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EXPLANATION 


CZ^OlSrSTITUTIONAL LAW is the fundamental law of the United 
States and of each individual state. 

No title of the law is more important in safeguarding: the individ¬ 
ual rights of our citizens. The World War and the tremendous prog¬ 
ress made by the United States in the past two decades have resulted in 
our high courts being called on to interpret constitutional questions 
over 40,000 times since the original Volume 16 Corpus Juris Secundum 
was published. 

The personal, civil, and political rights guaranteed by the Consti¬ 
tution have frequently been invoked. The “equal protection of the 
laws” and the “due process” clauses likewise have been the basis of 
much litigation. The magnitude of the duties imposed on the Execu¬ 
tive Branch of the Government has led to delegation of some executive 
powers to administrative agencies. This in turn has led to litigation 
to determine the constitutionality of such delegated power and to 
what extent it was constitutional. 

The resulting expansion, because of these many new situations in 
which our courts have been called on to construe and interpret the 
Constitution, has necessitated a complete recompilation of this val¬ 
uable title. The basic arrangement and all the excellent features of 
Corpus Juris Secundum have been retained. Where there have been 
entirely new developments, new sections have been added. 

A more exhaustive Descriptive-Word Index has been prepared 
which will lead you directly to the precise point wanted. The volumes 
will be kept to date by Cumulative Pocket Parts. 
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CONSTITUTIONAL LAW 

This Title includes the organic and fundamental law regulating the structure and frame and methods 
of administration of government, and the relations between governments and those subject to them in 
general, and, more particularly, written instruments enacted as the supreme and paramoimt law; establish¬ 
ment, adoption, amendment, and abrogation of written constitutions; their construction, operation, effect, 
and enforcement in general; distribution of powers and functions of government among different depart¬ 
ments, officers, and agencies; police power inherent in government and its exercise in general; and 
protection of life, liberty, and other civil and political rights of persons, rights of property, and obli¬ 
gations of contracts by constitutional guaranties. 

Hatters not in this Xitle, treated elsewhere in this work, see DescripttTe-Word Index 

Analysis 

I. DEFINITIONS, NATUEE, AND KINDS OF CONSTITUTIONS, §§ 1-3 

n. ESTABLISHMENT AND AMENDMENT OF CONSTITUTIONS, §§ 4H1 

III. CONSTRUCTION, OPERATION, AND ENFORCEMENT OF CONSTITUTIONAL PROVISIONS, 

§§ 12-103 

A. Construction, §§ 12-38 

B. Operation and Effect, §§ 39-75 

C. Persons Entitled to Raise Constitutional Questions, §§ 76-91 

D. Determination of Constitutional Questions, §§ 92-103 

IV. DISTRIBUTION OP GOVERNMENTAL POWERS AND FUNCTIONS, §§ 104-173 

A. Separation of Powers, §§ 104-105 

B. Legislative Powers adn Delegation Thereof, §§ 106-143 

C. Judicial Powers and Functions, §§ 144-166 

D. Executive Powers and Functions, §§ 167-173 

V. POLICE POWER, §§ 174-198 

VI. PERSONAL, CIVIL, AND POLITICAL RIGHTS, §§ 199-214 
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16 A C.J.S. 


VII VESTED RIGHTS, §§ 215-273 

A. In General, §§ 215-220 

B. Personal Rights, §§ 221-224 

C. Property Rights, §§ 225-25S 

D. Remedies, §§ 256-273 

VIIL OBLIGATION OF CONTRACTS, §§ 274-413 

A. Power of States in General, §§ 274-284 

B. Contracts of States and Municipalities, §§ 285-342 

1. Contracts of States, §§ 285-299 

2. Legislative Control of Municipal Corporations, §§ 300-307 

3. Contracts of Municipalities, §§ 308-312 

4. Public Offices, §§ 313-318 

5. Legislative Control of Private Corporations, §§ 319-342 

C. Contracts of Individuals and Privato Corporations, §§ 343-413 

1. In General, §§ 343-364 

2. Contracts of Private Corporations, §§ 365-378 
3* Remedies in General, §§ 379-398 

4. Actions and Proceedings Therein, §§ 399-413 


IX. RETROSPECTIVE AND EX POST FACTO LAWS AND BILLS OF ATTAINDER, §§ 414-455 

A. Retrospective Laws, §§ 414-420 

B. Curative Acts, §§ 421-434 

C. Ex Post Facto Laws, §§ 435-451 

1. In General, §§ 435-438 

2. Retroactive Operation of Ex Post Facto Laivs, §§ 439-451 

D. Bills of Attainder, §§ 452-455 


X. PRIVILEGES OR IMMUNITIES AND CLASS LEGISLATION, §§ 456-501 

A. Constitutional Provisions, §§ 456-458 

B. Grants of Special Privileges or Immunities, §§ 459-469 
C Denial of Privileges and Immunities, §§ 470-488 

D. Classification and Class Legislation, §§ 489-501 

XL EQUAL PROTECTION OF THE LAWS, §§ 502-566 

XIL DUE PROCESS OP LAW, §§ 567-707 

A. In General, §§ 567-573 

B. Deprivation of Life or Liberty Generally, §§ 574-598 

C. Deprivation of Property Generally, §§ 599-610 

D. Civil Remedies and Proceedings, §§ 611-629 

E. Particular Applications op Constitutional Guaranty, §§ 630-707 
Xin. RIGHT TO JUSTICE AND REMEDIES FOR INJURIES, §§ 708-720 
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VIII. OBLIGATION OF OONTEAOTS—Continued 

C. Contracts of Individuals and Private Corporations —p 12 

1. In General —p 12 

§ 343. Nature of contracts protected—^p 12 

344. - Quasi and implied contracts—p 14 

345. -Executed contracts, sales, and conveyances—p 14 

346. -Mortgages and pledges—^p 15 

347. -Bills and notes—^p 16 

348. - Guaranty and suretyship—p 16 

349. - Contracts for services—p 17 

350. -Judgments—p 20 

351. - Marriage—p 20 

352. What constitutes ‘'obligation*^—p 21 

353. Impairment of obligation—^p 22 

354. -Annulment of valid contract—^p 25 

355. - Material alteration—p 26 

356. -Added conditions or duties—p 27 

357. - Changing nature of estate—^p 28 

358. - Interest—p 28 

359. -Time, place, and method of performance in general—p'30 

360. -Amount and medium of payment—p 30 

361. -Validating invalid agreement—p 31 

362. -Enforcing a moral duty; betterment laws, etc.—p 31 

363. -Miscellaneous—p 31 

364. Who may complain of impairment—p 31 

2. Contracts of Private Corporations —p 31 

§ 365. With members and stockholders—p 31 

366. -Validating subscription to stock—p 34 

367. -Taxation of corporation—^p 34 

368. -Creating, enlarging, or diminishing stockholders* liability—^p 34 

369. -Enlarging powers or changing purpose of corporation—^p 37 

370. -Altering remedy to enforce liability—^p 37 

371. Contracts with third persons—^p 39 

372. -Validating contracts and conveyances—^p 40 

373. -Regulating conduct of business—p 40 

374. -Regulating foreign corporations—p 44 

375. - Insolvency laws and regulation of priority of claims—p 45 

376. -Terminating corporate existence—^p 48 

377. -Affecting remedy—p 49 

378. Insurance companies—^p 50 


3. Remedies in General —^p 54 

§ 379. As to subsequent contracts—p 54 

380. As to prior contracts—^p 55 

381. -Withdrawal or change of remedies generally—p 55 

382. -Remedies expressly contracted for—^p 60 

383. -Cumulative remedies—^p'61 

384. -Remedy of attachment—^p 62 

385. -Remedies to enforce particular contracts—^p 62 
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C. Contracts of Individuals and Private Corporations —Continued 

3. Remedies in General —Continued 

g 386. - Creation or displacement of liens—p 67 

- 387. - Insolvency laws—69 

388. -Appraisal laws—p 70 

389. - Scaling laws—p 70 

390. -Exemption laws—^p 71 

391. -Redemption laws—p 72 

392. - Imprisonment for debt—p 74 

393. - Suspension of rights of action and remedies in general—p 74 

394. - Statutes of limitation—p 79 

395. -Extending time for review—p 82 

396. - Penalties and forfeitures—p 82 

397. - Defenses in general—p 83 

398. - Set-off and counterclaim—p 84 

4. Actions and Proceedings Therein —84 
§ 399, In general—p 84 

400. Conditions precedent—p 84 

401. Jurisdiction, terms of court, and venue—85 

402. Process and notice—p 85 

403. Parties—p 86 

404. Rules of pleading—p 87 

405. Rules of evidence—p 87 

406. Competency of witnesses—p 88 

407. Mode and conduct of trial—p 88 

408. Judgment and lien thereof—p 88 

409. Execution—p 89 

410. -Stay—p 89 

411. Sale on execution or under decree of court—p 90 

412. Appeal or other proceeding for review—p 90 

413. Costs—p 90 

IX. RETROSPECTIVE AND EX POST FACTO LAWS AND BILLS OF ATTAINDER—p 90 
A4 Retrospective Laws—^ p 90 

§ 414. Definition and nature—p 90 

415. Validity in absence of constitutional prohibition—p 94 

416. Validity as affected by constitutional prohibition—p 96 

417. -Laws affecting rights in general—p 99 

418. - Laws affecting remedies in general—p 108 

419. -Laws affecting taxation—p 116 

420. Construction—p 124 

B. Curative Acts— p 124 

§ 421. Definition—p 124 

422. Validity in general—^p 124 

423. Validating unconstitutional statutes—p 130 

424. Acts of executors and other trustees—p 130 

425. Elections—^p 130 
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B. Curative Acts —Continued 

§ 426. Marriage and divorce—130 

427. Judicial proceedings—p 131 

428. Proceedings of municipalities—p 131 

429. - Bonds—p 133 

430. - Contracts or subscriptions in aid of corporations—p 134 

431. - Levy and assessment of taxes—^p 134 

432. - Public improvements—p 136 

433. Transactions between private persons—p 137 

434. - Deeds and other instruments—p 137 

C. Ex Post Facto Laws —p 139 

1. In General —p 139 

§ 435. Definition and nature—^p 139 

436. Constitutionality—^p 144 

437. Application to civil rights or remedies—^p 144 

438. Construction—^p 147 

2. Retroactive Operation of Ex Post Facto Lazos —p 148 
§ 439. General statement; classification—148 

440. Laws creating offenses—^p 148 

441. - Grade or degree of offense—^p 149 

442. Laws increasing punishment—p 149 

443. Laws depriving accused of substantial right or immunity—p 153 

444. -Laws affecting rights—p 153 

445. -Laws affecting procedure in general—p 154 

445 . -Rules of evidence—p 157 

447. Laws imposing civil disabilities and forfeitures—p 158 
443. -Protection of public—^p 159 

449. -Taxation—p 160 

450. Habitual criminal laws—p 161 

451. Immunity under laws repealing former statutes—p 162 

D. Bills of Attainder —^p 162 

§ 452. Definition—p 162 

453. Constitutionality—^p 163 

454. Laws imposing civil disabilities—^p 163 

455. Bills of pains and penalties—p 165 

X. PRIVILEaES OR IMMUNITIES AND CLASS LEGISLATION—p 165 

A. Constitutional Provisions —p 165 

§ 456. Scope of prohibitions—p 165 

457. - Original provision—^p 166 

453. - Fourteenth amendment—^p 169 

B. Grants of Special Privileges or Immunities —^p 172 

§ 459. Constitutional prohibition in general—p 172 

460. Offices and officers—p 177 

461. Municipal corporations—^p 179 
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X. PEIVILEGES OR IMMUNITIES AND CLASS LECISLATION—Continued 
S. Grants of Special Privileges or Immunities —Continued 
§ 462. Private corporations—182 

463. Creation of preferences—p 184 

464. Particular grants of privileges by state—p 184 

465. Exemptions from operation of law—^p 199 

466. Use of state property—p 20S 

467. Fish and game laws—^p 206 

468. Limitation on right to engage in profession or occupation—^p 207 

469. Regulating sale of intoxicating liquors—p 208 


C. Denial of Privileges and Immunities —p 209 

§ 470. To nonresidents—p 209 

471. To foreign corporations—p 212 

472. Exercise of police power in general—p 212 

473. Regulating trades, professions, or business—p 214 

474. Intoxicating liquors—p 218 

475. Hours and conditions of labor—p 220 

476. Regulating use of highways—p 220 

477. Fish and game laws—p 221 

478. Exercise of taxing power—p 221 

479. Licenses and license taxes—p 224 

480. Creation of preferences—p 227 

481. Military organization and right to bear arms—227 

482. Personal discrimination—p 228 

483. - By reason of race or color—p 228 

484. - By reason of sex—^p 229 

485. Remedial discrimination—p 230 

486. -Against nonresidents—p 231 

487. Crimes and criminal procedure—p 235 

488. Other discriminations—p 236 

D. Classification and Class Legislation —p 239 

§ 489. Definition and nature—^p 239 

490. Manner or purpose of classification—p 249 

491. - Classifications based on age or sex—p 252 

492. -aassifications based on time or existing conditions—-p 253 

493. -In interest of public health, safety, or morals—^p 254 

494 . -Classification of localities—p 255 

495. - Classification of corporations and associations—^p 259 

496. -Regulation of professions, occupations, and business—p 262 

497. -Regulation of relation of master and servant and protection of em¬ 

ployees—p 271 

498. -Miscellaneous classifications—p 276 

499. Nuisances—p 289 

500. Civil remedies and procedure—^p 289 

501. Crimes and criminal procedure—p 294 

XI. EQUAL PROTECTION OP THE LAWS—p 296 

§ 502. Constitutional guaranties—^p 296 
503. Persons protected—p 300 
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XL EQUAL PROTECTION OP THE LAWS—Continued 

§ 504. -Corporations—302 

505. Nature and scope of prohibitions in general—^p 305 

506. Discrimination as to localities—p 323 

507. Exercise of police power in general—^p 327 

508. Control over governmental agencies—p 331 

509. Exercise of power of eminent domain—p 335 

510. Regulation of trade or business in general—p 337 

511. Particular kinds of business or trade and matters subject to regulation—340 

512. - Sale of intoxicating liquors—^p 358 

513. Regulation of employment of labor—361 

514. -Hours of labor—p 364 

515 (1). -Wages—^p 364 

515 (2). -Unemployment compensation acts—^p 366 

516. Regulation of charges, prices, and interest—p 369 

517. Regulation of railroads and other public service companies—^p 372 

518. -Particular regulations—^p 375 

519. -Rates—^p 379 

520. Taxation—p 382 

521. -Exemptions from taxation—^p400 

522. -Assessment and collection—p 403 

523. -Income taxes—^p 406 

524. - Inheritance taxes—^p 409 

525. -Transfer taxes—^p 411 

526. - School taxes—p 412 

527. -Taxes on corporations generally—^p 413 

528. -Taxes on railroads—p 418 

529. Licenses and license taxes—^p 419 

530. - Particular kinds of occupations, trade or business—^p 433 

531. Local improvements—^p 443 

532. -Assessments and special taxes—p 445 

533. Construction and maintenance of highways and bridges—p 448 

534. Street and highway regulations—^p 449 

535. Building regulations—^p 454 

536. Fish and game laws—^p 455 

537. Keeping and use of animals—p 458 

538. Discrimination by reason of race, color or condition—p 459 

539. - Competency of witnesses—^p467 

540. - Constitution of juries—^p 467 

541 . -Intermarriage—^p 474 

542. - Public accommodations and school privileges—^p 475 

543. - Crimes and punishments—^p479 

544. Discrimination by reason of sex—p 480 

545. Creation or discharge of liabilities—p 482 

546. - Liability for injuries to property rights—^p 484 

547. - Creation or displacement of liens—p 484 

548. - Liability for failure to pay debt or claim—p 485 

549. -Liability for penalty or forfeiture—^p 486 

550. -Liability for costs and fees—p 489 

551. - Liability for personal injuries in general—^p 492 

552. -Liability to employees; Workmen's Compensation Acts—p 493 
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XL EQUAL PROTECTION OP THE LAWS-~^Contmued 

§ 553. - Liabilities of counties, cities, and townships—p 500 

554 , - Liabilities of private corporations generally—p 501 

555, - Liabilities of railroads and other carriers—p 501 

556, - Liabilities of telegraph companies—p 502 

557, Civil remedies and procedure—p 502 

55g. -Jurisdiction of courts^—p 504 

559. - Remedies—p 504 

560. - Limitations—p 510 

561. - Defenses—p 512 

562. - Procedure—p 512 

563. Crimes and criminal procedure—p 519 

554 , - Punishment—p 529 

565. Sunday laws—p 534 

566. Other regulations—p 534 


XII. DUE PROCESS OF LAW—p 536 

A. In General —p 536 

§ 567. Definition—p 536 
568. Constitutional guaranty in general—p 545 
569 (1). General nature and scope—p 559 

569 (2). - Rights protected—p 566 

569 (3). - Essential requisites and sufficiency—p 560 

569 (4).-In procedural aspect—p 571 

569 (5).-Exercise of legislative power—p 580 

570. Qjiitrol over governmental agencies—p 588 

571. Police power as affected by guaranty—^p 588 

572. Persons protected—p 599 

573 . - Private corporations—p 602 


B. 


Deprivation of Life or Liberty Generaixy^ —p 603 

§ 574. In general—p 603 

575. Liberty to contract-—p 607 

576. Control of public officers—p 610 

577. Military and martial law—p 611 

578. Contempt proceedings—p 614 

579. Criminal prosecutions—p 617 

580. - Creation or definition of offenses—p 624 

5g], - Jurisdiction and venue—p 630 

582. - Former jeopardy—p 633 

533 , - Preliminary complaint and warrant—p 634 

584. - Arrest and bail—p 634 

585. - Preliminary examination and conmiitment—p 636 

586. - Summary trial and conviction—p 637 

587. - Indictment or information—p 638 

588. - Arraignment and plea—p 643 

589. - Rules of evidence—p 645 

590. -Trial by jury—p 655 

591. - Course and conduct of trial—p 659 

592. - New trial—p 678 

593. -Judgment, sentence, and punishment—p 679 
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XII. DUE FBiOGESS OP LAW—Continued 

B. Deprivation of Life or Liberty Generally—C ontinued 

§ 594. -Appeal and error—688 

595. Persons subject to restraint—^p 691 

596. -Alien immigrants—692 

597. - Delinquent or homeless children—^p 693 

598. - Insane persons and drunkards—p 693 

C. Deprivation of Property Generally—^ p 695 

§ 599. Property and rights therein protected—p 695 

600. -Public office—p 705 

601. - Indian lands—p 711 

602. What constitutes deprivation in general—p 712 

603. Deprivation by individuals or corporations without legislative authority—720 

604. Creation, alteration, and regulation of municipalities—p 721 

605. Impairment of grant or franchise—p 729 

606. Health regulations—^p 731 

607. Fish and game laws—p “736 

6t)8. Property or funds held in trust—p 738 

609. Estates of absentees and persons presumed to be dead—^p 739 

610. Validating and invalidating contracts—p 740 

D. Civil Remedies and Proceedings—^ p 743 

§611. Regulation in general—^p 743 

612. Special or summary proceedings—^p 749 

613. Provisional remedies—^p 762 

614. Withdrawal or change of remedy—p 767 

615. Limitation or suspension of remedy—^p 771 

616. Jurisdiction and judicial determination—p 778 

617. Venue—p 781 

618. Parties—p 782 

619. Process or notice—p 785 

620. Pleading—p 812 

621. Evidence—p 814 

622. Hearing—p 820 

623. Trial by jury—p 829 

624. Course and conduct of trial—p 830 

625. Judgments and executions—p 835 

626. Review—p 844 

627. Costs and fees—p 848 

628. Administrative proceedings—p 849 

529. - Necessity of allowing appeal to courts—p 873 

E. Particular Applications of Constitutional Guaranty— p 878 

§ 630. Creation or enlargement of liability—p 878 
531. - Creation or displacement of liens—^p 879 

632. - Liability for personal injuries in general—p 885 

633. - Liability for injuries to passengers—^p 886 ' 

634. -Liability for injuries to employees generally—p 886 

635. - Right of action of parent for injury to child—896 

535. -Liability for injuries to property rights in general—p 897 

637. -Liability for acts of mob—p 897 
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XII. DUE PROCESS OP LAW—Continiaed 


E. Particular Applications of Constitutional Guaranty— Continued 


§ 638. -Liability of property owner for acts of another—p 897 

639. - Liability for acts or omissions of servant—^p 899 

640. - Penalties and forfeitures—899 

641. - Liability of railroads—^p 905 

642. - Other liabilities—p 906 

643. Discharge or restriction of liability—p 910 

644. - Liability for acts done under military authority—p 912 

645. Confiscation or destruction of property—p 913 

646. Eminent domain—p 919 

647. Taking property for private use—p 940 

648. Taxation in general—p 944 

649. - Exemptions—^p 966 

650. - Assessment and collection—p 967 

651. - Tax sales of land and proceedings thereon—p 980 

652. - Penalties and forfeitures—p 985 

653. - Disposition of taxes collected—p 986 

654. Taxes on transfers of corporate stock—p 987 

655. Inheritance taxes—p 987 

656. Internal revenue in general^—p 994 

657. Income taxes—p 997 

658. Customs duties—p 1004 

659. Licenses and license taxes—p 1004 

660. Public improvements—p 1031 

661. -Assessments and special taxes—p 1035 

662. -Notice and opportunity to be heard—p 1042 

663. -Manner of enforcing assessments in general—^p 1053 

664. -Personal judgment—p 1054 

665. -Bonds—p 1055 

666. -Reassessment—p 1057 

667. -Curing invalid assessments—p 1058 

668. Regulation or prohibition of professions, trades, occupations, and business— 

p 1059 

669. -Engaging in profession or occupation—p 1069 

670. - Place of transacting business—p 1073 

671. -Hours or days of business—p 1074 

672. -Business clothed with public interest—1075 

673. -Drugs and medicines—^p 1078 

674. -Food—p 1078 

675. - Gaming—^p 1082 

676. -Insurance—p 1083 

677. - Banking—p 1085 

678. -Mineral oil, gas, and water—p 1087 

679. -Nuisances—p 1088 

680. - Sales of goods—^p 1090 

681. - Sales of corporate securities; blue sky laws—p 1091 

682. - Sales of railroad or other transportation tickets—p 1092 

683. -Trading stamps, coupons, etc.—^p 1093 

684. Regulation of employment of labor—p 1093 

685. - Public work—p 1111 
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XII. DUE PROCESS OP LAW—Contiimea 

E. Particular Applications of Constitutional Guaranty —Continued 
§ 686. -Employment of aliens and nonresidents—1112 

687. - Discharge of employees—^p 1113 

688. - Blacklisting—^p 1114 

689 (1). - Wages—p 1114 

689 (2). - Unemployment compensation acts—^p 1119 

690. 

691. 

692. 

693. 

694. 

695. 

696. 

697. 

698. 

699. 

700. 

701. 

702. 

703. 

704. 

705. 

706. 

707. 

Xin. RIGHT TO JUSTICE AND REMEDIES FOR INJURIES—p 1206 
§ 708. Constitutional guaranties in general—p 1206 

709. -Nature, scope, and extent—p 1208 

710. -Repeal of statute giving remedy—p 1218 

711. Violation and infringement of guaranties in general—p 1219 

712. Conditions and restrictions on enforcement of rights and liabilities—^p 1222 

713. - Conditions precedent—p 1223 

714. Guaranty of free justice—^p 1223 

715. -Damages for frivolous appeal—p 1224 

716. - Costs and fees—^p 1224 

717. -Taxes on demands or property in suit—p 1225 

718. -Taxes on litigation—^p 1226 

719. Guaranty of prompt justice—p 1226 

720. Review of judicial proceedings—p 1228 


Regulation of charges, rates, and prices—^p 1124 

- Carriers—p 1139 

- Gas and electric companies—p 1143 

- Stockyard companies—^p 1147 

-Telegraph and telephone companies—p 1148 

-Turnpike companies—^p 1149 

-Water and irrigation companies—p 1149 

Regulation of corporations—^p 1151 

-Railroads and other carriers—p 1154 

- Other public service corporations—p 1170 

Place of residence—^p 1175 

Performance of service without compensation—p 1176 
Property kept, sold, or used in violation of law—p 1176 
Building regulations—^p 1177 

Regulation of use of streets and other highways—^p 1188 
Regulations relating to animals—^p 1193 

- Fence and stock laws—p 1197 

Miscellaneous applications—^p 1198 ’ 
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§ 343 CONSTITUTIONAL LAW 

Vin. OBLIGATION OP OONTEAOTS—Continued. 

C. CONTRACTS OF INDIVIDUALS AND PRIVATE CORPORATIONS 

1. In General 


§ 343. Nature of Contracts Protected 

The contract clause of the constitution protects a 
"contract" as the word is used in its ordinary meaning; 
in order to come within the scope of the clause, however, 
a contract must be valid in its inception. 

The term “contract” is used in the clause of the 
constitution forbidding* impairment in its ordinary 


meaning, that is, of an agreement between two or 
more competent parties, on a valuable consideration, 
to do or not to do a particular thing.Where such 
a contract is freely and voluntarily made by persons 
sui juris, the impairment of its obligation is for¬ 
bidden,'^^ unless it is entered into in legal contempla- 


45. U.S.—Crane v. Hahlo, N.Y., 42 

S.Gt. 214, 258 U.S. 142, CG L.Ed. 
514. 

Mo.—Corpus Juris cited in Wtate v. 
Cantley, 52 S.W.2d 397, 400, 330 
Mo. 943. 

N.y.—In re McGlone’s Will. 13 N.Y.S. 
2d 76, 171 Misc, 612, reversed on 
other grounds 17 N.Y.S.Bd 316, 258 
App.Div. 596, rever.sod on otht*r 
grounds 32 N.B.2d 539, 2S4 N.Y. 
527, aflirnied Irving Trust Co. v. 
Day, 62 S.Ct. 398, 314 U.S!. 556, 86 
U.Ed. 1734, 137 A.L.R. l()9;i~~Tn re 
Bond & Mortgage Guarantee Co., 
283 N.Y.S. 623, 157 Misc, 240. 

12 C.J. p 1052 note 26. ^ 

A verbal agTeemeat whereby per¬ 
son agreed to leave a bequest of a 
<;ertain sum to physician for medical 
.services to be rendered to the person 
and members of his famil.v wa.s a 
contract. 

Ohio.—Heyn v. Kahn, 3 Ohio Supp. 
367. 

Contract essential 

Court will not determint* whether 
statute impairs contract wln-rc it 
does not appear that there was a 
legal contract subje<‘t to Impairment. 
U.S.—Shumaker v. Borough of Dal¬ 
ton, D.C.Pa., 51 F.2d 793. 

Contracts made far heuellt of publio 

The constitutionai provisions 
against “impairment of contract.^" 
apply to contracts made to and for 
beneilt of public, as well as to strict¬ 
ly private contracts. 

Ky.—Cotton v. Walton-Verona Inde¬ 
pendent Graded School Dist., 174 
S.W.2d 712, 295 Ky. 478. 

szistence of ooutraot 

A court, in determining whether 
or not a law impairs the obligation 
contract, is bound to deckle for 
itself whether there is a contract 
and to ascertain its true moaning 
.and effect. 

U.S.—Coolidge v- Long, Ma.ss., 51 S. 
Ct. 306, 282 U.S. 582, 75 L.Ed. 662. 

Iiieu arising from an ofllcial bond 
is contractual within constitutional 
protection. 

Ala.—Roebuck v. Robert;?, 117 So. 32, 
217 Ala. 477. 


Wo contract right held involved 
N.y. — In re West’.s Estate, 46 N.E.2d 
501, 289 N.y. 423, 149 A.L.R. 1365 , 
aiiirmed Demorust v. City Bank 
Farmers Trust Co., 64 S.Ct. 384, 
321 U.S. 36, 88 L.Ed. 526. 

Pa.—In re Pew’s E.state. Orph., 63 
York Leg-Reo. 181, affirmed 67 A.2d 
129, 362 pa. 468. 

ifce.strictive covenants of record 
pruhibiting specified u.ses of land in 
tract subject to general plan of re- 
.striction.s create contractual rights 
protected by the federal Constitution 
and not subject to modlficatiqn by 
rezonlng of tract by city so as to 
permit prohibited uses. 

Cal.—Wilkman v. Banks, 2G9 P.2d 33, 
124 Cal.App.2d 451. 

The attainment of a status under 
the provision.s of a law does not re¬ 
sult in a contract or create a vested 
right that prevents a subsequent Le*g- 
islature from repealing the law and 
pa.sslng a new law. 

Ga.—Fulton County v. Spratlin, 80 
S.E.2d 780, 210 Ga. 447, followed in 
80 S.E.2d 782, 210 Ca. 450. 

Trust instruments 

(1) Trust deeds or indentures have 
been held contracts. 

U.S,—(.’’oolidgc V. Long, Ma.s.s., 51 S. 
Ct. 306. 282 U.S. 682, 75 L.Ed. 502. 

(2) But an executed trust inden¬ 
ture whereby trust company acquired 
all evidences of indebtedness from a 
title insurance company was held not 
protected. 

N.J.—In re North Jersey Title In.«!. 
Co„ 184 A. 420, 120 N.J.Eq. 148, 
affirmed 187 A. 146, 120 N.J.Eq. 
60S. 

Stock certijicate 

Building and loan a.ssociation stock 
certificate, and by-law promising pay¬ 
ment in order of reque.st, is a “con¬ 
tract" within constitutional provision 
forbidding impairment of obligation. 
Tex.—Kelly v. Republic Building & 
Loan Ass’n, Civ.App., 34 S.W.2d 
924. 

4G. Ala.—Hawkins v. City of Bir¬ 
mingham, 194 So. 533, 239 Ala, 186. 
Cal.--Golden v. State, APP„ 286 P.2d 
49. 


Neb.—Ritter v. Drainage Dist. No. 1 
of OLoe and Johnson Counties, 291 
N.W. 718, 137 Neb. 866. 

N.Y.—United Baking Co. v. Bakery 
and Confectionery Worke*r.s' Union. 
Local 221, 14 N.Y.S.2d 74, 257 App. 
I>iv. 501. 

Pa.—^Blenko v. Schmeltz, 67 A.2d 99, 
362 Pa, 305, 20 A.L.R.2d 523. 

Fa.—Broaddus v. Broaddus, 130 S.E. 
794, 144 Va. 727. 

Contracts affecting local affairs 
Some contracts made locally, af¬ 
fecting nothing but local affairs, nniy 
well justify a denial to other state.s 
of power to alter those contra<!t.'-L 
U.S.—^\Vatson v. Employers Llobilit> 
Ammr. Corp.. La., 75 S.Ct. 166, 348 
U.S. 66, 99 L.Ed. 74. 

Toreign contracts 

(1) TTovl.'^iori against impairing 
“obligation of contracts" applies to 
ctmtracfs exeruied in another juri.s- 
diction and to friendly aliens domi¬ 
ciled in friendly foreign country, not- 
witlnstanding country of plaintiff’s 
origin is not recognized by United 
States government. 

N.Y.—Slio.sberg v. Now York Ifife 
Ins. Co., 216 N.Y.S. 215, 217 App. 
Div. 67, affirmed 155 N.E. 749, 244 
N.Y. 482, and 155 N.E. 913, 244 
N.y. 599. 

(2) Foreign contract rights, de¬ 
fensively assorted, must be recog¬ 
nized by local forum, oven though 
contrary to local public polhy, if 
such rights are valid, and perform¬ 
ance is to be had, in state wherein 
contnust was executed, .yinco refu.sal 
to do so would impair contract obli¬ 
gation. 

U.S.—lXolderne.s.s v. Hamilton h'in* 
Ins. Co. of New York, D.C.Fla, 51 
F.Supp. 146. 

(3) State may limit or prohibit 
the making of certain contracts with¬ 
in its own territory, but it cannot 
extend its laws beyond its border.s .so 
as to destroy or impair the rights of 
citizens of other states to make a 
contract not operative within its own 
jurisdiction and lawful where made. 
U.S.—Bayard v. Traders & Gen. Ins. 

Co., D.C.La., 99 F.Supp. 343, mo¬ 
tion denied 104 F.Supp. 7. 
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tion of a change in existing statutes.^7 Although the 
constitutional protection is not restricted to uncon^ 
ditional obligations,^’^•5 the contract, in order to 
come within the scope of the clause, must be valid 
in its inception.'^ 8 The constitutional provision, 
therefore, does not protect so-called contracts that 
are inchoate,void,^® illegal,or ultra vires.^^ 
Accordingly, a consideration is necessary to bring an 
executory contract within the protection of the 
clause,53 although no consideration is necessary in 
the case of an executed contract.^^ 

The provision has reference only to those con¬ 
tracts involving property rights,and has no ap¬ 
plication whatever to political rights and privi- 
leges.SS The constitution does not include within 
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its protection a mere license,®^ or the appointment 
of a trustee and acceptance by him,57 or an uncon¬ 
ditional will creating a trust,5* or a proceeding of 
adoption or for the abrogation of the relation creat¬ 
ed thereby,59 or a state statute confirming a grant 
of a former sovereign specifying the area included 
and providing for a survey to ascertain metes and 
bounds. 5 9 A state constitution is not a contract 
within the meaning of the federal Constitution. 

Contract or no contract a state question. The 
validity of a contract is to be determined by the law 
of the state in which it is entered into,®^ and the 
state law should be applied by the federal courts in 
determining whether or not the parties entered into 
a valid contract under the state law.®* 


3E*rivate contracts, concerning' prop¬ 
erty rights, are inviolable, under con¬ 
stitutional inhibitions relating to ob¬ 
ligation of contracts. 

Me.—In re Guilford Water Co.’s Serv¬ 
ice Rates, 108 A. 446, 118 Me. 367. 
Private property may not be taken 
in violation of contractual obliga¬ 
tions. 

U.S.—Coriell v. Morris White, Inc., 
C.C.A.N.T., 54 F.2d 256, reversed 
on other grounds 63 S.Ct, 678, 289 
U.S. 426, 77 Ii.Ed. 1300, 88 A.L.R. 
1231. 

Voluntary oon.’tracts 

Constitutional prohibition against 
laws impairing obligation of contract 
applies to voluntary contracts. 

Fla.—^Anders v. Nicholson, 160 So. 
639. Ill Fla. 849. 

47. N.T.—Weisel v. Hagdahl Realty 
Co., 271 N.T.S. 629, 241 App.Div. 
314, followed in Russell v. Wolf, 
271 N.T.S. 639, 241 App.Div. 876, 
appeal dismissed 195 N.B. 224, 266 
N.T. 611. 

Change in transportation fares 

The raising of bus fares after cus¬ 
tomer had purchased tokens evidenc¬ 
ing his right on presentation to de¬ 
mand transportation on buses, was 
not an impairment of the obligation 
of a contract, within the prohibition 
of the state and federal constitu¬ 
tions, and refusal of bus company to 
carry customer as a passenger on 
presentation of old token was lawful. 
N.T.—Jones v. Rochester Transit 
Corp., 92 N.Y.S.2d 736, affirmed 98 
N.Y.S.2d 773, 277 App.Div. 939, re¬ 
argument and appeal denied 99 N. 
Y.S.2d 1014, 277 App.Div. 962. 

47.5 Tex.—Spires v. Mann, Civ.App., 
173 S.W.2d 200, error refused. 

48. Tex.—Spires v. Mann, supra. 
W.Va.—Cash Service Co. v. Ward, 192 

S.B. 344, 118 W.Va. 703. 

3 2 C.J. p 1052 note 27. 

49. U.S.—Frellsen v. Crandell, La., 
30 S.Ct. 490, 217 U.S. 71, 64 L.Ed. 
670. 


Ark.—Hopson v. Heliums, 163 S.W. 

1191, 111 Ark. 421. 

12 C.J. p 1052 note 28. 

Contingeat or Inchoate rights 

(1) Legislation impairing credi¬ 
tors’ rights rather than remedies may 
be constitutional if rights impaired 
are contingent or inchoate, rather 
than vested, particularly if rights re¬ 
late to property not belonging to 
debtor. 

N.T.—Addiss V. Selig, 264 N.Y.S. 816, 1 
147 Misc. 731, affirmed 266 N.Y.S. 
1008, 240 App.Div. 829, reversed on 
other grounds 190 N.E. 490, 264 N. 
T. 274, 92 A.L.R. 1384, reargument 
denied 191 N.E. 621, 264 N.T. 674. 

(2) The act authorizing a life ten¬ 
ant, who under common law would 
have been invested with a fee tail 
estate in land, to execute oil and gas 
leases which should operate to work a 
divestiture of title of contingent re¬ 
maindermen is not unconstitutional 
as an attempt to vary terms of a 
written contract, a particular person 
not having been named as a remain¬ 
derman. 

Ark.—Love v. McDonald, 148 S.W.2d 
170, 201 Ark, 882. 

50. Ind.—Hord v. State, 79 N.E. 916, 
167 Ind. 622. 

12 C.J. p 1052 note 29. 

Support agreement void. 

A judgment requiring a father to 
support his illegitimate child, pur¬ 
suant to statute, does not impair con¬ 
tract obligations, because father had 
previously given mother a lump sum 
for an instrument releasing him from 
further obligations. 

Cal.—Fernandez v. Aburrea, 183 P. 
366, 42 CaLApp. 131. 

51. U.S.—Zane v. Hamilton County, 
Ill., 23 S.Ct. 538, 189 U.S. 370, 47 
L.Ed. 858. 

12 C.J. p 1053 note 30. 

52. Md.—Westminster Water Co. v. 
Westminster, 56 A. 990, 98 Md. 651, 
103 Am.S.R. 424, 64 L.R.A 630. 

12 C.J. p 1053 note 31. 
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53. U.S.—^Wisconsin, etc., R. Co. v. 
Powers, Mich.. 24 S.Ct. 107. 191 U. 
S. 379, 48 L.Ed. 229. 

N.Y.—In re McGlone’s Will, 13 N.Y.S. 
2d 76, 171 Misc. 612, reversed on 
other grounds 17 N.Y.S.2d 316, 258 
App.Div. 596, reversed on other 
grounds 32 N.E.2d 539, 284 N.Y. 
527, affirmed Irving Trust Co. v. 
Day. 62 S.Ct. 398, 314 U.S. 656, 86 
L.Ed. 1784, 137 A.L.R. 1093. 

12 C.J. p 1053 note 32. 

54. Conn.—Bishop’s Fund v. Rider, 
13 Conn. 87. 

54.5 Ark.—^Love v. McDonald, 148 S. 

W.2d 170, 201 Ark. 882. 

Fla.—Mahood v. Bessemer Properties, 
18 So.2d 776, 164 Fla. 710, 153 A.L. 
R. 1199—State v. City of Miami, 
137 So. 261, 103 Fla 54. 

55. Fla—State v. City of Miami, su¬ 
pra 

Publication of legal notices is a 
privilege within rule, not a right. 
Wyo.—In re Gillette Daily Journal, 
11 P.2d 265, 44 Wyo. 226, opinion 
supplemented 17 P.2d 665, 46 Wyo. 
173. 

56. Or.—^Portland v. Cook, 87 P. 772, 
48 Or. 660, 9 L.R.A.,N.S., 733. 

57 . Ill.—-Arnold v. Alden, 50 N.B. 
704, 173 Ill. 229. 

58 . N.Y.—Brearley School v. Ward, 
94 N.E. 10«1, 201 N.Y. 358, 40 L. 

R. A.,N.S., 1215, Ann.Cas,1912B 251. 

59 . N.Y.—In re Ziegler, 143 N.Y.S. 
562, 82 Misc. 346, affirmed 146 N.T. 

S. 881. 161 App.Div. 589. 

so. U.S. — Sullivan v. Texas, Tex., 28 
S.Ct. 215, 207 U.S. 416, 62 L.Ed. 
274. 

61. U.S.—Church v. Kelsey,, Pa, 7 S. 
Ct. 897, 121 U.S. 282, 30 L.Ed. 960. 

12 C.J. p 1053 note 39. 

62. U.S.—Edwards v. Kearzey, N.C., 
96 U.S. 695, 24 L.Ed. 793. 

12 C.J. p 1053 note 40. 

63. N.H.—Trustees of Phillips Exe¬ 
ter Academy v. Exeter, 27 A.2d 669, 
90 N.H. 472. 
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§ 344. - Quasi and Implied Contracts 

Obligations Imposed by the law without the assent of 
the parties bound are not protected by the Impairment 
clause, but implied contracts, based on the assent of the 
parties, come within the scope of the constitutional pro¬ 
tection. 

Obligations imposed by the law without the as¬ 
sent of the party bound are not contracts in the con¬ 
stitutional sense within the protection of the im¬ 
pairment clause, even though by a legal fiction they 
may be enforced in an action in form ex contrac- 
tu.^4 Implied contracts in the sense of contracts 
based on the assent of the parties, an assent, how¬ 
ever, which is expressed by acts rather than by 
words, are within the scope of the constitutional 
protection.®^ A trustee, by accepting a trust, binds 
himself by a contractual obligation to carry out the 
terms and purposes of the trust.®® The obligation 
of an officer, set out in his official bond, to account 
to the rightful owners for moneys coming into his 
hands in his official capacity constitutes a contract 


within the protection of the constitution;®'^ but the 
conditional undertaking of a plaintiff in a replevin 
bond to return the property or its value to the offi¬ 
cer making the levy does not constitute a contract 
between plaintiff and persons other than the offi¬ 
cer.®® 

§ 345 . -Executed Contracts, Sales, and 

Conveyances 

The contract clause of the constitution includes exe¬ 
cuted contracts, such as sales, conveyances, and leases, 
within Its protection. 

The contract clause of the constitution includes 
within its protection not only executory, but also 
executed,®® contracts. A statute, therefore, which 
attempts to deprive either party to a sale or con¬ 
veyance of any right to which, by its terms, he is 
entitled is void.*^® Executed contracts, sales, and 
conveyances, however, are subject to a legitimate 
exercise of the powers vested in the legislature by 
the constitution.'^®*® 


Prior law 

Prior to the decision of the United 
States supreme court in Brie B. Co, v. 
Tompkins, 68 S.Ct 817, 304 U.S, 64, 
82 L.Ed. 1138, 114 A.L.R. 1487, it was 
held that whether under state law a 
valid contract had or had not been 
formed by the parties was a federal 
duestion, and the courts of the United 
States would not accept as binding 
the opinions of the state courts. 

U.S.—^Waggoner v. Flack, Tex., 23 
S.Ct. 346, 188 U.S. 696, 47 L-Ed. 
609. 

12 C.J. p 1053 note 41. 

64. Fla.—Corpus Juris cited la An¬ 
ders V. Nicholson, 160 So. 630, 642, 
111 Fla. 849—Corpus Juris dted la 
Board of Oom'rs of Everglades 
Drainage Dist. v, Forbes Pioneer 
Boat Line, 86 So. 199, 201, 80 Fla, 
252, reversed on other grounds 
Forbes Pioneer Boat Line v. Board 
of Com'rs of Everglades Drainage 
Dist, 42 S.Ct 325, 258 U.S. 338, 66 
L.Ed. 647. 

N.y.— O'Brien v. Toung, 96 N.Y, 428, 
47 Am.R. 64. 

In re Public Parks, Borough of 
Queens, City of New York, 17 N.Y. 
S.2d 209, 172 Misc. 877, modified 
on other grounds 25 N.Y.S.2d 611, 
261 App.Div, 936, modified on other 
grounds 41 N.E.2d 454, 288 N.Y. 
61. 

S.D.—Corpus Juris Secuadum cited 
la In re Sadler's Estate, 38 N.W.2d 
879, 881, 73 S.D. 66—State v. Smith, 
234 N.W. 764, 68 S.D. 22. 

12 C.J. p 1053 note 46. 

Quasi contracts generally see Con¬ 
tracts § 6. I 

Treble damages 

A provision in a statute for a pen¬ 
alty of treble damages is in the na¬ 


ture of a bounty and is not within the 
protection of the contract clause of 
the constitution. 

Colo.—Siobors v, Dlsaue, 76 P.2d 1108, 
102 Colo. 39. 

65. U.S.—Fisk v. Jeiferson Police Ju¬ 
ry, La., 6 S.Ct. 329, 116 U.S. 131, 29 
L.Ed. 587—^Hathorne v. Calef, Me., 
2 Wall. 10, 17 L.Ed. 776. 

Implied contracts generally see Con¬ 
tracts § 4. 

66 . N.Y.—People v. O'Brien, 18 N.E. 
692, 111 N.Y. 1, 7 Am.S.R. 684, 2 L. 
R.A. 266. 

12 C.J. p 1063 note 44. 

67. Ind.—State v. Hess, 91 N.E. 733, 
174 Ind. 496. 

Mo.—State v. Gatzweiler, 49 Mo. 17, 
8 Am.R. 119. 

68 . Okl.—Love V. Cavett, 109 P. 553, 
26 Okl. 179. 

69. Mich.—Thompson v. Auditor 

General. 247 N.W. 360, 261 Mich. 
624. 

N.J.—City of Newark v. Padula, 94 A. 
2 d 869, 24 N.J.Super. 483, affirmed 
97 A.2d 735. 26 N.J.Super. 261. 

12 C.J. p 1053 note 47. 

70. U.S.—In re National Trunk & 
Luggage Mfg. Co., 33 F.Supp. 249. 

Fla,—Biltmore Village v. Royal, 71 
So.2d 727—Griffin v. Sharpe, 66 So. 
2d 751. 

Ky.—Evans v. Cropp, 133 S.W. 221, 
141 Ky. 6X4. 

N.J.—City of Newark v, Padula, 94 
A,2d 869, 24 N.J.Super. 483, affirmed 
97 A.2d 736, 26 N.J.Super, 261. 

N.Y.—Van Rensselaer v. Ball, 19 N. 

Y. 100. 

R.I.—Warren v. Warren, 89 A. 661, 36 
R.I. 167, 


S.C.—^National Cash Register Co. v. 

Burns, 60 S.E.2d 616, 217 S.C. 310. 
12 C.J. p 1053 note 48. 

Trust deed 

State was without authority by 
subsequent legislation to alter effect 
of trust deeds or impair or destroy 
rights vesting thereunder. 

U.S.—Coolidge V. Long, Mass., 61 S. 
Ct. 306, 282 U.S. 682, 76 L.Ed. 662. 
Contract to make will which exist¬ 
ed at the time a statute rendering 
conveyances in consideration of sup¬ 
port of the grantor, voidable at his 
option, became effective, cannot be 
Impaired thereby. 

Ala.—Cox V, Hutto, 113 So. 40, 216 
Ala. 232. 

Ma.ss.—Vorenberg v. Bunnell, 163 N* 
E. 884, 267 Mass. 399, 48 A.L.R. 
1431. 

Restrictive oovenaoits 
A zoning ordinance may not re¬ 
lease land from lawful covenants of 
restrictions of use contained in deeds 
embracing a given area, since such 
ordinance cannot affect or Impair the 
contractual obligation created by 
such restriction. 

Ky.—City of Richlawn v. McMakln, 
230 S.W.2d 902, 313 Ky. 265, cer¬ 
tiorari dismissed McMakin v. City 
of Richlawn, 71 S.Ct. 631, 340 U.S. 
945. 95 L.Ed. 682. 

Minn.—Strauss v. Ginsberg, 16 N.W. 
2d 130, 218 Minn. 67, 166 A.L.R, 
1000. 

70.5 Pa.—^Zeuger Milk Co. v. School 
Dist, of Pittsburgh, 5 A.2d 886, 334 
Pa. 277. 

Prescription, of rlglits 
The application of state act, mak¬ 
ing mineral rights imprescriptible for 
nonuser as against the United States, 
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The obligation of contract embodied in a lease 
is protected by constitutional provision against im¬ 
pairment by adverse legislation or judicial action, 
and the rights and obligations of the parties are 
fixed by their agreement of lease and no subsequent 
enactment should enlarge or diminish such rights 
or obligations.'^^ Leases, however, are subject to 
valid exercises of the police'^2.5 qj- war'^^.io powers. 


§ 346. - Mortgages and Pledges 

Mortgages and pledges are within the protection 
of the contract clause. 

Mortgages and pledges are recognized as within 
the protection of the contract clause of the con¬ 
stitution,'^^ and the obligations thereof may not be 
directly impaired by legislation.*^^ A trust deed in¬ 


to a conveyance of realty to the Unit¬ 
ed States prior to enactment of the 
act, subject to prior sale of mineral 
rights, did not impair the obligations 
of contract in violation of the federal 
Constitution. 

U.S.—U. S. V. Nebo Oil Co., D.C.La., 
90 P.Supp. 73, affirmed, C.A., 190 F. 
2d 1003. 

Sale of stock 

The provision of the Securities Ex¬ 
change Act authorizing corporation 
to recover insider’s profit on purchase 
and sale of its stock within six 
months did not unconstitutionally im¬ 
pair contract rights of insider who 
converted preferred into common 
stock and sold common stock at a 
profit within six months. 

U.S.—Kogan v. Schulte, D.C.N.T., 61 
P.Supp. 604. 

71. Cal.—Standard Fireproof Bldg. 
Co. V. Carpenter, 180 P.2d 63, 79 
Cal.App.2d 330. 

Md.—Oursler v. Tawes, 13 A.2d 763, 
178 Md. 471, followed in Culver v. 
Tawes, 13 A.2d 771. 

Pa—Meehan v. Connell Anthracite 
Mining Co., 178 A. 833, 318 Pa 481. 
Contractual xight held unimpaired 

(1) Contractual right of tenant 
holding over after expiration of lease 
which provided for its termination 
without notice was not impaired by 
statute making his tenancy a month 
to month tenancy, where he had ben¬ 
efit of full year’s tenancy before ter¬ 
mination thereof. 

Ind.—Walsh v. Seller, 190 N.B, 61, 
207 Ind. 82, rehearing denied 191 
N.E. 334, 207 Ind. 82. 

(2) As Kaskaskia commons, held 
under French grant, were leased pur¬ 
suant to statute in 1889, by lease 
requiring lessee to pay all taxes, 
judgment holding one subsequently 
purchasing the fee liable for drain¬ 
age assessments did not impair the 
obligations of the lease, In violation 
of federal or state constitution. 

Ill.—Carlyle v. Bartels, 146 N.E. 192, 
315 Ill. 271. 

(3) Provision in deed under which 
plaintiffs purchased the property that 
the “property can be used for com¬ 
mercial, no restrictions in title,” was 
merely a declaration on vendor's part 
that on date of purchase there exist¬ 
ed no legal impediment against use of 
property for commercial purposes, 
and could not be construed as a war¬ 
ranty that property would at no time 


in the future be zoned by parish po¬ 
lice jury, and subsequent ordinance ! 
placing property in residential dis¬ 
trict was not invalid as an impair¬ 
ment of obligation of contracts. 

La.—Ransome v. Police Jury of Par¬ 
ish of Jefferson, 46 So.2d 601, 216 
La 994. { 

Ziease executed after euactmeut 
The amendatory statute, requiring 
four months’ notice before termina¬ 
tion of farm leases, is not unconstitu¬ 
tional as impairing contractual obli¬ 
gation of lease executed after effec¬ 
tive date of statute. 

Iowa.—Benschoter v. Hakes, 8 N.W. 

2d 481, 232 Iowa 1364, 

Oil aad gas lease 

Order of the oil and gas board that 
holder of mineral interest in land 
grouped in drilling unit and held sub¬ 
ject to outstanding oil and gas lease 
be integrated did not impair obliga¬ 
tion of contracts. 

Miss.—Superior Oil Co. v. Beery, 69 
So.2d 689. 

Statute regulatiug oottou cultlva^ 
tioa was held unconstitutional where 
it deprived owner and tenant of right 
to contract as to crops to be planted, 
Tex.—State v. Smith, Civ.App., 47 S. 
W.2d 642. . 

72. N.J.—Sbrolla r. Hess, 43 A.2d 
498, 23 N.J.Misc. 229, affirmed 44 
A.2d 36, 24 N.J.Misc. 261. 

N.T.—Hanfeld v. A. Broido, Inc., 3 N. 

Y.S.2d 463, 167 Misc. 85. 

72.5 N.Y.—Cohen v. Freedman, 68 
N.Y.S.2d 154, 185 Misc. 848—Twen¬ 
tieth Century Associates v. Wald- 
man, 53 N.Y.S,2d 612, 184 Misc. 24, 
affirmed 63 N,E:2d 177, 294 N.Y. 671, 
162 A.L.R. 197, appeal dismissed 66 
S.Ct. 492, 326 U.S. 696, 90 L.Ed. 410, 
and 66 S.Ct. 493, 326 U.S. 697, 90 
L.Ed. 410. 

72.10 U.S.—U. S. V.. Asher, D.C.Mo., 
90 F.Supp. 257—^U. S. v. Friedman, 
D.C.Iowa, 89 F.Supp. 967. 

73. Pa.—^Beaver County Building & 
Loan Ass’n v. Winowich, 187 A. 
921, 323 Pa. 483-—Beaver County 
Building & Loan Ass’n V. Wino¬ 
wich, 187 A. 481, 323 Pa. 483— 
Philadelphia Ttust Co. v., North¬ 
umberland County Traction^ Co., 101 
A 970, 258 Pa. 15^. 

12 C.J. p 1054 note 52. 

74 . U.S.—In re Preble Corporation, 
L.C.Me., 12 F.Supp. 1002, affirmed, 
C.C.A, Preble Corporation v. Went¬ 

15 


worth, 84 F.2d 73, certiorari denied 
67 S.Ct. 39, 299 U.S. 575, 81 L.Ed. 
424. 

Ala.—^First Nat. Bank v. Jaffe, 196 
So. 103, 239 Ala. 567. 

Ga.—^Virginia-Carolina Chemical Co. 
V. Floyd, 125 S.E. 709, 159 Ga. 311, 
answer to certified question con¬ 
formed to 126 S.E. 160, 33 Ga.App. 
383. 

Persons assuming mortgage indebt¬ 
edness 

Persons assuming and agreeing to 
pay mortgage indebtedness became 
liable therefor to same extent as 
though they were original mortga¬ 
gors, so that their contention that, 
under statute then in force, pre-exist¬ 
ing mortgage contract could not be 
impaired by compelling credit of fair 
value of mortgaged premises, as 
found by court, on foreclosure judg¬ 
ment, was without merit. 

Wis.—Rio-rFall River Union Bank of 
Pall River v. Hollnagel, 290 N.W. 
636, 234 Wis. 181. 

Statutes held invalid 

(1) Statute requiring mortgagee to 
wait ten days after taking posses¬ 
sion of mortgaged property before 
sale may be had, giving mortgagor 
right of redemption during that pe¬ 
riod, regulating place of sale, and 
providing that if fifty per cent of 
original debt had been paid, right of 
private sale is lost, and public sale 
required, when applied to chattel 
mortgage executed before statute be¬ 
came effective. 

Mich.—Spitzer v. Brown, 9 N.W.2d 
673, 306 Mich. 465, 146 A.L.R. 1096. 

(2) Statutory provisions that an 
answer in a deficiency suit disputing 
the amount of the deficiency claim 
shall terminate the right to redeem 
and that recovery of judgment shall 
not open the foreclosure and sale of 
the mortgaged premises, in so far as 
they apply to preexisting mortgages. 
N.J.—^Fidelity Union Trust Co. v. 

Multiple Realty & Construction Co., 
26 A2d 156, 131 N.J.Bq. 527. 

(3) Where execution and delivery 
of note and deed of trust did not con¬ 
stitute a novation but simply operat¬ 
ed as an extension of rights which 
became fixed prior to the passage of 
the Anti-Deficiency Judgment Law, 
application of such law to the note 
and deed of trust would render the 
law invalid. 
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effectual because of its provisions does not create 
any obligation which can be impaired by subsequent 
legislation.’^^ 

§ 347. - Bills and Notes 

Bills and notes are contracts within the protection 
of constitutional inhibitions against impairment of con¬ 
tract. 

A statute is void which attempts to change the 
rights of a party to a bill of exchange or promissory 
note executed before its passage.*^® A provision 
which, by its terms, applies to promissory notes exe¬ 
cuted after its passage in renewal of notes executed 
before has been held not to be unconstitutional, since 
the old notes are extinguished by those given in re¬ 
newal, there is also authority to the con- 
trary.77.6 


§ 348. - Guaranty and Suretyship 

Contracts of guaranty and suretyship are within the 
protection of the constitution. 

A statute is void which attempts to enlarge, vary» 
or in any way modify the rights or obligations of a 
surety as expressed in a bond executed before its 
passage.78 The alteration by statute of the security 
given by a tutor of a minor child is not invalid since 
no contractual obligation within the intention of the 
constitution is involved.73 A statute limiting a 
state's preference to assets of an insolvent deposi¬ 
tary is not void as an impairment of the surety's 
contractual rights, since subrogation rights are not 
contractual.Where a bond is expressly mndc 
subject to subsequent legislation, such a subsequent 
statute is not invalid as impairing the obligation of 
the contract.S0*5 


Tex.—Lamar Life Ins. Co. v. Jordan, 
Civ.App., 163 S.W.2d 216, error re¬ 
fused. 

Statutes held valid 

(1) In general. 

La.—General Motors Acceptance 
Corp. V. Anzelmo, 64 So.2d 417, 222 
La. 1019. 

N.Y.—^Primary Healty Corporation v. 
Librett, 32 N.Y.S.2d 7, 178 Misc. 
40. 

Okl.—^Alliance Trust Co. v. Hill, 164 
P.2d 984, 196 Okl. 310. 

Pa.—St. John’s Reformed Church v. 
Neth, 48 Pa,Dist. & Co. 326, 26 
WestL.J. 111. 

(2) Act providing* that title to land 
covered by tax sale certificates held 
by the state for more than two y(‘ars 
prior to adoption of the act, unless 
redeemed within two years thereaft¬ 
er, should vest absolutely in the 
state. 

U.S.—James Alexander, Inc., v, TJ. 
S., C.C.A.Fla., 128 F.2d 82. 

(3) Statute limiting- exorcise of 
power of sale in a mortgage, etc,, 
when applied to holder of past due 
real estate mortgage securing an in¬ 
debtedness, action on which would be 
barred by limitations approximately 
one year and nine months after pas¬ 
sage of the statute, 

IM.M.—^Davis V. Savage, 168 P.2d 861, 
60 N.M. 30. 

(4) Statutes enacted in proper ex¬ 
ercise of police power. 

IM.T.—^Application of Colonial Trust 
Co., 67 N.Y.S.2d 534, 189 Misc, 335. 
S.L.—Petition of Oleson, 3 N.W.2d 
880, 68 S.L. 435. 

Subordluatiou of mortgage lieu 
The amendment of the Multiple 
Dwelling Law authorizing City of 
New York to make certain repairs on 
old-law tenements and assess the 
coat as a lien prior to existing mort¬ 
gages, without affording mortgagee 
nn opportunity to be heard eus to the 


reasonableness of the proceeding or 
expenses, is unconstitutional as im¬ 
pairment of obligation of mortgagee’s 
contract. 

N.Y,—Central Sav. Bank in City of 
New York v. City of New York, 18 
N.Ii3.2d 161, 279 N.Y. 266, 121 A.L. 
R. 607, amended on other grounds 
19 N.E.2d 669, 280 N.Y. 9, 121 A.L. 
R. 615, certiorari denied 69 S.Ct. 
790, 306 XJ.S. 661, 83 L.Ed. 1058. 

Tax Ileus 

Statutes with respect to liens of 
taxes due to the state, if construed to 
Impair a mortgage lien existing when 
the act was passed, have been held to 
! be unconstitutional. 

Pa.—Scranton Lackawanna Trust Co. 

V. Scranton Lackawanna Trust Co., 
165 A. 42, 310 Pa. 125. 

75. Tex.—^Farmers’ Life Ins. Co. v. 
Welters, Com.App„ 10 S.W.2d 698, 
rehearing denied Farmers' Life Ins. 
Co. V. Welters, 14 S.W.2d 68. 

76. Conn.—^Mazurkiewicz v. Dowhol- 
onek, 149 A. 234, 110 Conn. 65. 

Kan.—Dillingham v. Hook, 4 P. 166, 
32 Kan. 185. 

Tex.—Lamar Life Ins. Co. v. Jordan, 
Civ.App., 163 S.W.2d 216, error re¬ 
fused. 

77. Mo.—^Walker v, Dunham, 115 S. 

W. 1086, 135 Mo.App. 396. 

77.5 Fla.—^Board of Public Instruc¬ 
tion for Bay County v. State ex 
rel. Barefoot, 199 So. 760, 145 Fla. 
482. 

78. tJ.S.—International Steel & Iron 
Co. V. National Surety Co., Tenn., 
66 S.Ct. 619, 297 U.S. 657, 80 L.Ed. 
961. 

Conn.—Gilpatric v. National Surety 
Co., 110 A. 646, 95 Conn. 10. 

Ky.—Cotton V. Walton-Verona Inde¬ 
pendent Graded School Dist., 174 
S.w.2d 712, 296 ICy. 478—-Mt. Ver¬ 
non Independent Graded School 
Dist. V. Clark, 136 S.W.2d 892, 281 
Ky. 230. 


Tex.—Equitable Surety Co. v. Stein- 
mons, Civ.App., 239 S.W. 1037. 

Agreemeut as to ohauge of measure 
of liability 

Amendatory statutes, providing for 
recovery against ordinary and surety 
on his official bond of statutory for¬ 
feiture by parent of child to whom 
ordinary Issues a marriage license in 
violation of duties prescribed by stat¬ 
ute with respect to the ls8uan<'e 
thereof, were intended to apply to 
bonds previously executed, and as 
thus applied did not impair the obli¬ 
gations of contract contained In such 
bonds in violation of state and fed¬ 
eral constitutions, in view of fact 
that under statute in force at time 
of execution of bonds surety agreed 
that measure of liability might be 
changed by later statute specially en¬ 
acted. 

Ga.—National Surety Corp. v. Gat¬ 
lin, 16 S.E.2d 180, 192 Ga. 293. 

Bepeaa of statute 

A bond which was executed pursu¬ 
ant to statutory requirement acquired 
an Independent existence enabling it 
to survive repeal of the statute. 
U.S.—Wunderlich v. National Surety 
Corp., D.C.Minn., 24 F.Supp. 640, re¬ 
versed on other ground.s, C.C.A., 111 
F.2d 622. 

Summary prooeedlags 
Where divorced husband defaulted 
on terms of child custody Judgm(snt. 
summary proceeding to enforce bond 
against surety did not amount to an 
impairment of obligation of surety's 
contract. 

N.J.—Beekwllder v. Beokwilder, 102 
A.2d 642, 29 N.J.Super. 361. 

78. La.—In re Lee’s Tutorship, 84 
So. 598. 147 La. 231. 

80. Iowa.—^Andrew v. U. S. Bank of 
Des Moines, 213 N.W, 631, 205 
Iowa 883—^Leach v. Commercial 
Sav. Bank of Des Moines, 213 N.W. 
617, 206 Iowa 1154. 

80.5 Pa.—Commonwealth v, Burke, 
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I 349. - Contracts for Services 

Although contracts for services are protected by the 
contract clause of the constitution, they are subject to 
a proper exercise of power, such as the police power, 
which is vested in the legislature. 

A statute is not invalid because of its application 
to the relation of master and servant,si or to that of 
principal and agent,^2 where there is no existing 
contract between the parties for a definite time be¬ 
yond that at which the statute is to take effect. Of 
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course, if the statute is in existence at the time 
when a contract of employment is entered into, it 
is not open to the obj’ection that it impairs the ob¬ 
ligation of the contract.SS So, legislative enact¬ 
ments properly within the scope of the police power, 
or the power to regulate interstate commerce, are 
valid, notwithstanding by their terms, they apply 
to and affect antecedent contracts for the per¬ 
formance of services.84 Thus, statutes have been 


34 Pa.Dist & Co. 447, 46 Dauph.Co. 
270. 

81. U.S,—The Toungstown, D.C.La., 
28 F.Supp. 197, affirmed, C.C.A., 110 
F.2d 968, certiorari denied Madden 

V. Lykes Bros.—Ripley S. S. Co., 61 
S.Ct. 69, 311 U.S. 690, 85 L.Ed. 446. 

Ind.—Pittsburgh, etc., R. Co. v. 
Lightheiser, 78 N.E. 1033, 168 Ind. 
438. 

Wis.—Green v. Appleton Woolen 
Mills, 166 N.W. 958, 162 Wis. 146. 

82. N.C.—Wilmington v. Bryan, 64 
S.E. 643, 141 N.C. 666. 

Brokerage contract in force prior to 
law unaftected 

(1) A statute, requiring contracts 
to pay a commission to a real estate 
broker to be in writing cannot be so 
construed as to impair the obliga¬ 
tions of an oral contract in force 
between the parties at the time of 
its enactment, which continued until 
the sale was completed. 

U.S.—Glynn v. May, C.C.A.Wls., 271 
F. 464. 

(2) Where land was listed with 
real estate broker under oral agree¬ 
ment for commission and negotiation 
with purchaser was begun prior to 
effective date of statute requiring 
contract for commission to be writ¬ 
ten, agreement was valid when en¬ 
tered into and obligation thereof, al¬ 
though conditional as to complete 
performance, could not thereafter be 
impaired by the statute. 

Tex.—Hutchings v. Siemens, 174 S.W. 
2d 487, 141 Tex. 448, 148 A.L.R. 
1320. 

Spires v. Mann, Civ.App., 173 S. 

W. 2d 200, error refused. 

83. U.S.—May v. Mulligan, D.C. 
Mich., 36 F.Supp. 696, affirmed C. 
C.A,, 117 F.2d 269, certiorari de¬ 
nied 61 S.Ct. 622, 312 U.S. 691, 86 
L.Ed. 1127. 

Mo.-—Citizens' Bank v. Wells, 190 S. 

W. 314, 269 Mo. 190. 

Ohio.—^Angell v. City of Toledo, 91 N. 

B.2d 250, 163 Ohio St. 179. 

Wash.—Hansen v, Stirrat & Goetz 
Inv. Co., 256 P. 1033, 144 Wash. 118, 
error dismissed 49 S.Ct. 27, 278 U. 
S. 561, 73 L.Ed. 506. 

Becomes part of emplo3rmeiit contract 
An act making it a crime to dis¬ 
charge an employee because of testi¬ 
mony given before the industrial 
welfare commission did not impair 

16A C.J.S.—2 


the obligation of contract, such stat¬ 
ute having become a part of the con¬ 
tract of employment. 

Tex.—Poye v. State, 230 S.W. 161, 89 
Tex.Cr. 182. 

84. Ga.—State Board of Barber Ex¬ 
aminers V. Blocker, 167 S.E. 298, 
176 Ga. 125. 

Minn.—Tanner v. Civil Service Com¬ 
mission of City of Minneapolis, 1 N. 
W.2d 602, 211 Minn. 450. 

Mo.—State v. Day-Brite Lighting, 240 
S.W.2d 886, 362 Mo. 299, affirmed 
Day-Brite Lighting v. State of Mis¬ 
souri, 72 S.Ct. 405, ,342 U.S. 421, 96 
L.Ed. 469, rehearing denied 72 S. 
Ct 674, 343 U.S. 921, 96 L.Ed. 1334. 
Ohio.—Stockwell v. City of Columbus, 
Com.PL, 86 N.E.2d 822. 

Pa.—Petition of Fisher, Com.PL, 51 
Dauph.Co. 284, affirmed In re Fish¬ 
er, 23 A.2d 878, 844 Pa. 96. 

Wis.—Andrews v. La Crosse Refrig¬ 
erator Corporation, 220 N.W. 214, 
196 Wis. 622. 

12 C.J. p 1064 note 64. 

Assignment of wages 
The statute providing that no em¬ 
ployer shall be responsible for any 
assignment of wages to be earned in 
future, executed by an employee, un¬ 
less assignment is accepted by em¬ 
ployer in writing, is not unconstitu¬ 
tional as an impairment of the obli¬ 
gation of contract. 

N.C.—^Morris v. Holshouser, 17 S.E. 
2d 115, 220 N.C. 293, 137 A.L.R. 
733. 

Konrs and wages for public work 
A statute, regulating the lengfth of 
the day’s work in public work and 
providing that laborers be paid cur¬ 
rent wages, is not in violation of 
provisions prohibiting impairment of 
contracts. 

OkL—State v. Tibbetts, 205 P. 776, 
21 Okl. 168. 

Regulations by congress 

(1) The obligations or rights, how¬ 
ever denominated, Imposed or Insured 
by congress^ with respect to wages 
and overtime compensation in exer¬ 
cise of its power to regulate inter¬ 
state commerce, are subject to change 
or abrogation and are not subject to 
any of the juridical principles ap¬ 
plicable to contractual rights, or 
purely statutory rights. 

U.S.—May v. General Motors Corp., 
D.C.Ga., 73 F.Supp. 878. 
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(2) Employees’ claims for portal 
to portal pay did not take on the es¬ 
sence of a contract which could not 
be impaired, and if there were in fact 
a contract which might have inured 
to employees’ benefit. Congress had 
right to take such benefit away by the 
Portal-to-Portal Act. 

U.S.—Bateman v. Ford Motor Co., D. 
C.Mich., 76 F.Supp. IT'S, affirmed, C. 
A., Fisch V. General Motors Corp., 
169 F.2d 266, certiorari denied 69 
S.Ct 405, 335 U.S. 902, 93 L.Ed. 
436, and Bateman v. Ford Motor 
Co., 69 S.Ct 405, 336 U.S. 902, 93 
L.Ed. 436. 

Statute regulating real estate busi¬ 
ness 

The statute making it unlawful to 
act as a real estate broker without 
a license does not impair the obliga¬ 
tion of a contract, as applied to one 
who without a license acting under 
an express contract produces a pur¬ 
chaser for certain real estate for a 
fixed fee. 

Va.—Massie v. Dudley, 3 S.E.2d 176, 
173 Va. 42. 

Tenure of teadiers not contractual 
Act authorizing board of education 
of school district to determine sal¬ 
aries to be paid to employees of 
school district notwithstanding such 
persons were under tenure, as ap¬ 
plied to teachers who were in indefi¬ 
nite tenure class, was not unconsti¬ 
tutional as impairing obligation of 
contracts, since a teacher’s tenure 
act prohibiting boards of education 
from reducing teachers’ s'alaries or 
discharging teachers without cause 
after three years’ service did not 
confer on teachers a contractual 
status of indefinite duration which 
would preclude subsequent reduction 
of salaries of teachers in indefinite 
tenure class. 

U.S.—Phelps V. Board of Education 
of Town of West New York, N.J„ 
57 S.Ct. 483, 300 U.S. 319, 81 L.Ed. 
674—^Askam v. Board of Education 
of Town of West New York, N.J., 
57 S.Ct 483, 300 U.S. 319, 81 L.Ed. 
674. 

Unemployment oompeusatLou laws 

(1) Unemployment compensation 
laws have been held valid. 

Ark.—^McKinley v. R. I* Payne & Son 
Lumber Co., 143 S.W.2d 38, 200 
Ark. 1114. 
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sustained which require the payment of wages un¬ 
der existing contracts in cash®^ and at certain pre¬ 
scribed intervals,®® or which make script issued by 
an employer redeemable in cash at least once month¬ 
ly,®'^ or which make it unlawful for a carrier to 
deduct from its employee’s wages the dues payable 
to labor organizations, even though the contract 
antedated the enactment;®® and a statute which 
imposes a license fee on a resident agent of a non¬ 
resident principal is valid notwithstanding its effect 
on the contract of employment.®^ Also, the right- 
to-work laws, providing that no person shall be 
denied employment because of nonmembership in a 
labor organization, are not violative of the obliga¬ 
tion of contracts.®®-® 

On the other hand, statutes not within the scope of 
the police power are void to the extent that they 
impair the obligation of existing contracts of em- 
ployment,®0 as, for example, a statute which at¬ 
tempts to alter a provision in an existing contract 
of employment as to the amount of compensation to 
be paid,®'^ or one which attempts to regulate pensions 
to be paid by the employer under contracts thereto¬ 
fore executed.® 2 

A provision of an enactment appropriating money 
to pay a claim against the United States, that not 
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more than twenty per cent of it shall be paid an at¬ 
torney for his services in connection therewith, does 
not impair the obligation of claimant’s contract, 
since the appropriation could not be compelled;®® 
also, an attorney’s right to fees for services ren¬ 
dered under a contract in a delinquent tax suit is 
not vested so as to render unconstitutional a statute 
remitting tax penalties and depriving attorneys of 
fees.®^ 

An order of a labor board, requiring an employer 
to offer to bargain collectively with a certain local 
union, has been held not to be invalid as impairing 
the obligations of a collective bargaining contract 
made between the employer and an employees’ as¬ 
sociation, where the order preserves the right to 
choose the association, instead of the local, as the 
bargaining representative.®^-® 

Workmens compensation acts. It is obvious that 
a compensation act does not impair the obligation 
of contracts of employment entered into after it 
takes effect,®® or after it has been enacted, although 
not yet in effect;®® nor does such a statute, in so 
far as it affects the right of action for a subsequent 
injury, impair the obligation of existing contracts;®*^ 
hence it may modify or abolish common-law de¬ 
fenses to an action for such an injury.®® Further, 


Ohio.—state V. Iden, 47 N.E.2d 907, 
71 Ohio App. 65. 

S.C.—Pickelsimer v. Pratt, 17 S.B.2d 
524, 198 S.C. 225. 

Tex.—^Friedman v. American Surety 
Go. of New York, 151 S.W.2d 670, 
137 Tex. 149, answer to certified 
question conformed to, Civ.App,, 
164 S.W,2d 659. 

Utah.—Globe Grain & Milling Co, v. 
Industrial Commission, 91 P.2d 612, 
98 Utah 36, rehearing denied 97 P. 
2d 682, 98 Utah 48, 

(2) Denial of unemployment bene¬ 
fits for period equivalent to that for 
which vacation pay was received by 
discharged employee did not consti¬ 
tute unconstitutional impairment of 
collective bargaining agreement en¬ 
titling employee to paid vacation but 
not to extra pay in lieu of vacation. 
Cal.—Shand v. California Employ¬ 
ment Stabilization Commission, 268 
P.2d 193, 124 Cal.App.2d 64. 

85. La.—^Regan v. Tremont Lumber 
Co., 63 So. 874, 134 La. 199. 

12 C.J. p 1064 note 66. 

86 . Ky.—C6m, v. Reinecke Coal Min. 
Co., 79 S.W. 287, 117 Ky. 885, 25 
Ky.L. 2027. 

12 C.J. p 1054 note 66. 

87. Ky.—^Hoskins Grocery Co. v. 
Creech Coal Co., 56 S.W.2d 565, 247 
Ky. 8. 

88 . U.S.—^Brotherhood of Railroad 
Shop Crafts of America, Rock Is¬ 


land System, Grand Lodge No. 3 v. 
Lowden, C.C.A.Kan., 86 F.2d 468, 
108 A.L.R. 1128, certiorari denied 
Brotherhood of Railtoad Shop 
Crafts of America v. Lowden, 67 S. 
Ct. 435, 300 U.S. 669, 81 L.Bd. 868. 

89. U.S.—^Kehrer v. Stewart, Ga., 26 
S.Ct. 403. 197 U.S. 60, 49 L.Ed. 663. 

89.5 U.S.—^American Federation of 
Labor v. American Sash & Door 
Co., Ariz., 69 S.Ct. 258, 260, 336 U. 
S. 638, 93 L.Bd. 222, 6 A.L.R.2d 481 
—Lincoln Federal Labor Union No. 
19129, A. F. of L., V. Northwestern 
Iron & Metal Co., Neb. & N.C., 69 
S.Ct. 261, 335 U.S. 625, 93 L.Ed. 212, 
6 A,L.R.2d 478. 

90. Ala.—Faircloth v. Folmnr, 40 So. 
2d 697, 252 Ala. 223. 

Ind.—State ex rel. Tittle v. Coving¬ 
ton Community Consol. Schools, 96 
N,E.2d 334, 229 Ind. 208. 

N.T.—Prank L. Fisher Co. v. Woods, 
79 N.E. 836, 187 N.T. 90, 12 L.R.A., 
N.S., 707. 

S.C.—Gasque, Inc., v. Nates, 2 S.B.2d 
36, 191 S.C. 271. 

91. N.T.—Boswell v. Security Mut. 
L. Ins. Co., 86 N.E. 632, 193 N.T. 
465, 19 L.R.A.,N.S., 946. 

12 C.J. p 1054 note 69. 

92. U.S.—Standard Oil Co. of Lou¬ 
isiana V. Porterie, D.C.La., 12 F. 
Supp. 100, followed in Standard 
Pipe Line Co. v. Porterie, 12 F. 
Supp. 105. 


93. U.S.—Capital Trust Co. v. Cal¬ 
houn, Ky., 39 S.Ct. 486, 260 U.S. 208, 
63 L.Ed. 942. 

W.Va.—Black v. Crouch, 100 S.E. 749, 
86 W.Va. 221. 

94- Mo.—State ex rel. McKIttrick v. 

Bair, 63 S.W.2d 64, 383 Mo. 1. 

94.5 U.S.—Bussmann Mfg, Co. v. Na¬ 
tional Labor Relations Board, C.C. 
A.8, 111 F.2d 783. 

95. Ark.—^Hagger v. Wortz Biscuit 
Co., 196 S.W.2d 1, 210 Ark. 318. 

N.J.—^Murphy v. George Brown & 
Co., 103 A. 28, 91 N.J.Law 412. 

71 C.J. p 287 note 70. 

90. N.J.—Sexton v. Newark Dlst 
Tel. Co., 86 A. 451, 84 N.J.Law 85, 
affirmed 91 A. 1070, 86 N.J.Law 
701. 

97. Minn,—State v. Meeker County 
Dist. Ct, 160 N.W. 623, 128 Minn. 
221 . 

71 C.J. p 288 note 72. 

Time of existeuoe of oooitraci 
A contractual relationship exists 
between employer and employee with 
respect to rights and liabilities un¬ 
der provisions of Workmen's Compen¬ 
sation Act effective as of time of dis¬ 
ability. 

Ky.—General Refractories Co. v. 
Henderson, 232 S.W.2d 846, 313 Ky. 
613. 

98. N.J.—Sexton v. Newark Dlst. 
Tel. Co., 86 A. 451, 84 N.J.Law 86, 
affirmed 91 A- 1070, 86 N.J.Law 701. 
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the optional acts do not affect the obligation of con- employee to waive his rights under the compensation 

tracts, since the parties by acceptance or rejection law and declaring that any contract to do so shall 

of the statute may be held to have made a new not be valid,® or a provision that a physician’s ex- 

contract,®^ and a compulsory insurance act has elusive remedy to recover payment for the treat- 

been held, without discussion, not violative of the ment of compensation cases shall be under the corn- 
employer s rights under constitutional clauses con- pensation law and not in the courts,*^ or a statute 

cerning the impairment of the obligation of con- extending the time for review of an award on the 

tracts.^ Thus, a statute making a principal engaged ground that incapacity has ended or diminished, 

in a hazardous business liable to an injured work- even though construed to be retroactive;® and a 

man, whether employed by the principal or an inde- provision prohibiting the assignment of compensa- 

pendent contractor, does not violate contractual tion, exempting it from attachment, garnishment, 

rights.2 In any event a compensation act, if other- and execution, and providing that it shall not pass 

wise a proper exercise of the police power, may to any other person by operation of law, does not 

interfere with existing contracts.® impair the obligation of a contract to pay an at- 

A statute abrogating the common-law right of out of moneys awarded, entered into after 

parents to compensation for injuries to their minor enactment of the statute.® However, legislation 

child does not impair the obligation of contract,^ construed as applying to injuries which occurred be- 
nor does a provision limiting compensation to the ^cre its passage, at which time a different compensa- 

period or extent of disability which an injury would tion law was in effect, and changing that law, would 

have caused had the employee not had the preexist- impair the obligations of contracts and the con¬ 
ing disease,® or a provision denying the right of an struction of an act constituting insurance premiums 

T.S.2d 847, 269 App.Div. 798, Mar- 
owski V. Socony-Vacuum Oil Co., 55 
N.T.S.2d 847, 269 App.Div. 798, and 
Knoob V. Leon Neon Service Corp., 

55 N.Y.S.2d 848, 269 App.Div. 798, 
appeal denied Schmidt v. Wolf Con- 
tractingr Co., 57 N.Y.S.2d 261, 269 
App.Div. 870, appeal denied 63 N, 

E.2d 709, 294 N.Y. 973, affirmed 65 
N.E.2d 668, 295 N.Y. 748. 

4. Tex.—^Houston Pipe Line Co. v. 

Beasley, Civ.App., 49 S.W.2d 950. 

5. Wash.—^McArthur v. Department 
of Labor and Industries, 12 P.2d 
418, 168 Wash. 405. 

6. Tex.—Clevenger v. Burgess, Civ. 

App,, 31 S.W.2d 676. 

7. N.Y.—Szold V. Outlet Embroidery 
Supply Co., 289 N.Y.S. 411, 159 
Misc. 911, affirmed 291 N.Y.S. 395, 

248 App.Div. 866, affirmed 8 N.E.2d 
858, 274 N.Y. 271, appeal dismissed 
68 S.Ct. 742, 303 U.S. 623, 82 L.Ed. 

1086. 

8. Ill.—Smolen v. Industrial Com¬ 
mission, 154 N.E. 441, 324 Ill. 32. 

8. Nev.—^Dunseath v. Nevada Indus¬ 
trial Commission, 282 P. 879, 62 
Nev. 104, rehearing denied 296 P. 

1112 . 

10. Conn.—^Preveslin v. Derby and 
Ansonia Developing Co., 151 A. 518, 

112 , Conn. 129, 70 A,L.R. 1426. 

Pla—Phillips V. City of West Palm 
Beach, 70 So.2d 346. 

Me.—Gauthier v. Penobscot Chemical 
Fiber Co., 113 A. 28, 120 Me. 73. 

S.D.—Salmon v. Denhart Elevators, 

30 N.W.2d 644, 72 S.D. 110, opinion 
adhered to 33 N.W.2d 167, 72 S.D. 

263. 

Tenn.—McClung v. National Carbon 
Co., 228 S.W.2d 488, 190 Tenn. 202. 
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Xtetroaotive leglslatioxL 

Under workmen's compensation 
laws the relationship between em¬ 
ployer and employee with respect to 
compensation is contractual and leg¬ 
islation may not be made retroactive 
if to do so would Impair the obliga¬ 
tion of contracts. 

W.Va.—State ex rel. Conley v. Pen- 
nybacker, 48 S.E.2d 9, 131 W.Va. 
442. 

Changing liability for attorney’s fees 

(1) Where, after employees were 
injured by third person, and before 
employees settled with third person, 
statute was changed to provide that 
if sum recovered by employee from 
third person “after attorney's fees 
were deducted” was greater than em¬ 
ployer's liability, employer would be 
relieved, whereas under prior stat¬ 
ute attorney's fees would be charge¬ 
able to employees, changed statute 
was not unconstitutional as impairing 
contractual obligation of employer. 
N.J.—Peinsod v. L. & P. Const. Co., 

4 A.2d 692, 17 N.J.Misc. 65~Savitt 
V. L. & P. Const. Co., 4 A.2d 692, 
17 N.J.Misc. 65, certiorari dismissed 
8 A.2d 110, 123 N.J.Law 149, modi¬ 
fied on other grounds 10 A.2d 728, 
124 N.J.Law 173. 

(2) If the 1941 amendment to 
Workmen's Compensation Law, under 
which attorney's fees are allowable 
to an injured employee, were con- 
struable as being retroactive, the 
amendment would be void as impair¬ 
ing obligation of the contract be¬ 
tween employ’er, employee, and insur¬ 
ance carrier. 

Pla.—Hardware Mut. Casualty Co. v. 
Carlton, 9 So.2d 359, 151 Pla 238. 


99. Ky.—Taylor's Adm'r v. Bates & 
Rogers Const. Co., 244 S.W. 693, 
196 Ky. 206. 

71 C.J. p 288 note 74. 

1 . N.D,—State v. Hagan, 176 N.W. 
372, 44 N.D. 306. 

2. La—Seabury v. Arkansas Natural 
Gas Corporation, 130 So. 1, 171 La. 
199. 

3. Iowa.—^Hunter v. Colfax Cons. 
Coal Co., 154 N.W. 1037, 157 N.W. 
145, 175 Iowa 246, L.R.A.1917D 15, 
Ann.Cas.l917E 803. 

71 C.J. p 288 note 76. 

Date for measnremeait of oompeiisa- 
tlOQ 

Where employee allegedly con¬ 
tracted occupational silicosis be¬ 
tween 1923 to 1928, and Industrial 
Accident Commission determined that 
employee sustained a compensable 
silicosis injury which caused em¬ 
ployee’s death in 1949, award based 
on rates of 1948 statutes did not vio¬ 
late contract clauses of state and 
federal constitutions. 

Cal.—^Argonaut Min. Co. v. Industrial 
Acc. Commission, 230 P.2d 637, 104 
Cal.App.2d 27. 

legislative fiat as origin of liability 
Since liability under Workmen’s 
Compensation Law has its origin 
not in contract but in legislative fiat 
decreed in accordance with constitu¬ 
tional mandate, amendment increas¬ 
ing workmen's compensation, as ap¬ 
plied to injuries occurring prior 
thereto does not violate contract 
clause of the federal Constitution. 
N.Y.—Schmidt v. Wolf Contracting 
Co., 66 N.Y.S.2d 162, 269 App.Div. 
201, followed in Van Gorder v. 
Binghamton State Hospital, 55 N. 
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a lien on the employer's property as giving a prior 
and superior lien over a mortgage given prior to 
the enactment of the act would be an impairment 
of the obligation of the mortgage contract.^ 

§ 350, -Judgments 

A Judgment is not ordinarily deemed a contract in 
the constitutional sense, but there is also authority to 
the contrary, 

In some jurisdictions, a judgment is not deemed 
a contract in the constitutional sense but in 
other jurisdictions a contrary view is taken.^^ 
Where the rights of parties to a contract are settled 
by a judgment, the legislature may not change such 
rights by subsequent enactmentsA judgment 
rendered for the breach of a contractual obliga¬ 
tion is not a contract, but a statute impairing the 
remedies for its enforcement would impair the ob¬ 


ligation to enforce which it was rendered, and such 
a statute is, therefore, unconstitutional.^® The ren¬ 
dition of a judgment on a cause of action arising ex 
delicto does not convert the noncontractual duty 
into a contractual obligation, even though an ac¬ 
tion in form ex contractu may be maintained on the 
judgment.^® 

§ 351 . - Marriage 

Marriage is not a contract within the protection of 
the contract clause of the constitution, and state legis¬ 
latures may regulate the marriage status and matters 
related thereto. 

Although marriage is sometimes spoken of as a 
contract, within the constitutional sense,!'^ it is 
properly a status or relation created by contract, 
regulated, when formed, by law; and the rule is 
well settled that it is not a conti'act within the con¬ 
tract clause of the constitution.'^^ To the extent 


11. U.S.—Domenech v. Lee, C.C.A. 
Puerto Rico, 66 F.2d 31, dismissed 
54 S.Ct. 207, 290 U.S. 708, 78 L.Ed. 
608, 

12. U.S.—Missouri & Arkansas Lum¬ 
ber & Mining Co. v. Greenwood 
Dist, of Sebastian County, Ark., 39 
S.Ct. 202, 249 U.S. 170, 63 L.Ed. 
538. 

l*a.—Commissioners of Sinking Fund 
of City of Philadelphia v. City of 
Philadelphia, 188 A. 314, 324 Pa. 
129. 

Tradesmens Nat. Bank & Trust 
Co. V. Floyd, 39 A.2d 728, 150 Pa, 
Super. 141. 

12 C.X p 1054 note 72. 

Summary proceeding' 

A Anal order in a summary pro¬ 
ceeding by a landlord is but a judg¬ 
ment, and not a ‘"contract," within 
the constitutional provision as to the 
obligation of contracts. 

N.y.—People ex rel, Rayland Realty 
Co. V. Fagan, 186 N.Y.S. 23, 194 
App.Div. 185, affirmed 130 N.B. 981, 
230 N.Y. 663. 

People ex rel. Wasserman v. Fa¬ 
gan. 184 N.T.S. 308, 113 Misc. 255. 

13. Cal.—Caminetti v. Pacific Mut. 
Life Ins. Co. of California, 189 P.2d 
908, 22 Cal.2d 344, certiorari denied 
Neblett v. Caminetti, 64 S.Ct. 428, 
320 U.S. 802, 88 L.Ed. 484—Jones v. 
Union Oil Co. of California, 25 P.2d 
5, 218 Cal. 776. 

Ind.—Pleath v. Fennig, 40 N.E.2d 329, 
219 Ind. 629—Johnson v. Gebhauer, 
64 N.B. 865, 169 Ind. 271. 

12 O.J. p 1065 note 73. 

14. Cal.—Caminetti v. Pacific Mut, 
Life Ins. Co. of California, 139 P. 
2d 908, 22 Cal.2d 844, certiorari de¬ 
nied Neblett v. Caminetti, 64 S.Ct. 
428, 820 U.S. 802, 88 L.Ed. 484. 

Minn.—Twenty Associates v. First 
Nat. Bank & Trust Co. of Minne¬ 
apolis, 273 N.W. 696, 200 Minn. 211. 


15. U.S.—City of Wheeling v. John 
F. Casey Co., C.C.A.W.Va., 89 F. 
2d 308, certiorari denied 68 S.Ct. 
16, 302 U.S. 697, 82 L.Ed. 638. 

12 C.J. p 1055 note 75. 

ConstHrational inlxibltloi]. against 
passing of laws impairing obligation 
of contracts protects from legislative 
interference not only the contract 
but its obligations so far as they in¬ 
here in a judgment. 

Pa.—Commissioners of Sinking Fund 
of City of Philadelphia v. City of 
Philadelphia, 188 A. 314, 324 Pa. 
129. 

Judgment for amount due under 
contract remains "obligation of con¬ 
tract" which may not be affected by 
legislation which would impair the 
antecedent obligation of the contract 
on which it is founded. 

Pa.—Beaver County Building & Loan 
Ass'n V. Winowich, 187 A. 921, 323 
Pa. 483—Beaver County Building & 
Loan Ass'n v. Winowich, 187 A. 481, 
323 Pa. 483. 

Judicial action 

Any action which supreme court 
might take as to enforcement of 
judgment could not contravene "im¬ 
pairment of obligation" clause of 
federal and state constitutions, since 
constitutional inhibition against im¬ 
pairment of obligation of contract.s 
affects only laws pas.'^ed by legisla¬ 
ture and does not affect judicial de¬ 
cisions. 

Pa.—Commissioners of Sinking I-t'^und 
of City of Philadelphia v, City of 
Philadelphia, 188 A. 314, 324 Pa. 
129. 

16. U.S.—Freeland v. Williams. W. 
Va., 9 S.Ct. 763, 131 U.S. 405, 33 
L.Ed. 193. 

12 C.J. p 1055 note 74. 

17. Fla.—^Ponder v. Grahand, 4 Fla. 
23. 

12 C.J. p 1056 note 77. 
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18. Ala.—Raia v. Raia, 108 So. 11. 
214 Ala. 391. 

Cal.—Chiyoko Ikuta v. Shunji K, Iku- 
ta, 218 P.2d 854, 97 Cal.Api>.2<i 787. 
D.C.—Tipping v. Tipping, 82 F.2ci 
828, 65 APP.U.C. 222. 

La.—Stallings v. Stallings, 148 So. 
687, 177 La. 488. 

Ohio.—Moore v. Bureau of Unemploy¬ 
ment Compensation, 56 N.E.2d 520, 

73 Ohio App. .302. 

Pa.—Sca-ifo v. McKee, 148 A. 37. 298 
I I'a. 33, appeal dismissed Scaife v. 
Scaife, 50 S.Ct. 459, 281 U.S. 771, 

74 L.Ed. 1177, and McKee v, 
Scaife, 50 S.Ct 469, 281 U.S. 771, 
74 L.Ed. 1178. 

Porter v. Cook, Com.PL. 31 Bel. 
Co. 277. 

Tex.—Gowin v. Oowln, Civ.App., 261 
S.W. 529, affirmed, Com.App,, 292 
S.W. 211. 

12 C.J. p 1066 note 78. 

lu New York 

(1) The rule stated in the text is 
approved. 

N.Y.—Ilanfgarn v. Mark, 8 N.E.2d 47, 
274 N.Y. 22, remittitur amended 10 
N.K.2d 666, 274 N.Y. 670, appeal dis- 
misaed 68 S.Ct 57, 302 U.S. 641, 82 
L.Ed. 498—Fearon v. Treanor, 6 N. 
E.2d 816, 272 N.Y. 268. 109 A.L.R. 
1229, roargumont denied 7 N.E.2(1 
677, 273 N.Y. 628, 109 A.L.R. 1229, 
remittitur amended 8 N.E.2d 30, 
273 N.Y. 645, appeal dismissed 67 
S.Ct 933, 301 U.S. 667, 81 L.Ed. 
1332, rehearing denied 58 S.Ct 6, 
302 U.S. 774, 82 L.Ed. 600. 

(2) Th(j lower courts, however, 
have hold to the contrary. 

N.Y.—Atkinson v. Atkinson, 203 N. 
y.S. 49, 207 App.Div. 660. 

Cavanaugh v. Valentino, 41 N.Y. 
S.2d 896. 181 Mlsc. 48—In re Ma¬ 
bel's Estate, 274 N.Y.S. ^25, 153 
Misc. 228. 
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therefore, that it does not disturb vested rights, 
the state legislature may regulate the marriage 
status and matters relating thereto, together with 
the rights and duties involved in it,20 may regulate 
the grounds for divorce,and, if not forbidden by 
the state constitution, may itself dissolve existing 
marriages,22 or may, by a retroactive statute, au¬ 


thorize their dissolution by the courts.23 

§ 352. What Constitutes ''Obligation^ 

The obligation of a contract is the law which binds 
the parties to perform their agreement. 

The obligation of a contract is the law which 
binds the parties to perform their agreement.^^ It 


(3) Husband by unacknowledged 
antenuptial instrument executed by 
wife in 1922 in contemplation of mar¬ 
riage, whereby she renounced rights 
in any estate of which husband might 
die seized, did not acquire contractual 
rights protected by the United States 
Constitution which were invaded by 
subsequent statute enacted after 
husband executed will in 1930, which 
statute gave surviving spouse right 
to reject provision in will and take 
her share of estate as in intestacy 
and requiring waiver of rights to be 
acknowledged, which statute became 
applicable only where testator exe¬ 
cuted codicil thereafter in 1934, since 
legislature did not by statute destroy 
any rights which testator acquired by 
the waiver, 

N.Y.—In re McGlone’s Will, 32 N.R2d 
539, 284 N.Y. 527, affirmed Irving 
Trust Co. V. Day, 62 S.Ct. 398, 314 
U.R. 666, 86 L,Ed. 1734, 137 A.L.R. 
1093. 

19. N.C.—^Wesson v. Johnson, 66 N. 
C. 189. 

20 . Conn.—Goshen v. Stonington, 4 
Conn. 209, 10 Am.D. 121. 

12 C.J. p 1055 note 80. 

Abolition of actions 

(1) Statute abolishing actions for 
alienation of affections and for crim¬ 
inal conversation is constitutional as 
against contention that it impaired 
contract and property rights and al¬ 
tered provisions of common law, 
since such actions deal with marriage 
status and are, therefore, subject to 
state regulation. 

Cal.—Chiyoko Ikuta v. Shunji K. Iku- 
ta, 218 P.2d 854, 97 Cal.App.2d 787. 
N.Y.—Hanfgarn v. Mark, 8 N.E.2d 47, 
274 N.Y. 22, remittitur amended 10 
N.B.2d 556, 274 N.Y. 570, appeal dis¬ 
missed 58 S.Ct. 57, 302 U.S. 641, 82 
L.Ed. 498—^Fearon v. Treanor, 8 N. 
E.2d 36, 273 N.Y. 645, appeal dis¬ 
missed 57 S.Ct. 933, 301 U.S. 667, 
81 L.Ed. 1332, rehearing denied 58 
S.Ct. C, 302 U.S. 774, 82 L.Ed. 600. 

(2) Statute abolishing actions for 
breach of marriage promise is not in¬ 
valid as unconstitutionally impairing 
the obligation of contracts, since 
marriage is not a contract within 
such constitutional provision. 

Cal.—Langdon v. Sayre, 168 P.2d 57, 
74 Cal.App.2d 41. 

(3) A statute abolishing civil ac¬ 
tion for seduction is constitutional, 
since at common law woman seduced 
had no cause of action against se¬ 


ducer within the meaning of the con¬ 
tract clause. 

N.Y.—Fearon v. Treanor, 5 N.E.2d 
815, 272 N.Y. 268, 109 A.L.R. 1229, 
reargument denied 7 N.E.2d 677, 
273 N.Y. 528, 109 A.L.R. 1229, re¬ 
mittitur amended 8 N,E.2d 36, 273 
N.Y. 645, appeal dismissed 57 S.Ct. 
933, 301 U.S. 667, 81 L.Ed. 1332, re¬ 
hearing denied 58 S.Ct. 6, 302 U.S. 
774, 82 L.Ed. 600. 

Postnuptial ooatraot 

The obligation of wife’s postnuptial 
contract to accept specified sum in 
settlement of all her rights in hus¬ 
band’s estate, if she survived him, in 
consideration of his release of all 
rights in wife's estate, cannot be im¬ 
paired by subsequent legislation giv¬ 
ing husband curtesy right to share in 
wife’s estate with her children by 
former marriage. 

Wis.—^In re Nickolay’s Estate, 25 N. 

W.2d 451, 249 Wis. 671. 

Property rights 

(1) Statutes making stock in build¬ 
ing and loan associations purchased 
by a married woman in her own name 
her separate property, provided they 
are given prospective effect only, are 
not unconstitutional as impairing the 
obligations of marriage contract in 
respect to property rights. 

La.—Cameron v. Rowland, 40 So.2d 1, 
215 La. 177. 

(2) The Community Property Law 
was not unconstitutional as impair¬ 
ing obligations of contracts. 

Okl.—Swanda v. Swanda, 248 P.2d 
576, 207 Okl. 186. 

Statute providiug legitimacy of 
children shall not be affected by an¬ 
nulment or dissolution of marriage 
under which deceased's child would 
inherit to exclusion of deceased's sis¬ 
ter, enacted prior to deceased’s death 
and birth of his child by marriage 
void because of deceased's mental in¬ 
capacity, did not impair obligation 
of contract claimed by deceased’s 
sister, whose contractual right never 
materialized. 

Tenn.—Deihl v. Jones, 94 S.W.2d 47, 
170 Tenn. 217. 

21 . La.—Lepenser v. Grifan, 83 So. 
839, 146 La. 584—Hava v. ChaVig¬ 
ny, 78 So. 594, 143 La. 365. 

Md.—^Dodrer v. Dodrer, 37 A.2d 919, 
183 Md. 413. 

Nev.—Lagemann v. Lagemann, 196 
P.2d 1018, 65 Nev. 373, appeal dis¬ 
missed 69 S.Ct. 748, 336 U.S. 932, 
93 L.Ed. 1092, rehearing denied 69 
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S.Ct. 934, 336 U.S. 97D, 93 L.Ed. 
1121 . 

Right to alimony nnimi^alred 

In view of the laws dealing with 
marriage, an act stating grounds for 
divorce leaves wife’s right to settle¬ 
ment and division of community 
property and to claim alimony un¬ 
impaired as provided by statute, and 
is not violative of the constitution, 
as impairing contracts. 

La.—Hurry v. Hurry, 81 So. 378, 144 
La. 877. 

Modification of alimony by court 

(1) Retroactive application of stat¬ 
ute authorizing court on petition of 
either party to increase or decrease 
“any alimony that may thereafter ac¬ 
crue whether the same has been here¬ 
tofore or hereafter awarded” to case 
in which alimony had been awarded 
without reservation of authority to 
reopen decree would not impair obli¬ 
gation of contract, since there was 
no contract between the parties. 

Va.—Eaton v. Davis, 10 S.B.2d 893, 
176 Va. 330. 

(2) Where contract between the 
parties, providing for aggregate 
amount to be paid by former husband 
as alimony and child support money, 
did not specify what portion thereof 
was for the support of child, the 
court, when it adopted such contract 
as a part of divorce decree or git a 
later time, had a right, if not a duty, 
to determine the portion allowed for 
support of the child as separate from 
alimony, and such determination or 
subsequent modification thereof did 
not impair obligation of contract. 
Mo.—Hayes v. Hayes, App., 166 S. 

W.2d 34. 

22 . U.S.—Maynard v. Hill, Wash.T., 
8 S.Ct. 723, 125 U.S. 190, 31 L.Ed. 
654. 

Me.—Adams v. Palmer, 51 Me. 480. 
Wash.T.—Maynard v. Valentine, 3 P. 

195. 2 Wash.T. 3. 

12 C.J. p 1055 note 82. 

23. Md.—Campbell v. Campbell, 198 
A. 414, 116 A.L.R. 939. 

12 C.J. p 1055 note 83. 

24. U.S.—^Home Building & Loan 
Ass’n V. Blaisdell, Minn., 54 S.Ct. 
231, 290 U.S. 398, 78 L.Ed 413, 88 
A.L.R. 1481, 

Cal.—^Brown v. Ferdou, 64 P.2d 712, 
5 Cal.2d 226. 

Hales V. Snowden, App., 65 P.2d 
847, 19 Cal.App.2d 366, certiorari 
denied 58 S.Ct. 34, 302 U.S. 715, 82 
L.Ed. 652. 
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is the duty of performance coupled with the right 
and means of enforcement.^^ The making of the 
agreement is a voluntary act; the law supplements 
the act of the parties by imposing the obligation. 
This obligation the law enforces through its reme¬ 
dies.^6 An agreement, therefore, which imposes a 
moral, but not a legal, obligation is not within the 
protection of the constitution.^^ A mere under¬ 
standing or expectation, arising from one or more 
sales, that the seller will continue to make sales to 
the same purchasers does not constitute an obliga¬ 
tion within the protection of the contract clause of 
the federal Constitution.28 


§ 353, Impairment of Obligation 

Any enactment of a legislative character which at¬ 
tempts to take from a party a right to which he is en¬ 
titled by the terms of a contract, or which deprives him 
of the means of enforcing such a right, impairs the ob¬ 
ligation of the contract, but there Is no impairment where 
the existing rights are neither taken away nor dimin¬ 
ished. 

Any enactment of a legislative character is said 
to '‘impair’' the obligation of a contract which at¬ 
tempts to take from a party a right to which he is 
entitled by its terms, or which deprives him of the 
means of enforcing such a right.^^^ On the other 
hand, it may be said in general that a law which 


Conn.—O’Conner v. Hartford Acci¬ 
dent & Indemnity Co., 115 A. 484, 
97 Conn. 8. 

Fla.—State v. Citrus County, 167 So. 

4, 116 Fla. 676, 97 A.L..R. 431. 

Iowa.—Leach v. Commercial Sav. 

Bank, 213 N.W. 517, 206 Iowa 1164. 
Miss.—Price v. Harley, 107 So. 673, 
142 Miss. 684. 

NT.T.—J. B. Preston Co. v. Funkhous- 
er, 184 N.E. 737, 261 N.T. 140, 87 
A.L.R. 459, reargumont denied 185 
N.E. 772, 261 JST.T. 639, aihrmed 
Funkhouser v. J. B. Preston Co., 64 

5. Ct. 134, 290 U.S. 163, 78 L.Bd. 243. 
Carder Realty Corp. v. State, 23 

N.Y.S.2d 395, 260 App.Div. 459, af¬ 
firmed 36 N,E.2d 194, 285 N.Y. 803. 
motion denied 35 N.E.2d 941, 286 
K.Y. 604. 

In re Matson, 49 N.Y.S.2d 698, 182 
Misc. 389, reversed on other 
grounds 68 N.E.2d 501, 293 N.Y. 
476. 

Tex.—Langever v. Miller, 76 S.W.2d 
1025, 124 Tex, 80, 96 A.L.R. 836. 

Parmer’s Life Ins. Co. v. Wol- 
tirs, Com.App., 10 S.W.2d 698, re¬ 
hearing denied Farmers' Life Ins, 
Co. V. Welters, Com.App., 14 S.W. 
2d 58. 

Beaumont Petroleum Syndicate v. 
Broussard, Civ.App., 64 S.W,2d 993, 
appeal dismissed Plainview Bldg. 
& Loan Ass'n v. Robbins, 73 S.W. 
2d 92, 123 Tex. 408, answer con¬ 
formed to Guardian Trust Co. v. 
Turner, Civ.App., 73 S.W.2d 1047, 
12 C.J. p 1065 note 84. 

Basis 

Obligation of contract rests on law 
of sovereign state, which compels 
performance, regardless of volition of 
promisors. 

N.Y*—Sliosberg v. New York Life 
Ins. Co., 165 N.E. 749, 244 N.Y. 482. 

Xaw at time of making 

(1) The obligation of a contract 
within the constitutional prohibition 
against impairment is determined by 
the law in force when it was made. 
XJ.S.—^W. B. Worthen Co. ex rel. 
Board of Com'rs of Street Improve¬ 
ment Dist. No. 613 of Little Rock, 
Ark. V. Kavanaugh, 65 S.Ct. 655, 


296 U.S. 66, 79 L.Ed. 1298, 97 A.L.R. 
905. 

La.—Harris v. Monroe Building & 
Loan Ass’n, App., 164 So. 503, af¬ 
firmed 169 So. 343, 185 La. 289. 
Miss.—Tucker Printing Co. v. Board 
of Sup’rs of Attala County, 158 So. 
336, 171 Mi.ss. 608. 

N.Y.—City of Now York v. Interbor¬ 
ough Rapid Transit Co., 177 N.E. 
295, 257 N.Y. 20—Guaranty Trust 
Co. of New York v. New York & 
Q. C. Ry. Co., 172 N.E. 264, 264 N. 
Y. 126, appeal dismissed 61 S.Ct. 
86, 282 U.S. 803, 76 L.Bd. 722. 

Pa.—Clark v. City of Philadelphia, 
196 A, 884, 328 Pa. 621. 

(2) Laws in force when a contract 
is entered into form a part of it and 
enter into Its obligations. 

Neb.—Placok v, Bdstrom, 26 N.W.2d 
489, 148 Nob- 79, 174 A.L.R. 866. 
Pa.—Walsh v. School Dist. of Phil¬ 
adelphia, 22 A.2d 909, 343 Pa. 178, 
certiorari denied 62 S.Ct. 916, 316 U. 
S. 823, 86 L.Ed. 1210. 

(3) A sheriff’s bond was a contract 
between the parties thereto, and obli¬ 
gation thereof must be performed un¬ 
der law in force at time of execu¬ 
tion of bond. 

Ky.—Mt. Vernon Independent Graded 
School Dist. V. Clark, 136 S,W.2d 
892, 281 Ky. 230. 

Relates to performance rather than 
breach 

Miss.—Price v. Harley, 107 So. 673, 
142 Miss. 684—Coffman v. Bank of 
Kentucky, 40 Miss. 29, 90 Am.D. 
311. 

25. U.S.—Oxford Oil Co. v. Atlantic 
Oil & Producing Co., D.C.Tex., 16 
F.2d 639, affirmed, C.C.A., 22 F.2d 
697, certiorari denied 48 S.Ct. 433, 
277 U.S. 586, 72 L.Ed. 1000. 

Colo.—^Alpha Corporation v. Denver- 
Greeley Valley Irr. Dist., 132 P.2d 
448, 110 Colo. 179* 

Mich.—Spitzer v. Brown, 9 N.W.2d 
673, 305 Mich. 456, 146 A.L.R. 1096. 
Means of enforcement 

(1) Obligation of contract Includes 
all means which, at time of making 
contract, law affords for its enforce¬ 
ment. 


Fla.—State ex rel. Simmons v. Harris, 
161 So. 374, 119 Fla. 375. 

Mass.—In re Opinion of the Justices, 
9 N.E.2d 189, 297 Ma.ss. 682. 

N.C.—Bryson City Bank v. Town of 
Bryson City, 195 S.E. 398, 213 N.C. 
165'—Green v. City of A.sheville, 
154 S.E. 852, 199 N.C. 616, followed 
in Pressley v. City of Asheville, 
154 S.E. 855, 199 N.C. 620 and 
Jarrett v. City of Asheville, 154 
S.E. 855, 199 N.C. 621. 

Or.—Colby v. City of Medford, 167 P. 
487, 86 Or. 485. 

t Tex.—^Dallas County Levee Improve¬ 
ment Dist. No. 6 V. Rugel, Com. 

I App., 36 S.W.2d 188. 

(2) The remedy subsisting in a 
state when and where a contract is 
made and is to bo performed Is a 
part of its obligation, 

U.S.—Edwards v. Kearzey, N.C., 96 
U.S. 595, 24 I-,.Ed. 793, 

Okl.—Buckley v. Morton, 210 P. 686. 
93 Okl. 45. 

Wls.—Cleary v. Brokaw, 272 N.W. 
831, 224 Wis. 408. 

26. U.S.—Louisiana v. New Orleans, 
La., 102 U.S. 203, 26 L.Ed. 132. 

12 C.J. p 1056 note 85. 

27. Fla,—King v. Duval County, 174 
So. 817, 128 Fla. 388. 

12 C.J, p 1056 note 86. 

28. U.S.—Tanner v. Little, Wash,, 36 
S.Ct. 379, 240 U.S. 369, 60 L.Kd. 601 
'— East V. Van Deman, etc., Co., 
Fla., 36 S.Ct. 370, 240 U.S. 342, 60 L. 
Ed. 679, L.Ii.A.1917A 421, followed 
in Pitney v. Washington, Wash., 36 
S.Ct 386, 240 U.S. 387, 60 L.Ed. 703, 

29. U.S.—Buck V. Harton, D.C.Tenn., 
33 F.Supp. 1014. 

St. Paul Trust & Savings Bank 
r. American Clearing Co., D.C.Fla., 
291 F. 212, affirmed, C.C.A., Citi¬ 
zens' Savings Bank & Trust Co. 
of Hamilton, Ohio v. St Paul Trust 
& Savings Bank, 10 B''.2d 1017. 
Ark.—Pickens v. McMath, 220 S.W.2d 
602, 215 Ark. 332. 

Cal.—Hales v. Snowden, 65 P.2d 847, 
19 Cal.App.2d 366, certiorari denied 
68 S.Ct 84, 302 U.S. 716, 82 L.Ed. 
552. 
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does not strike at the vitality of a contract either by i enforcement does not impair its obligation.^o 
altering its terms or preventing its preservation and [ Hence, a statute which does not act on the contract 


Conn.—O’Connor v. Hartford Acci¬ 
dent & Indemnity Co., 115 A. 484, 
97 Conn. 8. 

Fla.—Hardware Mut. Casualty Co. v. 
Carlton, 9 So.2d 359, 151 Fla. 238— 
State ex rel. Sovereign Camp, W. 
O. W. V. Boring, 164 So. 859, 121 
Fla. 781—State ex rel. Woman’s 
Ben. Ass’n v. Port of Palm Beach 
Dist, 164 So. 861, 121 Fla. 746. 
Idaho.—Corpus Juris QLUoted in Stew¬ 
ard V. Nelson, 32 P.2d 843, 846, 54 
Idaho 437—Corpus Juris QLUOted iu 
Sanderson v. Salmon River Canal 
Co., 263 P. 32, 36, 46 Idaho 244— 
Corpus Juris quoted iu In re Fi¬ 
delity State Bank of Oroflno, 209 P. 
449, 452, 35 Idaho 797, 31 A.L.R. 
781. 

Kan.—Board of Com’rs of Wyandotte 
County V. General Securities Corp., 
138 P.2d 479, 167 Kan. 64. 

Ky.—Oil Pork Development Co. v. 
Huddleston, 269 S.W. 334, 202 Ky. 
261—Maverick Oil & Gas Co. v. 
Howell, 237 S.W. 40, 193 Ky. 433. 
Mich.—Spitzer v. Brown, 9 N.W.2d 
673, 305 Mich. 455, 146 A.L.R. 1096. 
N.T.—Weinstein v. McElligott, 10 N. 
y.S.2d 320, 256 App.Div. 307, revers¬ 
ed on other grounds 22 N.E.2d 171, 
281 N.Y. 605. 

Curtis V. McWilliams Dredging 
Co., 78 N.Y.S.2d 317, 191 Misc. 1022, 
reversed on other grounds 88 N.Y. 
S.2d 838, 196 Misc. 90—Corpus Ju¬ 
ris Secundum cited In In re Matson, 
49 N.Y.S.2d 698, 603, 182 Misc. 389, 
reversed on other grounds 68 N.E. 
2d 601, 293 N.Y. 476—Otselic Val¬ 
ley Nat. Bank of South Otselic v. 
Dapson, 10 N.Y.S.2d 688, 170 Misc. 
614—Hanfeld v. A. Broido, Inc., 3 
N.Y.S.2d 463, 167 Misc. 85. 

N.M.—^Rubalcava v. Garst, 206 P.2d 
1164, 53 N.M. 296. 

S.D.—^Engelcke v. Farmers* State 
Bank of Canistota, 246 N.W. 288, 
61 S.D. 92. 

Tex.—Corpus Juris cited In Fidelity 
Benefit Ass’n v. Wylie, Civ.App., 
41 S.W.2d 727, 730. 

12 C.J. p 1066 note 88. 

Diminution of value of contract of 

subsequent legislation evidences im¬ 
pairment. 

U.S.—^Rorick v. Board of Com’rs of 
Everglades Drainage Dist., D.C. 
Fla., 57 F.2d 1048. 

Norfolk & W. Ry. Co. v. Boyle, 
D.C.Ohio, 12 P.Supp. 622—Moore 

V. Branch, D.C.Fla., 6 P.Supp. 1011. 
Ark.—Scougale v. Page, 106 S.W.2d 
1023. 

Del.—Trader v. Jester, 1 A.2d 609, 1 
Terry 66. 

Fla.—Pinellas County v. Banks, 19 
So.2d 1, 154 Fla. 582. 

—Lapp V. Belvedere, 184 A. 837, 
116 N.J.I^aw 563. 


Ohio.—Belden v. Union Cent. Life 
Ins. Co., 10 Ohio Supp. 12, reversed 
on other grounds 56 N.E.2d 629, 143 
Ohio St. 329, appeal dismissed 65 S. 
Ct. 129, 323 U.S. 674, 89 L.Ed. 648, 
and Koplin v. Ohio Nat. Life Ins. 
Co., 65 S.Ct. 136, 323 U.S. 674, 89 
L,Bd. 648. 

Tex.—Preston v. Anderson County 
Levee Improvement Dist. No. 2, 
Civ.App., 261 S.W. 1077, 

Wash.—Tremper v. Northwestern 
Mut. Life Ins. Co., 119 P.2d. 707, 
11 Wash.2d 461. 

Wis.—Pawlowski v. Eskofski, 244 N. 

W. 611, 209 Wis. 189. 

Effect of remedy in practice 
The question whether remedy on 
contract was impaired materially is 
affected, not only by the precarious 
character of the plaintiff’s right, but 
by considerations of fact of what the 
remedy amounted to In practice. 

U.S.—^Paitoute Iron & Steel Co. v. 
City of Asbury Park, N. J., 62 S. 
Ct. 1129, 316 U.S. 502, 86 L.Ed. 1629. 
Increase of burden 

The impairment of a contract may 
consist in increasing its burdens, as 
well as in diminishing its efficiency. 
U.S.—Columbia Ry., Gas & Electric 
Co. V. State of South Carolina, S. 
C., 43 S.Ct. 306, 261 U.S. 286, 67 L. 
Ed. 629. 

Cal.—^McIntyre v. Consolidated Wa¬ 
ter Co., 270 P. 444, 206 Cal. 231. 
Ky.—^Unlon Gas & Oil Co. v. Diles, 
254 S.W. 205, 200 Ky. 188. 

S.D.—^Whitbeck v. McClenahan, 167 
N.W. 144, 40 S.D. 246. 

Meaning of “impairment’^ 

"Impairment of an obligation" 
means refusal to pay an honest debt, 
not contriving ways and means for 
paying it. 

U.S.—Faitoute Iron & Steel Co. v. 
City of Asbury Park, N.J., 62 S. 
Ct. 1129, 316 U.S. 502, 86 L.Ed. 
1629. 

Bight to recover money due 

The legislature cannot by statute 
take away from a private party a 
right to recover money that is due 
when the statute is passed. 

Fla.—^Bedell v. Lassiter, 196 So. 699, 
143 Fla. 43, 

• The test of constitutionality, under 
the contract clause. Is the simple one 
of finding whether by the statute ex¬ 
isting contractual relations are di¬ 
minished or existing obligations in¬ 
creased. 

U.S.—Stentor Electric Mfg. Co. v. 
Klaxon Co., D.C.Del., 30 P.Supp. 
426, affirmed, C.C.A., 115 P.2d 268, 
reversed on other grounds 61 S.Ct. 
1020, 313 U.S. 487, 85 L.Ed. 1477, 
afiarmed, C.C.A., 126 P.2d 820, cer¬ 
tiorari denied 62 S.Ct. 1284, 316 U. 
S. 685, 86 L.Ed. 1757. 
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30. U.S.—State of Wash. v. Maricopa 
County, C.C.A.Ariz.. 152 F.2d 556, 
certiorari denied 66 S.Ct. 900, 327 
U.S. 799, 90 L.Ed. 1024. 

Stiles V. Simon, C.C.A.Ky., 290 
P. 865. 

Cal.—San Bernardino County v. Way, 
117 P.2d 354, 18 Cal.2d 647. 

Ky.—Brown v. Farmers’ Deposit 
Bank, 3 S.W.2d 215, 223 Ky. 171. 

N.J.—^Fidelity Union Trust Co. v. 
Price, 93 A.2d 321, 11 N.J. 90, 35 
A.L.R.2d 980. 

Okl.—Harmon v. Oklahoma Tax Com¬ 
mission, 118 P.2d 206, 189 Okl. 475. 
Pa.—In re Waits’ Estate, 7 A.2d 329, 
336 Pa. 151. 

Commonwealth ex rel. v. Cun¬ 
ningham, 32 Pa.Dist. & Co. 497, re¬ 
versed on other grounds Common¬ 
wealth ex rel. Margotti v. Cunning¬ 
ham, 10 A.2d 659, 337 Pa. 289. 

S.C.—Poulnot V. Cantwell, 123 S.E. 
661, 129 S.C. 171. 

Tex.—Tuckei^ v. Cole, Civ.App., 215 
S.W.2d 252, refused no reversible 
error. 

12 C.J. p 1057 note 89. 

There Is no Impairment where ex¬ 
isting rights are neither taken away 
nor diminished. 

La.—Legal Rate Loan Co. v. Bouan- 
chaud, App., 148 So. 101. 

Miss.—Russell Inv. Corporation v. 

Russell, 182 So. 102, 182 Miss. 386. 
Pa.—Geist v. Robinson, 1 A..2d 163, 
332 Pa. 44. 

Equity jurisdiction only 

Holding that a teacher’s tenure 
contract is enforceable only by pro¬ 
ceeding in equity is not impairing 
obligation of contract, prohibited by 
constitution, since equity jurisdiction 
arises from nature of contractual 
right created by the tenure statute 
and not from its repeal. 

Ind.—Haas v. Holder, 32 N.E.2d 590, 
218 Ind. 263. 

Error of judgrxaent in compromise 
of liabilities of an insolvent bank is 
not an impairment of contract. 

U.S.—^Doty V. Love, Miss., 55 S.Ct. 
558, 295 U.S. 64, 79 L.Ed. 1303, 96 
A.L.R. 1438. 

Substitution of contract 

The obligation of a contract is not 
impaired in the constitutional sense 
where a new contract is substituted 
for a prior one with the consent of 
the contracting parties. 

Cal.—Higbie v. Los Angeles County, 
117 P.2d 933, 47 Cal.App.2d 281. 
Release of liabUity for negligence 
The application to prior leases of 
statute providing that agreements 
exeifipting lessors from liability for 
negligence should be void is not pre¬ 
cluded by constitutional prohibitions. 
N.Y.—Greenspan v. Bast 33rd Street 
Realty Corp., 7 N.YJS.2d 727, 169 
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itself may not be said to impair the obligation of the 
contract, as where it acts merely on the property 
which is the subject of the contract,31 or where it 
is merely an exercise of the legislative power to 
limit and control the right to contract.32 Legisla¬ 
tion which is enacted in a proper exercise of the 
police power is not an unconstitutional impairment 


of the obligation of contracts.32-5 In case of doubt 
as to the construction of either statute or contract, 
that construction will be preferred by which no im¬ 
pairment will result.3 3 

The prohibition against the impairment of the 
obligation of contract is commonly not a question 
of the degree of impairment,3'* and any, 35 or any 


Misc. 353, affirmed 10 N.y,S.2d 688, 
256 App.Div. 665. 

Transfer of 'bond to anotlier court 
Statute providing for the transfer 
from one court to another of appeal 
bonds given by the parties in a c*au.so 
is not unconstitutional as impair¬ 
ing the obligation of the bonds. 

Tex.—Mexican Nat. R. Co. v. Mus- 
sette, 26 S.W. 1076, 86 Tex. 708, 24 
L.R.A. 642. 

31. Idaho.—Corpus Juris cited tn 

Sanderson v. Salmon River Canal 
Co., 263 P. 32, 36, 4 5 Idaho 244. 

Pa.—Germantown Trust Co. v. Pow¬ 
ell, 108 A. 441, 205 Pa. 71. 

12 C.J, p 1067 note 90. 

32. Iowa.--Wabash Ry. Co. v. Pe¬ 
terson, 176 N.W, 623, 187 Iowa 
1331. 

N.y.—People ex rel. Durham Realty 
Corporation v. La Petra, 130 N.R. 
601, 230 N.Y. 429, 16 A.L.K. 152— 
People ex rel. Brixtori Operating 
Corporation v. La Petra, 130 N.K. 
601, 230 N.T. 429, IG A.L.R. 152, j 
error dismissed 42 S.Ct. 47, 257 TJ. 
S. 665, 66 L.Ed. 424. 

Ohio.—Coleman v. Coleman, 200 N.R. 

197, 61 Ohio App. 221, 

Praudulent conveyance law* 

State law making conveyance 
fraudulent as to creditors during 
continuance of business was not un¬ 
constitutional as impairing obliga¬ 
tion of contract. 

U.S.—Bertsch v. McBride, C.C.A. 
Mich., 58 F.2d 799. 

O-lvlng priority to eacpenie of admin¬ 
istration. sale 

Statute relating to proceedings by 
personal representatives to sell a de¬ 
cedent’s realty to pay debts which 
authorizes payment of compensation 
to personal repre.sentativcs and their 
attorneys out of proceeds of sale 
prior to any lien on realty, notwith¬ 
standing purchase of realty by a 
lienholder, is not unconstitutional. 
Ohio.—Bruin v. Leveline, 9 N.E.2d 
895, 55 Ohio App. 339. 

Bestrictlon. of railroad construction. 

That railroad may be restricted to 
existing lines under Transportation 
Act, although stockholders purchased 
stock with idea that extension plan¬ 
ned would be built, does not render 
statute unconstitutional as impairing 
contracts. 

a.S.—Interstate Commerce Commis¬ 
sion V. Piedmont & N. Ry. Co., D.C. 
SuC., 61 P.2d 766, affirmed Pied¬ 


mont & N. Ry. Co. V. Interstate 
Commerce Commis.sion, 62 S.Ct. 641, 
286 U.S. 299, 76 L.Ed. 1116. 

Subordination to taxing power 

(1) Awarding priority to lien of 
city for local improvement did not 
impair vc.sted right of mortgag(‘e 
under mortgage antedating statute 
which authorized improvement lien. 
Pla.—Galley v. Robertson, 123 So. 

692, 98 Pla. 176. 

(2) City income tax ordinance was 
not invalid as impairing the obliga¬ 
tion of contract, in so far as it im¬ 
posed a tax on compensation paid at 
rate.s (‘.stabli.Mhed by and pursuant to 
an existing contract between an em¬ 
ployer and a labor union. 

Pa.—Stouclt V. City of Philadelphia, 
38 I>a.Di8t. & Co. 222, 

TTuiform Conditional Sales Act is 
a valid legislative declaration of a 
reasonable public policy, and is not 
un<‘on.stltutional as impairing the 
right of contract. 

W.Va.—Underwood v. Raleigh Trans¬ 
portation, Equipment & Construc¬ 
tion Co.. 135 S.E. 4, 102 W.Va. 305. 

32.6 U.S.—Paitoute Iron <& Steel Co. 

V. City of Asbury Park, N.J., 62 
S.Ct. 1129, 316 U.S. 602, 86 L.Ed. 
1629. 

Phillips Petroleum Co. v. Cabot 
Carbon Co.. C.A.Okl., 210 P.2d 841, 
vacated and remanded on other 
grounds 7*6 S.Ct. 106, 348 U.S. 867, 
99 L.XGd. 135. 

Adkins V. City of West Frank¬ 
fort. D.C.Ill., 51 F.Supp. 532. 

Ga,—^Woodward v. City of Llthonia, 
11 S.E.2d 476, 191 Ga. 234. 

Ill.—People ox rel. Royal v. Cain, 
101 N.E.2d 74, 410 Ill. 39. 

Ind.—Lutz V. New Albany City Plan 
Commission, 101 N.E.2d 187, 230 
Ind. 74. 

La.—Crichton v. Lee, 26 So.2d 229, 
209 La. 561—^Alston v. Southern 
Production Co., 21 So.2d 383, 207 
La. 370. 

N.y.—Application of Colonial Trust 
Co., 67 N.Y.S.2d 534, 189 Misc. 336 
—Application of Vanneck, 57 N.Y. 
S.2d 233, 185 Misc. 491. 

N.C.—Victory Cab Co. v. Shaw, 59 
S.E.2d 673, 232 N.C. 138. 

Okl.—Palmer Oil Corp. v. Phillips 
Petroleum Co., 281 P.2d 997, 204 
Okl. 543, appeal dismissed Palmer 
Oil Corp. V. Amerada Petroleum 
Corp., 72 S.Ct. 842, 343 U.S. 390, 
96 L.Ed. 1022. 


Burns v. Paulak, 63 Fa.Dist. & 
Co. 3S8. 

Utah.—North Salt Lake v. St. Jo- 
.seph Water & Irr. Co., 22.3 r.2(l 
577, 118 Utah 600. 

Exorcise of police power as power of 
states in general see supra 5 281. 

Knowledge by coutraotiug parties of 
state’s powers 

Citizen.^ entering into agreements 
of any character are required to do 
so with knowledge of state’s right, 
through exercifHi of its power, to 
modify terms of agreements within 
rea.sonabIy definite limits. 

W.Va.—State ex rel. Baltimore & O. 
R. Co. v. Sims, 53 S.E.2d 505, 132 
W.Va, 13. 

33. N.Y.—Seventy-Eighth St. & 
Broadway Co. v. itostinbaum, 182 
N.Y.S. 505, 111 Mi.sc. 677. 

12 C.J. p 1057 note 91. 

Cooperative marketing contract 
does not Impair the obligation of 
contract, where there is no attempt 
to limit production or to control or 
fix market prices. 

Fla.—Lee v. Clearwater Growers’ 
A.ss’n, 111 So. 722, 93 Pla. 214. 

Secession of subordinate lodge 

(1) A statute giving a lodge the 
right to secede from the national 
order, contrary to a contract with 
such body, is not unconstitutional 
but subordinate to such contract and 
doe.s not authorize s<*c(^ssion. 

N.Y.—Di Silvestro v. Sons of Italy 
Grand Lodge, 238 N.Y.S. 477, 228 
App.Div. 14. 

(2) An attempted sfe.esslon by the 
subordinate lodge is invalid, as an 
Impairment of contra<‘.tual relations 
between the parent order and its 
members. 

N.Y.—Di Silvestro v. Sons of Italy 
Grand Lodge, 222 N.Y.S, 203, 129 
Misc. 621. 

34. U.S.—Norfolk & W. Ry. Co. v. 
Boyle, D.aOhlo, 12 F.Supp. 522, 
623. 

Mass.—^In re Opinion of the Justices, 
9 N.E.2d 180, 297 Mass, 682. 
N.J.—Kilpatrick v. Lefkowitz, 66 A. 

2d 824, 141 N.J.Eq. 18. 

Tex.—Dallas County Levee Improve¬ 
ment Dist No. 6 V. Ilugel, Com. 
App., 36 S.W. 2d 188. 

35. U.S.—Rorick v. Board of Com'rs 
of Everglades Drainage Dlat., D.C. 
Fla., 67 F,2d 1048. 
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substantial,impairment is within the prohibition. 

Existing and future contracts. A statute enacted 
before the making of a contract cannot impair its 
obligation 7 hence, a statute may be invalid as 
to contracts existing at the time of its passage, but 
valid as to future contracts.The mere fact that 
a statute is retroactive does not bring it in conflict 
with constitutional inhibitions as to impairments^ 

Impairment a federal question. As is stated in 
the C.J.S. title Federal Courts § 171, the federal 
courts are entitled to decide for themselves, where 
a case involves a federal question, as a question 
involving the constitution of the United States, and 


the ruling of the state courts on the question of 
whether the obligation of a contract has or has 
not been impaired by a statute will not conclude the 
courts of the United States.^ 0 

§ 354. - Annulment of Valid Contract 

A law enacted subsequent to a valid contract, which 
has the effect of annulling the contract, constitutes an 
impairment of the contract. 

A law enacted subsequent to a contract which, if 
valid, will have the effect of annulling the contract 
constitutes the most palpable form of legislative im¬ 
pairment, and such an enactment is clearly uncon¬ 
stitutional,and does not render an antedating con- 


Conn.—O’Conner v. Hartford Acci¬ 
dent «& Indemnity Co., 115 A. 484, 

97 Conn. 8. 

Del.—Trader v. Jester, 1 A.2d 609, 1 
Terry 6'6. 

Fla.—Hardware Mutual Casualty Co. 

V. Carlton, 9 So.2d 359, 151 Fla. 
238—State ex rel. Mittendorf v. 
Hoy, 151 So. 1, 112 Fla. 526. 

—Cotton V. Walton-Verona Inde¬ 
pendent G-raded School Dist-, 174 S. 

W. 2d 712, 295 Ky. 478, 

Pa.—Beaver County Building & Loan 
Ass’n V. Winowich, 187 A. 481, 921, 
323 Pa. 483, 

S.C.—Henry v. Alexander, 194 S.E. 
649, 186 S.C. 17—Martin v. Saye, 
146 S.E. 186, 147 S.C. 433. 

Tex.—Simpson v. Pontotoc Common 
County Line School Dist. No. 31, 
CiV.App., 276 S.W. 449. 

12 C.J. p 1957 note 93. 

Prohibition is absolute 
N.C.—Green v. City of Asheville, 154 
S.E. 852, 199 N.C. 516, followed in 
Pressley v. City of Asheville, 164 
S.E. 865, 199 N.C. 520, and Jarrett 
V. City of Asheville, 154 S.E, 855, 
199 N.C. 621. 

36. IJ.S.—In re Gordon, C.C.A.N.T., 
90 F,2d 683. 

I^^ass.—In re Opinion of the Justices, 

9 N.E.2d 189, 297 Mass. 582. 
Philippine.—Gasper v. Moline, 5 Phil¬ 
ippine 197. 

37. Cal.—^People v. Ventura Refin¬ 
ing Co., 268 P. 347, 204 Cal. 286, 
rehearing denied 283 P. 60, 204 Cal. 
286, and followed in People v. Rich¬ 
field Oil Co., 268 P. 365, 204 Cal. 
699. 

Me.—Pittsfield Nat. Bank v. Dyer, 
134 A. 689, 125 Me. 465. 

N.J.—Stein v. Porter, 115 A. 656, 96 
N.J.Law 30. 

Tenn.— West v. Jefferson Woolen 
Mills, 246 S.W. 542, 147 Tenn. 100. 
Continuing offer 

Where statute providing for for¬ 
feiture of husband’s marital rights in 
wife’s estate under certain circum¬ 
stances was enacted after making of 
continuing offer in trust instrument 
executed by wife which directed trus¬ 


tee at wife’s death to pay trust fund 
to husband on receipt of lawful agree¬ 
ment in writing properly executed by 
husband waiving all his marital 
rights in wife’s estate but before at¬ 
tempted acceptance of the offer by 
husband, application of the statute 
for purpose of determining that pro¬ 
posed contract was invalid for want 
of consideration because husband had 
forfeited his‘marital rights in wife’s 
estate did not violate constitutional 
provisions forbidding impairment of 
contracts. 

Mo.—Lane v. St. Louis Union Trust 
Co„ 201 S.W.2d 288, 356 Mo. 76. 
Order of commissioner of fisheries 
discontinuing permits for shipment 
of seed oysters from waters of the 
Commonwealth was not violative of 
constitution forbidding impairment 
of obligation of contract with respect 
to contracts, if any, made after or¬ 
der was issued, since obligation of 
such contracts was necessarily sub¬ 
ject to restrictions then in force. 

Va.—^Haughton v. Lankford, 52 S.E. 

2d 111, 189 Va. 183. 

Bight to make a will 

A will cannot become effective un¬ 
til death of testator and prior to that 
time testator cannot by contract 
prevent exercise of unlimited pow¬ 
er of legislative branch of govern¬ 
ment by general laws to regulate or 
restrict his exercise of statutory 
right to dispose of property by will. 
Ohio.—Sherman v. Johnson, 112 N.B. 
2d 326, 159 Ohio St. 209. 
Be^ulremeut for increase of bond 
by a public officer is not invalid 
where exercised under a statute ex¬ 
isting at the time when the term 
of the officers began, and hence does 
not impair the obligation of a con¬ 
tract or act retroactively. 

Ga,—Jones v. Ellis, 185 S.E. 610, 182 
Ga. 380. 

38. Ill.—Schewe v. Glenn, 134 N.E. 
809, 302 Ill. 462. 

Pa.— ^Eisenhart v. Pennsylvania Milk 
Control Board, 190 A. 405, 126 Pa. 
Super. 483. 

39. N.T.—J. B. Preston Co. v. Funk- 
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houser, 184 N.E. 737, 261 N.T. 140, 
87 A.L.R. 459, reargument denied 
186 N.E. 772, 261 N.T. 639, affirmed 
Funkhouser v. J. B. Preston Co.. 
54 S.Ct. 134, 290 U.S. 163, 78 L.Ed. 
243. 

In re Lincoln Rochester Trust 
Co., Ill N.Y.S.2d 45, 201 Misc. 1008. 
Anti.trast statute 

The making of an anti-trust stat¬ 
ute applicable to the carrying on of 
a trust subsequent to its enactment, 
although formed prior to the enact¬ 
ment of the statute, does not render 
it unconstitutional as impairing the 
obligation of a contract. 

Tex.—State v. Missouri, etc., R. Co., 
91 S.W. 214, 99 Tex. 516, 528, 6 
L.R.A.,N.S., 783, IS AnmCas. 1072. 

41 C.J. p 120 note $0. 

Previous volmitary payments 
Where owners of a building were 
not compelled by contract to pay 
contractors before statute went in¬ 
to effect, but did so, such statute’s 
retroactive dealing with the effect of 
the voluntary payment is not an im¬ 
pairment of a contract obligation. 
Iowa.—Mason City Brick & Tile Co. 
v. Lamson, 180 N.W. 314, 190 Iowa 
365, followed in Heil Co. v. Lam¬ 
son, 180 N.W. 321 and Wisconsin 
Iron & Wire Work v, Dunphy- 
Fridstein Co., 180 N.W. 321. 

40. Ala.—Corpus Juris cited in 
Hard v. State, 154 So. 77, 80, 228 
Ala. 617. 

12 C.J. p 1057 note 94. 

41. Ala.—Corpus Juris cited in 
Hard v. State ex rel. Baker, 154 
So. 77, 80, 228 Ala. 617. 

Idaho.—Corpus Juris quoted in In re 
Fidelity State Bank of Oroflno, 209 
P. 449, 462, 35 Idaho 797, 31 A.L.R. 
781. 

Kan.—Corpus Juris Secundum cited 
in State ex rel. Fatzer v. Salome, 
220 P.2d 192, 198, 169 Kan. 586. 
La.—Succession of Manning, 171 So. 
68, 185 La. 894. 

N.T.—^Railroad Co-op. Building & 
Loan Ass’n v. Boston Bldg. Es¬ 
tates, 267 N.Y.S. 204, 149 Misc. 349. 
12 C.J. p 1057 note 99. 
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tract invalid, ^2 unless subject to the paramount 
necessity of the public welfare.'^^ 

§ 355. - Material Alteration 

Legislation which attempts to make material altera¬ 
tions in the character, terms, or legal effect of an exist¬ 
ing contract impairs the obligation of the contract. 


Legislation which attempts to make material alter¬ 
ations in the character, terms, or legal effect of ex¬ 
isting contracts is clearly void.**^ Of this charac¬ 
ter are statutes which attempt to add a material 
condition or provision to a contract,^® and those 
which attempt to release stipulations contained 
therein,as well as those which attempt to alter 


“Obligrations of a contract are im¬ 
paired by a law which renders them 
invalid, or releases or extinguishes 
them.” 

U.S.—Home Building & Loan Ass’n 
V. Blaisdell, Minn., 54 S.Ct. 231, 237, 
290 U.S. 398, 78 L.Ed. 413, 88 A.L.B. 
1481. 

Cal.—Brown v. Perdon, 64 P.2d 712, 
713, 5 Cal.2d 226. 

Hales V. Snowden, 66 P.2d 847, 
849, 19 Cal.App.2d 366, certiorari 
denied 68 S.Ct. 34. 302 U.S. 716, 82 
L.Ed, 662. 

Act prohlhitliig snhseg.nent contracts 
valid 

The provision of Home Owners’ 
Loan Act, prohibiting any person 
from contracting with borrower for 
payment of difference between mar¬ 
ket value and par value of corpora¬ 
tion’s bond, does not impair obliga¬ 
tion of contract, even against other 
than technical parties to the loan, 
since it prohibits contract in advance 
of its making. 

Minn.—Pye v. Grunert, 276 N.W. 615, 
201 Minn, 191, rehearing denied 
276 N.W. 221, 201 Minn. 191, 
Priority coal distribution, 

Orders of a special coal and food 
commission, requiring coal mines to 
deliver coal to specified concerns 
within state, which impair contract 
obligations of coal mines which had 
otherwise contracted for their out¬ 
put, are unconstitutional, and will be 
temporarily enjoined. 

U,S.—^Vandal ia Coal Co. v. Special 
Coal and Pood Commission of In¬ 
diana, D.CInd., 268 P. 672. 

Tax sale 

A statute which becomes effective 
after a tax sale is made but before 
it becomes absolute, which annuls 
the sale by making the deed void be¬ 
cause of the happening of a subse¬ 
quent event over which the purchas¬ 
er has no control, impairs the obli¬ 
gation of the contract and is void. 
Miss.—Price v, Harley, 107 So. 673, 
142 Miss. 584. 

42. N.T.—^Doyle v. Gleason, 274 N. 

T.S. 183, 152 MIsc. 641, affirmed 
278 N.T.S. 802, 244 App.Uiv. 62. 

43. W.Va.—Mill Creek Coal & Coke 
Co. V. Public Service Commission, 
100 S.E. 667, 84 W.Va. 662, 7 A.L. 
E. 108. 

44. Ga.—^Hutchinson v. Brown, 169 
S,B. 848, 47 Ga.App. 82. 

Idaho.—Corpus Juris quoted lu In re 
Fidelity Sttate Bank of Oroflno, 209 


P. 449, 452, 36 Idaho 797, 31 A.L.R. j 
781. i 

Ky.—Kentucky Utilities Co. v. Car¬ 
lisle Ice Co., 131 S.W.2d 499, 279 
Ky. 686—Oil Pork Development Co. 
v. Huddleston, 269 S.W. 334, 202 
Ky. 261. 

N.Y.—^Kuperschmid v. Globe Brief 
Case Corp., 66 N.Y.S.2d 639, 184 
Misc. 1022, reversed on other 
grounds 58 N.Y.S.2d 71, 186 UIhc. 
748—Railroad Co-op. Building & 
Loan Ass’n v. Boston Bldg. Es¬ 
tates, 267 N.Y.S. 204, 149 Misc. 349. 
Okl.—McLain v. Oklahoma Cotton 
Growers' Ass’n, 268 P. 269, 125 Okl. 
264—Cunningham v. Oklahoma 
Wheat Growers’ Ass'n, 250 P. 71, 
120 Okl. 19—^Hooven v. Oklahoma 
Cotton Growers' Ass’n, 247 P. 39, 
118 Okl. 238—Carmichael v. Okla¬ 
homa Cotton Growers’ Ass’n, 245 
P. 598, 117 Okl, 24—Oklahoma Cot¬ 
ton Growers’ Ass’n v. Salyer, 243 
P. 232, 114 Okl. 77. 

S.C.—Henry v. Alexander, 194 S.E. 

649, 186 S.C. 17. 

12 C.J. p 1067 note 1. 

Change of intention and legal effect 
Any law changing intention and le¬ 
gal effect of original parties, giving 
to one greater and to the other less 
benefit in contract, ’’impairs obliga¬ 
tion.” 

Conn.—Preveslin v. Derby & Ansonia 
Developing Co., 161 A. 618, 112 
Conn. 129, 70 A.L.E. 1426. 

Ky.—^Kentucky Utilities Co. v. Car¬ 
lisle Ice Co., 131 S.W.2d 499, 279 
Ky. 686—Adams v. Greene, 206 S.W. 
759, 182 Ky. 604. 

Miss.—Pryor v. Goza, 159 So. 99, 100, 
172 Miss. 46—Price v. Harley, 107 
So. 673, 142 Miss. 684. 

N.J.—^Kilpatrick v. Lefkowitz, 66 A. 
2d 824, 141 N.J.Eq. 18. 

Klorman v. Westcllff Co., 170 A. 
251, 12 N.J.Mlsc. 266. 

Pa.—Beaver County Building & Loan 
Ass'n V. Winowich, 187 A. 921, 323 
Pa. 483—Beaver County Building & 
Loan Ass’n v. Winowich, 187 A. 
481, 323 Pa. 483. 

Beudering lustrumeut negotiable 

An instrument nonnegotlable when 
issued cannot be made negotiable by 
subsequent legislation. 

Cal.—Popp V. Exchange Bank, 208 P. 
113, 189 Cal. 296. 

Standard Dredging Co. v. Title 
Insurance & Trust Co., 273 P. 871, 
96 Cal.App. 93. 

Third party beueflciary 
Where bank contracted with depos¬ 
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itor to pay deposited funds to plaln- 
'iff on death of depositor, and plain¬ 
tiff was a stranger to the contract, 
and contract was entered into before 
‘nactment of statute permitting a 
beneficiary of contract between other 
parties to recover, permitting plain¬ 
tiff to recover under contract under 
the statute would be unconstitutional 
as impairing the obligation of con¬ 
tracts. 

Ga.—Gue.st v. Stone, 66 S.B.2d 247, 
206 Ga. 239. 

45. U.S.—Stentor Electric Mfg. Co. 
V. Klaxon Co., D.C.Del., 30 P.Supp. 
425, afllrmed, C.C.A., 116 P.2d 268, 
reversed on other grounds 61 S.Ct. 
1020, 313 U.S. 487, 86 L.Ed. 1477, 
afhrmod, C,C.A., 125 F.2d 820, cer¬ 
tiorari denied 62 S.Ct. 1284, 316 

U. S. 685, 86 L.Ed. 1757. 

Conn.—O'Conner v. Hartford Accident 
& Indemnity Co., 116 A. 484, 97 
Conn. 8. 

Idaho.—In re Fidelity State Bank of 
Oroflno, 209 P. 449, 35 Idaho 797, 
31 A.L.R. 781. 

Md.—Ghingher v. Pearson, 168 A. 105, 
166 Md. 273. 

Mo.—Nahorski v. St Louis Electric 
Terminal Ey. Co., 274 S.W. 1026, 
310 Mo. 227. 

S.C.—Federal Land Bank of Colum¬ 
bia V. Garrison, 193 S.E. 308, 186 
S.C. 265, certiorari denied Jefferies 

V. Federal Land Bank of Columbia, 
68 S.Ct 28, 302 U.S. 708, 82 L.Ed. 
647. 

12 C.J. p 1068 note 2. 

40. U.S.—Stentor Electric Mfg. Co. 
V. Klaxon Co., D.C.Del., 30 P.Supp. 
425. affirmed, C.C.A., 115 F.2d 268, 
reversed on other grounds 61 S.Ct 
1020, 313 U.S, 487, 86 L.Ed. 1477, 
affirmed, C.C.A., 125 P.2d 820, cer¬ 
tiorari denied 62 S.Ct 1284, 316 U. 
S. 686, 86 L.Bd. 1757. 

Conn.—O’Conner v. Hartford Acci¬ 
dent & Indemnity Co., 115 A. 484, 
97 Conn. 8, 

Idaho.—In re Fidelity State Bank of 
Oroflno, 209 P. 449, 35 Idaho 797, 
31 A.L.E. 781. 

Md.—Ghingher v, Pearson, 168 A. 105, 
105 Md. 273. 

N.J.—Klorman v. Westcliff Co., 170 
A. 251, 12 N.J.Miac. 266. 

S.C.—Federal Land Bank of Colum¬ 
bia V. Garrison, 193 S.E. 308, 185 S. 
C. 255, certiorari denied Jefferies 
V. Federal Land Bank of Columbia, 
68 S.Ct 28, 302 U.S. 708, 82 L.Ed. 
647. 

12 C.J. p 1068 note 3. 
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the extent of the liability on a contract,^'? or which 
empower courts to rewrite contractual ag*reements 
substantially.48 However, a statute is not void 
merely because it renders the performance of a con¬ 
tract more difficult or less profitable. 

During periods of emergency, alterations are 
sometimes authorized and held not unconstitutional 
as an impairment of the contractual obligation.^o 
Also, there can be no impairment of a contract by 
a change thereof if the change is effected with the 
consent of the contracting party affected thereby.^^ 

The courts have sustained statutes even in their 
application to instruments previously executed which 
have extended the time within which mortgages 
may be filed,^^ have required renewal or refiling^^ 
have required notices of redemption to be recorded 
rather than filed,^4 have transferred the power of 
sale from the person named in the mortgage to a 
public officer,^5 have conferred on trustees the 
power of sale contrary to a provision in the trust 
deed,have authorized the abandonment of the 
public use of the subject matter of the mortgage,^^ 
have authorized a mortgagor to bring suit to quiet 
his title after the mortgage has been barred by lim¬ 


itations,^"^ and have required purchasers of cor¬ 
porate property on foreclosure sale to pay an organ¬ 
ization tax.58 

A statute imposing on the lessoris heirs or as¬ 
signs the costs of equity proceedings for the redemp¬ 
tion of ground rents in cases where resort to such 
proceedings has been rendered necessary by the act 
of the lessor is not void as impairing the obligation 
of the lease.S9 ^ statute which validates sales of 
land by an executor for the purpose of securing as¬ 
sets to pay debts is not invalid as impairing the ob¬ 
ligation of contracts, since all persons claiming an 
interest in the estate take subject to properly charge¬ 
able debts.®® 

§ 356. - Added Conditions or Duties 

A statute imposing added conditions op duties on 
parties to a contract is void only if it produces a change 
in the obiigations or substantial rights of a party. 

Whether the state may impose added conditions 
or duties on individuals with regard to their con¬ 
tracts depends on the nature of such requirements. 
If .the additional conditions or duties imposed 
amount to a change in the obligations, or in the 
substantial rights of a party, the statute is void;®i 


47. La.—^Harris v. Monroe Building 
& Loan Ass’n, App., 164 So. 603, 
affirmed 169 So. 343, 185 La. 289. 

12 C.J. p 1068 note 4. 

Indebtedness payable prior to ma- 
turity 

A proposed constitutional amend¬ 
ment making instruments of indebt¬ 
edness theretofore or thereafter is¬ 
sued payable at maker’s option on 
first day of any month prior to fixed 
date of maturity without payment 
of any premium or interest except 
that actually accrued would be un¬ 
constitutional as impairing obligation 
of contracts, in absence of clause in 
instrument permitting obligor to 
make payment in advance of matur¬ 
ity and abate the interest. 

Ala,—In re Opinion of the Justices, 
187 So. 243, 237 Ala, 428. 

48. Tex.—Travelers' Ins. Co. v. Mar¬ 
shall, 76 S.W.2d 1007, 124 Tex. 45, 
96 A.L.K. 802, followed in Fergu¬ 
son V. Gregg, Civ.App., 77 S.W.2d 
1117, 

49. XJ.S.^—^Knoxville Water Co. v. 
Knoxville, Tenn., 26 S.Ct. 224, 200 
U.S. 22, 50 L.Ed. 353. 

Kan,—State v. Pullman Co„ 90 P. 
319, 76 Kan. 664. 

N.T.—^Krantz v. Town of Amherst, 
80 N.Y.S.2d 812, 192 Misc. 912. 

Lizza & Sons v. Town of Hemp¬ 
stead, 69 N.Y.S.2d 296, affirmed 71 
N.Y.S.2d 14, 272 App.Div. 92L. 


50. Alteration of mortgage agree¬ 
ment 

Statute entitling mortgagor to set¬ 
off of fair market value of proper¬ 
ty against mortgagee’s demand for 
personal judgment on mortgage in¬ 
debtedness during period of emer¬ 
gency was held not an unconstitu¬ 
tional impairment of obligation of 
contracts. 

Ala—Mutual Building & Loan Ass’n 
V. Moore, 169 So. 1, 232 Ala. 488. 

Modification of trust agreement 
The statutes authorizing court of 
chancery to act when by reason of 
change in conditions the purposes of 
a trust may be defeated by invest¬ 
ment or continuance of investment of 
trust funds in classes of securities 
to which trustee is limited by statute 
or Instrument creating trust were not 
unconstitutional as an impairment 
of a contract obligation when applied 
to authorize a trustee to invest a 
portion of trust funds in certain 
common stocks other than those nam¬ 
ed in trust agreement where purposes 
of trust and interests of beneficiaries 
would be promoted by investment 
notwithstanding trust was created 
prior to enactment of statutes in 
QLuestlon. 

H.J.—^Reiner v. Fidelity Union Trust 
Co., 8 A.2d 175, 126 N.J.Eq. 78, re¬ 
versed on other grounds 13 A.2d 
291, 127 lSr.J.Eq. 377, 128 A.L.R. 964. 

51. Cal.—Mulcahy v. Baldwin, 16 P. 
2d 738, 216 Cal. 617. 
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52. Ohio.—^Harvey v. Ciooco, 32 Ohio 
Cir.Ct. 379. 

53. Colo.—Cobb V. International 

State Bank, 186 P. 529, 67 Colo. 
488. 

54. N.D.—Heitsch v. Minneapolis 
Threshing Mach. Co., 160 N.W. 457, 
29 NT.D. 94, L.R.A.1915D 349. 

55. S.D.—^Brown v. Hall, 142 N.W. 
854, 32 S.D. 226. 

55.5 Del.—Trustees of New Castle 
Common v. Gordy, 93 A.2d 509, 40 
A.L.R.2d 544. 

56. U.S.—Pennsylvania Canal Co. v. 
Brown, Pa, 235 F. 669, 149 C.C.A. 
89, certiorari denied 37 S.Ct 240, 
242 U.S. 646, 61 L.Ed. 543. 

57. Kan.—Zuege '<r. Nebraska Mortg. 
Co., 140 P. 855, 92 Kan. 272, 62 L.R. 
A.,N.S„ 877, Ann.Cas.l916B 865— 
Shepard v. Gibson, 128 P. 371, 88 
Kan. 306. 

58. U.S.—^New York v. Cook, N.Y., 
13 S.Ct 645, 148 U.S. 397, 37 L.Ed. 
498. 

59. Md,—^Kingan Packing Assoc, v. 
Lloyd, 73 A. 887, 110 Md. 619. 

60. N.C.—Charlotte Consol. Const. 
Co. V. Brockenbrough, 121 S.E. 7, 
187 N.C. 65. 

61 . Ga—Corpus Juris quoted in 

Candler v, Mobley, 139 S.E. 732, 
733, 37 GaApp. 269. 

Mo.—Corpus Juris cited In Hubbard 
V. Hubbard, App., 264 S.W. 422, 426. 
N.J.—^Klorman v. WestclifC Co., 170 
A. 251, 12 N.J.Misc. 266. 
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but an obligation cannot be said to be impaired by 
a statute which merely imposes an additional duty 
on a person in order that he may preserve it.®- 
A statute, therefore, which requires that within a 
reasonable time after its passage existing contracts 
shall be filed or recorded or otherwise notified to 
the public in order to preserve all the rights of the 
parties is not unconstitutional nor is a statute 
void which, while reducing the time allowed, still 
allows a reasonable time within which to give a no¬ 
tice as a condition precedent to the enforcement of 
contract rights.®^ It has been held, however, that 
a statute which declares deeds previously executed 
and not recorded to be void as against subsequent 
bona fide purchasers is itself void as impairing the 
obligation of such deeds;®® but, on the other hand, 
a similar statute allowing a reasonable time after 
its passage for the recordation of deeds previously 
executed has been sustained as a species of statute 
of limitations.®® 

§ 357, - Changing Nature of Estate 

A statute which attempts to impair the obligation 
of a contract by which property or an estate therein Is 
acquired is void- 

A statute is void which attempts to impair the ob¬ 
ligation of a contract by which property or an cs- 
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tatc therein is acquired.®'^ Otherwise, however, 
impairment of the obligation of a contract results 
from a statute changing the nature or extent of the 
owner’s estate in property.®® 

§ 358. - Interest 

A contract containing a promise for the payment of 
Interest Is within the protection of the Constitution, and 
any statute which attempts to remit or change a rate 
of interest is void. Usury statutes, however, are directed 
at contracts which are Illegal and contrary to public 
policy, and hence are not void for Impairment of obli¬ 
gations. 

Where a contract contains an express promise for 
the payment of interest, or such an agreement is 
properly to be implied on the principle that the law 
then in force as to interest is incorporated into the 
contract, the obligation as to interest is within the 
protection of the Constitution,®® and any subsequent 
statute is void which attempts to remit such inter¬ 
est,'^® or, directly or indirectly, to prevent collec¬ 
tion thereof,or to change the rate at which it 
shall be computed.'^^ Where, however, the state has 
reserved the power of intrusting the allowance of 
interest to the discretion of juries, this reservation 
enters into all contract.s;'^® and consequently a stat¬ 
ute of such state which allows an abatement of in- 


N.Y.—Carder KeaUy Corp. v. State, 
23 N.Y.S.2d 305, 2r)0 App.Div. 450, 
afllrmed 35 N.R2d 1.04, 285 N.Y. 
803, motion denied 35 N.E.2d Oil, 
28G N.Y. 604. 

In re Lott, 49 N.Y.S.2d 134. 

12 C.J. p 1058 note 6. 

62. Fla.—Mahood v. Be.ssemer Prop¬ 
erties, 18 So.2d 775, 154 I^a. 710, 
163 A.L.R. 1199. 

Ga.—Corpus Juris quoted in Candler 
V. Mobley, 139 S.E. 732, 733, 37 Ga. 
App. 259. 

Mont.—Corpus Juris cited in Hender¬ 
son V. City of Mis.soula, 79 P.2d 547, 
649, 106 Mont. 696. 

12 C.J. p 1068 note 7. 

Police regfulation 

(1) Statute requiring- common car¬ 
rier of freight by motor truck to 
obtain certificate of public conveni¬ 
ence and necessity before operating 
was not unconstitutional because im¬ 
pairing obligation oaf contract of car¬ 
rier operating before enactment of 
statute, since such carrier had no 
vested contract right so to use high¬ 
ways whose utilization for such pur¬ 
pose springs from sovereignty. 

Me-—In re Stanley, 174 A. 93, 133 

Me. 91, affirmed Stanley v. Public 
Utilities Commission of Maine, 65 
S.Ct 628, 296 U.S. 76, 79 L.Bd. 1313. 

(2) Traffic regulation held not in¬ 
valid as an impairment of property 
owners' rights of easement. 


N.Y.—Jones Beach Boulevard Estate.^ 
V. Mo.ses, 197 N.K. 313, 268 N.Y. 362, 
100 A.L.R. 487. 

63. Fla.—Corpus Juris Seouudum 
cited In Mahood v. Bessemer Prop¬ 
erties. 18 So.2d 775, 780, 154 Fla. 
710, 163 A.L.R. 1190. 

Ga.—Corpus Juris quoted in Cand¬ 
ler V. Mobley, 139 S.E. 732, 73.3, 37 
Ga.App. 2.59. 

Kan.—Henley v. Myers, 93 P. IBS, 
173, 76 Kan. 723, 736, 17 L.R.A., 
N.S., 779. 

64. Ga.—Corpus Juris quoted in 

Candler v. Mobley, 130 S.E. 732, 733, 
37 Ga.App. 259. 

Minn.—State v. Krahmer, 117 N.W. 
780, 105 Minn. 422, 21 L.R.A.,N.S., 
167. 

65. N.Y.—^Varick v. Briggs, 22 Wend. 
543. 

66. U.S.—^Vance v. Vance, La., 2 S. 
Ct. 864, 108 U.S. 614, 27 L.Ed. 808. 

12 C.J. p 1054 note 60. 

67. Idaho.—Nampa, etc., Irr. Dist. 
v. Briggs, 147 P. 75, 27 Idaho 84. 

Ind.—^Wiseman v. Beckwith, 90 Ind. 
185. 

Ohio.—Toledo v. Seiders, 33 Ohio Cir. 
Ct. 613, modified on other grounds 
94 N.E. 1114, 83 Ohio St. 495. 

68. Ind.—^Doe v. Douglass, 8 Blackf. 
10, 44 Am.D. 732. 

12 C-J. p 1058 note IL 
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69. U.S.—Morley v. Lake Shore, etc., 

R. Co., N.Y., 13 S.Ct. 54, 146 U.S. 
1C2. 36 L.Ed. 026. 

Ga.—Cook V. Securities Inv. Go., 192 

S. E. 379. 184 Ga. 544. 

Tex.— Corpus Juris quoted in Frank 
V. State Itank & Trust Co., Com. 
App., 263 S.W. 256. 258. 

12 C.J. p 1058 note 18. 

70. Tex.— Corpus Juris quoted in 
Frank v. State Bank & Tru.st Co., 
Com.App., 263 S.W. 255, 258. 

12 C.J. p 1069 note 1*4. 

71. Okl.—Security Bank & Trust 
Co. of Miami v. Barnett, 36 P.2d 
874, 169 Okl. 208. 

72. Tex.— Corpus Juris quoted in 

Frank v. State Bank & Trust Co., 
Com.App., 263 S.W. 256, 258. 

12 C.J. p 1059 note 15. 

After maturity 

Where note provided that principal 
sum wa.s payable on Oct. 1, 1031, with 
interest from date, change of legal 
rate effective Feb. 9, 1935, did not im¬ 
pair obligation of note as against con¬ 
tention that since eight per cent 
was legal rate when note was execut¬ 
ed, payment of that rate until debt 
was paid was required. 

Ala.—De Moville v. Merchants 
Farmers Bank of Greene County, 
186 So. 704, 237 Ala. 347. 

73. U.S.—Harmanson v. Wilson, C.C. 
Va., H F.Cas.No.6,074, 1 Hughes 
207. 
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terest do^s not impair the obligation of a contract.^^ 
Likewise, a statute which prohibits the payment of 
more than a certain interest, which is less than that 
which securities bear, does not impair the obliga¬ 
tion of contracts, where the subject of the statute is 
within the regulatory power of the stateJ^-^ 

Interest as damages. Interest allowed, not as a 
matter of contract but as damages for the breach of 
a contract, is not within the protection of the con¬ 
stitution, and the rate is accordingly subject to 
change by a statute passed after it begins to run.*^® 

Interest on judgment. The obligation to pay in¬ 
terest on a judgment arises not from any contract 
of the parties but from its allowance by statute,*^^ 
although the obligation includes interest on an 
amount awarded for breach thereof,and the retro¬ 
activity of a statute allowing interest on damages 
for breach of contract does not invalidate the 
statute as a violation of constitutional guaranties.'^^ 
Accordingly, a statute changing the rate of interest 
may be made to apply to judgments previously ob¬ 
tained and to regulate the rate of interest on them 
from the time the statute takes effect but there 
is also some authority to the contrary.^® 

Interest on redemption. The rate of interest 
which a party redeeming land from a foreclosure 
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sale is required to pay on the purchase money as 
a condition of redemption may be reduced by a stat¬ 
ute passed after the execution of the mortgage.*^ 
However, it has been held in some cases^^ and in¬ 
timated in others that the rate prescribed by the 
statute in force at the time of the execution of the 
mortgage may not be increased by a subsequent 
statute without impairing the obligation of the con¬ 
tract,S3 and also that the rate may not be reduced 
below that which the contract evidenced by the 
mortgage entitled the mortgagee to demand.^^ 

Usury acts. Since constitutional provisions 
which prohibit states from impairing the obligation 
of contracts are applicable only to contracts law¬ 
fully made, usury statutes, intended to protect the 
necessitous from the oppression of unscrupulous 
persons, are directed at contracts which are illegal 
and contrary to public policy, and hence are not 
void for impairment of obligation.35 In this regard, 
usury statutes do not affect the obligation of con¬ 
tracts, but pertain to the remedy only, by giving the 
debtor the privilege of avoiding his contract when 
usurious.35 Under a constitutional provision con¬ 
strued to repeal a borrowers right to recover usuri¬ 
ous interest, the obligation of contract is not im¬ 
paired since the defense of usury is in the nature of 
a statutory penalty.37 It has been held that parties 


74. U.S.—Harmanson v. Wilson, su¬ 
pra. 

74.5 U.S.—^Paul V. Craemer, D.C.CaL, 
24 F.Supp. 353. 

Gal.—State Bon<ied Audit Bureau v. 
Pomona Mut Building & Loan 
Ass'n, 98 P.2d 829, 37 Cal.App.2a 
Supp. 7S5. 

75. N.J.—Jersey City v. O'Callag¬ 
han, 41 N.J.Law 349. 

N.T.—Brighton Operating Corp. v. 
Morrison, 52 N.T.S.2d 25, 268 App. 
Div. 1009, appeal denied 52 N.T.S. 
2d 956, 268 App.Div. 1059, appeal 
dismissed 62 N.E.2d 240, 294 N.Y. 
807. 

12 C.J. p 1459 note 18. 

76. U.S.—Morley v. Lake Shore, etc., 
B. Co., N.Y., 13 S.Ct 64, 146 U.S. 
162, 36 L.Ed, 925. 

12 C.J. p 1069 note 19. 

Ohligation does not har interest 
It is not part of obligation of con¬ 
tract that no interest should be al¬ 
lowed on unliquidated demands. 

N.Y.—J. B. Preston Co. v. Funkhous- 
er, 184 N.B, 737, 261 N.Y. 140, 87 
A.L.R. 469, reargument denied 185 
N.E. 772, 261 N.Y. 039, affirmed 
Funkhouser v. J. B. Preston Co., 54 
S.Ct. 134, 200 U.S. 163. 78 L.Ed. 
243. 

77. N.Y.—J. B. Preston Co. v. Funk¬ 
houser, 184 N.E. 737, 261 N.Y. 140, 
87 A.L.R. 459, reargument denied 


185 N.E. 772, 261 N.Y. 639, affirmed 
Funkhouser v. J. B. Preston Co., 
54 S.Ct. 134, 290 U.S. 163, 78 L. 
Ed. 243. 

78. U.S.—^Funkhouser v. J. B. Pres¬ 
ton Co., 184 N.E. 737, 261 N.Y. 140, 
87 A,L.!R. 459, reargument denied 
185 N.E. 772, 261 N.Y. 639, affirmed 
Funkhouser v. J. B. Preston Co., 
64 S.Ct 134, 290 U.S. 163, 78 L.Ed. 
243. 

79. U.S.—Morley v. Lake Shore, etc., 
R. Co., N.Y., 13 S.Ct 54, 146 U.S. 
162, 36 L.Ed. 925. 

Glades County v. Kurtz, C.C.A. 
Fla., 101 F.2d 759. 

N.D.—Swanson v. Flynn, 31 N.W.2d 
320, 75 N.D. 697. 

12 C.J. p 1059 note 19. 

80. Colo.—Butler v. Rockwell, 29 P. 
458, 17 Colo. 290, 17 L.R.A. 611. 

81. U.S.—Connecticut Mut. L. Ins. 
Co. V. Cushman, Ill., 2 S.Ct 236, 
108 U.S. 51, 27 L.Ed. 648. 

12 C.J. p 1059 note 21. 

82. Minn.—Hillebert v. Porter, 11 
N.W. 84, 28 Minn. 496. 

83. U.S.—Connecticut Mut L. Ins. 
Co. V. Cushman, Ill., 2 S.Ct. 23-6, 
108 U.S. 61, 64, 27 L.Ed. 648. 

12 C.J. p 1059 note 23. 

84. Ind.—Robertson v. Van Cleave, 
26 N.B. 899, 29 N.E. 781, 129 Ind. 
217, 229, 15 L.R.A. 68. 

12 C.J. P 1059 note 24. 
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85. Ala.—Alabama Brokerage Co. v. 
Boston, 93 So. 289. 18 Ala.App. 495, 
certiorari denied Ex parte Alabama 
Brokerage Co., 94 So. 87, 208 Ala. 
242. 

Ark.—Public Loan Corp. of Fay¬ 
etteville V. Peterson, 271 S.W.2d 
363. 

Colo.—Warner v. People, 208 P. 459, 
71 Colo. 559. 

N.J.—Richmond v. Conservative 

Credit System of New Jersey, 157 
A. 446, 10 N.J.Misc. 14, reversed 
on other grounds 164 A. 563, 110 
N.J.Law 78. 

Ohio.—Dunn v. State, 172 N.E. 148, 
122 Ohio St. 431, appeal dismissed 

51 S.Ct 84, 282 U.S. 801, 75 L.Ed. 
721. 

S.C.—Hardin v. Trlmmier, 3 S.E. 46, 
27 S.C. 110. 

W.Va.—Cash Service Co. v. Ward, 
192 S.E. 344, 118 W.Va 703. 

12 C.J. p 1052 note 29 [a]—-66 C.J. 
p 163 note 28. 

86. U.S.—Petterson v. Berry, Alas¬ 
ka, 125 P. 902, 60 C.C.A, 610. 

Foundation of avoidance 
Right to avoid payment of interest 
on ground of usury is not founded on 
obligation of contract 
Fla.—Coe V. Muller, 77 So. 88. T4 Pla. 
309. 

87. Cal.—^Fenton v. Markwell & Co., 

52 P.2d 297, 11 Cal.App.2d, Supp., 
755. 
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to contracts executed when there were no usury stat¬ 
utes have accrued rights which cannot be impaired 
or taken away by the subsequent enactment of usury 
statutes. 

§ 359 , -Time, Place, and Method of Per¬ 

formance in General 

Statutes which alter the time of performance of a 
contract are void, although enactments which vary the 
place or method of performance are void only if onerous 
or detrimental to the interests of the parties. 

Statutes are void which alter the time for pay¬ 
ment of an existing obligation,or which hastcn^^ 
or extend^® the time for the performance of mate¬ 
rial conditions or stipulations therein, or relieve one 
party from the performance of a duty imposed by 
law as a condition precedent to the liability of an- 
other.9i A change in the place of performance is 
vital when the obligation is thus made more oner- 
ous^^ or the value of its fulfillment is lessened 
otherwise it is permissible.Q'^ 

§ 350. - Amount and Medium of Payment 

Statutes which alter the amount or medium of pay¬ 
ment agreed to In a preexisting contract are void. 

A state may not authorize the discharge of an 


existing contract by the payment of a less amount 
than is due,95 but an act providing that an agree¬ 
ment by a creditor to accept a part of a debt already 
in existence in discharge of the whole shall be valid 
does not impair the obligation of contracts.95 In 
foreclosure the establishment by the court of a 
minimum price at which lands may be offered for 
sale does not impair the obligation of a contract.97 

Neither the legislature nor the courts may pro¬ 
vide for payment in a different medium from that 
which the parties to an antecedent contract have 
expressly designated, since such action would con¬ 
stitute an impairment of obligation.98 In the ab¬ 
sence of an express agreement between the parties 
as to the medium of payment, the general rule is 
that a stipulation for payment in whatever may be 
legal tender at the time and place of payment will 
be implied, as stated in the C.J.S. title Payment § 
13. A statute, therefore, passed before the date of 
payment and changing the law as to what consti¬ 
tutes legal tender is not void as to contracts previ¬ 
ously made,99 but a statute which provides for the 
discharge of antecedent contracts by payment in a 
medium not expressly contracted for and not legal 
tender at the time and place of payment is void.^ 
Statutes declaring that contracts theretofore made 


87.5 Fla.—Taffce v. International 
Co., 80 So,2d 910. 

88. Cal.—Shouse v. Quinley, 45 P.2d 
701, 3 Cal.2d 357. 

Me.—Corpus J’uris cited in Pitts¬ 
field Nat. Bank v. Dyer, 134 A. 
689, 690, 126 Me. 466. 

S.C.—Federal Land Bank of Colum¬ 
bia V. Garrison, 193 S.B. 308, 186 
S.C. 256, certiorari denied Jefferies 
V. Federal Land Bank of Colum¬ 
bia. 68 S.Ct. 28, 302 U.S. 708. 82 
L.Ed. 647. 

12 C.J. p 1059 note 26. 

Ckangre in. installments 
An amendment changing the num¬ 
ber and amounts of the Installments 
due under a contract without the 
consent of the owner Is Invalid, and 
it is no defense that the change is 
advantageous to the owner. 

Or.—Colby v. City of Medford, 167 
P. 487, 85 Or. 485. 

89. Conn.—O’Connor t. Hartford 
Accident & Indemnity Co., 116 A. 
484, 97 Conn. 8. 

90. Conn.—O’Connor v. Hartford Ac¬ 
cident & Indemnity Co., supra- 

I^^o. —Corpus Juris cited in Hubbard 
V. Hubbard, App., 264 S.W. 422, 425. 
N.J.—^Klorman v. Westcliff Co., 170 
A. 261, 12 N.J.Misc. 266. 

12 C.J. p 1069 note 26. 

91. Va.—Farmers’ Bank v. Gunnell, 
26 Gratt. 131, 67 Va. 131. 

12 C.J. P 1069 note 27. 


92. Mass.—King v. Dedham Bank, 
16 Mass. 447, 8 Am.D. 112. 

93. U.S.—-Williams v. Bruffy, Va., 96 
U.S. 176, 24 L.]3d. 716. 

Mutual L. Ins. Co. v. Richard¬ 
son, C.C.Pa., 77 F. 396. 

Va.—Old Dominion Bank v. McVeigh, 
20 Gratt. 467, 61 Va. 457. 

12 C.J. p 1060 note 29. 

94. Pa.—Houston v. Jefferson Col¬ 
lege, 63 Pa. 428. 

95. U.S.—Golden v. Prince, Pa., 10 
P.Cas.No.5,609, 3 Wash.C.C. 313. 

N.Y.—In re Nunno’s Estate, 293 N.T. 

S. 827, 161 Misc. 707. 

]Limitatlou of amount of deficienoy 
Judgment void 

(1) Statute, limiting amount of 
deficiency Judgment after sale of 
realty under trust deed to difference 
between entire indebtedness to bene¬ 
ficiary and fair market value of prop¬ 
erty at time of sale, was held un¬ 
constitutional. 

Cal.—Bennett v. Superior Court of 
Los Angeles County, 42 P.2d 80, 
6 Cal.App.2d 13. 

(2) Statute limiting deficiency 
Judgrment to difference between 
amount of Judgment and reasonable 
market value of land at time of 
foreclosure sale was unconstitution¬ 
al. 

Tex.—Langever v. Miller, 76 S.W.2d 
1025, 124 Tex. 80, 96 A.L.R. 836. 

Billups V. Central Life Assur. 
Soc., Civ.App., 88 S.W.2d 735. 
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(3) An act providing for appraisal 
of mortgaged property after fore¬ 
closure sale, and providing that d(‘fl- 
clency Judgment shall be measured 
by difference between true value of 
property as of time of sale and judg¬ 
ment indebtedness, which act Is not 
limited in duration to emergency, 
“impairs obligation of contraot.” 

S.C.—Federal Land Bank of Columbia 

V. Garrison, 193 S.E. 308, 185 S.C. 
265, certiorari denied Jefferies v. 
Federal Land Bank of Columbia, 
68 S.Ct. 28, 302 U.S. 708, 82 L.Ed. 
647. 

96. N.C.—Koonce v. Russell, 9 S.B. 
316, 103 N.C. 179. 

97. Ark.-—Wilson v. Fouke, 67 S.W. 
2d 1030, 188 Ark. 811. 

Ill.—Levy V. Broadway-Carmen Bldg. 
Corporation, 8 N.E.2d 671, 366 Ill. 
279. 

98. Mo.—In re Opinion of the Jus¬ 
tices, 49 Mo. 216. 

Pa.—Beaver County Building & Loan 
Ass'n V. Winowich, 187 A. 481, 
921, 323 Pa. 483. 

Tex.—Stone v. Watt, Civ.App., 81 S. 

W. 2d 662, error refused. 

99. U.S.—Knox v. Lee, Tex., 12 
Wall. 467, 20 L.Ed, 287. 

12 C.J. p 1060 note 36. 

1, U.S.—Dundas v. Bowler, C.C.S.D., 
8 F.Cas.No.4,141, 3 McLean 397. 
Ark.—Peay v. Ramsey, 21 Ark. 91. 

12 C.J. p 1060 note 37. 
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are presumed to be payable in a specified medium 
different from that which is legal tender at the time 
and place of performance have been sustained as 
merely establishing a rule of evidence.^ 

§ 361. — Validating Invalid Agreement 

Statutes which give binding force to voluntary agree¬ 
ments void or unenforceabie when made, such as acts 
validating usurious loans and those perfecting defective 
conveyances, are not unconstitutional as impairing the 
obligation of contracts. 

A statute may not be declared unconstitutional on 
the ground that it gives binding force to a volun¬ 
tary agreement void^ or unenforceable^ when made. 
Acts validating usurious loans® and those perfecting 
defective conveyances® may be mentioned as exam¬ 
ples of this class of legislation. However, statutes 
authorizing a certain type of contract do not val¬ 
idate contracts devoid of mutuality.*^ 

§ 362. -Enforcing a Moral Duty; Better¬ 

ment Laws, Etc. 

Statutes which come to the aid of an equitabie prin¬ 


ciple, enforcing a moral duty for the assertion of which 
there is no legal provision, are, generally speaking, not 
unconstitutional as impairing the obligation of contracts. 

Statutes are constitutional which come to the aid 
of an equitable principle, enforcing a moral duty for 
the assertion of which there is no legal provision, 
as, for instance, statutes providing for the reim¬ 
bursement of taxes in certain cases,^ or betterment 
laws, allowing for the value of improvements made 
in good faith by certain occupants of land;® but 
some courts hold the latter class of statutes uncon¬ 
stitutional.^® 

§ 363. -Miscellaneous 

Examine Pocket Parts for later cases. 

§ 364. Who May Complain of Impairment 

The question of who may complain of the im¬ 
pairment of a contract is discussed heretofore in 
§ 85. 

Examine Pocket Parts for later cases. 


2. Contracts of Private Corporations 


§ 365. With Members and Stockholders 

Contracts between a corporation and its stockholders 
are within the protection of the constitution. The con¬ 
tract rights are fixed by the charter and the constitu- 
tional and statutory provisions in effect at the time of 
the acquisition of the stock, and one acquiring stock Is 
considered to have consented in advance to such changes 
in the charter or In his contract as the laws in effect 


Distinct from the contract on the stockholder’s 
part to pay for his stock, there is a contract relating 
to the nature of the corporate venture which is 
said to exist between the stockholders themselves, 
or between the corporation and its stockholders or 
members,!® which is within the constitutional pro¬ 
hibition against the impairment of the obligation of 


at that time permit. 

2. Miss.—Cowan v. McCutclieon, 43 
Miss. 207. 

X.C.—Woodfln V. Sluder, 61 KC. 200. 

3. U.S.—Satterlee v. Matthewson, 
Pa., 2 Pet. 380, 7 L.Ed. 468. 

12 C.J. p 1060 note 39. 

Curative acts as retrospective and 
ex post facto laws see infra S 433. 

4. Ind.—Stein v. India,napolis Bldpr., 
etc.. Assoc., 18 Ind. 237, 81 Am.D. 
353. 

12 C.J. P 1060 note 40. 

5. xJ,s.—Ewell V. Daggs, Tex., 2 S. 
Ct 408, 108 U.S. 143, 27 L.Ed. 682. 

—Deposit Guaranty Bank & 
Trust Co. V, Williams, 9 So.2d 638, 
193 Hiss. 432. 

12 C.J. P 1060 note 41. 

6. Ky.—Thornton r. McGrath, 1 
Duv. 349. 

12 C.J. p lOeO note 42. 

7. Tex.—Texas Farm Bureau Cotton 
’ass'u V. Stovall, Civ.App., 248 S. 

W. 1109, reversed on other grounds 
253 S.W. 1101, 113 Tex. 273. 

8. Kan.—Claypoole v. King, 21 Kan. 
602. 


Minn.—Coles v. Washington County, 
27 N.W. 497, 35 Minn. 124. 

9. Mass.—^Bacon v. Callender, 6 
Mass. 303. 

12 C.J. p 1060 note 44. 

10. Tenn.—^Nelson v. Allen, 1 Yerg. 
360. 

11. Cal.—Patek v. California Cotton 
Mills, 40 P.2d 927, 4 Cal.App.2d 
12 . 

Del.—Morris v. American Public 
Utilities Co., 122 A. 696, 14 DeLCh. 
136. 

NT.Y.—^Breslav v. New York & Queens 
Electric Light & Power Co., 291 
N.Y.S. 932, 249 App.Div. 181, af¬ 
firmed 7 N.E.2d 708, 273 N.Y. 693. 

12 C.J. P 1061 note 48. 

12. Cal.—Patek v. California Cotton 
Mills, 40 P.2d 927, 4 Cal.App.2d 12. 

Mass.—^In re Opinion of the Justices, 
181 N.E. 836, 278 Mass. 613. 

iq-.j.—Grupe V. Rudisill, 136 A. 911, 
101 N.J.Eq. 145. 

N.Y.—^Royal China, Inc. v. Regal 
China Corp., 110 N.Y.S.2d 718, 279 
App.Div. 615, appeal denied 112 N. 
Y.S.2d 491, 279 App.Div. 986, re¬ 
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versed on other grounds 107 N.E.2d 
461, 304 N.Y. 309, and modified on 
other grounds 116 N.Y.S.2d 926, 280 
App.Div. 921. 

Hughes V. Pinelawn Cemetery, 
177 N.Y.S. 175. 

Ohio.—Allen v. Scott, 135 N.E. 683, 
104 Ohio St. 436. 

Okl.—Baker v. Tulsa Building & 
Loan Ass’u, 66 P.2d 46, 179 Okl. 
432. 

Or.—Corpus Juris cited in Schramm 
V. Done, 293 P. 931, 934, 135 Or. 
16. 

Tex.—^Eastland Building & Loan 
Ass’n V. Williamson, Civ.App., 78 
S.W.2d 703. 

12 C.J. p 1061 note 49. 

“Obligation of contract” 

The duty of a corporation and a 
subscriber for shares of stock there¬ 
in each to perform their mutual ob¬ 
ligations of subscription contract is 
an “obligation of contract” within 
constitution relating to impairing ob¬ 
ligation of contract. 

Or.—^Haberlach v. Tillamook County 
Bank, 293 P. 927, 134 Or. 279, 72 
A.L.R. 1246. 
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contracts. Contracts made by corporations with 
stockholders in the form of loans,or with respect 
to the rights of stockholders on withdrawal,or 
their rights to redeem stock,are under the protec¬ 
tion of the constitution, and may not be impaired by 
a change in the charter without the consent of the 
stockholders affected. 

Generally speaking, the contract rights of stock¬ 
holders are fixed by the charter and the constitution¬ 
al and statutory provisions in effect at the time 
of the acquisition of stock by them,i^ and one ac¬ 
quiring stock is considered to have consented 
in advance to such changes in the charter or in his 


contract as the laws in effect at that time permit, 
including the right reserved in the state to alter and 
amend state laws relating to corporations.^^ Fur¬ 
thermore, where such right is reserved, an amend¬ 
ment of the charter by legislative act or by the pre¬ 
scribed majority of the stockholders pursuant there¬ 
to docs not necessarily constitute a forbidden im¬ 
pairment of the contracts of preexisting stockhold- 
crs.'i^ This power reserved to amend corporate 
charters is not unlimited, however, and its exercise 
is subject to the impairment provision as well as to 
other provisions of the federal and state constitu- 
tions.^t^ Moreover, as may be suspected, there is 


Sn)3seg,iie]it statute void 
Where a contract is entered Into 
between a stockholder and his cor¬ 
poration under a statute and alleged 
to have been violated while the act 
was in force, a subsequent statute 
attempting to remedy the provisions 
of the contract is void as to such 
provisions. 

Okl.—Baker v. Tulsa Building & Loan 
Aas'n, 66 P.2d 46, 179 Okl. 432. 
Bight to dividends 
Right of holders of cumulative pre¬ 
ferred stock to receive dividends 
out of appropriate fund constitutes a 
vested property right which may not 
be destroyed by legislative impair¬ 
ment of contract out of which they 
arose. 

N.C.—Patterson v. Durham Hosiery 
Mills, 200 .S.B. 906, 214 N.C. 806. 

13. Ga,—Interstate Bldg., etc., Assoc. 
V. Wooten, 38 S.E. 738, 113 Ga. 247. 

14. U.S.—Treigle v. Acme Home¬ 

stead Ass’n, La., 56 S.Ct. 408, 2D7 
IT.S. 189. 80 675. 101 A.L.R. 

1284, rehearing denied 56 S.Ct. 687, 
297 U.S. 728, 80 L.Ed. 1010, Treiglo 
V. Thrift Homestead Ass’n, 56 S.Ct. 
687, 297 U.S. 728, 80 L.Bd. 1010, 
Treigle Sash Factory v. Conserva¬ 
tive Homestead Ass'n, 56 S.Ct. 587, 
297 U.S. 728, 80 L.Ed. 1010, Treigle 
Sash Factory v. Union Homestead 
Ass’n, 66 S.Ct. 688, 297 U.S. 728, 80 
L.Ed, 1010, and Mitchell v. Con- 
.Mcrvative Homestead Ass'n, 66 S. 
Ot. 688, 297 U.S. 728, 80 L.Ed. XOXO. 

12 C.J. p 1061 note 61. 

Ho Impairment of obligation to pre¬ 
fer withdrawers 

Building and homestead associa¬ 
tion’s sale of repossessed property to 
nonwithdrawing member and accept¬ 
ance of fully paid unpledged stock 
in payment therefor as authorized 
by statute does not impair obligation 
of contract of the association to pay 
the withdrawing members by prefer¬ 
ence, even if transaction be construed 
as payment by association for stock 
of nonwithdrawing member, repos¬ 
sessed realty not constituting "re¬ 
ceipts” within statute which moans 
"cash receipts.” 


La.—Harding Realty Co. v. Blanch¬ 
ard, 154 So. 47, 179 La. 430. 

15. Mich.—Sutton v. Globe Knitting 
Works, 267 N.W. 815, 276 Mich. 
200, 105 A.L.R. 1447. 

16. K.T.—Richards v. Schwab, 167 
N.T.S. 535, 101 Misc. 128. 

Or.—Schramm v. Done, 293 P. 931, 

135 Or. 16. 

17. Ky.—Haggard v. Lexington Util¬ 
ities Co., 84 S.W.2d 84, 260 Ky. 261. 

Wis.—Milwaukee Sanitarium v. Swift, 
300 N.W. 760, 238 Wis. 628, 138 A. 
L.R. 621—John.son v. Bradley Knit¬ 
ting Co., 280 N.W. 688. 

la Cal.—^DeMello v. Dairyman's Co¬ 
op. Creamery, 167 P.2d 226, 73 Cal. 
App.2d 746—^Heller Inv. Co. v. 
Southern Title & Trust Co., 61 P.2d 
807, 17 Cal.App.2d 202. 

N. J.—Rocker v. Cardinal Building & 
Loan Ass’n of Newark, 179 A. 667, 
13 N.J.Misc. 397, affirmed Rocker 
V. Cardinal Building & Loan Ass’n 
of City of Newark, 194 A. 866, 119 
N.J.Law 134. | 

Ohio.—Opdyke v. Security Sav. & I 
Loan Co., App., 99 N.E.2d 84, affirm¬ 
ed 106 N.E.2d 9, 167 Ohio St. 121. 

19. U.S.—^Hottensteln v. York Ice 
Machinery Corporation, C.C.A.DeL, 

136 F.2d 944—Clarke v. Gold Dust 
Corp., C.aA.N.J., 106 F.2d 698, cer- 

^tiorari denied 60 S.Ct 614, 309 U.S. 
671, 84 L.Ed. 1017—Wood v. Salt 
River Valley Water Users’ Ass’n, 
C.C.A.Ari 2 ., 39 P.2d 9, certiorari de¬ 
nied 61 S.Ct 76, 282 U.S. 870, 76 
L.Ed, 768. 

Goldman v. Postal Telegraph, D. 
C.Dcl., 52 F.Supp. 763. 

Del.—Davis v. Louisville Gas & Elec¬ 
tric Co., 142 A. 664, 16 Del.Ch. 157. 
Ky.—Haggard v. Lexington Utilities 
Co., 84 S.W.2d 84, 260 ICy. 261. 

N.J.—Grausman v. Porto Rlcan- 
American Tobacco Co., 121 A. 895, 
96 N.J.Eq. 105, affirmed 122 A. 815, 
95 N.J.Eq. 223. 

Ohio.—Daus v. Otis Steel Co., 11 Ohio 
Supp. 94. 

S.C.—^Witt V. Peoples’ Bank of South 
Carolina, 164 S.E. 306, 166 S.C. 1, 
83 A.L.R. 1068. 


Tex.—Shaw v. Lone Star Building 
and Loan Ass’n, 71 S.W.2d 363, 123 
Tex. 373. 

Wi.s.—Milwaukee Sanitarium v. 

Swift, 300 N.W. 760, 238 Wis. 628, 
138 A.L.R. 521—Johnson v. Brad¬ 
ley Knitting Co., 280 N.W. 688. 

Statute fixing maximum member- 
ship fee to be charged by building 
and loan association does not impair 
obligation of contract executed be¬ 
fore enactment of statute and pro¬ 
viding for higher membership fee in 
association incorporated after enact¬ 
ment of statute reserving power in 
state to alter charters of corpora¬ 
tions. 

Tex.—Shaw v. Lone Star Building 
& Loan Ass’n, 71 S.W.2d 863, 133 
Tex. 373. 

Where the artloles of Incorporation 
expressly authorise their amendment 
and the acceptance of future applica¬ 
ble legislation, amendments pursuant 
to statutory authority increasing the 
bonded indebtedness of the corpora¬ 
tion beyond that authorized by the 
articles and authorizing the assess¬ 
ment of stockholders’ lands to pay 
bonds are not invalid as impairing 
the obligations of minority stock- 
lioldcrs' contracts. 

U.S.—^Wood V. Salt River Valley Wa¬ 
ter Users’ Ass’n, C.C.A.Ariz., 39 
F.2d 9, certiorari denied 51 S.Ct. 
76, 282 U.S. 870, 75 L.Ed. 768. 

20. N.J.—Buckley v. Cuban Ameri¬ 
can Sugar Co., 19 A.2d 828, 129 N.J. 
Bq. 322. 

N.Y.—Breslav v. Now York & Queens 
Electric Light «& Power Co., 291 
N.Y.S. 932, 249 App.Div. 181, af¬ 
firmed 7 N.E.2d 708, 273 N.Y. 693. 

Reduction in capital 

Notwithstanding the legislature’s 
reserve power to alter and to repeal 
corporate charters, a statute authoriz¬ 
ing a reduction in corporate capital 
and the proceedings under it may 
not impair any corporate obligation. 
N.Y.—Jay Ronald Co. v. Marshall 
Mortg. Corp., 40 N.Y.S.2d 391, 265 
App.Div. G22, reversed on other 
grounds 52 N.E.2d 108, 291 N.Y. 227. 
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a considerable lack of harmony in the decisions as 
to its limits.21 

According to some authorities, the reserved power 
includes the power to pass laws which regulate the 
internal management of the corporation, or affect 
the rights of the stockholders as among themselves, 
and such statutes have been sustained,^^ even 
though they add to the burden of the stockholder by 
increasing his liability,or diminish the value of 
his stock,or change the name, offices, or propor¬ 
tion in management and control of the corpora- 
tion.25 According to other authorities, however, the 
reservation of power is solely for the protection of 
the public and not to apply to matters which con¬ 
cern merely the stockholders and their rights as 
against each other.^^ The general extent of this 
reserved power is considered supra § 320 and its 
particular application to the alteration of the lia¬ 
bility of stockholders is dealt with infra § 368. 

Acquiescence or laches. The right of a stock¬ 
holder to object to an amendment of the charter of 
a corporation may be lost by his acquiescence or 
failure to raise such objection at the proper time.27 

Police power; eminent domain. In so far as con¬ 
tracts between corporations and their stockholders 


CONSTITUTIONAL LAW § 365 

are impaired by a valid exercise by the state of its 
police powers, the impairment is not violative of the 
constitutional prohibition.^ 8 

The terms of a contract between a company and 
its stockholders as to the ownership of stock are 
subject to the exercise of the power of eminent do¬ 
main and such parties cannot by their contract-pre¬ 
vent the exercise of this power of the state in con¬ 
travention of the terms of the contract.29 Thus, in 
the exercise of its power of eminent domain, the 
legislature, at the instance of the holders of a ma¬ 
jority of the stock, and for the promotion of a public 
purpose, may authorize the condemnation of the 
shares of the minority stockholders of the compa¬ 
ny. 80 

Consolidation. In the absence of a reserved pow¬ 
er to alter or amend corporate charters, the legis¬ 
lature may authorize the consolidation of private 
corporations,81 but is without power to transfer the 
interests of dissenting stockholders to the consoli¬ 
dated corporation and they may withdraw from the 
enterprise and force compensation for their stock.82 
Under such reserved power, however, an act au¬ 
thorizing a consolidation of an existing corporation 
with another on a vote of a prescribed majority of 


21. Utah.—Garey v. St. Joe Min. 
Co., 91 P. 369, 32 Utah 497, 12 L. 
R.A.,N,S„ 554. 

12 C-J. p 1061 note 53 [a]. 

22. Del.—^Davls v. Louisville Gas & 
Electric Co„ 142 A. 654, 16 Del. 
Ch. 157. 

12 C.J. p 1061 note 54. 

23. N.T.—In re Gibson, 21 N.T. 9, 
affirmed 1 Black, 587, 17 L.Ed. 163. 

Hinckley v. Schwarzschild, etc., 
Co., 95 N.T.S. 357, 107 App.Div. 
470, appeal dismissed 86 N.E. 1125, 
193 N.T. 599. 

McNulty V. W. & J. Sloane, 54 
N.T.S.2d 253, 184 Misc. 835. 

12 C.J. p 1061 note 55. 

24. Ark.—^Wasson v. Planters’ Bank 
& Trust Co., 65 S.W.2d 528, 88 Ark. 
343, 90 A.L,R. 141. 

Ill.—Kreicker v. Naylor Pipe Co., 29 
N.E.2d 502, 374 Ill. 364, affirmed 
61 S.Ct. 735, 312 U.S. 659, 85 L.Ed. 
1107. 

12 C.J. p 1061 note 56. 

Daugrer of lesserLing* value of other 
stock 

Act, under the state’s reserved 
power, authorizing” the conversion of 
bank stock into nonassessable single 
liability preferred or common stock 
does not violate obligation of con¬ 
tract because it may lessen value of 
shares of common stockholders with¬ 
out their consent by issuance of pre¬ 
ferred stock, where issuance of pre¬ 
ferred stock would not work confis¬ 
cation of stockholders’ property. 

16A C.J.S.—3 


Ark.—^Wasson v. Planters’ Bank & 
Trust Co., 65 S.W.2d 528, 88 Ark. 
343, 90 A.L.II. 141. 

25. N.T.—Hinckley v. Schwarzs¬ 
child, etc., Co., 95 N.T.S. 357, 107 
App.Div, 470, appeal dismissed 86 
N.E. 1125, 193 N.T. 599. 

12 C.J, p 1061 note 57. 

26. N.J,—In re Newark Library 
Ass’n, 43 A. 435, 64 N.J.Law 217. 

12 C.J. p 1061 note 58. 

27. Ky.—^BiTan v. Board of Educa¬ 
tion, 13 S.W. 276, 90 Ky. 322, 12 
Ky.L. 12. 

12 C.J. p 1061 note 52. 

28. Fla,—Therell v. Smith, 168 So. 
389, 124 Fla. 197, followed in 168 
So. 394, 124 Fla. 211. 

Mass,—^Duane v. Merchants’ Legal 
Stamp Co., 116 N.E. 873, 227 Mass. 
466. 

Abandoned property of stockholder 
Where there was no contractual 
arrangement between corporation 
and its stockholders with respect to 
disposition of stock or dividends in 
event of owner’s failure to claim 
them, there was no impairment of 
such contracts by escheat statute en¬ 
acted subsequent to creation of such 
obligations, but only exercise by state 
of its regulatory power over abandon¬ 
ed property. 

U.S.—Standard Oil Co. v. State of 
New Jersey, by Parsons, N.J., 71 
S.Ct. 822, 341 U.S. 428, 95 L.Ed, 

I 1078. 


Contract made unlawful 
Corporation’s contract with stock¬ 
holder regarding issuance of trading 
stamps, etc., is impliedly subject to 
subsequent legislation prohibiting 
transactions tending to restrain com¬ 
petition, etc. 

Mass.—^Duane v. Merchants* Legal 
Stamp Co., 116 N.E. 873, 227 Mass. 
466. 

29. Mass.—In re Opinion of the 
Justices, 159 N.E. 55, 261 Mass. 
523. 

30. U.S.—Offield V. New York, etc., 
R. Co., Conn., 27 S.Ct. 72, 203 U.S. 
372, 51 L.Ed. 231. 

12 C.J. p 1061 note 53. 

31. U.S.—^Ferguson v. Meredith, Ind., 
1 Wall. 25, 17 L.Ed. 604. 

Pa.—Lauman v. Lebanon Valley R. 

Co., 30 Pa. 42, 72 Am.D. 685. 
Bxtent of loss as criterion 
The extent of loss is a significant 
consideration in determining whether 
or not the exchange of stock in one 
corporation for another upon consoli¬ 
dation does actually violate the con¬ 
stitutional prohibition against im¬ 
pairing contract obligations between 
old corporation and former stockhold¬ 
ers. 

Ky.—Donohue v. Heuser, 239 S.W,2d 
238. 

32. U.S.—Ferguson v, Meredith, Ind., 
1 Wall. 25, 17 L.Ed. 604. 

12 C.J. p 1062 note 63. 
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the stock is valid and binding on the dissenting 
stockholders.33 Xhe effect of consolidation statutes 
as impairing or not impairing the obligations of con¬ 
tracts between one of the consolidating corporations 
and a creditor or other third person is considered 
infra § 371. 

Impairment by private corporation. The impair¬ 
ment prohibition contained in the federal Constitu¬ 
tion is aimed at the legislative power of the state 
and has no application to the doings of private cor- 
porations.s** On the other hand, a contract between 
two corporations cannot legally make terms which 
will be violative of a contract between one of the 
corporations and its stockholders, or which will alter 
the contract relations of different classes of stock¬ 
holders as between such classes.34.5 

§ 366. -Validating Subscription to Stock 

If a charter becomes void by force of the act of In¬ 
corporation, the original subscriptions cannot be revived 
by statute. 

If a charter has become null and void by force of 
the act of incorporation, the original subscriptions 
are also void and cannot be revived by a statute 
purporting to extend or reinstate or validate thcm.35 

§ 367. -Taxation of Corporation 

The imposition of additional taxes on a corporation 
does not Impair the obligation of a stockholder on his 
subscription to the stock of the corporation. 

The imposition of additional taxes on a corpora¬ 
tion does not impair the obligation of a stockholder 
on his subscription to the stock of the corpora¬ 


tion.3® Under a charter provision for the payment 
of taxes in a certain manner or at a certain rate in 
lieu of all other taxes on the shares of stock in the 
hands of the stockholders, no additional taxes on 
such shares may be levied,but, in the absence of 
such express contract, a statute levying new or 
additional taxes on the shares is not void.38 A gen¬ 
eral consideration of the effect of contractual limita¬ 
tions of the state’s power of taxation embodied in 
corporation charters is to be found supra § 335. 

§ 368. - Creating, Enlarging, or Dimin¬ 

ishing Stockholders’ Liability 

a. In general 

b. As to stock issued prior to change of 

liability 

c. As to antecedent debts 

d. As to debts contracted subsequently 

e. Liability of directors 

a. In G-eneral 

A contract of a stockholder as to the measure of his 
liability for the debts of the corporation is subject to 
the laws In force at the time the corporation was char¬ 
tered, and the contract cannot defeat a legitimate exer¬ 
cise of the police power. 

The contract of a stockholder as to the measure 
of his liability for the debts of the corporation is 
subject to, and not impaired by, a constitutional pro¬ 
vision or a statute in force at the time the corpora¬ 
tion was chartcred.39 Furthermore, the contractual 
liability of stockholders with corporations affected 
with a public interest is subject to the possible ex¬ 
ercise of governmental authority in the enactment 


33. Cal.—-Market St. R, Co. v. Hell- 
man, 42 P. 226, 109 Cal. 671. 

Ga.—Barnett v. D. 0. Martin Co., 
11 S.E.2d 210, 191 Ga. 11, 131 A.L.R. 
725. 

Mich.—^Dratz v. Occidental Hotel Co., 
39 N.W.2d 341, 326 Mich. 699. 
N.T.—Beloff V. Consolidated Edison 
Co. of N-. T., 87 N.E.2d 661, 300 N. 
Y. 11. 

Ohio.—Opdyke v. Security Sav. & 
Loan Co., 105 N.E.2d 9, 157 Ohio 
St 121. 

Anderson v. Cleveland-Cliffs Iron 
Co., Com.PL, 87 N.E.2d 384. 

Va.—^Winfree v. Riverside Cotton 
Mills Co., 76 as. 309, 113 Va. 717. 

Proper and fair ohangres 

A corporate consolidation which 
would include the elimination of divi¬ 
dend arrearages on the preferred 
stock did not impair the obligation of 
the preferred stockholders' contracts 
provided the changes were necessary, 
proper, and fair in view of the cor¬ 
porate conditions shown in a particu¬ 
lar case. 


Ky.—Donohue v. Heuscr, 239 S.W.2d 
238. 

34. H.S.—^New Orleans Waterworks 
Co. V. Louisiana Sugar Reflning 
Co., La,, 8 S.Ct 741, 126 U.S. 18, 
31 L.Ed. 607. 

Ill.—Thomson v. Thomson, 127 N.E. 
882, 293 Ill. 584. 

34.5 Va.—Craddock-Tcrry Co, v. 

Powell, 26 S.E.2d 363, 181 Va. 417. 

35. Pa.—Greencastle, etc., Turnp. 
Co. V, Davidson, 39 Pa. 436. 

36. Ky.—Southern Bldg., etc., Assoc. 
V. Norman, 32 S.W. 952, 98 Ky. 
294, 17 Ky.L. 887, 66 Am.S.R. 367, 
31 L.R.A. 41, 

37. U.S.—^Farrington v, Tennessee, 
Tenn., 95 U.S. 679, 24 L.Ed. 658. 

38. U.S.—^Roberts & Schaefer Co. v. 
Emmerson, Ill., 46 S.Ct. 376, 271 U. 
S. 60, 70 L.Ed. 827, 45 A.L.R. 1495. 

12 C.J. p 1062 note 67. 

39. Ga.—Federal Deposit Ins. Corp. 
V. Beasley, 20 S.E.2d 23, 193 Ga. 
727. 

Or.—Schramm v. Done, 293 P. 931, 
135 Or, 16, 


Tex.—Gossett v, Ilanillton, Clv.App., 
133 S.W.2d 297, error dismissed, 
judgment correct. 

Wis.—Cleary v. Brokaw, 272 N.W. 
831, 224 Wis. 408. 

12 CJ, p 1062 note 69, p 1063 note 
76 [a], 

lHaltations fixed by state oonstltu- 

tlOOL 

Whore the constitution not only 
determines what the liability of a 
stockholder for corporate debts shall 
be but limits this liability, it Is not 
within the power of the legislature 
to extend it. 

Neb.-*—Van Pelt v. Gardner, 74 N.W. 
1083, 76 N.W. 874, 54 Neb. 701. 

BiOarging Uability 
The superaddud liability of stock¬ 
holders imposed by statute or con¬ 
stitution la a contract obligation 
within protection of federal constitu¬ 
tion prohibiting states from passing 
laws impairing obligations of con¬ 
tracts. 

Ohio.—State ex rel. Merlon v. 

Abrams, App., 37 N.E.2d 387. 
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of laws relating to such liability, and stockholders’ 
contracts cannot defeat a legitimate exercise of 
such police power.^<^ 

A statute which provides for the release of an in¬ 
solvent corporation without a release of the stock¬ 
holders from their individual liability is not void as 
impairing the contractual rights of the stockhold¬ 
ers.*^^ 

Subrogation, A statute permitting a stockholder, 
who has paid his proportionate share of the debts 
of a solvent corporation, to be subrogated to a cred¬ 
itor’s claim against the corporation does not impair 
the obligation of the contract between the stock¬ 
holder and the corporation or between the stock¬ 
holders inter se^^ qj.^ ^s shown infra § 371, between 
the creditors and the corporation. 

New construction of statute. The fact that a 
constitutional provision as to the liability of stock¬ 
holders of a certain type of corporation has been 
given a new meaning in applying a statute enacted 
after the stockholders became such does not impair 
their contract where such new interpretation is the 
product of independent judgment of the court and 
has not been adopted because the statute required 
it.43 

b. As to Stock Issued Prior to Change of Lia¬ 
bility 

In the absence of a reservation of power, the liability 
of a stockholder, as to stock issued prior to a constitu- 
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tionai or statutory alteration of liability, cannot bo 
changed. 

Where at the time the institution was incorpo¬ 
rated and the stock subscribed there existed no re¬ 
serve power to alter or amend the charter or the li¬ 
ability of stockholders, a constitutional or statutory 
provision subsequently adopted cannot operate to 
alter the contractual liability of stockholders as to 
stock issued prior to such adoption.^^ Thus, a con¬ 
stitutional provision imposing double liability cannot 
be applied to stockholders who became such at a time 
when the charter exempted shareholders from lia¬ 
bility for corporate debts, or where at that time 
the constitution expressly provided that stockhold¬ 
ers should not be liable for more than the amount 
of their unpaid stock subscriptions.*^® 

Where the power is reserved by constitutional or 
statutory or charter provision, prior to the acquisi¬ 
tion of the stock, to alter or amend the charter or the 
liability of stockholders, a statute the effect of 
which is to impose a different liability on a stock¬ 
holder based on his ownership of stock prior to the 
effective date of such statute does not necessarily 
impair the obligation of the stockholder’s contract 
with the corporation.^'^ However, as discussed 
supra § 365, the extent of this reserved power is not 
clearly defined nor are the decisions harmonious; 
thus the reserve power has been held to include the 
right to amend or repeal the existing law authoriz¬ 
ing the levy of assessments,^® and the power of the 


40. Fla.—Therrell v. Smith, 168 So. 
389, 124 Fla. 197, followed in 168 
So. 394, 124 Fla. 211. 

Transfer of stock befor© insolvency 
Statute making bank stockholders, 
transferring their shares within six 
months before the bank’s insolvency, 
liable for assessments, is not uncon¬ 
stitutional as impairing stockholders’ 
contract obligation or as constituting 
Improper exercise of police power. 
Fla.—Therrell v. Smith, supra. 

41. Minn.—^Willis v. Mahon, 60 N. 
W. 1110, 48 Minn. 140, 31 Am.S.R. 
626, 16 L.R.A. 281. 

42. Cal.—Patek v. California Cotton 
Mills, 40 P.2d 927. 4 Cal.App.2d 12. 

43. XJ.S.—Stockholders of Peoples 
Banking Co. of Smithsburg, Md., v. 
Sterling, 67 S.Ct. 386, 300 U.S. 176, 
81 L.Ed. 686. 

44. Ariz.—Hammons v. Watkins, 262 
P. 616, 33 Ariz. 76. 

—Bank of Pinehurst v. Derby, 12 
S.B.2d 260, 218 N.C. 653. 

Or.—Schramm v. Done, 293 P. 931, 
135 Or. 16—^Flrst Nat. Bank v. 
Multnomah State Bank, 170 P. 634, 
87 Or. 423, rehearing denied 173 
P. 462, 89 Ot. 37, 


45. Ariz.—^Hammons v. Watkins, 262 
P. 616, 33 Ariz. 76. 

Bank, by coatinuixig In. business 
after the adoption of a constitution¬ 
al provision for double stockholders’ 
liability, did not thereby consent to 
an alteration of charter exempting 
stockholders from liability for cor¬ 
porate debts. 

Ariz.—Hammons v. Watkins, supra. 

46. Or.—Schramm v. Done, 293 P. 
931, 135 Or. 16—^First Nat Bank v. 
Multnomah State Bank, 170 P. 534, 
84 Or. 423, rehearing denied 173 P. 
462, 89 Or. 37. 

12 C.J. p 1063 note 80. 

47. Ariz.—^Herndon v. Hammons, 264 
P. 692, 33 Ariz. 323—^Fredericks v. 
Hammons, 264 P. 687, 33 Ariz. 310. 

Cal.—Rainey v. Michel, 67 P.2d 932, 
6 Cal.2d 259, 105 A.L.R. 148. 
N.M.—Melaven v. Schmidt, 283 P. 
900, 34 N.M. 443. 

N.T.—Bailey v. Hollister, 26 N.T. 112 
—U. S. Trust Co. V. U. S. Fire Ins. 
Co., 18 N.T. 199. 

Maxwell v. Thompson, 186 N.T. 
S. 208, 195 App.Div. 616, motion 
denied 132 N.B. 881, 231 N.T. 542, 
and affirmed 134 N.B. 696, 232 N.T. 
619. 


Ohio.—Allen v. Scott, 135 N.B. 683, 
104 Ohio St 436. 

R. I.—^Gardner v. Hope Ins. Co., 9 R. 
I. 194, 11 Am.R. 238. 

S. C.—^Witt V. People’s State Bank of 
South Carolina, 164 S.B. 306, 166 
S.C. 1, 83 A.L.R. 1068. 

Wash.—^Duke v. Force, 208 F. 67, 120 
Wash. 699, 23 A.L.R. 1354. 
Beservatloa. a part of contract 

Constitutional provision that corpo¬ 
rate laws may be altered at any time 
must be read into charter of every 
corporation, and contract between 
stockholder and corporation is sub¬ 
ject to exercise of such power re¬ 
served by constitutional provision. 
Cal.—Rainey v. Michel, 57 P.2d 932, 6 
Cal.2d 259, 105 A.L.R. 148. 

48. Ark.—Wasson v. Planters* Bank 
& Trust Co., 65 S.W.2d 628, 188 
Ark. 343, 90 AL.R. 141. 

Cal.—^Wil48on v. Cherokee Drift Min¬ 
ing Co., 92 P.2d 802, 14 Cal.2d 56— 
Schroeter v. Bartlett Syndicate 
Bldg. Corporation, 63 P.2d 824, 8 
Cal.2d 12, 

Xiimitiiig assessment of shares 
‘ Amendment to statute limiting as¬ 
sessment of shares to instances 
where articles expressly conferred 
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legislature to change the limited liability of stock¬ 
holders by making nonassessable full-paid capital 
stock assessable without the consent of all the stock¬ 
holders has been sustained in some jurisdictions,^^ 
but it has been denied in others,^® 

c. As to Antecedent Debts 

The statutory liability of stockholders for debts of 
the corporation already Incurred may not be altered. 

The statutory liability of the stockholders for the 
debts of a corporation establishes a contractual re¬ 
lation between the stockholders and the creditors 
which, as to debts already incurred, may not be al¬ 
tered without impairing the obligation of the con¬ 
tract as to one party or the other,and this is true 
irrespective of any reservation of power to alter 
or amend corporate charters.52 Thus, the individual 
liability of the stockholders for debts of the corpo¬ 
ration already incurred may not be increased by 
statute,®^ nor can the state exempt stockholders 
from an existing liability for corporate debts al¬ 
ready contracted.S'^ 


On the other hand, it has been held in some ju¬ 
risdictions that, where a corporation has come into 
existence subject to existing constitutional or stat¬ 
utory reservations of right to alter or amend corpo¬ 
rate charters, a statute construed as altering the li¬ 
ability of stockholders as to debts incurred prior to 
the elfective date of such statute is not unconsti¬ 
tutional.^ 5 Furthermore, it is held that there is no 
privity of contract between the creditors of the cor¬ 
poration and the stockholders and hence a repeal of 
the statute imposing liability docs not impair the ob¬ 
ligation of a contracts^ 

d. As to Debts Contracted Subseq^uently 

A new or additional liability may be imposed by the 
state on stockholders for corporation debts subsequently 
contracted. 

In the exercise of a reserve power to amend or 
repeal the charter or to prescribe the extent of 
stockholders’ liability, it is agreed that the legisla¬ 
ture may impose on stockholders of a corporation 
a new or additional personal liability for debts of 
the corporation subsequently contracted.5*^ It would 


such authority is not unconstitution¬ 
al as impairing obligation of con¬ 
tract by depriving corporation of 
right it had prior to amendment to 
assess shares to directors, although 
articles made no such provision, 
since constitution reserved state’s 
right to amend or repeal existing 
corporation statutes, and since cor¬ 
poration could amend articles to give 
directors authority to assess shares. 
Cal.—Schroeter v. Bartlett Syndicate 
Bldg. Corporation, supra. 

Mahlng stoclc nonassessable 

Under the reserved power an act 
authorizing conversion of bank stock 
into nonassessable single liability 
stock is not unconstitutional as vio¬ 
lating obligation of contract, since 
double liability of stock issued prior 
to passage of act remained. 

Ark.—Wasson v, riantei*.s' Bank & 
Trust Co.. 66 S.W.2d 528. 188 Ark. 
343, 90 A.L.II. 141. 

49. Mont.—Somerville v. St. Louis 
Min., etc., Co., 127 P. 4G4, 46 Mont. 
268, L.RA.1915B 811. 

RI.—Gardner v. Hope Ins. Co., 9 R. 
I. 194, 11 Am.R. 238. 

60. Neb.—Enterprise Ditch Co. v. 
Momt, 79 N.W. 660, 58 Neb. 642, 
76 Am.S.R. 122, 45 L.R.A. 647. 

Utah.—Garey v. St. Joe Min, Co., 91 
P. 3CD, 32 Utah 497. 12 L.R.A.,N.S., 
554. 

51. U.S.—Badger v. Hoidale, C.C.A. 

Minn., 88 P.2d 208, 109 A.L.R. 798. 
Cal.—Rainey v. Michel, 57 P.2d 932, 

6 Cal.2d 269, 105 A,L.R. 148. 

W. Pine & Son v. Hall, App., 21 
P.2d 697. 

Neb.—OorpuLs Juris cited in Luikart 


V. Heelan, 286 N.W. 780, 782, 136 
Neb. 492. 

N.C.—Hood ox rol. United Bank & 
Tru.st Co. V. Itichardson Realty, 
191 S.E. 410, 211 N.C. 582—Smath- 
ors V. Western Carolina Bank, 47 
S.K 893, 135 N.C. 410. 

Or.—Schramm v. Done, 293 P. 931, 
135 Or. 16. 

S.l).—Federal Deposit Ins. Corpora¬ 
tion V, Enstoness, 4 N.W.2d 209, 68 
S.D. 467. . 

Wis.—Cleary v. Brokaw, 272 N.W. 

831, 224 Wis. 408. 

12 C.J. p 1062 note 70. 

62. Cal.—Rainey v. Michel, 57 P.2d 
932, 6 Cal.2d 259, 105 A.L.R. 148. 

63. Cal.—Rainey v. Michel, .supra. 
Neb.—Vsin Pelt v. Gardner, 74 N.W. 

1083, 75 N.W. 784, 54 Nob. 701. 
Wis.—Cleary v, Brokaw, 272 N.W. 

831, 224 Wis. 408. 

12 C.J. p 1062 note 71. 

No increase in liability 
Where at time defendant became 
stockholder in bank, statute im¬ 
posed liability on stockholders for 
benefit of creditors to the amount of 
their stock in addition to the amount 
invested therein, subsequent statute 
declaring such liability to accrue up¬ 
on the commissioner of banking tak¬ 
ing posscs.sion of the property and 
business of the bank, or whenever 
stabilization and readjustment agree¬ 
ment between bank, depositors, and 
unsecured creditors had been ap¬ 
proved by commissioner of banking 
held not to have in fact increased 
her liability as stockholder so as to 
impair the contract entered into 
when she became a stockholder. 

Wis.—Cleary v. Brokaw, supra. I 
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54. U.S.—Knickerbocker Trust Co. v. 
Myers, C.C.Pa., 133 F. 764, aillrmed 
139 P. Ill, 71 C.C.A. 199, 1 L.R.A., 

i N.S., 1171. 

Md.—^\Vi]liams v. Watters, 54 A. 767, 
97 Md. 113. 

N.C.—Hood ex rel. United Bank & 
Tru.st Co. V. Richardson Realty, 
101 S.E. 410, 211 N.C. 582. 

Ohio.—Squire v. Cramer, 28 N.E.2d 
51G, 64 Ohio App. 169. 

Tex.—Gos.sett v. Hamilton, Civ.App., 
133 S.W.2d 297, error dismissed, 
judgment correct. 

Wis.—Cleary v. Brokaw, 272 N.W. 

831, 224 Wis. 408. 

12 C.J. p 1062 note 72. 

Stock Issued before coatract 
A statute imposing a double lia¬ 
bility may not be repealed a.s to 
stock i.ssued before a debt wa.s con¬ 
tracted. 

Vt.—Barton Nat. Bank v. Atkins, 47 
A. 176, 72 Vt. 33. 

55. Ark.—Davis v. Moore, 197 S.W. 
295, 130 Ark. 128. 

50, Me.—Coffin v. Rich, 45 Me. 607, 
511, 71 Am.D. 659. 

57. Ark.—Donaghey r. Wasson, 82 
S.W.2d 856, 190 Ark. 1123—Was¬ 
son V. Planters' Bank & Trust Co., 
65 S.W.2d 628, 188 Ark. 343, 90 A. 
L.R. 141—Bank of Blytheville v. 
State, 230 S.W, 550, 148 Ark. 604— 
Davis V. Moore, 197 S.W. 295, 130 
Ark. 128. 

Cal.—McGowan v. McDonald, 43 P. 

418, 111 Cal. 57, 62 Am.S.IL 149. 
Miss.—Pate v. Bank ef Newton, 77 
So. 601, 116 Miss. 666. 

N.C.—Smatters v. Western Carolina 
Bank, 47 S.B. 893, 136 N.C. 410. 
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seem that it may do this even in the absence of 
such express reservation of power,58 although as 
to this there is authority to the contrary.59 In view 
of the rule stated supra § 368 b that it is not uncon¬ 
stitutional to impose a liability on a stockholder 
based on his antecedent ownership of stock, a stock¬ 
holder is liable, as limited by the act, regardless of 
when he purchased his stock, for that portion of 
the corporation’s indebtedness arising after the new 
or amending statute.^o The legislature may so al¬ 
ter the charter of a corporation as to exempt stock¬ 
holders from personal liability for debts of the cor¬ 
poration to be incurred in the future.^l 

e. Liability of Directors 

Contractual obligations of corporation directors to 
creditors of the corporation may not be impaired by the 
state. 

The repeal of a constitutional provision making 
corporation directors responsible for the defalca¬ 
tions of officers docs not affect the rights of a cred¬ 
itor in respect of a claim arising before such re¬ 
peal, the liability created being contractual in its 
nature and becoming a part of every contract be¬ 
tween the corporation and its creditors.®^ Similar¬ 
ly, the contractual rights of creditors under a stat¬ 
ute declaring directors liable for making false re¬ 
ports cannot be impaired, by an amendment to such 
statute, as to debts incurred between the enactment 
of the statute and its amendment.^s Nevertheless, 
on the theory that the directors’ liability under a 
statute was not founded on contract, it has been 
held that an amendment depriving a creditor of the 
right to enforce the debt against the directors be¬ 


yond the subscribed capital stock does not impair 
contractual obligations.54 

§ 369. - Enlarging Powers or Changing 

Purpose of Corporation 

Minority stockholders who do not assent thereto 
cannot be bound by statutory alterations of the charter 
fundamentaliy changing the purposes of the corporation. 

The state cannot bind a nonassenting minority 
stockholder by any alteration of the charter which 
devotes the funds of the corporation to a purpose 
fundamentally different from that stated in the 
charter,55 or which provides for a method of man¬ 
agement wholly different from that established by 
the chartcr.58 On the other hand, where the right 
of amendment is reserved by statute or by the char¬ 
ter, an exercise of such power, in good faith, which, 
does not change the essential character of the busi¬ 
ness but authorizes its extension on a modified plan, 
is not unconstitutional.®7 Thus, a statute is not 
unconstitutional, as an impairment of the rights 
of minority stockholders where it merely grants to 
the corporation additional powers or privileges, or 
more adequate means of effectuating the corporate 
objects. 5 5 

§ 370. -Altering Remedy to Enforce Lia¬ 

bility 

The mere alteration of the remedy for the enforce¬ 
ment of stockholders' liability is not unconstitutional. 

The remedy by which a corporation or its credi¬ 
tors can avail themselves of the personal liability 
of stockholders may be changed by statute without 
unconstitutionally impairing contractual obliga¬ 
tions,®^ provided the constitution of the state does 


Ohio.—Allen v. Scott, 135 N.E. 683, 
104 Ohio St 436. 

S.C.— Corpus Juiis quoted In Witt v. 
People’s State Bank of South Caro¬ 
lina, 164 S.D. 306, 312, 166 S.C. 1, 83 
A.L.R. 1068. 

12 C.J. p 1062 note 74, p 1063 note 79. 

58. Me.—^Hathorn v. Calef, 63 Me. 
471—Longley v. Little, 26 Me. 162. 

Mass.—Peele V. Phillips, 8 Allen 86 
—Gray v. Coffin, 9 Cush. 192. 

S.C.—Corpus Juris Q[uoted in Witt v. 
People’s State Bank of South Car¬ 
olina, 164 S.m 306, 312, 166 S.C. 1, 
83 A.L.R. 1068. 

12 C.J. p 1063 note 76. 

59. Ohio.—Ireland v, Palestine, etc., 
Turnp. Co., 19 Ohio St. 369. 

60. Cal.—Rainey v. Michel, 57 P.2d 
932, 6 Cal.2d 259, 105 A.L.R. 148. 

61. U.S.—Ochiltree v. Iowa R. Con¬ 
tracting Co.. Mo., 21 Wall. 249, 22 
L.Ed. 646. 

12 C.J. p 1063 note 77. 


62. U.S.—Coombes v. Getz, Cal., 52 
S.Ct 435, 285 U.S. 434, 76 L.Ed. 8G6. 

63. Mass.—Frank Kumin Co. v. Ma- 
rean, 186 N.E. 780, 283 Mass. 332. 

64. Mont.—Continental Oil Co. v. 
Montana Concrete Co., 207 P. 116, 
63 Mont. 223. 

65. U.S.—^Wright v. Minnesota Mut. 
L. Ins. Co., Minn., 24 S.Ct. 649, 193 
U.S. 657, 48 L.Ed. 832, 

12 C.J. p 1063 note 83. 

66. Minn.—State v. Great Northern 
R: Co., Ill N.W. 289, 100 Minn. 445, 
10 L.R.A.,N.S., 260. 

12 C.J. p 1063 note 84. 

67. U.S.—^Wright v. Minnesota Mut. 
Life Ins. Co., Minn., 24 S.Ct. 549, 
193 U.S. 657, 48 L.Ed. 832. 

68. U.S.—Bryan v. Kentucky Con¬ 
ference Bd. of Education, Ky., 14 S. 
Ct. 465, 151 U;S. 639, 38 L.Ed. 297. 

•\yyo ,— Corpus Juris Secuudum ctuoifced 
in Drew v. Beckwith, Quinn & Co., 
114 P.2d 98, 105, 57 Wyo. 140, re¬ 
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hearing denied 116 P.2d 651, 57 
Wyo. 140. 

12 C.J. p 1063 note 85. 

69. U.S.—Shriver v. Woodbine Sav¬ 
ings Bank of Woodbine, Iowa, 52 
S.Ct. 430, 285 U.S. 467, 76 L.Ed, 
884. 

Luikhart v. Spurck, D.C.Ill., 1 F. 
Supp. 53. 

Harrison v. Rendington Paper 
Co., Kan., 140 F. 385, 72 C.C.A. 405, 
3 L.R.A.,N.S., 954, 5 Ann.Cas. 314, 
certiorari denied 26 S.Ct. 747, 199 

U. S. 607, 50 L.Ed. 331. 

Ala.—^Lea v. Iron Belt Mercantile 
Co., 24 So. 28, 119 Ala. 271. 

Cal.—Colma Vegetable Ass’n v. Bon- 
etti, 267 P. 172, 91 Cal.App. 103. 
D.C.—^Washington Loan & Trust Co. 

V. Allman, 70 P.2d 282, 63 App.D.C.' 
116, certiorari denied 54 S.Ct. 869, 
292 U.S. 649, 78 L.Ed. 1499. 

Ga.—Harris v. Taylor, 98 S.E. 86, 
148 Ga, 663. 

Ill.—Kingston v. Old Nat. Bank of 
Centralia, 194 N.E. 213, 359 Ill. 182. 



16A C.J.S, 


§ 370 CONSTITUTIONAL LAW 

not itself fix the method of procedure or limit the 
methods allowable.*^® Moreover, under a constitu¬ 
tional or statutory reservation of the right of re¬ 
peal or alteration of statutes, a stockholder is, on 
becoming such, chargeable with notice that a new 
remedy could be imposed should the first prove in- 
adequateJ^ Thus, a statute may not be declared 
void on the ground that it provides an additional 
or more effective remedy than that available for the 
enforcement of the stockholder’s obligation at the 
time such obligation was created,and the mere 
fact that the new remedy is more onerous than the 
one it replaces does not constitute a constitutional 
objection.'^S 

Nevertheless a statute which purports to affect 
merely the remedy or manner of enforcing the lia¬ 
bility of stockholders for existing debts of the cor¬ 
poration is void if, in fact, it deprives the creditors 
or the stockholders of substantial rights which have 
arisen by contract under the former law.'^^ Where, 
however, the liability imposed by a state constitution 


is construed to be a minimum and not a maximum, 
the fact that a statutory amendment to the enforce¬ 
ment procedure is viewed as an enlargement of the 
substantive liability for debts subsequently contract¬ 
ed will not render it invalid as an unconstitutional 
impairment 

Enforce^nent by receiver or other officer. Retro¬ 
active statutes changing the manner of enforcing 
the statutory liability of stockholders from an action 
brought by a creditor or creditors to an action by a 
receiver, trustee, or a specified state officer for the 
benefit of the corporation and its creditors have, in 
some cases, been sustained as affecting only a mat¬ 
ter of remedy.*^® By other authorities, however, 
these statutes have been declared void as impairing 
the obligation of the creditor’s contract by depriv¬ 
ing him of a right to which he was entitled under 
the law in force when his contract was made.'^'^ A 
statute authorizing the appointment of receivers of 
the property of a corporation is not unconstitutional 
as against a mortgagee, although it deprives him of 


Ky.—Hughes V. Marvin, 287 S.W. 
661, 216 Ky. 190. 

La.—Cox V. Bell, App., 142 So. 623. 
Me.—Hathorn v. Calef, 63 Me. 471— 
Comn V. Rich, 45 Me. 607, 71 Am. 
D. 659. 

Md.—‘Pittsburg Forge, etc., Co. v. 
Safe Deposit, etc., Co. of Balti¬ 
more, 84 A. 335, 116 Md. 697—Vet- 
tendorf Co. v. Field, 79 A. 724, 114 
Md. 487. 

Mo.—Steam Stone-Cutter Co- v. Scott, 
67 S.W. 1076, 157 Mo. 620. 

NT.C.—Independence Trust Co. v. 

Keesler, 173 S.E. 63, 206 N.C. 12. 
'Utah.—Lynch v. Jacobsen, 184 P. 
929, 56 Utah 129. 

W.Va.—Lamb v, Strother, 189 S.E. 
865, 118 W.Va. 257—Tabler v. Hig¬ 
ginbotham, 166 S.E. 761, 110 W. 
Va. 9. 

12 C.J. p 1063 note 87. 

Power in. legislatrire and oonxts 
Provision of Maryland constitution 
requiring liability of bank stockhold¬ 
ers to the amount of their shares 
was effective to impose substantive 
liability upon stockholders in banks 
for debts of banks but did not take 
from legislature power to provide 
statutory remedies, nor, in absence 
of statutes, did it take such power 
from the courts. 

U.S.—Stockholders of Peoples Bank¬ 
ing Co. of Smithsburg, Md., v. Ster¬ 
ling, Md., 67 S.Ct. 386, 300 U.S. 176, 
81 L.Ed. 586. 

Statute dedaring state bank stock- 
tioldex personally liable for deficiency 
on sale of stock to pay assessment is 
not unconstitutional as impairing ob¬ 
ligation of contract. 

U.S.—Shriver v. Woodbine Sav. Bank 
of Woodbine, Iowa, 62 S.Ct. 430, 
285 U.S. 467, 76 L.Ed. 884. 


Xiiquldated damages and speoiflo per¬ 
formance 

Co-operative Marketing Act au¬ 
thorizing liquidated damages and re¬ 
lief against members by specific per¬ 
formance is not unconstitutional as 
increasing liability of defendants un¬ 
der existing contract, since remedial 
statutes do not impair contracts. 

Cal.—Colma Vegetable Ass'n v. Bon- 
ettl, 267 P. 172, 91 Cal.App. 103. 

70. Or.—Skinner v. Davis, 67 P.2d 
176, 166 Or. 174—Hibernia Securi¬ 
ties Co. V. Pirie, 41 P.2d 431, 149 
Or. 434. 

Utah.—Lynch v. Jacobsen, 184 P. 
929, 65 Utah 129. 

Constitutional limitation on proce¬ 
dure 

Amended statute requiring stock¬ 
holders’ assessment and making 
bank’s Insolvency at closing prima 
facie evidence that assets are insuf¬ 
ficient to pay deposits by amount at 
least equalling capital and giving 
stockholder's lien on assets remain¬ 
ing after paying expenses and credi¬ 
tors in effect increasing the stock¬ 
holders' liability by making them re¬ 
sponsible to all creditors and to each 
other, is unconstitutional as an im¬ 
pairment of the obligation of the 
contract of the stockholders buying 
stock before the amendment, in view 
of a constitutional provision making 
stockholders liable equally and rat¬ 
ably and not for one another for 
benefit of depositors but not for oth¬ 
er creditors. 

Or.—Skinner v. Davis, 67 P.2d 176, 
156 Or. 174—Hibernia Securities Co. 
V. Pirie, 41 P.2d 431, 149 Or. 434. 

71. U.S.—Stockholders of Peoples 
Banking Co. of Smithsburg, Md., v. 
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sterling, Md., 67 S.Ct 386, 300 U.S. 
176, 81 L.Ed. 686. 

72. Or.—First Nat. Bank v. Mult¬ 
nomah State Bank, 170 P. 634, 87 
Or. 423, rehearing denied 173 P. 
462, 89 Or. 37. 

12 C.J. p 1064 note 89. 

73. U.S,—Shriver v. Woodbine Sav. 
Bank of Woodbine, Iowa, 52 S.Ct. 
430, 285 U.S. 407, 76 L.Ed. 884. 

74. Or.—Skinner v. Davis, 67 P.2d 
176, 166 Or, 174—^Hibernia Securi¬ 
ties Co. V. Pirie, 41 P.2d 431, 149 
Or. 434. 

12 C.J. p 1064 note 90. 

75. U.S.—Stockholders of Peoples 
Banking Co. of Smithsburg, Mcl., v. 
Sterling, Md., 67 S.Ct 386, 300 U.S. 
176, 81 L.Ed. 686. 

76. U.S.—Stockholders of Peoples 
Banking Co. of Smithsburg, Md. v. 
Sterling, supra. 

Luikhart v. Spurck, D.C.Ill., 1 F. 
Supp. 63. 

Robinson v. Brown, C.CMass., 
126 F. 429. 

Ariz.—Cowden v. WilHams, 269 P. 

670, 32 Ariz. 407, 66 A.L.R. 1059. 
U.C.—Washington Loan & Trust Co. 
V. Allman, 70 F.2d 282, 63 App.D.C. 
116, certiorari denied 64 S.Ct. 859, 
292 U.S. G49, 78 L.Ed, 1499. 

Ga.—^Harris v. Taylor, 98 S.E. 86, 
148 Ga. 663. 

Ill.—Kingston V. Old Nat. Bank of 
Centralla, 194 N.E. 213, 359 Ill. 192. 
Ky,—Hughes v. Marvin, 287 S.W. 

661, 216 Ky. 190, 

12 C.J. p 1064 note 91. 

77. Kan.—^Woodworth v. Bowles, 60 
P. 331, 61 Kan. 669. 

12 O.J. p 1064 note 92. 
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the right to foreclose his mortgage in some other 
court.'^s 

Compelling payment of subscriptions. The leg¬ 
islature may change the manner of compelling pay¬ 
ments of stock subscriptions without impairing the 
obligations of the contracts.79 

§ 371. Contracts with Third Persons 

The obligation of preexisting contracts between prl- 
vate corporations and third persons is within the protec¬ 
tion of the contract clause of the Constitution. 

Except in the exercise of the police power and to 
some extent of the reserved powers, it is beyond the 
power of the legislature of a state to impair the 
validity of existing contracts between a corporation 
and third persons,or to take away a defense to 
which one of the parties to the contract was enti¬ 
tled by its provisions at the time it was made.^i A 
statute enacted within the scope of the police powers 
of the state is valid notwithstanding any effect it 


may have on previous contracts made by corpora¬ 
tions with third persons.^^ While the power of a 
state under its reserved power to alter or repeal any 
laws dealing with corporations is wide, it is not so 
unlimited that the state may destroy or impair the 
obligations of contracts between corporations and 
third persons, particularly where the right of one 
of the parties to enforce the other’s liability has be¬ 
come perfected.®^ 

Contracts between private corporations and third 
persons entered into after the effective date of a 
statute cannot ordinarily be said to be unconstitu¬ 
tionally impaired thereby.^^ 

Consolidation of corporations. Where the legis¬ 
lative intent of a statute authorizing the consolida¬ 
tion of private corporations is to continue rather 
than to terminate the corporate existence of the 
consolidating corporations, contracts between one 
of the consolidating companies and third persons 
are not unconstitutionally impaired thereby.it 


78. TJ.S.—^McKinney v. Kansas Nat¬ 
ural Gas Co., D.C.Kan., 206 F. 772, 
affirmed 209 F. 300, 126 C.C.A. 226. 

79. U.S.—^Hill V. Merchants* Mut. 
Ins. Co., Mo., 10 S.Ct. 689, 134 U.S. 
616, 33 L.Ed. 994. 

12 C.J. p 1064 note 88. 

80. U.S.—Texoma Natural Gas Co. 
V. Railroad Commission of Texas, 
D.C.Tex., 69 F.2d 750. 

Kan.—^Farmers* Co-op. Grain & Sup¬ 
ply Co. V. Chicago, R. I. & P. Ry. 
Co., 33 P.2d 170, 139 Kan. 677. 

Pa.—Director General of Railroads 
V, West Penn Rys. Co., 126 A. 767, 
281 Pa. 309. 

12 C.J. p 1064 notes 96, 99. 

Xnjxuictloxi 

Orders of a state coal and food 
commission requiringr mines to de¬ 
liver coal to specified concerns which 
impair contract obligations of the 
mines for their output are unconsti¬ 
tutional and will be temporarily en¬ 
joined. 

U.S.—Vandalia Coal Co. v. Special 
Coal and Pood Commission of In¬ 
diana, D.C.Ind., 268 P. 672. 

Bights acQLOlred under mortgage 
A statute may not impair the 
rights of creditors of a corporation, 
where such rights have been acquir¬ 
ed under a mortgage. 

Ky.—Gregory v. Shelby College, 2 
Mete. 589. 

NX—Raldolph v. Middleton, 26 NX 
Eq. 543. 

Vt.—Fletcher v. Rutland, etc., R. Co., 
39 Vt. 633. 

No impaimxent by statute 

(1) Act providing for leasing of 
toll bridges to state highway depart¬ 
ment is not invalid as impairing ob¬ 
ligation of contract between bridge 


corporation and holders of outstand¬ 
ing bonds, where the act specifically 
provides that the obligations of 
bonds, claimed to be impaired, shall 
be satisfied by refunding with new 
bonds. 

Ala.—In re Opinions of the Justices, 
143 So. 900, 225 Ala. 460. 

(2) Statute dissolving the Boston 
Railroad Holding Company is not un¬ 
constitutional on ground that it im¬ 
pairs the obligations of contracts cre¬ 
ated by legislative acts, between the 
Commonwealth, the holding company, 
and the New Tork, New Haven and 
Hartford Railroad, since those acts 
created no permanently binding con¬ 
tracts. 

Mass.—Delaware & Hudson Co. v. 
Boston R. R. Holding Co., 81 NE. 
2d 553, 223 Mass. 282, appeal dis¬ 
missed 69 S.Ct. 746, 336 U.S. 932, 
93 L.Ed. 1092. 

81. U.S.—^Knights Templars’, etc., 
Life Indemn. Co. v. Jarman, Mo., 
104 F. 638, 44 C.C.A. 93, affirmed 
23 S.Ct. 108, 187 U.S. 197, 47 L.Ed. 
139. 

12 C.J. p 1064 note 97. 

82. U.S.—^Union Dry Goods Co. v. 
Georgia Public Service Corporation, 
Ga., 39 S.Ct. 117, 248 U.S. 372, 63 
L.Ed. 309, 9 A.L.R. 1420. 

Ind.—Northern Indiana & Southern 
Michigan Telephone, Telegraph & 
Cable Co. v. People's Mutual Tele¬ 
phone Co. of La Grange, 119 N.E. 
212, 187 Ind. 486. 

Okl.—Patterson Stanolind Oil &. Gas 
Co., 77 P.2d 83, 182 Okl. 155, appeal 
dismissed 59 S.Ct. 259, 305 U.S. 376, 
83 L.Ed. 231. 

12 C.J. p 1064 note 95. 

Bxamiuatiou of private papers 

The statute authorizing examina¬ 
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tion of papers of an inmate of a state 
institution in possession of a bank, 
trust company, safe deposit company 
or other person, firm or corporation, 
to discover property which might 
warrant application for appointment 
of committee, does not impair obliga¬ 
tion of contract between patient and 
safe deposit company restricting ac¬ 
cess to a safe. 

NY.—^In re Matson, 58 N.E.2d 601, 
293 NY. 476. 

88. U.S.—Coombes v. Getz, Cal., 52 
S.Ct. 435, 285 U.S. 434, 76 L.Ed. 866. 

84. Kan.—State v. Public Service 
Comm, of Kansas, 11 P.2d 999, 135 
Kan. 491. 

NX—Glenmore Distilleries Co. of 
New York v. Fast Trucking, 184 
A. 198, 14 NJ.Misc. 266. 

85. Minn.—^First Minneapolis Trust 
Co. V. Lancaster Corporation, 240 
N.W. 459, 185 Minn, 121. 

NY.—Guaranty Trust Co. of New 
York V. New York & Q. C. Ry. Co., 
172 N.E. 264, 254 NY. 126, appeal 
dismissed 51 S.Ct. 86, 282 U.S. 803, 
75 L.Ed. 722. 

14A C. J. p 1057 note 52. 

Consolidation forbidden when oon- 
tract made 

Statute as to liability of corpora¬ 
tion formed by merger providing that 
in respect of prior contracts and lia¬ 
bilities, the new corporation shall 
take subject to the obligations of its 
constituent corporations has been 
held not to impair obligation of deed 
of trust executed when consolidation 
of the kinds of corporations herein 
involved was prohibited. 

N.Y,—Guaranty Trust Co. of New 
York V. New York & Q. C. Ry. Co., 
supra. 
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has also been held that persons dealing’ with a cor¬ 
poration arc presumed to have knowledge of a stat- 
’ute permitting corporations of its class to consoli¬ 
date in so far as it provides a scheme for the trans¬ 
fer of the properties, rights, and obligations to the 
consolidated corporation and the contracts of such 
persons are not impaired where such statute per¬ 
mits their strict enforcement.^^ The effect of con¬ 
solidation statutes on the contractual obligations of 
shareholders is considered supra § 365. 

Subrogation as impairment. A statute permitting 
a stockholder, who has paid his proportionate share 
of the debts of a solvent corporation, to be subro¬ 
gated to a creditor's claim against the corporation 
does not impair the obligation of the contract be¬ 
tween the creditors and the corporation,or, as has 
been seen supra § 368, impair the contracts between 
the corporation and its stockholders or between the 
stockholders inter se. 

§ 372, - Validating Contracts and Con¬ 

veyances 

A state may validate contracts of corporations there¬ 
tofore unenforceable. 

It is within the power of the legislature to give 
validity to contracts previously made by a corpora¬ 
tion which arc unenforceable by reason of the cor¬ 
porations having been defectively organized,^® or 
organized under an invalid statute,'^^ or, in the case 
of a foreign corporation, invalid because of its fail¬ 
ure to comply with a condition precedent to its right 
to do business in the state or it may validate a 


conveyance which has been defectively executed 
by a corporation.^'^ Where such validation has tak¬ 
en place, the contract becomes a valid one subject to 
the protection of constitutional prohibitions against 
the passage of laws impairing the obligation of con- 
tracts.^2 Hence the legislature is without power to 
invalidate the contract or conveyance by repealing 
the statute which validated it.^3 

§ 373 . - Regulating Conduct of Business 

a. In general 

b. Banks and fiduciary corporations 
a. In General 

Since private contracts must yield to the public 
welfare, the fact that proper regulation of corporations 
by a state under its police power has the effect of im¬ 
pairing corporate contracts will not render such regula¬ 
tion unconstitutional. 

The circumstance that contracts of corporations 
with third persons may be affected by statutes en¬ 
acted under the police power for the regulation of 
corporations does not render such statutes void, 
since private contract rights must yield to the public 
welfare where the latter is appropriately declared 
and defined and the two conflictThus, where the 
state cannot be held as a matter of fact to have sur¬ 
rendered to a public utility, by something tantamount 
to a contract witli it, any portion of this regulatory 
power,^^ the provision of the federal Constitution 
forbidding the impairment of contract obligations 
does not interpose any obstacle to the exertion by 
the state of its power to regulate the rates and prac¬ 
tices of corporations affecting the public interest.®® 


86. Cal.—Mercantile Tru.st Co. v, 
San Joaquin Agr. Corporation, 265 
P. 683, 89 Cal.App. 668. 

87. tJ.S.--McCune v. First Nat. 

Trust & Saving’s Bank of Santa 
Barbara, aC.A.Cal„ 109 F.2d 887. 

Cal.—Patek v. California Cotton 
Mills, 40 P.2d 927. 4 Cal.App.Zd 12. 

88. U.S.—Doitch V. Staub, Tonn., 115 
F. 209, 53 C.C.A. 137. 

La.—Provident Bank, etc., Co. v. Sax¬ 
on. 48 So. 922, 123 La. 243. 
Curative acts as rotrospoctive or ex 
post facto laws see infra § 433. 

S9. U.S.—Deitch V. Staub, Tonn., 116 

P. 309, 63 C.C.A. 137. 

90. U.S.—West Side Belt R. Co. v. 
Pittsburgh Constr. Co., Pa., 31 S. 
Ct. 106, 219 U.S. 92, 55 L.Bd. 107. 

12 C.J. P 1065 note 4. 

91. Ill.— Steger v. Traveling Men’s 
Bldg., etc., Ajssoc., 70 N.E. 236, 208 
Ill. 236, 100 Am.S.R. 225. 

92. Wis.—Bennington County Sav. 
Bank v. Lowry, 152 N.W. 463, 160 
Wis. 659. 

12 C.J. p 1065 note 6. 


93. Wis.—Bennington County Sav. 
Bank v. I^owry, supra. 

94. U.S.—Union Dry Goods Co. v. 
Georgia l^iblic Service Corpora¬ 
tion, Ga., 39 S.Ct. 117, 248 U.S. 372, 
63 I..Dd. 309, 9 A.L.R. 1420. 

Ill.—Kite v. Cincinnati, I. & W. R. 

Co., 119 N.M 904. 284 Ill. 297. 
Ind.—Northern Indiana <& Southern 
Michigan Telephone, T(‘legraph ^ 
Cable* Co. V. I’eoplc’s Mutual Telc- 
I)hone Co. of La Orange, 119 N.E. 
212, 187 Ind. 486. 

N.J.—Schmoele v. Atlantic City R. 
Co., 165 A. 14‘3, 108 N.J.Eq. 353, 
afarmed 160 A. 524, 110 N.J.Fq. 
679. 

Okl.—l\aLterson v. Stand ind Oil & 
Gas Co., 77 P.2d S3, 182 Okl. 156. 
appeal dismissed 59 S.Ct. 259, 305 
U.S. 376, 83 L.Ed. 231. 

12 C.J. p 1066 note 9. 

95- Cal.—Limoneria Co. v. Railroad 
Commission of California, 162 P. 
1033, 174 Cal. 232. 

96. U.S.—Midland Pvealty Co. v. 
Kansas City Power & Light Co., 
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Kan., 67 S.Ct. 345, 300 U.S. 109, 
81 L.Ed. 540, rehearing denied Mid¬ 
land Rc*alty Co. v. Kansas City 
Power & IJght Co., 67 S.Ct. 604, 
300 U.S. 687, 81 L.Ed. 888-—Pro- 
duticrs’ Transp. Co. v. Railroad 
ConnnlsHion of State of Culifornia, 
Cal., 40 S.Ct. 131, 251 U.S. 228, 
64 I..Ed. 2'39. 

Nortlu'rn Indiana & Southern 
Michigan Telephone, Telegraph & 
Cable Co. v. I'eople's Mutual Tele¬ 
phone Co. of La Grange, 119 N.E. 
212, 187 Ind. 486. 

Mo.—City of Fulton v. Public Serv¬ 
ice Commission of Missouri, 204 
S.W. 386, 275 Mo. 67, error dis¬ 
missed 40 S.Ct. 342, 251 U.S, 540, 
64 T..Ed. 408. 

Okl.—Southern Oil Corporation v. 
Yale Natural Gas Co.. 214 P. 131, 
80 Okl. 121, affirmed 46 S.Ct 97, 
266 U.S. 683, 69 L.Ed. 453. 

Pa.—People’s Natural Gas Co. v. 
Public Service Commission, 123 A. 
799, 279 Pa. 262, afllrmed 46 S.Ct 
371, 270 U.S. 650, 70 L.Ed. 726. 

St. Clair Coal Co. v. Public Serv¬ 
ice Commission, 79 Pa.Super, 528. 
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Application of this rule has been made to com- Nevertheless contracts between public service cor- 
mon carriers, including railroad companies^'^ street porations and third persons are not to be lightly 
railroad companies,and pipe line carriers,®^ and waived aside by simply invoking the convenient 
to such other public service corporations as electric apologetics of the police power; it is necessary that 
light and power companies,^ gas companies,^ steam any contract interfered with affect adversely the 
heating companies,^ telephone companies,^ turnpike welfare of the public^ Thus, if state statutes reg- 
or toll road companies,^ and water companies.^ ulating public utilities and impairing the contracts 


W.Va.—Shrader v. Steubenville, East 
Liverpool & Beaver Valley Trac¬ 
tion Co., 99 S.B. 207, 84 W.Va. 1— 
Baltimore & O. R. Co. v. Public 
Service Commission, 94 S.B. 545, 
81 W.Va. 457, L.R.A.1918D 268. 

12 C.J. p 1065 note 15- 
Conflict with legral duties 

A contract of a public service cor¬ 
poration that conflicts with public 
duties imposed upon it by law is not 
within protection of constitutional 
provision inhibiting Impairment of 
the obligations of contracts. 

W.Va.—Shrader v. Steubenville, East 
Liverpool & Beaver Valley Trac¬ 
tion Co., 99 S.E. 207, 84 W.Va. 1. 

97. Ill.—Hite V. Cincinnati. I, & W. 

R. Co., 119 N.E. 904, 284 Ill. 297. 
Kan.—Baldwin v. State Corporation 
Commission, 56 P.2d 453, 143 Kan. 
580. 

Ky.—Kentucky Traction Terminal 

Co. v. Murray, 195 S.W. 1119, 176 
Ky. 593, error dismissed 39 S.Ct. 
388, 249 U.S. 62'3, 63 L.Ed. 806, 
followed in Kentucky Traction & 
Terminal Co. v. Barrett, 195 .S.W. 
1124, 176 Ky. 605. 

Mich.—Grand Rapids & I. Ry, Co. 
V. Cobbs & Mitchell, 168 N.W. 961, 
203 Mich. 133. 

Neb.—Holmberg v.. Chicago, St. P., 
M. & O. R. Co., 214 N.W. 746, 115 
Neb. 727, reversed on other 
grounds Chicago, St. P., M. & O. 
Ry. Co. V. Holmberg, 51 S.Ct. 56, 
282 U.S. 162, 75 L.Ed. 270. 

N.J.—Schmoele v. Atlantic City R. 
Co., 155 A. 143, 108 N.J.Eq. 353, 
affirmed 160 A. 524, 110 N.J.Eci. 597. 
Ohio.—New York Cent. R. Co. v. 
Public Utilities Commission of 
Ohio, 170 N.E. 574, 121 Ohio St, 
588. 

King Powder Co. v. Thrasher, 20 
Ohio N.P.,N.S., 401. 

Pa.—State Line & S. R. Co. v. Le¬ 
high Valley R. Co., 120 A. 829, 277 
Pa. 227—Leiper v. Baltimore & P. 
R. Co., 105 A. 551, 262 Pa. 328. 
W.Va.—Baltimore «Ss O. R. Co. v. 
Public Service Commission, 94 S. 
E. 545, 81 W.Va. 457, L.R,A.191SD 
268. 

12 C.J. p 1065 note 10. 

Rebates 

Although a contract for rebates of 
freight rates was lawful when exe¬ 
cuted, congress, by subsequent legis¬ 
lation could make it illegal. 

Pa.—State Line & S. R. Co. v. Le¬ 
high Valley R. Co., 120 A. 829, 277 
Pa. 227. 


98. Ill.—Lust V. Metropolitan West 
Side Elevated Ry. Co., 222 Ill.App. 
288. 

Ky.—Kentucky Traction & Terminal 
Co. V. Murray, 195 S.W. 1119, 176 
Ky. 593, error dismissed 39 S.Ct. 
388, 249 U.S. 623, 6'3 L.Ed. 806, 
followed in Kentucky Traction & 
Terminal Co. v. Barrett, 195 S.W. 
1124, 176 Ky. 605. 

Pa.—Schaper v. Cleveland & E. Ry. 

Co., 108 A. 407, 265 Pa. 109. 

12 C.J. p 1065 note 11. 

99. U.S.—^Producers* Transp. Co. v. 
Railroad Commission of State of 

. California, Cal., 40 S.Ct. 131, 251 

U. S. 228. 64 L.Ed. 239. 

1. U.S.—Union Dry Goods Co. v. 
Georgia Public Service Corpora¬ 
tion, Ga., 39 S.Ct. 117, 248 U.S. 372, 
63 L.Ed. 309, 9 A.L.R. 1420. 

U. S. V. Oklahoma Gas & Elec¬ 
tric Co., C.C.A.Okl., 297 F. 575. 
Va.—Commonwealth v. Shenandoah 
River Light & Power Corporation, 
115 S.E. 695, 135 Va. 47. 

W.Va.—Mill Creek Coal & Coke Co. 

V. Public Service Commission, 100 
S.E. 557, 84 W.Va. 662, 7 A.L.R. 
108. 

2. Pa.—People's Natural Gas Co. v. 
Public Service Commission, 123 A 
799, 279 Pa. 252, affirmed 46 S.Ct. 
371, 270 U.S, 550, 70 L.Ed. 726. 

Henshaw v. Payette County Gas 
Co., 161 A. 896, 105 Pa.Super. 564. 
Natural Oas Act 

U.S.—Mississippi River Fuel Corpo¬ 
ration V. Federal Power Commis¬ 
sion, C.C.A.8, 121 F.2d 159. 
Evidence held insufficient to es¬ 
tablish that value placed on gas 
leases by state public utilities com¬ 
mission and state supreme court for 
rate purposes constituted an in¬ 
fringement of constitutional immu¬ 
nities of gas company. 

U.S.—^Dayton Power & Light Co. v. 
Public Utilities Commission of 
Ohio, Ohio, 54 S.Ct. 647, 292 U.S. 
290, 78 L.Ed. 1267. 

3. U.S.—Midland Realty Co, v. Kan¬ 
sas City Power & Light Co., Kan., 
67 S.Ct. 345, 300 U.S. 109, 81 L. 
Ed. 540, rehearing denied 57 S.Ct. 
604, 300 U.S. 687, 81 L.Ed. 888. 

Opportunity to test rates 
Enforcement of rates for steam 
heat filed with public service com¬ 
mission and rates promulgated by 
commission under Missouri statute 
did not violate contract clause of 
constitution as to one having con- 
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[ tract for lower rate, although there 
was no hearing, finding or order by 
the commission with respect to con¬ 
tract rates, where such party had 
the same opportunity as others to 
test the rates filed or promulgated. 
U.S.—Midland Realty Co. v. Kansas 
City Power & Light Co., supra. 

4. Mich.—Oceana Farmers’ Mut. 
Telephone Co. v. United Home 
Telephone Co., 172 N.W. 553, 205 
Mich. 662. 

Mo.—City of Fulton v. Public Serv¬ 
ice Commission of Missouri, 204 

S.W. 386, 275 Mo. 67, error dis¬ 
missed 40 S.Ct. 342, 251 U.S. 646, 
64 L.Ed. 408. 

12 'C.J. p 1065 note 14, 

Contracts betweezi compaoiies 

State may exercise power to pro¬ 
vide for welfare of people thereby 
rendering partially or wholly Ineffec¬ 
tive otherwise valid contracts be¬ 
tween telephone companies. 

Ind.—Northern Indiana & Southern 
Michigan Telephone, Telegraph & 
Cable Co. v. People’s Mut. Tele¬ 
phone Co. of La Grange, 119 N.E. 
212, 187 Ind. 486. 

5. Conn.—Derby Turnp. Co. v. 
Parks, 10 Conn. 522, 27 Am.D. 700. 

6. Cal.—Limoneria Co. v. Railroad 
Commission of California, 163 P. 
1033, 174 Cal. 232. 

Me.—In re Island Falls Water Co., 
108 A. 459, 118 Me. 397. 

Tex.—^Allen v. Park Place Water, 
Light & Power Co., Civ.App., 266 
S.W. 219. 

13 C.J. p 1065 note 13. 

7. Kan.—Farmers Co-op. Grain & 
Supply Co. V. Chicago, R. I. & p. 
Ry. Co., 33 P.2d 170, 139 Kan. 677. 

Pa.—Director General of Railroads 
V. West Penn Rys. Co., 126 A. 767, 
281 Pa. '309. 

Purchase and transportation of gas 

A stats statute in effect requiring 
a corporation producing, selling, and 
transporting gas to assume the obli¬ 
gation of a common purchaser as 
well as a common carrier of gas and 
necessitating the impairment of pre¬ 
existent purchasing obligations is 
violative of the contract clause of 
the federal constitution. 

U.S.—Texoma Natural Gas Co. v. 
Railroad Commission of Texas, D. 
C.Tex., 59 P.2d 750. 

Relieving improvident obligation 
Since a contract of a street raiL 
way company with a railroad com¬ 
pany to divide expense of a watch- 
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of such corporations are not restricted to properties 
in fact devoted to public use, they will not be up¬ 
held.* Furthermore, if a corporation was not a 
public utility at the time the contract in question 
was made and the contract was not made in antici¬ 
pation of the acquisition of such status but was 
merely a private undertaking, the obligation thereof 
cannot be impaired by state regulation.* However, 
a contract for service made with a corporation not 
at the time a public utility, but with the right and 
intention of becoming such, is subject to a rate mod¬ 
ification by the state without any unconstitutional 
impairment of contract obligations.^* 

Contracts for passes or free service. It is the 
rule in some jurisdictions that anti-pass statutes, 
directed against the issuance of free passes by com¬ 
mon carriers, are not invalid as impairing the obli¬ 
gations of contracts because they have the effect of 
annulling existing contracts for passes.Else¬ 
where, however, statutes of this character have 
been construed to apply only prospectively on the 
presumption that the legislature did not intend a 
retrospective application which might unconstitu¬ 
tionally impair existing contracts for passes.^* 
Moreover, it has been held that a state statute for- 


I bidding telegraph companies from issuing franks, 
except for cash, unconstitutionally impairs a pre¬ 
existing contract between a telegraph company and 
a landowner for a right of way.^* 

Contracts relating to the nse of public highways 
must be deemed to have been made in contempla¬ 
tion of the regulatory power of the state over such 
roadsj^^ Thus, the fact that the holder of a contract 
carrier permit had purchased trucks and equip¬ 
ment before the enactment of a statute under 
which the proper state dei)artmcnt denied it a per¬ 
mit or that contracts of carriage were entered into 
by it before enactment docs not render the statute 

unconstitutional. 

Regulation of natural resources. Since the needs 
of conservation in respect of natural resources, 
such as oil or gas, arc to be determined by the leg¬ 
islature, the fact that an otherwise proper regula¬ 
tion by the state has- the effect of impairing con¬ 
tracts between corporations and other persons does 
not render them unconstitutional.^* Thus, the ex¬ 
tent of private contract as to the drilling of oil wells 
being at all times subject to the police power of the 
state, the exercise by the state of such power is not 
a proper subject for the invocation of the constitu- 


man at crossings does not adverse¬ 
ly affect the public welfare, the leg¬ 
islature cannot interfere to relieve 
a party from an improvident con¬ 
tract. 

Pa.—Director General of Railroads 
V. West Penn Hys. Co., 126 A. 707, 
281 Pa. 309. 

IbelocatloiL of tracks 
The obligations of a contract be¬ 
tween a railroad and a quarry re¬ 
quiring a relocation of tracks, made 
prior to federal Transportation Act 
of 1920 cannot be impaired by such 
act. 

Va.—Chesapeake & O. Ry. Co. v. 
Williams Slate Co., 129 S.R 499. 
143 Va 722, error dismissed 46 
S.Ct. 202, 269 U.S. 640, 70 L.Kd. 
401. 

8 . Cal.—^Allen v. Railroad Commis¬ 
sion of California, 175 P. 466, 179 
Cal. 68, 8 A.L.R. 249, certiorari de¬ 
nied Railroad Commission of State 
of California v. Allen, 39 S.Ct 259, 
249 Ijr.S. 601, 03 L.Ed. 797. 

8 . Ark.—Clear Creek Oil & Gas Co. 
V. Ft. Smith Spelter Co., 230 S.W. 
897, 148 Ark, 260. 

10. U.S.—Ft. Smith Spelter Co. v. 
Clear Creek Oil & Gas Co., Ark., 
45 S.Ct 263, 267 U.S. 231, 69 L.Fd. 
588. 

11, Ill.—Hite V. Cincinnati, I, & W. 
R. Co., 119 N.B. 904, 284 Ill. 297. 

Ky.—Kentucky Traction & Terminal 
Co. V. Murray, 196 S.W. 1119, 176 


Ky. 693, error dismissed Murray 
V. Kentucky Traction & Terminal 
Co., 39 S.Ct 388, 249 U.S. 623, 63 
L.Ed. 806, followed in Kentucky 
Traction & Terminal Co. v. Bar¬ 
rett 1*5 S.W. 1124, 176 Ky. 605. 
N.J.—Schmoele v. Atlantic City R. 
Co., 155 A. 14'3, 108 N.J.Bq. 353, 
afUrmod 160 A. 524, 110 K.J.Eq. 
697. 

Free pass over bridge 
The fact that an existing con¬ 
tract for free passes over a toll 
bridge owned by a street railway 
company is annulled by a subsequent 
anti-pass statute does not void the 
statute as unconstitutionally Impair¬ 
ing contracts. 

W.Va.—Shrader v. Steubenville, Bast 
Livtsrpool Sc Beaver Valley Trac¬ 
tion Co., 99 S.B. 207, 84 W.Va, 1. 

12. NT.H.—Emerson v. Boston & M. 
R. R., 75 A. 629, 76 N.H. 427. 

Ohio.—Short v. Cleveland, C, C. & 
St. L, Ry. Co., 18 Ohio ^.^,^8., 
537, appeal dismissed 63 Wkly. 
Law Bui. 183, 16 Ohio X^w 60. 
Tex.—St. Louis, Southwestern R. Co. 
V. Mitchell-Crittenden Tie Co., Civ. 
App., 148 aw. 1191—Gulf, C. & a 
F. R. Co. V. Wells-Fargo Express 
Co., Civ.App., 108 S.W. 174, affirm¬ 
ed, Sup., 110 S.W. 41—Texas & N. 
O. R. Co. V. Wells-Fargo Express 
Co., Civ.App., 108 S.W. 172, affirm¬ 
ed 110 aw. 38, 101 Tex. 564. 

10 C.J. p 711 note 38. 

13. Cal.—Irvine v. Postal Telegraph-1 
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Cable Co., 173 P. 487, 37 CaLApp. 
60. 

14. Ky.—Ashland Transfer Co. v. 
State Tax Commission, 65 aw.2d 
691, 247 Ky. 144, 87 A.L.R. 634. 

Tex.—Railroad Commission of Texas 
V. Intor-City Forwarding Co., Civ. 
App., 57 S.W.2d 290, followed in 
Railroad Commission of Texas v. 
Bradbury, 67 S.W.2d 294. 

15. Tex,—Railroad Commission of 
Texas V. Inter-City Forwarding 
Co., Civ.App., 57 S.W.2d 290, fol¬ 
lowed in Itallroad Commission of 
Texas V. Bradbury, 67 aw.2d 294. 

Id. U.S.—Henderson Co. v. Thomp¬ 
son, Tex., 67 S.Ct. 447, 300 U.S. 
258, 81 Ij.Ed. 632. 

Begulation o-f maamfaetnre 
Texas statute prohibiting use of 
sweet gas in manufacture of carbon 
black is not an unconstitutional Im¬ 
pairment of obligation of contract, 
notwithstanding It prevented per¬ 
formance of company's contract with 
producers to take sweet gas for ex¬ 
traction of gasoline content and com¬ 
pany’s contract to deliver residue to 
another company for manufacture of 
carbon black. 

U.S.—-Henderson Co. v. Thompson, 
supra. 

Regulation, of prices 
Okl.—Natural Gas Pipeline Co. of 
America v. Corporation Commis¬ 
sion, 272 P.2d 426, reversed on 
other grounds 76 S.Ct. 698, 349 U.S. 
908, 99 L.Ed. 1244, 
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tional prohibition against the impairment of con¬ 
tract obligations.'^'^ It has been held, however, that 
a statute requiring a lessee under a gas or oil lease, 
within a specified time after notice is given him that 
oil is being produced and transported from a well 
a certain distance from the border of the leased 
premises, to drill an offset well or to forfeit his 
lease, when applied to preexisting leases, impairs 

the obligation of the contract.^s 

Corporations engaging in professional practice. 
A statute prohibiting corporations from engaging in 
the practice of dentistry does not impair the obli¬ 
gations of contracts in the constitutional sense even 
where the contracts involved were made before the 
enactment of such statute, as they were necessarily 
made subject to the regulatory power of the state.^^ 

h. Banks and Fiduciary Corporations 

Since financiaf and fiduciary corporations are subject 
to the reguiatory power of the state, incidental impair- 
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ment of their contracts by such regufation is not uncon¬ 
stitutional. 

Banks, building and loan associations, mortgage 
and guaranty corporations, and the like, being quasi¬ 
public institutions peculiarly affected with the pub¬ 
lic interest, are so within the sphere of legislative 
control that an incidental impairment of contracts 
to which they may be parties is insufficient to 
render otherwise proper statutory regulations un¬ 
constitutional. ^0 Thus, proper regulation of banks 
by the state under its police power does not uncon¬ 
stitutionally impair existing deposit contracts.^! A 
statute requiring deposits unclaimed for a certain 
number of years to be turned over to a public officer 
as trustee for the owners has been held not to im¬ 
pose an unconstitutional impairment on the deposit 

contract. 2 2 

On the other hand, a statute vesting in a city 
board of trustees all deposits the owners of which 
have not been heard of for a certain number of 
years has been held to be unconstitutional.^S A 


17- Okl.—^Patterson v. Stanolind Oil 
& Gas Co., 77 P.2d 83, 182 Okl. 
155, appeal dismissed 59 S.Ct. 269, 
305 U.S. 376, 83 L.Ed. 231. 

Well spacing- sta-tu-te 

The regrulation of the drilling of 
oil and gas wells by the state un¬ 
der its police power into common 
source of supply and the distribu¬ 
tion of the production thereof among 
owners of mineral rights in lands 
overlying the common source of 
supply, as prpvlded by the well-spac¬ 
ing act, does not violate provisions 
of either state or federal constitu¬ 
tions forbidding the impairment of 
contract obligations. 

Okl.—Pa-t:terson v. Stanolind Oil «& 
Gas Co., supra. 

10. Ky.—Union Gas & Oil Co. v. 
Biles, 254 S.W. 206, 200 Ky. 188. 

19. Ill.—^Winberry v.' Hallihan, 197 
N.E. 562, 361 IlL 121. 

20. U.S.—Hackler v. Farm & Home 
■ Savings & Loan Ass’n, D.C.Mo., 6 

P.Supp. 610, appeal dismissed, C. 
C.A,, 73 P.2d 999. 

Cal.—King.v. Mortimer, 233 P.2d 4, 
37 Cal.2d 430. 

Ky.—^Anderson Nat. Bank v. Reeves, 
170 S.W.2d 359, 293 Ky. 736. 
Mass.—Commissioner of Banks v. 
Chase Securities Corporation, 10 N. 
E.2d ,472, appeal dismissed Chase 
Securities Corporation v. Husband, 
68 S.Ct. 476, 30,2 U.S. 660, 82 L. 
Ed: 610. , 

N.J.—In re North Jersey Title Ins* 
Co., 184 A. 420i 120 N.J.Eq. 148, 
affirmed 187 A. 146, 120 N.J.Eq. 
608. 

K.T.—In re Union Guarantee & 
Mortgage Co., 283 N.T.S. 884, 167 
Misc. 408. 


Ohio.—State v. Massillon Savings & 
Loan Co., 143 N.E. 894, 110 Ohio 
St. 320. 

State as depository 
Where the procedure is appropri¬ 
ate, any right of the banks under 
the contract clause is not violated 
by a law requiring them to pay over 
to the state as depository savings 
deposits which have long remained 
unclaimed. 

U.S.—Security Sav. Bank v. State of 
California, Cal., 44 S.Ct. 108, 263 
U.S. 282, 68 L,Ed. 301, 31 A.L.R. 
■391. 

Check-clearance exchange formula 
The statute requiring drawee state 
bank to clear at par all checks drawn 
on it does not impair the obligations 
of contracts in violation of federal 
Constitution. 

Neb.—Placek v. Edstrom, 26 N.W.2d 
489, 148 Neb. 79, 174 A.L.R. 866. 

21. U.S.—Clement Nat. Bank v. Ver¬ 
mont, Vt., 34 S.Ct. .'31, 231 U.S. 
120, 68 L.Ed. 147. 

Tax on deposits 

The obligation of existing con¬ 
tracts of a bank with its depositors 
is not impaired by a tax on deposits 
which the bank is authori^aed to pay 
and to charge to the depositors. 
U.S.—Clement Nat. Bank v. Vermont, 
supra, 

Bemoval of contents of safe deposit 
box 

The contract of a safe deposit 
company with its box renters is not 
impaired by a statute forbidding the 
removal of the contents of the boxes 
after the death of the renter except 
on notice to a public official and on 
payment of the inheritance tax. ■ 
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US.—^National Safe Deposit Co. v. 
Stead. Ill., 34 S.Ct 209, 232 US. 
68, 58 L.Ed. 504. 

22. U.S.—Provident Inst, for Sav. v. 
Malone, Mass., 31 S.Ct. 661, 221 
U.S. 660, 65 L.Ed. 899, 34 L.R.A., 
N.S., 1129. 

Pa.—In re Certain Moneys in Pos¬ 
session and Custody of Union 
Trust Co. of Pittsburgh, Pa., 69 
A2d 154, 359 Pa. 363. 

R.I.—Greenough v. People’s Sav. 

Bank, 94 A. 706, 38 R.I. 100. 
Bscheata 

(1) The contract between a bank 
and a depositor does not give the 
bank tontine right to retain the mon¬ 
ey in event that it is not called 
for by depositor, but it gives bank 
merely the right to use depositor’s 
money until called for by him or 
some other duly authorized person; 
hence, if the deposit is turned over 
to the state in obedience to a valid 
law with respect to escheat of aban¬ 
doned property, the obligation of the* 
bank to the depositor is discharged 
and no impairment of the obligation 
of contract results. 

Ky.—Anderson Nat. Bank v. Reeves, 
170 S.W.2d 350, 293 Ky. 735. 

(2) The statute providing for es¬ 
cheat to state of abandoned bank 
deposits after twenty years is not 
invalid as altering depositors’ con¬ 
tracts. 

Minn.—State v. Northwestern Nat. 
Bank of Minneapolis, 18 N.W.2d 
669, 219 Minn. 471. 

23. Ky.—^Louisville School Board v. 
State Bank, 5 S.W. 739, 86 Ky. 160. 
9 Ky.L. 433—^Bank of Louisville 
■V. Board of Trustees oi Publio 
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similar act requiring bank deposits of unknown de¬ 
positors to be turned over to a public officer where 
they will draw no interest has been held to be un¬ 
constitutional where it so defines “unknown de¬ 
positors'' as to include depositors not actually out 
of touch with the bank.24 Clearly when bank de¬ 
posit contracts are made subject to an existing stat¬ 
ute the operation of such statute on the contracts 
does not constitute an unconstitutional impairment 
of its obligations.25 

The legislature may provide that notes and mort¬ 
gages of associations shall not be negotiable ex¬ 
cept on the order of the circuit court or a judge 
thereof, 26 and may forbid officers of a building and 
loan association to receive dues owing it after 
knowledge that it is insolvent.27 

Mortgage and bond rehabilitation acts. Emer¬ 
gency statutes providing for the administration of 
mortgage investments of corporations taken over 
by a certain state department have been held not to 
unconstitutionally impair the contractual obligations 
between the corporations and the holders of partic¬ 
ipating certificates,28 Likewise, a somewhat similar 
statute empowering a designated state officer, with 
the consent of a specified proportion of the holders 
of bonds or mortgage participation certificates, to 
require the alteration, amendment, or waiver of any 
terms of bonds or certificates and making the orders 
to that effect binding is not unconstitutional as im¬ 
pairing contractual obligations.29 


§ 374, - Regulating Foreign Corpora¬ 

tions 

A state, under the guise of regulation, may not im¬ 
pair the contractual obligations of foreign corporations. 

The legislature may prescribe the conditions un¬ 
der which a foreign corporation will be permitted to 
do business within the state or may exclude it al¬ 
together without impairing the obligation of con¬ 
tracts between the corporation and third persons or 
stockholders, within the meaning of the Constitu- 
tion.20 luirthcrmore, as has been seen supra § 372, 
a statute which makes enforceable contracts of a 
foreign corporation which were unenforceable un¬ 
der the law in existence when made is not void as 
impairing the obligation of contracts. However, 
contracts previously made by a foreign corporation 
cannot be in any wise affected as to their validity 
by the exclusion of foreign corporations from the 
state^i or by a statute restricting their right to do 
business therein .22 

Tax statutes requiring foreign corporations em¬ 
ploying nonresidents within the state to withhold 
the tax on their salaries^s or to assess and collect 
a tax on corporate loans to rcsidents^^ have been 
held not violative of the constitutional provision. 

Statutory regulation of foreign insurance com¬ 
panies as impairing contractual rights protected by 
the Constitution is considered infra § 378. 


Schools, 6 S.W. 735, 83 Ky. 219, 9 
Ky.L. 527. 

24. Ohio.—State v. Cook, 180 N.B. 
554, 41 Ohio App. 149, affirmed, 180 
N.B. 896, 126 Ohio St. 206, certio¬ 
rari denied State of Ohio ex rel. 
Millikan v. Cook, 63 S.Ct. 80, 287 
U.S. 626, 77 L.Ed. 543. 

25. Pa.—Commonwealth v. Dollar 
Saving's Bank, 102 A. 569, 259 Pa. 
138, 1 A.D.R. 1048. 

26. Ind.—Bowlby v. Kline, 63 N'.E. 
723, 28 Ind.App. 659. 

27. Mo.—State v. Missouri Guaran¬ 
tee Sav., etc.. Assoc., 67 S.W. 215, 
167 Mo, 489. 

28. N.T.—In re Westchester Title & 
Trust Co., 198 N.B. 19. 268 N.Y. 
432, motion denied 199 N.E. 691, 
269 NT.T. 602—In re People, by Van 
Schaick, 191 N.E. 522, 264 N.Y. 475, 
appeal dismissed Abrams v. Van 
Schaick, 65 S.Ct 135, 293 U.S. 188, 
79 L.Ed. 278—People, by Van 
Schaick, v. Title & Mortgage Guar¬ 


antee Co. of Buffalo, 190 N.B, 153, 
264 N.Y. 69. 

Borrowing money for expenses 

Statutory provisions, authorising 
mortgage commission to borrow 
money to pay taxes and expenses of 
foreclosing mortgage on realty after 
taking over mortgage and participa¬ 
tion certifleates secured thereby, are 
not invalid as impairing contractual 
obligations. 

N.Y.—^Wolff V. Mortgage Commission, 
1 N.E.2d 836, 270 N.Y. 428. 

Amendment imconstitutioiLal as to 
contracts xuider court order 
Amendatory act requiring state 
mortgage commission to take over 
all contracts for servicing of mort¬ 
gages where corporation guarantee¬ 
ing mortgages has been taken over 
by superintendent of insurance for 
rehabilitation or liquidation despite 
the fact that the contracts were 
made part of court order theretofore 
entered in reorganization proceed¬ 
ings, has been held to be void as 
impairing the obligation of contracts, 
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N.Y.—In re Bond & Mortgage Guar¬ 
antee Co., 283 N.Y.S. 623, 167 Misc, 
240. 

29. N.J.—Savings Investment & 
Trust Co. V. Associated Bankers 
Title & Mortgage Guaranty Co., 
192 A. 684, 122 N.J.Bq, 95. 

30. U.S.—Hartford Accident & In¬ 
demnity Co. V. Delta & Pine Land 
Co., Miss., 54 S.Ct. 634, 292 U.S. 
143, 78 L.Ed. 1178, 92 A.L.R. 928. 

12 C.J. p 1065 note 23. 

31. Mo.—Flinn v. Gillen, 10 S.W.2d 
923, 320 Mo. 1047. 

12 aJ. p 1066 note 24. 

32. U.S.—Bedford v. Eastern Bldg., 
etc.. Assoc., Tenn., 21 aCt. 697. 
181 U.S. 227, 45 L.Ed, 834. 

33. U.S.—Travis v. Yale & Towne 
Mfg. Co., N.Y., 40 S.Ct. 228, 252 
U.S. CO, 64 L.Ed. 460. 

34. Pa.—Commonwealth v. Sun Oil 
Co., 143 A. 495, 294 Pa. 99. 60 A. 
L.R. 737. 
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§ 375. -Insolvency I^aws and Regulation 

of Priority of, Claims 

a. Bankruptcy legislation 

b. Insolvent banks and fiduciary corpo¬ 

rations 

c. Preference of creditors 
a. Bankruptcy Legislation 

Congress, under the bankruptcy provision of the 
Constitution, may impair the obligation of contracts be¬ 
tween insolvent corporations and their creditors, but 
a state may not do so. 

Under the power granted it by the bankruptcy 
provision of the Constitution of the United States, 
congress is competent to enact legislation drawn 
with the direct intention and effect of impairing the 
obligations of contracts between insolvent debtors, 
including private corporations, and their creditors.^^ 
Thus, as all parties to contracts are considered to 
be aware of and subject to federal laws relating to 
bankruptcies, amendments of such laws by congress 
by no means necessarily impair the contractual 
rights of insolvent corporations and their creditors 
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in the' constitutional sense.^® Furthermore, an eq¬ 
uitable distribution of a bankrupt’s assets or an eq¬ 
uitable adjustment - of creditor’s claims in respect of 
such assets, by way of corporate reorganization, 
may be regulated by a bankruptcy statute which 
does in fact impair the obligation of the bankrupt’s 
contracts, such impairment not being forbidden.37 
On the other hand, a state may hot enact or en¬ 
force any legislation governing bankruptcies which 
impairs the obligations of contracts between corpo¬ 
rations and their creditors,^8 nor may it discharge 
any debts except those which, within its territory, 
after the passage of the insolvency act, have been 
incurred by persons subject to its laws.^® 

b. Insolvent Banks and Fiduciary Corporations 

The contract clause of the Constitution protects de¬ 
positors or other creditors of insolvent financial Insti¬ 
tutions, and state legislatures may not impair their con¬ 
tracts, although the legislatures may regulate the liqui¬ 
dation or reorganization of such institutions. 

Depositary agreements are subject to, and not im¬ 
paired by, the operation of state insolvency statutes 
in effect at the time such agreements are made.'^o 


35. U.S.—Kuehner v. Irving Trust 
Co., N.y., 57 S.Ct. 298, 299 U.S. 445, 
81 L.E<a. 340—-Louisville Joint 
Stock Land Bank v. Radford, Ky., 
66 S.Ct. 8*54, 235 U.S, 565, 79 L.Ed. 
1593, 97 A.L.R, 1106, rehearing de¬ 
nied 66 S.Ct. 82, 2‘96 U.S. 661, 80 L. 
Ed. 471—-Continental Illinois Nat, 
Bank & Trust Co. of Chicago v. 
Chicago, R. I, & P. Ry. Co., Ill,, 55 

S. Ct 595, 294 U.S. 648, 79 L.Ed. 

1110 . 

Van Schalck v. McCarthy, C.C.A. 
Colo., 116 F.2d 987. 

In re Phlliboeian, D.C.Ga., 19 P. 
Supp. 737—In re Cope, D.C.Colo., 8 
P.Supp. 778, reheard 8 F.Supp. 961, 
reversed on other grounds, C.C.A.., 
Central States Llf« Ins. Co. v. 
Chilton, 77 P.2d 993, appeal dis¬ 
missed Christophers v. Cope, 79 P. 
2d 986—In re Jacobs, D.C.Ill., 7 P. 
Supp. 749, appeal dismissed, C.C.A., 
73 P.2d 1002. 

In re Franklin Brewing Co., N. 

T. . 249 F. 333, 161 C.C.A. 341. 

30. U.S.—In re Chicago & N. W. Ry. 
Co., C.C.A.I11., 126 F.2d 351, cer¬ 
tiorari denied 63 S.Ct 987, 318 U.S. 
793, 87 L.Ed. 1168, rehearing de¬ 
nied 63 S.Ct, 1160, 319 U.S. 781, 87 
L.Ed. 1726, certiorari denied Sus- 
man v. Mutual Sav. Bank Group 
Committee, 63 S.Ct 987, 318 U.S. 
793, 87 L.Ed. 1158, rehearing de¬ 
nied <63 S.Ct 1161, 319 U.S. 781, 
87 L.Ed. 1726, certiorari denied 63 
S.Ct 988, 818 U.S. 793, 87 L.Ed 
1158, rehearing denied 63 S.Ct 
1161, 319 U.S. 781, 87 L.Ed. 1726, 
oertiorari denied City Bank Farm¬ 
ers Trust Co. V. Life Ins. Group 


Committee, 63 S.Ct 988, 318 U.S. 
793, 87 L.Ed. 1158, certiorari de¬ 
nied Irving Trust Co. v. Mutual 
Sav, Bank Group Committee, 63 S. 
Ct 989, first case, 318 U.S. 793, 87 
L.Ed. 1158, rehearing denied 63 S. 
Ct 1161, 319 U.S. 781, 87 L.Ed. 
1726, certiorari denied Protective 
Committee for Holders of Common 
Stock V. Mutual Sav. Bank Group 
Committee, 63 S.Ct 989, 318 U.S. 
793, 87 L.Ed, 1168, certiorari de¬ 
nied Protective Committee for 
Holders of Preferred Stock v. Mu¬ 
tual Sav. Bank Group Committee, 
63 S.Ct 990, 318 U.S. 793, 87 L.Ed. 
1158. 

In re Prima Co., C.C.A.I11., 88 
F.2d 785, 

37. U.S.—^Kuehner v. Irving Trust 
Co., N.Y., 67 S.Ct 298, 299 U.S. 
445, 81 L.Ed. 340. 

Pair, reasonable asid equitable dis¬ 
tribution. 

Fifth Amendment, although for¬ 
bidding destruction of contract, does 
not prohibit bankruptcy legislation 
affecting creditor's remedy for its 
enforcement against debtor's assets, 
or measure of creditor’s participation 
therein, if statutory provisions are 
consonant with fair, reasonable, and 
equitable distribution of assets. 

U.S.—^Kuehner v. Irving Trust Co., 
supra. 

38. U.S.—^International Shoe Go. v. 
Pinkus, Ark., 49 S.Ct. 108, 278 U.S. 
261, 73 L.Ed. 318. 

Debtors’ Jteorganlzatlott Act pro¬ 
viding for setting aside part of debt¬ 
or's assets for creditors who could 
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look only to such assets for satis¬ 
faction of their claims, preventing 
foreclosure of trust deeds or chattel 
mortgages providing that upon ter¬ 
mination of proceeding debtor was 
to be discharged from liability and 
that court could retain jurisdiction 
of case as long as it deemed neces¬ 
sary, is an unconstitutional impair¬ 
ment of contractual oblig:atio-n. 

Tex.—^Doan v. Cattle Raisers Loan 
Co., 86 S.W.2d 1082, 124 Tex. 1. 

39. U.S.—McGill V. Commercial 
Credit Co., D.C.Md., 243 F. 637, 
appeal dismissed 265 F. 989, 167 C. 
C.A. 664. 

Nonresident creditor 

New York Stock Corporation L. S 
66, declaring preferential transfers 
by insolvent corporations to be In¬ 
valid, is not open to attack in its 
application to a nonresident creditor, 
as impairing obligation of contracts, 
where the debts furnishing a basis 
for the transfer are not questioned. 
U.S.—^McGill V. Commercial Credit 
Co., supra. 

40. Iowa.—^Priest v. Whitney Loan 
& Trust Co., 261 N.W, 374, 219 
Iowa 1281. 

S.B.—^Farmers’ & Merchants' Bank v. 
Tomlinson, 265 N.W. 395, 55 S.D. 
186. 

Xisss onerous statute 

Statute authorizing -commissioner 
of banking, without taking charge of 
banlj, to approve voluntary stabiliza¬ 
tion agreements consented to by 
eighty per cent in amount of de¬ 
positors does not impair obligation 
of contracts, as applied to deposits 
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The constitutional prohibition against the impair¬ 
ment of contracts applies to protect depositors or 
other creditors from the impairment of substantial 
contractual rights between them and insolvent finan¬ 
cial institutions by state legislation.'*^ However, 
state statutes which merely provide for the orderly 
transaction of business and the mitigation of losses 
suffered by depositors or other creditors of an insol¬ 
vent bank or similar financial institution are not un¬ 
constitutional as impairing the obligations of con¬ 
tracts of that nature,the reason being that insti¬ 
tutions of such character are considered to be af¬ 
fected with a public interest and hence subject to 
regulation under the police power.*^ Thus, state 
statutes authorizing a particular officer or a board 
to conserve the assets of an insolvent bank or to 
wind up its affairs under certain conditions,** or to 
freeze the deposits or limit withdrawals when the 
bank is in an unsafe condition,*^ have been held not 
unconstitutionally to impair the obligations of the 
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deposit contracts. It has been decided, however, 
that, if a statute must be construed as authorizing 
a state officer to succeed as trustee of an insolvent 
trust company in direct conflict with the terms of the 
contract on which a party depends for the pro¬ 
tection of his rights therein, it will unconstitutional¬ 
ly impair the obligations of his contract.*^ 

Reorganif^ation. Depositors or other creditors 
have no constitutional right under the federal Con¬ 
stitution to have the affairs of an insolvent financial 
institution liquidated at the hands of a particular 
state officer or a particular court or by any other 
fixed form or method.*^ Thus, otherwise valid 
statutes providing schemes for the reorganization 
and reopening of such corporations are generally 
held not to be unconstitutional as impairing the pre¬ 
existing contractual obligations of the corporation 
with those of its depositors or other creditors who 
do not agree to the reorganization plan.*® This is 


made before date of act, but subse¬ 
quent to statute authorizing commis¬ 
sioner, to perform the much more 
hurtful act of taking charge of the 
bank, and then approving such sta¬ 
bilisation agreements. 

Wis.—Corstvet v. Bank of Deerfield, 
263 N.W. 687, 220 Wis. 209. 

41. Mo.—State ex rel. Banister v. 
Cantley, 62 S.W.2d '397, 330 Mo. 
943. 

42. Ill.—Dillon V. Elmore, 198 N.E. 
128, 361 Ill. 356. 

Cliangiag method of Uquldatlott 

(1) Statute providing for reorgan¬ 
ization of closed bank,, and on its 
face simply changing the method of 
lictuidation. Is not unconstitutional as 
impairing obligation of contract, in 
view of explicit provision in statute 
that assets of closed bank were to be 1 
devoted without impairment or diver- ^ 
Sion t6 payment 6t debts of closed' 
bank. 

tJ.S.—Doty V. Love, Miss., 55 S.Ct. 
658, 295 U.S. 64, 79 L.Ed. 1303, 96 
A.L.R. 1438. 

(2) The statute providing for 
liquidation of insolvent banks .does 
not violate federal constitution pro¬ 
vision prohibiting passage of stat¬ 
utes impairing contractual obliga¬ 
tions, where changes introduced were 
merely .procedural and did not affect 
substantial rights of bank stockhold¬ 
ers. 

]^©b.—Department of Banking v. 
Hedges, 286 N.W. 277, 136 Neb. 
882. 

43. Iowa,^priest v. Whitney Loan 
& Trust Co., 261 N.W. 374, 219 
Iowa 1281. 

N.J.—In re Mechanics Trust Co., 181 
A. 423, 119 N.J.Bq. 141. 

Newman v. Asbury Park & Ocean 
Grove Bank, 191 A. .864, 16 N.J. 


Misc. 395, affirmed 198 A. 286, 120 
N.J.Law 122. 

Pa.—Statler v. U. S. Savings & Trust 
Co. of Connemaugh, 192 A. 250, 
326 Pa. 247. 

44. Mich.—Robinson r. People's 

Bank of Lc.slie, 253 N.W. 25,9, 266 
Mich. 178, 02 A.L.R, 1251. 

S.C.—Zimmerman v. Central Union 
Bank, 8 S.E.2a 359, 194 S.C. 618. 
Becelver^s d.uties j 

Statute requiring bank receiver to 
malce accounting of bank's trusts 
wlt-hln reasonable tim,e and resign 
them pn bank’s behalf is not uncon¬ 
stitutional as impairing obligation of 
contracts sinpe it cannot properly bo 
construed as providing for the suc¬ 
cession of the receiver as trustee. 
IU.~-Dillon V. Elmore, 198 N.B. 128, 
361 Ill. 356. 

45. . Fla.—McConville-' v. Ft. Pierce 
Bank & Trust Co., 136 So. 392, 101 
Fla. 727. 

Pa.—Pestcoe v. Sixth Nat. Bank of 
Philadelphia, 171 A. 302, 112 Pa. 
Super. 373. 

46. Mo.—State ex rel. Banister v. 
Cantley, 62 S.W.2d 397, 330 Mo. 
943. 

47. U.S.-^Doty v. Love, Miss., 65 S. 
Ct 658, 295 U.S. 64, 79 L,Ed. 1303, 
96 A.L.R. 1438. 

Hacklcr v. Farm & Home Sav¬ 
ings & Loan Ass*n, D.C.Mo., 6 F. 
Supp. 610, appeal dismissed, C.C. 
A., 73 F.2d 999: 

Minn.—Timmer v. Hardwick State 
Bank, 201 N.W. 456, 194 Minri. 586. 

43. U.S.—Doty v. Love, Miss., 55 S. 
Ct. 558, 295 U.S. 64, 79 L.Ed. 1303, 
96 A.L.R. 1438. 

Iowa.—Timmons v. Security Sav. 
Bank of Marshalltown, 264 N.W. 
708, 221 Iowa 102, appeal dis¬ 
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missed 67 S.Ct. 15, 299 XJ.S. 503, 
81 L.Ed. 37'3, rehearing denied 67 
S.Ct. 188, 299 U.S. 621, 81 L.Ed. 
458—Priest v. Whitney Loan & 
Trust Co., 2G1 N.W. 374, 219 Iowa 
1281. 

Kan.—City of Holton v. Kansas State 
Bank, 59 P.2d 41, 144 Kan. 352, 
appeal dismis.sed 57 S.Ct. 512, 300 
U.S. 641, 81 L.Ed. 856. 

Ky.—Milner v. Gibson, 61 S.W.2d 273, 
249 Ky. 694—Dorman v. Dell, 62 S. 
W.2d 802,'245 Ky. 34. 

Mich.—Culp V. First Commercial 
Sav. Bank of Constantine, 286 N. 
W. 113, 288 Mich. 646—Lansing 
Drop Forge Co. v. American State 
S<avings Bank, 262 N.W. 756, 273 
Mich. 124, appeal dl.smissed 56 S. 
Ct. 693, 297 U.S. 697, 80 L.Ed. 987, 
104 A.L.R. 1199. 

Minn.—Timmer v. Hardwick State 
: Bank, 261 N.W. 456, 194 Minn. 586. 
N.Jl—^^In re'Mechanics Trust Co., 181 
A. 423, 119 N.J.Eq. 141, reversed 
oh other grounds 181 A. 67, 116 
N.J.L^ivv 64'6. 

Tenn.—Paine v. Fox, 112 S.W.2d 1, 
172 Tenn. 290. 

It has been held, however, that a 
statute providing for reorganization 
of Insolvent state bank is unconsti¬ 
tutional as impairing the bank's ob¬ 
ligation to holder of certificates of 
deposit who did not consent to re¬ 
organization, and therefore ineifoc- 
tive hs to him. 

U.S.—Hessen Siak Shams v. Nebras¬ 
ka State Bank of Bloomfield, Neb., 
D.C.Neb., 48 F.2d 894. 

No contract to Imiwiir 

A reorganization under the statute 
providing therefor does not deprive 
depositors of existing rights or Im- 
pai;r any contract enforceable by 
th^nq as they no, longer have any 
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particularly true as to creditors whose claims ac¬ 
crued subsequent to the enactment of the-reorgan¬ 
ization act involved.^^ Moreover those conditions, 
authorized by statute, which a proper state officer 
imposes in connection with the reorganization plan 
do not impair contractual obligations between an 
insolvent bank and its depositors, although binding 
on both.50 

Bank guaranty laws. The fact that a state bank 
guaranty statute, which is a police regulation, takes 
away from a depositor a right to have issued to him 
an interest-bearing certificate and provides instead 
for the issuance of a noninterest-bearing certificate 
does not render it unconstitutional as impairing de- 

existing* contractual rights to he im¬ 
paired. 

Iowa.—Priest v. Whitney Loan & 

Trust Co., 261 N.W. 374. 219 Iowa 
1281. 

Ky.—Milner v. Gibson, 61 S.W.2d 27'3. 

249 Ky. 594. 

Minority nona.ssenting' depositors or 
creditors 

(1) Statute authorizing reorgani¬ 
zation with approval of superintend¬ 
ent of banking and of majority of 
depositors holding seventy-five per 
cent of unsecured and unpreferred 
deposits over ten dollars permitting 
payment of deposits not in excess of 
ten dollars is not repugnant to con¬ 
tract clause of constitution as ap¬ 
plied to nonassenting larger deposi¬ 
tor, since cost of making partial pay¬ 
ment to such small depositors would 
equal or exceed cost of paying them 
in full. 

Iowa.—Priest v. Whitney Loan & 

Trust Co.. 261 N'.W. 374, 219 Iowa 
1281. 

(2) Statute providing that closed 
banks might be reopened with con¬ 
sent of seventy-five per cent of cred¬ 
itors and depositors, and that rights 
of all former depositors and credi¬ 
tors, whether consenting or not, 
should be limited to preferred stock 
rights under reorganization plan, 
does not impair obligation of con¬ 
tract. 

N.J.—Newman v. Asbury Park & 

Ocean Grove Bank, 191 A. 864, 15 
N.J.Misc. 395. 

(3) Provision in reorganization 
statute, in effect releasing old stock¬ 
holders who participate in reorgani¬ 
zation and advance new capital from 
part of stockholders’ liability, is not 
invalid as impairing obligation of 
contract arising with stockholders 
who took stock in ’bank, where plan 
was substantially more beneficial to 
depositors than continuance of ordi¬ 
nary liquidation, and depositors 
could not show substantial prejudice. 

Miss.—Dunn v. Love, 155 So. 331, 
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positors' contract rights since no contractual right 
to the former ever existed. 

c. Preference of Creditors 

A state may regulate priorities as between creditors 
of a private corporation, but in doing so it cannot give 
preferences which will Impair the obligation of existing 
contracts. 

A state is competent to regulate priorities as be¬ 
tween creditors of a private corporation where the 
obligations involved have been contracted after the 
staters regulatory statute has become effiective,^^ 
However, the state, in regulating the priority of 
claims against solvent and insolvent corporations, 
cannot give preferences which will impair the ob¬ 
ligation of existing contracts.^^ Nevertheless a 

partment of Financial Institutions to 
approve a plan of reorganization 
which is fair and equitable as to 
all depositors, other creditors, and 
shareholders, and is in the public 
interest, must be construed as vest¬ 
ing department with authority to 
prescribe only a fair, equitable, le¬ 
gal, and. constitutional liquidation 
and reorganization and, as so con¬ 
strued. is not unconstitutional as 
“impairing the obligation of con¬ 
tracts.” 

Ind.—Budnik v. Citizens Trust & 
Savings Bank of South Bend, 44 
N.E.2d 298, 220 Ind. 410. 

51. Miss.—Love v. Mangum, 135 So, 
22'3, 160 Miss. 590. 

52. Tex.—State v. Nix, 133 S.W.2d 
963, 134 Tex. 476 answers to cer¬ 
tified questions conformed to, Civ. 
App., 138 S.W.2d 924, reversed on 
other grounds 62 S.Ct. 350, 314 U. 
S. 480, 86 L-Ed. 356, opinion con¬ 
formed to, Civ.App.. 159 S.W.2d 
214. 

Wis.—^In re Banski’s Guardianship, 
276 N.W. 626, 226 Wis. 361. 

12 C.J. p 1066 note 28. 

MiaxuLfestatioii of Intent 

The bankrupt’s assets at time of 
filing of bankruptcy petition become 
a trust fund in custodia, legis for 
his creditors, whose rights then vest 
and may not thereafter be disturbed 
by priorities created by laws there¬ 
after enacted, unless legislative in¬ 
tent to do so is clearly manifested. 
U.S,—In re Hansen Bakeries, C.C.A. 

N.J., 103 F.2d 665. 

DisrttLrbance of veiMd liens 

The rule that valid liens shall not 
be disturbed by bankruptcy proceed¬ 
ings has reference to the vaidity and 
obligations of the contract and not 
to the remedies for enforcing the 
lienholder’s rights. 

U.S.—In re Casaudoumecq, D.C.Cal., 
46 P.Supp. 718. 

53. U.S.—The ivllinnesota Mut. Life 
Ins. Co. V. U. S., D.0.Tex., 47 F.2d 
942. 


172 Miss. 342, 92 A.L.R. 1323, af¬ 
firmed Doty V. Love, 55 S.Ct. 558, 
296 U.S. 64. 79 L.Ed. 1303, 96 A. 
L.R. 1438. 

<4) Statute requiring depositor In 
failed bank who- does not favor pro¬ 
posed reorganization to file written 
objection and deniand sequestration 
of assets to pay value of his claim, 
or accept reorganization scheme does 
not impair his contract right but 
alters his remedy. 

Mich.—Lansing Drop- Forge Co. v. 
American State Sav. Bank, 262 N. 
W. 756, 27'3 Mich. 124, appeal dis¬ 
missed 66 S.Ct 693. 297 U.S. 697, 
80 L.Ed, 987, 104 A.L.R. 1199. 
Assets remaining after payment 
The amendment of plan for reor¬ 
ganization of insolvent bank so as 
to provide that assets remaining 
after payment of creditors should go 
to stockholders did not impair ob¬ 
ligation of contract between bank 
and corporation organized to effect 
the reorganization, where that cor¬ 
poration had no right to the remain¬ 
ing assets. 

Mich.—^Attorney General, on Behalf 
of Reichert, v. Peoples Wayne 
County Bank of Hamtramck, 296 
N,W. 277, 296 Mich. 330, rehearing 
denied 298 N.W. 326, 296 Mich. 
330. 

4)9. S.D.—Farmers’ & Merchants’ 
Bank v. Tomlinson, 225 N.W. 305, 
55 S.D. 185. 

Iiaw a part of ooatract 
Law relating to reorganization of 
insolvent hanks became part of con¬ 
tract of residents becoming creditors 
after law took effect. 

S.D.—Farmers’ & Merchants’ ]^ank v. 
Tomlinson, supra. 

50. Minn.—Baltrusch v. Citizens 
State Bank, 300 N.W. 201, 211 

Minn. 77. 

W.Va.—Eskew v. Buckhannon Bank, 
177 S.E. 433, 115 W.Ta. 579. 

Pair and equitable reoorganization 
The statute authorizing State De- 
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statute affecting priorities, even though plainly re¬ 
troactive, is not necessarily unconstitutional,54 and 
obviously if the law gives merely an apparent but 
not actual priority and .furnishes a more effective 
means of reaching the corporate assets it is not 
within the constitutional prohibition.55 Where a 
statute merely provides for a new division of any 
fund which may in the future arise through the se¬ 
questration of the debtor^s assets in bankruptcy or 
any other insolvency proceeding, the impairment 
clause does not control since the contract between 
a bankrupt corporation and its creditors remains 
what it was before.56 

Depositors. A statute permitting the subordina¬ 
tion of some of the depositors of an insolvent bank 
to allow a full withdrawal by others has been held 
to be void as an unconstitutional impairment of the 
contracts of depositors not favored.57 Furthermore, 
the elimination by amendment of a state constitu¬ 
tional provision giving holders of bank notes and 
depositors who had not stipulated for interest a 
preference in payment will, if construed retroactive¬ 
ly, violate the federal Constitution.58 On the other 
hand, a statute authorizing a designated state of¬ 
ficer to permit a trust company, unable to pay all 
of its depositors, permission to extend the payment 
of time deposits and to postpone the payment of de¬ 


mand deposits does not illegally impair the con¬ 
tracts of the latter.59 A statute allowing a prefer¬ 
ence to the beneficiaries of a trust on the insolvency 
of a bank, when construed as applying to a claim 
for a preference for trust funds deposited and com¬ 
mingled prior to its effective date, even though the 
bank was insolvent at the time, is not unconstitu¬ 
tional as impairing the contract rights of preexist¬ 
ent creditors, since the latter have no right to have 
trust funds put into the general assets.®^ 

It appears to be the rule in some jurisdictions 
that, if a depositor leaves his money in a bank after 
the effective date of an act respecting preferences 
in case of insolvency, his contract with the bank 
will not be considered to be unconstitutionally im¬ 
paired by the enforcement of such statute on the 
su])scquent insolvency of the bank.^i 

§ 375 . -Terminating Corporate Exist¬ 

ence 

Statutes dissolving a corporation or repealing Its 
charter do not necessarily impair the obligations of con¬ 
tracts which the corporation has entered into. 

The enactment of a statute dissolving a corpora¬ 
tion or repealing its charter does not of itself im¬ 
pair the obligations of any contract which the cor- 


Tex.—Males v. Wimberly, Civ.App., 
107 S.W.2d 466. 

Wis.—In r© Banski’s Guardianship, 
276 N.W. 626, 226 Wis. '361. 

12 C.J. p 1066 note 27. 

Bosidliolders 

Since the law as it existed at the 
time of the issuance of certain bonds 
must be considered as having" en¬ 
tered into, and become a part of, the 
contract, the legrislature has no pow¬ 
er to give a preference to one bond¬ 
holder over another. 

Cal.—Rivers Farm Co. v. Gibson, 42 
P.3d 05, 4 Cal.App.2d 95. 

Preference for maintenance 

A statute making state board of 
control a preferred creditor for the 
cost of maintenance furnished an 
inmate of a state institution did 
not give board preference against 
incompetent's estate for maintenance 
furnished prior to enactment of stat¬ 
ute, since statute, if retroactive, 
would be unconstitutional as to oth¬ 
er creditors as impairing obligation 
of contracts. 

Wis.—In re Banski’s Guardianship, 
276 N.W. 626, 226 Wis. 361. 

Stockh-olders- 

The vested rights of a stockholder 
in the property of a building and loan 
association could not be affected by 
the passage of subsequent legisla¬ 
tion, making a different distribution 


I of association’s assets, since to hold 
I that stockholder would be affected by 
such legislation would violate the 
constitutional inhibition against the 
impairment of the obligation of con¬ 
tracts. 

Pa.—In re Yonah Building & Loan 
Ass’n of Philadelphia, 3 A.2d 49, 
133 Pa.Super. 376. 

54. XJ.S.—In re Inland Dredging 

Corporation, C.C.A,N.Y., 61 F.2d 

765, 88 A.L.R. 254, certiorari de¬ 
nied Castellano v. Globe Indemnity 
Co., 53 S.Ct. 403, 288 U.S. 611, 77 
L.Ed. 985. 

55. Ind.—Garvin v. Chadwick Real¬ 
ty Corporation, 9 N'.E.2d 268, 212 
Ind. 499. 

Union Trust Co. v. Ralston, 191 
N.R 94, 101 Ind.App. 548. 

12 C.J. p 1066 note 29. 

5€. U.S.—In re Inland Dredging 
Corporation, C.C.A.N'.Y., 61 F.2d 

765, 88 A.L.R. 264, certiorari de¬ 
nied Castellano v. Globe Indemnity 
Co., 63 S.Ct. 403, 288 U.S. 611, 77 
L.Ed. 986. 

57. Md.—Ghingher v. Pearson, 168 
A. 105, 165 Md. 273. 

Emergency banking bill exempting 
unsecured deposits of municipalities 
from restrictions against withdraw¬ 
als and permitting city to cash 
checks given for taxes and award¬ 
ing priority to deposits made by I 
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bank commi.ssioncr as receiver of 
insolvent banks and exempting such 
deposits from withdrawal re.stric- 
tions is void as impairing obligation 
of contract of deferred dcpo.sitors. 
Md.—Ghingher v. Pearson, supra. 

68. Ala.—Harris v. Walkor, 74 So. 
40, 199 Ala. 61. 

69. Pa.—Statler v. U. S. Savings & 
Trust Co. of Conemaugh, 192 A. 
260, 326 Pa. 247. 

60. Ind.—Garvin v. Chadwick Real¬ 
ty Corporation, 9 H.E.2d 268, 212 
Ind. 499. 

Union Trust Co. v. Ralston, 191 
N.E. 94, 101 Ind.App. 548. 

61. Ind.—Garvin v. Chadwick Jteal- 
ty Corporation, 9 I7.E.2d 268, 212 
Ind. 499. 

S.C.—^Witt v. People’s State Bank of 
South Carolina, 164 S.E. 306, 166 
S.C. 1, 8'3 A.L.R. 1068. 

Wyo.—In re Riverton State Bank, 49 
P.2d 637, 48 Wyo. 372. 

Eeposita for collection 

Statute giving preference to own¬ 
er of items deposited for collection 
in bank which failed before remit¬ 
tance, although items have been in¬ 
termingled with bank’s assets, is not 
an impairment of contract right of 
depositors who left money in bank 
after enactment of statute. 

Wyo.—In re Riverton State Bank, 
supra. 
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poration has entered into.62 The repeal of the 
charter, for example, is not unconstitutional merely 
because there are bonds of the corporation out¬ 
standing, nor because the franchises or other prop¬ 
erty of the corporation have been mortgaged to se¬ 
cure such bonds.^s Statutory provisions are void, 
hovrever, when they attempt to divert the assets of 
the corporation from existing creditors, or to alter 
the rights of such creditors among themselves.^^ 
The effect of the repeal or modification of a charter 
under a reserved power is to excuse the further per¬ 
formance of executory contracts as far as they are 
rendered impossible of performance by such re¬ 
peal.®^ It has been held that the legislature can¬ 
not, after the expiration of the charter, revive the 
liabilities due to a corporation,*66 but, on the other 
hand, a statute has been sustained which authorized 
the enforcement of obligations taken by a bank 
after the expiration and before a subsequent rein¬ 
statement of its charter,67 and contract rights of 
persons indebted to a de facto corporation defec¬ 
tively organized or organized under an invalid law 


are not impaired by a statute making the corpora¬ 
tion a corporation de jure.®^ 

§ 377. -Affecting Remedy 

Statutes affecting only remedies for the enforcement 
of contracts between corporations and third persons do 
not unconstitutionally Impair such contracts. 

Statutes are valid which do not impair the sub¬ 
stantive rights of either the corporation or third 
persons under antecedent contracts, but merely af¬ 
fect the remedy for the enforcement of such con- 
tracts,69 provided a substantial and reasonable rem¬ 
edy is left available.'^® Thus, a remedial statute au¬ 
thorizing the appointment of a receiver to take over 
the property of insolvent corporations does not im¬ 
pair the contractual obligations of debtors of the 
corporation.71 On the other hand, a statute which, 
while purporting to affect only the remedy, in fact 
does destroy or impair the obligations of preexisting 
contracts is unconstitutional^^ jf the state consti¬ 
tution forbids the impairment of remedies for the 
enforcement of contracts as well as the impairment 
of the contractual obligations the remedies must be 
left intact.73 


62 . Wash.—^Hawley v. Bonanza 
Queen Min. Co., Ill P. 1073, 61 
Wash. 9 %. 

12 C.J, p 1066 note 31. 

Z:zistiix.gr remedies 

Dissolution of corporation does not 
constitute an impairment of the ob¬ 
ligation of contracts made with cred¬ 
itors and others, since resort may be 
had to property of corporation in 
mode provided by statute, or, if there 
be no adeguate statutory remedy, by 
processes of equity, 

N.J.—Petition of Collins-Doan Co., 
70 A.2d 169, 3 N.J. 382, 13 
2d 1250. 

Bxercise O'f court’s Jurisdiction 
In proceeding by corporation for 
judicial supervision of the winding 
up of its affairs and its dissolution, 
exercise of court’s jurisdiction in 
winding up and dissolution of cor¬ 
poration did not violate any vested 
contract right of shareholders not¬ 
withstanding provision in articles of 
incorporation that all or substantial¬ 
ly all of corporate property could 
not be disposed o-f unless approved 
by vote of all shareholders or by 
their written consent, which was not 
given by four shareholders. 

Cal.—In re Mayellen Apartments, 
App., 285 P.2d 943. 

63 . Mich.—People v. Calder, 117 N. 
W. 314, 153 Mich. 724, 126 Am.S. 
R. 650. 

64 . U.S.—Lfothrop v. Stedman, C.C. 
16A C.J.S.—4 


Conn., 15 F.Cas.No.8,519, 13 

Blatchf. 134, 42 Conn..683. 

Wash.—Hawley v. Bonanza Queen 
Mining Co., Ill P. 1073, 61 Wash. 
90. 

6S. Ga.—Macon, etc., R. Co. v. 

Sharp, 11 S.B. 442, 85 Ga. 1. 
ee. Del.—Commercial Bank v. Lock- 
wood, 2 Del, 8. 

67. Pa.—Bleakney v. Farmers’, etc., 
Bank, 17 Serg. & R. 64, 17 Am.D. 
685, 

68- U.S.—^Deitch v, Staub, Tenn., 115 
F. 309, 53 C.C.A. 137. 

69. U.S.—Hackler v. Farm & Home 
Savings & Loan Ass’n, D.C.Mo,, 6 
F.Supp. 610, appeal dismissed, C. 
C.A., 73 F.2d 999. 

Ill.—Town of Cheney’s Grove v, Van- 
Scoyoc, 191 N.B. 289, 357 Ill. 52— 
Reapers’ Bank v. Willard, 24 Ill. 
433, 76 Am.D. 765. 

Kan.—State v. Public Service Com¬ 
mission of Kansas, 11 P.2d 999, 
135 Kan, 491. 

La.—Hibernia Mortgage Co. v. Greco, 
186 So. 60, 191 La. 658. 

Gager v. Teche Transfer Co., 
App„ 143 So, 62. 

Pa.—John Eichleay, Jr., Co. v. An- 
tonoplos, 164 A, 343, 309 Pa. 411, 
appeal dismissed Antonoplos v. 
John Eichleay, Jr., Co., 63 S.Ct. 
528, 289 U.S. 703, 77 L.Ed. 1460. 
Tex.—Lyon-Gray Lumber Co. v. Gib¬ 
raltar Life Ins. Co., Com.App., 269 
S.W. 80. 

12 C.J. p 1066 note 39. 
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Act permitting* corporation to 
plead usury in actions on notes ex¬ 
ecuted before an act preventing cor¬ 
porations from pleading usury be¬ 
came effective, not depriving lender 
of rights possessed under usury act 
pursuant to which loan was made 
does not impair obligation of con¬ 
tract. 

Pa.—John Eichleay, Jr., Co. v. An¬ 
tonoplos, 164 A. 343, 309 Pa. 411, 
appeal dismissed Antonoplos v. 
John Eichleay, Jr., Co., 53 S.Ct. 
628, 289 U.S. 703, 77 L.Ed. 1460. 

70. Pa.—^Reed v. Penrose, 2 Grant 
472. 

S.C.—State v. State Bank, 1 S.C. 63. 

71. Ga.—^Hall v. Carey, 5 Ga. 239. 

72. Kan.—State v. Public Service 
Commission of Kansas, 11 P.2d 999, 
135 Kan. 491. 

Valid O'lily ia future 

Provision for filing complaint for 
reparation certificate within three 
years after payment of unreasonable 
rate is valid as to shipper’s contracts 
in future, but void in retroactive 
aspect as impairing obligation of 
contract. 

Kan.—State v. Public Service Com¬ 
mission of Kansas, supra. 

73. U.S.—^Western Nat. Bank v. 
Reckless, C.C.N.J., 96 F. 70. 

N.Y.—People v. O'Brien, 18 N.E. 692, 
111 N.Y. 1, 7 Am.S.R. 684, 2 L.R.A. 
255. 

12 C.J. p 1066 note 39 [a]. 
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§ 378. Insurance Companies 

Insurance contracts are within the protection of the 
contract clause of the Constitution. 

The operation of an otherwise valid statute reg¬ 
ulating insurance contracts does not unconstitu¬ 
tionally impair the obligations of an insurance con¬ 
tract entered into after the effective date of such 
statute.On the other hand, a statute is void 
which attempts to alter or impair the substantial 


16A C.J.S. 

rights of either party to a contract of insurance.*^5 
Statutes which have been declared void as impair¬ 
ing rights of parties under contracts with insurance 
companies include an act depriving stockholders of 
an accrued right in the surplus of a company,an 
act depriving policyholders or beneficiaries of vest¬ 
ed rights,an act authorizing a single local benefit 
society to assume sole liability on benefit certificates 
on which all the local societies were liable at the 


74. U.S.—^Watson v. Employers Lia¬ 
bility Assur. Corp., La., 75 S.Ct, 
166, 348 U.S. 66, 99 L.Ed. 166. 

Richards v. Security Mut. Life 
Ins. Co., D.C.N.Y., -259 P. 727. 

Ky.—Kenton & Campbell Benev. Bur¬ 
ial Ass’n V. Quinn, 60 S.W.2d 564, 
244 Ky. 260. 

Wis.—State v. Smith, 199 N.W. 954, 
184 Wis. 309. 

Xnapplioable to eadstln.g' contracts 

(1) Amendment to act regrulating' 
burial associations, inapplicable to 
existing contracts between associa¬ 
tion and members, is not unconsti¬ 
tutional. 

Ky.—Kenton & Campbell Benev. Bur¬ 
ial Ass’n V. Quinn, 60 S.W.2d 664, 
244 Ky. 260. 

(2) Where statute provided that, 
if no option was exercised by in¬ 
sured, accumulated reserve of life 
policy should be applied to purchase 
of extended insurance, amending 
statute allowing insurer to apply re¬ 
serve to purchase of paid-up insur¬ 
ance or to purchase of extended in¬ 
surance is not retroactive so as to 
affect policy entered into prior to 
amending statute, since not so in¬ 
tended by legislature, and, if so in¬ 
tended, it would be unconstitutional. 
La.—Furlong v. National Life & Ac¬ 
cident Ins. Co. of Tennessee, 169 
So. 431, 186 La. 352, 105 A.L.R. 40. 

(3) Statute making the liability of 
an insurer under a liability contract 
absolute and not dependent on In¬ 
sured’s satisfaction of judgment Is 
to be construed as not applicable to 
contracts entered into prior to enact¬ 
ment, since it would impair obliga¬ 
tion of such contracts. 

Mass.—^Wasser v. Congregation Agu- 
dath Sholem, 159 N.E. 603, 262 
Mass. 235. 

(4) Statute limiting payments by 
beneficial societies applies only to 
subsequent contracts, since otherwise 
it would be void as impairment of 
contract. 

Pa.—Contracts of Beneficial So¬ 
cieties, 13 Pa.Dist. & Co. 474. 

(5) The enactment of statute, re¬ 
stricting the use of Kentucky courts 
where process is served upon insur¬ 
ance commissioner as agent, did not 
impair the obligation of a contract 


made out of the state after the stat¬ 
ute was enacted. 

Ky.—^Diggs V. Universal Underwrit¬ 
ers, 175 S.W.2d 24, 295 Ky. 683. 

Statutory provision as part of con¬ 
tract 

The statute providing that injured 
person shall have direct cause of 
action against liability insurer of 
any organization or association of 
any kind not subject to suit for 
tort, and providing that statutory 
provision shall become part of any 
insurance policy regardless of its 
terms does not impair obligation of 
insurance contracts issued after 
statute took effect. 

U.S.—Michael v. St. Paul Mercury 
indem. Co., D.C.Ark., 92 P.Supp. 
140. 

75. U.S.—Hartford Accident & In¬ 
demnity Co. V. Delta & Pine Land 
Co., Miss., 54 S.Ct. 634, 292 U.S. 
143, 78 L.Ed. 1178, 92 A.L.R. 928. 
Cal.—Carpenter v. Pacific Mut. Life 
Ins. Co. of California, 74 P.2d 761, 

10 CaL2d '307, certiorari denied 69 
S.Ct. 61, 306 U.S. 662, 83 L.Ed. 354, 
affirmed 59 S.Ct. 170, 305 U.S. 297, 
83 L.Ed. 182, rehearing denied 69 
S.Ct. 355, 305 U.S. 676, 83 L.Ed. 
437. 

Colo.—Modern Woodmen of America 
V. White, 199 P. 965, 70 Colo. 207, 
17 A.L.R. 393. 

Conn.—O'Connor v. Hartford Acci¬ 
dent & Indemnity Co., 116 A. 484, 
97 Conn. 8. 

Ill-—People ex rel. Kernor v. Rail¬ 
way Mall Mut. Ben. Ass’n, 20 N.E. 
2d 91, 371 Ill. 102—Jones v. Loa- 
leen Mut. Ben. Ass’n, 169 N.E. 254, 
'337 Ill. 431. 

La.—Furlong v. National Life Sc Ac¬ 
cident Ins. Co. of Tennessee, 169 
So. 431, 185 La. 352, 106 A.L.R. 
40. 

Mass.—^Wasser v. Congregation Agu- 
dath Sholem, 159 N.E, 603, 262 
Mass. 235. 

Mo.—Baker v. Sovereign Camp, W. 

O. W., App., 116 S.W.2d 513. 

Wash.—Tremper v. Northwestern 
Mut. Life Ins. Co., 119 P.2d 707 

11 Wash.2d 461. 

12 C.J. p 1066 note 42. 

Te»srt of impairment 
One of the tests In determining 
whether a statute "impairs" substan- 

so 


tive rights of assured under an in- 
.surance contract is whether value of 
contract, by legislation, has been 
diminished. 

Wash.—Tremper v. Northwestern 
Mut. Life Ins. Co., supra. 

Statute destroying protective provi¬ 
sions 

If statute precluding use of sui¬ 
cide as a defense to life policy, as 
amended so as not to be applicable 
to provisions insuring specifically 
against accidental death or death by 
accidental moans, destroyed the posi¬ 
tive provisions of the statute in force 
before amendment as to policies is¬ 
sued before the amendment, it would 
be unconstitutional as impairing the 
obligation of contracts. 

Colo.—McGowan v. Equitable Life 
Assur. Soc. of U. S., 179 P.2d 276, 
116 Colo. 78. 

Ascdgiinient of policy 
Whore life policy provided that 
any assignment of policy was void 
and gave Insured right to payment 
of cash surrender value or to con¬ 
tinue policy as extended term, in¬ 
surance, statute enacted after issu¬ 
ance of policy and providing that 
every decree of divorce shall deter¬ 
mine rights of wife to proceeds of 
husband's life policy in which she 
is named as beneficiary, if construed 
to give court power in divorce action 
to compel insured to assign policy 
to wife so as to enable her to re¬ 
cover cash surrender value, would 
unconstitutionally impair obligation 
of insurance contract. 

Mich.—Byjelich v. John Hancock 
Mut. Life Ins. Co., 36 N.W.2d 212 
324 Mich. 64. 

76. N.Y.—GrcefC v. Equitable L. 
Assur. Soc., 67 N.Y.S. 871, 40 App. 
Div. 180, reversed on other grounds 
64 N.E. 712, 160 N.Y. 19, 73 Am.S. 
R. 659, 46 L.R.A. 288. 

77. Ill.—^Jones V. Loaleen Mut. Ben. 
Ass'n, 169 N.E. 264, 337 Ill. 431. 

12 C.J. p 1066 note 44. 

Dissolution and, reincorporation act 
Death benefit association could not, 
under act providing for dl.ssolutlon 
and rcincorporation, make change 
which would impair rights of certifi¬ 
cate holder. 

Ill.—Jones V. Loaleen Mut. Ben. 
-Ass’n, supra. 
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time of their issue, 78 an act made applicable to exist¬ 
ing contracts with agents, limiting the amount of 
compensation that insurance companies may pay for 
new business,79 an act made by its terms applicable 
to policies previously issued and imposing a penalty 
for failure to pay the amount of a loss within a 
certain time after receipt of the proofs,so and an 
act giving the company additional defenses to ac¬ 
tions on policies previously issued.®^ 

An important limitation to the general rule just 
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stated arises from the fact that insurance com¬ 
panies are quasi-public corporations peculiarly vest¬ 
ed with a public interest and hence are. so within 
the sphere of legislative control that an incidental 
impairment of the obligations of insurance contracts 
occasioned by the exercise of this police power is 
insufficient to render such impairment unconstitu- 
tionaLS2 Thus, it is within the power of the leg¬ 
islature to enact statutes which indirectly affect 
the value of the rights to which policyholders are 
entitled under their contracts,or which alter the 


78 . Mich.—^Kern v. Arbeiter XJnter- 
stuetzungs Verein, 102 N.W. 746, 
139 Mich. 2^3. 

79. N.Y.—Boswell ▼. Security Mut. 
L. Ins. Co.. 86 N.E. 532. 193 NT.T. 
465, 19 L.R.A.,N.S., 946. 

80. La.—Central Glass Co. v. Ni¬ 
agara F. Ins. Co., 59 So. 972, 131 
La. 513. 

81. Ala.—^National Union v. Sherry, 
61 So. 944, 180 Ala. 627. 

82. Cal.—Carpenter v. Pacific Mu¬ 
tual Life Ins. Co. of California, 
74 P.2d 761, 10 Cal.2d 307, cer¬ 
tiorari denied 69 S.Ct. 61, 305 U.S. 
562, 83 L.Ed. 354, affirmed 59 S. 
Ct. 170, 305 U.S. 297, 83 L.Ed. 182, 
rehearing denied 69 S.Ct. 355, '305 

U. S. 675, 83 L.Ed. 437. 

Ga.—Globe, ,«& Rutgers Fire Ins. Co. 

V. Walker. 103 ' S.B. 407, 150 Ga. 
163. 

N.J.—^In re North Jersey Title In¬ 
surance Co., 184 A. 420, 120 N.J. 
Eq. 148, affirmed 187 A. 146, 120 
N.J.Eq. 608. 

Tex.—^Daniel v. Tyrrell & Garth Inv. 

Co„ 93 S.W.2d 372. 127 Tex. 213. 
Workmen’s compensation statute 
amendnient 

(1) -Under-the Workmen’s Compen¬ 
sation Law of Ohio, which originally 
permitted employers to pay compen¬ 
sation to their employees themselves, 
instead of contributing to the state 
insurance fund, but permitted the 
commission to withdraw that privi¬ 
lege, an amendment requiring the 
commission to withdraw that privi¬ 
lege from an employer who insured 
himself against liability for compen¬ 
sation to his employees, did not de¬ 
prive an employer who had already 
made a contract for such insurance, 
of his property, or impair his con¬ 
tract, contrary to the prohibition 
contained in the federal constitution. 
U.S.—Thornton v. Duffy, Ohio, 41 S. 

Ct. 137; 254 U.S. 361, 65 L.Ed. 304. 

(2) Where employer’s compensa¬ 
tion policy provided' that obligations 
assumed were such as arose under 
Workmen’s - Compensation Law . as, 
then existed and all laws supple¬ 
mentary thereto or amendatory 
thereof which may or .become effec¬ 
tive while,policy was in, force, sub¬ 


sequently enacted compensation 
statute relating to employee’s rights 
under insurance contract did hot vio¬ 
late constitutional guaranty against 
impairment of contract. 85 O.S.1941 
§ 1 et seq. 

Okl.—^National Bank of Tulsa Bldg. 
V. Goldsmith, 226 P.2d 916, 204 Okl. 
45. 

BegtHatlon by Canadian parliament 
The rate of assessment of benefi¬ 
ciary society could be changed by 
the parliament of the Dominion of 
Canada by amendment of charter ir¬ 
respective of whether power to 
change was expressly reserved by 
society in contract with certificate 
holders, the parliament of Canada 
not being bound by any written con¬ 
stitution. 

N.Y.—^McClement v. Stipreme Court, 
1. O. F., 119 N.B. 99, 222 N.Y. 470. 

Statute eacpressly applicable to pre¬ 
vious policies 

Where statute, in effect giving 
proceeds of life policy to personal 
representatives of beneficiary if ben¬ 
eficiary does not survive insured, was 
expressly made applicable to policies 
previously issued, the statute was 
controlling over contrary provision 
of policy issued before enactment'of 
statute and such application of th’e 
statute did not impair obligation of 
contract embodied in the policy. 

D.C.—Kindleberger v, Lincoln Nat. 
Bank of Wash., 155 F.2d 281, 81 
U.S.APP.D.C. 101. 167 A.L.R. 1011, 
certiorari denied 67 S.Ct, 495, §29 

U. S. 80'3, 91 L.Ed. 686. 

Abandoned Property Inaw 

The Abandoned Property Law does 
not impair obligatioh'of, life insur¬ 
ance contract by transforming con¬ 
ditional obligations into liquidated 
obligations, in that such policy con¬ 
ditions as the requirement of proof 
©f death are dispensed with in pro¬ 
viding for payment of unclaimed in¬ 
surance funds to the state, even as¬ 
suming that such provisions make it 
more difficult to establish complete 
or partial defenses. , 

U.S.—Connecticut Mut. Life Ins. Co. 

V. Moore, N.Y., 68 S.Ct. 682, 833 
U.S. 641, 92 L.Ed.* ,863, rehearing 
denied 68 S.Ct. 1014, 334 U.S. 810. 
92 L.Ed. ,1741. 


83. Ala.—State ex rel. Highsmith v. 
Brown Service FUneral Co., 182 So. 
18. 

N.Y.—U. S. Mortgage & Trust Co. v, 
Ruggles, 231 N.Y.S. 100, 224 App. 
Div. 604. 

12 C.J. p 1067 note 49. 

Kehabllitatiou plau 

(1) A plan for rehabilitation of 
insolvent life, health, and accident 
insurance company was not an im¬ 
pairment of obligation of contracts 
because of less favorable terms of 
new noncancelable health and acci¬ 
dent policies which were to be sub¬ 
stituted for old ones and In case 
of life policies by substitution of 
new company as contractor, where 
policyholders were given option of a 
liquidation which was as favorable 
to them as that which would result 
from sale and pro rata distribution 
of assets. 

U.S.-^Neblett v. Carpenter, Cal., 59 
S.Ct. 170, 305 U.S. 297, 83 L.Ed. 
182. rehearing, denied 69 S.Ct. 355, 
305 U.S. 676, 83 L.Ed. 437. 

(2) Where rehabilitation of delin¬ 
quent insurer was of general public 
concern, and statute authorizing 
transfer by insurance commissioner 
to voting trust, of stock of insur¬ 
ance company organized for rehabili¬ 
tation purposes was reasonable 
means for promoting' management 
continuity and policy uniformity in 
company, such statute did not vio¬ 
late constitutional inhibitions against 
impairment of contract. 

Cal.—Caminetti v. Pacific Mut. Life 
Ins. Co. of California. 139 P.2d 
908, 22 Cal.2d 344, certiorari de¬ 
nied Neblett v. Caminetti, 64 S. 
Ct. 428, 320 U.S. 802, 88 L.Ed. 484. 

InsurazLce compaaiies eaigaged in mor. 
tuary business 

Where funeral policies of insur¬ 
ance company contained cl^-uses al¬ 
lowing beneficiary to accept e^ither 
sum of money or funeral for de- 
ceAsedi fact that law passed pursu¬ 
ant to police power and prohibiting 
life and accident insurance cpmpany 
from engaging in nAp'rtuary business 
eliminated option of funeral and ren¬ 
dered void other contracts of . insur¬ 
ance company with mortuaries, 4id 
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method of fixing insurance rates. 

In accordance with the foregoing principles many 
legislative acts have been held not to impair the 
obligations of contracts of insurance companies 
these include statutes prohibiting policy provisions 
for the payment of less than the amount stated on 
the face of the policy,a statute limiting the class 
who may become beneficiaries,an act authorizing 
assessment companies to create and hold an emer¬ 
gency fund,®^ a statute authorizing a life insur¬ 
ance company to deposit with a public official a 
fund for the security of the registered policyhold¬ 
ers,an act reducing the amount of securities 
which a company is required to keep on deposit with 
a public official,^® an act exempting beneficiary as¬ 


sociations from the provisions of the general in¬ 
surance laws,®'l a statute requiring notice to insured 
before cancellation for nonpayment,®^ a statute stip¬ 
ulating the subject matter of the notice of call of 
assessments on a beneficial association member,®3 
a statute setting forth what evidence will establish 
materiality of a misrepresentation in an application 
for life insurance,and an act removing a stat¬ 
utory requirement of notice of forfeiture of a 
policy.®^ Furthermore, statutes which merely alter 
the remedy of a party in the enforcement of an in¬ 
surance contract and do not infringe on substantial 
contractual rights are not unconstitutional,®^ such 
as statutes permitting a direct right of action against 
an insurer in first instance without obtaining a judg¬ 
ment against the tort-feasor.®®-^ While it has been 


not render law void as impairingr ob¬ 
ligations of contract. 

Mich.—Metropolitan Funeral System 
Ass’n V. Forbes, 49 N.W.2d 131, 
331 Mich. 185. 

84. Tex.—Daniel v. Tyrrell & Garth 
Inv. Co., 93 S.W.2d 372, 127 Tex. 
213, 

Title lusnraiLoe rateg 

A statute enacted under the police 
power of the state requiring- the in¬ 
surance commissioner to iix title in¬ 
surance rates is not unconstitutional 
because abrogating rate-fixing con¬ 
tract executed before the effective 
date of statute. 

Tex.—^Daniel v. Tyrrell & Garth Inv. 
Co., supra. 

85. Sta-fcntes lield not Tmeonstitu- 
tlonaJl 

(1) An act incorporating a local 
society with the same name as that 
of a previously existing voluntary 
state association whose charter from 
a foreign corporation had been with¬ 
drawn, and conferring on this do¬ 
mestic corporation the exclusive 
right of granting subcharters in the 
state, does not impair contractual 
obligations. 

Va.—National Council J. O. IT. A. 
M. V. State Council J. O. U. A. M., 
Va., 27 S.Ct 46, 203 U.S. 151, 51 
D.Ed. 133. 

(2) An act requiring that pre¬ 
viously adopted amendments to the 
by-laws of fraternal associations 
shall be filed as a condition of their 
validity is not unconstitutional 
Neb.—Knights of Maccabees of 

World v. Nltsch, 95 N.W. 626, 69 
Neb. '372, 6 Ann.Cas. 267. 

(3) An act authorizing an amend¬ 
ment to the bylaws of a benefit as¬ 
sociation whose contracts with its 
members provide that such amend¬ 
ments may be made does not uncon¬ 
stitutionally Impair contractual ob¬ 
ligations. 

Ala.—Fraternal Union of America v. 
Zeigler, 39 So. 751, 145 Ala. 287. 


(4) The statute taxing proceeds 
of life policies as part of a dece¬ 
dent’s estate docs not impair the ob¬ 
ligation of a contract as applied to 
policies which are taken out prior 
to passage of the statute and which 
reserve a right to change the desig¬ 
nated beneficiary. 

Ky .—Dumcsnil v. Reeves, 142 S.W. 
2d 132, 283 Ky. 563. 

(5) The act exempting from credi¬ 
tors’ claims money due under acci¬ 
dent, health or disability policies 
does not violate the contract clauses 
of the state and federal constitu¬ 
tions If construed to exempt an in¬ 
sured’s disability payments from an 
insurer's claims for overpayments, 
made under the policy after the ef¬ 
fective date of the act due to In¬ 
sured's misstatement of age. 

Tenn.—Strader v. JEtna Life Ins. Go., 

181 S.W.2d 622, 181 Tenn. 444. 

86- Tex.—First Texas State Ins. Co. 
V. Smalley, Clv.App., 233 S.W. 314. 

87, Cal.—Machado v. Ellison, 169 P. 
917, 36 Cal.App. 337. 

N.C.—^Andrews v. Most Worshipful 
Grand Lodge of North Carolina 
Free & Accepted Order of Masons, 
128 S.B. 4, 189 N.C. 697. 
trader certificates previously Issued 
A statute limiting the class who 
may be beneficiaries under Insurance 
policies, does not violate the consti¬ 
tution, prohibiting laws impairing 
the obligation of contracts, although 
it regulates future designation of 
beneficiaries under certificate previ¬ 
ously issued. 

Cal.—Machado v. Ellison, 169 P. 917, 
35 Cal.App. 337. 

88, Mass.—^Newhall v. Supreme 
Council A. L. H., 63 N.E. 1, 181 
Mass. 111. 

89, N.Y.—^Attorney General v. North 
American L. Ins. Co., 85 N.Y. 485— 
Attorney General v. North Amer¬ 
ican L. Ins. Co., 82 N.Y. 172, 11 N, 
Y.Wkly.Dig. 65. 

Wis.—^Duel V. State Farm Mut. Au¬ 
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tomobile Ins. Co., 2 N.W.2d 871, 
240 Wis. IGl. 

90. Kan.—U. S. Alliance Mut L. As- 
sur. Soc. V. Welch, 26 Kan. 6,32. 

91- Mo.—Westerman v. Supreme 
Lodge K. P., 94 S.W. 470, 196 Mo. 
670, 5 L.R.A.,N.S., 1114. 

92, Kan.—^Zeigler v. Kansas Life 
Ins. Co., 244 P. 374, 120 Kan. 651, 
44 A.L.R. 1367. 

93. Tex.—Citizen.s' Mut Aid Ass’n 
V. Williams, Civ.App., 45 S.W.2d 
976. 

93.5 N.Y.—Shafran v. The Macca¬ 
bees, 31 N.Y.S.2d 903. 

94. U.S.—Rosenplantor v. Provident 
Sav. L. Aasur. Soc., Tenn,, 96 F. 
721, 37 C.C.A. 566, 46 L.R.A. 473. 

95, Ala.—Macey v. Cruaa, 30 So.2d 
666, 249 Ala. 249—^American Fidel¬ 
ity & Casualty Co. v. Werfol, 162 
So. 103, 230 Ala. 652. 

Ga.—Maryland Casualty Oo. v, Sand¬ 
ers, 176 S.E, 104, 49 Ga.App. 600, 
reversed on other grounds 186 S.E. 
693, 182 Ga, 594. 

Faymeut of attomeyg’ fees 

Statute providing that any insurer 
issuing any contract of insurance, 
which shall fail to pay one entitled 
thereto amount Justly due under such 
contract shall, In any action in any 
court in the state for recovery under 
terms of contract, pay reasonable at¬ 
torneys' fees, does not inapalr obliga¬ 
tion of contract under bond, which 
was furnished by a contractor with 
the United States for public work un¬ 
der the Miller Act, and which made 
no provision for recovery of attor¬ 
neys' fees. 

U.S.—^U. S. for Use and Benefit of 
Midwest Steel & Iron Works Co. 
V. Henly, D.C.Idaho, 117 F.Supp. 
928. 

95.5 U.S.—Bouis V. .®tna Cas. & Sur. 
Co., D.C.La., 91 F.Supp. 954, re¬ 
hearing denied 97 F.Supp, 236. 

La.—Talbot v. Allstate Ins. Co., App., 
76 So.2d 76—^McDoWeU v- National 
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held that a statute which attempts to deprive an in¬ 
surer of the right reserved in a policy previously is¬ 
sued to subrogation against a person responsible for 
the destruction of the property is not unconstitu¬ 
tional,® ^ by other authority such a statute has been 
declared void as impairing the obligation of con¬ 
tract.®’^ 

Although a fraternal benefit society may not so 
amend its constitution or bylaws as to impair sub¬ 
stantial contractual rights previously vested in its 
members and protected from infringement by state 
constitutional provision® s it may make reasonable 
amendments which impair no substantial contractual 
rights.®® 

Reserved power. Where by constitutional or stat¬ 
utory provision a state reserves the right to alter, 
reform, or amend all corporate charters and incor¬ 
poration laws, a subsequent statute requiring the 
amendment of insurance company charters does not 
impair the obligation of contracts ;®®-5 so, an amend¬ 
ment to increase the capital stock to a stipulated 
figure is not unconstitutional.^ Likewise, where 
such rights are reserved by the state, the rights of 
minority policyholders in an assessment insurance 
company are not impaired by a statute authorizing a 
reorganization of the company without their consent 
as a level premium company.^ Furthermore, un¬ 


der such reserved power a statute authorizing a 
change from an assessment insurance company to 
a legal reserve company has been held not uncon¬ 
stitutional.® It has also been held that the rights 
of dissenting policyholders in a mutual insurance 
company are, under these reserved powers, sub¬ 
ject to be affected by a reorganization of the com¬ 
pany as a joint-stock company by the vote of a 
prescribed majority, under a subsequent amendment 
of the statute which was in force at the time of 
the original organization of the company,*^ On the 
other hand, it has been held that such a reorgan¬ 
ization may not be made under a statute passed 
after the grant of the original charter, as such a 
statute would be void as impairing the obligation 
of contract.^ In the consideration of reserved pow¬ 
ers it is important to keep in mind the principle set 
forth supra § 371 that, wide as these reserved pow¬ 
ers are, they do not permit the destruction or impair¬ 
ment of preexistent contracts. 

Contracts of foreign corporations. A state may 
limit or prohibit insurance companies from making 
certain insurance contracts within its own terri¬ 
tory,but it may not extend its laws beyond its 
own borders so as to destroy or impair the rights of 
citizens of another state to make an insurance con¬ 
tract not operative within its own jurisdiction;® 


Sur. Oorp., App„ 68 So.2d 189, ap¬ 
peal dismissed, National Sur. Corp. 
V. McDowell, 74 S.Ct. 867, 347 U.S. 
995, 98 L.Ed. 1127. 

S6. Mass.—Lyons v. Boston, etc,, 
Co., 64 N.R 404. 181 Mass. 551. 

12 C.J. p 1067 note 69. 

97. Oolo.—British America Assur. 
Co. V. Colorado, etc., R. Co., 125 
P. 608, 1135, 62 Colo. 689. 41 L.R. 
A.,N.S.. 1202. 

98. Mo.—Stephens v, Noschang, 
App., 199 S.W. 706. 

Tex.—Estelle Undertaking Co. v. 
Grand Lodge Colored K. P. of Tex¬ 
as, Civ.App., 63 S.W.2d 316. 
Proceeds vested in heneliciaries 
Provision in by-law of fraternal 
benefit society, made part of insur¬ 
ance policy, forbidding the giving” of 
a power of attorney for the payment 
of proceeds, is to prohibit assign¬ 
ment of proceeds after insured's 
death, and therefore illegal and un¬ 
enforceable as limiting the power of 
beneficiaries to assign any portion of 
the proceeds after becoming vested in 
them. 

Tex.—^Estelle Undertaking Co. v. 
Grand Lodge Colored K. P. of Tex¬ 
as, supra 

99. I1L-—Jenkins v. Talbot, 170 N.E. 
735, 338 Ill, 441, 80 A.L.R. 638, 
appeal dismissed McKissick v. Tal¬ 


bot, 51 S.Ct. 342, 283 U.S. 782. 76 
L.Ed. 1412. 

Pa.—Moon v. Locomotive Engineers 
Mut Life & Accident Ins. Atss’n, 
23 A.2d 474, 343 Pa 472. 

Burial association 

N.C.—Spearman v. United Mut. Buri¬ 
al Ass’n, 33 S.E.2d 895, 225 N.C. 
185, 161 A.L.R, 1297. 

99.5 Ohio,—Belden v. Union Central 
Life Ins. Co., 66 N.E.2d 177, 73 
Ohio App. 267, modified on other 
grounds 65 N,E.2d 629, 143 Ohio 
St. 329, appeal dismissed 65 S.Ct. 
129, 323 U.S. 674, 89 L.Ed. 648, and 
Koplin V. Ohio Nat. Life Ins. Co., 
65 S.Ct. 136, 323 U.S. 674, 89 L.Ed. 
548. 

1 . Tex.—Jefferson County Title 

Guaranty Co. v. Tarver, 29 S.W.2d 
316, 119 Tex. 410. 

2. U.S.—Polk V. New York Mut. Re¬ 
serve Fund Life Assoc., N.T., 28 
S.Ct. 66, 207 U.S. 310, 62 L.Ed. 222 
—^Wright v. Minnesota Mut. L. Ins. 
Co., Minn., 24 S.Ct. 649, 193 U.S. 657, 
48 L.Ed. 832. 

Iversen v. Minnesota Mut. L. 
Ins. Co., C.C.Minn., 137 P. 268. 

3. Iowa — ^Wall v. Bankers' Life Co. 
of Des Moines, 223 N.W. 257, 208 
Iowa 1053, appeal dismissed 61 S. 
Ct. 104, 282 U.S. 808, 76 L.Ed. 725. 

4. N.Y.—Grobe v. Erie County Mut. 
IPS. Co., 67 N.Y.S. 290, 39 APP.Div. 

S3 


183, affirmed 62 N.E. 1096. 169 N.Y. 
613. 

5. Wis.—Huber v. Martin, 105 N.W. 
1031, 1135, 127 Wis. 412, 115 Am.S. 

R. 1023, 3 L.R.A.,N.S., 663, 7 Ann. 
Cas. 400. 

12 C.J. p 1067 note 63. 

5.5 U.S.—^Hartford Accident & In¬ 
demnity Co. V. Delta & Pine Land 
Co., Miss,, 54 S.Ct. 634, 292 U-S. 
143, 78 L.Ed. 1178, 92 A.L.R. 928, 
rehearing denied 54 S.Ct. 772, 292 

U. S. 607, 78 L.Ed. 1468. 

Mont,—Trammel v. Brotherhood of 
Locomotive Firemen and Engine- 
' men, 253 P.2d 329, 126 Mont. 400. 

6. U.S.—^Hartford Accident & In¬ 
demnity Co, V. Delta & Pine Land 
Co., Miss., 54 S.Ct. 634, 292 U.S. 143, 
78 L.Ed. 1178, 92 A.L.R. 928, re¬ 
hearing denied 64 S.Ct. 772, 292 U, 

S. 607, 78 L.Bd. 1468, 

Springfield Fire & Marine Ins. Co. 

V. Holmes, 32 F.Supp. 964, reversed 
on other grounds 61 S.Ct. 19, 311 U. 
S, 606, 85 L.Ed. 384, rehearing de¬ 
nied 61 S.Ct 129, 311 U,S. 726, 85 L. 
Ed. 473. 

Subseatiei^t contracts 

It has been held that an act pro¬ 
viding that all policies issued by 
foreign corporations to citizens of the 
state shall be governed by the law 
of the state is not xmconstitutional 
as impairing a contract made subse- 
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neither may the state in an action founded on such 
a contract enlarge the obligations of the parties 
to accord with every local statutory policy solely 
on the ground that one of the parties to the in¬ 
surance contract is its own citizen.'^ It has also 
been held that the refusal of one state to recognize 
a provision in a benefit certificate, valid in the state 


wherein executed, that suit must be brought within 
a fixed time after loss is an unconstitutional im¬ 
pairments Statutes which do not deprive persons 
of any substantial rights, but provide the measures 
with respect to the procedure, do not impair the 
obligation of contracts regardless of where a policy 
is written or delivered.^-® 


3, Remedies in General 


§ 379. As to Subsequent Contracts 

The obligation of contracts is not impaired by a 
statute relating to the remedies for enforcing contracts 
made after Its passage. 

A statute may not be declared unconstitutional 
as impairing the obligation of contract by reason 
of any provision with respect to remedies for the en¬ 
forcement of contracts made after its passage.^ 
Thus, as applied to subsequent contracts, statutes 
have been held valid which gave a lien to laborers, 
subcontractors, or materialmen,provided for the 
discharge of the debts of an insolvent contracted 
within the state and between citizens thereof, 
dissolved attachments on the making of assignments 
for the benefit of creditors,voided certain con¬ 
veyances made within a limited time before insol¬ 
vency proceedings, even though the conveyances 


were to nonresidents of the state passing the law,l3 
exempted property from execution or attachment,^^ 
withdrew from insurance companies the defense of 
suicide, 15 provided that no fire insurance policy 
should be declared void by the insurer for breach 
of any condition where the insurer was not injured 
by such breach,15 or provided that in suits on fire 
policies thereafter issued or renewed defendant 
should not deny that the property insured was 
worth the amount of the policy.i'^ 

It is, of course, competent for a state to regulate 
the priorities as between creditors whose debts are 
contracted after the passage of the statute and 
a statute giving certain liens priority over prior 
contractual liens is valid as to all subsequent con¬ 
tractual liens.i^ 


quent to such statute and subject 
to it. 

S.C.—Owen v. New York Bankers* L. 
Ins. Co., G6 S.E. 290, 84 S.C. 253, 137 
Am.S.R. 845. 

7. U.S.—Hartford Accident & In¬ 
demnity Co. V. Delta & Pine Land 
Co„ Miss., 64 S.Ct. G34, 2D2 U.S. 143, 
78 L.Ed. 1178, 92 A.L.R. 028, re¬ 
hearing: denied 64 S.Ct. 772, 292 U. 
S. 607, 78 L.Ed. 1468. 

a. Neb.—^Avondale v- Sovereign 
Camp, W. O. W., 279 N.W. 365. 

8.5 La.—Churchman v. Ingram, 

App., 66 So.2d 297. 

Pacts determining applicable law 

(1) Doing business in the place of 
injury. 

U.S.—Buxton V. Midwestern Ins. Co., 
D.C.La., 102 F.Supp. 600. 

(2) Intent to the place of appli¬ 
cation. 

U.S.—Bayard v. Traders & Gen. Ins. 
Co., D.C.La., 99 F-Supp. 343, mo¬ 
tion denied 104 F.Supp. 7. 

9. N.J.—Crucible Steel Co. of Amer¬ 
ica V. Polack Tyre & Rubber Co., 
104 A. 324, 92 N.J.Law 221. 

Wis.—^Wausau Malt Products Co. v. 
Citizens’ State Bank of Wausau, 
254 N.W. 379, 214 Wis. 664, 96 A. 
’KR. 1210. 

12 C.J. p 1067 note 65, p 1071 note 
92 [a], p 1079 note 28 [a]. 

10. Ind.—^Barrett v. Milliken, 60 N. 


E. 310, 166 Ind. 610, 83 Am.S.R. 

220 . 

12 C.J. p 1072 note 11. 

XI. U.S.—Baldwin v. Hale, Mass., 1 
Wall. 223, 17 L.Ed. 631. 

12 C.J. p 1074 note 49. 

Citizens of other states 

‘‘By reason of . . . [the im¬ 
pairment clause], no State insolvent 
law can constitutionally affect the 
rights of citizens of other States.” 
N.H.-—Whitney v. Whiting, 35 N.H. 
457, 464. 

12. U.S.—Denny v. Bennett, Minn., 
9 S.Ct., 134, 128 U.S, 489, 32 L.Ed. 
491. 

12 C.J. p 1075 note 63. 

13. U.S.-—Brown v. Smart. Md., 12 S. 
Ct. 958, 145 U.S. 454, 36 L.Ed. 773. 

Knower v. Haines. C.C.Vt., 81 E. 
613, 24 Blatchf. 488. 

14. La.—Succession of Morris, 121 
So. 368, 10 La.App. 660. 

Pa.—Irving Bank, New York, v. Alex¬ 
ander, 124 A. 634, 280 Pa. 466, 34 
A.L.R. 834, 

S.D.—First Nat. Bank v. Halstead, 
229 N.W. 294, 56 S.D. 422. 

12 C.J. p 1076 note 88. 

15. Colo.—Hoad Camp W. O. W. v. 
Sloss, 112 P. 49, 49 Colo. 177, 31 L. 
R.A.,N.S., 831. 

16. Mich.—McGannon v. Michigan 
Millers’ Mut. F. Ins. Co., 87 N.W. 
61, 127 Mich. 636, 89 Am.S.R. 601, 
64 L.R.A. 739. . 
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17. Mo.—Daggs V. Orient Ins. Co., 
38 S.W. 85, 136 Mo. 382, 68 Am.S. 

R. 638, 35 L.R.A. 227, affirmed 19 

S. Ct. 281, 172 U.S. 667, 43 L.Ed. 
662. 

18. Whs.—In re Banski's Guardian¬ 
ship, 276 N.W. 626, 226 Wis. 361. 

12 C.J. p 1066 note 28, p 1076 note 67. 

19. Cal.—First Nat. Bank v. Silva, 
254 P. 262, 200 Cal. 494. 

Ky.—Turner v. Randolph. 280 S.W. 
462, 213 Ky. 65. 

La.—Glcissner v. Hughes, 95 So. 529, 
163 La. 133. 

N.D.—Federal Farm Mortg. Corpora¬ 
tion V. Falk, 272 N.W, 286, 67 N. 
D. 341—Federal Farm Mortg. Cor¬ 
poration V. Falk, 270 N.W. 885, 67 
N.D. 164, certiorari denied 68 S. 
Ct. 24, 802 U.S. 704, 82 L.Ed. 644. 
12 C.J. p 1072 note 29. 

Beason for role 

“The statute gives the right to a 
lien, and the chattel mortgagee, by 
his mortgage contract, consents that 
under stated conditions his Interest 
shall be subject to a lien, or, in other 
words, contracts with reference to 
the statute.” 

Minn.—Monthly Installment Loan Co. 
V. Skellet Co., 144 N.W. 760, 24 
Minn. 144, 147. 

Ziien snstalned against owner 

Statute reestablishing innkeeper’s 
common-law Hen on all property in 
guest's possession, irrespective of 
ownership, and antedating the dellv- 
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§ 380. As to Prior Contracts 

A more efficient remedy may be given for the en¬ 
forcement of a contract already made; 

Legislation designed to enforce performance of 
a contract executed prior to the enactment of the 
legislation does not impair the obligation of con¬ 
tract. 20 

§ 381. - Withdrawal or Change of Reme¬ 

dies Generally 

The legislature may change or withdraw a remedy 
for enforcing contracts, provided an adequate remedy is 


left available, and that the substantive, or substantial, 
rights of the parties, and the value of the contract, are 
not impaired or lessened. 

While, in the absence of express contractual pro¬ 
vision,21 the broad statement has sometimes been 
made that the legislature may regulate at will rem¬ 
edies for the enforcement of existing contracts ,22 
the power of the legislature to regulate such rem¬ 
edies is subject to the constitutional prohibition of 
laws impairing the obligation of contracts, 2 3 which 
prohibition applies to laws impairing the means of 
enforcement,24 at least where substantial rights are 


ery of a radio to a hotel guest for 
demonstration purposes, is not un¬ 
constitutional as impairing obliga¬ 
tion of contracts. 

Mo.—L. E. Lines Music Co. v. Holt, 
60 S.W.2d 32, 332 Mo. 749—L. E. 
Lines Music Co. v. Holt, 61 S.W.2d 
326, 332 Mo. 749. 

Mortgage held subject to prior stat¬ 
utory right 

Statute amending statute giving 
cities owning waterworks a "lien" or 
right to turn .off water for delinquent 
and unpaid charges was not uncon¬ 
stitutional as to mortgagee as im¬ 
pairing contract obligations, where 
right was conferred on city before 
execution of mortgage, and mortga¬ 
gee impliedly assented thereto by 
taking mortgage with knowledge of 
law. 

Wash.—^Metropolitan Life Ins. Co. v, 
Hansen, 38 P.2d 387, 179 Wash. 637. 
120. Cal.—Lincoln v. Superior Court 
in and for Los Angeles County, 39 
P.2d 405, 2 Cal.2d 127.. 

Mich.—Lutz V. Dutmer, 282 N.W. 431, 
286 Mich. 467. 

28 C.J. p 24 notes 22, 23, 27, p 25 note 
40. 

*21. S.D.—Granger v. Luther, 176 N. 

W. 1019, 42 S.D. 636. 

Tex.—Sharber v. Florence, 115 S.W. 
2d 604, 131 Tex. 341. 

•22. Fla.—Mahood v. Bessemer Prop¬ 
erties, 18 So.2d 775, 154 Fla. 710, 
153 A.L.K. 1199. 

Ky.—General Refractories Co. v. 
Henderson, 232 S.W.2d 846, 313 Ky. 
643—Lowther v. Peoples Bank, 169 
S.W.2d 36, 293 Ky. 425—^Kentucky 
Utilities Co. v. Carlisle Ice Co., 131 
S.W.2d 499, 270 Ky. 585—Bagby v. 
Champ, 83 Ky. 13. 

—^Application of Fleetwood 
Acres, 62 N.T.S.2d 669, 186 Misc. 
299, affirmed 63 N.T.S.2d 238, 270 
App.Div, 1050, appeal denied 64 N. 
Y.S.2d 910, 271 App.Div. 754—^Ad- 
diss V. Selig, 264 N.T.S. 816, 147 
Misc. 731, affirmed 266 N.T.S. 1008, 
240 App.Div. 829, reversed on other 
grounds 190 N.E. 490, 264 N.T. 274, 
92 A.L.R. 1384, reargument denied 
191 N.E. 621, 264 N.T. 674—Otselic 
Valley Nat. Bank of South Otselic 


V. Dapson, 10 N.Y.S.2d 588, 170 
Misc. 514. 

N.D.—First Nat. Bank v. Paulson, 288 
N.W. 465, 69 N.D. 612. 

Va.—^Duffy v. Hartsock, 46 S.E.2d 570, 
187 Va. 406. 

12 C.J. p 1067 note 66. 

23. U.S.—U. S. v. Nebo Oil Co., D.C. 
Pa., 90 F.Supp. 73, affirmed, C.A., 
190 F.2d 1003—Wunderlich v. Na¬ 
tional Surety Corporation, D.C. 
Minn., 24 F.Supp. 640* reversed on 
other grounds 111 F.2d 622. 

Ark.-—Reiman v. Rawls, 68 S.W.2d 
470, 188 Ark. 983. 

Cal.—San Bernardino County v. Way, 
117 P.2d 354, 18 Cal.2d 647—^Nor¬ 
ton V. City of Pomona, 63 P.2d 952, 
6 Cal.2d 54. 

National Auto. & Cas. Ins. Co. v. 
Downey, 220 P.2d 962, 98 Cal.App.2d 
586—^Arhues v. National Superior 
Co., 155 P.2d 643, 67 Cal.App.2d 763 
—Ritter v. Franklin, 123 P.2d 866, 
50 Cal.App.2d 844. 

Fla.—Pinellas County v. Banks, 19 
So.2d 1, 154 Fla. 582. 

Ky.—General Refractories Co. v. 
Henderson, 232 S.W,2d 846, 313 Ky. 
613—Kentucky Utilities Co. v. Car¬ 
lisle Ice Co., 131 S.W.2d 499, 270 Ky. 
685—Bagby v. Champ, 83 Ky. 13. 

; La.—State v. Standard Oil Co. of 
Louisiana, 178 So. 601, 188 La. 978. 

Me.—Waterville Realty Corp. v. City 
of Eastport, 8 A.2d 898, 136 Me. 
309. 

N.J.—Wilson V. Herbert, 41 N.J.Law 
454, 32 Am.R. 243. 

N.Y.—Otselic Valley Nat. Bank of 
South Otselic v. Dapson, 10 N.Y.S. 
2d 588, 170 Misc. 614. 

—Spearman v. United Mut. Buri¬ 
al Ass'n, 33 S.B.2d 895, 225 N.C. 
185, 161 A.L.R. 1297. 

N.D.—^Pirst Nat. Bank v. Paulson, 
288 N.W. 465, 69 N.D. 512. 

Pa. —Kuca v. Lehigh Valley Coal Co., 
110 A. 731, 268 Pa. 163. 

Kunze v. City of Duquesne, 190 
A. 538, 126 Pa.Super. 43. 

Tex.—Langever v. Miller, 76 S.W.2d 
1025, 124 Tex. 80, 96 A.L.R. 836. 

Laubhan v. Peoria Life Ins. Co., 
Com.App., 102 S.W.2d 399, answers 
to certified questions conformed to, 
Civ.App., 105 S.W.2d 286. 
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Tucker v. Cole, Civ.App., 215 S. 
W.2d 252, refused no reversible er¬ 
ror—Purser v. Pool, Civ.App., 145 
S.W.2d 942—Beaumont Petroleum 
Syndicate v. Broussard, Civ.App., 
64 S.W.2d 993, appeal dismissed 
Plainview Bldg. & Loan Ass'n v. 
Robbins, 73 S.W.2d 92, 123 Tex. 
408, answer conformed to Guardian 
Trust Co. T. Turner, Civ.App., 73 
S.W.2d 1047—^New* Amsterdam Cas¬ 
ualty Co. V. Patton, Civ.App., 22 
S.W.2d 540, affirmed Patton v. New 
Amsterdam Casualty Co., Com.App., 
36 S.W.2d 1000. 

W.Va.—Boggess v. Buxton, 69 S.E. 

367, 67 W.Va. 679, 21 Ann.Cas. 289. 
Wyo.—James v. Chapman, 68 P.2d 
439, 50 Wyo. 210. 

"Whatever belongs merely to the 
remedy may be altered according to 
the will of the state, provided the 
alteration does not impair the obliga¬ 
tion of the contract. But if that ef¬ 
fect is produced, it is immaterial 
whether it is done by acting on the 
remedy or directly on the contract 
itself. In either case it is prohibit¬ 
ed by the Constitution." 

U.S.—Bronson v. Kinzie, Ill., 1 How. 
311, 316, 11 L.Ed. 143. 

24. U.S.—McNee V. Wall, D.C.Fla., 

13 F.Supp. 326, affirmed, C.C.A., 
Wall V. McNee, 84 F.2d 768—In re 
Marx, D.C.Ark,, 5 F.Supp. 954—Mc¬ 
Nee V. Wall, D.C.Fla., 4 F.Supp. 
496. 

Cal.—San Bernardino County v. Way, 
117 P.2d 354, 18 Cal.2d 647. 

Fla.—State ex rel. Sherrill v. Milam, 
153 So. 100, 113 Fla. 491, 

Ky.—General Refractories Co. v. 
Henderson, 232 S.W.2d 846, 313 

Ky. 643. 

La.—^Hibernia Mortgage Co. v. Greco, 
186 So. 60, 191 La. 658—State ex 
rel. Porterie v. Walmsley, 162 So. 
826, 183 La. 139, appeal dismissed 
Board of Liquidation v. Board of 
Com’rs of Port of New Orleans, 56 
S.Ct. 141, 296 U.S. 540, 80 L.Ed. 384, 
rehearing* denied Board of Liquida¬ 
tion, City Debt of New Orleans v. 
Board of ComTs of Port of New 
Orleans, 66 S.Ct. 246. 296 U.S. 663, 
80 L.Ed. 473. 
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affected,25 but not where the interests affected are 
too contingent, remote, and insubstantial to demand 

protection.25.6 

It is settled that a statute is valid, within the 


impairment clause, which merely affects or alters 
the nature or form of the remedy for the enforce¬ 
ment of existing contracts, or abolishes a particular 
remedy, or substitutes one remedy for another, 


Me.—^Waterville Realty Corp. v. City 
of Eastport, 8 A.2d 898, 13G Me. 
309. 

Mich.—Thompson v. Auditor General, 
247 N.W. SCO, 261 Mich. 624. 

N“.J.—Henderson v. Weber, 35 A.2d 
609, 131 N.J.Law 299, appeal dis¬ 
missed 64 S.Ct. 1270, 322 U.S. 713, 
88 L.Ed. 1555—Lapp v. Belvedere, 
184 A. 837, 116 N.J.Law 663. 

N.D.—E. J. Lander & Co. v. Deemy, 
176 N.W. 922, 46 N.D. 273. 

Ohio.—^State ex rel. Core v. Green, 
115 N.E.2d 167, 160 Ohio St. 175. 
Okl.—Bacciis V. Paukratz, 194 P.2d 
880, 200 Okl. 390—Baccus v. Banks, 

192 P.2d 683, 199 Okl. 647, appeal 
dismissed Reeder v. Banks, 68 S.Ct. 
743, 333 U.S. 858, 92 L.Ed. 1138, re¬ 
hearing denied 68 S.Ct. 911, 333 U. 
S. 883, 92 L.Ed. 1158—Mires v. Ho¬ 
gan, 192 P. 811, 79 Okl. 233. 

Tex.—^Womble v, Shirley, Civ.App., 

193 S.W. 719. 

12 C.J. p 1068 note 69 [b]. 

But it has been said, in sustaining 
a statute creating a new remedy, 
that '‘the obligation of a contract 
has reference alone to the rights of 
the parties arising thereunder and 
not to any remedy for their enforce¬ 
ment" 

Cal.—Lincoln v. Superior Court in 
and for Los Angeles County, 39 P. 
2d 405, 2 Cal.2d 127. 

“Under the constitutional inhibi¬ 
tion against legislation impairing the 
obligation of contracts, it is imma¬ 
terial whether the obligation of a 
contract is impaired by acting on the 
remedy or directly upon the con¬ 
tract" 

N.D.—^E. J. Lander & Co. v. Deemy, 
176 N.W. 022, 924, 46 N.D. 273. 

What constitutes “obligation" see su¬ 
pra § 352. 

25. U.S.—Roger.s v. American Em¬ 
ployers' Ins. Co., D.C.La., 61 P. 
Supp. 142. 

Cal.—Los Angeles County v. Jessup, 
78 P.2d 1131, 11 cm.2d 273—IJrown 
V. Perdon, 64 P.2d 712, 5 Cal.2d 226 
—Meriwether Inv, Co. v. Lampton, 
53 P.2d 147, 4 Cal.2d 697. 

Hales V. Snowden, 65 P.2d 847, 19 
Cal.App.2d 366, certiorari denied 
68 S.Ct 34, 302 U.S. 716, 82 L.Ed. 
662. 

Fla.—Pinellas County v. Banks, 19 
So.2d 1, 154 Fla. 582—Hillsborough 
County V. Bregenzer, 10 So.2d 498, 
161 Fla. 747. 

Ky.—General Refractories Co. v. 
Henderson, 232 S.W.2d 846, 313 Ky. 
643. 

—^Watervllle Realty Corp. v. City 
of Eastport, 8 A. 2d 898, 136 Me. 
300. 


N.T.—Metropolitan Casualty Ins. Co. 
of New York v. Barr Wrecking 
Corp., 40 N.Y.S.2d 607, 180 Misc. 
200 . 

N.D.—First Nat Bank v. Paulson, 
288 N.W. 465, 69 N.D. 512. 

Ohio,—State ex rel. Core v. Green, 
115 N.E.2d 167, 160 Ohio St 175. 
Pa.—Commonwealth ex rel. Marglotti 
V. Cunningham, 10 A.2d 559, 337 
Pa. 289. 

Tradesmens Nat. Bank & Trust 
Co. V. Floyd, 39 A.2d 728, 156 Pa. 
Super. 141. 

25.5 Mich.—Stott v, Stott Realty Co., 
284 N.W. 635, 288 Mich. 35. 

26- U.S.—Honeyman V. Jacobs, N.T., 
69 S.Ct 702, 306 U.S. 539, 83 L.Ed. 
972—Punkhouscr v. J. B. Preston 
Co., N.Y., 54 S.Ct 134, 290 U.S. 163, 
78 L.Ed, 243. 

Borough of Fort Lee v. U. S. ex 
rel. Barker, C.C.A.N.J., 104 F.2d 
275, certiorari dismissed 60 S.Ct 
136, 308 U.S. 629, 84 L.Ed. 626. 

In re Riverview Products, D.C.N. 
T., 34 P.Supp. 733—^Western Pow¬ 
der Mfg. Co. V. Interstate Coal Co., 
D.C.I11., 13 I^'.Supp. 77—Luikhart v. 
Spurck, D.C.I11., 1 F.Supp. 53. 

Ala.—Dickson v. Alabama Machinery 
& Supply Co., 89 So. 843, 18 Ala. 
App. 164, certiorari denied Ex par¬ 
te Alabama Machinery & Supply 
Co., 89 So. 922, 206 Ala. 698. 

Ark.—Dickinson v. Mingea, 88 S.W. 

2d 807, 191 Ark. 946. 

Cal.—Rosenberg v. Janssen, 62 P.2d 
952, 11 Cal.App.2d 16, rehearing de¬ 
nied 64 P.2d 721, 11 Cal.App.2d 15. 
Fla.—Mahood v. Bessemer Properties, 
18 So.2d 775, 154 Fla. 710, 163 A.L. 

R. 1199. 

Ill.—Kingston v. Old Nat. Bank of 
Centralia, 194 N.E. 213, 369 Ill. 192 
—Smolen v. Industrial Commis¬ 
sion, 154 N.E, 441, 324 Ill. 32. 

Iowa.—Grain Belt Ins. Co. v. Gentry, 
222 N.W. 855, 208 Iowa 21. 

Ky.—General Refractories Co. v. 
Henderson, 232 S.W.2d 846, 313 Ky. 
613—Lowthor v. Peoples Bank, 160 

S. W.2d 35, 293 Ky. 425. 

La.—General Motors Acceptance 

Corp. V. Anzelmo, 64 So.2d 417, 222 
La. 1019. 

Mich.—Guardian Depositors Corp. v. 
Powers, 296 N.W. 675, 296 Mich. 
653—Guardian Depositors Corp. of 
Detroit v. Brown, 287 N.W, 798, 
290 Mich. 433—Corpus Juris quoted 
in Lutz V. Dutmor, 282 N.W. 431, 
438, 28G Mich. 467. 

Minn.—Corpus Juris cited In State v. 
Moeller, 249 N.W. 330, 332, 189 
Minn. 412. 

Miss.—Price v. Harley, 107 So. 673, 
142 Miss. 584. 
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Mo.—/Etna Ins. Co. v. Hyde, 285 S. 
W. 65, 315 Mo. 113, certiorari di.s- 
mis.spd 48 S.Ct 174, 276 U.S. 440, 
72 LEd. 357. 

Neb.—I'laoek v. Edstrom, 26 N.W.2d 
480, 148 Nob. 79, 174 A.L.R. 85(1. 
N.J.—Htmderson v. Weber, 35 A.2(1 
600, 131 N.J.Law 299, appeal dis- 
missod 64 S.Ct. 1270, 322 U.S. 713, 
88 L.Ed. 1565. 

St John the Baptist Greek Cath¬ 
olic Church of Perth Atnbey v. 
Gongor, 2 A.2d 337, 124 N.J.Ea, 
449. 

Klorman v. Westcliff Co., 170 A. 
251, 12 N.J.Misc. 266. 

N.Y.—Dows Estates v. Smith. 4 9 N. 
E.2d 077, 200 N.Y. 484—National 
City }?ank of New York v. Gclfert. 
29 N.E.2d 449, 284 N.Y. 13, 130 A. 
L.R. 1472, reversed on other 
grounds 61 S.Ct 898, 313 U.S. 221, 
85 L.Ed. 1299, 133 A.L.R. 1467, re¬ 
argument granted 35 N.E. 2d 922, 
286 N.Y. 569—Sliosberg v. New 
York Life Ins. Co., 155 N.E. 749, 
244 N.Y. 482. 

Gorman v. City of New York, 
110 N.Y.S,2d 711, 280 App.DiV. 39, 
aihrmed 109 N.B.2d 881, 304 N.Y. 
865, motion granted 110 N.B.2d 895, 
304 N.Y. 973—Russell v. Wolf, 271 
N.Y.S. 639, 241 App.Div. 876, mo¬ 
tion granted 195 N.E. 224, 266 N.Y. 
611—Weisel v. Hagdahl Realty Co., 
271 N.Y.S. 629, 241 App.Div. 314. 

Tompkins County Trust Co. v. 
Herrick, 13 N.Y.S.2d 825, 171 Mific, 
929—OLselic Valley Nat Bank of 
South Otsclic V. Dapson, 10 N.Y. 
S.2d 688, 170 Misc. 614. 

N.C.—Byrd v. Johnson, 16 S.B.2d 843, 
220 N.C. 184. 

N.D.—First Nat B«ink v. Paulson, 
288 N.W. 465, 69 N.D. 512. 

Ohio.—Go(jrgo I, Cramer, Inc. v. Pat- 
t(‘rson, 157 N.E. 398, 25 Ohio App. 
130. 

Pa.—Beaver County Building & Loan 
As.s’n V. WInowich, 187 A. 481, 323 
Pa. 483, dissenting opinion 187 A. 
921, 323 Pa. 483. 

Tex.—Langever v. Miller, 76 S.W.2d 
1025, 124 Tex. 80. 96 A.L.R. 836. 

Kelly V. Republic Building 
Loan Ass'n, Civ.App., 34 S.W.2d 
924. 

Va.—Duff V. Hartsock, 46 S.E.2d 570, 
187 Va. 406. 

W.Va.—MoClintlc v. Dunbar Land 
Co,, 33 S.E.2d 693, 168 A.L.R, 1036. 
127 W.Va. 454. 

Wls.—Onsrud v. Kenyon, 300 N.W. 
359, 238 Wis. 496—St. Joseph's 

Hospital of Franciscan Sistf'rs, 
Milwaukee v. Maternity Hospital 
and Dispensary Ass'n, 272 N.W. 
669, 224 Wis. 422, dissenting opin- 
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complete,28 efficacious,^® fair,®® substantial,sub¬ 


provided the remedy left available is, as variously [ 
stated, expressly or in effect, adequate or sufficient,27 j 


ion 273 N.W. 791, 224 Wis. 422— 
State V. Milwaukee Electric Ry. <& 
Light Co., 172 K.W. 230, 169 Wis. 
183. 

Wyo.—Corpus Juris cited ia James v. 
Chapman, 58 P.2d 439, 441, 50 Wyo. 
210 . 

12 C.J. p 1067 note 68, p 1069 notes 
72-74. 

“Legislative power to enact or 
amend remedial statutes, and to 
make the new statute applicable to 
existing contracts, is quite univer¬ 
sally recognized in all jurisdictions. 
Only extraordinary and exceptional 
provisions have ever been denounced 
by the courts as impairing the ob¬ 
ligation of the existing contract." 
Iowa.—Grain Belt Ins. Co. v. Gen¬ 
try, 222 N.W. 855, 208 Iowa 21, 
Change in remedy as not impairing 
vested rights see § 256 supra. 
Withdrawal or change of remedy as 
violating due process clause see § 
614 infra. 

Rule ‘^haa crystallized in the the¬ 
orem that changes may be made in 
the remedy so long as they do not af¬ 
fect the right. It is a general canon 
of statutory interpretation, though 
in the end a matter of degree, as to 
which there can be no rules. The 
case at bar falls in our opinion up¬ 
on the side of remedy, by which we 
mean no more than that the inter¬ 
ests affected are too contingent, too 
remote and too insubstantial to de¬ 
mand protection." 

U.S.—In re Inland Dredging Corpo¬ 
ration, C.C-A.N.Y., 61 F.2d 765, 766, 
88 A^L.R, 254, certiorari denied 
Castellano v. Globe Indemnity Co., 
63 S.Ct. 403, 288 U.S. 611, 77 L.Ed. 
985. 

Change contemplated by parties 
Contracts are ordinarily made in 
contemplation of the legislature's 
power to change the remedies for 
their enforcement. 

Tex.—Patton v. New Amsterdam Cas¬ 
ualty Co., Com.App., 36 S.W.2d 1000 
—Farmers’ Life Ins. Co. v. Wolters, 
Com.App., 10 S.W.2d 698, rehearing 
denied Farmers' Life Ins. Co. v. 
Wolters, Com.App., 14 S.W.2d 58. 

Beaumont Petroleum Syndicate 

V. Broussard, Civ.App., 64 S.W.2d 
993, appeal dismissed Plainview 
Bldg. & Loan Ass'n v. Robbins, 73 
S.W.2d 92, 128 Tex. 408, answer 
conformed to Guardian Trust Co. 
V. Turner, Civ.App., 73 S.W.2d 1047 
—Lingo Lumber Co. v. Hayes, Civ. 
App., 64 S.W.2d 835. 

Alien’s remedy against particular 
property 

A statute preventing the enforce¬ 
ment of claims in favor of other 
aliens against property in the hands 
of the alien property custodian, does 


not impair the obligation of the con¬ 
tract out of which those claims arose. 
U.S.—Nortz V. Miller, D.C.N.Y., 285 
F. 778, affirmed, C.C.A., 285 F. 781. 
Appointment of receiver 

Withdrawing shareholders of a 
building and loan association do not 
have a right to have a receiver ap¬ 
pointed for the association as part 
of their contract. 

Tenn.—Lunati v. Progressive Build¬ 
ing & Loan Ass’n, 67 S.W.2d 148, 
167 Tenn, 161. 

In New Jersey 

(1) The express prohibition of the 
state constitution against legisla¬ 
tive deprivation of a remedy for the 
enforcement of a contract does not 
impair the authority of the legisla¬ 
ture to alter the form of the remedy. 
N.J.—Lapp v. Belvedere, 184 A. 837, 

116 N.J.Law 563. 

(2) This provision is not violated 
by an act authorizing distribution of 
legatee's estate among successors 
after fourteen years* disappearance. 
N.J.—In re Emery's Estate, 156 A. 

130, 108 N.J.Eq. 601. 

27. U.S.—In re Casaudoumecq, D.C. 

Cal., 46 F.Supp. 718. 

Ala.—Opinion of the Justices, 67 So. 

2d 417, 259 Ala. 524. 

Fla.—Mahood v. Bessemer Proper¬ 
ties, 18 So.2d 776, 164 Fla. 710, 153 
A.L.R. 1199. 

Ky.—General Refractories Co. v. 
Henderson, 232 S.W.2d 846, 313 

Ky. 613—Cotton v. Walton-Verona 
Independent Graded School Dist., 
174 S.W,2d 712, 295 Ky. 478—Low- 
ther V. Peoples Bank, 169 S.W.2d 
35, 293 Ky. 425—Milner v. Gibson, 
61 S.W.2d 273, 249 Ky. 594. 

Mich.—Guardian Depositors Corp. v. 
Powers, 296 N.W. G75, 296 Mich. 
553. I 

Neb.—Placek v. Edstrom, 26 N.W.2d 
489, 148 Neb. 79, 174 A.L.R. 856. 
N.J.—^Henderson v. Weber, 35 A.2d 
609, 131 N.J.Law 299, appeal dis¬ 
missed 64 S.Ct. 1270, 322 U.S. 713, 
88 L.Ed. 1655. 

Union County Building & Loan 
Ass’n V. Weltchek, 175 A. 625, 12 
N.J.Misc. 847. 

N.Y.—People ex rel. Brixton Operat¬ 
ing Corporation v. La Fetra, 186 
N.Y.S. 58, 194 App.Dlv. 523, af¬ 
firmed 130 N.E. 601, 230 N.Y. 429, 
16 A.L.R. 152. 

Otselic Valley Nat. Bank of South 
Otselic V. Dapson, 10 N.Y.S.2d 688, 
170 Misc. 514. 

N.C.—Byrd v. Johnson, 16 S.E.2d 843, 
220 N.C. 184. 

Pa.—Commonwealth ex rel. Margiotti 
V. Cunningham, 10 A.2d 559, 337 
Pa. 289. 

S.D.—Hanson v. Federal Land Bank 
of Omaha, Neb., 262 N.W. 228, 63 
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S.D. 622—State ex rel. Northwest¬ 
ern Mut. Life Ins. Co. v. Circuit 
Court of Second Judicial Circuit 
within and for Minnehaha County, 
249 N.W. 631, 61 S.D. 356. 

Tex.—^Aetna Casualty & Surety Co. 
V. Woodward, Com.App., 41 S.W. 
2d 674. 

Lingo Lumber Co. v. Hayes, Civ. 
App., 64 S.W.2d 835. 

Va.—Duff V. Hartsock, 46 S.E.2d 570, 
187 Va. 406. 

W.Va.—^McClintic v. Dunbar Land 
Co., 33 S.E.2d 593, 158 A.L.R. 1036, 
127 W.Va. 454. 

Wis.—State v. Diehl, 223 N.W. 852, 
198 Wis. 326. 

28, Conn.—New England Mortg. Re¬ 
alty Co. V. Rossini, 183 A. 744, 121 
Conn. 214. 

29. U.S.—Conley v. Barton, Me., 43 
S.Ct. 238, 260 U.S. 677, 67 L.Ed. 456. 

Ariz.—Brotherhood of American Yeo¬ 
man V. Manz, 206 P. 403, 23 Ariz, 
610. 

Fla.—State ex rel. Van Ingen v. Pan¬ 
ama City, 171 So. 760, 126 Fla. 
776. 

N.Y.—^Dows Estates v. Smith, 49 N. 
E.2d 977, 290 N.Y. 484—National 
City Bank of New York v. Gelfert, 
29 N.E.2d 449, 284 N.Y. 13, 130 A.L. 
R. 1472, reversed on other grounds 
61 S.Ct. 898, 813 U.S. 221, 85 L.Ed. 
1299, 133 A.L.R. 1467, reargument 
granted 35 N.E.2d 922, 286 N.Y. 
569. 

Tompkins County Trust Co. v. 
Herrick, 13 N.Y.S.2d 825, 171 Misc. 
929—^Ralph v. Cronfc, 268 N.Y.S. 
429, 150 Misc. 69, affirmed 271 N. 
Y.S. 1042, 241 App.Div. 907, amend¬ 
ed 271 N.Y.S, 1047, 241 App.Div. 
915, affirmed 196 N.E. 139, 266 N.Y. 
428. 

Tenn.—^Lunati v. Progressive Build¬ 
ing & Loan Ass'n, 67 S.W.2d 148, 
167 Tenn. 161. 

Wis.—Onsrud v. Kenyon, 300 N.W. 
359, 238 Wis. 496. 

Particular remedy not guaranteed 
Constitutional provision that no 
law impairing obligations of con¬ 
tracts shall be made does not guar¬ 
antee to one a particular or peculiar 
remedy for enforcement of his rights 
under contract. 

Tenn.—Lunati v. Progressive Build¬ 
ing & Loan Ass’n, 67 S-W.2d 148, 
167 Tenn. 161. 

30. Ind.—^Budnik v. Citizens Trust & 
Savings Bank of South Bend, 44 
N.E.2d 298, 220 Ind. 410. 

Wyo.—James v. Chapman, 58 P.2d 
439, 50 Wyo. 210. 

31. U.S.—Conley v. Barton, Me., 43 
S.Ct. 238, 260 U.S. 677, 67 L.Ed. 456. 

In re Inland Dredging Corpora¬ 
tion, C.C.A.N.Y., 61 F.2(l 765, 88 A. 
L.R, 254, certiorari denied Castel- 
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stantial and efficacious, ^2 or valid and, under or substantially equivalent in coercive force.^® 
some authorities, it is not necessary that the remedy 

left available be as effective, advantageous, speedy. On the other hand, it is beyond the power of the 
or convenient as the old,34 although others require legislature to effect an unreasonable alteration in 
that it be equally efficacious, valuable, or prompt,25 the remedyor substantially to impair it;28 or 


lano V. Globe Indemnity Co., 53 S. 
Ct. 403, 288 U.S. 611, 77 L.Ed. 985. 
Cal.—San Bernardino County v. Way, 
117 P.2d 354, 18 Cal.2d 647. 

Ind.—First Bank & Trust Co. of 
South Bend v. Ralston, 55 N.E.2d 
115, 222 Ind. 684. 

Ky.—General Refractories Co. v. 
Henderson, 232 S.W.2d 846, 313 Ky. 
G43—Bagby v. Champ, 83 Ky. 13. 
N.J.—Henderson v. Weber, 35 A.2d 
609, 131 NT.J.Law 299, appeal dis¬ 
missed 64 S.Ct. 1270, 322 U.S. 713, 
88 L.Ed. 1656—Lapp v. Belvedere, 
184 A. 837, 116 H.J.Law 563. 

N.Y.—Dows Estates v. Smith, 49 N. 
E.2d 977, 290 N.Y. 484. 

Tompkins County Trust Co. v. 
Herrick, 13 N.Y.S.2d 825, 171 Misc. 
929. 

Okl.—Baccus v. Pankratz, 194 P,2d 
880, 200 Okl. 390—Baccus v. Banks, 
192 P.2d 683, 199 Okl. 647, appeal 
dismissed Reeder v. Bank.s, 68 S. 
Ct. 743, 333 U.S. 858, 92 L.Ed, 1138, 
rehearing denied 68 S.Ct. 911, 333 

U. S. 883, 92 L.Ed. 1158. 

Tex.—Dickson v. Navarro County 
Levee Imp. Diet. No, 3, 139 S.W.2d 
267, 135 Tex. 95, reversed on other 
grounds 139 S.W.2d 260, 135 Tex. 
102 . 

Beaumont Petroleum Syndicate 
v. Broussard, Civ.App., 64 S.W.2d 
993, appeal dismissed Plainvlcw 
Bldg. & Loan Ass'n v. Robbins, 73 
S.W.2d 92, 123 Tex. 408, answer 
conformed to Guardian Trust Co. 

V. Turner, Civ.App., 73 S.W.2d 1047 
—Lingo Lumber Co. v. Hayes, Civ. 
App., 64 S.W.2d 835. 

WIs.—Onsrud v. Kenyon, 300 N.W. 
359, 238 Wis. 496. 

32. Ky.—Milner v. Gibson, 61 S.W. 
2d 273, 249 Ky. 594. 

Me.—Barton v. Conley, 112 A. 670, 
119 Me. 681, affirmed Conley v. 
Barton, 43 S.Ct. 238, 260 U.S. 677, 
67 L.Ed. 46 6. 

33. Ark.—Sewer Improvement Dist, 
No. 1 of Wynne v. Delinquent 
Lands, 68 S.W.2d 80, 188 Ark. 738. 

34. U.S.—In re Inland Dredging 

Corporation, C.C.A.N.Y., 61 F.2d 

766, 88 A.L.R. 264, certiorari de¬ 
nied Castellano v. Globe Indemnity 
Co., 53 S.Ct 403, 288 U.S. 611, 77 
L.Ed. 985. 

Md.—^Nagel v. Ghingher, 171 A. 65, 
166 Md. 231, 92 A.L.R. 1315. 

Minn.—^Corpus Jturls quoted in State 
V. Moeller, 249 N.W. 330, 332, 189 
Minn. 412. 

N.J.—Henderson v. Weber, 35 A.2d 
609, 131 N.J.Law 299, appeal dis¬ 
missed 64 S.Ct 1270, 322 U.S. 713, 


88 L.Ed. 1555—^Lapp v. Belvedere, 
184 A. 837, 116 N.J.Law 563. 

Union County Building & Loan 
Ass'n V. Weltchek, 175 A. 625, 12 N. 
J.Misc. 847. 

N.Y.—Tompkins County Trust Co. v. 
Herrick, 13 N.Y.S.2d 825, 171 Misc. 
929—Otselic Valley Nat. Bank of 
South Otselic v. Dapson, 10 N.Y.S. 
2d 588, 170 Mi.sc. 514. 

Wis.—State v. Diehl, 223 N.W. 852, 
198 Wis. 326. 

12 C.J. p 1069 note 76. 

Beason for rule 

“Creditors as well as debtors are 
presumed to know that the legisla¬ 
ture has an inherent power to en¬ 
large, limit, alter or repeal remedial 
statutes, provided that contracts are 
not directly impaired, and a remedy 
be left, though less convenient and 
less prompt and speedy, than the one 
so changed or repealed.'" 

Utah.—Kirkman v. Bird, 61 P. 338, 
22 Utah 100, 114, 33 Am.S.R. 774, 68 
L.R.A. 669, 

“Taking away of the remedy in 
equity in cases whore a complete 
remedy at law of the like sort ex¬ 
ists . . . obviou.sly only deprives 

the party of one of two remedies of 
a like character. It does not deprive 
him of any remedy more effective 
than the legal one." 

N.J.—Newark Sav. Inst, v. Forman, 
33 N.J.Eq. 436, 440. 

12 C.J. p 1069 note 73 [a]. 

35. U.S.—Richmond Mortgage & 
Loan Corporation v. Wachovia 
Bank & Trust Co., N.C., 57 S.Ct. 338, 
300 U.S. 124, 81 L.Ed. 562, 108 A.L. 

R. 886. 

In re Marx, D.C.Ark., 5 P.Supp. 
954. 

Fla,—State ex rel. Sherrill v. Milam, 
153 So. 100, 113 Fla. 491. 

Pa.—Beaver County Building Loan 

Ass'n V. Winowlch, 187 A. 481, 323 
Pa. 483, dissenting opinion 187 A. 
921, 323 Pa. 483. 

Tenn.—Hermitage Loan Co, v. Day- 
kin, 56 S.W.2d 164, 165 Tenn. 503. 
Tex.—Harrigan v. Blagg, 77 S.W.2d 
624, 124 Tex. 117—Langevor v. Mil¬ 
ler, 76 S.W.2d 1026, 124 Tex. 80. 
Contra Beaumont Petroleum Syndi¬ 
cate V. Broussard, Civ.App., 64 S. 

W.2d 993, appeal dismis.sed Plain- 
view Bldg. Sc Loan Ass'n v. Rob¬ 
bins, 73 S.W.2d 92, 123 Tex. 408, 
answer conformed to Guardian 
Trust Co. V. Turner, Civ.App., 73 

S. W.2d 1047—^Lingo Lumber Co. v. 
Hayes, Civ.App., 64 S.W.2d 835. 

36. Md.—Burke v. Fidelity Trust 
Co., 96 A.2d 254, 202 Md. 178— 
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[ Ghingher v. Stockholders of Peo¬ 
ple’s Banking Co. of Smithsburg, 
182 A. 558, 169 Md. 678, followed 
in Ghingher v. Stockholders of Ha¬ 
gerstown Bank & Trust Co., 182 
A. 566, 169 Md. 696, affirmed Stock¬ 
holders of Peoples Banking Co. of 
Smithsburg, Md. v. Sterling, 57 S. 
Ct. 386, 300 U.S. 176, 81 L.Ed. 686— 

U. S. Mortg. Co. V. Matthews, 173 
A. 903, 167 Md. 383, reversed on 
other grounds 65 S.Ct. 168, 293 U. 
S. 232, 79 L.Ed. 279—Baltimore Sc 
O. R. Co. V. Maughlin, 138 A. 334, 
153 Md. 367. 

12 C.J. p 1069 note 75. 

Corpus Juris statement quoted in 
connection with the determination of 
whether a substantial and efficacious 
remedy remained after the change. 
Me.—Barton v. Conley, 112 A. 670, 
672, 119 Me. 581, affirmed Conley v. 
Barton, 43 S.Ct. 238, 260 U.S. *677, 
67 L.Ed. 456. 

37- N.C.—Bateman v. Sterrett, 159 
S.E. 14, 201 N.C. 50. 

Destruction, or impairment of reaoL- 
edy 

“It is only where ... [a ret¬ 
rospective remedial act] so far 
transcends reasonable regulations as 
to amount to a destruction or im¬ 
pairment of the implied remedy of 
enforcement that the act is forbid¬ 
den." 

Tex.—Beaumont Petroleum Syndicate 

V. Broussard, Civ.App., 64 S.W.2d 
993, 999, appeal dismissed Plain- 
view Bldg. Sc Loan Ass'n v. Rob¬ 
bins, 73 S.W.2d 92, 123 Tex. 408, an¬ 
swer conformed to Guardian Trust 
Co. V. Turner, Civ.App., 73 S.W.2d 
1047. 

38. U.S.—^W. B. Worthen Co. ex rel. 
Board of Com’rs of Street Im¬ 
provement Dist. No. 513 of Little 
Rock, Ark., v. Kavanaugh, Ark., 
65 S.Ct. 565, 296 U.S. 66, 79 L.Ed. 
1298, 97 A.L.R. 905. 

Ala.—Howard v. State, 146 So. 414, 
226 Ala. 215, followed in State ex 
rel. Lindsay v. Howard, 149 So. 
252, 227 Ala. 208. 

Mich.—Corpus Juris cited in Guard¬ 
ian Depositors Corp. v. Powers, 
296 N.W. 676, 679, 206 Mich. 653— 
Corpus Juris quoted in Lutz v. 
Dutmer, 282 N.W. 431, 438, 286 
Mich. 467. 

N.Y.—Sliosberg v. New York I..ife 
Ins. Co., 155 N.E. 749, 244 N.Y. 
482—People ex rel. Durham Real¬ 
ty Corporation v. La Fetra, 130 N. 
E. 601, 230 N.Y. 429, 16 A.L.R. 162 
—People ex rel. Brixton Operating 
Corporation v. La Fetra, 130 N.E. 
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to abolish all remedy for the enforcement of the i the parties under the guise of a statute relating to 
contract ;39 or to change the substantive rights of | the remedyor, by a change in the remedy, to 


601, 230 N.T. 429, 16 A.L.R. 152, er¬ 
ror dismissed 42 S.Ct 47, 257 U.S. 
665, 66 L.Ed. 424. 

12 C.J. p 1069 note 71. 

In New Jersey, the constitutional 
provision against legislative depriva¬ 
tion of a remedy for enforcing a con¬ 
tract is not violated unless there has 
been a material and substantial im¬ 
pairment of the existing remedy. 

N.J.—Henderson v. Weber, 35 A.2d 
609, 131 N.J.Law 299, appeal dis¬ 
missed 64 S.Ct. 1270, 322 U.S. 713, 
88 L.Ed. 1555—^Lapp v. Belvedere, 
184 A. 837, 116 N.J.Law 563. 

39. U.S.—^Honeyman v. Jacobs, N.Y., 
59 S.Ot. 702, 306 U.S. 539, 83 L.Ed. 
972—Richmond Mortgage & Loan 
Corporation v. Wachovia Bank & 
Trust Co., N.C., 67 S.Ct. 338, 300 
U.S. 124, 81 L.Ed. 552, 108 A.L.R. 
886 . 

Borough of Port Lee v. U. S. ex 
rel. Barker, C.C.A.N.J., 104 F.2d 
275, certiorari dismissed 60 S.Ct. 
136, 308 U.S. 629, 84 L.Ed. 525. 

In re Riverview Products, D.C.N. 
T., 34 P.Supp. 733, 

Ala,—Opinion of the Justices, 67 So. 
2d 417, 259 Ala. 624—Garrett v. 
Colbert County Bd. of Ed., 60 So. 
2d 275, 255 Ala. 86. 

Ark.—Sewer Improvement List. No. 
1 of Wynne v. Delinquent Lands, 
68 S.W.2d 80, 188 Ark. 738. 

Fla.—Cragin v. Ocean & Lake Realty 
Co., 136 So. 795, 101 Fla 1324, re¬ 
hearing denied 140 So. 671, 104 Fla. 
606, and appeal dismissed Girard 
Trust Co. V. Ocean & Lake Realty 
Co., 62 S.Ot 494, 286 U.S. 623, 76 
L.Ed. 1267. 

Ky.—General Refractories Co. v. Hen¬ 
derson, 232 S.'Vy.2d 846, 313 Ky. 
613. 

Md.—^U. S. Mortg. Co. v. Matthews, 
173 A. 903, 167 Md. 383, certiorari 
granted 66 S.Ct 144, 293 U.S. 649, 
79 L.Ed. 662, reversed on other 
grounds 55 S.Ct 168, 293 US. 232, 
79 L.Ed. 279. 

Mich.—Corpus Juris cited in Guard¬ 
ian Depositors Corp. v. Powers, 296 
N.W. 676, 679, 296 Mich. 653— 

Guardian Depositors Corp. of De¬ 
troit V. Brown, 287 N.W. 798, 290 
Mich. 433—Corpus Juris quoted in 
Lutz V. Dutmer, 282 N.W. 431, 438, 
286 Mich. 467. 

N.M.—Rubalcava v. Garst, 206 P.2d 
1154, 53 N.M. 295. 

N.J.—Henderson v. Weber, 35 A.2d 
609, 131 N.J.Law 299, appeal dis¬ 
missed 64 S.Ct 1270, 322 US. 713, 
88 L.Ed. 1566. 

N.Y.—Sliosberg v. New York Life 
Ins. Co., 155 N.E. 749, 244 N.Y. 
482. 

N.D.—First Nat. Bank v. Paulson, 
288 N.W. 465, 69 N.D. 612, 


Okl.—Mires v. Hogan, 192 P. 811, 79 
Okl. 233. 

Pa.—Girard Trust Co. v. Pennsylva¬ 
nia R. Co., 73 A.2d 371, 364 Pa. 676 
—Commonwealth ex rel. Margiotti 

V. Cunningham, 10 A.2d 659, 337 
Pa. 289. 

Tex.—^Kelly v. Republic Building & 
Loan Ass'n, Civ.App., 34 S.W.2d 
924—^Womble v. Shirley, Civ.App., 
193 S.W. 719. 

Wis.—St. Joseph’s Hospital of Fran¬ 
ciscan Sisters, Milwaukee, v. Ma¬ 
ternity Hospital & Dispensary 
Ass’n, 272 N.W. 669, 224 Wis. 422, 
dissenting opinion 273 N.W. 791, 
224 Wis. 422—State v. Diehl, 223 
N.W. 852. 198 Wis. 326. 

12 C.J. p 1068 note 70. 

Reason for rule 

“Without the remedy, the con¬ 
tracts may indeed, in the sense of 
the law, be said not to exist, and its 
obligation to fall within the class of 
those moral and social duties, which 
depend for their fulfilment wholly 
upon the will of the individual. The 
ideas of validity and remedy are in¬ 
separable and both are parts of the 
obligation which is guaranteed by 
the Constitution against invasion.” 
US.—White V. Hart, Ga., 13 Wall. 
646, 653, 20 L.Ed. 685. 

Statute of frauds 

(1) Where bilateral parol contract 
between owner and broker to pay 
broker commission for sale of land 
antedated effective date of statute of 
frauds pertaining to brokers' con¬ 
tracts, under constitutional provision 
against laws impairing the obligation 
of contracts, statute had no appli¬ 
cation to contract notwithstanding 
that negotiations resulting in sale 
were not completed until after effec¬ 
tive date of statute. 

Tex.—Hutchings v. Siemens, 174 S. 

W. 2d 487, 141 Tex. 448, 148 A.L.R. 
1320. 

(2) A statute precluding an action 
on an oral contract where the stat¬ 
ute is pleaded by way of defense does 
not impair the obligation of prior 
oral contracts, since it merely al¬ 
ters a rule of evidence. 

Ohio.—George I. Cramer, Inc., v. Pat¬ 
terson, 157 N.E. 398, 25 Ohio App. 
130. 

(3) A statute barring recovery of 
commissions on sale of real estate, 
unless the agreement for commis¬ 
sions is in writing, does not bar re¬ 
covery on an oral contract consum¬ 
mated prior to effective date of the 
statute, but, if a construction giving 
the statute retroactive operation is 
required, the statute is void as im¬ 
pairing the obligation of contracts in 
so far as the statute affects contracts 
made prior to its effective date. 
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Tex;—^Purser v. Pool, Civ,App., 145 
S.W.2d 942. 

Change In effect denying remedy 
The legislature may not so modify 
or change an existing remedy or 
suspend a remedy for such length of 
time as to in effect deny a remedy 
as to a preexisting contract. 

S.D.—Granger v. Luther, 176 N.W. 
1019, 42 S.D. 636. 

Contracts made in other states are 
within the rule that all remedies 
for enforcement may not be taken 
away. 

US.—^Western Nat. Bank v. Reck¬ 
less, C.C.N.J., 96 F. 70. 

40. Cal.—Los Ajigeles County v. Jes¬ 
sup, 78 P.2d 1131, 11 Cal.2d 273— 
Brown v. Ferdon, 54 P.2d 712, 6 
Cal. 2d 226. 

Colo.—Corpus Juris Secundum cited 
in In re Special Assessments for 
Paving Dist. No. 3, in City of 
Golden, 95 P.2d 806, 810, 105 Colo. 
158. 

Ky.—General Refractories Co. v. 
Henderson, 232 S.W.2d 846, 313 

Ky. 643. 

N.Y.—Carder Realty Corp. v. State, 
23 N.Y.S.2d 395, 260 App.Div. 459, 
affirmed 35 N.E.2d 194, 285 N.Y. 
803, motion denied 35 N.E.2d 941, 
286 N.Y. 604—People ex rel. Brix- 
ton Operating Corporation v. La 
Fetra, 186 N.Y.S. 58, 194 App.Div. 
623, affirmed 130 N.E. 601, 230 N.Y, 
429, 16 AL.R. 152, error dismissed 
42 S.Ct. 47, 257 US. 665, 66 L.Ed. 
424. 

N.D.—Corpus Juris cited in First 
Nat. Bank v. Bovey, Shute & Jack- 
son, 191 N.W. 765, 49 N.D. 450. 

Pa.—Commissioners of Sinking Fund 
of Philadelphia v. City of Philadel¬ 
phia, 188 A. 314, 324 Pa. 129. 

S.C.—Federal Land Bank of Colum¬ 
bia V. Garrison, 193 S.E. 308, 185 
S.C. 255, certiorari denied Jefferies 
V. Federal Land Bank of Columbia, 
68 S.Ct 28, 302 US. 708, 82 L.Ed. 
547. 

W.Va.—McCllntic v. Dunbar Land Co., 
33 S.E.2d 593, 127 W.Va. 454, 158 
AL.R. 1036. 

12 C.J. p 1068 note 69. 

“A law does not impair the obliga¬ 
tion of a contract, within the mean¬ 
ing of the constitution, if neither 
party is relieved thereby from per¬ 
forming anything of that which he 
obligated himself to do. But if ei¬ 
ther is absolved from performing 
any of these things, such obligation 
is impaired, whether It is done di¬ 
rectly and expressly, or indirectly 
and only as the result of some modi¬ 
fication of the legal proceedings for 
enforcement” 

Minn.—State v. Krahmer, 117 N.W. 

780, 105 Minn. 422, 429, 21 L.R.A. 

1 N.S., 167. 
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chang'e,'*! materially impair, ^2 or abolishes substan- An extraordinary remedy granted by the Icgisla- 
tial rights or obligations, or substantially^^ to lessen ture and springing from no inherent or contract 
or impair the value of the contract,^5 or to weaken'^® right may be altered or withdrawn without inipair- 

or materially changc^'^ the binding effect of the ing the obligation of the contract.'*^*^ 
contract. 

Mandamus. No impairment of the obligation of § 382. —— Remedies Expressly Contracted 
contracts results from a statute which affects only For 

the method of procedure for invoking the remedy it is commonly held that a remedy for which the par- 

by mandamus, or from a statute which abolishes ties expressly contract cannot be changed or abrogated, 

this remedy, but leaves another substantial rem- particularly where It is not given by law. 
edy.^® It has been said that even a remedy exi)ressly 


Corpus Juris cited in support of 
statement that “the Legislature may 
not under the guise of modifying a 
remedy impair the obligation of a 
contract.’* 

Fla.—State ex rel. Payson v. Chil- 
lingworth, 1G5 So. 201, 266, 122 Fla. 
339. 

Corpus Juris cited in support of 
statement that change may so far 
affect remedy as to impair obliga¬ 
tion of contract. 

Me.—Barton v. Conley, 112 A. G70, 
672, 119 Me. 681, afllrmod Conley 

V. Barton, 43 S.Ct. 238, 260 U.S, 
677, 67 L.Bd. 456. 

Invalid contracts 

(1) Invalid contract.s arc entitled 
to no constitutional protection as to 
the impairment of remedies for their 
enforcement. 

Ala.—Reynolds v. Leo, CO So. 101, 180 
Ala, 76. 

(2) Impairment of obligation of 
invalid contracts sec generally § 343 
Hupra. 

Changing parties’ intention 
“A law whicJi enlarges, abridge.^, 
or in any manner change.*? the inten¬ 
tion of the parties, although profos.s- 
ing only to regulate remedy, nece,a- 
sarily impairs the oltligp.tion of the 
contract” 

N.C.—ISateman v. Sterrclt, 159 S.EI. 
14, 16, 201 N.C. no. 

41. N.D.—Corpus Juris cited in F. 
•T. I..and(ir & Co. v. Lecmy, 176 N. 

W. 022, 924, 46 N.D. 273. 

Utah.—Corpus Juris cited in Salt 
Lake Klectrlc Supply Co. v. West, 
182 P. 215, 217, 54 Utah 564. 

42. Cal.—Brown v. Ferdon, 54 P.2d 
712, 5 Cal.2d 226. 

Hales V. Snowden, 65 F.2d 847, 
19 Cal.App.2d 366, certiorari de¬ 
nied 68 act 34, 302 U.S. 715, 82 
L.Ed. 652—Medical Finance Ass’n 
V. Wood, 63 P.2d 1219, 20 Cal.App. 
2d 749. 

Me.—^Waterville Realty Corporation 
V. City of Fastport, 8A.2d898, 136 
Me. 309. 

N.J.—^Lapp V. Belvedere, 184 A, 837, 
116 N.J.Lraw 563. 

K.Y.—People ex rel. Brixton Operat¬ 
ing Corporation v. La Fetra, 186 
N.T.S. 58, 104 App.Div. 523, affirmed 
130 N.E. 601, 230 N.Y. 420, 16 A. 


L.R. 152, error di.smi.ssod 42 S.Ct 
47, 257 U.S. 665, 06 T..Fd. 424. 

Wis,—Cleary v. I'Jrokaw, 272 N.W. 
831, 224 Wis. 408. 

43. Cal.—Los Angcde.s County v. 
Jessup, 78 P.2d 1131, U Cal.2<l 273. 

Idaho.—Steward v. Nelson, 32 P.2d 
843, 54 Idaho 4,37. 

La.—Harris v. Monroe Building & 
Loan A.ss’n, App., 154 So. 503, af¬ 
firmed ICO So. 343, 185 La. 289. 

Pa.—Beaver County Building & Loan 
A.ss'n V. Winowich, 187 A, 481, 323 
Pa. 483, dissenting opinion 187 A. 
921, 323 Pa. 483. 

W.Va.—Le Sage v. Switzer, 182 S.E. 
707, 116 W.Va. 657. 

44. U.S,—Richmond Mortgage & 
Loan Corporation v. Wachovia 
Bank & Trust Co., N.C., 57 S.Ct 
338, 300 U.S, 124, 81 L.Ed. 562, 
108 A,L.R. 886—Kdwa.rd.s v. Koar- 
7:ey, N.C., 96 U.S. 595, 24 L.Ed. 
703. 

Conn,—O'Connor v. Hartford Acci¬ 
dent & Indemnity Co., 115 A. 484, 
97 Conn. 8. 

Idaho.—In re Fidelity State Bank of 
Oroflno, 209 P. 440, 35 Idaho 797, 
31 A.L.R. 781. 

Ind.—State v. Helms, 35 N.E. 893, 
136 Ind. 122. 

Minn.—State v. Mcxdler, 219 N.W. 
330, 3 89 Minn. 412. 

Mont—Ri<‘g(‘r v. Wilson, 56 P.2d 
176, 102 Mont 86. 

N.J.—T.<npp V. Belvedere, 184 A. 837, 
116 N.J.Law 563. 

Okl.—Buckley v. Morton, 219 P. 685, 
03 Okl. 45—Mires v. Tlogan, 192 I*. 
813, 79 Okl. 233—Muller v. Mc¬ 
Cann, 151 P. C21, 50 Okl. 710. 

Wis.—St Joseph's Hospital of Fran¬ 
ciscan Sisters, Milwaukee, v. Ma¬ 
ternity Hospital & Dispensary 
Ass'n, 272 N.W. 669, 224 Wis. 422, 
dis.scnting opinion 273 N.W. 791, 
224 Wis. 422. 

45. U.S.—Honeyman v. Jaco])s, N.Y., 
59 S.Ot 703, 306 U.S. 539, 83 L.Ed, 
972. 

Borough of Fort Lee v. U, S. ex 
rel. Barker, C.C.A.N.J., 104 F.2d 
275, certiorari di.smisscd 60 S.Ct 
136, 308 U.S. 629, 84 L.Ed. 525. 

In re Riverview Products, D.C. 
N.Y., 34 F.Supp. 733. 

Ky.—General Refractories Co. v. Hen¬ 
derson, 232 S.W.2d 846, 313 Ky. 
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613—Kentucky Utilities Co, v. Car¬ 
lisle If‘G Co., 131 S.W,2a 499, 270 
Ky. 585. 

45. Me.—Barton v. Conley, 112 A. 
670, 119 Me. 681, affirmed Conley 
V. Barton, 43 S.Ct 238, 260 U.S. 
677, 67 L.Ed. 456. 

Mich.—Guardian Depositors Corp. v. 
Powers, 296 N.W. 676, 296 Mich. 553 
—Guardian Depositors Corp. of 
Detroit v. Brown, 287 N.W. 798, 290 
Mich. 433—Lutz v. Dutmer, 282 
N.W. 431, 286 Mich. 467. 

N.J.—Henderson v. Weber, 35 A.2d 
COO, 131 N.J.Law 209, appeal dis¬ 
missed 64 S.Ct 1270, 322 U.S. 713, 
88 L.Ed. 1556. 

Tompkins County Trust Co. v. 
Herrick, 13 N.Y,S.2d 826, 171 Misc. 
929. 

N.D.—Fir.st Nat. Bank v. Paubson, 288 
N.W. 4 65, 69 N.D. 612. 

Tex.—lafo Ins, Co. of Virginia v. 

Sand<‘r.s, Civ.App., 62 S.W.2d 348. 
W.Va.—Huckoyo Savings & Loan 
A.ss'n of Bellaire, Ohio v. Smith, 
171 S.E. 650, 114 W.Va. 281— 

Stnnd v. Sill, 171 S.E. 428, 114 W. 
Va. 208. 

4G. N.Y.—Hoard v. Luther, 207 N.T. 
S. 718, 251 App.Div. 692, followed 
in Merchants Nat. Bank <85 Trust 
Co. of Syracuse v. Rafferty, 298 N. 
Y.S. 741, 251 App.Div. 871, and re- 
a.rgument and motion denied Hoard 
V. Imther, 299 N.Y.S. 296, 252 App. 
T>lv. 718, appeal dismissed 11 N. 
E.2a 763, 275 N.Y. 581. 

47. U.S.—McNee v. Wall, D.C.Fla., 
4 F.Supp. 496. 

48. N.C.—Sovereign Camp W. O. W. 
V. Board of Com'rs of Lenoir Coun¬ 
ty, 181 S.E. 339, 208 N.C, 433. 

49. U.S.—Antoni v. Greenhow, Va., 
2 S.Ct 91, 107 U.S. 769, 27 L.Ed. 
468—Tennessee v. Sneed, Tcnn., 06 
U.S. 69, 24 L.Ed. 610. 

49.5 N.Y.—^Application of Fleetwood 
Acres, 62 N.Y.S.2d 669, 186 Misc. 
299, affirmed 63 N.Y.S.2d 238, 270 
App.Div. 1050, appeal denied 64 
N.y.S.2d 910, 271 App.Div. 754. 

Tex.'—Dickson v, Navarro County 
Levoo Imp. Dist No. 3, 130 S,W.2d 
257, 135 Tex. 95, reversed on oth¬ 
er grounds 139 S.W.2d 260, 135 
Tex. 102. 
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contracted for may be impaired or abolished with¬ 
out impairing the obligation of the contract if a 
substantial remedy is left^^^ While this may be 
true as to a remedy provided for by law,5i it has 
been stated without reference to this limitation that 
a remedy expressly contracted for cannot lawfully 
be changed or abrogated,^^ at least where it is spe¬ 
cific and exclusive,53 or more efficacious than the 
procedure usually open to creditors,^4 or where 
the remedy left is totally inadequate in comparison 
therewith.^5 stipulation in the contract for a 
particular remedy not given by law constitutes a 
material term of the contract, the obligation of 
which is within the constitutional protection against 
impairment of the obligation of contracts,^® al¬ 


though a law restricting the exercise of a contrac¬ 
tual remedy so as to render it consistent with equi¬ 
table procedure is valid. 

The validity of limitation statutes as altering con¬ 
tracts providing as to the time within which suit 
may be brought is considered in § 394 infra. 

§ 383. - Cumulative Remedies 

A statute providing an additional remedy, or en¬ 
larging or improving an existing remedy for enforcing a 
contract, does not impair the obligation thereof. 

Statutes directed to the enforcement of con¬ 
tracts,^^ or merely providing an additional remedy, 
or enlarging or making more efficient an existing 
remedy for their enforcement,^9 do not impair the 


50. La.—Monteleone v. Seaboard F. 
& M. Ins. Co., 52 So. 1032, 126 La. 
807. 

N.Y.—Otselic Valley Nat. Bank of 
South Otselic v. Dapson, 10 N.Y. 
S.2d 588, 170 Misc. 514. 

N.D.—Scott V. Barnes County Fifth 
Judicial Dist. Ct, 107 N.W. 61, 15 
N.D. 259. 

12 C.J. p 1076 note 82. 

61. N.Y.—Conkey v. Hart, 14 N.Y. 
22 . 

*'It is clear that no person, by con¬ 
tract or otherwise, can prevent the 
law making power from repealing 
the law which permits the use of 
given process, while it would not 
have power to deny remedy for the 
full enforcement of obligation im¬ 
posed by contract.*’ 

Tex.—International Bldg., etc., Assoc. 
V. Hardy, 26 S.W. 497, 86 Tex. 610, 
615, 40 Am.S.R. 870, 24 L.R.A. 284. 
Right of foreclosure is statutory 
and not contractual, and a retrospec¬ 
tive law requiring the recording of 
an affidavit to validate a foreclosure 
does not impair the obligation of a 
prior mortgage authorizing "foreclo¬ 
sure by any of the methods now pro¬ 
vided by law.” 

Me.—Barton v. Conley, 112 A. 670, 
671, 119 Me. 670, affirmed 43 S.Ct. 
238, 260 U.S. 677, 67 L.Ed. 456. 

52. Pa.—^Blank & Gottshall Co. v. 
First Nat, Bank of Sunbury, Com. 
PI., 18 Northumb.Leg.J. 95, affirmed 
50 A.2d 218, 355 Pa. 502. 

Tex.—Standifer v. Wilson, 54 S.W. 
898, 93 Tex. 232. 

Beaumont Petroleum Syndicate 
V. Broussard, Civ.App., 64 S.W.2d 
993, appeal dismissed Plain view 
Bldg. & Loan Ass’n v. Robbins, 73 
S.W.2d &2, 123 Tex. 408, answer 
conformed to Guardian Trust Co. 
V. Turner, Civ.App., 73 S.W. 2d 1047. 
Contra Worsham v. Stevens, 17 S.W. 
404, 66 Tex. 80. 

53. Cal.—Lincoln v. Superior Court 
in and for Los Angeles County, 39 
P.2d 405, 2 Cal.2d 127. 


54. Tenn,—Hermitage Loan Co. v. 
Daykin, 56 S.W.2d 164, 165 Tenn. 
503. 

Power of attorney to confess judg¬ 
ment, incorporated in note, could not 
be impaired by subsequent legisla¬ 
tion. 

Tenn.—Hermitage Loan Co. v. Day- 
kin, supra. 

Wis.—Second Ward Sav. Bank v. 
Schrank, 73 N.W. 31, 97 Wis. 250, 
39 L.R.A, 569. 

55. Md.—^United States Mortg. Co. 
V. Mathews, 173 A. 903, 167 Md. 383, 
reversed on other grounds 55 S.Ct. 
168, 293 U.S. 232, 79 L.Ed. 279. 

56. Ga.—Corpus Juris cited ia At¬ 
lantic Loan Co. v. Peterson, 182 S. 
E. 15, 17. 181 Ga. 266. 

Pa.—Provident Life & Trust Co. v. 

Seamans, 43 Pa.Co. 648. 

Tex.—Sharber v. Florence, 115 S.W. 
2d 604, 131 Tex. 341—Harrigan v. 
Blagg, 77 S.W.2d 534, 124 Tex. 
117. 

12 C.J. p 1070 note 84. 

"When parties, looking to all the 
facts bearing on their respective in¬ 
terests, make a contract whereby 
specific remedy, not given by law, is 
secured for enforcement of right, 
courts ought not to inquire as to the 
extent of injury which may result if 
a law subsequently enacted, and af¬ 
fecting the remedy, be given effect; 
for such legislation impairs the ob¬ 
ligation of contract, takes away vest¬ 
ed rights, and is therefore prohibit¬ 
ed by the Constitution.” 

Tex.—International Bldg., etc., Assoc. 
V. Hardy, 26 S.W. 497, 86 Tex. 610, 
617, 40 Am.S.R. 870, 24 L.R.A, 284. 

57. U.S.—Richmond Mortgage & 
Loan Corporation v. Wachovia 
Bank & Trust Co., N.C., 57 S.Ct. 

' 338, 300 U.S. 124, 81 L.Ed. 552, 
108 A.L.R. 886. 

Enforcement of mortgage 

(1) Statute authorizing mortgagor, 
in suit for deficiency judgment by 
mortgagee purchasing property un¬ 
der power of sale in mortgage, to de¬ 
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feat or offset any deficiency judg¬ 
ment by showing that property sold 
was worth amount of debt, or that 
bid was substantially less than its 
true value, is not unconstitutional as 
impairing obligation of contract. 

U.S.—Richmond Mortgage & Loan 
Corporation v. Wachovia Bank & 
Trust Co., supra. 

(2) Statutes affecting contractual 
right of mortgage foreclosure see 
§ 385 c infra. 

58, U.S.—^Funkhouser v. J. B. Pres¬ 
ton Co., N.Y., 54 S.Ct. 134, 290 U.S. 
163, 78 L.Ed. 243. 

Cal.—Lincoln v. Superior Court in 
and for Los Angeles County, 39 P. 
2d 405, 2 Cal.2d 127. 

N.C.—Corpus Juris Secundum quoted 
in Byrd v. Johnson, 16 S.E.2d 843, 
846, 220 N.C. 184. 

59. U.S.—^Funkhouser v. J. B. Pres¬ 
ton Co., N.Y., 54 S.Ct. 134, 290 U.S. 
163, 78 L.Ed. 243. 

Fidelity & Deposit Co. of Mary¬ 
land V. A. S. Reid & Co., D.C.Pa., 
16 P.2d 502. 

Luikhart v. Spurck, D.C.I11., 1 

F.Supp. 53. 

Colo.—B. K. Sweeney Electrical Co. 
V. Poston, 132 P.2d 443, 110 Colo. 
139. 

Fla.—State ex rel. Van Ingen v, Pan¬ 
ama City, 171 So. 760, 126 Fla. 776. 
Ill.—^Kingston v. Old Nat. Bank of 
Centralia, 194 N.E. 213, 359 Ill. 192. 
Ky.—Milner v. Gibson, 61 S.W.2d 
273, 249 Ky. 694. 

Miss.—^Brown v. Staple Cotton Co-op. 

Ass’n, 96 So. 849, 132 Miss. 859. 
N.Y.—J. B. Preston Co. v. Funk- 
houser, 184 N.E. 737, 261 N.Y. 140, 
87 A,L.R. 459, reargument denied 
185 N.E. 772, 261 N.Y. 639, affirmed 
Funkhouser v. J. B. Preston Co., 54 
S.Ct. 134, 290 U.S. 163, 78 L.Ed. 
243. 

F. E. Compton & Co. v. Williams, 
290 N.Y.S. 984, 248 App.Div. 545. 

Carder Realty Corporation v. 
State, 15 N.Y.S.2d 604, 172 Misc. 
498, reversed on other grounds 23 
N.Y.S.2d 395, 260 App.Dtv. 459, af- 
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obligation of the contracts. In like manner, an act 
providing a remedy for the enforcement of an 
agreement which was theretofore unenforceable is 
valid.®^ However, it has been held that a statute 
advancing the priority of a claim against a dece¬ 
dent’s estate impairs the obligation of the debtor.®^ 

Revival of a remedy infringes the constitution on¬ 
ly when the action impairs the obligation of the con¬ 
tract, and such inhibition is invoked when it is 
sought to enforce the restored remedy in invitum.®^*® 

I 384 . - Remedy of Attachment 

Statutes removing the remedy of attachment impair 
the obligation of prior contracts unless a substantially 
equivalent remedy remains; but statutes enlarging the 
grounds of attachment are valid. 

Statutes depriving creditors of the remedy of 
attachment have, under certain circumstances, been 
held void as impairing the obligation of prior con¬ 
tracts ;®2 but where a substantially equivalent rem¬ 
edy remains, such statutes are valid.®^ Statutes 
enlarging the grounds of attachment are valid as 


to prior contracts.®^ 

The validity of exemption laws affecting attach¬ 
ment is considered in § 390 infra. 

§ 385. - Remedies to Enforce Particular 

Contracts 

a. Bonds 

b. Leases 

c. Mortgages 

d. Employment; workmen’s compensa¬ 

tion 

a. Bonds 

The obligation of a bond Is not impaired by a subse¬ 
quent statute regulating the remedy for Its enforcement, 
but the legislature cannot deprive a creditor of all right 
of recovery against a bond. 

In accordance with the general principles gov¬ 
erning remedial statutes, as stated in § 381 supra, 
the obligation of a bond is not impaired by a sub¬ 
sequent statute regulating the remedy for its en¬ 
forcement,®® but the legislature cannot deprive a 


firmed 35 N.E.2d 194, 285 N.Y. 803, 
motion denied 35 N.E.2d 941, 286 
N.Y. 604. 

KC.—Corpus Juris Secundum quot¬ 
ed in Byrd v. Johnson, 16 S,E.2d 
843, 846, 220 N.C. 184. 

12 C.J. p 1070 note 85. 

Statutes creating* or enlarging reme¬ 
dies as not impairing vested rights 
see § 257 supra. 

Validity of statutes: 

Creating lien see § 386 infra. 
Enlarging grounds of attachment 
see § 384 infra. 

'^Statute which facilitates the in¬ 
tention of the parties . . . [does 

not impair] the obligation of the con¬ 
tract.” 

N.C.—Bateman v. Sterrett, 159 S.E. 

14, 16, 201 N.C. 59. 

Mandamus extended 
La.—State v. New Orleans, etc., R. 
Co., 7 So. 606, 42 La.Ann. 550-- 
State V. New Orleans, etc., R. Co., 
7 So. 84, 42 La.Ann. 11. 

Arbitration Law strengthens rath¬ 
er than impairs the obligation of a 
contract, and does not impair con¬ 
tract obligations. 

N.Y.—Berkovitz v. Arbib & Houl- 
berg, 130 N.E. 288, 230 N.Y. 261, 
motion for reargument denied 
Spiritusfabriek Astra of Amster¬ 
dam, Holland, v. Sugar Products 
Co., 132 N.E. 873, 231 N.Y. 524, 
and motion to amend remittitur 
granted 132 N.E. 873, 231 N.Y. 624. 

Statute requiring allowance of in¬ 
terest on unliquidated or liquidated 
damages for breach of contract con¬ 
cerns remedy and does not disturb 
obligations of contract. 

U.S.—^Punkhouser v. J. B. Preston I 


I Co., N.Y., 64 S.Ct. 134, 290 U.S. 
I 163, 78 L.Ed. 243. 

Breach of preexisting contract made 
criminal 

Ala.—Blann v. State, 39 Ala. 363, 84 
Am.D. 788. 

Mass.—Brown v. Penobscot Bank, 8 
Mass. 445. 

12 C.J. p 1070 note 86 [c]. 

60. U.S.—Gross v. U. S. Mortgage 
Co., Ill., 2 S.Ct. 940, 946, 108 U.S. 
477, 27 L.Ed. 796. 

N.C.—Corpus Juris Secundum quot¬ 
ed in Byrd v. Johnson, 16 S.E.2d 
843, 846, 220 N.C. 184. 

12 C.J. p 1070 note 80. 

“When a legislative department 
removed the inhibition imposed 
. , . upon the execution of a 

contract ... it cannot be said 
that such legislation, although ret¬ 
rospective in its operation, impair¬ 
ed the obligation of the contract. 
It rather enables the parties to en¬ 
force the contract which they in¬ 
tended to make.” 

U.S,—Gross V. U. S. Mortgage Co„ 
Ill., 2 S.Ct. 940, 946, 108 U.S. 477, 
27 L.Ed. 795. 

Validating invalid agreements as 
impairing: 

Contracts generally see S 361 su¬ 
pra. 

Corporate contracts see § 372 su¬ 
pra. 

61. Tex.—Laubhan v. Peoria Life 
Ins. Co., 102 S.W.2d 399, 129 Tex. 
225, answers conformed to, Civ. 
App„ 105 S.W.2d 286. 

Males V. Wimberly, Civ.App., 107 
S.W.2d 466. 

61.5 N.C.—B~C Remedy Co. v. Un¬ 
employment Compensation Com- 
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I mission of N. C., 86 S.E.2d 733, 
I 226 N.C. 52, 163 A.L.R. 773. 

62. U.S.—Heath, etc.^ Mfg. Co. v. 
Union Oil, etc., Co., C.C.Wis., 83 
P. 776. 

Wis.—Peninsular Lead, etc., Works 
V. Union Oil, etc., Co., 76 N.W. 
369, 100 Wis. 488, 69 Am.S.R. 934, 
42 L.R.A. 331. 

Validity of statutes dissolving at¬ 
tachments on assignments for ben¬ 
efit of creditors see $ 387 infra. 

63. Neb.—In re Davis, 173 N.W. 695, 
103 Neb. 703. 

12 C.J. p 1070 note 78. 

Act suspeudlug attachment 

An act designed to protect debtors 
of small means in financial strait.s 
does not impair the obligation of 
contracts merely because it holds in 
abeyance the remedy of attachment, 
the value of the contract not being 
lessened, or the remedy materially 
changed. 

Neb.—In re Davis, supra. 

64. Ky.—Beazley v. Mershon, 3 Ky. 
Op. 21. 

Statutes enlarging remedy generally 
see supra § 383. 

Act authorizing attachment on 
claim not due does not contravene 
the constitutional inhibition against 
laws impairing the obligation of con¬ 
tracts. 

Mich.—Mosher v. Bay Cir. Judge, 66 
N.W. 384, 108 Mich. 603. 

65. U.S,—^Borough of Port Lee v. 
U. S. ex rel. Barker, C.C.A.N.J., 104 
F.2d 276, certiorari dismissed CO 
S.Ct. 136, 308 U.S. 629, 84 L.Ed. 
625. 

Cal.—San Bernardino County v. Way, 
117 P.2d 354, 18 Cal.2d 647. 
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creditor of all right of recovery against a bond,®® c. Mortgages 

or reduce the taxes to be used for the payment of ( 1 ) In general 

bonds previously issued.®^ ^2) Deficiency judgments 

b. Leases (1) General 

Although the substantial rights of the parties may 
A statute providing a more efficacious remedy for not be taken away, the legislature may alter details of 

enforcing a lease, or abolishing or restricting a particu- the remedies for enforcing the rights of mortgagees, 

lar remedy, but leaving a sufficient remedy, does not without impairing the obligation of contracts, 

impair its obligation. 

Details of the law relating to the remedies of 
The obligation of a lease is not impaired by a mortgagees for enforcing their rights may be 

statute providing a more efficient or speedy remedy changed without impairing the obligation of exist- 

for its enforcement,®® or by a statute restricting or ing contracts;'^® but no substantial rights of the 

abolishing a particular remedy, provided a sufficient mortgagee to the enforcement of his security can 

remedy is left to the parties.®® be taken away,'^*^ unless the parties by their contract 


Colo.—In re Special Assessments for 
Paving Dist. No. 3, in City of Gold¬ 
en, 95 P.2d 806, 105 Colo. 158. 
Mich.—Straus v. Central Detroit 
Kealty Co., 12 N.W.2d 402, 307 
Mich. 669. ' 

N.J.—Henderson v. Weber, 35 A.2d 
609, 131 N.J.Law 299, appeal dis¬ 
missed 64 S.Ct. 1270, 322 U.S. 713, 1 
88 L.Ed. 1555—Lapp v. Belvedere,' 
184 A, 837, 116 N.XLaw 563. 

Klorman v. WestcllfC Co., 170 
A. 251, 12 N.J.Misc. 266. 

N.T.—In re 16 Court St, 57 N.Y.S.2d 
887. 

Tex.—Corpus Juris cited in Ameri¬ 
can Surety Co, of New York v. Ax- 
tell Co., 36 S.W.2d 715, 719, 120 
Tex. 166, answers conformed to, 
Civ.App., 38 S.W.2d 1110. 

12 C.J. p 1070 note 87. 

Validity of statutes: 

Affecting deficiency judgments see 
subdivision o (2) of this section. 
Precluding action against obligor 
not joined in foreclosure see § 
403 infra. 

Bemedy not changed 

A statute merely changing the 
membership of the board which was 
to expend the proceeds of the sale 
of bonds does not impair the means 
of enforcing the bonds. 

La.—State ex rel. Porterie v. Walm- 
sley, 16fi So. 826, 183 La. 139, ap¬ 
peal dismissed Board of Liquida¬ 
tion V. Board of Com’rs of Port 
of New Orleans, 66 S.Ct. 141, 296 
U.S. 640, 80 L.Ed. 384, rehearing 
denied Board of Liquidation, City 
Debt of New Orleans v. Board of 
Corners of Port of New Orleans, 66 
S.Ct. 246, 296 U.S. 663, 80 L.Ed. 473. 

66. Wash.—Title Guaranty & Sure¬ 
ty Co. V. Coffman, Dobson & Co., 
166 P. 620, 97 Wash. 211. 

67. Fla.—State ex rel. Sherrill v. 
Milam, 163 So. 100, 113 Pla. 491. 

68. Ill.—^Woods T. Soucy, 47 N.E. 67, 
166 Ill. 407. 

12 C.J. p 1071 note 88. 

69. N.Y.—People ex rel. Durham 
Realty Corporation v. La Petra, 


130 N.E. 601, 230 N.Y. 429, 16 A.L. 

R. 152—People ex rel. Brixton Op¬ 
erating Corporation v. La Fetra, 
130 N.E. 601, 230 N.Y. 429, 16 A. 
L.R. 152, error dismissed 42 S.Ct. 
47, 257 U.S. 665, 66 L.Ed. 424. 

12 C.J. p 1071 note 89. 

Particular remedies abolished 

(1) Summary proceedings for the 
possession of leased realty may be 
abolished by the legislature without 
impairing the obligation of preex¬ 
isting leases. 

N.Y.—^People ex rel. Durham Realty 
Corp. v. La Fetra, 130 N.E. 601, 
230 N.Y. 429, 16 A.L.R. 152—Peo¬ 
ple ex rel. Brixton Operating Corp. 
V. La Fetra, 130 N.E. 601, 230 N.Y. 
429, 16 A.L.R. 152, error dismissed 
42 S.Ct. 47, 257 U.S. 665, 66 L.Ed. 
424. 

(2) Distraint for rent, even when 
provided for by contract, may be 
abolished If other remedies remain 
to the lessor. 

N.Y.—Conkey v. Hart, 14 N.Y. 22— 
Van Rensselaer v. Snyder, 13 N.Y. 
299. 

70. U.S.—Conley v. Barton, Me., 43 

S. Ct. 238, 260 U.S. 677, 67 L.Ed. 466, 
Corpus Juris cited in Prideaux 

V. Des Moines Joint-Stock Land 
Bank, D.C.Minn., 34 P.2d 308, 310, 
appeal dismissed 61 S.Ct. 40, 282 
U.S, 800, 76 L.Ed. 720. 

Mich.—Straus v. Central Detroit 
Realty Co., 12 N.W.2d 402, 307 
Mich. 669—Guardian Depositors 
Corp. V. Powers, 296 N.W. 675, 296 
Mich. 653—Grand River Ave. Chris¬ 
tian Church V. Berkshire Life Ins. 
Co., 236 N.W. 881, 254 Mich. 480. 
]^eb.—First Nat. Bank v. Hunt, 172 
N.W. 959, 103 Neb. 556—^Norris v. 
Tower, 167 N.W. 728, 102 Neb. 434. 
N.Y.—^Application of Fleetwood 
Acres, 62 N,Y.S.2d 669, 186 Misc. 
299, affirmed 63 N.Y.S.2d 238, 270 
App.Div. 1050, appeal denied 64 
N.Y.S.2d 910, 271 App.Div. 754— 
Application of Vanneck, 57 N.Y.S. 
2d 233, 185 Misc. 491—Tompkins 
County Trust Co. v. Herri<^k, 13 
N.Y.S.2d 825, 171 Misc. 929. 
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N.C.—^Bateman v. Sterrett, 159 S.E. 
14, 201 N.C. 59. 

N.D.—^First Nat. Bank v. Paulson, 
288 N.W. 465, 69 N.D. 512. 

Ohio,—^Whalen v. Citizens Building 
& Loan Co., 36 N.E.2d 54, 67 Ohio 
App. 139—Columbian Building & 
Loan Co. v. Meddles, App., 35 N.E. 
2d 902. 

Tex.—^Harrigan v. Blagg, 77 S.W.2d 
524, 124 Tex. 117. 

12 C.J. p 1071 note 90. 

41 C.J. p 998 note 44 [a]. 

Statute requiring re-recording of 
mortgages was held valid as to 
mortgages recorded prior to re¬ 
recording statute. 

Cal.—Security First Nat. Bank of 
Los Angeles v. Sartori, 93 P.2d 
863, 34 Cal.App.2d 408. 

Where holder of mortgage had 
clear and direct right in equity, be¬ 
fore enactment of statute empower¬ 
ing third-party peneficiaries to sue 
as promisees, to enforce a duty owed 
by grantees assuming and agrreeing 
to pay mortgage, the statute per¬ 
mitting holder to enforce that duty 
at law changed remedial features 
and was not unconstitutional as im¬ 
pairing obligation of contract, and 
would be given a retrospective oper¬ 
ation. 

Mich.—Guardian Depositors Corp. of 
Detroit v. Brown, 287 N.W, 798, 
290 Mich. 433. 

71. U.S.—Clark v. Reyburn, Kan., 8 
Wall. 318, 19 L.Ed. 354. 

Ariz.—^Kresos v. White, 54 P.2d 800, 
47 Ariz. 175. 

Ark.—^Adams v. Spillyards, 61 S.W. 
2d 686, 187 Ark. 641, 86 A.L.R. 
1493. 

Cal,—Brown v. Ferdon, 54 P.2d 712, 
5 Cal.2d 226. 

Hales V. Snowden, 65 P.2d 847, 
19 Cal.App.2d 366, certiorari de¬ 
nied 58 S.Ct. 34, 302 U.S. 715, 82 
L.Ed. 652. 

Conn.—^New England Mortg. Realty 
Co. V. Rossini, 183 A. 744, 121 
j Conn. 214. 

I Ga.—^Atlantic Loan Co. v. Peterson, 

1 182 S.E. 15, 181 Ga. 266. 
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may be said to have contemplated such changesJ^ 
Thus, a statute is valid which dispenses with the 
necessity of personal service of notice of fore¬ 
closure,'^ 3 or merely requires an affidavit to be 
recorded as a condition precedent to foreclosure,*^^ 
or merely provides a more expeditious method for 
the removal and substitution of trustees in deeds of 
trust,*^5 or substitutes a judicial investigation of 
value in confinnation proceedings for an extra¬ 
judicial method of appraisement,*^6 or permits fore¬ 
closure for installments,'^'^ or cures mere irregulari¬ 
ties in prior foreclosure sales,or which, par¬ 
ticularly where the parties contemplated changes in 
the method of foreclosure,'^^ reduces the time re¬ 
quired by law for advertisement prior to salc,^® 
or provides that a court may set aside a foreclosure 
sale and order a resale, if it appears that the sale 
price is unreasonable and unfairly inadcquatc.^®-^ 
On the other hand, a statute is void which deprives 
the mortgagee of the possession,^! or the value of 
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the use and occupation, of the mortgaged prop¬ 
erty on default, or impairs his title or right of pos¬ 
session acquired under the former law,^^ or, which 
delays or postpones foreclosure,^^ or alters the ex¬ 
press terms of the mortgage as to the place and 
manner of the foreclosure sale,S5 or provides for 
the administration of mortgage trusts in equity over 
the objections of minority bondholders desiring 
foreclosure but not where the statute provides 
for notice to bondholders of the equity proceeding 
and a right on the part of nonconcurring bondhold¬ 
ers to receive their pro rata share of the net amount 
of the bid.^®-5 

While a statute requiring all mortgages to be 
foreclosed by action has been sustained,statutes 
limiting or preventing the exercise of a contractual 
right of summary foreclosure have been held in¬ 
valid as impairing the obligation of contracts.^^ A 
retrospective statute requiring a mortgagee to fore¬ 
close before suing on the obligation secured has 


Idaho.—steward v. Nelson, 32 P.2d 
843, 54 Idaho 437. 

Md.—-U. S. Morts:. Co. v. Matthews, 
173 A, 903, 167 Md. 383, reversed 
on other ground.s 65 S.Ct. 168, 293 

U. S. 232, 79 L.Ed. 279. 

Mich.—Detroit Trust Co, v. Storm- 
feltz-Loveley Co., 242 N.W. 227, 
257 Mich. 655, 88 A.L.R. 1263— 
Grand River Ave. Christian Church 

V. Berkshire Life Ins. Co., 236 N. 

W. 881, 254 Mich. 480. 

—Vanderbilt v, Brunton Piano 
Co., 169 A. 177, 111 N.J.Law 596, 
89 A.L.R. 1080. 

N.C.—Bateman v. Sterrett, 169 S.E. 
14, 201 N.C. 69. “ 

N.D.—Fii'st Nat. Bank v. Bovey, 
Shute & Jackson, 191 N.W. 765, 49 
N.D. 450. 

Pa.—-Beaver County Building & Loan 
Ass’n V. Winowich, 187 A. 481, 323 
Pa. 483, dis.souting opinion 187 A. 
921, 323 Pa. 483. 

12 C.J. p 1071 note 91. 

Ximits of remedial changes 

“Not even changes of tho remedy 
may be pressed so far as to cut 
down the security of a mortgage 
without moderation or reason or in 
a spirit of oppression. Even when 
the public welfare is invoked as an 
excuse these bounds must be respect¬ 
ed.'^ 

U.S.—^W. B. Worthen Co. ex rel. 
Board of Com’rs of Street Improve¬ 
ment Dist. No. 613, Little Rock, 
Ark., V. Kavanaugh, Ark., 66 S.Ct 
555, 295 U.S. 66, 79 L.Ed. 1298, 
97 A.L.R. 905. 

l^len on earnings secured by mort¬ 
gage cannot be divested by a subse¬ 
quent law diverting the earnings to 
the payment of other claims against 
the mortgagor. 


Tex.—Giles V. Stanton, 26 S.W. 615, 
86 Tex. 620. 

Statutory imposition of exception 
to extraordinary remedy given to a 
mortgagor by prior statute does not 
take away any substantive rights, 
since none were over created. 

N.T.—Application of l^leetwood 

Acres, 62 N.Y.S.2d 669, 186 Misc. 
299, afUrmed 63 N.Y.S.2d 238, 270 
App.Div. 1050, appeal denied 64 N. 
Y.S.2d 910, 271 App.Div. 764. 

72. U.S.—U. S. Mortg. Co. v. Math¬ 
ews, Md., 65 S.Ct. 168, 293 U.S. 
232, 79 L.Ed. 279. 

S.D.—State ex rel. Northwestern 
Mut. Life Ins. Co. v. Circuit Court 
of Second Judicial Circuit within 
and for Minnehaha County, 249 N. 
W. 631, 61 S.D. 356. 

73. Mich.—Grand River Ave. Chris¬ 
tian Church V. Berkshire Life Ins. 
Co., 236 N.W. 881, 264 Mich. 480. 

Validity of statutes relating to no¬ 
tice of proceedings generally see § 
402 infra. 

74. U.S.—Conley v. Barton, Mo., 43 
S.Ct. 238, 260 U.S. 677, 67 L.Ed. 
46C. 

75. N.C.—Bateman v. Sterrett, 159 
S.E. 14, 201 N.C. 60. 

76. Nob.—First Nat. Bank v. Hunt, 
172 N.W. 969, 103 Neb. 656—Nor¬ 
ris V. Tower, 167 N.W. 728, 102 Neb. 
434. 

77. U.S.—Prideaux v. Des Moines 
Joint-Stock Land Bank, D.C.Minn., 
34 P.2d 308, appeal dismissed 61 S. 
Ct. 40, 282 U.S. 800, 76 L.Ed. 720. 

78. Ind.—Brant v. Lincoln Nat. Life 
Ins. Co, of Fort Wayne, 198 N.E. 
785, 209 Ind. 268. 

79. Wyo.—James v. Chapman, 68 P. 
2d 439, 50 Wyo. 210. 
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80. S.D.—Hanson v. Federal Land 
Bank of Omaha, Neb., 262 N.W. 
228, 63 S.D. 622. 

12 C.J. p 1071 note 97. 

80.5 N.D.—First Nat. Bank v. Paul¬ 
son, 288 N.W. 466, 69 N.D. 612. 

81. N.D.—First Nat. Bank v. Bovey, 
Shute & Jackson. 191 N.W. 765, 49 
N.D. 460. 

12 C.J. p 1071 note 92. 

“Provisions affecting possession of 
mortgaged premises are matters of 
substance." 

Mich.—Grand River Ave. Christian 
Church V. Berkshire Ijifo Ins. Co., 
236 N.W. 881, 883, 254 Mich. 480. 

82. N.D.—First Nat. Bank v. Bovey, 
Shute & Jackson, 191 N.W. 7 65, 49 
N.D. 450. 

83. U.S.—Bradley v. Lightcap, Ill., 
24 S.Ct. 748, 763, 196 U.S. 1, 24, 49 
L.Ed, 65, 75. 

84. Wash.—Strand v. Griffith, 115 P. 
512, 63 Wash. 334, 

1/2 C.J. p 1071 note 93. 

85. Ga.—Atlantic Loan Co. v. IVster- 
son, 182 S.E. 16, 181 Ga. 260. 

86. Mich.—Detroit Trust Co. v. 
Stormfeltz-Lovoley Co., 243 N.W. 
227, 257 Mich. 655, 88 A.L.R. 1263. 

86.5 Mich.—Straus v. Central De¬ 
troit Realty Co., 12 N.W.2d 402, 
307 Mich. 669. 

87. Ari 2 .—Schwertner v. Provident 
Mut. Bldg.-Loan Assoc., 148 P. 
910, 17 Ariss. 93. 

88. Md.—U. S. Mortg. Co. v. Mat¬ 
thews, 173 A. 903, 167 Md. 383, re¬ 
versed on other grounds 66 S.Ct. 
168, 293 U.S. 232, 79 L.Ed. 279. 

Okl.—Buckley v. Morton, 219 P. 685, 
93 Okl. 45. 

Tex.—^Womble v. Shirley, Civ.App., 
193 S.W. 719. 
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been sustained as merely regulating the order in 
which several remedies shall be pursuedbut 
such statute has also been declared void as im¬ 
pairing the obligation of contract.^® 

The validity of laws creating, enlarging, or im¬ 
pairing a right of redemption is treated in § 391 
infra, and the validity of mortgage moratorium 
laws, and laws suspending rights of action and rem¬ 
edies generally, in § 393 infra. 

Impairment hy judicial decision. It has been 
declared that a decree refusing foreclosure and 
permitting a sale of the mortgaged property free 
of the mortgage lien violates the constitutional 
provision prohibiting the impairment of the ob¬ 
ligation of contracts but this holding is to be 
compared with the consideration, in § 280 supra, 
of judicial decisions as not violating such provi¬ 
sion. A court order setting aside a foreclosure 
sale for price inadequacy does not impair the ob¬ 
ligation of the mortgage,92 and no constitutional or 
contract right of a mortgagee is impaired by a 
requirement that mortgaged property be subjected 
to strict foreclosure in the inverse order of aliena¬ 
tion, where the value of the property first to be 
thus subjected exceeds the amount of the mortgage 
debt.93 

Impairing mortgagor's rights. The mortgagor's 
right to an estate extending to a certain period can¬ 
not be taken from him by a subsequent law, even 
though it purports merely to increase the efficiency 
of the creditor’s remedy and it has been held that 


2d 326, 48 Ariz. 168—Kresos v. 
White, 54 P.2d 800, 47 Ariz. 175. 

1. N.T.—Home Owners’ Loan Cor¬ 
poration V. Margolis, 6 N.T,S.2d 
432, 168 Misc. 945. 

2. Cal.—Central Bank of Oakland v. 
Proctor, 54 P.2d 718, 5 Cal.2d 237— 
Hammond v. Stanley, 54 P.2d 718, 
5 Cal.2d 783—^Bankers Life Co. v. 
Canterbury, 54 P.2d 717, 5 Cal.2d 
782—^Brown v. Ferdon, 54 P.2d 712, 
5 Cal.2d 226. 

Mortgage Guarantee Co. v. Mar¬ 
golin, 65 P.2d 247, 12 Cal.App.2d 
244—J. & W. C. Shull, Inc., v. 
Anger, 54 P.2d 11-39, 12 Cal.App.2d 
114—Rosenberg v. Janssen, 52 P. 
2d 952, 11 Cal.App.2d 15, rehearing 
denied 64 P.2d 721, 11 Cal.App.2d 
15. 

3. Ga.—^Atlantic Loan Co. v, Peter¬ 
son, 182 S.E. 15, 181 Ga. 266. 

4 . Pa.—Beaver County Building & 
Loan Ass'n v. Winowich, 187 A. 
481, 323 Pa. 483, dissenting opin¬ 
ion 187 A. 921, 323 Pa. 483. 

Shallcross v. North Branch-Sedg- 
wick Building & Loan Ass’n, 187 
A. 819, 123 Pa.Super. 593. 

5. Cal.—^Bechtel v. Nelson, 61 P.2d 
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89. Minn.—Swift v. Fletcher, 6 
Minn. 550. 

Wis.—Onsrud v. Kenyon, 300 N.W. 
359, 238 Wis. 496. 

90. N.J.—Wilkinson v. Rutherford, 
8 A. 507, 49 N.J.Law 241—Bald¬ 
win V. Flagg, 48 N.J.Law 496. 

91. Pa.—Sinking Fund Commission¬ 

ers of Philadelphia v. Philadelphia, 
188 A. 314, 324 Pa. 129—Colum¬ 
bia & Montour Electric Co. v. 
North Branch Transit Co., 102 A. 
214, 258 Pa. 447—Philadelphia 

Trust Co. V. Northumberland 
County Traction Co., 101 A. 970, 
258 Pa. 152. 

92. Ill.—Levy V. Broadway-Carmen 
Bldg. Corporation, 278 Ill.App. 293, 
reversed on other grounds 8 N.E. 
2d 671, 366 Ill. 279. 

2Sr.D. —First Nat. Bank v. Paulson, 288 
N.W. 465, 69 N.D. 612. 

Pa.—Peoples-Pittsburgh Trust Co. v. 
Blickle, 199 A. 213, 330 Pa. 398. 

93. Conn.—New England Mortg. 
Realty Co. v. Rossini, 183 A. 744, 
121 Conn. 214. 

94. Mich.—Cargill v. Power, 1 Mich. 
369. 


95. Tex.—^Laubhan v. Peoria Life 
Ins. Co., 102 S.W.2d 399, 129 Tex. 
225, answers to certified questions 
conformed to, Civ.App., 105 S.W. 
2d 286. 

Males V. Wimberly, Civ.App., 
107 S.W.2d 466. 

96. U.S,—Parker Bros. v. Fagan, C. 
C.AFla., 68 P.2d 616, certiorari de¬ 
nied 54 S.Ct, 719, 292 U.S. 638, 78 
L.Ed. 1490. 

Fla.—Van Sant v. Duval Cattle Co., 
156 So. 369, 116 Fla. 159. 

12 C.J. p 1071 note 99. 

97. Neb.—Burrows v. Vanderbergh, 
96 N.W. 57, 69 Neb. 43. 

12 C.J. p 1071 note 1. 

98. Ark.—Adams v. Spillyards, 61 
S.W.2d 686, 187 Ark. 641, 86 A.L.R. 
1493. 

Cal.—Hales v. Snowden, 65 P.2d 847, 
19 Cal.App.2d 366, certiorari de¬ 
nied 68 S.Ct. 34, 302 U.S. 716, 82 
L.Ed. 552. 

N.Y.—Tompkins County Trust Co. v. 
Herrick, 13 N.Y.S.2d 825, 171 Misc. 
929—Otselic Valley Nat. Bank of 
South Otselic v. Dapson, 10 N.Y.S. 
2d 688, 170 Misc. 614. 

99. Ariz.—Bontag v. McCurdy, 69 P. 


the application of a retrospective statute advancing 
the relative priority of the claim of a deed of trust 
against a decedent’s estate would impair the obliga¬ 
tion of the trust deed.95 

(2) Deficiency Judgments 

Although all right to a deficiency Judgment may not 
be abolished by statute, statutes abolishing the right 
to a deficiency judgment in equitable foreclosure, but 
leaving the legal remedy on the debt, have been held not 
to impair the obligation of contracts. 

A statute taking away the right to recover a de¬ 
ficiency judgment in a proceeding for equitable 
foreclosure, but leaving the legal remedy on the 
debt unimpaired, has been held not to impair the 
obligation of contracts but there is also authority 
to the contrary.9'^ 

As applied to existing mortgages, a statute is 
void, as impairing the obligation of contracts, which 
directly or, in effect, altogether prohibits deficiency 
judgments,^S even though the prohibition applies 
only where the value of the mortgaged property at 
the time the mortgage was executed equaled or ex¬ 
ceeded the amount of the mortgage debt,^^ or 
which impairs the right to a deficiency judgment,^ 
or which unconditionally postpones the right to 
bring an action for such judgment,^ or precludes a 
deficiency judgment unless the foreclosure sale is 
confirmed,^ or which alters the basis for determining 
the amount of the deficiency by substituting the fair 
value,^ or the fair market value,5 of the property for 
the proceeds of the foreclosure sale. 
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It has been held, however, that the fair market 
value of the property, where greater than the price 
bid, may be made the basis for determining the 
amount of the deficiency where the mortgagee him¬ 
self purchases the property,^ and it has been held 
that this rule should also extend to cases in which 
a third person becomes the purchaser.^*^ 

d. Employment; Workmen's Compensation 

statutes changing the procedural provisions of work¬ 
men's compensation acts do not Impair the obligation of 
prior employment contracts if an adequate, or substan¬ 
tially equivalent, remedy remains. 

While the substantive provisions of a workmen’s 
compensation act cannot be altered so as to ap¬ 
ply to prior injuries,'^ its procedural provisions are 
subject to legislative control whether they are^ or 
are not^ regarded as forming a part of the contract 
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of employment; and the procedure may be changed, 
without impairing the obligation of contracts, if a 
substantially equivalent,'^® or an adequate,^^ rem¬ 
edy remains. 

Thus, a statute merely changing the method of 
procedure to secure the compensation provided for 
in a previous statute docs not impair the obligation 
of contracts of cmploynierit entered into before the 
passage of the later statutelikewise, the oldiga- 
tion of a contract is not impaired by legislation 
changing the mode of procedure by which the de¬ 
cision of a board may be vacated,or authorizing 
an award by a single member of a board instead 
of by an arbitration committee,or merely exteiul- 
ing the time for filing claims,^"’ or for review,^® 
or for bringing action to recover compensation for 
increased disability after the entry of a formal 


99, 10 Cal.App.2d 66—v. 
Superior Court in and for Los An¬ 
geles County, 47 r.2d 331, 8 Cal. 
App,2d 14—Uennett v. Superior 
Court of Los AtiKC'if^a County, 42 
P.2d 80. 5 OaLApp.2d 13. 

In ITew Jersey, such a statute vi¬ 
olates the constitutional proviHlon 
against laws impairing the obliga¬ 
tion of contracts and the provision 
forbidding legislative deprivation of 
any remedy for enforcing contracts. 
N.J,—^Alert Building & Loan Ass'n 
of City of Newark v. Bechtold, 199 
A. 734, 120 N.J.Law 397—Vander¬ 
bilt V. Brunton Plano Co., 169 A, 
177. Ill N.J.Law 596, 89 A.L.XI. 
1080. 

Fidelity Union Trust Co. v. Ger¬ 
ber Bros. Realty Co., 199 A. 7, 123 
N.J.Eq. 511. 

Sayre v. Duffy, 179 A. 459, 13 N. 
J.Mlsc. 468. 

6. U.S.—National City Bank of Now 
York V. Gelfert, N.Y., Cl S.Ct. 898, 
313 U.S. 221, 85 L.Kd. 1299, 133 
A.L.R. 1467. 

Mleh.—Guardian Depositors Corp. v. 
Powers. 296 N.W. 675, 206 Mich. 
558. 

Pa.—Fidelity-Piiiladelphia Trust Co. 
V. Allen, 22 A.2d 896, 343 Pa. 428. 

Statutory application of equitable 
principle that a mortgagee may not 
recover more than the amount due 
him did not violate obligation of 
contracts, although applied to mort¬ 
gages executed prior to statutory en¬ 
actment, 

U.S.—Honoyman v. Jacobs, N.Y., 59 
S.Ct. 702, 806 U.S. 639, 83 L.Fd. 
972. 

In re Piverview Products, D.C. 
N.Y., 84 F.Supp. 733. 

N.Y.—Tompkins County Trust Co. v. 
Herrick. IS N.Y.S.2d 825, 171 Mlsc. 
929. 

Okl.—^Alliance Trust Co. v. Hill, 164 
P.2d 984, 196 Okl. 310. 


I^a.—St. John's R>*formea Church v. 
Noth, 48 Pa.DiHt. & Co. 326, 25 
WestL.J. in. 

Statutory method of aaoei-taining 
amount of deflolency judgment was 
held to affect only the remedy and 
not the rights of the parties under 
the mortgagi*. 

N.y.—Otselio Valley Nat Bank of 
•South Otselic v. Darmon, 10 N.YS. 
2d 588, 170 Mine. 514. 

Pa.—St John’s Reformed Chureh v. 
Noth, 48 l>n.Dlst & Co. 32C, 25 
WestUJ. Ul. 

In re McCann’s Estate, Orph., 
86 Pitfsh.Leg.J. 149—First Nnt 
Hank of Boswell, Pa. v. Lohr, Com. 
Pi., 15 Bom.Leg.J. 233. 

Sals made under power of sale 

N.C.—Richmond Mortgage & Loan 
Corporation v. Wachovia Bank 
Trust Co., 186 S.K. 482, 210 N.C. 
29, aillrmed 57 S.Ct 338, 300 U.S. 
124. 81 L.Kd. 652. 108 A.UK. 886. 

Statute held unoonstitutlonal 

N.Y .—Homo Cwnerw’ Loan C<»rpora- 
tion V. Mfirgolis, 6 N.YS.2d 432. 
168 Mittc. 945. 

6.5 N.Y.—Primary Realty Corp. v. 
Lihrutt, 32 N.Y.S.2d 7, 178 Mi«c. 
40. 

7. Me.—Gauthier v. Penobscot 
Chemical Filler Co., 113 A. 28, 120 
Me. 73. 

a Tex.—I^atton v. New Amsterdam 
Casualty Co., Com.App., 36 S.W.2d 
1000 , 

Change presumably contemplated 
“In presuming that the parties en¬ 
tered into the contractual relation In 
contemplation of the remedies afford¬ 
ed by statute, the law further pre¬ 
sumes that the power of the legisla¬ 
ture to sub.Htitute other remedies 
I was contemplated.” 

Tex.—Patton v. New Amsterdam Cas- 
1 ualty Co., supra. 
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9. HI.—niHinoiKl T Miitor Cnr To. 
V, Industrial Cmntnisslon, 37 N.E. 
2d 782, 37K 111. l!h:5—Imuuoln Tp, 
High School Dl.st. No. 100 v, lndu.M- 
trial Commissinn, ml N.K. lOK, 329 
III. 543. 

71 C.J. p 288 note 83. 

10. Me.—‘Gautiilcr v. Penobscot 
Chemical Fiber C’o., 113 A. 2K, 120 
M<‘. 78. 

11. Tex.-"Traders’ & (lencral Ins. 
Co. V. I'owell, Com.App., 65 H.W. 
2<l 26!l-’-Pat ton v. New Arn.sterdani 
Casual ty Ccj., Corn.App., 36 S.\V.2d 
1000. 

12. Kan.—Dobson v. Wilson & Co., 
107 P.2d 676, 152 Kan. 820. 

Ky.--Genf‘ral Refractories v. 

irenderson, 232 aw.2a 846, 313 Ky. 
643. 

12. N.J.—Crr*w v. Trainer, 102 A. 
905, 91 N.J.Law 87, aillnned 10.5 
A. 893, 92 N.J.Law 612. 

Savitt v. L. ^ F. Const Co., t 
A.2d 752, 16 N.J.Mise. 462, modifieci 
on otiier gnmnd.s 4 A,2d 692. 17 
N.J.MiHO. 65, certiorari dlHml.M.sed 
8 A.2a no, 123 N.J.I>aw 149. niud- 
iiled (m oth<‘r grounds 10 A.2«i 72S, 
124 N.J.t-aw 173. 

N.C.—Byrd v. Johnson, 16 H.K.t'd 
843. 220 N.C. 184. 

Pa.—Agontln v. i’ittsburgh HU'el 
Foundry Corp., 47 A.2d 680, 354 Pa. 
543. 

71 C.J. p 288 note 85. 

13. Tex.- Patton v. Now Amsttjr- 
darn Casualty Co., Com.App., 36 

s.w. 2 a 1000 . 

14. Mass.—Devine’.s Case, 129 N.R. 
414, 236 Mass. 588. 

15. Ill.—Duquoin Tp. High School 
Dlat No, 100 v. Industrial Ckmi- 
mission, 161 N.E. 108, 329 III. 543. 

X6. Ill.—Smolen Industrial <'orn- 

mls.sion, 154 N.E. 441, 324 Ill. 32. 
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award,or allowing a credit to the employer, 
against his liability for compensation, of the amount 
of any recovery by the employee for his injury.^^ 
A regulation of an incidental phase of the com¬ 
pensation statute cannot reasonably be said to im¬ 
pair the obligation of the basic contract.^^-^ 

The denial of a recovery, in an action at law, for 
the death of an employee subject to a Workmen's 
Compensation Act, where the death was not com¬ 
pensable under the act, does not impair the obli¬ 
gation of the contract of employment.^® 

§ 386. - Creation or Displacement of 

Liens 

a. In general 

b. Mechanics’ and laborers’ liens 
a. In G-eneral 

Although statutes cannot, generally, impair liens cre¬ 
ated by act of the parties, liens for taxes and assessments 
may be made paramount. A statutory lien forming a 


part of a contract is protected by the constitutional pror- 
hibition; but a statute may provide an additional method 
for enforcing an existing statutory lien. 

A lien created by act of the parties cannot, in 
general, be abrogated or impaired by a subsequent 
act of the legislature, for such an act would be 
within the inhibition of the constitution against the 
impairment of the obligation of contracts but 
liens for taxes and assessments ,21 particularly liens 
for improvements enhancing the value of the se¬ 
curity beyond the amount of the tax ,22 and liens 
for public improvements created in the valid exer¬ 
cise of the police power, 22.5 or a lien of a judg¬ 
ment for demolition costs in abating a public nui¬ 
sance, 22.10 may be made paramount to prior liens. 
Thus, a statute is void which reduces the effective 
duration of the lien of a mortgage23 or a deed of 
trust,*21 but a statute which continues the duration 
of an existing lien, and which does not change, im¬ 
pair, or make void any right or remedy pertaining 
to other liens, does not impair the obligation of a 


17. N.J.—J. W. Ferguson Co. v. Sea¬ 
man, 197 A. 245, 119 N.J.Law 575. 

18. Cal.—San Bernardino County v. 
State Industrial Commission, 20 
P.2d 673, 217 Cal. 618. 

N.J.—.Savitt V. L. & F. Const. Co., 
10 A.2d 728, 124 N.J.Law 173. 

18.5 N.J.—Savitt V. L. & F. Const. ' 
Co., 10 A.2d 728, 124 N.J.Law 173. 

19. Mich.—Thomas v. Parker Rust 
Proof Co., 279 N.W. 604, 284 Mich. 
260. 

20. XJ.S.—State of New Tork v. 
Gebhardt, C.C.A.N.Y., 161 F.2d 802 
—Corpus Juris cited in Link v. 
Receivers of Seaboard Air Line 
Ry. Co., C.C.A,Va., 73 F.2d 149, 153 
—Domenech v. Lee, C.C.APorto 
Rico, 66 P.2d 31, certiorari dis¬ 
missed George L. Sduier Mfg. Co. 
V. Domenech, 54 S.Ct. 207, 290 U. 
S. 708, 78 L.Ed. 608. 

Cal.—-Alameda County v. Janssen, 
106 P.2d 11, 16 Cal.2d 276, 130 A. 
L.R. 1141. 

pia.—Glisson v. Hancock, 181 So. 
379, 132 Fla. 321. 

Ill.—Thurber Art Galleries v. Rien- 
zi Garage, 130 N.E. 747, 297 Ill. 
272—Jensen v. Wilton B. Wilcox 
Lumber Co., 129 N.E. 133, 295 Ill. 
294. 

N.Y.—Metropolitan Casualty Ins. Co. 
of New York v. Barr ■ Wrecking 
Corp., 40 N.Y.S.2d 607, 180 Misc. 
200 . 

12 C.J. P 1071 note 7. 

Act reviving judgment creditor’s 
priority right, lost because of delay- 
in bringing suit, would impair the 
obligation of a prior mortgage. 

XJ.S.—Link v. Receivers of Seaboard 
Air Line Ry. Co., C.C.AVa., 73 F. 
2d 149. 


Xiien attaching to claim on official 1 
bond is contractual in nature and I 
hence protected by the contract i 
clause. 

Ala.—Roebuck v. Roberts, 117 So. 
32, 217 Ala. 477. 

Permitting redemption from tax 
sale so as to cut off mortgagee's lien 
is unconstitutional as applied to an 
existing mortgage. 

Kan.—Shrigley v. Black, 71 P. 301, 
66 Kan. 213. 

Property rights of wife may not 
be enlarged so as to impair an ex¬ 
isting mortgage given by the hus¬ 
band. 

Ind.—^Voltz V, Rawles, 86 Ind. 198— 
Martin v. Prather, 82 Ind. 657— 
Parkham v. Vandeventer, 82 Ind. 
544. 

21. La.—State v. J. Bodenger Realty 
Co., 197 So. 741, 195 La. 1014. 

N.Y.—Thornton v. Chase, 23 N.Y.S. 

. . 2d 735, 175 Misc. 748. 

Or.—State v. Swensk, 89 P.2d 687, 
161 Or. 281. 

Pa.—City of Brie v. A Piece of 
Land Fronting on Southeast Cor¬ 
ner of Eighth and Peach Streets, 
14 A.2d 428, 339 Pa. 321. 

City of Johnstown v. Dibert, 88 
Pa.Super. 117. 

Petition of Shisler, 45 Pa.Dist. 
& Co. 317, 58 Montg.Co. 218, 34 
Mun.L.R. 21. 

Tex.—State v. Nix, 133 S.W.2d 963, 
134 Tex. ,476, conformed to 168 
S.W.2d 924, reversed on other 
grounds 62 S.Ct..350, 314 XJ.S. 480, 
86 L.Ed. 366, conformed to 159 S. 
W.2d 214. 

Preston v. Anderson County 
Levee Improvement Dist. No. 2, 
Civ.App., 261 S.W. 1077. 

12 C.J. p 1071 note 7 [c], 
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New tax lieu or revival of expired 
lien 

A vested mortgage Interest may 
be subordinated by subsequent legis¬ 
lation, not only to lien for taxes 
imposed and accruing after date of 
such legislation, but to new tax lien 
or revival of an expired lien for 
past-due taxes. 

XJ.S.—^People of Puerto Rico v. Fed¬ 
eral Land Bank of Baltimore, C.C. 
A.Puerto Rico, 108 F.2d 275. 

Tax lien denied priority 

Statute making premiums or tax¬ 
es assessed for workmen's relief 
commission preferred liens on em¬ 
ployer's property could not be con¬ 
strued as making lien for such pre¬ 
miums or taxes superior to lien of 
mortgage executed prior to statute, 
since this would impair obligation of 
contract. 

XJ.S.—Domenech v. Lee, C.C.A.Porto 
Rico, 66 F.2d 31, certiorari dis¬ 
missed George L. Squier Mfg. Co. 
V. Domenech, 54 S.Ct. 207, 290 XJ. 
S. 708, 78 L.Ed. 608. 

22. Tex.—Preston v. Anderson Coun¬ 
ty Levee Improvement Dist. No. 2, 
Civ.App., 261 S.W. 1077. 

22.5 U.S.—State of N. Y. v. Geb¬ 
hardt, C.C.A.N.Y., 151 F.2d 802. 

22.10 N.Y.—Thornton v. Chase, 23 
N.Y.S.2d 736, 175 Misc, 748. 

23. XJ.S.—^Druijiright v. Texas Su- 
garland Co., C.C.A.Tex., 16 P.2d 
657, certiorari denied 47 S.Ct. 764, 
274 U.S. 749, 71 L.Ed. 1331. 

Idaho.—Steward v. Nelson, 82 P.2d 
843, 64 Idaho 437. 

24. W.Va.—Le Sage r. Switzer, 182 
1 S.E. 797, 116 W.Va.. 657.. 
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contract.25 A lien is not impaired by a mere poten¬ 
tial diminution in value where the right to enforce 
it remains undisturbcd.^s 

While it has been broadly stated that a statutory 
lien is merely remedial and not a part of the ob¬ 
ligation of a contract,it has been held that a stat¬ 
utory lien which, in legal contemplation, foniied a 
part of a contract is protected by the constitutional 
prohibition of impairment.^S Conversely, when, by 
the terms of a contract and of the law which en¬ 
tered into and formed a part of it, no lien existed, 
the allowance or creation of a lien for its security 
by a subsequent statute has been held unconstitu¬ 
tional as impairing the obligation of a contract;-^ 
but a statute merely providing an additional method 
for enforcing an existing statutory lien is not un¬ 
constitutional as impairing the obligation of any 
contract of the owner of the property subject to 
the lien,provided the substantive rights of the 
property owner are not affected. 

The validity of laws affecting the lien of judg¬ 
ments founded on contracts is treated in § 408 infra. 

b. Mechanics’ and Laborers’ Liens 

Authorities differ as to whether statutes giving la¬ 
borers, subcontractors, or materialmen a lien on property 
are valid as to contracts made before their passage, 


16A C.J.S. 

and whether the right to a mechanics^ lien given by 
statute may be abolished, or the remedies for its en¬ 
forcement changed. Such a lien may not be extended 
by statute so as to have precedence over the lien of a 
mortgage recorded prior to such statute. 

Statutes giving to laborers, subcontractors, or 
materialmen a lien on the property for which labor 
or materials were furnished have been sustained 
by some authorities as to contracts made before 
their passage but by others they arc heltl void 
as to such prior contracts.'*'* Some of the decisions 
holding mechanics’ lien laws applicable to prior 
contracts do so on the theory that a lien law is in 
effect only an assignment to the lienor of the 
amount due the i)rincipal contractor ^nd the 
landowner cannot because of such liens be obliged 
to pay more than the original contract price.**'" A 
mechanics’ or materialmen’s lien may not be ex¬ 
tended by statute so as to give it precedence over 
the lien of a nif)rtgage execute<l and recorde<l prior 
to tlie passage of such statute;'*^ and, although there 
is authority to the contrary,a retroactive statute 
providing that a prior mortgage on land shall not 
extend to buildings erected thereon until mechanics’ 
liens on such buildings have been discharged is held 
unconstitutional;^!* but where no alterations arc 
ma<b‘ in the substantive rights of the parties, cliangcs 
may be made by .statute in the metho<ls of enforcing 
prior mortgages and mechanics’ liens.^^ 


25. Tex.—Morri.s v. Burrows. Civ. 
App., 180 S.W. 1108. 

26. Idaho.—Sander.son v. Salmon 
River Canal Co., 263 P. 32, 46 Ida¬ 
ho 244. 

27. Tex.—Hawthorn v. Coates Bros., 
Clv.App., 202 S.W. 804. 

Creation of attorney's lien by 

statute did not violatti the constitu¬ 
tional prohibition aprainst impalr- 
m<jnt of contracts, althouKh the stat¬ 
ute was not enacted until after suit 
was instituted, since the statute is 
remedial in nature and does not af¬ 
fect the obliKation of contracts. 

K.J.—St. John the Baptist Clrcok 
Catholic Church of Perth Amboy v. 
Censor, 2 A.2d 337, 124 N.J.Ha. 
440. 

28. Ark.—Shaw v. Merritt, 270 S. 
W. 1016, 170 Ark. 338. 

Okl.—Nelson v. mtts, 250 F. 633, 126 
Okl. 101, 63 A.L.U. 1137. 

Validity of statutes changrlng me¬ 
chanics' lien laws see § 386 b infra, 

20, Ill.—Kendall v. Fader, 99 Ill. 
App. 104, alllrmed 65 N.E. 318, 199 
Ill. 294. 

Act undertaldiier to restore attach- 
meat already dissolved, and where 
the property had been conveyed to 
a bona fide purchaser, is unconstitu¬ 
tional and void. 

Me.—^Ridlon v, Cressey, 65 Me. 128. 


Ziien sdonring: manicipallty 

A statute creatin#? a lien in favor 
of a municipality for water sulmo- 
qucntly furnished Is valid and do(*s 
not impair a prior lease obliKatlng 
a tenant to x>ay the water charges. 
Mass.—Loring v. OommiflSion(^r of 
I’uidie Works of City of Boston, 
163 K.E. 82, 264 Mass. 4(50. 

30. U.S.—Livingston v. Moore, Pa., 
7 P(ft. 469, 8 L.Kd. 761. 

Validity of statutes providing addi¬ 
tional remedies generally see 5 383 
supra. 

31. Okl.—Casner v. Meriwether, 4 I\ 
2d 29, 152 Okl. 256—Casner v. 
Meriwether, 4 P.2d 28, 152 Okl. 
265—Casner v, Meriwether, 4 1\ 
2d 10, 162 Okl. 246. 

32. N.J.—Corpus Juris cited in Fi¬ 
delity & Deposit Co. v. McCllntic- 
Mar.shall Corp., 171 A. 382, 386, 
116 N.J.Kq. 470, afilrmed 176 A, 
341, 117 N.XEq. 440. 

12 C.J, p 1072 note 12. 

33. Cal.—Bailey Ornamental Iron 
Co. V. Goldschmidt, X66 P. 363, 33 
Cal.App. 661. 

12 C.J. p 1072 note 13. 

34. N.Y.—Hauptman v. Catlin, 3 E. 
D. Smith 666, ailirmed 20 N.Y. 247 
—Miller v. Moore, 1 E. D. Smith 
739—Doughty v. Devlin, 1 E. D. 
Smith 625. 


35. S.T).—Aliirlght v. Smith, 64 N. 

W. 816, 3 S.D. 1131. 

12 C..T. p 1072 note 16. 

38. TT.S.—Orowlher v. Fididity Ins. 

eta, Co., Va.. 86 F. 41, 29 C.C.A. 1. 
12 C.J p 1072 note 16. 

Work begttu beforo mortgage 
It Is not neces.sary to decide 
wh<U.her or not an amendment con¬ 
ferring priority on ixiechanlcs* liens 
impairs the t;bUgntitm of a prior 
mortgage wher<^ the me.chfmhj eom- 
men<!(ul to work before tin? exe<‘U- 
tion of th(j mortgage, 

S.D.—SiilUm V. Consolidnled Atx'x 
Min. C<^, 89 N.W. 1020, 15 S.D. 
410, 84 N.W. 211, 14 S.D. 33. 

37. Ala.—^Wimberly v. Mayberry, 10 
So. 167, 04 Ala. 240, 14 L.lLA. 306. 

38 . Iowa.—Cotchell v. Allen, 34 
Towa 669. 

12 aJ. p 1072 note 18. 

39. U.S.—Red River Valley Nat. 
Bank v. Craig, N.D., 21 S.Ct. 703, 
181 U.S. 648. 46 L.Kd. 994. 

Cihange in property subject to sale 
An amendment to the mechanics’ 
lion law authorizing a sale of the 
building and land, instead of the 
building alone, and providing f(^r the 
determination of the separate valu(‘.s 
of each and the distribution of the 
proceeds so as to give the prior 
mortgagee priority as to the land 
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Some authorities hold that the right given by an 
existing statute to a mechanics* lien is a part of 
the contract under which the labor is performed 
or the materials furnished and that such a lien, 
therefore, may not be taken away, or the remedies 
for its enforcement materially restricted, by a stat¬ 
ute enacted after it has attached,while others re¬ 
gard a mechanics* lien as merely a matter of stat¬ 
utory remedy provided for the enforcement of a 
contract, and, accordingly, hold that the legislature 
may prescribe additional conditions for the enforce¬ 
ment of existing liens^'^ or may abolish such liens al- 

together.^2 

Immaterial changes may be made by statute in the 
manner of enforcing existing liens.^^ 

§ 387. - Insolvency Laws 

A state insolvency law, providing for the discharge 
of debts contracted before its passage, violates the con¬ 
stitutional prohibition against Impairing the obligation 
of contracts. 

While congress in the exercise of its bankruptcy 
powers may impair the obligation of contracts,^^ 
a state is without power to make or enforce any 
law governing bankruptcies that impairs the obliga¬ 
tion of contracts,^^ and a state insolvency law, pro¬ 
viding for the discharge of debts contracted before 
its passage, violates the constitutional prohibition 


against impairing the obligation of contracts.^® The 
rule that an insolvency statute is void which pro¬ 
vides for the discharge of debts contracted before 
its passage is to be applied, even though there was 
a similar law in force at the time the contract was 
entered into, provided the new law renders it sub¬ 
stantially easier for the debtor to obtain his dis¬ 
charge if, however, the new law makes it harder 
for the debtor to get a discharge, it is not unconsti¬ 
tutional and is applicable to contracts entered into 
before its passage.*^ s insolvency law may be 

altogether repealed without impairing the rights of 
an insolvent within the meaning of the constitutional 
inhibition.'^ 9 

Insolvency statutes have been held not to impair 
the obligation of prior contracts by barring the 
claims of creditors who receive dividends,or by 
providing that, unless a secured creditor shall re¬ 
lease his security, he shall be entitled to dividends 
only on the excess of his claim above the value 
of his security,5l or by requiring creditors to express 
dissent to the proceedings under penalty of other¬ 
wise being held to have assented.^^ 

Although a statute suspending the remedy of 
creditors for a long time, such as seven years, is 
unconstitutional as impairing the obligation of con- 


and the holder of the mechanic's lien 
priority as to the building-, does 
not impair the obligation of a prior 
mortgage. 

U.S.—Ked River Valley Nat. Bank v. 
Craig, supra. 

40. Ind.—Goodbub v. Hornung, 26 
N.E. 770, 127 Ind. 181. 

12 C.J. p 1072 note 21. 

41. Ala.—Osborn v. D. Johnson 
Wall-Paper Co., 13 So. 776, 99 Ala. 
309. 

Pa.—Best V. Baumgardner, 15 A. 691, 
122 Pa. 17, 1 L..R.A. 356. 

42. Ill.—Templeton v. Horne, 82 Ill. 
491. 

12 C.J. p 1073 note 23. 

43. Colo.—^Woodbury v. Grimes, 1 
Colo. 100. 

Pa.—Evans v. Montgomery, 4 Watts 
& S. 218. 

Mehl V. Carey, 21 Pa.Co. 275. 

44. U.S.—^Kuehner v. Irving Trust 

Co., N.T., 67 S.Ct. 298, 299 U.S. 445, 
81 L.Ed. 340—Louisville Joint 

Stock Land Bank v. Radford, Ky., 
65 S.Ct. 854, 295 U.S. 665, 79 L.Ed. 
1593, 97 A.L.R. 1106, motion denied 
55 S.Ct. 918, rehearing denied 56 S. 
Ct. 82, 296 U.S. 661, 80 L.Ed. 471. 

Ginsberg v. Lindel, C.C.A.Iowa, 
107 P.2d 721—In re Prima Co., 
C.C.A.I11.. 88 F.2d 785, 


In re New York, N. H. & H. R. 
Co., D.C.Conn., 46 P.Supp. 236— 
In re Penticoff, U.C.Minn., 36 F. 
Supp. 1—In re Philibosian, D.C. 
Ga., 19 F.Supp. 787—In re Cope, 
D.C.Colo., 8 F.Supp. 778, affirmed 
8 F.Supp. 961, reversed on other 
grounds, C.C.A., Central States 
Life Ins. Co. v. Chilton, 77 P.2d 
993, appeal dismissed Christophers 
V. Cope, 79 P.2d 985—In re Jac¬ 
obs, D.C.I11., 7 F.Supp. 749, ap¬ 
peal dismissed, C.C.A., 73 F.2d 

1002. 

Re Franklin Brewing Co., N.T., 
249 F, 333, 161 C.C.A. 341. 

“All contracts . . . are sub¬ 

ject to all valid legislation which 
Congress may enact pursuant to the 
grant of power appearing in article 
1, section 8.’* 

U.S.—In re Prima Co., C.C.A.Ill., 88 
P.2d 785, 788. 

Impairment of obligation of con¬ 
tracts by congress generally see 
supra § 274. 

45. U.S.—International Shoe Co. v. 
Pinkus, Ark., 49 S.Ct. 108, 278 U.S. 
261, 73 L.Ed. 318. 

46. U.S.—Faitoute Iron & Steel Co. 
V. City of Asbury Park, N.J., 62 
S.Ct. 1129, 316 U.S. 502, 86 L.Ed. 
1629. 


Sturges V. Crowninshield, Mass,, 
4 Wheat. 122, 4 L.Ed. 629. 

12 C.J. p 1073 note 46—32 C.J. p 813 
note 83. 

Constitutionality of insolvent laws 
generally see Insolvency § 2. 

Impairment of corporate obligations 
by insolvency laws see § 375 suprsu 

47. Minn.—St. Paul Union Bank v, 
Rugg, 80 N.W. 1121, 78 Minn. 256. 

N.Y.—In re Wendell, 19 Johns. 163. 

48. Cal.—^Hundley v. Chaney, 4 P. 
238, 65 Cal. 363. 

12 C.J. p 1074 note 61. 

49. Pa.—Eckstein v. Shoemaker, 3 
Whart. 16. 

50. S.C.—^Alexander v. Gibson, 1 
Nott & M. 480. 

Tex.—^Keating v. Vaughn, 61 Tex. 
518. 

Wyo.—Downes v. Parshall, 26 P. 994, 
3 Wyo. 425. 

Estoppel to raise constitutional ob-^ 
jection by participation in insol¬ 
vency proceedings see § 89 supra. 

51. Conn.—^Appeal of Mechanics’-, 
etc., Bank, 31 Conn. 63. 

52. Pa.—Union Canal Co. r, Gilfll- 
lin, 93 Pa. 95. 
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tracts, S3 a provision for a reasonable delay is val- 
id.54 

Appointment of receiver. An equity decree ap¬ 
pointing a receiver and restraining creditors from 
enforcing claims without leave of court does not 
impair the obligation of contracts but a receiver¬ 
ship depriving a mortgagee of the mortgaged chat¬ 
tels without just cause impairs the mortgage and is 
beyond the power of the court and legislature,*^^ 

Regulation of priorities. While some authorities 
have sustained an act regulating the priorities as 
between creditors whose debts were contracted prior 
to its passage,others have ruled that in its ap¬ 
plication to prior contracts such a statute or con¬ 
stitutional provision is unconstitutional as impairing 
their obligation,38 and the latter rule has been 
said to be supported by the weight of authority and 
reason.39 

Dissolution of attachment on assignment for ben-- 
efit of creditors. By the weight of authority a stat¬ 
ute providing for the dissolution of an attach¬ 
ment on an assignment for the benefit of creditors 
is unconstitutional as impairing the obligation of 
prior contracts,but there is also authority to the 
contrary.3i 

§ 388. -Appraisal Laws 

Laws providing that property of the debtor shall 
not be sold on execution or by a foreclosure for less 
than a certain value to be ascertained by appraisal are 


unconstitutional when applied to previously existing con¬ 
tracts made at a time when no appraisal was required. 

Appraisal laws, or laws providing that property 
of the debtor shall not be sold on execution or by 
foreclosure for less than a certain value to be as¬ 
certained by appraisal, are unconstitutional when 
applied to previously existing contracts made at 
a time when no appraisal was required by the stat¬ 
utes in force, whether such contracts relate to sales 
under mortgages^^ or execution sales.83 Xhc re¬ 
peal of an appraisal law, however,3^ or a change 
which renders it less favoralilc to the debtor,33 does 
not constitute an impairment of the obligation of 
contracts. 

§ 389. - Scaling Laws 

Statutes providing that, In suits on contracts contem¬ 
plating payment In Confederate money, the recovery 
should be In United States money equal In value were 
held constitutional; but statutes basing the recovery on 
the estimated value of the consideration were not. 

Statutes embodying the rule, adopted after the 
Civil War, that where a contract was made during 
the war contemplating payment in Confederate cur¬ 
rency, recovery should be allowed in lawful money 
of the United States of a sum equal in value to 
the Confederate currency contemplated, were held 
not unconstitutional as impairing the obligation of 
contracts,®^ although there was some dissent,®^ On 
the other hand, statutes providing that the recovery 
should be the fair value of the contract as estimateri 
by the jury from the consideration given were held 
unconstitutional as ignoring the agreement of the 
parties and substituting something else in its 


63. U.S.—U. S. Bank v. Frederlck- 
son, C.C.Fa., 2 F.Cas.No.945. 

La.—^Northern Bank v. Squires, S 
La.Ann. 318, 58 Am.D. 682. 

M. U.S.—Tennessee Bank v. Horn, 
La., 17 How. 157, 15 L.Bd. 70. 

La.—Rasch v. His Creditors, 8 Rob. 
407—Chlapella v. Lanusse, 10 Mart 
448. 

Suspension of rights of action and 
remedies in general see 5 803 In- 
frau 

55. Pa,—In re Thompson, 44 Pa. 
Co. 618, 25 Pa.Dist 757. 

60. K.T.—Patten v. Accessory Tran¬ 
sit Co., 4 Ahb.Pr. 285, 13 How.Pr. 
502. 

Interference with mortgagee's pos¬ 
session generally see $ 885 c (1) 
supra. 

67. U.S.—Mather v. Nesbit, C.C. 
Minn.. 13 F. 872, 4 McCrary 505. 

Mich.—Stott V. Stott Realty Co., 284 
N.W. 635, 288 Mich. 35. 

12 C.J. p 1076 note 68. 


68. Wls.—Corpus 8tirls quoted lu 
In re Banskl’s Guardianship, 276 
N.W. 626, 628. 226 Wis. 361. 

12 C.J. p 1075 note 62. 

68, Wis.—In re Banski's Ouardian- 
ship, supra. 

00. Wis.—Peninsular Lead, etc., 
Works v. Union Oil, etc., Co., 76 
N.W. 369, 100 Wis. 488, 69 Am.S. 
R. 934. 42 L.R.A. 331. 

12 C.J. p 1076 note 66. 

Validity of statutes affecting attach¬ 
ments generally see $ 384 supra. 

GL Mass.—Bigelow v. Pritchard, 21 
Pick. 109. 

Vt—Baldwin v. Buswell, 62 Vt. 67. 

02. Wash.—Swinburne v. Mills, 50 
P. 489, 17 Wash. 611, 61 Am.S.R. 
932. 

12 C.X p 1076 note 70. 

03. U.S.—McCracken v, Hayward, 
Ill., 2 How. 608, 11 L.Bd. 397. 

12 C.J. p 1076 note 71. 

Suspending second sale 

I An apparent exception to the rule 

I exists where the statute involved 

70 


suspends a second sale for a reason¬ 
able time, such as a year, after the 
first Hale has failed to bring the re¬ 
quired minimum price. 

U.S.—U. S. V. Conway, U.C.Ark., 25 
F.Cas.No.l4849, Hempst 313. 

Pa.—<3hadwick v. Moore, 8 Watts & 
a 49, 42 Am.D. 267. 

64. Kan.—Phelps-Blgelow Windmill 
Co. V. North American Trust Co., 
64 I^ 63, 62 Kan. 629. 

Neb.—First Nat. Bank v. Hunt, 172 
N.W, 969, 103 Nob. 566—Norris v. 
Tower, 167 N.W. 728, 102 Neb. 434. 

66. Neb.—Jones v, Davis, « Nob. 
33. 

12 C.J. p 1076 note 73. 

60. S.C.—Harmon v, Wallace, 2 S.C. 

208—Neely v. McFadden, 2 S.C. 169. 
Va.—Pharls v. Dice, 21 Gratt 303, 62 
Va 303. 

48 C.J. p 604 note 79. 

Confederate money as medium of 
payment see Payment 9 19, 

Ark.—‘Woodruff v. Tilly, 26 Ark. 
309—Leach v. Smith, 26 Ark. 240. 
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place but other authorities held such statutes 
valid.®® 

§ 390. - Exemption Laws 

a. In general 

b. Homestead exemptions 

a. In G-eneral 

Laws materially extending exemptions from attach¬ 
ment or execution are, as far as applied to previously 
contracted debts, unconstitutional as impairing the ob¬ 
ligation of contracts by destroying the remedy In ma¬ 
terial respects. 

The validity of statutes creating or increasing ex¬ 
emptions of property from execution or attachment 
for debts contracted before their enactment was 
asserted as dictum in an early case in the United 
States supreme court,and has been upheld in a 
number of decisions of state courts such deci¬ 
sions are based on the principle that such laws relate 


merely to the remedy for the enforcement of con¬ 
tracts, and do not impair their obligation or take 
away all remedy for their enforcement, *^2 or that 
the enactment of such laws is a valid exercise of 
the state’s police power to protect its citi 2 ens from 
being deprived of the means of subsistence and of 
earning a livelihood.'^® However, later supreme 
court decisions, and other decisions in state courts, 
are to the effect that laws materially extending ex¬ 
emptions from attachment or execution are, as far 
as applied to previously contracted debts, unconsti¬ 
tutional as impairing the obligation of contracts by 
destroying the remedy in material respects.'^^ It 
appears that the decisive element is the extent and 
materiality of the change, so that each case is to 
be considered on its own merits, and the validity of 
each statute made to depend on whether or not it 
materially increases the exemption allowed by the 
law in force when the prior contract was made.'^® 


68. U.S.—Efflnger v. Kenney, Va., 6 
S.Ct. 179, 115 U.S. 566. 29 L.Ed. 
495—^Wilmington, etc., R. Co. v. 
King, N.O., 91 U.S. 3. 23 L.Ed. 186. 

69. Ala.—^Herbert v. Easton, 43 Ala. 
547. 

12 C.J. p 1075 note 77. 

70. U.S.—Bronson v. Kinzie, Ill., 1 
How. 311, 315, 11 L.Ed. 143. 

12 C.J. p 1076 note 81. 

Exemption laws as impairing vested 
rights see § 236 supra. 

71. Ala.—Coffman v. Folds, 112 So. 
911, 216 Ala. 133. 

12 C.J. p 1076 note 82—28 C.J. p 24 
note 21. 

72. Ala.—Coffman v. Folds, supra. 
12 C.J. p 1075 note 79. 

73. Ala.—Coffman v. Folds, supra. 

12 C.J. p 1076 note 80. 

74. U.S.—^Kener v. La Grange Mills, 
Ga., 34 S.Ct. 83, 231 U.S. 215, 58 
L.Ed. 189—Edwards v. Kearzey, N. 

C. , 96 U.S. 595, 24 L.Ed. 793—Gunn 
V. Barry, Ga., 15 Wall. 610, 21 L. 
Ed. 212. 

Fidelity & Deposit Co. of Md. v. 
Lovell, D.C.Mass., affirmed, C.A., 
214 F.2d 565. 

Corpus Juris cited in In re Fox, 

D. C.Cal., 16 F.Supp. 320, 321. 

The Queen, D.C.Cal., 93 F. 834. 

Cal.—Medical Finance Ass'n v. 

Wood, 63 P.2d 1219, 20 Cal.App.2d 
749. 

Mont.— Corpus Juris <iuoted in Rieg¬ 
er V. Wilson, 56 P.2d 176, 177, 102 
Mont. 86. 

Xenn.—State v. Caldwell, 178 S,W.2d 
624, 181 Tenn. 74, 151 A.L.R. 1410. 
12 C.J. p 1076 note 84. 

75. U.S.—^Edwards v. Kearzey, N.C., 
96 U.S. 695, 24 L.Ed. 793. ' 

La. — Corpus Juris cited in Succes¬ 
sion of Clement, 83 So. 664, 666, 
146 La. 386, reversed on other 


grounds Bank of Minden v. Cle¬ 
ment, 41 S.Ct. 408, 256 U.S. 126, 
65 L.Ed. 857. 

12 C.J. p 1076 note 85. 

“Mere remedy, it is agreed, may 
be altered, at the will of the state 
legislature, if the alteration is not 
of a character to impair the obliga¬ 
tion of the contract; and it is prop¬ 
erly conceded that the alteration, 
though It be of the remedy, if it 
materially impairs the right of the 
party to enforce the contract, is 
equally within the constitutional in¬ 
hibition. Difficulty would doubtless 
attend the effort to draw a line that 
would be applicable in all cases be¬ 
tween legitimate alteration of the 
remedy, and provisions which, in the 
form of remedy, impair the right." 
U.S.—^Edwards v. Kearzey, N.C., 96 
U.S. 595, 609, 24 L.Ed. 793. 

“Debts in question were incurred 
before the exemptions took effect. 
The court now holds that the exemp¬ 
tions are invalid. In this I concur, 
not for the reason that any and 
every exemption made after enter¬ 
ing into a contract is invalid, but 
that the amount here exempted is so 
large, as seriously to impair the 
creditor’s remedy for the collection 
of his debt." 

U.S.—Edwards v. Kearzey, N.C., 96 
U.S. 696, 610, 24.L.Ed. 793. 

After-acauired property 

Al statute creating an exemption 
as to after-acquired property is void 
as to existing creditors. 

Miss.—Johnson v. Fletcher, 64 Miss. 

628, 28 Am.R. 388. 

12 C.J. p 1076 note 85 [a]. 

Proceeds of Insurance policies 

(1) A statute exempting the pro¬ 
ceeds of: life insurance policies from 
payment of the insured’s debts is 
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void as to debts existing prior to 
the enactment of the law. 

U.S.—Bank of Minden v. Clement, 
La., 41 S.Ct. 408, 256 U.S. 126, 65 
L.Ed. 857. 

In re Messinger, C.C.A.N.T., 29 
F.2d 168, 68 A.L.R. 1205, certiorari 
denied 49 S.Ct. 351, 279 U.S. 865. 

In re Marx, D.C.Ark., 6 F.Supp. 
954. 

In re Bonvillain, D.C.La., 232 F. 
370. 

12 C.J. p 1076 note 85 [c]. 

(2) Such a statute is invalid as 
to antecedent creditors, even as 
emergency legislation under the po¬ 
lice power, where it contains no lim¬ 
itations as to time, amount, circum¬ 
stances, or need. 

U.S.—^W. B. Worthen Co. v. Thomas, 
Ark., 54 S.Ct. 816, 292 U.S. 426, 
78 L.Ed. 1344, 93 A.L.R. 173. 

(3) Such a statute does not im¬ 
pair the obligation of the insurance 
policy itself, although it was issued 
before the passage of the statute. 
La.—Succession of Le Blanc, 76 So. 

223, 142 La. 27, L.R.A.1917F 1157. 

(4) A statute exempting the pro¬ 
ceeds of disability insurance poli¬ 
cies from the payment of insured's 
debts is void as to an antecedent 
judgment creditor whose claim is 
founded on contract. 

U.S.—In re Rechtman, D.C.N.T., 11 
F.Supp. 347. 

(6) However, it was held with 
reference to the statute referred to 
in (4) supra, fhat it ’“does not vio¬ 
late any constitutional right of the 
judgment' creditor." ' , 

N.T.—Associated Indemnity Corpo¬ 
ration V. Chais, 293 N.T^S. 280, 
161 Misc. 763, appeal dismissed 
10 N.E.2d 570,, 274, K.Y. 699. 
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Statutes repealing'^® or diminishing'^'^ exemptions 
are not void in their application to prior contracts, 
as they strengthen or enlarge the remedy for the 
enforcement of such contracts; but a statute pro¬ 
hibiting garnishments on contracts containing waiv¬ 
ers of exemption, except where the debt was in¬ 
curred for necessaries, is void as to contracts ex¬ 
ecuted prior to the effective date of the law.'^s 

b. Homestead Exemptions 

A constitutional or statutory provision establishing 
OP materially increasing homestead exemptions, or grant¬ 
ing such exemptions without previously prescribed con¬ 
ditions, are ordinarily void as to prior obligations. Au¬ 
thorities differ as to the validity of laws repealing or 
diminishing such exemptions, as applied to prior claims. 

Although there are a few early decisions to the 
contrary,the rule is now settled that a consti¬ 
tutional or statutory provision establishing or ma¬ 
terially increasing a homestead exemption is within 
the federal prohibition of laws impairing the ob¬ 
ligation of contracts in so far as it relates to debts 
contracted before its adoption.It has likewise 
been held that a statute is void which allows a home¬ 
stead exemption as against prior obligations without 


compliance with conditions prescribed by the law 
in force when they were created.^^i On the other 
hand, such exemption laws have been held valid 
where the property involved was already exempt un¬ 
der a law in force at the time the contract was 
executcd,S2 or where the value of the property ac¬ 
tually selected was not greater than was allowed by 
such earlier law,S3 

A statute repealing or diminishing a homestead 
exemption as to prior claims is, under some author¬ 
ities, not unconstitutional as impairing the obliga¬ 
tion of contracts,®'* but other decisions are to the 
contrary.®^ Statutes have been sustained which 
have exempted the proceeds of a voluntary sale of 
a homestead from liability for debts created before 
the passage of the statute,or have created a 
homestead exemption from preexisting liabilities 
for torts.®*^ 

§ 391. - Redemption Laws 

a. Foreclosure sales 

b. Default on contract to purchase realty 

c. Execution sales 


ZSzemptlon of dower and curtesy 
rlglits 

(1) A statute exempting a wife’s 
inchoate dowor rights In her hus¬ 
band’s property from the doiuiinds of 
his creditors is void as to contract 
debts incurred prior to enactment 
of the law. 

N.C.—X-'atton v. Asheville, 14 S.B. 

92, 109 N.C. 686. 

(2) Such a law is invalid as to 
prior claims secured by lien on the 
property. 

Ind.—^Buser v. Shepard, 8 N.B. 280, 

107 Ind. 417. 

(3) But such a law has been up¬ 
hold where its validity was contest¬ 
ed by the antecedent creditor after 
his purchase of the property at exe¬ 
cution sale in full settlement of the 
claim had destroyed his status as a 
creditor. 

Ind.—Currier v. Elliott, 39 N.E. 554, 

141 Ind. 304. 

(4) The statute In force at the 
death of the husband, rather than 
that in force at the time of the mar¬ 
riage, governs the amount of person¬ 
al property exempted to the wife, 
since she had no vested right in 
such property and no contract right 
was involved. 

Ky,—Oster’s Ex'r v. Ohlman, 219 S. 

W. 187, 187 Ky. 341. 

(5) Statutes restoring full title In 
her property to a wife, thus destroy¬ 
ing the husband's vested estate there¬ 
in, are void as to the husband’s cred¬ 
itors whose claims accrued prior to 
the enactment of the statutes. 


Pa.—Lefevor v. Witmer, 10 Pa. 605. 
S.C.—Bouknight v. Kpting, 11 S.C. 
71. 

76. N.T.—Myers v. Moran, 99 N.T.S. 
200, 113 App.Div. 427. 

Tex.—Lyon, etc., Co. v. Modern Or- 
d(‘r of l^rsetorlans, Clv.App., 142 S. 
W. 29. 

77. N.T.—Brearley School v. Ward, 
94 N.B. 1001, 201 N.T. 368, 368, 
40 L.R.A„N.S., 1216, Ann.Cas.l9l2B 
251. 

12 C.J. p 1076 note 87. 

"'A law which does away with an 
exemption where there was one be¬ 
fore augments the power of the 
courts to enforce a contract sued 
upon or to award damages for Its 
breach.” 

N.T.—Brearley School v. Ward, su¬ 
pra. 

78. Ala.—^Adams v, Creen, 14 So. 
64, 100 Ala. 219. 

79. Kan.—Root v. McGrew, 3 Kan. 
216—Cusic v. Douglas, 3 Kan. 123, 
87 Am.D. 458. 

12 C.J. p 1076 note 92—29 C.J. p 866 
note 14. 

80. U.S.—Fidelity & Deposit Co. of 
Md. V. Lovell, D.CMiss., 108 F. 
Supp. 360, affirmed, C.A., U. S. v. 
Fidelity & Deposit Co, of Md., 214 
F.2d 666. 

Fla.—Harrell v. State ex rel. Austin- 
Western Road Machinery Co., 200 
So. 890, 146 Fla 144—Harrell v. 
State ex rel. Citizens State Bank 
of Marianna, 200 So. 354, 146 Fla. 
143. 


Ga.—Herrington v. Godbee, 121 S-E. 
312, 167 Oa. 343. 

La.— Corpus Juris Secundum q.uot- 
ed in Daniel v. Thigpen, 194 So. 
6, 7, 194 La. 622. 

12 C.J. p 1076 notes 91, 92—29 C.J. 
P 856 notes 15, 16, 20, 24; p 867 
notes 26, 26. 

Homestead exemption as vested 
rights see 5 236 supra. 

81. hSi. —Blouln V. Lodet, 33 So. 741, 
109 La 709. 

29 C.J. p 856 note 22. 

82. La.— Corpus Juris Secundum 
quoted in Daniel v. Thigpen, 194 
So. 6, 7, 194 La. 622. 

Miss.—McCreight v. W. W. Scales 
& Co., 99 So. 267, 134 Miss. 303. 

83. La.— Corpus Juris Secundum 
quoted in Daniel v. Thigpen, 194 
So. 6, 7, 194 La 622. 

Utah.—Folsom v. Asper, 71 P. 316, 
26 Utah 299. 

84. N.C.—Leak V. Gay, 12 S.E. 312, 
107 N.C. 468. 

12 C.J. p 1077 note 94. 

86. Ga.—Chattanooga First Nat. 
Bank v. Hassengill, 5 S.E. 100, 80 
Ga 333. 

Iowa.—Bridgman v. Wilcut, 4 Greene 
663. 

N.H.—Murray v. Trumbull, 29 A. 461, 
67 N.H. 281. 

86. Tex.—Lewis v. Goldthwaite Nat. 
Bank, 81 S.W. 797, 36 Tex.Civ.App. 
437. 

87. Tenn.—Parker v. Savage, 74 
Tenn. 406. 
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d. Rents and profits during redemption 

period 

e. Tax sales 

a. Foreclosure Sales 

Statutes creating or increasing the right to redeenn 
foreclosed property after sale are void as to the original 
parties to prior mortgages; but laws merely altering 
the procedure for the enforcement of mortgages or re¬ 
quiring reasonable notice to persons entitled to redeem 
are valid. 

A Statute which gives mortgagors a right to re¬ 
deem property sold on foreclosure, where no right 
of redemption previously existed, or enlarges an 
existing right of redemption, or extends the period 
of redemption formerly allowed, is void, as impair¬ 
ing the obligation of the contract, as to sales un¬ 
der mortgages executed before its passage.This 
rule, however, is applied only for the protection of 
the mortgagee, as the party to the original mort¬ 
gage contract, and not for the protection of an 
independent purchaser at the foreclosure sale, as 
against whom the mortgagor is entitled to such 
rights of redemption as are prescribed by the law 
in force at the time of the sale.^^ If the mortgagee 
purchases the property for less than the amount of 
the mortgage debt, he holds it as mortgagee and 
not as purchaser, and his rights with respect to 
redemption are governed by the law in force at the 
time the mortgage was executedbut if the 
amount bid or paid by him equals or exceeds the 
mortgage indebtedness, he then holds, not as mort¬ 
gagee, but as purchaser, and therefore is subject to 
the right of the mortgagor to redeem under a law 
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enacted after the execution of the mortgage and be¬ 
fore the sale.^i 

A statute is not unconstitutional which merely 
alters the procedure for the enforcement of a mort¬ 
gage, without impairing the substantial rights of 
the mortgagee and the purchaser at a foreclosure 
sale may be required by a statute passed subsequent 
thereto to give notice, before taking his deed, to* 
persons entitled to redeem, provided a reasonable 
time remains in which to give such notice before the 
expiration of the redemption period.^3 

There is authority to the effect that a statute 
which reduces the mortgagor’s redemption period,®** 
or entirely cancels his right to redeem under certain 
circumstances,®5 is void as to mortgages executed 
before its passage; but it has also been held that a 
statute which leaves a reasonable time for re¬ 
demption is valid notwithstanding that it reduces the 
time allowed by the law in force when the mort¬ 
gage was executed.®® 

b. Default on Contract to Purchase Realty 

Laws extending the redemption period after default 
on a realty purchase contract have been held, and held 
not, to Impair the obligation of an antecedent contract. 

A statute extending the period for redemption 
after default on a contract for the purchase of 
realty has been held valid, as applied to preexist¬ 
ing agreements, as not violating the constitutional 
prohibition against laws impairing the obligation of 
contracts;®'^ but there is also authority to the con¬ 
trary.®® 


88. Iowa.—^First Trust Joint Stock 
Land Bank of Chicago v. Arp, 283 
N.W. 441, 225 Iowa 1331, 120 A. 
L.R. 932. 

Or.—State v. Hurlburt, 182 P. 169, 
93 Or. 34. 

12 C.J. p 1077 note 99. 
Constitutionality of redemption laws 
as emergency moratorium legisla¬ 
tion see § 393 infra. 

Redemption laws as impairing vest¬ 
ed rights see § 235 supra. 

89. U.S.—Hooker v. Burr, Cal., 24 
S.Ct. 706, 194 U.S. 416, 48 L.Ed. 
1046. 

12 C.J. p 1077 note 1. 

90. U.S,—Bradley v. Lightcap, Ill., 
24 S.Ct. 748. 195 U.S. 1, 49 L.Ed. 
65. 

91. U.S.—Connecticut Mut. L. Ins. 
Co. V. Cushman, Ill., 2 S.Ct. 236, 
108 U.S. 61, 27 L.Ed. 648. 

Ala.—Cowley v. Shields, 60 So. 267, 
180 Ala. 48. 

Tender to mortgagee hy vendee of 
redemption right 

Where a mortgagor, in order to 


avoid foreclosure, gave the mortga¬ 
gee a deed to the mortgaged land, 
reserving the same right of redemp¬ 
tion as though it had been sold at 
a foreclosure sale, and subsequently 
conveyed his statutory rights of re¬ 
demption to another, under an 
amendment allowing redemption by 
such vendee as against rights ac¬ 
cruing under mortgages executed 
prior to the amendment, and the 
vendee of the right of redemption 
offered to pay the mortgagee all 
that he would have been entitled to 
receive had the statute not been 
changed, the amendment does not 
impair the obligation of a contract, 
since it cut oft no existing right of 
the mortgagee. 

Ala.—Jones v. Kelly, 82 So. 420, 203 
Ala. 170. 

92. Iowa.—Jack v. Cold, 86 N.W. 

374, 114 Iowa 249. 

12 C.J. p 1077 note 4. 

Acceleration, of sale date 
A statute which gives the mort- 
1 gagor a new right of redemption 
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Within six months after sale, but 
reduces by six months the time with¬ 
in which sale may be made after 
suit is brought, is valid. 

Mich.—State Sav. Bank v. Matthews, 
81 N.W. 918, 123 Mich. 56. 

93. S.D.—Clark Impl. Co. v. Wad- 
den, 149 N.W. 424, 34 S.D. 550, L. 
R.A.1915C 414. 

94. Okl.—Turk v. Mayberry, 121 P. 
665, 32 Okl. 68. 

12 C.J. p 1077 note 7. 

95. Iowa.—Holland v. Dickerson, 41 
Iowa 367. 

N.J.—Fidelity Union Trust Co. v. 
Multiple Realty & Construction 
Co., 26 A.2d 165, 131 N.J.Eq. 627. 

96. N.Y,—Butler v. Palmer, 1 Hill 
324. 

12 C.J. p 1078 note 8. 

97. Mich.—Mortgage & Contract Co. 
V. Sage, 253 N.W. 256, 266 Mich.’ 
165. 

98. N.D.—^E. J. Lander & Co. v. 
Deemy, 176 N.W. 922, 46 N.D. 273. 
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c. Execution Sales 

Laws creating a right, or extending the period, of 
redemption after execution sales have been held, and 
held not, void as to sales under Judgments recovered 
before their passage, 

Statutes creating a right to redeem from execu¬ 
tion sales or extending the time allowed for re¬ 
demption have, by some authorities, been declared 
void as to sales under judgments recovered prior 
to their passage but other authorities have sus¬ 
tained the validity of such statutes.^ 

d. Rents and Profits during Redemption Period 

A statute depriving a mortgagee, or a purchaser at a 
subsequent foreclosure sale, of a right, previously given, 
to rents and profits during the redemption period is void; 
but a statute abolishing the liability of the debtor In pos¬ 
session to the purchaser at an execution sale for rents 
and profits during such period has been sustained as to 
prior debts. 

Where the law in effect at the time a mortgage 
was executed gave the mortgagee the right to the 
rents and profits during the redemption period, a 
statute entitling the mortgagor to the possession, 
rents, use, and benefit of the property during that 
period is void as impairing the obligation of con¬ 
tract but a statute allowing the mortgagor to re¬ 
main in possession during the redemption period, 
on the payment of interest, has been sustained.^ 

A statute taking from the purchaser at a subse¬ 
quent foreclosure sale the right which, at the time 
the mortgage was made, he would have had to the 
rents and profits during the redemption period 
would be unconstitutional because reducing the 
mortgagee’s security;'^ but a statute passed after 
the purchase of an equity of redemption and before 
foreclosure, making the occupant, instead of the 
mortgagee, liable to the purchaser for the rents 
and profits during the redemption period, has been 
sustained.® A statute abolishing the liability of the 
debtor in possession to the purchaser at an execu¬ 
tion sale for the rents and profits during the period 
of redemption has been sustained as to sales made 
after the passage of the statute for debts contracted 
l)cfore its enactment.® 


e. Tax Sales 

The enactment of a statute providing for a different 
procedure for termination of a right to redeem lands 
after a tax sale than was prescribed In a prior statute 
does not substantially Impair contract obligations. 

The enactment of a statute providing for a dif¬ 
ferent procedure for termination of a right to re¬ 
deem lands after a tax sale than was prescribed in 
a prior statute docs not substantially impair contract 
obligations.®*® 

§ 392. - Imprisonment for Debt 

Statutes abolishing, or providing for, imprisonment 
for debt are not unconstitutional even as to existing 
contracts. 

Statutes abolishing imprisonment for debt, even 
as applied to existing contracts, are not unconstitu¬ 
tional, since they affect only the creditor’s remedy 
and do not impair the obligation of the contract'^ 
Conversely, exemption from imprisonment for debt 
is not a part of the contract and a statute pro¬ 
viding for such imprisonment does not impair the 
obligation of a contract,® 

§ 393. - Suspension of Rights of Action 

and Remedies in General 

a. In general 

b. Emergency moratorium laws 
a. In General 

In general, statutes suspending rights of action and 
remedies for a reasonable and definite time do not Im¬ 
pair the obligation of prior contracts, although they are 
void as to prior contracts where the period of suspen¬ 
sion prescribed Is Indefinite or unreasonable, particularly 
where no public emergency Is claimed to exist. 

The right of a state to enact moratorium laws, 
thereby suspending or deferring legal remedies, is 
said to have been fully settled at the time of the 
Civil War;® and during the period of the World 
War legislation of this type was again enacted.^® 
Such moratorium statutes, suspending the rights of 
creditors for a definite and reasonable time, are not 
unconstitutional,'!'^ whether they suspend the right 


99. Cal.—Welsh v. Cross, 81 P. 229, 
146 Cal. 621, 106 Am.S.K. 63, 2 Ann. 
Cas. 796. 

12 C.J. p 1078 note 10. 

Judgments as contracts see S 350 
supra. 

1. Ala.—Iverson v. Shorter, 9 Ala. 
713. 

12 C.J. p 1078 note 11. 

2 . N.D.—First Nat, Bank of Turtle 
Lake V. Bovey, Shute & Jackson, 
Tnc., 191 N.W. 765, 49 N.D. 460. 

12 C.J. p 1078 note 13. 

3. Minn.—^Berthold v. Holman, 12 


Minn. 336, 93 Am.D. 233—Stone v. 
Bassett, 4 Minn. 298. 

4. Tenn.—Greenfield v. Dorris, 1 
Sneed 548. 

5. Ind.—Edwards v. Johnson, 6 N. 
E. 716, 105 Ind. 594. 

6. Ind.—Davis v. Bupe, 17 N.E. 163, 
114 Ind. 588. 

Wash.—Wilson v. Wold, 68 P. 223, 21 
Wash. 398, 75 Am.S.R. 846. 

6.5 Minn.—State v. Aitkin County 
Farm Land Co., 284 N.W. C3, 204 
Minn. 495. 


7. U.S.—^Vlal V. Pennlman, R.I., 103 
U.S. 714, 26 L.Ed. 602. 

5 C.J. p 438 note 45—12 C.J. p 1078 
note 20—32 C.J, p 813 note 83 [d]. 

Imprisonment for debt as involving 
personal, civil, or political rights 
see § 204 supra. 

8. Philippine.—In re Prautch, 1 
Philippine 132. 

9. S.D.—Granger v. Luther, 176 N. 
W. 1019, 42 S.D. 636. 

10. S.D,—Granger v. Luther, supra. 

11. N.Y.—Sliosberg v. New York 
Life Ins. Co., 216 N.Y.S. 215, 220, 
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of actioni2 oj- make dilatory the remedy,^3 least 
if a substantially equivalent, or equally adequate, 
remedy is substituted but they are void as to 
contracts made before their passage where the pe¬ 
riod of suspension prescribed is indefinite’^5 or un¬ 
reasonable,particularly where no public emergen¬ 
cy is claimed to exist.t'^ The fact that a statute 
abolishing a particular remedy is permanent in 
character does not necessarily render it invalid, 
since the emergency requiring the enactment need 
not be temporaryDelays merely incident to a 
change in the form or course of procedure, or to the 
transfer of causes from a court which it is proposed 
to abolish to another created to try the same cause, 
are not objectionable on constitutional grounds."^^ 

Statutes providing for stays of judicial proceed- 


CONSTITUTIONAL LAW § 393 

ings against defendants while in the actual military 
service of the United States are valid where the 
suspension is for a reasonable time;^® in some juris¬ 
dictions such statutes have been sustained without 
regard to whether the duration of the stay is definite 
or reasonable, 20 but such statutes prescribing a stay 
for an indefinite time have also been declared void 
as taking away all remedy for an indefinite period.2i 

Where the contract of the parties stipulates for 
a remedy by act of the party, without involving 
the assistance of legal process, it is a substantial 
part of the contract, and an act suspending such 
remedy for a stated time is obnoxious to the con¬ 
stitutional provision.22 

Extending time to answer. A statute providing 
that defendants shall have a longer time for answer- 


217 App.Div. 67, affirmed 155 N.E, 
749, 244 N.Y. 482, and 155 N.B. 
913, 244 N.Y. 599, certiorari denied 
48 S.Ct. 19, 275 U.S. 526, 72 L.Ed. 
407. 

East New York Sav. Bank v. 
Hahn, 61 N.Y.S.2d 496, 182 Misc. 
863, affirmed 69 N.B.2d 625, 293 N. 
Y. 622, affirmed 66 S.Ct. 69, 326 
XJ.S. 230, 90 L.Ed. '34, 160 A.L.R. 
1279. 

S.D.—Petition of Oleson, 8 N.W.2d 
880, 68 S.D. 435. 

Wis.—Onsrud v. Kenyon, 300 N.W. 
359, 238 Wis. 496. 

Suspending enforcement of Judg¬ 
ments see infra S 410. 

“Impairment of a remedy hy a 
statutory stay may he authorized for 
a limited period or for a reasonable 
time. Reasonableness must include 
definiteness, if it is sought retroac¬ 
tively to restrain by legislative act 
the enforcement of contracts entered 
into on a precise date or those made 
prior thereto.” 

N.Y.—Sliosberg v. New York Life 
Ins. Co., 216 N.Y.S. 216, 220, 217 
App.Div. 67, affirmed 166 N.B. 749, 
244 N.Y. 482, and 156 N.E. 913, 244 
N.Y. 699, certiorari denied 48 S. 
Ct. 19, 276 tJ.S. 626, 72 L.Ed. 407. 

12. XJ.S.—^Veix v. Sixth Ward Build¬ 
ing & Loan Ass*n of Newark, N.J., 
60 S.Ct. 792, 310 U.S. 32, 84 L.Ed. 
1061. 

Cal.—Los Angeles Bond & Securities 
Co. V. Heath, 7 P.2d 1089, 120 Cal. 
App. 328. 

jq-.X— ^Veix V. Seneca Building & Loan 
Ass*n of Newark, 19 A.2d 219, 126 
N.J.Law 314, 13'3 A.L.R. 1486— 

Sommer v. Workirigmen’s Building 
& Loan Ass’n of Newark, 13 A2d 
793, 126 N.J.Law 83. 

12 C.J. p 1078 note 22. 

13. Ala.—Ex parte Pollard, 40 Ala 
77. 

12 C.J. p 1078 note 23. 

.Suspension ot remedies against in¬ 
solvent debtors see S 387 supra 


14, Ala.—Rhodes v. Marengo Coun¬ 
ty Bank, 88 So. 860, 205 Ala 667. 

Neb.—In re Davis, 173 N.W. 696, 103 
Neb. 703. 

15. U.S.—^Daniels v. Tearney, W.Va, 
102 U.S. 416, 26 L.Ed. 187. 

Ala.—Hudspeth Sc Co. v. Davis, 41 
Ala. 389. 

N.Y.—Sliosberg v. New York Life 
Ins. Co., 155 N.E. 913, 244 N.Y. 
599, certiorari denied 48 S.Ct. 19, 
275 U.S. 526, 72 L.Ed. 407—Slios¬ 
berg V. New York Life Ins. Co., 
155 N.B. 749, 765, 244 N.Y. 482, 
certiorari denied 48 S.Ct. 19, 275 
U.S. 626, 72 L.Ed. 407. 

12 C.J. p 1078 note 24. 

Stay until recognition of foredgn 
government 

A suspension of remedies until 
thirty days after “the recognition de 
Jure of a government of Russia by 
the government of the United States" 
is a stay “until the happening of an 
event which may never happen," and 
a law authorizing such suspension 
impairs the obligation of contracts. 
N.Y.—Sliosberg v. New York Life 
Ins. Co., supra. 

Suspension, until end. of World 
War, of the enforcement of a right 
of entry, is invalid as to prior con¬ 
tracts. 

I S.D.—Granger v. Luther, 176 N.W. 
1019, 42 S.D. 636. 

Period of suspension in discretion of 
corporation commission 
A statute suspending the enforce¬ 
ment of claims against building and 
loan associations at such times and 
for such periods as the corporation 
commission in its discretion deems 
necessary, is invalid as to a claim 
existing prior to the enactment of 
the law. 

Va.—Citizens Mutual Bldg. Ass’n v. 
Bohannon, 189 S.B«» 460, 167 Va. 
416—Citizens Mut. Bldg. Ass’n v. 
Edwards, 189 S.E. 463, 167 Va. 399. 
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13. Wash.—Strand v. Griffith, 115 P. 

612, 63 Wash. 334. 

12 C.J. p 1078 note 25. 

17. N.Y.—Sliosberg v. New York 
Life Ins. Co., 155 N.E. 749, 244 
N.Y. 482, certiorari denied 48 S. 
Ct. 19, 276 U.S. 626, 72 L.Ed. 407. 

Va.—Citizens Mut. Bldg. Ass’n v. Bo¬ 
hannon, 189 S.E. 460, 167 Va. 416 
—Citizens Mut. Bldg. Ass’n v. Ed¬ 
wards, 189 S.E. 453, 167 Va. 399. 
17.5 U.S.—Veix v. Sixth Ward 

Building & Loan Ass’n of Newark, 
N.J., 60 S.Ct. 792, 310 U.S. 32, 84 
L.Ed. 1061. 

18. Ill.—^Newkirk v. Chapron, 17 Ill. 
344. 

Jurisdiction and terms of court sec 
infra § 401. 

13. Or.—Pierrard v. Hoch, 191 P, 
*328, 97 Or. 71. 

12 C.J. p 1079 note 27. 

Enlistment for three years, or less 
if war is sooner terminated, is a 
reasonable time. 

Or.—Pierrard v. Hoch, 184 P. 494, 
97 Or. 71, reversed on other 
grounds 191 P. 328, 97 Or. 71. 

20. Iowa,—^McCormick v. Rusch, 16 
Iowa 127, S3 Am.D. 401. 

Mo.—Lindsey v. Burbridge, 11 Mo. 
645—Edmonson v. Pergmson, 11 
Mo. 344. 

21. Pa.—Clark v. Martin, 3 Grant 
393. 

Wis.—Hasbrouck v. Shipman, 16 Wis. 
296. 

22. Pa.—^Hunt V. Thomas, 3 Phlla. 
121 . 

S.D.—Granger v. Luther, 176 N.W. 
1019, 42 S.D. 636. 

Provision. In. deed of trust fw 
terms of sale on default is of the 
obligation of the contract, and a law 
suspending all foreclosures for a 
limited time Impairs such obligation. 
Va.—Taylor v. Stearns, 18„,Grat.,244, 

. 69 Va. 244. . 
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ing than theretofore is constitutional provided the a number of states as emergency legislation for the 

extension of time allowed is not unreasonable^S relief of mortgagors during the existence of the 

and plaintiff's remedial rights have not been substan- emergency, have frequently been sustained, as not 

tially interfered with;^^ but such a statute is void violating the constitutional prohibition against laws 
as to existing contracts if the extension prescribed impairing the obligation of contracts, on the ground 
unnecessarily delays plaintiff’s remedy.^^ that such laws arc a ncccssary^’^ or reasonable^® 

exercise of the wStates’ police power, or that they 
Postponing trial. Acts by which trials are post- affect merely the remedy and not any substantive 
poned for a reasonable time are valid, and not ob- contract right.^^ In order not to contravene the 

noxious to the constitutional provision against im- constitutional provision, the relief afforded may on- 

pairing the obligation of contracts.^® ly Qf ^ character appropriate to the existing emer¬ 

gency, and may be granted only on reasonable con- 
h. Emergency Moratorium Laws ditions.^o Thus, the courts have affirmed the Valid- 

Reasonable emergency moratorium laws have been ity of laws authorizing the postponement of fore- 
held valid. closure sales on certain conditions safeguarding the 

So-called '"mortgage moratorium laws,” enacted in rights of mortgagees,laws extending the time for 


23. Wis,—Starkweather v. Hawes, 
10 Wis. 125—^Von Baumbach v. 
Bade, 9 Wis. 659, 76 Am.D. 283. 

24. Iowa.—Holloway v. Sherman, 12 
Iowa 282, 79 Am.D. 6'37. 

25. N.C.—Johnson v. Winslow, 64 
n.C. 27. 

26. Ala.—Ex parte Pollard, 40 Ala. 
77. 

12 C.X p 1079 note 33. 

27. Iowa.—Des Moines Joint Stock 
Land Bank of Dos Moines v. Nord- 
holm, 253 K.W. 701, 217 Iowa 1319. 

S.D.—Petition of Oleson, 3 N.W.2d 
8S0, 68 S.D. 435. 

Validity of laws affecting remedies 
to enforce mortgages generally see 
§ 385c supra. 

28. tr.S.—East N. T. Sav. Bank v. 
Hahn, N.Y., 66 S.Ct. 69, 326 U.S. 
230, 90 L.Ed. 34, 160 A.L.R. 1279 
—Home Building & Loan Ass’n v. 
Blaisdell, Minn., 64 S.Ct. 231, 290 
tr.S. '398, 78 L.Ed. 413, 88 A.L.H. 
1481. 

La.—Metropolitan Life Ins. Co. v. 

Morris, 159 So. 388, 181 La. 277. 
Miss.—Wilson Banking Co. Liquidat¬ 
ing Corporation v. Colvard, 161 So. 
123, 172 Miss. 804. 

K.Y.—Honeyman v. Hanan, 9 N.E.2d 
970, 275 N.Y. 382, remittitur amend¬ 
ed 11 K.E.2d 788, 275 N.Y. 626, 
appeal dismlHsed 58 S.Ct. 273, 302 

U. S. 375, 82 L.Ed. 312. 

Application of Yanneck, 67 N. 

Y.S.2d 233, 185 Misc. 491—-Kaelin 

V. Michelson, 26 N.Y.S.2d 944, 176 
Misc. 536—Sherwin v. Jonas, 267 
N.Y.S. 759, 149 Misc, 181, reversed 
on other grounds 269 N.Y.S. 121, 
160 Misc. '342. 

Ohio.—^Virginian Joint Stock Land 
Bank of Charleston v. Shaffer, 
App., 82 N.E.2d 862. 

Tex.—Williams v. Holmes, Civ.App., 
74 S.W.2d 1040—Beaumont Petro¬ 
leum Syndicate v. Broussard, Civ. 
App., 64 S.W,2d 993, appeal dis¬ 
missed Plainview Bldg. & Loan 
Ass’n V. Bobbins, 73 S.W.2d 92, 


123 Tex. 408, answer conformed to 
Guardian Trust Co. v. Turner, Civ. 
App., 73 S.W,2d 1047—Lingo Lum¬ 
ber Co. V. Hayes, Civ.App., 64 S.W. 
2d 835. 

'Tf state power exists to give tem¬ 
porary relief from the enforcement 
of contracts in the presence of disas¬ 
ters due to physical causes such as 
fire, flood, or earthquake, that power 
cannot be said to be nonexistent 
when the urgent public need demand¬ 
ing such relief is produced by other 
and economic causes.’" 

U.S.—Homo Bldg. & Loan Ass’n v. 
Blaisdell, 64 S.Ct. 231, 240, 290 

U. S. 398, 78 L.Bd. 413, 88 A.L.B. 
1481. 

“That which is ordinarily the sub¬ 
ject of private treaty and which or¬ 
dinarily constitutes a strictly private 
right may in moments of emergen¬ 
cy, become of vital public interest 
justifying interference by the state. 

. The emergency produces 
the necessity for legislation and the 
necessity justifies the exercise of the 
police power over property and con¬ 
tracts alike.” 

N.Y.—^McCarty v. Prudence-Bonds 
Corporation, 266 N.Y.S. 629, 633, 
149 Misc. 1*3. 

ZteadlxLg case 

U.S.—Home Building & Loan Aas’n 

V. Blaisdell, Minn., 64 S.Ct. 231, 
240, 290 U.S. 398, 78 L.Ed. 413, 88 
A.L.R. 1481. 

29. Ark.—Reiman v. Rawls, 68 S.W. 

2d 470, 188 Ark. 983. 

Iowa.—Tusha v. Eberhart, 266 N.W. 
740, 218 Iowa 1065-—Craig v. Wag¬ 
goner, 266 N.W. 285, 218 Iowa 876. 
Tex.—^Williams v. Holmes, Civ.App., 
74 S.W.2d 1040—Beaumont I'^etro- 
leum Syndicate v. Broussard, Civ. 
App., 64 S.W.2d 993, appeal dis¬ 
missed Plainview Bldg. & Loan 
Ass'n V. Robbins, 73 S.W.2d 92. 123 
Tex. 409, ^answer conformed to 
Guardian Trust Co. v. Turner, Civ. 
App., 73 S.W.2d 1047, 
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30. U.S.—East New York Sav. Bank 
V. Hahn, N.Y., 66 S.Ct. 69, 326 

U. S. 230, 90 L.Ed. 34, 160 A.L.R. 
1279—Home Building & Loan Aas’n 

V, Blaisdell, Minn., 64 S.Ct. 231, 200 

U. S. 398, 78 L.Ed. 413, 88 A.L.R. 
1481. 

Fla.—Corpus Juris Seonndnm cited 
in Hillsborough County v. Bregen- 
zer, 10 So.2d 498, 600, 161 Fla, 
747. 

Miss.—Wilson Banking Co. Liquidat¬ 
ing Corporation v. Colvard, I6l So. 
123, 126, 172 Miss. 804. 

“Whatever the elements of social 
justice and social security may war¬ 
rant the legislature in doing by way 
of extending relief during economic 
stress, that relief must be reason¬ 
able and just from the standpoint 
of both mortgago«r and mortgagee, 
and in any event should be limited 
to the exigency to which the legis¬ 
lation was addressed.” 

Cal.—Hales v. Snowdtm, 19 Cal.App. 
2d 366, 65 P.2d 847, 850. certiorari 
denied 68 S.Ct. 34, 302 U.S. 716, 82 
L.Ed. 662. 

31. La.—Metropolitan Life Ins. Co. 

V. Morris, 169 So. 388, 181 La, 277. 
Miss.—Wilson Banking Co. Liquidat¬ 
ing Corporation v. Colvard, 161 So. 
123, 172 Miss. 804. 

N.Y.—lOast Now York Sav. Bank v. 
Hahn, 51 N.Y.S.2d 496, 182 Misc. 
86'3, affirmed 69 N.E.2d 626, 203 
N.Y. 622, affirmed 66 S.Ct. 69, 326 
U.S. 230, 90 L.Ed. 34, 160 A.L.R. 
1279. 

Ohio.—^Virginian Joint Stock Land 
Bank of Charleston v. Shaffer, 
App., 32 N.E.2d 862, 

Tex.—^Williams v. Holmes, Civ.App., 
74 S.W.2d 1040—Anthony v. North 
American Building & Loan Ass’n, 
Civ.App., 68 S.W. 2d 681—Beaumont 
Petroleum Snydicate v, Broussard, 
Civ.App,, 64 S.W.2d 993, appeal dis¬ 
missed Plainvfew Bldg. & Loan 
Ass'n V. Robbins, 78 S.W.2d 92, 
123 Tex. 408, answer conformed to 
Guardian Trust Co. v. Turner, Civ. 



16A C.J.S, 


CONSTITUTIONAL LAW 


393 


redemption following such sales^s or authorizing 
the court to grant such extension on certain condi¬ 
tions or limitations,3 3 laws suspending foreclosures 
solely for nonpayment of principal and suits to en¬ 
force bonds secured by mortgages,^^ permitting a 
continuance of foreclosure suits on motion of the 
mortgagor,35 or giving defendant a longer time to 
file his answer,36 laws limiting or suspending the 
right to sue for a deficiency judgment,3'7 and laws 
prohibiting the granting of a foreclosure decree un¬ 
less the holders of at least twenty-five per cent of 
the unpaid mortgage debt asked for such decree.33 


On the other hand, it has been declared that even 
when the public welfare is invoked as an excuse, 
changes of the remedy may not be pressed so far as 
to cut down the security of a mortgage without 
moderation or reason or in a spirit of oppression.33 
So emergency statutory provisions similar to, or 
identical with, those above set forth have, by other 
authorities, been held void as impairing the obliga¬ 
tion of contracts, despite their actual or purported 
emergency character,'^0 particularly where the state 
constitution expressly subordinates the police power 
to the contract clause.^'i Such holdings have been 


App., 7S S.W.2d 1047—Lingo Lum¬ 
ber Co. V. Hayes, Civ.App., 64 S.W. 
2<i 835. 

32. Mich.—Hilliard v. Schram, 281 
N.W. 405, 285 Mich. 686. 

Miss.—^Wilson Banking Co. Liquidat¬ 
ing Corporation v. Colvard, 161 So. 
123, 172 Miss. 804. 

Validity of redemption laws as other 
than emergency legislation see § 
391 supra. 

33. U.S.—Home Building & Loan 
Ass’n V, Blaisdell, Minn., 54 S.Ct. 
231, 290 U.'S. 398, 78 L.Ed. 413, 88 
A.L.R. 1481. 

Iowa.—Connecticut Mut. Life Ins. 
Co. of Hartford, Conn., v. Clingan, 
267 N.W. 213, 218 Iowa 1213—Des 
Moines Joint Stock Land Bank of 
Des Moines v. Nordholm, 253 N.W. 
701, 217 Iowa 1319. 

Mich.—Russell v. Battle Creek Lum¬ 
ber Co., 262 N.W. 661, 265 Mich. 
649. 

Wis.—St. Joseph’s Hospital of Fran¬ 
ciscan Sisters, Milwaukee, v. Ma¬ 
ternity Hospital & Dispensary 
Ass’n, 272 N.W. 669, 273 NW. 791, 
224 Wis. 422. 

34. N.Y.—Sherwin v. Jonas, 267 N. 
y.S. 769, 149 Misc. 481, reversed 
on other grounds 269 NY.S. 121, 
160 Misc. '342—McCarty v. Pru¬ 
dence-Bonds Corporation, 266 N.Y. 
S. 629, 149 Misc. 13. 

35. Iowa.—TUsha v. Eberhart, 256 
N.W. 740, 218 Iowa 1065—Craig v. 
Waggoner, 256 NW. 286, 218 Iowa 
876. 

Tex.—^Williams v. Holmes. Civ.App., 
74 S.W.2d 1040—Beaumont Petro¬ 
leum Syndicate v. Broussard, Civ. 
App., 64 S.W.2d 993, appeal dis¬ 
missed Plainview Bldg. & Loan 
Ass’n V. Robbins, 73 S.W.2d 92, 
123 Tex. 408, answer conformed to 
Guardian Trust Co. v. Turner, Civ. 
App., 73 S.W.2d 1047. 

36. Ark.—Reiman v, Rawls, 68 S.W. 
2d 470, 188 Ark. 983. 

37. Mich.—Guardian Depositors Cor¬ 
poration V. Powers, 296 N.W. 675, 
296 Mich. 653. 

N.Y.—Honeyman v. Clark, 17 NE.2d 
131, 278 NY. 467, affirmed Honey- 
man V. Jacobs, 69 S.Ct. 702, 306 


U. S. 5'39, 83 L.Ed. 972—Honeyman 

V. Hanan, 9 NE.2d 970, 275 NY. 
382, remittitur amended 11 NB.2d 
788, 276 NY. 625, appeal dismissed 
58 S.Ct. 273, 302 U.S. 375, 82 L. 
Ed. 312—Klinke v. Samuels, 190 
NE. 324, 264 NY. 144. 

3a U.S.—U. S. Mortg. Co. v. Mat¬ 
thews, Md., 55 S.Ct. 168. 293 U.S. 
232, 79 L.Ed. 279. 

39- U.S.—W. B. Worthen Co. ex rel. 

Board of Com’rs of Street Im¬ 
provement Dist. No. 513 of Little 
Rock, Ark., v. Kavanaugh, Ark., 
55 S.Ct. 556, 657, 295 U.S. 66, 79 
L.Ed. 1298, 97 A.L.R. 905. 

40. Tex,—Harrigan v. Blagg, 77 S. 

W. 2d 624, 124 Tex. 117—Broussard 

V. Paggi, 76 S.W.2d 1041, 124 Tex. 
110—Langever v. Miller, 76 S.W.2d 
1025, 124 Tex. 80. 

University Development Co. v. 
Wolf. Civ.App., 93 S.W.2d 1187— 
Ferguson v. Gregg, Civ.App., 77 S. 

W. 2d 1117—Rogers v. Jones, Civ. 
App., 64 S.W.2d 1119, appeal dis¬ 
missed 7'3 S.W.2d 92, 123 Tex. 409, 
answer conformed to Guardian 
Trust Co. V. Turner, Civ.App., 73 
S.W.2d 1047—Rabel v. Drive, Civ. 
App., 64 S.W.2d 1118, appeal dis¬ 
missed Drive v. Rabel, 73 S.W.2d 
92, 123 Tex. 410, answer conformed 
to Guardian Trust Co. v. Turner, 
Civ.App., 73 S.W.2d 1047—Rabel v. 
Cowen, Civ.App., 64 S.W.2d 1118, 
appeal dismissed Cowen v. Rabel, 
73 S.W.2d 92, 123 Tex. 410, answer 
conformed to Guardian Trust Co. 
V. Turner, Civ.App., 73 S.W.2d 1047 
—Jefferson Standard Life Ins. Co. 
V. Adrean, Civ.App., 64 S.W.2d 1118, 
appeal dismissed Adrean v. Jeffer¬ 
son Life Ins. Co., 73 S.W.2d 92, 
123 Tex. 410, answer conformed to 
Guardian Trust Co. v. Turner, Civ. 
App., 73 S.W.2d 1047—^Dallas Joint 
Stock Land Bank v. Sutherland, 
Civ.App., 64 S.W.2d 1117, vacated 
Sutherland v. Dallas Joint Stock 
Land Bank. 73 S.W.2d 54, 124 Tex. 
114—Christian v. Jones, Civ.App., 
64 S.W.2d 1117, appeal dismissed 
73 S.W.2d 92, 12'3 Tex. 409, an¬ 
swer conformed to Guardian Trust 
Co. V. Turner, Civ.App., 73 S.W., 
2d 1047—rCarr v. Baldwin, Civ.App., 

77 


64 S.W.2d 1116—Martindale Mortg. 
Co. V. Nichols, Civ.App., 63 S.W. 2d 
1118—Murphy v. Phillips, Civ.App., 
63 S.W.2d 404, appeal dismissed 73 
S.W.2d 92, 123 Tex. 409, answer 
conformed to Guardian Trust Co. 

V. Turner, Civ.App., 73 S.W.2d 1047. 
Well considered case 

Tex.—Travelers’ Ins. Co. v. Marshall, 

76 S.W.2d 1007, 1017, 124 Tex. 45, 
96 A.L.R. 802. 

Purpose of contract dause 

’‘Examination into the history of 
the times out of which the contract 
clause arose in connection with the 
history of its incorporation in the 
Constitution, and the discussion pro 
and con during the course of its rati¬ 
fication by the states, leaves no room 
for doubt that the contract clause 
wsis placed in the Constitution for 
the very purpose of preventing the 
enactment of moratory laws.” 

Tex.—Travelers’ Ins. Co. v. Marshall, 
supra. 

Ferguson v. Gregg, Tex.Civ.App., 

77 S.W.2d 1117. 

CritioisaMi of contrary view 

“No doctrine, involving more per¬ 
nicious consequences, was ever in¬ 
vented by the wit of man than that 
any of . . . [the] provisions 

[of the constitution] can be suspend¬ 
ed during any of the great exigencies 
of government. Such a doctrine 
leads directly to anarchy or despo¬ 
tism, but the theory of necessity on 
which it is based is false.” 

U.S.—Ex parte Milligan, Ind., 4 Wall. 

2, 120, 18 L.Ed. 281, 296. 

ND.—Baird v. Gray, 249 N.W. 718, 
63 ND. 640—State ex rel. Cleverin- 
ga V. Klein, 249 N.W. 118, 128, 63 
ND. 514, 86 A.L.R. 1523. 

4L Tex.—Harrigan v. Blagg, 77 S. 

W. 2d 624, 124 Tex. 117—Broussard 
V. Paggi, 76 S.W.2d 1041, 124 Tex. 
110—Langever v. Miller, 76 S.W.2d 
1025, 124 Tex. 80—Travelers’ Ins. 
Co. V. Marshall, 76 S.W.2d 1007, 124 
Tex. 46, 96 A.L.R. 802. 

Ferguson v. Gregg, Civ.App., 77 
S.W. 2d 1117—Rogers v. Jones, Civ, 
App., 64 S.W.2d 1119, appeal dis¬ 
missed .73 ,S.,W.2d 92, 123 Tex. 409, 
answer conformed to Guardian 
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ing than theretofore is constitutional provided the a number of states as emergency legislation for the 

extension of time allowed is not unreasonable^^ relief of mortgagors during the existence of the 

and plaintiff's remedial rights have not been substan- emergency, have frequently been sustained, as not 

tially interfered with;24 but such a statute is void violating the constitutional prohibition against laws 
as to existing contracts if the extension prescribed impairing the obligation of contracts, on the ground 
unnecessarily delays plaintiff's remedy.25 that such laws are a nccessary27 or reasonable^s 

exercise of the states' police power, or that they 
Postponing trial. Acts by which trials are post- affect merely the remedy and not any substantive 
poned for a reasonable time are valid, and not ob- contract right.20 hi order not to contravene the 

noxious to the constitutional provision against im- constitutional provision, the relief afforded may on- 

pairing the obligation of contracts.26 ^ character appropriate to the existing emer¬ 

gency, and may be granted only on reasonable con- 
h. Emergency Moratorium Laws ditions.^o Thus, the courts have affirmed the valid- 

Reasonabie emergency moratorium laws have been ity of laws authorizing the postponement of fore- 
heid valid. closure salcs Oil Certain conditions safeguarding the 

So-called ''mortgage moratorium laws,” enacted in rights of mortgagees,^! laws extending the time for 


23. Wls.—Starkweather v. Hawes, 
10 Wis. 125—Von Baumbach v. 
Bade, 9 Wis. 659, 76 Am.D. 283. 

24. Iowa.—Holloway v. Sherman, 12 
Iowa 282, 79 Am.D. 6'37. 

25. N.C.—Johnson v. Winslow, 64 
N.C. 27. 

26. Ala.—Ex parte Pollard, 40 Ala. 
77, 

12 C.J. p 1079 note 33. 

27. Iowa.—Dos Moines Joint Stock 
Land Bank of Dcs Moines v. Nord- 
holm, 253 K.W. 701, 217 Iowa 1319. 

S.D.—Petition of Oleson, 3 N.W.2d 
880, 68 S.D. 435. 

Validity of laws affiictlnfir remedies 
to enforce mortgages generally see 
§ 386c supra. 

28. tJ.S.—East N. T. Sav, Bank v. 
Hahn, N.Y., 66 S.Ct. 69, 326 U.S. 
230, 90 L.Ed. 34, 160 A.L.K. 1279 
—Home Building Sc Loan Ass'n v. 
Blaisdell, Minn., 54 S.Ct. 231, 290 
U.S. '398, 78 L.Ed. 413, 88 A.L.R. 
1481. 

La.—Metropolitan Life Ins. Co. v. 

Morris, 150 So. 388, 181 La. 277. 
Miss.—Wilson Banking Co. Llciuidat- 
Ing Corporation v. Colvard, 161 So. 
12.3, 172 Miss. 804. 

X.Y.—Honeyman v. Hanan, 9 N.E.2d 
970, 275 N.Y. 382, remittitur amend¬ 
ed 11 N.E.2d 788, 276 N.Y. 626, 
appeal diHrnl.s8ed 68 S.Ct, 273, 302 

U. S. 375. 82 L.Ed. 312. 

Application of Vanneck, 67 N. 

Y.S.2d 233, 185 Misc. 491—Kaolin 

V. MichelKon, 26 N.Y.S.2d 944, 176 
Mlsc, 536—Sherwin v. Jonas, 267 
N.Y.S. 759, 149 Misc. 181, reversed 
on other grounds 269 N.Y.S. 121, 
160 Mi.sc. '342. 

Ohio.—Virginian Joint Stock Land 
Bank of Charleston v. Shaffer, 
App., 32 N.E.2d 862. 

Tex.—Williams v. Holmes, Civ.App., 
74 S.W.2d 1040—Beaumont Petro¬ 
leum Syndicate v. Broussard, Civ, 
App., 64 S.W.2d 993, appeal dis¬ 
missed Plainview Bldg. & Loan 
Asg’n V. Robbins, 73 S.W.2d 92, 


123 Tex. 408, amswer conformed to 
Guardian Trust Co. v. Turner, Civ. 
App., 73 S.W.2d 1047—Lingo Lum¬ 
ber Co. V. Hayes, Civ.App., 64 S.W. 
2d 835. 

'Tf .state power exists to give tem¬ 
porary relief from the enforcement 
of contracts in the presence of disas¬ 
ters due to physical causes such as 
Are, flood, or earthquake, that power 
cannot be said to bo nonexistent 
when the urgent public need demand¬ 
ing such relief is produced by other 
and economic causes." 

U.S.—Home Bldg. & Loan Ass’n v. 
Blaisdell, 64 S.Ct. 231, 240, 290 
U.S. 398. 78 L.Ed. 413, 88 A.L.R. 
1481. 

"That which is ordinarily the sub¬ 
ject of private treaty and which or¬ 
dinarily constitutes a strictly private 
right may in moments of emergen¬ 
cy, become of vital public lntcr(.‘St 
Justifying interference by the state. 
. . . The emergency produces 

the necessity for legislation and the 
necessity Justifies the exercise of the 
police power over property and con¬ 
tracts alike." 

N.Y.—McCarty v. Prudence-Bonds 
Corporation, 266 N.Y.S. 629, 633, 
149 Misc. 1'3. 

Xreiadlng casei 

U.S.—Home Building & Loan Ass’n 
v. Blai.sdfdl, Minn., 64 S.Ct. 231, 
240, 290 U.S. 398, 78 L.Ed. 413, 88 
A.L.R. 1481. 

29. Ark.—Reiman v. Rawls, 68 S.W. 

2d 470, 188 Ark. 983. 

Iowa,—Tusha v. Eberhart, 266 N.W. 
740, 218 Iowa 1065—Craig v. Wag¬ 
goner, 266 N.W. 285, 218 Iowa 876. 
Tex.—^Williams v. Holmes, Civ.App., 
74 S.W.2d 1040—Beaumont l^etro- 
leum Syndicate v. Broussard, Civ. 
App., 64 S.W.2d 993, appeal dis¬ 
missed Plainview Bldg. & Loan 
Ass’n V. Robbins, 73 S.W.2d 92. 123 
Tex. 409, ^answer conformed to 
Guardian Trust Co. v. Turner, Civ. 
App., 73 S.W.2d 1047. 
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30. U.S.—East New York Sav. Bank 
v. Hahn, N.Y., 66 S.Ct. 69, 326 
U.S. 230, 90 L.Ed. 34, 160 A.L.R. 
1279—Home Building Sc Loan Ass'n 
v. Blaisdell, Minn., 54 S.Ct. 231, 290 

U. S. 398, 78 L.Ed. 413, 88 A.L.R, 
1481. 

Fla.—Corpus Juris Secundum cited 
in Hillsborough County v. Bregen- 
Z(T, 10 So,2d 498, 600, 161 Fla, 
747. 

Miss.—Wilson Banking Co. Liquidat¬ 
ing Corporation v. Colvard, 161 So. 
123, 126, 172 Miss. 804. 

"Whatever the clernttnls of social 
Justice and social security may war¬ 
rant the higislature in doing by way 
of extending relief during economic 
stress, that relief must be reason¬ 
able and Just from the standpoint 
of both mortgagor and mortgagee, 
and in any event should be limited 
to the exigency to which the legis¬ 
lation was addros.sed." 

Cal.—Hales V. Snowden, 19 Cal.App. 
2d 366, 65 P.2d 847, 850, certiorari 
denied 68 S.Ct. 34, 302 U.S. 716, 82 
L.Ed. 662. 

31. La.—Metropolitan Life Ins. Co. 

V. Morris, 169 So. 388, 181 La, 277. 
Miss.—Wilson Banking Co. Liquidat¬ 
ing Corporation v. Colvard, 161 So. 
123, 172 Miss. 804. 

N.Y.—East Now York Sav. Bank v. 
Hahn, 61 N.Y.S.2d 496, 182 Misc. 
86'3, affirmed 59 N.E.2d 625, 293 
N.Y. 622, affirmed 66 S.Ct. 69, 326 
U.S. 230, 90 L.Ed. 34, 160 A.L.R. 
1279. 

Ohio.—^Virginian Joint Stock Land 
Bank of Charleston v. Shaffer, 
App., 32 N.E.2d 8C2. 

Tex.—^Williams v. Holmes, Civ.App., 
74 S.W.2d 1040—Anthony v. North 
American Building Sc Loan Ass’n, 
Civ.App., 68 S.W.2d 581—Beaumont 
Petroleum Snydicate v. Broussard, 
Civ.App., 64 S.W.2d 993, appeal dis- 
missed Plainvfew Bldg. & Loan 
Ass’n V. Robbins, 73 S.W.2d 92, 
123 Tex. 408, answer conformed to 
, Guardian Trust Co. v. Turner, Civ. 
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redemption following such sales^^ qj- authorizing 
the court to grant such extension on certain condi¬ 
tions or limitations,j^ws suspending foreclosures 
solely for nonpayment of principal and suits to en¬ 
force bonds secured by mortgages,34 permitting a 
continuance of foreclosure suits on motion of the 
mortgagor,35 or giving defendant a longer time to 
file his answer,36 laws limiting or suspending the 
right to sue for a deficiency judgment,37 and laws 
prohibiting the granting of a foreclosure decree un¬ 
less the holders of at least twenty-five per cent of 
the unpaid mortgage debt asked for such decree.33 
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On the other hand, it has been declared that even 
when the public welfare is invoked as an excuse, 
changes of the remedy may not be pressed so far as 
to cut down the security of a mortgage without 
moderation or reason or in a spirit of oppression.39 
So emergency statutory provisions similar to, or 
identical with, those above set forth have, by other 
authorities, been held void as impairing the obliga¬ 
tion of contracts, despite their actual or purported 
emergency character,^® particularly where the state 
constitution expressly subordinates the police power 
to the contract clause.^i Such holdings have been 


App., 73 S.W.2d 1047—Lingo Lum¬ 
ber Co. V. Hayes, Civ.App., 64 S.W. 
2d 835. 

32. Mich.—Hilliard v. Schram, 281 
N.W. 405, 285 Mich. 686. 

Miss.—^Wilson Banking Co. Liquidat¬ 
ing Corporation v. Colvard, 161 So. 
123, 172 Miss. 804. 

Validity of redemption laws as other 
than emergency legislation see § 
391 supra. 

33. tr.S.—Home Building & Loan 
Ass’n V. Blaisdell, Minn., 54 S.Ct. 
231, 290 XJ.'S. 398, 78 L.Ed. 413, 88 
A.L.R. 1481. 

Iowa.—Connecticut Mut. Life Ins. 
Co. of Hartford, Conn., v. Clingan, 
257 N.W. 213, 218 Iowa 1213—Des 
Moines Joint Stock Land Bank of 
Des Moines v. Nordholm, 253 N.W. 
701, 217 Iowa 1319. 

Mich.—Russell v. Battle Creek Lum¬ 
ber Co., 252 N.W. 561, 265 Mich. 
649. 

—St. Joseph’s Hospital of Fran¬ 
ciscan Sisters, Milwaukee, v. Ma- I 
ternity Hospital <fe Dispensary 
Ass’n, 272 N.W. 669, 273 N.W. 791, 
224 Wis. 422. 

34. N.T.—Sherwin v. Jonas, 267 N. 
y.S. 759, 149 Misc. 481, reversed 
on other grounds 269 N.T.S. 121, 
150 Misc. '342—McCarty v. Pru¬ 
dence-Bonds Corporation, 266 N.T. 
S. 629, 149 Misc. 13. 

35. Iowa.—Tilsha v. Eberhart, 256 
N.W. 740, 218 Iowa 1065—Craig v. 
Waggoner, 256 N.W. 285, 218 Iowa 
876. 

Tex.—^Williams v. Holmes, Civ.App., 
74 S.W.2d 1040—Beaumont Petro¬ 
leum Syndicate v. Broussard, Civ. 
App., 64 S.W.2d 993, appeal dis¬ 
missed Plainview Bldg. & Loan 
Ass’n V. Robbins, 73 S.W.2d 92, 
123 Tex. 408, answer conformed to 
Guardian Trust Co. v. Turner, Civ. 
App., 73 S.W.2d 1047. 

36. Ark.—Reiman v. Rawls, 68 S.W. 
2d 470, 188 Ark. 983. 

37. Mich.—Guardian Depositors Cor¬ 
poration V. Powers, 296 N.W. 675, 
296 Mich. 553. 

N.T.—Honeyman v. Clark, 17 N.E.2d 
131, 278 N.T. 467, affirmed Honey- 
man V. Jacobs, 59 S.Ct. 702, 306 


U. S. 5'39, 83 L.Ed. 972—^Honeyman 

V. Hanan, 9 N.E.2d 970, 275 N.T. 
382, remittitur amended 11 N.E.2d 
788, 275 N.T. 625, appeal dismissed 
58 S.Ct. 273. 302 U.S. 375, 82 L. 
Ed. 312—Klinke v. Samuels, 190 
N.E. 324, 264 N.T. 144. 

38. U.S.—U. S. Mortg. Co. v. Mat¬ 
thews. Md., 55 S.Ct. 168, 293 U.S. 
232, 79 L.Ed. 279. 

39. U.S.—^W. B. Worthen Co. ex rel. 
Board of Com'rs of Street Im¬ 
provement Dtst. No. 513 of Little 
Rock, Ark., v. Kavanaugh, Ark., 
55 S.Ct. 555, 557, 295 U.S. 56, 79 
L.Ed. 1298, 97 A.L.R. 905. 

40. Tex.—Harrigan v. Blagg, 77 S. 

W. 2d 524, 124 Tex. 117—Broussard 
v. Paggi, 76 S.W.2d 1041, 124 Tex. 
110—Langever v. Miller, 76 S.W.2d 
1025, 124 Tex. 80. 

University Development Co. v. 
Wolf. Civ.App., 93 S.W.2d 1187— 
Ferguson v. Gregg, Civ.App., 77 S. 
W.2d 1117—^Rogers v. Jones, Civ. 
App., 64 S.W.2d 1119, appeal dis¬ 
missed 7'3 S.W.2d 92, 123 Tex. 409, 
answer conformed to Guardian 
Trust Co. V. Turner, Civ.App., 73 
S.W.2d 1047—^Rabel v. Drive, Civ. 
App., 64 S.W.2d 1118, appeal dis¬ 
missed Orive v. Rabel, 73 S.W. 2d 
92, 123 Tex. 410, answer conformed 
to Guardian Trust Co. v. Turner, 
Civ.App., 73 S.W.2d 1047—Rabel v. 
Cowen, Civ.App., 64 S.W.2d 1118, 
appeal dismissed Cowen v. Rabel, 
73 S.W.2d 92, 123 Tex. 410, answer 
' conformed to Guardian Trust Co. 
v. Turner, Civ.App., 73 S.W.2d 1047 
—Jefferson Standard Life Ins. Co. 
v. Adrean, Civ.App., 64 S.W.2d 1118, 
appeal dismissed Adrean v. Jeffer¬ 
son Life Ins. Co., 73 S.W.2d 92, 
123 Tex. 410, answer conformed to 
Guardian Trust Co. v. Turner, Civ. 
App,, 73 S.W.2d 1047—^Dallas Joint 
Stock Land Bank v. Sutherland, 
Civ.App., 64 S.W.2d 1117, vacated 
Sutherland v. Dallas Joint Stock 
Land Bank, 73 S.W.2d 54, 124 Tex. 
114—Christian v. Jones, Civ.App., 
64 S.W.2d 1117, appeal dismissed 
73 S.W.2d 92, 12'3 Tex. 409, an¬ 
swer conformed to Guardian Trust 
Co. V. Turner, Civ.App., 73 S.W. 
2d 1047—rCarr v- Baldwin, .Civ.App., 
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64 S.W.2d 1116—Martindale Mortg. 
Co. V. Nichols, Civ.App., 63 S.W.2d 
1118—Murphy v. Phillips, Civ.App., 
63 S.W.2d 404, appeal dismissed 73 
S.W.2d 92, 123 Tex. 409, answer 
conformed to Guardian Trust Co. 
V. Turner, Civ.App., 73 S.W.2d 1047. 
Well considered cos© 

Tex.—Travelers’ Ins. Co. v. Marshall, 

76 S.W.2d 1007, 1017, 124 Tex. 45, 
96 A.D.R. 802. 

Purpose of contract dans© 

“Examination into the history of 
the times out of which the contract 
clause arose in connection with the 
history of its incorporation in the 
Constitution, and the discussion pro 
and con during the course of its rati¬ 
fication by the states, leaves no room 
for doubt that the contract clause 
was placed in the Constitution for 
the very purpose of preventing the 
enactment of moratory laws.’* 

Tex.—Travelers’ Ins. Co. v. Marshall, 
supra. 

Ferguson v. Gregg, Tex.Civ.App., 

77 S.W.2d 1117. 

Crltlolsin of coutrary view 

“No doctrine, involving more per¬ 
nicious consequences, was ever in¬ 
vented by the wit of man than that 
any of . . . [the] provisions 

[of the constitution] can be suspend¬ 
ed during any of the great exigencies 
of government. Such a doctrine 
leads directly to anarchy or despo¬ 
tism, but the theory of necessity on 
which it is based is false.’’ 

U.S.—Ex parte Milligan, Ind., 4 Wall. 

2, 120, 18 L.Ed. 281, 295, 

N.D.—Baird v. Gray, 249 N.W. 718, 
63 N.D. 640—State ex rel. Cleverin- 
ga V. Klein, 249 N.W. 118, 128, 63 
N.D. 614, 86 A.L.R. 1523. 

4L. Tex.—^Harrigan v. Blagg, 77 S. 
W.2d 524, 124 Tex. 117—Broussard 
V. Paggi, 76 S.W.2d 1041, 124 Tex. 
110—Langever v. Miller, 76 S.W.2d 
1025, 124 Tex. 80—Travelers’ Ins. 
Co. V. Marshall, 76 S.W.2d 1007, 124 
Tex. 46. 96 A.L.R. 802. 

Ferguson v. Gregg, Civ.App., 77 
S.W.2d 1117—Rogers v. Jones, Civ. 
App., 64 S.W.2d 1119, appeal dis¬ 
missed .73 .S.yr-2d 92, 123 Tex. 409, 
answer conformed to Guardian 
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put on the various grounds that the suspension was 
not predicated on reasonable conditions safeguard¬ 
ing the creditor’s rights,42 that the operation of the 
statute was not limited to the duration of the emer¬ 
gency,43 that no emergency actually existed to 
justify exercise of the police power,44 that the 
mortgagee was divested permanently of an existing 
remedy45 or temporarily of all remedy,45 or was de¬ 
prived indefinitely of any substantial remedy,47 and 
that the statute affected the rights of mortgagees 
who had foreclosed their mortgage prior to its cn- 
actment.47-5 jt has also been held that the grant of 
a continuance of a foreclosure suit constitutes an 
impairment of the mortgage obligation where the 
facts disclose no prospect of the mortgagor's ever 
redeeming his land.48 

In the absence of a declaration by the legislature 
of the existence of any emergency, social, economic, 
or financial, of the nonexistence of which the court 
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will take judicial notice, it has been held that a 
mortgage moratorium statute cannot be sus- 
tained.48-5 A mortgage moratorium statute cannot 
be sustained on the ground that although state and 
national emergency necessitating its enactment in 
the first instance may have passed, the emergency 
had not passed so far as a particular mortgagor is 
concerned, since the emergency requiring the en¬ 
actment of such a statute is not intended to cover 
exigencies of individual cases.48*io 

Extension of emergency mortgage moratorium 
laws impairing the obligations of mortgage con¬ 
tracts can be sustained only as a proper exercise 
of the police power, where the emergency existing 
at the time of enactment of the original statute 
exists at the time of enactment of the extending 
statute, and at the time of commencement of an ac¬ 
tion to foreclose a mortgage, and where the emer¬ 
gency is a temporary one, 48.16 notwithstanding 


Trust Co. V. Tumor, Civ.App., 73 
S.W.2d 1047—HaLol v. Orivo, Civ. 
App., 64 S.W.2d 1118, appeal dis¬ 
missed Orive V. Rabol, 73 S.‘W’,2d 
92, 123 Tex. 410, answer conformed 
to Guardian Trust Co. v. Turner, 
Civ.App., 73 S.W.2d 1047—Rabol v. 
Cowen, Civ.App., G4 S.W.2d 1118, 
appeal dismissed Cowen v. Rabol, 
73 S.W.2d 92, 123 Tex, 410, nn.swer 
conformed to Guardian Tru.st Co. 
V. Turner, Civ.App., 73 S.’W'.2d 1047 
—Jefferson Standard Life In.s. Co. 
V. Adrean, Civ.App., 64 S.W.2d 
1118, appeal dl.smissed Adrean v. 
Jefferson Life Ins. Co., 73 S.W.2(] 
92, 123 Tex. 410, answer conformed 
to Guardian Tru.st Co. v. Turner, 
Civ.App., 73 S.W.2d 1047—Christian 
V. Jones, Civ.App., 64 S.W.2d 1117, 
appeal dismissed 73 aw.2d 92, 123 
Tex. 409, answer conformed to 
Guardian Trust Co. v. Turner, Civ. 
App., 73 S.W.2d 1047—Dallas Joint 
Stock Land Bank v. Sutherland, 
Civ.Apf)., 64 S.W.2d 1117, vacated 
on other grounds Sutherland v. 
Dallas Joint Stock Land Bank, 7'3 
S.W.2d 64, 124 Tex. 114—Carr v. 
Baldwin, Civ.App., 64 S.W.2d 1116 
—Martindale Mortg. Co. v. Nich¬ 
ols, Civ.App., 63 S.W.2d 1118—Mur¬ 
phy V. Phillips, Civ.App., 63 S.W. 
2d 404, appeal dismissed 73 S.W. 
2d 92, 123 Tex. 409, answer con¬ 
formed to Guardian Trust Co. v. 
Turner, Civ.App., 73 S.W.2d 1047— 
Life Ins. Co. of Virginia v. San¬ 
ders, Civ.App., 62 S.W,2d 348. 

42 . Cal.—^Brown v. Ferdon, 64 P.2d 
712, 6 Cal.2d 226. 

43 . B.S.—^W. B. Worthen Co. ex rel. 
Board of Corners of Street Im¬ 
provement Dist. No. 513 of Little 
Rock, Ark. v. Kavanaugh, Ark., 65 
S.Ct. 556, 295 U.S. 66, 79 L.Ed. 1298, 
97 A.L.R. 906. 


Cal.—Hales v. Snowden, 65 P.2d 847, 
3 9 Cnl.App.Sd 366, certiorari de- 
nit'd 58 S.Ct. 34, 302 U.S. 715, 82 
L.Ua. 552. 

Tox.—Lnngever v. Miller, 76 S.W.2d 
1025, 124 Tex. 80. 

Wis.—Fir.st Nat. Bank v. W. J. Dur¬ 
ham Lumber Co., 256 N.W. 783, 210 
WLs. 66, 

Well considered case 

WLs.—Hanauer v. Republic Bldg. Co., 

255 N.W. 136, 216 Wis. 49. reheard 
2CG N.W. 784, 216 Wis. 40. 

Mere ^ference to existence of 
emergency is not sufficient to indi- 
(*.ate an intention to limit the opera¬ 
tion of the statute to the emergency 
p(*rlod. 

Wis.—Hanauer v. Republic Bldg. Co., 

256 N.W. 784, 216 Wls. 49. 

44 . Ariz.—Pouquette v. O’Brien, 100 
P.2d 979, 66 Arlz. 248, 

Iowa.—First Trust Joint Stock Land 
Bank of Chicago v. Arp, 283 N.W. 
441, 226 Iowa 1331, 120 A.L.R. 932 
■—Des Moines Joint Stock Land 
Bank of Des Moines v. Ncrdholm, 
253 N.W. 701, 217 Iowa 1319. 

Miss.—Jefferson Standard Life Ins. 
Co. V. Noble, 188 So.'289, 186 Miss. 
300. 

Neb.—Strehlow v. Krings, 277 N.W. 
784, 134 Neb. 82—First Trust Co. 
of Lincoln v. Smith, 277 N.W. 762. 
S.D.—Petition of Oleson, 3 N.W.2d 
880, 68 S.D. 436. j 

46. Iowa.—First Trust Joint Stock 
Land Bank of Chicago v. Arp, 283 ] 
N.W. 441,. 225 Iowa 13'31, 120 A.L.R. 
932. 

N.J.—Fidelity Union Trust Co. v. 
Bryant, 183 A. 826, 14 N.J.Mlsc. 
243. 

Tex.—Cattle Raisers Loan Co. v. 
Doan, Civ.App., 86 S.W.2d 252, er¬ 
ror refused, and error denied Doan 
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[ V. Cattle Raisers Loan Co., 86 S. 
W.2d 1082, 127 Tex. 1. 

“While a financial or economic 
emergency may justify a temporary 
relief from enforcement of a con¬ 
tract by delaying its enforcement, 
it docs not justify the permanent de¬ 
struction or cancellation of contrac¬ 
tual obligations.” 

N.J.—Sayre v. Duffy, 179 A. 469, 460, 
13 N.J.Mi.sc. 458. 

46. Tex.—Life Ins. Co. of Virginia 
V. Sanders, Civ.App., 62 S.W.2d 
348. 

47. U.S.—Alliance Trust Co. v. Hall, 
D.C.Tdnho, 5 F.Supp. 286. 

47.5 Ala.—First Nat. Bank v. Jalf.*, 
196 So. 103, 239 AUu 567. 

48. Iowa.—John Hancock Mut. Life 
Ins. Co. of Boston, Mass., v. 
Schlosser, 269 N.W. 436, 222 Iowa 
447. 

T&Bt of validity of the statute is 
whether the whole record shows 
there is a reasonable expectation 
that the owner of the land will be 
in a position to pay his obligation 
and redeem his property within the 
period of the moratorium. 

Iowa.—John Hancock Mutual Life 
Ins. Co. of Boston, Mass., v. 
Schlosser, supra. 

48.5 Arlz.—Pouquette v. O’Brien, 
100 P.2d 979, 55 Ariz. 248. 

Judicial notice as to nonexistence of 
emergency see Evidence § 63. 

48.10 Atiz .—Pouquette v. O’Brien, 
supra. 

S.D.—Petition of Oleson, 3 N.W. 2d 
880, 68 S.D. 436. 

48.15 N.T.—East New York Sav. 
Bank V, Hahn, 61 N.T.S.2d 496, 
182 Misc. 86'3, affirmed 59 N.E.2d 
625, 293 N.T. 622, affirmed 66 S.Ct. 
69, 326 U.S. 230, 90 L,Ed. 34, 160 
A.L.R. 1279. 
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there are ample funds available for mortgagee in¬ 
vestment, and the realty market is active,^and 
the emergency has been in existence a long period 
of time.'^8.25 It has also been held that subsequent 
legislation extending a mortgage foreclosure mor¬ 
atorium is not unconstitutional as impairing the ob¬ 
ligation of a contract, where a sudden termination 
of moratorium legislation might result in an emer¬ 
gency more acute than that which the original legis¬ 
lation was intended to alleviate,^8.30 nor is it nega¬ 
tived because factors that induced and constitution¬ 
ally supported its enactment were. different from 
those which induced and supported the original 
moratorium statute.^8.35 However, in the absence 
of an emergency warranting resort to the reserve 
police power at the time of the reenactment and ex¬ 
tension of the provisions of a prior moratorium act, 
it is inoperative and invalid.4S.40 

Emergency housing lazvs. So-called '^emergency 
housing laws,” enacted as an exercise of the police 
power in a declared emergency, and suspending a 
landlord’s right to dispossess a holdover tenant by, 


summary proceedings^^ or by ejectment,50 have been 
uniformly held not to impair the obligation of the 
lease, whether the statute itself suspends the remedy 
for a definite period^'^ or 'authorizes the suspension 
in the discretion of the court and the fact that 
such remedy is expressly contracted for in the lease 
does not affect the validity of the law.^^ 

Other emergency stay laws. Other emergency 
statutes under authority of which banking trans-' 
actions were suspended, ^4 stockholders’dr de¬ 
positors’^® remedies restricted, or delinquent taxpay¬ 
ers aided in avoiding forfeiture of their property, 
have also been sustained as being within the states’ 
powers in a public emergency. 

§ 394. - Statutes of Limitation 

Statutes creating, extending, or reducing a period 
of limitation are genera4Iy held not to impair the obliga¬ 
tion of prior contracts, if they provide for a reasonable 
time in which to bring suit and do not entirely take 
away, or unreasonably encumber, all remedies. 

It is broadly held that the legislature has power 
to pass laws establishing limitation periods where 


48.20 N.Y.—East New York Sav. 

Bank v. Hahn, supra. 

48.25 N.Y.—East New York Sav. 

Bank V. Hahn, supra. 

48.25 ^Temporary eanergreacy held to 
exist 

Where conditions which created 
emergency were righting themselves, 
the emergency was a temporary 
emergency sustaining constitution¬ 
ality of extension of the emergency 
mortgage ’moratorium statute, not¬ 
withstanding the emergency had been 
of 11 years* duration. 

Bast New York Sav. Bank v. 
Hahn, supra. 

48.30 XJ.S.—East N. Y. Sav. Bank 
V. Hahn, N.Y., 66 S.Ct. 69, 326 U.S. 
230, 90 Lr.Ed. 34, 160 A.L.R. 1279. 
48.35 U.S.—^East N. Y. Sav. Bank 
V. Hahn, N.Y., 66 S.Ct. 69, 326 U.S. 
230, 90 L.Ed. 34, 160 A.L.R. 1279. 

48.40 Iowa.—^First Trust Joint Stock 
Land Bank of Chicago v. Arp, 283 
N.W. 441, 226 Iowa 1*331, 120 A.L.R. 
932. 

49 , XJ.S.—Marcus BroWn Holding 
Co. V. Feldman, N.Y., 41 S.Ct. 465, 
256 U.S. 170, 65 L.Ed. 877. 

NT.T.—^People ex rel. Durham Realty 
Corporation v. La Fetra, 130 N.E. 
-601, 230 N.Y. 429, 16 A.L.R. 152 
—^People ex rel. Brixton Operating 
Corporation v. La Fetra, 130 N.E. 
601, 230 N.Y. 429, 16 A.L.R. 152, 
error dismissed 42 S.Ct, 47, 257 
U.S. 665, 66 L.Ed. 424. 

Application of Cohen,, 55 N.Y.S. 
2d 337, 269 App.Div. 256. 

Blauweis v. Kirschner, 219 N.Y. 
S. 662, 128 Misc. 630—Kuenzli v. 


Stone, 182 N.Y.S. 680, 112 Misc. 
125. 

50- U.S.—^Marcus Brown Holding 
Co. V. Feldman, N.Y., 41 S.Ct. 465, 
256 U.S. 170, 65 L.Ed. 877. 

N.Y.—810 West End Ave., Inc. v. 
Stern, 130 N.E. 931, 230 N.Y. 652 
—People ex rel. Durham Realty 
Corporation v. Le Fetra, 1*30 N.E. 
601, 230 N.Y. 429, 16 A.L.R. 152 
—People ex rel. Brixton Operating 
Corporation v. La Petra, 130 N.E. 
601, 230 N.Y. 429, 16 A.L.B. 152, 
error dismissed 42 S.Ct. 47, 257 U. 
S. 665, 66 L.Ed. 424. 

51. U.S.—^Marcus Brown Holding 
Co. V. Feldman, N.Y., 41 S.Ct. 465, 
256 U.S. 170, 65 L.Ed. 877. 

NY.—810 West End Ave., Inc. v. 
Stem, 130 N.E. 931, 230 N.Y. 652— 
People ex rel. Durham Realty Cor¬ 
poration V. La Fetra, 130 N.E. 601, 
230 N.Y. 429, 16 A.L.R. 152—Peo¬ 
ple ex rel. Brixton Operating Cor-' 
poration v. La Petra, 130 N.E. 601, 
230 N.Y. 429, 16 A.L.R. 152, error 
dismissed 42 S.Ct. 47, 257 U.S. 665, 
66 L.Ed. 424. 

Application of Cohen, 55 N.Y.S.2d 
337, 269 App.Div. 256. 

52. N.Y.—^Blauweis v. Kirschner, 
219 N.Y.S. 662, 128 Misc.^ 630— 
Kuenzli v. Stone, 182 N.Y^S. 680, 
112 Misc. 126. 

53. N.Y.—^People ex rel. Durham 
Realty Corporation v. La Fetra, 
130 N.E. 601, 230 N.Y. 429, 16 A. 
L.R, 152—^People ex rel. Brixton 
Operating Corporation v. La Petra, 
130 N.E. 601, 230 N.Y. 429, 16 A. 
L.R. 152, error dismissed 42 S.Ct. 
47, 257 U.S. 665, 66 L.Ed. 424. 
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54. Ala.—Slaughter v. C. I. T. Cor¬ 
poration, 157 So. 462, 26 AlaApp. 
234. 

55. U.S.—Veix v. Sixth Ward Build¬ 
ing & Loan Ass’n of Newark, N.J., 
60 S.Ct. 792, 310 U.S. 32, 84 L.Ed. 
1061. 

Mo.—State ex rel. Wagner v. Farm 
& Home Savings & Loan Ass’n of 
Missouri, 90 S.W.2d 93, 338 Mo. 
313. 

N. J.—^Veix V. Seneca Building & Loan 
Ass'n of Newark, 19 A.2d 219, 125 
N.J.Law 314, 133 A.L.R. 1486— 
Sommer v. Workingmen*s Building 
& Loan Ass'n of Newark, 13 A.2d 
793, 125 N.J.Law 83. 

Ohio.—^Allen v. Shaker Heights Sav¬ 
ings Ass’n, 39 N.E.2d 747, 68 Ohio 
App. 445. 

58. N.Y.—Shepherd v. Mt. Vernon 
Trust Co., 199 N.E. 201, 269 N.Y. 
234. 

57. Ark.—^Sewer Improvement Dist. 
No. 1 of Wynne v. Delinquent 
Lands, 68 S.W.2d 80, 81, 188 Ark. 
738. 

Te>st of validity 

*Tn considering the . . . [con¬ 

stitutionality of the statute] it is 
necessary that we take into consider¬ 
ation the economic conditions exist¬ 
ing in this state at the time . 

[the law] was enacted. The- condi¬ 
tions sought to be alleviated should 
be considered as a part of the en¬ 
actment itself.” “ 

Ark.—Sewer Improvement Dist. No. 
1 of Wynne v. Delinquent Lands, 
supra. 
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none had existed, or changing existing ones, with¬ 
out violating any constitutional proliibition,^^ and 
that, because statutes of limitation relate merely to 
the remedy, and not to substantive rights, they are 
not unconstitutional simply because made applicable 
to existing contracts but the condition is com¬ 
monly imposed that a reasonable time in which to 
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commence an action, before the bar takes effect, be 
allowed,60 or that the substantial rights of the par¬ 
ties be protected and such statutes are void as to 
existing contracts if they take away, or encumber 
with unreasonable conditions or limitations, all 
remedies for their enforcement.62 ^ contention 
that a statute of limitations impairs the obligation 


58. U.S.--U. S. V. Nebo Oil Co., C. 

A.La., 190 F.2(a 1003. 

Ind.—Railway Exp. Ag^ency v. Har¬ 
rington, 88 N.E.2d 916, 119 Ind. 
App. 593, 

Mich.—Guardian Depositors Corp. v. 
Powers, 296 N.W. 675, 296 Mich. 
55‘3. 

N.Y.—Stuebner v. Stuebner, 65 N.T. 

S,2d no. 184 Misc. 1034. 

Ohio.—Lash v. Mann, 49 N.E.2d 689, 
141 Ohio St. 577. 

Okl.—Shanks v. Sullivan, 210 P.2d 
361, 202 Okl. 71— OorptLs Juris 

Soctuidum cited in City of Heald- 
ton V. Pickens, 201 P.2d 796, 798, 
201 Okl. 85—Baccus v. Pankratz, 
194 P.2d 880, 200 Okl. 390—Baccus 
V. Banks, 192 P.2d 683, 199 Okl. | 
647, appeal dismissed Reeder v, 1 
Banks, 68 S.Ct 743, 333 U.S. 868, 
92 L,Ed. 1138, rehearing denied 68 
S.Ct. 911, 333 U.S, 883, 92 L.Ed. 
1158—^Corpus Juris cited in. Case 
V. Pinnick, 97 P.2d 68, 61, 186 Okl. 
217. 

Or.—Evans v. Finley, 111 P.2d 833, 
166 Or. 227, 133 A.L.R. 1318. 

Pa.—Germantown Trust Co. v. Pow¬ 
ell, 108 A. 441, 265 Pa. 71. 

Tex.— Corpus Juris Secundum cited 
in Williams v. Reed, Civ.App., 160 
S.W.2d 316, 317, error refused. 
Validity of limitation statutes as: 
Affecting vested rights see supra § 
266. 

Involving due process of law see 
infra § 615. 

Retrospective legislation see infra 
§ 418. 

58. Cal.—Bakersfield Home Bldg. 
Co. V. J. K. McAlpine Land & De¬ 
velopment Co., 79 P.2d 410, 26 Cal. 
App.2d 444. 

Fla.—Mahood v. Bessemer Proper¬ 
ties, 18 So.2d 775, 164 Fla. 710, 153 
A.L.R. 1199. 

La.—State ex rel. Richardson v. Re¬ 
corder of Mortgages, 125 So. 473, 
12 La,App. 62. 

Miss.—Barbour v. Williams, 17 So.2d 
004, 196 Miss. 409. 

N*.C.—Graves v. Howard, 75 S.E. 998, 
159 N.C. 594, Ann.'Cas.l914C 666. 
Ohio.—Columbian Building <& Loan 
Co. V. Meddles, App., 35 N.E.2d 902. 
Okl.—Shanks v. Sullivan, 210 P.2d 
361, 202 Okl. 71—Baccus v. Pank¬ 
ratz, 194 P.2d 880, 200 Okl. 390— 
Corpus Juris Secundum cited In 
Baccus V. Banks, 192 P.2d 683, 688, 
199 Okl. 647, appeal dismissed 68 
S.Ct. 743, 833 U.S. 858, 92 L.Ed. 
1138, rehearing denied 68 S.Ct. 911, 


333 U.S. 883, 92 L.Ed. 1158—Case 

V. Pinnick, 97 P.2d 68, 186 Okl. 217. 
Or.—Evans v. Finley, 111 P.2d 833, 

166 Or. 227, 133 A.L.R. 1318— 
State Land Board v. Lee, 165 P. 
372, 84 Or. 431. 

Pa.—Myers v. Lohr, 72 Pa.Super. 472. 
In re Certain Moneys in Custody 
of Harrisburg Gas Co., Harrisburg, 
Com.Pl., 48 Dauph.Co. 284. 

Tex.—Frank v. State Bank & Trust 
Co., Com.App., 10 S.W.2d 704— 
Farmers^ Life Ins. Co. v. Wolters, 
Oom.App., 10 S.W.2d 698, rehearing 
denied 14 S.W.2d 58, 

Corpus Juris Secundum cited in 
Williams v. Reed, Civ.App., 160 S. 

W. 2d 316, error refused—Crow v. 
Willard, Civ.App., 110 S.W.2d 163 
—Pecos Mercantile Co. v. Mc- 
Knlght Civ.App., 256 S.W. 933. 

Wash,—Mattson v. Department of 
Labor and Industries, 29 P.2d 675, 
176 Wash. 346, affirmed 65 S.Ct. 
14, m U.S. 161, 79 L.Ed. 251. 

12 C.J. p 1079 note 36. 

*‘tTn4.ted voice of authority’" 

Iowa,—^Wooster v. Bateman, 102 N. 

W. 621, 622, 126 Iowa 662. 

Mlueral xighits 

Where lands are purchased subject 
to sale of mineral rights, prior to 
enactment of statute making mineral 
rights in lands sold subject to reser¬ 
vation or prior sale of such rights 
imprescribable, statute was applica¬ 
ble to sale, and barring of grantee’s 
expectancy to mineral rights by pre¬ 
scription was not impairment of con- 

U.S.—u. S. V. Nebo OH Co., C.A.La., 
190 F.2d 1003. 

60 . U.S.—U. S. V. Nebo Oil Co., D.C. 

. La., 90 F.Supp. 73, affirmed, C.A., 
190 F.2d 1003—Reid v. Solar Corp., 
D.C.Iowa, 69 FTBupp. 626. 

Cal.—Rombotls v. Fink, 201 P.2d 588, 
89 Cal. App. 2d 378—Bakersfield 

Homo Bldg. Co. v. J. K. McAlpine 
Land & Development Co., 79 P.2d 
410, 26 Cal.App.2d 444. 

Pla.—'Corpus Juris (Quoted iu In re 
Woods’ Estate, 183 So. 10, 13. 
Ind.—Wilmont v. City of South Bend, 
48 N.E.2d 649, 221 Ind. 638. 
Iowa.—^Johnson v. Leese, 273 N.W. 
Ill, 223 Iowa 480—Berg v. Berg, 
264 N.W. 821, 221 Iowa 326. 

La.—Cooper v. Lykes, 49 So.2d 3, 218 
La. 251. 

State ex rel. Richardson v. Re¬ 
corder of Mortgages, 125 So. 473, 
12 La.App. 62. 


Miss.—Barbour v, Williams, 17 So. 

2d 604, 196 Miss. 409. 

N.M.—Hoover v. City of Albu¬ 
querque, 270 P.2d 386, 68 N.M. 250. 
N.J.—Barnaby v. Bradley, 37 A. 764, 
60 N.jr.Law 158—^Warshung v. 
Hunt, 9 A. 199, 48 N.J.Law 613. 

Wootton V. Pollock, 174 A. 407, 
116 N.J.Eq. 490, reversed on other 
grounds 181 A. 172, 119 N.J.Eq. 
128, 101 A.L.R. 1345. 

Union County Building & Loan 
Ass'n V. Weltchek, 176 A. 625, 12 
N.J.Misc. 847. 

N.C.—Graves v. Howard, 75 S.E. 998, 
159 N.C. 694, Ann.Cas.l9l4C 566. 
Ohio.—Whalen v. Citizens Building 
& Loan Co., 36 N.E 2d 54, 67 Ohio 
App. 139—Columbian Building & 
Loan Co. v. Meddles, App., 35 N. 
E.2d 902. 

Okl.—Shanks v. Sullivan, 210 P.2d 
361, 202 Okl. 71—Baccus v. Pank¬ 
ratz, 194 P.2d 880, 200 Okl. 390— 
Baccus v. Banks, 192 P.2d 683, 199 
Okl. 647, appeal dismissed Reeder 

V. Banks, 68 S.Ct. 743, 333 U.S. 858, 
92 L.Ed. 1138, rehearing denied 68 
S.Ct. 911, 333 U.S. 883, 92 L.Ed. 
1168— Corpus Juris cited In Case 

V. Pinnick, 97 P.2d 68, 61, 186 Okl. 
217. 

Or.—Evans v. Finley, 111 P,2d 833, 
166 Or. 227, 133 A.L.R. 1318. 

Tex.—Farmers’ Life Ins. Co. v. Wel¬ 
ters, Com.App., 10 S.W.2d 698, re¬ 
hearing denied 14 S.W.2d 58. 

Corims Juris Secundum cited iu 
Williams v. Reed, Civ.App., 160 S. 

W. 2d 316, 317, error refused— 

Chapin v. Frank, Civ.App., 236 S.W. 
1006, affirmed, Com.App., 263 S.W. 
255, reheard 10 S.W.2d 704. 

Va.—Duff v. Hartsock, 46 S.E.2d 670, 
187 Va. 406. 

W.Va.—McCUntic v. Dunbar Land 
Co., 33 S.E.2d 693, 127 W.Va. 454, 
158 A.L.R. 1036—Greer v. Work¬ 
men’s Compensation Commissioner, 
16 S.B.2d 175, 123 W.Va 270. 

What period of time Is reasonable 
for that purpose is for legislature to 
determine, if there is no denial of 
justice. 

Ind.—Wilmont v. City of South Bend, 
48 N.B.2d 649, 221 Ind. 638. 

61. U.S.—Reid v. Solar Corp., D.C. 

69 F.Supp. 626. 

N.C.—Orange County Building & 
Loan Ass'n v. Jones, 197 S.E. 618, 
214 N.C. 30. 

62. Del.—Friedmann v. McGowan, 42 
A. 723, 17 Del 436. 
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of a contract is, of course, without merit when no 
right or liability arising out of contract is in¬ 
volved.®^ 

In accordance with the general rules first above 
stated, an act shortening the period of limitations 
is not unconstitutional as applied to existing, as well 
as future, contracts, if it provides for ample®^ or 
reasonable®^ time for bringing actions on past con¬ 
tracts before such actions are barred. Such laws 
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are void, however, as impairing the obligation of 
contracts if they reduce the time for bringing suit: 
to such an extent as to be unreasonable,®® or leave 
a party with no remedy or no opportunity to bring' 
an action.®'^ 

It is likewise generally held that the legislature 
may validly extend the period of limitation, as a 
statute so doing affects merely the remedy and not 
substantive contractual rights.®® A qualification 


Ind.—Railway Exp. Agency v. Har¬ 
rington, 88 N.E.2d 916, 119 Ind. 
App. 593. 

W.Va.—McClintic v, Dunbar Land 
Co., 33 S.E.2d 693, 127 W.Va. 464, 
168 A.L.R. 1036. 

12 C.J. p 1079 note 36. 

63. Okl.—Chickasha v. O’Brien, 159 

P. 282. 

12 C.J. p 1079 note 37. 

Reducing period for divorce applica¬ 
tion 

(1) Statute reducing period after 
which unsuccessful litigant in sepa¬ 
ration suit may apply for absolute 
divorce was not invalid as impair¬ 
ing obligation of contract, the con¬ 
stitutional prohibition against such 
impairment not applying to mar¬ 
riage. 

La.—Stallings v. Stallings, 148 So. 
687, 177 La. 488. 

(2) Marriage as not within im¬ 
pairment clause generally see supra 
§ 351. 

64. Fla.—Mahood v. Bessemer Prop¬ 
erties, 18 So.2d 775, 154 Fla. 710, 
153 A.L.R. 1199—Corpus Juris 

Q. uoted In In re Woods’ Estate, 
183 So. 10, 13. 

N.M.—Hoover v. City of Albu¬ 
querque, 270 P.2d 386, 58 N.M. 260. 
12 C.J. p 1079 note 40. 

65. Cal.—Bakersfield Home Bldg. 
Co. V. J. K. McAlpine Land & De¬ 
velopment Co., 79 P.2d 410, 26 Cal, 
App.2d 444. 

pia.—In re Woods’ Estate, 183 So. 

10 . 

Ind.—Wilmont v. City of South Bend, 
48 N.E.2d 649, 221 Ind. 538. 
Iowa.—Johnson v. Leese, 273 N.W. 
Ill, 223 Iowa 480. 

La.—Cooper v. Lykes, 49 So.2d 3, 218 
La. 251. 

]VIiss.—Barbour v. Williams, 17 So.2d 
604, 196 Miss. 409. 

N.M.—Hoover v. City of Albu¬ 
querque, 270 P.2d 386, 58 N.M. 250. 
3sr.J.— ^Wootton V. Pollock, 174 A. 497, 
116 N.J.Eq. 490, reversed on other 
grounds 181 A. 172, 119 N.J.Eq. 
128, 101 A.L.R. 1345. 

Union County Building & Loan 
Ass’n V. Weltchek, 175 A. 625, 12 
N.J.Misc. 847. 
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N.T.—Stuebner v. Stuebner, 55 N.Y. 

S.2d 710, 184 Misc. 1034. 

Ohio.—Lash v. Mann, 49 N.E.2d 689, 
141 Ohio St. 677. 

Okl.—Shanks v. Sullivan, 210 P.2d 
361, 202 Okl. 71—^Baccus v. Pank- 
ratz, 194 P.2d 880, 200 Okl. 390— 
Baccus V. Banks, 192 P.2d 683, 199 
Okl. 647, appeal dismissed 68 S.Ct. 
743, 333 U.S. 858, 92 L.Ed. 1138, 
rehearing denied 68 S.Ct. 911, '333 
U.S. 883, 92 L.Ed. 1158. 

Tex.—Frank v. State Bank & Trust 
Co., Com.App., 10 S.W.2d 704— 
Farmers’ Life Ins. Co. v. Wolters, 
Com.App., 10 S.W.2d 698, rehearing 
denied 14 S.W.2d 68. 

Bunn V. City of Laredo, Civ.App., 
208 S.W. 675, affirmed. Com.App., 
245 S.W. 426. 

Va.—^Allen v. Mottley Const. Co., 170 
S.E. 412, 160 Va. 875. 

12 C.J. p 1079 note 40. 

Reason for rule 

“Statutes of limitation are stat¬ 
utes of repose and peace. No one 
has a right to keep a community em¬ 
broiled and a court clogged for all 
time with vain efforts to enforce 
contract rights. So long as reason¬ 
able opportunity is afforded, there is 
no offense against the constitutional 
provision.” 

Iowa.—^Berg v. Berg, 264 N.W. 821, 
823, 221 Iowa 326. 

Prescription 

The act relative to the suspension 
of prescription of mineral or royalty 
rights, by providing that disability 
of a co-owner shall not suspend pre¬ 
scription as to other co-owners, and 
giving person affected a period of 
one year in which to exercise their 
rights, is not unconstitutional as im¬ 
pairing the obligation of a contract. 
La.—Cooper v. Lykes, 49 So.2d 3, 218 
La. 251. 

66. Miss.—Bell V. Union & Planters* 
Bank & Trust Co., 130 So. 486, 158 
Miss. 486, correction denied 131 So. 
257, 161 Miss. 275. 

Pa.— Girard Trust Co. v. Pennsyl¬ 
vania R. Co., 71 Pa.Dist. & Co. 
633, affirmed 73 A.2d 371, 364 Pa. 
576. 

12 C.J. p 1080 note 41. 

67. Idaho.—Steward v. Nelson, 32 P. 
2d 843, 64 Idaho 437. 
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Ind.—^Railway Exp. Augency v. Har-. 
rington, 88 N.E.2d 915, 119 In4 
App. 593. 

Miss.—Bell V. Union and Planters’' 
Bank & Trust Co., 130 So. 486, 158. 
Miss. 486, correction denied 131 So. 
267, 161 Miss. 275, 

Pa.—Girard Trust Co. v. Pennsyl-. 
vania R. Co., 73 A.2d 371, 364 Pa, 
576. 

Tex.—Home Ins. Co. v. Dick, Civ. 
App., 8 S.W.2d 354, affirmed, Com. 
App., 15 S.W.2d 1028, reversed on 
other grounds 50 S.Ct. 338, 281 U. 
S. 397, 74 L.Ed. 926, 74 A.L.R. 701 
—^Womble v. Shirley, Civ.App., 193, 
S.W. 719. 

12 C.J. p 1080 note 42. 

“Legislature has no constitutional 
power to limit the time to commence 
an action to vindicate a right under 
an existing contract to a date ante¬ 
rior to the inception of any cause of 
action arising out of the contract. A 
statute which in this manner bars 
the existing contract rights of claim¬ 
ants without affording them an op¬ 
portunity to assert them is not 
statute of limitations, but an at¬ 
tempt to arbitrarily impair the obli¬ 
gation of the contract.” 

Minn.—Jentzen v. Pruter, 180 N.W. 
1004, 148 Minn. 8. 

68 . Cal.—Billings v. Hill, 7 Cal. 1. 
Bakersfield Home Bldg. Co. v. J, 
K. McAlpine Land & Development 
Co., 79 P.2d 410, 26 Cal.App.2d 444. 
Iowa.—Johnson v. Leese, 273 N.W, 
111, 223 Iowa 480—^IVooster v. 

Bateman, 102 N.W. 621, 126 Iowa 
552. 

Mo.—^Wentz v. Price Candy Co., 175^ 
S.W.2d 852, 352 Mo. 1. 

N.J.—Streng’s Piece Dye Works' v. 
Galasso, 191 A. 874, 118 N.J.Law 
257. 

Okl.—Case v. Pinnick, 97 P.2d 58, 
186 Okl. 217. 

Tex.—Farmers' Life Ins. Co. v. Wel¬ 
ters, Com.App., 10 S.W.2d 698, re-^-, 
hearing denied 14 S.W. 2d 58. 

Crow v. Willard, Civ.App., IIQ. 
S.W.2d 161—Home Ins. '^o. v. Dick, 
Civ.App., 8 S.W.2d 354, affirmed, 
Com.App., 15 S.W.2d 1028, reversed 
on other grounds 50 S.Ct. 338, 28?. 
U.S. 397, 74 L.Ed. 926, 74 A.L.R.' 
701. 

12 C.J. p 1079 note 38. 
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maintained by a number of authorities is that, where 
an action on a contract is once barred by a statute 
of limitations, an act attempting to remove the bar, 
or having the effect of removing it, is unconstitu¬ 
tional as to such contract, as impairing contract 
rights of defendant;®^ the contrary view is that the 
removal of the bar of a statute of limitations, so as 
to permit the enforcement of choses in action which 
have been barred by it, does not impair, but rather 
strengthens, the obligation of contracts, and pro¬ 
motes its enforcement.'^® 

Period fixed by contract. The power of the leg¬ 
islature to alter the terms of a contract by a stat¬ 
ute extending the period in which a suit may be 
brought thereon beyond that expressly agreed on 
by the parties has been both upheld*^^ and denied. *^2 

§ 395. - Extending Time for Review 

The legislature may extend or reduce the time for 
appeal or writs of error. 

Acts extending the time for appeal or writs of 
error are not unconstitutional as impairing the ob¬ 
ligation of antecedent contracts,'^^ and a statute re¬ 
ducing the time for review of a judgment has also 
been held valid.*^^ A statute extending the time for 
the filing of bills of exception has been held void as 
to prior judgments,'^^ but a subsequent statute has 


been sustained which authorizes such extension of 
time to be granted by the trial court.'^® 

§ 396. -Penalties and Forfeitures 

The legislature, acting within the police power, may 
Impose penalties or forfeitures, although Its action may 
interfere with or forbid the further performance of prior 
contracts. The repeal of penal statutes does not impair 
the obligation of contracts. 

Statutes enacted within the scope of the police 
power which impose penalties or forfeitures on the 
commission of certain acts are valid, within consti¬ 
tutional provisions against laws impairing the ob¬ 
ligation of contracts, notwithstanding that they may 
interfere with or forbid the further performan(>e of 
prior contracts.'^’^ Of this character are laws for¬ 
bidding the sale of game,'^^ making unlawful trusts 
and combinations in restraint of trade,'^® imposing 
additional penalties on the commission thereafter of 
acts for the enforcement of contracts where such 
acts were unlawful when the contracts were made,so 
authorizing forfeiture of a lease,or condemnation 
of a vehicle,®^ for violation of the prohibition laws, 
or prescribing a penalty for operating a house of 
prostitution.S3 Likewise, statutes have been sus¬ 
tained, even as applied to preexisting policies, which 
impose a penalty on an insurance company for fail¬ 
ure to pay a loss within the time provided for in the 


69. Cal.—Billings v. Hill, 7 Cal. 1. 
Bakersfield Home Bldg. Co. v. J. 

K. McAlpine Land & Development 
Co., 79 P.2d 410, 26 Cal.App.2d 444. 
Tex.—Crow v. Willard, Civ.App., 110 
S.W.2d 161—Home Ins. Co. v, Dick, 
Civ.App., 8 S.W.2d 354, affirmed 
Com.App., 15 S.W.2d 1028, reversed 
on other grounds 60 S.Ct. 338, 281 
U.S. 397, 74 L.Ed. 926, 74 A.L.R. 
701. 

Va.—Smith v. Northern Neck Mut. 
Fire Assoc., 70 S.E. 482, 112 Va. 
192, 38 L.R.A.,N.S., 1016, 

12 C.X p 1080 note 48. 

Vested rights as to causes of action 
already barred see supra § 266. 

Restoration of remedy where right 
remains alive 

However, where one remedy for the 
enforcement of a contract has been 
barred by the statute of limitations, 
but the contract right itself remains 
alive and enforceable by a different 
remedy, the removal of the bar of 
the statute so as to revive the for¬ 
mer remedy does not impair the ob¬ 
ligation of the contract. 

Tex.—^Hoard v. McFarland, Civ.App., 
229 S.W. 687, error refused. 

70. U.S.—Campbell v. Holt, Tex., 6 
S.Ct. 209, 115 U.S. 620, 29 L.Ed. 
483. 

12 C.J. p 1080 notes 46, 47. 


71. Va,—Smith v. Northern Neck 
Mut. Fire Assoc., 70 S.E. 482, 112 
Va. 192, 38 L.R.A.,N.S., 1016. 

Remedies expressly contracted for 
generally see supra § 382. 

72. U.S.—Home Ins. Co. v. Dick, 
Tex., 50 S.Ct. 338, 281 U.S. 897, 74 
L.Ed. 926, 74 A.L.R. 701. 

Hood Rubber Co. v. White, D.C. 
Mass., 28 F.2d 54, affirmed White 
V. Hood Rubber Co., 33 F.2d 739, 
reversed on other grounds 50 S.Ct. 
215, 280 U.S. 463, 74 L.Ed. 642. 
Ill.—Dickirson v. Pacific Mut. Life 
Ins. Co., 150 N.B. 256, 319 Ill. 311. 

73. Ky.—Davis v. Ballard, 1 J.J. 
Marsh. 563. 

N.T.—Burch v. Newbury, 4 How.Pr. 
145. 

Statutes concerning appeal or other 
proceedings for review as involv¬ 
ing vested rights see § 272 supra. 

74. Ind.—Rupert v. Martz, 18 N.E. 
381, 116 Ind. 72. 

75. Ind,—Johnson v. Gebhauer, 64 N. 
E. 855, 159 Ind. 271. 

76. Ind.—Tarnowski v. Lake Shore, 
etc., R. Co., 104 N.B, 16, 181 Ind. 
202 . 


chants Nat. Bank of Mobile, 33 So. 
2d 467, 260 Ala. 169. 

N.J.—State by Parsons v. Standard 
Oil Co., 74 A.2d 565, 6 N.J. 281, 
afilrmed Standard Oil Co. v. State 
of N, J. by Parsons, 71 S.Ct. 822, 
341 U.S. 428, 96 L.Ed. 1078. 

State by Parsons v. Standard Oil 
Co., 68 A.2d 499, 6 N.J.Supor, 460. 
Pa.—In re Philadelphia Elec. Co., 43 
A.2d IIG, 362 Pa. 467. 

Tex.—State v. Missouri, etc., R. Co., 
91 S.W, 214, 99 Tex. 616, 5 L.R.A., 
N.S., 783, 13 Ann.Cas. 1072. 

78. Mo.—State v. Heger, 93 S.W. 
252, 194 Mo. 707. 

79. U.S.—Mathews Conveyor Co. v. 
Palmer-Bee Co., C.C.A.Mich., 135 
P.2d 73. 

Tex.—State v. Missouri, etc., R. Co., 
91 S.W. 214, 99 Tex. 616, 6 L.R.A., 
N.S., 783, 13 Ann.Cas. 1072. 

80. Ind.—^Anderson v. Knotts, 104 
N.E. 764, 181 Ind. 434. 

31. Pa.—Burke v. Bryant, 128 A. 
821, 283 Pa, 114. 

Oa, Ga.—State v. Klllens, 101 S.E. 
911, 149 Ga. 736. 


77. Ala,—City of Mobile v. Mer- 
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83. La.—City of New Orleans v. 
White, 78 So. 746, 143 La. 487. 
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policy84 or the statute,^5 or for a vexatious refusal 
to pay,86 or for a refusal in bad faith to pay within 
a reasonable time.^'^ However, a statute, penalizing 
a refusal to pay within the statutory period, but not 
limited to refusals in bad faith, has been declared 
invalid,as has a law authorizing forfeiture of a 
railroad right of way for nonuser thereof, so far 
as applied in aid of a forfeiture claimed under a 
preexisting contract or condition.S9 

The repeal of penal statutes does not impair the 

obligation of contracts.^^ 

§ 397. - Defenses in General 

Statutes creating or enlarging defenses so as to 
render prior contracts unenforceable are void as to them; 
but laws merely liberalizing procedure for asserting 
defenses, or limiting or abolishing defenses which were 
available to a party when contracting, are generally held 
valid as to prior contracts. 

A statute creating or enlarging a defense to an 
action on a contract is void where the effect is to 
take away all remedy for the enforcement of a 
contract valid and enforceable when made;^! but 
a statute is valid which merely liberalizes the pro¬ 
cedure for the assertion of defenses inhering in 
contracts when made,^^ as, for example, an act 
which authorizes the admission of evidence not 


formerly admissible,®^ or which creates a defense 
affecting the remedy only,®^ or which affords plain¬ 
tiff an opportunity to avoid the defense entirely.®^ 
A statute admitting a certificate by plaintiff as con¬ 
clusive evidence of the facts stated therein so as 
to exclude evidence of defendant tending to show 
the contrary is void.®® 

As a general rule, the legislature may limit de¬ 
fenses which a party was entitled to assert under 
the law in force when the contract was made;®'^ 
or it may abolish such defenses, such as the defense 
of usury,®® as a statute so doing does not impair, 
but rather strengthens, the obligation of the con¬ 
tract.®® 

Defenses to insurance contracts, A statute, tak¬ 
ing away the defense of suicide of the insured, valid 
at the time the contract was made, impairs, it ap¬ 
pears, the obligation of the contract, and is void;^ 
but it is otherwise where such defense was invalid 
under statutes existing at the time the contract was 
made, but since repealed, as the new statute simply 
leaves the contract as it, was originally.^ The repeal 
of a statute forbidding the defense of suicide is 
void as to policies issued while such statute was in 
force.® 


84. Ariz.—Germania Fire Ins. Co. 
of New York v. Bally, 173 P. 1052, 
19 Ariz. 580, 1 A.L.R. 488. 

Motive or J^easolx Iznmaterlal 

“[The statute] applies to all cas¬ 
es, whether the resistance be honest 
or dishonest, upon sufficient reason 
or without reason. The damages and 
attorney's fees are allowed ‘as a 
mere consequence of success in the 
suit.' ” 

Ariz.—Germania Fire Ins. Co. of New 
York V. Bally, supra. 

85. La,—^Langston v. U. S. Nat. Life 
<fe Casualty Co., 4 La.App. 474. 

86. Mo.—Barber v. Hartford Life 
Insurance Co., 187 S.W. 867, 269 
Mo. 21. 

87. U.S.—Supreme Ruling of F. M. 
C. V. Snyder, Tenn., 33 S.Ct. 292, 
294, 227 U.S. 497, 67 L.Ed. 611. 
“Statute is aimed not at the rights 

secured by the contract, but at dis¬ 
honest methods employed to defeat 
them. The additional liability is at¬ 
tached to bad faith alone. . . . 

There w:as no denial or burdening, 
in any proper sense, of the existing 
remedies applicable to the contract 
by the demand that they be availed 
of bona fide." 

U.S.—Supreme Ruling of F. M. C. v. 
Snyder, supra. 

88. La.—Central Glass Co. v. Ham- 
burg-Bremen F. Ins. Co., 63 So. 
236, 133 La. 598—^Central Glass 


Co., Ltd., V. Niagara Fire Insur¬ 
ance Co., 69 So. 972, 131 La. 613. 

89. Cal.—Hannah v. Southern Pac. 

R. go., 192 P. 304, 48 Cal.App. 517. 

90. Colo.—Credit Men's Adjustment 
Co. V. Vickery, 161 P. 297. 

12 C.J. p 1081 note 59. 

Vested rights in forfeitures, fines, 
and penalties see § 265 supra. 

91- Ga.— Corpus Juris Secundum cit¬ 
ed in Guest V. Stone, 66 S.E.2d 247, 
250, 206 Ga. 239. 

Tex.—Purser v. Pool, Civ.App., 146 S. 
W,2d 942. 

Wis.—Cornell v. Hichens, 11 Wis. 
353. 

Defenses as vested rights see supra 
§ 264. 

Withdrawal of all remedy generally 
see supra § 381. 

92. Vt.—Flagg V. Locke, 62 A, 424, 
74 Vt. 320. 

Statute allowing surety defenses 
available to principal 
Vt.—^Flagg V. Locke, supra. 

93. Iowa—^Williams v. Haines, 27 
Iowa 251, 1 Am.R. 268. 

12 C.J. p 1073 note 28. 

94 . Ohio.—George I. Cramer, Inc., 
V. Patterson, 157 N.E. 398, 25 Ohio 
App. 130. 

95. Ky.—rKennedy v. Kennedy, 248 

S. W. 182, 197 Ky. 784. 
listing note for taxation 

A statute providing that failure to 
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list a note for taxation and pay the 
tax shall be a perfect defense in an 
action thereon, but permitting such 
listing and payment of accrued in¬ 
terest at any time, is a tax measure 
only, and not invalid as impairing 
the obligation of a contract. 

Ky.—Kennedy v. Kennedy, supra. 

96. Mo.—^Hope Mut. Ins. Co. v. 
Flynn, 38 Mo. 483, 90 Am.D. 438. 

Mont.—Mutual Ben. L. Ins. Co. v. 

Winne, 49 P. 446, 20 Mont. 20. 

12 C.J. p 1073 note 29. 

97. Tex.—City of Rising Star v. 
Dill, Civ.App., 259 S.W. 652, af¬ 
firmed Dill V. City of Rising Star^ 
Com.App., 269 S.W. 769. 

98. Fla.—Coe v. Muller, 77 So. 88, 
74 Fla. 399. 

12 C.J. p 1073 note 34. 

99. Mont.—Mutual Ben. L. Ins. Co. 
V. Winne, 49 P. 446, 20 Mont. 20. 

1. U.S.—^ICnights Templars' & Ma¬ 
sons’ Life Indemn. Co. v. Jarman, 
Mo., 23 S.Ct. 108, 187 U.S. 197, 47 
L,Ed. 139. 

12 C.J. p 1073 note 35. 

2. U.S.—^Knights Templars’ & Ma¬ 
sons’ I^ife Indemn. Co. v. Jarman, 
supra, 

3. U.S.—Jarman v. Knights Tem¬ 
plars’ & Masons’ Life Indemn,, Co., 
C.C.Mo., 95 P. 70, .^rmed 104 F. 
638, 44 C.C.A. 93, affirmed 23 ^.Ct. 
108, 187 U.S. 197, 47 L.Ed. 139. 
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A statute forbidding: forfeiture of an insurance 
policy for nonpayment of premiums until a pre¬ 
scribed notice had been given did not become a 
part of the contracts made while it was in force, 
and hence its repeal left in full force the contract 
made by the parties in accordance with which no¬ 
tice was not a condition precedent to the defense 
of forfeiture for such nonpayment.'* Statutes af¬ 
fecting insurance companies generally, as affecting 
the obligation of contracts, are considered in § 
378 supra. 

Defenses under employers* liability acts. Em¬ 
ployers’ liability acts abolishing the defense of as¬ 
sumed risk,5 and other defenses theretofore avail¬ 
able to employers in actions by employees,® are 
valid in their application to injuries thereafter sus¬ 
tained, even though such defenses were available un- 


16A C.J.S. 

der the law in force when the contract of employ¬ 
ment was made. 

§ 398. - Set-Off and Counterclaim 

Statutes authorizing the set-off of mutual debts 
have been held, as applied retrospectively, not to Impair 
the obligation of contracts, although there is authority to 
the contrary. 

As a general rule a law providing for the set¬ 
off of mutual debts does not impair the obligation 
of contracts.'^ Thus, a statute is valid, as to prior 
contracts, which compels a judgment creditor to 
accept in payment of his judgment the amount due 
on his own obligations held by the judgment debt¬ 
or.® However, other statutes, authorizing set-offs 
in varying situations, have been held void where 
applied retroactively.® 


4. Actions and Proceedings Therein 


§ 399. In General 

The legislature may, without Impairing the obllflatlon 
of contracts, regulate the procedure in courts of Justice 
with respect to past and future contracts, provided the 
substantial rights of the parties are not changed. 

In accordance with the rule stated in § 381 supra 
to the effect that a statute merely affecting the rem¬ 
edy for the enforcement of existing contracts with¬ 
out changing the substantial rights of the parties 
is not void as impairing the obligation of contracts. 


the legislature may constitutionally regulate the 
procedure in courts of justice with respect to past 
as well as future contracts without running counter 
to the constitutional prohibition against impairing 
the obligation of contracts^® as long as the sub¬ 
stantial rights of the parties are not changcd.^^ 

§ 400. Conditions Precedent 

Statutes creating or abolishing conditions precedent 
to bringing suits are not invalid as impairing the obliga- 


Colo.—Modern Brotherhood of Amer¬ 
ica V. Lock, 125 P. 656, 22 Colo, 
App. 409. 

4. U.S.—Rosenplanter v. New York 
Provident Sav. L. Assur. Soc., 
Tenn., 96 F. 721, 37 C.C.A. 566, 46 
L.R.A. 473, 

6 . Tex.—Missouri, etc., R. Co. v. 
Bailey, 115 S.W. 601, 53 Tex.Civ. 
App. 295—El Paso, etc., R. Co. v. 
Foth, 100 S.W. 171, 45 Tex.Civ. 
App. 275, reversed on other 
grounds 105 S.W, 322, 101 Tex. 133. 

6 . Ga.—^Washington v. Atlantic 
Coast Line R. Co., 71 S.E. 1066, 
136 Ga. 638, 38 L.R.A.,N.S., 867. 

N.J.—Sexton v. Newark List. Tel. 
Co., 86 A. 451, 84 N.J.Law 85, af¬ 
firmed 91 A. 1070, 86 N.J.Law 701. 

7. U.S.—^Blount V. Windley, N.C., 
95 U.S. 173, 24 L.Bd. 424. 

Conn.—^Vermont State Bank v. Por¬ 
ter, 6 Day 316, 5 Am.D. 157. 

ITo contract obligation to creditors 
of party against whom the set-off 
is allowed is impaired by such a stat- 
ut.e. 

U.S.—Amy v. Shelby County Taxing 


Dist, Tenn., 6 S.Ct. 896, 114 U.S. 
387, 29 L.Ed. 172. 

8 . U.S.-—Blount V. Windley, N.C., 96 

U. S. 173, 24 L.Bd. 424. 

Conn.—Vermont State Bank v. Por¬ 
ter, 6 Day 316, 6 Am.D. 157. 

N.C.—Charlotte Bank v. Hart, 67 N. 
C. 264. 

12 C.J. p 1082 note 93. 

8 . Ga.—Solomon v. Lowry, 44 Ga. 
290. 

Ohio.—Great Western Stock Co. v. 
Saas, 24 Ohio St. 642. 

10 . La.—Shreveport Long Leaf Lum¬ 
ber Co. V. Wilson, 197 So. 666, 195 
La, 814. 

Miss.—Staple Cotton Co-op. Ass’n 

V. Hemphill, 107 So. 24, 142 Miss. 
298. 

Neb.—Luikart v. Paine, 253 N.W. 86, 
126 Neb. 251. 

N.J.—Klorman v. Westcliff Co., 170 
A. 251, 12 N.J.Misc. 266. 

N.T.—Edgar A. Levy Leasing Co. v. 
Siegel, 186 N.Y.S. 5, 194 App.Div. 
482, affirmed 130 N.E. 923, 230 N. 
Y. 634, affirmed 42 S.Ct, 289, 268 U. 
S. 242, 66 L.Ed. 595. 
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Wis.—Onsrud v. Kenyon, 300 N.W. 

359, 238 Wis, 496. 

12 C.J. p 1081 note 61. 

“Undoubtedly, a State may regu¬ 
late at pleasure the modo.s of pro¬ 
ceeding in its courts in relation to 
past contracts as well as future." 
U.S.—Bronson v. Kinzle, Ill., 1 How. 

311, 315, 11 L.Ed. 143. 

Neb.—Norris v. Tower, 167 N.W. 728, 
729, 102 Nob. 434. 

S.D.—Hanson v. Federal Land Bank 
of Omaha, Neb., 262 N.W, 228, 231, 
63 S.D. 622. 

Vested rights in rules of practice 
and procedure in general see supra 
§ 261. 

11 . Ark.—King v. Dlckinson-Reed- 
Randerson Co., 269 S.W. 365, 168 
Ark. 112. 

Conn.—New England Mortg. Realty 
Co. V. Rossini, 183 A. 744, 121 
Conn. 214. 

La.—Shreveport Long Leaf Lumber 
Co. V. Wilson, 197 So. 666, 195 
La. 814. 

N.C.—Byrd v. Johnson, 16 S.E.2d 843, 
220 N.C. 184. 

Wis.—Onsrud v. Kenyon, 300 N.W. 
359, 238 Wis. 496. 
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tion of contracts where they do not destroy such rights 
or render them unenforceable. 

Statutes creating^^ or abolishing^^ conditions 
precedent to the bringing of actions are not void as 
impairing the obligation of contracts where they do 
not have the effect of destroying the right or pre¬ 
venting suit thereon; but the legislature may not 
under the guise of changing the remedy impair the 
obligation of a contract by arbitrarily imposing a 
condition precedent to enforcement.^^ 

§401. Jurisdiction, Terms of Court, and Ven¬ 
ue 

The legislature may transfer the Jurisdiction of one 
court to another, suspend or abolish certain courts, or 
change the time for holding terms of court. 

An act transferring the jurisdiction of one court 
to another is not unconstitutional as impairing the 
obligation of contracts, because it is merely a regu¬ 
lation of the tribunal to enforce the contract, not 
a regulation of the contract itself ^nd statutes 
providing for the suspension'll or abolitioni'^ of cer¬ 
tain courts may be unobjectionable. Also, a mere 
enlargement of the scope of the powers or duties 


of a tribunal does not fall within the constitutional 
prohibition.IS On the other hand, a provision that 
no court shall have jurisdiction of a certain kind 
of contract is bad;i9 and the legislature cannot, 
consistently with the prohibition against the im¬ 
pairment of the obligation of contracts, abolish a 
court without affording opportunities to the parties 
to assert rights vested by litigation in the court.^o 
A state statute depriving a person of his right to 
sue in a federal court has also been held to impair 
the obligations of a contract.^i 

Contracts must be regarded as made subject to 
the power of the legislature to change the time for 
holding terms of court and are therefore not im¬ 
paired by the subsequent passage of such a statute .22 

A statute changing the venue of an action is not 
void as impairing the obligation of contracts, not¬ 
withstanding the contract in question calls for pay¬ 
ment in a county other than that in which venue 
is laid by the statute.^S 

§ 402. Process and Notice 

Statutes relating to the service of process as well as 
statutes requiring or regulating the manner of, or re- 


12. Analysis of fertilizer 

A statute requiring an analysis of 
fertilizer as a condition precedent to 
suit for a breach of warranty does 
not impair the right of contract. 
N.C.—Jones v. Union Guano Co., Ill 
S.E. 612, 183 N.C. 338, affirmed 44 
S.Ct. 280, 264 U.S. 171, 68 L.Ed. 623. 

A state may forbid a foreign cor¬ 
poration to sue in its courts without 
first having obtained a certificate 
from a designated state officer. 

Kan.—^Wilson-Moline Buggy Co. v. 
Hawkins, 101 P. 1009, 80 Kan. 117. 

Security for expenses 

New Jersey statute which makes 
the plaintiff in a stockholder’s deriv¬ 
ative action, if unsuccessful, liable 
for all expenses, including attorney's 
fees of the defense and requires se¬ 
curity for their payment as a condi¬ 
tion of prosecuting the action, does 
not violate the contract clause of 
the federal Constitution. 

U.S.—Cohen v. Beneficial Indus. Loan 
Corp., N.J., 69 S.Ct. 1221, 337 U.S. 
541, 93 L.Ed. 1528. 

Suits affecting state bonds 
S.C.—Williamson v. Richards, 155 S. 
E. 890, 158 S.C. 534. 

Presentation of claims 

A statute requiring the presenta¬ 
tion of claims as a condition preced¬ 
ent to suits thereon is not unconsti¬ 
tutional as impairing the obligation 
of either prior or subsequent con¬ 
tracts. 

Fla.—Corpus Juris quoted in In re 


Woods’ Estate, Fla., 183 So. 10, 

14. 

12 C.J. p 1081 notes 62, 63. 

13. Statute dispensing with bond 
previously required to be given by a 
plaintiff to maintain a foreclosure ac¬ 
tion is not invalid as applied to 
mortgages already outstanding. 

Ark.—^King v. Dickinson-Reed-Ran- 

derson Co., 269 S.W. 365, 168 Ark. 

112 . 

14. Fla.—State ex rel. Payson v. 
Chillingworth, 165 So. 264, 122 Fla. 
339. 

Payment of taxes 

An act requiring the due payment 
of taxes on a debt as a condition 
precedent to maintaining an action 
thereon is unconstitutional as to pri¬ 
or contracts, as taking away all rem¬ 
edy for their enforcement. 

U.S.—Walker v. Whitehead, Ga., 16 
Wall. 314, 21 L.Bd. 357. 

15. N.C.—City of High Point v. 
Brown, 175 S.E. 169, 206 N.C. 664. 

Tex.—Beaumont Petroleum Syndicate 
V. Broussard, Civ.App., 64 S.W.2d 
993, appeal dismissed Plainview 
Bldg. & Loan Ass’n v. Robbins, 73 
S.W.2d 92, 123 Tex. 408, answer 
conformed to Guardian Trust Co. 
V. Turner, Civ.App., 73 S.W.2d 1047. 
12 C.J. p 1081 note 68. 

Change In remedy from law to 
equity or vice versa may be made 
without impairing the obligation of 
contracts. 

Ala.—Paschall v. Whitsett, 11 Ala. 
472. 

N.y.—Story v. Furman, 25. N.Y. 214. 
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£aw conferring jurisdiction on fed¬ 
eral courts as to a particular mat¬ 
ter does not impair obligation of con¬ 
tracts. 

U.S.—Fidelity & Deposit Co. of Mary¬ 
land V. A. S. Reid & Co., D.C.Pa., 

16 F.2d 602. 

Transfer of causes 

The obligation of a contract is not 
impaired by a law providing for the 
transfer of causes from one court to 
another. 

N.J.—United R., etc., Co. v. Weldon, 
47 N.J.Law 69, 64 Am.R. 114. 

16. Ky.—Johnson v. Higgins, 3 Mete. 

666 . 

Stay laws generally see supra § 393. 

17. Ill.—^Newkirk v. Chapron, 17 Ill. 
344. 

18. Pa.—Kuka v. Lehigh Valley Coal 
Co., 110 A. 731, 268 Pa. 163. 

Kunze v. City of Duquesne, 190 
A. 538, 126 Pa.Super. 43. 

19. U.S.—French v. Tumlin, C.C.Ga., 
9 F.Cas.No.5,104, 6 Am.L.Rev. 367, 
14 Int.Rev.Rec. 140. 

20. Pa.—Commonwealth ex rel. Kel¬ 
ley V. Brown, 193 A. 258, 327 Pa. 
136. 

21 . U.S.—^Western Arkansas Nat. 
Bank v. Sebastian County, C.C.Ark., 

17 F.Cas.No.10,040, 6 Dill. 414. 

22. Ala-—Rathbone v. Bradford, 1 
Ala, 312. 

23. Iowa.—Grain Belt Ins. Co. v. 
Gentry, 222 N.W. 855, 208 Iowa 21 
—Midwest Mut. Ins. Ass’n v. I>e 
Hoet, 222 N.W. 648. 208 Iowa 49. 
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ducing the time for, the giving of notice in Judicial pro¬ 
ceedings have been held not Invalid as to prior contracts. 

A statute substituting one officer for another as 
the person to be served with process in actions 
against foreign corporations is not invalid as im¬ 
pairing the obligation of contracts previously 
made,^^ A statute providing that acceptance of 
service and waiver of process should not in any 
action be authorized by the contract sued on does 
not impair the obligation of contracts made before 
its passage and containing stipulations for such ac¬ 
ceptance of service and waiver of process.^^ So, 
statutes requiring, 26 or regulating the manner of,^*^ 
or reducing the time for,2S the giving of notice of 
judicial proceedings are not invalid as to proceed¬ 
ings on contracts or mortgages made before their 
passage. 

§ 403. Parties 

As a general rule the legislature may change the rule 
with respect to parties necessary to a cause of action. 

Ordinarily statutes which change the rule as, to 
parties necessary to the determination of a contro¬ 
versy may take effect on prior as well as subsequent 
contracts, as the remedy only is affected.29 Thus 
suits on prior contracts may be authorized to be 
brought in the name of the assignee instead of by 
the assignor, as formerly required.^o Likewise, 


statutes have been sustained as to prior contracts 
which have given the grantee of a rent charge the 
right to sue on it,2i have authorized a purchaser 
who has obtained a deed to sue in his own name 
for the recovery of the land,22 have authorized an 
unincorporated association or organization to sue 
or be sued in the name of the association ;22 have 
authorized a suit by the attorney general on insur¬ 
ance policies instead of permitting insured to pro¬ 
ceed in his own namc,24 have authorized actions to 
be brought in the name of-a bank on promissory 
notes previously given to its cashier,25 have au¬ 
thorized the state treasurer to bring action on pri¬ 
vate bankers’ bonds previously given to the state as 
the obligee,22 have required the sureties on a bond 
to be made parties to a suit for an accounting and 
for judgment on the bond,27 have repealed a provi¬ 
sion authorizing any interested party to sue on a 
probate bond and permitted the probate judge to 
authorize or instruct an administrator to sue on 
it,22 have provided that the double liability of cor¬ 
porate stockholders may be enforced in a suit by a 
receiver of the corporation instead of as formerly 
in a suit by one creditor for the benefit of himself 
and other creditors,22 have precluded actions against 
obligors on mortgage bonds unless joined as par¬ 
ties in the proceedings for the foreclosure of the 
mortgage,^2 have permitted one joint promisor to 


24. N.T.—Johnston v. Mutual Re¬ 
serve L. Ins. Co., 87 N.Y.S. 430, 
43 Misc. 251, affirmed 90 N.T.S. 
539, 45 Mi.sc. 316, affirmed 93 N.T. 
S. 1048, 10G2, 104 App.Div. 644, 629, 
96 N.Y.S. 1132, 110 App.Div. 828. 

Gap in substitution 
If a statute cancels the powers of 
attorney, theretofore required to he 
given by a foreign corporation to its 
agents for the service of process 
upon it, before new powers are is¬ 
sued to a designated state official 
substituted for such agents as the 
person on whom service Is to be 
made, the statute is unconstitutional 
as impairing the obligation of prior 
contracts. 

XJ.S.—^Hagler v. Security Mut. Life 
Ins. Co.. D.C.Tex.. 244 P. 863. 

25. Tex.—^Worsham v. Stevens, 17 
S.W. 404, 66 Tex. 89. 

12 C.J. p 1081 note 74. 

26. N.J.—^Pennsylvania L. Ins. Co. 
V. Marcus, 99 A. 405, 89 N.J.Law 
633. 

Statute dispensing with notice for¬ 
merly required to be filed by mort¬ 
gagee to entitle him to notice of tax 
sale from purchaser held constitu¬ 
tional as applied to prior tax sale 
as statute effected a mere change of 
procedure. 

N.Y.—Lowe V. Sheldon, 11 N.E.2d 
829, 276 N.T. 1. 


27. Wyo.—In re Gillette Dally Jour¬ 
nal, 11 P.2d 265, 44 Wyo. 226, opin¬ 
ion supplemented 17 P.2d 666, 46 
Wyo. 173. 

12 C.J. p 1081 note 76. 

Statute authorizing constructive 
notice on nonresident defendants In 
divorce actions held not unconstitu¬ 
tional as impairing obligation of con¬ 
tracts. 

La.—Lepenser v. Griffin, 83 So. 839, 
146 La. 584, 

28. N.D.—Orvik v. Casselman, 106 
N.W, 1105, 15 N.D. 34. 

Reducing period for publication of 
notice of foreclosure sale see su¬ 
pra § 386 a. 

29. Minn.—Tompkins v. Porrestal, 
66 N.W. 813, 64 Minn. 119. 

Members of joint-stock company 
made corporate entity 
Contention that members of joint- 
stock company cannot be made cor¬ 
porate entity suable in its own name 
without impairing contract obliga¬ 
tion held without merit, in view of 
consent of members in articles of 
association to suits against company. 
Ky.—^American Ry. Express Co. v. 
Asher, 291 S.W. 21, 218 Ky. 172. 

30. Iowa.—^Harlan v. Sigler, Morr. 
39. 

Me.—^Augusta Bank v. Augusta, 49 
1 Me. 607. 


Mich,—Waldron v. Harring, 28 Mich. 
493. 

31. N.T.—^Van Rensselaer v. Ball, 19 
N.Y. 100—^Van Ren.ssolaer v. Hays, 

19 N.T. 68, 75 Am.D. 278. 

32. N.C.—Justice V, Eddings, 76 N. 
C. 581. 

33. Ala.—Grand International Broth¬ 
erhood of Locomotive Engineers v. 
Green, 98 So. 569, 210 Ala. 496, er¬ 
ror dismissed 44 S.Ct. 630, 266 XT. 
S. 676, 68 L.Ed. 1187. 

34. N.Y.—Swan v. Mutual Ro.serve 
Fund Life Assoc., 46 N.Y.S. 841, 

20 App.Div. 265, affirmed 49 N.E. 
258, 166 N.Y. 0. 

35. U.S.—Crawford v. Mobile Branch 
Bank, Ala., 7 Row. 279, 12 L.Ed. 
700. 

36. Conn.—Gilpatrio v. National 
Surety Co., 110 A. 646, 95 Conn. 
10 . 

37. N.Y.—Cookman v. Stoddard, 116 
N.Y.S. 901, 133 App.Div. 485, af¬ 
firmed 93 N.E. 1118, 200 N.Y. 663. 

38. Me.—Hayes v. Briggs, 76 A. 906, 
106 Me. 423. 

39. N.Y.—Persons v. Gardner, 69 N. 
Y.S. 463, 42 App.Div. 490. 

40. N.J.—Lapp V. Belvedere, 184 A. 
837, 116 N.J.Law 663. 

Klorman v. WestclllT Co., 170 A. 
261. 12 N.J.Misc. 266. 
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be sued alone,and have required the makers and ( § 405, Rules of Evidence 


indorsers of promissory notes to be sued jointly.'^^ 

On the other hand, statutes have been declared 
void as to prior contracts which have precluded 
bondholders from bringing suits against the obligor 
unless joined by other bondholders,^^ or have au¬ 
thorized the executors of one person to revive a 
judgment obtained by another person,44 According 
to some authority, as applied to policies issued be¬ 
fore the enactment thereof, a statute making an in¬ 
surer a proper party defendant in an action against 
the insured is unconstitutional as an impairment of 
the obligation of contracts,^^ but it has also been 
held that a statute giving the injured person a direct 
right of action against the insurer under such cir¬ 
cumstances is not within the prohibition.^® 

§ 404. Rules of Pleading 

Statutes prescribing rules of pleading are not uncon¬ 
stitutional as to prior contracts. 

Statutes prescribing the rules of pleading are not 
unconstitutional as applied to prior contracts,even 
though they impose on the party seeking to enforce 
a contract additional requirements as to the facts 
to be alleged.^® 


Provided the substantial rights of the parties are not 
changed thereby, statutes establishing or changing rules 
of evidence may be made applicable to prior contracts 
without impairing their obligation. 

Rules of evidence, in their proper and essential 
characteristics, relate not to the obligation of con¬ 
tracts, but to the remedy for their enforcement, and 
therefore, speaking generally, statutes establishing 
or changing such rules may be made applicable to 
prior contracts without impairing their obligation.^® 
Thus, statutes have been sustained as to prior trans¬ 
actions which have required the application for a 
policy of insurance to be attached to the policy as 
a condition of its being admitted in evidence as a 
part thereof,have required as a condition of the 
admission of assignments of existing mortgages that 
they be recorded within a reasonable time after 
the passage of the act,®i and have dispensed with 
certain requirements as to acknowledgments there¬ 
tofore taken but, where a contract is valid when 
entered into, a subsequent statute relating to the 
rules of evidence is void if it requires such proof of 
the contract as makes it impossible of legal proof,®® 
or so burdens the party in making proof as to 
render the contract practically impossible of proof 
and therefore worthless in a legal tribunal.®^ Fur- 


41. U.S.—Palyart r. Gouldingr, C.C. 
N.C., 18 F.Cas.No.10,701. 

KC.—Brunn. Col. Cas. 2, 3 N.C. 133. 

42. Miss.—McMillan v. Sprague, 5 
Miss. 647, 35 Am.D. 412. 

43 . Cal.—Selby v. Oakdale Irr. Dist, 
35 P.2d 125, 140 Cal.Af)p. 171. 

44. Tenn.—Tate v. Bell, 4 Terg. 202, 
26 Am.D. 221. 

45. Wis.—^Pawloski v. Bskofski, 244 
N.W. 611, 209 Wis. 189. 

46. U.S.—^Hudson v. Georgia Casual¬ 
ty Co., D.C.La., 57 P.2d 757. 

La.—^Robbins v. Short, App., 165 So. 
512—Rossville Commercial Alcohol 
Corporation v. Dennis Sheeri Trans¬ 
fer Co., 138 So. 183, 18 La.App. 
726. 

47. Ind.—Cleveland, etc., R. Co. v. 
Blind, 106 N.E. 483, 182 Ind. 398. 

Ky.—Lowther v. Peoples Bank, 169 
S.W.2d 35, 293 Ky. 425. 

Vested rights in rules of pleading 
see supra § 268. 

48. Ind.—Cleveland, etc., R. Co. v. 
Blind, 105 N.E. 483, 182 Ind. 398. 

12 C.J. P 1082 note 91. 

49. Ala.—Miller-Brent Lumber Co. 
V. State, 97 So. 97, 210 Ala, 30. 

Tex.—^American Indemnity Co. v. 
McCann, Civ.App., 27 S.W.2d 354, 
modified on other grounds. Com. 
App., 46 S.W.2d 174. 

12 C.J. p 1082 note 96. 

Vested rights in rules of evidence 
see supra $ 269. 


Admission, of parol evidence showing 
waiver 

The obligation of an insurer’s con¬ 
tract is not impaired by the admis¬ 
sion of parol evidence to show a 
waiver by the insurer of a condition 
in the insurance policy notwithstand¬ 
ing clause in policy forbidding oral 
waiver. 

S.C.—Sirgany v. Equitable Life As- 
, sur. Soc. of U. S., 176 S.E. 209, 173 
S.C. 120. 

50. Ky.—Supreme Lodge K. P. v. 
Hunziker. 87 S.W. 1134, 121 Ky. 33, 
27 Ky.L. 1201. 

12 C.J. p 1082 note 2. 

51. Kan.—Myers v. Wheelock, 67 P. 
956, 60 Kan. 747. 

52. Ky.—^Eckles v. Wood, 136 S.W. 
907, 143 Ky. 451, 34 L.R.A.,N.S., 
832. 

Constitutionality of acts curing de¬ 
fective acknowledgments see Ac¬ 
knowledgments § 120 b. 

53. U.S.—Ogden v. Saunders, La., 
12 Wheat. 213, '6 L.Ed. 606. 

12 C.J. p 1082 note 5. 

54. U.S.—McGahey v. Virginia, Va., 
10 S.Ct. 972, 135 U.S. 662, 34 L.Ed. 
,304. 

12 C:j. p 1082 note 6. 

“Subsequent legislation which ef¬ 
fects unreasonable changes in the 
rules of evidence for the enforcement 
of the contract, or which repeals 
laws upon which its validity or en¬ 
forcement depends, impairs the obli- 
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gat ion of the contract within the re¬ 
strictions of the Constitution.” 

N.Y.—^Davis v. Supreme Lodge K. H., 
58 N.E. 891, 895, 165 N.Y. 159, 31 N. 
Y.Civ.Proc. 298. 

Ralph V. iCronk, 268 N.Y.S. 429, 
431, 150 Misc. 69, affirmed 271 N.Y. 
S. 1042, 241 App.Div. 907, amended 
271 N.Y.S. 1047, 241 App.Div. 915, 
affirmed 195 N.E. 139, 266 N.Y. 428. 

Statute requiring written evidence 

of contract whereas parol evidence 
was admissible when contract was 
made. 

La.—Saunders v. Carroll, 14 La.Ann. 
27. 

N.Y.—In re Goldberg’s Estate, 283 
N.Y.S. 72, 157 Misc. 49, affirmed 291 
N.Y.S. 999, 249 App.Div. 751, re¬ 
versed on other grounds 9 N.E. 2d 
829, 275 N.Y. 186—Ralph v. Cronk, 
268 N.Y.S. 429, 150 Misc. 69, af¬ 
firmed 271 N.Y.S. 1042, 241 App. 
Div. 907, amended 271 N.Y.S. 1047, 
241 App.Div. 915, affirmed 175 N. 
E. 139, 266 N.Y. 428. 

Impairment of remedy against estate 
of deceased person 
A statute subsequent to the con¬ 
tract requiring, a claimant against 
the estate of a deceased person to 
make oath in open court to his claim, 
and that all offsets had been cred¬ 
ited, and to prove the claim by oth¬ 
er competent proof, was held to be 
void because it so encumbered the 
remedy as to impair the right. 
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ther, a statute changing the rule in actions against I § 406. Competency of Witnesses 


sureties on replevy bonds so as to permit proof of 
the value of the replevied property as of the time 
of the bond’s execution rather than, as previously 
required, as of the time of trial, has been held 
inapplicable to prior bonds since it amounts to a 
substantial change in the contractual obligation.^^ 

Presumptions, As a general rule statutes making 
a fact proved presumptive evidence of another fact 
may be made applicable to prior contracts without 
impairing their obligation; and, in like manner, a 
statute creating a presumption may be repealed and 
the repeal may be made effective as to prior con- 
tracts.5® Thus, statutes have been sustained as to 
prior transactions which have made tax deeds prima 
facie evidence of the truth of recitals contained 
therein,57 have made official records of forfeiture 
prima facie evidence of the regularity of prelimi¬ 
nary proceedings,have provided that contracts 
theretofore made shall be presumed to continue 
subject to the terms of the statute,and, where 
reasonable opportunity is given for the enforcement 
of existing rights, have provided that the lapse of 
a prescribed time shall create a conclusive presump¬ 
tion of a release and extinguishment of such 
rights.<>^> A statute which makes rebuttable a pre¬ 
sumption which was conclusive under the law in 
force when a prior contract was made has been 
sustained as relating merely to a matter of rem¬ 
edy,®^ but, by the weight of authority, a statute 
of this character is void as impairing the obligation 
of the contract.®^ An act which makes certain evi¬ 
dence conclusive of ownership®^ or indebtedness,®^ 
and thus deprives defendant of a defense which 
he might have, and which was legal when the con¬ 
tract sued on was made, is unconstitutional. 


Laws disqualifying witnesses, or romoving their dis¬ 
qualifications, have been sustained as not impairing the 
obligations of contracts; but the contrary has been held 
as to a statute changing the rules of competency of wit¬ 
nesses so as to render the contract practically Impossible, 
of proof. 

Laws removing the disqualifications of witnesses 
and allowing them to testify are not unconstitutional! 
as impairing the obligations of contracts,®^ and an 
act having the effect of disqualifying witnesses is 
within the power of the legislature;®® but it has 
been held that, where the plain purpose of a stat¬ 
ute changing the law as to the competency of wit¬ 
nesses is so to effect a single case, or a limited class 
of cases, as practically to render these prior con¬ 
tracts impossible of legal proof, the obligation is 
impaired and the statute is obnoxious to the con¬ 
tract clause.®'^ 

§ 407. Mode and Conduct of Trial 

Statutes affecting the mode and conduct of trial 
which do not destroy prior contract rights are not void* 
as Impairing the obligation of contracts. 

A statute changing the mode and conduct of trial 
is not void as impairing the obligation of contracts 
if it docs not have the effect of destroying the 
right,®® but if it does have such effect it is within 
the prohibition.®^ 

§ 408. Judgment and Lien Thereof 

It is beyond the power of the legislature to take 
away ail remedy for, or place unreasonable restrictions 
on, the enforcement of Judgments obtained on prior con¬ 
tracts. 

It is beyond the power of the legislature to take 
away all remedy for the enforcement of a judg¬ 
ment obtained on a prior contract, as this would 
impair the obligation of the contract itself ;'7® and 


Ark.—Rigrgs v. Martin, 6 Ark. 506, 41 
Am.D. 103. 

55. Tex.—American Indemnity Co. v. 
McCann, Com.App., 45 S.W.2d 174. 

56. U.S.—^Virg-inia & West Virginia 
Coal Co. V. Charles, Va., 254 F. 379, 
165 C.C.A. 569, error allowed 265 
F. 992, 167 C.C.A. 671, and dis¬ 
missed 40 S.Ct 345, 252 U.S. 669, 
64 L.Ed. 720. 

67. N.C.—State Bd. of Education v. 
Remick, 76 S.E. 627, 160 N.C. 662. 

58. U.S.—Reitler v. Harris, Kan., 32 
S.Ct. 248, 223 U.S. 437, 66 L.Ed. 
497. 

59 . N.J.—Sexton v. Newark Elst. 
Tel. Co., 86 A. 451, 84 N.J.Law 85, 
affirmed 91 A. 1070, 86 N.J.Law 
701. 


22 S.Ct. 573, 186 U.S. 66, 46 L.Ed. 
804. 

Pa.—Biddle v. Hooven, 13 A. 927, 120 
Pa. 221. 

Statutes of limitations see supra § 
394. 

61. Or.—Strode v. Washer, 16 P. 926, 
17 Or. 60. 

62. U.S.—Tracy v. Reed, C.C.Or., 38 
F. 69, 13 Sawy. 622, 2 L.R.A. 773. 

12 C.J. p 1083 note 8. 

63. Miss.—Staple Cotton Co-op. 

Ass’n V. Hemphill, 107 So. 24, 142 
Miss. 298, 

64. Mo.—Hope Mut. Ins. Co. v. 
Flynn, 38 Mo. 483, 90 Am.D. 438. 

65. Iowa.—^Wormley v. Hamburg, 40 
Iowa 22. 

N.H.—Little V. Gibson, 39 N.H. 5OS- 
Rich V. Flanders, 39 N.H. 304, 

12 CJ. p 1083 note 10. 
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66 . Mo.—O'Bryan v. Allen, 18 S.W. 
892, 108 Mo. 227, 32 Am.S.R. 695. 

67. U.S.—McGahey v. Virginia, Va.„ 
10 S.Ct. 972, 136 U.S. 662, 34 L.Ed. 
304. 

12 C.J. p 1083 note 12. 

68. Change in method of selecting 
jury held valid 

Md.—Baltimore & 0. R. Co. v. Maugh- 
lin, 138 A. 334, 103 Md. 367. 

69. Manner of taking evidence 

A statute relating to the manner 
of taking evidence and depriving a 
party of his right to have witnesses 
heard in open court, which has the 
effect of destroying the right, is void 
as impairing the obligation of prior 
contracts. 

Wis.—Oatman v. Bond, 16 Wis. 20. 

70. U.S.—Brooks v. Memphis, C.G. 
Tenn., 4 F.Cas.No.1,964, affirmed 
97 U.S. 300, 24 L.Ed. 924. 


60. U.S.—^Wilson v. Iseminger, Pa., 
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a statute which so modifies the judgment as to im¬ 
pair the rights inherent in the contractual obliga¬ 
tions on which the judgment was grounded,or 
which places unreasonable restrictions on the en¬ 
forcement of such a judgment, *^2 is unconstitutional. 
A statute, however, changing the remedy for the en¬ 
forcement of an existing judgment without changing 
the substantial rights of the parties is not uncon¬ 
stitutional as impairing the obligation of contracts.'^^ 

While there is authority to the contrary,^^ it is 
generally held by the weight of authority that a 
judgment lien is merely a part of the remedy, and 
as such it may be modified or abolished,'^^ or on 
the other hand, statutes creating liens may be made 
to apply to judgments then existing.'^® 

§ 409. Execution 

The legislature may modify the mode of levying 
executions without impairing the obligation of contracts. 


Since execution pertains to the remedy, statutes 
modifying the mode of levying it, whether enlarg¬ 
ing or restricting the creditor’s rights, are not un¬ 
constitutional as impairing the obligation of con¬ 
tracts.'^'^ 

§ 410. - Stay 

Statutes suspending execution on Judgments for a 
limited time are generally considered unconstitutional 
as applied to prior judgments or contracts even though 
conditions are annexed to the suspension. 

An act suspending execution on a judgment for 
a limited time is unconstitutional as applied to judg¬ 
ments rendered, '^8 or contract made, *^2 before its 
passage; and such a statute is not saved from un¬ 
constitutionality by the fact that a condition is 
annexed to the suspension, as, for instance, that 
defendant must give bond,so although there is au¬ 
thority to the contrary, or that a certain propor- 


N.T.—^Weinstein v. McEllligott, 10 N. 
T.S.2d 320, 256 App.Div. 307, re¬ 
versed on other grounds 22 N.E.2d 
171, 281 N.Y. 605. 

71. Pa.—Commissioners of Sinking 
Fund of City of Philadelphia v. 
City of Philadelphia, 188 A. 314, 
324 Pa. 129. 

72. U.S.—Lamb v. Powder River 
Live Stock Co., Colo., 132 F. 434, 
65 C.C.A. 670, 67 L.R.A. 558. 

73. Utah.—Caldwell v. Erickson, 213 
P. 182, 61 Utah 265. 

Appointment of commissioner to en¬ 
force water rights decree 
Statute providing for appointment 
by state engineer of water commis¬ 
sioner, previously appointed by court, 
to distribute water in accordance 
with prior decree fixing water rights 
of interested parties held not invalid 
as impairing obligation of contracts. 
Utah.—Caldwell v. Erickson, supra. 

ReoLuiring leave of court to sue on 
a judgment does not impair the ob¬ 
ligation of the contract merged in 
the judgment, if the judgment credi¬ 
tor still has remaining another suffi¬ 
cient remedy. 

Iowa.—^Walts v. Everett, 47 Iowa 
269. 

74. Or.—^Davidson v. Richardson, 89 
P. 742, 91 P. 1080, 50 Or. 323, 126 
Am.S.R. 738, 17 L.R.A.,N.S., 319. 

Va.—Merchants’ Bank v. Ballou, 32 
S.E. 481, 98 Va. 112, 81 Am.S.R. 
715, 44 L.R.A. 306. 

Creation and displacement of liens 
generally see supra § 386. 

Right to lien as part of contract 
“If . . . the lien of a judg¬ 

ment be ... a mere remedy for 
enforcing ^the judgment, the statute 
which gives that remedy forms a 
part of the contract for the Hen, and 
any law which takes away such a 


remedy impairs the obligation of the 
contract.” 

Va.—Merchants’ Bank v. Ballou, 32 
S.E. 481, 483, 98 Va. 112, 81 Am. 
S.R. 715, 44 L.R.A. 306. 

75. U.S.—U. S. Bank v. Longworth, 
C.C.Ohio, 2 P.Cas.No.923, 1 McLean 
35. 

12 C.J. p 1083 note 17. 
limiting lien to counties in which 
docketed 

A statute requiring a judgment to 
be docketed in each county to create 
a lien on realty therein, although 
previously it was a lien throughout 
the state without such docketing, is 
not unconstitutional as impairing the 
obligation of contracts. 

Miss.—Tarpley v. Hamer, 17 Miss. 
310. 

The lien of a judgment not based 
on contract may be abolished or im¬ 
paired by a subsequent statute. 

La.—State v. Police Jury, 32 La.Ann. 
884—Orleans v. Holmes, 13 La. 
Ann. 502. 

Wash.—Gaffney v. Jones, 81 P. 1068, 
39 Wash. 687. 

76. Iowa.—^Woods v. Mains, 1 Greene 
275. 

Tex.—Moore v. Letchford, 36 Tex. 
185, 14 Am.R. 363. 

77. N.Y.—Gotham Nat, Bank of New 
York V. Strunsky, 293 N.Y.S. 961, 
162 Misc. 673. 

Pa.—West Arch Building & Loan 
Ass’n V, Nichols, 164 A. 703, 303 
Pa. 434. 

12 C.J. p 1083 note 19. 

78. Tenn.—^Webster v. Rose, 6 

Heisk. 93, 19 Am.R. 683. 

12 C.J. p 1083 note 21. 

Stay laws in general see supra § 393. 

79. Tex.—Jones v. McMahan, 30 Tex. 
719. 

12 C.J. p 1084 note 22. 
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In Pennsylvania 

(1) It has been held that a stat¬ 
ute is not unconstitutional which sus¬ 
pends for a reasonable time execu¬ 
tion of a judgment on a previous 
contract. 

Pa.—Chadwick v. Moore, 8 Watts & 
S. 49, 42 Am.D. 267. 

(2) But statutes have beeA declar¬ 
ed void which have provided for a 
stay for an indefinite time. 

Pa.—^Appeal of Williams, 72 Pa. 214. 

(3) So also statutes which have 
provided for a stay without security 
or any safeguards for the preserva¬ 
tion of the lien. 

Pa.—Chaffee v. Michaels, 31 Pa. 282. 

(4) And where the right to a stay 
of execution is waived in a contract, 
such waiver may not be forbidden by 
a subsequent statute. 

Pa.—^White v. Crawford, 84 Pa. 433 
—Lewis V. Lewis, 47 Pa. 127—Bill- 
meyer v. Evans, 40 Pa. 324. 

Pannebaker v. Bitting, 27 Pa.Co. 
92. 

(5) But on the theory that the 
enforcement of such a waiver would 
be against public policy, a statute 
authorizing a stay of execution 
against a residence or farm occupied 
by the owner has been held constitu¬ 
tional and applicable to prior con¬ 
tracts waiving the right to a stay of 
execution. 

Pa.— Brodt v. Price, 19 Pa.Dist. & Co. 
574. 

80. Ala.—^Ashurst v. Phillips, 43 
Ala. 158—^Ex parte Woods, 40 Ala. 
77. 

Tenn.—^Farnsworth V. Vance, 2 
Coldw. 108. 

81. Ky.—^Beazley v. Mershon, 3 Ky. 
Op. 2L 
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tion of the creditors must assent to the delay.^^ 
A statute, however, taking away the right to a stay 
of execution to which a party was entitled under 
the law in force when the contract was made has 

been sustained. 

§ 411. Sale on Execution or under Decree of 
Court 

It is generally held that the legislature may authorize 
Judicial sales on credit longer than previously allowed. 
A statute authorizing a mortgagor to enjoin the confirma¬ 
tion of sale because of inadequacy of price is not void 
as to prior contracts. 

An act directing sales under decrees in chancery 
on a credit longer than the law allowed at the 
date of the contracts on which the decrees were 
based has been declared void,^^ but, by the weight 
of authority, has been sustained.85 A statute au¬ 
thorizing a mortgagor to enjoin the confirmation 
of a sale of his property under the power in a 
trust deed because of inadequacy of the sale price 
docs not impair the obligation of prior contracts.S<> 
A statute providing that judicial sale of partnership 
assets may be dispensed with does not impair con¬ 
tract rights.S7 

§412. Appeal or Other Proceeding for Re¬ 
view 

In general, statutes changing the rights of parties 
as to appeal are not unconstitutional as to prior con¬ 


tracts; but the contrary Is generally held as to legislation 
giving the right to reopen a prior judgment which could 
not otherwise be reconsidered. 

Whether or not an appeal may be taken from a 
judgment is a matter of remedy, and accordingly, 
statutes giving a right of appeal when none existed 
before,®^ denying the right to appeal directly from 
orders granting a new trial when such right pre¬ 
viously existed,or curing defects in proceedings 
for,^>0 or dispensing with existing requirements as 
to,^i appeals are not unconstitutional; but in ac¬ 
cordance with the rule that a defense once perfect 
by virtue of the statute of limitations cannot be tak¬ 
en away, it is generally held that legislation giving 
the right to reopen a prior judgment which could 
not otherwise be reconsidered is unconstitutional. 

§ 413. Costs 

The ieglelature may regulate costs and fees, including 
attorney fees, without Impairing the obligation of prior 
contracts. 

Statutes regulating costs and fees affect general¬ 
ly the remedy only, and are therefore not uncon¬ 
stitutional as impairing the obligation of prior con- 
tracts.^3 This rule applies to statutes concerning 
attorneys' fecs.^^ A statute, however, eliminating 
the necessity of personal demand for payment there¬ 
tofore prerequisite to the recovery of attorneys' 
fees, would be unconstitutional if applicable to 
prior contracts. 


IX. RETROSPECTIVE AND EX POST PACTO LAWS AND BILLS OF ATTAINDER 

A, RETROSPECTIVE LAWS 


§ 414. Definition and Nature 

There is a technical distinction between the terms 
“retrospective laws" and "ex post facto laws" In that 


the former term is applied only to laws relating to civil 
matters. A retrospective law is one that relates back to 
a previous transaction and gives it some different legal 
effect from that which it had under the law when it oc- 


82. Pa.—Bunn v, Gorg^as, 41 Pa. 441, 
Miller V. Ripka, 4 Phila. 309. 9 

Am.L.Re|Er. 561. 

83. Ind.—Pierce v. Mills, 21 Ind. 27. 

84. Ky.—January v. January, 7 T.B. 
Mon. 542, 18 Am.D. 211. 

Appraisal laws see supra § 3S8. 

85. Tex.—Austin v. Andrews, Dali. 
447. 

Va.—Garland v. Brown, 23 Gratt. 173, 
04 Va. 173. 

86. N.C.—^Woltz V. Asheville Safe 
Deposit Co., 173 S.E. 687, 206 N.C. 
239. 

87. N.Y.—Dow V. Beals, 268 N.T.S. 
425, 149 Misc. 631. 

88 . Mo.—Lovell v. Davis, 62 Mo. 
App. 342. 

Extending time for review see su¬ 
pra § 395. 

Allowing appeals otlierwlse harred 
A statute providing for the allow¬ 


ance of certain appeals barred by an¬ 
other statute is not unconstitutional 
as Impairing the obligation of con- 
tract.s. 

Va.—Kennedy Coal Corporation v. 
Buckhorn Coal Corporation, 124 S.E. 
482, 140 Va. 37. 

89. Tex.—Texas Farm Bureau Cot¬ 
ton Ass'n V. Lennox, Clv.App., 296 
S.W. 326, followed In Parker v. 
Shields, Civ.App., 296 S.W. 329. 

90. Tex.—Decatur First Nat. Bank 
V. Preston Nat. Bank, 22 S.W. 679, 
85 Tex. 560. 

91. Ala.—Todd v. Neal, 49 Ala 266. 
12 (C.J. p 1084 note 30. 

92. Ind.—Johnson v. Gebhauer, 64 
N.E. 855, 169 Ind. 271. 

12 C.J. p 1084 note 31. 

93. Ohj^oj—Flory v. Cripps, 9 N.E, 2d 
500, 132 Ohio St. 487. 

12 C.J. p 1084 note 32, 
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94. N. J.—Corpus Juris <iuotea in 
Igoe Bros. v. National Surety Co., 
169 A. 841, 844, 112 N.J.Law 243. 
Ohio.—Flory v. Cripps, 9 N.E.2d 500, 
132 Ohio St. 487. 

Tex.—Pacific Mut. Life Ins. Co. of 
California v. Bcrryhlll, Civ.App., 
69 S.W.2d 784, error refused. 

12 C.J. p 1084 note 33. 

Statute ohanglng axaount of f^es 
A statute changing the previous 
law awarding to the prevailing par¬ 
ty on appeal a specified amount as 
attorney fees so as to authorize the 
supreme court in certain cases to 
award such amount as it deems rea¬ 
sonable Is not unconstitutional as 
impairing the obligation of prior con¬ 
tracts. 

Or.-Spicer v. Benefit Ass'n of Ry. 
Employees, 21 P.2d 187, 142 Or. 
674. 

96. Cal.—Sammon v. Wing, 2S8 P. 
711, 106 Cal.App. 689. 



16A C.J.S, 


curred, and, In the sense In which it is constitutionally 
objectionable, is one that impairs vested rights acquired 
under existing laws, or creates a new obligation, imposes 
a new duty, or attaches a new disability with respect to 
past transactions. 

Literally, a retroactive law is one that acts on 
things that are past, and a retrospective law is one 
that looks backward or on things that are past;^® 
and it has been said that a law is retroactive in 
its operation when it looks or acts backward from 
its elective date, and that, if it has the same effect 
as to past transactions or considerations as to future 
ones, it is retrospective.^'^ However, as commonly 
used the two terms are synonymous and inter¬ 
changeable, ^ 8 and a retrospective or retroactive 
law may be broadly defined as a law having refer¬ 
ence to a state of things existing before the stat¬ 
ute in question,99 or, more precisely, as one that 
relates back to a previous transaction and gives it 
some different legal effect from that which it had 
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under the law when it occurred.^ It is a law which 
affects rights, obligations, acts, transactions, and 
conditions which are performed or exist prior to 
the adoption of the statute.^-S 

While in their general sense retroactive and re¬ 
trospective laws include ex post facto laws,^ tech¬ 
nically there is a distinction,^ the former terms be¬ 
ing applied only to laws dealing with civil matters,*^ 
as distinguished from ex post facto laws, which, as 
appears in § 437, include only laws relating to 
criminal or penal matters. 

In the sense in which it is constitutionally objec- 
tionable,^ as will more fully appear in §§ 415-420 
infra, a retroactive of retrospective law is one that 
takes away or impairs vested rights acquired under 
existing laws, or creates a new obligation, imposes 
a new duty, or attaches a new disability with respect 
to transactions or considerations already past,^ and 


96. N.H.—Simpson v. City Sav. 

Bank, 56 N.H. 466, 22 Am.R. 491— 
Rich V. Flanders, 39 N.H. 304. 

X.Y.—In re Wacht’s Estate, 32 N.T. 
S.2d 871. 

Tex.—^De Cordova v. Galveston, 4 
Tex. 470. 

“Acts of the legislature . . . 

which look back upon interests al¬ 
ready settled, or events which have 
already happened, are retrospective.” 
N.H.—^Merrill v. Sherburne, 1 N.H. 
199, 212, 8 Am.D. 52. 

97. Mo.—Graham Paper Co. v, Geh- 
ner, 69 S.W.2d 49, 332 Mo. 155, fol¬ 
lowed in T. J. Moss Tie Co. v. Geh- 
ner, 69 S.W.2d 62. 

98. Cal.—Corpus Juris cited in 

American States Water Service Co. 
of California v. Johnson, 88 P.2d 
770, 774, 31 Cal.App.2d 606—-City of 
Los Angeles v. Oliver, 283 P. 298, 
102 CaLApp. 299. 

—Corpus Juris Secundum cited 
in State v. Industrial Tool & Die 
Works, 21 N.W.2d 31, 40, 220 Minn. 
591. 

—^Ashley v. Brown, 161 S.B. 726, 

198 N.C. 369. 

Ohio.—Safford v. Metropolitan Life 
Ins. Co., 164 N.E. 351, 119 Ohio St. 
332. 

City of Cincinnati v. Bachmann, 

199 N.E. 853, 61 OhioApp. 108. 
Hockett V. State Liquor License 

Board. 16 Ohio N.P.,N.S., 417, af¬ 
firmed 110 N.E. 485, 91 Ohio St. 
176. 

12 C.J. P 1084 note 35. 

99. N.C.—^Ashley v. Brown, 161 S.E. 
725, 198 N.C. 369. 

1 . Cal.—Corpus Juris Secundum 

quoted'ini Ware v. Heller, 148 P;2’d 
410, 413, 63 Cal.App.2d 817. 

Ga.—Williams Bros. Lumber Co. v. 
Anderson, 78 S.E.2d 612, 210 Ga. 
198. 


London Guarantee & Accident 
Co. V. Pittman, 25 S.E. 2d 60, 69 Ga. 
App. 146. 

Mo.—Corpus Juris Secundum cited in 
Dye V. School Dist. No. 32 of Pulas¬ 
ki County, 195 S.W.2d 874, 879, 355 
Mo. 231, appeal transferred, see 190 
S.W.2d 467—Leete v. St. Louis 
State Bank, 21 S.W. 788, 115 Mo. 
184. 

Tenn.—Corpus Juris quoted in Duff 

V. Black Diamond Collieries, 33 S. 

W. 2d 63, 161 Tenn. 486. 

Wash.—State v. Whittlesey, 60 P. 

119, 17 Wash. 447. 

12 C.J. p 1084 note 34. 

Similar definition 

“One intended to affect transac¬ 
tions which occurred, or rights which 
accrued, before it became operative 
as such, and which ascribes to them 
effects not inherent in their nature 
in view of the law in force at the 
time of their occurrence.” 
Neb.^Chicago, etc., R. Co. v. State, 
66 N.W. 624, 47 Neb. 549, 564, 53 
Am.S.R. 557, 41 L.R.A. 481, af-1 
firmed 18 S.Ct. 613, 170 U.S. 57, 
42 L.Ed. 948. 

59 C.J. p 1158 note 17 [a]. 

1.5 Cal.—American States Water 

Service Co. of California v. John¬ 
son, 88 P.2d 770, 31 Cal.App.2d 606. 

2. U.S.—Calder v. Bull, Conn., 3 
Dali. 386, 1 L,Ed. 648. 

N.J.—State V. Moore^ 42 N.J.Law 208, 
reversed on other grounds 43 N.J. 
Law 203. 

Tenn.—^Bell v. Perkins, Peck 261, 14 
Am.D. 745., 

Utah.—Corpus Juris cited iu State v. 
Christensen, 35 P.2d 775, 787, 84 
Utah 186. 

3 _ ]sr.c.—Bateman' v. Sterrett, 159 S. 
EJ. 14, 201 N.C. 59. 
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4. Colo.—French v. Deane, 36 P. 609, 
19 Colo. 604, 24 L.R.A. 387. 

Mo.—^Westerman v. Supreme Lodge 

K. P., 94 S.W. 470. 196 Mo. 670, 5 

L. R.A.,N.S., 1114—Gladney v. Syd- 

nor, 72 S.W. 664, 172 Mo. 318, 95 
Am.S.R. 517, 60 L.R.A. 880—Ex 

parte Bethurum, 66 Mo. 645. 

N.H.—^Merrill v. Sherburne, 1 N.H. 

199, 213, 8 Am.D. 52. 

Tenn.—Townsend v. Townsend, Peck 
1, 14 Am.D. 722. 

12 C.J. p 1084 note 36. 

As used iu coustitution 

“The term retrospective [in the 
prohibition in a state constitution] 
was intended to apply to laws which 
could not properly be said to be in¬ 
cluded in the description of ex post 
facto, or laws impairing the obliga¬ 
tion of contracts.” 

Colo.—Denver, etc., R. Co. v. Wood¬ 
ward, 4 Colo. 162, 164. 

5. Tenn.—Baker v. Rose, 56 S.W.2d 
732, 165 Tenn. 643. 

Tex.—Turbeville v.' Gowdy, Civ.App., 
272 S.W. 559. 

6. Colo.—People ex rel. Albright v. 
Board of Trustees of Firemen’s 
Pension Fund of and for City and 
County of Denver, 82 P.2d 765, 103 
Colo. 1, 118 A.L.R. 984—^Denver, 
etc., R. Co. V. Woodward, 4 Colo. 
1.62. 

Del.—State ex rel. James v. Mills, 57 
A.2d 99, 5 Terry 1,25. 

D.C.—^Neild v. District of Colum¬ 
bia, 110 F.2d 246, 71 App.D.C. 306. 
Ga.—^Williams Bros. Lumber Co. v. 
Anderson, 78 S.E. 2d 612, 210 Ga. 
198, 

London Guarantee & Accident 
Co. V. Pittman, 25 S.E.2d 60, 69 
Ga.App. 146. 

]VXo,—State ex rel. S^weezer v. Green, 
232 S.W.2d 397, ^60 Mo. 1249, 24 
A.L.R.2d 340—Lucas v. Murphy; 156 
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various of these elements have been combined in 
similar definitions.'^ So, in the legal sense, a statute 
is not retroactive or retrospective merely because it 
relates to antecedent events without changing their 


legal effect, or because part of the requisites of its 
action is drawn from time antecedent to its pass¬ 
ing nor is one which regulates the future use of 


S.W.2d 686, 348 Mo. 1078—Murphy 
V. Limpp, 147 S.W.2d 420, 347 Mo. 
249—Ruecking: Const. Co. v. With- 
nell, 191 S.W. 685, 269 Mo. 546, 
affirmed Wlthnell v. Ruecking 
Const. Co., 39 S.Ct. 200, 249 U.S. 
63, 63 L.Ed. 479—Gladney v. Syd- 
nor, 72 S.W. 654, 172 Mo. 318, 60 
L.R.A. 880, 95 Am.S.R, 617—Leete 
V. St. Louis State Bank, 21 S.W. 
788, 115 Mo. 184. 

Mont.—Continental Oil Co. v. Mon¬ 
tana Concrete Co., 207 P. 116, 63 
Mont. 223. 

Neb.—^Wakely v. Douglas County, 191 
N.W. 337, 109 Neb. 396. 

N.H.—Bourque v. Adams, 40 A. 2d 
682, 93 N.H. 257—Simpson v. City 
Sav. Bank, 50 N.H. 466, 22 Am.R. 
491—Rich V. Flanders, 39 N.H. 304 
—Woart V. Winnick, 3 N.H. 473, 
14 Am.D. 384. 

N.M.—Rubalcava v. Garst, 206 P.2d 
1154, 63 N.M. 295. 

N.Y.—In re Wacht's Estate, 32 N.T.S. 
2d 871. 

Ohio.—^Well V. Taxicabs of Cincin¬ 
nati, 39 N.E.2d 148, 139 Ohio St. 
198—State ex rel. Szalay v. Zan- 
gerle, 28 N.E.2d 692, 137 Ohio St. 
195—Safford v. Metropolitan Life 
Ins. Co., 164 N.E. 351, 119 Ohio St. 
332—Hamilton County v. Rosche, 
33 N.E. 408, 60 Ohio St. 103, 40 
Am.S.R. 653, 19 L.R.A. 684. 

City of Cincinnati v. Bachmann, 
199 N.E. 853. 61 Ohio App. 108. 

Lash V. Miller, 1 Ohio Supp. 357. 
Okl.—In re Ross, 207 P.2d 254, 201 
Okl. 476. 

Pa.—Commonwealth v. We.stinghouse 
Elec. Corp., Com.Pl., 63 Dauph.Co. 
Ill, exceptions overruled 65 Dauph, 
Co. 60, affirmed 108 A.2d 668, 379 
Pa. 159. 

Tenn.—Baker v. Rose, 66 S.W.2d 732, 
165 Tenn. 543. 

Tex.—Paschal v. Perez, 7 Tex. 348— 
De Cordova v. Galveston, 4 Tex. 
470. 

Turbevillo v. Gowdy, Civ.App., 
272 S.W. 569. 

12 C.J. p 1084 note 34 [a]—69 C.J. p 
1158 note 17. 

“Laws do not have a retroactive 
effect, although they may benefit in¬ 
dividuals and the public, unless they 
prejudice the right of a third person 
already acquired." 

Tex.—American Surety Co. of New 
York V. Axtell Co., 36 S.W.2d 715, 
720, 120 Tex. 166—Hamilton v. 

Flinn, 21 Tex. 713, 716. 

‘•The test as to whether a law is 
or is not retroactive is whether a 
vested right to possess a certain 
thing is impaired or defeated.” 

Tex.—David v. Timon, Civ.App., 183 
S.W. 88, 9L 


A rule of the interstate commerce 
commission cannot be regarded as 
retroactive unless it impairs some 
right vested according to law. 

U.S.—Horton v. Tonopah, etc., R. Co., 
D.C.Nev., 226 F. 406. 

7. Colo.—Moore v. Chalmera-Gallo- 
way Live Stock Co., 10 P.2d 950, 
90 Colo, 548—Evans v. Denver, 57 
P. 696, 26 Colo. 193. 

Vt.—Bradford v. Brooks, 2 Aik. 284, 
16 Am.D. 716. 

Other definitions of retrospective or 
retroactive law 

(1) One that gives a right where 
none existed before, 

Ind.T.—McFaddon v. Blocker, 48 S. 
W. 1043, 2 Ind.T. 260, 68 L.R.A. 
878. 

Ohio.—Hamilton County v. Rosche, 

33 N.E. 408, 60 Ohio St. 103, 40 Am. 
S.R. 653, 19 L.R.A. 684. 

Tex.—Keith v. Guedry, Civ.App., 114 
S.W. 392, reversed on other 
grounds, 122 S.W. 17, 125 S.W. 6, 
103 Tex. ICO. 

(2) One that gives “a right where 
none before existed, and by relation 
back, gives the party the benefit of 
it.” 

Tox.—Sutherland v. De Leon, 1 Tex. 
260, 806, 46 Am.D. 100. 

(3) One that creates new liabili¬ 
ties and obligations. 

Ohio,—State v. Kuhner, 140 N.E. 
344, 107 Ohio St. 406. 

(4) One that takes away a right 
which existed before. 

N.H.—Clark v. Clark, 10 N.H. 380, 

34 Am.D. 165. 

Ohio.—State v. Kuhner, 140 N.E. 344, 
107 Ohio St. 406. 

Tex.—De Cordova v. Galveston, 4 
Tex. 470. 

Keith V. Guedry, Civ.App., 114 
S.W. 392, reversed on other 
grounds, 122 S.W. 17, 126 S.W. ‘5, 
103 Tex. 160. 

(5) “One . . . that affects acts 
or rights accruing before it came 
into force.” 

Tex.—Turbeville v. Gowdy, Civ.App., 
272 S.W. 669, 661. 

(6) One “which reaches back and 
creates a new or different obligation, 
duty, or burden which did not exist 
before the new law Itself became ef¬ 
fective, or which makes the obliga¬ 
tion or burden begin at a date earlier 
than the date of going into effect 
of the law itself.” 

Mo.—Graham Paper Co. v, Gehner, 
59 S.W.2d 49, 60, 332 Mo. 156, fol¬ 
lowed in T. J. Moss Tie Co. v. Geh¬ 
ner, Mo., 69 S.W.2d 62. 

(7) One which impairs obligation 
of contract or deprives party of rem¬ 
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edy existing when contract was 
made. 

N.Y.—Railroad Co-op. Building & 
Ijoan Ass’n v. Boston Bldg. Estates, 
267 N.Y.S. 204, 149 Misc. 349. 

(8) One which “Impairs the force 
of contracts, or confiscates private 
property, or disturbs any vested 
rights?.” 

Ga.—Boston v. Cummins, 16 Ga. 102, 
106, 60 Am.D. 717. 

(9) Other definitions see 69 C.J. p 
1158 note 17 [a]. 

8 . U.S.—^Johnston v. U. S., 17 Ct.Cl. 
157. 

Ariz.—American Federation of Labor 
V. American Sash & Door Co., 189 
P.2d 912, 67 Ariz. 20, affirmed 69 
S.Ct. 258. 335 U.S. 638, 93 L.Ed. 
222, 6 A.L.R.2d 481—American Fed¬ 
eration of Labor v. American Sash 
& Door Co., 69 S.Ct. 260. 

Cal.—Hogan v. Ingold, 243 P.2d 1, 
38 Cal.2d 802, 32 A.L.R.2d 834. 

Corpus Juris Secundum cited la. 
Holt V. Morgan, 274 P.2d 015, 917, 
128 Cal.App.2d 113. 

Ga.—Williams Bros. Lumber Co. v. 
Anderson, 78 S.E.2d 612, 210 Ga. 
198. 

London Guarantee & Accident Co. 
V. Pittman, 25 S.E.2d 60, 69 Ga. 
App. 146. 

Md.—Corpus Juris Secundum cited in 
Bannister v. Bannister, 29 A.2d 
287, 289, 181 Md. 177. 

Mo.—Corpus Juris Secundum cited in 
State ex rcl, Sweezer v. Green, 232 
S.W.2d 807, 900, 360 Mo. 1249, 24 
A.L,R.2d 340—Corpus Juris Secun¬ 
dum cited in Dye v. School Dist. 
No. 32 of Pulaski County, 195 S.W. 
2d 874, 879, 355 Mo. 231, appeal 
transferred, see, App., 190 S.W.2d 
467. 

Neb.—Chicago, B. & Q. R. Co. v. 
State, 66 N.W. 624, 47 Nob. 649, 63 
Am.S.R. 657, 41 L.R.A. 48, affirmed 
18 S.Ct. 613, 170 U.S. 67, 42 L.Ed. 
948. 

N.J.—^Application of Palmer, 61 A.2d 
922. 

N.Y.—In re Gate’s Estate, 97 N.Y.S. 
2d 171, 276 App.Div. 661, followed 
in In re Marquez' Estate, 97 N.Y.S. 
2d 629, affirmed 93 N.E.2d 925, 301 
N.Y, 656, affirmed In ro Gate’s Es¬ 
tate, 93 N.E.2d 924, 301 N.Y, 663 
—^National Liberty Insurance Co. 
of America v. Bank of America, 
214 N.Y.S. 643, 126 Misc. 753, re¬ 
versed on other grounds 217 N.Y. 
S. 67, 217 App.Div. 691. 

Pa.—Borough of Norwood v. Denny, 
Com.PL, 28 Del.Co. 446. 

Utah.—Corpus Juris cited in State v. 
Christensen, 36 P.2d 776, 787, 84 
Utah 185. 



16A C.J.S. 

existing property,^ particularly where such regula¬ 
tion is a proper exercise of police powers'^® or in¬ 
volves the public interest,or one which operates 
solely on future transactions.^^ 

Even when a law is declaratory in form as well 
as retroactive, it will be upheld ordinarily in those 
cases where retroactive legislation is permissible.'^^-® 
Thus, a statute is not constitutionally objectionable 
as retroactive where it is merely a codification^^-^® 
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or statutory declaration^^*^® of an existing rule. 
Similarly, where the legislature acts to construe an 
ambiguity in a preexisting statute, it is not legislat¬ 
ing retroactively.11-20 A fortiori, a declaratory 
statute which is to operate only on future cases is 
not constitutionally objectionable because it changes 
the existing law,i'i*25 or because it assumes the law 
to have been in the past what the statute declares 
that it shall be in the future.H-^o The legislature 


Wash.—Bates v. McLeod, 120 P.2d 
472, 11 Wash.2d 648. 

Wis.—State ex rel. Prahlow v. City of 
Milwaukee, 30 N.W.2d 260, 251 Wis. 
521. 

12 C.J. p 1084 note 38—-59 C.J. p 1159 
note 19. 

“An act is not retroactive if it 
applies to persons who presently pos¬ 
sess a continuing status even though 
a part or all of the requirements to 
constitute it were fulfllled prior to 
the passage of the act or amend¬ 
ments thereto. 

Colo.—Perry v. O’Parrell, 212 P.2d 
848, 852, 120 Colo. 661—McNichols 
V. Walton, 208 P.2d 1156, 1157, 120 
Colo. 269—People ex rel. Albright 
V. Board of Trustees of Firemen’s 
Pension Fund of and for City and 
County of Denver, 82 P.2d 765, 771, 
103 Colo. 1, 118 A.L.R. 984. 

9 , N.Y.—New York v. Foster, 133 N. 
Y.S. 152, 148 App.Div. 258, affirmed 
98 N.E. 1100, 205 N.Y. 593. 
Tenement house act, providing 

specifications for rooms in base¬ 
ments, construed as applicable to 
buildings existing when act took ef¬ 
fect, is not unconstitutional as re¬ 
troactive. 

Wis.—Nelson v. State, 167 N.W. 807, 
167 Wis. 515. 

Prohibition 

Laws, not effective until about five 
and one-half months after their pas¬ 
sage, prohibiting the manufacture, 
sale, keeping, etc., of intoxicating 
liquors, abolishing property rights 
therein, and regulating transporta¬ 
tion, are not retroactive laws. 

Ga.—Delaney v. Plunkett, 91 S.E. 561, 
146 Ga. 647, D.R.A.1917D 926, Ann. 
Cas.l917B 685. 

10. Or.—^Daniels v. City of Portland, 
265 P. 790, 124 Or. 677, 59 A.L.R. 
612. 

Police powers generally see supra §§ 
174-198. 

10.5 N.Y.—Lizza & Sons v. Town of 
Hempstead, 69 N.Y.S.2d 296, affirm¬ 
ed 71 N.Y.S.2d 14, 272 App.Div. 921. 

Removal of -bop soil 

Fact that certain contractors would 
be unable to proceed without loss 
with operations for which they had 
contracted if they were compelled 
to comply with terms of ordinance 


regulating the removal of top soil 
did not make the ordinances retro¬ 
active or subject to objection that 
they impaired obligations of contract. 
N.Y.—Lizza & Sons v. Town of Hemp¬ 
stead, supra. 

11. Cal.—In re Phillips’ Estate, 263 
P. 1017, 203 Cal. 106, certiorari de¬ 
nied Phillips V. Phillips, 49 S.Ct. 
8 , 278 U.S. 699, 73 L.Ed. 528. 

Sevier v. Bank of America Nat. 
Trust & Sav. Ass’n, 225 P.2d 3, 
101 Cal.App.2d 184—Ex parte Hor¬ 
ner, 123 P.2d 111, 60 Cal.App.2d 
407. 

D.C.—Speert v, Morgenthau, 116 F.2d 
301, 73 App.D.C. 70. 

Ga.—Wall V. Morris, 101 S.E. 683, 149 
Ga. 632. 

Mass.—Treasurer of City of Worces¬ 
ter V. Department of Labor and 
Industries, 98 N.E.2d 270, 327 Mass. 
237. 

1 ^0.—State ex rel. Sweezer v. Green, 
232 S,W.2d 897, 360 Mo. 1249. 24 
A.L.R.2d 340—Dye v. School Dist. 
No. 32 of Pulaski County, 195 S. 
W.2d 874, 356 Mo. 231, appeal trans¬ 
ferred, see 190 S.W.2d 467—^Pratt 
& Whitney Aircraft Corp. of Mo. v. 
Unemployment Compensation Com¬ 
mission, 193 S.W.2d 1, 354 Mo. 1017, 
163 A.L.R. 1141. 

]sr.T.—Mullane v. McKenzie, 199 N.E. 
624, 269 N.Y. 369, 103 A.L.R. 758, 
reargument denied 200 N.E. 319, 
270 N.Y. 563. 

Ohio,—Scofield v. Strain, 51 N.E.2d 
1012, 142 Ohio St. 290—Ault v. Ev- 
att, 46 N.E.2d 303, 140 Ohio St, 
427—Sylvania Busses v. City of 
Toledo, 160 NE. 674, 118 Ohio St. 
187. 

Pa.—^Empire Box Corp. of Strouds¬ 
burg V. Chestnut, 43 A.2d 88, 352 
Pa. 418. 

Tenn.—^West v. Jefferson Woolen 
Mills, 245 S.W. 542, 147 Tenn. 100. 
Tex.-State v. Elliott, Civ.App., 212 
S.W. 696, error refused. 

Effect on joint tenant 

Since a joint tenant, by applying 
for and accepting old age assist¬ 
ance under the law, providing for 
the granting thereof only on the 
condition that a lien to secure the 
repayment thereof shall attach to all 
real estate of the recipient of as¬ 
sistance, voluntarily terminated the 
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joint tenancy, the statute providing 
for such lien was not unconstitution¬ 
al as retroactively affecting the joint 
tenancy relationship created by deed 
to surviving joint tenant and re¬ 
cipient of old age assistance. 

Wis.—Goff V. Yauman, 298 N.W. 179, 
237 Wis. 643, 134 A.L.R. 952. 

Effect on executed will 

A statute authorizing the sale of 
life and entailed estates, even though 
applicable to a will executed before 
its passage, is not retroactive, since 
a will speaks from the time of the 
death of the testator, and not from 
the time of its execution. 

Ohio.—Judy v. Trollinger, 144 NE. 

44, 110 Ohio St, 676. 

Purther' performance of prior con¬ 
tracts 

A construction of the Sherman 
Anti-Trust Law of July 2, 1890, as 
applying to contracts made prior to 
its enactment and forbidding their 
further performance, does not give 
it a retroactive effect. 

U.S.—U. S. V. Trans-Missouri Freight 
Assoc., Kan., 17 S.Ct, 640, 166 U.S. 
290, 41 L.Ed. 1007. 

11.5 U.S.—Graham & Foster v. Good- 
cell, 61 S.Ct. 186, 282 U.S. 409, 75 
L.Ed. 416. 

Seese v. Bethlehem Steel Co. 
Shipbuilding Div., C.C.A.Md., 168 
F.2d 58. 

11.10 N.Y.—In re West’s Estate, 48 
NE.2d 501, 289 N.Y. 423, 149 A.L.R. 
1365, affirmed Demorest v. City 
Bank Farmers Trust Co., 64 S.Ct. 
384, 321 U.S. 36, 88 L.Ed. 526. 

11,15 N.Y.—^In re Gate’s Estate, 97 
NY.S.2d 171, 276 App.Div. 651, fol¬ 
lowed in, In re Marquez’ Estate, 97 
NY.S.2d 629, affirmed 93 N.E.2d 
925, 301 NY. 656, affirmed, In re 
Gate’s Estate, 93 NB.2d 924, 301 
N.Y. 653. 

11,20 Cal.—Stockton Sav. & Loan 
Bank v. Massanet, 114 P.2d 692, 
18 Cal.2d 200. 

Wash,—Carpenter v. Butler, 201 P.2d 
704, 32 Wash.2d 371. 

11.25 U.S.—^Personal Finance Co. of 
Braddock v. U. S., D.C.Del., 86 F. 
Supp. 779. 

11.30 U.S.—^Personal Finance Co. of 
Braddock v. U. S., suprau 
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cannot, however, revise the operation of an existing 
law by enacting an amendatory or declaratory stat¬ 
ute to affect past transactions'^^-or declare the 
construction of a previous statute so as prejudicially 
to affect constitutional and vested rights.^^-^® 

The validity of legislation having an incidental 
retrospective or retroactive effect, but considered in 
the light of constitutional provisions other than 
those directed toward retroactivity, is discussed as 
to vested rights in §§ 21S-273, as to impairment of 
obligations of contracts in §§ 274-413, and as to due 
process in §§ 567-707. 

Curative laws are considered in §§ 421-434, infra, 
and ex post facto laws in §§ 435-451. 


16A C.J.S. 

§ 415. Validity in Absence of Constitutional 
Prohibition 

The mere fact that a statute 1$ retrospective does 
not invalidate it in the absence of an express prohibition 
against such laws. 

Although it has been stated broadly that retro¬ 
activity is not favored in law^'^-^O and that retro¬ 
active statutes are forbidden by the first principles 
of justice,11-55 it has been several times pointed 
out that there is no prohibition in terms against 
retrospective or retroactive laws as such in the 
constitution of the United States,'i^ and the same 
statement has been made with respect to a number 
of the state constitutions,13 and the organic act 
of a tcrritory.14 In the absence of such an express 
provision, a law is not invalid merely because retro¬ 
spective or retroactive in operation ;15 as will ap- 


11.35 Cal.—California Employment 
Stabilization Commission v. Chich¬ 
ester Transp. Co., 172 P,2d 100, 75 
Cal.App.2d 899. 

11.40 TJ.S.—Personal Finance Co. of 
Braddock v. U. S., D.C.Del., 86 F. 
Supp. 779. 

11.50 U.S.—Combs v. U. S., D.C.Vt., 
98 F.Supp. 749. 

Ariz.—State v. Martin, 130 P.2d 48, 
59 Ariz. 438. 

Md.—Goldston v. Karukas, 23 A.2d 
691, 180 Md. 232. 

II. 55 Ga,—London Guarantee & Ac¬ 
cident Co. V. Pittman, 25 S.B.2d 60, 
69 Ga.App. 146. 

12 . U.S.—Combs V. U. S., D.C.Vt., 98 

F.Supp. 749--U. S. V, Mitchell. D.C. 
Mo., 86 F.Supp. 453—Miller v. Howe 
Sound Min. Co.. D.C.Wash., 77 F. 
Supp. 540—U. S. V. Pownall, D.C. 
Cal., 65 F.Supp. 147, affirmed C.U. 
A., 159 F.2d 73, affirmed 68 S.Ct. 
1294, 334 U.S. 742, 92 L.Ed. 1694, re¬ 
hearing denied 69 S.Ct 11, 835 U.S. 
836, 93 L.Ed. 389. 

Cal.—In re Taitmeyer's Estate, 141 
P.2d 504, 60 Cal.App.2d 699. 

Fla.—Crooks v. State ex rel. Pierce, 
194 So. 237, 141 Fla. 597—Anderson 
V. City of Ocala, 91 So. 182, 83 Fla, 
344—Corpus Juris died In. Board of 
ComTs of Everglades Drainage 
Dist. V. Forbes Pioneer Boat Line, 
86 So. 199, 202, 80 Plsu 262, reversed 
on other grounds Forbes Pioneer 
Boat Line v. Board of Com’rs of 
Everglades Drainage Dist, 42 S.Ct 
325, 268 U.S. 338, 66 L.Ed. 647. 

III. —People V. Chicago, B. & Q. R. 
Co., 154 N.E. 468, 323 Ill. 636. 

N.M.—San Luis Power & Water Co. v. 

State, 263 P,2d 398, 67 N.M. 734. 
N’.Y,—Application of Bailey, 37 N.Y. 
S.2d 27^ 178 Misc. 1046, reversed on 
other grounds In re Bailey, 40 N. 
Y.S.2d 746, 265 App.Div. 768, af¬ 
firmed 60 N.E.2d 653, 291 N.Y. 634. 
K.C.—Bateman v. Sterrett, 169 S.E. 
14, 201 N.C. 69. 


Pa.—In re Wait’s Estate. 7 A.2d 329, 
336 Pa. 151. 

Statlcr V. U. S. Savings & Trust 
Co. of Conemaugh, 186 A. 290, 122 
Pa.Super. 189, affirmed 192 A. 260, 
326 Pa. 247. 

Shirk.s Motor Exp. Corp. v. Mess- 
nor, Com.lU., 63 DauphTCo. 383, af¬ 
firmed 45 Mun.Ij.R. 97, affirmed 100 
A.2d 913, 376 Pa. 450, appeal dis- 
ml.ssed 74 S.Ct 640, 347 U.S. 941, 
98 L.Ed. 1090, rehearing denied 74 
S.Ct 776, 347 U.S. 970, 98 L.Ed. 
1110—Chester County Mut. Ins. Co. 
V. Messner, Com.Pl., 63 Dauph.Co. 
46 . 

Wyo.—State v. Snyder, 225 P. 1102, 
31 Wyo. 333. 

12 C.J. p 1084 note 41. 

“Only limit upon . . . [the] 

power in the states [to enact retro¬ 
spective or retroactive laws] by the 
federal Constitution is the provision 
that these retrospective laws shall 
not be such as are technically ex 
post facto.” 

Neb.—City of Fremont v. Dodge 
County, 266 N.W. 771, 777, 130 Neb. 
856. 

13. Ark.—Talkington v. Turnbow, 83 
S.W,2d 71, 190 Ark. 1138. 

Cal.—McCann v. Jordan, 24 P.2d 457, 
218 Cal. 677. 

In re Taitmeyer's Estate, 141 P. 
2d 604, 60 Cal.App.2d 699. 

Fla.—Crooks v. State ex rel. Pierce, 
194 So. 237, 141 Fla. 697—State ex 
rel. Jacksonville Gas Co. v, Lee, 
160 So. 225, 112 Fla. 109—Ander¬ 
son V. City of Ocala, 91 So. 182, 83 
Fla. 344—Corpus Juris dted In 
Board of Com’rs of Everglades 
Drainage Dist. v. Forbes Pioneer 
Boat Line, 86 So. 199, 202, 80 Fla. 
262, reversed on other grounds 
Forbes Pioneer Boat Line v. Board 
of ComTs of Everglades Drainage 
Dist., 42 S.Ct. 326, 268 U.S. 338, 66 
L.Ed. 647—Charlotte Harbor & N. 
Ry. Co. V. Welles, 82 So. 770, 78 
Fla. 227. 


Ill.—People V. Chicago, B. & Q. R. 
Co., 154 N.E. 468, 323 Ill. 536. 

Md.—Bannister v. Bannister, 20 A.2d 
287, 181 Md. 177—Diamond Match 
Co. V. State Tax Commission, 200 
A. 865. 

N.Y.—Application of Bailey, 37 N.Y. 
S.2d 275, 178 Misc. 1046, reversed on 
other grounds In re Bailey, 40 N. 
Y.S.2d 746, 265 App.Div. 768, af¬ 
firmed 60 N.E.2d 653, 291 N.Y. 534. 

N.C.—Bateman v. Sterrett, 169 S.E. 
14, 201 N.C. 69—Stanback v. Citi¬ 
zens’ Nat. Bank of Raleigh, 148 
S.E. 313, 197 N.C. 292. 

Pa.—In re Wait’s Estate, 7 A.2d 329, 
336 Pa, 161. 

Statler v, U. S. Savings & Trust 
Co. of Conemaugh, 186 A. 290, 122 
Pa.Super. 189, affirmed 192 A. 260, 
326 Pa. 247. 

Shirks Motor Exp. Corp. v. Mess¬ 
ner, Com.Pl., 63 Dauph.Co. 383, af¬ 
firmed 45 Mun.L.R 97, affirmed 100 
A.2d 913, 376 Pa. 450, appeal dis¬ 
missed 74 S.Ct. 640, 347 U.S. 941, 
98 L.Ed. 1090, rehearing denied 74 
S.Ct. 776, 347 U.S. 970, 98 L.Ed. 
1110—Chester County Mut. Ins. Co. 
V. Messner, Com.Pl., 63 DauphCo. 
46. 

R.I.—Gorham v. Robinson, 186 A. 832. 

Va.—Commonwealth v. United Cigar¬ 
ette Mach. Co., 92 S.E. 901, 120 Va. 
835. 

Wyo.—State v. Snyder, 226 P. 1102, 
31 Wyo. 333. 

12 C.J. p 1086 note 53 [c] (1). 

X4. Hawaii.—In re Kalana, 22 Ha¬ 
waii 96, Ann.Cas.l9l6D 1094. 

15. U.S.—Cohen v. Beneficial Indus. 

Loan Corp., N.J., 69 S.Ct. 1221, 337 
U.S. 541, 93 L.Ed. 1628—Chase Se¬ 
curities Corp. v. Donaldson, Minn., 
65 S.Ct. 1137, 325 U.S. 304, 89 L.Ed. 
1628, rehearing denied 66 S.Ct. 1561, 
326 U.S. 896, 89 L.Ed. 2006—Johan- 
nessen v. U. S., Cal., 32 S.Ct. 613, 
226 U.S. 227, 66 L.Ed. 1066—Steph¬ 
ens V. Cherokee Nation, Ind.T., 19 
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pear in §§ 416-419 infra, the validity of a retro-.i or not it is subject to some fundamental or constitu- 
spective law is to be tested by determining whether 1 tional objection apart from its retrospective char- 


S. Ct. 722, 174 U.S. 445, 43 L.Ed. 
1041. 

Beneficial Indus. Loan Corp. v. 
Smith, C.A.N.J., 170 F.2d 44, af¬ 
firmed Oohen v. Beneficial Indus. 
Loan Corp., 69 S.Ct. 1221, 337 U.S. 
641, 93 L.Ed. 1528-—Fisch v. Gen¬ 
eral Motors Corp., C.A.Mich., 169 
F.2d 266, certiorari denied 69 S.Ct. 
405, 335 U.S. 902, 93 L.Ed. 436 and 
Bateman v. Ford Motor Co., 69 S.Ct. 
405, 335 U.S. 902, 93 L.Ed. 436— 
Sobel Corrugated & Wooden Box 
Co. V. Fleming, C.C.A.Ohio, 165 F. 
2d 668, certiorari denied 68 S.Ct. 
1071, 334 U.S. 816, 92 L.Ed. 1746— 
Porter v. Senderowitz, 158 F.2d 436, 
certiorari denied Senderowitz v. 
Fleming, C.C.A.Pa., 67 S.Ct. 1091, 
two cases, 330 U.S. 848, 91 L.Ed. 
1292—Phipps V. Bowers, C.C.A.N. 

T. , 49 F.2d 996, certiorari denied 52 
S.Ct. 22, 284 U.S. 641, 76 L.Ed. 545 
—U. S. ex rel. Feuer v. Day, C.C.A. 
N.T., 42 P.2d 127—Brady v. Ham, 
D.C.Me., 38 F.2d 659, reversed on 
other grounds, C.C.A., 45 P.2d 454 
—U. S. V. Whyel, C,C.A.Pa., 28 P.2d 
30—Henry Wilhelm Co. v. Heiner, 
21 F.2d 463, certiorari dismissed U. 
S. V. Whyel, 49 S.Ct. 178, 278 U.S. 
664, 73 L.Ed. 670, and Heiner v. 
Henry Wilhelm Co., 49 S.Ct. 178, 
278 U.S. 664, 73 L.Ed. 570—^Frew v. 
Bowers, C.C.A.N.T., 12 F.2d 625, 
dismissed 48 S.Ct. 22, 276 U.S. 678, 
72 L.Ed. 436—Blodgett v. Holden, 
D.C.Mich., 11 F.2d 180, reversed on 
other grounds, C.C.Al., 27 F.2d 1016. 

Combs V. U. S., D.C.Vt., 98 F. 
Supp. 749—U. S. V. Gianoulis, D.C. 
Del., 86 F.-Supp. 933, vacated in part 
on other grounds 183 P.2d 378— 
Personal Finance Co. of Braddock 
V. U. S., D.C.Del., 86 F.Supp. 779 
—^U. S. V. Mitchell, D.C.Mo., 86 F. 
Supp. 463—U. S. V. Standard Oil Co. 
of California, D;C.Cal., 21 F.Supp. 
645, affirmed, C.C.A., 107 F.2d 402, 
certiorari denied 60 S.Ct. 469, 309 

U. S. 654, 84 L.Ed. 1003, motion 

granted 60 S.Ct. 581, 309 U.S. 697, 
84 L.Ed. 1036, rehearing denied 60 
S.Ct. 708, certiorari denied 60 S.Ct. 
715, 309 U.S. 673, 84 L.Ed. 1019. 

U. S. V. United Shoe Machinery 
Co., D.C.Mo., 264 F. 138, appeal dis¬ 
missed U. S. V. United Shoe Mach. 
Corporation, 41 S.Ct. 217, 254 U.S. 
666, 65 L.Ed. 465, and affirmed Unit¬ 
ed Shoe Mach. Corporation v. U. S., 
42 S.Ct. 363, 268 U.S. 451, 66 L.Ed. 
708,' rehearing denied 42 S.Ct. 585, 
259 U.S, 576, 66 L.Ed. 1071. 

■ Menominee Tribe of Indians v. U. 
S., 101 CtCl. 10. 

—Gayle v. Edwards, 72 So.2d 848, 
261 Ala. 841 

Ark.—Cook v. Arkansas State Rice 
Mill. Co., 210 S.W.2d 511, 213 Ark. 
396—Talkington v. Turnbow, 83 S. 


W.2d 71, 190 Ark. 1138—Du Laney 
v. Continental Life Ins. Co., 47 S. 
W.2d 1082, 185 Ark. 517. 

Cal.—San Bernardino County v. State 
Industrial Accident Commission, 20 
P.2d 673, 217 Cal. 618—Montecito 
County Dist. v. Doulton, 224 P. 747, 

193 Cal. 398. 

Kenney v. Wolff, 227 P.2d 285, 102 
Cal.App.2d 132—Rosenblatt v. Cali¬ 
fornia State Bd. of Pharmacy, Dept, 
of. Professional and Vocational 
Standards, 158 P.2d 199, 69 Cal.App. 
2d 69—In re Taitmeyer’s Estate, 
141 P.2d 504, 60 Cal.App.2d 699— 
American States Water Service Co. 
of California v. Johnson, 88 P.2d 
770, 31 Cal.App.2d 606—Crescent 
City V. Moran, 77 P.2d 281, 26 Cal. 
App.2d 133—^Patek v. California 
Cotton Mills, 40 P.2d 927, 4 Cal. 
App.2d 12—^Duncan v. Tormey, 13 
P.2d 765, 125 Cal.App. 207—City of 
Los Angeles v. Oliver, 283 P. 298, 
102 CaLApp. 299. 

Conn.—Mazurkiewicz v. Dowholonek, 
149 A. 234, 111 Conn. 65—^Montgom¬ 
ery v. Town of Branford, 142 A. 
574, 107 Conn. 697. 

D.C.—Kindieberger v. Lincoln Nat. 
Bank of Wash., 155 F.2d 281, 81 U. 
S.App.D.C. 101, 167 A.L.R. 1011, cer¬ 
tiorari denied 67 S.Ct. 495, 329 U.S. 
803, 91 L.Ed. 686. 

Kahn v. Wall, Mun.App., 68 A.2d 
862. 

Fla.—McCord v. Smith, 43 So.2d 704 
—Crooks V. State ex rel. Pierce, 

194 So. 237, 141 Fla. 697—Anderson 
V. City of Ocala, 91 So. 182, 83 Fla. 
344—Corpus Juris cited in Board of 
Com’rs of Everglades Drainage 
Dist. V. Forbes Pioneer Boat Line, 
86 So. 199, 202, 80 Fla. 252, reversed 
on other grounds Forbes Pioneer 
Boat Line v. Board of Comers of 
Everglades Drainage Dist., 42 S.Ct. 
326, 268 U.S. 338, 66 L.Ed. 647— 
Charlotte Harbor & N. Ry. Co. v. 
Welles, 82 So. 770, 78 Fla. 227. 

Idaho.—Corpus Juris Secundum cited 
in Penrose v. Commercial Travel¬ 
ers Insurance Co., 275 P.2d 969, 976, 
75 Idaho 624. 

—Shanks v. Howe's, 283 S.W. 966, 
214 Ky. 613—'Fowler v. Halbert, 4 
Bibb 52. 

La.—^Long v. Northeast Soil Conser- 
1 yatipn Dist. of La., 77 So.2d 408, 
226 La. 824—^Haas v. Haas, 162 So. 
6, 182 La. 337. 

Rossville Commercial Alcohol 
Corporation v. Dennis Sheen Trans¬ 
fer Co., 138 So. 183, 18 La.App. 725. 
Me.—^Bowman v. Geyer, 143 A. 272, 
- 127-Me. 351. 

Md.—^Bannister v. Bannister, 29 A. 
2d ‘ 287, 181 Md. 177—^Diamond 

Match Co. V. State Tax Commis¬ 
sion, 200 A. 366—^Bartlett v. Ligon, 
109'A. 473, 135 Md. 620. 
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Mo.—Smith v. Dirckx, 223 S.W. 104, 
283 Mo. 188, 11 A.L.R. 510. 

Mont.—State ex rel. Blankenbaker v. 
District Court of Eighth Judicial 
Dist. in and for Chouteau County, 
96 P.2d 936, 109 Mont. 331—Bul¬ 
lard V. Smith, 72 P. 761, 28 Mont. 
387. 

N.J.—^Murphy v. Skelly, 135 A. 361, 
100 N.J.Eq. 193, affirmed 138 A. 
882, 101 N.J.Eq. 793. 

Richardson v. Scignlinsky, 154 A. 
541, 9 N.J.Misc. 370. 

N.T.—In re West's Estate, 46 N.E.2d 
501, 289 N.T. 423, 149 A.L.R. 1365, 
affirmed Demorest v. City Bank 
Farmers Trust Co., 64 S.Ct. 384, 
321 U.S. 36, 88 L.Ed. 626. 

Pardee v. Rayfield, 182 N.T.S. 3, 
192 App.Div. 5, leave to appeal 
granted 184 N.T.S. 940, 193 App. 
Div. 970, and affirmed 130 N.E. 886, 
230 N.T. 543. 

Curtis V. McWilliams Dredging 
Co., 78 N.Y.S.2d 317, 191 Misc. 1022, 
reversed on other grounds 88 N, 
T.S.2d 838, 195 Misc. 90—Coane v. 
American Distilling Co., 49 N.T.S- 
2d 838, 182 Misc. 926, affirmed 63 
N.T.S.2d 829, 270 App.Div. 1001, 
affirmed 64 N.T.S,2d 170, 270 App- 
Div. 1001—City of Syracuse v. Mur¬ 
ray, 38 N.T.S.2d 465, 179 Misc. 244, 
appeal dismissed 42 N.T.S.2d 576' 
—Hurley v. Board of Education of 
City of New York, 276 N.Y.S. 35, 
153 Misc. 726, affirmed 280 N.Y.S. 
966, 244 App.Div. 788, reversed on 
other grounds 200 N.E. 818, 270 N. 
Y. 275, reargument denied 3 N.E. 
2d 213, 271 N.T. 618. 

Hayman v. Morris, 37 N.T.S.2d 
884, settled 38 N.Y.S.2d 782, 179* 
Misc. 265. 

NC.—Stanback v. Citizens' Nat. Bank 
of Raleigh. 148 S.E. 313, 197 N.C. 
292. 

Ohio.—^Ferneau v, Unckrich, 187 N.E. 
680, 45 Ohio App. 631. 

Or.—In re Idleman's Commitment, 27~ 
P.2d 305, 146 Or. 13. 

Pa.—Girard Trust Co. v. City and 
County of Philadelphia, 59 A. 2d 
124, 359 Pa. 317—^In re Wait’s Es¬ 
tate, 7 A.2d 329, 336 Pa.. 151—Cano- 
varo V. Brothers of Order of Her¬ 
mits of St. Augustine, 191 A. 140, 
326 Pa. 76. 

Jenkins v. Unemployment Com¬ 
pensation Bd. of Review, 66 A. 2d 
■ 686, 162 Pa.Super. 49—In re Mal- 
ick, 8 A.2d 494, 137 Pa.Super. 139 
—^Towanda Borough v. Fell, 69 Pa. 
Super. 468. 

In re Clearfield County Control¬ 
ler’s Report, 16 Pa.Dist, & Co. 685* 
—'In re Derbyshire's Estate, 16 Pa. 
Dist. & Qo. 200, affirmed 159 A. 439, 
306 Pa. 278—In re Cassidy's Estate,. 
28 Pa.Dist.:37. 
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§§ 415-416 CONSTITUTIONAL LAW 


acter. It has been declared that decisions rendered 
in states whose constitutions forbid retroactive laws 
are not pertinent in a state having no such provi¬ 
sion.^^ 

§ 416. Validity as Affected by Constitutional 
Prohibition 

A statute is not necessarily invalid because It is 
retroactive, even in a state whose constitution expressly 
prohibits the enactment of retroactive laws; and the 
validity of a retrospective statute is determined by 
whether it impairs contractual obligations, violates due 
process, disturbs vested rights, or conflicts with any other 


constitutional provision or fundamental right. A legis¬ 
lature may not retrospectively impose a liability where 
none existed, or enact a law to operate retrospectively 
which it could not have passed to operate prospectively. 

In a number of states, the courts have taken 
cognizance of, and made reference to, state consti¬ 
tutional provisions expressly prohibiting the enact¬ 
ment of retrospective laws as such.l'^ Nevertheless, 
it is commonly held, even in such states, that not 
all laws retrospective or retroactive in their nature 
or operation come under the constitutional con¬ 
demnation,nor do all such laws conflict with the 


Chester County Mut. Ins. Co. v. 
Messner, Com.Pl., 63 Dauph.Co. 46. 

R. I.—Prata Undertaking Go. v. State 
Board of Embalming & Funeral 
Directing, 182 Au. 808, 66 R.I, 454, 
104 AX.R. 389. 

S. C.—Boyd V. Boyd, 189 S.R 794, 182 
S.C. 498—Muldrow v. Caldwell, 175 
S.E. 501, 173 S.C. 243. 

Va,-—Bain v. Boykin, 23 S.E.2d 127, 
180 Va. 259—Eaton v. Davis, 10 S. 
B.2d 893, 176 Va. 330--Day v. Brad¬ 
shaw, 6 S.E.2d 614, 174 Va. 105— 
Allen V. Mottley Const. Co., 170 S. 
E. 412, 160 Va. 875. 

Wyo.—State v. Snyder, 226 P. 1102, 
31 Wyo. 333. 

12 C.J. p 1085 note 44—33 C.J. p 288 
note 36. 

“That there exists a general pow¬ 
er in the state governments to enact 
retrospective or retroactive laws is 
a point too well settled to admit of 
question at this day.“ 

Neb.—City of Fremont v. Dodge 
. .County, 266 N.W. 771, 777, 130 Neb, 
856. 

Iiaw taking property 

It has long been settled law that, 
by retroactive legislation, property 
may be taken from a person, which, 
were it not for such legislation, he 
could have held as his own. 

U.S.—White V. U. S., D.C.Va., 299 F. 
866, affirmed 46 S.Ct 274, 270 U.S. 
175, 70 L.Ed. 630. 

Statutory recognition of validity 
In the absence of special constitu¬ 
tional limitation prohibiting retro¬ 
active legislation applicable to the 
particular retroactive statute, the 
statute must be upheld, in view of 
another statute recognizing retroac¬ 
tive legislation expressly declared to 
be such. 

Mont—State v. District Court of 
Second Judicial Dist. of Montana in 
and for Silver Bow County, 226 P. 
804, 70 Mont. 322. 

Bond issue 

Statute authorizing counties to is¬ 
sue refunding bonds has been held 
not void because retroactive, particu¬ 
larly where bondhdlders had agreed 
to accept refunding bonds. 

Ark.—Talklngton v. Turnbow, 83 S. 
W.2d 71. 190 Ark. 1138. 


Care of insane or indigent persons 

(1) A statute allowing the state 
to recover against the estate of an 
insane person for sums expended by 
it for support of such person after 
commitment to a humane institution, 
is not Invalid because retroactive 
and applicable to persons thereto¬ 
fore committed. 

Conn.—State v. Romme, 107 A. 619, 
93 Conn. 671. 

(2) Statute providing for recovery 
of cost of care and maintenance of 
persons admitted to designated char¬ 
itable institutions of state as indi¬ 
gent, where such persons cease to be 
indigent, is not unconstitutional, not¬ 
withstanding statute provides for re¬ 
covery for care and maintenance fur¬ 
nished before indigence ceased. 

N.C,—State Hospital at Raleigh v. 

Security Nat. Bank, 178 S.E. 487, 
207 N.C. 697, certiorari denied Se¬ 
curity Nat. Bank v. State of North 
Carolina ex rel. State Hospital for 
Insane at Raleigh, 66 S.Ct. 921, 295 
U.S. 761, 79 L.Ed. 1704. 

Ooustltutlou 

(1) The text rule applies as to a 
state constitution or an amendment 
thereof. 

S.C.—Corpus Juris quoted In Robin¬ 
son V. Askew, 123 S.E. 822, 824, 
129 S.O. 188. 

12 C.J. p 1085 note 46. 

(2) Retroactive operation and ef¬ 
fect of constitutional provisions see 
supra § 40. 

Iiegislatlon affecting aliens is not 
invalid, merely because it is retro¬ 
spective in operation. 

U.S.—^U. S. ex rel. Barile v. Murff, 
D.C.Md., 116 F.Supp. 163. 

16. Fla.—State ex rel. Jacksonville 
Gas Co. V. Lee, 160 So. 226, 112 
Fla. 109. 

17. Ga—^Walker County Fertilizer 
Co. V. Napier, 193 S.E. 770, 184 Ga 
861—Bussey v. Bishop, 160 S.E. 
78, 169 Ga 261, 67 A.L.R. 287. 

Mo.—Bartlett v. Ball, 43 S.W. 783, 
142 Mo. 28. 

Ohio.—State ex rel. Core v. Green, 116 
N.E.2d 167, 160 Ohio St. 176— 
Wheatley v. A. I. Root Co., 69 
N.B.2d 187, 147 Ohio St. 127—State 
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ex rel. Szalay v. Zangerle, 28 N.E.2d 
692, 137 Ohio St. 196—Kurtz v. City 
of Columbus, 28 N,E.2d 587, 137 
Ohio St. 184. 

Coleman v. Coleman, 200 N.E. 197, 
51 Ohio App. 221. 

Tex.—Melllnger v. City of Houston, 
3 S.W. 349, 68 Tex. 37. 

Tyrell & Garth Inv. Co. v. Amer¬ 
ican Title Guaranty Co., Civ.App., 
79 S.W.2d 163, reversed on other 
grounds Daniel v. Tyrell & Garth 
Inv. Co., 93 S.W.2d 372, 127 Tox. 
218—McWhorter v. Oliver, Civ. 
App., 2 S.W.2d 281, error dismissed 
—City of Port Worth v. Morrow, 
Civ.App., 284 S.W. 276—Coffee v. 
Castlcbury, Civ.App., 268 S.W. 889. 
12 C.J. p 1086 note 53. 

18, Ga.—Town of McIntyre v. Scott, 
12 S.E.2d 883, 191 Ga. 473—Bullard 

V. Holman, 193 S.E. 586, 184 Ga 
788. 

Mich.—Stott v. Stott Realty Co., 284 
N.W. 635, 288 Mich. 35. 

Mo.—^Willhlte v. Rathburn, 61 S.W. 
2d 708, 332 Mo. 1208—McManus v. 
Park, 229 S.W. 211, 287 Mo. 109— 
Westerman v. Supreme I^odge K. 
P., 94 S.W. 470, 196 Mo. 670. 739, 
6 L.R.A.,N.S., 1114—State v. Heger, 
93 S.W. 252, 194 Mo. 707. 

N.H.—Bourque v. Adams, 40 A.2d 
682, 93 N.H. 267. 

Ohio.—Hamilton County v. Rosche, 
33 N.E. 408, 60 Ohio St. 103, 40 
Am.S.R. 653, 19 L.R.A. 684. 

Tenn.—Penn-Dixle Cement Corp. v. 
Kizer, 260 S.W.2d 904, 194 Tenn. 
412, appeal dismissed Ponn-Dixie 
Cement Corp. v. Dickinson, 73 S. 
Ct. 212, 344 U.S. 890, 97 L.Ed. 689 
—Louisville & N. R, Co. v. Ham¬ 
mer, 236 S.W.2d 971, 191 Tenn. 700 
—^Hamilton County v. Gerlach, 140 
S.W.2d 1084, 176 Tenn. 288—Wynne 

V. Wynne, 2 Swan 406, 68 Am.D. 
66 . 

Tex.—Gastring v. Sovereign Camp, 

W. O. W., C1V.APP., 278 S.W. 310— 
Blomstrom v. Wells, Civ.App., 239 
S.W. 227, dismissed for want of 
jurisdiction. 

XiOcal Option Baw does not violate 
the constitution in that it is retro¬ 
spective in its effect and operation. 
Mo.—State v. Craft, 246 S.W. 930. 
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principles of justice on which the prohibition against 
retroactive laws is based A ^ This view is in accord 
with the statements in § 414 supra, as to the 
restricted legal sense of the terms ^'retroactive** and 
"retrospective,** as applied to statutes, and as to 
the sense in which such a statute is constitutionally 
objectionable. 


CONSTITUTIONAL LAW § 416 

It follows that, since mere retroactivity is not ob¬ 
jectionable, either under an express provision or, as 
stated § 415 supra, in the absence thereof, the va¬ 
lidity of a retrospective statute is determined by its 
ef¥ect,20 that is, by whether in its retroactive opera¬ 
tion it is subject to some other fundamental objec- 
tion,2’l or violates some constitutional provision,^^ 
as by impairing the obligations of contracts,^3 vio- 


Betroactive constitutioixal amend¬ 
ment does not come within the pro¬ 
hibition of an express constitutional 
provision forbidding- retrospective 
laws, since such prohibition relates 
only to laws and not to constitution¬ 
al provisions. 

Ohio.—^Hockett v. State Liquor Li¬ 
cense Board, 16 Ohio N.P..]Sr.S., 417, 
affirmed 110 N.E. 485, 91 Ohio St. 
176. 

19. Ga.—Bullard v. Holman, 193 S. 
E. 686, 184 Ga. 788—Bank of Nor¬ 
man Park V. Colquitt County, 150 
S.E. 841, 169 Ga. 634. 

‘^Beason of the constitutional pro¬ 
hibition of retrospective legislation 
is, the material and substantial in¬ 
jury, oppression, and Injustice caus¬ 
ed by its practical operation.” 

N.H.—Kent v. Gray, 63 N.H. 676. 

20. Tex.—Kelly v. Republic Build¬ 
ing & Loan Ass’n, Civ.App., 34 S, 
W.2d 924. 

‘‘Legislation . . . having a re¬ 
trospective aspect, must be carefully 
scrutinized, if its constitutionality is 
questioned, because of abuses which 
may result therefrom.” 

R.I.—Prata Undertaking Co. v. State 
Board of Embalming & Funeral Di¬ 
recting, 182 A. 808, 815, 66 R.I. 464, 
104 A.L.R. 389. 

Question of degree 
Whether a statute which by its ex¬ 
press terms is retroactive will be sus¬ 
tained is usually a question of degree. 
N.Y.—Lacidem Realty Corp. v. 
Graves, 43 N.E.2d 440, 288 N.Y. 354, 
motion denied 44 N.E.2d 627, 289 
N.Y. 664, reargument denied 46 N.E. 
2d 176, 289 N.Y. 675—People ex 
rel. Beck v. Graves, 21 N.E.2d 371, 
280 NY. 406. 

Hay man v. Morris, 37 N.Y. S. 2d 
884, settled 38 N.Y.S.2d 782, 179 
Misc. 265. 

21. Colo.—^Vail V. Denver Bldg. & 
Const. Trades Council, 115 P.2d 389, 
108 Colo.-206. 

Fla.—McCord v. Smith, 43 So.2d 704 
—^Anderson v. City of Ocala, 91 
So. 182, 83 Fla. 344—Board of 

Com’rs of Everglades Drainage 
Dist. V. Forbes Pioneer Boat Line, 
86 So. 199, 80 Fla. 252, reversed on 
other grounds Forbes Pioneer Boat 
Line v. Board of Com’rs of Ever¬ 
glades Drainage Dist., 42 S.Ct. 325, 
258 U.S. 338, 66 L.Ed. 647. 

N.Y.—In re Gate’s Estate, 97 N.Y.S. 
2d 171, 276 App.Div. 651, followed 
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in In re Marquez’s Estate, 97 N.Y. 
S.2d 629, affirmed 93 N.E.2d 926, 
301 NY. 656, affirmed In re Gate’s 
Estate, 93 N.E.2d 924, 301 N.Y. 
663. 

Hayman v. Morris, 37 N.Y.S.2d 
884, settled 38 N.Y.S.2d 782, 179 
Misc. 265. 

N.C.—^Piedmont Memorial Hospital v. 
Guilford County, 20 S.E.2d 332, 221 
N.C. 308. 

Ohio.—Lash v. Miller, 1 Ohio Supp. 
357. 

Pa.—In re Waits’ Estate, 7 A.2d 329, 
336 Pa. 151. 

Jenkins v. Unemployment Com¬ 
pensation Bd. of Review, 66 AL.2d 
686, 162 Pa.Super. 49—Borough of 
Weatherly v. Warner, 25 A.2d 831, 
148 Pa.Super. 657—^In re Malick, 8 
A.2d 494, 137 Pa.Super. 139. 

Shirks Motor Exp. Corp. v. Mess- 
ner, Com.Pl., 63 Dauph.Co. 383, af¬ 
firmed 45 Mun.D.R. 97, affirmed 100 
A.2d 913, 375 Pa. 450, appeal dis¬ 
missed 74 S.Ct. 640, 347 U.S. 941, 
98 L.Ed. 1090, rehearing denied 74 
S.Ct. 776, 347 U.S. 970, 98 L.Ed. 
ino —Chester County Mut. Ins. Co. 
V. Messner, Com.Pl., 63 Dauph.Co. 
46. 

R.I.—Prata Undertaking Co. v. State 
Board of Embalming & Funeral Di¬ 
recting, 182 A. 808, 55 R.I. 464, 
104 A.L.R. 389. 

‘‘Retroactive legislation Is not 
void. It is objectionable where an 
attempt is made to attach further 
consequences to events that were 
completed in the past, and by which 
a radical change of such events takes 
place.” 

U.S.—^Phipps V. Bowers, C.C.AN.Y., 
49 P,2d 996, 997, certiorari denied 
62 S.Ct 22, 284 US. 641, 76 L.Ed. 
645. 

Fla.—Corpus Juris cited In Board of 
Com’rs of Everglades Drainage 
Dist. v. Forbes Pioneer Boat Line, 
86 So. 199, 202, 80 Fla. 252, revers¬ 
ed on other grounds Forbes Pioneer 
Boat Line v. Board of Com’rs of 
Everglades Drainage Dist., 42 S. 
Ct. 326, 258 US. 338, 66 L.Ed. 647. 

22. U.S.—^U. S. ex rel. Feuer v. Day, 

C. C.AN.Y., 42 P.2d 127. 

Personal Finance Co. of Brad- 

dock V. U S., D.C.Del., 86 F.Supp. 
779—Bateman v. Ford Motor Co., 

D. C.Mich., 176 F.Supp. 178, affirmed, 
C.A, Fisch V. General Motor Corp., 
169 F.2d 266, certiorari denied 69 
S.Ct 405, 335 U.S. 902, 93 L.Ed. 436 
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and Bateman v. Ford Motor Co., 
69 S.Ct 405, 336 U.S. 902, 93 L.Ed. 
436. 

Ala.—Gayle v. Edwards, 72 So.2d 848, 
261 Ala. 84. 

Colo.—^Vail V. Denver Bldg. & Const. 
Trades Council, 115 P.2d 389, 108 
Colo. 206. 

Ky.—Shanks v. Howes, 283 S.W. 966, 
214 Ky. 613. 

Mo.—Smith v. Dirckx, 223 S.W. 104, 
283 Mo. 188, 11 A.L.R. 610. 

NY.—Application of Bailey, 37 NY.S. 
2d 275, 178 Misc. 1045, reversed on 
other grounds In re Bailey 40 NY. 
S.2d 746, 265 App.Div. 768, affirmed 
60 NB.2d 653, 291 N.Y. 634. 

Pa.—Borough of Weatherly v. War¬ 
ner, 25 A.2d 831, 148 Pa.Super. 557 
—In re Malick, 8 A.2d 494, 137 Pa. 
Super. 139—Towanda Borough v. 
Pell, 69 Pa.Super. 468. 

Township of Spring Garden v. 
Logan, Com.Pl., 52 York Leg.Rec. 
21 . 

12 C.J. p 1085 note 45. 

Legislation for Individual 

(1) A constitutional provision for¬ 
bidding the enactment of a retro¬ 
spective law for any individual or 
corporation does not forbid the en¬ 
actment of a general retrospective 
act applicable to all individuals and 
corporations. 

Mont.—^Mutual Ben. L. Ins. Co. v. 
Winne, 49 P. 446, 20 Mont. 20. 

(2) Nor does such a provision for¬ 
bid retroactive legislation for the 
benefit of a class, 

Mont.—Leuthold v. Brandjord, 47 P.2d 
41, 100 Mont. 96. 

So as to constitutional provision 
S.C.—^Robinson v. Askew, 123 S.E. 
822, 129 S.C. 188. 

23. U.S.—U. S. V. Mitchell. D.C.Mo., 

86 F.Supp. 463. 

Ark.—Talkington v. Turnbow, 83 S. 

W.2d 71, 190 Ark. 1138. 

Cal.—McCann v. Jordan, 24 P.2d 457, 
218 Cal. 677—San Bernardino Coun¬ 
ty V. State Industrial Accident 
Commission, 20 P,2d 673, 217 Cal. 
618—Montecito County Water Dist 
V. Doulton, 224 P. 747, 193 Cal. 398. 

Kenney v. Wolff, 227 P.2d 285, 
102 Cal.App.2d 132—^Rosenblatt v. 
California State Bd. of Pharmacy, 
Dept of Professional and Voca¬ 
tional Standards, 168 P.2d 199, 69 
Cal.App.2d 69—^American States 
Water Service Co. of California 
V. Johnson, 88 P.2d 770, 31 Cal. 
App.2d 606. 
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lating due process, partaking of 

Colo.—^Vall V. Denver Bldgr. & Const. 
Trades Council, 115 P.2d 389, 108 
Colo. 206. 

Conn.—Preveslin v. Derby & Ansonia 
Developing Co., 151 A. 518, 112 
Conn. 129, 70 A.L.R. 1426. 

Ga.—Stewart v. Davis, 79 S.E.2d 535, 
210 Ga. 278—Dooley v. Savannah 
Bank & Trust Co., 34 S.E.2d 522, 
199 Ga. 353. 

Idaho.—Corpus Juris Secundum cited 
in Penrose v. Commercial Travel¬ 
ers Insurance Co., 275 P.2d 969, 977, 
75 Idaho 524. 

Ill.—People V. Chicago, B. & Q. R. 
Co., 164 N.E. 468, 323 Ill. 636—Ar¬ 
nold & Murdock Co. v. Industrial 
Commission, 145 N.E. 342, 314 Ill. 
251, 40 A.L.R. 1470. 

Ky.—Shanks v. Howes, 283 S.W. 966, 
214 Ky. 613. 

La.—Long v. N’ortheast Soil Conser¬ 
vation Dist. of La., 77 So.2d 408, 
226 La. 824—^Haas v. Haas, 162 So. 
6, 182 La. 337. 

Rossville Commercial Alcohol 
Corporation v. Dennis Sheen Trans¬ 
fer Co., 138 So. 183, 18 La.App. 725. 

Md.—Bannister v. Bannister, 29 A. 
2d 287, 181 Md. 177—Bartlett v. 
Ligon, 109 A. 473, 135 Md. 620. 

Mont.—Bullard v. Smith, 72 P. 761, 
28 Mont. 387. 

Neb.—Ritter v. Drainage Dist. No. 1 
of Otoe and Johnson Counties, 291 
N.W. 718, 137 Neb. 866, 

N.J.—^Richardson v. Scignlinsky, 164 
A. 641, 9 N.J.Misc. 370. 

N.T.—Carder Realty Corp. v. State, 
23 N.Y.S.2d 395, 260 App.Dlv. 459, 
affirmed 36 N.E,2d 194, 285 N.T. 
803, motion denied 35 N.E.2d 941, 
286 N.T. 604—^Weller v. Dry Dock 
Sav. Inst., 17 N.T.S.2d 192, 258 App. 
Div. 681, affirmed 29 N.E,2d 938, 
284 N.T. 630. 

Application of Bailey, 37 N.T.S.2d 
275, 178 Misc. 1045, reversed on oth¬ 
er grounds In re Bailey, 40 N.T.S.2d 
746, 265 App.Div. 768, affirmed 60 
N.E.2d 653, 291 N.T. 634. 

NC.—Piedmont Memorial Hospital v. 
Guilford County, 20 S.E.2d 332, 221 
N.C. 308—Bank of Pinehurst v. 
Derby, 12 S.E,2d 260, 218 NC. 663 
—Bateman v. Sterrett, 159 S.E. 14, 
201 NC. 69—Stanback v. Citizens 
Nat. Bank of Raleigh, 148 S.E. 313, 
197 NC. 292. 

Ohio.—^Wheately v. A, I. Root Co., 69 
NE.2d 187, 147 Ohio St. 127. 

Or.—^Ex parte Boalt, 260 P. 1004, 123 
Or. 1. 

Pa.—Shonk v. Brown, 61 Pa. 320. 

Jenkins v. Unemployment Com¬ 
pensation Bd. of Review, 56 A.2d 
686, 162 Pa.Super. 49—Borough of 
Weatherly v. Warner, 25 A.2d 831, 
148 Pa,Super. 557—In re Malick, 
8 A.2d 494, 137 Pa.Super. 139— 
Towanda Borough v. Fell, 69 Pa. 
Super. 468—^Lewis v. Wyalusing 


the nature of an ' cx post facto lat 

LighL, Heat «& Power Co., 62 Pa. 
Super. 282. 

In re Clearfield County Control¬ 
ler’s Report, 16 Pa.Dist. & Co. 685 
—‘In re Derbyshire’s Estate, 16 
Pa.Dist. & Co. 200, affirmed 159 
A. 439, 306 Pa. 278. 

Moser v. Mening, 32 Pa.Dist. & 
Co. 93, 26 North.Co. 195. 

In re Cassady’s Estate, 28 Pa. 
Dist. 37. 

Shirks Motor Exp. Corp. v. Mess- 
ner, Com.Pl., 63 Dauph.Co. 383, af¬ 
firmed 46 Mun.L.R. 97, affirmed 100 
A.2d 913, 375 Pa, 450, appeal dis¬ 
missed 74 S.Ct. 640, 347 U.S. 941, 
98 L.Ed. 1090, rehearing denied 74 
S.Ct. 776, 347 U.S. 970, 98 L.Ed. 1110 
—Chester County Mut. Ins. Co. v. 
Messner, Com.Pl., 63 Dauph.Co. 46 
—Township of Spring Garden v. 
Logan, Com.Pl., 52 York Leg.Rec. 
21 . 

R. I.—Gorham v. Robinson, 186 A. 
832. 

S. C.—Muldrow v. Caldwell, 175 S,E. 
501, 173 S.C. 243. 

Tenn.—Penn-Dixie Cement Corp. v, 
Kizer, 250 S.W.2d 904, 194 Tenn. 
412, appeal dismissed Penn-Dixie 
Cement Corp. v. Dickinson, 73 S.Ct. 
212, 344 U.S. 890, 97 L.Ed. 689— 
Hamilton County v. Gerlach, 140 
S.W.2cl 1084, 170 Tenn. 288. 

Townsend v. Townsend, Peck 1, 
15, 14 Am.D. 722. 

Tex.—State v. Smith, Civ.App., 47 S. 
W,2d 642. 

Va.—^Eaton v. Davis, 10 S.E.2d 893, 
176 Va. 830—^Allen v. Mottley 
Const Co., 170 S.E. 412, 160 Va. 
876—Commonwealth v. United Cig¬ 
arette Mach. Co., 92 S.E. 901, 120 
Va. 835. 

W.Va.—State ex rel. Conley v. Penny- 
backer, 48 S.E.2d 9, 191 W.Va. 442. 
Wyo.—State v. Snyder, 225 P. 1102, 
31 Wyo. 333. 

12 C.J. p 1086 note 46. 

Obligations of contracts generally 
see supra §§ 274-413. 

police power 

(1) A law enacted In furtherance 
of police powers and not Impairing 
obligations of contract may operate 
retrospectively. 

Or.—Ex parte Boalt, 260 P. 1004, 123 
Or. 1. 

(2) Police power generally see su¬ 
pra §§ 174-198. 

So as to coustltatioiLal provisions 
La.—Fontenot v. Young, 64 So. 408, 
128 La. 20. 

Myers v. Mitchell, 20 La,Ann. 533. 
S.C.—Corpus Juris q.uoted In Robin¬ 
son V. Askew, 123 S.E. 822, 824, 129 
S.C. 188. 

12 C.J. p 687 note 37 [b]. 

24. U.S.—^Diebold, Inc. v. Record 
Files, Inc., D.C.Ohio, 114 F.Supp. 
375. 


r,25 or, as appears in § 417 infra, by 

Ala.—Land v. Cooper, 34 So.2d 313, 
250 Ala. 271. 

Idaho.—Corpus Juris Secundum cited 
in Penrose v. Commercial Travelers 
Insurance Co., 275 P.2d 969, 977, 75 
Idaho 624. 

Iowa.—Martin v. Oskaloosa, 99 NW. 
657, reheard 102 NW. 629, 126 
Iowa 680. 

NY.—Application of Bailey, 37 NT.S. 
2d 275, 178 Misc. 1046, reversed on 
other grounds In re Bailey, 40 N. 
Y.S.2d 746, 2G5 App.Div. 758, af¬ 
firmed 60 NE.2d G53, 291 NY. 534. 

Pa.—In re Wait’s Estate, 7 A.2d 329, 
336 Pa, 161. 

Jenkins v. Unemployment Com¬ 
pensation Bd. of Review, 56 A.2d 
686, 162 Pa.Super. 49. 

Due process generally see §§ 567-707 
infra. 

25. U.S.—U. S. V. Mitchell, D.C.Mo., 
86 F.Supp. 463. 

Cal.—San Bernardino County v. State 
Industrial Accident Commission, 
20 P.2d 673, 217 Cal. 618. 

Ky.—Shanks v. Howes, 283 S.W*. 966, 
214 Ky. 613. 

La.—Long v. Northeast Soil Conser¬ 
vation Dist of La., 77 So.2d 408, 226 
La. 824. 

Md.—^Bannister v. Bannister, 20 A.2d 
287, 181 Md. 177—Diamond Match 
Co. V. State Tax Commission, 200 
A. 365—Bartlett v. Ligon, 109 A. 
473, 136 Md. 620. 

Neb.—City of Fremont v. Dodge 
County, 266 N.W. 771, 130 Neb. 
866 . 

N.J.—Murphy v. Skolly, 135 A. 351, 
100 NJ.Ea. 10.3, affirmed 138 A. 
882, 101 NJ.Eq. 703—Richardson 
V. Scignlinsky, 154 A. 541, 0 NJ. 
Misc. 370. 

Or.—^Ex parte Boalt, 260 P. 1004, 123 
Or. 1. 

Pa.—Jenkins v. Unemployment Com¬ 
pensation Bd. of Review, 66 A.2d 
686, 162 Pa. Super. 49—Towanda 

Borough V. Fell, 69 Pa.Super. 468. 

In re Derbyshire’s Estate, 16 Pa. 
Dist. & Co. 200, affirmed 159 A. 
439, 306 Pa. 278. 

Shirks Motor Exp. Corp. v. Mess¬ 
ner, Com.Pl., 63 Dauph.Co. 383, 
affirmed 45 Mun.L.R. 97, affirmed 
100 A.2d 913, 375 Pa. 4.50, appeal 
dismissed 74 S.Ct 640, 347 U.S. 941, 
98 L.Ed. 1090, rehearing denied 74 
S.Ct 776, 347 U.S. 970, 98 L.Ed. 
1110—Chester County Mut Ins. Co. 
V. Messner, Com.Pl., 63 Dauph.Co. 
46. 

Va.—Allen v. Mottley Const Co., 170 
S.E. 412, 160 Va. 875. 

12 C.J. p 1086 note 45—33 C.J. p 288 
note 36. 

Ex post facto laws generally see in¬ 
fra §§ 485-461. 

Police power 

(1) A law enacted in furtherance 

of police powers of state, and not ex 
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disturbing or destroying vested rights. Under an 
express constitutional prohibition against retrospec¬ 
tive laws, the unconstitutionality of such a law may 
be predicated on its violating some substantial 
right,26 even though not strictly a right of prop¬ 
erty.2 7 A legislature may not, by retroactive stat¬ 
ute, impose a liability where none existed before,28 
or enact a law to operate retrospectively which it 
could not have passed in the first instance to operate 
prospectively.29 A constitutional prohibition against 
the passage of any act retrospective in its operation 
has been held to apply only to the enactment of 
legislation and not to decisions by courts.29*6 

In addition to the statutes involved in cases de¬ 
cided under the various principles governing the va¬ 
lidity of retrospective laws, as set forth in this sec¬ 
tion and §§ 417-419 infra, particular statutes have, 
without reference to any specific principle, been 


held valid as against the contention that they, were 
unconstitutionally retrospective. 2 0 

§ 417. — Laws Affecting Rights in Gen¬ 
eral 

The legislature may not constitutionally enact retro¬ 
spective laws disturbing or destroying existing or vested 
rights, or creating new obligations with respect to past 
transactions; but retrospective statutes merely regulat¬ 
ing such rights or affecting contingent rights are not In¬ 
valid. The rights of the state or Its subdivisions, how¬ 
ever, may be Impaired by retrospective laws, and new 
liabilities may be imposed on them by such laws with 
respect to past transactions, unless other constitutional 
provisions would be violated thereby. 

Although it has been broadly stated that the 
retroactive reach of a statute may cover property 
rights that have vested, 20.50 at least where the stat¬ 
ute constitutes an exercise of the police power,20.55 
the general rule, which is almost universally sup¬ 
ported by the authorities, is that retrospective laws 


post facto may operate retrospec¬ 
tively. 

Or.—Ex parte Boalt, 260 P. 1004, 123 
Or. 1. 

(2) Police power generally see su¬ 
pra §§ 174-198. 

So as to constitutional provision 
XJ.S,—iCummings v. Missouri, Mo., 4 
Wall. 277, 18 L.Ed. 356. 

La.—Myers v. Mitchell, 20 La.Ann, 
583. 

26. Mo.—Willhlte v. Rathburn, 61 S. 
W.2d 708, 332 Mo. 1208. 

12 C.J, p 1086 note 65. 

Scope of express prohibition 

'‘It cannot be presumed that in 
adopting a Constitution which con¬ 
tained a declaration 'that no retro¬ 
active law shall be made,’ that it 
was intended to protect thereby only 
such rights as were protected by 
other declarations of the Constitu¬ 
tion which forbade the making of 
ex post facto laws, laws Impairing 
the obligation of contracts, or laws 
which would deprive a citizen of life, 
liberty, property, privileges, or im¬ 
munities, otherwise than by due 
course of the law of the land.” 

Tex.—Mellinger v. City of Houston, 3 
S.W. 349, 352, 68 Tex. 37—Tyrell & 
Garth Inv. Co. v. American Title 
Guaranty Co., Civ.App., 79 S.W.2d 
153, 158, reversed on other grounds 
Daniel v. Tyrell & Garth Inv. Co., 
93 S.W.2d 372, 127 Tex. 213. 

Coffee V. Castlebury, Civ.App., 
258 S.W. 889, 892. 

27. Tex.—Tyrell & Garth Inv. Co. v. 
American Title Guaranty Co-., Civ. 
App., 79 S.W.2d 153, reversed on 
other grounds Daniel v. Tyrell & 
Garth Inv. Co., 93 S.W.2d 372, 127 
Tex. 213—McCutcheon «fe Church v. 
Smith, Civ.App., 194 S.W. 831, mod¬ 
ified on other grounds 242 S.W. 
454, 111 Tex. 654, 


Leading authority 

Tex.—Mellinger v. City of Houston, 

3 S.W. 349, 68 Tex. 37. 

28. Mass.—Mulligan v. Hilton, 24 
N.E.2d 676, 305 Mass. 5, 133 A.L.R. 
37-6—Medford v. Learned, 16 Mass. 
215. 

Pa.—Commonwealth v. Central Nat. 
Bank, 143 A. 105, 293 Pa. 404. 

29. Va.—^Allen v. Mottley Const. Co., 
170 S.B. 412, 160 Va. 875. 

29.5 Mo,—State ex rel. Clark v. 
Shain, 119 S.W.2d 971, 343 Mo. 66. 

30. Statutes held Valid 

(1) Authorizing municipality to re¬ 
assess property. 

Tex.—Booth v. Uvalde Rock Asphalt 
Co., Civ.App., 296 S.W. 345. 

(2) Authorizing pensions to police 
and fire department employees. 

Tex.—Byrd v. City of Dallas, 6 S.W. 

2d 738, 118 Tex. 28. 

(3) Providing for contents of no¬ 
tice to member of beneficial associa¬ 
tion before suspension. 

Tex.—Citizens’ Mut. Aid Ass’n v. 
Williams, Civ.App., 43 S.W.2d 976. 

(4) Providing that if surviving 
spouse dies within time limit for 
election without having elected, 
spouse shall be presumed conclusive¬ 
ly to elect to take under statute of 
descent and distribution. 

Ohio.—^Davis v. Warner, 192 N.E. 270, 
47 Ohio App. 495, error dismissed 
190 N.E. 386, 127 Ohio St. 697. 

(6) Prescribing penalty for aban¬ 
donment after seduction and mar¬ 
riage. 

Tex,—Schneider v. State, 286 S.W. 
323, 105 Tex.Cr. 1. 

(6) Empowering the state to make 
contract for construction of street 
subway under railroad tracks. 
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Idaho.—^Powell v. McKelvey, 53 P.2d 
626, 66 Idaho 291, 

(7) Oifeher statutes. 

U.S.rr-Aniasco, Florentine v. Ahukinl 
Terminals, Ltd., D.C.Hawaii, 91 F. 
Supp. 204. 

Colo.—People ex rel. Cheyenne Soil 
Erosion Dist v. Parker, 192 P.2d 
417, 118 Colo. 13. 

Ga.—Thacker v. Morris, 26 S.E.2d 329, 
196 Ga. 167. 

Mo.—Inter-City Fire Protection Dist. 
of Jackson County v. Gambrell, 231 
S.W.2d 193, 360 Mo. 924. 

N.C.—^Penny v. Salmon, 7 S.E.2d 559, 
217 N.C. 276. 

Ohio.—State ex rel. Bishop v. Board 
• of Education of Ml Grab Village 
School Dist., Brown County, 40 N.E. 
2d 913, 139 Ohio SI 427. 

Tenn.—Hamilton County v. Gerlach, 
140 S.W.2d 1084, 176 Tenn. 288. 

Tex.—Friedman v. American Surety 
Co. of New York, 151 S.W.2d 670, 
137 Tex. 149, conformed to, Civ. 
App., 154 S.W.2d 669. 

Houston Oil Co. of Texas v. Law- 
son, Civ.App., 176 S.W.2d 716, error 
refused. 

Wis.—Goff V. Tauman, 298 N.W. 179, 
237 Wis. 643, 134 A.L.R. 952. 

Besolution of county board of edu¬ 
cation reauiring secretary and treas¬ 
urer of school district to increase 
bond pursuant to statute existing at 
time when their term began was not 
invalid as retroactive law. 

Ga.—Jones v. Ellis, 185 S.E. 610, 182 
Ga. 380. 

30.50 U.S.—^Howell Elec. Motors Co. 
y* U. S., C.A.Mich., 172 P.2d 953. 

30.55 D.C.—Speert' v. Morganthau, 
116 Fjd 301, 73 App.D.C. 70. 

, Kahn r. Wall, Mun.App., 68 A.2d 
862. , 
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are unconstitutional if they disturb or destroy exist- | ing or vested rights,as where they disturb or 


31. U.S.—Sag-astivelza v. Puerto Ri¬ 
co Housing Authority, CA.Puerto 
Rico, 195 F.2d 289—In re Hansen 
Bakeries, C.C.A.N.J., 103 F.2d 665. 

Personal Finance Co. of Braddock 
V. U. S., D.C.Del., 86 F.Supp. 779— 
Seese v. Bethlehem Steel Co., B.C. 
Md., 74 F.Supp. 412, affirmed, C.C. 
Au, 168 F.2d 58—Commander-Lara- 
hee Milling Co. v. Manufacturers & 
Traders Trust Co., D.C.N.T., 61 F. 
Supp, 341—XJ. S. V. Ferry County, 
B.aWash., 24 F.Supp. 399. 

Ark.—Jenkins v, Jenkins, 242 S.W.2d 
124, 219 Ark. 219, 27 A.L.R.2d 861 
—Glllioz V. Kincannon, 214 ‘ S.W. 
2d 212, 213 Ark. 1010—Robinette v. 
Day, 194 S,W.2d 878, 210 Ark. 181 
—Talkington v. Turnbow, 83 S.W. 
2d 71, 190 Ark. 1138. 

Cal.—McCann v. Jordan, 24 P.2d 467, 
218 Cal. 577—San Bernardino Coun¬ 
ty V. State Industrial Accident 
Commission, 20 P.2d 673, 217 Cal. 
618—Monteclto County Water Dist. 
V. Doulton, 224 P. 747, 193 Cal. 398. 

Kenney v. Wolff, 227 P.2d 286, 
102 Cal.App.2d 132—In re 
Thramm’s Estate, 183 P.2d 97, 80 
Cal.App.2d 756—Rosenblatt v. Cal¬ 
ifornia State Bd. of Pharmacy, 
Dept, of Professional and Vocation¬ 
al Standards, 158 P.2d 199, 69 Cal. 
App.2d 69—In re Taitmoyer’s Es¬ 
tate, 141 P.2d 604, 60 Cal.App.2d 
699—^Amerlcan States Water Serv¬ 
ice Co. of California v. Johnson, 88 
P.2d 770, 31 Cal.App.2d 606—Dun¬ 
can V. Tormey, 13 P.2d 765, 125 
iCal.App. 207—City of Los Angeles 
V. Oliver, 283 P. 298, 102 Cal.App, 
299. 

Colo.—^Vail V. Denver Bldg. & Const. 
Trades Council, 116 P.2d 389, 108 
Colo. 206—Denver, etc., R. Co. v. 
Woodward, 4 Colo. 162, 

Conn.—Massa v. Nestri, 3 A.2d 839, 
126 Conn. 144, 120 A.L.R. 939— 
Preveslin v. Derby & Ansonia De¬ 
veloping Co., 151 A. 618, 112 Conn. 
129, 70 A.L.R. 1426. 

D.C.—Speert v. Morgenthau, 116 F. 
2d 301, 73 App.D.C. 70. 

Fla.—McCord v. Smith, 43 So. 2d 704. 

Ga.—Hammack v. McDonald, 113 S. 
E. 83, 153 Ga. 643. 

Ivy V. Ferguson, 62 S.E.2d 191, 82 
Ga.App. 600—Phillips v. J. L, Peed 
Co., 61 S.B.2d 468, 78 Ga.App. 471. 

Hawaii.—Bishop v. Kemp, 35 Hawaii 

1 . 

Idaho.—Penrose v. Commercial Trav¬ 
elers Insurance Co., 276 P.2d 969, 75 
Idaho 624. 

Ill.—Peoples Store of Roseland v. 
McKibbin, 39 N.E.2d 995, 379 Ill. 
148—People ex rel. Eitel v. Lind- 
helmer, 21 N.E.2d 318, 371 Ill. 367, 
124 A.L.R. 1472, appeal dismissed 
People of State of Ill. ex rel. Eitel 
V, Toman, 60 S.Ct. Ill, 308 U.S. 
605, 84 L.Ed. 432, rehearing denied 
60 S.Ct. 137, 308 U.S. 636, 84 L.Ed. 


529—^People ex rel. Sears Roebuck 
& Co. V. Lindheimer, 21 N.E.2d 
318, 371 Ill. 367, 124 A.L.R. 1472, ap¬ 
peal dismissed People of State of 
Ill. ex rel. Sears Roebuck & Co. v. 
Toman, 60 S.Ct. 112, 308 U.S. 606, 
84 L.Ed. 432, rehearing denied 60 
S.Ct. 137, 308 U.S. 636, 84 L.Ed. 629 
—People V. Chicago, B. & Q. R. 
Co., 154 NT.E. 468, 323 Ill. 636—Ar¬ 
nold & Murdock Co. v. Industrial 
Commission, 145 K.E. 342, 314 Ill. 
251, 40 A.L.R. 1470. 

Fourt V. De Lazzer, 108 N.E.2d 
699, 348 IlLApp. 191—Lilly v. Grand 
Trunk Western R. Co., 37 N.E.2d 
888, 312 Ill.App. 73, reversed on 
other grounds 63 S.Ct. 347, 317 U. 
S. 481, 87 L.Ed. 411—Cooney v. F. 
Landon Cartage Co., 32 N.E.2d 403, 
308 Ill.App. 444. 

Iowa.—First Trust Joint Stock Land 
Bank of Chicago v. Smith, 269 N. 
W. 192, 219 Iowa 658, followed in 
First Trust Joint Stock Land Bank 
of Chicago v. Gay, Iowa, 259 NT.W. 
193. 

La.—^Haas v, Haas, 162 So. 6, 182 La. 
337. 

Rossville Commercial Alcohol 
Corporation v. Dennis Sheen Trans¬ 
fer Co.. 138 So. 183, 18 La.App. 726. 
Mich.—Stott V. Stott Realty Co., 284 
N.W. 635, 288 Mich. 35. 

Mo.—State ex rel. Jones v. Nolte, 166 
S.W.2d 632, 350 Mo. 271—McManus 
V. Park, 229 S.W. 211, 287 Mo. 109 
—^Westerman v. Supreme Lodge K. 
P., 94 S.W. 470, 196 Mo. 670, 6 L. 

R. A.,N.S., 1114—Gladney v. Sydnor, 
72 S.W. 554, 172 Mo. 318, 95 Am. 

S. R. 517, 60 L.R.A. 880. 

Mont.—Bullard v. Smith, 72 P. 761, 
28 Mont. 387. 

Neb.—Ritter v. Drainage Dist. No. 1 
of Otoe and Johnson Counties, 291 
N.W. 718, 137 Neb. 866—Wakoly v. 
Douglas County, 191 N.W. 337, 109 
Neb. 396. 

N.J.—City of Newark v. Padula, 97 
A.2d 735, 26 N.J.Super. 251. 

Murphy v. Skelly, 135 A. 351, 100 
N.J.Eq. 193, affirmed 138 A. 882, 
101 N.J.Eq. 703. 

Richardson v. Sclgnlinsky, 154 A. 
641, 9 N.J.Misc. 370. 

N.Y.—<Jorpus Juris SecTmdum quoted 
in Goldstein v. State, 22 N.Y.S.2d 
767, 770, 175 Mlsc. 114—In re Gold¬ 
berg's Estate, 283 N.Y.S. 72, 167 
Misc. 49, affirmed 291 N.Y.S. 999, 
249 App.Div. 761, reversed on other 
grounds 9 N.E.2d 829, 275 N.Y. 186 
—Hurley v. Board of Education of 
City of New York, 276 N.Y.S. 36, 
163 Misc. 726, affirmed 280 N.Y.S. 
966, 244 App.Div. 788, reversed on 
other grounds 200 N.E. 818, 270 N. 
Y. 275, reargument denied 3 N.E. 
2d 213, 271 N.Y. 618. 

Cameron Estates, Inc. v. Deer- 
ing, 115 N.Y.S.2d 687, modified on 
other grounds 121 N.Y.S.2d 66, 281 
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App.Div. 985, reargument denied 
122 N.Y.S.2d 630, 282 App.Div. 696, 
reargument denied 122 N.Y.S. 2d 
914, 282 App.Div. 713, appeal de¬ 
nied 124 N.Y.S.2d 348. 282 App.Div. 
839, motion denied 116 N.E.2d 244. 
306 N.Y. 635, affirmed 123 N.E.2d 
621, 308 N.Y. 24. 

In re Wa<iht's Estate, 32 N.Y.S. 
2d 871—Weinberg v. Schw^artz, 14 
N.Y.S.2d 554. 

N.C.—Spencer v. McDowell Motor 
Co., 72 S.E.2d 698, 236 N.C. 239— 
Bank of rinehurst v. Derby, 12 S. 
E.2d 260, 218 N.C. 653—Bateman v. 
Sterrett, 159 S.B. 14, 201 N.C. 59 
—Stanback v. Citizens' Nat. Bank 
of Raleigh, 148 S.E. 313, 197 N.C. 
292. 

N.D.—State v. Brace, 36 N.W.2d 330, 
76 N.D. 314. 

Ohio.—^Weil v. Taxicabs of Cincin¬ 
nati, 39 N.E.2d 148, 139 Ohio St. 
198—Hatch v. Tipton, 2 N.E,2d 875, 
131 Ohio St. 364. 

Lash V. Miller, 1 Ohio Supp. 357. 
Pa.—Jenkins v. Unemployment Com¬ 
pensation Bd. of Review, 56 A.2d 
686, 162 Pa.Super. 49. 

Moser v. Merring, Com.Pl., 32 Pa. 
Dist & Co. 93, 26 North.Co. 196. 

Shirks Motor Exp. Corp. v. Mess- 
ner, Com.Pl., 63 Dauph.Co. 383, af¬ 
firmed 45 Mun.L.R. 97, affirmed 
100 A.2d 913, 375 Pa, 450, appeal 
dismissed 74 S.Ct 640, 347 U.S. 
941, 98 L.Ed. 1090, rehearing de¬ 
nied 74 S.Ct 776, 347 U.S. 970, 98 
L.Ed. 1110—Chester County Mut. 
Ins. Co. V. Messner, Com.Pl., 63 
Dauph.Co. 46. 

S.C.—First Presbyterian Church of’ 
York V. York Depository, 27 S.E. 
2d 673, 203 S.C. 410—Muldrow v. 
Caldwell, 175 S.E. 601, 173 S.C. 
243. 

Tenn.—Penn-Dixie Cement Corp. v. 
Klzer, 250 S.W.2d 904, 194 Tenn. 
412, appeal dismissed, Penn-Dixie 
Cement Corp. v. Dickinson, 73 S.Ct. 
212, 344 U.S. 890, 97 L.Ed. 680— 
McKee v. Board of Elections, 116 
S.W.2d 1033, 173 Tenn. 276, rehear¬ 
ing denied 117 S.W.2d 755, 173 
Tenn. 276—Baker v. Rose, 56 S. 
W.2d 782, 166 Tenn. 543. 

Tex.—Covington v. Covington, Civ. 
App., 271 S,W.2d 849—Duifey v. 
Cross, Civ.App., 176 S.W.2d 637, er¬ 
ror refused—Kelly v. Republic 
Building & Loan Ass'n, Clv.App., 
34 S.W.2d 924—Brown v. Grant 
Civ.App., 2 S.W.2d 285. 

Va.—Eaton v. Davis, 10 S.E,2d 893, 
176 Va. 330—Allen v. Mottley 
Const Co., 170 S.E. 412, 160 Va. 
876. 

Wash.—GilHs v. King County> 265 
P.2d 646, 42 Wash.2d 373. 

W.Va.—State ex rel. Conley v. Penny- 
backer, 48 S.E.2d 9, 191 W.Va. 442. 
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destroy existing or vested rights embodied in | judgments or judicial decisions,^2 or create new 


Wyo.—State v. Snyder, 226 P. 1102, 
31 Wyo. 333. 

12 C.J. p 1086 note 57—28 C.J. p 
24 note 31. 

Vested rights generally see 5§ 215- 
273 supra. 

Priority of lieu 

(1) A retroactive statute Interfer¬ 
ing with the priority of a lien is in¬ 
valid. 

Iowa.—^First Trust Joint Stock Land 
Bank of Chicago v. Smith, 259 N. 
W. 192, 219 Iowa 658, followed in 
First Trust Joint Stock Land Bank 
of Chicago v. Gay, Iowa, 259 N. 
W. 193. 

(2) But the Bankruptcy Act, clas¬ 
sifying claims on certain unsecured 
surety bonds as preferred claims 
payable out of a railroad’s assets as 
operating expenses, is not unconsti¬ 
tutionally retroactive as to the hold¬ 
ers of the railroad’s bonds secured 
by a trust deed since, in the first 
place, the mortgage was subordinate 
to claims for current expenses and, 
secondly, the mortgagees’ rights 
were subject to legislative control 
of the rights of a bankrupt’s credi¬ 
tors. 

U.S.—In re Chicago. R. I. & P. By. 
Cp., C.C.A.I1L, 90 F.2d 312, 113 A. 
L.R. 487, certiorari denied Bankers 
Trust Co. v. Wise, 58 S.Ct. 37, 302 
U.S. 717, 82 L.Ed. 554. 

Particular rights held protected 

(1) Right of review. 

Tenn.—McKee v. Board of Elections, 
116 S.W.2d 1033, 173 Tenn. 276, 
rehearing denied 117 S.W.2d 755, 
173 Tenn. 276. 

(2) Right In legal principles ap¬ 
plicable to prior transaction. 

Ark.—Jenkins v. Jenkins, 242 S.W. 
2d 124, 219 Ark. 219, 27 A.L.R. 
2d 861. 

Mass.—City of Boston v. Curley, 177 
N.E. 557, 276 Mass. 549. 

Pa.—In re Pew’s Estate, 67 A.2d 
129, 362 Pa. 468—In re Crawford’s 
Estate, 67 A.2d 124, 362 Pa. 458. 

Tradesmens Nat. Bank & Trust 
Co. v. Floyd, 39 A.2d 728, 156 Pa, 
Super. 141. 

(3) Right of action against par¬ 
ticular party as debtor. 

Tenn.—Brown Heirs v. Cannon Coun¬ 
ty, 56 S.W.2d 735, 166 Tenn. 564 
—Baker v. Rose, 56 S.W.2d 732, 
165 Tenn. 643. 

(4) Guest’s common-law right of 
action for automobile driver’s negli¬ 
gence after adoption of constitution¬ 
al provision declaring such right to 
be a property right. 

Conn.—Siller v. Siller, 151 A. 624, 
112 Conn. 146. 

(6) Dependents* accrued right of 
compensation under Workmen's Com¬ 
pensation Act. 


Iowa.—Double v. lowa-Nebraska Coal 
Co., 201 N.W. 97, 198 Iowa 1351. 

(6) Right of a building and loan 
association’s shareholder to with¬ 
draw his investment, which right 
had become vested by the filing of 
due notice under by-law. 

Tex.—^Kelly v. Republic Building & 
Loan Ass’n, Civ.App., 34 S.W.2d 
924. 

(7) Curtesy may not be extended 
at the expense of other vested rights. 
Ohio.—Cameron v. Goebel, 2D Ohio 

Cir.Ct. 268, 11 Ohio Cir.Dec. 118. 

(8) A statute depriving a husband 
of the power of alienating an exist¬ 
ing homestead is void. 

Mo.—Gladney v. Sydnor, 72 S.W. 554, 
172 Mo. 318. 96 Am.S.R. 517, 60 
L.R.A. 880. 

(9) A statute making it unlawful 
for any person to divert the natural 
fiow of surface water or to permit 
a diversion thereof caused by him to 
continue, in so far as it sought to 
compel one who had theretofore con¬ 
structed a levee, in which he had a 
vested property to remove it, was un¬ 
constitutionally retroactive. 

Tex,—Gaertner v. Stolle, Civ.App., 
238 S.W. 252, error refused—^Dic¬ 
tum North Texas Compress & 
Warehouse Co. v. Howard, Civ.App., 
267 S.W. 1026. 

(10) Rights under will vested im¬ 
mediately upon death of testatrix 
and such rights could not be affected 
by a statute which was passed some 
two years later. 

Cal.—In re Thramm’s Estate, 183 P. 
2d 97, 80 Cal.App.2d 756. 

(11) A gift of an equitable life es¬ 
tate in income is a grant of a vested 
property interest which the legisla¬ 
ture may not thereafter extinguish. 
Pa.—^In re Warden’s Trust, 115 A. 

2d 169, 382 Pa. 311. 

(12) Prescriptive right to land by 
adverse user. 

Wis.—Christenson v. Wikan, 35 N. 
W.2d 329, 254 Wis. 141. 

(13) Other rights see 12 C.J. p 1086 
note 57. 

Vested right of tTnited States 
A statute of Alaska cannot operate 
restrospectlvely so as to divest the 
United States of a vested right. 
Alaska.—^United States v. Pish, 5 
Alaska 31. 

Express prohibitioxL construed 

A constitutional provision that “no 
restrospective law, or law impairing 
the obligation of contracts, shall be 
made’’ means “that retrospective 
laws may be made where they do not 
impair the obligation of contracts, or 
divest or impair vested rights.” 
Tenn.—^Wynne v. Wynne, 2 Swan 
405, 409, 58 Am.D. 66. 
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Explanatory statute 

A subsequent legislative enactment 
explanatory of a previous law cannot 
retroact so as to affect the rights of 
parties under such previous law. 
Pa.—Gordon v. Ingraham, 1 Grant 
152. 

Change in zouiug laws 

(1) It is a defense to a charge 
of violating building zone resolution 
that the use to which the premises 
were put prior to enactment of the 
resolution and the present use are 
identical. 

N.T.—People on Complaint of Kelly 
V. Sheil, 26 N.T.S,2d 188. 

(2) If after a purchase or leasing 
of lands a permit is obtained to use 
lands for a use then permissible un¬ 
der the zoning ordinance and either 
substantial construction is made 
thereon or substantial liabilities are 
incurred relating directly thereto, or 
both, before the permit is cancelled 
or revoked, then the right to such 
use has become established and vests 
as a permissive non-conforming use 
which cannot be affected by a sub¬ 
sequent change. 

Neb.—City of Omaha v. Glissmann, 
39 N.W.2d 828, 151 Neb. 895, appeal 
dismissed 70 S.Ct. 1002, 339 U.S. 
960, 94 L.Ed. 1370, rehearing de¬ 
nied 71 S.Ct. 15, 340 U.S. 847, 95 
L.Ed. 621—Cassel Realty Co. v. 
City of Omaha, 14 N.W.2d 600, 144 
Neb. 753—Baker v. Somerville, 293 
N.W. 326, 138 Neb. 466. 

So as to ordimauce 

Ga.—^Williams Bros. Lumber Co. v. 
Anderson, 78 S.E.2d 612, 210 Ga. 
198. 

Mich.—^Hitchman v. Oakland Tp., 45 
N.W.2d 306, 329 Mich. 331. 

Neb.—City of Omaha v. Glissmann, 
39 N.W.2d 828, 151 Neb. 895, appeal 
dismissed 70 S.Ct. 1002, 339 U.S. 
960, 94 L.Ed. 1370 rehearing de¬ 
nied 71 S.Ct. 15, 340 US. 847, 95 
L.Ed. 621—Baker v. Somerville, 

293 N.W. 326, 138 Neh. 466. 

Tex.—Brown V. Grant, Civ.App., 2 

S.W.2d 285. 

So as to corporate hy-laws and reg¬ 
ulations 

Ohio.—Randolph v. First Baptist 
Church of Lockland, Com.Pl., 120 
N.E.2d 485. 

3a. Mass.—Ziccardi’s Case, 192 N.E. 
29, 287 Mass. 588, certiorari denied 
Ziccardi v. Travelers Ins. Co., 55 
S.Ct. 516, 294 U.S. 716, 79 L.Ed* 
1249, rehearing denied 55 S.Ct. 550, 

294 U.S, 733, 79 L.Ed. 1262. 

Neb.—^Mooney v. Drainage I>ist. No. 

1 of Richardson County, 278 N.W. 
368, 134 Neb. 192, certiorari denied 
Drainage Dist. No. 1 of Richardson 
County, Neb. v. Mooney, 69 S.Ct. 

, 84, 305 U.S. 622, 83 DEd. 398. 
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obligations with respect to past transactions,33 as making such right retroactive, or by arbitrarily 
by creating a substantive right33-5 or a fundamental recreating a right or liability already extinguished 
cause of action where none existed before33-io and by operation of law.33 i6 A common-law cause of 


N.Y.—Corp.us Juris Secxurdum quoted 
In Goldstein v. State, 22 N.T.S.2d 
767, 770, 175 Misc. 114. 

N.C.—Piedmont Memorial Hospital v. 
Guilford County, 20 S.E.2d 332, 221 
NT.C. 308. 

Or.—State ex rel. Weingart v. Kies- 
senbeck, 114 P.2d 147, 167 Or. 26. 
Tex.—Glenn v. Jones, Civ.App., 73 S. 
W.2d 1072. 

Encroachment on Judiciary see su¬ 
pra § 128. 

Impairing obligations of contract 
see infra § 408. 

Interference with Judgments as: 
Disturbing vested rights see supra 
§ 271. 

Violation of due process see infra 
5 625. 

Poreclasure Judgment 

The amendment to general statute 
regarding deficiency Judgments in 
mortgage foreclosure action would 
not be valid in so far as the amend¬ 
ment purports to apply to mortgages, 
foreclosure of which had, prior to 
effective date of the amendment, pro¬ 
ceeded to judgment of foreclosure and 
sale finally determining the rights 
of the plaintiff to a deficiency. 

N.Y.—Ehrenberg v. Green, 19 N.Y.S. 
2d 470. 

33. Colo.—Vail V. Denver Bldg. & 
Const. Trades Council, 116 P.2d 389, 
108 Colo. 206. 

Fla.—McCord v. Smith, 43 So.2d 704. 
Mass.—Bernhardt v. Atlantic Finance 
Corp., 40 N.B.2d 713, 311 Mass. 
183—Mulligan v. Hilton, 24 N.E. 
2d 676, 306 Mass. 6, 133 A.L.R. 
376. 

N.Y.—Carder Realty Corporation v. 
State, 23 N.Y.S.2d 396, 260 App. 
Div. 459, affirmed 35 N.E.2d 194. 
285 N.Y. 803. motion denied 35 N. 
B.2d 941 286 N.Y. 604—In re Pub¬ 
lic Welfare Department, 280 N.Y.S. 
489, 246 App.Div. 1, appeal dis¬ 
missed Kane v. Need, 198 N.E. 
613, 269 N.Y; 13. 

N.C.—Bank of Pinehurst ▼. Derby, 
12 S.B.2d 260, 218 N.C, 653. 
Ohio.—^Weil v. Taxicabs of Cincin¬ 
nati,-39 N.m2d 148, 1'39 Ohio St. 
198—SaiCord v. Metropolitan Life 
Ins. Co., 164 N.E. 361, 119 Ohio 
St. 332. 

' General Industries Co. v. Jones, 
100 N.E.2d 703, 82 Ohio App. 43. 
Okl.-;-Casner v, Meriwether, 4 P.2d 
29, 152 Okl., 266—Casner v. Meri¬ 
wether, 4 P.2d 28, 152 Okl. 255— 
Casner v. Meriwether, 4 P.2d 19, 
152 Okl. 246. 

Pa.—;i:n re Winiamson’s Estate, 82 
A.2d'49, 368 Pa. 343. 

Tenn.—jborinis Juris cited lu Spring 
Hill Cemetery, Inc. v, Lindsey, 37 
‘S.:W.2d,lll,tll3, 162 Tenn. 420. 


Tex.—Heights Hospital v. Patterson, 
Civ.App., 269 S.W.2d 810. 

12 C.J. p 1087 note 68. 

“Presumptive^' invalidity 

Laws that attempt retroactively to 
create a liability in relation to a 
transaction as to which no liability 
previously had attached, although 
not necessarily unconstitutional, are 
generally so arbitral^, harsh and op¬ 
pressive' as to be regarded as pre¬ 
sumptively invalid. 

N.Y.—Application of Bailey, 87 N. 
Y.S.2d 276, 178 Misc. 1046, reversed 
on other grounds In re Bailey, 40 
N.Y.S.2d 746, 266 App.Dfv. 768, af¬ 
firmed 60 N.E.2d 663, 291 N.Y. 634. 
Attorney's fees 

(1) An act providing for allow¬ 
ance of attorney's fees in certain 
suits to recover for damaged freight, 
as applying to damage claims aris¬ 
ing prior to the act becoming effec¬ 
tive, is unconstitutional. 

Tex.—Freeman v. W. B. Walker & 
Sons, Com.App., 212 S.W. 637. 

(2) Allowing recovery of $5000 at¬ 
torney’s fees for services rendered in 
action on insurance agent’s claim for 
services rendered before amendment 
of statute authorizing recovery of 
attorney's fees by repealing provi¬ 
sion limiting such recovery to $20 
and permitting recovery of a reason¬ 
able fee would Involve retrospective 
operation of amendment in violation 
of Constitution. 

Tex,—Government Personnel Mut. 
Life Ins. Co. v. Wear, 251 S.W.2d 
625, 151 Tex. 454. 

Mhxrlage oud divorce 

(1) Legislature may not Impose on 
marriage status legal obligations 
which had no previous moral sanc¬ 
tion, so as to affect marriage entered 
into prior to such enactments. 

N.Y.—In re Public Welfare Depart¬ 
ment, 280 N.Y.S. 489, 246 App.Div. 
1, appeal dismissed Kane v. Need, 
198 N.E. 613, 269 N.Y. 13. 

(2) A statute authorizing a divorce 
for acts committed before its passage 
has been held unconstitutional. 

N.H.—Greenlaw v. Greenlaw, 12 N. 

H. 200—Clark v. Clark, 10 N.H. 
380, 34 Am.D. 165. 

N.C.—^Dickinson v. Dickinson, 7 N.C. 
327, 9 Am.D. 608. 

(3) Other authorities, however, 
have held such a statute constitu¬ 
tional. 

Md.—Elliot V. Elliot, 38 Md. 357. 

12 C.J. p 1093 note 27. 

(4) A legislative grant of divorce 
for past acts has been held valid. 
Conn.—Starr v. Pease, 8 Conn. 641. 
Right of action for death 

A statute which creates a right 
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of action for death by wrongful act 
where the injury occurred before its 
passage and the death thereafter is 
retroactive and invalid. 

Tex.—Slate v. City of Ft. Worth, 
Civ.App., 193 S.W. 1143. 

Workmen’s compensation 

(1) Statute providing that, on re¬ 
marriage, compensation payable to 
widow passes to minor children, if 
construed as operating retrospective¬ 
ly, would be unconstitutional. 

Tenn,—Duff v. Black Diamond Col¬ 
lieries, 33 S.W.2d 63, 161 Tenn. 
486. 

(2) A statute giving an employee 
a right of subrogation against in¬ 
surer, whore a recovery had been 
had against the employer before the 
latter's Insolvency, is unconstitution¬ 
al. 

Ohio.—Garrett v. Travelers Ins. Co., 
11 Ohio N.P.,N.S., 221. 

(3) An interpretation giving the 
1947 Amendment to Workmen’s Com¬ 
pensation Law providing compensa¬ 
tion for occupational diseases retro¬ 
active effect would be unconstitution¬ 
al as violating constitution prohibit¬ 
ing enactment of retrospective law 
or a law impairing obligation of con¬ 
tract. 

Tenn.—McClung v. National Carbon 
Co., 228 S.W.2d 488, 190 Tenn. 202. 

]Legulizixig Invalid contract* 

(1) An act which legalizes pre¬ 
vious Illegal contracts with coopera¬ 
tive wheat association is retrospec¬ 
tive, and since it affects rights is 
prohibited by constitution. 

Colo.—^Atkinson v. Colorado Wheat 
Growers’ Ass'n, 238 P. 1117, 77 
Colo. 569. 

(2) A statute attempting to cure 
an Invalid contract entered into by 
the state for highway Improvements, 
so as to bind the contractor and the 
surety, is unconstitutional, since it 
creates a new obligation. 

Ohio.—State v. Kuhner, 140 N.E. 344, 
107 Ohio St. 406. 

(3) Curative laws generally see 
infra S5 421-434. 

33.5 Tex.—Heights Hospital v. Pat¬ 
terson, Civ.App., 269 S.W.2d 810. 

33.10 La.—Fouchaux r. Board of 
Com'rs of Port of New Orleans, 
App., 66 So.2d 430. 

Ohio.—^Well V. Taxicabs of Cincin¬ 
nati, 39 N.E.2d 148, 139 Ohio St. 
198. 

33.16 Ala.—^Land v. Cooper, 34 So. 

2d 313, 260 Ala. 271. 

Retroactive statute Imposing liabil¬ 
ity where none existed before see 
supra S 416. 
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action is a vested right within the rule against 
retrospective operation of statutes;33 -20 and even 
procedural changes which, as appears in § 418, the 
legislature has power to effect retroactively, can¬ 
not be carried to the point of destroying accrued 
rights.3^ 

In accordance with the foregoing rules, statutes 
have been held invalid which retroactively au¬ 
thorized recovery of a personal judgment for a 
deficiency resulting after a sale of bank stock to 
enforce an assessment,34*5 adopted a new definition 
of navigability,34.10 authorized a change in the 
preferential rights of holders of preferred shares 


in a corporation,34.15 required increased pa 5 rments 
for increased periods of time because of unemploy¬ 
ment occurring prior to the statute,34-20 required 
approval of a planning commission as a condition 
of recording deeds to small pieces of property,34-25 
or made moratorium and mediation laws applicable 
to loans made during a time when they were ex¬ 
pressly not subject to such laws.34.30 

Laws not affecting substantial rights. On the 
other hand, despite their retroactive operation, stat¬ 
utes are upheld which have no adverse effect on 
vested or substantial rights,35 or merely regulate 


33.20 Conn.—-Maissa v. Nastri, 3 A. ' 
2d 839, 125 Conn. 144, 120 A.L..R. 
9'39. 

Ohio.—^Weil t. Taxicabs of Cincin¬ 
nati, 39 N.B.2d 148, 139 Ohio St 
198. 

34. Ark.—G-illioz t. Kincannon, 214 
S.W.2d 212, 213. Ark. 1010. 

N.H.—Rich V. Flanders. 39 N.H. 304. 
N.J.—City of New York v. Padula, 
97 A.2d 735, 26 N.J.Super. 261. ’ 
Smith r. Scott, 76 N.T.S.2d 91, 
190 MisC. 600. 

N.Y.^Air Conditioning" Training 
Corp. V. Toth, 34 N.T.S.2d 477, 178 
Misc. 382—In re Goldberg's Estate, 
283 N.T.S, 72, 167 Misc. 49, affirmed 
291 N.Y.S. 999, 249 App.Div. 761, 
reversed on other grounds 9 N.E. 
2d 829. 275 N.Y. 186. 

Weinberg v. Schwartz, 14 N.Y, 
S.2d 554. 

New element of oanse of aotioxi 

A statute imposing upon a party 
the burden of proving a fact as a 
necessary element in his cause of 
action, not requisite under the law 
as it stood prior to the enactment of 
the statute, does more than merely 
enact a rule of evidence, and is un¬ 
constitutional as retroactive. 

Mo.—Gobdbar v. Scruggs, Vander- 
voort & Barney Dry Goods Co., 242 
S.W. 129, 210 Mo.App. 112—Bieder- 
mann v. Mermod, Jaccard & King 
Jewelry Co., 242 S.W. 126, 210 Mo. 
App. 158. 

34.5 N.C.—Bank of Pinehurst v. 

Derby, 12 S.E.2d 260, 218 N.C. 663. 
34.10 N.D.—State v. Brace, 36 N.W. 

2d 330, 76 N.D. 314. 

34.15 Ohio.—Wheatley v. A I. Root 
Co., 69 N.E.2d 187, 147 Ohio St. 
127. 

34.20 Ohio.—General Industries Co. 
V. Jones, 100 N,B.2d 703, 89 Ohio 
App. 43. 

34.25 Okl.—Walker v. Nix, 165 P. 

2d 378, 196 Okl 365. 

34.30 Wis.—Home Owners* Loan 
Corp. V. Robinson, 286 N.W. 768, 
2'31 Wis. 24& 

35. U.S.—^U. S. ex rel. Peuer v. Day, 
O.C.AN.Y., 42 P.2d 127, 


Cal.—Hogan v. Ingold, 243 P.2d 1, 
38 Cal.2d 802, 32 AL.R.2d 834— 
Stockton Savings & Loan Bank v. 
Massanet, 114 P.2d 592, 18 Cal.2d 
200—McCann v. Jordan, 24 P.2d 
457, 218 Cal. 677—San Bernardino 
County V. State Industrial Acci¬ 
dent Commission, 20 P.2d 673, 217 
Cal. 618. 

Helvey v. Security-First Nat. 
Bank of Los Angeles, 221 P.2d 257, 
99 Cal.App.2d 149—Jordan v. Re¬ 
tirement Board, San Francisco City 
and County Employees Retirement 
System, 96 P.2d 973, 35 Cal.App.2d 
653—Duncan v. Tormey, 13 P.2d 
765, 125 CaLApp. 207—City of Los 
Angeles v. Oliver, 283 P. 298, 102 
Cal.App. 299. 

Colo.—^Vail V. Denver Bldg. & Const. 
Trades Council, 115 P.2d 389, 108 
Colo. 206. 

jria.—McCord v. Smith, 4'3 So.2d 704 
—Board of Com'rs of Everglades 
Drainage Dist. v. Forbes Pioneer 
Boat Line, 86 So. 199, 80 Fla 252, 
reversed on other grounds Forbes 
Pioneer Boat Line v. Board of 
Com*rs of Everglades Drainage 
Dist., 42 S.Ct. 325, 258 U.S. 338, 
66 L.Ed. '647. 

Ga.—Town of McIntyre v. Scott, 12 

5, E.2d 883, 191 Ga. 473—Sweat & 
Gaskins v. Williamson, 195 S.E. 
408, 185 Ga. 495—^Bullard v. Hol¬ 
man, 193 S.E. 586, 184 Ga. 788. 

Maryland Casualty Co. v. Posey, 
199 S.E. 543, 68 Ga.App. 723. 

Ill.—^Arnold Murdock Co. v. Indus¬ 
trial Commission, 145 N.E. 342, 314 
Ill. 251. 40 A.L.R. 1470. 

Ky.—^Walker v. Com., 130 S.W. 2d 27, 
279 Ky. 198. 

La.—Long v. Northeast Soil Con¬ 
servation Dist. of La, 77 So.2d 408, 
226 La. 824—^Haas v. Haas, 162 So. 

6 , 182 La. 3'37. 

Rossville Commercial Alcohol 
Corporation v. Dennis Sheen Trans¬ 
fer Co., 138 So. 183, 18 La.App. 

, 725. 

Mich.—Stott V. Stott Realty Co., 284 
N.W. 635, 288 Mich. 35. 

Mo.—State ex rel. Sweezer v. Green, 
,232 S.W.2d 897, 360 Mo. 1249, 24 
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A.L.R.2d 340—^Dye v. School Dist. 
No. 32 of Pulaski County, 195 S.W. 
2d 874, 355 Mo. 231, appeal trans¬ 
ferred, see 190 S.W.2d 467—State 
ex rel. Jones v. Nolte, 165 S.W. 2 d 
632, '360 Mo. 271. 

Mont.—^Leuthold v. Brandjord, 47 P. 

2d 41, 100 Mont. 96. 

N.J.—Fidelity Union Trust Co. v. 
Price, 93 A2d 321, 11 N.J. 90, 35 
A.L.R.2d 980. 

Richardson v. Scignlinsky, 154 A 
541, 9 N.J.Misc. 370. 

N.M.—Yates v. Hawkins, 126 P.2d 
476, 46 N.M. 249—Pace v. Wight, 
181 P. 430, 25 N.M. 276. 

N.Y.—^Hurley v. Board of Education 
of City of New York, 276 N.Y.'S. 
35, 153 Misc. 726, affirmed 280 N.Y. 
S. 966, 244 App.Div. 788, reversed 
on other grounds 200 N.E. 818, 270 
N.Y. 275, reargument denied 3 N. 
E.2d 213, 271 N.Y. 618. 

N.C.—Piedmont Memorial Hospital v. 
Guilford County, 20 S.E.2d 332, 221 
N.C. 308—Stanback v. Citizens* 
Nat. Bank of Raleigh, 148 S.E. 313, 
197 N.C. 292. 

Ohio.—Lash v. Miller, 1 Ohio Supp. 
357. 

Pa.—Borough of Norwood v. Denny, 
Com.Pl., 28 Del.Co. 446—^Depart¬ 
ment of Public Assistance v. Mul- 
downey, Com.Pl., 9 Sch.Reg. 5, 

R. I.—Gorham v. Robinson, 186 A 
832. 

S. C.—Muldrow v. Caldwell, 175 S.E. 
601, 173 S.C. 243. 

Tex.—Covington v. Covington, Civ. 

App., 271 S.W.2d 849. 

Va.—^Bain v. Boykin, 23 S.E.2d 127, 
180 Va. 259—^Baton v. Davis, 10 
S.E.2d 893, 176 Va. 330—Allen v. 
Mottley Const. Co., 170 S.E. 412, 
160 Va 876—Commonwealth v. 
United Cigarette Mach. Co., 92 S. 
E. 901, 120 Va. 835—Turner v. 
Turner, 4 Call 234, 8 Va. 234. 

28 C.J. p 24 note 36. 

“Retrospective laws are supported 
. , . where they impair no con¬ 

tract or disturb no vested right but 
only vary remedies, .cure defects in 
proceedings otherwise fair, ..which do 
not vary existing obligations. C 04 - 
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rights^® or change their particularly where 

such legislation is in the proper exercise of police 


power, 38 or which concern the public interest or 


trary to their situation when enter¬ 
ed into and when prosecuted.” 

Pa.—Shonk v. Brown, 61 Pa. 320, 327. 
Ahroffatingr interest for conversion 
A statute retroactively denyingr in¬ 
terest for conversion over and above 
the value of the property converted 
is not unconstitutional. 

U.S.-—Standard Oil Co. of California 

V. U. S., C,C.A.'Cal., 107 F.2d 402, 
certiorari denied 60 S.Gt. 469, 309 

U.S. 654, 84 L.Ed. 1003, rehearing 
denied 60 S.Ct. 708, 309 U.S. 697, 
84 L.Ed. 1036, certiorari denied 60 
S.Ct. 716, 309 U.S. 673, 84 L.Ed. 
1019. 

He<itLlringf ofdoer’s bond 

Act requiring officer to give bond 
within sixty days after his term be¬ 
gins was held not unconstitutional 
as retroactive law divesting vested 
right, 

Utah.—State ex rel. Stain v. Chris¬ 
tensen, 36 P.2d 775, 84 Utah 186. 
Authorizing refunding bonds 

A statute authorizing counties to 
issue refunding bonds was not void 
because retroactive, since no vested 
rights were impaired, and the bond¬ 
holders agreed to accept the refund¬ 
ing bonds. 

Ark.—Talklngton v. Turnbow, 83 S. 

W. 2d 71, 190 Ark. 1138. 

Slight of convicted alien 
Pact that, at time alien was con¬ 
victed of two moral turpitude of¬ 
fenses, statutes relating to deporta¬ 
tion did not make alien deportable 
when sentence for one offense was 
for less than a year, and thus did 
not give rise to need for application 
to court for recommendation against 
the deportation, did not render un¬ 
constitutional subsequent retroactive 
legislation authorizing deportation 
for conviction of two moral turpi¬ 
tude offenses, without regard to sen¬ 
tences, even though alien might have 
escaped, even under latter statute, 
If he had made timely application 
to court for recommondation against 
d(‘portation. 

U.S.—U. S. ex rel. Barile v. Murff,' 
D.C.Md., 116 P.Supp. 163. 

Pairtioular rlglits held not adverse¬ 
ly affected by, or not protected from, 
retroactive legislation. 

(1) Right to dispose of property 
by will. 

Cal.—Sexton v. Daly, 273 P. 109, 95 
Cal.App. 764. 

12 C.J, p 1086 note 67 [d]. 

(2) Right of incumbent In dura¬ 
tion of term of office. 

R.I.—Gorham v. Robinson, 186 A. 
832. 

(3) Right to operate taxi service 
in streets, in absence of franchise, 
privilege, or permit. 


Tex.—Parsons v. City of Galveston, 
Civ.App., 63 S.W.2d 160, affirmed 
84 S.W.2d 996, 126 Tex. 568. 

(4) Common-law right of parents 
to recover against subscriber under 
Workmen’s Compensation Act for 
minor employee’s injuries. 

Tex.—Houston Pipe Line Co. v. Beas¬ 
ley, Civ.App., 49 S.W.2d 960. 

<5) Priority of mortgage lien as 
against lien of taxes subsequently 
imposed. 

Tex.—State v. Bank of Mineral 
Wells, Civ.App., 261 S.W. 1107. 

(6) Right to continue to practice 
profession subject to legislative con¬ 
trol. 

Cal.—Murrill v. State Bd. of Ac¬ 
countancy of Dept, of Professional 
and Vocational Standards, 218 P. 
2d 569, 97 Cal.App.2d 709. 

(7) Rights under Unemployment 
Compensation Laws. 

Ga.-—Phillips v. J. L. Peed Co., 51 
S.E.2d 468, 78 Ga.App. 471. 

Idaho.—Talley v. Unemployment 
Compensation Division of Indus¬ 
trial Accident Board, 124 P.2d 784, 
63 Idaho 644. 

Pa.—Department of Labor and In¬ 
dustry V. Unemployment Compen¬ 
sation Bd. of Review, 49 A.2d 278, 
159 Pa,Super. 577. 

(8) Right to continued existence 
of corporation. 

N.J.—In re Collins-Doan Co., Cl A. 
2d 913, 1 N.J.Super. 441, reversed 
on other grounds 67 A,2d 353, 4 
N.J.Super. 386, reversed on other 
grounds 70 A.2d 169, 3 N.J. '382, 
13 A.L.R.2d 1260. 

(9) Other rights see 12 C.J. p 1086 
note 67. 

So as to coxLEtltutional provision. 

La.—Fontenot v. Young, 64 So. 408, 

128 La. 20. 

S.C.—^Corpus Juris quoted In Robin¬ 
son V. Askew, 123 S.E. 822, 824, 

129 S.C, 188. 

36. U.S.—Wickard v. Fllburn, Ohio, 

63 S.Ct. 82, 317 U.S. Ill, 87 L.Ed. 

122 . 

Tex.—Daniel v. Tyrrell & Garth Inv. 

Co., 93 S.w.2d 372, 127 Tex. 213. 
12 C.J. p 1087 note 59. 

Quieting title 

An act providing for the bringing 
of an action to quiet title and to ad¬ 
judge rights of parties under the will 
of a prior holder of land was held 
not unconstitutional as retroactive. 
Mo.—MePadin v. Simms, 273 S.W. 

1050, 309 Mo. 312. 

Beglstration of trade name 
A statute providing that no con¬ 
tract shall be Invalidated, or a cause 
of action based thereon defeated, on 
the ground that it was entered into 
in a trade or partnership name not 
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flled or registered in accordance with 
the law in effect when the contract 
was entered into, is not unconstitu¬ 
tional, although given a retroactive 
effect. 

Ga.—Sweat & Gaskins v. Williamson, 
195 S.E. 408, 186 Ga. 495—Bullard 

V. Holman, 103 S.E. 686, 184 Ga. 
788. 

Contra West v. Prick Co., 192 S.E. 

55, 55 Ga.App. 854. 

Overtime comx^nsatlon 

Provision of Portal-to-Portal Act 
limiting right to recover overtime 
compensation unless covered by ex¬ 
press contract or custom Is not un¬ 
constitutional because retroactive. 
U.S.—Bateman v. Ford Motor Co., 
D.C.Mich., 76 P.Supp. 178, affirmed, 
C.A., PIsch V. General Motors Corp., 
169 P.2d 266, certiorari denied 69 
S.Ct. 405, 336 U.S. 902, 93 L.Ed. 
436 and Bateman v. Ford Motor 
Co.. 69 S.Ct 406, 336 U.S. 902, 93 
L.Ed. 436. 

37, Mo.—Willhite y. Rathbum, 61 S. 

W. 2d 708, 332 Mo. 1208. 

12 C.J. p 1087 note 60 [a]. 

38. Cal.—Murrill v. State Bd. of Ac¬ 
countancy of Dept of Professional 
and Vocational Standards, 218 P.2d 
669, 397 Cal.App.2d 709. 

D.C.—Speert v. Morgenthau, 116 P.2d 
301, 73 App.D.C. 70. 

Mo.—Bellerive Inv. Co. v. Kansas 
City, 13 S.W.2d 628, 321 Mo. 969. 
N.J.—Pomataro v. Atlantic Coast 
Building & Loan Ass’n, 168 A, 240, 
10 N.J.Misc. 1248. 

R.I.—Prata Undertaking Co. v. State 
Board of Embalming & Funeral 
Directing, 182 A. 808, 66 R.I. 464, 
104 A.L.R. 889. 

Tex.—Daniel v. Tyrrell & Garth Inv. 
Co., 93 S.W.2d 372, 127 Tex. 213. 
“A state Legislature may constitu¬ 
tionally repeal, alter, or modify state 
laws enacted under the police power 
for the protection of the public with¬ 
out violating any express or implied 
constitutional prohibition against 
retroactive statutes. And the more 
specially is this true where no vest¬ 
ed rights are thereby disturbed.” 

Ga.—Bullard v. Holman, 193 S.E. 686, 
688, 184 Ga. 788. 

Ordinance 

Withdrawal of permits to build 
and ordinance barring apartment 
houses and stores held not unconsti¬ 
tutional as retroactive under the 
federal Constitution. 

Ohio.—Cahn v. Guion, 160 N.E. 868, 
27 Ohio App. 141. 

Affecting existing contracts 

The Legislature has the right to 
pass retroactive legislation which 
may affect existing contracts with¬ 
out violating state and federal con¬ 
stitutional provisions against taking 
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relate merely to governmental matters. 

In order to render a retrospective law invalid as 
destroying or disturbing a vested right, the right 
must be something more than a mere expectation 
based on an anticipated continuance of the existing 
law.29*5 It must have become a title, legal or equi¬ 
table, to the present or future enjoyment of prop¬ 
erty or to the present or future enjoyment of a 
demand, or a legal exemption from a demand made 
by another.39-10 before rights have become 

vested in particular individuals, the convenience of 
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the state induces amendment or repeal of the laws, 
these individuals have no cause to complain.^®**'^^ 
Accordingly, rights conferred by statute may be 
modified or abolished by subsequent legislation with¬ 
out violation of any constitutional provision 
and this is especially true where the statute express¬ 
ly provides that the rights conferred by it shall 
exist subject to the power of the legislature to 
amend or repeal.39-25 Thus, it has been held that 
the federal regulation of future action based on 
rights previously acquired by the person regulated 
is not prohibited by the constitution,39-30 since im- 


of property -without due process of 
law, but only on theory that legis¬ 
lation has been enacted under police 
power and in face of public emer¬ 
gency. 

N.y.—^Weiler v. Dry Dock Sav. Inst., 
17 N.T.S.2d 192, 268 App.Div. 581, 
affirmed 29 N.E.2d 938, 284 N.Y. 
630. 

Zoning ordinance 

City zoning ordinance providing 
that no lot in a certain area, held 
under separate ownership on effec¬ 
tive date and used for dwelling pur¬ 
poses, should be reduced below a 
stated minimum in area, was not 
objectionable upon retroactive 
grrounds as destroying vested prop¬ 
erty rights. 

Cal.—Clemons v. City of Los An¬ 
geles, 222 P.2d 439, 36 Cal.2d 95. 

39. Colo.—Sipe V. People, 56 P. 571, 
26 Colo. 127. 

Ky.—State Highway Commission v. 
Mitchell, 44 S.W.2d 533, 241 Ky. 
553. 

Street improvement act and ordi. 
nance 

Neither an act authorizing bonds 
for street improvement, nor an or¬ 
dinance adopted pursuant thereto, 
providing that bonds issued under a 
prior paving contract should bear in¬ 
terest, was unconstitutional as retro¬ 
active. 

Ga.—Cochran v. City of Thomasville, 
146 S.B, 462, 167 Ga. 679. 

Xieglslatlou affecting public office 
generally 

An incumbent in public office has 
no “vested right” entitling him to 
complain of legislation affecting of¬ 
fice on ground that such legislation 
is retrospective, if no other consti¬ 
tutional right is violated. 

Ga.—^Copland v. Wohlwender, 30 S.E. 

2d 462, m Ga. 782. 

Extension of term of office 

The statute extending term of in¬ 
cumbent in office of county register 
of deeds is not unconstitutional as 
retrospective. 

N.C.—Penny v. Salmon, 7 S.E.2d 559, 
217 N.C. 276. 

Imposing inspection charges 

Provision of statute assessing cost 


of federal meat inspection against 
slaughterers for period prior to en¬ 
actment of statute, although retro¬ 
active, was not invalid in view of 
objective of law and determination 
by Congress that meat inspection 
service should be paid for by those 
using services. 

U.S.—Combs V. tJ. S., D.C.Vt., 98 F. 

Supp. 749. 

Statutes held valid. 

(1) A private act, placing certain 
territory claimed by one county 
which had never acquired any right 
thereto, within the limits of anoth¬ 
er county, is not in violation of the 
constitutional prohibition against re¬ 
troactive laws. 

Tenn.—Putnam County v. White 
County, 203 S.W. 334, 140 Tenn. 
19. 

(2) An act creating an independent 
school district held not repugnant 
to the constitutional provision 
which prohibits retroactive legisla¬ 
tion. 

Tex.—^Hill V. Smithville Independent 
School Dist., Civ.App., 239 S.W. 987, 
affirmed, Com.App., 251 S.W. 209. 

(3) A statute permitting city coun- 
cilmen to hold other offices the re¬ 
muneration of which does not exceed 
a stated sum does not violate the 
article of Bill of Rights relative to 
retrospective laws. 

N.H,—State by Attorney General v. 
Header, 116 A. 433, 80 N.H. 292. 

(4) Other statutes, see 12 C.J. p 
1088 note 66 [a]. 

39.6 Ill,—Peoples Store of Roseland 
V. McKibbin, '39 N.E,2d 995, 379 
Ill. 148—People ex rel. Eitel v. 
Lindheimer, 21 N.E.2d 318, 371 Ill. 
367, 124 A.L.R. 1472, rehearing de¬ 
nied 60 S.Ct. 137, 308 U.S. 636, 84 
L.Ed. 529—^People ex rel. Sears 
Roebuck & Co. v. Lindheimer, 21 
N.E.2d 318, 371 Ill, 367, 124 A.L. 
R. 1472, rehearing denied 60 S.Ct. 
137, 308 U.S, 636, 84 L.Ed. 529. 

39.10 Ill.—People ex rel. Eitel v. 
Lindheimer, 2l N.E.2d 318, 371 Ill. 
367, 124 A.L.R. 1472, rehearing de¬ 
nied 60 S.Ct. 137, 308 U.S. 636, 84 
L.Ed. 529. 


39.15 Ill.—Hire v. Hrudicka, 40 N, 

E. 2d 63. 379 Ill. 201—People ex 
rel. Eitel v. Lindheimer, 21 N.E.2d 
318, 371 Ill. 367, 124 A.L.R. 1472, 
rehearing denied 60 S.Ct. 137, 308 
U.S. 636, 84 L.Ed. 529—People ex 
rel. Sears Roebuck & Co. v. Lind¬ 
heimer, 21 N.E.2d 318, 371 Ill. 367, 
124 A.L.R. 1472, rehearing denied 
60 S.Ct. 137, 308 U.S. 636, 84 L.Ed. 
529. 

39.20 U.S.—^Ferrer v. Waterman S. 
S. Corp., D.C.Puerto Rico, 76 F. 
Supp. 601. 

D.C.—^Kahn v. Wall, Mun.App., 68 
A.2d 862. 

39.25 Conn.—^Hagerty v. Adminis¬ 
trator, Unemployment Compensa¬ 
tion Act, 75 A.2d 406, 137 Conn. 
129, 20 A.L.R.2a 960. 

39.30 U.S.—Fleming v. Rhodes, Tex., 
67 S.Ct. 1140, 331 U.S. 100, 91 L. 
Ed. 1368. 

Brewing Corp. of America v. 
Cleveland Trust Co., C.A.Ohio, 185 

F. 2d 482. 

U. S. V. Asher, D.C.Mo., 90 P. 
Supp. 257. 

D.C.—Kahn v. Wall, Mun.App., 68 
A.2d 862. 

“The constitutional power of con¬ 
gress so to provide is none the less 
effective though it may involve 
prospective modification of existing 
agreements.” 

U.S.—Cobleigh v. Woods, C.A.N.H., 
172 F.2d 167, 169. 

Future reteutiou of d.eposit 

Price Administrator’s regulation 
forbidding landlords of priority-con¬ 
structed housing from exacting se¬ 
curity deposits from tenants, is not 
retroactive, though it compels relin¬ 
quishment by landlords of security 
deposits received by them prior to 
the regulations, since regulation for¬ 
bidding the further retention of the 
deposits operated prospectively. 

U.S.—Shaker Parkway Co. v. Porter, 
Em.App., 157 F.2d 920. 

Chauge iu quota aud penalty provi¬ 
sions affecting wheat growers. 
U.S.—Wickard v. Filburn, Ohio, 63 
S.Ct. 82, 317 U.S. Ill, 87 L.Ed. 

I 122 . 
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munity from federal legislation is not gained fecting an increased rate of pay based on past serv- 

through forehanded contracts.^^*^^ Likewise, a re- iccs,4'i-20 authorizing courts to increase, decrease, 

troactive statute may be valid if it deals with trans- or terminate entirely any alimony that may there- 

actions closed after, but initiated before, its en- after accrue under a final decree theretofore ren- 

actment.39-40 Even an express prohibition against dered,'*^-^^ declaring the liability of the United 

retrospective laws does not protect contingent, States under the Federal Employees' Compensation 
imperfect,5 or inchoate^i rights, and, a fortiori. Act to be exclusive of all other liability for the in- 

this is true in the absence of such a prohibition.'^^*^ juries covered,^^'30 or providing for a lien on 

In applying the foregoing rules, various retro- realty of recipients of old age assistance.^'^-^S 

active statutes have been held not invalid, such as „ . . • ■ ^ . t • t ^ a i 

statutes dealing with rights of heirs and devisees of ^^fc^paljxghts. As long 

estates not yet closed by final distribution,^s private rights are not infringed,the state 
transferring authority to revoke a liquor license and constitutionally pass retrospective laws waiving 

forfeit the bond,^^!-!^ prescribing minimum wages or impairing its own rights,^ or those of its in¬ 
fer members of a police or fire department and ef- strumcntal subdivisions^ 3 or of the public general- 


39.35 U.S.—Fleming v. Rhodes, Tex., 
67 S.Ct. 1140, 331 U.S. 100, 91 L. 
Ed. 1368. 

Brewing Corp. of America v. 
Cleveland Trust Co., C.A.Ohio, 185 
F.2d 482. 

39.40 U.S.—Dimock v. Corwin, C.C. 
A.N.Y., 99 F.2d 799, aihrmed 69 S. 
Ct. 651, 306 U.S. 363, S3 L.Bd. 763. 

4f0rf U.S.—Sagastivelza v. Puerto 
Rico Housing Authority, C.A.Puer- 
to Rico, 195 P.2d 289. 

Mo.—State ex rcl. McKittrick v. Bair, 
63 S.W.2d 64, 333 Mo. 1. 
Ohio.—Gilpin v. Williams, 25 Ohio 
St. 283. 

Tenn,.—Delhi v. Jones, 94 S.W.2d 47, 
170 Tenn. 217. 

40.5 Minn.—State ex rel. Rockwell 

V. -State Board of Education, 6 N. 

W. 2d 251, 213 Minn. 184, 143 A. 
Ii.R. 603. 

41. Minn.—State ex rel. Rockwell v. 
State Board of Education, 6 N.W. 
2d 261, 213 Minn. 184, 14'3 A.L.R. 
503. , 

Va,—Brown v. Western State Hos¬ 
pital, 66 S.E. 48, 110 Va. 321. 
Xaterest tuider iuter vivos tvtist 
Uncertainty as to quantum of in¬ 
come. and when it would be received 
could not convert vested interest un¬ 
der inter vivos trust into a mere ex¬ 
pectancy which could be modiflod or 
extinguished by subsequently enact¬ 
ed legislation. 

Pa.—In re Warden's Trust, 115 A.2d 
159, 382 Pa. 311. 

41j 5 Cal,—^McCarthy v. City of Oak¬ 
land, 141 P.2d 4, 60 Cal.App.2d 646. 
Peusioii. xiglits which have not 
vested may be changed or modified 
by retroactive statute. 

Cal.—McCarthy v. City of Oakland, 
supra. 

Colo.—Board of Trustees of Fire¬ 
men's Pension Fund for City and 
County of Denver v. People ox 
rel. Behrman, 203 P.2d 490, 119 
Colo. 301, 7 A.L.R.2d 685. 


41.10 Pa.—-In re Jeffery's Estate, 32 
Pa.Dist. & Co. 6, affirmed 3 A.2d 
393, 333 Pa. 16. 

41.15 Pa.—Commonwealth v. Hallo- 
waty, 7 A.2d 563, 136 Pa.Super. 
614—Commonwealth v. Penelope 
Club, 7 A.2d 658, 136 Pa.Super. 
505. 

41.20 Tex.—^City of San Antonio v. 
Baird, Clv.App., 209 S.W.2d 224, 
error refused. 

41.25 Va.—^Baton v. Davis, 10 S.E. 
2d 893, 176 Va. 330. 

41U30 U.S,—Thol V. U. S., C.A.Mont, 
218 P.2d 12. 

41,35 Idaho.—^Newland v. Child, 264 
P.2d 1086, 73 Idaho 530. 

41.4i0 Ky.—^Unemployment Compen¬ 
sation Commission of Kentucky v. 
Consolidation Coal Co., 152 S.W.2d 
971, 287 Ky. 330. 

N.M.—Kershner v. Sganzini, 113 P. 
2d 676, 45 N.M. 196, 134 A.L.R. 
1290. 

42. Colo.—Miller v. Limon Nat. 

Bank, 296 P. 796, 88 Colo. 373. 
Fla.—Lee v. Lang, 192 So. 490, 140 
Fla. 782. 

Ga.—^Corpus Juris Sacimdxiin quoted 
in State Highway Dopt. of Georgia 
V. Bass, 29 S.E.2d 161, 166, 197 
Ga. 356. 

Mo.—^Corpus Juris Secundum clte^ in 
Dye V. School Dist. No. 32 of Pu¬ 
laski County, 196 S.W.2d 874, 879, 
355 Mo. 231, appeal transferred, 
see App., 190 S.W.2d 467—CJorpus 
Juris quoted iu Graham Paper Co. 
V, Gehner, 69 S.W.2d 49, 61, 3'32 
Mo. 156, followed in T. J. Moss 
Tie Co. V. Gehner, 59 S.W.2d 52. 
Neb.—Mooney v. Drainage Dist. No. 
1 of Richardson County, 278 N.W. 
368, 134 Neb. 192, certiorari denied 
Drainage Dist. No. 1 of Richardson 
County, Neb. v, Mooney, 69 S.Ct. 
84, 305 U.S. 622, 83 L.Bd. 398. 

N.M.—San Luis Power & Water Co. 
V. State, 263 P.2d 398, 67 N.M. 
734—Kershner v. Sganzini, 113 P. 
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2d 676, 45 N.M. 196, 134 A.L.R. 
1290—Pace v. Wight, 181 P. 430, 
26 N.M. 276. 

N.Y.—^C?orpus juris Secundum quoted 
in Goldstein v. State, 22 N.Y.S.2d 
767, 770, 175 Misc. 114. 

Wash.—Henry v. McKay, 3 P.2d 145, 
164 Wash. 626, 77, AX.R, 1025. 

12 C.J. p 1087 note 63. 

*'The provision of the Constitution 
inhibiting laws retrospective in their 
operation is for the protection of the 
citizen and not the state." 

Mo.—Graham Paper Co. v. Gehner, 
69 S.W.2d 49, 51, 332 Mo. 156, fol¬ 
lowed in T. J. Moss Tie Co. v. 
Gehner, 69 S.W.2d 62. 

By amendatory or repealing act 
The state, by an amendatory or 
repealing legislative act operating 
retroactively, may release penalties 
imposed for its protection or benefit 
under former statute, and abandon 
its own claims and rights, if not for¬ 
bidden by Constitution. 

Neb.—Mooney v. Drainage Dist. No. 
1 of Richardson County', 278 N.W. 
368, 134 Neb. 192, certiorari denied 
Drainage Dist. No. 1 of Richard¬ 
son County V. Mooney, 59 S.Ct. 84. 

43. Ala.—Alldredge v, Dunlap, 197 
So. 36, 240 Ala. 27. 

Cal.—^Anglo California Nat. Bank of 
San Francisco v. Leland, 70 P.2d 
937, 9 Cal.2d 347. 

Colo.—McNichols v. Police Protec¬ 
tive Ass'n of Denver, 215 P.2d 303, 
121 Colo. 45. 

Fla.—^Lee v. Lang, 192 So. 490, 140 
Fla. 782. 

Ky.—Corpus Juris <^ted iu Rohde v. 
City of Newport, 66 S.W.2d 368, 
'369, 246 Ky. 476, 87 A.L.R. 701. 
N.Y.—Corpus Jtuds Secundum quoted 
in Goldstein v. State, 22 N.Y.S.2d 
^ 767, 770, 176 Misc. 114. 

Counties^ political rigrhts and priv¬ 
ileges are not within constitutional 
prohibition against retroactive laws. 
Tex.—Hunt County v. Rains County, 
Civ.App., 7 S.W.2d 648. 
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lyj43.5 and it may impose upon itself or its sub¬ 
divisions new liabilities with respect to transactions 
already past,^^ despite a constitutional prohibition 
against the retroactive imposition upon the people 
of counties or municipal subdivisions of new lia¬ 
bilities with respect to past transactions.Thus, 
statutes are valid which provide for the enforcement 
of existing moral obligations of the state or its sub¬ 
divisions which were theretofore unenforceable;^^ 
and the same has been held true of ordinances.^ 
On the other hand, it has been held that the legis¬ 
lature cannot assume a new liability for a past act, 
where no moral obligation or public interest is in- 
volved.^'^ There is authority for the view that the 
legislature may establish the salary of a public of- 
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ficer as of a date prior to the enactment of the stat¬ 
ute establishing the office,where the salary 
represents a fixed annual or periodical payment for 
services, as distinguished from per diem compensa¬ 
tion payable for services actually rendered 
but there is also authority holding that the legisla¬ 
ture cannot provide for additional compensation for 
an officer after the expiration of his term,^^ par¬ 
ticularly where the particular legislation is con¬ 
demned by other provisions of the constitution. 

Price controls. The legislature may, without vio¬ 
lating constitutional provisions, enact a statute regu¬ 
lating prices and make such regulations applicable 
to contracts made prior to the enactment of the stat- 


Statute held invalid 
Statute providing for charging 
back of funds of various taxing dis¬ 
tricts in county to reimburse county 
for prorated share of taxing dis¬ 
tricts’ funds lost in county deposito¬ 
ry closed several years ago held, in¬ 
valid because its retroactive applica¬ 
tion infringed on vested rights of 
taxing districts. 

Kan.—State ex reL Board of Com’rs 
of Crawford County v. Crawford 
Tp., Crawford County, 32 P,2d 809, 
139 Kan. &53. 

Iilmiting charter powers 
Where under original charter city 
of Colquitt was empowered to pro¬ 
hibit livestock from running at large 
in the corporate limits upon approval 
by voters of any such ordinance, 
and such ordinance was adopted, sub¬ 
sequent statute providing that, if 
city authorities undertook to prohib¬ 
it livestock from running at large 
in the corporate limits of the city 
of Colquitt, they should fence off 
city from outside territory and pro¬ 
vide gates for passage was not viola¬ 
tive of constitutional* provision pro¬ 
hibiting retroactive laws. 

Ga.—‘Pierce v. Powell, 4 S.E.2d 192, 
188 Ga 481. 

43.5 Ky.—^Unemployment Compen¬ 

sation Commission of Kentucky v. 
Consolidation Coal Co., 152 S.W.2d 
971, 287 Ky. 330. 

44. U.S.—^Menominee Tribe of In¬ 
dians V. U. S., 101 CtCl. 22— 
Menominee Tribe of Indians v. U. 
S., 101 Ct.Cl. 10. 

Cal.—City of Los Angeles v. Post 
War Public Works Review Bd., 166 
P.2d.746, 26 Cal.2d 101. 

Fla.—^Crooks v. State ex rel. Pierce, 
194 ,So., 237, 141 Fla. 597. 

Mo.—Coaptis Juris quoted in Graham 
Paper Co. v. , Gehner, 59 S.W.2d 
49, 5i; 332 Mo, 155, followed in 
,T. J. Moss Tie Co. v. Gehner, 59 
52.’' 

—Corpus, Juris Secundtun quoted 
in Gplqistein ,v. State, 22 N.Y.5.2d 
767, 770. ir5'’M!isc.Tl4. 


Pa.—Girard Trust Co. v. City and 
County of Philadelphia, 59 A.2d 
124, 359 Pa 319. 

45. Colo.—McNichols v. Police Pro¬ 
tective Ass’n of Denver, 215 P. 
2d 303, 121 Colo. 45—Bedford v. 
White, 106 P.2d 469, 106 Colo. 439 
—Denver School Dist No. 1 v. 
Arapahoe County School Dist. No. 
7, 78 P. 690, 33 Colo. 43- 

Mont.—Leuthold v. Brandjord, 47 P. 
2d 41, 100 Mont. 96—Stanley v. 
Jeffries. 284 P. 134, 86 Mont 114, 
70 A.L.R. 166—^In re Pomeroy, 161 
P. 333, 51 Mont 119. 

46. U.S.—^Menominee Tribe of In¬ 
dians V. U. S., 101 CtCl. 10. 

La—Mallard v. State, App., 194 So. 
447. 

Neb.—^Wakeley v. Douglas County, 
191 N.W. 337, 109 Neb. '396. 

N.Y.—^Evans v. Berry, 186 N.E. 203, 
262 N.Y. 61, 89 A.L.R. 387—Jack- 
son v. State. 184 N.E. 735, 261 N. 
Y. 134. 

Ohio.—State ex rel. Ampt v. Gibson, 
2 Ohio N.P.,N.S., 221, affirmed 4 
Ohio Cir.Ct, N.S., 433, 16 Ohio Cir. 
,Pec. 784. 

Wis.—Leuch v. Egelhoff, 61 N.W. 2d 7, 
260 Wis. 356. 

12 C. J. p 1087 note 65. 

Payment previously enjoined 
The legislature may authorize the 
payment of a moral obligation of a 
county, although a court, without 
deciding the claim to be illegal,, has 
enjoined the county from paying it. 
Ohio.—State ex rel. Ampt v. Gibson, 
2 Ohio N.P.,N.S., 221, affirmed 4 
Ohio Cir.Ct., N.S., 433, 16 Ohio Cir. 
Dec. 784. 

Fees of officer 

Statute authorizing suit for recov¬ 
ery of tax collector’s compensation 
paid county by mistake and preclud¬ 
ing ‘ ^imitations pleas held not uncon¬ 
stitutional as retrospective. 

Tex.—Limestone County v. Robbins, 
38 S.W.2d 680, 120 Tex. 341. 

Galveston County v. Lathrop, Civ. 
App., 80 S.W.2d 1004, error dismiss¬ 
ed—Brashears v. Lamar County, 
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Civ.App., 66 S.W.2d 327, error re¬ 
fused—Fannin County v. Renshaw, 
Civ.App., 29 S.W.2d 476, error dis¬ 
missed. 

Obligatiou of one subdivision to an¬ 
other 

The local act providing for pay¬ 
ment by county to city of cost of 
pavement improvements abutting up¬ 
on property of county is not uncon¬ 
stitutional as being retroactive or as 
depriving county of vested rights. 
Ala.—^Alldredge v. Dunlap, 197 So. 36, 
240 Ala. 27. 

46.5 Colo.—Peterson v. McNichols, 
260 P.2d 938, 128 Colo. 137. 

47. Idaho.—State ex rel. Walton v. 
Parsons, 80 P.2d 20, 58 Idaho 787. 
Voluntary payment of taxes ille¬ 
gally levied has been held not to 
create a moral obligation to refund 
them, or to furnish the basis on 
which to support the validity of a 
statute directing them to be refunded. 
Ohio.—Hamilton County v. Rosche, 33 

N.E. 408, 50 Ohio St. 103, 40- Am.S. 

R. 653, 19 L.R.A. 684. 

47.5 Mass.—^Eisenstadt v. Suffolk 
county, 120 N.E.2d 924. 

47.10 Mass.—^Bisenstadt v. Suffolk 
County, supra. 

48. Tex.—Turner v. Barnes, Civ. 
App., 19 S.W.2d 325, affirmed 
Barnes v. Turner, Com.App., 27 S. 
W.2d 632. 

49. Prohibition against additional 
compensation for officers after the 
services have been rendered. 

N.Y.—^Mullane v. McKenzie, 199 N.E. 
624, 269 N.Y. 369, 103 A.L.R. 758, 
reargument denied 200 N.E. 319, 
270 N.Y. 563. 

Tex.—Turner v. Barnes, Civ.App., 19 

S. W.2d 325, affirmed Barnes v. Tur¬ 
ner, Com.App., 27 S.W.2d 532. 
Prohibition against gifts of public 

money renders unconstitutional the 
assumption of liability for tort for 
the benefit of certain individuals in¬ 
jured in the past 

Idaho.—State ex rel. Waltou v. Par¬ 
sons, 80 P.2d 20, 68 Idaho 787. 
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ute.^®*5 A property owner who has acquired a 
vested right to remove a tenant under a certificate 
issued from the Office of Price Administration pur¬ 
suant to the existing law cannot be deprived of 
such right by a retrospective statute subsequently 
enacted.^9-1*^ 

Renegotiation of contracts, A statute providing 
for recovery by the government, through renegotia¬ 
tion, of excess war profits, is not unconstitutional 
as applied retroactively to war contracts made di¬ 
rectly with the government prior to the date of 
its enactment,^as well as to contracts between 
contractors and subcontractors and this is 

true even with respect to application of such a stat¬ 
ute to the recovery of excess profits on contracts or 
subcontracts on which final payment had already 
been made by the government at the time of the en¬ 


actment of the statute.*^ 25 

§ 418. - Laws Affecting Remedies in 

General 

a. In general 

b. Statutes of limitation 

a. In General 

As long as they do not disturb vested rights or Im¬ 
pair contractual obligations, retrospective laws affecting 
only remedies or procedure for the enforcement of exist¬ 
ing rights are valid, even as applied to pending litiga¬ 
tion, provided the changes are reasonable and do not 
take away all available remedies. 

Both in jurisdictions in which retrospective laws 
are expressly prohibited by constitutional provisions, 
and in jurisdictions in which there are no such in¬ 
hibitions, it is well settled that retrospective laws 
which affect only remedies or procedure,®® or relate 


49.5 U.S.--Sobel Corrugated & 
Wooden Box Co. v. Fleming, C.C.A, 
Ohio, 166 F.2d 668, certiorari denied 
68 S.Ct. 1071, 334 XJ.S. 816, 92 L.. 
Ed. 1746. 

49.10 N.Y,—^Application of Kujaw- 
Ska, 72 N.Y.S.2d 234. 

49.15 U.S.—U. S. v. Bonnell, C.A. 
Wash., 180 F.2d 145. 

X;. S. V. Pownall, D.C.Cal., 65 F. 
Supp. 147, affirmed, C.C.A., 159 F. 
2d 73, affirmed 68 S.Ct. 1294, 334 
XJ.S. 742, 92 L.Ed. 1694, rehearing 
denied 69 S.Ct. 11, 335 U.S. 836, 93 
L.Bd. 389. 

49.20 XJ.S.—Lichter v. XJ. S., Cal., 
Mass. & Ohio, 68 S.Ct. 1294, 334 U.S. 
742, 92 L.Ed. 1694. 

U. S. V. Pownall, D.C.Cal., 66 F. 
Supp. 147, affirmed, C.C.A., 159 F.2d 
73, affirmed 68 S.Ct. 1294, 334 U.S. 
742, 92 L.Ed. 1694, rehearing de¬ 
nied 69 S.Ct. 11, 335 U.S. 836, 93 L. 
Ed. 389. 

49.25 U.S.—Howell Elec. Motors Co. 
V, U. S., C.A.Mich., 172 F,2d 953. 

60. U.S.—^Helvering v. National Gro¬ 
cery Co., 68 S.Ct. 932, 304 U.S. 282, 
82 L.Bd. 1346, rehearing denied 69 
S.Ct. 66, 305 U.S. 669, 83 L.Ed. 434. 

Guerra De Chappa v. Allen, D.C. 
Tex., 119 F.Supp. 129—Wunderlich 
V. National Surety Corp., D.C.Minn., 
24 F.Supp. 640, reversed on other 
grounds 111 F.2d 622. 

Ark.—Gillioz v. Kincannon, 214 S.W, 
2d 212, 213 Ark. 1010. 

Oal.—Rosefleld Packing Co. v. Su¬ 
perior Court in and for City and 
County of San Francisco, 47 P.2d 
716, 4 Cal.2d 120. 

Colo.—Titus V. Titus, 41 P.2d 244, 96 
Colo. 191—^Atkinson v. Colorado 
Wheat Growers’ Ass’n, 238 P. 1117, 
77 Colo. 659—Corpus Juris cited iu 
Kelly V. Heller, 222 P. 648, 649, 74 
Colo. 470—^Denver, etc., R. Co. v. 
Woodward, 4 Colo. 162. 

Conn.—Sanger v. City of Bridgeport, 


198 A. 746, 124 Conn. 183, 116 A.L. 

R. 1031. 

Ga.—Crawford v. Irwin, 86 S.E.2d 8, 
211 Ga. 241—Walker Elec. Co. v. 
Walton, 46 S.E.2d 184, 203 Ga, 246. 

Georgia Ry. & Electric Co. v. 
Town of Decatur, 116 S.E. 645, 29 
Ga.App. 652—Biddle v. Moore, App., 
74 S.E.2d 652, 87 Ga.App. 624. 
Idaho.—Corpus Juris Secundum cited 
in Penrose v. Commercial Travelers 
Insurance Co., 275 P.2d 969, 977. 
Ill.—Fourt v. De Lazzer, 108 N.E.2d 
699, 348 Ill.App. 191—Chicago 

Pump Co. V. Lakeside Engineering 
Corporation, 15 N.E.2d 929, 296 Ill. 
App. 126—Aultman, etc., Mach. Co. 
V. Fish, 120 IlLApp. 314. 

Kan,—Ellis v. Kroger Grocery & 
Baking Co., 152 P.2d 860, 169 Kan. 
218, 166 A.L.R. 646. 

Ky.—Denny v. Kennedy, 16 S.W.2d 
1030, 229 Ky. 178. 

La.—Corpus Juris cited in Flthlan v. 
Centanni, 106 So. 321, 323, 169 La. 
831. 

Payne v. Walmsley, App., 186 So. 

88 . 

Me.—Dalton v. McLean, 14 A.2d 13, 
137 Me. 4—Miller v. Fallon, 183 A. 
416, 134 Me. 145. 

Mass.—Greenaway’s Case, 65 N.B.2d 
16, 319 Mass. 121—Bernhardt v. At¬ 
lantic Finance Corp., 40 N.E.2d 713, 
311 Mass. 183. 

Mich.—Groesbeck v, Bruce, 182 N.W. 
155, 213 Mich. 632. 

Minn.—Corpus Juris cited in In re 
Judicial Ditch No. 4, Murray Coun¬ 
ty, 200 N.W. 833, 161 Minn. 66. 
Mo.—Corpus Juris Secundum cited in 
Spitcaufsky v. Hatten, 182 S.W.2d 
86, 104, 353 Mo. 94, 160 A.L.R. 990 
—Sevedge v. Kansas City, St. L. & 
C. R. Co., 53 S.W.2d 284, 331 Mo. 
312—^Aetna Ins. Co. v. Hyde, 285 

S. W. 66, 316 Mo. 113, certiorari dis¬ 
missed 48 S.Ct. 174, 276 U.S. 440, 
72 L.Ed. 357—^McManus v. Park, 
229 S.W. 211, 287 Mo. 109. 
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Mont.—^Wober v. City of Helena, 297 
P. 456, 89 Mont. 109—Durocher v. 
Myers, 274 P. 1062, 84 Mont. 226. 

Neb.—Hamilton County v, Thomsen, 
63 N.W.2d 168, 168 Neb. 254. 

N.H.—Wallace v. Stearns, 77 A.2d 
109, 96 N.H. 367. 

N.J.—Pennsylvania Greyhound Lines, 
Inc. V. Rosenthal, 102 Aw.2d 687, 14 
N.J. 372. 

City of Now York v. Padula, 97 
A.2d 736, 26 N.J.Super. 251. 

N.M.—Tates v. Hawkins, 126 P.2d 
476, 46 N.M. 249. 

N.Y.—1^’roehlich v. Norton, 106 N.Y.S. 
2d 157, 278 App.Div. 962—People 
ex rel. Reibman v. Warden of Coun¬ 
ty Jail at Salem, 276 N.Y.S. 69, 242 
App.Div. 282. 

Coane v. American Distilling Co., 
49 N.Y.S.2d 838, 182 Misc. 926, af¬ 
firmed 63 N.Y,S.2d 829, 270 App. 
Dlv. 1001, affirmed 64 N.T.S.2d 170, 
270 App.Div, 1011—In re Casper's 
Will, 291 N.Y.S. 685, 161 Mlsc. 199 
—In re Goldberg’s Estate, 283 N.Y. 

S. 72, 167 Misc. 49, affirmed 291 
N.Y.S. 999, 249 App.Div. 761, re¬ 
versed on other grounds 9 N.E.2d 
829, 276 N.Y. 186—Railroad Co-op. 
Building & Loan Ass'n v. Boston 
Bldg. Estates, 267 N.Y.S. 204, 149 
Misc. 349. 

Cameron Estates, Inc. v. Peering, 
115 N.Y.S.2d 687, modified on other- 
grounds 121 N.T.S.2d 66, 281 App. 
Div. 986, reargument denied 122 
N.Y.S.2d 630, 282 App.Div. 696, re- 
argumont denied 122 N.T.S-2d 914, 
282 App.Div. 713, appeal denied 124 
N.Y.S.2d 348, 282 App.Div. 839, mo¬ 
tion denied 116 N.E.2d 244, 306 N. 

T. 636, affirmed 123 N.E.2d 621, 308 
N.Y. 24—^Hayman v. Morris, 37 N. 
Y.S.2d 884, settled 38 N.Y.S.2d 782, 
179 Misc. 265. 

N.C.—Spencer v. McDowell Motor Co., 
72 S.E.2d 598, 236 N.C. 239—Pied¬ 
mont Memorial Hospital v. Guil¬ 
ford County, 20 S.E.2d 332, 221 N.C. 
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exclusively to remedial rights,as distinguished reasonable^^ and not highly injurious, oppressive 
from those affecting substantive or substantial or unjust, ^2.5 and do not disturb vested rights^s 
rights,are valid provided the changes made are 


308—Byrd v. Johnson, 16 S.R2d 
843, 220 N.C. 184. 

Ohio.—State ex rel. Core v. Green, 115 
N.E.2d 167, 160 Ohio St. 175—Cor¬ 
pus Juris Secundum cited In Mon- 
talto V. Yeckley, 34 N.E.2d 765, 767, 
138 Ohio St. 314—State ex rel. 
Slaughter v. Industrial Commis¬ 
sion of Ohio, 9 N.E.2d 505, 132 Ohio 
St. 537—Hatch v. Tipton, 2 N.E.2d 
875, 131 Ohio St. 364—Smith v. 
New York Cent. R. Co., 170 N.E. 
637, 122 Ohio St. 45—Luff v. State, 
157 N.E. 388, 117 Ohio St. 102. 

Ohio Nat. Life Ins. Co. v. Struble, 
81 N.E.2d 622, 82 Ohio App. 480, ap¬ 
peal dismissed 82 N.E.2d 856, 150 
Ohio St. 409. 

Heyn v. Kahn, 3 Ohio Supp. 367. 

Pa.—Petition of Carpentertown Coal 
& Coke Co., 40 A.2d 404, 351 Pa. 
139. 

Myers v. Lohr, 72 Pa.Super. 472. 

Moser v. Herring, 32 Dist. & Co. 
93, 26 North.Co. 195—Heckard v. 
Heckard, 19 Pa.Dist. & Co. 118. 

Miller’s Estate, 18 Pa.Dist. 225. 

City of Erie v. Elks Bldg. Ass’n 
Bondholders, Com.Pl., 21 Erie 244, 
31 Mun.L.R. 88, reversed on other 
grounds City of Erie v. A Piece of 
Land Fronting on Southeast Cor¬ 
ner of Eighth and Peach Streets, 
14 A.2d 428, 339 Pa. 321. 

S.D.—Himrich v. Walter, 262 N.W. 
232, 63 S.D. 630. 

Tenn.—State ex rel. Neilson v. Har¬ 
wood, 194 S.W.2d 448, 183 Tenn. 
567—City of Knoxville v. Hessler, 
165 S.W.2d 592, 179 Tenn. 326, 

Tex.—City of Mason v. West Tex. 
Utilities Co., 237 S.W.2d 273, 150 
Tex. 18—^Wilson v. Work, 62 S.W. 
2d 490, 122 Tex. 545-Paschal v. 
Perea, 7 Tex. 348. 

Kelly V. Republic Building & 
Loan Ass’n, Civ.App., 34 S.W.2d 
924—City of Port Worth v. Morrow, 
Civ.App., 284 S.W. 275-^ity of 
Rising Star v. Dill, Civ.App., 259 
S.W. 652, affirmed Dill v. City of 
Rising Star, Com.App., 269 S.W. 
769—Rhodes v. Tatum, Civ.App., 
206 S.W. 114—^McCutcheon & 
Church V. Smith, Civ.App„ 194 S. 
W. 831. 

Wis.—^Plankinton Packing Co. v. Wis¬ 
consin Tax Commission, 224 N.W. 
121, 198 Wis. 368, followed in Mil¬ 
waukee Stock Yards Co. v. Wiscon¬ 
sin Tax Commission, 224 N.W. 124, 
198 Wis. 374, Northern Reduction 
Co. V. Wisconsin Tax Commission, 
224 N.W. 124, 198 Wis. 375, Swift 
& Co, v. Wisconsin Tax Commis¬ 
sion, 224 N.W. 124, 198 Wis. 376. 

Wyo.—James v. Chapman, 58 P.2d 
439, 60 Wyo. 210. 

12 C.J. p 1088 note 68—28 C.J. p 24 
notes 29, 30. 


“It is well established that the leg¬ 
islature may pass a remedial act, 
which in its effect may have a retro¬ 
spective operation by way of rela¬ 
tion to past events. It cannot be 
doubted that the state may control 
the remedies furnished in her courts, 
and the law in force in that respect 
at the time of trial must prevail." 
Va.—Gilreath v. Commonwealth, 118 
S.E. 100, 102, 136 Va. 709. 

“Where a statute is expressly re¬ 
troactive, and the object and effect 
of it is to correct an innocent mis¬ 
take, remedy a mischief, execute the 
intention of the parties, and promote 
justice, then, both as a matter of 
right and of public policy affecting 
the peace and welfare of the com¬ 
munity, the law should be sustain¬ 
ed." 

Tex.—Gastring v. Sovereign Camp, 
W. O. W., Civ.App., 278 S.W. 310. 
Buie limited 

“The citizen has no vested right 
in the procedure by which his rights 
may be enforced, save that his rem¬ 
edy may not be altogether taken 
away or so unreasonably incumbered 
as to render it useless or impractica¬ 
ble or to give an action where none 
existed." 

Tex.—McCutcheon & Church v. 
Smith, Civ.App., 194 S.W. 831, 833. 

50.5 Ohio.—State ex rel. City of 
South Euclid r. Zangerle, 62 N.E. 
2d 160, 145 Ohio St. 433—Weil v. 
Taxicabs of Cincinnati, 39 N.E.2d 
148, 139 Ohio St. 198. 

Pengelly v. Thomas, 65 N.E.2d 
897, 79 Ohio App. 53, appeal dis¬ 
missed 67 N.E.2d 714, 146 Ohio St. 
693. 

51. Ark.—Gillioz v. Kincannon, 214 
S.W.2d 212, 213 Ark. 1010. 

Colo.—^Atkih«on v. Colorado Wheat 
Growers’ As^’n, 238 P. 1117, 77 
Colo. 659. T 

Ga.—Crawford v. Irwin, 85 S.E.2d 8, 
211 Ga. 241—Walker Elec. Co. v. 
Walton, 46 S.E.2d 184, 203 Ga. 246. 
Ill,—^Fourt V. De Lazzer, 108 N.E.2d 
699, 348 IlLApp. 191—Lilly v. 

Grand Trunk Western R. Co., 37 
N.E.2d 888, 312 Ill. App. 73, re¬ 
versed on other grounds 63 S.Ct. 
347, 317 U.S. 481, 87 L.Ed. 411— 
Cooney v. F. Landon Cartage Co., 
32 N.E.2d 403, 308 Ill.App. 444. 

I^Ie.—^Dalton v. McLean, 14 A.2d 13, 
137 Me. 4. 

Mich.—Stott V. Stott Realty Co., 284 
N.W. 635, 288 Mich, 36. 

Mo.—Spitcaufsky v. Hatten, 182 S.W. 
2d 86, 353 Mo. 94, 160 A.L.R 990. 

—City of New York v. Padula, 97 
A.2d 736, 26 N.J.Super. 251. 

Ohio.—^Weil V. Taxicabs of Cincin¬ 
nati, 39 N.E.2d 148, 139 Ohio St 198 

109 


—State ex rel. Slaughter v. Indus¬ 
trial Commission of Ohio, 9 N.E.2d 
605, 132 Ohio St 637. 

Pa.—Moser v. Herring, 32 Dist & Co. 

93, 26 North.Co. 195. 

S.D.—^Himrich v. Walter, 262 N.W. 
232, 63 S.D. 630. 

Tex.—^Lyon-Gray Lumber Co. v. Gi- 
bralter Life Ins. Co., Com.App., 269 
S.W. 80. 

American Surety Co. of New 
York v. Alamo Iron Works, Civ. 
App., 29 S.W.2d 493, reversed on 
other grounds. Com.App., 36 S.W. 2d 
714. 

Workmen’s oompeusatlou 

Statute entitling employer to cred¬ 
it on liability for compensation for 
amount recovered by employee from 
third party causing injuries is not 
unconstitutional because applicable 
to injuries prior to enactment of 
statute, since it applied only to pro¬ 
cedure and not to substantive rights. 
Cal.—San Bernardino County v. State 
Industrial Accident Commission, 20 
P.2d 673, 217 Cal. 618. 

Substituted service statutes, sub¬ 
jecting citizens of other states to ju¬ 
risdiction of courts of state enacting 
statutes, are substantive, as well as 
procedural, as they first confer juris¬ 
diction over persons not previously 
subject thereto. 

U.S.—Guerra De Chapa v. Allen, D.C. 
Tex., 119 F.Supp. 129. 

52. U.S.—Bowles v. Miller, C.C.A. 
Colo., 151 P.2d 992—Silurian Oil Co. 
V. Essley, C.C.A.Okl., 64 P,2d 43. 

Mont.—Durocher v. Myers, 274 P. 
1062, 84 Mont. 225. 

Ohio.—^Matthews v. Raff, 186 N.E. 
887, 45 Ohio App. 242, error dis¬ 
missed 186 N.E. 402, 126 Ohio St. 
511. 

52.5 N.BC.—Wallace v. Stearns, 77 A. 
2d 109, 96 N.H. 367. 

53. U.S.—Guerra De Chappa v. Al¬ 
len, D.C.Tex., 119 F.Supp. 129. 

Ariz.—Corpus Juris Seouudnm cited 
in Ferguson v. Superior Court of 
Maricopa County, 258 P.2d 421, 422, 
76 Ariz. 31. 

Cal.—^Norton v. City of Pomona, 63 
P.2d 952, 5 Cal.2d 64. 

Thompson v. Los Angeles County, 
35 P.2d 185, 140 Cal.App. 73. 

Conn.—Sanger v. City of Bridgeport, 
198 A. 746, 124 Conn. 183, 116 A.L. 
R. 10^1. 

Ga.—Byers v. Black Motor Co., 16 S. 
E.2d 478, 65 Ga.App. 773—Georgia 
Ry. & Electric Co. v. Town of De¬ 
catur, 116 S.E. 645, 29 Ga.App, 652. 
Ill.—People ex rel. Eitel v. Lindheim- 
er, 21 N.E.2d 318, 371 Ill. 367, 124 
A.L.R. 1472, appeal dismissed Peo¬ 
ple of State of Ill. ex rel. Eitel v. 
Toman, 60 S.Ct. Ill, 308 U.S. 606, 
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or impair contractual obligations,^^ and provided tutional provision,^such statutes are valid even 
that there are no special constitutional restrictions.®^ in their application to pending suits'^® or in their 
Accordingly, unless expressly prohibited by consti- 


84 Li.Ed. 432, rehearing denied 60 
S.Ct 137, 308 U.S. 63S, 84 L.Ed. 629 
—People ex rel. Sears Roebuck & 
Co. V. Lindheimer, 21-N.E.2d 318, 
371 Ill. 367, 124 A.L.R. 1472, appeal 
dismissed People of State of Ill. ex 
rel. Sears Roebuck & Co. v. Toman, 
60 S.Ct. 112, 308 U.S. 505, 84 L.Ed. 
432, rehearing denied 60 S.Ct. 137, 
308 U.S. 636, 84 L.Ed. 629. 

Lilly V. Grand Trunk Western R. 
Co., 37 N.B.2d 888, 312 Ill.App. 73, 
reversed on other grounds 63 S.Ct. 
347, 317 U.S. 481, 87 L.Ed. 411— 
Cooney v. F. Landon Cartage Co., 
32 N.E.2d 403. 308 Ill.App. 444. 
Ky.—Walker v. Com., 130 S.W.2d 27, 
279 Ky. 198. 

N.J.—Pennsylvania Greyhound Lines, 
Inc. v. Rosenthal, 102 A.2d 587, 14 
N.J. 372. 

City of New York v. Padula, 97 
A.2d 735, 26 N.J.Super. 251. 

N.M.—Tates v. Hawkins, 126 P.2d 
476, 46 N.M. 249. 

N.Y.—Cameron Estates, Inc. v. Deer- 
ing, N.Y.Sup., 115 N.Y.S.2d 687,, 
modified on other grounds 121 N.Y. 
S.2d 66, 281 App.Div. 985, affirmed 
128 N,E.2d 621, 308 N.Y. 24. 

Pa.—City of Erie v. Elks Bldg. Ass'n 
Bondholders, Com.Pl., 21 Erie 244, 
31 Mun.L.R. 88, reversed on other 
grounds City of Erie v. A Piece of 
Land Fronting on Southeast Cor¬ 
ner of Eighth and Peach Streets, 14 
A.2d 428, 339 Pa. 321. 

Tex.—Wilson v. Work, 62 S.W.2d 490, 
122 Tex. 645. 

Covington v. Covington, Civ.App., 
271 S.W.2d 849—City of Fort Worth 
V. Morrow, Civ.App., 284 S.W. 276. 
69 C.L p 1174 note 43. 

Vested rights in remedies generally 
see supra §§ 256-273. 

Mortgage Moratorium Iiaw 
Where rights of parties in mort¬ 
gage foreclosure suit becanie fixed 
by foreclosure decree and order con¬ 
firming sale before enactment of 
state Mortgage Moratorium Law, the 
moratorium law - could not be en¬ 
forced so as to grant mortgagor ex¬ 
tension beyond statutory period of 
redemption, since to do so would 
be unconstitutional. 

U.S*—Phoenix Joint Stock Land Bank 
of Kansas City v. Dewey, D.C.Kan., 

8 F.Supp. 678. 

54. Cal.—Norton v. City of Pomona, 
53 P.2d 952, 6 Cal.2d 64—pi'homp- 
son V. Los Angeles County, 35 P. 
2d 185, 140 Cal.App. 73. 

Conn.—Sanger v. City of Bridgeport, 
198 A. 746, 124 Conn. 183, 116 A. 
L.R. 1031. 

Ga.—Georgia Ry. & Electric Co. v. 
Town of Decatur, 116 S.E. 646, 29 
Ga.App. 652—Byers v. Black Motor 
Co., 16 S.E.2d 478, 65 Ga.App. 773. 


Ill.—People ex rel, Eitel v. Lindhoim- 
er, 21 N.B.2d 318, 371 Ill. 367, 124 
A.L.R, 1472, appeal dismissed Peo¬ 
ple of State of Illinois ex rel. Eltol 
V. Toman, 60 S.Ct. Ill, 308 U.S. 605, 
84 L.Ed. 432, rehearing denied 60 
S.Ct. 187, 308 U.S. 636, 84 L.Ed. 629 
—People ex rel, Sears Roebuck & 
Co. V. Lindheimer, 21 N.E.2d 318, 
371 Ill. 367, 124 A.L,R. 1472, appeal 
dismissed People of State of Illi¬ 
nois ex rel. Sears Roebuck & Co. v. 
Toman, 60 S.Ct. 112, 308 U.S. 605, 
84 L.Ed. 432, rehearing denied 60 
S.Ct. 137, 808 U.S. 636, 84 L.Ed. 
629. 

Cooney v. F. Landon Cartage Co., 
32 N.E.2d 403, 308 Ill.App. 444. 
N.M.—Yates v. Hawkins, 126 P.2d 
476, 46 N.M. 249. 

N.Y.—Triboro Parking, Inc. v. BIo- 
moier, 118 N.Y.S.2d 831, 203 Misc. 
202 . 

Ohio.—Cowie v. Central Trust Co., 3 
Ohio Supp. 363—^Heyn v. Kahn, 3 
Ohio Supp. 367. 

Pa.—De Joseph v. Standard Steel Car 
Co„ 99 Pa.Super. 497—Myers v. 
Lohr, 72 Pa.Super. 472. 

City of Brie v. Elks Bldg. Ass’n 
Bondholders, Com.Pl., 21 Erie 244, 
81 Mun.L.R, 88, reversed on other 
grounds City of Erie v. A Piece of 
Land Fronting on Southeast Cor¬ 
ner of Eighth and Peach Streets, 14 
A.2d 428, 339 Pa, 321. 

Tex.—Hutchings v. Siemens, 174 S. 
W.2d 487, 141 Tex. 448, 148 A.L.R. 
1320—Harrigan v. Blagg, 77 S.W. 
2d 524, 124 Tex. 117. 

69 C.J. p 1174 note 43. 

Impairment of obligations of contract 
with respect to remedies generally 
see supra §§ 379-413. 

Statute of firauds pertaining to real 
estate brokers' contracts is unconsti¬ 
tutional in so far as it operates upon 
contracts made prior to its effective 
date. 

Tex.—Hutchings v. Siemens, 174 S. 
W.2d 487, 141 Tex. 448, 148 A.L.R. 
1320. 

55. Mont,—^Weber v. City of Helena, 
297 P. 466, 89 Mont. 109. 

N.M.—Pankey v. Hot Springs Nat. 
Bank, 97 P.2d 391, 44 N.M. 69— 
State ex rel. Western Acceptance 
Corp, V. Moise, 96 P.2d 704, 44 N.M. 

6—City of Roswell v. Holmes, 96 
P.2d 701, 44 N.M. 1. 

55.5 N.M.—Pankey v. Hot Springs 
Nat. Bank, 97 P.2d 391, 44 N.M. 69 
—State ex rel. Western Acceptance 
Corp. V, Moise, 96 P.2d 704, 44 N.M. 

6—City of Roswell v. Holmes, 96 
P.2d 701, 44 N.M. 1. 

Defenses 

(1) 'Under an express constitution¬ 
al provision to such effect, a legisla¬ 
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tive act passed after the commence¬ 
ment of a suit, cannot have the effect 
of destroying an existing defense to 
.such suit. 

Okl.—State ex rel. Allen v. Board of 
Ed. of Independent S(diool DIst. No. 
74 of Muskogee County, 246 P.2d 
368, 206 Okl. 609—Maynard v. Cen¬ 
tral Nat. Bank of Okmulgee, 91 P. 
2d 663, 186 Okl. 272. 

(2) A proceeding before board of 
adjustment for issuance of a permit 
to drill an oil well under soning or¬ 
dinance was a "special proceeding" 
and not a "suit on any cause of ac¬ 
tion" and constitutional provision 
providing that legislature should 
have no power to destroy any exist¬ 
ing defense after suit hud been com¬ 
menced on any cause of action did 
not apply. 

Old.—In re Block 1, I>only Helght.s 
Addition, Oklahoma City* 149 P.2d 
266, 194 Okl. 221. 

Noaprooedural change 

Rule of district court naming a day 
certain each month for hearing of 
motions with a direi'tion to clerk to 
give notice thereof to attorneys and 
litigants was not a tdiange in "proce¬ 
dure," within constitutional provision 
that no act of Legislature shall affect 
right or remedy of either party or 
change rules of evidence or procedure 
in any pending case, end hence rule 
was applicable to an action commenc¬ 
ed before adoption of rule. 

N.M,—Heron v. Gaylor, 201 P.L'd 366, 
53 N.M. 44, followed In 201 P.2d 
370, 63 N.M. 60. 

F«xde«u>y of portictilar 
Constitutional provision prohibit¬ 
ing legislature from affecting right 
or remedy of either party, or of 
changing rules of evidence or proce¬ 
dure, in any pending case dons not 
prohibit use of administrator's com¬ 
pensation statute in effect at time 
of allowance of compensation to ad¬ 
ministrator rather than statute in 
efCect at time of commencement of 
estate proceeding. 

N.M.—In re Hildebrand's Estate, 264 
P.2d 674, 67 N.M. 778. 

56. 0,8.-—Cohen V, Beneficial Indus. 
Loan Corp., N.J., 60 S.Ct. 1221* 337 
U.S, 641, 93 L.Ed. 1628. 

Bowles V. Strickland, C.C.A.Oa., 
161 l^'.2d 4X9—Landay v. U- B., C.f-. 

F.2d 698, certiorari 
deniW 60 S.Ct. 721, 309 U.S. 681, 
84 L.Ed. 1024, Lane v. tr. ,S., 60 8. 
Ct. 722, 309 U.S, 681, 84 L.Ed. 1026, 
Attlx v. U. S., 60 S.Ct. 722. 300 U. 
S. 681, 84 L.Ed. 1026, and Brown v. 
U. S., 60 S.Ct. 722. 

U. S. V. Resch, D.C.Ky., 86 F. 
Supp. 389. 
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.pplication to appeals.57 directs the method by which it is to operate,® ® 

A statute may be valid which, although retro- impairs it for a reasonable and definite time,®^ 
LCtive, merely adds a remedy for an existing or removes an impediment in the way of legal 
•ight,®® or modifies an available remedy,®® or procedure.®^*® The legislature may even establish 


:!al.—Norton v. City of Pomona, 53 
P.2d 952, 5 Cal.2d 54. 

Ja.—Walker Elec. Co. v. Walton, 46 
S.E.2d 184, 203 Ga. 246. 

:il.—Hire v. Hrudika, 40 N.B.2d 63, 
379 Ill. 201—People ex rel. Bitel v, 
Lindheimer, 21 N.E.2d 318, 871 Ill, 
367, 124 A-L.R. 1472, appeal dis¬ 
missed People of State of Ill. ex 
rel. Eitel v. Toman, 60 S.Ct. Ill, 
308 U.S. 505, 84 L.Bd. 432, rehear¬ 
ing denied 60 S.Ct 137, 308 U.S. 636, 
84 L.Ed. 529—People ex rel. Sears 
Roebuck & Co. v. Lindheimer, 21 
N.E.2d 318, 371 Ill. 367, 124 A.L.R. 
1472, appeal dismissed People of 
State of Ill. ex rel. Sears Roebuck 
& Co. V. Toman, 60 S.Ct 112, 308 
U.S. 505, 84 L.Bd. 432, rehearing 
denied 60 S.Ct 137, 308 U.S. 636, 
84 L.Ed. 529. 

Me.—Bracket v. Norcross, 1 Me. 89. 
Mo.—Aetna Ins. Co. v. Hyde, 285 S. 
W. 65, 315 Mo. 113, certiorari dis¬ 
missed 48 S.Ct 174, 275 U.S. 440, 
72 L.Ed. 357. 

Johns V. State Social Security 
Commission, 143 S.W.2d 161, 235 
Mo.App. 150. 

N.Y.—Cameron Estates, Inc. v. Deer- 
ing, 115 N.T.S.2d 687, modified on 
other grounds 121 N.T.S.2d 66, 281 
App.Div. 986, affirmed 123 N.E.2d 
621, 308 N.T. 24. 

N.C.—Piedmont Memorial Hospital v, 
Guilford County, 20 S.E.2d 332, 221 
N.C. 308. 

Ohio.—Smith v. New York Cent. R. 
Co., 170 N.E, 637, 122 Ohio St 45— 
Luff V. State, 157 N.E. 388, 117 
Ohio St 102. 

Matthews v. Raff, 186 N.E. 887, 
45 Ohio App. 242, error dismissed 
186 N.E. 402, 126 Ohio St 511. 
R.I.—Houle V. Lussier, 147 A. 756, 
50 Pw.I. 339. 

Tex.—Wilson v. Work, 62 S.W.2d 490, 
122 Tex. 545. 

Lyon-Gray Lumber Co. v. Gi¬ 
braltar Life Ins. Co., Com.App., 269 
S.W. 80. 

12 C.J. p 1088 note 69, i> 1089 note 
70. 

Abatement of action 

A statute providing that actions 
shall not abate on the death of a 
party is valid and applicable to pend¬ 
ing actions which have not abated 
before it takes effect. 

Tex.—Missouri, etc., R. Co. v. Settle, 
47 S.W. 825, 19 Tex.Civ.App. 357. 
Remedial changes expressly prohib¬ 
ited 

A constitutional prohibition against 
changes of remedy or procedure as 
applied to any pending case is not 
applicable to a case in which final 
judgment has been obtained. 


N.M.—Woo Dak San v. State, 7 P.2d 

940, 36 N.M. 53. ' 

57. Cal.—^Jones v. Summers, 286 P. 
1093, 105 CaLApp. 61. 

Tex.—City of Port Worth v. Morrow, 
Civ.App., 284 S.W. 275. 

58. Conn.—Sanger v. City of Bridge¬ 
port, 198 A. 746, 124 Conn. 183, 116 
A.L.R. 1031. 

Ga.—^Edwards v. Smyly, 153 S.E. 184, 
170 Ga. 487—^Harris v. Taylor, 98 
S.E. 86, 148 Ga. 663—Darby v. 

Cook, 39 S.E.2d 665, 201 Ga. 309. 

Byers v. Black Motor Co., 16 S.E. 
2d 478, 66 Ga.App. 773—Georgia Ry. 
& Electric Co. v. Town of Decatur, 
116 S.E. 645, 29 Ga.App. 652. 

Kan.—^Ellis v. Kroger Grocery & Bak¬ 
ing Co., 152 P.2d 860, 159 Kan. 213, 
165 A.L.R. 646. 

Mich.—Guardian Depositors Corp. v. 
Powers, 296 N.W. 675, 296 Mich. 
553. 

Mont.—^Durocher v. Myers, 274 P. 
1062, 84 Mont. 226. 

N.T.—Carder Realty Corporation v. 
State, Ct.Cl., 16 N.T.S.2d 604, 172 
Misc. 498, reversed on other 
grounds 23 N.Y.S.2d 396, 260 App. 
Div. 459, affirmed 35 N.E.2d 194, 285 
N.Y, 803, motion denied 35 N.E.2d 

941, 286 N.Y. 604. 

N.D.—rOoxpus Juris cited in Davis v. 
Johnson, 170 N.W. 620, 621, 41 N.D. 
85. 

Ohio.—State ex rel. City of South 
Euclid V. Zangerle, 62 N.B.2d 160, 
145 Ohio St. 433—Tipton v. Hatch, 
2 N.E.2d 875, 131 Ohio St. 364. 
Tenn.—Sherrill v. Thomason, 238 S. 

W. 876, 146 Tenn. 499. 

Tex.—^Lyon-Gray Lumber Co. v. Gi- 
bralter Life Ins. Co., Com.App., 269 
S.W. 80. 

McCutcheon & Church v. Smith, 
Civ.App,, 194 S.W. 831. 

12 C.J. p 1089 note 71. 

“Dimension and character of the 
cause of action must remain fixed as 
of the date when the cause of action 
arose, but new remedies may be giv¬ 
en for enforcing such existing rights 
without coming within the inhibition 
of the constitution" against retro¬ 
active laws. 

Ohio.—City of Cincinnati v. Bach- 
mann, 199 N.E. 8^3, 855, 51 Ohio 
App. 108. 

Abatement of existent nuisance 
A statute authorizing confiscation 
of oil produced In violation of any 
state law or order of railroad com¬ 
mission is not unconstitutional as 
being retroactive with respect to al¬ 
ready existing illegal oil, since it 
merely afforded a remedy for the 
abatement of an existent nuisance 
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created by violation of existing or¬ 
ders and statutes. 

Tex.—Skipper-Bivens Oil Co. v. State, 
Civ.App., 115 S.W.2d 1016. 

59. U.S.—Landay v. U. S., C.C.A. 
Mich., 10 8 P.2d 698, certiorari de¬ 
nied 60 S.Ct. 721, 309 U.S. 681, 84 
L.Ed. 1024, Lane v. U. S., 60 S.Ct. 
722, 309 U.S. 681, 84 L.Bd. 1025, 
Attix V. U. S., 60 S.Ct. 722, 309 U. 
S. 681, 84 L.Ed. 1025, and Brown v. 
U. S., 60 S.Ct. 722, 309 U.S. 681. 84 
L.Ed. 1025. 

U. S. V. Resch, D.C.Ky., 85 F. 
Supp. 389. 

Cal.—United Bank & Trust Co. of 
California v. Brown, 264 P. 482, 203 
Cal. 359. 

Ohio.—Hatch v. Tipton, 2 N.E.2d 875, 
131 Ohio St. 364. 

Whalen v. Citizens Building & 
Loan Co., 36 N.E.2d 54, 67 Ohio 
.^pp. 139. 

Tenn.—Paine v. Pox, 112 S.W.2d 1, 
172 Tenn. 290. 

Tex.—McCutcheon & Church v. 
Smith, Civ.App., 184 S.W. 831. 

Ex post facto clause of the con¬ 
stitution does not invalidate a re¬ 
troactive statute modifying a civil 
remedy. 

Ohio.—George I. Cramer, Inc. v. Pat¬ 
terson, 157 N.E. 398, 250 Ohio App. 
130. 

60. Wis.—Cliffs Chemical Co. v. 
Wisconsin Tax Commissi^, 214 N. 
W. 447, 193 Wis. 296, feror dis¬ 
missed 48 S.Ct. 435, 277 U.S. 674, 
72 L.Ed. 994. 

61. Mich.—^Walz v. Dawson, 209 N. 
W. 177, 236 Mich. 344. 

N.Y.—^Railroad Co-op: Building & 
Loan Ass’n v. Boston Bldg. Es¬ 
tates, 267 N.Y.S. 204, 149 Misc. 349. 
Moratorium 

(1) A moratorium on mortgage 
foreclosures cannot be applied retro¬ 
spectively for the purpose of setting 
aside a prior foreclosure sale. 

N.Y.—Railroad Co-op. Building & 
Loan Ass’n v. Boston Bldg. Estates, 
supra. 

(2) Nor can a moratorium law be 
made applicable to a foreclosure suit 
after confirmation of the sale, so as 
to grant the mortgagor an extension 
beyond the statutory period of re¬ 
demption. 

U.S.—^Phoenix Joint Stock Land Bank 
of Kansas City v. Dewey, D.C.Kan., 
8 F.Supp. 678. 

(3) Mortgage moratorium acts as 
involving impairment of obligations 
of contract see supra § 393. 

61.5 U.S.—U. S. ▼. Resch, D.C.Ky., 
85 F.Supp. 389. 
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a new remedy where none existed before,® ^ at least 
as to actions against the state,and, conversely, 
may abolish an existing remedy entirely,provided 
sufficient time or some reasonable or efficacious rem¬ 
edy for the exercise of the right remains, retrospec¬ 
tive laws affecting remedies being invalid where all 
remedies for an existing right are taken away.®® 


16 A C. J. S* 

A retroactive statute repealing a right of action 
depending on statutory authority and not reduced 
to judgment prior to such repeal is valid,®®*® 

Accordingly, statutes may be valid which retro¬ 
actively affect matters of practice generally,®® 
venue,®7 process,®® parties,®® defenses,generai 


62. U.S.—^Landay v. U. S., C.C.A. 
Mich., 108 P.2d 698, certiorari de¬ 
nied 60 S.Ct. 721, 309 U.S. 681, 84 
L.Ed. 1024, Lane v. U. S., 60 S.Ct. 
722, 309 U.S. 681, 84 L.Ed. 1026, 
Attix V. U. S., 60 S.Ct. 722, 309 U.S. 
681, 84 L.Ed. 1025, and Brown v. U. 
S., 60 S.Ct. 722, 309 U.S. 681, 84 L. 
Ed. 1025—City of Sour Lake v. 
Branch, C.C.A.Tex., 6 P.2d 365, cer¬ 
tiorari denied City of Sour Lake v. 
Branch, 46 S.Ct. 24, 269 U.S. 565, 
70 L.Ed. 414. 

U, S. V. Resch, D.C.Ky., 85 P. 
Supp, 389. 

Ohio.—State ex rel. City of South 
Euclid V. Zangerle, 62 N.B.2d 160, 
146 Ohio St. 433. 

Pa.—Longacre Park Heating Co. v. 
Delaware C6unty, 60 A,2d 706, 160 
Pa.Super. 252. 

Tex.—^McCutcheon & Church v. 
Smith, Civ.App., 194 S.W. 831. 

. . . [the statute] creates 
a new right, rather than affords a 
new remedy to enforce an existing 
right, it is prohibited by this clause 
of the constitution [prohibiting re¬ 
troactive laws].” 

Ohio.—Hamilton County v. Rosche, 
33 N.E. 408, 50 Ohio St. 103, 111, 40 
Am.S.R. 653, 19 L.R.A, 684. 
Securing ecinltahle right 

The constitutional prohibition of 
the passage of retroactive laws re¬ 
fers only to retroactive laws that 
injuriously affect some substantial or 
vested right, and does not refer to 
those remedies adopted by a legisla¬ 
tive body for the purpose of provid¬ 
ing a rule to secure for its citizens 
the enjoyment of some natural right, 
equitable and just in itself, but which 
they were not able to enforce on ac¬ 
count of defects in the law or its 
omission to provide the relief neces¬ 
sary to secure such right. 

Ga.—Mills V. Geer, 36 S.B. 673, 676, 
111 Ga. 275, 52 L.R.A. 934. 

Mich.—Stott V. Stott Realty Co., 284 
N.W. 636, 288 Mich. 35. 

63- N'.T. — Jackson v. State, 184 N.E. 
735, 261 N.T. 134, reargument de¬ 
nied 185 N.B. 771, 261 N.T. 637. 

64- Cal.—Southern Service Co. v. 
Los Angeles County, 97 P.2d 963, 16 
Cal.2d 1, appeal dismissed 60 S.Ct. 
979, 310 U.S. 610, 84 L.Ed. 1388, re¬ 
hearing denied 60 S.Ct. 1086, 310 
U.S. 668, 84 L.Ed. 1421. 

Ill.—Pourt v. De Lazzer, 108 Nr.E.2d 
599, 348 Ill.App. 191—Lilly v. 

Grand Trunk Western R. Co., 37 N. 


E.2d 888, 312 Ill.App. 73, reversed 
on other grounds 63 S.Ct. 347, 317 
U.S. 481, 87 L.Ed. 411. 

Ohio.—Hatch v. Tipton, 2 N.E.2d 875, 
131 Ohio St. 364. 

Bryson v. American Tool Works 
Co., 5 Ohio Supp. 292. 

Tex.—‘McCutcheon & Church v. 

Smith, Civ.App., 194 S.W. 831. 

12 C.J. p 1089 note 74—28 C.J. p 24 
notes 34-36. 

Act substituting new remedy for 
an existing one is valid. 

U.S.—Sampeyreac v. U. S., Ark., 7 
Pet. 222, 8 L.Bd. 665. 

Ky.—Commonwealth Bank v. Patton, 
4 J.J.Marsh. 190. 

Vt.—Murray v. Mattison, 21 A. 632, 
63 Vt 479. 

Truegaforced penalty for past acts 
may be abolished. 

Mont.—Continental Oil Co. v. Mon¬ 
tana Concrete Co., 207 P. 116, 63 
Mont. 223. 

Ex post facto clause of the consti¬ 
tution does not invalidate a retro¬ 
active statute abolishing a civil rem¬ 
edy. 

Ohio.—George I. Cramer, Inc., v. Pat¬ 
terson, 157 N.B. 398, 25 Ohio App. 
130. 

Saving clause 

A statute repealing all laws pro¬ 
viding for the foreclosure of tax liens 
but providing that foreclosure actions 
begun prior to a specified date in the 
year of its enactment should be com¬ 
pleted in conformity with the law in 
effect prior to such date was not un¬ 
constitutional as retrospective. 

Kan.—State ex rel. McDowell v. Hol- 
ocomb. 117 P.2d 691, 154 Kan. 222. 

65. U.S.—Bronson v. Kinzie, Ill., 1 

How. 311, 11 L.Ed. 143. 

Mich.—^Ex parte Landaal, 262 N.W. 
897, 273 Mich. 248. 

N.H—Simpson v. City Sav. Bank, 66 
N.H 466, 22 Am.R. 491—Woart v. 
Winnick, 3 N.H. 473, 14 Am.D. 384. 
Ohio.—Bryson v. American Tool 
Works Co., 6 Ohio Supp. 292. 

Tex.—Paschal v. Perez, 7 Tex. 348— 
De Cordova v. Galveston, 4 Tex. 
470. 

Kelly V. Republic Building & 
Loan Ass'n, Civ.App., 34 S.W.2d 
924—City of Fort Worth v. Mor¬ 
row, Civ.App., 284 S.W. 276—Mc- 
Cutcheon & Church v. Smith, Civ. 
App., 194 S.W. 831. 

W.Va.—Consentina v. State Compen¬ 
sation Com'r, 31 S.E,2d 409. 

12 C.J. p 1090 note 76. 
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“Laws which affect the remedy or 
procedure merely are not within the 
scope of the Inhibition against rt ito- 
active laws, unless the reun'dy 
entirely taken away, or so encum¬ 
bered with conditions as to render 
it useless or impracticahle.” 

Tex.—Ex parte Roper, 134 S.W. 331. 
61 Tex.Cr. 68, 78. 

Feuding suits expressly protected 

Where suit has been comnn-tu'^'d 
by taxpayer to recover statutory 
penalty for illegal expenditure of 
city funds, legislature is wltlnnu 
power to take away such cans** 
action where constitution exprcsslj 
forbids it to do so. 

Okl.—Dowler v. State ex rel. Prunty, 
66 P.2d 1081, 179 Okl. 532. 

65.5 Conn.—Massa v. Nastrl, 3 A, 2d 
839, 125 Conn, 144, 120 A.L.II. 939. 

66. Ohio.—State ex rel. Slaughter v. 
Industrial Commission of Ohio, 9 
N.B.2d 505, 132 Ohio St, 537. 

C3ourt role empowering bar com¬ 
mittee to conduct preliminary Inves¬ 
tigations and hearings to determliif 
propriety of instituting disbarment 
proceedings Is not violative of consti¬ 
tutional prohibition against retroac¬ 
tive laws, as applied to disbarment 
proceeding based on attorney's acts 
antedating rule. 

Mo.—In re Sparrow, 90 S.W,2d 401. 
338 Mo. 203, 

In re Gallant, 95 S.W.2d 1219. 231 
Mo.App. 150. 

67. Ga—Central Georgia Power Co. 

V. Stubbs, 80 S.B. 030, 141 Ga. 172. 
La.—Payne v. Walmnlcy, App., 185 

So. 88. 

Tenn.—Brandon v. Warmath, 277 K. 

W. 2d 408. 

68. La.—McCoy v. Hunter, 120 So. 
767, 167 I^a, 1032. 

69- Ga.—Fite V. Henson, 122 S.B. 

412, 157 Ga. 679. 

Authority to suo 

Congress ha.s a remedial power to 
ratify and approve the prosecution of 
pending suits by one governmental 
agency which were brought without 
a prior authorization of another agen¬ 
cy which had been previously re¬ 
quired. 

U.S,—Bowles V, Strickland, C.C.A.Ga., 
151 F.2d 419. 

70. Tex,—City of Rising Star v. Dill. 
Civ.App., 269 S.W. 652, affirmed 
Dill V. City of Rising Star, Com. 
App., 269 S.W. 769. 



16A C.J.S. 

or particular rules as to evidence in various actions, 
verdict,71.5 judgment,72 measure of damages,72.5 
costs,73 attorney’s fees,73.6 interest,73.10 or interest 
by way of damages,73.15 and review.74 Statutes 
dealing with the recording of prior instruments 
will likewise be upheld,75 provided reasonable time 
is given holders of such instruments to comply with 
such statutes.75.6 However, the legislature cannot 
provide a remedy for a right the enforcement of 
which has been barred by lapse of time,76 or abolish 


CONSTITUTIONAL LAW § 418 

a remedy so far carried into operation as to have 
created a vested right therein.77 

In applying the foregoing rules, retroactive stat¬ 
utes have been upheld as remedial which required 
an agreement to make a will or to make a devise by 
will to be in writing,77.5 authorized deviation from 
the terms of a trust due to change of circum- 
stances,77‘io dispensed with the necessity of ancil¬ 
lary administration of estates of nonresident dece¬ 
dents owning land in the state,77.15 provided that 


JTaked. lesral to d'efexLse 

The legislature may, by retroactive 
legislation, talce away a naked legal 
right which its possessor could have 
used to avoid a valid and binding 
contract, which It is usually unjust 
to insist upon, and which no constitu¬ 
tional provision was designed to pro¬ 
tect. 

Ga.—Maryland Cas. Co. v. Posey, 199 
S.E. 643, 58 Ga-App. 723. 

Statutory defenses 
Conn.—Massa v. Nastri, 3 A.2d 839, 
125 Conn. 144, 120 A.L.R. 939. 

71. Mo.—Sevedge v. Kansas City, 
St. L. & C. R. Co., 53 S.W.2d 284, 
331 Mo. 312. 

N.H.--Rich V. Flanders, 39 N.H. 304. 
N.Y .—In re Caspar's Will, 291 N.Y. 

S. 685, 161 Misc, 199. 

N.C.—Spencer v. McDowell Motor Co., 
72 S.B.2d 698, 236 N.C. 239—Pied¬ 
mont Memorial Hospital v. Guil¬ 
ford County, 20 S.E.2d 332, 221 N.C. 
308—Byrd v. Johnson, 16 S.E.2d 
843, 220 N.C. 184. 

Ohio.—Heyn v. Kahn, 3 Ohio Supp. 
367. 

S.C.—Boyd v. Boyd, 189 S.E. 794, 182 
S.C. 498. 

12 C.J. p 1089 note 70. 

71.5 Numher of Jurors in agreement 
The statute authorizing a verdict in 
a Jury trial in a civil action to be 
rendered by ten or more of the jury 
agreeing where the trial is had by a 
jury of twelve and by five or more 
of the jury agreeing where the trial 
is had by a jury of six is constitu¬ 
tional as applied to the trial of caus¬ 
es of action which arose prior to the 
effective date thereof. 

N.J.—Morin v. Becker, 79 A.2d 29, 6 
N.J. 457. 

72. Ill.—^Mather v. Parkhurst, 134 
N,E. 91, 302 Ill. 236. 

Tenn.—Cavender v. Hewitt, 239 S.W. 

767, 146 Tenn, 471, 22 A.L.R. 756. 
Power to revoke or modify 

The statute giving probate court 
same power as common pleas court to 
vacate or modify judgments, as ap¬ 
plied to an executrix’ account that 
was confirmed 27 months before stat¬ 
ute became effective, is not unconsti¬ 
tutional as violative of constitution¬ 
al inhibition against legislative en¬ 
actment of retroactive laws. 

16A C.J.S.—8 


Ohio.—Pengelly v. Thomas, 65 N.E.2d 
897, 79 Ohio App. 53, appeal dis¬ 
missed 67 N.E.2d 714, 146 Ohio St. 
693. 

72.5 U.S.—Standard Oil Co. of Cal. v. 
U. S., C.C.A.Cal., 107 F.2d 402, cer¬ 
tiorari denied 60 S.Ct, 469, 309 U.S. 
654, 84 L.Ed. 1003, rehearing de¬ 
nied 60 S.Ct. 708, 309 U.S. 697, 84 
L.Ed, 1036, certiorari denied 60 S. 
Ct, 715, 309 U.S. 673, 84 L.Ed. 1019. 

Interest 

State statute providing that meas¬ 
ure of damages in all cases where 
oil or gas has been heretofore or 
should be thereafter extracted from 
existing or subsequently drilled well 
by person without right but asserting 
claim of right in good faith should 
be value of oil or gas at time of ex¬ 
traction without interest was not un¬ 
constitutional because of retrospec¬ 
tive operation as against contention 
that statute impaired vested right to 
recover interest under prior statute. 
U.S.—Standard Oil Co. of Cal. v. U. 
S., supra. 

73. U.S.—Cohen v. Beneficial Indus. 
Loan Corp., N.J., 69 S.Ct. 1221, 337 
U.S. 541, 93 L.Ed. 1528. 

Minn.—In re Judicial Ditch No. 4 
Murray County, 200 N.W. 833, 161 
Minn. 66. 

Mo.—State v. Kerr, 8 Mo.App. 125. 
N.y.—Hayman v. Morris, 37 N.Y.S. 
2d 884, settled 38 N.Y.S.2d 782, 179 
Misc. 265. 

73.5 N.Y,—Curtis v. McWilliams 
Dredging Co., 78 N.Y.S.2d 317, 191 
Misc. 1022, reversed on other 
grounds 88 N.Y.S.2d 838, 195 Misc. 
90. 

Hayman v. Morris, 37 N.Y.S.2d 
884, settled 38 N.Y.S.2d 782, 179 
Misc. 265. 

73.10 N.Y.—Curtis v. McWilliams 
Dredging Co., 78 N.Y.S.2d 317, 191 
Misc. 1022, reversed on other 
grounds 88 N.Y.S.2d 838, 195 Misc. 
90. 

73.15 N.Y.—Curtis v. McWilliams 
Dredging Co., supra. 

74. Ala.—State v. Elliott, 21 So.2d 
310, 246 Ala. 439, followed in El¬ 
liott V. State of La., 21 So.2d 312, 
two cases, 246 Ala, 441, 442. 
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La.—Wall V. Close, 10 So.2a 779, 201 
La. 986. 

Mo.—Johns V. State Social Security 
Commission, 143 S.W.2d 161,- 235 
Mo.App. 150. 

Ohio.—State ex rel. Slaughter v. In¬ 
dustrial Commission of Ohio, 9 N. 
E.2d 505, 132 Ohio St. 537. ’ 

Criminal action 

Statute reducing time for filing 
bill of exceptions made applicable to 
pending criminal actions is not in¬ 
valid as retroactive since relating to 
remedy. 

Ohio.—Luff V. State, 157 N.E. 388, 
117 Ohio St. 102. 

So as to constitutional provision 
Cal.—Jones v. Summers, 286 P. 1093, 
105 Cal.App. 51, 

La.—^Whittington v, Payne, 92 So. 
128, 151 La. 595. 

75. Colo.—Moore v. Chalmers-Gallo- 
way Live Stock Co., 10 P.2d 950, 
90 Colo. 548—Cobb v. Internation¬ 
al State Bank, 186 P. 529, 67 Colo. 
488. 

Ga.—Hammack v. McDonald, 113 S. 
E. 83, 153 Ga. 643. 

75.5 Pa.—^Farmers Nat. Bank & 
Trust Co. of Reading, to Use of 
Adams v. Berks County Real Es¬ 
tate Co., 5 A2d 94, 333 Pa. 390, 
121 A.L,R. 906. 

75. Colo.—Hewitt v. Colorado 
Springs Co., 5 Colo. 184. 

Tex,—Mellinger v. Houston, 3 S.W. 
249, 68 Tex. 36. 

77. Mo.—^Ruecking Const. Co. v. 
Withnell, 191 S.W. 686, 269 Mo. 
646, affirmed Withnell v. Ruecking 
Const. Co., 39 S.Ct. 200, 249 U.S. 
63, 63 L.Ed. 479. 

77.5 Ohio,—^Ayres v. Cook, App., 46 
N.E.2d 629. affirmed 43 N.E.2d 287, 
140 Ohio St. 281. 

Heyn v. Kahn, 3 Ohio Supp. 367 
—Cowie V. Central Trust Co., 3 
Ohio Supp. 363. 

77.10 N.H.—Citizens' Nat. Bank v. 
Morgan, 51 A.2d 841, 94 N.H. 284, 
170 A.L,R. 1216. 

77.15 Tex.—Adams v. Duncan, 215 S. 
W.2d 599, 147 Tex. 832. 
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dissolved corporations should be continued for a 
specified period of time and until final disposition 
of all suits begun within that time,provided 
that the holder in possession of a fee simple interest 
in property may have partition irrespective of the 
class or duration of the estate of any petitionee 
named in the action,*^'^•25 repealed a statute provid¬ 
ing a method of making changes in school districts 
and declaring all actions and proceedings taken un¬ 
der such repealed statute null and void,'^'^•30 removed 
the requirement of leave of court as a condition of 
issuance of execution after lapse of a designated 
period from entry of judgment,'^7.35 or raised the 
age pf a child for the support of whom the court 
may require a parent to contribute on the granting 
of a divorce.'^'^-^® 


I6A C.J.S. 

b. Statutes of Limitation 

Since statutes of limitation are generatty regarded 
as remedial, It Is within the power of the legislature to 
enact statutes limiting the time for bringing action on 
antecedent causes, provided reasonable opportunity re¬ 
mains for asserting rights, or extending such time, ex¬ 
cept where the extension would revive barred rights. 

In some jurisdictions, the constitution expressly 
provides that no statute shall be passed lessening 
the time within which a civil action may be com¬ 
menced on any cause of action existing at the time 
of its passage.'^'^*^® However, statutes of limitation 
are generally regarded as remedial,ami statutes 
limiting or shortening the time within which actions 
based on antecedent causes may be liruught are 
valid,provided a reasonable opportunity remains 
available for the assertion of such rights and 


77.20 Ga.—Byers v. Black Motor Co., 
16 S.E.2d 478, 65 Ga.App. 773. 

77.25 N.H.—^Wallace v. Stearns, 77 
A.2d 109, 96 N.H. 367. 

77.30 Ohio.—State ex rel. Core v. 
Green, 115 N.B.2d 157, 160 Ohio St. 
175. 

77.35 S.D.—Lahman v. Hastings, 54 
N.W.2d 166, 74 S.D. 431, followed 
in 54 N.W.2d 168, 74 S.D. 435. 

77.40 Tex.—^DuPre v. DuPre, Civ. 
App., 271 S.W.2d 829. 

77.50 Fla.—Lee v. Lang, 192 So. 490, 
140 Fla. 782, 

78. Minn.—Kozisek v. Brigham, 210 
N.W. 622, 169 Minn. 57. 

N.H,—Bourque v. Adams, 40 A. 2d 
582, 93 N.H. 257. 

Ohio.—Matthews v. Raif, 186 N.E. 
887, 45 Ohio App, 242, error dis¬ 
missed 186 N.E. 402, 126 Ohio St. 
611. 

Heyn v, Kahn, 3 Ohio Supp. 367. 

79. tr.S. —^Hazlitt v. Fawcett Pub¬ 

lications, Inc., D.C.Conn., 116 F. 
Supp. 538—Commander-Larabee 

Milling Co. v. Manufacturers & 
Traders Trust Co., D.C.N.T., 61 F. 
Supp. 341. 

Colo.—Corpus Juris cited iu Kelly v. 
Heller, 222 P. 648, 649, 74 Colo. 
470. 

Ga.—State Revenue Commission v. 
Edgar Bros. Co., 190 S.E. 623, 66 
Ga.App. 505, reversed on other 
grounds 194 S.E. 505, 185 Ga. 216, 
conformed to 197 S.E. 332, 57 Ga. 
App. 901, vacated 197 S.E. 332, 67 
Ga.App. 901, appeal dismissed 68 
S.Ct 761. 303 U.S. 626, 82 L.Ed. 
1088. 

Sovereign Camp, W. O. W, v. 
Gunter, 200 S.E. 181, 59 Ga.App! 
189. 

N.H—Bourque v. Adams, 40 A.2d 
582, 93 N.H. 257. 

Tex.—Williams v. Reed, Civ.App., 160 
S.W.2d 316, error refused. 

12 C.J. p 1089 note 72. 


80. U.S.—Federal Grain Co. v. U. S., 
D.C.Mo., 35 F.2d 260. 

Ark.—Coco V. Miller, 104 S.W.2d 209, 
193 Ark. 999. 

Cal.—Rand v. Bossen, 162 P.2d 457, 
27 Cal.2d 61—Wells Fargo & Co. 

V. City and County of San Fran- 
. cisco, 162 P.2d 625, 25 Cal.2d 37. 

Security First Nat. Bank of Los 
Angeles v. Sartori, 93 P.2d 868, 34 
Cal.App.2d 408—Miami Valley 
Coated Paper Co. v. Pacific Nat. 
Bank, 67 P.2d 233, 13 Cal.App.2d 
621—Steinbauer v. Bondesen, 14 
P.2d 106, 126 CaLApp. 419. 

Fla.—Campbell v. Horne, 3 So.2d 
125, 147 Fla, 623. 

Ky.—Jackson v, Evans, 146 S.W.2d 
1061, 284 Ky. 748—Louisville Co¬ 
operage Co. V. Rudd, 124 S.W.2d 
1063, 276 Ky. 721, 144 A.L.R. 763. 
La.—State ex rel. Richardson v. Re¬ 
corder of Mortgages, 125 So. 473, 
12 La.App. 62. 

Minn.—Kozisek v. Brigham, 210 N. 

W. 622, 169 Minn. 67. 

Ohio.—Lash v. Mann, 49 N.E.2d 689, 
141 Ohio St. 677. 

Whalen v. Citizens Building & 
Loan Co., 36 N.E.2d 64, 67 Ohio 
App. 139—Columbian Building & 
Loan Co. v. Meddles, App., 36 N.E. 
2d 902. 

Tex.—Mellinger v. City of Houston, 
3 S.W. 249, 68 Tex. 86. 

Bunn V. City of Laredo, Civ. 
App., 208 S.W. 675, affirmed, Com. 
App., 245 S.W. 426. 

W.Va.—Consentina v. State Compen¬ 
sation Com'r, W.Va., 31 S.E.2d 499. 
12 C.J. p 1089 note 72 [a], [b]. 

“Legislature may not, in prescrib¬ 
ing the period of time in which 
rights must be enforced in courts or 
otherwise, destroy a right which 
one person is entitled to enforce 
against another.*' 

Tex.—McCutcheon & Church v. 
Smith, Civ.App., 194 S.W. 831, 833*. 
“If the statute operates immedi¬ 
ately to cut oft the existing remedy, 
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or within so short a time as to give 
the party no reasor.able opportu¬ 
nity to exercise his remedy, then the 
retroactive application of the stat¬ 
ute is unconstitutional as to such 
party."“ 

Cal.—Roscfield VtiMng Co. v. Supe¬ 
rior Court in and for City and 
County of San Francisco, 47 B.2d 
716, 717, 4 CaL2a 120. 
Peter mi n a tloix of rsasonableness 
of the time is not a matter of dis¬ 
cretion, but a question of the con¬ 
stitutionality of statute, and It It 
appears there was reasonable time 
for exercise of remedy before stat¬ 
utory bar became fixed, the coxirt 
cannot consider individual hardship 
or other circumstance, but must give 
effect to express provisions of the 
law. 

Cal.^—Rosefleld Backing Co, v. Supe¬ 
rior Court in and for City and 
County of San Francisco, supra. 
Periods held saAoient 

(1) A statute requiring an action 
to be brought to trial within ffve 
years after the filing of the “ac¬ 
tion," Instead of after the filing of 
the “answer," Is valid where its ap¬ 
plication affords a i>arty one year 
to taring the action to trial. 

Cal.—ItOHefield Packing Co. v. Supe¬ 
rior Court in and for City and 
County of San Francisco, supra. 

(2) Such a statute is valid al¬ 
though it affords a party only sev¬ 
en months in which to act. 

Cal.—Miami Valley Coated Bfiper 
Co. V. Pacific Nat, Bank, 67 P.2d 
238, 13 Oal.App.2d 621. 

(3) The ninety-day period botw(!cn 
the passage of an act regulating 
presentation of claims on decedent's 
estates, and its (-iffeotlve dato, la 
sufficient to afford a creditor a 
reasonable opportunity. 

Ohio.—Matthews v. Raff, 186 N.Ifl. 
887, 45 Ohio App. 242, error dis¬ 
missed 186 N.E. 402, 126 Ohio St. 
64L 
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statutes extending such time are likewise valid, i which have already become barred, either under 
except where their effect would be to revive rights j 


(4) An eight-month period within • 
which to move for the extension of 
a compensation award is reasonable. 
Pa.—De Joseph v. Standard Steel 
Car Co., 99 Pa.Super. 497. 

Statute xnalciug judgments conclu¬ 
sive 

A statute rendering conclusive 
judgments and decrees of the pro¬ 
bate court in guardian^s and admin¬ 
istrator's sales, and as to prior sales 
allowing twelve months for attack¬ 
ing such proceedings, is held valid 
as a statute of limitations. 

Ark.—Day v. Johnston, 260 S.W. 

632, 158 Ark. 478. 

Claims against decedent’s estate 
A law reducing the period for fil¬ 
ing claims against decedent’s estate 
is not unconstitutional as applied to 
the estate of decedent who died aft¬ 
er its effective date, since the consti¬ 
tutional provision prohibiting pas¬ 
sage of any statute lessening time 
within which a civil action may be 
commenced on existing cause of ac¬ 
tion applies to civil actions and not 
to nonclaim statutes, and its pur¬ 
pose is to prevent a subsequent stat¬ 
ute from retrospectively reducing a 
period of limitation after it has be¬ 
gun to run. 

Fla.—In re Woods’ Estate, Fla., 183 
So. 10. 

Change of rule of evidence 

A statute providing that certain 
mortgages should not be a lien after 
twenty years is not invalid as retro¬ 
active, although applicable to a prior 
mortgage, where the mortgagee had 
five years in which to renew his lien, 
since such a statute is merely a 
change in a rule of evidence. 

S.C.—Boyd V. Boyd, 189 S.E. *794, 182 
S.C. 498. 

01. tr.S.—Pittsburgh Can Co. v. U. 

S., C.C.A.Pa., 113 F.2d 821. 

Cal.—Band v. Bossen, 162 P.2d 467, 
27 Cal;2d 61—Rosefleld Packing Co. 
V. Superior Court in and for City 
and County of San Francisco, 47 P. 
2d 716, 4 Cal.2d 120—^Davls & Mc¬ 
Millan V. Industrial Accident Com¬ 
mission, 246 P. 1046. 198 Cal. 631, 
46 A.L.R. 1095. 

N.H.—Bourque v. Adams, 40 A.2d 582, 
93 N.H. 267. 

—B-C Remedy Co. v. Unemploy¬ 
ment Compensation Commission of 
N. C., 36 S.E.2d 733, 226 N.C. 62, 
163 A.L.R. 773. 

12 C.J. p 1089 note 73. 

Redemipftion period 

Enactment of statute retroactive 
in effect, extending period for re¬ 
deeming realty from tax sale to in¬ 
clude, along with the previous two- 
year period from date of sale, period 
up to execution of tax deed is with¬ 


in power of legislature, since statute 
merely affected a remedial right. 

U.S.—In re Argyle-Lake Shore Bldg, 
Corporation, C.C.A.I11., 78 P.2d 491. 
Tax colleotiou proceedings 

(1) Retroactive statutory provi¬ 
sion making extension of limitations 
on proceedings to collect income and 
profits tax applicable to assessments 
made before enactment thereof was 
held not unconstitutional. 

U.S.—Pratt & Letchworth Co. v. U. 
S., D.C.N.T., 1 P.Supp. 745. 

(2) Laws affecting taxation gener¬ 
ally see infra § 419. 

Time for refiling chattel mort¬ 
gages on file may be extended. 

Colo.—Ellison v. Tuckerman, 134 P. 

163, 24 Colo.App. 322. 

Ohio.—Harvey v. Ciocco, 32 Ohio 
Cir.Ct. 379. 

Transfer of aotion to different court 
Where statute of limitations had 
not run at time action on installment 
note was commenced in superior 
court, which did not have jurisdiction 
of action, but had become operative ' 
as to every installment of principal 
or interest except two when action 
was transferred to municipal court 
by order of superior court, the 
amendment to statute allowing court 
in which action is brought, which 
has no jurisdiction over it, to trans¬ 
fer the case to the proper court, 
which provided that an action trans¬ 
ferred should be deemed to have been 
commenced at time complaint was fil¬ 
ed in court from which it was orig¬ 
inally transferred, was applicable, so 
as to preclude defendants from as¬ 
serting statute of limitations, not¬ 
withstanding action was filed in su¬ 
perior court nearly two years prior 
to adoption of amendment. 

Cal.—Morgan v. Somervell, 104 P.2d 
866, 40 Cal.App.2d 398. 

82. U.S.—^William Danzer & Co., 
Inc., V. Gulf and Ship Island R. Co., 
Miss., 45 S.Ct. 612, 268 U.S. 633, 
69 L.Ed. 1126. 

Cal.—^Davis & McMillan v. Industrial 
Accident Commission, 246 P. 1046, 
198 Cai. 631, 46 A.L.R. 1096. 

Colo.—^Denver, etc., R. Co. v. Wood¬ 
ward, 4 Colo. 162. 

Ga.—^Bussey v. Bishop, 150 S.E. 78, 
169 Ga. 251, 67 A.L.R. 287. 

Ky.—Jackson v. Evans, 145 S.W.2d 
1061, 284 Ky. 748—City of Louis¬ 
ville V. Louisville Asphalt Co., 130 
S.W.2d 739, 279 Ky. 318—Louisville 
Cooperage Co. v. Rudd, 124 S.W.2d 
1063, 276 Ky. 721, 144 A.L.R. 763. 
Neb.—Borland v. City of Humboldt, 
262 N.W. 22, 129 Neb. 477. 

Oki.—State V. Ward, 118 P.2d 216, 
189 Okl. 632. 

Tex.—Mellinger v. City of Houston, 
3 S.W. 249, 68 Tex. 37. 
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Henson v. C. O. Slaughter Co., 
Civ.App., 206 S.W. '375—McCutche- 
on & Church v. Smith, Civ.App., 194 
S.W. 831—Cathey v. Weaver, Civ. 
App., 193 S.W. 490, affirmed 242 S. 
W. 447, 111 Tex. 615. 

' “Until the statute [of limitations] 
has run it is a mere regulation of 
the remedy, and like other such reg¬ 
ulations subject to legislative con¬ 
trol. Afterwards it is a defense, not 
of grace, but of right . . . and 

like other defenses not to he taken 
away by legislative enactment.” 

N.Y.—People ex rel. Reibman v. War¬ 
den of County Jail at Salem, 275 
N.T.S. 59, 63, 242 App.Div. 282. 
Period extended after reduction 

(1) A claim not brought within the 
period allowed by a statute shorten¬ 
ing the period of limitations cannot 
be revived by a subsequent statute 
extending the period. 

Tex.—Cathey v. Weaver, Civ.App., 
193 S.W. 490, affirmed 242 S.W. 447, 
111 Tex. 516. 

(2) This is particularly true where 
under the sul^sequent statute con¬ 
flicting riglxts could have become 
vested. 

Tex.—Cathey v. Weaver, 242 S.W. 
447, 111 Tex. 615. 

I Comity protected by express prohibi¬ 
tion 

An act preventing county from 
pleading limitations as defense to 
suit for delinquent tax fees is Inef¬ 
fective to bar county from pleading 
limitation completed against cause 
of action before passage of act, since 
to do so would be a violation of the 
prohibition against retrospective 
laws. 

Tex.—Fannin County v. Renshaw, 
Civ.App., 29 S.W.2d 476, error dis¬ 
missed. 

Iiaws favoring individuals or impos¬ 
ing new liabilities on people 

(1) Laws extending time allowed 
permittee for making proof of ap¬ 
plication of water to beneficial use, 
before the expiration of the prior 
period, did not violate the constitu¬ 
tional prohibition against retroac¬ 
tive laws favoring corporations, in¬ 
dividuals, or associations, or laws 
imposing new liabilities on the peo¬ 
ple of counties or municipal subdi¬ 
visions for past transactions. 

Idaho.—Big Wood Canal Co. v.' 

Chapman, 263 P. 45, 45 Idaho 380. 

(2) But under such a constitu¬ 
tional limitation, a right lost by lapse 
of time because not asserted within 
the time limited by the statute cre¬ 
ating the right may not be recreat¬ 
ed by a subsequent act of the legis¬ 
lature. 

Mont.—Dolenty v. Broadwater Coun¬ 
ty, 122 P. 919, 46 Mont 261. 
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the terms of a contractS^.S or by a statute that made 
the limitation of time inhere in the right rather than 
in the remedy.®2-io 

Statutes of limitation as affecting vested rights 
generally are considered in § 266 supra, and as im¬ 
pairing the obligation of contracts, in § 394 supra. 

I 419 . - Laws Affecting Taxation 

a. In general 

b. Income tax 

c. Transfer and estate taxes 

a. In General 

Mere retroactivity of a statute affecting taxation 
does not render it unconstitutional; such a statute is 
valid if it is not arbitrary, and does not disturb vested 
rights, impair contractual obligations, or violate due 


process. Generally, a legislature may make provision 
with respect to the collection of back taxes or taxes 
on omitted property; the restrictions on this power are 
greater under express constitutional prohibitions of ret¬ 
rospective laws. 

Quoted In: Tenn.— Penn-Dixie Cement Corp. v. Kizer, 
250 S.W.2d 904. 909, 194 Term. 412, ap¬ 
peal dismissed l»enn-Dixio Cement Corp. 
V. Dickinson. 73 S.Ct. 212, 344 U.S. 890, 
97 D.Ed. 689. 

Although there is dictum to the contrary,«2.50 
it is a generally recognized rule that the mere retro¬ 
activity of a statute affecting taxation does not 
render it unconstitutional.^^ In each case it is 
necessary to consider the nature of the tax and the 
circumstances in which it is laid before it can be 
said that its retroactive application is so harsh and 
oppressive as to transgress constitutional liniita- 
tions.^3-^ Thus, a retroactive tax measure is cn- 


Assertioxx of claims agfalnst new 
party 

The provision in the Abandoned 
Property Law for payment of un¬ 
claimed insurance funds to the state 
which thereupon becomes responsi¬ 
ble for established claims thereto, 
and making the statute enforceable 
notwithstanding the bar of any stat¬ 
ute of limitations, does not uncon¬ 
stitutionally revive claims barred by 
the statute of limitations, by reason 
of its retrospective operation. 

N.Y.—Connecticut Mut. Life Ins. Co. 
V. Moore, 74 N.E.2d 24, 297 N.Y. 
1, appeal dismissed in part 68 S. 
Ct. 103, 332 U.S, 788, 92 L.Ed. 371, 
affirmed 68 S.Ct. 682, 333 U.S. 541, 
92 L.Ed. 863, rehearing denied 68 
S.Ct 1014, 334 U.S. 810, 92 L.Ed. 
1741. 

In re Application of New York 
University, 63 N.Y.S.2d 556, 271 
App.Dlv. 131, affirmed 73 N.E.2d 
36, 296 N.Y. 913. 

82.5 Mass.—Mulligan v. Hilton, 24 
N.E.2d 676, 305 Mass. 6, 133 A. 
L.R. 376. 

82.10 Mass.—Mulligan v. Hilton, su¬ 
pra. 

82.50 N.Y. — RKO-Keith-Orpheum 
Theatres v. City of New York, 127 
N.E.2d 284, 308 N.Y. 493. 

83. U.S.—Welch V. Henry, Wis., 69 
S.Ct 121, 305 U.S. 134, 83 L.Ed. 
87, 118 A.L.R. 1142, rehearing de¬ 
nied 69 S.Ct 260, 305 U.S. 675, 83 
L.Ed. 437—Milliken v. U. S., Ct 
CL, 51 S.Ct 324, 283 U.S. 15, 75 
L.Ed. 809—Cooper v. U. S., CtCL, 
50 S.Ct 164, 280 U.S. 409, 74 L.Ed. 
516. 

Alaska S. S. Co. v. Mullaney, C. 
A.Alaska, 180 F.2d 805—Wheeler v. 
C. I. R., C.C.A.9, 143 F.2d 162, re¬ 
versed on other grounds 66 S.Ct. 
799, 324 U.S. 642, 89 L.Ed. 1166, re¬ 
hearing denied 65 S.Ct 1182, 326 
U.S. 892, 89 L.Ed. 2004—Wells v. 
Commissioner of Internal Revenue, 


C.C.A., 63 F.2d 426, reversed on 
other grounds 63 S.Ct 761, 289 U.S. 
670, 77 L.Ed. 1439—^Frew v. Bowers, 
C.C.A.N.Y., 12 F.2d 625, dismissed 
48 S.Ct 22, 275 U.S. 678, 72 L.Ed. 
436. 

Combs V. U. S., D.C.Vt, 98 P. 
Supp. 749—U. S. V. Pownall, D.C. 
Cal., 65 P.Supp. 147, affirmed, C.C. 
A., 169 P.2d 73. affirmed 68 S.Ct 
1294, 334 U.S. 742, 92 L.Ed. 1694, | 
rehearing denied 69 S.Ct. 11, 336 
U.S. 836, 93 L.Bd. 389—Hudson v. 
U. S., CtCL, 12 F.Supp. 620, mo¬ 
tion overruled 13 P.Supp. 640, re¬ 
versed on other grounds 67 S.Ct. 
809, 299 U.S. 498, 81 L.Ed. 370. 

Woods V. Lewellyn, Pa., 252 P. 
106, 164 C.C.A. 218. 

Ark.—Du Laney v. Continental Life 
Ins. Co., 47 S.W.2d 1082, 185 Ark. 
617—Stanley v. Gates, 19 S.W.2d 
1000, 179 Ark. 886. 

D.C.—Neild V. District of Columbia, 
110 P.2d 246, 71 App.D.C. 306. 

Md.—^Diamond Match Co. v. State 
Tax Commission, 200 A. 866. 
Mass.—Merchants Nat Bank of Bos¬ 
ton V. Merchants Nat Bank of Bos¬ 
ton, 62 N.E:2d 831, 318 Mass. 663— 
Providence Sav. Inst. v. Boston, 
101 Mass. 675, 3 Am.R. 407. 

Mich.—Hazel Park Nonpartisan Tax¬ 
payers Ass’n V. Royal Oak Tp., 27 
N.W.2d 249, 317 Mich, 607, appeal 
dismissed 68 S.Ct 219, 332 U.S. 
832, 92 L.Ed. 406, and City of Pern- 
dale V. Hazel Park Nonpartisan 
Taxpayers Ass'n, 68 S.Ct. 221, 332 
U.S. 832, 92 L.Ed. 406. 

Minn.—State v. Industrial Tool & Die 
Works, 21 N.W.2d 31, 220 Minn. 
591. 

Nev.—State v. Manhattan Silver Min. 
Co., 4 Nev. 318. 

N.Y.—Pierce-Arrow Motor Corp. v. 
Mealey, 59 N.Y.S.2d 668, 270 App. 
Div. 286, appeal denied 61 N.Y.S.2d 
526, 270 App.Div. 867, appeal de¬ 
nied 67 N.E.2d 626, 296 N.Y. 896— 
Bradford v. Suffolk County, 16 N.Y. 

116 


S.2d 363, 267 App.Div. 777, modlllml 
on other grounds 28 N.E.2d 932, 283 
N.Y. 603. 

Town of Irondeguott v. Monroe 
County, 288 N.Y.S. 533, 168 Misc. 
123, affirmed 6 N.Y.S.2d 6.60, 254 
App.Div. 933, appeal dismissed 18 
N.E.2d 302, 279 N.Y. 668. 

Pa.—Commonwealth v. Budd Co., Pa., 
108 A.2d 663, 379 Pa 169. 

Chester County Mut Ina, Co. v. 
Messnor, 63 Dauph.Co. 46. 

Utah.—Garrett Freight Lines v. State 
Tax Commission, 135 P.2d 523, 103 
Utah 390, 146 A.L.R. 1003. 

Wash.—^Bates v. McLeod, 120 P.2d 
472, 11 Wash.2d 648. 

83 C.J. p 279 note 27, p 288 note 87. 
So as to income tax law see infra 9 
419 b. 

Chain store tax 

A chain store tax act which im¬ 
poses, on the addition of each now 
store, a higher rate of tax on each 
of the stores already In the chain, Is 
not unconstitutionally retroactive. 
Idaho.—J. C. Penney Co. v. Dlefen- 
dorf, 32 P.2d 784, 64 Idaho 374, fol¬ 
lowed in Safeway Stores v. Dlefen- 
dorf, 32 P.2d 798, 64 Idaho 407. 

Change In medtusn of payment 
A statute may change the medium 
in which a special assessment is to 
bo paid at any time before the 
amount of the assessment is hxed. 
Cal.—Hershey v. Heclamatlon Dist 
No. 730, 122 P. 1074, 162 CaL 401. 

12 C.J. p 1090 note 89. 

83.5 U.S.—Welch V. Henry, Wis., 69 
S.Ct. 121, 305 U.S. 184, 83 L.Ed. 
87. 

D.C.—Neild V. District of Columbia, 
1X0 P.2d 246, 71 App.D.C. 306. 

N.Y.—In re Gate's Estate, 97 N.Y.S. 
2d 171, 276 App.Div, 661, followed 
in In re Marauez' Estate, 97 N.Y. 
S.2d 629, affirmed 93 N.E.2d 926, 
301 N.Y. 666, affirmed In re Gate's 
Estate, 93 N.B.2d 924, 301 N.Y. 653. 
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forccable which does not result in impairment of 
the obligations of a contract or interference with 
vested rights,and which does not, in its applica¬ 
tion, take property arbitrarilySS or in disregard of 
due process,or annul or interfere with judgments 
theretofore rendered.S6-5 it has even been held that 
retroactive tax laws may be valid although they 
impair vested rights.^^-^^ 

Accordingly, a tax based on a prior assessment 
is valid,^'^ as is one which imposes an additional 
franchise tax after the payment of the amount fixed 


by the prior law^'^-S or which increases a franchise 
tax for the current year by changing the method of 
computing the income of the preceding year on 
which the tax is based and, in the absence of a 
constitutional provision to the contrary,a sales 
tax act is valid which applies retrospectively to 
the proceeds of sales received before its effective 
date.90 So, also, a statute is valid which retro¬ 
actively corrects inequalities resulting from a par¬ 
ticular manner of taxation,imposes a tax to pay 
a prior indebtedness,changes the basis of an 


XTeed of government as test 

The validity of a law imposing tax 
which Is retroactive in operation is 
tested by determining whether or not 
such law is subject to some funda¬ 
mental or constitutional objective 
apart from its retroactive character, 
and need of government has been 
deemed sufficient justification for re¬ 
troactivity of tax measure when im¬ 
position thereof seems consonant 
with justice and conditions are not 
such as would ordinarily involve 
hardship. 

U.S.—-Combs v. U. S., D.C.Vt, 98 F. 
Supp. 749. 

84. Cal.—Roth Drugs v. Johnson, 57 
P.2d 1022, 13 Cal.App.2d 720. 

Kan.—Mizer v. Kansas Bostwick Irr. 
Dist. No. 2, 239 P.2d 370, 172 Kan. 
167, appeal dismissed 72 S.Ct. 1053, 
343 U.S. 964, 96 L.Ed. 1356. 

Md.—^Diamond Match Co. v. State 
Tax Commission, 200 A. 365. 

N.C.—Piedmont Memorial Hospital v. 
Guilford County, 20 S.B.2d 332, 
221 N.C. 308. 

Ohio,—State ex rel. Lewis v. Scioto- 
Sandusky Conservancy Dist., 113 
N.B.2d 633, 160 Ohio St. 155. 

Pa.—Chester County Mut. Ins. Co. 

V. Messner, Com.Pl., 03 Dauph.Co. 
46. 

Tenn.—Penn-Dixie Cement Corp. v. 
Kizer, 260 S.W.2d 904, 194 Tenn. 
412, appeal dismissed Penn-Dixie 
Cement Corp. v. Dickinson, 73 S.Ct. 
212, 344 U.S. 890, 97 L.Ed. 689. 
Wis.—Norris v. Cary, 237 N.W. 113, 
205 Wis. 626, modified on other 
grounds 238 N.W. 415, 205 Wis. 
626. 

85. NY.—People ex rel. Best & Co. 
V. Graves, 193 NE. 269, 265 NY. 
431. 

Tenn.—Penn-Dixie Cement Corp. v. 
Kizer, 250 S.W.2d 904, 194 Tenn. 
412, appeal dismissed Penn-Dixie 
Cement Corp. v. Dickinson, 73 S. 
Ct. 212, 344 U.S. 890, 97 L.Ed. 689. 
‘Tt is the application of a retroac¬ 
tive tax statute in such way as to 
cause an ‘arbitrary, whimsical, and 
burdensome tax’ in a particular case, 
that Is objectionable." 

U.S.—Brady v. Ham, D.C.Me., 38 F. 
2d 659, 661, reversed on other 

grounds, C.C.A., 46 F.2d 454. 


Mere retroactivity not arbitrary 
"A tax is not necessarily and cer¬ 
tainly arbitrary and therefore in¬ 
valid because retroactively applied.” 
U.S.—Milliken v. U. S., CtCl., 51 S. 
Ct. 324, 326, 283 U.S. 15, 76 L.Ed. 
809. 

NY.—People ex rel. Best & Co. v. 
Graves, 193 NE. 259, 260, 265 NY. 
431. 

Curative law 

(1) Tax law which retroactively 
cures administrative defect or retro¬ 
actively cures patent error is not 
invalid as arbitrary. 

NY.-—People ex rel. Best & Co. v. 
Graves, supra. 

(2) Curative laws affecting mu¬ 
nicipal taxes generally see infra § 
431. 

88. Tenn.—Penn-Dixie Cement Corp. 
V. Kizer, 250 S.W.2d 904, 194 Tenn. 
412, appeal dismissed Penn-Dixie 
Cement Corp. v. Dickinson, 73 S. 
Ct. 212, 344 U.S. 890, 97 L.Ed. 689. 
Wis.—Norris v. Cary, 237 NW. 113, 
206 Wis. 626, modified on other 
grounds 238 NW. 415, 205 Wis. 626. 

86.5 NC.—Piedmont Memorial Hos¬ 

pital V. Guilford County, 20 S.E.2d 
332, 221 NC. 308. 1 

86.10 Conn.—Parlato v. McCarthy, 69 
A.2d 648, 136 Conn. 126. 

87. U.S.—Locke v. New Orleans, La., j 

4 Wall. 172, 18 L.Ed. 334. ' 

La.—Frellsen v. Mahan, 21 La.Ann. 
79. 

Mo.—State ex rel. Ross, to Use of 
Drainage District No. 8 of Pem¬ 
iscot County V. General American 
Life Ins. Co., 85 S.W.2d 68, 336 
Mo. 829. 

87.5 Tex.—^Houston Oil Co. of Texas 
V. Lawson, Civ.App., 176 S.W.2d 
716, error refused. 

88. Cal.—Filoli, Inc., v. Johnson, 51 
P.2d 1093, 4 Cal.2d 662—Fullerton 
Oil Co. V. Johnson, 39 P,2d 796, 2 
Cal.2d 162. 

Southern California Edison Co. 
V. Johnson, 131 P.2d 43, 55 Cal.App. 
2d 638—^American States Water 
Service Co. of Cal, v. Johnson, 88 
P,2d 770, 31 Cal.App.2d 606. 

89. Tax on purchases during elapsed 
year 

A tax imposed on merchandise pur- 
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chased during a twelve-month period 
completed before the passage of the 
act is invalid, where the constitution 
expressly prohibits retrospective tax¬ 
ation of sales, purchases, or other 
acts previously done. 

NC.—Young V. Henderson, 76 NC 
420. 

90. Cal.—^Roth Drugs v. Johnson, 57 
P.2d 1022, 13 Cal.App.2d 720. 

91. Mich.—Hazel Park Nonpartisan 
Taxpayers Ass’n v. Royal Oak Tp., 
27 N.W.2d 249, 317 Mich. 607, ap¬ 
peal dismissed 68 S.Ct. 219, 332 U. 
S. 832, 92 L.Ed. 406, and City of 
Ferndale v. Hazel Park Nonparti¬ 
san Taxpayers Ass’n, 68 S.Ct. 221, 
332 U.S. 832, 92 L.Ed. 406. 

NY.--Ruland v. Tuthill, 174 NY.S. 
615, 187 App.Div. 20. 

92. Ky,—^Durrett v. Davidson, 93 S. 

W. 26, 122 Ky. 851, 29 Ky.L. 401, 8 
L.R.A.,N.S., 546. 

Mich.—^Hazel Park Nonpartisan Tax¬ 
payers Ass’n V. Royal Oak Tp., 27 
N.W.2d 249, 317 Mich. 607, appeal 
dismissed 68 S.Ct. 219, 332 U.S. 832, 
92 L.Ed. 406, and City of Ferndale 
V. Hazel Park Nonpartisan Taxpay¬ 
ers Ass’n, 68 S.Ct. 221, 332 U.S. 832, 
92 L.Ed. 406. 

12 C.J. p 1090 note 84. 

Additional tax for public improve¬ 
ment 

(1) An additional tax may be lev¬ 
ied to pay a debt Incurred by rea¬ 
son of the cost of a public improve¬ 
ment exceeding the fund appropriat¬ 
ed for it. 

Ohio.—State v. Henry County, 41 Ohio 
St. 423. 

12 C.J. p 1090 note 85 [a]. 

(2) However, a statute has been 
held invalid which attempts to ex¬ 
tend the period of liability for as¬ 
sessments to pay for completed pub¬ 
lic improvements beyond the period 
prescribed for such liability in the 
statute under which such improve¬ 
ments were made on petition of the 
taxpayers. 

Ohio.—Miller v. Hixson, 59 NE. 749, 
64 Ohio St. 39. 

(3) Where the county commission¬ 
ers’ court levied and the defendant 
taxpayer paid taxes intended in part 
but inadequate for the servicing of 
refunding bonds of road districts, 
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assessment already made,®^ regtilates the disposition 
of tax funds,or, prior to the taxing date, increases 
the tax on property.95 

The rule has been laid down and followed by 
some authorities that a use tax statute may be re¬ 
troactive to prior, but recent, transactions,95-5 and 
that a statute which reaches back beyond this limit 
of permissible retroactivity is invalid.95-i0 change 
may be made in the law during a current tax year of 
the amount of excise tax payable that year, so as 
to make it effective, even retroactively, for the en¬ 
tire year.95.15 Likewise, property subject to taxa¬ 
tion may be taxed as of a date prior to the passage 
of the statute,96 provided such retroactive opera¬ 
tion does not extend back for more than a reason¬ 
able period,96.5 but the legislature cannot impose 
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retroactive taxation on a class of property as of a 
time when it was not subject to taxation,or im¬ 
pose a fee, purporting to be an entrance fee, on 
corporations entering the state to do business there¬ 
in, on a corporation whicli had entered the state 
and engaged in local and interstate business before 
any such fee was required.®'^-® 

Under a constitutional provision to such efTect, a 
retroactive statute imposing a tax on a prior act is 
invalid but in the absence of a constitutional 
restriction, a taxable event may be one which has 
occurred before the law levying the tax was cn- 
acted.®'^-^5 Thus, a statute levying taxes for the 
current year may be made applicable to transactions 
occurring before its passage,®* and a license tax for 
the whole of a current year has been held validly 


etc., issued pursuant to orders of the 
commissioners’ court and decrees of 
the federal court in suits by bond¬ 
holders, requiring- the commissioners’ 
court to levy taxes sufScient to pay 
interest, provide a sinking fund, and 
cover anticipated tax delinquencies, 
subsequent decrees of the federal 
court in such suits and in contempt 
proceedings against county officials 
and an order of the commissioners’ 
court pursuant thereto levying addi¬ 
tional taxes to service the refunding 
bonds did not violate the constitu¬ 
tional prohibition against retroactive 
laws. 

Tex.—Security State Bank of San 
Juan V. State, Civ.App., 146 S.W. 
2d 313. 

The Inhabitants of territory an¬ 
nexed to a municipal corporation may 
be taxed for the payment of debts 
previously contracted by the munici¬ 
pality. 

Ga.—White v. Atlanta, 68 S.E. 103, 
134 Ga. 632. 

93. Colo.—^American Refrigerator 
Transit Co. v. Adams, 63 P. 410, 
28 Colo. 119. 

Ky.—Durrett v. Davidson, 93 S.W. 
25, 122 -Ky. 851, 29. Ky.L. 401, 8 
L.R.A.,N.S.. 546. 

94. N.T.—Town of Irondequoit v. 
Monroe County, 286 N.T.S. 533, 158 
Misc. 123. 

95. N.T.—People ex rel. 347 West 
Thirty-Sixth St. Corporation v. 
Goldfogle, 241 N.T.S. 391, 137 Misc. 
62, affirmed 243 N.T.S. 808, 229 
App.Div. 852, affirmed 175 N.E. 318, 
256 N.T. 671. 

95.5 Wash.-—Northern Pac. Ry. Co. 
V. Henneford, 113 P.2d 545, 9 Wash. 
2d 18—State v. Pacific Tel. & Tel. 
Co., 113 P.2d 542, 9 Wash.2d 11. 

95.10 Wash.—Northern Pac. Ry. Co. 
V. Henneford, 113 P.2d 646, 9 Wash. 
2d 18—State v. Pacific Tel. & Tel. 
Co., 113 P.2d 642, 9 Wash.2d 11. 

85.16 Ala.—^Department of Indus. 


Relations v. West Boylston Mfg. 
Co., 42 So.2d 787, 253 Ala. 67. 

96. Mass.—Providence Sav. Inst. v. 
Boston, 101 Mass. 575, 3 Am.R. 407. 

Ohio.—State ex rel. Lewis v. Scloto- 
Sandusky Conservancy Dist., 113 N. 

E. 2d 633, 160 Ohio St 155. 

96.5 Mass.—^Merchants Nat. Bank of 
Boston v. Merchants Nat. Bank of 
Boston, 62 N.E.2d 831, 818 Mass. 
563. 

N.T.—People ex rel. Beck v. Graves, 
21 N.E,2d 371, 280 N.T. 405. 

97. U.S.—Covington First Nat Bank 
V. Covington, C.C,Ky., 103 P. 523. 

Mich.—Cleveland-tCliffs Iron Co. v. 
State of Mich., Dept of Revenue, 
45 N.W.2d 46, 329 Mich. 226. 
Wis.—Norris v. Cary^ 237 N.W. 113, 
205 Wls. 626, modilfled on other 
grounds 288 N.W. 416, 206 Wis. 
626. 

12 C.J. p 1090 note 91. 

“If at the time a citizen enters 
into a transaction it Is not taxable 
and he has no reason to believe or 
expect a tax will in the future be 
Imposed by reason of it a valid tax 
thereon cannot be laid by a subse-^ 
quent statute.” 

U.S.—Hudson v. U. S., Ct.Cl., 12 F. 
Supp. 620, 622, motion overruled 13 

F. Supp. 640, reversed on other 
grounds 67 S.Ct 309, 299 U.S. 408, 
81 L.Ed. 370. 

Assessment for past Improvemehts 

The legislature may not subject to 
assessment, for past improvements, 
property which was not subject to 
such assessment at the time the im¬ 
provements were made. 

Ga.—Holliday v. Atlanta, 23 S.E. 406, 
96 Ga. 377. 

12 C.J. p 1090 note 91. 

Intangible personal property tax 
Under Intangible Personal Proper¬ 
ty Tax Act, which became effective 
July 1, 1946, and which provided as¬ 
sessment should be based on earnings 
the year prior to assessment, assess¬ 
ments made in 1947 on income receiv¬ 
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ed In 1046 from deposits of life poli¬ 
cies proceeds, were in violntlon of 
constitutional prohibition against re¬ 
trospective operation of laws. 

Mo.—In re Armistead, 245 S.W.2d 145, 
362 Mo. 960. 

Intangibles outside state 
Legislature was without power to 
tax intangibles which were owned by 
foreign corporation and Jncatod out¬ 
side the state, which intangibles re¬ 
flect past earnings or Income derived 
from operations In Mi<*hlgan with¬ 
drawn from Michigan jurisdiction and 
which had become permanently locat¬ 
ed outside of the stiite at a time when 
state had not adopted any law mak¬ 
ing such acquired assets subject to 
any such tax. 

Mich.—Cleveland-OlifTs Iron Co. v. 
State of Mich., Dept, of Revenue, 
46 N.W.2d 46, 329 Mich. 225. 

97.5 Nov.—State ex rel. Texas Co. 
V. Koontz, 240 P.2d 625, 69 Nev. 26. 

97.10 N.C.—^Unemployment Compen¬ 
sation Commission of North Caro¬ 
lina V. Wachovia Bank & Trust Co., 
2 S.B.2d 692, 215 N.C, 491. 

FrLoz employment 
The Unemployment Compensation 
Act, requiring contributions by em¬ 
ployers to unemployment compensa¬ 
tion fund “in respect to ismploymont,” 
imposes taxes on acts of contracting 
for employment and paying wages, 
and hence is unconstitutional and 
void as retroactive so far as It re¬ 
quires payment of contributions in 
respect to employment for 1936, since 
it was not ratified until December 16, 
1936. 

N.C.—Unemployment Compensation 

Commission of North Carolina v. 
Wachovia Bank & Trust Co., supra. 

97.15 Ala.—^Department of Indus. 
Relations v. West Boylston Mfg. 
Co., 42 So.2d 787, 253 Ala. 67. 

98, Ala.—^Department of Indus. Re¬ 
lations V, West Boylston Mfg. Co., 
supra. 
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imposed during such year on any person thereafter 
entering a certain business within the year.^^ How¬ 
ever, it has been held, where the constitution ex¬ 
pressly prohibited retroactive laws, that a taxing 
body could not lawfully levy taxes for preceding 
years,1 or for a portion of the current year prior 
to the taking effect of the taxing statute,^ although 
the latter rule has not been applied to an unemploy¬ 
ment compensation act levying a tax for the part 
of the current year prior to the effective date,^-^ or 
provide for reassessment for previous improve- 
ments,3 An unemployment compensation statute at¬ 
tempting to subject an employing unit to a tax on 
a status existing prior to the enactment of the stat¬ 
ute has been held violative of a constitutional pro¬ 
hibition against retrospective legislation ;3-6 but a 
substantially similar statute in another state has 
been held not unconstitutionally retroactive,ex- 
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cept in so far as it attempted to impose the tax 
based on such status to a time prior to the effective 
date of the statute.^-^s ^ legislature has no power 
to recreate liability for taxes barred by a limita¬ 
tion statute extinguishing the liability.** 

Back taxes. Neglect of administrative officials, 
misunderstanding of the law, or lack of adequate 
machinery, has never been a constitutional barrier 
to a state reaching backward for taxes.*-^ Accord¬ 
ingly, a legislature may provide for the collection 
of back taxes or taxes on omitted property but 
statutes imposing penalties on the owners for prior 
delinquencies as to such property have been declared 
void,® and a personal liability for a past assessment 
cannot be imposed where there was no such lia¬ 
bility at the time the assessment was made.T A 
legislature may constitutionally adopt new remedies 
for the collection of taxes already delinquent,^ or 


N.T.—People v. Kelsey, 101 K.Y.S. 
902, 116 App.Dlv. 97, affirmed 80 
ISr.E. 1116, 188 N.T. 541. 

12 C.J. p 1091 note 94. 

PrivUegre tax 

(1) A privilege tax may be based 
on the gross premiums collected dur¬ 
ing the preceding year. 

N.M.—Sovereign Camp, W. O. W., v. 
Casados, D.C.N.M., 21 F.Supp. 989, 
affirmed 59 S.Ct. 79, 305 U.S. 568, 
83 L.Ed. 352, rehearing denied 59 

S.Ct. 143, 305 U.S. 671, 83 L.Ed. 
435. 

(2) The statute imposing upon the 
privilege of engaging in business in 
the District of Columbia during the 
fiscal year 1937-1938, a tax measured 
by gross receipts during the calendar 
year 1936, was not Invalid as ‘‘retro- 
active,” since prior receipts were 
used merely as a measure of value of 
privilege. 

D.C.—Neild V. District of Columbia, 
110 F.2d 246, 71 App.D.C. 306. 

99, Fla.—Corpus Juris cited In 
State ex rel. Jacksonville Gas Co. 
V. Lee, 150 So. 225, 226, 112 Fla. 
109. 

Ga.—Carroll v. Wright, 63 S.E. 260, 
131 Ga. 728. 

1. N.C.—Young V. Henderson, 76 NT. 
C. 420. 

Ohio.—Safford v. Metropolitan Life 
Ins. Co., 164 N.E. 361, 119 Ohio St. 
332, 

Tex.—Castleberry v. Coffee, Com.App., 
272 S.W. 767. 

Broocks V. State, Civ.App., 41 
S.W.2d 714', 719, two cases. 

2. Tex.—State v. Galveston, etc., R, 
Co., 97 S.W. 71, 100 Tex. 153. 

2,5 Tex.—^Friedman v. American 

Surety Co. of New York, 151 S.W. 
2d 570, 137 Tex. 149, answer to 
certified question conformed to, Civ. 
App., 164 S.W.2d 659. 


Washington Oil Corp. of Texas 
V. State, Civ.App., 159 S.W.2d 617, 
error refused. 

3. Mo.—Gast Realty & Investment 
Co. V. Schneider, 246 S.W. 177, 296 
Mo, 687. 

3.5 Mo.—Murphy v. Limpp, 147 S.W. 
2d 420, 347 Mo. 249. 

Determination based on predecessor’s 
status 

Determination of rate for contribu¬ 
tions to unemployment compensation 
fund by successor employing unit on 
basis of predecessor’s employment ex¬ 
perience is not unconstitutional as be¬ 
ing retroactive as applied to contribu¬ 
tions due after effective date of stat¬ 
ute fixing the rate, though rate is 
computed on basis of employment ex¬ 
perience before such date. 

Mo.—Bucklin Coal Mining Co. v. Un¬ 
employment Compensation Commis¬ 
sion, 201 S.W.2d 463, 356 Mo. 313. 

3.10 Wash.—Bates v. McLeod, 120 
P.2d 472, 11 Wash.2d 648. 

3.15 Wash.—Bates v. McLeod, supra. 

4. U.S,—Pepsin Syrup Co, v. Schwa- 
ner, D.C.Hl., 36 F.2d 197. 

4.5 U.S.—Illinois Cent. R. Co. v. 
State of Minnesota, 60 S.Ct. 419, 
309 U.S. 157, 84 L.Ed. 670, rehear¬ 
ing denied 60 S.Ct. 685, 309 U.S. 696, 
84 L.Ed. 1036. 

5. U.S.—Illinois Cent. R. Co. v. State 
of Minnesota, supra—Florida, etc., 
,R. Co. V. Reynolds, Fla., 22 S.Ct. 
176, 183 U.S. 471, 46 L.Ed. 283—Wi- 

j nona, etc., Land Co, 'v. Minnesota, 
Minn., 16 S.Ct. 83, 169 U.S. 526, 40 
L.Ed. 247. 

Jackson Lumber Co. v. McCrim- 
mon, C.C.Fla., 164 F. 759—^Western 
Assur. Co. V. Halliday, C.C.Ohio, 127 
F. 830. 

Ky.—^Eastern Kentucky Coal Lands 
Corp. V. Commonwealth, 111 S.W. 
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362, 33 Ky.L. 867, affirmed 31 S. 
Ct. 171, 219 U.S. 140, 55 L.Ed. 137. 
Tenn.—South Nashville St. R, Co. v. 
Morrow, 11 S.W. 348, 87 Tenn. 406, 
2 L.R.A. 853—State v. Memphis, 
etc., R. Co., 14 Lea 56. 

12 C.J. p 1090 note 78. 

6. Ohio.—Gager v. Prbut, 26 N.E. 
1013, 48 Ohio St. 89. 

Erie County v.’ Walker, 10 Ohio 
Dec.,Reprint, 668, 22 Cino.L.Bul. 

106. 

Okl.—^Anderson v. Ritterbusch, 98 P. 
1002, 22 Okl. 761. 

7. Mich.—^Weber v. Detroit, 122 N. 

W. 670, 158 Mich. 149—Grand 

Rapids V. Lake Shore, etc,, R. Co., 
89 N.W. 932, 130 Mich. 238, 97 Am. 
S.R. 473. 

Successor as occupyisig' posltiLou of 
predecessor 

Assessment for delinquent contri¬ 
butions to unemployment compensa¬ 
tion fund due from predecessor em¬ 
ploying unit against Its successor is 
not unconstitutional as being retro¬ 
active and impairing the obligation of 
contracts, since for purposes of Un¬ 
employment Compensation Law, suc¬ 
cessor employing unit occupies the 
position of its predecessor. 

Mo.—Bucklin Coal Mining Co. v. Un¬ 
employment Compensation Commis¬ 
sion, 201 S.W.2d 463, 366 Mo. 313. 

8. Cal.—Rathjen Bros. v. Collins, 123 
P.2d 930, 50 Cal.App.2d 774. 

Mo.—^Wellshear v. Kelley, 69 Mo. 343. 
N.Y.—In re 801-815 Bast New York 
Avenue, Borough of Brooklyn, City 
of New York, 48 N.E.2d 602, 290 
N.Y. 236. 

In re Section 14, Block 4367, Lot 
1, Borough of Brooklyn, City of 
New York, 117 N.Y.S.2d 36. 

Tenn.—State v. Bone, 203 S.W.2d 362, 
185 Tenn. 7?. 

Wash.—^Henry v. McKay, 3 P.2d 145, 

1 164 Wash. 526, 77 A.L.R. 1026. 
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nicty impose a. different or additional penalty for 
past delinquencies,® or for future delinquencies with 
respect to taxes already assessed.^® Likewise, the 
legislature may reduce the period of delinquency 
required before the property may be sold for non- 
payment^i or make retroactive changes in the meth¬ 
od of disposing of property acquired by the state 
because of nonpayment of taxes.A statute 
which amounts to no more than a recomputation of 
taxes payable under a statute existent throug-hout 
the period to which the new statute is retroactively 
applied is not invalid.'^^-^® However, a statute is 
void which imposes more onerous conditions on the 
redemption of land from tax sales which have been 

already made. ^2 

In accordance with the rules stated supra § 417, 
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as to a state’s power to pass retrospective laws im¬ 
pairing or waiving its rights or those of its subdi¬ 
visions, the state, in the absence of an express con¬ 
stitutional prohibition against retrospective laws 
generally, is held empowered to waive any vested 
rights it has acquired in interest on deliquent tax¬ 
es,13 or in title to land purchased by it at a tax 
salej'^'^ so, also, it may waive a penalty required 
to be paid as a condition of redemption,and may 
direct the remission of taxes which have been 
levied,or require the refunding of overpayments 
of taxes made in the past.^^ On the other hand, al¬ 
though there is authority to the contrary,under 
an express constitutional prohibition against retro¬ 
spective laws generally, a legislature cannot ordi¬ 
narily extinguish an accrued liability for taxes 


Wis.—Plankinton Packing Co. v. 
Wisconsin Tax Commission, 224 N. 
W. 121, 198 Wis. 368, followed in 
Milwaukee Stock Yards Co. v. Wis¬ 
consin Tax Commission, 224 N.W. 
124, 198 Wis. 374, Northern Re¬ 
duction Co. V. Wisconsin Tax Com¬ 
mission, 224 N.W. 124, 198 Wis. 

375, Swift & Co, V. Wisconsin Tax 
Commission, 224 N.W. 124, 198 Wis. 

376. 

A statute re^nlrlugr deposit of tax¬ 
es due in a suit to enjoin the issu¬ 
ance of a tax deed Is merely a pro¬ 
cedural change, and does not violate 
a constitutional prohibition against 
retrospective laws imposing on the 
people of state subdivisions a new 
liability with respect to past trans¬ 
actions. 

Mont.—State v. District Court of 
Thirteenth Judicial Dist. in and for 
Carbon County, 12 P.2d 852, 92 

Mont. 272. 

Appointment of receiver 
A statute providing for the ap¬ 
pointment of a receiver to collect 
rents on real property subject to un¬ 
paid taxes or special assessments 
which have been due or payable for a 
specified period is not unconstitution¬ 
al as retroactive. 

N.T.—-In re Section 14, Block 4367, 
Lot 1, Borough of Brooklyn, City 
of New York, 117 N.Y.S.2d 36. 

Tenn.—City of Knoxville v. Hessler, 
165 S.W.2a 692, 179 Tenn. 326. 

9. U.S.—League v. State, Tex., 22 S. 

Ct. 475, 184 U.S. 156, 46 L.Ed. 478. 
Wis.—Plankinton Packing Co. v. 
Wisconsin Tax Commission, 224 N. 
W. 121, 198 Wis. 368, followed in 
Milwaukee Stock Yards Co. v. Wis¬ 
consin Tax Commission, 224 N.W. 
124, 198 Wis. 374, Northern Reduc¬ 
tion Co, V. Wisconsin Tax Com¬ 
mission, 224 N.W. 124, 198 Wis. 375, 
Swift & Co. V. Wisconsin Tax Com¬ 
mission, 224 N.W. 124, 198 Wis. 
376. 


10. Minn.—State v. Western Union 
Tel. Co., 124 N.W. 380, 126 N.W. 
403, 111 Minn. 21. 

Pa,—In re Clearfield County Control¬ 
ler’s Report, 16 Pa.Dist. & Co. 685. 

11. Cal.—Gartner v. Roth, 157 P.2d 
361, 26 Cal.2d 184. 

Pa.—In re Clearfield County Control¬ 
ler’s Report, 16 Pa.Dist. & Co. 685. 

11.5 Cal.—Gartner v, Roth, 157 P.2d 
361, 26 Cal.2d 184. 

11.10 U.S.—Illinois Cent. R. Co. v. 
State of Minn., 60 S.Ct. 419, 309 U. 
S. 157, 84 L.Ed. 670, rehearing de¬ 
nied Illinois Cent. R. Co. v. State 
of Minn., 60 S.Ct. 685, 309 U.S. 695, 
84 L.Ed. 1035. 

12. Cal.—Johnson v. Taylor, 88 P. 

903. 150 Cal. 201, 119 Am.S.R. 181, 
10 L.R.A.,N.S., 818, ! 

13. Wash.—^Henry v. McKay, 3 P.2d 
145, 164 Wash. 526, 77 A.L.R. 1025. 

Reduction of interest 

A legislature may retroactively re¬ 
duce the interest rate on delinquent 

taxes. 

Wash.—^Henry v. McKay, supra. 

14. Cal.—Anglo California Nat. Bank 
of San Francisco v. Leland, 70 P. 
2d 937, 9 Cal.2d 347. 

15. Mont.—State ox rel. Sparling v. 
Hitsman, 44 P.3d 747, 99 Mont. 621. 

16. La.—Whited v. Lavis, 26 La. 
Ann. 568. 

Md.—^IVoman’s Club of Chevy Chase 
V. State Tax Commission, 72 A.2d 
742, 195 Md. 16. 

17. N.Y.—^People v. Haverstraw Bd. 
of Education, 110 N.Y.S. 769, 126 
App.Div. 414, affirmed 86 N.E. 1130, 
193 N.Y. 601. 

Pa.—Longacre Park Heating Co, v. 
Delaware County, 50 A.2d 706, 160 
Pa.Super. 252. 

18. Tenn.—Bank of Commerce & 

Trust Co. V. McLemore, 35 S.W.2d 
31, 162 Tenn. 137—Demoviile v. Da¬ 
vidson County, 10 S.W. 368, 87 

Tenn. 214. 


19 . Mo.—Graham Paper Co. v, Goh- 
ner, 59 S.W.2d 49, 332 Mo. 155, fol¬ 
lowed in T. J. Moss Tie Co. v. 
Ge'hnor, 59 S.W.2d 52. 

Ohio.—State ex rel. SzfUay v. Zan- 
gorle, 28 N.E.2d 592, 137 Ohio St. 
105—State ox rel. .Struhle v. Davis. 
22 N,E.2d 81, 135 Ohio St. 693— 
State ex rel. Struble v. Davis, 9 N. 
E,2d 684, 132 Ohio St. 655--Statn 
ex rel. Hostetter v. Hunt, 9 N.E.2d 
676, 132 Ohio St. 568—Hamilton 
County V. Rosche, 33 N.B. 408, 60 
Ohio St. 103, 40 Am.S.R, 663, 19 I^. 
R.A. 684. 

Assessmeats not final 

The statute providing that when 
property shall have been removed 
from the auditor’s list of taxable 
real property or the real property tax 
list or duplicate, such property shall 
not be assessed as personal property 
until the succeeding year, applies to 
assessments whether made before or 
after effective date of the statute, as 
to which administrative and Judicial 
review is not terndnated, and as so 
applied to assc8.smrjnts which had not 
been completed at the effective date 
thereof, the statute is not violative of 
constitutional provision that the gen¬ 
eral assembly shall have no power to 
pass retroactive laws. 

Ohio.—Gulf Refining Co. v. Evatt, 74 
N.E.2d 351, 148 Ohio St 228, 

Omitted taxes 

The statute authorising Issuance 
of certificate of immunity for collec¬ 
tion of omitted taxes on intangible 
personal property for years prior to 
1932 to taxpayers applying therefor 
who In good faith have made full and 
complete returns for 1932 Is not vio¬ 
lative of constitutional provision 
against “retroactive laws.'" 

Ohio.—Ireland v, Evatt, 32 N.E.2d 
847, 138 Ohio St. 61—Black v. Ev¬ 
att, 32 N.E.2d 843, 138 Ohio St. 62. 

State ex rel. Hodapp v. Haines,, 
64 N.E.2d 330, 78 Ohio App. 339. 
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but penalties, interest, and costs in connection with 
the collection of back taxes may be waived, despite 
such a prohibition,20 except where penalties are 
deemed to be part of the tax due rather than an ob¬ 
ligation apart therefrom.21 

b. Income Tax 

An Income tax law is generally not unconstitutional 
because retrospective, and It may validly apply to the 
year in which enacted, or to prior, but recent, transac¬ 
tions,- but under an express constitutional prohibition 
against retrospective laws, a statute cannot change the 
rate of tax payable for a period prior to its effective date. 

Quoted InS Tenn.—Penn-Dixie Cement Corp. v. Kizer, 
250 S.W.2d 904, 909, 194 Tenn. 412, ap¬ 
peal dismissed Penn-Dixie Cement Corp. 
V. Dickinson, 73 S.Ct. 212, 344 U.S. 890, 
97 D.Ed. 689. 


CONSTITUTIONAL LAW § 419 

Generally, an income tax law is not unconstitu¬ 
tional merely because of its retrospective opera¬ 
tion,22 especially where such laws only affect deduc¬ 
tions that may be taken from income, which are 
matters of legislative favor;23 and it has been said 
that some provisions in almost every income tax 
statute have been retroactive for reasonable peri- 
ods.24 

An income tax law may validly apply to the pe¬ 
riod during which it was in the process of enact¬ 
ment,25 or to the year in which it was enacted,2 6 
or to the income accruing during such year from 
transactions initiated prior thereto,25-5 or to the 
year of the legislative session immediately preceding 
that of its enactment,26-10 or to prior, but recent, 
transactions.27 However, under an express pro- 


TTnemployment compensation contxl- 
bution 

Statute could not release any un¬ 
employment compensation contribu¬ 
tions which accrued before its pas¬ 
sage. 

Tex.—Rowan Oil Co. v. Texas Em¬ 
ployment Commission, 263 S.W.2d 
140, 162 Tex. 607. 

20- Mo.—State ex rel. McKittrick v. 

Bair, 63 S.W.2d 64, 333 Mo. 1. 
Neb,—Mooney v. Drainage Dist. No. 1 
of Richardson County, 278 N.W. 
368, 134 Neb. 192, certiorari denied 
Drainage Dist. No. 1 of Richardson 
County, Neb. v. Mooney, 59 S.Ct. 
84, 305 XJ.S. 622, 83 L.Ed. 398. 
Ohio.—State ex rel. Outcalt v. Guck- 
enberger, 17 N.E.2d 743, 134 Ohio 
St. 457. 

Attorney’s right to fees for serv¬ 
ices rendered in suits to recover de¬ 
linquent drainage taxes was not a| 
vested right so as to preclude the 
legislature from passing statute pro¬ 
viding that remission of penalties, 
interest, and costs accrued on delin¬ 
quent taxes shall be in full if taxes 
are paid not later than a specified 
date. 

Mo.—Pate V. Drainage Dist. No. 6 of 
Pemiscot County, App., 162 S.'W.2d 
88 . 

21. Ohio.—State ex rel. Crotty v. 
7.angerle, 14 N.E.2d 932, 133 Ohio 
St. 532. 

22. U.S.—U. S. V. Hudson, Ct.Cl., 67 
S.Ct. 309, 299 U.S. 498, 81 L.Ed. 370. 

Consolidated Utilities Co. v. Com- 
mi.ssionor of Internal Revenue, C.C. 
A.Ga., 84 F.2d 648—Collier Service 
Corporation v. Commissioner of In¬ 
ternal Revenue, CjC.A., 76 F.2d 892, 
affirmed 56 S.Ct. 397, 297 U.S. 129, 
80 L.Ed. 528, rehearing denied 56 S. 
Ct. 587, 297 U.S. 728, 80 L.Ed. 1010 
—Manhattan General Equipment 
Co. V. Commissioner of Internal 
Revenue, C.C.A.Ga., 76 F.2d 892, af¬ 
firmed 66 S.Ct. 397, 297 U.S. 129. 
80 L.Ed. 628, rehearing denied 66 


S.Ct. 687, 297 U.S. 728, 80 L.Ed. 
1010—Jackson v. Price, C.C.A.N.T., 
74 F.2d 707—Phipps v. Bowers, C.C. 
A.N.Y., 49 P.2d 996, certiorari de¬ 
nied 62 S.Ct. 22, 284 U.S. 641, 76 
L.Ed. 645—^Fesler v. Commissioner 
of Internal Revenue, C.C.A., 38 F. 
2d 155, certiorari denied Fesler v. 
Lucas, 60 S.Ct. 409, 281 U.S. 755, 74 
L.Ed. 1165. 

U.S. V. Boss & Peake Automobile 
Co., D.C.Or., 285 P. 410, affirmed, 

C. C.A., Boss V. U. S., 290 P. 167. 
Wis.—In re West, 242 N.W. 165, 207 

Wis. 657. 

In classifying for purpose of in¬ 
come taxation, congress may give 
retroactive effect to a tax. 

U.S.—^Union Packing Co. v. Rogan, 

D. C.Cal., 17 F.Supp. 934. 
Undistributed profits tax was not 

unconstitutional because it assessed 
retroactively. 

U.S.—Helvering v. National Grocery 
Co., 58 S.Ct. 932, 304 U.S. 282, 82 
L.Ed. 1346, rehearing denied 59 S. 
iCt 66, 306 U.S. 669, 83 L.Ed. 434. 
Prohibition of laws favoring named 
classes 

A constitutional prohibition of any 
retrospective law in favor of a rail¬ 
road, a corporation, an individual, or 
an association of individuals, does 
not apply to income tax laws. 

Mont—Mills V. State Board of Equal¬ 
ization, 33 P.2d 663, 97 Mont. 13. 

23. U.S.—Manhattan General Equip- 
j ment Co. v. Commissioner of Inter¬ 
nal Revenue, C.C.A.Ga., 76 F,2d 892, 
affirmed 56 S.Ct 397, 297 U.S. 129, 
80 L.Ed. 628, rehearing denied 56 S. 
Ct 587, 297 U.S. 728, 80 L.Ed. 1010 
—Collier Service Corporation v. 
Commissioner of Internal Revenue, 
C.C.A., 76 F.2d 892, affirmed 56 S.Ct 
397, 297 U.S. 129, 80 L.Ed. 528, re¬ 
hearing denied 56 S.Ct. 587, 297 U.S. 
728, 80 L.Ed. 1010. 

24. U.S.—Louisville Provision iCo. v. 
Glenn, D.C.Ky., 18 F.Supp. 423, dis¬ 
missed, C.C.A., 90 P.2d 1012. 

121 


“As respects income tax statutes, 
it has long been the practice of 
Congress to make them retroactive 
for relatively short periods . . . 

and repeated decisions of this Court 
have recognized this practice." 

U.S.—U. S. V. Hudson, CtCl., 67 S. 
Ct 309, 310, 299 U.S. 498, 81 L.Ed. 
370. 

25. U.S.— ^U. S. V. Hudson, supra. 

26. U.S.— ^U. S. V. Hudson, supra— 
Lynch v. Hornby, Minn., 38 S.Ct. 
543, 247 U.S. 339, 62 L.Ed. 1149— 
Brushaber v. Union Pacific R. Co., 
N.Y., 36 S.Ct 236, 240 U.S. 1, 60 
L.Ed. 493, L.R.A.1917D 414, Ann. 
Cas.l917B 713. 

U. S. V. Boss & Peake Automo¬ 
bile Co., D.iC.Or., 285 F. 410, af¬ 
firmed, C.C.A., Boss V. U. S., 290 
P. 167. 

Cal.—Holmes v. McColgan, 110 P.2d 
428, 17 Cal.2d 426, certiorari denied 
62 S.Ct 69, 314 U.S. 636, 86 L.Ed. 
510. 

Ga.—Green & Milam v. State Revenue 
Commission, 4 S.E.2d 144, 188 Ga. 
442. 

Wis.—Welch v. Henry, 271 N.W. 68, 
223 Wis. 319, 109 A.L.R. 508—Ap¬ 
peal of Van Dyke, 259 N.W. 700, 
217 Wis. 528, 98 A.L.R. 1332—-In re 
West, 242 N.W. 165, 207 Wis. 557. 

26.5 Cal.—Holmes v. McColgan, 110 
P.2d 428, 17 Cal.2d 426, certiorari 
denied 62 S.Ct 69, 314 U.S. 636, 86 
L.Ed. 610. 

26.10 Pa.—Commonwealth v. Budd 
Co., 108 A.2d 563, 379 Pa. 159. 

27. U.S.—Welch V. Henry, Wis., 69 
S.Ct 121, 305 U.S. 134, 83 L.Ed. 87, 
118 A.L.R. 1142, motion denied 58 
S.Ct. 765, rehearing denied 59 S.Ct 
250, 306 U.S. 675, 83 L.Ed. 437— 
Cooper V. U. S., CtCl., 60 S.Ct 164, 
280 U.S. 409, 74 L.Ed. 5l6. 

What constitutes “recent” transac¬ 
tion 

Legislature can measure income 
tax by income of year sufficiently 
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hibition against retrospective laws, it has been held 
that, while an income tax statute, applicable to the 
elapsed period of the year in which enacted, is valid 
in so far as it carries forward the provisions of 
the prior law,28 or provides that the base for the 
annual tax shall be determined as of a prior date,29 
such a statute cannot increase^o or decrease^i the 
rate of tax payable for a period prior to its going 
into effect. A law is not illegally retroactive which 
taxes to the grantor the future income of a revoc¬ 
able trust created in the past82 

c. Transfer and Estate Taxes 

Although a gift tax law cannot constitutionally be 
made applicable to a completed gift made prior to Its 
enactment, taxes may be imposed on transfers resulting 
from acts done, or relationships entered into, prior to the 
passage of the taxing statute. The exemption of a past 
transfer from tax may not be removed, but an exemption 
may be granted where none existed. 

A gift tax law cannot constitutionally be made 
applicable to a completed gift made prior to its 
enactment,32.50 and generally, the legislature can- 
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not retroactively impose a tax on a transfer fully 
consummated,^^ or remove therefrom an existing 
exemptionbut, in the absence of constitutional 
provision otherwise, it may retroactively reduce the 
rate of a tax on a consummated taxable transfer,35 
or entirely waive the right to the tax and grant a 
complete exemption where none existed be fore.35 
The legislature cannot impose an inheritance tax 
with respect to the transfer of property which has 
already been delivered to heirs and distnlmtccs,37 
or on remainders which, although coming into pos¬ 
session thereafter, have vested before the passage 
of the act,38 although it is otherwise where the 
remainder has not so vested.39 However, a statute 
which levies an inheritance tax on successions not 
finally closed and administered is not unconstitution¬ 
al on the ground that it is retroactive."^ 

Where, by a deed of trust or transfer intended 
to take effect on the death of the settlor or grantor, 
a power of appointment, revocation, or change has 
been reserved by him, the transfer as to the hene- 


recent so that Income of that year 
may reasonably be supposed to have 
some bearing on present ability of 
taxpayer to pay tax, and legislature 
can go back at least to most recent 
year for which there are returns fur¬ 
nishing data on which to estimate 
total return of tax tp the state; so 
a statute enacted in 1935 levying 
emergency relief tax on dividends re¬ 
ceived In 1933 from domestic corpo¬ 
rations, while possibly approaching 
or reaching the limit of permissible 
retroactivity, did not exceed it. 

Wis.—^Welch v. Henry, 271 N.W. 68, 
273 Wis. 319, 109 A.L..R. 508. 
Three-year average basis; annual net 
income 

A statute changing the basis of 
taxation from a three-year average 
to the annual net Income, but as an 
alternative to taxing the net income 
of the current year, taxing the por¬ 
tions of the income for the two pre¬ 
ceding yeai's which were not used as 
a basis for taxation, is not so arbi¬ 
trarily retroactive as to make it un¬ 
constitutional. 

Wis.—^Appeal of Van Dyke, 259 N.W. 
700, 217 Wis. 528, 98 A.L.R. 1332. 

Sixteen months 

A statute Imposing tax on net in¬ 
come attributable to shifting to oth¬ 
ers burden of unconstitutional proc¬ 
essing taxes which were never paid 
was not unconstitutional because of 
its retroactive application, where it 
was retroactive for maximum period 
of only sixteen months, and where 
such period had a sensible connection 
with the determination of income. 

U.S.—Louisville Provision Co. v. 
Glenn, D.C.Ky., 18 F.Supp. 423, dis¬ 
missed, C.C.A., 90 F.2d 1012. 


Sixteen years as unreasonable period 

N'.Y.—People ex rel. Beck v. Graves, 
21 N.E.2d 371, 280 N.Y. 405. 

28. Mo.—Stouffer v. Crawford, 248 
S.W. 581. 

29. Mo.—Stouffer v. Crawford, su¬ 
pra. 

30. Mo.—Smith v. Dirckx, 223 S.W. 
104, 283 Mo. 188, 11 A.L.R. 510. 

31. Mo.—State ex rel. and to Use 
of Kolen v. Southwestern Boll 
Telephone Co., 292 S.W. 1037, 31C 
Mo. 1008. 

32. U.S.—Reinecke v. Smith, Ill., 63 
S.Ct 670, 289 U.S. 172, 77 L.Ed. 
1109. 

Carkhuff v. Commissioner of In- 
• ternal Revenue, C.C.A., 83 F.2d 626, 
106 A.L.R. 796, certiorari denied 67 
S.Ct. 31, 299 U.S. 668, 81 L.Ed. 418. 

32.50 Wis.—Miller v. Wisconsin De¬ 
partment of Taxation, 6 N.W. 2d 
827, 241 Wis. 615. 

33. U.S.—Untermeyer v. Anderson, 

N.Y., 48 S.Ct 363, 276 U.S. 440, 72 
L.Ed. 645—Blodgett v. Holden, 

Mich., 48 S.Ct. 105, 275 U.S. 142, 72 
L.Ed. 206. I 

61 C.J. p 1615 note 98. | 

34. N.Y.—City Bank Farmers' Trust 
Co. V. New York Qent. R. Co., 170 
N.E. 489, 263 N.Y. 49, 69 A.L.R. 
940. 

35. Iowa.—In re Pedersen's Estate, 
196 N.W. 786, 198 Iowa 166. 

36. Tenn.—Bank of Commerce & 
Trust Co. V. McLemore, 35 S.W.2d 
31, 162 Tenn. 137. 

37. La.—Succession of StaufCer, 43 
So. 928, 119 La. 66. 
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An Illegal transfer by an exocuTor 
is not such a tranwf^^r m to pre¬ 
clude its being taxed by HubseQUf^nt 
statute. 

Iowa.—Montgomery v. nUbertHon, HI 
H.W. 004, 134 Iowa 291, 10 L.R.A., 
N.S., 986. 

38. N.Y.—In re Poll, 63 N.E. 789, 171 
N.Y. 48, 89 Am.S.IL 701, 57 L.R.A. 
640. 

39. Mass.—Attorney General v. 
Stone, 95 N.E. 305, 200 Maes. 186. 

N.Y.—Matter of Ho flack, 78 N.Y.S. 

983, 39 Mlsc. 130, 3 Mlllfl 314. 

Pa.—In re Jewell's Ewtate, 20 Pa.Dl.flt. 
1065. 

61 C.J. p 1615 note 3 [a]. 

40. La.—-Succeaflion of I.evy, 39 So. 
87, 115 La. 377, 8 L.R.A..N.K., 1180, 
6 Ann.Cas. 871, alllrmed 27 S.Ct 
174, 203 U.S. 643, 61 I..Ed. 310, 8 
Ann.Cas. 216. 

Mass.—Magee v. Treaflurer and Re¬ 
ceiver General, 163 N.E. 1, 356 
Mass. 612. 

Waah.-~Corpu« Juris cited in Seattle 
Discount Corp. v. Hollywood Inv. 
Co., 49 P.2d 476, 184 Wash. 14. 

61 C.J. p 1616 note 3. 

Curative act 

(1) Defects in statute in force at 
time of decedent’s death may be 
cured by retroactive statute pamod 
before final settlement and distribu¬ 
tion of estate. 

Iowa.—I^erry v. Campbell, 81 N.W. 

604, 110 Iowa 200, 60 L.R.A, 92. 

Ky.—^De Witt v. Commonwealth, 212 
S.W. 437, 184 Ky. 437. 

(2) Curative laws affecting wills- 
generally see infra 5 484. 
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fidary is thus left incomplete until the settlor’s 
death, and the legislature may constitutionally tax 
the transfer by statute passed after the execution of 
the deed but before the death of the settlor or gran- 
tor.^'^ On the other hand, a law imposing an estate 
tax on property transferred by irrevocable trust 
prior to its enactment is invalid, since in such 
case the rig^hts of the beneficiary vest immediately, 
and are not deferred to the death of the grantor 
■occurring after the passage of the act.^s Even 
though a transfer is irrevocable in form, if the in¬ 
terest of the remainderman or beneficiary is con¬ 
tingent on the death of the grantor, the transfer 
may be taxed by statute passed subsequent to the 
execution of the deed but before the death of the 
grantor.'^ ^ 

Exercise of power of appointment. Although a 
power of appointment has been created by the will 
of a donor who died before an applicable tax law 
was in force, the legislature may, by subsequent 
statute passed before the exercise of the power, im¬ 
pose a tax on the exercise of the power as if the 
property belonged absolutely to the donee.45 It has 
even been held that, although the creator of the 
power has given a third person a remainder, sub¬ 
ject to be divested by an exercise of the power 
given the donee, the legislature may, by statute 


CONSTITUTIONAL LAW § 419 

passed after the creation of the power and the re¬ 
mainder, but before the death of the donee, con¬ 
stitutionally treat a failure to exercise the power as 
a taxable transfer by the donee but, if the prop¬ 
erty is deemed to pass under the donor’s will, wheth¬ 
er by reason of the failure to exercise the power 
or by reason of its exercise in favor of the ben¬ 
eficiary named by the donor, a tax enacted after the 
donor’s death would be retroactive and unconstitu¬ 
tional,'^'^ 

Tenancy by entirety; joint tenancy. A statute 
which prospectively changes the forms and rates 
of an estate tax applicable to a tenancy by the en¬ 
tirety created in the past is valid where such tenan¬ 
cy was subject to an estate tax when created 
but a tenancy by the entirety free from such taxa¬ 
tion when created cannot be thereafter subjected 
to an estate tax on the death of one of the ten- 
ants.*^^ The legislature may impose a tax with re¬ 
spect to so much of the property of a joint tenancy 
created theretofore as was contributed by the de¬ 
ceased tenant, but not with respect to so much as 
was contributed by the survivor.^® 

Proration of tax, A statute providing for the 
proration of federal estate taxes and making it re¬ 
troactive to the estate of a decedent who died before 


41. U.S.—^Thorp’s Estate v. C. I. R., 
C.C.A,S, 164 F.2d 966~Pratt’s Es¬ 
tate V. O. I. R, C.C.A.2, 156 P.2d 
236, certiorari denied 67 S.Ct 127, 
329 U.S. 765, 91 L.Ed. 659—Com¬ 
missioner of Internal Revenue v. 
Flanders, C.C.A.N.T., 111 F.2d 117 
—Farmers’ Loan & Trust Co. v. 
Bowers, D.C.N.T., 15 F.2d 706, mod¬ 
ified on other g:rounds 22 P.2d 464, 
reversed on other grrounds, C.C.A., 
29 F.2d 14. 

Millard V. Maloney, 36 F.Supp. 
41, affirmed, C.C.A., 121 F.2d 257, 
certiorari denied 62 S.Ct. 100, 314 U. 
S. 636, 86 L.Ed. 611. ! 

■Colo.—^People ex rel, Rogers v. Wa¬ 
terman's Estate, 116 P.2d 204, 108 
Colo. 263. 

Conn.—Bryant v. Hackett, 171 A. 664, 
118 Conn. 233. 

61 C.J. p 1616 note 6. 

Beason for rule 

“So long as the privilege of suc¬ 
cession has not been fully exercised 
it may be reached by the tax. . . . 
And in determining whether it has 
been so exercised technical distinc¬ 
tions between vested remainders and 
other interests are of little avail, for 
the shifting of the economic benefits 
and burdens of property, which is the 
subject of a succession tax, may even 
in the case of a vested remainder be 
restricted o;: suspended by other legal 
devices. A power of appointment re¬ 


served by the donor leaves the trans- ^ 
fer, as to him, incomplete and subject 
to tax. . . . The beneficiary's ac¬ 
quisition of the property is equally 
incomplete whether the power be re¬ 
served to the donor or another." 

TJ.S.—Sal ton stall v. Saltonstall, 
Mass., 48 S.Ct. 225, 227. 276 U.S. 
260, 72 L.Ed. 666. 

Power to change Insurance beneficia¬ 
ry 

Where a deceased insured has re¬ 
served the right to change the bene¬ 
ficiary named in a life insurance pol¬ 
icy, the legislature may, by statute 
passed after the policy has been tak¬ 
en out, impose an inheritance tax 
with reference to the proceeds of the 
policy, although the named beneficia¬ 
ry is entitled to the proceeds because 
of insured’s failure to exercise the 
power to change. 

Tenn.—State v. Cain, 36 S.W.2d 82, 
162 Tenn. 213. 

Wis.—In re Allis’ Will, 184 N.W. 381, 
174 Wis. 527. 

42. U.S.—^Nichols v. Coolidge, Mass., 
47 S.Ct. 710, 274 U.S. 631, 71 L.Ed. 
1184, 52 A.L.R. 1081. 

Cleveland Trust Co. v. Routzahn, 
C.C.A.Ohio, 22 P.2d 1009. 

Millard v. Maloney, D.C.N.J.. 36 
F.Supp. 41, affirmed, C.C,A., 121 F. 
2d 267, certiorari denied 62 S,Ct. 
100, 314 U.S. 636, 86 L.Ed. 61L 
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Contra Shwab v. Doyle, C.C.A.Mich., 
269 F. 321, reversed on other 
grounds 42 S.Ct. 391, 258 U.S. 529, 
66 L.Ed. 747, 26 A.L.R. 1464, 

43. U.S.—Coolidge v. Long, Mass., 61 
S.Ct. 306, 282 U.S. 682, 75 L.Ed. 
662. 

44. N.J.—Carter v. Bugbee, 106 A. 
412, 92 N.J.Law 390. 

45. N.Y.—In re Chauncey’s Estate, 
168 N.T.S. 1019, 102 Misc. 378, af¬ 
firmed In re Chauncey, 175 N.T.S. 
897, 187 App.Div. 952. 

61 C.J. p 1616 note 9. 

46. R,I.—Manning v. Board of Tax 
Com’rs of Rhode Island, 127 A. 8G5, 
46 R.I. 400. 

Wis.—Montague v. State, 157 N.W. 
608, 163 Wis. 68. 

47. N.T.—In re Chauncey’s Estate, 
168 N.T.S. 1019, 102 Misc. 378, af¬ 
firmed In re Chauncey, 175 N.T.S. 
897, 187 App.Div. 952. 

61 C.J. p 1616 note 13. 

48. N.T.—In re Schreijack's Estate, 
262 N.T.S. 856, 146 Misc. 880. 

49. N.T.—In re Lyon's Estate, 135 
N.E. 247, 233 N.Y. 208. 

In re Carnegie’s Estate, 196 N.T. 
S. 502, 203 App.Div. 91, affirmed 142 
N.E. 266, 236 N.Y. 617. 

61 C.J. p 1616 note 14. 

50. N.T.—In re McKelway's Estate, 

1 116 N.E. 348, 221 N.Y. 16. 
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its enactment has been held unconstitutional j 

but there is also authority holding that such a 
statute applied to pending proceedings is not uncon- - 
stitutional,50.10 and such a statute is, a fortiori, < 
valid as applied to beneficiaries of a revocable trust 1 
executed before the passage of the act which was < 
in effect at the time of the trustor^s death.50.i5 


§ 420. Construction 

The construction of statutes with respect to the 
intention that they have a retrospective effect is 
considered in Statutes §§ 414-419; and the construc¬ 
tion and retroactive operation of repealing acts are 
considered in §§ 434-440 of the same title. 

Examine Pocket Parts for later cases. 


B. CURATIYE ACTS 


§ 421. Definition 

A validating statute or curative act Is one whose 
purpose is to cure past errors, omissions, and neglects; 
it is an act intended to give legal effect to a past act 
ineffective because of noncompliance with legal require¬ 
ments. 

A curative or validating statute is one whose 
purpose is to cure past errors, omissions, and neg¬ 
lects, and thus to make valid what, before the en¬ 
actment of the statute, was invalid.50.50 Such an 
act, in the ordinary sense of the term, has been said 
to be a retrospective law, acting on past cases and 
existing rights.51 It is an act intended to give 
legal effect to some past act or transaction which 
is ineffective because of neglect to comply with 
some requirement of law,52 It contemplates that 
the legislature has been advised of the nature of the 
matters done and performed which it purports to 
validate, ratify, or confirm.52.5 ^ validating stat¬ 
ute grants no indulgence for the correction of 
future errors and neglects.^^.lO 


The retrospective and curative operation of con¬ 
stitutional provisions, as distinguished from cura¬ 
tive statutes, is considered in §§ 40-45 supra, and 
the construction and operation of curative acts, in 
the C.J.S. title Statutes, § 430. 

§ 422. Validity in General 

The enactment of curative statutes within proper 
limits is within the power of the legislature provided it 
is not prohibited by the constitution. Subject to con¬ 
stitutional limitations, a legislature may cure Irregulari¬ 
ties in past proceedings not extending to Jurisdiction, and 
may ratify and validate acts which It could have author¬ 
ized in advance and may still authorize, or may cure 
what it could have dispensed with; but it cannot vali¬ 
date void proceedings. 

The enactment of curative statutes within proper 
limits constitutes a valid exercise of legislative pow¬ 
er,52.50 provided there is no applicable constitutional 
prohibition.52 Thus, a legislature may, by retrospec¬ 
tive statute, cure mere irregularities in prior pro- 


50.5 N.T,—In re Peabody’s Estate, 
115 N.T.S.2d 337, applying- Connec¬ 
ticut law. 

50.10 Pa.—In re Jeffery’s Estate, 3 
A.2d 393, 333 Pa. 15. 

50.15 Cal.—Security-First Nat. Bank 
of Los Angeles v. Wellslager, 198 
P.2d 700, 88 CaLApp.2d 210. 

50.50 Pa.—Petition of Miller, 28 A. 
2d 257, 258, 149 Pa.Super. 142. 

61. N.T.—Meigs v. Roberts, 66 N.E. i 
838, 162 N.T. 371, 76 Am.S.R. 322. 

52. Ark.—Corpus Juris q.uoted In 
Carle v. Gehl, 104 S.W.2d 445, 447, 
193 Ark. 1061. 

Cal.—McCormack v. Houston, 191 P. 
2d 669, 84 Cal.App.2d 665, certiorari 
denied 69 S.Ct 138, 335 IJ.S. 868, 93 
L.Ed. 412. 

Miss.—^Pascagoula v. Delmas, 66 So. 
329, 108 Miss. 91, 99. 

Neb.—Corpus Juris cited in Anderson 
V. Lehmkuhl, 229 N.W. 773, 777 
119 Neb. 451. 

N.Y.—Dunkum v. Maceck Bldg. Cor¬ 
poration, 176 N.E. 392, 256 N.T. 275 
—Meigs V. Roberts, 56 N.E. 838, 
162 N.T. 371, 76 Am.S.R. 322, 

12 O.J. p 1091 note 4—17 C.J. p 402 
note 98. 


Statute of limitations distinguislied 
The distinction between a curative 
act and a statute of limitations is 
that one is enacted to cure past ir¬ 
regularities which are not jurisdic¬ 
tional, and the other to bar any right, 
however high the source from which 
it may be deduced, 

N.T.—Dunkum v. Maceck Bldg. Cor¬ 
poration, 176 N.E. 392, 396, 26G N.T. 
276—Meigs v. Roberts, 66 N.E. 838, 
840, 162 N.T. 371, 76 Am.S.R. 322. 

62.5 Fla.—Certain Dots Upon Which 
Taxes Are Delinquent v. Town of 
Monticello, 31 So.2d 905, 159 Fla. 
134. 

52.10 Pa.—Petition of Miller, 28 A.2d 
257, 149 Pa.Super. 142. 

52.50 Tex.—City of Mason ▼. West 
Tex. Utilities Co., 237 S.W.2d 273 
150 Tex. 18. 

Abernathy County Line Consol. 
Independent School Dist. No. 3, 
Civ.App., 175 S.W.2d 446, error re¬ 
fused. 

53. Fla.—Rio Vista Hotel & Im¬ 
provement Co. V. Belle Mead De¬ 
velopment Corporation, 182 So. 417, 
132 Fla. 88, certiorari denied 69 S. 
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Ct. 251, 306 U.S. 665, 83 L.Kd. 421. 
rehearing denied 69 S.Ct, 364, 30." 
X7.S. 676, 83 L.Ed. 438. 

Ill.—People V. Madison, 117 N.E. 493, 
280 Ill. 96. 

Mias.—Russell Inv. CorponiLion v. 

Russell, 183 So, 102, 182 Mias. 38.6. 
Neb.—^Andorson v. Lehmkuhl, 229 N. 

W. 773, 776, 119 Neb. 461. 

Okl.—Chicago, R. I. & p, Ry. <;o. v. 

Galyon, 66 F.2d 1066, 179 Okl. 670. 
S.D.—^Alatalo v. Shaver, 186 N.W. 
872, 45 S.D. 163. 

Tex.—State v. Bradford, 60 S.W,2<i 
1065, 121 Tex. 616. 

Against retroactive laws generally 
All legislation cannot be judged 
by theoretical standards, but nm.sh 
be tested by concrete condltlona 
which induced it, and curative acts 
which operate on conditions already 
existing may have both proinu'ctivn 
and retrospective operations without 
being retroactive laws within (umsti- 
tutional inhibition against retroac¬ 
tive laws generally. 

Ohio.—State ex rel. Hanrahan v. 
2:upnik, 111 N.E.2d 405, 95 Ohio 
App. 367, affirmed 117 N.E.2d 689, 
161 Ohio St. 43. 
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ceedings^^ which do not extend to matters of juris- I mentals of the power exercised ;55.5 and ordinarily 
diction^® or the defective exercise of an existing it may ratify and validate any past act which it 


power where the defect does not 

54. U.S.—^Paramino Lumber Co. v. 
Marshall, Wash., 60 S.Ct. 600, 309 
U.S. 370, 84 L.Ed. 814. 

Cal.—City of Compton v. Boland, 158 
P.2d 397, 26 Cal.2d 310. 

Gray v. Jones, 222 P.2d 319, 99 
Cal.App.2d 654—City of Pacific 
Grove v. Irwin, 172 P,2d 357, 76 
Cal.App.2d 46. 

Ga.—Town of McIntyre v. Scott, 12 
S.E.2d 883, 191 Ga. 473. 

Ill.—People ex rel. Little v. Peoria 
& E. Ry. Co., 48 N.E.2d 518, 383 
Ill. 79—People ex rel. Vaughan v. 
Thompson, 36 N,B.2d 351, 377 Ill. 
244—People ex rel. Blair v. Ervin, 
31 N.E.2d 789, 375 Ill. 435—People 
ex rel. Birch v. Pennsylvania R. 
Co., 30 lSr.E.2d 739, 376 Ill. 85. 

Ind.—Seitz v. Mosier, 136 NT.E. 840, 
192 Ind. 416. 

Neb.—Corpus Juris cited iu Ander¬ 
son V. Lehmkuhl, 229 N.W. 773, 
777, 119 Neb. 461. 

N.H.—Jennison v. Oyster River Co¬ 
op. School List. No. 2, 118 A.2d 117. 
N.Y.—Griffin v. City of Syracuse, 
38 N.T.S.2d 476, 179 Misc. 250, af¬ 
firmed 46 N.Y.S.2d 724, 266 App. 
Biv. 1065, appeal denied 47 N.Y.S. 
292, 267 App.Biv. 854—City of Syra¬ 
cuse V. Murray, 38 N.Y.S.2d 465, 
179 Misc. 244, appeal dismissed 42 
N.Y.S.2d 676—Railroad Co-op. 
Building & Loan Ass’n v. Boston 
Bldg. Estates, 267 N.Y.S. 204, 149 
Misc. 349. 

Pa.—Moser v. Merring, 32 Pa.Dist. & 
Co. 93, 26 North.Co. 195. 

Thomas v. County Board of 
School Directors and Elmhurst 
School Directors, Com.Pl., 41 Lack. 
Jur. 177. j 

"Where the object and effect of the j 
curative statute is to correct an inno- j 
cent mistake, remedy a mischief, ex¬ 
ecute the intention of the parties, and 
promote justice, then, both as a mat¬ 
ter of right and public policy, the 
statute is constitutionally valid," 

U.S.—Goddard v. Frazier, C.C.A.Okl., 
156 P.2d 938, 942, certiorari denied 
67 S.Ct 124, 329 U.S. 766, 91 L.Ed. 
669. 

llregislature can waive technical 
violations of its statutes. 

Pa.—Appeal of Palmer, 161 A. 643, 
307 Pa. 426. 

Nonobservance of requirements 

(1) The legislature may cure by 
subsequent act an irregularity of 
nonobservance of requirements which 
it originally might have dispensed 
with, provided that vested rights 
have not intervened. 

Conn.—Sanger v. City of Bridgeport, 
198 A. 746, 124 Conn. 183, 116 A.L. 
R. 103L 


go to the funda- • could originally 

(2) The legislature may declare 
that nonobservance of requirements 
of former act shall not be subject to 
further inquiry. 

Cal.—Golden Gate Bridge and High¬ 
way Dist. v. Felt, 5 P.2d 685, 214 
Cal. 308. 

Charter of private corporation of 
doubtful validity may be validated. 
Tenn.—Shields v. Clifton Hill Land 
Co., 28 S.W. 668, 94 Tenn. 123, 45 
Am.S.R. 700, 26 L.R.A. 509. 

55. Cal.—City of Compton v. Boland, 
158 P.2d 397, 26 Cal.2d 310. 

Gray v. Jones, 222 P.2d 319, 99 
Cal.App.2d 654—Board of Supers of 
Merced County v. Cothran, 191 P. 
2d 506, 84 Cal.App.2d 679—Jones v. 
Walker, 118 P.2d 299, 47 Cal.App.2d 
666 . 

Fla.—Rio Vista Hotel «& Improve¬ 
ment Co. V. Belle Mead Develop¬ 
ment Corporation, 182 So. 417, 132 
Fla. 88, rehearing denied 59 S.Ct. 
364, 305 U.S. 676, 83 L.Ed. 438. 

Ill.—People ex rel. Shore v. Helmer, 
102 N.E.2d 96, 410 Ill. 420—People 
ex rel, Shriver v. Frazier, 76 N.E.2d 
38, 398 Ill.. 386—People ex rel. 

Rhodes v. Miller, 64 N.E.2d 869, 
392 Ill. 445—^People ex rel. Johnson 
V. Southern Ry, Co., 11 N.E.2d 602, 
367 Ill. 389. 

N.Y.—Lane v. Johnson, 28 N.E.2d 
705, 283 N.Y. 244—Bunkum v. Ma- 
ceck Bldg. Corporation, 176 N.E. 
392, 266 N.Y. 275. 

Wyo.—Corpus Juris Secundum cited 
in Addison v. Fleenor, 196 P.2d 991, 
992, 65 Wyo, 119. 

"There may be in legal proceedings 
defects which are not mere informal¬ 
ities or irregularities, but so vital in 
their character as to be beyond the 
help of retrospective legislation. 
Such defects are called 'jurisdic¬ 
tional.' " 

N.Y.—Meigs v. Roberts, 66 N.E. 838, 
840, 162 N.Y. 371, 76 Am.S.R. 322. 

Voidable transactions 
Curative legislation is valid if its 
operation extends only to transac¬ 
tions voidable for defects not inher¬ 
ing therein. 

Okl.—McLain v. Oklahoma Cotton 
Growers’ Ass'n, 258 P. 269, 125 Okl. 
264. 

Statute of limitations 
Whether a statute of limitations 
violates due process does not depend 
upon the nature of the claims barred, 
since they may be based on mere 
irregularities or informalities or ju¬ 
risdictional defects, but the nature of 
the claimed defect is important in 
determining whether the right to as¬ 
sert claim based thereon is barred by 
a curative act, since Legislature can 
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have authorized,®® provided it still 

only cure irregularities and informal¬ 
ities, but not a jurisdictional defect. 
Iowa.—Swanson v. Pontralo,' 27 N.W. 
2d 21, 238 Iowa 693. 

Curable Jurlsdictloiial steps 
Every so-called jurisdictional step 
in a proceeding is not such that it 
cannot be cured by a curative act. 
S.D.—Grand Lodge A. O. U. W. of N. 

D. V. Fischer, 21 N.W.2d 213, 70 
S.D. 562, 161 A.L.R. 1466. 

55.5 Ill.—People ex rel. Rhodes v. 
Miller, 64 N.E.2d 869, 392 Ill. 445 
—People ex rel. De Rosa v. Chica¬ 
go & N. W. Ry. Co., 62 N.E.2d 460, 
391 Ill. 145—People ex rel. Toman 
V. Chicago Great Western R. Co., 
41 N.E.2d 960, 379 Ill. 694—People 
ex rel. Larson v. Thompson, 35 N.E. 
2d 355, 377 Ill. 104, 140 A.L.R. 948 
—People ex rel. Burkholder v. Pe¬ 
oria & E. Ry. Co., 30 N.E.2d 651, 
375 Ill. 197—People ex rel. Leaf, 
County Collector v. Orvis, 30 N.E. 
2d 28, 374 Ill. 536, 132 A.L.R. 1382, 
certiorari denied People of State 
of Illinois ex rel. Leaf v. Orvis, 61 
S.Ct. 827, 312 U.S. 705, 85 L.Ed. 1138 
—People ex rel. Lindheimer v. 
Hamilton, 25 N.B.2d 517, 373 Ill. 
124—People ex rel. Batman v. Illi¬ 
nois Cent. R. Co., 17 N.E.2d 25, 369 
Ill. 432. 

56. U.S.—Seese v. Bethlehem Steel 
Co. Shipbuilding Div., C.C.A.Md., 
168 P.2d 58—U. S. Fidelity & Guar¬ 
anty Co. V. Highway Engineering 
& Construction Co., C.C.A.Fla., 51 
F.2d 894, certiorari denied 52 S.Ct. 
43. 284 U.S. 669, 76 L.Ed. 566— 
Judith Basin Land Co. v. Fergus 
County, Mont., C.C.A.Mont., 50 F. 
2d 792, followed in Welch v. Fer¬ 
gus County, 60 P.2d 795—^Ken- 
tucky-Tennessee Light & Power Co. 
v. City of Paris, Tenn., C.C.A.Tenn., 
48 P.2d 795, certiorari denied City 
of Paris, Tenn., v. Kentucky-Ten- 
nessee Light & Power Co., 52 S.Ct. 
20, 284 U.S. 638, 76 L.Ed. 543. 
Ariz.—Corpus Juris quoted la Orme 
V. Salt River Valley Water User.s' 
Ass’n, 217 P. 935, 942, 25 Ariz. 324. 
Conn.—Town of West Hartford v. 
Thomas D. Faulkner Co., 10 A.2d 
592, 126 Conn. 206. 

Fla.—^Dover Drainage Dist. v. Pan¬ 
coast, 135 So. 518, 102 Fla. 267. 
Ill.—People ex rel. Reich v. McCoy, 
66 N.E.2d 393, 387 Ill. 288—People 
V. Chicago, B. & Q. R. Co., 154 N.E. 
468, 323 Ill. 536—People v. Dun- 
leith & Dubuque Bridge Co., 152 N. 

E. 526, 322 Ill. 99. 

Iowa.—Cook V. Hannah, 297 N.W. 262, 
230 Iowa 249, certiorari denied 62 
S.Ct. 361, 314 U.S, 691, 86 L.Ed. 553 
—Chicago, R. I. & P. Ry. Co. v. 
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has the power to authorize it®*^ and its authorization 
does not impair vested rights,and provided further 
constitutional inhibitions are observed.^^.S Indeed, 
the power of the legislature to pass curative acts 
has been said to be without any limit except such 
as is imposed by constitutional restrictions.^S.lO 


Common expressions of the rule are to the effect 
that the legislature may validate retrospectively any 
proceeding which it might have authorized in ad¬ 
vance, or may cure by subsequent statute what it 
might have dispensed with aItogether.5i> So, stat¬ 
utes curing defects in acts done, or authorizing or 


Rosenbaum, 231 N.W. 646, 212 Iowa 
227. 

Minn.—Vorbeck v. City of Glencoe, 
288 N.W. 4, 206 Minn. 180. 

Neb.—Anderson v. Lehmltuhl, 229 N. 

W. 773, 119.Neb. 461. 

N.T.—Griffin v. City of Syracuse, 38 
N.Y.S.2d 476, 179 Kisc. 250, affirmed 
45 N.Y.S.2d 724, 266 App.Div. 1055, 
appeal denied 47 N.Y.S.2d 292, 267 
App.Div. 854—City of Syracuse v. 
Murray, 38 N.Y.S.2d 465, 179 Misc. 
244, appeal dismissed 42 N.Y.S.2d 
576—Ravensdale Holding Co. v. Vil¬ 
lage of Hastings on Hudson, 281 
N.Y.S. 913, 156 Misc. 777. 

Barry v. Crandall, 180 N.Y.S. 183. 
N.C.—Barbour v. Wake County, 148 
S.E. 470, 197 N.C. 314—Burney v. 
Board of Com’rs of Bladen County, 
114 S.B. 298, 184 N.C. 274—Board 
of Education of Johnson County v. 
Board of Com’ra of Johnson Coun¬ 
ty, 111 S.E. 531, 183 N.C. 300. . 
N.D.—Osage Nat. Bank v. Oaks Spe¬ 
cial School Dist, 7 N.W.2d 920, 72 
N.D. 467. 

S.C.—Green v. City of Rock Hill, 147 
S.E. 346, 149 S.C. 234. 

Tex.—City of Mason v. West Tex. 
Utilities Co., 237 S.W.2d 273, 150 
Tex. 18—State v. Bradford, 50 S.W. 
2d 1065, 121 Tex. 515. 

Abernathy County Line Consol. 
Independent School Dist. v. New 
Deal Rural High School Dist. No. 3, 
Civ.App., 175 S.W.2d 446, error re¬ 
fused—Miller v. State ex rel. Ab¬ 
ney, Civ.App., 156 S.W.2d 1012, er¬ 
ror refused—Hunt County v. Rains 
County, Civ.App., 7 S.W.2d 648. 

Va.—Allen v. Mottley Const. Co., 170 
S.E. 412, 160 Va. 875. 

Wash.—McKenzie v. .Mukilteo Water 
Dist, 102 P.2d 261, 4 Wash.2d 103. 
12 C.J. p 1091 note 4. 

"The test in all cases of a validat¬ 
ing act is whether the general assem¬ 
bly might have authorized the act 
which it attempts to validate before 
it took place." 

Ill.—Sipple V. University of Illinois, 

123 N.E.2d 722, 725, 4 I11.2d 693_ 

People ex rel. Shore v. Helmer, 102 
N.E.2d 96, 100, 410 Ill. 420. 

Xieadiug case 

S.C.—Green v. City of Rock Hill, 147 
S.E. 346, 149 S.C. 234. 

Congress may ratify by subsequent 
legislation unauthorized and illegal 
tax collection, giving It retroactive 
validity. 

U.S.—^Regla Coal Co. v. Bowers, D.C. 
N.Y., 37 F.2d 373, affirmed, C.C.A., 
Daniel Reeves, Inc,, v. Anderson, 


43 P.2d 679, affirmed Graham v. 
Goodcell, 61 S.Ct. 186, 282 U.S. 409, 
75 L.Ed. 415 and followed in Jen¬ 
nings V. Anderson, C.C.A., 43 P.2d 
683. 

Subordinate state agencies 

(1) Legislature may legalize unau¬ 
thorized acts of subordinate agencies 
where same would have been valid 
under legislative sanction previously 
given. 

Tex.—State v. Bradford, 60 S.W.2d 
1065, 121 Tex. 516. 

Louisiana Ry. & Nav. Co. v. 
State, Civ.App., 298 S.W. 462, af¬ 
firmed, Com.App., 7 S.W.2d 71, re¬ 
hearing denied 17 S.W.2d 467. 

(2) Acts of municipalities see in¬ 
fra §§ 428-432. 

Obligations 

Legislature may validate obliga¬ 
tions which could have been author¬ 
ized in beginning. 

Ala.—^Newman v. City of Opelika, 139 
So. 247, 224 Ala. 70. 

57. U.S.—^Katzenberger v. Aberdeen, 
Miss., 7 S.Ct. 947, 121 U.S. 172, 30 
L.Ed. 911, 

Oregon Short Line R. Co. v. Clark 
County Highway Dist., D.C.Idaho, 
22 F.2d 681. 

Fla.—Smith Bros. v. Williams, 126 
So. 367, 100 Fla, 642, followed in 
Smith Bros. Const. Co. v. Hart, 126 
So. 373, 101 Fla. 653, affirmed 136 
So. 399, 101 Fla. 663, and followed 
in Hillsborough County v. Jeffords, 
126 So. 373, 101 Fla. 654. 

Ky.—Board of Education of Callo¬ 
way County V, Talbott, 86 S.W. 2d 
1069, 261 Ky. 66. 

Miss.—Sykes v. Columbus, 55 Miss. 
116. 

Or.—Coos County v. Oddy, 68 P 2d 
1064, 166 Or. 646. 

Tex.—^Anderson County Road Dist. 
No. 8 V. Pollard, 296 S.W. 1062, 
116 Tex. 647—Tom Green County 
V. Moody, 289 S.W. 381, 116 Tex 
299. 

But it has been said that "the only 
limitation on the power of the Leg¬ 
islature,^ in a validating act, is that 
• . fft must be confined to acts 

which the legislature could previous¬ 
ly have authorized.’" 

S.C,—^Williamson v. Richards, 155 S 
E. 890, 892, 158 S.C. 634. 

Measure of power 
"It is elemental that the power of 
the legislature to cure by validation 
is measured by its power to enact 
the amendatory provisions as an 
original act" 

Miss.—Board of Sup’rs of Calhoun 
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County V. State ex rel. Patterson, 
40 So.2d 273. 274, 206 Miss. 443. 

58. U.S.—Paramino Ijunih«*r Co, v, 
Marshall, Wash,, 60 S.Ct. 600, 300 
U.S. 370, 84 I..Kd. 814. 

City of Allegan, Mich., v. Con- 
sumer.s’ Power Co.. C.C.A.Mioh., 71 
F.2d 477, certiorari denied <,\>nsuin- 
ers' Power Co. v. City of AUegan. 
65 S.Ct 100, 293 U.S. 686, 79 L.Ed. 
681. 

Ala.—Corpus Juris cited ia. City of 
Anniston v. Anniston Office Ukig. 
Co., 149 So. 93, 95, 227 Ala. 180. 

Cal,—Miller v. McKenna, 147 P.2d 
631, 23 Cal.2d 3C5. 

In re Strong’s E.statc, 129 P.2d 
493, 64 Cal.App.2d 604. 

Conn.—Sanger v. City of Bridgeport, 
198 A. 746, 124 Conn. 183, 116 A.L. 

R. 1031—Proves I in v. Derby & An- 
sonia Developing Co., 151 A. 518, 
112 Conn. 129, 70 A.I^.R. 1426. 

Ill.—Krause v. Peoria Housing Au¬ 
thority, 19 N.E.2d 193. 370 HI. 356 
—Worley v. Idleman. 120 N.K. 472. 
286 Ill. 214. 

Kan.—Corpus Juris Secuadum quoted 
at length la Bcolor & Cnmpboll 
Supply Co. V. Warren, 100 P.2d 700. 
704, 151 Kan. 756. 

Mass.—Nichols v. Commissioner of 
Public Welfare, 40 N.E.2d 275, 311 
Mass. 126. 

Mich.—Corpus Juris cited in Stott v. 
Stott Realty Co., 284 N.W, 635, 639, 
288 Mich. 36. 

Neb.—Lennox r. Housing Authority 
of City of Omaha, 290 N.W. 451. 137 
Neb. 582, supplemented 291 N.\V“. 
100, 137 Neb. 682. 

N.Y.—Barry v. Crandall, ISO N.Y.S. 
183. 

N.C.—Starmount Co. v. Town of Ham¬ 
ilton Lakes, 171 S.E, 909, 206 N.C. 
614. 

Pa.—City of Erie v. Elks Bldg. Ass'n 
Bondholders, Com.Pl., 21 Erie Co. 
244, 31 Mun. 88, reversed on other 
grounds City of Erie v. A Piece of 
Land Fronting on Southeast Corner 
of Eighth and Peach Streets, 14 A. 
2d 428, 339 Pa. 321, 

Va.—^Allen v. Mottley Const Co., 170 

S. E. 412, 160 Va, 875. 

58.5 Cal.—City of Compton v. Bo¬ 
land, 168 P.2d 397, 26 Cal.2d 310. 

58.10 S.D.—Grand Lodge A. O. XJ. W, 
of N. D. V. Fischer, 21 N,W.2d ’213’ 
70 S.D. 602, 161 A.L.R. 1466. 

59. U.S.—Charlotte Harbor & N. Ry. 
Co. V. Welles, Fla,, 48 S.Ct 8, 260 
U.S. 8, 67 L.Ed. 100. 

McElroy v. Pegg, C.aA.Okl., 167 
F.2d 668, certiorari denied 69 S. 
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confirming the exercise of powers, are valid where 
the legislature originally had authority to confer 
the powers or authorize the acts.®® A legislative 
act that cures an illegality or defect may be passed 
and become operative after suit is brought to en¬ 


force rights accruing by reason of the illegality or 
defect.60-5 Curative statutes which are effective to 
cure defects in prior proceedings are clearly effec¬ 
tive to cure the same defects in pending proceed¬ 
ings.®^*^® 


Ct. 36, 336 U.S. 817, 93 L.Ed. 371— 
Goddard v. Frazier, C.C.A.Okl., 
156 P.2d 938, certiorari denied 67 
S.Ct. 124, 329 TJ.S. 765, 91 L.Ed. 659. 

Frazier v. Goddard, D.C.Okl., 63 
F.Supp. 696. 

Cal.—Gray v. Jones, 222 P.2d 319, 99 
Cal.App.2d 654—McCormack v. 
Houston, 191 F.2d 569, 84 Cal.App. 
2d 665, certiorari denied 69 S.Ct. 
138, 335 XJ.S. 868, 93 L.Ed. 412— 
Board of Supers of Merced County 
V. Cothran, 191 P.2d 606, 84 Cal. 
App.2d 679—City of Pacific Grove 
V. Irwin, 172 P.2d 357, 76 Cal.App. 
2d 46—Jones v. Walker, 118 P.2d 
299, 47 Cal,App.2d 566—Hall v. 

Fairchild-Gllmore-Wilton Co., 227 
P. 649, 66 CaLApp. 615. 

Conn.—Town of West Hartford v. 
Thomas D. Faulkner Co., 10 A.2d 
692. 126 Conn. 206. 

Del.—City of Wilmingrton v. Wolcott, 
112 A, 703. 12 Del.Ch. 379. 

Fla.—State v. Haines City, 188 So. 
831, 137 Fla. 616—^Towns v. State, 
136 So, 822, 102 Fla. 188. 

Ill.—People ex rel. Shriver v. Frazier, 
76 N.E.2d 38, 398 Ill. 386—People ex 
rel. Little v. Peoria & E. Ry. Co., 48 
N.E.2d 618, 383 III. 79—People v. 
Padley, 172 N.E. 763, 340 Ill. 314— 
People V. Hartquist, 142 N.E. 475, 
311 Ill. 127—Roberts v. Eyman, 136 
N.E. 736, 304 Ill. 413—People v. 
Edvander, 186 N.E. 693, 304 Ill. 
400—People v. Fifer, 117 N.E. 790, 
280 Ill. 506—People v. Madison, 117 
NB. 493, 280 IlL 96. 

Ind.—State ex reL Harris r. Mutsch- 
ler. 116 N.B.2d 206, 232 Ind. 680— 
Telton ▼. Plantz, 89 N.E.2d 640, 
228 Ind. 79—W. H. Dreves, Inc., v. 
Oslo School Tp. of Elkhart County, 
28 N.E.2d 262, 217 Ind. 388, 128 A. 
L.R. 1406—Seitz v. Mosier, 136 N. 
E. 840, 192 Ind. 416. 

Iowa.—Peverill v. Board of Sup’rs of 
Black Hawk County, 206 N.W. 643, 
201 Iowa 1060. 

Kan.—State ex rel. Miller v. Com¬ 
mon School Dist. No. 87, Brown 
County, 186 P.2d 677, 163 Kan. 650 
—Corpus Juris Secundum quoted in. 
Beeler & Campbell Supply Co. v. 
Warren, 100 P.2d 700, 704, 151 Kan. 
765. 

La.—Long V. Northeast Soil Conser¬ 
vation Dist. of La., 77 So.2d 408, 
226 La. 824—Barnett v. State Min¬ 
eral Board, 192 So. 701, 193 La. 
1066. 

Mich.—Stott V. Stott Realty Co., 284 
N.W. 636, 288 Mich, 35. 

Miss.—Corpus Juris cited In Russell 
Inv. Cojrporation r. Russell, 182 So. 
102, 106, 182 Miss. 385. 


Mont— Kerr v. Small, 117 P.2d 271, 
112 Mont. 490—Martin v. Glacier 
County, 66 P.2d 742, 102 Mont. 213 
—^Weber v. City of Helena, 297 P. 
465, 89 Mont. 109—Scilley v. Red 
Lodge-Rosebud Irr. Dist, 272 P. 
643, 83 Mont. 282. 

N.T.—Garzo v. Maid of the Mist 
Steamboat Co„ 104 N.E.2d 882, 303 
NY. 616. 

Pardee v. Rayfield, 182 NY.S. 3, 
192 App.Div. 6, affirmed 130 N.E. 
886, 230 NY. 543. 

Nr.G.— Ward v. Howard, 7 S.E.2d 625, 
217 NC. 201—Lovelace v. Pratt, 122 
S.E. 661, 187 NC. 686—Williamson 
Real Estate Co. v. Sasser, 103 S.E. 
73, 179 NC. 497. 

N.D.—Corpus Juris Secundum quoted 
in Osage Nat. Bank v. Oakes Spe¬ 
cial School Dist. 7 NW.2d 920, 922, 
72 N.D. 457. 

Okl.—^Armstrong v. Sewer Imp. Dist. 

No. 1, Tulsa County, 207 P.2d 917, 

, 201 Okl. 531. 

Or.—MacKenzie v. Douglas County, 
178 P. 350, 91 Or. 375. 

Pa.—^Borough of Weatherly v. War¬ 
ner, 25 A.2d 831, 148 Pa.Super. 557 
—In re Malick, 8 A,2d 494, 137 Pa. 
Super. 139—Towanda Borough v. 
Pell, 69 Pa.Super. 468. 

Borough of Norwood v. Denny, 
Com.Pl., 28 Del.Co. 446—Township 
of Spring Garden v. Logan, Com. 
PL, .62 York Leg.Rec. 21. 

Philippine.—Philippine Islands v. 

Binalonan, 32 Philippine 634. 

S.D.—Grand Lodge A. O. U. W. of 
N. D. v. Fischer, 21 N.W.2d 213, 
70 S.D, 562, 161 A.L.R. 1466—Davey 
V. McShane, 197 N.W. 680, 47 S.D. 
265. 

Tex.—Abernathy County Line Consol. 
Independent School Dist. v. New 
Deal Rural High School Dist. No. 
3, Civ.App., 176 S.W.2d 446, error 
refused—Morris v. City of Con¬ 
roe, Civ.App., 47 S.W.2d 690, error 
refused. 

Vt—Richford Sav. Bank & Trust Co. 
V. Thomas, 17 A.2d 239, 111 Vt 
393. 

Wyo.—Addison v. Fleenor, 196 P.2d 
991, 66 Wyo. 119. 

24 C.J. p 694 note 56. 

'Tt Is competent for the Legisla¬ 
ture to give retrospectively the ca¬ 
pacity it might have given in ad¬ 
vance, and to dispense retrospective¬ 
ly with any formality it might have' 
dispensed with in advance.’" 

Tex.—Ogburn v. Barstow, Ward 
County, Tex., Drainage Dist., Civ. 
App., 230 S.W. 1036, 1037, error re¬ 
fused. 

“The rule is, that if the thing 
wanted or omitted might have been 
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dispensed with by the Legislature at 
the outset, then it may do so by a 
statute enacted subsequent to the 
proceeding which is assailed on ac¬ 
count of the omission. If the irregu¬ 
larity consists in doing some act, or 
in the manner of doing some act, 
which the Legislature might, by the 
prior law, have treated as immate¬ 
rial, then it may make it immaterial 
by a subsequent law.” 

Ky.—^Williamstown Graded Free 

School District v. Webb, 12 S.W. 
298, 89 Ky. 264, 273, 11 Ky.L. 456. 
Nature of validating act 

Validating act need not be of same 
kind or nature as that required for 
original authority, where thing lack¬ 
ing might have been dispensed with 
by legislature. 

Wyo.—State v. Snyder, 225 P. 1102, 31 
Wyo. 333. 

60. Ariz.—Corpus Juris quoted in 
Orme v. Salt River Valley Water 
Users’ Ass’n, 217 P. 935, 942, 25 
Ariz. 324. 

Cal.—^Rock Creek Water Dist. v. Cala¬ 
veras County, App„ 283 P.2d 740. 
Conn.—Town of West Hartford v. 
Thomas D. Faulkner Co., 10 A.2d 
592, 126 Conn. 206. 

Kan.—Corpus Juris Secundun quoted 
in Beeler & Campbell Supply Co. v. 
Warren, 100 P.2d 700, 704, 151 Kan. 
755. 

La.—^Long v. Northeast Soil Conser¬ 
vation Dist. of La., 77 So.2d 408, 
226 La. 824. 

Mass.—^Nichols v. Commissioner of 
Public Welfare, 40 NE.2d 275, 311 
Mass. 125—Gray v. City of Salem, 
i 171 NE. 432, 271 Mass. 495. 

I Miss.—Grant v. Montgomery, 5 So. 

2d 491, 193 Miss. 175—Tonsmeire v. 

I Board of Sup'rs, Harrison County, 
i 1 So.2d 511. 

I Neb.—Lennox v. Housing Authority 
of City of Omaha, 290 N.W. 451, 137 
Neb. 682, supplemented 291 N.W. 
100, 137 Neb. 682. 

NY.—Bradford v. Suffolk County, 16 
N.Y.S.2d 353, 257 App.Div. 777, mod¬ 
ified on other grounds 28 NE.2d 
932, 283 NY. 603. 

NC.—^Edwards v. Nash County Board 
of Com’rs, 110 S.E. 600, 183 NC. 
68. 

Okl.—^Armstrong v. Sewer Imp. Dist 
No. 1, Tulsa County, 207 P.2d 917, 
201 Okl. 631. 

12 C.J. p 1091 note 4. 

60.5 U.S.—Goddard v. Frazier, C.C.A. 
Okl., 156 F.2d 938, certiorari denied 
67 S.Ct 124, 329 U.S. 765, 91 L. 
Ed. 659. 

60.10 Pa.—In re Malick, 8 A.2d 494, 
137 Pa.Super. 139. 



§ 422 CONSTITUTIONAL LAW 

On the other hand, a statute in the form of a cur¬ 
ative act is void if it violates due process,®^ or if it 
attempts to impair vested rights62 or deprives any 
person of a specific title or of specific property 
which he has acquired,®^'® or if it attempts to vali¬ 
date or confirm what the legislature could not orig- 
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inally have authorized® ^ or cannot authorize at the 
time of ratification.®^ The legislature has no power 
to validate void proceedings,®® particularly where 
they have been previously declared void;®® it can¬ 
not cure a want of authority or power to act at 
all,®'^ nor can it cure acts or proceedings which 


61. U.S.—Goddard v. Frazier, C.C.A. 
Okl., 156 F.2d 938, certiorari denied 

67 S.Ct. 124, 329 U.S. 765, 91 L.Ed. 
659. 

Cal.—Logan v. City of Glendale, 229 
P.2d 128, 102 Cal.App.2d 861. 

N’.T.—Lane v. Johnson, 28 N.E.2d 705, 
283 N.T. 244—Dunkum v. Maceck 
Bldg. Corporation, 176 N-B. 392, 256 
ISr.Y. 275. 

Cameron Estates, Inc. v. Deering, 
115 N.T.S.2d 687, modified on other 
grounds 121 ]Sr.T.S.2d 66, 281 App. 
Div. 985, reargument denied 122 N. 
T,S.2d 630, 282 App.Div. 696, rear¬ 
gument denied 122 N.T.S.2d 914, 282 
App.Div. 713, appeal denied 124 
N.T.S.2d 348, 282 App.Div. 839, mo¬ 
tion denied 116 N.E.2d 244, 306 N.Y. 
635. 

Wyo.— Corpus Juris Secundum cited 
in Addison v. Fleenor, 196 P.2d 991, 
992, 65 Wyo. 119. 

62. Ala.—Horton v. Carter, 45 So.2d 
10, 253 Ala 325, 

Ariz.—Corpus Juris quoted in Orme 

V. Salt River Valley Water Users’ 
Ass’n, 217 P. 935, 942, 25 Ariz. 324. 

Cal.—Rock Creek Water Dist v. Cal¬ 
averas County, App., 283 P.2d 740— 
Jones V. Walker, 118 P.2d 299, 47 
Cal.App.2d 566. 

Kan.—State ex rel. Miller v. Common 
School Dist. No. 87, Brown County, 
185 P.2d 677, 163 Kan. 650. 

Minn.—Snortum v. Snortum, 193 N. 

W. 304, 155 Minn. 230. 

Or.— Corpus Juris cited in Smith v. 
Cameron, 262 P. 946, 948, 123 Or. 
501. 

Tex.—^Arnold v. City of Sherman, Civ. 

App., 244 S.W.2d 880, error refused. 
12 C.J. p 1091 note 5. 

Power of legislature to divest vested 
rights generally see § 216 supra 
Transfer of title 

(1) “By a curative act the Legis¬ 
lature cannot transfer title from one 
person to another.” 

N.Y.—Ostrander v. Bell, 192 N.Y.S. 
262, 268, 199 App.Div. 304. 

(2) So, where a tax sale or a tax 
deed is void, or so defective that no 
title passes, the legislature cannot, 
by curative act, transfer the title 
from one person to another. 

N.Y.—People v. Inman, 90 N.E. 438, 
197 N.Y. 200—^Wallace v. McEchron, 

68 N.E. 663, 176 N.Y. 424—Ostran¬ 
der V. Bell, supra. 

62.5 N.Y.—Bradford v. Suffolk Coun¬ 
ty, 15 N.Y.S.2d 363, 257 App.Div. 
777, modified on other grounds 28 
N.E.2d 932, 283 N.Y. 503. 

63. U.S.—^Buder v. First Nat Bank, 


C. C.A.MO., 16 F.2d 990, certiorari 
denied 47 S.Ct. 688, 274 U.S. 743, 
71 L.Ed. 1321. 

Ariz.— Corpus Juris Q.noted in Orme 
V. Salt River Valley Water Users’ 
Ass’n, 217 P. 935, 942, 25 Ariz. 324. 
Iowa.—Cook V. Hannah, 297 N.W. 
262, 230 Iowa 249, certiorari denied 
62 S.Ct 361, 314 U.S. 691, 86 L.Ed. 
553. 

Mich.—Chemical Bank & Trust Co. 
V. Oakland County, 251 N.W. 395, 
264 Mich. 673. 

Mont.—Lamont v. Vinger, 202 P. 769, 
61 Mont 530. 

Pa.—In re Schuylkill County Hospi¬ 
tal, 8 Pa,Dist. <& Co. 407. 

S.C.— Corpus Juris Secundum cited in 
O’Shields v. Caldwell, 35 S.E.2d 
184, 192, 207 S.C. 194—Lancaster v. 
Town Council of Brookland, 158 S. 
E. 233, 160 S.C. 150. 

Tex.—Bigfoot Independent School 
Dist. V. Genard, C'iv.App., 116 S.W. 
2d 804, affirmed 129 S.W.2d 1213, 
133 Tex. 368. 

Va.—Southern Ry. Co. v. City of 
Richmond, 8 S.E.2d 271, 175 Va. 308, 
127 A.L.R. 1368. 

W.Va.—Gates v. Morris, 13 S.E.2d 
473, 123 W.Va. 6, 134 A.L.R. 791. 

12 C.J. p 1091 note 6. 

Estoppel 

Legislature cannot pass law vali¬ 
dating by estoppel act it cannot au¬ 
thorize. 

Tex.—L. E. Whitham & Co. v. Hen¬ 
drick, Civ.App., 1 S.W.2d 907, er¬ 
ror refused. 

Processing tax 

(1) Amendment to Agricultural 
Adjustment Act expressly ratifying 
and legalizing processing taxes 
theretofore determined by secretary 
of agriculture is ineffective to cure 
unconstitutionality of hog processing 
tax, in so far as tax was beyond 
powers of congress. 

U.S.—John A. Gebelein, Inc., v. Mil- 
bourne, D.C.Md., 12 F.Supp. 105. 

(2) Congress could not legalize 
rates which secretary of agriculture 
had fixed under taxing provision of 
Agricultural Adjustment Act which 
rates were Illegal when they were 
fixed. 

U.S.—Larabee Flour Mills Co. v. Nee, 

D. C.Mo., 12 F.Supp. 395, remanded, 
C.C.A., 81 F.2d 623. 

64. U.S.—Forbes Pioneer Boat Line 
V. Board of Com’rs of Everglades 
Drainage Dist, Fla., 42 S.Ct 325, 
258 U.S. 338, 66 L.Ed. 647. 

Tex.—^Armstrong v. Walker, 73 S.W. 
2d 520, 123 Tex, 608. 
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65. U.S.—Goddard v. Frazier, O.C.A. 
Okl., 1S6 P.2d 938, certiorari 

67 S.Ct 124, 329 U.S. 766, 91 
659. 

Ala.—Horton v. Carter, 45 So,2d 10, 
253 Ala. 325. 

Cal.—Board of Sup’rs of Merced 
County V. Cothran, 191 P.2d 506, 84 
Cal.App.2d 679. 

Ill.—People ox rel. Shore r. Holmer, 
102 N.E.2d 96, 410 III. 420—-People 
ex rel. Shriver v, Frazier, 76 NK. 
2d 38, 898 III. 386—People ox rol. 
Reich V. McCoy, 66 N.K.2a 393, 387 
Ill. 288—People ex rel. <*owdy v. 
Baltimore A: O. R, Co„ 62 NE.2d 
265, 385 III, 86—I>oople ex rel. Lit¬ 
tle V. Peoria & E. Ry. Co., 48 NK. 
2d 618, 883 III. 79—People ox rel. 
Vaughan v. Thompson, 36 N.E.2d 
351, 377 III 244—People ox rel. 
Johnson v. Southern Ry. Co., 11 
NB.2d 602, 867 III 389—Maulding 
V. Skillet Fork River Outlet Union 
Drainage Dist., 145 N.E. 227, 313 
III 216—People V. Hartetaist, 142 N. 
E. 475, 311 111 127. 

Miss.—Leavenworth v. Claughton, 20 
So.2d 821, 197 Miss. 606. 

Okl—McLain v. Oklahoma Cotton 
Growers’ Ass’n, 268 P. 260, 125 Okl 
264. 

S.O.—O’Shields v. Caldwell 35 S.K. 
2d 184, 207 S.C. 194. 

Tex.—Gonzer v. FUllp, Civ.App., 134 
S.W.2d 730, error dismisRed, judg¬ 
ment correct—Bigfoot Independent 
School Dist. V. Genard, Civ.App.. 
116 S.W.2d 804, afiirmed 129 S.W. 
2d 1213, 133 Tox. 368. 

Wyo.—Corpus Juris Secundum cited 
in Addison v. Fleenor, 196 P.2a 991, 
092, 66 Wyo. 119. 

Proceeding void as against earlier 
proceeding 

Curative legislation cannot be used 
as against a prior valid proceeding 
to breathe life iiito a sub«<Miuent pro¬ 
ceeding which, from Its very incep¬ 
tion, was, as against the prior pro¬ 
ceeding, void and violative of the 
state's statutory law. 

Cal—People ex rel Forde v. Town of 
Corto Madera, 251 P.2d 988, 116 
Cal.App.2d 32. 

66. Ill.—People V. I=>rathcr, 175 N.E. 
668, 343 III 443, 74 A.L.K. 874— 
People V. Chicago & E. I. Ry. Co., 
176 N.E. 4, 343 III 101. 

67. U.S.—Goddard v. Frazier, C.C.A. 
Okl, 150 F.2d 938, certiorari denied 
67 S.Ct. 124, 329 U.S. 766, 91 L.Ed. 
659. 

Ariz.—Ferguson v, Superior Court of 
Maricopa County, 258 P.2d 421, 76 
• Ariz. 31. 
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violate constitutional requirements or prohibitions.®^ 
Thus, it is held that taxation proceedings initiated 
without authority to tax cannot be validated by sub¬ 
sequent legislation.®8-5 Even where the legislature 
could have authorized an act, it cannot ratify it 
retrospectively where the result would be to ratify 
a fraud®^ and to ignore an applicable penal stat¬ 
ute.'^® 

Acts done in conformity with a statute which, al- 


CONSTITUTIONAL LAW § 422 

though clearly within the legislature's power to 
enact, is invalid by reason of some defect, may be 
validated by curative statute,despite a prior ju¬ 
dicial declaration of the unconstitutionality of, the 
statute,particularly where a public right is in- 
volved.*^® Acts done under statutes which are un¬ 
constitutional by reason of the legislature's lack of 
power to enact them cannot, however, be validat¬ 
ed,*^^ particularly where the statutes have been so 


Conn.—Montgomery v. Town of Bran¬ 
ford, 142 A. 574, 107 Conn. 697. 

Ill.—People ex rel. Shore v. Helmer, 
102 N.E.2d 96, 410 Ill. 420—People 
ex rel. Shriver v. Frazier, 76 N.E.2d 
38, 398 Ill. 386—People ex rel. 

Bhodes v. Miller, 64 N.E.2d 869, 392 
Ill. 44!)—People ex rel. De Rosa v. 
Chicago & N. W. Ry. Co., 62 N.E. 
2d 460, 391 Ill. 145—People ex rel. 
Reich V. McCoy, 56 N.E.2d 393, 
387 Ill. 288—People ex rel. Gowdy 
V. Baltimore & O. R. Co., 52 N.E. 
2d 255, 385 Ill. 86—People ex rel. 
Eittle V. Peoria & E. Ry. Co., 
48 hr.E.2d 518, 383 Ill. 79—People 
ex rel. Toman v. Chicago Great 
Western R. Co., 41 N.E.2d 960, 379 
Ill. 594—People ex rel. Vaughan v. 
Thompson, 36 N'.E.2d 351, 377 Ill. 
244—People ex rel. Larson v. 
Thompson, 35 N'.E.2d 355, 377 Ill. 
104, 140 A.L.R. 948—People ex rel. 
Blair v. Ervin, 31 N.E,2d 789, 375 
Ill. 435—People ex rel. Birch v. 
Pennsylvania R. Co., 30 N.E.2d 739, 
375 Ill. 85—People ex rel. Burk¬ 
holder V. Peoria «& E. Ry. Co., 30 
N.B.2d 651, 375 Ill. 197—People ex 
rel. Leaf, County Collector, v. Or- 
vis, 30 N.E.2d 28, 374 Ill. 536, 132 
A.L.R. 1382, certiorari denied Peo¬ 
ple of State of Illinois ex rel. Leaf 
V. Orvis, 61 S.Ct. 827, 312 U.S. 705. 
85 L.Ed. 1138—People ex rel. Lind- 
heimer v. Hamilton, 25 N.E.2d 517, 
373 Ill. 124—People ex rel. Bat¬ 
man V. Illinois Cent. R. Co., 17 NT. 
E.2d 25, 369 Ill. 432—^People ex rel. 
Gill V. Baum, 11 N.E.2d 373, 367 
Ill. 249—People ex rel. Ward v. 
Chicago & E. I. Ry. Co., 6 N.E.2d 
119, 365 Ill. 202—^People v. Chicago, 
M. & St. P. Ry. Co., 152 N.E. 560, 
321 Ill. 499—People v. Illinois Cen¬ 
tral R. R. Co., 141 N.E. 822, 310 
Ill. 212. 

Ind.—Seitz v. Mosier, 136 N.E. 840, 
192 Ind. 416. 

Me.—In re Opinion of the Justices, 19 
A.2d 53, 137 Me. 350. 

Miss.—Leavenworth v. Claughton, 20 
So.2d 821, 197 Miss. 606. 

S.C.—O’Shields v. Caldwell, 36 S.E.2d 
184, 207 S.C. 194. 

Tex.—Genzer v. Fillip, Civ.App., 134 
S.W.2d 730, error dismissed, judg¬ 
ment correct—Bigfoot Independent 
School Dist. V. Genard, Civ.App., 
116 S.W.2d 804, affirmed 129 S.W-2d 
1213, 133 Tex. 368. 

16A C. J.S.—9 


Want of legislative power 

The legislature’s want of power to 
pass proposed act, providing for ap¬ 
pointment of state treasurer by Com¬ 
missioner of Finance, would not be 
cured and act made effective as valid 
law by provisions of legislature’s 
resolve, proposing constitutional 
amendment repealing provisions as to 
such officer’s election, that such pro¬ 
posed act is ratified and approved as 
valid and constitutional exercise of 
legislative power and shall be valid 
statutory law, if such resolve were 
finally passed by legislature and 
adopted by people. 

Me.—In re Opinion of the Justices, 
19 A.2d 53, 137 Me. 350. 

68. Ark,—Hart v. Wimberly, 296 S. 

W. 39, 173 Ark. 1083. 

Conn.—Montgomery v. Town of Bran¬ 
ford, 142 A. 574, 107 Conn. 697. 

Ill.—People ex rel. Shore v. Helmer, 
102 N.B.2d 96, 410 Ill. 420—People 
ex rel. Shriver v. Frazier, 76 N.E. 
2d 38. 398 Ill. 386—People ex rel. 
Rhodes v. Miller, 64 N.E.2d 869, 392 
Ill. 445. 

Mont.—^Weber v. City of Helena, 297 
P. 455, 89 Mont. 109. 

S.C.—Williamson v. Richards, 165 S. 

E. 890, 158 S.C. 534. 

Tex.—Miller v. State ex rel. Abney, 
Civ.App., 155 S.W.2d 10i2, error 
refused—Genzer v. Fillip, Civ.App., 
134 S.W.2d 730, error dismissed, 
judgment correct—Bigfoot Inde¬ 
pendent School Dist. V. Genard, Civ. 
App., 116 S.W.2d 804, affirmed 129 
S.W.2d 1213, 133 Tex. 368—Hunt 
County V. Rains County, Civ.App., 
7 S.W.2d 648. 

12 C.J. p 1092 note 11. 
XTzLcoxistitntioual appropriation 

Obligation incurred in reliance on 
appropriation made in violation of 
constitution cannot be a debt incur¬ 
red for “public purpose," for pay¬ 
ment of which provision by curative 
act may be made. 

Ky.—Board of Education of Calloway 
County V. Talbott, 86 S.W.2d 1059, 
261 Ky. 66. 

68.5 Cal.—Gaspard v. Edwin M. Le- 
Baron, Inc., 237 P.2a 2‘78, 107 Cal. 
App.2d 356. 

Validation of municipal taxation pro¬ 
ceedings generally see' infra § 431. 
Transfer of tax title 

A retrospective statute may vali¬ 
date a tax which is void for failure 
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to comply with any statutory require¬ 
ment that the legislature may have 
originally dispensed with, but power 
to validate tax sale so as to make it 
effectual to transfer title is much 
more limited and, where proceedings 
are so fatally defective that no title 
passes, the legislature cannot by a 
curative act transfer the property 
from one person to another. 

Cal.—Jones v. Walker, 118 P.2d 299, 
47 Cal.App.2d 566. 

69. N.H.—^White Mountains R. R. v. 
White Mountains (N.H.) R. R., 60 
N.H. 50. 

70. Cal.—City of Los Angeles v. 
Watterson, 48 P.2d 87, 8 Cal.App. 
2d 331. 

71. U.S.—Alaska S. S. Co. v. Mul- 
laney, C.A.Alaska, 180 P.2d 805. 

U. S. V. 25.88 Acres of Land, 
More or Less, in Borough of Brook¬ 
lyn, Kings County, D.C.N.T., 49 
P.Supp. 250, affirmed, C.C.A., 
Beard’s Erie Basin, Inc. v. Peo¬ 
ple of New York, 142 P.2d 487. 
Ill.—People V. Woodruff, 117 N.E. 
791, 280 Ill. 472—People v. Pifer, 
117 N.E. 790, 280 Ill. 606—People 
V. Stitt, 117 N.E. 784, 280 Ill. 653. 
N.C.— Corpus Juris cited in Board 
of Education of Johnson County v. 
Board of Com’rs of Johnson Coun¬ 
ty, 111 S.E. 631, 532, 183 N.C. 300. 
Tex.—^Western Union Telegraph Co. 

V. Wichita County Water Improve¬ 
ment Dist. No. 1, Com.App., 30 S. 

W. 2d 301. 

72. Tex.—Anderson County Road 
Dist. No. 8 V. Pollard, 296 S.W. 
1062, 116 Tex. 547. 

Partial validity 

A statute validating acts done un¬ 
der that part of a statute, previo^^s- 
ly declared unconstitutional, whirih 
was within the power of the legisla¬ 
ture to enact, is valid. 

Pa.—Commonwealth v. Woodring, 137 
A. 635, 289 Pa. 437. 

73. Iowa.—^Wilcox v. Miner, 205 N. 
W. 847, 201 Iowa 476. 

74. Ark.—State, for Use and Bene¬ 
fit of Garland County v. Jones, 131 
S.W.2d 612, 198 Ark. 756. 

Ky.—Board of Education of Calloway 
County V. Talbott, 86 S.W.2d 1059, 
261 Ky. 66. 

Tex.—San Saba County Water Con¬ 
trol & Improvement Dist. No. 1 v. 
Sutton, Civ.App., 8 S.W.2d 319, re- 
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!§ 422-426 CONSTITUTIONAL LAW 


} 

adjudged. 

Validating or curative acts as encroachments on 
the judiciary are considered in § 123 supra. 

§ 423. Validating Unconstitutional Statutes 

Except where the claim of unconstitutlonality is 
directed merely toward the form and sufficiency of the 
statute, the legislature cannot, by curative act, validate 
an unconstitutional statute. 

Although it has been held that a legislature is 
without power to validate, by a general curative act, 
a prior statute which does not comply with con¬ 
stitutional requirements,*^® such a statute being, as 
appears in § 71 supra, void ab initio, there is also 
authority for the view that where the claims of 
unconstitutionality are directed merely toward the 
form and sufficiency of a statute, such irregularities 
may be supplied by subsequent legislation, where 
obligations of contracts and accrued rights are not 
thereby impaired and there has been no intervening 
adjudication of unconstitutionality.*^®-® 

The curative effect of constitutional amendments 
upon unconstitutional statutes is considered in §§ 43 
and 45, supra. 

§ 424. Acts of Executors and Other Trustees 

Irregular conveyances by executors and other trus¬ 
tees may be legalized by the legislature through curative 
or validating statutes. 

Conveyances made by executors, administrators, 
guardians, or persons in similar positions of trust, 
which are irregular because of some omission or 
lack of power on the part of such trustees may be 
legalized by the legislature but the legislature 


cannot validate an act by such a person which 
divests a vested interest or violates due proccss.*^^ 

§ 425. Elections 

Unauthorized elections may, In a proper case, be 
validated by subsequent legislation; and statutes curing 
defects in prior elections are valid, except where they 
were held without statutory or constitutional authority. 

The rule that the legislature may validate retro¬ 
spectively any proceeding which it might have au¬ 
thorized in advance includes the vali<lation of unau¬ 
thorized elections.^®*®® So statutes curing irregu¬ 
larities in a prior election have been held valid,* 
as has an act to render eligible to an office a person 
who was not so at the time of election thereto.^t^ 

On the other hand, a statute is void in so far as 
it undertakes to legalize an election held without 
statutory or constitutional authority,^^ or held un¬ 
der a prior statute which has been declared unctni- 
stitutional.®2 

§ 426. Marriage and Divorce 

Invalidity of a marriage because of disability of par¬ 
ties or lack of authority of the person officiating at the 
time the marriage was attempted, may be cured by sub¬ 
sequent legislation. 

It is within the power of the legislature to vali¬ 
date, by subsequent statute, a marriage which is 
invalid by reason of some statutory disability on tiu* 
part of one or both of the parties at the time of the 
making of the marriage,or because the person 
performing the ceremony was without authority 
but it has been held that the legislature may not 
enact that a past cohabitation not constituting a 
valid marriage shall have that effect.®® 


versed an other grgunds, Com.App., 
12 S.W.2d 134, 70 AX.R. 1255. 

75. Neb.—^Anderson v. Lehmkuhl, 
229 N.W. 773, 119 Neb. 461. 

Pa.—In re Schuylkill County Hospi¬ 
tal, 8 Pa-Dist. & Co. 407. 

76. Tex.—Globe Indemnity Co. v. 
Barnes, CivApp., 280 S.W. 275, er¬ 
ror dismissed, judgment correct. 
Begulrement that statute contain 

one subject, expressed in the title. 
Tex.—Globe Indemnity Co. v. Barnes, 
supr^ 

76.5 Neb.—Lennox v. Housing Au¬ 
thority. of City of Omaha, 290 N.W. 
461, 137 Neb. 582, supplemented 291 
N.W. 100, 137 Neb. 582. , 

77. Tex.—^De Zbranikbv v. Burnett, 
31 S.W. 71, 10 Tex.CiV.App. 442. 

12 C.J. p 1092 note 19. 

76. Mont.—^Lament v. Vinger, 202 P. 
769, 61 Mont. 530. 


Sale without notice to heirs 
Mont.—Lamont v. Vinger, supra. 
78.50 N.D.—Osage Nat. Bank v. 
Oakes Special School Dist., 7 N.W. 
2d 920, 72 N.D. 457. 

76. Mont.—Church v. Lincoln Coun¬ 
ty. 46 P.2d 681, 100 Mont. 238. 

12 C.J. p 1092 note 20. 

Particular defects 
A curative act may remedy such 
defects as improper petitions for the 
calling of an election, failure of peti¬ 
tions to bear the required number of 
signers, improper ballots, and casting 
of illegal votes. 

Ill.—People V. Birdsong, 76 N.E.2d 
185, 398 Ill. 455. 

80. Iowa.—Huff V. Cook, 44 Iowa 
639. 

81. Ind.—Seitz v. Mosier, 136 N.E. 
840, 192 Ind. 416. 

43 C.J. p 293 note 93 [c]. 

82. Pa.—In re Schuylkill County 
Hospital, 8 Pa.Dist. & Co. 407. 
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83. Md.—Harrison v. State, 22 Md. 
468, 85 Am.IX 6D«. 

12 C.J. p 1092 note 23. 

Impediment following divorce 
A marriage void when celebrated 
because of an impodirnont Imposed 
by a prior decree of divorce of on<* of 
the parties may be validated by a 
statute passed fiuV>Hf*quent to such a 
decree of divorce. 

Mass.—Commonwealth v, Josselyn, 
71 N.E. 313, 186 Mass. 186-—Lufkin 
V. Lufkin, 65 N.K. 810, 182 Mass. 
476, appeal dismissed 24 S.Ct. 849, 
192 U.S. 601, 48 L.Ed. 583. 

84. Conn.—Goshen v. Stonington, 4 
Conn. 209, 10 Am-D. 121. 

N.C.—Cooke V. Cooke, 61 N.C. 683. 
Operation of statutes curing infor¬ 
mal marriages generally see 
C.J.S. title Marriage 5 40, also 38 
C.J. p 1282 notes 63-70. 

85. N.H.—Dunbarton v. Franklin, 19 
N.H. 267. 
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§ 427. Judicial Proceedings 

Judicial acts invalid for procedural irregularities may 
be cured by subsequent statute; but Judicial proceedings 
cannot be so validated where the court lacked Jurisdic¬ 
tion, or where validation would divest vested rights. 

Judicial acts which are void or invalid for ir¬ 
regularity in procedure may be cured by the legis¬ 
lature,^® where the legislature might have dispensed 
originally with the portion of the required proceed¬ 
ing which has not been observed.®®-® Thus, it may 
cure irregularities in the time or place of the sitting 
of the court,or defects in returns of sheriffs to 
levies of executionand it may validate or make 
effective improper sales by a sheriff of land under 
execution,®® a judgment entered on an unauthorized 
waiver of summons by a defendant,®® unsigned 
records of a court,®^ and court orders not season¬ 
ably filed.®® 

However, judicial proceedings cannot be validat¬ 


ed by curative statutes where the court lacked ju¬ 
risdiction,®® or where the effect of such valida¬ 
tion would be to confirm actions resulting from 
fraud®^ or to divest vested rights.®^ The legislature 
cannot validate or vitalize a judgment which is en¬ 
tirely void.®5-5 

§ 428. Proceedings of Municipalities 

Where unauthorized acts or proceedings of a mu¬ 
nicipal or quasi-municipal corporation could have been 
authorized in advance, or where defects in proceedings of 
such a corporation could have been dispensed with, the 
legislature may cure such want of authority or defect 
by subsequent legislation; and the legislature may cure 
the invalid organization or creation of such bodies. 

Acts and proceedings of municipal and quasi¬ 
municipal corporations and their officers, which are 
invalid either because of informality or irregularity, 
or because in excess of the authority conferred by 
law, may ordinarily, be cured by the legislature by 
subsequent statute,®® if the legislatures could have 


86. Ala.—Horton v. Carter, 45 So.2d 
10. 253 Ala. 325. 

Ky.—Tewell v. Board of Drainage 
Com’rs of Daviess County, 219 S. 
W. 1040, 187 Ky. 434. 

Philippine.—Philippine Islands v. 

Binalonan, 32 Philippine 634. 
S.D.—-Davey v. MeShane, 197 N.W. 
680, 47 S.D. 266. 

Va,—Parant v. Beale, 139 S.E. 284, 
148 Va. 494. 

12 C.J. p 1093 note 30. 

Parties 

The statute designed to cure de- 
fecit occasioned by failure to make 
the United States a party to a parti¬ 
tion proceeding begun by full-blood 
Indian heirs in court of Oklahoma is 
constitutional, Is not contrary to due 
process clause, and is applicable to 
pending proceeding. 

U.S.—Frazier v. Goddard, D.C.Okl., 
63 F.Supp. 696. 

Contingent rights in real estate 

may be affected by statutes validat¬ 
ing prior judicial proceedings. 

N.C.—^Anderson v. Wilkins, 65 S.E. 
272, 142 N.C. 154, 9 L.B.A.,N.S., 
1145. 

Defective conveyance under judicial 
sale 

U.S.—Kearney v. Taylor, N.J., 15 

How. 494, 14 D.Ed. 787. 

Mo.—Barton County v. Walser, 47 
Mo. 189. 

24 C.J. p 694 note 57. 

86.5 K.C.—Ward v. Howard, 7 S.E. 

2d 625, 217 N.C. 201. 

87. Ind.—^Walpole v. Elliott, 18 Ind. 
258, 81 Am.D. 358. 

Iowa.—Tilton v. Swift, 40 Iowa 78. 

88. Conn.—^Mather v. Chapman, 6 
Conn. 54. 

12 C.J. p 1098 note 32. 


Effect on pending cases 

(1) An act passed, while an appeal 
from a judgment was pending, cur¬ 
ing the defects in the levy complain¬ 
ed of, was held controlling in the 
case. 

Conn.—Mather v. Chapman, 6 Conn. 
54. 

(2) Likewise, a statute repealing a 
contrary statute and providing that 
a levy should not fail if the execu¬ 
tion was amended was held to apply 
to cases pending at the time of its 
passage. 

Ga.—Baker v. Smith, 16 S.E. 967, 91 
Ga. 142. 

89. Conn.—Beach v. Walker, 6 Conn. 
190. 

Sale judicially declared void 
However, a statute giving validity 
to an execution sale, which had pre¬ 
viously been declared void by the 
supreme court of the state, was un¬ 
constitutional and void. 

Pa.—Menges v. Dentler, 33 Pa. 495, 
75 Am.D. 616. 

90. Ind.—^Van Slyke v. Shryer, 98 
Ind. 126—Muncie Nat. Bank v. 
Miller, 91 Ind. 441. 

91. Ind.—'Cookery v. Duncan, 87 
Ind. 332. 

92. S.D.—Davey v. MeShane, 197 N. 
W. 680, 47 S.D. 266. 

93. Ala.—^Horton v. Carter, 46 So,2d 
10, 253 Ala. 326. 

Md.—Willis V. Hodson, 29 A. 604, 
79 Md. 327—^Roche v. Waters, 19 
A. 635, 72 Md. 264., 

N.C.—Ward v. Howard, 7 S.E.2d 625, 
217 N.C. 201. ; 

Or.—^Frederickj v. Douglas County, 
166 P.2d 925, 176 Or, 54-—Smith v. 
Cameron, 262 P. 946, 123 Or. 501. 
Philippine.—;Philippine Islands v. 
Binalonan, 32 . Philippine 634. 
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Wis.—Corpus Juris cited iu In re 
Bresnahan's Will, 265 N.W. 93, 99, 
221 Wis. 61. 

12 C.J. p 1093 note 36—-24 C.J. p 
694 note 55—34 C.J. p 610 note 36. 
Judgment affecting substantial rights 
Curative act cannot validate judg¬ 
ment affecting substantial property 
rights, obtained without jurisdiction. 
Mont.—Scilley v. Red Lodge-Rosebud 
Irr. Dist. 272 P. 643, 83 Mont. 282. 
Total want of notice 
The requirement that some notice 
be given in probate proceedings is 
jurisdictional and the legislature 
cannot by curative act validate ju¬ 
risdictional defects or inject life in¬ 
to a proceeding which for total want 
of notice is lifeless. 

Wyo.—^Addison v. Fleenor, 196 P.2d 
991, 66 Wyo. 119. 

94. N.H.—^White Mountains R. Co. 
V. White Mountains R. Co., 50 N.H. 
50. 

95. Neb.—Finders v. Bodle, 78 N.W. 
480, 68 Neb. 67. 

12 C.J. p 1093 note 38. 

Power of legislature to divest vest¬ 
ed rights see supra § 216. 

Void foreclosure sale 

Statute purporting to validate 
prior void foreclosure sale held un¬ 
constitutional, as against fee owner 
of realty in possession at time of 
enactment. 

Minn.—Fuller v. Mohawk Fire Ins. 
Co., 246 N.W. 617, 187 Minn. 447. 

95.5 Ohio.—^Hill y. Buchanan, 6 
Ohio Supp. 230. ■ 

Tex,—Genzer v. Filip, Civ.App., 134 
S.W.2d 730, error dismissed, judg¬ 
ment correct. j 

96. Mass.—Gray V. City of Salem,, 
171 N.B. 432, 271 Mass. 495. 
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originally authorized such acts or proceedings, or if 
the defect is with respect to a matter with which 
it could have dispensed,®*^ and if there is no consti¬ 
tutional restriction.The legislature may also cure 
the invalid organization or creation of municipali¬ 
ties,^ ^ counties,1 school districts ,2 and other sub¬ 
divisions of the state,^ even after an adjudication 
by a court that they have no legal existence.^ 

Statutes have been sustained which validated or- 
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dinances passed by a city council organized under 
an unconstitutional statute,^ resolutions of a city 
council not passed in accordance with the reciuire- 
ments of a city charter,^ and actions and proceed¬ 
ings of governing bodies taken at irregular meet¬ 
ings.'^ Other statutes have been upheld which have 
validated unauthorized or informal acts of munici¬ 
pal corporations or their officers in making con¬ 
tracts,^ conveyances of public property or grant 


Mich.—Chemical Bank & Trust Co. v. 
Oakland County. 251 N.W. 395, 264 
Mich. 673. 

Miss.—Barron v. City of McComb, 
141 So. 765, 163 Miss. 337. 

N.C.—Greene County v. Snow Hill 
Ry. Co.. 149 S.B. 397, 197 N.C. 419. 
Tenn.—Soukup v. Sell, 104 S.W.2d 
830, 171 Tenn. 437, modified on 

other grounds 105 S.W,2d 107, 171 
Tenn. 491. 

12 C.J. p 1093 note 41—43 C.J. p 
293 notes 93 [b], 98, p 563 notes 
90-94. 

“The legislature may, by subse¬ 
quent act, validate and confirm pre¬ 
vious acts of a municipal corpora¬ 
tion otherwise invalid. If the act 
could have been lawfully performed 
or done under precedent legislative 
authority, the legislature may sub¬ 
sequently ratify it and give it ef¬ 
fect." 

Mich.—Chemical Bank & Trust Co. 
V. Oakland County, 251 N.W. 395, 
398, 264 Mich. 673. 

Acts passed pending Judicial pro- 
ceedings 

Such curative acts may be valid 
although made during pending judi¬ 
cial proceedings. 

N.J.—State V. Union, 33 N.J.Law 360. 
Va.—Redd v. Henry County, 31 
Gratt. 695, 72 Va. 695. 

Wis.—State v. Vanhuse, 97 N.W. 603, 
120 Wis. 15. 

07. Ill.—^People v. Millard, 139 N. 
E. 113, 307 Ill. 556. 

Ind.—Yelton v. Plantz, 89 N.E.2d 
640, 228 Ind. 79. 

Iowa.—Iowa Electric Light & Pow¬ 
er Co. V. Incorporated Town of 
Grand Junction, 264 N.W. 84, 221 
Iowa 441. 

Miss.—Barron v. City of McComb, 
141 So. 765, 163 Miss. 337—Ander¬ 
son V. Robins, 137 So. 476, 161 
Miss. 604. 

Mont.—Scilley v. Red Lodge-Rosebud 
Irr. List, 272 P. 543, 83 Mont. 282. 
Neb.—Corpus Juris Secundum cited 
in. Lennox v. Housing Authority of 
City of Omaha, 290 N.W. 451, 466, 
291 N.W. 100, 137 Neb. 682. 

Ohio.—Mill Creek Valley St. Ry. Co. 
V. Carthage (Village) 18 OhioCir. 
Ct. 216, 9 OhioCir.Dec. 833, af¬ 
firmed Village of Carthage v. 
Street R. Co., 68 N.E. 1102, 61 
Ohio St. 636, 43 Wkly.L.Bul. 131. 


Tenn.—Baker v. Milam, 231 S.W.2d 
381, 191 Tenn. 64—Soukup v. Sell, 
104 S.W,2d 830, 171 Tenn. 437, mod¬ 
ified on other grounds 105 S.W.2d 
107, 171 Tenn. 491. 

12 C.J. p 1094 note 61—43 C.J. p 

292 note 82 [a], [b]—44 C.J. P 298 
note 41. 

“Subsequent legislative sanction 
within constitutional limits is equiv¬ 
alent to original authority.” 

Mich.—Chemical Bank & Trust Co. 

V. Oakland County, 251 N.W. 395, 
398, 264 Mich. 673. 

Attorney’s fees 

WTiere legislature could not in the 
first instance authorize payments of 
money by commissioners of a high¬ 
way and a bridge district for the 
services of an attorney employed to 
contest validity of act creating the 
district and for lobbying services, 
etc., it could not ratify and confirm 
such payments. 

Ark.—^Miller County Highway & 
Bridge Dist. v. Cook, 204 S.W. 
420, 134 Ark, 328. 

98. Mich.—Chemical Bank & Trust 
Co. v. Oakland County, 261 N.W. 
395, 264 Mich. 673. 

Tex.—Temple Independent School 
Dist. V. Proctor, Civ.App., 97 S. 

W. 2d 1047, error refused. 

12 C.J. p 1094 note 62—43 C.J. p 

293 note 98. 

99. Ill.—People ex rel. Polivka v. 
Padley, 172 N.E. 763, 340 Ill. 314. 

43 C.J. p 99 note 79. 

1. Mont.—Church v. Lincoln Coun¬ 
ty, 46 P.2d 681, 100 Mont. 238. 

2. Ill.—^People ex rel. Shriver v. 

Frazier, 76 N.E. 2d 38, 398 Ill. 

386—People v. Edwards, 125 N.E. 
364, 290 Ill. 464—People v. Wood¬ 
ruff, 117 N.E. 791, 280 Ill. 472. 

N.H.—Corpus Juris Secundum cited 
in Jennison v. Oyster River Coop¬ 
erative School Dist. No. 2, 113 A. 
2d 117, 119. 

Tex,—Lyford Independent School 
Dist. V. Willamar Independent 
School Dist., Com.App., 34 S.W.2d 
854 —Desdemona Independent 

School Dist. V. Howard, Com.App., 
34 S.W.2d 840—Brown v. Truscott 
Independent School Dist, Com. 
App., 34 S.W.2d 837—Pyote Inde¬ 
pendent School Dist V. Dyer, Com. 
App., 34 S.W.2d 578. 
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3. Drainage district 

Fla.—Towns v, 135 So. 822, 

102 Fla. 188. 

Water improvement district 
Tex.—^Western Union Tolograph Co. 

V. Wichita t?ounty WntiT improve¬ 
ment Dist No. 1, Com.App., 30 S. 

W. 2d 301. 

Bead district 

Tex.—Loul.siana Ry. & Nav. C«>. v. 
State, Civ.App., 2VH S.W. 462, af¬ 
firmed, Com.Artp.r 7 S.W.2d 71, re¬ 
hearing denied 17 S.W.2d 457. 

4. Fla.—Schultz V. State, 86 So. 428, 
80 Fla. 564. 

5. Pa.—Chester v. Pennell, 32 A. 
408, 169 Pa, 300—Melli-k V, Wil¬ 
liamsport 29 A. 917, 162 i*a, 408— 
Dovers v. York City, 24 A. 668, 150 
Pa. 208. 

12 C.J. p 1094 note 42. 

6. N.J.—State V. Union, 33 N.J.T.aw 
360—State v. Newark, 27 N.J.I.iaw 
185. 

N.Y.—Smith v. Buffalo, 35 N.Y.H. 636. 
90 Hun 118, afilrmed 54 N.K 62, 
159 N.Y. 427. 

7. Conn.—Stratford First School 
Dist V. UfCord, 62 Conn. 44. 

Ind.—Wells County v. Fahlor, 31 N. 
E. 1112, 132 Ind, 426—Johnsim v. 
Wells County, 8 N.E. 1, 107 Ind. 
15. 

8. Ark.—Howington v. P'rlend, 61 
S.W.2d 62, 187 Ark. 411. 

Iowa.—Iowa Electric Ligi\t A Pow¬ 
er Co. V. IncorporaliMl Town of 
Grand Junction, 204 N.W. 84, 221 
Iowa 441. 

Ohio.—Mill Creek Valley St. Ry. Co. 
V. Carthage (Village) 18 Ohio Cir. 
Ct 216, 9 Ohio (,nr.I)e<j. 833, af¬ 
firmed Village of (Carthage v. 
Street R. Co., 58 N.K. 1X02, 62 Ohio 
St 636, 43 Wkly.L.Bul, 131. 

12 C.J. p 1004 note 47. 

Consent of corporation necessary 

It has been hold that a contract 
made by a municipal corporation, 
void for want of authority to make 
it, cannot be made valid by subse¬ 
quent legislation, unless such legis¬ 
lation is requested, or subsequently 
confirmed, by corporation. 

Kan.—Shawnee v. Carter, 2 Kan. 116. 
VVi.s.—Hasbrouck v. Milwaukee, 13 
Wis. 37, 80 Am.D. 718. 
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of land,9 or loans,contracting debts,and grant¬ 
ing pensions.^2 

§ 429. - Bonds 

It is within the power of the legislature to validate 
by curative statute municipal bonds issued or disposed of 
irregularly or without authority if the legislature could 
have authorized their Issuance initially and can do so at 
the time of validation. 

Irregularly issued bonds of a municipal or quasi- 
municipal corporation irregularly issued, may be 
validated by the legislature through a curative 
statute and the legislature may validate munici¬ 
pal bonds disposed of,^^ or issued pursuant to 


preliminary proceedings instituted without author- 
ity.15 Moreover, even where the municipality 
lacked authority to issue bonds, or exceeded such 
authority as it did have, the legislature may vali¬ 
date them,^6 although they have been declared in¬ 
valid,provided the issuance of such bonds could 
originally have been authorized.^® The same rule 
applies to bonds issued by an invalidly created sub¬ 
division of the state, where the legislature ratifies 
its creation. 

Under these rules, statutes have been sustained 
validating invalid or defective issues of county 
bonds for the construction of a county road,^® of 


9. Cal.—3-H Securities Co. v. Kib- 
by, 26 P.2d 893, 136 Cal.App. 173. 

12 C.J. p 1094 note 49. 

ITnautliorized land gfrant 

The legislature, having power to 
make a grant of land, has the pow¬ 
er to ratify a grant already made 
without its authority. 

Tex.—State v. Bradford, 50 S.W.2d 
1006, 121 Tex. 616—^Blum v. Loon¬ 
ey, 4 S.W. 857, 69 Tex. 1, 

10. Ind.—Halstead v. Lake County, 
56 Ind. 363. 

Loan secured by mortgage validat¬ 
ed by curative act. 

Ind.—Halstead v. Lake County, su¬ 
pra. 

11. Mich.—Chemical Bank & Trust 
Co. V. Oakland County, 251 N.W. 
396, 264 Mich, 673. 

Miss.—Anderson v. Robins, 137 So. 
476, 161 Maas. 604. 

12 C.J. p 1094 note 48—43 C.J. p 
293 note 98 [a] (2). 

12. Mass.—Gray v. City of Salem, 
171 N.E. 432, 271 Mass. 496. 

13. Fla.— ^Corpus Juris cited in 
Weinberger v. Board of Public In¬ 
struction of St. Johns County, 112 
So. 253, 257, 93 Fla. 470. 

Ga.— Corpus Juris Secundum cited in 
Town of McIntyre v. Scott, 12 S.E. 
2d 883, 887, 191 Ga. 473. 

K.C.—Starmount Co. v. Town of 
Hamilton Lakes, 171 S.E. 909, 205 
K.C. 514—Burney v. Board of 
Com'rs of Bladen County, 114 S. 
E. 298, 184 K.C. 274, 

Or.—State ex rel. Luckey v. James, 
219 P.2d 756, 189 Or. 268. 

S.C.—Ashmore v. Greater Greenville 
Sower Dist., 44 S.E.2d 88, 211 S.C. 
77, 173 A.L.R. 397. 

Tenn.—Soukup v. Sell, 104 S.W.2d 
830, 171 Tenn. 437, modified on oth¬ 
er grounds 106 S.W.2d 107, 171 
Tenn. 491. 

16 C.J. p 627 note 12—44 C.J. p 1229 
note 49. 

Bonds in aid of corporations see in¬ 
fra 5 430. 

Failure to give notice 

The legislature may, by subse- 
<iuent act, validate bonds issued by 


a city without giving the notice re¬ 
quired by its charter. 

Miss.—Griffith v. Vicksburg, 58 So. 
781, 102 Miss. 1. 

“Special act conferring corporate 
powers” 

A constitutional prohibition against 
any “special act conferring corpo¬ 
rate powers” does not prevent a 
statute validating defects and irreg¬ 
ularities in corporate bonds, as the 
statute does not confer any such 
powers, hut merely takes away from 
the municipality the power to in¬ 
terpose an unconscionable defense 
to a just claim. 

U.S.—Head v. Plattsmouth, Neb., 2 
S.Ct. 208, 107 U.S. 568, 27 L.Ed. 
414, 

Variance from statute as to interest 
Where a county board orders an 
election for the issuance of bonds 
bearing semiannual interest under a 
statute authorizing an election for 
bonds bearing annual interest, and 
the election is favorable to the issu¬ 
ing of the bonds, the legislature may 
pass a statute curing the defect. 
Miss.—Cutler v. Madison County, 66 
Miss. 116. 

Adjudication of voidness 

An adjudication of a court that an 
issue of county bonds is unauthor¬ 
ized and void because of some ir¬ 
regularity does not defeat the right 
of the legislature, by subsequent 
curative act, to authorize their issu¬ 
ance. 

Fla.—Givens v. Hillsborough Coun¬ 
ty, 35 So. 88, 46 Fla. 502, 110 Am. 

S. R. 104. 

14. U.S.—Thompson v. Perrine, N. 

T. , 103 U.S. 806, 26 L.Ed. 612. 
Cooper V. Thompson, D.C.N.T., 

6 F,Cas.No.3,202, 13 Blatchf. 434. 

15. U.S.—Quincy v. Cooke, Ill., 2 S. 
Ct 614, 107 U.S. 649, 27 L.Ed. 649. 

Conn.—Bridgeport v. Housatonuc R. 
Co., 15 Conn. 475. 

Me.—Shurtleff v. Wiscasset, 74 Me. 
130. 

Adjudication of voidness 

A judicial determination that the 
proceedings were void because not 
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within the authority originally 
granted in no way impairs the pow¬ 
er of the legislature to cure the de¬ 
fective proceedings by declaring 
them to be valid. 

K.Y.—^Rogers v. Smith, 6 Hun 475. 

16. U.S.—^New Orleans v. Clark, La., 
95 U.S. 644, 24 L.Ed. 621. 

12 C.J. p 1094 note 65—44 C.J. p 
1230 note 52. 

Municipality In territory 

Where bonds are issued by a mu¬ 
nicipality in a territory, without au¬ 
thority, the state legislature, after 
the territory is admitted as a state, 
may validate them. 

Wash.—McBryde v. Montsano, 34 P. 
669, 7 Wash. 69. 

17. U.S.—^Utter v. Franklin, Ariz,, 
19 S.Ct. 183, 172 U.S. 416, 43 L.Ed. 
498. 

18. Fla.—^Weinberger v. Board of 
Public Instruction of St. Johns 
County, 112 So. 253, 93 Fla. 470. 

Miss.—Corpus Juris Secundum cited 
in Tonsmeire v. Board of Sup’rs,, 
Harrison County, 1 So.2d 511, 512— 
Memphis & C. Ry. Co. v. Bullen, 
121 So. 826, 164 Miss. 536, affirm¬ 
ed Memphis & C. Ry. Co. v. Pace, 
61 S.Ct. 108, 282 U.S. 241, 75 L. 
Ed. 315, 72 A.L.R. 1096. 

44 C.J. p 1230 note 52. 

19. U.S.—Oregon Short Line R. Co. 

V. Clark County Highway List., 
D.C.Idaho, 22 P.2d 681. 

Miss.—Memphis & C. Ry. Co. v. Bul¬ 
len, 121 So. 826, 154 Miss. 536, af¬ 
firmed Memphis & C. Ry. Co. v. 
Pace, 61 S.Ct. 108, 282 U.S. 241, 75 
L.Ed. 316, 72 A.L.R. 1096. 

Tex.—^Desdemona Independent School 
Dist. V. Howard, Com.App., 34 S. 

W. 2d 840—Brown v. Truscott In¬ 
dependent School Dist., Com.App., 
34 S.W.2d 837— Pyote Independent 
School Dist. V. Dyer, Com.App., 34 
S.W.2d 678—Western Union Tele¬ 
graph Co. V. Wichita County Wa¬ 
ter Improvement Dist. No. 1, Com. 
App., 30 S.W.2d 301. 

20. U.S.—Ritchie v. Franklin Coun¬ 
ty, Mo., 22 Wall. 67, 22 L.Ed. 825. 
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township bonds for the construction of a railway, 
and municipal bonds for the payment of soldiers' 
bounties,22 as well as statutes authorizing repay¬ 
ment in subsequent bonds of proceeds received from 
sales of prior void bonds,22 or prohibiting counties 
from denying the validity of bonds on which they 
have received subscriptions and paid interest.24 

It is, however, beyond the power of the legisla¬ 
ture to validate an issue of bonds which it had 
no constitutional right to authorize,25 regulate, or 
controls in the first instance, or at the date of the 
curative act.27 

Excessive amount. Municipal bonds in excess of 
the amount of indebtedness permitted by law may 
be validated by a subsequent legislative act where 
the limit exceeded is imposed by statute only,2S 
and not by constitutional provisions.29 

Consent of voters or taxpayers; election. Where 
the legislature could have authorized the issuance 
of municipal bonds without submission of the ques¬ 
tion to the voters or taxpayers, it may validate an 
election on the question,20 but, where it cannot dis¬ 
pense with such submission, it cannot validate bonds 
issued without such consent.21 A bond issue elec¬ 
tion which is merely irregular may be validated by 


statute ;22 but the legislature cannot validate an 
election which is absolutely void.'^** 

§ 430 . - Contracts or Subscriptions in Aid 

of Corporations 

It is within the constitutional power of a legislature 
to validate municipal bonds or subscriptions In aid of 
railroads, unless It could not have authorized them or 
the validating statute is void under the constitution. 

Irregular or unauthorized bonds or subscriptions 
by a municipality in aid of a railroad may br validat¬ 
ed by a curative statute,unless the legislature 
which passed the statute had no power under any 
circumstances to authorize such bonds or subscrip¬ 
tions,25 or the statute is void by reason of an ex¬ 
press provision of the constitution.25 

I 431 . -Levy and Assessment o£ Taxes 

The power of the legislature to validate past munici¬ 
pal proceedings Invalid for Irregularity extends to Irreg¬ 
ular or defective proceedings for the assessment or col¬ 
lection of municipal taxes? and In most Jurisdictions the 
legislature may cure a want of authority, If It could 
have conferred it. It cannot validate void proceedings. 

Where past ])rocccdings for the assessment or 
collection of municipal taxes were invalul by reason 
of nonjurisdictional defects or irregularities, it is 


Mo.—Bradley v. Pranklln County, 65 
Mo. 638—Steines v. Franklin Coun¬ 
ty, 48 Mo. 167, 8 Am.R. 87. 

21 . N.C.—:-Greene County v. Snow 
Hill Ry. Co., 149 S.E. 397, 197 N. 
C. 41S. 

22. Ind.—Sithin v. Shelby County, 
66 Ind. 109. 

12 C.J. p 1094 note 67. 

23. Mont.—State v. Dickerman, 40 P. 
698, 16 Mont 278. 

24. Tex.—Nolan County v. State, 17 
S.W. 823, 83 Tex. 182. 

25. Fla.— Corpus Juris cited in 
Weinberger v. Board of Public 
Instruction of St. Johns County, 
112 So. 253, 257, 93 Fla. 470. 

Tex.—Miller v. State ex rel. Abney, 
Civ.App,, 156 S.W.2d 1012, error 
refused. 

44 C.J. p 1230 note 66. 

28. Cal.—^Long Beach v. Boynton, 
119 P. 677, 17 CaLApp. 290. 

27. Fla.— Corpus Juris cited in 
Weinberger v. Board of Public 
Instruction of St. Johns County, 
112 So. 253, 267, 93 Fla. 470. 

S.C.—Coleman v. Broad River Tp., 27 I 
' S.E. 774, 60 S.C. 321. 

12 C.J. p 1095 note 60. j 

Change in constitution 
. A statute attempting, to cure de¬ 
fective municipal bonds is invalid 
if it violates a constitutional in¬ 
hibition which did not exist at the 
time of the issue of the bonds, but , 
intervenes pirior to the curative axjt. 


I U.S.—^Katzenberger v. Aberdeen, 

Miss., 7 S.Ct. 947, 121 U.S. 172, 30 
L.Bd. 911. 

’ Ill.—Choisser v. People, 29 N.E. 646, 
140 Ill. 21, 

Miss.—Sykes v. Columbus, 66 Miss. 
115. 

28. U.S.—Read v. Plattsmouth, Neb., 
2 S.Ct. 208, 107 U.S. 568, 27 L.Ed. 
414. 

N.C.—^Wharton v. Greensboro, 62 S. 
E. 740, 149 N.C. 62. 

29. Tex.—Mitchell County v. City 
Nat. Bank, 39 S.W. 628, 15 Tex.Civ. 
App. 172. 

30. U.S.—^Jonesboro City v. Cairo 
St. L. R. Co., Ill., 4 S.Ct. 67, 110 
U.S. 192, 28 L.Ed. 116. 

Fla.—Camp v. State, 72 So. 483, 71 
Fla. 381—Middleton v. St. Augus¬ 
tine, 29 So. 421, 42 Fla. 287, 89 
Am.S.R. 227. 

S.C.—Ashmore v. Greater Greenville 
Sewer Dist, 44 S.E.2d 88, 211 S.C. 
77, 173 A.L.R. 397. 

31- U.S.—Katzenberger v. Aberdeen, 
Miss., 7 S.Ct. 947, 121 U.S. 172, 30 
L.Ed. 911. 

44 C.J. p 1230 note 65. 

The entire omission of election 

cannot be cured. 

Miss.—Sykes v. Columbus, 65 Miss. 
115. . 

32. U.S.—Otoe County v. Baldwin, 
Neb., 4 S.Ct. 266, 111 US. 1, 28 L. 
Ed. 331. 

44 C;J. p 1230 notes 66, 67. 
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33. Ky.—Th-rkoii'y v. I^exington Bd. 
of Education, 68 S.W. 600, 22 Ky. 
L. 038. 

34. US.—And<*r.^(»n v, Santa Anna 
Tp., in., 6 S.Ct. 413, 116 US. 366, 
29 L.Ed. 633. 

12 aj. p 1096 note 61--44 C.J. p 1148 
note 87, p 1163 note 70. 

Statutes validating municipal bonds 
generally see supra $ 429. 

Xn minois, it Is held that, In case 
of a void proceeding in voting bonds 
to a railroad, the legislature has no 
power to pass a law rendering the 
election and subscription valid, as 
this would bo to compel a munici¬ 
pal corporation to incur a debt for 
local purposes, which is unconstitu¬ 
tional. 

Ill.—Gaddis V. Richland County, 92 
Ill. 119. 

12 C.J. p 1096 note 61 faj. 
Territorial bonds 

Congress could validate bonds is¬ 
sued by the territory of Arizona in 
aid of a railroad, although they had 
been judicially declared void. 

US.—Utter V. IjYankUn, Arlss., 19 S. 
Ct. 183, 172 US. 416. 43 L.Bd. 49«. 

35. Wls.—Kills V. Northern I>ao. Xt. 
Co., 46 N.W. 811, 77 Wis. 114. 

38. US.—Boland v. Platte County, 
O.C.Mo., 64 F. 823, appeal dismiss¬ 
ed 16 S.Ct, 82, 166 XJ.S. 221, 39 
L.Ed. 128. 

S.C.—Coleman v. Broad, River Tp„ 27 
S.E. 774, 60 S.C. 321. 
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well settled that the legislature has the power to 
validate, or provide for the validation of, such pro¬ 
ceedings a,nd the same is true where the omis¬ 
sion or irregularity was as to something which the 
legislature by a prior statute might have originally 
dispensed with, or authorized to be done in the way 
in which it was done.38 Further, a statute is not 
unconstitutional because it operates retrospectively 
to make collectable an assessment irregularly lev- 
ied,29 even though an action is pending in which the 
legality of the assessment is in issue, or another 
levy under the old law had been declared invalid 
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in an action between the same parties but it has 
been held that the legislature cannot validate, so 
as to render collectable, a past levy finally adjudged 
illegal. ^2 3o^ also, a statute authorizing a munici¬ 

pality to cure a defective assessment by reassess¬ 
ment is valid,despite a prior judicial declara¬ 
tion of the invalidity of the first assessment,44 al¬ 
though the contrary has been held under express 
constitutional prohibitions against retrospective 
laws.45 

Although the contrary view has been taken in at 
least one jurisdiction,4® it is more commonly held 


37. Cal.—Miller v. McKenna, 147 P. 
2d 531, 23 Cal.2d 865~Hall v. Pair- 
child-Gilmore-Wilton Co., 227 P. 
649, 66 CaLApp. 615. 

Fla.—Smith Bros. v. Williams, 126 
So. 367, 100 Fla. 642, followed in 
Smith Bros. Const. Co. v. Hart, 
126 So. 373, 101 Fla. 653, affirmed 
136 So. 399, 101 Fla. 653, and fol¬ 
lowed In Hillsborough County v. 
Jeffords, 126 So. 373. 101 Fla. 664. 
Ky.—^Yewell v. Board of Drainage 
Com’rs of Daviess County, 219 S. 
W. 1049, 187 Ky. 434. 

N.Y.—^Western New York & P. Ry. 
Co. V. City of Buffalo, 27 N.Y.S. 
2d 249, 176 Misc. 350, affirmed 35 
N.Y.S.2d 761, 264 App.Div. 832, 

appeal denied 36 N.Y.S.2d 640, 264 
App.Div, 947, appeal denied 44 N. 
E.2d 616, 289 N.Y. 642. 

12 C.J. p 821 note 83, p 1095 notes 
65 , 66—43 C.J. p 292 note 84 [a]. 
Corpus Juris statement referred to 
in connection with adoption of cura¬ 
tive legislation by a city council to 
remedy assessment proceedings. 

Ky.—^Hearne v. City of Catlettsburg, 
40 S.W.2d 293, 239 Ky. 592. 

Statute with InsufiLcient title 

The legislature may validate a tax' 
levied under a statute invalid only 
by reason of the insufficiency of its 
title. 

Iowa.—Chicago, R. I. & P. Ry., Co. v. 
Rosenbaum, 231 N.W. 646, 212 

Iowa 227. 

Remedy to enforce payment 

W'here a statute makes a tax a 
perpetual lien on real estate, with¬ 
out providing means to enforce, a 
subsequent statute supplying such 
means, without creating any addi¬ 
tional lien for prior assessments, is 
valid. 

Neb.—Schoenheit v. Nelson, 20 N.W. 

205, 16 Neb. 235. 

Fatal defect 

The mere fact that prior tax pro¬ 
ceeding was fatally defective is not 
alone an insurmountable obstacle to 
exercise of curative power of legis¬ 
lature. 

Cal.—Miller v. McKenna, 147 P.2d 
631, 23 CaL2d 865. 

38. Cal.—Miller v, McKenna, supra 


—Brill V. City of Los Angeles, 289 
P. 860, 209 Cal. 705. 

Jones V. Walker, 118 P.2d 299, 
47 Cal.App.2d 666. 

Fla.—Rio Vista Hotel & Improve¬ 
ment Co. V. Belle Mead Develop¬ 
ment Corporation, 182 So. 417, 132 
Fla. 88, certiorari denied 59 S.Ct 
261, 305 U.S. 665, 83 L.Ed. 424, 
rehearing denied 59 S.Ct. 364, 305 

U. S. 676, 83 L.Ed. 438—Dover 

Drainage Dist. v. Pancoast, 135 
So. 518, 102 Fla. 267. 

Ill.—People ex rel. Schlaeger v. 

Riche, 71 N.B.2d 333, 396 Ill. 85. 
Iowa.—Chicago, R. I. & P. Ry. Co. 

V. Streepy, 236 N.W. 24, 211 Iowa 
1334. 

N.Y.—^Western New York & P. Ry. 
Co. V. City of Buffalo, 27 N.Y.S. 
2d 249, 176 Misc. 350, affirmed 35 
N.Y.S.2d 751, 264 App.Div. 832, 

appeal denied 36 N.Y.S.2d 640, 264 
App.Div. 947, appeal denied 44 
N.E.2d 616, 289 N.Y. 642—Ravens- 
dale Holding Co. v. Village of 
Hastings, 281 N.Y.’S. 913, 156 Misc. 
777. 

N.C.—Holton V. Town of Mocksville, 
126 S.B. 326, 189 N.C. 144. 

Tenn.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Rhea County, 250 S.W.2d 60, 
194 Tenn. 167. 

Tex.—^Hengy v. Dallas County Levee 
Imp. Dist. No. 6, Civ.App., 199 S. “ 

W. 2d 230, affirmed 202 S.W.2d 918, 
146 Tex. 95—Morris v. City of 
Conroe, Civ.App., 47 SW.2d 690, 
error refused. 

Vt.—Richford Sav. Bank & Trust Co. 
V. Thomas, 17 A.2d 239, 111 Vt. 
393, 

44 C.J. p 793 note 93. 

Method of computation 
Where more than eighty county 
auditors, in computing tax rate, 
failed to, deduct from total budget 
requirements the tax’ to be derived 
from moneys and credits in com¬ 
pliance with statute, since the legis¬ 
lature had the power in the first in¬ 
stance to provide for the method of 
computing tax rates by auditors, aft¬ 
er the lawful method had. been ignor¬ 
ed and. an erroneous computation us¬ 
ed, the legislature had the power to 
legalize such error. 
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Iowa.—Cook V. Hannah, 297 N.W. 
262, 230 Iowa 249, certiorari de¬ 
nied 62 S.Ct 361, 314 U.S. 691, 86 
L.Ed. 653. 

39. Iowa.—Iowa R. Land Co. v. 
Soper, 39 Iowa 112. 

12 C.J. p 1095 note 67. 

40. Pa.—Grim v. Weissenberg 
School Dist, 57 Pa. 433. 98 Am. 
D. 237. 

41. Ky.—Marion County v. Louis¬ 
ville, etc., R. Co., 15 S.W. 1061, 91 
Ky. 388, 12 Ky.L. 961. 

42. Ill.—Chicago, etc., R. Co. v. Peo¬ 
ple, 76 N.E. 571, 219 Ill. 408. 

43. U.S.—Mattingly v. District of 
Columbia, D.C., 97 U.S. 687, 24 L. 
Ed. 1098. 

Cal.—Hall V, Fairchild-Gilmore-Wil- 
ton Co., 227 P. 640. 66 CaLApp. 616. 
N.Y.—In re Schenectady Sewer As¬ 
sessment, 236 N.Y.S. 456, 134 Misc. 
810. 

Wis.—May v. Holdridge, 23 Wis. 93 
—Cross V. Milwaukee, 19 Wis. 509. 
Reassessment as involving due proc¬ 
ess see infra § 666. 

44. Iowa.—Richman v. Muscatine 
County, 42 N.W. 422, 77 Iowa 613, 
14 Am.S.R. 308, 4 L.R.A. 445. 

Wis.—Tallman v. Janesville, 17 Wis. 
73. 

,45. Ga.'—^Wilkins v. City of Savan¬ 
nah, 111 S.E. 42, 152 Ga. 638. 

Mo.—Gast Realty & Investment C?o. 
V. Schneider, 246 S.W. 177, 296 
Mo. 687. 

46- Ill.—^People ex rel. Schlaeger y. 
Riche, 71 N.E.2d 333, 396 Ill. 85— 
People ex rel. De Rosa v. Chicago 
, & N. W. Ry. Co., 62 N.B.fd 460, 391 
Ill. 145—I^eople ex rel. Little v. 
Peoria & E. Ry. Co., 48 N.E.2d 
518, 383 Ill. 79—^People ex rel. 
Larson v. Thompson, 35 N.E. 2d 
355* 377 Ill. 104, 140 A.L.R. 948— 
People ex rel. Birch v. Pennsyl¬ 
vania R. Co.. 30 N.E.2d 739, 375 
11}. 85—^People ex rel. Burkholder 
V. Peoria & E. Ry. Co., 3() N.E.2d 
651, 375 Ill. 197—People ex rel. 
Lindheimer v. Hamilton, 25 NlE.2d 
' 517, 373 Ill. 124-^People ex. rel. 

, Ward V. Chicago & E. I. Ry. Co., 
6 N.B.2d 119, .365 IlL 202—People 
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that even a want of power or authority on the 
part of the municipality or its officers may be cured 
by subsequent statute where the leg-islature could 
have conferred the requisite authority by a prior 
statute. 

On the other hand, the legislature cannot cure 
or validate jurisdictional defects or wholly void 
proceedings,4s an assessment which is void or 
voidable for fraud, or an assessment or levy which 
it could not have authorized in the first instance, 
such as an assessment laid without regard to ben¬ 
efits,or one which is invalid on constitutional 
grounds.52 A validating statute which fails to com¬ 
ply with, or violates, a constitutional requirement 
or guaranty is void.®^ 


16A C.J.S. 

The validation of illegal assessments and tax 
levies as involving vested rights is considered in 
§ 240 supra, and the curing of invalid assessments 
as involving due process, in § 667 infra; the in¬ 
valid or defective exercise of the taxing power 
is considered in the CJ.S. title Taxation § 20, cura¬ 
tive statutes affecting the sale of land for delinquent 
taxes, in § 748 of that title, and curative acts affect¬ 
ing tax deeds generally in § 950 of that title, 

§ 432, - Public Improvements 

An Invalid contract for a public Improvement may, 
In a proper case, be validated by curative leg elation. 
Under most authorities, the legislature may validate a 
local improvement made without authority, or an assess¬ 
ment therefor. 


V. Chicago & E. I. Ry. Co., 175 N. 
E. 4, 343 Ill. 101—People v. Cen¬ 
tral Illinois Public Service Co., 
159 N.E. 797. 328 Ill. 440—People 
V. Chicago, Milwaukee & St. Paul 
Railway Co., 152 N.E. 500. 321 

Ill. 499—People v. Eastern Illi¬ 
nois & St. Louis Ry. Co., 143 N.E. 
431, 312 Ill. 134—People v. Illi¬ 
nois Central R. R. Co., 141 N.E. 
822, 310 Ill. 212—People v. Bell, 
141 N.E. 187, 309 Ill. 387—Mar¬ 
shall V. Silliman, 61 Ill. 218. 

43 C.J. p 293 note 98 [a] (1)—44 C.J. 
p 1281 note 65. 

“If the power to levy the tax does 
not exist at the time it is levied, 
such power cannot be granted by 
subsequent legislation.” 

Ill.—People V. Central Illinois Pub¬ 
lic Service Co., 159 N.E. 797. 799, 
328 Ill. 440. 

47. Conn. —Corpus Juris Secuudum 
cited in Town of West Hartford 

V. Thomas D. Faulkner Co., 10 A. 
2d 592, 596, 126 Conn. 206. 

S.C.—^Atlanta, etc., R. Co. v. Easley, 
109 S.E. 285, 117 S.C. 494. 

Tenn.—Cincinnati, N. O. & T. P. Ry. 
Co, V. Rhea County, 250 S.W.2d 60, 
194 Tenn. 167. 

44 C.J. p 794 note 94. 

Zuvalld creation of municipality 

The legislature may cure the in¬ 
valid organization of subdivisions of 
the state and validate taxes assessed 
by them. 

Tex,—^Desdemona Independent School 
Dist. V. Howard, Com.App., 34 S. 

W. 2d 840—Pyote Independent 
School Di'st. V. Dyer, Com.App., 34 
S.W.2d 578—Western Union Tele¬ 
graph Co. V. Wichita County Wa¬ 
ter Improvement Dist. No. 1, Com. 
App., 30 S.W.2d 301. 

Contra Cooper v. Bozeman, 169 P. 
801, 64 Mont. 277. 

Acts of de facto officer 
Where a person acting as an offi¬ 
cer is not a usurper, but holds un¬ 
der color of right, his acts in mak¬ 


ing an assessment may be validated 
by the legislature. 

Mo.—^Adams v. Lindell, 5 Mo.App. 
197, affirmed 72 Mo. 198. 

48. Cal.—Miller v. McKenna, 147 P. 
2d 531, 23 Cal.2d 865—Fanning v. 
Schammel, 9 P. 427. 68 Cal. 428, 
followed in La Societe Franoaise 
D’Epargne v. Fishel, 10 P. 305— 
Schumacker v. Toberman, 56 Cal. 
608. 

Gottstein v. Gray, 162 P.2d 742, 
66 Cal.App.2d 687. 

Ill.—^People ex rel. Ward v. Chica¬ 
go & E. I. Ry. Co., 6 N.E.2a 119, 
365 Ill. 202. 

N.T,—Ravensdale Holding Co. v. Vil¬ 
lage of Hastings, 281 N.Y.S. 913, 
156 Misc. 777. 

Or.—^IVatson v. Jantzer, 47 P.2d 239, 
151 Or. 1. 

Vt—Bartlett v. Wilson, 8 A. 321, 59 
Vt. 23. 

44 C.J. p 794 note 95. 

Invalid creation of district 

Compliance with a statute requir¬ 
ing a resolution of intention to cre¬ 
ate an improvement district and give 
notice thereof is jurisdictional, and 
failure to pass such resolution can¬ 
not be cured by subsequent legisla¬ 
tion. 

Mont.—Cooper v. Bozeman, 169 P. 

801, 64 Mont. 277. 

Failure to give notice 

The failure to give owner of prop¬ 
erty requisite notice of assessment 
or subsequent proceedings or of the 
tax sale, whether by advertisement 
or otherwise, is a Jurisdictional de¬ 
fect and is not one which can be 
cured by legislature. 

Cal.—Jones v. Walker, 118 P.2d 299, 
47 Cal.App.2d 666. 

49. N.T.—Selpho v. Brooklyn. 9 N. 
Y.St. 700. 

50. Fla.— Corpus Juris cited In New 
Smyrna Inlet Dist v. Esch, 137 
So. 1, 4, 103 Fla. 24, rehearing de¬ 
nied 138 So. 49, 103 Fla. 24. 

12 C.J. p 1096 note 70—44 C.J. p 
794 note 97. 


51. N.J.—Cf>poland v. PasHalc, 3fi N. 
J.Law 3S2, 

Or.—KaddiTly v. Pttrtland, 74 P. 710, 
76 P. 222, 44 Or. 118. 

52. Cal.—OottBtaln V. <4ray, 152 P. 
2d 742, 60 CHl.App.2d 587. 

Fla.—Smith UroH. v. WlllIamH, 120 
So. 367, 100 Fla. 642, foHowi'd in 
Smith Bros. Const. Co. v, Hurt, 
126 So. 373, 101 Fla. 653, afUrmttd 
136 So. 399, 101 Fla. 653. and fol¬ 
lowed in IllUsborough County v. 
Jeffords, 120 So. 373, 101 Fla. 654. 
44 C.J. p 794 note 00. 

Xiack of uniformity; class legislation 

(1) An aaeesHment levied In vitda- 
tion of a constitutional rule of uni¬ 
formity cannot be validated by a 
curative statute. 

Cal.—People v. Lynch, 61 Cal. 15, 
21 Am.R. 677. 

Wis.—Dean v. Borchsonlus, 30 Wis. 
236. 

(2) General assembly cannot vali¬ 
date tax which is class leglMlatlon. 
Conn.—Montgomery v. Town of 

Branford, 142 A. 574, 107 Conn. 697. 

53. Ark.—Hamilton v, Wynne Bd, 
of Impr., etc.. 185 S.W. 440. 123 
Ark. 327. 

Cal.—Miller v. McKenna. 147 P.2d 
631, 23 Cal.2d 866. 

Mich.—^Daniels v. Watertown Tp., 28 
N.W. 673, 61 Mich. 614. 

Botroactive legislation prohibited 
(1) Where the constitution ex¬ 
pressly prohibits retroactive higisla- 
tion, the legislature cannot cure a 
defective tax levy. 

Colo.—Evans v. Denver. 57 P. 696, 
26 Colo. 193. 

<2) Under an express prohibition 
against retrospective laws, the leg¬ 
islature cannot provide for a reas¬ 
sessment to rectify a prior assess¬ 
ment adjudged invalid. 

Ga.—^Wilkins v. City of Savannah, 
111 S.E. 42, 162 Ga. 638. 

Mo.—Gast Realty & Investment Co. 
V. Schneider, 246 S.W. 177, 296 
Mo. 687. 
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A contract for a public improvement which is in¬ 
valid because all the legal formalities of awarding 
such a contract have not been complied with may, 
under proper circumstances, be validated by cura¬ 
tive legislation.S3.50 While there is some authority 
to the contrary,S4 it is the rule in most jurisdictions 
that the legislature may validate a local improvement 
made by a municipality without authority ;S5 and 
it is generally,although with some dissent,57 held 
that a statute making valid an assessment for such 
improvement is constitutional. 

However, a statute attempting to validate an as¬ 
sessment which was void as a taking of property 
without due process, as where no sufficient provi¬ 
sion as to notice and opportunity for hearing was 
made, is unconstitutional.58 

§ 433. Transactions between Private Persons 

While a legislature cannot validate a contract be¬ 
tween private persons which is void because in vioiation 
of law, it nnay cure defects or irregularities In contracts 
between private persons by subsequent legislation. 

Defects or irregularities in transactions between 
private persons which might otherwise be unen¬ 
forceable for failure to comply with technical re¬ 
quirements, may be cured by the legislature by re¬ 
troactive statute.53 Thus the legislature may vali¬ 


date ultra vires contracts,50 contracts of unregis¬ 
tered foreign corporations,^! and contracts invalid 
because of some omission or informality affecting 
the public alone or relating to a requirement in¬ 
tended for its protection.52 Such statutes have been 
said to merely remove legal obstacles and permit 
parties to carry out their contracts according to 
their own desires and intentions.®3 The legisla¬ 
ture may not, however, by curative statutes, make 
contracts for parties who have made none,®^ and 
thus cannot validate a contract which is void be¬ 
cause in violation of law.®® 

Validation of invalid agreements, and of a cor¬ 
poration’s contracts with third persons, as involving 
impairment of the obligation of contract, is consid¬ 
ered in §§ 361 and 372, supra, respectively. 

§ 434. - Deeds and Other Instruments 

a. In general 

b. Deeds and contracts of married wo¬ 

men 

c. Wills 

a. In General 

While a statute cannot cure an absolutely void In¬ 
strument, a statute curing formal defects in deeds or 
other written instruments, or in their registration, is 


S3.50 Ind.—^Telton v. Plantz, 89 N.E. 
2d 640. 228 Ind. 79. 

54. Cal.—^Fanning v. Schammel, 9 P. 
427, CS Cal. 428, followed in La 
Socicte Prancaise D'Epargne v. 
Fishd, 10 P. 395. 

65. Iowa.—Richman v. Muscatine 
County, 42 N.W. 422. 77 Iowa 513, 
14 Am.S.R. 308, 4 L.R.A. 445. 

12 C.J. p 1096 note 72. 

55. Pa.—Donnelly v. Pittsburgh, 23 
A. 394, 147 Pa. 348. 

12 C.J. P 1096 note 74—44 C.J, P 
793 note 92. 

57. Cal.—Panning v. Schammel, 9 
P. 427, 68 Cal. 428. 

12 C.J. p 1096 note 76. 

58. K.C.—City of Lexington v. Lopp, 
185 S.B. 766, 210 N.C. 196. 

Curing invalid assessments for pub¬ 
lic improvements as involving due 
process generally see § 667 infra. 

59. XT.S.—Randall v. Krieger, Minn., 
23 Wall. 137, 23 L.Ed. 124. 

Ill.—People V. Stitt, 117 N.E. 784, 
280 Ill. 553. 

'‘It, of course, Is not now doubted 
that the legislature, unless other¬ 
wise restricted by constitutional pro¬ 
vision, has the power to enact cura¬ 
tive laws for the enforcement of ex¬ 
isting contracts, to cure defects in 
the remedy, confirm rights already 
existing, and add other means of 
securing and enforcing them." 


Okl.—McLain v. Oklahoma Cotton 
Growers’ Ass'n, 268 P. 269, 273, 
125 Okl. 264. 

Reason, for rule 

“Placing the stamp of legality on 
a contract voluntarily and fairly en¬ 
tered into by parties for their mu¬ 
tual advantage takes nothing away 
from either of them. No party 
who has made an illegal contract 
has a right to insist that it remain 
permanently illegal. Public policy 
cannot be made static by those who, 
for reasons of their own, make con¬ 
tracts beyond their legal powers. No 
person has a vested right to be per¬ 
mitted to evade contracts which he 
has illegally made." 

U.S.—McNair v. Knott, Fla., 58 S.Ct 
245, 247, 302 U.S. 369, 82 L.Ed. 
307. 

60. U.S.—McNair v. Knott, supra— 
Gross V. U. S, Mortgage Co., Ill., 
2 S.Ct. 940, 108 U.S. 477, 27 L.Ed. 
795. 

Mass.—Brown v. Boston & Maine R. 
R., 124 N.E. 322, 233 Mass. 502. 

61. U.S.—West Side Belt Railroad 
Co. V. Pittsburgh Const. Co., Pa., 
31 S.Ct 196, 219 U.S. 92, 66 L.Ed. 
107. 

Pa.—Pittsburgh Const. Co. v. West 
Side Belt Railroad Co., 81 A. 884, 
232 Pa. 678. 


der-Buel Co., Ind.T., 22 S.Ct 758, 
185 U.S. 505, 46 L.Ed. 1012. 

12 C.J. p 1096 note 76. 

Unstamped documents 
A statute providing that all un¬ 
stamped bonds drawn previous to 
the repeal of the Stamp Act should 
be good and valid as if they had 
been properly stamped is constitu¬ 
tional, as it merely surrenders a 
right of the state. 

Md.—State v. Norwood, 12 Md. 195. 

63. U.S.—McNair v. Knott, Fla., 58 
S.Ct. 245, 302 U.S. 369, 82 L.Ed. 
307. 

Power of congress 
"It has been repeatedly held that 
laws validating contracts and con¬ 
veyances theretofore invalid, to carry 
out the true intent and purpose of 
the parties, are within the consti¬ 
tutional authority and power of con¬ 
gress." 

U.S.—Gilman Heirs v. U. S., D.C. 
Pa., 290 P. 614, 616, affirmed, C.C. 
A., Gilman v. U. S., 294 F. 422. 

64. Ark.—Ramey v. Pyles, 31 S.W. 
2d 533, 182 Ark. 320. 

Okl.—^McLain v. Oklahoma Cotton 
Growers’ Ass’n, 268 P. 269, 125 
Okl. 264. 

65. Ark.—Ramey v. Pyles, 31 S.W. 
2d 533, 182 Ark. 320. 

Okl.—McLain v, Oklahoma Cotton 
Growers’ Ass’n, 258 P. 269, 125 
Okl. 264. 


62. U.S.—McFaddin v. Evans-Sni- 
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Valid, unless It cuts off Intervening rights of innocent 
third persons. 

Generally speaking*, the legislature may, within 
the constitutional limits of its power, cure formal 
defects in deeds and other written instruments, and 
give them the same validity as though they had 
been properly executed,since such legislation, 
even though it may operate to cut off a right of 
action that would otherwise exist, is not con¬ 
sidered as depriving anyone of vested rights, ^8 but 
rather as carrying into effect the intent of the par¬ 
ties.®^ Such a statute, however, is invalid so far 
as it operates to cut off intervening rights of in¬ 
nocent third persons,'^0 or if it purports to validate 
an instrument which is absolutely void,*^^ as for 
uncertainty in the description of the subject mat¬ 
ter, *^2 or a deed executed by a person of unsound 
mind,"^^ or by a grantor totally lacking in power to 

make such a conveyance.'^3.5 

The constitutionality of statutes curing defective 


16 A ax a 

acknowledgments is considered in Acknowledgments 
§ 120 b. 

Registration. As between the parties, tlie legis¬ 
lature may, by curative act, validate deeds, pro¬ 
bates, or other instruments void for lack of, or 
defect in, registration or recording.'^** It may not 
do so, however, where the statute impairs rights 
acquired by third persons before its passaged*'' 

b. Deeds and Contracts of Married Women 

Although the legislature cannot validate deeds or 
contracts of married women which are void for lack of 
capacity. It may cure formal defects In married women's 
deeds. 

The legislature may, by curative statute, validate 
the deeds of married women, invalid for formal de¬ 
fects and this rule applies as well to invaH<l 
conveyances under powers of attorney granted by 
married women.However, a statute cannot vali¬ 
date a dccd'^3 or contract made by a married w'om- 


66 . U.S.—McElroy v. Pegg, C.C.A. 
Okl., 167 F.2d G68, certiorari de¬ 
nied 69 S.Ct 36. 335 U.S. 817, 93 
L.Ed. 371. 

KC.—Booth V. Hairston, 141 S.E. 

480, 195 N.C. 8, 

12 C.J. p 1096 note 77. 

InsufiBLclent numher of witnesses 
A curative statute may validate a 
deed defective for lack of a suffi¬ 
cient number of witnesses. 

Minn.—Thompson v. Morgan, 6 Minn. 
292—Meighen v. Strong, 6 Minn. 
177, 80 Am.D. 441. 

Pa.—Green v. Drinker, 7 Watts & S. 
440. 

Grantee’s want of capacity 

(1) Deeds and mortgages invalid 
by reason of the grantee’s or mort¬ 
gagee’s want of capacity may be val¬ 
idated by curative statute. 

Ky.—Thweatt v. Hopkinsville Bank, 
81 Ky. 1, 4 XCy.L. 557. 

Pa.—Caverow v. Mutual Ben. L. In.s. 
Co., 52 Pa. 287. 

R.I.—Central Baptist Church v. Man¬ 
chester, 43 A. 845, 21 R.I. 367. 

12 C.J. p 1096 note 78. 

(2) Such a statute is valid al¬ 
though passed without the vendor’s 
procurement or consent. 

Ky.—Thweatt v. Hopkinsville Bank, 
81 Ky. 1, 4 Ky.L. 557. 
liack of consent by administrative 
ofiBLcer 

Congress, under its plenary pow¬ 
er, could have provided that lands, 
purchased with restricted funds of 
member of Five ’ Civilized Tribes 
and conveyed to such member could 
be conveyed by such member with¬ 
out approval of Secretary of Interior 
and where Secretary of Interior by 
virtue of delegation of power had 
provided- that lands so purchased 
could not be conveyed by grantee ex¬ 


cept with approval of Secretary of 
Interior, congress had power by a 
curative statute to make the lack of 
such approval immaterial, and to 
validate deed made without such ap¬ 
proval. 

U.S.—McElroy v. Pegg, C.C.A.OkL, 
167 P.2d 668, certiorari denied 69 
S.Ct. 36, 335 U.S. 817, 93 L.Ed. 
371. 

67. Ohio,—Chestnut v. Shane, 16 
Ohio 599, 47 Am.D. 387. 

Pa.—Grim v. Weissenberg School 
Dist., 67 Pa. 433, 98 Am.D. 237. 
60. U.S.—Randall v. Krieger, Minn., 
23 Wall. 137, 23 L.Ed. 124. 
Validation of defective deeds as Im¬ 
pairment of vested rights gener¬ 
ally see § 226 supra. 

69. Mass.—^Wildes v. Vanvoorhis, 15 
Gray 139. 

70. Ill.—U. S. Mortgage Co. v. 
Gross, 93 Ill. 483. 

12 C.J. p 1097 note 82. 

71. Ark.—Ramey v. Pyles, 31 S.W. 
2d 533, 182 Ark. 320. 

N.Y.—Thomas v. Loomis, 80 N.Y.S. 

2d 309, 273 App.Div. 680. 

N.C.—Cutts V. McGhee, 20 S.E. 2d 
376, 221 N.C. 466—Booth v. Hair¬ 
ston, 141 S.E. 480, 196 N.C. 8. 

Wis.—Orton v. Noonan, 23 Wis. 102. 

72. Wis.—Orton v. Noonan, supra. 

73. Mo.—Routsong v. Wolf, 36 Mo. 
174. 

73.5 Ala.—Horton v. Carter, 45 So.2d 
10, 253 Ala. 325. 

74. N.C.—Spivey v. Rose, 26 S.E. 
701, 1'20 N.C. 163. 

12 C.J, p 1097 note 88. 

75. Iowa.—Newman v. Samuels, 17 
Iowa 629. 

Tenn,—Garnett v. Stockton, 7 

Humphr. 84. 
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76. U.S.—Randall v. Krieger, Minn., 
23 Wall. 137, 23 L.Kd. 124—Watson 

V. Mercer, I’a., 8 E’et. 88, 8 L.Kd. 
876. 

Grantor’s name omitted 
A curative act iiuiy validate a 
wherein the naitn* of tluf granttjr w.ns 
omitt(jd by mistake from the grant¬ 
ing clau.se. 

Ohio.—Oo.shorn v. Purcell, IX Ohio 
St. 641. 

Defective divorce; husband’s fail¬ 
ure to join 

The deed of a married woman who 
ha.s been gmntf^d a defective divorce 
may validated by a statute cur¬ 
ing the Invalidity of the deed fur 
failure of the husband to Join in Its 
execution. 

Minn.—Wis tar v. Foster, 49 N.W. 
247, 40 Minn. 484, 24 Am.S.U, 241. 

77. U.S.—Randall v. Kriogor, Minn., 
23 Wall. 137, 23 L.Wd. 124. 

Cal.—Dentzol v. Waldle, 30 Cal. 138. 

78. Iowa.—Swartz v. Andrews, lit 
N.W. 888, 137 Iowa 261, 126 Am.S. 
R. 286. 

Ohio.—Miller v, Hine, 13 Ohio St. 
665. 

Testamentary restriction 

A deed made contrary to roHtrlo- 
tions against alienation in a will 
cannot bo validated by curative act. 
Pa.—Shonk v. Brown, 61 I'a. 320. 
Statutory disability 

(1) .Where a statute provided that 
all contracts between husband and 
wife affecting the real property of 
either wore void, the iegislaturo can¬ 
not validate a deed from the wife to 
the husband. 

Minn.—Snortum v. Snortum, 193 N. 

W. 304, 156 Minn. 230. 

(2) Nor, where such a statute is 
in force, can the legislature validate 
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an which is void for lack of capacity or power 
to convey or contract.*^9 

The constitutionality of curative statutes validat¬ 
ing defective acknowledgments by married women 
is considered in Acknowledgments § 120 b (2). 

c. Wills 

It is within the constitutional power of the legisla¬ 
ture to enact retroactive statutes dealing with the execu¬ 
tion of wills and making them applicable to wills already 


executed, but not yet rendered effective by the death of 
the testator; but the legislature may not cure defects 
In the will of one who died before passage of the statute. 

A will which has not yet taken effect by the 
death of the testator may be validated by a retro¬ 
active statute.so A statutory provision or. legisla¬ 
tive enactment is void, however, which attempts to 
cure or remedy a defect in the execution of the will 
or testament of a person or testator who died before 
'its passage,81 particularly where such will has been 
annulled by judicial decree.8'i-5 


C. EX POST EACTO LAWS 

1. In General 


§ 435. Definition and Nature 

An ex post facto law Is one which, operating retro¬ 
spectively and on penal or criminal matters only, renders 
a previously Innocent act criminal, aggravates, or in¬ 
creases the punishment for, a crime, alters the rules of 
evidence, penalizes an innocent act while assuming to 
regulate civil rights and remedies, deprives an accused 
of some protection or defense previously available, or 
alters his situation to his disadvantage. 

Quoted in: XT.S.—^U. S. ex rel. Forino v. Garfinkel, D.C. 

Pa., 69 F.Supp. 846, 849, reversed on other 
grounds, C.C.A., 166 F.2d S87. 


Cal.—Ellis V. Department of Motor Vehicles, 
125 P.2d 521, 524, 51 Cal.App.2d 75'3. 

While an ex post facto law has been broadly 
said to be one that has a retroactive effect,82 under 
other authority there is a difference between an 
ex post facto law and a mere retrospective law, 
and not all retroactive laws are ex post facto 
laws.88 The definition laid down in an early c.ase 
in the United States • supreme court,84 which has 
been quoted or approved in many later cases,85 


a conveyance made under a power of 
attorney granted by the wife to the 
husband. 

Iowa,'—Swartz v. Andrews, 114 N.W. 
888 , 137 Iowa 261, 126 Am.S.R. 286. 

79. N.C.—Stephens v. Hicks, 72 S;E. 
313, 166 N.C. 239, 36 L.R.A.,N.S., 
354, Ann.Cas.l913A 272. 

80. Ala.—^Hoffman v. Hoffman, 26 
Ala. 535. 

12 C.J. p 1097 note 1. 

Validation of defectively executed 
wills as involving vested rights see 
supra § 228. 

81. Pa.—McCarty v. Hoffman, 23 Pa. 
607—Greenough v. Greenough, 11 
Pa. 489, 51 Am.D. 567. 

81.5 N.C.—Whitehurst v. Abbott, 33 
S.B.2d 129, 225 N.C. 1, 159 A.L.R. 
380. 

82. S.C.—^McCoy V. State Highway 
Department of South Carolina, 169 
S.E. 174, 169 S.C. 436. 

83. Ky.—Walker v. Commonwealth, 
3,30 SW.2d 27, 279 Ky. 198. 

Utah.— Corpus Juris Secundum cited 
in Garrett Freight Dines v. State 
Tax Commission, 135 P.2d 623, 527, 
103 Utah 390, 146 A.D.R. 1003— 
Corpus Juris cited in State ex rel. 
Stain V. Christensen, 35 P.2d 776, 
787^ 84 Utah 185. 

Act not ex, post facto, although ret¬ 
rospective 

“The Sordoni Act Is not an ex post 
facto law, although retrospective. in 
its operation.” 


Pa.—Statler v. U. S. Savings and 
Trust Co. of Conemaugh, 186 A. 
290, 292, 122 Pa.Super. 189, af¬ 
firmed 192 A. 260, 326 Pa. 247. 

84. U.'S.—Calder v. Bull, 3 Dali. 
386, 390, 1 L.Ed. 648. 

85. US.—Butcher v. Maybury, D.C. 
Wash., 8 P.2d 155. 

Andrus v. McCauley, D.C.Wash., 
21 F.Supp. 70. 

Arlz.—Hernandez v. State, 32 P.2d 18, 
43 Ariz. 424, 

Cal.—^People v. Talkington, 47 P.2d 
368, 8 Cal.App.2d 75—People v. 
Stevenson, 284 P. 487, 1Q3 Cal. 
App. 82—People v. Edenburg, 263 
P. 857, 88 Cal.App. 558—^People v. 
Schmidt, 165 P. 656, 33 Cal.App. 
426. 

La.—State ex rel. Pierre v. Jones, I 
9 So.2d 42, 200 La. 808, certiorari | 
denied 63 S.Ct. 64, 317 U.S. 633, 
87 L.Ed. 510—State ex rel. Wood¬ 
ward V. Board of Parole, 99 So. 
534, 156 La. 699. 

N.J.—State V, Rowe, 5 A.2d 697, 122 
N.J.Law 466—^Lindsley v. Board of 
Managers of New Jersey State 
Prison, 151 A. 294, 296, 107 N.J. 
Law 51, followed in Ferraro v. 

Board of Managers of New Jersey 

State Prison, 151 A. 297, 8 N.J. 

Misc. 626, affirmed Ferraro v. Board 
of Managers of New Jersey State 
Prison, 15p A. 93, 108 N.J.Law 
402, and affirmed Lindsley v. Board- 
of Managers of New Jersey State 
Prison, l58 A. 342, 108 N.J.Law 
415. •• ; 


N.Y.—People ex rel. Pincus v. Ad¬ 
ams, 9 N.E.2d 46, 274 N.Y. 447, 100 
A.L.R. 1803. 

People ex rel. Taylor v. Jen¬ 
nings, 236 N.Y.S. 161, 134 Misc. 
686 . 

N.D.—State v. Pleason, 218 N.W. 154, 
56 N.D. 409. 

Okl.—Ex parte Biggs, 54 P.2d 404, 
68 Okl.Cr. 43, followed in Ex par¬ 
te Courter, 54 P.2d 407, two cases, 
68 Okl.Cr. 50—Tucker v. State, 167 
P. 637, 14 Okl.Cr. 54. 

Pa.—Commonwealth v. Kalck, 87 A. 
61, 239 Pa. 533. 

Myers v. Lohr, 72 Pa.Super. 472. 
Tex.—Hill V. State, 171 S.W.2d 880, 
146 Tex.Cr. 333, petition dismissed 
64 S.Ct. 72, 320 U.S. 806, 88 L.Ed. 
487. 

Wash.—State v. Lopeman, 264 P. 454, 
143 Wash.' 99. 

12 C.J. p 1097 note 3, p 1100 note 22. 

“Definition of the term, ex post 
facto, as used ... [in Calder 
V. Bull, 3 Dali., U.S., 386, 390, 1 L. 
Ed. 648] has been followed since by 
practically all the courts and law 
writers.” 

Ariz.—^Hernandez v. State, 32 P.2d 
18, 24, 43 Ariz, 424- 

Iteadlug case 

“That case [Calder v.^ Bull, S Dali., 
U.S., 386, 1 L.Ed. 648] has remained 
ais a leading authority on the ques¬ 
tion to the present timO.” 
Pa.-^ofnmonwealth v,. Kalck, 87 A 
61, 62, 239 Pa. 633. , ‘ " 
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contains the following elements each of which, as 
appears in the notes and in §§ 440-449 infra, has 
received additional support in other cases: An ex 
post facto law is one which makes criminal and 
punishes an act which was done before the pas¬ 
sage of the law and which was innocent when 


done,86 aggravates a crime or makes it greater than 
it was when committed,8^ changes the punishment 
and inflicts a greater punishment than was pre¬ 
scribed when the crime was committed,88 or alters 
the legal rules of evidence and receives less or 
different testimony than was required to convict 


86 . U.S.—^Harisiades v. Shaughnes- 
sy, NT.Y., 72 S,Ct. 612, 342 U.S. 580, 
ae L.Ed. 586, rehearing denied 72 
S.Ct. 767, ‘ 768, 343 U.S. 936, 96 
li.Ed. 1344—Garner v. Board of 
Public Works of City of Los An¬ 
geles, Cal„ 71 S.Ct. 909, 341 U.S. 
716, 95 L.Ed. 1317, rehearing de¬ 
nied 72 S.Ct. 21. 342 U.S. 843, 96 
L.Ed. 637. 

Leon V. Torruella, C.C.A.Puerto 
Rico, 99 P.2d 861. 

U. S. V. Bize, D.C.Neb., 86 P. 
Supp. 939—People of U. S. ex rel. 
Umbenhowar v. McDonnell, D.C. 
lU., 11 F.Supp. 1014. 

Ala.—Griggs v. State, 73 So.2d 382, 
37 Ala.App. 605. 

Cal.—^People v. Edenburg, 263 P. 857, 
88 Cal.App. 668. 

D.C.—^Bauer v. Acheson, D.C,, 106 P. 
Supp. 446. 

Pla.—^Higginbotham v. State, 101 So. 
283, 88 Pla, 26. 

ni. —People V. Jones, 69 N.E.2d 622, 
329 IlLApp. 503. 

Ind,—Corpus Juris cited in In re 
Petition to Transfer Appeals, 174 
N.E. 812, 817, 202 Ind. 366. 

La.—State v. Masino, 43 So.2d 685, 
216 La. 362, 14 A.L.R.2d 720— 
Pithian v. Centanni, 106 So. 321, 
159 La. 831. 

Me.—In re Stanley, 174 A. 93, 133 
Me. 91, allirmed Stanley v. Public 
Utilities Commission of Maine, 56 
S.Ct. 628, 296 U.S. 76, 79 L.Ed. 
1311. 

Mass.—Commonwealth v. Vaughn, 
108 N’.E.2d 569, 329 Mass. 333. 

Mo.—State ex rel. Jones v. Nolte, 166 
S.W.2d 632, 350 Mo. 271. 

Neb.—Corpus Juris Secundum cited 
in In re Rogers’ Estate, 22 N.W. 
2d 297, 301, 147 Neb. 1. 

N.J.—Corpus Juris cited in State v. 
Donato, 148 A. 776, 779, 106 N.J. 
Law 397. 

N.Y.—People ex rel. Taylor v. Jen¬ 
nings, 236 N.Y.S. 161, 134 Misc. 
686 . 

N.D.—State v. Pleason, 218 N.W. 164, 

, 56 N.D. 499. 

Ohio.—^Dworken v. Collopy, Com.Pl., 
91 N-E.2d 564, motion to dismiss 
overruled, App., 118 N.E,2d 857. 
Okl.—^Board of Regents of Okl. Agr. 
Colleges V. Updegraft, 237 P.2d 131, 
205 Okl. 301, reversed on othei 
grounds 73 S.Ct. 216, 344 U.S. 183, 
97 L.Ed. 216. 

Pa.—Commonwealth ex rel. Wall v. 
Smith, 29 A.2d 912, 345 Pa. 512. 
Beck V. Finnefrock, 72 Pa. Super. 

644. 


Commonwealth ex rel. Neiswen- 
der V. Dressoll, 89 Pa.Dist. & Co. 
106, 26 Leh.L.J. 6. 

S.C.—MoCoy V. State Highway De¬ 
partment, 169 S.E. 174, 109 S.C. 
436. 

Tenn.—^Davis v. Beeler, 207 S.W.2d 
343, 185 Tenn. 638, appeal dismiss¬ 
ed 68 S.Ct. 746, 333 U.S. 869, 92 
L.Ed. 1138. 

Tex.—Hill V. State, 171 S.W.2d 880, 
146 Tex.Cr. 333, petition dismissed 
64 S.Ct. 72, 320 U.S. 806, 88 T...Ed. 
487—Millican v. State, 167 S.W.2d 
188, 146 Tex.Cr. 195—Cain v. State. 
287 S.W. 262, 105 Tex.Cr. 204. 
Wis.—State v. Lyons, 197 N.W. 678, 
183 Wis. 107. 

12 C.J. p 1097 note 3, p 1100 note 22. 

87. Ala.—Griggs v. State, 73 So.2d 
382, 37 Ala.App, 605. 

Cal.—People v. Guzman, 28G P. 1037, 
209 Cal. 783—^People v. Bruno, 286 
P. 1037, 209 Cal. 782—People v. 
Osaki, 286 P. 1025, 209 Cal. 169. 

People V. Edenburg, 263 P. 857, 
88 Cal.App. 658—People v. Camper- 
lingo, 231 P. 601, 69 Cal.App. 466. 
D.C.—Bauer v, Acheson, D.C., 106 P. 
Supp. 445. 

Ind.—Corpus Juris cited in In re 
Petition to Transfer Appeals, 174 
N.E. 812, 817, 202 Ind. 366. 

Iowa.—State v. Taggart, 172 N.W. 
299, 186 Iowa 247. 

Me.—In re Stanley, 174 A. 93, 133 
Me. 91, affirmed Stanley v. Public 
Utilities Commission of Maine, 55 
S.Ct. 628, 295 U.S. 76, 79 L.Ed. 1311. 
N.Y.—People ex rel. Taylor v. Jen¬ 
nings, 236 N.Y.S. 161, 134 Misc. 
686 . 

N.D.—State v. Pleason, 218 N.W. 164, 
66 N.D. 499. 

Pa.—Beck v. Finnefrock, 72 Pa.Su¬ 
per. 644. 

Commonwealth ex rel. Neiswen- 
der V. Dressell, 89 Pa.Dist. & Co. 
106, 26 Leh,L.J, 6. 

Tenn.—Davis v. Beeler, 207 S.W.2d 
343, 185 Tenn. 638, appeal dismiss¬ 
ed 68 S.Ct. 745, 333 U.S. 869, 92 
L.Ed. 1138. 

Tex.—Hill V. State, 171 S.W.2d 880, 
146 Tex.Cr. 333, petition dismissed 
64 S.Ct. 72, 320 U.S. 806, 88 L.Ed. 
487—Millican v. State, 167 S.W.2d 
188, 145 Tex.Cr. 195. 

12 C.J. p 1100 note 22. 

88. U.S.—In re Medley, Colo,, 10 S. 
Ct 384, 134 U.S. 160, 33 L.Ed. 836. 

U. S, V, Bize, D.C.Neb., 86 F.Supp. 
939—People of U. S. ex rel. Umben- 
hower v. McDonnell, D.C.Ill., 11 P. 
Supp. 1014. 


Ala,—Griggs V, State, 73 So.2d 382, 
37 Ala.App. 605. 

Ark.—Southern Kraft Oorp. v. Har¬ 
din, 169 aW,2d 637, 205 Ark. 512. 
Cal.—I'cople V. Edanimrg, 263 P. 857, 
88 Cal.App, 558—People v. Cam- 
perlingo, 231 P. 501, 69 Cal.App. 
466. 

D.C.—Bauer v. Acheson, D.C., 106 P. 
Supp. 445. 

Pla.—Higginbotham v. State, 101 So. 
233, 88 Pla. 26. 

Ind.— Corpus Juris cited in In re Pe¬ 
tition to Transfer Appeals, 174 N. 
E. 812, 817, 202 Ind. 305. 

Iowa.—State v, Taggart, 172 N.W. 
299, 186 Iowa 247. 

La.—Pithian v. Ceiitanni, 106 So. 321, 
159 La. 831. 

Mass.-HCominonwealth v. Vaughn, 
108 N.E.2d 659, 329 Mass. 333. 

Me.—In re Stanley, 174 A. 93, 133 
Me. 91, aftlrmed Stanley v. Public 
Utilities Commission of Maine, 55 
S.Ct. 628, 295 U.S. 76, 79 L.Ed. 
1311. 

Mo.—State ex rel. Jones v, Nolte, 165 
S.W.2d 632, 350 Mo. 271. 

Nob.— Corpus Juris Secundum cited 
in In re Rogers Estate, 22 N.W.2a 
297, 301, 147 Neb. 1. 

N.J.— Corpus Juris cited in State v. 
Donato, 148 A. 776, 779, 106 N.J. 
Law 397. 

N.Y.—People ex rel. Taylor v. Jen¬ 
nings, 236 N.Y.S. 161, 134 Misc. 
686 . 

N.D.—State v. Pleason, 218 N.W. 154, 
66 N.D. 499. 

Ohio.—Dworken v. Collopy, Com.Pl., 

91 N.E.2d 564, motion to dismiss 
overruled, App., 118 N.E.2d 857. 

Pa.—Commonwealth ex rel. Wall v. 
Smith, 29 A.2d 912, 345 Pa, 512. 

Statler v. U. S. Savings & Trust 
Co. of Conomaugh, 186 A. 290, 122 
Pa.Super. 189. aflirmed 192 A. 250, 
326 l*a. 247—Beck v. Finnefrock, 72 
l^a. Super. 544. 

Commonwealth ex rel. Neiswen- 
der V, DrcHscU, 89 l'a.Dlst. & Co. 
106, 26 Leh.L.J. 6. 

Tenn.—Davis v. Beeler, 207 S.W.2d 
343, 185 T(inn. C38, appeal dls- 
mis.sed 68 S.Ct. 745, 233 U.S. 859, 

92 L.Ed. 1138. 

Tex.—Hill V. State, 171 S.W.2d 880, 
146 Tex,Cr. 333, petition dismissed 
64 S.Ct. 72, 320 U.S. SOS, 88 L.Ed. 
487—Millican v. State, 167 S.W. 
2d 188, 145 Tex.Cr, 195. 

Wis.—State v. Lyons, 197 N.W. 678, 
183 Wis. 107. 

12 C.J. p 1097 note 3, p 1100 note 22. 
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at the time the offense was committed.^^ Further, 
an ex post facto law may be one which, assuming 
to regulate civil rights and remedies only, in ef¬ 
fect imposes a penalty or the deprivation of a right 
for something which, when done, was lawful, 
deprives persons accused of crime of some lawful 
protections^ or defenses^ previously available to 
them, such as the protection of a former convic- 


CONSTITUTIONAL LAW § 435 

tion or acquittal, or of a proclamation of amnesty,S3 
or, generally, in relation to the offense or its con¬ 
sequences, alters the situation of an accused to his 
materials^ disadvantage.ss Chief Justice Marshall’s 
definition of an ex post facto law as “one which 
renders an act punishable in a manner in which 
it was not punishable when it was committed”S6 
has been quoted in a number of cases.S7 


89. XJ.S.—Landay v. U. S., C.C.A. 
Mich,, 108 F.2d 698, certiorari de¬ 
nied 60 S.Ct. 721, 309 U.S. 681, 84 
L.Ed. 1024, 60 S.Ct. 722, three cas¬ 
es, 309 U.S. 681, 84 L.Ed. 1025. 

Ala.—Griggs v. State, 73 So.2d 382, 
37 Ala.App. 605. 

Cal.—People v. Edenburg, 263 P. 

857, 88 Cal.App. 558. 

D.C.—Bauer v. Acheson, D.C., 106 P. 
Supp. 445. 

Ind.— Corpus Juris cited in In re Pe¬ 
tition to Transfer Appeals, 174 N. 
E. 812, 817, 202 Ind. 365. 

Iowa.—State v. Taggart, 172 N.W. 
299, 186 Iowa 247. 

La.—Pithian v. Centanni, 106 So. 321, 
159 La. 831. 

Me.—In re Stanley, 174 A. 93, 133 
Me. 91, affirmed Stanley v. Public 
Utilities Commission of Maine, 55 
S.Ct. 628, 295 U.S. 76, 79 L.Ed. 
1311. 

Mass.—Commonwealth v. Vaughn, 
108 N.B.2d 559, 329 Mass. 333. 
Neb.— Corpus Juris Secundum cited 
in In re Rogers' Estate, 22 N.W. 
2d 297, 301, 147 Neb. 1. 

N.J.— Corpus Juris sited in State v. 
Donato, 148 A. 776, 779, 106 N.J. 
Law 397. 

N.T.—People ex rel. Taylor v. Jen¬ 
nings, 236 N.Y.S. 161, 134 Misc. 
586. 

N.D.—State v. Pleason, 218 N.W. 154, 
56 N.D. 499, 

Ohio.—Dworken v. Collopy, Com.Pl., 
91 N.E.2d 564, motion to dismiss 
overruled, App., 118 N.E.2d 857. 

Pa.—Beck v. Finnefrock, 72 Pa.Su¬ 
per. 544. 

Commonwealth ex rel. Neiswen- 
der V. Dressell, 89 Pa.Dist. & Co. 
IOC, 26 Leh.L.J. 6. 

Tenn.—Davis v. Beeler, 207 S.W.2d 
343, 185 Tenn. 638, appeal dismiss¬ 
ed 68 S.Ct. 745, 333 U.S. 859, 92 L. 
Ed. 1138. 

Tex.—Hill V. State, 171 S.W.2d 880, 
146 Tex.Cr. 333, petition dismissed 
64 S.Ct. 72, 320 U.S. 806, 88 L.Ed. 
487—Millican v. State, 167 S.W.2d 
188, 145 Tex.Cr. 195. 

Va.—McClain v. Com., 55 S.E.2d 49, 
189 Va. 847— Corpus Juris cited in 
Culbertson v. Commonwealth, 119 
S.E. 87, 137 Va. 752. 

12 C.J. p 1097 note 3, p 1100 note 22. 

90. N.J.—State v. Rowe, 181 A. 706, 

116 N.J.Law 48, affirmed 5 A.2d 
697, 122 N.J.Law 466— Corpus Juris 
q.uoted in. Lindsley v. Board of 
Managers of New Jersey State 


Prison, 151 A. 294, 296, 107 N.J. 
Law 51, followed in Ferraro v. 
Board of Managers of New Jersey 
State Prison, 151 A, 297, 8 N.J. 
Misc. 625, affirmed Ferraro v. 
Board of Managers of New Jersey 
State Prison, 159 A, 93, 108 N.J. 
Law 402, and affirmed Lindsley v. 
Board of Managers of New Jersey 
State Prison, 158 A. 342, 108 N.J. 
Law 415. 

91. U.S.—Douchan v. U. S., C.C.A. 
Mich., 136 F.2d 144, certiorari de¬ 
nied 63 S.Ct. 1439, 319 U.S. 773, 
87 L.Ed. 1721. 

Ind.—Corpus Juris cited in In re 
Petition to Transfer Appeals, 174 
N.E. 812, 817, 202 Ind. 365. 

Me.—In re Stanley, 174 A. 93, 133 
Me. 91, affirmed Stanley v. Public 
Utilities Commission of Maine, 55 
S.Ct. 628, 295 U.S. 76, 79 L.Ed. 
1311. 

N.J.—State V. Rowe, 5 A.2d 697, 122 
N.J.Law 466—Corpus Juris quoted 
in Lindsley v. Board of Managers 
of New Jersey State Prison, 151 
A. 294, 296, 107 N.J.Law 51, fol¬ 
lowed in Ferraro v. Board of Man¬ 
agers of New Jersey State Prison, 
151 A. 297, 8 N.J.Misc. 625, affirm¬ 
ed Ferraro v. Board of Managers of 
New Jersey State Prison, 159 A. 
93, 108 N.J.Law 402, and affirmed 
Lindsley v. Board of Managers of 
New Jersey State Prison, 158 A. 
342, 108 N.J.Law 415. 

92. U.S.—Bea25ell v. State of Ohio, 
46 S.Ct. 68, 269 U.S. 167, 70 L.Ed. 
216—Chatfteld v. State, Ohio, 46 
S.Ct. 68, 269 U.S. 167, 70 L.Ed. 216. 

N.T.—People ex rel. Luciano v, Mur¬ 
phy, 290 N.T.S. 1011, 160 Misc. 573, 
affirmed 292 N.Y.S. 844, 249 App. 
Div. 879. 

93. N.J.—State v. Rowe, 5 A.2d 697, 
122 N.J.Law 466—Corpus Juris 
(luoted in Lindsley v. Board of 
Managers of New Jersey State 
Prison, 151 A. 294, 296. 107 N.J. 
Law 51, followed in Ferraro v. 
Board of Managers of New Jersey 
State Prison, 151 A, 297, 8 N.J. 
Misc. 625, affirmed Ferraro v. 
Board of Managers of New Jersey 
State Prison, 159 A. 93, 108 N.J. 
Law 402, and affirmed Lindsley v. 
Board of Managers of New Jersey 
State Prison, 158 A. 342, 108 N.J. 
Law 415. 

94. U.S.—Rooney v. State, N.D., 25 
S.Ct. 264, 196 U.S. 319, 49 L.Ed. 
494, 3 Ann,Cas. 76. 
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95. U.S.—In re Medley, Colo., 10 S. 
Ct. 384, 134 U.S. 160, 33 L.Ed. 835. 

Andrus v. McCauley, D.C.Wash., 
21 F.Supp. 70. 

D.C.—Bauer v. Acheson, D.C., 106 
F.Supp. 445. 

Fla.—Higginbotham v. State, 101 So. 
233, 88 Fla. 26. 

Ga.—Bailey v. State, 77 S.E.2d 511, 
210 Ga. 52—Corpus Juris cited in 
Winston v. State, 198 S.E. 667, 669, 
186 Ga. 573, 118 A.L.R. 719. 

Ind.—Corpus Juris cited in In re 
Petition to Transfer Appeals, 174 
N.E. 812, 817, 202 Ind. 365. 

Iowa.—State v. Taggart, 172 N.W. 
299, 186 Iowa 247. 

La.—State v. Masino, 43 So.2d 685, 
216 La. 352, 14 A.L.R.2d 720~-Cor- 
pus Juris quoted in Fithian v. 
Centanni, 106 So. 321, 323, 159 La. 
831—State ex rel. Woodward v. 
Board of Parole, 99 So. 534, 155 La. 
699. 

Mass.—'Commonwealth v. Vaughn, 
108 N.E.2d 559, 329 Mass. 333. 

N.J.—State V. Rowe, 5 A.2d 697, 122 
N.J.Law 466—Corpus Juris quoted 
in Lindsley v. Board of Managers 
of New Jersey State Prison, 151 
A. 294, 296, 107 N.J.Law 51, fol¬ 
lowed in Ferraro v. Board of Man¬ 
agers of New Jersey State Prison, 
151 A. 297, 8 N.J.Misc. 625, affirm¬ 
ed Ferraro v. Board of Managers 
of New Jersey State Prison, 159 
A. 93, 108 N.J.Law 402, and affirm¬ 
ed Lindsley v. Board of Managers 
of New Jersey State Prison, 158 
A. 342, 108 N.J.Law 415. 

N.C.—State v. Denton, 80 S.E. 401, 
164 N.C. 530. 

12 C.J. p 1098 note 7, p 1101 note 24, 

“Beal question ... is whether 
the person accused has been depriv¬ 
ed of a substantial right by reason 
of the change.” 

Cal.—People v. Edenburg, 263 P. 857, 
860, 88 Cal.App. 558. 

96. U.S.—Fletcher v. Peck, Mass., 6 
Cranch 87, 138, 3 L.Ed. 162. 

97. U.S.—People of United States 
ex rel. Umbenhowar v. McDonnell, 
D.C.Ill., 11 F.Supp. 1014, 1015. 

Cal.—People v. D'A. Philippo, 32 P. 

2d 962, 220 Cal. 620. 

12 C.J. p 1097 note 3 [a]. 

"Better or more accurate definition 
has not been given.” 

U.S.—People of United States ex r^l. 
Umbenho^var v. McDonnell, D.C. 
Ill., 11 F.Supp. 1014, 1015. , ^ 
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It is essential to an ex post facto law that, as be retroactive in its operation thus, a statute is 
appears in § 437 infra, it relate to penal or crim- ex post facto as to an offense only if it is passed, 

inal, and not to civil, matters. Further, it must 


98. U.s.—Blum-, V. U. S., C.A.Tex., 
212 F.2d 907—Leon v. Torruella, O', 

C. A.Puerto Rico, 99 F.2d 851. 
Miller v. Howe Sound Min. Co., 

D. C.Wash., 77 F.Supp. 640. 

Colo.—City and County of Denver v. 
People, 88 P.2d 89. 103 Colo. 565, 
appeal dismissed 59 S.Ct. 1044, 307 
TJ.S. 615, 83 L.Ed. 1496, rehearing- 
denied 60 S.Ct. 69, 308 U.S. 633, 
84 L.Ed. 527. 

Ind.— Corpus Jtiris cited in In re Pe¬ 
tition to Transfer Appeals, 174 N.B. 
812, 817, 202 Ind. 365. 

La.— CorpT;is Juris quoted in Fithian 

V. Centanni, 106 So. 321, 323, 169 
La. 831. 

Pa.—Malone v, Hayden, 197 A. 344, 
329 Pa, 213. 

S.C.—McCoy V. State Highway De¬ 
partment of South Carolina, 169 
S.E. 174, 169 S.C. 436. 

Utah.—State ex rel. Stain v. Chris¬ 
tensen, 35 P.2d 776, 84 Utah 185. 
12 C.J. p 1098 note 5, 

Retrospective laws generally see 
supra §§ 414-420. 

99. U.S.—Tyomies Publishing Co. v. 
U. S., Mich., 211 F. 385, 128 C.C.A. 
47. 

Mass.—Commonwealth v. Novak, 172 
N.E. 84, 272 Mass. 113. 

Mich.—People v. McMurchy, 228 N. 

W. 723, 249 Mich. 147. 

Neb,—Fussell v. State, 166 N.W. 197, 
102 Neb. 117, L.R.A.1918P 421. 
Tex.—Hill' V. State, 171 S.W.2d 880. 
146 Tex.Cr. 333, petition dismissed 
64 S.Ct. 72, 320 U.S. 806, 88 L.Ed. 
487. 

43 C.J. p 226 note 24. 

“If the law complained of was 
passed before the commission of the 
act with which the prisoner is charg¬ 
ed, it cannot, as to that offence, be 
an ex post facto law. If passed 
after the commission of the offence, 
it is as to that ex post facto, though 
whether of the class forbidden by 
the Constitution may depend on oth¬ 
er matters. But so far as this de¬ 
pends on the time of its enactment, 
it has reference solely to the date 
at which the offense was committed 
to which the new law is sought 
to be applied. No other time or 
transaction but this has been in any 
adjudged case held to govern its 
ex post facto character.” 

US.^Kring v. Missouri, Mo., 2 S.Ct. 
443, .107 U:S. 221, 226, 27 L.Ed 
506. 

Cal.—People v. Schmidt, 166 P. 655, 
660, 33 Cal.App. 426. 

Amendment 

(1) Statutory amendments enacted 
subseq^uently to the commission of 
a crime alrle ex post facto, and inap¬ 
plicable, as to such crime. 


Cal.—People v. Dawson, 292 P. 267, 
210 Cal. 366. 

(2) An amended law is not ex post 
facto as to a defendant who is prose¬ 
cuted under the law as it was prior 
to its amendment. 

Cal.—People v. Newell, 221 P. 622, 
192 Cal. 659. 

Continuance of offense after passage 
A statute punishing desertion and 
nonsupport of a wife as a single 
crime is ex post facto where the 
husband’s desertion and refusal to 
support his wife occurred prior to 
passage of the law, although the de¬ 
sertion and nonsupport continued 
afterward. 

Mich.—People v. Albright, 126 N.W, 
432, 161 Mich. 400. 

Appointment of parole hoard after 
offense 

A law authorizing the appointment 
of a parole commission, enacted 
prior to the commission of an of¬ 
fense, was not ex post facto as to 
such offense, although the board was 
not appointed until afterward. 

N.Y.—People ex rel. Cerzosie v. War¬ 
den of New York County Peniten¬ 
tiary, 119 N.E. 564, 223 N.Y. 307. 

Bastardy statutes 

<1) A bastardy statute, punishing 
a parent’s failure to support an Il¬ 
legitimate child, is not made ox post 
facto by the fact that the child was 
begotten before the passage of the 
act- 

Colo.—Corpus Juris cited in Wams- 
ley V. People, 173 P. 425, 65 Colo. 
67. 

12 C.J. p 1098 note 6 [e] (1). 

(2) Such a statute is not ex post 
facto although the child was born 
before the passage of the act. 

Del.—State v. Richardson, Del., 110 
A. 660, 1 W.W.Harr. 14—Richard¬ 
son V. State, 109 A. 124, 7 Boyce 
534. 

12 C.J. p 1098 note 5 [e] (2). 

(3) A statute in effect punishing, 
as a fresh offense, each sepai-ato 
omission of a parent to support his 
illegitimate child, is not ex post fac¬ 
to even as applied to a child born 
before the enactment of the statute. 
Cal.—People v. Stanley, 160 P. 60G, 

33 Cal.App. 624. 

Iiiquor laws 

(1) An act prohibiting the sale of 
intoxicating liquors which were 
bought or manufactured prior to its 
passage is not ex post facto. 

Ariz.—Gherna v. State, 146 P. 494, 16 
Arlz. 344, Atin.Cas.l916D 94. 

12 C.J. p 1098 note 5 [i]. 


even as to liquor lawfully acquired 
before its enactment. 

U.S.—Samuels v. McCurdy, On., 45 S. 
Ot 264, 267 TJ.S. 188, 60 L.Kd. 56S. 
37 L.R.A. 1378. 

(3) Other laws. 

Ind.—Moore v. Indianapolis, 22 N.B. 
424, 120 Ind. 483. 

Other statutes 

(1) An anti-trust law 1« not ex 
post facto by rcastm of its pinii.sbinK 
acts, pcrfornuHl suhsequently to its 
passage, in pursuance of an agree¬ 
ment made prior to enactment of the 
law. 

U.S.—^Waters-Pierce Oil Co. X'. Texas, 
Tex., 29 S.Ct 220, 212 U.S. 86, 53 
L.TQd. 417. 

(2) An act punishing the giving of 
rebates by railroads i.s not ex post 
facto as applied to rebates paid after 
the pa.Msagc of the act under a con¬ 
tract made before. 

U.S.—U. S. V. Great N<trthern It (7o., 
C.C.N.Y., 157 F. 288, appeal dis¬ 
missed 29 S.Ct 698, 214 TJ.H. n:{0, 
63 L.Ed. 1070. 

(3) A lien law, punishing a public 
contractor’s failuro to pay certain 
claims, is not retroactive and canmd 
affect a contract made prior to its 
enactment, oven though tho contrjK!- 
tor ne-civod a paymtqit under th<’ 
contract after such enactment 

N.Y.—Tq‘ople V. (Granger, 286 K.Y.S. 
02G, 247 App.Div. 899. 

<4) A law penalizing possession of 
gold is not ex post facto oven as 
to gold legally po.sseased prior to lt.s 
enactment, since it punishes the con¬ 
tinued poss(‘.s.slon of tho gold after 
its passage. 

U.S.—Ueb(*rst‘e Firumz-Korijorut Ion 

Aktien (3e.sells<diaft V. ItoScn, C.C. 
A.N.Y, 83 F.2d 225, certiorari de¬ 
nied 06 S.Ct 940, 298 U.S. 679, 80 
L.Ed. 1400. 

(5) A statute requiring an owner 
to dip cattle whi(!h had boon exposed 
to ticks during the tiino months prior 
to its passage is not ex post faetj. 
Tex.—Walker v. State, 229 S.W. 613, 

89 Tex.Cr. 41, 

(6) An ordinance is not ex post 
facto which rnako.s unlawful the op¬ 
eration of an oil well without a per¬ 
mit, even as applied to a well which 
had been drilled prior to its enact¬ 
ment. 

Okl.—Ex parte Biggs, 54 P.2d 404, 58 
Okl.Cr. 43, followe^d in Ex parts 
Courter, 54 R.2d 407, two cases, 68 
OkLCr. 60. 

(7) Statute providing for the di¬ 
vision of certain fire forces Into day 
and night platoons held not ex post 
facto as not applying “to any act or 


(2) A statute imposing a penalty 
for continuing to possess liquor after 
its enactment is not ex post facto 
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or takes effect,^ after the commission thereof, and 
an enactment whose operation is entirely prospec¬ 
tive is not an ex post facto law.2 It has been held 
that a law, to be ex post facto, must be one which, 
if applied to defendant’s case, works to his dis- 

advantage:^ 


CONSTITUTIONAL LAW § 435 

In a number of cas^s, statutes or ordinances of 
various types have been held not invalid as being 
ex post facto laws, without express reference to 
the definitions or elements of ex post facto laws 
stated in this section.^ 


thing done before the passage of the 
law." 

Ind.—State v. Morris, 155 N.E. 198, 
201, 199 Ind. 78. 

1. U.S.—Douglas V. King, C.C.A.Mo., 
110 F.2d 911, 127 A.L.R. 1200. 

Miss.—State v. Widman, 72 So. 782, 
112 Miss, 1. 

Neb.—Fussell v. State, 166 N.W. 197, 
102 Neb. 117, L.R.A.1918F 421. 

Or.—State v. Smith. 107 P. 980, 66 
Or. 21. 

Provision in force at time of sen¬ 
tence, and not changed by subsequent 
amendments, held not ex post facto 
N.T.—People ex rel. Schlecter v. Jen¬ 
nings, 226 N.T.S. 98, 130 Misc. 748, 
affirmed 227 N.Y.S. 874, 223 App. 
Div. 814. 

2. U.S.—Murphy v. Massachusetts, 
Mass., 20 S.Ct. 639, 177 U.S. 155, 
44 L.Ed. 711. 

Bauer v. Clark, C.C,A.Ind., 161 
F.2d 397, certiorari denied 68 S. 
Ct 210, 332 U.S, 839, 92 L.Bd. 411, 
rehearing denied 68 S.Ct. 342, 332 
U.S. 849, 92 L.Ed. 419—Cases v. 
U. S., C.C.A.Puerto Rico, 131 F. 
2d 916, certiorari denied Cases Vel¬ 
azquez V. U. S., 63 S.Ct. 1431, 319 
U.S. 770, 87 L.Ed. 1718, rehearing 
denied 65 S.Ct. 1010, 324 U.S. 889, 
89 L.Ed. 1437. 

U. S. V. Spector, D.C.Cal., 99 F. 
Supp. 778, reversed on other 
grounds 72 S.Ct. 691, 343 U.S. 169, 
96 L.Bd. 863, rehearing denied 72 
S.Ct. 1040, 343 U.S. 961, 96 L.Ed. 
1353—U. S. V. Platt, D.C.Tex., 31 
F.Supp. 788. 

Ala.—Lee v. State, 160 So. 164, 227 
Ala. 2, answer conformed to 150 
So. 167, 26 Ala.App. 488, certio¬ 
rari denied 150 So. 169, 227 Ala. 
334. 

Colo.—'City and County of Denver v. 
People, 88 P.2d 89, 103 Colo. 565, 
appeal dismissed City and County 
of Denver v. People of State of 
Colorado, 69 S.Ct. 1044, 307 U.S. 
615, 83 L.Ed. 1496, rehearing denied 
60 S.Ct. 69, 308 U.S. 633, 84 L.Ed. 
527. 

Ill.—^People ex rel. Nabstedt v. Bar¬ 
ger, 121 N.E.2d 781, 3 Ill,2d 511. 

Corpus Juris Secundum cited in 
People V. Jones, 69 N.E.2d 522, 524, 
329 IlLApp. 503. 

La.—State v. Lester, 25 So.2d 535, 
209 La. 763. 

Miss.—Basham v. Town of Sebasto¬ 
pol, 159 So. 847, 172 Miss. 194. 

—Thorp V. Board of Trustees of 
Schools for Indus. Ed. of Newark, 


79 A.2d 462. 6 N.J. 498, vacated ’ 
as moot 72 S.Ct. 35, 342 U.S. 803, 
96 L.Ed. 608. 

State V. W. U. Tel. Co., 80 A. 
2d 342, 13 N.J.Super. 172. 

Or.—Libby v. Olcott, 134 P. 13, 66 
Or. 124. 

R.I.—Board of Purification of Wa¬ 
ters V. Town of East Providence, 
133 A. 812, 47 R.I. 431. 

Wash.—Huntamer v. Coe, 246 P.2d 
489, 40 Wash.2d 767. 

Prospective statutes: 

Imposing civil disabilities and for¬ 
feitures see infra § 447. 

Relating to taxation see infra § 
449. 

Effect of charging offenses before 
and after statute 

A statute whose provisions relate 
wholly to the future is not rendered 
ex post facto by the fact that an 
indictment thereunder erroneously 
charges offenses both before and aft¬ 
er its effective date. 

Va.—Morgan v. Commonwealth, 35 S. 
E. 448, 98 Va. 812. 

3. Cal.—Corpus Juris cited in Peo¬ 
ple V. Stratton, 28 P.2d 695, 698, 
136 Cal.App. 201. 

Tex.—Hill V. State, 171 S.W.2d 880, 
146 Tex.Cr. 333, petition dismiss¬ 
ed 64 S.Ct. 72, 320 U.S. 806, 88 L. 
Ed. 487. 

Va.—McClain v. Commonwealth, 65 
S.E.2d 49, 189 Va. 847. 

12 C.J. p 1098 note 6. 

4. U.S.—^American Power & Light 
Co. V, Securities and Exchange 
Commission, C.C.A., 141 P.2d 606, 
affirmed 67 S.Ct. 133, 329 U.S. 90, 91 
L.Ed. 103—^Electric Power & Light 
Corporation v. Securities and Ex¬ 
change Commission, C.C.A.1, 141 F. 
2 d 606, affirmed 67 S.Ct. 133, 329 
U.S. 90, 91 L.Ed. 103—Taylor v. 
Brown, Em.App., 137 F.2d 654, 
certiorari denied 64 S.Ct. 194, 320 
U.S. 787, 88 L.Ed. 473—Cases v. 
U. S., C.C.A.Puerto Rico, 131 F.2d 
916, certiorari denied Cases Velaz¬ 
quez V. U. S., 63 S.Ct. 1431, 319 U. 
S. 770, 87 L.Ed. 1718, rehearing de¬ 
nied 65 S.Ct. 1010, 324 U.S. 889, 89 
L.Ed. 1437—Balistreri v. U. S., C.C. 
A.Cal., 100 F.2d 928—Clay v. City 
of Eustis, D.C.Fla., 7 F.2d 141, ap¬ 
peal dismissed 47 S.Ct. 460, 273 U. 
S. 781, 71 L.Ed. 889. 

U. S. V. Smith, D.C.Pa., 95 F. 
Supp. 622—^U. S. V. Bize, D.C.Neb., 
86 F.Supp. 939—Stetson v. Maho¬ 
ney, D.C.Wash. 42 F.Supp. 298— 
Rebhuhn v. Cahill, D.C.N.Y., 31 F. 
Supp. 47. 


Coomer v. U. S., Okl., 213 F. 1, 
129 C.C.A. 617—U. S. v. Pacific Live 
Stock Co., D.iC.Nev., 192 F. 443. 

Cal.—Hossom v. City of Long Beach, 
189 P.2d 787, 83 Cal.App.2d 745. 
Ga.—Pritchard v. Board of Com’rs of 
Peace Officers Annuity and Benefit 
Fund of Ga., 84 S,E.2d 26, 211 Ga, 
57—Morgan v. Thomas, 63 S.B.2d 
659, 207 Ga. 660—Jones v. Ellis, 185 
S.E. 510, 182 Ga. 380—Hines v. 
Etheridge, 162 S.E. 113, 173 Ga. 
870—^Davis v. City of Savannah, 95 
S.E. 6, 147 Ga. 605—^Delaney v. 
Plunkett, 91 S.E. 661, 146 Ga. 647, 
L.R.A.1917D 926, Ann.Cas.l917E 

685. 

Ill.—Town of Cheney's Grove v. Van- 
Scoyoc, 191 N.E. 289, 357 Ill. 52. 
Ind.—Brant v. Lincoln Nat. Life Ins. 
Co. of Port Wayne, 198 N.E. 785, 
209 Ind. 268. 

Ky.—Shelley v. National Carbon Co., 
148 S.W.2d 686, 285 Ky. 502—John¬ 
son V. Laffoon, 77 S.W.2d 346, 257 
Ky. 156—Shanks v. Howes, 283 S. 
W. 966, 214 Ky. 613. 

La.—Hurry v. Hurry, 81 So. 378, 144 
La. 877. 

State ex rel. Richardson v. Re¬ 
corder of Mortgages, 125 So. 473, 
12 La.App. 62. 

Miss.—Hancock County v. Shaw; 81 
So. 647, 120 Miss. 48. 

Mo.—Bellerive Inv. Co. v. Kansas 
City, 13 S.W.2d 628, 321 Mo. 969— 
State ex rel. Otto v. Kansas City, 
276 S.W. 389, 310 Mo. 642—State 
V. Missouri Pac. R. Co., 147 S.W. 
118, 242 Mo. 339. 

N.J.—State V. Traffic Tel. Workers' 
Federation of N. J., 66 A. 2d 616, 
2 N.J. 335, 9 A.L.R.2d 854. 

Murphy v. Skelly, 135 A. 351, 
100 N.J.Eq. 193, affirmed 138 A. 
882, 101 N.J.Eq. 793. 

N.Y.—Nordred Realties v. Langley, 7 
N.T.S.2d 903, 169 Misc. 659, af¬ 
firmed 18 N.E.2d 38, 279 N.Y. 636, 
certiorari denied 59 S.Ct. 644, 306 

U. S. 655, 83 L.Ed. 1053—In re 

Sachs' Estate, 279 N.Y.S. 404, 155 
Misc. 233, affirmed 282 N.Y.S. 693, 
246 App.Div. 546. 

Ohio.—George I. Cramer, Inc., v. Pat¬ 
terson, 157 N.E. 398, 25 Ohio App. 
130. 

Okl.—Spiers v. Magnolia Petroleum 
Co., 244 P.2d 843, 206 Okl, 503— 
Spiers v. Magnolia Petroleum Co., 
244 P.2d 860, 206 Okl. 509—Spiers 

V. Magnolia Petroleum Co., 244 
P.2d 852, 206 Okl, 510. 

Shaw V. State, 138 P.2d 136, 76 
OkLCr. 271. 


143 



§§ 435-437 CONSTITUTIONAL LAW 


Judicial acts not covered. The prohibition ap¬ 
plies to legislative acts only, and not to judicial 
acts;5 but the constitutional mandate is applicable 
to rules of court which have the effect of law.^-^ 

§ 436. Constitutionality 

An ex post facto law which punishes only offenses 
committed before its passage Is wholly vo’d, but a law 
may be void on this ground as to past offenses and valid 
as to future ones. 

The federal Constitution, Art. I, § 9, prohibits 
the enactment of ex post facto laws by congress, 
while Art, I, § 10, prohibits the enactment of 
such laws by the states.^-SO It has been said 
that the prohibition of the enactment of ex post 
facto laws in this country was first written into the 
constitution of the United States, and since that 
time has been incorporated into the organic law of 
every state.^ The prohibition has been said to 
have been intended to secure substantial personal 
rights against arbitrary and oppressive legisla¬ 
tion;'^ to protect a transgressor of a penal statute 
from being subjected by subsequent legislation to 


16A C.J.S. 

any penalty, liability, or consequence that was not 
attached to the transgression when it accrued 
and to rest on the notion that laws which purport 
to make innocent acts criminal after the event, or 
to aggravate an offense, are harsh and oppressive.^ 

Legislation, in order to be unconstitutional as ex 
post facto, need be detrimental only to a part, and 
not all, of a class of persons whose condition has 
been altered thcreby.^> Where only offenses com¬ 
mitted prior to its passage arc to be punished under 
a law, it is wholly void;io but a law which is ex 
post facto as to such offenses may be valid as to all 
offenses committed thereafter.^^ 

§ 437. Application to Civil Rights or Reme¬ 
dies 

Civil rights or remedies are not within the prohibi¬ 
tion of ex post facto laws. 

The constitutional prohibition of the passage of 
ex post facto laws applies only to criminal or penal 
matters, and the prohibition does not apply or 


5. D.—First Nat. Bank v. Halstead, 
229 N.W. 294, 56 S.D. 422. 

Tex.—^Friedman v. American Surety 
Co. of New York, 151 S.W.2d 570, 
137 Tex. 149, answer to certifled 
question conformed to, Civ.App., 
154 S.W.2d 669—State v. Nix, 133 
S.W.2d 963, 134 Tex. 476, answers 
to certified questions conformed to, 
Civ.App., 138 S.W.2d 924, reversed 
on other g-rounds 62 S.Ct. 350, 314 
U.S. 480, 86 L.Ed. 356, opinion con¬ 
formed to, Civ.App., 159 S.W.2d 
214. 

State V. Steck Co., Civ.App., 236 
S.'W.2d 866, error refused. 

Schneider v. State, 285 S.W. 323, 
105 Tex.Cr. 1. 

6. U.S.—U. S. V. Gosciniak, C.C.A, 
Wis., 142 F.2d 240. 

U. S. V. General Elec. Co., D.C. 
N.Y., 80 F.Supp. 989. 

Colo.—Mitchell v. People, 232 P. 685, 
76 Colo. 346, 40 A.L.R. 566. 

Ill.—People V. Knudsen, 67 N.E.2d 
171, 394 Ill. 90. 

Ind.—Watts v. State, 95 N.E.2d 670, 
229 Ind. 80. 

12 C.J. p 1098 note 8. 

5.5 N.J.—State v. Finate, 80 A.2d 
341, 13 N.J.Super. 302. 

5.50 Ind.—Smith v. State, 87 N.E.2d 
881, 227 Ind. 672. 

Xiesrislation applicable to territories 
The constitutional restriction on 
the power of congress to pass ex 
post facto laws is applicable gen¬ 
erally to the power of congress to 
legislate for territories. 

U.S.—Cases v. U. S., C.C.A.Puerto 
Rico, 131 F.2d 916, certiorari de¬ 
nied Cases Velazquez v. U. S., 63 


S.Ct. 1431, 319 U.S. 770, 87 L.Ed. 
1718, rehearing denied 65 S.Ct. 1010, 
324 U.S. 889, 89 L.Ed. 1437. 
Municipal corporations 

Word "State,” in federal Constitu¬ 
tion, includes municipal corporations, 
which are prohibited from enact¬ 
ing ex post facto legislation. 

Ohio,—Clark v. City of Cincinnati, 
Com.Pl., 121 N.B.2d 834. 

6 . Pa.—Commonwealth v. Kalck, 87 
A. 61, 239 Pa. 633. 

12 C.J, p 1099 note 14. 

In Arkansas, "the Constitution in¬ 
hibits the enactment of ex post facto 
laws.” 

Ark.—Talkington v. Turnbow, 83 S. 
W.2d 71, 73, 190 Ark. 1138. 

7. U.S.—Beazell v. State of Ohio, 40 
S.Ct. 68, 269 U.S. 167, 70 L.Ed. 216 
—Chatfield v. State, Ohio, 46 S.Ct. 
68 , 269 U.S. 167, 70 L.Ed. 216. 

Tex.—Hill V. State, 171 S.W.2d 880, 
146 Tex.Cr. 333, petition dismiss¬ 
ed 64 S.Ct 72, 320 U.S. 806, 88 L. 
Ed. 487. 

7.5 Ohio.—Blackburn v. State, 36 
N.E. 18, 50 Ohio St 428. 

Sims V. Alvis, App., 98 N.E.2d 
76. 

8 . U.S.—Beazell v. State of Ohio, 
Ohio, 46 S.Ct 68, 269 U.S. 167, 70 
L.Ed. 216—Chatfield v. State, Ohio, 
46 S.Ct 68, 269 U.S. 167, 70 L.Ed. 
216. 

9. U.S.—In re Murphy, C.C.Mass., 87 
F. 649. 

10 . U.S.—^Ex parte Cummings v. 
Missouri, Mo., 4 Wall. 277, 18 L.Ed. 
356. 

12 C.J. p 1099 note 16. 
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11 . Ija.—State v. Masino, 43 So.2d 
685, 216 Ln. 352, 14 A.TAn.2d 720. 

Mich.—Ex parte Palm, 23S N.W. 732. 
255 Mich. 632, cf^rtlornri denied 
People of State of Michigan ex 
rel. I'alm v. Jackson, 52 S.(Jt. 409, 
285 TT.S. 547, 76 L.Kd. 938. 

12 C.J. p 1099 note 17. 

“Retrospective operation of the 
statute may be held void without 
carrying the taint to prospective op¬ 
eration.” 

Mich.—Ex parte Palm, 238 N.W. 732, 
734, 255 Mich. 632, certiorari de¬ 
nied 1‘eople of State of Michigan 
ox rol. Palm v, Jackson, 52 S.Ct 
409, 285 U.S. 547, 7G L.Ed. 938. 

12 . U.S.—Galvan v. Pres.s, Cal., 74 S. 
Ct 737, 347 U.S. 522, 98 L.Ed. 911, 
njhearing dctnled 75 S.Ct. 17, 348 
TT.S. 852, 09 L.Ed. 671—Mahler v. 
Eby, Ill., 44 S.Ct 283, 204 TT.S. 32, 
68 L.Ed. 549—-BankerH' Trust Co. 
V. Blodgett Conn., 43 S.Ct 233, 260 
U.S. G47, 67 L.Ed. 439—In re Med¬ 
ley, Colo., 10 S.Ct 384, 134 U.S. 
160. 33 L.Ed. 835. 

Bridges v. Winston, C.C.A.Cal., 
144 F.2d 927, reversed on other 
grounds 65 S.Ct. 1443, 326 U.S. 135, 
89 L.Ed. 2103—McCune v. First 
Nat Trust & Savings Bank of 
Santa Barbara, C.C.A.Cal., 109 F. 
2d 887. 

Barrios-Macias v, Minton, D.C. 
Tex., 114 F.Supp. 470—U. S. ex rcl. 
Marcello v. Ahrens, D.C.La,, 113 
F.Supp. 22, afilrmod, C.A., 212 F.2d 
830, afilrmed 75 S.Ct 767, 349 U.S. 
302, 99 L.Ed. 1107—U. S. v. Smith, 
D.C.Pa., 95 F.Supp. 622—U. S. V. 
Bize, D.C.Nob., 86 F.Supp. 939— 
U. S. V. Mitchell, D.C.Mo., 86 F. 
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have reference to laws which concern civil mat- | ters or proceedings generally,^^ or which affect 


Supp. 453—Miller v. Howe Sound 
Min. Co., D.aWash., 77 F.Supp. 
640—Batemen v. Ford Motor Co., 

D.C.Mich., 76 F.Supp. 178, affirmed, 
C.A., 169 F.2d 266, certiorari denied 
69 S.Ct. 405, 335 U.S. 902, 93 L.Ed. 
436, and Bateman v. Ford Motor 
Co., 69 S.Ct. 405, 335 U.S. 902, 93 
L.Ed. 436—U. S. ex rel. Lubbers v. 
Reimer, D.C.N.Y., 22 F.Supp. 573. 
Ari 25 .—Fairfield v. Huntington, 205 
P. 814, 23 Ariz. 528, 22 A.L.R. 1438. 
Ark.—Southern Kraft Corp. v, Har¬ 
din, 169 S.W.2d 637, 205 Ark. 512. 
Cal.—Rosefield Packing Co. v. Su¬ 
perior Court in and for City and 
County of San Francisco, 47 P.2d 
716, 4 Cal.2d 120. 

Smith V. Smith, 281 P.2d 274, 
131 Cal.App.2d 764—Murrill v. 
State Bd. of Accountancy of Dept, 
of Professional and Vocational 
Standards, 218 P.2d 669, 97 Cal. 
App.2d 709. 

Fla.— Corpus Juris cited in Board of 
Com’rs of Everglades Drainage 
Dist. V. Forbes Pioneer Boat Line, 
86 So. 199, 201, 80 Fla. 252, revers¬ 
ed on other grounds Forbes Pio¬ 
neer Boat Line v. Board of Com’rs 
of Everglades Drainage Dist., 42 
S.Ct. 325, 258 U.S. 338, 66 L.Ed. 
647. 

<5a.—Bailey v. State, 77 S.E.2d 611, 
210 Ga. 52. 

Ill. —People V. Chicago, B. & Q. R. 

Co., 154 N.E. 468, 323 Ill. 536. 

Ind.—Corpus Juris cited in In re 
Petition to Transfer Appeals, 174 
N.E. 812, 817, 202 Ind. 365. 

Iowa.—State v. Taggart, 172 N.W. 
299, 186 Iowa 247. 

Ky.—^Shanks v. Howes, 283 S.W. 966, 
214 Ky. 613. 

La.—Cooper v. Lykes, 49 So.2d 3, 218 
La. 251—Cliveden Planting Co. v. 
Town of Lake Providence, 47 So.2d 
23, 217 La. 621—Corpus Juris cited 
in In re Craven, 151 So. 625, 626, 
178 La. 372, 90 A.L.R. 973—Corpus 
Juris QLUOted in Fithian v. Centanni, 
106 So. 321, 323, 159 La. 831—Hava 
y. Chavigny, 78 So. 594, 143 La. 
365. 

Me.—In re Stanley, 174 A. 93, 133 
Me. 91, affirmed Stanley v. Public 
Utilities Commission of Maine, 65 
S.Ct. 628, 295 U.S. 76, 79 L.Ed. 1311. 
Md.—Bannister v. Bannister, 29 A. 

2d 287, 181 Md. 177. 

Ijiass.—Macallen Co. v. Common¬ 
wealth, 163 N.E. 75, 264 Mass. 396, 
reversed on other grounds 49 S.Ct. 
432, 279 U.S. 620, 73 L.Ed. 874, 65 
A.L.R. 866, rehearing denied Ma- 
callen Co. v. Commonwealth of 
Massachusetts, 50 S.Ct. 14, 280 U.S. 
613, 74 L.Ed. 585. 

Mich.— Corpus Juris Secundum cited 
in People v. Chapman, 4 N.W. 2d 
18, 25, 301 Mich. 584. 

Mo.—Corpus Juris Secundum cited 
in State ex rel. Sweezer v. Green, 
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232 SW.2d 897, 900, 360 Mo. 1249, 

24 A.L.R.2d 340—State ex rel. 
Jones V. Nolte, 165 S.W.2d 632, 
350 Mo. 271. 

Mont.—Durocher v. Myers, 274 P. 
1062, 84 Mont. 225. 

Neb.— Corpus Juris Secundum cited 
in In re Rogers’ Estate, 22 N.W.2d 
297, 301. 147 Neb. 1—City of Fre¬ 
mont V. Dodge County, 266 N.W. 
771, 130 Neb. 856. 

N.Y.— Corpus Juris Secundum cited 
in L’Hommedieu v. Board of Re¬ 
gents of University of State of N. 
Y., 95 N.Y.S.2d 443, 446, 276 App. 
Div. 494, affirmed 95 N.E. 2d 806. 
301 N.Y. 476, appeal dismissed 
Thompson v. Wallin, 72 S.Ct. 92, 
342 U.S. 801, 96 L.Ed. 607, affirm¬ 
ed Adler v. Board of Ed. of City 
of New York, 72 S.Ct. 380. 342 
U.S. 485, 96 L.Ed. 517, 27 A.L.R.2d 
472, affirmed L'Hommedieu v. 
Board of Regents of University of 
State of N. Y., 72 S.Ct. 624, 342 
U.S. 951, 96 L.Ed. 707. 

Application of Delehanty, 115 
N.Y.S.2d 602, 202 Misc. 33, affirm¬ 
ed 115 N.Y.S.2d 614. 280 App.Div. 
642, affirmed 108 N.E.2d 46, 304 
N.Y. 726, 727. 

Ohio.—Hockett v. State Liauor Li¬ 
cense Board, 16 Ohio N.P.,N.S., 417, 
affirmed 110 N.E. 485, 91 Ohio St. 
176. 

Okl.— Corpus Juris Secundum cited 
in Skinner v. State ex rel. William¬ 
son, 115 P.2d 123, 125, 189 Okl. 
235, reversed on other grounds 62 
S.Ct. 1110, 316 U.S. 535, 86 L.Ed. 
1655, conformed to 155 P.2d 715, 195 
Okl. 106. 

Or.—State ex rel. Stadter v. Patter¬ 
son, 251 P.2d 123, 197 Or. 1—In re 
Idleman's Commitment, 27 P.2d 
305, 146 Or. 13— Corpus Juris cited 
in Fisher v. City of Astoria, 269 
P. 853, 859, 126 Or. 268, 60 A.L.R. 
260. 

Pa.—Malone v. Hayden, 197 A. 344, 
329 Pa. 213—Statler v. U. S. Sav¬ 
ings & Trust Co. of Conemaugh, 
192 A. 250, 326 Pa. 247. 

Myers v. Lohr, 72 Pa,Super. 472. 
Weidow V. McCullough, Quar. 
Sess., 40 Del.Co. 251. 

R.I.— Cummings v. Church, 146 A. 
102 , 50 R.I. 71—Manning v. Board 
of Tax Com’rs of Rhode Island, 
127 A. 865, 46 R.I. 400—In re 
Jamestown Caucus Law, 112 A. 900, 
43 R.I. 421. 

Tex.—City of Rising Star v. Dill, 
Civ.App., 269 S.W. 652, affirmed 
Dill V. City of Rising Star, Com. | 
App., 269 S.W. 769. 

Utah.—Garrett Freight Lines v. State 
Tax Commission, 135 P.2d 523, 103 
Utah 390, 146 A.L.R. 1003. 

Ya.—^Bain v. Boykin, 23 S.E.2d 127, 
180 Va. 259—Norfolk & Portsmouth 
Bar Ass’n v. Drewry, 172 S.E. 282, 
161 Va. 833—Commonwealth v. 
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United Cigarette Mach. Co., 92 S.E. 
901, 120 Va. 835. 

Wash.—Carpenter v. Butler, 201 P.2d 
704, 32 Wash.2d 371—State v. Su¬ 
perior Court of Thurston County, 
247 P. 942, 139 Wash. 454. 

Wis.—State ex rel. Prahlow v. City 
of Milwaukee, 30 N.W.2d 260, 251 
Wis. 521—State v. Lyons, 197 N.W. 
578, 183 Wis. 107. 

12 C.J. p 1099 note 18. 

However, an ex post facto law 
has been said to be “in a general 
sense any law, civil or criminal, en¬ 
acted with a retrospective effect.” 

S.C.—McCoy V. State Highway De¬ 
partment of South Carolina, 169 S. 

E. 174, 179, 169 S.C. 436. 

13. U.S.—^Ambrosia Brewing Co. v, 
Bowles, Em.App., 147 P.2d 550. 
Frazier v. Goddard, D.C.Okl., 63 

F. Supp. 696—U. S. ex rel. Lubbers 
V. Reimer, D.C.N.Y., 22 F.Supp. 573. 

Cal.—Murrill v. State Bd. of Account¬ 
ancy of Dept, of Professional and 
Vocational Standards, 218 P.2d 
669, 97 Cal.App.2d 709. 

Fla.—Board of Com’rs of Everglades 
Drainage Dist. v. Forbes Pioneer 
Boat Line, 86 So. 199, 80 Fla. 252, 
reversed on other grounds Forbes 
Pioneer Boat Line v. Board of 
Com’rs of Everglades Drainage 
Dist., 42 S.Ct. 325, 258 U.S. 338, 60 
L.Ed. 647. 

Me.—In re Stanley, 174 A. 93, 133 
Me. 91, affirmed Stanley v. Public 
Utilities Commission of Maine, 55 
S.Ct. 628, 296 U.S. 76, 79 L.Ed. 
1311. 

Mass.—Reale v. Judges of Superior 
Court of the Commonwealth, 163 
N.E. 893, 265 Mass. 135—McCallen 
Co. V. Commonwealth, 163 N.E. 75, 
264 Mass. 396, reversed on other 
grounds 49 S.Ct. 432, 279 U.S. 620, 

73 L.Ed. 874, 65 A.L.R. 866, rehear¬ 
ing denied 50 S.Ct. 14, 280 U.S. 513, 

74 L.Ed. 585. 

Mo.—Swisher Inv. Co. v. Brimson 
Drainage Dist. of Grundy and Har¬ 
rison Counties, 246 S.W.2d 75, 362 
Mo. 869. 

Kfeb.—City of Fremont v. Dodge 
County, 266 N.W. 771, 130 Neb. 
856. 

]Sr.Y.—^Application of Delehanty, 115 
N.Y.S.2d 602, 202 Misc. 33, affirmed 
115 N.Y.S.2d 614, 280 App.Div. 542, 
affirmed 108 N.E.2d 46, 304 N.Y, 
726, 727. 

Ya.—Bain v. Boykin, 23 S.E.2d 127, 
180 Va. 259. 

Retrospective laws applicable to civ¬ 
il matters generally see §§ 414-420 
supra. 

Election law 

La.—State v. Michel, 46 So. 430, 121 
La. 374. 

Iiiq.uor laws 

(1) A statute providing for the 
closing of premises following viola-s 
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or regulate civil or private rights, such as pass- | ports, divorce, or disbarment proceedings Like. 


tions of the liqtuor laws therein does 
not punish a crime, hut is a civil 
proceeding to abate a nuisance, and 
is, therefore, not ex post facto. 

Mass.—^Reale v. Judges of Superior 
Court of the Commonwealth, 163 
N.E3. 893, 265 Mass. 135. 

(2) A law providing for the dis¬ 
posal of liquor seized under criminal 
process is not a criminal statute, and 
is not ex post facto. 

Conn.—Corpus Juris cited in Pickett 
V. Marcucci’s Liquors, 151 A. 526, 
531, 112 Conn. 169. 

Insanity laws 

(1) A statute making near rela¬ 
tives liable for the maintenance of 
insane persons in state institutions 
is a civil law and, although operat¬ 
ing retroactively, is not ex post fac¬ 
to. 

Or.—In re Idleman’s Commitment, 
27 P.2d 305, 146 Or. 13. 

(2) A law providing for commit¬ 
ment to an asylum of persons ac¬ 
quitted of criminal charges on the 
ground of insanity merely provides 
a new procedure for the restraint, 
care, and treatment of a class of the 
insane, and is not ex post facto, 
although it operates retroactively. 
Ga.—Bailey v. State, 77 S.E.2d 511, 

210 Ga. 52. 

Kan.—In re Clark, 121 P. 492, 86 Kan. 
639, 89 L.R.A.,N.S., 680, Ann.Cas. 
1913C 317. 

Iiaws affecting aliens 

(1) A statute providing for the 
deportation of undesirable aliens is a 
civil, not a criminal, law, and there¬ 
fore is not ex post facto. 

U.S.—^Marcello v. Bonds, La., 75 S.Ct. 
757, 349 TJ.S. 302, 99 L.Bd. 1107— 
Galvan v. Press, Cal., 74 S.Ct. 737, 
347 U.S. 522, 98 L.Ed. 911, rehear¬ 
ing denied 76 S.Ct. 17. 348 U.S. 852, 
99 L.Ed. 671—Haris iades v. 
Shaughnessy, N.T., 72 S.Ct. 512, 342 

U. S. 580, 96 L.Ed. 686, rehearing 
denied 72 S.Ct. 767, 768, 343 U.S. 
936, 96 L.Ed. 1344—Mahler v. Eby, 
Ill., 44 S.Ct. 283, 264 U.S. 32, 68 
L.Ed. 549. 

U. S. V. Heikkinen, C.A.Wis., 221 
F,2d 890—^U. S. ex rel. Circella v. 
Sahli, C.A.IH., 216 F.2d 33—Wolf 

V. Boyd. C.A.Wash., 215 F.2d 377— 
Guattrone v. Nicolls, 210 F.2d 513, 
certiorari denied 74 S.Ct. 786, 347 

U. S. 976, 98 L.Ed. 1116—Bridges 

V. Wixon, C.C.A.Cal., 144 F.2d 927, 
reversed on other grounds 65 S.Ct. 
1443, 326 U.S. 135, 89 L.Ed. 2103— 
U. S. ex rel. Peuer v. Day, C.C.A. 
N.T., 42 F.2d 127. 

Ex parte Vasquez, D.C.Cal., 122 
F.Supp. 160—U. S. ex rel. Barile v. 
Murff, D.C.Md., 116 F.Supp. 163 
—^U. S. ex rel. Circella v. Neelly, 
D.C.Ill., 115 F.Supp. 615, affirmed, 
U. S. ex rel. Circella v. Sahli, 


216 F,2d 33—Barrios-Macias v. 
Minton, D.C.Tex., 114 F.Supp. 470— 
Ex parte Bridges, D.C.Cal., 49 F. 
Supp. 292, affirmed, C.C.A., Bridges 
V. Wipon, 144 P.2d 927, reversed 
on other grounds 65 S.Ct. 1443, 326 
U.S. 136, 89 L.Ed. 2103—U. S. ex 
rel. Lubbers v. Reimer, D.C.N.Y., 
22 F.Supp, 573. 

12 C.J. p 1099 note 18 [c] (1). 

(2) A statute authorizing the can¬ 
cellation of naturalization certifi¬ 
cates obtained by fraud is not ex 
post facto. 

U.S.—Johannessen v. U. S., Cal,, 32 S. 
Ct. 613, 225 U.S. 227, 66 L.Ed. 1066. 

U. S. V. Candela, D.C.N.Y., 131 
F.Supp. 249. 

U. S. V, Ellis, C.C.La., 186 P. 646. 

(3) As Selective Draft Act is not 
ex post facto law as to citizens, it 
cannot be deemed ex post facto leg¬ 
islation as to aliens; for, while con¬ 
gress could not affect alien’s right to 
come into country by change there¬ 
after in requirements of admission, 
nevertheless in all other respects 
his status after entry is same as 
that of citizen. 

U.S.—U. S. V. Bell, D.C.N.Y., 248 P. 
992. 

Habitual Crimlual Sterilization Act 
Okl.—Skinner v. State ex rel. Wil¬ 
liamson, 115 P.2d 123, 189 Okl. 235, 
reversed on other grounds 62 S.Ct. 
1110, 316 U.S. 535, 86 L.Ed. 1655, 
conformed to 155 P.2d 715, 195 Okl. 
106. 

Statutes relating to crimiaial psycho¬ 
paths 

(1) The discretionary inquiry un¬ 
der which defendant was committed 
as a sexual psychopath was not ret¬ 
rospective merely because examining 
board and court considered defend¬ 
ant’s life history prior to passage 
of act authorizing the proceeding. 
N.H.—In re Moulton, 77 A.2d 26, 96 

N.H. 370. 

(2) The statute regarding criminal 
sexual psychopathic person, provid¬ 
ing that on hearing to determine 
whether an individual Is a criminal 
sexual psychopathic person, it shall 
be competent to introduce evidence of 
commission by such person of any 
number of similar crimes together 
with the record of the punishment 
inflicted therefor does not violate the 
ex post facto clause. 

Mich.—People v. Chapman, 4 N.W.2d 
18, 301 Mich. 584. 

(3) Ex post facto clause was not 
violated by proceedings brought 
under statute making sex deviators 
subject to restraint notwithstanding 
offense charged in information oc¬ 
curred prior to effective date of stat¬ 
ute, since statute is civil in charac¬ 
ter. 


Mo.—State ex rel. Sweezer v. Green, 
232 S.W.2d 897, 360 Mo. 1249, 24 
A.L.R.2d 340. 

14. U.S.—^Dodez v. U. S., C.C.A.Ohio, 
164 F.2d 637, rovcrH<‘d on other 
grounds 67 S.Ct. 301, 329 U.S. 33S, 
91 L.Ed. 331—McCune v. Kir.st Nat 
Trust & Savings Bank of Santa 
Barbara, C.C.A.Cal., 109 F.2d 887. 

Porter v. Woods, D.C.Tox., 67 F. 
Supp. 989. 

Fla.—Surf Club v. Tatem Surf <lluh, 
10 So.2d 664, 151 Fla. 406. 

La.— Corpus Juris cited in In r« 
Craven, 151 So. 626, 626, 178 I^a. 
372, 90 A.L.R. 973. 

Mont—Durocher v. Myers, 274 V. 
1063, 84 Mont 225. 

—Scuthwick v. South wick, 49 K. 
Y. 510. 

Ohio.—Hockett V. State Liquor Li¬ 
cense Board, 16 Ohio N.P.,N.S., 417, 
affirmed 110 N.B. 485, 91 Ohio St 
176. 

Or.— Corpus Juris cited la Fisher v. 
City of Astoria, 269 P. 853, 859, 
126 Or. 268, 60 A.L.R. 260. 

Tex.—Rhodes v. Tatum, Civ.App., 206 
S.W. 114. 

Va.—Commonwealth v. United Cigar¬ 
ette Mach. Co., 92 S.E. 901, 120 
Va. 836. 

12 C.X p 1100 note 19. 

Passport laws 

D.C.—Bauer v. Acheson, D.C., 106 F. 

Supp. 445. 

Divorce statutes 

(1) "Statutes . . . applicable 

equally to past and future grounds 
for divorce” are not ox post facto. 
D.C.—Tipping V. Tipping, 82 F.2d 828, 

830, 66 App.D.C. 222. 

(2) A statute authorizing a divorce 
for a cau.se which arose prior to pas¬ 
sage of the statute and which waa 
not a ground for divorce at that time 
is not ex post facto* since it regu¬ 
lates a civil matter. 

U.S.—Leon v. Torruolla, C.C.A.Puerto 
Rico, 99 F.2d 861. 

Md.—Dodrer v. Dodrer, 37 A,2d 919, 
183 Md. 413. 

Miss,—Carson v. Carson, 40 Miss. 
349. 

Tenn.—Jones v. Jones, 2 Overt, 2, 6 
Am.D. 646. 

(3) However, it has been held that 
a law making adultery committed 
prior to its passage a ground for di¬ 
vorce was ex post facto, on the 
ground that adultery was a crime 
and that to grant a divorce on that 
ground would be to Increase the pun¬ 
ishment for the crime. 

N.C.—Dickinson v. Dickinson, 7 N.C. 
327, 9 Am.D. 608. 

(4) A statute reducing the period 
after which the unsuccessful litigant 
in a separation suit may apply for 
an absolute divorce is not an ex post 
facto law. 
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wise, the constitutional prohibition does not apply to 
laws affecting civil rcmedies.^^ The prohibition can¬ 
not be evaded by giving a civil form to provisions 
which are in effect criminal,^® as in the guise of 
prescribing qualifications for holding office or prac¬ 
ticing certain callings.^'^ 

On the other hand, a statute providing that an 
action does not abate on the death of one of the par¬ 
ties after suit has been filed has been held unconsti¬ 
tutional as an ex post facto law when applied to a 
suit which was filed before the death of the par- 
ty.n.5 


§ 438. Construction 

If possible, laws will be construed to have a pro¬ 
spective effect only, so as to avoid being ex post facto. 

Laws which would be ex post facto if applied 
to offenses occurring before their passage will, if 
possible, be construed as having only a prospective 
effect.'^S A mere change in phraseology, not cre¬ 
ating a new offense or changing the punishment, 
will not give a statute an ex post facto effect. 

A statute cannot be construed as retroactive be¬ 
cause under it powers identical with those existing 
prior to its enactment are not exercised in the 
same manner.20 


La.—Stallingra v, Stallings, 148 So. 
687, 177 La. 488. 

DislbarmesLt proceedings 

(1) Since a disbarment proceeding 
is a civil, not a criminal, action, a 
court rule “providing for substituted 
service on an absent attorney, even 
though adopted after the commission 
of the alleged offense, is not an ex 
post facto law.” 

La.—In re Craven, 161 So. 625, 178 
La. 372, 90 A.L.R. 973. 

(2) A court rule empowering in¬ 

vestigations and hearings prelimina¬ 
ry to disbarment proceedings is not 
an ex post facto law even as to acts 
and conduct of an attorney antedat¬ 
ing the rule, since such provision is 
not punitive and the proceeding is 
not of the nature of a criminal pros¬ 
ecution. > 

Mo.—In re, Sparrow, 90 S.W.2d 401, 
338 Mo. 203. 

In re Gallant, App., 95 S.W.2d 
1249. 

(,3) Statute relating to discipline 
or disbarment of attorney, passed be¬ 
fore, but not effective until after, 
commencement of proceedings against 
attorney, was remedial and applica¬ 
ble to such proceedings without be¬ 
ing ex post facto, the proceeding not 
being a criminal one. 

Va.—^Norfolk & Portsmouth Bar 
Ass'n V. Drewry, 172 S.B. 282, 161 
Va, 833. 

15. U.S.—U. S. V. Smith, D.C.Pa., 95 
P.Supp. 622. 

Cal.—Rosefield Packing Co. v. Superi¬ 
or Court in and for City and Coun¬ 
ty of San Francisco, 47 P.2d 716, 4 
Cal. 2d 120. 

Conn.-—Massa v. Nastri, 3 A.2d 839, 
126 Conn. 144, 120 A.L.R. 939. 

Ga.—Morris v. Stanford, 199 S.E. 773, 
58 Ga.App. 726. 

Ky.—Hughes V. Marvin, 287 S.W. 661, 
216 Ky. 190. 

La.—Cooper v. Lykes, 49 So.2d 3, 218 
La. 251— Corpus Juris cited lu In 
re Craven, 161 So. 625, 626, 178 
La. -372, 90 A.L.R. 973—^Plthian v., 
Centanni, 106 Sb. 321, 159 La. 831. 
Neb.-^Corpus : Juris Secuudum olted^ 


lu In re Rogers* Estate, 22 N.W.2d 
297, 301, 147 Neb. 1. 

N.T.—Commissioner of Public Wel¬ 
fare of City of New York, on Com¬ 
plaint of Gordon v. Fagan, 18 N.T. 
S.2d 228, 259 App.Div. 727. 

12 C.J. p 1100 note 20. 

Bastardy proceedings 

(1) Proceedings to compel a father 
to support his illegitimate child, al¬ 
though in form criminal, are in sub¬ 
stance and effect civil, and therefore 
a statute authorizing them is not ex 
post facto. 

R. I.—Cummings v. Church, 145 A. 
102, 50 R.I. 71. 

12 C.J. p 1099 note 18 [e]. 

(2) A statute providing a new rem¬ 
edy for enforcement of a bastardy 
order or sentence is not ex post facto 
although applied to an order or sen¬ 
tence entered prior to its passage. 

Pa.—BeOk v. Finnefrock, 72 Pa.Super. 

644, 

Buforcemeut of 8upi>or1; proceedings 
Uniform Reciprocal Enforcement of 
Support Acts were not enacted to 
make failure to support one's chil¬ 
dren a crime, and do not create new 
offenses, but are merely procedural 
steps that relate only to current duty 
to support, and are therefore not vio¬ 
lative of constitutional prohibition 
against ex post facto laws. 

Cal.—Smith v. Smith, 281 P.2d 274, 
131 Cal.App.2d 764. 

16. U.S.—U. S. V. Bize, D.C.Neb., 86 
P.Supp. 939. 

S. C.—McCoy V. State Highway De¬ 
partment, 169 S.E. 174, 169 S.C. 
436. 

17. U.S.—Ex parte Garland, N.Y„ 4 
Wall. 333, 18 L,Ed. 366—^Cumminge 
V. Missouri, Mo., 4 Wall. 277, 18 L. 
Ed. 356. 

17.5 U.S.—Bounds: v. T. L. James & 
Co., D.C.La., 124 F.Supp. 663. 

18. Conn.—State v. Kemp, 9 A.2d 63, 

126 Conn. 60. . , 

Ill.—People v. Moses, 123 N.E. 634, 
288 Ill. 281. 

Ind.—Callender v. State, 136 N.E. 10, 
j modified on other grounds 138 N. 

I E. 817, 193. Ind. 91. 
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lo-wa.—State v. Olson. 204 N.W. 278, 
200 Iowa 660. 

Neb.—^Pussell v. State, 166 N.W. 197, 
102 Neb. 117, L.R.A.1918F 421. 

S.C.—McCoy V. State Highway De¬ 
partment of South Carolina, 169 S. 
E. 174, 169 S.C. 436. 

12 C.J. p 1108 note 34. 

Construction in .favor of constitu- 
. tionality generally see supra , §. 98. 
19. U.S.—Harisiades v. Shaughnes- 
sy, N.Y., 72 S.Ct. 512, 342 U.S. 580, 
96 L.Ed. 586, rehearing denied 72 
S.Ct. 767, 343 U.S. 936, 96 L.Ed. 
1344, and Coleman v. McGrath, 72 
S.Ct. 768, 343 U.S. 936, 96 L.Ed. 
1344. 

U.‘ S. ex rel. Jackson v. Ragen, 
C.C.A,I11., 150 F.2d 190. 

Iowa—State v. Olson, 204 N.W. 278, 
200 Iowa 660. 

Mich.—People v. Bodjack, 178 N.W. 
228, 210 Mich. 443. 

Statutes construed as making no 
changes 

(1) Statutes laying down a rule of 
evidence. 

Mont.—State v. Gay, 44 P. 411, 18 
Mont. 61. 

(2) Statutes continuing in force an 
act already applying to the offense. 
U.S.—U. S. V. Powers, Tex., 69 S.Ct. 

805, 307 U.S. 214, 83 L.Ed. 1246, 
rehearing denied 60 S.Ct. 66, 308 U. 
S. 63,1, 84 L.Ed. 526. 

Blum V. U. S., C.A.Tex., 212 F.2d 
9Q7. 

Okl.—Ex parte Larkin, 25 P, 745, 1 
Okl. 53, 11 L.R.A. 418. 

(3) Statutes reenacting an existing 
statute. * 

Neb.—Hair v. State, 21 N.W. 464, 16 
Neb. 601—State v. Wish, 19 N.W. 
686, 15 Neb. 448. 

(4) Statutory declaration of judi¬ 
cial decisions. 

Cal.—Ex parte Campbell, 97 Pi 2d 482, 
36 Cal.App.2d 221. 

20 - U.S.—^Milliken v. McCauley, D.C. 
Wash., 20 F.Supp. ,202, affirmed, C. 
C.A., 93 F,2cl’ 6.46, and followed in 
Heslin v. Bunge, * 20-F.Supp. 206, 
affirmed, C.C.A., ii^'uller v. McCauley, 
93 F.2d 1004- .,.. , 
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2. Retroactive Operation* of Ex Post Facto Laws 


§ 439. General Statement; Classification 

The classification of ex post facto laws into gen¬ 
eral types is considered in connection with the defi¬ 
nition and nature of such laws in § 435 supra; 
these types are considered in detail in §§ 440-451, 
infra. 

Examine Pocket Parts for later cases. 

§ 440. Laws Creating Offenses 

A law creating a new offense, or punishing acts not 
punishable when committed is ex post facto as to acts 
committed before its passage. 


A law which creates a new offense, or makes an 
act punishable which was not punishable at all 
when committed, is an ex post facto law as to acts 
committed before its passage^j^ or approval but 
a law is not ex post facto which provides that acts 
not theretofore punishable shall constitute offenses 
if committed after the passage of the act^® 

A law changing the name of an offense may be 
an ex post facto law, 24 but not if it does not con¬ 
tain elements bringing it within the definition of 
such law.25 


21. U.S.—Beazell v. State of Ohio, 
Ohio, 46 S.Ct. 68, 269 U.S. 167, 70 
L.Ed. 216—Chatfleid v. State, Ohio, 
46 S.Ct 68, 369 U.S. 167, 70 L.Ed. 
216. 

U. S. ex rel. Circella v. Sahli, C. 
A,I11., 216 P.2d 33. 

U. S. V. Alvarado-Soto, D.C.Cal., 
120 F.Supp. 848—Preston v. Aron- 
Drex Realty Inc., D.C.Pa., 106 P. 
Supp. 690—^Andrus v. McCauley, D. 
C.Wash., 21 F.Supp. 70—^People of 
U. S, ex rel, Umbenhowar v. Mc¬ 
Donnell, D.C.Ill., 11 F.Supp. 1014. 
Ala.—Lee v. State, 150 So. 164, 227 
Ala. 2, answer conformed to 160 
So. 167, 25 Ala.App. 488, certiorari 
denied 150 So. 169, 227 Ala. 334. 
Ark.—McKee v. American Trust Co., 
266 S.W. 293, 166 Ark. 480. 

Cal.—People v. Guzman, 286 P. 1037, 
209 Cal. 783—People v. Bruno, 286 
P. 1037, 209 Cal, 782—People v. 
Osaki, 286 P. 1025, 209 Cai. 169. 
Ind.—Schwomeyer v. State, 138 N.E. 
823. 193 Ind. 99. 

La.—State v. Masino, 43 So.2d 685, 
216 La. 352, 14 A.L.R.2d 720. 

Mich.—^People v. A1 bright, 126 N.W. 
432, 161 Mich. 400. 

N.Y.—Mitchell v. Board of Education 
of New Rochelle, 300 N.T.S. 285, 
252 App.Div. 873. 

People V. McManus, 63 N.T.S.2d 
183, 187 Misc. 609—^People ex rel. 
Luciano v. Murphy, 290 N.Y.S. 1011, 
160 Misc. 573, affirmed 292 N.Y.S. 
844, 249 App.Div. 879. 

R.I.—Board of Purification of Wa¬ 
ters V. Town of East Providence, 
133 A. 812, 47 R.I. 431. 

Tex.—Cain v. State, 287 S.W. 262, 
105 Tex.Cr. 204. 

Va,=—Gilreath v. Commonwealth, 118 
S.E. 100, 136 Va, 709, followed in 
Kilgore v. Commonwealth, 123 S. 1 
E. 534, 139 "Va. 681—^Morgan v. 
Commonwealth, 36 S.E. 448, 98 Va. 
812. 

12 C.J. p 1101 note 25. 

It has also been held that “Con¬ 
gress may not ratify the imposition 
-of a penalty after the act to be pe¬ 
nalized has been committed.” 


U.S.—U. S. V. McFarland, C.C.A.Md.. 
16 P.2d 823, 838, certiorari revoked 
48 S.Ct. 27, 276 U.S. 485, 72 L.Ed. 
386. 

Definition to same effect see supra § 
435. 

Change in judicial constructioa. 

Where a statute giving grounds 
for disbarment of an attorney was 
construed by the court of final juris¬ 
diction and was thereafter reSnacted 
without material change, to give the 
statute a new construction, disbar¬ 
ring an attorney on a new ground, 
would be in effect disbarring the at¬ 
torney by a law not previously pre¬ 
scribing the offense, “which is for¬ 
bidden by the Constitution.” 

Tex.—Lotto V. State, Civ.App., 208 S. 
W. 563, 664. 

Church constitution, laying down 
rules for future conduct, and action 
and providing for expulsion for viola¬ 
tion thereof, could not be applied to 
acta or conduct transpiring before 
Constitution was adopted, without vi¬ 
olating spirit and intent of constitu¬ 
tional provisions relating to ex post 
facto and retroactive and retrospec¬ 
tive laws. 

Ohio.—Randolph v. Fir.st Baptist 
Church of Lockland, Com.PI,. 120 
N.E.2d 485. 

Xixtrtadi-bioiL not punishment 
A statute or treaty may provide 
for the extradition of a criminal for 
an offense committed in another state 
or country before the enactment 
thereof, as the fact of extradition 
cannot properly be regarded as pun¬ 
ishment within the sense of that 
word as used when considering the 
subject of ex post facto laws. 

U.S.—In re De Giacomo, C.C.N.Y., 7 
P.Cas.No.3,747, 12 Blatchf. 391. 

Tex.—Ex parte Coleman, 245 S.W.2d 
712, 157 Tex.Cr. 37. 

Enforcement of penal codes 

In the main, the limitations con¬ 
tained in the constitutional provi¬ 
sion relating to ex post facto laws 
concern not restriction on the power 
of the states to define crime, except 
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in the restricted area where federal 
authority has pre-empted the field, 
but restrictions on the manner in 
which the states may enforce their 
penal codes. 

U.S.—Rochin V. People of Cal., 72 
S.Ct. 206, 342 U.S. 165, 96 L.Ed. 183, 
26 A.L.R.2d 1390. 

Judicially established standard of 
conduct 

A judge may not, after the deed is 
done, establish .standard of conduct, 
except by a reasonable interpretation 
of statute denouncing the offense, 
since ex post facto laws are forbidden 
by the (Constitution. 

U.S.—Williams v. U. S., C.A.Pla., 179 
P.2d 644, affirmed 71 S.Ct 581, 341 
U.S. 70, 95 L.Ed. 768. 

Retroactive law ' 

An accused .should not be convicted 
under law which operates against 
him retroactively. 

Or.—State v. Mtdlenberger, 95 P.2d 
709, 163 Or. 233, 128 A.L.R. 1500. 

22. U.S.—Burgess v. Salmon, Va., 97 
U.S. 381, 24 L.Ed. 1104. 

23. U.S.—Chicago & A. R. Co. v. 
Tranbarger, Mo., 36 S.Ct 678, 238 
U.S. 67, 59 L.Ed. 1204. 

U. S. V, Alvarado-Soto, D.O.Cal., 
120 F.Supp. 848—U. S. v. A.^her, I>. 
C.Mo., 90 F.Supp. 267—U. S. v. 
Fraidin, D.C.Md., 63 F.Supp. 271. 
N.Y.—People v. Wintor.M, 63 N.E.2d 
98, 294 N.Y* 645, reversed on other 
grounds 68 S.Ct GG6, 332 U.S, 507, 
92 L.Ed. 840. 

12 C.J. p 1101 note 26, 

Prospectively operating laws as not 
ex post facto see supra 5 435, 
Administrative regulations 
U.S.—U. S. V. Elade Realty Corp., C, 
C.A.N.Y., 167 F.2d 979, certiorari 
denied 67 S.Ct 624, 329 U.S. 810, 91 
L.Ed. 601. 

24. Tex.—^Johnson v. State, 16 Tex, 
App. 402. 

25. Cal.—People v. Stevenson, 284 
P. 487, 103 Cal,App. 82—People v. 
Jordan, 268 P. 878. 92 CaLApp. 643. 



16A C. J. S. CONSTITUTIONAL LAW §§ 440-442 


Lazv sup^plying punishment or jurisdiction. A law 
providing punishment for an act which was crim¬ 
inal when done, but for which no punishment was 
provided, is ex post facto as to that act.26 Like¬ 
wise, where there was no court which had juris¬ 
diction of the offense, a subsequent law giving ju¬ 
risdiction was held ex post facto.27 

§ 441. - Grade or Degree of Offense 

The classification and degrees of crimes are dis¬ 
cussed generally in Criminal Law §§ S-8. 

Examine Pocket Parts for later cases. 


§ 442. Laws Increasing Punishment 

a. In general 

b. Change in kind 

a. In General 

Retrospective laws increasing the punishment for a 
crime after its commission are ex post facto, but laws 
mitigating the punishment may apply to past offenses. 

The authorities all agree that laws which change 
the punishment and inflict a greater punishment 
than the law annexed to the crime or offense when 
committed,28 or which impose a new punishment 


26. U.S.—People of U. S. ex rel. 
Umbenhowar v. McDonnell, D.C.Ill., 
11 F.Supp. 1014. 

Ky.—Commonwealth v. Edwards, 9 
Dana 447. 

27. XJ.S.—U. S. V. Starr, C.C.Ark., 27 
P.Cas.No.16,379, Hempst. 419. 

28. U.S.—Lindsey v. State of Wash¬ 
ington, 57 S.Ct. 797, 301 U.S. 397, 
81 L.Ed. 1182—Beazell v. State of 
Ohio, 46 S.Ct. 68, 269 U.S. 167, 70 
L.Ed. 216—Chatfleld v. State, Ohio, 
46 S.Ct. 68, 269 U.S. 167, 70 L.Ed. 
216. 

U. S. ex rel. Circella v. Sahli, C. 
A.Ill., 216 F.2d 33—U. S. ex rel. 
Forino v. Garfinkel, C.C.A.Pa., 166 
F.2d 887—Cases v. U. S., C.C.A. 
Puerto Rico, 131 F.2d 916, certiorari 
denied Cases Velazquez v. U. S., 63 
S.Ct. 1431, 319 U.S. 770, 87 L.Ed. 
1718, rehearing denied 65 S.Ct. 1010, 
324 U.S. 889, 89 L.Ed. 1437. 

People ex rel. Kurzynski v. Hunt, 
D.C.N.T., 26 F.Supp. 647—Andrus 
V. McCauley, D.C.Wash., 21 F.Supp. 
70, followed in Palmer v. McCauley, 
D.C.Wash., 21 F.Supp. 79—People 
of U. S. ex rel. Umbenhowar v. Mc¬ 
Donnell, D.C.Ill., 11 F.Supp. 1014. 
Ala.—Lee v. State, 150 So. 164, 227 
Ala. 2, answer conformed to 160 
So. 167, 25 Ala.App. 488, certiorari 
denied 150 So. 169, 227 Ala. 334. 

Rogers v. State, 83 So. 359, 17 
Ala.App. 175. 

Cal.—People v. Guzman, 286 P. 1037, 
209 Cal. 783—People v. Bruno, 286 
P. 1037, 209 Cal. 782—People v. 
Osaki, 286 P. 1025, 209 Cal. 169. 

People V. Jordan, 268 P. 373, 92 
Cal.App. 543. 

Conn.—State v. Kemp, 9 A.2d 63, 126 
Conn. 60. 

Del.—State v. Owens, Super., 101 A. 
2d 319. 

Ill.'—People V. Ostrowski, 127 N.E. 
379, 293 Ill. 91—People v. Moses, 
123 N.E. 634, 288 Ill. 281. 

Iowa.—Corpus Juris cited in State v. 
Marx, 206 N.W. 618, 519, 200 Iowa 
884—State v. Taggart, 172 N.W. 
299. 186 Iowa 247. 

Mich.—People v. Bod jack, 178 N.W. 
228, 210 Mich. 443. 


N.J.—Zink V. Lear, 101 A.2d 72, 28 
N.J.Super. 515. 

N.T.—People ex re.l. Pincus v. Adams, 
9 N.E.2d 46, 274 N.T. 447, 110 A.L. 

R. 1303. 

Mitchell V. Board of Education of 
New Rochelle, 300 N.Y.S. 285, 252 
App.Div. 873—^People ex rel. Barber 
V. Hunt, 299 N.Y.S. 660, 252 App. 
Div. 248, affirmed 299 N.Y.S. 663, 
252 App.Div. 248—People ex rel. 
Kurzynski v. Hunt, 294 N.Y.S. 276, 
250 App.Div. 378, certiorari denied 
58 S.Ct. 765, 303 U.S. 654, 82 L.Ed. 
1114—People ex rel. Liebowitz v. 
Warden of New York County Peni¬ 
tentiary, 174 N.Y.S. 823, 186 App. 
Div. 730. 

Vanilla v. Moran, 67 N.Y.S.2d 833, 
188 Misc. 825, affirmed 70 N.Y.S.2d 
631, 272 App.Div. 859, appeal denied 
72 N.Y.S.2d 420, 272 App.Div. 971, 
appeal dismissed 75 N.B.2d 265, 257 
N.Y. 593, affirmed 83 N.E.2d 696, 
298 N.Y, 796—^People ex rel. Luci¬ 
ano V. Murphy, 290 N.Y.S. 1011, 160 
Misc. 573, affirmed 292 N.Y.S. 844, 
249 App.Div. 879, 

R.I.—Board of Purification of Wa¬ 
ters V. Town of Bast Providence, 
133 A. 812, 47 R.I. 431. 

Tex.—Baker v. State, 11 Tex.App. 
262. 

Va.—Gilreath v. Commonwealth, 118 

S. E, 100, 136 Va. 709, followed in 

Kilgore v. Commonwealth, 123 S. 
E. 634, 139 Va, 581—Morgan v. 

Commonwealth, 35 S.E. 448, 98 Va. 
812. 

Wash.—Ex parte Mooney, 173 P.2d 
655, 26 Wash.2d 243—State v. Fick- 
lin, 74 P.2d 187—State v. Hanlen, 69 
. P.2d 806, 190 Wash. 663. 

12 C.J. p 1101 note 27. 

Definition to same effect see supra § 
435. 

Prescribed punishmeut, not seuteuce, 
ooutrolling 

“The ex post facto clause looks to 
the standard of punishment prescrib¬ 
ed by a statute, rather than to the 
sentence actually imposed.” 

U.S.—Lindsey v. State of Washing¬ 
ton, 67 S.Ct. 797, 799, 301 U.S. 397, 
81 L.Ed. 1182. 

N’.Y.—‘Application of Nasti, 9 N.Y.S. 
2d 327, 330, 169 Misc. 989—People 
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ex rel. Horowitz v. Lawes, 5 N.T. 
S.2d 1021, 168 Misc. 772. 

Sentence held controlling 
Where an indeterminate reforma¬ 
tory sentence was imposed on defend¬ 
ant but statute fixed punishment at 
imprisonment in the penitentiary but 
the trial court's action stood unre¬ 
versed and unmodified, statutes pass¬ 
ed after imposition of sentence under 
which prisoner was transferred to 
the penitentiary and then to prison 
farm, resulting in imposition of 
greater burdens on defendant and 
curtailment of privileges, were ”ex 
post facto” in their operation and 
violative of the constitution. 

Ohio.—Ex parte Flora, App., 31 N.E. 
2d 482. 

Statute which increases minimuni 
penalty for an offense previously 
committed is ex post facto, even 
though it mitigates the punishment 
in other respects. 

Mass.—Commonwealth v. McDon¬ 
ough, 13 Allen 581—^Flaherty v. 
Thomas, 12 Allen 428. 

Jurisdiction over commutation 

Amendment authorizing governor 
to make commutation subject to ju¬ 
risdiction of parole board, was held 
not ex post facto as to offender, sen¬ 
tenced prior thereto, as increasing 
imprisonment, since the governor 
could have imposed condition under 
constitutional provisions. 

N.T.—People ex rel. Mongno v. 
Lawes, 232 N.Y.S. 459, 225 App.Div. 
193. 

People ex rel. Schlecter v. Jen¬ 
nings, 226 N.Y.S. 98, 130 Misc. 748, 
affirmed 227 N.Y.S. 874, 223 App. 
Div. 814. 

Punishment held not increased. 

(1) A statute authorizing the leas¬ 
ing or hiring out of convicts does 
not increase their punishment. 

Cal.—State v. McCauley, 15 Cal. 429. 
Ky.—Mason, etc., Co. v. Main Jellico 
Mountain Coal Co., 9 S.W. 391, 87 
Ky. 467. 

(2) That prisoners working on 
roads would be forced to wear 
stripes, subjected to poorer health 
conditions and longer working hours, 

1 prevented from seeing friends and 
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in addition to that then prescrihed,29 are ex post 
facto and, therefore, unconstitutional. However, 
a statute increasing the penalty for conspiracy to 
commit crime is not ex post facto as to a conspiracy 
being carried on when the statute was passed.^^-S 
A statute mitigating the punishment for crime may 
be made to apply to past offenses,30 even though it 
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deprives accused of certain privileges granted him 
by the former law.3l Thus, a law which authorizes 
a shorter maximum or minimum imprisf)nmcnt than 
that authorized under the former law is one in miti- 
gation.32 A statute depriving accused of the dis¬ 
cretion of the court in fixing his sentence at a 
definite term, less than the maximum, operates to 


relatives often, and compelled to 
serve with worse prisoners if deliv¬ 
ered to the state penitentiary would 
not change their condition to their 
disadvantage, so as to invalidate an 
act effecting the change. 

Ark.—Neal v. State, 21 S'.W.2d 864, 
180 Ark. 333. 

(3) Statutory amendment provid¬ 
ing that where person is convicted of 
different crimes charged in separate 
counts of indictment or information 
or in separate indictments or infor¬ 
mations court may impose separate 
sentence for each offense, such sen¬ 
tences, if imprisonment is imposed, 
to be served concurrently or consecu¬ 
tively, are not ex post facto, since 
sentence imposed, under certain cir¬ 
cumstances, is the same as under the' 
old law. 

N.Y.—People ex rel. Luciano v. Mur¬ 
phy, 290 N.T.S. 1011, 160 Misc. 573, 
affirmed 292 N.Y.S. 844, 249 App. 
Div. 879. 

(4) Army regulation providing 
that, when a prisoner serving a sen¬ 
tence of confinement under court- 
martial is convicted by court-martial 
for another offense, sentence for sec¬ 
ond offense shall interrupt running 
of the prior sentence, does not in¬ 
crease punishment for the earlier of¬ 
fense, and has no ex post facto ef¬ 
fect. 

U.S.—McDonald v. Lee, C.A.Tex., 217 
F.2d 619, vacated as moot 75 S.Ct. 
893, 349 U.S. 948, 99 L.Ed. 1274. 

29, UpS.—^People of XJ. S. ex rel. 
Umbenhowar v. McDonnell, D.C. 
Ill., 11 F.Supp. 1014. 

12 C.J. p 1101 note 28. 

Increase of costs 

(1) An increase of costs on con¬ 
viction of an offense, has been re¬ 
garded as the imposition of addition¬ 
al punishment. 

Ala.—Caldwell v. State, 56 Ala. 133. 

(2) But a statute imposing addi¬ 
tional costs in an action to abate a 
liquor nuisance has been held not 
an ex post facto law. 

Iowa.—Farley v., G^eisheker, 43 N.W. 
279, 78 Iowa 453, 6 L.II.A. 533— 
Campbell v. Mandorscheid, 39 N.W. 

, 92, 74 Iowa 708—Drake v. Jordan, 
36 N.W. 653,,73 Iowa 707. 
Enforcement of fine 
. (1) Imprisonment as the result of 
a failure to pay a fine, or give se¬ 
curity cannot be imposed or increas- 
edj as tq offenses committed before 
the passage cf the law. 


Ind.—^Dinckerlocker v. Marsh, 76 Ind. 
648. 

Md.—Lynn v. State, 36 A. 21, 84 Md. 
67. 

Tex,—Ex parte Hunt, 13 S.W. 145, 28 
Tex.App. 361. 

(2) But a law which merely pro¬ 
vides a more expeditious and simple 
method of enforcing a fine, without 
increasing the punishment, is not ex 
post facto. 

Va.—Gilreath v. Commonwealth, 118 
S.E. 100, 136 Va. 709, followed in 
Kilgore v. Commonwealth, 123 S. 
E. 534, 139 Va. 681. 

Mode of confinement 

(1) It has been broadly stated that 
the mode of confinement is no part 
of the punishment and may be 

Colo.—In re Tyson, 22 P. 810, 13 
Colo. 482, 6 L,K.A. 472. 

Mass.—In re Storti, 61 N.E. 769, 180 
Mass. 67. 

(2) Solitary confinement, keeping 
I the prisoner ignorant of the time of 

his execution, or any other change 
* calculated to add terror to the death 
j penalty, makes the law ex post facto 
I as to past offenses. 

[ U.S.—In re Savage, Colo., 10 S.Ct. 

I 389, 134 U.S. 176, 33 L.Ed. 842—In 
re Medley, Colo., 10 S.Ct. 384, 134 

U. S. 160, 33 L.Ed. 836. 

Cal.—People v. McNulty, 28 P. 816, 
3 Cal.Unrep.Cas. 441. 

I (3) '‘Close conflinement’' is not 
synonymous with "solitary confine¬ 
ment," and a statute providing "close 
confinement" as punishment for an 
offense for which the law in force 
at the time it was committed pro¬ 
vided only "confinement" is not ex 
post facto. 

U.S.—North Dakota v, Rooney, N.D., 
25 S.Ct 264, 196 U.S. 819, 49 L.Ed. 
494, 3 Ann.Cas. 76. 

29.5 U.S.—U. S. V. Goldberger, C.A. 

N.J., 197 P.2d 330, certiorari denied 
Goldberger v. U. S., 73 S.Ct 40, 
344 U.S. 833, 97 L.Ed. 648—Huff 

V. U. S., C.A.Ga., 192 F.2d 911, cer¬ 
tiorari denied 72 S.Ct 660, 342 
U.S. 946, 96 L.Ed. 703. 

Conn.—State v. Hayes, 18 A. 2d 895, 
127 Conn. 543. 

30. U.S.^—People of U, S. ^ rel, 

Umbenhowar y. McDonnell, D.C. 
Ill., 11 F.Supp. 1014. , i . 

Ala.—Rogers ,v. ^State, 83 So. 369, 
17 Ala.App., 175. ' , , 


Cal.—Corpus Juris cited ia People 
V. Stratton, 28 P.2(l 695, G98, 136 
Cal.App. 201. 

Ga.—Barton v. State, 60 S.E.2d 173, 
81 Ga.App. 810. 

Ill.—People V. Ostrowski, 127 N.E. 
379, 293 Ill. 91. 

Mo.—State ex rel. Sweozer v. 

232 S.W.2d 897, 360 Mo. 1249, 24 A. 
L.R.2d 340. 

N.Y.—People ex rel. PincuH v. 
Adams, 9 N.E.2d 46. 274 N.Y. 447, 
110 A.Ij.R. 1303—People v. Roper, 
182 N.E. 213, 269 N.Y. 635. 

People V. SpagnoHa, 23 N.Y.S. 
2d 966, 260 App.Dlv. 551—People 
ex rel. Barber v. Hunt, 299 N.Y.S. 
660, 262 App.Div. 248, afilrmed 

299 N.Y.S. CC3, 252 App.Div. 248 
—People ex rel. Liebowltz v. War¬ 
den of New York County Peniten¬ 
tiary, 174 N.Y.S. 823, 186 App.Div. 
730. 

People ex rel. Taylor v. Jennings, 
236 N.Y.S. 101, 134 Misc. 586. 

12 C.J. p 1101 note 29. 

Allowing jury to recommend mercy 
Mass.—Commonwealth v. Vaughn, 
108 N.E.2d 659, 329 Mass. 33.3. 
Probation reports 

The statute requiring court, finding 
person waiving jury trial guilty of 
capital felony, to direct probation of¬ 
ficer to investigate and report on 
I facts tending to show extenuating 
I clrcumstanccH before Imposing sen- 
I tence, made mandatory a previously 
I permissive procedure, and hence 1« 
a procedural statute which does not 
violate constitutional prohibition of 
ex post facto laws when applied in 
rape case. 

Va.—McClain v. Com., 55 S.E.2d 49, 
189 Va. 847. 

Statute of limitations 
A statute imposing a limitation on 
prosecutions does not partake of the 
nature of an ex post facto law, as 
It mitigates or modifies the > law in 
favor of the citizen. 

Tex.—Martin v. State, 24 Tex. 61. 

31. N.H.—State v. Arlin, 89 N.H. 
179. 

32. N.Y,—People v. Hayes, 36 N.E. 
951, 140 N.Y. 484, 37 Am.S.R. 672, 
23 E.R.A. 830. 

People ex rel. Barber v. Hunt, 
i 299 N.Y.S. 660, 262 App.Div. 248, 
affirmed 299 N.Y.S. 663, 262 App. 
Div. 248—People ex rel, Liebowltz 
v. Warden of New York County 
Penitentiary, 174 N.Y,S. 823, 186 
, App.Div. 730. ; , 
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increase the punishment.33 An act extending the 
time within which an execution may take place 
has been held void by some authorities,34 but sus¬ 
tained by others as in mitigation of the punishment 
prescribed by the former law;35 and a statute 
shortening the time within which an execution may 
take place after sentence is void as to prior of¬ 
fenses, as changing the law to the disadvantage of 
accused.36 

Indetermincits sentence laws providing that, in¬ 
stead of sentence of imprisonment for a definite 
time, the sentence shall be for not less than a 
certain minimum nor more than a certain maxi¬ 
mum, the length of the term between such limits 
to depend on the lehavior of the prisoner, are not 
unconstitutional as such,37 even as applied to past 
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offenses.38 Such laws are void, however, as to past 
offenses if either the maximum or minimum pun¬ 
ishment provided is greater than that prescribed 
by the law in force when such offenses were com¬ 
mitted,39 or if otherwise more onerous.^® 

Parole law. A statute authorizing the release on 
parole of persons convicted of offenses committed 
before the passage of the act is in mitigation of 
the punishment and therefore valid ;4'1 but a per¬ 
son cannot be deprived of all opportunity to be 
released free of parole by a retroactive law allow¬ 
ing release only on parole.42 

The right to release on parole has been regarded 
as an act of grace and not a right, and therefore 
subject to retroactive restriction but other au- 


33. U.S.—Andrus V". McCauley^ D.C. 
Wash., 21 F.Supi>. 70, followed in 
Palmer v. McCauley, D.C.Wash., 21 
F.Supp. 79. 

34- Cal.—People v. McNulty, 28 P. 

816, 3 Cal.Unrep.Cas. 441. 

12 C.J. p 1102 note 25. 

35 . N.D.—State 'v. Rooney, 95 N.W. 
513, 12 N.D. 144, affirmed 25 S. 
Ct. 264, 196 U.S. 319, 49 L.Ed. 494, 

3 Ann.Cas. 76. 

Okl.—^Alberty v. State, 140 P. 1025, 

10 Okl.Cr. 616, 52 L..R.A.,N.S„ 248. 

12 C.J. P 1102 note 36. 

36. Cal.—^People t. De Moss, 55 P. 
2d 489, 5 Cal.2d S12. 

Colo.—In re Tyson, 22 P. 810, 13 
Colo. 482, 6 L.E.A. 472. 

37 . n.T.—P eople rel. Berger v. 

Warden of the Workhouse, 163 N. 
Y.S. 910, 176 Apx).Div. 602. 

Validity of indeterminate sentence 
laws generally see Criminal Law 
§ 1993, also 16 C.J. P 1368 note 23- 
p 1369 note 26, 

38. Cal.—In re Cowen, 166 P.2d 279, 
27 Cal.2d 637, certiorari denied 
67 S.Ct. 43, 329 U.S. 742, 91 L.Ed. 
640. 

Ex parte Hicks, 83 P.2d 73, 28 
Cal.App.2d 671. I 

jsq" j.—^]63x parte Scridlow, 11 A.2d 837, 
124 N.J.Law 342, 

Pa.— Commonwealth v, Kalck, 87 A. 
61, 239 Pa. 533. 

Wash.—Mason y. Cranor, 257 P.2d 
211 42 Wash. 6L0, certiorari denied 
74 S.Ct. 229, 34S U.S. 901, 98 L.Ed. 
401. 

12 C.J. P 1102 note 37. 

Change of procedure 

Where statutory amendment which 
changed procedure for redetermining 
length of tirpe of imprisonment with¬ 
in minimum and maximum terms by 
authorizing Board of Prison Terms 
and Paroles to make redetermination 
without notice or hearing was enact¬ 
ed before petitioneir’s parole viola¬ 
tion occurred. Board’s action jpursu- 


ant to amendment was not an ex 
post facto application, notwithstand¬ 
ing that original sentence had been 
fixed before the amendment. 

Cal.—In re Etie, 167 P.2d 203, 27 Cal. 

2d 753. 

39. Mich.—In re Lambrecht, 100 N. 

W. 606, 137 Mich. 450. 

BlscretioxL of board or court 

(1) An indeterminate sentence 
statute substituting the discretion 
of the board of prison directors for 
the statutory right formerly existing | 
to credits for good behavior is ex 
post facto as to a crime committed 
before its enactment. 

Cal.—^Ex parte Lee, 171 P. 958, 177 
Cal, 690. 

People V. Hill, 172 P, 1114, 36 
CalApp. 574. 

(2) A statute leaving the term of 
imprisonment wholly to the discre¬ 
tion of the court is unconstitution¬ 
al as to prior offenses for which the 
existing law prescribed a minimum 
of less than life imprisonment. 

U.S.—In re Murphy, C.C.Mass., 87 P. 

549. 

I^ass.—Murphy v. Commonwealth, 52 
N.E. 505, 172 Mass. 264, 70 Am.S. 
R. 266, 43 L.R.A. 154. 

40. N.T.—People ex rel. Horowitz v. 
Lawes, 6 N.T.S.2d 1021, 168 Misc. 
772. 

'yy Ya.—State v. Fisher, 27 S.E.2d 581, 
126 W.Va. 117. 

Technical custody for full period 
The application of the indetermi¬ 
nate sentence law for second offen¬ 
ders to crimes committed before its j 
enactment is unconstitutional as “ex 
post facto,” since it rectuires prisoner 
to be in technical custody of warden 
for the full maximum period. 
jsj'.Y,—^Application of Nasti, 9 N.T.S. 

2d 327, 169 Misc. 989. 

41 . U.S.—Chandler v. Johnston, C.C. 

A.Cal., 133 F.2d 139. 

Ul._i__people V. Doras, T25 N.E. 2, 290 
Ill. 188. 
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Iowa.—^Ware v. Sanders; 124 N.W. 

1081, 146 Iowa 233. 

N.Y.—People ex rel. Barber v. Hunt, 
299 N.Y.S. 660, 252 App.Div. 248, 
affirmed 299 N.Y.S. 663, 252 App. 
Uiv. 248—Vanilla v. Moran, 67 N.Y. 
S.2d 833, 188 Misc. 325, affirmed 70 
N.Y.S.2d 631, 272 App.Div. 859. ap¬ 
peal denied 72 N.Y.S.2d 420. 272 
App.Div. 971, appeal dismissed 75 
N.E.2d 265, 257 N.Y. 593, affirmed 
83 N.E.2d 696, 298 N.Y. 796. 

Pa.—Commonwealth ex rel. Banks v. 
Cain, 28 A.2d 897, 345 Pa. 581, 143 
A.L.R. 1473. 

Commonwealth ex rel. Kane v. 
Burke, Com.PL, 64 Montg.Co. 49. 

42. U.S.—Lindsey v. State of Wash¬ 
ington, Wash., 57 S.Ct. 797, 301 
U.S. 397, 81 L.Ed. 1182. 

People of tr. S. ex rel. Umben- 
howar v. McDonnell, D.C.I11., 11 
F.Supp. 1014. 

N.Y.—People ex rel. Horowitz v. 
Lawes, 5 N.Y.S.2d 1021, 168 Misc. 
772. 

Beasous for rule 

(1) “[Such a law] provides for a 
punishment in addition to that to 
which the relator might have been 
subjected at the time the offense 
was committed.” 

U.S.—People of U. S. ex rel. Umben- 
howar v. McDonnell, D.C.Ill., 11 
F.Supp. 1014. 

(2) “It is plainly to the substan¬ 
tial detriment of petitioners to be 
deprived of all opportunity to receive 

■ a sentence which would give them 
freedom from custody and control 
prior to the expiration of the fifteen- 
year term.” 

U.S.—Lindsey v. State of Washing¬ 
ton, 57 S.Ct. 797, 799, 301 U.S. 397, 
81 L.Ed. 1182. 

43. U.S.—^Voorhees v. Cox, C.C. A. 
Mo., 140 F.2d 132, certiorari de¬ 
nied 64 S.Ct. 944, 322 U.S. 733, 88 
L.Ed. 1567. 

U. S. ex rel. Kelly v. Martin, D.C. 
I N.Y., 108- F.Supp. ■ 672, affirmed, C. 
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thority holds such restriction ex post facto as alter¬ 
ing the situation of a prisoner to his disadvantage.^^ 

A law granting amnesty for past offenses is, of 
course, not unconstitutional as an ex post facto 
law. 

Repeal of pardon law. The repeal of a law 
declaring that serving of a sentence shall have the 
effect of a pardon is not ex post facto as to a per¬ 
son who h'ad not completed his sentence when the 
statute was enacted.45.5 

b. Change in Kind 

A change in the kind of punishment is commonly 
held valid rf it mitigates the former punishment or is of 
no practical consequence to the prisoner. 

Some authorities hold that any change in the 
kind or manner of punishment for an offense is ex 
post facto as to offenses committed before the pas¬ 
sage of the act;46 and, as appears in § 435 supra, 
an ex post facto law has been defined as one which 
renders an act punishable in a manner in which 
it was not punishable when it was committed. 
This definition, however, has been declared subject 
to the qualification that a new law mitigating the | 


character of the punishment for a crime already 
committed is not ex post facto, being in favor of 
accused and other authorities, likewise, hold an 
act valid which prescribes a new kind of punish¬ 
ment which, in the opinion of the court, is clearly 
in mitigation of that prescribed by the former law,, 
or the change in which is to the prisoner’s advan- 
tage,48 particularly if the prisoner may elect to be 
punished under the old law.'^^ It has been said, 
in this connection, to be sometimes difficult to say 
whether particular changes in the law are or are 
not in mitigation of the punishment for crimes pre¬ 
viously committed.50 Further, a statute embodying 
a change which is of no practical consequence to 
the prisoner is not ex post facto.^^ 

Accordingly, acts requiring execution of a capital 
sentence to be made at a different place, q|- 
of the public view,53 or at a different time of the 
day,S4 or changing the manner of execution from 
hanging to electrocution,^^5 have been held not ex 
post facto as to prior offenses, as has a constitutional 
amendment substituting lethal gas for hanging.^8 
A statute changing the place of confinement" of 
persons awaiting execution from the county jail 


A., 200 F.2d 330—People ex rel. 
Kurzynski v. Hunt, D.C.N.Y., 25 
P.Supp. 647. 

Minn. State ex rel. Koalska v. Swen¬ 
son, 66 N.W.2d 337, appeal dismiss¬ 
ed 75 S.Ct. 308, 348 U.S. 908, 99 L. 
Ed. 712. 

N.J.—Zink V. Lear, 101 A.2d 72, 28 
N.J.Super. 515. 

—People ex rel. King v. Morhous, 
142 N.Y.S.2d 672, 286 App.Div. 925 
-—People ex rel. Kleiman v. Mar¬ 
tin, 55 N.Y.S.2d 806, 269 App.Div, 
811—People ex rel. Kleinger v. 
Wilson, 6 Nr.Y.S.2d 934, 254 App. 
Div, 406. 

Pa.—Commonwealth ex rel. Wall v. 
Smith, 29 A.2d 912, 345 Pa. 512. 

Commonwealth ex rel. Kinder v. 
Day, Com.Pl., 67 Dauph.Co. 36— 
Commonwealth ex rel. Davidson v. 
Maroney, Com.Pl., 36 West.Co. 265, 
affirmed 110 A.2d 822, 177 Pa.Super. 
82. 

I&epeal of statute enacted after sen¬ 
tence 

A statutory system of remissions 
may be discontinued by a subse- 
auent statute operating prospectively 
against unearned remission credits 
so far as it affects one sentenced be¬ 
fore its enactment but whose availa¬ 
bility for parole had not matured 
at the time of repeal. 

Dindsley v. Board of Managers 
of New Jersey State Prison, 161 
A., 294, 107 N.J.Daw 61, followed 
in Ferraro v. Board of Managers 
of New Jersey State Prison, 151 a. 
297, 8 N.J.Misc. 626, affirmed Fer¬ 


raro V. Board of Managers of New 
Jersey State Prison, 159 A. 93, 108 
N.J.Law 402, and affirmed Linds- 
ley V. Board of Managers of New 
Jersey State Prison, 158 A. 342, 
108 N.J.Law 416. 

law changing conditions of parole, 
passed after crime was committed, 
was not invalid as ex post facto as 
to paroled convict. 

"People ex rel. Parker v. Bro- 
Phy, 280 N.Y.S. 114, 244 App.Div. 
880. 

Change of procedure 
Only matters of procedure in the 
consideration of application for pa¬ 
role, and not right as it existed when 
prisoner was convicted, are affected 
by new statute, and since new remo 
dy provided by latter act is ade¬ 
quate, no constitutional rights of 
prisoner are affected by the statutory 
change, 

Tenn.^State ex rel. Neilson v. Har- 
wo^od, 194 S.W.2d 448, 183 Tenn. 


44. La. State ex rel. Woodward v, 
Board of Parole, 99 So. 634 165 
La. 699. 

45. Ark.—State v. Nichols, 26 Ark 
74, 7 Am.R. 600. 

45.5 U.S.—U, S. ex rel. Forino v. 
Garflnkel, C.aA.Pa., 166 F.2d 887. 

46. Minn.—State v, McDonald, 20 
Minn, 136. 

V. People, 25 N.Y. 


22 Kan. 477. 

12 C.J. p 1102 note 44, 
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48. Ariz.^—^Heninndez v. State, 32 P 
2d 18, 4.3 Arlz. 424. 

12 C.J. p 1102 notes 44, 46. 

49. Miss.—‘Clarke v. State, 23 Miss. 
261, 

Tex.—Mclnturf v. State, 20 Tex.App. 
335. 

50. TLR.—Roonny v. State, N.D., 25 
S.Ct. 264, 196 IT.S. 319. 49 UIM. 494 
3 Ann.Cae. 76. 

51. U.S.—Iloonoy v. State, supra. 

12 CJ. p 1102 note 46. 

MlnnoBota, 

Minn,, 11 S.Ct. 143, 137 U.S. 433, 
34 L.Bd. 734. 

Cal.—People v. McNulty, 28 IK 81C, 3 
Oal.Unrep.Ca.s. 441. 

Colo.—In re Ty.son, 22 X\ 810, 13 
Colo. 482, 6 I... It.A. 472, 

Holden V. MlnnfH<jta, 
Minn., 11 S.Ct. 143, 137 U.S. 483, 
34 L.Bd. 734. 

55, La.—Henry v. Reid, 10 So.2tl 
681. 201 La. 857—State ex rcl. 
Pierre v. Jones, 9 So.2(i 42, 200 
La, 808, certiorari chmied State of 
LouLsiana ex rel. Pierre v. Jono», 63 
S.Ct. 64, 317 U.S. 633, 87 L.Kd. 
510. 

N.M.—^Woo Dak San v. State, 7 P 
2d 940, 36 N.M. 53. 

Tex.—Ex parte Johnson, 258 SW 
473, 96 Tex,Cr. 473. 

12 C.J. p 1103 note 49. 

66. Ariz.—Shaughnessy v. State, 32 
P.2d 337. 43 Ariz. 445—Hernandez. 
V. State, 32 P.2d 18, 43 Ariz. 424. 
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to the penitentiary has been sustained,but there 
is also authority to the contrary.^S A statute which 
prescribes death as the sole penalty, whereas the 
former law provided for death or imprisonment for 
life in the discretion of the jury, is clearly void as 
to past offenses.Conversely, an act changing the 
punishment from death to imprisonment for life has 
been held ex post facto,but, by the weight of au¬ 
thority, a statute to this effect is in mitigation of the 
punishment, and is valid.®^ 

§ 443. Laws Depriving Accused of Substan¬ 
tial Right or Immunity 

Particular matters with respect to laws depriving 
accused of substantial right or immunity as ex post 
facto are discussed in the sections immediately fol¬ 
lowing. 

Examine Pocket Parts for later cases. 

§ 444. - Laws Affecting Rights 

A law which deprives accused of any substantial 
right or immunity possessed before its passage is ex 
post facto as to prior offenses. 

A law which deprives accused person of any sub¬ 
stantial right or immunity possessed by him before 
its passage is ex post facto as to prior offenses.®^ 
Thus, accused persons have been held to have been 
deprived of substantial rights by retrospective stat¬ 
utes depriving accused of the right to trial by 


jury,S3 reducing the number of trial jurors^^ or the 
number necessary to render a verdict,®^ changing 
the effect of a plea of guilty,SS authorizing convic¬ 
tion of an offense included in that charged,^^ pun¬ 
ishing offenses that have been pardoned, or mak¬ 
ing void convictions valid,S3 increasing the penalty 
of a bond essential to the suspension of sentence of 
a convicted person,s 9 depriving defendant of an 
immunity from imprisonment on the replevying of a 
judgment for a fine,'^s or reducing the amount al¬ 
lowed for the labor of a convicted person working 
out a fine and costs. 

On the other hand, a statute which merely em¬ 
powers a court in granting probation to direct a pe¬ 
riod of confinement instead of granting or denying 
probation unconditionally does not deprive applicant 
for probation of any substantial right.'^2 also, a 
statute is not ex post facto which merely requires 
additional authorities to concur in the issuance of 
a certificate of release,^3 or which merely abolishes 
one parole board and creates another with the same 
powers as the old board.*^^ 

Penal administration. Statutes that relate to 
penal administration or prison discipline, in the sense 
that they merely provide for the enforcement of 
the sentences of convicted persons, are not ex post 
facto as to offenses previously committed.'^^ 

Alloivance for good behavior. Where an allow¬ 
ance for good behavior is regarded as a right, a 


B7. N.D.—state v. Rooney, 95 N.W. 
513, 12 N.D. 144, affirmed 25 S.iCt. 
264, 196 U.S. 319, 49 L.Ed. 494, 3 
Ann.Cas. 76. 

58. Cal.—People v. McNulty, 28 P. 
816, 3 Cal.Unrep.Cas. 441, 

59. Neb.—Marion v. State, 20 N.W. 
289, 16 Neb. 349. 

Tex.—Murray v. State, 1 Tex.App. 
417. 

60. N.T.—Shepherd v. People, 25 N. 
Y. 406. 

61. Mass.—Commonwealth v. Vaughn, 
108 N.E.2d 559, 329 Mass. 333. 

Miss.—McGuire v. State, 26 So. 495, 
76 Miss. 504. 

12 C.J. p 1103 note 64. 

62. TJ.S.— Corpus Juris quoted in 
People of U. S. ex rel. TJmbenhow- 
ar V. McDonnell, D.C.Ill., 11 P. 
Supp. 1014, 1015. 

Cal.—People v. Talkington, 47 P.2d 
368, 8 Cal.App.2d 75. 

12 O.J. p 1103 note 55. 

Deprivation of right as element of 
definition see supra § 435. 

63. La.—State v. Baker, 24 So. 240, 
50 LaAnn. 1247, 69 Am.S.R. 472. 

64. U.S.—Thompson v. Utah, Utah, 
18 S.Ct, 620, 170 U.S. 343, 42 L.Ed. 
1061. 


Laws changing number of grand ju¬ 
rors see § 446 infra. 

65. La.—State v. Ardoin, 24 So. 802. 
61 La.Ann. 169, 72 Am.S.R. 454, not 
following State v. Caldwell, 23 So. 
869, 50 La.Ann. 666, 69 Am.S.R. 
466, 41 L.R.A. 718, and State v. 
Carter, 33 La.Ann. 1214. 

66. U.S.—Kring v. Missouri, Mo., 2 
S.Ct, 443, 107 U.S. 221, 27 L.Ed. 
606. 

Colo.—Garvey v. People, 6 Colo. 559, 
45 Am.R. 631. 

67. Fla—Lovett v. State, 14 So. 837, 
33 Pla 389. 

Mo.—State v. Johnson, 81 Mo. 60. 
N.T.—People v. Cox, 73 N.Y.S. 774, 
67 App.Div. 344, 16 N.Y.Cr. 248. 

68. U.S.—In re Murphy, C.C.Mo., 17 
F.Cas.No.9,947, Woolw. 141. 

K,C.—State v. Keith, 63 N.C. 140. 

69. Neb.—State v, McCoy, 127 N.W. 
137, 87 Neb. 386, 28 L.R.A.,N.S., 
583. 

70. Ind.—^Dinckerlocker v. Marsh, 75 
Ind. 548. 

71. Tex.—^Ex parte Hunt, 28 Tex. 
App. 361. 

72. Cal.—^Ex parte Nachnaber, 265 
P. 392, 89 Cal.App. 630. 

73. Mass.—Murphy v. Common¬ 
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wealth, 52 N.E. 605, 172 Mass. 264, 
70 Am.S.R. 266, 43 L.R.A. 154. 

74. U.S.—Milliken v. McCauley, D. 
C.Wash., 20 P.Supp. 202, affirmed, 
C.C.A., 93 P.2d 645, and followed 
in Heslin v. Bunge, 20 P.Supp. 20C, 
affirmed, C.C.A., Fuller v. McCau¬ 
ley, 93 F.2d 1004. 

75. Ark.—Neal v. State, 21 S.W.2d 
864, 180 Ark. 333. 

Colo.—In re Tyson, 22 P. 810, 13 
Colo. 482, 6 L.R.A. 472. 

Fla.—Lundon v. Chapman, 9 So.2d 
723, 151 Fla 336, certiorari denied 
63 S.Ct. 630, 318 U.S. 759, 87 L. 
Ed. 1132—Roberson v. Chapman, 
6 So.2d 407, 149 Fla. 216. 

Ga.—Benton v. State, 199 S.E. 749, 
187 Ga 149. 

Minn.—State ex rel. Koalska v. Swen¬ 
son, 66 N.W.2d 337, dismissed 75 
S.Ct. 308, 348 U.S. 908, 99 L.Ed. 
712—State ex rel. Richter v. Swen¬ 
son, 66 N.W.2d 17, certiorari denied 
75 S.Ct. 225, 348 U.S. 893, 99 L.Ed. 
702. 

12 C.J. p 1103 note 65. 

Place of coufiuemeut 

U.S.—Stroud V. Johnston, C.C.A.Cal., 
139 F.2d 171, certiorari denied 64 
S.Ct. 846, 321 U.S. 796, 88 L.Ed. 
1085. 
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Statute which tnay have the effept of- depriving* a 
convicted person o£ such right is ex post facto 
but the rule is otherwise where a shortened term 
for good behavior is regarded as a matter of grace, 
and not of right. 

Limitations. A statute authorizing the prosecu¬ 
tion of prior offenses after the preexisting period 
of limitation has run is ex post facto,but the 
period of limitation is subject to enlargement before 
it has run.'^9 


§ 445 , - Laws Affecting Procedure in 

General 

A law which relates merely to matters of proce¬ 
dure and does not deprive the accused of any substantial 
rights is not ex post facto. 

A law relating to matters of procedure merely, 
and not depriving accused of any substantial right 
or protection, is not ex post facto.Thus, the con¬ 
stitutional inhibition against ex post facto laws is 
not violated by retrospective laws changing the 
qualifications of,^'! or method of selecting or im- 


76. Cal.—Ex parte Lee, 171 P. 958, 
177 Cal. 690. 

Xnd.—Corpus Juris Secuadmu cited 
iu Dowd V. Sims, 96 N.E.2d 628, 
630, 229 Ind. 54. 

12 C.J, p 1103 note 66. 

77. XT.S.—^Kuezynski v. tJ. S., C.C.A. 
Ind., 145 F.2d 310. 

N.J.—Lindsley v. Board of Managers 
of New Jersey State Prison, 151 
A. 294, 107 N.J.Law 61, followed 
in Ferraro v. Board of Managers 
of New Jersey State Prison, 161 
A. 297, 8 N.J.Misc. 625, affirmed 
Ferarro v. Board of Managers of 
New Jersey State Prison, 169 A. 
93, 108 N.J.Law 402, and affirmed 
Lindsley v. Board of Managers of 
New Jersey State Prison, 168 A. 
342, 108 N.J.Law 415. 

N.Y.—People ex rel. Kleinger v. Wil¬ 
son, 6 N.Y.S.2d 934, 254 App.Div. 
406. 

78. U.S.—U. S. V. Fraidin, D.C.Md., 

63 F.Supp. 271. 

Miss.—Thompson v. State, 64 Miss. 
740. 

N.J.—Moore v. State, 43 N.J.Law 203, 
39 Am.R. 568. 

Tex.—Hill V. State, 171 S.W.2d 880, 
146 Tex.Cr. 333, petition dismissed 

64 S.Ct. 72, 320 U.S. 806, 88 L.Ed. 
487. 

Tex.—State v. Sneed, 26 Tex.Supp. 
66 . 

79. U.S.—Falter v. U. S., C.C.A.N.Y., 
23 F.2d 420, 425, certiorari de^ 
nied 48 S.Ct. 528, 277 U.S. 690, 72 
L.Ed. 1003. 

U. S. V. Ganaposki, D.G.Pa., 72 
F.Supp. 982—^U. S, V, Fraidin, D.C. 
Md., 63 F.Supp. 271. , 

Pa.—Comiponwealth v. Duffy, ,96 Pa. 
506, 42 Am.R. 664. 

Tex.—Hill V. State, 171 S.W.2d 880, 
146 Tex.Cr. 3'33. petition dismissed 
64 S.Ct.-72, 3-20 U.S. 806, 88 L.Ed. 
487. - 

. “Certainly it; is one thing to re¬ 
vive a, prosecution .already dead, 
and'another to give it a longer lease 
of life." 

U.S.—Falter v. U. S., C.C.A.N.Y., 23 
F.2d 420, 425, certiorari denied 48 
S.Ct. ,528, 277 U.S. 590, 72 L.Ed. 
h003, 

.80. iU*S.—^Beazell v. State of Ohio, 
Ohio, 46 S.Ct. 68, 269 U.S. 167, 70 


L.Ed. 216—Chatfield v. State, 
Ohio, 46 S.Ct 68, 269 U.S. 167, 70 
L.Ed, 216. 

Voorhees v. Cox, C.C.A.Mo., 140 
F.2d 132, certiorari denied 64 S. 
Ct 944, 322 U.S. 733, 88 L.Ed. 1567 
—Landay v. U. S., C.C.A.Mich., 108 
F.2d 698, certiorari denied 60 S.Ct. 
721, 309 U.S, 681, 84 L.Ed. 1024, 
Lane v. U. S., 60 S.Ct 722, 309 U.S. 
681, 84 L.Ed. 1026, Attix v. U. S., 
60 S.Ct 722, 309 U.S. 681, 84 L. 
Ed, 1025, and Brown v. U. S., 60 
S.Ct 722, 309 U.S, 681, 84 L.Ed. 
1025. 

Cal.—People v. Kiser, 71 P.2d 98, 22 
Cal.App.2d 435—People v. Eden- 
hurg, 263 P. 857, 88 Cal.App. 568 
—People V. Schmidt, 165 P. 655, 33 
Cal.App. 426. 

Ga.—Corpus Juris cited ia Winston 
V. State, 198 S.E. 667, 669, 186 
Ga. 673, 118 A.L.R. 719. 

Ind.—Watts v. Stkte,- 95 N.E.2d 570, 
229 Ind. 80—Corpus Juris cited ia 
In re Petition to Transfer Appeals, 
174 N.E: 812, 818, 202 Ind. 365. 
Iowa.—State v. Johnson, 237 N.W. 
622, 212 Iowa 1197—State v. Tag¬ 
gart. 172 N.W, 299, 186 Iowa 247. 
La.—State ex rel. Pierre v. Jones, 9 
So.2d 42, 200 La. 808, certiorari 
, denied State of Louisiana ex rol. 
l“*ierre v. Jones, 63 S.Ct 64, 317 

U. S. 633, 87 L.Ed. 610. 

N.J.—Ex parte Villano, 140 A. 11, 102 
N.J.Eq. 187. 

N.Y.—People ex rel. Pincus v. Ad¬ 
ams, 9 N.E.2d 46, 274 N.Y, 447, 
110 A.L.R. 1303. 

Mitchell V. Board of Education 
of New Rochelle, 300 N.Y.S. 285, 
262 App.Div. 873—People ex rol. 
Kurzynski v. Hunt, 294 N.Y.S. 276, 
250 App.Div. 378, certiorari denied 
58 S.Ct 755, 303 U.S. 654, 82 L. 
Ed. 1114—Commissioner of Pub¬ 
lic Welfare of City of New York 

V. Nelson, 248 N.Y.S. 202, 232 App. 
Div. 763. 

People ex rel. Taylor v. Jen¬ 
nings, 236 N.Y.S. 161,, 134 Misci 
586. 

Ohio.—State v. Whitmore, 185 N.E. 

647, 126 'Ohio St 381. 

Tex.—Corpus Juris Secundum cited 
ia Sinclair y. State, 261 S.W.2d 167, 
169, 159 Tex.Cr. 35, certiofari de¬ 
nied Sinclair v. State of Tex,. 74 

154 


S.Ct 20, 346 U.S. 830, 98 L.Ed. 354 
—Hill V. State, 171 S.W.2d 880, 146 
TexCr. 333, petition dismis.sed 64 
S.Ct 72, 320 U.S. 806, 88 L.Ed. 487. 
Va.—McClain v. Commonwtialth, 65 
S.E.2d 49, 189 Va. 847—Gilroath v. 
Commonwealth, 118 S.E. 100, 136 
Va. 709. 

12 C.J. p 1103 note 69. 

“It is now well seittled that statu¬ 
tory chang(‘s in the mode of trial 
. • . which do not deprive the 

accused of a defense and which oper¬ 
ate only in a limited and unsub¬ 
stantial manner to his disadvantage 
are not prohibited. . . , Ju«t 
what alteration.s of procedure will 
be held to be of sufllcient moment to 
transgress the constitutional pro¬ 
hibition cannot be embraced within 
a formula or stated in a genoral 
proposition. The distinction is one 
of degree. But the (constitutional 
provision was intended to sccurtt 
substantial personal rights against 
arbitrary and oppressive legislation 
... and not to limit the legis¬ 
lative control of remedies and modes 
of procedure which do not afftn-L 
matters of substance." 

U.S.—Beazell v. State of Ohio, Ohio, 
46 S.Ct. 68, 69, 200 U.S. 167, 70 
L.Ed. 216. 

Corpus Juris statement cited with 
reforonco to the right of a court to 
make rules as to matters of trial 
procedure. 

Colo.—Kolkman v. People, 300 P 
675, 89 Colo. 8. 

81 . Cal.—People v. Gibson, 178 V. 

338, 30 Cal.App, 202. 

12 C.J. p 1104 not© 70. 

law aualifylag women as jurors, 
although it did not go Into effect 
until after the crime was committed, 
is not ex post facto. 

Cal.—People v. Gibson, 178 P. 338, 
39 Cal.App. 202. 

law raising (lualifloatlons for ju¬ 
rors is not ox post facto. 

U.S.—Gibson v. Mi.ssissippl, Miss., 
16 S.Ct. 904, 162 U.S. 565, 40 L. 
Ed. 1075. 

G'rounds of challenging jurors may 
be.regulated by a retrospective law. 
N.Y.—Stokes V. People, 53 N.Y. 164, 
13 Am.R. 492. 
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panelling,jurors, changing the number of per¬ 
emptory challenges allowed accused or the prosecu¬ 
tion, changing the place of trialor of the dis¬ 
trict or territory from which the jury may be select¬ 
ed,making the granting of separate trials of per¬ 
sons jointly indicted a matter of discretion rather 
than of right,S6 authorizing the court to order the 
separate trial of separate offenses in certain cases,^^ 
providing for the furnishing of a bill of particulars 
by the prosecution,^^ providing a summary method 
for the collection of a fine,^^ providing an additional 
method for determining whether accused had previ¬ 
ously committed a felony,or permitting an ac¬ 
cessory, who was punishable as if a principal, to be 
indicted for the crime itsclf.^l 

Also, the constitutional inhibition against ex 
post facto laws is not violated by retrospective laws 


CONSTITUTIONAL LAW § 445 

repealing a law which provided that juries should 
be judges of the law as well as of the facts ,®2 
abolishing a right to a jury trial on the question of 
violation of parole,® ^ abolishing a jury trial for of¬ 
fenses against municipal ordinances and providing 
an appeal to the mayor, with the aldermen sitting 
as a jury,®^ requiring the defense of insanity to 
be set up by special plea,®^ giving the prosecution the 
right to open and close,®® giving the jury the right 
to determine the amount of punishment,®'^ extending 
the time for pronouncement of sentence until after 
a probationary proceeding has been disposed of,®'^*® 
authorizing the appellate court to correct the judg¬ 
ment where there is an error in the sentence but 
no error in the trial,®® changing the constitution®® 
or jurisdiction^ of courts for the trial of offenses, 
allowing bail, pending an appeal, only on a certifi- 


82. Cal.—People v. Edenburg, 263 P. 
857. 88 Cal.App. 558. 

N.J.—State V. Donato, 148 A. 776, 
106 N.J.Law 397. 

12 C.J. p 1104 note 70. 
discharge of jurors after impauel- 
iusr 

The statute authorizing impanel¬ 
ing of and trial with jury of four¬ 
teen members and discharge of two 
of them before final submission of 
case is not ex post facto law for¬ 
bidden by federal Constitution. 

Mass.—Commonwealth v. Bellino, 71 
N.E.2d 411, 320 Mass. 635, certio¬ 
rari denied 67 S.Ct. 872, 330 U.S. 
832, 91 L.Ed. 1280. 

Method of examining jurors 

Statute requiring court to exam¬ 
ine jurors in first instance to de¬ 
termine qualifications, rather than 
parties, is not ‘'ex post facto.” 

Cal.—^People v. Edenburg, 263 P. 
857, 88 Cal.App. 658. 

Selection of struck Jury 

A law changing the method of se¬ 
lecting the list of names from which ^ 
the jury shall he struck is not ex 
post facto. 

—State V. Donato, 148 A. 776, 106 
N.J.Law 397. 

Time of challenge 
A law reducing the time within 
which defendant under a prior law 
might make his challenge to the men 
from whom the jury was to be 
drawn is not ex post facto. 

Mo.—State v. Duestrow, 38 S.W. 554, 
39 S.W. 266, 137 Mo. 44—State v. 
Taylor, 35 S.W. 92, 134 Mo. 109. 

83. Mo.—Corpus Juris quoted in 
State V. Eaton, 292 S.W. 70, 74, 
316 Mo. 995. 

S.c.—State v. Rector, 16.4 S.E. 865, 
166 S.C. 336. 

12 C.J. p 1104 note 71. , 

Statute permitting consolidation 
in one indictment of certain crimes 


was not rendered “ex post facto” be¬ 
cause there would have been more 
peremptory challenges available if 
each offense had been tried separate¬ 
ly. 

N.Y.—People ex rel. Pincus v. Ad¬ 
ams, 9 N.E.2d 46, 274 N.Y. 447, 
110 A.L.R. 1303. 

84. U*S.—Cook V. U. S., Tex., 11 S. 
Ct. 268, 138 U.S. 167, 34 L.Ed. 906, 

12 C.J. p 1104 note 73. 

Bight tc change of venue on an 
affidavit of prejudice in the presid¬ 
ing justice may be abrogated by a 
retrospective law. 

Wyo.—People v. McDonald, 42 P. 
15, 5 Wyo. 526, 29 L.R.A. 834. 

85. Ark.—^Potter v. State, 42 Ark. 
29. 

Me.—State v. Vannah, 91 A. 985, 112 
Me. 248. 

86 . U.S.—Beazell v. State of Ohio, 

Ohio, 46 S.Ct. 68, 269 U.S. 167, 

70 L.Ed. 216—Chatfleld v. State, 
Ohio, 46 S.Ct. 68, 269 U.S. 167, 

70 L.Ed. 216. 

87. N.Y.—People ex rel. Luciano v. 
Murphy, 290 N.Y.S. 1011, 160 Misc. 
673, affirmed 292 N.Y.S. 844, 249 
App.Div. 879. 

88 . Ohio.—State v. Whitmore, 185 
N.E. 547, 126 Ohio St. 381. 

89. Va.—Gilreath v. Commonwealth, 
118 S.E. 100, 136 Va. 709, followed 
iff Kilgore v. Commonwealth, 123 
S.E. 634, 139 Va. 581. 

90. N.Y.—^People ex rel. Taylor v. 
Jennings, 236 N.Y.S. 161, 134 Misc. 
686 . 

91. Ind.—Sage v. State, 26 N.E. 667, 
127 Ind. 15. 

Mass.—Commonwealth v. Kelley, 68 
N.E. 346, 184 Mass. 320. 

92. Neb.—Marion v. State, 29 N.W. 
9ll, 20 Neb. 233, 57 Am.R. 825. 


93. U.S.—People ex rel. Kurzynski 
v. Hunt, D.C.N.T., 25 F.Supp. 647. 

N.Y.—People ex rel. Kurzynski v. 
Hunt, 294 N.Y.S. 276, 250 App.Div. 
378, certiorari denied 68 S.Ct. 755, 
303 U.S. 654, 82 L.Ed. 1114. 

94. S.C.—^Anderson v. O’Donnell, 7 
S.E. 523, 29 S.C. 355, 13 Am.S.R 
728, 1 L.R.A. 632. 

95. Ala.—Perry v. State, 6 So. 425 
87 Ala. 30. 

96. Cal.—People v. Mortimer, 46 Cal. 
114. 

97. Tex.—^Holt v. State, 2 Tex. 363. 

97.5 Cal.—People v. Williams, 161 
P.2d 244, 24 Cal.2d 848. 

98. Mass.—Jacquins v. Common¬ 
wealth, 9 Cush. 279. 

12 C.J. p 1104 note 80, 

99. Mass.—Commonwealth v. Phelps, 
96 N.E. 349, 210 Mass. 78, 37 L.R.A., 
N.S., 667, Ann.Cas.l912C 1119. 

12 C.J. p 1104 note 81. 

1 . Iowa, — State v. Wilson, 186 N.W. 

886, 193 Iowa 297. 

12 C.J. p 1104 note 81. 

Creation or abolition of jurisdiction 

(1) Where the offense is already 
punishable in one court, a law is not 
ex post facto which makes it pun¬ 
ishable in another court. 

lov^a.—State v. Wilson, 186 N.W. 886, 
193 Iowa 297, 

12 C.J. p 1104 not© 83. 

(2) This is true even though the 
jurisdiction of the other court is 
taken away. 

N.C.—State v. Littlefield, 93 NU. 614. 
S.C.—State v. Cooler, 8- S.E. 692, 30 
S.C. 105, 3 L.R.A. 181. 

(3) But if there is no tribunal 
competent at thi time to punish the 
offense, the jurisdiction’ bannot aft¬ 
erward be conferred. 

U.S.— ^u. S.’ V. Starr, C.C.Ark., 27 

F.Cas.No:i6,379, Hempst. 469.“ 
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cate of reasonably , doubt granted by the trial court,2 
or authorizing the calling of a special term of court 
at which to sentence a convicted person.® 

On the other hand, a statute which takes from 
accused a substantial right given to him by the 
law in force at the time of the alleged commission 
of the offense is ex post facto in its nature and 
operation, and cannot be sustained simply because 
in a general sense it may be said to regulate pro¬ 
cedure.*^ 

Changing number of grand jurors. Statutes in¬ 
creasing the number of grand jurors have been held 
ex post facto as to prior offenses,^ but other au¬ 
thority sustains acts increasing® or reducing*^ the 
number. 

Indictment and information. Some authorities 
hold that laws providing for presentment by indict¬ 
ment or by information are ex post facto as to 
prior offenses,® others that they are not.® 


16A C.J.S. 

A law abolishing technical requirements as to the 
indictment has been held ex post facto®*® as to a 
void indictment which it purported to make valid 
but statutes have been sustained, as not ex post 
facto, which have made valid a void complaint for 
violation of a municipal ordinance,or have cured 
defects in the organization of a grand jury in so far 
as it affected indictments found after the passage 
of the curative act,^® or have prescribed a simpler 
form of indictment for past offenses,^® or have 
changed the method of accusation,or have per¬ 
mitted the consolidation in one indictment of simi¬ 
lar or connected crimes,*^® or have authorized the 
amendment of pending indictments,^® or have 
changed the procedure for urging certain objec¬ 
tions to an indictment.i'^ 

Appeal. Statutes reducing the time allowed de¬ 
fendant for appeal,^® withdrawing the riglit of ap¬ 
peal,®-®*® or giving the prosecution the right to ap- 


2. N.J.—Ex parte Villano, 140 A. 11, 
102 KJ.Ea. 187. 

3. Tex.—Ex parte Boyd, 96 S.W. 
1079, 50 Tex.Cr. 309. 

4. Cal.—People v. Edenburg, 263 P. 
857, 860, 88 Cal.App. 558—People 
V. Schmidt, 165 P. 555, 33 Cal.App. 
426. 

Ga.—Winston v. State, 198 S.E. 667, 
186 Ga. 573, 118 A.L.B. 719. 

12 C.J. p 1104 note 85. 

'‘Not all procedural changes are 
outside the inhibition. The real 
question to be framed is whether 
the person accused has been depriv¬ 
ed of a substantial right by reason 
of the change.” 

Cal.—People v. Edenburg, 263 P. 857, 
860, 88 Cal.App. 558. 

Statute permitting civil action for 
disbarment of an attorney for acts 
which when committed could only 
result in disbarment after a trial 
and conviction in a criminal action 
is an ex post facto law. 

La.—State v. Fourchy, 31 So. 325, 
106 La. 743. 

Venue 

Under statute making the posting 
of ransom letters a crime and pro¬ 
viding that prosecution therefor 
shall be in the judicial district in 
which letter is posted, the amend¬ 
ment thereto providing that prose¬ 
cution can be in judicial district in 
which letter is to be delivered can 
be construed only prospectively, 
since otherwise it is unconstitution¬ 
al in that it forces an accused to 
trial before a jury in a district oth¬ 
er than that in which the crime was 
committed. 

U.S.—U. S. V. Strewl, C.C.A.N.Y., 99 
F.2d 474, certiorari denied 59 S. 


Ct. 489, 306 U.S. 638, 83 L.Ed. 
1039, rehearing denied 59 S.Ct. 
590, 306 U.S. 668, 83 L.Ed. 1063 
mandate denied, C.C.A., 162 P.2d 
819. 

Bight to have jury fix sentence 
Ga.—Camp v. State, 200 S.E. 126, 187 
Ga 7 6. 

Bight to have Jury’s recommendation 
of mercy 

Ga.—^Winston v. State, 198 S.E. 667, 
186 Ga 573, 118 A.L.R. 719. 

5. U.S.—U. S. v. London, D.C.Okl., 
176 F. 976—U. S. v. Haskell, D.C. 
Okl., 169 F. 449. 

6 . U.S.—Hallock v. U. S., Okl., 185 
F. 417, 107 C.C.A. 487. 

7. La.—State v. Caldwell, 23 So. 
869, 50 LaAnn. 666, 69 Am.S.B. 
465, 41 L.R.A. 718, not followed in 
State V. Ardoin, 24 So. 802, 51 La 
Ann. 169, 72 Am.S.R. 454. 

Mont.—State v. King, 24 P. 265, 9 
Mont. 445—State v. Ah Jim, 23 P. 
76, 9 Mont. 167. 

Utah.—State v. Carrington, 50 P. 
526, 15 Utah 480. 

Reduction in number of trial jurors 
see supra § 444. 

8 . Mont.—State v. Kingsly, 26 P. 
1066, 10 Mont. 537. 

Okl.—Garnsey v. State, 112 P. 24, 4 
Okl.Cr. 547, 38 L.R.A.,N.S., 600. 
Utah.—State v. Rock, 67 P. 632, 20 
Utah 38. 

9. Wash.—Lybarger v. State, 27 P. 
449, 1029, 2 Wash. 552. 

12 C.J. p 1105 note 97. 

9.5 U.S.—Putty v. U. S., C.A.Guam, 
220 F.2d 473. 

10 . Me.—State v. Flemming, 66 Me. 
142, 22 Am.R. 552. 

Curative acts see supra §§ 421-434. 
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IX. Mass.—Commonwealth v. Bean, 
Thach.Cr. 86. 

12. Mass.—Commonwealth v. Brown, 
121 Mass. 69. 

13. Iowa.—State v. Johnson, 237 
N.W. 622, 212 Iowa 1197. 

Mo.—State v. Corson, 69 Me. 137. 

Statute slmplifylag pleadings and 
substituting term “theft” for “lar¬ 
ceny,” “embe2zl(‘memt,” and “obtain¬ 
ing property by false pretenses” is 
valid. 

Cal.—People v. Stevenson, 284 P. 
487, 103 Cal.App. 82—People v. 
Jordan, 268 P. 373, .02 Cal.App. 543. 

14. N.T.—Poopl(‘ ox rcL Luciano v. 
Murphy, 200 N.Y.S. 1011, 1(50 Misc. 
573, afllrmed 292 N.Y.S. 844, 249 
App.Div. 879, 

15. N.Y.—People ex rel. Pincus v. 
Adams, 9 N.E.2d 46, 274 N.Y. 447, 
110 A.L.R. 1303. 

16. Ohio.—Lasure v. State. 19 Ohio 
St. 43. 

Tex.—State v. Manning, 14 Tex. 402. 

17. Cal.—People v. Schmidt, 165 P. 
655, 33 Cal.App. 426. 

18. Okl.—Ault V. State, 116 P. 128, 
5 Okl.Cr. 860. 

18.5 After revocation of suspend¬ 
ed sentence 

Statute prohibiting an appeal from 
sentence passed after revocation of 
suspended sentence did not violate 
constitutional prohibition against ex 
post facto laws as applied to one 
under suspended sentence, and hence 
having no right of appeal at cfeec- 
tive date of statute, whose suspended 
sentence was revoked several 
months thereafter and sentence 
passed on him. 

Tex.—Millican v. State. 167 S.W.2d 
188, 145 TexCr. 195. 
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peal,19 have been sustained as applied to offenses 
committed prior to their passage. A rule of court 
which makes the taking of an appeal more onerous 
has been held void as to appeals taken before its 

promulgation.19.5 

An extradition treaty adopted after the commis¬ 
sion of an offense is not ex post facto as to such 

offense.20 

§ 446. - Rules of Evidence 

Laws which change the rules of evidence are ex post 
facto as to prior offenses only if they lessen the difficulty 
of conviction. 


While not every law that alters the rules of evi¬ 
dence is an ex post facto law,^! laws which make 
conviction easier by changing the rules of evidence 
so that less or different evidence is required to con¬ 
vict, are ex post facto as to prior offenses .22 A law 
which simply enlarges the class of persons who may 
be competent to testify,23 or otherwise admits evi¬ 
dence not previously admissible,24 without lessening 
the requirements for conviction, is not ex post facto 
in its application to offenses previously committed. 
Thus, statutes have been sustained as to prior of¬ 
fenses which made husband and wife competent 
witnesses against each other,25 or authorized the ad¬ 
mission of evidence of past offenses.26 


19. Iowa.—State v. Tag-gart, 172 N. 
W. 299, 186 Iowa 247. 

Wis.—State v. Witte, 10 IN.W.2d 117, 
243 Wis. 423. 

Appeal from judgment granting new 
trial 

A statute giving the prosecution 
the right to appeal to the supreme 
court from a judgment granting a 
new trial is valid where the new 
trial had not been granted before 
the passage of the statute. 

XJ.S.—Mallett v. North Carolina, N.C., 
21 S.Ct. 730, 181 U.S. 689, 45 L.Ed. 
1015. 

19.5 N.J.—State V. Finate, 80 A.2d 
341, 13 N.J.Super. 302. 

20. U.S.—In re De Giacomo, C.C.N, 

T. , 7 F.Cas.No,3,747, 12 Blatchf. 
391. 

21. U.S.—Hopt V. Utah, Utah, 4 S. 
Ct. 202, 110 U.S. 674, 28 L.Ed, 262. 

Va.—Culbertson v. Commonwealth, 
119 S.E. 87, 137 Va. 752. 

22 . U.S.—^Landay v. U. S., C.C.A. 
Mich., 108 F.2d 698, certiorari de¬ 
nied 60 S.Ct. 721, 309 U.S. 681, 84 
L.Ed. 1024, Lane v. U. S., 60 S.Ct. 
722, 309 U.S. 681, 84 L.Ed. 1025, 
Attix V. U. S., 60 S.Ct. 722, 309 U.S. 
681, 84 L.Ed. 1025, and Brown v. 

U. S., 60 S.Ct. 722, 309 U.S. 681, 

84 L.Ed. 1025. , 

Ala.—Lee v. State, 150 So. 164, 
227 Ala. 2, answer conformed to 
150 So. 167, 26 Ala.App. 488, cer¬ 
tiorari denied 160 So. 169, 227 Ala. 
334. 

Cal.—People v. Osaki, 286 P. 1025, 
209 Cal. 169, followed in People v. 
Guzman, 286 P. 1037, 209 Cal. 783, 
and People v. Bruno, 286 P. 1037, 
209 Cal. 782. 

Iowa.—State v. Taggart, 172 N.W. 
299, 186 Iowa 247. 

N.T.—People ex rel. Pincus v. Ad¬ 
ams, 9 N.E.2d 46, 274 N.T. 447, 
110 A.L.R. 1303. 

People V. Caifa, 299 N.T.S. 838, 
252 App.Div. 859. 

II.I.—Board of Purification of Wa¬ 
ters V. Town of East Providence, 
133 A 812, 47 R.I. 431. 


Tex.—Plachy v. State, 239 S.W. 979, 

91 Tex.Cr. 405. 

Va.—Parker v. Commonwealth, 123 
S.E. 360, 139 Va. 585—Culbertson 

V. Commonwealth, 119 S.E. 87, 137 
Va. 752. 

12 C.J. p 1105 note 98. 

Definition to same effect see supra § 
435. 

Accomplice’s testimony 

(1) A statute removing the testi¬ 
mony of a liquor purchaser from the 
category of an accomplice’s testi¬ 
mony makes possible a conviction on 
less evidence and is, therefore, ex 
post facto as to prior offenses. 
Tex.—Phillips v. State, 244 S.W. 146, 

92 Tex.Cr. 317—Plachy v. State, 239 
S.W. 979, 91 Tex.Cr. 405. 

(2) A statute abolishing the re¬ 
quirement that an accomplice’s tes¬ 
timony be corroborated is ex post 
facto as to prior offenses. 

Ala.—^Hart v. State, 40 Ala. 32, 88 
Am.D. 752. 

General reputation 
A statute making a defendant’s 
general reputation as a violator of 
the prohibition law competent in a 
prosecution for a violation thereof, 
would, if construed as applicable 
to a prosecution for an offense com¬ 
mitted before its enactment, be an 
ex post facto law. 

Va.—Parker v. Commonwealth, 123 
S.E. 360, 139 Va. 685—Culbertson 
V. Commonwealth, 119 S.E. 87, 137 
Va. 752. 

, Bule as to burden of proof not 
changed 

A statute which does not change 
the burden of proof on questions of 
naturalization and alienage, but 
leaves the burden on defendant, on 
whom it has always been, is not ex 
post facto. 

Cal.—People v. Osaki, 286 P. 1025, 
■ 209 Cal. 169, followed in People 
V. Guzman, 286 P. 1037, 209 Cal. 
783, and People v. Bruno, 286 P. 
1037, 209 Cal. 782. 

23. U.S.—Hopt V. Utah, Utah, 4 S. 

Ct. 202, 110 U.S. 574, 28 L.Ed. 262. 
12 C.J. P 1105 note 99. 
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24. U.S.—Thompson v. Missouri, 

Mo., 18 S.Ct. 922, 171 U.S. 380, 43 
L.Ed. 204. 

D.C.—Frisby v. U. S., 38 App.D.C. 

22, 37 L.R.A,N.S., 96. 

N.T.—People v. Qualey, 104 N.E. 138, 
210 N.T. 202, Ann.Cas.l916A 1108. 
Evidence affecting credibility of wit¬ 
ness 

Statutes admitting evidence of 
general moral character on a ques¬ 
tion as to the credibility of a wit¬ 
ness have been sustained as applied 
to trials for offenses committed be¬ 
fore their passage. 

Ind.—Robinson v. State, 84 Ind. 452. 
Tex.—Mrous v. State, 21 S.W. 764, 
31 Tex.Cr. 597, 37 Am.S.R. 834. 

Sole evidence 

However, a statute which made 
admissible evidence that was inad¬ 
missible at the time of the commis¬ 
sion of the offense, and that con¬ 
stituted the sole evidence of the of¬ 
fense, was held void. 

D.a—Frisby v. U. S., 38 App.D.C. 

22, 37 L.R.A.,N.S., 96. 
niegally obtained evidence 
Amending law authorizing admis¬ 
sion of evidence obtained in viola¬ 
tion of federal laws relates solely to 
question of procedure, and is not 
retroactive. 

Tex.—Montalbano v. State, 34 S.W. 

2d 1100, 116 Tex.Cr. 242. 

Records made In regular course of 
business 

U.S.—Landay v. U. S., C.C.A.Mich., 
108 P.2d 698, certiorari denied 60 
S.Ct. 721, 309 U.S. 681, 84 L.Ed. 

1024, Lane v. U. S., 60 S.Ct. 722, 
309 U.S. 681, 84 L.Ed. 1025, Attix 
v. U. S., 60 S.Ct. 722, 309 U.S. 681, 
84 L.Ed. 1025, and Brown v. U. S,, 
60 S.Ct. 722, 309 U.S. 681, 84 L.Ed. 

1025. 

25. Ala.—Wester v. State, 38 So. 
1010, 142 Ala. 56. 

26. U.S.—Iowa V. Jones, D.C.Iowa, 
128 F. 626. 

Conn.—Cadwell v. State, 17 Conn. 
467. 

Iowa,—State v. Dowden, 115 N.W. 
211, 137 Iowa 573. 
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An amendment to a state constitution empower¬ 
ing a court to comment on evidence has been held 
not ex post facto as to an offense committed prior 

to its adoption.27 

The admission of relevant evidence as to the 
character of an organization before membership 
therein was made criminal by statute does not oper¬ 
ate to 'give such statute the effect of an ex post 
facto law.^s 

§ 447. Laws Imposing Civil Disabilities and 
Forfeitures 

Laws imposing civil disabilities or forfeitures as 
punishment for past offenses are ex post facto; but 
statutes denying the right to vote or hold office or re¬ 
marry because of past acts, and statutes prospectively 
prescribing qualifications for a profession or occupation, 
are not. 

A law the object of which is the punishment of 
past offenses is ex post facto even though the penal¬ 
ty is merely a civil disability,29 if it alters the 
situation of accused to his disadvantage.^o Thus, 
statutes have been held unconstitutional which have 
provided for the forfeiture of property by civil 
process as a punishment for past offenscs.^'i On 
the other hand, it has been declared that because 
deprivation of civil privileges is used as a punish¬ 
ment, it does not follow that every deprivation is 
punishment in the sense of being ex post facto.22 


Test oaths. Statutes and constitutional provisions 
making it necessary for persons to take an oath 
of past loyalty to the government as a condition of 
being allowed to exercise certain trades, callings, or 
professions,23 or as a condition of being allowed 
to prosecute or defend a civil action,3^ have been 
declared ex post facto. 

However, an ordinance requiring municipal em¬ 
ployees to take an oath that they have not, for a cer¬ 
tain preceding period, advocated, or belonged to an 
organization advocating, overthrow of the govern¬ 
ment by force has been held not ex post facto where 
the municipal charter, adopted before the commence¬ 
ment of the period specified in the ordinance, barred 
persons so advocating from municipal employ- 

mcnt.34.5 

Denying right to vote. Since the right to vote 
is not a civil right, but only a political privilege, a 
statute denying such right for the commission of 
acts in the past is not an ex post facto law.35 

Right to hold office. Statutes denying the right 
to hold office on account of acts committed in the 
past,36 or on account of having previously held the 
same office, 27 are not ex post facto. 

Remarriage of divorced person, A law is valid 
which provides that a person against whom a di- 


Habitual criminal laws see § 450 in¬ 
fra. 

Admitted for limited purpose 

The provision in Alcoholic Bev¬ 
erage Control Act permitting, in 
prosecution for violation of the Act, 
the introduction of evidence of ac¬ 
cused’s former conviction of a vio¬ 
lation of the Act is not violative of 
constitutional prohibition against ex 
post facto laws notwithstanding en¬ 
actment of such provision after ac¬ 
cused’s former conviction, since pur¬ 
pose of admission of evidence is re¬ 
stricted to consideration by jury of 
measure of punishment 
Va.—Surratt v. Commonwealth, 48 S. 
E.2d 362, 187 Va. 940. 

27, Cal.—^People v. Talkington, 47 
P.2d 368, 8 Cal.App.2d 75. 

Reason for rule 

‘‘There is nothing in the amend¬ 
ment to the constitution which de¬ 
prives the defendant ... of 
any substantial right. The same tes¬ 
timony was required to convict as 
would have been required without 
the amendment." 

Cal.—^People v. Talkington, supra. 

28, Cal.—People v. Steelik, 203 P. 
78, 187 Cal. 361. 

29, TJ.S.—Ex parte Garland, N.T., 4 
Wall. 333, 18 L.Ed. 366—Cummings 


V. Missouri, Mo., 4 Wall. 277, 18 E. 
Ed. 356. 

Ala.—Hickman v. City of Mobile, 63 
So.2d 762, 266 Ala. 141. 

N.Y.—Beck v. Wallander, 71 N.T.S.2d 
237, 189 Misc. 609. 

30. U.S.—^Andrus v. McCauley, D.C. 
Wash., 21 P.Supp. 70. 

Bestoratlon of citizenship 
An enactment vesting right of res¬ 
toration of citizenship of felon in 
governor, when right was not in 
governor at time of commission of 
felony, is not ex post facto. 
tr.S. —^Andrus v. McCauley, supra. 

31. U.S.—Burgess v. Salmon, Va., 97 
U.S. 381, 24 L.Ed. 1104. 

12 C.J. p 1101 note 25 [a] (l)-p 1106 
note 6. 

Statutory dvil penalty for fail¬ 
ure to ring or whistle at railroad 
crossings may not constitutionally be 
applied to past acts. 

Ill.—^Wilson V. Ohio, etc., R. Co., 64 
Ill. 542, 16 Am.R. 665. 

32. Ala.—^Weaver v. Hollis, 22 So. 
2d 525, 247 Ala. 67. 

Ind.—Crampton v. O’Mara, 139 N.E. 
360, 193 Ind. 551, error dismissed 
O’Mara v. Crampton, 45 S.Ct. 230, 
267 U.S. 676, 69 L.Ed. 795. 

Ohio.—Papatheodoro v. State Dept 
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Of Liquor (Control, Com.Pl., 118 N. 
E.2d 713. 

33. U.S.'—Cummings v. Missouri, 
Mo., 4 Wall. 277, 18 L.Ed. 356. 

12 C.J. p 1106 note 7. 

Oaths required under prospective 
statutes see infra note 40. 

34. U.S.—Pierce v, Carskadon, W. 
Va., 16 Wall. 234, 21 L.Ed. 276. 

12 C.J. p 1106 note 8. 

34.5 Cal.—Garner v. Board of I*ub- 
11c Works of City of Los Angeles, 
Cal., 71 S.Ct. 909, 341 U.S. 716, 95 
L.Ed. 1317, rehearing denied 72 H. 
Ct 21, 342 U.S. 843, 96 L.Ed. 637, 

35. Idaho.—-Shepherd v. Grimmott, 
31 P. 793, 2 Idaho, Hash., 403. 

12 C.J. p 1106 note 9, 

Disqualification for existing viola¬ 
tion 

A statute disenfranchising a per¬ 
son who, when he offers to register, 
is then in the condition of a biga¬ 
mist does not operate as a punish¬ 
ment for a past ofCense. 

U.S.—Murphy v. Ramsey, Utah, 6 S. 
Ct 747, 114 U.S. 16, 29 L.Ed. 47. 

36. Ind.—Crampton v. O'Mara, 139 
N.E. 360, 103 Ind. 651, error dis¬ 
missed O'Mara v. Crampton, 46 S. 
Ct 230, 267 U.S. 675, 69 L.Ed. 795. 

12 C.J. p 11(>6 note 10, 

37. Ala.—State v. Teasley, 69 So. 

' 723, 194 Ala. 674. 
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vorce is granted for adultery committed before its 
passage may be prohibited from remarrying.38 

Prospective statutes. Statutes which merely pre¬ 
scribe qualifications for persons thereafter admitted 

to a professions^ or occupation, or forbid their 

continuing therein because of acts thereafter com¬ 
mitted,are not ex post facto laws. 

Right to engage in activity. A statute which 
makes the right to engage in an activity in the 
future depend on past behavior, even behavior be¬ 
fore passage of the regulatory act, is not invalid 
as an ex post facto law if the statute is a bona fide 


regulation of an activity which the legislature has 
the power to regulate and the past conduct indicates 
unfitness to participate in the activity.^^-^ 

§ 448. - Protection of Public 

Laws Intended to protect the public are not ex post 
facto even though disqualifying a person, for past acts 
OP omissions, from continuing his profession or business 
or continuing to own conceaiable firearms. 

A statute intended to protect the public from un¬ 
fit persons is not rendered ex post facto by the 
fact that it disqualifies a person, by reason of past 
acts or omissions, from continuing in the practice 
of his profession,42 or from remaining in his busi- 


38. Md.—Elliott v. Elliott, 38 Md. 
357. 

39. Ill.—Sipple v. University of Il¬ 
linois. 123 N.E.2d 722, 4 I11.2d 693. 

NT.J.—State v. Chapman, 67 A. 1133, 
70 N.J.Law 339. 

Pa.—Commonwealth v. Densten, 30 
Pa.Super. 631, affirmed 66 A. 653, 
217 Pa. 423. 

Wash.T.—Fox v. Territory, 6 P. 603, 

2 Wash.T. 297. 

Puture acts 

Requirement of an oath referring 
only to acts done since the passage 
of the statute has been held unob¬ 
jectionable. 

Cal.—Ex parte Tale, 24 Cal. 241, 85 
Am.D. 62—Cohen v. Wright, 22 
Cal. 293. 

40. Cal.—McDonough v. Goodcell, 
91 P.2d 1035, 13 Cal,2d 741, 123 
A.L.R. 1205. 

Ky.—Louisville v. Roberts, 105 S.W. 
431, 32 Ky.L. 182, 106 S.W. 1197, 
32 Ky.L. 823. 

Public employee loyalty oath 

(1) Statute prescribing loyalty 
oath for all public officers and em¬ 
ployees as a qualification for holding 
public office or employment does 
not provide a punishment for an act 
which was innocently committed and 
therefore is not an “ex post facto 
law". 

Okl.—Board of Regents of Okl. Agr. 
Colleges V. UpdegrafC, 237 P.2d 131, 
205 Okl. 301, reversed on other 
grounds 73 S.Ct. 215, 344 U.S. 183, 
97 L.Ed. 216. 

(2) The statutory requirement 

that teachers in public schools take 
an oath disavowing allegiance to the 
doctrine of force or violence as a 
mode of overthrowing government 
or membership in organizations be- 
lieVing in such overthrow does^ not 
constitute an ex post facto law, since 
there is no punishment laid down 
for past actions, and intention ,of 
oath is to forestall future dangerbup 
acts, ^ ' 

N.J.—Thorp V. Board of Trustees of 

Schools for Indus. Ed. of Newark, 
79 A.2d 462, 6 N.J. 498, vacated ap 


moot 72 S.Ct. 35, 342 U.S. 803, 96 
L.Ed. 608. 

(3) Test oaths of past loyalty see 
supra notes 33-34.5. 

Disqualification by past violation 

(1) A statute prohibiting the issu¬ 
ance of liquor permits to druggists 
who have violated previous liquor 
laws is not ex post facto. 

Wash.—RosenofI! v. Cross, 164 P. 236, 
95 Wash. 525. 

(2) A statute requiring license of 
barber, and providing that persons 
who had lawfully engaged in barber- 
ing without license prior to act 
should be granted license without 
examination, is not ex post facto as 
applied to one who had been previ¬ 
ously unlawfully practicing. 

Wash.—State v. Wester, 236 P. 790, 
135 Wash. 32. 

41. D.C.—Czarra v. District of Co¬ 
lumbia Bd. Medical Suprs., 25 App. 
D.C. 443, 

Ohio.—France v. State, 47 N.E. 104, 
57 Ohio St. 1. 

Failure to meet more rigid standards 
Legislature may prescribe quali¬ 
fications as to character and learn¬ 
ing which will require those in prac¬ 
tice to give up their occupation, sub¬ 
ject only to limitation that regula¬ 
tion be reasonable and bear some 
relation to service to be rendered 
by practitioner. 

Term.—Davis v. Beeler, 207 S.W.2d 
343, 185 Tenn. 638, appeal dis¬ 

missed 68 S.Ct. 745, 333 U.S. 859, 
92 L.Ed. 1138. 

Refusal to sign waiver of immunity 

Tbe constitutional amendment 
providing that a public officer re¬ 
fusing to sign waiver of immunity 
oh being called before grand jury 
should be .removed from office, con¬ 
strued to require the dismisssi.1 of 
one who refused to .answer, as to his 
official acts before the amendment 
became effective, ,was not objection¬ 
able as an ex post factp law. 
N.T.-^Canteline v. McClellan, 16 N. 
Y.S.2d'792, 258 App.Diy. 314, af¬ 
firmed -25 N.E.2d 972, 282, N.T. 166. 
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Refusal to testify at hearing 

(1) Proposed act which would 
provide for discharge of instructor 
or teacher at any public school in 
Commsnwealth who refuses for any 
reason whatsoever, including refus¬ 
als based on grounds of self incrim¬ 
ination, to answer questions perti¬ 
nent to his past or present member¬ 
ship in Communist Party at trial 
or at duly constituted hearing or in¬ 
quiry conducted for purpose of in¬ 
vestigating communism at which 
testimony is taken under oath, would 
not operate as ex post facto law. 
Mass.—In re Opinion of the Jus¬ 
tices, 127 N.E.2d 663. 

(2) Action of school committee in 
dismissing teacher, who had been 
employed as a teacher to serve “at 
discretion” in public schools of city, 
because of his refusal to answer, on 
ground of self-incrimination, ques¬ 
tions of-duly authorized subcommit¬ 
tee of the United States Senate in¬ 
quiring whether teacher was a mem¬ 
ber of the Communist Party and had 
engaged in Communist activities, did 
not involve an ex post facto law. 
Mass.—Faxon v. School Committee 

of Boston, 120 N.E.2d 772, 331 

Mass. 531. 

41.5 D.C.—Bauer v. Acheson, D.C., 
106 F.Supp. 445. 

42. Cal.—Corpus Juris quoted in. 
McDonough v. Goodcell, 91 P.2d 
1035, 1041, 13 Cal.2d 74. 123 A. 
L.R. 1206. 

Murrill v. State Bd. of Account¬ 
ancy of Dept, of Professional and 
Vocational Standards, 218 P.2d 569, 
97 Cal.App.2d 709. 

La.—Corpus Juris cited in In re 
Craven, 151 So. 625, 626, 178 La. 
372, 90 A.L.R. 973. 

Wis.—Price v. State, 171 N.W. 77, 
168 Wis. 603. 

12 C.J. p 1106 note 15. 

Act prescribing educational quali¬ 
fications for drugless Jiealers .and 
providing for the revocation of ex¬ 
isting licenses for lack of such 
qualifications is not ex post facto. 
XJ.S.—Butcher v, Ma^bury, D.C. 
Wash., 8 F.2d 155. 
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ness,4S or from continuing to own or possess fire¬ 
arms capable of concealment.^* 

§ 449, -Taxation 

Taxation statutes are not ex post facto if prospective 
in operation, or civil, and not criminal. A statute which 
prescribes more effective procedure for collecting back 
taxes, or requires interest on past due taxes, is not ©x 
post facto; but statutes imposing taxes retroactively or 
penalizing prior failure to list property or pay taxes are. 

A statute is not ex post facto merely because it 
authorizes or prescribes more effective procedure 
for the collection of back taxes, or taxes on omitted 
property,or requires the payment of interest on 
past-due taxes,or levies taxes based on transac¬ 
tions occurring after its passage but before its 
effective date.^*^ 


In accordance with the general principles stated 
supra §§ 43S and 437, respectively, statutes relat¬ 
ing to taxation are not ex post facto laws if they 
are prospective in their operation,^^ or are civil, 
and not criminal, laws.'^® 

A statute imposing a penalty for a prior failure 
to list property or pay taxes is ex post facto and 
void;50 but a statute providing for the forfeiture 
of property for a subsequent failure to list it for 
back taxes is not ex post facto, as the penalty is 
imposed not for the prior omission but for the 
subsequent failure to list.51 A retroactive ordi¬ 
nance as to taxes has been held to fall under the 
constitutional prohibition of ex post facto laws.^^i*^ 


XiiceB.se previously oTbtained Ty fraud 

A law providing for the revoca¬ 
tion of a physician’s license, procur¬ 
ed by fraud before the passage of 
the law, is not ex post facto. 

Wis.—State v. Schaeffer, 109 N.W. 
522, 129 Wis. 459. 

Statutes requiring licenses to con¬ 
tinue in the practice of a profession 
have been sustained as against the 
contention that they operated as ex 
post facto laws. 

U.S.—Butcher v. Maybury, D.C. 
Wash., 8 F.2d 165. 

Ala.—Ex parte Samples, 98 So. 803, 
210 Ala. 544, 

Ill.—People V. Walsh, 178 N.E. 343, 
346 Ill. 52. 

43. Alaska.—In re Ashland, 4 Alas¬ 
ka 486. 

Cal.—Corpus Juris quoted in Mc¬ 
Donough V. Goodcell, 91 P.2d 1035, 
1041, 13 Cal.2d 741, 123 A.L.R, 
1205—^Foster v. Police Comrs., 37 
P. 763, 102 Cal. 483, 41 Am.S.R. 
194. 

Corpus Juris Secundum quoted 

in Ellis V. Department of Motor 
Vehicles, 125 P.2d 621, 624, 51 Cal. 
App.2d 753. 

Ohio.—Papatheodoro v. State Dept, 
of Liquor Control, Com.Pl., 118 
N.B.2d 713. 

12 C.J. p 1106 note 16. 

44. Cal.—People v. McCloskey, 244 
P. 930, 76 Cal.App. 227—People v. 
James, 235 P. 81, 71 Cal.App. 374 
—People V. Camperlingo, 231 P. 
601, 69 Cal.App. 466. 

Beceiving firearms shipped In inter- 
state commerce 

U.S.—Cases v. U. S., C.C.APuerto 
Rico, 131 F.2d 916, certiorari denied 
Cases Velazquez v. U. S., 63 S.Ct. 
1431, 319 U.S. 770, 87 L.Ed. 1718, 
rehearing denied 65 S.Ct. 1010, 324 
U.S. 889, 89 L.Ed. 1437. 

U. S. v. Platt, D.C.Tex., 31 F. 
Supp. 788. 


Possession of a pistol 
^ash.—State v. Tully, 89 P.2d 617, 
198 Wash. 605. 

45. Ky.—Corpus Juris quoted in 

Ficke V. Board of Trustees, etc., 
90 SW.2d 66, 68, 262 Ky. 312. 

12 C.J. p 1106 note 19. 

Acts curing defects in levy and as¬ 
sessment of municipal taxes see 
§ 431 supra. 

Retrospective laws afCectiu? taxation 
see § 419 supra. 

Mortgagee made liable for back tax¬ 
es 

A law making the mortgagee of 
land who takes possession thereof 
for the purpose of foreclosure liable 
for all taxes due thereon is not ex 
post facto. 

Mass.—^Andrews v, Worcester Coun¬ 
ty Mut. F. Ins. Co., 6 Allen, Mass., 
65. 

46. N.T.—People v. Park Row Real¬ 
ty Co., 161 N.Y.S. 804, 88 Misc. 
254, affirmed 162 N.Y.S. 1133, 169 
App.Div. 903, affirmed 111 N.E. 
1095, 216 N.Y. 713. 

Wis.—State v. Lyons, 197 N.W. 678, 
183 Wis. 107, 

47. Fla.—State ex rel. Jacksonville 
Gas Co. V. Lee, 160 So. 226, 112 
Fla. 109. 

48. U.S.—Sharpleigh v. Surdam, C.C. 
Tenn., 21 F.Cas.No.12,711, 1 Flipp. 
472. 

Neh.—In re Rogers' Estate, 22 N.W. 
2d 297, 147 Neb. 1. 

Ohio.—McMillan v. Robbins, 5 Ohio 
28. 

49. Ky.—Walker v. Commonwealth, 
130 S.W.2d 27, 279 Ky. 198. 

Mass.—Macallen Co. v. Common¬ 
wealth, 163 N.E. 75, 264 Mass. 396, 
reversed on other grounds Macal¬ 
len Co. V. Commonwealth of Massa¬ 
chusetts, 49 S.Ct. 432, 279 U.S. 
620, 73 L.Ed. 874, 65 A.L.R. 866, 
rehearing denied 50 S.Ct. 14, 280 
U.S. 613, 74 L.Ed. 685. 
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Mont.—State ex rel. Blankenbakor v. 
District Court of Eighth Judicial 
Dist., in and for Chouteau Coun¬ 
ty, 96 P.2d 936, 109 Mont 331. 
Okl.—Essley v. Oklahoma Tax Com¬ 
mission, 168 P.2d 111» 106 Okl. 473. 
R.I.—Manning v. Board of Tax 
Com’rs of Rhode Island, 127 A. 
806, 46 R.I. 400. 

Tex.—State v. Nix, 133 S.W.2d 963, 
134 Tex. 476, conformed to, Civ. 
App., 138 S.W.2d 934, reverHCd on 
other grounds 62 S.Ct 350, 314 U. 
S. 480, 86 L.Ed. 356, opinion con¬ 
formed to, Civ. App,, 169 S.W.2d 
214. 

City of RLslng Star v. Dill, Civ. 
App., 259 S.W. 652. affirmed Dill 

V. City of Rising Star, Com.App., 
269 S.W. 709. 

Utah.—Garrett Freight Lines v. 
State Tax Commission, 135 P.2d 
623, 103 Utah 390, 146 A.L.R. 1003. 
Va.—Commonwealth v. United Cig¬ 
arette Machine Co., 92 S.E. 901, 
120 Va, 836. 

Wis.—State V. Lyons, 197 N.W. 678, 
183 Wis. 107. 

Beduoing period of redemption. 

The General l^roporty Tax I-aw, as 
amended, vesting title in state to 
all lands that had been sold and bid 
in by state upon expiration of 18 
months’ period of redemption, is not 
unconstitutional as applied to lands 
sold for taxes levied before the 
amendment, on ground that It is an 
ex post facto law, although prior to 
the amendment period of redemption 
was five years. 

Mich.—Baker v. State Land Office 
Board, 293 N.W. 763, 294 Mich. 687. 

50. Ky.—Muir v. Bardstown, 87 S. 

W. 1006, 120 Ky. 739, 27 Ky.L. 1160 
—^Hoke V. Commonwealth, 79 Ky. 
667. 

51. U.S.—^Kentucky Union Co. v. 
Kentucky, Ky., 31 S.Ct. 171, 219 
U.S. 140, 66 L.Ed. 137. 

51.5 Ohio.—Clark v. City of Cin¬ 
cinnati, Com.PL, 121 N.E.2d 834. 
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§ 450. Habitual Criminal Laws 

A statute increasing punishment for an offense be¬ 
cause of previous conviction is not ex post facto because 
applied where such conviction occurred before Its enact¬ 
ment; but punishment of an offense committed before 
enactment must not be increased because of eariier 
offenses. 


CONSTITUTIONAL LAW § 450 

A statute providing that the punishment for an 
offender shall be increased if he has previously been 
convicted is not ex post facto because applied where 
the previous conviction or convictions took place 
before its enactment;52 but if the offense being 
punished occurred before the passage of the stat- 


52. U.S.—Gryger v. Burke, Pa., 68 
S.Ct. 1256, 334 U.S. 728, 92 L.Ed. 
1683, rehearing denied 69 S.Ct. 13, 
335 U.S. 837, 93 L.Ed. 389. 

Pettway v. U. S., C.A.Ky., 216 F. 
2d 106—-Wilson v. U. S., C.A.9, 206 
F.2d 567—Beland v. U. S., C.C.A. 
Tex., 128 P.2d 795, certiorari denied 
63 S.Ct. 167, 317 U.S. 676, 87 L.Ed. 
543, rehearing denied 63 S.Ct. 205, 
317 U.S. 710, 87 L.Ed. 566. 

Cooper V. U. S., D.C.N.Y., 114 F. 
Supp. 464—Corpus Juris Secundum 
cited in U. S. v. Platt, D.C.Tex., 
31 F.Supp. 788, 793. 

Ala.—Bailey v. State, 101 So. 646, 
211 Ala. 667. 

Cal.—People v. D’A Philippo, 32 P.2d 
962, 220 Cal, 620—^People v. Hain- 
line, 28 P.2d 16, 219 Cal. 532—Ex 
parte Rosencrantz, 271 P. 902, 206 
Cal. 634. I 

People V. Dunlop, 227 P.2d 281, 
102 Cal.App.2d 314—People v. 
Stone, 169 P.2d 701, 69 Cal.App.2d 
633—^People v. Stratton, 28 P.2d 

695, 136 Cal.App. 201—People v. 
Rosencrantz, 272 P. 786, 95 Cal. 
App. 92—People v. Smith, 171 P. 

696, 36 Cal.App. 88. 

Fla.—Cross v. State, 119 So. 380, 96 
Fla. 768, 

Ill.—^People V. Turner, 71 N.E.2d 
66 , 396 Ill. 221—People v. Hanke, 
60 N.E.2d 395, 389 Ill. 602. 

Ind.—Smith v. State, 87 N.E.2d 881, 
227 Ind. 672—Kelley v. State, 186 
N.E. 463, 204 Ind. 612. 

Iowa.—State v. Norris, 210 N.W. 922, 
203 Iowa 327. 

Kan.—Cochran v. Simpson, 53 P.2d 
502, 143 Kan, 273. 

Ky.—^Armstrong v. Commonwealth, 
198 S.W. 24, 177 Ky. 690. 

La.—State v. Guidry, 124 So. 832, 169 
La. 215, 

Mich.—Ex parte Brazel, 292 N.W. 
664, 293 Mich. 632—People v. Palm, 
223 N.W. 67, 245 Mich. 396. 

Minn.—State v, Zywicki, 221 N.W. 
900, 175 Minn. 508. 

Mo.—-State v. King, 276 S.W.2d 310, 
Neb.—Taylor v. State, 207 N.W. 207, 
114 Neb. 267. 

N.J.—Application of Caruso, 89 A.2d 
661, 10 N.J. 184. 

N.Y.—^People ex rel. Berger v. Ward¬ 
en of the Workhouse, 163 N.Y.S. 
910, 176 App.Div. 602. 

Ex parte Morris, 163 N.Y.S. 907. 
Ohio.—Sims v. Alvis, App., 98 N.E.2d 
76. 

Okl.—Tucker v. State, 167 P. 637, 14 
Okl.Cr. 64. 

Or.—State v. Smith, 273 P. 323, 128 
Or. 515. 
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Pa.—Commonwealth ex rel. Foster v. 

Ashe, 8 A.2d 642, 336 Pa. 238. 
Tenn.—McCummings v. State, 134 
S.W.2d 161, 175 Tenn. 309. 

Tex.—Hill V. State, 256 S.W.2d 93, 
158 Tex.Cr. 313. 

12 C.J. p 1107 note 24. 

Constitutionality of habitual crim¬ 
inal laws generally see Criminal 
Law § 1959. 

lieadiug case 

Ckl.—Ex parte Gutierrez, 45 Cal. 429. 

Reasons for rule 

(1) A law is not objectionable as 
ex post facto which, in providing for 
punishment of future offenses, au¬ 
thorizes offender’s conduct in the 
past to be taken into account and 
punishment to be graduated accord¬ 
ingly. Heavier penalties are often 
provided by law for a second, or any 
subsequent, offense than for the first 
where such offense may have taken 
place before the law was passed. In 
such case, it is the second or sub¬ 
sequent offense which is punished, 
not the first. 

Cal.—People v. Hainline, 28 P.2d 16, 
219 Cal. 532. 

People V. James, 236 P. 81, 71 
Cal.App. 374—People v. Camper- 
lingo, 231 P. 601, 69 Cal.App. 466. 
N.J.—State V. Rowe, 181 A. 706, 116 
N.J.Law 48, affirmed 5 A.2d 697, 122 
N.J.Law 466. 

(2) “The statute is in no sense 
retroactive. It is prospective in its 
operation. It imposes enhanced pun¬ 
ishment for none but future crimes 
committed after its enactment. 

. . . In punishing offenders for 

a criminal habit, the existence of 
which cannot be established without 
showing their former convictions as 
well as the conviction for which the 
enhanced punishment is imposed, the 
increased severity of the punish¬ 
ment for the second or subsequent 
offense is not a punishment of the 
person a second time for his former 
offenses but is a more severe punish¬ 
ment for the last offense, the com¬ 
mission of which is a manifestation 
of a criminal habit which may be 
taken into account in determining 
the adequacy of punishment to be 
imposed on habitual offenders for 
offenses committed subsequent to the 
enactment of the statute. But for 
the commission of the subsequent 
offense, the enhanced penalty would 
not be imposed.” ' 

Fla.—Cross v. State, 119 So. 380, 386, 

96 Fla. 768. 


Valid prior convictions are con¬ 
templated by such a statute. 

Fla.—Cross v. State, suprsu 

Mode of showing prior convictions 

(1) A statute providing an addi¬ 
tional method of determining wheth¬ 
er accused had suffered prior convic¬ 
tion may be made to apply to of¬ 
fenses committed before it became a 
law. 

N.Y.—People ex rel. Taylor v. Jen¬ 
nings, 236 N.Y.S. 161, 134 Misc. 686. 

(2) Statute providing for amend¬ 
ment of information to charge pri¬ 
or convictions is not ex post facto. 
Cal.—People v. Wilson, 281 P. 700, 

101 Cal.App. 376. 

Prisoner on probation 

Notwithstanding fact that Habitu¬ 
al Offender Act, prior to its amend¬ 
ment, described relevant prior of¬ 
fenses as those entailing service of 
state prison sentences imposed there¬ 
on while Act as amended made no 
such limitation and depended for its 
operation only on convictions of 
crime of grade of high misdemean¬ 
ors regardless of sentence imposed 
thereon. Habitual Criminal Act as 
so amended did not operate as ex 
post facto law with regard to of¬ 
fender whose previous offenses an¬ 
tedated amendment of statute, even 
though such offender had been grant¬ 
ed probation and was not sentenced 
to state prison on one of previous 
offenses pleaded against him. 

N.J.—Ex parte Zee, 80 A.2d 480, 13 
N.J.Super. 312, affirmed 84 A.2d 29, 
16 N.J.Super. 171, certiorari de¬ 
nied 72 S.Ct. 766, 343 U.S. 931, 96 
L.Ed. 1340. 

Punishing person as ‘'gangster” or 
“vagabond” 

(1) Statute providing for punish¬ 
ment of person convicted of being 
“gangster,” who is defined as person 
not engaged in lawful occupation, 
known to be member of gang, who 
has been convicted at least three 
times of being disorderly person, or 
of any crime, is not ex post facto 
as applied to persons whose prior 
convictions took place before enact¬ 
ment of statute. 

N.J.—State V. Pius, 198 A. 837, 120 
N.J.Law 189, reversed on other 
grounds 59 S.Ct. 618, 306 U.S. 461, 
83 L.Ed. 888. 

(2) So, as to a statute providing 
that a person who is known to be a 
pickpocket, thief, or burglar, and 
has no visible or lawful means of 
support, if found prowling around 
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ute, the punishment therefor must not be increased 
by reason of earlier offenses.®^ A statute author¬ 
izing conviction as being an habitual criminal is not 
ex post facto as applied where it was enacted be¬ 
fore defendant’s first offense.^^ 

Foreign conviction. It is within the discretion 
of the legislature to treat prior conviction in an¬ 
other jurisdiction as evidence of habitual criminal¬ 
ity but a statute allowing consideration of prior 
foreign convictions obtained when the acts charged 
Were not criminal under the, laws of the forum is 
ex post facto.5® 

§451. Immunity under Laws Repealing 
Former Statutes 

• * Where a statute repealing former laws is itself ex 
post facto as to offenses committed before its enactment, 

D, BILLS OF 

§ 452. Definition 

A bili of attainder is a legislative act inflicting pun¬ 
ishment without a Judicial trial. 


one who committed the offense before It became effec¬ 
tive cannot be convicted under either the repealed law 
or the new one. 

Where a statute repealing former laws, either 
expressly or by implication, but making the same 
offense punishable, is, for any reason, ex post facto 
as to offenses committed before its enactment, one 
who committed the offense before the new law went 
into effect cannot be convicted under either the old 
law or the new, the former having been repealed 
and the latter being void as to that offense, and 
such offender must be discharged.^^ The repealing 
law is not bad as being ex post facto where it 
applies only to future offcnses,68 or where the old 
law is reenacted,or where the new law is the 
same as the old except that it reduces the punish- 

ment.60 

ATTAINDER 

A bill of attainder is a legislative act which in¬ 
flicts punishment without a judicial trial.^i It may 
be directed against an individual by name or against 


enumerated public places, shall be 
deemed a vagabond. 

Mass.—Cpnamonweaith v. Ellis, 93 
N.E. 823‘, 207 Mass.: 672. 

Statute depriving habitual crim¬ 
inal of prison credits for good be¬ 
havior and denying him right of pa¬ 
rol is not ex post facto. 

Cal.—People v. Vaile, 296 P. 901, 112 
Cal.App. 258. 

53. Cal.—^People v. D’A Phillppo, 32 
P.2d 962, 220 Cal. 620. 

12 C.J. p 1107 note 25. 

64. Wash.—State v. Fowler, 60 P.2d 
83, 187 Wash. 450, certiorari denied 
Fowler v. State of Washington, 67 
S.Ct. 437, 300 U.S. 658, 81 L.Ed. 
868 . 

55. Ind.—Kelly v. State, 185 N.E. 
453, 204 Ind. 612. 

66 . Cal.—^People v. Pagnl, 230 P. 
1001, 69 Cal.App. 94, distinguish¬ 
ing Ex parte Gutierrez, 45 Cal. 429. 

57. XJ.S.—In re Medley, Colo., 10 S. 
Ct. 384, 134 U.S. 160, 33 L.Ed. 385. 

Md.—Gibson v. State, 104 A.2d 800, 
204 Md. 423. 

12 C.X p 1107 note 27,. 
rorm of plea 

(1) A person accused of such of¬ 
fense may, have the indictment 
quashed on demurrer. 

Minn.—State v. McDonald, 20 Minn. 
136. 

(2) Or he may have the indictment 
quashed on a plea in abatement. 
N.C.—State v. Massey, 9 S.E. 632, 
. 103 N.C. 356, 4 L.R.A. 308. , 

58, U.S.—Murphy v. Massachusetts, 
Mass., 20 S.Ct. 639, 177 U.S. 156, 44 
L.Ed. 711. 


Retrospective operation of ex post 
facto laws generally see supra § 
436, 

59 . Neb.—State v. Wish, 19 N.W. 
686 , 16 Neb. 448. 

N.Y.—People v. Johnson, 100 N.T.S. 
256, 114 App.Div. 876, 19 N.Y.Cr. 
427, 20 N.Y.Cr. 373. 

12 C.J. p 1107 note 29. 

60. Neb.—Hair v. State, 21 N.W. 
464, 16 Neb. 601. 

Mitigation of punishment generally 
see supra § 442. 

61. U.S.—Gamer v. Board of Pub¬ 
lic Works of City of Los Angeles, 
Cal., 71 S.Ct. 909, 341 U.S. 716, 96 
L.Ed. 1317, rehearing denied 72 S. 
Ct. 21, 342 U.S. 843, 96 L.Ed. 637— 
U. S. V. Lovett, CtCl., 66 S.Ct. 1073, 
328 U.S. 303, 90 L.Ed. 1252. 

Quattrone v. Nicolls, C.AMass., 
210 F.2d 513, certiorari denied 74 
S.Ct. 786, 347 U.S. 976, 98 L.Ed. 
1116—Inland Steel Co. v. N. L. 
R. B., C.A.7, 170 F.2d 247, 12 A.L. 

R. 2d 240, certiorari denied 69 S.Ct. 
887, 336 U.S. 960, 93 L.Ed. 1112, 
affirmed American Communication 
Ass'n, C. I. O. V. Douds, 70 S.Ct 
674, 339 U.S. 382, 94 L.Ed. 925, re¬ 
hearing denied 70 S.Ct. 1017, 339 U. 

S. 990, 94 L.Ed. 1391, and United 
Steelworkers of America v. N. L. 
R. B., 70 S.Ct 1017, 339 U.S. 990, 
94 L.Ed. 1391—^Dodez v. U. S., C. 
C.A.Ohio, 154 P.2d C37, reversed on 
other grounds 67 S.Ct 301, 329 
U.S. 338, 91 L.Ed. 331—Butcher v. 
Maybury, D.C.Wash., 8 F.2d 15'5. 

Cal.—^Department of Social Welfare 
of State v. Gardiner, 210 P.2d 855, 
94 Cal.App.2d 431—People v. Cam- 
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perlingo, 281 P. 601, 69 Cal.App. 
466. 

D.C.—Bauer v. Acheson, D.C,, 106 F. 
Supp. 446. 

Kan.—corpus Juris Secuudum cited 
in. Loaier v. Sherman, 138 P.2d 272, 
273, 157 Kan. 163. 

Md.—Hammond v. Frankfeld, 71 A. 

2d 482, 483, 194 Md. 487. 

Mich.—City of Detroit v. Division 26 
of Amalgamated Ass'n of St, Ele(\ 
Ry. & Motor Coach Emp. of Ameri¬ 
ca, 61 N.W.2d 228, 3.32 Mich. 237. 
appeal dismissed Divlnion 26 of 
Amalgamated Ass'n of St. Elec. 
Ry. & Motor Coach Emp. of Amer¬ 
ica V. City of Detroit 73 S.Ct 37, 
344 U.S, 805, 97 L.Ed. 627, rehear¬ 
ing denied 73 S.Ct 164, 344 U.S. 
882, 97 L.Bd. 683. 

Mo.—Corpus Juris Secundum cited lu 
Moffett V. Commerce Trust Co., 
193 S.W.2d 688, 692, 364 Mo. 1008, 
appeal dismissed 67 S.Ct 82, 320 
U.S. 669, 91 L.Ed. 690, rehearing 
denied 67 S.Ct 184, 329 U.S. 827, 
91 L.Ed. 702—State v. Graves, 182 
S.W.2d 46, 362 Mo. 1102. 

N.Y.—Thompson v. Wallin, 05 N.E.2d 
806, 801 N.Y. 476, appeal dismissed 
72 S.Ct 92, 342 U.S. 801, 96 L.Ed. 
607. 

Corpus Juris Secuudum quoted lu 

Weinatock v. Ladisky, 98 N.Y.S. 2d 
86 , 100, 197 Mlsc. 869. 

Peters v. New York City Hous¬ 
ing Authority, 128 N.Y.S.2d 224, 
modified on other grounds 128 N. 
Y.S.2d 712, 283 App.Div. 801, re¬ 
versed on other grounds 121 N.E. 
2d 629, 307 N.Y. 619. 

Ohio.—Dworfcen v. Cleveland Bd. of 
Ed., Com.PL, 94 N.E.2d 18, affirm- 
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a whole class,and may inflict punishment either 
absolutely or conditionally.®3 BiHg Qf attainder 
have been said to be ex post facto laws because 
passed after the commission of the offense which 
is to be punished.®^ 

§ 453. Constitutionality 

Bills of attainder are prohibited by the federal and 
state constitutions. 

In a case decided in 1892, it was said that '^bills 
of attainder are at present unknown to our law.”®® 
In addition to similar prohibitions in state consti¬ 
tutions, the Constitution of the United States pro¬ 


hibits the passage of bills of attainder either by 
congress®® or by the states.®*^ 

§ 454. Laws Imposing Civil Disabilities 

Laws imposing civil disabilities as punishment for 
past acts, without trial, are bills of attainder. 

Laws imposing civil disabilities or forfeitures as 
a punishment for past acts, without judicial trial, 
have been held to be bills of attainder,®® but laws 
which do not proceed on the idea of punishment 
are not, although imposing such disabilities without 
judicial trial.®^ A provision for an administrative 
hearing as to an alien's deportability has been 


ed, App., 108 N.E.2d 103, appeal dis¬ 
missed Dworken v. Board of Ed. 
of Cleveland City School Dist., 102 
N.E.2d 253, 156 Ohio St. 346— 

Dworken v. Collopy, Com.Pl., 91 
N.E.2d 564, motion to dismiss over¬ 
ruled, App., 118 N.E.2d 857. 

Okl.—Board of Kegents of Okl. Agr. 
Colleges V. UpdegrafC, 237 ,P.2d 131, 
205 Okl. 301, reversed on other 
grounds Wieman v. Updegraff, 73 
S.Ct. 215, 344 U.S. 183, 97 L.Ed. 
216. 

Tenn.—Davis v. Beeler, 207 S.W.2d 
343, 185 Tenn. 638, appeal dismiss¬ 
ed 68 S.Ct. 745, 333 U.S. 859, 92 
L.Ed. 1138. 

Wis,—Corpus Juris Secundum cited 
In Christie v. Lueth, 61 N.W,2d 
338, 341, 265 Wis. 326, 

12 C.J. p 1108 note 35. 

Bugllsh precedents 

“Some bills of attainder were pass¬ 
ed by the states during and shortly 
after the Revolution, following Eng¬ 
lish precedents. It is to English 
criminal law that we must look for 
a definition of this constitutional pro¬ 
hibition.” 

Idaho.—Shepherd v. Grimmett, 31 
P. 793, 3 Idaho, Hash., 403, 416. 

Ordinance held analogous to hill of 
attainder 

Fla.—Jones v. Slick, 56 So.2d 459. 

Statute held hill of attainder 
Amendment of Organic Act of un¬ 
incorporated territory of Guam, in¬ 
sofar as it purports to deny right 
to attack judgment of conviction 
rendered hy court-which has no pow¬ 
er to convict in prosecutions based 
on information, is a hill of attainder 
and is invalid. 

U.S.—Putty V. U. S., C.A.Guam, 220 
P.2d 473. 

Statutes held not hills of attainder 

(1) Generally. 

U.S.—Dodez V. U. S., C.C.A.Ohlo, 154 
F.2d 637, reversed on other grounds 
67 S.Ct 301, 329 U.S. 338, 91 L.Ed. 
331. 

(2) Habitual criminal statutes. 
U.S.—Peer v. Skeen, .D.QW.Va., 108 

F.i&upp. 921, 


Cal.—People v. Israel, 206 P.2d 62, 
91 Cal.App.2d 773, certiorari denied 
70 S.Ct 50, 338 U.S. 838, 94 L.Ed. 
612, rehearing denied 70 S.Ct. 150, 
338 U.S. 882, 94 L.Ed. 641. 

Ill.—People v. Lawrence, 61 N.E.2d 
361, 390 Ill. 499, certiorari denied 
66 S.Ct 38, 326 U.S. 731, 90 L. 
Ed. 435, rehearing denied 66 S.Ct 
136, 326 U.S. 808, 90 L.Ed. 492, 66 
S.Ct 228, 326 U.S. 810, 90 L.Ed. 
495, arid 66 S.Ct 469, 326 U.S. 811, 

1 90 L.Ed. 496, motion denied 66 S.Ct. 

482. 326 U.S. 812, 90 L.Ed, 1039, 
and 66 S.Ct 676, 327 U.S. 816, 90 
L.Ed. 1041, and rehearing denied 
66 S.Ct 814, 327 U.S. 818, 90 L.Ed. 
1041. 

(3) Where a prisoner who is condi¬ 
tionally released after serving maxi¬ 
mum sentence less good conduct al¬ 
lowances is returned to custody fol¬ 
lowing violation of conditions of re¬ 
lease, prisoner serves balance of sen¬ 
tence for which credit for good con¬ 
duct was provisionally allowed, and 
statute requiring prisoner to serve 
remainder of original sentence with¬ 
out deducting time he was out on 
release is not a “bill of attainder,” 
since sentence originally imposed is 
merely suspended during that period. 
D.C.—Story v. Rives, 97 P.2d 182, 

68 App.D.C. 325, certiorari denied 

69 S.Ct. 71, 305 U.S, 695, 83 L.Ed. 
377. 

62. U.S.—U. S. V. Lovett, Ct.Cl., 66 
S.Ct. 1073, 328 U.S. 303, 90 L.Ed. 
1252—Cummings v. Missouri, Mo., 
4 Wall. 277, 18 L.Ed. 356. 

Ex parte Law, D.C.Ga., 15 F.Cas. 
No.8,126. 

N.T.—^Peters v. New Tork City Hous¬ 
ing Authority, 128 N.T,S.2d 224, 
modified on other grounds 128 N. 
Y.S.2d 712, 283 App.Div. 801, re¬ 
versed on other grourids 121 N.E. 
2d 629, 307 N.Y. 619. 

63. U.S.—Cummings v. Missouri, 
Mo., 4 Wall. 277, 18 L.Ed. 35,6. 

64. N.Y.—^Weinstock v* Ladisky, 98 
N’.Y.S.2d 85, 197 Misc. 869. 

S.C.—Osborne y. Huger, 1 Bay 179. 
Ex post facto laws see supra §§ 435- 
451. 


65. Idaho.—Shepherd v. Grimmett, 
31 P. 793, 795, 3 Idaho, Hash., 403. 

66 . Ind.—Smith v. State, 87 N.E.2d 
881, 227 Ind. 672. 

67. U.S.—^Rochin v. People of Cal., 
Cal., 72 S.Ct. 205, 342 U.S. 165, 96 
L.Ed. 183, 25 A.L.R.2d 1396. 

68. U.S.—^U. S. V. Lovett, CtCl., 66 
S.Ct. 1073, 328 U.S. 303, 90 L.Ed. 
1252—Cummings v. Missouri,’ Mo.V 
4 Wall. 277, 18 L.Ed. 366. 

R.I.—Opinion to the House of Rep¬ 
resentatives, 96 A:2d 623, 80 R.I. 
281. 

12 C.J. p 1108 note 42. 

69. U.S.—Garner v. Board of Public 
Works of City of Los Angeles, Cal., 
71 S.Ct. 909, 341 U.S. 716, 95 L.Ed. 
1317, rehearing denied 72 S.Ct. 21; 
342 U.S. 843, 96 L.Ed. 637. 

[ N. L. R. B. V. Edward G. Budd 
Mfg. Co., C.A.6, 169 P.2d 671, cer¬ 
tiorari denied 69 S.Ct, 411, 335 U. 
S. 908, 93 L.Ed. 441—^Butcher v. 
Maybury, J>.C.Wash., 8 F.2d 155. 

Simmons v. U. S., D.C.Pa., 120 
F.Supp. 641—^American Broadcast¬ 
ing Co. V. U. S., D.C.N.Y,, 110 F. 
Supp. 374, affirmed Federal Com¬ 
munications Commission v. Ameri¬ 
can Broadcasting Co., 74' S.Ct. 693, 
347 U.S. 284, 98 L.Ed. 699. 

Cal.—^Department of Social Welfare 
of State V. Gardiner, 210 P.2d 865, 
94 Cal.App.2d 431. 

Kan.—^Losier v. Sherman, 138 P.2d 
272, j67 Kan. 153. 

Ky.—Moore v. Commonwealth, 168 
S.W.2d 342, 293 Ky. 65. 

Mass.—Faxon v. School Committee of 
Boston, 120 N.E.2d 772. 

Mich.—Gaidamavice v. Bo,ard pf 
County Road Com'rs of Newaygo 
County, 67 N.W.2d 178, 341 Mich. 
280. 

Mo.—^Moffett. V. Commerce Trust Co., 
193 S.W.2d 588, 354 Mp. 1098, ap¬ 
peal dismissed 67 S.Ct.. 82, rehear¬ 
ing denied 67 S.Ct 184—State v. 
Graves, 182 S.W.2d 46, - 352 Mo. 
1102 ., / 

Nev,—In re Plata, 108 P.2d 858,, 60 
Nev. 296. . 
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N.J.—State r. Traffic Tel. Workers’ 
Federation of N*. J., 66 A. 2d 616, 

2 N.J. 336, 9 A.L.R.2d 854. 

Okl,—Corpus Juris Secundum cited 
in Skinner v. State ex rel. Wil¬ 
liamson, 115 P.2d 123, 125, 189 Okl. 
235, reversed on other grounds 62 
S.Ct. 1110, 316 U.S. 635, 86 L.Ed. 
1655, conformed to 155 P.2d 715, 
195 Okl. 106—Kelley v. State Bar 
of Oklahoma, 29 8 P. 623, 148 Okl. 
282. 

Tenn.—Davis v. Beeler, 207 S.W.2d 
343, 185 Tenn. 638, appeal dis¬ 
missed 68 S.Ct. 745, 333 U.S. 869, 
92 L.Ed. 1138. 

Tex.—G-reer v. Franklin Life Ins. Co., 
221 S.W.2d 857, 148 Tex. 166— 
Friedman v. American Surety Co. 
of New York, 161 S.W.2d 670, 137 
Tex. 149, answer to certified ques¬ 
tion conformed to, Civ.App., 154 S. 
W.2d 659. 

State V. Steck Co., Civ.App., 236 
S.W.2d 866, error refused. 

Wis.—Christie v. Lueth, 61 N.W.2d 
338, 265 Wis. 326—State v. Coubal, 
21 N.W.2d 381, 248 Wis. 247. 

12 C.J. p 1108 note 43. 

Passport Act 

D.C.—^Bauer v. Acheson, D.C., 106 
F.Supp. 445. 

Deportation of aliens 
U.S.—U. S. V, Heikkinen, C.AWis., 
221 P.2d 890—Quattrone v. Nicolls, 
C.A.Mass., 210 F.2d 513, certio¬ 
rari denied 74 S.Ct. 786, 347 U.S. 
976, 90 L.Ed. 1116. 

Act disqualifying for office per¬ 
sons convicted of stated crimes may 
be valid. 

Ind.—.Crampton v. O'Mara, 139 N.E. 
360, 193 Ind. 651, error dismissed 
O’Mara v. Cramp ton, 45 S.Ct. 230, 
267 U.S. 676, 69 L.Ed. 795. 
Prospective statutes imposing 
standards of quallfloations have been 
held not to constitute bills of at¬ 
tainder. 

U.S.^Garner v. Board of Public 
Works of City of Los Angeles, 
Cal., 71 S.Ct. 909, 341 U.S. 716, 95 
L.Ed. 1317, rehearing denied 72 
S.Ct 21, 342 U.S. 843, 96 L.Ed. 
637—^American Communications 
Ass'n, C. I. O., V. Douds, N.Y., 70 S. 
Ct. 674, 339 U.S. 382, 94 L.Ed. 925, 
rehearing denied 70 S.Ct. 1017, two 
cases, 339 U.S. 990, 94 L.Ed. 1391. 

Inland Steel Co. v. N. L. R, B., 
C.A7, 170 P.2d 247, 12 A.L.R.2d 
240, affirmed American Communica¬ 
tions Ass’n, C. I. O. V. Douds, 70 
S.Ct. 674, 339 U.S. 382, 94 L.Ed. 
926, rehearing denied 70 S.Ct. 1017, 
339 U.S. 990, 94 L.Ed. 1391, and 
United Steelworkers of America v. 
N. L. R. B., 70 S.Ct.-1017, 339 U.S. 
990, 94 L.Ed. 1391. 

Butcher v. Maybury, D.C.Wash., 

3 P.2d 156. 

Albertson v. Millard, D.C.Mich., 
106 F.Supp. 636, vacated on other 
grounds 73 S.Ct. 600, 346 U.S. 

242, 97 L.Ed. 983. 


D.C.—National Maritime Union of 
America v. Herzog, D.C., 78 F. 
Supp. 146, affirmed 68 S.Ct. 1629, 
334 U.S. 864, 92 L.Ed. 1776. 

Ga.—^Davis v. City of Savannah, 96 S. 
E. 6, 147 Ga. 605. 

N.J.—Thorp V. Board of Trustees of 
Schools for Indus. Ed. of Newark, 
79 A.2d 462, 6 N.J. 498, vacated 
as moot 72 S.Ct. 35, 342 U.S. 803, 96 
L.Ed. 608. 

N.Y.—Thompson v. Wallin, 95 N.E. 
2d 806, 301 N.Y. 476, appeal dis¬ 
missed 72 S.Ct. 92, 342 U.S. 801, 
96 L.Ed. 607. 

Peters v. New York City Hous¬ 
ing Authority, 128 N.Y.S.2d 224, 
modified on other grounds 128 N. 
Y.S.2d 712, 283 App.Div. 801, re¬ 
versed on other grounds 121 N.E.2d 
529, 307 N.Y. 619. 

Ohio.—State v. Hamilton, 110 N.E.2d 
37, 92 Ohio App. 285. 

Dworken v. Collopy, Com.Pl., 91 
N.E.2d 664, motion to dismiss over¬ 
ruled, App., 118 N.E.2d 857. 

Okl.—Board of Regents of Okl. Agr. 
Colleges V. Updegraff, 237 P.2d 
131, 205 Okl. 301, reversed on other 
grounds Wieman v. Updegraff, 73 
S.Ct 215, 344 U.S. 183, 97 L.Ed. 
216. 

Wash.—^Huntamer v. Coe, 246 P.2d 
489, 40 Wash.2d 767. 

Statute requiring registration of sub¬ 
versive organizations 
The Subversive Activities Control 
Act, requiring registration of Com¬ 
munist action organizations with At¬ 
torney General and Imposing sanc¬ 
tions on organizations so registered 
and their members, is not void as a 
bill of attainder. 

D.C.—Communist Party of U. S. v. 
Subversive Activities Control 
Board, C.A, 223 P.2d 631. 

Discharge for refusal to answer 
questions at hearing 
Proposed act which would provide 
for discharge of instructor or teach¬ 
er at any public school who refuses 
for any reason whatsoever, includ¬ 
ing refusals based on grounds of self 
incrimination, to answer questions 
pertinent to his past or present mem¬ 
bership in Communist Party at trial 
or at duly constituted hearing or in¬ 
quiry conducted for purpose of inves¬ 
tigating communism at which testi¬ 
mony is taken under oath, would not 
be bill of attainder. 

Mass,—Opinion of the Justices, 127 
N.E.2d 663. 

Judicial action 

(1) Holding that when husband 
murdered wife and then committed 
suicide, property, which had been 
owned by them as joint tenants, 
should be taken by administrator and 
.heirs at law of wife and not by ad¬ 
ministrator and heirs at law of hus¬ 
band, was not unconstitutional as an 
attainder as to husband, since the 
estate never vested in husband. 
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Wis.—In re King’s Estate, 52 N.W. 
2d 886, 261 Wis. 266. 

(2) In prosecutions for violating 
the Selective Service Act, refusing 
to admit or disregarding evidence 
that defendants were duly ordained 
ministers exempt from service under 
the act was not objectionable on 
ground of repugnancy to constitu¬ 
tional provision that‘no bill of at¬ 
tainder shall be passed. 

Xj.s. —IT. S. v. Go.sciniak, C.C.A.Wi.s., 
142 F.2d 240. 

Prohibition of strikes by public em¬ 
ployees 

Act, prohibiting strikes by certain 
public employees, which provides cer¬ 
tain limitations and regulations 
through disciplinary action and pre¬ 
scribes penalties for violation of act, 
but inflicts no punhshment through 
fines or imprisonment and does not 
deprive public employee of any 
vested right, was not unconstitution¬ 
al as bill of attainder. 

Mich.—City of Detroit v. Division 
26 of Amalgamated Ass’n of St, 
Elec. Ry. &; Motor Coach Emp. of 
America, 51 N.W.2d 228, 332 Mich. 
237, appeal dismissed Division 26 
of Amalgamated A.ss'n of St Elec. 
Ry. <& Motor Coach Emp. of Ameri¬ 
ca V. City of Detroit, 73 S.Ct 37, 
344 U.S. 806, 97 L.Ed. 627, rehear¬ 
ing denied 73 S.Ct 164, 344 U.S. 
882, 97 L.Ed. 683. 

Besolutlou of goverumeut agency 

(1) Resolution of Board of Police 
Commissioners that no police offi¬ 
cer should be, or become, a member 
of any police officers' organization 
identified with any trade association, 
federation or labor union which ad¬ 
mits to membership persons who are 
not members of Police Department or 
whose membership is not exclusively 
made up of employees of the munici¬ 
pality was not unconstitutional as 
in effect a bill of attainder. 

Cal.—Perez v. Board of Police Com’rs 
of City of Los Angeles, 178 P.2d 
637, 78 Cal.App.2d 638. 

(2) Resolution of Board of Educa¬ 
tion requesting employees to sign 
non-Communist affidavits, no punish¬ 
ment being provided for refusal to 
do so, was not In nature of l^ill of 
attainder. 

Ohio.—^Dworken v, Cleveland Bd. of 
Ed., Com.PL, 94 N.B.2d 18, affirmed 
108 N.E.2d 103, appeal dismissed 
Dworken v. Board of Ed. of Cleve¬ 
land City School Dist, 102 N.E.2d 
263, 66 Ohio St. 346. 

(3) A resolution of a county board 
of education requiring an officer of a 
school district to increase his bond, 
adopted pursuant to statute, is not a 
bill of attainder. 

Ga.—-Jones v. Ellis, 185 S.E. 510, 182 
Ga. 380. 

Senate resolntlon expelling mem¬ 
ber is hot a bill of attainder. 

I Cal.—French v. State Senate, 80 P. 
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held to meet a contention that a statute is a bill 
of attainder as not providing for a judicial trial 
and under a statute prohibiting the possession of 
firearms by one previously convicted of a felony, 
there is no absence of trial, since such possession 
and previous conviction must be judicially estab- 
lished.'^i A law which expatriates or banishes a 
citizen by reason of race or color is a bill of at- 

tainder,72 


§ 455. Bills of Pains and Penalties » 

A bill of pains and penalties is a bill of attainder 
Imposing a punishment less than death. 

A bill of pains and penalties is a legislative act 
which, without a judicial trial, imposes a punish¬ 
ment less than death and such bills are within 
the constitutional prohibitions against bills of at- 
tainderJ^ 


X. PRIVILEGES OR IMMUNITIES AND CLASS LEGISLATION 


A. CONSTITUTIONAL PROVISIONS 


§ 456. Scope of Prohibitions 

Natural persons, and they alone, are entitled to privi¬ 
leges and immunities under the federal Constitution, and 
a corporation is not a citizen within the meaning of these 
provisions. 

The Constitution of the United States, Article 4 
§ 2 provides that “the Citizens of each State shall 
be entitled to all Privileges and Immunities of Citi¬ 
zens in the several States,” while the Fourteenth 


Amendment, § 1, provides that “no State shall 
make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United 
States.” 

Natural persons, and they alone, are entitled to 
privileges and immunities under these constitutional 
provisions, and a corporation is not a “citizen” with¬ 
in the protection of either one of these two claus¬ 
es,and this rule applies to municipal corpora- 


1031, 146 Cal. 604, 69 L.R.A. 556, 
2 Ann.Cas. 756. 

Xiabor xuiloii constitution 

N.T.—^Weinstock v. Ladisky, 98 N.T. 

S.2d 85, 197 Misc. 859. 

Contract provision 
Collective bargaining agreement 
between railroad and union provid¬ 
ing for compulsory retirement of 
any employee on attaining age of 70 
was not a bill of attainder as ap¬ 
plied to employees who had already 
reached that age. 

U.S.—Goodin v. Clinchfield R. Co., D. 
C.Tenn., 125 F.Supp. 441. 

70. U.S.—^U. S. ex rel. Lubbers v. 
Reimer, D.C.N.T., 22 F.Supp. 573. 

71. Cal.—^People v. Camperlingo, 231 
P. 601, 69 Cal.App. 466. 

72. U.S.—In re Yung Sing Hee, C.C. 
Or., 36 F. 437, 13 Sawy. 482. 

73. U.S.—Drehman v. Stifle, Mo., 8 
Wall. 595, 19 L.Ed. 508. 

Mo.— Corpus Juris Secundum cited 
in Moffett v. Commerce Trust Co., 
193 S.W.2d 588, 692, 354 Mo. 1098, 
appeal dismissed 67 S.Ct 82, 329 
U.S. 669, 91 L.Ed. 590, rehearing 
denied 67 S.Ct. 184, 329 U.S. 827, 
91 L.Ed. 702. 

12 C.J. p 1108 note 46. 

Indemnity act exempting persons 
from suits for past acts done under 
governmental authority is not a bill 
of attainder or bill of pains and pen¬ 
alties. 

U.S.—^Drehman v. Stifle, Mo., 8 Wall. 
596, 19 L.Ed. 608. 

Statute authorizing removal of 
public ofSlcer by a majority vote of 


both houses of the legislature is not 
a bill of pains and penalties. 

Ga,—Gray v. McLendon, 67 S.E. 859, 
134 Ga. 224. 

74. U.S.—Drehman v. Stifle, Mo., 8 
Wall. 595, 601, 19 L.Ed. 508. * 

12 C.J. p 1108 note 46. 

Bills distinguished 
“When the Constitution was adopt¬ 
ed, bills of attainder and bills of 
pains and penalties were well known 
in the English law. Each of those 
terms had a clear and well-defined 
meaning. Bills of attainder were 
acts of Parliament whereby sentence 
of death was pronounced against the 
accused. Courts of justice were em¬ 
ployed only to register the edict and 
carry the sentence into execution. 
Bills of pains and penalties were 
acts denouncing [sic] milder punish¬ 
ments. The term ‘bill of attainder’ 
in the National Constitution is gen- 
erical, and embraces bills of both 
classes.” 

U.S.—Drehman v. Stifle, supra. 

75. U.S.—^Asbury Hospital v. Cass 
County, N. D,, 66 S.iCt. 61, 326 U.S. 
207, 90 L.Ed. 6—^Hague v. Com¬ 
mittee for Industrial Organization, 
N.J., 59 S.Ct. 954, 307 U.S. 496, 83 
L.Ed. 1423—Grosjean v. American 
Press Co., La., 56 S.Ct. 444, 297 U.S. 
233, 80 L.Ed. 660—Hemphill v. Or- 
loff, Mich., 48 S.Ct. 677, 277 U.S. 
537, 72 L.Ed. 978—Liberty Ware¬ 
house Co. V. Burley Tobacco Grow- 

Co-op. Marketing Ass’n, Ky., 
48 S.Ct. 291, 276 U.S. 71, 72 L.Ed. 
473—^American Fire Ins. Co. v. 
King Lumber & Mfg, Co., Fla., 39 
S.Ct. 431, 260 U.S. 2, 63 L.Ed. 810. 
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Ward Baking Co. v. City of Per- 
nandina, Fla., D.C.Fla., 29 P.2d 
789—Campbell Baking Co. v. City 
of Harrisonville, Mo., D.C.Mo., 19 
P.2d 169. 

Blass V. Weigel, D.C.N.J., 85 

F.Supp. 775—Llano Del Rio Co. of 
Nev. V. Anderson-Post Hardwood 
Lumber Co., D.C.La., 79 F.Supp. 
382, motion denied 84 F.Supp. 336, 
affirmed, C.A.. 187 P.2d 235—Mick¬ 
ey V. Kansas City, Mo., D.C.Mo., 43 
F.Supp. 739—International Union 
of Mine, Mill and Smelter Workers 
V. Tennessee Copper Co., D.C.Tenn., 
31 F.Supp. 1015. 

Air-Way Electric Applicance 
Corporation v. Archer, D.C.Ohio, 
279 F. 878, reversed on other 
grounds Air-Way Electric Appli¬ 
ance Corporation v. Day, 45 S.Ct. 
12, 266 U.S. 71, 69 L.Ed. 169. 

Fla.—Adams v. American Agricultur¬ 
al Chemical Co., 82 So. 850, 78 
Fla. 362. 

Ill.—People V. Woman’s Home Mis¬ 
sionary Soc. of M. E. Church, 135 
N.E. 749, 303 Ill. 418, 

Iowa.—State ex rel. Weede v. Iowa 
Southern Utilities Co. of Delaware, 
2 N.W.2d 372, 231 Iowa 784, modi¬ 
fied on other grounds 4 N.W.2d 869. 

Kan.—State ex rel. Mitchell v. Sage 
Stores Co., 141 P.2d 655, 157 Kan, 
404, rehearing denied 143 P.2d 662, 
157 Kan. 622, affirmed 65 S.Ct. 9, 
323 U.S. 32, 89 L.Ed. 25. 

Mass.—Pilgrim Real Estate v. Su¬ 
perintendent of Police of Boston, 
112 N.E.2d 796, 330 Mass. 260— 
Bowe V. Secretary of the Com., 
69 N.E.2d 116, 320 Mass. 230, 167 
A.L.R. 1447—Arizona Commercial 
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tions.*^® , The various state constitutions contain pro¬ 
visions forbidding the grant of special privilges or 
immunities, the scope and application of such provi¬ 
sions being discussed infra §§ 459-469, 

§ 457, - Original Provision 

The guaranty contained in articie 4 § 2 of the federal 
Constitution protects oniy citizens of a state in their 
naturai capacity, and applies only to persons, not to 
things. It requires each state to accord to citizens of 
other states the privileges and immunities to which Its 
own citizens are entitled, but does not operate as a limi¬ 
tation of a state's authority over its own citizens, or 
give to citizens of other states greater privileges in a 
particular state than those enjoyed by its own citizens. 

The guaranty contained in the Constitution as 
originally adopted merely limits the power of a state 
to exclude citizens of other states from the privi¬ 
leges granted to its own citizens, and does not 


deprive the states of their power to deal with the 
rights of residence or of ingress or egress therein 
except to the extent of that limitation.'^'^ Xhe word 
'^citizens” as used in the privileges and immunities 
clause of the Constitution must be given the same 
meaning as that given to ^'citizens” in the Four¬ 
teenth Amendment.77.5 Jt protects only those per¬ 
sons who are citizens of one of the states in the 
union.'^S Thus, it does not apply to aliens,or to 
citizens of the United States resident in an organ- 
ized^^^ or unorganized^'! territory of the United 
States. It applies to persons only, not to things.®- 
Slaves were not included,S3 nor free negroes,34 ex¬ 
cept when they were citizens under the laws of the 
state in which they had their domicile.35 

This provision has no application to an exercise 
of power by the federal government,35.5 and it in 


Mining Co. v. Iron Cap Copper Co., 
128 N.B. 4, 236 Mass. 185. 

Mich.—Hemphill v. Orloff, 213 N.W. 
867, 238 Mich. 508, 68 A.L.R. 507, 
affirmed 48 S.Ct. 577, 277 U.S. 

537, 72 L.Ed. 978. 

Miss.—Miller v. Lamar Life Ins. Co., 
131 So. 282,, 168 Miss. 753. 

Mo.—Massachusetts Bonding & Ins. 
Co. V. Chorn, 201 S.W. 1122, 274 
Mo. 15. 

Weed V. Bank Sav. Life Ins. 
Co., App., 24 S.W.2d 653. 

N.C.—Bethlehem Motors Corporation 
V. Plynt, 100 S.B3. 693, 178 N.C. 399, 
reversed on another ground 41 S. 
Ct. 671, 256 TJ.S. 421, 65 L.Ed. 1029 
—Wallace v. Moore, 100 S.B. 237, 
178-N.C. 114. 

N.T.—J. D. L. Corporation v. Bruck- 
man, 11 N.Y.S.2d 741, 171 Misc. 3. 

Hoopeeton Canning Co. v. Pink, 
24 N.T.S.2d 312, reversed on other 
grounds 29 N.Y.S.2d 300, 262 App. 
Div. 446, reversed on other grounds 
43 N.E.2d 49, 288 NY. 291, affirm¬ 
ed Hoopeston Canning Co. v. Cul¬ 
len, 63 act. 602, 318 U.S. 313, 87 L. 
Ed, 777, 146 A.L.R. 1113. 

N.D.—^Asbury Hospital v. Cass Coun¬ 
ty, 7 N.W.2d 438, 72 N.D. 359. 

Or.—State ex rel. Luckey v. James, 
219 P.2d 766, 189 Or. 268—Mer- 
genthaler Linotype Co. v. Spokes¬ 
man Pub. Co., 270 P. 619, 127 Or. 

19 6i—Corporation of Sisters of Mer¬ 
cy V. Lane County, 261 P. 694, 123 
Or. 144. 

Tex.—San Jacinto Nat. Bank v. Shep¬ 
pard, Clv.App., 125 S.W.2d 716. 

Wis.—State v. Dammann, 224 N.W. 
139, 198 Wls. 265. 

12 C.J. p 1121 notes 68, 69, p 1143 
note 86—14 C.J. p '67 note 39—14A 

C. J. p 1251 note 16. 

Incorporated religious society 

U.S.—^Leiby v. City of Manchester, 

D. C.NH., 33 F.Supp. 842, reversed 
on other grounds, C.C.A., 117 P.2di 


661, certiorari denied 61 S.Ct. 838, 
313 U.S. 562, 85 L.Ed. 1522. 

Trade union was not entitled to 
privileges and immunities of citi¬ 
zen. 

U.S.—United Furniture Workers of 
America, C, I. O. v. Gates, D.C.Ind., 
76 F.Supp. 620. 

76. U.S.—^Williams v. Mayor and 
City Council of Baltimore, Hd., 63 
S.Ct. 431, 289 U.S. 36, 77 L.Ed. 
1015. 

Cal.—Mallon v. City of Long Beach, 
282 P,2d 481. 

Wis.—Madison Metropolitan Sewer¬ 
age Dist. V. Committee on Water 
Pollution, 60 N.W.2d 424, 260 Wis. 
229—State ex rel. Martin v. City 
of Juneau, 300 N.W. 187, 238 Wis. 
664. 

Townships 

Statute to relieve sureties on bonds 
of public depositories did not abridge 
privileges or immunities of citizens 
of the United States as regards 
township, which is mere state agen-. 
cy without privileges or immunities 
under the federal Constitution. 

Ind.—Bolivar Tp. Board of , Finance 
of Benton County v. Hawkins, 191 
N.E* 1,58, 207 Ind, 171, 96 A.L.R. 
271. 

School districts 

Statute authorizing county com¬ 
missioners to attach territory of ad¬ 
joining school district to a district 
having a city, etc., of not more than 
seven thousand inhabitants, wholly 
or partly within its boundaries, on 
petition of a majority of legal voters 
of latter district, does not infringe 
rights of citizens in violation of 
Const, art 1 § 2, or ConstU.S. 
Amendm. XIV 5 1. 

Minn.—Kramer v. Renville County, 
176 N.W. 101, 144 Minn. 195. 

77. U.S.—-U, S. V. Wheeler, Arlz., 41 
S.Ct. 133, 264 U.S. 281, 65 L.Bd. 


77.5 U.S.—Andor.qon v. Scholes, D.C. 
Alaska, 83 F.Supp. CSl. 

78. U.S.—Scott V. Sandford, Mo., 19 

How. 393, 16 691. 

N.C.—Little V. Milos, 169 S.E. 220 
204 N.C. 646. 

12 C.J. p 1109 note 51, 

79. Cal.—^In ro Johnson, 73 P. 424, 
139 Cal. 532, 96 Am.S.R. 161. 

12 C.J. p 1109 note 52. 

80. U.S.—Anderson v. Scholes, D.C. 
Alaska, 83 F.Supp. 681, 

Alaska.—U. S. v. Rogge, 10 Alaska 
130. 

Cal.—In re Johnson, 73 P. 424, 139 
Cal. 532, 96 Am.S.R. 161. 

Mont.—In ro Colbert, 119 P. 791, 44 
Mont. 259. 

N.C.—Little V. Milos, 169 S.E. 220. 
204 N.C. 646. 

81 . Ark.—Sutton v. Hays, 17 Ark. 
462. 

N.C.—Little V. Miles, 169 S.E. 220. 
204 N.C. 646. 

82 . Pa.—Shipper v. Pennsylvania R. 
Co., 47 Po. 338. 

83 . Ky.—Commonwealth v, Griffin, 

3 B.Mon. 208. 

12 C.J. p 1109 note 66. 

84. U.S.—Scott V. Sandford, Mo., 19 
How. 393, 16 L.Ed. 601. 

12 C.J. p 1109 note 67. 

85. U.S.—The Cynosure, D.C.Mass,, 

6 F.Cas.No,3,629, 1 Sprague 88. 

Ind.—Smith v. Moody, 26 Ind. 299. 

S- V. Gordon Klyoshl 
Hirabayashl, D.C.Wash., 46 F.Supp. 
667. 

Curfew regulations 
Privileges and immunities clause 
of Constitution has no application to 
an exercise of power by federal gov¬ 
ernment in time of war in enforcing 
curfew regulations in a military area 
and exciudlhg therefrom persons of 
Japanese ancestry. 

U.S.—U. S. V. Gordon Klyoshi Hira- 
' bayashi, supra. 
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no way affects the powers of congress over the ter¬ 
ritories and the District of Columbia. ^5-10 it does 
not affect the power of congress to give the residents 
of territories and Indian reservations privileges and 
immunities not accorded to nonresidents thereof.^6 
Furthermore, it was intended to protect the privi¬ 
leges of citizens against state action only, and not 
against the acts of individuals, ^nd it protects 
persons only in their natural capacity, and not in 
their capacity as members, officers, or'agents of a 
corporation. 88 It requires each state to accord to 
the citizens of sister states the privileges and im¬ 
munities to which its own citizens are entitled with¬ 
in its boundaries by reason of their state citizen¬ 
ship,89 although at times the character of the act 
may be so affected by the residence of the actor as 
to call for varying regulations with a view to the 
attainment in the end of a truer level of equality.90 


The guaranty does not require that the rights of 
nonresidents at all times equal those of residents of 
a state.9<^-S A state need not, when ‘conferring a 
privilege or immunity on its own citizens, also in 
terms confer the same privilege or immunity on 
citizens of other states.^®*^® There are privileges 
that may be accorded by a state to its own people, 
in which citizens of other states may not par¬ 
ticipate, except in conformity with such reasonable 
regulations as may be established by the state.80-l5 
The Constitution forbids only such legislation af¬ 
fecting citizens of the respective states as will sub¬ 
stantially or practically put a citizen of one state 
in a condition of alienage when he is within or 
when he removes to another state.90-20 

The privileges and immunities so protected are 
the fundamental privileges of citizenship,such 
as the right to pass freely from one state to an- 


85.10 XT.S.—^Duehay v. Acacia Mut. 
Life Ins. Co.. 3,05 F.2d 768,, 70 
App.D.C. 245, 124 A.L.R. 1268. 

86. Ind.T.—McFadden v. Blocke, 54 
S.W. 873, 3 Ind.T. 224, 58 L.R.A. 
894. 

87. U.S.—^U. S. V. Wheeler, Ariz., 41 
S.Ct. 133, 254 U.S. 281, 65 L.Ed. 270. 

88. Va.—Slaughter v. Common¬ 
wealth, 13 Gratt. 767, 54 Va. 767. 

89. U.S.—^Hague v. Committee for 
Industrial Organization, N.J., 59 
S.Ct. 954, 307 U.S. 496, 83 L.Ed. 
1423. 

Richter v. East St. Louis & S, 
Ry. Co., D.C.MO., 20 F.2d 220. 

Blass V. Weigel, U.C.N.T., 85 

F.Supp. 775—^Henderson v. U. S,, D. 
C.Md., 63 F.Supp. 906—Coates v. 
Lawrence, D.C.Ga., 46 F.Supp. 414, 
aflarmed, C.C.A., 131 F.2d 110, cer¬ 
tiorari denied 63 S.Ct. 532, 318 U. 
S. 759, 87 L.Ed. 1132—-Muir v. Kes- 
singer, D.C.Wash., 35 F.Supp. 116, 
remanded, C.C.A., 121 F.2d 456— 
Ratta V. Healy, D.C.N.H., 1 F.Supp. 
669, appeal dismissed Healy v. 
Katta, 53 S.Ct, 522, 289 U.S. 701, 

77 L.Ed. 1459 and affirmed, C.C.A., 
67 F.2d 554, reversed on other 
grounds 54 S.Ct. 700, 292 U.S. 263, 

78 L.Ed. 1248. 

Me.—State v. Cohen, 177 A. 403, 133 
Me. 293. 

N.Y.—Smith v. Loughman, 157 N.E. 
753, 245 N.T. 486, certiorari denied 
Loughman v. Smith, 48 S.Ct. 119, 
275 U.S. 560, 72 L.Ed. 426, reargu¬ 
ment denied Smith v. Loughman, 
161 N.E. 176, 247 N.Y. 546. 

N.C.—Little V. Miles, 169 S.E. 220, 
204 N.C. 646. 

Wis.—Konkel v. State, 170 N.W. 715, 
168 Wis. .335. i 

12 C.J. p 1109 note 61, 

90. U.S.—^Toother v. WitSell, S.C., 68 
S.Ct. 1156, 334 U.S. 386, 92 L.Ed. 


1460, rehearing denied 69 S.Ct. 12, 
335 U.S. 837, 93 L.Ed. 389. 

Russo V. Reed, D.C.Me., 93 F. 
Supp. 654.' 

N.Y.—Srhith v. Loughman, 157 N.E. 
753, 245 N.Y. 486, certiorari denied 
Loughman v. Smith, '48 S.Ct. 119, 
275 U.S. 560, 72 L.Ed. 426, reargu¬ 
ment denied Smith v. Loughman, 
161 N.E. 176, 247 N.Y. 546. 

90.5 N.D.—^Benson v. Schneider, 68 
N.W.2d 665. 

90.10 U.S.—^Blake v. McClung, Tenn., 
19 S.Ct. 165, 172 U.S. 239, 43 L. 
Ed. 432. 

Cal.—^In re Johnson's Estate, 73 P. 

424, 139 Cal. 632, 96 Am.S.R. 161. 
D.C.-^Duehay v. Acacia Mut. Life 
Ins. Co., 105 F.2d 768, 70 App.D.C. 
245, 124 A.L.R. 1268. 

90.15 U.S.—^Haavik v. Alaska Pack¬ 
ers’ Ass’n, Gal., 44 S.Ct. 177, 263 U. 
S. 510, 68 L.Ed. 414—^Ferry v. Spo¬ 
kane, Portland & Seattle Ry. Co., 
Or., 42 S.Ct. 358, 258 U.S. 314, 66 
L.Ed. 635, 20 A.L.R. 1326—La Tour- 
ette V. McMasters, S.C., 39 S.Ct. 
160, 248 U.S. 465, 63 L.Ed. 362— 
Blake v. McClung, Tenn., 19 S.Ct. 
165, 172 U.S. 239, 43 L.Ed. 432— 
Paul V. Virginia, Va., 8 Wall. 168, 
19 L.Ed. 357. 

D.iC.—^Duehay v. Acacia Mut. Life 
Ins. Co., 105 P.2d 768, 70 App.D.C. 
245, 124 A.L.R. 1268. 

90.20 U.S.—Blake v. McClung, Tenn., 
19 S.Ct. 165, 172 U.S. 239, 43 L.Ed. 
432. 

D.C!3.—^Duehay v. Acacia Mut. Life 
Ins. Co., 105 F.2d 768, 70 App.D.C. 
^ 245, 124 A.L.R. 1268. 

91. U.S.—^Maxwell v. Bugbee, N.J., 
40 S.Ct. 2, 260 U.S. 626, 63 L.Ed. 
1124. 

Ala.—Hogan v. Hartwell, 7 So.2d 889, 
242 Ala. 646. 


D.C.—^Duehay v. Acacia Mut. Life 
Ins. Co., 105 P.2d 768, 70 App.D.C. 
246, 124 A.L.R."1268. 

N.C.—^Little V. Miles, - 169 S.E. 220, 
204 N.C. 646. 

Wis.—-Bode v. Flynn, 252 N.W. 284, 
213 Wis. 509, 94 A.L.R. 480. ‘ 

12 C.J. p 1109 note 62. 

Privileges and • immunities defined' 

(1) These privileges and immuni¬ 
ties have been defined as “those priv¬ 
ileges and immunities which are, in 
their nature, fundamental; which'be¬ 
long, of right, to the citizens of all 
free governments; and- which have, 
at all times, been enjoyed by the cit¬ 
izens of the several states which 
compose this Union.” 

U.S.—Corfleld v. Coryell, Pa., 6 F. 

I Cas.No.3,230, 4 Wash.C.C. 371> 380. 

(2) The clause of United States 
Constitution guaranteeing to the citi¬ 
zens of each state all the privileges 
and immunities of citizens in the 
several states refers to those priv¬ 
ileges and immunities which are fun¬ 
damental, belong of right to the cit¬ 
izens of all free governments and 
which have at all times been enjoy¬ 
ed by citizens of. the several states 
which composed the United States 
from the time they became free and 
sovereign. 

U.S.—In re Slaughter-House Cases, 
La., 16 Wall. 36, 21 L.Ed. 394. 

Coates V. Lawrence, D.C.Ga., 46 
F.Supp. 414, affirmed, C.C.A., 131 
F.2d 110, certiorari denied 63 S.Ct. 
532, 318 U.S. 759, 87 L.Ed. 1132. 

Pursuit of happiness 
Under Article of Federal Constitu¬ 
tion entitling citizens of each state 
to all privileges and immunities of 
citizens of the several states the 
right of citizen to engage in the pur- 
'suit of happiness is protected. 

U.S.—Valle V. Stengel, C.A.N.J., 176 
F.2d 697, 
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other ;92 hut the clause in question does not take 
away from the states the power to regulate the 
right of succession to property.^S xhe legislature 
has no power to impose burdens on citizens of other 
states that are not imposed on citizens of its own 
state but, if a statute gives benefits to the citi¬ 
zens of the state, the constitutional provision mere¬ 
ly extends the benefits to noncitizens;^^ nor has a 
state power to impose burdens on goods produced 
in other states that are not laid on similar goods 
produced in its own state,® ^ nor may it deny to 
citizens of other states the right to acquire and hold 
property in the same manner as a citizen of the 
state where the property is situated,®'^ 

This clause of the Constitution, however, refers 
to privileges and immunities which the citizens of 
the several states enjoy as citizens of the United 
States, and has no relation to privileges and im¬ 
munities appertaining to citizenship in the states as 
distinguished from citizenship in the United 
States;®5 nor does it operate as a limitation of 
the authority of a state over its own citizens.®® 
The guaranty does not extend to any right enjoyed 
otherwise than by reason of citizenship,^ such as 


16 A C.J.S. 

rights growing out of residence,^ the terms *'citizen- 
ship” and “residence’" not being synonymous, as 
stated in Citizens § 1. For example, it docs not 
extend to political privileges, such as the right to 
vote and to hold office,® and rights attached by law 
to contracts by reason of the place where such 
contracts are made or executed, irrespective of the 
citizenship of the parties, cannot be deemed “privi¬ 
leges of a citizen” within the meaning of the Con¬ 
stitution;^ nor does it give to citizens of other 
states greater privileges in a particular state than 
those enjoyed by its own citizens,^ but merely for¬ 
bids arbitrary distinctions against citizens of other 
states.® The Constitution does not give the laws of 
any one state the slightest force in another state, 
or guarantee to citizens of one state resident there 
rights in another state which they would have if 
resident in such latter state,® nor are special privi¬ 
leges enjoyed by citizens in their own states se¬ 
cured to them in other states thereby.® The pro¬ 
vision in question does not give a citizen the right 
to complain that the laws of the state are more 
favorable to citizens of another state.^® Paragraph 
2 of the privileges and immunities clause relating 


92. U.S.—-Maxwell v. Bugbee, N.J., 
40 S.Ct. 2. 260 TJ.S. 625, 63 L,Ed. 
1124—U. S, V. Miller, D.C.Ky., 17 
F.Supp. 66. 

N.C.—Little V. Miles, 169 S.E. 220, 
204 N-C. 646, 

Pa.—Stoner v. Higginson, 176 A. 627, 
316 Pa, 481. 

12 O.J. p 1109 note 62. 

93. Ill.—People v. O'Donnell, 158 N. 
E. 727, 327 Ill. 474. 

94. Cal.—Quong Ham Wah Co. v. 
Industrial Acc. Commission of Cal¬ 
ifornia, 192 P. 1021, 184 Cal. 26, 12 
A.L,R* 1190, error dismissed 41 S. 
Ct. 373, 265 U.S. 446, 66 L.Ed. 723. 

N.C.—Little v. Miles, 169 S.E. 220, 
204 N.C. 646. 

12 C.J. p 1109 note 63. 

95. Cal.—Quong Ham Wah Co. v. 
Industrial Acc. Commission of Cal¬ 
ifornia, 192 P. 1021, 184 Cal. 26, 12 
A-L.R. 1190, error dismissed 41 S. 
Ct. 373, 255 U.S. 445, 65 L.Ed. 723. 

96. U.S.—William R. Compton Co. 
V. Allen, D.C.Iowa, 216 P. 537, 

Ky.—^Rash v. Holloway, 6 Ky.L. 291. 

97. Ind.—Brown-Ketcham Iron Works 
V. Swift Co., 100 Nr.E. 584, 860, 53 
Ind.App. 630. 

Md.—^Ward v. Morris, 4 Harr. & M, 
330. 

93. U.S.—^Reconstruction Finance 
Corporation v. Marks, D.C.W.Va., 
42 F.Supp. 477. 

III.—Whitney v. Madden, 79 N.E.2d 
593, 400 IlL 185, certiorari denied 
*69 S.Ct. 66, 336 U.S. 828, 93 L.Ed. 
382. 


Iowa.—dander v. Hollo well, 188 N. 
W. 667, 193 Iowa 979, error dis¬ 
missed 43 S.iCt. 699, 262 U.S. 731, 
68 L.Ed. 1206. 

Ky.—Hensley v. Hensley, 161 S.W.2d 
69, 286 Ky. 378. 

99. U.S.—Hughes v. Caddo Parish 
School Bd., D.C.La., 67 F.Supp. 608, 
affirmed 66 S.Ct. 662, 323 U.S. 686, 
89 L.Ed. 654. 

Ala.—Weil v. State, 186 So. 467, 237 
Ala. 293. 

D.C.—Duehay v. Acacia Mut. Life 
Ins. Co., 106 F.2d 768, 70 App.D.C. 
246, 124 A.L.R. 1268. 

NT.C.—Little V. Miles, 169 S.E. 220, 204 
N.C. 646. 

12 C.J. p 1109 note 66. 

Diversity of citizenship 
A violation of the constitutional 
provision that the citizens of each 
state shall be entitled to all priv¬ 
ileges and immunities of citizens in 
the several states arises only where 
there is diversity of citizenship. 
U.S.—Blass V. Weigel, D.C.N.J., 86 
F.Supp. 775. 

1. U.S.—Connor v. Elliott, La., 18 
How. 591, 15 L.Ed. 497. 

12 C.J. p 1109 note 67. 

2. U.S.—^La Tourette v. McMaster, 
S.C., 39 S.Ct. 160, 248 U.S. 4 65, 63 
L.Ed. 362. 

12 C.J. p 1109 note 68, 

3. Ala.—Hogan v. Hartwell, 7 So. 
2d 889, 242 Ala. 646. 

Cal.—^Van Valkenburg v. Brown, 43 
Cal. 43, 13 Am.R. 136. 

Va.—^Murray v. McCarty, 2 Munf. 
393, 16 Va. 393. 
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4. U.S.—Connor r. Elliott, La., 18 
How. 591,. 15 L.Ed. 497. 

5. U.S.—Richter v. East St. Louis 
& S. Ry. Co., D.C.Mo., 20 F,2d 220. 

12 C.J. p 1110 note 71. 

Subjection to laws of state 
Citizens of foreign states, when 
within jurisdiction of another state, 
are subject to laws of latter. 

Ill.—People V. Meyering, 181 N.E. 
300, 348 Ill. 486. 

6. U.S.—Richter v. Bast St. Louis 
& S. Ry. Co., D.C.MO., 20 F.2d 220. 

Blass V. Weigel, D.C.N.J., 85 F. 
Supp. 776. 

7. Ill.—^Dougherty v. American Mc¬ 
Kenna Process Co., 99 N.E. 619, 
256 III. 309, L.R.A.1915F 965, Ann. 
Cas.l913D 668. 

Ky.—Commonwealth v. Milton, 12 li. 
Mon. 212, 64 Am.D. 622. 

8. N.J.—McCarter v. Hudson Coun¬ 
ty Water Co., 66 A. 489, 70 N.J.Eu. 
695, 118 Am.S.R. 764, 14 L.R.A., 
N.S., 197, 10 Ann.Cas. 116, aillrmed 
28 S.Ct. 629, 209 U.S. 349, 62 L. 
Ed. 828. 

9. U.S.—Hague v. Committee for In¬ 
dustrial Organization, N.J., 69 S. 
Ct. 954, 307 U.S. 496, 83 L.Ed. 1423. 

Henderson v. U. S., D.C.Md., 63 
F.Supp. 906, 

N.Y.—People v. Griswold, 106 N.E. 

929. 213 N.Y. 92, L.R.A.1915D 638. 
12 C.J. p 1110 note 74. 

10. N.Y.—^In re Davison's Estate, 
244 N.Y.S. 616, 137 Misc. 852, af¬ 
firmed 268 N.Y.S. 42, 236 App.Div. 
684. 
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to extradition, does not protect from arrest in one 
state, a person charged with the commission of a 
crime in another state.^*^ 

§ 458. - Fourteenth Amendment 

The prlviseges and immunities protected by the Four¬ 
teenth Amendment are only those arising under the Con¬ 
stitution and laws of the United States and not those 
accruing from state citizenship. 

A statute which abridges privileges or immuni¬ 
ties of citizens of the United States is unconstitu¬ 
tional under the Fourteenth Amendment to the 


federal Constitution.l2 The Fourteenth Amend¬ 
ment does not forbid all discrimination or in¬ 
equality, and certain privileges may be granted 
some and denied to others, under some circumstanc¬ 
es, if they be granted or denied on the same terms 
and if there exists a reasonable basis therefor.^ 2. 5 
The privileges and immunities protected by this 
clause of the Constitution are only those which owe 
their existence to the federal government, its na¬ 
tional character, its Constitution, or its laws,^3 and 
not such i-ights as accrue from state citizenship. 


11. N.T.—Burton v. New York Cent. 
& H. R. R. Co., N.T., 38 S.Ct. 108, 
245 U.S. 816, 62 L.Ed. 314. 

12 . U.S.—Apodaca v. U. S., C.A.N.M., 
188 F.2d 932—Schatte v. Interna¬ 
tional Alliance of Theatrical Stage 
Emp. & Moving Picture Operators 
of U. S. and Canada, C.C.A.Cal., 
166 P.2d 216, certiorari denied 68 
S.Ct. 1018, 334 U.S. 812, 92 L.Ed. 
1743—Oney v. Oklahoma City, C.C. 
A.Okl., 120 F.2d 861. 

Feely v. Sidney S. Schupper In¬ 
terstate Hauling System, D.C.Md., 
72 P.Supp. 663. 

Ala.—^Alabama Public Service Com¬ 
mission V. Mobile Gas Co., 104 
So. 638, 213 Alsu 50. 41 A.L.R. 872. 
Cal.—People v. Gidaly, 93 P.2d 660, 
35 Cal.App.2d Supp, 758. 

Pa.—Commonwealth v. Vuletich, 42 
’Pa.Dist. & Co. 208, 33. Mun.L.R. 1, 
89 Pittsb.L.J, 441—Commonwealth 
V. Petersheim, 14 Som.Leg.J. 329. 
Purpose of ameudment 

The privileges and immunities and 
the interstate commerce clauses of 
the Constitution were designed to 
keep open commerce in goods, ideas, 
and individuals. 

Fla.—O’Connell v. Kontojohn, Fla., 
179 So. 802. 

“Immunities” and “privileges” 

The word “immunities” and the 
word “privileges” as used in the 
privilege and immunity clause of the 
federal Constitution are synonymous 
terms, and mean a right conferred 
peculiar to some individual or body, 
a favor granted, a special privilege, 
an affirmative act of selection of 
special subjects of favors not enjoy¬ 
ed by citizens In general. 

Ind.—State v. Griffin, 79 N.E.2d 537. 
226 Ind. 279, followed in State v. 
Harvey, 79 N.E.2d 644, 226 Ind. 
292, and State v. Beavers, 79 N.E, 
2d 544, 226 Ind. 293—Hammer v. 
State, 89 N.E. 860, 173 Ind. 199, 
24 L.R.A.,N.S., 796, 140 Am.S.R. 
248, ''21 Ann.Cas. 1034. 

12.5 Ariz.—Schrey v. Allison Steel 
Mfg. Co., 255 P.2d 604, 75 Ariz. 282. 

13. U.S.—Snowden v. Hughes, Ill., 
64 S.Ct. 397, 321 U.S. 1, 88 L.Ed. 
497, rehearing denied 64 S.Ct. 778, 
321 U.S. 804, 88 L.Ed. 1090—Mad¬ 


den v. Commonwealth of Kentucky, 
Ky., 60 S.Ct. 406, 309 U.S. 83, 84 
L.Ed. 590, 125 A.L.R. 1383—Breed¬ 
love v. Suttles, Ga., 68 S.Ct. 205, 
302 U.S. 277, 82 L.Ed. 252—Ownbey 
V. Morgan, Del., 41 S.Ct. 433. 256 
U.S. 94, 65 L.Ed. 837, 17 A.L.R. 873 
—Maxwell v. Bugbie, N.J., 40 S.Ct. 
2, 250 U.S. 525, 63 L.Ed. 1124. 

Apodaca v. U. S., C.A.N.M., 188 F. 
2d 932—Siegel v. Ragen, C.A.I11., 
180 F.2d 785, certiorari denied 70 
S.Ct. 1015, 339 U.S. 990, 94 L.Ed. 
1391, rehearing denied 71 S.Ct. 12, 
340 U.S. 847, 96 L.Ed. 621—Glick- 
er V. Michigan Liquor Control 
Commission, C.C.A.Mich., 160 F.2d 
96—Douglas v. City of Jeannette, 
Pa., C.C.A.Pa., 130 F.2d 652, af¬ 
firmed 63 S.Ct. 877, 319 U.S. 157, 
87 L.Ed. 1324, rehearing denied 63 
S.Ct 1170, 319 U.S. 782, 87 L.Ed. 
1726—Pirtle v. Brown, C.C.A.Tenn., 
118 F.2d 218, 139 A.L.R. 557, cer¬ 
tiorari denied 62 S.Ct 64, 314 U.S. 
621, 86 L.Ed. 499. 

Wall V. King, D.C.Mass., 109 F. 
Supp. 198, affirmed 206 F.2d 878, 
certiorari denied 74 S.Ct. 275, 346 
U.S. 915, 98 L.Ed. 411—^Watkins v. 
Oaklawn Jockey Club,, D.C.Ark., 86 
F.Supp. 1006, affirmed, C.A., 183 F. 
2d 440—Feely v. Sidney S. Schup¬ 
per Interstate Hauling System, D. 
C.Md., 72 F.Supp. 663—Gobitis v. 
Minersville School Dist, D.C.Pa., 
21 F.Supp. 581. 

Ariz.—^Valley Nat. Bank of Phcenix v. 

Glover, 159 P.2d 292, 62 Ariz. 538. 
Fla.—Stephens v. Stickel, 200 So. 
396, 146 Fla. 104—^Hall v. Moran, 

89 So. 104, 81 Fla. 706. 

Ga.—Walker v. Whittle, 64 S.E.2d 
87, 83 Ga.App. 445. 

Ill.—Whitney v. Madden, 79 N.E.2d 
593, 400 Ill. 185, certiorari denied 
69 S.Ct 55, 335 U.S. 828, 93 L.Ed. 
382—People v. Lawrence, 61 N.E. 
2d 361, 390 Ill. 499, certiorari de¬ 
nied 66 S.Ct 38. 326 U.S. 731, 90 
L.Ed. 435, rehearing denied 66 S.Ct 
136, 326 U.S. 808, 90 L.Ed. 492, 66 
S.Ct 228, 326 U.S. 810, 90 L.Ed. 

495, and 66 S.Ct 469, 326 U.S. 811, 

90 L.Ed. 496. motion denied 66 

S.Ct 482, 326 U.S. 812, 90 L.Ed. 

1039, and 66 S.Ct 676, 327 U.S. 

816, 90 L.Ed. 1041, and rehearing 
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denied 66 S.Ct 814, 327 U.S. 818, 90 
L.Ed. 1041. 

Ind.—State v. Griffin, 79 N.E.2d 537, 
226 Ind. 279, followed in State v. 
Harvey, 79 N.E.2d 644, 226 Ind. 
292, and State v. Beavers, 79 N.E. 
2d 644, 226 Ind. 293. 

Ky.—Hensley v. Hensley, 151 S.W. 
2d 69, 286 Ky. 378. 

Me.—State v. Cohen, 177 A. 403, 133 
Me. 293. 

Neb.—Boone County Old Age Assist¬ 
ance Bd. V. Myhre, 32 N.W. 262, 
149 Neb. 669. 

N.J.—Morgan v. Civil Service Com¬ 
mission, 36 A.2d 898, 131 N.J.Law 
410. 

Okl.—^McCutchan v. Oklahoma Tax 
Commission, 132 P.2d 337, 191 Okl. 
578—Ex parte Davis, 91 P.2d 799, 
66 Okl.Cr. 271. 

Or.—Thompson v. Dickson, 275 P.2d 
749, 202 Or. 394—City of Portland 

V. Goodwin, 210 P.2d 677, 187 Or. 
409. 

R.I.—Morrison v. Lamarre, 65 A.2d 
217, 75 R.I. 176—Thayer Amuse¬ 
ment Corporation v. Moulton, 7 A. 
2d 682, 63 R.I. 182, 124 A.L.R. 236. 
Tenn.—City of Knoxville v. State ex 
rel. Hayward, 133 S.W.2d 465, 175 
Tenn. 169. 

W.Va.—State v. Blevins, 48 S.E,2d 
‘ 174, 131 W.Va. 360. 

Wis.—^Weinberg v. Kluchesky, 294 N. 

W. 530, 236 Wis. 99—Vieau v. Com¬ 
mon Council of City of Chippewa 
Falls, 292 N.W. 297, 235 Wis. 122. 

11 C.J. P 802 notes 27, 28—12 C.J. p 
1110 note 75. 

14. U.S.—Snowden v. Hughes, Ill., 
64 S.Ct 397, 321 U.S. 1, 88 L.Ed. 
497, rehearing denied 64 S.Ct 778, 
321 U.S. 804, 88 L.Ed. 1090—Mad¬ 
den V. Commonwealth of Ken¬ 

tucky, 60 S.Ct 406, 309 U.S. 83, 84 
L.Bd, 590, 125 A.L.R. 1383— 

Breedlove v. Suttles, Ga., 58 S.Ct. 
205, 302 U.S. 277, 82 L.Ed. 252— 
Hamilton v. Regents of University 
of California, Cal., 56 S.Ct 197, 

293 U.S. 245, 79 L.Ed. 343, rehear¬ 
ing denied 55 S.Ct 345, 293 U.S. 
633, 79 L.Ed. 717—Prudential Ins 
Co. of America v. Check, Mo., 42 
S.Ct 616, 259 U.S. 530, 66 L.Ed.. 

1044, 27 A.L.R. 27. 
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These privileges and immunities include the right 
of ingress and egress from state to staters and to 
the national capital,the right to protection on 
the high seas and in foreign countries,the right 
to use the streets and public places,the right 
peaceably to assemble,^^-'^^ the right to the enjoy¬ 
ment of life and liberty, to acquire and possess 
property of every kind, and to pursue happiness 
and safety,IS and the right to act as sureties on 
bonds regardless of the pursuit of a certain busi¬ 
ness but they do not include the right to be 
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secure in one’s house,20 the right to exemption from 
unreasonable searches and seizures,protection 
against false imprisonment by state, officers,21’5 the 
right to attend the public schools of the state ,22 
the right to succeed to property,23 the right to fish 
in the state’s waters^^ or plant oysters under navi¬ 
gable waters,25 the right to act as agent of a for¬ 
eign corporation prohibited from doing business in 
the state,25 the right to trial by jury in a state court 
for a state offense,27 the right to practice law in the 
state courts, 2 8 the right of suffrage or the right to 


Siegel V. Ragen, C.A.Ill., 180 F. 
2d 785, certiorari denied' 70 S.Ct. 
1015, 339 U,S. 990, 94 KEd. 1391, 
rehearing denied 71 S.Ct. 12, 340 

U. S. 847, 96 L.Ed. 621—dicker v. 
Michigan Liquor Control Commis¬ 
sion, C.C.A.Mich., 160 F.2d 96 t- 
Gloucester Seafood Workers' Ass'n 

V. Houston, D.aVa., 35 P.2d 193. 
Wall V. King, D.C.Mass., 109 P. 

Supp. 198, affirmed, C.A., 206 P. 
2d 878, certiorari denied 74 S.Ct. 
275, 346 U.S. 915, 98 L.Ed. 411— 
Watkins v. Oaklawn Jockey Club, 
D.C.Ark., 86 F.Supp. 1006, affirmed, 
C.A., 183 P.2d 440. 

Chandler v. Neff, D.C.Tex., 298 P, 
515. 

Cal.—Steiner v. Darby, 199 P.2d 429, 
88 Cal.App.2d 481, certiorari dis¬ 
missed 70 S.Ct. 161, 338 U.S. 327, 
94 L.Ed. 144. 

Ga.—Walker v. Whittle, 64 S.E.2d 
87, 83 Ga.App. 445. 

Ind.—State v. Griffin, 79 N.E.2d 637, 
226 Ind. 279, followed in State v. 
Harvey, 79 N.E.2d 644, 226 Ind. 
292, and State v, Beavers, 79 N.E. 
2d 644, 226 Ind. 293. 

Ky.—Hensley v. Hensley, 151 S.W. 
2d 69, 286 Ky. 378. 

Me.—State v. Cohen, 177 A. 403, 133 
Me. 293. 

N.J.—Morgan v. Civil Service Com¬ 
mission, 36 A.2d 898, 131 N.J.Law 
410. 

Or.—Thompson v. Dickson, 275 P.2d 
749, 202 Or. 394. 

R.I.—Morrison v. Lamarre, 65 A.2d 
217, 76 R.I. 176. 

Tenn.—City of Knoxville v. State 
ex rel. Hayward, 133 S.W.2d 465, 
175, Tenn. 169. 

Wis.—^Weinberg v. Kluchesky, 294 
N.W. 630, 236 Wis. 99—Vieau v. 
Common Council of City of Chip¬ 
pewa Palls, 292 N.W. 297, 235 Wis. 
122 . 

W.Va.—^Hinebaugh v. James, 192 S. 

B. 177, 112 A.L.R. 69. 

11 C.J. p 803 note 29—12 C.J. p llll 
note 88. 

“That there is a citizenship of the 
United States and a citizenship of a 
state, and the privileges and immuni¬ 
ties of one are not the same as the 
dthef is well established.” 

Cal.—K. Tashiro v. Jordan, 256 P. 
545, 549, 201 Cal. 236, 63 A.L.R. 


1279, affirmed 49 S.Ct. 47, 278 U.S. 
123, 73 L.Ed. 214. 

Privilege arising from state citizen¬ 
ship 

A statute requiring membership 
corporations or associations which 
prescribe an oath as a condition of 
membership to file a sworn copy of 
its constitution, oath, by-laws, and 
list of membership does not abridge 
privileges or immunities of citizens 
of the United States, since, if the 
right to be and remain a member of 
a secret, oath-bound association 
within a state is a privilege arising 
out of citizenship at all, it is an in¬ 
cident of state, rather than United 
States, citizenship. 

U.S.—People of State of New Tork 
ex rel. Bryant v. Zimmerman, 49 S. 
Ct. 61, 278 U.S. 63, 73 L.Ed. 184, 
62 A.L.R. 786. 

15. U.S.—Paul V. Virginia, Va., 8 
Wall. 168, 19 L.Ed. 367. 

12 C.J. p 1110 note 76. 

16. U.S.—In re Charge to. Grand 
Jury, C.C.Tenn., 30 P.Cas.No.18,260, 
21 Int.Rev.Rec. 173. 

17. U.S.—In re Charge to Grand 
Jury, supra. 

17.5 U.S.—Hague v. Committee for 
Industrial Organization, N.J., 69 

S.Ct. 964, 307 U.S. 496, 83 L.Ed. 
1423. 

Ohio.—City of Cleveland v. Tussey, 
13 Ohio Supp. 11—^Village of Deer 
Park V. Schuster, Com.Pl., 4 Ohio 
Supp. 3 94. 

17.10 U.S.—Hague v. Committee for 
Industrial Organization, N.J., 69 
S.Ct. 954, 307 U.S. 496, 83 L.Ed. 
1423. 

18. U.S.—Valle V. Stengel, C.A.N.J., 
176 P.2d 697. 

Pa.—Harrison’s Estate, 23 Pa.Dist. 
605. 

Va.—McCready v. Commonwealth, 27 
Gratt 985, 68 Va., 985. • 

19. Mich.—Kuhn v. Detroit, 88 N. 
W. 470, 70 Mich. 634. 

20. U.S.—U. S. V. Crosby, C.C.S.C., 
26 P.Cas.No.14,893, 1 Hughes 448. 

Ga.—^Walker v. Whittle, 64 S.B.2d 87, 
8,3 Ga.App. 445. 

21. Ga.—Johnson v. State, 109 S.E, 
662, 162 Ga. 271, 19 A.L.R. 641. 
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Walker v. Whittle, 64 S.E.2d 87, 
83 Ga.App. 446. 

21.5 U.S.—Watkins v. Oaklawn 
Jockey Club, D.C.Ark., 86 P.Supp. 
1006, affirmed, C.A., 183 P.2d 440. 

22. Cal.—Ward v. Flood, 48 Cal. 36, 
17 Am.It. 405. 

N.Y.—People v. Gallagher, 11 Abb. 
N.Cas. 187, affirmed 93 N.Y, 438, 
45 Am.R. 232. 

11 C.J. p 805 note C3. 

23. III.—People V. O'Donnell, 168 N, 
E. 727, 327 HI. 474. 

24. U.S.—Thomson v. Dana, D.C.Or., 
52 P.2d 759, affirmed 62 S.Ct 4^9, 
285 U.S. 529, 76 L.Ed. 925. 

Corflold V. Coryell, C.C.Pa., $ 1^. 
Cas.No.3,230, 4 Wash.C.C. 371. 
Mich.—People v. Zlmborg, 33 N.W.2d 
104, 321 Mich. 665. 
trnlted States oltlzeiLsMp alone 
confers no right to fish in state's 
waters, such right being acquired 
only through state citizenship. 

U.S.—Thomson v. Dana, D.C.Or., 62 
P.2d 769, affirmed 62 S.Ct 409, 285 
U.S. 629, 76 L.Ed. 926. 

25. Va.—McCready v. Common¬ 
wealth, 27 Gratt 985, 68 Va. 986. 

Removal of oysters 

Statute authorizing oyster plant¬ 
ers to remove oysters planted in 
beds by mistake did not deprive tong- 
ers of privileges and immunities 
pertaining to United States citizen¬ 
ship. 

U.S.—Gloucester Seafood Workers' 
Ass'n V. Houston, D.C.Va., 35 P. 
2d 193. 

26. U.S.—Hickman v. State, 41 A. 
942, 62 N.J.Law 499; affirmed 44 
A. 1099, 63 N.J.Law 666. 

27. U.S.—Maxwell v. Dow, Utah, 20 
S.Ct 448, 176 U.S. 681, 44 L.Ed. 
597. 

12 C.J. p 1110 note 84—35 C.J. p 
150 note 26. 

28. U.S.—Ex parte Lockwood, Va., 
14 S.Ct. 1082, 164 U.S. 116, 38 L. 
Ed. 929. 

Brents v. Stone, D.C.Ill., 60 P. 
Supp. 82. 

Neb.—State ex rel. Halston v. Turn¬ 
er, 4 N.W.2d 302, 141 Neb. 666, 
144 A.L.R. 138. 

N.C.—Baker v. Varser, 82 S.E. 2d 
90, 240 N.C. 260. 
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vote as in a local bond election,29 to become a can¬ 
didate for, 29*5 or to hold®® a state office, or the 
right of a state to legislate on the question of elec¬ 
tions 'generally.21 The exemption from self-in- 
crimination is not one of the privileges and im¬ 
munities of citizens of the United States which the 
Fourteenth Amendment to the federal Constitution 
forbids the states to abridge nor does the amend¬ 
ment prevent a state from prescribing the qualifica¬ 
tions of jurors, provided no discrimination is made 
because of race or color.23 

The guaranty contained in the constitution re¬ 


quires a state to give a citizen of the United States 
who becomes a bona fide resident of the state the 
rights, privileges, and immunities secured by her 
constitution to her own citizens,but it does not 
entitle a person to enjoy in his own state privileges 
which citizens of other states enjoy under the laws 
of their respective states,25 or to enjoy in another 
state privileges which he enjoys in his home 
state,25 or any other or greater privileges than those 
enjoyed by the citizens of such other state.27 jt 
operates only as a protection against state ac- 
tion,28 which may include action by a municipal cor- 


Utah.—^Ruckenbrod v. Mullins, 133 
P.2d 325, 102 Utah 648, 144 A.L.R. 
830. 

12 C.J. p 1110 note 85. , 

29. U.S.—Breedlove v. Suttles, Ga., 
58 S.Ct. 205, 302 U.S. 277, 82 L. 
Ed. 252.. , 

Ala.—Uavis v. Teague, 125 So. 51, 
220 Ala. 309,' appeal dismissed 60 
S.Ct. 248, 281 U.S. 695, 74 L.Ed. 
1123. 

Ga.—Franklin v. Harper, 56 S.E.2d 
221, 206' Ga^ 779, appeal dismissed 
70 S.Ct. 804, 339 U.S. 946, 94 L. 
Ed. 1361, 

La.—Judice v. Village of Scott, 121 
So, 592, 168 La. Ill,* certiorari 
denied J.udice Co. v. Village of 
Scott, 60 S.Ct. 26, 280 U.^; 666, 74 
L.Ed. 620. 

Minn,—Statp v^'Holm, 238 N.W. 494, 
184 Minn. 228, followed in 238 N. 
W. 792, 184 Minn. 647, reversed on 
other grounds 62 S.Ct. 3,97, 285 

U.S. 355, 76 L.Ed. 795. 

Mo,—State 'ex inf. McKittrick ex 
rel. Ham v.'Hirby, 163 S.W.2d 990, 
349 Mo.^ 988. ' ■ 

R.I.—^Morrison- 'v. La;marre, 65. A.2d 
217, 75 R.t 176. 

12 C.J. p 1110 note 86. ^ 

29.5 ' UiS.—Snowden v. HugheS;, Ill., 
64 39,7, 321. U.iS. 1, 88 L.Ed. 

497, Teheeing, deified 64, S.Ct. 778, 
321 U.S. 804,; 88. L.Ed. 1092^ \ ^ 
R.I.—Morrison v.’ Lamarre, 65 A.2d 
217, 75, R..t. 1,76. ' 

30. Ala.,—Lavis'v. Teague, 125 So. 

. 61,«, 220,< Ala. 309,' appeal dismissed 
60 S.Ct. 248, 281 U.S. 695, 74 L.Ed. 
1123. : . 

Ill. —People V. Loeffler, 61 N.E. 786, 
175,111. :58t5. , 

31. • U.S.^MafcUbuigall v. Green, Ill., 
69 S.Ct. 1, 335 U.S. 281, 93 L.Ed. 

3 .', ' " '■ 

Pirtle ' v.- Brbwn, C.C.A.Tenn., 
118 F.2d 218, 139 A.L.R. 557, cer¬ 
tiorari denied 62 S.Ct. 64, 314 U,S. 
621, 8.6 L.Ed. 499. 

Ill.^People. v^ Sweitzer, 118 N.E. 
477, 282 Ill. 171. 

iq-eb.—Statei ex rel. Beeson v. Marsh, 
34 N.W.2d 279,. 150 Neb. 233. 

32. 'U'.S.-^A!daLmson v. People ' of 
State of Cal., Cal., 67 S.Ct.' 1672, 


332 U.S. 46, 91 L.Ed. 1903, 171 A. 
L.R. 1223, rehearing denied 68 S. 
Ct. 27, 332 U.S. 784, 92 L.Ed. 367— 
Twining v. New Jersey, 29 S.Ct. 
14. 211 U.S. 78, 53 L.Ed. 97. 

In re Tracy, D.C.N.Y., 177 F. 

532. 

Ga.—Hysler v. State, 96 S.E. 884, 
148 Ga. 409. 

70 C.J. p 720 note 71. 

Evidence obtained by illegal search 
The introduction on a criminal 
trial of evidence obtained through 
an illegal search of defendant's house 
and premises violated no right se¬ 
cured to her ujider Const.U.S. 
Amendm. XIV, prohibiting abridg¬ 
ing of privileges and immunities of 
United States citizens. Response of 
supreme court to certified questions. 
Ala.—Banks v. State, 93 So. 293, 207 
Ala.App. 179, 18 Ala,App. 376, 24 
A.L.R. 1359, certiorari denied Ex 
parte Banks, 93 So. 472, 207 Ala. 
603. 

Ga.—Hysler v. State, 96 S.E. 884, 
148 Ga. 409. 

ringer prints and photographs 
' Statute providing for fingerprint¬ 
ing and photographing persons ar¬ 
rested do not abridge the privi¬ 
leges ,or immunities of citizens in 
Violation , of Fourteenth Amend¬ 
ment. 

Ind.—^Voelker v. Tyndall, 75 N.E.2d 
648, 226- Ind. 43—State ex rel. 

Mavity v. Tyndall, 74 N.E.2d 914, 

225 Ind. 360, certiorari denied 68 
•S;Ct. 609, 333 U.8. 834, 92 L.Ed. 
1118, rehearing denied 68 S.Ct 732, 

333 U.S.' 858, 92 L.Ed. 1138. 

33. Ky.—Owens v. Commonwealth, 
222 S.W. 624, 188 Ky: 498. 

34. U.S.—Henderson y. U. S., D.C. 
Md., 63 F.Supp. 906. ' 

—^Valley Nat. Bank of Phoenix 

V. Glover, 159 P,2d^292,-62 Ariz. 
538. ' ’ 

Ind.—State v. Griffin, 79 N.E.2d 537, 

226 Ind. 2^9, followed , in State v. 

Harvey, 79 N.E,2d 644, '226 Ind. 
292, and State v. Beavers, 79 N.E. 
2d 544^ 226 .Ind. 293—Greathouse 
v. Board of School Com'rs of City 
of Indianapohs, .151 N.E. 411, 198 
Ihd. '95. • ' 


Wis.—Konkel v. State, 170 N.W. 715, 
168 Wis. 335. 

Operation of state statute 

All privileges and immunities con¬ 
ferred by state statute upon its 
citizens are conferred upon citizens 
of other states*, in absence of lan¬ 
guage specially limiting act to citi¬ 
zens of state adopting statute. 

Wis.—^Konkel v. State, supra. 

35. Ind.—Mutual Mf g. Co. v. Al- 
paugh, 91 N.E. 604, 92 N.E. 113, 
174 Ind. 381. 

36. Ind.—Mutual Mfg. Co. v. Al- 
paugh, supra. 

37. Ala.—Brown v. Birmingham, 37 
So. 173, 140 Ala. 590. 

Cal.—Starr y. Starr, 263 P.2d 675, 
121 Cal.App.2d 633. 

38. U.S.—^Powe V. U. S., C.C.A.Ala.. 
109 F.2d '147, certiorari denied U 
S. V. Powe, 60 S.Ct. 717, 309 U.S. 
679, 84 L.Ed. 1023. 

• Whittington v. Johnston, I>.C. 
Ala., 102 F.Supp. 352, affirmed,, C.A., 
,201 F.2d 810, certiorari denied, 74 
S.Ct 103, 346 U.S. 867, 98'.L.Ed. 
377 —^Feely v. Sidney S.. Sphupper 
Interstate Hauling System, D.C. 
,Md., 72 F.Supp. 663. 

., United Mine Workers "of Ameri- 
cai Dist. No. 17 v. Chafin', D.C. 

W.Va.,‘2.86 F. 969. 

Alaska.—U. S. v. Rogge, 10 Alaska 
130. ^ , ■ 1 

Cal.^Title Guarantee Sa Trust' Co. v. 

■ Garroit 183 P.; 470, 42,. Cal.App. 
‘l52. ' ' " ‘ ‘ ‘ 

Ohio.—Colbert v. Coney Island, Inc., 

. App., 121 N.E.2d 9il.' 

12 C.J. P 1111 note 92. 

Color of state authority 

The willful deprivation under* col¬ 
or of state authority of privileges or 
immunities secured or protected by 
the federal Constitution .is mad© a* 
criminal offense by the Fourteenth 
Amendment. 

U.S.—Apodaca, v. U. S., C.A.N,m:., 188 
F.2d 932. 

Personal pursuits of officers ‘ 

The Fourteenth Ameudment does 
not' include wrongfiil 'a’ct^'of'.officers 
of the state or county jsolely in their 
personal pursilifii. 

U.S.—^Apodaca v. U. S., supra. 
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poration,?^ and not as against action by individ¬ 
uals,^^ or by the federal government. 

Since the first ten amendments to the federal 
Constitution constitute limitations on the federal 
government alone, the Fourteenth Amendment does 
not operate in conjunction w-ith them to protect 
individuals against violation by the state of the 
rights enumerated therein.42 jt has been held, how¬ 
ever, that on the adoption of the Fourteenth Amend¬ 
ment the prohibitions of the First Amendment are 
applicable to state action.^^-S The rights which a 
citizen enjoys by reason of his United States citi¬ 
zenship are protected against the action of his 
own state as well as against that of other states 
in which he may happen to be;^3 the provision ap¬ 


plies to all citizens of the United States, wherever 
domiciled,and a state cannot abridge privileges 
of a citizen of the United States even though he is 
a resident of the state which undertakes to do so.^^ 

No new privileges and immunities were conferred 
on citizens by the amendment; it simply provided 
an additional guaranty for the enforcement of those 
already existing.^^* 

Right to judicial determination of constitutional 
ity. The guaranty of the rights and immunities 
of a citizen insures to him the privilege of having 
those rights and immunities judicially declared and 
protected when such judicial action is properly in¬ 
voked.*^ 


B. GRANTS OF SPECIAL PRIVILEGES OR I]\IMUNITIES 


§ 459. Constitutional Prohibition in General 

The grant of special privileges or immunities to 
individuals or to classes of people is commonly forbidden 
by express provisions of the state constitutions. 


The grant of special privileges or immunities to 
individuals or to classes of people is commonly for¬ 
bidden by express provisions of the state constitu- 


39. U.S.—East St. Louis Ry. Co. v. 
City of East St. Louis, D.C.IIZ., 13 
F.2d 852. 

Whisler v. City of West Plains, 
Mo., D.C.Mo., 43 F.Supp. 654, af¬ 
firmed, C.C.A., 137 F.2d 938. 
Seattle Electric Co. v. Seattle, 

R. & S. R. Co., Wash., 185 R. 365, 
107 C.C.A. 421. 

Pa.—Commonwealth v, Vuletich, 42 
Pa.Dist. & Co., 208, 33 Mun.L.R, 
1. 89 Pittsb.Leg.J. 441, 

40, U.S.—Siegel v. Ragen, C.A.I11., 
180 F.2d 785, certiorari denied 70 

S. Ct. 1015, 339 U.S. 990, 94 L.Ed. 
1391, rehearing denied 71 S.Ct. 12, 
340 U.S. 847, 95 L.Ed. 621—Powe 

V. U. S„ C.C.A.Ala., 109 P.2d 147, 

certiorari denied U. S. v. Powe, 60 
S.Ct. 717, 309 U.S. 679, 84 L.Ed. 

1023—Davldow v. Lachman Bros. 
Inv. Co., C.C.A.Cal., 76 F.2d 186. 

Whittington v. Johnston, D.C. 
Ala., 102 F.Supp, 362, affirmed, 

C.A., 201 P.2d 810, certiorari de¬ 
nied 74 S.Ct. 103, 346 U.S. 867, 

38 L.Ed. 377. 

United Mine Workers of Amer¬ 
ica, Dist. No. 17, V. Chafln, D.C. 

W. Va., 286 F. 969. 

Cal.—Title Guarantee & Trust Co. v. 

Garrott, 183 P. 470. 42 Cal.App. 162. 
La.—Queensborough Land Co. v. Ca- 
zeaux, 67 So. 641, 136 La. 724, L. 
R.A.1916B 1201, Ann,Gas.l916D 

248. 

Ohio.—Colbert v. Coney Island Inc., 
App., 121 N.E.2d 911. 

41. U.S.—^Mulligan v. U. S., G.C.A. 
Kan., 120 F. 98, 66 C.C.A. 50—Far¬ 
rell V. U. S., S.D.. 110 F. 942, 49 
C.C.A. 183. 

Alaska.— s. v. Rogge, 10 Alaska 
130. 


42. U.S.—Snowden v. Hughes, Ill., 
64 S.Ct. 397, 321 U.S. 1, 88 L.Ed. 
497, rehearing denied 64 S.Ct. 778, 
321 U.S. 804, 88 L.Ed. 1099—Twin¬ 
ing V. New Jersey, 29 S.Ct. 14, 211 
U.S. 78, 53 L.Ed. 97. 

U.S.—Watkin.s v. Oaklawn Jockey 
Club, D.C.Ark., 86 F.Supp. 1006, 
affirmed, C.A., 183 P.2d 440. 

Kan.—Bailey v. Hudspeth, 191 P.2d 
894, 164 Kan. 600. 

Okl.—Coats V. State, 212 P,2d 141, 90 
Okl.Cr. 217, modified on other 
grounds 214 P.2d 465, 90 Okl.Cr. 
217. 

12 C.J. p 1111 note 96. 

42.5 U.S.—Cantwell v. State of 
Connecticut, 60 S.Ct. 900, 310 U.S. 
296, 303, 84 L.Ed. 1213, 1217. 

N.J.—Tudor V. Board of Ed. of Bor¬ 
ough of Rutherford, 100 A.2d 857, 
14 N.J. 31. 

43. U.S.—Live-Stock Dealers’, etc., 
Assoc. V. Crescent City Live-Stock 
Landing, etc., Co., C.C.La., 15 F. 
Cas.No.8,408, Abb. 388, 1 Woods 21. 

44. U.S.—^Feely v. Sidney S. Schup- 
[ per Interstate Hauling System, D. 

C.Md., 72 F.Supp. 663—Ratta v. 
Healy, D.C.N.H,, 1 F.Supp. 669, ap¬ 
peal dismissed Healy v. Ratta, 63 
S.Ct. 622, 289 U.S. 701, 77 L.Ed. 
1459, and affirmed, C.C.A., 67 F.2d 
554, reversed on other grounds 64 
S.Ct. 700. 292 U.S. 263, 78 L.Ed 
1248. 

Alaska 

Alaska does not yet enjoy the 
political status which would bring 
its residents within the constitu¬ 
tional meaning and definition of 
“citizens” as applied to citizens of 
the United States who are domiciled 
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in the states and therefore citizens 
of the states. 

U.S.—Anderson v. Scholes, D.C.Alas¬ 
ka, 83 F.Supp. 681. 

45. U.S.—Colgate v. Harvey, Vt, 66 
S.Ct. 252, 296 U.S. 404, 80 L.Ed 
299, 102 A.L.R. 54. 

State mast recognise as Its oltlsea 
any United States citizen becoming 
bona fide resident therein, 

Ind.—Greathouse v. Board of School 
Com'rs of City of Indianapolis, 151 
N.E. 411, 198 Ind. 96. 

46. U.S.—Henderson v, U. S., D.C. 
Md., 63 F.Supp. 906. 

Ala.—Huntsville Bank & Trust Co. 

V. Thompson, 103 So. 477, 212 Ala. 
611 . 

Minn.—State v. Holm, 238 N.W. 494, 
184 Minn. 228 . 

W.Va.--Hinebaugh v. James, 192 S.E. 

177, 112 A.L.R. 69. 113 W.Va. 162. 
12 C.J. p 1111 note 98. 

I Suretyship by wife 

Code 1923 9 8272, forbidding con¬ 
tract of suretyship by wife for her 
husband, does not create, but mere¬ 
ly preserves, her original common- 
law disability, and does not violate 
Fourteenth Amendment, which was 
not Intended to abrogate common 
law, nor create new rights of per¬ 
son or property. 

Ala.—Huntsville Bank & Trust Co. 
V. Thompson, 103 So. 477, 212 Ala. 
511. 

47. U.S.—Lawrence v. State Tax 
Commission of Mississippi, Miss., 
62 S.Ct 566, 286 U.S. 276, 76 L.Ed. 
1102, 87 A.L.R. 374. 

Ill.—Whitney v. Madden, 79 N.E.2d 
593, 400 Ill. 185, certiorari denied 
69 S.Ct 65, 335 U.S. 828. 93 L.Ed. 
382, 
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tions. These provisions are not couched in uniform 
language. In some states they forbid the grant to 
any citizen or class of citizens of privileges not 
belonging equally to all citizens in others they 
forbid the grant of exclusive separate public emolu- 
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ments or privileges to any man,or set of men, ex¬ 
cept in consideration of public services and in 
still others they prohibit the grant of any irrevoca¬ 
ble privilege or immunity.An examination of 
constitutional debates has been held to reveal that 


48. Ariz.—Schrey v. Allison Steel 
Mfg. Co., 255 P.2d 604, 75 Ariz. 282. 

Ark.—City of Springdale v. Chand¬ 
ler, 257 S.W.2d 934, 222 Ark. 167. 
Cal.—^Hollman v. Warren, 196 P.2d 
562, 32 Cal.2d 351. 

Cook V. Mason, 283 P. 891, 103 
Cal.App. 6. 

People V. Gidaly, 93 P.2d 660, 35 
Cal.App.2d Supp. 758. 

Ind.—Hanley v. State, 123 N.B.2d 
452. 

N.M.—State ex rel. State Game Com¬ 
mission V. Red River Val. Co., 182 
P.2d 421, 51 N.M. 207. 

Ohio.—State v. Smith, Mun., 108 N. 
E.2d 582. 

Or.—^Wittenberg v. Mutton, 280 P. 
2d 359, 203 Or. 438. 

Pa.—Francis v. Neville, 92 A.2d 892, 
372 Pa. 77. 

S.C.—Lee v. Clark, 77 S.E.2d 485, 
224 S.C. 138. 

S.D.—Miles Laboratories v. Owl Drug 
Co., 295 N.W. 292, 67 S.D. 623. 
Utah.—Thomas v. Daughters of 
Utah Pioneers. 197 P.2d 477, 114 
Utah 108, appeal denied 69 S.Ct. 
739, 336 U.S. 930, 93 L.Ed. 1090. 
12 C.J. p 1111 note 1. 

A municipal corporation has the 
rights of an individual in the enjoy¬ 
ment of privileges and immunities, 
and in such capacity is under the 
protection of the constitution for¬ 
bidding the grant of special privi- 

Tenn.—^Killion v. City of Paris, 241 
S.W.2d 624, 192 Tenn. 446—Smid- 
dy V. City of Memphis, 203 S.W. 
612, 140 Tenn- 97. 

49. Conn.—Tolisano v. State, 111 A, 
2d 662, 19 Conn.Sup. 266. 

Ky.^Department of Revenue ex rel. 
Allphin v. Turner, 260 S.W.2d 668 
—Daviess County Board of Edu¬ 
cation V. Johnson, 200 S.'yV. 313, 179 
Ky. 34. 

N.C.—State ex rel. Taylor v. Carolina 
Racing Ass'n, 84 S.E.2d 390, 241 
N.C. 80—^Motley v. State Bd. of 
Barber Examiners, 45 S.E.2d 550, 
228 N.C. 337, 176 A.L.R. 253. 

Tex.—Friedman v. American Surety 
Co. of New York, 161 S.W.2d 670, 
137 Tex. 149, conformed to, Civ. 
App., 154 S.W.2d 659. 

Va.—O’Neil v. City of Richmond, 126 
S.E. 66, 141 Va. 168. 

12 C.J. p 1111 note 2. 

Acceptance of rates 

Acceptance by Louisville and Jef¬ 
ferson County Metropolitan Sewer 
District of rates prescribed in Louis¬ 
ville’s prior contracts with towns for 
connection with Louisville sewer 


plant, and district’s failure to levy 
its own schedule of charges on prop¬ 
erty holders, would not give inhabi¬ 
tants an exclusive privilege in viola¬ 
tion of constitution. 

Ky.—Louisville & Jefferson County 
Metropolitan Sewer Dist. v. Town 
of Strathmoor Village, 211 S.W.2d 
127, 307 Ky. 343. 

Charity 

“An educational institution estab¬ 
lished for no personal profit and 
serving only the public benefit is a 
charity, upon which the legislature 
may bestow special benefit not ex¬ 
tended to other charities of the same 
class and nature. The charity being 
solely a form of public service, a 
grant to it is for public use and 
benefit.” 

N.H.—Trustees of Phillips Exeter 
Academy v. Exeter, 33 A.2d 665, 92 
N.H. 473. 

Bistinctlon stated 
The distinction between constitu¬ 
tional provision prohibiting grant of 
exclusive separate public emolu¬ 
ments or privileges to anyone ex¬ 
cept in consideration of public serv¬ 
ices and provision requiring that 
taxes shall be levied and collected 
for public purposes only, is that the 
former forbids a special privilege, 
while latter requires a public pur¬ 
pose. 

Ky.—-Nichols v. Henry, 191 S.W.2d 
930, 301 Ky. 434, 168 A.L.R. 1386. 

Public benefactor 

The public service contemplated by 
constitutional provision means serv¬ 
ices rendered where a person shall, 
by heroic deeds. Inventive genius or 
great mental endowments, and a 
life of piSblic virtue become in the 
judgment of the legislature, a pub¬ 
lic benefactor. 

Ky.—^Reid v. Robertson, 200 S.W.2d 
900, 304 Ky. 609—Ferguson v. Lan- 
dram, 1 Bush 548. 

Services of character directly af¬ 
fecting *^0 public 

The services contemplated by con¬ 
stitutional provision must be of a 
character directly affecting the pub¬ 
lic, at least to an appreciable ex¬ 
tent, and does not contemplate serv¬ 
ices that might remotely and indi¬ 
rectly affect the public. 

Ky.—Reid v. Robertson, 200 S.W.2d 
900, 304 Ky. 509. 

Veterinary surgeon 

The practice for a year of the pro¬ 
fession of a veterinary surgeon was 
not public service, so as to validate 
an act providing for issuance of a 
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veterinarian’s license to a certain in¬ 
dividual. 

Ky.—Reid v. Robertson, supra. 

50. U.S.—City of Opelika v. Opelika 
Sewer Co., Ala., 44 S.Ct. 517, 265 
U.S. 215, 68 L.Ed. 985. 

Ala.—City of Bessemer v. Birming¬ 
ham Elec. Co., 27 So.2d 665, 248 
Ala. 345. 

Colo.—Peterson v. McNichols, 260 P. 
2d 938, 128 Colo. 137—Public Serv¬ 
ice Co. of Colorado v. City of 
Loveland, 245 P. 493, 79 Colo. 216. 
Idaho.—State v. Heitz, 238 P.2d 439, 
72 Idaho 107. 

Ill.—People ex rel. Gutknecht v. Chi¬ 
cago Regional Port Dist., 123 N.E. 
2d 92. 4 I11.2d 363—People v. Chi¬ 
cago Transit Authority, 64 N.E.2d 
4, 392 Ill. 77. 

Pa.—^Williams v. Samuel, 2 A.2d 834, 
332 Pa. 265. 

Tex.—^Wheeler v. City of Browns¬ 
ville, 220 S.W.2d 467, 148 Tex. 61. 

Houston Lighting & Power Co. v. 
Fleming, Civ.App., 128 S.W.2d 487, 
reversed on other grounds 138 S. 
W.2d 520, 135 Tex. 463, rehearing 
denied 143 S.W.2d 923, 135 Tex. 
463, certiorari denied Houston 
Lighting & Power Co. v. City of 
West University Place, 61 S.Ct. 
836, 313 U.S. 660, 85 L.Ed. 1520, 
Wash.—State v. Tully, 89 P.2d 517, 
198 Wash. 605. 

12 C.J. p 1112 note 3. 

“With the light before us at this 
time, we think that the better opin¬ 
ion is that this particular clause of 
the constitution was intended to pro¬ 
hibit the legislature from granting 
any ‘special privilege or immunity' 
in such way, or of such character, 
as that it could not be subsequently 
annulled or declared forfeited for 
such causes as might be defined by 
the law, or condemned in the exer¬ 
cise of eminent domain . • . , 

and it was further intended, that ‘all 
privileges and franchises’ granted by 
the legislature, or under its author¬ 
ity, should at all times remain sub¬ 
ject to legislative control and regu¬ 
lation.” 

Tex.—^Wheeler v. City of Brownsville, 
220 S.W.2d 457, 462, 148 Tex 61:— 
City of Houston v. Houston City 
Street Railway Company, 19 S.W. 
127, 131, 83 Tex. 648, 29 Am.S.R. 
679. 

Smpowerlng city to make grant 
Under Alabama constitution pro¬ 
hibiting the enactment of a statute 
making any iirevocable or special 
grants of privileges or immunities, 
the legislature could not make such 
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the hiembers of the Constitutional Convention had 
in mind the powerful and influential and not the 
unfortunate and helpless members of society when 
it adopted a constitutional provision that no grant of 
exclusive, separate public emoluments or privileges 
shall be made to any man or set of men, except in 
consideration of public services.S0*5 The constitu¬ 
tional provision that no grant of exclusive, separate 
public emoluments or privileges shall be paid to 
any man or set of men, except in consideration of 
public services, applies in cases where no duty rests 
on the state to reward the recipient,5O-io but it does' 
not apply to cases where the payments are made in 
discharge of an inherent duty,5<^*^5 

Such provisions are the antithesis of the Four¬ 
teenth Amendment in that they prevent the en¬ 
largement of the rights of some in discrimination 
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against the rights of others, while the Fourteenth 
Amendment prevents the curtailment of rights.^i 
These provisions are said to have a like meaning to 
the Fourteenth Amendment of the federal Constitu¬ 
tion, which prohibits states from denying to any 
person the equal protection of the laws.5i*5 The 
same tests apply in determining whether a law 
violates state constitutional provisions prohibiting 
the enactment of any law granting special privi¬ 
leges or immunities as apply in determining whether 
it violates the guaranty under the Fourteenth 
Amendment of the federal Constitution of equal 
protection of the laws.5'l-lt^ 

The purpose of the constitutional provisions re¬ 
lating to special privileges was to preserve equality 
between citizens—^to secure equality of opportunity 
to all persons similarly situated,^2 ^nd such provi- 


a grrant indirectly by empoweringr a 
city to make it. 

U.S.—City of Opelika v. Opelika 
Sewer Co„ Ala., 44 S.Ct. 617, 266 
U.S. 216, 68 L.Ed. 985. 

Held not witMu constitutional pro¬ 
hibition 

(1) The benefits conferred on resi¬ 
dents in water district’s territory, 
annexed to city, by city’s statutory 
assumption of payment of district 
taxes on property therein, is hot 
within constitutional prohibition of 
irrevocable or uncontrollable grants 
of special privileges or immunities. 
Tex.—Wheeler v. City of Browns¬ 
ville, 220 S.W.2d 457, 148 Tex. 61. 

• "(2) The statute requiring city, to 
assume and pay water district’s in¬ 
debtedness and flat rates on district’s 
territory annexed to city' is within 
legislative piirview as designed to 
remedy inequities resulting from 
annexation of property al^ready with¬ 
in boundaries of quasi municipal 
govdrnmental agencies and is not 
uncdnstltutional as granting special 
uncontrollable privileges and im- 
haunlties. 

Tex.—WTieeler 'V. City of Browns¬ 
ville,’ supra. 

. ‘ V ' ' 

50.5‘ Ky.—Bowman v. Frost, 158 S. 

W.2d 946;- 289 Ky: 826. 

FoOi? persons 

Constitutional provision was not 
ihtended to affect the power of the 
state to provide for poor persons 
thWeln who are ih need of assist- 
ahee, either as to the right to exer¬ 
cise it; or as to the manner In which 
the assistance should be granted. 

Ky.—Bowman v. Frost, ’ supra. 

50.10 Ky.—Bowman v. Frost, supra. 
50.15 ]^y.—Bowman v. Frost, supra. 

51. Ark;—Noble v. Davis, 161 S.W. 

‘ 2d 189. 204 Ark. 156. 

Irid’.—HArrel) v, Suilivan, 40 N.E.2d 
116,'220 ihd. 108, 140 A.L;R. 466,J 


reargument denied 41 N.E.2d 864, 
220 Ind. 108, 140 A.D.R. 465—Lutz 

V. Arnold, 193 N.E. 840, 208 Ind. 
480, rehearing overruled 196 N.E. 
702, 208 Ind. 480—Cincinnati, etc., 
R. Co. V. McCullom, 109 N.E. 200, 
183 Ind. 666. 

Ky,—Reeves v. Simons, 160 S.W.2d 
149, 289 Ky. 793. 

Or,—Savage v. Martin, 91 P.2d 273, 
161 Or. 660—Savage v. Savage, 184 
P. 667, 96 Or. 53, reheai’ing denied 
189 P. 427, 96 Or. 53. 

51.5 donn.—Barnes v. City of New 
Haven, 98 A.2d 623, 140 Conn. 8— 
Lyman v. Adorno, 62 A.2d 702, 133 
Conn. 511—State v. Sixth Taxing 
Dist., 132 A. 661, 104 Conn. 196— 
State V. Conlon, 33 A. 619, 65 

Conn. 478, 31 /l.R.A. 66, 48 Am.S.R. 
227. 

Equivalent meaning 

Conn.^—State v. Civil Service Com’n 
of City of Bridgeport, 90 A.2d 862, 
139 Conn. 102—Franco v. City of 
New Haven, 62 A.2d 866, 133 Conn. 
644. 

Substantially the same meaning 

Conn,—Carroll v. Socony-Vacuum 
Oil Co., 68 A.2d 299, 136 Conn. 49— 
New Havgn Metal & Heating Sup¬ 
ply Co. V. Danaher, 21 A.2d 383, 
128 Conn. 213. 

5iao Or.—Phillips V. City of Bend, 
234 P.2d 572, 192 Or. 143—Savage 
V. Martih, 91 P.2d 278, 161 Or. 660 
—State V. Savage, 184 P. 667, 96 
Or. 63, rehearing denied 189 P. 
427, 96 Or. 63. 

52. Ariz.—^Valley Nat. Bank of Phee- 
nix V. Glover, 169 P.2d 2,92, 62 Ariz. 
638—Stults Eagle Drug Co. v. 
Luke, 62 P.2d 1126, 48 Arjz. 467— 
Corpus Juris cited in Prescott 
Courier, Inc., v. Moore, i874 F. 168, 
166, 85 Ariz. 26. 

Okl.—Stat6 V. Fletcher, 34 P.M 695, 
168 Okl. 638. 

Wash.—Cotten v^ Wilson, 178 P.2d 

m 


287, 27 Wa«h.2d 314—State ex rel. 
Bacich V. Huso, 59 P.2d 1101. 187 
Wash. 75. 

13 O.J. p 1112 note 4. 

Otker statements of purpose 

(1) To place all persons similarly 
situated on a plane of equality, and 
to render it ImpoHslblo for any class 
to obtain prefesrrod treatment, 

Ky.—Department of Revenue ox rel. 
Allphin V. Turner, 260 S.W,2d 668 
—Markendorf v. hYiocIman, 133 S. 

W.2d 616, 280 Ky. 484, 127 A.L.R. 
416, appeal dismissed 60 S.Ct. 610, 
309 U.S. 627, 84 L.Ed. 987. 

(2) To prevent those in power 
from granting favors for political 
support. 

Ky.—Markendorf v. Friedman, «upra. 

(3) To secure equality of treat¬ 
ment of all persona without undue 
favor or hostile discrimination. 
Wash.—State ex rel. Northern Pac. 

Ry. Co. V. Henneford, 99 P.2d 616, 
/ 3 Wash.2d 48. 

(4) To prevent any person or class 
of persons from being singled out 
as a special sdbject for discrimi¬ 
nating or hostile legislation. 

Tex.—^Burroughs v. Lyles, 181 S.W. 2d 
670, 142 Tex. 704. 

(!6) To prevent enlargement of 
rights of one or more persons and 
impairment of or discrimination 
against rights of others. 

Ill.—Gaea V. City of Chicago, 103 N. 
E2.2d 617, 411 Ill. 146—Michigan 
Millers* Mutual Fire Ins, Co. v. 
McDonough, 193 N.E. 368 Ill. 
676. 

ITulform operation 

The provision means that every 
general law applicable to the whole 
state must operate ^ uniformly on 
pefspns and property, giving to all 
under like circumstances equal pro¬ 
tection arid security. 

N.C.—State v. Felton, 80 S.E.2d 625, 
239 N.C. 675. 
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sions must be construed in the light of the past 
history of the states.53 As long as a law operates 
alike on all members of a class, including those 
similarly situated, it does not violate the constitu¬ 
tional provisions.The word “law’' in the con¬ 
stitutional prohibition of any law granting special 
privileges or immunities includes a rule made by 
administrative authority,while the word “privi¬ 
lege” means a particular and peculiar benefit or 
advantage enjoyed by a person, company, or class 
beyond the common advantage of other citizens.^5 

The phrase “special privileges” within the mean¬ 
ing of the constitutional prohibition of the grant of 
any special privileges or immunities means a right, 
power, franchise, immunity or privilege granted to, 
or vested in, a person or class of persons to the 
exclusion of others and in derogation of the com¬ 
mon right,55.5 such as the grant of a monopoly.55.10 
An “immunity” within the meaning of 'these con¬ 
stitutional provisions is freedom' from duty or 
penalty.55.15 jhe term “public services” within the 
constitutional provision forbidding the grant of ex- 

53 . K.C.—Hinton v. Lacy, 137 S.E. 

669. 193 N.C. 496. 

53.5 Isr.D. —State for Benefit of 
Workmen’s Compensation Fund v. 

E. W. Wylie Co., 58 N.W.2d 76. 

54. Wash.—Inman v. SandVig’, 15 P. 

2d 696, 170 Wash. 112. 

55. Cal.—Daigh v. Schaffer, 73 P.2d 
927, 23 Cal.App.2d 449. 

Okl.—Guthrie Dailey Leader v. Cam¬ 
eron, 41 P. 635, 3 Okl. 677. 

Other deflnltions 

A “privilege” is peculiar benefit, 
favor, or advantage, a right not en¬ 
joyed by all, or special right or pow¬ 
er conferred on or possessed by one 
or more individuals in derogation of 
general right. 

Ariz.—Leatherwood v. Hill, 89 P. 521, 

10 Ariz. 243. 

Utah.—Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114. Utah 
lOS, appeal denied 69 S.Ct. 739, 336 
U.S. 930, 93 L.Ed. 1090. . 

55.5 Ala.—City of Bessemer v. 

Birmingham Elec. Co., 27 So.2d 
565. 248 Ala. 345. 

"VVyo.—Pirie v. Kamps, 229 P.2d 927, 

68 Wyo^ 83, 26 A.L.R.2d 647. 

58 C.J. p 818 notes 37-39. 

“Pranchise” 

A “franchise” is a - special privi¬ 
lege emanating from the government 
by legislative grant and vested in 
an individual or body politic or cor¬ 
porate. 

Ariz.—Leatherwood V; Hill, 89 P. 521, 

10 Ariz. 243. 

Utah.—Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct. 739, 

336 U;S. 930, '93 L.Ed. 1090. 


elusive privileges except in consideration of public 
services, means such services previously rendered 
and not merely contemplated services to be ren- 
dered.55 An automobile transportation company 
which has complied with the statute and is subject to 
all the duties imposed thereby renders a “public 
service” within the constitutional provision prohibit¬ 
ing the grant of privileges except in consideration of 
public service.5'^ It has been held that the consti¬ 
tutional provision providing that the legislature shall 
not grant to any citizen or class of citizens privi¬ 
leges or immunities which, on the same terms, shall 
not equally belong to all citizens, may not be re¬ 
stricted in its application to special privileges and 
immunities growing out of the election or appoint¬ 
ment of public officers, but its protection extends 
to every relationship which may be the subject of 
a legislative enactment.57.5 

Statutes which are reasonably designed to, pro¬ 
tect health, morals, or public welfare do not violate 
the constitution ;53 and, while the grant of special 
or exclusive privileges for private benefit is within 

279, followed In State v. Harvey, 
79 N.E.2d 544, 226 Ind. ,292, and 
State V. Beavers, 79 lsr.E.2d 544, 
226 Ind. 293—^Edwards v. Hous¬ 
ing Authority of City of Muncie, 
19 N.E.2d 741, 215 Ind. 339—Shedd 
V. Automobile Ins. Co., 196 N.B. 
227, 208 Ind. 621. 

Ky.—Duncan' v. Smith, 262 S.W.2d 
373. 

Mich.—Hazel Park Nonpartisan Tax¬ 
payers Ass’n V. Royal Oak Tp., 
27 N.W.2d 249, 317 Mich. 607, ap¬ 
peal dismissed 68 S.Ct. 219, 332 U. 
S. 832, 92 L.Ed. 406, and City of 
Perndale v. Hazel Park Nonparti¬ 
san Taxpayers As^’n, 68 S.Ct. 221, 
332 U.S. 832, 92 L.Ed. 406. 
Neb.-^Lennox v. Housing Authority 
of City of Omah^., 290 N.W. 451, 
137 Neb. 582, supplemented 291 
N.W. 100, 137 Neb. 582. 

Or.—^Anthony v. Veatch, 220 P.2d 493, 
189 Or. 463, rehearing denied 221 P. 
2d 675, 189i Or. 462, appeal dis¬ 
missed 71 S.Ct 499, 340 U.S. 923, 
95 L.Ed. 667. 

Tenn.—Southern Ry. Co. v. Sanders, 
246 S.W*2d 65,- 193 Tenn. 409. 

Tex.—Mora v. Ferguson, 199 S.W.2d 
‘ 759, 145 Tex. 498. , 

Utah.—Thomas y, Daughters of Utah 
Pioneers, 197 P.2d 477, 114, Utah 
108, appeal denied 69 S.Ct. 739, 336 
U.S. 930, 93 L.Ed. 109,0. 

Va.—Cavalier Vending Corp. y. State 
i Bd. of Pharmacy, 79 ^.B,2d 636, 
195 Va. 626, appeal dismissed 74 
S.Ct. 871, 347 U.S. 996, 98 L.Ed. 
1127. 

V. Dexter, 202 P.2d 
906, 32 Wash.2d 551, 13 A.L.R.2d 
1081, afldrmed Dexter v» State of 


55.10 Ala.—-City of Bessemer v. 
Birmingham Elec. Co., 27 So.2d 
565, 248 Ala. 345. 

Wyo.—Pirie v. Kamps, 229 P.2d 927, 

‘ 68 Wyo. 83, 26 A.L.R.2d 647. 

68 C.J. p 818 note 40. 

55.15 Ariz.—Leatherwood v. Hill, 89 
P. 521, 10 Ariz. 243. 

Utah,—Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
, 108, appeal denied 69 S.Ct. 739, 336 

U. S. 930, 93 L.Ed. 1090. 

56. Ky.—^Reeves v. Gerard, 255 S.W. 
2d 21—Manning v. Sims, 213 S.W. 
2d 577, 308 Ky. 687, 6 A.D.R.2d 
1164—Reid v. Robertson, 200 S. 
W.2d 900, 304 Ky. 609—^Bowman v. 
Frost, 158 S.W.2d 945, 289 Ky. 826 
—Barker v. Crum, 198 S.W. 211, 
177 Ky. 637. 

N.C.—State v. Felton,, 80 S.E.2d .625, 
239 N.C. 576—Motley v. State Bd. 
of Barber Examiners, 45 S.E.2d 
650, 228 N.C. 337, 176 A.L.R. 26^ 

57. Ky.—^Harrison v. Big Four Bus 
Lines, 288 S.W. 1049, 217 Ry. 119. 

57.5 Ind.—^Harrell v. Sullivan,^ 40 N. 
E.2d 115, 220 Ind. 108, 140 A.L.R. 
455, reargument denied 41 N.E.2d 
354, 220 Ind. 108, 140 A.L.R.' 455. 

58. Ariz.—Leatherwood v. Hill, 89 P. 
■521, 10 Ariz. 243. 

Conn.—Barnes v. City of New, Haven, 
98 A.2d 623, 140 Co-nn. 8-:-Colum- 
bus Ind^istrial Bank v. Miller, 6 A. 
2d 42, 125 Conn. 313. ' ' 

Fla.-^Liauor Store v. Continental 
. Distilling Corp., 40 So.2d 871,' 
Ind:-^Hanley v. State, 123 N,E.2d 
452—Phillips v. Officials of City of 
Valparaiso, 120 N.E.2d 398—State 

V. Griffin, '79 N.E.2d 637, 226 Ind. 
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Wash.—Staite 
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the prohibition of the constitution,59 the constitution 
does not forbid the grant of special or exclu¬ 
sive privileges, even those which are essentially 
monopolistic in character, where the primary pur¬ 
pose of the grant is not the private benefit of the 
grantees, but the promotion of the public interest,®o 
provided the statute operates uniformly on all 
those of the designated class.®^ 


16A C.J.S. 

The main object of a statute should not be cir¬ 
cumvented and condemned because some mere in¬ 
cidental and inconsequential benefit may be derived 
by private persons from the operation of the stat- 
ute.®'i'5 If an act serves a proper public purpose, 
the fact that it incidentally confers a direct benefit 
on some individual or individuals docs not render 


Wash., 70 S.ct. 147, 338 U.S. 863, 
94 L.Ed. 529—State Unemployment 
Compensation and Placement v. 
Hunt, 168 P.2d 98, 22 Wash.2d 897. 

59. Ariz.—Leatherwood v. Hill, 89 
P. 521, 10 Ariz. 243. 

Fla.—Liquor Store v. Continental 
Distilling: Corp., 40 So.2d 371. 

Ill.—^Union Cemetery Ass’n of City 
of Lincoln v. Cooper, 110 N.E.2d 
239, 414 Ill. 23. 

Ind.—State v. Griffin, 79 lSr.B.2d 537, 
226 Ind. 279, followed in State v. 
Harvey, 79 N.E.2d 544, 226 Ind. 
292, and State v. Beavers, 79 N.E. 
2d 644, 226 Ind. 293. 

Md.—Raney v. County Com’rs of 
Montgomery County, 183 A. 548, 170 
Md. 183. 

Utah.—Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct. 739, 336 

U. S. 930, 93 L.Ed. 1090. 

12 C.J. p 1113 note 42. 

60. Ariz.—Leatherwood v. Hill, 89 P. 
621, 10 Ariz. 243. 

Ark.—Rowe v. Housing Authority of 
City of Little Rock, 249 S.W.2d 551, 
220 Ark. 698. 

Cal.—Pacific Coast Dairy v. Police 
Court of City and County of San 
Francisco, 8 P.2d 140, 214 Cal. 668, | 
80 A.L.R. 1217 —Chiyoko Ikuta v. 
Shunji K. Itkuta, 218 P.2d 854, 97 
Cal.App.2d 787. 

Conn.—Barnes v. City of New Haven, 
98 A-2d 523, 140 Conn. 8—^Warner 

V. Gabb, 93 A.2d 487, 139 Conn. 310 
—State ex rel. Higgins v. Civil 
Service Commission of City of 
Bridgeport, 90 A.2d 862, 139 Conn. 
102—Walsh V. Jenks, 62 A.2d 773, 
135 Conn. 210—Lyman v. Adorno, 
62 A.2d 702, 133 Conn. 49—Colum¬ 
bus Industrial Bank v. Miller, 6 A. 
2d 42, 125 Conn. 313. 

Fla.—Liquor Store v. Continental 
Distilling Corp., 40 So.2d 371. 

Ill.—Interstate Bond Co. v. Baran, 
92 N.E.2d 658, 406 Ill. 161—People 
ex rel. Jendrick v. Allman, 71 N. 
E.2d 44, 396 111. 35. 

Ind.—Hanley v. State, 123 N.E.2d 462, 
rehearing denied 126 N.E.2d 879— 
Phillips V. Officials of City of Val¬ 
paraiso, 120 N.E.2d 398—State v. 
Griffin, 79 N.E.2d 637, 226 Ind. 279, 
followed in State v. Harvey, 79 
N.E.2d 644, 226 Ind. 292, and State 
V. Beavers, 79 N.E.2d 544, 226 Ind. 
293—Edwards v. Housing Authori¬ 
ty of City of Muncie, 19 N.B.2d 741, 
215 Ind. 330. 


Ky.—Guthrie v. Curlin, 263 S.W.2d 
240—^Duncan v. Smith, 262 S.W.2d 
373. 

Md.—Corpus Juris cited lu Raney v. 
County Com’rs of Montgomery 
County, 183 A. 548, 652, 170 Md. 
183. 

Mich.—Hazel Park Nonpartisan Tax¬ 
payers Ass’n V. Royal Oak Tp., 27 
N.W.2d 249, 317 Mich. 607, appeal 
dismissed 68 S.Ct. 219, 332 U.S. 832, 
92 L.Ed. 406, and City of Ferndale 

V. Hazel Park Nonpartisan Taxpay¬ 
ers Ass’n, 68 S.ct. 221, 332 U.S. 
832, 92 L.Ed. 406. 

Neb.—Lennox v. Housing Authority 
of City of Omaha, 290 N.W. 451, 
137 Neb. 682, supplemented 291 N. 

W. 100, 137 Neb, 582. 

N.Y.—Gedney Estates v. City of 
White Plains, 99 N.Y.S.2d 111. 

Okl.—^Application of Oklahoma Turn¬ 
pike Authority, 221 P.2d 795, 203 
Okl. 335—Ex parte Sales, 233 P. 
186, 108 Okl. 29—^Ex parte Tindall, 
229 P. 125, 102 Okl. 192. 

Or.—Barnard Motors v. City of Port¬ 
land, 216 P.2d 667, 188 Or. 340. 
Pa.—Rohrer v. Milk Control Board, 
186 A. 336, 322 Pa, 267. 

Edwards v. City of Scranton, 62 
Pa.Dist. & Co. 157, 49 Lack.Jur. 89. 
Tenn.—Southern Ry. Co. v. Sanders, 
246 S.W.2d 66, 193 Tenn. 409. 

Tex.—Wheeler v. City of Browns¬ 
ville, 220 S.W.2d 457, 148 Tex. 61— 
Mora V. Ferguson, 199 S.W.2d 759, 
146 Tex. 498. 

Utah.—Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct. 739, 336 
U.S. 930, 93 L.Ed. 1090. 

Va.—Cavalier Vending Corp. v. State 
Bd. of Pharmacy, 79 S.B.2d 636, 196 
Va. 626, appeal dismissed 74 S.Ct. 
871, 347 U.S. 995, 98 L.Ed. 1127. 
Wash.—State v. Dexter, 202 P.2d 906, 
32 Wash.2d 551, 13 A.L.R.2d 1081, 
affirmed Dexter v. State of Wash., 
70 S.ct. 147, 338 U.S. 863, 94 L.Ed. 
529—Campbell v. State, 122 P.2d 
458, 12 Wash.2d 459. 

W.Va.—State v. Blevins, 48 S.E.2d 
174, 131 W.Va. 350. 

12 C.X p 1114 notes 43, 44. 

Public good 

The public good for which legisla¬ 
tion may he enacted is the good of 
all, and the state constitution recog¬ 
nizes no favored class. 

N.H.—State v. Cox, 16 A.2d 508, 91 
N.H. 137, affirmed Cox v. State of 
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New Hampshire, 61 S.Ct, 762, 312 
U.S. 569, 85 L.Idd. 1049, 133 A.Ij.H. 
1396. 

Bight of legislators to continuauc« 

A statute making it mandatory for 
the court to grant a continuan<‘(* to a 
party if the party or his attorney is a 
member of the legisiaturo is not un¬ 
constitutional. 

Tex.—Mora v. Ferguson, 199 S.W.2(I 
759, 146 Tex. 498. 

61. Cal.—Pacific Coast Dairy v. Po¬ 
lice Court of City and County of 
San Francisco, 8 I^2d 140, 214 Cal. 
6C8, 80 A.L.R. 1217. 

Conn.—I.yyman v. Adorno, 62 A.2d 
702, 133 Conn. 511—Columbus In¬ 
dustrial Bank V. Miller, 6 A.2d 42, 
125 Conn. 313. 

Ind.—State v. Griffin, 79 N.B.2d 637, 
226 Ind. 279, followed in State v. 
Harvey, 79 N.B.2d 544, 226 Ind. 292, 
and State v. Beavers, 79 N.E.2d 644, 
22C Ind. 293. 

Iowa—Plank v. Grimes, 28 N.W.2d 
34, 238 Iowa 694. 

Ky.—Department of Revenue ex rel. 

Allphin V. Turner, 260 S.W.Od 658. 
Mich.—Hazel l^ark Nonpartisan Tax¬ 
payers Ass'n V. Royal Oak Tp., 27 
N.W,2d 249, 317 Mich. 607, appeal 
dismissed 08 S.Ct. 219, 332 U.S. 832, 

I 92 L.Ed. 406, and City of Ferndale 
v. Hazel Park Nonpartisan Taxpay¬ 
ers Ass’n, 68 S.ct 221, 332 U.S. 832, 
92 L.Bd. 406. 

Pa.—Harr v, Boucher, 10 A.2d 699, 
142 Pa.Super. 114. 

Tenn.—Southern By. Co. v. Sandens, 
246 S.W.2d 66, 193 Tenn. 409. 

61.6 Cal.—^Allied Architects’ Ass’n 
v. l»ayne, 221 P. 209, 192 Cal. 431, 
30 A.L.R. 1020. 

Utah.—Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct 739, 330 
U.S. 930, 93 L.Ed. 1090. 

Strained and technical sense 

The fact that In a strained or tech¬ 
nical sense a private, sectarian, or 
parochial school might derive an in¬ 
direct benefit from a statute provid¬ 
ing supplementary transportation for 
children attending school in compli¬ 
ance with the compulsory school at¬ 
tendance law, is not sufficient to de¬ 
feat the declared purpose and the 
practical and wholesome oifect of the 
law. 

Ky.—Nichols v. Henry, 191 S.W.2d 
930, 301 Ky. 434, 168 A.L.R, 1385. 
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it invalid.®^*^® A legislative act which serves no 
purpose other than individual gain or profit goes 
beyond the power of that body to enact and is 
necessarily void.^^-'^® Whether a statutory provi¬ 
sion serves a public purpose rests in the sound 
judgment of the legislature; and the courts should 
not override the legislature’s conclusion if that can 
be supported on any reasonable ground.^^-^o On 
the other hand, if legislation directs the granting of 
an emolument or privilege to an individual or class 
without any purpose, expressed or apparent, to serve 
the public welfare thereby, the courts have a duty 
to declare such legislation unconstitutional.5 In 
determining whether a statute offends the consti¬ 
tutional provision that g, local act may not grant 
special privileges or immunities, the reason for the 
discrimination need not affirmatively appear on the 
face of the statute but it must exist.^^*30 The action 
of an attorney general, in filing on behalf of the 
state, a motion that a husband be held in contempt in 
a divorce action for failure to obey a court order 
for the support of children, and a motion to modify 
the order by increasing the amount called for, does 
not violate a constitutional provision prohibiting the 
granting of special privileges or immunities.^ 1-35 

The provisions of the constitutions apply only to 
citizens of the state and not to aliens.®^ A state 
board of health, being a branch of the state execu¬ 
tive department, is not a corporation, association, 
or individual within a constitutional provision for¬ 
bidding a grant of special or exclusive privileges 
to corporations, associations, or individuals.®^ A 


state, where its public policy is involved, should not 
grant or give to some person temporarily within the 
state rights and privileges that it refuses to give 
or grant to its own citizens.®®-® 

Construction and operation. The constitutional 
prohibition against the grant of special public 
emoluments or privileges should not be too strictly 
interpreted,®®-^® lest the public service and public 
welfare suffer.®®-i® Rights acquired prior to the 
adoption of the constitution are not revoked there¬ 
by.®^ 

Political rights. The constitutional guaranty to 
all persons of equality of rights applies to political 
rights.®^-® 

Restrictive covenants. Provisions in a deed re¬ 
stricting the use of property are not invalid under 
the constitutional guaranty.®4-'^® 

§ 460. Offices and Officers 

The legislature ordinarily may, where not forbidden 
by some special provision of the constitution, without 
violating the constitutional provision prohibiting the 
grant of special privileges or immunities, act with respect 
to offices and officers. 

The legislature may, where not forbidden by 
some special provision of the constitution, without 
violating the constitutional provision prohibiting 
the grant of special privileges or immunities, create 
offices,®® prescribe the duties and emoluments there¬ 
of,®® prescribe the terms and conditions of em¬ 
ployment,®®-® and also prescribe in general terms 
the qualifications required of persons elected or ap- 


61.10 Conn.—Lyman v. Adorno, 62 
A.2d 702, 133 Conn. 511. 

Ind.—^Edwards v. Housing Authority 
of City of Muncie, 19 N.E.2d 741, 
216 Ind. 330. 

Mass.—Allydonn Realty Corporation 
V. Holyoke Housing Authority, 23 
N.E.2d 665, 304 Mass. 288. 

61.15 Conn.—^Lyman v. Adorno, 62 
A.2d 702, 133 Conn. 611. 

Pa.—Tyson v. School Directors ot 
Halifax, 61 Pa. 9. 

61.20 Conn.—^Warner v. Gabb, 93 A. 
2d 487, 139 Conn. 310—Lyman v, 
Adorno, 62 A.2d 702, 133 Conn. 611. 

61.25 Conn.—^Warner v. Gabb, 93 A. 
2d 487, 139 Conn. 310. 

61.30 Tenn.—^Wilson v. Beeler, 245 
S.W.2d 620, 193 Tenn, 213. 

61.35 Conn.—Jenkins v. Jenkins, 111 
A.2d 21. 19 ConmSup. 213. 

62. Or.—^Alsos v. Kendall, 227 P. 
286, 111 Or. 359. 

Wash.—State v. Hirabayashi, 233 P. 
948, 133 Wash. 462, affirmed State 
V. Toka Hirabayashi, 246 P. 677, 
139 Wash. 696. , 

16A C.J.S.—-12 


Indians who are not citizens may 
be given privileges denied to citi¬ 
zens. 

Wash.—State v. Lewis, 88 P. 940, 45 
Wash. 475, 122 Am.S.R. 924. 

63. Ill.—People v. Dunn, 99 N.E. 
577, 256 Ill. 289. 

63.5 Tex.—Cole v. Browning, Civ. 
App., 187 S.W.2d 688, refused for 
want of merit. 

63.10 Ky.—Miller v. Robertson, 208 
S.W.2d 977, 306 Ky. 663. 

63.15 Ky.—Miller v. Robertson, su¬ 
pra. 

64. Ill.—^Rosehill Cemetery Co. v. 
City of Chicago, 185 N.E. 170, 352 
Ill. 11, 87 A.L.R. 742. 

64.5 Tex.—Burroughs v. Lyles, 181 
S.W.2d 570, 142 Tex. 704. 

64.10 Cal.—^Burkhardt v. Lofton, 146 
P.2d 720, 63 Cal.App.2d 230. 

Caucasian race 

Provisions restricting the use of 
certain lots to persons of the Cau¬ 
casian race were not invalid as deny¬ 
ing equal privileges and immunities 
guaranteed by the state constitution, 
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but were valid within the right of 
citizens to contract with relation to 
their own property. 

Cal.—Burkhardt v. Lofton, supra. 

65. Wash.—State v. Derbyshire, 140 
P. 640, 79 Wash. 227. 

Not a privilege 

A public office is not a privilege 
within constitutional provision pro¬ 
hibiting the conferring of special 
privileges. 

Ind.—^Benton County Council of Ben¬ 
ton County V. State ex rel. Sparks, 
65 N.E.2d 116, 224 Ind. 114. 

66. Ind.—Benton County Council of 
Benton County v. State ex rel. 
Sparks, supra. 

Iowa.—Smith v. Thompson, 268 N.W. 

190, 219 Iowa 888. 

12 C.J. p 1112 note 8. 

Salary reduction act is not uncon¬ 
stitutional as granting certain citi¬ 
zens or classes thereof special privi¬ 
leges or immunities. 

Iowa.—Smith v. Thompson, supra. 

66.5 Tenn.—City of Knoxville v 
State ex rel. Hayward, 133 S.W. 
2d 465, 175 Tenn. 159. 
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pointed to public office or employment,®'^ and tbe 
conditions on which they may be discharged or re¬ 
tired,® ^ or reinstated.®®'® The constitutional pro¬ 
hibition against the grant of exclusive separate pub¬ 
lic emoluments or privileges does not require that 
officers or employees be denied pay for absence from 
work because of illness or vacation.® The fact 
that the personnel of a state commission includes a 
member designated by persons who may benefit from 
the action of the commission does not constitute 
the granting of any special privilege,®®-^® Stat- 
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utory provisions granting a preferential right to 
veterans to appointment to public office, ®®-20 pro¬ 
vided they have qualified for the appointment un¬ 
der uniform eligibility rules,®®*^2 are constitutional. 

On the other hand, a statute which confers special 
privileges or immunities on some officers violates 
the constitution and is void.®®*®® Statutory provi¬ 
sions which grant a preferential status to women in 
running for public office are unconstitutional.®®*®® 
A civil service statute which exempts veterans from 
the necessity of taking a competitive examination 


67. Cal.—Cook v. Mason, 283 P. 891, 
103 Cal.App. 6. 

Ind.—^Buttz V. Marion Circuit Court, 
72 N.E.2d 225, 226 Ind. 7, 170 A.L.R. 
187—Harrell v. Sullivan, 40 N.E.2d 
115, 220 Ind. 108, 140 A.L.R. 455, re¬ 
argument denied 41 Nr.E.2d 354, 220 
Ind. 108, 140 A.L.R. 465. 

Ky.—Department of Revenue ex rel. 
Allphin V. Turner, 260 S.W,2d 658 
—Settle V. Jones, 206 S.W.2d 59, 
306 Ky. 9. 

Mass.—In re Opinion of Justices, 138 
Mass. 601. 

N.T.—Corpus Juris Secundum cited 

in L’Hommedieu v. Board of Re¬ 
gents, of Uftiversity of State of N. 

96 N.Y.S.2d 443, 4r55, 276 App. 
Div. 494, affirmed 95 3Sr.E.2d 806, 
301 N.T. 476, appeal dismissed 72 
S.Ct. 92, 342 U.S. 801, 96 L.Ed. 617, 
affirmed 72 S.Ct. 380, 342 U.S. 486, 
96 L.Ed. 607 and 72 S.Ct. 624, 342 

U. S. 961, 96 L.Ed. 707. 

12 C.J, p 1112 note 9, p 1114 note 65. 

68. Mass.—Spranger v. Lawrence, 
88 N.E. 11, 201 Mass. 513—Logan 

V. Lawrence, 88 N.E. 9, 201 Mass. 
606. 

Act extending retirement system 

to elective officers in certain county 
only does not give elective officers in 
that county exclusive privileges 
prohibited by constitution. 

Mass.—Goodale v. Commissioners for 
Worcester County, 178 N.E. 228, 
277 Mass. 144. 

68.5 Cal.—^Hicks v. City of Los An¬ 
geles, App., 283 P.2d 1046. 

Demand for reinstatement 

City charter provision requiring 
that demand for reinstatement be 
made as prerequisite to any action 
to compel such reinstatement applies 
to all civil service employees of city 
and is therefore not violative of state 
constitution. 

Cal.—^Hicks v. City of Los Angeles, 
supra. 

68.10 Ky.—Miller v. Robertson, 208 
S.W.2d 977, 306 Ky. 663. 

Injuries sustained in performance 
of duties 

The statute providing for payment 
of full salary during temporary in¬ 
capacity of policeman or fireman due 


to Injuries sustained in performance 
of duties, even though it applies to 
but two classes of municipal em¬ 
ployees, does not violate constitu¬ 
tional provisions forbidding the 
granting of special or exclusive priv¬ 
ileges to an individual. 

Pa.—^Iben v. Borough of Monaca, 43 
A.2d 426. 158 Pa.Super. 46. 

68.15 Pa.—In re Glen Alden Coal 
Co., 38 A.2d 37. 360 Pa. 177. 

“The owner’s representative is 
only one of a Commission of five 
members and therefore without any 
power to control its findings.” 

Pa.—In re Glen Alden Coal Co., su¬ 
pra. 

State mining commission 
Fact that personnel of state min¬ 
ing commission created by statute 
authorizing it to determine amount 
of coal to be left in place to sup¬ 
port highway or other land taken 
under right of eminent domain and 
value thereof includes an engineer 
designated by owner of coal does not 
constitute granting to such owner of 
any special privilege in violation of 
constitution. 

Pa.—In re Glen Alden Coal Co., su¬ 
pra. 

68.20 Cal.—Cook v. Mason, 283 P. 
891, 103 Cal.App. 6. 

Minn,—State v. Empie, 204 N.W. 672, 
164 Minn. 14—State v. Matson, 193 
N.W. 30, 165 Minn. 137. 

Wash.—State v. City of Seattle, 235 
P. 968, 134 Wash. 360. 

12 C.J. p 1112 note 9 [a] (1). 

68.25 Pa.—Carney v. Lowe, 9 A. 2d 
418, 336 Pa. 289. 

Morally or physically xuxflt 

Under statute relating to exami¬ 
nation of building inspectors, provi¬ 
sion that applicants in the first four 
of the eligible lists shall be preferred 
would be construed as mandatory, 
with the exception, that the appoint¬ 
ing power need not select such veter¬ 
an, if it be found on a fair basis that 
he is morally or physically unfit to 
be employed, and as so construed is 
not unconstitutional as granting spe¬ 
cial privileges. 

Pa.—Commonwealth ex rel. Graham, 
to Use of Markham, v. Schmid, 8 | 
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A.2d 701, 333 Pa. 668, 120 A.L.R. 
777. 

68.30 Tenn.—SomorvUle v. McCor¬ 
mick, lS7 S.W.2d 785, 182 Tenn. 
489. 

Compensatiozi 

(1) The private act, providing for 
payment of fixed annual salary to 
circuit court clerk of Tipton County 
in lieu of fees, Is unconstitutional as 
granting one official a special perqui¬ 
site not given to all such officials. 
Tenn.—Somerville v. McCormick, su¬ 
pra. 

(2) The private act applicable on 
a population basis to Tipton county 
alone fixing shorlfT’s salary at three 
thousand six hundred dollars per 
annum and In effect guaranteeing 
minimum compensation to sheriff of 
such county without guaranteeing 
like salary to sheriffs of other third 
class counties who under general law 
are wholly dependent for compensa¬ 
tion on fees of their office is uncon¬ 
stitutional. 

Tenn.*-Tipton County v. Scott, 151 
S.W.2d 167, 177 Tenn. 607. 

Fenslons 

Township ordinance which pro¬ 
vides for payment of pension to one 
individual specifically and particular¬ 
ly mentioned therein violates consti¬ 
tutional prohibitions against grant¬ 
ing to any individual a special or ex¬ 
clusive privilege or immunity. 

Pa.—Francis v. Neville Tp., 92 A.2d 
892, 372 Pa. 77. 

68.35 S.C.—I^ee V. Clark, 77 S.E.2d 
485, 224 S.C. 138. 

School trustee 

Statute providing for board of nine 
trustees of school district, not less 
than three of whom shall be women, 
to be elected by qualified voters of 
district, and providing that the throe 
women candidates receiving largest 
number of votes cast for women can¬ 
didates shall be elected, and that the 
six other candidates receiving high¬ 
est number of votes cast, whether 
men or women, shall be elected, is 
unconstitutional as granting, unrea¬ 
sonably, a preferential status to wo¬ 
men In running for office of school 
tinistee. 

SjC.—L ee v. Clark, supra. 
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has been held .unconstitutional.®^ Statutes are un¬ 
constitutional if they permit veterans to qualify un¬ 
der less rigorous standards than those prescribed for 
other applicants,®and a statute which gives un¬ 
due weight to military and public experience of 
veterans has also been held unconstitutional.®^*!® 
Also, a statute applicable to a particular county, 
requiring the county superintendent of schools to 
have had forty school months^ experience in high 
school teaching, while the general law required but 
twenty-four months experience, has been held in¬ 
valid as arbitrary. 

Conferrifig power of appohttfnent* Statutes have 
been sustained which have given the right to as¬ 
sociations or societies of persons belonging to a 
particular prpfession to appoint the members of 
the state board of examiners for the profession,*^! 
and the same is true of a statute providing that 
members of the bar shall nominate persons from 

whom the court shall select jury commissioners,'^^ 

or that jury commissioners in certain counties shall 
be appointed by judges of the superior courts,*^3 a 
statute authorizing the president of the county board 
to appoint the civil service comniission,'^^ and a 
statute authorizing the nomination of members of 
a municipal plans commission by various associa¬ 
tions, clubs, and corporations of a public char¬ 
acter but a statute authorizing unincorporated 


associations organized for the promotion of private 
business to appoint a state board with power to 
license and to exercise control over persons engaged 
in that' particular line of business has been held 
void.*^® 

Expense allowances. Statutory provisions au¬ 
thorizing expense allowances have been held not to 
be unconstitutional under, constitutional provisions 
forbidding the grant of special privileges or im¬ 
munities.'^®-® 

Disabled veterans. Statutory provisions govern¬ 
ing the establishment of eligible lists for civil service 
applicants which give disabled veterans a preference 
superior to that of veterans do not violate consti¬ 
tutional provisions.*^®-!® 

§ 461. Municipal Corporations 

A municipal corporation is not a “citizen" within the 
meaning of constitutional provisions prohibiting the leg¬ 
islature from granting to any “citizen" special privileges 
or immunities. 

Since a municipal corporation is merely a gov¬ 
ernmental agency,^®*!® it is not a '‘cjtizen’' within 
the meaning of constitutional provisions prohibiting 
the legislature from granting to any ‘"citizen” special 
privileges of immunities.*^®-20 Constitutional provi¬ 
sions forbidding the grant of special privileges or 
immunities have been construed as not applicable to 


69. Pa.—^Wood V. Philadelphia, 17 
■ Pa.Dist. 1022, affirmed 46 Pa.Super. 
573. 

69.5 Pa.—^arney v. Lowe, 9 A.2(i 
418, 336 Pa. 289. 

Ag'e limitation. 

Statute permitting appointment of 
veterans to city positions without re¬ 
gard to a&e limitations established 
by Civil Service Boards is violative 
of constitutional provision. ^ 

Pa.—Carney v. Lowe, supra. 

Aid in estabUshingr eligibility 

Statute relating to the examina¬ 
tion and appointment of individuals 
to city positions which allows fifteen 
per cent .advance credit to veterans, 
not merely as a preference to those 
passing civil service examination but 
as an aid In establishing eligibility,, 
is violative of constitutional provi¬ 
sion. :,.. 

Pa.—Cafriey v. Lowe, supra. 

69.10 Pa.—Comrrionwealth , ex rel. 
Graham, to Use 6f Markham V. 
Schmid, 3 A.2d 701, 333 Pa. 668, 
120 A.L.R. 777. , “ 

Pifteen. ppr pent adva^<^®4 credit 
Tho provision of ,i:he Third Class 
City Law relating to examination and 
appointment, of building inspectors 
which allows fifteen per'cent advanc¬ 
ed credit' to 'veterfiins ' gives undue 


weight to military and public ex¬ 
perience of the veterans and consti¬ 
tutes a special and exclusi'O'e privi¬ 
lege and is unconstitutional as grant¬ 
ing special privileges. 

Pa.—Commonwealth ex rel. Graham, 
to Use of Markham, v. Schmid, su¬ 
pra. 

70. Tenn.—Gallien V. Miller, 92 S. 
W.2d 403, 170 Tenn. 93.' 

71. Cal.—^Ex parte Gefino, 77 P. 166, 
143^ Cal. 412, 66 L.R.A.. 249. 

12 C. J. p lli2 note 11,. 

72. Wash.—State v. Vance, 70 P. 34, 

29'Wash.'436. ■ ^ " ' 

73. Cal.—Martin v., Superior,'Court 

of Sacramento County, 227 P, 762, 
194 Cal. 93. j 

74. Ill.—^Morrison v. People, «68 N.E. 
989, 196 Ill. 464. 

75. Wash.—Bussell v. Gill,’ 108 P. 

1080, 58 Wash. 468, 137 Am.S.R. 
1070. . 

76. Ill.—Lasher v. • PeoplSi .65 N.E. 

663, 183 Ill. 226, 78 AmiS.R. 103, 47 
L.R.A..802. , • ; ‘ 

76.5 'Ky.—Manning v. Sims; 213 S. 
W.2d-677, .308 Ky. 687, 8 A.L.R.2d 
1164. " 

Judges and commissiduers 

The statute authorizing ihbnthly 
expense allowances to circuit judges 
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and court of appeals judges and com¬ 
missioners is not violative of consti¬ 
tutional provisions. 

Ky.—Manning v. Sims, supra. 

76.10 Mass.—Smith y. Director of 
Civil Service, 87 N.E.2d l96, 324 
Mass. 455. 

76.15 Minn.—^Town of Bridgie v. 
County ,of Koochiching, 35 N.W.2d 
637, 227 Minn. 320. 

Public governmental bodies 

T.he prohibited special privileges 
are those granted to private individ¬ 
uals not to public governmental bod¬ 
ies. 

Mo.—State‘ex rel. Jones v, Nolte, 165 
S.W.2d 632, 360 Mo. 271. 

Irrigation district 

Statute giving irrigation districts 
right to enforce tax liens by sum¬ 
mary procedure' is not unconstitu¬ 
tional as granting special privileges, 
since irrigation district is “govern¬ 
mental agency.’* 

Wash.—Outlook Irr. Dist v. Pels, 28 
P.2d 996, 176 Wash. 211. 

76.20 Ark.—^Deaderick v. Parker, 200 
S.W.2d 787, 211 Ark. 394. 

Levee district not a “citizen” 
Ark.-^St. Louis L m: & S. R. Co. v. 
Board D4r. Levee Dist. No. 2, 146 
S.W. 892, 103‘Ark. 127. 
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municipal corporations or agencies of the state, 
and hence as not forbidding the grant to municipal 
corporations of privileg'es or iminunities not given 

to individuals or to private corporations;'^ 8 and 


municipal corporations are expressly excepted by 
some constitutions from the operation of such pro¬ 
visions.'^^ 


77 . Ark.—Deaderick v. Parker, 200 
S.W.2d 787, 211 Ark. 394. 

Ill.—^People ex rel. Gutknecht v. Chi¬ 
cago Regional Port Dist., 123 N.E. 
2d 92, 4 I11.2d 363—Schreiber v. 
Cook County, 58 N.R2d 40, 388 Ill, 
297, 165 A.L.R. 1162. 

Kinn.—Town of Bridgie v. County of 
Koochiching, 35 N.‘W'.2d 537, 227 
Minn. 320. 

N.C.—To we V. Yancey County, 31 S. 

E.2d 754, 224 N.C. 579. 

Pa.—^Kelley v. Earle, 190 A. 140, 325 
Pa. 337—Commonwealth v. Em- 
mers, 70 A, 762, 221 Pa. 298. 
Tenn.—Whedbee v. Godsey, 228 S.W. 
2d 91, 190 Tenn. 140—City of Knox¬ 
ville V. State ex rel. Hayward, 133 
S.W.2d 465, 175 Tenn. 169. 

Wash.—Madison Metropolitan Sewer¬ 
age Dist, No. 152 of Grant County 
V. Hawley, 137 P.2d 1010, 18 Wash. 
2d 37. 

-VVis.—Madison Metropolitan Sewer- | 
age Dist. v. Committee on Water 
Pollution, 50 N.W.2d 424, 260 Wis. 
229. 

Sewer districts 

The act authorizing incorporation 
of sewer districts and act requiring 
appointment of liquidators of dis¬ 
solved sewer districts for purpose 
of carrying into effect provisions of 
act repealing first act, but continuing 
it in force to discharge obligations 
incurred thereunder, created no spe¬ 
cial privilege or immunity in viola¬ 
tion of state constitution. 

Mo.—State ex rel. Jones v. Nolte, 
165 S.W.2d €32, 350 Mo. 271. 

78. Ark.—^Deaderick v. Parker, 200 
S.W.2d 787, 211 Ark. 394. 

Colo.—^Milheim v. Moffat Tunnel Im¬ 
provement Dist, 211 P. 649, 72 
Colo. 268. 

Ill.—Schreiber v. Cook County, 68 
N.E.2d 40, 388 Ill. 297, 165 A.L.R. 
1162. 

Ind.—Sherfey v. City of Brazil, 13 N. 
E.2d 568. 

Or.—^Kinney v. City of Astoria, 217 
P. 840, 108 Or. 514. 

Xenn.—City ,of Knoxville v. State ex 
rel Hayward, 133 S.W. 2d 465, 
175 Tenn. 159—Soukup v. Sell, 104 
S.W.2d 830, 171 Tenn. 43,7, modi¬ 
fied on other grounds 105 S.W.2d 
107, 171 Tenn. 491. 

Va.—Bowles v. City of Richmond, 
129 S.E. 489, affirmed 133 S.B. 693. 
12 C.J. p 1112 notes 16-18. 
Appropriating state taxes to use of 
city 

Laws 1923 p 432, appropriating 
state taxes to city where much of 
the private and public property was 
destroyed by fire, to be used by the 
city in payment of interest on bonds 


to be issued for the reconstruction of 
the public property, and in providing 
a sinking fund for retirement of 
bonds, does not violate the constitu¬ 
tion. 

Or.—Kinney v. City of Astoria, 217 

P, 840, 108 Or. 514. 

Chicago Begional Port District 

The Chicago Regional Port Dis¬ 
trict was created by the Chicago Re¬ 
gional Port District Act as a munici¬ 
pal corporation for public purpose 
and that act does not violate consti¬ 
tutional provision. 

m.—People ex rel. Gutknecht v. Chi- 
' cago Regional Port Dist., 123 N.E. 

2d 92, 4 I11.2d 363. 

Dlectlons 

Statutory provisions as to eligibil¬ 
ity, qualification, nomination, and 
election of city ofiicers and nonpar¬ 
ticipation in party politics by city 
employees were held not unconstitu¬ 
tional as granting special privileges 
and immunities. 

Ind.—Sarlls v. State, 166 N.E. 270, 

201 Ind. 88, 67 A.L.R. 718. 

Municipal parking 

(1) Statute authorizing municipal¬ 
ities to acquire, establish and regu¬ 
late municipal parking facilities for 
vehicles did not violate privileges 
and immunities clause of constitu¬ 
tion. 

Ind.—Phillips V. Officials of City of 

Valparaiso, 120 N.E.2d 398. 

(2) Act prohibiting cities of the 
first and second class and incorpo¬ 
rated towns from installing parking 
meters except after adoption of a lo¬ 
cal measure authorizing such instal¬ 
lation in accordance with provisions 
of initiated and referendum amend¬ 
ment to constitution does not violate 
constitutional provision. 

Ark.—^Deaderick v. Parker, 200 S.W. 

2d 787, 211 Ark. 394. 

Organization, of park and recreatLou 
districts 

Curative statute validating and 
confirming organization of park and 
recreation districts under prior stat¬ 
ute and enlarging of park and recre¬ 
ation board from three to five mem¬ 
bers and proceedings theretofore tak¬ 
en in authorization and issuance of 
bonds by district is not unconstitu¬ 
tional as special legislation. 

Or.—State ex rel. Luckey v. James, 

219 P.2d 756, 189 Or. 268. 

Penalty on delinquent taxes 

Statute fixing penalty on delin¬ 
quent taxes at rate as to County dif¬ 
ferent from rate provided for other 
purchasers of land at tax sale or of 
tax sale certificate is not unconstitu¬ 
tional because of discrimination, 
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Okl.—Thomr«<^n v. Hu.ston, 39 P.2d 
524, 170 Okl. 195. 

Fledge of proceeds of license tax 

The statute authorizing a munici¬ 
pality to pledge proceeds of a gaso¬ 
line license tax for payment of spe¬ 
cial street improvement bonds is not 
violative of provision prohibiting 
special privileges or immunitie.s. 
N.M.—Stone v. City of Hobbs, 220 
P.2d 704, 61 N.M. 237. 

Reorganization of school districts 
The fact that act relating to re¬ 
organization of school districts per¬ 
mits one district and its assets to be 
wholly absorbed by another district 
and subjects property of its inhabi¬ 
tants to taxation to pay a portion of 
the latter district's debts does not 
render act violative of constitution¬ 
al provision. 

Wash.-—Wheeler School Dist. No. 152 
of Grant County v. Hawley, 137 P. 
2d 1010, 18 Wash.2d 37. 

Sale of municipal bonds 
A special act authorizing the sale 
of bonds in certain municipalities for 
less than par confers a privilege on 
the public, and therefore does not 
violate Const art 15 7, providing 
that no men are entitled to exclusive 
or separate privileges from the com¬ 
munity, but in consideration of pub- 
i lie service. 

N.C.—Kornegay v. City of Golds¬ 
boro, 106 S.B. 187, 180 N.C. 441. 

79. Wash.—Washington Nat Inv. 
Co, V. Grandview Irr, Dist, 28 P. 
2d 114, 176 Wash. 644. 

12 C.J, p 1112 note 17 [b]. 

Public utility district 
Public utility districts are express¬ 
ly declared by statute to be munici¬ 
pal corporations* and hence consti¬ 
tutional provision prohibiting a law 
granting to any citizen, class of citi¬ 
zens, or corporation, other than mu¬ 
nicipal, privileges or immunities 
which, upon same terms shall not 
equally belong to all citizens or cor¬ 
porations, does not apply to them. 
Wash.—State ex rel. Northwestern 
Elec. Co. V. Superior Court in and 
for Clark County, 183 P.2d 802, 28 
Wash.2d 476, 173 A.L.R. 1351. 
Particular statutes held valid 

(1) Authorizing irrigation district 
to sell lands acquired for nonpay¬ 
ment of irrigation assessments for 
amount of assessments foreclosed 
and all other assessments, charge¬ 
able to land. 

Wash.—Washington Nat. Inv. Co. v. 
Grandview Irr. Dist, 28 F.2d 114, 
175 Wash. 644. 

(2) Giving to cities, lix their pri¬ 
vate capacity, liens for delinquent 
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Matters relating to municipalities in their gov¬ 
ernmental capacity are not within the constitution¬ 
al provision against the grant of special privileges 
or immunities,so and a statute creating an improve¬ 
ment district and conferring on the district the 
powers necessary to carry out the purposes of its 
creation does not grant “to any corporation, asso¬ 
ciation, or individual’ any special or exclusive priv¬ 
ilege, etc., in violation of the constitution.^^ A 
statute may constitutionally provide that all transi¬ 
tory actions against municipal corporations of a 
certain class shall be brought in the counties in 
which such corporations are situated,^^ may pre¬ 
scribe a shorter period of limitations for actions 
against cities than for actions against individuals, 
may make it a condition precedent to recovery 
against a city for injuries that notice of the same 
be given the city within a certain number of days,^^ 
and may exempt certain municipalities from statu¬ 
tory provision intended to govern the public gen¬ 
erally, as stated infra § 465. Constitutional pro¬ 
hibitions of special privileges do not forbid the 
enactment of general laws applicable only to mu¬ 
nicipal corporations of a particular class,or even 
the grant of a particular power of a public nature 
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to a particular municipal corporation,^® although a 
statute making different provisions as to the number 
and salaries of deputy county ofHcers in counties 
of different classes has been held invalid.®"^ On the 
other hand, it has been held that a statute or charter 
which exempts a municipal corporation from a lia¬ 
bility imposed by a general rule of law to which 
other such corporations remain subject is unconsti¬ 
tutional,®® and the cost of constructing state high¬ 
ways through several counties could not constitu¬ 
tionally be imposed on all the counties save one 
specially exempted.®® So, if the appropriation of 
state revenues to a county confers a special benefit 
on such county from which other like counties are 
excluded, the constitution is violated,®® and the same 
is true of a statute purporting to limit the power 
of an irrigation district to purchase “any of its bonds 
not then due,”®'! and of a statute providing alterna¬ 
tive forms of government, which was intended to be 
of universal application, but was not.®2 ^ consti¬ 
tutional prohibition against the grant of privileges 
or immunities which shall not equally belong to 
all citizens, although evidently enacted to restrict the 
legislative assembly, also operates as a limitation on 
the council of a municipality.®® 


charges for water and electric serv¬ 
ice from city-owned plants. 

"Wash.—McCormacks, Inc,, v. City of 
Tacoma, 16 P.2d 688, 170 Wash. 
103. 

(3) Permitting city to redeem 
property sold county from lien of 
general taxes, without penalty or in¬ 
terest. 

Wash.—State v. De Graff, 255 P. 371, 
143 Wash. 326, error dismissed De 
Graff V, City of Spokane, Wash., 48 
S.Ct. 323, 276 U.S. 602, 72 L.Ed. 
726. 

SO. Ala.—City of Andalusia v. 
Southeast Ala, Gas District, 74 So. 
2d 479, 261 Ala. 297. 

Tenn.—Wilson v. Beeler, 245 S.W.2d 
620, 193 Tenn. 213—Knox-Tenn 

Theatres v. Dance, 208 S.W.2d 536, 
186 Tenn. 114—Hamilton County 
V. Gerlach, 140 S.W.2d 1084, 176 
Tenn. 288—City of Knoxville v. 
State ex rel. Hayward, 133 S.W.2d 
465, 175 Tenn. 159—Soukup v. Sell, 
104 S.W.2d 830, 171 Tenn. 437, mod¬ 
ified on other grounds 105 S.W.2d 
107, 171 Tenn, 491—Berry v. Hayes, 
28 S.W.2d 60, 160 Tenn. 577. 

81. Colo.—Milheim v. Moffat Tunnel 
Improvement Dist., 211 P. 649, 72 
Colo. 268. 

82. N.T.—Czarnowsky v. Rochester, 
66 N.T.S. 931, 65 App.Div. 388. 

83. U.S.—Madden v. Lancaster 
County, Neb., 65 P. 188, 12 C.C.A. 
566. 

12 C.J. p 1112 note 20. 


84. Ind.—Sherfey v. City of Brazil, 
13 N.E.2d 668. 

Va,—Bowles v. City of Richmond, 
129 S.E. 489, affirmed 133 S.E. 693 
—O'Neil V. City of Richmond, 126 
S.E. 56, 141 Va. 168. 

12 C.J. p 1113 note 21. 

85. Ind.—Cummins v. Pence, 91 N. 
E. 529, 174 Ind. 116. 

Ky.—Settle v, Jones, 206 S.W.2d 69, 
306 Ky. 9. 

Tenn.—Knox-Tenn Theatres v. Dance, 
208 S.W.2d 636, 186 Tenn. 114. 

12 C.J. p 1113 note 22. 

86. Ind.—State v. Swanson, 107 N, 
E. 276, 182 Ind. 582. 

Tenn.—^Knox-Tenn Theatres v. Dance, 
208 S.W.2d 636, 186 Tenn. 114— 
Burnett v. Maloney, 37 S.W. 689, 
97 Tenn. 697, 34 L.R.A. 641. 

87. Tenn.—W eaver v. Davidson 

County, 69 S.W. 1105, 104 Tenn. 
316. 

88. Ind,—^Hayes v. Taxpayers Re¬ 
search Ass’n, 72 N.B.2d 658, 226 
Ind. 242. 

Tenn.—Furnace v. City of Dayton, 
274 S.W.2d 6—Wilson v. Beeler, 
245 S.W.2d 620, 193 Tenn. 213— 
Berry v. Hayes, 28 S.W.2d 60, 160 
Tenn, 677. 

12 C.J. p 1113 note 24. 

Statute BtLspendlng general law 

(1) Statute suspending general law 
and granting immunities and exemp¬ 
tions to a particular county which no 
other county may enjoy, violates 
constitution. 

Tenn.—^Wilson v. Beeler, 245 S.W.2d 
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620, 193 Tenn. 213—Berry v. 
Hayes, 28 S.W.2d 60, 160 Tenn. 577. 
(2) Statute suspending the general 
law, and conferring a special benefit 
upon particular school districts to 
the detriment of other districts in 
the same county, in violation of the 
constitution is invalid and need not 
be sustained because it affects the 
county in its governmental capacity. 
Tenn.—Southern v. Beeler, 195 S.W. 
2d 867, 183 Tenn. 272. 

89. Tenn.—^Berry v. Hayes, 28 S.W. 
2d 50, 160 Tenn. 577. 

90. Tenn.—^Hill v, Snodgrass, 68 S. 
W.2d 943, 167 Tenn. 285. 

Statute held unconstlttLtloxial 

Statute directing part of county 
aid fund of White county to be with¬ 
held as sinking fund to pay interest 
and principal of outstanding county 
road bonds is unconstitutional as 
conferring special benefit on White 
county to extent statute directs ap¬ 
plication of county aid fund other¬ 
wise than provided in statute direct¬ 
ing disbursement thereof for build¬ 
ing and improving county roads. 
Tenn.—^Hill v. Snodgrass, supra. 

91. Gal,—Provident Land Corpora¬ 
tion V. Zumwalt, 85 P.2d 116, 12 
Cal.2d 365, followed in 85 P.2d 
122, 12 Cal.2d 791, and 85 P.2d 
122, 12 Cal.2d 790. 

92. Ind.—^Keane v, Remy, 168 N.E. 
10, 201 Ind. 286. 

93. Or.—Ideal Tea Co, v. Salem, 150 
P. 852, 77 Or. 182. 
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§ 462. Private Corporations 

The constitutional prohibition against the granting of 
special privileges and immunities applies to private cor¬ 
porations. A private corporation is not a "citizen" with¬ 
in the meaning of constitutional provisions prohibiting the 
legislature from granting to any "citizen" special privi¬ 
leges or immunities. 

The constitutional prohibition against the grant¬ 
ing of special privileges and immunities applies to 
private corporations.^^-SO A private corporation is 
not a ‘"citizen” within the meaning of constitutional 
provisions prohibiting the legislature from granting 
to any “citizen” special privileges or immunities.93.B5 
The charter of a private corporation and all the 
powers conferred on the corporation as such are 
in the nature of special privileges not possessed by 
individuals, and it is within the police power of 
the legislature to grant a large measure of powers 
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to corporations without infringing constitutional 
provisions forbidding the grant of special privileges 
to some persons that are not open to others.94 
Thus, a statute fixing a definite sum as recoverable 
for death by the wrongful act of common carriers, 
while making others liable for “fair and just” dam¬ 
ages, is not unconstitutional as granting a special 
privilege to corporations.95 A constitutional pro¬ 
hibition of any irrevocable grant of special privi¬ 
leges, franchises, or immunities is not applicable 
to the grant of a perpetual casement in streets to 
a street railway company, such easements being 
in furtherance of the public right in the use of 
highways,9 6 nor is it violated by an appropriation 
to a private corporation which was incorporated 
for the purpose of collecting and preserving in¬ 
formation connected with the early settlement and 
subsequent history of the state,99-9 or by a statute au- 


93.50 Ill.—Schreiber v. Cook Coun¬ 
ty, 58 N.R2d 40, 388 Ill. 297, 155 A. 
L.R. 1162. 

93.55 Ark.—State ex rel. Moose v. 
Southern Sand & Material Co., 
167 S.W. 854, 113 Ark. 149. 

Or.—State ex rel. Luckey v. James, 
219 P.2d 756, 189 Or, 268, 

94. XJ.S.—^Water, Light & Power Co, 
V. City of Hot Springs, D.C.S.D.,' 
274 F. 827. 

Ill.—People V. Stokes, 118 KE. 87, 
281 Ill. 159. 

Ind.—^Dodgen Corporation v. D. D. 
Murphy Shows, 183 N.E. 699, 96 
Ind.App. 326, rehearing denied 85 
N.E. 169, 96 Ind.App. 325. 

Mont.—State ex rel. Normile v. 

Cooney, 47 P.2d 637, 100 Mont. 391. 
N.C.-^Ce-rolina-Tennessee Power Co. 
V, Hiawassee River Power Co., 123 
S.E. 312, 188 N.C. 128, error dis¬ 
missed Hiawassee River Power 
Co. V. Caroljna-Tennessee Power 
Co., 45 S.Ct 463, 267 tJ.S. 586,^ 69 
L.Ed. 800—C a r o 1 i n a-Tennessee 
Powei* Co; V. Hiawassee River 
Power Co., 119 S.E. 213, 185 N.C. 
179. ' 

Tex.—Houston Lighting & Power‘Co. 
V. Fleming, Civ.App!, 128 S.’W’.2d 
487, reversed on other grouhds 138 
S.W.2d 520, 136 Tex. 463, rehearing 
denied 143 S.W.2d 923, 135 Tex. 463, 
certiorari denied- Houston Light¬ 
ing & Power Co. Vi City of West 
’University Place, 61 S.Ct. 836, 313 
US. 660, 86 L.Ed. 1620. 

12 C.J. p 1113 note 28. 

Statutes held constitutional 

(1) The provision of S.D.Const, art 
6 § 12,- that "no law making any ir-^ 
revocable grant of privileges, fran¬ 
chises or immunity shall be passed," 
was pot violated by a city ordinance 
granting a franchise for a terni of 
years to an electric company, inciud- 
Irig a contract fixing rates to be 
charged by the company. 


tr.s.—Water, Light & Power Co. v. 
City of Hot Springs, D.C.S.D., 274 
F. 827. 

<2) Statute providing that water 
conservation board shall be a body 
corporate and state agency to con¬ 
struct water projects, conserve wa¬ 
ter, issue revenue bonds, etc., is not 
invalid as granting a special or ex¬ 
clusive privilege, immunity, or fran¬ 
chise to a corporation. 

Mont.—State ex rel. Normile v. Coon¬ 
ey, 47 P.2d 637, 100 Mont. 391. 

(3) The statute authorizing health 
service corporations does not violate 
constitutional prohibition against 
granting to any corporation, as.socia- 
tion, or Individual any special or ex¬ 
clusive right, privilege, or Immunity. 
Cal.—California Physicians’ Service 

V. Garrison, 172 P.2d 4, 28 Cal.2d 
790, 167 A.L.R. 306. 

(4) Code section providing that 
lelegi^aph or telephone corporations 
may construct telegraph lines or tel¬ 
ephone lines* along and on any pub¬ 
lic road or highway, does not violate 
provisions of the state constitution 
that no unalterable special privileges 
or immunities shall ever be granted. 
Cal.—Los Angeles County v. South¬ 
ern Cal, Tel. Co., 196 P.2d 773, 32 
Cal.2d 378. 

(5) Irrevocable 'grant by city to 
corporation of franchise for construc¬ 
tion and maintenance of electric light 
plant and necessary poles did not 
violate constitutional provision pro¬ 
viding that no law, making any ir¬ 
revocable grants of special privileg¬ 
es or immunities, shall be passed by 
the general assembly, where grant of 
franchise was not in any sense exclu¬ 
sive, and a similar grant could be 
■made'to others. 

Ala.—City of Bessemer v. Birming¬ 
ham Elec. Co., 27 So.2d 665, 248 Ala. 
345. 


(6) The Currency Exchange Act 
section, authorizing auditor to in¬ 
vestigate needs of community and 
deny license where convenience and 
advantage of community will not be 
promoted by Issuance of license, was 
not subject to claimed infirmities of 
granting special privileges and fran¬ 
chises to individual corporations. 

Ill.—Gadlln V. Auditor of Public Ac¬ 
counts, 110 N.B.2d 234, 414 Ill. 89. 

(7) Where it did not appear that 
original petition, filed before effective 
date of statutory amendment limiting 
drainage district’s liability to main¬ 
tain or reconstruct bridges over its 
ditches to 20 years after date of orig¬ 
inal construction, raised constitution¬ 
al questions as to the amendment, 
and the amended petition raising 
such questions was died after the 
amendment became effective, the 
amendment as applied to the cause of 
action presented by amended peti¬ 
tion was not unconstitutional as 
granting to a corporation a special 
right, privilege or Immunity. 

Mo.—Swisher Inv. Co. v. Brimson 
Drainage Dist. of Grundy and Har¬ 
rison Counties, 246 S,W.2a 75, 3C2 
Mo. 869. 

95. U.S.—^De Soto Motor Corpora¬ 
tion V. Stewart, C.C.A.N.M., 62 F. 
2d 914. 

90. U.S.—^Westlnghouse Electric & 
Mfg, Co. V. Denver Tramway Co., 
D.C.Colo., 3 F.2d 285, appeal tran.s- 
ferred, see, City and County of 
Denver v. Slenger, 47 S.Ct. 343, 273 
U.S. 667, 71 L.Kd. 826. 

96.5 Ariz.-—Leather wood v. . Hill, 89 
P. 621, 10 Ariz. 243. 

Utah.—^Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct. 739, 
-336 U.S. 330, 93 L.Ed, 1090. 
Statutes held constitutional 

(1) The acts providing for state's 
construction of Pioneer Memorial 
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tliorizing the governor to designate exclusive ware¬ 
houses for the distribution of alcohol and to ap¬ 
point a manager thereof but a statute is void 
which extends the period of corporate existence of 
a corporation created by special law beyond that 
prescribed by the general laws of the state, or 
otherwise attempts to confer on a particular cor¬ 
poration special privileges not open to other cor¬ 
porations of similar character.99 

Eminent domain. Constitutional prohibitions of 
the grant of special privileges do. not forbid the 
grant to corporations or to a particular corpora¬ 
tion, of the right of eminent domain for a public 
purpose,1 and such grants have been sustained 
where they were made to a foreign corporation 
on the same terms as to a domestic corporation,^ 
where they conferred larger powers of appropria¬ 


tion on corporations engaged in one kind of public 
service than on corporations engaged in another 
kind,3 and where they authorized electric railroad 
companies to condemn the right to cross steam rail¬ 
roads.^ 

Public aid. Statutes have been sustained which 
have authorized municipal and quasi-municipal cor¬ 
porations to grant public aid to corporations for 
the construction of works of public utility.^ A 
gift by the state to a corporation of an annual 
sum to be expended in a specified public charity is 
in no sense an exclusive privilege.® 

Stockholder's derivative action. Statutory pro¬ 
visions relating to stockholder’s derivative actions 
have been held not to be in violation of the con¬ 
stitutional provisions against the granting of any 
special privileges or immunities,®*® 


Building to be operated by private 
corporation, to whicb. it was leased 
by first of such acts, are not uncon¬ 
stitutional as granting such corpora¬ 
tion irrevocable privilege, immunity, 
or franchise because of failure of 
lease to give state sufficient control 
over lessee in management of build¬ 
ing, as state has right to require ex¬ 
ecution of proper lease based on 
statutory terms and conditions. 

Utah.—Thomas v. Daughters of 
Utah Pioneers, supra. 

(2) The statutes providing for 
state’s erection of Pioneer Memorial 
Building to display pioneer relics; 
under supervision of designated non¬ 
profit corporation as lessee are not! 
unconstitutional ' as granting priv¬ 
ilege, immunity, or franchise to such 
corporation. 

Utah.—Thomas v. Daughters of Utah 
Pioneers, supra. 

97. Utah.—Utah Mfrs.', Ass’n v. 
Stewart, 23 P.2d 229, 82 Utah 198. 

98. Ind.—Bank of Commerce v. 
Wiltsie, 63 N.B. 960, 65 N.E; 224, 
153 Ind. 460, 47 L.R.A. 489. 

99. Cal.—^Waterloo Tump. Road Co. 
V. Cole, 61 Cal. 381. 

Grant of right of way in streets 
Statute authorizing town council 
to grant a private corporation tram¬ 
way right of way along streets is 
unconstitutional as authorizing grant 
of special right or privilege to cor¬ 
poration. , 

Va.—McClintock v. Richlands Brick 
Corporation, 145 S.E. 425, 162 Va. 
1, 61 A.L.R. 1033. 

Pari mutuel system 

(1) Statute creating Currituck 
County Racing Commission with pos¬ 
sibility of self-perpetuating member¬ 
ship and authority to grant to a pri¬ 
vate corporation, in consideration of 
percentage of gross receipts, exclu¬ 
sive franchise, irrevocable for twen¬ 
ty-five years, to operate in county 


pari mutuel system for betting on 
dog races violates constitutional pro¬ 
visions condemning exclusive emolu¬ 
ments or privileges. 

N.C.—State ex rel. Summrell v. Car¬ 
olina-Virginia Racing Ass'n, 80 
S.E.2d 638,-239 N.C. 691--^State v. 
Felton, 80 S.E.2d 625, 239 N.C. 675, 
followed in State v. Stewart, 80 S. 
E.2d 636, 239 N.C. 589 and State 
V. Truitt, .80 S.E.2d 637, 239 N.C. 
690. 

(2) Act creating the Morehead 
City Racing Commission for the 
town of Morehead City and under¬ 
taking- to grant to the licensee the 
exclusive franchise to operate race 
track and pari-mutuel gambling ap¬ 
paratus violates constitutional pro¬ 
vision that no man or set of men 
are entitled to exclusive or separate 
emoluments or privileges from the 
community but in consideration of 
public services. 

N.'C.—State ex rel. Taylor v. Caro¬ 
lina Racing Ass’n, 84 S.E.2d 390, 
241 N.C. 80. 

Fiscal year basis 

Where statute levying four per 
cent excise tax on incomes of corpo¬ 
rations and certain "banks for priv¬ 
ilege of exercising corporate fran¬ 
chises and doing business within 
state allowed a credit on the tax 
payable for any fiscal year under 
the statute, and then defined fiscal 
year as an accounting period of 12 
months ending on the last day of any 
month other than December, credit 
constituted a special privilege grant¬ 
ed to corporations doing business on 
fiscal year basis and was violative of 
equal immunities clause of state 
constitution. 

Wash.—Power Inc. v. Huntley, 235 
P.2d 173, 39 Wash.2d 191. 

1. Ind.—Consumers’ Gas Trust Co. 
V. Harless, 29 N.E. 1062, 131 Ind. 
446. 


La.—Corpus Juris Secundum quoted 
In Louisiana Power & Light Co. v. 
Mosley, App., 18 So.2d 210, -216. 

12 C.J. p 1113 note 32. 

Grant to university 
Law authorizing Purdue Univer¬ 
sity to exercise right of eminent do¬ 
main was not unconstitutional as 
granting exclusive'' privileges or im¬ 
munities. 

Ind.—^Russell v. Trustees of Purdue 
University, 168 N.B. 629, 201 Ind. 
367, 65 A.L.R. 1384. 

2. La.—Corpus Juris Secundum 
quoted in Louisiana Power & Light 
Co. V. Mosley, App., 18 So.2d 210, 
216. 

Mont.—Spratt v. Helena Power 
Transmission Co., 94 P. 631, 37 
Mont. 60. 

3. Ind.—Miller v. Southern Indiana 
Power Co., Ill N.B. 308, 184 Ind. 
370. 

La.—Corpus Juris Secundum quoted 
in Louisiana Power & Light Co. v. 
Mosley, App., 18 So.2d 210, 216. 

4. Ind.—^Vandalia R. Co. v. La Fay¬ 
ette, etc.,' Tract. Co., 94 N.E. 483, 
175 Ind. 391. 

La.—Corpus Juris Secundum quoted 
in Louisiana Power & Light Co, v. 
Mosley, App., 18 So.2d 210, 216. 

5. Ky.—^Kentucky Union R. Co, v. 
Bourbon County, 2 S.Wl 687, 85 
Ky. 98.-8 Ky.L. 881. 

Tenn.—Lauderdale County v. Farga- 
son, 7 Lea 153. 

6. N.T.—'Exempt Firemen’s Bene-v. 
Fun<^ V. Roome, 93 N.X. 313, 45 

' Am.R. 217. 

6.5 Cal.-r—Beyerbach v. Juno Oil Co., 

- 265 P.2d 1, 42 Cal.2d 11, appeal 
dismissed 74 S.Ct. 853. 347 US. 
985, 98 L.Ed. 1120. 

Security for costs 

Statute requiring plaintiff-In stock¬ 
holder’s derivative action to furnish 
security for defendants’ expenses if 
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Public service. In order that a grant of special 
privileges or immunities to a private corporation 
may be valid it must be made in consideration of 
public service. 

§ 463. Creation of Preferences 

Preferences given by statutes of a general nature to 
certain classes of creditors have been sustained as not 
constituting a grant of special privileges. The authori¬ 
ties are not In accord as to the validity of an act giving 
employees of corporations a lien for wages not accorded 
to other employees. 

Preferences given by statutes of a general nature 
to certain classes of creditors have been sustained 
as not granting special privileges in violation of 
constitutional provisions.'^ Judgment creditors may 
be given a preference in the matter- of redemption 
from a judicial sale.s On the other hand, a stat¬ 
ute giving a preference against other creditors to 
manual or mechanical laborers for the full amount 
due has been declared unconstitutional,9 and the 
same is true of a statute allowing no exemptions 
from process for laborers’, mechanics’,, or physi¬ 
cians’ compensation, except property absolutely ex¬ 
empt, and discriminating between these favored 
classes in certain particulars,^9 and of a statute giv¬ 
ing a preference to one holder of irrigation district 
bonds over another holder.^^ An act giving em¬ 
ployees of corporations a lien for wages not ac¬ 
corded to other employees has been sustained by 
some courtsi 2 and condemned by others.^s 


§ 464. Particular Grants of Privileges by 

State 

a. Validity of grants in general 

b. Exclusive franchises to public utilities 

c. Elections 

d. Master and servant 

c. Motor vehicles 

f. Taxation generally 

g. Licenses and license or privilege taxes 

h. Privileges to war veterans 

i. Civil remedies 

j. Crimes and criminal procedure 

a. Validity of Grants in General 

While particular statutes or ordinances have been 
sustained as granting special or exclusive privileges pri¬ 
marily for the promotion of the public Interests, other 
enactments have been held unconstitutional as grants 
primarily for private benefit. 

Under the rule stated supra § 459, that the pro¬ 
visions of state constitutions forbidding the grant 
of special or exclusive privileges do not prevent 
grants the primary purpose of which is the promo¬ 
tion of the public interest, the constitution has 
been held not violated by an exclusive grant of 
the right to publish the state statutes,^^ to remove 
carcasses from the street,*^5 to collect and remove 
garbage,!® and to maintain a slaughterhouse within 
the city limits,!'^ although as to the latter gfrant there 
is also authority to the contrary.!® Laws prohibit¬ 
ing, with certain exceptions, the selling and exposing 
for sale of goods on Sunday,'!9 prohibiting the con¬ 
ducting of any theatrical or motion picture cntcr- 


trial court finds that there is no rea¬ 
sonable probability that corporation 
will benefit from the action was not 
unconstitutional on ground that it 
was violative of constitutional provi¬ 
sions against special privileges and 
immunities. 

Cal.—Beyerbach v. Juno Oil Co., su¬ 
pra. 

6.10 NT.C.—State v. Felton, 80 S.E.2d 
625, 239 N.C. 575. 

Public services generally see supra 
§ 459. 

Bog races 

Exclusive privileges with respect 
to conduct of dog races and operation 
of pari mutuel system of betting 
thereon, granted to private corpora¬ 
tion under franchise from county 
racing commission, are not in consid¬ 
eration of public services. 

N.C.—State v. Felton, supra. 

7. Mass.—In re Brown's Case, 63 N. 

E. 998, 173 Mass. 498. 

S.C.—Corpus Juris quoted in Witt v. 
People’s State Bank of South Car¬ 
olina, 164 S.E. 306, 310, 166 S.C. 1. 
Wash.—^Fitch v. Applegate, 64 P. 147, 
24 Wash. 26. 


I Wyo.—-Corpus Juris cited in In re 
Riverton State Bank, 49 P.2d 637, 
640, 48 Wyo. 372. 

Creditors of Insolvent banks 

Session L.1916 c 58 § 6, giving 
surety companies equal preference 
right with depositors in insolvent 
bank, was not violative of Const, art 
5 § 51, providing that the legisla¬ 
ture shall pass no laws granting to 
any association, corporation, or in¬ 
dividual any exclusive rights, privi¬ 
leges, or immunities. 

Okl.—State v. Johnson, 215 P. 945, 
90 Okl. 21. 

8 . Colo.—Paddack v. Staley, 49 P. 
281, 24 Colo. 188. 

Ill.—Meier v. Hilton, 100 N.E. 620, 
257 Ill. 174. 

9. Ind.—McErlain v. Taylor, 192 N, 
E. 260, 207 Ind. 240, 94 A.L.R. 1284. 

10 . S.D.—O’Leary v. Croghan, 173 
N.W. 844, 42 S.D. 210, 6 A.L.R. 
1134. 

11 . Cal.—Provident Land Corpora¬ 
tion V. Zumwalt, 85 P.2d 116, 12 
Cal.2d 365, followed in 85 P.2d 122, | 
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12 Cal.2d 791, and 85 P.2d 122, 12 
Cal. 2d 790. 

12 . U.S.—Skinner v. Garnett Oolcl- 
Mln. Co., C.C.Cal., 96 F. 735. 

13. Cal.—Johnson v. Goodyoar Min. 
Co., 69 P. 304, 127 Cal. 4, 78 Am.S. 
R. 17, 47 L.R.A. 338. 

14. Nob.—Marsh v. Stonebraker, 98 
N.W. 699, 71 Neb. 224, 65 L.R.A. 
607. 

Okl.—Childers v. West Pub. Co,, 156 
P.2d 809, 195 Okl. 220. 

16. Mo.—River Rendering Co. v. 

Behr, 7 Mo.App. 346. 

10 . N.T.-—Rochester v. Gutbcrlctt, 
105 N.E. 648, 211 N.Y. 309. 

Pa.—Butler Borough v. Logan, 19 
Pa.Dist. 962. 

17- U.S.—In re Slaughter-House 
Cases, La., 16 Wall. 36, 21 L.Ed. 
394. 

18. La.—Howell v. Butchers' Union 
Slaughterhouse, etc., Co., 36 La. 
Ann. 63. 

12 C.J. p 1114 note 47. 

19. N.D.—State v. Diamond, 219 N. 
W. 831, 66 N.D. 854. 
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tainment for compensation, on tliat day ,20 or pre¬ 
scribing different penalties for different violations of 
the Sunday laws ,21 have been upheld; and the same 
is true of statutes or ordinances providing for an 
allowance by the state, on its taking over an ir¬ 
rigation project, of credits for payments made to 
its predecessor for water rights,22 prohibiting com¬ 
binations or conspiracies to prevent the sale of sup¬ 
plies to certain persons,23 authorizing the sale 
for irrigation purposes of unappropriated water,2^ 
creating a water conservation board as a state 
agency to construct water projects, conserve water, 
issue revenue bonds, and accept federal aid,25 fix¬ 
ing higher water rates for nonresidents than for 
residents,25.5 requiring a municipality on the estab¬ 
lishment of a municipal gas or electric plant to 
purchase the plant of an existing company,26 al¬ 
lowing only freeholders and voters to petition for 
the construction of public improvements by taxa- 
tion,27 creating a drainage company^ for the pur¬ 
pose of reclaiming swamp land and giving it a lien 
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on property benefited to the extent of the assess¬ 
ments levied on such property,28 forbidding waste¬ 
ful use of natural gas23 or water from an artesian 
well,26 regulating the drilling for oil or gas,26.5 pro¬ 
viding for partition of oil and gas leasehold inter- 
ests,26.i6 providing that no contract for the pay¬ 
ment of a commission for the sale of real estate 
shall be valid unless in writing and signed by the 
owner,2i forbidding the assignment of a claim 
outside of the state for the purpose of evading the 
exemption laws,22 forbidding the distribution from 
house to house of medical preparations or deleterious 
substances,23 providing for the separation of un¬ 
platted agricultural lands from the limits of certain 
cities,24 permitting enforcement of agreements fix¬ 
ing the resale prices of trade-marked commodities,25 
providing for public housing and slum clearance,25.5 
authorizing withdrawal of a state from a land 
settlement project,26 releasing sureties on bonds of 
public depositories,27 providing for public assistance 


20. Tenn.—Consolidated Enterprises 
V. State, 263 S.W. 74, 150 Tenn. 148. 

21. In<L—State v. Hogriever, 53 N.E. 
921, 152 Ind. 652, 45 L.R.A. 504. 

22 . Or.—^McMahan v. Olcott, 133 P. 
836, 65 Or. 537. 

23. Ind.—Knight, etc., Co. v. Miller, 

87 N.E. 823, 172 Ind. 27, 18 Ann. 
Cas. 1146. 

24. Neb.—^Farmers’ Canal Co. v. 
Frank, 100 N.W, 286, 72 Neb. 136. 

25. Mont—State ex rel. Normile v. 
Cooney, 47 P.2d 637, 100 Mont 391. 

25.5 Ga.—Messenheimer v. Windt 
87 S.E.2d 402, 211 Ga. 575. 

26. Conn.—^Norwich Gas, etc., Co. v. 
Norwich, 57 A. 746, 76 Conn. 565. 

27. Ind.—Cummins v. Pence, 91 N. 
E. 529, 174 Ind. 115. 

28. Ky.—Hoertz v. Jefferson South¬ 
ern Pond Drain. Co., 84 S.W. 1141, 
119 Ky. 824, 27 Ky.L. 278, followed 
in Leahy v. Jefferson Southern 
Pond Drain. Co., 84 S.W. 1181, 27 
Ky.L. 286. 

29. Ind.—Townsend v. State, 47 N. 
E. 19, 147 Ind. 624, 62 Am.S.R. 477, 
37 L.R.A. 294. 

30. Cal.—^Ex parte Elam, 91 P. 811, 
6 Cal.App. 233. 

30.5 Cal.—Bernstein v. Bush, 177 P. 

2d 913, 29 Cal.2d 773. 

Public street or boundary line 
The statute prohibiting the drilling 
for oil or gas within 100 feet of a 
public street or boundary line, which 
contained proviso that if a parcel 
of land contained one acre or more, 
but was less than 250 feet in width, 
one well could be drilled for each 
acre of the area, was not unconstitu¬ 
tional as applied to lessee of non¬ 


contiguous oil land, the entire acre¬ 
age of which was a little more than 
one acre in area, as against conten¬ 
tion of lessee, who was denied a per¬ 
mit to drill wells because of provi¬ 
sions of the statute, that the statute 
granted special privileges or immu- 
nities. 

Cal.—^Larson v. Bush, 83 P.2d 955, 29 
Cal.App.2d 43. 

30.10 Ark.—Overton v. Porterfield, 
177 S.W.2d 735, 206 Ark. 784. 

31. Ind.—Selvage v. Talbott, 95 N.E. 
114, 175 Ind. 648, 33 L.R.A.,N.S., 
973, Ann.Cas.l913C 724. 

32. Ind.—Markley v. Murphy, 102 N. 
E. 376, 180 Ind. 4, 47 L.R.A.,N.S., 
689. 

33. Ind.—Ayers v. State, 99 N.E. 

730, 178 Ind. 453, Ann.Cas.l916C 
549. , 

34. Minn.—Hunter v. Tracy, 116 N. 
W. 922, 104 Minn. 378, followed in 
Christianson v. Tracy, 116 N.W. 
925, 104 Minn. 533. 

35. Ill.—Joseph Triner Corporation 
V. Oransky, 5 N.E.2d 213, 365 Ill. 
19. 

Pair Trade Iiaw 

The Fair Trade Law as applied 
to proprietary medicine known as 
"Alka-Seltzer” which was registered 
as a trade-mark in the Patent Office 
and which was in competition with 
similar commodities manufactured 
by other manufacturers was not un¬ 
constitutional as granting manufac¬ 
turer privileges or immunities not 
equally granted to ‘ other citizens in 
violation of provisions of state con¬ 
stitution. 

S.D.—Miles Laboratories v. Owl Drug 
Co., 295 N.W. 292, 67 S.D. 523. 
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35.5 Ala.—In re Opinion of the Jus¬ 
tices, 48 So,2d 757, 254 Ala. 343. 
Ariz.—Humphrey v- City of Phoenix, 
102 P.2d 82, 55 Ariz. 374. 

Ark.—Rowe v. Housing Authority of 
City of Little Rock, 249 SW.2d 551, 
220 Ark. 698—Hogue v. Housing 
Authority of North Little Rock, 144 
S.W.2d 49, 201 Ark. 263. 

Cal.—Housing Authority of Los An¬ 
geles County V, Dockweiler, 94 P.2d 
794, 14 Cal.2d 437. 

Redevelopment Agency of City 
and County of San Francisco v. 
Hayes, 266 P.2d 105, 122 Cal.App. 
2d 777, certiorari denied Van Hoff 

V. Redevelopment Agency of City 
and County of San Francisco, 75 
S.Ct. 214, 348 U.S. 897, 99 L.Ed. 
705. 

Ind.—^Edwards v. Housing Authority 
of City of Muncie, 19 N.B.2d 741, 
215 Ind. 330. 

Mo.—State, on Inf. of Dalton v. Land 
Clearance for Redevelopment Au¬ 
thority of Kansas City, Mo., 270 
S.W. 2d 44. 

Neb.—Lennox v. Housing Authority 
of City of Omaha, 290 N.W. 451, 
137 Neb. 582, supplemented 291 N. 

W. 100, 137 Neb. 582. 

Rj.—^Ajootian v. Providence Rede¬ 
velopment Agency of City of Provi¬ 
dence, 91 A.2d 21, 80 R.L 73. 

Tex.— Housing Authority of City of 
Dallas V. Higginbotham, 143 S.W. 
2d 79, 135 Tex. 158, 130 A.L.R. 
1053, answers to certified questions 
conformed to, Civ.App., 143 S.W.2d 
95. 

38. Cal.—Hecke v. Riley, 290 P. 451, 
209 Cal. 767. 

37. Ind.—Kassabaum v. Board of 
Finance of Town of Lakeville, St- 
Joseph County, 20 N.E.2d 642, 215 
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for the needy,37.5 making near relatives liable for 
the maintenance of insane persons in state institu¬ 
tions,38 making the expenses incurred by a county 
in caring for an insane person a charge against his 
estate, where such insane person has no heirs within 
the United States dependent on the estate for sup¬ 
port,38 limiting the compensation of guardians,38-5 
conferring on a state corporation commission power 
to make and enforce rules, where such power is con- 
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ditional on the fact of public convenience and ncccs- 
sity,48 regulating the carrying of arms,48.5 prescrib¬ 
ing in general terms the qualifications of jurors, 
or regulating the construction, maintenance, and use 

of streets, ^2 toll roads,42.5 the sale of food‘i3 oj. 

medicines in the original packages except patent 
medicines,^^ sales of merchandise in bulk,^^ or the 
rate of interest,^® and various other statutes and 
ordinances referred to in the notc.^7 


Ind. 491, followed in Kassabaum 
V. Board of Finance of Union Tp., 
St. Joseph County, 20 N.E.2d 646, 
215 Ind. 708—^Bolivar Tp. Board of 
Finance of Benton County v. Haw¬ 
kins, 191 N.E. 168, 207 Ind. 171, 96 
A.Li.R. 271. 

37.5 Wash.—Senior Citizens League 
V. Department of Social Sec. of 
Wash., 228 P.2d 478, 38 Wash.2d 
142. 

Blind persons 

Ky.—Bowman v. Frost, 168 S.W.2d 
945, 289 Ky. 826. 

Statute saving right of recovery 
Ind.—Lake County Department of 
Public Welfare v. Nichols’ Estate, 
62 N.E.2d 146, 223 Ind. 467. 

38. Or.—In re Idleman’s Commit¬ 
ment, 27 P.2d 306, 146 Or. 13. 

39. S.D.—Bon Homme County v. 
Berndt, 83 N.W. 333, 13 S.D. 309, 
60 L.R.A. 351. 

39.5 Or.—In re Trader’s Guardian¬ 
ship, 229 P.2d 276, 191 Or. 203. 

Monies received from ITnlted States 
Amendatory act limiting compensa¬ 
tion of guardian to five per cent of 
amount of monies received during 
year from United States in form of 
compensation, insurance, pension or 
other benefits, is not unconstitution¬ 
al. 

Or.—In re Trader’s Guardianship, su¬ 
pra. 

40. Okl.—^Ex parte Sales, 233 P. 186, 
108 Okl. 29—^Ex parte Tindall, 229 
P. 125, 102 Okl. 192. 

40.5 Wash.—State v. Tully, 89 P.2d 
617, 198 Wash. 606. 

Pistols 

Provisions of the Uniform Fire¬ 
arms Act prohibiting person convict¬ 
ed of a crime of violence from own¬ 
ing or possessing a pistol and pro¬ 
viding that no person shall carry a 
pistol without a license in any ve¬ 
hicle or conceal it about his person 
except in his place of abode or fixed 
place of business are not invalid as 
violating the privileges and Immuni¬ 
ties clause of the state constitution. 
Wash.—State v. Tully, supra. 

41. Wash.—Redford v. Spokane St. 
R. Co., 46 P. 660, 15 Wash. 419. 

42. Colo.—Johnson v. McDonald, 49 
P.2d 1017, 97 Colo. 324. 

Idaho.—State v. Heitz, 238 P.2d 439, 
72 Idaho 107. 


Kan.—Mader v. City of Topeka, 189 
P. 969, 106 Kan. 867, 15 A.L.R. 340. 
Improvement of roads 

An act providing a particular pro¬ 
cedure for the improvement of roads 
less than a certain length or with 
certain termini is not unconstitution¬ 
al as granting special or exclusive 
privileges. 

Ind.—'Cummins V. Pence, 91 N.E. 529, 
174 Ind. 115. 

Boan. from federal government 

(1) Acts providing means whereby 
state might procure from federal 
government advance not to exceed 
twenty-five million dollars for con¬ 
struction and maintenance of high¬ 
ways did not violate constitutional 
provision that no law making any 
irrevocable grant of special privi¬ 
leges, franchises, or immunities shall 
be passed. 

Colo.—Johnson v. McDonald, 49 P.2d 
1017, 97 Colo. 324. 

(2) Statutes permitting highway 
commission to borrow funds from 
agency of federal government for 
construction and maintenance of 
highways and making provision for 
repayment thereof were held valid. 
Kan.—State ex rel. Boynton v. Kan¬ 
sas State Highway Commission, 32 
P.2d 493, 189 Kan. 391. 

Operation of vehicles; stopping in 
street 

An ordinance forbidding vehicles, 
except street cars and taxicabs, to 
stop to receive or discharge passen- 
geVs for hire on designated streets, 
does not grant a special privilege. 
Ind.—Prick v. City of Gary, 135 N.E. 

346, 192 Ind. 76. 

Parking 

A statute or ordinance giving 
abutting owners or occupants the 
right to control the standing of vehi¬ 
cles on the streets in front of their 
property is not unconstitutional as 
granting special privileges. 

Kan.—Mader v. City of Topeka, 189 
P. 9G9, 106 Kan. 867, 16 A.L.R. 340. 
Mo.—McPall V. St. Louis, 135 S.W. 

61, 232 Mo. 716, 33 L.R.A.,N.S., 471. 

42.5 Ky.—Guthrie v. Curlin, 263 S. 
W.2d 240. 

The Turnpike Act, authorizing 
Turnpike Authority to issue bonds 
and collect tolls for turnpike project, 
does not violate constitutional provi¬ 
sion against granting of exclusive 
rights, privileges or immunities, 
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Okl.—^Application of Oklahoma Turn¬ 
pike Authority, 221 P.2d 795, 203 
Okl. 335. 

Automobile owuers, motel owners, 
and oil dealers 

Legislative act which provide.s for 
construction and operation of toll 
roads, financed through revenue 
bonds, does not deny taxpayer, auto¬ 
mobile owners, motel owners, and oil 
dealers equal privileges and immuni¬ 
ties. 

Ky.—Guthrie v. Curlin, 263 S.W.2d 
240. 

43. Pa.—Nolan v. Jones, 106 A. 236, 
263 Pa. 124. 

Cold storage butter 
Statute expressly enacted to pro¬ 
tect public health, prevent fraud, 
etc., and forbidding sale of butter 
which has been in cold storage for 
more than nine month.s, does not 
grant exclusive privileges and Im¬ 
munities to a special class, as It ap¬ 
plies to all persons dealing in food 
articles, and as cold storage falls 
into a class by itself. 

Pa.—^Nolan v. Jones, supra. 

44. Cal.—^Ex parte Gray, 274 P. 974, 
206 Cal. 497. 

46. Ohio.—Steele, Hopkins & Mere¬ 
dith Co. V, Minor, 110 N.E, 64 8, 
92 Ohio St. 115, L,R.A.1916C 1023. 
12 C.J. p 1115 note 06. 

46. N.D.—State V. I-awler, 205 N. 
W. 880, 63 N.D. 278. 

Tenn.—Caldwell & Co. v. Lea, 272 S. 
W. 715, 152 Tenn. 48. 

47. Oodpearatlve associations 

(1) An act authorizing the roniia- 
tlon of certain cooperative associa¬ 
tions, but forbidding them to give 
or receive credit, has been held con¬ 
stitutional. 

U.S.—In re Wyoming Valley Co-op. 
Assoc., D.C.Pa., 198 F. 436. 

(2) Laws authorizing agricultural 
cooperative associations, by contract 
with members, to become exclusive 
agencies for sale and purchase of 
certain commodities, was hold not 
in violation of the constitution. 
Iowa.—Clear Lake Co-op. Live Stock 

Shippers' Ass’n v. Weir, 206 N.W. 
297, 200 Iowa 1293. 

(3) Statute giving cooperative as¬ 
sociations the right to stipulate in 
by-laws and in contracts with mem¬ 
bers for liquidated damages for 
breach of contract to sell all prod- 
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On the other hand, laws have been held void ) as granting a monopoly or special privilege pri- 


nets to the association, and provid¬ 
ing for specific performance and in¬ 
junctive relief to enforce such con¬ 
tracts, does not grant special privi¬ 
leges and immunities in violation of 
the constitution. 

Or.—Oregon Growers' Co-op. Ass'n v. 
Lentz. 212 P. 811, 107 Or. 561. 

Organization of water storage dis¬ 
trict 

Water Storage District Act does 
not grant to one class of citizens' 
privileges or irnmunities which on 
the same terms are not granted to 
all, because authorizing petition for 
organization of a district to be sign¬ 
ed by holders of a majority in value 
of the lands in the proposed district, 
or by not less than five hundred land- 
owners representing not less than 
ten per cent in value of the land. 
Cal.—Tarpey v. McClure, 213 P. 983, 
190 Cal. 593. 

Pari mutuel system of racing 

The statute regulating the con¬ 
duct of the racing under the pari¬ 
mutuel system of wagering under a 
license granted from the State Rac¬ 
ing Commission is not unconstitu¬ 
tional on the ground that it pre¬ 
scribes no standards of guidance 
for the Commission, dispenses with 
a general law and grants a privilege 
and indulgences to a limited number 
of individuals and’ authorizes a com¬ 
monwealth to engage in a business of 
a private nature. 

Mass.—Landers v. Eastern Racing, 
Ass’n, 97 N.E.2d 886, ’327 Mass. 32, 

Publication of legal notices 

(1) , Statute requiring publication 
of legal notices in newspapers, es¬ 
tablished for one year was not un¬ 
constitutional as special law grant¬ 
ing special or exclusive privileges. 
Wyo.—In re Gillette Daily Journal, 

11 P.2d 265, 44 Wyo. 226, supple¬ 
mented 17 P.2d 665, 45 Wyo. 173. 

(2) Statute permitting newspapers 
with a circulation over twenty thou¬ 
sand to charge more than others for 
publishing legal notices, was held 
not unconstitutional as creating a 
discrimination in favor of such pa¬ 
pers, particularly since the court on 
a retaxation of costs could prevent 
any unreasonable or unnecessary 
amount being taxed as a disburse¬ 
ment. 

Wash.—Record Pub. Co. v. Monson, 
213 P. 13, 123 Wash. 569, modified 
on other grounds 215 P. 71. 

XTse of “shoddy” 

Statute, construed as forbidding 
use of “shoddy" in manufacture or 
sale of mattresses, when unsanitary 
or dangerous to health, was held un¬ 
der evidence not invalid as to de¬ 
fendant because Inhibited by equal 
privilege and immunity sections of 
constitution. 


Ind.—^Weisenberger v. State, 175 N. 
B. 238, 202 Ind. 424. 

Dairy law provision requiring find¬ 
ers of branded containers to make 
diligent effort to find owner does not 
violate constitutional provisions pro¬ 
hibiting laws granting special privi¬ 
leges. 

Cal.—Pacific Coast Dairy v. Police 
Court of- City and County of San 
Francisco, 8 P.2d 140, 214 Cal. 668, 
80 A.L.R. 1217, 

Milk Control Act 

Fact that. Milk Control Act enact¬ 
ed primarily for benefit of general 
public might also produce special 
benefit to milk producers does not 
render act unconstitutional. 

Pa.—Rohrer v. Milk Control Board, 
186 A. 336, 322 Pa. 257. 

Keeping cows 

Amendment to ordinances regulat¬ 
ing keeping of cows, dairies, etc., 
within city, to prohibit keeping of 
cows in congested sections where 
they would impair public health, etc., 
and to revoke all former permits, did 
not violate, a constitutional provi¬ 
sion, forbidding making of irrevoca¬ 
ble grant of special privileges or im¬ 
munities. 

Ga.—^Davis v. City of Savannah, 96 S. 
E. 6,, 147 Ga. 605. 

Brokers 

(1) Under provision of Securities 
Law exempting from operation of the 
act, resales by broker of securities 
acquired in ordinary course of busi¬ 
ness, if, among other things, infor¬ 
mation as to issuer of security had 
been published in recognized manual 
of securities, status accorded a rec¬ 
ognized manual of securities does not 
confer a privilege or immunity in 
violation of the constitution. 

Ill.—JafCe V. Cruttenden, 107 N.E.2d 
715, 412 Ill. 606. 

(2) Law allowing certain group of 
personal property brokers to charge 
higher interest on loans of three 
hundred dollars or less was valid. 
Cal.—Ex parte Halck, 11 P.2d 389, 

215 Cal. 600. 

(3) Statute permitting personal 
property brokers who lend money on 
the security of personal property and 
wage assignments to take liens on 
real estate as additional security in 
the case of loans of five thousand 
dollars or more, was not violative of 
constitutional provisions. 

Cal.—^Budget Finance Plan v. Gam- 
son, 207 P.2d 825, 34 Cal.2d 95. 

Disbarment of attorney 

Statute authorizing the accusation 
in disbarment proceedings to be veri¬ 
fied on information and belief when 
made by an organized bar associa¬ 
tion, is not unconstitutional. 

Cal.—^In re Morganstem, 216 P. 721, 
61 Cal.App. 702. . 
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Beckless driving 

A statute providing that persons 
driving vehicles with willful or wan¬ 
ton disregard for safety of persons 
or property are guilty of reckless 
driving was a valid exercise of po¬ 
lice power, and did not violate con¬ 
stitutional provisions relating to spe¬ 
cial privileges or immunities. 

Ill.—People V. Green, 13 N.E.2d 278, 
368 Ill. 242. 

Driving while intoxicated 
The statute making it a felony to 
drive vehicle while under influence of 
intoxicating liquor so that his act or 
neglect proximately causes bodily in¬ 
jury to another, although same act 
by sober operator would constitute 
a misdemeanor only, does not violate 
constitutional provisions prohibiting 
grant of special privileges or im¬ 
munities. 

Cal.—People v. Chatham, 110 P.2d 
704, 43 Cal.App.2d 298. 

Use of illuminated signs 

Ordinances prohibiting the use of 
illuminated signs in a certain section 
of the city, except on theaters and 
other places of amusement, is not 
void as granting an exclusive priv¬ 
ilege to persons engaged in the 
amusement business in the specified 
locality. 

N.T.—Oppenheim Apparel Corpora¬ 
tion V. Cruise, 194 N.Y.S. 183, 118 
Misc. 368. 

Other laws held constitutional 

(1) In general. 

Ala.—In re Opinion of the Justices, 
42 So.2d 66, 252 Ala. 659. 

Ariz.—Schrey v. Allison Steel Mfg. 

Co., 255 P.2d 604, 75 Ariz. 282. 

Cal.—Risley v. Board of Civil Serv¬ 
ice Com’rs of City of Los An¬ 
geles, 140 P.2d 167, 60 Cal.App.2d 
32. 

Ill.—Interstate Bond Co. v. Baran, 92 
N.E.2d 658, 406 Ill. 161—Kloss v. 
Suburban Cook County Tuberculo¬ 
sis Sanitarium Dist., 88 N.E.2d 
89, 404 Ill. 87. 

Ind.—City of Indianapolis v. Buck¬ 
ner, 116 N.E.2d 507. 

Ky.—Settle v. Jones, 206 S.'W'.2d 69, 
306 Ky. 9. 

N.Y.—Gedney Estates v. City of 
White Plains, 99 N.Y.S.2d 111. 
Ohio.—State ex rel. Wuebker v. Bock- 
rath, 87 N.E.2d 462, 152 Ohio St 77. 
Pa.—^Williams v. Samuel, 2 A.2d 834, 
332 P€U 266. 

I iSdwards v. City of Scranton, 62 
Pa.Dist. & Co. 157, 49 LackJur. 
89. 

Zimmerman v. Susquehanna Tp., 
Com.Pl., 69 Dauph.Co. 369, 40 Mun. 
L.R. 167. 

Wash.—State v. Dexter, 202 P.2d 
906, 32 Wash.2d 651, 13 A.L.R.2d 
1081, affirmed Dexter v. State of 
Wash., 70 S.Ct. 147, 338 U.S. 863, 
94 L.Ed. 529—State ex rel. Crulk- 
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marily for private benefit, which 

shank v. Baker, 97 P.2d 638, 2 

Wash.2d 146. 

■VV'.Va.—State v. Ble\uns, 48 S.E.2d 
174, 131 W.Va. 350. 

(2) Authorizing permits to pros¬ 
pect for and develop minerals in 
public lands. 

Neb.—Briggs v. Neville, 170 N.W. 
188, 103 Neb. 1. 

(3) Authorizing county school 
trustees to annex school district to 
another on approval of trustees of 
latter, without the approval of the 
trustees of the district to be annex¬ 
ed. 

Tex.—^Lee v. Leonard Independent 
School Dist, Civ.App., 24 S.W.2d 
449, error refused. 

(4) Authorizing the hiring out of 
convicts. 

N.C.—State v. Manuel, 20 N.C. 144. 

(5) Creating courts and defining 
their jurisdiction, provided proce¬ 
dural provisions are not discrimina¬ 
tory. 

Tenn.—Spurgeon v. Worley, 90 S.W. 
2d 948, 169 Tenn. 697. 

(6) Creating general state author¬ 
ity from which commonwealth pro¬ 
posed to lease public projects con¬ 
structed on lands given to authority 
by commonwealth. 

Pa.—Kelley v. Earle, 190 A. 140, 326 
Pa. 337. 

(7) Exempting from garnishment 
twenty dollars out of weekly wages 
due to head of a famil5% and provid¬ 
ing that no money due or earned as 
wages shall be exempt from garnish¬ 
ment in lieu of any other property. 
Wash.—Pacific Coast Adjustment Co. 

V. Reese, 65 P.2d 1057, 189 Wash. 
347. 

(8) Giving a judgment debtor the 
right to occupy a homestead without 
accounting during the period of re¬ 
demption. 

Wash.—North Pac. L. & T. Co, v. 
Bennett, 94 P. 664, 49 Wash. 34. 

(9) Leasing line of navigation to 
a corporation and authorizing it to 
exact tolls. 

Ky.—McReynolds v. Smallhouse, 8 
Bush 447. 

(10) Making county a voluntary 
tuberculosis control area, and pro¬ 
viding for destruction of all tuber¬ 
cular dairy cattle in county without 
compensation. 

Cal.—Coelho v. Truckell, 48 P.2d 697, 
9 iCal.App.2d 47. 

(11) Making operator of a mine 
who without permission takes coal 
from adjoining lands liable in double 
damages. 

Iowa.—Mier v, Phillips Fuel Co., 107 
N.W. 621, 130 Iowa 570. 

(12) Permitting by waiver in 
writing, parent, husband, wife, child, 
or grandchild to validate a charita- 


authorize a pri- | vate concern t< 

I ble devise of more than one third of 
an estate, where before its amend¬ 
ment, such devise was prohibited. 
Cal.—In re Graham’s Estate, 218 P. 
84, 63 Cal.App, 41. 

(13) Permitting owners of lands 
foreclosed for nonpayment of irriga¬ 
tion assessments to repurchase on 
certain conditions. 

Wash.—^Washington Nat. Inv. Co. v. 
Grandview Irr. Dist., 28 P.2d 114, 
175 Wash. 644. 

(14) Placing certain restrictions on 
money lenders. 

Ala.—^Alabama Brokerage Co. v. Bos¬ 
ton, 93 So. 289, 18 Ala.App. 495, 
certiorari denied Ex parte Alabama 
Brokerage Co., 94 So. 87, 208 Ala. 
242. 

Conn.—Columbus Industrial Bank v. 

Miller, 6 A.2d 42, 125 Conn. 313. 

Ky.—Ravitz v. Steurele, 77 S.W.2d 
360, 257 Ky. 108. 

(15) Prohibiting any church or so¬ 
ciety of Christians from taking more 
than fifty acres of land, 

Ky.—Compton v. Moore, 161 S.W. 
640, 156 Ky, 644. 

(16) Prohibiting wearing of badge 
of secret society by a nonmember. 

Ind.—Hammer v. State, 89 N.E. -860, 

173 Ind. 199, 140 Am.S.R. 248, 24 
L.R.A.,N.S., 795, 21 Ann.Cas. 1034. 

(17) Providing for bovine tubercu¬ 
lin tests. 

Iowa.—Panther v. Department of 
Agriculture of Iowa, 234 N.W. 560, 
211 Iowa 868. 

(18) Providing for conciliation of 

controversies whore the amount in¬ 
volved is $200 or less, 1 

N.D.—Klein v, Hutton, 191 N.W. 485, 

49 N.D. 248. 

(19) Providing for exemption of 
sheriff of particular county from lia¬ 
bility for wrongful acts of deputies 
in which he did not participate. 

Ala.—^Tuscaloosa County v. Shamblin, 
169 So. 234, 233 Ala. 6. 

(20) Providing for organization of 
county farm bureaus to advance 
agriculture, home economics, horti¬ 
culture, and animal industry, in co¬ 
operation with the state college of 
agriculture and with the United 
States department of agriculture, 
and providing for appropriation by 
the county fiscal court of a sum dou¬ 
ble the amount of dues collected, not 
exceeding a certain amount. 

Ky.—Hendrickson v. Taylor County 
Farm Bureau, 244 S.W. 82, 196 
Ky. 75. 

(21) Providing that no person 
shall acquire by adverse possession 
title to lands belonging to a railroad 
company lying within the limits of 
its roadway. 

Vt—^Drouin v. Boston, etc., R. Co., 52 
A. 957, 74 Vt. 343. 
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publish the official statutes and 

(22) Ratifying contract betw(‘on a 
city and street railroad companitjs as 
to the cost of pavement between the 
rails of the track. 

N.Y.—Davidge v. Binghamton, 71 N 
y.S. 282, 62 App.Div. 625. 

(23) Regulating advertising by os- 
teopath.H. 

Wash.—Laughney v. Maybury, 259 
P. 17, 145 Wash. 146, 64 A.L,R. 393. 

(24) Regulating sailors’ boarding 
houses. 

Or.—White v. Mears, 74 P. 931, 44 
Or. 215. 

(25) Regulating water transporta¬ 
tion by carrier, including ferryboat, 
and requiring certificate of conven¬ 
ience. 

Wash.—Kitsap County Transp. Co. v. 
Manitou Beach-Agate Pass Ferry 
Ass'n, 30 P.2d 233, 176 Wash. 480. 

(26) Relating to the manufacture, 
distribution, and sale of cement and 
cement products by the state. 

S.D.—In re Opinion of the Judges, 
180 N.W. 957, 43 S.D. 648. 

(27) Requiring property owners to 
destroy red cedar trees growing 
within two miloa of orchards con¬ 
taining one thousand or more apple 
trees. 

U.S.—Upton V. Felton, D.C.Nob., 4 
F.Supp. 586. 

(28) Requiring students at the 
university to pay a tuition fee if 
they have not been bona fide resi¬ 
dents of the state for one year. 

Cal.—Bryan v. Regents of Univtirslty 

of California, 205 P. 1071, 188 Cal. 
559. 

(29) Requiring that Interest on 
public funds in public depositories be 
paid into state sinking fund until it 
has balance of three million dollars 
for payment of such deposits in dc- 
po.sitorios which have f^led or sus¬ 
pended payments. 

Ind.—Storen v. Sexton, 200 N.E. 261, 
209 Ind. 689, 104 A.Ii.R. 1360, 

(30) Contract by state to sell to 
shirt manufacturer shirts produced 
by convict labor, 

Old.—Rice v. State, 232 P. 807, 108 
Okl. 4. 

(31) Statute prohibiting persons 
from leaving state after having been 
ordered by court to support children. 
Tenn.—Barger v. State, 280 S.W.2d 

Oil. 

(32) Granting privilege of free le¬ 
gal representation to dependent per¬ 
son when person liable to furnish 
support is in other state even though 
it denies such privilege when person 
liable for support Is in same state. 
Ky.—Duncan v. Smith, 262 S.W.2d 

373. 

(33) A city commission’s resolu¬ 
tions, denying an airplane pilot use 
of municipal airport and its facilities 
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make such statutes evidence of the acts contained 
therein,^® provide that no printing or supplies shall 
be procured of any person or firm whose paper has 
not been established in the county for a certain 
time, restrict the right to bid for county printing 
and the furnishing of printing and election sup¬ 
plies to newspapers qualified to publish legal no¬ 
tices,^0 require that legal notices be published in 
newspapers having a specified minimum page 
size,50.5 give a right of way in the streets to a 
fire and life protective association established by 
insurance companies,^^ make it unlawful for a 
corporation to abandon any factory, workshop, of¬ 
fice, agency, or establishment without first repaying 
and restoring all money, bonds, lands, or other prop¬ 
erty given as consideration for its location, 
grant to governing authorities the power to regu¬ 
late the number of stories and size of buildings/^ 
relieve highway contractors from obligations under 
their contracts because of conditions arising out 
of the war with Germany,53 require the filing of a 
claim against the estate of a patient in a state in- 
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sane hospital for unpaid support,impose a lia¬ 
bility on one person, but not on another, where 
both are engaged in the same business and conduct¬ 
ing it in the same manner,deny to native-born 
citizen children of alien parents privileges accorded 
children of citizen parents,56 forbid the sale of 
pools on the result of races beyond the limits of 
the state,57 fix prices, wages, and hours of bar¬ 
bers,^'^•5 permit the proprietor of barber shops to ac¬ 
cept* tip or gratuity, while making it a crime for 
his employees to do so,58 provide that contracts es¬ 
tablishing a minimum resale price shall be valid,58.5 
prohibit the buying and selling of nontransferable 
railroad passes,59 deny liability in some cases for 
injuries sustained on a state highway while it is 
under construction,59-5 grant an exclusive right to 
the use of certain portions of the streets for ad¬ 
vertising purposes,50 provide for the sale of state 
land to the former owner and others for less than 
could be obtained at a public sale,50.s and other laws 
referred to in the note.51 


because of his violation of certain 
reasonable rules, were not void. 

Ala.—Messer v. Southern Airways 
Sales Co., 17 So.2d 679, 245 Ala. 
462. 

48. Ill.—Callaghan & Co. v. Smith, 
136 N.E. 748, 304 Ill. 532. 

49. Cal.—Van Harlingen v. Doyle, 
66 P. 44, 134 Cal. 53, 54 L.R.A. 771. 

50. Ariz.—Prescott Courier, Inc. v. 
Moore, ^74 P. 163, 35 Ariz. 26. 

50.5 Wyo.—Pirie v. Kamps, 229 P. 
2d 927, 68 Wyo. 83, 26 A.L.R.2d 
647. 

51. Ky.—Louisville R. Co. v. Louis¬ 
ville Fire, etc.. Assoc., 152 S.W. 
799, 151 Ky. 644, 43 L.R.A.,N.S., 
600. 

51.5 Mo.—Idel V. Hamilton-Brown 
Shoe Co., 121 S.W.2d 817, 343 Mo. 
373. 

52. Ga,—Glynn County Com’rs v. 
Cate, 187 S.E. 636, 183 Ga, 111. 

53. Ind.—^Hays v. Board of Com’rs 
of Owen County, 136 N.E. 13, 192 
Ind. 287—^Davis Const. Co. v. Board 
of Com’rs of Boone County, 132 N. 
E. 629, 192 Ind. 144, 21 A.L.R. 557. 

54. Ill.—Board of Administration of 
Illinois V. Miles, 115 N.E. 841, 278 
Ill. 174. 

55. Mo.—Sams v. St. Louis, etc., R. 
Co., 73 S.W. 686, 174 Mo. 53, 61 L. 
R.A. 475. 

56. Cal.—Sacramento Orphanage, 
etc., Home v. Chambers, 144 P. 317, 
25 Cal. 536. 

57. Mo,—State v. Thomas, 39 S.W. 
481, 138 Mo. 95. 

57.5 Ark.—Noble v. Davis, 161 S.W. 
2d 189, 204 Ark. 156. 


58. Iowa.—^Dunahoo v. Huber, 171 
N.W. 123, 185 Iowa 763. 

58.5 Neb,—^McGraw Elec. Co. v. 
Lewis & Smith Drug Co., 68 N.W. 
2d 608, 159 Neb. 703, followed in 
General Elec. Co. v. J. L. Brandeis 
& Sons. 68 N.W.2d 620, 159 Neb. 
736. 

TTufair competition 

Statute providing that any person, 
whether or not a party to such con¬ 
tract, offering for sale or selling such 
commodity at less than that mini¬ 
mum price shall be guilty of unfair 
competition, granted special privileg¬ 
es and immunities and was invalid. 
Neb.—McGraw Elec. Co. v. Lewis & 
Smith Drug Co., 68 N.W.2d 608, 159 
Neb. 703, followed in General Elec. 
Co. V, J. L. Brandeis & Sons, 68 
N.W.2d 720, 159 Neb. 736. 

59. Ill.—^Allardt v. People, 64 N.E. 
633, 197 Ill. 501. 

59.5 Ind.—Crawford v. Calumet 

Paving Co.. 117 N.E.2d 368. 

Statute not applying to certain types 
of highway maintenance 
Statute providing that when state 
highway, which is being constructed 
under contract with State Highway 
Commission, is open for public trav¬ 
el before completion, and contractor 
posts signs stating that highway is 
under construction and that user us¬ 
es it at own risk, contractor shall not 
be liable for injuries sustained by 
user but not applying to certain types 
of highway maintenance, violates 
constitutional provision that privileg¬ 
es and immunities shall not be grant¬ 
ed to any citizen or class which shall 
not, on same terms, apply to all. 
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Ind.—Crawford v. Calumet Paving 
Co., supra. 

60. Ill.—People V. Clean St. Co., 80 
N.E. 298, 225 Ill. 470, 116 Am.S.R. 
133, 8 L.R.A.,N.S., 1186. 

60.5 N.D.—Herr v. Rudolf, 25 N.W. 
2d 916, 75 N.D. 91, 169 A.L.R. 1388. 

61. Alien guardians 

Act providing that an alien shall 
not be appointed guardian with re¬ 
spect to the estate of a minor, in 
lands, the title to which he could not 
acquire, violates Const, art 1 § 21, 
prohibiting special privileges or im¬ 
munities to a citizen, or class of 
citizens, when applied to the father 
of a citizen, since it deprives such 
citizens of the rights under a stat¬ 
ute, giving the father of every minor 
the preferential right to be guard¬ 
ian of the minor, unless incompetent, 
and giving a minor over fourteen the 
right to nominate a guardian. 

Cal.—In re Tetsubumi Yano’s Estate, 
206 P. 995, 188 Cal. 646. 

Iiaundries 

A city ordinance requiring the 
health department to inspect laun¬ 
dries at least once a month, and pro¬ 
viding for an inspection fee of three 
dollars and a mileage fee of thirty 
cents per mile both ways was uncon¬ 
stitutional, under Const, art 1 § 21, 
forbidding special privileges and im¬ 
munities as applying to a laundry 
situated outside of the city, soliciting 
business within the city, the mileage 
fees constituting a discrimination in 
favor of domestic laundries. 

Cal.—Ex parte Blois, 176 P. 449, 179 
Cal. 291. 



16A C.J.S, 


§ 464 CONSTITUTIONAL LAW 

Banks and hanking, A statute imposing double 
liability* on bank stockholders is not unconstitu¬ 
tional as granting bank depositors special privileges 
not accorded other bank creditors.^^ So a statute 
providing for a depositors’ guaranty fund and a 
commission to administer the same has been held 
not to grant to one class of citizens or corporations 
privileges or immunities not belonging to others,®^ 
and the same is true of statutes providing for a 
transfer of trusteeships on the transfer of the busi¬ 
ness of banking corporations;®^ but it has been 
held that a statute authorizing depositors of closed 
banks in designated counties and towns to sell de¬ 
posits to debtors of the banks, who are permitted 
to apply such deposits in discharge of their debts, 
is unconstitutional.®® 

Schools. An exclusive grant of the right to sup¬ 
ply the public schools with text books has been up¬ 
held,®® and the same is true of a statute which 
leaves the question whether a portion of a high 
school district shall be detached and formed into 


a separate district to a vote of those electors only 
who reside in the detached portion,®7 and an act 
prohibiting fraternities in public schools.®^ A con¬ 
stitutional provision prohibiting the grant of ex¬ 
clusive privileges except in consideration of public 
service is not violated by a statute providing for a 
visitor for colored schools only;®^ but such con¬ 
stitutional provision has been held violated by an 
act authorizing counties to send a certain number 
of scholars to the state university, free of tuition.'^® 
A contract by an independent school district grant¬ 
ing exclusive rights to a radio station to broadcast 
an account of football games docs not violate con¬ 
stitutional provisions prohibiting the granting of 
special privileges or immunities.'^®*® 

Stock lazvs and fences. Statutes prescribing what 
shall constitute a lawful fence and forbidding live 
stock to run at large in a certain part of a par¬ 
ticular county,or forbidding the herding of 
sheep on cattle ranges, *^2 or making certain distinc¬ 
tions between residents and nonresidents of a city 


other laws held void 

(1) Authorizing city council to dis¬ 
charge improvement liens against 
land up to certain amount. 

Or.—Hauke v. Ten Brook, 259 P. 908, 
122 Or. 485. 

(2) Conferring special privileges 
on residents of Buncombe county 
with reference to private construc¬ 
tion contract bonds, and imposing on 
corporation sureties obligation not 
imposed in other counties or on in¬ 
dividuals. 

K.C.—-J. O. Plott Co. V. H. K. Fergu¬ 
son Co., 163 S.E. 688, 202 N.C, 
446. 

(3) Forbidding packing third grade 
apples in standard boxes. 

Wash.—Inman v. Sandvig, 15 P.2d 
696, 170 Wash. 112. 

(4) Forbidding use of certain prod¬ 
ucts for illumination except when 
used in a 'Welsbach" lamp. 

Iowa.—State v. Santee, 82 KW. 445, 
111 Iowa 1, 82 Am.S.R. 489, 53 L, 
R.A. 763. 

(5) Giving to one religious denom¬ 
ination privilege not enjoyed eaually 
by other denominations would be in¬ 
valid. 

Ala.—^Hudgins v. State, 116 So. 306, 
22 Ala.App. 403. 

(6) Limiting right of bondholders 
to bring proceeding against board of 
directors of an irrigation district un¬ 
less holders of ten per cent or more 
of outstanding and unpaid bonds of 
the district joined in such action. 
Cal.—Selby v. Oakdale Irr. Dist., 35 

P.2d 125, 140 CalApp. 171. 

(7) Prohibiting conducting of auc¬ 
tion sales of jewelry under proper 
regulations. 


Or.—Korber v. City of Portland, 295 

P. 203, 135 Or. 233. 

(8) Protecting trade-marks on bot¬ 
tles, etc., but not upon earthenware 
jugs, pasteboard crates, etc. 

Ind.—State v. Wlggam, 118 N.E. 684, 

187 Ind. 169. 

(9) Relating to Issuance of war¬ 
rants for search and seizure on cer¬ 
tain conditions of specified recepta¬ 
cles distinguished by trade-marks or 
trade-names. 

Utah,—^Allen v. Trueman, 110 P.2d 

355, 100 Utah 36. 

(10) Relating to refund of bail to 
surety on conviction of defendant 
within one year. 

Cal.—Pacific Indemnity Co. v. My¬ 
ers, 296 P. 1084, 211 Cal. 635. 

(11) Requiring credit on deficiency 
judgment on foreclosure of diifer- 
ence between price of mortgaged 
property at foreclosure sale and its 
actual value, where mortgagor can 
show property was sold at less than 
actual value. 

Tex.—Langever v. Miller, Civ.App., 

73 S.W,2d 634, error refused 76 S. 

W.2d 1026, 124 Tex. 80, 96 A.L.R. 

836. 

(12) The 1939 statute prohibiting 
licensed funeral directors and em- 
balmers from advertising their pric¬ 
es, and defining advertising as any 
form of printed matter, newspaper 
or otherwise, and hence not prohib¬ 
iting advertisement by radio. 

Ind,—Needham v. Proffitt, 41 N.E.2d 

606, 220 Ind, 265. 

(13) City ordinance prohibiting 
keeping of livestock in city which is 
allowed to run or graze within one 
hundred fifty feet of an inhabitant's 
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dwelling house precluded city author¬ 
ities from taking action against al¬ 
leged violator except upon written 
protest of two or more neighbor.*? of 
person keeping such livestock, ordi¬ 
nance conflicted with con.stitutional 
provision. 

Ark.—City of Springdale v. Chandler, 
267 S.W.2d 934, 222 Ark. 167. 

62. Ga.—Slater v. Davis, 163 S.E. 
704, 174 Ga. 633. 

63. S.D.—First State Bank of Clare¬ 
mont V. Smith, 207 N.W. 467, 49 S. 

D. 518. 

64. Cal.—In re Barnett's Estate, 275 
P. 463, 97 Cal.App. 138. 

65. N.O.—Edgerton v. Hood, 172 S. 

E. 481, 200 N.C. 816. 

66. Tenn.—Deeper v. State, 53 S.W. 
962, 103 Tenn. 500, 48 L.R.A. 167. 

12 C.J. p 1114 note 46. 

67. Arlz.—Laney v. State, 181 P. 
186, 20 Arlz. 416. 

68. Cal.—Bradford v. San Franefisco 
Bd. of Education, 121 P. 929, 18 
Cal.App. 19. 

69. Ky.—Daviess County Board of 
Education v. Johnson, 200 S.W. 
313, 179 Ky. 34. 

70. Ky.—Barker v. Crum, 198 S.W. 
211, 177 Ky. 637, L.R.A.1918P 673. 

70.5 Tex.—Southwestern Broadcast¬ 
ing Co. V. Oil Center Broadcasting 
Co., Civ.App., 210 S.W.2d 230, error 
refused no reversible error. 

71- Ark.—Hendricks v. Block, 97 S. 
W. 63, 80 Ark. 833. 

72. Ariz,—Hazas v. State, 219 P, 229, 
25 Ariz. 453. 
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as to the impounding of live stock therein, *^3 i^^ve 
been held not in violation of the constitutional pro¬ 
hibition of the grant of special privileges; but a 
grazing law which attempts to grant privileges to 
local residents, denied to nonresident citizens, has 
been declared unconstitutional.'^^ 

b. Exclusive Franchise to Public Utilities 

Acting through the legislature or a municipal coun¬ 
cil, the state may, for the promotioh of the public in¬ 
terest, grant exclusive franchises to pubiic utilities. 

The state, acting through the legislature or mu¬ 
nicipal council, may, for the promotion of the pub¬ 
lic interest, grant exclusive franchises to construct 
and operate street railroads,'^^ subways, and con¬ 
duits;'^® and may grant exclusive telegraph privi¬ 
leges between certain points,*^and exclusive priv¬ 
ileges to supply water,electricity,*^9 or gas,®® al¬ 
though, on the other hand, it has been held that 
the grant of an' exclusive privilege of making and 
supplying gas is unconstitutional.®^ The legislature 
may grant or withhold franchises Tor the use of the 
public highways by public utilities,' and a statute 
is not in contravention of the constitution because 
it prohibits the licensing of a telephone company 
for the duplication of service in any territory.®^ 
Neither is’ the constitution violated by a statute 
authorizing a tunnel improvement district to lease 
the tunnel to a railroad company,®® nor by a stat- 
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ute conferring on the public service commission ju¬ 
risdiction to assent to the sale of the franchise of 
a public utility using the streets of a city.®^ Grants 
of exclusive ferry®® or bridge®® franchises have 
been declared void, where they were primarily for 
private benefit; but similar grants of bridges'^ or 
ferry®® franchises have been sustained, where it 
appeared that under all the circumstances of the 
particular case they were promotive of the public 
interest. 'A constitutional provision forbidding any 
irrevocable grant of special privileges has been 
construed to render void the grant of a public 
utility franchise in perpetuity.®® 

Quasi-public utilities. Grants of well-defined 
monopolistic rights, including the power of eminent 
domain, to regulated quasi-public utilities under the 
public law, are valid as being in consideration of 
public service.®®*® 

c. Elections 

Subject to other constitutional restrictions, the leg¬ 
islature may regulate elections without violating a pro¬ 
hibition of the grant of special privileges. 

The legislature ordinarily may, to the extent not 
forbidden by express provisions of the constitu¬ 
tion, without violation of the prohibition of the 
grant of special privileges, prescribe who shall vote 
at elections,®® although a statute authorizing only 


73. N.C.—^Broadfoot v. Fayetteville, 
28 $.E, 615, 121 N.C. 418, 61 Am. 
S.R. 668, 39 L.R.A. 245. 

74. Or.—Mendiola v. Graham, 10 P. 
2d 911, 139 Or. 592. 

75. Ill.-^People v. Chicago Transit 

Authority, 64 N.E.2d 4, 392 Ill. 

77—^People v. City of Chicago, 182 
N.E. 419, 349 Ill. 304. 

12 C.X p 1115 note 17. 

76. TJ.S.—^Western Union Tel. Co. v. 
New York City, C.C.N.Y., 38 F. 
552, 3 L.R.A. 449. 

Ill.—^People V. Chicago Transit Au¬ 
thority, 64 N.E.2d 4, 392 Ill. 77— 
People V. City of Chicago, 182 N.E. 
419, 349 Ill. 304. 

77. Cal.—California State Tel. Co. 
V. Alta Tel. Co., 22 Cal. 398. 

78. U.S.—Omaha Water Co. v. Oma¬ 
ha, Neb., 147 F. 1, 77 C.C.A. 267, 12 
E.Il.A.,N.S., 736, 8 Ann.Cas. 614, ap¬ 
peal dismissed 28 S.Ct. 262, 207 U. 
S. 584, 52 L.Ed. 351. 

12 C.J. p 1116 note 21. 

79. U.S.—^Nebraska Gas & Electric 
Co. v. City of Stromsburg, Neb., C. 
C.A.Neb., 2 F.2d 618. 

N.C.—Carolina Tennessee Power Co. 
V. Hiawassee River Power Co., 96 
S.B. 99, ,176 N.C. 668, error dis¬ 
missed Hiawassee River Power Co. 
v. Carolina-Tennessee Power Co., 


40 S.Ct. 330, 252 U.S. 341, 64 L.Ed. 

; 601. 

Tex.—^Houston Lighting & Power Co. 
V. Fleming, Civ.App., 128 S.W.2d 
487, reversed on other grounds 138 
S.W.2d 520, 136 Tex. 463, rehear¬ 
ing denied 143 S.W.2d 923, 135 Tex. 
463, certiorari denied Houston 
Lighting & Power Co. v. City of 
West University Place, 61 S.Ct. 
836, 313 U.S. 660, 85 L.Ed. 1520. 

80. U.S.—Louisville Gas Co. v. Cit¬ 
izens’ Gas Light Co., Ky., 6 S.Ct. 
265, 115 U.S. 683, 29 L.Ed. 510— 
Nebraska Gas & Electric Co. v. 
City of Stromsburg, Neb., C.C.A. 
Neb., 2 F.2d 618. 

12 C,J. p 1116 note 20. 

81. Conn.—Norwich Gas Light Co. 
V. Norwich City Gas Co., 25 Conn. 
19. 

Mo.—St. Louis Gas Light Co. v. St. 
Louis Gas, Fuel, and Power Co., 16 
Mo.App. 52. 

82. Ind.—^Farmers' & Merchants' 
Co-op. Telephone Co., Boswell, Ind, 
V. Boswell Telephone Co., 119 N.E. 
613, 187 Ind. 371. 

83. U.S.—^Moffat Tunnel Improve¬ 
ment Dist. V. Denver & S. L. Ry. 
Co., C.C.A.C 0 I 0 ., 45 P.2d 715, cer¬ 
tiorari denied Moffat Tunnel Im¬ 
provement Dist. V. Denver & S. L. 

i9i 


Ry. Co., 51 S.Ct 485, 283 U.S. 837, 
75 L.Ed. 1448. 

84. Ala.—^Ex parte City of Birming¬ 
ham, 74 So. 51, 199 Ala, 9. 

85. N.C.—^Washington Toll-Bridge 
Co. V. Beaufort County, 81 N.C. 
491. 

86. N.C.—^McRee v. Wilmington, etc., 
R. Co., 47 N.C. 186. 

87. Cal.—Fortain v. Smith, 46 P. 
381, 114 Cal. 494. 

88. N.D.—Patterson v. Wollmann, 67 
N.W. 1040, 6 N.D. 608, 33 L.R.A. 
636. 

12 C.J. p 1116 note 25. 

89. Ala.—Birmingham St. R. Co. v. 
Birmingham St R. Co., 79 Ala. .465, 
58 Am.R. 615. 

89.5 N.C.—State v. Felton, 80 S.E.2d 

625, 239 N.C. 575. 

Public service generally see supra § 
459, 

90. Ind.—Kelso v. Cook, 110 N.E. 
987, 184 Ind. 173. 

Or.—In re North Unit Irr. Dist. in 
Jefferson County, 187 P. 839, 95 
Or. 520. 

12 C.J. p 1116 note 31. 

Irrigation district election 

L.1917 p 762 § 29, relating to the 
issuance of bonds by an irrigation 
district, and allowing every owner 
of one acre of land or more to vote, 
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persons owning more than a certain amount of land 
to vote at an election on the question of forming 
a tunnel district has been declared unconstitution¬ 
al.^^ The legislature may, without violating the 
constitution, prescribe how election expenses shall 
be paid,*?2 provide for permanent registration of 
voters, although making no provision for registra¬ 
tion of voters at an election of school commissioners 
in cities,^ ^ extend the hours for holding elections 
in some districts,^provide for appointment of 
registration officers from political parties casting 
the highest and next highest number of votes, 
require a sixty per cent vote to authorize the is¬ 
suance of county bonds,provide for separate 
primary elections,and provide that certain of¬ 
ficers shall be nominated at a primary election, and 
others at conventions.^6 ^ statute providing for 

the holding of primary elections by only those 
political parties which polled a certain per cent of 
the total vote at a previous election has been de¬ 
clared void as granting a special privilege not ac¬ 
corded to the members of minor parties,although, 
on the other hand, such statutes have been held 
valid.A statute authorizing the payment of a 
fee but allowing a person at his option to become a 
candidate by another method has been upheld 
but a statute requiring the candidates to pay fees 
amounting to a certain per cent of their prospective 
annual salaries has been held unconstitutional as 
being without reasonable application to the vast 
majority of candidates.^ 


d. Master and Servant 

While some statutes or ordinances regulating the 
relation of employer and employee, including various 
workmen's compensation acts, have been held not un¬ 
constitutional as granting special or exclusive privileges, 
others have been held unconstitutional. 

Laws which have been held not unconstitutional 
as granting special privileges include a statute abol¬ 
ishing the fellow servant rule as to the employees of 
railroad companies,^ or as to employees generally,3 
a statute requiring an employer advertising for em¬ 
ployees during a strike to mention in the advertise¬ 
ment that a strike cxist.s,^ an ordinance prohibiting 
picketing,5 a statute requiring every employer en¬ 
gaged in mining or manufacturing to pay his em¬ 
ployees at least once every two weeks,® and a mini¬ 
mum wage law.7 Statutes which have been held 
invalid under the constitutional provision in ques¬ 
tion include a statute applicable only to corpora¬ 
tions forbidding the discharge of any employee on 
account of his voting or not voting at an election 
or trading or not trading with particular persons,® 
a statute forbidding the discharge of employees for 
belonging to a labor union,® and a statute requir¬ 
ing railroad companies to pay an employee wages 
due him within a certain time after his retirement 
or discharge.'!® The legislature cannot grant im¬ 
munity to labor unions for the invasion of private 
rights,!! and a statute forbidding the courts from 
restraining labor unions from illegal interference 
with the business of former employers, has been held 
unconstitutional ;!2 but statutes prohibiting injunc¬ 
tions restraining persons from aiding participants 


Is not invalid as grranting special 
privileges. 

Or.—In re N'orth Unit Irr. Dist. in 
Jefferson County, supra, 
ai. Or.—In re Oregon Tunnel Dist. 
No. 1, 253 P. 1, 120 Or, 694. 

92. La.—State v. Michel, 46 So. 430, 
121 La. 374. 

93. Ind.—^Blue v. State ex rel. 
Brown, 188 N.E. 583, 206 Ind. 9 8, 
91 A.L.B. 334. 

93.5 Tenn.—^Wallace v. Lewallen, 
210 S.W.2d 684, 186 Tenn. 411. 
xrxLforeseeji isLcairease in population, 
Tenn.—^Wallace v. Lewallen, supra. 

94. Ind.—State ex rel. Buttz v. 
Marion Circuit Court, 72 N.E,2d 
225, 225 Ind. 7, 170 A.L.R. 187, 
overruling Harrell v. Sullivan, 40 
N.B.2d 115, 220 Ind. 108, 140 A. 
L.R. 455, reargument denied 4l N. 
B.2d 364, 220 Ind. 108. 140 A.L.R. 
456—Blue v. State ex rel. Brown, 
188 N.E. 583, 206 Ind. 98, 91 A.L.R. 
334. 

95. Iowa,—^Waugh v. Shirer, 249 N, 
W. 246, 216 Iowa 468. 


95.5 Ark.—Adams v. Whittaker, 196 

S.W.2d 634, 210 Ark. 298. 

Federal offices and other purposes 
The act providing for separate 
primaries for selection of candidates 
for federal offices and for other pur¬ 
poses, does not violate constitutional 
provision. 

Ark.—^Adams v. Whittaker, supra. 

96. Ind.—Kelso v. Cook, 110 N.E. 
987, 184 Ind. 173. 

97. Cal.—Britton v. San Francisco 
Election Comrs. Bd., 61 P. 1115, 
129 Cal. 337, 61 L.R.A. 115, 

9a Or.—Ladd v. Holmes, 66 P. 714, 
40 Or. 167, 91 Am.S.R, 457. 

99. Or.—Patton v. Withycombe, 159 
P. 78, 81 Or. 210. 

1. Ind.—^Kelso v. Cook, 110 N.E. 987, 
184 Ind. 173. 

2. N.C.—^Hancock v. Norfolk, etc., 
R. Co., 32 S.E. 679, 124 N.C. 222. 

Ohio.—Proelich v. Toledo, etc., R. 
Co., 24 Ohio Cir.Ct. 359. 

3. Cal.—Pritchard v. Whitney Es¬ 
tate Co., 129 P. 989, 164 Cal. 664. 
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4. Mass.—Commonwealth v. Llbbey, 
103 N.E. 023, 216 Mass. ’Sne, 40 L. 
R.A.,N.S., 879, Ann.Caa.l915B G59. 

5. Ind.—Thomas v, City of Indian¬ 
apolis, 146 N.E. 650, 106 Ind. 440, 
36 A.I^.Xt. 1194. 

6. Ind.—Seelyville Coal, etc., Co. v. 
McGlosfion, 77 N.E. 1044, 166 Ind. 
661, 117 Am.S.R. 396, 9 Ann.Oa.s. 
234. 

7. Or.—Simpaon v. O'Hara, 141 P. 
158, 70 Or. 261. 

a Tenn.—State v. Nashville, etc., II. 
Co., 136 S.W. 773, 124 Tenn. 1, Ann. 
Cas.l912D 806. 

9. Ill.—Gillespie v. People, 58 N.E. 
1007, 188 Ill. 176, SO Am.S.R. 176, 
52 L.R.A. 283. 

10 . Ind.—Cleveland. C., C. & St. L. 
By. Co. V. Schuler, 106 N.E. 667, 
182 Ind. 67. 

11. N.J.—B. Rutan Co. v. Loftal 
Union No. 4, Hatters’ Union of 
America, 128 A. 622, 97 N.J.Ba. 77. 

12. Cal.—Pierce v. Stablemen’s Un¬ 
ion Local No. 8,760, 103 P. 324, 156 
Cal. 70. 
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in labor disputes by lawful means,or from termi¬ 
nating employment or peaceably persuading others 
to work or obstain from working,have been held 
not unconstitutional as granting special privileges. 

Workmen's Compensation Act, Special or ex¬ 
clusive privileges are not granted by a compensa¬ 
tion act making the rights and remedies thereunder 
exclusive of all other rights and remedies,or by 
an act relating only to mine employees,^® or by an 
act which, as applied to coal mining companies, in¬ 
cludes employees working above ground as well as 
those working under ground,'^'^ or by an act provid¬ 
ing that an injured employee may at his option claim 
compensation from his employer, or proceed against 
a third person legally liable, or proceed against 
both employer and such third person.^S statute 
designating deputy sheriffs as ''employees’^ within 
the meaning of a workmen’s compensation statute 
has been held not to violate constitutional provi- 
sions.^S-® However, an act directing the industrial 
commission to reopen and give a hearing on the 
merits to a compensation case wherein claimant had 
lost the right of appeal to the courts has been held 
unconstitutional.^^ Provisions of a workmen’s com¬ 
pensation act that confer special privileges or im¬ 
munities on some employees, which are not given 
to other employees, are void.*^^-^ 

Unemployment compensation. Statutes providing 
for unemplo 3 mient compensation have been held not 
to violate constitutional provisions prohibiting the 


grant of special privileges or immunities.^ 

Unemployment Reserves Act, A statute enacted, 
as a part of a national plan of unemployment re¬ 
serves and social security, does not grant special 
privileges in violation of the state constitution be¬ 
cause the statute is made applicable to employers 
having eight or more employees, and exempts cer¬ 
tain lines of employment in its application to em- 
ployees.20 

School teachers. Common school teachers are 
state employees, rendering services to the state for 
a public purpose and a statute appropriating and 
distributing salaries to such teachers on a per 
capita basis does not violate the constitutional pro¬ 
vision forbidding the grant of exclusive privileges 
except in consideration of public services.^^ A 
classification of school teachers into two classes 
according to the size of their districts, has been 
held reasonable.22 So, a statute authorizing the em¬ 
ployment as teachers of persons only who hold a 
certain kind of certificate has been held not an 
extension of a privilege to a certain class of teach¬ 
ers, but a limitation on the power of the board of 
trustees on hiring teachers.^S A statute providing 
for the indefinite tenure of teachers rendering sat¬ 
isfactory services does not grant special privileges 
in violation of the constitution.24 Statutory pro¬ 
visions providing for a civil service system24.5 for 
the compensation of,24-'io or the retirement of,24<i5 
school teachers do not violate the constitutional 


13. Ind.—Local Union NTo. 26, Na¬ 
tional Brothers of Operative Pot¬ 
ters V, City of Kokomo, 5 N.E.2d 
624, 211 Ind. 72. 108 A.L.R. 1111. 

14u Ill.—Penske Bros. v. Upholster¬ 
ers’ International Union of North 
America, Local No. 18, 193 N.E. 
112, '358 Ill. 239, 97 A.L.R. 1318, 
certiorari denied 56 S.Ct. 646, 295 
U.S. 734, 79 L.Ed. 1682. 

15. Ark.—Hag^er v. Wortz Biscuit 
Co., 196 S.W.2d 1, 210 Ark. 318. 

La.—Day v. Louisiana Central Lum¬ 
ber Co., 81 So. 328, 144 La. 820. 

16. Alaska.—Johnson v. Kennecott 
Copper Corporation, 6 Alaska 571. 

17. U.S.—Lower Vein Coal Co. v. 
Industrial Board of Indiana, Ind., 
41 S.Ct. 252, 255 U.S. 144, 66 L.Ed. 
555. 

18. Tenn.—Mitchell v. Usilton, 242 
S.W. 648, 146 Tenn. 419. 

18.5 N.C.—Towe V, Tancey County, 
31 S.E.2d 754, 224 N.C. 679. 

19. Or.—Roles Shingle Co. v. Ber- 
gerson, 19 P.2d 94, 142 Or. 131. 

19-5 N.C.—^Duncan v. City of Char¬ 
lotte, 66 S.E.2d 22, 234 N.C. 86. 

16A C.J.S.—13 


Members of fire departments 
Amendment to Workmen's Compen¬ 
sation Act which prescribed that as 
to members of fire departments of 
cities, counties or municipalities, cor¬ 
onary thrombosis, coronary occlusion 
and other heart diseases should be 
deemed occupational diseases sought 
to confer, upon firemen, special priv¬ 
ilege or benefit not accorded to other 
municipal employees or general pub¬ 
lic to be paid from public treasury 
under guise of workmen’s compensa¬ 
tion benefits, and was in violation 
of constitutional prohibition against 
separate emoluments and special 
privileges. 

N.C.—^Duncan v. City of Charlotte, 
supra. 

19.10 Ky.—^Praysure v. Kentucky 
Unemployment Compensation Com¬ 
mission, 202 S.W.2d 377, 305 Ky. 
164. 

Wash.—Shelton Hotel Co. v. Bates, 
104 P.2d 478, 4 Wash.2d 498. 

90. Cal.—Grillum v. Johnson, 62 P. 
2d 1037, 7 Cal.2d 744, 108 A.L.R. 
695, rehearing denied 63 P.2d 810, 
7 Cal.2d 744, 108 A.L.R. 595. 

21. Ky.—Board of Education of Cal¬ 
loway County V. Talbott, 86 S.W. 
2d 1059, 261 Ky. 66. 
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Appropriations may be made by 
way of gratuity in recognition of 
public services. 

Ky.—Board of Education of Callo¬ 
way County V. Talbott, supra. 

22. Cal.—Grigsby v. King, 260 P. 
789, 202 Cal. 299. 

23. Cal.—Grigsby v. King, supra. 
Statute restricting school trustees' 

power applies only to an imperson¬ 
al administrative agency, and consti¬ 
tutional guaranties of personal rights 
had no application on question of 
constitutionality. 

Cal.—Grigsby v. King, supra. 

24. Ind.—Kostanzer v. State ex rel. 
Ramsey, 187 N.E. 337, 205 Ind. 636. 

Pa.—Malone v. Hayden, 197 A. 344, 
329 Pa. 213. 

24.5 Tenn.—City of Knoxville v. 
State ex rel. Hayward, 133 S.W.2d 
465, 175 Tenn. 159. 

24.10 Tenn.—^Aday v. McMinn Coun¬ 
ty Bd, of Ed., 257 S.W.2d 698, 36 
Tenn.App. 451. 

94.15 Ky.—Board of Education of 
Louisville V. City of Louisville, 157 
S.W.2d 337, 288 Ky. 666. 

N.C.—Bridges v. City of Charlotte, 
20 S.B.2d 826, 221 IJ.C, 472. 
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prohibition of the grant of any special privileges 
or immunities. 

e. Motor Vehicles 

Statutes and ordinances regulating the operation of 
motor vehicles and imposing liability on their operators 
in certain cases, for the promotion of the public interest, 
are not void as granting special or exclusive privileges. 

In the absence of a franchise or permit to others, 
a state, or city to which it has deleg'ated that pow¬ 
er, may regulate the operation of taxicabs and jit¬ 
ney busses and the use of the streets by them with¬ 
out violating the constitution prohibiting grants of 
special privileges.25 So, the legislature may grant 
the use of the highways between fixed termini to 
persons or companies engaged in motor transpor¬ 
tation, on procuring a certificate of necessity from 
the commissioner of motor transportation, and re¬ 
strict the use of such route by operators of motor 
vehicles for hire who have not obtained the certifi¬ 
cate,^ 6 or may authorize highway, county, and 
township authorities to limit the weight of motor 
vehicles and loads transported on gravel or mac¬ 
adam roads during thaws or wet weather.^*^ A 
statute imposing unlimited liability on municipali¬ 
ties for death or injury caused by the negligent 
operation of an automobile by employees, whereas 
a limited liability is imposed on private owners of 
automobiles ¥.i cases of imputed negligence, is not 
void as granting unequal privileges,28 and the same 
is true of a statute or ordinance requiring opera¬ 
tors of motor vehicles for hire to file an indemnity 
bond or insurance policy to secure payment for in¬ 
juries,2 9 and to procure such indemnity insurance 
from a company authorized to do business in the 
state ;30 nor is the provision of the constitution for¬ 
bidding grants of special privileges violated by a 
statute providing that the negligence of a minor 
in driving a motor vehicle shall be imputed to the 
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parent or guardian signing his application for a 
license,21 or by a statute making the state liable 
for damages caused by the negligent operation of 
automobiles by agents of the statc.22 So, a law 
providing for a state-wide system of hard-surfaced 
roads and authorizing a bond issue therefor is not 
void on the ground that it imposes on owners of 
motor vehicles burdens not imposed on owners of 
other kinds of property, or that it grants immunity 
to owners of such property.23 A statute which re¬ 
quires a defense worker riding in a victory motor 
vehicle having a capacity of more than six pas¬ 
sengers exclusive of the driver, who is injured 
and desires to sue, to prove that the owner or 
operator was guilty of gross negligence in its opera¬ 
tion, is unconstitutional as conferring special privi¬ 
leges or immunitics.23-5 

Registration and licensing. Statutory provisions 
providing for the registration and licensing of motor 
vehicles have been held not to violate provisions of 
the state constitution prohibiting the legislature 
from granting to a class of citizens privileges or 
immunities which, on the same terms, shall not 
equally belong to all citizens.33.10 

License plates. Statutory provisions authorizing 
the issuance of distinctive automobile license plates 
have been held to violate the constitutional pro¬ 
hibition of the grant of special privileges or im- 

munities.33.l5 

f. Taxation G-enerally 

A tax which operates equally and uniformly on all 
persons of the same class In a particular taxing district 
does not violate the constitutional prohibition of the grant 
of special privileges. 

Tax laws which operate equally and uniformly on 
all persons of the same class in a jiarticular taxing' 
district do not violate the constitutional prohibition 
of the grant of special privileges.®* Laws which 


25. Tex.—Parsons v. City of Gal¬ 
veston, Civ.App., 53 S.W.2<i 160, 
affirmed 84 S,\V.2d 996, 125 Tex. 
568. 

Wash.—McGlothern v. City of Se-- 
attle, 199 P. 457, 116 Wash. 331. 

26. Ky.—Wolf V. Cumberland Coach 
Corporation, 181 S.W.2d 53, 297 Ky. 
704—Crigrger & Stepp v. Allen, 292 
S.W. 811, 219 Ky. 254—Harrison v. 
Big: Pour Bus Lines, 288 S.W. 1049, 
217 Ky. 119. 

27. Ind.—Snyder, V. State,, 188 N.B. 
777, 206 Ind. 202, 

28. Cal.—Von Arx v. City of Bur¬ 
lingame, 60 P.2d 305, 16 Cal.App.2d 

29. 

29- Ill.—Weksler y. Collins, 147 N. 
E. 797, 317 Ill. 132, error dismissed 


47 S.Ct. 449, 273 U.S. 779, 71 L.Ed. 
888 . 

30. Ind.—Sprout v. City of South 
Bend, 153 NT.R 604, 198 Ind. 663, 
49 A.L.R. 1198, rehearing: denied 
154 N.E. 369, 198 Ind. 563, 49 A.L. 
R. 1198, reversed on other grounds 

48 S.Ct. 502, 277 U.S. 163, 72 L.Ed. 
833, 62 A.L.R. 45, conformed to 
162 K.E. 64, 200 Ind. 1$2. 

31. Cal.—^Cuelke v. Levenstadt, 214 
P. 42, 190 Cal. 684. 

32- Cal.—Heron v. Riley, 289 P. 160 
209 Cal. 507. 

33. Ill.—^Mitchell v. Lowden, 123 N 
B. 566, 288 Ill. 327. 

33^5 Wash.—Gotten v. Wilson, 178 
P.2d 287, 27 Wash.2d 314. 

33.10 Ind.—^W. A. Barber Grocery 
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Co. V. Plomingr, 96 N.E.2d 108, 229 
Ind. 140. 

33.16 Ky.—Reeves v. Gerard, 255 S. 
W.2d 21. 

Badlo call jmmbers 
Statute roQUirlng commissioner of 
revenue to cause to be fabricated 
and delivered to holders of amateur 
radio licenses official automobile li¬ 
cense plat<‘s, bearing their private 
radio call numbers, Is unconstitu¬ 
tional. 

Ky.—Reeves v. Gerard, supra. 

34. Iowa.—Vilas v. Iowa State 
Board of Assessment and Review, 
273 N.W. 338, 223 Iowa 604, follow¬ 
ed In 273 K.W. 346, appeal dis¬ 
missed 68 S.Ct. 88, 302 U.S. 637, 
82 L.Ed. 496, rehearing denied 58 
S.Ct 136, 302 U.S. 776, 82 L.Ed. 
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have been held not violative of the constitutional 
provision in question include those imposing a road 
poll tax only on persons living outside an incor¬ 
porated town or city,35 levying of a tax on the 
taxpayers of a county for the purpose of construct¬ 
ing a hospital,35.5 authorizing certain taxes to be 
paid in services rather than in money,36 authoriz¬ 
ing the payment by a corporation of a fixed bonus 
in commutation of all taxes,37 regulating the man¬ 
ner of assessing the property of the corporation or 
apportioning the taxes to be paid by it between the 
several taxing districts in which it owns property 
or carries on business,38 relieving property from tax 
liens,3 9 remitting interest due on delinquent taxes 
if they are paid by a certain date,^o providing that 
expenses of street improvements may be assessed 
on property benefited thereby in proportion to the 
benefit received, without regard to the value of the 
property,or providing for the improvement of 
highways at the cost of the property benefited with- 
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in two miles of the highway, imposing taxes for 
a reclamation fund and giving preference rights 
to soldiers in the disposition of the fund,^3 or pro¬ 
viding that, after the lapse of a certain period, there 
shall be a conclusive presumption that all taxes have 
been paid, unless the property subject thereto has 
been legally sold for payment of taxes.'*^ So, a 
statute relating to the department of parks in cities 
of the first and second classes, under which a dis¬ 
trict was formed to pay the cost of improvements 
in the city, including property outside the city 
limits, was held not unconstitutional as granting 
privileges to citizens in the city not granted to 
owners of property outside of the city;^5 and an 
ordinance of a municipal corporation imposing a 
tax not imposed by other corporations of the same 
class has been held not within the constitutional 
prohibition.43 However, a statute which operates 
unequally on persons of the same class and similarly 
situated is void as granting special privileges^'^ 


600—In re Pedersen’s Estate, 196 
N.W. 785, 198 Iowa 166. 

S.D.—Bon Homme County Farm Bu¬ 
reau V. Board of Com'rs of Bon 
Homme County, 220 N.W. 618, 53 
S.D. 174. 

IxUierltaoice taxes 

(1) A statute providingr for direct 
Inheritance tax and fixing rate for 
estates where decedent died before 
act became effective at five per cent, 
and at ten per cent where decedent 
dies after act is effective, being gen¬ 
eral and uniform as to all who came 
within either class, is not invalid as 
granting special privileges or im¬ 
munities, 

Iowa.—In re Pedersen’s Estate, 196 
KW. 785, 198 Iowa 166. 

(2) A statute imposing tax of 
twenty-five per cent on inheritance 
of nonresident aliens in comparison 
to tax of one and one-half per cent 
on inheritance of citizens and resi¬ 
dent aliens, does not violate the Con¬ 
stitution, forbidding grrant of special 
privileges or immunities. 

N.D.—Moody v. Hagen, 162 N.W. 704, 
36 N.D. 471, L.R.A.1918F 947, Ann. 
Cas.l918A 933, affirmed Skarderud 
V. Tax Commission of State of 
North Dakota, 38 S.Ct 133, 245 
U.S. 633, 62 L.Ed. 622. 

(3) The interpretation that the 
“maximum credit allowable” under 
statute providing that additional es¬ 
tate tax shall not exceed the amount, 
if any, by which “maximum credit 
allowable” to estate against United 
States estate taxes exceeds the credit 
theretofore provided in statute, is 
the amount allowable against federal 
estate tax, is not violative of consti¬ 
tutional provisions relating to special 
privileges and immunities. 


Ohio.—^In re Robinson's Estate, Prob., 
72 N.E.2d 109. 

Bead taxes 

Acts Spec.Sess.1920 No. 328, im¬ 
posing a road tax in certain district 
on persons between the ages of 
twenty-one and twenty-five years, 
without privilege of doing road work 
in lieu thereof, is constitutional un¬ 
der Crawford & Moses' Dig. §§ 5314, 
5315. 

Ark.—Harper v. Brooksher, 240 S.W. 
729, 153 Ark. 480. 

Gross income tax 

The imposition of gross income 
tax on taxpayer’s receipts from sales 
of its goods to its employees at 
wholesale, without any profit to tax¬ 
payer, does not violate constitutional 
provision that the general assembly 
shall not grant to any citizen, or 
class of citizens, unequal privileges 
or immunities. 

Ind.—^Walgreen Co. v. Gross Income 
Tax Division, 75 N.E.2d 784, 225 
Ind. 418, 1 A.L.R.2d 1014. 

35. Wash.—Thurston County v. 
Tenino Stone Quarries, 87 P. 634, 
44 Wash. 351, 9 L.R.A.,N.S., 306, 
12 Ann.Cas. 314. 

35.5 Hospital used in connection 
with state medical college 
Levy of a tax on the taxpayers 
of county for retirement of bonds 
issued under a legislative act for 
purpose of paying cost of acquiring 
land for purpose of constructing a 
teaching hospital to be used in con¬ 
nection with state medical college 
is not a violation of the equal rights 
clause of state constitution. 

S.C.—Smith V. Robertson, 41 S.E.2d 
631, 210 S.C. 99. 

36. Ky.—^Winchester v. Winchester 
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Water Works Co., 148 S.W. 1, 149 
Ky. 177, Ann.Cas.l914A 1258. 

37. Ala.—Daughdrill v. Alabama L. 
Ins., etc., Co., 31 Ala. 91. 

38. Conn.—Preston v. Norwich Com¬ 
pressed Air Power Co., 78 A. 312, 
83 Conn. 661. 

39. Wash.—^Kennewick Irr. Dist. v. 
Benton County, 35 P.2d 1109, 179 
Wash. 1. 

40. Neb,—Tukey v. Douglas County, 
277 N.W. 67, 133 Neb. 732. 

41. Ind.—Martin v. Wills, 60 N.E. 
1021, 157 Ind. 163. 

42. Ind.—Spaulding v. Mott, 76 N.E. 
620, 167 Ind. 58. 

43. Wash.—State v. Clausen, 188 P. 
638, 110 Wash. 625, 14 AL.R. 1133. 

44- Cal.—^Ducey v. Dambacher, 76 P. 
2d 98, 24 Cal.App.2d 429, reheard 
81 P.2d 697, 27 Cal.App.2d 658. 

45w Ind.—City of Indianapolis v. 
Bryan, 125 N.E. 38, 188 Ind. 586. 

46. Cal.—Ex parte Jackson, 77 P. 
457, 143 Cal. 664. 

47. S.D.—Stavig v. Van Camp, 192 
N.W. 760, 46 S.D. 302. 

Premiums assessed <m laud for W i 
iusurauce 

L.1921 c 265 § 3, amending L.1919 
c 244, fixing the annual premium for 
state hail insurance in each of four 
districts into which the state was 
divided, by providing that in certain 
counties of three of the districts the 
insurance shall take effect on June 
16, instea.d of June 1, of each year, 
thereby reducing the protection in 
them to three months while granting 
three and one-half months protec¬ 
tion to other lands, in the s^e,-dis¬ 
trict, is void as in conflict with 
Const, art 6 S 18, prohibiting the 
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The validity of tax exemption laws is discussed 
infra § 465 d. 

Collection of excess taxes. Statutes affording dif¬ 
ferent remedies for the collection of excess taxes to 
taxpayers have been held not to violate the consti¬ 
tutional provision against the grant of any special 
privileges or immunities.^^.s 

Foreclosure of liens. The foreclosure of liens 
for delinquent taxes has been held not to violate 
constitutional provisions prohibiting the granting of 
special privileges or immunities.^'^-^O 

g. Licenses and License or Privilege Taxes 

Where they operate alike on all persons similarly 
situated, laws imposing license or privilege taxes are not 
invalid as granting special privileges. 

Laws imposing license or privilege taxes are not 
obnoxious to state constitutions prohibiting the 
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grant of special privileges, if they operate uni¬ 
formly on all persons similarly situated.^s Laws 
which have been held valid as against the objec- 
tion that they granted special privileges include a 
statute requiring itinerant peddlers selling poisons 
and other drugs to pay a license fee,49 a statute 
imposing a license fee on motor vehicles moved for 
the purpose of sale into the state, or from one of 
two zones created within the state to the other 
zone,^9.5 a statute imposing an occupation tax on 
gas, electric, and water companies at one rate in 
cities of one class, and at a lesser rate in cities 
of another class, but imposing no tax on such 
companies in places other than the two classes,so 
a statute imposing an occupational license tax in 
proportion to the amount of business done,S0.6 a 
law imposing graduated license fees on owners or 
operators of chain stores, based on the number of 


passage of laws granting special 
privileges or immunities. 

S.D.—Stavig V. Van Camp, supra. 

47.5 Wash.—State ex rel. Northern 
Pac. Ry. Co. v. Henneford, 99 P. 
2d 616, 3 Waah.2d 48. 

Claims over statutory amount 
Statute affording remedy for those 
whose claims are for two hundred 
dollars or less different from remedy 
afforded to those whose claims are 
over two hundred dollars was held 
valid. 

Wash.—State ex rel. Northern Pac. 

Ry. Co. ▼. Henneford, supra. 

47.10 Ohio.—Boyle v. Public Adjust¬ 
ment & Const. Co., 76 N.E.2d 377, 
148 Ohio St. 659. 

Poreclosure against entire tract 
Foreclosure of lien for delinquent 
taxes against entire tract of realty 
as sought in county treasurer's peti¬ 
tion, though, after realty was certi¬ 
fied as delinquent, original owner had 
transferred two parts of realty to 
two grantees and retained a third 
part itself and original owner and 
one grantee had entered into under¬ 
takings to secure a proportionate 
amount of the delinquent taxes, did 
not violate sections of state consti¬ 
tution relating to special privileges. 
Ohio.—Boyle v. Public Adjustment & 
Const. Co., supra, 

48. Ala.—Frazier v. State Tax Com¬ 
mission, 175 So. 402, 234 Ala. 363, 
110 A.Ij.R. 1479—Berk v. State, 142 
So. 832, 225 Ala. 324, 84 A.L.R. 740. 
Ariz.—State v. Williams, 89 P.2d 34, 
53 Ariz. 319—Morris v. State, 9 
P.2d 407, 40 Ariz. 42—^Morris v. 
State, 9 P.2d 404, 40 Ariz. 32. 

Ga.—Brannan v. Harrison, 158 S.E. 
319, 172 Ga. 669, appeal dismissed 
52 S.Ct. 28, 284 TJ.S. 579, 76 L.Ed. 
602, and followed in 164 S.E. 760, 
174 Ga. 907, appeal dismissed 53 
S.Ct. 22, 287 U.S. 566, 77 L.Ed. 498. I 


Or.—White v. Hears, 74 P. 931, 44 

Or. 215. 

Wash.—State v. Hart, 217 P. 45, 125 

Wash. 620. 

Motor fuel tax 

(1) Statute providing that tax on 
fuel sold in Arkansas city adjoining 
city in sister state should be only 
rate provided in adjoining state is 
not unconstitutional as granting spe¬ 
cial privileges or immunities. 

Ark.—Bollinger v. Watson, 63 S.W.2d 

642, 187 Ark. 1044. 

(2) Statute authorizing distribu¬ 
tors of gasoline to retain one per 
cent of tax collected on gasoline un¬ 
der repealed statute was not invalid 
as improperly giving away money 
belonging to state and granting dis¬ 
tributors exclusive public emolu¬ 
ments or privileges. 

Conn.—Carroll v. Socony-Vacuum Oil 

Co., 68 A.2d 299, 136 Conn. 49. 

(3) The motor vehicle fuel tax, as 
an excise tax to be paid by users 
of motor vehicle fuel to propel vehi¬ 
cles on the highways, satisfies the 
equality provisions of state consti¬ 
tution by operating with uniformity 
on all within the class; and the 
mere fact that part of money which 
will be paid into state treasury by 
residents of one county may or will 
be used to build roads in other coun¬ 
ties does not make the act invalid, 
since legislature has power to deter¬ 
mine roads which are to be improved 
with funds raised by taxation. 
Iowa.—Plank v. Grimes, 28 N.W.2d 

34, 238 Iowa 694. 

Fuel oil 

Fuel oil distributors* excise tax 
statute, imposing one-fourth cent a 
gallon tax in addition to any other 
taxes provided by law on fuel oil 
distributors without placing a sim¬ 
ilar tax on distributors of solid fuel, 
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did not violate constitutional provi¬ 
sion. 

Wash.—Texas Co. v. Cohn, 112 P.2d 
522, 8 Wash.2d 360, followed in 
Inland Empire Refineries v. State, 
112 P.2d 641, 8 Wash.2d 723, and 
Montana Headlight Oil Co. v. State, 
112 P.2d 641, 8 Wash.2d 724. 

Betailers’ sales tax 

(1) Provision in Retailers’ Occupa¬ 
tion Tax Act that credit sales and 
conditional sales shall not bo deemed 
sales until purchase price is paid 
is not invalid as creating unwarrant¬ 
ed exemption and discrimination. 
HI.—Reif V. Barrett 188 N.E. 889, 

355 Ill. 104. 

(2) The retail sales tax imposing 
a tax of two per cent on all gross 
receipts regardless of the amount of 
the tax collected does not contravene 
constitutional provision prohibiting 
the granting of privileges or im¬ 
munities on one class of citizens. 
N.D.—F. W. Woolworth Co. v. Gray, 

46 N.W.2d 296, 77 N.D. 757. 

(3) General Appropriation Act ot 
1951 providing for a general retail 
sales tax and a use tax to comple¬ 
ment sales tax does not, by provi¬ 
sion for a use tax, violate equal pro¬ 
tection clause of state constitution. 
S.C,—State ex rel. Roddey v, Byrnes, 

66 S.E.2d 33, 219 S.C. 485. 

43. Or.—Anderson v. Farr, 191 P. 
346, 97 Or. 137. 

43.5 Cal.—Lord v. Henderson, 234 P. 
2d 197, 106 C.A.2d 426, appeal dis¬ 
missed 72 S.Ct. 661, 343 U.S. 937, 
96 L.Ed. 697. 

50. Tex.—Dallas b-as Co. v. State, 
Clv.App., 261 S.W. 1063. 

50.5 Cal.—McAdams Oil Co. v. City 
of Los Angeles, 89 P.2d 729, 32 
Cal.App.2d 369. 



16A C.J.S. 

stores owned or managed,a statute requiring for- 
eig^n insurance agents to p3«y s-u annual license 
fee for each additional agent in the state,^2 and 
a statute levying a license tax on certain classes of 
vehicles, but not on others.^s So, it has been held 
that, since the right given to a board of medical 
examiners to bring suit to enjoin the practice of 
medicine without a license is conferred for the pro¬ 
tection of the public health and not for the protec¬ 
tion of the members of the medical fraternity, the 
act is not invalid as granting special privileges or 
immunities,54 nor is a statute authorizing cities to 
impose dog license fees to create a fund to reim¬ 
burse owners of sheep and other domestic animals 
killed or injured by dogs,55 Also, a statute authoriz¬ 
ing the use of annual motor vehicle license taxes 
for other than highway purposes has been held not 
to grant special privileges or immunities in violation 
of the constitution.56 

However, a law imposing a license tax on gaso¬ 
line ‘‘dealers”, so defined as to apply only to im¬ 
porters of gasoline, has been held to contravene 
the constitution,^? and the same is true of an act 
licensing real estate brokers and salesmen, which 
requires additional licenses from those living in 
certain counties,®^ of a statute levying a tax on 
distributors of fuel oil,58-5 of a statute requiring the 
owners of dogs to pay a license fee, and permit¬ 
ting a society for the prevention of cruelty to 
animals to appropriate and dispose of unlicensed 
dogs, or, in its discretion, to keep them without 
the payment of any fee,59 and of a resolution of a 
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city council licensing a particular person to erect 
an awning in contravention of an ordinance of the 

city.60 

The validity of exemption from license or privi¬ 
lege taxes is treated infra § 465 d, and licenses to 
sell intoxicating liquors are discussed infra § 469. 

Refund of license fees. Statutory provisions au¬ 
thorizing a refund of license fees collected under an 
ordinance, which subsequently was held invalid, does 
not violate constitutional provisions.®^^-® 

h. Privileges to War Veterans 

The payment of public funds to war veterans gen¬ 
erally is not violative of constitutional provisions, since 
such payment serves to promote the public welfare fay 
encouraging patriotism. 

The payment of public funds to war veterans 
generally is not violative of constitutional provi¬ 
sions, since such payment serves to promote the pub¬ 
lic welfare by encouraging patriotism.50-50 Stat¬ 
utes, not benefiting war veterans generally, but pro¬ 
viding an emolument for a very small group violates 
the constitutional prohibition of the grant of spe¬ 
cial privileges or immunities.50-55 Constitutional 
provisions prohibiting the granting of special privi¬ 
leges or immunities are not violated by statutes pro¬ 
viding for the payment of a bonus to soldiers and 
sailors of the World War,®! restricting the use of 
a county memorial building to be erected to “as¬ 
sociations” of veterans,®^ providing for state loans 
to settlers, with preference to soldier applicants,®® 
i providing for a bond issue to raise money for loans 
I to war veterans,®4 permitting veterans who secure 


51. U.S.—Board of Tax Com'rs of 
Indiana v. Jackson, Ind., 61 S.Ct. 
640, 283 U.S. 527, 75 L.Ed. 1248, 
73 A.L.R. 1464, 75 A.L.R. 1636, 
rehearing granted 61 S.Ct. 661, 75 
L.Ed. 1474. 

Ind.—Midwestern Petroleum, Corpo¬ 
ration v. State Board of Tax 
ComTs, 187 N.E. 882, 206 Ind. 688, 
rehearing denied 191 N.E. 153, 206 
Ind. 688. 

Tex.—^Hurt v. Cooper, 110 S.W.2d 896, 
130 Tex. 433, certified questions 
conformed to, Civ.App., 113 S.W.2d 
929. 

52. Or.—Herfaring v. Lee, 269 P. 236, 
126 Or. 688, 60 A.L.R. 1165, affirm¬ 
ed 50 S.Ct. 49, 280 U.S. Ill, 74 L. 
Ed. 217, 64 A.L.R. 1430. 

63. Ind.—^Kersey v. Terre Haute, 68 
N.E. 1027, 161 Ind. 471. 

Miss.—State v. Lawrence, 66 So. 745, 
108 Miss. 291. 

64, Utah.—Board of Medical Exam¬ 
iners of Utah V. Blair, 196 P. 221, 
67 Utah 616. 

56. Or.—Hofer v. Carson, 203 P. 
323, 102 Or. 545. 


56. N.M.—Stone v. City of Hobbs, 
220 P.2d 704, 61 N.M. 237. 

56. Ohio.—Calerdine v. Freiberg, 195 
N.E. 854, 129 Ohio St. 453. 

57. S.D.—Standard Oil Co. v. Jones, 
205 N.W. 72, 48 S.D. 482. 

58. N.C.—State v. Warren, 189 S.E. 
108, 211 N.C. 75. 

58.5 Wash.—State v. Inland Empire 
Refineries, 101 P.2d 975, 3 Wash. 
2d 651, certiorari denied 61 S.Ct. 
395, 311 U.S. 713, 86 L.Ed. 464. 

Excise tax 

Statute imposing an excise tax on 
distributors of fuel oil, withdrawn, 
sold, distributed, or used by dis¬ 
tributors within the state, except as 
expressly exempted, and not apply¬ 
ing alike to all persons in the desig¬ 
nated class, was unconstitutional. 
Wash.—State v. Inland Empire Re¬ 
fineries, supra. 

59. N.Y.—^Fox V. Mohawk, etc., Riv¬ 
er Humane Soc., 59 N.B. '353, 166 
NT. 617. 


60. Ill.—^Hibbard v. Chicago, 50 N. 
E. 256, 173 Ill. 91, 40 L.R.A. 621. 

60.5 Colo.—Peterson v. McNichols, 
260 P.2d 938, 128 Colo. 137. 

60.50 Conn.—^Warner v. Gabb, 93 A. 
2d 487, 139 Conn. 310—Walsh v. 
Jenks, 62 A.2d 773, 135 Conn. 210 
—Lyman v. Adorno, 52 A.2d 706, 
133 Conn. 618. 

60.55 Conn.—Warner v. Gabb, 93 A. 
2d 487, 139 Conn. "SIO. 

61. Kan.—State v. Davis, 213 P. 171, 
113 Kan. 4. 

62. Cal.—Allied Architects’ Ass’n of 
Los Angeles v. Payne, 221 P. 209, 
192 Cal. 431, 30 A.L.R. 1029. 

63. S.D.—Wheelon v. South Dakota 
Land Settlement Board, 181 NW. 
359, 43 S.D. 551, 14 A.L.R. 1145. 

64. N.C.—^Hinton v. Lacy, 137 S.E. 
669, 193 N.C. 496. 

War service of soldiers is imhUo 
within constitution prohibiting grant 
of special privileges, except In con¬ 
sideration of public service. 

NO.—Hinton v. Lacy, supra. 
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a license to peddle merchandise in the state,or 
by various other statutes.^S-S 

The exemption of veterans from the payment of 
taxes or license fees is discussed infra § 465. 

i. Civil Remedies 

If applicable to all persons in like situations, laws re¬ 
lating to civil remedies do not violate the special privi¬ 
leges provisions of the state constitution. 

The constitutional prohibition against grants of 
special or exclusive privileges is not violated by 
laws forbidding suit on the bond of a particular 
officer, 66 authorizing paupers to sue without pay¬ 
ing or giving security for costs,67 or providing for 
a smaller rate of mileage to witnesses in counties 
having a certain population than in other counties.66 
So, a statute requiring stenographer's fees to be 
taxed as costs in cases wherein an answer is filed, 
except in tax suits, does not violate the constitu¬ 
tion, the exempted suits being filed by the State;®® 
but a law forbidding suit against a particular cor¬ 
poration without first performing certain acts not 
required before suing other persons or corpora¬ 
tions, has been held unconstitutional.^® A statute 
authorizing process in a suit against an unincorpo¬ 
rated association to be served on one or more of 
the associates, and providing that the judgment 
in such suit shall bind the joint property of all the 
associates and the individual property of the party 
or parties served, has been held constitutional so 
far as applied to the association as an entity, or 
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the members named as defendants, but unconstitu¬ 
tional, so far as it permits judgment against mem¬ 
bers not named in the summons or complaint.^i 
An act authorizing an individual to sue the state 
does not grant a special privilege within the in¬ 
hibition of the constitution,'^2 although there is 
contrary authority.^® A statute abolishing a right 
of action for alienation of affections is not uncon¬ 
stitutional as granting special privileges or im- 
munities.74 A statute authorizing a person who had 
allegedly been illegally detained in a state prison 
to maintain an action against the state to recover 
for his injuries does not violate constitutional pro- 

visions.74-5 

Joinder. A statute providing that if an indemnity 
policy is given in lieu of a bond, a motor carrier 
and an insurer may be joined in the same action, 
whether arising in tort or contract, has been held 
not to be void as conferring special privilcges.^^-lO 

Venue. Statutory provision.s governing the venue 
of transitory actions have been held not to violate 
the constitutional prohibition against the granting 

of special privilcges.74-16 

Review. Statutes limiting the right of review of 
a decision of an intermediate appellate court by 
petition for certiorari,’^® granting a right of appeal 
from the decision of an administrative board 
against the utility of a proposed public improve¬ 
ment while denying appeal from a decision in favor 
of its utility,76 or giving defendant, but not plain- 


service IxL armed forces and pulblic 
noQDLcom'bataiLt services are public 
service. 

N.C.—Motley v. State Bd. of Barber 
Examiners, 45 S.E.2d 550, 228 N.C. 
337, 176 A.L.R. 26'3. 
es, N.J.—Strauss v. Borough of 
Bradley Beach, 136 A, 681, 117 
N.J.Law 46, affirmed 194 A. 160, 
118 N.J.Law 661. 

65.5 N.C.—Motley v. State Bd. of 
Barber Examiners, 46 S.E.2d 660, 
228 N.C. 337, 176 A.L.R. 253. 
Barbexing' 

Provision in barbers act for prac¬ 
tice of barbering without examina¬ 
tion and apprenticeship by qualified 
veterans with three years* experience 
in barbering while in armed forces 
is not violative of constitutional pro¬ 
visions prohibiting emoluments or 
privileges except in consideration of 
public service. 

N.C.—Motley v. State Bd. of Barber 
Examiners, supra, 

66. Iowa,—MeSurely v. McGrew, 118 
N.W. 415, 140 Iowa 163, 132 Am.S. 
!r. ,248. 

67. La.—White v. Walker, 67 So. 
332, 136 La. 464. 


68. Or.—City of Seaside v. Oregon 
Surety & Casualty Co., 171 P. 396, 
87 Or, 624. 

66. Tex.—^Alexander v. City of Port 
Worth, Civ.App., 67 S.W.2d 36'3, er¬ 
ror refused. 

70- Me.—^Milton v. Bangor, R., etc., 
Co., 68 A, 826, 103 Me. 218. 

71. Cal.—Jardlne v. Superior Court 
of Los Angeles County, App., 293 
P. 117, superseded in part Jardine 
V. Superior Court in and for Los 
Angeles County, 2 P.2d 766, 213 
Cal. 301, 79 A.L.R. 291, appeal dis¬ 
missed Jardine v. Superior Court 
of State of California in and for 
Los Angeles County, 62 S.Ct. 197, 
284 U.S. 592, 76 L.Ed. 510. 

72. La.—Carter v. State, 22 So. 400, 
49 La,Ann. 1487. 

Okl.—State v. Fletcher, 34 P.2d 695, 
168 Okl, 538. 

73. Or.—^Altschul v. State, 144 P. 
124, 72 Or. 691. 

74. Cal.—Chiyoko Ikuta v. Shunjl K. 
Ikuta, 218 P.2d 854, 97 Cal.App. 
2d 787. 

Marital interloper 

The statute abolishing the right of 
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action for alienation of affections Is 
not unconstitutional even though It 
grants immunity to marital inter¬ 
loper and not to one Interfering with 
other types of contracts. 

Cal.—Chiyoko Ikuta v. Shunji K. 
Ikuta, supra, 

74.5 Conn.—Tollsano v. State, 111 A. 
2d 662, 19 Conn.Sup. 266. 

74.10 Oa.—^Lloyds America v. 
Brown, 200 S.E. 292, 187 Go. 240. 

74.16 Tcnn.—^Whlte v. Garner, 241 
S.W.2d 518, 192 Tcnn. 429. 

Statute denying Jurisdlotlon 
Where statute creating Humboldt 
law court denied it Jurisdiction over 
persons residing In specified districts 
of Gibson county but did not pro¬ 
hibit suit against such persons in 
other courts, constitutional prohibi¬ 
tion against suspension of general 
laws for benefit of any particular 
individual was not violated. 

Tenn.—White v. Garner, 241 S.W.2d 
618, 192 Tenn. 429. 

75. Ill.—McGinnis v. McGinnis, 124 
N.E. 662, 289 Ill. 608. 

76. Ind.—Bemis v. Gulrl Drain. Co., 
106 N.E. 496, 182 Ind. 36. 
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tiff, the right of appeal on a motion to dissolve an 
attachment,'^^ have been held not void as granting 
special privileges. On the other hand, an act which 
grants to one party to an action the right to have 
the facts reviewed on appeal, but denies such right 
to the other party, has been declared unconstitu- 
tionaU^ 

j. Crimes and Criminal Procedure 

No special privileges in violation of the constitution 
are granted by statutes providing that certain acts shall 
constitute crimes, and regulating the procedure in crim¬ 
inal prosecutions, where they apply equally to all per¬ 
sons similarly situated. 

A statute making the commission of certain acts 
criminal does not grant special privileges in con¬ 
travention of the constitution where it applies alike 
to all persons of the same class, similarly situated."^9 
A statute providing that, in cities where a municipal 
court is maintained, the authorities shall have pow¬ 
er to provide for each violation of an ordinance by 
a fine not exceeding a specified sum, or imprison¬ 
ment not exceeding a certain term, does not grant 
special privileges or immunities,^*^ and the same 
has been held true of a law authorizing persons ac¬ 
cused of crime by information to be arraigned in 
vacation, and on a plea of guilty, to be sentenced, 


or allowing persons prosecuted in certain counties 
for violation of a compulsory school law to pick the 
trial magistrate, while such privilege is denied to 
persons prosecuted for the same offense in other 
counties. However, a statute authorizing an at¬ 
torney in a criminal case to challenge the judge, 
without setting forth any grounds of disqualifica¬ 
tion, but denying such privilege to the district at¬ 
torney, has been held void as granting special priv¬ 
ileges. 

Parole violators. Statutory provisions providing 
for the punishment of some parole violators in a 
manner different from others have been held void, as 
granting special privileges or immunities-^S-S 

§ 465. Exemptions from Operation of Law 

a. In general 

b. Municipal corporations and public of¬ 

ficers 

c. Private corporations and associations 

d. Exemption from tax and license laws 

a. In General 

Provided the exemption is made applicable to all per¬ 
sons of the same class and similarly situated, statutes 
granting certain exemptions from the operation of gen- 


77. Ohio.—Cecill v. Grant, 27 Ohio i 

Cir.Ct. 442—Hare v. Cook, 27 Ohio 
Cir.Ct. 289. j 

78. Ill.—Hackett v. Chicago City H. 
Co., 85 N.B. 320, 235 Ill. 116. 

79. Neb.—Poppe v. State, 52 N.W.2d 
422, 155 Neb. 527. 

Or.—State v. Bailey, 236 P. 1053, 
115 Or. 428. 

Nottsupport 

Or.L. § 2166, denouncing failure to 
support wife and children as a crime, 
is not violative of Const, art 1 § 20, 
since it applies to every person who 
without just or sufficient cause fails 
or neglects to support persons enu¬ 
merated therein. 

Or.—State v. Bailey, supra. 

Obtaining hoard by fraud 
An act making it a criminal of¬ 
fense to obtain board by fraud or 
misrepresentation from the landlord 
of a hotel or boarding house is valid. 
Ala.—Chauncey v. State, 30 So. 403, 
130 Ala. 71, 89 Am.S.R. 17. 
Wash.—In re Milecke, 100 P. 743, 62 
Wash. 312, 132 Am.S.R. 968, 21 L. 
R.A.,N.S., 259. 

Receipt of illegal interest 
An act making it a misdemeanor 
to receive a greater rate of interest 
than two per cent a month, where 
all interest over eight per cent per 
annurjpL is illegal, is constitutional. 
Mo.—Ex parte Berger, 90 S.W. 75 9^ 
193 Mo. 16, 112 Am.S.R. 472, 3 
Li.R.A.,N.S., 530, 5 AJin.Cas. 383. 


Sale of insurance premium note 
Remington Comp.St. § 7243, penal¬ 
izing sale or disposition by company 
or agent of note for premium prior 
to delivery of life, health, or acci¬ 
dent polJMjy, was held constitutional 
against the objection that it grants 
to others privileges and immunities 
denied to insurance agents. 

Wash.—State v. Cannon, 217 P. 18, 
125 Wash. 515. 

80. S.D.—Ex parte Webster, 196 N. 
W. 549, 47 S.D. 142. 

81. Iowa.—^Jones v. McClaughry, 161 
N.W, 210, 169 Iowa 281. 

82. Tenn.—^Pord v. State, 263 S.W. 
60, 150 Tenn. 327. 

83. Cal.—^Austin v. Lambert, 77 P. 
2d 849, 11 Cal.2d 73. 

Daigh V. Schaffer, 73 P.2d 927, 
23 Cal.App.2d 449. 

83.5 Ind.—^Dowd v. Stuckey, 51 N.B. 
2d 947, 948, 222 Ind. 100. 

“The enactment in question is part 
of a statute establishing the Indiana 
Reformatory as a correctional insti¬ 
tution for male persons who are con¬ 
victed of crime and are between the 
ages of sixteen and thirty years. 
There is basis for special treatment 
of younger men who have fallen 
into crime, since it may be reason¬ 
ably concluded that* they are still 
in the years when character is form 7 
ed, and that they are more suscepti¬ 
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ble to correctional treatment. But 
the statute in question provides that 
if a person upon parole from this 
institution for younger prisoners is 
found guilty of a new crime, he shall 
serve his original sentence before 
serving the new sentence, while one 
who was convicted first when he was 
above the age of thirty, and who is 
convicted of a new crime while on 
parole, shall serve the sentences con¬ 
currently. We find no rational basis 
for discrimination against, and heav¬ 
ier penalties for, those in the lower- 
age group. It has been suggested 
that, since members of the younger 
group are more susceptible of refor¬ 
mation, there is justification for 
threatening them with greater pen¬ 
alties. We fail to see the logic of 
such reasoning. A statute providing 
the death penalty for murder by one 
under thirty years of age, and a 
lesser penalty for murder by an old¬ 
er person, would, it seems to us, be 
clearly unconstitutional. The princi¬ 
ple is the same. We find nothing 
inhering in the difference in ages 
which is a rational justification for 
heavier punishment for the younger 
than for the older class. On the 
contrary, our treatment of juveniles 
is based upon the legislative assump¬ 
tion that there is sound basis for 
the contrary view tliat penalties 
should be less severe for those in 
the tenderer years.’* 

Ind.—^Dowd v: Stuckey, supra. 
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a license to peddle merchandise in the state,®^ or 
by various other statutes. 

The exemption of veterans from the payment of 
taxes or license fees is discussed infra § 46S. 

i. Civil Kemedies 

If applicable to all persons In like situations, laws re¬ 
lating to civil remedies do not violate the special privi¬ 
leges provisions of the state constitution. 

The constitutional prohibition against grants of 
special or exclusive privileges is not violated by 
laws forbidding suit on the bond of a particular 
officer,66 authorizing paupers to sue without pay¬ 
ing or giving security for costs,67 or providing for 
a smaller rate of mileage to witnesses in counties 
having a certain population than in other coimties.68 
So, a statute requiring stenographer's fees to be 
taxed as costs in cases wherein an answer is filed, 
except in tax suits, docs not violate the constitu¬ 
tion, the exempted suits being filed by the State,-69 
but a law forbidding suit against a particular cor¬ 
poration without first performing certain acts not 
required before suing other persons or corpora¬ 
tions, has been held unconstitutional.70 A statute 
authorizing process in a suit against an unincorpo¬ 
rated association to be served on one or more of 
the associates, and providing that the judgment 
in such suit shall bind the joint property of all the 
associates and the individual property of the party 
or parties served, has been held constitutional so 
far as applied to the association as an entity, or 


the members named as defendants, but unconstitu¬ 
tional, so far as it permits judgment against mem¬ 
bers not named in the summons or complaint.7i 
An act authorizing an individual to sue the state 
does not grant a special privilege within the in¬ 
hibition of the constitution,72 although there is 
contrary authority.73 A statute abolishing a right 
of action for alienation of affections is not uncon¬ 
stitutional as granting special privileges or im- 
munities.74 A statute authorizing a person who had 
allegedly been illegally detained in a state prison 
to maintain an action against the state to recover 
for his injuries does not violate constitutional pro¬ 
visions.74-5 

Joinder, A statute providing that if an indemnity 
policy is given in lieu of a bond, a motor carrier 
and an insurer may be joined in the same action, 
whether arising in tort or contract, has been held 
not to be void as conferring special privileges.74.io 

Venue. Statutory provisions governing the venue 
of transitory actions have been held not to violate 
the constitutional prohibition against the granting 

of special privileges.74*15 

Review. Statutes limiting the right of review of 
a decision of an intermediate appellate court by 
petition for certiorari,75 granting a right of appeal 
from the decision of an administrative board 
against the utility of a proposed public improve¬ 
ment while denying appeal from a decision in favor 
of its utility,76 or giving defendant, but not plain- 


service in armed forces and puTbllc 
noncom'batant services are public 
service. 

N.C.—Motley v. State Bd. of Barber 
Examiners, 45 S.E.2d 550, 228 N.C. 
337, 175 A.L.R. 25'3. 

05. N.J.—Strauss v. Borough of 
Bradley Beach, 186 A. 681, 117 
N.J.Law 46, affirmed 194 A. 160, 
118 ir.J.Law 561. 

65.5 K.C.—Motley v. State Bd- of 
Barber Examiners, 45 S.E.2d 650, 
228 NT.C. 337, 176 A.L,.R. 253. 
Barbering' 

Provision in barbers act for prac¬ 
tice of barberingr without examina¬ 
tion and apprenticeship by qualified 
veterans with three years’ experience 
in barbering while in armed forces 
is not violative of constitutional pro¬ 
visions prohibiting emoluments or 
privllegres except In consideration of 
public service. 

N.C,—^Motley v. State Bd. of Barber 
Examiners, supra. 

66., Iowa.—^McSurely v. McGrew, 118 
UJW. 415, 140 Iowa 163, 182 Am.S. 
R.:248. 

67. La.—^Whlte v. Walker, 67 So. 
332, 136 La. 4'64. 


68. Or.—City of Seaside v. Oregon 
Surety & Casualty Co., 171 P. 396, 
87 Or. 624, 

69. Tex.—Alexander v. City of Port 
Worth, Civ.App., 67 S.W.2d 36'3, er¬ 
ror refused. 

70. Me.—^Milton v. Bangor, R., etc., 
Co., 68 A. 826, 103 Me. 218. 

71. Cal,—Jardine v. Superior Court 
of Los Angeles County, App., 293 
P. 117, superseded in part Jardine 
V. Superior Court in and for Los 
Angeles County, 2 P.2d 766, 213 
Cal. 301, 79 A.L.R. 291, appeal dis¬ 
missed Jardine v. Superior Court 
of State of California in and for 
Los Angeles County, 52 S.Ct. 197, 
284 U.S. 692, 76 L.Ed. 610. 

72. La.~Carter v. State, 22 So. 400, 
49 La.Ann. 1487. 

Okl.—State v. Fletcher, 34 P.2d 696, 
168 Okl, 538. 

73. Or.—^Altschul v. State, 144 P. 
124, 72 Or. 691. 

74. Cal.—Chlyoko Ikuta v. Shunji K. 

Ikuta, 218 P.2d 854, 97 Cal.App. 
2d 787. j 

Marital interloper 1 

The statute abolishing the right of | 
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I action for alienation of affections Is 
I not unconstitutional even though It 
I grants immunity to marital inter¬ 
loper and not to one interfering with 
other types of contracts. 

Cal.—Chlyoko Ikuta v. Shunjl K. 
Ikuta, supra. 

74.5 Conn,—Tollsano v. State, 111 A. 
2d 562, 19 Conn.Sup. 266. 

74.10 Ga,—Lloyds America v. 
Brown, 200 S.E. 292, 187 Gfiu 240. 

74.16 Tenn.—White v. Garner, 241 
S.W.2d 518, 192 Tenn. 429. 

Statute deoiyiiLg Jurisdiction 
Where statute creating Humboldt 
law court denied It jurisdiction over 
persons residing in specified districts 
of Gibson county but did not pro¬ 
hibit suit against such persons in 
other courts, constitutional prohibi¬ 
tion against suspension of general 
laws for benefit of any particular 
individual was not violated. 

Tenn.—^White v. Garner, 241 S.W.2d 
618, 192 Tenn. 429. 

76. Ill.—McGinnis v. McGinnis, 124 
N.E. 662, 289 Ill. 608. 

78. Ind.—^Bemis v. Gulrl Drain. Co., 
106 N.E. 496, 182 Ind. 36, 
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tii¥, the right of appeal on a motion to dissolve an 
attachment,have been held not void as granting 
special privileges. On the other hand, an act which 
grants to one party to an action the right to have 
the facts reviewed on appeal, but denies such right 
to the other party, has been declared unconstitu¬ 
tional.'^^ 

j. Crimes and Criminal Procedure 

No special privileges in violation of the constitution 
are granted by statutes providing that certain acts shall 
constitute crimes, and regulating the procedure in crim¬ 
inal prosecutions, where they apply equally to all per¬ 
sons similarly situated. 

A statute making the commission of certain acts 
criminal does not grant special privileges in con¬ 
travention of the constitution where it applies alike 
to all persons of the same class, similarly situated. 

A statute providing that, in cities where a municipal 
court is maintained, the authorities shall have pow¬ 
er to provide for each violation of an ordinance by 
a fine not exceeding a specified sum, or imprison¬ 
ment not exceeding a certain term, does not grant 
special privileges or immunities,^® and the same 
has been held true of a law authorizing persons ac¬ 
cused of crime by information to be arraigned in 
vacation, and on a plea of guilty, to be sentenced, 


or allowing persons prosecuted in certain counties 
for violation of a compulsory school law to pick the 
trial magistrate, while such privilege is denied to 
persons prosecuted for the same offense in other 
counties.S2 However, a statute authorizing an at¬ 
torney in a criminal case to challenge the judge, 
without setting forth any grounds of disqualifica¬ 
tion, but denying such privilege to the district at¬ 
torney, has been held void as granting special priv¬ 
ileges.® 3 

Parole violators. Statutory provisions providing 
for the punishment of some parole violators in a 
manner different from others have been held void, as 
granting special privileges or immunities.®®*^ 

§ 465. Exemptions from Operation of Law 

a. In general 

b. Municipal corporations and public of¬ 

ficers 

c. Private corporations and associations 

d. Exemption from tax and license laws 

a. In G-eneral 

Provided the exemption Is made applicable to ail per¬ 
sons of the same class and similarly situated, statutes 
granting certain exemptions from the operation of gen- 


77. Ohio.—Cecill v. Grant. 27 Ohio 
Cir.Ct. 442—^Hare v. Cook, 27 Ohio 
Cir.Ct. 289. 

78. Ill.—Hackett v. Chicago City R. 
Co., 85 N.E. 320, 235 Ill. 116. 

78. Neb.—Poppe v. State, 52 N,W.2d 
422, 155 Neb. 627. 

Or.—State v. Bailey, 236 P. 105'3, 
115 Or. 428. 

Noasupport 

Or.L. § 2166, denouncing failure to 
support wife and children as a crime, 
is not violative of Const, art 1 § 20, 
since it applies to every person who 
without just or sufficient cause fails 
or neglects to support persons enu¬ 
merated therein. 

Or.—State v, Bailey, supra. 

Obtaining biOard by fraud 
An act making it a criminal of¬ 
fense to obtain board by fraud or 
misrepresentation from the landlord 
of a hotel or boarding house is valid. 
Ala.—Chauncey v. State, 30 So. 403, 
130 Ala. 71, 89 Am.S.R. 17. 
Wash.—In re Milecke, 100 P. 743, 62 
Wash. 312, 132 Am.S.R. 968, 21 L. 
R.A.,N.S., 259. 

Receipt of illegral Interest 
An act making it a misdemeanor 
to receive a greater rate of interest 
than two per cent a month, where 
all interest over eight per cent per 
annuiji is illegal, 1$ constitutional. 
Mo.—Ex parte Berger, 90 S.W. 759^ 
193 ]Sio. 16, 112 Am.S.R. 472, 3 
L.R.A.,N.S., 530, 5 Ann.Cas. 388. 


Sale of Insurance premium note 
Remington Comp.St. § 7243, penal¬ 
izing sale or disposition by company 
or agent of note for premium prior 
to delivery of life, health, or acci¬ 
dent polkjy, was held constitutional 
against the objection that it grants 
to others privileges and immunities 
denied to insurance agents. 

Wash.—State v. Cannon, 217 P. 18, 
125 Wash. 515. 

80. S.D.—Ex parte Webster, 196 N. 
W. 649, 47 S.D. 142. 

81. Iowa.—Jones v. McClaughry, 161 
N.W. 210, 169 Iowa 281. 

82. Tenn.—^Ford v. State, 263 S.W. 
60, 150 Tenn. 327. 

83. Cal.—^Austin v. Lambert, 77 P. 
2d 849, 11 Cal.2d 73. 

Daigh V. Schaffer, 73 P.2d 927, 
23 Cal.App.2d 449. 

83.5 Ind.—^Dowd v. Stuckey, 51 N.E. 
2d 947, 948, 222 Ind. 100. 

“The enactment in question is part 
of a statute establishing the Indiana 
Reformatory as a correctional insti¬ 
tution for male persons who are con¬ 
victed of crime and are between the 
ages of sixteen and thirty years. 
There is basis for special treatment 
of younger men who have fallen 
into crime, since it may be reason¬ 
ably concluded that' they are still 
in the years when character is form; 
ed, and that they are more suscepti¬ 
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ble to correctional treatment. But 
the statute in question provides that 
if a person upon parole from this 
institution for younger prisoners is 
found guilty of a new crime, he shall 
serve his original sentence before 
serving the new sentence, while one 
who was convicted first when he was 
above the age of thirty, and who is 
convicted of a new crime while on 
parole, shall serve the sentences con¬ 
currently. We find no rational basis 
for discrimination against, and heav¬ 
ier penalties for, those in the lower- 
age group. It has been suggested 
that, since members of the younger 
group are more susceptible of refor¬ 
mation, there is justification for 
threatening them with greater pen¬ 
alties. We fail to see the logic of 
such reasoning. A statute providing 
the death penalty for murder by one 
under thirty years of age, and a 
lesser penalty for murder by an old¬ 
er person, would, it seems to us, be 
clearly unconstitutional. The princi¬ 
ple is the same. We find nothing 
inhering in the difference in ages 
which is a rational justification for 
heavier punishment for the younger 
than for the older class. On the 
contrary, our treatment of juveniles 
is based upon the legislative assump¬ 
tion that there is sound basis for 
the contrary view that penalties 
should be less severe for those in 
the tenderer years.’* 

Ind.—^Dowd v: Stuckey, supra. 
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eraJ laws are not Invalid as granting special privileges 
or immunities. 

The legislature, in the exercise of its police pow¬ 
er for the promotion of the public welfare, may 
grant certain exemptions from the operation of gen¬ 
eral laws, where such exemptions are made applica¬ 
ble to all persons of the same class and similarly 
situated.S^ Thus, statutes have been sustained 
which have granted exemptions from various forms 
of public service,such as jury service,^® and work 
on the public roads,87 exemption of certain persons 
from arrest and imprisonment for debt,88 exemp¬ 
tions from the death penalty of persons under a 
certain age,89 exemptions from requirements of 
election laws,8^^*5 exemptions of certain classes of 
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persons from registration as a qualification for vot¬ 
ing, ^0 exemption of railroad restaurants and eating 
houses located on railroad rights of way and oper¬ 
ated under contract with railroad companies from 
the provision of an eight hour law that the eight 
hour period of work shall be performed within a 
period of twelve hours,^! exemptions from the pay¬ 
ment of a certain fee of persons who have paid the 
cquivalent,92 exemption of innkeepers who provide 
safes and lockers from their common-law liability 
for loss of the property of guests,®^ exemption of 
labor unions from the operation of antitrust stat¬ 
utes,and exemption of certain property from 
seizure and sale under legal process for the pay¬ 
ment of dcbts.95 So, a statute is not open to ob- 


84. Ky .—Rosenberg v. Queenan, 261 
S.W.2d 617—^Corpus Juris Seotm- 
dum (iTLoted in Reid v. Robertson, 
200 S.W.2d 900, 904, 304 Ky. 509— 
Corpus Juris cited in Common¬ 
wealth V. Kentucky Jockey Club, 38 
S.W.2d 987, 994, 238 Ky. 739. 

Tenn.—^Whedbee v. Godsey, 228 S.W. 

2d 91, 190 Tenn. 140. 

Tex.—^Watts v. Mann, Civ.App.. 187 
S.W.2d 917, error refused. 
ZSzemption from stock law 
Acts 1919 p 390, exempting Wy- 
nona township from the Stock Law 
Districts Act, Acts 1915 p 676 is 
valid. 

Ark.—Johnson v. Pinkley, 217 S.W. 
805, 141 Ark. 612. 

Soliciting funds for benevolences 
Exemptions of certain religious 
and charitable organizations from re¬ 
quirement of registration in statute 
requiring certificate before appeal¬ 
ing for funds for benevolent purpose 
is valid. 

Pa.—Commonwealth v. McDermott, 
94 Pa.Super. 470, affirmed 145 A. 
858, 296 Pa. 299. 

Security for costs by paui^ers 
Exemption of paupers from pay¬ 
ment or security for costs is valid. 
La.—White v. Walker, 67 So. '332, 136 
La. 464. 

Mich.—Jones v. Shiawassee Clr. 
Judge, 63 N*.W. 976, 105 Mich. 664. 

Street x^eddling 

Statute exempting from an act for¬ 
bidding street peddling of produce 
raised by the vendor on property 
controlled by himself is valid. 

Tex.—Ex parte Bradshaw, 159 S.W. 
269, 70 Tex.Cr. 166. 

Fmctice of medicine 

A statute regulating the practice 
of medicine is not Invalid as grant¬ 
ing a special or exclusive right, 
privilege, or immunity, because it 
exempts from its provisions farmers 
and planters treating their families, 
employees, or tenants; opticians; 
water-cure establishments; and 
Christian Scientists. 


La.—Slate Medical Examiners v. 
Charpentier, 73 So. 248, 140 La. 
405, followed in State Medical Ex¬ 
aminers V. Vincent, 73 So. 250, 140 
La. 411. 

Veterans 

Provisions in barbers act for prac¬ 
tice of barbering without examina¬ 
tion and apprenticeship by qualified 
veterans with three years' experience 
in barbering while in the armed 
forces are valid. 

N.C.—Motley v. State Bd. of Barber 
Examiners, 45 S.B.2d 660, 228 N.C. 
337, 175 A.L.R. 253. 

Motion picture films 

The Unfair Practices Act is not 
unconstitutional as special legisla¬ 
tion, because it exempts motion pic¬ 
ture films from operation thereof. 
Wash.—State v. Sears, 103 P.2d 337, 
4 Wash.2d 200. 

85. Mich.—^Hall v. Judge Grand 
Rapids Super. Ct,, 50 N.W. 289, 88 
Mich. 438. 

86. Or.—State v. Putney, 224 P. 279, 
110 Or, 634. 

12 C.J. p 1116 note 40. 

Statute giving women right to 
claim exemption from jury service 
is constitutional. 

Or.—State v. Putney, supra. 

87. N.C.—State v. Womble, 17 S.B. 
491, 112 N.C. 862, 19 L.R.A. 827. 

88. Or.—In re Oberg, 28 P. 130, 21 
Or. 406, 14 L.R.A. 677. 

89. Tex.—^Ex parte Walker, 1'3 S.W. 
861, 28 Tex.App. 246. 

89.5 Ohio.—State ex rel. Berry v. 

Hummel, App., 59 N.E.2d 238. 
Subversive activities 

The code sections excepting from 
operation of requirement that politi¬ 
cal parties file with secretary of 
state an affidavit declaring that the 
party does not advocate certain sub¬ 
versive activities those parties which 
continuously since 1900 in each na¬ 
tional and gubernatorial election had 
a place on the ballot is based upon 
a reasonable distinction and has that 
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uniformity of operation required by 
constitution and accordingly Is not 
discriminatory as applied to Prohibi¬ 
tion Party. 

Ohio.—State ex rel. Berry v. Hum¬ 
mel, supra. 

90. Iowa.—Coggeshall v. Des 
Moines, 117 N.W. 309, 138 Iowa 
730, 128 Am.S.R. 221. 

Adoption of laoid use ordinance 
Soil Conservation Act amendment 
extending to nonresidents, corpora¬ 
tions and others owning land in soil 
erosion district the right to vote 
on adoption of land use ordinances 
does not accord special privileges 
to corporations and nonresidents. 
Colo.—People ex rel. Cheyenne Soil 
Erosion Dist. v, Parker, 192 P.2d 
417, 118 Colo. 13. 

91. Ariz.—State v. Dominion Hotel, 
151 P. 958, 17 Ariz. 2G7. 

92. Or.—Pacific Livestock Co. v. 
Cochran, 144 P, 668, 73 Or. 417. 

93. Mich.—^Weadock v. Swart, 144 
N.W. 667, 178 Mich. 80. 

94. Neb.—Clcland v. Anderson, 92 
N.W. 306, 96 N.W. 212, 98 N.W. 
1075, 66 Neb. 262, 5 L.R.A.,N.S., 
136. 

95. Or.—^Watson v. Hurlburt, 170 P. 
641, 87 Or. 297. 

Pa.—Retirement Board of Allegheny 
County V. McGovern, 174 A. 400, 
316 Pa. 161. 

County employees’ retirement pay 

Provision of county employee’s re¬ 
tirement act granting immunity from 
execution of retirement pay due to 
members does not make act uncon¬ 
stitutional, since It does not grant 
special privilege or immunity not 
previously recognized as proper. 

Pa.—Retirement Board of Allegheny 
County V. McGovern, supra. 

Slight Inequality in operation of 
hOGDoestead law does not render it un¬ 
constitutional as granting special 
privileges or immunities. 

Or.—Watson v. Hurlburt, 170 P. 641, 
87 Or. 297. 
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jection as granting a special privilege or immunity 
by reason of its exempting from the requirements 
of admission to the practice of a profession persons 
practicing in the state before its passage, ^6 or per¬ 
sons who have been engaged in the lawful practice 
of the profession for a certain length of time in 
another state or county. 

Such exemptions, however, must apply to all alike 
who are of the classes and in the situation in¬ 
cluded 8 and if the statute or ordinance granting 
the exemption has the effect of conferring on cer¬ 
tain persons privileges or immunities not granted to 
other persons similarly situated or not performing 
similar public services, it is unconstitutional.^® 
Thus, a statute has been held void which exempts 
certain localities within the state from the operation 
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of a general law forbidding the sale and shipment 
of game,i or exempts newspapers from civil lia¬ 
bility for libel,® or exempts companies engaged sole¬ 
ly in hauling farm products and implements by 
motor tmck from the provisions of an act regulat¬ 
ing companies engaged in hauling by like means 
various kinds of freight, including farm products 
and implements.® So, an ordinance prohibiting ped¬ 
dling, which exempts from its operation farmers 
disposing of produce grown by themselves, is void.** 
A statute providing that no person appointed in the 
classified civil service, and who is entitled to military 
preference, shall be discharged because he misstated 
his age has been held unconstitutional.'**5 

Gaming laws. Exemption from the general laws 
against gambling transactions in particular places,^ 


96. N.C.—State v. Call, 28 S.E. 517. 
121 K.C. 643. 

97. Ill.—Kettles v. People, 77 N.E. 
472, 221 III. 221. 

98. Cal.—Hay v. Superior Court In 
and for Los Angeles County, 215 
P. 717, 61 Cal.App. 667. 

Neb.—Bordy v. State, 7 N.W.2d 632, 
142 Neb. 714. 

N.M.—^Corpus Juris SecTULdTiiu quot¬ 
ed ia State v. Pate, 138 P.2d 1006, 
1011, 47 N.M. 182. 

Wash.—^Verino v. Hickey, 237 P. 5, 
135 Wash. 71—Sherman Clay & Co. 
V. Brown, 231 P. 166, 131 Wash. 
679. 

12 C.J. p 1117 note 63. 

99. Cal.—Franchise Motor Freight 
Ass'n V. Seavey, 235 P. 1000, 196 
Cal. 77. 

Hay V. Superior Court in and for 
Los Angeles County, 215 P. 717, 
61 Cal.App. 667. 

Ky.—Reid v. Robertson, 200 S.W.2d 
900, 304 Ky. 509. 

N.M.— Corpus Juris Secundum q.uot- 
ed la State v. Pate, 138 P.2d 1006, 
1011, 47 N.M. 182. 

Wash.—State v. inland Empire Re¬ 
fineries, 101 P.2d 975, 3 Wash.2d 
651, certiorari denied 61 S.Ct, 395, 
311 U.S. 713, 85 L.Ed. 464—Verino 
V. Hickey. 237 P. 5, 135 Wash. 71. 
12 C.J. p 1117 note 54. 

Particular exemptions uaconstitu- 
tional 

(1) Exempting from examination 
as a condition of admission to the 
bar persons who had registered as 
law students three years before the 
passage of the act. 

N.J.—In re Branch, 67 A. 431, 70 N, 
J.Law 637, 676. 

(2) Exempting from state or city 
inspection slaughterhouses subject 
to federal Inspection. 

Or.—Sterett, etc., Packing Co. v. 
Portland, 164 P. 410, 79 Or. 260. 

(3) Exempting farmers from the 
provisions pf a general law forbid¬ 


ding the sale of adulterated food is 
Invalid. 

N.Y.—People v. Windholz, 86 N.T.S. 

1016, 92 App.Div. 569. 

(4) Exempting from the provi¬ 
sions of a general law regulating 
trading stamps dealers issuing 
stamps in their own name. 

N.Y.—^People v. Zimmerman, 92 N. 

Y.S. 497, 102 App.Div. 103. 

(5) Prohibiting vending of drugs 
in original packages or patent medi¬ 
cine except by registered pharmacist. 
Ariz.—State v. Childs, 257 P. 366, 32 

Ariz. 222, 54 A.L.R. 736. 

(6) Private act applicable to Hen¬ 
derson County by which many of 
principal provisions of general edu¬ 
cation law were suspended and there 
was substituted therefor automatic 
extension of terms of employment 
of teachers without consideration of 
qualifications, and whereby only re¬ 
quirement was that teacher who had 
been teaching in system for the long¬ 
est period was preferred over other 
teachers, is unconstitutional as sus¬ 
pending the general law for the 
benefit of particular individuals. 
Tenn.—Gilliam v. Adams, 171 S.W.2d 

813, 180 Tenn. 74. 

Service on jury 

(1) Statute exempting from jury 
service contributing members of the 
state military organizations was held 
void. 

Ohio.—Hamann v. Heekin, 102 N.E. 

730, 88 Ohio St. 207, Ann.Cas.l915A 

1058. 

(2) Statute authorizing fifteen per 
cent of the voting population of a 
county to organize into a militia and 
be exempt from jury service has been 
declared void. 

Tenn.—Green v. State, 1’5 Lea 708. 

(3) PoLCode § 2102, seeking to 

extend to “not to exceed twenty hon¬ 
orary members'* of a company, troop, 
or battery, the privilege of exemp¬ 
tion from jury duty, and even ex- 
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emption from service on any posse 
comitatus, on the mere payment of 
fifty dollars into the civil fund of 
such company, troop, or battery of 
certain designated state military or¬ 
ganization is Invalid. 

Cal.—^Hay v. Superior Court in and 
for Los Angeles County, 216 P. 
717, 61 Cal.App. 667. 

Business hours 

An ordinance regulating the hours 
of certain businesses within city, but 
excepting from its operation such 
places as dance halls, billiard halls, 
skating rinks, taverns and theaters, 
is void as arbitrary and discrimina¬ 
tory. 

Cal.—Deese v. City of Lodi, 69 P.2d 
1005, 21 Cal.App.2d 631. 

Bxemptiug class within a class 
Sections of ordinance prohibiting 
second hand dealers from disposing 
of goods for ten days after pur¬ 
chase or receipt, but allowing pur¬ 
chasers or receivers of stoves or 
furniture or total contents of house 
to dispose of them immediately, vio¬ 
lates Const, art 1 § 12, prohibiting 
granting of privileges or immunities 
except on same terms, as being dis¬ 
criminatory in exempting a class 
within a class. 

Wash.—Sherman Clay &. Co. v. 
Brown, 281 P. 166, 131 Wash. 679. 

1. Ark.—Jonesboro, etc., R. Co. v. 
Adams, 174 S.W. 527, 117 Ark. 54. 

2. Mich.—Park v. Detroit Free 
Press Co., 40 N.W. 781, 72 Mich. 
560, 16 Am.S.R. 544, 1 L.R.A. 699. 

3. Cal.—Franchise Motor BVeight 
Ass’n V. Seavey, 235 P. 1000, 106 
Cal. 77. 

4. Wash.—In re Campv 80 P. 647, 38 
Wash. 393. 

4.5 Ill.—People ex rel. Jendrlck v. 
Allman, 71 N.E.2d 44, 396 HI. 35. 

5 . Mo.—State v. Bliler, 39 S.W. 1117, 
138 Mo. 139. 

12 C.J. p 1117 note 59. 



§ 465 CONSTITUTIONAL LAW 

or by particular corporations,® or transactions con¬ 
sisting in the execution of orders on a board of 
trade or commercial or stock exchange,'^ have been 
held void as granting special privileges or immuni¬ 
ties, On the other hand, statutes have been upheld 
which exempt from the gaming laws persons play¬ 
ing games of cards, etc., at a private residence oc¬ 
cupied by a family,® or which exempt from an or¬ 
dinance or statute making it unlawful to bet on 
horse races, bets made within the inclosure where 
the races are held.^ 

Sunday laws. Exemptions from the operation of 
general laws relating to the observance of Sunday 
may be made by the legislature in the exercise of 
its police power,i® as, for example, exempting per¬ 
sons engaged in certain lines of business,'^^ or ex¬ 
empting a particular kind of recreation or amuse¬ 
ment but Sunday closing regulations which make 
arbitrary distinctions between different lines of 
business violate the constitution.^® A regulation 
which excepts from its operation persons who ob¬ 
serve another day as the Sabbath has been held not 
unconstitutional as granting special privileges or 
immunities,^^ although there is contrary author¬ 
ity.^ 5 
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l/stiry laws. It has been held in some jurisdic¬ 
tions that any statute creating an exemption from 
the general law limiting the rate of interest which 
may be charged on loans of money is unconstitu¬ 
tional as the grant of a special privilege.^® On the 
other hand, it has been held that the legislature 
which by general laws fixes the legal rate of inter¬ 
est may also, in its discretion, authorize a rate 
higher than the general rate to be charged by par¬ 
ticular classes of corporations, or other money lend- 
ers,^^ such as banks and trust companies, or pawn¬ 
brokers,i® provided the same rule is made to apply 
to all who belong to the same class.'^® 

b. Municipal Corporations and Public Officers 

Municipal corporations and public officers may be 
exempted from the operation of statutes governing the 
public generally. 

Since the prohibition of the grant of special 
privileges does not apply to municipal corporations 
as heretofore stated supra § 461, they may be ex¬ 
empted from the operation of statutes governing the 
public generally,^^^ as by a statute exempting them 
from liability for injuries resulting from defects 
in the streets or other similar property.®^ 


6. Ind.—Fairchild v. Schanke, 113 N. 
E.2d 159, 232 Ind. 480. 

N.C. —State ex rel. Taylor v. Caro¬ 
lina Racing Ass’n, 84 S.E.2d 390, 
241 N.C. 80. 

Tenn.—Daly v. State, 13 Lea 228. 

7. Ill.—Miller v. Sincere, 112 N.E. 
664, 273 Ill. 194. 

8. La.—Baton Rouge v. Hubbs, 70 
So. 38, 138 La. 63. 

9. Mont.—State v. Rose, 105 P. 82, 
40 Mont. 66. 

Statute pamilttlug pari mutual 
system of betting on horse races 
within inclosures of regular race 
track while races are being run is 
not unconstitutional as special privi¬ 
lege, 

Ky. —Commonwealth v. Kentucky 

Jockey Club, 38 S.W.2d 987, 238 
ICy. 739. 

10. Tex.—Sayeg v. State, 25 S.W.2d 
865. 114 Tex.Cr. 153. 

12 C.J. p 1118 note 3. 

11. Ill.—Springfield v. Richter, 101 
N.E. 192, 257 Ill. 678. 

12 C.J. p Ills note 5. 

12. Ind.—Carr v. State, 93 N.E. 1071, 
175 Ind. 241, 32 L.R.A.,N.S., 1190. 

13. Ariz.—Elliott v. State, 242 P. 
340, 29 Arlz. 389, 46 A.L.R, 284. 

Colo.—Allen v. City of Colorado 
Springs, 75 P.2d 141, 101 Colo. 498. 
Uxoaptiug drug stores 

An ordinance prohibiting operating 
of stores on Sunday which excepted 
drug stores from its restrictions was 


unconstitutional as discriminatory 
legislation as applied to a grocer, 
where drug stores admittedly sold 
certain staple products usually car¬ 
ried by grocery stores. 

Colo.—^Allen v. City of Colorado 
Springs, supra. 

14. Ill.—Springfield v. Richter, 101 
N.E. 192, 257 III. 678. 

60 C.J. p 1036 note 67 ta]. 

15. La.—Shreveport v. Levy, 26 La. 
Ann. 671. 

N.J.—Kislingbury v. Treasurer of 
City of Plainfield, 160 A. 654, 10 
N.J.Misc. 798. 

16. Ky .—Simpson v. Kentucky Citi¬ 
zens’ Bldg. & Loan Ass’n, 41 S.W. 
670, 42 S.W. 834, 101 Ky. 496, 19 
Ky.L. 1176. 

12 C.J. p 1118 note 97. 

Statute coustrued as uot creating ex- 
emptlou 

Statute relating to loans by insur¬ 
ance companies where the company 
requires the borrower to insure his 
life or that of another and assign 
to it policy of insurance as security 
and to pay premiums thereon dur¬ 
ing the continuance of the loan was 
held not unconstitutional as exempt¬ 
ing insurance companies from penal¬ 
ties prescribed in usury statutes. 
N.C.—Cowan v. Security Life & Trust 
Co., 188 S.E. 812, 211 N.C. 18, 110 
A.L.R. 338. 

17. Conn.—State v. Hurlburt, 72 A. 
1079, 82 Conn. 232. 

12 C.J. p 1118 notes 98, 99, 
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18. Conn.—State v. Hurlburt, supra. 

19. Conn.—State v. Hurlburt, supra. 
Va.—Smoot v. People’s Perpetual 

Loan, etc., Assoc., 29 S.E. 746, 96 
Va. 686, 41 L.R.A. 689. 

20. Wash.—Record Pub. Co. v. 

Monson, 213 P. 13, 123 Wash. 669, 
modified on other grounds 215 P. 
71. 

Bate for publishing legal notices 

A statute providing a set rate to 
be paid for publishing legal notices, 
and creating an exception in favor 
of certain municipal corporations, is 
not a violation of the special priv¬ 
ilege clause of the constitution. 
Wash.—Record Pub. Co. v. Monson, 
supra. 

Public corporation 

The Private Act of X946 as amend¬ 
ed, creating a sanitary district of 
Fountain City, is not unconstitution¬ 
al on ground that it suspends the 
general Utility District Act of 1937 
to the benefit or detriment of in¬ 
habitants of Fountain City Sanitary 
District, since such private act cre¬ 
ates a public corporation, with gov¬ 
ernmental powers, having nearly all 
the earmarks of a municipality, and 
the legislature has absolute control 
over such public corporations. 

Tenn.—Whedbee v. Godsey, 228 S.W. 
2d 91, 190 Tenn. 140. 

21 . Tenn.-—Williams v. Shelby Coun¬ 
ty Taxing Dlst, 16 Lea 631. 
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Public officers. Statutes exempting a public of¬ 
ficer from a presumption arising from possession of 
certain things ,22 or from a penalty incurred by his 
failure to perform an official duty, 2 3 have been held 
valid. Statutory provisions exempting public offi¬ 
cers from the necessity of taking further examina¬ 
tions in order to succeed themselves is not violative 
of constitutional provisions. 23-5 

c. Private Corporations and Associations 
The legislature may, as a general rule, grant to 
private corporations certain exemptions from the opera¬ 
tion of general laws. 

Since both the right to be a corporation and all 
the powers conferred on it are in the nature of spe¬ 
cial privileges, the general rule is that the legis¬ 
lature may grant certain exemptions to private cor¬ 
porations which operate as grants of special powers 
or privileges not accorded by law to individuals.^^ 
Thus, statutes have been sustained which have 
granted exemption of the property of certain cor¬ 
porations from attachment, injunction, or execution 
before final judgment in any action,25 exemption of 
certain corporations from suit except in the country 
where the cause of action arises,26 exemptions of 
corporate officers from personal liability,2*^ exemp¬ 
tion of surety corporations from making affidavit 
of fitness to be a sole surety on a bond;28 but a 
statute is void which attempts to grant to certain 
corporations immunity from liability for torts,29 
unless notice of the injuries was given within a cer¬ 
tain time after they were sustained,36 or has ex¬ 
empted corporations which possess certain old 
charters from regulations imposed by law on cor¬ 
porations in general,3i or has granted a franchise 
to a corporation for a longer term than allowed 
by general law.32 The validity of laws exempting 
certain corporations from the operation of the 
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usury laws is discussed supra this section. 

Fraternal beneficiary associations may be ex¬ 
empted by statute from the operation of the gen¬ 
eral insurance laws,3 3 and it has even been held 
that a statute relating to such associations may 
exclude from its operation fraternal labor organi¬ 
zations ;34 but an act has been declared void which 
exempted the interests of certificate holders in a 
beneficiary association from liability for their 
debts.35 

Insurance companies. A statute excepting cer¬ 
tain insurance societies from the requirement of ap¬ 
pointing the commissioner of insurance and banking 
their attorney,36 or declaring that none of the pro¬ 
visions of the insurance law shall apply to mutual 
fire insurance companies theretofore chartered,®7 
is not void as granting special privileges. 

Railroad companies. Statutes exempting a rail¬ 
road company from certain general regulations as 
to carriers,® 8 or from a general railroad act of the 
state,39 or from a forfeiture for failure to com¬ 
plete its road within the time required by a pre¬ 
vious statute,^ 6 or which provide that railroad prop¬ 
erty may not be acquired by adverse possession by 
abutting owners,have been sustained; but a stat¬ 
ute exempting railroad companies operating lines 
less than four miles in length from the general law 
as to the appointment of receivers has been held 

unconstitutional.^® 

d. Exemption from Tax and License Laws 

statutory exemptions from tax or license laws are 
valid if they operate uniformly as to all persons or prop¬ 
erty of the same class, or If a public Interest Is Involved. 

Statutes containing exemptions from taxation do 
not grant special privileges or immunities in contra¬ 
vention of state constitutions where the statute op- 


22 . N.T,—People v. Adams, 68 N.E. 
636, 176 N.Y. 351, 98 Am.S.R. 675, 
63 L.R.A. 406, affirmed 24 S.Ct. 372, 
192 U.S. 586, 48 L.Ed. 575. 

23. NT.C.—Bray v. Williams, 49 S.E. 
887, 137 N.C. 387. 

23-6 Ky.—^Department of Revenue 
ex rel. Allphin v. Turner, 260 S. 
W.2d 658. 

24. NT.Y.—^Bohmer v. Haffen, 54 N.T. 
S. 10'30, 35 App.Div. 381, affirmed 
55 N.E. 1047, 161 N.Y. 390. 

12 C.J. p 1118 note 82. 

25. Md.—Chesapeake Bank v. Balti¬ 
more First Nat. Bank, 40 Md. 269, 

. 17 Am.R. 601. 

26. Ga.—Central Georgia Power Co. 
V. Stubbs, 80 S.E. 636, 141 G^ 172. 

27. N.H.—^Niagara Bridge Works v. 
Jose; 59 N.H. 81. 


28. Mont.—^King v. Pony Gold Min. 
Co., 62 P. 783, 24 Mont. 470. 

29. N.C.—Motley v. Southern Fin¬ 
ishing, etc., Co., 30 S.E. 3, 122 N. 
C. 347. 

30. Me.—Milton v. Bangor R., etc., 
Co., 68 A. 826, 103 Me. 218. 

31. Ind.-^In re Bank of Commerce, 
53 N.E. 950, 55 N.E. 224, 153 Ind. 
460, 47 D.R.A. 489. 

32. Nev.—State v. Dayton, etc., Toll 
Road Co., 10 Nev. 165. 

33. Mo.—Claudy v. Royal League, 
168 S.W. 693, 259 Mo. 92. 

34. Tex.—Supreme Lodge TJ. B. 
A, V. Johnson, ,81 S.W. 18, 98 Tex. 
1 . 

35. Ohio.—^Williams v. Donough, 63 
N.E. 84, 65 Ohio St 499, 66 L.R.A. 

I 766. 
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36. Tex.—Kirkbride v. Mauzy, Civ. 
App., 268 S.W. 265. 

37. Va.—Farmers’ & Mechanics' 

Benev. Fire Ins. Ass’n of Roanoke 
and Botetourt Counties v. Horton, 
160 S.E, 315, 157 Va. 114. 

38. Ill.—Galena, etc., R. Co. v. Dill, 
22 Ill. 265. 

39. N.Y.—Bohmer v. Haffen, 64 N. 
Y.S. 1030, 35 App.Div. 381, affirmed 
55 N.E. 1047, 161 N.Y. 390. 

40. N.Y.—^Astor v. New York Arcade 
R. Co., 1 N.Y.S. 174, 48 Hun 662, 
affirmed 20 N.E. 594, 113 N.Y. 93, 
2 L.R.A. 789. 

Bailey v. New York Arcade R. 
Co., 1 N.Y.S. 304. 

41. Mass.—Boston & A. R. R. v. 
Reardon, 115 N.E. 408, 226 Mass. 
286. 

42. N.J.-^In re Delaware Bay, etc., 

I R.. Co., Ch.i 11 A. 261. ’ 
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crates uniformly as to all persons or property of 
the same class, or a public interest is involved>3 A 
state may exempt from taxation the property of 
charitable^^ or educational^^ institutions, or prop¬ 
erty of war veterans,or may exempt domestic in¬ 
surance corporations from ad valorem taxes and 
statutes have been sustained which have imposed 
poll taxes only on male persons between the ages 
of twenty-one and fifty years,^^ or have exempted 
from taxation land planted with forest trees,or 
city lots used for agricultural and horticultural pur¬ 
poses,or property owned by a water company 
furnishing water for public and municipal pur¬ 
poses free of cost;^^ nor is a statute requiring a 
license to practice dentistry invalid because it ex¬ 
empts students of a recognized dental school per¬ 
forming dental operations under the supervision of 
a competent instructor, and allows regularly li- 


16A C.J.S. 

censed physicians and surgeons to extract teeth 
without a dentist's license.^^ Where, however, an 
exemption from taxation is not for a public purpose, 
it is peculiarly within a constitutional provision for¬ 
bidding the grant of special privileges or immuni¬ 
ties.^^ So, a statute is void which taxes cemetery 
lands owned by a corporation but exempts such 
lands owned by an individual,or exempts from 
taxation property belonging to a board of trade.^s 
Where the exemption is mere surplusage, that is, 
where, if it had been omitted, the tax would not 
have applied to the persons or property in question, 
the exemption cannot be condemned as the grant 
of a special privilege or immunity.^® 

License taxes. Laws exempting certain persons 
from a license or privilege tax are not invalid as 
granting special privileges or immunities where the 
exemptions have a reasonable basis or involve pub- 


43 . U.S.—‘Wells Fargo Bank & Union 
Trust Co. V. Imperial Irr. Dist., C. 
C.A., 136 F.2d 539, certiorari denied 
64 S.Ct. 784, 321 U.S. 787, 88 L.Bd. 
1078, rehearing denied 64 S.Ct. 940, 
322 U.S. 767, 88 L.Ed. 1593. 

Ala.—Frazier v. State Tax Commis¬ 
sion. 175 So. 402, 234 Ala. 353, 110 
A.L.R. 1479. 

Inil.—Edwards v. Housing Authority 
of City of Muncie, 19 N.E,2d 741, 
216 Ind. 330—Miles v. Department 
of Treasury, 199 N.E. 372, 209 Ind. 
172, 101 A,L.R. 1369. appeal dis¬ 
missed Miles V. Department of 
Treasury of State of Indiana, 66 
S.Ct. 750, 298 U.S. 640. 80 L.Ed. 
1372—Kelly v. Finney, 194 N.E. 
157, 207 Ind. 557. 

Or.—Corporation of Sisters of Mercy 
V. Lane County, 261 P. 694, 123 
Or. 144. 

Fartlcular exemptioiLS upheld. 

(1) Provision of gross Income tax 
law exempting from income cash dis¬ 
counts on sales, freight prepaid and 
repaid by purchaser, refunds and 
proceeds of sales of articles accept¬ 
ed as payment on new articles sold, 
is valid. 

Ind.—Miles v. Department of Treas¬ 
ury, 199 N.E. 372. 209 Ind. 172, 101 
A.L.R 1359, appeal dismissed Miles 
V. Department of Treasury of State 
of Indiana, 66 S.Ct. 760, 298 U.S. 
640, 80 L.Ed. 1372. 

(2) Provision of such law for ex¬ 
emption of income derived from in¬ 
terstate or foreign commerce, of 
federal salaries and pensions, and of 
income from United States bonds, 
and of income from sales to federal 
government and from life policies 
and from taxes collected as agent 
for state or United States is valid. 
Ind.—^Miles v. Department of Treas¬ 
ury, 199 N.E. 372, 209 Ind. 172, 101 
A.L.R. 1359, appeal dismissed Miles 


V. Department of Treasury of State 
of Indiana, 66 S.Ct. 760, 298 U.S. 
640, 80 L.Ed, 1372. 

(3) Exemption from such tax of 
insurance companies paying more 
than one per cent under state law 
and certain nonprofit and social wel¬ 
fare organizations is valid. 

Ind.—Miles v. Department of Treas¬ 
ury, 199 N.E. 372, 209 Ind. 172, 
101 A.L.R. 1359, appeal dismissed 
Miles V. Department of Treasury 
of State of Indiana, 66 S.Ct. 760, 
298 U.S. 640, 80 L.Ed. 1372. 

(4) Gross Income Tax Act, as re¬ 
spects its application to banks and 
trust companies, is not violative of 
state constitutional prohibition 
against granting of special privileges 
or immunities, even though act were 
inapplicable to national banks be¬ 
cause in conflict with federal stat¬ 
ute regulating their taxation by 
states, since such immunity would be 
granted by the federal statute and 
not by the act. 

Ind.—Bankers Trust Co. v. Depart¬ 
ment of Treasury, 1 N.E.2d 935, 
210 Ind. 530. 

(5) Statute permitting operators 
of trucks and buses for hire to enter 
state without paying taxes on first 
20 gallons of gasoline which they use 
and which they bring into state does 
not arbitrarily grant to such persons 
privilege or immunity which does 
not belong eaually to all citizens up¬ 
on same terms. 

Ark.—Thompson v. Continental 
Southern Lines, 257 S.W.2d 375, 
222 Ark. 108. 

Inherltajioe tax law, with exemp¬ 
tions based on value of property 
transmitted, is not in violation of 
constitutional provision against spe- 
)ial privileges. 

I Tex.—State v. Jones, Civ.App., 290 
S.W. 244, reversed on other grounds 
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Jones V. State, Com.App., 6 S.W. 
2d 973. 

44. Ohio.—Humphreys v. State, 70 
N.E. 957. 70 Ohio St. 67. 101 Am. 
S.R. 888, 66 L.R.A. 776, 1 Ann.Cas. 
233. 

Or.—Corporation of Sisters of Mercy 
V. Lane County, 261 P, 694, 123 Or. 
144. 

45. U.S.—University v. People of 
State of Illinois, Ill., 99 U.S. 309, 
26 L.Ed. 387. 

Ind.—Indianapolis v. Sturdevant, 24 
Ind. 391. 

46. Wyo.—Harkln v. Board of 

Com'rs of Niobrara County, 222 P. 
36, 30 Wyo. 465. 

47. Miss.—Miller v. Lamay Life Ins. 
Co., 131 So. 282, 168 Miss. 763. 

48. Wash.—Thurston County v. 

Tenino Stone Quarries, 87 P. 634, 
44 Wash. 361, 9 L.R.A.,N.S., 30G, 
12 Ann.Cas. 314. 

49. Conn.—Baker v. West Hartford, 
94 A. 283, 89 Conn. 394. 

50. Iowa.—Lelcht v. Burlington, 34 
N.W. 494, 73 Iowa 29. 

51. Me.—Portland v. Portland Wa¬ 
ter Co., 67 Mo. 185. 

52. Ill.—Kettles v. People, 77 N.E. 
472, 221 Ill. 221. 

53- Ky.—Purcell v. City of Lexing¬ 
ton, 216 S.W. 599, 186 Ky. 381, error 
dismissed Purcell v. City of Lex¬ 
ington ex rel. Coyne, 40 S.Ct. 683, 
253 U.S. 476, 64 L,Ed. 1021. 

12 C.J. p 1117 note 65. 

54. Kan.—Mt. Hope Cemetery Co. v. 
Pleasant, 32 P.2d 500, 139 Kan. 417. 

55. Ky.—Barbour v, Louisville Bd. 
of Trade, 82 Ky. 645. 

56. Tenn.—Barlin v. Knox County, 
133 S.W. 796, 136 Tenn. 233. 
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lie interests but where the effect of the exemp¬ 
tion is to create unwarranted discriminations, by 
conferring- a benefit on certain persons and corpo¬ 
rations which is denied to others under the same 
circumstances, the law is void.^s Laws have been 
held valid which have exempted from the pay¬ 
ment of peddlers’ licenses persons dealing in certain 
commodities, or selling to retailers or public offi- 
cers,^^ or have exempted from the requirement of 
a license imposed on farm produce peddlers those 
who grow such produce,^® or have exempted pro¬ 
fessional men temporarily within a taxing district 
from the payment of license fees required of per¬ 
sons regularly practicing such professions there,®^ 
or have exempted dogs in cities of the first and 
second classes from the provisions of a statute im¬ 
posing a license tax upon dogs.®^ A statute is 
void, however, which exempts a humane society 
from the pa 3 mient of dog licenses required of all 
other persons.®3 Statutes exempting from the pay¬ 
ment of license taxes honorably discharged soldiers 
and sailors,®^ or ex-soldiers not receiving a pension 
in excess of eight dollars a month,®® or veterans 


who have served in the Union army or navy in the 
Civil War,®® have been held invalid. On the other 
hand, a statute withdrawing a city’s authority to im¬ 
pose a peddler’s license tax on disabled or needy ex¬ 
soldiers has been sustained.®*^ Statutes exempting 
from a motor vehicle tax operators transporting per¬ 
sons to and from public schools, and those not 
transporting for hire,®8 exempting persons trans¬ 
porting their own property or employees,®^ exempt¬ 
ing vehicles operated within incorporated cities or 
towns,or city vehicles not running over regular 
routes,have been held valid; but an exemption 
of sightseeing vehicles, and of those deriving re¬ 
ceipts from a United States mail contract, has been 
held VO id. 2 

§ 466, Use of State Property 

Without violating the constitutional prohibition of 
special or exclusive privileges, a state may grant exclu¬ 
sive rights with respect to state lands and navigable wa¬ 
ters and lands thereunder. 

Without violating the constitutional prohibition 
of special or exclusive privileges, the state may 


B7. Ala.—Republic Iron & Steel Co. 

V. State, 86 So. 65, 204 Ala. 469. 

Ill.—Toun&quist v. City of Chicago, 

90 N.E.2d 205, 405 Ill. 21. 

Ind.—Kelly v. Finney, 194 N.E. 157, 
207 Ind, 557. 

S.C.—State ex rel. Roddey v. Byrnes, 
66 S.E.2d 33, 219 S.C, 486. 

Tex.—Berry v. McDonald, App., 123 
S.W.2d 388. 

Wash.—McQueen v. Kittitas County, 
198 P. 394, 116 Wash. 672. 

Slaughtering animals 

License statute permitting produc¬ 
ers, without license, to slaughter for 
sale not over five animals yearly, 
was held constitutional. 

Ariz.—Morris v. State, 9 P.2d 404, 40 
Ariz. 32, followed in 9 P.2d 407, 40 
Ariz. 42. 

Construction 

The reciprocity statute, if not con¬ 
strued as extending exemption only 
to nonresidents temporarily operat¬ 
ing in state, would be unconstitution¬ 
al as discriminating against citizens 
of state and as violating equality 
provision of constitution. 

Ky.—Reeves v. Deisenroth, 167 S. 

W. 2d 331, 288 Ky. 724, 138 A.L.R. 
1493. 

58. Ariz.—Gila Meat Co. v. State, 
276 P. 1, 36 Ariz. 194. 

CaL—People v. Richfield Oil Co., 268 
P. 355, 204 Cal. 699. 

Persons within and without city 

Portion of ordinance, requiring 
solicitors representing business 
houses beyond city limits to pay a 
license fee and execute a bond, and 
exempting from such requirements 


solicitors representing business hous¬ 
es within the city, is void as dis¬ 
criminatory. 

Cal.—Ex parte Robinson,- 230 P. 175, 
68 Cal.App. 744. 

59. S.D.—In re Watson, 97 N.W. 463, 
17 S.D. 486, 2 Ann.Cas, 321. 

Particular exemptions held valid 

(1) City ordinance imposing li¬ 
cense taxes on peddlers in city 
streets, except venders of newspa¬ 
pers, farm products, etc., does not 
deprive dealers in popcorn, fruits, 
etc., of any privilege or immunity in 
violation of Const, art 1 § 20. 

Or.—Rosa v. City of Portland, 168 P. 
936, 86 Or. 438, L.R.A.1918B 851. 

(2) Statute exempting store own¬ 
ers, sellers of farm products, or any 
city or town vested with power to 
license peddlers from payment of 
county license fee imposed on ped¬ 
dlers is not unconstitutional as 
granting special privileges. 

Ariz,—State v. Hooker, 41 P.2d 1091, 
45 Ariz. 202. 

60. Ill.—Toungquist v. City of Chi¬ 
cago, 90 N.E.2d 205, 405 Ill. 21. 

Or.—^Wittenberg v. Mutton, 280 P.2d 
359, 203 Or, 438--^ancilla v. Gehl- 
har, 27 P,2d 179, 145 Or. 184. 

61. Ky.—Evers v. Mayfield, 86 S.W. 
697, 120 Ky. 73, 27 Ky.L. 481. 

62. Wash.—McQueen v. Kittitas 

County, 198 P. 394, 115 Wash. 672. 

63. N.Y.—^Fox V. Mohawk, etc., Hu¬ 
mane Soc., 69 N.E. 363, 165 N.T. 
617, 80 Am.S.R. 767, 51 L.R.A. 681. 

64. Ill.—^Marallis v. City of Chicago, 
182 N.E. 394, 349 Ill. 422, 83 AuL.R. 
1222. 


Ind.—Hanley v. State. 123 N.B.2d 452, 
reheard 126 N.E. 879. 

Disability or iudigeaey 

An exemption from license fees 
when applicable to veterans without 
regard to disability or indigency is a 
violation of constitutional provision 
prohibiting granting to a class of 
citizens privileges or immunities 
which, on same terms shall not equal¬ 
ly belong to all citizens. 

Wash.—Larson v. City of Shelton, 
224 P.2d 1067, 37 Wash.2d 481. 

65. Ark.—^Edelmann v. City of Fort 
Smith, 106 S.W.2d 628. 194 Ark. 
100 . 

66 . Iowa,—State v. Garbroski, 82 N. 
W. 959, 111 Iowa 496, 82 Am.S.R. 
524, 66 L.R.A. 670. 

67. Okl.—Farley v. Watt, 23 P.2d 
687, 165 Okl. 6. 

68 . Cal.—^Ex parte Schmolke, 248 P. 
244, 199 Cal. 42, error dismissed 
Schmolke v. O’Brien, 47 S.Ct. 244, 
273 U.S. 646, 71 L.Ed. 820—Bacon 
Service Corporation v. Huss, 248 
P. 236, 199 Cal. 21, error dismissed 
48 S.Ct. 168, 275 U.S. 607, 72 L.Ed. 
397. 

69. Cal.—^Bacon Service Corporation 
V. Huss, supra 

70. Cal.—Ex parte Schmolke, 248 P. 
244, 199 Cal. 42, error dismissed 
Schmolke v. O'Brien, 47 S.Ct. 244, 
273 U.S. 646, 71 L.Ed. 820. 

71. Cal.—Bacon Service Corporation 
v. Huss, 248 P. 235, 199 Cal. 21, 
error dismissed 48 S.Ct, 168, 276 U. 
S. 607, 72 L.Ed. 397. 

72. Cal.—Bacon Service Corporation 
1 V. Huss, supra. 
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grant exclusive rights to appropriate a limited 
amount of state land,'^^ may authorize state land to 
be sold for particular purposes only,'^^ may grant 
rights in navigable waters,*^® may grant title to lands 
under water to upland owners,'^® or may grant ex¬ 
clusive rights to maintain a wharf along the banks 
of navigable watersj'^ 

§ 467. Fish and Game Laws 

The legislature in pursuance of its police power to 
preserve the game and fish of the state as the common 
property of its citizens may, without violating the con¬ 
stitutional provision prohibiting the arant of special 
privileges or immunities, enact statutes concerning fish 
and game. 

In pursuance of its police power to preserve the 
game and fish of the state as the common property 
of its citizens, the legislature may, without violating 
the constitutional provision here in question, make 
regulations applicable only to particular classes of 
game or fish or applicable only in a certain territory 
of the state may regulate the means, methods, 
and appliances employed in fishing,'^9 provided 


the regulations bear equally on all persons similarly 
situated may authorize the taking and destruction 
of game for scientific and propagation purposes at 
a season of the year when its taking and destruction 
arc forbidden for the purposes of food or sport 
and may even discriminate against the taking of 
fish or game by nonresidents of the state, without 
violating either the state constitutions as to the 
grant of special privileges, the Constitution 
of the United States as to prohibiting the denial of 
privileges and immunities of citizens, as hereinafter 
stated, infra § 470, but may not make such dis¬ 
crimination as between persons residing in different 
portions of the state.^3 A statute is unconstitu¬ 
tional which grants exclusive rights to hunt gamc,S4 
and the same is true of a statute granting exclusive 
rights to catch fish^^ or take oysters^® in any part 
of the navigable waters of the state, A statute 
which restricts the right to fish to citizens possess¬ 
ing the qualifications of voters is unreasonable and 
void;S7 and a statute which accords such right to 
taxpaying citizens only is void as a discrimination 


73. Ky.—Patterson v. Trabue, 3 J.J. 
Marsh. 698. 

74. Wash.—Day v. Richardson, 103 
P. 8, 54 Wash. 288. 

75. Ky,—^McReynolds v. Smallhouse, 
8 Bush 447. 

W.J.—Wooley V. Campbell, 37 N.J. 
Law 163, 

76. KY.—Brooklyn First Constr. Co. 
of Brooklyn v. State, 166 N.T.S. 
911, 174 App.Div. 660, 

77. XJ.S.—Roberts v. Brooks, C.C.N. 
Y., 71 P. 914, affirmed 78 F. 411, 24 
C.C.A. 168. 

12 C.J. p 1118 note 11. 

78. Ariz.—Begay v. Sawtelle, 88 P. 
2d 999, 63 Ariz. 304. 

Md.—State v. Kennerly, 104 A.2d 632, 
204 Md. 412. 

Wash.—McMillan v. Sims, 231 P. 943, 
132 Wash, 265. 

12 C.jr. p 1119 note 18. 

79. Or.—^Anthony v. Veatch, 220 P. 
2d 493, 189 Or. 462, rehearing de¬ 
nied 221 P.2d 676, 189 Or. 462, ap¬ 
peal dismissed 71 S.Ct. 499, 340 

U. S. 923, 95 L.Ed. 667, 

Wash.—State v. Hals, 166 P. 396, 
90 Wash. 640—Barker v. State Fish 
Commn,, 162 P. 537, 88 Wa.sh. 73. 
Size of Ash iLets 

Mich.—Osborn v, Charlevoix Cir, 
Judfe, 72 N.W. 982, 114 Mich. 655. 

80. Wash.—St?i,te ex rel. Campbell 

V. Case. 47 P.2d 24, 182 Wash. 334. 
Paortioular regulatiotts held valid 

Statutes prescribing three dollar 
license fees against resident fishing 
boats, and two thousand five hun¬ 
dred dollar license fees against non¬ 
resident fishing boats were valid. 


Tex.—Brownsville Shrimp Co. v. Mil¬ 
ler, Civ.App., 207 S.W.2d 911, re¬ 
fused no reversible error, . 

Particular regulations invalid 
Provision of act relating to taking 
of fish within waters of state effec¬ 
tive in 1934, forbidding issuance of 
licenses to take salmon by means of 
gill nets except to those holding such 
licenses in 1932 or 1933, is invalid as 
conferring special privileges on those 
entitled to licenses under act. 
Wash.—State ex rel. Baclch v. Huso, 
69 P.2d 1101, 187 Wash. 76. 

Exempting Indians 

(1) Act prohibiting operation of 
pound nets or fish traps within wa¬ 
ters of state was not unconstitution¬ 
al because exempting Indians there¬ 
from under section reciting that pro¬ 
visions of act do not apply to fish¬ 
ing by Indians under federal regula¬ 
tion, since qualifying phrase "under 
federal regulation" refers to phrase 
"fishing by Indians" as its antece¬ 
dent, and not to single word "In¬ 
dians" who, as’residents of state are 
citizens thereof. 

Wash.—State ex rel. Campbell v. 
Case, 47 P.2d 24, 182 Wash. 334. 

(2) Initiative act prohibiting the 
taking of salmon, salmon trout, or 
steelhead from Columbia River and 
its tributaries, by means of certain 
fixed appliances, is not unconstitu¬ 
tional on ground that it grants a 
privilege and immunity to one class 
of citizens and refuses to grant them 
to citizens in general, because it 
states that provisions do not apply 
to fishing by Indians under federal 
regulations. 


Or.—Miles v. Veatch, 221 P.2d 905, 
189 Or. 606—Anthony v. Veatch, 
220 P.2d 493, 189 Or. 462, rehearing 
denied 221 P.2d 676, 189 Or. 462, 
appeal disml.SHod 71 S.Ct. 490, 340 
U.S. 923, 96 L.Ed. 667. 

81. Wash.—State v. Kelson, 261 P. 
796, 146 Wash. 17. 

82. Or.—State v. Catholic, 147 P. 
372, 75 Or. 367. 

12 C.J. p 1119 note 15. 

83. Ark.—Jonesboro, etc., R. Co. v. 
Adam.s, 174 S.W. 527, 117 Ark. 64 
—Lewis V. State, 161 S.W. 164, 
110 Ark. 204. 

84. Ark.—Jonesboro, etc., R. Co. v. 
Adams, 174 S.W. 627, 117 Ark. 64. 

K.M.—State ex rel. State Game Com¬ 
mission V. Rod River Val, Co.. 182 
P.2d 421, 61 N.M. 207. 

85. N.M.—State ex rel. State Game 
Commission v. Red River Val. Co., 
supra. 

Or.—Johnson v. Hoy, 47 P.2d 252, 
161 Or. 196—Monroe v. Withy- 
combe, 165 P. 227, 84 Or. 328. 

12 C.J. p 1119 note 17. 
luterfereace with rights 
Where a trap or other stationary 
gear is so placed In navigable wa¬ 
ters as to interfere with the exercise 
of the common right of fishery, it is 
unlawful, and any license issued pur¬ 
porting to authorize the construction 
or maintenance of such fixed gear is 
a nullity. 

Or.—Johnson v. Hoy, 47 P.2d 252, 
161 Or. 196. 

86. N.J.—State v. Post, 26 A. 683, 
56 N.J.Law 264. 

87. Ark.—State v. Johnson, 291 S. 

W. 89, 172 Ark. 866. 
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against nontaxpaying citizens.Statutory pro¬ 
visions prohibiting an Indian ward of the federal 
government from taking game or fish when off the 
government reservation to which he has been as¬ 
signed,5 and prohibiting the sale of a license to 
such Indian,8S.iio have been held void. 

Lien for poundage fees. In view of the com¬ 
paratively great importance of the anadromous fish 
industry, a statutory provision creating a lien for 
poundage fees on fish is not unconstitutional as 
conferring special privileges or immunities on the 
ground that no lien is authorized to secure the pay¬ 
ment of poundage fees on smelt, crabs, clams, and 
oysters.^S-^5 


§ 468. Limitation on Right to Engage in Pro¬ 
fession or Occupation 

statutory provisions which prescribe reasonable quali¬ 
fications fop persons desiring to engage in the practice 
of a profession or occupation are not void as a grant of 
special privileges or immunities. 

Statutory provisions which prescribe certain 
qualifications for persons desiring to engage in the 
practice of a profession are not void as a grant of 
special privileges or immunities.^^ Where the state 
legislature considers it for the benefit of the public 
it may place conditions on the carrying on of certain 
kinds of business,^^ as by prohibiting passenger 
stage corporations from operating a stage over 
state highways without a certificate of public con¬ 
venience and necessity and a statute imposing 
special conditions on the conduct of transient busi¬ 


es. Tex.—Gustafson v. State, 45 S. 
W. 717, 48 S.W. 518, 40 Tex.Cr. 67, 
43 L.R.A. 615. 

E8.5 Ariz.—^Begay v. Sawtelle, 88 P. 
2d 999, 53 Ariz. 304. 

8S.10 Ariz.—Begay v. Sawtelle, su¬ 
pra. 

88.15 Or.—State ex rel. Veatch v. 
Franklin, 98 P.2d 724, 163 Or. 500. 

89. Ill.—People V. McGinley, 160 N. 
E. 186, 329 Ill. 173. 

Kan.—Depew v. Wichita Ass’n of 
Credit Men, 49 P.2d 1041, 142 Kan. 
403, certiorari denied Wichita 
Ass’n of Credit Men v. Depew, 56 
S.Ct. 674, 297 U.S. 710, 80 L.Ed. 
997, and Wichita Ass’n of Credit 
Men V. State ex rel. Beck, 56 S.Ct, 
574, 297 U.S. 710, 80 L.Ed. 997. 
N.M.—In re Gibson, 4 P.2d 643, 35 
N.M. 550. 

Or.—Phillips v. City of Bend, 234 P. 
2d 572, 192 Or. 143. 

Wash.—Ralph v. City of Wenatchee, 
209 P.2d 270, 34 Wash.2d 638. 

12 C.J. p 1119 note 20. 

QualifLcatloas of medical practition¬ 
ers 

(1) Statute was not unconstitu¬ 
tional as requiring minimum educa¬ 
tional standards of “resident” medical 
students only and only requiring ap¬ 
plicant to practice medicine in all 
branches to graduate from medical 
college. 

Ill.—People V. McGinley, 160 N.E. 
186, 329 Ill. 173. 

(2) The statute requiring each per¬ 
son licensed by the Osteopathic 
Board to submit satisfactory evidence 
that he had completed during the 
preceding year a minimum of 30 
hours of professional educational 
work approved by the board, is not 
unconstitutional as granting special 
privileges or immunities, even 
though holders of physicians' and 
surgeons’ certificates issued by Board 
of Medical Examiners were not re¬ 


quired to do annual educational work 
for renewal of their licenses. 

Cal.—Gamble v. Board of Osteopathic 
Examiners of California, 130 P.2d 
382, 21 Cal.2d 215. 

Abstractor 

The statute requiring persons de¬ 
siring to enter business of abstract¬ 
ing real estate titles to have inde¬ 
pendent sets of abstract books com¬ 
piled from instruments of record in 
county clerk's office is not invalid 
as violating constitutional provi¬ 
sions. 

Okl.—^Application of Richardson, 184 
P.2d 642, 199 Okl. 406. 

90. Cal.—Ex parte Marriott, 22 P.2d' 
692, 218 Cal. 179. 

Ill.—^People V. Logan, 119 N.E. 913, 
284 Ill. 83. 

Ohio.—^Holsman v. Thomas, 147 N.E, 
760, 112 Ohio St. 397, 39 A.L.R. 760. 
Tenn.—City of Chattanooga v. Fan- 
burg, 265 S.W.2d 15, 196 Tenn, 226, 
42 A.L.R,2d 1200. 

12 C.J. p 1119 note 28. 
l^catioxL of pool room 

Act making it unlawful to operate 
any billiard hall or pool room for 
hire within three miles of any school 
or church in- certain counties, does 
not violate constitution prohibiting 
grant of special privileges. 

Ark.—Caraway v. State, 219 S.W. 

736, 143 Ark. 48. 

Small loan business 
The statute delegating the power 
to regulate the small loan business to 
the Department of Financial Institu¬ 
tions, and empowering the depart¬ 
ment to hold hearings and upon in¬ 
vestigation to issue orders regulat¬ 
ing the small loan business, does not 
violate guaranty of equal privileges 
and immunities. 

Ind.—Financial Aid Corp. v. Wallace, 
23 N.E.2d 472, 216 Ind. 114, 126 A. 
L.R. 736. 

Optometrists 

(1) Provisions of statute giving 
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I State Board of Registration and Ex¬ 
amination in Optometry authority to 
examine witness and issue subpoena 
duces tecum, to promulgate rules and 
regulations, etc., and to revoke or 
suspend certificates and section defin¬ 
ing unprofessional conduct are valid 
and are not in conflict with equal 
privileges and immunities provision 
of constitution. 

U.S.—Ritholz V. Indiana State Board 
of Registration and Examination 
in Optometry, D.C.Ind., 45 F.Supp. 

I 423. 

j (2) Provisions of optometry act 
authorizing injunction to enjoin un¬ 
lawful practice are valid and do not 
violate equal privileges or immuni¬ 
ties provision of state constitution. 
U.S.—Ritholz V. Indiana State Board 
, of Registration and Examination 
I in Optometry, supra. 

(3) Statute making it an offense 
to make and set up ophthalmic prod- 
• ucts without having obtained a li¬ 
cense from, and without having been 
registered by, the Commission of 
Opticians, is constitutional. 

Conn.—State v. Van Keegan, 113 A. 
2d 141, 142 Conn. 229. 

(4) Statute making it an offense to 
operate an optical establishment 
without optical license selling permit 

, and making it an offense to process 
I optical glasses and instruments with¬ 
out an optical license processing per- 
j mit, is constitutional. 

Conn.—State v. Van Keegan, supra 

FersoxL of opposite sex 

An ordinance forbidding adminis¬ 
tration of massage to person of op¬ 
posite sex unless done under super- 
.vision of licensed physician is not 
unconstitutional as granting special 
privileges and immunities. 

Cal.—Ex parte Maki, 133 P.2d 64, 66 
Cal.App.2d 636. 

91. Cal.-rEx parte Marriott, 22 P.2d 
692, 218 CaL 179. 
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ness is not void as granting special privileges or 
immunities to regular merchants.^2 However, a 
law prescribing conditions for engaging in a par¬ 
ticular business or profession is void where it ar¬ 
bitrarily and unreasonably discriminates between 
persons similarly situated,and the same is true 
of laws which discriminate in favor of residents as 
against nonresidents,^^ or vest in an executive board 
arbitrary discretion to grant or to refuse the privi¬ 
lege of engaging in a particular business,or pro¬ 
vide that a state commission shall not authorize the 
manufacture and sale of ice where existing facili¬ 
ties are adequate.^® The legislature may forbid the 
sale of railroad tickets by persons not authorized 
by the issuing companies.^'^ It may also provide a 
commission for the supervision of all banks,® ^ but 
cannot confine the right to carry on certain branches 
of such banking business to associations except in 
small towns.®® 

Whether the constitutional prohibition of the 
grant of special privileges or immunities is violated 
by statutes requiring persons engaged in particular 


occupations to procure a license, see supra § 464 g, 
or by statutes exempting certain occupations from 
the operation of statutes prescribing certain quali¬ 
fications for the practice of particular professions, 
see supra § 465 a, including the taking out of a 
license, see supra § 465 d. Regulations of the sale 
of intoxicating liquors is treated infra § 469. 

§ 469. Regulating Sale of Intoxicating Liq¬ 
uors 

state constitutions forbidding the grant of special or 
exclusive privileges or immunities are not violated by 
statutes regulating the sale of intoxicating liquors. 

Since it is well recognized that the regulation of 
the liquor traffic is within the police power of the 
states, as stated in Intoxicating Liquors § 33, state 
constitutions forbidding the grant of special or ex¬ 
clusive privileges or immunities are not violated by 
statutes reasonably designed to protect the public 
health, morals, or welfare.^ Accordingly, a state 
may enact laws regulating the issue of licenses to 
sell such liquors,2 or forbidding the sale of liquor 


aa. Ind.—^Levy v. State, 68 N.B. 172, 
161 Ind. 261. 

93. Ariz.—^Atchison, T. & S. F. Ey. 
Co. V. State, 265 P. 602, 33 Ariz. 
440, 58 A.L.R. 662. 

Cal.—^Ex parte Wacholder, 36 P.2d 
705, 1 Cal.App,2d 254. 

Ill.—People V. Schaeffer, 142 N.E. 
248, 310 Ill. 674. 

Tenn.—Matill v. City of Chattanooga, 
132 S.W.2d 201, 175 Tenn. 65. 
Requiring 'bond 

Ordinance, requiring florists not 
engaged in business for year before 
obtaining licenses to post cash bonds 
to remain in business for one hun¬ 
dred eighty days at locations stated 
in licenses, is unconstitutional as 
granting citizens already in business 
for one hundred eighty days immuni¬ 
ties denied other citizens not in busi¬ 
ness for year. 

Cal.—Ex parte Wacholder, 36 P.2d 
705, 1 Cal.App.2d 254. 

Requiring experience 

Statute requiring one using tele¬ 
phone to receive or transmit mes¬ 
sages affecting movement of trains 
to have one year's experience as 
telegraph operator is unconstitution¬ 
al. 

Ariz.—^Atchison, T. & S. F. Ry. Co. v. 
State, 265 P. 602, 33 Ariz. 440, 68 A. 
L.R. 563. 

Discrimination, against osteopaths 
Ill.—People V. Schaeffer, 142 N.E. 
248, 310 Ill. 574. 

Public aocounting 

The statute requiring licensing of 
all persons engaged in practice of 
public accounting which contains no 
provision enabling corporation to ob¬ 


tain license unless it was a domestic 
corporation in business for more than 
three years prior to effective date, in¬ 
sofar as it restricts corporate prac¬ 
tice to those practicing for three 
years, violates provisions of the state 
constitution prohibiting the granting 
of special or exclusive privileges. 

Cal.—^Accounting Corp. of America v. 
State Bd. of Accountancy, 208 P. 
2 d 984, 34 Cal.2d 186. 

Enfranchised motor vehicle dealers 
A provision in regulatory statute, 
limiting issuance of motor vehicle 
dealer’s license for sale of new auto¬ 
mobiles to persons enfranchised by 
manufacturers of new motor vehi¬ 
cles, is an unlawful restriction on 
the right of a person to adopt and 
follow a lawful industrial pursuit, 
and contravenes the sections of the 
state constitution prohibiting grant 
of special privileges or immunities. 
Neb.—Nelsen v. Tilley, 289 N.W. 888, 
137 Neb. 327, 126 A.L.R. 729. 

94. Ark.—Ex parte Deeds, 87 S.W. 
1030, 75 Ark. 542. 

Or.—Ideal Tea Co. v. Salem, 150 P. 

852, 77 Or. 182. 

Nonresideat photographer 

Ordinance, containing provision re¬ 
quiring license fees of nonresident 
photographers only, was void. 

Wash.—Ralph v. City of Wenatchee, 
209 P.2d 270, 34 Wash.2d 638. 

95. Ill.—Saddler v. People, 68 N.E. 
906, 188 Ill. 243—Noel v. People, 
68 N.E. 616, 187 Ill. 687, 79 Am.S.R. 
238, 62 L.R.A. 287. 

96. Ark.—Cap F. Bourland Ice Co. 
V. Franklin Utilities Co., 22 S.W.2d 
993, 180 Ark. 770, 68 A.L.R. 1018. 
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97. Or.—State v. Thompson, 84 P. 
476, 47 Or. 492, 4 L.R.A.,N.S., 480, 
8 Ann.Cas. 640. 

10 C.J. p 686 note 01—12 C.J. p 1115 
note 97. 

98. Cal.—People v. Sim Francisco, 
84 P. 492, 100 Cal. 105. 

99. S.D.—State v. Scougal, 51 N.W. 
858, 3 S.D. 66, 44 Am.S.R. 766, 15 
L.R.A. 477. 

1 . Ind.—Schmitt v. F. W. Cook 
Brewing Co., 120 N.B. 19, 187 Ind. 
623, 3 A.L.R. 270. 

Tenn.—State cx ret. Saperstein v. 
Bass, 162 S.W.2d 236, 177 Tenn. 
609. 

Ghraatlag rights to pharmacists 
Prohibition Law, Acts 1917 c 4, 
does not violate Const, art 1 § 23, by 
giving registered pharmacists right 
to deal in Intoxicants under certain 
restrictions. 

Ind.—Schmitt v. F. W. Cook Brewing 
Co., 120 N.B. 19, 187 Ind. 623, 3 A. 
L.R. 270. 

2 . Ind.—Klipsch v. Indiana Alcohol¬ 
ic Beverage Commission, 21 N.E. 
2d 701, 216 Ind. 61G. 

Iowa.—In re Carragher, 128 N.W. 
352, 149 Iowa 226, 31 L.R.A.,N.S., 
321, Ann.Cas.l912C 972. 

Kan.—^Johnson v. Board of Com'rs 
of Reno County, 76 P.2d 849, 147 
Kan. 211. 

Ky.—Beacon Liquors v. Martin, 131 
S.W.2d 446, 279 Ky. 468. 

12 C.J, p 1119 note 35. 

Eorbiddiug issuaaod of license 
The statute prohibiting county 
commissioners from issuing a license 
for sale of three and two-tenths beer 
over objection of township board of 
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in local option territory^ or territory outside of 
cities and towns,^ or prohibiting the sale or offer 
for sale of liquor having the appearance, odor, and 
taste of beer without the original labels on the 
container,5 or entirely forbidding the sale of liquor 
within the state,^ or permitting manufacturers with¬ 
in local option territory to sell to dealers outside 
such territory,or authorizing physicians to sell 
such liquors as medicines within dry territory;^ 
but a statute or ordinance granting an individual 
named therein a license to conduct a restaurant 
with the privilege of selling intoxicants would be 
void as granting a special privilege to an individ¬ 
ual.^ 


A monopoly in the sale of intoxicating liquors 
may be granted by the legislature in the exercise 
of its police power,’lo but a statute is void which 
grants to individuals the profits to be derived from 
such a monopoly.il 

Price fixing. Statutes providing for the fixing 
of prices at which intoxicating liquor may be sold 
do not violate constitutional provisions prohibiting 
the granting of special privileges or immunities,!'!*^ 

Roadhouses. Statutes regulating the operation of 
roadhouses have been held not violative of consti¬ 
tutional provisions.!!*!® 


C. DENIAL OF PRIVILEGES AND IMMUNITIES 


§ 470. To Nonresidents 

The federal Constitution prohibits discrimination by 
a state against citizens of other states based only on the 
fact of citizenship, but it does not preclude discrimina¬ 
tion between citizens and noncitizens based on a valid 
independent reason. 

The federal Constitution prohibits discrimination 
by a state against citizens of other states based only 
on the fact of citizenship,i!*^® but it does not pre¬ 
clude discrimination between citizens and nonciti¬ 
zens based on a valid independent reason.!!*55 
Since the right to act as an executor'll or adminis¬ 
trator,!^ or assignee for the benefit of creditors!^ 
is not a privilege or immunity of a citizen of the 
United States or of a state, it follows that a state 


may discriminate against nonresidents as to the ap¬ 
pointment of persons to these positions. In like 
manner the state, in the exercise of its police power,, 
may provide that only residents of the state may 
be authorized to engage in the practice of certain 
professions or the conduct of certain kinds of busi¬ 
ness requiring special qualifications,and a statute- 
which permits veterans to peddle merchandise in a 
state if they procure a license, is not discriminatory 
against citizens of other states, since such a statute 
is a method of reward, and does not deny privileges 
to citizens of the United States.'!® So, in pursuance 
of its power to control the property of the state for 
the benefit of its own citizens, the state may forbid 


township where applicant desired to 
locate did not violate constitutional 
provision prohibiting legislature 
from granting privileges or immuni¬ 
ties which could not be altered, re¬ 
voked, or repealed by same body, 
since that provision referred solely 
to political privileges and not to 
those relating to property rights. 
Kan.—Johnson v. Board of Com'rs of 
Eeno County, 75 P.2d 849, 147 Kan. 
211 . 

3. Or.—State v. Richardson, 85 P. 
225, 48 Or. 309, 8 L.R.A.,N.S., 362. 

4. Iowa.—Beck v. Woodruff, 126 N. 
W. 1107, 148 Iowa 193. 

5. Mo.—State v. Tallo, 274 S.W. 466, 
308 Mo. 584. 

6 . Iowa.—Brown v. Powers, 134 N. 
W. 73—Brown v. Powers, 125 N.W. 
833, 146 Iowa 729. 

7. Ohio.—Lloyd v. Dollisin, 23 Ohio 
Cir.Ct. 571. 

8 . Ky.—Sarrls v. Commonweatlh, 83 
Ky.‘327, 7 Ky.L. 473. 

9. Nev.—State v. White, 136 P, 110, 
36 Nev. 334, 60 L.R.A.,N.S., 195. 

16A C.J.S.—14 


10. Utah.—Corpus Juris g.uoted. in 
Utah Mfrs.’ Ass'n v. Stewart, 23 
P.2d 229, 234, 82 Utah 198. 

12 C.J. p 1119 note 42. 

11. Ala.—Elba v. Rhodes, 38 So. 807, 
142 Ala. 689. 

Utah.—Corpus Juris quoted in Utah 
Mfrs.’ Ass’n v. Stewart, 23 P.2d 
229, 234, 82 Utah 198. 

11.5 Ark.—Gipson v. Morley, 233 S. 

W.2d 79, 217 Ark. 660. 

Miniuiu’m mark-up 

The provision of the Distilled Spir¬ 
its and Wine Fair Trade Act relat¬ 
ing to minimum mark-up resale price 
is not unconstitutional as in viola¬ 
tion of constitutional provision for¬ 
bidding the granting of exclusive 
emoluments or privileges except for 
public service, on theory that the 
mark-up in resale price was for the 
sole benefit of dealers. 

Ky.—Reeves v. Simons, 160 S.W.2d 
149, 289 Ky. 793. 

11.10 Ky.—Ratliff v. Hill, 168 S.W. 

2d 336, 293 Ky. 36, 145 A.L.R. 754. 
Hours of operation 
Act authorizing county court to 
provide for reasonable hours of op¬ 
eration of roadhouses and houses of 
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entertainment located outside of in-t 

corporated cities and towns was not 

unconstitutional. 

Ky.—Ratliff v. Hill, supra. 

11.50 U.S.—Russo V. Reed, D.C.Me., 
93 F.Supp. 654. 

11.55 U.S.—Russo V, Reed, supra. 

S.D.—State v. Kemp, 44 N.W.2d 214, 
73 S.D. 458, appeal dismissed Kemp. 
V. State of South Dakota, 71 S.Ct, 
498, 340 U.S. 923, 95 D.Bd. 667. 

12. Ill.—In re Mulford, 75 N.E. 345, 
217 Ill. 242, 108 Am-S.R. 249, 1 L, 
R.A.,N,S., 341, 3 Ann.Cas. 986. 

Pa.—Coleman's Estate, 35 Pa.Co. 625. 

13. Ill.—In re McWhirter, 85 N.E, 
918, 235 Ill. 607. 

14. Wis.—Duryea v. Muse, 94 N.W, 
365, 117 Wis. 399. 

15. Fla.—Corpus Juris cited in HoN 
land v. Florida Real Estate Com*t 
mission, 178 So. 121, 123. 

Ky.—King v. State Board of Phar^ 
macy, 169 S.W. 600, 160 Ky. 74. 

12 C.J. p 1120 note 48. 

16. N.J.—Strauss v. Borough of 
Bradley Beach, 186 A. 681, 117 N. 
J.Law 45, affirmed 194 A- 160, 118 
N.J.Law 561, 
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the herding or running at large within the state of 
cattle belonging to nonresidents.^'^ 

The legislature may also require that all work 
done in finishing materials used in the construction 
of public buildings shall be done within the state, 
that material produced in the state shall have 
preference in letting contracts for public work,^^ 
that only citi 2 ens of the United States may be em¬ 
ployed in public work ,20 that subcontractors on 
public works shall be citizens of the state,or 
that citizens of the state must be preferred in such 
employment,that contracts to furnish county sup¬ 
plies shall not be let to persons who are not bona 
fide residents of the state, actually engaged in busi¬ 
ness therein,and that citizens of a county shall 
be employed on highway improvements in that coun- 
ty.24 

The state may confine the privilege of charging a 
certain rate of interest to those whose residence 
within its borders renders them subject to its proc¬ 
ess and a statute allowing a certain rate of in¬ 
terest to be charged is certainly not objectionable 
as denying rights to citizens of other states where 


I 6 A c.j.s. 

it is construed to be applicable to all persons, wheth¬ 
er or not residents of the state,^® 

A regulation is not invalid which discriminates 
as to the right to take fish in favor of residents as 
against nonresidents of the state,2*7 although a stat¬ 
ute has been held invalid which prohibits all aliens 
incapable of becoming electors of a state from fish¬ 
ing in state waters, while permitting other aliens, as 
well as residents of the state, to do so.28 Statutes 
prohibiting commercial fishing by nonresidents 
while allowing such fishing by residents,22-5 or im¬ 
posing higher license fees for fishing on nonresidents 
or on boats owned by them than on residents, 28.10 
have generally been held invalid. A statute designed 
to protect migratory waterfowl against a real danger 
of excessive hunting by nonresident hunters by pro¬ 
hibiting the issuance of a hunting license to non¬ 
residents is not invalid as a denial of privileges and 
immunities to citizens of other states.28.i6 

Also, in the exercise of the police power, the 
state may require persons licensed as lightning rod 
agents to be residents of the state may provide 
that a woman residing out of the state shall be en- 


17. Ark.—State v. Smith, 75 S.W. 
1081, 71 Ark. 478. 

18. Mo.—^Allen v. Lahsap, 87 S.W. 
926, 188 Mo. 692, 3 Ann.Cas. 306. 

19. Colo.—City and County of Den¬ 
ver V. Bossie, 266 P. 214, 83 Colo. 
329. 

20. U.S.—Heim v. McCall, N.T„ 36 S. 
Ct. 78, 239 XJ.S. 176, 60 L.Ed. 206. 

21 . Del.—Ebbeson v. Board of Pub¬ 
lic Education in Wilmington, 166 
A. 286, 18 Del.Ch. 37. 

22 . U.S.—Heim v. McCall, N.T., 36 
S.Ct 78, 239 TJ.S. 175, 60 L.Ed. 206. 

23. Miss.—State v. Senatobia Blank 
Book & Stationery Co., 76 So. 258, 
115 Miss. 254, Ann.Cas.l918B 953. 

24. S.C.—Dillard v. Melton, 87 S.E. 
421, 103 S.C. 10. 

25. Or.—State v. Ware, 154 P. 905, 
155 P. 364, 79 Or. 367. 

26. Ga.—South Georgia Mercantile 
Co. V. Lance, 86 S.E. 749, 143 Ga. 
530. 

27. U.S.—Lubetich v. Pollock, D.C. 
Wasli., 6 F.2d 237. 

Toomer v. Witsell, D.C.S.C., 73 F. 
Supp. 371, affirmed in part and re¬ 
versed in part on other grounds 68 
S.Ct. 1156, 334 U.S. 885, 92 L.Ed. 
1460, rehearing denied 69 S.Ct. 12, 
335 U.S. 837, 93 L.Ed. 389. 

Ark.—^Anderson v. State, 213 S.W.2d 
615, 213 Ark. 871. 

Me.—State v. Lemar, 87 A.2d 886, 147 
Me, 405. 

Mass.—Commonwealth v. Hilton, 54 
N.E. 362, 174 Mass. 29, 45 L.R.A. 
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Or.—Alsos V. Kendall, 227 P. 286, 111 
Or. 359. 

Tex.—Brownsville Shrimp Co. v. Mil¬ 
ler, Civ.App., 207 S.W.2d 911, re¬ 
fused no reversible error. 

12 C.J. p 1119 note 16—26 C.J. p 626 
note 10. 

Territorial statute see infra § 479. 

Georgia sIsatxLte prohibiting non¬ 
residents from taking shrimp, prawn, 
etc., for sale, does not violate any 
privilege or immunity of citizens of 
another state, or of Portugal, either 
under state or federal Constitution 
or treaty between United States and 
Republic of Portugal. 

Ga.—Silver v. State, 93 S.E. 145, 147 
Ga. 162. 

28. U.S.—In re Ah Chong, C.C.Cal., 
2 F. 733, 6 Sawy. 461. 

28.5 U.S.—^Edwards v. Leaver, D.C. 

R.I.. 102 F.Supp. 698. 

Xn Maine 

(1) Statutes prohibiting nonresi¬ 
dents from fishing commercially in 
coastal waters during the summer 
months for no other reason than the 
fact of their nonresidence, while per¬ 
mitting persons who have been resi¬ 
dents of the state for three years to 
do so, are invalid under the privileges 
and Immunities clause of federal 
Constitution. 

U.S.—^Russo V, Reed, D.C.Me., 93 F. 
Supp. 554. 

(2) An earlier statute to the same 
effect was held valid by the state 
courts. 

Me.—State v. Ruvido, 15 A 2d 293, 
137 Me. 102. 


(3) Maine statutes permitting res¬ 
idents to fish commercially in coastal 
waters during summer months while 
prohibiting non-residents from doing 
so are not outside the scope of priv¬ 
ileges and immunities clause of fed¬ 
eral constitution merely because 
statutes are expressed In terms of 
residence whereas the constitutional 
limitation Is expressed in terms of 
citizenship. 

U.S.—Russo V. Reed, supra. 

28.10 U.S.—Toomer v. Witsell, S.C., 
68 S.Ct. 1156, 334 U.S. 886, 92 L.Ed. 
1460, rehearing denied 69 S.Ct. 12, 
335 U.S. 837, 93 L.Ed. 889. 

Gospodonovich v. Clements, D.C. 
La, 108 F.Supp. 234, appeal dis¬ 
missed 73 S.Ct. 832, 344 U.S. 911, 
97 L.Ed. 702. 

Xn Texas 

(1) A statute prescribing three dol¬ 
lar license fees for resident fishing 
boats, and two thousand five hundred 
dollars for nonresident boats was in¬ 
valid as abridging privileges and im¬ 
munities. 

U.S.—Steed v. Dodgen, D.C.Tex., 85 
F.Supp. 956. 

(2) The statute had previously 
been held valid by the state courts. 
Tex.—^Brownsville Shrimp Co. v. Mil¬ 
ler, Civ.App., 207 S.W.2d 911, re¬ 
fused no reversible error. 

2ai5 S.D.—State v. Kemp, 44 N.W. 
2d 214, 73 S.D. 458, appeal dis¬ 
missed Kemp V. State of South 
Dakota 71 S.Ct. 498, 340 U.S. 923, 
96 L.Ed. 667. 

29. N.H.—State v. Stevens, 99 A 
723, 78 N.H. 268. 


210 



16A C.J.S, 


CONSTITUTIONAL LAW 


470 


titled to dower within the enacting state only in 
lands of her husband of which he died seized, 
or that a widow shall not be entitled to an interest 
in lands conveyed by the husband when the wife at 
the time of conveyance was a nonresident of the 
state may provide for the revocation of a non¬ 
residents ferry franchise ;32 and may deny to aliens 
the right to purchase or lease land within its bound- 
aries.2^ 

A state may impose on nonresidents reasonable 
conditions of doing business in the state, especially 
when like conditions are imposed on its own citi¬ 
zens,and, in general, any regulation or prohibi¬ 
tion imposed on both residents and nonresidents can¬ 
not be held a denial or abridgment of the priv¬ 
ileges or immunities of nonresidents, although it 
may subject them to greater inconvenience or ex¬ 
pense,^ 5 A statute with reference to community 
property is not unconstitutional as denying the 
privileges and immunities of citizens of other states 
by reason of the fact that the rights of a widow 
whose marriage was contracted within the state are 
not the same as the rights of a widow whose mar¬ 
riage was contracted elsewhere.^® 

However, neither a state nor a municipality may 


discriminate against the right of individuals to pur¬ 
sue a lawful calling therein solely on the ground 
that they are nonresidents,^^ although privileges 
may on reasonable grounds be restricted to those 
persons acquainted with conditions in the state, as 
in the practice of law and in some other profes¬ 
sions or occupations, although citizens of other 
states are indirectly discriminated against.38 Stat¬ 
utes making invalid a devise or bequest because the 
beneficiary is a citizen of another state,39 and ex¬ 
cluding all nonresident persons from being trus- 
tees,^o have been held unconstitutional, and the 
same has been held true of a statute denying to non¬ 
resident citizens privileges of resident citizens in 
relation to grazing cattle.'^l 

Insurance, Soliciting insurance for a nonresi¬ 
dent person or corporation without complying with 
certain requirements for the protection of policy¬ 
holders may be forbidden by statute,as may also 
the making of insurance contracts in the state with 
citizens of the state whereby the insurer is relieved 
from liability in the event that the insured com¬ 
mits suicide but any statute is void which dis¬ 
criminates against the right of nonresident individ¬ 
uals to transact insurance business' within the 


30. Wis.—Bennett v. Harms, 8 N.W. 
222, 51 Wis. 251. 

31. Kan.—^Buffington v. Grosvenor, 
27 P. 137, 46 Kan. 730, 18 L..B.A. 
282. 

32. Ky.—^Muscovalley v. Horn, 66 S. 
W.2d 354, 246 Ky, 778—Crittenden 
County V. McConnell, 36 S.W.2d 
627, 237 Ky. 806. 

33. XJ.S.—Terrace v. Thompson, D.C. 
Wash., 274 F. 841. 

Wash.—State v. Hirabayashi, 233 P. 
948, 133 Wash. 462, affirmed State 
V. Toka Hirabayashi, 246 P. 677, 
139 Wash. 696, affirmed 48 S.Ct. 
435, 277 U.S. 572, 72 L.Bd. 994. 

34. Iowa.—^Davidson v. Henry L. 
Doherty & Co., 241 NT.W. 700, 214 
Iowa 739, 91 A,L.R. 1308. 

35. U.S.—Richter v. East St. Louis 
& S. Ry. Co., D.C.Mo., 20 F.2d 220. 

Standard Computing Scale Co. v. 
Farrell, D.C.N.Y., 242 F. 87, affirm¬ 
ed 39 S.Ct 380, 249 U.S. 571, 63 L. 
Ed. 780. 

La.—Town of St Martinville v. Du¬ 
gas, 103 So. 761, 158 La. 262. 

Sale of prlson-xnade goods 

Ohio statute prohibiting sale in 
open market in Ohio of prison-made 
goods from other states was held not 
to violate privileges and immunities 
clause of federal constitution where 
statute also prohibited sale in open 
market of goods made in Ohio by 
convict labor. 

U.S.—Whitfield v. State of Ohio. 66 


S.Ct 632, 297 U.S. 431, 80 L.Ed. 
778. 

Meat not exposed for sale in public 
market 

As citizens of other states had 
same right with residents of town of 
St. Martinville to rent stall in pub¬ 
lic market therein, its ordinance for¬ 
bidding delivery in town of butchers’ 
meat that had not been exposed for 
sale in public market was not dis¬ 
criminative against citizens of other 
states in that respect. 

La.—Town of St, Martinville v. Du¬ 
gas, 103 So. 761, 158 La. 262. 
Weights and measures 
A regulation by a state superin¬ 
tendent of weights and measures, re¬ 
quiring combination spring and lever 
computing scales to be equipped with 
a device for automatically compen¬ 
sating for changes in temperature, 
was not in violation of the constitu¬ 
tional rights of a nonresident manu¬ 
facturer. 

U.S.—Standard Computing Scale Co. 
V. Farrell, D.C.N.T., 242 F. 87. af¬ 
firmed 39 S.Ct. 380, 249 U.S. 671, 63 
L.Ed. 780. 

36. La.—Connor v. Connor, 10 La. 
Ann. 440, affirmed 18 How., U.S., 
691, 16 L.Ed. 497. 

37. U.S.—^Hess v. Pawloski, Mass., 
47 S.Ct. 632, 274 U.S, 352, 71 L.Ed. 
1091. 

Corpus Juris cited iu May Coal 
& Grain Co. v. KansAs City, D.C. 
Mo., 10 F.Supp. 792, 794. ♦ 
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Iowa.—^Davidson v. Henry L, Doher¬ 
ty & Co., 241 N.W. 700, 214 Iowa 
739, 91 A.L.R. 1308. 

Mo.—Yellow Mfg. Acceptance Corp. 
V. Rogers, 142 S.W.2d 888. 235 
Mo.App. 96. 

Tex.—Yellow Cah Transit Co. v. 
Tuck, Civ.App., 116 S.W.2d 456, er¬ 
ror refused—Jacobsen v. Brown, 
Civ.App., 105 S.W.2d 1108, error 
dismissed. 

12 C.J. p 1120 note 59. 

38. Cal.—Quong Ham Wah Co. v. 
Industrial Acc. Commission of Cal¬ 
ifornia, 192 P. 1021, 184 Cal. 26, 
12 A.L.R. 1190, error dismissed 41 
S.Ct 373, 266 U.S. 445, 65 L.Ed. 
723. 

39. U.S.—Magill V. Brown, C.C.Pa., 
16 F.Cas.No.8,952, Brightly NT.P., 
346. 

40. U.S.—Shirk v. La Fayette, C.C. 
Ind., 62 F. 857. 

12 C.J. p 1120 note 62. 

41. Colo.—^People v. Morgan, 246 P. 
1024, 79 Colo. 604. 

Or.—Mendiola v. Graham, 10 P.2d 
911, 139 Or. 592. 

42. U.S.—^American Fire Ins. Co. v. 
King Lumber & Mfg. Co., Fla., 39 
S.Ct. 431, 250 U.S. 2, 63 L.Ed. 810. 

Mich.—People v. Gay, 65 NW. 292, 
107 Mich. 422, 30 L.R.A. 464. 

43. Mo.—Lukens V. International L. 
Ins. Co., 191 S.W. 418, 269 Mo. 574. 



§§ 470-472 CONSTITUTIONAL LAW 16A C. J. S. 


State,although a statute requiring insurance bro¬ 
kers and agents soliciting business in the state to 
be residents of the state has been upheld.^^ 

Other discriminations against nonresidents are 
discussed infra § 474, relating to intoxicating liq¬ 
uors; § 476, relating to use of highways; § 478, 
relating to taxation; § 479, relating to licenses gen¬ 
erally; and § 486, relating to remedies, 

§471. To Foreign Corporations 

A state may prohibit foreign corporations from doing 
business within its boundaries, or, as a general rule, 
may grant the privilege on such terms as it pleases. 

Since a corporation is not a citizen within the 
meaning either of the Constitution as originally 
adopted or of the Fourteenth Amendment, as dis¬ 
cussed supra § 456 it follows that a state may pro¬ 
hibit a foreign corporation from doing business 
within its boundaries, or may grant such privilege 
on such conditions as it deems best, without violat¬ 
ing such constitutional provisions or similar pro¬ 


visions in a state constitution,^® so, it has been held 
that denying the superintendent of insurance of 
Ohio the right to remove assets of an Ohio corpo¬ 
ration domesticated in Tennessee, was not a denial 
of equal privileges and immunities within the federal 
Constitution.^^ Qn the other hand, a state which 
admits a foreign corporation to do business therein 
cannot exclude citizens of other states from trans¬ 
acting business with that corporation on terms of 
equality with citizens of the state.^® So, a statute 
requiring a foreign corporation, as a condition 
precedent to obtaining a permit to do business within 
the state, to surrender a right and privilege se¬ 
cured to it by the constitution and laws of the 
United States is unconstitutional.^® 

Discrimination against foreign corporations in the 
matter of taxation or license fees is discussed infra 
§§ 478 b and 479 b. 

§ 472. Exercise of Police Power in General 

A state, In the exercise of Its police power, may pass 
laws for the health, morals, safety, and general welfare 


44. Fla.—State v. State Bd. of Ins. 
Comrs., 20 So. 772, 37 Fla. 664, 33 
L.R.A. 288. 

Ill.—Barnes v. People, 48 N.B. 91, 
168 Ill. 425. 


law expelling a single foreign cor¬ 
poration from the state. 

U.S.—Southern Bell Telephone & Tel¬ 
egraph Co. V. Calhoun, D.C.S.C., 287 
F. 381. 


U. S, V. Knott, 66 S.Ct. 902, 298 U. 
S. 644, 80 L.Ed. 1321, 104 A.L.II. 
741, and conformed to Withers v. 
Knott, 168 So. 416, 127 Fla, 241, 
modified 168 So. 416, 127 Fla. 241. 

(4) Providing special chancery 
proceeding against Insolvent foreign 
surety companies for investigation 
and enforcement of claims of local 
citizens against bonds deposited for 
their protection by foreign surety 
companies as condition of license to 
do business in state. 

Ela.—Kelly v. Knott, 163 So. 64, 120 
Fla. 580, reversed on other grounds 
U. S. V. Knott, 56 S.Ct. 902, 298 U. 
S. 544, 80 L.Ed. 1321, 104 A.L.R. 
741, and conformed to Withers v. 
Knott, 168 So. 416, 127 Fla. 241, 
modified 168 So. 416, 127 Fla. 241. 

(5) Forbidding issuance or sale of 
stock by foreign utility corporations 
below par, regulating payment in 
property other than cash, declaring 
void stock Issued in violation of the 
statute, and authorizing proceeding 
to enforce the statute to be brought 
by attorney general or citizen in 
name of state. 

Towa.—State ex rel. Weede v. Iowa 
Southern Utilities Co. of Delaware, 
2 N.W.2d 372, 231 Iowa 784, modi¬ 
fied on other grounds 4 N.W,2d 
869. 

47. Tenn.—Davis v. Amra Grotto M. 
O. V. P. B. R., 91 S.W.2d 294, 170 
Tenn, 19, 106 AL.R. 1611. 

48- U.S.—Blake v. McClung, Tenn., 
19 S.Ct. 166, 172 U.S. 239, 43 L.Ed. 
432. 

49. U.S.—^Blake v. McClung, supra. 
14A C.J. p 1249 note 88. 


45. U.S.—La Tourette v. McMaster, 
S.C., 39 S.Ct. 160, 248 U.S. 465, 63 
L.Ed. 362. 

Adams r. Thomas, D.C.Ky., 246 
F. 175. 

46. U.S.—^Asbury Hospital v. Cass 
County, N. D., N.D., 66 S.Ct. 61, 
326 U.S. 207. 90 L.Ed. 6. 

Ward Baking Co. v. City of Fern- 
andina, D.C.Fla., 29 F.2d 789. 

Ala.—^Fidelity & Deposit Co. of Mary¬ 
land V. Goodwyn, 163 So. 341, 231 
Ala. 44. 

Ill.—^People V. Woman's Home Mis¬ 
sionary Soc, of M. E. Church, 135 
N.E. 749, 303 Ill. 418. 

Ind.—Jackson v. Mauck, 126 N.E. 851, 
189 Ind. 262. 

Mich.—Hemphill v. Orloff, 213 N.W. 
867, 238 Mich. 608, 68 A.L.R. 607, 
affirmed 48 S.Ct. 577, 277 U.S. 637, 
72 L.Ed. 978. 

Mo.—Weed v. Bank Sav. Life Ins. 
Co., App., 24 S.W.2d 652. 

N.J.—Ferguson v, Tuttle, 112 A. 696, 
95 N.J.Law 374. 

N.C.—Bethlehem Motors Corporation 
V. Flynt, 100 S.E. 693, 178 N.C. 399, 
reversed on other grounds 41 S. 
Ct. 671, 256 U.S. 421, 65 L.Ed. 1029. 

Wis.—State v. Dammann, 224 N.W. 
139, 198 Wis. 265. 

12 C.J. p 1121 notes 68-70, p 1143 
notes 87, 89—14A C.J. p 1261 notes 
17, 18, p 1252 notes 20, 21. 

Expulsion, from state 

The Fourteenth Amendment does 

not prevent a state from passing ai 


Association clothed with ordinary 
functions and attributes of corpora¬ 
tion is subject to similar treatment 
as to state regulation. 

U.S.—Hemphill v. Orloff, Mich., 48 S. 
Ct. 677, 277 U.S. 537, 72 L.Ed. 978. 

Massachusetts common-law trust 
as regards right to do business in 
another state, is a corporation with¬ 
out right to rely on constitutional 
privileges of individuals. 

U.S.—Hemphill v. Orloff, supra. 

Particular regulations held oonstl- 
tutlonal 

(1) Requiring foreign insurance 
companies to empower superintend¬ 
ent of insurance department to ac 
knowledge or receive service of proc¬ 
ess as condition to do business in 
state. 

U.S.—Saunders v, London Assur. Cor 
poration, C.C.AMo., 76 F.2d 926. 

(2) Requiring guaranty companies 
executing official bonds to make a 
deposit with the state treasurer when 
company is a foreign corporation. 
Ala.—Fidelity & Deposit Co. of Mary¬ 
land V. Goodwyn, 163 So. 341, 231 
Ala. 44. 

(3) Requiring a foreign- corporate 
surety company to make a special de¬ 
posit with the state treasurer to be 
held In trust for security of local 
claimants, regardless of class or dis¬ 
tinction. 

Fla.—Kelly v. Knott, 163 So. 64, 120 
Fla. 680, reversed on other grounds 
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of persons within its Jurisdiction, in the absence of any 
unreasonable discriminations. 

Neither the guaranty contained in the original 
constitution of the privileges and immunities of 
citizens of the several states, nor that contained in 
the Fourteenth Amendment takes away or impairs 
the police power of the several states to pass rea¬ 
sonable laws for the promotion of the health, mor¬ 
als, safety, and general welfare of persons subject 
to their jurisdiction,5and it has been held that the 
privileges and immunities clause has no application 
to statutes enacted in the exercise of that power.^®-^ 
On the other hand, it has been held that the police 
power is subject to the constitutional guarantee of 
equality of privilege,50-i0 and an exercise of the 
police power must not arbitrarily discriminate be¬ 
tween citizens.50-t5 

A state may regulate the custody of minor chil¬ 
dren may exercise the right of eminent do¬ 


main may provide for the location,® ^ construc¬ 
tion, and repair®^ of highways; may pass oil in¬ 
spection laws applying to all persons whether citi¬ 
zens of the state or of other states;®® may require 
the compulsory dipping of cattle to prevent tick 
infection;®® and may regulate the use of the public 
range by sheep and cattle.®'^ 

A state may also prescribe the qualifications of 
persons eligible to hold state and municipal of- 
fices,®8 as by a civil service law requiring selection 
to be made from those who have passed certain ex¬ 
aminations ;®9 may require preference in appoint¬ 
ments to office to be given to veterans who have 
served in the army or navy,®® and who are dis¬ 
abled;®®-® may regulate the salary of officers;®'^ 
may require teachers to show their freedom from 
communicable disease ;®l-® may provide for, and 
regulate the education of, its people;®2 may ex- 


60. U.S.—Giozza v. Tiernan, Tex., 13 
S.Ct. 721, 148 U.S. 657, 37 L.Bd. 
599. 

Sullivan v. Shaw, D.C,Cal., 6 P. 
Supp. 112. 

Pla.—Stephens v. Stickel, 200 So. 396, 
146 Fla. 104. 

Iowa.—City of Des Moines v. Man¬ 
hattan Oil Co., 184 N.W. 823, 193 
Iowa 1096, 23 A.L.R. 1322. 

Mo.—State ex rel, Becker v, Well- 
ston Sewer Dist. of St. Louis Coun¬ 
ty, 58 S.W.2d 988, 332 Mo. 647. 

N.T.—People ex rel. Bryant v. Zim¬ 
merman, 210 N.T.S. 269, 213 App. 
Div. 414, affirmed 150 N.E. 497, 241 
N.Y. 405, 43 A.L.R. 909. 

People V. Blanchard, 174 N.T.S. 
276, 105 Misc. 401. 

Or.—Daniels v. City of Portland, 265 
P. 790, 124 Or. 677, 59 A.L.R. 612. 
Pa.—Commonwealth v. Goodman, 16 
Pa,Dist. & Co. 253. 

Tenn.—Mensi v. Walker, 26 S.W,2d 
132, 160 Tenn. 468, appeal dismiss¬ 
ed Walker v. Mensi, 61 S.Ct. 363, 
283 U.S. 796, 75 L.Ed. 1417. 

Tex.—^De Grazier v. Stephens, 105 S. 
W. 992, 101 Tex. 194, 16 L.R.A.,N. 
S., 1033, 16 Ann.Cas. 1059. 

Ex parte Baker, 78 S.W,2d 610, 
127 Tex.Cr. 589. 

W.Va.—Corpus juris Seouudum cited 
iu Tweel v. West Virginia Racing 
Commission, 76 S.E.2d 874, 879, 

appeal dismissed 74 S.Ct. 123, 346 

U.S. 869, 98 L.Ed. 379—^Nulter v. 
State Road Commission of West 
Virginia, 193 S.E. 649, 194 S.B. 270, 
119 W.Va. 312. 

12 C.J. p 1122 notes 73, 74. 

Repeal of act for formatloa of 
sewer districts violated no inalien¬ 
able rights of property owners in 
proposed district, notwithstanding 
organization of district had reached 
stage where commissioners filed re¬ 


port with circuit court, and uniform 
tax had been levied to pay for pre¬ 
liminary expenses. 

Mo.—^State ex rel. Becker v. Wellston 
Sewer Dist. of St. Louis County, 68 
S.W.2d 988, 332 Mo. 547. 

50.5 Wash,—^Frach v. Schoettler, 280 
P.2d 1038. 

50.10 N.C.—State v. Scoggin, 72 S. 
E.2d 97, 236 N.C. 1. 

50.15 Ind.—City of Richmond v. 
Dudley. 28 N.E. 312, 129 Ind. 112, 
13 L.R.A. 687, 28 Am.S.R. 180. 

S.C.—Schloss Poster Advertising Co. 

V. City of Rock Hill, 2 S.E.2d 392, 
190 S.C. 92. 

51. U.S.—Wadleigh v. Newhall, C.C 
Cal., 136 F. 941. 

52. N.T—People v. New York, 118 
NTS. 742, 134 App.Div. 75, af¬ 
firmed 92 N.E. 18. 198 N.Y. 439. 

53. Ga.—Smith v. Macon, 58 S.E. 
713, 129 Ga. 227. 

54. Ind.—Strange v. Grant County, 
91 N.E. 606, 174 Ind. 756. 

55. Wash.—Standard Oil Co. v. 
Graves, 162 P. 568, 94 Wash. 291. 

56. Pla.—^Whitaker v. Parsons, 86 
So. 247, 80 Fla. 352. 

57. U.S.—'Omaechevarria v. State of 
Idaho, Idaho, 38 S.Ct. 323, 246 U.S. 
343, 62 L.Ed. 763. 

Ariz.—Hancock v. State, 254 P. 225, 
31 Ariz. 389. 

Colo.—Allen v. Bailey, 14 P.2d 1087, 
91 Colo. 260. 

Nev.—In re Calvo, 253 P. 671, 60 Nev. 
125. 

58. Ky.—Gardner v. Ray, 157 S.W. 
1147, 154 Ky. 609. 

N.Y.—People v. Transue, 132 NTS. 
497, 74 Misc. 504, 

Tenn.—City of Knoxville v. State ex 
rel. Hayward, 133 S.W.2d 466, 175 
Tenn. 159. 


Loyalty iuvestlgatiou 

Pact finding program of board of 
supervisors of Los Angeles County 
reoLuiring civil service employees to 
swear allegiance to federal and state 
constitutions and laws of California, 
answer on oath whether they advo¬ 
cate or are members of organizations 
which advocate overthrow of govern¬ 
ment by force, sign affidavit of loyal¬ 
ty, state aliases used and indicate 
membership in listed organizations 
may properly be carried out without 
abridging privileges and immunities. 
Cal.—Steiner v. Darby, 199 P.2d 429, 
88 Cal.App.2d 481, certiorari dis¬ 
missed, Parker v. Los Angeles 
County, 70 S.Ct. 161, 338 U.S. 327, 
94 L.Ed. 144. 

59. Ill.—^People V. Loeffler, 51 N.E. 
786, 175 Ill. 585. 

Ohio.—Green v. State Civil Service 
Commission, 107 NB. 531, 90 Ohio 
St. 252. 

60. Ill.—People V. Brady, 105 N.E. 
1, 262 Ill. 678. 

Iowa.—Shaw v. Marshalltown, 104 N 

W. 1121, 131 Iowa 128, 10 L.R.A., 
NS., 829, 9 Ann.Cas. 1039. 

Kan.—State v. Addison, 92 P. 681, 
76 Kan. €99. 

Mass.—City of Lynn v. Commission¬ 
er of Civil Service, 169 NB. 602, 
269 Mass. 410. 

NY.—Gianatasio v. Kaplan, 265 NY. 
S. 102, 142 Misc, 611, appeal dis¬ 
missed 62 S.Ct. 203, 284 U.S. 595, 76 
L.Ed. 512. 

12 C.J. p 1122 note 83. 

60.5 Mass.—Smith v. Director of 
Civil Service, 87 NE.2d 196, 324 
Mass. 455. 

61. Minn.—Hennepin County v. 
Jones, 18 Minn. 199. 

61.5 NY.—Conlon v. Marshall, 69 N 
1r.S.2d 52, 185 Misc. 638. 

62. Md.—State v. Maryland Inst, for 
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dude from the public schools children who have 
not been vaccinated;®^ may forbid secret fraterni¬ 
ties in public schools,or bar from extra-curricular 
activities those pupils refusing to promise not to be 
members thereof;®^*® may regulate liability for 
libel;®® may prohibit the wasteful use of natural 
gas;®® may regulate the use of soft coal by fac¬ 
tories within a certain distance of any city;®'^ may 
prohibit provisions in insurance policies for the 
payment of less than the amount of benefit stated 
on the face of the policy,®® and may regulate or 
prohibit the importation of diseased animals, if the 
statute applies equally to citizens of all the states,®® 
with the limitation, however, that such laws must 
not discriminate against animals being brought 
within the state in favor of those already within 
it^O 

While in the matter of police regulation, how¬ 
ever, the powers of the state are very broad, it 
cannot single out a corporation, any more than a 


16A C.J.a 

natural person, and subject it to burdens which are 
not cast on others similarly situated, without con¬ 
travening the limitations of the Fourteenth Amend¬ 
ment of the federal constitutional 

§ 473. Regulating Trades, Professions, or 
Business 

The right to labor, to pursue any lawful employ¬ 
ment in a lawful manner, and to make lawful contracts 
are rights enjoyed by citizens under the protection of the 
Constitution of the United States; but a state or municU 
pallty, in the exercise of its police power, may regulate 
such rights by reasonable enactments, in the interest of 
public welfare. 

The right to labor, to pursue any lawful employ¬ 
ment in a lawful manner, and to make lawful con¬ 
tracts are rights enjoyed by the citizen under the 
protection of the Constitution of the United 
States, *^2 and any statute or ordinance which ar¬ 
bitrarily and unreasonably abridges such rights is 
unconstitutional^® Thus, a state or municipality 


Promotion of Mechanic Arts, 41 A. 
126, 87 Md. 643. 

Pa.—Commonwealth v. Bdsall, 13 Pa. 
Dist. 609. 

Compulsory educatlou as applied to 
religious group 

Pa.—Commonwealth v. Beiler, 62 
Lanc.L.Rev. 167, 64 York Leg.Rec. 
133, affirmed 79 A.2d 134. 

63. Cal.—^French v. Davidson, 77 P. 
663, 143 Cal. 668. 

jsr.T.—Viemelster v. White, 72 N.E. 
97, 179 N.Y. 235, 103 Am.S.R. 859, 
70 L.R.A. 796, 1 Ann.Cas. 334. 

64. U.S.—^Husrhes v. Caddo Parish 
School Bd., D.C.La., 67 P.Supp. 508, 
affirmed 65 S.Ct. 662, 323 U.S. 685, 
89 L.Ed. 564. 

64. Cal.—Bradford v. San Francisco 
Bd. of Education, 121 P. 929, 18 
Cal.App. 19. 

64.5 l^.C .—Cogrgins v. Board of Edu¬ 

cation of City of Durham, 28 S.E. 
2 d 627, 223 N.C. 763. 

65. Ohio.—Byers v. Meridian Print¬ 
ing Co.. 95 N.E. 917, 84 Ohio St. 
408, 38 L.R.A.,N.S., 913. 

66 . Ind.—Townsend v. State, 47 N. 
B. 19, 147 Ind. 624, 62 Am.S.R. 477, 
37 L.R.A. 294. 

67. N.Y.—Brooklyn v. Nassau Elec¬ 
tric R. Co., 61 N.Y.S. 33, 44 App. 
Div. 462. 

68 - Tex.—^Pirst Texas State Ins. Co. 
V. Smalley, Civ.App., 233 S.W. 314. 

69. U.S.—Reid v. People, Colo., 23 
S.Ct. 92, 187 U.S, 137, 47 L.Ed. 108. 
Nev.—^Ex parte Goddard, 190 P. 916, 
44 Nev. 128. 

12 C.J. p 1122 note 90. 

Dipping sheep 

The Sheep Commission Law re¬ 
quiring all sheep brought into the 
state to be dipped, does not abridge 


the privileges and immunities of cit¬ 
izens of the several states, the law 
being properly construed as refer¬ 
ring to sheep brought into Nevada 
whether owned by citizens of Nevada 
or of a sister state. 

Nev.—Ex parte Goddard, supra. 

70. Idaho.—State v. Duckworth, 51 
P. 456, 6 Idaho 642, 95 Am.S.R. 109, 
39 L.R.A, 365, 

12 C.J. p 1122 note 91. 

71. U.S.—Southern Bell Telephone & 
Telegraph Co. v. Town of Calhoun, 
D.C.S.C., 287 F. 381. 

72. U.S,—Valle v. Stengel, C.A.N.X, 
176 F.2d 697. 

Edwards v. Leaver, D.C.R.I., 102 
F.Supp. 698—^Western Mut. Fire 
Ins. Co. V. Lamson Bros. & Co., 
D.aiowa, 42 F.Supp. 1007. 

Cal.— Corpus JTuris Secundum quoted 
in Whitcomb v. Emerson, 116 P.2d 
892, 898, 46 Cal.App.2d 263. 

Corpus Juris Secundum cited in 
Credit Bureau of San Diego v. 
Johnson. 142 P.2d 963, 966, 61 Cal. 
App. 2d Supp. 834. 

Tex.—Ex parte Talklngton, 104 S. 
W.2d 495, 132 Tex.Cr. 361—Talbott 
v. State, Cr.App., 75 S.W.2d 1116— 
Ex parte Martin, 74 S.W.2d 1017, 
127 Tex.Cr. 25. 

W.Va.—State v. Goodwill, 10 S.E. 286, 
33 W.Va. 179, 26 Am.S.R. 863, 6 
L.R.A. 621. 

12 C.J. p 1123 note 94. 

73. Cal.—People v. Osborne, 69 P. 
2d 1083, 17 Cal.App.2d Supp. 771. 

La.—City of New Orleans v. New 
Orleans Butchers’ Co-op. Abattoir, 
96 So. 113, 153 La. 636. 

N.M.—Franklin Fire Ins. Co. v. Mon¬ 
toya, 251 P. 390, 32 N.M. 88. 

Pa.—Brown V. Boardman, 33 Pa.D. & 
C. 581, 46 Dauph.Co. 140—Sperry 
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& Hutchinson Co. v. Boardman, 33 
Pa.Dist. & Co. 672, 46 Dauph.Co. 
146. 

Tex.—^Ex parte Talkington, 104 S.W. 
2d 496, 132 Tex.Cr. 361—Talbott 
V. State, Cr.App., 75 S.W.2d 111«— 
Ex parte Martin, 74 SW.2d 1017, 
127 Tex.Cr. 26. 

Validity of provisions relating to 
fishing as discriminating against 
nonresidents see supra § 470. 
Uncoustltutloual provisions 

(1) Statute prohibiting more than 
one agent of fire Insurance company 
in each town. 

N.M.—Franklin Fire Ins. Co. v. Mon¬ 
toya, 261 P. 390, 32 N.M. 88. 

(2) Statute prohibiting advertising 
of cigarettes or cigarette paperfi. 
Kan.-^LIttle v. Smith, 257 P. 959, 124 

Kan. 237, 67 A.L.E. 100. 

(3) Ordinance prohibiting adver¬ 
tisement of prices of barbering in 
any publication, handbill, or notice, 
or display of price list so as to be 
visible from outside of shop. 

Cal.—People v. Osborne, 69 P.2d 1083, 
17 Cal.App.2d, Supp., 771. 
Provisions held unconstitutional 
(1) Where plaintiffs in conducting 
their business of selling at retail 
jewelry, rugs, etc., adopted method 
of effecting sales which embraced 
some of the features of public auc¬ 
tion sales but differed in that plain¬ 
tiffs permitted patrons who submit¬ 
ted bids to return merchandise within 
one year period and procure refund of 
full amount paid, application of or¬ 
dinance of defendant municipality 
prohibiting auction sales of certain 
goods after six p. m. to plaintiffs and 
their methods of doing business 
would be violative of rights guar¬ 
anteed to plaintiffs by federal Con¬ 
stitution. 
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may not discriminate against the sale within its 
jurisdiction of certain articles of merchandise mere¬ 
ly on the ground that they have been produced out¬ 
side the state,or prohibit the transportation or 
sale without the state of natural gas produced with¬ 
in the state,or make a mere breach of contract to 
labor a criminal offense.*^® A statute fixing or 
regulating the price of personal services which are 
not performed in connection with a business affected 
with a public interest or devoted to a public pur¬ 
pose is invalid.'^^-S A statute prohibiting the con¬ 
duct of any business within a certain distance of an 
agricultural fair without the consent of the society 
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conducting the fair abridges the privileges and im¬ 
munities of citizens of the United States,and the 
same is true of a municipal ordinance requiring re¬ 
tailers selling coal within the municipal limits to 
maintain coal yards thereinJS 

This protection is enjoyed, however, subject to 
the police power of the state to regulate profes¬ 
sions, trades, occupations, and contracts in the in¬ 
terest of the public welfare.'^^ Thus, the states, 
without violation of the rights secured to citizens by 
the federal Constitution, may place conditions or re¬ 
strictions on the exercise of the professions of 
medicine and surgery,such as requiring a gov- 


U.S.—Zaconick v. City of Hollywood, 
DJC.Fla., 85 F.Supp. 52. 

(2) Application of statutes prohib¬ 
iting criminal syndicalism and sedi¬ 
tion so as to prevent Jehovah’s Wit¬ 
nesses from carrying on business of 
selling or distributing printed mat¬ 
ter was unconstitutional. 

U.S.—Beeler v. Smith, D.C.Ky., 40 F. 
Supp. 139. 

‘74. U.S.—Welton v. State of Mis¬ 
souri, Mo., 91 U.S. 275, 23 L.Bd. 
347. 

Ala.—Cullman v. Arndt, 28 So. 70, 
125 Ala. 581. 

12 C.J, p 1123 note 95. 

’75. U.S.—Kansas Natural Gas Co, 

V. Haskell, C.C.Okl., 172 F. 545, af¬ 
firmed 31 S.Ct. 664, 221 U.S. 229, 
55 L.Bd. 716, 35 L.R.A.,N.S., 1193. 

76. Ala.—Toney v. State, 37 So. 332, 
141 Ala. 120, 109 Am.S.R. 23, 67 
L.R.A. 286, 3 Ann.Cas. 319. 

Miss.—State v. Armstead, 60 So. 778, 
103 Miss. 790, Ann.Cas.l915B 495. 
76.5 Ark.—Noble v. Davis, 161 S.W. 

2d 189, 204 Ark. 156. 

Or.—Christian v. La Forge, 242 P. 

2d 797, 194 Or. 450. 

Barbers 

A statute authorizing a board of 
barber examiners to adopt a scale of 
minimum prices for barbering serv¬ 
ices was unconstitutional. 

Ark.—Noble v. Davis, 161 S.W.2d 
189, 204 Ark. 156. 

•Or.—Christian v. La Forge, 242 P. 
2d 797, 194 Or. 450. 

77. Ohio.—^A. O. Markley v. State, 
31 Ohio Ctr.Ct. 225. 

78. U.S.—May Coal & Grain Co. v. 
Kansas City, D.C.Mo., 10 F.Supp. 
792. 

‘79. U.S.—Finn v. Railroad Commis¬ 
sion, D.C.Cal., 2 F.Supp. 891. 

Ala.—Messer v. Southern Airways 
Sales Co., 17 So.2d 679, 246 Ala. 
462. 

Cal.—^Ex parte Hartmann, 7,6 P.2d 
709, 25 Cal.App.2d 55—People v. 
Stelling, 21 P.2d 167, 131 CaLApp. 
300. 

,Del.—State v. Da;nberg, 8 A.2d 596, 1 
Terry 138. 


Iowa.—State v. Bartels, 181 N.W. 508, 
191 Iowa 1060, reversed on another 
ground Bartels v. State of Iowa, 
43 S.Ct. 628, 262 U.S. 404, 67 L.Bd. 
1047. 

N.Y.—People v. Raport, 183 N.Y.S. 

589, 193 App.Div, 135. 

Tenn.—Corpus Juris cited in Petty 

V. Phoenix Cotton Oil Co., 264 S.W. 
353, 354, 150 Tenn. 292. ' 

Va.—State v. Morrison, 127 S.E. 75, 
98 W.Va. 289. 

W.Va.—Corpus Juris Secundum cited 
in Tweel v. West Virginia Racing 
Commission, 76 S.E.2d 874, 879, ap¬ 
peal dismissed 74 S.Ct. 123, 346 U.S. 
869, 98 L.Bd. 379. 

Particular regulations held valid 

(1) Provision that pool selling 
may be conducted at race courses 
and only there. 

Mo.—State v. Thompson, 60 S.W. 
1077, 160 Mo. 333, 83 Am.S.R. 468, 
54 L.R.A. 950, followed in State v. 
Flynn, 60 S.W. 1133, 160 Mo. 351. 

(2) Prohibiting person not having 
established place of business in city 
from soliciting magazine subscrip¬ 
tions from house to house without 
obtaining permit. 

Cal,—^Ex parte Hartman, 76 P.2d 709, 
25 Cal.App.2d 65, followed in Ex 
parte Albrecht, 76 P.2d 713, 25 Cal. 
App.2d 750. 

Pa.—Smith v. Lemme, 75 Pa.Dist. & 
Co. 275, 43 Mun.L.R. 64. 

(3) Prohibitinig pollution of the 
waters of the state. 

Pa.—Commonwealth v. Emmers, 33 
Pa. Super. 151, affirmed 70 A. 762, 
221 Pa. 298. 

(4) Prohibiting delivery into any 
tank of liquid fuels or like products 
other than those intended to be stor¬ 
ed therein and distributed therefrom, 
as indicated by manufacturer’s or 
distributor’s name thereon. 

Ark.—Glover v. State, 105 S.W.2d 82, 

194 Ark. 66. 

(6) Employment of pilots. 

Ga.—Thompson v. Spraigue, 69 Ga. 
409, 47 Am.R. 760. 

(6) Mode of mortgaging. 

Ind.—Zumpfe v. Gentry, 54 N.E. 805, 
153 Ind. 219. 


(7) Recording assignments for the 
benefit of creditors. 

Pa.—^Hilliard v. Enders, 46 A. 839, 196 
Pa. 687. 

Codperative Marketing Act, au¬ 
thorizing the formation of associa¬ 
tions to promote the orderly market¬ 
ing of agricultural products through 
cooperatives, to prevent speculation 
and waste, etc., does not violate 
Minn.Const. art 1 § 2, as depriving 
any citizen of right and privileges. 
Minn.—Minnesota Wheat Growers' 
Co-op. Marketing Assn. v. Higgins, 
203 N.W. 420, 162 Minn. 471. 

liabor union rule that nonresident 
contractor must pay highest wage in 
either of two towns, applying to 
everybody, regardless of state resi¬ 
dence, was not unlawful discrimina¬ 
tion. 

U.S.—Barker Painting Co. v. Local 
No. 734, Brotherhood of Painters, 
Decorators, and Paper Hangers of 
America, D.C.N.J., 12 P.2d 945, af¬ 
firmed, C.C.A., 34 P.2d 3, affirmed 
50 S.Ct. 356, 281 U.S. 462, 74 L.Ed. 
967. 

80. U.S.—Steinbach v. Metzger, C.C. 
A.Pa., 63 P.2d 74. 

Ala.—State v. State Board of Medi¬ 
cal Examiners, 95 So. 295, 209 Ala. 
9. * 

Colo.—People v. Max, 198 P. 150, 70 
Colo. 100. 

Ga.—^Hughes v. State Board of Med¬ 
ical Examiners, 134 S.E. 42, 162 
Ga. 246, followed in 134 S.E. 49, 
162 Ga. 267. 

Or.—Corpus Juris Secundum cited In 

State v. Buck, 262 P.2d 495, 512, 200 
Or. 87. 

W.Va.—State v. Morrison, 127 S.E. 
75, 98 W.Va. 289. 

Wis.—State v. Michaels, 277 N.W, 
157, 226 Wis. 574—Piper V; State, 
158 N.W. 319, 163 Wis. 604. 

12 C.J. p 1123 note 1. 

Bducatlonal qualifications 

It is not arbitrary or unreasonable 
to require that all who deal with 
anatomy and system of human body 
and diagnose its ills, and offer their 
services to public, should have educa- 
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ernmental examinations! and a certificate of quali- tice in such courts not being a privilege or immuni- 

fication from the state board of medical examiners,S2 ty protected by the federal Constitution ;85 may 

or a medical school or college diploma may place reasonable conditions or restrictions on the 
regulate membership in a state board of healthexercise of the professions of dcntistrySS and phar- 
may prescribe the qualifications of attorneys to macy,S! and on the exercise of various trades, oc- 
practice law in the state courts, the right to prac- cupations, or employments,S8 or on the maintenance 


tional qualifications required by stat¬ 
ute. 

U.S.—Steinbach v. Metzger, C.C.A.Pa., 
63 F.2d 74. 

81. W.Va.—State v. Morrison, 127 S. 
B. 75, 98 W.Va. 289. 

12 C.J. p 1123 note 2. 

82. Ala.—Wideman v. State, 104 So. 
438, 20 Ala.App. 422, certiorari de¬ 
nied Bx parte Wideman, 104 So. 
440, 213 Ala. 170. 

83. Ala.—State v. State Board of 
Medical Examiners, 95 So. 295, 209 j 
Ala. 9. 

12 C.J. p 1123 note 3. ! 

Bequlrements for admission to med¬ 
ical college j 

3Sro privilege or immunity guaran-! 
teed by U.S.Const. Amend. 14 is 
abridged by requirement that appli¬ 
cant for certificate to practice med¬ 
icine be a graduate of a medical col¬ 
lege requiring two years’ college 
work for admission. 

Ala.—State v. State Board of Medi¬ 
cal Examiners, supra. 

84. II.I.—State V. HefCernan, 100 A. 
55, 40 R.L 121. 

Statute hold valid 

A statute requiring that four of 
the seven members of the state 
board of health be members of some 
medical society incorporated in the 
state la not in violation of U.S.Const. 
Amend. 14, § 1, as abridging privi¬ 
leges and immunities of citizens. 

R.I.—State V. Heffernan, supra. 

85. TT.S.—Brents v. Stone, D.IC.III., 
60 P.Supp. 82. 

Keeley v. Evans, D.C.Or., 271 F. 
520, appeal dismissed 42 S.Ct. 184, 
257 U.S. 667, 66 L.Bd. 426. 

La.—State v. Rosborough, 94 So. 858, 
152 La. 945. 

Neb.—State ex rel. Ralston v. Turner, 
4 N.W.2d 302, 141 Neb. 556, 144 
A.L.R. 138. 

N.C.—Baker v. Varser, 82 S.E.2d 90, 
240 N.C. 260. 

Utah.—Ruckenbrod v. Mullins, 133 P. 
2d 325, 102 Utah 548, 144 A.L.R. 
839. 

Bisbarmeut 

A judgment of a state court dis¬ 
barring an attorney does not de¬ 
prive him of any privilege or im¬ 
munity secured by the constitution 
or laws of the United States. 

U.S.—Philbrook v. Newman, C.C.Cal., 
85 F. 139. 

Prohibiting corporations from prac¬ 
ticing law 

Construction of statute, prohibit¬ 
ing corporations from practicing law 


or doing law business, as prohibiting 
trust company from drafting wills 
and trust agreements and giving le¬ 
gal advice concerning them in con¬ 
sideration of its nomination as ex¬ 
ecutor or trustee, did not deprive it 
of any constitutional rights. 

Mo.—State ex inf. Miller v. St. Louis 
Union Trust Co., 74 S.W.2d 348, 
335 Mo. 845. 

86. Mich.—^Lewis v, Michigan State 
Board of Dentistry, 269 N.W. 194, 
277 Mich. 334. 

Minn.—State v. Graves, 207 N.W. 
560, 166 Minn. 496—Graves v. 

State, 201 N.W. 933, 161 Minn. 422, 
error dismissed 46 S.Ct. 335, 270 
U.S. 669, 70 L.Ed. 790. 

12 C.J. p 1124 note 6. 

Requiring personal presence In of¬ 
fice 

The statute forbidding any person 
to conduct a dental office in his name 
unless he is personally present in 
the office a majority of the time, 
provided that statute should not pro¬ 
hibit any person from continuing to 
conduct any office legally conducted 
in the state when statute took effect, 
is not discriminatory because it ab¬ 
solutely forbids a dentist from con¬ 
ducting two or more offices at the 
same time instead of merely mak¬ 
ing the act forbidden more difficult 
or expensive by the requirement of 
necessary prerequisites which are 
capable of being accomplished. 
Wash.—Campbell v. State, 122 P.2d 
458, 12 Wash,2d 459. 

87. Ky.—^King v. Kentucky Bd. of 
Pharmacy, 169 S.W. 600, 160 Ky. 
74. 

Or.—Anderson v. Farr, 191 P. 346, 
97 Or. 137. 

88. Fla.—State v. Rose, 122 So. 226, 
97 Fla. 710. 

Ill.—People V. Stokes, 118 N.E. 87, 
281 Ill. 159. 

Va.—Corpus Juris Secundum cited in 
Flax V. City of Richmond, 62 S.E. 
2d 250, 255, 189 Va. 273. 

Trades or occupations subject to reg¬ 
ulation 

(1) Auctioneers. 

Minn.—^Wright v. May, 149 N.W. 9, 
127 Minn. 150, L.R,A.1915B 151. 

(2) Bar employees, by requiring 
fingerprinting. 

Nev.—Norman v. City of Las Vegas, 
177 P.2d 442, 64 Nev. 38. 

(3) Brokers. 

Fla,—State v. Rose, 122 So. 225, 97 
Fla. 710. 


(4) Emigrant agent.s. 

U.S.—Williams v. Fears, 21 S.Ct. 128, 
179 U.S. 270, 45 L.Ed. 186. 

S.C.—State V. Napier, 41 S.E. 13, 63 
S.C. 60. 

(5) Factors, by requiring commis¬ 
sion merchants to file bond and au¬ 
thorizing agriculture commissioner 
to investigate claims and bring ac¬ 
tion on bond. 

N.Y.—Baldwin v. Standard Accident 
Ins. Co. (Olivit Action), 261 N.Y.S. 
507, 237 App.Div. 334, affirmed 188 
N.E. 71, 262 N.Y. 575. 

(6) Miners, by requiring two years 
experience in mining within the state 
as a condition of receiving a certifi^ 
cate as a licensed miner. 

N.J.—Dunn v. Hoboken, 88 A. 1053; 

85 N.J.Law 70. 

Pa.—Commonwealth v. Shalcen, 64 
A. 797, 215 Pa. 505. 

(7) Private detectives. 

Ga.—Lehon v. Atlanta, 84 S.E. 6,08^ 
16 Ga.App. 64. 

(8) Railroad engineers, by requir¬ 
ing an examination and licensing of 
all railroad engineers. 

U.S.—Smith V. Alabama, Ala., 8 S. 
Ct. 664, 124 U.S. 465, 31 L,Ed. 608. 

(9) Secondhand dealers. 

U.S.—Rosenthal v. People, N.Y., 33 
S.Ct 27, 226 U.S. 260, 67 L.Bd. 
212 . 

(10) Title abstracters, by requiring 
them to have an independent set of 
abstract books or indexes. 

Okl.—^Application of Richardson, 184 
P.2d 642, 190 Okl. 406. 

Money lenders 

(1) A reasonable regulation of 
money lenders is valid. 

Ill.—People V. Stokes, 118 N.E. 87, 

I 281 Ill. 169. 

(2) A statute, however, defining 
loan brokers, providing regulations 
therefor and punishment for viola¬ 
tion thereof, which requires every 
private citizen engaged in such busi¬ 
ness, not only to give a bond, but 
to file a written irrevocable power 
of attorney naming the county judge 
of the county as his duly authorized 
agent, for the purpose of accepting 
service and consenting that service 
of any civil process on such judge 
shall be valid, is unconstitutional. 
Tex.—Juhan v. State, 216 S.W. 873, 

86 Tex.Cr. 63. 

Pawnbrokers 

Ordinance limiting number of 
pawnbrokers in city was not invalid 
as a denial of privileges. 
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of certain kinds of business,such as the insurance 
business,90 common carriers,9^ public warehouses,92 
and other public service corporations.93 A statute 
which forbids a corporation to engage in farm- 
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ing or to own agricultural land not necessary in the 
operation of its business does not abridge privileges 
and immunities of citizens.93-5 


Va.—^Flax v. City of Richmond, 52 
S.E.2d 250, 189 Va. 273. 

89. N.Y.—People v. Raport, 183 N. 

Y.S. 689, 193 App.Div. 135. 

R.I.—Prata Undertaking Co. v. State 
Board of Embalming & Funeral 
Directing, 182 A. 808, 56 R.I. 454, 
104 A.L.R. 389. 

Wash.—City of Spokane v. Coon, 100 
P.2d 36, 3 Wash.2d 243. 

Barber shop 

A statute authorizing state board 
to prescribe opening and closing 
hours for barber shops was uncon¬ 
stitutional. 

Ark.—Noble v. Davis, 161 S.W.2d 189, 
204 Ark. 156. 

Dairies 

Mo.—St. Louis V. Schefe, 67 S.W. 
1100, 167 Mo. 666, affirmed 24 S. 
Ct. 676. 194 U.S. 373, 48 L.Ed. 1024 
—St. Louis V. Fischer, 67 S.W. 872, 
167 Mo. 654, 99 Am.S.R. 614, 64 L, 
R.A. 679, affirmed 24 S.Ct. 673, 194 
U.S. 361, 48 L.Ed. 1018. 

Itinerant venders 

U.S.—^Whisler v. City of West Plains, 
Mo., D.C.Mo., 43 F.Supp. 654, af¬ 
firmed, C.C.A,, 137 F.2d 938. 

Ky.—-West v. Mt. Sterling, 65 S.W. 
120, 23 Ky.L. 1670. 

R.I.—State V. Poster, 46 A. 833, 22 
R.L 163, 50 L.R.A, 339. 

Vt.—State V. Harrington, 35 A. 515, 
68 Vt. 622, 34 L.R.A. 100. 
Manufacturers of infants’ clothing 
Labor Law § 104, prohibiting the 
manufacture of infants* wearing ap¬ 
parel in tenements used for residence 
purposes is not void, as discriminat¬ 
ing against citizens of New York in 
favor of those of foreign states. 
N.Y.—People v. Raport, 183 N.Y.S. 
589, 193 App.Div. 135. 

Mining prospectors 

Statute authorizing permits to 
prospect for and develop public lands 
for minerals is not Invalid as an at¬ 
tempt to abridge the rights, privi¬ 
leges, and immunities of the citizens 
of the United States. 

Neb.—Briggs v. Neville, 170 N.W. 
188, 103 Neb. 1. 

Oil well operators 

Statutory regulations dealing with 
the location and spacing of oil and 
gas wells, including provisions for 
pooling and proration of interests, 
without providing equal treatment 
of rights of surface owners in com¬ 
mon source of supply, or containing 
provisions looking to prevention of 
hardship on owners in particular 
cases, are unconstitutional as deny¬ 
ing the privileges and Immunities of 
citizens. 


Cal.—Bernstein v. Bush, 177 P.2d 
913, 29 Cal.2d 773. 

Opium dens 

Mo.—State v. Lee, 38 S.W. 583, 137 
Mo. 143. 

Plumbers 

(1) A statute creating a board for 
the examination of plumbers, and 
forbiddingr any person to exercise 
the calling of master plumber with¬ 
out passing an examination before 
such board, is a valid exercise of the 
police power. 

N.Y.—People v. Warden City Prison, 
39 N.E. 686, 144 N.Y. 529, 27 L.R.A. 
718. 

(2) On the other hand, a similar 
statute, applying not only to master 
plumbers, but to journeymen plumb¬ 
ers as well, has been held invalid as 
abridging privileges and immunities 
of citizens. 

Wash.—State v. Smith, 84 P. 851, 42 
Wash. 237, 114 Am.S.R. 114, 5 L. 

R. A.,N.S., 674, 7 Ann.Cas. 677. 

Slaughterhouses 

(1) Statute granting exclusive 
privilege of conducting slaughter¬ 
house in certain parishes for twenty- 
five years, was not invalid as depriv¬ 
ing butchers of the locality of the 
right to exercise their trade. 

U.S.—In re Slaughterhouse Cases, 
La., 16 Wall., 36, 21 L.Ed. 394. 

(2) But a statute prohibiting the 
sale of dressed meat within any mu¬ 
nicipality unless the animal was in¬ 
spected there within twenty-four 
hours before it was slaughtered, in 
effect prohibits the importation of 
meats slaughtered in other states, 
whose citizens cannot conform to the 
mode of inspection prescribed, and is 
unconstitutional. 

U.S.—Minnesota v. Barber, Minn., 10 

S. Ct. 862, 136 U.S. 313, 34 L.Ed. 465. 

TTudertakers 

Provision of statute regulating op¬ 
eration of undertaking business au¬ 
thorizing state board of embalming 
and funeral directing to revoke or 
suspend any funeral directing license 
for any cause deemed sufficient in 
judgment of board is not unconstitu¬ 
tional as abridging privileges or im¬ 
munities of citizens. 

R.I.—Prata Undertaking Co. v. State 
Board of Embalming & Funeral 
Directing, 182 A 80.8, 65 R.I. 454, 
104 A.L.R. 389. 

90. U.S.—^Wheeler v. Business Men’s 
Acc. Ass'n of America, D.C.Mo., 
247 F. 677. 

Mo.—Daggs V. Orient Ins. Co., 38 S 
W. 85, 136 Mo. 382, 58 Am.S.R. 638. 
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35 L.R.A. 227, affirmed 19 S.Ct. 281, 
172 U.S. 557, 43 L.Ed. 552. 

N.J.—State V. New Jersey Indemnity 
Co., 113 A. 491, 95 N.J.Law 308. 

Pa.—Pennsylvania State Real Estate 
Commission v. Hoff, 62 Dauph.Co. 
432. 

Bllminatliig suicide as defense to 

insurance policies issued to citizens 
of Missouri, was held not violative 
of federal Const. Amend. 14, as to 
privileges and immunities of citizens 
of the United States. 

U.S.—Bowen v. New York Life Ins. 
Co., C.C.A.MO., 117 F.2d 298, cer¬ 
tiorari denied 61 S.Ct. 1102, 313 
U.S. 583, 85 L.Ed. 1639. 

Wheeler v. Business Men’s Acc. 
Ass’n of America, D.C.Mo., 247 F. 
677. 

Mo.—Lukens v. International Life 
Ins. Co., 191 S.W. 418, 269 Mo. 574. 

91. Ill.—Checker Taxi Co. v. Col¬ 
lins, 151 N.E. 676, 320 Ill. 605. 

12 C.J. p 1124 note 16. 

Bequlring indemnity bond 

L.1923 pp 542-545 §§ 42a-42d, re¬ 
quiring operators of motor vehicles 
for passenger hire in city of one 
hundred thousand or more to file in¬ 
demnity bond or insurance policy to 
secure payment for injuries, were 
not invalid as arbitrarily discrimina¬ 
tory. 

Ill.—Checker Taxi Co. v. Collins, 
supra—^Weksler v. Collins, 147 N. 
E. 797, 317 Ill. 132. 

42 C.J. p 713 note 88. 

92. Ill.—Munn v. People, 69 Ill. 80. 
Tex.—Interstate Forwarding Co. v. 

Vineyard, Civ.App., 3 S.W.2d 947, 
reversed on another ground Inter¬ 
state Forwarding Co. v. Vinyard, 
49 S.W.2d 403, 121 Tex. 289. 

93. Telegraph and telephone compa¬ 
nies 

(1) A statute forbidding telegraph 
company to limit its civil liability 
for negligence is valid. 

U.S.—^Western Union Tel. Co. v. Com¬ 
mercial Mill. Co., Mich., 31 S.Ct. 
69, 218 U.S. 406, 54 L.Ed. 1088, 36 
L.R.A.,N.S., 220, 21 Ann.Cas. 815. 

(2) Gen.Code § 614—52, requiring 
telephone companies to secure cer¬ 
tificate of public convenience before 
operating in city where another com¬ 
pany furnishes adequate service does 
not abridge the privileges or immuni¬ 
ties of citizens of the United States. 
Ohio.—Celina & Mercer County Tele¬ 
phone Co. V. Union-Center M^t. 
Telephone Ass'n, 133 N.E. 540, i02 
Ohio St. 487, 21 A.L.R. 1145. 

33.5 N.D.—Asbury Hospital v. Cass 
County. 7 N.W.2d 438, T2 N.D. 359. 
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A reasonable regulation of laundries,such as 
prohibiting them from doing business between cer¬ 
tain hours,95 is valid; but prohibiting the mainte¬ 
nance of a pay laundry within the town limits is 
invalid.95 So, reasonable regulations of establish¬ 
ments for fat-rendering, bone-boiling, etc., may be 
enacted but an ordinance prohibiting such busi¬ 
ness altogether, without regard to whether or not 
it is so conducted as to constitute a nuisance, is 
invalid.98 A statute may forbid the employment of 
women in any place of amusement where intoxicat¬ 
ing liquors are sold;99 may prohibit the exercise 
of certain kinds of business on Sunday,^ provided 
the prohibition is based on a reasonable classifica¬ 
tion, as stated infra § 496; may prohibit altogether 
the business of fortune-telling and may forbid the 
use of the national flag for advertising purposes,^ 
although as to this there is also authority to the 
contrary.^ A state, without violation of the consti¬ 
tutional provisions in question, may forbid trusts, 
monopolies, and combinations in restraint of trade ;5 
may pass laws for the prohibition of unfair compe¬ 
tition,5 such as laws providing for the fixing of mini¬ 
mum resale prices by manufacturers of trade-marked 


goods ;5*5 may regulate the sale of securities^ or 
prohibit and regulate the sale of certain goods 
may enact laws for the prevention of fraud by for¬ 
bidding the sale of articles manufactured in imita¬ 
tion of other articles ;9 may regulate the sales of 
goods in bulk,i9 and the making and construction 
of contracts,and forbid such as are deemed 
detrimental to the public welfare.12 

Discrimination against nonresidents with respect 
to trades, professions, or business generally is dis¬ 
cussed supra § 470. Discrimination by the imposi¬ 
tion of a license or privilege tax is discussed infra 
§ 479. The validity of statutes classifying certain 
trades, professions, or business, with or without any 
reasonable basis for the classification is treated in¬ 
fra § 496. 

§ 474. Intoxicating Liquors 

A state or municipality may prphlbit or regulate the 
sale, manufacture, or possession of Intoxicating liquors 
without denying or abridging the privileges or immuni¬ 
ties of citizens; but regulations which discriminate 
against nonresidents are unconstitutional. 

The right to sell intoxicating liquor, 19 or to 


a4. Mont.—state v. French, 41 P. 

1078, 17 Mont. 54, 30 413. 

95* Cal.—^Ex parte Moynier, 2 P. 
728, 66 Cal. 33. 

96. TJ.8, —In re Stockton Laundry, 
C-C.Cal., 26 F, 611. 

97. N.Y.—People v. Rosenberg', 22 
N.Y.S, 56, 67 Hun 52, reversed on 
other grounds 34 N.E. 285, 138 N. 
T. 410. 

98. La.—City of New Orleans v. 
New Orleans Butchers' Co-op. 
Abattoir, 96 So. 113, 153 La. 536. 

99. U.S.—In re Considine, C.C.Wash., 
83 F. 157. 

Cal.—People v. Jemnez, 121 P.2d 543, 
49 Cal.App.2d Supp. 739. 

1. Ill,—Springfield v. Richter, 101 
N.E. 192, 257 Ill. 678. 

Minn.—State v. Weiss, 105 N.W. 
1127, 97 Minn. 125. 

12 C.J. p 1126 note 36—60 C.J. p 1036 
note 67. 

2 . Ohio.—^Davis v. State, 160 N.E. 
473, 118 Ohio St. 25, error dismiss¬ 
ed Davis V. State of Ohio, 48 S.Ct. 
432, 277 U.S. 571, 72 -L.Ed. 993. 

3. U.S.—Halte? v. Nebraska, Neb,, 
27 S.Ct. il9, 205 U.S. 34, 61 L.Ed. 
696, 10 Ann.Cas, 525. 

4. Ill.—^Ruhstrat v. People, 67 N.E. 
41, 185 Ill. 133, 76 Am.S.R. 30, 

’ 49 L.R.A. 181. 

5. Mass.—Commonwealth v, Strauss, 
78 N,E. 136, 191 Mass. 545, 11 L.R. 
A.,N.S., 968, 6 Ann.Cas. 842. 

Mich,—^Atty.-Gen. v. Booth, l06 N.W. 
868,. 143 Mich. 89. 'I 


6. Ga.—^Emory v. Grand United Or¬ 
der O. F., 78 S.E, 922, 140 Ga. 423. 

6.5 S.D.—^Miles Laboratories v. Owl 
Drug Co., 295 N.W. 292, 67 S.D. 623. 

7. Iowa.—State v.. Soeder, 249 N.W. 
412, 216 Iowa 815. 

8. U.S.—Whitfield v. State of Ohio, 
Ohio, 56 S.Ct. 532, 297 U.S. 431, 80 
L.Ed. 778, 

Wyo.—State v. W. S. Buck Mercan¬ 
tile Co., 264 P. 1023, 38 Wyo. 47, 
57 A.L.R. 676. 

12 C.J. p 1124 notes 31, 32. 

Iiahel on woolen articles 

Statute requiring disclosure by la¬ 
bel of amount of virgin wool con¬ 
tained in woolen articles offered for 
sale was held valid exercise of po¬ 
lice power, not denying privileges of 
citizens of United States. 

Wyo.—State v, W. S. Buck Mercan¬ 
tile Co., supra. 

Filled milk 

Alleged discriminatory enforce¬ 
ment of filled-milk statute against 
corporate defendant did not abridge 
privileges and immunities of corpo¬ 
rate defendant as a citizen of the 
United States since corporation does 
not possess privileges and immuni¬ 
ties of a citizen. 

Kan,—State ex rel. Mitchell v. Sage 
Stores Co., 141 P.2d 656, 157 Kan. 
404, rehearing denied 143 P.2d 652, 
aflQrmed 65 S.Ct. 9, 323 U.S. 32, 89 
L.Ed. 25. ■ 

9. Md.—^Wright v. State, 41 A. 795, 
88 Md. 436, 

10. Mich.—Musselman Grocery Co. 
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V. Kidd, 115 N.W. 409, 151 Mich. 
478. 

12 C.J. p 1125 note 42—27 C.J. p 875 
note 26. 

11. Ala.—State L. Ins. Co. v. West- 
cott, 52 So. 344, 166 Ala. 192. 

12. U.S.—Booth V. Illinois, Ill., 22 
S.Ct. 425, 184 U.S. 425, 46 L.Ed. 
623. 

Cal.—Parker v. Otis, 62 P. 571, 927, 
130 Cal. 322, 92 Am.S.R. 56, af¬ 
firmed 23 S.Ct. 168, 187 U.S. 606, 
47 L.Ed. 323. 

13. U.S.—^Wylle V. State Board of 
Equalization of California, D.C.Cal., 
21 F.Supp. 604. 

Del.—United Cigar-Whelan Stores 
Corp. V. Delaware Liquor Commis¬ 
sion, 15 A.2d 442, 2 Terry 74. 

Fla.—Mears v. Stone, 10 So. 2d 487, 
151 Fla. 760. 

Jll.—Great Atlantic & Pacific Tea 
Co. V. Mayor and Commissioners of 
Danville, 11 N.E.2d 388, 367 Ill. 
310. 

Ky.—Beacon Liquors v. Martin, 131 
S.W.2d 446, 279 Ky. 468. 

Neb.—Leeman v. Vocelka, 32 N.W.2d 
274, 149 Neb. 702—Griffin v. Gass, 
274 N.W. 193, 133 Neb. 59. 

N.J.—Bumball v. Burnett, 179 A. 307, 
115 N.J.Law 254. 

N.T.—Marks v. Bruckman, 9 N.T.S.2d 
947, 170 Mi^c. 709—Silberglied v. 
Mulrooney, 270 N.Y.S. 290, 150 

Misc. 251. 

R.I.—Sepe V. Daneker, 68 A.2d 101, 
76 R.I. 160. 

Utah.—Utah Mfrs.' Ass’n v. Stewart, 
23 P.2d 229, 82 Utah 198. 
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possess or manufacture it for personal use,^^ is not 
one of the privileges or immunities of a citizen of 
a state or of the United States protected by the 
federal Constitution. Hence, a state or municipality 
may require the payment of a license or privilege 
tax,^^ or prohibit or regulate such sale, manufac¬ 
ture, or possession, without violating the privileges 
or immunities clauses of the federal Constitution,^® 
or similar provisions of a state constitution.^'^ 
Thus, the state may fix wholesale and retail prices 
of liquor at cost plus specified percentages.'^'^-® 

Moreover, the right to a license to sell liquor 
is not within the protection of the guaranties 
of privileges and immunities,and the state may 
limit the grant of such licenses, or operation under 
licenses granted, by regulations limiting the number 
of licenses,!'^-'^® refusing licenses for sale in stores 
engaged in other particular businesses,refusing 


a license for premises near a school, hospital, or 
place of worship, unless permission of the govern¬ 
ing authority of such building has been obtained,^'^-^® 
prescribing terms for credit sales to retailers, 
regulating hours of sale,!*^-®® prohibiting the em¬ 
ployment of women in the business of selling liquor, 
as discussed supra § 473, and requiring employees 

to be fingerprinted.^'^-40 

On the other hand, it has been held that the 
right conferred by act of congress, under the power 
given by the Eighteenth Amendment to the federal 
Constitution, to possess intoxicating liquors in one’s 
private dwelling for family use, is a privilege and 
an immunity from penalties for such possession 
and use, which are protected from abridgment by 
state laws4® Furthermore, a regulation is uncon¬ 
stitutional which discriminates unjustly against non¬ 
residents,’^® as by imposing a heavier license tax 


Wis.—Weinberg v. Kluchesky, 294 
N.W. 530, 236 Wis. 99—^Vieau v. 
Common Council of City of Chip¬ 
pewa Falls, 292 N.W. 297, 236 Wis. 
122 . 

33 C.J. p 508 note 74. 

14 . XJ.S.—Crane v. Campbell, Idaho, 
38 S.Ct. 98, 245 U.S. 304, 62 L.Ed, 
304. 

Wylie V. State Board of Equal¬ 
ization of California, D.C.Cal., 21 
F.Supp. 604. 

Vt.—State V. Lucia, 157 A. 61, 104 
Vt 53. 

Wash.—State v. Fabbri, 167 P. 133, 
98 Wash. 207, L.R.A.1918A 416. 

33 C.J. p 608 note 74. 

15. U.S.—^Wylie v. State Board of 
Equalization of California, D.C. 
Cal., 21 F.Supp. 604. 

W.Va.—Hinebaugh v. James, 192 S. 

E. 177, 112 A.L.R. 59. 

33 C.J. p 508 note 74. 

Time.perlod of residence 

(1) The statutory requirement that 
applicant for license as beer distrib¬ 
utor must have been bona fide resi¬ 
dent of state for four years preced¬ 
ing date of application is within po¬ 
lice power of state and not violative 
of equal privileges and immunities 
clauses, irrespective of statutory 
classification of beer as nonintoxicat¬ 
ing. 

W.Va.—Hinebaugh V. James, supra. 

(2) An ordinance providing that li¬ 
cense be issued only if applicant has 
been a resident of the state contin¬ 
uously for one year prior to date of 
application is valid. 

Wis.—Vieau v. Common Council of 
City of Chippewa Falls, 292 N.W. 
297, 235 Wis. 122. 

16. U.S.—^Wylie v. State Board , of 
Equalization of California, D.C. 
Cal., 21 F.Supp. 604—^Premier- 
Pabst Sales Corporation v. Gross- 
cup, D.C.Pa., 12 F.Supp. 970, affirm¬ 


ed Premier-Pabst Sales Co. v. 
Grosscup, 56 S.Ct. 764, 298 U.S. 
226, 80 L.Ed. 1155. 

Cantini v. Tillman, C.C.S.C., 54 
F. 969. 

Fla.—City of Miami v. State ex rel. 
Green, 180 So. 45. 

Ga.—Saddler v. State, 97 S.E. 79, 148 
Ga. 462. 

Ill.—Great Atlantic & Pacific Tea Co. 
V. Mayor and Commissioners of 
Danville, 11 N.E.2d 388, 367 Ill. 
310. 

Nev.—^Ex parte Donell, 178 P. 23, 42 
Nev. 369—^Ex parte Zwissig, 178 P. 
20, 42 Nev. 360. 

N.T.—Marks v. Bruckman, 9 N.Y.S. 
2d 947, 170 Misc. 709—Silberglied 
V. Mulrooney, 270 N.T.S. 290, 150 
Misc. 251—People v. Blanchard, 
174 N.Y.S. 276, 105 Misc. 401. 
N.D.—State v. Ross, 170 N.W. 121, 
39 N.D. 630. 

Utah.—^Utah Mfrs.’ Ass'n v. Stewart, 
23 P.2d 229, 82 Utah 198. 

W.Va.—Hinebaugh v. James, 192 S.E. 
177, 112 A.L.R. 59. 

12 C.J. p 1124 note 20—33 C.J. p 508 
note 74. 

Manufacture for personal use 

L.1915 p 3 § 4, making it an of¬ 
fense to manufacture intoxicating 
liquor for personal use, does not 
abridge the privileges or immunities 
of citizens of the United States, in 
violation of U.S.'Const. Amend. 14. 
Wash.—State v. Fabbri, 167 P. 133, 
98 Wash. 207, L.R.A.1918A 416. 
Prescriptions 

Ordinance prohibiting the filling of 
prescriptions calling for more than 
eight ounces of alcoholic liquor was 
held not in conflict with Const. 
Amend. 14, on theory that right to 
dispense liquors, within protection of 
such amendment, is conferred by the 
National Prohibition Act. 

U.S.—^Hixson v. Oakes, Cal., 44 S.Ct. 
614, ^66 U.S. '25'4, 68 L.Ed. 1006. 


Possession for personal use 

Statutes prohibiting the possession 
of intoxicating liquors for personal 
use do not deny or abridge privileges 
or immunities of citizens. 

U.S.—Crane v. Campbell, Idaho, 38 S. 

Ct. 98, 245 U.S. 304, 62 L.Ed. 304. 
Mich.—People v. Stambosva, 178 N. 

W. 226, 210 Mich. 436. 

Possession in transportation 

A citizen of Rhode Island was not 
entitled to possession or transporta¬ 
tion within California of liquor im¬ 
ported from Mexico, because of his 
foreign citizenship. 

U.S.—Wylie v. State Board of Equal¬ 
ization of California, D.C.Cal., 21 
F.Supp. 604. 

17. Ga.—Saddler v. State, 97 S.E. 
79, 148 Ga. 462. 

17.5 Ark.—Gipson v. Morley, 233 S. 

W.2d 79, 217 Ark. 560. 

17.10 U.S.—Glicker v. Michigan Liq¬ 
uor Control Commission, C.C.A. 
Mich., 160 F.2d 96. 

Del.—United Cigar-Whelan Stores v. 

Delaware Liquor Commission, 15 
I A.2d 442, 2 Terry 74. 

I 17.15 N.Y.—Marks v. Bruckman, 9 
N.Y.S.2d 947, 170 Misc. 709. 

17.20 Del.—^U h i t e d Cigar-Whelan 
Stores V. Delaware Liquor Com¬ 
mission, 15 A.2d 442, 2 Terry 74. 
17.25 Ky.—Beacon Liquors v. Mar¬ 
tin, 131 S.W.2d 446, 279 Ky. 468. 
17.30 R.I.—Sepe v. Daneker, 68 N.E. 
2d 101, 76 R.I. 160. 

17.35 Neb.—Griffin v. Gass, 274 N. 

W. 193, 133 Neb. 59. 

Wis.—^Weinberg v. Kluchesky, 294 N. 

W. 530, 236 Wis. 99. 

17.40 Nev.—Norman v. City of Las 
Vegas, 177 P.2d 442, 24 Nev. 38. 

18. Fla.—^Hall v. Moran, 89 So. 104, 
81 Fla. 706. 

19. Mich.—People v. Lankton, 163 
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on nonresidents than on citizens of the state for the 
privilege of doing business therein,20 or by dis¬ 
criminating, in the matter of license taxes, in favor 
of liquors produced in the taxing state and against 
the introduction and sale of liquors produced in 
other states but a state law requiring dealers in 
liquor to take out a license has been held not in 
conflict with this provision of the Constitution, al¬ 
though it excludes nonresidents from the privilege 
of obtaining a license, by limiting it to certain 
classes of its own citizens .22 A statute, under which 
the wholesaling of intoxicants in local option dis¬ 
tricts is forbidden, except that a manufacturer may 
sell at his manufactory, although it is in such dis¬ 
trict, does not discriminate against a nonresident 
manufacturer or a wholesale dealer, and is not vio¬ 
lative of any right secured by the federal Consti¬ 
tution. 2 3 

§ 475. Hours and Conditions of Labor 

Privileges or immunities of citizens are not interfered 
with by regulations relating to payment of wages or 
hours of employment, if such regulations have a reason¬ 
able tendency to promote the public welfare. 

Statutes regulating the time and medium of pay¬ 
ment of wages to employees^^ or the hours of em¬ 


ployment,have generally been upheld as against 
the objection that they deny or abridge the privi¬ 
leges or immunities of citizens. However, a statute 
which regulates wages and hours in a particular 
business, in which the regulation has no tendency 
to protect the public health or welfare, is in- 

valid,25-5 

§ 476. Regulating Use of Highways 

The privileges or immunities of citizens are not 
abridged by reasonable regulations as to the use of 
highways. 

Reasonable regulations as to the use of high¬ 
ways do not abridge the privileges or immunities of 
citizens.2s The privileges and immunities guaran¬ 
teed by the federal Constitution must be harmonized 
with the right of a state to enforce reasonable regu¬ 
lations as to the operation of motor vehicles on its 
highways, 27 and it has been held that a state may 
regulate the use of its highways by nonresidents, 
without violating the constitution. 2 3 

State or local authorities may by reasonable regu¬ 
lations in the exercise of the police power limit 
the use of streets^S.S for public meetings^s.io or for 
selling or distributing literature or merchandise,23.15 


N.W. 899, 197 Mich, 470—People 
V. Eberle, 183 N.W. 519, 167 Mich, 
477, aiRrmed 34 S.Ct. 464, 232 U,S. 
700, 58 Ii.Ed. 803. 

33 C.J. p 609 note 86. 

Statute held not to create unjust dis¬ 
crimination 

Indiana statute prohibiting non¬ 
resident manufacturers and wholesal¬ 
ers of alcoholic beverages from sell¬ 
ing their products within state ex¬ 
cept to designated resident importers 
does not create unjust discrimina¬ 
tion between such nonresidents and 
residents of Indiana engaged in same 
business, where residents were re¬ 
quired to pay license fees, taxes, and 
advertising expenses not imposed on 
nonresidents. 

U.S.—Premier-Pabst Sales Co. v. Mc¬ 
Nutt, D.aind,, 17 F.Supp. 708. 

SO. U.S.—^Ward v. Maryland, Md., 
12 Wall. 418, 20 L.Ed. 449. 

33 C.J. p 509 note 84. 

21. TJ.S.—^Webber v. Virginia, Va., 
103 U.S. 344, 26 L.Ed- 565. 

33 C.J. p 509 note 85. 

22. U.S.—^Kohn v. Melcher, iC.C. 
Iowa, 29 F. 433. 

33 C.J. p 609 note 87. 

23. Ky.—Jung Brewing Co. v. Com¬ 
monwealth. 98 S.W. 307, 30 Ky.L. 
267. 

24. Mass.—In re House Bill No. 1,- 
230, 40 N.E. 713, 163 Mass. 689, 28 
L.K.A. 344. 


W.Va.—Peel Splint Coal Co. v. State, 
15 S.E. 1000, 36 W.Va. 802, 17 L.R. 
A. 386. 

25. Nev.—In re Boyce, 75 P. 1, 27 
Nev. 299, 65 L.K.A. 47. 

N.Y.—People v. Warren, 28 N.T.S. 
303, 77 Hun 120. 

Or.—Ex parte Steiner, 137 P. 204, 
68 Or. 218. 

25.5 Ark.—Noble v. Davis, 161 S.W. 

2d 189, 204 Ark. 156. 

Barbers 

The statute fixing wages, and 
hours of barbers is unconstitutional 
as violating “privileges and immuni¬ 
ties” clause of the federal Constitu¬ 
tion and as violating the provisions 
of the state constitution relating to 
acquiring of property, prohibiting the 
granting of unequal privileges and 
immunities, prohibiting the grant of 
“monopolies,” and the provision enu¬ 
merating the rights of the people. 
Ark.—Noble v. Davis, supra. 

26. Ind.—Denny v. City of Muncie, 
149 N.E. 639, 197 Ind. 28. 

W.Va.—Darnall Trucking Co. v. 
Simpson, 12 S.E.2d 616, 122 W.Va. 
556, appeal dismissed 61 S.Ct. 1121, 
313 U.S. 649, 85 L.Ed. 1514. 

12 C.J. p 1125 note 48. 

Ordinance prohibiting display of 
banners, placards, etc., in streets 
or sidewalks except in public pro¬ 
cessions, does not contravene U.S. 
Const. Amend. 14. 

Ind.—Watters v. City of Indianapolis, 
134 N.E. 482, 191 Ind. 671. 
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27 . U.S.—Morrow v; Asher, D.C. 
Tex., 55 F.2d 366. 

S.D.—^Tri-State Transfer Co. v. Mor¬ 
rison, 267 N.W. 646, 63 S.D. 271. 

28. Tex.—Yellow Cab Transit Co. v. 
Tuck, Civ.App., 116 S.W.2d 465, 
error refused—Jacobsen v. Brown, 
Civ.App., 105 S.W,2d 1108, error 
dismissed. 

28.5 Fla.—Stephens v. Stlckel, 200 
So. 396, 146 Fla. 104. 

Ga.—Fitts V. City of Atlanta, 49 S.E. 
793, 121 Ga. 667, 104 Am.StRep. 
167, 67 L.R.A. 803. 

Regulations requiring license for the 
use of streets see infra § 479. 
Xiittering 

City ordinance, forbidding the de¬ 
positing of waste, litter, etc., on 
streets of the city, was valid as 
against contention that it was an 
unconstitutional interference with 
right of religious liberty of Jeho¬ 
vah's Witnesses, who sold religious 
literature on city streets. 

U.S.—Whisler v. City of West Plains, 
Mo., D.C.Mo., 43 F.Supp. 654, af¬ 
firmed, C.C.A., 137 F.2d 938. 

28.10 U.S.—Hague V. Committee for 
Industrial Organization, N.Y., 69 
S.Ct 954, 307 U.S. 496, 83 L.Ed. 
1423. 

Ga,—Pitts V. City of Atlanta, 49 S.E. 
793, 121 Ga. 667, 104 Am.S.R. 167, 
67 L.R.A. 803. 

Ohio.—City of Cleveland v. Tussey, 
13 Ohio Supp. 11. 

28.15 U.S.—^Whisler v. City of West 
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but the privilege of a citizen of the United States 
to use streets and parks for the communication of 
views on national questions must not, in the guise of 
regulation, be abridged or denied.2S-20 Thus, an 
ordinance making it unlawful for three or more per¬ 
sons assembled on the street to neglect to disperse 
on instructions of a police officer has been held in- 
valid;28*25 but an ordinance making it unlawful for 
persons composing a crowd which obstructs free 
passage of the street or sidewalk to fail to disperse 
when ordered by police officer to do so has been held 
valid. 

§ 477. Fish and Game Laws 

The privileges or immunities of citizens are not 
abridged by reasonable regulations for the protection of 
game and fish. 

Regulations for the protection of fish and game 
have generally been upheld as against the objection 
that they deny or abridge the privileges or immuni¬ 
ties of citizens,and, as shown supra § 470, may 
even discriminate against nonresidents. A statute 
requiring commercial fishermen to return undersized 
fish to the water, but not requiring noncommercial 
fishermen to do so, is valid.^^-S Jt has been held 
that the privileges and immunities clause has no ap¬ 
plication to a statute providing for the conservation 
and regulation of the salmon industry.29-io 


§ 478. Exercise of Taxing Power 

a. In general 

b. Discrimination against nonresidents 
a. In General 

The taxing power of the state is plenary, and the 
guaranty with respect to privileges and immunities re¬ 
stricts the power only where such a result is clearly re¬ 
quired. Whether a tax statute denies or abridges privi¬ 
leges or immunities of citizens depends on its practical 
operation and effect and not on mere questions of form, 
construction, or definition. 

Within constitutional limits, the power of a state 
to tax is plenary, and only emphatic requirements 
of the Constitution authorize an interpretation of 
the privileges and immunities clause which restricts 
the power.29-50 When the question is whether a 
state tax law contravenes the provisions of the con¬ 
stitution, the decision must depend not on any mere 
question of form, construction, or definition, but 
on the practical operation and effect of the tax im¬ 
posed.^® The constitutional provisions are not vio¬ 
lated by a state statute authorizing the tax commis¬ 
sion to adjust a corporate franchise tax on the 
basis of corporate business within and without the 
state,2i or by a statute which exempts from taxa¬ 
tion the property of veterans of the Spanish-Amer- 
ican and World Wars,S2 or by the collection and 
retention by the state of an inheritance tax paid 


Plains, Mo., D.C.Mo., 43 F.Supp. i 
654, affirmed, aC.A., 137 F.2d 938. | 

Fla.—Stephens v. Stickel, 200 So. 396, 
146 Fla. 104. 

Kegtilations held valid 

(1) An ordinance prohibiting go¬ 
ing on the traveled portion of streets 
for the purpose of distributing lit¬ 
erature to vehicles or for any other 
purpose not commonly accorded to 
the traveling public is valid. 

Fla.—Stephens v. Stickel, supra. 

(2) City ordinance which forbade 
the occupancy of sidewalks for the 
purpose of soliciting funds or selling 
merchandise, including books and lit¬ 
erature, within certain hours was 
valid. 

U.S.—^Whisler v. City of West Plains, 
Mo., D.C.Mo., 43 F.Supp. 654, af¬ 
firmed, C.C.A.,-137 F.2d 938. 

28.20 U.S.—Hague v. Committee for 
Industrial Organization, N.J., 59 S. 
Ct. 954, 307 U.S. 496, 83 L.Ed. 1423. 
Ohio.—City of Cleveland v. Tussey, 
13 Ohio Supp. 11. 

28.25 Ohio.—^Village of Deer Park 

V. Schuster, 4 Ohio Supp. 394. 

28.30 Cal.~Ex parte Bodkin, 194 P. 
2d 588, 86 Cal.App.2d 208. 


29. Mich,—People v. Zimberg, 33 N. 

W.2d 104, 321 Mich. 655—People v. 
Van Pelt, 90 N.W. 424, 130 Mich. 
621. 

N.J.—Allen V. Wyckoff, 2 A. 659, 48 
N.J.Law 90, 57 Am.S.R. 548. 

N.C.—Brooks v. Tripp, 47 S.E. 401, 
135 N.C. 159. 

12 C.J. p 1122 note 93. 

Statute providing closed season for 
wild birds is not unconstitutional as 
denying equal rights. 

Fla,—Sams v. Morris, 101 So. 206, 88 
Fla. 162. 

29.5 Ark.—Fugett v. State, 188 S.W. 
2d 641, 208 Ark. 979. 

29.10 Wash.—^Frach v. Schoettler, 
280 P.2d 1038. 

29.50 U.S.—^Madden v. Common¬ 
wealth of Kentucky, Ky., 60 S.Ct. 
406, 309 U.S. 83. 84 L.Ed. 590, 125 
A.L.R. 1383. 

30. U.S.—Shaffer v. Carter, Okl., 40 
S.Ct. 221, 252 U.S. 37, 64 L.Ed. 445. 

Va.—Commonwealth v. Fleet’s Ex’r, 
147 S.E. 468, 152 Va. 353, followed 
in Commonwealth v. Goff’s Ex’r, 
147 S.E. 471, 152 Va. 366, and cer¬ 
tiorari denied Commonwealth of 
Virginia v. Marshall & Illsley 
Bank, 49 S.Ct. 481, 279 U.S. 867, 
73 L.Ed. 1004. 


Statutes held not to abridge privi¬ 
leges or immunities 

(1) Providing for reconveyance of 
tax titles. 

Ill.—Prager v. Glos, 181 N.E. 310, 348 
Ill. 416—Bowers v. Glos, 179 NT.E. 
80, 346 Ill. 623. 

(2) Providing for local taxation 
for school purposes. 

Ga.—Beckham v. Gallemore, 93 S.E. 
884, 147 Ga. 323. 

(3) Providing for taxation of in¬ 
tangibles, building and loan associa¬ 
tion, and banks and trust companies. 
Ind.—Lutz V. Arnold, 193 N.E. 840, 

208 Ind. 480, rehearing overruled 
196 N.E. 702, 208 Ind. 480. 

31. U.S.—^United Advertising Corpo¬ 
ration V. Lynch, D.C.N.T., 1 F. 
Supp. 302, affirmed, C.C.A., 63 F. 
2d 243. 

Allocation of corporation’s income 

to sources within and without state 
for franchise tax purposes by seg¬ 
regating its domestic and foreign as¬ 
sets is valid, unless unreasonably 
including income earned without 
state in tax base. 

U.S.—United Advertising Corpora¬ 
tion V. Lynch, supra. 

32. Wyo.—^Harkin v. Board of 
Com’rs of Niobrara County, 222 P. 
35, 30 Wyo. 455. 
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without protest.ss The constitution does not give to 
a citizen of a state the right to complain that its tax 
laws are more favorable to citizens of another state, 
than to him,and a state may tax its own citizens 
on income derived from sources outside the state 
without denying privileges and immunities. 

Assessments for public improvements, A statute 
authorizing a municipality to reassess property for 
improvements where prior assessments are found 
to be invalid, does not violate the constitution as 
abridging privileges and immunities.35 

Constitutional requirements of equality and uni¬ 
formity of taxation are considered in Taxation §§ 
22-38. 


16A C.J.S. 

b. Discrimination against Nonresidents 

Any tax law which discriminates against nonresidents 
as such, In the rate of taxation, the mode of assess- 
ment and enforcement, and the allowance of exemptions 
abridges the constitutional provisions as to privileges and 
Immunities of citizens. 

The federal Constitution providing that “the Citi¬ 
zens of each State shall be entitled to all Privi¬ 
leges and Immunities of Citizens in the several 
States,” prevents a state from enacting tax statutes 
discriminating against nonresidents in favor of resi¬ 
dents of the state,as by granting to residents an 
exemption denied to nonresidents.It does not, 
however, entitle citizens of other states to entire 
immunity from taxation's or to preferential treat¬ 
ment as compared with resident citizens,but only 
protects them against discriminatory taxation.^o 


33. Ky.—Charlton’s Ex’r v. Talbott, 
61 S.W.2d 1086, 250 Ky. 90, certio¬ 
rari denied First Nat. Bank v. Tal¬ 
bott, 54 S.Ct 120, 290 U.S. 683, 78 
L.Ed. 589. 

34. N.T.—In re Davison’s Estate, 
244 N.Y.S. 616, 137 Misc. 852, af¬ 
firmed 258 N.T.S. 42, 236 App.Div. 
684. 

Transfer tax 

Executors of resident deceased 
could not claim statute taxing suc¬ 
cession under power of appointment 
was unconstitutional as discriminat¬ 
ing against residents. 

re Davison’s Estate, supra, 
34.5 Ala.—^Weil v. State, 186 So. 467, 
237 Ala. 293, 

35. Tex.—Booth v. Uvalde Rock 
Asphalt Co., Civ.App., 296 S.W. 345. 

36. Ill.—Bachrach v. Nelson, 182 N. 
E. 909, 349 Ill. 679. 

N.T.—Smith v. Loughman, 157 N.E. 
753, 245 N.T. 486, certiorari denied 
Loughman v. Smith, 48 S.Ct. 119, 
275 U.S. 560, 72 L.Ed. 426, and re¬ 
argument denied Smith v. Lough¬ 
man, 161 N.E. 176, 247 N.T. 546. 

61 C.J. p 99 note 62. 

37. U.S.—Travis v. Tale & Towne 
Mfg. Co., N.T., 40 S.Ct. 228, 252 U. 
S. 60, 64 L.Ed. 460. 

Va.—Commonwealth v. Fleet’s Ex’r, 
147 S.E. 468, 152 Va. 353, followed 
in Commonwealth v. Goff’s Ex’r, 
147 S.E. 471, 152 Va. 366, and cer¬ 
tiorari denied Commonwealth of 
Virginia v. Marshall & Illsley 
Bank, 49 S.Ct. 481, 279 U.S. 867, 73 
L.Ed. 1004. 

3a U.S.—Shaffer y. Carter, Okl., 40 
S.Ct. 221, 252 U.S. 37, 64 L.Ed. 445. 

—^People ex rel. Stafford v. Tra¬ 
vis, 132 N.E. 109, 231 N.T. 339, 15 
A.L.R. 1319. 

39. U.S.—Shaffer v. Carter, Okl., 40 
S.Ct. 221, 252 U.S. 37, 64 L.Ed. 445. 
Determination of validity 
The validity of the New York In¬ 
come Tax Law, which discriminates 


against nonresidents by denying to 
them exemptions granted to resi¬ 
dents, must be determined with re¬ 
spect to its effect and operation in 
the existing situation, without specu¬ 
lating as to the possibility that 
states whose citizens are discrimi¬ 
nated against will enact similar laws, 
since the discrimination would not be 
cured, if those states established 
like discriminations against the citi¬ 
zens of the state in question, 

U.S.—Travis v. Yale & Towne Mfg. 
Co., N.Y., 40 S.Ct. 228, 252 U.S. 
60, 64 L.Ed. 460. 

40. U.S.—Shaffer v. Carter, Okl., 40 
S.Ct. 221, 252 U.S. 37, 64 L.Ed. 445. 

Bivins v. Board of Com’rs of 
Wabaunsee County, C.C.A.Kan., 66 
P.2d 351. 

Fla,—City of West Palm Beach v. 

I Amos, 130 So. 710, 100 Fla. 891. 

N.T.—In re Caulfield’s Estate, 242 
N.Y.S. 204, 136 Misc. 685. 

One of rights secured by this pro¬ 
vision is that of a citizen of one 
state to remove to and carry on 
business in another, without being 
subjected in property or person to 
taxes more onerous than the citizens 
of the latter state are subjected to. 
U.S.—Shaffer v. Carter, Okl., 40 S.Ct. 
221, 252 U.S, 37, 64 L.Ed. 445. 

Statute held discriminatory 
A state income and franchise tax 
statute exempting net income from 
money loaned within the state at 
not more than five per cent interest 
violates the privileges and immuni¬ 
ties clauses of the federal Constitu¬ 
tion. 

U.S.—Colgate v. Harvey, 56 S.Ct. 252, 
296 U.S. 404, 80 L.Ed. 299, 102 A. 
L.R. 64. 

Statutes held not discriminatory 
(1) The Oklahoma Income Tax 
Law does not violate the constitu¬ 
tion by imposing a greater burden on 
citizens of other states deriving in¬ 
come from property and business 
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within the state than are imposed 
on resident citizens. 

U.S.—Shaffer v. Carter, Okl., 40 S.Ct. 

221, 252 U.S. 37, 64 L.Ed. 445. 

(2) Even though the Oklahoma in¬ 
come tax constitutes double taxation 
as applied to producers of oil and 
natural gas paying a gross produc¬ 
tion tax, it does not violate the fed¬ 
eral Constitution or the Fourteenth 
Amendment for that reason, as they 
do not prohibit double taxation, or 
other forms of unequal taxation, so 
long as the inequality is not based 
on arbitrary distinctions. 

US.—Shaffer v. Carter, supra. 

(3) Act N. J. April 20, 1909, Pub. 
L. p 325, as amended by Act April 
9, 1914, Pub.L. p 267, regulating and 
taxing the right to succeed to prop¬ 
erty in the state on the death of a 
nonresident owner, does not infringe 
any of the rights of citizenship, ei¬ 
ther of the states or of the United 
States, secured by Const, art 4 § 2 
par 1; and any discrimination in the 
statute being based on deceased’s 
residence within or without the 
state, the constitutional provision is 
not applicable, 

US.—-Maxwell v. Bugbee, N.J., 40 S. 

Ct. 2, 250 US. 526, 63 L.Ed. 1124. 

(4) Tax statute providing for low¬ 
er assessed valuation on first four 
thousand dollars of actual value of 
homestead than on non-home¬ 
stead realty is not unconstitu¬ 
tional discrimination against non¬ 
resident landowners, since the dis¬ 
crimination is not against citizens of 
another state as such, but against 
owners of homesteads, whether resi¬ 
dents or nonresidents, 

Minn.—Logan v. Young, 254 N.W. 

446, 191 Minn. 371. 

(5) Statute taxing succession pass¬ 
ing pursuant to power of appoint¬ 
ment as property transferred in es¬ 
tate of donor, where donee is non¬ 
resident and otherwise as transfer 
by donee, is not unconstitutional as 
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The test of constitutionality is whether the burden 
has been reasonably distributed without intentional 
discrimination against nonresidents.'^^ 

A statute does not contravene the constitution be¬ 
cause it taxes for state purposes only stock in a local 
corporation owned by a nonresident and for local 
purposes only such stock owned by a resident,^2 
or taxes the transfer, under the will of a nonresi¬ 
dent decedent, of debts due decedent by citizens of 
the state,'^2 or taxes the right to succeed to prop¬ 
erty in the state on the death of a nonresident own¬ 
er,or exempts from a transfer tax only gifts 
to be used for education, religion, or charity with¬ 
in the state,or taxes deposits in foreign banks at 
a higher rate than those in domestic banks.'^^-^ So, 
too, a state may tax all property within the state 
regardless of the residence or citizenship of the 
owner,^^ including property of nonresidents brought 
within the state for sale,^^ livestock brought into 
the state to be grazed,money or property of non¬ 
residents employed in business within the state,^^ 
and stock in local banks owned by nonresidents 
may levy assessments for public improvements on 
real property within the state owned by nonresi¬ 
dents and may tax at the domicile of the owner 
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within the state all intangible property owned by 
him,52 including shares of stock in foreign corpora- 
tions^S and debts due from nonresidents.^^ 

Since corporations are not citizens within the 
meaning of the constitution relating to privileges 
and immunities of citizens, as stated supra § 456, a 
state may levy a higher tax on foreign corporations 
than on domestic corporations without violating it,®^ 
or impose certain taxes on foreign corporations 
while exempting domestic corporations from the 
same taxes and a statute providing for taxation 
on premiums received from business done in the 
state by a foreign insurance company does not 
contravene the constitution but a statute impos¬ 
ing a tax payable by a domestic corporation on the 
stock of nonresident holders only,^^ on auction 
sales only when carried on by nonresident auction¬ 
eers,^^ on foreigners in their character as for¬ 
eigners,®^ or a higher privilege tax on construction 
companies having their chief office outside the state 
than on those having it within the state,would 
be unconstitutional. 

Mode of assessment or valuation, and enforce- 
nient. The state may provide a special method of 
valuation for lands belonging to nonresidents,a 


discriminating between residents and 
nonresidents. 

N.Y.—In re Davison’s Estate, 258 N. 

T. S. 42, 236 App.Dlv. 684. 

(6) South Carolina Income Tax 
Law, requiring persons and corpora¬ 
tions subject to the federal income 
tax to pay to the state as tax on in¬ 
come a sum equal to one third of the 
federal income tax, nonresidents to 
pay the tax on their separate net 
income from property owned or from 
business operations within the state 
on the same basis as resident tax¬ 
payers, is not unconstitutional as 
abridging the privileges and immuni¬ 
ties of nonresident citizens. 

S.C.—Santee Mills v. Query, 115 S.E. 
202, 122 S.C. 158. 

41. N.Y.—^In re Davison's Estate, 
244 NT.Y.S. 616, 137 Misc. 852, af¬ 
firmed 258 N.Y.S. 42, 236 App.Div. 
684. 

42. Conn.—State v. Travelers’ Ins. 
Co., 47 A. 299, 73 Conn. 265, 57 L.R. 
A. 481, affirmed 22 S.Ct. 673, 185 

U. S. 364, 46 L.Ed. 949. 

43. U.S.—Blackstone v. Miller, N.Y., 
23 SJCt. 277, 188 U.S. 189, 47 L.Ed. 
439. 

44. U.S.—^Maxwell v. Bugbee, N.J., 
40 S.Ct. 2, 250 U.S. 625, 63 L.Ed. 
1124. 

Difference in method of taxation 
rests on residence and not on citizen¬ 
ship, and, so far as the privileges 
and immunities of citizenship are 
concerned, the constitutional provi¬ 


sion is not strictly applicable to such 
a statute. 

U.S.—Maxwell v. Bugbee, supra. 

45. Ill.—People v. O’Donnell, 158 N. 
E. 727, 327 Ill. 474. 

Tex.—San Jacinto Nat. Bank v. Shep¬ 
pard, Civ.App., 125 S.W.2d 715. 

45.5 U.S.—Madden v. Commonwealth 
of Kentucky, Ky., 60 S.Ct. 406, 309 
U.S. 83, 84 L.Ed. 590, 125 A.D.R. 
1383. 

4$. Wyo.—^Kelley v. Rhoads, 51 P. 
693, 7 Wyo. 237, 75 Am.S.R. 904, 
39 L.R.A 694. 

47. U.S.—^American Steel & Wire 
Co. V, Speed, Tenn., 24 S.Ct. 365, 192 
U.S. 500, 48 L.Ed. 638. 

Cal.—People v. Coleman, 4 Cal. 46, 60 
Am.D. 581. 

48. Wyo.—^Kelley v. Rhoads, 51 P. 
593, 7 Wyo. 237, 76 Am.S.R. 904, 39 
L.R.A. 694. 

49. U.S.—^Duer v. Small, C.C., 7 P. 
Cas.No.4.116, 4 Blatchf. 263, 7 Am. 
L.Reg. 500, 17 How.Pr.,N.Y., 201. 

50. U.S.—^Duer v. Small, supra. 
Mass.—^Providence Sav. Inst. v. Bos¬ 
ton, 101 Mass. 575, 3 Am.R. 407. 

51. Ark.—Cribbs v. Benedict, 44 S. 
W. 707, 64 Ark. 555. 

52. U.S.—Kirtland v. HotchJciss, 
Conn., 100 U.S. 491, 26 L.Ed. 558. 

53. Iowa.—Judy v. Beckwith, 114 N. 
W. 665, 137 Iowa 24, 15 L.R.A.,N.S., 
142. 

54. U.S.—^Kirtland v. Hotchkiss, 
Conn., 100 U.S. 491, 25 L.Ed. 558. 

223 


55. V.Fu —Liverpool & London Life 
and Fire Ins. Co. v. Massachusetts, 
Mass., 10 Wall. 666, 19 L.Ed. 1029. 

61 C.J. p 99 note 86. 

56. Ill.—People V. Woman’s Home 
Missionary Soc. of M. E. Church, 
135 N.E. 749, 303 Ill. 418. 

Miss.—Miller v. Lamar Life Ins. Co., 
131 So. 282, 158 Miss. 753. 
Inheritance tax 

Taxing right of succession to prop¬ 
erty willed to foreign corporation, 
while exempting domestic corpora¬ 
tions, does not abridge privileges 
and immunities of citizen. 

Ill.—^People V. Woman’s Home MiS' 
Sionary Soc. of M. E. Church, 135 
N.E. 749, 303 Ill. 418. 

57. Mo.—^Massachusetts Bonding & 
Ins. Co. V. Chorn, 201 S.W. 1122, 
274 Mo. 15. 

Pa.—Chester County Mut. Ins, Co. v. 
Messner, Com.PL, 63 DauphCo. 46. 

58. U.S.—Union Nat. Bank v. Chica¬ 
go, C.C.I11., 24 F.Cas.No.14,374, 3 
Biss. 82. 

Mass.—Oliver v. Washington Mills, 
11 Allen 268. 

59. Ky.—^Daniel v. Richmond, 78 
Ky. 542. 

60. Cal.—Lin Sing v. Washburn, 20 
Cal. 534. 

61. U.S.—Chalker v. Birmingham & 
N. W. Ry. Co., Tenn., 39 S.Ct. 366, 
249 U.S. 522, 63 L.Ed. 748. 

62. Ark.—Redd v. St. Francis Coun¬ 
ty, 17 Ark. 416. 
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Special method of charging and enforcing taxes 
against nonresidents, ^ 3 or for notice to residents 
only in increasing assessments,or assessing omit¬ 
ted property,without violating the provision re¬ 
lating to privileges and immunities of citizens, but 
may not restrict to residents the right to deduct 
debts from the property on which personal taxes 
are assessed,^ ^ or allow to residents the right to 
certain deductions from income taxes not allowed 
to nonresidents.^'^ There is, however, no unconsti¬ 
tutional discrimination against nonresidents by a 
provision in an income tax law which confines the 
deduction of expenses, losses, etc., in the case of 
nonresident taxpayers to such as are connected with 
income arising from sources within the taxing 
state,®s or which makes the amount of personal 
exemptions or dependency credits proportional to 
the income arising within the state,®®-® or which 
confines the withholding of the tax at the source 

63, Ark.-—Cribbs v. Benedict, 44 S. 

W. 707, 64 Ark. 555. 

64, Wis.—In re Bolens, 135 N.W. 

164, 148 Wls. 456, L.R.A.1915B 606, 

Ann.Cas.l913A 1147—State v. 

Frear, 134 N.W. 673, 148 Wis. 456, 

L.R.A.1915B 669, Ann.Cas.l913A 

1147, error dismissed 34 S.Ct. 272, 

231 U.S. 616, 68 L.Ed. 400. 

65, U.S.—Gallup V. Schmidt, Ind„ 22 
S.Ct 162, 183 U.S. 300, 46 L.Ed. 

207. 

66, Vt.—Sprague v. Fletcher, 37 A 
239, 69 Vt. 69, 37 L.R.A. 840. 

67, U.S.—^Tale & Towne Mfg. Co. v. 

Travis. D.C.N.T., 262 P. 676, affirm¬ 
ed Travis v. Tale & Towne Mfg. 

Co., 40 S.Ct. 228, 252 U.S. 60, 64 
L.Ed. 460. 

Idaho.—State ex rel. Haworth v. 

Berntsen, 200 P.2d 1007, 68 Idaho 
539. 

Ill.—^Bachrach v. 

909, 349 Ill. 579. 

6S. U.S.—Travis v. Tale & Towne 
Mfg. Co., N.T., 40 S.Ct. 228, 252 U, 

S. 60, 64 Ia.Ed. 460. 

68.5 Okl.—McCutchan v. Oklahoma 
Tax Commission, 132 P.2d 337, 191 
Okl. 578. 

69. U.S.—Travis v. 

Mfg. Co., N.T., 40 S.Ct. 228, 262 
S. 60, 64 L.Ed. 460. 

70. U.S.—Shafeer v. Carter, Okl., 40 
S.Ct 221, 252 U.S. 37, 64 L.Ed. 445. 

Estate tax 

Act of congress limiting deduction 
from estate tax in case of nonresi¬ 
dent to ten per cent of value of gross 
estate situated in United States is 
not arbitrary or capricious or viola¬ 
tive of constitutional provision giv¬ 
ing citizens of each state privileges 
of citizens of several states. 

U.S.—Faber v. U. S., Ct.Cl., 10 F. 

Supp. 602, certiorari denied 56 S.Ct. 

115, 296 U.S. 696, 80 L.Ed. 422. 


to the income of nonresidents, since this in no way 
increases the burden of the tax on them.®9 A 
statute may, without violating the constitution, limit 
the deductions allowable to nonresidents from the 
value of their gross estate or income.'^O 

§ 479. Licenses and License Taxes 

a. In general 

b. Discrimination against nonresidents 

a. In Creneral 

License taxes imposed on ail persons engaged in a 
particular occupation or profession, and taxes imposed 
on certain privileges, do not contravene the constitution 
relating to privileges and Immunities, where there is 
no unreasonable discrimination. 

Statutes or ordinances requiring licenses from 
persons or individuals exercising certain privileges, 
or engaged in certain occupations'll or engaged in 

Cal.—People v. Mulholland, 104 P.2d 
1045, 16 Cal.2d 62. 

Itinerant sellers of bakery products 

Ala*^—^American Bakeries Co. v. City 
of Huntsville, 168 So. 880, 232 Ala. 
612, appeal dismissed American 
Bakeries Co. v. City of Huntsville, 
Alabama, 67 S.Ct. 122, 299 U.S. 
514, 81 L.Ed. 380. 

Keeping dogs 

An act imposing a specific license 
tax on dogs, providing for the de¬ 
struction of those on which the tax¬ 
es were not paid, and those preying 
on domestic animals, and making the 
owner liable for the damages caused 
I by the latter, payable out of a spe¬ 
cial fund into which moneys collect¬ 
ed from license taxes were to be 
paid, is valid. 

Wash.—McQueen v. Kittitas County, 
198 P. 394, 115 Wash. 672. 

Motor carrier transportation agents 

U.S.—Finn v. Railroad Commission 
of State of California, D.C.Cal., 2 
F.Supp. 891. 

Cal.—People v. Stelling, 21 P.2d 167, 
131 Cal.App. 300. 

Tenn.—Bowen v. Hannah, 71 S.W.2d 
672, 167 Tenn. 451. 

Motor fuel tax act providing that 
tax on fuel sold in Arkansas city 
adjoining city in sister state should 
be only rate provided in adjoining 
state is not unconstitutional as 
abridging privileges or immunities 
of citizens. 

A.rk.—Bollinger v. Watson, Ark., 63 
S.W.2d 642. 

Pilots 

N.C.—St. George v. Hardle, 60 S.E. 
920, 147 N.C. 88. 

Pumping oil 

Cal.—McAdams Oil Co. v. City of 
Los Angeles, 89 P.2d 729, 32 Cal. 
App.2d 359, 


Nelson, 182 N.E. 


Tale & Towne 
U. 


Income tax 
The Oklahoma Income Tax Law 
does not deny nonresidents the priv¬ 
ileges and immunities to which they 
are entitled, in that it permits resi¬ 
dents to deduct from their gross in¬ 
come losses incurred within or with¬ 
out the state, while nonresidents may 
deduct only those incurred within 
the state, nonresidents being taxed 
only on their income from sources 
within the state, while residents are 
taxed on their Income from all sourc¬ 
es. 

U.S,—Shaffer v. Carter, Okl., 40 S.Ct. 
221. 252 U.S. 37, 64 L.Ed. 445. 

71. U.S.—^Armour & Co. v. Common' 
wealth of Virginia, Va., 38 S.Ct 
267, 246 U.S. 1, 62 L.Ed. 547. 

Ga.—Standard Oil Co. of Kentuckj 
V. State Revenue Commission, 17( 
S.E. 1, 179 Ga. 371. 

Or.—^Anderson v. Farr, 191 P. 346, S'; 
Or. 137. 

Tenn.—^Bowen v. Hannah, 71 S.W.2c 
672, 167 Tenn. 451. 

Wash.—McQueen v. Kittitas County 
198 P. 394, 116 Wash. 672. 

12 C.J. p 1120 notes 49, 60. 

Brokers 

La.—^Zerlin v. Louisiana Real Estate 
Board, 103 So. 628, 158 La. 111. 
Dealers in farm produce 
The statutes relating to the li¬ 
censing of farm produce dealers and 
defining “producer" and “dealer" were 
intended to protect the farmer in dis¬ 
posing of his “products" which are 
something which farmer has raised 
upon the farm, whether it be live¬ 
stock or crops, and the term “dealer" 
means one who contracts for or ob¬ 
tains such products so raised, 'and, 
as so construed, statutes do not vio¬ 
late the federal constitutional provi¬ 
sion referring to deprivation of 
rights, privileges, and immunities by 
a state. 
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the exercise of certain professions’^^ not violate 
the constitutional provision protecting the privileges 
and immunities of citizens, where no discrimina¬ 
tion as between individuals or with respect to the 
origin of the merchandise sold is involved.'^^ So 
the statutory discretion conferred on a tribunal or 
public officials in issuing a license or permit to 
operate a trade or business which the state is au¬ 
thorized to regulate under its police power does not 
contravene the constitution if it is reasonably exer¬ 
cised and does not represent nierely a personal will, 
prejudice, or caprice.^^ However, a statute giving 
a licensing authority absolute discretion to grant or 
refuse a license to show a motion picture is valid.'^^-^ 
It has also been held that a license to manufacture 
and bottle soft drinks is not a privilege or immunity 
within the meaning of constitutional guaranties, so 
that such license may be revoked for noncompli¬ 
ance with its conditions but a statute which for¬ 
bids the practice of optometry without a license, and 
defines “practicing optometry” as including a mer¬ 
chant's sale of spectacles or eyeglasses, except by 
merely exhibiting them for sale, without assisting 
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the customer or furnishing any mechanical device 
to aid him in his selection, has been held void as 
abridging a citizen's privileges and immunities.’^® 
A statute which limits the issuance of a license for 
the sale of new motor vehicles to persons enfran¬ 
chised by manufacturers is invalid as denying 
privileges and immunities of citizens."^Since, 
as shown supra § 213(20), the guarantee of freedom 
of the press does not preclude the imposition of 
reasonable taxes or license fees, a nondiscriminatory 
license tax on doing business as applied to news¬ 
paper publishing does not abridge privileges and 
immunities.'^ 

Use of streets. Since there is no inherent right 
to use city streets, an ordinance imposing license 
taxes on peddlers in city streets, except venders of 
newspapers, farm products, etc., does not deprive 
peddlers, not coming within such exceptions, of any 
privilege or immunity.A requirement that a li¬ 
cense or permit be obtained for holding a public 
meeting in streets or parks may be valid,'77*® but its 
application so as to allow an unreasonable refusal 
of a permit denies privileges and immunities of 


Sale of farm produce on. commission 
L.1915 c 371, forbidding sale of 
farm produce on commission without 
annual license from state board of 
agriculture, on proper showing of 
character, responsibility, etc., does 
not abridge rights and privileges of 
dealers as citizens of United States. 
U.S.—Payne v. State of Kansas ex 
rel. Brewster, Kan., 39 S.Ct. 32, 248 
U.S. 112, 63 L.Ed. 163. 
soliciting purchase of religious liter¬ 
ature 

A city ordinance, requiring all per¬ 
sons engaged in soliciting articles of 
merchandise to obtain a license on 
payment of scheduled fee, was not 
invalid as interfering with the con¬ 
stitutional right to religious liberty 
of members of religious sect, known 
as Jehovah’s Witnesses, who engaged 
in the sale of religious literature 
on the streets of city. I 

U.S.—Whisler r. City of West Plains, 
Mo., D.C.MO., 43 P.Supp. 664, af¬ 
firmed. C.C.A., 137 P.2d 938. 
Warehousemen 

Ill.—^Munn V. People, 69 Ill. 80. 

72. W.Va.—State v. Morrison, 127 
S.B. 75, 98 W.Va, 289. 

A chiropractor who treats human 
ailments and infirmities for reward 
as such is within the terms of a 
statute requiring license to a person 
before he can lawfully practice medi¬ 
cine and surgery, and his privileges 
and immunities are not abridged by 
such statute. 

W.Va.—State v. Morrison, supra. 
Physicians and surgeons 
L.1917 c 94, making it an ofCense 
16A C.J.S.—16 


to diagnose and treat diseases, inju¬ 
ries, and defects of human beings 
without a license, does not abridge 
the privileges and immunities of 
citizens. 

Colo.—People v. Max, 198 P. 150, 70 
Colo. 100. 

Naturopath was not denied privi¬ 
leges or immunities by enforcement 
of statute requiring license for prac¬ 
tice of medicine. 

U.S.—Blass V. Weigel, D.C.N.J., 85 
F.Supp. 776. 

73. U.S.—Ratta v. Healy, D.C.N.H., 

1 F.Supp. 669, appeal dismissed 
Healy v. Ratta, 63 S.Ct. 622, 289 
U.S. 701, 77 L.Ed. 1459, and af¬ 
firmed, C,C.A., 67 F.2d 554, revers¬ 
ed on other grounds 54 S.Ct. 700, 
292 U.S. 263, 78 L.Ed. 1248. 

Distribution of advertising matter 
Ordinance imposing a tax on, and 
requiring a license for, the privilege 
of advertising by distributing sam¬ 
ples, books, circulars, pamphlets, 
cards, handbills, or other device does 
not violate constitutional provision 
as to privileges and immunities of 
citizens. 

Ky.—^Reuben H. Donnelley Corp, v. 
City of Bellevue, 140 S.W.2d 1024, 
283 Ky. 152. 

74. Kan.—Johnson v. Board of 
Com’rs of Reno County, 75 P.2d 
849, 147 Kan. 211. 

Arbitrary power cannot be exercised 
Board of cosmetological exami¬ 
ners provided by statute regulating 
practice of cosmetology was not 
vested with arbitrary power to grant 
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license to one and to refuse or re¬ 
voke license of another similarly 
situated. 

Ala.—State ex rel. Dally v. Woodall, 
142 So. 838, 225 Ala. 178. 

Pailure to prescribe mle for exercise 
of discretion 

An act vesting such discretion, 
without prescribing standards or 
rules of action to guide officials, is 
not invalid, where business by its 
nature or by reason of attendant cir¬ 
cumstances may become subversive 
to morals, health, or general welfare. 
Kan.—Johnson v. Board of Com’rs 
of Reno County, 76 P.2d 849, 147 
Kan. 211. 

74.5 R.I.—Thayer Amusement Cor¬ 
poration V. Moulton, 7 AL.2d 682, 63 
R.I. 182, 124 A.L.R. 236. 

75. Me.—^Appeal of Bornstein, 140 
A. 194, 126 Me. 632. 

76. Tex.—Bruhl v. State, 13 S.W,2d 
93, 111 Tex.Cr. 233. 

76.5 Neb.—^Nelsen v. Tilley, 289 N. 
W. 388. 137 Neb. 327, 126 A.L.R. 
729. 

76.10 Cal.—City of Corona v. Corona 
Daily Independent, 252 P.2d 66, 115 
Cal.App.2d 382, certiorari denied 
74 S.Ct. 2, 346 U.S. 833, 98 L.Ed. 
356. 

77. Or.—^Rosa v. City of Portland, 
168 P. 936, 86 Or. 438, L.R.A,1918B 
851. 

77.5 Ga.—Pitts v. City of Atlanta, 
49 S.E. 793, 121 Ga. 667, 104 Am. 
S.R. 167. 67 L.R.A. 803. 
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the government of every country, and legislation 
thereon by the states does not interfere with the 
privileges and immunities of citizens of the United 
States unless it conflicts with legislation on the 
same subject by congress.92 

§ 482. Personal Discrimination 

The effect of the federal Constitution guarantee¬ 
ing the privileges and immunities of citizens of the 
United States on the right of a state to discriminate 
against certain classes of citizens by reason of race, 
color, or sex is discussed infra §§ 483, 484. 

Examine Pocket Parts for later cases. 

§ 483. - By Reason of Race or Color 

Discrimination against citizens by reason of race or 
color violates the federal Constitution. 

The Fourteenth Amendment to the federal Con¬ 
stitution, by providing that “all persons born or 
naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United 
States,” made persons of the negro race citizens of 
the United States, and by the further provision 
that “no state shall make or enforce any law which 
shall abridge the privileges or immunities of citi¬ 
zens of the United States” protected citizens of 
the negro race and of all other races against dis¬ 
crimination by states.^ 3 Accordingly, a statute 


which authorizes a county to establish one agricul¬ 
tural school for the instruction of its white youth, 
and to support it by a tax on all the taxable prop¬ 
erty in the county, is unconstitutional.^^ A statute 
has been sustained, however, which provided for 
the reorganization of state senate districts based 
on an enumeration of the inhabitants “excluding 
persons of color not taxed.”^^ The privileges and 
immunities clause is not applicable to federal regu¬ 
lations excluding persons of Japanese ancestry from 
certain areas or subjecting them to curfew during 

war emergency.95.5 

Race segregation by state law has been held not 
to be per se an abridgment of privileges and im¬ 
munities of citizens,95*10 so regulations which re¬ 
quired separate, but equal, accommodations on rail¬ 
roads for white and colored persons,®5 or bus com¬ 
pany regfulations with a similar effect, 96*5 or regula¬ 
tions which made separate provisions for the differ¬ 
ent races in the matter of schools and colleges,®7 or 
parks and playgrounds,9 8 were considered not to 
abridge the privileges or immunities of citizens of 
the United States; and the same was held true 
with respect to forbidding white persons and negroes 
to intermarry or cohabit together as husband and 
wife.9® However, official action which excludes 
citizens from the use of public swimming pools® 
or other public recreational facilities®S-'i® because of 


92. TT.S.—^Presser v. Illinois, Ill., 6 
S.Ct 680, 116 U.S, 252, 29 L.Bd. 616. 

Mass.—Commonwealth v. Murphy, 44 
N.E. 138, 166 Mass. 171, 32 L..II.A. 
606. 

93. U.S.—^Nixon v. Herndon, Tex., 47 
S.Ct 446, 273 U.S. 636, 71 L.Ed. 
759. 

11 C.J. p 806 note 61. 

Discrimination not shown 

(1) In suit to enjoin defendants’ 
unauthorized use of constitution, 
laws, nomenclature, and emblems of 
plaintiffs’ fraternal order, where 
both plaintiffs as a white order and 
defendants las a colored order drew 
membership from Masonic bodies of 
their own color, no question of race 
nor discrimination on account of 
color, within U.S.Const. Amend. 14, 
was presented. 

Tex.—Burrell v. Michaux, Civ.App., 
273 S.W. 874, affirmed, Com.App., 
286 S.W. 176, reversed on other 
grounds 49 S.Ct 486, 279 U.S. 737, 
73 L.Ed. 931. 

(2) Neither color nor citizenship 
conferred on colored persons privi-' 
lege of imitating distinctive names 
and emblems of fraternal order of 
white members, and their privileges 
and immunities within U.S.Const 


Amend. 14 are not abridged by en¬ 
joining such imitation. 

Tex.—Burrell v, Michaux, supra. 

94. Miss,—McFarland v. Goins, 60 
So. 493, 96 Miss. 67. 

95. N.T.—^People v. Monroe County, 
19 N.T.S. 978, 982, affirmed 20 N. 
Y.S. 97, 65 Hun 263, reversed on 
other grounds 31 N.E. 921, 135 N. 

' Y. 473, 16 L..R.A. 836. 

95.5 U.S.—U. S. V. Gordon Kiyoshi 
Hlrabayashi, D.C.Wash., 46 P.Supp. 
657. 

95.10 U.S.—Henderson v. U. S., D,C. 
Md., 63 P.Supp. 906. 

96. La,—^Ex parte Plessy, 11 So. 948, 
45 La.Ann. 80, 18 L.R.A, 639 and 
note, affirmed 16 S.Ct 1138, 163 
U.S. 537, 41 L.Bd. 256. 

Mo.—Chilton v. St. Louis, etc., R. 
Co., 21 S.W. 457, 114 Mo. 88, 19 
L.R,A. 269, 

96.5 U.S.—Simmons v. Atlantic 
Greyhound Corp., D.C.Va., 75 P. 
Supp. 166. 

97. Miss.—Chrisman v. Brookhaven, 
12 So. 458, 70 Miss. 477. 

Ohio.—State v. Board of Trustees of 
Ohio State University, 185 N.E. 
196, 126 Ohio St 290, 

98. Ky.—^Warley v. Board of Park 
Commissioners, 26 S.W.2d 554, 233 
Ky. 688. 


99. Tenn.—Lonas v. State, Z Heisk. 
287. 

99.5 U.S.—^Valle v. Stengel, C.A.N.J., 
176 P.2d 697. 

Williams v. Kansas City, Mo., 
D. 1 C.M 0 ., 104 P.Supp. 848, affirmed, 

C. A., Kansas City, Mo. v. Williams, 

205 P.2d 47, certiorari denied City 
of Kansas City, Mo. v. Williams, 
74 S.Ct 46, 346 U.S. 826, 98 L.Ed. 
351—Lopez V. Seccombe, D.C.Cal., 
71 P.Supp. 769. 

Exercise of police power no defense 
Even if there had been evidence 
that custoni of segregation of races 
in use of municipal swimming pools 
is premised in police power of city 
or for purpose of maintaining peace 
and good order in community, same 
would not have presented legal de¬ 
fense to claimed deprivation of rights 
secured to plaintiffs by the Four¬ 
teenth Amendment of the United 
States Constitution. 

U.S.—^Williams v. Kansas City, Mo., 

D. C.Mo., 104 P.Supp. 848, affirmed, 
C.A., Kansas City, Mo. v. Williams, 

206 F.2d 47, certiorari denied City 
of Kansas City, Mo. v. Williams, 
74 S.Ct. 46, 346 U.S. 826, 98 L.Ed. 
351. 

99.10 U.S.—Lopez v. Seccombe, D.C. 
Cal., 71 P.Supp. 769. 
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race, where no substantially equal facilities are pro¬ 
vided for them, is a denial of privileges and im¬ 
munities. 

Indicating race on ballot, A statute requiring that 
the race of any candidate not of the white race be 
indicated on the ballot does not deny privileges and 
immunities.^9*^^ 

Right to vote at primary. The right to vote in a 
primary election for the nomination of candidates 
without discrimination by the state because of race 
is a right secured by the Fourteenth Amend- 
ment.99-20 Accordingly, a state statute prohibiting 
negroes from voting at a primary of a political 
party is unconstitutional.^ Likewise, when a state 
party executive committee is invested by the legis¬ 
lature with authority, independent of the will of the 
party, the committee becomes to that extent an or¬ 
gan of the state, and must act in submission to 
constitutional mandates; hence a resolution of the 
committee denying to negroes the right to vote at 
a party primary election violates the constitution 
and where the qualifications of citizens to vote at 
party primaries have been declared by representa¬ 
tives of the party in convention assembled, its ac¬ 
tion is state action, and a refusal to permit negroes 
to vote at a party primary in obedience to the man¬ 
date of the state convention violates the federal 
Constitution and the provisions of the state con¬ 
stitution guaranteeing to citizens the liberty of 
forming political associations violate the federal 
Constitution by their failure to forbid political 
organizations from making racial or color qualifica¬ 
tions for membership.^ 

Alien land law, A statutory presumption of the 

99,15 U.S.—^McDonald v. Key, D.C, 

Okl., 125 F.Supp. 775. 

99.20 U.S.—^Smith v. Allwrigrht, Tex., 

64 S.Ct. 767, 321 U.S. 649, 88 L.Ed. 

987, 151 A.L.R. 1110, rehearing 
denied 64 S.Ct. 1062, 322 U.S. 769, 

88 L.Ed. 1694. 

Joyner v. Browning, D.C.Tenn., 30 
F.Supp. 612. 

1. U.S.—^Nixon V. Herndon, Tex,, 47 
S.Ct. 446, 273 U.S. 536, 71 L.Ed. 759. 

Contra Chandler v. Neff, D.C.Tex., 

,298 F. 616. 

2. U.S.—^Nixon v, Condon, Tex., 52 
S.Ct. 484, 286 U.S. 73, 76 L.Ed. 

984, 88 A.L.R. 468. 

3. U.S.—Smith v. Allwrlght, Tex., 

64 S.Ct. 757, 321 U.S. 649, 88 L.Ed. 

987, 151 A.L.R. 1110, rehearing 

denied 64 S.Ct. 1052, 322 U.S. 769, 

88 L.Ed. 1594. 

Trader prior law, such discrimina¬ 
tion was not unconstitutional. 

U.S.—Grovey v. Townsend, Tex., 65 


alien land law that any conveyance is with intent 
to avoid escheat, as applied to a minor son of an 
alien to whom property had been conveyed, has been 
held unconstitutional.'**^ 

Public Housing, Action of municipal officials 
restricting citizens to particular public housing proj¬ 
ects or to a part of a particular project because of 
race is state action,*-and abridges privileges and 
immunities even though the accommodations made 
available are of like character and equal quality.*-'^^ 

§ 484. - By Reason of Sex 

The federal Constitution is not infringed by denying 
to women the right to serve on Juries or practice law in 
the state courts, or by denying to them the right to 
take out a liquor license. 

The exclusion of women from service on juries 
in the trial of cases in the state courts does not de¬ 
prive a male defendant in a criminal prosecution of 
any privilege or immunity secured to him by the 
Fourteenth Amendment of the federal Constitu¬ 
tion and the same has been held true of a stat¬ 
ute requiring jurors in a particular county to be male 
citizens;^ nor does a statute making women eligible 
to jury duty deprive a defendant, tried by a jury 
of men and women, of any privilege guaranteed by 
the constitution.'^ So the denial to women of the 
right to practice law in the state courts,® or to take 
out a license to sell intoxicating liquors,^ or to be 
employed in selling intoxicating liquors,^*^ does not 
infringe any constitutional privilege or immunity. 
A statute creating a home for and confining fallen 
women, for purposes of reformation, does not deny 
privileges or immunities even though the act is di¬ 
rected only to women as a class nor is a statute 

5. Okl.—Hill V. state, 266 P.2d 469, 
97 Okl.Cr. 23. 

Wyo.—McKinney v. State, 30 P. 293, 

3 Wyo. 719, 16 L.R.A. 710. 

6. N.T.—In re Grilli, 179 N.Y.S. 795, 
110 Misc. 45, affirmed 181 N.T.S. 
938, 192 App.Div, 835. 

NT.D.—State v. Norton, 265 N.W. 
787, 64 N.D. 675. 

U.S.—^Ex parte Loekwood, Va., 14 
S.Ct. 1082, 154 U.S. 116, 38 L.Ed. 
929. 

6 C.J. p 574 note 89. 

9. Ind.—^Blair v. Rutenfranz, 40 Ind. 
318—Blair v. Kilpatrick, 40 Ind. 
312. 

9.5 Cal.—People v. Jemnez, 121 P.2d 
543, 49 Cal.App.2d Supp. 739. 

10. Cal.—^Ex parte Carey, 207 P. 
271, 57 Cal.App. 297. 

‘^Soliciting for prastltntioH’' is the 

act of a fallen woman in hailing 
passers-by and soliciting them to 
patronize her business; and, since 


S.Ct, 622, 295 U.S. 45, 97 A.L.R. 
680. 79 L,Ed. 1292. 

Drake v. Executive Committee of 
Democratic Party for City of 
Houston, D.C.Tex., 2 F.Supp. 486. 

Tex.—County Democratic Executive 
Committee in and for Bexar Coun¬ 
ty V. Booker, Civ.App., 53 S.W.2d 
123. 

4. U.S.—Smith v. Allwright, Tex., 
64 S.Ct. 757, 321 U.S. 649, 88 L.Ed. 
987, 161 A.L.R. 1110, rehearing de¬ 
nied 64 S.Ct. 1052, 322 U.S. 769, 
88 L.Ed. 1594. 

4.5 U.S.—Oyama v. State of Cal., 
Cal., 68 S.Ct. 269, 332 U.S. 633, 92 
L.Ed. 249. 

4-10 N.J.—Seawell v. MacWithey, 
63 A.2d 542, 2 N.J.Super. 265, af¬ 
firmed in part, reversed in part on 
other grounds 67 A.2d 309, 2 N.J. 
663. 


4.15 N.J.—Seawell ▼. 
supra. 


MacWithey, 
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establishing a state industrial farm for women con¬ 
victed of a criminal offense invalid because a wo¬ 
man convicted of an offense is' sentenced to the 
farm for an indeterminate period with a maximum 
limit, while a man convicted of the same offense is 
sentenced to the county jail for a definite period, 
within the same maximum limit.ti A statute pun¬ 
ishing any male person who frequents or visits a 
house of ill fame or a gambling house does not 
violate privileges and immunities.*^^*^ 

§ 485. Remedial Discrimination 

As a general rule, a state does not violate the fed¬ 
eral Constitution relating to privileges and immunities 
of citizens by regulations as to remedies or procedure in 
the state courts. 

All matters relating to remedies or procedure in 
the state courts are in general within the control 
of the states,and, subject to certain limitations 
as to discrimination against nonresidents, discussed 
infra § 486, are not ordinarily open to attack as 
abridging the privileges or immunities of citizens 


of the United States or of the several states. 

Thus, it is not a privilege or immunity of a citi¬ 
zen of the United States or of a state to have a con¬ 
troversy in a state court prosecuted or defended by 
one form of action rather than by another and 
the states may pass statutes confirming certain 
sales providing conditions for recovery on con¬ 
tracts prescribing the period for limitation of 
actions,including actions on instruments in writ¬ 
ing executed out of the state authorizing suit 
against the state requiring notice to a mu¬ 
nicipality of an injury on the streets as a condition 
of an action against it for such injury,'19 or validat¬ 
ing an irregular notice given pursuant to stat¬ 
ute ;20 prescribing that actions brought in the state 
on causes of action arising in another state shall be 
in the name of the person entitled to sue where the 
cause of action arose permitting recovery of 
punitive damages against employers for the negli¬ 
gence of their employees and regulating various 
other matters of procedure.^s 


under San Francisco county ordi¬ 
nance a woman only can be so chargr- 
ed, there is no discrimination in con¬ 
fining- one found guilty in California 
Industrial Farm for Women, St 1919, 
p Z4S, the punishment for men for 
“pandering” being under Pen.Code § 
319. 

Cal.—Ex parte Carey, supra- 

11. Kan.—State v. Heitman, 131 P. 

630, 105 Kan. 139, 8 A.L.R. 848. 

11.5 Ind,—State v. Griffin, 79 N.E.2d 
537, 226 Ind. 279, followed in State 
V. Harvey, 79 N.E.2d 544, 226 Ind, 
292, and State v. Beavers, 79 N.E. 
2d 544, 226 Ind. 293. 

13. U.S.—^Murphy v. Commonwealth, 
Mass., 20 S.Ct 639, 177 U.S. 155, 
44 L.Ed. 711. 

—Thome v. Macken, 136 P.2d 116, 
58 CaLApp.2d 76. 

Ind.—Gordon v. Coming, 92 N.B. 69, 
174 Ind. 337. 

13. U.S.—^lowa Central Ry. Co. v. 
Iowa, Iowa, 16 S.Ct 344, 160 U.S. 
339, 40 ti.Ed. 467. 

12 C.J. p 1126 note 65. 

14. tJ.S.—^Kearney v. Taylor, N.J., 
15 How. 494, 14 L.Ed. 787. 

15. U.S.—Orient Ins. Co. v. Daggs, 
Mo., 19 S.Ct 281, 172 U.S. 567, 43 
L.Ed. 552. 

Pa.—Arthur Greenfield, Inc., v. Great 
American Indemnity Co., 16 Pa. 
Ulst & Co. 225, modified on other 
grounds 167 A. 793, 312 Pa. 183. 

12 C.J. p 1126 note 67. 

10. Tex.—^Toung v. Colorado, Civ. 

^ App.^ 174 S.W. 936. 

<^ti^*arlsiiig la aaother state 
Cl) Code Clv.Ptoc. § 990a, barring I 
ca’i^se of action arisihg in another ] 


state, and there harred, does not con¬ 
travene U.S,Const art 4 § 2. 

N.Y.—^Klotz V. Angle, 116 N.B. 24, 220 
N.T. 347. 

(2) A suit in California by Ohio 
superintendent of banks to enforce 
stockholder’s superadded liability for 
Ohio bank’s debts is not on the as¬ 
sessment so that California court is 
not required to hold that statute of 
limitations began to run on date of 
assessment in order to avoid viola¬ 
tion of privileges and immunities 
clause of federal Constitution. ; 
Cal,—State of Ohio ex rel. Squire v. 
Porter. 129 P.2d 691, 21 Cal.2d 46, 
143 A.L.R. 1432, certiorari denied 
63 S.Ct. 531, 318 U.S. 757, 87 L. 
Ed. 1131, rehearing denied 63 S.Ct 
759, 318 U.S. 800, 87 U.Ed, 1164. 

17. Cal.—^Higgins v. Graham, 76 P. 
898, 143 Cal. 131. 

18. Wis,—^Apfelbacher v. State, 152 
N.W. 144, 160 Wis. 565, 

19. Ind.—Touhey v. Decatur, 93 N, 
E. 540, 175 Ind. 98, 32 L.R.A.,N.S., 
350. 

20. Conn.—Sanger v. City of Bridge¬ 
port, 198 A. 746, 124 Conn. 183, 116 
A.L.R. 1031. 

21. Mo.—State v. Grimm; 143 S.W 
483, 239 Mo. 135. 

12 C.J. p 1126 note 72. 

22. Ala.—Supreme Lodge of the 
World, Loyal Order of Moose, v. 
Gustin, 80 So. 84. 202 Ala. 246. 

23. Partioular statutes not con- 
travening coastltntloii 

(1) Regulating venue of actions 
against corporations. 

Ga.—Central Georgia Power Co v 
Stubbs, 80 S.B, 636, 141 Ga. 172. 

12 C.J. p 1126 note 73. 

230 


(2) Authorizing service of sum¬ 
mons in Rochester city court action 
in town of Monroe County adjoin¬ 
ing such city. 

N.T.—Rochester Exposition Ass’n v, 
Bogorad, 267 N.Y.S. 723, 149 Misc. 
200 . 

(3) Requiring service by publica¬ 
tion for a certain length of time. 
U.S.—Morris v, Graham, C.C.Fla., 61 

F. 63. 

(4) Prescribing rules of evidence. 
Ga.—Grifiin v. State, 83 S.B. 540, 142 

Ga. 636, L.R.A.1916C 716, Ann.Cas. 
1916C 80 —Smith v. State, 81 S.E. 
220, 141 Ga. 482, Ann.Cas. 19150 
999. 

(5) Prescribing manner of taking 
recognizances. 

Ill.—McNamara v. People, 65 N.E. 
625, 183 III. 164. 

(6) Granting court power to direct 
Injured party to submit to X-ray ra¬ 
diograph. 

N.J.—Golden v. Public Service Coor¬ 
dinated Transport, 167 A. 651, 9 N. 
J.Misc. 1837. 

(7) Denying right of appeal in cer¬ 
tain cases. 

Ill.—Saylor v. Duel, 86 N.E. 119, 236 
Ill. 429, 19 L.R.A..N.S., 377. 

12 C.J. p 1126 note 78. 

(8) Regulating time for filing bills 
of exceptions. 

Ind.—Cleveland, etc., R. Co. Vi Smith. 
97 N.E. 164, 177 Ind. 524. 

(9) Prescribing effect of reversal 
of erroneous judgment. 

Mass.—Commonwealth v. Murphy, 64 
N.E. 860, 174 Mass. 369, 76 Am.S.R. 
353, 48 L.R.A. 393, .affirmed 20 S.Ct. 
639, 177 U.S. 155,‘ 44 L.Ed. 711. 



CONSTITUTIONAL LAW §§ 485-486 


16A C.J.S. 

The sustaining of a demurrer to a pleading and 
the rendering of judgment for the opposing party on 
the pleader^s refusal to plead further do not abridge 
privileges and immunities.^^.s When the failure of 
the trial court to apply a statute relating to proce¬ 
dure amounts only to a technical error, the privileges 
and immunities of the parties are not abridged.^^ 
So a supreme court’s exercise of jurisdiction on 
quo warranto to decide whether the governor was 
disabled by conviction in a federal court for felony, 
so as to devolve his powers and duties on the 
lieutenant governor, has been held not an abridg¬ 
ment of the former’s privileges and immunities as 
a citizen of the United States but a statute mak¬ 
ing null and void sales of certain goods and provid¬ 
ing that no action shall be brought on such sales 
made in any other state or country is unconstitution- 

ai.26 

Divorce. Divorce is not a privilege or immunity 
protected by the constitutional guarantees,5 and 
a statute providing that in a suit for divorce the 
court may grant any relief to which the complain¬ 
ant is entitled is not invalid.26.i0 

Prohibiting sending claims out of state. A stat¬ 
ute forbidding the assignment or sending of claims 


outside of the state for collection so as to avoid the 
exemption laws of the state from which they are 
sent has been held not an infringement of privileges 
or immunities,2'7 and a state court may, on equitable 
grounds, and without violating the constitution, en¬ 
join one resident of the state from maintaining an 
action against another resident, in a foreign state.^s 

Removal of causes. Federal statutes authorizing 
removal of cases from state courts to federal courts 
because of diversity of citizenship do not abridge 
privileges and immunities of citizens.2S.5 

§ 486. - Against Nonresidents 

A state may not deny the privilege of suing in its 
courts to citizens of other states; it may, however, de¬ 
cline to take jurisdiction of actions by nonresidents when 
a more appropriate foruni is available to them, may make 
different regulations for residents and nonresidents with 
respect to procedure, and may deny the use of its courts 
to aliens. 

Th’C provision of the federal Constitution entitling 
the citizens of each state to all privileges and im¬ 
munities of citizens in the several states secures to 
citizens of one state substantially the same right of 
access to the courts of another state as is accorded 
to citizens of the latter state; and a denial of such 
right violates the constitution.^^ However, the con- 


(10) Permitting suspensive appeal 
in suits against state officers for in¬ 
junction. 

La.—Wall V, Close, 10 So.2d 779, 201 
La. 986. 

(11) Provision of the Motor Car¬ 
rier Act that if indemnity policy is 
giv-en in lieu of bond, motor carrier 
and insurer may be joined in same 
action. 

Ga.—Lloyds America v. Brown, 200 
S.E. 292, 187 Ga. 240. 

23.5 Ohio.—Martin v. Trustees of 
Beaver Tp., App., 94 N.E.2d 531. 

24. U.S.—Porter v. Wilson, Okl., 36 
S.Ct 91, 239 U.S. 170, 60 L.Ed. 204. 

25. N.D.—State ex rel. Olson v. Lan- 
ger, 266 N.W. 377, 65 N.D. 68. 

26. , Conn.—Reynold v. Geary, 26 
Conn. 179. 

N.H.—^In re Opinion of the Justices, 
25 NT.H. 537. 

26.5 Ky.~Hensley v. Hensley, 161 
S.W.2d 69, 286 Ky. 378. 

Tenn.—Turner v. Bell, 279 S.W.2d 
71. 

ReoLuirements as to residence see in¬ 
fra § 486. 

26.10 Tenn.—Turner v. Bell, supfa. 

27. Ind.—^Markley v. Murphy, 102 N. 
E. 376, 180 Ind. 4. 47 L.R.A.,N.S., 
689. 

12 C.J. p 1126 note 83. 

28. U.S.—C ole V. Cunningham, 

Mass., 10 S.Ct. 269, 133 U.S. 107, 33 
L.Ed. 638. 


Minn.—State v. District Court, Hen- I 
nepin County, 168 N.W. 689, 140' 
Minn. 494, 1 A.L.R. 145. i 

Mo.—^Kansas City Rys. Co. v. Mc- 
Cardle, 232 S.W. 464, 288 Mo. 354. 

28.5 U.S.-—Kithcart v. Metropolitan 
Life Ins. Co., C.C.A.Mo., 150 F.2d 
997, certiorari denied 66 S.Ct. 267, 
326 U.S. 777, 90 L.Ed. 470, rehear-j 
ing denied 66 S.Ct. 469, 326 U.S. 
812, 90 L.Ed, 496, rehearing denied 
66 S.Ct. 520, 327 U.S. 813, 90 L. 
Ed. 1038. 

29.- U.S.;—McKnett v. St. Louis & S. 
P. Ry. Co., Ala., 64 S.Ct. 690, 292 
U.S. 230, 78 L.Ed. 1227, motion de¬ 
nied 54 S.Ct. 439, rehearing denied 
54 S.Ct 865, 292 U.S. 613, 78 L.Ed. 
1472—^Missouri Pac. R. Co. v. Clar¬ 
endon Boat Oar Co., La, 42 S.Ct 
210, 257 U.S. 633, 66 L.Ed. 354. 

Muir V. Kessinger, D.C.Wash,, 35 
P.Supp. 116, cause remanded 121 
F.2d 456. 

Cal.—^Hudson v. Von Hamm, 259 P. 
874, 85 Cal.App. 323—Schultz v. 
Union Pac. R. Co., 257 P.2d 1003, 
118 Cal.App.2d 169—Thome v. 
Macken, 136 P.2d 116, 68 Cal.App. 
2d 76. 

Ill.—Whitney v. Madden, 79 N.E.2d 
693, 400 Ill. 185, certiorari denied 
69 S.Ct 55, 335 U.Sl 828, 93 L.Ed. 
382. 

Neb.—^Herrmann v.‘ Franklin Ice 
Cream Co., 208 N.W.' 14l, 114 Neb. 
468. ■ - r' \ 

N.J.—Charles v. Fischer Baking Co., 
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182 A. 30, 14 N.J.Misc. 18, affirmed 
187 A. 175, 117 N.J.Law 115. 

Va.—Morgan v. Pennsylvania R. Co., 
138 S.E. 566, 148 Ya 272. 

Wis.—Sheehan v. Lewis, 260 N.W. 
633, 218 Wis. 688—Bode v. Flynn, 
252 N.W. 284, 213 Wis. 509, 94 A.L. 
R. 480. 

12 C.J. p 1126 note 84—28 C.J. p 41 
note 32. 

^{Institution of suit” within consti¬ 
tutional privilege of citizens of an¬ 
other state to institute and maintain 
suits within state which may not be 
abridged by sta,te is delivery of com¬ 
plaint to sheriff for purpose of hav¬ 
ing him serve it 

N.J.—Charles v. Fischer Baking Co., 

. 182 A. 30, 14 N.J.Misc. 18. affirmed 

' ' 187 A.‘ 175, 117 N.J.Law 116. 

I Buie applicable to foreign coxpora- 
I tions 

Mo,—British-American Portland Ce- 
, ment Co. v. Citizens Gas Co., 164 
' S.W. 468, 255 Mp. 1, Ann.Cas.l916C 
151—State V. Grimm, 143 S.W. 483, 
239 Mo. 135. 

Statute limiting continuances 
granted defendant nonresident auto¬ 
mobile owners to’ ninety days was 
held to be invalid as discriminatory. 
Neb.—Herzoff v. Hommel, 233 N.W. 
458, 120 Neb. 476. 

Temporary residents are entitled to 
the protection of the laws and courts 
of the state. 

Tex.—Cole v. Browning, Civ.App., 187 
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stitution protects only the right to use the courts 
in the enforcement of the privileges and immunities 
guaranteed which, as shown supra § 458, are those 
which owe their existence to the Constitution and 
laws of the federal government in its national char¬ 
acter, and do not include rights dependent solely 
on state citizenship.^®*® 

A statute which denies to a carrier the right to 
engage in interstate business except on condition 
that, with respect to process, it submit to the same 
treatment as residents is unconstitutional,^® as is a 
statute which discriminates between residents and 
nonresidents with respect to the right to arrest and 
hold to bail defendants in civil actions.®^ So a 
state may not subject a nonresident to a personal 
judgment in a case in which he has not appeared or 
been served with process within the state,®^ al¬ 
though there is also authority to the contrary.®® 

A state policy which permits transitory actions 
against foreign corporations, regardless of where 
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the causes arise, violates the federal Constitution 
unless it operates in the same way on its own citi¬ 
zens and those of other states;®^ but the consti¬ 
tutional guaranty under consideration was intend¬ 
ed to prevent only arbitrary and unreasonable dis¬ 
crimination against citizens of foreign states;®® it 
does not entitle a nonresident to precisely the same 
rights in the courts of a state as resident citizens 
have, if he is given access to the courts on terms 
which, in themselves, are reasonable and adequate 
for the enforcement of his rights.®® A state may 
deny the use of its courts for the litigation between 
nonresidents of causes of action arising wholly in 
other states and not involving residents or property 
within the state. ®'^ 

With respect to mere matters of procedure, it is 
competent for the states to prescribe different regu¬ 
lations as to residents of the state and nonresidents 
whenever such distinctions are fairly required in 
the due administration of justice to meet and pro¬ 
vide for the circumstance of nonresidence.®® Thus, 


S.W.2d 588, refused for want of 
merit. 

29.5 Ky.—^Hensley v. Hensley, 151 S. 
W.2d 69, 286 Ky. 878. 

30. N.Y.—Guerin Mills v. Barrett, 
173 N.E. 553, 254 N.Y. 380. 

31. Del.—Black v. Seal, 11 Del. 541. 
N.C.—Little V. Miles, 169 S.B. 220, 

204 N.C. 646. 

32. U.S.—^Moredock v. Kirby, C.C. 
Ky., 118 P. 180. 

Del.—Caldwell v. Armour, 43 A. 517, 
17 Del. 545. 

33. Ky.—Guenther v. American Steel 
Hoop Co., 76 S.W, 419, 116 Ky. 580, 
25 Ky.L. 795. 

34. Cal.—Schultz v. Union Pac. R. 
Co., 257 P.2d 1003, 118 Cal.App.2d 
169. 

Minn.—^Erving' t. Chicago & N. W. 1 
Ry. Co.. 214 N.W. 12. 171 Minn. 
87. 

36. U.S.—^Richter v. Bast St. Louis 
& S. Ry. Co., D.C.MO., 20 P.2d 220. 
Ohio.—^Loftus V. Pennsylvania R. Co., 
140 N.E. 94, 107 Ohio St. 352, error 
dismissed 45 S.Ct 97, 266 U.S. 639, 
69 L.Ed. 483. 

36. U.S.—Canadian Northern Ry. Co. 
V, Eggen, Minn., 40 S.Ct 402, 262 
U.S. 553, 64 L.Ed. 713. 

D.C.—^Duehay v. Acacia Mut Life 
Ins. Co„ 105 P.2d 768, 70 App.D.C. 
245, 124 A-L.R, 1268. 

37. U.S.—Anglo-American Provision 
Co. V. Davis Provision Co. No. 1, 
N.Y., 24 S.Ct 92, 191 U.S. 373, 48 L. 
Ed. 225. 

12 C.J. p 1127 note 86. 

Contract 

Court properly declined Jurisdic¬ 
tion of suit on insurance agency 
contract made outside state between 


nonresident and foreign corporation, 
although contract was to be perform¬ 
ed partly within state, 
i Ark.—Grovey v. Washington Nat 
Ins, Co., 119 S.W.2d 603, 196 Ark. 

I 697. 

Foreign corporations 

Conclusion that Massachusetts 
courts have no jurisdiction of ac¬ 
tions at law between Maine mining 
corporations conducting operations 
in Arizona and having usual place 
of business in Massachusetts, which 
are for conversion of mineral and 
depend on question of title to Ari¬ 
zona claims, does not deny any right 
established by U.S.Const art 4 § 2. 
Mass.—^Arizona Commercial Mining 
Co. v. Iron Cap Copper Co., 128 N.E. 

4, 236 Mass, 185, 

38. Ky.—^Vassiirs Adm’r v. Scarsel- 
la, 166 S.W.2d 64, 292 Ky. 153. 

Ya,—Baker v. Wise, 16 Gratt 139, 
67 Va. 139. 

Attachment bond 

A territorial statute authorizing 
the attachment of a nonresident’s 
property without bond is not repug¬ 
nant to the Fourteenth Amendment 
to the federal Constitution as a dis¬ 
crimination against a nonresident. 
U.S.—Central Loan & Trust Co. v. 
Campbell Commission Co., Okl., 19 

5. Ct. 346, 173 U.S, 84, 43 L.Ed. 623. 
Damages from automobiles 

Federal Constitution does not pro¬ 
hibit state legislation holding non¬ 
residents responsible for damages in¬ 
flicted by careless operation of auto¬ 
mobiles in state. 

U.S.—Cohen v. Plutschak, D.C.N.J., 
40 F.2d 727. 

I Excluding jurisdiction for injuries 
I A statute excluding from jurisdic¬ 
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tion of state courts causes for In¬ 
juries or death occurring without 
state unless claimant be resident is 
not unlawful discrimination. 

Ohio.—Reeves v. Louisville & N. R. 
Co., 181 N.E. 885, 124 Ohio St. 657, 
error dismissed 62 S.Ct. 314, 285 
U.S. 624, 76 L.Ed. 922—Loftus v. 
Pennsylvania R. Co., 140 N.E. 94, 
107 Ohio St. 362, error dismissed 
46 S.Ct. 97, 266 U.S. 639, 69 L.Ed. 
483. 

Xiimltation of actions 

(1) State may provide that limita¬ 
tions shall not run in favor of non¬ 
resident defendants in either civil or 
criminal cases. 

U.S.—Chemung Canal Bank v. Low¬ 
ery, Wis., 93 U.S. 72, 23 L.Ed. 806. 
Pa.—Commonwealth v. Wilcox, 66 Pa 
Super. 244. 

(2) State may also provide that 
limitations shall run in favor of non¬ 
resident defendants as against non¬ 
resident plaintiffs, but not as against 
resident plaintiffs. 

U.S.—Chemung Canal Bank v. Low¬ 
ery, supra 

(3) Minn.Gen.St.1913, § 7709, pro¬ 
viding that, when a cause of action 
arises outside the state and is barred 
by the laws of the place where it 
arose, no action thereon shall be 
maintained unless plaintiff be a citi¬ 
zen of the state, who has owned the 
cause of action ever since It accrued, 
does not violate the constitution, as 
applied to a cause of action for per¬ 
sonal injuries on which the laws of 
the country where it arose allowed 
one year in which to bring an action. 
U.S.—Canadian Northern Ry. Co. v. 

Eggen, Minn., 40 S.Ct 402, 262 U.S. 
653, 64 L.Ed. 713. 
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the states may discriminate between residents and 
nonresidents in the particular remedies granted,39 
as by restricting to citizens of the state the right 
of commencing the process of foreign attachments, 
although on the other hand it has been held that, 
under the constitution a state is at liberty, if not 
under a duty, to secure to creditors of nonresident 
owners of property, who are citizens of other states, 


the same protection by foreign attachment that is 
accorded to its own citizens.'*'^ 

A state court does not deny privileges or im¬ 
munities of citizens of other states by refusing ta 
take jurisdiction of a cause arising under a foreign 
statute which conflicts with the law or public policy 
of the forum,'*2 by permitting remedies in suits 


<4) Defense of statute of limita¬ 
tions is not “privilege" within con¬ 
stitution, and, hence, nonresident de¬ 
fendants may be deprived of defense 
of limitations, notwithstanding resi¬ 
dent defendants are not deprived 
thereof. 

Wis.—Bode v. Flynn, 252 N.W. 284, 
213 Wis. 509, 94 A.L.R. 480. 

(5) When a foreign administrator 
had not complied with statutory con¬ 
ditions precedent to bringing suit in 
state, a refusal to substitute the 
domestic ancillary administrator aft¬ 
er the lapse of the period of limita¬ 
tion did not deny privileges or im¬ 
munities. 

Ky,—VassilTs Adm’r v. Scarsella, 166 
S.W.2d 64, 292 Ky. 163. 

Service of process 

(1) State may authorize its courts 
to take jurisdiction In an action in 
rem on constructive service of proc¬ 
ess on nonresidents. 

U.S,—Ballard v. Hunter, Ark., 27 S. 
Ct 261, 204 U.S. 241, 61 L.Ed. 461. 

(2) Statute authorizing service on 
agent in agency through which busi¬ 
ness involved was transacted, when 
applied to nonresident individuals, 
does not abridge privileges or im¬ 
munities of citizens of United States. 
U.S.—Henry D. Doherty & Co. v. 

Goodman, Iowa, 55 S.Ct, 563, 294 
U.S. 623, 79 L.Ed. 1097. 

Iowa.—^Davidson v. Henry D. Doher¬ 
ty & Co., 241 N.W. 700, 214 Iowa 
739, 91 A.L..R. 1308. 

N.T.—Interchemical Corp. v. Mira- 
belli, 64 N.Y.S.2d 522, 269 App.Div, 
224. 

Utah.—Wein v. Crockett, 196 P.2d 
222, 113 Utah 301. 

(3) Statutes providing for service 
of process on state oflElcer in actions 
against nonresidents doing business 
in the state do not abridge privileges 
and immunities. 

U.S.—Sugg V. Hendrix, C.C.A.Miss., 
142 P.2d 740. 

Ark.—Gillioz v. Kincannon, 214 S.W. 

2d 212, 213 Ark. 1010. 

Fla.—State ex rel. Weber v. Register, 
67 So.2d 619. 

Miss.—Condon v. Snipes, 38 So.2d 752, 
205 Miss. 306. 

(4) Rule of Civil Procedure provid¬ 
ing that service of process on an 
officer, or registered agent of associa¬ 
tion, or person for time being in 
charge of any place where associa¬ 
tion regularly conducts business or 


association activity, shall be deemed 
service on association, would not 
abridge privileges or immunities of 
citizens of the United States. 

Pa.—Quinn v. Pershing, 80 A. 2d 712, 

367 Pa. 426. 

(6) Statute extending right of 
I service of process on nonresidents in 
actions by residents of state arising 
out of operation of automobile not 
licensed within state is not unconsti¬ 
tutional abridgment of “privilege" of 
citizens of other states, since privi¬ 
lege to bring suit within state is not 
affected, and discrimination in serv¬ 
ice of process is based on “residence" 
rather than “citizenship," words 
which are not synonymous, “resi¬ 
dent" in strict primary sense mean¬ 
ing person who lives in place for a 
time, irrespective of domicile. 

JSr.J.—Charles v. Fischer Baking ‘Co., 

182 A. 30, 14 N.J.Misc. 18, affirmed 

187 A. 175, 117 N.J.Lraw 115. 

(6) Statutes authorizing service on 
agent of nonresident doing business 
in commonwealth and requiring ac¬ 
tual written notice to defendant be¬ 
fore judgment, and statute requiring 
registration of fictitious business 
name as condition to doing business 
and requiring nonresident fictitious 
name certificate to state name of lo¬ 
cal agent, did not violate privileges 
and Immunities clause of Fourteenth 
Amendment as applied to service 
on local designated agent of nonresi¬ 
dent partners, who were doing busi¬ 
ness in commonwealth, in action in 
personam on cause of action arising 
within commonwealth. 

Pa.—Stoner v. Higginson, 175 A. 627, 

316 Pa. 481. 

(7) Statutes authorizing service of 
process on chairman of state high¬ 
way commission or on secretary of 
state in actions against nonresident 
motor vehicle operators are valid. 

U.S.—Morrow v. Asher, D.C.Tex., 66 

P.2d 365. 

Fla.—State ex rel. Cochran v. Lewis, 

159 So. 792, 118 Fla. 536, 99 A.L. 

R. 123. 

(8) Statute authorizing service on 
state officer in action against nonres¬ 
ident motor vehicle operator must be 
limited to actions for damages grow¬ 
ing out of the use of the highway. 

Ill.—Brauer Machine & Supply Co., 

for Use of Bituminous Casualty 

Corp. V. Parkhill Truck Co., 50 N.E. 

2d 836, 383 Ill. 569. 148 A.L.R. 1208. 


(9) Consent to service of process 
is not implied by virtue of the mere 
transaction of business in the state 
by a nonresident natural person, 
since privileges and immunities 
clause of federal Constitution pre¬ 
serves to citizens of one state the 
right to pass through or to reside 
in any other state for purposes of 
trade, professional pursuits, or oth¬ 
erwise. 

U.S.—Jacobson v. Schuman, D.C.Vt., 
106 F.Supp. 483. 

(10) Statute limiting service of 

process on Insurance commissioner 
in suits against reciprocal insurance 
associations to actions on contracts 
or transactions under state license 
does not abridge privileges and im¬ 
munities. ^ 

Ky.—Diggs V. Universal Underwrit¬ 
ers, 176 S.W.2d 24, 295 Ky. 683. 

(11) Workmen's compensation act 
provision that any nonresident who 
employs persons to perform work 
within New Jersey shall be deemed 
to have appointed Secretary of Work¬ 
men's Compensation Bureau as agent 
for acceptance of process in any com¬ 
pensation proceeding is not violative 
of privileges or immunities clause of 
federal Constitution. 

N.J.—Yarborough v. Slocum, 30 A.2d 
431, 129 N.J.Law 640, reversed on 
other grounds 33 A,2d 905, 130 N. 
J.Law 565. 

Security for costs 

State may require of nonresident 
plaintiffs security for costs, while 
not making such requirements of res¬ 
idents. 

Ky.—Bracken v. Dinning, 131 S.W. 19, 
140 Ky. 348-—12 G.J. p 1127 note 83. 

39. N.Y.—Robinson v. Oceanic 
Steam Nav. Co., 19 N.E. 625, 112 
N.Y. 315, 16 N.Y.Civ.Proc. 265, 2 
L.R.A. 636. 

12 C.J. p 1127 note 89. 

40. Pa.—^Hilliard v. Enders, 46 A, 
839, 196 Pa. 587. 

Tenn.—XClncaid v. Francis, Cooke 49. 

41. U.S.—Ownbey v. Morgan, Del,, 
41 S.Ct. 433, 266 U.S. 94, 65 L.Ed. 
837, 17 A.L.R. 873. 

42. U.S.—Muir v. Kessinger, D.C. 
Wash., 35 F.Supp. 116, cause re¬ 
manded on stipulation, C.C.A., 121 
F.2d 456. 

Cal.—Hudson v. Von Hamm, 259 P. 
374, 85 Cal.App. 323—Thome v. 

Macken, 136 P.2d 116, 58 CaLApp. 
2d 76, 
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between nonresidents which would not be available 
in a foreign jurisdiction.'^^-^ So a state may require 
plaintiff to be a bona fide resident thereof for a 
specified period before filing a petition for at- 

tachment^s or for a divorce may make non¬ 
residence of defendant a ground of attachment of 
his property within the state may provide for 
notice of the probate of a will only to residents of 
the statemay prescribe .a special method, of 
procedure for the assessment of lands of non- 
1‘esidents may make different provisions in re¬ 
gard to notice to residents, and nonresidents on a 
sale of land for taxes may prescribe different 
regulations as to the inspection of vessels owned 
by residents and nonresidents;*^^ or may impose 
certain conditions on the right of a foreign cor¬ 
poration to sue in its courts.^O Likewise, a state 
may require a foreign administrator to comply with 
certain conditions before bringing actions in the 
state courts.S^-S A statute limiting payment from an 
unsatisfied judgment fund to residents is not in- 
valid.s^-^o 

A s1:ate statute requiring a bond as the condition 
of the issue of an attachment against the property 
of a resident, while not making such requirement 
in the case of an attachment against the property 
of a nonresident,5i or requiring nonresident defend¬ 
ants, sued by foreign attachment, to give security 
as a condition of the right to appear and defend, I 
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does not violate the constitution; and the same is 
true of a statute which exempts only permanent 
residents of the state from arrest.®^ A statute ex¬ 
empting from civil process all persons, residents of 
the state, who are, or may thereafter be, in the 
military service of the state, or of the United States, 
has been held not to affect the privileges or im¬ 
munities of citizens of other states, or of the United 
States, the privileges of the act not being denied to 
them by express provisions of the act.^^ The con¬ 
stitution does not deprive a court of jurisdiction of 
proceedings to adopt the resident minor child of a 
nonresident parent,nor does it affect the common- 
law rule that a married woman who for good cause 
leaves her husband in the state in which he resides 
may sue as a feme sole in the state to which she 

goes.56 

An order of a court in the state of the residence 
of a child increasing the amount of payments for 
the support of the child by its father who is a 
resident in another state, father and mother having 
been divorced in a third state, does not abridge 
privileges and immunities.56.6 xhe Uniform Sup¬ 
port of Dependents Act giving a needy person in 
one state a right of action to compel support by a 
person in another state responsible for his support, 
if the latter state has reciprocal legislation, does not 
abridge the privileges and immunities of citi- 
zens.^®-^® 


Minn.—State v. District Court, Hen¬ 
nepin County, 168 N.W. 589, lio 
Minn. 494, 1 A.L.R. 145. 

Wis.—^Hughes v. Fetter, 42 N.W.2d 
452, 257 Wis, 35, reversed on other 
grounds 71 S.Ct. 980, 341 U.S. 609, 
95 L.Ed. 1212, set aside 49 N.E.2d 
280, 259 Wis. 411. ' 

42.5 Isr.T.—^^Gantt v. Felipe y Carlos 
Hurtado & Cia, 79 N.E.2d 815, 297 
N.T. 433. 

Arbitration. 

Refusal of permanent stay of arbi¬ 
tration of controversy as to buyer’s 
breach of contract for sale of tropi¬ 
cal woods, pursuant to contract pro¬ 
vision requiring arbitration in New ! 
York, on ground that arbitration 
clause was void under laws of North 
Carolina, wherein contract was exe¬ 
cuted, was not improper as depriving 
buyer of constitutional privileges 
and immunities. 

N.Y.—Gantt v. Felipe y Carlos Hur¬ 
tado & Cia, supra. ^ 

43, Neb.—rTanner v. De Vinney, 161 
N.W. 1052, 101 Neb. 46. 

44. Ky.—^Hensley v. Hensl'ey, 151 S. 
W.2d 69, 286 Ky. 378. 

Nev.~Worthington v. Washoe Coun¬ 
ty Second Judicial Dist. Ct., 142 P. 
230, 37’ Nev. 212, L.R.A.1916A 696, 
Ann.Cas.l916E 1097, 


Tex.—Pettaway v. Pettaway, Civ. 
App., 177 S.W.2d 285. 

45, Ga.—Pyrolusite Manganese Co. 
V. Ward, 73 Ga. 491. 

Kan.—Manley v. Osborne, 75 P. 1133, 
68 Kan. 815, 66 L,R.A. 967—Man- 
ley V. Maye^r, 75 P. 550, 68 Kan. 
377, 1 Ann.Cas. 825. 

ExceptlosLs 

The provisions .of the attachment 
statutes, that attachment cannot is¬ 
sue against property of a nonresi¬ 
dent who has a duly appointed agent 
in the state over whom service of 
process may be made, when inter¬ 
preted as not including within such 
exception a nonresident defendant in 
an action arising out of the opera¬ 
tion of motor vehicle, and over whom 
jurisdiction is obtained by service of 
process on the secretary of state, 
does not maJce such statutes uncon¬ 
stitutional as discriminatory. 

La.—Roper v. Brooks, 9 So.2d 485 
201 La. 135. 

46. Ill.—^Pratt v, Hawley, 130 N.E 
793, 297 Ill. 244. 

47, Ark.—^Redd v. St. Francis Coun¬ 
ty, 17 Ark. 416. 

48. U.S.—^Johnson v. Hunter, C.C. 
Ark., 127 F. 219, reversed! on other 
grounds 147 F. 133, 77 C.C.A. 359, 
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reversed on other grounds 28 S.Ct. 
759, 209 U.S. 641, 52 L.Ed. 918. 

49. Va.—Baker v. Wise, 16 Gratt. 
139, 57 Va. 139. 

50. U.S.—^Douglas V. New York, N. 
H. & H. R. Co., N.T., 49 S.Ct. 355, 
279 U.S. 377, 73 L.Ed. 747. 

12 C.J. p 1122 note 71. 

50.5 Ky.—^Vassill’s Adm’r v. Scar- 
sella, 166 S.W.2d 64, 292 Ky. 153. 

50.10 N.D.—Benson v. Schneider, 68 
N.W.2d 665. 

51. Kan.—Head v. Daniels, 15 P. 
911, 38 Kan. 1. 

12 C.J. p 1127 note 92. 

52. U.S.—Ownbey v. Morgan, Del., 
41 S.Ct. 433, 256 U.S. 94, 65 L.Ed. 
837, 17 A.L.R. 873. 

53. N.Y.—Frost v. Brisbin, 19 Wend. 
11, 32 Am.D. 423. 

54. Wis.—^Konkel v. State, 170 N.W. 
715, 168 Wis. 335. 

55. Ariz.—In re Soderberg, 226 P. 
210, 26 Ariz. 404. 

56. Mass.—^Abbot v. Baley, 6 Pick. 
89. 

56.5 Cal.—Starr v. Starr, 263 P.2d 
676, 121 Cal.App.2d 633 . 

56.10 Ky.—^Duncan v. Smith, 262 S 
W.2d 373. 
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Forum non conveniens. The doctrine of forum 
non conveniens is not repugnant to the constitutional 
guarantees of privileges and immunities.56.i5 Ac¬ 
cordingly, a state court may decline to assume juris¬ 
diction of an action by a nonresident when a more 
appropriate forum is available to him,56.20 and it 
may deny access to its courts to all nonresidents re¬ 
gardless of citizenship;5 6.25 it may not dis¬ 

criminate between citizens of the state and citizens 

of other states.56.30 


§ 487. Crimes and Criminal Procedure 

The Fourteenth Amendment does not prevent a state 
from making certain acts crimes, or from prescribing 
the mode and procedure In criminal prosecutions, or the 
modes and extent of punishment. 

Since the Fourteenth Amendment refers to the 
fundamental rights of the citizens of the United 
States and not to the privileges or immunities of the 
individual as a citizen of a state, it does not ordi¬ 
narily apply to state statutes making certain acts 
crimes,®'^ or to modes of, and procedure in, criminal 
prosecutions in state courts,53 nor does the Four- 


56.15 m.—^Whitney v. Madden, 79 
N.B.2d 693, 400 Ill. 185, certiorari 
denied 69 S.Ct. 65, 335 U.S. 828, 93 
L.Ed, 382. 

56.20 N.J.—Gore v. XT. S. Steel Corp., 
104 A.2d 670, 15 N.J. 301, certiorari 
denied 76 S.Ct 84, 348 U.S. 861,'99 
L.Ed. 678. 

56.25 Cal.—^Price v. Atchison, T. & 
S. F. By. Co., 268 P.2d 457, 42 Cal. 
2d 677, certiorari denied 75 S.Ct. 
- 44, 348 U.S. 839, 99 L.Ed. 661. 

Okl.—St. Louis-San Francisco Ry. Co. 
V. Superior Court, Creek County, 
276 P.2d 773. 

■Utah.—Mooney v. Denver & R. G. W. 

R. Co., 221 P.2d 628, 118 Utah 307. 

56.30 Cal.—Schultz V. Union Pac. R. 
Co., 267 P.2d 1003, 118 Cal.App,2d 
169—Leet V. Union Pac. R. Co., 155 
P.2d 42, 25 Cal.2d 606, 158 A.L.R. 
1008, certiorari denied 65 S.Ct. 1403, 
two cases, 325 U.S. 866, 89 L.Ed. 
1986. 

Mo.—State ex rel. Southern Ry. Co. 
V. Mayfield, 240 S,'W.2d 106, certio¬ 
rari denied 72 S.Ct 107, 342 U.S. 
871, 96 L.Ed. 655 and State of Mo. 
ex rel. Atchison, T. & S. F, R. Co. 
V. Murphy, 72 S.Ct 107, 342 U.S. 
871, 96 L.Ed. 655—State ex rel. 
Southern Ry. Co. v. Mayfield, 224 

S. W.2d 105, 359 Mo. 827, vacated on 
other grounds 71 S.Ct 1, 340 U.S. 1, 
95 L.Bd, 3. 

Okl.—St Louis-San Francisco Ry. Co. 
V. Superior Coui’t, Creek County, 
276 P.2d 773. 

57. Ga. — Connell ▼. State, 111 S.E. 
645, 163 Ga. 161. 

Idaho.—State v. Dingman, 219 P, 
760, 37 Idaho 263. 

12 C.J. p 1127 note 7. 

Statutes zLot ahridfiTiug privileges or 
immunities 

(1) Acts 1918, p 269, prohibiting 
sexual intercourse with any female 
child under the age of fourteen, and 
providing for punishment as pre¬ 
scribed in Pen.Code 1910 § 94 et seq. 
Ga.—Connell v. Statei 111 S.E. 645, 

153 Ga. 161.. 

(2) Statute punishing criminal 

syndicalism. ^ 

Idaho.—State v. Dingman, 219 P. 760, 

37 Idaho 253, 


Minn.—State v. Moilen, 167 N.W. 346, 
140 Minn. 112, 1 A.L.R. 331. 

Okl.—Berg v. State, 233 P. 497, 29 
Okl.Cr. 112. 

(3) Statute penalizing printing or 
circulating writings for purpose of 
inciting insurrection or resistance to 
authority of state. 

Ga.—Dalton v. State. 169 S.E. 198, 
176 Ga 645—Carr v. State, 167 S.E. 
103, 176 Ga. 65. 

(4) L.1910 p 136, punishing pos¬ 
session of any tools or explosives 
with intent to use or employ them in 
commission of crime. 

Ga,—Lynch v. State, 125 S.E. 70, 159 
Ga. 76. 

(6) Act providing that person 
chargeable with care who shall will¬ 
fully leave state after abandoning a 
child under sixteen shall be guilty of 
felony. 

Tenn.—State v. Adams, 194 S.W. 679, 
137 Tenn. 521. 

(6) The act making it unlawful to 
possess, sell, solicit, or, take orders 
for the sale of, lease, rent, set up, 
operate, or permit others to set up or 
operate, any slot machine or punch 
board, prohibiting the running of 
slot machines and punch boards, and 
providing penalties. 

Okl.—Ex parte Davis, 91 P.2d 799, 
66 OkLCr. 271. 

(7) City ordinance making it un¬ 
lawful for persons to roam or be on 
any street between hours of 1:00 and 
5:00 o’clock A. M. without having 
and disclosing a lawful purpose. 

Or.—City of Portland v. Goodwin, 210 
P.2d 577, 187 Or. 409. 

58. U.S,—'Falkowski v. Mayo, C.A. 
Fla., 173 F.2d 742. 

Or.—State v. Wilbur, 167 P. 669, 85 
Or. 666, error dismissed Wilbur v. 
State, 40 S.Ct. 16, 250 U.S. 678, 64 
L.Ed. 1202. 

12 C.J. p 1128 note 8. 

Bail houd 

A Statute providing fdr a bail bond 
on an appeal from sentence and judg¬ 
ment committing one to an institu¬ 
tion is required only to operate uni¬ 
formly. , ' 

Ohio.—State v. Fullmer, 62 N.E.2d 
268, 76 Ohio App. 335. • ' | 
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Dismissal of appeal 
Act requiring supreme court clerk 
to notify penitentiary superintend¬ 
ent of dismissal of appeal suspend¬ 
ing execution of death sentence did 
not violate constitution. 

S.C.—^Ex parte Howell, 167 S.E. 230, 
168 S.C. 197. 

BvideiLce 

In manslaughter prosecution, 
sound moving picture of defendant 
making voluntary confession to po¬ 
lice officer was admissible, as against 
contention that he was denied privi¬ 
leges and immunities secured to him 
by state constitution. 

Cal’.—People v. Hayes, Cal.App., 71 
P.2d 321. 

Froseciitloii iiLstltuted on informa¬ 
tion. 

State may pass statutes authoriz¬ 
ing criminal prosecutions to be in¬ 
stituted on information, since the 
Fourteenth Amendment does not 
guarantee to United States citizens 
privilege or immunity from being 
held to answer for capital or other 
infamous crime in state court with¬ 
out presentment or indictment of 
grand jury. 

U.S.—Maxwell v. Dow, Utah, 20 S.Ct 
448, 176 U.S. 681, 44 L.Ed. 597. ’ 

Cal.—^People v. Raffington, 220 P.2d 
967, 98 Cal.App.2d 456, certiorari 
denied 71 S.Ct 292, 34a U.S. 912, 95 
L.Ed. 659, 

Kan.—Bailey v. Hudspeth. 191 P.2d 
894, 164 Kan. 600. 

La.—State v. Harvey, 106 So. 28, 159 
La. 674, error dismissed Harvey 
V. State, 47 S.Ct 20, 273 U.S. 635. 
12 O.J. p 1126 note 68. 

Statemients Iil indlctnteiLt 
L.1915 p 166 § 33, providing that 
indictment need not state names by 
whom or to whom liquor was sold, 
does not violate the Fourteenth 
Amendment. 

Or.—State v. Wilbur, 167 P. 569, 85 
Or. 566, error dismissed Wilbur v. 
State. 40 S.Ct 16, 26(]f U.S. 678, 64 
L.Ed. 1202, ' 

State’s, right of review 
Statutes permitting state to appeal 
or bring exceptions. do not abridge 
■ privileges of United States citizen- 
shilp. 
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teenth Amendment ordinarily apply to extent®* or 
modes®® of punishment to be inflicted by the state 
courts. So, a statute which makes it a felony for 
a person chargeable with the care of a child, will¬ 
fully to leave the state, after abandoning the child, 
without a purpose of entering employment previous¬ 
ly accepted, does not abridge privileges or im¬ 
munities of citizens of the United States;®^ and 
statutes providing special punishment for habitual 
criminals ;®t-5 or for those who commit successive 
offenses,®i-i® do not abridge the privileges and 
immunities of citizens. However, since the federal 
Constitution guarantees privileges and immunities 
of citizens of the states, and, as a part thereof, 
protects his right to pass freely from one state to 
another, a state has no power to punish a criminal 
for coming to it from another state, by reason 
of the fact that he has committed a crime in the 
latter state.®* The right not to be twice placed in 
jeopardy for the same offense guaranteed by the 
Fifth Amendment is not one of the rights protected 
by the privileges and immunities clause of the Four¬ 
teenth Amendment.®*-® The assault of a person by 
local officials under color of state authority is a 
deprivation of privileges and immunities.®*-^® 
Moreover, as stated supra § 473, a statute which at¬ 
tempts to make a mere breach of contract to labor 
an offense abridges the privilege of citizens to pur¬ 
sue any lawful employment and to make lawful con¬ 
tracts. The fact that the exemption from self¬ 


incrimination is not a privilege or immunity pro¬ 
tected by U.S.Const. Amend. 14 has previously 
been shown supra § 458. 

§ 488. Other Discriminations 

Various laws, inclu'ding Sunday laws, laws relating 
to community property or to the right of dower, and 
the various workmen’s compensation acts, have been 
held constitutional or unconstitutional, according to the 
nature of their provisions, and the ruies heretofore stated. 

A statute providing for the issue of county bonds 
if the issue should be approved by a majority of 
the voters of the county at an election to be held 
under the rules and regulations governing demo¬ 
cratic primaries, is invalid as abridging privileges 
and immunities of citizens of the United States,63 
and the same is true of a statute declaring that all 
property other than separate property acquired by 
husband or wife, or both, after marriage, including 
personalty subsequently acquired while domiciled 
outside the state, shall be community property,®^ a 
statute regulating private foreign language schools 
attended by children compelled to attend public 
schools,65 and a statute limiting the right of con- 
tract.66 However, the constitution has been held 
not violated by a statute providing that one found 
guilty of corrupt practices shall be disqualified to 
vote for three years,67 or requiring the payment of 
a poll tax as prerequisite to the right to vote,68 or 
requiring registration of voters ;6 8*5 by a statute 
providing for the nomination of judges by political 


U.s.—^Palko V. State of Connecticut, 
Conn,, 58 S,Ct. 149, 302 U.S. 319, 82 
L.Ed. 288. 

Yt.—State V. Felch, 106 A, 23, 92 Vt. 
477. 

59. Wash.—State v. Oreffon R,, etc., 
Co., 123 F. 3, 68 Wash, 160. 

60. U.S.—Graham v. West Virginia, 
W.Va., 32 S.Ct. 583, 224 U.S. 616, 56 
Li.Ed, 917—In re Kemmler, N.Y., 
10 S.Ct. 930, 136 U.S. 436, 34 L.Ed. 
519. 

€1. Tenn.—State v, Adams, 194 S.W. 
679, 137 Tenn. 621. 

61.5 U.S.—Graham v. West Virginia, 
W.Va., 32 S.Ct. 583, 224 U.S. 616, 
66 L.Ed, 917. 

—^People, v. Kaumcheff, 250 P.2d 
8, 114 Cal.App.2d 278. 

Conn.—State v. Mead,, 32 A.2d 273, 
130 Conn. 106. 

Ill.— ^People V. Lawrence, 61 N.E.2d 
361, 390 Ill. 499, certiorari denied 
.66 S.Ct. 38, 326 U.S. 731, 90 L.Ed. 
435, rehearing denied 66 S.Ct. 136. 
326 U.S. 808, 90 L.Ed. 492, 66 S.Ct. 
228, 326 U.S. 810, 90 L.Ed. 495, and 
66 ^.Ct 469, 326 U.S. 811, 90 L.Ed. 
496, motion denied 66 S.Ct. 482, 
326 U.S. 812, 90 L.Ed. 1039, and 
66 3,Ct 676, 327 U.S. 816, 90 L.Ed, 


1041, and rehearing denied 66 S.Ct. 
814, 327 U.S. 818, 90 L.Ed. 1041. 
Kan.—Hill v. Hudspeth, 168 P.2d 922, 
161 Kan. 376, certiorajri denied 67 
S.Ct. 103, 329 U.S. 756, 91 L.Ed. 
652, rehearing denied 67 S.Ct. 188. 
329 U.S. 828, 91 L.Ed. 703—Luppy 
V. Hudspeth, 155 P.2d 428, 169 Kan. 
434. 

31.10 Neb.—^Poppe v. State, 62 N.W. 
2d 422. 155 Neb. 527. 

62. U.S,—U. S. V. Miller, D.C.Ky., 
17 P.Supp. 66. 

62.5 U.S.—^Amrine v. Tines, C.C.A 
Kan., 131 F.2d 827. 

62.10 U.S.—^Apodaca v. U. S„ C.C.A. 
N.M., 188 F,2d 932—Screws v. U. 
S., Ga., 140 F.2d 662, reversed on 
other grounds 65 S.Ct. 1031, 325 U. 
S. 91, 89 L,Bd. 1496, 162 A.L.R. 
1330. 

63. S.C.—Dial v. Watts, 136 S.E. 891, 
138 S.C. 468. 

64. Cal.—In re Thornton's Estate, 
33 P.2d 1. 92 A.L.R. 1343. 

65. U.S.—^Farrington v. T, Toku- 
shige, C.C.A.Hawail, 11 F.2d 710, 
affirmed 47 aCt. 406, 273 U.S. 284, 
71 L.Ed. 646. 
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66. Cal.—^People v. Holder, 199 P. 
832, 53 Cal.App. 45. 

Building contract 

A statute relative to embezzlement 
by contractors, if construed to mean 
that, notwithstanding the provisions 
of the contract to the contrary, the 
contractor does not have the absolute 
unconditional title to money paid 
him thereunder, but holds it in trust 
for the payment of laborers and ma¬ 
terialmen, abridges the privileges of 
citizens of the United States. 

Cal.—People v. Holder, supra. 

67. Mass.—^Ashley v. Wait, 116 N.E. 
961, 228 Mass. 63, 8 A.L.R. 1463, 
error dismissed 40 S.Ct. 63, 250 U. 
S. 662, 63 L.Ed. 1190. 

68. U.S.—Pirtle v. Brown, C.C.A. 
Tenn., 118 F.2d 218, 139 A.L.R. 557, 
certiorari denied 62 S.Ct. 64, 314 U. 
S. 621, 86 L.Ed. 499. 

Ga.—Breedlove v. Suttles, 188 S.E. 

. 140, 183 Ga, 189, affirmed 68 S.Ct. 

205, 302 U.S. 277, 82 L.Ed, 252. 
S.C.—State V. Middleton, 36 S.E.2d 
742, 207 S.C. 478. 

68.5 Ga.—^Franklin v. Harper, 55 S. 
E.2d 221, 206 Ga. 779, appeal dis¬ 
missed 70 S.Ct. 804, 339 U.S. 946, 
94 L.Ed. 1361. 
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parties by a statute making it tke duty of the 
commissioner of education to prepare for use in 
the public schools a program providing for a salute 
to the flag;'^<^ by a statute forbidding the teaching 
of the theory of evolution in the public schools 
by a statute giving a preference in letting of con¬ 
tracts to contractors who have paid taxes to the 
state and county for a certain period by a 
statute providing that workmen on public works 
shall be paid not less than the rate of wages pre¬ 
vailing in the locality by a statute abolishing the 
fellow-servant rule as far as it applies to common 
carriers by a statute invalidating conveyances of 
land in another’s adverse possession or by a 
statute providing for an old age pensionJ^ 

Statutes requiring reading from the Old Testa¬ 
ment and permitting repetition of the Lord’s Prayer 
in public schools do not contravene the privileges 
and immunities clause of the Fourteenth Amend¬ 
ment,'^^*® but a resolution of a school board permit¬ 
ting distribution of a sectarian version of the Bible 
through the public school system violates the reli¬ 
gion clause of the First Amendment as incorporated 
in the Fourteenth Amendment.Statutes mak¬ 
ing it unlawful to go on the premises of a citizen 
in the nighttime without his consent to assist in 
moving laborers or tenants have been held both 
valid'^®*^® and invalid.'7®*20 Collection by the Re¬ 
construction Finance Corporation of a higher rate 
of interest from a particular borrower than from 
other borrowers does not deny him privileges and 
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immunities.'^®*25 Judicial enforcement of a provi¬ 
sion in a will revoking a gift to any child marrying 
a person not born into a particular religious faith 
does not violate the guarantee of privileges and 

immunities.*^®*® 0 

Workmen's compensation acts. The privileges 
and immunities of citizens of the United States are 
not abridged by an elective workmen’s compensa¬ 
tion acU® or a compulsory insurance act.*^*^ ^ com¬ 
pulsory act providing for compensation to ‘‘citi¬ 
zens or residents” of the state has been held not to 
conflict with constitutional provisions against the 
abridgment of privileges and immunities,*^® and the 
same conclusion was reached as to compulsory acts 
applicable by their terms to employments outside of 
the state, where the hiring was done within the 
state but a compulsory act allowing compensa¬ 
tion for injuries occurring outside of the state, 
where the contract of employment was made with¬ 
in the state, only to residents of the state, is in¬ 
valid.®® However, a voluntary act which allows 
recovery for injury or death occurring outside the 
state only if the employee was a resident of the state 
has been held valid.®®*® 

Except as restrained by treaty obligations, the 
legislature may exclude nonresident alien depend¬ 
ents from benefits, under the Workmen’s Compensa¬ 
tion Act,®t or allow them only partial compensa¬ 
tion;®® or may deny to nonresident aliens the right 
of appeal from an order or decision of the state 
industrial commission.®® 


69. Ill.—^People v. Sweitzer, 118 K". 
E. 477, 282 Ill. 171. 

70. N.Y.—People ex rel. Fish v. 
Sandstrom, 3 N.Y.S.2d 1006, 167 
Misc. 436, reversed on other 
grounds 18 N.E.2d 840, 279 N.Y. 
523, 120 A.L.R. 646. 

71. Tenn.—Scopes v. State, 289 S.W. 
363, 154 Tenn. 105, 53 A.L.R. 821. . 

71.5 Ariz.—Schrey v. Allison Steel 
Mfg. Co., 255 P.2d 604, 76 Ariz, 
282. 

72. N.Y.—Campbell v. City of New 

York, 216 N.Y.S. 141, 127 Misc. 

307, affirmed 219 N.Y.S, 131, 128 
Misc. 382, affirmed 222 N.Y.S. 779, 
220 App.Div, 834, error dismissed 
City of New York v. Campbell, 48 
S.Ct 435, 277 U.S. 673, 72 L.Ed. 
994. 

73. N.D.—Peterson v. Fargo-Moor- 
head St. Ry. Co., 164 N.W. 42, 37 
N.D. 440. 

74. Ky.—Begley v. Brasmle, 265‘S. 
W. 833, 205 Ky. 240, error dismiss¬ 
ed Begley v. Brasime, 47 S.Ct. 342, 
273 U.S. 665, 71 L.Ed. 825. 

75. Colo.—In re Interrogatories by 
the Governor Concerning Initiated 


Amendment No. 4, 65 P.2d 7, 99 
Colo. 591. 

75.5 N.J.—Doremus v. Board of Ed. 
of Borough of Hawthorne, 71 A.2d 
732, 7 N.J.Super. 442, affirmed 75 
A.2d 880, 6 N.J. 435, appeal dis¬ 
missed 72 S.Ct. 394, 342 U.S. 429, 
96 L.Ed. 476. 

75.10 N.J.—Tudor v. Board of Ed. of 
Borough of Rutherford, 100 A.2d 
857, 14 N.J. 31, certiorari denied 
Gideons Intern, v. Tudor, 75 S.Ct. 
26, 348 U.S. 816, 99 L.Ed. 644. 
75.15 La.—State v. Hunter, 114 So. 
76, 164 La. 405. 

75.20 Tex.—Ex parte Lane, 22 S.W. 
2d 306, 113 Tex.Cr. 478. 

75.25 U.S.“—Reconstruction Finance 
Corp. V. Marks, D.C.Wash., 42 F. 
Supp, 477. 

75.30 Mass.—Gordon v. Gordon, 124 
N.E.2d 228. 

76. Iowa,—Hunter v. Colfax Cons. 
Coal Co., 154 N.W. 1037, 157 N.W. 
145, 175 Iowa *245, L.R.A.1917D 15, 
Ann.Cas.l917B 803. 

77. Ark.—^Hagger v. Wortz Biscuit 
Co., 196 S.'Vy.2d 1, 210 Ark. 818. 

237 


Wash.—State v. Mountain Timber 
Co., 135 P. 645, 75 Wash. 581, L.R. 
A.1917D 10, affirmed 37 S.Ct 260, 
243 U.S. 219, 61 L.Ed. 685. 

71 C.J. p 283 note 30. 

78. Md.—Liggett & Meyers Tobacco 
Co. v. Goslin, 160 A. 804, 163 Md. 
74. 

79. Cal.—Quong Ham Wah Co. v. 
Industrial Acc. Commission of Cal¬ 
ifornia, 192 P. 1021, 184 Cal. 26, 12 
A.L.R. 1190, error dismissed 41 S. 
Ct 373, 255 U.S. 445, 65 L.Ed. 723. 

Ill.—Beall Bros. Supply Co. v. Indus¬ 
trial Commission, 173 N.E. 64, 341 
Ill. 193. 

80. Cal.—Quong Ham Wah Co. v. 
Industrial Acc. Commission of Cal¬ 
ifornia, 192 P. 1021, 184 Cal. 26, 12 
A.L.R. 1190, error dismissed 41 S. 
Ct 373, 265 U.S. 445, 65 L.Ed. 723. 

80.5 S.C.—Tedars v. Savannah River 
Veneer Co., 25 S.E.2d 235, 202 S.C. 
363, 147 A.L.R. 914. 

81- N.J.—Gregutis v. Waclark Wire 
Works, 92 A. 354, 86 N.J.Law 610, 

1 

82. Ky.—Maryland Casualty Co. v 
Chamos, 263 S.W. 370, 203 Ky. 820. 

83. Or.—Liimatainen v. State Indus- 
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The right of dower is not a privilege or immunity 
of citizenship, but at most is a right attached to 
the marital relation, subject to regulation by each 
state with respect to property within its limits,^^ and 
a statute barring the right of dower under certain 
conditions does not violate the constitution.^5 

Right to work provisions. State constitutional 
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amendments providing that no person shall be 
denied employment because of membership or non¬ 
membership in a labor union do not deny privileges 
and immunities.SS'5 

Other statutes which have been held constitution- 
al^® under the privileges and immunities guaranties 


trial Accident Commission, 246 P. 
741, 118 Or. 260. 

84. XJ.S.—^Perry v. Corbett, Or., 42 
S.et 381, 258 U.S. 609, 66 UEd. 
788—^Ferry v. Spokane, P. & S. Ry. 
Co., Or,, 42 S.Ct. 358, 258 U.S. 314, 
66 L.Ed. 635, 20 A.L.R. 1326. 

Pla.—^Adams v. Adams, 2 So. 2d 856, 
147 Pl€u 267, appeal dismissed 62 
S.Ct. 92, 314 U.S. 572, 86 L.Ed. 464. 
Provisions with respect to nonresi- 
■ dents see supra § 470. 

Ord^ req.ni.rlng execution, of deed 
and assignme-nt conveying dower 
rights in lands in another state was 
held not to deprive of rights in 
courts thereof. 

Elan.—^Fischer v. Leach, 258 P. 295,. 
124 Kan, 97, certiorari denied Leach 
■V. Fischer, 48 S.Ct. 213, 276 U.S. 
618, 72 L.Ed- 734. 

85. Ark.—Skelly Oil Co. v, Murphy, 
24 S.W,2d 314, 180 Ark. 1023. 

Pla.—^Adams v. Adams, .2 So.2d 855, 
147 Fla. 267, appeal dismissed 
O’Keefe v. Adams, 62 S.Ct, 99, 314 
U.S. 672, g6 L.Ed. 464. 

85,5 U.S,—^American Federation of 
Labor v. Watson, D.C.Pla., 60 F. 
Supp. 1010, reversed on other 
grounds 66 S.Ct. 761, 327 U.S. 682, 
90 L.Ed. 873. 

Neb.—^Lincoln Federal Labor Union 
No. 1912^ V. Northwestern Iron & 
IVtetal Co., 31 N.W.2d 477, 149 Neb. 
507, affirmed 69 S.Ct. 251. 335 U.S. 
525, 93 L.Ed. 212, 6 A.L.R.2d 473, 
and American Federation of Labor, 
Ariz. State Federation of' Labor v, 
American Sash & Door Co., 69 S. 
Ct. 260. 

86. Statutes held valid 

(1) Providing for payment of ex¬ 
penses to county attorney in oppos¬ 
ing claims against estate of intes¬ 
tate leaving no heirs. 

Kan.—Hauser v.- Doyle’s Estate, 66 P. 
2d 1217, 143 Kan. 719, rehearing 
denied '59 P.2d 674, 144 Kan. 1; 

<2) Prohibiting drawing of bill of 
exchange in fictitious name. 

Ga.—^Nissenbaum v. State, 146 S.B. 
189, 167 Ga. 495, 

(3) Providing for inspection by 
state authorities of private institu¬ 
tions. 

Ga.*^—Sister Pellcitas v. Hartridge, 
98 S.E. 638, 148 Ga. 832. 

(4) Excluding trustees of Massa- 

qhusetts trust from exercising cor¬ 
porate rights. ] 

Wksh.—State v. Paine, 246 P. 2, 137 


Wash. S66, reheard 247 P. 476, 137 
Wash. 566, 572, 46 A.L.R. 165. 

(5) Requiring, for purpose of pro¬ 
tecting revenue, information ooncem- 
ing disposition of substances used in 
manufacture of distilled spirits. 

XJ.S.—^U. S. V. Di Santo, D.C.Ohio, 20 

P.Supp. 264, affirmed, C.C.A., 93 P. 
2d 948. certiorari denied 58 S.Ct. 
829, 303 U.S. 662, 82 L.Ed. 1121. 

(6) Creating new board of com¬ 
missioners of Chattooga County, and 
prohibiting nepotism and trading of 
members of board between them¬ 
selves and those related to them, and 
providing penalty therefor. 

Ga.—Bradford v. Hammond, 176 S.E. 

> 18, 179 Ga, 40. 

(7) Provisions of old age assist¬ 
ance law for reimbursement from es¬ 
tate of deceased recipient for assist¬ 
ance furnished. 

Neb.—Boone County Old Age Assist¬ 
ance Bd. V. Myhre, 32 N.W.2d 262, 
149 Neb. 669. 

(8) Statute providing that action 
of county board in creating new 
school district shall not take effect 
if .a majority of the qualified electors 
residing in the included territory 
voting in the last general election 
shall file a remonstrance. 

Ohio.—Iddings V. Board of Ed. of 
Jefferson County School Dist., 98 
N.E.2d 827, 165 Ohio St. 287. 

(9) Provisions prohibiting former 
owner, his heirs, assigns, or agents 
from purchasing at public sale. 
W.Va.—State v. Blevins, 48 S.B.2d 

174, 131 W.Ya. 350. 

(10) The Liabor Management Re¬ 
lations Act. 

U.S.—Le Baron v. Kern County Farm 
Labor Union, D.C.Cal., 80 P.Supp. 
151. 

Annexatioxi of territory 

Act creating county commission 
and establishing districts for repre¬ 
sentation thereon embracing pre¬ 
cincts “as. now existing,” which , did 
not specifically include territory pre¬ 
viously added to county by legisla¬ 
ture which at same session passed 
act enabling governing body of coun-^ 
ty to alter precinct lines to include 
added territory representation on 
county commission, is not unconsti- 
tT^itional as deijiylng residents of add¬ 
ed territory representation on cpiiin- 
ty commission, since supreme court 
in absence of evidence to' contrai'y 
did not judicially know th^t proper 
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governing body of county had not 
added annexed territory to precincts. 
Ala.—State ex rel. Edmunds v. Mos¬ 
es, 164 So. 662, 231 Ala. 215. 
Assignment of wages 

Statute requiring giving of five 
days’ notice to employer of assign¬ 
ment or purchase of wages or sal¬ 
ary is not violative of Fourteenth 
Amendment. 

Ga.—National Finance Co. v. Citizens 
Loan & Savings Co., 192 S.E. 717, 
184 Ga. 619. 

EstablLshmeoLt of coturts 

Statute establishing court for por¬ 
tion of Oconee County did not 
abridge privileges and immunities of 
citizens. 

S.C.—Glymph v. Smith, 170 S.E. 913, 
170 S.C. 486. 

FlcketLoig 

An ordinance prohibiting picketing, 
passed pursuant to statute does not 
abridge privileges or immunities. 
Ind.—Thomas v. City of Indianapolis, 
146 N.E. 550, 196 Ind. 440, 36 A.L.R. 
1194. 

Political rights 

(1) A state may confine particular 
methods of nomination to parties 
having a specified strength at a pre¬ 
ceding election without denying any 
right guaranteed by the Fourteenth 
Amendment. 

Md.—Iverson v. Jones, 187 A. 863. 

(2) Refusal of secretary of state 
to certify nominees selected by con¬ 
vention of newly formed union party 
as regularly nominated candidates 
for general election did not deny any 
right guaranteed by Fourteenth 
Amendment, since statutory method 
was provided for nominations by 
newly formed parties, and selection 
by convention did not comply there¬ 
with. 

Md.—Iverson v. Jones, supra. 

(3) Statute defining political par¬ 
ties and regulating printing of can¬ 
didates’ names on ballots is valid. 
Fia.—State ex rel. Barnett v. Gray, 

144 So. 349, 107 Fla. 73, followed in 
144 So. 366, 107 Fla. 109. 
R.I.-^Morrison v., Lamarre, 65 A.2d 
217, 75 R.L 176. 

(4) Provision, of the primary elec¬ 
tion law requ^rir^g candidate partici¬ 
pating in a, primary, election to exe¬ 
cute an o?Lth that lie did not vote for 
any nominee of any other party at 
the last general Election. 

^la.—Maii‘s '^. Peters, 52 So.2d 793. 
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or unconstitutional s7 under such guaranties relate | referred to in the notes, 
to a wide variety of matters and subjects and are 1 


D. CLASSmCATION AND CLASS LEGISLATION 


§ 489. Definition and Nature 

Under the Fourteenth Amendment and state consti¬ 
tutional provisions prohibiting the enactment of laws 
granting special or exclusive privileges, immunities, or 
franchises, statutes which unreasonably and arbitrarily 
discriminate between persons or things are invalid; but 
such constitutional provisions do not prohilblt reason¬ 
able classifications of persons and things for legislative 
purposes. 

''Class legislation,” a term often carelessly used,^® 
and often called local or private legislation, con¬ 
sists, broadly speaking, of those laws which are 
limited in their operation to certain persons or 
classes of persons, natural or artificial, or to cer¬ 


tain districts of the territory of the state.Such 
legislation is of two kinds, namely, that in which 
the classification is natural and reasonable, and that 
in which the classification is arbitrary and capri¬ 
cious,and, in a narrower sense, as implying leg¬ 
islation obnoxious to the constitution, the term 
"class legislation” is that which makes improper 
discrimination by conferring privileges on a class 
arbitrarily selected from a large number of persons 
standing in the same relation to the privileges, 
without reasonable distinction or substantial dif- 
ference.91 


(5) The denial to nominees for 
presidential electors of a place upon 
ballot on ground that the filing of a 
certificate of nomination was insuffi¬ 
cient under the statutes, was not a 
violation of the Fourteenth Amend¬ 
ment, 

Neb.—State ex rel. Beeson v. Marsh, 
34 N.W.2d 279, 160 Neb. 233. 

(6) Oregon constitutional amend¬ 
ment dealing with reapportionment 
of members of the legislative assem¬ 
bly. 

Or.—Baum v. Newbry, 267 P.2d 220, 
200 Or. 676. 

Slum dearaaoe 

(1) Blighted Area Redevelopment 
Act providing for redevelopment of 
£lum areas. 

IT.S.—Robinette v. Chicago Land 
Clearance Commission, D.C.Ill., 116 
F.Supp. 669. 

(2) Provision of Housing Author¬ 
ity Law authorizing authority, on 
sale of land which had been acquired 
for slum clearance, to obligate pur¬ 
chasers or lessees to devote such 
land to specified use. 

Mass.—Papadinis v. City of Somer¬ 
ville, 121 N.E.2d 714. 

(3) The acquisition of private land 
constituting a slum blighted area to 
be cleared and sold or leased for 
heavy commercial and general indus¬ 
trial purposes by redevelopment 
agency pursuant to Slum Clearance 
and Redevelopment Act. 

R,I.—'Ajootian v. Providence Rede¬ 
velopment Agency of City of Provi¬ 
dence, 91 A.2d 21, 80 R.I. 73. 

87. Pa—In re Allen, 49 Pa.I)ist. & 
Co. 631. 

XuspeotioxL fees 

Statute imposing inspection fee on 
soft drinks manufactured in states 
•other than states not requiring in¬ 
spection or license. 

Wis.'—Fitger Co. v. Kremer, 226 N.W. 
310, 199 Wis. 338. 


Alien guardianship of citizen 

Initiative Alien Property Act 1920 
§ 4, providing that an alien shall not 
be appointed guardian with respect 
to the estate of a minor in lands, tjae 
title to which he could not acquire, 
violates U.S.Const. Amend. 14, un¬ 
der Code Civ.Proc. § 1761, giving the 
father of every minor the preferen¬ 
tial right to be guardian of the mi¬ 
nor, unless incompetent, and § 1748, 
giving a minor over fourteen the 
right to nominate a guardian. 

Cal.—In re Tetsubumi Yano’s Estate, 
206 P. 995, 188 Cal. 645. 

Seizure by police ofBloers of auto¬ 
matic veudiug machines which do 
not constitute gambling devices vio¬ 
lated privileges and immunities 
clause. 

U.S,—Mills Novelty Co. v. Farrell, 
D.C.Conn., 3 F.Supp. 665, affirmed, 
C.C;A., 64 F.2d 476. 

Parking 

Where ordinance limited parking in 
certain congested areas to one hour 
and provided for deposit of five cents 
in meter for one hour or one cent for 
each twelve minute period less than 
one hour but provided that any mo¬ 
torist should be allowed to deposit, at 
separate intervals, a one cent coin for 
twelve minutes within an hour zone, 
the aggregate deposit not to exceed 
two one cent coins for two such park¬ 
ing periods, the latter provision was 
invalid for lack of uniformity and 
equality of privilege. 

N.C.—State v. Scoggin, 72 S.E.2d 97, 
236 N.C. 1. 

88. Md.—^U. S. Mortg. Co. v. Mat¬ 
thews, 173 A. 903, 167 Md. 383, 
reversed on another ground 58 S. 
Ct. 168, 29'3 U.S. 232, 79 L.Ed, 279. 

N.D.—Gunn v. Minneapolis, etc., R. 
Co.. 158 N.W. 1004, 34 N.D. 418. 

89. Alaska'—^U. S. v. Rogge, 10 
Alaska 130. 


Md.—^U. S. Mortg. Co. v, Matthews, 
173 A. 903, 167 Md. 383, reversed 
on another ground 55 S.Ct. 168, 
293 U.S. 232, 79 L.Ed. 279. 

Miss.—^Corpus yuris Secundum cited 
in Vardaman v. McBee, 21 So.2d 
661, 664, 198 Miss. 251. 

Okl.^—'Corpus Juris Secundum cited 
in Wells v. Childers, 163 P.2d 1015, 
1017, 196 Okl. 336. 

N.T.—People v. Chautauqua County, 
43 N.Y. 10, 16. 

Wash.—State v. McFarland, 110 P. 
792, 60 Wash. 98, 102, 140 Am.S.R. 
909. 

12 C.J. p 1128 note 12. 

Other definitions 

(1) Legislation which denies rights 
to one which are accorded to others, 
or inflicts on one individual a more 
severe penalty than is imposed on 
another in like case offending. 
Mich.~-People v. Bellet, 57 N.W. 1094, 

99 Mich, 151, 153, 41 Am.S.R, 589, 
22 L.R.A. 696. 

(2) Legislation which selects par¬ 
ticular individuals from a class and 
imposes on them special burdens 
from which others of the same class 
are exempt. 

Minn.—State v. Cooley, 58 N.W. 150, 
56 Minn. 540, 550. 

(3) The discriminating against 
some and the favoring of others. 
AJa.—Hawkins v. Roberts, 27 So. 327, 

122 Ala. 130, 148. 

11 C.J. p 830 note 57. 

90. Tenn.—State v. Schlitz Brewing 
Co.. 59 S.W. 1033. 104 Tenn. 715, 
731, 78 Am.S.R. 941. 

91. U.S.—Pfeiffer Brewing Co. v. 
Bowles, Em.App., 146 P.2d 1006, 
certiorari denied 65 S.Ct. 914, 324 
U.S. 865, 89 L.Ed. 1421. 

Gal.—Mono Power Co. v. City of Los 
Angeles, 166 P. 387, 33 Cal.App. 
675. 

Ky.—Elrod v. Willis, 203 S.W.2d 18, 
‘305 Ky, 225. 
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Qass legislation is invalid where the classifica¬ 
tion is arbitrary and unreasonable.The provi¬ 
sion of the Fourteenth Amendment to the federal 
Constitution declaring that no state shall make or 
enforce any law which shall abridge the privileges 
or immunities of citizens of the United States, or 
deny to any person within its jurisdiction the equal 
protection of the laws, as well as provisions com- 


16 A C.J.S. 

monly found in state constitutions prohibiting the 
enactment of laws granting any special or exclusive 
privileges, immunities, or franchises, discussed gen¬ 
erally supra §§ 459-469, render void all state statutes 
which make any unreasonable or arbitrary discrim¬ 
ination between different persons or classes of per- 
sons.®2 Under the provisions of the state and na¬ 
tional constitutions the same rules are applied as to 


Minn.—State v. International Har¬ 
vester Co., 63 N.W.2d 547, rehear¬ 
ing denied 75 S.Ct 214, S48 U.S. 
903, 99 Lr.Ed. 709—^Dimke v. Finke, 
295 NT.W. 75, 209 Minn. 29. 

N.T.—People V. Marcello, 26 N.T.S.Bd 
633. 

Or.—^Foeller v. Housing Authority of 
Portland, 256 P.2d 752, 198 Or. 205. 
Another definitioii 

Term "class legislation” is used to 
characterize legislation in contraven¬ 
tion of federal and state constitu¬ 
tional provisions and statutes pro¬ 
hibiting enactment of special laws 
granting special or exclusive privi¬ 
leges, immunities, or franchises, or 
passage of laws for benefit of indi¬ 
viduals inconsistent with general 
laws of the land. 

Neb.—State ex rel. Taylor v. Hall, 
262 K.W. 835, 129 Neh. 669. 

lieglsla-tioii must he general In 
character on the subject to which 
it is related, and enforceable In the 
usual modes adapted to the facts. 
U.S.—Pfeiffer Brewing Co. v. Bowles, 
Em.App., 146 F.2d 1006, certiorari 
denied 65 S.Ct. 914, 324 U.S. 865, 
89 KEd. 1421. 

91.5 Cal.—Ex parte Willing, 86 P.2d 
663, 12 CaL2d 591. 

Ky.—Moore v. Northern Kentucky 
Independent Food Dealers Ass’n, 
149 S.W.2d 755, 286 Ky. 24—Bur¬ 
row V. Kapfhammer, 145 S.W.2d 
1067, 284 Ky. 753—Markendorf v. 
Friedman, 133 S.W-2d 516, 280 Ky. 
484, 127 A.D.R. 416, appeal dis¬ 
missed Friedman v. Markendorf, 60 
S.Ct. 610, 309 U.S. 627, 84 L.Ed. 
987. 

La.—Louisiana Power & Light Co. v. 

Mosley, App., 18 So.2d 210. 

Mich.—^Metropolitan Funeral System 
Ass'n v. Forbes, 49 N.W.2d 131, 
331 Mich. 185—Schurgin v. Bank¬ 
ers Trust Co. of Detroit, 286 N.W. 
161, 289 Mich. 70. 

Minn.—Kellerman v. City of St. Paul, 
1 N.W.2d 378. 211 Minn. 351. 

Mo.—^Household Finance Corp. v. 
Shaffner, 203 S.W.2d 734, 356 Mo. 
808—Ballentine v. Nester, 164 S. 
W.2d 378, 350 Mo. 58. 

N.Y,—Conlon v. Marshall, 59 N.T.S. 
2d 52, 185 Misc. 638—Isensee v. 
Long Island Motion Picture Co., 54 
N.T.S.2d 556, 184 Misc. 625. 

Shielcrawt v. Moffett, 49 N.T.S. 
- 2d 64, affirmed 51 N.T.S.2d ISS, 
268 App,Div. 352, reversed on other 


grounds 61 N.E.2d 435, 294 N.T. 
180, 159 A.L.R. 971, motion denied 
62 N.E. 2d '392, 294 N.Y. 840. 

N.C.—Motley v. State Bd. of Barber 
Examiners, 45 S.E.2d 550, 228 N.C. 
337, 175 A.L.R. 253. 

Pa.—Department of Labor and In¬ 
dustry V. New Enterprise Rural 
Elec. Co-op., 43 A.2d 90, 352 Pa. 
413. 

Utah.—State v. J. B. & R. E. Walker, 
116 P.2d 766, 100 Utah 523. 

Wash.—Campbell v. State, 122 P.2d 
458, 12 Wash.2d 459. 

92. U.S,—In re Chicago, R. I. & P. 
Ry. Co., aC.A.Ill„ 90 F.2d 312, 113 
A.L.R. 487, certiorari denied 58 S. 
Ct. 37, 302 U.S. 717, 82 L.Ed. 654. 

Detroit, etc., R. Co. v. Puller, D. 
C.Mich., 205 F. 86. 

Ala.—Garrett v. Colbert County Bd. 
of Ed., 50 So.2d 275, 255 Ala. 86— 
Elba V. Rhodes, 38 So. 807, 142 
Ala. 689. 

Cal.—Ex parte Weisberg, 12 P.2d 446, 
215 Cal. 624—^Franchise Motor 
Freight Ass’n v. Seavey, 235 P. 
1000, 196 Cal. 77. 

Morganti v. Morganti, 222 F.2d 
78, 99 Cal.App.2d 612—^Mansur v. 
City of Sacramento, 103 P.2d 221, 
39 Cal.App.2d 426—^Deese v. City 
of Lodi, 69 P.2d 1005, 21 CaLApp. 
2d 631. 

Conn.—Cohen v. Mansi, 154 A. 160, 
113 Conn. 91—State v. CuUum, 147 
A. 804, 110 Conn. 291. 

Ill.—People V. City of Chicago, 168 
N.E. 904. 337 Ill. 100—Casparis 
Stone Co. v. Industrial Board of 
Illinois,. 116 N.E. 822, 278 Ill. 77. 

Ind.—Lutz V. Arnold, 193 N.E. 840, 
208 Ind. 480, rehearing overruled 
196 N.E. 702, 208 Ind. 480—McEr- 
lain V. Taylor, 192 N.E. 260, 207 
Ind. 240, 94 A.L.R. 1284—State v. 
Wiggam, 118 N.E. 684, 187 Ind. 
159. 

Ky.—Pray sure v. Kentucky Unem¬ 
ployment Compensation Commis¬ 
sion, 202 S.W.2d 377, 305 Ky. 164 
—Burrow v. Kapf hammer, 145 S. 
W.2d 1067, 284 Ky. 753. 

Md.—^U. S. Mortg Co. v. Matthews, 
173 A. 903, 167 Md. '383, reversed 
on another ground 55 S.Ct. 168, 293 
U.S. 232, 79 L.Ed. 279. 

Minn.—Thomas v. Housing and Re¬ 
development Authority of Duluth, 
48 N.W.2d 175, 234 Minn. 221— 
Dimke v. Finke, 295 N.W. 75, 209 
Minn. 29—State v. Erickson, 198 
N.W. 1000, 159 Minn. 287. 
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Mo.—^Corpus Juris Secuudum cited in 
Kellogg V. Murphy, 164 S.W.2d 285, 
293, 349 Mo. 1165—Corpus Juris 
citod in Hines v. Hook, 89 S.W.2d 
52, 56, 338 Mo. 114. 

Neb.—Panebianco v. City of Omaha, 
37 N.W.2d 731. 161 Neh. 463— 

iCorpus Juris cited lu State v. Hall, 
262 N.W. 835, 842, 129 Neb. 669. 
N.M.—State v. Pate. 138 P.2d 1006, 
47 N.M. 182. 

N.Y.—Haynes v. Brennan, 135 N.T.S. 
2d 900. 

N.C.—Edgerton v. Hood, 172 S.E. 481, 
205 N.C. 816. 

N.D.—Northern Pac. Ry. Co. v. War¬ 
ner, 45 N.W.2d 196, 77 N.D. 721. 
Ohio.—Corpus Juris quoted in State 
ex rel. Morris v. Osborn, 22 Ohio 
N.P.,N.S., 549, 661—Baldwin Forg¬ 
ing & Tool Co. V. Griffith, 5 Ohio 
N.P.N.S., 566. 

Pa.—Commonwealth v. St. Clair Coal 
Co., 96 A. 254, 251 Pa. 159—Com¬ 
monwealth V. Alden Coal Co., 96 
A. 246, 261 Pa. 134. 

Commonwealth v. PlynwDuth Coal 
Co.. 43 Pa.Co. 365. 

Tonn.—Berry v. Hayes, 28 S.W.2d 60, 
160 Tenn. 677. 

Tex.—Miller v. El Paso County, Civ. 
App., 146 S.W.2d 1027, reversed on 
other grounds 150 S.W.2d 1000, 136 
Tex. 370. 

Wash.—Jones v. Hammer, 265 P. 955, 
143 Wash. 525. 

Wis.—Ex parte Kreutzer, 204 N.W. 
595, 187 Wis. 463. 

12 C.J. p 1128 note 13, p 1130 note 
28. 

Equal protection of the laws as in¬ 
fringed by legislative classification 
generally see infra S 506. 

To comply with "special privileges 
aud immunities” provision of state 
constitution, legislation must apply 
alike to all persons within the desig¬ 
nated class, and a reasonable ground 
must exist for making a distinction 
between those who fall within the 
class and those who do not. 

Wash.—State ex rel. Northern Pac. 
Ry. Co. v. Honneford, 99 P.2d 616, 
3 Wash.2d 48. 

Citlzeuship 

(1) The privileges and Immunities 
clause outlaws classifications based 
on nopcitizenship unless there is 
something to indicate that nonciti¬ 
zens constitute a peculiar source of 
the evil at which the statute is 
aimed. 
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the validity of classifications made in legislative en- 
actments.93 The effect of constitutional provisions 
restricting or prohibiting the enactment of special, 
local, or private laws, and requiring that general 
laws be uniform in their operation on the validity 
of legislation which discriminates between different 
classes of persons and things is discussed in Statutes 
§ 152 et seq. 

The legislature has the power to classify93.5 and 
a statute which makes classifications which are rea- 
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sonable and not arbitrary is not invalid.^^-^^ Dis¬ 
crimination is the essence of classification and does 
violence to the constitution only when the basis of 
the discrimination is unreasonable.^^*'^5 Class legis¬ 
lation k not expressly named in the prohibitions of 
the state and federal constitutions;^^ and neither 
the Fourteenth Amendment nor the provisions of 
the state constitutions prohibiting the granting of 
special privileges affect the validity of state stat¬ 
utes making reasonable classifications of persons or 
things for the various purposes of legislation.96 it 


U.S.—Toomer v. Witsell, S.C., 68 S. 
Ot. 1156, 334 U.S. 385, 92 L.Ed. 
1460, rehearingr denied 69 S.Ct. 12, 
335 U.S. 837, 93 L.Ed. 389. 

(2) Purpose of constitutional 
clause providing that citizens of each 
state shall be entitled to all priv¬ 
ileges and immunities of citizens in 
several states is to outlaw classifi¬ 
cations based on fact of noncitizen¬ 
ship unless there is something to in¬ 
dicate that noncitizens constitute a 
peculiar source of the evil at which 
the statute is aimed. 

S.D.—State v. Kemp, 44 N‘.W.2d 214, 
73 S.D. 458, appeal dismissed, Kemp 
V. State of S. D., 71 S.Ct, 498, 340 
U.S. 923, 95 L.Ed. 667. 

Residents of territory 

The class legislation which is for¬ 
bidden by constitution of United 
States does not apply to citizens of 
the United States who are not resi¬ 
dents of a state but are residents 
of a territory. 

Alaska.—U. S. v. Rogge, 10 Alaska 
130. 

d3. Cal.—Lfos Angeles County v. 
Southern Cal. Tel. Co., 196 P.2d 
773, 32 Cal.2d 378. 

Conn.-—Franco v. City of New Haven, 
52 A.2d 866, 133 Conn. 644, 
Minn.—^C. Thomas Stores Sales Sys¬ 
tem V. .Spaeth, 297 N.W. 9, 209 
Minn. 604. 

Ohio.—Corpus Juris ^luoted in State 
ex rel. Morris v. Osborn, 22 Ohio 
N.P..N.S., 549. 661. 

Tenn.—Memphis v. State, 179 S.W. 
631, 133 Tenn. 83, L..R.A.1916B 

1151. 

93.5 U.S.—^Harlow v. Ryland, D.C. 
Ark., 78 P.Supp. 488, affirmed, C.A., 
172 P.2d 784. ‘ 

Ariz.—Humphrey v. City of Phoenix, 
102 P.2d 82, 55 Ariz. 374. 

Cal.—Elbert, Limited, v. Nolan, 196 
P.2d 88, 87 Cal.App.2d 24—Pacific 
Gas & Electric Co. v. Moore, 98 
P.2d 819, 37 Cal.App.2d 91. 

Ill.—City of Chicago v. Willett Co., 
115 N.E.2d 785, 1 I11.2d 311—Inter¬ 
state Bond Co. V. Baran, 92 N.E.2d 
658, 406 Ill. 161. 

Ind.—Fairchild v. Sohanke, 113 N.E. 

2d 159, 232 Ind. 480. 

N'.J.—State V. Wheeler,Auto Driving^ 
16AC.J.S.—16 


School, 86 A.2d 442, 17 N.J.Super. 
488. 

N.M.—State v. Thompson, 260 P.2d 
370. 57 N.M. 459. 

—State for Benefit of Workmen’s 
Compensation Fund v. E. W. Wylie 
Co., 68 N.W.2d 76. 

Pa.—Commonwealth v. Angello, 
Quar.Sess., 65 Montg.Co., 64. 

S.C.—Benjamin v. Housing Authority 
of Darlington County, 15 S.E.2d 
737, 198 S.C. 79. 

Tenn.—Kelley v. Byington, 206 S.W. 

. 2d 409, 185 Tenn. 421. 

Tex.—^Watts v. Mann, Civ.App., 187 
S.W.2d 917, error refused—Berry v. 
McDonald, Civ.App., 123 S.W.2d 
388. 

Utah.—^Wallberg v. Utah Public Wel¬ 
fare Commission, 203 P.2d 935, 115 
Utah 242. 

Inherent power 

While classification is an inherent 

power of legislation, it must not be 

arbitrary or unreasonable. 

Ky.—Elrod v. Willis, 203 S.W.2d 18, 
305 Ky. 225. 

93.10 Ill.—People V. Vraniak, 125 N. 
E.2d 613, 5 I11.2d 384—Henson v. 
City of Chicago, 114 N.E.2d 778, 
415 Ill. 564. 

Mich.—Mutchall v. City of Kalama¬ 
zoo, 35 N.W.2d 245, 323 Mich. 215 
—Fitzpatrick v. Liquor Control 
Commission, 25 N,W.2d 118, 316 
Mich. 83, 172 A.L.R. 608. 

Minn.—Cleveland v. Rice County, 56 
N.W.2d 641, 238 Minn. 180. 

Neb.—State v. Chicago & N. W. Ry. 
Co., 25 N.W.2d 824, 147 Neb. 970. 

N.T.—Leroy Franz, Inc. v. City of 
New Rochelle, 124 N.Y.S.2d 525. 

Tex.—Watts v. Mann, Civ.App., 187 
S.W. 917, error refused. 

93.15 Me.—In re Milo Water Co., 149 
A. 299, 128 Me. 531. 

Utah.—Davis v. Ogden City, 215 P. 
2d 616, 117 Utah 315, 16 A.L.R.2d 
1208, rehearing denied 223 P.2d 412, 
117 Utah 315, 118 Utah 401, 16 
A.L.R.2d 1208 —Slater v. Salt Lake 
City, 206 P.2d 153, 115 Utah 476, 
9 A.L.R,2d 712. 

Wash.—State v. Kitsap County Bank, 
117 P.2d 228, 10 Wash.2d 620. 

94. Neb.— Corpus Juris cited lu 
State V. Hall, 262 N.W. 835, 842, 
129 Neb. 669. 


N.D.—Corpus Juris quoted ia Baird 
V. Rask, 234 N.W. 651, 653, 60 N.D. 
432—Gunn v, Minneapolis, etc., R. 
Co., 158 N.W. 1004, 34 N.D. 418. 

! 95. U.S.—^Hawaii Brewing Corp. v. 
Bowles, Em.App., 148 F.2d 846— 
Pfeiffer Brewing Co. v. Bowles, 
Em.App., 146 P.2d 1006, certiorari 
denied 65 S.Ct. 914, ‘324 U.S. 865, 
89 L.Ed. 1421—Taylor v. Brown, 
Em.App., 137 F.2d 654, certiorari 
denied 64 S.Ct. 194, 320 U.S. 787, 
88 L.Ed. 473. 

Frazier v. Northern Pac. Ry. Co., 
D.C.Idaho, 28 P.Supp. 20. 

In re Home Discount Co., D.C. 
Ala., 147 P. 538. 

Ala.—Alabama State Federation of 
Labor v. McAdory, 18 So. 2d 810, 
246 Ala. 1, certiorari dismissed 65 
S.Ct. 1384, 325 U.S. 450, 89 L.Ed. 
1725—State ex rel. Shirley v. Lutz, 
147 So, 429, 226 Ala. 497, 

Alaska.—U. S. v. Rogge, 10 Alaska 
130. 

Ariz.—Schrey v. Allison Steel Mfg. 
Co., 255 P.2d 604, 75 Ariz. 282— 
Valley Nat. Bank of Phoenix v. 
Glover, 159 P.2d 292, 62 Ariz. 538 
—Prescott Courier, Inc. v. Moore, 
274 P. 163, 36 Ariz. 26. 

Cal.—Los Angeles County v. South¬ 
ern Cal. Tel. Co., 196 P.2d 773, '32 
Cal.2d 378—Sacramento Municipal 
Utility Dist. v. Pacific Gas & Elec¬ 
tric Co., 128 P.2d 529, 20 Cal.2d 
684, certiorari denied Pacific Gas 
& Electric Co. v. Sacramento Mu¬ 
nicipal Utility Dist., 63 S.Ct. 630, 
318 U.S. 759, 87 L.Ed. 1132. 

Pacific Gas & Electric Co. v. 
Moore, 98 P.2d 819, 37 Cal.App.2d 
91. 

Conn.—Lyman v. Adorno, 52 A.2d 
702, 133 Conn. 511—State v. Zaz- 
zaro, 20 A.2d 737, 128 Conn. 160— 
Cohen v. Mansi, 154 A. 160, 113 
Conn. 91. 

Fla.—Mayo v. Polk Co., 169 So. 41, 
124 Fla. 534, appeal dismissed Polk 
Co. V. Mayo, 57 S.Ct. '39, 299 U.S. 
607, 81 L.Ed. 376, 

Ga.—^Williamson v. Housing Author¬ 
ity, etc., of Augusta, 199 S.E. 43, 
186 Ga. 673—Southern Transfer Co. 
V. Harrison, 155 S.E. 338, 171 Ga. 
358. 

Idaho.—Big Wood Canal Co. v. Chap¬ 
man, 263 P. 45, 46 Idaho 380. 
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is competent for the legislature to subclassify a 
classified subject provided both the classification and 
the subclassification are reasonable.95-® 

There is no general rule by which to distinguish 


reasonable and lawful from unreasonable and ar¬ 
bitrary classification,96 the question being a prac¬ 
tical one, dependent on experience, and varying 
with the facts in each case.97 In order to be valid a 


Ill _Gadlin v. Auditor of Public Ac¬ 

counts, 110 ]Sr.E.2d 234, 414 Ill. 
g9 — ^People V. Sims, 47 N.B.2d 703, 
3S2 Ill. 472 —^Neiman ,v. Templeton, 
Kenly & Co., 13 N.E.2d 290, 294 
Ill. 45 —People v. Mikula, 192 NT.E. 
540, 357 Ill. 481— People v. City 
of Chicago, 168 N.E. 904, 337 Ill. 
100 . 

Ind.—McErlain v. Taylor, 192 N.E. 

2-60, 207 Ind. 240, 94 AX.R. 1284. 
Iowa.—Sperry & Hutchinson Co. v. 
Hoegh, 65 N.W.2d 410—Clear Lake 
Co-op. Live Stock Shippers’ Ass'n 
V. Weir, 206 N.W. 297, 200 Iowa 
1293. 

Kan.—State ex rel. Fatzer v. Kansas 
Turnpike Authority, 273 P.2d 198, 
176 Kan. 683— Corpus Juris cited 
In, Court of Industrial Relations v. 
Chas. Wolff P. Co., 201 P, 418, 426, 
109 Kan. 629. 

Ky.—^Department of Revenue ex rel. 
Allphin V. Turner, 260 S.W.2d 658 
—Louisville & Jefferson County 
Metropolitan Sewer Dist. v. Joseph 
E. Seagram & Sons, 211 S.W.2d 
i22, 307 Ky. 413, 4 A.L.R.2d 588— 
Settle V. Jones, 206 S,W.2d 59, 306 
Ky. 9—^Praysure v. Kentucky Un¬ 
employment Compensation Com¬ 
mission, 202 S.W.2d 377, 305 Ky. 
164—Markendorf v. Friedman, 1'33 
S.W.2d 516, 280 Ky. 484, 127 A.L,R. 
416, appeal dismissed Friedman v. 
Markendorf, 60 S.Ct. 610, 309 U.S. 
627, 84 L.Ed. 987—City of Lo^is- 
ville V. Coulter, 197 S.W. 819, 177 
Ky. 242, L.R.A.1918A 811. 

Md.— Corpus Juris cited in Dasch v. 
Jackson, 183 A. 534, 540, 170 Md. 
251. 

Mass.—^In re Opinion of the Justices, 
147 NT.E. 681, 251 Mass. 669. 

Minn.—State v. International Har¬ 
vester Co., 63 N.W.2d 547, appeal 
dismissed, International Harvester 
Co. V. State of Minnesota, 75 S.Ct. 
78, 348 U.S. 853, 99 L.Ed. 672, re¬ 
hearing denied 75 S.Ct. 214, 348 
U.S. 903, 99 L.Ed. 709—Thomas v. 
Housing and Redevelopment 
Authority of Duluth, 48 N.W.2d 
175, 234 Minn. 221—Dimke v. 

Finke, 295 N.W. 75, 209 Minn. 29 
—State V. Justus, 98 N.W. 325, 91 
Minn. 447, 103 Am.S.R. 621, 64 A. 
L.R. 510, 1 Ann.Cas. 91—State v. 
Wagner, 80 N.W. 633, 77 Minn. 483, 
77 Am.S.R. 681, 46 L.R.A. 442. 
Miss.— Corpus Juris Seouudum dted 
in Mayor and Aldermen of City of 
Ticksburg v. Crlchlow, 16 So.2d 
749, 751, 196 Miss. 259. 

Mo.— Corpus Juris dted ia Hines v. 
Hook, 89 S.W.2d 52, 56. 338 Mo. 
114. 


jq'eb.—^Hanson v. Union Pac. R. Co., 
71 N.W.2d 626, 160 Neb. 669. 

]Sr.M.—State v. Thompson, 260 P.2d 
370, 57 N.M. 459. 

KT.Y.—Williams v. Walsh, 43 N.E.2d 
498. 289 N.T. 1. 

New York v. Kelsey, 143 N.T.S. 
41, 158 App.Div. 183, affirmed 107 
N.E. 1074, 213 N.T. 638. 

Krone witz v, Schlanfeky, 282 N. 
Y.S. 664, 156 Misc. 717—Gianatasio 

V. Kaplan, 255 N.T.S. 102, 142 Misc. 
611, affirmed 178 N.E. 782, 257 N. 
T. 531, appeal dismissed 52 S.Ct. 

203, 284 U.S, 5-95, 76 L.Ed. 512— 
In re Caulfield’s Estate, 242 N.T.S. 

204, 136 Misc. 686. 

K.D.—^Ferch v. Housing Authority of 
Cass County, 59 N.W.2d 849—F. 

W. Woolworth Co. v. Gray, 46 N. 
W.2d 295, 77 N.D. 757—^Northern 
Pac. Ry. Co. v. Warner, 45 N.W. 
2d 196, 77 N.D. 721—Corpus Juris 
(quoted itt Baird v. Rask, 234 N.W. 
651, 653, 60 N.D. 432—State v. 
Lawler, 205 N.W. 880. 53 N.D. 278. 

Ohio.—State ex rel. Stoeckle v. Jones, 
121 N.E.2d 922, 96 Ohio App. 382, 
affirmed 119 N.E.2d 834, 161 Ohio 
St. 391—State ex rel. Lempe'rle v. 
McIntosh, 60 N.E.2d 486, 75 Ohio 
App. 164, affirmed 60 N.E.2d 786, 
145 Ohio St. 107. 

Corpus Juris quoted iu State ex 
rel. Morris v. Osborn, 22 Ohio N.P., 
N.S., 549, 661. 

Or.—Thompson v. Dickson, 275 P.2d 
749, 202 Or. 394—^Foeller v. Hous¬ 
ing Authority of Portland, 266 P. 
2d 752, 198 Or. 205. 

Pa.—^Hair v. Boucher, 16 A.2d 699, 
142 Pa.Sui)er. 114. 

R.I.—Creditors’ Service Corporation 
V. Cummings, 190 A. 2. 

Tenn.—State v. Schlitz Brewing Co., 
59 S.W. 1033, 104 Tenn. 715, 78 Am. 
S.R. 941. 

Tex.—Burroughs V. Lyles, 181 S.W.2d 
570, 142 Tex. 704—^Friedman v. 

American Surety Co. of New York, 
151 S.W.2d 670, 137 Tex. 149, an¬ 
swer to certified question con¬ 
formed to, Civ. App., 154 S.W. 2d 
659. 

Gerard v. Smith, Civ. App., 62 
S.W.2d 347, error refused—^North 
Port Worth. Amusement Co. v. 

! Card, Civ.App., 23 S.W.2d 778— 
Bradford v. City of Houston, Civ. 
App., 4 S.W.2d 592—Ft. Worth & 
b. C. Ry. Co. V. Frazier, Civ.App., 

^ 191 S.W. 808. 

Utah.—Slater v. Salt Lake City, 206 
P.2d 16'3, 115 Utah 476, 9 A.L.R.2d 
712. 

Va.—^French v. Cumberland Bank & 
Trust Co., 74 S.E.2d 265, 194 Va. 
476. 


Wash.—Kelleher v. Minshull, 119 P. 
2d 302, 11 Wash.2d 3.80—State v. 
Kitsap County Bank, 117 P.2d 228, 
10 Wash.2d 520—In re Peterson’s 
Estate, 45 P.2d 45, 182 Wash. 29 
—^Lloyd Garretson Co. v. Robin¬ 
son, 35 ,P.2d 604, 178 Wash. 601— 
Jones V. Hammer, 265 P. 955, 143 
Wash. 526. 

•V\ris.-i-Ex parte Kreutzer, 204 N.W. 

595, 187 Wis. 463. 

12 C.J. p 1128 note 17. 

DiscrlmluatLon agalust citizeus of 
o^ther states 

The privileges and immunities 
clause is not an absolute, and bars 
discrimination against citizens of 
other states where there Is no sub¬ 
stantial reason therefor beyond ihe 
mere fact that they are citizens of 
other states, but not where there are 
valid independent reasons therefor. 
U.S.—Toomer v. Witsell, S.C., 68 S. 
Ct. 1166,' 334 U.S. 386, 92 L.Ed. 
1460, rehearing denied 69 S.Ct. 12, 
336 U.S. 837, 93 L.Ed. ‘389. 

States have considerable leeway 
Under privileges and immunities 
clause, states should have consider¬ 
able leeway in. analyzing local evils 
and prescribing appropriate cures. 
U.S.—Toomer v. Witsell, supra. 

Russo V. Reed, D.C.Me., 93 F. 
Supp. 654. 

95.5 Ky.—Barrow v. Kapfhammer, 
145 S.W.2d 1067, 284 Ky. 753. 

N.J.—State V. Garden State Racing 
Ass’n, 64 A.2d 916, 136 N.J.Law 
173. 

98. U.S.—Jackson v. State Board of 
Tax. Com’rs of Indiana, D.C.Ind., 
38 F.2d 662, reversed on other 
grounds State Board of Tax Com'rs 
of Indiana v. Jackson, 61 S.Ct. 540, 
283 U.S. 627, 76 L.Ed. 1248, 73 A. 
L.R. 1464, 76 A.L.R. 1636, rehear¬ 
ing granted 51 S.Ct. 651, 75 L.Ed. 

N.J.—Jamouneau v. Hamer, 109 A. 
2d 640, 16 N.J. 600, certiorari de¬ 
nied 75 S.Ct. 580, 349 U.S. 904, 
99 L.Ed, 1241. 

N.M.—State v. Pate, 188 P.2d 1006, 
47 N.M. 182. 

Ohio.—Corpus Juris quoted in State 
• ex rel. Morris v. Osborn, 22 Ohio 
N.P.,N.S., 649, 562. 

12 C.J. p 1130 note 29. 

97. Cal.—^Pacific Gas & Electric Co. 
V. Moore, 98 P.2d 819, 37 Cal.App. 
2d 91. 

Ill.—Du Bols V. Gibbons, 118 N.E.2d 
, 295, 2 I11.2d 392. 

Minn.—Montgomery Ward & Co. v. 
Commissioner of Taxation, 12 N.W. 
2d 625/216 Minn. 307. 
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statutory classification must reasonably promote 
some proper object of public welfare or interest,^8 
must rest on real and substantial differences,9S-5 


having a natural, reasonable, an<i substantial relation 
to the subject of the legislation,^^ and must affect 
alike all persons or things within a particular class, 


N.M.—state v. Pate, 138 P.2d 1006, 
47 N.M. 182. 

B,.I.—State V. Conragan, 192 A. 752. 
98. • Fla.—Liquor Store v. .Continent¬ 
al Distilling Corp., 40 So.2d 371. 

Q.SU —Corpus Juris Secuudun quoted 
at leugtli in Geele v. State, 43 S.E. 
2d 264, 256, 202 Ga 381, 172 A.L.R. 
196. 

La—City of Alexandria v. Breard, 
47 So.2d 663, 217 La. 820, affirmed 
71 S.Ct 920, 341 U.S. 622, 95 L.Ed. 
123'3, 86 A.L.Il.2d 336, rehearing de¬ 
nied 72 S.Ct. 21, 342 U.S. 843. 96 
L.Ed. 637. 

—^Allen v. Manchester, 111 A.2d 
817—^In re Opinion of the Justices, 
154 A. 217, 8=5 N.H. 562. 

—Corpus Juris Secundum cited 
in Fort Worth & D. C. Ry. Co., v. 
Welch, Civ.App., 183 S.W.2d 730, , 
735, error refused. 

Private gain or advantage 

(1) No enactment creating a pref¬ 
erence can withstand constitutional 
attack if the sole objective of the 
general assembly is to grant person¬ 
al gain or advantage to an individual, 
and the validity of such ah enact¬ 
ment is contingent, at least in part, 
upon its furthering a public purpose, 
and if enacted with that end in view, 
legislation can be sustained even 
though it may incidentally confer a 
direct benefit upon on individual or 
a class. Const, art. 1, 5 !• 

Conn.—State ex rel. Higgins v. Civil 
Service Commission of City of 
Bridgeport, 90 A.2d 862,'139 Conn. 
102 . 

(2) A statute cannot be the means 
of leveling unequal fortunes, nor can 
it favor one segment of the people 
at the expense of another segment. 
Fla.—Liqubr Store v. Continental 

Distilling Corp., 40 So.2d 371. 

(3) The granting of sovereign 
power to one group of citizens to 
be exercised against another group 
cannot be sanctioned unless the gen¬ 
eral welfare is served. 

Fla.—^Liquor Store v. Continental 
Distilling Corp., supra. 

(4) Police power may not be ex¬ 
ercised for private purposes or for 
the exclusive benefit of particular 
individuals or classes see supra 
§ 195. 

98.5 U.S.—Gamage v. Masonic Cem¬ 
etery Ass'n, D.C.Cal., 31 F.2d 308, 
reversed on other grounds Masonic 
Cemetery Ass’n v. Gamage, p.C.A., 
38 Pi2d 050,. 71 A.L.R. 1027, cer¬ 
tiorari denied, Gamage y. Masonic 
Cemetery Ass’n, 61 S.Ct. 30, 28? U. 
S. 862, .75 L.iEd. 755. : .. 

Ark.—Thompson v. Continental 
Southern Lines, 257 S.W. 376,. 222 
Ark. 108. ■ ^ 


Cal.—Mansur v. City of Sacramento, 
103 P.2d 221, 39 Cal.App.2d 426. 

Conn.—^Warner v. Gabb, 93 A. 2d 487, 
139 Conn. 310—State ex rel. Hig¬ 
gins V. Civil Service Commission 
of City of Bridgeport, 90 A.2d 862, 
139 Conn. 102—^Mickel v. New 
England Coal & Coke Co., 47 A.2d 
187, 132 Conn. 671, 171 A.L.R. 1001. 

Fla.—Crandon v. Hazlett, 26 So.2d 
638, 157 Fla. 674. 

Idaho.—Newland v. Child, 254 P.2d 
1066, 73 Idaho 630. 

Ill,—Charles v. City of Chicago, 109 
N,E.2d 790, 413 Ill. 428, certiorari 
denied 73 S.Ct. 1122, 345 U.S. 974, 
97 L.Ed. 1389—Grasse v. Dealer’s 
Transport Co., 106 N.E.2a, 124, 412 
III 179, certiorari denied Dealer’s 
Transport Co. v. Grasse, 73 S.Ct. 
47, 344 U.S. 837, 97 L.Ed. 651— 
Chatkin v. University of III, 103 
N.E.2d 498, 411 III 105—Krebs v. 
Board of Trustees of Teachers’ Re¬ 
tirement System, 102 N.B.2d 321, 
410 III 435, 27 AL.L.R.2d 1434— 
Kloss V. Suburban Cook County 

t Tuberculosis Sanitarium Dist., 88 
N‘.E.2d 89, 404 III 87—People ex 
rel Jendrick v. Allman, 71 N.B.2d 
44, 396 III 35—Father Basil’s 

Lodge V, City of Chicago, 66 N.E. 
2d 805, 393 III 246—Consumers’ 
Co. V. Chicago, 131 N.E. 628, 298 
III 339. 

Ind.—Bally v. Gruilford Tp. School 
Corp., 126 N.E.2d 13—^Hanley v. 
State, 123 N.E.2d 452—Evansville 
& O. Yal. Ry. Co. v. Southern Ind. 
Rural Elec. Corp., 109 N.E.2d 901, 
231 Ind, 648. 

Mich.—City of Detroit v. Division 26 
of Amalgamated Ass’n of St. Elec. i 
Ry. & Motor Coach Emp. of Amer¬ 
ica, 51 N.W.2d 228, 332 Mich. 237, 
appeal dismissed Division 26 of 
Amalgamated Ass’n of St. Elec. 
Ry. & Motor Coach Emp. of Amer¬ 
ica V. City of Detroit, 73 S.Ct.' 87, 
344 U.S. 805, 97 L.Ed. 627, rehear¬ 
ing denied 7'3 S.Ct. 164, 344 U.S. 
882, 97 L.Ed, 683. 

1 Minn.—State v. International Har¬ 
vester Co., 63 N.W.2d 647, appeal 
dismissed. International Harvester 
Co. V. State of Minn.,’ 75 S.Ct 78, 
348 U.S. 853, 99 L.Ed. 672, rehear- 

. ing denied 75 S.Ct. 214, 348 U.S. 
903, 99 L.Ed. 709. - • 

Neb.—^Arrigo v. City of Lincoln, 48 
N.W.2d 643, 154 Neb. 537. 

N.H.—^Allen v. Manchester, 111 A.2d 
817. 

N.M.—State v. Thompson, 260 P.2d 
370, 67 N.M. 469—State v.- Eate, 
138 P.2d 1006, 47 N.M. 182. 

N.C.—State v. Gladdin Co., 46 S.E. 

, 2d 860, .228 N.C. 664, 

N.p.-r-Pradet v. City of Southwest 
Fargo* 69 N.Wi^d 871—Herr „ v. 


Rudolf, 25 N.W,2d 916, 75 N.D. 91, 
169 A.L.R. 1388. 

Ohio.—State ex rel. Lemperle v. Mc¬ 
Intosh, 60 N,E.2d 486, 75 Ohio App. 
164, affirmed 60 N.E.2d 786. 145 
Ohio St. 107. 

Or.—Kenji Namba v. McCourt, 204 
P.2d 669, 185 Or. 579. 

Pa.—Sablosky v. Messner, 92 A.2d’ 
411, 372 Pa. 47—Terenzio v. Devlin, 
65 A,2d '374, 361 Pa. 602—Rudy v. 
McCloskey & Co., 35 A.2d 250, 348: 
Pa. 401. 

Tenn.—Somerville v. McCormick, IST 
S.W.2d 785, 182 Tenn. 489. 

Tex.—Railroad Commission v. Shell 
Oil Co., 161 S.W.2d 1022, 139 Tex. 
66 . 

Fort Worth & D. C. Ry. Co. v. 
Welch, Civ.App., 183 S.W.2d 730. 

Utah.—Abrahamsen v. Board of Re- 
View of the Indus. Commission of 
Utah, 283 P.2d 213, 3 Utah2d 289— 
Wallberg v. Utah Public Welfare 
Commission, 203 P.2d 935, 115 Utah 
242—Gronlund v. Salt Lake City, 
194 P.2d 464, 113 Utah 284. 

Va.—French v. Cumberland Bank & 
Trust Co., 74 S.E.2d 265, 194 Va. 
475—McWhorter v. Com., 63 S.E. 
2d 20, 191 Va. 857. 

Wash.—Campbell v. State, 122 P.2d 
458, 12 Wash.2d 459—State v. Kit¬ 
sap County Bank, 117 P.2d 228, 10 
Wash.2d 520. 

Wis.—State v. Potokar, 15 N.W.2d 
158, 245 Wis. 460. 

99. U.S.—U. S. V. Bendik, C.A,N.T., 
220 P.2d 249—Bertelsen v. Cooney, 
C.A.Tex., 213 F.2d 275, certiorari 
denied 75 S.Ct. 81, 348 U.S. 856, 
99 L.Ed. 674, rehearing denied 75 
S.Ct. 205, 348 U.S. 890, 99 L.Ed. 
699—^Hawaii Brewing Corp. v. 
Bowles, Bm.App., 148 F.2d 846— 
Gamage v,. Masonic Cemetery 
Ass’n, D.C.Cal, 31 F.2d 308, re¬ 
versed on other grounds, C.C.A., 
Masonic Cemetery Ass’n v. Gam¬ 
age* 38 P.2d 950, 71 A.L.R. 1027, 
certiorari denied Gamage v. Ma¬ 
sonic Cemetery Ass’n, 51 S.Ct. 30, 
282 U.S, 852-, 75 L.Ed. 755. 

Linehan v. Waterfront Commis¬ 
sion of .N. Y. Harbor, D.C.N.T., 115 
F.Supp. 683, affirmed 74 S.Ct. 623, 

, ,347 U.S. 439, 98 L.Ed. 826, rehear¬ 
ing denied 74 S.Ct, 849, 347 U.S. 
994, 98 L.Ed. 112'7, and Staten Is¬ 
land Loaders v. Waterfront Com¬ 
mission of New York Harbor, 74 
S.Ct. 849, 347 U.S. 994, 98 L.Ed. 
1127. 

Ariz.—Corpus Juris cited in Prescott 
, Courier, Inc. v. Moore, 274 P. 163, 
35 Ariz. 26, 33. 

Cal^Dribin v. Superior Court in and 
for Los Angeles County, 231 P.2d 
809, 37. 345. 24 A.L.R.2d 864. 
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Paraco, Inc. v. Department of 
Agriculture, 257 P.2d 981, 118 Cal. 
App.2d 848—Mansur v. City of 
Sacramento, 103 P.2d 221, 39 Cal. 
App.2d 426—Pacific Gas & Electric 
Co. V. Moore, 98 P.2d 819, 37 Cal. 
App.2d 91—Old Homestead Bakery 
V. Marsh, 242 P. 749, 75 Cal.App. 
247. 

Conn.—^Warner v. Gahb, 93 A,2d 487, 
139 Conn. 310—State ex rel. Hig¬ 
gins V. Civil Service Commission 
of City of Bridgeport, 90 A.2d 862. 
139 Conn. 102—Mickel v. New Eng¬ 
land Coal & Coke Co., 47 A.2d 187, 
132 Conn. 671, 171 A.L.R. 1001. 
D.C.—^Hamilton Nat. Bank v. Dis¬ 
trict of Columbia, 156 F.2d 843, 81 
TJ.S.App.D.a 200. 

Fla.—Crandon v. Hazlett, 26 So.2d 
638, 157 Pla. 574. 

Ga.—City of Atlanta v. Wilson, 74 
S.E.2d 455, 209 Ga, 527—Geele v. 
State, 43 S.E.2d 254, 202 Ga. 381, 
172 A.IxR. 196. 

Idaho.—^Newland v. Child, 254 P.2d 
1066, 73 Idaho 530. 

Ill.—Charles v. City of Chicago, 109 
N.E.2d 790, 413 Ill. 428, certiorari 
denied 73 S.Ct. 1122, 346 U.S. 974, 
97 L.Ed. 1389—Grasse v. Dealer’s 
Transport Co., 106 N.E.2d 124, 412 
Ill. 179, certiorari denied Dealer’s 
Transport Co. v. Grasse, 73 S.Ct. 
47, 344 U.S. 837, 97 L.Ed. 651— 
Krebs v. Board of Trustees of 
Teachers* Retirement System, 102 
N.E.2d 321, 410 Ill. 435, 27 A,L,R. 
2d 1434—^Northern Ill. Coal Corp. 
V. Med. 11, 72 N.E.2d 844, 397 Ill. 
98—^People ex rel. Jendrick v. All- 
man, 71 N.E.2d 44, 396 Ill. 35— 
Father Basil’s Lodge v. City of 
Chicago, 65 N.E.2d 805, 393 Ill. 246 
—^Illinois Bell Telephone Co. v. 
Ames, 4 N.E.2d 494, 364 Ill. 362— 
Consumers’ Co. v. Chicago, 131 N. 
B. 628, 298 Ill. 339. 

Neiman v. Templeton, Kenly & 
Co.. 13 N.E.2d 290, 294 Ill.App. 45. 
Ind.—State v. Griffin, 79 N.E.2d 537, 
226 Ind. 279, followed in State v. 
Harvey, 79 N.E.2d 644, 326 Ind. 
292, and State v. Beavers, 79 N.E. 
2d 544, 226 Ind. 293—Lutz v. Ar¬ 
nold, 193 N.E. 840, 208 Ind. 480. 
rehearing overruled 196 N.E. 702, 
208 Ind. 480—McBrIain v. Taylor, 
192 N.E. 260, 207 Ind. 240, 94 A. 
L.R. 1284—School City of Blwood 
V. State, 180 N.E. 471, 203 Ind. 
626, 81 A.L.R. 1027—€orpiis JtLtis 
cited in. Fountain Park Co. v. Hens- 
ler, 155 N.E. 465, 467—^Davis Const. 
Co. V. Board of Com’rs of Boone 
County, 132 N.E. 629, 192 Ind. 144, 
21 A.L.R. 557. 

Iowa.—C?orpus Juris Secundum cited 
lu Knudsen v. Llnstrum, 8 N.W.2d 
495, 500, 23*3 Iowa 709—State v. 
Darling, 246 N.W. 390, 216 Iowa 
553, 88 A.Ij.R. 218*—Clear Lake 

Co-op. Live Stock Shippers’ Ass’n 
▼. Weir, 20B N.W. 297, 200 Iowa 


1293—^Dunahoo v. Huber, 171 N.W. 
123, 185 Iowa 763—State v. Gar- 
broski, 82 N.W. 959. Ill Iowa 496, 
82 Am.S.R. 624, 56 L.R.A. 570. 

Ky.—^Kentucky Tax Commission v. 
Lincoln Bank & Trust Co., 246 S. | 
W.2d 950. 

Me.—^In re Milo Water Co., 149 A. 
299, 128 Me. 531. 

Mass.—^Russell v. Treasurer and Re¬ 
ceiver General, 120 N.E.2d 388. 
Md.—Corpus Juris cited in Dasch v. 

Jackson, 183 A. 534, 540. 

Mich.—Baker v. State Land Office 
Board, 293 N.W. 763, 294 Mich. 
687. 

Minn.—Thomas v. Housing and Rede¬ 
velopment Authority of Duluth, 48 
N.W.2d 175, 234 Minn. 221—Gen¬ 
eral Mills V. Division of Employ¬ 
ment and Sec. for Minn., 28 N.W. 
2d 847, 224 Minn. 306. 

Mo.—Ballentine v. Nester, 164 S.W. 
2d 378, 350 Mo. 58—Ex parte 

French, 285 S.W. 613, 316 Mo. 75, 
47 A.L.R. 688. 

Mont.—Gullickson v. Mitchell, 126 P. 

2d 1106, 113 Mont. 369. 

Neb.—^Hanson v. Union Pac. R. Co., 
71 N.W.2d 526, 160 Neb. 669—Coun¬ 
cil Bluffs Transit Co. v. City of 
Omaha, 49 N.W.2d 453, 154 Neb. 
717—^Arrigo v. City of Lincoln, 48 
N.W.2d 643, 154 Neb. 537. 

N.H.—Allen v. Manchester, 111 A.2d 
817. 

N.J.—^Washington Nat. Ins. Co. v. 
Board of Review of N. J. Unem¬ 
ployment Compensation Commis¬ 
sion, 64 A2d 443, 1 N.J. 645. 

Raymond v. Township Council of 
Teaneck, 191 A. 480, 118 N.J.Law 
109—State v. Hammer, 42 N.J.Law 
435. 

N.M.—State v. Pate, 138 P.2d 1006, 
47 N.M. 182. 

N.T.—Shielcrawt v. Moffett, 49 N.Y. 
S.2d 64, affirmed 51 N.T.S.2d 188, 
268 App.Div. 352, reversed on other 
grounds 61 N.E.2d 435, 294 N.Y. 
ISO, 159 A.L.R. 971, motion denied 
62 N.E.2d 392, 294 N.T. 840. 
N.C.—State v. Glidden Co., 46 S.E.2d 
860, 228 N.C. 664—Motley v. State 
Bd. of Barber Examiners, 45 S.E. 
2d 550, 228 N.C. 337, 176 A.L.R. 
253. 

N.D.—^Fradet v. City of Southwest 
Fargo, 69 N.W.2d 871—State for 
Benefit of Workmen’s Compensa¬ 
tion Fund V. B. W. Wylie Co., 58 
N.W.2d 76^—^Herr v. Rudolf, 25 N. 
W.2d 916, 76 N.D. 91, 169 A.L.R. 
1388. . 

Ohio.—State ex rel. Stoeckle v. Jones, 
121 N.E.2d 922, 96 Ohio App. 882, 
affirmed 119 N.E.2d 834, 161 Ohio 
St. 391. 

Corpus Juris quoted In State ex 
rel. Morris v. Osborn, 22 Ohio N. 
P.,N.S., 549. 662. 

Or.—City of Portland v. Welch, 59 
P.2d 228, 154 Or. 286, 106 A.L.R. 
1188—In re Oregon Tunnel Dist. 
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No. 1. 253 P. 1, 120 Or. 594—State 
V. Barley, 236 P. 1053, 115 Or. 428. 
S.C.—Gasque, Inc., v. Nates, 2 S.E. 
2d 36, 191 S.C. 271. 

Tenn.—Life & Casualty Ins. Co. of 
Tennessee v. McCormack, 125 S.W. 
2d 161, 174 Tenn. 327, 

Tex.—^Fort Worth & D. C. Ry. Co. v. 
Welch, Civ.App., 183 S.W.2d 730. 

Ex parte George, 216 S.W.2d 
170, 152 Tex.Cr. 466. 

Utah.—Abrahamsen v. Board of Re¬ 
view of the Indus. Commission of 
Utah, 283 P.2d 213, 3 Utah 2d 289— 
State V. Packard. 250 P.2d 561— 
Hansen v. Public Emp. Retirement 
System Bd. of Administration, 246 
P.2d 591—Tygesen v. Magna Wa¬ 
ter Co., 226 P.2d 127, 119 Utah 
274—^Wallberg v. Utah Public Wel¬ 
fare Commission, 203 P.2d 935, 115 
Utah 242—State v. J. B. & R. E. 
Walker, 116 P.2d 766, 100 Utah 523 
—Utah Light & Traction Co. v. 
State Tax Commission of Utah, 68 
P.2d 769, 92 Utah 404—Lyte v. Dis¬ 
trict Court of Salt Lake County, 61 
P.2d 1269, 90 Utah 369, rehearing 
denied 62 P.2d 1117, 90 Utah 377 
—State V. Packer Corporation, 297 
P. 1013, 77 Utah 600. 

Va.—Quesinberry v. Hull, 165 S.E. 
382. 159 Va. 270. 

Wash.—Cotten v. Wilson, 178 P.2d 
287, 27 Wash.2d 314—Campbell v. 
State, 122 P.2d 458, 12 Wash.2d 
459—State v. Kitsap County Bank, 
117 P.2d 228, 10 Wash.2d 620— 
Texas Co. v. Cohn, 112 P.2d 622, 
8 Wash. 2d 360, followed in Inland 
Empire Refineries v. State, 112 P. 
2d 641, 8 Wash.2d 723, and Mon¬ 
tana Headlight Oil Co. v. State, 
112 P.2d 541, 8 Wash.2d 724—State 
ex rel. Bacich v. Huse, 69 P.2d 
1101, 187 Wash. 75. 

Wis.—State ex rel. Wisconsin Lu¬ 
theran High School Conference v. 
Sinar, 66 N.W.2d 43, 267 Wis. 91 
—State V. Potokar, 15 N.W.2d 168, 
245 Wis. 460—Corpus Juris cited 
lu Biersach & Neidermeyer Co. v. 
State, 188 N.W. 660, 661. 177 Wis. 
888 . 

12 C.J. p 1130 note 30. 

Test is whether statutory class 
has logical and reasonable basis, free 
from artificiality and arbitrariness, 
embracing all and omitting none 
naturally falling into that category. 
N.J.—Raymond v. Township Coun¬ 
cil of Teaneck, 191 A- 480, 118 N. 
J.Law 109. 

Special burden on members of 
group does not cease to be discrim¬ 
ination by grant of special privilege 
in connection with unrelated act. 
N.Y.—Smith v. Loughmah, 167 N.E. 
753, 246 N.Y. 486, certiorari de¬ 
nied Loughman v. Smith, 48 S.Ct. 
119, 276 U.S. 560, 72 L.Ed. 426, re¬ 
argument denied Smith v. Lough- 
1 man. 161 N.E. 176, 247 N.Y. 646. 
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)r similarly situated but, if the legislature has 
30 wer to deal with the subject matter of the classifi¬ 
cation,^ and there is a, reasonable ground for the 


classification and the law operates equally on all 
within the same class,3 it is valid, even though the 
act confers different rights or imposes different 


rouclistone for determining proper 
classification. 

In order to see whether excluded 
classes or transactions are on dif¬ 
ferent basis than those included in 
statute, court must look to purpose 
of act, and object and purposes of 
law present touchstone for deter¬ 
mining proper and improper classi¬ 
fications. 

Utah.—^Abrahamsen v. Board of Re¬ 
view of the Indus. Commission 
of Utah, 283 P.2d 213, 3 Utah 2d 
289—Gronlund v. Salt Lake City, 
194 P.2d 464, 113 Utah 284—State 
V. J. B. & R. E. Walker, 116 P.2d 
766, 100 Utah 623. 

1 . U.S.—Hawaii Brewing Corp. v. 
Bowles, Em.App., 148 F.2d 846. 

Lee Optical of Okl. v. William- ! 
son, 120 F.Supp. 128. 

Fla.—Crandon v. Hazlett, 26 So.2d 
638, 157 Fla 574—State v. Quigg, 
114 So. 869, 94 Fla. 1056. 

Idaho.—Big Wood Canal Co. v. Chap¬ 
man, 263 P. 45, 46 Idaho 380. 

Ill.—Grasse v. Dealer's Transport 
Co., 106 N.B.2d 124, 412 Ill. 179, 
certiorari denied Dealer's Trans¬ 
port Co. V. Grasse, 73 S.Ct. 47, 344 

U. S. 837, 97 L.Ed. 651. 

Ind.—Crawford v. Calumet Paving 
Co., 117 N.E.2d 368—Fairchild v. 
Schanke, 113 N.B.2d 169, 232 Ind. 
480—Evansville V. O. Val. By. Co. 

V. Southern Ind. Rural Elec. Corp., 
109 N.E.2d 901, 2U Ind. 648— 
McErlain v. Taylor, 102 N.E. 260, 
207 Ind. 240, 94 A.L.R. T284—Bol¬ 
ivar Tp. Board of Finance of Ben¬ 
ton County V. Hawkins, 191 N.E. 
158, 207 Ind. 171, 96 A.L.R. 271— 
Denny v. Brady, 163 N.E. 489, 201 
Ind. 59. 

Ky.—^McCown v. Gose, 51 S.W.2d 
251. 244 Ky. 402—Barker v. Crum, 
198 S.W. 211, 177 Ky. 637, L.R.A. 
1918F 673. 

Me.—In re Milo Water Co., 149 A. 
299, 128 Me. 531. 

Md.—Corpus Juris cited In. Dasch v. 
Jackson, 183 A, 534, 540, 170 Md. 
251. 

Minn.—State v. Cooley, 58 N.W. 160, 
56 Minn. 640—Johnson v. St. Paul 
& D. Ry. Co.. 45 N.W. 156, 43 Minn. 
222, 8 L.R.A. 419. 

Mo.—Ballentine v. Nester, 164 S.W. 
2d 378, 350 Mo. 58. 

Mont.—Leuthold v. Brandjord, 47 P. 

2d 41, 100 Mont 96. 

Neb.—^Arrigo v. City of Lincoln, 48 
N.W.2d 643, 154 Neb. 637—Bordy 
V. State. 7 N.W.2d 632, 142 Neb. 
714—Tukey v. Douglas County, 277 
N.W. 67. 133 Neb. 732. 

N.M.—State v. Pate, 138 P.2d 1006, 
47 N.M. 182. 

N.Y.—Marauardt v, Castoro, 68 N.Y. 
S.2d 327^ 


N.C.—State v. Glidden Co., 46 S.B.2d 
860, 228 N.C. 664. 

Ohio.—Simmonds v. Eyrich, Com.Pl., 

95 N.E.2d 595. 

Corpus Juris q.uoted in State ex 
rel. Morris v. Osborn, 22 Ohio N. 
P.,N.S., 549, 662—Baldwin Forg¬ 

ing & Tool Co. v. Griflath, 5 Ohio 
N.P.,N.S., 566. 

Or.—M & M Wood Working Co. v. 
State Indus. Acc. Commission, 155 
P.2d 933, 176 Or, 35—State v. 

Bailey, 236 P. 1053, 115 Or. 428. 

Pa.—York Hospital & Dispensary 
Ass’n V. York County, 12 Pa.Dist. 
539, 16 York Leg.Rec. 117. 

S.C.—Gasque v. Nates, 2 S.E.2d 36, 
191 S.C. 271. 

Tenn.—Sutton v. State, 36 S.W. 697, 

96 Tenn. 696, 33 L.R.A. 589. 

Tex.— Corpus Juris Secundum cited 
in Fort Worth & D. C. Ry. Co. v. 
Welch, Civ.App., 183 S.W.2d 730, 
735, error refused. 

Ex parte George, 215 S.W.2d 
170, 162 Tex.Cr. 465. 

Utah.—State v. Packard, 250 P.2d 
661—^Hansen v. Public Emp. Re¬ 
tirement System Bd. of Adminis¬ 
tration, 246 P.2d 591—Tygesen v. 
Magna Water Co., 226 P.2d 127, 
119 Utah 274—Wallberg v. Utah 
Public Welfare Commission, 203 
P.2d 935, 115 Utah 242—State v. 
J. B. & R. E. Walker, 116 P.2d 
766, 100 Utah 623—^Utah Light & 
Traction Co. v. State Tax Commis¬ 
sion of Utah, 68 P.2d 759. ! 

Wash.—Cotten v. Wilson, 178 P.2d 
287, 27 Wash.2d 314—State v. Kit¬ 
sap County Bank, 117 P.2d 228, 10 
Wash.2d 520. 

Wis.—State v. Potokar, 15 N.W. 2d 
158, 245 Wis. 460— Corpus Juris 
cited in Biersach & Neidermeyer 
Co. V. State, 188 N.W. 650, 651, 177 
Wis. 388—^Wagner v, Milwaukee 
County, 88 N.W. 677, 112 Wis. 601— 
Johnson v. Milwaukee, 60 N.W. 270, 
88 Wis. 383. 

12 C.J. p 1130 note 31, 

To be objectionable as class legis¬ 
lation, a statute must deny s me 
privileges which it permits others 
of the same class to enjoy. 

N.H,—^Rockingham County Light & 
Power Co. v. Philbrick, 108 A. 
813, 79 N.H, 279. 

liaw must not discriminate in 
favor of one citizen to another's det¬ 
riment. 

N.H.—In re Opinion of the Justices, 
166 A. 640, 86 N.H. 597. 

Imslvt which is partial in its opera¬ 
tion and intended to affect particu¬ 
lar individuals alone is unconstitu- 
tlonaU 


Tenn.—Beasley v. Cunningham, 103 
S.W.2d 18, 171 Tenn. 334, 110 A.L. 

R, 306. 

Persons are not similarly situated 
if there is any reasonable difference 
in their relation to purposes of al¬ 
leged class legislation. 

Wash.—Jones v. Hammer, 255 P. 
955, 143 Wash. 526. 

2. Mich.—In re 'Brewster Street 
Housing Site in City of Detroit, 
289 N.W. 493, 291 Mich. 313. 

Minn.—Thomas v. Housing and Rede¬ 
velopment Authority of Duluth, 48 
N.W.2d 175, 234 Minn. 221. 

Utah.— Corpus Juris Secundum quot¬ 
ed in Patterick v. Carbon Water 
Conservancy D’st., 145 P.2d 603, 
512, 106 Utah 65—State v. Packer 
Corporation, 297 P. 1013, 77 Utah 
500. 

Wash.—Campbell v. State, 122 P.2d 
458, 12 Wash.2d 459. 

Zt is of vital Importance in mak¬ 
ing classifications that there exist 
power of legislation over subject 
matter. 

Utah.—State v. Packer Corporation, 
297 P. 1013, 77 Utah 500. 

3. U.S.—Hawaii Brewing Corp. v. 
Bowles, Em.App., 148 F.2d 846. 

In re Chicago, R. 1. & P. Ry. Co., 
C.C.A.I11., 90 F.2d 312, 113 A.L.R. 
487, certiorari denied 68 S.Ct. 37, 
302 U.S. 717, 82 L.Ed. 554. 
Henderson Co. v. Thompson, D. 

C. Tex., 14 F.Supp. 328, affirmed 67 

S. Ct. 447, 300 U.S. 258, 81- L.Ed. 

686 . 

Hines v. Clarendon Levee Dist, 

D. C.Ark., 264 F. 127—In re Home 
Discount Co., D.C.Ala., 147 F. 538. 

Alaska.—^U. S. v. Rogge, 10 Alaska 
130—^Freeman v. Smith, 8 Alaska 
229. 

Ariz.—Schrey v. Allison Steel Mfg. 
Co., 265 P.2d 604, 75 Ariz. 282— 
Laney v. State, 181 P. 186, 20 
Ariz. 416. 

Ark.—Thompson v. Continental 
Southern Lines, 257 S,W.2d 375, 
222 Ark. 108. 

Cal.— W atson v. State Division of 
Motor Vehicles, 298 P. 481, 212 Cal. 
279. 

Deese v. City of Lodi, App., 69 
I P.2d 1005, 21 Cal.App.2d^ 631— 

Corpus Juris cited in People v. 

Stratton. 28 P.2d 699, 700, 136 

Cal.App. 210—People v. Beatty, 22 
P.2d 757, 132 Cal.App. 376—In re 
Barnett’s Estate, 275 P. 453, 97 
Cal.App. 138—^Ex parte Lake, 265 
P. 325, 89 Cal.App. 390. 

People V. Walton, 161 P.2d 498, 

70 Cal.App. 2d Supp. 862, 

Conn.—Sanger v. City of Bridgeport, 
198 A. 746, 124 Conn. 183, 116 A. 
L.R. 1031. 
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burdens on the seyeral classes,* or fails to provide 
for future contingencies,® or though particular per¬ 
sons find it difiicult or even impossible to comply 
with conditions precedent on which the enjoyment 

—^May© v. Polk Co., 169 So. 41, 

124 Fla. 634, appeal dismissed 
Polk Co. V. Mayo, 67 S.Ct. 39, 299 

U. S. 507, 81 L.Ed, 376—State v. 

Quiffg, 114 So. 859, 94 Fla. ICS'S. 

Idaho.—State v. Calloway, 84 P. 27, 

11 Idaho 719, 114 Am.S.B. 285, 4 
L.R.A„N.S., 109. 

Ill.—Toungauist V. City of Chicago, 

90 N.B.2d 205, 405 Ill. 21—Kloss v. 

Suburban Cook County Tubercu¬ 
losis Sanitarium Dist., 88 N.E.2d 
89, 404 Ill. 87—Schreiber v. Cook 
County, 58 N’.E.2d 40. 388 Ill. 297, 

155 A.Lr.R. 1162—Zehender & Fac¬ 
tor V. Murphy, 53 N.E.2d 944, 386 
Ill. 258—Proviso Tp. High School 
No. 209 Board of Education v. Oak 
Park and River Forest Tp. High 
School Hist. No. 200 Board of Ed¬ 
ucation, 153 N.E. 369, 322 Ill. 217 
—Casparis Stone Co. v. Industrial 
Board of Illinois, 115 N.E. 822, 278 
Ill. 77. 

Ind. — ^Lutz V. Arnold, 193 N.E. 840, 

208 Ind. 480, rehearing overruled 
196 N.E. 702. 208 Ind. 480—Bolivar 
Tp. Board of Finance of Benton 
County V. Hawkins, 191 N.E. 158, 

207 Ind. 171, 96 A,L.R. 271—Bald¬ 
win V. State, 141 N.E. 343, 194 Ind. 

303. 

Iowa—Doyle v. Kahl, 46 N.W.2d 62, 

242 Iowa 153. 

Ky.—Meredith v. Ray, 166 S.W.2d 
437, 292 Ky. 826— Corpus Juris 

cited lu Commonwealth v, Ken¬ 
tucky Jockey Club, 38 S.W.2d 987, 

995, 238 Ky. 739. 

La.—State v. Saia, 33 So.2d 665, 212 
La 868. 

Mich,—In re Brewster Street Hous¬ 
ing Site in City of Detroit, 289 
N.W. 493. 291 Mich. 313—Schurgin 

V. Bankers Trust Co. of Detroit,' 

286 N.W. 161, 289 Mich. 70— 

Haynes v. Lapeer Circuit Judge, 

166 N.W. 938, 201 Mich. 138, L.R.A. 

1918D 233. 

Mo.—^Walters v. City of St. Louis, 

259 S.W.2d 377, affirmed 74 S.Ct. 

605, 347 U.S. 231, 98 L.Ed. 660— 

Corpus Juris cited in Hines v. 

. Hook, 89 S.W.2d 62, 338 Mo. 114— 

State V. Baskowitz, 166 S.W. 945, 

250 Ido. 82, Ann.Cas.l915A 477. 

Mont—<!Jity of Missoula v. Swanberg, 

149 P.2d 248, 116 Mont. 232. 

N.T.—^Leroy Franz, Inc. v. City of 
New Rochelle, 124 N.T:s.2d 525. 

N.C.—State v. Clidden Co., 46 S.E.2d 
860. 228 N.C. 664. 

JsT.'D.— Corpus Juris quoted in Baird 
V. Rask, 234 N.W. 651, 663, 60 N.D. 
j 432. ^ . 

Ohio.—State ex rel, Lemperle v. Mc¬ 
Intosh, 60 N.E.2d 486, 75 OhioApp. 
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of the privilege is made to depend.® 

A statute making no classification of the persons 
or property to which it applies is not void merely 
because there is room for a reasonable classification 

Corpus Juris statement to this ef¬ 
fect is referred to in University of 
Southern California v. Robbins, Cal. 
App., 37 P.2d 163, 167, in support of 
a holding that a particular classifi¬ 
cation did not contravene the state 
constitution providing that “all laws 
of a general nature shall have a uni¬ 
form operation,"—a matter treated 
in the C.J.S. title Statutes § 154 et 
seq., also 69 C.J, p 722 note 63 et 
seq. 

In determining validity of legis¬ 
lative classification of persons, char¬ 
acteristics of class as a whole must 
be looked to. 

Ind.—^McErlain v. Taylor, 192 N.E. 

260, 207 Ind. 240, 94 A.L.R. 1284. 
Partial invalidity 

Statutory regulation may, consist¬ 
ently with organic law, be applied 
to one class of cases in controversy, 
and violate constitution as applied to 
another class of cases. 

Fla.—Smith v. Chase, 109 So. 94, 91 
Fla. 1044; 

4. Alaska.—^U. S. v. Rogge 10 Alas- 
I ka 130. 

Iowa.—^Hubbell v. Higgins, 126 N.W. 
914, 148 Iowa 36, Ann.Cas.l912B 
8 . 22 . 

N.M.— Corpus Juris Secundum quot¬ 
ed at length In State v. Thompson, 
260 P.2d 370, 372, 67 N.M. 469. 
N.D.— Corpus Juris quoted in Baird 
V. Rask, 234 N.W. 661, 663, 60 N.D. 
432. 

Ohio.— Corpus Juris quoted in State 
ex rel. Morris v. Osborn, 22 Ohio 
N.P.,N.S., 649. 661. 

Utah.—Abrahamsen v. Board of Re¬ 
view of the Indus. Commission of 
Utah, 283 P.2d 213, 3 Utah 2d 289' 
—Corpus Juris Secundum quoted 
in Patterick v. Carbon Water Con¬ 
servancy Dist, 145 P.2d 603, 512, 
106 Utah 66. 

Wis.— Corpus Juris cited in Biersach 
& Neidermeyer Co. v. State, 188 
N.W. 650, 651. 

5-. Mo.—City of Springfield v. Stev¬ 
ens, 216 S.W.2d 460, 368 Mo. 699. 
Tex.—Watts v. Mann, Civ.App., 18T 
S.W.2d 917, error refused. 

Va.—Quesinberry v. Hull, 165 S.E. 

' 382, 169 Va. 270. 

U.S.—Gant v.. Oklahoma City, 
Okl., 53 S.Ct 630, 28 U.S. 98, 77 
L.Ed. .1058. 

Ariz.—Corpus Juris Secundum quot-. 
ed in Valley Nat; .Bank of Phoenix 
.v. Glover, 169 P.2d 292, 299. 62- 
Ariz. 638. 

Okl.—Courter Oil Co, v. Oklahoma 
City, 31 P,2d 696, 167 Okl. 633— 
Morgan Petroleum Co.-v. Oklahoma. 
City, 31 P.2d 594, 167 Okl. 632. 


164, affirmed 60 N.E.2d 786, 145 
Ohio St 107—State ex rel. Berry v. 
Hummel, App., 69 N.E.2d 238. 

Or.—State v. Kincaid, 288 P. 1015, 
133 Or. 95—State v. Laundy. 204 
P. 958, 103 .Or. 443, rehearing de¬ 
nied 206 P. 290, 103 Or. 443— 
Wright V. Wimberly, 184 P. 740, 
94 Or. 1. 

Pa.—Iben v. Borough of Monaca, 43 
A.2d 425, 158 Pa.Super. 46. 

In re Emswiler, Orph., 63 York 
Co., 58. 

B,.I.—State V. Conragan, 192 A. 762. 

S.D.—^Barnett v. Siewert 268 N.W. 
425, 64 S.D. 507. 

Tenn,— Corpus Juris cited in Wil¬ 
liams V. State, 293 S.W. 757, 769, j 
165 Tenn. 364—^State v. Schlitz 
Brewing Co„ 69 S.W. 1033, 104 
Tenn. 715, 731, 78 Am.S.R. 941. 

Tex.—^Friedman v. American Surety 
Co. of New York, 161 S.W.2d 670, 
137 Tex. 149, answer to certified 
question conformed to. Civ.App., 
154 S.W.2d 659. 

Corpus Juris quoted in Bradford 

* V. City of Houston, Civ.App., 4 
S.W.2d 592, 694—Corpus Juris 

quoted in Bielecki v. City of Port 
Arthur, Civ.App., 2 S.W.2d 1001, 
1007, reversed on other grounds, 
Com.App., 12 S.W.2d 976. 

Utah.—^Abrahamsen v. Board of Re¬ 
view of the Indus. Commission of 
Utah. 283 P.2d 213, 3 Utah 2d 289 
—State v. Packard, 260 P.2d 561— 
Corpus Juris Secundum quoted in 
Patterick v. Carbon Water Con¬ 
servancy Dist.,. 145 P.2d 503. 512, 
106 Utah 65—State v. J. B. & R. E. 
Walker, 116 P.2d 766, 100 Utah 523. 

Va-—^Bray v. County Bd. of Arling¬ 
ton County, 77 S.E.2d 479, 195 Va. 
31. 

Wash.—^Application of Levy, 161 P. 
2d 651, 23 Wash.2d 607, 162 A.L.R. 
805—Lloyd Garretson Co. v. Rob¬ 
inson, 35 P.2d 504, 178 Wash. 601 
—Man os V. City of Seattle, 262 P. 
965, 146 Wash. 210—City of Seattle 
V. Gervasi, 258 P. 328, 144 Wash. 
429. 

Wis.—^Madison Metropolitan Sewer¬ 
age Dist. V. Committee on Water 
Pollution, 60 N.W.2d 424, 260 Wis. 
229 —Stetzer v. Chippewa County, 
273 N.W. 526, 225 Wis. ,125—State 
ex rel. Finnegan v. Linboln Dairy 
Co., 265 N.W. 197, ^21 Wis. .1, re¬ 
hearing denied 265 N.W. 85i,, 221 
Wis. 1—^Union Free High School 
Dist. of Village of Montfort v. Un¬ 
ion Free High School Dist of Vil¬ 
lage of Cobb, 256 N.W. ^788, 216 
Wis. 102. . 

12 C.J. p 1129 note 18. 
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of such subjects.*^ It is not necessary for the stat¬ 
ute to show on its face the reason for the classifica¬ 
tion adopted. S The fact that similar statutes have 
been adopted and sustained in other states is in¬ 
dicative of reasonable classification.^ Similarly, the 
fact that a classification is long unchallenged in¬ 
dicates its reasonableness.^'5 

In determining whether or not a basis of clas¬ 
sification is reasonable, it must be looked at from 
the standpoint of the legislature enacting it,l<> and 
with reference to the conditions existing when the 
statute was enacted, not when the constitution was 
adopted.l’^ As discussed supra § 151(4), the ques- 
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tion of classification is one primarily for the legisla¬ 
ture, and in the exercise of this power the legisla¬ 
ture possesses a wide discretion.^^-^ A statute will 
be sustained where the basis for classification made 
by it could have seemed reasonable to the legisla¬ 
ture, even though such basis seems to the courts to 
be unreasonable.’^^ jn view of the presumptions in 
favor of a legislative. classification, as discussed 
supra § 100, the legislative judgment as to classifica¬ 
tion will be upheld if any state of facts can reason¬ 
ably be conceived to sustain it, and can be over¬ 
thrown by the courts only when it is clearly er- 

roneous.^3 


7. Mo.—^Household Finance Corp. v. 
Shaffner, 203 S.W.2d 734, 366 Mo. 
808. 

Wis.—^Borgnis v. Falk Co., 133 N.W. 
209, 147 Wis. 327, 37 L«.R.A.,N.S., 
489. 

S. Ky .—Meredith v. Ray, 166 S.W.2d 
437, 292 Ky. 326. 

Miss .—Stone v. General Electric Con¬ 
tracts Corp., 7 So.2d 811, 193 Miss. 
317, followed in Stone v. Univers¬ 
al Credit Co., 7 So.2d 820, 193 Miss. 
364, and Stone v. Tellow Mfg. Ac¬ 
ceptance Corp., 7 So.2d 820, 193 
Miss. 338, affirmed 63 S.Ct. 66, 317 

U. S. 691, 87 L.Ed. 484, rehearing 
denied 63 S.Ct. 157, 317 U.S. 708, 
87 L.Ed. 5'65. 

N.D.—Corpus Juris qiuoted in Baird 

V. Rask, 234 N.W. 651, 653, 60 N.D. 
432. 

Tenn.—State v. Condon, 65 S.W. 871, 
108 Tenn. 82. 

9. Tex.—Sportatorium, Inc. v. State, 
Civ.App., 115 S.W.2d 483, error 
dismissed. 

9.5 Ill.—Krebs v. Board of Trustees 
of Teachers’ Retirement System, 
102 N.B.2d 321, 410 Ill. 435, 27 
A.L.R.2d 1434. 

10. Alaska—^U. S. v. Rogge, 10 

Alaska 130. i 

N.D.—Corpus Juris q.uotea in Baird 
V. Rask, 234 N.W. 651, 653, 60 N.D. 
432. 

Ohio.—Corpus Juris (luoted in State 
ex rel. Morris v. Osborn, 22 Ohio 
N.P.,N.S., 549, 561. 

Tex.—Gerard v. Smith, Civ.App., 62 
S.W.2d 347, error refused. 

12 C.J. p 1129 note 21. 

11. Iowa—^Anderson v. Jester, 221 
N.W. 354, 206 Iowa 452. 

11.5 Cal.—^Avoset, Inc., v. Brock, 
App., 178 P.2d 66, rehearing denied 
179 P.2d 4—^Pacific Gas & Electric 
Co. V. Moore, 98 P,2d 819, 37 Cal. 
App.2d 91. 

Fla.—Liquor Store v. Continental 
Distilling Corp., 40 So. 2d 371— 
State V. Quigg, 114 So. 859, 94 Fla 
1056. 

Ill.—Conlon Bros. Mfg. Co. v. An- 
nunzio, 99 N.E.2d 119, 409 Ill. 277 
—Bairn v. Fleck, 92 N.B.2d 770, 


406 Ill. 193—^McDougall v. Lueder, 
58 N,E.2d 899, 389 Ill. 141, . 156 
A,L.R. 1059—Smith v. Murphy, 50 
N.E.2d 844, 384 Ill. 34. 

Ind.—State v. Griffin, 79 N.E.2d 537, 
226 Ind. 279, followed in State v. 
Harvey, 79 N.E.2d 644, 226 Ind. 292, 
and State v. Beavers, 79 N.E.2d 
544, 226 Ind. 293. 

Iowa—State v. Darling, 246 N.W. 
390, 216 Iowa 553, 88 A.L.R. 218. 

Ky.—Elrod v, Willis, 203 S.W.2d 18, 
305 Ky. 224, 225. 

Mo.—Ballentine v. Nester, 164 S.W.2d 
378, 350 Mo. 68. 

N.J.—Jamouneau v. Horner, 109 A.2d 
640, 16 N.J. 600, certiorari denied 
75 S.Ct. 580, 349 U.S. 904, 99 L.Ed. 
—— —^Washington Nat. Ins. Co. v. 
Board of Review of N. J. Unem¬ 
ployment Compensation Commis¬ 
sion, 64 A.2d 443, 1 N.J. 646. 

Borough of Lincoln Park v. Cul- 
lari, 83 A.2d 233, 15 N.J.Super. 210. 

. Raymond v. Township Council of 
Teaneck, 191 A. 480, 118 N.J.Law 
109. 

N.M.—State v. Pate, 138 P.2d 1006, 47 
N.M. 182. 

N.Y.—^Aerated Products Co. of Buf¬ 
falo V. Godfrey, 48 N.E.2d 276, 
290 N.T. 92, 

Shielcrawt v. Moffett, 49 N.T.S. 
2d 64, affirmed 51 N.T.S.2d 188, 268 
App.Div, 352, reversed on other 
grounds 61 N.E,2d 436, 294 N.T. 
180, 159 A.L.R. 971, motion denied 
62 N.E.2d 392, 294 N.Y. 840. 

Or.—Thompson v. Dickson, 275 P.2d 
749, 202 Or. 394. 

Tex,—^Fort Worth & D. C. Ry. Co. v. 
Welch, Civ,App., 183 S.W.2d 730, 
error refused. 

Wash.—State v. Kitsap County Bank, 
117 P.2d 228, 10 Wash.2d 620— 
State ex rel. Northern Pac. Ry. Co. 
V. Henneford, 99 P.2d 616, 3 Wash. 
2d 48. 

12. Alaska—U. S. v. Rogge, 10 
Alaska 130. 

Minn.—State v. International Har¬ 
vester Co., 63 N.W.2d 647, appeal 
dismissed International Harvester 
Co. V. State of Minnesota, 75 S. 
Ct. 78, 348 U.S. 863, 99 L.Ed; 672, 
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rehearing denied 75 S.Ct. 214, 348 

U. S. 903, 99 L.Ed. 709. 

N.Y.—People v. Metz, 86 N.E. 1070, 
193 N.Y. 148, 24 L.R.A.,N.S., 201. 
N.D.— Corpus Juris quoted In Baird 

V. Rask, 234 N.W. 651, 663, 60 N.D. 
432. 

Ohio.— Corpus Juris quoted in State 
ex rel. Morris v. Osborn, 22 Ohio 
N.P.,N.S., 649, 662. 

Pa.—Commonwealth v. St. Clair Coal 
Co., 43 Pa. 367, reversed on other 
grounds 96 A. 264, 261 Pa. 159. 

Commonwealth v. Plymouth Coal 
Co., 43 PaCo. 365—Common¬ 
wealth V. Alden Coal Co., 43 Pa 
Co. 353, reversed on other grounds 
96 A. 246, 261 Pa 134. 

13, U.S.—^Asbury Hospital v. Cass 
County, N. D., 66 S.Ct. 61, 326 U.S. 
207, 90 L.Ed. 6—^New York Rapid 
Transit Corporation v. City of 
New York, N.Y., 68 S.Ct. 721, 303 
U.S. 573, 82 L.Ed. 1024, rehearing 
denied 5.8 S.Ct. 939, 304 U.S. 588, 
82 L.Ed. 1548—Brooklyn* & Queens 
Transit Corporation v. City of 
nW York, N.Y., 58 S.Ct 721, 303 

U. S. 573, 82 L.Ed. 1024, rehearing 
denied 68 S.Ct 939, 304 U.S. 588, 
82 L.Ed. 1548—Ward & Gow v. 
Krinsky, N.Y., 42 S.Ct 629, 259 U. 
S. 603, 66 L.Ed. 1033, 28 A.L.R. 
1207. 

N. L. R. B. V. Edward G. Budd 
Mfg. Co., C.A.6, 169 P.2d 571, cer- 
- tiorari denied 69 S.Ct 411, 335 U.S. 
908, 93 L.Ed. 441—White Packing 
Co. V. Robertson, C.C.A.N.C., 89 P. 
2d 775—Southern Grocery Stores 

V. South Carolina Tax Commis¬ 
sion, D.C.S.C., 56 P.2d 931—Con¬ 
tinental Baking Co. v. Woodring, 
D.C.Kan., 55 F.2d 347, affirmed 52 
S.Ct 595, 286 U.S. 352, 76 L.Ed. 
1155, 81 A.L.R. 1402—South Caro¬ 
lina Power Co. v. South Carolina 
Tax Commission, D.C,S.C., 62 P.2d 
615, affirmed 52 S.Ct 494, 286 U.S. 
625, 76 L.Ed. 1268. 

Pyeatte v. Board of Regents of 
University of Okl., D.C.OkL, 102 
P.Supp. 407, affirmed 72 S.Ct 567, 
342 U.S. 936, 96 L.Ed. 696—Peter¬ 
son V. Parsons, D.C.Minm, 73 P. 
Supp. 840—^Wawa Dairy Farms v. 
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§ 489 CONSTITUTIONAL LAW 

While the Fourteenth Amendment prohibits only 
state action in the making of unreasonable or ar¬ 
bitrary class distinctions and does not prohibit ac¬ 


tion by congress,as discussed infra § 569, the due 
process clause of the Fifth Amendment which limits 
action by the federal government has been held to 


Wlokara, D.C.Pa., 66 F.Supp. 67, 
affirmed, C.C.A., 149 F.2d 860— 

S. H. Kress & Co. v. Johnson, D.C. 
Colo., 16 F.Supp. 5, affirmed 57 S. 
Ct. 49, 299 U.S. 511, 81 L.Ed. 378, 
rehearing denied 57 S.Ct. 229, 299 
U.S. 623, 81 L.Ed. 458. 

Standard Computing Scale Co. v. 
Farrell, D.C.N.T., 242 F. 87, af¬ 
firmed 39 S.Ct 3 80, 249 U.S. 671, 
63 L.Bd. 780. 

Ala.—State v. Pure Oil Co., 55 So.2d 
843, 256 Ala. 534—Jefferson Coun¬ 
ty V. Busby, 148 So. 411, 226 Ala. 
293, answer conformed to 148 So. 
415, 25 Ala.App. 449. 

Ark.—^Hogue v. Housing Authority of 
North Little Rock, 144 S.W.2d 49, 

201 Ark. 263. 

Oal.—Dribin v. Superior Court in 
and for Los Angeles County, 231 
P.2d 809, 37 Cal.2d 345, 24 A.L.R. 
2d 864—Sacramento Municipal 
Utility List. v. Pacific Gas & 
Electric Co., 128 P.2d 629, 20 Cal. 
2d 684, certiorari denied Pacific 
Gas & Electric Co. v. Sacramento 
Municipal Utility List, 63 S.Ct 
630, 318 U.S. 759, 87 L.Ed. 1132— 
Franchise Motor Freight Ass’n v. 
Seavey, 235 P. 1000, 196 Cal. 77— 
Ex parte Stephan, 148 P. 196, 170 
Cal. 48, Ann.Cas.l916B 617. 

Morganti v, Morganti, 222 P.2d 
78, 99 Cal.App.2d 512—Pacific Gas 
& Electric Co. v. Moore, 98 P.2d 
819, 37 Cal.App.2d 91—Ex parte 
McNeal, 89 P.2d 1096, 32 Cal.App. 
2d 391—Dorsa v. Board of Supers 
of Santa Clara County, App., 72 
P.2d 912, 23 Cal.App.2d 217—Ex 
parte West, 243 P. 65, 75 Cal.App. 
591. 

Colo.—Driverless Car Co. v. Arm¬ 
strong, 14 P.2d 1098, 91 Colo. 334. 
Fla.—State ex rel. Adams v. Lee, 166 
So. 249, 122 Fla. 639, affirmed 166 
So. 262, 122 Fla. 670, rehearing 
denied 166 So. 674, 122 Fla. 700, 
certiorari denied Lee v. State of 
Florida ex rel. Adams, 57 S.Ct. 
15, 299 U.S. 642, 31 L.Ed. 399— 
State V. Quigg, 114 So. 859, 94 Fla. 
1056. 

Ga.—Geele v. State, 43 S.E.2d 254, 

202 Ga, 381, 172 A.L.R. 196. 

Ill.—Zehender & Factor v. Murphy, 
53 N.B.2d 944, 386 Ill. 258—^Peo¬ 
ple V. Linde, 173 N.E. 361, 341 Ill. 
269, 72 A.L.R. 997. 

Ind.—^W. A, Barber Grocery Co. v. 
Fleming, 96 N.E.2d 108, 229 Ind. 
140—Baldwin v. State, 141 N.E. 
343, 194 Ind. 303. 

Grave v. KitUe, 101 N.E.2d 830, 
122 Ind,App. 278. 

Kan.—Associated Ry. Equipment 

Owners v. Wilson, 208 P.2d 604, 167 
Kan. ‘608. 


Ky.—^Elrod v. Willis, 203 S.W.2d 18, 
305 Ky. 224—Markendorf v. Fried¬ 
man, 133 S.W.2d 616. 280 Ky. 484, 
127 A.L.R. 416, appeal dismissed 
Friedman v. Markendorf, 60 S.Ct. 
610, 309 U.S. 627. 84 L.Ed. 987— 
Commonwealth ex rel. v. Griffen, 
105 S.W.2d 1063, 268 Ky. 830. 

La.—Interstate Tax Bureau v. Con¬ 
way, 156 So. 463, 180 La. 453. 

Md.—Celanese Corp. of America v. 
Davis, 47 A.2d 379, 186 Md. 463. 

Mass.—^Price v. Railway Exp. Agen¬ 
cy. 78 N.E.2d 13, 322 Mass. 476. 

Mich.—Metropolitan Funeral System 
Ass’n V. Forbes, 49 N.W.2d 131, 
331 Mich. 185—Fitzpatrick v. Liq¬ 
uor Control Commission, 25 N.W. 
2d 118, 316 Mich. 83, 172 A.L.R. 
608. 

Miss.—Stone v. General Electric 
Contracts Corp., 7 So.2d 811, 193 
Miss. 317, followed in Stone v. Uni¬ 
versal Credit Co., 7 So.2d 820, 193 
Miss. 354, and Stone v. Tellow 
Mfg. Acceptance Corp., 7 So. 2d 820, 
193 Miss. 338, affirmed 63 S.Ct. 66, 
317 U.S. 591, 87 L.Ed. 484, rehear¬ 
ing denied 63 S.Ct. 157, 317 U.S. 
708, 87 L.Ed. 565. 

N.H.—Chronicle & Gazette Pub. Co. 
V. Atty. Gen,, 48 A.2d 478, 94 N.H. 
148, 168 A.L.R. 879, appeal dis¬ 
missed 67 S.Ct. 495, 329 U.S. 690, 
91 L.Ed. 604, rehearing denied 67 
S.Ct. 632, 329 U.S. 835, 91 L.Ed. 
707. 

N.M.—State v. Pate, 138 P.2d 1006, 47 
N.M, 182. 

N.Y.—436 West 34th Street Corp. v. 
McGoldrick, 43 N,E.2d 436, 288 

N.Y. 346, reargument denied 45 
N,E.2d 175, 289 N.Y. 673. 

Shielcrawt v. Moffett, 49 N.Y.S. 
2d 64, affirmed 51 N.Y.S.2d 188, 268 
App.Div. 352, reversed on other 
grounds 61 N.E.2d 435, 294 N.Y. 
180, 159 A.L.R. 971, motion denied 
62 N.E.2d 392, 294 N.Y. 840. 

N.C.—Snyder v. Maxwell, 9 S.E.2d 
19, 217 N.C, 617. 

N.D.—Corpus Juris quoted in Rose- 
dale School Dist. No. 5 v. Towner 
County, 216 N.W. 212, 214. 

Ohio.—State ex rel. Lemperle v. Mc¬ 
Intosh, 60 N,E.2d 486, 75 Ohio App. 
164, affirmed 60 N.E.2d 786, 145 
Ohio St. 107. 

Chesbrough v. Western & South¬ 
ern Life Ins. Co., Com.Pl., 81 N.E. 
2d 392, affirmed, App., 81 N.E.2d 
399, appeal dismissed 79 N.E.2d 
909, 149 Ohio St. 578, certiorari de¬ 
nied 69 S.Ct. 50, 335 U.S. 825, 93 
L.Ed. 379. 

Corpus Juris quoted in State ex 
rel. Morris v. Osborn, 22 Ohio N.P., 
N.S., 649, 562. 

Pa.—Commonwealth v, St. Clair Coal 
Co., 43 Pa.Co. 367, reversed on 
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Other grounds 96 A. 254, 251 Pa. 
159 —Commonwealth v. Plymouth 
Coal Co., 43 Pa.Co. 365—Common¬ 
wealth v. Alden Coal Co., 43 Pa.Co. 
353, reversed on other grounds 96 
A. 246, 251 Pa. 134. 

Tenn.—McConnell v. City of Knox¬ 
ville, 110 S.W.2d 478, 172 Tenn. 
190, 113 A.L.R. 966. 

Tex.—^Watts v. Mann, Civ.App., 187 
S.W.2d 917, error refused. 

Ex parte Tigner, 132 S.W.2d 885, 
139 Tex.Cr. 452, affirmed Tigner v. 
State of Texas, 60 S.Ct. 879, 310 
U.S. 141, 84 L.Ed. 1124, 130 A.L.R. 
1321, rehearing denied 60 S.Ct. 1092, 
310 U.S. 659, 84 L.Ed. 1422. 

Utah.—Abrahamsen v. Board of Re¬ 
view of the Indus. Commission of 
Utah, 283 P.2d 213, 3 Utah 2d 289 
—Gronlund v. Salt Lake City, 194 
P.2d 464, 113 Utah 284. 

Va.—Joyner v. Centre Motor Co., 66 
S.E.2d 469, 192 Va. 627—Corpus 
Juris cited in Martin’s Ex’rs v. 
Commonwealth, 102 S.E. 77, 80, 

126 Va. 603. 

Vt.—State V. Auclair, 4 A.2d 107, 
110 Vt. 147. 

Wash.—Campbell v. State, 122 P.2d 
458, 12 Wash.2d 459—Lloyd Garret- 
son Co. V. Robinson, 35 P.2d 504, 
178 Wash. 601. 

Wis.—Morrison v. Board of Educa¬ 
tion of City of West* Allis, 297 N. 
W. 383, 237 Wis. 483. 

Wyo.—Ludwig V. Harston, 197 P.2d 
252, 65 Wyo. 134—^Cuthbertson v. 
Union Pac. Coal Co., 62 P.2d 311, 50 
Wyo. 441. 

12 C.J. p 1130 note 27. 

It must appear beyond reasonable 
doubt, in order to establish invalid¬ 
ity of act because of arbitrary and 
unreasonable classification, that 
there are no distinctive circumstanc¬ 
es justifying classification. 

Mo.—Thomas v. Buchanan County, 
51 S.W,2d 96, 330 Mo. 627. 

Where there is no reasonable basis 
for classification, court must set 
statute aside. 

Ariz.—State v. Childs, 257 P. 866, 
32 Ariz. 222, 64 A.L.R. 736. 

14. U.S.—U. S. V. Adair, D.C.Ky., 

162 P. 737, reversed on other 
grounds 28 S.Ct. 277, 208 U.S. 161,, 
62 L.Ed. 436, 13 Ann.Cas. 764. 
Conscription Act, exempting cer-. 
tain classes of persons from military 
service, was not invalid as class leg¬ 
islation, Const. Amendm. 14 § 1 be¬ 
ing directed solely against class dis-» 
criminations by states. 

U.S.—U. S. V. Sugar, D.C.Mich., 243. 
F. 423, affirmed Sugar v. U. S., 252 
F. 79. 164 C.C.A. 191, in which cer¬ 
tiorari is denied 39 S.Ct. 19, 243. 
U.S. 578,^63 L.Ed. 42.9. 



16A C. J. S. 


CONSTITUTIONAL LAW §’§ 489-490 

be broad enough to include the requirement of equal | tion of a statute which on its face is nondiscrimina- 


protection of the laws and thus prohibit unreason¬ 
able and arbitrary class legislation by congress.^4-5 
The constitutional provisions against unreasonable 
classification do not prohibit action by individuals^^ 
and the adoption by an administrative board of an 
unreasonable classification not prescribed by statute 
does not render the statute void but the classifica¬ 
tion itself is void as in excess of the conditional au¬ 
thority of the body adopting it.i6 However, an ad¬ 
ministrative board, acting under legislative au¬ 
thority, may, in adopting rules to enforce its min¬ 
isterial powers, make classifications within the same 
limitations as apply to the legislature without just 
cause for criticism.^'^ The discriminatory applica- 


tory is unlawful.^'^-^ 

§ 490. Manner or Purpose of Classification 

While constitutional class legislation must Include all 
who belong and exclude all who do not belong to the 
class, the legislature may validly limit its regulation to 
those situations where the need is most acute and need 
not cover all evils of like character in a single act, but 
may proceed step by step. 

Peculiar circumstances which surround particular 
persons, corporations, or things, and which afford 
a justifiable reason for differentiation, are ample 
grounds for holding laws which discriminate for or 
against them valid.^^ Discrimination is not illegal 


14.5 XJ.S.—^Pfeiffer Brewing Co. v. 
Bowles, Em.App., 146 P.2d 1006, 
certiorari denied 65 S.Ct. 914, 324 
U.S. 865, 89 L.Ed. 1421. 

Persons of Japanese ancestry 
Curfew regulations imp'osed upon 
all persons of Japanese ancestry in 
military areas created under author¬ 
ity of executive order are not un¬ 
constitutional as discriminating be¬ 
tween American citizens of Japan¬ 
ese ancestry and those of other an¬ 
cestries in violation of Fifth Amend¬ 
ment, since aim of Congress and the 
Executive was the protection against 
espionage and sabotage of war ma¬ 
terials and utilities in areas thought 
to be in dai^er of Japanese inva¬ 
sion and air attack, and hence cur¬ 
few order was within boundaries 
of the war power. 

U.S.—Kiyoshi Hirabayashi v. U. S., 
63 S.Ct. 1375, 320 U.S. 81, 87 L.Ed. 
1774. 

U. S. V. Gordon Kiyoshi Hira¬ 
bayashi, D.CWash,, 46 F.Supp. 
657. 

Iiack of classiflcatioa Is not a 
fatal fault under the Fifth Amend¬ 
ment. 

U.S.—^Lake Terminal R. Co. v. U, S., 
D.C.Ohio, 34 F.Supp. 963. 

15. Cal.—^Ex parte McManus, 90 P. 
702, 151 Cal. 331. 

Bestrictious on alienation 
Restrictions on alienation or use 
of property imposed by agreement of 
owners or assumed by covenants in 
a deed which exclude a particular 
race or social group are not viola¬ 
tive of constitutional provisions re¬ 
specting discrimination because such 
constitutional provisions are intended 
as protection against arbitrary action 
of the Legislature and do not affect 
action of private parties. 

N.J.—^Lion’s Head Lake v. Brzezln- 
ski, 43 A.2d 729, 23 N.J.Misc. 290. 

le. Cal.—Ex parte McManus, 90 P. 
702, 151 Cal. 33. 

17. Ky.—^Douglas Park Jockey Club 


V. Talbott, 191 S.W. 474, 173 Ky. 
685. 

17.5 U.S.—Gregory v. Barr, Em. 
App., 203 P.2d 364. 

18. U.S.—Toomer v. Witsell, S.C., 
68 S.Ct. 1156, 334 U.S. 385, 92 
L.Ed. 1460, rehearing denied 69 
S.Ct. 12, 335 U.S. 837, 93 L.Ed. 389. 

Taylor v. Brown, Em.App., 137 
P.2d 654, certiorari denied, 64 S. 
Ct. 194, 320 U.S. 787, 88 L.Ed. 473. 

Harlow v. Ryland, D.C.Ark., 78 
F.Supp. 488, affirmed, C.A., 172 

F.2d 784—Frazier v. Northern Pac. 
Ry. Co., D.C.Idaho, 28 F.Supp. 20. 
Ariz.—Valley Nat. Bank of Phoenix 
V. Glover, 169 P.2d 292, 62 Ariz. 
538. 

Cal.—Los Angeles County v. South¬ 
ern Cal. Tel. Co., 196 P.2d 773, 32 
Cal. 2d 378, appeal dismissed 69 
S.Ct 737, 336 U.S. 929, 93 L.Ed. 
1090.. 

People V. Sullivan, 141 P.2d 230, 
60 Cal.App.2d 539, followed 141 
P.2d 235, 60 Cal.App.2d 846—-Ex 
parte Lake, 265 P. 325, 89 Cal.App. 
390. 

Ill.—McDougall V. Lueder, 58 N.B. 
2d 899, 389 Ill. 141, 156 A.L.R, 
1059—^Zehender & Factor v. Mur¬ 
phy, 53 N.E.2d 944, 386 Ill. 258— 
Smith V. Murphy, 50 N.B.2d 844, 
384 Ill. 34. 

Ind.—Bolivar Tp. Board of Finance 
of Benton County v. Hawkins, 191 
N.E. 158, 207 Ind. 171, 96 A.L.R. 
271. 

Kan.—State ex rel. Mitchell v. Sage 
Stores Co„ 141 P.2d 665, 157 Kan. 
404, affirmed 65 S.Ct. 9, 323 U.S. 32, 
89 L.Ed. 25. 

Mich.—Haynes v. Lapeer Circuit 
Judge, 166 N.W. 938, 201 Mich. 
138, L.R,A.1918D 233. 

Minn.—Cleveland v. Rice County, 56 
N.W.2d 641, 238 Minn. 180. 

Tenn,— Corpus Juris Seouudmn cit¬ 
ed in Haynes v. United Chemical 
Workers, 228 S.W.2d 101, 104, 190 
Tenn. 165— Corpus Juris Secuu- 
dum cited in Tennessee Title Co. 
v. First Federal Savings & Loan 
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Ass’n, 203 S.W.2d 697, 698, 186 
Tenn. 145. 

Wis.—Union Free High School 
Dist. of Village of Montfort v. 
Union Free High School Dist. of 
Village of Cobb, 256 N.W. 788. 216 
Wis. 102. 

Wyo.—Ludwig v. Harston 197 P.2d 
252, 65 Wyo. 134. 

12 C.J. p 1131 note 37. 

Where there is distinction as to 
class, the legislature may classify 
and grant privileges to one class 
which It denies to another. 

U.S.—Henderson Co. v. Thompson, 
D.C.Tex., 14 F.Supp. 328, affirmed 
67 S.Ct. 447, 300 U.S. 258, 81 L. 
Ed. 636. 

Wash.—Manos v. City of Seattle, 
262 P. 965, 146 Wash. 210. 

To meet different conditions nat¬ 
urally requiring different legisla¬ 
tion, legislature may classify in or¬ 
der that legislation may be adapt¬ 
ed to needs of the people. 

Cal.—Martin v. Superior Court of 
Sacramento County, 227 P. 762, 
194 Cal. 93. 

Matters considered in determining 
validity of classification 

In determining legality of legisla¬ 
tive classification, subject to be reg¬ 
ulated, its character, extent, and 
purpose, classes of persons legally 
and naturally affected thereby, and 
particular classification and regula¬ 
tion adopted should be considered. 
Ind.—^Bolivar Tp. Board of Finance 
of Benton County v. Hawkins, 
191 N.E. 158, 207 Ind. 171, 96 

A.L.R. 271. 

Classifying natural resources 

In marshaling natural resources 
of state, legislature has power when 
one resource is fitted for two uses 
and another resource for only one, 
to classify natural resources as to 
use to be made of them. 

U.S.—Henderson Co. v. Thompson, 
D.C.Tex., 14 F.Supp. 328, affirmed 
67 S.Ct. 447, 300 U.S. 268, 81 L. 
Ed. 636. 



§ 490 CONSTITUTIONAL LAW 

where there is between the classes some natural and 
substantial difference germane to the subject and 
purposes of the legislation^^-^ So, where experience 
shows evils arising from the activities of some spe¬ 
cific group, a remedy may be provided by a statute 
applicable only to that group,and the classifica¬ 
tion will not be overthrown because it does not 
extend to all subjects which legitimately might be 
included,because it does not depend on scientific 
or marked differences in things and persons or in 
their relations,or because it rests on narrow 
distinctions,provided it is based on a practical 

distinction, 2 3 


16A c. j. s. 

While constitutional class legislation must include 
all who belong and exclude all who do not belong 
to the class,23.5 and if there are other classes situ¬ 
ated in all respects like the class benefited by the 
statute, with the same inherent needs and qualities 
which indicate the necessity or expediency of pro¬ 
tection for the favored class, any legislation which 
discriminates against, casts a burden on, or with¬ 
holds the same protection from, the other class or 
classes in like situation, is invalid,2^ the legislature 
is not required to cover all evils of a like character 


18.5 Conn.—Murphy, Inc., v. Town 
of Westport, 40 A.2d 177, 131 

Conn. 292, 166 A.L.R. 568—Fran¬ 
cis V. Fitzpatrick, 30 A. 2d 552, 
129 Conn. 619, 145 A.L.R. 505, 
N.T.—Isensee v. Long Island Mo¬ 
tion Picture Co., 64 N.Y.S.2d 556, 
184 Misc, 625. 

Or;—M & M Wood Working Co. v. 
State Indus. Acc. Commission, 155 
P.2d 933, 176 Or. 35. 

19. XJ.S.—West Coast Hotel Co. v. 
Parrish, Wash., 57 S.Ct 578, 300 
U.S. 379, 81 L.Ed. 703, 108 A.L.R. 
1330. 

Fla.—Mayo v. Polk Co., 169 So. 41, 
124 Fla. 534, appeal dismissed 
Polk Co. V. Mayo, 57 S.Ct. 39. 
299 H.S. 507, 81 L.Ed. 376. 

Ill.—Gadlin v. Auditor of Public 
Accounts, 110 N.E.2d 234, 414 

Ill. 89. 

Mo.—City of Springfield v. Stevens, 
216 S.W.2d 460, 358 Mo. 699. 
OkL—Meek v. State, 22 P.2d 933, 54 
Okl.Cr. 415. 

Or.—Spicer v. Benefit Ass*n of Ry. 
Employees, 21 P.2d 187, 142 Or. 
574, 90 A.L.R. 517. 

R.I.—State T. Conragan, 192 A, 752. 
Tex.—Sportatorium, Inc., v. State, 
Civ.App., 115 S.W.2d 483, error 
dismissed—^Watts v. Mann, Civ. 
App., 187 S.W. 917, error refused. 

20. U.S.—^West Coast Hotel Co, v. 
Parrish, Wash., 57 S.Ct. 578, 300 
XJ.S, 379, 81 L,Ed. 703, 108 A.L.R. 
1330. 

Alaska.—S. v. Rogge, 10 Alaska 
130. 

Cal.—Sacramento Municipal Utility 
List. V. Pacific Ga? & Electric Co., 
128 P.2d 529, 20 Cal.2d 684, certio¬ 
rari denied Pacific Gas & Electric 
Co. V. Sacramento Municipal Util¬ 
ity List., 63 S.Ct. 630, 318 U.S. 
759, 87 L.Ed. 1132—Heron v. Riley, 
289 P. 169, 209 Cal. 607. 

Fla.—Mayo v. Pojk Co., 169 So. 41, 
124 Fla. 634, appeal dismissed 
Polk Co. V. Mayo, ,67 S.Ct. 39, 299 
U.S. 507, 81 L.Ed. ,376. 
Ind.--^McErlain y, Taylor, 192 N.E. 

260^ 207 Ind. 240, 94 A.L.R. 1284. 
Minp.—Pglryl^W Hospital. Ass'n v. 
Public B.ldg. Service and Hospi^tal! 


and Institutional Emp. Union Local 
No. 113, A. F. L., 64 N.W.2d 16. 

Neb.—Hanson v. Union Pac. R. Co., 
71 N.W.2d 526» 160 Neb. 669. 

N.H,—Chronicle & Gazette Pub. Co. 
V. Atty. Gen., 48 A.2d 478, 94 N.H. 
148, 168 A.L.R. 879, appeal dis¬ 
missed 67 S.Ct. 495, 329 U.S. 690, 
91 L.Ed. 604, rehearing denied 67 
S.Ct. 632, 329 U.S. 835, 91 L.Ed. 
707. 

N.Y.—Szold V. Outlet Embroidery 
Supply Co., 8 N.E.2d 868, 274 N.Y. 
271, appeal dismissed 68 S.Ct 742, 
303 U.S. 623, 82 L.Ed. 1086. 

Okl.—Meek v. State, 22 P.2d 933, 64 
Okl.Cr. 416. 

Or.—Semler v. Oregon State Board 
of Lental Examiners, 34 P.2d 311, 
148 Or. 50. 

Pa.—^Maurer v. Boardman, 7 A.2d 
466, 336 Pa. 17, affirmed 60 S.Ct 
726, 309 U.S. 698, 84 L.Ed. 969, 135 
A.L.R. 1347: 

Wis.—State v. Seraphine, 62 N.W. 
2d 403, 266 Wis. 118—^E3X parte 
Kreutzer, 204 N.W. 595, 187 Wis. 
463. 

Iieglslattire may direct law against 
what it deems evil as it actually 
exists without covering whole field 
of possible abuse, notwithstanding 
acts forbidden do not differ in kind 
from those allowed. 

Okl,—Meek v. State, 22 P.2d‘ 933, 
54 Okl.Cr. 415. 

R*I-—Creditors" Service Corporation 
V, Cummings, 190 A. 2, 67 R.I. 291. 
Subjects of regulatipn may bo com- 
prehensive or restrictive where con¬ 
stitutional provisions are not violat¬ 
ed. 

Fla.—State v. Quigg, 114 So. 869, 94 
Fla. 1056. 

21. U.S.—Toomer v. Witsell, S.C., 
68 S.Ct. 1156, 334 U.S. 385^ 92 L.Ed. 
1460, rehearing denied 69 S.Ct. 12, 
335 U.S. 837^ 93 L.Ed, 389—Orient 
Ins. Co. V. Laggs, Mo.i ,19 S.Ct. 281, 
172 U.S. 557, 43 L.Ed. 552. 

Iowa.—State v. McGuire, 167 N.W. 

592, 183 Iowa 927. . 

Micl;,—Beacon Club- v. Buder, 62 /N. 

, W.2d 166, 32 Mich. 412, rehearing 
denied 73 S.Ct, .6, 344 U.S, 848, .97 
L.Ed. 659. . . 1 . 


N.J.—Jamouneau v. Harner, 109 A. 
2d 640, 16 N.J. 600, certiorari de¬ 
nied 75 S.Ct 680, 349 U.S. 904, 99 
L.Ed. 1241. 

Tenn.—^Memphis v. State, -179 S.W. 
631, 133 Tenn. 83, L.R.A.1916B 

1161. 

Abstract symmetry not required 

Under police power, state may re¬ 
sort to “class" legislation with ref¬ 
erence to evil to be prevented, and 
such legislation is valid, irrespective 
of its abstract symmetry, if there 
is reasonable ground for classifica¬ 
tion and legislation affects all with¬ 
in class or subdivisions thereof to 
same extent and in same manner. 

R.I.—State V. Conragan, R.I., 192 A. 
752. 

That classification rests o& narrow 
distinctions does not Iflinvalidate it, 
if not arbitrary. 

Wash.—In re Peterson's Estate, 45 P. 
2d 45, 182 Wash. 29. 

22. Alaska.—U. S. v. Rogge, 10 Alas¬ 
ka 130. 

Wash.—Pacific Coast Adjustment Co. 
V. Reese, 66 P.2d 1057, 189 Wash. 
347. 

23. U.S.—Orient Ins. Co. v. Laggs, 
Mo., 19 S.Ct. 281, 172 U.S. 657, 43 
L.Ed. 652. 

Alaska.—U. S. v. Rogge, 10 Alaska 
130. 

Iowa.—State v. McGuire, 167 N.W. 
592, 18? Iowa 9,27. 

N.J.—Jamouneau v. Harner, 109 A. 
2d 640, 16 N.^. 500, certiorari de¬ 
nied 76 S.Ct. 580, 349 U.S. 904, 99 
L.Ed. —-. 

Tenn.—Memphis v. State, 179 S.W. 

631, 133 Tenn. 83, L.R.A.1916B 1151. 
23.5 U.S.—^Pfeiffer Brewing Co. v. 
Bowles, Em.App., 146 P.2d 1006, 
certiorari denied 66 S.Ct. 914, 324 
U.S. 866, 89 L.Bd. 1421. 

Mo.—Heil v. Kauffman, 189 S.W.2d 
276, 364 Mo. 271—City of Cape 
Girardeau v. Fred A. Groves Mo¬ 
tor Co., 142 S.W.2d 1040, 346 Mo. 
762. 

N.L.—Lindberg v. Benson, 70 N.W. 
2d 42. 

24. Ind.—McErlainV. Taylor, 192 N. 
E. 260, 207 Infi. 240, 94 A.L.R. 1284. 
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in a single act, but may proceed step by step,24.1 and 
may validly limit its regulation to those, situations 
where the need is most acute.24.2 The legislature is 
free to recognize degrees of harm, and it may con¬ 
fine its restrictions to those classes of cases where 
it deems the need to be greatest.24*3 The legislature 
may also restrict its regulation of an evil where 
more extensive legislation would produce hard- 
ship.24-4 A statutory classification which exempts 
persons regulated by other statutes previously en¬ 
acted is not unreasonable or arbitrary.24.5 The law 
may forbid certain acts when done by members of 
a specified class without forbidding such acts by 
others where the danger from such acts is charac¬ 
teristic of the class named,24.6 or where the classifi¬ 
cation is reasonable and serves the public inter- 
est.24*7 

Mathematical exactness in classification is not 
required ;24.6 the classification of the objects of 
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legislation is not required to be scientific, logical, 
or consistent, if it is reasonably adapted to secure 
the purpose for which it is intended and is not 
purely arbitrary.24.9 The legislature is not required 
to trace exactly the boundaries of the class to which 
a statute is to apply,24.10 and a statute will not be 
held unconstitutional because in practice it results 
in some inequality where there is a reasonable basis 
in general for the classification,24.'ii as where the 
statute is reasonable in its overall operation but is 
discriminatory in its application to a particular 
case.24.12 

The regulation of a particular subject is not ar¬ 
bitrary and invalid because another subject of equal 
importance is not regulated,24.i3 ^nd legislation 
aimed at one evil is not invalid because it does not 
prevent another eviL24.i4 An artificial presumption 
does not dispense with the necessity for a valid 
classification where the law is designed to operate 


24.1 Ala.—^Alabama State Federa¬ 
tion of Labor v. McAdory, 18 So. 
2d 810, 246 Ala, 1, certiorari dis¬ 
missed $5 S.Ct 1384, 325 U.S. 450, 
89 L.Ed. 1725. 

Kan.—State ex rel. Mitchell v. Sage 
Stores Co., 141 P.2d 665, 157 Kan. 
404, rehearing denied 143 P.2d 652, 
affirmed 65 S.Ct. 9, 323 U.S. 32, 89 
L.Ed. 25. 

Mo.—Ballentine v. Nester, 164 S.W. 
2d 378, 350 Mo. 58. 

Pa.—Maurer v. Boardman, 7 A.2d 
466, 336 P«u 17, affirmed Maurer v. 
Hamilton, 60 S.Ct. 726. 309 U.S. 598, 
84 L.Ed. 969, 135 A.L,R. 1347, 

24.2 Cal.—People v. International 
Steel Corp., 226 P.2d 687, 102 Cal. 
App.2d Supp. 935. 

Ill.—Union Cemetery Ass’n of City of 
Lincoln v. Cooper, 110 N.E.2d 239, 
414 Ill. 23—People v. Loitz, 106 NT. 
E.2d 388, 412 Ill. 313. 

Minn.—George Benz Sons, Inc., v. 
Ericson, 34 N.W.2d 725, 227 Minn. 
1 . 

N.H.—Chronicle & Gazette Pub. Co. 
V. Atty. Gen., 48 A.2d 478, 94 N.H. 
148, 168 A.L.R. 879, appeal dis¬ 
missed 67 S.Ct. 495, 329 U.S. 690, 
91 L.Ed. 604, rehearing denied 67 
S.Ct. 632, 329 U.S. 835, 91 L.Ed. 
707. 

N.J.—Outdoor Sports Corp. v. Amer¬ 
ican Federation of Labor, Local 
23132, 78 A.2d 69. 6 N.J. 217, 29 
A.L.R.2d 313—^Lakewood Exp. Serv¬ 
ice V. Board of Public Utility 
Com'rs, 60 A.2.d 298, 137 N.J.L. 440, 
reversed 61 A.2d 730, 1 N.J. 45, 7.A. 
L.R.2d 1269. 

Pa.—Iben v. Borough of Monaca, 43 
A.2d ,425, 168 Pa.Super. 46. 

Tex.—^Watts v. Mann, Civ.App., 187 
S,W.2d 917. 

24.3 U.S.—MiUer v. Wilson, Cal., 35 


S.Ct. 342, 236 U.S, 373, 59 L.Ed. 628. 
L.R.A.1916P 829. 

Cal.—People v, Philbin, 123 P.2d 169, 
60 Cal.App.2d Supp. 859. 

Minn.—^Eldred v. Division of Employ¬ 
ment and Security, Department of 
Social Security, 296 N.W. 412, 209 
Minn, 68. 

Mo.—Ballentine v. Hester, 164 S.W.2d 
378, 350 Mo. 68. 

24.4 Wash.—Campbell v. State, 122 
P.2d 458, 12 Wash.2d 469. 

24.5 Wash.—Kelleher v. Minshull, 
119 P.2d 302, 11 Wash.2d 380. 

24.6 Mo.—City of Springfield v. Ste¬ 
vens, 216 S.W.2d 450, 358 Mo. 699— 
Ballentine v. Nester, 164 S.W.2d 
378, 350 Mo, 68. 

Tex.—Watts v. Mann, Civ.App., 187 
S.W,2d 917, error refused. 

24.7 N.H.—Cloutier v. State Milk 
Control Board, 28 A.2d 654, 92 N.H, 
199. 

24.8 U.S.—George v, U. S., C.A.Cal., 
196 P.2d '446, certiorari denied 73 
, S.Ct. 58, 344 U.S. 843, 97 L.Ed. 656. 

Ky.—Meredith v. Ray, 166 S.W. 2d 
437, 292 Ky. 326. 

Mich.—^Beacon Club v. Buder, 52 N. 
W.2d 165, 332 Mich, 412, appeal dis¬ 
missed Eight O'clock Club v. Bud¬ 
er, 72 S.Ct. 1077, 343 U.S. 971, 96 
L.Ed. 1366, rehearing denied 73 S. 
Ct. 6, 344 U.S. 848, 97 L.Ed. 659. 
Ohio.—State ex rel. Lemperle v. Mc¬ 
Intosh, 60 N.B.2d 486, 75 Ohio App. 
164, affirmed 60 N.E.2d 786, 146 
Ohio Sh 107. 

Wyo.—In re Trent's Claim, 231 P.2d 
180, 68 Wyo. 146. 

A lack of abstract symmetry will 
not destroy a proper classification. 
Pa.—Equitable Loan Soc. v. Harr^ 
Com.PL, 49 Dauph.Qo. 182. 

24.9 Ill.—People v. Lawrence, 61 N. 
E.2d 361, 390 Ill.'499, certiorari de- 
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nled 66 S.Ct. 38, 326 U.S. 731, 90 
L.Ed. 435, rehearing denied 66 S.Ct. 
136, 326 U.S. 808, 90 L.Ed. 492, 66 
S.Ct. 228, 326 U.S. 810, 90 L.Ed. 
495, and 66 S.Ct. 469, 326 U.S. 811, 
90 L.Ed. 496, motion denied 66 S. 
Ct. 482, 326 U.S. 812, 90 L.Ed. 1039, 
and 66 S.Ct. 676, 327 U.S. 816, 90 
L.Ed. 1041, and rehearing denied 
66 S.Ct. 814, 327 U.S. 818, 90 L.Ed. 
1041. 

Ind.—State v. Griffin, 79 N.E.2d 637, 
226 Ind. 279, followed in State v. 
Harvey, 79 N.E.2d 544, 226 Ind. 292, 
and State v. Beavers, 79 N.E.2d 
644, 226 Ind. 293. 

N.X.—Shielcrawt v. Moffett, 49 N.T. 
S.2d 64, affirmed 51 N.Y.S.2d 188, 
268 App.Div. 352, reversed on other 
grounds 61 N.E.2d 435, 294 N.Y. 
180, 169 A.L.R. 971, motion denied 
62 N.E.2d 392, 294 N.Y. 840. 

24.10 Mo.—^Ballentine v. Nester, 164 
S.W.2d 378, 360 Mo. 58. 

24.11 Ky.—Meredith v. Ray, 166 S. 
W.2d 437, 292 Ky. 326. 

Minn.—General Mills v. Division of 
Employment and Sec. for Minn., 28 
N.W.2d 847, 224 Minn. 306. 

Mo.—Ballentine v. Nester, 164 S.W. 
2d 378, 360 Mo. 58. 

24.12 Cal.—People v. International 
Steel Corp., 226 P.2d 687, 102 Cal. 
App.2d Supp. 935. 

Conn.—Lyman v. Adorno, 62 A,2d 
702, 133 Conn. 511. 

Wis.—Business Brokers Ass'n r, Mc¬ 
Cauley, 38 N.W.2d 8. 255 Wis. 5. 

24.13 N.H.—Cloutier v. State Milk 
Control Board, 28 A.2d 564, 92 N.H. 
199. 

Pa.—^Adams v. City of New Kensing¬ 
ton, 55 A.2d 392, 367 Pa. 557. 

24.14 Mo.—City of Springfield v. 
Stevens, 216 S.W.2d 460, 358 Mo. 
699. 
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unequally on the inhabitants of the state.^^.iS ^ ( 

statute creating a right available to all is not invalid 
because it is anticipated that only members of a cer- J 
tain class will avail themselves of 

Legislation may be made to apply to a class al¬ 
though the class is small^^-i? or consists of only \ 
one member,24.18 the fewer in the class the more 

closely will the court examine the legislation.24.i^ 

, . i 

Administrative convenience and expense are le¬ 
gitimate factors to be considered in determining the ^ 
propriety of a classification.24.20 The passage of an ^ 
examination may be a legitimate basis of classifica- j 
tion.24.2l So, too, a classification based on popula- ^ 
tion may be proper.24.22 Where size is a proper ^ 
index to an evil, the legislature may discriminate 
between the large and the small.24.23 ^ 

Congress may declare ineligible to receive a legis- c 
lative favor those who engage in an activity or an 1 
affiliation which is not illegal, if the test of eligibility f 
is not purely whimsical and bears a reasonable rela- c 
tion to the congressional objective,24.24 ^ fm. i 
posing the same penalty on all offenders is not s 
invalid because the penalty hurts some offenders a 
more than others.24.25 ^ law is not unconstitutional r 
because it preserves one interest at the expense of r 

another where there is a preponderant public con- n 

cern in the preservation of the one over the i; 


other.24.25 

§ 491. - Classifications Based on Age or 

Sex 

Classifications based on age have been sustained 
In some cases and held invalid in others. Sex may be 
a proper basis of classification. 

Classifications based on age have been sustained 
in the case of statutes compelling school attend¬ 
ance,2 5 or imposing a road tax on persons between 
certain ages, without the privilege of doing road 
work in lieu thereof,28 and in case of statutes passed 
for the purpose of safeguarding the habits and 
morals of persons of tender years,27 such as statutes 
requiring the exclusion of persons under a certain 
age from saloons or dance halls.28 A statute ap¬ 
plying to all persons who are incompetent by reason 
of old age has also been held valid.29 On the other 
hand a statute requiring a license to hunt, trap, or 
fish, but providing that no license shall be required 
of any person under twenty-one years of age, has 
been held void as based on an arbitrary and unrea¬ 
sonable classification.20 It has also been held that 
a law making age the only test of the right to poor 
relief is unconstitutional,but that a law for the 
relief of persons over a specified age and possessing 
not over two thousand dollars worth of property 
is a proper exercise of legislative power.22 


24i.lB Wis.—State v. Neveau, 294 N. 
W. 796. 237 Wis. 85, rehearing de¬ 
nied 296 N.W, 622, 237 Wis. 85. 

24.16 U.S.—Barber v. Tadayasu Abo, 
aACal., 186 F.2d 775, certiorari 
denied Shinichi Jimmy Aoki v. 
Barber, 72 S.Ct. 39, 342 U.S, 832, 96 
L.Ed. 629, and Barber v. Shinichi 
Jimmy Aoki, 72 S.Ct 40, 342 U.S. 
832, 96 L..Ed. 629. 

Beniuiciatioii of citxzeushlp 

The statute permitting a citizen on 
his own initiative to renounce his cit¬ 
izenship is not invalid as class legis¬ 
lation because Its history shows that 
it was expected that the voluntary 
right to renunciation would be claim¬ 
ed only by Japanese-descended Ajuer- 
ican-born citizens. ' 

U.S.—Barber v. Tadayasu Abo, C.A. 
Cal., 186 F.2d 775, certiorari denied 
Shinichi Jimmy Aoki v. Barber, 72 
S.Ct. 39, 342 U.S. 832, 96 L.Ed. 629, 
and Barber v. Shinichi Jimmy 
Aoki, 72 S.Ct. 40. 342 U.S. 832, 96 
L.Ed. 629. 

24.17 Va.—^Bray v. County Bd. of 
Arlington County, 77 S.E.2d 479, 
195 Va. 31. 

24.18 U.S.—^Warnick v. Bethlehem- 
Fairfleld Shipyard, B.C.Md., 68 F. 
Supp. 857. 

24.19 Minn.—George Benz Sons, 
Inc., v. Ericson. 34 N.W.2d 725 
227 Minn. L 


24.20 Utah.—^Hansen v. Public Emp. 
Retirement System Bd. of Admin¬ 
istration, 246 P.2d 591. 

24.21 Ill.—Chatkin v. University of 
Ill., 103 N.E.2d 498, 411 Ill. 105. 

24.22 Ill.—-Du Bois v. Gibbons, 118 
N.E.2d 295, 2 I11.2d 392. 

Or.—Thompson v. Dickson, 275 P.2d 
749, 202 Or. 394. 

The test for deterrtiining whether a 
I classification based on population is 
reasonable or arbitrary is whether 
the distinctive characteristics upon 
which it is proposed to found differ¬ 
ent treatment are such as in nature 
of things will denote in some reason¬ 
able degree a practical and real basis 
for discrimination. 

Or.—Thompson v, Dickson, supra. 

24.23 IS'.D.—^Lindberg v. Benson, 70 
Nr.W.2d 42. 

24.24 D.C.—^NTational Maritime Un¬ 
ion of America v. Herzog, D.C., 78 
F.Supp. 146, affirmed 68 S.Ct, 1529, 1 
334 U.S. 854, 92 D.Bd. 1776. 

24.25 Wis.—State v. Golden Guern¬ 
sey Dairy Co-op., , 43 N.W.2d 31, 
257 Wis. 254. 

24.26 U.S.—Porter v. Shibe, aC.A 
Colo., 158 F.2d 68. 

25. Pa.—Commonwealth v. Levi, 44 
Pa.Super. 253. 

Commonwealth v. Edsall, 13 Pa. 
Dist. 609, 9 North.Co. 93. 

252 


26. Ark.—Harper v. Brooksher, 240 
S.W. 729, 153 Ark. 480. 

27. Idaho.—Corpus Juris cited in. 
State V. Evans, 245 P.2d 788, 790, 
73 Idaho 50. 

Minn.—State v. Rosenfleld, 126 N.W. 
1068, 111 Minn. 301, 137 Am.S.R. 
667, 29 L.R.A.,Nr.S., 331 . 

SHinors constitute a class founded 
on natural and extrinsic distinctions 
from adults, and legislation peculiar¬ 
ly applicable to minors, when induc¬ 
ed by rational considerations looking 
to their proper protection, is not In¬ 
valid as class legislation. 

Cal.—People v. Walton, 161 P.2d 498, 
70 Cal.App.2d Supp. 862. 

28. Mich.—People v. Japinga, 73 N. 
W. Ill, 115 Mich. 222. 

Minn.—State v. Rosenfleld, 126 NT.W. 
1068, 111 Minn. 301, 137 Am.S.R. 
557, 29 L.R.A.,N.S., 331. 

29. Ind.—^Kutzner v. Meyers, 108 N. 
E. 115, 182 Ind. 669, Ann.Cas.l917A 
872. 

30. Minn.—State y. Erickson, 198 N. 
W. 1000, 169 Minn. 287. 

31. NT.H.—^In re Opinion of the Jus¬ 
tices, 164 A. 217, 86 N.H. 562. 

32. NT.H.—In re Opinion of the Jus¬ 
tices, supra. 
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Classifications based on sex have been sustained, 
as in the case of statutes prescribing punishment 
for certain offenses, ^3 statutes defining certain 
crimes^S-^ statutes prescribing qualifications for con¬ 
tracting a valid marriage,^^ statutes regulating the 
working hours of women employees, discussed infra 
§ 497 a, and statutes giving women the right to 
claim exemption from jury service.35 A statute 
making women eligible to jury duty is not invalid 
as class legislation because it permits women to 
decline to serve.®® A statute granting a tax exemp¬ 
tion to males, but not to females, who served in 
the armed forces in wartime has been upheld.®®-® 

g 492 . - Classifications Based on Time or 

Existing Conditions 

While it has been held that a classification may not 


be based on existing conditions alone, classifications 
based on existing conditions have In some cases been 
sustained. Time may be a valid basis of classification. 

Statutes prescribing classifications based on ex¬ 
isting conditions have in some cases been sus¬ 
tained,®'^ as, for example, an act requiring certain 
things of corporations thereafter formed but not of 
existing corporations,®® an act forbidding gas com¬ 
panies of other municipalities to extend their 
mains to a municipality where a gas company al¬ 
ready exists,®® an act subjecting to certain require¬ 
ments voters thereafter registering but not those 
already registered,^® and acts regulating various oc¬ 
cupations or businesses, but exempting or not ap¬ 
plying to those already established.'^i 

On the other hand, it has been held that statutes 


33. Ill.—^People V. Huff, 94 N.E. 61, 
249 Ill. 164. 

Me.—^Bx parte Gosselin, 44 A.2d 882, 
141 Me. 412, certiorari dismissed 66 
S.Ct. 982, 328 U.S. 817, 90 L.Ed. 
1599. 

Wash.—State v. Graham, 74 P. 1068, 
34 Wash. 81. 

j^ivingr on eamlng's of prostitute 
An act making it a felony for a 
male to live with, or accept the earn¬ 
ings of, a prostitute is not invalid 
because It discriminates between the 
sexes. 

Wash,—State v. Graham, supra. 

33.5 Ind.—State v. Griffin, 79 N.E,2d 
637, 226 Ind. 279, followed in State 
V. Harvey, 79 N.E.2d 644, 226 Ind. 
292, and State v. Beavers, 79 N.E. 
2d 644, 226 Ind. 293. 

34. Wis.—^Peterson v. Widule, 147 
N.W. 966, 157 Wis. 641, 52 L.R,A., 
N.S., 778, Ann.Cas.l916B 1040. 

Reotnirlng health certificate 

Statute requiring male applicant 
for marriage license to file certificate 
of freedom from venereal disease, 
but not m^ing such requirement of 
female applicant is valid. 

Wis.—Peterson v. Widule, supra. 

35. Or.—State v. Putney, 224 P. 279, 
110 Or. 634.: 

36. N.D.—State v. Norton, 265 N.W. 
787, 64 N.D.' 676. 

36.5 Cal.—^Mohun v. Wolden, 86 P.2d 
162, 30 Cal.App.2d 280. 

37. Ky.—Corpus Juris cited in Hines 
V. Jenkins, 36 S.W.2d 387, 237 Ky. 
676. 

Pa,—Conjmonwealth v. Krebs, 43 Pa. 
Co. 425. 

Building regulations 

(1) An act prescribing certain re¬ 
strictions as to buildings erected 
thereafter hut not as to existing 
buildings, Is valid. 

Cal.—^Ex parte Stoltenberg, 134 P. 
971, 165 Cal. 789. 


(2) An act giving time for changes 
to be made in existing buildings be¬ 
fore the application to them of cer¬ 
tain regulations made applicable at 
once to all new buildings, has been 
held valid. 

U.S.—Glucose Refining Co. v. Chica¬ 
go, C.C.I11., 138 F. 209. 

Size of fish nets 

A statute providing that all fish 
nets bought after a certain date 
should he of a certain size was sus¬ 
tained where another provision of 
the act required the return to the 
water of all fish caught in smaller 
nets then in use which could escape 
through the larger nets. 

Mich.—Osborn v. Charlevoix Cir. 

Judge, 72 N.W. 982, 114 Mich. 656. 

Discrimination against existing uses 

(1) In discriminating in the per¬ 
mission of continuance of existing 
conditions while new or additional 
ones of the same type or kind are 
forbidden, the seriousness of the re¬ 
striction on the private right is to be 
considered in balance with the ex¬ 
pediency of the public interest, and 
it is reasonably just to classify be¬ 
tween existing use and proposed use 
although otherwise uses may be the 
same. 

N.H.—In re Opinion of the Justices, 

106 A.2d 924. 

(2) Allowing an established and 
developed commercial enterprise on 
toll-free section of a limited access 
highway to retain its location and ac¬ 
cess but denying such rights of ac¬ 
cess, air, light and view to neighbor¬ 
ing owners who had not developed 
their land abutting such highway 
was within authority conferred by 
statute upon highway commissioner 
“to so regulate, restrict, or prohibit 
access? on any limited access high¬ 
way and was constitutional if ap¬ 
plied in consistency with the pur¬ 
pose of the statute. 
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N.H.—In re Opinion of the Justices, 
supra. 

38. Wash.—State v. Fraternal 

Knights & Ladies, 77 P. 500, 85 
Wash. 338. 

39. N.J.—^Millville Impr. Co. v. Pit¬ 
man, etc., Gas Co., 67 A. 1005, 75 
N.J.Law 410, affirmed 71 A. 1134, 
76 N.J.Law 826. 

40. Cal.—Schostag v, Cator, 91 F. 
602, 151 Cal. 600. 

41. Cal.—^Ex parte Whitley, 77 P. 
879, 144 Cal, 167, 1 Ann.Cas. 13. 

Ill.—People V. Walsh, 178 N.E. 343, 
346 Ill. 62—People v. Logan, 119 
N.E. 913, 284 Ill. 83. 

Barbers 

Act regulating barbers, but ex¬ 
empting those engaged in such oc¬ 
cupation at the time of its passage, is 
valid. 

Ill.—^People V. Logan, supra. 

Dance halls 

Ordinances permitting existing 
dance halls, but prohibiting new 
dance halls near parks, schools, and 
playgrounds, was not unconstitution¬ 
al as discriminatory. 

Wash.—Manos v. City of Seattle, 262 
P. 966, 146 Wash. 210. 

Newspapers 

Statute requiring mechanical work 
of newspapers of general circulation 
to be performed at place of its is¬ 
sue, not applicable to newspapers of 
general circulation already establish¬ 
ed as such, is not unconstitutional 
because attempting to classify such 
newspapers into two classes. 

Cal.—In re Byers, 27 P.2d 641, 219 
Cal, 446. 

Operation of motor basses 
A statute requiring a certificate of 
convenience and necessity from mo¬ 
tor busses using the highways, but 
permitting issuance of temporary 
certificates to existing c€irriers using 
highways is not void as class legist 
I latiou. 
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must not be based on existing', conditions alone>^ 
Thus, tlie courts have declared void for unreason¬ 
able classification a statute prescribing the require¬ 
ments for license to practice law which discriminat¬ 
ed in favor of those who began studying law prior 
to a certain date.'*^ A statute providing for the 
payment of different compensation to judges de¬ 
pending on the time of their appointment or elec¬ 
tion is invalid as discriminatory.5 a statute for¬ 
bidding the establishment of new cemeteries within 
a certain territory but authorizing burials in cem¬ 
eteries already established within the same territory 
has been sustained,but, in another jurisdiction, a 
statute placing certain restrictions on cemeteries 
thereafter established, but not on existing cem¬ 
eteries, has been declared void.^s A statute broad 
enough in its terms to be applicable to all corpora¬ 
tions which are in, or may come into, the situation 
and circumstances constituting the reason for, and 
basis of, the classification made is not objectionable 
on the ground that it applies only to existing cor- 
porations.^6 

A classification for purposes of legislation may be 
based on a time period but not every classifica¬ 
tion based on a chosen date or^ specified lapse of 
time is constitutional.'^®*''^^ The facts with respect 
to the date or time made the basis of the classifica¬ 
tion must be such as to support the conclusion that 
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there is a reasonable basis for imposing the regula¬ 
tion on one class and hot on the other.'^®’'^s a statute 
distinguishing between corporations chartered be¬ 
fore and after a -certain date is invalid where such 
distinction is without relation to the purposes of the 
statute.** 20 

§ 493. - In Interest of Public Health, 

Safety, or Morals 

General rules as to the validity of class legislation 
apply to statutes enacted under the police power., 

The general rules with respect to class legisla¬ 
tion apply to statutes enacted under the police pow- 
er.46.50 Accordingly, whether a statute enacted in 
the exercise of the police power constitutes a rea¬ 
sonable classification depends largely on the word¬ 
ing of the statute, the evil which it is intended to 
correct, and the means taken to accomplish the end' 
desired.**®*^^ Even though statutes are passed in the 
interest of the public health, safety, or morals, they 
are void as class legislation wherever they are made 
to apply , arbitrarily only to certain persons or class¬ 
es of persons or to make an unreasonable discrim¬ 
ination between persons or classes but such stat¬ 
utes may be partial in their application Whenever 
such partiality or discrimination is based on reason¬ 
able distinctions inhering in the persons to which 
they apply, or in their environment, occupations, or 


Tex.—^Ex parte Sparks, 2 S.W.2d 449, 
108 Tex.Cr. 619—^Ex parte Sepul¬ 
veda, 2 S.W.2d 445, 108 Tex.Cr. 533. 

Qualificatloxis of menlbers of boards 
of education 

The portion of statute relieving 
incumbent members of boards of ed¬ 
ucation from necessity of meeting 
new educational gualiflcations is not 
unconstitutional as class legislation. 
Ky.—Commonwealth ex rel. v, G-rif- 
fen, 105 S.W.2d 1063. 268 Ky. 830. 
Irrlgatioii districts 
U-S.—^Wells Fargo Bank & Union 
Trust Oo. V. Imperial Irr. Dist., C. 
C.A.Cal., 136 P.2d 539, certiorari 
denied 64 S.Ct. 784, 321 U.S. 787, 
88 Lr.Ed. 1078, rehearing denied 64 
S.Ct. 940, 322 U.S. 767, 88 L.Ed. 
1593. 

42. NT.J.—^Zullo V. Board of Health 
of Woodbridge Tp., 88 A.2d* 625, 9 
N.J. 431. 

Tex.—^Port Worth & D. C. Ry, Co. v. 
Welch, Civ.App., 183 S.W.2d 7S0, 
error refused. 

Wis.—State v. Potokar, 15 N.W.2d 
158, 245 Wis. 460—'Union Free High 
School Dish of Village of Mont- 
fort V, Union Free High School 
Dish of Village of Cobb, 256 N.W. 
738, 216 Wis. 102. 

43. HI.—In re Day, 54 H.E. 646, 181 
Ill. 73, 50 L.R.A. 619. 


43.5 N.Y.—^Benvenga v. LaGuardia, 
48 N,Y.S.2d 117, 182 Misc. 607^ 
transferred, see, 50 !N'.Y.S.2d 772, 
268 App.Div. 853, affirmed 62 N.Y. 
S.2d 767, 268 App.Div. 666, affirmed 
63 N.E.2(i 88, 294 N.Y. 526. 

44; N.Y.— New York v. Kelsey, 143 
N.Y.S. 4, 158 App.Div. 183, affirmed 
107 N.E. 1074, 213 N.Y. 638. 

45. Cal,—^Los Angeles County ▼. 
Hollywood Cemetery Assoc., 67 P. 
153, 124 Cal, 344, 71 Am.S.R. 75. 

46. Tenn.—^Lea v. Louisville, etc., R. 
Co., 188 S.W. 215, 135 Tenn. 560. 

46.5 HI.—Schreiber v. Cook County, 
68 N.E.2d 40, 388 Ill. 297, 166 A.L. 

R. 1162. 

Wash.—Campbell v. State, 122 P.2d 
458, 12 Wash.2d 459. « 

Wis.—^Werlein V. Milwaukee Elec. 
Ry. & Transport Co., 66 N.W.2d 
•185, 267 Wis. 392. 

46.10 Cal,—€. . Dudley De Velbiss Co. 
V. Kraintz, 225 P.2d 969, 101 Cal. 
App,2d 612. ,/ 

46.15 Cal.—C. Dudley De Velbiss Co. 
V. Kraintz, supra. 

' ' ' V ' i ^ 1, 

46.20 N.O.—State V. Glidden Co., 46 

S. E.2d 860, 228 N.C. 664. • 

PoHntida of water s 

A statute excepting corporations’ 
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charter^ before a certain date from 
its provisions prohibiting the pollu¬ 
tion of waters was invalid, 

N.C.—State v. Glidden Co., supra. 

46.50 AIeu—^J ackson v. State,'68 So. 
2d 850, 37 Ala.App. 335, certiorari 
denied 68 So.2d 863, 260 Ala. 698. 
Ky.—Chandler v. City of Louisville, 
125 S.W.2d 1026, 277 Ky. 79. 
Minn.—State v. Ernst, 297 N.W. 24, 
209 Minn. 586, 134 A.L.R. 643. 
N.M.—State v. Pate, 138 P.2d 182, 47 
N.M. 182. 

48.55 Wash.—Campbell v. State, 122 
P.2d 458, 12 Wash.2d 459. 

47. U.S.—Healy v. Ratta. C.C.A.N. 
H., 67 P.2d 564, reversed on other 
grounds 64 S.Ct. 700, 292 U.S. 263,. 
78 L.Ed. 1248. 

Cal.—^People v. Sullivan, 14JL P.2d 230, 
60 Cal.App.2d 639, followed in 141 
P.2d 235, 60 Cal.App.2d 846. 

Colo.—^Allen , v. City of Colorado 
^ Springs, 75 P.2d 141, lOl Colo. 498. 
N.Y.—^Aerated Products Co. of feuffa- 
lo V. Godfrey, 48 N.E.2d 275, 290* 
i N.Y. 92. 

Tex.—Dodgen'V, Depuglio, 209 S.W. 

2d 688, 146 TeX. 538. 

V?..—Joyner v. Centre Motor do., 66 
S.R.2d 469, 192 Va. 627, 
a2 C.J. p 1133 note 1V‘“ ’ 
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property.^® The state may' regulate certain oc¬ 
cupations which may become unsafe if unregulated, 
with a view of protecting the public health and wel¬ 
fare; but such regulation must be uniform.*^^ A 
law providing general regulations is not unconsti¬ 
tutional merely because compliance with such regu¬ 
lations subjects certain persons, by reason of their 
situation, to greater inconvenience or expense than 
others differently situated.^^^ 

Sale of contraceptive articles. Laws prohibiting 
the sale of articles to prevent conception has been 
held not class legislation, but constitutional as tend¬ 
ing to preserve public morals, health, and safety.^i 


§ 494, -Classification of Localities 

a. In general 

b. Classification of cities, counties, and 

other political subdivisions 

a. In General 

Legislation applicable only to certain areas of the 
state may be valid provided it applies to all persons simi¬ 
larly situated In such areas and to all parts of the state 
where like conditions exist. 

Legislation may constitutionally apply to certain 
territorial districts only,^^ as, for example, to 


48. XJ.S.—Lee Optical of Okl. v. Wil¬ 
liamson, D.aOkl., 120 F.Supp. 128. 
Ala.—-Hale r. State, 116 So. 369, 217 
Ala. 403, 68 A.L.R. 1333. 

Cal.—People v. Sullivan, 141 P.2d 230, 
60 Cal.App.2d 639, followed in 141 
P.2d 236, 66 Cal.App.2d 846. 

Colo.—^Allen v. City of Colorado 
Spring's, 76 P.2d 141, 101 Colo. 
498. 

Ill.—Northern Ill. Coal Corp. v. Me- 
dill, 72 N.m2d 844, 397 Ill. 98. 

Ind.—^Albert v. Milk Control Board, 
200 N.E. 688, 210 Ind. 283—Denny 
V. City of Muncie, 149 N.E. 639, 197 
Ind. 28. 

N.T.—Mannix v. Frost, 164 N.T.S. 
1060, 100 Misc, 36. 

Or.—Kenji Namba v. McCourt, 204 
P.2d 669, 186 Or. 579. 

II.I.—Opinion to the House of Rep¬ 
resentatives, 96 A.2d 623, 80 R.I. 
281. 

Tenn.—^McConnell v. City of Knox¬ 
ville, 110 S.W.2d 478, 172 Tenn. 
190, 113 A.D.R. 966. 

Tex.—Dodgen v. Depuglio, 209 S.W. 

2d 588, 146 Tex. 638. 

Wis.—Vieau v. Common Council of 
City of Chippewa Falls, 292 N.W. 
297, 235 Wis. 122. 

12 C.J. p 1133 note 2. 

Under state’s polio© power, legisla¬ 
ture may enact legislation applicj^ble 
to particular classes having regard 
to public safety, morals, and general 
welfare. ‘ 

N.T.—People ex rel; Bryant v. Sheriff 
of Erie County, 206 N.T.S. 533, 123 
Misc. 859. 

Dance halls 

Ordinance permitting dances to be 
conducted within certain areas under 
municipal control, but projiibiting 
public dance halls within five hun¬ 
dred. feet of public park, school or 
playground, was not unconstitution-’ 
al as unreasonably discriminatory. 
Wash.—Manos'v; City of Seattle, 262, 

, P. 965, 146 Wasli. '2l6; 

Prohibition pC^w, Apts 1917 c 4, is 
not Invalid as class legislation 
Const, art 1 g 23, because giving reg¬ 
istered' pharmacists right to deal in 
intoxicants under certain* restric¬ 


tions, the statute being reasonably 
designed to protect the health, mor¬ 
als, and welfare of the public. 

Ind-—Schmitt v. F. W. Cook Brewing 
Co., 120 N.E. 19, 187 Ind. 623, 3 A. 
L.R. 270. 

Pluoridation 

Fact that actual active effect of 
water fluoridation is confined to that 
period of a person’s life while teeth 
are developing does not render fluori¬ 
dation legislation class legislation, 
since benefits extend into adult life. 
Ohio.—Kraus v. City of Cleveland, 
127 N,E.2d 609, 163 Ohio St 559. 

49. Ala,—State ex rel. Dally v. 
Woodall, 142 So. 838, 225 Ala. 178. 

[50. U.S.—Glucose Refining Co. v. 
Chicago, C.C.I11., 138 F. 209. 

51. N.T.—^People v, Byrne, 163 N.T. 
S. 682, 99 Misc. 1. 

Tenn.—McConnell v. City of Knox¬ 
ville, 110 S.W.2d 478, 172 Tenn. 
190, 113 A.L.R 966. 

52. Ala.—Sheppard v. Dowling, 28 
So. 791, 127 Ala. 1, 85 Am.S.R. 68. 

Ill.—^Zurn V. City of Chicago, 69 N. 

E.2d 18, 389 Ill. 114. 

Ky.—Corpus Juris cited la. Jones v. 

' 'Russell, 6 S.W.2d 460, 462, 224 Ky. 
390. 

Md.—^Maryland Coal & Realty Co. v. 
Bureau of Mines of State, 69 A.2d 
471, 193 Md. 627. 

Mont.—CJorpus Juris cited ia State 
V. Loomis, 242 P. 344, 346, 75 Mont. 
88 . 

Cr.—Thompson v. Dickson, 275 P.2d ' 
749, 202 Or. 394. 

Pa;—Ernest v. Ohio River Transp. 

Co., 16 Pa.Dist. & Co. 781, 

12 C.J.-p 1133 note 4. 
lOarriag© 

Statute, declaring marriages be- 
^tvreen negroes., or mulattoejg ,and 
white persons absolutely void, pro¬ 
vided that statute should not be so 
construed as to prevent people living 
in portion of state acquired from 
! Mexico from marrying according to 
the custom of that country, could not 
be held unconstitutional because lim¬ 
ited in operation to but a portion of 
the commonwealth in the absence of 

255 


evidence that some custom of the 
territory referred to contravened the 
statute. 

Colo.—^Jackson v. City and County of 
Denver, 124 P.2d 240, 109 Colo. 
196. 

Statutes held valid although apply¬ 
ing to certain territorial dis¬ 
tricts only 

(1) Authorizing children residing 
more than four miles from school of 
their home district to attend school 
in another district at expense of 
home district, regardless of whether 
home district furnishes transporta¬ 
tion. 

Wis.—Union Free High School Dist. 
of Village of Montfort v. Union 
Free High School Dist. of Village 
of Cobb, 256 N.W. 788, 216 Wis. 
102 . 

(2) Confining regulation of loca¬ 
tion and maintenance of cemeteries 
to congested centers and particular 
localities. 

Tenn.—Mensi v. Walker, 26 S.W.2d 
132, 160 Tenn. 468, appeal dismiss¬ 
ed Walker v. Mensi, 51 S.Ct. 363, 
283 U.S. 791, 75 L.Ed. 1417. 

(3) Requiring timber landowners 
‘to provide a fire patrol, and author¬ 
izing the State Forester to do so at 
the expense of the lands protected if 

! the landowners failed to maintain an 
! adequate patrol, although owners liv- 
I ing within one and one-half miles 
from their lands were not required 
to patrol them. 

Or.—^First State Bank of Sutherlin v. 
Kendall Lumber Corporation, 213 
P. 142, 107 Or. 1. 

(4) Authorizing issuance of per¬ 
mits to persons under sixteen years 
of age for opersi-tion of motor ve¬ 
hicles in going to or from school, ex¬ 
cept to residents of first or second 
class cities. 

Ind.—^Shedd v. Automobile Ins. Co., 
196 N.E. 227, 208 Ind. 621. 

(6) Authorizing children residing 
within ta certain distance of the lim¬ 
its of a city to attend the nearest 
city school free of tuition. 

-Tenn.—Edmondson v. Memphis Bd. 
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cities,5S boroughs,54 or counties ;55 or it may except 
incorporated towns and cities from the provision 
of a penal act.56 So, a statute or ordinance which 
makes different provisions for persons residing out¬ 
side a municipality from those residing within is 
valid if the classification is based on a reasonable 
distinction, even though it results in some practical 
inequalities.57 On the other hand, a statute requir¬ 
ing persons in cities renting out motor vehicles to 
file a bond or liability insurance policy, but not 
requiring such filing by persons renting out motor 
vehicles who live outside the city, • has been held 
invalid for arbitrary and unreasonable discrimina- 
tion.58 

Among other statutes or ordinances which have 
been sustained although prescribing different rules 
or regulations for different territorial divisions 
are a statute authorizing a commission to fix dif¬ 
ferent minimum wages and maximum hours of 
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labor for women in different portions of the state,59 
a statute authorizing betting on a horse race only 
within the inclosure in which the race is held,60 
a statute requiring that wages to be paid for a 
legal day^s labor on public works shall be equal 
to the prevailing rate for such work,51 and an or¬ 
dinance dividing a city into 'industrial districts” 
and "residence districts’'52 or setting off certain por¬ 
tions of the city as "fire limits/^53 

In order, however, that legislation may be valid 
which applies only to portions of the state, it must 
apply to all persons who are similarly situated in 
such localities and to all parts of the state where 
like conditions exist.54 Thus, a statute is uncon¬ 
stitutional which, by its terms, applies to certain 
cities but not to others of the same class,55 which 
provides for election of trial justices in one coun¬ 
ty, and for their appointment in all other counties,56 
which requires counties to share in the expense of 


of Education, 69 S.W. 274, 108 

Tenn. 557, 58 L,.R.A. 170. 

(6) Authorizing- the creation of 
drainage districts and the drainage 
of swamp lands, hut exempting from 
its operation a particular navigable 
lah;e. 

Tenn.—State v. Powers, 137 S.W. 
1110, 124 Tenn. 553. 

(7) Prohibiting all abutting own¬ 
ers on certain streets from erecting 
poles In front of their property to 
support awnings or to use for hitch¬ 
ing horses, 

Kd.—^Etchison v. Frederick City, 91 
A. 161, 123 Md. 283, L.,R.A.1916C 
561. 

(8) Prohibiting removal of stone 
along or near the shore of a lake 
within the city limits. 

Wis.—C. Beck Co. v. Milwaukee, 120 
N.W. 293, 139 Wis. 340, 131 Am.S.R. 
1061. 

(9) Regulating fences and the run¬ 
ning at large of live stock. 

S.C.—Sanders v. Donnelly, 67 S.E. 

1070, 86 S.C. 94. 

12 C.J. p 1133 note 7. 

(10) Regulating the taking of flsh 
and game. 

Wash.—Cawsey v. Brickey, 144 P, 
938. 82 Wash. 653. 

12 C.J. p 1133 note 6. 

53. S.C.—State v. Berlin, 21 S.C. 292, 
53 Am.R. 677, 

liability for deliiwiTiettcy of abut- 
ting owners statutes have been sus¬ 
tained which have exempted cities 
from responsibility for delinquency 
of abutting owners. 

Mich.—Madam v. Marquette, 111 NT. 

W. 1079, 148 Mich. 480. 

Wis.—^Madison Metropolitan Sewage 
Dist. V, Committee on Water Pol¬ 


lution, 50 N.W.2d 424, 260 Wis. 
229. 

54. Pa.—Borough of New Wilming¬ 
ton V. Sinclair’s Estate, 161 A. 621, 
105 Pa.Super. 331. 

55. La,—rHenderson v. Mayer, 126 
So. 531, 12 La.App. 53. 

Nev.—^Nevada Industrial Commis¬ 
sion V, Washoe County, 171 P. 
511, 41 Nev. 437. 

I^evy and collection of taxes 

(1) Act authorizing county to levy 
special taxes for county purposes 
was held not void as class legisla¬ 
tion. 

Tenn.—^Neishville, C. & St. L». Ry. v. 
Carroll County, 33 S.W.2d 69, 161 
Tenn. 581, appeal dismissed 51 S.Ct. 
349. 283 U.S. 785, 76 L.Ed. 1414. 

(2) Act providing for notice of tax 
delinquency by registered mall in 
country parishes only was not un¬ 
constitutional as discriminatory, in 
view of federal law requiring return 
receipt. 

La—^Henderson v. Mayer, 126 So. 

631, 12 LaApp. 631. 
aigh schools 

Act making It obligatory on coun¬ 
ties to maintain within their borders 
at least one first-class high school 
to be located where the greatest 
number of pupils may be benefited, 
was not invalid as class legislation. 
Tenn.—State v. Smith, 254 S.W. 664, 
148 Tenn. 210. 

56. Colo.—^Dwyer v. People, 261 P. 
858, 82 Colo. 574. 

57. Ill.—Heartt v. Village of Down¬ 
ers Grove, 116 N.B. 869, 278 Ill. 
92. 

N.Y.—^People v. Bohnke, 38 N.E.2d 
478, 287 N.Y, 164, rehearing denied 
62 S.Ct. 1306, 316 U.S, 713, 86 L.Ed 
1778. I 


58. Wis.—Watts v. Rent-A-Ford Co., 
236 N.W. 621, 237 N.W. 276, 205 
Wis. 140. 

59. Or.—Stettler v. O’Hara, 139 P. 
748, 69 Or. 519, Ann.Cas.l916A 217. 

60. Tenn.—Debardelaben v. State, 42 
S.W. 684, 99 Tenn, 649. 

61. N.Y.—^Ewen v. Thompson-Star- 
rett, Co., 101 N.E. 894, 208 N.Y. 
246. 

62d Cal.—^Ex parte Quong Wo, 118 
P. 714, 161 Cal. 220. 

63. Cal.—In re Newell, 84 P, 226, 
2 Cal.App. 767. 

64. Ill.—^Badenoch v. Chicago, 78 N. 
E. 31, 222 Ill. 71. 

Md.—Maryland Coal & Realty Co. v. 
Bureau of Mines of State, 69 A2d 
471. 

Mo.—Corptis Juris Secundum cited in 
State on the Inf. of Wallach v. 
Loesch, 169 S.W.2d 676, 681, 350 
Mo. 989. 

12 C.J. p 1133 notes 7 [a], 17. 
Certificate of origin 
The statute requiring a certificate 
of origin for anthracite coal brought 
into New York City from outside the 
state by motor vehicle, but excepting 
anthracite coal delivered in New 
York City from places not more than 
five miles from the city boundaries, 
is void as capricious, arbitrary, and 
discriminatory, and is class legisla¬ 
tion. 

N.Y.—People v. Marcello, 26 N.Y.S.2d 
633. 

66. Ill.—^Badenoch v. Chicago, 78 N. 
E. 31, 222 IlL 71. 

Tenn.—Malone v. Williams, 103 S.W. 
798, 118 Tenn. 399, 121 Am.S.R. 
1002. 

66. Va.—Quesinberry v. Hull, 165 S. 
E. 382, 159 Va. 270. 
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collecting tolls for the sole benefit of cities/'^ which 
prohibits the conduct within a designated city of a 
certain business in a certain manner,^8 or which 
imposes a tax on the carrying on of a particular 
business in certain counties, but not in others.^^.s 
Statutes applying to certain portions of the state by 
name or description of boundaries have been' sus¬ 
tained where it appears that there is a reasonable 
ground for distinguishing these districts from 
others,but not where no such ground of distinc¬ 
tion appears.^® 

Intoxicating liquors; local option. Municipal cor¬ 
porations authorized by statute or charter to regu¬ 
late the sale of intoxicating liquors may, by ordi¬ 
nance, confine the sale of such liquors to certain 
specified portions of the city or town.'^i A statute 
contravenes no constitutional provision against dis¬ 
crimination by reason of its application exclusively 
to ''dry'' or “prohibition” territory.'^^ a statute au¬ 
thorizing or prohibiting the manufacture or sale of 
intoxicating liquors in the various localities of the 
state in accordance with the vote of their respective 
inhabitants is not void as an unreasonable discrim¬ 
ination between localities,'^3 or between persons who 
favor and those who are opposed to such prohibi- 
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tion.'^^ So, a local option law providing for the 
manufacture of intoxicating liquors on vote of the 
inhabitants of a county, but providing that such 
liquors may be sold only to citizens of other states, 
is not void as discriminatory.A liquor regulation 
which establishes a classification on the basis of the 
difference in police supervision between rural and 
urban areas is founded on a reasonable basis.*^^*^ 
Establishing the precinct as the area for the deter¬ 
mination of local option questions in cities above a 
specified size is valid.A statute unreasonably 
limiting the counties in which local option elections 
may be held is invalid.^^-^si 

\ Classification of Cities, Counties, and Other 
Political Subdivisions 

If there i$ a reasonable basis of distinction, a statute 
applying soiely to certain cities or other political sub¬ 
divisions, or classifying them according to population, 
is valid. 

If there is a reasonable basis of distinction, a 
statute may be made to apply solely to certain 
cities,'^® counties,townships,'^^ or school dis¬ 
tricts,*^^ without applying to others. The legislature 
may classify cities,as well as other political sub- 


67. N.B.*—state v. Mayo. 108 N.W. 
36, 16 N.D. 327. 

68. N.T.—^New York Sanitary Util¬ 
ization Co, V. Public Health Dept,, 
67 N.Y.S. 324, 32 Misc. 577, affirm¬ 
ed 70 N.Y.S. SIO, 61 App.Div, 106. 

68.5 N.C.—State v. Harris, 6 S.E.2d 
854, 216 N.C. 746, 128 A,L,.R. 658. 

69. Md.—Maryland Coal & Realty 
Co. V. Bureau of Mines of State, 
69 A2d 471, 193 Md. 627. 

Mich.—Baker v. State Land Office 
Board, 293 N.W, 763, 294 Mich. 687, 
N.H.—Scott V, Willson, 3 N.H. 321. 
N.C.--State v. Wolf, 59 S.R 40, 145 
N.C. 440, 13 Ann,Cas. 189. 

70. Tenn.—Malone v. Williams, 103 
S.W. 798, 118 Tenn. 390, 121 Am.S. 
B. 1002. 

71. Tenn.—Gorrell v. Newport, 1 
Tenn.Ch.A^ 120. 

72. La.—State v. Nejin, 74 So. 103, 
140 La. 793. 

73. Minn.—State v. Johnson, 90 N. 
W. 161, 86 Minn. 121. 

Tenn.—^Akers v. State, 137 S.W.2d 
281, 176 Tenn. 674. 

Tex.—Rippey v. State, Cr., 73 S.W. 
15, affirmed 24 S.Ct. 516, 193 U.S. 
504, 48 L.Ed. 767. 

74. Tex.—Sweeney v. Webb, 76 S.W. 
766, 33 Tex.Civ.App. 324, error de¬ 
nied 77 S.W. 1136, 97 Tex. 250. 

75. Tenn-—Clark v. State ex rel. 
Bobo, 113 S.W.2d 374, 782, 172 
Tenn. 429. 

16A C.J.S.—17 


75.5 Minn.—Cleveland v, Rice Coun¬ 
ty, 56 N.W.2d 641, 238 Minn. 180. 
75.10 Ill.—^Anderson v. Nick, 84 N. 
B.2d 394, 402 Ill. 608. 

75.15 Tenn.—Sandford v. Pearson, 
231 S.W.2d 336, 190 Tenn. 662. 

76. Ill.—^Kloss V. Suburban Cook 
County Tuberculosis Sanitarium 
Dist., 88 N.B.2d 89, 404 Ill. 87. 

N.J.—State ex rel. Board of Health 

V, Diamond Mills Paper Co., 51 
1019, 63 N.J.Bd. Ill, affirmed 63 
A. 1125, 64 N.J.E<1. 793. 

Tex.—Cameron v. City of Waco, Civ. 
App., 8 S,W.2d 249. 

Wash.—McQueen v. Kittitas County, 
198 P. 394, 115 Wash. 672. 

Wis.—Madison Metropolitan Sewer¬ 
age Dist. V. Committee on Water 
Pollution, 50 N.W.2d 424, 260 Wis. 
229. 

12 C.J. p 1134 note 26. 

77. Or.—^Foeller v. Housing Author¬ 
ity of Portland, 256 P.2d 752, 198 

I Or. 206. 

Tenn.—Brown v. Knox County, 212 
S.W.2d 673, 187 Tenn. 8, 5 A,L.R. 
2d 1264—Chattanooga Dayton Bus 
Line v. Burney, 23 S.W.2d 669, 160 
Tenn. 294. 

12 C.J. p 1134 note 27. 

78. Ark.—Hendricks v. Block, 97 S. 

W. 63, 80 Ark. 333. 

Ind.—Strange v. G-rant County, 91 N. 
E. 606, 174 Ind. 766. 

79. Tex.—^Marrs v. Mumme, Civ. 
App, 25 S.W.2d 215, error denied 
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Mumme v. Marris, 40 S.W.2d 31, 
120 Tex. 383. 

Taxation 

Rural School Act was held not dis¬ 
criminatory in providing that no 
school district could be benefited 
which did not levy reasonable tax 
for school purposes and provide 
building and equipment suited to 
needs of children. 

Tex.—Marrs v. Mumme, Civ.App., .25 
S.W.2d 215, error denied Mumme v. 
Marris, 40 S.W.2d 31, 120 Tex. 
383. 

8a Cal.—Ex parte Jacobsen, 60 P.2d 
1001, 16 Cal.App.2d 497—Burge v. 
Municipal Court of City of Los 
Angeles, 258 P. 164, 84 Cal.App. 
426. 

Iowa.—Corpus Juris Secundum cited 
iu Knudsen v. Linstrum, 8 N.W.2d 
495, 500, 233 Iowa 709. 

N.C.—Roach v. City of Durham, 169 
S.E. 149, 204 N.C. 68T. 

Or.—Poeller v. Housing Authority of 
Portland, 256 P.2d 752, 198 Or. 206. 
Wis.—^Madison Metropolitan Sewer¬ 
age Dist. v. Committee en Water 
Pollution, 50 N.W.2d 424, 260 Wis. 
229. 

12 C.J. p 1134 note 29. 

Corpus Juris is cited in Kates v. 
Reading, 235 N.W. 881, 883, 254 Mich. 
158, in support of a holding that a 
particular statute classifying cities 
on the basis of population did not 
violate the state constitution pro¬ 
viding that the legislature shall pass 
“no jlocal or special act in any case 
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cities,‘boroughs,®^ or counties or it may except 
incorporated towns and cities from the provision 
of a penal act.^® So, a statute or ordinance which 
makes different provisions for persons residing* out¬ 
side a municipality from those residing within is 
valid if the classification is based on a reasonable 
■distinction, even though it results in some practical 
inequalities.57 On the other hand, a statute requir¬ 
ing persons in cities renting out motor vehicles to 
file a bond or liability insurance policy, but not 
requiring such filing by persons renting out motor 
vehicles who live outside the city, has been held 
invalid for arbitrary and unreasonable discrimina- 
tion.58 

Among other statutes or ordinances which have 
been sustained although prescribing different rules 
or regulations for different territorial divisions 
are a statute authorizing a commission to fix dif¬ 
ferent minimum wages and maximum hours of 


16A c. J. s. 

labor for women in different portions of the state,^^ 
a statute authorizing betting on a horse race only 
within the inclosure in which the race is held,^^ 
a statute requiring that wages to be paid for a 
legal day’s labor on public works shall be equal 
to the prevailing rate for such work,®^ and an or¬ 
dinance dividing a city into ''industrial districts” 
and "residence districts”®^ or setting off certain por¬ 
tions of the city as "fire limits.”^^ 

In order, however, that legislation may be valid 
which applies only to portions of the state, it must 
apply to all persons who are similarly situated in 
such localities and to all parts of the state where 
like conditions exist.^^ Thus, a statute is uncon¬ 
stitutional which, by its terms, applies to certain 
cities but not to others of the same class, which 
provides for election of trial justices in one coun¬ 
ty, and for their appointment in all other counties,^® 
which requires counties to share in the expense of 


of Education, 69 S.W. 274, 108 

Tenn. 657, 68 L.R.A. 170. 

(6) Authorizing- the creation of 
drainage districts and the drainage 
of swamp lands, but exempting from 
its operation a particular navigable 
lake. 

Tenn.—State v. Powers, 137 S.W. 
1110, 124 Tenn. 553. 

(7) Prohibiting all abutting own¬ 
ers on certain streets from erecting 
poles in front of their property to 
support awnings or to use for hitch¬ 
ing horses. 

Md.—^Etchison v. Frederick City, 91 
A. 161, 123 Md, 283, L..R.A1916C 
561. 

(8) Prohibiting removal of stone 
along or near the shore of a lake 
within the city limits. 

Wis.—C. Beck Co. v. Milwaukee, 120 
N.W. 293, 139 Wis. 340, 131 Am.S.R, 
1061. 

(9) Regulating fences and the run¬ 
ning at large of live stock. 

S.C.—Sanders v. Donnelly, 67 S.E. 

1070, 86 S.C. 94. 

12 C.J. p 1133 note 7. 

(10) Regulating the taking of fish 
and game. 

Wash.—Cawsey v. Brickey, 144 P. 

938, 82 Wash. 663. 

12 C.J. p 1133 note 6. 

53. S.C.—State v. Berlin, 21 S.C. 292, 
63 Am.R. 677, 

liiability for dellJKiuency of abut¬ 
ting owners statutes have been sus¬ 
tained which have exempted cities 
from responsibility for delinquency 
of abutting owners. 

Mich.—^Maclam v. Marquette, 111 
W. 1079, 148 Mich. 480. 

Wis.—Madison Metropolitan Sewage 
Dist. V, Committee on Water Pol¬ 


lution, 50 N.W.2d 424, 260 Wis. 
229, 

54. Pa.—Borough of New Wilming¬ 
ton V. Sinclair's Estate, 161 A. 621, 
105 Pa.Super. 331. 

55. La.—rHenderson v. Mayer, 126 
So. 531, 12 La.App. 63. 

Nev.—^Nevada Industrial Commis¬ 
sion V. Washoe County, 171 P. 
511, 41 Nev. 437. 

Itevy and collection of taxes 

(1) Act authorizing county to levy 
special taxes for county purposes 
was held not void as class legisla¬ 
tion. 

Tenn.—^Nashville, C. & St. L. Ry. v. 
Carroll County, 33 S.W.2d 69, 161 
Tenn, 681, appeal dismissed 51 S.Ct. 
349, 283 U.S. 785, 75 L.Ed. 1414. 

(2) Act providing for notice of tax 
delinquency by registered mail in 
country parishes only was not un¬ 
constitutional as discriminatory, in 
view of federal law requiring return 
receipt. 

La.—^Henderson v. Mayer, 126 So. 

631, 12 La.App. 531. 

High schools 

Act making it obligatory on coun¬ 
ties to maintain within their borders 
at least one first-class high school 
to be located where the greatest 
number of pupils may be benefited, 
was not invalid as class legislation. 
Tenn.—State v. Smith, 264 S.W. 664, 
148 Tenn. 210. 

66. Colo.—^Dwyer v. People, 261 P 
858, 82 Colo. 674. 

57. Ill.—Heartt v. Village of Down¬ 
ers Grove, 115 N.E. 869, 278 Ill 
92. 

N.Y.—^People v. Bohnke, 38 N.E.2d 
478, 287 N.T, 154, rehearing denied 
62 S.Ct. 1306, 316 U.S. 713, 86 L.Ed 
1778, 


58. Wis.—^Watts V. Rent-A-Pord Co., 
236 N.W. 621, 237 N.W. 276, 205 
Wis. 140. 

59. Or.—Stettler v. O'Hara, 139 P. 
743, 69 Or. 619, Ann.Cas.l916A 217. 

60. Tenn.—Debardelaben v. State, 42 
S.W. 684, 99 Tenn. 649. 

61. N.Y.—^Ewen v. Thompson-Star- 
rett, Co., 101 N.E. 894, 208 N.Y. 
245. 

62i Cal.—^Ex parte Quong Wo, 118 
P. 714, 161 Cal. 220. 

63. Cal.—In re Nowell, 84 P. 226, 
2 Cal.App, 767. 

64. Ill.—Badenoch v. Chicago, 78 N. 
E. 31, 222 Ill, 71. 

Md.—Maryland Coal & Realty Co. v. 

, Bureau of Mines of State, 69 A.2d 
471. 

Mo.—Corpus Juris Secundum cited in 
State on the Inf. of Wallach v. 
Loesch, 169 S.W.2d 675, 681, 360 
Mo. 989. 

12 C.J. p 1133 notes 7 [a], 17. 
Certificate of origin 
The statute requiring a certificate 
of origin for anthracite cdal brought 
into New York City from outside the 
state by motor vehicle, but excepting 
anthracite coal delivered in Now 
York City from places not more than 
five miles from the city boundaries, 
Is void as capricious, arbitrary, and 
discriminatory, and la class legisla¬ 
tion. 

N.Y.—People v. Marcello, 25 N.Y.S.2d 
533. 

65. ni.—Badenoch v. Chicago, 78 N. 
E. 31. 222 la 71. 

Tenn.—Malone v. Williams, 103 S.W. 
798, 118 Tenn. 398, 121 Am.S.R. 
1002. 

68. Va.—Quesinberry v. Hull, 165 S. 
E. 382, 169 Va. 270. 
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collecting tolls for the sole .benefit of cities,which 
prohibits the conduct within a designated city of a 
certain business in a certain manner,^8 qj. which 
imposes a tax on the carrying on of a particular 
business in certain counties, but not in others.®^’-^ 
Statutes applying to certain portions of the state by 
name or description of boundaries have been'sus¬ 
tained where it appears that there is a reasonable 
ground for distinguishing these districts from 
others,®^ but not where no such ground of distinc¬ 
tion appears.*^® 

Intoxicating liquors; local option. Municipal cor¬ 
porations authorized by statute or charter to regu¬ 
late the sale of intoxicating liquors may, by ordi¬ 
nance, confine the sale of such liquors to certain 
specified portions of the city or town.*^! A statute 
contravenes no constitutional provision against dis¬ 
crimination by reason of its application exclusively 
to “dry^^ or “prohibition*' territoryA statute au¬ 
thorizing or prohibiting the manufacture or sale of 
intoxicating liquors in the various localities of the 
state in accordance with the vote of their respective 
inhabitants is not void as an unreasonable discrim¬ 
ination between localities,"^3 or between persons who 
favor and those who are opposed to such prohibi- 
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tion.74 So, a local option law providing for the 
manufacture of intoxicating liquors on vote of the 
inhabitants of a county, but providing that such 
liquors may be sold only to citizens of other states, 
is not void as discriminatory.'^^ A liquor regulation 
which establishes a classification on the basis of the 
difference in police supervision between rural and 
urban areas is founded on a reasonable-basis.*^^-^ 
Establishing the precinct as the area for the deter¬ 
mination of local option questions in cities above a 
specified size is valid.A statute unreasonably 
limiting the counties in which local option elections 
may be held is invalid.*^^-^^ 

b.. Classification of Cities, Counties, and Other 
Political Subdivisions 

If there is a reasonable basis of distinctiofi, a statute 
applying solely to certain cities or other political sub¬ 
divisions, or classifying them according to population, 
is valid. 

If there is a reasonable basis of distinction, a 
statute may be made to apply solely to certain 
cities,'^® counties,townships,or school dis¬ 
tricts,*^^ without applying to others. The legislature 
may classify cities,^® as well as other political sub- 


67. ]Sr.D.-~State v. Mayo, 108 N.W. 
36, 15 N.D. 327. 

63. N.T.—New York Sanitary Util¬ 
ization Co, V. Public Health Dept., 
67 N.Y.S. 324, 32 Misc. 677, affirm¬ 
ed 70 N.Y.S. 610, 61 App.Div. 106. 
68.5 N.C.*—State v. Harris, 6 S.E.2d 
854, 216 N.a 746, 128 A.L.R. 658. 

69 . Md.—Maryland Coal & Realty 
Co. V. Bureau of Mines of State, 
69 A2d 471, 193 Md. 627. 

Mich.—Baker v. State Land Office 
Board, 293 N.W, 763, 294 Mich.'687. 
N.H.—Scott V, Willson, 3 N.H. 321. 
N.C.—State v. Wolf, 69 S.E. 40, 145 
N.C. 440, 13 Ann.Cas. 189. 

70. Tenn,—Malone v. Williams, 103 
S.W. 798, 118 Tenn. 390, 121 Am.S. 
R. 1003. 

71. Tenn.—Gorrell v. Newport, 1 
Tenn.Ch.A. 120. 

72. La.—State v. Nejin, 74 So. 103, 
140 La. 793. 

73. Minn.—State v. Johnson, 90 N. 
W. 161, 86 Minn. 121. 

Tenn.—^Akers v. State, 137 S.W.2d 
281, 175 Tenn. 674. 

Tex.—Rippey v. State, Cr., 73 S.W. 
15, affirmed 24 S.Ct 616, 193 U.S. 
504, 48 L.E<3. 767. 

74. Tex.—Sweeney v. Webb, 76 S.W. 
766, 33 Tex.Civ.App. 324, error de¬ 
nied 77 S.W. 1136, 97 Tex. 260. 

75. Tenn.—Clark v. State ex rel. 
Bobo, 113 S.W.2d 374, 782, 172 
Tenn. 429. 


7S.5 Minn.—Cleveland v. Rice Coun¬ 
ty, 66 N.W.2d 641, 238 Minn. 180. 
75.10 Ill.—-Anderson v. Nick, 84 N. 
E,2d 394, 402 Ill. 608. 

75.15 Tenn.—Sandford v. Pearson, 
2.31 S.W.2d 336, 190 Tenn. 652. 

76. Ill.—Kloss V. Suburban Cook 
County Tuberculosis Sanitarium 
Dist., 88 N.B.2d 89, 404 Ill. 87. 

N.J.—State ex rel. Board of Health 

V. Diamond Mills Paper Co., 61 A 
1019, 63 N.J.Ea, 111, affirmed 53 
A 1125, 64 N.J.Eq. 793. 

Tex.—Cameron v. City of Waco, Civ. 
App., 8 S.W.2d 249. 

Wash.—^McQueen v. Kittitas County, 
198 P. 394, 115 Wash. 672. 

Wis.—Madison Metropolitan Sewer¬ 
age Dist. v. Committee on Water 
Pollution, 50 N.W.2d 424, 260 Wis. 
229. 

12 C.J. p 1134 note 26. 

77. Or.—Foeller v. Housing Author¬ 
ity of Portland, 256 P.2d 752, 198 
Or. 205. 

Tenn.—Brown v. Knox County, 212 
S.W.2d 673. 187 Tenn. 8. 5 AL.R. 
2d 1264—Chattanooga Dayton Bus 
Line v. Burney, 23 S.W.2d 669, 160 
Tenn. 294. 

12 C.J. p 1134 note 27. 

78. Ark.—Hendricks v. Block, 97 S. 

W. 63, 80 Ark. 333. 

Ind.—Strange v. Grant County, 91 N. 
B. 606, 174 Ind, 766. 

79. Tex.—^Marrs v. Mumme, Civ. 

I App., 25 S.W.2d 215, error denied 
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Mumme v. Harris, 40 S.W. 2d 81, 
120 Tex. 383. 

Taxation, 

Rural School Act was held not dis¬ 
criminatory in providing that no 
school district could be benefited 
which did not levy reasonable tax 
for school purposes and provide 
building and equipment suited to 
needs of cliildren. 

Tex.—Marrs v. Mumme. Civ.App., 25 
S.W.2d 215, error denied Mumme v. 
Marfis, 40 S.W,2d 31, 120 Tex. 
383. 

Sa Cal.—Ex parte Jacobsen, 60 P.2d 
1001, 16 Cal.App.2d 497—^Burge v. 
Municipal Court of City of Los 
Angeles, 258 P. 164, 84 Cal,App. 
425. 

Iowa.—Corpus Juris Secundum cited 
in Knudsen v. Linstrum, 8 N.W.2d 
495, 500, 233 Iowa 709. 

N.C.—Roach v. City of Durham, 169 
S.E. 149, 204 N.C. 6S7. 

Or.-^Poeller v. Housing Authority of 
Portland, 256 P.2d 752, 198 Or. 205. 
Wis.—^Madison Metropolitan Sewer¬ 
age Dist. v. Committee ©n Water 
Pollution, 50 N.W.2d 424, 260 Wis. 
229. 

12 C.J. p 1134 note 29. 

Corpus Juris is cited in Kates v. 
Reading, 235 N.W. 881, 883, 254 Mich. 
158, in support of a holding that a 
particular statute classifying cities 
on the basis of population did not 
violate the state constitution pro¬ 
viding that the legislature shall pass 
"no local or special act in any case 


16A C.J.S.—17 
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divisions 'such as* counties,townships,or certain'population. A law which discriminates 
school districts,according* t:o population, and, hav- between counties or municipalities of the same class 
ing made such classification,- may prescribe different is invalid.S7.5 A law may be made applicable solely 
powers and regulations for each class provided they to cities having special charters,and it has even 
are uniform for each class but the classification been held that a statute may discriminate between 
of cities and other territorial subdivisions accord- existing municipal corporations and those of the 

ing to population is invalid if it is arbitrary, un- same population thereafter chartered.®^ A classifi- 

reasonable, or unjust.^^ Thus, statutes have been cation of municipal corporations, if based on rea- 

declared void for unreasonable classification which sonable grounds, is not void merely because one 

have restricted to cities of a certain size a prp- class contains only a single such corporation.^^ 

hibition of the offering of real estate for sale with-^ However, a statute applying to only one county is 

out the written authority of the owner,or have invalid when it permanently excludes other counties 

prohibited state aid‘-of ’high schools in cities over a from Qoming within the cjass.^l 

where a general act can be made ap- i withstanding exception of counties i Statutes he]^d void 


plicable/*' a' matter treated generally 
in Statutes S 15T. ' ' 

81. Fl£L—^Robinson v. Florida Dry 
Cleaning & Laundry Board, 194 So. 
269, 141 Fla. 899~Beasley v. Ca- 
hoon, 147 So. 288, 109 Fla. 106. 

Neb.—'Midwest Popcorn Co. v. John¬ 
son, 43 N.W.2(i 174, 152’ Neb. 867. 
Or.—Foeller v. Housing Authority of 
Portland, 256 P.2d 762, 198 Or. 205. 
Tenn.^-Chattanooga Layton Bus 
Line v. Burney, 23 S.W.2d 669, 160 
Tenn. 294. 

12‘C.J. p 1134 note 30. ' \ 

82. Ind.—Cummins v. Pence, 91' N. 
B. 529, 173 Ind. ll,5~Strange v. 
G-rant County, 91 N.E. 606, 174 Ind. 
766. 

83. Cal.-i-Grigsby v. King, 260 P. 
789, 202 Cal. 299. 

Ind.—Bally v. Guilford Tp. School 
Corp., 126 N.E.2d 13, 

N.T.—^People, on Complaint of Mc¬ 
Carthy, V. Braunstein, 162 N.E. 89, 
248 N.T. 308, Appeal dismissed 
Braunstein v. People of State of 
New York, on Complaint of Mc- 
- earthy, 49 S.Ct 95, 278 U.S. 575, 
73 L.Ed. 614. 

84. Cal.—'Ex parte Jacobson, 60 P. 
2d 1001, 16 CalJLpp.2d 497. 

S.C.—Gaud V. Walker, S3 S.E.2d 316, 
214 S.C. 451. 

Wash.r-McQueen v. Kittitas County, 
198 P. 394, 116 Wash. 672. 

Wis ,—State v. Neveau, 294 N.W. 796, 
237 Wis. 85, rehearing denied 296 
N.W. 622, 237 Wis. 85. 
lUtotor ixLsuraiLoe 

Statute requiring motor carriers in 
counties having population exceeding 
one hundred ten thousand to procure 
insurance was not Invalid for arbi¬ 
trary classification. 

Tenn.—Chattanooga Layton Bus Line 
y. Burney, 23 S,W.2d.669, 160 Tenn. 
.'.294,, . 

Xroaa business 

Statute regulating loan business 
was' held not discriminatory, not- 


having population under forty thou¬ 
sand, and * exception of customary 
loan transactions mafie by financial 
Institutions' otherwise regulated by 
law. 

Fla.—Beasley v. Cahobn, 147 So. 288,! 

, 109 Fla. 106. 

Bstablishnient oif munlclpaJ courts. 

Constitutional provisions for es¬ 
tablishment of municipal courts in 
cities with'Population of over forty 
thousand did not violate privileges 
and immunities ,of citizeiis for non-.i 
uniformity. . ' , ! 

Cal.—Burge v. Municipal Court of, 
City of Los Angeles, 268 P. 164, 84 
CaLApp. 425. 

Bent ooutrol ‘ ^ 

Rent cohtrol statute freezing rents 
in New York City as of one date and. 
elsewhere as of another date was 
not invalid on ground of arbitrary 
classification,. 

N.T.—Teeval Co. v. Stem, 93 N,E.2d 
884, 301 N.T. 346,, certiorari denied 
71 S.Ct. 122, two cases, 340 U.S. 
876, 95 L.Bd. 637., 71 S.Ct. 124, 340 
U.S. 876, 96 L.Ed. 637, Jawrower v. 

. Leighton. 71 S.Ct 125, 340 U.S.' 
876, 96 L.Ed. 637, and Leighton v. 
Jawrower, 71 S.Ct 125, 340 U.S. 
876, 95 L.Ed. 637. 

85. Ill.—^People v. Fox, 93 N.E. 302, 
247 Ill. 402. 

Mo.— Corpus Juris Seouadum cited in 
State on the Inf. of Wallach v. 
Loesch, 169 S.W,2d 675, 681, 350 
Mo. 989. 

N.C.—State v. Harris, 6 S.B.2d 684 
216 N.C. 746, 128 A.L.R.‘ 658. 

S.C. —Gsind V. Walker, 53 S.E.2d 316 
214 S.C. 451. ‘ 

Tenn.—Sandford v. Pearson, 231 S. 
W.2d 336, 190 Tenn. 652—^Ford v. 

, State, 263 S.W. 60, 150i T^nn. 327 
—State V. Columbia, G. & S. .Turn¬ 
pike Co., 181 S.W. 682, 133 Tenn 
446. 

Wis.—State v. Neveau, 294 n!w. 796, 
237 Wis. '85, rehearing denied 296 
N.W. 622, 237 #is. si I 
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(1) Imposing duties on turnpike 
companies in counties having a cer¬ 
tain p 9 pulation. 

Tenn.—State v. Columbia, G. & S. 
Turnpikd Co., 181 S.W. 682, 133 
Tenn. 446. 

(2) Lirectlng that taxes collected 
under a certain law in cities of a 
certain size shall be paid over to 
the city treasurer for city purposes 
while of taxes collected under the 
same law in smaller cities only one 
ha],f should be paid to the city treas¬ 
urer, and that exclusively for high¬ 
way purpose. 

,Ill.^P^ople v. Fox, 93 N.E. 302, 247 
Ill. 402. 

(3) Provisipn of statute relating to 
unfair competition and trade prac¬ 
tices, that the statute should not ap¬ 
ply to any county having population 
of thirty thousand or less, is void as 
improper classification. 

Wis.—State v. Neveau, 294 N.W. 796, 
237» Wis. 85, rehearing denied 298 
N.W. 622, 237 Wis. 86. 

86. Mo.—^Woolley v. Mears, 126 S.W. 
1112, 226 Mo. 41, 136 Am.S.R. 637. 

—Cody V. Lempsey, 83 NTS. 
899, 86 App.Div. 335, 13 Ann.Cas, 
822. 

87. Ark.—^Dickinson v. EdmondsorM, 
178 S.W. 930, 120 Ark. 80. 

87.5 S.C.—^Welling v. Clinton NeW" 
berry Natural Gas Authority, 7J 
S.E.2d 7, 221 S.C. 417—Owens v. 
Smith, 68 S.E.2d 332, 216 S.C. 383 
—Gaud V. Walker, 53 S.E.2d 316. 
214 S.C. 451. 

Tepn.—Hphbs v. Lawrence County, 
247 S.W.2d 73, 193 Tenn. 608. 

83. Wis.—Schintgen v. La Crosse, 94 
N.W. 84, 117 Wis. 168. 

89. Tenn.—-State v. Frost, 54 S.W. 
986, 103 Tenii. 685, 695. 

90. Neb.—State V. Hunter, 156 N.W. 
975, 99 Neb. 520. 

12 C.J. p 1134 note'38; 

91. ’ Pa.—Lavia V. Moore, 50 Pa.Su¬ 
per. 494. 
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§ 495. -- Classification of Corporations and 

Associations 

a. In general 

b. Public service corporations 
a. In G-eneral 

The inherent difference between corporations and 
natural persons, between different classes of corporations, 
and between corporations and cooperatives may Justify 
classification and different treatment in legislation. 

The inherent differences between corporations and 
natural persons, between classes of corporations, 
and between corporations and cooperatives may jus¬ 
tify classification and different treatment in legis¬ 
lation.91-50 Statutes, are not void as unreasonable 
class legislation merely because the privileges grant¬ 
ed or regulations prescribed by them apply exclu- 

91.50 N.D.—^Asbury Hospital v. Cass 
County, 7 N.W.2d 438, 72 N.D. 359. 

Pa.—Equitable Credit & Discount Co. 

V. Geier, 21 A.2d 53, 342 Pa. 445. 

Statute wlilch places cooperatives 

In a different class from similar en¬ 
terprises organized for profit for pur¬ 
poses of regulation is not arbitrary. 

U.S.—Kedlands Foothill Groves v. 

Jacobs, D.C.Cal., 30 F.Supp. 995. 

92. Iowa.—Brady v. Mattem, 100 1^. 

W. 368, 125 Iowa 168, 106 Am.S,R. 

291. 

Mich.—XT. S. Heater Co. v. Iron Mold- 
ers' Union of North America, 88 
N.W. 889, 129 Mich. 354. 

93. U.S.—^U. S. Steel Products Co. v. 

U. S., D.C.N.J., 36 F.Supp. 368. , 

Southern Bell Telephone & Tele¬ 
graph Co. V. Town of Calhoun, D. 

C.S.C., 287 F. 381. 

Tenn.—Camden Fire Ins. Ass’n v. 

Hasten, 284 S.W. 906, 153 Tenn. 

675. 

12 C.J. p 1135 note 46. 

94. U.S.—U. S. Steel Products Co. 

V. U. S., D.C.N.J., 36 F.Supp. 368. 

Iowa.—^Decker v. American Uriiversi- I 

ty, 20 N.W. 466, 236 Iowa 896. 

Ky.—^Kenton & Campbell Benev. Bur¬ 
ial Ass’n V. Quinn, 60 S.W.2d 654, 

‘ 244 ky. 260. 

La.—Interstate Tax Bureau v. Con-, 
way, 156 So. 463, 180 La. 453. 

N.D.—^Asbury Hospital v. Cass Coun¬ 
ty, 7 N.W.2d 438, 72 N.D. 359. 

Pa.—^Harr v: Boucher, 16 A.2d 699, 

142 Pa. Super. 114. 

Va.—^French v. Cumberland Bank & 

Trust Co., 74 S,E.2d 265, 194 Va. 

475. 

12 C.J. p 1135 note 46. ' 

Burial associations 

Amendmeht to act regulating buri¬ 
al associatiori?, exetppting from its! 
provisions fraternal societies and 
other societies, companies, and asso¬ 
ciations, was held not unconstitu-, 
tional as constituting unreasonable 
classification. 
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sively to unincorporated associations, or to corpo¬ 
rations,93 or to particular classes of corporations. or 
associations,94 such as corporations other than mu¬ 
nicipal,95 banks,96 building and loan'associations,97 
insurance companies,98 surety compan:ies,99 and rail¬ 
road companies, discussed infra § 495 b; and this 
rule applies to a grant of the right of eminent do¬ 
main to a particular university which is in a class 
by itself.i While the legislature may not arbitrarily 
discriminate between corporations of the same 
class,2 discriminatory provisions of a statute, based 
on reasonable grounds,^ such as the grant of spe¬ 
cial privileges to large irrigation systems, which 
are denied to smaller ones,4 have been held not in¬ 
valid as class legislation. So, the legislature may 
discriminate between different kinds of insurance 
companies, where a Valid distinction exists,5 or 

Ind.—^Russell v. Trustees of Pur¬ 
due University, X68 N.E. 629, 201 
Ind. 367, 65 AL.R. 1384. 

R.I.—Mexican Petroleum Corpo¬ 
ration V. Bliss. 110 A. 867, 43 R.I. 
243. 

Statute held not In violation of rule 
A statute taxing portion of corpo¬ 
ration’s intangible prdperty which is 
capital doing business within state, 
was held not unconstitutional as dis¬ 
criminating among corporations of 
the same class. 

R. I.—Mexican Petroleum Corporation 
V. Bliss, supra. 

3. U.S.—Lake Terminal R. Co. v. U. 

S., D.C.Ohio, 34 F.Supp. 963. 

Minn.—Muller v. Theo. Hamrn Brew¬ 
ing Co., 268 N.W.' 204, 197 Minn. 
608. 

N.Y.—^People ex reL Bryant v. Sher¬ 
iff of Erie County, 206 N.T.S. 633, 
123‘Misc. 859. 

Or.—^Methodist Book Concern v. Gal- 
loway,j 208 P.2d 319, 186 Or. 585. 
Membership corporations and asso« 
clations 

‘ Civil Rights Law § § 6 3—5 6, requir¬ 
ing meriabershlp corporations and as¬ 
sociations which require membership 
oath to file sworn copy of constitu¬ 
tion, by-laws, oath, and membership, 
and prohibiting sending of anony¬ 
mous communications, etc., is not 
arbitrary and discriminatory because 
it excepts labor and benevplen^: or¬ 
ders named in Benevolent Orders 
Law. 

N.T.—People ex rel. Bryant v. Sher¬ 
iff of Erie County, 206 N.T.S. 633, 
123 Misc. 859. 

Idaho.—^Big Wood Canal Co. v. 
Chapman, 263 ,P. 45, 45 Idaho 380. 

5. Md.—^Weer v. Page, l4l A 618, 
155 Md. 8,6. , 

S. C.—^Hend,erson v. McMaster, 88 S. 
E. 645, 104 S.C, ^268, 

S.D.^Bamett v. Siewert, 268 N.W. 
425, 64 S.D. 607. 


Ky.—Kenton & Campbell Benev. Bur¬ 
ial .Ass’n V, Quinn, 50 S.W.2d 554, 
244 Ky. 260. 

95. Iiid.—^Pittsburgh,' etc., R: Co. v. 
Montgomery, 49 N.E. 682,. 162 Ind. 

‘ 1, 71 Am.S.R. 301, 69 L.R.A. 875. 

96. Ind.—State v. Richcreek, 77 N. 
E. 1085, 167 Ind. 217, 119 Am.S.R. 
491, 6 L.R.A,N.S., 875, 10 Ann.Cas. 
.899. 

N.H.—^Appeal of Wopdbury, 96 A 
299, 78 N.H. 50. 

Pa.-pCommercial Banking Corp. v. 

Freeman, 46 A.2d 233, 353 Pa, 5.63. 
Va.—French v. Cumberland Bank’ & 
Trust Cp., 74 S.E.2d 265, 194 Va, 
475. * 

97. Ark.—^Mechanics’ Bldg., etc.. As¬ 
soc. v. Coffman, 162 S.W. 1090, 110 

' Ark. 269. 

Iowa.—Brady v. .Mattern, 100 N.W. 

358, 125 Iowa 168, 106 Am.S.R. 291. 
Mich,-7—People’s Bldg., etc.,. Assoc, v. 

Billing, 62 N.W. 373, 104 Mich. 186. 
Mo.—State ex reh Gre^t American 
Home Sav. Institution' v., Lep, 233 
S.W. 20, 288 Mo. 679. 

98. Tenn,—^Life & Casualty Ins. Co. 
of Tennessee V. McCormack, 125 S. 
W.2d 161, 174 Tenn. 827—Continen¬ 
tal F/Ins. Co. V Whitaker, 79 S.W. 
119,' 112 Tenn. 151, 105 Am.S.R. 
916, 64 L.R.A 451. 

Tex,-^James v. Gulf Ins. Co., Civ. 
App., 179 S.W.2d 397, revei^sed on 
other grounds 185 S.W. 2d 9^6, 143 
Tex. 424. 

Imposing attorney’s fees. 

Statute subjecting insurance com¬ 
panies to liability for attornpy’s fees 
on appeal when judgment against 
such companies is affirmed is not 
unconstitutional as, class legislatipn. 
Ori—Spicppr V Ben^efjt ,Ass’n of Ry. 
En^ployees, 21^ P.2d :i87, 142 Or. 
674, 90 A.L.R. 617. ' ■ 

26 Q.J. p 162 note 68. 

99. Ohio.—Urner y, Qutcalt, 168 N. 

J E. 55, 32 Ohio App. 367. : 
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make certain providons applicable only to banking 
corporations doing business as trustees,® 

' Statutes have been declared void as providing 
unreasonable discriminations against particular cor¬ 
porations^ or classes of corporations® or as unrea¬ 
sonably granting special privileges or immunities 
to certain corporations only.®*^ 

The legislature may differentiate between foreign 
and domestic corporations,®*'^® provided the dif¬ 
ferences between the two classes of corporations 
have a rational relationship to the purposes of 
the statute.® A statute applying solely to corpora¬ 
tions doing business in counties having a certain 
population has been held invalid.^® The exclusion 
of express, steamship, and telegraph corporations 
from a statute specifying the classes of corporations 
which may engage in the business of receiving mon¬ 
ey for transmission has been upheldi®*^ 


16A C.J.S. 

t. PuTjlic Service Corporations 

Public Service corporations constitute a distinct class 
subject to special legislative treatment. 

Public service corporations constitute a distinct 
class,which may be regulated by direct legisla¬ 
tion, provided the legislation applies alike to all such 
corporations of the same class .12 It follows that 
statutes which prescribe the rates to be charged by 
public service corporations are not void for failure 
to make similar regulations for other corporations,!® 
but that a statute is void which regulates or pre¬ 
scribes rates for certain corporations without ap¬ 
plying equally to all corporations of the class to 
which they belong.'i^ A statute authorizing a utility 
company to expropriate rights of way is not un¬ 
constitutional as creating an illegal classification.i^*® 

The legislature may enact laws applicable to par¬ 
ticular classes of public service corporations, such 
as warehousemen,!^ power or water companies,!® 


Tex.—James v. Gulf Ins. Co., Civ. 
App., 179 S.W.2d 397, reversed on 
other grounds 185 S.W.2d 966, 143 
Tex. 424. 

Va.—Farmers' & Mechanics' Benev. 
Fire Ins. Ass’n of Roanoke and 
Botetourt Counties v. Horton, 160 

S.E. 315, 157 Va. 114. 

Classifications held reasonable and 
valid 

(1) Statute discriminating between 
ordinary fire insurance and mutual 
fire insurance. 

S.C.—^Henderson v. McMaster, 88 S. 

B, 645. 104 aC. 268. 

Va.—^Farmers' & Mechanics’ Benev. 
Fire Ins. Ass’n of Roanoke and 
Botetourt Counties v. Horton, 160 
S.E. 315, 157 Va. 114. 

(2) Statute applying exclusively to 
life or casualty insurance companies 
operating on the assessment plan. 
Mo.—^Haynie v. Benights Templars' & 

Masons' Life Indemnity Co., 41 S. 
W. 461, 139 Mo. 416. 

(3> Statute regulating fraternal 
beneficial associations transacting 
the business of life Insurance. 

Tenn.—^Hamilton Nat. Bank v. Am- 
ster, 184 S.W. 6, 134 Tenn. 637. 

(4) Statute applying to regular 
life insurance companies, but not to 
mutual benefit societies. 

Ill*—^People T. Commercial L. Ins. 
Co., 93 N.R 90, 247 Ill. 92. 

(6) Statute applying to stock sure¬ 
ty companies, but not to mutual in¬ 
surance companies authorized to do 
a surety bond business. 

S.D.—Barnett v. Siewert, 268 N.W. 
425, 64 S.D. 607. 

(6) Statute relating to incorporat¬ 
ing banks and trust companies, but 
not applying to private bankers or 
to establishment of branch banks by 
existing corporations. ‘ 


Md.—^Weer v. Page, 141 A. 618, 155 
Md, 86. 

6. Cal.—^In re Barnett’s Estate, 275 
P. 463. 97 CaLApp. 138. 

7. Ill.—People V. Blocki, 67 N.E. 
809, 203 Ill. 363. 

8. Kan.—^Livingston v. Susquehanna 
Oil Co., 216 P. 296, 113 Kan. 702. 

Vt.—State V. Cadigan, 50 A. 1079, 73 
Vt. 245, 87 Am.S.R. 714, 57 L.R.A. 
666 . 

Frovlslon for attorney’s fee 
L.1893 c 187, Gen.Stl916 §§ 6873- 
6879, requiring all private corpora¬ 
tions doing business in the state, ex¬ 
cept all steam surface railways and 
corporations producing farm prod¬ 
ucts to pay their employees wages 
weekly, in so far as providing that 
a judgment for wages may include 
a reasonable attorney’s fee as costs, 
unreasonably discriminates not only 
between corporations and individuals, 
but also between difCerent kinds of 
corporations. 

Kan.—^Anderson v. TJncle Sam Oil 
, Co., 186 P. 198, 106 Kan. 483. 

8.5 Ind.—^Evansville & O. Val. Ry. 
Co. V. Southern Ind. Rural Elec. 
Corp„ 109 N.B.2d 901, 231 Ind. 648. 

8.10 U.S.—^Manufacturers Life Ins. 
Co. V. U. S., Ct.Cl., 32 P.Supp. 284. 

9. Cal.—^Franscioni v. Soledad Land, 
etc., Co., 149 P. 161, 170 Cal. 221. 

Or.—^Methodist Book Concern v. Gal¬ 
loway, 208 P.2d 319, 186 Or. 585. 
Vt.—State V, Cadigan, 60 A. 1079, 73 
Vt 245, 87 Am.S.R. 714, 67 L.R.A. 
666 . 

10. TJ.S.—Etowah Light, etc., Co. v. 
Yancey, C.C.Tenn., 197 F. 845, ap¬ 
peal dismissed 199 P. 988, 117 C 
C.A. 663. 

10.5 Pa.—Commercial Banking Corp. 
V. Freeman, 46 A,2d 233, 363 Pa. 
563« 


11. U.S.—Budd V. People, N.Y., 12 
S.Ct 468, 143 U.S. 617, 36 L.Ed. 247. 

Ill.—McDougall V. Lueder, 68 N.E.2d 
899, 389 Ill. 141, 166 A.L,R. 1069. 

12. Ind.—^Winfield v. Public Service 
Commission of Indiana, 118 N.E. 
531, 187 Ind. 63. 

Tenn.—Stocker v. City of Nashville, 
126 S.W.2d 389, 174 Tenn. 483, 124 
A.L.R. 345. 

13. Mass.—Commonwealth v. Inter¬ 
state Consol. St R. Co., 73 N.E. 
530, 187 Mass. 436, 11 L.R.A.,N.S., 
973, 2 Ann.Cas. 419, affirmed 28 S. 
Ct 26, 207 U.S. 79, 52 L.Ed. Ill, 12 
Ann.Cas. 656. 

Wash.—Pacific Inlsund Tariff Bureau 
V. Schaaf, 95 P.2d 781, 1 Wash.2d 
210 . 

12 C.J. p 1136 note 64. 

14. Cal.—San Francisco v. Spring 
Valley W^-ter Works, 63 Cal. 608. 

Mich.—Stimson v. Muskegon Boom- 
. ing Co., 69 N.W. 142, 100 Mich. 347. 

14.5 La.—Louisiana Power & Light 
Co. V. Mosley, App., 18 So.2d 210. 

15. Tex.—Interstate Forwarding Co. 
V. Vineyard, Civ,App., 3 S.W.2d 
947, reversed on another ground 
Interstate Forwarding Co. v. Vln- 
yard, 49 S.W.2d 403, 121 Tex. 289. 

Purnisliiag list of property stored 
Statute requiring warehousemen to 
furnish tax assessor with list of 
property stored is not Invalid for 
arbitrary classification. 

Tex.—Interstate Forwarding Co, v. 
Vineyard, Civ.App., 8 S.W.2d 947, 
reversed on another ground Inter¬ 
state Forwarding Co. t. Vinyard, 
49 S’W.2d 403, 121 Tex. 289. 

16. Pa.—Reeves v. Philadelphia Sub¬ 
urban Water Co., 135 a, 362, 287 
Pa. 376, error denied 186 A. 626, 
288 Pa. 418. 
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railroad companies,'^and other common carriers.^^ 
A statute placing privately owned public utility cor¬ 
porations under the supervision of the public service 
commission, but excepting municipal corporations 
engaged in like .service, has been held reasonable 
and valid.^® The legislature also may make reason¬ 
able discrimination between different kinds of car¬ 
riers ,20 as by discriminating between steam trunk 
line railroads and local transportation companies op¬ 
erating electric railways chiefly as carriers of pas¬ 
sengers in metropolitan areas.^i Statutes applying 
to railroad companies are not rendered void by rea¬ 
son of provisions expressly exempting from their 
operation street railroad companies^^ or terminal 
companies.23 The doctrine of classification does not 
render unconstitutional as class legislation a statute 
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applying only to one street railway corporation,, 
where there was no other street car line in that 
particular locality.24 

Legislation which has been held valid although ap¬ 
plying exclusively to railroad companies includes, 
among other enactments,25 acts requiring railroad 
companies to fence their tracks and making them 
liable for cattle killed by reason of failure to 
fence,26 a statute making railroad companies liable 
for fires set by them, irrespective of their negli- 
gence,2’3^ and a statute providing that the presump¬ 
tion, in all cases where a party riding on a railroad 
is injured, shall be against the company.28 Statutes 
allowing double damages against railroad com¬ 
panies for certain injuries have been sustained in 


statute ezemptlngr from taxation 
property of power companies used in 
developing* or transmitting electrical 
energy for pumping water for irriga¬ 
tion was held not void as fixing un¬ 
reasonable classification. 

Idaho.—Williams V Baldridge, 284 P. 
203, 48 Idaho 618. 

17. Ala,—State v. Simons, 40 So. 
662, 146 Ala, 95. 

Ill.—Shellabarger Elevator Co. v. Illi¬ 
nois Cent. R, Co., 116 N.E. 170, 278 
Ill. 333, Lr.R.A.1917E 1011. 

Ind.—Pittsburg, C. & C. & St. L. By. 
Co. V. Chappell, 106 N.E. 403, 183 
Ind. 141, 

12 C.J. p 1186 note 60. 

18. Colo.—Greeley Transp. Co. v. 
People, 245 P. 720, 79 Colo. 307. 

Pla.—Sanders v. City of Daytona 
Beach, 116 Sb. 23, 95 Pla, 279. 

Va.—Joyner v. Matthews, 68 S.E.2d 
127, 193 Va. 10. 

Statutes held valid 

(1) Act defining common carrier 
as including corporations and per¬ 
sons affording transportation simi¬ 
lar to that afforded by railroads and 
in competition therewith, and de¬ 
claring persons or corporations with¬ 
in definition affected with public in¬ 
terest and puMle utilities. 

Colo.—Greeley Transp. Co. v. People, 
246 P. 720, 79 Colo. 307. 

(2) Franchise to motorbus corpo¬ 
ration to use city streets for trans¬ 
portation of white passengers only. 
Pla.—Sanders v. City of Daytona 

Beach, 116 So. 23, 95 Pla. 279. 

(3) Statute giving statutory action 
for damages on freight loss claim as 
admitted where neither paid nor re¬ 
jected within ninety days. 

Ind.—Jackson v. Mauck, 126 N.E. 861, 
189 Ind. 262—Clift v. Southern Ry. 
Co., 124 N.E. 457, 188 Ind, 472. 

19. Or.—Yamhill Electric Co. v. 
'City of McMinnville, 274 P. 118, 

130 Or. SO'O, rehearing denied 280 
P. 6^4, 190 Or. 309, appeal dismiss¬ 


ed and certiorari denied 50 S.Ct. 
159, 280 U.S. 531, 74 L.Ed. 596. 

20. U.S.—Grolbert v. Oklahoma Tax 
Commission, D.C.Okl., 60 F.2d 301 
—^Roadway Express v. Murray, D. 
C.Okl., 60 P.2d 293. 

Statute held valid 

Statute regulating use of high¬ 
ways by carriers and exempting 
those carrying milk or milk products 
from producers to purchasers, or 
transporting perishable farm prod¬ 
ucts or live stock to market, in case 
of emergency, was not unconstitu¬ 
tional for arbitrary discrimination. 
Tenn,—East Tennessee & Western 
North Carolina Motor Transp. Co. 
V. Carden, 50 S.W.2d 230, 164 Tenn. 
416. 

21. Ill.-^People V. City of Chicago, 

182 N.E. 419, 349 Ill. 304. i 

22. Kan.—^Erb v. Morasch, 56 P. 

133, 60 Kan. 251, affirmed 20 S.Ct. i 
819, 177 U.S. 684, 44 L.Ed. 897. | 

23. Mass.—^Dunbar v. Boston, etc., 
R. Corp„ 63 N.E. 916, 181 Mass. 
383. 

24. Ark.—^Ft. Smith Light & Trac¬ 
tion Co. V. Board of Improvement 
of Paving Dist. No. 16, 276 S.W. 
1012, 169 Ark. 690, affirmed 47 S. 
Ct. 695, 274 U.S. 387, 71 L.Ed. 1112. 

25. Particular acts held valid 

(1) Regulating rates and facilities. 
Neb.—^State v. Missouri Pac. R. Co., 

115 N.W. 614, 81 Neb. 15. 

(2) Providing that the rules of any 
railroad relief association ■ requiring 
an employee becoming a member to 
agree to waive any claim to damages 
for injury or death shall be void. 

Ind-—Baltimore, etc., R. Co. v. Ha¬ 
gan, 109 N.E. 194, 183 Ind. 522. 

(3) Imposing penalty in fixed sum 
in cases of persons negligently killed 
who were not employees, and, as to 
employees, giving right of action for 
damages actually sustained, and 
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making persons and corporations 
other than those operating railroad 
liable for all damages by negligent 
killing. 

Tex.'—Clay v. Atchison, T. & S. P. 
Ry. Co., Civ.App., 201 S.W. 1072, af¬ 
firmed, Com.App., 228 S.W. 907. 

(4) Prohibiting the issue of free 
passes except of certain employees. 
Iowa.—Schultz V. Parker, 139 N.W. 

173, 158 Iowa 42, Ann.Cas.l915D 
553. 

(5) Requiring shipper of a car 
load or loads of goods to be carried 
without extra charge. 

Kan.—^Atchison, etc., R. Co. v, Camp¬ 
bell, 66 P. 509, 8 Kan.App. 661. 

(6) Authorizing an entry on land 
to make a preliminary survey of 
proposed railroad line subject to lia¬ 
bility for all damages done to the 
land. 

Ala.—State v. Simons, 40 So. 662, 145 
Ala. 95. 

(7) Requiring all railroad compa¬ 
nies exercising the power of eminent 
domain to pay the landowner rea¬ 
sonable attorney's fees incident to 
the condemnation proceedings or ap¬ 
peal therefrom. 

Iowa.—Gano v. Minneapolis, etc., B. 
Co., 87 N.W. 714, 114 Iowa 713, 
89 Am.S.R. 393, 55 L.R.A. 263, af¬ 
firmed 23 act. 854, 190 U.S. 557, 
47 L.Ed. 1183. 

(8) Requiring notices to be posted 
as to whether trains are on time. 
Ind.—State v. Indiana & I. S. R. Co., 

32 N.E. 817, 133 Ind. 69. 

12 C.J. p 1135 note 62. 

26. Tenn.—Illinois Cent. R. Co. v. 
Crider, 19 S.W. 618, 91 Tenn. 489. 

12 C.J, p 1135 note 56. 

27. Ind.—Pittsburg, etc., R. Co. v. 
Chappell, 106 N.E. 403, 183 Ind. 
141. 

28. Ga.—^jVugusta, etc., R. Co. v. 
- Randall, 4 S.E. 674, 79 Ga. 304. 
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some jurisdictions*® and declared invalid in others.*® 
Statutes prohibiting the buying and selling^ of any 
railroad pass, which, by virtue of the conditions ex¬ 
pressed thereon, is not transferable,^^ or requiring 
a railroad company to maintain a station built in 
consideration of any donation to it, if at a place 
where a post office has been established and a city or 
town has grown up;®^ and an ordinance singling 
out particular railroad .tracks and ordering their 
removal as a nuisance,have been held invalid for 
unreasonable discrimination against railroads. A 
statute requiring railroads to supply uniforms for 
their employees has been held both valid^®*® and in¬ 
valid. 

DiscTWiUiCLtio^ between municipolly owned and 
pTivotely owned utilities* Fact that a municipality 
which owns or operates a public utility is acting in 
its proprietary capacity in the conduct of private 
business does not render invalid a classification 


which divides owners of such utilities into publicly 
owned corporations and those privately owned. 

I 495, - Regulation of Professions, Occu¬ 

pations, and Business 

Professions, occupations, and businesses may be clas¬ 
sified by the legislature according to natural and reason¬ 
able lines of distinction, and if a statute affects alike 
all persons of the same class it is not invalid as class 
legisiation; but statutes which are restricted to certain 
professions, occupations, etc., without any reasonable 
basis of distinction, are invalid. 

aassification of businesses, occupations, and call¬ 
ings may be made according to natural, reasonable, 
and well-recognized lines of distinction,^^ and the 
mere fact that a statute or ordinance applies only to 
a particular position^e or profession,or to a par¬ 
ticular trade, occupation, or business,^^ or dis¬ 
criminates between persons in different classes of 
occupations or lines of business,does not render 


29. Mo.—^Hamilton v. Missouri Pac. 
R. Co., 87 Mo. 85. 

12 C.J. p 1135 note 58. 

30. Neb.—Atchison & N. R. Co. v. 
Baty, e Neb. 37, 29 Am.R. 356. 

31. Ill.—Allardt v. People, 64 N.E. 
633, 197 Ill. 501. 

32. Mo.—State v. Chicago, etc., R. 
Co., 152 S.W. 28, 246 Mo. 512. 

33. Ill.—^People V. Blocki, 67 N.E. 
809, 203 Ill. 363. 

33.5 Mass.—McQuade ,v. New York 
Cent. R. Co., 68 N.E.2d 185, 320 
Mass. 35. 

33.10 Mich.—^Woodward v. Pere 
Marquette Ry. Co., 19 N.W.2d 489, 
312 Mich. 67. 

34. Iowa.—Pennington v. Town of 
Sumner, 270 N.W. 629, 222 Iowa 
1005, 109 A.L.R. 355. 

Bates chargeable 

Statute permitting municipality to 
contract for payment of municipally 
owned public utility plants and pro¬ 
viding that contract should specify 
maximum rate chargeable is not un¬ 
constitutional as discriminatory 
against privately owned utilities by 
permitting municipality to fix rates 
suflicient to pay for property, since 
private corporation may be presum¬ 
ed to intend to make whatever profit 
business wi^ll allow, and municipality 
may go into business only on theory 
that public welfare will thereby be 
subserved. 

Iowa.—Penningtpn v. Toym of Sum¬ 
ner, supra, 

35. Cal.—City of Los Angeles v.' 
Tannahill, 233 P.2d 671, 106 Cal,, 
ApP-2d 641. 

Fla-i^-^Joleman v. State ex rel. Cass, 
198 So. 695, 144 Fla. 488. 

Ky.—Cpmmonwealth v. G-riffen, 105 
1063, 268 Ky. 830—Jewell 


Tobacco Warehouse Co. v. Kemper, 
268 S.W. 324, 206 Ky. 667. 

Pa.—Corpus Juris cited lu Laplacca 

V. Philadelphia Rapid Transit Co., 
108 A. 612, 613, 265 Pa. 304. 

Tenn.—Kirk v. State, 150 S.W. 83, 
126 Tenn. 7, Ann.Cas.l913D 1239. 

36. Ala.—Matter of Dorsey, 7 Port. 
293. 

Mont.—Gullickson v. Mitchell, 126 P. 

2d 1106, 113 Mont. 359. 

N.T.—Coni on v. Marshall, 69 N.Y.S. 
2d 52, 185 Miso. 638, affirmed 68 N. 
Y.S.2d 438, 271 App.Div. 972. 

Judges and other public officers 

Judges of supreme court, judges 
of district court, members of'railway 
commission, and members of board 
of control, respectively, constitute 
separate and distinct classes for pur¬ 
poses of legislation regarding them. 
Neb.—State ex rel. Taylor v. Hall, 
262 N.W. 835, 129 Neb. 669. 

37. Idaho.—^Ex parte Bottjer, 2-60 
P. 1096, 45 Idaho 168. 

Tex.—Sherman v. State Board of 
Dental Examiners, Civ.App., 116 S. 

W. 2d 843. ‘ ' 

12 C.J. p 1136 note 78. 

Advertising by professional men 
may be restricted by legislature. 
Mass.-r-Commonwealth Vj Brown, 20 
N.E.2d 478, 302 Mass. 523, appeal 
dismissed 60 S.Ct. 96, 308 U.S. 604, 
84 L.Ed. 432. 

38. Ill.—^Krebs v. Board of Trustees 
of Teachers’ Retirement System, 
102 N.E.2d 321, 410 Ill. 436, 27 .A.L. 
R.2d 1434. 

Ind.—School City df Elwood v. State, 
180 N.E. 471, 203 Ind. 626, ,81 A.L.R. 
1027. • ■ , . 

La.—^Hammett v. Fire Ass’n of Phil¬ 
adelphia, App., 167 So. 323, affirm-', 
ed 160 So. 302, 181 La. 694. 

12 p 1136 notes 79, 80, p 11,37 
note 81. 


A single industry may be singled 
out for regulation even though there 
are others similar In nature. 

Fla.—Mayo v. Polk Co., 169 So. 41, 
124 Fla. 534, appeal dismissed Polk 
Co. V. Mayo, 67 S.Ct. 39, 299 U.S. 
607, 81 L.Ed. 376. 

Ouly one person affected 
The mere fact that only one per¬ 
son operating a business Is affected 
by a regulation designed to localize 
the operation of such business in a 
certain district in the city does not 
show arbitrary and unreasonable or 
unjust, discrimination in violation of 
organic rights. 

U.S.—Texas Co. v. Oity of Tampa, 
C.C.A.Fla., 100 F.2d 347. 

39. Cal.—Ex.parte Willing, 86 P.2d 
663, 12 Cal.2d 591. 

Pacific Gas & Electric Co. v. 
Moore, 98 P.2d 819, 37 Cal.App.2d 
91. 

Ill.—People V. Walsh, 17.8 N.E. 343, 
346 Ill. 62. 

Ky.—Ratliff v. Hill, 168 S.W.2d 336, 
293 Ky. .36, 146 ,A.L.R. 764—Mark- 
endorf v. ^Friedman, 133 S.W.2d 516, 
280 Ky. 484, 127 A.L.R. 416, appeal 
dismissed Friedman v. Markendorf, 
60 S.Ct 610, 309 U.S. 627, 84, L.Ed. 
987. 

Mich.—Erdman v. Great Northern 
Life Ins. Co., 236 N.W. 260, 263 
Mich, '679. 

Minn,—State v. Graves, 207 N.W. 
660, 166 Minn. 496—State v. 

Graves, 201 N.W. 933, 161 Minn. 
422, error dismissed Graves v. 
State of Minnesota, 46 S.Ct. 335, 
270 U.S. 669, 70 L.Ed. 790. 
Tenn.-^Saunders v. Swahn, 292 S.W. 
468, 155 Tenn. 310. 

Tex.—^Robertus v. State, 46 S.W.2d 
595, 119 Tex.iCr. 370., 

Wash,—Laughney y. Maybury, 269 P. 

, 17, 146 Wash. 146,, 64 A.L.R. 393. 
Wis.—State ex reL Finnegan v. Lin- 


262 



16A C.J.S. 

it unconstitutional as class legislation, and such stat¬ 
utes are valid whenever the partial application or 
discrimination is based on real and reasonable dis¬ 
tinctions existing in the subject matter, and af¬ 
fects alike all persons of the same class or pursuing 
the same business under the same conditions 
but statutes arc void as class legislation wherever 
they are restricted in their application to certain 
professions, trades, occupations, or businesses with¬ 
out any reasonable basis for such partial applica- 

coin Dairy Co.. 266 N.W. 197, 221 
Wls. 1, rehearing: denied 265 N.W. 

851, 221 Wis. 1. 

12 C.J. p 1137 note 82. 

Bank officials 

Statute declartoff receipt of de¬ 
posits of epecifled, kinds in Insolvent 
bank to be embezzlement was not un¬ 
constitutional as class legislation 
because it was directed against bank 
officials and not against employees. 

Ill.—People, T. Tallmadge, 169 N.E. 

319, 328^111. 210. , , 

40. U.S.—Franklin Process Co. v; 

Hoosac Mills Corporation, D.Cr 
Mass., 8‘ P.Supp. 552, reversed on 
other grounds Butter v. U. S., C.C, 

A„ 78 F.2d 1, affirmed 56 S.Ct. 312, 

297 U.S. i, 80 L.Ed. 477, 102 A.L.R. 

914, 

Cal.—Ex parte Willing, 86 P.2d 663, 

12 Cal.2d' 591—Ex parte Weisberg, 

12 P.2d 446, 216 Cal. 624. 

F^.—Mayo v. Folk Co., 169 So. 41, 

124 Fla. 534, jippeal dismissed Polk 
Co. V. Mayo, 67 g.Ct. 39, 299 U.S. 

507, 81 L.Ed. 3T6. 

Idaho.—Ex parte Bottjer, 260 P. 1095, 

46 Idaho l68. 

La.—State v. Malory, 123 So., 310, 168 
La. 74i 

State V. Schlemmer, 8 So. 307, 42 
La.Ann. 1166, 10 L.R.A. 135. 

Minn.—Minnesota Wheat Growers’ 

Co-op. Marketing Ass’n v. Hug¬ 
gins, 203 N.W.' 420, 162 Minn. 471, 

Neb.—State v. Drayton, 117 N.W. 

768, 82 Neb. 254, 130 Am.S.R. 671, 

23 L.R.A.,N.S., 1287. 

N.T.—Gatto V. Gilmore, 213 N.T.S. 

217, 126 Misc. 47. 

Pa.—Bell V. Barclay-Westmoreland 
Trust Co., Com.Pl., 26 West. 117. 

Okl.—Spiers v. Maimolia Petroleum 
Co., 244 P.2d 843, 206 Okl. 503; 

Spiers v. Magnolia Petroleum Co., 

244 P.2d 860, 206 Okl. 609; Spiers 

V. Magnolia Petroleum Co., 244 P. 

2d 852, 206 Okl. 610. 

Or.—Thompson v. Dickson, 275 P. 

2d 749, 202 Or., 394—State ex rel. 

Veatch v. Franklin, 98 P.2d 724, 163 
Or, 600. 

Tenn.—Saunders v. Swann, 292 S.W. 

458, 155 Tenn. 310. 

Tex.—Shernian y. State Board of 
Dental Examiners, Civ.App., 116 S. 

W. 2d 843—bity ‘ of Beaumont v. 

Sam’s 1^0^ Office, ,Civ.App,, 31 S. 

W.2d 882, reversed on other 
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tion or discrimination, or whenever persons engaged 
in the same business are subject to different re¬ 
strictions or are given different privileges under the 
same conditions.'^! The legislative classification is 
entitled to great weight and will not be set aside un¬ 
less it is clearly arbitrary and capricious.'^!-! 

These rules have been applied in determining the 
constitutionality of statutes relating to agents,^'!-2 
attorneys,4!-3 barbers,^!-** banks and bankers,^!-® 

Pa.—Com. V. Male, 60 Pa.Dist. & Co. 
649, 22 Leh.L.J- 377, 39 Mun.L.R. 
110 . 

R.I.—Opinion to the House of Repre¬ 
sentatives, 96 A.2d 623, 80 R.I. 281. 
12 IC.J. p 1136 note 76. 

41.1 Del.—U n i t e d Cigar-Whelan 

Stores Corp. v. Delaware Liqiuor 
Commission, 15 ‘A.2d 442, 2 Terry 
74. 

41.2 Drummers' 

A state has no power to restrict 
drummers for wholesale houses 
from taking orders for goods from 
the public generally, and a statute 
confining the taking of" orders for 
goods to merchants only, is class 
legislation. 

Idaho.—In re'Abel, 77 P. 621, 10 Ida¬ 
ho 288. 

41.3 Fla.—Love v. Sheffelin, 7 Fla. 
40. 

Mo.—O’Connor v. St. Louis Transit 
Co., 97 S.W. 160, 198 Mo. 622, 115 
Arh.S.R. 495, 8 Ann.Cas. 703. 

Free representation 

The practical difficulties involved 
in the securing of support by one 
person from a person residing in an¬ 
other state constitute a valid basis 
for granting free legal representa¬ 
tion in such cases and denying it in 
cases where both persons are resi¬ 
dents of the same state. 

Ky.—^Duncan v. Smith, 262 S.W.2d 
373. 

41.4 Price regulation 
The statute authorizing state board 

of barber examiners to fix minimum 
prices for barbers’ services is invalid 
as class legislation, since there is 
no adequate reason why barbers as a 
class should be singled out for price 
legislation. 

Ind.—State Board of Barber Exam¬ 
iners V. Cloud, 44 N.B.2d 972, 220 
Ind. 562. 

Tips 

Statute permitting proprietor of 
barber shop to accept tips, but mak¬ 
ing it a crime for his employees en¬ 
gaged in like services in same shop 
to do so, is based on an arbitrary 
and unreasonable classification. 

Iowa.—^Dunahoo v. Huber, 171 N.W. 
123, 185 Iowa 753. 

41.5 Idaho.—^Ex parte Bottjer, 260 
P. 1096, 45 Idaho 168. 


grounds Sam’s Loan Office v. City 
of Beaumont, Com.App., 49 S.W-2d 
1089. 

Robertus v. State, 45 S.W.2d 595, 
119 Tex.iCr. 370. 

Wis.—State ex rel. Finnegan v. Lin¬ 
coln Dairy Co., 265 N.W. 197, 221 
Wis. 1, rehearing denied 265 N.W. 
851, 221 Wis. 1;—^Ex parte Kreutzer, 
204 N.W. 696, 187 Wis. 463. 

12 C.J. p 1137 note 83. 

Competing businesses 

The equal privileges and immuni¬ 
ties' provision of the state constitu¬ 
tion does not require generally simi¬ 
lar commodities or businesses which 
are in competition with each other 
to he placed in the same class for 
excise tax piiirposee if the differences 
between them, are a j^st basis for 
different classification. 

Wash.—Texas Co. v. Cohn, 112 P.2d 
622, 8 Wash.2d 360, followed in In¬ 
land Empire Refineries v. State, 
112 P,2d 641, 8 Wash.2d 723 and 
Montana Headlight Oil Co. v. State, 
112 P.2d 641, 8 Wash.2d 724. 

41. U.S.—Butler-Newark Bus Line 
V. Sinclair, D.aN.J., 34 F.2d 780. 
Ala,—^Alabama Independent Service 
Station Ass’n v. McDowell, 6 So. 
2d 502, 242 Ala. 424. 

Ariz.—^Prescott Courier v. Moore, 274 
P. 163, 35 Ariz. 26. 

Cal.—^Bautista v. Jones, 155 P.2d 
343, 25 Cal.2d 746. 

Deese v. City of Lodi, App., 69 
P.2d 1005, 21 Cal. 631. 

Idaho.—Corpus Juris cited in State 
V. Crosson, 190 P. 922, 923, 33 Idaho 
140. 

Ill.—^Berry v. City of Chicago, 151 N. 
E, 681, 320 Ill. 636—People v. 

Schaeffer, 142 N.E. 248, 310 Ill. 674. 
N.T.—Corpus Juris Secundum cited 
In Commissioners of State Ins. 
Fund V. Dinowitz, 39 N.T.S.2d 34, 
37, 179 Misc. 278, 

Corpus Juris Secundum quoted 
in People v, Marcello, 25 N.T.S.2d 
633, 537. 

N.C.-TState v. Glidden Co., 46 S.E.2d 
860, 228 N.C. 664. 

Ohio.—Frecker v. City of Dayton, 90 
N.E.2d 861, 163 Ohio St. 14. 

Or.—^Anthony v. Veatph, 220 P.2d 
493, 189 Or. 462, rehearing denied 
221 P.2d 676, 189 Or. 462, appeal 
dismissed 71 S.Qt. 499, 340 U.S. 923, 
95 L.Ed. 667. 
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bakers,cliain stores,citrus fruits,cleaners I and medicines,educational institutions,^ 
and dyers,copyrights,^^*!® dentists,drugs I 


Va.—^Preneli v. Cumberland Bank & 
Trust Co., 74 S.E.2d 265, 194 Va. 
475. 

Statute held valid 

Mutual savings banks and com¬ 
mercial banks are distinct, and a 
statute providing that deposits in 
mutual savings banks payable to ei¬ 
ther of t'wo persons or survivor 
should become the property of such 
persons as joint tenants is not un¬ 
constitutional as class legislation. 
Wash.—^In re Peterson's Estate, 45 
P.2d 45, 182 Wash. 29. 

Stockholders* Uability 
The statute -which imposes double 
liability on stockholders of bank in 
receivership, but which does not ap¬ 
ply to trust companies, does not vio¬ 
late constitutional prohibition 
against granting special or exclusive 
privileges or Immunities to any cor¬ 
poration or individual. 

Pa.—^Harr v. Boucher, 15 A.2d 699, 
142 Pa,Super. 114. 

41.6 Bakers 

Lsl —State v. Schlemmer, 8 So. 307, 
42 Lia.Ann. 1166, 10 L..R-A 135, 
Pa.—Commonwealth v. Slutzky, 43 
Pa.Dist. & Co. 178, 89 Plttsb.Leg. 
J. 612. 

41.7 Statute held valid 

The act imposing a tax on the con¬ 
ducting of business by a system of 
chain stores, does not deny to the op¬ 
erators of chain stores equal protec¬ 
tion of law because it excepts from 
the tax retailers selling products of 
their own production, manufacture 
and preparation. ^ 

Minn.—O. Thomas Stores Sales Sys¬ 
tem V.. Spaeth, 297 KW, 9, 209 
Minn. 504. 

41.8 Tex.—Texas Underwriters v, 
Martinal, Civ.App., 140 S.W,2d 682 
—^Berry v. McDonald, Civ.App.,* 
123 S.W:2d 388. 

Statute held valid 

The statute regarding the grading, 
stamping or certifying of citrus 
fruits is not discriminatory against 
growers of citrus fruits because stat¬ 
ute contains exception in favor of 
fruit shipped by express or parcel 
post and thereby favors those agen¬ 
cies over others in the transporta¬ 
tion of the products. 

Fla.—^Hutchins v. Mayo, 197 So. 495, 
143 Fla. 707, 133 A.L.R. 394. 

41.9 Particular statutes held valid 

(1) Cleaners’ and Dyers’ Act Is not 
discriminatory because it does not 
apply to larger establishments which 
a?:6 governed by different act. 

Cal .—^ parte Weisberg, 12 P.2d 
446, 216 CaL 624. 

(2) The act is not discriminatory 
because stores, hotels, hospitals, and 
sanitariums, not engaged in commer¬ 


cial cleaning and dyeing, are not in¬ 
cluded. 

Cal.—^Ex parte Weisberg, supra. 
Statute held invalid 
While the legislature may require 
cleaning and dyeing establishments 
to furnish a reasonable bond for the 
protection of patrons, a statute re¬ 
quiring the posting of a bond ,for the 
protection of “any person having 
dealings” with such concerns is dis¬ 
criminatory and void. 

Cal.—^Ex parte Weisberg, supra. 

41.10 Pooling of copyrights 

The Tennessee statute regulating 
the combining or pooling of copyright 
privileges within the state is void 
as class legislation because it is 
aimed only at proprietors of music 
copyrights and exempts performance 
of musical works which were protect¬ 
ed only at common law. 

U.S.—Buck V. Harton, D.C.Tenn., 33 
P.Supp. 1014. 

41.11 Minn.—State v. Graves, 207 N. 
W. 560, 166 Minn. 496—State v. 
Graves, 201 N.W. 933, 161 Minn. 
422, error dismissed Graves v. 
State of Minnesota, 46 S.Ct. 335, 
270 U.S. 669, 70 L.Ed. 790. 

Or.—Semler v. Oregon State Board 
of Dental Examiners, 34 P.2d 311, 
148 Or. 50, followed in Donohue v. 
Rosenthal, 34 P.2d 316, 147 Or. 408, 
and affirmed Semler v. Oregon 
State Board of Dental Examiners, 
55 S.Ct. 670, 294 U.S. 608, 79 L.Ed. 
1086. 

Tex,—Sherman v. State Board of 
Dental Examiners, Civ.App., 116 
S.W.2d 843. 

Va.—Goe v. Gifford, 191 S.E. 783, 168 
Va. 497. 

12 C.J. p 1136 note 78. 

Dentistry is a learned profession 
such that legislature has broad and 
clear right to restrict advertising 
therein. 

Mass,—iCommonwealth v. Brown, 20 
Nr,E.2d 478, 302 Mass. 623, appeal 
dismissed 60 S.Ct. 96, 308 U.S. 504, 
84 L.Ed. 432. 

Particular statutes held valid 

(1) Fact that applicant for den¬ 
tist’s license is graduate of dental 
col^lege in good standing bears di¬ 
rectly upon his qualifications, and 
statute is not imconstitiitional be¬ 
cause it excludes from practice all 
those not holding diploma from such 
college. 

Minn.—State v. Graves, 207 N.W. 
560, 166 Minn. 496—State v. Graves, 
201 N.W. 933, 161 Minn. 422, error 
dismissed Graves v. State of Min¬ 
nesota, 46 S.Ct. 335, 270 U.S. 669, 
70 L.Ed. 790. 

(2) The act empowering state 
board of dental examiners to revoke 
or suspend dentist’s license for ad- 
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vertising prices, terms, or fees for 
professional services, free dental ex¬ 
aminations or guaranteed dental 
service was not unconstitutional as 
class legislation. 

Va.—Goe v. Gifford, 191 S.E. 783. 

(3) The statute forbidding any 
person to conduct a dental office in his 
name unless he is personally present 
in the office a majority of the time, 
provided that statute should not pro¬ 
hibit any person from continuing to 
conduct any office legally conducted 
in the state when statute took effect, 
is not unconstitutional as creating 
a specially privileged class and as 
constituting an arbitrary classifica¬ 
tion rested solely on the mere caprice 
of time, and is not discriminatory 
because it absolutely forbids a den¬ 
tist from conducting two or more of¬ 
fices at the same time instead of 
merely making the act forbidden 
more difficult or expensive by the re¬ 
quirement of necessary prerequisites 
which are capable of being accom¬ 
plished. 

Wash.—Campbell v. State, 122 P.2d 
458, 12 Wash.2d 469. 

41.12 Mont.—Pike v. Porter, 253 P. 
2d 1056, 126 Mont 482. 

Advertising 

The statutory provisions excluding 
those who were not registered phar¬ 
macists from use of word “drug” 
in advertising household drugs bore 
no reasonable relationship to protec¬ 
tion of human life, health or safety 
but merely discriminated in favor of 
certain class, and were therefore un¬ 
constitutional and invalid. 

Mont. —Pike v. Porter, supra. 
Barbiturates 

The Act regulating and controlling 
the handling, sale, and distribution 
of barbiturates was not subject to 
claimed infirmity of permitting ex¬ 
empted public officials and their em¬ 
ployees to possess a barbiturate oth¬ 
er than one received from a prac¬ 
titioner or pharmacist in the man¬ 
ner outlined in the Act upon the be¬ 
lief that its use would help the re¬ 
cipient to better perform his official 
duties, and therefore such Act was 
not void as class legislation. 

Tex,—Ex parte Engel, 253 S.W.2d 
430, 168 Tex.Cr. 96. 

41.13 N.Y.—Institute Of the Metrop¬ 
olis V. University of State of New 
York, 289 N.Y.S. 660, 169 Misc. 
529, affirmed 291 N.Y.Su 893, 249 
App.Div. 33, affirmed 10 N.E.2d 
521, 274 N.Y. 604. 

Begulations which are reasonable, 
and which are designed to create 
proper standard on part of those who 
publicly hold themselves out as af¬ 
fording education facilities, are not 
unconstitutional as arbitrary or as 
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electricians,employment agencies,fire- » tals,^^*^® intoxicating liquors,^^*^® the trade or busi- 
men,4i*i6 fish,^^-^*^ heating contractors,^i-is hospi- 


tendingr to suppress educational in¬ 
stitutions as class legrislation, where 
conduct thereof is open to all who 
come up to the reasonable standard 
which may be adopted. 

N.Y.—Institute of the Metropolis v. 
University of State of New York, 
supra. 

:Law schools 

The statute declaring all resident 
law schools operating within state 
at time of enactment of statute rep¬ 
utable law schools and making grad¬ 
uates of any such law schools eligi¬ 
ble to take state bar examinations 
without discrimination, even if a 
proper exercise of legislative power, 
is unconstitutiornal in that it freezes 
the class. 

Neb.—State ex rel. Ralston v. Tur¬ 
ner, 4 N.W.2d 802, 141 Neb. S56, 
144 A,L..R. 138. 

41.14 Tenn.—Matill v. City of Chat¬ 
tanooga, 132 S.W.2d 201, 176 Tenn. 
65. 

41.15 Statute held valid 

Classification oiC statute regulating 
charges of employment agencies and 
covering generally ‘'applicants for 
employment*' was held not arbitrary. 
U.S.—National Employment Ex¬ 
change V. Geraghty, C.C.A.N.Y., 
60 P.2d 918. 

41.16 Reasonable classification 

(1) Firemen in a metropolitan city 
constitute a reasonable classification 
of persons for purposes of legislation 
concerning them. 

Neb.—Sullivan v. City of Omaha, 
Neb., 21 N.W.2d 610, 146 Neb. 297, 

(2) A statute giving fireman an 
additional twenty-four consecutive 
hours ofC duty in every sixteen-day 
period, which applied to every Mich¬ 
igan municipality maintaining an or¬ 
ganized paid or part paid fire de¬ 
partment, was not invalid as special 
or local legislation or capricious and 
unreasonable class legislation. 

Mich.—Grosse Pointe Fire Fighters 

Ass’n, Local No. 633, v. Village of 
Grosse Pointe Park, 6 N.W.2d 725, 
303 Mich. 406. 

41.17 Or.—State ex rel. Veatch v. 
Franklin, 98 P.2d 724, 163 Or. 500. 

Tex.—Smith v. State, 256 S.W.2d 109, 
158 Tex.Cr. 410. 

Wash.—Frach v. Schoettler, 280 P. 
2d 1038. 

Fa^icular statutes held valid 

(1) An act regulating the catch¬ 
ing of fish in the waters of the state 
is not void as class legislation be¬ 
cause the close season is shorter in 
the waters adjoining a particular 
county than elsewhere. 

Mich.—Osborn v. Charlevoix Cir. 
Judge, 72 N.W. 982, 114 Mich. 655. 

(2) A statute prohibiting fishing 
except with hook and line in certain 


waters is not objectionable as a dis¬ 
crimination between persons for per¬ 
mitting fishing with other means in 
other waters. 

Wash.—State v. Hals, 156 P. 395, 90 
Wash. 540. 

(3) California statutes limiting 
taking of sardines for use in reduc¬ 
tion plant but permitting taking of 
sardines in unlimited quantity for 
purpose of salting, curing, smoking, 
di*ying, or packing in cans, but pre¬ 
scribing weight of cans, size of fish 
and quantity and kind of oil to be 
used in packing, held not to violate 
provisions relating to special privi¬ 
leges and immunities. 

U.S.—Bayside Pish Flour Co. v. Gen¬ 
try, D.C.Cal., 8 F.Supp. 67, affirmed 
66 S.Ct. 86, 296 U.S. 660, 80 L.Bd. 
470, vacated 56 S.Ct. 166, 296 U.S. 
647, 80 L.Ed. 388, affirmed 56 S. 
Ct. 513, 297 U.S. 422, SO L.Ed. 772. 

(4) The statute prohibiting posses¬ 
sion for sale of yellow pickerel taken 
from Lake Erie except at lakeside 
docks is not violative of constitution¬ 
al provision against arbitrary aaid 
unreasonable classification in absence 
of a clear showing that it does not 
rest upon any reasonable basis. 
Mich.—People v. Zimberg, 33 N.W. 

2d 104, 321 Mich. 655. 

41.18 Statutes held Invalid 

(1) An ordinance requiring heat¬ 
ing contractors to file bond to pro¬ 
tect purchasers is unreasonable class 
legislation where the regulation is 
confined only to heating apparatus 
to be installed in “dwellings,” and 
expressly excepts apparatus to be in¬ 
stalled in hotels, clubhouses, hospi¬ 
tals, etc. 

Mich.—Harrigan & Reid Co. v. Bur¬ 
ton, 198 N.W. 60, 224 Mich. 564, 
33 A.L.R. 142. 

(2) Acts providing for regulation 
and supervisory control of installa¬ 
tion merely of warm-air heating 
plants inclosed in metal with more 
than one pipe, is class legislation, no 
reason therefor not equally applica¬ 
ble to other plants appearing. 

Mich.—Peninsular Stove Co. v. Bur¬ 
ton, 189 N.W. 880, 220 Mich. 284. 

41.19 Wash.—City of Spokane v. 
Coon, 100 P.2d 36, 3 Wash.2d 243. 

41.20 Tenn.—^Akers v. State, 137 S. 
W.2d 281. 175 Tenn. 674. 

Wis.—Vieau v. Common Council of 
City of Chippewa Falls, 292 N.W. 
297, 235 Wls. 122. 

Statutes held valid 

(1) The statutes regulating the 
sale of intoxicating liquors may pre¬ 
scribe requirements which result in 
classification as between citizens. 

Wis.—Weinberg v. Kluchesky, 294 
N.W. 530, 236 Wis. 99. 
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(2) Legislature may properly sepa¬ 
rately classify for regulatory purpos¬ 
es domestic and nonresident manu¬ 
facturers and wholesalers of intoxi¬ 
cating beverages. 

N.H.—'Nashua Wholesale Grocers v. 

State Liquor Commission, 60 A.2d 

124, 95 N.H. 224. 

(3) In absence of clearly arbitrary 
or capricious classifipation, court 
cannot say that designation by Leg¬ 
islature of places where sale of in¬ 
toxicating liquor is deemed prejudi¬ 
cial to the public welfare and there¬ 
fore prohibited is not a reasonable 
control of the traffic in liquor based 
upon legislative experience or the 
exercise of legislative judgment. 

Del.—United Cigar-Whelan Stores 

Corp. V. Delaware Liquor Commis¬ 
sion, 15 A.2d 442, 2 Terry 74. 

(4) The section of Liquor Control 
Act providing that no stockholder 
of a corporation manufacturing or 
wholesaling intoxicating liquor shall 
lend money or otherwise extend cred¬ 
it. directly or indirectly, to any per¬ 
mittee holding a retail liquor permit 
issued by Liquor Control Commission 
is not unconstitutional as being dis¬ 
criminatory. 

Conn.—State v. Zazzaro, 20 A.2d 737, 

128 Conn. 160. 

(5) Liquor traffic is a possible 
source of danger to public which is 
not inherent in other businesses, and, 
therefore, those who engage in such 
traffic constitute a class which is 
subject to regulations which might 
not be properly applied to others. 
Conn.—Schwartz v. JKeHy, 99 A. 2d 

89, 140 Conn. 176, appeal dismissed 

74 S.iCt. 227, 346 U.S. 891, 98 L.Ed.’ 

394. 

(6) Order of the Liquor Control 
Commission forbidding the sale of 
beer in thirty-two ounce or quart 
bottles was‘ not void as discrimina¬ 
tive. 

Neb.—Marsh & Marsh v. Carmichael, 

287 N.W. 616, 136 Neb. 797. 

(7) Statute limiting number of li¬ 
censes that may be granted for sale 
of intoxicating beverages to one li¬ 
cense for every 2,277 persons in the 
city is not invalid on ground that it 
is arbitrary and capricious, and with¬ 
out reasonable basis of classification. 
Fla.—State ex rel. Wilder v. City of 

Jacksonville, 25 So.2d 569, 157 Fla. 

276. 

(8) The provisions of the Alcoholic 
Beverage Act purporting to make it 
unlawful for the proprietor of any 
drug store, grocery store or confec¬ 
tionery who holds a beer dealer's 
permit to sell beer which was cooled 
by him before or at time of sale, are 
not void on ground that the Act un¬ 
lawfully discriminates in favor of 
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ness' of dealing in or handling junk,^i-2l live- notaries,^^'*^® oyster planters,^^*27 pawnbrokers and 
stock markets,^1-22 milk and milk dealers,41*23 money lenders,4i*28 peddlers,41*29 occupation of tak- 
motion pictures,41*24 newspapers and printers,41*25 


other permit holder^ who are author¬ 
ized to dispense beer cooled by them, 
since there is a reasonable basis for 
the classification adopted in the pro¬ 
visions. 

Ind.—Doyle v. Clark, 41 N.E.2d 949, 
220 Ind. 271, appeal dismissed 63 
S.Ct. 52, 317 TJ.S. 690, 87 L.Ed. 483. 
(9) The statute providing- that un¬ 
der certain conditions, drug stores, 
hotels and private clubs within two 
hundred feet of building exclusive¬ 
ly occupied by church, school or hos¬ 
pital may be granted liquor license 
by administrator in his sound discre¬ 
tion is not invalid. 

Ky.—^Beacon Liquors v. Martin, 131 
S.W.2d ‘446, 279 Ky. 468. 

Statute held invalid 

Ordinance providing that no li¬ 
censed liquor vendor except night 
clubs shall permit music in place of 
business other than string music 
or mechanical phonograph and radio 
music, the sound of which is not au-, 
dxhle more than 50 feet from place 
ofhusiness contains an unreasonable 
classification Wth respect to form 
of music permitted and la invalid! 
Fla.—City of Miami Beach v. Cohen, 
47 So.2d 565, " 

41.21 Statute held, invalid 

Act prohibiting junk dealers from 
buying junk without requiring af¬ 
fidavit by seller as to certain facts 
and defining a "'junk dealer" as one 
who deals in secondhand goods in 
quantities less than carload lots, if 
such goods be other than liquids, 
fuel, feed, foodstuffs; and furniture 
was held unconstitutional. in that it 
unjustly discriminates between those 
of the same class. 

Tex.—Stroll v. State, 255 S.W. 620, 95 
Tex.Cr. 611, 30 A.L.R. 1424. 

41.^ Mont—Montana Meat Co. of 
Helena v. Missoula Livestock Auc¬ 
tion Co., 230 P.2d 955, 125 Mont. 
66 . 

Liability as agent 

The legislature may except live¬ 
stock markets from rule that agent 
is not protected from liability for 
conversion by sale of goods not own¬ 
ed by his' principal to third party, as 
by statute declaring livestock 'mar¬ 
ket not liable to, mortgagee of live¬ 
stock for proceeds of sale thereof 
by mortgagor through Such market, 
unless notice of mortgage is filed 
by mortgagee with state recorder of 
marks and brands, * such classifica¬ 
tion being constitutional as reason¬ 
able, based on sound legal principles, 
and operating equally on every per¬ 
son or thing within class. 
Monh- 7 ~Montana Meat Co. of Helena 
V. Missoula Livestock Auction Co., 

( supra. 


41.23 ‘Ind.—^Albert v. Milk Control 
Board, 200 Nr.E,’688, 210 Ind. 283. 

Mass.—Commonwealth v. Titcomb, 
118 N.E. 328, 229 Mass. 14. 

N.T.—Mannix v. Frost. 164 N.Y.S. 

1050, 100 Misc. 36. ' 

Wis.—State ex rel. Finnegan v. Lin¬ 
coln Dairy Co., 265 N.W. 197, 221 
Wis. 1, rehearing denied 265 N.W. 
851, 221 Wis. 1. 

Trade-marks 

The statute concerning sale of 
milk products in bottles or contain¬ 
ers of another whose name or mark 
is permanently fixed thereon is not 
invalid as class legislation or as 
being arbitrary and unreasonable. 
Fla.—State ex rel. Otero v. McLeod, 
190 So. 596, 139 Fla. 287. 

Betailers and distributors 

The provision of the act for stabi¬ 
lization and marketing of fluid milk 
and cream, requiring distributors 
purchasing milk from producers to 
obtain license and file bond, but not 
requiring retail stores purchasing 
milk from producers to do,so, is not 
unconstitutional class legislation, in 
view of the fact that distributors 
purchase milk in bulk and retailers 
purchase milk in bottles. 

Cal.—^Ex parte Willing, 86 F.2d 663, 
12 Cal.2d 591'.' 

Certified and guaranteed milk 
Milk ordinance is not invalid as 
making' arbitrary and unreasonable 
distinction between certified' fnilk and 
guaranteed or Grade A raw milk. 
Cal.—^Natural Milk Producers Ass'n 
V. City and County of San Francis¬ 
co, 124 P.2d‘25, 20 Cdl.2d 101, va¬ 
cated 63 S.Ct. 359, 317 U.S. 423, 87 
L.Ed. 375, rehearing denied 63 S. 
Ct 528, 318 U.S. 798, 87 L.Ed. 1162. 

41.24 Statute held valid 

That statute prohilpiting operation 
of motion picture theaters owned, 
controlled, managed, or operated by 
producers or distributors of motion 
picture films .was passed primarily 
in interests of a class did .not fender 
it invalid, since 3,ny . industry may 
be protected by reasonable legisla¬ 
tion. ’ ' * 

U.S.—Paramount Pictures :v. Laiiger, 

D. C.N.D., 23 F.Supp. *890, reversed 

on other grounds 59 S.Ct. 641, 306 
U.S. 619, 83 L:Ed. li}25. » ' ' 

Censorship 

Ohio,—State v. Smith. Mun., 108 N. 

E. 2d 582. 

41.25 Oficial printer 

The statute requiring that the per¬ 
son selected as the official parish 
printer be a qualified elector of the 
parish and be the editor or owner 
of an established newspaper publish- 
^ed and printed in a plant located in 
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the parish, containing no restriction 
on the privileges and opportunities of 
persons similarly situated and quali¬ 
fied, is not unconstitutional as dis¬ 
criminatory or class legislation. 

La.—^Dilly v. East Feliciana Parish, 
App., 6 So.2d 699. 

Statute held Invalid 

Statute restricting bids for county 
printing, including publishing of 
minutes and furnishing , of printing 
and election supplies, in effect lim¬ 
iting bids to newspapers qualified to 
publish legal notices, thereby dis¬ 
criminating against job printers, is 
invalid. , 

Ariz.—Prescott Courier, Inc., v. 
Moore, 274 P. 163, 35 Ariz. 26. 

41.26 Cal.-^Hollman v. Warren, 196 
P.2d 562, 32 Cal.2d 361. , 

41.27 Statute held valid 

Statute authorizing planters to re¬ 
move from natural beds oysters 
planted by mistake is not invalid as 
class legislation since it affect^ all 
alike. 

U.S.—Gloucester Seafood Wprkers’ 
Ass’n V. Houstou, D’.C..‘V;a., 36 P,.2d 
193. 

41.28 Conn.—Columbus ‘ Industrial 

Bank v. Miller, 6 A.2d 42, 126 Conn. 
313., ... 

Ill.—Metropolitan Trust Co. v. Jones, 
61 N.E.2d 256, 384 Ill. 248, 149 A. 
L.R. 1416. ; 

Ky.—Peel v. Dummit, i.?14 . S,W.2d 
605, 308 Ky. 39O-r-Ravitz v. Steu- 
rele, 77 S.W.2d 860, 267. Ky. 108. 
Pa.—Equitable Credit & Discount Co. 

V. Geier, 21 A,2d ^3, 342 Pa. 446, 
Tenn.—Solof v. City of Chattanooga, 

174 S.W.2d 471, 180,Tenj:i^ 295, re¬ 
hearing denied ,176 S,W.2d 816, 180 
Tenn. 296. 

Wash.—^Kjelleher v. ^inshull, 119'p. 

2,d 302, 11, Wash.2d 380, 

Wis.—McLoughlin y. Mainar, ^97 N. 

W. 370, 237 Wis. 492. .. , 

constitutional prohibition of classi¬ 
fication j 

Mo.—Household Finance Corp. v. 
Shaffner, 203 S.W.2d 734, .366 Mo. 
808. . , , . . ,, / 

41.2'9 Or:—Phillips v, City <ff Bend, 
234 P.2d 572, 192 OK 143. ' ^ ' 

Feddilers and solicitors 
A city ordinance which places so¬ 
licitors and peddlers in a siiiglfe cias^ 
for the purpose of regulation is not 
manifestly arbitrary or without rea¬ 
sonable ba^is, since the’ ■ annoyance 
and inconvenience which arise from 
repeated uninvited importunity' con¬ 
stitute the factor which is common 
to the practice of both solicitors and 
peddlers who invade 'the privacy of 
the home and the acts of such so¬ 
licitors and peddlers belong rto a 
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ing or producing photographs for hire «-30 i goods publishers «.33 the sale of merchandise 
physicians and surgeons,31 prispn-made, j 


class which may be reasonably sin- 
g^led out for reg-ulation. 

Or.—Phillips v. City of Bend, su¬ 
pra. 

41.30 Wash.—Ralph v. City of Wen¬ 
atchee, 209 P.2d 270, 34 Wash.2d 
638. 

41.31 Conn.—State y. Wordin, 14 A. 
801, 66 Conn, 216. < 

Pa.—^Wagrner v. Brown, Com.Pl., 47 
Dauph.Co. 33. 

Tex.—^Ex parte Halsted, 182 S.W.2d 
479, 147 Tex.Cr. 453. 

Particular statutes held valid 

(1) Acts regulating the practice 
of medicine or surgery are valid if 
based on .rfeasonable distinctions. 
Conn.—State v. Wordin, 14 A. 801, 

66 Conn. 216. 

(2) A statute relating to treating 
the sick and forbidding the use of 
the word “doctor,” etc., by persons 
not licensed to practice medicine, 
surgery, or osteopathy, is not un¬ 
reasonable as applied to one holding 
the degree of doctor of chiropractic 
conferred by a school in another 
state. 

Wis.—State v. Michaels, 277 N.W. 
157, 226 Wis. 674. 

(3) Statute providing that unless 
a person licensed to use title “doc¬ 
tor” or the prefix “Dr.” holds a phy¬ 
sician’s and surgeon’s certificate, the 
use of the title or the prefix with¬ 
out further indicating the type of 
certificate he holds constitutes un¬ 
professional conduct is not uncon¬ 
stitutional as class legislation. 

Cal.—Dare v. Board of Medical Ex¬ 
aminers* 136 P.2d 304, 21 Cal.2d 
790. 

(4) Discrimination in favor of res¬ 
ident as against itinerant physicians 
is valid. 

Tenn.—Kirk y. State, 150 S.W. 83, 
126 Tenn. 7, Ahii.Cas.l9l3D 12'39. 
(6) Failure of statutes to provide 
agaipst advertisement by chiropo¬ 
dists is not unjust discrimination 
against osteopalths or other physi¬ 
cians whose advertising is regulated. 
Wash.—^Laughney' v. May bury, 259 
P. 17, 145 Wash. 146, 54 A.L.R. 393. 

(6) Regulations which exclude os¬ 
teopathic physicians from municipal 
or county hospitals have been held 
reasonable, and not arbitrary. 

U.S.—Hay man v. City of G-alveston, 
Tex., 47 S.Ct. 363, 273 U.S. 414, 
76 L.Ed. 714. 

Colo.—NTewton v. Board of Corners of 
Weld County, 282 P. 1068, 86 Colo. 
446. 

(7) Regulations which discrimi¬ 
nate in favor of general practitioners 
and against chiropractors are not in¬ 
valid i:^ based on reasonable distinc¬ 
tions. 


Ill.—People V. Walsh, 178 N.E. 343, 
346 Ill. 52. 

Utah.—State v. Waldram, 231 P. 431, 
64 Utah 406. 

(8) Statute reauiring examination 
of chiropractor by board of licensed 
physicians and surgeons was held 
not class legislation, discriminatory, 
arbitrary, or unreasonable. 

Ill.—^People V. McGinley, 160 N.E. 
186, 329 Ill. 173. 

(9) Statute is not unconstitutional 
as requiring minimum educational 
standards of “resident” medical stu¬ 
dents only and only requiring appli¬ 
cant to practice medicine in all 
branches to graduate from medical 
college. 

Ill.—People V. McGinley, supra. 

(10) A medical practice act is not 
unconstitutionally discriminatory be¬ 
cause allegedly imposing stricter 
educational requirements on chiro¬ 
practors than on physicians. 

Ill.—People V. Walsh, supra. 

(11) Statute providing for exam¬ 
inations for chiropractors, and in 
wider range of subjects for physi¬ 
cians or surgeons, is not illegally 
discriminatory. 

Mich.—Erdman v. Great Northern 
Life Ins. Co., 235 N.W. 260, 253 
Mich. 579. 

(12) That legislature, which orig¬ 
inally could have exempted optom¬ 
etrists, together with dentists, nurs¬ 
es, and masseurs, from Medical Prac¬ 
tice Act, exempted optometrists by 
subsequent legislation’, did not make 
act class legislation and discrimina¬ 
tory against chiropractors. 

Tex.—Robertus v. State, 45 S.W.2d 
695, 119 Tex.Cr. 370. 

(13,) The legislature may classify 
organizations rendering medical serv¬ 
ices under the same general prin¬ 
ciples as those which allow it to 
license numerous occupations and 
professions, and public policy per¬ 
mits restriction of the right to as¬ 
sume the cost of such services to 
such organizations as meet reason¬ 
able and definite standards, the legis¬ 
lative classification being justified by 
the interest of the state in the health 
of its citizens. 

Cal.—California Physicians’ Service 
v. Garrison, 172 P.2d 4, 28 Cal. 2d 
790, 167 A.L,.R. 306. 

Statute held invalid 
Act held void as unreasonably dis¬ 
criminating in favor of graduates 
Qf medical schools and against os¬ 
teopathic physicians with relation to 
qualifications to practice. 

Ill.—People V. Schaeffer, 1^2 N.E. 
248, 310 Ill. 674. 

Optometrists. 

(1) Act limiting practice of Itiner- 
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ant optometrists to three counties 
was held not unconstitutional. 

Tenn.—Saunders v. Swann, 292 S.W. 

468, 155 Tenn. 310. 

(2) Exemption of “oculists” and 
“ophthalmologists” by act regulating 
practice of “optometrists” was held 
applicable to sufficiently distinctive 
classes. 

Tenn.—Saunders v. Swann, supra. 

(3) That the legislature which 
originally could have exempted op¬ 
tometrists, together with dentists, 
nurses, and masseurs, from the Med¬ 
ical Practice Act, exempted optom¬ 
etrists by subsequent legislation, 
did not make such act class legisla¬ 
tion and discriminatory against op¬ 
tometrists. 

Tenn.—Saunders v. Swann, supra. 
NaturapathB 

That naturopaths may not be li¬ 
censed under existing laws and that 
they must become licensed either as 
physicians and surgeons, which in¬ 
cludes osteopaths, or as chiroprac¬ 
tors in order to employ naturopathic 
methods, does not make naturopaths 
the subject of unjust and unconsti¬ 
tutional discrimination, notv/ith- 
standing that courses of study for 
naturopathy and for practitioners of 
chiropractic may be substantially the 
same. 

Cal.—Oosterveen v. Board of Medical 

Examiners, 246 P.2d 136, 112 Cal. 

App.2d 201. 

Vetexiuarlaais 

The section of veterinary medicine 
act, requiring issuance of veterina¬ 
rian’s license to any person prac¬ 
ticing such profession for one year, 
before specified date on application 
and payment of fee to boajrd of ex¬ 
aminers, is not unconstitutional as 
arbitrary class legislation granting 
such persons special privileges. 

Ky.—Doller v. Reid, 214 S.W.2d 584, 

308 Ky. 348. 

41.32 Ijabeling ooaivict>i]uadie goods 

Statute requiring labeling of con- 

yict-made articles from outside state 
before sale thereof in state was in¬ 
valid on ground that classification 
which excluded prison-made goods 
manufactured in state was arbitrary 
and discriminatory. 

Wis.—State v. Whitfield, 257 N.W. 

601, 216 Wis. 677. 

Wheat measures 

Statute providing that in purchase 
of wheat from producer half-bushel 
measure only shall be used, but not 
applying to other dealers in such 
commodity, is invalid as class legis¬ 
lation. 

Ohio.—Teazill v. State, 20 Ohio Cir. 

Ct. 646, 10 Ohio Cir.Dec. 794. 

41.33 Statute held valid 

A state statute prohibiting school 
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generally,teachers,towers,trading I stamps,occupation or profession of under- 


districts from buying textbooks, ex¬ 
cept from publishers who list their 
books and prices with the state su¬ 
perintendent of public instruction, 
and contract with him to furnish 
books at such prices, was not invalid 
as class leg-islation. 
tr.S.—MacMillan Co. v. Johnson, D.C. 
Mich., 269 F. 28. 

41.34 Utah.—Slater v. Salt Lake Ci¬ 
ty, 206 P.2d 153, 115 Utah 476, 9 
A.L.R.2d 712. 

Statute held valid 

(1) Failure of statute reguiring 
statement of quantity of virg-in wool 
contained in woolen goods sold to 
require designation of other wool did 
not render statute void. 

Wyo.—State v. W. S. Buck Mercan¬ 
tile Co., 264 P. 1023, 38 Wyo. 47, 
57 A.L.R. 675. 

<2) Act regulating sale of leaf 
tobacco at public auction, placing all 
tobacco warehouses in same classifi¬ 
cation, and subject to same rules and 
requirements, is not invalid as em¬ 
ploying arbitrary classification, 

Ky.—^Jewall Tobacco Warehouse Co. 
V. Kemper, 268 S.W. 324. 206 Ky, 
667. 

Bulk sales laws 

(1) Bulk sales laws, separating 
sales of merchandise in bulk from 
ordinary transactions, have been held 
not invalid as class legislation. 
Ohio.—Steele, Hopkins & Meredith 
Co. V. Miller, 110 N.E. 648, 92 Ohio 
St. 115, 

Oberlin v. Harokopas, 184 N.E. 
257, 44 Ohio App. 111. 

Pa.—Miller v. Myers, 150 A. 588, 300 
Pa. 192. 

S.D.—^William Tackaherry Co. v. Ger¬ 
man State Bank, 163 N.W. 709, 39 
S.D. 1S6. 

27 C.J. p 875 note 27. 

<2) The difference between an 
ordinary creditor who has sold his 
property to a purchaser and parts 
with all title and interest in it and 
a creditor who retains complete title 
to property and merely leases or 
licenses its use and retains right to 
retake property at or before termi¬ 
nation of contract is sufficient to jus¬ 
tify legislative classification exclud¬ 
ing latter creditors from the benefits 
of bulk sales* law. 

Wash.—^Ellectrical Products Consoli¬ 
dated V. Smyser, 143 P.2d 452, 19 
Wash.2d 509. 

Automobiles 

(1) To determine whether or not 
sale of automobiles is affected with 
a public use or interest, courts look 
beyond language of statutes regulat¬ 
ing their sale, and if in reality classi¬ 
fication made therein is unreasonable, 
arbitrary and oppressive, the acts 
must faU. 


Va.—Joyner v. Centre Motor Co., 66 
S.E.2d 469, 192 Ta. 627. 

(2) The stktute requiring the fil¬ 
ing of a surety company bond with 
the registrar of motor vehicles, ‘ and 
the payment of a five dollar fee for 
the general revenue fund before of¬ 
fering for sale or placing on a used 
car lot for sale any used or second¬ 
hand motor vehicle brought into the 
state for purpose of sale or resale, 
violates the provision of the state 
constitution dealing with the: rights 
and privileges of citizens. 

Minn.—State v. Ezmst, 297 N.W. 24, 
209 Minn. 536, 134 A.L.R. 643. 
Motor fuel 

(1) Subsection B of the statute 
penalizing a dealer who shall sell 
motor fuel to consumers except mo¬ 
tor fuel to be placed in standard 
fuel tanks of motor vehicles at rate 
provided for in subsection A, relating 
to border tax rate, is not violative 
of the Constitution on ground that 
it grants certain citizens rights de¬ 
nied to others because cwners of ‘ 
vehicles having larger fuel tanks 
might buy more motor fuel than 
owners of vehicles having smaller 
tanks. 

Ark.—Hardin v. Groom, 157 S.W.2d 
520, 203 Ark. 519. 

(2) The statute requiring every 
seller of motor vehicle fuel or fuel 
oil to post the prices of the fuel 
and fuel oil and to sell at the posted 
prices is not unconstitutional on 
ground that it Infringes or impairs 
the right of contract or that it un¬ 
justly discriminates against motor 
vehicle fuel deailers. 

Iowa.—State v. Woitha, 287 N.W. 99, 
227 Iowa 1, 123 A.L.R. 884—State 
V. Hardy, 287 N.W. 104, 227 Iowa 
12 . 

41.35 Ill,—^Krebs v. Board of Trus¬ 
tees of Teachers’ Retirement Sys¬ 
tem, 102 N.E.2d 321, 410 Ill. 435, 
27 A.L.R.2d 1434. 

Ind.—School City of Elwood v. State, 
180 N.E. 471, 203 Ind. 626, 81 A, 
L.R. 1027. 

Fictitious firm name 

Statutes directed at persons doing 
business as partners under a ficti¬ 
tious name and applying to all per¬ 
sons in the state doing business un¬ 
der such conditions are valid. 

Ohio.—^Hartzell v. Warren, 11 Ohio 
Cir.Ct. 269, 5 Ohio Cir.Dec. 183. 
Statutes held valid. 

(1) A classification of public- 
school teachers as a distinct class 
for appropriate legislation is valid. 
Ill.—^Krebs v. Board of Trustees of 

Teachers’ Retirement System, 102 
N.E.2d 321, 410 Ill. 435, 27 A.L.R. 
2d 1434. 

(2) Classification of “permanent 
teachers’* as teachers teaching five 
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successive years in single school cor¬ 
poration and who shall contract for 
further service with the corporation 
was not class legislation. 

Ind.—School City of Elwood v. State, 
180 N.E. 471, 203 Ind. 626, 81 A. 
L.R. 1027. 

(3) Acts forbidding the use of any 
but the English language in teaching 
secular subjects to pupils under the 
eighth grade in public and private 
schools, being applicable to every 
teacher of the state in public, paro¬ 
chial, or private schools teaching 
pupils below the eighth grade, is not 
class legislation. 

Iowa.—State v. Bartels, 181 N.W. 
508, 191 Iowa 1060, reversed on an¬ 
other ground Bartels v. State of 
Iowa, 43 S.Ct. 628, 268 U.S. 404, 67 
L.Ed. 1047. 

(4) The statute authorizing board 
of school directors to employ school 
teachers for not more than three- 
year periods after expiration of pro¬ 
bationary period of two consecutive 
years in the district is not uncon¬ 
stitutional as class legislation, on 
ground that it discriminates between 
those who have previously taught at 
least two years and those who have 
not. 

Ill.—Sloan V. School Directors of 
Dist. No. 22, 26 N.B.2d 846, 373 
Ill. 511. 

(5) The school code provisions pro¬ 
viding for an increase in age retire¬ 
ment allowance to those who have 
retired under the school system and 
who comply with specified conditions 
are not invalid as granting a special 
or exclusive privilege to a group of 
individuals without any basis for 
such classification in violation of the 
constitution prohibiting the general 
assembljr from granting any special 
or exclusive privilege, immunity or 
franchise. 

Ill.—Krebs V. Board of Trustees of 
Teachers’ Retirement System, 102 
N.E.2d 321, 410 Ill. 435. 27 A.L.R. 
2d 1434. ' 

(6) The regulation of New York 
City board of health, requiring 
teachers and other school employees 
to procure medical certificates of 
their freedom from active tuberculo¬ 
sis, is not discriminatory and uncon¬ 
stitutional because of its application 
only to school teachers and em¬ 
ployees. 

N.Y.—Conlon v. Marshall, 59 N.Y.S. 
2d 52, 185 Misc. 638. 

41.36 Tenn.—City of Chattanooga v. 
Fanburg, 265 S.W.2d 15, 196 Tenn. 
226. 

41.37 Wis.—Ed. Schuster & Co. v. 
Steftes, 295 N.W. 737, 237 Wis. 41, 
133 A.L.R. 1071. 

Statutes ‘held valid 

(1) Statute prohibiting use of 
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taker and funeral director,4^*38 and wliolesalers.'*!-^^ 

A statute prohibiting* trusts and combinations in 
restraint of trade which exempts from its provision 
agricultural produce or livestock while in the hands 
of the producer or raiser has been upheld by some 
authorities,42 but the weight of authority is to the 
effect that the exemption creates an arbitrary and 
unreasonable distinction and renders the entire stat*^ 
ute void.42 A statute prohibiting the sale of goods 
at less than cost is not invalid as class legisla- 
tion.43-5 The exemption of motion picture films 
from a statute prohibiting price discrimination has 
been held valid.43.i0 The fact that the state when 
engaged in a business activity substantially the 
same as that conducted by private persons is not 
subject to the same rules does not invalidate the 

rules.42-16 

The question of the validity of legislation requir¬ 
ing the licensing of persons engaged in particular 
occupations or callings, as against the objection 
that it is invalid class legislation, is treated infra 
§ 498. 

Carriage of goods or passengers. The validity 
of statutes classifying corporations engaged in the 


business of common carriers has been discussed 
supra § 49S b. With respect to, the transportation 
of persons or property by motor vehicles, whether 
owned or operated by individuals, firms, or corpo¬ 
rations, it has been held that a regulation is valid 
which discriminates between vehicles transporting 
passengers and those used for hauling freight,44 
or between contract carriers and owner carriers 
and a regulation which makes a discrimination based 
on the character of the equipment used has been 
upheld.46 Statutes or ordinances singling out jitney 
busses for regulation as a separate class of car¬ 
riers, and operating equally on all vehicles of that 
class, have been held based on reasonable distinc¬ 
tions and valid.47 So ordinances prohibiting the 
operation of jitney busses on that part of the streets 
on which are located street railway tracks over 
which cars are regularly operated,42 or exclud¬ 
ing public omnibuses from streets maintained as 
part of a park system,49 or forbidding vehicles to 
stop to receive or discharge passengers for hire 
on designated streets, but excepting street cars and 
taxicabs,^® have been held reasonable and valid; 
and the same is true of a statute exempting from 
liability for negligent operation of automobiles cbr- 


trading stamps except those having 
stated cash value, etc., does not vio¬ 
late constitutional provisions as to 
classification. 

Wis.—Sperry & Hutchinson Co. v. 
Weigle, 166 N.W. 64, 166 Wis. 
613, Ann.Cas.l918D 707. 

(2) The statute prohibiting issu¬ 
ance of trading stamps on resale of 
goods -when price obtained, less re¬ 
demption value of stamps, is below 
minimum price fixed by producer 
or distributor, is not fatally dis¬ 
criminatory in failing to include all 
cash discounts from resale prices 
within prohibition. 

Wis.—Ed. Schuster & Co. v. Stelfes, 
295 N.W. 737, 237 Wis. 41, 133 
A.L.R. 1071. 

41.38 Conn.—^Hart v. Board of 
Examiners of Embalmers, 26 A.2d 
780, 129 Conn. 128, followed in 
Gibson v. Board of Examiners of 
Embalmers, 26 A.2d 783, 129 Conn. 
135.' 

41.39 Minn.—State v. Marcus, 299 
N.W. 241, 210 Minn. 576. 

rarm products 

(1) The statutes requiring li¬ 
censes and bonds from wholesale 
dealers in farm products for the 
protection of sellers of the farm 
products, but excluding farmers 
selling their own produce, is not 
unconstitutional as an arbitrary or 
fanciful classification, but is based 
on reasonable grounds justifying 
the distinction. 

Minn.—State v, Marcus, supra. 


(2) The exemption of farmers' 
co-operatives having not more than 
40 per cent, of nonmember patrons 
from the application of the stat¬ 
utes requiring licenses and bonds 
from wholesale dealers in farm 
products does not constitute an ar¬ 
bitrary .or capricious classification 
inimical to the constitution. 

Minn.—State v. Marcus, supra. 

42. Tenn.—State v. Schlitz Brew¬ 
ing Co„ 69 S.W. 1033, 104 Tenn. 
716, 78 Am.S,R. 941. 

National Industrial Becovery Act 
was not unconstitutional because 
codes of fair competition thereunder 
are not uniform throughout country, 
since uniformity between members 
of same class is sufficient. 

U.S.—U. S. V. Schechter, D.C.N.T., 
8 P.Supp. 136, reversed in part 
on other grounds and affirmed in 
part, C.C.A., U. S. v. A, L. A. 
Schechter Poultry Corporation, 76 
F.2d 617, reversed in part on oth¬ 
er grounds and affirmed in part 
A, L. A. Schechter Poultry Cor¬ 
poration V. U. S., 55 S.Ct. 837, 295 
U.S. 496, 79 L.Ed. 1570, 97 A.L.R. 
947, followed in Divisional Code 
Authority No. 23, Retail Solid 
Fuel Industry v, Reisenberg, 196 
N.E. 424, 129 Ohio St. 679. 

43. TJ.S.—^Union Sewer-Pipe Co. v. 
Connelly, C.C.Ill., 99 F. 354, af¬ 
firmed 22 kct, 431, 184 U.S. 540, 
46 L.Ed. 679—In re Grice, C.C. 
Tex., 79 F. 627, reversed on other 
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grounds 18 S.Ct. 323, 169 U.S. 
284, 42 L.Ed. 748. 

43.5 La.—Louisiana WTiolesale Dis¬ 
tributors Ass'n V. Rosenzweig, 36 
So.2d 403, 214 La. 1. 

43.10 Ky.-—Moore v. Northern Ken¬ 
tucky Independent Food Dealers 
Ass'n, 149 S.W.2d 755, 286 Ky. 24. 

43.15 N.T.—Commissioners of State 
Ins. Fund v. Dinowitz, 39 N.T.S.2d 
34, 179 Misc. 278. 

44. ' Wis.—State v. Public Service 
Commission of Wisconsin, 242 N. 
W. 668, 207 Wis. 664. 

45. U.S.—Ogden & Moffett Co. v. 
Michigan Public Utilities Commis¬ 
sion, D.C.Mich., 58 P.2d 832, af¬ 
firmed 52 S.Ct. 495, 286 U.S. 525, 
76 L.Ed. 1268. 

46. Wash.—Prater v. Department 
of Public Service of Washington, 
60 P.2d 238, 187 Wash. 336. 
Vendee under contract of condi¬ 
tional sale may be treated as owner 

of vehicle by legislature. 

N.T.—Welsh V. Hartnett, 215 N.T.S. 
640, 127 Misc. 221. 

47. Ark.—Willis v. Ft. Smith, 182 
S.W. 275, 121 Ark. 606. 

12 C.J. p 1131 note 66. 

48. Ind.—^Denny v. City of Muncie, 
149 N.E. 639, 197 Ind. 28. 

49. U.S.—^Butler-Newark Bus Line 
V. Sinclair, D.C.N.J., 34 F.2d 780. 

50. Ind.—Prick v. City of Gary, 135 

1 N.E. 346, 192 Ind. 76. 
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porations aind others engaged in renting out au- 
tbmobiles, and carrying prescribed insurance.^! 
Whete the legislature grants the use of highways 
for carrying freight, it cannot discrimilnate Unrea¬ 
sonably in favor of or against anfy particular person 
or class of persons.^^ ^ city ordinance granting the 
exclusive use of a ferry landing to the lessees of 
ferry franchises conferred by the city, and an ordi¬ 
nance under which a person attempting'to operate 
a ferry to such landing was arrested, did iiot involve 
unjust ' discriminatioh against him, although the 
police jury of the parish had previously given him 
the exclusive privilege of establishing ferries, when 
the police jury had no authority to confer such 

privilege.53 . i ^ 

OpercLiion of mines. The legislature may place 
the mining industry in a separate class for the pur¬ 
poses of legislation.54 A classification of mines for 
the puposes of regulation, based on the number of 


niiner^ employed^S or on the degree of danger in¬ 
volved in operation,56 or making distinctions be¬ 
tween qoal mines and otjaer mines^^ or between dif¬ 
ferent kinds of coal mines,^^ has been held valid. 
So a regulation of, sulphur mines may be valid, al¬ 
though only one person in the state is engaged in 
such mining,but a statute limited in its applica¬ 
tion. to mines whose product is shipped by rail or 

water is unreasonable and unconstitutional.^ o 

Sunday laws. With Sunday regulations, as with 
other laws passed under the police power, the leg¬ 
islature may classify persons or things for the 
purposes of legislation, provided such classification 
is' based on reasonable distinctions and operates 
alike on all of the same class but Sunday regu¬ 
lations which- are arbitrary and based on unreason¬ 
able distinctions between different persons or class¬ 
es of persons are unconstitutional.®2 A Sunday 
closing regulation which excepts from its operation 


51. N*.T.—^Atkins v. Hertz Drivur- 
,self Stations, 185 H.E. 408,. 261 
N.Y. 352, affirmed 54 S.Ct. 437, 
291 U.S. 641, 78 L.Ed. 1039. 

52. Cal.—Franchise Motor Freight 
Ass’n V. Seavey, 235 P. 1000, 190 
Cal, 77. 

Tex-—^Ex parte Sterling, 63 S.W,2d 
2k, 122 Tex. 108. 

Statute held discriminatory 

There being no constitutional dis¬ 
tinction as between those transport¬ 
ing farm products and implements 
by motor truck and common car¬ 
riers hauling various kinds of 
freight, including farm products and 
implements, and the exemption of 
former from regulation being de¬ 
trimental rather than beneficial to 
farmers as well as public generally, 
a statute exempting those engaged 
solely in transporting products or 
implements of husbandry from reg¬ 
ulation of such act, is an arbitrary 
classification and vo,id. 

Cal.—:^anchlse Motor Freight Ass’n 
V. Seavey, 235 P. 1000, 196 Cal, 
77. 

53. La.—Bissb^ v. Morgan City, 1^4 
So. 308, 169 'La. 122. 

64. Xlaska.—Johnson v. Kennecott 
Copper Corporation, 5 Alaska 571. 

55. U.S.—McLean v. Arkansas, 
Ark., 29 S.Ct 20$, 211 U.S. 639, 53' 
li.Ed. 315—St. Louis Cons. Coal 
Co. V. Illinois, Ill., 22 S.(jt. 616, 
185* U.S.' 2.03, 46 L.Ed. 872. , 

56. Ind.—State v.‘ Barrett, 87 H.E. 
7, 172 Ind. 169. 

57. Ala.—Smith v. Woolf, 49 So. 

395, 160 Ala -644. . , .:‘ < 

Kan,—State v. Reader, 145 P. 838, 93 
i^ap.. 628. 

58. Ind.—State v. Barrett, 87 nIe. 

'‘■'t, 1.T2 Ind.'169. ' . 

Pa—Dufour v. Mdize, - Com.Pl., ' 68 


[ Dauph.Co. 359, affirmed 56 A.2d 
675, 358 Pa. 309. 

The Starip Mining Act is not in¬ 
valid as discriminatory because it 
exempts operatorsi who do not mine 
more than 250 tons of coal in any 
period of twelve successive calen¬ 
dar months. 

Md.—Maryland' Coal & Realty Co. v. 
Bureau, of Mines of State, 69 A.2d 
471, 193 Md. 627.^ 

59. U.S.—Union Sulphur - Co. v. 
Reed, D,C.La., 249 F. 172. 

60. Ill.—Harding V. Peoplfe, 43 H.E. 
624, 160 Ill. 459, 52 Am.S.R. 344, 
32 L.R.A. 445. 

61. Cal.—^Ex parte Sumida, 170 P. 
823, 177 Cal. 388. 

Fla.—Henderson -v^ Antonacci, 62 
So.2d 5. , . 

Neb.—State v. Somberg, .204 N.W. 
788,^1,13 IjTeb. 761. 

Okl.—^Ex parte Johnson, 201 P. 533, 
20 Okl.Cr. ,66. 

Puerto Rico.—People v. Garcia, 22 
Puerto Rico 759. 

60 C.J, p 1034 note 56, p 1035 note 
59. .. 

Discretion of legislature ; 

_ The classification on which a Sun¬ 
day closing law is based is within 
the discretion, of the legislative 
branch and will be upheld unless 
clearly arbitrary. ( 

Utah.—Gronlund y. Salt' Lake City, 
194 P,2d ,464, . 113 Utah 284— 
Broadbent v. Gibson, 140 P.2d;989, 
105 UtAh 53. . • 

Reasonable classifications 

(1) The exemptions,' contained In 
the Sunday closing law, limited to 
places,primarily ekablished for sale 
of certain necessaries 6 t where the 
articles are maide of produced, does 
not constitute 'unjust discrimination, 
since if is not necessary^ to exempt 
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all the places of business where such 
articles might or can be sold. 
Idaho.—State v. Cranston, 86 P.2d 
682, 69 Idaho 661. 

(2) Motion picture shows. 

Iowa.—Ames v. Gesbracht, 189 N.W. 

729, 194 Iowa 267. 

N.D.—State v, Barries, 132 N.W. 

215. 22 N.D, 18, 87 L.R.A.,N.S., 

^ 114, Ann.Cas.l913E 930. 

Okl.—Ex parte Johnson, 201 P. 633, 
20 Okl.Cr. 66. 

Tenn.—(^pnsolidated Enterprises v. 
State, 263 S.W. 74, 160 Tenn. 148. 

(3) Dance halls. 

Mont—State v. Loomis, 242 P. 344, 
.76 Mont 88. 

I^scrimlnatlon as to penalty 

, Laws 1917 Q 234 is not discrimi- 
inative class legislation by reason 
of the fact that it imposes upon 
barbers a more severe penalty for 
working at their trade on Sunday 
than that imposed by the general 
Sunday act 

Neb.—State v. Murray, 175 N.W, 
,666, 104 Neb. 51, 8 A.L.R. 663. 

62 . Colo.—^Allen V. City of Colorado 
Springs, 76 P.2d 141, 101 Colo. » 
498. 

E^a.—Henderson v. Antonacci, 62 
So.2d 5. 

60 C.J. p 1096 note 63. 

Classification lield unreasonable 

(1) Sunday Closing Law exempt¬ 
ing certain businesses and occupa¬ 
tions on theory that they are works 
of necessity is unreasonably discrim¬ 
inatory and unconstitutional, unless 
an implied- exemption of all works 
, of necessity can be read into the 
' statute. 

(Utah.—Broadbent v. Gibson, 140 P. 

I 2d 939;'105 Utah 63. 

(2) The Sunday Closing Laws 
iare unconstitutional as making 
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persons who observe another day as the Sabbath is 
not invalid as class legislation,although there is 
authority to the contrary.^^ > 

§ 497. - Regulation of Relation of Master 

and Servant and Protection of Em¬ 
ployees 

a. In general 

b. Women employees 

c. Workmen’s compensation acts 

a. In General 

While statutes Involving an unreasonable and arbi¬ 
trary classification will not be upheld, statutes regulating 
the relation of master and servant are valid If they act 
uniformly on all persons and property of the same class 
under the same circumstances. 


Regulations of employment a.re not invalid as 
class legislation if they ioperate alike on ■’ all per¬ 
sons and property of the same class under the 
same circumstances and conditions.^S The legisla¬ 
ture may enact a law which is applicable only to a 
specified class or classes of employers or employees 
provided the classification is reasonable;may 
treat labor problems arising in charitable institu- 
’tions in a manner different from those arising in 
enterprises operated for profit but the legisla¬ 
ture may not set up artificial unreal ’ boundaries as 
to what constitutes an industrial relationship or a 
labor dispute.65.15 

Laws which have been sustained as against the 
objection of class legislation hre: An act limiting 
the use of injunctions in cases involving labor dis- 


wholly arbitrary distinctions, with¬ 
out reasonable basis for upholding 
them as valid exercise of police 
power, by exempting from opera¬ 
tion of laws the preparation, print¬ 
ing, circulation and sale of news¬ 
papers and operation of moving 
picture theaters, filling stations, 
restaurants, tourist attractions and 
concessions, outlying grocery stores, 
hotels, drug stores, parking lots, 
transportation companies or facil¬ 
ities, and public utilities, but not 
used automobile dealers and ga¬ 
rages. , ’ ., . 

Fla.-—Henderson v. Antonacci, 62 So. 
2d 5. 

(3) Sunday Closing Law exempt¬ 
ing certain places of business so as 
to permit confectionery stores to 
remain open to sell confections, 
while grocery ’ stores and ice cream 
parlors selling the same "items 
must close, and jpermitting 'pharma¬ 
cies to remain open for legitimate 
business of a pharmacy while driig 
stores, selling the same items may | 
keep only prescription counters 
open, discriininates between* per¬ 
sons similarly situated and hence 
is unconstitutional. 

Utah.—Broadbent v. Gibson, supria. 

63. Mich.—People v. Bellet, 57 N, i 

W. 1094, 99 Mich. 151. 41 Am.S.R. 
589, 22 L.R.A. 696. “ ' ^ ! 

60 C.J. p 1034 note 56 [c]. 

64. La.—Shreveport v. Levy, 26 La. i 
Ann. 671. 

ISr.J. —Kislingbury V. Treasurer of 
City of Plainfield, 160 A. 654, 10 
N.J.Misc. 798. ‘ ^ . 

1 

65. U.S.—Stapleton v., Mitchell, D.' 
C.Kan., 60 F..Supp. 51, appeal d’is- 

, missed Mitchell v. McElroy, 66 S. ? 
Ct. 172, 326, U.S. 6,90, 90 ’L.Ed.? 
406 an^ 66's.Cf. 172, 326 U.S. 690,’ 
90 L.Ed. 4061 ' ^ ' 

Ala.^—Alabama State Federation of 
Labor v. McAdory, 18 So.2d 810, ^ 


, 246 Ala. 1, certiorari dismissed’ 
65 S.’Ct. 1384, 325 U.S. 450, 89 L. 
Ed: 1725. 

Miss.—Hoole v. Dorrah, 22 So. 829, 
75 Miss. 257, ' 

Mo.—Cheek V. Prudential Ins. Co. of 
Americay 192 S.W. 387, L.R.A. 

• 1918Aa66. , . 

Statutes applicable only to rela- 
tloxL of employer ' and esUployee' are 
not unconstitutional as class legisla¬ 
tion. 

Cal.—California Drive-In Restaur¬ 
ant Ass’n V. Clark, 140 P,2d '667, 
22 Cal.2d 287,M47 A.L.R. 1028. 

letters of ^smlssal • • 

Statute providing for letter of 
dismissal to employees quitting 
service of corporation'‘ is not Un¬ 
constitutional a's -class legislation, 
as It operates equally’and uniform¬ 
ly on all persons of a class. 

Mb.^—State ex ' rel. Terminal R. R. 

Ass'n of St. Louis v. Hughes, 169 
,, S.W.2^ 328,,, 350 Mo. 869—Cheek 
V. Prudential Ins. Co. of America, 
192 S.W. , 337,,.L.R.A,1918A 166. 

Waterfroiit obmpact 
The provision ^oi’NTew Tork and 
New Jersey Waterfi;-ont‘ Comrpission 
Compact Act, setting up require¬ 
ments of regularity of, or attempts 
to have regular, employment* as 
longshorem^en' on New York Water- 
front, for purpose “ of eliminating 
persons having nq subs-^antial rela-, 
tion to stevedoring business,- is not 
unconstitutional as excluding' from 
such, employment' some men who 
have neither , / committed any of 
crimes denounced.'therein nor been, 
involved in any way with public 
safety. , 

Lineh^n v. Waterfront Com- 
’ mission of T. Harbor, D.C.N.Y., 
116 F.Supp. 683, alarmed 74 S.Ct. 
623, 347 U.S. '439,' 98 L.Ed. 826, 
rehearing denied 74 S.Ct. 849, 347 
U.S. 994, 98 L.Ed. 1127, and Stat¬ 
en Island Loaders v. Waterfront 


Commission of New York Harbor, 
74 S.Ct. 849, 347 U.S. 994, 98 L. 
J^d. 1127^ 

65.6 Cal.—California Drive-In 

Restaurant Ass'n v. Clark, 140. P. 
'2d 657, 22 Cal.2d 287, 147 A.L.R. 
1028. 

Colo.—Smith-Brooks Printing Co. v. 
Young, 85 P.2d 39, 103 Colo. 199. 
Mich.—Grosse Pointe Fire Fighters 
Ass’n, Local No. 633 v. Village 
of Grosse Pointe Park, 6 N.W.2d 
725, 303 Mich. 405. 

. ClassificatioxL of employees’ oe« 
cupations by statute may be based 
not only on employees’ character, 
but on nature of employers* busi¬ 
nesses. ’ • 

CaL—California Drive-In Restaur¬ 
ant Ass’n. V. Clark, 140 P.2d .667, 
22 Cal.2d 287, 147 A,L.R, 1028. 
Window defers ^ 

The section of New York Labor 
Law providing for the protection of 
window cleaners is constitutional as 
against contention' that it arbitrar¬ 
ily discriminates- between perso-ns 
engaged in hazardous work of- sim¬ 
ilar nature. 

U.®.^Burris V. American Chicle Co., 
C.C.A.N.Y., 120 P.2d 218. 

Railroad employees 
. Classification of railroad employees 
into operating arid nonoperating 
gj*oups ' is traditional oii the rail¬ 
roads, "ajid is reasonable as basis of 
classification for" purposes of rail¬ 
road legislation.*’ 

Neb.—^Hanson v. Union Pac. R. Co., 
71 N.W.2a 626’; 160 Neb. 669. 

65.10 Minn.—^Fairview Hospital 
Ass’n V. Public Bldg. Service and 
Hospital and Institutional Emp. 
Union Local No. 113, A F. L., - 64 
■ N.W.2d 16. ■ 

65.15 ' N:J.—Outdoor Sports Corp. v. 
American Federation of .Labor, 
Local 23132, 7j8 A,2d 69, 6 N.J. 
217, 29 A.L.R.2d 313. 
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ptites;®® an ordinance prohibiting picketing, enacted 
pursuant to statutory authority for the purpose of 
preserving peace and good order a statute pro¬ 
tecting a person's right to work free from undue 
restraint or coercion because of membership or non¬ 
membership in a labor union a statute prohibit¬ 
ing strikes by government employees and a 

provision denying recognition to a labor union un¬ 
less its officers file affidavits denying membership 
in, or affiliation with, the communist party.^'^-^S a 
statute requiring an employer to observe prevailing 
standards of working conditions to qualify for gov¬ 
ernment contracts is not invalid as discrimina¬ 
tory, ^'^*20 A regulation excluding tips and gratui¬ 
ties in computing minimum wages is valid and rea- 
sonable.®'^*^^ A statute, making it unlawful to in¬ 
fluence or persuade workmen to change from one 
place of employment to another in the state or to 
accept employment in the state or to bring workmen 
of any class to work in the state through or by 
means of false advertising for employees during a 
strike or by failure to mention in the advertisement 
that a strike exists,although in another jurisdic¬ 
tion a similar statute except for the omission of 
the words, '‘or to accept employment in the state,” 
has been held invalid.®9 

Statutes which deny to employers any part of 
the full right accorded to others to resort to. the 
courts for relief,'^® or which prescribe a form of 
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procedure in cases growing out of labor disputes 
different from that in any, other kind of contro¬ 
versy,have been held unconstitutional as class 
legislation. Other statutes which have been de¬ 
clared invalid because of arbitrary and unreasonable 
classification are: Statutes which single out work¬ 
men employed in particular industries and restrict 
them as to the number of hours they shall work;72 
a statute requiring one commencing employment 
with an employer whose employees are on strike to 
register with a government agency and statutes 
providing for payment of weekly or monthly wages 
on stated days, and giving a lien for wages only to 
such persons as are employed by the week or 
month.'^3 

A statute penalizing employers refusing to pay 
wages due their employees has been upheld although 
it exempts banks and mercantile houses from its op¬ 
eration;'^®*® but a similar statute has been held in- 
valid,'^®*!® at least where it applied only to railroad 
companies.’^^ A statute making it unlawful for 
any corporation or association to discharge an em¬ 
ployee for voting or not voting at any election, for 
or against any candidate or measure, or for trading 
or not trading with any particular person or class 
of persons, is unconstitutional because it prohibits 
corporations from doing certain things, under severe 
penalties, which prohibition does not apply to firms 
or individuals.*^® 


66. Colo.—^Denver Local Union No. 
13 of International Brotherhood of 
Teamsters, Chauffeurs, Stable¬ 
men, and Helpers of America v. 
Perry Truck Lines, 101 P.2d 436, 
106 Colo. 25. 

Or.—Geo. B. Wallace Co. v. Interna¬ 
tional A-ss’n of Mechanics, Mt, 
Hood Lodge, Local No. 1005, Auto 
Mechanics, $3 P.2d 1090, 155 Or. 
652. 

67. Ind.—Thomas v. City of Indi¬ 
anapolis, 145 N.E. 550, 195 Ind. 
440, 35 A.L.R.. 1194. 

67.5 N.a—State. V. WhitaJcer, 45 S. 
R2d 860, 228 N.C. 352, affirmed 
Whitaker v. State of N. C., 69 S. 
Ct. 251, 260, 335 U.S. 525, 93 L. 
Ed. 212, 6 AL.R.2d 473. 

67.10 Mich.—City of Detroit v. Di¬ 
vision 26 of Amalgamated Ass’n 
of St., Elec. Ry. & Motor Coach 
Emp. of America, 51 N.W.2d 228, 
332 Mich. 237, appeal , dismissed 
Division 26 of Amalgamated Ass’n 
of St,, Elec. Ry. & Motor Coach 
Emp. of America v. City of De¬ 
troit, 73 S.Ct. 37, 344 U.S. 805, 
97 L.Ed. 627, rehearing denied 
73 S.Ct 164, 344 U.S. 882, 97 L. 
Ed. 683. 


67.15 DC.—National Maritime Un¬ 
ion of America v. Herzog, D.C., 
78 F.Supp. 146, affirmed 68 S.Ct. 
1529, 334 U.S, 854, 92 L.Ed. 1776. 
67.20 Colo.—Smith-Brooks Printing 
Co, V. Young,. 85 P.2d 39, 103 Colo. 
199. 

Kule not applicable to all contrac¬ 
tors 

The statute requiring printing 
contractor’s employees to observe 
prevailing standards of working 
hours and conditions fixed and pre¬ 
scribed by Industrial Commission 
to entitle contractor to a state 
printing contract was not discrim¬ 
inatory because it did not include 
the same requirement for all con¬ 
tracts entered into by the state. 
Colo.—Smith-Brooks Printing Co. v. 
Young, supra. 

67.25 Cal.—California Drive-In 

Restaurant Ass’n v. Clark, 140 P. 
2d 657, 22 Cal.2d 287. 147 A.L.R. 
1028. 

68. Wis.—Biersach & Neidermeyer 
Co. V. State, 188 N.W. 660, 177 
Wis. 388. 

39 C.J. p 67 note 12. 

€9. Ill.—Josma v. Western Steel 
Car, etc., Co., 94 N.E. 945, 249 Ill. 
508. 


70. N.H.—In re Opinion of the Jus¬ 
tices, 166 A. 640, 86 N.H. 597. 

71. Mass.—In re Opinion of the 
Justices, 176 N.E. 649, 275 Mass. 
680. 

N.H.T—In re Opinion of the Justices, 
166 A, ,640, 86 N.H. 697, 

72. Colo.—In re Morgan, 68 P. 1071, 
26 Colo. 415, 77 Am.S.R. 269, 47 
L.R.A. 52. 

S.C.—Gasque, Inc., v. Nates, 2 S.E. 
2d 36, 191 S.C. 271. 

72.5 Utah.—State v. Packard, 250 
P.2d 661. 

73. Cal.—Slocum v. Bear Valley 
Irr. Co., 56 P. 403, 122 Cal. 555, 
68 Am.S.R. 68. 

73.5 Utah.—State v. J. B. & R. E. 
Walker, 116 P.2d 766, 100 Utah 
523. 

73,10 Mich.—^Davidow v. Wads¬ 
worth Mfg. Co., 178 N.W. 776, 211 
Mich. 90, 12 A.L.R. 605. 

74. Ind.—Cleveland, etc., R. Co. v. 
Schuyler, ;05 N.E. 667, 182 Ind. 
57, L.R.A.1916A 884. 

Tex.—^Missouri, K. & T. Ry. Co. v. 
Braddy, Civ.App., 135 S.W. 1059. 

75. Tenn.—State v. Nashville, etc., 
R. Co., 135 S.W’'. 773. 124 Tenn. 1, 
Ann.Cas.l912D 805. 
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Unemplayment compensation laws have been held 
valid as against tihe contention that they constitute 
class legislation,although they exempt certain 
lines of employment,'^5.10 or require contributions 
only from those employers who employ more than 
a specified number of employees.'^^-^^ 

b. Women Employees 

Statutes regulating the hours of employment of 
women in certain industries are valid If based on rea¬ 
sonable distinctions; but a statute of this nature is 
invalid If it discriminates arbitrarily between employees 
of the sarY>e class. 

Statutes which restrict the hours of employment 
of women in certain occupations are not invalid as 
class legislation if based on reasonable distinctions 
with regard to the character of the work.'^^ So 
the guaranty agaifist discrimination in a state con¬ 
stitution providing that no person shall, on account 
of sex, he disqualified from entering or pursuing 
any lawful business, vocation, or profession, is 
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subject to reasonable regulations under the poli 
power, and does not prevent reasonable restrictio 
of females in their working hours for the prote 
tion and preservation of the public healthJ'^ C 
the other hand, a statute limiting women's hours < 
labor in restaurants, but excepting restaurants ope 
ated by railroad companies, has been held void : 
discriminating arbitrarily between employees of tl 
same class A statute excluding women other ths 
members of the owner's family from employment ; 
bartenders has been upheldJ^.s 

c. Workmen's Compensation Acts 

(1) In general 

(2) Hazardous occupations 

(3) Exception of particular classes 

'(1) In General 

Unless the classification is arbitrary or unreasonabl 
workmen's compensation acts, classifying occupations i 


76.5 Mich.—L.awrence Baking Co. 
V. Michigan Unemployment Com¬ 
pensation Commission, 13 N.W.2d 
260, 308 Mich. 198. 164 A.L.R. 660, 
certiorari denied 65 S.Ct. 43, 323 

U. S. 738. 89 L.Ed. 691. 

Minn.—Eldred v. Division of Em¬ 
ployment and Security, Depart¬ 
ment of Social Security, 295 N.W. 

412, 209 Minn. 68. 

N.Y.— W. H. H. Chamberlin, Inc., 

V. Andrews, 286 N.Y.S. 242, 159 
Misc. 124, modified on other 
grounds 2 N.E.2d 22, 271 N.Y. 1, 
106 A.L..R. 1619, affirmed 57 S.Ct. 
122, 301 U.S. 616, 81 D.Bd. 380, 
rehearing denied 67 S.Ct 926, 301 
U.S. 714, 81 L.Ed. 1365. 

Pa.—Department of Labor and In¬ 
dustry V. New Enterprise Rural 
Elec, Co-op., 43 A2d 90, 352 Pa. 

413. 

iSoyertown Burial Casket Co. v. 
Commonwealth, Com.Pl., 61 Dauph, 
Co., 1, 15, affirmed 79 A.2d 449, 
366 Pa. 674. 

Measure of assessments 

The Unemployment Compensation 
Act which uses individual as unit 
for computation of assessments is 
not unconstitutional as denying 
privileges and immunities to indivi¬ 
dual on theory that services per¬ 
formed by some legal entity other 
than individual would not be under 
the Act, 

Wash.—State Unemployment Com¬ 
pensation and Placement v. Hunt, 
158 P.2d 98, 22 Wash.2d 897. 

Employment terminated by strike 

The construction of unemploy¬ 
ment compensation statute disqual¬ 
ifying employee for benefits if un¬ 
employment is due to a stoppage of 
work because of a labor dispute, as 
referring to stoppage of work of em-1 
16A C. J.S.—18 


ployer’s establishment and not work 
of individual employee, does not 
render statute unconstitutional as 
denying “due process” and “equal 
protection of law”, or result in ar- 
I bitrary discrimination between em¬ 
ployers. 

Mich,—^Lawrence Baking Co. v. 
Michigan Unemployment Compen¬ 
sation Commission, 13 N.W. 2d 
260, 308 Mich. 198, 154 A.L.R. 

660, certiorari denied 66 S.Ct. 43, 
823 U.S. 738, 89 L.Ed. 591. 
75.10 Cal,—Gillum v. Johnson, 62 
P.2d 1037, 7 Cal.2d 744, 108 A.L. 

R. 695, rehearing denied 63 P.2d 
810, 7 Cal.2d 744, 108 A.L.R. 595. 

Ill—Smith V. Murphy, 50 N.E.2d 
844, 384 Ill. 34. 

Tex.—^Friedman v. American Sure¬ 
ty Co. of New York, 151 S.W.2d 
670, 137 Tex. 149, answer to cer¬ 
tified question conformed to, Civ. 
App„ 154 S.W.2d 659. 

75.15 Cal.—Gillum v. Johnson, 62 
P.2d 1037, 7 Cal.2d 744, 108 A.L.R. 
595, rehearing denied 63 P.2d 810, 
7 Cal.2d 744, 108 A.L.R. 596. 
Iowa.—Mt. Vernon Bank & Trust 
Co. V. Iowa Employment Security 
Commission, 11 N.W. 2d 402, 233 
Iowa 1165. 

N.Y.—Bohling v. Corsi, 127 N.Y.S.2d 
691, 204 Misc. 778, affirmed 118 
N.E.2d 823, 306 N.Y. 816, appeal 
dismissed 75 S.Ct 35, 348 U.S. 
802, 99 L.Ed. 634. 

Tex.—^Webb v. State, Civ.App., 166 

S. W.2d 567, error refused. 
Termination of coverage 

The provision in Unemployment 
Compensation Act for termination 
of coverage where employers did 
not employ one or more individuals 
did not create an unreasonable dis¬ 
tinction between employers in the 
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same class so as to be violative ( 
state constitutional provision pr 
hibiting special privileges and in 
munities, notwithstanding anothi 
provision of act extended coverai 
to employers of eight or more i 
dividuals. 

Wash.—Shelton Hotel Co. v. Bate 
104 P.2d 478, 4 Wa&h.2d 498, 

76- Mich.—^Withy v. Bloem, 128 
W. 913, 163 Mich. 419, 35 L.R..^ 
N.S., 628. 

39 C.J. p 58 note 99. 

Pactory or laundry employees 
A statute limiting the hours 
employment of women in any m 
chanical establishment or factor 
or laundry, is not unconstitution 
as class legislation, in view of t] 
difference between the sexes ai 
the difference in the conditions u 
der which women work. 

Ill.—^W. G. Ritchie & Co. v. Wa 
man, 91 N.B. 695, 244 Ill. 609. 
Attorney’s fee 

Provision of Women and Mino: 
Employment Act authorizing recc 
ery of attorney’s fees to successt 
plaintiff in action for overtime <3 
not violate constitutional provisi 
against class legislation. 

Ky.—^W. W. Mac Co. v. Teague, 1 
S,W.2d 387, 297 Ky. 475. 

77. Cal.—Ex parte Miller, 124 
427, 162 Cal. 687, L.R.A.1915P 8 
affirmed 35 S.Ct. 342, 236 U.S. 3 
59 L.Ed. 628. 

78. Wyo.—State v. Le Barron, ] 

P. 265, 24 Wyo. 619, Ann.C 

191SD 998. 

78.5 Mich.—Fitzpatrick v. Liqu 
Control Commission, 25 N.W, 
118, 316 Mich, 83, 172 A.L.R. 6 
Pa.—In re Shahade's License, 57 ; 
Dist. & Co. 573. 
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other subject matter to which the acts, shall extend, are 
not unconstitutional as class legislation. 

The rule already. stated supra § 154 that th^ 
discretion of the legislature as to the classification 
of occupations or other subject matter for regula¬ 
tion will not be interfered with by the court so 
long as the classification is not arbitrary or un¬ 
reasonable applies to legislation determining the 
persons to whom, and the occupations to which, a 
workmen’s compensation act shall extend.'^9 if the 
classification is reasonable and natural, and the 
statute bears a reasonable relation to the objects 
sought to be accomplished, and operates uniformly 
on all members of the class to which it is made 
applicable, it is valid.^® 

Primarily, the fundamental classification common 
to all of the elective acts, making a distinction be¬ 
tween those employers or employees who elect to 
come within the operation of the act and those who 
choose to remain without, has been sustained and 
a statute, elective as to both employers and em¬ 
ployees, is not improper because the results of a .fail¬ 
ure to accept the act are not identical in the case 
of each.s^ Further, a statute may, without violating' 
any constitutional inhibition, be'made elective as‘to 


private employers and compulsory as to'municipal 
employers,S3 or compulsory as to only one type of 
private employer.^^ An insurance act applicable to 
the state and the municipalities as well as to private 
employers may, without being invalid, provide that 
amounts paid to the state insurance fund by the 
state and its subdivisions are to be ascertained by a 
method different from that prescribed in the case of 
other employers and a difference in the modes 
by which employers and employees may indicate 
their election to come under the act is not objection¬ 
able on the constitutional ground that it discrim^ 
mates.A statute under which certain employers 
are conclusively presumed to be under the statute 
unless they file an election to the contrary,- while 
others are not under it unless they file an election to 
be, is not invalid as class legislation.^'^ 

The legislature may establish a measure of duty 
owing to a public employee different from that ow¬ 
ing to a citizen who is not in the public service.^8 
A provision for a penalty in the form of the fix¬ 
ing of a reasonable attorney’s fee by the court as 
part of a judgment granted to an injured employee 
whose employer has failed to secure the payment 
of compensation has been held not tjo manifest a 


79. Iowa.—^Hunter v. Colfax Cons. 
Coal Co.. 164 N.W. 1037, 1053, 157 
N.W. 145. 175 Iowa 245, L.R.A. 
1917D 15, Ann.Cas.l917E 803. 

N.J.—De Monaco v. Renton, 113 A. 
2d 782, 18 N.J. 352. 

N.T.—Szold V. Outlet Embroidery 
Supply Co., 8 N.E.2d 858, 274 N.T. 
271, appeal dismissed 58 S.Ct. 742, 
303 U.S. 623, 82 L.Ed. 1086. 

71 C.J. p 276 note 59. 

X&evlsion of award 

Statute permitting Industrial Ac¬ 
cident Board at any time, but not 
oftener than once in six months, on 
application of any party made with¬ 
in four years of date of accident, 
on ground of a change in conditions, 
to review any agreement or award, 
and make an award ending, dimin¬ 
ishing, or increasing compensation 
previously agreed upon or awarded, 
makes no classiftcation, and is not 
unconstitutional as making a clas¬ 
sification not based upon a reason¬ 
able difference between the groups 
classified. 

Idaho.—Wanke y. Ziebarth Qonst. 
Co., 202 P.2d ZU, 69 Idaho 64. 

80, U.S.—Lower Vein Coal Co. v. 
Indu^ti-ial Board of Indiana, Ind., 
41 S.Ct. 252, 255 U.S. 144, 65 L.Ed. 
555. 

Ark.—^Hagger v. Wortz Biscuit Co., 

- 196 S.W.2d 1, 210 Ark. 318. 
m.—Casparis Stone Co. v. Indus¬ 
trial Board of Illinois, 115 N.E. 
S22, 278 Ill. 77—^Ke^ran v. Peoria, 


Bloomington & Champaign Trac¬ 
tion Co., 115 N.E. 636, 277 Ill. 
413. 

Mine employees may be placed In 
a separate class by a workmen’s 
compensation act. 

Alaska—^Johnson v. Kennecott Cop¬ 
per Corporation, 5 Alaska 571. 
Frovldlug increase of award 

Workmen’s Compensation Act § 
27, providing increase of fifty per 
cent in award in case no insurance 
is carried, is not unconstitutional as 
class legislation. 

Colo.—Flick V. Industrial Commis¬ 
sion of Colorado, 239 P. 1022, 78 
Colo, 117. - ' 

81. Ill.—Keeran v. .Peoria,. Bloom¬ 
ington & Champaign Traction Co., 
115 N.E. 636, 277 Ill. 413. 

71 C.J. p 277 note 60. 

Ziiahility for damages 

The section of Workmen’s Com¬ 
pensation Act providing that em¬ 
ployer complying -with provisions 
thereof shall not be liable in dam¬ 
ages for injury to any Employee 
during period covered by premiums 
paid into State - Workmen's Com¬ 
pensation Fund, when construed as 
relieving such an employer from- li¬ 
ability for damages, only for -inju¬ 
ries to his own employees, is not so 
discriminatrjry as to violate equal 
privileges and indmunities clause 
of state Constitution or equal pro¬ 
tection of law clause of federal 
Constitution, as section makes fair 
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and justifiable distinction ■ between 
classes of employers paying such 
premiums for protection against li¬ 
ability for injuries to their own em¬ 
ployees and employers liable for 
negligently causing injuries to oth¬ 
ers’ employees and giVe^ equal pro¬ 
tection of law to each class. 

N.D.—State for Benefit of Work¬ 
men’s Condpehsation Fund v, W. 
Wylie Co., 58 N.W. 2d 76. 

82. U.S.—Hawkins v. Blfeakley, Iowa, 

37 S.Ct. 255, 243 U.S. 210, 6l L..Ed. 
678. ^ ' 

Iowa.—Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1037, 1063, 167 N.W. 
145, 175 Iowa 245, L.R.A.1917I> 15, 
Ann.Cas.l9l7E’803. 

83. Mich.—^Wood v. Detroit, 166 N. 
W. 692, 1’88 Mich. 547, L.R.A.1916C 
388. 

84. U.S.—Lower Vein Coal' Co. y. 

Industrial Board qf. Indiana, Ipd!, 
41 S.Ct. 25^, 264, 2^5 U.S. 144, C5 
L.Ed. 555. ‘ ‘ ■ 

85. Ohio.^Porter v. Hopkins,,, 109 
N.E. .629, 91 Ohio St. ,74. 

86. U.S.—Johnston v. Kennecott 
Copper Corp., Alaska,' 248 F. 407, 
160 aC.A. 417. 

Mont:—Shea v. North Butte Mining 
Co.,. 179 P. 499, 65 Kofit 622. , 

87. Ill.-r-Chicago- Rys. Co. v.’ In¬ 
dustrial Board of Illinois^ 114 N. 
E. 634, 276 Ill. 112. . 

88. Mont.—Lewis & Clark County 

V. Industrial Acc. Bd.,*' 155 P; -268, 
62 Mont. 6, L.R.A.1916D 628. " 
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hostile discrimination ag'ainst employers’ as a 
class and one imposing an additional award 
where death results from the employer's failure to 
comply with a specific requirement, and providing 
for recoupment of' the additional award by the em¬ 
ployer to the state fund, involves no unreasonable 

classification. 90 

A statute authorizing state charity hospitals to 
charge for services rendered to a patient who comes 
within the compensation laws, and making the pa¬ 
tient, his employer, and the latter’s insurer liable 
for the charges, has been held not an arbitrary and 
unreasonable discrimination against them;9i nor is 
a statute which provides for a lump sum payment 
of compensation to surviving defendant parents of 
a deceased employee unconstitutional for failure to 
make provision for citizens of the United States who 
are residing in a foreign country where the exist¬ 
ence of such defendant parents residing abroad is 
not shown.92 The legislature may constitutionally 
put natural children under the age of eighteen years 
in different classes with respect to dependency.93 

Retaining liability on violation of safety regular 
tions. A provision that nothing in the statute shall 
affect the civil liability of the employer when the 
injury to the employee was caused by the intention¬ 
al omission of the employer to comply with statu¬ 
tory safety regulations cannot be regarded as mak¬ 
ing an improper classification.9^ 

(2) Hazardous Occupations 

Workmen's compensation acts which are restricted 
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to certain occupations,- or even td a single industry, as 
hazardous, are not invalid. 

A workmen’s compensation statute is not invalid 
because its operation is restricted to certain occupa¬ 
tions designated as-hazardous,95 or to a single in¬ 
dustry of this character, such as mining,96 or be¬ 
cause it classifies as hazardous any employment in 
which four or more workmen or operatives are 
regularly employed ;97 and, although an act con¬ 
fined to extrahazardous occupations is subject to 
the construction that it allows workmen employed 
in such industries the benefit of the act when injured 
outside the line of their duties or when engaged in 
the business of the employer in a capacity not af¬ 
fected by its peculiar hazards, it is not for that rea¬ 
son void as class legislation,98 although the act 
diverts the contributions exacted from the industries 
to which it applies to the relief of injured workmen 
generally or to the use of the state at large.99 A 
provision granting a labor department power to 
. declare, after a hearing, any occupation to be extra- 
hazardous and under the compensation act is not 
void because no standard is fixed to guide the de- 
partment.i 

(3) Exception of Particular Classes 

A workmen's compensation act is not unconstitution¬ 
al as class legislation because it exempts from its opera¬ 
tion certain classes of employees. 

A compensation act is not unconstitutional as 
class legislation because it exempts from its opera¬ 
tion certain classes of employees, such as domestic 
servants,^ farm laborers,9 casual employees,^ or 
other employees engaged in particular kinds of 


89. Cal.—Marshall v. Foote, 252 P. 
1075, 81 Cal.App. 98. 

90. Ohio.—State v. Industrial Com- 
ipission of Ohio, 166 N.E. 107, 116 
Ohio St. 67. 

91. La,—Charity Hospital of Loui-; 
siana ’ V. Axford, 131 So. 770, 14 
La.App. 536. 

92. Wyo.—Cuthbertson v. Union 
Pac. Coal Co., 62 . P.2d Zll, 60 
Wyo. 441. 

93. Ariz.—Ocean Accident & Guar¬ 
antee Corporation v. Industrial 
Commission of Arizona, 256 P. 598, 
32 Ariz. 64. 

94. Ill.—Deibeikis v. Link-Belt Co., 
104 N.E. 211, 261 Ill. 464, 465, 
Ann.Cas.l915A 241. 

95. N.H.—Wheeler v. Contoocook 
Mills Corp., 94 A. 265, 77 N.H. 551. 

N.D.—Stat^ y. Hagan, 175 N.W. 372, 
44,N.D. 306. 

71 C.J. p 278 note .7.1. 

96. * UlS.-^ohnston ' v. Kennecott 

Copper* Cbrp., Alaska, 248 F. 407, 
160 C.C.A. 417. . * 


Alaska.—Johnson v. Kennecott Cop¬ 
per Corporation, 5 Alaska 671. 
Mont.—Cunningham v. Northwest¬ 
ern Imp. Co., 119 P. 554, '44 Mont. 
180. 

97. N.T.—Europe v. Addison 
Amusements, Inc., 131 N.E. 760, 
231 N.T. 106. 

98, Wash.—State v. Clausen, 117 
P. 1101, 65 Wash, 156, 37 L.R.A., 
N.S., 466. 

In lUliLois 

(1) The rule stated in the text 

was followed in a case arising after 
the compulsory compensation act 
came into effect. . . 

Ill.—Illinois Publishing & Printing 

QOi V. Industrial Commission, 132 
N.E. 611, 614, 299.111. 189. 

(2) But in a case arising under a 
former 'elective compensation act, 
it was held that, to construe a stat¬ 
ute establishing a presumption that 
employers engaged in businesses de¬ 
clared to be extra-hazardous came 
Within it, as applying to all the 
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business of an employer, part of 
whose business is not extra-hazard¬ 
ous, would render the act unconsti¬ 
tutional as an unreasonable classi¬ 
fication. 

Ill.—Vaughan’s Seed Store v. Simon- 
ini, 114 N.E. 163, 275 Ill. 477, 
Ann.Cas.l918B 713. 

99. Wash.—State v. Clausen, 117 
P. 1101, 65 Wash. 156, 197, 37 L. 
R.A.,N.S., 466. 

1. Wash.—State v. Bayles, 209 P. 
20, 121 Wash. 215. 

2. U.S.—New York Cent. R. Co. v. 
White, N.T., 37 S.Ct 247, 254, 243 
U.S. 188, 61 L.Ed. 667, L.R.A.1917D 
1, Ann.Cas.l917D 629. 

71 C.J. p 279 note 78. 

3. U.S.—New York Cent. R^ Co. v. 
White, supra. 

71 C.J. ,p 279 note 79. 

4. Iowa.—^Hunter v. Colfax Cons. 
Coal Co., 154 N.W. 1037, 157 NW. 
145, 175 Iowa 246, L.R.A.1917D 
15, Ann.Cas.l917E 803. 

71 C.J. p 279 note 80. 
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work,5 or because it bases its exceptions on the 
number of persons employed,^ or on the amount of 
wages received.^ So a statute is not invalid be¬ 
cause it excepts railroads or railroad employees en¬ 
gaged in interstate commerce,8 or employees of 
railroads or common carriers generally.^ More¬ 
over, the exception of certain classes of persons 
cannot be regarded as unjust discrimination where 
the acceptance of the act is elective, since members 
of either the included or the excluded class may 
place themselves in the position of members* of the 
other.'^^ 

Persons entitled to medical care. The exemption 
of hospital patients and persons injured outside the 
state from a statute prohibiting the rendition of 
medical care to injured workmen by physicians not 


authorized by the industrial commission, is not an 
arbitrary discrimination constituting class legisla- 
tion.ll 

§ 498. -Miscellaneous Classifications 

General rules for determining whether the classifica¬ 
tion of persons or things for purposes of legislation is 
reasonable and valid, or arbitrary and invalid, have been 
applied to laws relating to taxation generally, license or 
privilege taxes, motor vehicles, and various other sub¬ 
jects. 

The number of classes into which the citizens 
may constitutionally be classified is practically in- 
finite,i 2 and, in addition to the persons and sub¬ 
ject matters hereinbefore discussed, various statutes 
and ordinances have been sustained on the theory 
that they related to separate classes capable of be¬ 
ing dealt with by distinct bodies of legislation.'^^ 


5. Ill.—I>eibeikis v. L.ink-Belt Co., 
104 KE. 221, 261 Ill. 454. Ann. 
Cas.l915A 241. 

Faartlctilar exceptions 

(1) Coal miners. 

Tenn.—Scott v. ISTashville Bridge 
Co., 223 S.W. 844, 143 Tenn. 86. 

(2) Gin laborers. 

U.S.—^Middleton v. Texas Power & 
Light Co., Tex., 34) S.Ct. 227, 249 
U.S. 152, 63 L.Ed. 527. 

(3) Persons doing clerical work. 
Ill.—Deibeikis v. Link-Belt Co., 104 

N.E. 211, 261 Ill. 454, Aiin.Cas. 
1916A 241. 

(4) Persons employed otherwise 
than for purpose of employer’s 
trade or business. 

Ill.—Deibeikis v. Link-Belt Co., 
supra, 

(5) Employees engaged in work 
of an incidental character uncon¬ 
nected with the dangers necessarily 
involved in the hazardous employ¬ 
ments enimierated. 

Ill.—Deibeikis v. Link-Belt Co., 
supra. 

6. TJ.S.—^Middleton v. Texas Pow¬ 
er & Light Co., Tex., 39 S.Ct. 
227, 239, 249 U.S. 152, 63 L.Ed. 527. 

Fairticular exceptions 

(1) Where fewer than ten per¬ 
sons are regularly employed. 

Tenn.—Scott v. Nashville Bridge 

Co., 223 S.W. 844, 143 Tenn. 86. 

(2) Employers of five or fewer 
workmen and their employees. 

R.I.—Sayles v. Foley, 96 A. 340, 38 

R.I. 484. 

(3) Employers having fewer than 
five workmen. 

U.S.—Middleton v. Texas Power & 
Light Co., Tex., 39 S.Ct. 227, 230, 
249 U.S. 152, 63 L.Ed. 527. 

71 C.J. p 280 note 91. 

(4) Employers having fewer than 
four employees. 

Wis.—Borgnis v, Falk Co., 133 N.W. 


209, 147 Wis. 327, 355, 37 L.R.A, 
N.S., 489. 

(5) Employers having fewer than 
four workmen or operatives. 

U.S.—^Ward & Gow v. Krinsky, N.T., 
42 S.Ct. 629. 269 U.S. 503. 66 L. 
Ed. 1033, 28 A.L.R. 1207. 

7. R.L—Sayles v. Foley, 96 A 340, 
38 R.I. 484. 

Valid limitation 

The legislature may except from 
the provisions of a compensation 
act employees receiving more than 
eighteen hundred dollars a year. 
R.I.—Sayles v. Foley, supra. 

8. Ill.—Deibeikis v. Link-Belt Co., 
104 N.E. 211. 261 Ill. 454, Ann. 
Cas.l915A 241. 

Minn.—Matheson v, Minneapolis St, 
R. Co., 148 N.W. 71, 126 Minn. 286, 
L.R.A,1916D 412. 

9. U.S.—Middleton v. Texas Power 
& Light Co., Tex., 39 S.Ct. 227, 
249 U.§, 152, 63 L.Ed, 527. 

10. Iowa,—^Hunter v. Colfax Cons. 

Coal Co., 154 N.W. 1037, 157 N. 
W. 145, 175 Iowa 245, L.R.A 

1917D 16, Ann.Cas.l917E 803. 

11. N.T.—Szold V. Outlet Embroi¬ 
dery Supply Co., 8 N.E.2d 868, 274 
N.Y. 271, appeal dismissed 68 S.Ct. 
742, 303 U.S. 623, 82 L.Ed. 1086. 

12. Neb.—Corpus Juris cited in 
State V. Hall, 262 N.W. 835, 841, 

129 Neb. 669. 

13. Persons classified 

(1) Absent voters. 

Mo.—Straughan v. Meyers, 187 S.W. 
1169, 268 Mo. 580. 

(2) Convicts. 

Ala.—^Williams v. State, 30 So; 336, 

130 Ala. 31. 

Ill.—People V. Mifcula, 192 N.E. 546, 
357 Ill. 481. 

Ind.—Hinkle v. Dowd, 58 N.E. 2d 
342, 223 Ind. 91. 
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(3) Dependent and delinquent 
children. 

Pa.—Commonwealth v. Fisher, 62 
A. 198, 213 Pa. 48, 6 AnmCas. 92. 

(4) Householders. 

Wash,—Bedford v. Spokane St. R. 
Co., 46 P. 650, 15 Wash. 419. 

(5) Indian children. 

N.C.—State v. Wolf, 69 S.B. 40, 
145 N.C. 440, 13 AnruCas. 189. 

(6) Insane persons. 

Cal.—Napa State Hospital v. Dasso, 
96 P. 356, 153, Cal. 698, 18 L.R.A., 
N.S., 643, 15 Ann.Cas. 910—In re 
Yturburru, 66 P. 729, 134 Cal. 567. 

(7) Judgment creditors. 

Ill.—^Hilton V. Meier, 100 N.E. 962, 
257 Ill. 500—Meier v. Hilton, 100 
N.E. 520, 267 Ill. 174. 

(8) Mortgagees. 

Ind.—Judy v. Thompson, 60 N.E. 
270, 156 Ind. 633. 

(9) Mortgagors. 

Ind.—Judy v. Thompson, supra. 

(10) Purchasers of school lands 
who have purchased their home sec¬ 
tion. 

Tex.—McGrew v. Wilson, Civ.App., 
67 S.W. 63. 

(11) Stockholders in banks. 

Cal.—Murphy v. Pacific Bank, 62 P. 
1059, 130 Cal. 642. 

(12) Tramps. 

Ohio.—State v. Hogan, 68 N.E. 672, 
63 Ohio St. 202, 81 Am.S.R. 626, 
52 L.R.A. 863. 

(13) Worthy blind persons free 
from vicious habits. 

Ohio.—Davies v. State, 27 Ohio Cir. 
Ct. 593. 

Things classified 

(1) Calves of neat cattle under 
seven months of age and unaccom¬ 
panied by their mothers. 

N.M.—State v. Brocken, 143 P. 479, 
19 N.M. 404, L.R.A1915B 213, Ann. 
Cas.l916D 136. 
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So laws have been upheld which relate to children^^ 
architects,labor unions,15.5 public officers,i® and 
veteran soldiers or sailors.i'^ Likewise, laws have 
been upheld, as against the objection that they in¬ 


volved unreasonable classification, with respect to 
airports;!'^•1 arbitration,!'^-^ cattle,l*^-^ civil serv- 
ice,!*^-^ conscription of persons for the purpose of 


(2) Foxesv as distinct from other 
animals. 

Wash.—State v. Miller, 271 P. 826, 
149 Wash. 545. 

(3) Oil and gas. 

tJ.S.—^U. S. V. Standard Oil Co. of 
California, D.C.Cal., 21 P.Supp. 
645, affirmed, C.C.A., 107 P.2d 402, 
certiorari denied 60 S.Ct. 715, 309 

U.B. 673, 84 L.Ed. 1019. 

(4) Party walls. 

tr.H.—In re Opinion of the Justices, 
105 A.2d 924. 

fa.—McGlumphy v. Lentz, 69 Pa. 
Super. 36. 

(5) Quail. 

Cal.—Ex parte Kenneke, 69 P. 261, 
136 Cal. 627, 89 Am.S.R. 177. 

14. Cal.—Pasadena City High 
School Dist. of Los Angeles Coun¬ 
ty V. Upjohn, 276 P. 341, 206 Cal. 
775, 63»A.L.R. 408. 

Departure from state 

The power of state courts to en¬ 
force their judgment by all proc¬ 
esses at their command as long as 
person is within state justifies the 
classification in statute prohibiting 
persons from leaving state after 
having been ordered by court to sup¬ 
port children but not prohibiting 
persons from leaving state if no 
such order has been entered. 

Tenn.—^Barger v. State, 280 S.W.2d 
911. 

15. N.Y.—Goldschlag v. Deegan, 238 
KT.S. 3, 135 Misc. 535, affirmed 
173 N.E. 859, 254 N.T. 545, cer¬ 
tiorari denied 51 S.Ct. 80, 282 U. 
S. 876, 75 L.Ed. 773. 

Multiple dwelUugs law 

Statute requiring certain services 
in multiple dwelling construction to 
be performed solely by architects is 
not invalid as arbitrarily discrim¬ 
inating against engineers. 

H.Y.—Goldschlag v. Deegan, supra. 

15.5 Race, color, or creed 

The provision of Civil Rights Law 
forbidding labor organizations from 
denying membership therein because 
of race, color, or creed, is not uncon¬ 
stitutional, as applied to railway 
postal clerks association, on grounds 
of arbitrary classification. 

H.Y.—Railway Mail Ass’n v. Corsi, 
56 N.E.2d 721, 293 H.Y. 315, af¬ 
firmed 66 S.Ct. 1483, 326 U.S. 88, 
89 L.Ed. 2.072. 

16. Iowa.—Smith v. Thompson, 258 
N.W. 190, 219 Iowa 888. 

Ky.—Elrod v. Willis, 203 S.W.2d 18, 
305 Ky. 225. 

Or.—Thompson v. Dickson, 275 P. 
2d 749, 202 Or. 394. 

Tenn.—^Union County v. Sexton, 276 


S.W.2d 6—State ex rel. Gallaher 

V. Hickman. 229 S.W.2d 495, 190 
Tenn. 310. 

Absence from state as creating va¬ 
cancy 

The statute amending, so far as 
executive and judicial officers are 
concerned, prior statutes providing 
for offices becoming vacant upon 
more than 60 days’ unauthorized 
absence from the state by office¬ 
holders, is not unconstitutional as 
“class legislation”, even if the 
amendatory statute is not properly 
applicable to judicial officers. 
Mont.—Gullickson v. Mitchell, 126 
P.2d 1106, 113 Mont. 359. 

Act reducing salaries of certain 
offioei's is not class legislation be¬ 
cause it does not apply to all state, 
county, and municipal corporations, 
since it applies equally to all citi¬ 
zens who fall within the particu¬ 
lar class. 

Iowa.—Smith v, Thompson, S58 N. 

W. 190, 219 Iowa 888. 

Pay while absent on military serv¬ 
ice 

Statute, entitling public employees 
to leave of absence without loss 
of pay fdr service as members of 
Army, Navy, or Marine Corps re¬ 
serve components, was not invalid 
as class or privilege legislation. 
Cal.—Clopton v. Scharrenberg, 235 
P.2d 84, 106 Cal.App.2d 430. 

N.J.—Lynch v. Borough of Edge- 
water, 85 A.2d 191, 8 N.J. 279, 
Pa.—Loomis v. Board of Ed. of 
School Dist, of Philadelphia, 103 
A.2d 769, 376 Pa. 428. 

The qualifications for holding pub¬ 
lic office may not be arbitrary but 
must be reasonable aiid based upon 
substantial grounds which are nat¬ 
ural and inherent in the subject mat¬ 
ter of the legislation, and the right 
must belong equally to each member 
of the class created by such qualifica¬ 
tions. 

Ind.—State ex rel. Buttz v. Marion 
Circuit Court, 72 N.E.2d 225, 225 
Ind. 7, 170 A.L.R. 187. 

17. Cal.—Allied Architects' Ass’n 
of Los Angeles v, Payne, 221 P. 
209, 192 Cal. 431, 30 A.L.R 1029. 
Ill.—People ex rel. Jendrick v. All- 
man, 71 N.E.2d 44, 396 Ill. 35— 
People V. Brady, 105 N.E. 1, 262 
Ill. 578. 

Kan.—State v. Addison, 92 P. 581, 76 
Kan. 699. 

Mass.—City of Lynn v. Commission¬ 
er of Civil Service, 169 N.E. 502, 
269 Mass,’ 410, 

N.J,—Strauss v. Borough of Brad¬ 
ley Beach,' 186 A. 68i. 117 N.J. 
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Law 45, affirmed 194 A. 160, 118 
N.J.Law 561. 

N.Y,—Gianastasio v. Kaplan, 256 N, 
Y.S. 102, 142 Misa 611, affirmed 
178 N.E. 782, 257 N.Y. 531, appeal 
dismissed 52 S.Ct 203, 284 U.S. 
595, 76 L.Ed. 512. 

S.D.—^IVheelon v. South Dakota 
Land Settlement Board, 181 N.W. 
369, 43 S.D. 551, 14 A.L.R. 1145. 
Bonus 

The statute granting a bonus to 
World War II veterans is not un¬ 
constitutional as establishing an un¬ 
reasonable or arbitrary classification 
by limiting its benefits to veterans 
of World War who were domiciled 
in the state for at least one year 
before entering armed forces. 

Conn.—Lyman v. Adorno, 62 A.2d 
702, 133 Conn. 511. 

Contracts as to rights 

The statute providing that no 
veteran entitled to benefits under 
Servicemen’s Readjustment Act or 
his spouse, shall be under legal dis¬ 
ability by reason of minority to 
make any contract, construed as 
limited to receiving and enjoying 
servicemen’s benefits, is not vio¬ 
late of uniformity provisions of 
state constitution. 

Ariz.—^Valley Nat. Bank of Phoenix 
V. Glover, 169 P.2d 292, 62 Ariz. 
538. 

Kousiug 

The statute authorizing munici¬ 
palities to establish war veterans’ 
temporary housing progi*ams is val¬ 
id class legislation, though it in¬ 
cludes all veterans residing in state 
fo'r six months before its passage, 
regardless of whether they resided 
therein when they entered service, 
Conn.—^Franco v. City of New Hav¬ 
en, 52 A.2d 866, 133 Conn. 544. 

17.1 Tenn.—Stocker v. City of 

Nashville, 126 S.W.2d 339, 174 

Tenn. 483, 124 A.L.R. 345. 

17.2 Bacclusiou of labor contracts 
California arbitration statute is 

not unconstitutional as discrimin¬ 
ating between classes because by 
its terms it does not apply to la¬ 
bor contracts. 

U.S.—Pacific Indemnity Co. v. In¬ 
surance Co. of North America, C. 
C.A.Cal„ 25 P.2d 930. 

17.3 N.M.—State v, Thonapson, 260 
P.2d 370, 57 N.M. 459. 

17.4 N.Y.—Lederman v. Board of 
Ed. of City of New York, 96 N.Y. 
S.2d 466, 276 App.Div. 527, affirm¬ 
ed 95 N.E.2d 806, 301 N.Y. 476, 
appeal dismissed Thompson v. 
Wallin, 72 S.Ct 92, 342 U.S. 801, 
96 L.Ed. 607, affirmed Adler v. 
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Board of Ed. of City of New York, 
72 S.Ct 380, 342 U.S. 485, 96 L. 
Ed. 617, 27 A.L.R.2d 472, and 

L'Hommedieu v. Board of Regents 
of University of State of N. Y., 
72 S.Ct. 624, 342 U.S. 951, 96 L. 
Ed. 707. 

Wash.—Mosebar v. Moore, 248 P. 

2d 385, 41 Wash.2d 216. 

Loyalty 

Dismissal of a federal govern¬ 
ment employee in the classified civ¬ 
il service without trial because su¬ 
periors determine in their own judg¬ 
ment that reasonable grounds exist 
for belief that employee is disloyal 
to the government of the United 
States is not unconstitutional as 
based on a discriminatory classifica¬ 
tion. 

D.C.—^Bailey v. Richardson, 182 P. 
2d 46, 86 U.S.App.D.C. 248, affirm¬ 
ed 71 S.Ct. 669, 341 U.S. 918, 95 
L.Ed. 1352. 

War veteran’s preference 

Amendment authorizing preferen¬ 
tial treatment of honorably dis¬ 
charged war veterans seeking ei¬ 
ther original employment or promo¬ 
tional advancement in civil service 
is not unconstitutional as improper 
class legislation. 

Conn.—State ex rel. Higgins v. Civ¬ 
il Service Commission of City of 
Bridgeport, 90 A.2d 862, 139 Conn. 
102 . 

Political activities 

The Hatch Act prohibiting polity 
ical activities by federal civil serv¬ 
ice employees is not invalid because 
it exempts from its prohibitions 
the federal , employees residing in 
municipalities, or other political 
subdivisions adjacent to District of 
Columbia insofar as local cam¬ 
paigns and elections are concerned, 
and exempts teachers and certain 
others from provision extending 
prbhibiti 9 n to state employees 
where funds supporting activity or 
institutioa with which they are con¬ 
nected are supplied in whole or in 
part by the fedeiral government. * 
D.C.—-united Federal Workers of 
America (C.I.O.) v. ’Mitchell, D.C., 
56 P.Supp. 621, affirmed 67 S.Ct 
556, 330 U.S. 75, 91 L.Ed. 754. 

17.5 U.S.—George v. U, S., C.A. 
Cal., 196 P.2d 445, certiorari de¬ 
nied 73 S.Ct 58, 344 U.S. 843, 97 
L.Ed. 656. , 

CousciexLtloas objector 

(1) Congress, in exempting from 
military service a person whp by 
reason of .religious .training apd be¬ 
lief is conscientiously opposed ‘to 
liarticipatioh in war, fcould well rec¬ 
ognize, bu(?h as ground for exemp¬ 
tion nnd refuse exemption to per¬ 
sons opposisd on political, sociolog¬ 


ical, philosophical and other ethical 
grounds. 

U.S.—George v. U. S., supra. 

(2) Restrictions placed on con¬ 
scientious objector by reauiring him 
to do work of national importance, 
such as tree planting and forestry 
work at a civilian public service 
cs-mp, were not objectionable as 
class legislation. 

XJ.S.—Wolfe V. U, S., C.C.A.Mich., 
149 F.2d 391. 

The ‘^Doctors’ Draft Law,” per¬ 
taining to special registration for 
military duty of doctors, dentists, 
and allied specialist categories, does 
not amount to an authorization of 
involuntary servitude in violation 
of the Thirteenth Amendment to the 
federal Constitution, since the pow¬ 
er of congress to declare war and 
provide for common defense, neces¬ 
sarily authorizes congress to say 
when, who, and to what extent, a 
person shall be called upon to ful¬ 
fill his obligation of military duty 
in the^ public safety. 

U.S.—Bertelsen v. Cooney, C.A.Tex., 
213 F.2d 275, certiorari denied 75 
S.Ct. 81, 348 U.S. 856, 99 L.Ed. 
674, rehearing denied 75 S.Ct. 
■205, 348 U.S. 890, 99 L.Ed. 700. 

17.6 Particular statutes held valid 

(1) The Illinois Dower Act giving 
widow dower in all real estate of 
which husband was seized at any 
time during marriage and the De¬ 
scent Act giving widow, in lieu of 
dower, one third of real estate of 
which husband died seized do not 
violate, constitutional safeguards 
against discrimination, since the sit¬ 
uation of the widow in cp.se the 
husband dies seized of real estate 
is different from that where the 
husband has during -his lifetime 
disposed of the prpperty without her 
consent. 

Ill.—Weyer v. Bkrwell, 158 N.E. 
475, 327 Ill. 214. ‘ 

(2) Jurisdiction of court in ali¬ 

mony case is continuing so that wo-r 
niaij who obtained divorce and ali- 
niony decree prior to, effective date 
of legislation extinguishing incho¬ 
ate dower rights of divorced spous¬ 
es could have applied for modifica¬ 
tion of alimony award after' such 
effective date, and such statutes 
were not discriminatory in that 
court could decree alimony in favor 
of ^persons divorced after such effec¬ 
tive date in light of loss of dower 
right;?. , 

Ohio.—Goodman v. Gerstle, 109 N. 
B.2d ,489, 158 Ohio St. 353. 

17.7 Ky.—^Roserib^rg v. Queehan, 
261 S.W.2d 617. 

La.—^P^ck V. City of New Orleans, 
6 So.2d 508, 199 La, 76. 
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•Assistance to voters. 

The act respecting assistance to 
voters in marking a ballot where he 
is unable to do so by reason of phys¬ 
ical infirmity is based on a valid 
classification. 

Ohio.—Simmonds v. Eyrich, Com.Pl., 
95 N.E.2d 695. 

17.8 D.C.—Lapides v. Clark, 176 F. 

2d 619, 85 U.S.App.D.C. 101, cer¬ 
tiorari denied 70 S.Ct. 101, 338 

U.S. 860, 94 L.Ed. 627, rehearing 
denied Lapides v. McGrath, 70 S. 
Ct. 187, 338 U.S. 888, 94 L.Ed. 645. 

Besideuce abroad 

The statute relating to the expa¬ 
triation of naturalized citizens by 
residence abroad is not unconstitu¬ 
tional on the ground that it arbi¬ 
trarily discriminates against natur¬ 
alized citizens. 

D.C,—Lapides y. Clark, 176 F.2d 619, 
85 U.S.App.D.C. 101, certiorari de¬ 
nied 70 S.Ct. 101, 338 U.S. 860, 94 
L.Ed. 627, rehearing denied La¬ 
pides V. McGrath, 70 S.Ct 187, 338 
U.S. 888, 94 L.Ed. 645. 

17.9 The legislature may classify 
persons in connection with regula¬ 
tions for preservation and conserva¬ 
tion of game animals and fish, but 
classification must have some rea¬ 
sonable relation to the subject and 
purpose of regulation and cannot be 
arbitrarily and unjustly discrimina¬ 
tory. 

Ariz.—Begay v. Sawtelle. 88 P.2d 
999, 63 Ariz. 304. 

3.7.10 Ga.—Town of McIntyre v. 
Scott, 12 S.E.2d 88?, 191 Ga. 473. 

17.11 Cal.—Dribin v. Superior 
Court in and for Los Angeles 
County, 231 P.2d 809, 87 Cal.2d 
346, 24 A.L.R.2d 864. 

Divorce 

(1) Statute authorizing divorce 
for incurable insanity, provided in¬ 
sane spouse has been confined in 
hospital or asylum for insane for 
five years, anud provided plaintiff has 
resided within state. for five years 
is valid. 

Ind.—State v. Brown, ,11 N.B.2d 679, 
213 Ind. 118, 113 A.UR. 1243. , 

(2) The statutory requirement of 
proof of confinement of insane 
spouse in California institution for 
three year period before divorce 
will be granted on ground of incur¬ 
able insanity is not unconstitution¬ 
al as a classification discriminating 
between incurably, insane persons 
confined in Califbi^hia and similarly 
ill persons confined in some other 
jurisdiction. 

Cal.—Dribin v. Superior Court in 
and for Los Angeles Coupty, ^ 231 
I .P.2d 809, 37 Cal.2d 346, 24' A,L.R. 
I 2d 864. 
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BeirnTbursement for care 

The statute under which the coun¬ 
ty may seek reimbursement for 
amounts expended for treatment 
and maintenance of insane persons 
is not invalid as class legislation, 
notwithstanding that the state hos¬ 
pital for the insane treats and cares 
for many patients who have no 
property. 

S.D.—McKenna v, Roberts County, 
32 N.W.2d 687, 72 S.D. 250. 
CriminaiL psychopaths 

Fact that section of the act pro¬ 
viding for commitment and deten¬ 
tion of criminal psychopathic per¬ 
sons, which makes the act applica¬ 
ble only where accused is charged 
with a crime, is not unconstitution¬ 
al on ground that it is discrimina¬ 
tory. 

Ill.—People V. Sims, 47 N.E.2d 703, 
382 Ill. 472. 

Sexual psychopaths 

A^ct relating to care, treatment 
and rehabilitation 6t sexual psycho¬ 
path is not unconstitutional as es¬ 
tablishing, an invalid and arbitrary 
classification in that the county so¬ 
licitor is the one to determine against 
whom discretionary proceedings ,t^> 
determine whether a person is a sex¬ 
ual psychopath shall be instituted. 
K.H.—In re Moulton, 77 A.2d 26, 96 
N.H. 370.*' 

17.12 N.T.—Trade Accessories >. 
Bellet, 55 N.T.S.2d 361, 184 Misc. 
962, appeal dismissed 66 N.E.2d 
127, 295 N.T. 763. 

Codpem’ti’vo 

, Provision that menaber of coQper- 
ative apartment house seeking pos¬ 
session for his own use cannot 
oust a tenant unless 65 per cent of 
persons who are tenants at time 
cooperative acquired , the property 
have become members is not void 
.as discriminatory class legislation. 
D.C.—Kahn v. Wall, Mun.App., 68 
A.2d 862. 

18. Cal.—Prank v. Maguire, 257 P. 
515, 201 Cal., 414. 

Ky.—Bosshammer v. Town of South 
Fort Mitchell, for Use of Edwards, 
68 S.W.2d 413; 252 Ky. 785. 

S.C.—Graham v. Erwin, 103 S.E. 

750, 114,S.C. 419. 

Diking district election 

(1) Statute permitting only resi- 
-dents of county to vote at, diking 
district elections yrSiS held not un¬ 
reasonable and arbitrary classifica¬ 
tion. , , 

Wash.—Jones v. Hammer, 255 p. 
956, 143 ,Wa?h. 625. 

,(2) Statute permits iofficers .or 
agents of, coy’pprate, ^landowners to 
vote at diking district elections 
only if presiding in,,, county, , and 
hence is not uyiqonstitutiop^ as 


discriminating against nonresident 
individuals. 

Wash.—Jones v. Hammer, supra. 

19. Cal.—^Roystone Co. v. Darling, 
154 P. 15. 171 Cal. ,6'26. 

40 C.J. p 47 note 7. 

A constitutional pro-vision that 
this, legislature shall provide for 
giving to mechanics and laborers 
an adequate lien, removes any ob¬ 
jection to a mechanic's lien statute 
on the ground, that itds class legis¬ 
lation. 

Fla.—Dell v. Marvin, 26 So. 188, 41 
Fla. 221, 79 Am.S.R. 171, 45 L.R.A. 
201 . 

19.5 Utah.—Wallberg v. Utah Pub¬ 
lic Welfare Commission, 203 P.2d 
935, 115 Utah 242. 

Pledge of realty for reimbursement 
In view of fact that old-age pro¬ 
visions of Public Assistance Law 
contemplate that needy aged person 
shall receive' assistance according to 
individual needs, with regard to re¬ 
sources available to him' from what¬ 
ever source, including, by pertinent 
regulation, personal property ‘ of 
such person, provision for lien up¬ 
on real property ’of recipient of old- 
age assistance is not discriminatory 
as between persons owning realty 
and those owning only personalty, 
since the personalty 'owned has been 
taken into consideration. 

Idaho.—Newland v. Child, 254 P.2d 
1066; 73 Idaho 630. 

Utah.—^Wallberg v. Utah Public 
Welfare Commission, 203 P.2d 
935, 115 Utah 242. 

19.10 Mich.—^Prince v. Auditor 
General of Michigan, 297 N.W. 223, 
297 ^Mich. 157—^Baker v. State 
Land Office Board, 293 . N.W. 763, 
294 Mich. 587. 

Resale of public lauds 

(1) Legislature may validate re¬ 
sales of public lands, forfeited for 
nonpayment of interest, and may 
limit right' of original purchaser to 
reinstatement to such class as it 
sees fit. 

Tex.—Heath v. Lewis, Civ.App., 32 S.. 
W.2d 249, error refused. 

(2) The act relating to the repur¬ 

chase of land after forfeiture to the 
state for the nonpayment of taxes 
foi: one or more of the years 1926, 
1927, 1928, 1929, and 19,30, i? not un¬ 
constitutional as being special or 
class legislation. . ; , 

Minn.—State ex rel. Equity Farms v. 

Hubbard, 280 N.W. 9. 

. 1 

19.15 €al. — ^Allstot V. City of Long 
Peach, 231 P.2d 498, 104 Cal.App.2d 
441. 

Colo.—Board of Trustees, of Fire¬ 
men's Pension Fund fpr City and 
County of Denver y. People ex rel. 
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Behrman, 203 P.2d 490, 119 Colo. 
301,-7 A.L.R.2d 686. 

Ill.—People ex rel. Judges Retire¬ 
ment System v. Wright, 40 N.E.2d 
719, 379 Ill. 328. 

Md.—Clark v. Tawes, 49 A.2d 463, 187 
Md. 195. 

Minn.—Burns v. City of St. Paul, 297 
NW. 638, 210 Minn. 217. 

EUgibllity 

• The minimum requirements that 
each participant must attain the age 
of 60 years and must have been in 
the service of county for a minimum 
of ten -years and must have made 
certain minimum contributions to the 
retirement fund, are not discrimina¬ 
tory, and the act is not unconstitu¬ 
tional as creating an unreasonable 
classification of participants. 

Fla.—State ex rel. Watson v. Lee, 24 
So.2d 798, 156 Fla. 62, 163 A.L.R. 
862. 

Power of trustees 

The vested Interest Stktute re.- 
stricting authority of trustees of 
pension fund to take away or im¬ 
pair right to subsequently granted 
pension but not altering trustees’ 
powej* as to pension previously grant¬ 
ed is not an unreasonable or arbi¬ 
trary exercise of legislative power 
and the classification does not ex¬ 
ceed constitutiopal limitations. 

Ohio.—State ex rel. Lemperle v. Mc¬ 
Intosh, 60 N.E.2d 786, 146 Ohio St. 
107. 

Teachers and supervisory personnel 
The teachers' tenure act, author¬ 
izing retirement of teachers on per¬ 
manent tenure when they become 65 
years of age, which provides that it 
shall not apply to principals, super¬ 
intendents or supervising teachers, 
is not unconstitutional on ground 
that there is an arbitrary “discrimi¬ 
nation” between acting school teach¬ 
ers on the one hand and principals, 
superintendents and supervising 
teachers on the other, since it might 
be considered by legislature that 
person 65 years of age will in many 
instances have lost ability to con¬ 
duct eftective classroom instruction 
and still be capable of supervising 
other teachers or administering the 
school system. 

Wis.—Morrison v. Board of Educa¬ 
tion of City of West Allis, 297 N. 
W. 383, 237 Wis. 483. 

Liquidation of fund 

Classification for purposes of liq¬ 
uidation of a public empioyees* re¬ 
tirement system may properly be on 
a different basis from the system it¬ 
self if fundamental rights are .not 
violated, and length of service is a 
fair apd. logical criterion by which 
to classify employees under retire- 
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ment systems and the liQuidation j 
thereof. • 

Utah.—Hansen v. Public Emp. Re¬ 
tirement System Bd. of Adminis¬ 
tration, 246 P.2d 591. 

Judg'es 

The statute classifying judges eli¬ 
gible for pensions by granting pen¬ 
sions only to elected judges and de¬ 
nying pensions to appointed judges 
is a matter within the discretion of 
the legislature and is not invalid for 
unreasonable classification. 

Md.—Clark v. Tawes, 49 A.2d 463, 
187 Md. 196. 

19.20 Ohio.—biddings v. Board of Ed. 
of Jefferson County School Dist., 
98 N.E.2d 827, 155 Ohio St. 287. 
Tenn.—Phillips v. West, 213 S.W.2d 
3, 187 Tenn. 5-7. 

Tex.—^Dawn Common School Dist- 
No. 2 V. County School Bd. of 
School Trustees of Deaf Smith 
County, Civ.App., 205 S.W.2d 826, 
error refused. 

Wis.—School Dist. No. 3 of Town 
of Adams v. Callahan, 297 N.W. 
407, 237 Wis. 660, 135 A.L.R. 1081. 

Transpoitation 

(1) A srtatute requiring a street 
railroad company to carry pupils of 
the public schools at less than the 
regular rates of fare is valid. 

Mass.—Commonwealth v. Interstate 

Cons. St R. Co., 73 N.B, 530, 187 
Mass. 436, 11 L.R.A,N.S., 973, 2 
Ann.Cas. 419, affirmed 28 S.Ct. 26, 
207 U.S. 79, 62 L.Bd. Ill, 12 Ann. 
Cas. 555. 

(2) Statute authorizing high school 
districts to provide for transporta¬ 
tion of pupils, except pupils living 
In cities, does not provide invalid 
classification. 

Cal.—Pasadena City High School 
Dist of Los Angeles County v. Up¬ 
john, 276 P. 341, 206 Cal. 775, 63 
A.L.R. 408. 

Vaccination 

Statute providing for vaccination 
of all school children has been up¬ 
held. 

Cal.—French v. Davidson, 77 P. 663, 
143 Cal. 658. 

Fraternities 

(1) Law prohibiting students from 
joining high school fraternity is 
not class legislation as unreason¬ 
ably discriminating against public 
school students in favor of private 
school pupils. 

Mich.—Steele v. Sexton, 234 N.W. 
436, 253 Mich. 32. 

(2) Act requiring that all enrolled 
pupils in public schools procure 
sanction of school board before af¬ 
filiating with fraternities or societies 
is not class legislation. 

Iowa.—^Lee v. Hoffman, 166 N.W. 565, 
182 Iowa 1216. L.RA.1918C 933. 


ContlnuatiozL schools 

Statute relating to continuation 
schools is not discriminatory because 
exception applies only to cases of 
day school attendance. 

N.T.—^People, on Complaint of Mc¬ 
Carthy, V. Braunstein, 162 N.E. 89, 
248 N.Y. 308, appeal dismissed 
Braunstein v. People of State of 
New York, on Complaint of Mc¬ 
Carthy, 49 S.Ct. 96, 278 U.S. 675, 
73 LEd. 514. 

Tuition fees of nonresidents 

Pol.Code § 1394%, and the rules 
of the regents of the university 
thereunder, requiring students at the 
university to pay a tuition fee, if 
they have not been bona fide resi¬ 
dents of the state for one year, is a 
reasonable classification of citizens. 
Cal.—^Bryan v. Regents of University 
of California, 205 P. 1071, 188 Cal. 
559. 

19.25 Ind.-—Kassabaum v. Board of 
Finance of Town of Lakeville, St. 
Joseph County, 20 N.B.2d 642, 216 
Ind. 491, followed in Kassabaum 
V. Board of Finance of Union Tp., 
St. Joseph County, 20 N.E.2d 646, 
216 Ind. 708. 

Relief to sureties on bonds of public 
depositories 

(1) Statute .to relieve uncompen¬ 
sated sureties on bonds of public de¬ 
positories was not invalid as class 
legislation because no relief was giv¬ 
en to compensated sureties. 

Ind.—Bolivar Tp. Board of Finance 
of Benton County v. Hawkins, 191 
N.E. 158, 207 Ind. 171. 96 A.L.R. 
271. 

(2) Nor was statute invalid be¬ 
cause giving no relief to persons ob¬ 
ligated on depository bonds prior to 
Jan. 1, 1927, even though some in¬ 
equality may result. 

Ind.—^Bolivar Tp. Board of Finance 
of Benton County v. Hawkins, su¬ 
pra. 

19.30 Iowa.—Campbell v. Bruce, 3 
N.W.2d 621, 231 Iowa 1160. 

Redemption from tax sale 

The Ten Payment Account plan 
for the redemption of property from 
sale for delinquent taxes and assess¬ 
ments enacted for the relief of tax¬ 
payers who are in default and are 
in danger of losing their property is 
based on a reasonable classification 
and is not arbitrary and void. 

Cal-—^Higbie v. Los Angeles County, 
117 P.2d 933, 47 Cal.App.2d 281. 

Purchase of tax-forfeited land 

The statute permitting a banking 
corporation to buy from the state 
tax-forfeited land owned by bank at 
time of sale to state for taxes is rea¬ 
sonable and not arbitrary or class 
legislation and is germane to pur¬ 
poses to be reasonably accomplished 
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thereby and is free from discrimina¬ 
tion. 

Miss.—State v. Bellinger. 32 So.2d 
286, 202 Miss. 675. 

19.35 Common trust funds 

The statute permitting establish¬ 
ment of common trust funds was not 
unconstitutional as discriminatory 
because it authorized only corporate 
trustees to create common trust 
funds, since the improbability of in¬ 
dividuals becoming trustees of many 
trusts and seeking authority to es¬ 
tablish common trust funds, In view 
of expense of bonds, limits on human 
life and other practical considera¬ 
tions, was sufficient justification for 
legislature to see no need for extend¬ 
ing statute to individuals. 

N.Y.—In re Lincoln Rochester Trust 
Co., Ill N.Y.S.2d 46, 201 Misc. 1008. 

20. Ariz.—Coggins v. Ely. 202 P. 
391, 28 Ariz. 156. 

Ill.-—People V. Stokes, 118 N.E. 87. 
281 Ill. 169. 

Mich.—Straus v. Elless Co., 222 N.W. 
752, 245 Mich. 568. 

S.D.—Brown v. Redfield Building 
Loan & Savings Ass’n, 9 N.W. 2d 
781. 69 S.D. 280. 

Tenn.—Caldwell & Co. v. Lea, 272 S. 

W. 715. 152 Tenn. 48. 

Tex.—'Watts v. Mann, Civ.App., 187 S. 
W.2d =917. 

Particular statutes held valid 

(1) Statute denying to corpora¬ 
tions defense of usury. 

Md.—Carozza v. Federal Finance & 
Credit Co., 131 A 332, 43 A.L.R. 1, 
149 Md. 223. 

Mich.—^Wm. S. & John H. Thomas v. 
Union Trust Co., 231 N.W. 619, 251 
Mich. 279. 

(2) Statute leaving interest rates 
on securities approved by public util¬ 
ities commission to agreement of 
parties, subject to approval or rejec¬ 
tion by commission. 

Mich.—Straus V. Elless Co., 222 N.W. 
752, 245 Mich, 568. 

(3) Statute declaring that proof of 
usury received or exacted on a debt 
secured by chattel mortgage in an 
action to enforce such lien shall in¬ 
validate the lien. 

Mo.—^Kreibohm v. Yancey, 55 S.W. 
260, 154 Mo. 67. 

(4) Statute exempting bona fide 
mortgage of realty for sum exceed¬ 
ing five hundred dollars from opera¬ 
tion of usury statutes. 

Conn.—Cohen v. Mansi, 154 A 160, 
113 Conn. 91. 

(5) Fact that the statute providing 
that rate of interest to be paid by a 
municipal corporation on judgments 
or accrued Claims against corporation 
shall not exceed four per cent per an¬ 
num differs from the general law ap¬ 
plicable to others than municipali¬ 
ties would not render the statute un- 
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property and estate,20-5 and 2 oning. 20.10 

Statutes which have authorized the confiscation 
of fish and oysters, but not of shrimp, sold and 
held without a permit ,21 have provided pensions for 
widows while excluding surviving wives by com¬ 
mon-law marriages,22 have exempted presidential 
electors from the operation of a primary election 
law, 2 2 have exempted nurses tending children dr 
helpless persons of the other race from the opera¬ 
tion of a statute requiring the separation of white 
and colored passengers on the cars of common car¬ 
riers,24 have made a distinction between aliens and 
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citizens in employment on public works,25 or be¬ 
tween adult and juvenile shareholders in a building 
and loan association,26 or between cattle rangers 
and -sheep herders in respect to pasturage27 have 
been declared valid as based on a reasonable clas¬ 
sification. Statutes providing for slum clearance 
and public low rent housing have been upheld as 
against the objection that they were invalid class 
legislation and unreasonably discriminated in favor 
of persons with low income.28 A statute abolishing 
actions for breach of marriage promise is not 
invalid.22-5 The difference between a municipality 


Ill.—Cremer v. Peoria Housing Au¬ 
thority, 78 N‘.E.2d 276, 399 Ill. 579. 

Ky.—Spahn v. Stewart, X03 S.W.2d 
651, 268 Ky, 97. 

Mich.—^In re Brewster Street Hous¬ 
ing Site in City of Detroit, 289 N. 
W. 493, 291 Mich. 313. 

Minn.—Thomas v. Housing and Rede¬ 
velopment Authority of Duluth, 48 
3Sr.-W.2d 175, 234 Minn. 221. 

Mont.—^Rutherford v. City of Great 
Palls, 86 P.2d 656, 107 Mont. 512. 

Nev.—^McLaughlin v. Housing Au¬ 
thority of City of Las Vegas, 227 
P.2d 206, 68 Nev. 84. 

N.C.—Mallard v. Eastern Carolina 
Regional Housing Authority, 20 S. 
E.2d 281, 221 N.C. 334. 

N.D.—Fradet v. City of Southwest 
Fargo, 59 N.W.2d 871—Perch v. 
Housing Authority of Cass County, 
59 N.W.2d 849. 

S.C.—Benjamin v. Housing Authority 
of Darlington County, 16 S.B.2d 
737, 198 S.C. 79. 

Eminent domain 


constitutional, since the classification 
has some relation to the distinction 
made. 

N.Y.—People ex rel. Emigrant Indus¬ 
trial Sav. Bank v. Sexton, 20 N.Y, 
S.2d 41, 259 App.Div. 566, affirmed 
29 ]Sr.B.2d 469, 284 N.Y. 57. 

(6) The statute, authorizing suits 
by state to enjoin parties habitually 
loaning money from demanding or 
collecting usurious interest on loans 
and defining ‘‘habitually” as making 
of as many as three loans at usuri¬ 
ous interest within six months, rests 
on legitimate classification of habitu¬ 
al or chronic, as distinguished from 
mere casual, law violators. 

Tex.—^Watts v. Mann, Civ.App., 187 
S.W.2d 917. 

20.6 Marital status 

The classification of makers of 
wills by their married or unmarried 
status at time of execution of will is 
not unreasonable and arbitrary and 
does not make unconstitutional the 
statute making Invalid a will execut¬ 
ed by unmarried person who there¬ 
after marries and does not create a 
presumption that the legislature in-- 
tended a different construction. 

Ind.—Grave v. Kittle, 101 N.E.2d 830, 
122 Ind.App. 278. 

Charities 

The statute preventing a testator 
from disposing of more than one- 
fourth of his estate for charitable 
purposes where he is survived by 
any of the persons designated does 
not unconstitutionally discriminate 
against corporations organized for 
charitable purposes. 

Iowa.—^Decker v. American Universi¬ 
ty, 20 N.W.2d 466, 236 Iowa 895. 

Gift to trnited States 

State statute excluding all except 
enumerated corporations from taking 
under a will, when construed as pre¬ 
venting its domiciliary from willing 
property to United States, is not in¬ 
valid as an unconstitutional discrim¬ 
ination against the national govern¬ 
ment because statute permits testa¬ 
mentary gifts to the state itself and 
to its subordinate municipalities. 


U.S.—U. S. V. Burnison. Cal., 70 S.Ct. 

503, 339 U.S. 87, 94 L.Ed. 676. 

20.10 Conn.—^Jennings v. Connecti¬ 
cut Light & Power Co., 103 A.2d 
535, 140 Conn. 660. 

FartictUar statutes held valid 

(1) Ordinance excluding gasoline 
filling stations, automobile repair ga¬ 
rages, store buildings, and business 
buildings generally from residence 
districts, except with permission of 
counsel after hearing, are valid un¬ 
der the police power, and make no 
arbitrary or unreasonable classifica¬ 
tion. 

Ark.—Herring v. Stannus, 275 S.W. 
321, 169 Ark. 244. 

(2) Zoning ordinance does not 
amount to class legislation because 
it provides that a structure or prem¬ 
ises may be erected or used in any 
location by public service corpora¬ 
tions for any purpose which the rail¬ 
road commission decides is reason¬ 
ably necessary for the public con¬ 
venience or welfare. 

Wis.—State v. Harper, 196 N.W. 461, 
182 Wis. 148, 33 A.L.R. 269. 

21. Tex.—Raymond v. Kibbe, 95 S. 
W. 727, 43 Tex.Civ.App. 209. 

22. Minn.—Minegar v. Minneapolis 
Fire Dept. Relief Assoc., 148 N.W. 
279, 126 Minn. 332. 

23. Ky.—^Marshall v. Dillon, 148 S. 
W. 23, 149 Ky. 115—Hodge v. Bry¬ 
an, 148 S.W. 21, 149 Ky. 110. 

24. Tenn.—^Morrison v. State, 95 S. 
W. 494, 116 Tenn. 534. 

25. U.S.—'Crane v. People, N.Y., 36 S. 
Ct. .85, 239 U.S. 195, 60 L.Ed. 218. 

26. Tex.—Prudential Building & 
Loan Ass’n v. Shaw, 26 S.W.2d 168, 
119 Tex. 228, rehearing denied 27 
S,W.2d 157, 119 Tex. 228. 

27. U.S.—Omaechevarria v. State of 
Idaho, 38 S.Ct. 323, 246 U.S. 343, 62 
L.Ed. 763. 

28. Cal,—Housing Authority of Los 
Angeles County v. Dockweiler, 94 
P.2d 794, 14 Cal.2d 437. 

Ga.—^Williamson v. Housing Author¬ 
ity, etc., of Augusta, 199 S.E. 43, 
186 Ga. 673. 


The statute authorizing the exer¬ 
cise of the power of eminent domain 
to acquire land for purposes of slum- 
clearance and low-cost housing is not 
invalid as class legislation or as 
denial of the equal protection of the 
laws. 

Mich.—^In re Brewster Street Hous¬ 
ing Site in City of Detroit, 289 N. 
W. 493, 291 Mich. 313. 

The Urban Bedevelopment law 

does not violate constitutional provi¬ 
sion that no law shall be passed 
granting to any citizen or class of 
citizens privileges or immunities 
which, on same terms, shall not 
equally belong to all citizens, on 
ground that it favors one group or 
class of persons over others, and 
takes realty of owners of well-main¬ 
tained realty within bllglited area, 
and subsequently permits a purchase 
thereof by members of another class. 
Or.—Foeller v. Housing Authority 
of Portland, 256 P.2d 752, 198 Or. 
205. 

28.5 Cal.—L.angdon v. Sayre, 168 P. 
2d 57, 74 Cal.App.2d 41. 
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and a private citizen is normally sufficient to sup¬ 
port a separate classification.2S-iO 

Statutes' which have been declared void as at¬ 
tempting to make arbitrary or unreasonable classifi¬ 
cations include acts classifying children with ref¬ 
erence to whether ar not they are inmates of certain 
institutions,29 authorizing limited divorces for cer¬ 
tain causes to be granted only to persons holding 
conscientious scruples against absolute divorce,.^® 
creating distinction between aliens and citizens with 
regard to possession, enjoyment, or descent of prop¬ 
erty,depriving clerks of courts, sheriffs, regis¬ 
ters of deeds, masters in chancery, and county trus¬ 
tees of fees, and providing salaries for only a part 
of them,32 discriminating in favor of sportsmen as 


against other persons with reference to the trans¬ 
portation of game,^^ prohibiting the taking of salt¬ 
water crabs from a certain county for the purpose 
of sale but excluding persons engaged in the can¬ 
ning business,34 giving the life tenant greater rights 
than the remainderman in compelling a sale of the 
property in which both have an interest,35 giving 
preference as against other creditors to, manual or 
mechanical laborers for full amount due, 3 3 and giv¬ 
ing a lien on goods placed in the hands of manufac¬ 
turers for work done in the past on other goods, 
possession of which has been delivered.37 Other 
laws which have been held invalid as involving un¬ 
reasonable classification have dealt with credi- 

:tors,37-5 elections,3'7*'io insane persons, 
,assistance,37-20 public , officers,3'7*25 veterans of the 


28.10 Wis.—state ex rel. Wisconsin class of creditors and debtors of only 
Lutheran Hig-h School Conference one class of closed banks in, only des- 


V. Sinar. 65 N.W.2d 43. 267 Wis, 91. 

29. Pa.—In re Mansfield, 22 Pa:Su¬ 
per. 224. 

30. N.J.—Middleton v. Middleton, 35 
A. 1065, 37 A. 1106, 54 N.J.Eq. 692, 
56 Ain.S.IL 602, 36 L.R.A. 221. 

31. Ark.—^Applegate v. Lum Jung 
Luke, 291 S.W. 978, 1T3 Ark. 93. 

32. Tenn.—^Hickman v. Wright, 210 
S.W. 447, 141 Tenn. 412. 

33. Cal.—^Ex parte Knapp, 59 P. 315, 
127 Cal. 101. 

34. Or.—State v. Savage, 184 P. 567, 

96 Or, 53, rehearing denied 189 P. 
427, 96 Or. 53. , | 

35. Tenn.—^McConnell v. Bell, 114 S. j 

W. 203, 121 Tenn. 198, 130 Azn.S.R., 

770. I 

36. Ind.—^McErlain v. Taylor, 192 N. 
E. 260, 207 Ind. 240, 94 A.L.R. 1284. 

Amonut of compensation not con¬ 
trolling 

As respects validity of statute 
providing for preference against oth¬ 
er creditors in favor of manual or 
mechanical laborers for full amount 
due, amount of compensation receiv¬ 
ed by such laborers as compared 
with other wage-earners Is not con¬ 
trolling. 

Ind.—McBrlain v, Taylor, supra. 

37. Pa.—Gerli v. Perfect Silk 

Throwing Co., 70 Pa.Super. 299. 

37.5 Preferences ^ 

Arbitrary classiflcation of credi¬ 
tors for purpose of giving one class 
preference over another. 

Mo.—^Roberts v. Kaemmerer, 287 S. 

W. 1057, 220 Mo.App. 582, 

Bank creditors and debtors 
Act authbrizing depositors of 
closed banks in designated counties 
and towns to sell deposits to banks’ 
debtors, who are permitted to Apply 
such deposits in discharge of their- 
debts, held unconstitutional as con¬ 
ferring exclusive privilege on one 


ignated counties and tpwns without 
reasonable ground for classification. 
N.C.—Edgerton v. Hood, 172 S.E. 481, 
205 N.C. 816. ,, 

37.10 Ind.~-Harrell v. Sullivan, 40 
]Sr.E.2d 115, 220 Irid. 108, 140 A.L.R. 
455, reargument denied 41 N.E:2d 
354, 220 Ind. 108, 140 A.I^R. 45*5. 

Qualifications of voters of special 
elections 

(1) Statute authorizing only per¬ 
sons owning more than five thou¬ 
sand square feet of land to vote at 
election on question of forming tun¬ 
nel district is based on an arbitrary 
and unreasonable classification in fa¬ 
vor of one owning more land but of 
less value, and against one owning 
less land but of greater value. 

Or,—In re Oregon Tunnel List. No. 1, 
253 P. 1, 120 Or. 594. 

(2) Laws 1917 p 762 § 29, relating 
to issuance of bonds by an irriga¬ 
tion district and allowing every own¬ 
er of one acre of land or more to 
vote is not Invalid as depriving 
smaller landowners of equal privi¬ 
leges and immunities. 

Or.—In re North Unit Irr. List, in 
Jefferson County, 187 P. 839, 95 
Or. 620. 

37.15 Sterilization of mental defec¬ 
tives 

<1) An act authorizing ‘ sterilizing 
of mental defectives unable to sup¬ 
port any children they might have, 
and whose children would probably 
be public charges, was held void as 
not applicable to all of same class. 
Mich.—^Smith v. Command, 204 N.W. 
140, 231 Mich. 409, 40 A.L.R. 615, 
followed in In re Salloum, 210 n! 
W. 498, 236 Mich. 478. 

(2) An act providing for operations 
of vasectomy on male and salpingec¬ 
tomy on female insane or mentally 
defective persons maintained at pub¬ 
lic institutions is unco'hstitulional 
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' and void as class legislation, in ar- 
' bitrarily selecting only those con¬ 
fined in state institutions. 

Mich.—^Haynes v. * Lapeer Circuit 
Judge, 166 N.W. 938, 201 Mich. 138, 
L.R.A.1918D 283. ’ 

37.20 IileiL for reimb]irsement 

If act repealing provisions of state 
public welfare act relating to grant¬ 
ing state a lien against property of 
old age assistance recipients were 
construed as not' disturbing existing 
lien contracts thereby, leaving state 
entitled to recover sfibsequent as 
well as prior payments, act would 
be invalid as violative of constitu¬ 
tional provision prohibiting class leg¬ 
islation. 

Ind.—^Department of Public Welfare 
of Allen County v. Potthoff, 44 N. 
E.2d 494, 220 Ind. 674. 

37.25 Pa.^Akins v. City of York, 
Com.Pl., 63 York Leg.Rec. 173. 

Bight to seek another office 

The statute requiring executive 
or administrative officers elected or 
appointed for term of over two years 
to resign before running for another 
oflace, but exempting members of leg¬ 
islature and judiciary, is void as dis¬ 
criminatory and unreasonable classi¬ 
fication. 

Tex.—Burroughs v. Lyles, 181 S.W. 
2d 570, 142 Tex. 704. 

Disqualification of relatives 

(1) Charter or ordinance provision 
disqualifying child, grandchild, par¬ 
ent, grandparent, brother, sister, 
half-brother, and half-sister of any 
elective city official or city depart¬ 
ment or agency head, or of their 
spouses, and diSsqualjfying any 
spouse of such relatives from hold¬ 
ing city appointive office or employ¬ 
ment during term of such official or 
tenure of such department or agency 
head would constitute class legisla¬ 
tion containing unreasonable and un¬ 
necessary discrimination against per¬ 
sons within same proscribed class. 
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Armed Forces of the United States,^7.30 and the based on reasonable classifications operating equally 
liability of the state.^'^-SS within the same class,38 or have been declared 

Numerous other laws have either been upheld as 


and, therefore, would be unconstitu¬ 
tional. 

R.I,—In re Opinion to the House of 
Representatives, 96 A.2d 623, 80 
R.L 281. 

(2) The provision In charter where 
one spouse is employed by the state 
or by any governmental or municipal 
subdivision drawing a salary paid 
from tax revenues, the other spouse 
shall not be tafeien into employment 
of city, violates the constitutional 
mandate that neither privilege nor 
immunity shall be granted or with¬ 
held from any citizen or class upon 
terms different from those upon 
which they are granted or withheld 
from others. 

Cal.—Mansur v. City of Sacramento, 
103 P.2d 221, 39 Cal.App.2d 426. 

37.30 Preferment 

(1) The provision of the Veterans 
Preference Act granting a ten-point 
bonus to veterans in all competitive 
examinations for higher positions in 
a municipal fire department other 
than the original appointment is un¬ 
constitutional as unreasonable and 
class legislation, since it placed far 
too high a value on the benefit to 
public service of military training 
of veterans. 

Pa.—Commonwealth ex rel'. Maurer 
to Use of Braden v. O’Neill, 83 A. 
2d 382, 368 Pa. 369. 

(2) The special act concerning re¬ 
tirement credit for veterans in the 
employ of the city was violative of 
the constitutional prohibition against 
the granting of exclusive public 
emoluments or privileges to a class 
of individuals, since it unreasonably 
discriminated between World War II 
veterans employed by city prior to 
entry into service and those entering 
city employ after service in World 
War II. 

Conn.—^Warner v. Gabb, 93 A.2d 487, 
139 Conn. 310. 

37.35* Neb.—-Bordy v. State, 7 N.W. 

2d'632, 142 Neb. 714. 

Fraud 

The attempt of legislature to cre¬ 
ate liability on part of state for 
fraud of its officers or agents is in¬ 
effectual where it appears that si^ch 
liability is created only for a fa¬ 
vored few of a class. 

Neb.—^Bordy v. State, supra. 

Waiver of limitations 

The legislature cannot properly 
waive the statute of limitations in a 
case where it has become a bar to 
commencenaent of suit-against state, 
unless the -constitutional provisions 
re<iuiring uniformity as to class and 
prohibiting the granting of special 
privileges are satisfied. 

Neb.—Bordy v. State, supra. 


38. Alaska.—^U. S. v. Rogge, 10 Alas¬ 
ka 130. 

Ariz.—Schrey v. Allison Steel Mfg. 

Co., 255 P.2d 604, 75 Ariz. 282. 

Mich.—Gratiot County v. Pederspiel, 
20 N.W.2d 131, 312 Mich. 128. . 
Neb.—Freeman v. City of Neligh, 53 
N.W.2d 67, 155 Neb. 651—Dorrance 
V. Douglas County, 32 N.W.2d 202, 
149 Neb. 685. 

Ohio.—State ex rel. Ohio Turnpike 
Commission v. Allen, 107 N,E.2d 
346, 158 Ohio St. 168. 

Tenn.—^Watauga Val. Gas Co. v. Ev¬ 
ens, 241 S.W.2d 511, 192 Tenn. 413 
—^Patterson v. City of Chattanooga, 
241 S.W.2d 291, 192 Tenn. 267— 
Carter v. Beeler, 219 S.W.2d 195, 
188 Tenn. 328—Caldwell v. Harris, 
204 S.W.2d 1019, 185 Tenn. 209. 
Anti-pass law is not arhitrary 
in classification of persons entitled 
to free or reduced transportation be¬ 
cause it grants free passes to cer¬ 
tain public officials and reduced 
transportation charges to certain 
classes of nonoffice holders. 

Tex.—St. Louis Southwestern By. Co. 

• of Texas v. State, 261 S.W. 996, 113 
Tex. 570, 33 A.L.II. 367. 

Bridge tolls 

A statute under which a county 
exacts uniform and reasonable tolls 
for passage over an expensive bridge 
across a great river in a large com¬ 
mercial city Is not Invalid as mak¬ 
ing an arbitrary classification be¬ 
cause no tolls are charged for pas¬ 
sage over other bridges in the coun¬ 
ty. 

Fla.—Masters v. Duval County, 164 
So, 172, 114 Fla. 205, certiorari de¬ 
nied 65 S.Ct. 70, 293 U.S. 659, 79 D. 
Ed. 66. , 

Compensation for injury to sheep by 
dogs 

Pub.Acts 1919 c 61, regulating the 
ownership and keeping of dogs and 
providing that licenses and fines col¬ 
lected be placed in a “sheep fund” 
for the payment of damages sustain¬ 
ed by owners of sheep maimed or 
damaged by dogs, is not class legis¬ 
lation. 

Tenn.—State v. Anderson, 234 S.W. 

' 768, 144 Tenn. 664. 

Negligence of state agents 

Statute making state liable for its 
negligence in automobile accidents is 
not invalid as class legislation be¬ 
cause it distinguishes in favor pf 
citizens injured by the state's au¬ 
tomobiles and leaves without re¬ 
course persons injured by other state 
instrumentalities. 

Cal.—Heron v. Riley, 289 P. 160, 209 
Cal. 607. ’ 

Demolition of partly burned building 
An ordinance providing t^at frame 
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buildings more than half destroyed 
by fire could not be repaired, but 
must be torn down, was not discrim¬ 
inatory, merely because there was 
only one burned building in the town 
affected by its provisions. 

Me.—Inhabitants of Town of Skow- 
hegan v. Heselton, 102 A. 772, 117 
Me. 17. 

Hoarding necessaries 

(1) Lever Act Aug. 10, 1917, § 6, 

Comp.St.l918, Comp.StSuppl.Annot. 
1919, § 3115 %gg, prohibiting the 

hoarding of necessaries, is not In¬ 
valid as class legislation, because of 
the proviso therein that it shall not 
apply to transactions on exchanges 
or boards of trade, that may be per¬ 
mitted by the president under the 
authority conferred upon him by § 
13, § 3116 i/gk, as the section must be 
read in connection with § 13. 

U.S.—U. S. V. Swedlow, D.C.Colo., 264 

F. 1016. 

(2) Nor is the act invalid because 
exempting farmers, gardeners, or co¬ 
operative associations of farmers or 
gardeners with respect to the prod¬ 
ucts of their Pwn lands. 

U.S.—^U. S. v. Swedlow, supra. 

Daws relating to forest fires were 
held not invalid because imposing 
greater duties and liabilities on oc¬ 
cupants of land within forest areas. 
Minn.—State v. Phillips. 223 N.W. 
912, 176 Minn. 472. 

Aid to Dependent Children Act is 

not unconstitutional as creating in¬ 
valid classification by definition of 
dependent child as needy child living 
with parent, grandparent, brother, 
sister, uncle or aunt, as such classi¬ 
fication is not arbitrary, but based on 
distinction reasonably related to pur¬ 
poses of law. 

Ely.—^Meredith v. Ray, 166 S.W.2d 
,437, 292 Ky. 326. 

Blood test to determine paternity 
The giving of blood tests, to test 
paternity claims, only to Chinese ap¬ 
plicants for declarations of nation¬ 
ality would not effect unconstitution¬ 
al discrimination based on race or 
color, in view of obstacles to in¬ 
vestigation by ordinary means into 
family history and evidence of par¬ 
entage of Chinese persons. 

U.S.—Lue Chow Kon v. Brownell, 
C.A.N.T., 220 F.2d 187. 

Bacing 

Ohio.—Standard “Tote'^ Inc. v. Ohio 
State Racing Commission, Com. 
PI., 121 N.E.2d 463. 

Other legislation held valid 

(1) Classifying persons dealing 
with buyer in possession of poultry 
and live stock under conditional 
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invalid as based on arbitrary and unreasonable das- 
sification.^® 

Motor vehicles. Because of their speed and pow¬ 
er, motor vehicles may properly be put in a class 
by themselves for regulation.^0 Hence where a 


statute or ordinance regulating their use and opera¬ 
tion applies to and affects all alilce within a par¬ 
ticular class, and the classification is a reasonable 
one, it is not invalid as an unjust discrimination and 
as class legislation because it does not affect and 
apply equally to all vehicles using the highways,^! 


sales contract differently from other 
chattels. 

Cal —Seaboard Acceptance Corpora¬ 
tion V. Shay, 5 P.2d 882, 214 Cal. 
361. 

(2) Creating crime commission. 

Tenn.—^Rushing v. Tennessee Crime 

Commission, 117 S.W.2d 4. 

(3) Defining negotiable promissory 
notes, with exception extending defi¬ 
nition to secured notes. 

Cal.—Bank of Balboa v. Benneson, 9 
P.2d 540, 122 CaLApp. 121. 

(4) Discriminating between tuber¬ 
culin test for breeding cattle and 
feeding cattle. 

I^eb.—State v. Splittgerber, 229 N.W. 
332, 119 Neb. 436. 

(5) limiting right to examine a 
corporation’s books to stockholders 
of record for at least six months or 
to stockholders of record of at least 
five per cent of outstanding shares, 
and providing that object of exam¬ 
ination must be for a proper pur¬ 
pose. 

Ill.—Neiman v. Templeton, Kenly & 
Co., 13 N.E.2d 290, 294 Ill.App. 46. 

(6) Providing for purchase by irri¬ 
gation district of lands deeded to 
state and district for delinquent tax¬ 
es. 

Cal.—South San Joaquin Irr. Dist. v. 
Neumiller, 42 P.2d 64, 2 Cal.2d 485. 

(7) Prescribing form of notes giv¬ 
en for patents but excepting mer- 
ehants and dealers. 

Ark.—J. B. Colt Co. v. Mitcham, 287 
S.W. 1008, 172 Ark. 55. 

(8) Prescribing requirements as 
tQ windows for rooms occupied for 
living purposes. 

Or.—^Daniels v. City of Portland, 265 
P. 790, 124 Or. 677, 59 A.L.R. 512. 

(9) Prohibiting erasing of devices 
on bottles and refilling same. 

Cal.—Bartollotti v. Police Court of 

City of Los Angeles, 170 P. 161, 35 
CaLApp. 372. 

(10) Prohibiting possession of 
home brew. 

Ga.—Toung State, 144 S.E. 726, 

167 Ga, 165. 

(11) Relating to bank collections. 
Mo.—Mississippi Valley Trust Co. v. 

West St. Louis Trust Go,, App., 
103 S.W.2d 529. 

(12) Relating to right of suffrage. 
Wis.—State v. Hall, 190 N.W. 457, 

178 Wis. 172. 

(13) Relating to separate main¬ 
tenance and temporary alimony. 


Ill,«_DeMotte v. DeMotte, 4 N.E.2d 
960, 364 Ill. 421. 

(14) Relating to teachers’ tenure. 
Ind.—Ratcliff v. Dick Johnson School 

Tp., 185 N.E. 143, 204 Ind. 525— 
School City of Elwood v. State, 
Ind., 180 N.E. 471, 81 A.L.R. 1027. 

(15) Requiring at least four of 
the seven members of the state board 
of health to be members of some 
medical society incorporated in the 
state. 

R.I.—State V. Hefternan, 100 A. 55, 40 
R,I. 121. 

(16) Requiring board of regents of 
the University of Nebraska to estab¬ 
lish ,and operate a plant for the man¬ 
ufacture of a hog cholera serum and 
to distribute the product to the farm¬ 
ers and swine growers at the actual 
cost of production. 

Neb.—Fisher v. Board of Regents of 
University of Nebraska, 189 N.W. 
161, 108 Neb. 760. 

(17) Requiring landowners or oc¬ 
cupants to remove brush, weeds, and 
other obstructions from highway ad¬ 
joining premises. 

Ky.—Commonwealth v. Watson, 3 S. 

. W.2d 1077, 223 Ky. 427, 58 A.L.R. 
212 . 

(18) Requiring landowners or their 
agents to give crop information. 

Mo.—State ex rel. Missouri State 

Board of Agriculture v. Woods, 296 
S.W. 381, 317 Mo. 403. 

39. Tenn.—Wilson v. Beeler, 245 S. 
W.2d 620, 193 Tenn. 213—Remine 
V. Knox County, 189 S.W.2d 811, 
182 Tenn. 680. 

Free tuition in state university 

A statute authorizing each county 
to send to the State University a cer¬ 
tain number of pupils, free of tui¬ 
tion, and students to be first select¬ 
ed under an examination and from 
that class another class is to be 
selected by the county superintend¬ 
ent, and the students thus arbitrarily 
selected are to be given money from 
the state treasury, while others who 
have likewise passed the required ex¬ 
amination must pay tuition, cannot 
be sustained as valid class legisla¬ 
tion. 

Ky,—Barker v. Crum, 198 S.W. 211, 
177 Ky. 637, L.R.A.1918P 673. 

(2) Protecting trade marks on bot¬ 
tles, etc., but not on earthenware 
jugs, pasteboard crates, etc. 

Ind.—State v. Wiggam, 11^8 N.E. 684, 
187 Ind. 169. 


(3) Providing for reimbursement 
to railroad of portion of cost of 
sewers and sewer disposal plant. 

Ky.—City of 'Corbin v. Louisville & 

N. R. Co., 26 S.W.2d 639, 233 Ky. 
709. 

' (4) Admission of children of 
soldiers of the Civil War to schools 
of districts outside of those in which 
the parents or guardians may reside. 
Pa.—Sewickley School Dist. v. Os¬ 
borne School Dist., 6 Pa.Dist. 211, 

19 Pa.Co. 257. 

Other legislation held invalid 

(1) Prohibiting refilling of bot¬ 
tles only while they remain the 
property of the persons registering 
them. 

Fla.—^Yaeger v. State, 83 So. 525, 78 
Fla. 354. 

40. Ill.—^People V. Sisk, 130 N.E. 696, 
297 Ill. 314. 

Mich.—Kaiser v. North, 289 N.W. 
325, 292 Mich. 49. 

Mont.—State ex rel. Thompson v. 
District Court of Fourth Judicial 
Dist. in and for Missoula County, 
91 P.2d 422, 108 Mont. 362. 

42 C.J. p 621 note 84. 

Proof of financial responsibility 
Act which relates to giving of 
proof of financial responsibility and 
security by owners and operators of 
motor vehicles who have been involv¬ 
ed in an accident resulting in per¬ 
sonal injuries and which applies to 
all operators or owners of motor ve¬ 
hicles who are involved in such an 
accident, is not discriminatory and 
does not constitute invalid class leg¬ 
islation. 

Iowa.—Doyle v. Kahl, 46 N.W. 52, 242 
Iowa 153. 

41. Cal.—T. E. Connolly, Inc., v. 
State, 164 P.2d 60, 72 Cal.App.2d 
145. 

Ill.—City of Evanston v. Wazau, 4 
N.E.2d 78, 364 Ill. 198, 106 A.L. 
R. 789, certiorari denied Wazau v. 
City of Evanston, 57 S-.Ct. 492, 300 
U.S. 662, 81 LEd. 870. 

Ind.—Kryder v. State, 15 N.E.2d 386, 
appeal dismissed 59 S.Ct, 154, 305 

U. S. 670, 83 L.Ed. 369—Koplovitz 

V. Jensen, 151 N.E. 390, 197 Ind. 
475. 

42 C.J. p 621 note 83. 

Parking 

A statute forbidding the parking 
of motor vehicles in any area duly 
marked by the highway authorities 
’‘no parking” is valid. 

Pa.—Commonwealth v. Fohl, 24 Pa. 
Dist. & Co. 687. 
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and the classification will be upheld it is so man¬ 
ifestly unjust as to impose a burden on one class 
to the exclusion of another without a reasonable 
distinction.^^ Subject to these rules, a statute or 
ordinance is valid which classifies motor vehicles 
and imposes different regulations thereon, accord¬ 
ing to size, etc.^^ So a regulation of motor vehi¬ 
cles is not invalid because it grants a privilege to 
nonresidents of some states and not to others.'^^ 
A statute relieving owners or operators of automo¬ 
biles from liability for unintentional injuries to 
gratuitous guests is not unconstitutional, since the 
distinction between invited and paying passengers 
is reasonable and the law operates equally on all 
persons similarly situated but a regulation is in¬ 
valid as discriminatory or class legislation if it 


'.makes an unreasonable classification of motor vehi¬ 
cles for the purpose of regulation,as where it 
places trucks and tractors used for agricultural pur¬ 
poses on a different footing from trucks and trac¬ 
tors used for commercial and other purposes.'^^ 
The validity of laws regulating motor vehicles as 
carriers has been discussed supra §§ 495, 496. 

Taxation in general. The constitutional provi¬ 
sions herein discussed <io not require an absolute 
rule of equality of taxation, but permit the legislature 
to make classifications in imposing taxes.'^'^*^ The 
rule that a statute classifying persons or things is 
valid when, and only when, the classification is rea¬ 
sonable and the law operates equally on all within 
the same class applies to legislation relating to tax¬ 
ation,^ s including inheritance taxes, on the right to 


XTse "by conunon carrier and g’eneral 
pn'blio dlstiiigrulslied 
A statute enacted under the 
state’s police power is not class leg¬ 
islation, because it makes a distinc¬ 
tion between the use of the high¬ 
ways, by a common carrier and by 
the general public. 

U.S.—^Liberty Highway Co. v. Mich¬ 
igan Public utilities Commission, 
D.CMich., S«4 F. 703. 

Double deck tracks 
W.Va.—^Damall Trucking Co. v. 

Simpson. 12 S.E.2d 516, 122 W, 
Va. 656, appeal dismissed 61 S.Ct 
1121, 513 U.S. 549, 85 L.Ed. 1514. 
Municipal tax or license fee 

Statute which prohibits municipal¬ 
ities from imposing tax or license 
fee for operation of motor vehicles 
on its streets 4f owner or operator 
holds certificate or permit to operate 
such vehicle Issued in accordance 
with statute, .and which provides 
that statute shall not apply to vehi¬ 
cles transporting persons for hire, 
which are operated exclusively with¬ 
in municipality, is not unconstitu¬ 
tional as constituting class legisla¬ 
tion or discriminatory legislation. 
Minn.—City of Duluth v. Northland 
Greyhound L»ines, 62 N.W.2d 774, 
236 Minn. 26». 

42. Ind.—Baldwin v. State, 141 N.E. 
343, 194 Ind. 803. 

43. Cak—^T. B. Connolly, Inc., v. 
State, 164 P.2d 60, 72 Cal.App.2d 
145. 

Ind.—^W. A. Barber Grocery Co. v. 
Fleming, H N.E.2d 108, 229 Ind- 
140. 

Ky.—Fenton Dry Cleaning «& Dyeing 
Co. V. Hamilton, 11 S.W.2d 409, 
226 Ky. 630. 

Okl.—-Walde v. Oklahoma Tax Com¬ 
mission, 100 P.2d 821, 188 Okl. 142. 
S.D.—Tri-State Transfer Co. v. Mor¬ 
rison, 267 N.W. 646. 

Wis.—State v. Aulik, 294 N.W. 623. 

236 Whs. 387. 

42 C.J. p 022 note 87. 


44. U.S.—Kane v. New Jersey, N.J., 
37 S.Ct SO, 242 U.S. 160, 61 L.Ed. 
222 . 

45. Wash.—Shea v. Olson, 63 P.2d 
616, 185 Wash. 143, 111 A.L.R. 998. 
opinion adhered to 59 P.2d 1183, 
186 Wash. 700, 111 A.L.R. 1011. 

Public poHoy 

A foreign statute denying guests 
a cause of action for injuries sus¬ 
tained in automobile accident was not 
class legislation and did not contra¬ 
vene public policy of state. 

Mich.—^Kaiser v. North, 289 N.W. 
325, 292 Mich. 49. 

46. Minn.—State v. Ernst, 297 N.W. 
24, 209 Minn. 586, 134 A.L.R. 643. 

Tex.—Ex parte Faison, 248 S.W. 343, 
93 Tex.Cr. 403. 

42 C.J. p 622 note 88. 

Farkiug 

An ordinance which restricts only 
owners, occupants, visitors, and em¬ 
ployees of an apartment house from 
parking their automobiles where 
they may see fit is unconstitutional 
as class legislation, as where it for¬ 
bids, them from parking, except only 
on that portion of the street which 
is adjacent to and on the same side 
of the thoroughfare as the apartment 
house. 

Wash.—Kaufman v. West, 233 P. 321, 
133 Wash, 192, 

47. Tex.—Los sing v. Hughes, Civ. 
App., 244 S.W. 656. 

Ex parte Faison, 248 S.W. 343, 
93 Tex,Cr. 403. 

47.5 Ariz.—^Duhame v. State Tax 
Commission, 179 P.2d 262, 65 Ariz. 
268, 171 A.L.R. 684. 

Minn,—C. Thomas Stores Sales Sys¬ 
tem V. Spaeth, 297 N.W. 9, 209 
Minn. 504. 

Pa.—Commonwealth v. Ford Motor 
Co., 38 A.2d 329, 350 Pa. 236, ap¬ 
peal dismissed 65 S.Ct. 857, 324 U. 
S. 827, 89 L.Ed. 1394, rehearing de¬ 
nied 65 S.Ct. 1012, 324 U.S. 890, 
89 L.Ed. 1437. 


Comparison with criminal statutes 
The right of the legislature to 
classify its citizens in making a law 
is much broader in the field of taxa¬ 
tion than it is in criminal statutes. 
S.C.—Gasqtue, Inc., v. Nates, 2 S.E. 
2d 36, 191 S.C. 271. 

48. Ala,—^Frazier v. State Tax Com¬ 
mission, 175 So. 402, 234 Ala. 353, 
110 A.L.R. 1479. 

Jackson v. State, 68 So.2d 860, 
37 Ala.App. 335, certiorari denied 
68 So.2d 863, 260 Ala. 698. 

Ariz.—^Duhame v. State , Tax Com¬ 
mission, 179 P.2d 252, 165 Ariz. 
268, 171 A.L.R. 684—Biles v. Robey, 
30 P.2d 841, 43 Ariz. 276. 

Ill.—Prager v. Glos, 181 N.E. 310, 348 
Ill. 416. 

Ind.—Miles v. Department of Treas¬ 
ury, 199 N.E. 372, 209 Ind. 172, 101 
A.L.R. 1359, appeal dismissed Miles 
V. Department of Treasury of 
State of Indiana, 66 S.Ct 750, 298 
U.S. 640. 80 L.Ed. 1372—Lutz v. 
Arnold, 193 N.E. 840, rehearing 
overruled 196 N.E. 702. 

Ky.—Commonwealth v. Madden’s 
Bx'r, 97 S.W.2d 561, 265 Ky. 684, 
107 A.L.R. 1379. 

Minn.—C. Thomas Stores Sales Sys¬ 
tem V. Spaeth, 297 N.W. 9, 209 
Minn. 604. 

N.M.—State v. Pate, 138 P.2d 1006, 47 
N.M. 182. 

S.D.—Bon Homme County Farm Bu¬ 
reau V. Board of Com’rs of Don 
Homme County, 220 N.W. 618, 53 S. 
D. 174. 

Wash.—State v. Inland Empire Re¬ 
fineries, 101 P.2d 976, 3 Wash.2d 
651, certiorari denied 61 S.Ct 395, 
311 U.S. 713, 85 L.Ed. 464—State 
ex rel. Northern Pac. Ry. Co. v. 
Henneford, 99 P.2d 616, 3 Wash. 2d 
48. 

Approval by part of people 

Proposed bond issue was invalid 
as approved by .part of people only, 
authorizing statute being class legis¬ 
lation. 
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acquire property by descent or devise,income tax- | applied to a use tax,^l*^ an amusement tax,5'i-l0 a 
es,50 and excise taxes.51 The rule has also been | tax on slot machines,and a tobacco tax.5i*20 


S.a—-Dial V. Watts, 136 S.E. 891, 138 
S.C. 468. 

Except in case of taxes affecting 
prpperty Iby general levy legislature 
may select one class for taxation to 
exclusion of another and can tax 
different classes at different rates so 
long as all persons in like , circum¬ 
stances are treated alike. 

Ind.—Miles v. Department of Treas¬ 
ury, 199 N.E. .372, 209 Ind. 172, 
101 A.L.R. 1359, appeal dismissed 
Miles V. Department of Treasury 
of State of Indiana, 56 S.Ct. 750, 
2,98 U.S. 640, 80 L.Ed. 1372. 

Statutes not invalid as class legisla¬ 
tion 

(1) According - absolute right to 
commonwealth to rehearing on peti¬ 
tion to refund taxes. 

Va.—Putnam v. Ford,, 155 S.E. 823, 
155 Va. 625, 71 A.L.R. 1217. 

(2) Authorizing I'eassessment by 
municipality where prior assess¬ 
ments are invalid. 

Tex.—^Booth v. Uvalde Rock Asphalt 
Co., Civ.App., 296 S.W. 345. 

(3) Levying taxes varying In 
rates. 

Ind.—Miles v. Department of Treas¬ 
ury, 199 N.B. 372, 209 Ind. 172, 101 
A.L.R. 1359, appeal dismissed Miles 
V. Department of Treasury of State 
of Indiana. 66 S.Ct. 750, 298 U.S. 
640, 10 L.Ed, 1372. 

(4) Levying tax for agricultural 
purposes. 

S.D.—Bon Homme County Farm Bu¬ 
reau V. Board of Com’rs of Bon 
Homme County, 220 N.W. 618, 53 
S.D. 174. 

(5) Providing for reconveyance of 
tax titles. 

IlL—Prager v. Glos, 181 N.B. 310, 348 
Ill. 416—Bowers v. Glos, 179 N.E. 
80, 346 Ill. 623. 

(6) Reducing tax burden of par¬ 
ticular Industries. 

Ind.—^Miles v. Department of Treas¬ 
ury, 199 N.E.' 372. 209 Ind.> 172, 
101 A.L.Ii. 1359, appeal dismissed 
Miles r. Department of Treasury 
of State of Indiana, 56 S.Ct. 750, 
298 U.S. 640, 10 L.Ed. 1372. 

(7) Exempting Incomp from in¬ 
tangible property from tax. 

Ohio.—City of Springfield v. Krich- 
baum, 100 N.E.2d 281, 88 Ohio App. 
329. 

Exemption of Indian lands 

That Indians of Eastern Band of 
Cherokee Indians were citizens did 
not render federal statute exempting 
their lands from state taxation in¬ 
valid as class legislation. 

U.S.—^U. S. V. Wright, C.C.A.N.C., 
53 P.2d 300, certiorari denied 
Wright V. U. S., 52 S.Ct 312, 285 
U.S. 539, 76 L.Ed. 932. ^ 


Beclprocal tax 

The statute imposing a tax on 
alcoholic beverages imported into 
Delaware equivalent to the tax im¬ 
posed on Delaware beverages im¬ 
ported into the taxing state does not 
contain a mere arbitrary or unrea¬ 
sonable classification but is a dis¬ 
crimination based on reason rather 
than caprice. 

Del.—^Ajax Distributors v. Springer, 
22 A.2d 838, 26 Del.Ch. 101, affirmed 
28 A.2d 309, 26 Del.Ch. 445. 

49. Iowa.—In re Pedersen’s Estate, 
196 N.W. 785, 198 Iowa 166. 

Miss.—^Enochs v. State, 97 So. 634, 
133 Miss. 107.. 

ND.—Moody v. Hagen, 162 NW. 704, 
36 N.D. 471, L.R.A.1918P 947, Ann. 
Cas.l918A 933, affirmed Skarderud 
V. Tax Commission of State of 
North Carolina, 38 S.Ct. 133, 245 
U.S. 633, 62 L.Ed. 522. 

Tex.—State V. Jones, Civ.App., 290 S. 

' W. 244, reversed on other grounds 
Jones V. State, Com.App., 6 S.W.2d 
973. 

Statute held valid 

Stl921 § 72.04 (2), giving child of 
decedent credit for as much of in¬ 
heritance tax paid by widow as ap¬ 
plies to any property which is trans¬ 
ferred by or from such widow to 
such child, is not unconstitutional as 
class legislation in that children in¬ 
heriting from the father through the 
mother are accorded a credit denied 
to children inheriting from the moth¬ 
er through the father. 

Wis.—^In re Clark’s 196 N.W. 

839, 182 Wis. 384. 

50. Ohio.—City of Springfield v. 
Krichbaum,. .100 N.E.2d i281, 88 Ohio 
App. 329. ; 

Surtax provision of Soldiers* Bonus 
Act is not class legislation in that 
the tax' is imposed - on a selected 
class of incomes, that the-exemptions 
are unequal and unreasonable, And 
that there is a lack of uniformity 
and ;equality between railroads and 
others taxed on an ad valorem ba¬ 
sis. / 

Wis.—State v, Johnson, 175 N.W. 689, 
170 Wis. 218, 7 A.L.R. 1617. 
Exemptions 

Acts 1905 c 376 § 2, providing a 
ninety per cent exemption for per¬ 
sons with an income of less tha^ 
forty dollars per month, and a max¬ 
imum exemption of thirt;y-six dollars 
to persons earning over forty dol¬ 
lars per month, is hot unfair dis- 
criminatioh; but such classification is 
reasQnable. 

Tenn.—Frazier v. Nashville Veteri¬ 
nary Ho^spital, '201 S.W. 751, 139 
Tenn.'446. 

, Statute held arbitrary 
! State income and franchise “tax 

^86 


statute exempting from tax net In¬ 
come from money loaned within 
state at not more than five per cent 
interest violates privileges and im¬ 
munities clauses of federal constitu¬ 
tion, since classification was based 
on difference having no substantial 
relation to object of act. 

U.S.—Colgate v. Harvey, Vt., 56 S.Ct. 

262, 296 U.S. 404, 80 L.Ed. 299, 102 
. A.L.R. 54. 

Municipal income 

Where municipal income tax ordi¬ 
nance, exempting income earned out¬ 
side city by corporations with prin¬ 
cipal place of business in the city, 
taxed wages of residents earned out¬ 
side city, classification was not so 
unreasonable, arbitrary, artificial, or 
evasive as to be discriminatory. 
Ohio.—City of Springfield v. Krich- 
baum, 100 N,E.2d 281, 88 Ohio App. 
329. 

51. Cal.—People v. Richfield Oil Co., 
268 P. 353, 204 Cal. 301, followed 
in 268 P. 355, 204 Gal. 699. 

Fla—City of West Palm Beach v. 

Amos, 130 So. 710, ,100 Fla. ?91. 
Wash.—State v. Inland Empire Re¬ 
fineries, 101 P.2d 975, 3 Wa^h.2d 
651, certiorari denied 61 S.Ct. 395, 
311 U.S. 713, 86 L.Ed. 464. 

Excise tax on oleomargarine sold, 
offered, or exposed for sale or ex¬ 
change containing ingredients other 
than those designated was held valid. 
Ga.—Coy v. Linder, 189 S.E. 26, 183 
Ga 583. 

Excise tax on the storage of petro¬ 
leum products Imported into the 
state, where no such products are 
produced within the state, is not in¬ 
valid discrimination. 

Fla.—City of West Palm Beach v. 

Amos, 130 Sq. 710, 100 Fla 891. 
Exemption of farmers from tax 
Statute providing that every farm¬ 
er, fruit and vine grower, and gar¬ 
dener shall have an undisputed right 
to sell his produce without paying 
any tax or- license, is not unconsti¬ 
tutional, on ground that it grants a 
special pr exclusive privilege or im¬ 
munity in violation of the federal 
constitution. 

Ill.—^Toungqulst V. City of Chicago, 
'90 N.E.2d 205, 405 Ill: 21. 

51.5 Ohio.—State v. Fields, App., 35 
N.E,2d 744. 

51.10 Cal.—iCity of Stockton v. West 
Coast Theatres of Northern Cal., 
222 P.2d 886, 36 Cai.2d 879. 

51.15 Ohio.—Capitol Novelty Co. V. 
Evabt, 61 N.E.2d 211, 145 Ohio St. 
205, 160 AmL.R. 1223, certiorari de¬ 
nied 66 S.Ct. 48, 326 U.S. 738, 90 
L,Ed. 440. 

51.20 Tenn.—Great, Atlantic, & Pa- 
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Although there must be justification for apparent 
restrictions against nonresidents,52 the constitution 
does not prevent a state from classifying property 
subject to taxation by the residence of the owner 
which is substantially different from the classifica¬ 
tion thereof by the citizenship of the owner,53 or 
from discriminating as to the amount of an in¬ 
heritance tax between resident and nonresident 
aliens.54 ^ statute providing for the reassessment 
of property for public improvements when prior as- 

ciflc Tea Co. t. McGanless, 157 S.W. 

2d 843, 178 Tenn* 354. 

52. N.T.—People ex rel. Nash. v. 

Loughman, 222 N.T.S. 96, 220 App. 

Div. 549, reversed on ether grounds 
157 N.E. 894, 245 N.T. 649. 

53. Miss.—^Enochs v. State, 97 So. 

534, 133 Miss. 107. 

54. N.D.—Moody v. Hagen, 162 N. 

W. 704, 36 N.D. 471, D-R.AJLOISF 
947, Ann.Cas.l918A 933,' affirmed 
Skarderud ,v. Tax Commission of 
State of North Dalbta, 38 S.Ct. 

133. 245 U.S. 633, 62 L.Ed. 522. 

55. Wis.—Schintgen v. ,La Crosse, 

94 N.W. 84, 117 Wis, 158. 

44 iC.J. p 770 note 89. 

55.S Miss.—Mayor and Aldermen of 
City of Vicksburg v. Crichlow, 16 
So.2d 749, 196*Miss. 259. 

56. Ala.—^Frazier v. State Tax Com¬ 
mission, 175 So. 402, 232 Ala. 353, 

110 A.L.R. 1479. 

Ga.—Milliron v. Harrison, 166 S.E. 

231, 175 Ga. 764, 84 A.L.R. 1142— 

Brannan v, Harrison, 158 S.E. 319, 

172 Ga 669, appeal dismissed 62 S. 

Ct. 28, 284 U.S. 679, 76 L.Ed. 502. 

Fla—Gaulden v. Kirk^ 47’So.2d 667. 

Ill.—^Modern Dairy Co. v. Department 
of Revenue, 108 N.E.2d 8, 413 Ill. 

56—Reif V. Barrett, 188 N.E. 889, 

356 Ill. 104—Heartt v. Village of 
Downers Grove, 115 N.E. 869, 278 
Ill. 92. 

Kan.—Matheny t. City of Hirtchin- 
son, 121 P.2d 227, 164 Kan. 682, 

151 A.L.R. 1187. 

Or.—^Barnard Motors v. City of Port¬ 
land, 215 P.2d 667, 188 Or. 340. 

Pa—Smith v. Lemme, 75 PaDist. & 

Co. 275, 43 Mun.D.R.* 64. 

Pennsylvania State Real Estate 
Commission v. HofC, Com.Pl., 62 
DauphCo. 432. 

S.D.—In re Watson, 97 N.W. 463, 17 
S.D, 486, 2 AnmCas. 321. 

Tenn.—State v. Reed Oil Co., 137 
S.W.2d 292, 176 Tenn. 10. 

Tex.—^Dallas Gas Co. v. State, Civ. 

App., 261 S.W. 1063. 

Utah.—^Davis v. Ogden City, 215 P. 

2d 616, 117 Utah 316, 16 A.L.R.2d 
1208, rehearing denied 223 P.2d 
412, 117 Utah 315, 118 Utah 401, 

16 A.L.R.2d 1208. 

Wash.—Cro-vm Zellerbach Corp. v. 

State, 278 P.2d 305, 45 Wash.2d 


sessments are invalid is not invalid as class legis- 
lation.^5 The fact that the proceeds of a tax are to 
be applied for the benefit of a limited class does not 
render it invalid as class legislation.^^*^ 

Licenses and license taxes. Statutes requiring 
licenses of, or imposing license or privilege taxes 
on, all persons embraced in a class, based on a 
classification conforming to natural and reasonable 
lines of distinction, are valid.The legislature 

Ill.—People V. Walder, 148 N.E. 287, 

. 317 Ill. 524. 

(2) Rev.Code, § 1596, making it 
unlawful to practice osteopathy 
without license from board of ex¬ 
aminers, does not make arbitrary 
classification denying right of citi¬ 
zens to engage in lawful occupation, 
and so constitute an abuse of the 
police power. 

Mont.—State v. Hopkins, 166 P. 304, 
64 Mont. 52. 

Beal estate brokers 
Act requiring licenses to act as 
real estate brokers and salesmen is 
not unconstitutional because of ex¬ 
emption of attorneys at law and jus¬ 
tices of the peace. 

Pa.—Appeal of J. A. Toung & Co., 160 
A. 151, 105 Pa.Super. 163. 

Motor vehicles 

(1) Generally, 

U.S.—Grolbert v. Oklahoma Tax 
Commission, D.C.Okl., 60 P.2d 301 
—^Roadway Express v. Murray, D. 
C.Okl., 60 P.2d‘ 293. 

Cal.—^Bacon Service Corporation v. 
Huss, 248 P. 235, 199 Cal. 21, eiTor 
dismissed 48 S.Ct. 158, 275 U.S. 
607, 72 L.Ed. 397. 

Ex parte Schmolke, 248 P. 244, 
199 Cal.App. 42, error dismissed 
Smolke v. O’Brien, 47 S.Ct. 244, 
273 U.S. 646, 71 L.Ed. 820—Old 
Homestead Bakery v. Marsh, 242 
P. 749, 75 CaLApp. 247. 

Ill.—Heartt v. Village of Downers 
Grove, 116 N.E. 869, 278 Ill. 92. 
Wis.—^State v. Public Service Com- 
. mission of Wisconsin, 242, N.W. 
668, 207 Wis. 664. 

(2) As regards driver, statute sus¬ 
pending automobile driver’s license 
for not paying personal injury or 
property damage judgment is not un¬ 
constitutional as discriminatory. 

Cal.—^Watson v. State Division of 

Motor Vehicles, 298 P. 481, 212 Cal. 
279. 

(3) Motor Vehicle Act, providing 
that cars rented without a driver 
shall not be registered unless the 
owner agrees to carry insurance or 
demonstrates his financial ability to 
respond in damages for injury or 
health, is valid. 

Colo.—Driverless Car Co. v. Arm- 
1 strong, 14 P.2d 1098, 91 Colo. 334. 


749—Texas Co. v. Cohn, 112 P.2d 
522, 8 Wash.2d 360, followed in 
Inland Empire Refineries v. State, 
112 P.2d 541, 8 Wash.2d 723 and 
Montana Headlight Oil Co. v. State, 
11-2 P.2d 541, 8 Wash.2d 724—State 
V. Hines, 217 P. 45, 125 Wash. 520. 
Wyo.—Ludwig V. Harston, 197 P.2d 
252 ; 65 Wyo. 134. 

Banks 

Exclusion of banks from purview 
of Revenue Act, Imposing tax on 
business of making loans at exces¬ 
sive rates, was not such arbitrary' or 
capricious discrimination as to be 
uncohstitutionaL 

Tenn.—State v.' Tennessee Finance 
Co., 269 S.W. 3, 162 Tenn. 40, re¬ 
hearing denied 269 S.W. 1119, 162 
Tenn. 46. 

Dentists 

Statute requiring dentist, who had 
been licensed in state, but who had 
left state and permitted license to 
expire, to obtain renewal of license 
by making satisfactory showing be¬ 
fore state board of dental examiners, 
was valid, since statute applied e,like 
to all classes of persons referred to 
therein, 

N.C.—Allen V. Carr, 187 S.E. 809, 
210 N.C. 613. 

Pawnbrokers 

The classification and discrimina¬ 
tion involved in the act of congress 
of Feb. 4, 1913, which permits resi¬ 
dent individuals and foreign corpo¬ 
rations to be licensed as pawnbro¬ 
kers in the District of Columbia, but 
excludes nonresident individuals, is 
not so unreasonable and arbitrary as 
to render the act unconstitutional. 
D.C.—^Newman v. U. S., 41 App.D.G. 
37, dismissed 35 S.Ct. 602, 238 U.S. 
642, 69 L.Ed. 1602. 

Physicians and surgeons 

(1) Medical Practice Act of 1923 
§ 13, providing for issuance of li¬ 
cense without examination to any 
graduate of recognized college who 
has passed examination for admis¬ 
sion to medical corps of army, navy, 
and public health service of United 
States, is not discriminatory, there 
being valid basis for those excep¬ 
tions, in that competency of such 
applicants is assured by exactions 
required before they can become 
commissioned. 
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may reclassify members of a general class for li¬ 
cense purposes, if there is a substantial basis there¬ 
for,^7 as by dividing farm produce peddlers into 
growers and nongrowers, and. making a license 
compulsory with nongrowers, but optional with 
growers,®® or by requiring a license from those en¬ 
gaged in mining coal, and exempting wagon 
mines.®® A statute requiring persons engaged in a 
certain kind of mining to pay a license or privilege 


16A C.J.S. 

tax is not invalid because of the fact that only one 
person in the state is engaged in such mining.®® 
Citizenship may be the basis of classification, and 
an ordinance declaring that no license for any motor 
car for the transportation of passengers for hire 
shall be granted except to a citizen of the United 
States is valid but statutes are invalid as class 
legislation where the classification is arbitrary, and 
is not based on any reasonable distinction.Thus 


(4) statute taxing urban and ex¬ 
empting rural garage operators is 
valid. 

Oa.—^Milliron v. Harrison, 166 S.E. 
231, 175 Ga. 764, 84 A.L.R. 1142. 

(5) Ordinance requiring license fee 
for jitney busses operated on streets 
is not invalid as class legislation, 
although it does not apply to street¬ 
cars and other motor vehicles car¬ 
rying passengers for hire. 

Tex.—Ex parte Bogle, 179 S.W. 1193, 
78 Tex.Cr. 1. 

12 C.J. p 1131 note 66. 

(6) Laws 1923 c 320, prescribing 
registration fees for motor vehicles, 
is not subject to the objection that 
it is class legislation, on the ground 
that tractors hauling agricultural 
equipment are exempt, the use of 
roads by such tractors being inci¬ 
dental merely. 

Wis.—State v. Zimmerman, 196 N.W. 
848, 181 Wis. 652. 

Transporting lobsters ont of state 
Rev.St c 45 § 30, requiring a li¬ 
cense for transportation of lobsters 
to another state, but excepting com¬ 
mon carriers, deals with a class, and 
does not discriminate against indi¬ 
viduals of that class, but affects all 
alike, and is valid. 

Me.—State v. Dodge, 104 A. 5, 117 Me. 
269. 

Other occupations 

(1) Breeding foxes. 

Wash,—State v. Miller, 271 P. 826, 
149 Wash. 545. 

(2) Foreign insurance companies. 
Or.—Herbring v. Lee, 269 P.,236, 126 

Or. 588, 60 A.L.R. 1165, affirmed 50 
S,Ct 49, 280 U.S. Ill, 74 L.Ed. 217, 
64 AL,R. 1430. 

(3) Installing electrical fixtures. 
Wis.—City of Milwaukee v. Rissling, 

199 N.W. 61, 184 Wis. 517, affirmed 
Rissling v. Milwaukee, 46 S.Ct. 484, 
271 U.S. 644, 70 L.Ed. 1129. 

(4) Itinerant drug venders. 

Cal.—^Ex parte Lake, 265 P. 325, 89 
Cal.App. 390. 

Or.—^Anderson v. Farr, 191 P, 246, 
97 Or. 137. 

(5) Sale of nonintoxicating liquors. 
Wis.—Kugler r. City of Milwaukee, 

242 N.W. 481, 208 Wis. 251. 

(6) Transient vaudeville shows. 
Ala.—^Hale v. State, 116 So. 369, 217 

Ala. 403, 68 A.L.R. 1333. 


57. Ala.—Republic Iron & Steel Co. 
V. State, 86 So. 66, 204 Ala. 469. 

58. Or.—Cancilla v. Gehlhar, 27 P. 
2d 179, 145 Or. 184. 

59. Ala.—Republic Iron & Steel Co. 
V. State. 86 So. 65, 204 Ala. 469. 

50. U.S.—Union Sulphur Co. v. Reed, 
D.C.La.,'249 F. 172. 

61. N.J.—'Morin v. Nunan, 103 A. 
378, 91 N.J.Law 506. 

62. U.S.—Healy v. Ratta, aC.A.N. 
H., 67 F.2d 664, reversed on other 
grounds 64 S.Ct. 700, 292 U.S. 263, 
78 L.Ed. 1248. 

Cal.—People v. Ventura Refining Co., 
268 P. 347, 204 Cal. 286. rehearing 
denied People v. Ventura Refining 
Co., 283 P. 60, 204 Cal. 286. 

Fla.—O’Connell v. Kontojohn, 179 So. 
802. 

Ky.—^Newport v. French Bros. Bauer 
Co., 183 S.W. 532, 169 Ky. 174. 
Mich.—Sullivan v. Graham, 67 N.W. 

2d 447, 336 Mick. 65. 

Miss.—Sears Roebuck & Co. v. State 
Bd. of Optometry, 67 So.2d 726, 
213 Miss. 710. 

S.D.—Standard Oil Co. v. Jones, 205 
N.W. 72, 48 S.D, 482. 

Wash.—State v. Inland Empire Re¬ 
fineries, 101 P.2d 975, 3 Wash.2d 
651, certiorari denied 61 S.Ct. 395, 
311 U.S, 713, 85 L.Ed. 464. 

29 C.J. p 227 note 91. 

Needless iutexferexice with lawful oc¬ 
cupations 

A license law adopted for purpose 
of its effect on trade, or to remove 
competition, or which needlessly in¬ 
terferes with lawful occupations, is 
class legislation, 

Iowa.—Gilchrist v. Bierring, 14 N.W. 

2d 724, 234 Iowa 899. 

Heating contractors 
An ordinance requiring heating 
contractors to procure a license was 
held discriminating and unreason¬ 
able class legislation, in view of pro¬ 
visions making ordinance applicable 
only to heating apparatus to be in¬ 
stalled in ‘‘dwellings,*’ and express¬ 
ly excepting apparatus to be install¬ 
ed in hotels, clubhouses, hospitals, 
jails, reformatories, and asylums, 
and failure to state whether applica¬ 
ble to kinds of buildings not men¬ 
tioned, 

Mich.—Harrigan & Reid Co. v. Bur¬ 
ton, 195 N.W. 60, 224 Mich, 564, 33 
A,L.R. 142. 


i Milk dealers 

I Agricultural Law 8 52, prohibiting 
I person buying milk to ship to city 
unless business is transacted at of¬ 
fice in state and person is duly li¬ 
censed, as provided by § 66, is class 
legislation, and not a valid exercise 
of police power. 

N.Y.—People v. Beakes Dairy Co., 

166 N.Y.S. 209, 179 App.Div, 942, 

affirmed 119 N.E. 116, 222 N.Y. 416, 

3 Al.L.R. 1260. 

Motor vehicles 

Acts 37th Leg. 1st Called Sess., 
1921, c 52, amending Highway De¬ 
partment Law 1917 S 16, Vernon A. 
Civ.St.Annot.Suppl.l922 art 701214, so 
as to except farmers’ trucks from the 
provision for registering and paying 
license fees for commercial motor 
vehicles, is class legislation, contra¬ 
vening Bill of Bights art 1, § 3. 

Tex.—^Ex parte Faison, 243 S.W. 343, 

93 Tex.Cr, 403. 

Plumbers 

St. 1917 p 73, providing for the ex¬ 
amination, certification, etnd registra¬ 
tion of plumbers, which relates sole¬ 
ly to master and journeymen plumb¬ 
ers, making it imlawful for any jour¬ 
neyman or master plumber, who is 
one having an established place of 
business and who works by contract, 
personally to install any plumbing or 
drainage system, is discriminatory in 
favor of the employing master 
plumber against one who has an es¬ 
tablished place of business and per¬ 
forms plumbing work himself, the 
effect of the act being that the em¬ 
ploying master plumber can operate 
without any license or fee, while one 
who works individually under con¬ 
tract is required to pay an annual 
license fee, and may be deprived of 
his means of livelihood at the caprice 
of examining board. 

Cal.—^Aaroe v. Crosby, la's p, 97, 48 

Cal.App. 422. 

Chain, stores 

Provision in chain stone tax act, 
enacted as a purely revenue measure, 
classifying merchants for purpose of 
imposing an annual license fee into 
groups based on number of stores op¬ 
erated, without respect to volume of 
business and bearing n© relation to 
the advantages alleged to attach to 
multiple store operation, such as 
abundant capital, etc., is unconstitu- 
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a statute which exempts Confederate veterans who 
enlisted from the state from any license for carrying 
on business is void as discriminatory against veter¬ 
ans of other wars, and veterans who enlisted from 
other states.®S A statute providing for the ap¬ 
propriation of revenues derived from a state-wide 
motor vehicle tax is not void as setting up a dis¬ 
criminatory classification, although only the largest 
counties are required to remit the funds to the 
state highway department.®^ A license tax on the 
sale of goods by vending machine is not invalid 
because no tax or equivalent burden is placed on 
the sale of such goods by other methods .a 
statute subjecting premises and fixtures to seizure 
and sale for payment of sales taxes owed by the 
lessee is not invalid, although directed primarily at 
gasoline stations.®^-^® 

§ 499. Nuisances 

Nuisance regulations which are based on reasonable 
classifications and which do not arbitrarily discriminate 
between persons engaged in the same business are valid. 

Laws relating to nuisances are not invalid as 
class legislation if they are based on a reasonable 
classification and do not arbitrarily discriminate 
between persons engaged in the same business un¬ 
der like conditions.®® Among other laws which have 
been held not open to the objection of being class 
legislation are acts relating to the emission of smoke, 
which apply to locomotive engines to the exclusion 


of stationary engines,®® or apply only to loco¬ 
motive engines and steamboats;®*^ acts regulating 
or prohibiting the discharge into streams of saw¬ 
dust, but not of other waste products;®® acts regu¬ 
lating structures used for outdoor advertising which 
do not apply to similar structures used for other 
purposes’;®9 acts relating to outdoor advertising 
which exempt from their operation advertising on 
property of private owners and on stations- or cars 
of a common carrier;*^® an act permitting the pri¬ 
vate owners of buildings on opposite sides of a street 
to construct a passageway over the street for pri¬ 
vate persons and an act authorizing a certain 
number of persons to institute proceedings to abate 
certain public nuisances without giving the bond 
customary in such cases.'^^ An ordinance making 
the ernission of dense smoke unlawful is not in¬ 
valid because it does not regulate the discharge 
of deleterious gases.An ordinance declaring 
the maintenance of a pay hospital within a certain 
distance of a residence to be a nuisance has been 
held not unduly discriminative in favor of charity 
hospitals and against those established for profit.^® 

§ 500. Civil Remedies and Procedure 

a. In general 

b. Exemptions 

c. Jurisdiction, venue, and limitations 

'd. Process, pleading, and evidence 

e. Penalties and damages 


tional because unreasonable and arbi¬ 
trary in classification. 

Ky .—Great Atlantic & Pacific Tea 
Co. V. Kentucky Tax Commission, 
128 S.W.2d 681, 278 Ky. 367. 
Peddlers 

The act requiring wholesale ped¬ 
dlers without fixed places of busi¬ 
ness to pay annual license taxes of 
different amounts in counties of more 
and less than 100,000 population is 
unconstitutional as granting special 
privileges or immunities by fixing 
amount of tax on basis of location 
of business. 

Ariz.—State v. Williams, 89 P.2d 34, 
53 Ariz. 319. 

63. S.C.—Laurens v. Anderson, 55 
S.E. 136, 76 S.C. 62, 117 Am.S.R. 
885, 9 Ann.Cas. 1003. 

64. Tex.—^Harris County v. Hall, 
Civ.App., 66 S.W.2d 943, error dis¬ 
missed. 

64.5 Kan.—^Matheny v. City of 
Hutchinson, 121 P.2d 227, 154 Kan. 
682, 151 A.L.R. 1187. 

N'um’ber of machines 
An ordinance imposing a license 
tax on vending machines including 
cigarette vending machines and pro- 
ISA C.J.S.—19 


viding that the tax should apply 
only to operators having four or 
more machines is invalid as making 
an arbitrary classification and as 
not applying alike to all persons op¬ 
erating cigarette vending machines. 
Kan.—Matheny v. City of Hutchin¬ 
son, supra. 

64.10 Miss.—Standard Oil Co. v. 
Stone, 2 So.2d 155, 191 Miss. 897. 

65. Cal.—^People v. International 
Steel Corp., 226 P.2d 687, 102 Cal. 
App.2d Supp. 935. 

Ho.—Ballentine v. Nester, 164 S.W. 
2d 378, 350 Mo. 68. 

N.G.—Lawrence v, Nissen, 91 S.E. 
1036, 173 N.C. 369. 

Pollution, of air 

Provision that a person shall not 
discharge into the atmosphere from 
any single source of emission what¬ 
soever, any air contaminant for a 
period or periods aggregating more 
than three minutes in any one hour, 
which is as dark or darker in shade 
than that designated as No. 2 on the 
Ringlemann Chart, as published by 
the United States« Bureau of Mines, 
or of such opacity as to obscure any, 
observer’s view to a’ degree equal to 
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or greater than does such smoke, and 
exempting certain agricultural op¬ 
erations or use of orchard heaters 
not producing more than a specified 
amount of smoke, operates uniformly 
and is based on a valid classification. 
Cal.—^People v. International ' Steel 
Corp., 226 P.2a 687, 102 Cal.App.2d 
Supp. 935. 

66. Minn.—State v. Chicago, M. & 
St. P. Ry. Co., 130 N.W. 545, 114 
Minn. 122. 

67. Mo.—State v. Tower. 84 S.W. 
10, 185 Mo. 79, 68 L.R.A. 402. 

68. Mass.—Lyman v. Fisheries, etc., 
Comrs., 97 N.E. 66, 211 Mass. 10. 

69. Mo.—St. Louis Gunning Adv. Co. 

V. St. Louis, 137 S.W. 929, 235 Mo. 
99. 

70. R.I.—Horton v. Old Colony Bill 
Posting Co., 90 A. 822, 36 R.I. 507. 

71. Mass.—In re Op. o? Justices to 
Senate, 95 N.E. 930, 208 Mass. 625. 

72. Tenn.—State v. Persica, 168 S. 

W. 1056, 130 Tenn. 48. 

72.5 Mo.—^Ballentine v. Nester, 164 
S.W.2d 378, 350 Mo. 58. 

73. N.C.—Lawrence v, Nissen, 91 S. 
E. 1036, 173 N.C. 359. 
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£ Costs and fees 
If. Review 

a. In General 

In accordance with general rules, laws regulating civil 
remedies are not objectionable as class legislation if the 
classifications therein are reasonable and apply alike to 
all members of the same class; but an arbitrary classi¬ 
fication, operating unequally on members of the same 
class, renders a statute unconstitutional. 

Statutes relating to remedies which have been 
sustained in the face of attack as class legislation 
include acts establishing different' systems of ju¬ 
dicature for different parts of the state acts giv¬ 
ing new rights of action by or against certain 
classes of persons acts prescribing the nature and 
form of remedy in certain classes of cases,*^6 or 
giving a special remedy to certain classes of per¬ 
sons,*^ 7 as, for example, giving special liens to cer¬ 
tain classes,or prescribing the limits within which 
the power of eminent domain,'^9 or the remedy by 
attachment or garnishment,so may be exercised. 


16A c. J. s. 

So a statute authorizing garnishment of county 
and municipal employees and officers is not invalid, 
although state employees and officers are exempt.^i 

The legislature may constitutionally provide for 
the survival of causes of action of a particular 
kind,S 2 prescribe conditions precedent to,83 or re¬ 
strictions on,84 the right to sue in c^ertain cases, 
prescribe the effect of a judgment in a particular 
class'of cases,85 and enact a curative act legalizing 
foreclosure sales theretofore niade on execution or 
order of sale issued upon order or decree before 
reading thereof in open court.86 The provision of a 
price control act giving consumers a cause of 
action for a retail sale at an excessive price and 
the price administrator a cause of action for a 
wholesale sale at an excessive price has been up- 
held.88-5 A mortgage moratorium applicable only 
to homesteads is valid.85-io However, a statute 
which confers on a particular person or corporation 
the exclusive right to the use of a certain remedy 
is void as class legislation,87 and the same has been, 


74. Neb.—State v. Hunter, 156 NT. 
W. 975. 99 Neb. 520. 

Tex.—Chambers v. Fisk, 22 Tex. 504. 

75. Cal.—Heron v. Riley; 2^9 P.’l60; 

209 Cal. 507. : , 

Tex.—Consolidated Underwriters v. 
Kirby Lumber Co., Com.App., 267 
S.W. 703. 

Agralnst state 

(1) Statute authorizing- suit 
against state road department on 
contract claims was not invalid 
iherely because extending privilege 
of suing state to’limited class. 

Fla.—State v. Love, 126 So. 374, 99 
Fia 333. 

(2) Statute respecting state’s lia¬ 
bility for agents' negligence in auto¬ 
mobile accidents is not invalid as 
class legislation. 

Cal.—^Heron v. Riley, 239 P. 160, 209 
Cal. 507. 

Against carrier for injuries causing 
death 

Death injury statute, authorizing 
action for injuries resulting in death 
caused by neglect or carelessness of 
'^proprietor, owner, charterer, or hir¬ 
er of any railroad, steamboat, stage¬ 
coach or other vehicle for the con¬ 
veyance of goods (or) passengers, 
etc.,” was not an unreasonable nor 
arbitrary classification. 

Tex.—Consolidated Underwriters v. 
Kirby Lumber Co., C6m.App., 267 
S.W. 703. 

Against telegraph companies for 
mental anguish baused by negligence 
in transmission or delivery of mes¬ 
sages. 

S.C.—Simmons v. Western Union Tel. 
Co., 41 S.E. 621, 63 S.C. 425, 57 
L.RA- 607. 


76. Mich;—^Ripley v. Evans, 49 N.W. 

504, 87 Mich. 217. 

12 C.J. p 1138 note 99. 

‘77. Minn.—^Minnesota Ruilding & 
Loan Ass’n v. Closs, 234 N.W. 872, 
182 Minn. 452. 

12 C.J. p 1138 note 1. 

Building and loan associations '' 
Legislation which would permit 
building and loan associations to 
take executory contracts of sale as 
security and have strict foreclosure 
on thirty days’ notice ’ is not uncon¬ 
stitutional as class legislation. 
Minn.—Minnesota Building & Loan 
Ass"n V. Closs, 234 N.W. 872, 182 
Minn. 452. 

78. Minn.—^Phelan v. Terry, 112 N. 
W. 872, 101 Minn. 454. 

12 C.X p 1138 note 2. 

79. Ala.—^Alabama Interstate Power 
Co. V. Mt. Vernon-Woodberry Cot¬ 
ton Duck Co., 65 So. 287, 186 Ala. 
622. 

80. Mo.—^Houston, etc., R. Co. v. 
Caldwell, 132 S.W. 1067, 231 Mo. 
605—White v. Missouri, etc., R. 
Co., 130 S.W. 325, 230 Mo. 287, 29 
L.R.A.,N.S., 874. 

81. Tenn.—Cavender v. Hewitt, 239 
SW. 767, 145 Tenn. 471, 22 A.L.R. 
755. 

82. Ind.—Cincinnati, etc., R. Co. v. 
McCullom, 109 N.E. 206, 183 Ind. 
656—Cleveland, etc., R. Co. v. 
Blind, 105 N;e. 483, 182 Ind. 398. 

83. Cal.—^HufCaker v. Decker, 176 P. 

. 2d 254, 77 Cal.App.2d 383. 

Fla.—Crumbley v. City of Jackson- 
, ville, 138 So. 486, 102 Fla. 408. 
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Mo.—Randolph v. City of Springfield, 
257 S.W. 449, 302 Mo. 33, 31 A.L. 
R. 612.,. 

12 C.J. p 1138 note 5. 

Notice of. claim for injuries 

(1) Statute requiring notice to city 
of claim as condition precedent to 
action for personal injuries is not in¬ 
valid as class legislation. 

Fla.—Crumbley v. City of Jackson¬ 
ville. 138 So. 486, 102 Fla. 408. 

Ind.—Sherfey v. City of Brazil, 13 
N.B.2d 568, 213 Ind. 493. 

(2) Statute requiring thirty days’ 
notice as condition precedent to ac¬ 
tion for injury from defective streets 
in cities of the second class is not 
vicious class legislation, although in 
cities of the first class the injured 
party has sixty days within which 
to give notice. 

Mo.—Randolph v. City of Springfield, 
257 S.W. 449, 302 Mo. 33, 31 A.L.R. 
612. 

84. Minn.—Allen v. Pioneer Press 
Co., 41 N.W. 936, 40 Minn. 117, 12 
Am.R. 707, 3 L.R.A. 532. 

12 C.J. p 1138 note 6. 

85. Ohio.—Laver v. Canfield, 28 Ohio 
Cir.Ct. 429., 

86. Ind;—^Brant v. Lincoln Nat. Life 
Ins. Co. of Port Wayne, 198 N.E. 
785, 209 Ind. 268. 

86.5 ‘ U.S.—^Bowles v. American 

Brewery, C.C.A.Md., 146 P.2d 842. 

86.10 Mich.—^Mitchell v. First Nat. 
Bank—^Detroit, 287 N.W. 351, 289 
Mich. 701—Schurgin v. Bankers 
Trust Co. of Detroit, 286 N.W. 161, 
289 Mich. 70. 

87. Ky.—Kentucky Trust Co. v. 
Lewis, 82 Ky. 679. 
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held in the case of a statute giving life tenants 
greater rights than remaindermen in partition 
suits,a statute authorizing an attachment of 
wages of persons indebted for board,and a stat¬ 
ute providing that on certain holidays the courts 
shall be open for the transaction of all judicial 
business except the trial of an action based on a 
contract for the direct payment of money. 

Other legislation which has been held void as 
class legislation includes a statute limiting, the 
duration of continuances granted to enable non¬ 
resident automobile owners using state highways to 
defend actions against them;®’! a statute providing 
a method of drawing juries in counties of a certain 
population, which included only three counties, dif¬ 
fering from the method prescribed by general law 
for other parts of the state,®^ a statute defining the 
rights of a defendant charged with contempt for 
violation of an injunction or restraining order, and 
relating solely to contempts growing out of labor 
disputes,®® and a statute intended .to deprive a cer^ 
tain class of persons of power to enforce rights 
previously acquired by them.®^ 

Bankruptcy proceedings. That section of the 
Bankruptcy Act relating to corporate reorganiza¬ 
tions is not unconstitutional because it is class , leg-, 
islation favoring debtors over creditors, since that 
is the effect of any bankruptcy statute, and con¬ 
gress has express constitutional power to pass such 
legislation.®5 The point that the constitutional 
power of congress to pass uniform bankruptcy laws 
refers to territorial uniformity, and not uniformity 


as to classes of persons, is.adverted to in the title 
Bankruptcy §5, 

b. Exemptions 

In the absence of unreasonable discrimination between 
different classes of creditors or kinds of debt,, laws ex¬ 
empting certain property from liability for the owner's 
debts, or changing, or removing existing exemptions, are 
valid. 

State statutes are not invalid as class legislation 
because they exempt certain property from liability 
for debt,®® or remove existing exemptions,®*^ or sub¬ 
ject to liability for certain classes of claims prop¬ 
erty which under existing law was exempt;®® ' and 
the legislature may constitutionally determine the 
amount of property that shall be exempt, and in¬ 
crease or diminish such amount from time to time.®® 
In spite of the fact that the exemption laws of the 
states vary greatly, federal statutes may provide 
for exemptions in accordance with the law of the 
state where the property is situated;! but the leg¬ 
islature may not discriminate between different 
classes of creditors and kinds of debts,® as by ex¬ 
cepting certain kinds of liens from the operation 
of a general homestead exemption act.® 

c. Jurisdiction, Venue, and Limitations 

Statutes regulating the Jurisdiction of courts, the 
venue of actions, or fixing the time for commencing ac¬ 
tions iare not invalid as class legislation; but a statute 
which discriminates between classes of defendants in 
fixing venue, or exempts a particular person from the 
operation of a general statute of limitations, is vpid. 

A statute giving certain courts jurisdiction of cer¬ 
tain classes of cases only is not invalid as class 
legislation,^ but a statute exempting only certain ac- 


Bemedy of sureties 

Statute giving sureties right to 
recover by motion money paid by 
them is invalid. 

Miss.—Smith v. Smith, 2 Miss. 102. 

88. Tenn.—McConnell v. Bell, 114 S. 
W. 203, 121 Tenn. 198,-130 Am.S.R. 
770. 

89. Pa.—Schmidt v. Schmidt, 3 Pa. 
Dist. & Co. 461. 

90. Cal.—^Diepenbrock v. Sacramento 
County Super. Ct., 95 P. 1121, 153 
Cal. 597. 

91. U.S.—^Jones v. Paxton, D.C. 
Minn., 27 F.2d 364. 

92. Tex.—Randolph v. State, 36 S. 
W.2d 484, 117 Tex.Cr. 80. 

93. N.H.—^In re Opinion of the Jus¬ 
tices, 166 A. 640, 86 N.H. 597. ' 

94. Tenn.—^Wally v. Kennedy, 2 
Terg. 554, 24 Am.B. 51. 

95. U.S.—In re Pierce-Arrow Sales 
Corporation, D.C.N.Y., 10 F.Supp. 
776. 

96. Ind.—Spangler v. Bolinger, 22 N. 
E.2d 983, 216. md. 28, 128 A.L..R. 


103—^Allen v. Sullivan, 22 N.E.2d 
981, 216 Ind. 394, opinion supple¬ 
mented 23 N,E.2d 471, 216 Ind. 394. 
Wash.—^Northern Savings & Loan 
Ass’n V. Kneisley, 76 P.2d 297. 

12 C.J. p 1138 note 13. 

Proceeds of life insur^ce policies 
Statute exempting proceeds of life 
policies without limitation as to 
amount is not unconstitutional as 
class legislation. 

Wash.—^Northern Savings & Loan 
Ass'n V. Kneisley, supra. 

97. Ind.—Pomeroy v. Beach, 49 N.B. 
370, 149 Ind. 511. 

98. Kan.—McBride y. Reitz, 19 Kan. 
123. 

12 C.J. p 1139 note 15. 

99. Minn.—Coleman v. Ballandl, 22 
Minn. 144. 

Tenn.—Frazier v. Nashville Veteri¬ 
nary Hospital, 201 S.W. 751, 139 
Tenn. 44d. ’ ^ . 

Bestrictioiis as to nonresidents 
A statute restricting the right of 
exemption in favor of nonresident 
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debtors and giving them a less ex¬ 
emption than is accorded to resident 
debtors is not unconstitutional as 
class legislation. 

Ind.—Potneroy v. Beach, 49 N.E. 370, 
149 Ind. 511. 

BesMctions as to wage ezemx)tlons 

A statute providing a ninety per 
cent exemption for persons whh an 
income of less than forty dollars per 
month, and a maximum exemption of 
thirty-six dollars to persons earning 
over forty dollars per month is valid. 
Tenn.—^Frazier v. Nashville Veteri¬ 
nary Hospital, 201 S.W. 751, 139 
Tenn. 440. 

1. U.S.—Darling v. Berry, C.C.Iowa, 
13 F. 659, 4 McCrary 470. 

2. Mich.—Burrows v. Brooks, 71 N. 
W. 460, 113 Mich. 307. 

3. Minn.—Coleman v. Ballandi, 22 
Minn. 144. 

4u Ill.—Chudnovskl v. Eckels, 83 N. 
E. 846, 232 Ill. 312, 

Mich.—Robison v. Wayne Cir. Judg¬ 
es, 115 N.W. 682, 151 Mich. 315. 
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tions against railroad companies from the general 
limitation on the jurisdiction of justices of the peace 
has been held invalid.'*-® 

Venue. Statutes regulating the venue of actions 
in particular cases or between particular persons,® 
as, for example, in actions against corporations,® 
are not invalid as class legislation, if the classifica¬ 
tion is reasonable; but a statute, is invalid which 
unreasonably discriminates between classes of de¬ 
fendants.'^ So a statute authorizing a change of 
venue on the affidavits of “three unconditional Un¬ 
ion men” has been declared void.® 

Limitations or time to sue. The time within 
which an action by or against particular classes 
of persons shall be commenced may be fixed by 
the legislature,^ but a statute is void which ex¬ 
empts a particular person from the operation of a 
general 'statute of limitations,^® or otherwise makes 
an unreasonable discrimination as to the operation 
of such a statute.l'l A statute tolling limitations for 
the duration of a war as to claims based on transac¬ 
tions in enemy country is valid.^^-® 

d. Process, Pleading, and Evidence 

The general rules as to the validity of class legisla- 
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tion apply as to statutes regulating the service of process, 
pleading, and evidence. 

Acts authorizing a particular method of service 
of process in suits against foreign corporations 
have been sustained as based on a reasonable dis¬ 
tinction, ^2 but a statute authorizing the service of 
process in certain classes of cases beyond the ju¬ 
risdiction by which process may be served undcr 
general laws is void as class legislation, because it 
gives special privileges to suitors on specified class¬ 
es of claims.^® A statute providing for service on 
a nonresident motorist by service on the secretary 
of state is valid,^®*® even as applied to a resident 
motorist who leaves the state before the institution 
of the action.i®-^® Similarly, a statute authorizing 
service on a motorist in a county other than that in 
which the accident occurred or the suit is brought 
is valid.l®-^® A statute exempting a certain class 
of citizens from civil arrest is not unconstitutional 
as class legislation, if it applies to all in the same 
situation.'^^ The legislature may prescribe particu¬ 
lar rules of pleading for certain classes of cases,i® 
and may enact that in certain classes of cases cer¬ 
tain facts shall constitute prima facie proof of cer¬ 
tain other facts,or may prohibit husband and wife 
from being witnesses against each other except in 


Juvenile coilrts 

(1) Statute relating to juvenile 
courts and their jurisdiction, are not 
objectionable, as class legislation, as 
discriminating against illegitimates. 
Minn.—State v. Juvenile Court of 

Ramsey County, 179 N.W. 1006, 147 
Minn. 222. 

(2) Youth Court Act vesting ex¬ 
clusive, orignial jurisdiction in all 
proceedings concerning any delin¬ 
quent or neglected child under 18 
yeaijs of &ge in Youth Court Divi¬ 
sion of Chancery Court, or where 
there is a County Court, in Youth 
Court Division of County Court is 
based on a reasonable classification, 
equal in its application to all those 
within js’tated age limit. 

Mips.—^Wheeler v. Shoemake, 67 So. 

2d 267, 2n Miss. 374. 

4.5 Ala—^Brown v. Alabama, etc., R. 
Co., ,6 .So. 295, 87 Ala 370. 

5. Cal.—Mono Power Co. v. City of 
Los Angeles, 166 P. 387, 33 Cal. 
App. 675. 

12 C.J. p 1139 note 29. 

6. Mo.—Tilles v. Pulitzer Pub.' Co., 
145 S.W. 1143, 241 Mo. 609. 

•12 C.J. p 1139 note 30. 

7. Miss.—Clark v. Louisville & N". 

■ R. Co., 130 So. 302. 158 Miss. 287. 

8. Tenn.—^Brown v. Haywood, 4 
‘Heisk. 357. 

9. Mass.—^Dunbar v. Boston & P. R. 
.Corp., 63 N.E. 916, 181 Mass. 383. 

12 C.J. p 1139 note 19, 


Pair Xabor Standards Act 

The Maryland Act imposing three- 
year limitation on actions under Pair 
Labor Standards Act, which is same 
period as would apply to ordinary 
suit for wages, is not invalid as dis¬ 
criminating against federal legisla¬ 
tion, or as unreasonable or unequal. 
U.S.—Warnick v. Bethlehem-Fairfield 
Shipyard, D.C.Md., 68 F.Supp. 857. 
Action to invalidate foreclosure sale 
The statute limiting time to bring 
action to invalidate previous foreclo¬ 
sure sale by reason of defect in no¬ 
tice of,sale to one year from time of 
its enactment is not invalid as class 
legislation. 

Miss.—^Barbour v. Williams, 17 So. 

2d 604, 196 Miss. 409. 

Tort action against municipality 
Fla.—Coleman v. City of St. Peters¬ 
burg, 62 So.2d 409—^Martineau v. 
City of Daytona Beach, 47 So.2d 
538. 

10. Ky.—Smith v. Marden, 80 Ky. 
608, 4 Ky.L. 653. 

Pa.—Bearce v. Fairview Tp., 9 Pa. 
Co. 342. 

11. / Tenn.—^Morgan v. Reed, 2 Head 
276. 

Tex.—Cathey v. Weaver, 242 S.W. 
447, 111 Tex. 515. 

In Pennsylvania the constitution 
forbids special limitation laws as to 
injuries to person' or property, and 
abrogates such earlier statutes. 

Pa.—Seipel v. Baltimore, etc., R. 'Co., 
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18 A. 568, 129 Pa. 426—In re Grape 
St, 103 Pa. 121. 

11.5 D.S.—Bernstein v. Neder- 
landsche-Amerikaansche Stoom- 
vaart-Maatschappij, C.A.N.Y., 173 
F.2d 71, mandate amended 210 P.2d 
376. 

12. Minn.—Spencer v. Court of Hon¬ 
or, 139 N.W. 815, 120 Minn. 422. 

13. Mich.—O'Connell v. Menominee 
Bay Shore Lumber Co., 71 N.W. 
449, 113 Mich. 124. 

13.5 Mont.—State ex rel. Thompson 
V. District Court of Fourth Judi¬ 
cial Dist. in and for Missoula Coun¬ 
ty, 91 P.2d 422, 108 Mont 362. 

13.10 Mont.—State ex rel. Thomp¬ 
son V. District Court of Fourth Ju¬ 
dicial Dist in and for Missoula 
County, supra. 

13.15 Pa.—Garrett v. Turner, 84 A. 
354, 235 Pa. 383. 

14. Or.—^In re Oberg, 28 P. 130, 21 
Or. 406, 14 L.R.A. 577. 

Frohibitiiig arrest of seamaxL 
A law prohibiting the arrest or 
imprisonment for debt of oflicers or 
seamen of seagoing vessels is not 
invalid as class legislation. 

Or.—In re Oberg, supra. 

15. Ind.—Cleveland, etc., R. Co. v. 
Blind, 106 N.Jj. 483, 182 Ind. 398. 

16. Kan.—Missouri Pac. R. Co. v. 
Merrill, 19 P. 793, 40 Kan. 404. 

Miss.—Thigpen v. Mississippi Cent 
R. Co., 32 Miss. 347. 

12 C.J. p 1139 note 26a 
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certain actions.^^ Similarly, the legislature may 
limit the use of ex parte statements by way of im¬ 
peachment in certain types of cases.^'^-^ 

e. Penalties and Damages 

statutes regulating the recovery of damages in par¬ 
ticular classes of cases, if reasonable as to classification 
are valid; but a statute imposing penalties for breach 
of contract on certain persons or corporations only is 
void. 

Statutes regulating the damages recoverable in 
particular classes of cases are not invalid as class 
legislation, where the classification is reasonable.is 
So a statute is not invalid as class legislation be¬ 
cause it fixes the amount recoverable in certain 
classes of cases at a sum greater than that allowed 
by the general damage act,i9 nor because it dis¬ 
tinguishes between persons differently situated with 
respect to the damages which they may recover for 
property taken for public use;20 nor is an act re¬ 
lating to compensation for property so taken void 
because of its exempting pending cases but an 
act imposing penalties for breach of contract on 
certain persons or corporations but not on others is 
void.22 

\ 

f. Costs and Fees 

The general rules as to the validity of class legisla¬ 
tion have been applied in determining the constitutional¬ 
ity of statutes regulating costs and attorney's fees in 
particular classes of cases. 
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A statute which attempts to prescribe a special 
rule as to costs in suits by or against a particular 
person or corporation is, of course, void.^^ Some 
authorities hold that a statute is void as class leg¬ 
islation which attempts to prescribe particular rules 
for the allowance of costs and attorneys’ fees 
against particular classes of persons in particular 
classes of cases.^^ Other authorities hold that dif¬ 
ferent rules may be prescribed in different classes 
of cases for the allowance of such costs and 
fees.25 So it has been held that the legislature may 
place divorce litigants in a special class, and require 
a fee from an applicant for divorce for the ap¬ 
pearance of the district attorney.^® A distinction 
has been made in cases where some wrongful con¬ 
duct is imputed to a party; thus a statute has been 
held void as class legislation which provides for 
the recovery of attorney’s fees by a successful 
plaintiff in an action for personal services, without 
making some reciprocal provision for defendant in 
case he is successful, where no wrongful conduct 
is imputed to defendant but a statute providing 
for judgment in an action for slander of not less 
than one hundred dollars and costs if plaintiff is 
successful, and authorizing an award of a like 
amount to defendant as attorney’s fees where the 
action is maliciously prosecuted, has been held 
valid.28 Some authorities have held that a statute 
prescribing a special rule for costs on appeal in 


17. Iowa.—Burk v. Putnam, 84 N, 
W. 1063, 113 Iowa 232, 86 Am.S.R. 

372. 

12 C.J. p 1139 note 27. 

17.5 Va—Robertson v. Com., 25 S, 
B.2d 352, 181 Va. 620, 146 A.L.R. 
966. 

18. Ill.—Scherzer v. Keller, 151 N. 
E. 915, 321 Ill. 324. 

Wis.—Fehrman v. Bissell Lumber 
Co., 205 N.W. 905, 188 Wis. 82, er¬ 
ror dismissed Bissell Lumber Co. 
V. Fehrman, 47 S.Ct. 589, 274 U.S. 
720, 71 L.Ed. 1324. 

Mechanic’s lien cases 

Code Civ.Proc. § 1183, providing 
for limiting recovery under mechan¬ 
ics’ liens to amount due from owner 
and rendering judgment for differ¬ 
ence against contractor and sureties, 
is not void as class legislation. 

Cal.—^Hazard, Gould & Co. v. Rosen¬ 
berg, 170 P. 612. 177 Cal. 295. 

On dissolution of injunction 

Statute authorizing recovery by 
defendant, ag part of the damages 
on dissolution of an injunction is 
not unconstitutional as class legisla¬ 
tion. 

Ill.—Scherzer v. Keller, 151 N.B. 915, 
321 Ill. 324. 

Willful and inadvertent trespassers 
Statutes permitting plaintiff, from 


whose land timber has been wrong¬ 
fully cut to recover highest market 
value of timber in whatever shape 
it shall have been before trial, ex¬ 
cept where defendant serves affidavit 
that cutting was by mistake, and of¬ 
fers to confess judgment, is valid as 
a proper classification between will¬ 
ful and inadvertent trespassers. 

■Wrjs,—Fehrman v. Bissell Lumber 
Co., 205 N.W. 905, 188 Wis. 82, er¬ 
ror dismissed Bissell Lumber Co. 
V. Fehrman, 47 S.Ct." 589, 274 U.S. 
720, 71 L.Ed. 1324. 

19. Mo.—Hamman v. General Coal, 
etc., Co„ 66 S.W. 1091, 156 Mo. 232. 

20. Mass.—Whiting v. Common¬ 
wealth, 82 N.E. 670, 196 Mass, 468. 

21. Cal.—Vallejo, etc,, R. Co, v. 
Reed Orchard Co., 147 P. 238, 169 
Cal. 545. 

22. Tex.—San Antonio, etc., R. Co. 
V. Wilson, App., 19 S.W. 910. 

23. Wis.—^Durkee v. Janesville, 28 
Wis. 464, 9 Am.R. 600. 

24. Miss,—Sorenson v. Webb, 71 So. 
273, 111 Miss. 87. 

12 C.J. p 1139 note 36. 

25. U.S.—Dohany v. Rogers, Mich., 
50 S.Ct, 299. 281 U.S.‘362, 74'L.Ed. 
904, 68 A.L.R. 434. 

In re Clark’s Estate, C.A.Fla., 
187 F.2d 1003. 


Chicago, B. & Q. R. Co. v. Fein- 
tuch, Cal., 191 P, 482, 112 C.C.A. 
126. 

Cal.—Sacramento Municipal Utility 
Dist. V. Pacific Gas & Electric Co., 
128 P.2d 529, 20 Cal.2d 684, certio¬ 
rari denied Pacific Gas & Electric 
Co. V. Sacramento Municipal Utili¬ 
ty Dist., 63 S.Ct. 530, 318 U.S, 759, 
87 L.Ed. 1132. 

Iowa.—^Welton v. Iowa State High¬ 
way Commission, 233 N.W. 876, 211 
Iowa 625. 

12 C.J. p 1140 note 37. 

Jjx condeumatiou proceedings a 
state may deny attorney’s fees alto¬ 
gether, or it may allow the recovery 
thereof in some classes of proceed¬ 
ings, while withholding it in others, 
provided the classification be a rea¬ 
sonable one. 

U.S.—In re Clark’s Estate, C.A.Fla., 
1S7 F.2d 1003. 

26. Or.—^Wright v. Beveridge, 251 
P. 895, 120 Or. 244. 

27. Ohio.—^Hocking Valley Coal Co. 
V. Rosser, 41 N.E. 263, 53 Ohio St. 
12, 29 L.R.A. 386. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Mashore, 96 P. 630, 21 Okl. 275. 

28. Okl.—Bennett v. Beatty, 229 P. 
624, 103 Okl. 168. 
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particular classes of cases is void,29 while other au¬ 
thorities have upheld such statutes.^O Acts requir¬ 
ing security for costs in certain cases, as, for ex¬ 
ample, in the case of nonresident plaintiffs ,21 or 
dispensing with such security in the case of indigent 
plaintiffs, have been sustained as based on rea¬ 
sonable distinctions. A statute providing that a 
corporation in whose right a suit is instituted by 
stockholders may recover for and may require plain¬ 
tiffs to give security for the reasonable expenses 
which the corporation may incur in the action is 
valid, although it applies only where the stock owned 
by plaintiff is less than a stated value or represents 
less than a stated percentage of the outstanding 
stock.32-5 

g. Review 

As a general rule, statutes regulating the right of 
appeal in particular classes of cases are valid; but par¬ 
ties cannot be deprived of the right to appeal to the 
courts by a statute authorizing awards to be made by an 
administrative board. 

The right of appeal in different classes of cases 
is largely within the control of the legislature. 2 3 
Thus, a statute limiting the method of review where 
the amount involved is less than a specified amount 


is valid.33«5 A statute has been sustained which 
has confined to resident freeholders the right of ap¬ 
peal against the annexation of territory to a mu¬ 
nicipality,34 and also an act which has given a 
second appeal in one judicial district but not in an¬ 
other ;35 but, on the other hand, a statute authoriz¬ 
ing awards to be made by an administrative board 
cannot take away from the parties the right of ap¬ 
peal to the courts.36 

§501. Crimes and Criminal Procedure 

Laws making the commission of certain acts crim¬ 
inal, regulating the procedure in prosecutions therefor, 
and prescribing the punishment, are not invalid as class 
legislation if they operate alike on all of the described 
class; but they are invalid if they make arbitrary dis¬ 
tinctions between different persons or classes of persons. 

Laws which denounce certain acts as crimes, reg¬ 
ulate the procedure in prosecutions therefor, and 
prescribe the punishment to be inflicted can be de¬ 
clared void only when the classification is based on 
purely arbitrary grounds; if they operate uniformly 
on all persons in the same category and there is 
a reasonable basis for any classification that is 
made, they are, not invalid as class legislation.37 


29. Ohio.—Rowland v. Baltimore, 
etc., R. Co., 32 Ohio Cir.Ct. 91. 

30. N.D.—Investors' Syndicate v. 
Pugh, 142 N.W. 919, 25 N.D. 490. 

Wis.—Harrigan v. Gilchrist, 99 N.W. 
909, 121 Wis. 127.« 

31. N.T.—Venanzio v. Weir, 72 N. 

T.S. 234, 64 App.Div. 483. 

32. Tenu.—Kling v. St. Louis, etc.. 
Packet Co., 46 S.W. 24, 101 Tenn. 
99. 

32.5 N.T.—^Isensee v. Long Island 
Motion Picture Co., 64 N.T.S.2d 
6S6, 184 Misc. 625. 

Shielcrawt v. Moffett, 49 N.T.S. 
2d 64, affirmed 51 N.Y.S.2d 188, 268 
App.Div. 362, reversed on other 
grounds 61 N.E,2d 436, 294 N.T. 
180, 159 A-L.R. 971, motion denied 
62 N'.E,2d 392, 294 N.Y. 840. 

33. IlL—Freitag v. Union Stock 
Yard, etc., Co., 104 N.E. 901, 262 
IlL 661. 

Tenn,—^Kentucky-Tennessee Light & 
Power Co. v. Dunlap, 178 S.W.2d 
636, 181 Tenn. 105. 

33.5 Tenm-M^ook v. Guill, 128 S.W. 
2d 345, 174 Tenn. 687. 

34. Ind.—Taggart v. Claypool, 44 N. 
E. 18, 145 Ind. 590, 32 L.R.A. 586. 

35. N.Y.—Title Guarantee, etc., Co. 
V. Friedman, 138 N.Y.S. 983, 154 
App.Div. 902. 

12 C.J. p 1140 note 46. 

33. Tll.-^ourter v. Simpson Constr. 

Co„ 106 Nr.E. 350, 264 Ill. 488. 

37. Ala-r-Bailey v. State, 101 So. 
546, 211 Ala. 667. 


Cal,—^People v. McClennegen, 234 P. 
91, 195 Cal. 445. 

Ill.—People V. Jones, 117 N.B. 417, 
280 Ill. 259. 

Ind.—Dowd v. Stuckey, 51 N.E.2d 
947, 222 Ind. 100. 

Kan.—State v. Lovell, 272 P. 666, 127 
Kan. 157. 

N.J.—State V. Wyckoff, 99 A.2d 366, 
27 N.J.Super. 322. 

Tenn.—State v. Adams, 194 S.W. 579, 
137 Tenn. 621. 

Wash.—State v. Krahtz, 164 P.2d 453, 
24 Wash.2d 350—State v. Williams, 
233 P. 285, 133 Wash. 121. 

Wis.—Kd. Schuster & Co. v. Steffes, 
296 N.W. 737, 237 Wis. 41, 133 A. 
L.R. 1071. 

12 C.J. p 1140 hotes 49, 50—66 C.J. p 
374 note 51. 

Particular offenses 

(1) Carrying concealed weapons. 
Cal.—People v. Smith, 171 p. 696, 36 

Cal.App. 88. 

(2) Inflicting unjustifiable physi¬ 
cal pain on child. 

Cal.—^People v. Curtiss, 300 P. 801, 
116 CaLApp. 771. 

(3) Intoxication or use of intoxi¬ 
cating liquors on railroad premises.- 
Ill.—^People V. Jones, 117 N.E. 417, 

280 Ill. 269. 

(4) Maintaining opium den. 

Mo.—State v. Lee, 38 S.W. 683, 137 

Mo. 143. 

(5) Obtaining credit from bank by 
false statements. 

Minn.—State v, Elliott, 160 N.W. 204, 
135 Minn. 89. 


(6) Purchasing or receiving for 
sale metal belonging to railroad. 

La.—State v. Weinstein, 76 So. 208, 

141 La. 1085, L.R.A.1917P 706. 

(7) Enticement of servant. 

N.C.—State v. Harwood, 10 S.B. 171, 
104 N.C. 724. 

Bariratry 

Act extending crime of barratry to 
persons not lawyers, was not invalid 
as class legislation, since it made 
no classes but applied to every per¬ 
son who might violate its provisions. 
Tex.—Ex parte McCloskey, 199 S.W. 
1101, 82 Tex.Cr. 631, affirmed Mc¬ 
Closkey V. Tobin,'40 S.Ct 306, 252 

U. S. 107, 64 L.Ed. 481. 

Oamal knowledge of female 

Statute making it a crime for a 
person under the age of twenty-five 
to carnally know a female under the 
age of sixteen, and for a person over 
the age of twenty-five to carnally 
know a female under the age 
of seventeen, is not void as class 
legislation. 

Iowa.—State v. Wrenn, 188 N.W. 
697, 194 Iowa 662, affirmed Wren 

V. State, 44 S.Ct. 228, 263 U.S. 688, 
68 L.Ed. 607. 

Criminal sjmdlcallBm acts, enacted 
in a number of states, have been 
sustained as against the objections 
that they constitute class legislation. 
U.S.—Whitney v. People of State of 
California, 47 S.Ct. 641, 274 U.S. 
367, 71 L.Ed. 1095. 

Cal.—^People v. McClennegen, 234 P. 
91, 195 Cal. 445. 
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As long as the classification made is not clearly 
arbitrary or fanciful, a criminal statute designed 
to protect a certain class is not invalid because 
the class is not all embracing, or might have been 
extended so as to include other classes equally 
meriting the same protection.38 

Accordingly statutes have been sustained which 
punish the proprietors of certain games while ex¬ 
empting patrons,39 or make it a crime for a bank 
officer to receive deposits knowing the bank to be 
insolvent,^® qj- provide that certain facts shall con¬ 
stitute a particular crime when committed by bank 
officers, although not constituting such crime when 
committed by others,or which distinguish be¬ 
tween resident and nonresident prisoners in the 
matter df parole.'^^ ^ state statute denouncing the 

Idaho.—State v. Dingman, 219 P. 760, 

37 Idaho 263. 

Or.—State v. Boloff, 4 P.2d 326, 138 
Or. 668; rehearing denied 7 P.2d 
776, 138 Or. 668—State v. Laundy, 

204 P. 968, 103 Or. 443, rehearing 
denied 206 P. 290, 103 Or. 443. 

Wash.—State v. Hennessy, 195 P. 

211, 114 Wash, 361. 

Offeusies relathig to aitimals 

(1) Statute making it grand theft 
to steal bovine animal, theft of other 
kinds 'of animals petty theft, and 
theft of any animal grand theft if 
value exceeds two hundred dollars, 
is not unconstitutional as class leg¬ 
islation. 

Cal.—People v. Andrich, 26 P.2d 902, 

135 Cal.App. 274. 

(2) Statute making It an offense 
to offer for public service any stal¬ 
lion whose pedigree has not been 
registered as therein required, is not 
void as class legislation, 

Iowa—State v. McGuire, 167 N.W. 

692, 183 Iowa 927. 

Possession of pistol after previous 
coavictioiL, 

Statute prohibiting possession of 
pistol after previous conviction of 
felony, or crime of violence is valid. 

Ala.—Jackson v. State, 68 So.2d 850, 

37 AlaApp. 336, certiorari denied 
68 So.2d 853, 260 Ala 698. 

Cal.—^People v. Camperlingo, 231 P. 

601, 69 Cal.App. 466. 

Sale of kosher meat 
A statute providing punishment 
for sale or exposing for sale of meat 
falsely represented to have been pre¬ 
pared under orthodox Hebrew re¬ 
quirements does not limit the sale 
to Hebrews, and is not unconstitu¬ 
tional class legislation. 

■N’.T.—^People V. Atlas, 170 N.Y.S, 834, 

183 App.Div, 696, 37 N.T.Cr. 1. 

PtuLishment 

(1) Provision in statute that, 
where convict serving life sentence 
commits murder in first degree, upon 


possession or sale of narcotics is not unconstitutional 
because it discriminates against, and fails to pro¬ 
tect, physicians, carriers, and others who are ex¬ 
empted by the federal law;43 and a statute authoriz¬ 
ing prosecution for nonsupport of wife and minor 
children is not invalid as class legislation because 
it imposes on the husband liability and penalties not 
thereby imposed on the wife;^^ nor is a statute 
void as class legislation by reason of its imposing 
on corporations greater or different penalties than 
those imposed on individuals for the commission of 
the same acts,^^ or makes it a felony fraudulently 
to sell or remove part of a stock in trade exceeding 
a certain value, while the fraudulent sale or re¬ 
moval of other property is made a misdemeanor 
only.3 A penal' statute, however, which makes 
arbitrary distinctions,47 such .as arbitrary distinc- 

should not begin to run until final 
discharge, is not Invalid because not 
applying to all debtors equally. 

U.S.—U. S. V. Ganaposki, D.C.Pa,, 72 
F.Supp. 982. 

The Good Time Xiaw, applying only 
to prisoners serving determinate sen¬ 
tences, is not unconstitutional as 
containing an improper classification 
because it excluded those serving 
indeterminate sentences, whose good 
behavior is otherwise rewarded. 

Ind.—Hinkle v. Dowd, 58 N.E.2d 342, 
233 Ind. 91. 

38, Minn.—State v. Elliott, 160 N. 
204, 135 Minn. 89. 

38. Mont.—State v. Woodman, 67 P. 
1118, 26 Mont. 348. 

40. Nev.—Ex parte Pittman, 99 P. 
700, 31 Nev. 43, 22 L.R.A.,]Sr.S., 266, 

20 Ann.Cas. 1319. 

Tenn.—State v. Willis, 170 S.W. 1030, 
130 Tenn. 403. 

41 . Colo.—Imboden v. People, 90 P. 
608, 40 Colo. 142. 

Embezzlement by bank ofiloer 
Statute defining embezzlement 
from banks and applying to all per¬ 
sons .following occupation of banking 
is not unconstitutional as class leg¬ 
islation, singling out bankers, 

Idaho.—^Ex parte Bottjer, 260 P. 1095, 

45 Idaho 168. 

42 . Ill.—People v. Mikula, 192 N.E. 
546, 357 Ill. 481. 

43. Kan.—State v. Lovell, 272 P. 
666, 127 Kan. 157. 

44 . Or.—State v. La Pollett, 292 P. 
98. 134 Or. 218. 

45. Mo.—State v. Standard Oil Co., 
116 S.W, 902, 218 Mo. 1. 

46 . Cal.—People v. Waller, 222 P. 
171, 64 Cal.App. 390. 

47 . U.S.—^U. S. V. Schneider, D.C. 
Wis., 45 F.Supp, 848. 

Mo.—Lige V. Chicago, B. & 'Q. R. 
Co., 204 S.W. 608,. 275 Mo. 249, 
L.R.A.1918F 648.. 


conviction he must suffer death, does 
not render it class legislation. 

Ala.—Bailey v. State, 101 So. 546, 211 
Ala. 667. 

(2) Remington Comp.Stat. § 2604, 
providing punishment according to 
§ 2601 subd 3, for contractor who 
receives price for labor and mate¬ 
rials for which lien might be filed 
on another’s property, and fails to 
pay therefor, is not invalid as class 
legislation.- 

Wash.—State v, Williams, 236 P. 
1119, 134 Wash. 703—State v. Wil¬ 
liams, 233 P. 285, 133 Wash. 121. 
Sosx^ended sentence 
Statute denying the benefit of a 
suspended sentence to any one over 
twenty-five when convicted of vio¬ 
lating the liquor law, is not class 
legislation, but an exercise of a 
rightful discretion in discriminating 
between the turpitude of similar acts 
committed by youthful offenders and 
persons of mature age, no one under 
twenty-five being discriminated 
against. 

Tex.—Davis v. State, 246 S.W. 395, 93 
Tex,Cr. 192. 

Escape from prison 

Statute providing that whoever, be¬ 
ing a convict confined in any prison, 
escapes therefrom, shall, on convic¬ 
tion, be imprisoned not exceeding 
length of time for which he was orig¬ 
inally sentenced, is not “class legis¬ 
lation" and applies equally to aJl 
persons who commit the same offense 
under the same or similar circum¬ 
stances. 

Ind.—State v. Rardon, 46 N.E.2d 605, 
221 Ind. 164. 

Violatioa of Bankruptcy Act 
Amendment to three-year statute 
of limitations on criminal prosecu¬ 
tions for violation of Bankruptcy 
Act, adding proviso making offense 
of concealment a continuing offense 
until final discharge of bankrupt and 
providing that period of limitation 
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tions between different persons or classes of per¬ 
sons, either by making certain acts criminal offenses 
when committed by some persons but not when com¬ 
mitted by others,^s by prescribing different penalties 
for the. commission of the same acts by different 
persons,or by imposing a more severe penalty for 
assault on a person engaged in the movement of 
commerce than for assault on other classes of per¬ 
sons, 50 jias been declared unconstitutional as class 
legislation. So a statute making certain acts sub¬ 
ject to special punishment in certain counties and 
different from that prescribed by the general law 
has been held invalid,although an act giving a 
court of a particular city the power to impose a 
particular punishment has been sustained.A 
statute making a certain act a crime is not invalid 
because it applies only to natural persons and not 

to corporations.52.5 

Procedure, A statute is not invalid as class leg¬ 
islation because it prescribes rules of procedure to 
be applied to certain classes of cases but not to 
others.®^ So the legislature may provide that cer- 
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tain rules of evidence shall apply in particular class¬ 
es of cases,54 and a provision that prison records 
or copies thereof may be introduced to establish 
prima facie proof of a prior conviction of accused 
has been held valid, as applying equally to all per¬ 
sons in the same situation.55 

A statute making possession by a dealer of bot¬ 
tles or other receptacles marked with the registered 
name of the manufacturer of a beverage prima facie 
evidence of unlawful traffic therein has been held 
not class legislation,55 although a similar statute 
was held void in another jurisdiction as a discrim¬ 
ination against dealers.5'^ A statute authorizing a 
litigant or his attorney in certain courts to dis¬ 
qualify a judge by peremptory challenge is not un¬ 
constitutional because it denies such right to the 
prosecuting attorney ;5S but a statute which allows 
persons prosecuted in certain counties for viola¬ 
tion of a compulsory school law to select a trial 
magistrate, while citizens in other counties must be 
tried before any justice or juvenile judge, is void 
as class legislation.59 


XL EQUAL PROTECTION- OP THE LAWS 


§ 502, Constitutional Guaranties 

The clause in the federal Constitution forbidding the 
states to deny equal protection of the laws, and the bills 
of rights of some states guarantee the treatment alike, 
in the same place and under like circumstances and con¬ 
ditions, of all persons subjected to state legislation. 

Equal protection to all is the basic principle on 


which rests justice under the law.5^*50 By virtue 
of a clause in the Fourteenth Amendment of the 
constitution of the United States expressly forbid¬ 
ding it to do so, a state may not deny to any person 
within its jurisdiction the equal protection of the 
laws.50 This clause is a pledge of equal protection 


Drtm^cimess on trains 

A statute making it unlawful for 
any person to enter passenger train 
while intoxicated, but excepting 
therefrom dining and private cars, 
is in violation of U.S.Coiist. Amendm, 
XIV, as to privileges and immunities, 
In that it does not operate equally 
and alike upon all similarly situat¬ 
ed, since there is no substantial and 
reasonable distinction between • pas¬ 
senger and sle'eping cars on the one 
hand and dining and private cars on 
the other. 

Mo,—^Lige V. Chicago, B. & Q. R. Co., 
supra. 

48, U.S.—Peonage Cases, D.C. Ala., 
123 P. 671. 

12 aj. p 1141 note 59. 

49. Colo.—Chenoweth v. State Medi¬ 
cal Examiners, 141 P. 132, 57 Colo. 
74. 51 L.R.A.,N.S., 958, Ann.Cas. 
1915D 1188. 

Idaho.—^In re Mallon, 102 P. 374, 16 
Idaho 737, 22 L,.R.A.,N.S., 1123. 

Tex.—Ratcliff v. State, 289 S.W. 
1072, 106 Tex.Cr. 37. 

51. Mo.—^In re Jilz, 3 Mo.App. 243. 

52. ' Mass.*—rCommonwealth v. Bow¬ 
den, Thach.Cr. 9. 


52.5 Tex.—Cagle v. State, 180 S.W. 
2d 928, 147 Tex.Cr. 354. 

53. Wash.—State v. Costello, 297 P. 
790, 161 Wash. 674. 

12 C. J, p 1141 note 57. 

Indictment or information 

Statute requiring allegations of 
prior convictions in prosecutions un¬ 
der prohibition act was not uncon¬ 
stitutional as an arbitrary and un¬ 
warranted classification. 

Wash.—State v. Costello, supra. 

54. Ga.—Smith v. State, 81 S.B. 220, 
141 Ga. 482, Anii.Cas.l916C 999. 

Mo.—State v. Tower, 84 S.W. 10, 185 
Mo. 79, 68 L.R.A. 402. 

12 C.J. p 1139 notes 26, 27. 

55. Cal.—People v. Beatty, 22 P.2d 
757, 132 Cal.App.,376. 

56. Mass.—Commonwealth v. Ansel- 
vich, 71 N.E. 790, 186 Mass. 376, 
104 Am.S.R, 590. 

57. Ill.—Horwich v. Walker-Gordon 
Laboratory Co., 68 N.E. 938, 205 
Ill. 497, 98 Am.S.R. 254. 

58. Cal.—Austin v. Lambert, 77 P,2d 
■ 849, 11 Cal.2d 73. 

Daigh V. Schaffer, 73 P.2d 927, 
23 Cal.App.2d 449. 
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59. Tenn.—Ford v. State, 263 S.W. 
60, 160 Tenn. 327. 

59.50 U.S.—Pierre v. State of Lou¬ 
isiana, La., 69 S.Ct. 636, 306 U.S. 
354, 83 L.Ed. 757. 

60. U.S.—Watkins v. Oaklawn Jock¬ 
ey Club, D.C.Ark., 86 ^P.Supp. 1006, 
affirmed, C.A., 183 P.2d 440. 

Ala.—Alabama Public Service Com¬ 
mission V. Mobile Gas Co., 104 So. 
538, 213 Ala. 60, 41 A.L.R. 872. 

Conn,—^New Haven Metal & Heating 
Supply Co. V. Danaher, 21 A.2d 383, 
128 Conn. 213. 

Fla.—State ex rel. Hosack v. Yocum, 
186 So. 448, 136 Fla. 246, 121 A.L.R. 
270. 

Md.—Rogan v. Calvert County 
Com'rs, 71 A.2d 47, 194 Md. 299. 

Minn.—State v. Northwestern Pre¬ 
paratory School, 37 N.W.2d 370, 
228 Minn. 363^—George Benz Sons, 
Inc., V. Ericson, 34 N.W.2d 725, 
227 Minn. 1—Anderson v. City of 
St. Paul, 32 N.W.2d 638, 226 Minn. 
186. 

Mont.-—State v. District Court of 
Second Judicial Dist. of Montana 
in and for Silver Bow County, 225 
P. 804, 70 Mont. 3,22. 
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of laws®^ or protection of equal laws;^^ and it 
means, and is a guaranty, that all persons subjected 
to state legislation shall be treated alike, under like 


circumstances and conditions, both in privileges con¬ 
ferred and in liabilities imposed;®^ but it guarantees 
only the protection enjoyed by other persons or 


—^Washington Nat. Ins. Co. v. 
Board of Review of N. J. Unem¬ 
ployment Compensation Commis¬ 
sion, 64 A.2d 443, 1 N.J. 545. 

Ohio.—State ex rel. Core v. Green, 
115 N.B.2d 157, 160 Ohio St. 175. 
Okl.—Yukon Mill & Grain Co. v. Vose, 
206 P.2d 206, 201 Okl. 376. 

State V. Johnsey, 287 P, 729, 46 
Okl.Cr. 233. 

Or.—Kenji Namba v. McCourt, 204 
P.2d 569, 185 Or. 579. 

11 C.J. p 805 note 68. 

Due process clause compared 

(1) While the equal protection 
clause is associated in the Fourteenth 
Amendment with the due process 
clause and it may be that they over¬ 
lap and that a violation of one at 
times involves a violation of the 
other, nevertheless the spheres of 
the protection they otter are not co¬ 
terminous. The due process clause, 
of course, tends to secure equality of 
law in the sense that it makes a re¬ 
quired minimum of protection for 
every one’s right of life, liberty, and 
property; but the framers and 
adopters of the amendment were not 
content to depend on this mere min¬ 
imum or on the spirit of equality, 
expressed in various maxims, in 
which legislatures, executives, and 
courts are expected to make, execute, 
and apply laws; and, therefore, they 
embodied that spirit in a specific 
guaranty. 

U.S.—Truax v. Corrigan, Ariz., 42 S. 
Ct. 124, 257 U.S. 312, 66 Li.Ed. 254, 
27 A.L.R. 375. 

Ill.—Grasse v. Dealer’s Transport 
Co., 106 N.E.2d 124, 412 Ill. 179, 
certiorari denied Dealer’s Trans¬ 
port Co. V. Grasse, 73 S.Ct. 47, 844 
U.S. 837, 97 L.Ed. 651. 

N.J.—Camden County v. Pennsauken 
Sewerage Authority, 105 A.2d 505, 
15 N.J. 456. 

(2) The concepts of equal protec¬ 
tion of the laws and due process both 
stem from the American ideal of 
fairness, and are not mutually exclu¬ 
sive, nor are the concepts always in¬ 
terchangeable, in that equal protec¬ 
tion of the laws is a more explicit 
safeguard of prohibited unfairness 
than due process of law, but a dis¬ 
crimination may nevertheless be so 
unjustifiable as to be violative of due 
process. 

U.S.—Bolling V, Sharpe, App.D.C., 74 
S.Ct. 693, 347 U.S. 497, 98 L.Ed. 
884. 

(3) While due process and equal 
protection guaranties are not coter¬ 
minous in their spheres of protec¬ 
tion, equality of right is fundamen¬ 
tal in both, and each forbids class 
legislation arbitrarily discriminatory 


against some and favoring others in 
like circumstances. 

Ala.—In re Opinion of the Justices, 
41 So.2d 775, 252 Ala. 527. 

(4) Alleged denial of equal protec¬ 
tion of the law is distinct from al¬ 
leged denial of due process of law. 
U.S.—Moffett V. Commerce Trust Co., 
D.C.Mo., 75 P.Supp. 303. 

Thirteenth Amendment 

(1) While the Thirteenth Amend¬ 
ment to the federal constitution 
abolished slavery, it left the former 
slaves under various civil and politi¬ 
cal disabilities prescribed by state 
laws. 

Ky.—Marshall v. Donovan, 10 Bush 
681. 

(2) It did not provide any protec¬ 
tion against the subsequent enact¬ 
ment by the states of laws discrim¬ 
inating against former slaves or per¬ 
sons of the negro race in general. 
U.S.—^In re Charge to Grand Jury, 

C.C.Tenn., 30 P.Cas.No.18,260, 21 
Int.Rev.Rec. 173. 

(3) The denial of equal accom¬ 
modations in inns, public convey¬ 
ances, and places of public amuse¬ 
ment, forbidden by the act of con¬ 
gress of March 1, 1875, is not affect¬ 
ed by the Thirteenth Amendment. 
U.S.—In re Civil Rights Cases, Tenn., 

3 S.Ct. 18, 109 U.S. 3, 27 L.Ed. 835. 

(4) Emancipation, and abolition of 
slavery generally see Slaves § 10. 

The primary purpose of the Four¬ 
teenth Amendment was to protect 
the recently freed n.egroes in their 
constitutional rights. 

U.S.—-Mills V. Lowndes, D.C.Md., 26 
F.Supp. 792. 

Tex.—Juarez v. State, 277 S.W. 1091, 
102 Tex.Cr. 297. 

61. Ky.—^Henry Fisher Packing Co. 
V. Mattox, 90 S.W.2d 70, 262 Ky. 
318. 

“Laws” within the Fourteenth 
Amendment guaranteeing the equal 
protection ef the laws are not ab¬ 
stract propositions in themselves, but 
are expressions of policy based on 
the will and needs of the people. 

N.T.—People v. Brown, 27 N.Y.S.2d 
241, 175 Misc. 989, affirmed People 
V. Bohnke, 38 N.E.2d 478, 287 N.T. 
154, certiorari denied Bohnke v. 
People of State of New York, 62 
S.Ct. 1034, 316 U.S. 667, 86 L.Ed. 
1743, rehearing denied 62 S.Ct. 
1306, 316 U.S. 713, 86 L.Ed. 1778. 

62. U.S.—Skinner v. State of Okla¬ 
homa ex rel. Williamson, Okl., 62 
S.Ct. 1110, 316 U.S. 535, 86 L.Ed. 
1655, conformed to 155 P.2d 215, 
196 Okl. 106—Hines v. Davidowitz, 
Pa., 61 S.Ct. 399, 312 U.S. 52, 85 
L.Ed. 581—State of Missouri ex rel. 
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Gaines v. Canada, Mo., 59 S.Ct. 232, 
305 U.S. 337, 83 L.Ed. 208, 306 U.S. 
580, S3 L.Ed. 365, rehearing denied 
59 S.Ct. 356, 305 US. 676, 83 L.Ed. 
437, conformed to 131 S.W.2d 217, 
344 Mo. 1238—Truax v. Corrigan, 
Ariz., 42 S.Ct. 124, 257 U.S. 312, 
66 L.Ed. 254, 27 A.L.R. 375—Yick 
Wo V. Hopkins, Cal., 6 S.Ct. 1064, 
118 U.S. 356, 30 L.Ed. 220. 

Franklin v. Carter, C.C.A,Okl., 
51 F.2d 345, certiorari denied 52 
S.Ct. 40, 284 U.S. 664, 76 L.Ed. 562 
—Sneed v. Shaffer Oil & Refining 
Co., C.C.A.Okl., 35 F.2d 21—U. S. 
V. Carroll Chain Co., D.C.Ohio, 8 F. 
2d 629. 

Carter v. School Bd. of Arling¬ 
ton County, D.C.Va., 87 F.Supp. 745, 
reversed on other grounds, C.A., 
182 F.2d 531. 

Marcus Brown Holding Co. v, 
Feldman, D.C.N.Y., 269 F. 306, af¬ 
firmed 41 S.Ct. 465, 266 US. 170, 
65 L.Ed. 877. 

N.H.—State v. Moore, 13 A.2d 143. 
91 N.H. 16. 

Ohio.—State ex rel. Allstate Ins. Co. 
V. Bowen, 199 N.B. 355, 130 Ohio 
St. 347. 

Youngstown Sheet & Tube Co. v. 
City of Youngstown, 108 N.B.2d 
671, 91 Ohio App. 431—Wilms v. 
Klein, App., 49 N.E.2d 76. 

63. U.S.—State of Louisiana ex rel. 
Francis v. Resweber, La., 67 S.Ct. 
374, 329 U.S. 459, 91 L.Ed. 422, re¬ 
hearing denied 67 S.Ct. 673, 330 U 
S. 863, 91 L.Ed. 1295—Smith v. 
State of Texas, Tex., 61 S.Ct. 164, 
311 U.S. 128, 85 L.Ed. 84, conformed 
to 147 S.W.2d 1118, 140 Tex.Cr. 
565. 

Pfeiffer Brewing Co. v. Bowles, 
Em.App., 146 F.2d 1006, certiorari 
denied 66 S.Ct. 914, 324 U.S, 865, 
89 L.Bd. 1421—Cases v. U S., C.C. 
A.Puerto Rico, 131 P.2d 916, certio¬ 
rari denied Cases Velazquez v. U. 
S., 63 S.Ct. 1431, 319 U.S. 770, 87 
L.Ed. 1718, rehearing denied 65 S. 
Ct. 1010, 324 U.S, 889, 89 L.Ed. 1437 
—^National Candy Co. v. Federal 
Trade Commission, C.C.A.7, 104 F. 
2d 999, certiorari denied 60 S.Ct. 
174, 308 U.S. 610, 84 L.Ed, 510— 
March of Time Candies v. Federal 
Trade Commission, C.C.A, 7, 104 F. 
2d 999, certiorari denied 60 S.Ct, 
174, 308 U.S. 610, 84 L.Ed. 510— 
Dietz Gum Co. v. Federal Trade 
Commission, C.C.A.7, 104 F.2d 999, 
certiorari denied 60 S.Ct. 174, 30S 
U.S. 610, 84 L.Ed. 510—Franklin v. 
Carter, C.C.A.Okl., 61 F.2d 345, cer¬ 
tiorari denied 52 S.Ct. 40, 284 US- 
664, 76 L.Ed. 662. 

Holmes v. City of Atlanta, D.C- 
Ga., 124 F.Supp. 290—^Providence 
Journal Co. v. McCoy, D.C.R.I., 94 
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classes in the same place and under like circum- or application of state legislation on all citizens of 
stances,®^ in pursuit of their lawful occupations;®^*® a state.®® 
arid it is not a guaranty of equality of operation 


F.Supp. 186, affirmed O.A., McCoy 
y. Providence Journal Co., 190 F. 
2d 760, certiorari denied 72 S.Ct. 
200, 342 U.S. 894, 96 L.Ed. 669— 
Panzram v. O'Donnell, D.C.Minn., 
48 F.Supp. 74. 

Marcus Brown Holding* do. v. 
Feldman, D.C.N.T., 269 F. 306, af¬ 
firmed 41,S.Ct. 465, 256 U.S. 170, 66, 
Li.Ed. 877. 

Ala.—City of Mobile v. Rouse, App., 
173 So. 254, certiorari denied 173 
So. 266, 233 Ala. 622. 

Ariz.—American Federation of La¬ 
bor V. .American Sash & Door Co., 
189 P.2d 912, 67 Ariz. 20, affirmed 
69 S.Ct. 258, 260, 335 U.S. 538, 93 
L.Ed. 222, 6 A.L.R.2d 481—Corpus 
Juris SecuiLduau cited in Valley 
Nat. Bank of Phoeiiix v. Glover, 159 
P.2d 292, 299, .62 Ariz. 538. 

Cal.—Lelande v. Lowery, 157 P,2d 
63,9, 26 Cal.2d 224—San Bernardino 
County V. Way, 117 P.2d 354, 18 
dal.2d 647-7-People v. England, 35 
P.2d 565, 140 Cal.App. 310. 

Conn.—John J. McCarthy do. v. Al- 
sop, 189 A. 464, 122 Conn. 288. 

Del.—debhart v. Belton, 91 A.2d 137, 
affirmed 75 S.Ct. 753, 349 U.S. 294, 
99 L.Ed. 1083. 

D.C.—^ims V. Hives, 84 P.2d 871, 66 
App.D.C. 24, certiorari denied 56 S. 
Ct. 960, 298 U.S. 682. 80 L.Ed. 1402. 

Fla.—North v. State, 65 So.2d 77, af^ 
firmed, North v. State of Florida, 
74 S.Ct. 376, 346 U.S. 932, 98 L.Ed. 
423, rehearing denied North v. 
State of Fla., 74 S.Ct 513, 347 
U:S. 924, 98 L.Ed. 1078—Caldwell 
V. Mann, 26 So.2d 788, 157 Fla. 633 
—Shepherd v. State, 46 So.2d 880, 
reversed on other grounds 71 S. 
Ct 549, 341 U.S. 50, 95 L.Ed. 740, 
mandate conformed to, Fla., 52 So. 
2d 903—State ex rel. Vars v. Knott, 
184 So. 752, 135 Fla. 206, followed 
in State ex rel. Hardware Mut. 
Casualty Co. v. Knott, 185 So. 927, 
136 Fla. 552, vacated on other 
grounds State of- Florida ex rel. 
Hardware 'Mut Casualty Co. v. 
Knott. 60 S.Ct 72, 308 U.S. 507, 84 
L.Ed. 434, appeal dismissed State 
of Florida ex rel. Vars v. Knott, 60 
S.Ct 72, 308 U.S. 506, 84 L.Ed. 433 
-^Louis K. Liggett Co. v. Amos, 
141 So. 153, 104 Fla. - 609,'reversed 
on other grounds Louis K Liggett 
Co, V. Lee,' 53 S.Ct 481, 288 U.S. 
517, 77 L.Ed. -929, 85- A.L.R. 699, 
conformed to Louife K. Liggett Co. 
V. Lee, 149 So. 8, 109 Fla. 477, and 
annulled, Louis K Liggett Co. v. 
Lee, 147-So. 463, 109 Fla.. 477. ■ 

Idaho.—^Bx parte Knapp, '264 P.2d 
4^1, 73 Idaho 505—Rowe v. City of 
Hocatello, 218 P.2d 695, 70 Idaho 

lri.-^i>^ple Vi Nicholson, 82 N.E.2d 


656, 401 Ill. 546—Smith v. Murphy, 
50 N.E.2d 844, 384 Ill. 34. 

Mass.—In re Opinion of the Justices, 
126 N.E.2d 795—Old Colony R. Co. 
V. Assessors of Boston, 35 N.E.2d 
246, 309 Mass. 439. 

Minn.—State v. Northwestern Pre¬ 
paratory School, 37 N.W.2d 370, 228 
Minn. 363—State v. Pehrson, 287 
N.W. 313, 205 Minn. 673, 123 A.L.R. 
1045. 

Miss.—Lowry v. City of Clarksdale, 
122 So. 195, 154 Miss. 155, follow¬ 
ed in Lowry v. City of Greenville, 
122 So. 198. 

Mo.—Ex parte Wilson, 48 S.W.2d 919, 
330 Mo. 230. 

Neb.—Hanson v. Union Pac. R. Co., 
71 N.W.2d 526, 160 Neb. 660. 

N.H.—H. P. Welch Co. v. State, 199 
A. 886. 89 N.H. 428, 120 A.L.R. 282, 
affirmed 59 S.Ct 438, 306 U.S. 79, 
83 L.Ed. 500. 

N.J.—Camden County v. Pennsauken 
Sewerage Authority, 105 A.2d 605, 
15 N.J. 456—Reid Development 
Corp. V. Parsippany-Troy Hills Tp., 
89 A,2d 667, 10 N.J. 229—Schmidt 
V, Board of Adjustment of City of 
Newark, 88 A.2d 607, 9 N.J. 405. 

Morgan v. Civil Service Commis- 

, Sion, 36 A.2d 898, 131 N.J.Law 410 
—Singer Sewing Mach. Co. v. New 
Jersey Unemployment Compensa¬ 
tion Commission, 27 A.2d 889, 128 
N.J.Law 611, affirmed 31 A. 2d 818, 
130 N.J.Law 173. 

N.T.—Myer v. Myer, 66 N.Y.S.2d 83, 
271 App.Div. 465, affirmed 73 N.E. 
2d 562, 296 N.J. 979. 

People V. Richter, 133 N.T.S.2d 
685, 206 Misc. 304—Schutt v. Mac- 

^ Duff, 127 N.T.S.2d 116, 205 Misc. 
43—Mallary, Inc. v. City of New 
Rochelle, 53 N.T.S.2d 643, 184 Misc. 
66, affirmed 51 N.T.S.2d 91, 268 
App.Div. 878, affirmed 66 N.E.2d 
425, 295 N.Y. 712—^People ex rel. 
Powott Corp. V. Woodworth, 15 N. 
Y,S.2d 985, 172 Misc. 791. 

N.C.—^In re Advisory Opinion to Gov¬ 
ernor, 28 S.E.2d 567, 223 N.C. 845. 

Ohio,—^Allison y. Fiscus, 100 N.E. 
2d 2'37, 156 Ohio St 120—State ex 
rel. Krieg v. Matia, 37 N.E.2d 53, 
138 Ohio St 504. 

State ex rel. Mecartney v. Hum¬ 
mel, App., ^1 N.E.2d 799, affirmed 
80 N.E.2d 436, 150 Ohio St 19. ' 

Okl.—State v, Johnsey, 287 P. 729, 46 
Okl.Cr. 233. . , 

Pa.—^Application of Christy,' 67 A. 2d 
85, 362 Pa. 347, certiorari denied 
Christy v. Conver, 70 S.Ct 146, 
338 U.S. 869. 94 L.Ed. 533. 

Coal Tp., School Dist. v. Bogdan, 
Com.Pl., 24 Northumb.Leg.J. 161. 

Tenn.—^Mascari v. International 
Broth, of Teamsters, Chauffeurs, 
Warehousemen and Helpers of 
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America (AFL) Local ,Union No. 
667, 215 S.W.2d 779, 187 Tenn. 345, 
certiorari dismissed 69 S.Ct. 410, 
335 U.S. 907, 93 L.Ed. 440. 

Vt.—State V. Reynolds, 1 A.2d 730, 
109 Vt 308. 

Va.—'Cavalier Vending Corp. v. State 
Bd. of Pharmacy, 79 S.B.2d 636, 
195 Va. 626, appeal dismissed 74 
S.Ct 871, 347 U.S. 995, 98 L.Ed. 
1127—French v. Cumberland Bank 
& Trust Co., 74 S.E.2d. 265, 194 
Va. 475. 

Wash.—Gotten v. Wilson, 178 P.2d 
287, 27 Wash.2d 314—State ex rel. 
Northern Pac. Ry. Co. v. Henne- 
ford. 99 P.2d 616, 3 Wash.2d 48. 
Invocation of guaranty 

(1) The guaranty may be Invoked 
by and for all persons similarly sit¬ 
uated. 

Va.—C. I. T. Corporation v. Common¬ 
wealth, 149 S.E. 623, 153 Va. 57. 

(2) The exclusion of stowaway 
fugitives from Poland and Roumania, 
who arrived without immigration 
visas or passports, in the exercise 
of discretion vested in immigration 
authorities, did not deny equal pro¬ 
tection of the law to such stowaways 
because In other instances other per¬ 
sons similarly situated had been ad¬ 
mitted. 

U.S.—York ex rel. Davidescu v. 
Nicolls, D.C.Mass., 66 F.Supp. 747. 

64. Ariz.—Corpus Juris Secundum 
cited in Valley Nat. Bank of Phoe¬ 
nix V. Glover, 169 P.2d 292, 299, 62 
Ariz. 638. 

Colo,—Zeigler v. People, 124 P.2d 
69'3, 109 Colo. 252. 

Mich.—Tomlinson v. Tomlinson, 61 
N.W.2d 102, 338 Mich. 274—Menen- 
dez V. City of Detroit, 60 N.W. 2d 
319, 337 Mich. 476. 

N.J.—^Washington Nat. Ins. Co. v. 
Board of Review of N. J. Unem¬ 
ployment Compensation Commis¬ 
sion, 64 A.2d 443, 2 N.J. 545. 

N.M.—Corpus Juris Secundum cited 
in State v. Thompson, 260 P.2d 
370, 372, 67 N.M. 459. 

Or.—State v. Pirkey, 281 P.2d 698, 
203 Or. 697. 

S.C.—Harrison v. Caudle, 139 S.E. 
842, 141 S.C. 407: 

04.5 Cal.—People v. , Montgomery, 
117 P.2d 437, 47 CaLApp.2d 1. 

65. U.S.—Snowden v. Hughes, Ill., 

64 S.Ct. 397, '321 U.S. 1, 88 L.Ed. 
497, rehearing denied 64 S.Ct 778, 
321 U.S. 804, 88 L.Ed. 1090—Steb- 
bins V. Riley, Cal., 45 S.Ct. - 424, 
268 U.S. 137, -69 L.Ed.. 884, 44 A. 
L.R. 1454. - 

Ga.—^Mayor, etc., of Savannah ’ v. 
Savannah Distributing Co., 43 S.Ei 
2d 704, 202 Ga. 659. 
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It is intended to secure and safeguard equality of 
right and of treatment against intentional and ar¬ 
bitrary discrimination but it operates only on 
legal rights otherwise created or existing and does 
not itself create any new legal rights,^7 except the 
general right to equal protection of the laws.^^ The 
equality guaranteed and required by it is equality of 
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right and not of enjoyment and discrimination 
in the grant of mere favors is not a denial of equal 
protection.6®*5 The right is not an abstract right, 
but is a command which the state must respect.®^*^® 
Rights protected include the right to acquire, en¬ 
joy, own, and dispose of property.® 


Mich.—Tomlinson v. Tomlinson, 61 
KW.2d 102, 338 Mich. 274. 

©6. U.S.—^Beauharnais v. People of 
State of Illinois, Ill., 72 S.Ct. 726, 
343 U.S. 250, 96 L.Bd. 919, rehear¬ 
ing denied 72 S.Ct. 1070, 343 U.S. 
988, 96 L.Bd. 1375—Truax v. Cor¬ 
rigan, Ariz., 42 S.Ct. 124, 257 U.S. 
‘312, 66 L.Ed. 254, 27 A.L.R. 375— 
Sunday Lake Iron Co. v. Wake¬ 
field Tp., Mich., 38 S.Ct. 495, 247 

U.S. 350, 62 L.Ed. 1154. 

Campo V. Niemeyer, C.A.I11., 182 
F.2d 115. 

Conn.—Carroll v. Socony-Vacuum Oil 
Co., 68 A.2d 299, 136 Conn. 49. 
Ind.—Corpus Juris cited in Martin v. 
Loula, 194 N.E. 178, 181, 208 Ind. 
346, rehearing denied 195 N.E. 881, 
208 Ind. 346, followed in White v. 
White, 194 N.E. 355, rehearing de¬ 
nied 196 N.E. 95, Indianapolis 
Morris Plan Co. v. Fitzgerald, 194 
N.E. 355, 207 Ind. 708, Tam v. 
Bast Side Loan Co., 194 N.E. 355, 
207 Ind. 709, Benson v. Sandusky, 
194 N.E, 355, and Barlow v, Kellar, 
194 N.E. 366, 207 Ind. 709. 

Me.—State v. King, 188 A. 775, 135 
Me. 6. 

N.J.—Singer Sewing Mach. Co. v. 
New Jersey Unemployment Com¬ 
pensation Commission, 27 A.2d 889, 
128 N.J.Law 611, affirmed '31 A.2d 
818, 130 N.J.Law 173. 

Pa.—In re Garrett’s Estate, 94 A.2d 
357, 372 iPa. 438, certiorari denied 
Wismiller v. Garrett’s Estate, 73 
S.Ct. 1138, 346 U.S. 996, 97 L.Ed. 
1403, rehearing denied 74 S.Ct, 16, 
346 U.S. 842, 98 L.Ed. 362. 

Wash.—State ex rel. Bacich v, Huse, 
59 P.2d 1101, 107 Wash. 75. 

Wis.—State V. Railroad Commission 
of Wisconsin, 18‘3 N.W. 687, 174 
Wis. 458. 

12 C.J. p 1144 note 4. 

Purpose is to rest rights of all 
persons on same rule under similar 
circumstances. 

U.S.—^Frost V. Corporation Commis¬ 
sion of State of Oklahoma, Okl., 49 
S.Ct 235, 278 U.S, 615, 73 L.Ed. 
483; 

N.J.—Borough of Lincoln Park v. 
Cullari, 83 A.2d 233, 15 N.J.Super. 
210 . 

67. U.S.—Barker v. Leggett, D.C. 
Mo., 102 F.Supp. 642, appeal dis¬ 
missed'72 'S.Ct, 295, 342 U.S. 900, 
96 L.Ed. 374, rehearing denied 72 
S.Ct 375^, 342 U.S. 931, 96 L.Ed, 
693—Henderson v. U. S., D.C.Md., 


6'3 F.Supp. 906—^Mills v. Lowndes, 
D.C.Md., 26 F.Supp, 792. 

Ala.—Huntsville Bank & Trust Co. 

V. Thompson, 103 So. 477, 212 Ala. 
611. 

Mass.—Moore v. Election Com’rs of 
Cambridge, 35 N.E.2d 222, 309 

Mass. 303. 

N.Y.—Kemp v. Rubin, 69 N.Y.S.2d 
680, 188 Misc. 310, affirmed 75 N. 
Y.S.2d 768, 273 App.Div. 789, re¬ 
versed on other grounds 81 N.E. 
2d 325, 298 N.Y. 590. 

12 C.J. p 1143 note 91. 

68. U.S.—Shelley v. Kraemer, Mich., 
68 S.Ct 836, 3‘34 U.S. 1, 92 L.Ed. 
1161, 3 A.L.R.2d 441. 

Implied right 

Although the words of the clause 
are prohibitory, “they contain a nec¬ 
essary implication of a positive right 
^—the right to an equality before 
every law, the right of the citizen 
to be free in any state, from unjust 
discrimination between him and oth¬ 
er persons, as to legal rights or du¬ 
ties.’’ 

Me.—State v. Cohen, 177 A. 403, 406, 
133 Me. 293. 

Meaning of right 

(1) The constitutional right of 
equal protection of the laws means 
that every one Is entitled to stand 
before the law on equal terms with, 
to enjoy the same rights as belong 
to, and to bear the same burdens 
as are imposed on, others in a like 
situation. 

La.—State v. Guirlando, 93 So. 796, 
152 La. 570. 

(2) The Constitution confers on 
no individual the right to demand 
action by a state which results in 
the denial of equal protection of the 
laws to other individuals. 

U.S.—Barrows v. Jackson, Cal., 73 
S.Ct. 1031, 346 U.S. 249, 97 L.Ed. 
1586, rehearing denied 74 S.Ct. 19, 
'346 U.S. 841, 98 L.Ed. 361. 

(3) The term “equal’’ in the Four¬ 
teenth Amendment means equivalent. 
U.Sk,—Carter v. School Bd. of Arling¬ 
ton County, D.C.Va., 87 F.Supp. 
745, reversed on other grounds, C. 
A., 182 F.2d 531. 

69. U.S.—^Apodaca v. U. S., C.A.N. 
M., 188 P.2d 932—^Bottone v. Linds- 
ley, C.A.C 0 I 0 ., 170 F.2d 705, cer¬ 
tiorari denied 69 S.Ct. 810, 336 

' ^ U.S. 944, 93 L.Ed. 1101. 

' Watkins v. Oaklawn Jockey Club. 
D.C.Ark., 86 F.Supp. 1006, affirmed 
C.A., 183 F.2d 440. 

299 


Cal.—Sutter Basin Corp. v. Brown, 
253 P.2d 649, 40 Cal.2d 235, cer¬ 
tiorari denied Brown v. Sutter 
Basin Corp., 74 S.Ct. 71, 346 U.S. 
855, 98 L.Ed. 369—Escobedo v. 

State Dept, of Motor Vehicles, 222 
P.2d 1, 35 Cal.2d 870—Watson v. 
State Division of Motor Vehicles, 
298 P. 481, 212 Cal. 279. 

Ex parte Makings, 247 P. 923, 78 
Cal.App. 58. 

Ga.—Bunn v. City of Atlanta, 19 S.E. 
2d 553, 67 Ga.App. 147, certiorari 
denied 63 S.Ct. 73, 317 U.S. 666, 87 
L.Ed. 535, rehearing denied 63 S.Ct. 
323, 317 U.S. 711, 87 L.Ed. 566. 

Ill.—City of Chicago v. Rhine, 2 N. 
E.2d 905, 36'3 Ill. 619, 105 A.L.R. 
1045. 

Neb.—Hadden v. Aitken, 55 N.W. 2d 
620, 156 Neb. 215, 35 A.L.R.2d 1003. 
N.H.—^In re Opinion of the Justices, 
129 A. 117, 81 N.H. 566, 39 A.L.R. 
1023. 

N.Y.—^Application of Fleetwood 
Acres, 62 N.Y.S.2d 669. 186 Misc. 
299, affirmed 63 N.Y.S.2d 238, 270 
App.Div. 1050, appeal denied 64 N. 
Y.S.2d 910, 271 App.Div. 754. 

W.Va.—^Nulter v. State Road Com¬ 
mission of West Virginia, 193 S. 
B. 549, 194 S.E. 270, 119 W.Va. 312. 
Ecouomlo opportimities but not re¬ 
sults 

The law guarantees equal oppor¬ 
tunities for competition, but does not 
guarantee economic results. 

Tex.—City of Farmersville v. Texas- 
Louisiana Power Co., Civ.App., 55 
S.W.2d 195, reversed on other 
grounds Texas-Louisiana Power 
Co. V. City of Farmersville, Com. 
App., 67 S.W.2d 235. 

69-5 Ga.—Bunn v. City of Atlanta, 
19 S.E.2d 553, 67 Ga.App. 147, cer¬ 
tiorari denied 63 S.Ct. 73, 317 U.S. 
666, 87 L.Ed. 535, rehearing denied 
63 S.Ct. 323, 317 U.S. 711, 87 L. 
Ed. 566. 

©9.10 U.S.—^Hill V. State of Texas, 
Tex., 62 S.Ct. 1159, 316 U.S. 400, 
86 L.Ed. 1559. 

Cal.—^Agnew v. Superior Court in 
and for Los Angeles County, 257 
P.2d 661, 118 Cal.App.2d 230. 

Ind.—Dixon v. State, 67 N.E.2d 138, 
224 Ind. 327. 

69.15 U.S.—Shelley v. Kraemer, 
Mich. & Mo., 68 S.Ct. 836, 334 U.S. 
1, 92 L.Ed. 1161, 3 A.L.R.2d 441. 
Cal.—Sei Fuji! v. State, 242 P.2d 
617, 38 Cal.2d 7i8. 

Mich.—Phillips v. NafC, 52 N.W.2d 
158,'332 Mich. 389. 
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A similar guaranty in the Philippine bill of 
rights was accorded the same construction as the 
guaranty in the Fourteenth Amendment and 
clauses in the bills of rights of certain states, of 
the same general tenor,, but couched in somewhat 
more general terms, have been construed as hav¬ 
ing the same force and effect as the equal protec¬ 
tion clause of the Fourteenth Amendment.'^! 


§, 503. Persons Protected 

As long as they are physically present in the state, 
all persons, regardless of station or condition, are en¬ 
titled to the equal protection of the laws of that state. 
Alienage or nonresidence neither disentitles a person to 
protection nor renders him immune from proper classi¬ 
fication. 

Provided 'they are physically within the ter¬ 
ritorial jurisdiction of the state in question,'72 all 
persons,'^^ regardless of station or condition or 'of 


Sixboe tlid to eam. a living* in 

many occupations is inseparably con¬ 
nected with the use and enjoyment 
of land, and since the supposed dis¬ 
tinction between the right to engage 
in common callings and the right 
to own or use real property had its 
roots and justification solely in an¬ 
cient common-law system of feudal 
tenure and no longer has any ra¬ 
tional basis, the right, guaranteed 
by the Fourteenth Amendment, to 
earn one’s livelihood by following 
any ordinary occupation includes the 
right to use and enjoy land. 

Cal.—Sei Fujii v. State, 242 P.2d 
ftl7, 38 Cal.2d 718. 

70. XJ.S.—Ocampo v. XT. S.,, Philip¬ 
pine, 34 S.Ct. 712, 234 U.S, 91. 58 
L.Ed. 1231. 

71. Conn.—State ex rel. Higgins v. 
Civil Service Comipission of City 
of Bridgeport, 90 A.2d 862, 139 
Conn. 102—^Franco v. City of New 
Haven, 52 A.2d 866, 133 Conn. 544 
—New Haven Metal & Heating 
Supply Co. V. Danaher, 21 A.2d 383, 
128 Conn. 213. 

Ga.—Hines v. Etheridge, 162 S.E. 113, 
173 Ga. 870. 

Mich.—Mutchall v. City of Kalama¬ 
zoo, 35 N.W.2d 245, 323 Mich. 215— 
Naudzius V. Lahr, 234 N.W. 581, 
253 Mich. 216, 74 A.L.H. 1189. 
N.H.—H. P. Welch Co. v. State, 199 
A. 886, 89 N.H. 428, affirmed 59 
S.Ct. 439, 306 XJ.S. 79^ 83 LEd- 500 
—Rosenblum v. Griffin, 197 A. 701, 
89 N.H. 314. 

Ohio.—State ex rel. Macartney v. 
Hummel, App., 81 N.E.2d 799, af¬ 
firmed 80 N.E.2d 436,” 150 Ohio St. 
19. . 

Baldwin Forging & Tool Co. v. 
Griffith, 5 Ohio N.P.,N.S., 666. 
Or.—State v, Pirkey, 281 P.2d 698, 
203 Or. 697—Phillips v. City of 
Bend, 234 P.2d 572, 192 Or. 143. 
Pa.—^In re Pennsylvania Co. for In¬ 
surance on Lives and Granting An¬ 
nuities, 27 A.2d 57, 345 Pa. 130. 
Vt.—State V. Auclair, 4 A^2d 107, 110 
Vt. 147. 

Wis.—^Whipple v. City of South Mil¬ 
waukee, 261 N.W. 235, 218 Wis. 
395—^Pauly v. Keebler, 185 N.W. 
554, 175 Wis. 428. 

12 G J. p 1141 note 66. 

Due process of law clause 

It has been held that, under a pro¬ 
vision of a state bill of rights that 


no person shall be deprived of life, 
liberty, or property without due 
process of law, neither the person 
nor property of an individual can be 
subjected to any liability or burden 
except by a law which operates 
eaually on all other persons in the 
same situation. 

Ill.—^Anderson v. Shepard, 121 N.E. 
215, 285 Ill. 644. 

Pact that statute may not accom- 
plisli its purpose does not determine 
its validity under either federal or 
state guaranties of equal protection 
of the laws. 

Md.—Robey v. Broersma, 26 A.2d 
820, 181 Md. 326, reheard 29 A.2d 
828, 181 Md. '325, 146 A.L.R. 687. 
Implied guaranty 

There is nb equal protection clause 
in Alabama constitution except as 
implied from other sections of con¬ 
stitution. 

Ala.—Bessemer Theatres v. City of 
Bessemer, 75 So.2d 651, 261 Ala. 
632—McLendon v. State, 60 So. 392, 
179 Ala. 54—Western Union Tele¬ 
graph Co. V. State Board of As¬ 
sessment, '80 Ala. 273, 60 Am.R. 
99, reversed on other grounds 10 
S.Ct. 161, 132 U.S. 472, S3 L.Ed. 
409. 

72. U.S,—^McCoy v. Providence 
Journal Co., C.A.R.I., 190 F.2d 760, 
certiorari denied 72 S.Ct. 200, 342 

U. S. 894, 96 L.Ed. 669—Glicker v. 
Michigan Liquor Control Commis¬ 
sion, C.C.A,Mich., 160 F.2d 96. 

* Ratta V. Healy, D.C.N.H., 1 F. 
Supp. 669, appeal dismissed Healy 

V. Ratta, 53 S.Ct. 522, 289 U.S. 701, 

77 L.Ed. 1459 and affirmed, C.C.A., 
67 F.2d 554, reversed' on other 
grounds 54 S.Ct. 700, 292 U.S. 263, 

78 L.Ed. 1248. 

Ky.—Ctorpus Juris cited in. Maryland 
Casualty Co. v. Chamos, 263 S.W. 
370, 372, 203 Ky. 820. 

N.D.—^Asbury Hospital v. Cass Coun¬ 
ty, 7 N.W.2d 438, 72 N.D. 359. 

12 C.J. p 1142 note 77. 

Obligatiou of state to give pro¬ 
tection of equal laws can be per¬ 
formed only where its laws operate, 
that is, within its own jurisdiction, 
and therefore the equality of right 
must be maintained within the state; 
and the burden of the obligation of 
a s^te to give equal protection of 
laws cannot be cast by one state on 
another, and no state can be excused 
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from performance by what another 
state may do or fail to do. 

U.S.—State of Missouri ex rel. 
Gaines v. Canada, Mo., 59 S.Ct. 
232, 305 U.S. 337, 83 L.Ed. 208, 
rehearing denied 69 S.Ct. 356, 305 
U.S. 676, 83 L.Ed. 437, conformed 
to 131 S.W.2d 217, 344 Mo. 1238. 

73, U.S.—Torao Takahashi v. Fish 
and Game Commission, Cal., 68 S. 
Ct. 1138, 334 U.S. 410, 92 L.Ed. 
1478. 

Glicker V. Michigan Liquor Con¬ 
trol Commission, C.C.A.Mich., 160 
F.2d 96. 

U. S. V. Rosenbluth, D.C.Ohio, 
102 F.Supp. 996—Gordon v. Garr- 
son, D.C.IIL, 77 F.Supp. 477—Sell¬ 
ers V. Johnson, D.C.Iowa, 69 F. 
Supp. 778, reversed on other 
grounds, C.A., 163 F.2d 877, cer¬ 
tiorari denied 68 S.Ct. 356, 332 U.S. 
851, 92 L.Ed. 421—United Elec., 
Radio & Mach. Workers of Amer¬ 
ica, CIO, V. Baldwin, D.C.Conn., 67 
F.Supp. 235—^Pavel v. Pattison, D. 
C.La., 24 F.Supp. 915. 

Cal.—Sei Fujii v. State, 242 P.2d 617. 
38 Cal.2d 718. 

N.T.—^Wormsen v. Moss, 29 N.Y.S.2d 
798, 177 Misc. 19. 

Okl.—State v. Johnsey, 287 P. 729, 
46 Okl.Cr. 233. 

Pa.—Shen-Penn Production Co. v. 
Shenandoah Borough, Quar.Sess., 
44 Sch.Leg.Rec. 31. 

S.C.—State V. Middleton, 36 S.E. 2d 
742, 207 S.C. 478. 

Wis.—Town of Caledonia v. Racine 
Limestone Co.,‘63 N.W.2d 697. 266 
Wis. 475. 

Fedeiral legislation 

(1) Civil Rights Act. 8 U.S.C.A. § 
41, providing that all persons with¬ 
in the jurisdiction of the United 
States shall have the same right in 
every state and territory to the equal 
benefit of all laws and proceedings 
for the security of persons and prop¬ 
erty as is enjoyed by white citizens, 
was a constitutional exercise of the 
power of congress to enact appro¬ 
priate legislation for enforcement of 
the provisions of > the Fourteenth 
Amendment. 

U.S.—Martinez v. Fox Valley Bus 
Lines, D.C.IIL, 17 F.Supp. 676. ‘ 

(2) The statute providin^g that 
**AU citizens of the Unit^, States 
shall have the same right, in every 
State and Territory, as is enjoyed 
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the nature of the right to be protected,^4 in 
eluding. women'^5 and aliens,and including citi¬ 
zens of other states,and nonresidents,'^^ are, un¬ 
der the constitutional guaranty, entitled to the equal 
protection of the laws of that state. 

The protection accorded a resident alien by the 


Fourteenth Amendment of the federal Constitution 
extends to his right to earn a living by following 
the ordinary occupations -of the community; and 
a statute forbidding his emplo 3 anent in work of a 
private nature' and not affected with a public in¬ 
terest is void.'^^ Also, a statute punishing certain 


by white citizens thereof to, Inherit, 
purchase, lease, sell, hold and convey 
real and personal property,’* and the 
14th Amendment, were closely relat¬ 
ed both in inception and in the ob¬ 
jectives which Congress sought to 
achieve. 

U.S.—Hurd V. Hodge, 68 S.Ct. 847, 
334 U.S. 24, 92 L.Ed. 1187. 

(3) It is not intended by Four¬ 
teenth Amendment and Civil Rights 
Act that all matters formerly within 
exclusive cognizance of states should 
become matters of national concern. 
U.S.—Charlton v. City of Hialeah. C. 

A.Fla., 188 F.2d 421. 

One or more persons 

The .constitutional right not to be 
disci'iminated against is personal and 
not dependent on the number of per¬ 
sons who may be discriminated 
against. 

U.S.—^Williams v. Kansas City, D.C. 
Mo., 104 F.Supp. 848, affirmed, C.A., 
Kansas City, Mo. v. Williams, 205 
F.2d 47, certiorari denied City of 
Kansas City, Mo. v. Williams, 74 
S.Ct 45, 346 U.S. 826, 98 L.Ed. 351. 
N.J.—Camden County v. Pennsauken 
Sewerage Authority, 105 A.2d 505, 
15 N.J. 456. 

Or.—In re Oregon Tunnel Dist. No. 

1, 253 P. 1, 120 Or. 594. 

Indians 

U.S.—U. S. V. Ferry County, D.C. 

Wash., 24 F.Supp. 399. 

TTnited States 

State act making mineral rights 
imprescriptible for . nonuser as 
against the United States does not 
violate the equal protection clause 
of the federal Constitution, since the 
United States is not a ‘‘person” with¬ 
in meaning of the Constitution and 
is not within the jurisdiction of state 
within meaning of the Constitution. 
U.S.—U. S. V. Nebo Oil Co., D.C.La., 
90 F.Supp. 73, affirmed, C.A, 190 
F.2d 1003. 

74. Ind.—Dixon v. State, 67 N.B.2d 
138, 224 Ind. 327. 

N.Y.-»Wormsen v. Moss, 29 N.T.S.2d 
798, 177 Misc. 19. ' ' 

Utah.—Garfield Smelting Co. v. In¬ 
dustrial Commission of Utah, 178 
P. 57. 53 Utah 133. 

Attorney is entitled to the equal 
protection of the law. 

Cal.—Tomsky v. San Francisco Super. 
Ct., 63 P. 1020, 131 Cal. *620. 

75. Ky.—Carrithers v. Shelbyvllle, 
104 S.W, 744, 126 Ky. 769, 31 Ky.L. 
1166, 17 L.R.A.,N.S.. 421. 


Mo.—Corpus Juris cited in State v. 
Walker, 34 S.W.2d 124, 133. 

76. U.S.—Terrace v. Thompson, 
Wash., 44 S.Ct. 15, 263 U.S. 197, 
68 L.Ed. 255. 

Ex parte Bridges, D.CUal., 49 
F.Supp. 292 ; affirmed, C.C.A., 
Bridges v. Wixon, 144 F.2d 927, 
reversed on other grounds 65 S.Ct. 
1443, 326 U.S. 135, 89 L.Ed. ’2103— 
Ex parte Kurth, D.C.CaL, 28 F. 
Supp. 258, appeal dismissed, C.C. 
A., Kurth V. Carr, 106 P.2d 1003— 
Rok V. Legg, D.C.Cal., 27 F.Supp. 
243. 

Cal.—Sei Fuji! v. State, 242 P.2d 
617, 38 Cal.2d 718—Prowd v. Gore, 
207 P. 490, 57 Cal.App. 458. 

Kan.—^Vietti v. George K. Mackie 
Fuel Co., 197 P. 881, 109 Kan. 179. 
N.T.—Magnani v. Harnett, 14 N.T.S. 
2d 107, 257 App.Div. 487, affirmed 
25 N.E.2d 395, 282 N.T. 619, cer¬ 
tiorari denied 60 S.Ct. 1089, 310 
U.S. 642, 84 L.Ed. 1409. 

Or.—Kenji Namba v. McCourt, 204 
P.2d 569, 185 Or, 579—George v. 
City of Portland, 235 P. 681, 114 
Or. 418, 39 A.L.R. 341. 

Tex.—Pintor v. Martinez, Civ.App., 
202 S.W.2d 333, refused no reversi¬ 
ble error—^Poon v. Miller, Civ.App., 
234 S.W. 573. 

2 C.J. p 1046 note 35—12 C.J. p 1141 
note 68. 

Allen illeguUy in country 

(1) According to one decision, the 
protection of the Fourteenth Amend¬ 
ment cannot be extended so as to 
give an alien illegally in the country 
a right to demand a hearing in the 
courts on his claim for wages, the 
right of an alien to sue being more 
a matter of comity than of right and 
it being proper for the courts, in ac¬ 
cordance with public policy, to re¬ 
fuse to hear him under the circum¬ 
stances, 

Wis.—Coules V. Pharris, 250 N.W. 
404, 212 Wis. 558. 

(2) It has otherwise been held that 
so long as an alien, unlawfully in the 
country, is permitted by the govern¬ 
ment of the United States to re¬ 
main, he is entitled to the benefits 
of the Fourteenth Amendment and 
to the protection of the laws in re¬ 
gard to his rights of person and 
property. 

U.S.—Martinez v. Fox Valley Bus 
Lines, D.C.Ill., 17 F.Supp. 676. 

N.T.—Dezsofi v. Jacoby, 36 N.Y.S. 
2d 672, 178 Misc. 851. 
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Mexlcaais 

Mexicans are white people and are 
entitled to all the rights, privileges, 
and immunities guaranteed under the 
Fourteenth Amendment. 

Tex.—^Hernandez v. State, Cr., 251 
S.W. 2d 531, reversed on other 
, grounds 74 S.Ct. 667, 347 U.S. 475, 
98 L.Ed. 866. 

Guaranty not violated 
Alleged alien detained for deporta¬ 
tion was not denied equal protection 
of the law because commissioner in 
many cases had stayed deportation 
of aliens who might be within pur¬ 
view of pending legislation, in ab¬ 
sence of evidence to substantiate al¬ 
legation of fixed policy on part of 
commissioner to stay deportation., 
U.S.—Lee Hip Chee v. Zimmerman, 
D.C., 75 F.Supp. 690. 

Statute requiring registration of 
aliens held invalid 

U.S.—Davidowitz v. Hines, D.C.Pa., 
30 F.Supp. 470, affirmed 61 S.Ct. 
399, 312 U.S. 62, 85 L.Ed. 581. 

77. U.S.—Blake v. McClung, Tenn., 
19 S.Ct. 165, 172 U.S. 239, 43 L.Ed. 
432. 

Ala—^Doe v. Factors’, etc., Ins. Co., 
61 So. 991, 166 Ala. 63. 

73. U.S.—Pavel v. Pattison, D.C.La., 
24 F.Supp. 915. 

Del.—Conard v. State, 16 A. 2d 121, 
2 T^wy 107. 

Ky.—Henry Fisher Packing Co. v. 

Mattox, 90 S.W.2d 70, 262 Ky. 318. 
Me.—State v. Cohen, 177 A, 403, 133 
Me. 293. 

12 C.J. p 1141 note 70. 

Payment from unoolleotable Judg¬ 
ment fund 

Statute confining to residents of 
the state the right to have paid from 
fund created by exactions from auto¬ 
mobile registrants certain uncollecta¬ 
ble judgmen]ts obtained in actions 
for injury or death resulting from 
ownership, maintenance, operation, or 
use of motor vehicles, is not, as to 
a nonresident who has not contribut¬ 
ed to the fund violative of provision 
of the federal constitution that citi¬ 
zens of each state shall be entitled 
to privileges and immunities of citi¬ 
zens of several states or the equal 
protection of the laws requirement 
of the Fourteenth Amendment to the 
federal Constitution. 

N.D.—Benson v. Schneider, 68 NW. 
2d 665. 

79. U.S.—Torao Takahashi v. Fish & 
Game Commission, Cal., 68 S.Ct. 
1138, 334 U.S. 410. 92 L.Ed. 1478— 
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acts as crimes when committed against citizens or 
residents of' the state is void as denying the equal 
protection of the laws to aliens and nonresidents.^® 
However, a higher degree of protection for aliens 
than for American citizens of similar classes is 
not required; and a classification which is other¬ 
wise justified is not forbidden because aliens are 
within the limitations of a class. 

Relying on the principle, stated infra § 505 b, 
that a classification or discrimination based on a 
reasonable distinction is valid, and considering also, 
in some cases, the powers of a state or municipality, 
or the rights of citizens, in regard to common prop¬ 
erty, public works, public safety, the marriage, rela¬ 
tion, and the ownership and devolution of property, 
the courts have upheld, as not denying equal pro¬ 
tection of the laws, statutes, municipal charters, or 
ordinances limiting public contracts or employment 
on public works or in public service, or providing 
for preference therein, to citizens of the United 
States or citizens or residents of the state ordi¬ 
nances prohibiting the issuance to aliens of licenses 
to operate motorbusses®3 or pool rooms,or to sell 
intoxicating liquor ;S4.5 and statutes prohibiting 
aliens from possessing deadly weapons,giving to 
a resident widow dower in all lands of which her 
husband was seized during coverture and to a non¬ 
resident widow dower only in lands of which her 
husband died seized,^® denying to nonresident heirs 

Terrace v. Thompson, Wash., 44 

5. Ct. 15, 263 U.S. 197, 68 L.Esl, 255. 

Martinez v. Fox Valley Bus 

Lines, D.C.in., 17 F.Supp. 576. 

Anton V. Van Winkle, D.C.Or., 

297 P. 340. 

Cal.—Ex parte Kotta, 200 P, 957, 187 
Cal. 27 . 

N.Y,~Miller v. City of Niagara 
Falls, 202 N.Y.S. 549, 207 App.Div. 

798. 

Or.—State ex rel. Quisor v. Ellis, 184 
P.2d 860, 181 Or. 615—Alsos v. 

Kendall, 227 P. 286, 111 Or. 359, 

12 C.J. p 1141 note 68 [a], p 1166 
notes 1-3, p 1167 note 4. 

80. Neb.—Greene y. State,' 119 N.W. 

6, 83 Neb. 84. 131 Ain.S.R. 626. 

81. Mich.—^In re Phillips, 9 N.W. 2d 
872, '305 Mich. 636, 

N.H.—State v. Rheaume, 116 A. 758, 

80 N.H. 319, 

Banal protection clause does not 
farbid every distinction, in the law 
of a state between citizens and alien 
residents therein. 

U.S.—Terrace v. Thompson, Wash. 

44 S.Ct. 15, 263 U.S. 197, 68 L.Ed 
255. 

82. U.S.—Rok V. Leg-g, D.C.Cal., 27 
F.^Upp. 243. 

Mass.—Lee v.Lynn, 111 N.E. 700, 2’23 
Mass. 109. . - . 


the right to administer on the estates of decedents, 
imposing at different method of proof of citizenship 
on a naturalized citizen from'that required of a 
native-born citizen,^8 prohibiting or limiting the ac¬ 
quisition, ownership, or leasing of real property or 
any interest therein, or shares of stock in a corpora¬ 
tion owning agricultural land, by aliens or aliens 
who are ineligible, or have not declared in good 
faith their intention, to become citizens,8® prescrib- 
‘ ing different rates for the poundage of stock of 
residents of a municipality, that of nonresidents 
generally, and that of nonresidents distant more 
than a mile from the municipality,®® discriminating 
in favor oi the citizens of the state in regulating the 
taking for private use of the common property in 
fish and oysters found in the public waters of the 
State, or making it unlawful for resident aliens to 
kill wild game except in defense of person or prop¬ 
erty, and to that end making unlawful the pos¬ 
session by them of shot guns and rifles.®^'®® There 
is authority both for®^ and against®^ the proposi¬ 
tion that equal protection of the laws is denied by 
a statute prohibiting the appointment of an alien 
as guardian of an estate consisting of land. 

§ 504. - Corporations 

Equal protection of the laws of a state extends to a 
private corporation, either domestic or foreign, when It is 
within the jurisdiction of that state, such corporation be¬ 
ing regarded as a ‘'person". Not every discrimination 

in State v. Morris, 194 P. 898, 114 
Wash. 700. 

88. U.S.—Frick v. Webb, Cal., 44 S. 
Ct. 115, 263 U.S. 326, 68 L.Bd. 323 
—Webb V. O’Brien, Cal., 44 S.Ct. 
112 , 263 tr.S. 313, 68 L.Ed. 318— 
Porterfield v. Webb, Cal., 44 S.Ct. 
21, 263 U.S. 225, 68 L.Ed. 278— 
Terrace v. Thompson, Wash., 44 S. 
Ct. 15, 263 U.S. 197, 68 L.Ed. 255. 
Ark.—Applegate v. Lum Jung Luke, 
291 S.W. 978, 173 Ark. 93. 

Cal.r^Sei Fujii v. State, 242 P.2d 617, 

38 Cal.2d 718. 

Wash.—State v. Hirabayashi, 233 P. 

948, 133 Wash. 462, reheard State 
'»V. Toka Hirabayashi, 246 P. 677, 
139 Wash. 696, affirmed 48 S.Ct. 
435, 277 U.S. 672, 72 L.Ed. 994. 

90. N.C.—Broadfoot v. Fayetteville, 
,28 S.E. 515, 121 N.C. 418, 61 Am.S. 
R. 668, 39 L.R.A. 245. 

Alien Land Law held invalid 
Cal.—Haruye Masaoka v. People, 245 
P.2d 1062, 39 Cal.2d 883. 

91—98, Application of fish and game 
laws to nonresidents see infra § 
636. 

94. Cal.—In re Tetsubumi Yano's 
Estate, 206 P. 995, 188 Cal. 64'5. 

98. Wa!sh.-^In re Fdjimoto’s Guard¬ 
ianship, 226 P: 505', 130 Wash. 188, 

39 AL.R. 937. 


Miss.—^Dixon-Paul printing .Co. v. 
Board of Public Contracts, 77 So. 
908, 117 Miss. 83—State v. Senato- 
bia Blank Book & Stationery Co., 
76 So. 268. 115 Miss. 254. Ann.Cas. 
1918B 953, 

N.Y.—Gould V. Bennett,' 276 N.Y.S. 
113, 153 Misc. 818. 

Wash.—Cornelius v. City of Seattle, 
213 P. 17, 123 Wash. 650—Jahn v. 
Seattle, 207 P. 667; 120 Wash, 403. 
12 C.J. p 1142 note 74. 

83. R.I.—Gizzarelli v. Presbrey, 117 
A. '359, 44 R.I. 333. 

84. U.S,—State of Ohio ex rel. 
Clarke v. peckebach, Ohio, 47 S.Ct. 
630, 274 U.S. 392, 71 L.Ed. 1115. 

84.5 Alaska.—In re Naka’s License, 
9 Alaska 1. 

85. Cal.—Ex parte Rameriz, 226 P. 
914, 193, Cal. 633, 34 A.L.R. 51. 

People V. Cannizzaro, 31 P.2|d 
1066, 138 CaLApp. 2*8|. , . 

86 . ' U.S.—Ferry'V. Spokane, P. & S. 
Ry. Co., Or., 42 S.Ct 368, 258 U.S.’ 
314, 66 L.Bd. 635, 20'A.L.R. 1326. 

12 C:J. p 1142 note 72. " 

87. Cal.—In re Barnes^ Estate, 203 
P. 100, 18.7 Cal.-566. , 

88. Wash.—-State V. Supe'rior Court 
of Washington for Kihg County, 
193 P. 226, 113 Wash. -64] followed 
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between forelan and domestic corporations, or between 
corporations and natural persons, is a deniai of the equal 
protection of the laws. 

A private corporation, being a "'person,” is, when 
within the jurisdiction of a state, entitled to the 
equal protection of its laws.^S it may be a denial 
of equal protection of the laws to discriminate in 
legislation between different corporations, or be¬ 
tween corporations and natural persons engaged in 
the same business,9*^ as where the .only distinction 
between the "persons” affected by a statute and 
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those not affected is that one class consists of nat¬ 
ural persons and the other of artificial persons,^^ 
However, the inherent rights of a corporation are 
by no means the same as those of an individual,^^ 
and in many cases the distinction between corpo¬ 
rations and individuals is a valid basis of classifi- 
cation.l It is not necessarily a denial of equal 
protection to subject corporations to reasonable leg¬ 
islative regulation,2 to classify them according to 
their business,2 and subject different classes to 


96. TJ.S.—Grosjean v. American 

Press Co., La., 58 S.Ct. 444,- 297 
U.S. 233, 80 L.Ed, 660—Louis K. 
Liggett Co. V. Lee, Fla., 53 S.Ct. 
481, 288 U.S. 517, 77 L.Ed.’929, 85 
A.L.R. 699, conformed to Louis K. 
Liggett Co. V. Lee, 149 -So. 8, 109 
Fla. 477—Louis K. Liggett Co. v. 
Baldridge, Pa., 49 S.Ct. 57, 278 U. 
S. 105, 73 L.Ed. 204—Power Mfg. 
Co. V. Saunders, Ark., 47 S.Ct. 678, 
274 U.S. 490, 71 L.Ed. 1165. 

McCoy V. Providence Journal 
Co., C.C.A.R.L, 190 F.2d 760, cer¬ 
tiorari denied 72 S.Ct. 200, 342 U. 
S. 894, 96 L.Ed. 669—Garysburg 
Mfg. Co. V. Pender County, D.C. 
N.C., 42 F.2d 500—^Ward Baking 
Co. V. City of Fernandina, D.C.Fla., 
29 F.2d 789—Los Angeles Ry. Cor¬ 
poration V. Railroad Comniission of 
California, D.CiCal., 29 F.2d 140, 
affirmed Railroad Commission of 
California v. Los Angeles Ry. Cor¬ 
poration, 50' S.Ct. 71, 280 U.S. 145, 
74 L.Ed. 234—Beatrice Creamery 
Co. V. Cline, D.C.Colo., 9 F.2d 176, 
affirmed in part and reversed in 
part on other grounds Cline v. 
Prink Dairy Co., 47 S.Ct. 681, 274 
U.S. 445, 71 L.Ed. 1146. 

Llano Del Rio Co. of NTev. v. 
Anderson-Post Hardwood Lumber 
Co., D.C.Lai, 79 F.Supp. 382, motion 
denied 84 F.Supp. 336, affirmed, C. 
A., 187 P.2d 235—Merced-Dredging 
Co. V. Merced County, D.C.Cal., 67 
F.Supp. 598—Springfield Fire & 
Marine Ins. Co. v. Holmes, D.C. 
Mont, 32 F.Supp. 964, reversed on 
other grounds 61 S.Ct. 19, 311 U.S. 
606, 85 L.Ed. 384, rehearing denied 
61 S.Ct 129, 311 U.S. 726, 85 L.. 
Ed. 473. . 

Society of the Sisters of the 
Holy Names of Jesus and Mary v. 
Pierce, D.C.Or., 296 F. 928, affirmed 
Pierce v. Society of the Sisters of 
the ,Holy Names of ^ Jesus e,nd 
Mary, 45, S.Ct 571. 268 IJ.S. 510, 
69 L.Ed.^1070, 39 A.L.R.’468—Lee- 
craft V. Texas Co., C.C.A.Okl., 281 
F. 918, error dismissed. 43 S.Ct 
699, 262 U.S. 732, 67 L.Ed. 1205. 
Ala.—Ex pane Ilice, 67 So.2d 825, 
259 Ala. 570. ‘ , 

Ark.—^McCarroll v. Gre'gory-Robin- 
son-Speas; Inc., i29 S:W.2d 254;'198 
Ark. 235, 122 A.L.R. 977. 

Idaho.—Corpus Juris cited in Crom 


V. Frahm, 193 P. 1013, 1014, 33 
Idaho'314. 

Ky.—Fidelity & Deposit Co. of Mary¬ 
land V. Logan. 20 S.W.2d 753, 230 
Ky. 776. 

Mass.!—^Vigeant v. Postal Telegraph 
Cable Co.. 157 N.E. 651, 260 Mass. 
335, 53 A.L.R. 867. 

Mo.—Pacific Movement of Eastern 
World V. Wright, App., 117 S.W. 
2d 647. 

N.M.—State v. Sunset Ditch Co., 145 
P.2d 219, 48 N.M. 17. 

N.T.—People v. Perretta, 171 N.E. 

72, 253 N.T. 305, 84 A.L.R. 636. 
iq-.C.—Bethlehem Motors Corporation 
V. Flynt 100 S.B. 693, 178 N.C. 
399, reversed on another ground 
41 S.Ct 571, 256 U.S. 421, 65 L.Ed. 
1029. 

Ohio.—Floyd & Co. v. Cincinnati Gas 
& Elec. Co., App.. 120 N.E.2d 596. 
Or,—Standard Lumber Co. v. Pierce, 
228 P. 812, 112 Or. 314'. 

Va.—C. I. T. Corporation v. Common¬ 
wealth, 149 S.E. 523, 153 Va. 57. 
Wash.—^Aberdeen Savings & Loan 
Ass’n V. Chase,' 289 P. 636, 167 
Wash. 361, 71 A.L.R. 232, followed 
in United Diversified Securities 
Corporation v. Chase, 289 P.' 554, 
167 Wash. 699, Washington Mut 
Sav. Bank v. Chase, 289 P. 655, In 
re Washington Mut. Sav. Bank, 
289 P. 655, 157 Wash. 698, and re- 
. hearing denied .Washington Mut. 
Savings Bank v. Chase, 290 P. 697, 
157 .Wash. 351, 71 A-L.R. 232. • 

12 C.J. p 1142 note 81. 

97. Fla.—Cbrpus Juris Secundum 
cited in Atlantic Coast Line R. 
Co. V. Ivey,' 5 So. 2d 244, 243, 148 
Fla. 680, 139 A.L.R. 973. 

Idaho.—Crom v'. Frahm, 193 P. 1013, 

' 33 Idaho '314. ' 

12 C:J. P 1143 note 82.' 

93, U.S.—Frost V. Corporation Com¬ 
mission of State of .Oklahoma, Okl., 
49 S.Ct 235, 278 U.S. 515, 73 L.Ed. 
483. , ' • ' 

^ejin.-rState v. Nashville, etc., R. 
Co., 136 S.W. 77$, 134 Tenn. ,1, Ann.’ 
Cas,1912D 805. / ' > , 

39. S.D.—State V. .Central Lumber 
Co., 123 N.W. 504, 24 S.D. 136, 42 
L.R,A.,N.S., 804. ' ^ ’ 

1. TJ.S.—Swift ' & Co. ' * V.' Federal 
Trade Commission, C.C.A., 8 F.2d 
595', ‘ reversed on other grounds 
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Federal Trade Commission v. 
Western Meat Co.; 47 S.Ct 175. 
272 U.S. 654, 71 L.Ed. 405. 

12 C.J. p 1143 note 85. 

Where there is peculiar necessity 
and fitness in imposing a certain re¬ 
quirement on corporations, as distin¬ 
guished from individuals, partner¬ 
ships, and ’ associations, the classifi¬ 
cation will be upheld. 

U.S.—Ma.llinckrodt Chemical Works 
v. Missouri, Mo., 35 S.Ct 671, 238 
U.S. 41, 59 L.Ed. 1192. 

Particular statutes upheld 

(1) Usury, statute making excep¬ 
tion in cases of loans to corpora¬ 
tions. 

Cal.—^Ex parte Washer, 248 P. 1068, 

' 78 CaLApp. 759. 

(2) Statute forbidding corporations 
to plead or set up usury as a de¬ 
fense. 

U.S.—Brierley' v. Commercial Credit 
Co., D.C.Pa., 43 F.2d 724, affirmed 
C.C.A., 43 F.2d 730, certiorari de¬ 
nied 61 S.Ct 182, 282 U.S. 897, 75 
L.Ed. 790. 

Fla.—759 Riverside Ave. v. Marvin, 
147 So. 848, 109 Fla. 473.. 

Md.—Carozza v. Federal Finance & 
Credit Co., ,131 A. 332, 149 Md. 223, 
43 A.L.R. 1. 

(3) Other statutes. 

Wis.—Pedrick V. First Nat. Bank of 
Ripon, 66 N.W.2d 154, 267 Wis. 
436. 

Improperly acting as coffporatiou 

Excluding trustees of a Massachu¬ 
setts trust from exercising corporate 
rights without having complied with 
the law relating to corporations is 
not a denial of equal protection of 
the' laws. 

Wash.—State v. Paine, 243 P. 2, 137 
Wash. 666, 46 A.L.R. 166, affirmed 
247 P. 476, 137 Wash. 566, 572, 46 
A.L.R. 165. 

2 . U.S.—St. Mary's Franco-Ameri- 

can Petroleum Co. v. West Vir¬ 
ginia. W.Va., 27 S.Ct. 132, 203 U.S. 
183, 51 L.Ed. 144.' • 

Ela.—Ex parte Taylor, 66 So. 292, 68 
Fla. 61, Ann.Cas.l916A 701. 

Ind.—Chica-go & E. 1. R. Co. v. State, 
61 N.E. 924, 163 Ind. 134. 

3. La.—American Homestead Co. v. 
Karstendiek, 35 So. 904, 111 La. 
884. 

12 C.J. p 1164 note 55. 
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different rules.'* Also, equal protection of the laws 
is held not denied by the grant of a special charter 
to a corporation^ or by a statute allowing the 
certificate of incorpor 3 .tion of a nonstock corpora- 
,tion to be amended without the consent of the 
members.^ Congress did not practice discrimina¬ 
tion when it gave to the Reconstruction Finance 
Corporation power to make contracts with corpora¬ 
tions whose stockholders are subject to liability as 
well as with corporations whose stockholders are 
not liable to creditors^ Discriminations between 
corporations and individuals or between different 
corporations in regulations of the employment of 
labor are considered infra §§ 513-515, Discrimina¬ 
tion in regulation of rates for public service is 
discussed infra § 519. 

Foreign corporations, A foreign corporation is 
a “person” within the meaning of the equal pro¬ 
tection of the laws clause of the Fourteenth Amend¬ 
ment of the federal Constitution® and is entitled to 
the protection of the laws of a state when it is 
within the jurisdiction of that state,^ but not other- 
wise.l<^ It is within the jurisdiction of a state, 
so as to be entitled to the equal protection of its 
laws, when it has been allowed to come into the 
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state and authorized or permitted to carry on its 
business there.^l Conversely, a foreign corpora¬ 
tion which is not doing, but is merely seeking to 
do, business in a state and has not been granted 
permission for this purpose is held not to be in a 
position to complain that it is denied equal pro¬ 
tection of law by any statute of the state, in¬ 
cluding the statute imposing conditions on the grant¬ 
ing of permission to do business in the state .12 
So, a foreign corporation may not complain that it 
is unconstitutionally discriminated against by the 
very statute under which it was admitted to do 
business within the state.^® Furthermore, a foreign 
corporation is said, for the purpose of the guar¬ 
anty, to be within the jurisdiction when it has been 
admitted to the state and has complied with the 
state laws so that process can be served on it,^* 
but not until then.^^ However, there is authority 
for the proposition that a foreign corporation which 
is not engaged in business in a state and has not 
complied with the law of that state prescribing 
conditions oii which it may do so, but which goes 
into the state for the lawful purpose of repossessing 
itself, by a permissible action in her courts, of 
specific personal property unlawfully taken out of 
its possession elsewhere and fraudulently carried 


4 . U.S.—Tullis V. Lake Erie, etc., R. 
Co., 20 S.Ct. 136, 175 U.S. 348, 44 
L.Ed. 192. 

12 C.J. p 1164 note 56. 

5 . N’.Y.—In re Mt. Sinai Hospital, 
164 N.E. 871. 250 N.Y. 103, 62 A. 
L.R. 564. 

e. Del.—Gulcz V. Delaware Polish 
Ben. Ass'n of Mater Admirabilis, 
169 A. 595, 20 Del.Ch. 52. 

7. U.S.—Reconstruction Finance 
Corporation v. Central Republic 
Trust Co., D.C.IIL, 17 F.Supp. 263, 
affirmed, C.C.A., 102 P.2d 305„ cer¬ 
tiorari denied 60 S.Ct. 90, five cases, 
308 U.S. 558, 84 L.Ed. 469. 

8 . U.S.—^Kentucky Finance Corpora¬ 
tion V-. Paramount Auto Bxch. Cor¬ 
poration, Wis., 43 S.Ct. 636, 262 
US. 544, 67 L.Ed. 1112. 

Liberty Nat. Life Ins. Co. v. 
Read, D.C.Okl., 24 F.Supp. 103. 

Pa.—Commonwealth v. Columbia Gas 
& Electric Corp., Com.Pl„ 47 
Dauph.Co. 133. 

14A C.J. p 1250 note 5. 

9. U.S.—^Wheeling Steel Corp. v. 
Glander, Ohio, 69 S.Ct. 1291, 337 
US. 562, 93 L.Ed. 1544—Quaker 
City Cab Co. v. Commonwealth of 
Pennsylvania, Pa., 48 S.Ct, 553, 277 
US. 389, 72 L.Ed. 927—Kentucky 
Finance Corporation v.' Paramount 
Auto, Exch. Corporation, 43 S.Ct. 
636, 262 US. 544, 6? L.Ed. 1112. 

Joseph Triner Corporation v. 
Arundel, D.C.Minn., 11 F.Supp. 145. 


Ill.—^Michigan'Millers’ Mut. Fire Ins. 
Co. V. McDonough, 193 N.E, 662, 
358 Ill. 575. 

Ind.—State ex rel. Davenport v. In¬ 
ternational Harvester Co., 25 N-E. 
2d 242, 216 Ind. 463, 

Mass.—McQuade v. New York Cent. 
R. Co., 68 N.B.2d l85, 320 Mass. 
35. 

Mich.—Cleveland-Cliffs Iron Co. v. 
State of Mich., Dept, of Revenue, 
46 N,W.2d 46, 329 Mich. 225. 

Or.—Methodist Book Concern v. Gal-, 
loway, 208 P.2d 319, 186 Or. 685. 

1<X Ill,—People V. Woman’s Home 
Missionary Soc. of M. B. Church, 
135 N.E. 749, 303 Ill. 418. • 

11. US.-^Connejcticut General Life 
Ins, Co. V. Johnson, Cal.,- 58 S.Ct. 
436, 303 US, 77. 82 L.Ed. 673— 
Hartford Steam Boiler Inspection 
& Insurance Co. v. Harrison, Ga., 
57 S.Ct. 838, 301 US. 459, 81 L.Ed. 
1223—^Hanover Fire Ins. Co. v. 
Carr, Ill., 47 S.Ct. 179, 272 US. 
494, 71 L.Ed. '372, 49 A.L.R. 713, 
conformed to 158 N.E. 849, 327 Ill. 
690. 

Northwestern Nat. Ins. Co. of 
Milwaukee, Wis., v. Lee, D.C.Or., 
49 P.2d 274, affirmed Averill v. 
Northwestern Nat. Ins. Co. of Mil¬ 
waukee, Wisi, 52 S.Ct. 139, 284 

U. S. 690, 76 L.Ed.- 

Merced Dredging Co. v. Merced 
County, D.C.Cal., 67 F.Supp. 598— 
Joseph*Triner Cprporation v. Arun¬ 
del, D.C.Minn., 11 F.Supp. 145. 
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N.Y.—^Bradford Co. v. Dunn, 176 N. 

Y.S. 834, 188 App.Div. 454. 

Va.—C. I. T. Corporation v. Common¬ 
wealth, 149 S.E. 523, 153 Va. 67. 

12 C.J. p 1142 note 78—14A C.J. p 
1250 note 10. 

Validity of oorporation’s oontract 
with citizens of the state must be 
determined, in such case, by the 
same rules which apply to like con¬ 
tracts between citizens and domestic 
corporations. 

Ind.—Security Sav., etc., Assoc, v. 

Elbert, 54 N.E. 763, 153 Ind. 198. 
12. US.—Asbury Hospital v. Cass 
County, N.D., 66 S.Ct. 61, 326 U.S. 
207, 90 L.Ed. 6—Lincoln Nat. Life 
Ins. Co. V. Read, Okl., 65 S.Ct. 1220, 
325 US. 673, 89 L.Ed. 1861. 

Mo.—^Booth V. Scott, 205 S.W. 633, 
276 Mo. 1, error dismissed Scott 
V. Booth, 40 S.Ct. 484, 253 US. 475, 
64 L.Ed. 1020. 

Pa.—F. B. Nugent Funeral Home v. 

Beamish, 173 A 177, 315 Pa. 345. 
12 C.J. p 1143 note 87—14A C.J. p 
1250 notes 6, 7, p 1269. note 64. 

13- US.—^Asbury Hospital v. Cass 
County, N.D., 66 S.Ct. 61, 326 US. 
207, 90 L.Ed. 6. 

In re Standard Oak Veneer Co., 
D.C.Tenn., 173 F. 103. 

14- Ala.—Southern R. Co. v. Greene, 
49 So. 404, 160 Ala. 396. 

15. US.—Blake v. McClung, Tenn., 
19 S.Ct, 165, 172 US. 239, 43 L.Ed. 
432. 

12 C.J. p 1142 note 80. 
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into that state, is within her jurisdiction for all the 
purposes of that undertaking' and is entitled to the 
equal protection of the laws so far as the suit is 
concerned.^® A statute which unreasonably dis¬ 
criminates against foreign, in favor of domestic, 
corporations offends the equal protection clause of 
the Fourteenth Amendment.^'^ A statute providing 
for revocation of domestic corporations’ charters 
and foreign corporations’ licenses as penalties for 
violation of statutes prohibiting contracts or com¬ 
binations in restraint of trade-does not deny a for¬ 
eign corporation equal protection of the law merely 
because the loss sustained by the foreign corpora¬ 
tion by ouster would far exceed that of a domestic 
corporation by dissolution because of the great size 
and business interests of the foreign corporation,^'^-® 
Where there is no other ground of distinction, a 
classification of corporations within the state, for 
the purpose of legislative regulation, into foreign 
corporations and domestic corporations is an unrea¬ 
sonable and arbitrary classification amounting to a 
denial of the equal protection of the laws.^^ On the 
other hand, a state legislature may distinguish be¬ 
tween foreign and domestic corporations for some 
purposes;^® and a legislative discrimination be¬ 
tween such corporations^o or between foreign cor¬ 
porations and natural persons^^ will be upheld where 
it has a reasonable basis and is not arbitrary. 

The ultimate test of validity of a legislative dis¬ 
crimination between foreign and domestic corpora¬ 


tions is not whether there-are differences between 
them, but whether such differences are pertinent to 
the subject of classification and have a rational re¬ 
lationship to the legislative co/nmand.^^ An act 
which does not discriminate against foreign corpo¬ 
rations, but instead conforms to a policy of equal 
treatment of foreign and domestic corporations, 
obviously docs not deny equal protection of the 
laws.23 A provision for a special mode of service 
on foreign corporations is not a denial of the equal 
protection of the laws.24 Also, the expulsion of a 
foreign corporation already within the state does 
not deny it the equal protection of the laws, even 
though the expulsion is effected by a special act.25 

§ 505. Nature and Scope of Prohibitions in 
General 

a. In general 

b. Legislative action 

a. In General 

The cpnstitutional prohibition of denial of equal pro¬ 
tection of the laws applies to Judicial or administrative 
action by a state, but not to action by congress, a terri¬ 
tory, an individual, or a private corporation, 

The Fourteenth Amendment of the federal Con¬ 
stitution which forbids any state to deny the equal 
protection of the laws to any person within its 
jurisdiction is broader than the Fifth Amendment 
which is obligatory only on the United Statcs,2G 


16. U.S.—^Kentucky Finance Corpo¬ 
ration V. Paramount Auto Exch. 
Corporation, Wis., 43 S.Ct. 636, 262 
U.S. 544, 67 L.Ed. 1112. 

17. Minn,—^State v. District Court 
of- Otter Tail County, 225 N.W. 
916, 178 Minn. 72. 

Or.—^OorpiLS Juris SecTmdum quoted 
1» Methodist Book Concern v. Gal¬ 
loway, 208 P.2d 319. 333, 186 Or. 
585. 

Suhstantlal asuO. prejudicial dls- 
crimination between domestic corpo¬ 
rations and foreign corporations ad¬ 
mitted to do business in the state is 
invalid. 

U.S.—Western Union Tel. Co. v. 
Frear, D.C.Wis., 216 F. 199, affirmed 
36 S.Ct. 563, 241 U.S. 329, 60 L.Ed. 
1027, 

17.5 Wis.—State v. Golden Guernsey 
Dairy Co-op., 43 N.W.2d '31, 257 
Wis. 254. 

18. U.S.—Herndon v. Chicago, etc., 
R, Co., Mo., 30 S.Ct. 633, 218 U.S. 
135, 54 L.Ed. 970. 

Or.—Corpus Juris Secundum quoted 

in Methodist Book Concern v. Gal¬ 
loway, 208 P.2d 819, 333, 186 Or. 
686 . 

12 C.J. p 1251 note 12. 
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19. U.S.—Zalatuka v. Metropolitan 
Life Ins. Co., C.C.A.Wis., 90 F.2d 
230. 

Southern Realty Corporation v. 
McCallum, D.C.Tex., 1 F.Supp. 
614, affirmed, C.C.A., 65 F.2d 934, 
certiorari denied Southern Realty 
Corporation v. Heath, 64 S.Ct. 127, 
290 U.S. 692, 78 L.Ed. 596. 

Or.—Ck>rpus Juris Secundum quoted 
in Methodist Book Concern v. Gal¬ 
loway, 208 P.2d 319, 333, 186 Or. 
585. 

20. U.S.—^Asbury Hospital v. Cass 
County, N.D., 66 S.Ct. 61, 326 U.S. 
207, 90 L.Ed. 6—Metropolitan Cas¬ 
ualty Ins. Co. of New York v. 
Brownell, Ind., 55 S.Ct. 538, 294 
U.S. 580, 79 L.Ed. 1070, certiorari 
denied 54 S.Ct. 780, 292 U.S. 620, 
78 L.Ed. 1477, rehearing denied 
65 S.Ct. 647, 295 U.S. 767, 79 L. 
Ed. 1708. 

Or.—Corpus Juris Secundum quoted 

in Methodist Book Concern v. Gal¬ 
loway, 208 P.2d 319, 333, 186 Or. 
585. 

The statute regulating farming 
and ownership of rural realty by 
corporations,, though favoring coop¬ 
erative corporations, does not vio¬ 
late rights of foreign hospital cor- 
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poration under “equal protection of 
the laws’" clause of Fourteenth 
Amendment. 

N.D.'—^Asbury Hospital v. Cass Coun¬ 
ty, 7 N.W.2d 438, 72 N.D. 359. 

21. U.S.—Crescent Cotton Oil Co. v. 
State of Mississippi, Miss., 42 S. 
Ct. 42, 267 U.S. 129, 66 L.Ed. 166. 

Or.—Corpus Juris Secundum quoted 
in Methodist Book Concern v. Gal¬ 
loway, 208 P.2d 319, 333, 186 Or. 
586. 

22. U.S.—Metropolitan Casualty 
Ins. Co. of New York v, Brownell, 
Ind., 55 S.Ct. 538, 294 U.S. 580, 
79 L.Ed. 1070, certiorari denied 
54 S.Ct. 780, 292 U.S. 620, 78 L. 
Ed. 1477, rehearing denied 55 S.Ct. 
647, 295 U.S. 767, 79 L.Ed. 1708. 

23 . Ill.—^American Can Co. v. Em- 
merson, 123 N.E. 581, 288 Ill. 289. 

24. U.S.—^Hartford F. ■ Ins. Co. v. 
Pei'kins. C.C.S.D., 125 F. 502. 

Mich.—Shafer Iron Co. v. Stone, 50 
N.W. 389, 88 Mich. 464, 

25 . U.S.—^National Council U. A. M. 
V. State Council U. A. M.,. Va., 27 
S.Ct. 46, 203 U.S. 151, 51 L.Ed. 
132. 

26 . U.S.—^U. S. V. New York, etc., 
R. Co.. C.C.Mass.. 165 F. 742. 
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has no equal protection clause,26.6 and does not 
require equal protection of the laws.26-lo The 
prohibition of the Fourteenth Amendment applies 
to, and may be violated by, state action of every 


16A C.J.S. 

kind, by any agency or instrumentality,27 including 
not only legislative, see infra subdivision b of this 
section, but also judicial^s and executive or admin- 
istrative,29 action, at least in so far as intentional 


26.5 U.S.—Sunshine Anthracite 

. Coal Co. V. Adkins, Ark., 60 S.Ct. 
907, 310 U.S. 381, 84 L.Ed. 1263— 
Currin v. Wallace, N.C., 59 S.Ct. 
379, 306 U.S. 1, 83 L.Ed. 441— 
Steward Machine Co. v. Davis, 
Ala., 57 S.Ct. 883, 301 U.S. 548, 81 
Li.Ed. 1279, 109 A.L.R. 1293—La- 
Belle Iron Works v. U. S., Ct.Cl., 
41 S.Ct. 528, 266 U.S. 377, 65 L. 
Ed. 998. 

Mount Tivy Winery v. Lewis, 

C. C.ACal., 134 F.2d 120. 

Neb.—Hanson v. Union Pac. R. Co., 
71 N.W.2d 526, 160 Neb. 669. 

26.10 U.S.—Currin v. Wallace, N.C., 
59 S.Ct. 379, 306 U.S. 1, 83 L.Ed. 
441. 

Fleming* v. Lowell Sun Co., D.C. 
Mass., 36 F.Supp. 320, vacated on 
other grounds, C.C.A., 120 P.2d 

213, affirmed Holland v. Lowell 
Sun Co.. 62 S.Ct. 793, 315 U.S. 
784, 86 L.Ed, 1190. 

27. U.S.—Shelley v. Kraemer, Mich, 
& Mo., 68 S.Ct. 836„ 334 U.S. 1. 92 
L.Ed. 1161, 3 A.L.R.2d 441—^Fay 
V. People of State of N; Y., N.Y., 
67 S.Ct. 1613, 332 U.S. 261, 91 U- 
Ed. 2043, rehearing denied 68 S, 
Ct 27, and Bove v. People of State 
of N. Y., 68 S.Ct. 28, 332 U.S. 784, 

92 L.Ed. 367. 

Wall V. King, C. A. Mass,, 206 
P.2d 878, certiorari denied 74 S. 
Ct. 275, 346 U.S. 915, 98 L.Ed. 411. 

Tribune Review Pub. Co. v. 
Thomas, D.C.Pa., 120 F.Supp. 362— 
Condra v. Leslie & Clay Coal Co., 

D. C.Ky., 101 F.Supp. 774—Davis v. 
Schnell, D.C.Ala., 81 F.Supp. 872, 
affirmed 69 S.Ct. 749, 336 U.S, 933, 

93 L.Ed. 1093—^Lawrence v. Han¬ 
cock, D.C.W.Va., 76 F.Supp. 1004 
—^Merced Dredging Co. v. Merced 
County, D.C.Cal., 67 F.Supp. 598— 
Davis V. Cook, D.C.Ga., 55 F.Supp. 
1004. 

United Mine Workers of Amer¬ 
ica, Dist. No. 17, V. Chaiin, D, 
C.W.Va.. 286 F. 959. 

Cal.—^People v. Gidaly, 93 P.2d 660, 
35 Cal.App,2d Supp. 758. 

Fla.—State ex rel, Lawson'v. Wood¬ 
ruff, 184 So. 81, 134 Fla. 437. 

N.J.—Camden County v. Pennsauk- 
en Sewerage Authority, 105 A. 2d 
505, 16 N.J. 456. 

Or.—George v. City of Portland, i235 
P. 681, 114 Or. 418, 39 AL.R. 341. 
Tex.—Juarez v. State, 277 S.W. 1091, 
102 Tex.Cr. 297. 

12 C.J. p 1144 note 92. 

Enforcement of private agreement 
The equal protection clause of the 
Fourteenth Amendment is not inef¬ 
fective simply because the particu¬ 


lar pattern of discrimination which 
state enforced was defined initially 
by terms of a private agreement. 
U.S.—Shelley v. Kraemer, Mich. & 
Mo., 68 S.Ct. 836, 334 U.S. 1, 92 L. 
Ed. 1161, 3 A.L.R.2d 441. 

23. U.S.—Shelley v. Kraemer, su¬ 
pra. 

Central Kentucky Natural Gas 
Co. v. Railroad Commission of 
Kentucky, D.C.Ky., 37 P.2d 938. 

Tribune Review Pub. Co. v. 
Thomas, D.C.Pa., 120 F.Supp. 362. 
Ark.—Cole v. State, 202 S.W.2d 770, 
211 Ark. 836, reversed on other 
grounds 68 S.Ct. 614, 333 U.S. 196, 
92 L.Ed. 644. 

Cal.—^People v. Henry, 21 P.2d 672, 
131 Cal.App. 82. 

Ind.—Dixon v. State, 67 N.E.2d 138, 
224 Ind. 327. 

Mass.—Duane v. Merchants' Legal 
Stamp Co., 120 N.E. 370, 231 Mass. 
113, certiorari denied 39 S.Ct. 388, 
249 U.S. 613, 63 L.Ed. 802. 

Mich.—Phillips v. Naff, 62 N.W.2d 
158, 332 Mich. 389. 

Va.—^Naim v. Naim, 87 S.E.2d 749. 

29. U.S.—Glicker v. Michigan Liq¬ 
uor Control Commission, C.C.A. 
Mich., 160. F2d 96.. 

Central Kentucky Natural Gas 
Co. V, Railroad Commission of 
Kentucky, D.C.Ky., 37 F.2d 938— 
Union Light, Heat & Power Co. v. 
Railroad Commission of Common¬ 
wealth of Kentucky, D.C.Ky., 17 
F.2d 143. 

Tribune Review Pub. Co. v. 
Thomas, D.C.Pa., 120 F.Supp. 362 
—Gonzales v. Sheely, D.C.Ariz., 
96 F.Supp. 1004—^McDaniel v. 
Board of Public Instruction for 
Escambia County, D.C.Fla., 39 F. 
Supp. 638. 

Bank of Arizona v. Howe, D.C. 
Ariz., 293 F. 600. 

Ariz.—Duhame v. State Tax Com¬ 
mission, 179 P.2d 252, 65 Ariz. 

268, 171 A.L.R. 684. 

Cal.—People v. Henry, 2i P.2d 672, 
131 Cal.App. 82. 

Ind.—Dixon v. State,’ 67 N.B.2d 138, 
224 Ind. 327. 

Ky.—Commonwealth ex rel. Mere¬ 
dith v. Frost, 172 S.W.2d 905, 295 
Ky. 137. 

La.—Simmons v. City of Shreveport, 
60 Sd2d 867; 2^1 La. 902. 

Md.—Howard Sports Daily v. Well- 
‘ er, 18 A.2d 210, 179 Md. 365. 

N.Y.—^McLean Trucking Co. v. City 
of New York, 116 N.Y.S.2d 292, 
202 Misc. 604. 

N.D.—^Application of Theel Bros. 
Rapid Transit Co., 6 N.W.2d 660, 
72 N.D. 280. 


Ohio.—State ex rel. Songer v. Ba¬ 
ber, 127 N.E.2d 638, 97 Ohio App. 
601. 

Tex.—Railroad Commission v. Shell 
Oil Co., 161 S.W.2d 1022, 139 Tex. 
66 . 

Acts of officers and regents of state 
law school 

Md.—Pearson v. Murray, 182 A. 690, 
169 Md. 478, 103 A.L.R. 706. 
Action of curators of state 
versity who were representatives of 
the state In the management of 
state university could be regarded 
as action of state in determining 
whether refusal to admit a negro^to 
the school of law of state univer¬ 
sity constituted denial of equal pro¬ 
tection of laws. 

U.S.—State of Missouri ex rel. 
Gaines v, Canada, Mo., 69 S.Ct. 
232, 305 U.S. 337, 83 L.Ed. 208, 
rehearing denied 69 S.Ct. 356, 305 
U.S. 676, 83 L.Ed. 437, conformed 
to 131 S.W.2d 217, 344 Mo. 1238. 
State university and trustees 
For purpose of determining ap¬ 
plicability of equal protection of 
laws clause of Fourteenth Amend¬ 
ment, the University of Delaware 
and Its trustees are representatives 
of the state of Delaware to the ex¬ 
tent and in a sense sufficient to ap¬ 
ply to them the great restraints re¬ 
quired by the constitution. 

Del.—Parker v. University of Dela- 
wsLre, 75 A.2d 226, 31 Del.Ch. 381. 
Municipal housing authority 
Action by municipal housing au¬ 
thority is state action by one of 
its official branches within purview 
of Fourteenth Amendment to the 
United States Constitution. 

Cal.—Banks v. Housing Authority 
of City and County of San Fran¬ 
cisco. 260 P.2d 668, 120 Cal.App. 
2d 1, certiorari denied 74 S.Ct. 
784, 347 U.S. 974, 98 L.Ed. 1114. 

Unrestrained discretion 

The equal protection of the laws 
guaranty denounces all attempts to 
subject the property rights of in¬ 
dividuals to the unrestrained dis¬ 
cretion or control of administering 
officers, except in the proper exer¬ 
cise of the police power. 

Del.—Gutrona v. City of Wilming¬ 
ton, 124 A. 658, 14 Del.Ch. 208, af¬ 
firmed 127 A. 421, 14 Del.Ch. 434. 

Invalidity of law or administrative 
action 

(1) Ordinarily, administrative ac¬ 
tion of a discriminatory nature in 
ostensible execution of a law con¬ 
taining no express discrimination Is 
itself void because unauthorized by 
the law. ' 
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and arbitrary,30 or unjust and illegal,discrimina- by a state government.^ 1*5 It does not apply to 
tion is concerned. action by congress,32 or to action by a territory 

The Fourteenth Amendment applies only to action 


xj.g.—^Ah Sin v. Wittman, Cal., 25 S. 
Ct. 756, 198 U.S. 500, 49 L.Ed. 

1142. 

K. & L. Oil Co. V. Oklahoma 
City, D.C.Okl., 14 F.Supp. 492. 

(2) However, it has been held 
that the discriminatory manner in 
which the law is administered may, 
by establishing an executive con¬ 
struction of the law, render the law 
itself unconstitutional. 

Xj.s.—^Whitbeck v. Mercantile Nat. 
Bank, Ohio, 8 S.Ct 1121, 127 U.S. 
193, 32 L.Ed. 118. 

Ky.—Boyd v. Frankfort, 77 S.W. 669, 
117 Ky. 199, 25 Ky.L. 1311, 111 
Am.S.R. 240. 

(3) Unjust and Illegal discrimi¬ 
nation may arise out of enactment 
of a legislative measure that makes 
such unjust and illegal discrimina¬ 
tion possible, although not express¬ 
ly required by the terms of law it¬ 
self as written. 

Fla.—Richey v. Wells, 166 So. 817, 
123 Fla. 284. 

(4) A city ordinance which per¬ 
mits an arbitrary discrimination by 
an official is void. 

Fla.—Ellis V. Thiesen, 82 So. 607, 
78 Fla. 47. 

(5) There is no compliance with 
the constitutional requirement when 
the state enacts a law which leaves 
it entirely to the discretion of an 
official whether or not the constitu¬ 
tional guaranty shall be observed. 
Ohio.—Baldwin Forging & Tool Co. 

V. Griffith. 6 Ohio N.P.,N.S., 566. 

(6) On the other hand, a particu¬ 
lar objection of discrimination in a 
statute was overruled, on the ground 
that it went merely to the adminis¬ 
trative part of the law, and not its 
substance, the court remarking that 
probably in no case can the mere 
administrative or ministerial agen¬ 
cy provided by the terms of a stat¬ 
ute to secure its enforcement be 
complete in its action and opera¬ 
tion. 

Ohio.—Bloomfield^ v. State, 99 N.E. 
309, 86 Ohio St. 253, 41 ,L.R.A.,N.S., 
726, Ann.Cas.l913D 629. 

(7) The unlawful administration 
by state officers of a state statute 
fair on its face, resulting in its 
unequal application to those who 
are entitled to be treated alike, is 
not a denial of equal protection, un¬ 
less there is shown to. be present 
in it an element of intentional or 
purposeful discrimination. 

N.J.—Camden County v. Pennsauk- 
en Sewerage Authority, 105 A.2d 
605, 16 N.J. 456. 

(8) Membership in fraternities 
and secret societies is subject to 


regulation by a school board, which 
had authority to adopt a rule clos¬ 
ing extra-curricular activities to high 
school students refusing to sign a 
pledge as to nonmembership therein, 
and such rule was not unreasonable, 
and did not unlawfully discriminate 
against a fraternity member desiring 
to play on the football team, nor did 
it deprive him of any right guaran¬ 
teed by the Fourteenth Amendment. 
N.C.—Coggins V. Board of Educa¬ 
tion of City of Durham, 28 S.E.2d 
627, 223 N.C. 763. 

30. U.S.—Sunday Lake Iron Co. v. 
Township of Wakefield, Mich., 38 
S.Ct. 495, 247 U.S. 350, 62 L.Ed. 
1154. 

Glicker v. Michigan Liquor Con¬ 
trol Commission. C.C.A.Mich., 160 
P.2d 96. 

Ala.—Lane v. McFadyen, 66 So.2d 
83, 269 Ala. 205. 

Cal.—United Ins. Co. of Chicago, 
Ill. V. Maloney, 273 P.2d 679, 127 
Cal.App.2d 155, certiorari denied 
75 S.Ct. 357, 348 U.S. 937, 99 L. 
Ed. 734. 

Me.—^Verreault v. City of Lewiston, 
104 A.2d 538—State v. King, 188 
A. 776, 135 Me. 5. 

Md.—Howard Sports Daily v. Well¬ 
er, 18 A.2d 210, 179 Md. 365. 

12 C.J. p 1144 note 3. 

31. U.S.—^Ex parte Bridges, D.C. 
Cal., 49 F.Supp. 292, affirmed, C. 

C. A., Bridges v. Wixon, 144 P.2d 
927, reversed on other grounds 65 
S.Ct. 1443, 326 U.S. 135, 89 L.Ed. 
2103. 

Fla.—Richey v. Wells, 166 So. 817, 
123 Fla. 284. 

Ind.—^Park Hill Development Co. v. 
City of Evansville, 130 N.E. 645, 
190 Ind. 432. 

La—State v. Anderson, 20 So. 2d 
288, 206 La. 986, certiorari denied 
65 S.Ct. 913, 324 U.S. 868, 89 L. 
Ed. 1423. 

La—City of Shreveport v. Dicka- 
son, 107 So. 427, 160 La. 663. 

31.5 U.S.—^Rice v. Sioux , City Me¬ 
morial Park Cemetery, Iowa, 75 S. 
Ct. 614, 349 U.S. 70, 99 L.Ed. 897. 

Sigurdson v. Landon, C.A.Cal., 
215 F.2,d 791—Carleton Screw Prod¬ 
ucts Co. V. Fleming, C.Q.AMinn., 
126 F.2d 537,, certiorari denied 63 
S.Ct. 64, 317 U.S. 634,, 87 L.Ed. 
611. 

U. S. V. Siegel Bros., D.C.Wstsh., 
52 F.Supp. 238. 

Ala.—Chapman- v. American Legion, 
14 So.2d 225, 244 Ala. 553, 147 
A.L.R. 585. 

D.C.—^National Federation of Rail¬ 
way Workers v. National Media¬ 
tion Board, 110 F.2d 629, 71 App. 

D. C. 266, certiorari denied 60 S.Ct 
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976, 310 U.S. 628, 84 L.Ed. 1399— 
Corrigan v. Buckley, 299 F. 899, 
55 App.D.C. 30, appeal dismissed 
46 S.Ct 521, 271 U.S. 323. 70 L. 
Ed. 969. 

N.J.—Camden County v. Pennsauk- 
en Sewerage Authority, 105 A.2d 
605, 15 N.J. 456—Washington Nat 
Ins. Co. V. Board of Review of N. 
J. Unemployment Compensation 
Commission, 64 A,2d 443, 1 N.J. 
546. 

Administrative action held valid 

Conscientious objector was not en¬ 
titled to release on writ of habeas 
corpus from public service camp to 
which he was assigned for work of 
national importance on ground that 
he had been denied equal protection 
of the laws by the operation of ad¬ 
ministrative procedures. 

U.S.—Bell V. Haynes, D.C.Cal„ 63 
F.Supp. 640. 

Wartime regulations 

The equal protection of the laws 
clause applicable to. the states un¬ 
der the Fourteenth Amendment be¬ 
ing applicable only to state action 
does not afford relief to a person of 
Japanese ancestry in prosecution 
for violation of war time curfew 
regulations and Civilian Exclusion 
Order applicable to such persons in 
a military area. 

U.S.—U. S. V. Gordon EZiyoshi Hir- 
abayashi, 46 F.Supp. 657. 

32. U.S.—Truax v. Corrigan, Ariz., 
42 S.Ct. 124, 257 U.S. 312, 66 L.Ed. 
254, 27 A.L.R. 375. 

Hess v. Mullaney, C.A.Alaska, 
213 F.2d 635, certiorari denied 
Hess V. Dewey, 75 S.Ct. 50, 348 
U.S. 836, 99 L.Ed. 659. 

D.C.—^Hamilton Nat. Bank v. Dis¬ 
trict of Columbia. 166 F.2d 843, 81 
U.S.App.D.C. 200—Neild v. District 
of Columbia, 110 P.2d 246, 71 App. 
D.C. 306—Kennedy Bros, v. Sin¬ 
clair, 287 F. 972, 52 App.D.C. 398— 
Moses V. U. S., 16 App.D.C. 428, 60 
L.R.A. 532. 

Ill.—^Henrys v. Raboin, 69 N.E. 2d 
491, 395 Ill. 118, 169 A.L.R. 927. 
N.J.—Camden County v. Pennsauk- 
en Sewerage Authority, 105 A.2d 
506, 16 N.J. 456. 

12 C.J. p 1144 note 96. 

District of Columbia 

(1) The Fourteenth Amendment 
Is not applicable in the District of 
Columbia, and to the extent that 
the privilege of equal protection of 
the laws exists in the District it 
depends on the due process clause 
of the Fifth Amendment and other 
provisions of the Constitution which 
are applicable to the federal Govern¬ 
ment. 
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of the United States,individuals^ or a private I tion, although within its application, may not in¬ 
corporation 5 and, of course, particular state ac- I fringe or violate it.S6 


I>. 0 .—O’Connor v. District of Colum¬ 
bia, 153 F.2d 225, 80 U.S.App.D.C. 
351—Neild v. District of Colum¬ 
bia, 110 F.2d 246, 71 App.D.C. 806. 
(2) The Fourteenth Amendment 
protects a citizen of District of 
Columbia against any state abridge¬ 
ment of his privileges and immuni¬ 
ties as a citizen of the United States 
and also against any deprivation by 
due process or denial of eq.ual pro¬ 
tection of laws. 

U.S.—^Feely v. Sidney S. Schupper 
Interstate Hauling System, D.C. 
Md., 72 P.Supp. 663. 

Divergent statements 

(1) In one case which was held 
not to be one of discrimination and 
which involved state action, the 
court, nevertheless, said that “in our. 
dual system of government, action 
of the one government in the prop¬ 
er exercise of its sovereign powers, 
regarded as innocuous and permis¬ 
sible notwithstanding its incidental 
effects on the other, may become of¬ 
fensive and may be deemed forbid¬ 
den if it discriminates against the 
other.” 

U.S.—Pacific Co. V. Johnson, Cal., 
52 S.Ct. 424, 427, 285. U.S. 480, 76 
L.Ed. 893. 

(2) According to another decision, 
the federal government must treat 
equally and alike each of its citi¬ 
zens engaged in a common enter- 1 
prise, and a material discrimination 
between citizens of the same class | 
cannot be enforced, however pater¬ 
nal the thought or beneficent the 
purpose. 

U.S.—Currin v. Wallace, D.C.N.C., 
19 P.Supp, 211, reversed on other 
grounds, C.C.Al,, 95 F,2d 856, af¬ 
firmed 59 S.Ct. 379, 306 U.S. 1, 
83 L.Bd. 441. 

33. U.S.—^Downie v. Powers, C.A 
Okl., 193 P.2d 760—South Puerto 
Rico Sugar Co. v. Buscaglia, C.C. 
A.Puerto Rico, 154 P.2d 96, fol¬ 
lowed in Standard Oil Co. (N.J.) v. 
Tax Court of Puerto Rico, 154 P. 
2d 293, two cases. 

Alaska S. S. Co. v. Mullaney, 
D.C.Alaska, 84 P.Supp. 561, af¬ 
firmed, C,A., 180 P.2d 805. 

Cascaden v. Wimbish, Alaska, 
161 P. 241, 88 C.G.A. 277. 

Alaska.—^Freeman v. Smith, 8 Alaska 
229. 

34. U.S.—lowa-Des Moines Nat. 
Bank v. Bennett, Iowa, 52 S.Ct. 
133, 284 U.S. 239, 76 L.Ed. 265. 

Wall V. King. C.A.Mass., 206 F. 
2d 878, certiorari denied 74 S.Ct. 
276, 346 U.S. 915, 98 L.Ed. 411—. 
Kilgore v. McKethan, C.A.Fla., 205 
F.2d 426, certiorari denied 74 S.Ct. 
311, 346 U.S. 924, 98 L.Ed. 417— 
Williams v. Tellow Cab Co. of 


Pittsburgh, C.A.Pa., 200 F.2d 302, 
certiorari denied Dargan v. Tellow 
Cab Co. of Pittsburgh Pa,, 74 S.Ct. 
52. 346 U.S. 840, 98 L.Ed. 361—Mc- 
Shane v. Moldovan, C.A.Mich., 172 
F.2d 1016—Snowden v. Hughes, C. 

C. A.I11., 132 P.2d 476, affirmed 64 
S.Ct. 397, 321 U.S. 1, 88 L.Ed. 497, 
rehearing denied 64 S.Ct. 778, 321 

U. S. 804, 88 L.Ed. 1090. 

Daly V. Stotts, D.C.Okl., 126 P. 
Supp. 555—^Morgan v. Sylvester, 

D. C.N.T., 125 P.Supp. 380—Brown 

V. City of Wisner, D.C.La., 122 F. 
Supp. 736—Tribune Review Pub. 
Co. V. Thomas, D.C.Pa., 120 P.Supp. 
362—^Norris v. Mayor and City 
Council of Baltimore, D.C.Md., 78 
P.Supp. 451—Davis v. Cook, D.C. 
Ga., 65 P.Supp. 1004. 

United Mine Workers of Amer¬ 
ica, Dist. No. 17 V. Chafin, D.C. 

W. Va., 286 P. 959. 

Ala.— Corpus Juris Secundum cited 
in Weill v. State ex rel. Gaillard, 
34 So.2d 132, 139, 250 Ala. S2S. 
D.C.—Corrigan v. Buckley, 299 P. 
899, 65 App.D.C. 30, appeal dis¬ 
missed 46 S.Ct. 621, 271 U.S. 323, 
70 L.Ed. 969. 

Ill.—^Henrys v. Raboin, 69 N.E.2d 
491, 395 Ill. 118, 169 A.L.R. 927. 
Mo.—Weiss V. Leaon, 225 S.W.2d 
127, 359 Mo. 1054. 

N.J.—Camden County v. Pennsauken 
Sewerage Authority, 105 A.2d 605, 
15 N.J. 456. 

Ohio.—Perkins v. Trustees of Mon¬ 
roe Ave. Church of Christ, 70 N. 
B.2d 487, 79 OhioApp. 457, appeal 
dismissed 72 N.E.2d 97, 147 Ohio 
St. 537, certiorari denied 68 S.Ct. 
1069, 334 U.S. 813, 92 L.Ed, 1744. 
12 C.J. p 1144 note 93. 

A license to conduct pari-mutuel 
betting on horses does not consti¬ 
tute licensee an administrative agent 
of the state in execution of law or 
a “franchise”, since license tax is 
not imposed on bettor for the privi¬ 
lege of betting but upon the licensee 
for the privilege of conducting the 
pari-mutuel betting; hence exclu¬ 
sion of a spectator from the race 
track by licensee without sufficient 
excuse does not violate equal protec¬ 
tion .of the law. 

N.T.—Madden v. Queens County 
Jockey Club, 72 N.E.2d 697, 296 
N.T. 249, 1 A.L.R.2d 1160, certio¬ 
rari denied 68 S.Ct 63, 332 U.S. 
761, 92 L.Ed. 346. 

Private contracts, deeds, or wills 
U.S.—Shelley v. Kraemer, Mich. & 
Mo., 68 S.Ct 836, 334 U.S. 1, 92 
L.Ed. 1161, 3 A.L.R.2d 441. 

. Colo.—Chandler v. Ziegler, 291 P. 
822, 88 Colo. 1. 

Md.—^Meade v. Dennistone, 196 A. 
330. 

Mass,—Gordon v. Gordon, 124 N.E. 
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2d 228, certiorari denied 75 S.Ct 
875, 349 U.S. 947, 99 L.Ed. 1273. 
Mich.—Phillips v. Naff, 52 N.W.2d 
158, 332 Mich. 389—Sipes v. Mc¬ 
Ghee, 25 N.W.2d 638, 316 Mich. 614, 
reversed on other grounds 68 S. 
Ct 836, 334 U.S. 1, 92 L.Ed. 1161, 
3 A.L.R.2d 441—Porter v. Barrett, 
206 N.W. 632, 233 Mich, 373, 42 A. 
L.R. 1267. 

Favors by municipal officer 

Parties will not be heard to com¬ 
plain of denial by state of equal 
protection of its laws merely on a 
showing that another has been for¬ 
tunate enough to be recipient of a 
favor at hands of municipal officials 
or under a local ordinance, which 
they have been denied. 

U.S.—McCoy V. Providence Journal 
Co., C.A.R.I., 190 P.2d 760, cer¬ 
tiorari denied 72 S.Ct. 200, 342 
U.S. 894, 96 L.Ed. 669. 

Ga.—^Atlanta Veterans Transp. v. 
Jenkins, 47 S.E.2d 324, 203 Ga. 

457. 

35. U.S.—Norris v. Mayor and City 
Council of Baltimore, D.C.Md., 78 
P.Supp. 451. 

Ill.—People V. Forest Home Ceme¬ 
tery Co., 101 N.E. 219, 258 Ill. 36, 
L.R.A.1917B 946, Ann.Cas.l914B 

277. 

N.T.—^Watchtower Bible & Tract 
Soc. V. Metropolitan Life Ins. Co., 
79 N.B.2d 433, 297 N.T. 339, 3 A. 
L.R.2d 1423. 

American Xiegiou 

The Fourteenth Amendment to 
federal Constitution is not violated 
by American Legion's refusal to is¬ 
sue a charter for establishment of 
a local post. 

Ala.—Chapman v. American Legion, 
14 So.2d 225, 244 Ala. 553, 147 
A.L.R. 685. 

36. Ohio.—State ex rel. Melvin v. 
Jones, App., 97 N.E.2d 71. 

Proclamation, of governor 
Ala.—Slaughter v. C. I. T. Corpo¬ 
ration, 157 So. 462, 26 Ala.App. 
234, certiorari denied 167 So. 463, 
229 Ala. 411. 

State constitutional provision 
U.S.—Trudeau v. Barnes, C.C.ALa., 
65 P.2d 663, certiorari denied 54 
S.Ct. 74, 290 U.S. 659, 78 L.Ed. 571. 
Ala.—^Davis v. Teague, 125 So. 51, 
220 Ala. 309, appeal dismissed 60 
S.Ct. 248, 281 U.S. 696, 74 L.Ed. 
1123. 

Cal.—Tulare Irr. Dist. v. Lindsay- 
Strathmore Irr. Dist., 46 P.2d 972, 
8 Cal.App.2d 489. 

Or.—Baum v. Newbry, 267 P.2d 220, 
200 Or. 576. 

Judicial rulings or decisions 

(1) The Fourteenth Amendment 
does not insure uniformity of judi¬ 
cial decisions. 
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b. Legislative Action 

(1) In general 

(2) Classification 

(1) In General 

While $tate and municipal legislation may be limited 
in scope and may be adjusted to differences in things 
or situations, it may not make any arbitrary or unrea¬ 
sonable distinction or discrimination; but it must accord 
substantially equal and uniform treatment to ail per¬ 
sons similarly situated. 


State and'municipal legislation is subject to the 
constitutional requirement that no state shall deny 
the equal protection of the laws to any person 
within its jurisdiGtion;^^ and it is valid as com¬ 
plying with, or invalid as violating, this require¬ 
ment accordingly as it does or does not, within the 
sphere of its operation, affect and treat alike, with 
equality and uniformity, and without arbitrary or 
unreasonable .distinction or discrimination, all per¬ 
sons similarly situated.^^ Legislation which meets 


U.s.—Milwaukee Electric Ry. & 
Light Co. V. State of Wisconsin 
ex rel. City of Milwaukee, Wis., 
40 S.Ct. 306, 252 U.S. 100, 64 L. 
Ed. 476, 10 A.L.R. 892. 

Riley v. Worcester County 
Trust Co., C.C.A.Mass., 89 P.2d 59, 
affirmed 68 S.Ct. 185, 302 U.S. 292, 
82 L.Ed. 264. 

(2) Neither does it assure immun¬ 
ity from judicial error. 

U.S.—Riley v. Worcester County 
Trust Co., supra. 

(3) Misconstruction of rules of 
law during a trial raises no ques¬ 
tion of denial of equal protection. 
Ill.—People V. Jiras, 172 N.E. 47, 

340 Ill. 208, transferred, see 260 
I11.APP. 142. 

(4) Discrimination in application 
resulting from the exercise of rea¬ 
sonable judicial discretion does not 
necessarily or generally render a 
law unconstitutional. 

Kan.—Skinner v. Prather, 18 P.2d 
154, 136 Kan. 879. 

(5) A decision by the highest 
•court of the state, establishing a 
rule which the legislature of the 
state could have enacted into law 
without conflicting with the Four¬ 
teenth Amendment, is as valid as the 
statute would be. 

U.S.-Prudential Ins. Co. of Ameri¬ 
ca V. Cheek, Mo., 42 S.Ct. 516, 259 
U.S. 630, 66 L.Ed. 1044, 27 A.L.R. 
27. 

(6) State judicial action is not 
immunized from operation of the 
Fourteenth Amendment simply be¬ 
cause it is taken pursuant to the 
state’s common-law policy. 

Shelley v. Kraemer, Mich. & Mo., 68 

S.Ct. 836, 334 U.S. 1, 92 L.Ed. 1161, 
3 AL.R.2d 441. 

(7) Judicial action held not viola¬ 
tive of guaranty. 

Oa.—Morris v. First Nat. Bank of 
Atlanta, 42 S.E.2d 216, 202 Ga. 51, 
certiorari denied 68 S.Ct. 63, 332 
U.S. 761, 92 L.Ed. 346. 

Huforceauent 

(1) It is only where an enforce¬ 
ment agency is, vested with a dis¬ 
cretionary power and exercises its 
discretion arbitrarily and unjustly 
that enforcement of a valid regula¬ 
tion becomes violative of the equal 
protection clause. 


U.S.—Thompson v. Spear, C-C.A. 
Tex., 91 F.2d 430, certiorari de¬ 
nied 58 S.Ct. 409, 302 U.S. 762, 82 
L.Ed. 592.. 

(2) At one time statements were 
lacking as to the equality of treat¬ 
ment which the executive and judi¬ 
cial departments must give in en¬ 
forcing the laws of the state. 

U.S.—Louisville, etc., R. Co. v. Bos- 

worth, D.C.Ky., 230 P. 191, modi- 
fled on other grounds Louisville & 
N. R. Co. V. Greene. 37 S.Ct. 683, 

, 244 U.S. 523, 61 L.Ed. 1291, Ann. 
Cas.l917E 97. 

(3) To establish arbitrary dis¬ 
crimination inimical to constitution¬ 
al equality, there must be more than 
a showing that law or ordinance has 
not been enforced against others as 
it is sought to be enforced against 
persons claiming discrimination. 
Neb.—City of Omaha v. Lewis & 

Smith Drug Co., 57 N.W.2d 269, 
156 Neb. 650—^Arrigo v. City of 
Lincoln, 48 N.W.2d 643, 154 Neb. 
637. 

(4) Mere fact that public officials 
intentionally failed to enforce ordi¬ 
nance against violators did not de¬ 
prive other violators against whom 
ordinance was enforced of equal 
protection. of the law as required by 
federal and state constitutions. 

Neb.—^Arrigo v. City of Lincoln, 48 

N,W.2d 643, 154 Neb. 537. 

Showing of adxninistrative discrim- 
iuatioxL 

The essential facts showing dis¬ 
crimination in administration of a 
law must be clearly shown. 

U.S.—^Ah Sin v. Wittman, Cal., 25 
S.Ct. 756, 198 U.S. >600. 49 L.Ed. 
1142. 

37. U.S.—Shelley v. Kraemer, Mich. 
&Mo.. 68 S.Ct 836, 334 U.S. 1, 92 
L.Ed. 1161, 3 A.L.R.2d 441. 

Beal V. Holcombe, C.A.Tex., 193 
F.2d 384, certiorari denied Hol¬ 
combe V. Beal, 74 S.Ct 783, 347 
U.S. 974, 98 L.Ed. 1114—McCoy v. 
Providence Journal Co., C.A.R.L, 
190 F.2d 760, certiorari denied 72 
S.Ct 200, 342 U.S. 894, 96 L.Ed. 
669—Central Kentucky Natural 
Gas Co. V. Railroad Commission 
of Kentucky, D.GKy., 37 F.2d 938. 

Tribune Review Pub. Co. v. 
Thomas, D.C.Pa.,'120 P.Supp. 3C2. 
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, United Mine Workers of Amer¬ 
ica, Dist No. 17 V. Chafln, D.C. 
W.Va., 286 P. 959. 

Cal.—^People v. Henry, 21 P.2d 672, 
131 Cal.App. 82. 

D.C.—Corrigan v. Buckley, 299 F. 
899, 55 App.D.C. 30, appeal dis¬ 
missed 46 S.Ct 521, 271 U.S. 323, 
70 L.Ed. 969. 

Ind.—Dixon v. State, 67 N.E.2d 138, 
224 Ind. 327. 

N.Y.—Cowan v. City of Buffalo, 288 
N.T.S. 239, 247 App.Div. 591. 

12 C.J. p 1144 note 94. 

Federal government does not have 
right to regulate certain matters ex¬ 
clusively within control of states 
but does have right by virtue of 
fourteenth amendment to prevent 
any such regulation from being’ ar¬ 
bitrary and discriminatory. 

U.S.—Eastman v. Yellow Cab Co., 

C. A.Ill., 173 F.2d 874. 

38 . U.S.—Goesaert V. Cleary, 69 S, 
Ct. 198, 335 U.^. 464, 93 L.Ed. 
163—Shelley v. Kraemer, Mich. & 
Mo., 68 S.Ct. 836, 334 U.S. 1, 92 
L.Ed. 1161, 3 A.L.R.2d 441—Snow¬ 
den V. Hughes, Ill., 64 S.Ct. 397, 
321 U.S. 1, 88 L.Ed. 497, rehear¬ 
ing denied 64 S.Ct. 778. 321 U.S. 
•804, 88 L.Ed. 1090. 

Butcher v. Maybury, D.C.Wash., 

8 P.2d 155. 

Moffett V. Commerce Trust Co., 

D. C.Mo., 75 P.Supp. 303—^Pirst 
Nat. Ben. Soc. v. Garrison, D.C. 
Cal., 58 P.Supp. 972, affirmed, C. 
C.A., 165 P.2d 522 —^Favors v. Ran¬ 
dall. D.C.Pa., 40 P.Supp. 743—U. 
S. V. Golden Gate Bridge and 
Highway Dist. of California, D.C. 
Oal., 37 P.Supp. 505, affirmed, C. 
C.A., Golden Gate Bridge and 
Highway Dist. of California v. 
U. S., 125 P.2d 872, certiorari de¬ 
nied 62 S.Ct. 1298, 316 U.S. 700, 
86 L.Ed. 1769—Joseph S. Pinch & 
Co. v. McKittrick, D.C.Mo., 23 P, 
Supp. 244—^Faber v. U. S., Ct.Cl., 
10 P.Supp. 602, certiorari denied 
56 S.Ct. 115, 296 U.S. 596, 80 L. 
Ed. 422. 

Ala.—^Messer v. Southern Airways 
Sales Co., 17 So.2d 679, 245 Ala. 
462. 

Alaska.—Sakow v. J. E. Riley Inv. 
Co., 9 Alaska 427, affirmed 110 F. 
2d 345. 
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Ariz.—Corpus Juris Secundum cited 

in Valley. Nat. Bank of Phoenix 
V. Clover, 159 P.2d 292, 299, 62 
Ariz. 538. 

Ark.—^Adams v. Whittaker, 195 S.W. 
2d 634, 210 Ark. 298. 

Cal.—Sivertsen v. City of Menlo 
Park, 109 P.2d 928, 17 Cal.2d 197 

Lord V. Henderson, 234 P.2d 
197, 105 C.A.2d 426, appeal dis¬ 
missed 72 S.Ct 661, 342 U.S. 937, 
96' L.Ed. 697—Steiner v. Darby, 
199 P.2d 429, 88 Cal.App.2d 481, 
certiorari dismissed Parker v. 
Los Angeles County, 70 S.Ct. 161, 
338 U.S. 327, 94 L.Ed. 144—Peo¬ 
ple V. George, 109 P.2d 404, 42 
Cal.App.2d 668—^People v. Strat¬ 
ton, 28 P.2d 699, 136 Cal.App. 

210—Corpus Juris Secundum q.uot- 
ed in People v. Pace, 238 P. 1089, 
1096, 73 CaLApp. 648. 

Fla.—Mairs v. Peters, 52 So.2d 793 
—Mahood v. Bessemer Properties, 
18 So.2d 776, 164 Fla. 710, 153 
A.L.R. 1199—Richey v. Wells, 166 
So. 817, 123 Fla. 284—Di Lustro 
V. Penton, 142 So. 898, 106 Fla. 
198—^Adams v. American Agricul¬ 
tural Chemical Co., 82 So. 850, 78 
Fla. 362. 

Ga.—Ford v. State, 44 S.E.2d 263, 
202 Ga. 699—Mayor, etc., of Sav¬ 
annah V. Savannah Distributing 
Co., 43 S.E.2d 704, 202 Ga. 559— 
Franklin v. Mayor, etc., of Sa¬ 
vannah, 34 S.E.2d 506, 199 Ga, 
426—Gardner v. City of Bruns¬ 
wick, 28 S.E.2d 135, 197 Ga, 167 
—City of Albany v. Lippitt, 13 S.E, 
2d 807, 191 Ga. 756—^Baugh v. City 

. of La Grange, 130 S.E. 69. 

Loomis V. City of Atlanta, 60 
S.E.2d 397, 82 Ga.App. 346, fol¬ 
lowed in 60 S.E.2d 400, 82 Ga.App, 
349. 

Ill.—Larvenette v. Elliott, 107 N.E. 
2d 743, 412 Ill. 623—Marallis v. 
City of Chicago, 182 N.E. 394, 349 
Ill. 422, 83 A.L.R. 1222—People 

v. Saltis, 160 N.E. 86, 328 Ill. 
494, appeal dismissed Saltis v. 
People of State of Illinois, 48 S. 
Ct. 630, 277 U.S. 675, 72 L.Ed. 
996—Weksler v. Collins, 147 N.E. 
797, 317 Ill. 132, error dismissed 
47 S.Ct. 449, 273 U.S. 779, 71 L.Ed. 
888—People v. Kane, 123 N.E. 
265, 288 Ill. 235—Hobbs v. Hobbs, 
116 N:e. 629, ,279 Ill. 163—Caspar- 
is Stone Co. v. Industrial Board 
of Illinois, 116 N.E. 822, 278 Ill. 
77. 

People ex rel. Hyatt v. Hogan, 
257 llLApp. 206. 

Ind.—Shedd v. Automobile Ins. Co., 
196 N.E. 227—Corpus Juris elated 
In Martin v. Loula, 194 N.E. 178, 
181, rehearing denied 195 N.E. 
881, followed in WTiite v. WTiite, 
194 N.E. 355, rehearing denied 196 
N.E. 95, Indianapolis Morris Plan 
Go. V, Fitzgerald, 194 N.E, 355, 207 
Ind. 708, Tam v. East Side Loan 
Co., 194 N.E. 355, 207 Ind. 709, 


Benson v. Sandusky, 194 N.E. 355, 
and Barlow v. Kellar, 194 N.E. 
356, 207 Ind. 709. 

Iowa.—^Dickinson v. Porter, 35 N.W. 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct. 88, 338 U.S. 843, 
94 L.Ed. 615. 

Ky,—Ravitz v. Steurele, 77 S.W.2d 
360, 257 Ky. 108. 

La.—State Bd. of Medical Examin¬ 
ers V. Beatty, 55 So.2d 761, 220 
La. 1—Standard Homestead Ass'n 
V. Horvath, 17 So.2d 811, 205 La. 
620, appeal dismissed Mercedes 
Realty v. Standard Homestead 
Ass’n, 65 S.Ct. 63, 323 U.S. 666, 89 
L.Ed. 642—State ex rel. Dema 
Realty Co. v. Jacoby, 123 So. 314, 
168 La. 762—City of New Orleans 

j V. Schick, 120 So. 47, 167 La. 674. 

Me.-^State v. Cohen, 177 A. 403, 133 
Me. 293. 

Md.—State v. Clay, 35 A.2d 821, 182 
Md. 639—Oursler v. Tawes, 13 A- 
2d 763, 178 Md, 471, followed in 
Culver V. Tawes, 13 A. 2d 771— 
U- S. Mortg. Co. V. Matthews, 173 
A. 903, reversed on other grounds 
55 S.Ct. 168, 293 U.S. 232, 79 L. 
Ed. 279. 

Minn.—^Minnesota - "Wheat Growers' 
Co-op. Marketing Ass'n v. Hug¬ 
gins. 203 N.W. 420, 162 Minn. 471. 

Mo.—^Hines v. Hook, 89 S.W.2d 52, 
338 Mo. 114. 

N.H.—^Woof V. Puller, 174 A. 193, 81 
N.H. 64, 94 A,L.R. 1067. 

N.J.—Camden County v, Pennsauken 
Sewerage Authority, 106 A.2d 605, 
15 N.J. 456—^Borough of Little 
Perry v. Bergen County Sewer 
Authority, 89 A.2d 18, 9 N.J. 636, 
certiorari denied 73 S.Ct. 105, 344 

U.S. 865, 97 L.Ed. 670. 

Amodio v. Board of Com’rs of 
Town of West New York, 43 A.2d 
889, 133 N.J.Law 220. 

N.M.—State v. Thompson, 260 P.2d 
370, 67 N.M. 469—^Roberts v. 

Cleveland, 149 P.2d 120, 48 N.M. 
226, 153 A.L.R. 636. 

N.Y.—^Application of Bailey, 37 N.T. 
S.2d 275, 178 Misc. 1046, reversed 
on other grounds In re Bailey, 40 
N.Y,S.2d 746, 265 App.Div. 758, af¬ 
firmed 50 N.E.2d 653, 291 N.Y. 634. 

Okl.—Hover v. Oklahoma City, 271 P. 
162, 133 Okl. 71. 

Or.—State v. Savage, 184 P. 567,‘96 
Or. 63, rehearing denied 189 P. 427, 
96 Or. 53. 

Pa.—^In re Harkness' Estate, 129 A. 
458, 283 Pa. 464, certiorari denied 
Hanna v. Pennsylvania Company 
for Insurance of Lives and Grant¬ 
ing Annuities, 46 S.Ct. 104, 269 U. 
S. 579, 70 L.Ed. 422. - 

S.C.—Caldwell v. McMillan, 77 S.E.2d 
798, 224 S.C. 150. 

Tex.—Mumme v. Marrs, 40 S.W.2d 
31, 120 Tex. 383. 

Associated Indein. Corp. v. Oil 
Well Drilling Cd‘, .Civ.App., 258 S. 

, W.2d 523, affirmed. Sup., 264 S.W 
2d 697. ’ ’ • ^ ‘ 
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Ex parte Sizemore, 8 S.W. 2d 134, 
110 Tex.Cr. 232, 69 A.L.R. 430— 
Ratcliff V. State, 289 S.W. 1072, 
106 Tex.Cr. 37. 

Utah.—Slater v. Salt Lake City, 206 
P.2d 153, 115 Utah 476, 9 A.L.R.2d 
712—Carter v. State Tax Commis¬ 
sion, 96 P.2d 727, 98 Utah 96, 126 
A.L.R. 1402. 

Vt.—State V. Reynolds, 1 A.2d 730, 
109 Vt. 308. 

Va.—C. I. T. Corporation v. Common¬ 
wealth, 149 S.E. 623, 153 Va. 57. 
Wash.—City of Seattle v. Gervasi, 
258 P. 328, 144 Wash. 429. 

W.Va.—Bent v. Weaver, 160 S.E. 738, 
108 W.Va. 299. 

Wis.—^Katt V. Village of Sturtevant, 
70 N.W.2d 188, 269 Wis. 638—State 
ex rel. Thomson v. Zimmerman, 60 
N.W.2d 416, 264 Wis. 644, rehearing 
denied 61 N.W.2d 300, 264 Wis. 644. 
12 C.J. p 1146 note 5, p 1147 note 9. 

Geaxeral law may not have unequal 
application as it affects Individuals, 
private corporations, or associations 
who are entitled to the equal protec¬ 
tion of the laws. 

Ala.—^Dillon v. Hamilton, 160 So. 708, 
230 Ala. 310. 

Substautial fairness 

Legislative regulations must oper¬ 
ate with substantial fairness on all 
persons similarly situated. 

Fla.—State ex rel. Pulton v. Ives, 167 
So. 394, 123 Fla. 401. 

Benefits and burdens 

(1) State legislation does not con¬ 
stitute a denial of the equal protec¬ 
tion of the laws so long as all per¬ 
sons subject to it are treated alike 
under similar circumstances and 
conditions in respect . both of the 
privileges conferred and to the liabil¬ 
ities imposed. 

U.S.—^Wallace v. Currin, C.C.A.N,C., 
95 F.2d 856. 

Nev.— Corpus Juris cited in Ex parte 
McGee, 189 P. 622„ 623, 44 Nev. 23. 
Va.—Bryce v. Gillespie, 168 S.E. 663, 
160 Va, 137. 

12 C,J. p 1146 note 6. 

' (2) There is no distinction be¬ 
tween the effect of privileges confer¬ 
red and that of burdens imposed. 
Mont.—Hill V. Rae, 168 P. 826. 52 
Mont. 378, L.R.A.1917A 495. 

(3) A law conferring equal rights 
on all citizens of the state or sub¬ 
jecting them to equal .burdens is an 
“equal law." 

Cal.—Watson v. State Division of 
Motor Vehicles,. 298 P. 481, 212 Cal. 
279. 

'(4) The equal protection of the 
laws is accorded when all persons 
similarly situated are accorded equal 
protection under the law in the en¬ 
joyment of rights belonging to all. 
Conn.—State v. Sixth Taxing Dist., 
132 A. 661, 104 Conn. 192. 

(6) A statute is invalid if indi¬ 
viduals or corporations are singled 
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this test satisfactorily is not invalid because it is not i. as to territory, see infra § 506, or as to persons,^® 
all-embracing but instead is limited,39 for example, | subjects,^! objects to which the legislation is to be 


out for the imposition of burdens or 
as beneficiaries. 

Wis.—Pauly v. Keebler, 185 N.W. 554, 
175 Wis. 428. 

($) A denial of the eqtual protec¬ 
tion of the law presupposes an un¬ 
reasonable discrimination between 
those included and those excluded 
from a statute, whether the statute 
confers a privileg-e or a right or im¬ 
poses a duty or an obligation. 

Utah.—State v. Mason, 78 P.2d 920, 94 
Utah 501, 117 A.L..R. 330. 

(7) A statute which operates to 
accord favoritism cannot stand. 

Me.—State v. King, 188 A. 775, 135 

Me. 6. 

(8) A state may not grant a right 
to one which under similar circum¬ 
stances is denied to another. 

Cal.—Dooley v. Johnson, 24 P.2d 540, 
133 Cal.App. 459. 

(9) Distinctions in rights granted 
by statute must be based on some 
distinction or reason not applicable 
to others. 

Ill.—Marallis v. City of Chicago, 182 
.KE. 394, 349 Ill. 422, 83 A.L.R. 
1222. 

(10) However, a statute does not 
deny equal protection merely because 
certain persons may derive special 
benefits, Where all persons within its 
purview are subject to like condi- 
tipns. 

Mo.—Stone v. City of Jefferson, 2^3 
S.W. 780, 817 Mo. 1, 52 A.L.R. 879. 
■Tex.—Beacon Lumber Co. v. Brown, 
Com.App., 14 S.W.2d 1022. 

(11) According to some authority, 
the equal protection clause of feder¬ 
al and state constitutions protects 
rights alone, and has no reference to 
mere concessions or privileges which 
may be bestowed or withheld by a 
state or munidipality at will; and a 
discrimination in a grant of favors 
is not a denial of equal protection of 
law to those not favored. 

Ca—Schlesinger v. City of Atlanta, 
129 S.E. 861, 161 Ca. 148. 

(12) The' organic principle of 
equality of citizens before the law 
includes within its application a 
grant of privilege as weU as a regu¬ 
lated right. 

Wis.—Glintonville , Transfer Line v. 
Public Service Commission, 21 N. 
W.2d 5, 248 Wis. 59. 

j 39. XJ.S.—^Hughes v. Superior Court 
of Cal. in and for Contra Costa 
County, Cal., 70 S.Ct. 718, 339 U.S. 
460, 94 L.Ed. 985—Goesaert v. 

Cleary, Mich., 69 S.Ct. 198, 335 U.S. 
464, 93' L.Ed. 163—State of Minn, 
ex rel. Pearson v. Probate Court of 
Ramsey Cotinty, Minn., 60 S.Ct. 
523, 309^ U.S. 270, 84 L.Ed. 744, 
T26 A.L.R. 630—Whitney v. People 


of State of California, Cal., 47 S. 
Ct. 641, 274 U.S. 357, 71 L.Ed. 1095. 

Independent Dairymen’s Ass’n v. 
City and County of Denver, C C.A. 
Colo., 142 F.2d 940—Dickelman 
Mfg. Co. V. Pennsylvania R. Co., 
D.C.Ohio, 34 F.2d 70—Suncrest 
Lumber Co. v. North Carolina Park 
Commission, D.C.N.C., 30 F.2d 121, 
appeal dismissed 50 S.Ct. 13, 280 
U.S. 615, 74 L.Ed. 656. 

Independent Service Corp. v. 
Tousant, D.C.Mass,, 56 F.Supp. 75, 
affirmed 149 P.2d 204, 161 A.L.R. 
847—S. H. Kress & Co. v. Johnson, 
D.C.Colo., 16 F.Supp. 5, affirmed 57 
S.Ct. 49, 299 U.S. 611, 81 L.Ed. 
378, rehearing denied 57 S.Ct. 229, 
299 U.S. 623, 81 L.Ed. 458—Via v. 
State Commission on Conservation 
and Development of State of Vir¬ 
ginia, D.C.Va., 9 F.Supp. 656, af¬ 
firmed 56 S.Ct. '245, 296 U.S. 549, 
80 L.Ed, 388. 

Colo.—^Atkinson v. City and County 
of Denver, 195 P.2d 977, 118 Colo. 
322. 

Fla.—Tittsworth v. Akin, 159 So. 779, 
118 Fla. 454. 

Ill.—Gill V. Boston Store of Chicago, 
168 N.E. 895. 337 Ill. 70. 

Me.—State v. King, 188 A. 775, 135 
Me. 5. 

Mass.—In re Opinion of the Justices, 
22 N.E.2d ,49. 303 Mass. 631, 123 
A.L.R. 19'9—Goodale v. Commis¬ 
sioners for Worcester County, 178 
N.E. 228, 277 Mass. 144. 

Mont.—State v. Safeway Stores, 76 
P.2d 81. 

N.H.—H. P. Welch Co. v. State, 199 
A. 886, 89 N.H. 428, 120 A.L.R. 282, 

, affirmed 59 S.Ct. 438, 306 U.S.. 79, 
83 L.Ed. 500. 

N.J.—State V. Garden State Racing 
Ass’n, 54 A.2d 916, 136 N.J.Law 
173. 

Okl.—Peters v. State, 34 P.2d 286, ,56 
Okl.Cr. 95. 

Tex.—^Neiman-Marcus Co. v. City of 
Houston, Civ.App., 109 S.W.2d 643, 
error refused. 

Wash.—State v. Sears, 103 P.2d 337, 
4 Wash.2d 200. 

Wis.—^Madison Metropolitan Sewer¬ 
age Dist. V. Committee on Water 
Pollution, 50 N.W.2d 424, 260 Wisi 
229, 

Covering less than entire field 
The equal protection clause of the 
federal constitution does not require 
that state laws shall cover the en¬ 
tire ' field of proper legislation in a 
single enactment. 

U.S.—^Middleton v. Texas Power & 
Light Co., Tex., 39 S.Ct. 227, 249 
U.S. 162, 63 L.Ed. 527. 

Royal Mineral Ass’n v. Lord, D. 
C.Minn., 13 P.2d 227, affirmed Lake 
Superior Consol. Iron Mines v. 
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Lord, 46 S.Ct. 627, 271 U.S. 577, 
70 L.Ed. 1093. 

Fla.—State, by Knott v. Minge, 160 
So. 670, 119 Fla. 515. 

Mont.—State v. Loomis, 242 P, 344, 
76 Mont. 88. 

Tex.—Board of Ins. Com’rs v. Groat 
Southern Life Ins. Co., 239 S.W. 
2d 803, 150 Tex. 258. 

Special legrislation 

(1) The fourteenth amendment 
does not prohibit regulatory legisla¬ 
tion special in character, 

Fla.—State, by Knott v. Minge, 160 
So. 670, 119 Fla- 515. 

(2) That a statute is special In its 
character, and that certain persons 
or interests derive special benefit 
from its operation, apart from the 
benefits to the general public, does 
not render it in conflict with the 
guaranty of the equal protection of 
the laws, if all persons subject to 
it are treated alike under the same 
conditions. 

Va.—Bowman v. Virginia State En¬ 
tomologist, 105 S.E. 141, 128 Va. 
351, 12 A.L.R. 1121. 

(3) However, an attempt to insti¬ 
tute special legislation which would 
otherwise be prohibited, by using 
general language, but specifying 
such restrictions and qualifications 
that it is apparent that none but a 
particular individual or an unwar- 
rantedly restricted class can be af¬ 
fected by it, will be declared invalid 
as being discriminatory. 

Wis.—State v. McKune, 255 N.W. 916, 
215 Wis. 692. 


Amenability of all persous to same 
laws 

All persons need not be made 
amenable to the same laws in order 
to have equal protection of the law. 
Ohio.—State ex rel. Allstate Ins. Co. 
V. Bowen, 199 N.E. 355, 130 Ohio 
St. 347. 

To invalidate statute it must ap¬ 
pear that there is no fair reason for 
the law which would not require 
with equal force its extension to 
others whom it leaves untouched. 
Conh.—Sanger v. City of Bridgeport, 
198 A. 746, 124 Conn. 183, 116 

A.L.R. 1031. 

Mont.—State v. Safeway Stores, '76 
P.2d 81. 

41. U.S.—^Independent Service Corp. 
V. Tousant, D.C.Mass., 56 F.Supp. 
75, affirmed, C.C.A,, 149 F.2d 204, 
161 A.L.R. 847. 

Cal.—^Ex parte McKelvey, 64 P.2d 
1002, 19 Cal.App.2d 94. 

Va.—Brown v. Brown, 32 S.E.2d 79, 
183 Va. 353. 


40. Md.—Gebhart v. Hill, 54 A. 2d 
,316, 189 Md. 135. 
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applied,42 qj- ^vils or abuses to be remedied or 

corrected.43 

Equal protection is not achieved throug'h in¬ 
discriminate imposition of inequalities,43.5 dis¬ 

crimination alone, irrespective of its basis or effect, 
is not the test of denial of equal protection of the 
laws by a statute.44. A. discrimination which is 
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merely technical and in no sense substantial or 
unjust does not render a statute void.45 Also, the 
constitutional requirement does not prevent a state 
or municipality from adjusting its legislation to dif¬ 
ferences in situations46 and making a discrimina¬ 
tion or distinction in its legislation in respect of 
things that are different,47 provided the discrimina- 


Biscretion. of legislature iu selecting 
sutijects 

(1) The legislature has a wide 
discretion in selecting the subjects 
for regulation, 

Fla.—Butler v. Perry, 66 So. 150, 67 
Fla. 405. 

12 C.J, p 1147 note 12. 

(2) To violate constitutional prin¬ 
ciple there must be something more 
than mere possibility of arbitrary 
and unreasonable selection. 

U.S.—Bachtel v. Wilson, Ohio, 27 S. 
Ct. 243, 204 U.S. 36, 51 L.Ed. 357. 

42. U.S.—Truax v. Corrigan, Ariz., 
42 S.Ct. 124, 257 U.S. 312, 66 L.Ed. 
254, 27 A.L.R. 375. 

Or,—State v. Savage, 184 P. 567, 96 
Or. 63, rehearing denied 189 P. 427, 
96 Or. 63. 

Wash.—State v. Sears, 103 P.2d 337, 
4 Wash.2d 200. 

43. U.S.—Williamson v. Lee Optical 
of Okl., Okl., 75 S.Ct. 461, 348 U.S. 
483, 99 L.Ed. 563, rehearing denied 
76 S.Ct. 657, 349 U.S. 925, 99 L.Ed. 
1256—^Railway Exp. Agency v. Peo¬ 
ple of State of New Tork, N.T., 69 
S.Ct. 463, 336 U.S. 106, 93 L.Ed. 533 
—State of Minnesota ex rel. Pear¬ 
son V. Probate Court of Ramsey 
County, Minn., 60 S.Ct. 623, 309 U.S. 
270, 84 L.Ed, 744, 126 A.L.R, 530 
—U. S. V. Carolene Products Co., 
Ill., 58 S.Ct. 778, 304 U.S. 144, 82 
L.Ed. 1234”Whitney v. People of 
State of California, Cal., 47 S.Ct 
641, 274 U.S. 357, 71 L.Ed. 1095. 

Contract Cartage Co. v. Morris, 
D.C.I11., 59 F.2d 437. 

Ariz.—^American Federation of La¬ 
bor V. American Sash & Door Co., 
189 P.2d 912, 67 Ariz. 20, affirmed 
69 S.fCt. 258, 260, 335 U.S. 538, 93 
L.Ed. 222, 6 A.L.R.2d 481. 

Cal.—Hunter v. Justice's Court of 
Centinela Tp., Los Angeles Coun¬ 
ty, 223 P.2d 465, 36 Cal.2d 315. 

Ex parte Hixson, 214 P. 677, 61 
Cal.App. 200. 

Colo.—In re Interrogatories of the 
Governor on Chapter 118, Sess. 
Laws 1985, 62 P.2d'663. 

Mass.—In re Opinion of the Justices, 
22 N.B.2d 49. 303 Mass. 631, 123 
A.L.R. 199. 

Minn.—State v. Pehrson, 287 N.W. 
313, 205 Minn. 673, 123 A.L.R. 

1045. 

N.T,—Suppus V. Bradley, 101 N.T.S. 
2d 567, affirmed 106 N.T.S.2d 48, 
278 App.Div. 337* 


Tex.—Neiman-Marcus Co. v. City of 
Houston, Civ.App., 109 S.W.2d 643, 
error refused. 

Puture conditions 

A state legislature may attack an 
existing evil without taking account 
of new and hypothetical inequalities 
that may come into existence as time 
passes or as conditions change. 

U.S.—Queenside Hills Realty Co. v. 
Saxl. N.Y., 66 S.Ct 850, 328 U.S. 
80, 90 L.Ed. 1096. 

43,5 U.S.—Sweatt v. Painter, Tex., 
70 S.Ct 848, 339 U.S. 629, 94 L.Ed. 

-, rehearing denied 71 S.Ct 13, 

340 U.S. 846, 95 L.Ed. 620—Shelley 
V. Kraemer, Mich. & Mo., 68 S.Ct. 
836, 334 U.S. 1, 92 L.Ed. 1161, 3 
A.L.R.2d 441. 

44. U.S.—^Williamson v. Lee Optical 
of Okl., Okl., 75 S.Ct 461, S48 U.S. 
483, 99 L.Ed. 563, rehearing de¬ 
nied 75 S.Ct 657, 349 U.S. 925, 99 
L.Ed. 1256—^Kotch v. Board of Riv¬ 
er Port Pilot Com'rs for Port of 
New Orleans, La., 67 S.Ct. 910, 330 
U.S. 552, 91 L.Ed. 1093, rehearing 
denied 67 S.Ct 1196, 331 U.S. 864, 
91 L.Ed. 1069. 

Ill.—^People ex rel. Rusch v. Lud¬ 
wig, 7 N.E.2d 313, 865 Ill. 574. 

Me.—Inhabitants of York Harbor 
Village Corporation v. Libby, 140 
A. 382, 126 Me. 537. 

Ohio.— Corpus Juris Secundum quot¬ 
ed in State ex rel. Stoeckle v. 
Jones, 121 N.B.2d 922, 926, 96 Ohio 
App. 382, affirmed 119 N.E.2d 834, 
161 Ohio St 391. 

45. U.S.—Dolley v. Abilene Nat. 
Bank, Kan,, 179 P. 461, 102 C.C.A. 
607, 32 L.R.A.,N.S., 1065, affirmed 
S3 S.Ct 409, 228 U.S. 1, 67 L.Ed. 
707. 

Ohio.—Corpus Juris Secundum quot¬ 
ed in State ex rel. Stoeckle v. 
Jones, 121 N.E.2d 922, 926, 96 Ohio 
App. 382, affirmed 119 N.E.2d 834, 
161 Ohio St 391. 

12 C.J. p 1148 note 16. 

Technical distinctions or subtle 
niceties are not indulged by the equal 
protection clause of the federal Con¬ 
stitution. 

Ohio.—State ex rel. Allstate Ins, Co. 
v. Bowen, 199 N.B. 355, 130 Ohio 
St 347. 

Proper or unjust discrimination 
The fourteenth amendment forbids 
unjust discrimination between per¬ 
sons, but not proper discrimination 
based on requirement of the com¬ 
monwealth. 


Me.—In re Stanley, 174 A. 93, 133 Me. 
91, affirmed Stanley v. Public Util¬ 
ities Commission of Maine, 55 S. 
Ct 628, 296 U.S. 76, 79 L.Ed. 1311. 
Intent or. purpose 

In order to support a claim of dis¬ 
crimination under equal protection 
clause of Fourteenth Amendment, 
there must be something that 
amounts to an intention, or the 
equivalent of fraudulent purpose, to 
disregard fundamental principle of 
uniformity. 

Tenn.—^Nashville, C. & St L. Ry., v. 
Browning, 140 S.W.2d 781, 17G 
Tenn. 245, affirmed 60 S.Ct. 9C8, 
310 U.S. 362, 84 L.Ed. 1264, 

46. U.S-—Goesaert v. Cleary, Mich., 
69 S.Ct 198, 335 U.S. 464, 93 L.Ed. 
163. 

US.—Joseph Triner Corporation y. 

Arundel, D.C.Minn., 11 F.Supp. 145. 
Ark.—Kelso v. Bush, 89 S.W.2d 594, 
191 Ark. 1044. 

Ill.—Joseph Triner Corporation v. 
McNeil, 2 N.E.2d 929, 363 Ill. 559, 
104 A.L.R. 1435, affirmed McNeil 
V. Joseph Triner Corporation, 67 
S.Ct 139, 299 U.S. 183, 81 L.Ed. 
109, 106 A.L.R. 1476. 

Ohio.— Corpus Juris Secundum quot¬ 
ed In State ex rel. Stoeckle v, 
Jones, 121 N.E.2d 922, 926, 96 Ohio 
App. 382, affirmed 119 N.E.2d 834, 
161 Ohio St 391. 

Tex.—Mumme v. Marrs, 40 S.W.2d 
31, 120 Tex. 383. 

47. U.S.—Tigner v. State of Texas, 

Tex., 60 S.Ct 879, 310 U.S. 141, 84 
L.Ed. 1124, 130 A.L.R. 1321, rehear¬ 
ing denied 60 S.Ct 1092, 310 U.S. 
659, 84 L.Ed. 1422—^Whitney v. 

State Tax Commission of New 
York, N.Y.. 60 S.Ct 635, 309 U.S. 
630, 84 L.Ed. 909—Puget Sound 
Power & Light Co. v. City of Seat¬ 
tle, Wash., 64 S.Ct 542, 291 U.S. 
619, 78 L.Ed. 1025, rehearing denied 
64 S.Ct 712, 292 U.S. 603, 78 L.Ed. 
1466. 

Cal.—People v. George, 109 P.2d 404, 
42 Cal.App.2d 568. 

N.C.—Leonard v. Maxwell, 3 S.E.2d 
316, 216 N.C. 89, appeal dismissed 
60 S.Ct 175, 308 U.S. 616, 84 L.Ed. 
439—Belk Bros. Co. of Charlotte 
V. Maxwell, 200 S.E. 915, 215 N.C 
10, 122 A.L.R. 687, certiorari denied 
69 S.Ct 1042, 307 U.S. 644, 83 L.Ed. 
1524. 

Ohio.— Corpus Juris Secundum quot¬ 
ed in State ex rel. Stoeckle v. 
Jones, 121 N.E.2d 922, 926, 96 Ohio 
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tion or distinction has a reasonable foundation or 
rational baais^S and is not palpably,purely, and 
entirely^® arbitrary^'l in the legislative sense, that 
is, outside of the wide discretion which the legisla¬ 
tive body may exercise.^^ The courts will not light¬ 
ly assume legislative arbitrariness,®3 nor will they 


draw the dividing line between rational and ar¬ 
bitrary legislation with a view of remote pos¬ 
sibilities,®^ but instead they will refuse to set aside 
a statutory discrimination as a denial of equal 
protection of the laws if any state of facts reason¬ 
ably may be conceived to justify it®® 


App. 382, affirmed 119 N.E.2d 834, 
161 Ohio St. 391. 

48i U.S.—^Ft. Smith Light & Trac¬ 
tion Co, V. Board of Improvement 
of Paving Dist. No. 16 of City of 
Ft. Smith, Ark., 47 S.Ct 595, 274 

U. S. 387, 71 L.Ed. 1112. 

Cal.—People v. George, 109 P.2d 404, 
42 Cal.App.2d 568. 

La.—Charity Hospital of Louisiana 

V. Axford, 131 So. 770, 14 La.App. 
535. 

Me.—State v. King, 188 A. 775, 135 
Me, 5. 

—Corpus Juris Secundum cited 
in State v. Thompson, 260 P.2d 
370, 373, 57 N.M. 459. 

Qjiio.—Corpus Juris Secundum quot¬ 
ed in State ex rel. Stoeckle v. 
Jones, 121 N.B.2d 922, 926, 96 Ohio 
App. 3'82, affirmed 119 N.E.2d 834, 
161 Ohio St. 391. 

S.C.—Moseley v. Welch, 62 S.E.2d 
313, 218 S,C. 242. 

Natural or fundamental difference 

(1) Only those discriminations 
which are unreasonable and not bas¬ 
ed on some fundamental difference, 
justifying distinction, are unlawful. 
La.—Item Co. v. National Dyers & 

Cleaners, 130 So. 879, 15 La.App. 
108, followed in Deverges v. Na¬ 
tional Dyers & Cleaners, 130 So. 
882, 15 La.App. 339. 

(2) To declare a law unconstitu¬ 
tional as discriminatory, it must ap¬ 
pear that it Is not founded on a 
natural, intrinsic, or constitutional 
distinction. 

Cal.—^Ex parte Culver, 257 P. 876, 
84 Cal.App. 295. 

Existing establishments 
A- statute favoring already exist¬ 
ing establishments is reasonable and 
constitutional, while a statute dis¬ 
criminating against such establish¬ 
ments is unreasonable and unconsti¬ 
tutional. 

La.—State v. Thrift Oil & Gas Co., 
110 So. 188, 162 La. 165, 61 A.L.R. 
261. 

49. Conn.—State v. Sixth Taxing 
List, 132 A. 561, 104 Conn. 192. 

Ohio.— Corpus Juris Secundum quot¬ 
ed in State ex rel. Stoeckle v. 

Jones, 121 N.E,2d 922, 926, 96 Ohio 
App. 382, affirmed 119 N.E.2d 834, 
161 Ohio St. 391. 

50. U.S.—-Smith V. Cahoon, Fla., 51 
S.Ct. 582, 283 U.S. 553, 75 L.Ed. 
1264. 

Me.—State v. King, 188 A. 775, 135 
Me. 5. 

Ohio.— Corpus Juris Secundum quot¬ 
ed in State ex rel. Stoeckle v. 


Jones, 121 N.E.2d 922, 926, 96 Ohio 
App. 382, affirmed 119 N.E.2d 834, 
161 Ohio St. 391. 

S.C.—State V. Hicklin, 167 S.E. 674, 
168 S.C. 440, affirmed Hicklin v. 
Coney, 54 S.Ct. 142, 290 U.S. 169, 
78 L.Ed. 247. 

51. Cal.—Sei Fujii v. State, 242 P. 
2d 617, 38 Cal.2d 718. 

La.—City of De Bidder v. Mangano, 
171 So. 826, 186 La 129. 

Minn.—Fairview Hospital Ass'n v. 
Public Bldg. Service and Hospital 
and Institutional Emp. Union Lo¬ 
cal No. 113, A. F. L., 64 N.W.2d 
16. 

N.M.— Corpus Juris Secundum cited 
in State v. Thompson, 260 P.2d 
370, 373, 57 N.M. 469. 

N.Y.—Gianatasio v. Kaplan, 255 N.T. 
S. 102, 142 Misc. 611, affirmed 178 
.N.E, 782, 257 N.Y. 531, appeal dis¬ 
missed 52 S.Ct. 203, 284 U.S. 595, 
76 L.Ed. 512. 

Ohio.— ^Corpus Juris Secundum quot¬ 
ed in State ex rel. Stoeckle v. 
Jones, 121 N.E.2d 922, 926, 96 Ohio 
App. 382, affirmed 119 N.E.2d 834, 
161 Ohio St. 391, 

Exemption in a statute is a dis¬ 
crimination but, if not arbitrary, is 
not invalid. 

U.S.—Schwartzman Service v. Stahl, 
D.C.Mo., 60 F.2d 1034. 

Pa.—Baranovich v. Horwatt, 173 A. 
676, 113 Pa.Super. 467. 

52. Ohio.— Corpus Juris Secundum 
quoted in State ex rel. Stoeckle v. 
Jones, 121’‘N.E.2d 922, 926, 96 Ohio 
App. 382, affirmed 119 N.E,2d 834, 

■ 161 Ohio St. 3^- 

Wash.—Lloyd Garretson Co. v. Rob¬ 
inson, 35 P.2d 504, 178 Wash. 601 
^—State V. Cannon, 217 P. 18, 125 
Wash. 515. 

53. U.S.—Indianapolis Brewing Co. 
V. I^iquor Control Commission of 
Michigan, D.C.Mich., 21 F.Supp. 
969, affirmed 59 S.Ct. 254, 305 U.S. 
391, 83 L.Ed. 243. 

Ohio.— Corpus Juris Secundum quot¬ 
ed in State ex rel. Stoeckle v. 
Jones, 121 N.E.2d 922, 926, 96 

Ohio App. 382, affirmed 119 N.B.2d 
834, 161 Ohio St. 391. 

Element of intentional or purpose¬ 
ful discrimination, necessary to .es¬ 
tablish a denial of equal protection 
of the law, may appear on face of ac¬ 
tion taken with respect, to a par¬ 
ticular class or person or may be 
shown by extrinsic evidence, but iS' 
not presumed. 

U.S.—Snowden v. Hughes, Ill., 64 S. 
Ct. 397, 321 U.S. -1, 88 L.Ed. 497„ 
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rehearing denied 64 S.Ct. 778, 321 
U.S. 804, 88 L.Ed. 1090. 

54. U.S.—Queenside Hills Realty 

Co. V. Saxl, N.Y., 66 S.Ct. 850, 328 

U. S. 80. 90 L.Ed. 1096—Burnet v. 
Wells, 53 S.Ct. 761, 289 U.S. 670, 77 
L.Ed. 1439. 

La.—State Bd. of Medical Examiners 

V. Beatty, 55 So.2d 761,, 220 La. 1. 
Ohio.—Corpus Juris Secundum quot¬ 
ed in State ex rel. Stoeckle v. 
Jones, 121 N.E.2d 922, 926, 96 Ohio 
App. 382, affirmed 119 N.E.2d 834, 
161 Ohio St. 391. 

Wash.—Supply Laundry Co. v. Jen- 
ner, 34 P.2d 363, 178 Wash. 72. 

55. U.S.—Metropolitan Casualty Ins. 
Co. of New York v. Brownell, Ind., 
55 S.iCt. 538, 294 U.S. 580, 79 L.Ed. 
1070, rehearing denied 55 S.Ct. 647, 
295 U.S. 767, 79 L.Ed. 1708. 

Goesaert v. Cleary, D.C.Mich., 
74 P.Supp. 735, affirmed 69 S.Ct 
198, 335 U.S. 464, 93 L.Ed. 163— 
Indianapolis Brewing Co. v. Liquor 
Control Commission of Michigan, 
D.C.Mich., 21 P.Supp. 969, affirmed 
59 S.Ct 254, 305 U.S. 391, 83 L.Ed. 
243. 

Ill.—People V. Franklin Nat. Ins. 
Co. of New York, 175 N.E. 431, 343 
Ill. 336—People v. Saltis, 160 N.E. 
86, 328 Ill. 494, appeal dismissed 
Saltis V. People of State of Illi¬ 
nois, 48 S.Ct 630, 277 U.S. 675, 72 
L.Ed. 995. 

Iowa.—Tolerton & Warfield Co. v. 
Iowa State Board of Assessment 
and Review, 270 N.W. 427. 

La.—State Bd. of Medical Examiners 
V. Beatty, 55 So.2d 761, 220 La. 1. 
Me.—State v. King, 188 A. 775, 135 
Me. .5. 

Minn.—State v. Pehrson, 287 N.W, 
313, 206 Minn. 573, 123 A.L.R. 1045. 
Nev.—State ex rel. Mathews v. City 
of Reno, 285 P.2d 551. 

N.H.—State v. Moore, 13 A.2d 143, 
91 N.H. 16. 

N.J.—Board of Health of Weehawken 
Tp., Hudson County v. New York 
Cent R. Co., 72 A.2d 511, 4 N.J. 
293. 

Ring V. Mayor and Council of 
Borough of North Arlington, 56 A. 
2d 744, 136 N.J.Law 494, affirmed 
61 A.2d 508, 1 N.J. 24, appeal dis¬ 
missed 69 S.Ct 250, 335 U.S. 889, 
93 L.Ed. 427. 

Ohio.—Corpus Juris Secundum quot¬ 
ed in State ex rel. Stoeckle v. 
Jones, 121 N.B.2d 922, 926, 96 Ohio 
App. 382, affirmed 119 N.E.2d 834, 
161 Ohio St 391. 
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Inequality in a law does not alone or always in¬ 
validate the law,56 especially where the inequality 
is in practice or result to have that effect it 
must he arbitrary, unreasonable, oppressive,5 8 and 
not properly within the wide field of choice allowed 
to the legislature.59 Exact or perfect equality in 
a law is not required or always possible; and 
there is constitutional equality where there is prac¬ 
tical equality or reasonable . conformity in dealing 
with persons similarly circumstanced.60 


(2) Classification 

Legislative classification which is not palpably arbi¬ 
trary and may reasonably be conceived to rest on some 
real and substantial difference or distinction bearing a 
just and fair relation to the legislation is not a denial 
of equal protection of the laws. 

The mere fact of classification by a statute does 
not relieve it from the reach of the equal pro¬ 
tection clause of the Fourteenth Amendment to 
the federal Constitution.61 The prohibition against 
denial of equal protection does not preclude a state 
or municipality from resorting to classification for 
purposes of legislation62 and confining the legisla- 


Preventlngr obstacles to navigation 
The fact that, by ordinance, a 
pierhead line is changed in front of 
the property of one riparian owner 
and not in front of the propjsrty of 
an adjacent owner does not of itself 
support an inference of unconstitu¬ 
tional inequality of treatment under 
the laws, as a possible, if not prob¬ 
able, explanation of the discrimina¬ 
tion is to be found in the care of 
the municipal authorities for the 
primary interest of navigation. 

Md.—Cahill v. Mayor and City Coun¬ 
cil of Baltimore, 196 A. 305. 

56. Md.—^NTess v. Ennis, 160 A. 8, 
162 Md. ^29. 

N.T.—Goodman v. ‘ Deutsch-Atlan- 
tische Telegraphen Gesellschaft, 2 
KT.S.2d 80. 166 Misc. 509. 

67. TJ.S.—Continental Baking Co. v. 
Woodring, D.C.Kan., 55 F-2d 347, 
affirmed 52 S.Ct. 595, 286 U.S. 352, 
76 L.Ed. 1155, 81 AL.R. 1402. 

Norfolk County Water 'Co. v. 
City of Norfolk, V€u, 246 F. 650, 158 
C.C.A. 606, certiorari denied 38 S. 
Ct. 192, 245 U.S. 672, 62 L.Ed. 540. 
BifferexLces due to voluntary action 
and divers© individual choices con¬ 
stantly arise under equal laws. 

U.S.—St. Louis, etc., Co. v. Kansas 
City, Mo., 36 S.Ct 647, 241 U.S. 
419, 60 L.Ed. 1072. 

58. U.S.—^Frost v. Corporation Com¬ 
mission of State of Oklahoma, 
Okl., 49 S.Ct 235, 278 U.S. 515, 73 
L.Ed. 483. 

Norfolk County Water Co. v. City 
of Norfolk, Va., 246 P. 650, 158 
C.C.A. 606, certiorari denied 38 S. 
Ct 192, 245 U.S. 672, 62 L.Ed. 540. 
Md.—^Ness V. Ennis, 160 A 8, 162 Md. 
528. 

59- Md.—^Ness v. Ennis, supra. 
Discretion of legislature 

The legislature has a reasonable 
discretion in selecting the method of 
securing practical equality. 

Neb.—State v. Moorhead, 156 N.W. 
1067, 99 Neb. 627. 

60. U.S.—Skinner v. State of Okl. 
ex rel. Williamson, Okl., 62 S.Ct 
1110,' 316 U.S. 535, 86 L.Ed. 1655, 
conformed to 166 P.2d 715, 195 Okl. 
106. 


Continental Baking Co. v. Wood- 
ring, D.C.Kan., 65 F.2d 347, affirmed 
62 S.Ct 695, 286 U.S. 362, 76 L. 
Ed. 1155, 81 A.L.R. 1402. 

Ariz.— Corpus Juris Secundum quot¬ 
ed in Valley Nat, Bank of Phoenix 
V. Glover, 159 P.2d 292, 299, 62 
Ariz. 538. 

Cal.—^In re Guthman’s Estate, 270 P. 
2d 875, 125 Cal,App.2d 408-—Smith 
V. Smith, 270 P.2d 613, 125 CaLApp. 
2d 154. 

Fla.—State ex rel. Lane Drug Stores 
V. Simpson, 166 So. 227, 122 Fla 
582, affirmed 166 So. 262, 122 Fla. 
670, followed in State ex rel. Lane 
Drug Stores v. Carswell, 166 So, 
249, 122 Fla 639 and rehearing de¬ 
nied 166 So. 574, 122 Fla 700, re¬ 
hearing denied State ex rel. Lane 
Drug Stores v. Simpson, 166 So. 
574, 122 Fla, 700, certiorari denied 
Simpson v. State of Florida ex rel. 
Lane Drug Stores, 57 S.Ct 15, 299 
U.S, 543, 81 L.Ed, 399. 

Miss.—^Hudson v. Stuart, 146 So. 611, 
166 Miss. 339. 

N.Y.—People v. Brennan, 255 N.T.S. 
331, 142 Misc. 226. 

61. N.H.—^Rosenblum v. Griffin, 197 
A. 701. 

Wash,—^Moran v. City of Seattle, 38 
P.2d 391, 179 Wash. 555. 

Divergent statement explained 

In one case the court stated gen¬ 
erally that the way of escape from 
the constitutional prohibition is by 
classification, but it is apparent, 
from subsequent discussion by the 
court, that it meant proper classifica¬ 
tion. 

Del.—Zink v. Kessler Trucking Co., 
190 A. 637. 

62. U.S.—Colgate v. Harvey, Vt., 56 
S.Ct. 252, 296 U.S. 404, 80 L.Ed. 299, 
102 A.L.R. 64—^Metropolitan Casu¬ 
alty Ins. Co. of New York v. Brow- 
hell, Ind., 65 S.Ct. 638, 294 U.S. 580, 
79 L.Ed. 1070, rehearing denied 55 
S.Ct. 647, 295 U.S. 767, 79 L.Ed. 
1708—^F. S. Royster Guano Co. v. 
Commonwealth of Virginia, Va., 40 
S.Ct. 560, 253 U.S. 412, 64 L.Ed. 
989. 

Gleason v. Carlson, D.C.Kan., 92 
• P.'Supp. 280~U. S, V. Nebo Orl Co., 
D.C.La., 90 P.Supp. 73, affirmed, C. 
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A., 190 F.2d 1003—Goesaert v. 

Cleary, D.C.Mich., 74 F.Supp. 735, 
affirmed 69 S.Ct. 198, 335 U.S. 464, 
93 L.Ed. 163—Borden v. Sparks, 
D.C.Ala., 54 F.Supp. 300. 

Ariz.—Corpus Juris quoted iu Valley 
Nat. Bank of Phoenix v. Glover, 159 
P.2d 292, 299, 62 Ariz. 538. 

Cal.—Ex parte West, 243 P. 55, 75 
Cal.App. 591. 

Colo.—Atkinson .v. City and County of 
Denver, 195 P.2d 977, 118 Colo. 
322. 

Fla.—Adams v. Adams, 2 So.2d 855, 
147 Fla. 267, appeal dismissed 
O’Keefe v. .Adams, 62 S.Ct.* 99, 314 
U.S. 572, 86 L.Ed. 464—State ex 
rel. Vars v. Knott, 184 So. 752, 135 
Fla. 206, followed in State ex reL 
Hardware Mut. Casualty Co. v. 
Knott, 185 So. 927, 136 Fla. 652, va¬ 
cated on other grounds State of 
Florida ex rel. Hardware Mut. Cas¬ 
ualty Co. V. Knott, 60 S.Ct. 72, 308 
U.S. 507, 84 L.Ed. 434, appeal dis¬ 
missed State of Florida ex rel. 
Vars V. Knott, ,60 S.Ct. 72, 308 U. 
S. 506, 84 L.Ed. 433—Brock v. Har- 
die, 154 So. 690, 114 Fla.'670. 

Ind.—Denny v. City of Muncie, 149 
N.E. 639, 197 Ind. 28. 

Md.—^Maryland Coal & Realty Co. v. 
Bureau of Mines of State, 69 A. 2d 
471, 193 Md. 627—Blaustein v. Lev¬ 
in, 4 A.2d 861, 176 Md. 423. 

Minn.—^Anderson v. City of St. Paul, 
32 N.W.2d 538, 226 Minn. 186. 

Mo.—State ex inf. McKittrick ex rel. 
Ham V. Kirby, 163 S.W.2d 990, 349 
Mo. 988. 

Neb.—Freeman v. City of Neligh, 53 
N.W.2d 67, 155 Neb. 651. 

N.jr.—^Zullo V. Board of Health of 
Woodhridge Tp., 88 A2d 625, 9 N.J. 
431. 

Eskridge v. Division of Alcoholic 
Beverage Control, 105 A.2d 6, 30 
N.J.Super. 472. 

N.D.—State for Benefit of Work¬ 
men’s Compensation Fund v. E. W. 
Wylie Co., 58 N.W.2d 76—Asbury 
Hospital V. Cass County, 7 N.W.2d 
438, 72 N.D. 359. 

Ohio.—State ex rel. Lourin v. Indus¬ 
trial Commission, 37 N.E.2d 595, 
138 Ohio SL 618. 
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tion to a certain class or classes,prescribing dif¬ 
ferent sets of rules for different classes,^4 or dis¬ 
criminating in favor of, or against, a certain class,®^ 


provided the classification or discrimination is rea¬ 
sonable, rather than arbitrary,and rests on a real 
and substantial difference or distinction which bears 


Youngstown Sheet & Tube Co. 
V. City of Youngstown, 108 N.E.2d 
571, 91 Ohio App. 431. 

Okl.—Corbett-Barbour Drilling Co. v. 
Hanna, 222 P.2d 376, 203 Okl. 372. 

Harris v. State, 122 P.2d 401, 74 
Okl.Cr. 13. 

S C.— ^Witt V. People’s State Bank of 
South Carolina, 164 S.E. 306, 166 
S.C. 1, 83 A.L.R. 1068. 

S.D.—Great Northern Ry. Co. v. 
Whitfield, 272 N.W. 787, 111 A.L.R. 
1475. 

Tex.—Harvey v. Morgan, Civ.App., 
272 S.W.2d 621—Reed v. City of 
Waco, Civ.App., 223 S.W.2d 247, 
error refused. 

Ex parte Tigner, 132 S.W.2d 885, 
139 Tex.Cr. 452, affirmed Tigper 
V. State of Texas, 60 S.Ct. 879, 310 
XJ.S. 141, 84 L.Bd. 1124, 130 A.L.R. 
1321, rehearing denied 60 S.Ct. 
1092, 310 IT.S. 659, 84 L.Bd. 1422. 
Utah.—^Carter v. State Tax Com¬ 
mission, 96 P.2d 727, 98 Utah 96, 
126 A.L.R. 1402. 

Ya.—Rice v. Commonwealth, 49 S. 

B.2d 342, 188 Va. 224, 3 A.L.R.2d 
1392. 

YT.Va.—Tweel v. West Virginia Rac¬ 
ing Commission, 76 S.E.2d 874, ap¬ 
peal dismissed 74 S.Ct. 123, 346 
U.S. 869, 98 L.Ed. 379. 

Wyo.—Ludwig v. Harston, 197 P.2d 
252, 65 Wyo. 134. 

11 C.J. p 830 note 60. 

Not every legislative classification 
is banned by the state and federal 
constitutional limitations guarantee¬ 
ing similarity of treatment to per¬ 
sons similarly situated. 

N.H.—H. P. Welch Co. v. State, 199 
A. 886. 

Labor unions 

' The section of state statute requir¬ 
ing labor unions to file financial 
statements with state department of 
labor is not unconstitutional as de¬ 
nying equal protection of the laws. 
U.S.—^Borden v. Sparks, D.C.AJa., 64 
P.Supp. 300. 

63. U.S.—Goesaert v. Cleary, D.C. 
Mich., 74 P.Supp. 735, affirmed 69 
S.Ct. 198, 335 U.S. 464, 93 L.Ed. 
163. 

Cal.—Werner v. Southern Cal. Asso¬ 
ciated Newspapers, 216 P.2d 826, 
35 Cal.2d 121, 13 A.L.R.2d 252. 
Conn.—Lyman v. Adorno, 52 A. 2d 702, 
133 Conn. 511. 

Mich.—In re Phillips, 9 N.W.2d 872, 
305 Mich. 636. 

Mo.—Thompson v. St. Louis-San 
Francisco Ry. Co., 69 S.W.2d 936, 
334 Mo. 958. 

N.M.—In re Santillanes, 138 P.2d 503, 
47 N.M. 140. 

N.D.—^Bratberg v. Advance-Rumely 
Thresher Co., 238 N.W. 652, 61 N. 
D. 452, 78 A.L.R. 1338. 


Okl.—Ex parte Strauch, 157 P.2d 201, 
80 Okl.Cr. 89. 

Pa.—Commonwealth v. Bell, 36 Pa. 
Dist. & Co. 146. 

R.L—Morrison v. Lamarre, 65 A.2d 
217, 75 R.I. 176. 

Tenn.—Scott v. Nashville Bridge Co., 
223, S.W. 844, 143 Tenn. 86. 

W.Va.—‘Chapman v. Huntington, W. 
Va., Housing Authority, 3 S.E.2d 
502, 121 W.Va. 319. 

12 C.J. p 1147 note 11. 

State may confine restrictions to 
classes which need them 
U.S.—^Karr v. Baldwin, D.C.Tex., 67 
P.2d 252. 

Imposition of statutory restraints 
on one class which are not imposed 
on another class is not prohibited by 
the equal protection clause of the 
constitution. 

US.—Metropolitan Casualty Ins. Co. 
of New York v. Brownell, Ind., 65 
S.Ct. 538, 294 U.S. 580, 79 L.Ed. 
1070, rehearing denied 55 S.Ct. 647, 
295 U.S. 767, 79 L.Ed. 1708. 

04. U.S.—De Soto Motor Corpora¬ 
tion V, Stewart, C.C.A.N.M., 62 P. 
2d 914. 

Carter v. School Bd. of Arlington 
County, D.C.Va., 87 P.Supp. 745, re¬ 
versed on other grounds, C.A., 182 
F.2d 631. 

Cal.—^In re Guthman’s Estate, 270 P. 

2d 875, 126 Cal.App.2d 408. 

Conn.—Lyman v. Adorno, 62 A2d 702, 
133 Conn. 611. 

Okl.—Wilson & Co. v. Hickey, 97 P. 

2d 664, 186 Okl. 324. 

Vt.—State V. Auclair, 4 A.2d 107, 
110 Vt. 147. 

Burdening different classes unequal- 
' ly 

Ark.—Bollinger v. Watson, 63 S.W.2d 
642. 

65. U.S.—People of State of New 
York ex rel. Bryant v. Zimmerman, 
N.Y., 49 S.Ct. 61, 278 U.S. 63, 73 L. 
Ed. 184, 62 A.L.R. 785. 

Ariz.—Schrey v. Allison Steel Mfg. 

Co., 255 P.2d 604, 75 Ariz. 282. 
Ill.—People V. Saltls, 160 N.E. 86, 
328 Ill. 494, appeal dismissed Sal- 
tis V. People of State of Illinois, 
48 S.Ct 630, 277 U.S. 675, 72 L.Bd. 
996. 

Mont—Mills V. State Board of 
Equalization, 33 P.2d 663, 97 Mont. 
13. 

N.H.—State v. Moore, 13 A2d 143, 91 
N.H. 16. 

66. U.S.—^Hernandez v. State of 
Texas, 74 S.Ct 667, 347 U.S. 475, 
98 L.Ed. 866—New York Rapid 
Transit Corporation v. City of New 
York, N.Y., 68 S.Ct 721, 303 U.S. 
673, 82 L.Ed, 1024, rehearing de¬ 
nied 68 S.Ct 938, 304 U.S. 688, 82 
L.Ed. 15,48—Brooklyn & Queens 


Transit Corporation v. City of New 
York, N.Y., 58 S.Ct 721, 303 U.S. 
573, 82 L.Ed. 1024, rehearing denied 
68 S.Ct 938, 304 U.S. 688, 82 L. 
Bd. 1548—Old Dearborn Distrib¬ 
uting Co. V. Seagram-Distillers 
Corporation, Ill,, 57 S.Ct 139, 299 

U. S. 183, 81 L.Ed. 109, 106 A.L.R. 
1476—McNeil v. Joseph Triner Cor¬ 
poration, 111., 57 S.Ct 139, 299 U. 
S. 183, 81 L.Ed. 109, 106 A.L.R. 1476 
—Bayside Pish Plour Co. v. Gen¬ 
try, Cal., 56 S.Ct 613, 297 U.S. 422, 
80 L.Ed. 772—^Kansas City South¬ 
ern Ry. Co. V. Road Improvement 
Dist No. 6 of Little River County, 
Ark., 41 S.Ct. 604, 256 U.S. 658, 65 
L.Ed. 1151—^P. S. Royster Guano 
Co. V. Commonwealth of Virginia, 
Va., 40 S.Ct 660, 253 U.S. 412, 64 
L.Ed. 989. 

Eastman v. Yellow Cab Co., C. 
A.Ill., 173 P.2d 874—Queensboro 
Parms Products v. Wickard, C.C.A. 
N.Y., 137 P.2d 969—Carleton Screw 
Products Co. V. Pleming, C.C.A. 
Minn., 126 P.2d 637, certiorari de¬ 
nied 63 S.Ct 64, 317 U.S. 634, 87 
L.Ed. 511—Standard Oil Co. of Cal. 

V. U. S., C.C.A.Cal., 107 P.2d 402, 
certiorari denied 60 S.Ct. 469, 309 
U.S. 664, 84 L.Ed. 1003, rehearing 
denied 60 S.Ct 708, 309 U.S. 697, 84 
L.Ed. 1036, certiorari denied 60 S. 
Ct 715, 309 U.S. 673, 84 L.Ed. 1019 
—^De Soto Motor Corporation v. 
Stewart, C.C.A.N.M., 62 P.2d 914— 
Sproles V. Binford, D.C.Tex., 52 P. 
2d 730, followed in J. H. McLeaish 
& Co. V. Binford, D.C.Tex., 52 P.2d 
737. 

Pyeatte v. Board of Regents of 
University of Okl., D.C.Okl., 102 
P.Supp. 407, affirmed 72 S.Ct 567, 
342 US, 936, 96 L.Ed. 696—Ex 

parte Wells, D.C.Cal., 99 P.Supp. 
320, reversed on other grounds, 

C. A., Duffy V. Wells, 201 P.2d 503 
—Gleason v. Carlson, UC.Kan., 92 
P.Supp. 280—Michael v, St. Paul 
Mercury Indem. Co., D.C.Ark., 92 
P.Supp. 140—U S. V. Nebo Oil Co., 

D. C.La., 90 P.Supp. 73, affirmed, C. 
A., 190 P.2d 1003—Currency Serv¬ 
ices V. Matthews, D.C.Wis., 90 P. 
Supp. 40—Turman v. Duckworth, 
D.C.Ga., 68 P.Supp.‘744, appeal dis¬ 
missed 67 S.Ct 21, 329 US. 675, 
91 L.Ed. 596, rehearing denied 67 S. 
Ct 296, 329 U.S, 829, 91 L.Ed. 704 
—^Davidowitz v. Hines, D.C.Pa., 30 
P.Supp. 470, affirmed 61 S.Ct 399, 
312 US. 52, 85 L.Ed. 681—Indian¬ 
apolis Brewing Co, v. Liquor Con¬ 
trol Commission of Michigan, D.C. 
Mich., 21 P.Supp, 969—U S. v. 
Standard Oil Co. of California, D. 
C.Cal., 21 P.Supp. 645—Joseph 
Triner Corporation v. Arundel, D. 
C.Minn., 11 P.Supp. 146—^American 
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Press Co. v. Grosjean, D.C.Lia., 10 
F.Supp. 161. affirmed Grosjean v. 
American Press Co., 56 S.Ct. 444, 
297 U.S. 233, 80 L.Ed. 660. 

Marcus Brown Holding: Co. v. 
Feldman, B.C-H-T., 269 F. 306, af¬ 
firmed 41 S.Ct. 465', 256 U.S. 170, 
65 L.Bd. 877—Johnston v. Kenne- 
cott Copper Corp., Alaska, 248 -P. 
407, 160 C.C.A. 417. 

Ariz.—Schrey v. Allison Steel Mfg". 
Co., 255 P.2d 604, 75 Ariz. 282. 

Ark.—^Kelso v. Bush, 89 S.W.2d 594, 
191 Ark. 1044—Bollinger v. Wat¬ 
son, 63 S.W.2d 642. 

Cal.—-Sei Fujii v. State,’ 242 P.2d 617, 
38 Cal.2d 718—Werner v. Southern 
Cal. Associated Newspapers, 216 P. 
2d 825, 35 iCal.2d 121, 13 A.L.R,2d 
252—Bel Mar Canning Co. v. Payne, 
175 P.2d 231, 29 Cal.2d 380— Corptis 
Juris Secundtim cited in In re Her¬ 
rera, 143 P.2d 345. 348, 23 Cal.2d 
206—Sacramento Municipal Util¬ 
ity Bist. V. Pacific Gas & Electric 
Co., 128 P.2d 529, 20 Cal.2d 684, 
certiorari denied Pacific Gas & 
Elec. Co. V. Sacramento Municipal 
Utility Bist, 63 S.Ct 530, 318 U.S. 
759, 87 L.Ed. 1132—Fullerton pil 
Co. V. Johnson, 39 P.2d 796, 2 Cal. j 
2d 162—In re Tetsubumi Tano's j 
Estate, 206 P. 995, 188 Cal. 645, j 
Corpus Juris Secundum cited in 
Ventura County v. Southern Cali¬ 
fornia Edison Co., 193 P.2d 512, 
519, 85 Cal,App.2d 529. 

Corpus Juris quoted in People 
V. Gidaly, 93 P.2d 660, 664, 35 Cal. 
App.2d Supp. 7 58. 

Colo.—Champlin Refining Co. v. 
Cruse. 173 P.2d 213, 115 Colo. 329— 
Briverless Car Co. v. Armstrong, 
14 P.2d 1098, 91 Colo. 334. 

Conn.—Lyman v. Adorno, 52 A.2d 
702, 133 Conn. 511—Silver v. Sil¬ 
ver, 143 A. 240, 108 Conn. 371, 65 
A.L.R. 943, affirmed 50 S.Ct 57, 280 
U.S, 117, 74 L.Ed. 221, 65 A.L.R. 
939. 

Bel.—Zink v. Kessler Trucking Co., 
Super., 190 A. 637. 

Fla.—Liquor Store v. Continental 
Bistilling Corp., 40 So. 2d 371— 
Loftin V. Crowley's Inc., 8 So.2d 
909, 150 Fla. 836, 142 A.L.R. 626, 
certiorari denied 63 S.Ct. 60, 317 
U.S. 661, 87 L.Ed. 531—State v. 
Quigg, 114 So. 859, 94 Fla. 1056. 

Idaho.—State v. Evans, 245 P.2d 788, 
73 Idaho 50. 

Ill,—Toungquist v. City of Chicago, 
90 N.B.2d 205, 405 Ill. 21—Metro¬ 
politan Trust Co. v. Jones, 51 N.E. 
2d 256, 384 Ill, 248, 149 A.L.R. 1416 
—^People ex rel. Heydenreich v. 
Lyons, 30 N.E.2d 46, 374 Ill. '557, 
132 A,L.R. 611—^I^eople ex rel. 
Busch V. Ladwig, 7 N.E,2d 313, 365 
Ill. 574—People v, Saltis, 160 N.E. 
86, 328 Ill. 494, appeal dismissed 
Saltis V. People of State of Illinois, 
48 S.Ct 630, 277 U.S. 575, 72 L.Ed. 
995.' 


ihd.—Stith Petroleum Co. v. Bepart- 
ment of Audit and Control of In¬ 
diana, 5 N.E.2d 517—Shedd v. Au¬ 
tomobile Ins. Co., 196 N.E. 227— 
Fountain Park Co. v. Hensler, 155 
N.E. 465, 199 Ind. 95, 50 A.L.R. 
1518—Benny v. City of Muncie, 
149 N.E. 639, 197 Ind. 28. 

Iowa.—^Bickinson v. Porter, 35 N.W. 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct 88, 338 U.S. 843, 94 
L.Ed. 615. ■ 

Ky.—Burrow v. Kapfhammer, 146 S. 
W.2d 1067, 284 Ky. 753—Fischer v. 
Grieb, 113 S.W.2d 1139, 272 Ky. 166 
—^Withers v. Board of Brainage 
Com’rs of Webster County, 110 S. 
W.2d 664, 270 Ky. 732—Priest v. 
State Tax Comnaission, 80 S.W.2d 
43, 258 Ky. 391—Commonwealth v. 
Hatfield Coal Co., 217 S.W. 125, 186 
Ky. 411, 

La.—State Bd. of Medical Exaffii- 
' ners v. Beatty, 55 So.2d 761, ,220 
La. 1—State v. Chisesi, 175 So. 453,. 
187 La. 675—State ex rel. Civello 
V, City of New Orleans, 97 So. 440, 
154 La. 271, 33 A.L.R. 260. 

Me.—Maine Unemployment Compen¬ 
sation Commission v. Androscoggin 
Junior, 16 A.2d 252, 137 Me. 154— 
State V. King, 188 A. 775, 135 Me. 
5—State V. Old Tavern Farm, 180 
A. 473, 133 Me. 468, 101 A.L.R. 
810—State v. Cohen, 177 A. 403, 
133 Me. 293. 

Md.—In re Careful Laundry, 104 A. 
2d 813, 204 Md. 360—Celanese Corp. 
of America v. Bavis, 47 A.2d 379, 
186 Md. 463—U. S. Mortg. Co. v. 
Matthews, 173 A. 903, 167 Md. 383, 
reversed on other grounds 55 S.Ct. 
168, 293 U.S. 232, 79 L.Ed. 279. 

Mass.—^McQuade v. New York Cent. 
R, Co., 68 N.E.2d 185, 320 Mass. 
35—^Howes Bros. Co. v. Massachu¬ 
setts Unemployment Compensation 
Commission, 6 N.E.2d 720, certio¬ 
rari denied 57 S.Ct. 434, 300 U.S. 
657, 81 L.Ed. 867—Commonwealth 
V. Milieu, 194.N.E. 46^, 289 Mass. 
441—iComnionwealth v. Reardon, 
185 N.E. 40, 282 Mass. 345—Long 

V. Co-operative League of America, 
140 N.E. 811, 246 Mass. 235. 

Mich.—In re Phillips, 9 NW.2d 872, 
305 Mich. 636—^People v. Chapman, 
4 N.W,2d 18, 301 Mich. 684—Trib- 
bett V. Vil^lage of Marcellus, 293 
N.W. 872, 294 Mich.'607, followed 
in Rood v. City of Lapeer, 293 
N.W. 878, 294 Mich. 621—Miller v. 
Betroit Sav. Bank, 286 N.W. 803, 
289 Mich. 494—Little v. American 
State Bank of Bearborn, 249 N.W. 
22, 263 Mich. 645'. 

Minn.—^Anderson v. City of St Paul, 
32 N.W.2d 638, 226 Minn. 486— 
Bimke v. Finke, 295 N.W. 75, 209 
Minn. 29—State v. Pehrson, 287 N. 

W. 313, 205 Minn. 673, 123 A.L.R. 
1045—State ex rel. Equity Farms 
V. Hubbard, 280 N.W; 9. 

Mo.—St. Louis Union Trust Co. v. 
State, 165 S.W.2d 107, 348 Mo. 725, 
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certiorari denied State of Missouri 

V, St Louis Union Trust Co., G2 
S.Ct 485, 314 U.S. 700, 86'L.Ed. 560 
—Hull V. Baumann, 131 S.W.2d 721, 
345 Mo. 159—Hines v. Hook, 89 S. 

W. 2d 52, 338 Mo. 114. 

Mont—State v. Safeway Stores, 76 
P.2d 81—Mills V. State Board of 
Equalization, S3 P.2d 563, 97 Mont 
13—State V. Loomis, 242 P. 344, 

. 75 Mont 88. 

Neb.—State v. First State Bank of 
Alliance, 239 N.W. 646, 122 Neb. 
109. 

]^ev.—In re Walters’ Estate, 104 P. 
2d 968, 60 Nev. 172. 

N.H.—State v. Moore, 13 A. 2d 143, 
91 N.H. 16—H. P. Welch Co. v. 
State, 199 A. 886, 89 N.H. 428, 120 
A.L.R. 282, affirmed 69 S.Ct 438, 
306 U.S. 79, 83 L.Ed. 600. 

N.J.—Jamouneau v. Hamer, 109 A. 
2d 640, 16 N.J. 500, certiorari de¬ 
nied 75 S.Ct 680, 349 U.S. 904, 99 
L.Ed. 1241—Zullo V. Board of 
Health of Woodbridge Tp., 88 A.2d 
625, 9 N.J. 431—Board of Health 
of Weehawken Tp., Hudson County 
v. New York Cent R. Co., 72 A.2d 
511, 4 N.J. 293—Washington Nat. 
Ins. Co. V. Board of Review of N. 
J. Unemployment Compensation 
Commission, 64 A.2d 443, 1 N.J. 
545. 

Weimar Storage Co. v. Dill, 143 
A. 438, 103 N.J.Eq. 307. 

N.M.—State v. Sunset Bitch Co., 145 
P.2d 219, 48 N.M. 17. 

N.Y.—^People v. Bohnke, 38 N.E.2d 
478, 287 N.Y. 154, certiorari denied 
Bohnke v. People of State of New 
York, 62 S.Ct 1034, 816 U.S. 667, 
86 L.Ed. 1743, rehearing denied 
62 S.Ct 1306, 316 U.S. 7l3, 86 L. 
Ed. 1778—Merchants Refrigerating 
Co. V. Taylor, 9 N.E.2d 799, 275 N. 
Y. 113. 

In re Cole’s Estate, 261 N.Y.S. 35, 
237 App.Div. 372, affirmed 189 N.E. 
737, 263 N.Y. 643—^Barns v. Dairy¬ 
men’s League Co-op. Ass’n, 222 N. 
Y.S. 294, 220 App.Div. 624. 

A. E. F.'s Inc, V. City of New 
York, 58 N.Y.S.2d 90, 185 Miso. 812, 
affirmed 59 N.Y.S.2d 397, 269 App. 
Div. 1020, reversed on other 
grounds 68 N.E.2d 177, 295 N.Y. 381 
—Billie Knitwear v. New York Life 
Ins. Co., ,22, N.Y.S.2d 324. 174 Misc. 
978, affirmed 27 N.Y.S.2d 328, 262 
App.Div. , 714, appeal granted 28 
N.Y.S.2d 726, 262 App.Div. 743, af¬ 
firmed 43 N.E.2d 80, 288 N.Y. 682— 
•Russo V. Morgan, 21 N.Y.S.2d 637, 
174 Misc. 1013—Gould v. Bennett 
276 N.Y.S. ,113, 153 Misc. 818. 

People ex rel. Village of Larch- 
mont V. Gilbert 137 N,Y.S.2d 389 
, —General Elec. Co. v. S. K3ein-on- 
the-Square, Inc., 121 N.Y.S.2d 37. 
Ohio.—State ex rel. Lourin v. Indus¬ 
trial Commission, 37 N.E.2d 695, 
138 Ohio St 618;—City of Xenia v. 
Schmidt. 130 N.E. 24, 101 Ohio St. 
437. 
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a just and reasonable relation to the legislation or | the subject or object thereof,and provided also 


State ex rel. Mecartney v. Hum¬ 
mel, App., 81 Nr.E.2d 799, affirmed 
80 N.B.2d 436, 150 Ohio St. 19. 

Standard “Tote” Inc. v. Ohio 
State Racing Commission, Com.Pl., 
121 N.E.2d 463—City of Columbus 
ex rel. Falter v. Columbus Metro¬ 
politan Housing Authority, Com. 
PL, 67 N.E.2d 338, affirmed 68 N.E. 
2d 108. 

Okl.—Corbett-Barbour Drilling Co. v. 
Hanna, 222 P.2d 376, 203 Okl. 372— 
Skinner v. State ex rel. Williamson, 
115 P.2d 123, 189 Okl. 235, reversed 
on other grounds 62 S.Ct. 1110, 316 

U. S. 535, 86 L.Ed. 1655, conformed 
to 155 P.2d 715, 195 Okl. 106. 

Or.—State ex rel. Veatch v. Franklin, 
98 P.2d 724, 163 Or. 500—Savage 

V. Martin, 91 P.2d 273, 161 Or. 660 
—Campbell v. Aldrich, 79 P.2d 257, 
appeal dismissed 59 S.Ct. 87, 305 

U. S. 559, 83 L.Ed. 352—State v. 
Burckhard, 294 P. 1103, 135 Or. 86 
—Corpus Juris cited iu In re Ore¬ 
gon Tunnel Dist. No. 1, 253 P. 1, 
2, 120 Or. 594—State v. Savage, 
184 P. 567, 96 Or. 63, rehearing 
denied 189 P. 427, 96 Or. 53. 

Pa.—iCommonwealth ex rel. Sullivan 

V. Ashe, 188 A. 841, 325 Pa. 305, 
certiorari granted 57 S.Ct. 924, 301 

U. S. 675, 81 L.Ed. 1336, affirmed 58 
S.Ct, 59, 302 U.S. 51, 82 L.Ed. 43. 

Baranovich v. Horwatt, 173 A. 
676, 113 Pa.Super. 467—Appeal of 
J. A. Young & Co., 160 A. 151, 105 
Pa. Super. 153. 

Tenn.—In re Holliday’s Estate, 177 
S.W.2d 826, 180 Tenn. 646—Wil¬ 
liams V. State, 293 S.W. 757, 155 
Tenn. 864. 

Tex.—State v. Standard Oil Co., 107 
S.W.2d 550, 130 Tex. 313. 

Harvey v. Morgan, Civ.App., 272 
S.W.2d 621—^Nichols v. Park, Civ. 
App., 119 S.W.2d 1066—Mims v. 
City of Fort Worth, Civ.App., 61 S. 

W. 2d 539. 

Ex parte Ferguson, 132 S,W.2d 
408. 137 Tex.Cr. 494, followed in Ex 
parte Patterson, 132 S.W.2d 411, 
137 Tex.Cr. 504, Ex parte Williams, 
132 S.W,2d 411, 137 Tex.Cr. 514, 
Ex parte Yates, 132 S.W.2d 412, 137 
Tex.Cr. 515, and Ex parte Sudderth, 
132 S.W.2d 412, 137 Tex.Cr. 506. 
Utah.—State v. Mason, 78 P.2d 920, 
117 A.L.R. 330. 

Vt.—State V. Auclair, 4 A.2d 107, 110 
Vt. 147. 

Va.—Virginia Electric & Power Co. 

V. Commonwealth, 194 S.E. 775— 
Farmers* & Mechanics’ Benev. Fire 
Ins. Ass’n of Roanoke and Bote¬ 
tourt Counties v. Horton, 160 S.E. 
315, 157 Va. 114. 

Wash.—Senior Citizens League v. De¬ 
partment of Social Sec. of Wash., 
228 P,2d 478, 38 Wash.2d 142— 
Kelleher v. Minshull, 119 P.2d 302, 
11 Wash.2d 380—State ex rel. 
Northern Pac. Ry. Co. v. Henne- 


ford, 99 P.2d 616, 3 Wash.2d 48— 
Lloyd Garretson Co. v. Robinson, 
35 P.2d 604, 178 Wash. 601—State 
ex rel. Scott v. Superior Court for 
Thurston County, 24 P.2d 87, 173 
Wash. 547—State v. Jones, 243 P. 
1, 137 Wash. 556—^Northern Cedar 
Co. V. French, 230 P. 837, 131 Wash. 
394, modified on other grounds 233 ^ 
P. 39, 133 Wash. 692, and error 
dismissed Northern Cedar Co. v. 
Gloyd, 46 S.Ct. 204, 270 U.S. 625, 
70 L.Ed. 767—State v. Superior 
Court of Washington for King 
County, 193 P. 226, 113 Wash. 54, 
followed in State v. Morris, 194 P. 
898, 114 Wash. 700—^Allen v. City 
of Bellingham, 163 P. 18, 95 Wash. 
12 . 

Wis.—^Dunmore Co. v. Smader, 13 
N.W.2d 915, 245 Wis. 300. 

Wyo.—Kenosha Auto Transport Corp. 
V. City of Cheyenne, 100 P.2d 109, 
55 Wyo. 298. 

12 C.J. p 1147 note 15, p 1148 note 
18. 

One of the most sensible tests of 
validity of a classification in a stat¬ 
ute is whether any substantial favor 
is gained by one class or any greater 
burden is fastened on the other by 
reason of the classification. 

Ohio.—Youngstown Sheet & Tube Co. 
V. City of Youngstown, 108 N.E.2d 
571, 91 Ohio App. 431. 

67. U.S.—Skinner v. State of Okl. 
ex rel. Williamson, Okl., 62 S.Ct. 
1110, 816 U.S. 535. 86 L.Ed. 1655, 
conformed to 155 P.2d 715, 195 Okl. 
106—Old Dearborn Distributing Co. 
V. Seagram-Distillers Corporation, 
Ill., 57 S.Ct. 139, 299 U.S. 183, 81 
L.Ed. 109, 106 A.L.R. 1476—McNeil 
V. Joseph Triner Corporation, Ill., 
67 S.Ct. 139, 299 U.S. 183, 81 L.Ed. 
109, 106 A.L.R. 1476—Bayside Pish 
Flour Co. V. Gentry, Cal., 56 S.Ct. 
613, 297 U.S. 422, 80 L.Ed. 772, af¬ 
firmed 56 S.Ct. 86, 296 U.S. 660, 80 
L.Ed. 470, vacated on other 
grounds 56 S.Ct. 166, 296 U.S. 547, 
80 L.Ed. 338—Power Mfg. Co. v. 
Saunders, Ark., 47 S.Ct. 678, 274 
U.S. 490, 71 L.Ed. 1165-P. S. Roy¬ 
ster Guano Co. v. Commonwealth 
of Virginia, Va., 40 S.Ct. 660, 253 
U.S. 412, 64 L.Ed. 989. 

Hayes v. U. S., C.C.A.Okl., 112 P. 
2d 417—^Brierley v. Commercial 
Credit Co., D.C.Pa., 43 P.2d 724, 
affirmed, C.G.A., 43 P.2d 730, certio¬ 
rari denied 51 S.Ct. 182, 282 U.S. 

: 897, 75 L.Ed. 790—Sneed v. Shaf¬ 
fer Oil & Refining Co., C.C.A.Okl., 
35 P.2d 21. 

Ex parte Wells, D.C.Cal., 99 P. 
Supp. 320, reversed on other 
grounds, C.A., Duffy v. Wells, 201 
P.2d 603—Gleason v. Carlson, D.C 
Kan., 92 F.Supp. 280—^U. S. v. Ne- 
bo Oil Co., D.C.La., 90 F.Supp. 73, 
affirmed, C.A., 190 P.2d 1003—^1-^anz- 
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ram v. O’Donnell, D.C.Minn., 48 P. 
Supp. 74—^Davidowitz v. Hines, D. 
C.Pa., 30 F.Supp. 470, affirmed 
Hines v. Davidowitz, 61 S.Ct. 399, 
312 U.S. 52, 85 L.Ed. 581—Joseph 
S. Pinch & Co. v. McKittrick, D.C. 
Mo., 23 F.Supp. 244—Joseph Triner 
Corporation v. Arundel, D.C.Minn., 

II F.Supp. 145—American Press 
Co. V. Grosjean, D.C.La., 10 F.Supp. 
161, affirmed Grosjean v. American 
Press Co., 56 S.Ct. 444, 297 U.S. 
233, 80 L.Ed. 660. 

Ala.—Opinion of the Justices, 41 So. 

2d 775, 252 Ala. 527. 

Ark.—Bollinger v. Watson, 63 S.W. 
2d 642. 

Cal.—^Werner v. Southern Cal. Asso¬ 
ciated Newspapers, 216 P.2d 825, 35 
Cal.2d 121, 13 A.L.R.2d 252—Los 
Angeles County v. Southern Cal. 
Tel. Co., 196 P.2d 773, 32 Cal.2d 
378—Torao Takahashi v. Pish and 
Game Commission, 185 P.2d 805, 
SO Cal.2d 719, reversed on other 
grounds 68 S.Ct. 1138, 334 U.S. 
410, 92 L.Ed. 1478—Ferrante v. 
Pish & Game Commission of Cal., 
175 P.2d 222, 29 CaL2d 365—Sacra¬ 
mento Municipal Utility Dist. v. 
Pacific Gas & Elec. Co., 128 P.2d 
529, 20 Cal.2d 684, certiorari de¬ 
nied Pacific Gas & Elec. Co. v. Sac¬ 
ramento Municipal Utility Dist., 63 
S.Ct. 530, 318 U.S. 759, 87 L.Ed. 
1132—Butterworth v. Boyd, 82 P. 
2d 434, 12 CaL2d 140. 

People V. George, 109 P.2d 404, 42 
Cal.App.2d 568. 

Corpus Juris q,uoted in People v. 
Gidaly, 93 P.2d 660, 664, 35 Cal.App. 
2d Supp. 758. 

Colo.—Champlin Refining Co. v. 

Cruse, 173 P:2d 213. 115 Colo. 329. 
Conn.—Silver v. Silver, 143 A. 240, 
108 Conn. 371, 65 A.L.R. 943, af¬ 
firmed 50 S.Ct. 67, 280 U.S. 117, 74 
L.Ed. 221, 65 A.L.R. 939. 

Del.—Zink v. Kessler Trucking Co., 
Super., 190 A. 637. 

Fla,—^Rodriguez v. Jones, 64 So.2d 
278—Hunter v. Flowers, 43 So.2d 
435, 14 A.L.k.2d 447—Liquor Store 
V. Continental Distilling Corp., 40 
So.2d 371—State ex rel. Watson v. 
Lee, 24 So.2d 798, 157 Fla. 62, 163 
A.L.R. 862. 

Ill.—Ronda Realty Corp. v. Lawton, 

III N.E.2d 310, 414 Ill. 313—Il¬ 
linois Bell Tel. Co. v. Board of Re¬ 
view of Dept, of Labor, 107 N.E.2d 
832, 413 Ill. 36—People ex rel. Hey- 
denreich v. Lyons, 30 N.E.2d 46, 
374 Ill. 557, 132 A.L.R. 511—Jo¬ 
seph Triner Corporation v. McNeil, 

2 N.E.2d 929, 363 Ill. 669, 104 A.L. 
R. 1435, affirmed McNeil v. Joseph 
Triner Corporation, 57 S.Ct. 139, 
299 U.S. 183, 81 L.Ed. 109, 106 A. 
L.R. 1476—^Weksler v. Collins, 147 
N.E. 797, 317 Ill. 132, error dis¬ 
missed 47 S.Ct. 449, 273 U.S. 779, 
71 L.Ed. 888. 
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Ind,—State ex rel. Jackson v. Mid¬ 
dleton, 20 N.E.2d 509, 215 Ind. 219 
—State ex rel. Jackson v. Middle- 
ton, 19 N'.E.2d 470, 216 Ind. 219— 
Shedd V. Automobile Ins. Co., 196 
N.B. 227. 

Iowa.—Dickinson v. Porter, 85 N'.W. 
2d 66, 240 Iowa 893, appeal dis¬ 
missed 70 S.Ct. 88, 338 U.S. 843, 94 
L.Bd. 615. 

La.—^Peck v. City of New Orleans, 
5 So.2d 508, 199 La. 76—State v. 
Chisesi, 175 So. 463, 187 La. 675. 

Md.—In re Careful Laundry, 104 A. 
2d 813, 204 Md. 360—Allen v. Dov- 
ell, 66 A.2d 795, 193 Md. 359— 
Robey v. Broersma, 26 A. 2d 820, 
181 Md. 325, reversed on other 
grounds 29 A.2d 828, 181 Md. 325, 
146 A.L.R. 687—Adams v. County 
Com’rs of St. Mary*s County, 26 
A.2d 377, 180 Md. 550—Blaustein 
V. Levin, 4 A.2d 861, 176 Md. 423 
—^Kelman v. Ryan, 163 A. 593, 163 
Md. 519. 

Mass.—Mulligan v. Hilton, 24 N.E. 
2d 676, 305 Mass. 5, 133 A.L.R. 376 
—In re Opinion of the Justices, 22 
N.E.2d 49, 303 Mass. 631, 123 A.L.R. 
199—^Howes Bros. Co. v. Massa¬ 
chusetts Unemployment Compen¬ 
sation Commission, 5 N.E.2d 720, 
certiorari denied 57 S.Ct. 434, 300 

U. S. 657, 81 L.Ed. 867. 

Mich.—G-odsol v. Michigan Unem¬ 
ployment Compensation Commis¬ 
sion. 5 N.W.2d 519, 302 Mich. 652, 
142 A.L.R. 910—Miller v. Detroit 
Sav. Bank. 286 N.W. 803, 289 Mich. 
494. 

Minn.—Dimke v. Pinke, 295 N.W. 75, 
209 Minn. 29—State v. Pehrson, 
287 N.W. 313, 205 Minn 573, 123 
A.L.R. 1045. 

Miss.—Clark v. State, 152 So. 820, 
129 Miss. 369—State ex rel. Jordan 

V. Gilmer Grocery Co., 125 So. 710, 
156 Miss. 99. 

Mo.—State ex inf. McKittrick ex rel. 
Ham V. Kirby, 163 S.W.2d 990, 349 
Mo. 988. 

Mont.—^Mulholland v. Ayers, 99 P.2d 
234, 109 Mont. 558—State v. Safe¬ 
way Stores, 76 P.2d 81. 

Neb.—Propst v. Board of Education¬ 
al Lands & Funds, 55 N.W.2d 653, 
156 Neb. 226, certiorari denied 74 
S.Ct. 39, 346 U.S. 823, 98 L.Ed. 348 
—^Webber v. City of Scottsbluff, 3 
N.W.2d 635, 141 Neb. 363. 

N.H.—H. P. WeTcli Co. v. State, 199 
A, 886, 89 N.H. 428, 120 A.L.R. 282, 
affirmed 59 S.Ct. 438, 306 U.S. 79, 83 
L.Ed. 500—^Rosenblum v. Griffin, 
197 A. 701. 

N.J.—De Monaco v. Renton, 113 A.2d 
782, 18 N.J, 352—^Jamouneau v. 
Harner, 109 A.2d 640, 16 N.J. 500, 
certiorari denied 75 S.Ct. 580, 349 
U.S. 904, 99 L.Ed. 1241—Washing¬ 
ton Nat. Ins. Co. v. Board of Re¬ 
view of N. J. Unemployment Com¬ 
pensation Commission, 64 Au2d 443, 
1 N.J. 545. i 


Singer Sewing Mach. Co. v. New 
Jersey Unemployment Compensa¬ 
tion Commission, 27 A. 2d 889, 128 
N.J.Law 611, affirmed 31 A.2d 818, 
130 N.J.Law 173. 

Weimar Storage Co. v. Dill, 143 
A. 438, 103 N.J.Eq. 307. 

N.T.—Merchants Refrigerating Co. v. 
Taylor. 9 N.E.2d 799, 275 N.Y. 113. 

Packer Collegiate Institute v. 
University of State of N. Y., 76 
N.Y.S.2d 499, 273 App.Div. 203, re¬ 
versed on other grounds 81 N.E.2d 
80, 298 N.Y. 184—Myer v. Myer, 66 
N.Y.S.2d 83, 271 App.Div. 465, mo¬ 
tion dismissed 66 N.Y.S.2d 618, 271 
App.Div. 823, appeal granted 66 
N.Y.S.2d 030, 271 App.Div. 869, af¬ 
firmed 73 N.E.2d 562, 296 N.Y. 979. 

People ex rel. Village of Law¬ 
rence V. Kraushaar, 89 N.Y.S.2d 
685, 195 Misc. 487. 

People ex rel. Village of Larch- 
mont V. Gilbert. 137 N.Y.S.2d 389 
—Citron v. Mangel Stores Corp., 
50 N.Y.S.2d 416, affirmed 51 N.Y.S. 
2d 754, 268 App.Div. 905, appeal de¬ 
nied 52 N.Y.S.2d 579, 268 App.Div. 
978. 

N.D.—State for Benefit of Workmen's 
Compensation Fund v. E. W. Wylie 
Co., 58 N.W.2d 76. 

Ohio.—State ex rel. Mecartney v. 
Hummel, App., 81 N.E. 2d 799, af¬ 
firmed 80 N.E.2d 436, 160 Ohio St. 
19. 

Okl.—Harris v. State, 122 P.2d 401, 
74 Okl.Cr. 13. 

Or.—State v. .Pirkey, 281 P.2d 698, 
203 Or. 697—Kenji Namba v. Mc- 
Court, 204 P.2d 569, 185 Or. 579 
—Uorpns Juris cited in In re Ore¬ 
gon Tunnel Dist. No. 1, 253 P. 1, 2, 
120 Or. 594. 

Pa.—Rich Hill Coal Co. v. Bashore, 
7 A,2d 302; 334 Pa. 449. 

S.C.—^Ashmore v. Greater Greenville 
Sewer Dist., 44 S.E.2d‘ 88, 211 S.C. 
77, 173 A.L.R. 397—State v. Ross, 
194 S.E. 439—^Duke Power Co. v. 
Bell, 152 S.E. 865, 156 S.C. 299— 
Harrison v. Caudle, 139 S.E. 842, 
141 S.C. 407. . I- 

Tenn,—^Williams v. State, 293 S.W. 
757, 155 Tenn. 364. 

Tex.—^Mumme v. Marrs, 40 S.W.2d 
31, 120 Tex. 383. 

Utah.—State v. Mason, 78 P.2d 920, 
117 A.L.R. 330. ■ 

Va.—C. I. T. Corporation v. Common¬ 
wealth, 149 S.E. 523, 153 Va. 57. 

Wash.—Bauer v. State, 110 P.2d 154, 
7 Wash.2d 476. 

Wis.—^Brennan v. City of Milwau¬ 
kee, 60 N.W.2d 704, 265 Wls. 52— 
Page V. Milwaukee County, 283 
N.W. 833, 230 -Wis. 331—Sammar- 
co V. Boysa, 215 N.W. 446, 193 

: Wis. 642, 55 A.L.R. 370. 

12 C.J. p 1149 notes 19, 20. 

" Classification must he germane to 

; purpose of law 

, Cal.—People v. Gidaly, 93 P.2d 660, 

f 35 Cal.App.2d Supp. 758. 
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Mich.—^Kelley v. Boyne, 214 N.W. 

316, 239 Mich. 204, 63 A.L.R. 273. 
N.H.—H. P. Welch Co. v. State, 199 
A. 886, 89 N.H. 428, 120 A.L.R. 282, 
affirmed 59 S.Ct. 438, 306 U.S. 79, 83 
D.Ed. 500. 

Wis.—^Weco Products Co. v. Reed 
Drug Co., 274 N.W. 426—In re 
Christoph, 237 N.W. 134, 205 Wis. 
418, followed in In re Lunde, 237 
N.W. 138, 205 Wis. 429, In re Coo- 
gan, 237 N.W. 139. 205 Wis. 430, 
In re Breckenridge, 237 N.W. 139, 
205 Wis. 431, and Reudebusch v. 
City of Beaver Dam, 238 N.W. 288, 
205 Wis. 433. 

Qualities or attributes of class 
To Justify classification for pur¬ 
poses of legislation under state con¬ 
stitution not only must the class it¬ 
self be germane to the purpose of the 
law but the individual components 
of the class must be characterized by 
some substantial qualities or attri¬ 
butes which suggest the need for 
and the propriety of the legislation. 
Cal.—^People v. Gidaly, 93 P.2d 660, 
35 Cal.App.2d Supp. 758. 

Logical relation 

Legislative classifications will be 
upheld where they rest on differences 
having a logical relation to the sub¬ 
ject sought to be regulated or bur¬ 
dened, and are not palpably arbitra¬ 
ry and capricious. 

Idaho.—^Diefendorf v. Gallet, 10 P. 
2d 307, 51 Idaho 619. 

Classification sliould not he subter¬ 
fuge to shield one class and unduly 
burden another. 

Ala.—Frazier v. State Tax Commis¬ 
sion, 175 So. 402; 234 Ala. 363, 110 
A.L.R. 1479. 

Adaptation to public interest 

A classification must be reasonably 
adapted to secure a legitimate public 
interest. 

N.H.—^Woolf V. Fuller, 174 A. 193, 87 
N.H. 64, 94 A.L.R. 1067. 

Differeuce of iK>licy 

Equal protection of the laws is not 
denied by a statutory selection or 
classification which rests on a rea¬ 
sonable consideration of a difference 
of policy. 

Tenn.—Koen v. State, 89 S.W.2d 283, 
162 Tenn. 573, 

Va.—^Virginia Electric & Power Co. v. 
Commonwealth, 194 S.E. 775. 

Just differences or Justifiable dis¬ 
tinctions are necessary and sufficient 
as a basis of classification. 

N.D.—Bratberg v. Advance-Rumely 
Thresher Co., 238 N.W. 652, 61 N. 
D. 452, 78 A.L.R. 1338. 

Tex.—City of Austin v. Nelson, Civ. 

App., 45 S.W.2d 692, 

Wash.—Spokane & Eastern Trust Co. 
V. Hart, 221 P. 6.15, 127 Wash. 541. 

Natural distinction 
A classification may and should be 
based on a natural, inherent, or in¬ 
trinsic distinction. 
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the legislation operates equally, uniformly, and im- i class.®8 
partially on all persons or property within the same ) 


U.s. —Premier-Pabst Sales Co. v. 
State Board of Equalization, D.C. 
Cal., 13 F.Supp. 90. 

Cal.—Ex parte Fassett, 69 P.2d 865, 
21 Cal.App.2d 557—People v. Sivin, 
24 P.2d 860, 133 Cal.App. 644—^Van 
Camp Sea Food Co. v. Newbert, 244 
P. 946, 76 Cal.App. 445. 

Del.—Zink v. Kessler Trucking Co., 
Super., 190 A. 637. 

Ky.—^Fischer v. Grieb, 113 S.W.2d 
1139, 272 Ky: 166—^Withers v. 

Board of Drainage Comers of Web¬ 
ster County, 110 S.W.2d 664, 270 
Ky. 732. 

Me.— Inhabitants of York Harbor 
Village Corporation v. Libby, 140 
A. 382, 126 Me. 537. 

Mich.—Cook CofCee Co. v. Village of 
Flushing, 255 N.W. 177, 267 Mich. 
131. 

■yVis.—City of Milwaukee v. Kaun, 
235 N.W. 561, 204 Wis. 103. 

Narrow distinotioa 

(1) The difference or distinction 
on which the classification rests need 
not be great. 

U.S.—Bayside Fish Flour Co. v. 
Gentry, Cal., 56 S.Ct 513, 297 U.S. 
422, 80 L.Bd. 772. 

Wash.—State ex rel. Northern Pac. 
Ey. Co. V. Henneford, 99 P.2d 616, 
3 Wash. 2d 48. 

Wyo.—Kenosha Auto Transport Cor¬ 
poration V. City of Cheyenne, 100 
P.2d 109, 65 Wyo. 298. 

(2) A narrow distinction will suf¬ 
fice if it is reasonably related to the 
objects of the legislation. 

U.S.—^New York Rapid Transit Cor¬ 
poration y. City of New York, 58 
S.Ct. 721, 303 U.S. 573, 82 L.Bd. 
1024—Brooklyn & Queens Transit 
Corporation v. City of New York, 
58 S.Ct. 721, 303 U.S. 573, 82 L.Bd. 
1024. 

Me.—State v. King, 188 A. 775, 135 
Me. 5. 

Wash.—^Pacific Coast Adjustment Co. 
V. Reese, 65 P.2d 1057, 189 Wash. 
347—Lloyd Garretson Co. v. Rob¬ 
inson, 36 P.2d 504, 178 Wash. 601. 

Couditions and clrcamstances 

(1) A state legislature may classi¬ 
fy with, regard to prevailing condi¬ 
tions. 

U.S.—Karr v. Baldwin, D.C.Tex., 67 
F.2d 262. 

(2) It is a reasonable ground of 
classification that the state has pow¬ 
er to legislate respecting persons in 
certain situations and not respect¬ 
ing those in a different one. 

U.S.—^Packer Corporation v. State of 
Utah, 62 S.Ct. 273, 285 U.S. 105, 76 
L.Ed. 643, 79 A.L.R. 546. ^ 

(3) A state may classify and en¬ 
act different regulations where there 
are substantial and reasonable dif¬ 
ferences in conditions or circum¬ 


stances, but not where conditions or 
circumstances are the same or sub¬ 
stantially similar. 

U.S.—Metropolitan Casualty Ins. Co. 
of New York v. Brownell, C.C.A. 
Ind., 68 F.2d 481, affirmed 55 S.Ct. 
538, 294 U.S. 580, 79 L.Bd. 1070, 
rehearing denied 65 S.Ct.' 647, 295 
U.S. 767, 79 L.Ed. 1708. 

Cal.—In re Tetsubumi Yano*s Estate, 
206 P. 995, 188 Cal. 645. 

Fla.—^Di Lustro v. Penton, 142 So. 
898, 106 Fla. 198. 

Tex.—^Waid v. City of Fort Worth, 
Civ.App., 258 S.W. 1114. 

Wis.—In re Christoph, 237 N.W. 134, 
205 Wis. 418, followed in In re 
Lunde, 237 N.W. 138, 205 Wis. 429, 
In re Coogan, 237 N.W. 139, 205 
Wis. 430, In re Breckenridge, 237 
N.W. 139, 205 Wis, 431, and Reude- 
busch V. City of Beaver Dam, 238 
N.W. 288, 205 Wis. 433—State v. 
Railroad Commission of Wisconsin, 
183 N.W. 687, 174 Wis. 458. 

12 C.J. p 1147 note 9. 

Size 

Where size is an index, it may be 
the basis of classification in a stat¬ 
ute. 

N.Y.—Berger v. Quinn, 268 N.Y.S. 
614, 149 Misc. 645. 

Ntunbers 

Legislative classification based on 
numbers is not necessarily unreason¬ 
able. 

U.S.—^People of State of New York 
ex rel. Bryant v. Zimmerman, N. 
Y, 49 S.Ct. 61, 278 U.S. 63, 73 L. 
Ed. 184, 62 A.L.R. 785. 

Political rights 

Where purposeful discrimination 
between persons or classes of persons 
is sufficiently shown, right to relief 
under the equal protection clause is 
not diminished by fact that discrim¬ 
ination relates to political rights. 
U.S.—Snowden v. Hughes, Ill., 64 S. 
Ct. 397, 321 U.S, 1, 88 L.Ed. 497, 
rehearing denied 64 S.Ct. 778, 321 
U.S. 804, 88 L.Ed. 1090. 

Public policy 

A discrimination is not arbitrary 
where founded on sound reasons of 
public policy. 

Cal.—San Bernardino County v. 
Way, 117 P.2d 354, 18 Cal.2d 647. 

68 . U.S.—Skinner v. State of Okl. 
6x rel. Williamson, 62 S.Ct. 1110, 
316 U.S. 635, 86 L.Ed. 1655, con¬ 
formed to 155 P.2d 716, 195 Okl. 
106—Caskey Baking Co. v. Com¬ 
monwealth of Va,, 61 S.Ct. 881, 313 
U.S. 117, 85 L.Ed. 1223—Hart Re¬ 
fineries V. Harmon, Mont, 49 S.Ct. 
188, 278 U.S. 499, 73 L.Ed. 475, fol¬ 
lowed in Hart Refineries v. State 
of Montana, 49 S.Ct 189, 278 U.S. 
684, 73 L.Ed. 519. ’ ‘ 
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Kelleher v. Schoene, D.C.Va., 14 
F.2d 341. 

Leo Feist, Inc., v. Young, D.C. 
Wis., 46 F.Supp. 622, reversed on 
other grounds, C.C.A., 138 F.2d 972 
—Premier-Pabst Sales Co. v. State 
Board of Equalization, D.C.Cal., 13 
F.Supp. 90. 

Ariz.—Maricopa County v. Douglas, 

208 P.2d 646, 69 Ariz. 35—^Arizona 
State Tax Commission v. Frank 
Harmonson Co. Metal Products, 163 
P.2d 667, 63 Ariz. 452. 

Ark.—Bollinger v. Watson, 63 S.W. 
2d 642. 

Cal.—San Bernardino County v. Way, 
117 P.2d 364, 18 Cal.2d 647. 

'Smith V. Smith, 270 P.2d 613, 125 
Cal.App.2d 154—^Lord v. Hender¬ 
son, 234 P.2d 197, 105 Cal.App.2d 
426, appeal dismissed 72 S.Ct. 661, 
342 U.S. 937, 96 L.Ed. 697—People 
V. Sullivan, 141 P.2d 230, 60 Cal. 
App.2d 539, followed in 141 P.2d 
235, 60 Cal.App.2d 846—Ex parte 
Fassett 69 P.2d 865, 21 Cal.App.2d 
557—^Vesper v. Forest Lawn Ceme¬ 
tery Ass*n, App., 67 P.2d 368, 20 
Cal.App. 2d 157—Roth Drugs v. 
Johnson, 57 P.2d 1022, 13 CaLApp. 
2d 720—People v. Sivin, 24 P.2d 
860, 133 Cal.App. 644. 

People V. Gidaly, 93 P.2d 660, 35 
Cal.App.2d Supp. 758. 

Conn.—^Francis v. Fitzpatrick, 30 A. 2d 
552, 129 Conn. 619, 145 A.L.R. 505. 
Ga.—Barge v. Camp, 70 S.E.2d 360, 

209 Ga. 38—Montgomery v. But¬ 
tles, 13 S.E.2d 781, 191 Ga. 781. 

Ill.—^Ronda Realty Corp. v. Lawton, 
111 N,E.2d 3i0, 414 Ill. 313—Con- 
Ion Bros. Mfg. Co. V. Annunzio, 99 
N.B.2d 119, 409 Ill. 277—Smith v. 
Murphy, 50 N.E.2d 844, 384 Ill. 
34. 

Ind.—Martin v. Loula, 194 N.E. 178, 
rehearing denied 195 N.E. 881, fol¬ 
lowed in White v. White, 194 N.E. 
355, rehearing denied 196 N.E. 95, 
Indianapolis Morris Plan Co. v. 
Fitzgerald, 194 N.E. 355, 207 Ind. 

708, Tam v. East Side Loan Co., 
194 N.E. 365, 207 Ind. 709, Benson 
V. Sandusky, 194 N.E. 355 and Bar- 
low V. Kellar, 194 N.E. 356, 20 Ind. 

709. 

Iowa.—^Dickinson v. Porter, 35 N.W. 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct 88, 338 U.S. 843, 94 
L.Ed. 515—Merchants Supply Co. v. 
Iowa Employment Sec. Commis¬ 
sion, 16 N.W.2d 572, 235 Iowa 372. 
La.—Standard Homestead Ass'n v. 
Horvath, 17 So.2d 811, 205 La. 520, 
appeal dismissed Mercedes Realty 
V. Standard Homestead Ass’n, 65 
S.Ct 53. 323 U.S. 666, 89 L.Ed. 542 
—Ricks V. Department of State 
Civil Service, 8 So.2d 49, 200 La. 
341—Corpus juris Secundum cit¬ 
ed in Dilly V. East Feliciana Par¬ 
ish, App., 6 So.2d 699, 701. 
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Classification is primarily for the legislature,69 ) which has a wide discretion in respect thereof,70 


—^Boothby v. City of Westbrook, 

23 A.2d 316, 138 Me. 117—State v. 
Old Tavern Farm, 180 A. 473, 133 
Me. 468. 101 A.L.R. 810—State v. 
Cohen, 177 A. 403, 133 Me. 293—In 
re Milo Water Co., 149 A. 299, 128 
Me. 531. 

Md.—In re Careful Laundry, 104 A. 

* 2d 813, 204 Md. 360—Dasch v. 

Jackson, 183 A. 534, 170 Md. 251— 
Kelman v. Ryan, 163 A. 593, 163 
Md. 519. ‘ 

Mich.—Godsol v. Michigan Unem¬ 
ployment Compensation Commis¬ 
sion, 6 N.W.2d 519, 302 Mich. 652, | 
142 A.L.R. 910, 

Minn.—State v. Meyer, 37 N.W.2d 
3, 228 Minn. 286—Monaghan v. 

Armatage, 15 K.W.2d 241, 218 Minn. 
108, appeal dismissed 65 S.Ct, 436, 
323 US, 681, 89 L.Ed. 552—Dimke 

V. Finke, 295 N.W. 75, 209 Minn. 29 

_State V. Pehrson, 287 N.W. 313, 

205 Minn. 573, 123 A.L.R. 1045— 
State ex rel. Equity Farms v. Hub¬ 
bard, 280 N.W. 9—State v. Pocock, 
201 N.W. 610, 161 Minn. 376. 

Miss.—Lowry v. City of Clarksdale, 
122 So, 195, 154 Miss. 165, followed 
in Lowry v. City of Greenville, 
Miss., 122 So. 198. 

Mo. —State V. Bay-Brite Lighting, 
240 S.W.2d 886, 362 Mo. 299, af¬ 
firmed Day-Brite Lighting v. State 
of Mo., 72 S.Ct. 405, 342 US. 421, 96 
L.Ed, 469, rehearing denied 72 S. 
Ct. 674, 343 US. 921, 96 L.Ed. 1334 
—^Hammett v. Kansas City, 173 S. 

W. 2d 70, 351 Mo. 192—St, Louis 
Union Trust Co. v. State, 155 S.W. 
2d 107, 348 Mo. 725, certiorari de¬ 
nied State of Missouri v. St, Louis 
Union Trust Co., 62 S.Ct. 485, 314 
US. 700, 86 L.Ed. 560—Hull v. 
Baumann,. 131 S.W.2d 721, 345 Mo. 
159 —state ex rel. and to Use of 
Bair v. Producers Gravel Co., Ill 
S.W.2d 521—^Hines v. Hook, 89 S. 
W.2d 52, 338 Mo. 114— Corpus Juris 
cited, in State ex rel. Wells v. 
Walker, 34 S.W.2d 124, 133, 326 Mo. 
1233— Corpus Juris cited in Haeus- 
sler Inv. Co. v. Bates, 267 S.W, 
632, 636, 306 Mo. 392. 

—Freeman v. City of Neligh, 53 
N.W.2d 67, 155 Neb. 651—State ex 
rel. Ralston v. Turner, 4 N.W.2d 
302, 141 Neb. 556, 144 A.L.R, 138 
—^Webber v. City of Scottsbluff, 3 
N.W.2d 635, 141 Neb. 363. 

ISTev.—In re Walters’ Estate, 104 P.2d 
968, 60 Nev. 172. 

N.J.—^De Monaco v. Renton, 113 A.2d 
782, 18 N.J. 352. 

State V. Garden State Racing 
Ass’n, 54 A.2d 916, 136 N.J.Law 
173. 

Renwick v. Martin, 10 A.2d 293, 
126 N.J.Eq. 564. 

Y.—Lapolla v. Board of Education 
of City of New York, 15 N.T.S.2d 
1,49, 172 Misc. 364, affirmed 15 N.T. 
S.2d 721, 258 App.Biv. 781, affirmed 


26 N.E.2d 807, 282 N.Y. 674—Berg¬ 
er V. Quinn, 268 N.Y.S. 514, 149 
Misc. 545. 

]Sr.i>.—State for Benefit of Workmen’s 
Compensation Fund v. E. W. Wylie 
Co., 58 N.W.2d 76. 

Ohio.—Youngstown Sheet & Tube Co. 

V. City of Youngstown, 108 N.E.2d 
571, 91 Ohio App. 431. 

—^Daube v. Oklahoma Tax Com¬ 
mission, 152 P.2d 687, 194 Okl. 487. 
S.C.—Arnold v. City of Spartanburg, 

23 S.E.24 735, 201 S.C. 523, followed 
in Davis v. Smith, 23 S.E.2d 741, I 
201 S.C. 539—State v. Ross, 194 S. 

Yi, 439 —Duke Power Co. v. Bell, 152 
S*K 865, 156 S.C. 299. 

Tex.—Mumme v. Marrs, 40 S.W.2d 
31, 120 Tex. 383. 

Ex parte Tigner, 132 S.W.2d 885, 
139 Tex.Cr. 462, affirmed Tigner 
V. State of Texas, 60 S.Ct. 879, 310 
US. 141, 84 D.Ed. 1124, 130 A.L.R. 
1321, rehearing denied 60 S.Ct. 1092, 
310 U.S. 659, 84 L.Ed. 1422. 

Utah.—Wein v. Crockett, 195 P.2d 
222, 113 Utah 301. 

Va.—^French v. Cumberland Bank & 
Trust Co., 74 S.E.2d 265, 194 Va. 
476—Gandy v. Elizabeth City 
County, 19 S.E.2d 97, 179 Va. 340. 
Wash.—Gotten v. Wilson, 178 P.2d 
287, 27 Wash. 2d 314—Bauer v. 

State, 110 P.2d 154, 7 Wash.2d 476 
—State ex rel. Bacich v. Huse, 69 
P.2d 1101, 107 Wash. 75. 

Wis.—Brennan v. City of Milwaukee, 
60 N.W.2d 704, 265 Wis. 52—City of 
Milwaukee v. Kaun, 236 N.W. 651, 
204 Wis. 103. 

OPourteeuth * Amendaneut operates 
automatically on a statute denying 
to certain persons of a class privi¬ 
leges conferred , on others of the 
same class by conferring on the per¬ 
sons excluded the same benefits 
granted to the favored persons. 

Ky.—^American Tobacco Co. v. Com¬ 
monwealth, 115 S.W. 755—Com¬ 
monwealth V. International Har¬ 
vester Co., 115 S.W. 703, 131 Ky. 
551, 133 Am.R. 256. 

Impartial application of means and 
methods 

Equal protection of the laws is not 
denied hy a statute where the same 
means and methods are applied im¬ 
partially to all members of a class so | 
that the law operates equally and 
uniformly on all persons similarly 
situated. 

U.S.—The Best Foods v. Welch, D.C. 
Idaho, 34 F.2d 682. 

Idaho.—J- C. Penney Co, v. Diefen- 
dorf, 32 P.2d 784, 64 Idaho 374, fol¬ 
lowed in Safeway Stores v. Diefen- 
dorf, 32 P.2d 798, 54 Idaho 407. 

Xii,— Kocsis V. Chicago Park Dist., 
198 N.E. 847, 362 Ill. 24—^Lipman 
V. Goebel, 192 N.E. 203, 357 Ill. 
315, certiorari denied 65 S.Ct. 608, 
294 US. 712, 79 L.Ed. 1246—^Reif 
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V. Barrett, 188 N.E. 889, 355 Ill. 
104. 

Mo.—Haeussler Inv. Co. v. Bates, 

267 S.W. 632, 306 Mo. 392. 
ea. US,—^Asbury Hospital v. Cass 
County, N. D., 66 S.Ct. 61, 326 US. 
207, 90 L.Ed. 6. 

Conn.—Silver v. Silver, 143 A. 240, 
108 Conn. 371, 65 A.L.R. 943, af¬ 
firmed 50 S.Ct. 67, 280 US. 117, 74 
L.Ed. 221, 65 A.L.R, 939. 

Ill—Conlon Bros. Mfg. Co. v. An- 
nunzio, 99 N.E.2d 119, 409 Ill. 277. 
Mich.—Miller v. Detroit Sav. Bank, 
286 N.W. 803, 289 Mich. 494. 

]Sr.j.—North Jersey Dist. Water Sup¬ 
ply Commission v. State Water 
Policy Commission, 29 A.2d 617, 
129 N.J.Law 326. 

Isr i)._^Corpus Juris Secundum quoted 

in Asbury Hospital v. Cass County, 

7 N.W.2d 438, 455, 72 N.D. 359. 
Pa.— Equitable Credit & Discount Co. 

V. Geier, 21 A.2d 53, 342 Pa. 445. 
Inherent power 

Classification is an inherent right 
and power in legislation limited only 
by the constitution and the judicial 
constructions thereunder. 

Ohio.—City of Xenia v. Schmidt, 130 
N.E. 24, 101 Ohio St 437. 

1 70 , U.S.—^Borden’s Farm Products 
Co. V. Baldwin, N.Y., 65 S.Ct. 187, 
293 US. 194, 79 L.Ed. 281, mandate 
granted 55 S.Ct 239—Smith v. 
Gaboon, Fla, 61 S.Ct 682, 283 US. 
553, 75 L.Ed. 1264—Porterfield v. 
Webb, Cal., 44 S.Ct 21, 263 US. 
225, 68 L.Ed. 278. 

Continental Baking Co. v. Wood¬ 
ring, D.C.Kan., 55 F.2d 347, affirm¬ 
ed 52 S.Ct 695, 286 US. 352, 76 
L.Ed. 1165, 81 A.L.R. 1402. 

Goesaert v. Cleary, D.C.Mich., 74 
F.Supp. 735, affirmed 69 S.Ct. 198, 
335 US. 464, 93 L.Ed. 163. 

Ala.—Lane v. McFadyen, 66 So. 2d 
83, 259 Ala 205—In re Opinion of 
the Justices, 42 So.2d 56, 252 Ala. 
659. 

Cal.—Dudley v. Lowell, 257 P. 67, 
201 Cal. 376. 

Ex parte McKelvey, 64 P.2d 1002, 
19 Cal.App.2d 94. 

Fla.—Brock v. Hardie, 154 So. 690, 
114 Fla 670. 

Iowa—^Dickinson v. Porter, 35 N.W. 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct. 88, 838 US. 843, 
94 L.Ed. 515. 

Ky.-^Jones v. Russell, 6 S.W.2d 460, 
224 Ky. 390. 

Me.—State v. King, 188 A. 775, 135 
Me. 6. 

Miss.—State ex rel. Rice v. Evans- 
Terry Co., 159 So. 658, 173 Miss. 
526, affirmed Evans-Terry Co. v. 
State of Mississippi ex rel. Rice, 
66 S.Ct 126, 296 US. 538, 80 L.Ed. 
383, rehearing denied 56 S.Ct 177, 
296 US. 663, 80 L.Ed. 473—Clark 
V. State, 152 So. 820, 129 Miss. 369. 
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nd in determining its constitutionality, judicial it- 
uiry does not concern itself with the accuracy of 
le legislative finding, but only with the question 
/hether it is so lacking in any reasonable basis as 
D be arbitraryJi A classification having some rea- 


CONSTITUTIONAL LAW § 505 

sonable basis does not offend the equal protection 
clause of the Fourteenth Amendment because it is 
not made with mathematical nicety or scientific ex¬ 
actness,or because in practice it actually results 
in some inequalityj^ Any state of facts which can 


[ont.— state v. Safeway Stores, 76 
P.2d 81—State v. Loomis, 242 P. 
344, 75 Mont. 88. 

I*j,__State V. Garford Trucking, 72 
’A.2d 851, 4 N.J. 346, 16 A.L.R.2d 
1407. 

LT.—^Noyes v. "Wohl, 41 N.Y.S.2d 571, 
266 App.Div, 52, affirmed 52 N.B.2d 
590, 291 N.Y. 695. 

People ex rel. Village of Larch- 
mont V. Gilbert, 137 N.Y.S.2d 389. 

T.D.—Corpus Juris Secuudum quoted 
lu Asbury Hospital v. Cass County, 
7 ]Sr.W.2d 438, 465, 72 N.D. 369. 
)hio.—Youngstown Sheet & Tube Co. 
V. City of Youngstown, 108 N.E.2d 
571, 91 Ohio App. 431. 

Dr.—Savage v. Martin, 91 P.2d 273, 
161 Or. 660. 

Pa.—Sun Oil Co. v. City of York, 38 
Pa.Dist & Co. 678, 54 York Leg. 
Rec. 26. 

Wash.—State ex rel. Northern Pac. 
Ry. Co. V. Henneford, 99 P.2d 616, 
3 Wash.2d 48. 

tl C.J. p 830 note 60, 12 C.J. p 1147 
note 13. 

Only limitation on legislature’s 
discretion in making classification is 
that it must not be arbitrary or a 
mere subterfuge to shield one class 
and burden another. 

Ala.—Woco Pep Co. of Montgomery 
V. Butler, 142 So. 509, 225 Ala. 256. 

71. TJ.S.—Borden’s Farm Products 
Co. V. Ten Eyck, N.Y., 56 S.Ct 463, 
297 U.S. 261, 80 L.Ed. 669. 

Ala.—^In re Opinion of the Justices, 
42 So.2d 56, 252 Ala. 669. 

Iowa.—^Dickinson v. Porter, 35 N.W. 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct. 88, 338 U.S. 843, 94 
LEd. 615. 

N.M.—State v. Sunset Ditch Co., 146 
P.2d 219, 48 N.M. 17. 

N.D.—Corpus Juris Secuudum quoted 
in Asbury Hospital v. Cass County, 

7 N.W.2d 438, 465, 72 N.D. 359. 
Matters to be cousideired in deter¬ 
mining reasonableness of classi¬ 
fication 

(1) Subject of state's action. 

U.S.—Smith V. Cahoon, Fla., 51 s!ct. 
582, 283 U.S. 653, 75 L.Ed. 1264. 

(2) Differences and resemblances. 
Ky.«~Jones v. Russell, 6 S.W.2d 460, 

224 Ky. 390. 

(3) Objects and purposes of stat¬ 
ute. 

Miss.—Clark v. State, 162 So. 820, 
129 Miss. 369. 

Utah.—State v. Mason, 78 P,2d 920, 
117 A.L.R. 330, 

72. U.S.—Pyeatte v. Board of Re¬ 
gents of University of Okl., D.C. I 
Okl., 102 F.Supp. 407, affirmed 72 I 
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S.Ct. 667, 342 U.S. 936, 96 L.Ed. 696 
—^Harlow v. Ryland, D.C.Ark., 78 
F.Supp. 488, affirmed, C.A., 172 F. 
2d 784—Goesaert v. Cleary, D.C. 
Mich,, 74 F.Supp. 735, affirmed 69 
S.Ct. 198, 335 U.S. 464, 93 L.Ed. 
163. 

Ala.—Wilkey v. State ex rel. Smith, 
14 So.2d 536, 244 Ala. 668, 151 A.L. 

R. 765, certiorari denied 64 S.Ct. 
196, 320 U.S. 787, 88 L.Ed. 473. 

Cal.—Ferrante v. Fish & Game Com¬ 
mission of Cal,, 175 P.2d 222, 29 
Cal.2d 366. 

Idaho.—State ex rel. Graham v. Enk- 
ing, 82 P.2d 649, 69 Idaho 321. 

Ill.—^People ex rel. Heydenreich v. 
Lyons, 30 N.E.2d 46, 374 Ill. 657, 
132 AL.R. 511—^People v. Saltis, 

160 N.B. 86, 328 HI. 494, appeal 

dismissed Saltis v. People of State { 
of Illinois, 48 S.Ct 630, 277 U.S. | 
676, 72 L.Bd. 996. I 

Ky.—Jones v. Russell, 6 S.W.2d 460,' 
224 Ky. 390. 

La.—State v. Winehill & Rosenthal, 
86 So. 181, 147 La. 781, error dis¬ 
missed Winehill & Rosenthal v. 
State of Louisiana, 42 S.Ct 313, 
258 U.S. 605, 66 L.Ed. 786. 

Me.—State v. King, 188 A. 776, 136 
Me. B. 

Md,—^Adams v. County Com’rs of 
St Mary’s County, 26 A.2d 377, 180 
Md. 550—^Wampler v. Le Corapte, 
150 A. 455, 159 Md. 222, affirmed 61 

S. Ct 92, 282 U.S. 172, 75 L.Bd. 276. 
Mass.—In re Opinion of the Justices, 

22 N.E.2d 49, 303 Mass. 631, 123 

AL.R. 199. 

Mich.—Mutchall v. City of Kalama¬ 
zoo. 36 N.W.2d 246, 323 Mich. 215— 
Naudzius v. Lahr, 234 N.W. 581, 
253 Mich. 216, 74 A.L.R. 1189. 

Mo.—State ex inf. McKittrick ex rel. 
Ham V. Kirby, 163 S.W.2d 990, 349 
Mo. 988. 

N.Y.—^People v. Friedman, 96 N.B.2d 
184, 302 N.Y. 75, appeal dismissed 
Friedman v. People of State of N. 
Y„ 71 S.Ct 623, 341 U.S. 907, 96 L. 
Ed. 1346. 

People V. Lee, 272 N.Y.S. 817, 151 
Misc. 431. 

Okl.—Cotton Club v. Oklahoma Tax: 
Commission, 158 P.2d 707, 195 Okl. 
403. 

In re Seltenreich, 244 P.2d 587, 
95 OkLCr. 260—Hirsh v. Oklahoma 
City, 234 P.2d 925, 94 Okl.Cr. 249 
—Ex parte Strauch, 157 P.2d 201, 
80 OkLCr. 89. 

Or.—Savage v. Martin, 91 P.2d 273, 

161 Or. 660. 

Pa.—^Equitable Credit & Discount Co. 

V. Geier, 21 A.2d 53, 342 Pa. 445. 
Tex.—Board of Ins, Com’rs v. Great 
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Southern Life Ins. Co,, 239 S.W.2d 
803, 150 Tex. 258. 

Ex parte Tigner, 132 S.W.2d 885, 
139 Tex.Cr. 462, affirmed Tigner v. 
State of Texas, 60 S.Ct 879, 310 
U.S. 141, 84 L.Ed. 1124, 130 A.L.R. 
1321, rehearing denied 60 S.Ct 1092, 
310 U.S. 659, 84 L.Ed. 1422. 

Wash.—State v, Jones, 243 P, 1, 137 
Wash. 556. 

Wyo.—In re Edelmaji's Estate, 228 P. 

2d 408, 68 Wyo. 30. 

12 C.J. p 1148 note 16 [a]. 

Limitatloa or restrlddon 

(1) A class may lawfully be re¬ 
stricted, if the lines defining the re¬ 
striction are not arbitrary altogeth¬ 
er and the rule to be applied within 
them Is uniform and even. 

N.Y.—^People v. Teuscher, 162 N.E. 
484, 248 N.Y. 454. 

(2) A statute is not void merely 
because the legislature, in making 
the classification, did not include 
within the class affected by the stat¬ 
ute all who might reasonably have 
been included. 

N.Y.—Musco V. United Surety Co., 
117 N.Y.S. 21, 132 App.Div. 300, 
affirmed 90 N.E, 171, 196 N.Y. 459, 
134 Am.S.R. 851. 

(3) The legislature may regulate a 
limited group deemed to be a con¬ 
spicuous example of a larger class, 
which might be regulated, in order 
to abate evil practices, although logi¬ 
cally the limited group may seem to 
be indistinguishable from other 
groups not comprehended within the 
law. 

Fla.—State, by Knott v. Minge, 160 
So. 670, 119 Fla. 515. 

(4) Legislative action based on 
classifications dictated by an attempt 
to remedy an evil by including in 
the regulation the part reasonably 
considered important without cover¬ 
ing that which was of relatively 
slight consequence is not on its face 
unreasonable or arbitrary. 

U.S.—Lisichin v. Andrews, D.C.N.Y., 
23 F.Supp. 657. 

73. U.S.—^Bayside Fish Flour Co. v. 
Gentry, Cal., 66 S.Ct 513, 297 U, 
S. 422, 80 L.Ed. 772. 

De Soto Motor Corporation v, 
Stewart, C.C.A.N.M., 62 F.2d 914. 

Pyeatte v. Board of Regents of 
University of Okl., D.C.Okl., 102 
F.Supp. 407, affirmed 72 S.Ct 567, 
342 U.S. 936, 96 L.Bd. 696—Har¬ 
low V. Ryland, D.C.Ark., 78 F.Supp. 
488, affirmed, C.A., 172 F.2d 784— 
Goesaert v. Cleary, D.C.Mich., 74 
F.Supp. 735, affirmed 69 S.Ct 198, 
336 U.S. 464, 93 L.Ed. 163—Me- 
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reasonably be conceived to sustain the classifica- be interfered with’by the courts unless it is clearly, 
tion will be assumed to have existed at the time the manifestly, palpably, and purely arbitrary and un¬ 
law was enacted and' the classification will not reasonable,T5 or is so lacking in adequate or reason- 


Dermott v. City of Seattle, D.C, 
Wash., 4 F.Supp. 855. 

Cal.—Ferrante v. Fish & Game Com¬ 
mission of Cal., 175 P.2d 222, 29 
Cal. 2d 365—Larson v; Bush, 83 
P.2d 955, 29 Cal.App.2d 43. 

Conn.—^Doncourt v. Danaher, 13 A. 
2d 868, 126 Conn. 678. 

La.—State, v. Winehill & Rosenthal, 
86 So. 181, 147 La. 781, error dis¬ 
missed Winehill & Rosenthal v. 
State' of Louisiana, 42 S.Ct. 313, 
258 tr.S. 605, 66 L.Ed. ■ 786. 

Md.—^Wampler v. Le Coiripte, 150 A. 
455, 159 Md. 222, amfmed 51 S.Ct, 
92, 282 U.S. 172, 75 L.Ed. 276. 

;^ass.—In re Opinion of the Justices, 
22 N.E.2d 49, 303 Mass. 631, 123 
‘A.L.R. 199. 

■Mich.—Mutchall v. City of Kalama¬ 
zoo, 35 N'W.2d 245, 323 Mich. 215 
—^NTaudzius v. Lahr, 234 N.W. 581, 
253 Mich, 216, 74 A.L.R. 1189. 

N.T.—People v. Lee, 272 N.T.S. 817, 
151 Misc. 431. 

Okl.—^Ex parte Strauch, 167 P.2d 
201, 80 OkLCr. 89. 

Or.—Savage v. Martin, 91 P.2d 273, 
161 Or. 660. 

Tex.—Board of Ins. Com’rs v; Great 
Southern Life Ins. Co., 239 S.W. 
2d .803, 150 Tex. 258. 

Kx parte Tigner, 132 S.W. 2d 
885, 139 Tex.Cr. 452, affirmed Tig¬ 
ner V. State of Texas, 60 S.Ct. 
,879, 310 U.S. 141, 84 L.Ed. 1124, 
130 A.L<.R. 1321,' rehearing denied 

. 60 S.Ct. 1092, 310 U.S. 659, 84 

L.Ed. 1422, 

Vt.—State V. Auclalr, 4 A.2d 107, 
110 Vt. 147, 

Wash.—State v. Kitsap . County 

Bank, 117 P.2d 228, 10 Wash.2d 
520—State v. Jones, 243 P. 1, 137 
Wash. 556. 

-V^-yo.—In re Edelman^s Estate, 238 
P.2d 408, 68 Wyo. 30—^Kenosha 

Auto Transport Corporation ,v. 
City of Cheyenne, 100 P.2d 109, 56 
Wyo. 298. 

74. U.S.—^Borden’s Farm Products 
Co. V. Baldwin, N.Y., 55 S.Ct 187, 
293 U.S. 194, 79 L.Ed. 281, man¬ 
date granted 55 S.Ct. 239—Cres¬ 
cent Cotton Oil Co. V. State of 
Mississipt)i, 42 S.Ct. 42, 257 U.S. 
129, 66 L.Ed. 166. 

U. S. V. Nebo Oil Co.. D.C.La., 
90 F.Supp. 73,' affirmed, C.A., 190 
P.2d 1003—Shore v. Cross, D.C. 
Conn., 7 F.Supp. 70—^McDermott 
V. City of Seattle, D.C.Wash., 4 
F.Supp. 865. 

Marcus Browh Hdldihg Co. v. 
Feldman, D-C.Nr.Y.-, 269 F. 306, af- 

■ firmed 41 S.Ct. 465, 256 U.S. 170, 
■ 66- L.Bd. 877. 

^a.—In re Opinion of the Justices, 

" ' B1 So.2d ’^77, 262'Ala. 345. 


Cal.—Sei Pujii v.. State, 242 P.2d 
617, 38 Cal.2d 718—Sacramento 

Municipal Utility Dist. v. Pacific 
Gas & Elec. Co., 128 P.2d 529, 20 
Cal. 2d 684, certiorari denied Pa¬ 
cific Gas & Electric Co. v.- Sacra¬ 
mento Municipal Utility Dist.,' 63 
S.Ct. 630, 318 U.S. 759, 87 L.Ed. 
1132. 

Fla.—State ex rel. Bennett v. Lee, 
166 So. 665, 123 Fla. 252. 

Ill.—Bagdonas v. Liberty Land & In¬ 
vestment Co., 140 N.E. 49, 309 Ill. 
103, 

Iowa.—^Vilas y. Iowa State Board of 
Assessment and Review, 273 N.W. 
338, 223 Iowa 604, followed in 273 
N.W. 3^6, and appeal dismissed 58 
. S.Ct. 38, 302 U.S. 637, 82 L.Ed. 

- 496, rehearing denied 68 S.Ct. 136, 
302 U.S. 776, 82 L.Ed. 600. 

La.—City of Shreveport v. Cunning¬ 
ham,. 182 So- 649, 190 La.. 481. 
Md.—Wampler v. Le Compte, 150 A.. 
455, 159 Md. 222, affirmed 51 S.Ct. 
92, 282 U.S. 172, 76 L.Ed. 276. 
Mass.—Connor v. Metropolitan Dist. 
Water Supply Commission, 49 N. 
E.2d 693, 314 Mass. 33. 

N.M.—State V. Martinez, 149 ■P.2d 
124, 48 N.M. 232, 165 A.L.R. 811— 
State V. Sunset Ditch Co., 145 P. 
2d 219,.48 N.M. 17. 

Or.—Savage v. Martin, 91 P.2d 273, 
161 Or. 660. 

Va.—^Virginia Electric & Power Co. 

v. Commonwealth, 194 S.E. 775. 
Wash.—State v. Jones, 243 P. 1, 
137 Wash. 556. 

Existence of ^obd ground for clas¬ 
sification will be assumed in the ab¬ 
sence of a showing to the contrary. 
Cal.—^Roth Drugs v. Johnson, 57 P. 
2d 1022, 13 Cal.App.2d 720. 

75. U.S.—^Radice v. People of State 
of New York, 44 S.Ct. 325, 264 U. 
S, 292, 68 L.Ed. 690—Heisler v. 
Thomas Colliery Co., Pa., 43 S.Ct, 
83, 260 U.S. 245, 67 L.Ed. 237. 

Contract Cartage Co. v. Morris, 
D.C.Ill., 59 P.2d 437—U. S. v. Nebo 
Oil Co,, D.aLa., 90 F.Supp. 73, 
affirmed, C.A., 190 P.2d 1003. 

Marcus Brown Holding Co. v. 
Feldman, D.C.N.Y., 269 P, 306, af¬ 
firmed 41 S.Ct. 465, 256 U.S. 170, 
66 L.Ed. 877—Johnston v. Kenne- 
cott Copper Corp., Alaska, 248 P. 
407, 160 C.C.A. 417. 

Cal,—^People v, Sullivan, 141 P.2d 
230, 60 Cal.App.2d 539, followed in 
141 P:2d 235, 60 Cal.App.2d 848. 
Conn.—Silver v. Silver, 143 A. 240, 
108 Conn. 371, 65 A.L.R. 943, af¬ 
firmed 60 S.Ct. 57. 280 U.S, 117, 74 
L.Ed. 221; 66 A.L.R. 939—^Bankers' 
Trust Co- V. State, 114 A. 104, 96 
Conn^ 361, faffirmed Bankers’ Trust 
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Co. V. Blodgett, 43 S.Ct. 233, 260 

U. S. 647, 67 L.Ed. 439. 

Fla.—Caldwell v. Mann, 26 So. 2d 
. 788, 157 Fla. 633—^West v. Town 
of Lake Placid, 120 So. 361, 97 
Fla. 127. 

Ill.—People ex rel. Heydenreich v. 
.Lyons, 30 N.E.2d 46, 374 Ill. 657. 
132 A.L.R. 611. 

Ind.—^Denny v. City of Muncie, 149 
. N.E. 639, 197 Ind. 28. 

La.—State v. Rogers, ,87 So. 504, 148 
La. 653. 

Md.—^Robey v. Broersma, 26 A.2d 
820, 181 Md.' 325, reversed on oth¬ 
er grounds 29 A.2d 828, 181 Md. 
325. 146 A.L.R. 687. 

Minn.—Dimke v. Pinke, 295 N.W. 75, 
209 Minn. 29—Seamer v. Great 
Northern Ry. Co., 172 N.W. 765, 
142 Minn. 376. 

Miss.—State ex rel. Rice v. Evan^- 
Terry 06 ., 159 So. 658, 173 Miss. 
626, affirmed Evahs-Terry Co. v. 
State of Mississippi ex rel. Rice, 
66 S.Ct. 126, ,296 U.S. 638, 80 L. 
Ed. 383, rehearing denied 56 S.Ct. 
177, 296 U.S. 663, 80 L.Ed. 473. 
Mo.—Ballentine v. Nester, 164 S.W. 
2d 378, 360 Mo. 58—Idel v. Hamil¬ 
ton-Brown Shoe Co., 121 S.W.2d 
817, 343 Mo. 373. 

N.J.—State V. Garden State Racing 
Ass’n, 54 'A.2d 916,’ 136 N.J.Law 
173. 

N.M.—Davy v. McNeill, 240 P. 482, 
31 N.M, 7. 

N.Y.—^People V. Beakes Dairy Co., 
119 N.E. 116, 222 N.Y. 416, 3 A. 
L.R. 1260. 

Berger v. Quinn, 268 N.Y.S. 614, 
149 Misc. 645—Ullmann Realty Co. 

V. Tamur, 186 N.Y.S. 612, 113 Misc. 
638. 

Shielcrawt v. Moffett, 49 N.Y.S. 
2d 64, affirmed 51 N.Y,S.2d 188, 268 
App.Div. 352, reversed on other 
grounds 61 N.E.2d 435, 294 N.Y. 
180, 159 A.L.R. 971, motion denied 
62 N.E.2d 392, 294 N.Y. 840. 

Okl.—^In re Smith’s Estate, 107 P.2d 
188, 188 Okl. 168. 

S.C.—^Ashmore v. Greater Greenville 
Sewer Dist, 44 S.B.2d 88, 211 S.C. 
77, 173 A.L.R. 397—State ex rel. 
Coney v. Hicklin, 167 S.E. 674, 168 
S.C. 440, affirmed Hicklin v. Con¬ 
ey, 64 S.Ct. 142, 290 U.S. 169. 78 
L.Ed. 247. 

Vt.—State V. Auclair, 4 A.2d 107, 
110a Vt 147—Town of Hartland 
V. Damon's Estate, 156 A. 518, 103 
' Vt 619. 

Va.—^Farmers’ & Mechanics’ Benev. 
Fire Ins. Ass’n of Roanoke and 
Botetourt Counties v. Horton, 160 
• S.E.^ 315, 157 Va. 114. 

Wash.—State ex rel. Bacich v. Huse, 
. 69 P.2d 1101, .107 Wash. 75. 
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able basis as to pr.eclude an assumption that legis-, 
lative discretion was exercised,or unless, viewed 
in the light of facts made known or generally as¬ 
sumed, the legislative discrimination made is of such 
character as to preclude an assumption that the 
classification rests on a rational basis within the 
knowledge and experience of the legislators.^^ 

§ 506. Discrimination as to Localities 

Legislation limited in its operation to a portion of 
the state or prescribing different rules for distinct areas 
is not invalid as denying the equal protection of the laws 
to individuals, where there is a reasonable basis for the 
limitation or differentiation and all persons similarly 
situated in the same place are treated alike; and In- 


no event is It invalid as a denial of the equal, protection 
of the laws to a municipal corporation or other govern- 
mental agency. 

Quoted in: Tex.—-Ex parte George; 216 S.W.2d 170, 173, 
162 Tex. Cr. 465. 

Without conflicting with the constitutional pro¬ 
hibition of denial of equal protection of the laws, 
legislation may be limited in its territorial opera¬ 
tion to one or more cities, counties, or other areas 
or different rules may be prescribed for distinct 
areas,79 where there is a reasonable basis for the. 
limitation, classification, or differentiation,^9 and all 
persons similarly situated in the same place are 
treated alike,^^ or where the alleged discrimina- 


76. Mich.—^Kelley v. Boyne, 214 IST. 
W. 316, 239 Mich, 204, 63 A.L.R. 
273. 

77. U.S.-Metropolitan Casualty 
Ins. Co, of New York v. Brown¬ 
ell, Ind., 55 S.Ct 638, 294 U.S. 
580, 79 L.Ed. 1070, rehearing de¬ 
nied 55 S.Ct. 647, 296 U.S. 767, 79 
L.Ed. 1708. 

Indianapolis Brewing Co. v. Liq¬ 
uor Control Commission of Mich¬ 
igan, D.C.Mich., 21 F.Supp. 969, 
affirmed 69 S.Ct 254, 305 U.S. 891, 
83 L.Ed. 243. 

78. U.S.—Salsburg v. State of Md., 
74 S.Ct 280, 346 U.S. 645, 98 L.Ed. 
281 —Truax v. Corrigan, Ariz., 42 
S.Ct 124, 257 U.S. 312, 66 L.Ed. 
254, 27 A.L.R. 375. 

Cal.—^Keenan v. San Francisco Uni¬ 
fied School Dist, 214 ■P.2d 382, 34 
CaJ.2d 708.' 

Fla.—^Dwyer v. State, 116 So. 726, 95 
Fla. 846—Sawyer v. State, 113 So. 
736, 94 Fla. 60. 

La.—^Peck v. City of New Orleans, 
6 So.2d 508, 199 La. 76. 

Md.—Grossfeld v. Baughman, 129 A. 
370, 148 Md. 330. 

N.J.—Jamouneau v. Harner, 109 A. 
2d 640, 16 N.J. 500, certiorari de¬ 
nied 75 S.Ct ' 680, 349 U.S. 904, 
99 L.Ed. 1241. 

N.T.—Chisena v. Central High 
School List. No. 2 of the Towns 
of Hempstead and jSTorth Hemp¬ 
stead, 136 N.Y.S.2d 698. 

Or.—State v. Savage, 184 P. 567, 96 
Or. 53, rehearing denied 189 P. 427, 
96 Or. 63. 

Pa.—In re Harkness’ Estate, 129 A. 
458, 2,83 Pa 464, certiorari denied 
Hanna v. Pennsylvania Company' 
for Insurance of Lives and Grant¬ 
ing Annuities. 46 S.Ct 104, 269'U. 
S. 679, 70 L.Ed. 422. 

S.a—Moseley v. Welch, 62 S.E.2d 
313, 218 S.C. 242. , . 

Tenn.—Nashville, C. & St 'L, By. v. 
Obion County,. 39 SiW,2,d 747, 162 
Tenn. 604. .■ 

Tex.—State ex rel. Martin v. .City 


of Waxahachie, Oiv.App., 248 S.W. 
'2d 971. 

12 C.J. p 1147 note 10, p 1150 notes 
40, 41. 

Equality of places Is not guaraxu 
teed by the constitution. 

Cal.—^Ex parte Makings, 247 P. 923, 
78 CaLApp. 58. 
phange of boundaries 
Fact that act changing bounda¬ 
ries of city provided that combined 
majority vote of electorate_ of ter¬ 
ritory constituting city and electo¬ 
rate , of unincorporated territory 
was necessary* to inclusion of un¬ 
incorporated territory within corpo¬ 
rate limits of city, and the fact that 
it provided for different results as 
to several segments incorporated in 
several municipal corporations em¬ 
braced within scheme did not cause 
act to violate equal protection 
clauses of state or federal constitu¬ 
tion. 

Ala.—City of Birmingham v. Nor¬ 
ton, 60 So.2d 764, 25.6 Ala. 262. 

79. Md,—State v. Shapiro, 101 A. 
703, 131 Md. 168, Ann.Cas.l918E 
196. 

Mich.—-Baker v. State Land Office 
Board, 293 N.W. 763, 294 Mich. 587. 
N.Y.—People v, Richter,, 133 N.Y.S.2d 
685. 

Territory within and territory with¬ 
out municipal corporations 
Cal.—Ex parte Stephen, 46 P. 86,. 114 
Cal. 278. 

Ga.—^Barr v. City Council of Augus¬ 
ta, 58 S.B.2d 823, 206 Gsu 753. 
N.C.—State v. Wheeler, 63 S.E. 368, 
141 N.C, 773, '115 Am.S.'E. 700, 6 L. 
R.A.,N.S., 1139. 

12 C.J. P,1150 note 37. 

80. U.S.—Packard v. Bantqn, N*T., 
44 S.Ct. 267, 264 U.S. 140, 68 L.Ed. 
596. 

Ill.—People ex rel. Rusch v. Ladwig, 

, 7 N.E.2d Zli, 365 Ill. 674—Punke 
! -v. Village of Elliott, 6.N.E.2d m. 
364 Ill.'604. 

Md.—Salzburg, V-r State, 94. A.2d 280, 
201 Md. 212, affirmed Salsburg v. 
State of M<L, 74 S.Ct. 280, 346 U.S. 
645, 98 L.Ed. X0p9-r-State v, Sha- 
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piro, 101 A. 703, 131 Md. 168, Ann. 
Cas.l918E 196. ‘ 

N.J.—Jamouneau v. Hamer, 109 A. 
2d 640, 16 N.J. 500, certiorari de¬ 
nied 76 S.Ct. 680, 349 U.S. 904, 99 
L.Ed. 1241. 

N.Y.—P^ple V. Richter,. 133 N.T.S. 
2d 685. 

Wis.-—State v. Levitan, 193 N.W. 499, 
181 Wis. 326. 

Real distinction 

A statute which applies to, one city 
only does not deny the equal protec¬ 
tion of the laws where it is based 
on some real distinction between 
that particular city and ‘ the other 
territory of the state. 

Ill.—Weksler v. Collins, 147 N.B. 797, 
317 Ill. 132, error dismissed 47 S. 
Ct 449, 273 .U.S. 779, 71 L.Ed. 888. 
12 C.J. p 1150 note 42. 

Peculiar conditions 
The legislature may prescribe 
rules to be applied solely to the gov¬ 
ernment of territory newly annexed 
to a municipality to the extent that 
such rules are based on conditions 
peculiar to such territory. 

Ga.—Toney v.' Macon, 46 S.E. 80, 119 
Ga. 83, appeal dismissed 25 S.Ct. 
791, 195 U.S. 625, 49 L.Ed. 350. 
Location where evil most harmful 
The legislature may, within the 
oqual protection clause, classify reg¬ 
ulatory enactments with reference to 
the location wfiere the evil aimed at 
is most harmful. 

Fla.—Beasley v, Gaboon, 147 So. 288, 
109 Fla.-106. 

Practical necessities of administra¬ 
tion 

Municipal regulations or statutes 
applying to certain localities only, 
and not to others, based on the prac¬ 
tical necessities of administration- in 
dealing with a population unequally 
distributed over the state, do not 
conflict with the equality clause of 
the Fourteenth Amendment.' 

Fla.—Corpus Juris cited in Sawyer 
V. State, 113 So. 736, 740, 94 Fla, 
60. 

12 C.J. p 1150 note 36. 

8^., Ill.—Punke v. Village of Elliott, 
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tion is in favor of ox against a municipal corpora¬ 
tion, school district, or other governmental agency,®^ 
which, as noted infra § 508, is not entitled to assert, 
as against the state, that it is entitled to the equal 
protection of the laws. 

A state is not compelled by the federal Constitu¬ 
tion to grant to all its municipal corporations the 
same territorial extent, 8 3 the same charter, or the 
same powers and liabilities and it is not improper 
to place one part of the state under municipal 
organization and another part under another or¬ 
ganization of an entirely different character.So 
also, the territorial extent of a school district, an¬ 
other governmental agency, may be changed with- 
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out constitutional restraint a state board of 
education may be empowered to grant financial aid 
to some districts and withhold it from others, as 
well as to charge one district a higher rate of inter¬ 
est than it charges another and it is not required 
that public contracts with teachers shall be uniform 
throughout the state. ^ 3 

In view of these principles, various particular 
statutes and ordinances have been held not invalid 
as denying the equal protection of the laws by their 
limited territorial operation or their unequal op¬ 
eration in different parts of the state or municipali¬ 
ty.^^ However, in so far as it grants privileges to, 
or places burdens on, individuals or limits or re- 


5 N.B.Sd 389, 364 Ill. 604—^People 
V. Cleveland, C. C. & St. L. Ry. Co., 
121 N.E. 737, 286 Ill. 414-~People 
V. Wabash Ry. Co., 121 N.E. 737, 
286 Ill. 399—People v. Chicagro & 
N. W. Ry. Co., 121 N.E. 731, 286 
Ill. 384. 

La.—^Hunter Co. v. McHugh, 11 So. 
2d 495, 202 La. 97, appeal dismissed 
64 S.CL 19, 320 U.S, 222, 88 L.Ed. 
5. 

Ohio,—Hile v. City of Cleveland, 141 
N.E. 35. 107 Ohio St 144. 

Wis.—State v. Buer, 182 N.W. 855, 
174 Wis. 1^0. 

82. U.S.—City of Newark v. State 
of New Jersey, 43 S.Ct 639, 262 
U.S. 192, 67 L.Bd. 943. 

S 3 . U.S.—Williams v. Eggleston, 
Conn., 18 S.Ct 617, 170 U.S. 304, 42 
L.Ed. 1047. 

Legislative eztensloiL of mtmlcipal 
honndarles is proper, even though 
some inequality is a necessary inci¬ 
dent thereof. 

Xj.s.—^Norfolk County Water Co. v. 
City of Norfolk, Va., 246 P. 650, 
158 C.C.A. 606. certiorari denied 
38 S.Ct 192, 245 U.S. 672, 62 L.Ed. 
540. 

12 C.J. p 1150 note 44. 

84. Ohio.—^Hile v. City of Cleveland, 
141 N.E. 35, 107 Ohio St 144. 

85. U.S.—Williams v. Eggleston, 

Conn., 18 S.Ct 617, 170 U.S. 304, 42 
L.Ed. 1047. 

Burden on one mnnicipallty and In¬ 
cidental benefit to another 
The legislature Is not precluded 
from putting a burden on one mu¬ 
nicipality because it may result in 
an incidental benefit to another. 

U.S.—Joslin Mfg. Co. v. City of Prov¬ 
idence, R.L, 43 S.Ct 684, 262 U.S. 
668 , 67 L.Ed. 1167. 

86 . U.S.—Williams v. Eggleston, 

Conn., 18 S.Ct 617, 170 U.S. 304, 
42 LuEd. 1047. 

State constitntlon 

In a case where property owners 
were corelators, it was held that a 
state constitutional provision im¬ 
plies that the power of the legisla¬ 


ture to incorporate municipalities is 
subject to organic limitations, in¬ 
cluding the right to equal protection 
of the laws. 

Fla.—State ex rel. Attorney General 

V. City of Avon Park, 149 So. 409, 
108 Fla. 641, rehearing denied State 
ex rel. Davis v. City of Avon Park, 
151 So. 701, 117 Fla. 556, modified 
on other grounds 158 So. 159, 117 
Fla. 565, 98 A,L.R. 230. 

87. Wis.—State v. Auer, 221 N.W. 
860, 197 Wis. 284. 

88. Ark.—^Ruff v. Womack, 298 S.W. 
222, 174 Ark. 971. 

89. Wis.—State v. Levitan, 193 N. 

W. 499, 181 Wis. 326. 

90. Statutes providing for or relat. 
Ing to 

(1) Salary system in certain coun¬ 
ties, 

Ga.—Abbott v. Commissioners of 
Roads and Revenues of Pulton 
County, 129 S.B. 38, 160 Ga. 667. 

(2) Retirement system for elective 
officers in certain county only. 

Mass,—Goodale v. Commissioners for 

Worcester County, 178 N.E. 228, 
277 Mass. 144. 

(3) Registration of voters, 

Ky,—^Poston v. Daily, 276 S.W. 554, 
210 Ky, 649. 

12 C.J, p 1150 note 61. 

(4) A diversified method of select¬ 
ing the members of the governing 
body of a municipality. 

Fla.—^West v. Town of Lake Placid, 
120 So, 361, 97 Fla. 127. 

(5) Organization of consolidated 
schools and rural high schools and 
state aid therefor. 

Mo.—State ex rel. Richart v. Stouf- 
fer, 197 S.W. 248. 

(6) Admission of nonresident pu¬ 
pils to high schools and payment of 
tuition for such pupils. 

Kan.—Carey v. Board of Education 
of City of Belleville, 214 P. 792, 
113 K^. 398. 

Tex.—^Mumme v. Marrs, 40 S.W.2d 
- 31. 120 Tex. 383. 

Wis.—City of Manitowoc v. Town 
of Manitowoc Rapids, Manitowoc 
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County, 285 N.W. 403, 231 Wis. 94 
—City of Wauwatosa v. Union 
Free High School Dist. of Town 
and City of Wauwatosa, 262 N.W. 
351, 214 Wis. 35. 

(7) The application of different 
methods in different localities in as¬ 
certaining the value of property tak¬ 
en or injured under the power of 
eminent domain. 

Mass.—^Burnett v. Commonwealth, 48 
N.E. 768, 169 Mass. 417. 

(8) A miners' and clay operators* 
relief fund. 

Md.—^American Coal Co. v. Allegany 
County, 98 A. 143, 128 Md. 664. 

(9) The qualifications of persons 
authorized to dispense drugs. 

Wis.—State v. Evans, 110 N.W. 241, 

130 Wis. 381. 

(10) Reclamation districts. 

Neb.—Nebraska Mid-State Reclama¬ 
tion Dist. V. Hall County, 41 N.W. 
2d 397, 152 Neb. 410. 

Statutes authorizing 

(1) The putting of a law into op¬ 
eration and effect in a certain dis¬ 
trict or locality by petition or vote. 
Va.—Miller v. State Entomologist, 

135 S.E. 813, 146 Va. 176, 67 A.L.R. 
197, affirmed Miller v. Schoene, 48 
S.Ct. 246, 276 U.S. 272, 72 L.Ed. 
568. 

Wis.—In re Koshkonong Mud Creek 
Drainage Dist, 221 N.W. 864, 197 
Wis. 261, appeal dismissed and cer¬ 
tiorari denied First Addition to the 
Rattle Snake Drainage Dist v. 
Bodeman, 50 S.Ct. 87, 280 U.S. 527, 
74 L.Bd. 594. 

12 C.J. p 1150 note 49. 

(2) The commissioner of education 
to lay out school districts in terri¬ 
tory exclusive of cities. 

N.^.—Gardner v. Ginther, 250 N.Y.S. 
176, 232 App.Div, 296, affirmed 178 
N.E. 802, 257 N.Y. 678. 

(3) The consolidation of a county 
with citie!s and towns therein. 

Mont.—Corpus Juris cited in State v. 

Cooney, 225 P. 1007, 1013, 70 Mont 
.355. 
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stricts their rights, especially the right to engage in 
a particular business or occupation, a statute or 
ordinance may be invalidated by an arbitrary or un¬ 
reasonable classification or discrimination in respect 
of territory or locality.^l 
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Classification according to population. Since a 
law does not violate the requirement of equal pro¬ 
tection of laws merely because its operation is con¬ 
fined to areas having a designated population, 
counties,92 and other political subdivisions in- 


(4) Cities and towns to limit build¬ 
ings according” to their use or con¬ 
struction. 

—In re Opinion of the Justices, 
127 N.E. 525, 234 Mass. 697. 

(5) Person who has charge of 
and maintains a grammar school pu¬ 
pil in his home, and who owns and 
pays tax on property in school dis¬ 
trict adjoining district in which he 
and pupil reside, to enroll pupil in 
either district. 

S.C.—Moseley v. Welch, 62 S.E.2d 
313, 218 S.C. 242. 

Statutes requiring 

(1) State and county printing to 
be done within the state and county 
where required for use. 

Idaho.—^In re Gemmill, 119 P. 298, 
20 Idaho 732, 41 L.R.A.,N.S., 711, 
Ann.Cas.l913A 76. 

(2) Proper scaffolding in construc¬ 
tion work in first and second class 
cities. 

Ky.—Jones v. Russell, 6 S.W.2d 460, 
224 Ky. 390. 

(3) Labeling of milk to show place 
of production. 

tJ.S.—^Noble V. Carlton, I>.C.Fla., 36 F. 
2d 967. 

(4) Every owner of timber land to 
provide a fire patrol equal to that 
maintained in good faith by fifty per 
cent of timber owners in the same 
locality. 

Or.—^First State Bank of Sutherlin 
V. Kendall Lumber Corporation, 213 
P. 142, 107 Or. 1. 

Statutes restricting 

(1) The height of buildings in 
cities of the first class to one hun¬ 
dred twenty-five feet, and in all 
other cities to one hundred feet. 
Wis.—^Atkinson v. Piper, 195 N.W. 

544, 181 Wis. 519. 

(2) The use of natural gas for 
carbon burning only in case of gas 
produced within ten miles of an in¬ 
corporated town or industrial plant. 
TJ.S.—Walls V. Midland Carbon Co., 

Wyo., 41 S.Ct. 118, 254 TJ.S. 300, 
65 L.Ed. 276. 

Statutes prohibiting 

(1) The transportation of salmon 
caught outside the state through a 
certain fish and game district in the 
state during the closed season. 

Cal.—Johnson v. Gentry, 30 P.2d 400, 
220 Cal. 231, 92 A.L.R. 1264. 

(2) The establishment of addition¬ 
al hospitals in the built-up portions 
of cities. 

Pa.—Commonwealth v. Pittsburg 

Charity Hospital, 47 A. 980, 198 
Pa, 270. 


(3) As to motor vehicles owned in 
one city, the transfer of title or the 
issuance of a certificate of registra¬ 
tion unless all taxes due and in ar¬ 
rears have been paid. 

Md.—Grossfeld v. Baughman, 129 A 
370, 148 Md. 330. 

Order of commission, under stat¬ 
ute, removing the more onerous 
building restrictions from some es¬ 
tates and not from others. 

Mass.—^Ayer v. Cram, 136 N.E. 338, 
242 Mass. 30. 

Ordinance relating to location and 
regulation of gasoline service sta- j 
tions. j 

Iowa.—Teanos v. Skelly Oil Co., 263 
N.W. 834, 220 Iowa 1317. 

Ordinances prohibiting 

(1) Business establishments in a 
designated residence district. 

La.—State ex rel. Civello v. City of 
New Orleans, 97 So. 440, 154 La. 
271, 33 A.L.R. 260. 

(2) Any business on a particular 
fetreet between designated cross 
streets, except a drug store, boarding 
house, apartment house, hotel, or 
bank. 

La.—Boland v. Compagno, 97 So. 661, 
154 La. 469. 

(3) The manufacture of brick 
within a designated area. 

U.S.—Hadacheck v. Sebastian, Cal., 
36 S.Ct. 143, 239 U.S. 394, 60 L.Ed. 
348. 

(4) Ice plants in restricted area. 
La.—State ex rel. Hayes v. City of 

New Orleans, 97 So. 446, 154 La. 
289. 

<6) Oil stations on a certain street. 
La.—State ex rel. National Oil Works 
of Louisiana v. McShane, 106 So. 
252, 159 La, 723. 

(6) The sale of fresh meats and 
fish within a defined area, except in 
a market house. 

N.C.—dAngelo v. City of Winston- 
Salem, 136 S.E. 489, 193 N.C. 207, 
52 AL.R. 663, affirmed 47 S.Ct. 763, 
274 U.S. 725, 71 L.Ed. 1329. 

(7) The drinking of intoxicating 
liquors in certain enumerated places 
which include all those where people 
are prone to drink before others 
when congregated together. 

Colo,—City of Delta v. Charlesworth, 
170 P. 965, 64 Colo. 216. 

91. U.S.—Oklahoma City, Okl., v. 
Dolese, C.C.A.Okl., 48 P.2d 734— 
City of Vincennes, Ind., v. Mar- 
land Refining Co., C.C.A.Ind., 33 F. 
2d 427—^Heerdt v. City of Portland, 
Or., D.C.Or., 8 F.2d 871. 
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Cal.—Bernstein v. Smutz, 188 P.2d 
48, 83 Cal.App.2d 108. 

Fla.—State v. Bryan, 99 So. 327, 87 
Fla. 56. 

Ky.—City of Covington v. Summe & 
Ratermann Co., 276 S.W. 634, 210 
Ky. 520. 

La.—De Latour v. Morrison, 34 So. 2d 
783. 213 La. 292. 

Md.—Salsburg v. State, 94 A,2d 280, 
201 Md. 212, affirmed Salsburg v. 
State of Md., 74 S.Ct. 280, 346 U.S. 
545, 98 L.Ed. 1099—Maryland Coal 
& Realty Co. v. Bureau of Mines of 
State, 69 A.2d 471, 193 Md. 627. 
Mich.—Murray v. City of Battle 
Creek, 257 N.W. 696, 269 Mich. 249 
—Cook Coffee Co. v. Village of 
Flushing, 255 N.W. 177, 267 Mich. 
131. 

Tenn.—State ex rel. Hamby v. Cum¬ 
mings, 63 S.W.2d 615, 166 Tenn. 
460. 

Tex.—City of Texarkana v. Mabry, 
Civ.App., 94 S.W.2d 871, error dis¬ 
missed. 

Wis.—Reudebusch v. City of Bea¬ 
ver Dam, 238 N.W. 288, 205 Wis. 
433—Watts V. National Rent-A-Car 
Co., 237 N.W. 276, 205 Wis. 140— 
In re Breckenridge, 237 N.W. 139, 
205 Wis. 431-—In re Coogan, 237 
N.W. 139, 205 Wis. 430—In re 

Lunde, 237 N.W. 138, 205 Wis. 429 
—In re Christoph, 237 N.W. 134, 
205 Wis. 418—Watts v. Rent-A- 
Ford Co., 236 N.W. 521, 205 Wis. 
140. 

12 C.J. p 1151 note 56. 

Private asylums for mild forms of 
insanity 

An ordinance prohibiting the con¬ 
duct of private asylums for mild 
forms of insanity within forty yards 
of any dwelling or school is invalid. 
Cal.—Ex parte Whitwell, 32 P. 870, 98 
Cal. 73, 35 Am.S.R. 152, 19 L.R.A. 
727. 

91.5 Cal.—^Keenan v. San Francisco 
Unified School Dist., 214 P.2d 382, 
34 Cal.2d 708. 

92. Ala.— Corpus Juris quoted in 
Dixon V. State, 167 So. 340, 348, 
27 Ala.App. 64, certiorari denied 
167 So. 349, 232 Ala. 150. 

Fla.—^Beasley v. Cahoon, 147 So. 288, 
109 Fla, 106. 

Mo,—State v. Campbell, 32 S,W.2d 
69, 325 Mo. 561. 

Neb.—^Dorrance v. Douglas County, 
32 N.W.2d 202, 149 Neb. 685. 

Or.—Thompson v. Dickson, 275 P.2d 
749, 202 Or. 394. 

S.C.— Corpus Juris Secundum cited in 

Gillespie v. Pickens County, 14 S.E. 

, 2d 900, 903, 197 S.C. 217. 
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eluding municipal corporations, ^ 3 or school dis¬ 
tricts^^ may be divided into classes based on popu¬ 
lation, provided the classification is a natural one, 
bears a reasonable relation to the subject of the 
legislation, and is not arbitrary or capricious. 

Zoning ordinances, as well as the laws authoriz¬ 
ing them and official action taken thereunder, have, 
in the majority of cases^ been held not to deny equal 


16A G.J.S. 

protection of the laws;®® but in a few instances 
such ordinances, or particular provisions thereof, 
have been held unconstitutional, as where they re¬ 
strict the classes of persons who may occupy resi¬ 
dential property which conforms to all require¬ 
ments,®^ or where the areas within the terms of the 
zoning law are not clearly and certainly defined,®7;5 
or where the discrimination is arbitrary,®'^-!® or 


Tenn,—Williams v. State, 293 S.W. 

757, 155 Tenn. 364. 

12 C.J. p 1150 note 38. 

Begnlatlou of laundries 

(1) Fact that the act designed to 
regulate the cleaning, dyeing, press¬ 
ing, and laundry industries is limited 
in its application to counties of more 
than 17,600 population goes to the 
question of classification, and does 
not render the act unconstitutional 
on ground that it is arbitrary or un¬ 
reasonable. 

Fla.—^Miami Laundry Co. v. Florida 
Dry Cleaning & Laundry Board, 
183 So. 759, 134 Fla. 1, 119 A.L,R. 
966. 

(2) There is, however, a federal 
district court decision holding the 
statute unconstitutional. 

XT.S.—Majors v. McLeod, D.C.Fla., 26 
F.Supp. 206, reversed on other 
grounds, C.C.A., 102 F,2d 128. 

93. U.S.—City of Allegan, Mich., v. 
Consumers’ Power Co., C.C.A,Mich., 
71 F.2d 477, certiorari denied Con¬ 
sumers^ Power Co. v. City of Alle¬ 
gan. 55 S.Ct. 100, 293 U.S. 586, 79 
L.Ed. 681. 

Goesaert v. Clearly, D.C.Mich., 
74 F.Supp. 735, affirmed 69 S.Ct 
198, 335 U.S. 464, 93 L.Ed. 163. 
Iowa.—State ex rel, Wright v. Iowa 
State Board of Health, 10 N.W.2d 
561, 233 Iowa 872. 

12 C.J. p 1150 note 39. 

94. Cal.—Grigsby v. King, 260 P. 
789, 202 Cal. 299. 

Morris V. Board of Education of 
Pasadena City School Dist, 7 P.2d 
364, 119 CaLApp. 750, rehearing 
denied 8 P.2d 602, 119 CaLApp. 
750. 

95. Tenn.—State ex rel. Hamby v. 

Cummings, 63 S.W.2d 615, 166 

Tenn. 460—^Harbert v. Mabry, 61 
S.W.2d 652, 166 Tenn. 290. 

Wis.—State ex rel. Department of 
Agriculture v. Marriott, 296 N.W. 
622, 237 Wis. 607, appeal dismissed 
Rueter v. State of Wisconsin ex 
rel. Department of Agriculture, 62 
S.Ct 76, 314 U.S. 571, 86 L.Ed. 
463. 

9G. U.S.—Dennis v. Village of Tonka 
Bay, C.C.AMinn,, 156 P.2d 672— 
. American Wood Products Co. v. 
City of Minneapolis, C.C.AMinn., 
35 F.2d 657—De Lano v. City of 
TulSa, C.C.A.Okl., 26 P.2d 640, cer¬ 
tiorari derded. Delano v. City of 


Tulsa, 49 S.Ct. 179, 278 U.S. 654, 
73 L.Ed. 564. 

Cal.—Otis V. City of Los Angeles, 126 
P.2d 954, 52 Cal.App.2d 605. 

Ga.—Morgan v. Thomas, 63 S.B.2d 
669, 207 Ga. 660. 

Ill.—City of Chicago v. Sachs, 116 
N.E.2d 762, 1 I11.2d 342-~City of 
Aurora v. Bums, 149 N.E. 784, 319 
Ill. 84. 

Drueck v. Peterson, 91 N.E.2d 
124, 340 IlLApp. 164. 

Ind.—Keeling v. Board of Zoning Ap¬ 
peals of City of Indianapolis, 69 
N.E. 2d 613. 

La.—State ex rel. Giangrosso v. City 
of New Orleans, 106 So. 649, 159 
La. 1016. 

Me.—^Inhabitants of York Harbor 
Village Corporation v. Libby, 140 
A, 382, 126 Me. 537. 

Mass.—Town of Lexington v. Gov- 
enar, 3 N.E.2d 19, 295 Mass. 31. 

Mont.—^Freeman v. Board of Adjust¬ 
ment of City of Great Falls, 34 
P.2d 534, 97 Mont. 342. 

Neb.—^Dundee Realty Co. v. City of 
Omaha, 13 N.W.2d 634, 144 Neb. 
448. 

N.X—Tanow v. Seven Oaks Park, 
Inc., 94 A.2d 482, 11 N.J. 341, 36 A. 
L.R.2d 639. 

Greenway Homes v. Borough of 
River Edge, 60 A.2d 811, 137 N.J, 
Law 453—^Repp v. Shahadi, 38 A. 
2d 284, 132 N.J.Law 24. 

Jannarone v. Board of Adjust¬ 
ment of Town of Nutley, 153 A 
" 256, 9 N.J.Misc. 210. 

Or.—ICroner v. City of Portland, 240 
P. 536, 116 Or. 141. 

Pa.—^Application for Certificate of 
Occupancy 500 Paxinosa Avenue, 
Easton, 66 A.2d 225, 362 Pa. 116. 

Jordan v. Township of Lower 
Merion, 34 PaDist. & Co.- 551, 65 
Montg.Co. 20. 

R.I.—City of Providence v. Stephens, 
133 A, 614, 47 R,I, 387. 

Tex.—^Faulk v. Buena Vista Burial 
Park Ass’n, Civ.App., 152 S.W. 2d 
891—Connor v. City of University 
Park, 'Civ.App., 142 S.W.2d 706, 
error refused—^McEachem v. Town 
of Highland Park, Civ.App., 34 S. 
W,2d 676, affirmed 73 S.W.2d 487, 
124 Tex. 36. 

. Ex parte Hobbs, 167 S.W.2d 397, 
143 Tcx.Cr. 100. 

Wis.—State ex rel. Wisconsin Lu¬ 
theran High School Conference v. 
Sinar, 65 N.W.2d 43, 267 Wis. , 91— 


Bouchard v. Zetley, 220 N.W. 209, 
196 Wis. 635. 

Exclusion from residential district of 

(1) Business buildings. 

U.S.—Village of Euclid,'Ohio v. Am¬ 
bler Realty Co., Ohio, 47 S.Ct. 114, 
272 U.S. 365, 71 L.Ed. 303, 64 A.L. 

R. 1016. 

Kan.—^Ware v. City of Wichita, 214 
P. 99, 113 Kan. 153. 

(2) Funeral home. 

Okl.—^In re Dawson, 277 P. 226, 136 
Okl. 113. 

(3) Gasoline -filling station. 

US.—Texas Co. v. City of Tampa, 
C.C.A.Fla., 100 F.2d 347. 

Ala.—^Leary v. Adams, 147 So. 391, 
226 Ala. 472. 

Or.—Berger v. City of Salem, 284 P. 
273, 131 Or. 674. 

Tex.—McEachern v. Tovm of High¬ 
land Park, 73 S.W.2d 487, 124 Tex. 
1—^Lombardo v. City of Dallas, 73 

S. W.2d 475, 124 Tex. 1. 

Exclusion of new factories and ad¬ 
ditions to factories from multiple 
dwelling district 

U.S.—^American Wood Products Co. 
V. City of Minneapolis, D.C.Minn., 
21 P.2d 440, affirmed, C.C.A., 36 F. 
2d 657. 

Exception of existing buildings 

La.—Samp ere v. City of New Or¬ 
leans, 117 So. 827, 166 La. 776, af¬ 
firmed 49 S.Ct. 262, 279 U.S. 812, 
73 L.Ed. 971—State ex rel. Man- 
hein v. Harrison, 114 So. 169, 164 
La. 664. 

Mass.—Spector v. Building Inspector 
of Milton, 145 N.E. 265, 260 Mass. 
63. 

97. U.S.—Women’s Kans^ City St. 
Andrew Soc. v. Kansas City, Mo., 
C.C.A.MO., 58 F.2d 593. 

Minn.—State v. Northwestern Pre¬ 
paratory School, 37 N.W.2d 370, 228 
Minn. ZQZk 

97.5 Ohio.—Village of Westlake v. 
Elrick, App., 83 N.E-2d , 646. 

97.10 Ill.i—^Petropoulos v. City of 
Chicago, 125 N.E.2d 522, 6 IlL2d 409 
—^Ronda Realty Corp. v. Lawton, 
111 N.B.2d 310, 414 Ill. 313. 

N.J.—Schmidt v. Board of Adjust¬ 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 405. 

Marie’s Launderette v. City of 
Newark, 113 A.2d 190, 35 N.J.Super. 
94. 

N.Y.—^Freeman v. r City ,pf Yonkers, 
129 N.Y.S.2d 703, 206 Misc.. 947. 
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where they allow the granting or refusing of permits 
without the guidance of any standard,or delegate 
power to control erection, alter^ti^o-n, or use of par¬ 
ticular kinds of buildings, or maintenance of par¬ 
ticular businesses, to private citizens.98.5 Classifica¬ 
tion under a zoning ordinance must be reasonably 
based in the public policy to be served.^^-io xhe 
facts in existence at the date of passage of the 
zoning law are the only material factors for con- 
sideratioii.^®'^^ 

§ 507. Exercise of Police Power in General 

A statute or ordinance, enacted in the exercise of 


the police power, does not deny equal protection of the 
laws where it treats alike all persons similarly situated 
and does not make any arbitrary or unreasonable classi¬ 
fication. 

The prohibition of the Fourteenth Amendment 
against denial of equal protection of the laws does 
not deprive the states, or the political subdivisions 
thereof, of their power, commonly called the police 
power, 99 to pass laws for the protection of the 
public health, safety, and morals,^ and the promo¬ 
tion of the general welfare.^ Furthermore, it does 
not interfere with the proper exercise of that pow- 
er9 on subjects within the control of the state or 


W.Va.—Carter v. City of Bluefield, 
54 S.B.2d 747, 132 W.Va. 881. 
Wis.—Katt V. Village of Sturtevant, 
70 ]Sr.W.2d 188, 269 Wis. 638. 

98. La.—Bultman Mortuary Service 
V. City of New Orleans, 140 So. 
503, 174 La. 360. 

Pa.—Taylor v. Moore, 154 A. 799, 303 
Pa. 469. 

Wis.—State ex rel. Scandrett v. Nel¬ 
son, 3 N.W.2d 765, 240 Wis. 438. 
98.5 S.C.—^Willis v. Town of Wood- 
. ruff, 20 ,S.B.‘2d 699, 200 S.C. 266. 
98.10 N.J.—Schmidt v. Board of Ad¬ 
justment of City of Newark, 88 Au 
2d 607, 9 N.J. 405. 

98.15 U.S.—^Dennis, v. Village of 
Tonka Bay, D.C.Minn., 64 P.Supp. 
214, affirmed, C.C.Au, 156 P.2d 672. 

99. U.S.—^Ag^iar & Bello v. Brock, 

D. C.Cal., 24 P.Supp. 692—0. D. 
Jennings & Co. v. Maestri, D.C. 
La, 22 P.Supp, 980, affirmed, C.C.A., 
97 F.2d 679. 

Ala—Hale v. State, 116 So. 369, 217 
Ala 403, 68 A.L,Il. 1333. 

Cal.—Coelho v. Truckell, App., 48 P. 
2d 697. 

Del.—In re Auditorium, Inc., 84 A.2d 
698, 7 Terry 430, cause remanded 
Auditorium, Inc. v. Board of Ad¬ 
justment of Mayor & Council of 
Wilmington, 91 A.2d 628, 8 Terry 
373. 

Idaho.—State v. Finney, 160 P.2d 130, 
65 Idaho 630. 

Ind.-;—Corpus Juris cited in Hagen- 
beck & G-reat Wallace Show Co. v. 
Randall, 126 N.E. 601, 603, 75 Ind. 
App. 417. 

N.T.—Miller v. City of Niagara 
Palls. 202 N.Y.S. 549, 207 App.Div. 
798. 

W.Va.—State ex rel. Morris v. West 
Virginia Racing Commission, 55 S. 

E. 2d 263, 133 W.Va 179—Corpus 
Juris cited in Nulter v. State Road 
Commission of West Virginia, 193 
S.E. 549, 651, 119 W.Va. 312. 

12 C.J. p 1157 note 9. 

1. U.S.—^Aguiar & Bello v. Brock, D. 

C.Cal., 24 P.Supp. 692. 

Ill.—Spalding v. Granite ’City, 113 N. 
E.2d 667, 415 Ill. 274—Berry v. City 
of Chicago, 151 N.E.'681, 320 Ill. 


536—Weksler v. Collins, 147 N.E. 
797, 317 IlL 132, error dismissed 
47 S.Ct. 449,‘ 273 U.S. 779, 71 L.Ed. 
888 . 

12 C.J. p 1158 notes 10-12. 

2. Ala—Hale v. State, 116 So. 369, 

217 Ala. 403, 68 A.L.R. 1333. 

Ill.—Berry v. City of Chicago, 151 

N.E. 681. 320 Ill. 536—Weksler v. 
Collins, 147 N.E. 797, 317 Ill. 132, 
error dismissed 47 S.Ct. 449, 273 

U. S. 779, 71 L.Ed. 888, 

12 C.J. p 1158 note 13. 

3. U.S.—Lacoste v. Department of 
Conservation of State of Louisiana, 
La, 44 S.Ct. 186, 263 U.S. 545, 68 
L.Ed. 437—Terrace v. Thompson, 
Wash., 44 S.Ct. 16, 268 U.S. 197, 68 
L.Ed. 255. 

Walton V. City of Atlanta, D.C. 
Ga, 89 P.Supp. 309, modified on 
other grounds, C.A., 1*80 P.2d 143, 
set aside 181 P.2d 693, certiorari 
denied 71 S.Ct. 56, 340 U.S. 823, 
95 L.Ed. 604—^Harlow v. Ryland, D. 
C.Ark,, 78 P.Supp. 488, affirmed, C. 
A., 172 F.2d 784—First Nat. Ben. 
Soc. V. Garrison, D.C.Cal., 58 P. 
Supp. 972, affirmed, C.C.A., 156 P.2d 
522. 

Cal.—House v. Los Angeles County 
Flood Control Dist, 153 P.2d 950, 
26 CaL2d 384. 

Del.^Appeal of Blackstone, Super., 
190 A. 697. 

Fla.—Miami Bridge Co. v. Railroad 
Commission, 20 So.2d 356, 155 Pla 
366, certiorari denied 65 S.Ct. 1405, 
325 U.S, 867, 89 L.Ed. 1987—Brock 

V. Hardie, 164 So. 690, 114 Pla 670. 
Idaho.—^Rowe v. City of Pocatello, 

218 P.2d 696, 70 Idaho 343. 

Ill.—Zelney v. Murphy, 56 N.E.2d 754, 
387 Ill. 492—City of Evanston v. 
Wazau, 4 N.E.2d 78, 364 Ill. 198, 
106 A.L.R. 789, certiorari denied 
Wazau V. Qity of Evanston, 57 S. 
Ct. 492, 300 U.S. 662, 81 L.Ed. 870. 

Perrine v. Charles T. Bisch & 
Son, 105 N.E.2d 643, 346 Ill.App. 

' 321. 

Ind.—Carl Hagenheck & Great Wal¬ 
lace Show Co. V. Randall, 126 N.E. 
501, 75 Ina.App. 417. 

Iowa.—Merchants Supply Co. v. Iowa 
Employment Sec. Commission, 16 
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N.W.2d 572, 235 Iowa 372—^.City 
of Des Moines v. Manhattan Oil 
Co., 184 N.W. 823, 193 Iowa 1096, 
23 A.L.R. 1322. 

La—City of New Orleans v. Cala- 
mari, 91 So. 172, 150 La. 737, 22 
A.L.R. 106. 

Me.—State v. Old Tavern Farm, 180 
A. 473, 133 Me. 468, 101 A.L.R. 810. 
Md.—^Howard Sports Daily v. Wel¬ 
ler, 18 A.2d 210, 179 Md. 355. 

Mo.—^Valley Spring Hog Ranch Co. 
V. Plagmann, 220 S.W. 1, 282 Mo. 1, 
16 A.L.R. 266. 

N.H.—State v. Rheaume, 116 A. 75S, 
80 N.H. 319. 

N.J.—Reingold v. Harper, 78 A.2d 
64, 6 N.J. 182. 

Ross V. Mayor and Council of 
Borough of Edgewater, 180 A. 866, 
115 N.J.Law 477, affirmed 184 A, 
810, 116 N.J.Law 447, certiorari de¬ 
nied 67 S.Ct. 37, 299 U.S. 543, 81 L. 
Ed. 400. 

N.M.—Green v. Town of Gallup, 120 
P.2d 619, 46 N.M. 71—Mitchell v. 
City of Roswell, 111 P.2d 41, 45 
N.M. 92. 

N.Y.—^People v. Arlen Service Sta¬ 
tions, 31 N.E.2d 184, 284 N.Y. 340, 
followed in People v. Bluestein, 31 
N.E.2d 924, 284 N.Y. 800. 

Application of Cohen, 65 N.Y.S. 
2d 337, 269 App.Div. 256. 

People V. Blanchard. 174 N.Y.S. 
276, 10.5 Misc. 401. 

Okl.—^Ex parte Sales, 233 P. 186, 108 
Okl. 29—Ex parte Tindall, 229 P. 
125, 102 Okl. 192. 

Pa.—Jackman v. Rosenbaum Co., 106 
A, 238, 263 Pa. 158. 

Tex.—Ex parte Tigner, 132 S.W.2<3 
885, 139 Tex.Cr. 452, affirmed Tig¬ 
ner V. State of Texas, 60 S.Ct. 879, 
310 U.S. 141, 84 L.Ed. 1124, 136 
A.L.R. 1321, rehearing denied 60 S 
Ct. 1092, 310 U.S. 659, 84 L.Ed. 1422. 

Protection of natural resources from 
waste 

(1) Under the police power of a 
state, the legislature may, without 
denying equal protection of the lawa 
regulate and restrict the use and en¬ 
joyment of landowners of the natural 
resources of the state, such as oil 
so as to protect it from waste and 
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of the political subdivisions which are part thereof;^ 
and according to a few judicial statements it yields 
to the police power^ and does not limit® or apply to'^ 
an exercise of that power; but, according to the 
weight of authority, an exercise of the police power 
is subject to the constitutional limitation that no 
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state shall deny the equal protection of the laws 
to any person within its jurisdiction;® and it is 
necessary, as well as sufficient, that a police regula¬ 
tion shall apply equally and uniformly to all persons 
similarly situated.® 


prevent infringement of the rights 
of others. 

Okl.—C. C. Julian Oil & Royalties Co. 
V. Capshaw, 292 P. 841. 146 Okl. 
237. 

(2) Under state police power, leg¬ 
islature may regulate and restrict 
landowners’ use and enjoyment of 
State’s natural resources, such as 
subterranean waters, gas, oil, and 
timber, so as to protect them from 
waste and prevent infringement of 
others’ rights, and such legislation 
does not infringe constitutional in¬ 
hibitions against taking of property 
without due process of law, denial 
of equal protection of laws, or taking 
of property without just compensa¬ 
tion. 

Okl.—^Anderson-Prichard Oil Corp. v. 
Corporation Commission, 241 P.2d 
363, 205 Okl. 672, appeal dismissed 
72 act 562, 342 U.S. 938, 96 L.Ed. 
698—Cities Service Gas Co. v. Peer¬ 
less Oil & Gas Co., 220 P.2d 279, 
203 Okl. 35, affirmed 71 S.Ct 215, 
340 U.S, 179, 95 L.Bd. 190, and 
Phillips Petroleum Co. v. State, 71 

S.Ct. 221, 340 U.S. 190, 95 L.Ed. 204. 

(3) Corporation commission’s or¬ 
der fixing reasonable and equitable 
allowables for wells producing gas 
from a common source of supply, 
based upon natural flow, determined 
with reference to factors including 
acreage underlying each lease and 
thickness of producing formation and 
porosity, made to prevent waste, to 
protect interest of public in natural 
resource, and to protect rights of 
owners of gas so produced, did not 
deprive owner of its property rights 
or deny it equal protection of the 
law. 

Okl.—Anderson-Prichard Oil Corp, v. 
Corporation Commission, 252 P.2d 
450, 207 Okl. 686. 

(4) An order of corporation com¬ 
mission, fixing boundary line of pro¬ 
ductive area of one zone in certain 
gas field so as to give corporation, 
drilling gas well into such zone in 
comer of 160 acre tract of land leas¬ 
ed by it, only 57 acres as acreage 
factor in formula for allocation of 
gas production from zone, was law¬ 
ful and supported by competent and 
substantial evidence and did not de¬ 
prive corporation of any rights under 
due process of law, equal protection, 
or taking of private property clauses 
of state or federal constitution. 

Okl.—^Anderson-Prlchard Oil Corp. v. 

Corporation Commission, 241 P.2d 
363, 205 Okl. 672, appeal dismissed 


72 S.Ct. 562, 342 U.S. 938, 96 L.Ed. 
698. 

Permit for public meeting in street 
An ordinance, prohibiting the hold¬ 
ing of public meetings in streets un¬ 
less permit therefor has been grant¬ 
ed, is a police regulation not viola¬ 
tive of the constitutional guaranty 
of equal protection of the laws. 

Pa.—City of Duquesne v. Pincke, 112 
A. 130, 269 Pa. 112. 

Court should not lightly Interfere 
with the police power of a state, 
even in a case where complainant 
bases his claim for relief on the 
equal protection clause of the Four¬ 
teenth Amendment. 

U.S.—Chambers v. Bachtel, C.C.A. 
Tex., 55 F.2d 861. 

4. U-S.—Sullivan v. Shaw. D.C.Cal., 
6 P.Supp. 112. 

Xiack of limitation of subjects 

(1) The constitutional prohibition 
of denial of equal protection of the 
laws was not intended to limit the 
subjects on which the police power 
of a state may lawfully be exerted. 
Idaho.—Packard v. O’Neil, 262 P. 881, 

46 Idaho 427, 56 A.L.R. 317. 

Ill.—^People V. Robertson, 134 N.B. 
815, 302 Ill. 422, 22 A.L.R. 835. 

(2) The adoption thereof did not 
guarantee future freedom of action 
in all matters in which action had 
not theretofore been restricted, so 
as to prevent the application of the 
police power of the state in matters 
to which it had not theretofore been 
applied. 

Ind.—American Coal Mining Co. v. 
Special Coal and Food Commis¬ 
sion of Indiana, D.C.Ind,, 268 F. 
563, appeal dismissed 42 S.Ct. 273, 
258 U.S. 632,- 66 L.Ed. 801. 

5. Minn.—^Itasca Paper Co. v. Ni¬ 
agara Fire Ins. Co., 220 N.W. 425, 
175 Minn. 73. 

6. Ohio,—^Ex parte Company, 139 N. 
E. 204, 106 Ohio St. 50. 

l^ack of Impairmeut 

The equal protection clause of the 
Fourteenth Amendment does not im¬ 
pair the police power of a state. 
W.Va.—^Nulter v. State Road Com¬ 
mission of West Virginia, 194 S.E. 
270—Nulter v. State Road Commis¬ 
sion of West Virginia, 193 S.E. 649. 

7. Wash.—Shea v. Olson, 53 P.2d 
615, 186 Wash. 143, 111 A.L.R. 998, 
opinion adhered to 69 P.2d 1183, 
186 Wash. 700, 111 A.L.R. 1011— 
State V. Fleming, 226 P. 647, 129 
Wash. 646, 34 A.L.R. 600—Fisher i 
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Flouring Mills Co. v. ' Brown, 187 
P. 399, 109 Wash. 680. 

8. U.S.—Oyama v. State of Cal., 68 
S.Ct. 269, 332 U.S. 633, 92 L.Ed. 249. 

Glicker v. Michigan Liquor Con¬ 
trol Commission, C.C.A,Mich., 160 
P.2d 96. 

Crockett v. Hortman, D.C.La,, 101 
F.Supp. Ill—Gray v. University of 
Tenn., D.C.Tenn., 97 F.Supp. 463, 
vacated on other grounds Gray v. 
Board of Trustees of University 
of Tenn., 72 S.Ct. 432, 342 U.S. 617, 
96 L.Ed. 540—Aguiar & Bello v. 
Brock, D.aCal., 24 P.Supp. 692— 
Asher v. Ingels, D.C.Cal., 13 P. 
Supp. 664. 

Ala.—McCraney v. City of Leeds, 1 
So.2d 894, 241 Ala. 198. 

Cal.—City and County of San Fran¬ 
cisco V. Ross, 279 P.2d 529, 44 Cal. 
2d 52. 

Fla.—Griffin v. Sharpe, 66 So.2d 751— 
Miami Shores Village v. Wm. N. 
Brockway Post No. 124 of Ameri¬ 
can Legion, 24 So.2d 33, 156 Fla. 
673—Blitch v. City of Ocala, 195 
So. 406, 142 Fla, 612. 

Ill.—^Union Cemetery Ass'n of City 
of Lincoln v. Cooper, 110 N.E.2d 
239, 414 Ill. 23—^People v. Chicago, 
M. & St P. Ry. Co., 138 N.E. 155, 
306 Ill. 486, 28 A.D.R. 610. 

Md.—Salshurg v. State, 94 A. 2d 
280, 201 Md. 212, affirmed Ssdsburg 
V, State of Md., 74 S.Ct. 280, 346 

U. S. 645, 98 L.Ed. 281—Ghingher v. 
Pearson, 168 A. 105, 165 Md. 273. 

N.T.—^Application of Barry Equity 
Corp., 96 N.Y.S.2d 808, 276 App. 
Div. 686. 

A. E. F.’s Inc., T. City of New 
York, 58 N.Y.S.2d 90, 185 Misc. 
812, affirmed 59 N.Y.S,2d 397, 269 
App.Div. 1020, reversed on other 
grounds 68 N.E.2d 177, 295 N.Y. 381 
—^Royce v. Rosasco, 287 N.Y.S. 
692, 159 Misc. 236. 

N.C.—State v. Scoggin, 72 S.E. 2d 
97, 236 N.C. 1. 

Tex.—Missouri-El-T. R. Co. of Texas 

V. Rockwall County Levee Im¬ 
provement List. No. 3, 297 S.W. 
206, 117 Tex. 34. 

Harvey v. Morgan, Civ.App., 272 
S.W.2d 621. 

Ex parte Baker, 78 S.W.2d 610, 
127 Tex.Cr. 689. 

Va,—Flax v. City of Richmond, 52 
S.E.2d 250, 189 Va. 273. 

Wis.—Wisconsin Telephone Co. v. 
City of Milwaukee, 270 N.W. 336, 
223 Wis. 251. 

12 C.J. p 1144 note 97. 

9. U.S.—^Alabama State Federation 
of Labor, Local Union No. 103, 
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Classification. The equal protection clause of the 
Fourteenth Amendment to the federal Constitution 
does not take from a state or municipal corpora¬ 


tion the power to classify in the adoption of police 
laws or regulations,but admits of the exercise 
of a wide scope of discretion in that regard^^ and 


United Broth, of Carpenters and 
Joiners of Ameri-ca, v. McAdory, 
Ala., 65 S.Ct. 1384, 325 U.S. 450, 89 
L.Ed. 1725. 

Idaho.—State v. Finney, 150 P.2d 
130, 65 Idaho 630. 

Ill.—Berry v. City of Chicago, 151 
N.E. 581, 320 Ill. 536. 

I^d.—Gordon v. City of Indianapolis, 
183 N.E. 124, 204 Ind. 79. 

Iowa.—City of Creston v. Center Milk 
Products Co., 61 N.W.2d 463, 243 
Iowa 611. 

La.—^Federal Land Bank of New Or¬ 
leans V. John D. Nix, Jr., Enter¬ 
prises, 117 So. 720, 166 La. 566. 
Minn.—^Fairview Hospital Ass'n v. 
Public Bldg. Service and Hospital 
and Institutional Emp. Union Lo¬ 
cal No. 113, A. F. L., 64 N.W.2d 16. 
Mo.—Lige V. Chicago, B. & Q. R. Co., 
204 S.W. 508, 276 Mo. 249, L.R.A. 
1918F 648. 

N-.H.—State v. Moore, 13 A.2d 143, 91 
N.H. 16. 

N.J.—^Jamouneau v. Harner, 109 A. 
2d 640, 16 N.J. 600, certiorari de¬ 
nied 75 act. 580, 349 U.S. 904, 99 
L.Ed. 1241. 

Pa.—^Appeal of White, 134 A. 409, 
287 Pa. 259, 63 A.L.R. 1215. 

12 C.J. p 932 note 34, p 1158 note 16. 

drantiug of pistol permits 
; The so-called Sullivan Law, relat¬ 
ing to the granting of pistol permits, 
has been held invalid as denying to 
certain individuals the equal protec¬ 
tion of the laws. 

N.Y.—^People ex rel. Perris v. Horton, 
264 N.T.S. 84, 147 Misc. 606, affirm¬ 
ed 269 N.T.S. 679, 239 App.Div. 
610. 

Exemptions which treat , alike all 
persons who are similarly situated 
fulfill the requirement of equal pro¬ 
tection. 

La—State v. Schweitzer, 118 So. 699, 
167 La. 81. 

Eiscrimination 

(1) An exercise of the police pow¬ 
er must not be discriminatory in 
operation. 

U.S.—Shelley v. Kraemer, Mich. & 
Mo., 68 S.Ct. 836, 334 U.S. 1, 92 
L.Ed. 1161, 3 A.L.R.2d 441. 

Hague V. Committee for Indus¬ 
trial Organization, C.C.A.N.J., 101 
F.2d 774, modified on other grounds 
59 S.Ct. 954, 307 U.S. 496, 83 L.Ed. 
1423. 

N.Y.—Aerated Products Co. of Buf¬ 
falo V. Godfrey, 48 N.E,2d 276, 290 
N.Y. 92. 

Wis.—State v. McKune, 255 N.W. 916, 
215 Wis. 592. 

(2) The power of a city council, 
under a police regulation, to grant or 
refuse a permit for a parade must 
be exercised without discrimination; 


a permit to parade may not be grant¬ 
ed to one and refused to another un¬ 
der similar circumstances. 

U.S.—Sullivan v. Shaw, D.C.Cal., 6 
F.Supp. 112. 

Restriction on property use 

(1) The equal protection clause of 
the Fourteenth Amendment prohibits 
discrimination by city against an 
owner in the imposition of restric¬ 
tions on use of his property. 

Va.—City of Alexandria v. Texas Co., 

1 S.E.2d 296, 172 Va. 209. 

(2) Land use ordinance, under 
which application to convert house 
into duplex was denied, did not con¬ 
fiscate private property without due 

I process of law and did not deny I 
I equal protection of law, since inci- 
I dental inconvenience and damage 
must give way to health, comfort, 
welfare and safety of public, and 
use of property could be reasonably 
restricted accordingly. 

Nev.—State ex rel. Davie v. Coleman, 
224 P.2d 309, 67 Nev. 636. 

10. U.S.—Queenside Hills Realty Co. 
v, Saxl, N.Y., 66 S.Ct. 850, 328 U. 
S- 80, 90 L.Ed. 1096, reargument 
denied 64 NB.2d 278. 295 N.Y. 667 
—^Whitney v. People of State of 
California, Cal., 47 S.Ct. 641, 274 
U.S. 357. 71 L.Ed. 1095—Zucht v. 
King. 43 S.Ct. 24, 260 U.S. 174, 67 
L.Ed. 194. 

Pyeatte v. Board of Regents of 
University of Okl., D.C.Okl., 102 F. 
Supp. 407, affirmed 72 S.Ct. 567, 342 
U.S. 936, 96 L.Ed. 696—Harlow v. 
Ryland, D.C.Ark., 78 F.Supp. 488, 
affirmed. C.A., 172 F.2d 784—Goe- 
saert v. Cleary, D.C.Mich., 74 F. 
Supp. 735, affirmed 69 S.Ct. 198, 335 
U.S. 464, 93 L.Ed. 163—General 
Sales & Liquor Co. v. Becker, D.C. 
Mo., 14 F.Supp. 348. 

'Cal.—Ferrante v. Fish & Game Com¬ 
mission of Cal., 175 P.2d 222, 29 
Cal.2d 365. 

Fla.—Riley v, Lawson, 143 So. 619, 
106 Fla. 521—Hiers v. Mitchell, 116 
So. 81, 95 Fla. 345. 

Ky.—^Priest v. State Tax Commis¬ 
sion, 80 S.W.2d 43, 258 Ky. 391. 

La.—City of New Orleans v. Cala- 
mari, 91 So. 172, 160 La. 737, 22 
A.L.R. 106—State v. Winehill & 
Rosenthal, 86 So. 181, 147 La. 781, 
error dismissed Winehill & Rosen¬ 
thal V. State of Louisiana, 42 S. 
Ct. 313, 268 U.S. 606, 66 L.Ed. 786. 
Md.—^Wampler v. Le Compte, 150 A. 
455, 159 Md. 222, affirmed 61 S.Ct. 
92, 282 U.S. 172, 75 L.Ed. 276. 

Mich.—Hughes v. City of Detroit, 
187 N.W. 530, 217 Mich. 567. 

Minn.—George Benz Sons, Inc., v. 
Ericson, 34 N.W.2d 725, 227 Minn. 
1 . 

N.Y.—People ex rel. Bryant v. Ziin- 
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merman, 210 NY.S. 269, 213 App. 
Div. 414, affirmed 150 N.E. 497, 241 
NT. 405, 43 A.L.R. 909—Miller v. 
City of Niagara Falls, 202 NY.S. 
649, 207 App.Div. 798. 

Okl.—Cotton Club v. Oklahoma Tax 
Commission, 158 P.2d 707, 196 Okl. 
403. 

In re Seltenreich, 244 P.2d 587, 95 
Okl.Cr. 250—^Hirsh v. Oklahoma 
'City, 234 P.2d 925, 94 Okl.Cr. 249— 
Ex parte Strauch, 157 P.2d 201, 80 
Okl.Cr. 89. 

Pa.—Hartford Steam Boiler Inspec¬ 
tion & Insurance Co. v. City of 
Philadelphia, 39 Pa.Dist. & Co. 36. 

Equitable Credit <& Discount Co. 
V. Geier, Com.Pl., 49 Dauph.Co. 80, 
affirmed 21 A.2d 53, 342 Pa 445. 
Tenn.—Mascari v. International 

Broth, of Teamsters, Chauffeurs, 
Warehousemen & Helpers of Amer¬ 
ica (AFL) Local Union No. 667, 
215 S.W.2d 779, 187 Tenn. 345, cer¬ 
tiorari dismissed 69 S.Ct. 410, 335 

U. S. 907, 93 L.Ed. 440. 

Tex.—Ex parte Tigner, 132 S.W.2d 
885. 139 Tex.Cr. 452, affirmed Tig¬ 
ner V. State of Texas, 60 S.Ct. 879, 
310 U.S. 141, 84 L.Bd. 1124, 130 
A,L.R. 1321, rehearing denied 60 
S.Ct. 1092, 310 U.S. 659, 84 L.Ed. 
1422. 

Wash.—^Elkins v. Schaaf, 102 P.2d 
230, 4 Wash. 2d 12—State v. Jones, 
243 P. 1, 137 Wash. 656. 

Wyo.—In re Trent’s Claim, 231 P.2d 
180, 68 Wyo. 146—In re Edelman’s 
Estate, 228 P.2d 408, 68 Wyo. 30. 
Application limited to class 

(1) Legislation enacted in the ex¬ 
ercise of the police power is not nec¬ 
essarily invalid because it may apply 
to only one class of persons or things 
to the exclusion of others. 

R.I.—Creditors’ Service Corporation 

V. Cummings, 190 A. 2. 

12 C.J.P 1158 note 16. 

(2) A comprehensive statute reg¬ 
ulating labor organizations and re¬ 
quiring detailed annual report, etc., 
does not deny equal protection be¬ 
cause not made applicable to busi¬ 
ness associations or to labor organ¬ 
izations subject to Railway Labor 
Act. 

U.S.—^Alabama State Federation of 
Labor, Local Union No. 108, United 
Broth, of Carpenters and Joiners of 
America, v. McAdory, Ala., 65 S.Ct. 
1384, 325 U.S. 450, 89 L.Ed. 1725. 
11. U.S.—Skinner v. State of Okl. ex 
rel. Williamson, Okl., 62 S.Ct. 1110, 
316 U.S. 635. 86 L.Ed. 1655. con¬ 
formed to 155 P.2d 715, 195 Okl. 
106—^Whitney v. People of State 
of California, 47 S.Ct 641, 274 U. 
S. 357, 71 L.Bd, 1095. 

Eastman v. Yellow Cab Co., C. 
A.I11.. 173 P.2d 874. 
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avoids what is done only when it is without any | It is only required that the classification be based 
reasonable basis and is, therefore, purely arbitrary.^^ ) on some -legitimate distinction,^^ that it have some 


Pyeatte v. Board of Regents of 
University of Okl., D.C.Okl., 102 F. 
Supp. 407, affirmed 72 SJCt. 567, 342 
U.S. 936, 96 L.Bd. 696—Harlow v. 
Hyland, D.CArk., 78 P.Supp. 488, 
affirmed, C.A., 172 F.2d 784—Goe- 
saert v. Cleary, D.C.Hich., 74 F. 
Supp. 735, affirmed 69 S.Ct. 198, 335 

U. S. 464, 93 L.Bd. 163—General 

Sales & Liquor Co. v. Becker, D.C. 
Mo., 14 F-Supp. 348. 

Ariz.—State v. Double Seven Corp., 
219 P.2d 776, 70 Ariz, 287, 19 A.L.R. 
2d 1007. 

Cal.—Ferrante v. Fish & Game Com¬ 
mission of Cal,, 175 P.2d 222, 29 
Cal.2d 365. 

Del.—^Zink v. Kessler Trucking Co., 
Super., 190 A. 637. 

Fla.—^Riley v. Lawson, 143 So. 619, 
106 Fla. 521—Hiers v. Mitchell, 
116 So. 81, 95 Fla. 345. 

Iowa.—Merchants Supply Co. v. Iowa 
Employment Sec. Commission, 16 

K. W.2d 572, 235 Iowa 372. 

La,—City of IS’ew Orleans v. Cala- 
mari, 91 So. 172, 150 La. 737, 22 A. 

L. R. 106—State v. Winehill & 
Rosenthal, 86 So. 181, 147 La. 781, 
error dismissed Winehill & Rosen¬ 
thal V. State of Louisiana, 42 S. 
Ct. 313, 258 U.S. 605, 66 L.Ed. 786. 

Mich.—^Mutchall v. City of Kalama¬ 
zoo, 35 N.W.2d 245, 323 Mich. 215 
—Naudzius V. Lahr, 234 N.W. 581, 
253 Mich. 216, 74 A.L.R. 1189. ^ 

Minn.—George Benz Sons, Inc. v. 
Bricson, 34 N.W.2d 725, 227 Minn. 
1 . 

Mo.—Bellerive Inv. Co. v. Kansas 
City, 13 S.W.2d 628, 321 Mo. 969, 
Okl.—^In re Seltenreich, 244 P.2d 
587, 95 Okl.Cr. 250—Hirsh v. Okla¬ 
homa City, 234 P.2d 925, 94 Okl.Cr. 
249. 

Tenn.—^Mascari v. International 
Brotherhood of Teamsters, Chauf¬ 
feurs, Warehousemen & Helpers of 
America (AFL) Local Union No. 
667, 215 S.W.2d 779, 187 Tenn. 345, 
certiorari dismissed 69 S.Ct. 410, 
335 U.S. 907, 93 L.Bd. 440. 

Vt,—State V. Auclair, 4 A.2d 107, 110 
Vt. 147. 

Wash.—^Elkins v. Schaaf, 102 P.2d 
230, 4 Wash.2d 12. 

Wyo.—In re Edelman's Estate, 228 
P.2d 408, 68 Wyo. 30. 

12 CJ. p 1158 note 14. 

12. , U.S.—Whitney v. People of State 
of California, 47 S.Ct. 641, 274 U. 
S. ~ 357, 71 L.Ed. 1095—Crescent 
Cotton Oil Co. V. State of Missis¬ 
sippi, 42 S.Ct. 42, 257 U.S. 129, 66 
L.Ed. 166. 

Pyeatte v. Board of Regents of 
University of Okl., D.C.Okl., 102 
F.Supp. 407, affirmed 72 S.Ct. 567, 
342 U.S. 936, 96 L.Ed. 696—Harlow 

V. Ryland, D.C.Ark., 78 F.Supp. 488, 
affirmed, C.A., 172 F.2d 784—Gener¬ 


al Sales & Liquor Co. v. Becker, 
D.C. Mo., 14 F.Supp. 348—^Upton 
V. Felton, D.C.Neb., 4 F.Supp. 685. 

Ala.—^Wilkey v. State ex rel. Smith, 
14 So.2d 536, 244 Ala. 568, 151 
A.L.R. 765, certiorari denied 64 S. 
Ct. 195, 320 U.S. 787, 88 L.Ed. 473. 

Cal.—Ferrante v. Fish & Game Com¬ 
mission of Cal., 176 P.2d 222, 29 
Cal. 2d 365. 

Fla.—State ex rel. Lawson v. Wood¬ 
ruff, 184 So. 81. 134 Fla. 437—City 
of Miami v. State ex rel. Green, 180 
So. 45—Riley v. Lawson, 143 So. 
619, 106 Fla. 521—Hiers v. Mitch¬ 
ell, 116 So. 81, 95 Fla. 345. 

Iowa.—Merchants Supply Co. v. Iowa 
Employment Sec. Commission, 16 
N.W.2d 572, 235 Iowa 372. 

La.—City of New Orleans v. Cala- 
mari, 91 So. 172, 150 La. 737, 22 
A.L.R. 106—State v. Winehill & 
Rosenthal, 86 So. 181, 147 La. 781, 
error ■ dismissed Winehill & Rosen¬ 
thal V. State of Louisiana, 42 S. 
Ct 313, 258 U.S. 605, 66 L.Ed. 786. 

Md.—^Wampler v. Le Compte, 150 A. 
455, 159 Md. 222, affirmed 51 S.Ct 
92, 282 U.S. 172, 75 L.Ed. 276. 

Mich.—Mutchall v. City of Kalama¬ 
zoo, 35 N.W.2d 245, 323 Mich. 215 
—Naudzius V. Lahr, 234 N.W. 581, 
263 Mich. 216, 74 A.L.R. 1189. 

Minn.—George Benz Sons, Inc. v. 
Ericson, 34 N.W.2d 725, 227 Minn. 
1 . 

Mo.—Bellerive Inv. Co. v. Kansas 
City, 13 S.W.2d 628, 321 Mo. 969. 

N.H.—State v. Moore, 13 A.2d 143, 91 
N.H. 16. 

N.Y.—Miller v. City of Niagara Falls, 
202 N.T.S. 649, 207 App.Div. 798. 

A. EL F.*s, Inc., v. City of New 
York, 58 N.Y.S.2d 90, 185 Misc. 812, 
affirmed 59 N.Y.S.2d 397, 269 App. 
Div. 1020, reversed on other 
grounds 68 N.E.2d 177, 295 N.Y. 
381, 

N.C.—State v. Fowler, 136 S.E. 709, i 
193 N.C. 290. j 

Okl.—Cotton Club v. Oklahoma Tax 
Commission, 158 P.2d 707, 195 Okl. 
403. 

In re Seltenreich, 244 P.2d 587, 95 
Okl.Cr. 250—^Hirsh v, Oklahoma 
City, 234 P.2d 925, 94 Okl.Cr. 249— 
Ex parte Strauch, 167 P.2d 201, 
80 Okl.Cr. 89. 

Pa.—^Empire Box Corp. of Strouds¬ 
burg V. Chesnut, 54 PaDist. «& 
Co. 162, 56 Dauph,Co. 338, affirmed 
43 A.2d 88, 362 Pa 418: 

S.C.—^Ponder v. City Of Greenville, 
12 S.E.2d 851, 196 S.C.'79. 

Tenn.—Mascari v. International 
Broth, of Teamsters, Chauffeurs,- 
Warehbusemen & Helpers of Amer¬ 
ica (AFL) Local Union No. 667, 
215 S.W.2d 779, 187 Tenn. 346, cer¬ 
tiorari dismissed 69 S.Ct 410, 335 
U.S. 907, 93 L.Ed. 440. 
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Tex.—^Sportatorium, Inc., v. State, 
Civ.App., 115’S.W,2d 483, error dis¬ 
missed. . 

Ex parte Tigner, 132 S.W.2d 885, 
139 Tex.Cr. 452, affirmed Tigner 
V. State of Texas, 60 S.Ct. 879, 310 
U.S. 141, 84 L.Ed. 1124, 130 A.L.R. 
1321, rehearing denied 60 S.Ct. 
1092, 310 U.S. 659, 84 L.Ed. 1422. 
Vt.—State V. Auclair, 4 A.2d 107, 110 
Vt. 147. 

Wash.—^Elkins v. Schaaf, 102 P.2d 
230, 4 Wash.2d 12—State v. Jones, 
243 P. 1, 137 Wash. 556, 

Wis.—State v. McKune, 255 N.W. 
916,' 215 Wis. 592—Watts v. Na¬ 
tional Rent-A-Car Co., 237 N.W. 
276, 205 Wis. 140—Watts v. Hent- 
A-Ford Co., 236 N.W. 521, 205 Wis. 
140. 

Wyo.—In re Edelman’s Estate, 228 P. 

2d 408, 68 Wyo. 30. 

12 C.J. p 1158 note 17. 

Where there is ample grround for 
the classification made by the legis¬ 
lature, there is no denial of equal 
protection of the law.’ 

U.S.—^Farmers’ & Merchants’ Bank of 
Monroe, N. C., v. Federal Reserve 
Bank of Richmond, Va.,- 43 S.Ct. 
651, 262 U.S. 649, 67 L.Ed. 1157, 
80 A.L.R. 635. ■ 

ProteotioxL of class subject to pecul¬ 
iar hazards 

The legislative power may be ex¬ 
ercised to protect the public gen¬ 
erally or some particular class of 
persons whose work subjects them 
to peculiar hazards; and whether 
the general public or a particular 
class is to be protected does not alter 
the reasonableness of the classifica¬ 
tion of the subject on which the law 
operates. 

Ky.—Jones v. Russell, 6 S.W.2d 460, 
224 Ky. 390. , ' 

Exemption 

In the exercise of the police pow¬ 
er, an exemption may be made even 
of classes, provided it Is reasonable 
and applies equally. 

Mont.—State v.'Jbhnson, 243 P. 1073, 
75 Mont. 240. 

Zieglslation directed at one abuse 
and not .another does not deny equal 
protection of the law. 

U.S.—^Farmers’ & Merchants’. Hank of 
Monroe, N. C. v. Federal Reserve 
Bank of Richniond, Va,‘ 43 S.Ct 
651, 262 U.S. 649, 67 L.Ed. 1157. 

U. S. V. Siegel Bros,, D.aWash., 
5,2 F.Supp. 238. 

Mich.—People v. Chapman, 4 N.W.^d 
18, 301 Mich. 584. 

13. Idaho.—State v. Evans, 245 P.2d 
788, 73 Idaho 50. ' 

Mich.—^Hughes v.’ City of Detroit, 
187 N.W. 530, 217 Mich. 567, 

N.H.—State v. Moore, 13 A.2d 143, 
91 N.H. 16. 
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substantial relation to the object of the legisla¬ 
tion,and that the regulations apply alike to, and 
not discriminate between, members of a classA^ 
While police legislation may rest on narrow dis¬ 
tinctions,^® a classification, in the exercise of the 
police power, which has a reasonable basis does 
not deny equal protection of the laws merely be¬ 
cause it is not made with mathematical nicety or 
because in practice it results in some inequality.^'^ 
A statute enacted within the police power will not 
be adjudged invalid merely because omitted cases 
might have been properly included in the statute;!® 
but a classification must not be so constituted as to 
preclude addition to the number included within a 
class.!® 

Statutes' providing for sexual sterilization of 


mental defectives do not deny equal protection of 
the laws^o even when, according to some,^! although 
not other,22 authorities, they are limited to persons 
confined in state institutions. 

§ 508. Control over Governmental Agencies 

A municipality op other agency or political division 
of a state is not a "person” within the provisions requir¬ 
ing equal protection of the laws; and legislation pertain¬ 
ing to agencies of the state or matters of government does 
not deny equal protection of the laws where it makes no 
arbitrary or unreasonable classification or discrimination 
and treats alike all within the same class or similarly 
situated. 

A municipality, county, or other public corpora¬ 
tion or governmental agency created and controlled 
by a state is not a ‘‘person” entitled, as against the 
state, to the equal protection of the laws.23 A for- 


yt.—state V. Auclair, 4 A.2d 107, 110 
Vt 147. 

Wis.—^Brennan v. City of Milwaukee, 
60 N’.W.2d 704, 265 Wis. 52--State 
ex rel. Ford Hopkins Co. v. Mayor 
and Common Council of City of 
Watertown, 276 NW. 311. 

Prior completed military service 

cannot be made the basis of discrim¬ 
ination between citizens. 

Ill.—Marallis v. City of Chicago, 182 
N.E. 394, 349 Ill. 422, 83 A.L.R. 
1222. 

14. U.S.—^Herkness v. Irion, D.C, 
La„ 11 F.2d 386, reversed on other 
grounds 49 S.Ct. 40. 278 U.S. 92, 73 
L.Ed. 198. 

Ariz.—State v. Double Seven Corp., 
219 P.2d 776, 70 Ariz. 287, 19 A.L.R. 
2d 1007. 

Ill.—McDougall V, Lueder, 58 N.E.2d 
899, 389 Ill. 141, 156 A.L.R, 1059. 

Pa.—Empire Box Corp. of Strouds¬ 
burg V. Chestnut, 43 A.2d 88, 352 
Pa. 418. 

Vt.—State V. Auclair, 4 A.2d 107, 110 
Vt. 147. 

Wis.—Brenn 9 ,n v. City of Milwaukee, 
60 KW.2d 704, 265 Wis. 52—State 
ex rel. Ford Hopkins Co. v. Mayor 
and Common Council of City of 
Watertown, 276 N.W. 311. 

12 C.J. p 1158 note 18. 

Classification must have some xela. 
tion to welfare of community 

N.Y.—^Miller v. City of Niagara Falls, 
202 N.T.S, 549, 207 App.Div. 798. 

15. U.S.—Utah Power & Light Co. 
V. Pfost, D.C.Idaho, 62 F.2d 226. 

Cal.—Coelho v. Truckell, 48 P.2d 697, 
9 Cal.App.2d 47. 

Mich.—^Hughes v. City of Detroit, 
187 N.W. 630, 217 . Mich. 567. 

Or.— Corpus Juris Secundum cited In 
State V. Farrell, 166 P.2d 812, 813, 
178 Or. 353, rehearing denied 167 
B.2d 698, 178 Or. 353. 

Wis.—^Vieau v. Common Council of 
City of Chippewa Falls, 292 N.W. 
297, 235 Tyis. 122—City of Juneau 
V. Badger Coop. Oil Co., 279 NW. 


666—State ex rel. Ford Hopkins Co. 
V. Mayor and Common Council of 
City of Watertown, 276 N.W. 311— 
State V. McKune, 265 N.W. 916, 
215 Wis. 592. 

16. N.T.—People v. Charles Schwein- 
ler Press, 108 N.E. 639, 214 N.Y. 
396, Ann,Cas.l916D 1059. 

17. Fla.—Hiers v. Mitchell, 116 So. 
81, 95 Fla. 345. 

Mo.—Bellerive Inv. Co. v. Kansas 
City, 13 S.W.2d 628, 321 Mo. 969. 
Tenn.—M a s c a r i v. International 
Broth, of Teamsters, Chauffeurs, 
Warehousemen & Helpers of Amer¬ 
ica (AFL) Local Union No. 667, 215 
S.W,2d 779, 187 Tenn. 345, certio¬ 
rari dismissed 69 S.Ct. 410, 335 U.S. 
907, 93 L.Ed. 440. 

Wash.—Elkins v. Schaaf, 102 P.2d 
230, 4 Wash.2d 12. 

12 C.J. p 1158 note 16 [a]. 

Prohibited practice by part of class 
A statute, enacted in the exercise 
of the police power, which purports 
to treat all members of a class 
equally by prohibiting a certain prac¬ 
tice which all members of the class 
might indulge in, but which actually 
affects in its operation only a cer¬ 
tain part of the class, because only 
that part indulges in the practice, 
is not discriminatory; but it is oth¬ 
erwise as to an attempt, under the 
guise of the police power, to single 
out and legislate against a particu¬ 
lar part of a class without good rea¬ 
son for doing so. 

Wis.—State v. McKune, 255 N.W. 916, 
215 Wis. 592. 

18. N.Y.—People v. Charles Schwein- 
ler Press, 108 N..E. 639, 214 N.Y. 
395, Ann.iCas.l916D 1059. 

Okl.—Cotton Club v. Oklahoma Tax 
Commission, 158 P.2d 707, 195 Okl. 
403. 

19. Wis.—State ex rel. Ford Hop¬ 
kins Co. V. Mayor and Common 
Council of City of Watertown, 276 
N.W. 311. 


20. Idaho.—State v. Troutman, 299 
P. 668, 50 Idaho 673. 

Mich.—In re Salloum, 210 N.W. 498, 
236 Mich. 478—Smith v. Command, 
204 N.W. 140, 231 Mich. 409, 40 
A.L.R. 515. 

21. Kan.—State v. Schaffer, 270 P. 
604, 126 Kan. 607. 

Utah.—Davis v. Walton, 276 P. 921, 
74 Utah 80. 

Va.—Buck V. Bell, 130 S.E. 616, 143 
Va. 310, affirmed 47 S.Ct. 584, '274 
U.S. 200, 71 L.Ed. 1000. 

22. Mich.—Haynes v. Lapeer Cir. 
Judge, 166 N.W. 938, 201 Mich. 138, 
L.R.A.1918D 233. 

N.J.—Smith V. Board of Examiners 
of Feeble-Minded, 88 A. 963, 85 N. 
J.Law 46. 

N.Y.—In re Thomson, 169 N.Y.S. 638, 
103 Misc. 23. 

23. U.S.—Scott V. Frazier, D.C.N.D.. 
258 F. 669, reversed on other 
grounds 40 S.Ct. 603, 253 U.S. 243, 
64 L.Ed. 883. 

Cal.—Grigsby v. King, 260 P. 789, 202 
Cal. 299. 

Fla.—Shelby • v. City of Pensacola, 
151 So. 53, 112 Fla. 684. 

Ga.—^V. C. Ellington Co. v. City of 
Macon, 170 S.E. 813, 177 Ga. 541. 
Kan.—^Albright v. Board of Com’rs 
of Douglas County, 194 P. 913, 108 
Kan. 184. 

La,—^Warren County, Mississippi v. 
Hester, 54 So.2d 12, 219 La, 763, 
certiorari denied 72 S.Ct. 167, 342 

U. S. 877, 96 L.Ed. 659. 

N.J,—Camden County v. Pennsauken 
Sewerage Authority, 105 A.2d 505, 
16 N.J. 456. 

Bergen County Sewer Authority 

V. Borough of Little Ferry, 72 A. 
2d 886, 7 N.J.Super. 213, appeal dis¬ 
missed 76 A.2d 680, 5 N.J, 64‘8. 

North Jersey Dist. Water Supply 
Commission v. State Water Policy 
Commission, 29 A.2d 617, 129 N.J. 
Law 326. 

R.I.—City of Providence v. Moulton, 
160 A. 76, 52 R.I. 236. 
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avoids what is done only when it is without any | It is only required that the classification be based 
reasonable basis and is, therefore, purely arbitrary.^^ | on some -legitimate distinction,!^ that it have some 


Pyeatte v. Board of Regents of 
University of Okl., D.C.Okl., 102 F. 
Supp. 407, affirmed 72 S.Ct. 567, 342 
U.S. 9S6, 96 L-Ed. 696—Harlow v. 
Ryland, D.C.Ark., 78 F.Supp. 488, 
affllrmed, C.A., 172 F.2d 784—Goe- 
saert v. Cleary, U.C-Mich., 74 F. 
Supp. 735, affirmed 69 S.Ct. 198, 335 

U. S. 464, 93 L.Ed. 163—General 

Sales & Liquor Co. v. Becker, D.C. 
Mo., 14 F.Supp. 348. 

Ariz.—State v. Double Seven Corp., 
219 P.2d 776, 70 Ariz. 287, 19 A.L.R. 
2d 1007. 

Cal.—^Perrante v. Fish & Game Com¬ 
mission of Cal., 175 P.2d 222, 29 
Cal.2d 365. 

Del.—^Zink v. Kessler Trucking Co., 
Super., 190 A. 637. 

Fla.—Riley v. Lawson, 143 So. 619, 
106 Fla. 521—^Hiers v. Mitchell, 
116 So. 81, 95 Fla. 345. 

Iowa.—Merchants Supply Co. v, Iowa 
Employment See. Commission, 16 
]Sr.W.2d 572, 235 Iowa 372. 

La.—City of New Orleans v. Cala- 
mari, 91 So. 172, 150 La. 737, 22 A. 
L.R. 106—State v. Winehill & 
Rosenthal, 86 So. 181, 147 La. 781, 
error dismissed Winehill & Rosen¬ 
thal V. State of Louisiana, 42 S. 
Ct. 313, 258 U.S. 605, 66 L.Ed. 786. 
Mich.—Mutchall v. City of Kalama¬ 
zoo. 35 N.W.2d 245, 323 Mich. 215 
—^Naudzius v. Lahr, 234 N.W, 581, 
253 Mich. 216, 74 A.L.R. 1189. 
Minn.—George Benz Sons, Inc, v. 
Ericson, 34 N.W.2d 725, 227 Minn. 
1 . 

Mo.—^Bellerive Inv. Co. v. Kansas | 
City, 13 S.W.2d 628, 321 Mo. 969, ! 

Okl.—In re Seltenreich, 244 P.2d 
587, 95 Okl.Cr. 250—Hirsh v. Okla¬ 
homa City, 234 P.2d 925, 94 Okl.Cr. 
249. 

Tenn.—^Mascarl v. International 
Brotherhood of Teamsters, Chauf¬ 
feurs, Warehousemen & Helpers of 
America (AFL) Local Union No. 
667, 215 S.W.2d 779, 187 Tenn. 345, 
certiorari dismissed 69 S.Ct. 410, 
335 U.S. 907, 93 L.Ed. 440. 

Vt.—State v. Auclair, 4 A.2d 107, 110 
Vt. 147. 

Wash.—Elkins v. Schaaf, 102 P.2d 
230. 4 Wash.2d 12. 

Wyo.—In re Edelman’s Estate, 228 
P.2d 408, 68 Wyo. 30. 

12 C.J. p 1158 note 14. 

12. U.S.—Whitney v. People of State 
of California, 47 S.Ct. 641, 274 U. 
S. 357, 71 L.Ed. 1095—Crescent 
Cotton Oil Co. V. State of Missis- 
topi, 4^ S.Ct. 42, 257 U.S. 129, 66 
L.Ed. 166. 

Pyeatte v. Board of Regents of 
University of Okl., D.C.Okl., 102 
F.Supp. 407, afflrrtied 72 S.Ct. 567, 
342 U.S. 936, 96 L.Ed. 696—Harlow 

V. Ryland, D.C.Ark., 78 F.Supp. 488, 
affirmed, C.A., 172 F.2d 784—Gener- 


I al Sales & Liquor Co. v. Becker, 

I D.C.MO., 14 F.Supp. 348—Upton 
V. Felton, D.C.Neb., 4 F.Supp. 585. 

Ala.—^Wilkey v. State ex rel. Smith, 
14 So.2d 536, 244 Ala. 568, 151 
A.L.R. 765, certiorari denied 64 S. 
Ct. 195, 320 U.S. 787, 88 L.Ed. 473. 

Cal.—Ferrante v. Fish & Game Com¬ 
mission of Cal., 175 P.2d 222, 29 
Cal. 2d 365. 

Fla,—State ex rel. Lawson v. Wood- 
rufe, 184 So. 81, 134 Fla. 437—City 
of Miami v. State ex rel. Green, 180 
So. 45—Riley v. Lawson, 143 So. 
619, 106 Fla. 521—Hiers v. Mitch¬ 
ell, 116 So. 81, 95 Fla. 345. 

Iowa.—Merchants Supply Co, v. Iowa 
Employment Sec. Commission, 16 
N.W.2d 572, 235 Iowa 372. 

La.—City of New Orleans v. Cala- 
mari, 91 So. 172, 150 La. 737, 22 
A.L.R. 106—State v. Winehill & 
Rosenthal, 86 So. 181, 147 La. 781, 
error dismissed Winehill & Rosen¬ 
thal V. State of Louisiana, 42 S. 
Ct 313, 258 U.S. 605, 66 L.Ed. 786. 

Md.—^Wampler v. Le Compte, 150 A. 
455, 159 Md. 222, affirmed 51 S.Ct. 
92, 282 U.S. 172, 75 L.Ed. 276. 

Mich.—Mutchall v. City of Kalama¬ 
zoo, 35 N.W.2d 245, 323 Mich. 215 
—Naudzius v. Lahr, 234 N.W. 581, 
253 Mich. 216, 74 A.L.R. 1189. 

Minn.—George Benz Sons, Inc. v. 
Ericson, 34 N.W.2d 725, 227 Minn. 
1 . 

Mo.—Bellerive Inv. Co. v. Kansas 
City, 13 S.W.2d 628, 321 Mo. 969. 

N.H.—State v. Moore, 13 A.2d 143, 91 
N.H. 16. 

N.Y.—Miller v. City of Niagara Falls, 
202 N.Y.S. 549, 207 App.Div. 798. 

A. E. F.’s, Inc., V. City of New 
York, 58 N.Y.S.2d 90, 185 Misc. 812, 
affirmed 59 N.Y.S.2d 397, 269 App. 
Div. 1020, reversed on other 
grounds 68 N.E.2d 177, 295 N.Y. 
381. 

N.C.—State v. Fowler, 136 S.B. 709, 
193 N.C. 290. 

Okl.—Cotton Club v. Oklahoma Tax 
Commission, 158 P.2d 707, 195 Okl. 
403. 

In re Seltbnreich, 244 P.2d 587, 95 
Okl.Cr. 250—^Hirsh v. Oklahoma 
City, 234 P.2d 925, 94 Okl.Cr. 249— 
Ex parte Strauch, 157 P.2d 201, 
80 Okl.Cr. 89. 

Pa.—^Empire Box Corp, of Strouds¬ 
burg V. Chesnut, 54 PaDisti & 
Co. 162, 56 Dauph.Co. 338, affirmed 
43 A.2d 88, 352 Pa 418: 

S.C.—Ponder v. City bf Greenville, 
12 S.E.2d 851, 196 S.C. 79. 

Tenn.—Mascari v. International 
Broth, of Teamsters, Chauffeurs,- 
Warehousemen & Helpers of Amer- 

' ica (AFL) Local Union No. 667, 
215 S.W.2d 779, 187 Tenn. 346, cer¬ 
tiorari dismissed 69 S.Ct 410, 335 
U.S. 907, 93 L.Ed. 440. 
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Tex.—Sportatorium, Inc., v. State, 
Civ.App., 116'S.W.2d 483, error dis¬ 
missed. . , 

Ex parte Tigper, 132 S.W.2d 885, 
139 Tex.Cr. 452, affirmed Tigner 
V. State of Texas, 60 S.Ct, 879, 310 
U.S. 141, 84 L.Ed. 1124, 130 A.L.R. 
1321, rehearing denied 60 S.Ct, 
1092. 310 U.S. 659, 84 L.Ed. 1422. 
Vt.—State V. Auclair, 4 A.2d 107, 110 
Vt 147. 

Wash.—^Elkins v. Schaaf, 102 P.2d 
230, 4 Wash.2d 12—State v. Jones, 
243 P. 1, 137 Wash. 556. 

Wis.—State v. McKune, 255 N.W. 
916,' 215 Wis. 592—Watts v. Na¬ 
tional Rent-A-Car Co., 237 N.W. 
276, 205 Wis. 140—Watts v. Rent- 
A-Ford Co., 236 N.W. 621, 205 Wis. 
140. 

Wyo.—In re Edelman's Estate, 228 P. 

2d 408, 68 Wyo. 30. 

12 C-J. p 1158 note 17, ■ 

Where there is ample ground for 
the classification made by the legis¬ 
lature, there is no denial of equal 
protection of the law. 

U.S.—^Farmers' & Merchants* Bank of 
Monroe, N. C., v. Federal Reserve 
Bank of Richmond, Va.,. 43 S.Ct. 
651, 262 U.S. 649, 67 L.Ed. 1167, 
30 A.L.R. 635. 

Protection of class subject to pecul¬ 
iar hazards 

The legislative power may ■ be ex¬ 
ercised to protect the public gen¬ 
erally or some particular class of 
persons whose work subjects them 
to peculiar hazards; and whether 
the general public or a particular 
class is to be protected does not alter 
the reasonablenes.s of the classifica¬ 
tion of the subject on which the law 
operates. 

Ky.—Jones v. Russell, 6 S.W.2d 460, 
224 Ky. 390. 

Exemption 

In the exercise of the police pow¬ 
er, an exemption may he made even 
of classes, provided it is reasonable 
and applies equally. 

Mont.—State v. Johnson, 243 P. 1073, 
76 Mont. 240. 

Ziegislation directed at one abuse 
and not another does not deny equal 
protection of the law, 

U.S.—Farmers’ & Merchants’^ Bank of 
Monroe, N. C. v. Federal. Reserve 
Bank of Richmond, Va,,‘ 43 S.Ct. 
651, 262 U.S. 649, 67 L.Ed. 1167, 

U. S. V. Siegel Bros., D.C.Wash., 
5^ , F.Supp., 238. ^ 

Mich.—People V. Chapman, 4 N.W.^d 
18, 301 Mich. 584. ‘ , 

13. Idaho.—State v. Evans, 245 P.2d 
788, 73 Idaho 50. 

Mich.—Hughes v. City of Detroit, 
187 N.W. 530, 217 Mich. 567. 

N.H,—State v. Moore, 13 A.2d 143, 
91 N.H. 16. 
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substantial relation to the object of the leg'isla- 
tion,^^ and that the regulations apply alike to, and 
not discriminate between, members of a class.^^ 
While police legislation may rest on narrow dis¬ 
tinctions,a classification, in the exercise of the 
police power, which has a reasonable basis does 
not deny equal protection of the laws merely be¬ 
cause it is not made with mathematical nicety or 
because in practice it results in some inequalityA^ 
A statute enacted within the police power will not 
be adjudged invalid merely because omitted cases 
might have been properly included in the statute 
but a classification must not be so constituted as to 
preclude addition to the number included within a 
class:^® 

Statutes providing for sexual sterilization of 


mental defectives do not deny equal protection of 
the laws^o even when, according to some,^! although 
not other,22 authorities, they are limited to persons 
confined in state institutions. 

§ 508. Control over Governmental Agencies 

A municipality op other agency or political division 
of a state is not a "person” within the provisions requir¬ 
ing equal protection of the laws; and legislation pertain¬ 
ing to agencies of the state or matters of government does 
not deny equal protection of the laws where it makes no 
arbitrary or unreasonable classification or discrimination 
and treats alike ail within the same class or similarly 
situated. 

A municipality, county, or other public corpora¬ 
tion or governmental agency created and controlled 
by a state is not a '^person” entitled, as against the 
state, to the equal protection of the laws.23 A for- 


Vt.—state V. Auclair, 4 A.2d 107, 110 
Vt. 147, 

Wis.—Brennan v. City of Milwaukee, 
60 N.W.2d 704, 265 Wis. 52—State 
ex rel. Ford Hopkins Co. v. Mayor 
and Common Council of City of 
"Watertown, 276 N.W. 311. 

Prior completed military service 

cannot be made the basis of discrim¬ 
ination between citizens. 

Ill.—Marallis v. City of Chicago, 182 
N,E. 394, 349 Ill. 422, 83 A.L.R. 
1222. 

14. XJ.S.—^Herkness v. Irion, D.C. 
La., 11 F.2d 386, reversed on other 
grounds 49 S.Ct. 40, 278 U.S. 92, 73 
L.Ed. 198. 

Ariz.—State v. Double Seven Corp., 
219 P.2d 776, 70 Ariz. 287, 19 A.L.R, 
2d 1007. 

Ill. —McDougall V, Lueder, 68 N.E.2d 
899, 389 Ill. 141, 156 A.L.R. 1059. 

Pa.—Empire Box Corp, of Strouds¬ 
burg V. Chestnut, 43 A.2d 88, 352 
Pa. 418. 

Vt.—State V. Auclair, 4 A.2d 107, 110 
Vt 147. 

Wis.—^Brennan v. City of Milwaukee, 
60 N.W.2d 704, 265 Wis. 62—State 
ex rel. Ford Hopkins Co. v. Mayor 
and Common Council of City of 
Watertown, 276 N.W. 311. 

12 C.J. p 1158 note 18. 

Classification must have some rela- 
tion to welfare of community 

N.T.—Miller v. City of Niagara Falls, 
202 N.T.S. 549, 207-App.Div. 798. 

15. U.S.—Utah Power & Light Co. 
V, Pfost, D.C.Idaho, 52 F.2d 226. 

Cal.—Coelho v. Truckell, 48 P.2d 697, 
9 Cal.App.2d 47.. 

Mich.—^Hughes v. City of Detroit, 
187 N.W. 630, 217 Mich. 567. 

Or.—Corpus Juris Secundum cited in 
State V. Farrell, 166 P.2d 812, 813, 
178 Or. 353, rehearing denied 167 
P.2d 698. 178 Or. 353. 

Wis.—^Vieau y. Common Council of 
City of Chippewa Falls, 292 N.W. 
297, 2J35 Wis. 122—City of Juneau 
v. Badger Coop. Oil Co., 279 N;W. 


666—State ex rel. Ford Hopkins Co. 
V. Mayor and Common Council of 
City of Watertown, 276 N.W. 311— 
State V. McKune, 255 N.W. 916, 
215 Wis. 592. 

16. N.T,—People v. Charles Schwein- 
ler Press. 108 N.E. 639, 214 N.T. 
396. Ann.Cas.l916D 1059. 

17. Fla.—Hiers v. Mitchell, 116 So. 
81, 95 Fla. 345. 

Mo.—Bellerive Inv. Co. v. Kansas 
City, 13 S.W.2d 628, 321 Mo. 969. 
Tenn.—M a s c a r i v. International 
Broth, of Teamsters, Chauffeurs, 
Warehousemen & Helpers of Amer¬ 
ica (AFL) Local Union No. 667, 215 
S.W.2d 779, 187 Tenn. 345, certio¬ 
rari dismissed 69 S.Ct. 410, 335 U.S. 
907, 93 L.Ed. 440. 

Wash.—Elkins v. Schaaf, 102 P.2d 
230, 4 Wash.2d 12. 

12 C.J. p 1158 note 16 [a]. 

Froliibited practice by part of class 
A statute, enacted in the exercise 
of the police power, which purports 
to treat all members of a class 
equally by prohibiting a certain prac¬ 
tice which all members of the class 
might indulge in, but which actually 
affects in its operation only a cer¬ 
tain part of the class, because only 
that part indulges in the practice, 
is not discriminatory; but it is oth¬ 
erwise as to an attempt, under the 
guise of the police power, to single 
out and legislate against a particu¬ 
lar part of a class without good rea¬ 
son for doing so. 

Wis.—State v. McKune, 255 N.W. 916, 
215 Wis. 592. 

18. N.T.—^People v. Charles Schwein- 
ler Press, 108 N..E. 639, 214 N.T. 
395, Ann.Cas.l916D 1059. 

Okl.—Cotton Club v. Oklahoma Tax 
Commission, 158 P.2d 707, 195 Okl. 
403. 

18. Wis.—State ex rel. Ford Hop¬ 
kins Co. V. Mayor and Common 
Council of City of Watertown, 276 
N.W. 311. 


20. Idaho.—State v. Troutman, 299 
P. 668, 50 Idaho 673. 

Mich.—In re Salloum, 210 N.W. 498, 
236 Mich. 478—Smith v. Command, 
204 N.W. 140, 231 Mich. 409, 40 
A.L.R. 515. 

21. Kan.—State v. Schaffer, 270 P. 
604, 126 Kan. 607. 

Utah.—Davis v. Walton, 276 P. 921, 
74 Utah 80. 

Va.—Buck V. Bell, 130 S.E. 516, 143 
Va. 310, affirmed 47 S.Ct. 584, 274 
U.S. 200, 71 L.Ed. 1000. 

22. Mich.—^Haynes v. Lapeer Cir. 
Judge, 166 N.W. 938, 201 Mich. 138, 
L.R.A.1918D 233. 

N.J.—Smith V. Board of Examiners 
of Feeble-Minded, 88 A. 963, 85 N. 
J.Law 46. 

N.T.—In re Thomson, 169 N.T.S. 638, 
103 Misc. 23. 


23. U.S.—Scott V. Frazier, D.C.N.D., 
258 F. 669, reversed on other 
grounds 40 S.Ct. 503, 253 U.S. 243, 
64 L.Ed. 883. 

Cal.—Grigsby v. King, 260 P. 789, 202 
Cal. 299. 

Fla.—Shelby - v. City of Pensacola, 
151 So. 53, 112 Fla. 684. 

Ga.—^V. C. Ellington Co. v. City of 
Macon, 170 S.E. 813, 177 Ga. 541. 
Kan.—^Albright v. Board of Com'rs 
of Douglas County, 194 P. 913, 108 
Kan. 184. 

La.—^Warren County, Mississippi v. 
Hester, 54 So.2d 12, 219 La, 763, 
certiorari denied 72 S.Ct. 167, 342 

U. S. 877, 96 L.Ed. 659. 

N.J.—Camden County v. Pennsauken 
Sewerage Authority, 105 A.2d 605, 
15 N.J. 456. 

Bergen County Sewer Authority 

V. Borough of Little Ferry, 72 A. 
2d 886, 7 N.J.Super. 213, appeal dis¬ 
missed 76 A.2d 680, 6 N.J. 648. 

North Jersey Dist. Water Supply 
Commission v. State Water Policy 
Commission, 29 A2d 617, 129 N.J. 
Law 326. 

R.I.—City of Providence v. Moulton, 
160 A 75, 62 R.L 236. 


331 



§ 508 CONSTITUTIONAL LAW 16A C. J. S. 

tiori, the state itself is not a “person’’ and is not tion or classification which they make is not ar- 

protected against its own acts by the constitutional bitrary or unreasonable,27 and all within the same 

prohibition of denial of equal protection of the class or similarly situated are treated alike.28 Ob- 

laws.24 The prohibition is not intended to hamper jections on the ground of discrimination between 

the states in the discretionary exercise of their localities, including municipalities, counties, school 

appropriate sovereign governmental powers unless districts and the like, are discussed supra § 506. 

substantial private rights are arbitrarily invaded Particular statutes, or orders or regulations made 

and, as in other cases, statutes or regulations per- thereunder, which have been considered by the 

taining to public agencies or matters of govern- courts to determine whether they deny the equal 

ment do not deny equal protection of the laws where protection of the laws include legislation, or action 

they make no discrimination,^^ or any discrimina- taken thereunder, pertaining to; Public education ;29 


Wash.—^Department of Labor and In¬ 
dustries V. Cook, 269 P.2d 962, 44 
Wash. 2d 671. 

12 C.X p 1149 note 22. 

* Official publication in newspaper 

(1) In one case it was held, with¬ 
out discussion, that a statute pro¬ 
viding for publication of a synopsis 
of legislative acts in a daily newspa¬ 
per in counties wherein there are 
cities of the first class does not deny 
equal protection of the laws. 

Ark.—Smackover Journal v. News 
Times Pub. Co., 48 S.W.2d 219, 185 
Ark. 523. 

(2) In another case, however, a 
defense interposed by county com¬ 
missioners that a statute requiring 
official publications in a county to 
be in newspapers which are not only 
published but also printed in the 
county is unconstitutional and void 
was sustained, the court deeming a 
classification based on typesetting in 
the county to be unreasonable and 
void, and stating that, while the 
power of the legislature to deter¬ 
mine through what agencies and 
means the work of the government 
is to be carried on and adminis¬ 
tered is necessarily broad and com¬ 
prehensive, nevertheless it is limit¬ 
ed and restrained by the constitution, 
and that while no particular person 
has any right to governmental em¬ 
ployment, all persons have a right to 
apply on equal terms for such em¬ 
ployment, and terms prescribed as 
conditions precedent to such employ¬ 
ment must be reasonable and have 
some relation to qualification for 
such service. 

Md.—^Raney v. Montgomery County 
Com’rs, 183 A. 548, 170 Md. 183. 

24. XJ.S.—Scott V. Frazier, D.C.N.D., 
258 P. 669, reversed on other 
grounds 40 S.Ct 503, 253 TJ.S, 243, 
64 L.Ed. 883. 

25. Fla.—State v. Quigg, 114 So. 
869, 94 Fla. 1056. 

Act affecting members of county 
body as individuals, instead of the 
county in its governmental capacity, 
paay be void on the ground of dis¬ 
crimination. 

Tenn,—^Lewallen v. Hawn, 63 S.W.2d 
1008, 166 Tenn. 466. 


Exclusion from public service 

The general court cannot constitu¬ 
tionally enact a law, even with re¬ 
spect to employment in the public 
service that arbitrarily discriminates 
against any class of citizens by ex¬ 
cluding it from such service. 

Mass.—In re Opinion of the Justices, 
22 N.E.2d 49, 303 Mass. 631, 123 A. 
L.R. 199. 

26. IJ.S.—Snowden v. Hughes, Ill., 
64 S.Ct. 397, 321 IJ.S. 1, 88 L.Ed. 
497, rehearing denied 64 S.Ct. 778, 
321 U.S. 804, 88 L.Ed. 1090. 

Ohio.—State ex rel. Wuebker v. Bock- 
rath, 87 N.E.2d 462, 152 Ohio St. 77. 
S.C.—Gaud V. Walker, 53 S.E.2d 316, 
214 S.C. 451. 

Wis.—State v. Kohler, 228 N.W, 895, 
200 Wis. 518, 69 A.L.R. 348. 
Federal instrumentality 

A state law may be valid and ap¬ 
plicable to a federal instrumentali¬ 
ty where it is of general application 
and does not discriminate against 
such instrumentality and there is no 
federal law specifically exempting 
such instrumentality from the op¬ 
eration of state laws. 

Ohio.—^Union Joint Stock Land Bank 
of Detroit v. Baker, 11 N.E.2d 269, 
56 Ohio App. 520. 

A state office or position may be 
subject of intentional or purpose¬ 
ful discrimination between persons 
or classes constituting a denial of 
the equal protection of law, and, 
where discrimination is sufficiently 
shown, the right to relief under the 
equal protection clause is not dimin¬ 
ished by the fact that the discrimina¬ 
tion relates to political rights. 

N.J.—Morgan v. Civil Service Com¬ 
mission, 36 A.2d 898, 131 N.J.Law 
410. 

27. TJ.S.—^Hayman v. iCity of Gal¬ 
veston, Tex., 47 S.Ct. 363, 273 U.S. 
414, 71 L.Ed. 714. 

Ga.—DeJamette v. Hospital Author¬ 
ity of Albany, 23 S.B.2d 716, 195 
Ga. 189.. 

N.J.—^Librizzi v. Plunkett, 16 A.2d 
280, 126 N.J.Law 17. 

Wis.—State ex rel. Thomson v. Gies- 
sel, 61 N.W.2d 903, 265 Wis. 658. 
Exemption or separate classification 
I of public bodies 
1 (1) Legislation does not make an 
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illegal classification or discrimina¬ 
tion because it exempts a municipal 
corporation or the state itself or 
does not impose on the state or mu¬ 
nicipality the restraints or require¬ 
ments it imposes on individuals or 
private corporations. 

U.S.—Parley v. State of North Caro¬ 
lina, N.C., 39 S.Ct 357, 249 U.S. 
510, 63 L.Bd. 736. 

Mass.—In re Opinion of the Justices, 
147 N.E. 681, 261 Mass. 569. 

(2) Also, it is not necessary for 
the state to grant to a corporation, 
created only by its permission, or 
to an individual, with reference to 
his property rights, the same rights 
as against the sovereignty as the 
sovereignty reserves to itself for the 
protection of the public Interest. 
Tex.—^Alpha Petroleum Co. v. Rail¬ 
road Commission, Civ.App., 69 S.W. 
2d 374, error dismissed. 

28. Ohio.—State ex rel. Prospect 
Hospital V. Ferguson, 13 N.E. 2d 
723, 133 Ohio St. 325. 

Tenn.—Stocker v. City of Nashville, 
126 S.W.2d 339, 174 Tenn. 483, 124 
A.L.R. 345. 

Utah.—State ex rel. Stain v. Chris¬ 
tensen, 36 P.2d 776, 84 Utah 185. 

29. Ohio.—State ex rel. Core v. 
Green, 115 N.E.2d 167, 160 Ohio St 
176. 

Tenn.—Crewse v. Beeler, 212 S.W.2d 
39, 186 Tenn. 476. 

Creation of new school districts 

Ohio.—Iddings v. Board of Ed. of 
Jefferson County School Dist, 98 
N.B.2d 827, 155 Ohio St 287~State 
V. Preston, 183 N.E. 777, 126 Ohio 
St 1. 

The alteration or abolition of 

school districts in such manner aud 
through such instrumentalities as the 
legislature prescribes is not a “tak¬ 
ing of property” and does not deny 
“equal protection of the laws'* or 
“due process of law." 

Wis.—School Dist No. 3 of Town 
of Adams v. Callahan, 297 N.W. 
407, 237 Wis. 660, 135 A.L.R. 1081. 

Annexation of one school district cr 
part therecf to another 
Mich.—School Dist. No. 3 of Bloom¬ 
field Tp., Oakland County, v. School 
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public contracts the qualifications,31 appoint- | suspension,33 removal . or discharge,34 reinstate¬ 
ment, 33 disciplinary measures and procedure,32.5 | 


Dist. of City of Pontiac, 246 N.W. 
145, 261 Mich. 352. 

S.C.—Nesbitt v. Gettys, 64 S.B.2d 
651, 219 S.C. 221—Smith v. Lexing¬ 
ton School Dist. No. 1, 64 S.B.2d 
534, 219 S.C. 191. 

ijex._Lee v. Leonard Independent 

School Dist, Civ.App., 24 S.W.2d 
449, error refused. 

Wis.—School Dist. No, 3 of Town of 
Adams v. Callahan, 297 N.W. 407, 
237 Wis. 660, 135 A.L.R. 1081. 
Transfer of pupils from oae district 
to another 

Idaho.— Independent School Dist No. 

6 in Twin Falls County v. Com¬ 
mon School Dist No. 38 in Twin 
Falls County, 131 P.2d 786, 64 

Idaho 303. 

Ill.—^Proviso Tp. High School No. 
209 Board of Education v. Oak 
Park and River Forest Tp. High 
School Dist No. 200 Board of Edu¬ 
cation, 163 N.E. 369, 322 Ill, 217. 
Designation of World War veterans 
as class to receive educational 
benefits 

Cal.—Veterans’ Welfare Board v. Ri¬ 
ley, 208 P. 678, 189 Cal. 159, 22 A. 
L.R. 1531. 

Vaccination of pupils against small¬ 
pox j 

Tex.—Abney v. Pox, Civ.App., 250 S. 
W. 210. 

12 C.J. p 1158 note 10. 

School fraternities and affiliation of 
pupils therewith 

Iowa.—Lee v. Hoffman, 166 N.W. 
565, 182 Iowa 1216, L.R.A.1918C 
933. 

Mich.—Steele v. Sexton, 234 N.W. 

436, 253 Mich. 32. 

12 C.J. p 1149 note 29. 

Expulsion of pupil for refusal to 
salute fiag and pledge allegiance 
Cal.—Gabrielli v. Knickerbocker, 82 
P.2d 391, 12 Cal.2d 85. 

Llq.uidation of academy supported hy 
pore gifts 

La.—Cox V. Gretna Academy, 76 So. 
177, 141 La. 1001. 

30. Ariz,—Schrey v. Allison Steel 
Mfg. Co., 255 P.2d 604, 76 Ariz. 

282. 

Ga.—Ty Ty Consolidated School Dist. 
V. Colquitt Lumber Co., 112 S.E. 
561, 153 Ga. 426. 

Ind.—Lund v. Newton County, 93 N. 

E. 179. 47 Ind,App. 175. 

Mo.—Donovan v. Kansas City, 179 
S.W.2d 108, 352 Mo. 430, appeal dis¬ 
missed .64 S.Ct. 1049, 322 U.S. 707, 
88 L.Ed. 1651, 

Statute barring legislators from 
furnishing materials and services 
to state or any of its subdivisions 
for consideration in excess of $10,- 
000 in any one year, and applying 
same prohibition to corporations in 
which five per cent or more of assets 


are owned by legislator, does not 
make an improper classification ei¬ 
ther as classifying legislators apart 
from other citizens or as distinguish¬ 
ing between legislators with small 
and large businesses. 

N.D.—Lindberg v. Benson, 70 N.W. 
2d 42. 

Yalidatiou of resale of public lauds 
forfeited for noupa3r3nent 
Tex.—Heath v. Lewis, Civ.App., 32 
S.W.2d 249, error refused. 

Extension of leases of state lands 
Mont.—^Leuthold v. Brandjord, 47 P. 
2d 41, 100 Mont 96. 

31. Ala.—Board of Revenue of Jef¬ 
ferson County V. State, 74 So. 364, 
199 Ala. 260. 

Cal.—Terry v. Civil Service Com¬ 
mission, 240 P.2d 691. 108 Cal.App. 
2d 861. 

La.—^Ricks v. Department of State 
Civil Service, 8 So.2d 49, 200 La. 
341. 

Mo.—State ex inf.'lilcKittrick ex rel. 
Ham V. Kirby, 163 S.W.2d 990, 349 
Mo. 988. 

Ohio.—State ex rel. Llppincott v. 
Metzger, 29 N.B.2d 361, 137 Ohio 
St 307. 

12 C.J, p 1149 note 25. 

Residence 

Statute providing that residence 
of an employee of city outside the 
limits of such city shall not be 
ground for discharge of any regularly 
appointed civil service employee oth¬ 
erwise qualified applies equally to all 
civil service employees, did not es¬ 
tablish an unreasonable distinction 
between civil service employees as a 
class and other municipal employees, 
and did not deny equal protection or 
accord special privileges and immu¬ 
nities to civil service employees. 
Wash.—Mosebar v. Moore, 248 P.2d 
386, 41 Wash,2d 216. 

Ineligibility of state officials to ap¬ 
pointment on crime commission 
Tenn.—Joyner v. Priest, 117 S.W.2d 
9. 

Exemption of persons with prescrib¬ 
ed period of service from examina¬ 
tion 

Wis.—State v. Buech, 177 N.W. 781, 
171 Wis, 474. 

32. Fla.—Shad v. De Witt, 27 So.2d 
517, 158 Fla. 27. 

La.—^Hope v. New Orleans, SO So. 
842, 106 La. 345. 

Ohio.—Green v. State Civil Service 
Commn., 107 N.E. 631, 90 Ohio 
- ,St. 252. 

Wash.—State v. Frater, 147 P. 25, 
84 Wash. 466. 

Appointment of relatives of elective 
officials 

Charter or ordinance provision dis¬ 
qualifying child, grandchild, parent, 
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grandparent, brother, sister, half- 
brother, and half-sister of any elec¬ 
tive city official or city department 
or agency head, or of their spouses, 
and disqualifying any spouse of such 
relatives from holding city appoint¬ 
ive office or employment during term 
of such official or tenure of such de¬ 
partment or agency head would con¬ 
stitute ' class legislation containing 
unreasonable and unnecessary dis¬ 
crimination, against persons within 
same proscribed class, and, therefore, 
would be unconstitutional, 

R.I.—In re Opinion to the House of 
Representatives, 96 A.2d 623, 80 R. 
I. 281. 

Age 

Pact that state civil service law 
gives a preference to individuals over 
21 years of age does not render it 
unconstitutional as violative of Four¬ 
teenth Amendment. 

La,—Ricks v. Department of State 
Civil Service, 8 So.2d 49, 200 La. 
341. 

Preference of war veterans in ap¬ 
pointment and promotion 
La.—^Ricks v. Department of State 
Civil Service, supra. 

Mass.—Smith v. Director of Civil 
Service, 87 N.B.2d 196, 324 Mass. 
455. 

Minn.—State v. McDonald, 246 N.W. 
900, 188 Minn. 157. 

N.Y.—Potts V. Kaplan, 190 N.E. 201, 
264 N.T. 110. 

Gianatasio v. Kaplan, 255 N.T.S. 
102, 142 Misc. 611, affirmed 178 
N.E. 782, 267 N.T. 631, appeal dis¬ 
missed 52 S.Ct 203, 284 U.S. 695, 
76 L.Ed. 612. 

Bateman v. Marsh, 64 N.T.S.2d 
678, 188 Misc. 189, affirmed 66 N.T. 
S.2d 411, 271 App.Div. 813, affirmed 
72 N.E.2d 30, 296 N.T. 849. 

Ohio.—State ex rel. King v. Em¬ 
mons, 190 N.E. 468, 128 Ohio St 
216. 

32.5 Wis.—Christie v. Lueth, 61 N. 
W.2d 338, 265 Wis. 326. 

33. Ga.—^McDonald v. Daniel, 173 S. 

E. 662, 178 Ga. 313—Felton v. 

Huiet 173 S.E. 660, 178 Ga. 311. 

34. Cal:—Cline v. Superior Court of 
Los Angeles County, 193 P. 929, 184 
Cal. 331. 

Roche V. Police Commission of 
City and County of San Francisco, 
92 P.2d 422, 33 Cal.App.2d 574. 

Ill.—People V. City of Chicago, 168 
• N.E. 904, 337 Ill. 100. 

Mass.—^Attorney General v. Pelletier, 
134 N.E. 407, 240 Mass. 264. 

12 C.J. p 1149 note 24. 

Abolishing rank or status of office 
Ordinance which abolished rank of 
fire warden, by causing those holding 
that position to be demoted to next 
lower of captain, was not invalid 
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inent,34.5 resignation,retirement, tenure,'^^ trustees of a charitable corporation the wages 
compensation,^^ powers^*^ and duties,38 including and hours of labor on public works or work done for 
membership in trade associations or unions,38-5 pf the state or any of the political divisions created 
public officers or employees; the method of electing by it the manufacture, distribution, and sale of 

as a denial of tlie equal protection • Of teacliers , eral or state government ineligible 


of the laws. 

Ohio.—State ex rel. McClure v. 
George, 61 lSr.E.2d 87, 145 Ohio St. 
187. 

34.5 Cal.—Hicks v. City of Los An¬ 
geles, 283 P.2d 1046. 

34.10 Mont.—^Mulholland v. Ayers, 
99 P.2d 234, 109 Mont. 568, 

34.15 Pla.—State ex rel. "Watson v. 
Lee, 24 So.2d 798, 157 Fla. 62, 163 
A.L.R. 862. 

Minn.—Burns v. City of St. Paul, 297 
NT.'W. 638, 210 Minn. 217. 

Pensions 

(1) .Amendatory provision of city 
charter modifying pension plan to 
provide that on and after effective 
date of amendment fireman or police¬ 
man entitled to retire might do so 
or not, as he saw fit, but that if he 
chose to continue as employee he 
could not, as under old pension plan, 
thereby earn any additional pension 
above that to which he was entitled 
on effective date of amendment, did 
not violate constitutional provisions 
that all laws of a general nature 
shall have uniform operation And 
prohibiting granting of special priv¬ 
ileges or immunities to any class, nor 
did it violate the equal protection 
clause of the Fourteenth Amendment. 
Cal.—^Allstot V. City of Long Beach, 

231 P.2d 498, 104 Cal.App.2d 441. 

(2) "Under act creating right to 
pension in members of a city fire 
department, a provision therein for 
forfeiture of pension in event pen¬ 
sioned fireman accepts employment 
with federal government or agency, 
and which provision applied alike to 
all firemen similarly situated, did not 
deny equal protection of the law as 
applied to a pensioned fireman who 
voluntarily accepted employment 
with: the federal government. 

Ga.—Franklin v. Mayop, etc., of Sa¬ 
vannah, 34 S.E.2d 506, 199 Ga^ 426. 

c (3) Omaha charter provision plac¬ 
ing contributions of firemen to pen¬ 
sion fund set up for their benefit on 
a fixed amount each month rather 
than on a percentage of earnings 
does not constitute a want of equal 
protection, or lack of uniformity. * 
Neb.—Sullivan, v. City of Omaha, 
Neb., 21 N.W.2d 510, 146 Neb. 297. 

35. Fla.—Shelby v. City of Pensa¬ 
cola, 151 So. 53, 112 Fla 584. 
Mass.—^Nichols v., Commissioner of 
Public "Welfare, 40 N.E.2d 275, 311 
Mass. 126. 

M.T.-^Williams v. Walsh, 43 N.B.2d 
498, 289 N.Y. 1. 


Cal.—Grigsby v. King, 260 P. 789, 
202 Cal. 299. 

Ind.—^McQuaid v. State ex rel. Sigler, 
6 N.E.2d 547—^Brumfield v. State 
ex rel. Wallace. 190 N.E. 863, 206 
Ind. 647. 

Or.—Campbell v. Aldrich, 79 P.2d 
257. 

36, U.S.—^Phelps v. Board of Edu¬ 
cation of Town of West New York, 
N.J.. 57 S.Ct. 483. 300 U.S. 319, 81 
L.Ed. 674—^Askam v. Board of Ed¬ 
ucation of Town of West New 
York, N.J.. 67 S.Ct. 483, 300 U.S. 
319, 81 L.Ed. 674. 

Pla.—Shelby v. City of Pensacola, 
161 So. 53, 112 Fla 584. 

N.J.—Liva V. Board of Education of 
Lyndhurst Tp., 18 A.2d 704, 126 
N.J.Law 221. 

N.Y.—Harman v. Board of Ed. of 
City of New York, 88 N.E. 2d 351, 
300 N.Y. 21, motion denied 90 N.E. 
2d 497, 300 N.Y. 644. 

Giacobbe v. Board of Ed. of City 
I of New York, 126 N.Y.S.2d 46, af¬ 
firmed 109 N.Y.S.2d 342, 279 App. 
Div. 773, appeal dismissed 107 N.E. 
2d 688, 304 N.Y, 660--Kelly v. 
Board of Ed. of City of New York, 
125 N.Y.S.2d 42. 

Or.—Pederson v. City of Portland, 24 
P.2d 1031, 144 Or. 437. 

12 C.J. p 1149 note 26. 

Xtetlred teachers 

Statute which provides that teach¬ 
ers who are retired before date upon 
which retirement benefits were in¬ 
creased shall be cohipensated for 
making themselves available as sub¬ 
stitute teachers, but which does not 
I make similar provision fdr teachers 
[ who retire after such date, does not 
deny equal protection of laws. 

! Wis.—State ex rel. Thomson v. Gies- 
[ sel, 61 N.W.2d 903, 265 Wis. 558. 

. Deduotloiis troxti salaries for peusloxi 
I fund 

Ga.—^DeWitt v. Richmond County, 16 
I S.E.2d 579, 192 Ga. 770. 

Mont.—Trumper v. School District 
No. 56 of Musselshell County, 173 
P. 946, 55 Mont. 90. • 

V&jm&jxtf wMIe in military service, 
of excess of salary over military 
pa^y 

N.Y.—^Henn v. City of Mt. Vernon, 

, 189 N.Y.S. 851., 198 App.Div. 152. 

,37. Idaho.—^In.. re Public; Utilities 
Commission's Investigation, 1 P.2d 
627, 5,1 Idaho 56. 

^ 38. Md.—^Herbert v. Baltirnore Coun- 
[ ty, 55 A. 376, 97 Md. 639. 

Power to a<rt as delegate 
j Statute nixing a person who holds 
I a position or employment under fed-' 
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to be a delegate to a county, state or 
congressional pre-primary convention 
does not violate the constitutional 
provisions guaranteeing equal rights. 
Neb.—State ex rel. Baldwin v. Strain, 
42 N.W.2d 796, 152 Neb. 763. 
Frohihition against strikes 

Act prohibiting strike by certain 
public employees is not unconstitu¬ 
tional as depriving employees of 
equal protection of the laws. 

Mich.—City of Detroit v. Division 
26 of Amalgamated Ass'n of St, 
Elec. Ry. & Motor Coach Emp. of 
America, 51 N.W.2d 228, 332 Mich. 
237, appeal dismissed Division 26 
of Amalgamated Ass’n of St. Elec. 
Ry. & Motor Coach Emp. of Amer¬ 
ica V. City of Detroit, 73 S.Ct 37, 
344 U.S. 805, 97 L.Ed. 627, rehear¬ 
ing denied 73 S.Ct 164, 344 U.S. 
882, 97 L.Ed. 683. 

38.5 Cal.—Perez v. Board of Police 
Com'rs of City of Los Angeles, 178 
P.2d 537, 78 Cal.App.2d 638. 

Okl.—Goodwin v. Oklahoma City, 182 
P.2d 762, 199 Okl. 26. 

Tex.—Congress of Indus. Organiza¬ 
tions V. City of Dallas, Civ.App., 
198 S.W.2d 143, refused no reversi¬ 
ble error. 

39. N.Y.—In re Mt. Sinai Hospital, 
164 N.E. 871, 260 N.Y. 103, 62 A.L. 
R. 564. 

40. N.Y.—Long Island R, Co. v. De¬ 
partment of Labor of State of New 
York, 177 N.E. 17, 256 N.Y. 498. 

Campbell v. City of New York, 
216 N.Y.S. 141, 127 Misc. 307. af¬ 
firmed 219. N.Y.S. 131, 128 Misc. 
382, afiirmed 222 N.Y.S. 779, 220 
App.Div. 834, error dismissed City 
of New York v. Campbell, 48 S.Ct. 
435, 277 U.S. 673, 72 L.Ed. 994. 

12 C.J. p 1160 notes 30,' 31, p 1166 
notes 89, 91. 

Divergent authority 

(1) The power of the state to lim¬ 
it the hours of labor per day of per¬ 
sons in the employ of contractors on 
public works has been denied on the 
ground that such a prohibition con¬ 
stitutes an unreasonable distinction 
between persons contracting with the 
state or a municipality and other 
employers of labor. 

Cal.—-Ex parte Kuback, 24 P. 737, 85 
Cal. 274, 20 Am.S.R. 226, 9 L.R.A. 
482. 

(2) Also, a statute fixing the mini¬ 
mum rate of wages for unskilled la¬ 
bor employed by counties, cities, and 
towns on, public improvements has 
been li'eld to make an unnatural 
and uhcon^^utional classification. 
Ind.—Street v. Varney Electrical 
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cement and cement products by the state ;41 compen¬ 
sation for veterans an appropriation to pay one 
or more claims of a class ;43 the rate of interest pay¬ 
able by a municipal corporation on judgments or ac¬ 
crued claims the creation, with another state, of 
a joint port commission with authority to recom¬ 
mend rules and regulations not inconsistent with 
the constitution of the United States or of either 
state the creation of county boards the 
amount of a county's bank deposit ;46 the creation 
by water districts of trust funds from gross income 
to guarantee payment of local improvement bonds 
the powers of municipal corporations the adop¬ 
tion by a town of a system to prevent the pollution 
of a river and the housing of municipal courts 
in the county courthouse.^O The exercise by the 
supreme court of jurisdiction in quo warranto to 
decide whether the governor is^disabled by convic¬ 
tion in a federal court for felony, so as to devolve 
the powers and duties of the governor's office on the 
lieutenant governor, is not a denial of equal pro¬ 
tection of the laws.51 The principle of equality re¬ 
quires that every voter shall, so far as practicable, 
have an equal voice in the affairs of government ;52 
and, without some rational basis for the discrimina¬ 
tions,^3 it is not permissible for one class of voters 
to be given more power in governmental affairs than 
is given to another class.However, on a question 
af annexation of territory to a municipality, it is 
proper to give the franchise to voters resident.'in 
the territory affected and thereby deny it to other 


persons and corporations 6wning land in the ter¬ 
ritory 5 and a statute providing for a merger of 
counties does not deny the equal protection of .'the 
laws by* requiring a two-thirds vote in the county 
to be merged and only a majority vote in the 
other county, where a state constitutional proyi- 
sion requires only a vote in the county to be 
merged and the statute therefore affords an ad¬ 
ditional safeguard and greater protection than re¬ 
quired by the constitutional provision.56 Where 
several judges with terms beginning on the same 
date are to be elected in the same county, it is a 
denial of equal protection of the laws both to the 
electors and to a candidate seeking office to require 
the latter to designate the incumbent he seeks to 
succeed, this being a classification making an in¬ 
defensible distinction between an incumbent of an 
office and one who seeks it;57 but the legislature 
may, without denying equal protection, separate the 
terms which formerly began on the same date and 
make them begin on successive days.58 

§ 509. Exercise of Power of Eminent Domain 

Eminent domain laws or proceedings thereunder 
ordinarily do not deny equal protection of the laws. 

Statutes granting or delegating the right to ex¬ 
ercise the power of emiheiit domain and prescribing 
the proceedings to be taken, together with the pro¬ 
ceedings actually taken thereunder, are generally 
held not to deny equal protection of the laws.^3 


Supply Co., 66 N.B. 895, 160 Ind. 
338, 98 Am.S.R. 325, 61 L..II.A. 154. 

41. S.D.—In re Opinion of the Judg¬ 
es, 180 N.W. 967, 43 S.D. 648. 

42. Kan.—State v. Davisj, 213 P. 171, 
113 Kan, 4. , 

43. Tex.—^Austin Nat, J^ank of Aus¬ 
tin v. Sheppard, .7I S.Vy.2d 242, 123 
Tex. 272. 

43.5 N.T.—In re Bronx River Park¬ 
way in City of New York, 29 N,E. 
2d 466, 284 N.T. 48, remittitur 
amended 30 N.E.2d 729, 284 N.T. 
701, affirm.ed A. F. & Gr. Realty Cor¬ 
poration V. City of New York^ 61 
S.Ct. 839, 313 U.S. 540, 85 L,Ed. 
1508. 

44. N.T.—City of New York v. Wlllr 
cox, 189 N.T.S. 724, 116 Misc. 351. 

45. Ga.—Bradford v. Hammond, 175 
S.E. 18, 179 Ga. 40. 

CreMon of single ooinmisisioiier 

Ga.—Wilson v. Harris, 164 S.E. 388, 
170 Ga. 80b. 

46. S.D.—Beadle County v. Lloyd, 
238 N.W..133. 59 S:D. 33. 

47. Wash.—In re Local Imp. Dist. 
No. 1 of Water Dist. No. 49, King 

' Cdunty, 81 P.2d 289. . 


48. Conn.—State v. Williams, 36 A. 
24, 421, 68 Conn. 131, 4 L.R.A. 465, 
affirmed 18 S.Ct. 617, 170 U.S. 304. 
42. L.Ed. 1047.. 

12 C.J. p 1150 note 32. , 

49. R.I.—^Board of Purification of 
Waters v. Town of* East Provi¬ 
dence, 133 A. 812, 47 R.I. 431. 

50. ’ Neb.—State v. Board of Comers 
of Douglas County, 189 N.W. 639, 
109 Neb, 35. 

51. N.D.—State ex rel. Olson v. 
Langer,'256 N.W. 377, 65’N.D. 68. 

52. Neb.—State v. Moorhead, 156 N. 

" W, 1067, 99 Neb. 627. 

53. Tenh.—Gates v. Long, 113 S.W. 

2d 388. \ , 

54. Neb.—State v: Moorhead, 156 N. 
W. 1067, 99 Neb. 627. 

Effect on. electioxi result 
i The constitutionality of a statute, 
improperly disqualifying persons 
from voting in a particular elec¬ 
tion, is not affected by the fact that 
the disqualified electors could not 
have changed the election result. 

Or.—In re Oregon^ Tunhel Dist. No. 1, 
253 P. 1, 120.Or, 594. 
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J 55. Ky.—Carrithers v. Shelbyville, 
104 S.W. 744, 126 Ky. 769, 31 Ky. 

, L, 1166, 17 L.R.A.,N.S., 421. 

56. Ga.—^Hines v. Etheridge, 162 S. 

E. 113, 173 Ga. 870. 

57. ’ Ohio.—State v. Bernon, 178 N.B. 
267, 124 Ohio St, 294. 

58. Ohio.—State ex rel. Gustafson v. 
Krause, 1 N.E.2d 937, 131 Ohio St, 

■ 97 . 

59. U.S.—Ci^ane v. Hahlq, N.T,, 42 S. 
Ct. 214, 258 U.S. 142, 66 L.Ed. 514. 

Dohany !v. Rogers, D.C.Mich., 33 

F. 2d 918, affirmed 50 S.Ct. 299, 281 
U.S. 362, 74 L.Ed, 904, 68 A.L.R. 
434—Su'ncrest Lumber Co. v. North 
Carolina Park Commission, D.C.N. 
C., 30 P.2d 121, appeal dismissed 
60 S.Ct. 13, 280 U.S. 615, 74 L.Ed. 
656. 

Ala.—Harvey v. Warren, 102 So. 899, 

■ 212 Ala.’415. 

Cal.—Marin Municipal Water Dist. 
v: Marin Water & Power Co., ,173 
P. 469, 178 Cal- 308. 

Sherer v. City of Laguna Beach, 
57 P.2d 157, 13‘Cal.App.2d 396. • 

Ill.—^People V, Chicago. Transit Au¬ 
thority, 64 N.B.2d-4, 392 IU,-77. 
Ind.—Sisters of Providence of St, 
Mary’s of' the Woods v. Lowe^ 
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This is true even though the legislature grants dif- tion,63 and all persons similarly situated or in the 

ferent rights to different classes of corporations®® same category are treated alike and equally.®^ 

and against different classes of property,®l or pre¬ 
scribes different methods of procedure for different On the other hand, equal protection of the laws 
classes of cases,®2 where the classification or dis- must not be denied in condemnation proceedings or 
crimination is not arbitrary, unjust, or unreasonable, by the statutes authorizing or prescribing such pro- 
but instead is based on a real difference or distinc- ceedings;®® and according to some authority a 


Vein Coal Co., 154 N.E. 659, 198 
Ind. 645. 

Ky.—Baxter v. City of Louisville, 6 
S.W.2d 1074, 224 Ky. 604. 

Mass.—Connor v. Metropolitan Dist. 
Water Supply Commission, 49 N.E. 
2d 593, 314 Mass. 33—^Manning v. 
Metropolitan Dist. Commission, 169 
N.E. 910. 270 Mass. 348. 

Neb.—City of Mitchell v. Western 
Public Service Co., 246 N.W. 484, 
124 Neb. 248, appeal dismissed 
Western Public Service Co. v. City 
of Mitchell, 53 S.Ct. 788, 289 U.S. 
709, 77 L.Ed. 1464. 

N.H.—Rockingham County Light & 
Power Co. v. Philbrick, 108 A, 813, 
79 N.H. 279. 

N.Y.—In re Grade Crossing Com’rs 
of City of Buffalo, 206 N.Y.S. 103, 
210 App.Div, 328, motion granted 
in part 206 N.Y.S. 910, 211 App. 
Div. 840, and affirmed 148 N.E. 727, 
240 N.Y. 612. 

In re Town of Hempstead, 142 N. 
Y.S.2d 758. 

N.C.—Yarborough v. North Carolina 
Park Commission, 145 S.E. 563, 196 
N.C. 284. 

Ohio.—Ornstein v. Chesapeake & 0. 
Ry. Co., 174 N.E. 772, 123 Ohio St. 
260, appeal dismissed 52 S.Ct. 14, 
284 U.S, 572, 76 L.Ed. 497. 

S.C.—Jennings v. Sawyer, 189 S.E. 
746, 182 S.C. 427. 

Tenn.—State Highway Department v, 
Mitchell’s Heirs, 216 S.W. 336, 142 
Tenn. 58. 

Tex.—Missouri-K.-T. R. Co. of Tex¬ 
as V. Rockwall County Levee Im¬ 
provement Dist. No. 3, 297 S.W, 
206, 117 Tex. 34. 

Wis.—^Brown v. County State Road 
and Bridge Committee, 196 NW. 
860, 182 Wis. 480—Superior Water, 
Light & Power Co. v. City of Su¬ 
perior, 183 N.W. 254, 174 Wis. 257. 

Acquisition and later resale 

Statutes providing for the acquisi¬ 
tion of property by eminent domain 
and its later resale did not violate 
the equal protection of the law pro¬ 
vision of the constitution. 

U.S.—Robinette v. Chicago Land 
Clearance Commission, D.C.I11., 116 
F.Supp. 669.. 

Cal.—Redevelopment Agency of City 
and County of San Francisco v. 
Hayes, 266 P.2d 105, 122 Cal.App. 
2d 777, certiorari denied 75 S.Ct. 
214, 348 U.S. 897, 99 L.Ed. 705. 
R.I.—Ajootlan v. Providence Redevel¬ 
opment Agency of City of Provi¬ 
dence, 91 A.2d 21, 80 R.I. 73. 


Informalities In the proceedings 
may not be a denial of equal protec¬ 
tion of the laws. 

Mass.—Bydeld v. City of Newton, 141 
N.E. 658, 247 Mass, 46. 

Taking of private property for 
public use without compensation to 
owner is insufficient to establish un¬ 
constitutional taking or damaging of 
private property for public use in 
denial of equal protection of laws, 
since owner may seek just compen¬ 
sation by following procedure estab¬ 
lished by law. 

Cal.—Sherer v. City of Laguna Beach, 
57 P.2d 167, 13 Cal.App.2d 396. 
Slum-clearance and low-cost housing 
Mich.—In re Brewster Street Hous¬ 
ing Site in City of Detroit, 289 N. 
W. 493. 291 Mich. 313. 
water supply 

NY—Application of Gillespie, 44 N. 

YS.2d 424, 180 Misc. 139. 

Trial by court or jury 

(1) The act authorizing city to 
condemn existing waterworks sys¬ 
tem by jury trial in circuit court is 
not unconstitutional as violating 
equal protection clause of the Four¬ 
teenth Amendment. 

Ajk.—City of Helena v. Arkansas 
Utilities Co., 186 S.W.2d 783, 208 
Ark. 442, 

(2) In condemnation proceeding 
under city charter, property owner 
was not denied equal protection of 
the laws in violation of federal Con¬ 
stitution by reason of assessment of 
damages by commissioners pursuant 
to city charter, where property own¬ 
er did not demand a trial by Jury of 
his rights to compensation before 
assignment of commissioners in the 
case in compliance with charter pro¬ 
vision. 

Mo.—City of St. Louis v, Gruss, 263 
S.W.2d 387. 

(3) Trial by court of the factual 
issue of necessity for taking of prop¬ 
erty under power of eminent domain 
is proper and satisfies state and fed¬ 
eral constitutional requirements of 
equal protection of law^ 

S.C.—Bookhart v. Central Elec. Pow¬ 
er Co-op., 66 S.B.2d 781, 219 S.C. 
414. 

60. U.S.—Robinette v. Chicago Land 
Clearance Commission, D.C.I11., 115 
F.Supp. 669. 

Cal,—^Beveridge v. Lewis, 67 P. 1040, 
70 P. 1083, 137 CaL 619, 92 Am.S.R. 
188, 59 L.R.A. 681. 

12 C.J. p 1157 note 5. 
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61. U.S.—^Mt Vernon-Woodberry 

Cotton Duck Co. v. Alabama In¬ 
terstate Power Co., Ala., 36 S.Ct. 
234, 240 U.S. 30, 60 L.Ed. 607. 

12 C.J. p 1157 note 6, 

Compensation 

Statute providing compensation for 
decrease in value of land or estab¬ 
lished businesses conducted on land 
within one mile of land taken for 
reservoir caused by such taking is 
not unconstitutional as denying to 
owners of land outside defined area 
and owners of businesses conducted 
on such land the equal protection of 
the laws. 

Mass.—Connor v. Metropolitan Dist. 
Water Supply Commission, 49 N. 
E.2d 693,-314 Mass. 33. 

62. U.S.—^Via v. State Commission 
on Conservation and Development 
of State of Virginia, D.C.Va., 9 F. 
Supp. 656, affirmed 56 S.Ct 246, 
296 U.S. 549, 80 L.Ed. 388. 

12 C.J. p 1167 note 8. 

Difference in nonessential matters 
Cal.—Marin Municipal Water Dist. v. 
Marin Water & Power Co,, 173 P. 
469, 178 Cal. 308. 

63. U.S.—^Rindge Co. v. Los Angeles 
County, Cal., 43 S.Ct. 689, 262 U.S. 
700, 67 L.Ed. 1186-^oslin Mfg. Co. 
V. City of Providence, R.I., 43 S.Ct. 
684, 262 U.S, 668, 67 L.Ed. 1167. 

Cal.—^Beveridge v. Lewis, 67 P. 1040, 
70 P. 1083, 137 Cal. 619, 92 Am.S.R. 
188, 69 L.R.A. 681. 

Iowa.—Munn v. Independent School 
Dist of Jefferson, 176 N.W. 811, 
188 Iowa 757. 

Mont.—In re Valley Center Drain 
Dist, Big Horn County, 211 P. 218, 
64 Mont. 645. 

64. R.I.—^Narragansett Electric 
Lighting Co. v. Sabre, 146 A. 777, 
60 R.I. 288. 66 A.L.R. 1553, rear¬ 
gument denied 147 A. 668, 66 A. 
L.R. 1553. 

Tex.^—Cochran v. Cavanaugh, Civ. 
App.. 262 S.W. 284. 

65. Cal.—City of Los Angeles v. Al¬ 
len, 163 P. 697, 32 Cal.App. 653. 

Mass.—In re Opinion of the Jus¬ 
tices, 14 NE.2d 468, 300 Mass. 607. 
Tex.—^Marrs v. Railroad Commission, 
177 S.W.2d 941, 142 Tex. 293. 
Equal bearing must be accorded. 
N.Y.—In re City of Rochester, 171 
N.Y.S. 12, 184 App.Div. 369, af¬ 
firmed 121 NE. 859, 224 N.Y. 659. 
Bight of review 

(1) A city charter giving the city 
but not landowners a right of appeal 
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statute may be unconstitutional because of its ar¬ 
bitrary selection of the grantee or grantees of the 
right to condemn;®® but according to other deci¬ 
sions, based on the theory that the power of eminent 
domain may be delegated or withheld at the will of 
the legislature, a claim of denial of equal protection 
of the laws may not properly be based on the ar¬ 
bitrary granting of the right to one, and withhold¬ 
ing it from another, by the legislature.®'^ 

§ 510. Regulation of Trade or Business in 
General 

While the guaranty of equal protection of the laws is 
applicable to the right to engage in a legitimate business 
or occupation, the state may reasonably regulate a busi¬ 
ness affected with a public interest, or a useful trade, 
occupation, or profession which may prove injurious to 
the public, without denial of the guaranty. 

The guaranty of equal protection of the laws is 
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applicable to the right of all persons to engage in a 
legitimate business or occupation,®'^*®® and to the 
regulation thereof.®^*®® However, in the exercise 
of its police power and in the interest and for the 
protection, of the public, a state may, without denial 
of the equal protection of the laws, reasonably regu¬ 
late a business affected with a public interest,®® or 
a useful trade, occupation, or profession which may 
prove injurious to the public.®® In the protection 
of the people against incompetent persons and harm¬ 
ful practices, the legislature may prescribe the 
qualifications required of persons authorized to 
practice a profession requiring special knowledge 
or skill,or the qualifications of persons authorized 
to engage in any trade or occupation which affects 
the public and requires special knowledge or skill 
and, in the interest of the public welfare, it may reg¬ 
ulate the practice of professions, even by persons 
duly admitted or licensed to practice them.'^® It may 


from a report of commissioners ap¬ 
pointed to appraise the condemned 
land, is a denial of egual protection 
of the laws. 

N.T.—In re City of Rochester, 121 
KE. 102, 224 N.T. 386. 

(2) On the other hand, giving the 
expropriator the right to prosecute 
error from a denial of his right to 
appropriate and denying to the land- 
owner a right to prosecute error im¬ 
mediately from an order granting 
the right to appropriate is not a de¬ 
nial of the equal protection of the 
laws, as a denial of the right to ap¬ 
propriate is a final order and an or¬ 
der granting the right is only a pre¬ 
liminary order and may be reviewed 
in error proceedings prosecuted after 
the final judgment. 

Ohio.—Ornstein v. Chesapeake & O. 
Ry. Co., 174 N.E. 772, 123 Ohio St. 
260, appeal dismissed 52 S.Ct. 14, 
284 U.S. 672, 76 L.Ed. 497. 

Statutes providing special procedure 
Ga.—City of Atlanta v. Sims, 82 S. 
E.2d 130, 210 Ga. 605—City of At¬ 
lanta V. Wilson, 74 S.E.2d 456, 209 
Ga. 527. 

66, Ind.—^Fountain Park Co. v. 
Hensler, 165 N.E. 465, 199 Ind. 96, 
50 A.L.R, 1B18. 

67. N.T.—^People ex rel. Horton v. 
Prendergast, 162 N.E. 10, 248 N.T. 
215, appeal dismissed Horton v. 
Prendergast, 49 S.Ct. 177, 278 U.S. 
579, 73 L.Ed, 517. 

In re Niagara, Lockport & On¬ 
tario Power Co., 210 N.T.S. 748, 
125 Misc. 269. 

67.50 Cal.—Sej Fujii v. State, 242 
P.2d 617, 38 Cal.2d 718. 

^^•—Howard Sports Daily v. Weller, 
18 A.2d 210, 179 Md. 355. 

Or.—^Kenji Namba v. McCourt, 204 
P.2d 569, 186 Or. 679. 

16A C. J.S.—22 


67.55 U.S.—Glicker v. Michigan Liq¬ 
uor Control Commission, C.C.A. 
Mich., 160 F.2d 96. 

Minn.—^Anderson v. City of St. Paul, 
32 N.W.2d 538, 643, 226 Minn. 186. 
‘"Equal protection of the laws ap¬ 
plies to regulation of occupations 
which may be entirely prohibited as 
well as to those which are inherently 
lawful.” 

Minn.—Anderson v. City of St. Paul, 
supra. 

68. U.S.—^Williams v. Arkansas, 
Ark., 30 S.Ct. 493, 217 U.S. 79, 54 
L.Ed. 673, 18 Ann.Cas. 865. 

Glicker v. Michigan Liquor Con¬ 
trol Commission, C.C.A.Mich., 160 
F.2d 96. 

Ga.—^Bohannon v. Duncan, 196 S.E. 
897. 

La.—Corpus Juris Secundum quoted 
in City of Alexandria v. Breard, 47 
So.2d 653, 555, 217 La. 820, affirmed 
71 S.Ct. 920, 341 U.S. 622, 95 L.Ed. 
1233, 35 A.L.R.2d 335, rehearing 
denied 72 S.Ct. 21, 342 U.S. 843, 
96 L.Ed. 637. 

Ohio.—Serrer v. Cigarette Service 
Co., Com.Pl., 74 N.E. 2d 841, affirmed 
74 N.E.2d 853, affirmed 76 N.E.2d 
91, 148 Ohio St. 519. 

Pa.—Davis v. American Meter Co., 86 
Pa.Dist. & Co. 602, 36 Erie Co. 109. 

Size and importance of business 
The power to regulate private 
business may be Invoked as to a 
paramount industry on which the 
prosperity of the entire state in a 
large measure depends, but not as 
to an ordinary business essentially 
private in its nature. 

N.T.—People v. Nebbia, 186 N.E. 694, 
262 N.T, 259, affirmed Nebbia v. 
People of State of New Tork, 54 
S.Ct. 505, 291 U.S. 502, 78 L.Ed. 
940, 89 A.L.R. 1469. 
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Business which may be conducted for 
fraudulent purposes 
The regulatory power of the legis¬ 
lature is not necessarily confined to 
those classes of business, which, by 
their nature, involve or encourage 
fraud, but such power may extend to 
those in which fraud usually is oc¬ 
casional and confined to individual 
transactions, but which may never¬ 
theless be conducted for fraudulent 
purposes. 

Fla.—State, by Knott v. Minge, 160 
So. 670, 119 Fla. 615. 

69. U.S.—Glicker v. Michigan Liq¬ 
uor Control Commission, C.C.A. 
Mich., 160 P.2d 96—City of Marys¬ 
ville V. Standard Oil Co., C.C.A. 
Kan., 27 P.2d 478, affirmed 49 S.Ct. 
430, 279 U.S. 582, 73 L.Ed, 856, 
rehearing denied 60 S.Ct. 79, and 
interpretation of decision denied 
61 S.Ct. 38, 282 U.S. 797. 76 L.Ed. 
718. 

La.—Corpus Juris Secundum quoted 

la City of Alexandria v. Breard, 
47 So.2d 553, 555, 217 La. 820, 

Breard v. City of Alexandria, La., 
affirmed 71 S.Ct. 920, 341 U.S. 622, 
95 L.Ed. 1233, 35 A.L.R.2d 335, re¬ 
hearing denied 72 S.Ct, 21, 342 
U.S. 843. 96 L.Ed. 637. 

N.T.—In re Hauges. -252 N.T.S. 81, 
140 Misc, 811. 

12 C.J. p 1158 note 21, p 1159 notes 
22, 23, 

70. Tenn.—Corpus Juris quoted la 
Lamb v. Whitaker, 106 S.W.2d 106, 
107, 171 Tenn. 485, 

12 C.J. p 1161 note 76. 

71. Fla.—Corpus Juris cited la Gan¬ 
dy V. Borras, 154 So. 248, 250, 114 
Fla. 503. 

12 C.J. p 1161 note 82. 

72. N.T.—Bandel v. New Tork, 124 
N.T.S. 869, 69 Misc. 93, affirmed 
129 N.T.S. 1112, 144 App.Div. 938. 
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even prohibit altogether persons engaging within poses of regulation, provide different rules for dif- 
its jurisdiction in occupations or businesses that ferent classes,’^® limit a regulation to a particular 
are detrimental to the public welfare kind of business,extend to some persons privileges 

denied to others,^^ or impose restrictions on some 
Within proper limitations, the legislature may, but not on others,'^^ where the classification or dis- 
without denial of equal protection of the laws, crimination is based on real differences in the sub¬ 
classify businesses'^^ and occupations'^^ for pur- ject matter80 and where the classification or the 


73. U.S.—Baccus v. Louisiana, La., 
34 S.Ct. 439, 232 U.S. 334, 58 L.Ed. 
627. 

Glicker v. Michig-an Liquor Con¬ 
trol Commission, C.C.A.Mich., 160 
P.2d 96. 

12 C.J. p 1159 note 25. 

InliereiLtly vicious and barzttful Ibusi- 
ness 

Md.—^Howard Sports Daily v. Weller, 
18 A.2d 210, 179 Md. 355. 

74. Ga.—^Harrison v. ECartford Steam 
Boiler Inspection & Insurance Co., 
187 S.E. 648, 183 Ga. 1, reversed 
on other grounds Hartford Steam 
Boiler Inspection and Ins. Go. v. 
Harrison, 57 S.Ct. 838. 301 U.S. 
459, 81 L.Ed. 1223. 

Ill.—Pickett V. Kuchan, 153 N.E. 667, 
323 III. 138, 49 A.L.R. 499. 

La.—Cforpus Juris Secundum quoted 
in City of Alexandria v. Breard, 47 
So.2d 553, 656, 217 La. 820, affirmed 
71 S.Ct. 930, 341 U.S. 622, 95 L.Ed. 
1233, 35 A.L.R.2d 335, rehearing 
denied 72 S.Ct. 21, 342 U.S. 843, 96 
L.Ed. 637—Hammett v. Fire Ass'n 
of Philadelphia, 160 So. .302, 181 
La. 694. 

N.J.—^Ring V. Mayor and Council of 
Borough of North Arlington, 56 A. 
2d 744, 136 N.J.Law 494, affirmed 61 
A.2d 608, 1 N.J. 24, appeal dismiss¬ 
ed 69 S.Ct. 250, 335 U.S. 889, 93 L. 
Ed. 427. 

S.C.—^Henderson v. McMaster, 88 S. 
E. 645, 104 S.C. 268. 

Tenn.—Corpus Juris quoted in Lamb 
V. Whitaker, 105 S.W.2d 105, 107, 
171 Tenn. 485. 

Wis.—Corpus Juris Secundum, quoted 
in Business Brokers Ass’n v. Mc¬ 
Cauley, 38 N.W.2d 8, 10, 256 Wis. 
5 . 

75. La—Corpus Juris Secundum 
quoted in City of Alexandria v. 
Breard, 47 So.2d 653, 555, 217 La 
820, affirmed 71 S.Ct. 920, 341 U.S. 
622, 95 L.Ed. 1233, 35 A.L.R.2d 335, 
rehearing denied 72 S.Ct. 21, 342 
U.S. 843, 96 L.Ed. 637. 

N.J.—Ring V. Mayor and Council of 
Borough of North Arlington, 56 A. 
2d 744, 136 N.J.Law 494, affirmed 
61 A.2d 508, 1 N.J. 24, appeal dis¬ 
missed 69 S.Ct 260, 335 U.S. 889, 
93 L.Ed. 427. 

Wis.-^-Oorpus Juris Secundum quoted 
in Business Brokers Ass’n v. Mc¬ 
Cauley, 38 N.W.2d 8, 10, 255 Wis. 5 
—^Reudehusch v. City of Beaver 
Dam, 238 N.W. 288, 205 Wis. 433— 
In re Breckenridge, 237 N.W. 139, 
205 Wis. 431—^In re'Coogan, 237 N. 


W. 139, 205 Wis. 430—In re Lunde, 
237 N.W. 138, 205 Wis. 429—In re 
Christoph, 237 N.W. 134, 205 U.S. 
418—State v. Railroad Commission 
of Wisconsin. 183 N.W. 687, 174 
Wis. 458. 

76- La.—Corpus Juris Secundum 
quoted in City of Alexandria v. 
Breard, 47 So.2d 653, 555, 217 La. 
820, affirmed 71 S.Ct. 920, 341 U.S. 
622, 95 L.Ed. 1233. 35 A.L.R.2d 335, 
rehearing denied 72 S.Ct. 21, 342 U. 

5. 843, 96 L.Ed. 637. 

S.C.—Henderson v. McMaster, 88 S. 

E. 645, 104 S.C. 268. 

Wis.—Corpus Juris Secundum quoted 
in Business Brokers Ass’n v. Mc¬ 
Cauley, 38 N.W.2d 8, 10, 255 Wis. 

6 . 

Agriculture and industry 

The differences between agriculture 
and industry may be acted on by 
lawmakers in enacting legislation. 
U.S.—Tigner v. State of Texas, 60 
S.Ct. 879, 310 U.S. 141, 84 L.Ed. 
1124, 130 A.L.R. 1321, rehearing 
denied Tigner v. State of Texas, 60 
S.Ct, 1092, 310 U.S. 669, 84 L.Ed. 
1422. 

Different professions may be dealt 
with by the state according to the 
needs of the public in relation to 
each. 

U.S.—Semler v. Oregon State Board 
of Dental Examiners, Or., 65 S.Ct. 
670, 294 U.S. 608, 79 L.Ed. 1086. 

Or.—Donohue v. Rosenthal, 34 P.2d 
316, 147 Or, 408. 

77. TT.S.—^Bourjois, Inc., v. Chap¬ 
man, Me., 57 S.Ct. 691, 301 U.S. 183, 
81 L.Bd. 1027. 

Chicago & N, W. Ry. Co. v. Rail¬ 
road and Warehouse Commission of 
Minnesota, D.C.Minn., 280 P. 387. 
La.—Corpus Juris Secundum quoted 
in City of Alexandria v. Breard, 47 
So.2d 553, 555, 217 La. 820, affirmed 
71 S.Ct, 920, 341 U.S. -622, 95 L.Ed. 
1233, 36 A.L.R.2d 335, rehearing 
denied 72 S.Ct. 21, 342 U.S. 843, 96 
L.Ed. 637. 

Wis.—Corpus Juris Sectmdum quoted 
in Business Brokers Ass’n v. Mc¬ 
Cauley, 38 N.W.2d 8, 10, 255 Wis. 
5. 

12 C.J. p 1161 note 85. 

78- U.S.—Grainger v. Douglas Park 
Jockey Club, Ky:, 148 F. 513, 78 C. 
C.A. 199, 8 Ann.Cas. 997. 

Pla,—^Noble v. State, 66 So. 153, 68 
Fla. 1. 

La.—Corpus Juris Secundum quoted 
In City of Alexandria v. Breard, 
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47 So.2d 553, 655, 217 La. 820, af¬ 
firmed 71 S.Ct. 920, 341 U.S. 622, 95 
L.Ed. 1233, 36 A.L,R.2d 335, re¬ 
hearing denied 72 S.Ct. 21, 342 U.S. 
843, 96 L.Ed. 637. 

Wis.—Corpus Juris Secundum quoted 
in Business Brokers Ass’n v. Mc¬ 
Cauley, 38 N.W.2d 8, 10, 255 Wis. 
6 . 

79. U.S.—Gulf, etc., R. Co. v. Ellis, 
Tex., 17 S.Ct. 255, 165 U.S. 150, 41 
L.Ed. 666. 

La.—Corpus Juris Secundum quoted 
in City of Alexandria v. Breard, 
47 So.2d 663, 555, 217 La. 820, af¬ 
firmed 71 S.Ct. 920, 341 U.S. 622, 95 
L.Ed. 1233, 35 A.L.R.2d 336, re¬ 
hearing denied 72 S.Ct. 21, 342 U.S. 
843, 96 L.Ed. 637. 

Me.—State v. King, 188 A. 776, 135 
Me. 6. 

Wis.—^Corpus Juris Secuudum quoted 

in Business Brokers Ass’n v, Mc¬ 
Cauley, 38 N.W.2d 8, 10, 255 Wis. 
5. 

80. U.S.—Murphy v. California, Cal., 
32 S.Ct. 697, 225 U.S. 623, 56 L.Ed. 
1229, 41 L.R.A.,N.S., 153. 

La.—Corpus Juris Secundum quoted 
in City of Alexandria v. Breard, 47 
So.2d 653, 555, 217 La. 820, affirmed 
71 S.Ct. 920, 341 U.S. 622, 95 L.Ed. 
1233, 35 A.L.R.2d 335, rehearing 
denied 72 S.Ct. 21, 342 U.S. 843, 96 
L.Bd. 637. 

Wis.—Corpus Juris Secundum quoted 

in Business Brokers Ass’n v. Mc¬ 
Cauley, 88 N.W.2d 8, 10. 255 Wis. 
5. 

12 C.J. p 1159 note 29. 

New classes 

Persons following a commonly des¬ 
ignated business may be classified 
by the legislature for regulatory pur¬ 
poses into new classes, where there 
exists a reasonable basis for the 
distinction. 

Cal.—Ex parte Carlson, 262 P. 792, 87 
Cal.App. 584. 

Exception of prior practitioners 
Statutes requiring conditions and 
qualifications for certain trades and 
callings, particularly those closely 
concerned with the public health, 
may except from their requirements 
persons engaged in practicing their 
profession prior to legislative enact¬ 
ment, on the theory that those who 
have acceptably followed the profes¬ 
sion in a community for a period 
of years may be presumed to have 
the qualifications which others are 
required to manifest by taking . an 
examination. 
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discrimination is reasonable,®^ and the legislation which is based on equipment,®^ or on personal 
affects alike all persons pursuing the same business fitness,85 or on both;®^ and mere competition be- 
under the same conditions. ®2 tween two concerns is not enough to show that 

The legislature has a large measure of discretion must be burdened alike by legislation.®'^ 

in making such classifications or discriminations,®2*5 However, a state may not, under the guise of 

and a statute will not be declared void where it does protecting the public, arbitrarily interfere with a 
not clearly appear that the enacting body has ex- private business or occupation, or impose unreason- 
ceeded its powers.®® A classification may be valid able or unnecessary restrictions thereon.®® Any 


Mont—State v. Bays, 47 P.2d 50, 100 
Mont 125. 

Wis.—State ex rel. Ford Hopkins Co. 

V. Miayor and Common Council of 
Watertown, 276 N.W. 311. 

81. Cal.—Ex parte Puller, 102 P.2d 
321, 15 Cal.2d 425. 

People V. Sullivan, 141 P.2d 230, 

60 Cal.App.2d 539, followed in 141 
P.2d 235, 60 Cal.App.2d 846. 

La.—Corpus Juris Secundum q,tioted 
in City of Alexandria v. Breard, 
47 So.2d 563, 655, 217 La. 820, af¬ 
firmed 71 S.Ct 920, 341 U.S. 622, 95 
L.Ed. 1233, 36 A.L.R.2d 335, rehear¬ 
ing denied 72 S.Ct 21, 342 TJ.S. 843, 
96 L.Ed. 637. 

Md.—^Oorpus Juris cited in County 
Com’rs of Anne Arundel County v. 
English, 35 A.2d 135, 140. 

Wis.—Corpus Juris Secundum QLUOted 
in Business Brokers Ass’n v. Mc¬ 
Cauley, 38 lSr.W.2d 8, 10, 255 Wis. 
5—Reudehusch v. City of Beaver 
Dam, 238 N.W. 288, 205 Wis. 433— 
In re Breckenridge, 237 N.W. 139, 
205 Wis. 431—^In re Coogan, 237 
N.W. 139, 205 Wis. 430—In re 
Lunde, 237 N.W. 138, 205 Wis. 429 
—In re Christoph, 237 N.W. 134, 
205 Wis. 418—State v. Railroad 
Commission of Wisconsin, 183 N. 

W. 687, 174 Wis. 468. 

12 C.J. p 1169 note 30. 

Relation to object of legislation 

A classification by state of busi¬ 
nesses and occupations for purposes 
of regulation meets tEe constitution¬ 
al test of reasonableness if it rests 
on some ground of difference having 
a fair and substantial relation to the 
object of the legislation. Even 
though the distinction is narrow, it 
suffices if reasonably related to the 
object of the legislation. 

N.J.—Ring V. Mayor and Council of 
Borough of North Atrlington, 66 A. 
2d 744, 136 N.J.Law 494, affirmed 

61 A.2d 608, 1 N.J. 24, appeal dis¬ 
missed, 69 S.Ct. 250, 335 tT.S. 889, 
93 L.Ed. 427. 

82. Ill.—Lasdon v, Hallihan, 36 N.E. 
2d 227, 377 Ill. 187. 

La.—Corpus Juris Secundum quoted 
in City of Alexandria v. Breard, 47 
So.2d 553, 655, 217 La. 820, affirmed 
71 S.Ct. 920, 341 U.S. 622, 95 L.Ed. 
1233, 35 A.L.R.2d 336, rehearing 
denied 72 S.Ct. 21, 342 U.S. 843, 96 
L.Ed. 637—City of Shreveport v. 
Cunningham, 182 So. 649, 190 La. 


481—State v. Malory, 123 So. 310, 
168 La. 742. 

N.T.—^Avon Western Corporation v. 
Woolley, 39 N.T.S.2d 653, reversed 
on other grounds, 42 N.T.S.2d 690, 
266 App.Div. 629, affirmed 62 N.E.2d 
587, 291 N.T. 687, motion granted 
53 N.E.2d 578, 291 N.T. 823. 

Or.—Savage v. Martin, 91 P.2d 273, 
161 Or. 660. 

Wis.—Corpus Juris Secundum quoted 
in Business Brokers Ass’n v. Mc¬ 
Cauley, 38 N.W.2d 8, 10, 255 Wis. 

5 . 

Citizenship and source of evil 
A policy which a state is free to 
adopt with respect to business ac¬ 
tivities of her own citizens she may 
apply to citizens of other states who 
conduct the same business within the 
state, irrespective of whether the 
evils requiring regulation arise sole¬ 
ly from operations in the state, or 
are in part the result of extra-state 
transactions. 

U.S.—Great Atlantic & Pacific Tea 
Co. V. Grosjean, La., 57 S.Ct. 772, 
301 U.S. 412, 81 L.Ed. 1193, 112 A. 
L.R. 293, rehearing denied 58 S.Ct. 
3, 302 U.S. 772, 82 L.Ed. 699. 

82.5 N.J.—Ring v. Mayor and Coun¬ 
cil of Borough of North Arlington, 
66 A.2d 744, 136 N.J.Law 494, af¬ 
firmed 61 A.2d 608, 1 N.J. 24, ap¬ 
peal dismissed 69 S.Ct. 250, 335 U. 
S. 889, 93 L.Ed. 427. 

W.Va,—Tweel v. West Virginia Rac¬ 
ing Commission, 76 S.E.2d 874, ap¬ 
peal dismissed 74 S.Ct. 123, 346 U.S. 
869, 98 L.Ed. 379. 

Wis.—Business Brokers Ass'n v. Mc¬ 
Cauley, 38 N.W.2d 8, 255 Wis. 5. 

Exemption of persons and businesses 
controlled by other statutes 
A statutory classification which 
exempts persons controlled by other 
statutes previously enacted to regu¬ 
late such persons and the businesses 
in which they are engaged on theory 
that persons exempted are sufficient¬ 
ly regulated by the existing statutes 
is not arbitrary or capricious, but is 
within the discretion of the legisla¬ 
ture. 

Wash.—Kelleher v. Minshull, 119 P. 
2d 302, 11 Wash.2d 380. 

83. U.S.—Williams v. Arkansas, 

Ark., 30 S.Ct. 493, 217 U.S. 79, 64 
L.Ed. 673, 18 Ann.Cas. 866, 

12 C.J. p 1159 note 31. 
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84. U.S.—Soon Hing v. Crowley, 
Cal., 5 S.Ct. 730, 113 U.S. 703, 28 
L.Ed. 1145—Barbier v. Connolly, 
Cal., B S.Ct. 357, 113 U.S. 27, 28 L. 
Ed. 923. 

85. U.S.—Gundling v. Chicago, Ill., 
20 S.Ct. 633, 177 U.S. 183, 44 L.Ed. 
725—Tick Wo v. Hopkins, Cal., 6 

' S.Ct. 1064, 118 U.S. 356, 30 L.Ed. 

220 . 

86. U.S.—New Tork v. Van de Carr, 
N.T., 26 S.Ct. 144, 199 U.S. 552, 50 
L.Ed. 305. 

Mont.—Corpus Juris quoted in State 
V. Abstracters Board of Examiners, 
45 P.2d 668, 672, 99 Mont. 664. 

87. Tex.—Berry v. City of Port 
Worth, Civ.App., 110 S.W.2d 95, re¬ 
versed on other grounds 124 S.W.2d 
842, 132 Tex. 599. 

88. U.S.—Louis K. Liggett Co. v. 
Baldridge, Pa., 49 S.Ct. 67, 278 U. 
S. 105, 73 L.Ed. 204. 

Family Sec. Life Ins. Co. v. Dan¬ 
iel, D.C.S.C., 79 P.Supp. 62, reversed 
on other grounds, 69 S.Ct. 550, 336 
U.S. 220, 93 L.Ed. 632, 10 A.L.R.2d 
945. 

N.T.—^Pratter v. Lascoff, 185 N.E. 716, 
261 N.T. 509, and certiorari denied 
Lascoff V. Pratter, 53 S.Ct. 785, 289 
U.S. 754, 77 L.Ed. 1498. 

Pa.—Commonwealth v. Creighton, 170 
A, 720, 111 Pa.Super. 302. 

Davis V. American Meter Co,, 85 
Pa.Dist & Co. 602, 36 Erie Co. 109. 
12 C.J. p 1161 notes 83, 86. 

Xieglslation which is inherently ar¬ 
bitrary is not affected by the mere 
request of persons engaged in a cer¬ 
tain calling for special regulation of 
such calling or by the inclusion in 
the regulation of a limited number 
of other vocations as to which the 
legislation is also arbitrary. 

Cal.—People v. Osborne, 69 P.2d 1083, 
17 Cal.App.2d Supp. 771. 

Privilege granted or withheld 
The federal government has the 
right, by virtue of Fourteenth 
Amendment, to prevent regulation 
by state from being arbitrary or dis¬ 
criminatory, and the rule is equally 
as applicable where the business be¬ 
ing regulated is not a franchise or 
property right but is merely a privi¬ 
lege granted or withheld by state at 
its pleasure. 

U.S.—Glicker v. Michigan Liquor 
Control Commission, C.C.A.Mich., 
160 P.2d 96. 
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classification or discrimination must not be arbitrary 
or unreasonable and the legislation must not be 
discriminatory in the sense of applying unequally to 
persons pursuing or engaged in the same calling, pro¬ 
fession, or business under the same or like condi¬ 
tions and circumstances.^^ The object of legislation 
regulating a business must be the public good and 
not benefit to individuals or classes and a person 
engaged in a lawful business injurious to no one 
must not be arbitrarily prevented from the legitimate 
prosecution of his business by city ordinances which 
set up trade barriers solely for the purpose of pro¬ 
tecting a resident against proper competition.^^-^ 
A statute allowing one class of persons to engage in 
what is presumptively a legitimate business, while 
denying such right to others, is unconstitutional 
unless it is based on some principle which may 
reasonably promote the public health, safety, or 

welfare.92 

Legislation may be sustainable even where the 
enjoyment of certain rights is limited to persons 
thereafter to be selected by the legislature or oth¬ 
er governmental agency,or at least this is so 
where the legislation fixes standards and vests an 
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official or department with quasi-judicial power to 
determine whether the requirements of the statute 
have been met;94 but it is otherwise as to a stat¬ 
ute or ordinance which does not prescribe any 
uniform rules, conditions, or regulations and con¬ 
fers on an officer, commission, or tribunal arbi¬ 
trary authority and discretion to discriminate in 
favor of or against persons engaged in a legitimate 
business or occupation.®^ 

§511. Particular Kinds of Business or Trade 
and Matters Subject to Regulation 

a. Advertising 

b. Banking, small loan business, and 

building and loan associations 

c. Insurance and suretyship 

d. Laundries 

e. Manufacture or production, storage, 

handling, and sale 

f. Monopolies and cooperative associa¬ 

tions 

g. Particular professions 

h. Other occupations, businesses, and 

matters 


89. Cal.—^Wade v. City and County 
of San Francisco, 186 P.2d 181, 82 
Cal.App.2d 337. 

La.—Corpus CTuris SecundTim quoted 
in City of Alexandria v. Breard, 47 
So.2d 653, 555, 217 La. 820, affirmed 
71 S.Ct. 920, 341 U.S. 622, 95 L.Bd. 
1233, 35 A.L.R.2d 335, rehearing 
denied 72 S.Ct. 21, 342 U.S. 843, 96 
L.Ed. 637, 

Md.—^Dasch v. Jackson, 183 A. 534, 
170 Md. 251. 

N.J.—^Ring V. Mayor and Council of 
Borough of North Arlington, 56 A. 
2d 744, 136 N.J.Law 494, affirmed 
61 A2d 508, 1 N.J. 24, appeal dis¬ 
missed 69 S.Ct. 250, 336 U.S. 889, 
93 L.Ed. 427. 

N.C.—Corpus Juris Secundum q.uoted 
in State v, Glidden Co., 46 S.E.2d 
860, 862, 228 N.C. 664. 

Ohio.—Serrer v. Cigarette Service 
Co., Com.Pl., 74 N.E.2d 841, affirmed 
74 N.E.2d 863, affirmed 76 N.E.2d 
91, 148 Ohio St 519. 

Pa.—^Empire Box Corp. of Strouds¬ 
burg V, Chesnut, 54 Pa.Dist. & Co. 
162, 66 Dauph.Co. 338, affirmed Em¬ 
pire Box Corp. of Stroudsburg v. 
Chesnut, 43 A.2d 88, 352 Pa. 418. 

Tex.—^Ex parte Baker, 78 S.W.2d 610, 
127 Tex.Cr. 689. 

12 C.J. p 1159 note 28. 

90. U.S.—Sneed v. Shaffer Oil & Re¬ 
fining Co., C.C.AOkl., 35 F.2d 21, 

Ill.—Charles v. City of Chicago, 109 
N.E.2d 790, 413 Ill. 428, certiorari 
denied 73 S.Ct 1122, 345 U.S. 974, 
97 L.Ed. 1389—^People v. Love, 131 
N.E. 809, 298 Ill. 304, 16 A.L.R. 
703. 


La.—Corpus Juris Secundum quoted 
in City of Alexandria v. Breard, 47 
So.2d 653, 556, 217 La. 820, affirmed 
71 S.Ct 920, 341 U.S. 622, 96 L.Ed. 
1233, 35 A.L.R.2d 335, rehearing 
denied 72 S.Ct 21, 342 U.S. 843, 96 
L.Ed. 637. 

N.C.—Corpus Juris Secundum (luoted 
in State v. Glidden Co„ 46 S.B.2d 
860, 862, 228 N.C. 664. 

Pa.—^Domestic Fuel Co. v. Thomas, 
178 A. 477, 318 Pa. 320. ’ 

Wis.—Town of Caledonia v. Racine 
Limestone Co., 63 N.W.2d 697, 266 
Wis. 475. 

12 C.J. p 1161 note 87. 

Intentional discrimination in en¬ 
forcement of an ordinance is a denial 

of equal protection of laws. 

Cal.—^Wade v. City and County of 
San Francisco, 186 P.2d 181, 82 Cal. 
App.2d 337. 

91- Del.—^Becker V. State, Super., 185 
A 92. 

La.—Corpus Juris Secundum quoted 
in City of Alexandria v. Breard, 47 
So.2d 553, 655, 217 La. 820, affirmed 
71 S.Ct 920, 341 U.S. 622, 96 L.Ed. 
1233, 36 A.L.R.2d 335, rehearing de¬ 
nied 72 S.Ct 21, 342 U.S. 843, 96 
L.Ed. 637. 

91.5 Ga.—Moultrie Milk Shed v. 
City of Cairo, 57 S.E.2d 199, 206 
Ga. 348. 

92. Ariz.—State v. Childs, 257 P. 366, 
32 Ariz. 222, 54 A.L.R, 736. 

La.—Corpus Juris Secundum quoted 
in City of Alexandria v. Breard, 47 
So.2d 553, 555, 217 La. 820, Breard 

I V. City of Alexandria, La., affirmed 
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71 S.Ct 920, 341 U.S. 622, 95 L.Ed. 
1233, 35 A.L.R.2d 335, rehearing 
denied 72 S.Ct 21, 342 U.S. 843, 96 
L.Ed. 637. 

N.T.—^Avon Western Corp. v. Wool- 
ley, 39 N.T.S.2d 653, reversed on 
other grounds 42 N.T.S.2d 690, 266 
App.Div. 629, affirmed 52 N.E.2d 
587, 291 N.T. 687, motion granted 
63 N.R2d 678, 291 N.T. 823. 

93. U.S.—Gundling v. Chicago, Ill., 
20 S.Ct 633, 177 U.S. 183, 44 L.Ed. 
725. 

Grainger v. Douglas Park Jockey 
Club, Ky., 148 F. 513, 78 C.C.A. 199, 
8 Ann.Cas. 997. 

12 C,J. p 1160 note 35. 

Arbitrary power cannot be confer¬ 
red on city council in exercise of 
police or any other power it pos¬ 
sesses. 

Ky.—Slaughter v. Post, 282 S.W. 
1091, 214 Ky. 176. 

94. Neb.—Investors* Syndicate v- 
Bryan. 205 N.W. 294, 113 Neb. 816, 
affirmed Investors' Syndicate v. 
McMullen, 47 S.Ct 688. 274 U.S. 
717, 71 L.Ed. 1322. 

95. Colo.—People v. Stanley, 9 P.2d 
288, 90 Colo. 315. 

Ky.—Slaughter v. Post 282 S.W. 
1091, 214 Ky. 175. 

La.—State v. Carter, 106 So, 247, 159 
La. 121—City of New Orleans v. 
Palmisano, 83 So. 789, 146 La. 518. 
Mo.—State ex rel. Mackey v. Hyde, 
286 S.W. 363, 316 Mo. 681. 

Wash.—City of Seattle v. Gibson, 
165 P. 109, 96 Wash. 425. 
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a. Advertising 

Legislation prohibiting or regulating various kinds 
of advertising may be enacted without violating the guar- 
anty of equal protection of the laws. 

Reasonable and proper legislation may be enacted 
prohibiting or regulating various kinds of adver¬ 
tising without violating the guaranty of equal pro¬ 
tection of the laws.95-50 in prohibiting advertising 
of cigarettes or other forms of tobacco or the dis¬ 
tribution of advertising matter in yards or on 
porches, it'is proper to classify newspapers separate¬ 
ly and exempt them from prohibitions applicable to 
billboard, placard, or other display advertising,^6 
or handbills, pamphlets, and the like;9'7 and in pro¬ 
hibiting outdoor advertising in proximity to parks 
and highways, it is proper to except advertisements 
indicating the occupant of the premises, the busi¬ 
ness transacted thereon, or the sale or lease there- 
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of.^® However, it is not proper to discriminate in 
favor of political, and against nonpolitical, adver¬ 
tising in handbills or circulars,^® or in favor of non¬ 
resident, and against resident, newspaper publish¬ 
ers;^ and an ordinance prohibiting the advertising 
of the prices of the services of barbers in any pub¬ 
lication, handbill, or notice, or on windows, the out¬ 
side of buildings, or on the street or sidewalk, makes 
a classification which is not justified by any natural, 
constitutional, or intrinsic distinction and is arbi¬ 
trary and void.^ 

b. Banking, Small Loan Business, and Building 
and Loan Associations 

The banking, building and loan associations, and 
small loan businesses may be regulated without denying 
equal protection of the laws. 

Reasonable regulations may be made with respect 
to banks and banking transactions,^ including banks 


95.50 Mich.—People v. Pennock, 293 
N.W. 759. 294 Mich. 578. 

—Ritholz V. Johnson, 17 ]Sr.W.2d 
590, 246 Wls. 442. 

Seatuxes 

The statute prohibiting manufac¬ 
turer of dentures for sale from ad¬ 
vertising to general public is not un¬ 
constitutional as depriving manufac¬ 
turer of equal protection of laws. 
Fla.—Oshins v. York, 8 So.2d 670, 160 
Fla. 690. 

nrug as core for oanoer 

Statute providing that advertise¬ 
ment of a drug shall be false within 
meaning of statute if drug is repre¬ 
sented to have any effect on cancer 
and certain other enumerated dis¬ 
eases is not in violation of the equal 
protection clause. 

Oal.—People v. Ryan, 226 P.2d 376, 
101 Cal.App.2d Supp. 927. 

Hotels, motels, and other rooming 
houses 

Statute requiring hotels, motels, 
and other rooming houses to adver¬ 
tise full details of room charges if 
they advertise their rates is within 
legislative prerogative to enact social 
legislation and does not deprive ad¬ 
vertisers of equal protection of the 
law. 

Fla.—^Adams v. Miami Beach Hotel 
Ass'n, 77 So.2d 466. 

Opticians 

Statutory amendment which in ef¬ 
fect forbade optometrist from accept¬ 
ing employment by opticians who ad¬ 
vertised in manner forbidden to em¬ 
ployed optometrist did not effect un¬ 
reasonable and discriminatory classi¬ 
fication in restricting advertising of 
optician who employs optometrist on 
premises, and permitting unrestricted 
advertising of optician who does not 
employ optometrist. 

Ill.—^Roberts Optical Co. v. Depart¬ 


ment of Registration and Ed., 122 
N.E.2d 824, 4 I11.2d 290. 

96. XJ.S.—Packer Corporation v. 
State of Utah, Utah, 52 S.Ct. 273, 
285 U.S. 106, 76 L.Ed. 643, 79 A.L. 
R. 546. 

Utah.—State v. Packer Corporation, 
297 P. 1013, 77 Utah 600. 

97. U.S.—San Francisco Shopping 
News Co. V. City of South San 
Francisco, C.C.A.Cal., 69 F.2d 879, 
certiorari denied 65 S.Ct. 122, 293 
U.S, 606, 79 KEd. 697. 

Cal.—People v. St. John, 288 P. 63, 
108 Cal.App. 779. 

98. Mass.—General Outdoor Adver¬ 
tising Co. V. Department of Public 
Works, 193 N.B. 799, 289 Mass. 149, 
appeal dismissed General Outdoor 
Advertising Co. v. Callahan, 56 S. 
Ct, 495, 297 U.S. 725, 80 L.Ed. 1008, 
General Outdoor Advertising Co. v. 
Hoar, 66 S.Ct. 495, 297 U.S. 725, 80 
L.Ed. 1008, and Brink v. Callahan, 
66 S.Ct. 496, 297 U.S. 725, 80 L.Ed. 
1008. 

99. Tex,—^Ex parte Johns, 88 S.W.2d 
709, 129 Tex.Cr. 487. 

1. Kan.—Little v. Smith, 267 P. 959, 
124 Kan. 237, 67 A.L.R. 100. 

2. Cal.—^People v. Osborne, 69 P.2d 
1083, 17 Cal.App.2d Supp. 771. 

3. U.S.—^Farmers* & Merchants' 
Bank of Monroe, N. C. v. Federal 
Reserve Bank of Richmond, Va,, 
43 S.Ct. 651, 262 U.S. 649, 67 L.Ed. 
1157, 30 A.L.R. 636. 

Cal.—In re Barnett's Estate, 276 P. 

463, 97 Cal.App. 138. 

Mich.—Little v. American State 
Bank of Dearborn, 249 N.W. 22, 
263 Mich. 645. 

Minn.—Hoff v. First State Bank, 218 
N.W. 238, 174 Minn. 36—Carlson v. 
Pearson, 176 N.W. 346, 145 Minn. 
125. 

Miss.—State v. Belinger, 32 So.2d 
286, 202 Miss. 675. . 
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N.Y.—Robins v. Brooklyn Trust Co., 

6 N.Y.S.2d 626. 

Ohio.—Pulton v. B. R. Baker-Toledo 
Co., 182 N.E. 513, 125 Ohio St. 518. 
Or.—Mulkey v. Bennett, 186 P. 1115, 
95 Or. 70. 

Charter 

Statute providing that no bank 
shall be granted a charter by secre¬ 
tary of state unless and until board 
of bank control has approved appli¬ 
cation in writing, and that before ap¬ 
plication shall be approved the board 
shall make an investigation to deter¬ 
mine whether applicants have com¬ 
plied with law, whether applicants 
are qualified to operate institution, 
and whether establishment of bank 
will serve public interest, does not 
deny applicants for bank charter 
equal rights. 

S.C.—Floyd V. Thornton, 68 S.E.2d 
334, 220 S.C. 414. 

Check clearance 

The statute requiring drawee state 
bank to clear at par all checks drawn 
on it is not unconstitutional as deny¬ 
ing equal protection of the laws since 
the classification of the statute is all 
inclusive of all checks drawn on and 
cleared by all state banks. 

Neb.—^Placek v. Edstrom, 26 N.W. 2d 
489, 148 Neb. 79, 174 A.L.R. 856. 

Classification 

Banks can be classified separately 
from insurance companies and build¬ 
ing and loan associations, with re¬ 
spect to whether banking legislation 
is unconstitutional as denying equal 
protection of law. 

Miss.—State v. Bellinge^r, 32 So.2d 
286, 202 Miss. 675. 

Community Oorrency Exchange Act 

The section of the Community Cur¬ 
rency Exchange Act prohibiting cur¬ 
rency exchanges from accepting mon¬ 
ey or evidences of money as a de¬ 
posit to be returned to depositor and 
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in an unsafe condition,^ the liquidation of insolvent' 
banks,5 and the preference and priority of payment 
of creditors,® without denying equal protection of 
the laws. So, also, reasonable regulations may be 
made with respect to building and loan associa¬ 
tions'^ and the small loan business,® without denying 
equal protection of the laws. The legislature may 
forbid any individual, partnership, or unincorporated 
association to engage in the business of receiving 
deposits or payments of money in installments in 
sums of less than five hundred dollars each.® How¬ 
ever, it may not prohibit persons, firms, or partner¬ 
ships from transmitting money to foreign countries 
or buying and selling foreign money or receiving it 
on deposit and at the same time authorize express, 
steamship, and telegraph companies to continue such 
business.^® 

Statutes relating to a guaranty of deposits may 
be so framed as not to deny equal protection of 
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the laws;^^ but it is not a reasonable classifica¬ 
tion in a compulsory act to put banks who are mem¬ 
bers of a system in one class and those not mem¬ 
bers, but eligible to become such, in another classJi2 

A statute making it the general duty of the bank 
commissioner to keep secret the information ob¬ 
tained by him in the examination of banks, but 
permitting him to furnish such information to 
clearing houses, the federal reserve board, federal 
reserve banks, and the United States comptroller 
of the currency, is contrary to the equal protec¬ 
tion clause of the federal Constitution, the clas¬ 
sification made not being a rational one.i® On 
the other hand, equal protection of the laws is not 
denied by a statute which prohibits the officials 
of a bank from divulging semiconfidential informa¬ 
tion as to the financial standing of customers of the 
bank and which includes in its operation the total 
of the class to which it could apply, that is, all 


from acting- as a bailee or agent to 
hold money or evidences and to deliv¬ 
er them to others on the order of the 
owner thereof, is a reasonable regu¬ 
lation and does not deny to exchang¬ 
es equal protection of the law. 

Ill,—^McDougall V. Lueder, 58 !N'.E.2d 
899, 389 Ill. 141, 156 A.L..R. 1059. 

4. Freezing deposits 

Fla.—McConville v. Ft. Pierce Bank 
& Trust Co., 135 So. 392, 101 Fla. 
727. 

Hestrlctiozi of withdrawals 
Pa.—^Pestcoe v. Sixth Nat. Bank of 
Philadelphia, 171 A. 302, 112 Pa, 
Super. 373. 

lK>aiLS to savings hank in temporary 
need of cash 

Mass.—In re Opinion of the Justices, 
181 N.E. 833, 278 Mass. 607, 82 A. 
L.R. 1021. 

5. Ala.—McDavid v. Bank of Bay 
Minnette, 69 So. 452, 193 Ala. 341. 

Minn.—^HofC v. First State Bank, 218 
N.W. 238, 174 Minn. 36. 

Transfer of property by stockholder 
A statute making a bank stock¬ 
holder’s transfer of property after 
the bank’s insolvency void as against 
double liability does not deny equal 
protection of the laws. 

Kan.—Glenn v. Callahan, 262 P. 683, 
125 Kan. 44. 

6. Minn.—^Hoff v. First State Bank, 
218 N.W. 238, 174 Minn. 36. 

S.C.—^Witt V. People's State Bank of 
South Carolina, 164 S.E. 306, 166 
S.C. 1, 83 A.L.R. 1068. 

Classifloatfon of depositors to deter¬ 
mine priority of payment 
Neb.—State v. First State Bank of 
Alliance, 240 N.W. 747, 122 Neb. 
602, 79 A.L.R. 676, followed in 240 
N.W. 750, 122 Neb. 610—State v. 
First State Bank of Alliance, 239 
N.W. 646, 122 Neb. 109. 


7. Colo.—U. S. Building & Loan 
Ass’n V. McClelland. 36 P.2d 164, 
95 Colo. 292, certiorari denied 55 
S.Ct. 361, 294 U.S. 706, 79 L.Ed. 
1241. 

Mo.—State ex rel. Great American 
Home Sav. Institution v. Lee, 233 
S.W. 20, 288 Mo. 679. 

N.J.—In re Eleventh Ward Building 
& Loan Ass’n of Newark, 21 A.2d 
746, 130 N.J.Eq. 414, certiorari de¬ 
nied Schoof V. Eleventh Ward Bldg. 
& Loan Ass'n of Newark, N. J., 62 
S.Ct. 680, 315 U.S. 799, 86 L.Ed. 
1200. 

Extension of corporate existence 

Mo.—State ex rel. Equality Sav. & 
Bldg. Ass'n V. Brown, 68 S.W.2d 55, 
334 Mo. 781, followed in State ex 
rel. Webster Groves Loan & Build¬ 
ing Ass'n, 68 S.W.2d 60, 334 Mo. 
789. 

8. U.S.—'National Accounting Co. v. 
Dorman, D.C.Ky,, 11 F.Supp. 872, 
affirmed 66 S.Ct. 835, 295 U.S. 718, 
79 L.Ed. 1673. 

Ala.—^Alabama Brokerage Co. v. Bos¬ 
ton, 93 So. 289, 18 Ala.App. 495, 
certiorari denied Ex parte Alabama 
Brokerage Co., 94 So. 87, 208 Ala. 
242. 

Cal.—^Ex parte Fuller, 102 P.2d 321, 
15 Cal.2d 425. 

Ga.—Cole v. Franklin Plan Co., 168 
S.E. 261, 176 Ga. 561—Family Fi¬ 
nance Co. V. Allman, 163 S.E. 143, 
174 Ga 467—Badger v. State, 114 
S.E. 635, 154 Ga. 443. 

Ky.—Ravitz v. Steurele, 77 S.W.2d 
360, 257 Ky, 108. 

La—State v. Hill, 123 So. 317, 168 
La 761, 69 A.L.R. 674. 

Ohio.—Dunn v. State, 172 N.E. 148, 
122 Ohio St. 431, certiorari denied 
and appeal dismissed 51 S.Ct 84, 
282 U.S. 801, 75 L.Ed. 72L 
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Pa—^Equitable Credit & Discount Co. 
V. Geier, 21 A.2d 53, 342 Pa 445. 

Tenn.—^Koen v. State, 39 S.W.2d 283, 
162 Tenn. 673. 

Wash.—Kelleher v. Minshull, 119 P.2d 
302, 11 Wash.2d 380. 

Interest rates 

Cal.—Carter v. Seaboard Finance Co., 
203 P.2d 768, 33 Cal.2d 664. 

Tenn.—State v. Tennessee Finance 
Co., 269 S.W. 3, 152 Tenn. 40, re¬ 
hearing denied 269 S.W. 1119, 152 
Tenn. 45. 

Tex.—Watts v. Mann, Civ.App., 187 
S.W.2d 917, error refused. 

Pawnshops 

Mont.—Butte v. , Paltrovich, 75 P. 
621, 30 Mont 18, 104 Am.S.R. 698. 

ZtegulatLon by ordinance adopted by 
home rule city 

Tex.—Berry v. City of Port Worth, 
Civ.App., 110 S.W.2d 95, error 
granted. 

9. U.S.—^Dillingham v. McLaughlin, 
N.T„ 44 S.Ct 362, 264 U.S. 370, 68 
L.Ed. 742. 

10. Ill.—Wedesweiler v. Brundage, 
130 N.E. 620, 297 Ill. 228. 

11. Okl.—United States Fidelity & 
Guaranty Co. v. State, 168 P. 234, 
67 Okl. 14, error dismissed 39 S. 
Ct 399, 250 U.S. Ill, 63 L.Ed. 876. 

S.D.—^Pirst State Bank of Claremont 
V. Smith, 207 N.W. 467, 49 S.D. 618. 

Insurance of shares in cooperative 
banks 

Mass.—Lowell Co-op. Bank v. Co-op¬ 
erative Central Bank, 191 N.E. 921, 
287 Mass. 338. 

12. Wash.—Spokane & Eastern 

Trust Co. V. Hart, 221 P, 615, 127 
Wash, 541, 

13. Mo.—^Ex parte French, 285 S.W. 
513, 315 . Mo. 76, 47 A.L.R. 688. 
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banks doing business in the state other than na¬ 
tional banks.'^^ 

c. Insurance and Suretyship 

The business of insurance may be regulated without 
denying equal protection of the laws. Discrimination 
between corporate and individual sureties is a denial of 
equal protection of the laws. 

Regulations may be made with respect to the 
business of insurance without denying equal pro¬ 
tection of the laws.^^*5^ Not only is the business of 
insurance in general recognized as distinctive in 
character, justifying statutory regulations not ap¬ 
plied to other kinds of business,^^ but distinctions 
are also recognized between the various kinds of 
insurance and the different kinds of insurance com¬ 
panies, so as to justify a separate classification^® 
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for the purpose of regulation of casualty,”^5 Hfe,^*^ 
and fire^® insurance, and also a classification into 
fraternal and nonfraternal,!^ or industrial and 
regular^o insurance, or insurance by mutual and 
stock companies.21 It is permissible for the legis¬ 
lature to put mutual aid, benefit, and industrial com¬ 
panies in one class, old line companies in another 
class, and fraternal benefit companies in a third 
class ;22 and it has even been held that labor or¬ 
ganizations having insurance features may be ex¬ 
empted from regulations applied to fraternal insur¬ 
ance companies.23 However, a statute exempting 
from certain regulations applied to insurance com¬ 
panies generally life insurance companies then in 
process of formation to do only a nonparticipating 
business has been declared void as contravening the 
equal protection clause.24 


14. Mont.—State v. State Bank of 
Moore, 4 R2d 717, 90 Mont. 539, 

80 A.L..R. 1494. 

14.50 tr.S. —^Hoopeston Canning- Co. 
V, Cullen, KT., '63 S.Ct. 602, 318 
U.S. 313, 87 L.Ed. 777, 145 A.L.R. 
1113, 

Pearl Assur. Co., Limited, of 
London, England v. Harrington, D. 
C.Mass., 38 F.Supp. 411, affirmed 
61 S.Ct. 1120, 313 U.S. 549, 85 L. 
Ed. 1614, rehearing denied 62 S.Ct. 
56, 314 U.S. 707, 86 L.Ed. 564. 

Ohio.—Chesbrough v. Western & 
Southern Life Ins. Co., Com.Pl., 

81 N.B.2d 392, affirmed, App., 81 
N.E.2d 399, appeal dismissed 79 N. 
E.2d 909, 149 Ohio St. 578, cer¬ 
tiorari denied 69 S.Ct. 50, 335 U.S. 
825, 93 L.Ed. 379. 

Bight of purchaser to complain 
In action against domestic cor¬ 
poration purchasing fire insurance 
from company not licensed to do 
business in state, for statutory pen¬ 
alty' for not reporting purchase to 
insurance commissioner, corporation 
could not complain that statute re¬ 
quiring residents of state to report 
acceptance of such policies to com¬ 
missioner was violative of equal pro¬ 
tection clause of federal Constitution 
because of alleged discrimination be¬ 
tween two classes of nonresidents. 
Ga.—Cooper Co. of Gainesville v. 
State, 1 S.E.2d 436, 187 Ga. 497. 

15. Mo.;—Andrus v. Fidelity Mut. L. 
Ins. Assoc., 67 S.W. 582,' 168 Mo. 
151. 

Tenn.—Continental F. Ins. Co. v. 
Whitaker, *79 S.W. 119, 112 Tenn. 
151, 105 Am.S.R. 916, 64 L.R.A. 451. 

16. U.S.—Hoopeston Canning Co. v. 
Cullen, N.T., 63 S.Ct. 602, .318 U. 
S. 318, 87 L.Ed. 777, 145 - A.L.R. 
1113. 

Citizens’ Ins. Co. v. Clay, D.C. 
Ky., 197 F. 435. 


I Tex.—Corpus Juris Secundum cited 
in James v. Gulf Ins. Co., Civ.App., 
179 S.W.2d 397, 407, reversed on 
other grounds 185 S.W.2d 966, 143 
Tex. 424. 

16.5 Fla.—State ex rel. Vars v. 
Knott, 184 So. 752, 135 Fla. 206, fol¬ 
lowed in State ex rel. Hardware 
Mut Casualty Co. v. Knott, 185 So. 
927, 136 Fla. 552, vacated on other 
grounds State of Florida ex rel. 
Hardware Mut, Casualty Co. v. 
Knott, 60 S.Ct. 72, 308 U.S. 507, 84 
L.Ed. 434, appeal dismissed State of 
Florida ex rel. Vars v. Knott, 60 S. 
Ct 72, 308 U.S. 506, 84 L.Ed. 433. 

17. Fla.—State ex rel. Vars v. Knott, 
184 So. 752, 135 Fla. 206, followed 
in State ex rel. Hardware Mut. 
Casualty Co. v. Knott, 185 So. 927, 
136 Fla. 652, vacated on other 
grounds State of Florida ex rel. 
Hardware Mut. Casualty Co. v. 
Knott, 60 S.Ct. 72, 308 U.S. 607, 84 
L.Ed. 434, appeal dismissed State 
of Florida ex rel. Vars v. Knott, 60 
S.Ct. 72, 308 U.S. 506, 84 L.Ed. 433. 

Mo.—Orthwein v. Germania L. Ins. 
Co., 170 S.W. 885, 261 Mo. 650. 

18. U.S.—Orient Ins. Co. v. Eaggs, 
Mo., 19 S.Ct. 281, 172 U.S. 657, 43 
L.Ed. 552. 

19. U.S.—^^tna Life Ins. Co. of 
Hartford, Conn., v. Wertheimer, C. 
C.A.Utah, 64 F.2d 438. 

12 C.J. p 1162 note 93. 

Fraternal and mutual benefit 

N.J.—Capitol Mut. Ben. Ass’n v. 

State, 195 A. 622, 119 N.J.Law 193. 
Fraternal associations and old line 
companies 

N.D.—Brown v. Steckler, 168 N.W. 
670, 40 N.D. 113, 1 A.L.R. 753. 

20. N.T.—Bush V. New Tork L. Ins. 
Co., 116 N.Y.S. 1056, 63 Misc. 89, 
affirmed 119 N.T.S. 796, 135 App. 
Div. 447. 

21. U.S.—German Alliance Ins. Co. 


V. Lewis, Kan,, 34 S.Ct. 612, 233 U. 
S. 389, 58 L.Ed. 1011, L.R.A.1915C 
1189. 

Osborne v. Ozlin, D.C.Va., 29 F. 
Supp. 71, affirmed Osborn v. Ozlin, 
60 S.Ct. 758, 310 U.S. 53, 84 L.Ed. 
1074. 

12 C.J. p 1162 note 95. 

Mutual companies previously char¬ 
tered may be excepted from the ap¬ 
plication of a statute. 

Va.—Farmers* & Mechanics’ Benev. 
Fire Ins. Ass’n of Roanoke and 
Botetourt Counties v. Horton, 160 
S.E. 315, 167 Va. 114. 

Ijack of reasonable relation between 
differences and discrimination 
Notwithstanding the manifest and 
admitted differences between mutual 
and stock companies, equal protec¬ 
tion of the laws is denied by a statu¬ 
tory discrimination which has no 
reasonable relation to these differ¬ 
ences, as where there Is no reason¬ 
able basis for permitting mutual 
companies to act through salaried 
resident employees- and excluding 
stock companies from the same priv¬ 
ilege. 

U.S.—^Hartford Steam Boiler Inspec¬ 
tion & Insurance Co. v. Harrison, 
Ga., 57 S.Ct. 838, 301 U.S. 459. 81 
L.Ed. 1223. 

22. Ala.—State ex rel. Highsmith v. 
Brown Service Funeral Co.. 182 So. 
18. 

Funeral benefit and life or accident 
in different classes 
Mich.—^Metropolitan Funeral System 
Ass’n V. Forbes, 49 N.W.2d 131, 
331 Mich. 185. 

23. Tex.—Supreme Lodge United 
Benev. Assoc, v. Johnson, 81 S.W, 
18, 98 Tex. 1. 

Kirkbride v. Mauzy, Civ.App., 268 
S.W. 265. 

24. Ga.—Leonard v. American Life, 
etc., Co., 77 S.E. 41, 139 Ga. 274. 
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Particular regulations have been sustained as not 
denying equal protection of the laws,5 such as 
provisions that no policy of insurance shall be is¬ 
sued except by a corporation expressly authorized 
to do so by its charter ;2 5 insurance agents shall ob¬ 
tain a license an insurance company shall pay a 
license fee as a condition precedent to the appoint¬ 
ment of an additional agent to represent it in any 
city in the state a foreign insurance company 
shall invest a certain percentage of its reserve on 
policies within the state in securities within the 
state,28 and, as a condition of being allowed to do 
business in the state, shall designate the state in¬ 
surance commissioner as its agent for accepting 
service of process ;29 hail insurance shall take effect 
twenty-four hours after the application is taken by 
the authorized local agent, and, if the company de¬ 
clines to write the insurance, it shall notify applicant 
and the agent by telegramno misrepresentation 
made in obtaining a life insurance policy shall be 
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material or a defense unless actually contributing to 
the contingency on which the policy is to become 
due;8i a note for a premium for life, health, or ac¬ 
cident insurance shall not be sold or disposed of 
prior to delivery of the policy insurance com¬ 
panies or their agents shall not enter into any com¬ 
bination as to rates, commissions, or manner of 
transacting business,^^ insurance companies failing 
to pay a loss within a certain time shall, in addition 
to the amount thereof, pay a certain per cent by way 
of damages or attorney’s fees;24 and that a fire 
insurance policy in case of total loss shall be a 
liquidated claim against the company for the full 
amount thereof,25 and any stipulation in the policy 
to the contrary shall be void.25 

Sustainable regulations also include a provision 
for insurer’s direct liability on liability insurance,27 
as well as provisions making a person doing certain 
things relative to insurance the agent of insurer,28 


24.5 Casualty insuraiice 

The statute limiting the writing 
of casualty insurance to resident 
agents, compensated on a commission 
basis, is not unconstitutional because 
of the limitations imposed, notwith¬ 
standing that as a policy it might 
appear to be narrow and short sight¬ 
ed and even obnoxious. 

Fla,—State ex rel. Vars v. Knott, 184 
So. 752 , 135 Fla. 206, followed in 
State ex rel. Hardware Mut. Cas¬ 
ualty Co. V. Knott, 185 So, 927, 136 
Fla, 552, vacated on other grounds 
State of Florida ex rel. Hardware 
Mut. Casualty Co. v. Knott, 60 S. 
Ct. 72, 308 U.S. 507, 84 L.Ed. 434, 
appeal dismissed State of Florida 
ex rel. Vars v. Knott, 60 S.Ct 72, 
308 U.S. 506, 84 L.Ed. 433. 

Industrial life insurance 

Statute regarding industrial life 
insurance agent’s commission and 
salary does not unconstitutionally 
deprive insurer of equal protection 
of law. 

Mass.—^Attorney Ceneral v. Piniden- 
tial Ins. Co. of America, 39 N.E.2d 
664, 310 Mass. 762. 

Reciprocal Insurance 

The provisions of insurance law 
that new subscribers to reciprocal in¬ 
surance must have net assets in ex¬ 
cess of $10,000 did not deny equal 
protection of law. 

U.S.—^Hoopeston Canning Co. v. Cul¬ 
len, N.T., 63 S.Ct. 602, 318 U.S. 318, 
87 L.Ed. 777, 145 AL.R. 1113. 

Payments to provide supervision 

The statutes requiring insurance 
companies writing a certain charac¬ 
ter of insurance to make payments to 
special funds to provide for super¬ 
vision of such companies are not vio¬ 
lative of equal protection or equality 
and uniformity of taxation clauses of 


state and federal Constitutions be¬ 
cause other insurance companies 
writing a different character of in¬ 
surance are required only to pay oc¬ 
cupation tax. 

Tex.—James v. Gulf Ins. Co., Civ. 
App., 179 S.'W.2d 397, reversed on 
other grounds 185 S.W.2d 966, 143 
Tex. 424. 

Voting rights of policyholders 
Ohio.—Chesbrough v. Western & 
Southern Life Ins. Co., Com.Pl., 81 
N.E.2d 392, affirmed 81 N.E.2d 
399, appeal dismissed 79 N.E.2d 909, 
149 Ohio St 578, certiorari denied 
69 S.Ct 50, 335 U.S. 825, 93 L.Ed. 
379. 

25. Pa.—Commonwealth v. Vroo- 
man, 30 A. 217, 164 Pa. 306, 44 Am. 
S.R. 603, 25 L.R.A. 250. 

26. NT.T.—Stern v. Metropolitan L. 
Ins. Co., 154 N.T.S. 472, 169 App. 
Div. 217, affirmed 111 N.E. 1101, 
217 N.T. 626. 

12 C.J. p 1162 note 4. 

27. U.S.—Herbring v. Lee, Or., 50 
S.Ct 49, 280 U.S. Ill, 74 L.Ed. 217, 
64 A.L.R, 1430. 

28. U.S.—South Carolina v. McMas- 
ter, S.C., 35 S.Ct 504, 237 U.S. 63, 
59 L.Ed. 839. 

29. Minn.—State v. Queen City F. 
Ins. Co., 131 N.W. 628, 114 Minn. 
471. 

30. U.S.—^National Union Fire Ins. 
Co. V. Wanberg, N.D., 43 S.Ct 32, 
260 U.S. 71, 67 L.Ed. 136. 

31. Okl.—^New York Life Ins. Co. v. 
Strong, 65 P.2d 194, 179 Okl. 280, 
certiorari denied 57 S.Ct 796, 301 
U.S. 693, 81 L.Ed. 1349. 

12 C.J. p 1162 note 5. 

32. Wash.—State v. Cannon, 217 P. 
18, 125 Wash. 515. 


33. U.S.—Carroll v. Greenwich Ins. 
Co., Iowa, 26 S.Ct 66, 199 U.S. 401, 
50 L.Ed. 246. 

12 C.J. p 1162 note 3. 

Enforcement of Anti-Trust Act 
against insurance companies does 
not deprive them of the equal pro¬ 
tection of the law. 

Miss.—Nugent & Pullen v. Robertson, 
88 So. 895, 126 Miss. 419. 

34. U.S.—Farmers’, etc,, Ins. Co. v. 
Dobney, Neb., 23 S.Ct 565, 189 U. 
S. 301, 47 L.Ed. 821. 

12 C.J. p 1162 note 8. 

35. Fla.—Martin v. Sun Ins. Office 
of London, 91 So. 363, 83 Fla. 326, 

Miss.—Mississippi Fire Ins. Co. v. 
Planters’ Bank of Tunica, 103 So. 
84, 138 Miss. 276. 

12 C.J. p 1162 note 6. 

36. Tex,—First Texas State Ins, Co. 

V. Smalley, Civ.App., 233 S.W. 314. 
12 C.J. p 1162 note 7. 

37. U.S.—Michael v. St. Paul Mer¬ 
cury Indem. Co., D.C.Ark., 92 F. 
Supp. 140—Bouis V. .^tna Cas. & 
Sur. Co., D.C.La., 91 F.Supp. 954, 
rehearing denied 97 F.Supp. 236. 

Automobile liability insurance 
Wis.—^Ducommun v. Strong, 212 N. 

W. 289. 

38. U.S.—^American Fire Ins. 'Co. v. 
King Lumber & Mfg. Co., Fla., 39 
S.Ct 431, 260 U.S, 2, 63 L.Ed. 810. 

‘Ua.—Globe & Rutgers Fire Ins. Co. 

V. Walker, 103 S.E. 407, 160 Ga, 163. 
Statute and judicial niling 
An objection of denial of equal 
protection of the laws Is obviated 
where the courts of the state have 
virtually adopted the same rule in 
regard to domestic corporations as 
is prescribed by statute in regard to 
foreign corporations for determining 
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limiting the amount of new business which may be 
written annually,and provisions requiring foreign 
insurance companies to do business through an au¬ 
thorized resident agent.^o a statute which author¬ 
izes a husband having a policy of life insurance in 
favor of his wife to change the beneficiary on the 
death or divorce of his wife does not deny to the 
wife the equal protection of the laws.'^l 

On the other hand, equal protection of the laws 
has been denied by some regulations^i-S such as 
by requiring the operating expense of foreign, but 
not domestic, insurance companies to be under a 
prescribed percentage of their income,^^ refusing to 
permit a foreign company to transact business in 
the state because of its issuance of nonassessable 
policies in other states,^3 providing for the suspen¬ 
sion of an insurance company's license for its pay¬ 
ment of fees to nonresident agents on business with¬ 
in the state,requiring foreign insurance com¬ 
panies to make as large deposits of securities as re¬ 
quired of corporations incorporated in the state by 
the states wherein the foreign companies were in- 
corporated,^^ or limiting the number of insurance 
agents who may be employed.“^3 

Sureties* It is a denial of equal protection of 
the laws to discriminate against corporate, and in 
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favor of individual, sureties,'*'^ or to prescribe that 
certain surety bonds may be signed by surety com¬ 
panies only,‘^3 i^rit, of course, there is no denial of 
equal protection of the laws because of alleged dis¬ 
crimination between corporate and individual sure- 
ties,^9 or between domestic and foreign surety com¬ 
panies,® 9 where there is no discrimination, all being 
treated exactly alike and afforded equal protection. 

d. Laundries 

The business of a public laundry may be regulated 
without denying equal protection of the laws. 

The business of a public laundry may be reg¬ 
ulated by statute or ordinance in the interest of 
the public health, safety, and comfort, without deny¬ 
ing equal protection of the laws,®i as, for example, 
by requiring a permit or certificate from a public 
body or officer®^ and by forbidding operation during 
the hours of rest;®3 but the last named prohibition 
should not extend to merely keeping the establish¬ 
ment open and soliciting, picking up, and delivering 
laundry.®^ 

A prohibition of the operation of a laundry in 
certain localities is valid where it has a real rela¬ 
tion to the public health or other object within the 
scope of the police power;®® but an ordinance mak- 


who are agents of an insurance com¬ 
pany, 

Mich.—Pollock V. German P. Ins, Co., 
93 N.W. 436, 132 Mich. 225. 

39. N.T.—Bush v. New Tork L. Ins. 
Co., 119 N.Y.S. 796, 135 App.Div, 
447. 

40. U.S.—Ware v. Travelers Ins. Co„ 

C. C.A.Idaho, 150 F.2d 463. 

Ohio.—State ex rel. Allstate Ins. Co. 
V, Bowen, 199 N.E. 355, 130 Ohio 
St 347. 

Resident manager 

The statute requiring an alien in¬ 
surance corporation to have as its 
resident manager in the United States 
a citizen or corporation of the United 
States approved by the commissioner 
of insurance does not violate the 
equal protection of law clause of 
the Fourteenth Amendment. 

U.S.—Pearl Assur. Co., Limited, of 
London, England, v. Harrington, 

D, C.Mass,, 38 P.Supp. 411, affirmed 
61 S.Ct. 1120, 313 U.S. 549, 85 L.Ed. 
1514, rehearing denied 62 S.Ct. 56, 
314 U.S. 707, 86 L.Ed. 564. 

41. Mo.—Orthwein v. Germania L. 
Ins. iCo., 170 S.W. 885, 261 Mo. 650. 

41.5 Wis.—^Milwaukee Board of Fire 
Underwriters v. Badger Mut. Fire 
Ins. Co.. 283 N.W. 342, 230 Wis. 
60. 

42. Ohio.—State v. Conn, 156 N.E. 
114, 116 Ohio St. 127. 


43. N.T,—Factory Mut. Liability 
Ins. Co. of America of Providence, 
R, I., V, Behan, 253 N.Y.S. 562, 233 
App.Div. 614, appeal dismissed 
Factory Mut. Liability Ins. Co. of 
America of Providence, R. I. v. 
Van Schaick, 182 N.E. 185, 259 N. 
Y. 571. 

44. U.S.—Fidelity & Deposit Co. of 
Maryland v. Tafoya, N.M., 46 S.Ct. 
331, 270 U.S. 426, 70 L.Ed. 664. 

45. Ala.—State v. Firemen’s Fund 
Ins. Co., 134 So. 858, 223 Ala. 134, 
77 A.L.R. 1486. 

46. Wash.—^Northwestern Nat. Ins. 
Co. V. Fishback, 228 P. 516, 130 
Wash. 490, 36 A.L.R. 1507. 

47. Ky.—Fidelity & Deposit Co. of 
Maryland v. Logan, 20 S.W.2d 753, 
230 Ky. 776. 

48. Ohio.—State v. Robins, 73 N.E. 
470, 71 Ohio St. 273, 69 L.R.A. 427, 
2 Ann.Cas. 485. 

12 C.J. p 1160 note 66. 

Contrary opinion 

It was stated in an opinion on the 
constitutionality of proposed legisla¬ 
tion that the business of issuing 
policies or becoming sureties on 
bonds given under a compulsory mo¬ 
tor vehicle insurance act may be con¬ 
fined to corporations. 

Mass.—In re Opinion of the Justices, 
147 N.E, 681, 251 Mass. 569. 

49. Ohio.—^Urner v. Outcalt, 168 N. 

I E. 55, 32 Ohio App. 357. 
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50. Ark.—Detroit Fidelity & Surety 
Co. V. Priddy, 45 S.W.2d 44, 185 
Ark. 9. 

51. Cal.—Ex parte Moynier, 2 P. 728, 
65 Cal. 33. 

Da:y cleaning and laundry business 

Fla.—^Florida Dry Cleaning and 
Laundry Board v. Everglades 
Laundry, 188 So. 380, 137 Fla. 290 
—Miami Laundry Co. v. Florida 
Dry Cleaning & Laundry Board, 183 
So. 769, 134 Fla. 1, 119 A.L.R. 956. 

52. Cal.—Ex parte Moynier, 2 P. 
728, 65 Cal. 33. 

Even though applicable only to 
laundries thereafter established, an 
ordinance requiring a permit from 
the council is not unconstitutional. 
Minn.—State v. Dimberger, 187 N.W. 
972, 152 Minn. 44, 

53. U.S.—Soon Hing v. Crowley, 
Cal., 5 S.Ct 730, 113 U.S. 703, 28 
L.Ed. 11,45—^Barbier v. Connolly, 
Cal., 5 S.Ct 357, 113 U.S. 27, 28 
L.Ed. 923. 

54. Cal.—^Ex parte Mark, 58 P.2d 
913, 6 Cal.2d 516, followed in In 
re Wong Way, 58 P.2d 916, 6 Cal. 
2d 779. 

55. Cal.—In re San Chung, 105 P. 
609, 11 Cal.App. 511. 

Operation near church 
Okl.—Walcher v. First Presbyterian 
Church of Norman, Okl., 184 P, 
106, 76 Okl. 9, 6 A.L.R. 1593. 
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ing the right to conduct a laundry in a particular 
locality dependent on the arbitrary consent of a 
public official,or of residents or property owners 
of the neighborhood,57 is void. An ordinance 
which itself defines the boundaries within which a 
laundry may be conducted has been declared un¬ 
reasonable and void,5 8 but, has been sustained by 
other authorities as within the legislative discre- 
tion.59 

e. Manufacture or Production, Storage, Han¬ 
dling, and Sale 

(1) Sales generally 

(2) Food and agricultural products 

(3) Oil, gas, and petroleum products 

(4) Coal and other minerals 

(5) Other matters 

(1) Sales Generally 

The sale of goods or commodities may be regulated 
without denying equal protection of the laws. 
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In the exercise of the police power, a state may, 
without denial of the equal protection of the laws, 
regulate the sale of goods or commodities,50 pre¬ 
scribe different regulations for the sale of goods 
of different kinds or cl asses,51 subject sales at 
wholesale and at retail to different regulations,62 
make it unlawful to purchase options on certain 
commodities for future delivery,53 or prohibit the 
sale of certain commodities except in certain places 
and then only under license.54 

On the other hand, regulations or restrictions on 
the sale of goods may be void as denying equal 
protection of the laws, 54-5 as where they constitute 
arbitrary discriminations between persons in like 
situation.65 While the business of peddling or 
soliciting may be regulated without denying equal 
protection of the laws,66 it is unreasonable and a 
violation of the constitutional guaranty of equality 
to prohibit the soliciting or taking of orders for mer¬ 
chandise to be delivered from a vehicle standing 
in the street.57 Notwithstanding some decisions 


56. U.S.—Tick Wo v. Hopkins, Cal., 
6 S.Ct. 1064, 118 TJ.S. 356, 30 L.Ed. 
220 . 

Cal.—^Ex parte Sing- Lee, 31 P. 245, 
96 Cal. 364. 

57. U.S.—In re Quong Woo, C.C.' 
Cal., 13 P. 229, 7 Sawy. 626. 

CaL—^Ex parte Sing Lee, 31 P. 245, 96 
Oal. 354, 31 Am.S.Il. 218, 24 L.K.A. 
195. 

58. TJ.S.—In re Hong Wall, D.C.Cal., 
82 P. 623—In re Sam Kee, C.C.Cal., 
31 F. 680, 12 Sawy. 379—In re 
Stockton Laundry Case, C.C.Cal., 
26 P. 611. 

59. Cal.—^Ex parte Quong Wo, 118 P. 
714, 161 Cal. 220—In re Hang Kie, 
10 P. 327, 69 Cal. 149. 

60. TJ.S.—International Harvester 

Co. v. Missouri, Mo., 34 S.Ct. 859, 
234 TJ.S. 199, 58 L.Ed. 1276, 52 L.R. 
A.,N.S., 525. 

Cal.—Cresci v. Brock, App., 225 P.2d 
685, hearing dismissed. 

Ill.—Booth V. People, 57 H.E. 798, 186 
Ill. 43, 78 Am.S.R. 229, 60 L.R.A. 
762. 

Md,—In re Careful Laundry, 104 A.2d 
813, 204 Md. 360. 

N.D.—State v. Armour, 145 H.W. 
1033, 27 H.D. 177—State v. Olson, 
144 N.W. 661, 26 N.D. 304. 

Or.—^Ex parte Case, 135 P. 881, 141 
P. 746, 70 Or. 291, Ann.Cas.l916B 
490. 

Va.—Cavalier Vending Corp. v. State 
Bd. of Pharmacy, 79 S.E.2d 636, 195 
Va. 626, appeal dismissed 74 S.Ct. 
871, 347 TJ.S. 995, 98 L.Ed. 1127. 
Conditional Sales Act 
The Conditional Sales Act, declaring 
unrecorded conditional sale contracts 
void as to receivers, but not as to 
trustees, does not violate eq.ual pro-. 


tection clause of Fourteenth Ajnend- 
ment to federal Constitution as cre¬ 
ating arbitrary classification. 

Md.—In re Careful Laundry, 104 A. 2d 
813, 204 Md. 360. 

61. Ga—Jaques, etc., Co. v. Car- 
starphen Warehouse Co., 62 S.E. 
82, 131 Ga 1. 

12 C.J. p 1163 note 21. 

62. Heb.—Preadrich v. State, 131 N. 
W. 618, 89 Neb. 343, 34 L.R.A.,N.S., 
650. 

Pa—Commonwealth v. Pflaum, 60 
Pa Super. 65, affirmed 84 A. 842, 
236 Pa 294, Ann.Cas.l913E 1287. 

63. Ill.—Booth V. People, 67 N.E. 
798. 186 Ill. 43, 78 Am.S.R. 229, 50 
L.R.A. 762. 

64. Nev,—State v. Ah Chew, 16 Nev. 
50, 40 Am.R. 488. 

Tex.—Texas Co. v. Stephens, 103 S. 
W. 481, 100 Tex. 628. 

64.5 Ohio.—^Frecker v. City of Day- 
ton, 90 N.E.2d 851, 153 Ohio St. 14. 
Pa.—^Davis v. American Meter Co., 
85 PaDist. & Co. 502, 36 Erie Co. 
109. 

Sales to eniployees 
Pa—Davis v. American Meter Co., 
supra 

65. U.S.—Bracey v. Darst, D.C.W. 
Va, 218 P. 482. 

Me.—State v. Latham, 98 A. 678, 116 
Me. 176. 

Vt.—State V. Scampini, 59 A. 201, 77 
Vt. 92. 

12 C.J. p 1163 note 40. 

66. N-J.—^N. J. Good Humor v. Board 
of Com’rs of Borough of Bradley 
Beach, 7 A.2d 824, 123 N.J.Law 
21, reversed on other grounds 11 
A.2d 113,. 124 N.J.Law 162. 
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Wis.—Servonitz v. State, 113 N.W. 

277, 133 Wis. 231, 126 Am.S.R. 934. 
12 C.J. p 1160 note 62. 

Calling at private residences 

(1) City ordinance prohibiting the 
practice by solicitors, peddlers, itin¬ 
erant merchants, transient vendors of 
merchandise and others of calling at 
private residences without invita¬ 
tion to peddle or hawk merchandise 
or solicit orders for sale thereof ap¬ 
plies to both local and transient so¬ 
licitors and peddlers and hence does 
not violate equal protection clause of 
federal Constitution. 

Or.—Phillips v. City of Bend, 234 P. 

2d 572, 192 Or. 143. 

(2) A city ordinance which places 
solicitors and peddlers in a single 
class for the purpose of regulation is 
not manifestly arbitrary or without 
reasonable basis, since the annoy¬ 
ance and inconvenience which arise 
from repeated uninvited importunity 
constitute the factor which is com¬ 
mon to the practice of both solicitors 
and peddlers who invade the privacy 
of the home and the acts of such so¬ 
licitors and peddlers belong to a 
class which may be reasonably sin¬ 
gled out for regulation. 

Or.—^Phillips v. City of Bend, supra. 

67. Tex.—^Ex parte Sanders, 68 S.W. 

2d 131, 123 Tex.Cr. 265. 

Ice cream products and confections 

An ordinance of city which had 
the effect of destroying the busi¬ 
ness of plaintiff in peddling ice cream 
products and confections on the 
streets is invalid as denying plain¬ 
tiff equal protection of law in viola¬ 
tion of the state and federal Con¬ 
stitutions. . ' ‘ 

Ohio.—^Precker v. City of Dayton, 85 
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to the contrary,the sales of stocks of merchandise 
in bulk by retail dealers may be declared void as 
against creditors unless certain regulations are com¬ 
plied with.®® 

(2) Food and Agricultural Products 

Regulations with respect to the manufacture, pro¬ 
duction, handling, or sale of food or agricultural prod¬ 
ucts may be made without denying equal protection of 
the laws. 

The manufacture, production, handling, or sale 
of food or agricultural products may be regulated 
without, denying equal protection of the laws.®®-®® 
Particular matters or businesses which may be so 
regulated include the labeling of proprietary foods 
and syrups,'?® the time of cold storage of food,’??- 
the handling of eggs,'??-® the denaturing of “rot” 
and “spot” eggs,?® the sale of ice cream?® and oleo- 
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margarine,submission periodically of employers 
and employees in food products establishments to 
medical examination, including the Wasserman 
blood test,*^® the business of stockyards, slaughter¬ 
houses, butchers, and meat dealers,*^® the constitu¬ 
ents of concentrated commercial feeding stuffs, 
the business of merchants engaged in buying and 
selling agricultural products,*^^ standard containers 
for strawberries,'^^ the grading and marketing of 
potatoes,so the inspection and weighing of hay and 
grain,si and the time of passage of title to specified 
products sold by planters and commission men.S2 
So, also, the manufacture and sale of adulterated 
food may be prohibited without denying the equal 
protection of the laws.ss 

On the other hand, such regulations deny equal 
protection of the laws where they are arbitrary. 


N.K2d 419, 88 Ohio App. 52, affirm¬ 
ed 90 N.E.2d 851, 158 Ohio St. 14. 
ea Ill.— Of£ V. Morehead, 85 N.E. 
264, 235 Ill. 40, 126 Am.S.R. 184, 20 
L.R.A.,N.S., 167, 14 Ann.Cas. 434. 
12 C.J. P 1163 note 38. 

XJ.S.—^Huckins v. Smith, O.C.A. 
Ark., 29 F.2d 907, certiorari denied 
50 S,iCt, 19, 280 U.S. 561, 74 L.Ed. 
616. 

Fla.—Atlas Rock Co. v. Miami Beach 
Builders’ Supply Co., 103 So. 616, 
89 Fla. 340. 

La.—Item Co. v. National Dyers & 
Cleaners, 130 So. 879, 15 La.App. 
108, followed in Deverges v. Na¬ 
tional Dyers & Cleaners, 130 So. 
882, 16 La.App. 339. 

12 C.J. p 1163 note 39, 27 C.J. p 875 
note 25. 

«9.50 Cal.—Cresci v. Brock, App., 
225 P.2d 685, hearing dismissed. 
Ill.—Charles v. City of Chicago, 109 
N.E.2d 790, 413 Ill. 428, certiorari 
denied 73 S.Ct. 1122, 345 U.S. 974, 
97 L.Ed. 1389. 

Wash.—Bauer v. State, 110 P.2d 154, 

7 Wash.2d 476. 

70. U.S.—Corn Products Refining 
Co. V. Eddy, Kan., 39 S.Ct. 325, 249 

U. S. 427, 63 L.Ed. 689. 

71. N.T.—People v. Buffalo Cold 
Storage Co., 185 N.T.S. 790, 113 
Misc. 479. 

71,5 Fla.—^Mayo v. Bossenbury, 10 
So.2d 725, 162 Fla. 16, 

72. Mass.—Commonwealth v. E. E. 
Wilson Co., 135 N.E. 376, 241 Mass. 
406. 

73. U.S.—^Hutchinson Ice Cream Co. 

V. Iowa, Iowa, 37 S.Ct, 28, 242 U. 
S. 153, 61 L.Ed. 217, Ann.Cas.l917B 
643. 

74. U.S.—Capital City Dairy Co. v. 
Ohio, 22 S.Ct. 120, 183 U.S. 238, 46 
L.Ed. 171. 

12 C,J. p 1160 note 42 [a], 26 C.J.' 
p 754 note 29. 


75. Tex.—Langley v. City of Dallas, 
Civ.App., 262 S.W. 203. 

76. U.S.—^Hygrade Provision Co. v. 
Sherman, N.Y., 45 S.Ct. 141, 266 
U.S. 497, 69 L.Ed. 402. 

Farmers’ Livestock Commission 
Co. V. U. S., D.C.I11., 54 F.2d 375— 
Jungst V. Baldridge, D.C.Idaho, 61 
F.2d 379, appeal dismissed 51 S. 
Ct. 20, 282 U.S. 906, 76 L.Ed. 797. 
La.—Town of St. Martinville v. Du¬ 
gas, 103 So. 761, 158 La. 262. 

Md.—City of Baltimore v. Bloecher 
& Schaff, 132 A. 160, 149 Md. 648, 
affirmed Bloecher & Schaaf v. City 
of Baltimore, 48 SJCt. 33, 275 U.S. 
490, 72 L.Ed. 389. 

Neb.—^Appeal of Union Stockyards 
Co., 170 N.W. 908, 103 Neb. 224, 
opinion modified on other grounds 
172 N.W. 528, 103 Neb. 224. 

N.T.—People v. Gordon, 14 N.T.S.2d 
333, 172 Misc. 543, reversed on oth¬ 
er grounds, 16 N.T.S.2d 833, 258 
App.Div. 421, affirmed 28 N.B.2d 
717, 283 N.T. 706. 

12 C.J. p 1160 note 53. 

Horsemeat 

(1) Decharacterization. 

N.T,—Quaker Oats Co. v. City of New 
York, 68 N.E.2d 593, 295 N.Y. 527 
—^Hill Packing Co. v. City of New 
York, 68 N.E.2d 693, 296 N.Y. 527, 
affirmed 67 S.Ct. 1314, 331 U.S. 787, 
91 L.Ed. 1817, rehearing denied 67 
S.Ct. 1749, 331 U.S. 870, 91 L.Ed. 
1873. 

People V. Schneiderman, 119 N.T. 
S,2d 688, 203 Misc. 1064. 

(2) Place of slaughter. 

Ariz. —State V. Double Seven Corp., 
219 P.2d 776, 70 Ariz. 287, 19 A.L.R. 
2d 1007. 

Poultry 

(1) Handling and slaughter of live 
poultry. 

Ill.—Charles v. City of Chicago, 109 
N.E.2d 790, 413 Ill. 428, certiorari 
denied 73 S.Ct, 1122, 345 U.S. 974, 
97 L.Ed. 1389. 
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(2) Grading of live poultry. 

N.T.—Avon Western Corp v. Woolley, 
42 N.Y.S.2d 690, 266 App.Div. 529, 
affirmed 62 N.E.2d 587, 291 N.Y. 
687, motion granted 63 N.E.2d 678, 
291 N.Y. 823. 

(3) Sale of poultry. 

Cal.—Cresci v. Brock, App., 225 P. 
2d 685, hearing dismissed. 

77. Wash.—^Fisher Flouring Mills 
Co. V. Brown, 187 P. 399, 109 Wash. 
680. 

78. Exclusion from operation 
There being a sound and reason¬ 
able basis for the classification and 
distinctions, a statute regulating 
merchants engaged in buying and 
selling agricultural products and ap¬ 
plying to those purchasing from pro¬ 
ducers is not invalid as discriminato¬ 
ry because it excludes from its op¬ 
eration dealers in grain, exclusively 
retail merchants with fixed places of 
business, nonprofit cooperative mar¬ 
keting organizations, and merchants 
purchasing from others than pro¬ 
ducers. 

Wash.—^Lloyd Garretson Co. v. Rob¬ 
inson, 35 P.2d 604, 178 Wash. 601. 

79- U.S.—Pacific States Box & Bas¬ 
ket Co. V. White, Or., 56 S.Ct. 159, 
296 U.S. 176, 80 L.Ed. 138, 101 A.L, 

R, 853. 

Cal.—^Ex parte Fujii, 207 P. 537, 189 
Cal. 55. 

80. U.S.—Detweiler v. Welch, D.C. 
Idaho, 46 P.2d 71, affirmed, C,C.A., 
46 F.2d 75, 73 A.L.R. 1440. 

81. U.S.—Merchants' Exchange of 
St. Louis V. State of Missouri ex 
rel. Barker, Mo., 39 S.Ct. 114, 248 
U.S. 365, 63 L.Ed. 300. 

82. Ga.—^Hardeman v. Reynolds, 101 

S. E. 804, 149 Ga. 660. 

83. U.S.—Price v. People, Ill., 35 S. 
Ct. 892, 238 U.S. 446, 69 L.Ed. 1400. 

12 O.J. p 1160 note 42. 
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unreasonable, or oppressive.^^-5 While a statute 
regulating wholesale produce dealers may properly 
exempt local groups, buying from, or selling for, 
their members, it may not properly classify such 
groups according to the residence of their members 
and limit the exemption to groups with members re¬ 
siding in the same county. 

Private markets. While a statute or ordinance 
relating to the location's or maintenance^s of pri¬ 
vate markets may be so framed as not to deny the 
equal protection of the laws, an ordinance requir¬ 
ing the closing at a prescribed hour in the evening 
of outdoor or open air stands or markets for the 
sale of fresh fruits and vegetables, but providing 
that it shall not include a stand or market within 
the boundaries of the public markets of the city, 
makes an unwarranted distinction and denies equal 
protection of the law.^*^ 

Public eating places. Regulations with respect to 
public eating places may constitute a violation of 
equal protection of the laws.^'^-S An ordinance re¬ 
lating to the disposal or removal of swill from 
restaurants, hotels, and other public eating places 
does not deny equal protection of the laws.^^ In a 
statute or ordinance requiring a restaurant operated 
in connection with merchandising or any other busi¬ 
ness to be conducted in a separate room or to be 
separated from the other business by a solid parti¬ 
tion from floor to ceiling, an exemption of hotels, 
boarding houses, and railroad dining cars^O is not 
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arbitrary or unreasonable; but it is otherwise as 
to an exemption of restaurants operated in con¬ 
nection with other businesses prior to the effective 
date of the statute or ordinance.^^ 

Bakeries and bakery products. Statutes or or¬ 
dinances relating to bakeries or bakery goods or 
products deny the equal protection of the laws 
where they are arbitrary and unreasonable, as 
where they apply to bakeries of biscuit, bread, 
and cake, but not to bakeries of pie, pastry, crack¬ 
ers, or confectionery,^^ where they prohibit a whole¬ 
saler from accepting the return or exchange of 
bakery products which he has delivered to dealers 
for purposes of sale, but do not prevent a return 
by customers to a dealer or a transfer by the 
dealer to another wholesaler, or any other person 
than the original wholesaler, for purposes of re- 
distribution,93 or where they prohibit the delivery 
of bakery goods, but not of any other food prod¬ 
ucts prepared for immediate consumption, between 
the hours of 6 P. M. and 6:30 A. M.94 A statute 
fixing the minimum and maximum weight for each 
size or class of loaves of bread, and permitting a 
tolerance or variation on account of conditions of 
temperature and humidity prevailing at the time and 
place, may be so framed as not to deny equal pro¬ 
tection of the laws;95 but it is unconstitutional 
where, owing to evaporation under conditions often 
prevailing, it is impossible to make good bread in 
the regular way without exceeding the tolerances 


83.5 N'.T.—^Russo v. Morgran, 21 IT.T. 

S.2d 637, 174 Misc. 1013. 

Days or hours of sale 

(1) Provisions of city ordinance 
fixing* closing hours for establish¬ 
ments selling uncured or uncooked 
meat or “other foods of any kind” 
intended for human consumption, and 
excepting from their operation, ho¬ 
tels, boarding houses, lodging houses, 
restaurants, drug stores, confection¬ 
aries, dispensers of beverages, dis¬ 
tributors of milk and cream, and ice 
cream and soda fountains, were dis¬ 
criminatory and hence were violative 
of federal and state constitutional 
provisions relating to denial of equal 
protection of the laws. 

Cal.—Justesen’s Food Stores v. City 
of Tulare, 84 P.2d 140, 12 Cal.2d 
324. 

(2) A municipal food inspection 
ordinance restricting sale of “provi¬ 
sions, groceries or meats,” with des¬ 
ignated exceptions, to definite days 
and hours in order to make time dur¬ 
ing which sales were permitted cor¬ 
respond to convenience or working 
schedule of municipal food inspec¬ 
tors, and permitting sale of certain 
designated foods at all hours by 
others than those commonly under¬ 


stood to be retailers of “provisions, 
groceries or meats,” is unreasonable, 
arbitrary, and oppressive, and viola¬ 
tive of both state and federal Con¬ 
stitutions. 

Kan.—McCulley v. City of Wichita, 
98 P.2d 192, 151 Kan. 214, 127 A.L. 
R. 312. 

84. Wis.—State v. Levitan, 210 N.W. 
Ill, 190 Wis. 646, 48 AL.R. 434. 

85. Tex.—Tomassi v. City of San 
Antonio, Civ.App., 268 S.W. 273. 

86. La.—Lamarque v. New Orleans, 
McG. 28. 

87. N.T.—Cowan v. City of Buffalo, 
288 N.T.S. 239, 247 App.Div. 591. 

87.5 Dunch wagons 

Ordinance of township requiring 
all lunch wagons to close between 
hours of 1 a. m. and 7 am. was dis¬ 
criminatory, unreasonable, and in¬ 
valid under Fourteenth Amendment, 
because it permitted other eating 
places, to remain open all night. 

N.J.—^Hart v. Teaneck Tp., 60 A 2d 
856, 135 N.J.Law 174, 169 A.L.R. 
973. 

88. Wash.—Cornelius v. City of Se¬ 
attle, 213 P. 17, 123 Wash. 650. 

89. U.S.—S. H. Kress & Co. v. John- 

MR 


son, D.C.Colo., 16 F.Supp. 5, af¬ 
firmed 57 S.Ct. 49, 299 U.S. 511, 81 
L.Ed. 378, rehearing denied 57 S. 
Ct. 229, 299 U.S. 623, 81 L.Ed. 458. 
Wis.—State ex rel. Ford Hopkins Co. 

V. Mayor and Common Council of 
City of Watertown, 276 N.W. 311. 

90. U.S.—S. H. Kress & Co. v. John¬ 
son, D.C.C 0 I 0 ., 16 F.Supp. 5, affirm¬ 
ed 67 S.Ct. 49, 299 U.S. 511, 81 L. 
Ed. 378, rehearing denied 57 S.Ct. 
229, 299 U.S. 623, 81 L.Ed. 458. 

91. Wis.—State ex rel. Ford Hop¬ 
kins Co. V. Mayor and Common 
Council of City of Watertown, 276 
N.W. 311. 

92. Mo.—State v. Miksicek, 125 S. 

W. 507, 226 Mo. 561, 135 Am.S.R. 
597. 

93. Wis.—State v. McKune, 255 N. 
W. 916, 215 Wis. 592. 

94. Cal.—Skaggs v. City of Oakland, 
67 P.2d 478, 6 CaL2d 222, 

95. U.S.—P. F, Petersen Baking Co. 
V. Bryan, Neb., 54 S.Ct. 277, 290 U. 
S. 570. 78 L.Ed. 605, 90 AL.R. 1285. 

Ordinance fixing mixiimum weight 
U.S.—Schmidinger v. Chicago, Ill., 33 
S.Ct. 182, 226 U.S. 578, 57 L.Ed. 364. 
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prescribed and the restrictions imposed are unrea¬ 
sonable and arbitrary.9 6 

Milk. Regulations of the milk business, includ¬ 
ing the production, distribution, sale, inspection, 
and quality of milk, do not necessarily deny equal 
protection of the laws.97 However, regulations 
which are arbitrary or discriminatory deny equal 
protection of the laws.97.6 There is no valid rea¬ 
son for singling out producers of milk and cream 
and requiring semi-monthly payments to them,98 
or that the proprietor of a milk gathering station 
shall, as a condition precedent to obtaining a li¬ 
cense, give bond or deposit money or securities to 
secure payment to producers from whom he may 
buy.99 

Candy and other confectionery products. The 
manufacture and distribution of candy and other 
confectionery products is a proper subject for legis¬ 
lative regulation,9 9-5 and a regulation is not uncon¬ 
stitutional because it applies to wholesalers and 
jobbers and exempts retailers.99.10 

Cotton and cotton gins. A state may regulate 
cotton buying,^ or forbid the ownership or opera- 
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tion of cotton gins by corporations interested in the 
manufacture of cotton seed oil or cotton seed meal,^ 
without denying equal protection of the laws; but 
it may not, in regulating cotton gins, discriminate 
against those ginning cotton for persons other than 
their stockholders,9 nor may it, in providing for the 
weighing of cotton, place an unequal burden on per¬ 
sons who purchase cotton and ship it to a com¬ 
press.'^ The regulation of cotton gins as public 
utilities is considered infra § 518. 

Tobacco. It is not an arbitrary interference 
with private business for a state to require ware¬ 
housemen and cooperative marketing associations 
to keep and permit inspection of records of the 
names of growers and owners of tobacco sold.^ 
The federal Tobacco Inspection Act is not uncon¬ 
stitutionally discriminatory even though it becomes 
applicable gradually and in some markets before 
others.^ 

(3) Oil, Gas, and Petroleum Products 

The production or storage of oil, gas, and petroleum: 
products may be regulated without denying equal protec¬ 
tion of the laws. 


9$. U.S.—Jay Bums Baking- Co. v. 
Bryan, Neb., 44 S.Ct. 412, 264 U.S. 
504, 68 L.Bd. 813, 32 A.L.R. 661. 

Holsum Baking Co. v. Green, D. 
C.Ohio, 45 F.2d 238. 

Ala,—State v. Curran, 124 So. 909, 
220 Ala. 4. 

State V. Curran, 124 So. 911, 23 
Ala.App. 275, certiorari denied 124 
So. 912, 220 Ala. 6. 

97. U.S.—Sage Stores Co, v. State of 
Kan, ex rel. Mitchell, Kan., 65 S. 
Ct. 9. 323 U.S. 32, 89 L.Ed. 25, 
Martinez v. People of Puerto 
Rico, C.C.A.Puerto Rico, 46 P.2d 
427—Noble v. Carlton, D.C.Pla., 36 
F.2d 967. 

Cal.—Knudsen Creamery Qo. of Cal. 

V. Brock, 234 P.2d 26, 37 Cal.2d 485. 
Ga—^Holcombe v. Georgia Milk Pro¬ 
ducers Confederation, 3 S.E.2d 705, 
188 Ga 358. 

Mo.—^Poole & Creber Market Co. v. 
Breshears, 125 S.W.2d 23, 343 Mo. 
1133. 

N’.T.—Stracquadanio v. Department 
of Health of City of New York, 32 
N.E.2d 806, 285 N.Y. 93. 

Moll v. City of Lockport, 194 N. 
Y.S. 250, 118 Misc. 673. 

Or.—Savage v. Martin, 91 P.2d 273, 
161 Or. 660. 

Vt—State V. Auclair, 4 A.2d 107, 110 
Vt. 147. 

Wis.—State ex rel. Department of 
Agriculture v. Marriott, 296 N.W. 
622, 237 Wis. 607, appeal dismissed 
Reuter v. State of Wis. ex rel. 
Department of Agriculture, 62 S.Ct. 
76, 314 U.S. 671, 86 L.Ed. 463— 
State ex rel. Finnegan v, Lincoln 


Dairy Co., 265 N.W. 197, 221 Wis. 1, 
rehearing denied 265 N.W. 851, 221 
Wis. 1. 

12 C.J. p 1160 notes 40, 41, p 1163 
note 23. 

Exemption of cooperatives 
U.S.—^U. S. V. Rock Royal Co-op., 
N.T., 59 S.Ct. 993, 307 U.S. 533, 83 
L.Ed. 1446, rehearing denied 60 S. 
Ct. 66, two cases, 308 U.S. 631, 84 
L.Ed. 626, and 60 S.Ct. 67, 308 
U.S. 631, 84 L.Bd. 526. 

“FlUed milk” statute 
Kan.—State ex rel. Mitchell v. Sage 
Stores Co., 141 P.2d 655, 157 Kan. 
404, rehearing denied 143 P.2d 652, 
affirmed 65 S.Ct. 9, 323 U.S. 32, 89 
L.Bd. 25—Carolene Products Co. v. 
Mohler, 102 P.2d 1044, 152 Kan. 2. 
Ordinance forbidding maintenance of 
dairy within city limits 
U.S.—Fischer v. St. Louis, Mo., 24 S. 
Ct. 673, 194 U.S. 361, 48 L.Ed. 1018. 

97.5 Fla.—Gustafson v. City of 
Ocala, 63 So.2d 658. 

Pasteurization in county of sale 

(1) Provision of municipal ordi¬ 
nance which required pasteurization 
of milk produced without county to 
be performed within county in order 
that such milk be eligible for sale 
within city was in violation of equal 
protection clauses of state and feder¬ 
al constitution and was consequently 
invalid and unenforceable. 

Fla.—Gustafson v. City of Ocala, su¬ 
pra. 

(2) Pact that the pasteurizing 
j plant of milk company was located 
1 outside of county had no reasonable 
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relation to the matter of protecting 
the public health which would justify 
a classification of the company differ¬ 
ently from that given another whose 
pasteurizing plant was located with¬ 
in such county, and an ordinance 
which prohibited the sale of milk 
within the city limits unless it had 
been pasteurized in a plant located 
in county in which the city was lo¬ 
cated was unconstitutional as a de¬ 
nial of the equal protection of the 
laws. 

Ga.—Moultrie Milk Shed v. City of 
Cairo, 57 S.E.2d 199, 206 Ga. 34 8. 

98. Me.—State v. Latham, 98 A. 57 8, 
115 Me. 176. 

99. Me.—State v. Old Tavern Farm, 
180 A. 473, 133 Me. 468, 101 A.L.R. 
810. 

99.5 Wash.—Bauer v. State, 110 P. 

2d 164, 7 Wash.2d 476. 

99.10 Wash,—Bauer v. State, supra. 

1. S.C.—State V. Mullins, 70 S.E. 9, 
87 S.C. 510. 

2. U.S.—Crescent Cotton Oil Co. v. 
State of Mississippi, Miss., 42 S.Ct. 
42, 257 U.S. 129, 66 L.Ed. 166. 

3. U.S.—Chickasha Cotton Oil Co. 
V. Cotton County Gin Co., C.C.A. 
Okl., 40 P.2d 846, 74 A,L.R. 1070. 

4. Okl.—Lockhart v. Anderson, 162 
P. 946, 62 Okl. 209. 

5. Va,—^Danville Warehouse Co. v. 
Tobacco Growers’ Co-op. Ass'n, 129 
S.E. 739, 143 Va. 741. 

6. U.S.—^Wallace v. Currin, C.C.A. 
N.C., 95 P.2d 856, affirmed 69 S.Ct. 
379, 306 U.S, 1, 83 L.Ed. 44. 
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The production of oil or gas may be subject to 
regulation without denying the equal protection of 
the laws.^-^o A combined inspection and revenue 
law applicable to petroleum products,^ a statute pro¬ 
viding different methods for the inspection of 
kerosene and of gasoline,S or a statute for the pre¬ 
vention of waste in the production of gas or crude 
oil^ or prohibiting the use of sweet gas in the manu¬ 
facture of carbon black^^ may be reasonable and 
not deny equal protection of the laws. This is also 
true of an ordinance requiring the storage of gaso¬ 
line in large quantities to be in tanks under ground, 
regulating the location, construction, and operation 
of filling stations,^2 qj- requiring a permit or a vote 


16A C.J.S. 

of the city council for the erection or construction 
of a gasoline service station^^ or the installation of 
a gasoline tank exceeding a certain capacity.14 

On the other hand, regulations which are arbi¬ 
trary and discriminatory deny equal protection of 
the laws.'^^*5 Equal protection is not afforded by a 
statute prorating the daily production of gas from 
common reservoirs by preventing well owners with 
markets full use of them because other owners have 
no markets, without regard to the question of 
waste a provision that petroleum products below 
a certain standard may not be used except in certain 
lamps covered by a patent statutes prohibiting 


6.50 Cal.—^Hunter v. Justice’s Court 
of Centinela Tp., Los Angeles 
County, 223 P.2d 465, 36'Cal.2d 315. 
La.—^Hunter Co. v. McHugh, 11 So.2d 
495, 202 La. 97, appeal dismissed 64 
S.Ct. 19, 320 U.S. 222, 88 L.Ed. 5. 

7. U.S.—Texas Co. v. Brown, Ga., 
42 S.Ct. 375, 258 U.S. 466, 66 L.Ed. 
721. 

8* Ind.—Stith Petroleum Co. v. De¬ 
partment of Audit and Control of 
Indiana, 5 N.E.2d 517, 211 Ind. 400. 

9. U.S.—Champlin Refining Co. v. 
Corporation Commission of State 
of Oklahoma, Okl., 52 S.Ct. 559, 
286 U.S. 210, 76 L.Ed. 1062, 86 A, 
L.R. 403. 

Bay Petroleum Corp. v. Corpora¬ 
tion Commission of State of Kan., 
DjC.Kan., 36 F.Supp. 66. 

La.—State v. Carson Carbon Co., Ill 
So. 162, 162 La. 781. 

Okl.—^Anderson-Prichard Oil Corp. v. 
Corporation Commission, 252 P.2d 
450, 207 Okl. 686—Russell Petro¬ 
leum Co. V. Walker, 15 P.2d 125, 
160 Okl. 156—Russell v. Walker, 
*15 P.2d 114, 160 Okl. 145. 

Oil and gas well spacing laws 

(1) Statutes held valid. 

Cal.—Hunter v. Justice’s Court of 
Centinela Tp., Los Angeles County, 
223 P.2d 465, 36 Cal.2d 315—Bern¬ 
stein V. Bush, 177 P.2d 913, 29 Cal. 
2d 773. 

Okl.—JCroxton v. State, 97 P.2d 11, 
186 Okl. 249. 

(2) The provision of oil well spac¬ 
ing law making it inapplicable to 
fields producing on effective date 
thereof is not invalidly discrimina¬ 
tory, since wells already established 
and producing are in a different cate¬ 
gory. 

Cal.—Hunter v. Justice’s Court of 
Centinela Tp., Los Angeles County, 
supra. 

Orders of conunission as to produc. 
tion, or attempted enforcement 
thereof, not denial of equal protec¬ 
tion 

U.A“^Thompson v. Spear, C.C.A.Tex., 
91;Pi2d 430, certiorari denied 58 S. 
Ct 409, 302 U.S. 762, 82 L.Ed. 592. 


Okl.—State ex rel. Huddleston v. 
Bond, 45 P.2d 712, 172 Okl. 415. 
Statute regulating conservation of 
oil and gas resources and empower¬ 
ing commissioner to establish com¬ 
pulsory drilling units in gas field to 
prevent waste is not unconstitutional 
as denying landowner or lease holder 
equal protection of the laws merely 
because of the avowed purpose of 
the statute to protect not only the 
public welfare, but also the correla¬ 
tive rights of individual landowners 
or lease holders. 

La.—^Hunter Co. v. McHugh, 11 So. 
2d 495, 202 La. 97, appeal dismissed 
64 S.Ct. 19, 320 U.S. 222, 88 L.Ed. 
6 . 

10. U.S.—^Henderson Co. v. Thomp¬ 
son. Tex., 57 S.Ct. 447, 300 U.S. 258, 
81 L.Ed. 632. 

11. U.S.—City of Marysville v. 
Standard Oil Co., C.C.A.Kan., 27 
P.2d 478, affirmed 49 S.Ct. 430, 279 

U. S. 582, 73 L.Bd. 856, rehearing 
denied 50 S.Ct. 79, and interpreta¬ 
tion of decision denied 51 S.Ct. 38, 
282 U.S. 797, 75 L.Ed. 718. 

Kan.—Cities Service Oil Co. v. City 
of Marysville, 231 P. 1031, 117 Kan. 
514, 43 A.L.R. 854. 

12. Tex.—City of San Antonio v. 
Humble Oil & Refining Co., Civ. 
App., 27 S.W.2d 868, error dis¬ 
missed. 

Barring automatic stations hy re- 
quiring attendant 

U.S.—Nance v. City of Cheyenne, D. 

C.Wyo,, 56 E.2d 453. 

Price signs 

Iowa.—State v. Woitha, 287 N.W. 99, 
227 Iowa 1, 123 A.L.R. 884—State 

V. Hardy, 287 N.W. 104, 227 Iowa 

12 . 

Mass.—^Merit Oil Co. v. Director of 
Division of Necessaries of Life, 65 
N.E.2d 529, 319 Mass. 301—Slome 
V. Godley, 23 N.B.2d 133, 304 Mass. 
187. 

NT.—People v. Arlen Service Sta- 
Uons, 31 NE.2d 184, 284 NT. 340, 
followed in People v. Bluestein, 
31 N.E.2d ,924, 284 NT. 800. 

350 


13. Wash.—State v. Fleming, 225 
P. 647, 129 Wash. 646, 34 A.L.R. 
500. 

Drive-in filling station 
U.S.—City of San Antonio v. Rubin, 
C.C.A.Tex., 42 P.2d 1Q7. 

14. NT.—Larkin Co. v. Schwab, 151 
NE. 637, 242 NT. 330. 

14.5 Pa.—Brown v. Boardman, 33 Pa. 

Dist. & Co. 581, 46 Dauph.Co. 140. 
Tex.—Marrs v. R. Commission, 177 
S.W.2d 941, 142 Tex. 293. 

Application of spacing law 
Where combined lands of appli¬ 
cants for an oil and gas well drilling 
permit were sufficient in area under 
spacing law to authorize drilling but 
lands were not contiguous, and spac¬ 
ing law did not provide an adequate 
means of protection as a substitute 
for the right to drill offset wells, ap¬ 
plication of spacing law to applicants 
was unconstitutional as a denial of 
equal protection. 

Cal.—^Bernstein v. Bush, 177 P.2d 913, 
29 Cal.2d 773. 

Crasoline price signs 
Pa.—Gambone v. Commonwealth, 

Com.Pl., 64 Dauph.Co., 258, affirmed 
101 A,2d 634, 375 Pa. 547. 

The Bailroad Commission’s prorat¬ 
ing orders apportioning allowable 
production of oil from a single field 
were confiscatory as taking property 
of plaintiff lessees whose potential 
was greater and giving it to lessees 
of lands from which the larger pro¬ 
portion of oil in place had previous¬ 
ly been recovered, resulting in drain¬ 
age from plaintiffs' leases to the ad¬ 
joining leases, where evidence show¬ 
ed that this was not necessary to 
conserve natural resources. 

Tex.—Marrs v. R. Commission, 177^ 
S.W.2d 941, 142 Tex. 293. 

15. U.S.—Texas Panhandle Gas Co. 
V. Thompson, D.C.Tex., 12 F.Supp. 
462. 

16. Iowa.—State v. Santee, 82 NW. 
445, 111 Iowa 1, 82 AhlS.R. 489, 33 
L.R.A. 763. 



16A C. J. S. 

the transportation of natural gas from the state 
the sale of gas appliances by those engaged in manu¬ 
facturing, transporting, distributing, or selling gas,!® 
or the hauling of gasoline in an auxiliary tank for 
use as fuel by the motor vehicle hauling it;l® an 
ordinance which applies only to dry-cleaning estab¬ 
lishments and forbids the use of gasoline by them 
within the municipal limits ;20 or by discrimination, 
between persons similarly situated or circumstanced, 
either in the terms or the' enforcement of an ordi¬ 
nance dealing with filling stations or the storage 
of gasoline for sale .21 

(4) Coal and Other Minerals 

The mining business, as well as the retail coal busi¬ 
ness, may be subjected to regulations containing no un¬ 
reasonable discriminations. 

The occupation of a miner is peculiarly subject 
to special regulation under the police power.^2 
Statutory regulations of the business of mining 
have been sustained as not denying the equal pro¬ 
tection of the laws23 including those regulations 
prescribed for the purpose of promoting the 
health23.5 and safety24 of employees, as wdl as 
those prescribing the times and medium of the pay- 

17. tJ.S.—^Kansas Natural Gas Co. 

V. Haskell, -C.C.Okl., 172 F. 645, 
affirmed 31 S.Ct 664, 221 U.S. 229, 

56 L.Ed, 716, 35 L,R,A.,N.S., 1193. 

18. ICan.—Capital Gas & Electric Co. 

V. Boynton, 22 P.2d 968, 137 Kan. 

717, certiorari dismissed 54 S.Ct. 

639, 292 XJ.S. 601, 78 Li.Ed. 1464. 

19. Fla.—Sweat v. Turpentine & 

Rosin Factors, 150 So. 617, 112 Fla. 

428. 

20. Ohio.—^Mildner v. Cincinnati, 32 
Ohio Cir.Ct. 346. 

21. TJ.S.—City of Evansville, Ind., v. 

Gaseteria, Inc., O.C.A.Ind., 51 F.2d 
232—Standard Oil Co. of New Jer¬ 
sey V. City of Charlottesville, C.C. 

AVa, 42 F.2d 88. 

Ky.—Slaughter v. Post, 282 N.W. 

1091, 214 Ky. 176. 

Me.—Boothby v. City of Westbrook, 

23 A.2d 316, 138 Me. 117. 

PloodUghts 

An attempted restriction by city 
prohibiting operator of filling station 
from installing floodlights of type 
generally used in modern filling sta¬ 
tions, and in use in city was discrim¬ 
inatory and violative of rights guar¬ 
anteed to property owner under 
Fourteenth Amendment. 

Va—City of Alexandria v. Texas Co., 

1 S,E.2d 296, 172 Va. 209. 

22. Md.—^American Coal Co. v. Alle¬ 
gany County, 98 A. 143, 128 Md. 

664. 

23. Md.—Maryland Coal & Realty 
Co. V. Bureau of Mines of State, 

69 A2d 471, 193 Md. 627. 
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ment, and the basis for the calculation, of wages, 
infra § 51S; and, for the purpose of regulation, a 
classification of mines which is reasonable and based 
on real distinctions is valid.^S However, all regula¬ 
tions of the mining business which unreasonably 
discriminate between persons similarly situated are 
void.^® 

Coal dealers27 ^he use of coal^^.B jnay be reg¬ 
ulated without denial of equal protection. While a 
city may not require one, but not other, nonresident 
dealers retailing coal within the city to maintain 
coal yards therein,2 8 it may require weighing in the 
city of coal brought into the city by trucks for de¬ 
livery therein. 2 9 

(5) Other Matters 

Regulations of the manufacture or sale of various 
things have been held to afford or deny equal protection 
of the law. 

Regulations which have been held not to deny 
equal protection of the laws include those relating 
to automobile sales and financing thereof,29'50 auc¬ 
tion sales of jewelry,30 contracts for the sale of 
live stock3i or certain farm machinery, 22 the in- 

Co. V. Sparta, 147 N.W. 635, 157 
Wis. 345. 

27.5 Mo.—Ballentine v. Nester, 164 
S.W.2d 378, 350 Mo. 58. 

28. XJ.S.—May Coal & Grain Co. v. 
Kansas City, Mo., D.C.Mo., 10 F. 
Supp. 792. 

29. XJ.S.—^Hauge v. City of Chicago, 
Ill., 57 S.Ct. 241, 299 U.S. 387, 81 
L.Ed. 297. 

Pa.—^Domestic Fuel Co. v. Thomas, 
178 A. 477. 318 Pa. 320. 

29.50 Wis.—General Motors Accept¬ 
ance Corp. V. Commissioner of 
Banks, 46 N.W.2d 328, 258 Wis. 
56. 

V. Phelps, 107 

Cal.—Ex parte West, 243 P. 55, 75 
CaLApp. 591. 

Md.—Mogul V. Gaither, 121 A. 32, 
142 Md. 380. 

Miss.—Matheny v. Simmons, 139 So. 
172, 165 Miss. 429. 

Va.—City of Roanoke v. Fisher, 119 
S.E. 259, 137 Va. 75. 

Wis.—^Doering v. Swohoda, 263 N.W. 
657, 214 Wis. 481. 

31. U.S.—In re Faber, C.C.A.Cal., 41 
F.2d 726. 

32. U.S.—^Advance-Rumely Thresher 
Co. V. Jackson, N.D., 53 S.Ct. 133, 
287 U.S. 283, 77 L.Ed. 306, 87 A.L.R. 
285. 

N.D.—Hamman v. Advance-Rumely 
Thresher Co., 238 N.W. 700, 61 N. 
D. 505—Bratherg v. Advance- 
Rumely Thresher Co., 238 N.W. 
652, 61 N.D. 452, 78 A.L.R. 1338. 


Strip miulng 

The Strip Mining Act requiring an 
operator to place sufficient overbur¬ 
den in open cut to cover exposed 
faces of coal or fire clay seams and 
such additional overburden in open 
cut and level peaks and ridges of 
spoilbanks to such degree as pre¬ 
scribed by Director of Bureau of 
Mines to restore surface to condition 
favorable to growth of trees, grasses, 
or shrubs does not deprive operators 
of equal protection of the laws on 
ground that it does not apply to 
quarrying of limestone and slate. 

Md.—Maryland Coal & Realty Co. v. 

Bureau of Mines of State, supra. 

23.5 Ind.—Booth v. State, 100 N.E. 
663, 179 Ind. 405, L.R.A.1915B 420, 
Ann.Cas.l915B 987, affirmed 35 S. 
Ct. 617, 237 U.S. 391, 59 L.Ed. 1011. 
Tenn.—Sun Coal Co. v. State, 11 S. 
W.2d 893, 157 Tenn. 522. 

24. U.S.—^Plymouth Coal Co. v. 
Pennsylvania, Pa., 34 S.Ct. 369, 232 
U.S. 631, 58 L.Ed. 713. 

12 C.J. p 1164 note 45. 

25. Ind.—Mclnnis v. State, 189 N.E. 
521, 206 Ind. 404. 

Tenn.—Sun Coal Co. v. State, 11 S. 

W.2d 893, 157 Tenn. 522. 

12 C.J. p 1164 note 47. 

26. Ill.—^Rogers v. St. Louis-Carter- 
ville Coal Co., 98 N.E. 270, 254 Ill. 
104. 

■^is.—Town of Caledonia v. Racine 
Limestone Co., 63 N.W.2d 697, 266 
Wis. 475. 

12 C.J. P 1164 note 48. 

27. Wis.—^Brittingham, etc.. Lumber 
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30. Ala.—^Davidson 
So. 86, 214 Ala. 236. 
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spection of cement imported from foreign countries 
to ascertain conformity or nonconformity to a 
standard set up for all cement sold in the state,33 
the manufacture and sale of commercial fertili¬ 
zers,34 the manufacture of bedding from second¬ 
hand materials,35 and the sale of contraceptive de¬ 
vices or prophylactic goods of similar character,35-5 
lard,36 magazine subscriptions,36-5 seedSj37 text¬ 
books used in the public schools,38 weapons,33 and 
goods covered by a trademark.40 On the other hand, 
regulations as to other matters have been held to 
deny equal protection of the laws,40-5 and a stat¬ 
ute prohibiting the refilling of bottles has been 
deemed arbitrary and unreasonable.4i 

Manufacture in tenement house. As to manu¬ 
facture in tenement houses used for living purpos¬ 
es, a prohibition of the manufacture of tobacco and 
cigars has been held unconstitutional ;4 2 but a pro¬ 


hibition of the manufacture of food, dolls, dolls’ 
clothing, and children’s and infants’ wearing ap¬ 
parel has been held constitutionah43 

Rendering fat from animal matter. An ordi¬ 
nance prohibiting the business of rendering fat 
from animal matter, without regard to whether or 
not it is so conducted as to be a nuisance, has been 
held invalid ;44 but a statutory prohibition has 
been upheld, the court considering the business 
prima facie a nuisance.45 

Soft drinks and soft drink stands, A statute 
prohibiting an obstruction of the view from the 
street or sidewalk by screens, blinds, or other ar¬ 
ticles or things in a soft drink stand is not invalid 
as denying equal protection of the laws.46 On the 
other hand, a statute relating^ to the business of 
dealing in soft drinks and bottled goods has been 
held to deny the equal protection of the laws,46.5 


33. Fla.—State ex rel. Florida Port¬ 
land Cement Co. v. Hale, 176 So. 
577. 

34. Ga.—Screven Oil Mill v. Jarrell, 
157 S.E. 96, 171 Ga. 837. 

35. XJ.S.—^Palmer Bros. Co. v. Weav¬ 
er, DJC.Pa., 3 F.2d 333, affirmed 45 
S.Ct. 128, 266 TJ.S. 688, 69 L.Ed. 
455. 

Ldsichin ▼. Andrews, D.C.N.T., 
23 F.Supp. 657. 

35.5 Mich.—People v. Pennock, 293 
N.W. 759, 294 Mich. 678. 

Va.—Cavalier Vending Corp. v. State 
Bd. of Pharmacy, 79 S.E.2d 636, 
195 Va, 626, appeal dismissed 74 S. 
Ct. 871, 347 tr.S. 995, 98 L.Ed. 1127. 

36. H.D.—State v. Armour, 145 N. 
W. 1033, 27 N.D. 177, affirmed 36 
S.Ct. 440, 240 U.S. 510, 60 L.Ed. 
771, Ann.Cas.l916D 548. 

36.5 XJtah.—Slater v. Salt Lake City, 
206 P.2d 153, 115 Utah 476, 9 A.L.R. 
712. 

Sale on streets 

(1) Prohibition of sale of maga¬ 
zine subscriptions on streets in con¬ 
gested business district of city by or¬ 
dinance i>ermitting sale of newspa¬ 
pers in such district is not such ar¬ 
bitrary exercise of discretion and un¬ 
reasonable classification as to render 
ordinance void as violating equal pro¬ 
tection clause of federal Constitution. 
Utah,—Slater v. Salt Lake City, su¬ 
pra. 

(2) A city ordinance prohibiting 
sale of magazine subscriptions on 
designated streets in business dis¬ 
trict of city is not unconstitutional 
as denying equal protection of laws 
because it does not also prohibit re¬ 
ligious organizations from dispens¬ 
ing religious literature in prohibited 
area. 

Utah.—Slater v. Salt Lake City, su¬ 
pra. 


(3) A portion of city ordinance 
prohibiting sales of magazine sub¬ 
scriptions on streets in business dis¬ 
trict of city while permitting sales 
of coupons redeemable in photo¬ 
graphs or works of art on such 
streets is invalid as making unrea¬ 
sonable classification violating equal 
protection clause of federal Constitu¬ 
tion. 

Utah.—Slater v. Salt Lake City, su¬ 
pra. 

37. Tenn.—State v. McKay, 193 S. 
W, 99, 137 Tenn. 280, 

38. Ill.—^Polzin V. Rand, 95 N,B. 623, 
260 Ill. 561, Ann.Cas.l912B 471. 

39. Ark,—^Dabbs v. State, 39 Ark. 
353, 43 Am.R. 275. 

40. N.T.—People v. Luhrs, 89 N.E. 
171, 195 N.T. 377, 26 L.R.A.,N.S., 
473, 

40.5 Application of auction sales or¬ 
dinance 

Where plaintiffs in conducting 
their business of selling at retail 
jewelry, rugs, etc., adopted method of 
effecting sales which embraced some 
of the feature of public auction sales 
but differed in that plaintiffs per¬ 
mitted patrons who submitted bids to 
return merchandise within one year 
period and procure refund of full 
amount paid, application of ordi¬ 
nance of defendant municipality pro¬ 
hibiting auction sales of certain 
goods after six p. m. to plaintiffs and 
their methods of doing business 
would be violative of rights guaran¬ 
teed to plaintiffs by federal Constitu¬ 
tion. 

U.S.—Zaconick v. City of Hollywood, 
D.C.Fla., 85 F.Supp. 52. 

Copyrighted musical compositions 
U.S.—Remick Music Corp. v. Inter¬ 
state Hotel Co. of Neb., D.C.Mich., 
58 F.Supp. 523, affirmed, C.C.A., 
157 F.2d 744, certiorari denied 67 
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S.Ct. 622, 829 U.S. 809, 91 L.Ed. 

• 691, Park v. M. Witmark & Sons, 
67 S.Ct. 622, 329 U.S. 809, 91 L. 
Ed. 691, Fox V. Chappell & Co., 67 
S.Ct. 623, 329 U.S. 809, 91 L.Ed. 
691, and Interstate Hotel Co. of 
Neb. V. Kern, 67 S.Ct. 623, 329 U. 
S. 809, 91 L.Ed. 691, rehearing de¬ 
nied 67 S.Ct. 769, 330 U.S. 854, 91 
L.Ed. 1296, 67 S.Ct. 770, 330 U.S. 
854, 91 L.Ed. 1296, Pox v. Chappell 
& Co., 67 S.Ct. 770, 330 U.S. 854, 
91 L.Ed. 1296, and Park v. M. Wit- 
mark & Sons, 67 S.Ct. 770, 330 

U. S. 854, 91 L.Ed. 1296—Buck v. 
Swanson, D.C.Neb., 33 F.Supp. 377, 
reversed on other grounds Marsh 

V. Buck, 61 S.Ct. 969, 313 U.S. 406, 
85 L.Ed. 1426, 136 AL.R. 1434. 

41. Fla.—Yaeger v. State, 83 So. 
525, '78 Fla. 354. 

42. N.Y.—In re Jacobs, 98 N.T. 98. 
60 Am.R. 636. 

43. N.Y.—People ex inf. Campbell 

V. Raport, 183 N.T.S. 589, 193 App. 
Div. 135. 

44. La.—City of New Orleans v. 
New Orleans Butchers* Co-op. Ab¬ 
attoir, 96 So. 113, 153 La. 536. 

45. N.Y.—^People v. Rosenberg, 22 
N.Y.S. 56, 67 Hun 52, reversed on 
other grounds 34 N.B. 285, 138 N. 
Y. 410. 

46. Mo.—^Blind v. Brockman, 12 S. 

W. 2d 742, 321 Mo. 58, affirmed 50 
S.Ct. 87, 280 U.S. 625, 74 L.Ed. 592. 

46.5 Closing hours 
Ordinance requiidng all . places of 
business dealing in soft drinks and 
bottled goods, except gasoline filling 
stations, to be closed between hours 
of midnight and 6 A.M. was uncon¬ 
stitutionally discriminatory because 
of its exclusion of gasoline filling 
stations. 

Ky.—'City of Frankfort v. Miller, 253 
[ S.W.2d 20. 
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and a statute prohibiting the adulteration of non¬ 
alcoholic drinks by saccharin has been held an arbi¬ 
trary discrimination against the makers of such 
drinks or in favor of those who sweeten them with 
something else.^*^ 

The sale of drugs, medicines, and poisons may be 
regulated without denial of equal protection of the 
laws,^® even by creating exceptions in favor of 
storekeepers in rural districts.^'9 While it has been 
held that the sale of patent and proprietary medi¬ 
cines may not be restricted to pharmacists,it has 
been held otherwise as to original package medicines 
other than patent medicines,and the view has 
also been taken that a statute requiring every 
pharmacy to be owned by a licensed pharmacist 
is not a denial of equal protection.52 

Junk dealers may be regulated without denial of 
the equal protection of the laws,53 and so may pur¬ 
chase from them;54 but a statute which, because 
of the prohibitive cost of complying therewith, in 
effect restrains all sales of small quantities of 
junk to a junk dealer is invalid.^^ 

Used automobiles. On account of automobiles 
being exceptionally tempting to thieves and the 
possibility of increased danger in the operation 
thereof when in the possession of thieves or per¬ 
sons having no pecuniary interest therein, it is 
proper for a state or municipality to classify used 
automobiles separately from other personal property 
and regulate their salens or require a person en¬ 
gaged in the business of renting motor vehicles 
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without a driver to carry insurance or give a sure¬ 
ty bond for the protection of person or property 
from injury or damage from negligence in the op¬ 
eration of such vehicle,but it may not arbitrarily 
distinguish between used automobiles originating in, 
and those originating out of, the state.®^ 

f. Monopolies and Cooperative Associations 

The provisions of anti-trust laws and statutes author¬ 
izing coSperative associations have been held not to deny 
equal protection of the laws. 

In so far as their main provisions are concerned, 
state anti-trust laws^9 and statutes authorizing the 
formation of cooperative marketing associations®^ 
do not deny equal protection of the laws. Fur¬ 
thermore, the grant of a monopoly, if otherwise an 
appropriate exercise of the police power, is not void 
as denying equal protection of the law;®l and, un¬ 
der proper circumstances, a state legislature may 
treat marketing contracts between a cooperative 
association and its members as of a separate class.®2 
However, a particular provision of a cooperative 
association act may deny equal protection of the 
laws;®^ an exemption, in a fair trade act, of co¬ 
operative societies and associations, which is not 
confined to transactions between such an associa¬ 
tion or society and its members but is equally ap¬ 
plicable to sales made by such associations or so¬ 
cieties in competition with other retail dealers to 
the public at large, is inconsistent with, rather‘than 
germane to, the general and public purpose and 
object of the legislation and is void as arbitrary 
and discriminatory;®^ and there is some divergence 


47. Mo.—state v. Empire Bottling: 
Co., 168 S.W. 1176, 261 Mo. 300. 

48. Wis,—State v. Wakeen, 67 N.W. 
2d 364, 263 Wis. 401—State v. Ev¬ 
ans, 110 N.W. 241, 130 Wis. 381. 

49. N. J.—Board of Pharmacy of 
State of New Jersey v. Hutchin, 
160 A. 214, 10 N.J.Misc. 641. 

N.Y.—People v. Roemer, 153 N.T.S. 
323, 168 App.Div. 377. 

50. S.D.—State v. Wood, 215 N.W. 
487, 61 S.D. 485, 64 A.L,.R. 719. 

51. Cal.— Ex parte Gray, 274 P. 974, 
206 Cal. 497. 

52. N.T.—^In re Hauges, 252 N.T.S. 
81, 140 Misc. 811. 

53. U.S.—^Rosenthal v. New York, 
N.Y., 33 S.Ct. 27, 226 U.S. 260, 67 
L.Ed. 212. 

54. Ga.—Shurman v. City of Atlan¬ 
ta, 95 S.E. 698, 148 Ga. 1. 

55. Tex,—Stroll v. State, 265 S.W. 
620, 95 Tex.Cr. 611, 30 A.L,.R. 1424. 

56. La,—State v. Rogers, 87 So. 504, 
148 La. 653. 

57. XJ.S.—^Hodge Drive-It-Yourself 
16A C.J.S.—23 


Co. V. City of Cincinnati, Ohio, 62 
S.Ct. 144, 284 U.S. 335, 76 L.Ed. 323. 
Colo.—^Driverless Car Co. v. Arm¬ 
strong, 14 P.2d 1098, 91 Colo. 334. 

58. U.S.—^Asher v. Ingels, D.C.Cal., 
13 F.Supp. 654. 

Surety bond and fee 

The statute requiring the filing of 
a surety company bond with the reg¬ 
istrar of motor vehicles, and the pay¬ 
ment of a five dollar fee for the gen¬ 
eral revenue fund before offering for 
sale or placing on a used car lot 
for sale any used or secondhand mo¬ 
tor vehicle brought into the state 
for purpose of sale or resale, violates 
equal protection of law. 

Minn.—State v. Enist, 297 N.W. 24, 
209 Minn. 586, 134 A.L.R. 643. 

59. Miss.—State ex rel. Jordan v. 
Gilmer Grocery Co., 125 So. 710, 
166 Miss. 99. 

41 C.J. p 119 notes 54, 56. 

60. Ky.—Potter v. Dark Tobacco 
Growers’ Co-op. Ass’n, 257 S.W. 
33, 201 Ky. 441. 

Tenn.—Dark Tobacco Growers’ Co-op. 

Ass’n V. Dunn, 266 S.W. 308, 150 
I Tenn. 614. 


Wis.—Northern Wisconsin Co-op. To¬ 
bacco Pool V. Bekkedal, 197 N.W. 
936, 182 Wis. 571. 

41 C.J. p 167 note 60. 

61. U.S.—^Pacific States Box & Bask¬ 
et Co. V. White, Or., 66 S.Ct. 159, 
296 U.S. 176, 80 L.Ed. 138, 101 A.L. 
R. 853. 

Tex.—^Paulk v. Buena Vista Burial 
Park Ass’n, Civ.App., 152 S.W.2d 
891. 

62. U.S.—^Liberty Warehouse Co. v. 
Burley Tobacco Growers’ Co-op. 
Marketing Ass’n, Ky., 48 S.Ct. 291, 
276 U.S. 71, 72 L.Ed. 473. 

63. Presumption of ownership of 
products 

A provision in a cooperative asso¬ 
ciation act, that products produced 
by members are conclusively presum¬ 
ed to belong to them, is violative of 
the equal protection clause. 

La.—Louisiana Farm Bureau Cotton 
Growers’ Co-op. Ass’n v. Clark, 107 
So. 115, 160 La. 294. 

64. Wis.—^Weco Products Co. v. 
1 Reed' Drug Co., 274 N.W. 426. 
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of opinion as to the denial of-equal protection of 
the laws hy particular exemptions in a state anti¬ 
trust act, it being' both affirmed®^ and denied®® that 
an exemption of farm associations, cooperative as¬ 
sociations of farmers and dairymen, or other groups 
of producers of agricultural products or live stock 
is invalid on this ground, and it also, being both 
affirmed®'^ and denied®® that an exception" of labor 
unions from the operation of an anti-trust statute 
is a reasonable classification and not a violation of 
the equal protection clause of the federal Constitu¬ 
tion. A provision in an anti-trust act for the mak¬ 
ing of an anti-trust affidavit is not invalid because 
it exempts from its operation corporations organized 
under the building and loan association laws of the 
state, since the corporations organized under those 
laws differ essentially from corporations organ¬ 
ized under the general statute for pecuniary profit.®^ 
On the other hand, a statute denouncing combina¬ 
tions in restraint of trade but exempting any or¬ 


ganization or association having no capital stock, 
or not engaged in the business of mining, manu¬ 
facturing, or transporting any article or commodity, 
is based on an erroneous classification and violates 
the Fourteenth Amendment to the federal Constitu¬ 
tion.'^® The validity of the exception of cooperative 
associations from particular regulations of public 
utilities is considered infra § 518. 

g. Particular Professions 

Various regulations of particular professions have 
been held not to deny equal protection of the laws. 

Regulations of the professions of pharmacy'll 
and optometry72 have been held not to deny equal 
protection of the laws. Regulations for the practice 
of the various branches of the healing art, such as 
chiropractic'^^*® or naturopathic,'^2.10 have been held 
not to deny equal protection of the laws. So have 
most,'^® although it is not .the case with respect to 


65. TJ.S.—Beatrice Creamery Co. v. 
Cline, D.C.C 0 I 0 ., 9 F.2d 176, affirm¬ 
ed in part and reversed in, part 
on other, grounds Cline v. Frink 
Dairy Co.. 47 S.Ct. 681, 274 U.S. 
445, 71 L.Bd. 1146. 

N.X*—^Buffalo Gravel Corporatipn v. 

■ Moore, 192 N.T.S. 423, 118 Misc. 61, 
reversed on other grounds 194 N.TJ 
S. 225, 201 App.Div. 242, 39 N.T.Cr. 
511. 

41 C.J. p 120 note 65. 

66. U.S.—Tigner v. State of Texas, 
Tex., 60 S.iCt. 879, 310 U.S. 141, 
84 L.Ed. 1124, 130 A.L.II. 1321, re¬ 
hearing denied 60 S.Ct. 1092, 310 
U.S. 659, 84 L.Ed. 1422. 

N.T.—^Barns v. Dairymen's League 
Co-op. Ass’n, 222 N.T.S. 294, 220 
App.Div. 624. 

Dairymen's League Co-op. Ass’n 
.V. Weckerle, 291 N.T.S.- 704, 160 
Misc.' 866. 

Tenn.—State v. Schlitz Brewing Co., 
59 S.W. 1033, 104 Tenn. 715, 78 
Am.S.R. 941. 

Tex.-r-Marathpn Oil Co. v. Hadley, 
Civ.App., 107 S.W.2d 883, error dis¬ 
missed. 

Exemption In penal hut not civil 
, statute 

(1) The Invalidity, if, any, of an 
exemption in* a penal statute does not 
affect the. validity of a civil statute 
omitting the exemption. 

Tex.—State V. Standard Oil Co., 107 
S.W.2d 550. 

.(2) Criminal statute granting ex¬ 
emption was not rendered invalid 
because exemption was not given in 
civil statute^' 

U.S.—Tigner v. State of Tex., 60 S.Ct. 
879, 310 U.S.. 141, 84 L.Ed. 1124, 
130 A.L.R. 1321, rehearing denied 
‘'' 60‘*S;Ct. 1092, 310 U.S. 669. 84 L. 
Ed.^^1422; * — ‘ ■ 


67. U.S.—International Harvester 
Co. V. Missouri, Mo., 34 S.Ct. 859, 
234 U.S. 199, 58 L.Ed. 1276, 52 
L.Il.A.,N.S., 625. 

41 C.J. p 121 note 69. 

68. U.S.—Niagara F. Ins. Co. v. Cor¬ 
nell, C.C.Neb., 110 F. 816, 825. 

Tex.—State v. Waters-Pierce Oil Co., 
Civ.App., 67 S.W. 1057. 

41 C.J. p 120 note 68. 

69. Ill.—People V. Butler St. Fdy., 
etc., Co., 66 N.E. 349, 201 Ill. 236. 

70. Ky.—Commonwealth v. Hatfield 
Coal Co., 217 S.W. 125, 186 Ky. 
411. 

71. Frescrihiug q.ualifi.catious 

La—State v. Kumpfert, 40 So. 365, 
115 La. 950. 

72. Ark.—Melton v. Carter, 164 S. 
W.2d 453, 204 Ark. 595. 

Fla.—'Thomas v. Hand!, 153 So. 847, 
114 Fla. 466. 

Ind,—Bennett v. Indiana State Board 
of Registration and Examination 
in Optometry, 7 N.E.2d 977. 

Pa.—^Harris v. State Board of Op- 
tometrical Examiners of Depart¬ 
ment of Public Instruction of the 
Commonwealth, 135 A. 237, 287 Pa 
531. 

Va—Ritholz v. Commonwealth, 35'S. 

E.2d 210, 184 Va. 339. 

Authorizing physicians 

A statute authorizing physicians 
and surgeons, but not osteopaths, to 
treat eyes, etc., does not unreason¬ 
ably discriminate against osteopaths, 
in violation of Const, art 1 §§ 1, 11, 
21, art 4, § 25 subds 19, 33, and the 
Fourteenth Amendment to the fed¬ 
eral Constitution. 

Cal.—^Ex parte Rust, 183 P. 648, 181 
Cal. 73. . 

Qualifications 

'U.S.—^McNaughton v. Johnson, Cal., 
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37 S.Ct. 178, 242 U.S. 344, 61 L.Ed. 
352, Ann.Cas.l917B 801. 

72.5 Ark.—Stroud v. Crow, 136 S.W. 
2d 1025, 199 Ark. 814, appeal dis¬ 
missed Crow V. Stroud, 61 S.Ct. 
17. 311 U.S. 607,, 85 L.Ed. 385. 

La.—State Bd. of Medical Exami¬ 
ners V. Beatty, 55 So.2d 761, 220 
La. 1. 

Examination 

The statute-requiring a chiroprac¬ 
tor before receiving a certificate to 
practice chiropractic to pass exam¬ 
ination on basic sciences is a valid 
exercise of police power and Is not 
unconstitutional as denying to an ap¬ 
plicant for license as a chiropractor 
equal protection of the law, in that 
the law requires the applicant to 
take an examination which is broad¬ 
er in scope than the chiropractic field 
of study and treatment. 

Wash.—^EllefStad v. Swayze, 130 P.2d 
349, 15 Wash.2d 281. 

72.10 tr.S.—^Polhemus v. American 
Medical Ass’n, C.C.A.Mo., 145 F.2d 
357. 

73. La.—State Bd. of Medical Ex¬ 
aminers V. Beatty, 66 So. 2d 761, 
220 La., 1.^ , 

Qualificatious, examination, and li¬ 
cense , . 

U.S.—State of Missouri ex.reL Hur- 
witz v. North, Mo., 46 S.Ct. 384, 
271 U.S. 40. 70 L.Ed. 818. 

Stfeinbach v. Metzger, C.C.A.Pa., 
63 F.2d 74. 

Al^-:^State v. Stal^e Board of Medi^ 
’cai Examiners, 95 So.' 295, 209 Ala. 

9. 

Wideman v. State,' 104 So. 438, 20 
Ala.App. “42^2; certiorari denied Ex 
parte Wideman, 104 .So. 440, 213 
Ala. 170. 

La.—State Bd. of Medical Exami¬ 
ners v. Beatty, 55 So.2d 761, 220 
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regulations of the profession of medicine and 
surgery, and some,^^ although not all,76 regulations' 
of the profession of dentistry. 
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With the exception of a few regulations which 
have been held unconstitutional because of improper 
classification,77 regulations of the legal profession 
have been held not to deny equal protection of the 

laws.78 


La. 1—Louisiana State Board of 
Medical Examiners v. Fife, 111 So. 
58, 162 La. 681, 54 A.L.R. 59, affirm¬ 
ed Fife V. Louisiana State Board of 
Medical Examiners, 47 S.Ct. 590, 
274 U.S. 720, 71 L.Ed. 1324. 

Mich.—People v. Lewis, 206 N.W. 

553, 233 Mich. 240, 42 A.L.R. 1337. 
^inn.—State ex rel. Shenk v. State 
Board of Examiners in Basic 
Sciences, 250 N.W. 353, 189 Minn. 
1—State V. Broden, 232 N.W. 617, 
181 Minn. 341. 

Tex.—^Larson v. State, 285 S.W. 317, 
106 Tex.Cr. 261, error dismissed 47 
S.Ct. 332, 273 U.S. 776, 71 L.Ed. 886 
—Hicks V. State, 227 S.W. 302, 88 
Tex.Cr. 438. 

—State v. Morrison, 127 S.B. 
75, 98 W.Va. 289. 

12 C.J. p 1161 note 77. 

Bscluslon of osteopathic physiciaais 
from coTLnty hospitals 
Colo.-rNewton v. Board of Com’rs of 
Weld County, 282 P. 1068, 86 Colo. 
446.. 

Pilihgr hirth or death certificates 

(1) The designation of certain per¬ 
sons in attendance at the birth of a 
child, such as physician, midwife, 
etc., is a complete and logical classi¬ 
fication for the purpose pf legislation 
requiring the filing of a birth cer¬ 
tificate; and it is an untenable con¬ 
tention that, as no compensation is 
provided for making and filing the 
report and there are paid clerks and 
other employees in the health depart¬ 
ment who render some service in 
classifying and compiling statistical 
facts furnished by the reports, the 
statute does not apply alike to all 
persons within the class affected by 
it and physicians are deprived of the 
equal protection of the laws. 

Mich.—^People v. Cramer, 225 N.W. 
595, 247 Mich. 127. 

(2) The discrimination between li¬ 
censed physicians and surgeons and 
licensed osteopathic practitioners, in 
a statute providing that nothing 
therein shall authorize any state or 
municipal officer “to accept from any 
osteopathic practitioner any birth or 
death certificate,” is not in violation 
of ConstU.S. Amendm. XIV, relating 
to equal protection of the law. ’ 

Md.—Keiningham v. Blake, 109 A. 65, 

135 Md. 320, 8 A.L.R. 1066. 

Snspension 

Minn.—^Minnesota State Board of 
■ Medical Examiners v. Schmidt, 29? 
N.W. 256, 207 Minn. 526, 649, cer¬ 
tiorari denied 61 S.Ct. 135, 311 U.S. 
617, 85 L.Ed. 392. 


Advertising 

(1) The statute regulating adver¬ 
tising by physicians and surgeons, 
and making violation thereof a mis¬ 
demeanor and subjecting violator to 
revocation of license, is a valid ex¬ 
ercise of state's police power and is 
not arbitrary nor does it deprive him 
of equal protection of the laws. 

Md.—Davis v. State, 37 A.2d 880, 183 

Md/ 385. 

(2) A physician could not complain 
because statutes regulating advertis¬ 
ing by physicians and surgeons were 
not extended to other professional 
classes, since state can deal with 
different professions according to 
needs of public in relation to each 
and is not bound to deal alike with 
all or to strike at all evils at same 
time or in same way or be subject to 
charge of unconstitutional discrim¬ 
ination. 

Md.—^Davis v. State, supra. 

74. Discrimination against osteo¬ 
paths and chiropractors 

Ill.—People V. Schaeffer, 142 N.E. 
248, 310 Ill. 674—People v. Love, 
131 N.E. 809, 298 Ill. 304, 16 A.L.R. 
703. 

75. N.O.—^Allen v. Carr, 187 S.E. 
809, 210 N.C. 513. 

Qualifications 

U.S.—Graves v. State of Minnesota, 
47 S.Ct. 122, 272 U.S. 425, 71 L.Ed. 
331. 

Cal.—People v. Keseling, 170 P. 627, 
35 Cal,App. 501. 

Fla.—Noble v. State, 66 So. 153, 68 
Fla. 1. 

Examination of applicants for li¬ 
cense in subjects taught in accred¬ 
ited dental schools 

Fla.—Pridgen v. Sweat, 170 So. 653, 
125 Fla. 598. 

Prohibition of practice under name 
other than that in license 

Mich.—Lewis v. Michigan State 
Board of Dentistry, 269 N.W. 194, 
277 Mich. 334. 

Limitation of advertising or prohibi¬ 
tion of certain kinds thereof 
U.S.—Semler v. Oregou State Board 
of Dental Examiners, Or., 55 S.Ct. 
570, 294 tr.S. 608, 79 L.Ed. 1086. 
Iowa.—Craven v. Bierring, 269 N.W. 
801. 

Tex.—Sherman v. State Board of 
Dental Examiners, Civ.App., 116 
S.W.2d 843. 

Proceedings against dentists 
Existence of two statutes relat¬ 
ing to proceedings by Dental Com¬ 
mission against dentists, the first 
providing for hearing by Commission 

3^5 


and the second and later statute pro¬ 
viding for proceedings through griev¬ 
ance committees did not, since stat¬ 
utes applied to all dentists equally, 
deny equal protection of the law to 
dentist who was proceeded against 
under earlier statute. 

Conn.—Romanov v. Dental Commis¬ 
sion of State of Conn., Ill A.2d 9. 

76. Discrimination between parts of 
class 

Minn.—State v. Luscher, 195 N.W. 

914, 157 Minn. 192.- 
Discretion of examining board as to 
subjects of examination 
Where a statute, after properly 
providing for an examination of an 
applicant for a license to practice 
dentistry or dental surgery in such 
subjects as are taught in accredited 
dental schools, further provides for 
an examination in any other sub¬ 
jects which in the discretion of the 
examining board are necessary^ the 
latter provision is unconstitutional, 
as it opens the door to discrimina¬ 
tion between, applicants and would 
easily operate to deny the equal pro¬ 
tection of the laws. 

Fla.—Pridgen v. Sweat, 170 So. 653, 
125 Fla. 598. 

77. Minn.—In re Grantham, 227 N. 

W. 180, 178 Minn. 335—In re 

Humphrey, 227 N.W. 179, 178 Minn. 
331. 

78. U.S.—^Emmons v. Smitt, C.CA. 
Mich., 149 F.2d 869, certiorari de¬ 
nied 66 S.Ct. 59, 326 U.S. 746, 90 
L.Ed. 446. 

Ala.—^Wilkey v. State ex rel. Smith, 
14 So.2d 536, 244 Ala. 668, 151 A.L. 
R. 765, certiorari denied 64 S.Ct. 
195, 320 U.S. 787, 88 L.Ed. 473. 

Kendrick v. State, 120 So. 140, 
23 Ala.App. 5, reversed on other 
grounds 120 So. 142, 218 Ala. 277, 
certiorari denied 120 So. 144, 218 
Ala. 279. 

Cal.—^Howe v. State Bar of Califor¬ 
nia, 298 P. 25, 212 Cal. 222. 

Kan.—In re Casebier, 284 P. 611, 129 
Kan. 853. 

Mo.—Hulse V. Criger, 247 S.W.2^ 855, 
263 Mo. 26. 

Wis.—^Integration of Bar Case, 11 N. 
W.2d 604, 244 Wis. 8, 151 A.L.R. 
586, rehearing denied 12 N.W.2d 
699, 244 Wis. 8. 

Presorifjiug atialifications 
Kan.—^Depew v. Wichita Ass'n of 
Credit Men, 49 P.2d 1041, 14? Kan. 
403, ' certiorari denied Wichita 
Ass'fi of Credit Men v. Depew, 56 
act 574, 297 U.S. 710, 80 L.Ed. 
9^,’ and Wichita Ass’n of Credit 
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h. Other Occupations, Businesses, and Matters 

The regulation of various other occupations, busi¬ 
nesses, and nnatters, such as barbering, plumbing, rent¬ 
ing or selling real property, and the sale of corporate 
stock or securities, has been held not to deny equal 
protection of the laws. 

Reasonable regulations with respect to various 
other occupations, businesses, and matters have been 
held to be validJ^-^^ For example, without denying 
the equal protection of the laws, regulations may 
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be made concerning burials and cemeteries,build¬ 
ing contractors,80 buildings under construction,81 
hotels having more than fifty rooms,82 the landing 
of passengers and goods within a locality infected 
with an infectious or contagious disease,83 mas¬ 
seurs,83*5 motels or tourist courts,83.io opticians,83.15 
pilots,83-20 private detectives,84 private institu¬ 
tions, 85 public sports and places of amusement 
or entertainment,83 a report, by a person in the 


Men V. State ex rel. Beck, 56 S. 
Ct. 574, 297 U.S. 710, 80 L.Ed. 997. 
Neb.—State ex rel. Ralston v. Tur¬ 
ner, 4 N.W.2d 302, 141 Neb. 556, 
144 A.L.R. 138. 

Tenn.—Corpus Juris quoted in Lamb 
V. Whitaker, 105 S.W.2d 105, 107, 
171 Tenn. 485. 

12 C.J. p 1161 note 76. 

Prohibition of unlicensed person 
holding himself out as entitled to 
practice 

La.—State v. Rosborough, 94 So. 858, 
152 La. 945. 

Restoration to named attorney of li¬ 
cense revoked by court 
Wig.—State V. Cannon, 240 N.W. 441, 
206 Wis. 374. 

Prohibition of law business or prac¬ 
tice by cori>orations 
Mo.—State ex inf. Miller v. St. Louis 
Union Trust Co., 74 S.W.2d 348, 335 
Mo. 845. 

Prohibition of solicitation of person¬ 
al Injury claims 

Mich.—Kelley v. Boyne, 214 N.W. 

316, 239 Mich. 204, 63 A.L.R. 273. 
Representation of litigant in court 
A statute prohibiting representa¬ 
tion of the claim or cause of another 
in court except by an attorney, a 
person having a property interest in 
the claim or cause, or an agent or 
employee regularly employed by the 
litigant on a salary basis may re¬ 
sult in hardship or inequality in 
some instances in actual practice, 
but the court cannot properly say 
that it is arbitrary or that the clas¬ 
sification does not rest on a reason¬ 
able basis. 

Va.—^Bryce v. Gillespie, 168 S.E. 663, 
160 Va. 137. 

Exemption of nonprofit sharing cred¬ 
it body collecting or adjusting for 
its members 

R.I.—Creditors’ Service Corporation 
V. Cummings, 190 A. 2, 57 R.L 291. 
78.50 Assignment of contracts 

The statute prohibiting assign¬ 
ments of contracts with counties for 
publication of notices, delinquent 
lists or other documents required 
under Revenue and Taxation Code 
is not unconstitutional as denying 
assignees equal protection of laws 
by adopting unreasonable, arbitrary 
or discriminatory classification. 

Cal.—^Lelande v. Lowery, 157 P.2d 
639, 26 Cal.2d 224. 


79. tJ.S.—Shumaker v. Borough of 
Dalton, D.C.Pa., 51 F.2d 793—Ma¬ 
sonic Cemetery Ass’n v. Gamage, 
C.C.A.Cal„ 38 P.2d 950, 71 A.L.R. 
1027, certiorari denied 51 S.Ct. 30, 
282 IT.S. 852, 75 L.Ed. 755. 

Cal.—^Vesper v. Forest Lawn Ceme¬ 
tery Ass’n, App., 67 P.2d 368. 

Ill.—Union Cemetery Ass’n of City 
of Lincoln v. Cooper, 110 N.E.2d 
239, 414 Ill. 23. 

Tex.—Faulk v. Buena Vista Burial 
Park Ass’n, Civ.App., 162 S.W.2d 
891. 

12 C.J. p 1160 note 46. 

80. S.C.—State v. Hertzog, 75 S.E. 
374, 92 S.C. 14. 

81. U.S.—Chicago Dock, etc., Co. v. 
Fraley, Ill., 33 S.Ct. 715, 228 U.S. 
680, 57 L.Ed. 1022. 

82. U.S.—Miller v. Strahl, Neb., 36 
S.Ct 147, 239 U.S. 426, 60 L.Ed. 
364. 

83. La.—Compagnie Prancaise de 
Navigation v. State Bd. of Health, 
25 So, 591, 61 La.Ann. 645, 72 Am. 
S.R. 458, 

83.5 Cal.—^Ex parte Maki, 133 P.2d 
64, 55 Cal.App.2d 636. 

83.10 Ala.—^Allinder v. City of 
Homewood, 49 So.2d 108, 254 Ala. 
525, 22 A.L.R.2d 763. 

83.15 Written prescriptive authority 

As far as state statute subjected 
opticians to, hut exempted sellers 
of ready-to-wear glasses from, reg¬ 
ulatory system making it unlawful 
for one not licensed optometrist or 
ophthalmologist to fit, adjust, adapt 
or in any manner apply lenses, 
frames, prisms or any other optical 
appliances to person’s face or to 
duplicate or attempt to duplicate or 
to place or replace into frames, any 
lenses, or other optical appliances, 
which have been prescribed, fitted, 
or adjusted for visual correction, or 
intended to aid human vision, except 
upon written prescriptive authority 
of state licensed ophthalmologist or 
optometrist, statute was not uncon¬ 
stitutional under equal protection 
clause. 

U.S.—^Williamson v. Lee Optical of 
Okl„ Okl., 75 S.Ct. 461, 348 U.S. 
483, 99 L.Ed. 663, rehearing denied 
75 S.Ct. 657, 349 U.S. 925, 99 L.Ed. 
1256. 


83.20 Qualifications 

State statutes, under which only 
persons who have served a six-month 
apprenticeship under incumbent pi¬ 
lots may be examined or certified for 
appointment, do not deprive experi¬ 
enced and otherwise competent pilots 
who had not served such apprentice¬ 
ships of the equal protection of the 
laws though result is generally to 
limit new pilots to those who are 
relatives of incumbent pilots, since 
the statutes are not unrelated to the 
objective of the entire pilotage law, 
which is to secure the safest and 
most efficiently operated pilotage 
system practicable. 

U.S.—^Kotch V. Board of River Port 
, Pilot Com’rs for Port of New Or¬ 
leans, La., 67 S.Ct. 910, 330 U.S. 
552, 91 L.Ed. 1093, rehearing denied 
67 S.Ct. 1196, 331 U.S. 864, 91 L. 
Ed. 1069. 

84. U.S.—^Lehon v. Atlanta, Cal., 87 
S.Ct. 70, 242 U.S. 63, 61 L.Ed. 145. 

85. Wash.—City of Spokane v. Coon, 
100 P.2d 36, 3 Wash.2d 243. 

Inspection by state authorities 
Ga.—Sister Felicitas v« Hartridge, 98 
S.E. 538, 148 Ga. 832. 

Private sanitariums 

An ordinance, construed as author¬ 
izing the mayor and city council to 
exercise a reasonable discretion in 
permitting or refusing to permit the 
erection of a private sanitarium, does 
not violate Const. U.S.Amendm, XIV, 
guaranteeing equal protection of the 
laws. 

Ga.—Blackman Health Resort v. City 
of Atlanta, 107 S.E. 525, 161 Ga 
507, 17 A.L.R. 516. 

86. Ga.—^Ingram v. State, 19 S.E.2d 
493, 193 Ga 665. 

Admission to places of amusement 
or entertainment 

U.S.—^Western Turf Assoc, v. Green¬ 
berg, Cal., 27 S.Ct. 384, 204 U.S. 
359, 51 L.Ed. 520. 

N.T.—Christie v.' 46th St. Theatre 
Corp., 39 N.T.S.2d 454, 265 App.Div. 
255, affirmed 54 N.E.2d 206, 292 N. 
Y. 520, certiorari denied 46th St. 
Theatre Corp. v. Christie, 65 S.Ct. 
35, 323 U.S. 710, 89 L.Ed. 671. 
Censorship of motion picture news 
reels but not xiewspapers 
N.Y.—Path4 Exch. v. Cobh, 195 N.Y. 
S. 661, 202 App.Div. 456. 
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moving or transfer business, when moving house¬ 
hold goods and personal effects of a person chang¬ 
ing his abode,safety deposit companies,88 a sys¬ 
tem of rural credits, 8 9 state loans to settlers, with 
preference of soldier applicants,^® the taking and 
use of waters flowing in subterranean channels,8^ 
title abstracting,^^ and the use of labor union labels 
on nonunion made goods.®8 
On the other hand, equal protection of the laws 
has been held denied by regulations relating to com¬ 
posers, authors, and publishers of musical composi¬ 
tions,® 8* ^ hotels and inns,®8-i® the business of rent¬ 
ing motor vehicles,®8-15 and the occupation of 
cosmetology.®8-2® It is also denied by legislation 


prohibiting: ^Topularity contests” in connection 
with subscriptions to publications or purchases of 
merchandise or theatrical tickets, but creating an ar¬ 
bitrary and unreasonable exception;®'* uncertified 
accountants from holding themselves out as profes¬ 
sional accountants or auditors for compensation, or 
engaging in practice of such profession ;®5 or, in the 
Philippine Islands, the keeping of account books 
in any language except English, Spanish, or a local 
dialect.®® 

Barhering. Statutes and ordinances regulating 
barbering are generally held not to deny equal pro¬ 
tection of the laws.®7 It has been both affirmed®8 


Different treatment of affiliated and 
independent ezliil3itors of motion 
picture films 

U.S.—Paramount Pictures v. Langer, 
D.C.N.D., 23 F.Supp. 890, motion 
granted 59 S.Ct. 641, 306 U.S. 619, 
83 L.Ed. 1025. 

G-amlng devices or places 

U.S.—Phillips V. City of Atlanta, D.C. 
Ga., 67 F.Supp. 588, affirmed, C.C. 
A., 145 F.2d 470. 

Fla.—^Rodriguez v. Jones, 64 So. 2d 
278. 

Ga.—Woodward v. City of Lithonia, 
11 S.E.2d 476, 191 Ga. 234. 

Horse races and Getting thereon 

Cal.—^Hollywood Turf Club v. Daugh¬ 
erty, 224 P.2d 359, 36 Cal.2d 352. 

People V. Sullivan, 141 P.2d 230, 
60 Cal.App.2d 539, followed in 141 
P.2d 235, 60 Cal.App.2d 846—Ex 
parte McKelvey, 64 P.2d 1002, 19 
Cal.App.2d 94. 

Fla—^Hialeah Race Course v. Gulf- 
stream Park Racing Ass’n, 37 So. 
2d 692, appeal dismissed 69 S.Ct. 
885, 336 U.S. 948, 93 L.Ed. 1104. 

Ill.—People V. Monroe, 182 N.E. 439, 
349 Ill. 270, 85 A.L.R. 605. 

La—State v. Saia, 33 So.2d 665, 212 
La 868. 

Mont.—State v. Loomis, 242 P. 344, 
75 Mont. 88. 

N.T.—Mellman v. Metropolitan Jock¬ 
ey Club, 89 N.Y.S.2d 64, 195 Misc. 
121 . 

W.Va—Tweel v. West Virginia Rac¬ 
ing Commission, 76 S.E.2d 874, ap¬ 
peal dismissed 74 S.Ct. 123, 346 U.S. 
869, 98 L.Ed. 379. 

12 C,J. p 1160 note 47. 

Ordinance applying only to moving 
picture theatres and not other 
places of amusement 

Ark.—City of North Little Rock v. 
Rose, 206 S.W. 449, 136 Ark. 298. 

Hoadhouses and houses of entertain- 
ment 

Ky.—Ratliff V. Hill, 168 S.W.2d 336, 
293 Ky. 36, 145 A.L.R. 754. 

87. U.S. — Schick v. City of New Or¬ 
leans, C.C.ALa, 49 P.2d 870, cer¬ 
tiorari denied 52 S.Ct. 34, 284 U.S. 
656, 76 L.Ed. 566. 


La.—City of New Orleans v. Schick, 
120 So. 47, 167 La. 674. 

Failure to enforce regulation against 
nonresident moving companies 
Ky.—Dowdy v. City of Covington, 36 
S.W.2d 304, 237 Ky. 274. 

88. Ill.—^National Safe Deposit Co. 
V. Stead, 95 N.E. 973, 250 Ill. 684, 
Ann.Cas,1912B 430. 

89. S.D,—Schaaf v. South Dakota 
Rural Credit Board, 164 N.W. 964, 
39 S.D. 377. 

90. S.D.—^Wheelon v. South Dakota 
Land Settlement Board, 181 N.W. 
359, 43 S.D. 651, 14 A.L.R. 1145. 

91. N.Y.—People v. New York Car¬ 
bonic Acid Gas Co., 90 N.E. 441, 
196 N.Y. 421. 

92. Mont.—State ex rel. Freeman v. 
Abstracters Board of Examiners, 
45 P.2d 668, ^9 Mont, 564. 

Okl.—^Application of Richardson, 184 
P.2d 642, 199 Okl. 406. 

93. N.Y.—Perkins v. Heert, 53 N.E. 
18, 158 N.Y. 306, 70 Am.S.R. 483, 
43 L.R.A. 858. 

Pa.—Commonwealth v. Norton, 9 Pa. 

Dist. 132, 23 Pa.Co. 386. 

93.5 U.S.—Remick Music Corp. v. 
Interstate Hotel Co. of Neb., D.C. 
Neb., 58 F.Supp. 523, affirmed, C.C. 
A., 157 F.2d 744, certiorari denied 
67 S.Ct. 622, two cases, 329 U.S. 
809, 91 L.Ed. 691, 67 S.Ct. 623, two 
cases, 329 U.S. 809, 91 L.Ed. 691, re¬ 
hearing denied 67 S.Ct. 769, 330 U. 
S. 854, 91 L.Ed. 1296, 67 S.Ct. 770, 
330 US. 854, 91 L.Ed. 1296, Fox v. 
Chappell & Co., 67 S.Ct. 770, 330 

U. S. 854, 91 L.Ed. 1296, and Park 

V. M. Witmark <& Sons, 67 S.Ct. 
770, 330 U.S. 854, 91 L.Ed. 1296. 

Buck V. Harton, D.C.Tenn., 33 
F.Supp. 1014—^Buck V. Swanson, D. 
C.Neb., 33 F.Supp. 377, reversed 
on other grounds Marsh v. Buck, 
61 S.Ct. 969, 313 U.S. 406, 85 L.Ed. 
1426, 136 A.D.R. 1434. 

93.10 Ga,—Geele v. State, 43 S.E.2d 
254, 202 Ga. 381, 172 A.L.R. 196. 

93.15 Pa.—^Hertz Drivurself Stations 
v. Siggins, 58 A.2d 464, 359 Pa. 25. 
, 7 A.L.R.2d 438. 
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93.20 Facial massage 

The Cosmetology Act, when applied 
to occupation of facial massage as 
practiced by plaintiff, imposed arbi¬ 
trary and unreasonable conditions 
by requiring those engaged in facial 
massaging to be trained and experi¬ 
enced in, and to pass examination in, 
different and unrelated subjects such 
as shampooing, waving, coloring, 
dressing and care of hair, and at¬ 
tempted enforcement of act against 
plaintiff amounted to a denial to her 
of equal protection of the laws. 

Cal.—^Whitcomb v. Emerson, 115 P. 
2d 892, 46 Cal.App.2d 263. 

94. Ga.—Commercial Security Co. v. 
Lee. 97 S.E. 516, 148 Ga. 597. 

95. Okl.—State v. Riedell, 233 P. 
684, 109 Okl. 35, 42 A.L.R. 765. 

96. U.S.—^Yu Cong Eng v. Trinidad, 
Philippine. 46 S.Ct. 619, 271 U.S. 
500, 70 L.Ed. 1059. 

97. Fla.—Di Lustro v. Penton, 142 
So. 898, 106 Fla. 198. 

Ga.—State Board of Barber Exami¬ 
ners V. Blocker, 167 S.E, 298, 176 
Ga. 125. 

Miss.—Clark v. State, 152 So. 820, 129 
Miss. 369. 

N.J.—^Falco V. Atlantic City, 122 A. 

610, 99 N.J.Law 19. 

Bonds 

The act regulating barbering does 
not violate equal protection clause of 
federal Constitution because it re¬ 
quires barber schools to furnish 
bonds but does not require bonds of 
barber shops. 

N.J.—^Petranto v. New Jersey State 
Board of Barber Examiners, 15 A. 
2d 893, 125 N.J.Law 391. 

Hequiring certificate of registration, 
and exempting barbers practicing 
trade three years previously 
Ga.—'Cooper v. Rollins, 119 S.E. 726, 
152 Ga. 688, 20 A.L.R. 1105. 
Prohibition of sleeping or living 
room in connection with shop 
Tex.—^Hanzal v. City of San Antonio, 
Civ.App., 221 S.W. 237, error re¬ 
fused. 

98. Neb.—^Ernesti v. City of Grand 
Island, 261 N.W. 899, 125 Neb. 688. 
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and denied^^ that such an ordinance is invalid as 
arbitrary and discriminatory because it exempts, or 
does not extend to, beauty shops. However, par¬ 
ticular regulations with respect to barbering have^ 
been held to deny equal protection of the laws.99.5 

Plumbers, A statute regulating the plumbing 
business may be so framed as not to be invalid 
on the ground of unreasonable discrimination but 
such statutes may violate the equal protection 
clause,'1-5 and an ordinance is void where it makes 
an unreasonable subclassification of plumbers into 
those doing original construction work and those, 
doing repair and maintenance work.^ 

Renting or selling real property. Regulations of 
real estate brokers,3 sales of land,^ and the renting 
of dwelling houses® have been sustained as not 
denying the equal protection of the laws; but a 
statute prohibiting the sale of real property with¬ 
out written authority from the owner has been con¬ 
demned;® and a regulation of the business of rent¬ 
ing property must be reasonable and operate with 
substantial uniformity.'^ 

Sale of corporate stocks and securities. With the 

99- U.S.—McDermott v. City of 
Seattle, D.C.Wash., 4 F.Supp. 855. 

99-5 Opening- and closing hours 
Ark.—Noble v. Davis, 161 S.W.2d 
189, 204 Ark, 156. 

Tenn.—State v. Greeson, 124 S.W.2d 
253, 174 Tenn. 178. 

1. La.—State v. Malory, 123 So. 310, 

168 La. 742. 

1.5 Supervision by master plumbers 

The entire statute requiring su¬ 
pervision by master plumbers of all 
plumbing work done by journeymen 
or apprentices, except for section 
which declares a legislative policy 
In favor of municipal regulation of 
plumbing and authorizes municipal 
regulation, is unconstitutional as vio¬ 
lating equal protection clauses of 
federal Constitution. 

Ill.—Schroeder v. Binks, 113 N.E.2d 
169, 415 Ill. 192. 

2. Ga.—Gregory v. Quarles, 157 S.E. 

306, 172 Ga. 45. 

3. Fla.—State ex rel. Davis v. Rose, 

122 So. 225, 97 Fla. 710. 

4. U.S.—Selover v. Walsh, Minn., 33 

S.Ct 69, 226 U.S. 112, 67 L.Bd. 146. 

5. U.S.—Marcus Brown Holding Co. 

V. Feldman, D.C.N.Y., 269 F. 306, 
affirmed 41 S.Ct. 466, 266 U.S.; 170, 

65 L.Ed. 877. 

N.T.—^Ullmann Realty Cp. v. Tamur, 

185 N.Y.S. 612, 113 Misc. 638. 

6.. N.T.—Frank , L. 

•Woods, 79,-N.B. .836; 187 N.Y. 96, 12 
L.R.A.,N.S., 707. 

7.^' B;G-—^Willson v.- McDonnell, 265 
F, 43*2 v* ^9 App.D.G. 280/'•error dis- 


exception of a few provisions of some statutes,® 
blue sky laws, corporate securities acts, and other 
statutes requiring a license or permit for, or other¬ 
wise regulating, the sale of corporate stocks and se¬ 
curities are deemed not to deny the equal protec¬ 
tion of the laws.® 

Trading stamps. Equal protection of the laws is 
denied by statutes forbidding the use of trading 
stamps^® or the issuance thereof except by manu¬ 
facturers or merchants redeeming them,li but not 
by statutes prohibiting the use of trading stamps ex¬ 
cept those having a stated cash value.'^^ 

§ 512. - Sale of Intoxicating Liquors 

Most regulations pertaining to intoxicating liquors 
and the sale thereof are considered not invalid as deny¬ 
ing the equal protection of the laws. 

The constitutional guaranty of the equal protec¬ 
tion of the laws is applicable to regulations with re¬ 
spect to intoxicating liquors and the sale there¬ 
of.12.50 However, the control of the sale, use, trans¬ 
portation, and consumption of intoxicating liquor, 
being peculiarly within the province of legislative 

powers, 12.55 the regulation, 12.60 or even the pro- 

Neb.—State v. Sperry, etc., Co., 144 
N.W. 795, 94 Neb. 785, 49 L.R.A., 
N.S., 1123. 

Pa.—Sperry & Hutchinson Co. v. 
Boardman, 33 Pa.Dist. & Co. 672, 
46 Dauph.Co. 145. 

11. Iowa.—Corpus Juris Secundum 
quoted in Sperry & Hutchinson Co. 
V. Hoegh, 65 N.W.2d 410, 417. 

Mich.—People v. Sperry & Hutchin¬ 
son Co., 164 N.W. 603, 197 Mich. 
632, L.R.A.1918A 797. 

12. Wis.—Sperry & Hutchinson Co. 
V. Weigle, 166 N.W. 64, 166 Wis. 
613, Ann.Cas.l918D 707. 

12.50 La.—Simmons v. City of 
Shreveport, 60 So.2d 867, 221 La. 
902. 

Minn.—George Benz Sons, Inc. v. 
Ericson, 34 N.W.2d 725, 227 Minn. 
1 . 

^‘Neither the power of the state 
absolutely to prohibit all traffic in 
alcoholic liquors nor the legislative 
declaration that a permit constitutes 
a privilege and not property renders 
Inapplicable constitutional guaran¬ 
ties such as that of the equal pro¬ 
tection of the laws.’* 

Conn.—Francis v. Fitzpatrick, 30 A 
2d 662, 554, 129 Conn. 619, 145 A.L. 
R. 505. 

12.55 Mich.—Fitzpatrick v. Liquor 
* Control Commission,. 25 N.W,2d 118, 
316 Mich. 83, 172^ AL.R. 608. 

12.60 Ky.—Beacon Liquors v. Mar¬ 
tin, 131 S.W.2d 446, 279 Ky. 468. ' 
Mich.—Fitzpatrick v. Liquor Control 
Commission, 26 N.W.2d 118, 316 
Mich. 83, 172 A.L.R. 608. 


Fisher Co. v; 


missed 42 S.Ct. 46, 257 U.S. 666, 
66 L.Ed. 424. 

8. Distinction between single and 
successive sales 

Cal.—People v. Pace, 238 P. 1089, 73 
Cal.App. 548. 

Requirement of broker’s license for 
sale of shares acquired by pred¬ 
ecessor before enactment of stat¬ 
ute 

Cal.—Clover v. Jackson, 253 P. 187, 
81 CaLApp. 55. ' 

9. U.S.—Barnhill v. Young, D.C.Cal., 
46 F.2d 804. 

Cal.—^Ex parte Girard, 200 P. 593, 186 
Cal. 718. 

People V. .Hoshor, 206 P.2d 882, 
92 Cal.App.2d 250—People v. Si- 
monsen, 220 P. 442, 64 Cal.App. 97. 

Ga.—Saunders v. State, 158 S.E. 791, 
172 Ga. 770, appeal dismissed 
Saunders v. State of Georgia, 52 
S.Ct. 140, 284 U.S. 591, 76 L.Bd. 
609. 

Iowa.—State v. Soeder, 249 N.W. 
412, 216 Iowa 815. 

Kan.—Cities Service Co. v. Koeneke, 
20 P.2d 460, 137 Kan. 7, 87 AL.R. 
16. 

Pa.—'Commonwealth v. Moore, 5 Pa. 
Dist & Co. 738. 

Tenn.—Biddle v. Smith, 256 S.W. 453. 
148 Tenn. 489. 

Wis.—^Ex parte ICreutzer, 204 N.W. 

, 595, 187 Wis. 463. ' ' 

l2 C.J. p 1160 notes 43, 46, p 1163 

, note 32. 

10. ^ Iowa.—Corpus Juris Secundum 
quoted in Sperry &OHutchinson Co. 

i V. Hoegh, 66 N.W.2d 410, ^l?.' ' ' 
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hibition thereof,'i2.65 does not necessarily deny Any¬ 
one equal protection of the laws>2.70 • 

In controlling and regulating the sale of intoxicat¬ 
ing liquor, the state can make many classifica¬ 
tions,12-75 such as with respect to persons • engaged 
in the sale of intoxicating liquors,12 provided the 
classifications are reasonable and not arbitrary ;'i2-5 
and while as between the selling of intoxicating 
liquor and other less harmful callings, there may be 
discrimination against the former,12-10 there is no 
justification for discriminating between persons 
similarly situated, who might be, or might desire to 
become, engaged in the liquor business.i2.'i5 
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‘There is no common right to engage in the sale 
of such liquors,!^ but only a privilege which, with¬ 
out denial of equal protection of the laws, may be 
granted to some and withheld from others, ^ 5 or, hay¬ 
ing been granted, may be revoked.'i® However, it 
has been held that a license or privilege to sell 
intoxicating liquors may not be arbitrarily revoked 
without violating the equal protection of the law 
clause.12-5 

In view of the Twenty-First Amendment to the 
federal Constitution, discrimination between do¬ 
mestic and imported intoxicating liquors or between 
imported intoxicating liquors is not prohibited by 
the equal protection clause ;i'^ a state may wholly 


Begtilation of sale 

The regulation of the sale of intox¬ 
icating liquors does not come within 
equal protection of law provision of 
the federal Constitution. 

"ViTis.—Weinberg v. Kluchesky, 294 N. 
W. 630, 236 Wis. 99—^Vieau v. Com¬ 
mon Council of City of Chippewa 
Falls. 292 N.W. 297, 235 Wis. 122 
—State ex rel. Martin v. Barrett, 
22 ]Sr.W.2d 663, 248 Wis. 621. 

12.65 Mich.—^Fitzpatrick v. Lriquor 
Control Commission, 25 N.W.2d 
118, 316 Mich. 83, 172 A-Li.R. 608. 

12.70 Mich.—Fitzpatrick v. Liquor 
Control Commission, supra. 
Restrictive statutes, if not entirely 
arbitrary in their discrimination be¬ 
tween persons, do not deprive any¬ 
one of equal protection of the laws; 
Neb.—Leeman v. Vocelka, 32 N.W.2d 
274, 278, 149 Neb. 702. 

IiOcal option laws and proceedings 
thereunder did not violate equal pro¬ 
tection clause. 

Ky.—Ball v.. Hill, 240 S.W.2d 628— 
McMullin V. Richmond City Coun¬ 
cil, 227 S.W.2d 975, 312 Ky. 430— 
Fuson V. Howard, 205 S.W.2d 1018, 
306 Ky. 843—^Harris v. Cannon, 199 
S.W.2d 429, 304 Ky. 3—Cantrell v. 
Adams, 183 S.W.2d 492, appeal dis¬ 
missed 65 S.Ct. 688, 324 U.S. 821, 
89 L.Ed. 1391. 

Statute gi'Tin^ cities power to reg¬ 
ulate or prohibit the retail sale of 
light beer does not violate constitu¬ 
tional provision dealing with equal 
protection, 

Utah.—Shaw v. Orem City, 214 P.2d 
888, 117 Utah 2^8. 

12.75 Minn.—George Benz Sons, Inc., 
V. Ericson, 34 N.W.2d 725, 227 

Minn. 1., 

13. U.S.—Dugan V. Bridges, D.C.N. 
H., 16 F.Supp. 694, appeal dismiss¬ 
ed 57 S.Ct. '668, 300 U.S. 684,' 81 
L.Ed. 887. 

Person not an elector 

The statute prohibiting* issuance of 
tavern permit’ to person'not an elec¬ 
tor of a town is not unconstitutional 


as denying equal protection of the 
law on ground that it is arbitrary, 
unreasonable or discriminatory. 

Conn.—^Francis v. Fitzpatrick, 30 A. 
2d 552, 129 Conn. 612, 145 A.L.R. 
505. 

13.5 Minn.—George Benz Sons, Inc., 
V. Ericson, 34 S.W.2d 725, 227 Minn. 
1, 

Reasonable distinctions 

An ordinance regulating sale of in¬ 
toxicating liquor at retail will not be 
held unreasonable where classifica¬ 
tions therein made rest upon reason¬ 
able distinctions. 

Minn.—^Anderson v. City of St. Paul, 
32 N.W.2d 538, 226 Minn. 186. 

13.10 Minn.—^Anderson v. City of St. 
Paul, supra. 

More stringent regulations 

The nature of the business may au¬ 
thorize the state to impose more 
stringent regulations against those 
engaged in the liquor business than 
are imposed against those engaged in 
other callings. 

U.S.—dicker v. Michigan Liquor 
Control Commission, C.C.A.Mich., 
160 F.2d 96. 

13.15 U.S.—dicker v. Michigan Liq¬ 
uor Control Commission, supra. 
Minn.—^Anderson v. St. Paul, 32 N.W. 
2d 538, 226 Minn. 186. 

14. Fla.—^Tittsworth v. Akin, 169 So. 
779, 118 Fla. 454. 

15. U.S.—General Sales & Liquor 
Co. V. Becker, D.C.Mo., 14 F.Supp. 
348. 

Ga.—McKown v. City of Atlanta, 190 
S.E. 571. 

Wis.—Corpus Juris Secundum cited in 
Weinberg v. Kluchesky, 294 N.W. 
530, 531, 236 Wis. 99. 

Renewal 

N.—Biscamp v. Township Council 
of Teaneck Tp.‘, '68 A.2d 540, 6 N. 
J. Super. 172: 

16. ' Ga.-r-McKown v. City of Atlan¬ 
ta 190 ^.E. 571. ’ . 

16.5 U.S.—dicker, v. Michigan Liq¬ 

uor Control “Commission, C.C.A. 
Mich., 160 F.2d 96. , 
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Complaint held sufficient to state 
a cause of action under equal pro¬ 
tection of laws clause of Fourteenth 
Amendment. 

U.S.—Glicker v. Michigan Liquor 
Control Commission, supra. 

More than mere “prl'vilege” 

A municipality, after adopting or¬ 
dinance pursuant to state law relat¬ 
ing to intoxicating liquors, wherein 
provision was made for sale of li¬ 
censes for one year unless sooner re¬ 
voked for violation of regulations 
therein, was without power under 
police power arbitrarily to discrimi¬ 
nate between licensees by revoking 
one license and not those of others 
who occupied the same position, since 
license granted more than a mere 
“privilege” outside protection of 
equal protection of law clause of 
federal Constitution. 

Ga.—Mayor, etc., of Savaniiah v. Sa¬ 
vannah Distributing Co., 43 S.E, 2d 
704, 202 Ga. 569. 

17. U.S.—Indianapolis Brewing Co. 
V. Liquor Control Commission of 
State of Michigan, Mich., 69 S.Ct, 
254, 305 U.S. 391, 83 L.Ed. 243. 

Minn.—Mahoney v. Joseph Triner 
Corporation, 58 S.Ct. 952, 304 U.S. 
401, 82 L.Ed. 1424. 

Del.—Corpus Juris Secundum cited in 
Ajax Distributors’ v. Springer, 22 A. 
2d 838, 842, 26,Del.Ch. 101, affirmed 
28 A.2d 309, 26 D'eLCh. 446. 

Ga,—Capitol Distributing Co. v. Red- 
wine, 57 S.E.2d 678, 206 Ga. 477.' 
Md.—^Dundalk Liquor Co. v. Tawes, 
92 A.2d 560, 201 Md. 58. . , , ’ 

Earlier authority. to contrary 
U.S.—Joseph Triner Corporation, v. 
Arundel, D.C.Minn., 11 F.Supp. 145. 
A classification recognized by the 
Twenty-First Amendment cannot be 
deemed forbidden by, the Fourteenth 
Amendment. . . . 

U.S.—State Board of Equalization of 
California v. Young’s Market ■ Co., 
Cal., 57 S.Ct. 77, 299 U.S. 59, 81 
L.Ed. 38. 

Conn.—^Ruppert v. ■ Liquor Control 
* Comm,i^s.i 0 n, 88 A..2d 38138 Conn. 
669. 
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prohibit the transportation or importation of in¬ 
toxicating liquors into the state,17.5 or it may for¬ 
bid all importations which do not comply with the 
conditions which it prescribes,'l7.i0 regardless of 
how it may deal with or regulate the transportation 
of such liquor within its boundaries.i7.i5 


16A c.j.s. 

Particular regulations with respect to intoxicating 
liquor and the sale thereof have been held not in¬ 
valid as denying the equal protection of the la'vs’s,i8 
such as regulations governing credit,consump¬ 
tion,1^*2 days and hours of sale, 18.3 labeling,18.4 


Ohio.—State ex rel, Superior Dis¬ 
tributing Co, V. Davis, 7 N.E.2d 
652, 132 Ohio St. 308. 

17.5 XJ.S.—Hayes v. U. S., C.C.A.Okl., 
112 P.2d 417, 

Okl.—Harris v. State, 122 P.2d 401, 
74 Okl.Cr. 13. 

17.10 U.S.—Hayes v. U. S., C.C.A. 
Okl., 112 F.2d 417. 

D. S. V. Renken, D.C.S.C., 55 F. 
Supp. 1, affirmed, C.C.A., Old Mon¬ 
astery Co. V. TJ. S., 147 F.2d 905, 
certiorari denied 66 S.Ct. 44, 326 
ir.S, 734, 90 L.Ed. 437. 

Mich.—^Auto City Brewing Co. v. 
Gruich, 3 ]Sr.W.2d 290, 301 Mich. 
320. 

Okl.—Harris v. State, 122 P.2d 401, 
74 Okl.iCr. 13. 

17.15 U.S.—Hayes v. IT. S., C.C.A. 
Okl., 112 P.2d 417. 

Okl.—Harris v. State, 122 P.2d 401, 
74 OkLCr. 13. 

18. XJ.S.—Indianapolis Brewing Co. 
V. Liquor Control Commission of 
State of Michigan, Mich., 59 S.Ct. 
254, 305 U.S. 391, 83 L.Ed. 243. 

Joseph S. Finch & Co. v. Mc- 
Kittrick, D.C.Mo., 23 F.Supp, 244, 
affirmed 59 S.Ct. 256, 305 U.S. 395, 
S3 L.Ed. 246—Indianapolis Brew¬ 
ing Co. V. Liquor Control Commis¬ 
sion of Michigan, D.C.Mich., 21 F. 
Supp. 969—Premier-Pabst Sales Co. 
V. McHutt, D.C.Ind„ 17 F.Supp. 708 
—^Dugan V. Bridges, D.C.N.H., 16 
F.Supp. 694, appeal dismissed 57 S. 
Ct. 668, 300 U.S. 684, 81 L.Ed. 887 
—General Sales & Liquor Co. v. 
Becker, D.C.Mo., 14 F.Supp. 348— 
Premier-Pabst Sales Co. v. State 
Board of Equalization, D.C.Cal., 13 
F.Supp. 90—^Premier-Pabst Sales 
Corporation v. Grosscup, D.C.Pa., j 
12 F.Supp. 970, affirmed Premier-1 
Pabst Sales Co. v. Grosscup, 56 S. 
Ct 754, 298 U.S. 226, 80 L.Ed. 1155. 
Ala.—Dowda v. State, 83 So. 324, 203 
Ala. 441. 

Ark.—Gipson v. Morley, 233 S.W.2d 
79, 217 Ark. 560. 

Conn.—^Ruppert v. Liquor Control 
Commission, 88 A.2d 388, 138 Conn. 
669. 

Del.—^Ajax Distributors v. Springer, 
22 A.2d 838, 26 Del.Ch. 101, affirmed 
28 A.2d 309, 26 Del.Ch. 445. 

Fla.—City of Miami v. State ex rel. 
Green, 180 So. 45—^Tittsworth v. 
Akin, 159 So. 779, 118 Fla. 454. 

Ga.—^Jackson v. State, 96 S.E. 1001, 
148 Ga. 351. 

HL—People v. Smith, 14 N.E.2d 82. 
368 Ill. 328—People v. Lewis, 149 
H.E. 817, 319 Ill. 154. , 


La.—City of De Ridder v. Mangano, 
171 So. 826, 186 La. 129—State v. 
Anding, 92 So. 889, 152 La. 259. 
Minn.—^Anderson v. City of St. Paul, 
32 N.W.2d 538, 226 Minn. 186. 
Mo.—State v. Wipke, 133 S.W.2d 354, 
345 Mo. 283, followed in State v. 
Ruebllng, 133 S.W.2d 360—State v. 
Kennedy, 123 S.W.2d 118, 343 Mo. 
786—State v. Tallo, 274 S.W. 466. 
308 Mo. 584. 

Nev.—Ex parte McGee, 189 P. 622, 44 
Nev. 23. 

N.J.—Michaelson v. Wall Tp., 108 A. 
145, 92 N.J.Law 72. 

Ohio,—Coady v. Leonard, 7 N.E.2d 
649, 132 Ohio St 329. 

Papatheodoro v. State Dept, of 
Liquor Control, Com.Pl., 118 N.E.2d 
713. 

Pa.—Commonwealth v. White Truck 
No. GN—8191, 86 Pa.Super. 92. 
R.I.—O’Neil v. Demers, 118 A. 677, 
44 R.I. 504. 

Tenn.—Clark v. State ex rel. Bobo, 
113 S,W.2d 374, 782. 

Tex.—^Letcher v. State, 73 S.W.2d 
100, 126 Tex.Cr. 693. 

Utah.—Utah Mfrs.’ Ass’n v. Stewart, 
23 P.2d 229, 82 Utah 198—State v. 
Certain Intoxicating Liquors, 172 
P. 1050, 61 Utah 569, L.R.A.1918E 
943. 

Vt.—State V. Lucia, 157 A. 61, 104 
Vt 53. 

Va.—^Lucchesi v. Commonwealth, 94 
S.E. 925, 122 Va. 872. 

12 C.J. p 1163 note 34—33 C.X P 609 
note 76. 

Containers 

Statute prohibiting sale of beer or 
ale in nonreturnable glass contain¬ 
ers is not violative of Fourteenth 
Amendment to the federal Constitu¬ 
tion. 

Vt.—^Anchor Hocking Glass Corp. v. 

Barber. 105 A.2d 271, 118 Vt. 207. 
EliTntnation of '^bottle clubs” 

Under broad powers of legislature 
with reference to control of intoxi¬ 
cating liquors, section of liquor con¬ 
trol act which eliminated operation 
of “bottle clubs,” except as to hotels, 
did not deny operators of such clubs 
or owners of premises on which clubs 
were operated equal protection of 
laws. 

Mich.—^Beacon Cluh v. Buder, 62 N. 
W.2d 166, 332 Mich. 412, appeal dis¬ 
missed Eight O’clock Club v. Bu¬ 
der. 72 act. 1077. 343 U.a 971, 96 
L.Ed. 1366, rehearing denied 73 
S.Ct. 6, 344 U.S. 848, 97 L.Ed. 669. 
Beceipt of deliveries 

A statute requiring a record to be 
kept by common carriers of the re¬ 
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ceipt and delivery of shipments of 
intoxicating liquors to be open for 
inspection by an officer or citizen 
during business hours does not vio¬ 
late the constitution. 

N.C.—State v. Seaboard Air Line R. 
Co., 84 S.E. 283, 169 N.C 295, af¬ 
firmed 38 S.Ct. 96, 245 U.S. 298 62 
L.Ed. 299. 

33 C.J. p 509 note 76. 

18.1 Beer 

(1) In permitting a credit of 15 
days to distributors In sale of beer 
while denying credit to retail ven¬ 
dors of beer, Illinois Liquor Control 
Act does not violate constitutional 
guarantee of equal protection of 
laws, nor is it in any manner arbi¬ 
trary or discriminatory against mem¬ 
bers of same class. 

Ill.—^Weisberg v. Taylor, 100 N.E.2d 
748, 409 Ill. 384. 

(2) In enacting Illinois Liquor 
Control Act imposing credit restric¬ 
tions on beer dealers without imposi¬ 
tion of similar restrictions on deal¬ 
ers of other alcoholic beverages, leg¬ 
islature did not act in arbitrary or 
discriminatory manner by thus seek¬ 
ing to avoid recurrence of evil which 
was historically known. 

Ill.—^Weisberg v. Taylor, supra. 

18.2 Mo.—Graff v. Priest, 201 S.W.2d 
945, 356 Mo. 401, certiorari denied 
68 S.Ct. 83, 332 U.S. 770, 92 L.Ed. 
356. 

18.3 Wis.—State v. Reidel, 15 N.W. 
2d 161, 245 Wis. 467—State v. Poto- 
kar, 15 N.W.2d 158, 245 Wis. 460— 
Weinberg v. Kluchesky, 294 N.W. 
530, 236 Wis. 99. 

Sunday laws 

Cl) The statute permitting hotel 
and boarding house restaurants to 
sell wine with meals on Sunday un¬ 
der an exception to the Sunday Law 
is not an arbitrai^r or unjust discrim¬ 
ination against restaurants generally 
or a denial of equal protection of the 
laws in light of presumption of valid 
reason for placing hotel and boarding 
house restaurants in a distinct class 
for the regulation of Sunday busi¬ 
ness. 

La.—State v. Trahan, 36 So.2d 662, 
214 La. 100. 

(2) Sunday laws as affecting equal 
protection of the laws generally see 
infra § 565. 

18.4 U.S.—Sancho v. Bacardi Corp. 
of America, C.C.APuerto Rico, 109 
P.2d 57, reversed on other grounds 
Bacardi Corporation of America v. 
Domonech, 61 S.Ct. 219, 311 U.S. 
150, 85 L.Ed. 98. 
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location or place of sale,'i8.5 g^ie price,and 

transportation.^®-^ Qn the other hand, particular 
regulations attempting to prohibit the keeping of a 
place with intent to manufacture or sell liquor have 
been held arbitrary, unreasonable, and discrimi¬ 
natory, and to violate the equal protection clauses 
of both the state and federal constitutions.^® 


CONSTITUTIONAL LAW §§ 512-513 

§ 513. Regulation of Employment of Labor 

Regulation of the employment of labor by the state, 
where reasonable, does not deny equal protection of the 
laws. 

The right to labor, to employ labor, or to make 
contracts with respect thereto on such terms as may 
be agreed on between the parties is subject to rea¬ 
sonable regulation by the state20 or the federal 


Mich.—Terre Haute Brewing: Co. v. 
Liquor Control Commission, 288 N. 
W. 339, 291 Mich. 73. 

18.5 Del.—^United Cigar-W h e 1 a n 

Stores Corp. v. Delaware Liquor 
Commission, 15 A.2d 442, 2 Terry 
74. 

Ky.—Beacon Liquors v. Martin, 181 
S.W.2d 446, 279 Ky. 468. 

Okl.—Cotton Club v. Oklahoma Tax 
Commission, 158 P.2d 707, 195 Okl. 
403. 

Tenn.—State ex rel. Saperstein v. 
Bass, 152 S.W.2d 236, 177 Tenn. 
609. 

Dancing and musical entertainment 
at places of sale 

Mo.—Zinn v. City of Steelville, 173 
S.W.2d 398, 351 Mo. 413. 

W.Va.—^Morris v. Sevy, 40 S.E.2d 
874, 129 W.Va. 331. 

18.6 Wholesale and retail prices 
The statute fixing wholesale and 

retail prices at which intoxicating 
liquor may be sold at cost plus speci¬ 
fied percentages does not violate 
equal protection of the laws. 

Ark.—Gipson v. Morley, 233 S.‘W'.2d 
79, 217 Ark, 560. 

18.7 Del.—^Ajax Distributors v. 
Springer, 22 A.2d 838, 26 Del.Ch. 
101, affirmed 28 A.2d 309. 26 Del. 
Ch. 445. 


Cr. 406, Cook v. State, 177 P. 380, 
15 Okl.Cr. 408, McKnight v. State, 

177 P. 383, 15 Okl.Cr. 409, Beckett 
V. State, 178 P. 688, 15 Okl.Cr. 688, 
Billings V. State, 178 P. 688, 15 
Okl.Cr. 685, Blank v. State, 178 P. 
891, 15 Okl.Cr. 687, Boyd v. State,’ 

178 P. 891, 15 Okl,Cr. 676, Elliott 
V. State, 178 P. 891, 15 OkLCr. 691. 
Hawkins v. State, 178 P. 893, 15 
Okl.Cr. 686, Jones v. State, 178 P. 
893, 15 OkLCr. 683, Kyle v. State,’ 

178 P. 893, 15 Okl.Cr. 685, Rhoades 
V. State. 178 P. 895. 16 Okl.Cr. 683, 
Goldsmith v. State, 179 P. 623. 15 
Okl.Cr. 693, Cook v. State, 179 p. 
624, 16 OkLCr. 695. McGill v. State’ 

179 P. 624, 15 OkLCr. 694. Porter 
V. State, 179 P. 793, 15 Okl.Cr. 694, 
and Treese v. State, 180 P. 190, 16 
Okl.Cr. 682. 


Ziicense requirements 
U.S.—Ziffrin, Inc. v. Reeves, Ky 
60 S.Ct. 163. 308 U.S. 132, 84 L.Ed. 
128. 

19. La.—Simmons v. City of Shreve¬ 
port, 60 So.2d 867, 221 La. 902. 

Minn.—George Benz Sons, Inc., v. 
Ericson, 34 N.W.2d 726, 227 Minn. 

Keeping place with intent to sell 

A statute making it unlawful to 
keep a place with the intent or for 
the purpose of manufacturing, sell¬ 
ing or otherwise furnishing liquors 
or compounds, violates the constitu¬ 
tional provision guaranteeing the 
equal protection of the law. 

Okl.—^Proctor v. State, 176 P, 771, 16 
Okl.Cr. 338, followed in Pinchback 
V. State. 177 P. 119, 16 OkLCr. 402, 
Thomas v. State. 177 P. 119, 15 Okl. 
Or. 403. Tatum v. State. 177 P. 121 
Glacken v. State! 
177 P. 122, 15 OkLCr. 401, Bum- 
gardner v. State. 177 P. 124, 15 Okl. 
Or. 399, Goodpasture v. State, 177 
OkLCr. 400, Bond v. 
State 177 P. 379, 15 OkLCr. 407, 
Jacobs V. State, 177 P. 379, 15 Okl. 


20. U.S.-—Railway Mail Ass'n v. Cor- 
si, N.T., 65 S.Ct. 1483, 326 U.S. 88, 
89 L.Ed. 2072—Chicago, etc., R. Co. 
V. McGuire, Iowa, 31 S.Ct. 259, 219 

U. S. 549, 66 L.Ed. 828. 

Parker v. Illinois Cent. Ry. Co., 
D.C.IIL, 108 P.Supp. 186—Stapleton 

V. Mitchell, D.C.Kan., 60 P.Supp. 
61, appeal dismissed 66 S.Ct. 172, 
two cases, 326 U.S. 690, 90 L.Ed 
406. 

Cal.—State v. Brotherhood of R. R. 
Trainmen, 232 P.2d 857, 37 Cal.2d 
412, certiorari denied Brotherhood 
of R. R. Trainmen v. State of Cali¬ 
fornia, 72 S.Ct. 166, 342 U.S. 876 
96 L.Ed. 658. 

Terry v. Civil Service Commis¬ 
sion, 240 P.2d 691, 108 Cal.App.2d 
861. 

—Hill V. State ex rel. Watson, 19 
So.2d 867, 165 Pla. 246, reversed on 
other grounds 65 S.Ct. 1373, 325 
U.S. 538, 89 L.Ed. 1782, rehearing 
denied 66 S.Ct. 11, 326 U.S. 804. 
90 L.Ed. 489. 

Ind.—Carnegie-Illinois Steel Corp. v. 
The Review Bd. of Ind. Employ¬ 
ment Sec. Division, 72 N.E.2d 662, 
117 Ind.App. 379. 

Me.—Maine Unemployment Compen¬ 
sation Commission v. Androscoggin 
Junior, 16 A,2d 252, 137 Me. 154. 
Minn.—Fairview Hospital Ass’n v. 
Public Bldg. Service and Hospital 
and Institutional Emp. Union Local 
No. 113, A. P. L., 64 N.W.2d 16. 

Mo.—State v. Day-Brite Lighting, 
240 S.W.2d 886, 362 Mo. 299, af¬ 
firmed Day-Brite Lighting v. State 
of Mo., 72 S.Ct. 405, 342 U.S. 421, 
96 L.Ed.. 469, rehearing denied 72 
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S.Ct 674. 343 U.S. 921, 96 L.Ed. 
1334. 

N.J.—State V. Trafllc Tel. Workers' 
Federation of N. J., 66 A.2d 616. 2 
N.J. 335, 9 A.L.R.2d 854, 

N.Y.—^Metropolis Country Club v. 
Lewis, 114 N.T.S.2d 620, 202 Misc. 
624, affirmed 113 N.T.S.2d 923, 280 
App.Div. 816—Bateman v. Marsh, 
64 N.Y.S.2d 678, 188 Mlsc. 189, af¬ 
firmed 66 N.Y.S.2d 411, 271 App. 
Div. 813. affirmed 72 N.E.2d 30, 296 
N.Y. 849. 

N.C.—State v. Whitaker, 45 S.E.2d 
860, 228 N.C. 352, affirmed Whitaker 
V. State of North Carolina, 69 S.Ct 
251, 260, 335 U.S. 525, 93 L.Ed. 212, 

6 A.L.R.2d 473. 

Ohio.—Kut V. Albers Super Markets, 
66 N.E.2d 643, 146 Ohio 522, appeal 
dismissed 67 S.Ct. 86, 329 U.S. 669, 
91 L.Ed, 590, rehearing denied 67 
S.Ct 186, 329 U.S. 827, 91 L.Ed. 702. 
Okl.—^Lockett v. Construction Trades 
Union A. F. of L., 250 P.2d 468, 207 
Okl. 484. 

Wis.—Christie v. Lueth, 61 N.W.2d 
338, 265 Wis. 326. 

Oovenunent employees 
A^ state does not deny equal pro¬ 
tection of the law because it regu¬ 
lates membership of organizations of 
government employees but fails to 
extend to such organizations provi¬ 
sions relating to collective bargain¬ 
ing, since under customary practices 
government employees do not bar¬ 
gain collectively with their employer. 
U.S.—Railway Mail Ass’n v. Corsi, N. 
Y., 65 S.Ct. 1483, 326 U.S. 88, 89 
L.Ed. 2072. 

Charitable hospitals 

Statute regulating labor disputes 
between employers and employees of 
charitable hospitals and prohibiting 
strikes and walk-outs therein is not 
invalid under the equal protection 
clause because injurious consequenc¬ 
es to the public might follow a strike 
or lockout in a noncharitable hospi¬ 
tal. 

Minn.—^Fairview Hospital Ass'n v. 
Public Bldg. Service and Hospital 
and Institutional Emp, Union Local 
No. 113, A.F.L., 64 N.W.2d 16. 

Employment of municipal officer by 
public utility corporation doing busi¬ 
ness in the municipality may be for¬ 
bidden. 

Ala.—Boone v. State, 54 So. 109, 170 
,.Ala. 67, Ann.Cas.l912C 1065, 
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government;20*5 but to the extent that such regula- relation td the object of the legislation,26.5 and any 

tions are arbitrary or unreasonable they deny the such statute is void which singles out one occupa- 

equal protection • of the laws.^i Such regulations tion or employment for regulation without a reason- 

may be based on a classification of occupations ,22 ' able basis for distinction,27 or which prescribes reg- 
and may even be confined in their application to a ulations that in their application to the subject mat- 

single occupation,23 or to a particular class of em- ter are unreasonable in themselves,28 or which do 

ployers24 or employees25 in a single occupation, as, not bear a reasonable relation either to the purpose 

for example, to persons employed by railroads ;26 of the enactment28.6 or to the public welfare.28.io 

but the classification must bear a fair and substantial It has been both affirmed22 and denied^o that equal 


to vroxls** provisions 

(1) The only question raised by 
plea that statute protecting: right of 
persons to work free from undue re¬ 
straint or coercion on account of 
membership or nonmembership in any 
labor union is discriminatory is 
whether the statute applies alike to 
all employers and to all employees 
within its scope who may be found 
situated in like circumstances and 
conditions. 

N.C.—State v. Whitaker, 45 S.B.2d 
860, 228 N.C. 352, affirmed Whitaker 
V. State of N. C,, 69 S.Ct. 251, 260, 
336 U.S. 525, 93 L.Ed. 212, 6 A.L..R. 
2d 473. 

(2) Provisions held valid. 

U.S.—^American Federation of Labor 

V. American Sash & Door Co., Ariz., 
69 S.Ct. 258, 260, 335 U.S. 538, 93 
L.Ed. 222, 6 A.L.R.2d 481—Lincoln 
Federal Labor Union No. 19129, A. 
F. of L. v. Northwestern Iron & 
Metal Co., Neb. & N.C., 69 S.Ct. 
251, 335 U.S. 625; 93 L.Ed. 212, 6 
A.L.R.2d 473. 

American Federation of Labor v. 
Watson, D.C.Fla., 60 F.Supp. 1010, 
reversed on other grounds 66 S.Ct. 
761, 327 U.S. 582, 90 L.Ed. 873. 

Tenn.—Mascari v. International 

’Broth, of Teamsters, Chauffeurs, 
Warehousemen & Helpers of Amer¬ 
ica (AFL) Local Union No. 667, 
215 S.W.2d 779, 187 Tenn. 345, cer¬ 
tiorari dismissed 69 S.Ct. 410, 335 
U.S. 907, 93 L.Ed. 440. 

Va.—^McWhorter v. Com., 63 S.E.2d 
20, 191 Va. 857. 

Preference of citizens of the state 
and discrimination against aliens 
in employment ,on public works or 
in private enterprises see supra § 
503. 

Prohibition or limitation of an in¬ 
junction in a case involving a labor 
dispute see infra § 559. 

Regulation of employment of labor 
in general see infra § 684. 
Regulations for promotion of the 
health and safety of ^miners see 
supra § 511. 

20.5 U.S.—Carleton Screw Products 
Co. V. Fleming, CC.AMlnn., 126 F. 
2d 537, certiorari denied 63 S.Ct. 
54, 317 U.S. 634, 87 L.Ed. 511— 
Florida Fruit & Produce v. U. S., 
aC.A.Pla:, 117 P.2d 606. 

2i. U.S.—Lee Optical of Okl. v. Wil¬ 
liamson, D.C.Okl., 120 F.Supp, 128. 


Ga.—Independent Gasoline Co. v. Bu¬ 
reau of Unemployment Compensa¬ 
tion, 10 S.E.2d 58, 190 Ga, 613, cer¬ 
tiorari denied 61 S.Ct. 175, 311 U.S. 
707, 85 L.Ed. 459. 

Ill.—Figura v. Cummins, 122 N.E.2d 
162, 4 I11.2d 44—Gillespie v. Peo¬ 
ple, 58 N.E. 1007, 188 Ill. 176, 80 
Am.S.R. 176, 52 L.R.A. 283. 

Ky.—Burrow v. Kapfhammer, 145 S. 
W.2d 1067, 284 Ky. 753. 

Mass.—In re Opinion of the Justices, 
22 N.E.2d 49, 303 Mass. 631, 123 
A.L.R. 199. 

Miss.—Southern Bus Lines v. Amal¬ 
gamated Ass'n of St., Elec. Ry. & 
Motor Coach Emp. of America, 38 
So.2d 765, 205 Miss. 354. 

Mo.—State v. Taylor, 173 S.W.2d 902, 
351 Mo, 725. 

N.J.—^Washington Nat. Ins. Co. v. 
Board of Review of N. J. Unem¬ 
ployment Compensation Commis¬ 
sion, 64 A.2d 443, 1 N.J. 546. 

W.Va.—State v. Goodwill, 10 S.E. 
285, 33 WWa. 179, 25 Am.S.R. 863, 
6 L.R.A 621. 

12 C.J. p 1164 note 59. 

22. Cal.—California Drive-In Res¬ 
taurant Ass^n V. Clark, 140 P.2d 
657, 22 Cal.2d 287, 147 A.L.R. 1028. 

Ill.—Smith V. Murphy, 60 N.E.2d 844, 
384 Ill. 34. ’ ' 

N.J.—State V. Traffic Tel. Workers 
Federation of> N. J., 61 A.2d 570, 
142 N.J.Eq. 785, reversed 66 A.2d 
616, 2 N.J. 335, 9 A.L.R.2d 854. 

N.Y.—People v. Eane, 139 N.Y.S. 350, 
79 Misc. 140, affirmed 146 N.Y.S. 
1105, 161 App.Div. 956. 

Utah.—State v. Holden, 46 P. 756, 
1105, 14 Utah 71, 96, 37 L.R.A. 103, 
108. 

23. U.S.—Linehan v. Waterfront 
Commission of N. Y. Harbor, D.C. 
N.Y., 116 F.Supp. 683, affirmed 74 
S.Ct. 623, 347 U.S. 439, 98 L.Ed. 826, 
rehearing denied 74 S^Ct. 849, 347 

U. S. 994, 98^L.Ed. 1127 and,Staten 
Island Loaders v. Waterfront Com¬ 
mission of New York Harbors, 74 
S.Ct. 849, 347 U.S. 994, 98 L.Ed. 
1127. 

Ark.—McLean v. State, 98 S.W. 729, 
81 Ark, 3Q4, 126 Am.S.R. 1037, 11 
Ann.Cas. 72. , , 

Wis.—Christie v. Luetb, 61 N.W.2d 
338, 265 Wis. 326. 

24. U.S.—^Redlands Foothill Groves 

V. Jacobs, D.C.Cal., 30 F.Supp. ^96, 

Cal.—California Drive-In Restaurant 
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Ass'n V. Clark, 140 P.2d 657, 22 Cal. 
2d 287, 147 AL.R. 1028. 

Mich.—General Motors Corp, v. Read, 
293 N.W. 751, 294 Mich. 668, 130 
A.L.R. 429. 

Tex.—St. Louis Southwestern R. Co. 
V. Griffin, Civ.App., 164 S.W. 583, 
reversed on other grounds 171 S.W. 
703, 106 Tex. 477, L.R.A.1917B 

1108. 

25. Cal.—California Drive-In Res¬ 
taurant Ass’n V. Clark, 140 P.2d 
657, 22 Cal.2d 287, 147 A.L.R. 1028. 

Ill.—Hughes V. Traeger, 106 N.E. 431, 
264 Ill. 612. 

N.Y.—Giacobbe v. Board of Ed. of 
City of New York, 126 N.Y.S.2d 
46, affirmed 109 N.Y.S..2d 342, 279 
App.Div. 773, appeal dismissed 107 
N.B.2d 688, 304 N.Y. 660—People 
V. Gobeo, 6 N.Y.S.2d 937. 

12 C.J. p 1165 note 63. 

Basis for elassifioation. 

Classification of employees’ occupa¬ 
tions by statute may be based not 
only on employee’s character, but on 
nature of employers* businesses. 

Cal.—California Drive-In Restaurant 
Ass’n V. Clark, 140 P.2d 657, 22 
Cal.2d 287, 147 A.L.R. 1028. 

26. U.S.—St. Louis, etc., R. Co. v. 
Paul, Ark., 19 S.Ct. 419, 173 US. 
404, 43 L.Ed. 746. 

26.5 Ga,—Independent Gasoline Co. 
V. Bureau of Unemployment Com¬ 
pensation, 10 S.E.2d 58, 190 Ga. 613, 
certiorari denied Bureau of Unem¬ 
ployment Compensation of State of 
Georgia v. Independent Gasoline 
Co., 61 S.Ct. 176, 311 U.S. 707, 85 L. 
Ed. 459. 

27. La.—State v. Barba, 61 So. 784, 
132 La. - 768, 46 L.R.A.,N.S., 646, 
Ann.Cas.l914D 1261. 

28. Mass.—^In re Opinion of the Jus¬ 
tices, 22 N.B.2d 49, 303 Mass. 631, 
-123 AL.R. 199—Commonwealth v. 
Perry, 28 N.E. 1126, 155 Mass. 117, 
31 Am.S.R. 633, 14 L.R.A 325. 

12 C.J. p 1165 note 66. 

28.5 Mass.—In re Opinion of the 
Justices, 22 N.E.2d 49, 303 Mass. 
631, 123 AL.R. 199. 

28.10 Mass.—In re ppinion of the 
Justices, supra. 

29. Ill.—^Josma V. Western Steel Car, 
etc., Co., 94 N.E. 946, .249 Ill. 508. 

30. Wis.—Biersach & Neidermeyer 
Co. V. State, I'SS N.W. 650, 177 Wis. 
388. ' 
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protection of the laws is denied by a statute requir¬ 
ing an employer, whose employees are on strike or 
are locked out and who is advertising for new em¬ 
ployees, to state or give notice of the strike or lock¬ 
out. 

Women and children. A state may, without deny¬ 
ing equal protection of the laws, regulate the em¬ 
ployment of women and children, 31 as by wholly 
excluding women from certain employments,32 or by 
entirely prohibiting the employment of children un¬ 
der a certain age^s in certain occupations.^^ A stat¬ 
ute of this character is void, with respect to the 
employment of women, however, where it makes an 
arbitrary classification34.5 based, for example, sole¬ 
ly on marital status,34.io or of children or minors^s 
and subjects these classes to different regulations 
as to the right to work. 

Employment agencies. Equal protection of the 
laws is denied by a statute empowering a commis¬ 
sion to refuse to license an employment agency 
on the,ground that the number of licensed employ-' 
ment agencies in the community is sufficient to 
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supply the needs of employers and employees,^® 
but not by an exemption of farmers and stock 
raisers, procuring laborers without charge for their 
own use, from regulations applicable to employment 
agencies generally.27 

Discharge and blacklisting of employees. Stat¬ 
utes relating to the discharge of employees which 
have been declared void as denying the equal‘pro¬ 
tection of the laws in the termination of contracts 
"include acts forbidding the discharge of employees 
on the ground of membership in a labor union,®® 
or for political reasons,®® or for trading or not 
trading with particular persons.^® 

Statutes forbidding the blacklisting of a dis¬ 
charged employee for the purpose of preventing 
him from securing other employment do not deny 
the equal protection of the laws.‘^^ Some,42 al¬ 
though not all,^® service letter laws, aimed at black¬ 
listing and requiring a corporation, on the request 
of a former employee who has been discharged or 
has left the service, to issue to him a letter stating 
the nature and duration of his service and the true 


31. Mass.—Commonwealth v. Riley, 
.97 KE. 367, 210 Mass. 387, Ann. 
Cas.l912r> 388. 

N.Y.—People v. Gobeo, 6 N.T.S.2d 
937. 

32. See infra § 544.> 

33- U.S.—Prince v. Commonwealth 
of. Massachusetts, Mass., 64 S.Ct. 
438, 321 U.S. 168, 88 L.Ed. 645, 152 
ALr.R. 671, rehearing denied 64 S. 
Ct. 784, 321 U.S. 804, 88 L.Ed. 1090 
—Sturges, etc., Co. v. Beauchamp, 
Ill., 34 S.Ct 60, 231 U.S. 320, 68 L. 
Ed. 245, L.R.A.1915A 1196. 

Mich.—^People v. Ciocarlan, 26 N.W. 
2d 904, 317 Mich. 349, certiorari de¬ 
nied 68 S.Ct 67, 332‘U.S. 758, 92 
L.’Ed. 344, Fox v. People' of State of 
Mich., 68 S.Ct 58, 332 U.S. 758, 92 
L.Ed. 344, and Peel v. People of 
State of Mich., 68 S.Ct 68, 332 U.S. 
758, 92 L.Ed. 344. 

12 C.J. p 1167 note 10. 

34. U.S.—^Prince v. Commonwealth 
of Massachusetts, Mass., 64 S.Ct. 
438, 321 U.S. 158, 88 L.Ed. 645, 152 
AL.R 671, rehearing denied. 64 
S.Ct 784, 321 U.S. 804, 88 L.Ed. 
1090. 

Mich.-—People v. Ciocarlan, 26 N.W. 
2d 904, 317 Mich. 349, certiorari de¬ 
nied 68 S.Ct 67, 332 U.S. 758, 92 
L.Ed. 344, Fox v. People of State of 
Mich., 68 S.Ct 58, 332 U.S. 768, 92 
L.Ed. 344, and Peel v. People of 
State of Mich., 68 S.Ct 58; 332 U.S. 
758, 92 L.Ed. 344. 

Ohio.—Kendall v. State^ 148 N.E. 367, 
113 Ohio S't 111, 

12 C.J. p 116t notelL ’ I 


34.5 Mass.—^In re Opinion of the 
Justices, 22 N.E.2d 49, 303 Mass. 
631, 123 A.L.R. 199. 

Regulatioii based on population of 
city 

Mo.—State v. Taylor, 173 S.W.2d 902’, 
361 Mo. -725; 

34.10 Mass.—In re ’ Opinion of the 
Justices, 22 N.B.2d 49, 303 Mass. 
631,■ 123 A.L.R. 199. 

Public emplosrmeut 

(1) Marital status of women under 
existing conditions bears no such 
substantial relation, as a rule of gen¬ 
eral application, to their need of em¬ 
ployment for support, and hence of 
public employment as to warrant dis¬ 
crimination in public employment on 
that ground alone in favor of unmar¬ 
ried women as a class as against 
married women as a class. 

Mass.—In re Opinion of the Justices, 
22 N.E.2d 49, 303 Mass. 631, 123 
A.L,R, 199. 

(2) Present-day circumstances 
with respect to employment of mar¬ 
ried women in gainful occupations 
cannot be wholly disregarded in de¬ 
termining whether discrimination 
against them in public-employment is 
arbitrary. 

Mass.—In re Opinion of the Justices, 
supra. 

35. Pa.—Collett v. Scott, 30 Pa. Su¬ 
per. 430. 

Commonwealth v. Hoopes, 15 Pa. 
Dist/ 894. 

36. Minn:—Engberg v. Debel, 260 N. 
W. 626, 104 Minn. 394. 

'37. U.S.—Earr v. Baldwin, B.C.Tex., 

' 67 F.2d 252., > - ' ■ 
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38. Ill.—Gillespie v. People, 68 N.E. 
1007, 188 Ill. 176, 80 Am.S.R. 176, 
52 L.R.A. 283. 

Kan.^—Coffeyville Vitrified Brjick, 

etc., Co. V. Perry, 76 P. 84,8, 69 
Kan. 297, 66 L.R.A. 185, 1 Ann.Cas. 
' 936; 

Mo.—State v. Julow, 31 S.W. 781, 129 
Mo. 163, .50 Am.S.R. 443, 29 L.R.A. 
257. 

,N.C,—State • v. Whitaker, 45 S.E.2d 
860, 228 N.C. 352, affirmed 69 S.Ct. 
251, 335 U.S. 525, 93 L.Ed. 212, 6 
A.L.R.2d 473. 

Frohibi-tiou of ooerciou against be¬ 
coming members of union. , 

N.Y.—People v. Marcus, 77 N.E, 1073, 
185 N.Y. 257, 113 Am.S.R. 902, 7 
L.R.A.,N.S., 282, 7 Amn.Cas. 118. 

39. Tenn.—State v. Nashville, etc., 
R. ’.Co., 135 S.W. - 773, 124 Tenn. 1. 
Ann.Cas.l912D 806. 

40. Tenn.—State v. Nashville, etc., 

. R. Co., supra. 

41. Or.—Johnson v. Oregon Steve¬ 
doring Co., 270 P. 772, 128 Or. 121. 

42. U.S.—^Prudential Ins. Co. of 
America v. Cheek, Mo., 42 S.Ct. 516, 
259 U.S. 530, 66 L.Ed. 1044, 27 A.L. 
R. 27. 

Mo.—Cheek v. Prudential Ins. Co. of 
America, 192 S.W. 387, L.R.A.1918A 
166. 

Statute applicable only to public 
service corporations 
U.S.—Chicago, R. I. & P. Ry. Co. v. 
Perry, Okl., 42 S.Ct. 624. 259 U.S. 
648, 66 L.Ed. 1056. 

43. Tex.—St. Louis Southwestern R. 
Co.;v. Griffin, 171 S.W. 703, 106 
Tex. 477, L.R.A.1917B 1108. 
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cause of his discharge or leaving, have been held 
not to deny equal protection of the laws. 

§ 514. -Hours of Labor 

The hours of labor of women or children, as well as 
of employees generally in certain occupations, may be 
limited by statute without denying equal protection of 
the laws. 

Statutes may limit the hours of labor of chil¬ 
drens^ and women^S in certain occupations^^ with¬ 
out effecting a denial of equal protection of the 
laws. Although there is some authority to the con- 
trary,^'^ the same has frequently been held with re¬ 
spect to statutes limiting the daily'^S or weekly^^ 
hours of labor of men or employees generally in 
certain occupations. In order to be valid, a statute 
requiring employees to be afforded one day of rest 
in each week must operate alike on all who are sim¬ 
ilarly situated.^® 

§ 515(1). -Wages 

Legislation pertaining to wages, Including the mini¬ 
mum amount, standard for reckoning, or the time and 


medium of payment thereof, is generally held not to deny 
the equal protection of the laws. 

A federal statute fixing eight hours as the meas¬ 
ure and standard of a day’s work for the purpose of 
reckoning the compensation of railroad employees 
engaged in the operation of trains, with the ex¬ 
ception of employees of certain short line and elec¬ 
tric railroads, does not deny equal protection of 
the laws because of such exception or because of 
the limitation to employees engaged in the move¬ 
ment of trains.^l A statute forbidding a coal mine 
operator employing ten or more men underground 
to screen coal before weighing and crediting it to 
the employee who mined it is not unreasonable in 
exempting mines so small as to be in the experi¬ 
mental or formative state and affecting but few 
men.52 A statutory limitation of the time within 
which actions for wages accruing under a federal 
or state enactment must be brought does not deny 
equal protection of the laws.^2.5 

Minimum wages. Equal protection of the laws 
generally is not denied by a statute prescribing or 
providing for minimum wages for persons employed 


44. Or.—State v. Shorey, 86 P. 881, 
48 Or. 396, 24 L,R.A.,N.S., 1121. 

—State V. Collins, 198 N.W. 667, 
47 S-D. 325. 

45. Conn.—Doncourt v. lOanahier, 13 
A,2d 868, 126 Conn. 678. 

N.D.—State v. Ehr, 221 N.W. 883, 57 
N.D. 310. 

S.I).—State V. Collins, 198 N.W. 557, 
47 S.B. 325. 

39 C.J. p 58 note 99, 

46. U.S.—Radice v. People of State 
of New York, N.T., 44 S.Ct, 325, 
264 TJ.S. 292, 68 L.Ed. 690—^Do¬ 
minion Hotel V. State of Arizona, 
Ariz., 39 S.Ct. 273, 249 U.S. 265, 63 
L.Ed. 597. 

Conn.—Donconrt v. Danaher, 13 A.2<3. 
868, 126 Conn. 678. 

12 C.J. p 1167 note 8. 

47. Ark.—Noble v. Davis, 161 S.W.2d 
189, 204 Ark. 156. 

Mo.—State v. Taylor, 173 S,W.2d 
902, 351 Mo. 725. 

Neb.—^Low V. Rees Printing Co., 59 
N.W. 362, 41 Neb. 127, 43 Am.S.R. 
670, 24 L..R.A. 702. 

S.C.—G-asque, Inc., v. Nates, 2 S.E, 
2d 36, 191 S.C. 271. 

Tenn.—State v. Gleeson, 124 S.W.2d 
253, 174 Tenn. 178. 

12 C.J. p 1166 note 88. 

Claseifloations of oocupatloxis lield 

arbitrury, unreasonable and discrim¬ 
inatory. 

S.C.^-M3-asque, Inc., v. Nates, 2 S.E.2d 
36, 191 aa 271. 


48. Mont.—State v. Safeway Stores,' 
76 P.2d 81, 106 Mont. 182. 

N.Y.—People v. Creeden, 24 N.E.2d 
105, 281 N.Y. 413. 

12 C.J. p 1165 note 81. 

^imltatloa by order of Industrial 
court under statutory authority 
Kan.—Court of Industrial Relations 
V, Chas, Wolff Packing Co., 201 P. 
418, 109 Kan. 629. 

Arbitrary ezoeptiou 

A truck driver challenging consti¬ 
tutionality of statute regulating 
hours of employment on grounds of 
denial of equal protection of the laws 
was required to demonstrate that 
some permitted exception in the stat¬ 
ute was a preference so arbitrary as 
to offend rule of equal protection. 
N.Y.—People v. Creeden, 24 N.E.2d 
105, 281 N.Y. 413. 

Tea hours 

R.I.—In re Ten-Hour Law, etc., 64 
A. 602, 24 R.L 603, 61 L.R.A. 612. 

Eight hours 

U.S.^Holden v. Hardy, Utah, 18 S.Ct. 

383, 169 U.S. 666, 42 L.Ed. 780, 

D,C.—^Penn Bridge Co. v. U. S., 29 
App.D.C. 452. 

Nev.—Ex parte Boyce, 75 P. 1, 27 
Nev. 299, 65 L.R.A. 47, 1 Ann.Cas. 
66 . 

la railroading 

U.S.—Oregon Short Line R. Co. v. 
U. S., Idaho, 234 F. 684, 148 C.C. 
A. 350—^U. S. v. Grand Rapids, etc., 
R. Co., Mich., 224 P. 667, 140 C.C. 
A. 177—U. S. V. St,-Louis South¬ 
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western R. Co., D.C.Tex., 189 F. 
954, affirmed 199 PI 990, 117 C.C.A 
666 . 

Xn mining 

Mont.—State v. Livingston Concrete 
Bldg., etc., Co., 87 P. 980, 34 Mont 
670, 9 Ann.Cas. 204. 

Nev.—^Ex parte Boyce, 75 P. 1, 27 
Nev. 299, 65 L.R.A. 47, 1 AnuCas. 
66 . 

Utah.—State v. Hardy, 46 P. 766, 14 
Utah 71. 37 L.R.A. 103. 

In smelting 

Mont.—State v. Livingston Concrete 
Bldg., etc., Co., 87 P. 980, 34 Mont 
670, 9 Ann.Cas. 204. 

In trucking 

N.Y.—^People v. Creeden, 24 N.E.2d 
,105, 281 N.Y. 413. 

49. N.Y.—^People v. Lochner, 69 N, 
B. 373, 177 N.Y. 146, 101 Am.S.R. 
773, reversed on other grounds 25 
S.Ct. 639, 198 U.S, 45, 49 L.Ed. 937, 
3 Ann.Cas. 1133. 

Regulations of the hours of labor on 
public works see supra § 608. 

50. Minn.—State v. Pocock, 201 N. 
W. 610, 161 Minn. 376. 

51. U.S.—^Wilson v. New, Mo., 37 S. 
Ct. 298, 243 U.S. 332, 61 L.Ed. 755, 
,L.R.A,1917E 938, Ann.Cas. 1918A 
1024. 

52. U.S.—^McLean v. Arkansas, Ark., 
29 S.Ct 206, 211 U.S. 639, 53 L.Ed. 
315. 

52.5 U.S.—Peterson v. Parsons, D.C. 
Minn., 73 F.Supp. 840* 
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in the stated3 including women and children,53.5 or 
establishing a minimum wage commission to dis¬ 
seminate information as to the wages of women and 
minors.^^ On the other hand, an arbitrary or un¬ 
reasonable statute with respect to minimum wages 
is invalid.s^*^ 

Deductions. On the theory that there is no jus¬ 
tification or sound reason for making such a dis¬ 
crimination between an employer of labor and other 
persons who do not employ labor, equal protection 
of the law has been held denied by a statute which 
prohibits any deduction from the usual salary or 
wages of an employee because of his absence for 
voting purposes,^® but there is also authority to the 

contrary.® ^*5 

Time of payment. Statutes requiring the pay¬ 
ment of wages at stated intervals have been held 
not to deny the equal protection of the laws, wheth¬ 
er applied to employers generally,® 3 or limited to 
certain industries or lines of business, manufactur¬ 
ers employing more than a certain number of em- 
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ployees,®3 corporation employers in general,or 
corporations of a particular class.®^^ Conversely, 
some statutes imposing such a requirement have 
been held void because of discrimination®^ in having 
application only to certain industries,in failing 
to include individuals as well as corporations,®^ or 
in making an exemption of certain' corporations 
without any conceivable basis therefor.®^ 

Statutes requiring payment of wages to an em¬ 
ployee, who voluntarily quits the service or is dis¬ 
charged, on the day of his discharge or leaving 
or within a designated period thereafter, have been 
held not to deny the equal protection of the laws 
where they apply to all corporations,®® or only to 
corporations or persons operating railroads,®® or 
corporations which, under their business rule or 
custom, pay wages weekly or monthly on a fixed 
day beyond the end of the week or month in which 
the labor is performed.®'^ Some statutes of this na¬ 
ture, however, have been held invalid as discrim¬ 
inating against railroad corporations,®8 or, even 


53. Conn.—^West v. Egan, 115 A.2d 
322, 142 Conn. 437. 

Pa.—Petition of Fisher, 51 Dauph. 
Co, 284, aiflrmed 23 Au2d 878, 344 
Pa. 96. 

Xtegislation prescrihlxig standards 
for determining and fixing a fair 
wage does not deny equal protection 
of the laws. 

Conn.—West v. Egan, 115 A.2d 322, 
142 Conn. 437. 

53.5 U.S.-—West Coast Hotel Co. v. 
Parrish, Wash., 57 S.Ct. 678, 300 
U.S. 379, 81 L..Bd. 703, 108 A.L.R. 
1330. 

Walker v. Chapman, D.C.Ohio, 17 
F.Supp. 308. 

Cal.—California Drive-In Restaurant 
Ass’n V. Clark, 140 P.2d 657, 22 Cal. 
2d 287, 147 A.L.R. 1028. 

Minn.—^Williams v. Evans, 165 N.W. 
495, 139 Minn. 32, L.R.A.191SP 542, 
rehearing denied 166 N.W. 604, 139 
Minn. 32, L.R.A.1918F 542. 

12 C.J. p 1167 note 13. 

54. Mass.—Holcombe v. Creamer, 
120 N.E, 354. 231 Mass. 99. 

54.5 Wages of barbers 

Ark.—Noble v. Davis, 161 S.W.2d 
189, 204 Ark. 166. 

55. Ill.—People v. Chicago, M. & St. 
P. Ry. Co., 138 N.E. 155, 306 Ill. 
486, 28 A.L.R. 610. 

—Illinois Cent. R. Co. v. Com., 
204 S.W.2d 973, 305 Ky. 632, certio¬ 
rari denied 68 S.Ct. 1511, 334 U.S. 
843, 92 L.Bd. 1767. 

65.5 U-S.—Day-Brite Lighting v. 

State of Missouri, Mo., 72 S.Ct. 405, 
342 U.S. 421, 96 L.Ed. 469, rehear¬ 
ing denied 72 S.Ct. 674, 343 U.S. 921, 
96 L.Ed. 1334. 

Minn.—State v. International Har¬ 


vester Co., 63 N.W.2d 547, appeal 
dismissed International Harvester 
Co. v. State of Minn., 75 S.Ct. 78, 
348 U.S. 853, 99 L.Ed. 672, rehear¬ 
ing denied 75 S.Ct. 214, 348 U.S. 
903, 99 L.Ed. 709. 

56. Mass.—In re Opinion of the Jus¬ 
tices, 40 N.E. 713, 163 Mass. 589, 
28 L.R.A, 344. 

Individuals may properly be em¬ 
braced within the application of such 
a statute. 

Mass.—Commonwealth v. Dunn, 49 N. 
E. 110, 170 Mass. 140—In re Opin¬ 
ion of the Justices, 40 N.E. 713, 163 
Mass. 589, 28 L.R.A. 344. 

39 C.J. p 228 note 84. 

57. Ky.—Commonwealth v. Reinecke 
Coal Min. Co., 79 S.W. 287, 117 Ky. 
886, 25 Ky.Law 2027. 

Mass.—Commonwealth v. Dunn, 49 N. 
E. 110, 170 Mass. 140—In re Opin¬ 
ion of Justices, 40 N.E. 713, 153 
Mass. 589, 28 L.R.A. 344. 

Vt.—Lawrence v. Rutland R. Co., 67 
A. 1091, 80 Vt. 370, 15 L.R.A.,N.S., 
350, 13 Ann.Cas. 475. 

58. La.—State v. Cullom, 70 So. 338, 
138 La. 395, followed in State v. 
McCJarroll, 70 So. 448, 138 La. 454. 

59. Ariz.—Arizona Power Co. v. 
State, 166 P. 276, 19 Ariz. 114. 

12 C.J. p 1165 note 73. 

Inclusion of foreign corporation 
A statute of this character apply¬ 
ing only to corporations is not sub¬ 
ject to the objection that it cannot 
operate alike on all within its provi¬ 
sions because it includes foreign cor¬ 
porations as to which the legislature 
is without power of amendment, 
since such corporations are as 
amenable to the laws qf the state 
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as to the business done therein as 
are domestic corporations. 

Vt.—Lawrence v. Rutland R. Co., 67 
A. 1091, 80 Vt. 370, 15 L.R.A.,N.S., 
360, 13 Ann.Cas. 475. 

60. Ky.—Commonwealth v. Hillside 
Coal Co., 68 S.W. 441, 109 Ky. 47, 
22 Ky.Law 559. 

12 C.J. p 1166 note 76. 

61. Md.—State v. Hamill Coal, etc., 
Co., 81 A. 686, 116 Md. 380. 

62. W.Va.—State v. Goodwill, 10 S. 
E. 285, 33 W.Va. 179, 25 Am.S.R. 
863, 6 L.R.A. 621. 

39 C.J. p 228 note 83. 

63. Cal.—Johnson v. Goodyear Min. 
Co., 59 P. 304, 127 Cal. 4, 78 Am. 
S.R. 17, 47 L.R.A. 338. 

Ill.—Braceville Coal Co. v. People, 

. 85 N.E. 62, 147 Ill. 66, 37 Am.S.R. 
206, 22 L.R.A. 340. 

Kan.—^Anderson v. Uncle Sam Oil 
Co., 186 P. 198, 106 Kan. 483. 

64. Kan.—Livingston v. Susquehan¬ 
na Oil Co., 216 P. 296, 113 Kan. 
702. 

65. Kan.—^Livingston v. Susquehan¬ 
na Oil Co., supra, 

66. U.S.—St. Louis, etc., R. Co. v. 
Paul, Ark., 19 S.Ct. 419, 173 U.S. 
404, 43 L.Ed. 746. 

Ark.—Leep v. St, Louis, etc., R. Co., 
25 S.W. 75, 58 Ark. 407, 41 Am.S.R. 
109, 23 L.R.A. 264, appeal dismiss¬ 
ed 15 S.Ct, 1042, 159 U.S. 267, 40 L. 
Ed. 142. 

67. S.C.—Wynne v. Seaboard Air 
Line R. Co., 79 S.E. 521, 96 S.C. 1, 
Ann.Cas.l916B 133. 

68 . Tex.—San Antonio, etc., ii. Co, 
v. Wilson, Civ.App., 19 S.W. 910. 

39 C.J. p 230 note 4. 
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though applicable to all employers, as being arbitrary 
and unreasonable.®*^ 

Medium: of payment. Statutes intended to pro¬ 
hibit payment of wages in scrip or orders redeem¬ 
able only in merchandise were declared void by 
some of the earlier decisions in the state courts as 
denying the equal protection of the laws,'^® either 
because applicable only to, and discriminatory 
against, .certain classes of employers,*^^ such as em¬ 
ployers in certain classes of industries'^^ or employ¬ 
ers with a certain number of servants in their em¬ 
ploy,*^® or because discriminatory against corpo¬ 
rations'^^ or employers'^® generally as a class. Stat¬ 
utes have also been declared void which forbid the 
keeping of *^truck stores” or the owning of any 
interest in such by certain kinds of corporations, as 
mining, manufacturing, or railroad corporations,'^® 
or which make it unlawful for any employers en¬ 
gaged in merchandising knowingly to sell mer¬ 
chandise to an employee at^a greater profit, than 
when .selling to others for cash.'^'^ It is now, how¬ 
ever, generally established that the constitutional 
guaranty of equal protection of the laws is not vio¬ 
lated by legislation requiring that the payment of 
wages by both corporations . and individual em¬ 
ployers be in cash or in evidences of indebtedness 
redeemable in lawful money,'^ ® the decisions in some 
of the latter cases being founded on statutes passed, 
to meet the objections made 'ill earlier cases to the 
constitutionality of prior enactments,and such 
statutes have been held not invalid because their 

69. Ind.—State v. Martin, 139 N.E. 

282, 193 Ind. 120, 26 A,L,R. 1386. 

70. Pa.—Showalter v. Ehlan, 5 Pa. 

Super. 242. 

Sally V. Berwind-White Coal Min. 

Co., 5 Pa.Dist. 316. 

71. Ark.—Union Sawmill Co. v. Fel- 
senthal, 108 S.W. 217, 85 Ark. 346. 

12 C.J. p 1166 note 93. 

72. W.Va—State v. Goodwill, 10 S. 

E. 285. 33 W.Va. 179, 25 Am.S.R. 

863, 6 L..R.A. 621. 

39 C.J. p 233 note 71. 

73. Kan.—State v. Haun, 69 P. 340, 

61 Kan. 146, 47 L.R.A. 369. 

74. Cal.—Johnson v. Goodyear Min. 

Co., 59 P. 304, 127 Cal. 4, 78 Am.S. 

R. 17, 47 L.R.A. 338. ,, ; 

75. Mo.—State V. Missouri Tie, etc., 

Co.. 80 S.W. 933, 181^ Mb. 636, 103 

‘ Arn.S.R. 614, 65 L..R.A. 588, 2 Ann. 

Cas. 119. 

, Ill.—^Frbrer V. People, 31 N.E. 

' 395, 141 Ill. 171, 16 L.R.A. 492. 

Md.—^Luman v. Hitchens Bros. Co., 

. 44. A. 1051, 90 Md. 14, 46 L..R.A. 

393. ... .. 

77. W.Va.—State v. Fire Creek Coal, 


application is confined to certain designated busi¬ 
nesses or industries,®® or because they apply only 
to' those employing more than a stated number of 
employees.®^ 

Pensions, An act which requires employers who 
have voluntarily established pension plans to con¬ 
tribute to their employees large sums of money not 
contemplated by such plans, without imposing the 
same obligation on employers engaged in a like 
business who have no annuity or pension plans, ar¬ 
bitrarily discriminates against the former employers 
in violation of the Fourteenth Amendment.®2 A 
classification of employees for the purposes of a 
retirement system must bear a fair and substantial 
relation to the objects of the legislation.®2.5 xhe 
fact that employees’ contributions to a fund are 
placed on a fixed basis rather than on a percentage 
of earnings is not violative of the equal protection 
clause. ®^-i® 

§ 515(2). -Unemployment Compensation 

Acts 

state unemployment compensation laws are not so 
arbitrary or unreasonable as to deny equal protection 
of the laws because they tax employers of a certain 
number of employees or more or exclude employers of 
less than a prescribed number. 

State unemployment compensation laws taxing 
employers, or employers and employees, are not so 
arbitrary or unreasonable as to deny equal pro¬ 
tection of the laws®® because they tax employers 

isiana v. Porterie, D.C.La., 12 F. 
Supp. 100, followed in Standard 

■ Pipe Line Co. v. Porterie, 12 F. 
Supp. 105. 

82.5 Fla.—State ex rel. Watson v. 
Lee, 24 So.2d 798, 157 Fla. 62, 163 
A.L.R. 862. 

82.10 Neb.—Sullivan v. City of Oma¬ 
ha, 21 N.W.2d 610, 146 Neb. 297. 
83. Ala.—Beeland Wholesale Co. v. 

Kaufman, 174 So. 516, 234 Ala. 249. 
Ark.—Hickenbottom v. McCain, 181 
S.W.2d 226, 207 Ark. 485, certiorari 
denied 65 S.Ct. 189, 323 U.S. 777, 
89 L.Ed. 621, rehearing denied 65 
S.Ct, 267, 323 U.S. 817, 89 L.Ed. 649. 
Ga.—Gernatt v. Huiet, 16 S.E.2d 587, 
192 Ga. 729. 

Ill.—Smith V. Murphy, 60 N.E.2d 844, 
384 Ill. 34. 

N.X.—^W. H. H. Chamberlin, Inc., v. 
Andrews, 2 N.E.2d 22, 271 N.Y. 1, 
106 A.L.R..1619, a^rmed 57 S.Ct. 
122, 299 U.S.’515. 81 L.Ed; 380, re¬ 
hearing denied 67 S.Ct. 926, 301 US. 
714, 81 L.Ed. 1365—^Associated In¬ 
dustries of New York State v. De- 

■ partment of Labor of New York, 2 
' N.E.2d 22. 271-N.Y. 1, 106 A.L.R. 

1519, affirmed Associated Industries 
of New York State' v. Department 


etc., Co.. 10 S.E. 288, 33 W.Va, 188, 
25 Am.S.R 891, 6 L.R.A. 359. 

39 C.J. p 234 note 75. 

78. U.S.—Keokee Cons. Coke Co. v. 
Taylor, ,VaA, 34 S.Ct. 856, 234 U.S. 
224, 68 L.Ed. 1288. 

12 C.J. p 1166 note 97—39 C.J. p 234 
, note 76. 

79. W.Va.—Atkins v. Grey Eagle 
Coal Co., 84 S.E. 906, 76 W.Va. 27 
—State V. Peel Splint Coal Co., 15 
S.E. 1000, 36 W.Va. 802, 822, 17 L. 

■ R.A 385. 

39 C.J. p 234 note 77. 

80. Ind.—Seelyville Coal, etc., Co. v. 
McGlosson, 77 N.E. 1044, 166 Ind. 
561, 117 Am.S.R. 396, 9 Ann.Cas. 
234. 

39 C.J. p 234 note 78. 

Natural ajLd reasonable classlfloation. 
Ky.—Commonwealth v. Reinecke Coal 
Min. Co., 79 S.W. 287, 117 Ky. 885, 
25 Ky.Law 2027—Commonwealth v. 
Hillside Coal Co., 58,S.W. 441, 109 
Ky, 47, 22 Ky.Law 559. 

81. Ky.—Commonwealth v. Hillside 
Coal Co., supra. 

Md.—Shaffer v. Union^ Min. Co., 55 
Md. 74. ... . . , 

82. U.S.—Standard Oil Co. of Loit- 
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of a certain number of employees or mpre or 
exclude employers of less than a prescribed num¬ 
ber of employees or certain classes of em¬ 
ployees.®^ The tax fevied under such , an act 
must, however, comply with constitutional provi¬ 
sions relating to equality.®^-! in the exertion of 
the taxing power for the relief of unemployment, 
classifications are made and exemptions granted 
which are grounded in considerations of policy and 
practical convenience, they are not to be condemned 
as arbitrary and illusory ;®^*2 if the classifications 
bear a reasonable relation to the subject of the 
enactment, the test of constitutional sufficiency is 


CONSTITUTIONAL LAW § 515(2) 

met.®4*3 The fact that any variety of economic or 
social conditions over which he has no control may 
bring an employer within the confines of an unem¬ 
ployment compensation act will not constitute a 
ground for declaring the classification contained 
therein a denial of equal protection.®^*'^ Various 
common control provisions for the classification of 
employers, whereby several businesses may be con¬ 
sidered under one employer for the purpose of as¬ 
certaining the number of employees in determining 
whether the law is applicable, have been held to be^ 
valid,®^‘5 while others have been held to be in- 


of Labor of State of New York, 
67 S.Ct 122, 299 U.S. 515, 81 L.Bd. 
380,. rehearing denied 57 S.Ct. 926, 
301 U.S. 714, 81 L.Ed. 1365. 

Pa.—Boyertown Burial Casket Co. v. 
Commonwealth, Com.PL, 61 Dauph. 
Co. 1, ,15, afldrmed 79 A^2d 449, 366 
Pa. 574. 

\^ash.—Bates v. McLeod, 120 P.2d 
472, 11 ■W'ash.2d 648. 

Workmen’s compensation acts see 
infra § 562 b. 

Wot tmrelated to tuxemplosmieiit 
Employers generally are not so' un¬ 
related to unemplo 3 ’'ment problem as 

to make a moderate tax on their pay 

rolls unreasonable or arbitrary. 

]Sr.Y.—w. H. H. Chamberlin, Inc., v. 
Andrews, 2 N.E.2d 22, 271 N.T, 1, 
106 A.L.R.'l619, affirmed 67 S.Ct. 
122, 299 U.S. 615, 81 L.Ed. 380, re¬ 
hearing denied 67 S.Ct. 926, 301 U.S. 
714, 81 L.Ed. 1365—^Associated In¬ 
dustries .of New York State v. De¬ 
partment of Labor of New York, 2 
N.B.2d 22, 271 N.Y. 1, affirmed As¬ 
sociated Industries of New York 
State V. Department of Labor of 
State of New York, 67 S.Ct. 122, 299 
U.S. 515, 81 L.Ed. 380, rehearing 
denied 67 S.Ct. 926, 301 U.S. 714, 81 
L.Ed. 1365. 

84. U.S.—Carmichael v. Gulf States 
Paper Corporation, Ala., 67 S.Ct. 
868, 301 U.S. 495, 81 L.Ed. 1245, 109 
A.L.R. 1327—Carmichael v. South¬ 
ern Coal & Coke Co., Ala., 67 S.Ct. 
868, 301 U.S. 495, 81 L.Ed. 1245, 
109 A.L.II. 1327. 

Ga.—Cartersville Candle wick v. 
Huiet, 50 S.E.2d 647, 204 Ga. 609. 

Babb V. Huiet, 21 S.B.2d 663, 67 
Ga.App. 861. 

Ill.—John P. Moriarity, Inc., v. Mur¬ 
phy, 65 N,E.2d 281, 387 Ill. 119. 

Me.—^Maine Unemployment Compen¬ 
sation Commission v. Androscoggin 
Junior, 16 A.2d 252, 137 Me. 154. 

Mass.—^Howes Bros. Co. v. Massa¬ 
chusetts Unemployment Compen¬ 
sation Commission, 6 N.E.2d 720, 
296 Mass. 275, certiorari denied 67 
S.Ct 434, 300 U.S. 657, 81 L.Ed. 
867, 

N.T.—Bohlingr V. Corsi, 127 N.Y.S.2d 
691, 264 Misc. 7U, affirmed 118 N.E. 


2d 823, 306 N.Y. 816, appeal dis¬ 
missed 75 S.Ct 35, 348 HS. 802, 99 
L.Ed. 634. 

S.C.—Pickelsimer v. Pratt, 17 S.E.2d 
524, 198 S.C. 225. 

Wash.—Shelton Hotel Co. v. Bates, 
104 P.2d 478, 4 Wash.2d 498. 

84.1 Ala.—Beeland Wholesale Co. v. 
Kaufman, 174 So. 616, 234 Ala. 249. 

Membership or nonmembersfaip in la¬ 
bor organization 

The statute providing that one 
otherwise entitled to unemployment 
benefits shall not lose such right be¬ 
cause of refusal to accept new work 
if as a condition of being so em¬ 
ployed he would be denied right to 
retain membership in any labor or¬ 
ganization is unconstitutional. There 
can b^ no valid classification of per¬ 
sons based on, membership or non¬ 
membership in a labor organization, 
which would operate to differentiate 
rights to receive benefits under the 
statute. 

Ohio.—Chambers v. Owens-Ames- 

Kimball Co., 67 N.E.2d 439, 146 
Ohio St. 659, 165 A.L.'R. 1373. 

84.2 Minn.—^Eldred v. Division of 
Employment and Security, Depart¬ 
ment of Social Security, 295 N.W. 
412, 209 Minn. 68. 

N.J.—Raines v. Unemployment Com¬ 
pensation Commission, 28 A.2d 46, 
129 N.J.Law ,28, affirmed Raines v. 
U. C. C. of New Jersey, 30 A.2d 
31, 129 N.J.Law 387, certiorari de¬ 
nied 63 S.Ct.. 1176, 319 U.S. 757, 87 
L.Ed. 1709—Singer Sewing Mach. 
Co. V. New Jersey Unemployment 
Compensation Commission, 2*7 A.2d 
889, 128 N.J.Law 611, affirmed 31 
A.2d 818, 130 N.J.Law 173. 

Wis.—^Dumore Co. v. Smader, 13 N. 

W.2d 915, 245 Wis. 300. 

SlmuItaixLeoxiB employment not re- 
g.tiired 

Classification of employers which 
defines subject employer as any em¬ 
ploying unit which, in each of three 
calendar quarters in preceding cal¬ 
endar year had in covered employ¬ 
ment four or more workers, as inter¬ 
preted not to require simultaneous 
employment of four persons, has a 
reasonable basis, and is not a dis- ^ 
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crimination resulting in a denial of 
equal protection. 

Ky.—Riehl v. Kentucky Unemploy¬ 
ment Compensation Commission, 
256 S.W.2d 354, 267 S.W.2d 67. 

Old and new employers in same field 
The failure of law to make dis¬ 
tinction between employees who work 
on original construction and those 
who labor in plant's subsequent op¬ 
eration, in determining whether em¬ 
ployer has eight or more employees 
so as to be required to contribute to 
unemployment compensation fund, 
does ' not work an unreasonable dis¬ 
crimination against a new company, 
so as to render the act unconstitu¬ 
tional, even though an older company 
in exactly same field and exactly 
same conditions as to employment 
might be required to make no contri¬ 
butions during period a new company 
would be required to contribute. 

Me.—Maine Unemployment Compen- 
. sation Commission v. Androscoggin 
Junior, 16 A.2d 252, 137 Me. 154. 

84.3 N.J,—Singer Sewing Machine 
Co. V. New Jersey Unemployment 
Compensation Commission, 27 A,2d 
889, 128 N.J.Law 611, affirmed 31 
A.2d 818, 130 N.J.Law 173. 

84.4 Ky.—^Riehl v. Kentucky Unem¬ 
ployment Compensation Commis¬ 
sion, 256 S.W.2d 354, 257 S.W.2d 67. 

84.5 Conn.—^New Haven Metal & 
Heating Supply Co. v. Danaher, 21 
A.2d 383, 128 Conn. 213. 

III.—Zehender & Factor v, Murphy, 
63 N.E.2d 944, 386 Ill. 258. 

Md.—Maryland Unemployment Com¬ 
pensation Board V. Albrecht, 36 A. 
2d 666, 183 Md. 87. 

Mich.—Godsol v. Michigan Unemploy¬ 
ment Compensation Commission, 5 
N.W.2d 519, 302 Mich. 652, 142 
A.L.R. 910. 

Miss.—^Warren Brokerage Co. v. Mis¬ 
sissippi Unemployment Compensa¬ 
tion Commission, 13 So.2d 227, 194 
Miss. 855, followed in Warren Cred¬ 
it Corporation v, Mississippi Unem¬ 
ployment Conapensation Commis¬ 
sion, 13 So.2d 228—^Mississippi Un- 
emnloyment Compensation Com¬ 
mission y. Avent, 4 So.2d 684. 



§ 515(2) CONSTITUTIONAL LAW 

An unemployment compensation act may exempt 
particular classes of employers,7 such as those 
who employ agricultural laborers,84-8 domestic serv¬ 
ants,seamen,insurance agents,^^-'^! or close 

relatives, S4.12 qi* exclude charitable institutions, 
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interstate railways,or the government of the 
United States^^-^S or of any state or political sub-, 
division.Employees may be ineligible for com¬ 
pensation when unemployment is due to voluntarily 
leaving work without good cause.An individ¬ 
ual leaving work because of marital circumstances 
may validly be deemed unavilable for work and 


N.J.—Hillside Holding Corp. v. Divi¬ 
sion of Employment Sec. Dept, of 
Labor and Industry, 110 AL.2d 563, 
33 N.XSuper. 432. 

N.C.—Unemployment Compensation 
Commission v. J. M. Willis Barber 
& Beauty Shop, 15 S.E.2d 4, 219 
N.C. 709. 

Wash.—^Appeal of Tacoma Auto 
Freight Depot, 142 P.2d 485, 19 
Wash.2d 334—State v. Kitsap Coun¬ 
ty Bank, 117 P.2d 228, 10 Wash.2d 
620. 

Xiznployees of contrarCtor or subcoiu 
. tractor 

(1) Section of unemployment com¬ 
pensation act providing that when 
an employing unit contracts with an¬ 
other for work that is part of its 
usual business, employees of the con¬ 
tractor while engaged in such work 
are employees of the employing unit 
is not invalid as violative of equal 
protection of law clause. 

Ga.—Jeffreys-McBlrath Mfg. Co. v. 
Huiet, 27 S.E.2d 385, 196 Ga. 710, 
150 A.L.R. 1200. 

(2) The unemployment compensa¬ 
tion act making a contractor answer- 
able for contributions covering em¬ 
ployees of subcontractors, whom con¬ 
tractor did not hire, does not deny 
equal protection of law to the con¬ 
tractor, where the classification of 
employers and employing units was 
based on a policy and convenience 
that was not arbitrary and the act 
provided for recovery by contractor 
from subcontractor for contributions 
so made. 

N.J.—Raines v. Unemployment Com¬ 
pensation Commission, 28 A.2d 46, 
129 N.J.Law 28, affirmed Raines v. 
U. C. C, of New Jersey, 30 A.2d 31, 
129 N.J.Law 387, certiorari denied 
63 S.Ct. 1176, 319 U.S. 757, 87 L.Ed. 
1709. 

(3) Provision that, where employ¬ 
ing unit contracts with contractor or 
subcontractor for employment which 
is part of its usual trade, profession, 
or business, employing unit shall be 
deemed to employ each individual in 
the employ of each such contractor 
or subcontractor, does not violate the 
equal protection of the law clause of 
Fourteenth Amendment. 

N.J.—Singer Sewing ]\fach. Co. v. 
New Jersey Unemployment Com- 
pensation Commission, 27 A.2d 889. 
128 N.JXaw 611, affirmed 31 A.2d 
818, 130 N.J.Law 173. ‘ 


Ownership of majority of voting 
stock 

Subsection of unemployment com¬ 
pensation law providing for prima 
facie classification of an employing 
unit as successor employing unit oc¬ 
cupying position of predecessor on 
the basis of ownership of majority 
of voting stock sets up a reasonable 
classification based on substantial 
grounds and is not unconstitutional 
as denying employer equal protec¬ 
tion of the law. 

Mo.—Bucklin Coal Mining Co. v. Un¬ 
employment Compensation Com¬ 
mission, 201 S.W.2d 463, 356 Mo. 
313. 

84.6 Ga.—^Independent Gasoline Co. 
V. Bureau of Unemployment Com¬ 
pensation, 10 S.E.2d 68, 190 Ga. 
613, certiorari denied Bureau of Un¬ 
employment Compensation of State 
of Georgia v. Independent Gasoline 
Co.. 61 S.Ct. 175, 311 U.S. 707, 85 
L.Ed. 459. 

84.7 U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 57 S.Ct. 868, 
801 U.S. 495, 81 L.Ed. 1245, 109 A. 
L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala., 57 
S.Ct. 868, 301 U.S. 495, 81 L.Ed. 
1245, 109 A.L.R. 1327, 

84.8 U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 67 S.Ct. 868, 
301 U.S. 496, 81 L.Ed. 1245, 109 A. 
L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala., 67 
S.Ct. 868, 301 U.S. 495, 81 L.Ed. 
1245, 109 A.L.R. 1327. 

Employees of owner or tenant 

Under act exempting agricultural 
labor from the tax, regulation adopt¬ 
ed by administrator that employees 
processing and packing must be em¬ 
ployees of owner or tenant of land 
upon which the crops have been rais¬ 
ed, in order to be exempt, does not 
violate equal protection clause of 
constitution. 

Conn.—Duys & Co. v. Tone, 5 A.2d 
23, 125 Conn. 300. 

84.9 U.S.—Carmichael v. Southern 
Coal «& Coke Co., Ala., 57 S.Ct. 868, 
301 U.S. 495, 81 L.Ed. 1246, 109 
A.L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala., 57 
S.Ct, 868, 301 U.S. 495, 81 L.Ed. 
1245, 109 A.L.R. 1327. 

84.10 U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 57 S.Ct. 868, 
301 U.S. 495, 81 L.Ed. 1245, 109 A. 
L.R. 1327—Carmichael v. Gulf 
States Paper' Corporation, Ala., 67 
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S.Ct. 868, 301 U.S, 495, 81 L.Ed, 
1245, 109 A.L.R. 1327. 

^^Vessel” on navigable waters 

The amendment to unemployment 
compensation act excluding from cov¬ 
erage service performed as oflficer or 
member of crew of vessel on naviga¬ 
ble waters, providing that “vesser 
does not include dredges and auxilia¬ 
ry equipment, does not violate the 
equal protection clause of Four¬ 
teenth Amendment. 

Va.—R. C. Huffman Const. Co. v. Un¬ 
employment Compensation Com¬ 
mission, 36 S.E.2d 641, 184 Va 727. 

84.11 U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala, 57 S.Ct. 868, 
301 U.S. 495, 81 L.Ed. 1246, 109 
A.L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala, 67 
S.Ct. 868, 301 U.S. 495, 81 L.Ed. 

1245, 109 A.L.R. 1327. 

84.12 U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 57 S.Ct. 868, 
301 U.S. 496, 81 L.Ed. 1245, 109 A. 
L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala, 67 
S.Ct. 868, 301 U.S. 496, 81 L.Ed. 

1246, 109 A.L.R. 1327. 

84.13 U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala, 57 S.Ct. 868, 
301 U.S. 496, 81 L.Ed. 1245, 109 
A.L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala, 67 
S.Ct. 868, 301 U.S. 495, 81 L.Ed. 
1245, 109 A.L.R. 1327. 

84.14 U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 57 S.Ct. 868, 
301 U.S. 495, 81 L.Ed. 1245, 109 A 
L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala, 57 
S.Ct, 868, 301 U.S. 495, 81 L.Ed. 
1245, 109 A.L.R. 1327. 

84.15 U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala, 57 S.Ct 868, 
301 U.S. 496, 81 L.Ed. 1246, 109 A. 
L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala., 57 
S.Ct. 868, 301 U.S. 495, 81 L-Ed. 
1245, 109 A.L.B. 1327. 

84.16 U.S.—Carmichael v. Southern 
Coal & Coke Co.. Ala., 57 S.Ct 868, 
301 U.S. 495, 81 L.Ed. 1246, 109 A. 
L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala., 57 
S.Ct 868, 301 U.S. 495, 81 L.Ed. 
1245. 109 A.L.R. 1327. 

84.17 Pa.—Spotts V. Unemployment 
Compensation Bd. of Review, 109 
A.2d 212, 176 PaSuper. 484. 
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hence ineligible for benefits,and one who re¬ 
fuses employment because of a religious belief pre¬ 
cluding work on a certain day may be denied ben- 
efits.^^-^^ Under various other provisions, an em¬ 
ployee may be disqualified from benefits if unem¬ 
ployment is due to a stoppage of work because of 
a labor dispute,^4.20 hut may not be disqualified 
if the labor dispute does not result in such stop¬ 
page ;®4.2i and employees may be denied benefits 
in interim between the termination of a labor dis¬ 
pute and the full resumption of operations because 
of the necessity of making repairs occasioned by 
cessation of operations due to a strike.^4.22 

An unemplo 3 rment compensation act is not invalid 
because it restricts its benefits to the employees of 
those paying the tax;^4.23 nor is the act objection¬ 
able because those who pay the tax may not have 
contributed to the unemployment and may not have 
benefited by the expenditure,^4.24 qj- because it fails 
to distinguish between employers with low unem¬ 
ployment experience and employers with high un¬ 
employment experience.S4.26 For the purpose of 
contribution rates, employers may be classified into 
those having little or no experience with the risk of 
unemployment and those who have experience with 
the risk of unemployment,S4.26 and additional rates 
of contribution may be imposed on employers whose 
payroll increased a specified percentage over a base 
year.S4-27 xhe contribution rate may be based on 
the average annual gross payroll rather than on an 
average annual taxable payroll,S4.28 and the ex¬ 
perience records of two or more employers may be 

84.18 Ill.—Illinois Bell Tel. Co. v. 

Board of Review of Dept, of Labor, 

107 N.B.2d 832, 413 Ill. 36. 

84.19 Ohio.—^Kut v. Albers Super 
Markets, 66 N.E.2d 643, 146 Ohio 
622, appeal dismissed Kut v. Bu¬ 
reau of Unemployment Compensa¬ 
tion of State of Ohio, 67 S.Ct. 86, 

329 U.S. 669, 91 L.Bd. 690, rehear¬ 
ing denied 67 S.Ct. 186, 329 XJ.S. 

827, 91 L.Bd. 702. 

84.20 Mich.—Lawrence Baking Co. 

V. Michigan Unemployment Com¬ 
pensation Commission, 13 N.W.2d 
260, 308 Mich, 198, 164 A.L.R. 660, 
certiorari denied 66 S.Ct. 43, 323 
U.S. 738, 89 L.Bd. 591. 

84.21 Mich,—Lawrence Baking Co. v. 

Michigan Unemployment Compen¬ 
sation Commission, supra, 

54.22 Ind.—Carnegie-Illinois Steel 
Oorp. V. The Review Bd. of The 
Ind. Employment Sec. Division, 72 
N.E.2d 662, 117 Ind.App. 379. 

84.23 U.S.—Carmichael v. Southern 
Coal & Ooke Co., Ala., 67 S.Ct. 868, 

301 U,S. 495, 81 L.Bd. 1246, 109 
A.L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala,, 67 
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used for the purpose of determining the rate of 

contribution. 8 4.2 9 

An applicant for benefits may be required to exe¬ 
cute an affidavit stating that he does not advocate 
and is not a member of a party which advocates 
overthrow of the government by force.^4.30 xhe 
schedule formula by which eligibility of a claimant 
for benefits is fixed and determined may validly be 
changed.S4-3l \ provision authorizing an admin¬ 
istrative official to hold a hearing to determine 
whether the employer is liable for contributions is 
not invalid in that it denies the employer a fair and 
impartial hearing, where the finding of the admin¬ 
istrative official can be no more than a recommenda¬ 
tion and does not amount to a finding until passed on 
by a superior officer or a court if review is 
sought.S4.32 Equal protection of the laws is not 
violated where a court on affirmance of a decision 
of an administrative official can enter judgment on 
which execution may be issued, while another pro¬ 
vision provides only for a lien on the employer's 
personal property where no review of the adminis¬ 
trative decision is sought.S4.33 

§ 516. Regulation of Charges, Prices, and In¬ 
terest 

Legislative regulation of charges, prices, or interest 
may or may not deny equal protection of the laws. 

Equal protection of the laws has been held not to 
be denied by various legislative enactments regulat¬ 
ing charges or prices,84.50 such as regulations of 

appeal dismissed 65 S.Ct 1411, 326 

U. S. 838, 89 L.Bd. 1964. 

Md.—Uelanese Corp, of America v. 

Davis, 47 A.2d 379, 186 Md. 463. 

Minn.—State v. Donovan, 16 Nr.W.2d 
897, 218 Minn. 606. 

84.28 Iowa.—^Merchants Supply Co. 

V. Iowa Employment Sec, Commis¬ 
sion, 16 N,W.2d 672, 235 Iowa 372. 

84.29 Mich.—^Ned’s Auto Supply Co. 
V. Michigan Unemployment Com¬ 
pensation Commission, 20 N.W.2d 
813, 313 Mich. 66. 

84.30 Ohio.—State v. Hamilton, 110 
N.E.2d 37, 92 Ohio App. 285. 

84.31 N.T.—In re Ohlbaum, 93 N.T. 
S.2d 374, 276 App.Div. 804. 

84.32 ■ Ill.—^Murphy v. Cuesta, Rey & 
Co., 45 N.E.2d 26, 381 Ill. 162. 

84.33 Ill.—Murphy v, Cuesta, Rey & 
Co., supra. 

84.50 U.S.—Cities Service Gas Co. v. 
Peerless Oil & Gas Co., Okl., 71 
S.Ct 215, 340 U.S. 179, 95 L.Bd. 
190. 

Vidal V, Fernandez, C.C.A.Puerto 
Rico, 104 P.2d 606, certiorari denied 


S.Ct 868, 301 U.S. 495, 81 L.Bd. 

1245, 109 A.L.R. 1327. 

84.24 U.S,—Carmichael v. Southern 

Coal & Coke Co., Ala., 57 S.Ct 868, 
301 U.S. 495, 81 L.Ed. 1245, 109 A. 
L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala., 57 
S.Ct 868, 301 U.S. 495, 81 L.Ed. 

1245, 109 A.L.R. 1327. 

84.25 U.S.—Carmichael v. Southern 

Coal & Coke Co., Ala., 57 S.Ct 868, 
301 U.S. 495, 81 L.Ed. 1245, 109 A. 
L.R, 1327—Carmichael v. Gulf 
States Paper Corporation, Ala., 57 
S.Ct 868, 301 U.S. 496, 81 L.Ed. 

1245, 109 A.L.R, 1327. 

84.26 Ill.—Conlon Bros. Mfg. Go. v. 

Annunzio, 99 N.E.2d 119, 409 Ill. 

277. 

S.C.—Pickelsimer v. Pratt, 17 S.E.2d 
524, 198 S.C. 225. 

Iiess or more than three hundred dol¬ 
lars in charged benefits 
Minn.—General Mills v. Division of 
Employment and Sec. for Minn., 28 
N.W.2d 847, 224 Minn. 306. 

84.27 Ill.—S. Buchsbaum & Co. v. 
Gordon, ^9 2Sr.E.2d 832, 389 Ill. 49?, 
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insurance rates,si provision of a fair trade act 
making it unfair competition to sell a branded or 
trade-marked commodity at a price less than that 
stipulated in the contract between the producer and 
his vendee,86 or on an order to cease the deceptive 
practice of giving a particular buyer a lower price 
than his competitors by paying a commission to an 
ostensible independent broker who, with the knowl- 
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edge of the seller, turns over the commission, less 
expenses, to the buyer.87 On the other hand, un¬ 
reasonable or discriminatory legislation regulating 
charges and prices constitutes a denial of equal 
protection of the laws.8'7-5 

Milk, Regulations of the prices of milk are gen¬ 
erally regarded as not denying equal protection of 
the laws,S8 where not unreasonably discrimina- 


Vidal V. G-arcia, 60 S.Ct. 139, 308 
U.S. 602, 84 L.Ed. 504. 

Bowles V. Soverinsky, D.C.Mich., 
65 F.Supp. 808. 

Cal.—Carter v. Seaboard Finance Co., 
203 P.2d 758, 33 Cal.2d 664. 

I^.j.—Johnson & Johnson v. Charm- 
ley Drug Co., 95 A.2d 391, 11 N.J. 
526. 

]Sr.T. —Kelly-Sullivan, Inc., v. Moss, 
39 N.T.S.2d 797, 180 Misc. 3, 

Wash.—State v. Sears, 103 P.2d 
337, 4 Wash.2d 200. 

Enforcement of Emergency Price 
Control Act after cessation of hostili¬ 
ties with enemy countries did not de¬ 
prive persons charged with violation 
of the act of equal protection of the 
laws on theory that emergency for 
which it was established had passed, 
since “cessation of hostilities” is not 
equivalent to “end of war” and emer¬ 
gencies giving rise to enactment of 
legislation still exist. 

Xj.s. —Bowles V. Soverinsky, D.C. 
Mich., 65 F.Supp. 808. 

Prohibition of sales at less than cost 

(1) Statutes held valid. 

,0al.—People v. Gordon, 234 P.2d 287, 
105 Cal.App.2d 711. 

La.—Louisiana Wholesale Distribu¬ 
tors Ass’n V, Rosenzweig, 36 So.2d 
403, 214 La. 1. 

Ohio.—Serrer v. Cigarette Service 
Co., Com.Pl., 74 N.E.2d 841, affirm¬ 
ed 74 N.E.2d 853, affirmed 76 N.E.2d 
91, 148 Ohio St. 519. 

(2) Although legislative bodies in 
exercise of police power may, in pub¬ 
lic interest and in promotion of 
economic stability, prohibit sales at 
below cost, legislation enacted to ac¬ 
complish such objects must be so 
phrased as to recognize economies 
and practices whereby one seller can 
sell particular merehandise at lower 
price than competitor and still not be 
chargeable with selling below actual 
cost. 

Ohio.—Serrer v. Cigarette Service 
Co., 76 K.B.2d 91, 148 Ohio St. 619. 

Necessity of hearing and notice 

The fact that regulations of a 
trade or business are promulgated 
by an authorized board, even though 
they include provisions for price-fix¬ 
ing, if the price-fixing is done after 
hearing and notice, will not render 
the regulations violative of equal 
protection clause of the Fourteenth 
Amendinent. 


Fla.—Miami Laundry Co. v. Florida 
Dry Cleaning & Laundry Board, 
183 So. 759, 134 Fla. 1, 119 A.L.R. 
956. 

Eesale of theater tickets 

N.Y.—^Kelly-Sullivan, Inc., v. Moss, 
39 N.Y.S.2d 797, 180 Misc. 3. 

Price of natural gas 

U.S.—Phillips Petroleum Co. v. State 
of Okl., Okl., 71 S.Ct. 221, 340 U.S. 
190, 95 L.Ed. 204—Cities Service 
Gas Co. V. Peerless Oil & Gas Co., 
Okl., 71 S.Ct 216, 340 U.S. 179, 
96 L.Ed. 190. 

Sale of beer 

U.S.—Pfeiffer Brewing Co. v. Bowles, 
Em.App., 146 P.2d 1006, certiorari 
denied 65 S.Ct. 914, 324 U.S. 866, 
89 L.Ed. 1421. 

Employment agency fees 

N.Y.—^Faingnaert v. Moss, 64 N.E.2d 
337, 295 N.Y. 18. 

85. U.S.—German Alliance Ins. Co. 
V. Lewis, Kan., 34 S.Ct. 612, 233 U. 
S. 389, 58 L.Ed. 1011, L.R.A.1915C 
1189. 

Mass.—Century Cab v. Commissioner 
of Ins., 100 N.E.2d 481, 327 Mass. 
652—Brest v. Commissioner of In¬ 
surance, 169 N.E. 657, 270 Mass. 7. 

Ya.—^.®tna Ins. Co. v. Commonwealth 
ex rel. State Corporation Commis¬ 
sion, 169 S.E. 859, 160 Va. 698. 

Classification of compulsory risks 
held valid 

Mass.—Century Cab v. Commissioner 
of Ins., 100 N.B.2d 481, 327 Mass. 
652. 

86. U.S.—Old Dearborn Distributing 
Co. V. Seagram-Distillers Corpora¬ 
tion, Ill., 57 S.Ct. 139, 299 U.S. 183, 
81 L.Ed. 109, 106 A.L.R. 1476—Mc¬ 
Neil V. Joseph Triner Corporation, 
Ill., 67 S.Ct. 139, 299 U.S. 183, 81 
L.Ed. 109, 106 A.L.R 1476. 

Cal.—Max Factor & Co. v. Kunsman, 
65 P.2d 177, 5 Cal.2d 446, affirmed 
Kunsman v. Max Factor & Co., 57 
S.Ct. 147, 299 U.S. 198, 81 L.Ed, 
122 . 

N.Y.—General Elec. Co. v. Masters, 
Inc., 120 N.E.2d 802, 307 N.Y. 229, 
appeal dismissed Masters, Inc. v. 
General Electric Co., 75 S.Ct. 215, 
348 U.S. 892, 99 L.Ed. 701—Lionel 
Corp. V. S. Klein on the Squ^e, 
120 N.B.2d 802, 307 N.Y. 229, appeal 
dismissed S. Klein on the Square 
V. Lionel Corp., 75 S.Ct. 88, first 
case, 348 U.S. 860, 99 L.Ed. 677, 
certiorari denied 75 S.Ct. 88, second 
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case, 348 U.S, 860, 99 L.Ed. 677— 
Raxor Corp. v. Goody, 120 N.E. 2d 
802, 307 N.Y. 229, certiorari denied 
Goody V. Raxor Corp., 75 S.Ct 
88, 348 U.S. 863, 99 L.Ed. 680. 

Guerlain, Inc., v. F. W. Wool- 
worth Co., 9 N.Y.S.2d 886, 170 Misc. 
150. 

General Elec. Co. v. S. Klein-on- 
the-Square, Inc., 121 N.Y.S.2d 37. 
Nonsigner clause of the act is not 
a violation of equal protection under 
the Fourteenth Amendment to the 
federal Constitution. 

N.J.—Lionel Corp. v. Grayson-Robin- 
son Stores, 104 A.2d 304, 15 N.J. 
191, appeal dismissed Grayson-Rob- 
inson Stores v. Lionel Corp., 75 S. 
Ct 87, 348 U.S. 859, 99 L.Ed. 677— 
Johnson & Johnson v. Charmley 
Drug Co., 95 A.2d 391, 11 N.J, 626. 

87. U.S.—Trunz Pork Stores v. Wal¬ 
lace, C.C.A., 70 P.2d 688. 

87.5 Fla.—Liquor Store v. Continen¬ 
tal Distilling Corp., 40 So.2d 371. 
Ohio.—Serrer v. Cigarette Service 
Co., 76 N.E.2d 91, 148 Ohio St. 519. 
Pa.—^Philadelphia School of Beauty 
Culture V. State Bd. of Cosmetolo¬ 
gy, 78 Pa.Dist. & Co. Ill, 62 Dauph. 
Co. 5. 

Necessity of public interest 
Where a trade or business in con¬ 
nection with which services are to 
be performed is not a business af¬ 
fected with a public interest or de¬ 
voted to a public purpose, statutes 
fixing or regulating prices for per¬ 
sonal services are unconstitutional 
as an abridgement of equal protec¬ 
tion provisions. 

Or.—iChristian v. La Forge, 242 P.2d 
797, 194 Or. 450. 

88. U.S.—^U. S. V. Rock Royal Co-op., 
N.Y., 69 S.Ct 993, 307 U.S. 633, 83 
L.Ed. 1446, rehearing denied 60 S. 
Ct ,66, 308 U.S. 631, 84 L.Ed. 626. 
Dairymen’s League Cooperative 
Ass’n V. Rock Royal Co-op., 60 S.Ct 
66, 308 U.S. 631, 84 L.Ed. 526, and 
Metropolitan Cooperative Milk 
Producers Bargaining Agency v. 
Rock Royal Co-op., 60 S.Ct. 67, 308 
U.S. 631, 84 L.Ed. 526—Nebbia v. 
People of State of New York, 64 
S.Ct 505, 291 U.S. 602, 78 L.Ed. 
940, 89 A.L.R. 1469. 

Highland Farms Dairy v. Agnew, 
D.C.Va, 16 F.Supp. 675, affirmed 
67 S.Ct 649, 300 US. 608, 81 L.Ed. 
835. 
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tory.88-5 A Statute allowing a price differential 
in favor of dealers in milk not having a well ad¬ 
vertised trade name is a compliance with, rather 
than a disregard of, the constitutional guaranty of 
equal protection where it conforms to an existing 
trade practice and is but a perpetuation of a clas¬ 
sification created and existing by the action of the 
dealers.^9 Such a statute, however, denies the equal 
protection of the law in so far as it arbitrarily 
and unreasonably discriminates against, and denies 
the benefit of the differential to, persons embarking 
in the milk business after the effective date of the 
statute.^® 

Services of barber, Some,^^ although not all,^^ 
statutes or ordinances fixing, or authorizing a board 
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to fix, or approve agreements fixing, minimum pric¬ 
es to be charged by barbers for their services have 
been held to deny equal protection of the laws. 

Interest and loan charges, A provision of a usury 
law may make such a plain and unwarranted dis¬ 
crimination as to be invalid,or, on the contrary, 
it may have such equal operation,^^ or such a rea¬ 
sonable basis for a classification made thereby, 
as not to deny equal protection of the laws. 

Rents. A law regulating rents in a period of 
emergency has been held not to deny equal pro¬ 
tection of the laws;96 but such a statute is invalid 
where it makes a classification not based on an> 
legitimate distinction germane to the public pun 
pose and object of the legislation.^'^ 


Cal.—^Knudsen Creamery Co. of Cal. 
V. Brock, 234 P.2d 26, 37 Cal.2d 
485. 

Fla.—Miami Home Milk Producers 
Ass’n V. Milk Control Board, 169 
So. 541, 124 Fla. 797. 

Ga.—Holcombe v. Georgia Milk Pro¬ 
ducers Confederation, 3 S.B.2d 705, 
1?8 Ga. 368—Bohannon v. Duncan, 
196 S.B. 897, 185 Ga. 840. 

—State v. Fairmont Creamery 
Co., 202 N.W. 714, 162 Minn. 146, 
42 A.D.K. 548. 

—Boyce v. Kosasco, 287 N.T.S. 
692, 159 Misc. 236. 

Or.—Savage v. Martin, 91 P.2d 273, 
161 Or. 660. 

TfV’is.—State ek rel. Finnegan v. Lin¬ 
coln Dairy Co., 265 N.W. 197, 221 
Wis. 1, rehearing denied 265 I^.W. 
'851, 221 Wis. 1. 

Uniformity of application 
Provisions of Milk Control Act au¬ 
thorizing board to fix prices under 
certain circumstances are not dis¬ 
criminatory because prices fixed are 
not required to be uniform in all 
markets of the state. 

Vt.—State V. Auclair, 4 A.2d 107, 
110 Vt. 147. 

88.5 tJ.S.—^U. S. V. Rock Royal Co¬ 
op., N.T., 59 S.Ct. 993, 307 U.S. 533, 
83 L.Ed. 1446, rehearing denied 60 
S.Ct. 66, 308 U.S. 631, 84 L.Ed. 526, 
Dairymen’s League Cooperative 
Ass’n V. Rock Royal Co-op., 60 S.Ct. 
66. 808 U.S. 631, 84 L.Ed. 526, and 
Metropolitan Cooperative Milk 
Producers Bargaining Agency v. 
Rock Royal Co-op., 60 S.Ct.. 67, 308 
U.S. 631, 84 L.Ed. 626. 

89. U.S.—^Borden’s Farm Products 
Co. V. Ten Eyck. N.Y., 56 S.Ct, 453, 
297 U.S. 251, 80 L.Ed. 669. 

90. U.S.—^Mayflower Farms v. Ten 
Eyck< N,T-., 56 S.Ct. 467„ 297 U.S: 
266, 8p,L.Ed, 675. 

91. Ala,—^City of Mobile v. Rouse, 
App., l73 So. ’254, cettidrari denied 
173 So. 266, 233 Ala. 622. 


Ark.—Noble v. Davis, 161 S.W.2d 189, 
204 Ark. 156. 

Fla.—State ex rel. Fulton v. Ives, 
167 So. 394, 123 Fla. 401. 

Or.—Christian v. La Forge, 242 P. 
2d 797, 194 Or. 450. 

Tenn.—State v. Greeson, 124 S.W.2d 
253, 174 Tenn, 178. 

92. Fla.—McRae v. Robbins, 9 So.2d 
284, 151 Fla. 109. 

La.—Board of Barber Examiners of 
Louisiana v. Parker, 182 So. 485, 
190 La. 214. 

N.M.—^Arnold v. Board of Barber Ex¬ 
aminers, 109 P.2d 779, 45 N.M. 57. 

93. Cal.—^Ex parte Washer, 254 P. 
951, 200 Cal. 598—^Wallace v. Zin- 
man, 254 P. 946, 200 Cal. 685, 62 A. 
L.R, 1341—^Ex parte Sohncke, 82 
P, 956, 148 Cal. 262, 113 Am.S.R. 
236, 2 L.R.A.,N.S., 813, 7 Ann.Cas. 
475. 

94. Minn.—Mesaba Loan Co. v. Sher, 
282 N.W. 823, 203 Minn. 589. 

S.C.—State V. Riddle, 158 S.E. 833, 
160 S,C. 477. 

95. Cal.—^Ex parte Washer, 248 P. 
1068, 78 CaLApp. 759. 

Conn.—Columbus Industrial Bank v. 
Miller, 6 A.2d 42, 125 Conn. 313. 

NY.—In re Public Parks, Borough 
of Queens, City of New York, 17 
N.Y.S.2d 209, 172 Misc. 877, modi¬ 
fied on other grounds 25 N.Y.S.2d 
611, 2'61 App.Div. 936, modified on 
other grounds In re Public Parks 
at Rockaway Beach, City of New 
Tork, 41 N.E.2d 454, 288 NY. 51. 

Tex.—^Watts v. Mann, Civ.App., 187 
S.W.2d 917, error refused. 

12 C.J. p 1172 note‘39. 

Discriminations for or against cor¬ 
porations see supra § 604. 

96. U.S.— Fancher v. Clark, D.C. 
Colo., 127 F.Supp. 462. 

Ulass.—^Russell v. Treasurer and Re- 

' ceiver General, 120 N.E.2d 388, 331 
Mass. 601. • 


N.J.—Jamouneau v. Hamer, 109 A.2d 
640, 16 N.J. 500, certiorari denied 
75 S.Ct. 580, 349 U.S. 904, 99 L.Ed. 
1241. 

NY.—Twentieth Century Associates 
V. Waldman, 63 N.E.2d 177, 294 N 
Y. 571, 162 A.L.R. 197, appeal dis¬ 
missed 66 S.Ct. 492, 326 U.S. 696, 
90 L.Ed. 410, and 66 S.Ct. 493, 326 
U.S. 697, 90 L.Ed. 410—People ex 
rel. Durham Realty Corporation v 
La Petra. 130 NE. 601, 230 N.Y. 
429, 16 A.L.R. 162—People ex rel. 
Brixton Operating Corporation v. 
La Fetra, 130 NE. 601, 230 N.Y. 
429, 16 A.L.R. 162, error dismissed 
42 S.Ct. 47, 257 U.S. 665, 66 L.Ed. 
424. 

Edgar A. Levy Leasing Co. v. 
Siegel, 186 N.Y.S. 5, 194 App.Div. 
482, affirmed 130 NE. 923, 230 N. 
Y. 634, affirmed 42 S.Ct. 289, 258 

U. S. 242, 66 L.Ed. 595. 

Port of N. Y. Authority v. J. E. 
Linde Paper Co., 127 N.Y.S.2d 155, 
205 Misc. 110—^Dekrone v. Bus- 
sitil, 102 N.Y.S.2d 291, 199 Misc. 
70—^Kuperschmid v. Globe Brief 
Case Corp., 68 N.Y.S.2d 71, 185 

Misc. 748. 

Suppus V. Bradley, 101 N.Y.S.2d 
657, affirmed 105 NY.S.2d 48, 278 
App.Div. 337. 

Lease executed before enactment 

Commercial Rent Law, placing lim¬ 
its on rent which may be charged for 
commercial space, is not violative of 
equal protection clause of federal 
Constitution, even as applied to lease 
executed before enactment thereof. 
N.Y.—Twentieth Century Associates 

V, Waldmen, 63 N.Y.S.2d 612, 184 

Misc. 24, affirmed 63 NE.2d 177, 
294 N.Y. 571, 162 A.L.R. 197, ap¬ 
peal dismissed 66 S.Ct. 492, 326 

U.S. 696, 90 L.Ed. 41Q, and 66 S.Ct. 
493, 326 U.S. 697, 90 L.Ed. 410. 

97. Wis.—State v. Railroad Com¬ 
mission of, Wisconsin, 183 N.W. 
687,-174 Wis, 468. 
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§ 517. Regulation of Railroads and Other 
Public Service Companies 

The legislature may make reasonable classifications 
of carriers and other public utilities in regulating them. 

The constitutional guarantee of equal protection 
of the laws is not necessarily denied by: Reasonable 
control and regulation of railroads, motor carriers, 
telegraph companies, public warehouses, and other 
public utilities the administration and enforce- 
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ment of such regulations by a commission ;99 ^ 
classification of utilities into those municipally, and 
those privately, owned and operated and separate 
regulatory treatment thereof or exemption of mu¬ 
nicipally owned utilities from regulations governing 
privately owned utilities a limitation of particular 
regulations to a particular class of utilities, such as 
common carriers,^ railroads,^ or motor carriers^ 
or a particular class thereof or by reasonable 
division of railroads® or of a separation of motor 


98. tr.S.—Southern Ry. Co. v. South 
Carolina Public Service Commis¬ 
sion, D.C.S.C., 31 P.Supp. 707. 

Fla.—Central Truck Lines v. Rail¬ 
road Commission of Florida, 182 
So. 783. 

Ill.—Chicago Junction Ry. Co. v. Illi¬ 
nois Commerce Commission, 107 N. 
E.2d 758, 412 Ill. 579. 

IT.J.—South Orange Ave. Independent 
Bus Owners Ass'n v. Board of Pub¬ 
lic Utility Commissioners, 66 A. 
2d 627, 4 N.J.Super. 191, affirmed 
69 A.2d 22, 3 N.J. 118. 

Va.—^Atlantic & Danville Ry. Co. v. 

Hooker, 74 S.E.2d 270, 194 Va. 496. 
12 C.J. p 1160 notes 55, 56, p 1167 
note 15—51 C.J. p 10 note 42. 
roreign corporatloxLs 
The statute regarding foreign pub¬ 
lic utility corporations, forbidding 
issuance or sale of stock below par, 
regulating payment in property other 
than cash, declaring void stock is¬ 
sued in violation of the statute and 
authorizing proceeding to enforce 
the statute to be brought by attor¬ 
ney general or citizen in name of 
state does not deny equal protection 
of laws. 

Iowa.—State ex rel. "Weede v. Iowa 
Southern Utilities Co. of Delaware, 

2 Nr.W.2d 372, 231 Iowa 784, modi¬ 
fied on other grounds 4 N.W.2d 
869. 

99. U.S.—Charlotte, etc., R. Co. v. 
Gibbes, S.C., 12 S.Ct. 255, 142 U.S. 
386, 35 L.Ed. 1051. 

Md.—^Howard Sports Daily v. Weller, 
18 A.2d 210, 179 Md. 355. 

N.T.—O’Sullivan v, Feinberg, 114 N. 

T.S.2d 515, 201 Misc. 658. 

Wis.—^Pardeeville Elec. Light Co. v. 
Public Service Commission, 17 N. 
W.2d 586, 246 Wis. 504. 

12 C.J. p 1167 note 16. 

Szemption of existing contracts with 
municipalities 

A statute extending the power of a 
commission to street railroad com¬ 
panies, but providing that it shall 
not be construed to impair any valid 
subsisting contract between any mu¬ 
nicipality and any such company, is 
not obnoxious to the equal protec¬ 
tion clause because it subjects fu¬ 
ture contracts to the power of the 
commission and exempts existing 
contracts therefrom, in the absence 
of any showing that the classifica¬ 


tion thereby made Is in fact unrea¬ 
sonable and arbitrary. 

U.S.—Georgia Ry. Sc Power Co. v. 
Town of Decatur, Ga., 43 S.Ct. 
613, 262 U.S. 432, 67 L.Ed. 1065. 
Retirement of stock 
In proceedings for enforcement of 
a plan approved by Securities and 
Exchange Commission for retire¬ 
ment of preferred stock of public 
utility holding company, where two 
classes of preferred stock ranked 
pari passu under company charter, 
neither group of stockholders was 
entitled to priority over the other, 
and where each group was awarded 
investment value of its stock in ac¬ 
cordance with approved methods and 
principles there was no denial of 
equal protection of the laws. 

U.S.—In re Electric Bond & Share 
Co., D.C.N.Y., 95 F.Supp. 492, cer¬ 
tiorari denied Electric Bond & 
Share Co, v. Securities and Ex¬ 
change Commission, 71 S.Ct. 1018, 
341 U.S. 950, 95 L.Ed. 1373. 

1. U.S.—Springfield Gas & Electric 
Co. V. City of Springfield, Ill., 42 
S.Ct 24, 257 U.S. 66, 66 L.Ed. 131. 

Ala.—Birmingham Electric Co. v. 
City of Bessemer, 186 So. 569, 237 
Ala, 240—Culpepper v. Phenix City, 
113 So. 56, 216 Ala. 318. 

Cal.—Jochimsen v. City of Los An¬ 
geles. 202 P. 902, 54 Cal.App. 715. 
Ill.—Springfield Gas & Electric Co. 
V. City of Springfield, 126 N.E. 739, 
292 Ill. 236, 18 A.L.R. 929, affirmed 

42 S.Ct. 24, 257 U.S. 66, 66 L.Ed. 
131. 

Kan.—Kansas Gas & Electric Co. v. 
City of McPherson, 72 P.2d 985, 
146 Kan. 614, appeal dismissed 58 
S.Ct. 752, 303 U.S. 624, 82 L.Ed. 
1087. 

Or.—Yamhill Electric Co. v. City of 
McMinnville, 274 P. 118, 130 Or. 
309, rehearing denied 280 P. 604, 
130 Or. 309, appeal dismissed and 
certiorari denied 50 S.Ct. 159, 280 

U. S. 531. 74 L.Ed. 596. 

Wash.—Moran v. City of Seattle, 38 
P.2d 391, 179 Wash. 555. 

2. U.S.—Chicago & N. W. Ry. Co. 

V. Nye-Schneider-Fowler Co., Neb., 

43 S.Ct 55, 260 U.S. 35, 67 L.Ed. 
115. 

12 C.J. p 1167 note 17. 

3. Ark.—St. Louis, etc., R. Co. v. 
State, 112 S.W. 150, 86 Ark. 518. 
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Mass.—McQuade v. New York Cent 
R. Co., 68 N.E.2d 185, 320 Mass! 
35. 

12 C.J. p 1167 note 18. 

Rail and motor carriers distinguish¬ 
able 

There is a recognized difference be¬ 
tween rail and motor carriers, the 
two modes of transportation jus¬ 
tifying different treatment under sep¬ 
arate classification so that statutes 
treating them separately are not 
violative of the equal protection 
clause of the constitution of the 
United States or the Texas consti¬ 
tution. 

Tex.—^Angelina & Neches River R. 
Co. V. Railroad Commission, Civ. 
App., 246 S.W.2d 928. 

4. Md.—Yarger v. State, 200 A. 731. 
Va.—Brooks Transp. Co. v. City of 

Lynchburg, 37 S.B.2d 857, 185 Va. 
135. 

5. Jitney busses 

Wash.—State v. City of Spokane, 186 
P. 864, 109 Wash. 360. 

12 C.J, p 1167 note 19. 

Sight-seeing busses with guide serv¬ 
ice 

MaSs.—Commonwealth v. Reardon, 
185 N.E. 40, 282 Mass. 345. 
Taxicabs 

U.S.—Packard v. Banton, N.Y., 44 S. 

Ct. 257, 264 U.S. 140, 68 L.Ed. 696. 
Ga.—Bunn v. City of Atlanta, 19 S. 
E.2d 553, 67 Ga.App. 147, certio¬ 
rari denied 63 S.Ct. 73, 317 U.S. 
666, 87 L.Ed. 535, rehearing denied 
63 S.Ct. 323, 317 U.S. 711, 87 L. 
Ed. 566. 

Ill-—Weksler v. Collins, 147 N.E. 797, 
317 Ill. 132, error dismissed 47 
S.Ct. 449, 273 U.S. 779, 71 L.Ed. 
888 . 

Mass.—Sullivan v. Police Com’r of 
City of Boston, 23 N.E.2d 106, 
304 Mass. 113. 

Trucks 

Tenn.—^Hoover Motor Express Co. v. 
Fort, 72 S.W.2d 1052, 167 Tenn. 
628, appeal dismissed 55 S.Ct. 149, 
293 U.S. 529, 79 L.Ed. 638. 

6. Relation of frelglit receipts to 
total receipts 

An act applying only to raUroads 
whose receipts from freight busi¬ 
ness amount to at least one third of 
their total receipts has been sus¬ 
tained. 
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carriers transporting persons or property*^ into class- While the legislature, in regulating common car¬ 
es and separate regulation of each class or an ex- riers, must not violate the constitutional prohibition 
emption of one class from regulations governing an- of denial of equal protection of the laws,8 and any 
other class. regulation of carriers which is unreasonable in it- 


Ind.—Chicago, etc., R. Co. v. State 1 
B. Commn., 87 N.E. 1030, 90 N.E. | 
1011, 173 Ind. 469. I 

Ezemptions of 

(1) Roads less than fifty miles in 
length. 

U.S.—Chicago, etc., R. Co. v. Ar¬ 
kansas, Ark., 31 S.Ct. 275, 219 U. 
S. 453, 55 Ii.Ed. 290—New York, 
etc., R. Co. V. New York, N.Y., 17 
S.Ct. 418, 165 U.S. 628, 41 L.Ed. 
853. 

Ark.— Kansas City Southern R. Co. 
V. State, 174 S.W. 223, 116 Ark. 455. 

(2) Roads less than one hundred 
miles in length. 

Ark.—St. Louis, etc., R. Co. v. State, 
170 S.W. 680, 114 Ark. 486, affirmed 
36 S.Ct. 443, 240 U.S. 618, 60 L.Ed. 
776. 

(3) Mountain roads. 

Colo.—Consumers’ League v. Colora¬ 
do, etc., R. Co., 125 P. 677, 53 Colo. 
54, Ann.Cas.l914A 1168. 

(4) Tramroads, mill roads, and 
roads engaged principally in lumber 
or logging transportation in connec¬ 
tion with mills. 

Ga.—^Altantic Coast Line R, Co. v. 
State, 69 S.E. 725, 135 Ga. 545, 
32 L.R.A..N.S., 20, affirmed 34 S. 
Ct. 829, 234 U.S. 280, 68 L.Ed. 1312. 

7. U.S.—^BrasheAr Freight Lines v. 

Hughes, E.C.I11., 26 P.Supp. 908. 
Fla.—Riley v. Lawson, 143 So. 619, 
106 Fla. 621. 

Several classes 

There are sufficient differences be¬ 
tween a “certified operator” or com¬ 
mon carrier, a “contract hauler” op¬ 
erating between fixed termini or over 
a regular route, a “for hire carrier” 
or odd job man engaged in casual 
hauling, and a “private carrier” en¬ 
gaged in the transportation in his 
own motor vehicle, of property sold 
or to be sold by- him, to justify sep¬ 
arate regulation or the making of 
certain regulations applicable to one 
or more, but less than all, of the 
classes. 

US.—^Deppman v. Murray, D.C.Wash., 
5 P.Supp. 661. 

Eivision into common and private 
carriers 

Wash.—State v. Inland Forwarding 
Corporation, 2 P.2d 888, 164 Wash. 
412. 

Common or contract carrier; definite 
routes or lack thereof 

(1) The legislature may classify 
common carriers by motor vehicle so 
that more burdens will be placed on 
those having fixed termini or regular 
routes than on others, and so that 
more burdens are placed on common 
carriers than on contract carriers, 


Ala.—^Alabama Public Service Com¬ 
mission V. Jones, 182 So. 452. 

(2) For purposes of legislation, 
jitney busses operating over particu¬ 
lar routes properly form a class dis¬ 
tinct from taxicabs and other serv¬ 
ice cars operating without any defi¬ 
nite routes. 

Ind.—^Dennsr v. City of Muncie, 149 
N.E. 639, 197 Ind. 28. 

Carriage for owner of vehicle or oth¬ 
ers 

(1) A classification of private car¬ 
riers, as distinguished from those 
carrying their own goods, as trans¬ 
portation companies, has a natural 
or inherent basis, and so is not lack¬ 
ing in uniformity. 

Cal.—^Holmes v. Railroad Commis¬ 
sion of California, 242 P. 486, 197 
Cal. 627, 

(2) In dealing with the problem of 
safety of the highways, as in other 
problems of motor transportation, 
the state may adopt measures which 
favor vehicles used solely in the 
business of their owners as distin¬ 
guished from those operated for hire 
by carriers who use the highways as 
their place of business. 

U.S.—-Bradley v. Public Utilities 
Commission of Ohio, 53 S.Ct. 677, 
289 U.S. 92, 77 L.Ed. 1053, 85 A.L.R. 
1131. 

Substitution of autobuses for trolley 
buses 

Statute providing that whenever 
the Board of Public Utility Commis¬ 
sioners has approved the substitu¬ 
tion of trolley buses on any line of a! 
street railway the company may, with 
the approval of such board, utilize, in 
lieu of such vehicles, auto buses does 
not deprive persons who operate bus¬ 
es in competition with buses operated 
by street railway company of equal 
protection of law because such per¬ 
sons must obtain approval of munici¬ 
pality whereas street railway compa¬ 
ny does not. 

N.J.—Public Service Coordinated 
Transport v. Newark-Elizabeth In¬ 
dependent Bus Owners Ass’n, 69 A. 
2d 22, 3 N.J. 118. 

Exemptions of 

(1) Motor vehicles not principally 
engaged in the transportation of 
property for hire. 

U.S.—H. P. Welch Co. v. State of 
New Hampshire, N.H., 59 S.Ct. 438, 
306 U.S, 79, 83 L.Ed. 500. 

(2) Shippers or owners transport¬ 
ing their own commodities. 

U.S.—H. P. Welch Co. v. State of 
New Hampshire, supra. 

Stephenson v. Binford, Tex., 53 
S.Ct. 181, 287 U.S. 251, 77 L.Ed. 

1 288, 87 A.L.R. 721. 
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Me.—state v. King, 188 A. 775, 135 
Me. 5. 

Wash.—Elkins v. Schaaf, 102 P.2d 
230, 4 Wash.2d 12. 

(3) Newspaper trucks. 

U.S.—Schwartzman Service v. Stahl, 
D.C.MO., 60 P.2d 1034. 

Me.—State v. King, supra. 

(4) School busses. 

U.S.—^Louis V. Boynton, B.C.Kan., 63 
F.2d 471. 

N.J.—People’s Rapid Transit Co. v. 
Atlantic City, 144 A. 630, 105 N.J. 
Law 286, affirmed Parlor Car De¬ 
luxe Coach Co. V. Atlantic City, 149 
A. 893, 106 N.J.Law 587, 

(5) Motor vehicles without definite 
routes. 

N.J.—^People’s Rapid Transit Co. v. 
Atlantic City, 144 A. 630, 105 N.Y. 
Law 286, affirmed Parlor Car De¬ 
luxe Coach Co. V. Atlantic City, 
149 A. 893, 106 N.J.Law 587. 

(6) Vehicles operating within mu¬ 
nicipality and contiguous territory. 
US.—H. P. Welch Co. v. State of 

New Hampshire, N.H., 59 S.Ct. 438, 
306 US. 79, 83 L.Ed. 500. 

Louis V. Boynton, D.C.Kan., 53 
F.2d 471. 

Deppman v. Murray, D.C.Wash., 
5 F.Supp. 661. 

Me.—State v. King, 188 A. 775, 135 
Me. 5. 

Tenn.—Hoover Motor Express Co. v. 
Fort, 72 S.W.2d 1052, 167 Tenn. 628, 
appeal dismissed 55 S.Ct. 149, 293 

U. S. 629, 79 L.Ed. 638. 

(7) Vehicles transporting freight 
for hire. 

Tex.—Reed v. City of Waco, Civ.App., 
223 S.W.2d 247, error refused. 

(8) Autobuses using state high¬ 
ways on journeys from points outside 
the state to other points outside the 
state. 

N.J.—^Lakewood Express Service v. 
Board of Public Utility Com’rs, 60 
A.2d 298, 137 N.J.Law 440, revers¬ 
ed on other grounds 61 A.2d 730, 1 
N.J. 45, 7 A.L.R.2d 1259. 

8. Fla.—^Atlantic Coast Line R. Co. 

V. State, 143 So. 255, 106 Fla. 278. 
10 C.J. p 53 note 85. 

Dissolution, of holding company 
Statute dissolving the Boston Rail¬ 
road Holding Company and providing 
that no purchaser or distributee 
should hold more than five per cent 
of the voting power of the Boston 
and Maine Railroad, is not unconsti¬ 
tutional on ground that it denies 
equal protection of laws to the hold¬ 
ing company and the New York, New 
Haven and Hartford Railroad which 
I have control of 26.2 per cent of vot- 
1 ing power in the Boston and Maine 
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self, or whicli contains arbitrary discriminations 
between persons or corporations similarly situated, 
is void as a denial of the equal protection of the 
laws,^ nevertheless the legislature is vested with a 
wide discretion in regulating public utilities, and the 
court will not interfere merely because its exercise 
has produced inequality, which is the result of every 
selection of subjects or persons for regulation, but 
only when it has produced an inequality which is 
actually and palpably unreasonable and arbitrary.'^® 
The fact that enforcement of a regulation of jitney 
busses will involve a benefit to a street railroad 
company does not preclude a city from making the 
regulation.il 

Exemption of vehicles transporting products of 
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farm or forest. An exemption of motor vehicles 
engaged in the transportation of farm products and 
the like is invalid as between motor carriers doing 
the same business in the same way;i2 but this rule 
may not extend to a provision which is construed 
merely to put carriers of such products in another 
class and not to afford an entire exemption;!3 and 
statutes which either expressly or by construction 
or application are limited to farmers, dairymen, and 
the like transporting their own products and, at the 
most, only occasionally transporting the products of 
others for hire, are valid.i4 An exemption in favor 
of those hauling logs and lumber from the forest 
to mills or shipping points relates to a limited class 
of transportation and does not appear to be un- 
reasonable.15 So also, an exemption of motor 


Railroad, because of the fact that 
Pennroad Corporation which held ap¬ 
proximately 19 per cent of the vot¬ 
ing power in the Boston and Maine 
Railroad, was not affected in its 
rights to sell its holdings by the five 
per cent provision of the act 
Mass.—^Delaware & Hudson Co. v. 
Boston R. R. Holding Co., 81 N.E. 
2d 553, 323 Mass. 282, appeal dis¬ 
missed 69 S.Ct 746, 336 U.S. 932, 93 
L.Ed. 1092. 

Telegraphs and telephones 
The power of the state to regulate 
and control telegraph and telephone 
companies is subject to the constitu¬ 
tional. guarantees against denial of 
the equal protection of the laws. 
U.S.—Western Union Tel. Co. v. My- 
att, C,C.Kan., 98 F. 335. 

62 C.J. p 89 note 65. 

9. U.S.—Hines v. Clarendon Levee 
Dist, D.O.Ark., 264 F. 127—Louis¬ 
ville, etc., R. Co. V. Alabama R. 
Commn., C.C.Ala., 191 F. 757. 

Del.—Smith v. Baltimore & O. R. Co., 
85 A.2d 73, 7 Terry 441. 

Fla.—^Atlantic Coast Line R. Co. v. 
Ivey, 5 So.2d 244, 148 Fla. 680, 139 
A.L.R. 973. 

La.—^Vicksburg, & & P. Ry. Co. v. 
Louisiana Public Service Commis¬ 
sion, 107 So. 894, 160 La. 1028. 

Ohio.—Floyd & Co. v. Cincinnati Gas 
& Elec. Co., App., 120 N.E.2d 696. 
Tenn.—City of Memphis v. Enloe, 214 
S.W. 71', 141 Tenn. 618. 

Conferring arbitrary power on of¬ 
ficials 

(1) An ordinance passed by a mu¬ 
nicipal corporation purporting to 
regulate the jitney business, but 
which does not prescribe any rules 
or conditions for the exercise of such 
regulation to which all similarly situ¬ 
ated may conform, and confers a nak¬ 
ed arbitrary power on the mayor and 
board of commissioners, is void. 

Okl.—City of Tulsa v. Thomas, 214 

P. 1070, 89 Okl. 188. 

(2) The summary dismissal of a 
raili:oad"s aipplication to discontinue 


passenger trains whose operation en¬ 
tailed substantial operating losses, 
without according railroad a hearing 
was arbitrary and unreasonable and 
denied the railroad the equal protec¬ 
tion of the law, and provision of the 
Illinois Public Utilities Act and the 
Illinois Commerce Commission's or¬ 
der requiring reinstatement of rail¬ 
road’s passenger trains which were 
operated at a substantial loss as a 
condition precedent to a hearing on 
the railroad’s, application to discon¬ 
tinue such trains were invalid. 

U.S.—Chicago, B. & Q. R. Co. v. Illi¬ 
nois Commerce Commission, D.C. 
Ill., 82 F.Supp. 368. 

(3) Where it appeared that there 
was no public necessity present for 
operation of passenger train daily in 
each direction between two points, 
and that such trains could be operat¬ 
ed only at a great loss to railroad 
company, order of Public Service 
'Commission requiring railroad to op¬ 
erate such trains was arbitrary and 
unreasonable, and denied to rail¬ 
road company equal protection of 
the laws. 

U.S.—Ann Arbor R. Co. v. Michigan 
Public Service Commission, D.C. 

- Mich., 91 F.Supp. 668. 

Application of statute to public car¬ 
riers on highways 
Where the purpose of a statute is 
to protect the state’s highways and 
insure the public safety, there can 
be no valid reason for applying it to 
one class of public carriers and not 
to another when both use a high¬ 
way in the same way, damage it in 
the same way, and create the . same 
hazards. ^ . ,, , 

Md.—Parlett Co-operative v. Tidewa-i 
ter Lines, 165 A. 313, 164 Md. 405. 

10. U.S.—^Arkansas Natural Gas , Co. 

V. Arkansas Railroad Commission, 
Ark., 43 S.Ct. 387, 261 U.S, 379, 67 
L.Ed. 705. ; 

11. Ind.—^Denny v. City of Muncie, 
149 N.E. 639, 197 Ind. 28. 

12. U.S.—Smith V. Cahoon, Fla, 61 
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S.Ct. 582, 283 U.S. 653, 75 L.Ed 
■ 1264. 

Cal.—Franchise Motor Freight Ass’n 
V. Seavey, 235 P. 1000, 196 Cal. 77 
Ky.—Priest v. State Tax Commis¬ 
sion, 80 S.W.2d 43, 268 Ky. 391 . 

13. U.S.—^Deppman v. Murray, D.C 
Wash., 6 F.Supp. 661. 

14. U.S.—Hicklin v. Coney, S.C., U 
S.Ct. 142, 290 U.S. 169, 78 L.Ed. 247. 

Colo.—Bushnell v. People, 19 p,2d 
197^ 92 Colo. 174, followed in Kirp'- 
ble y: jPeople, 19 P.2d 208, 92 Colo. 
197, and Ludlow v. People, 19 P.2(i 
210, 92 Colo. 195. 

Exemption applied to transportatioa 
by farmers on cooperative plan 
U.S.—Schwartzman Service v. Stahl, 
D.C.Mo., 60 F.2d 1034. 

Exemption of trucks of creamery 
companies picking up dairy products 
from farms and dairy ranches and 
transporting them to creameries 
without compensation is justified on 
the ground that the trucks are not 
operated for hire or consideration, 
as well as on the ground that it 
tends to reduce the traffic which 
would otherwise exist if each farm¬ 
er, as an exempt carrier, transported 
his own dairy , products to a cream¬ 
ery. 

Or.—Anderson v. Thomas, 26 P.2d 
60, 144 Or. 672. 

Nature and general application of 
re^rulatlon 

An exemption of farmers and pro¬ 
ducers of fajrm products transport¬ 
ing their own products has been held 
valid when contained in a require¬ 
ment that motor carriers generally 
carry liability insurance, but not 
wheU) contained in a regrulation de¬ 
signed to promote public safety and 
applicable generally to all motor ve¬ 
hicles,' epcqept private passenger ve¬ 
hicles, 

TJ.S,—Louis y. Boynton, D,C.EAn., 
63 F.2d 471. 

15. U.S.—Hicklin v. Coney, S.C., 54 
S.Ct. 142, 290 U.S. 169, 78 LiEd. 247. 
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vehicles while engaged exclusively in the transporta¬ 
tion of fresh fruits and vegetables from farms to 
canneries during the canning or packing season is 
valid as dealing with a particular kind of transporta¬ 
tion which is sui generis and reasonably distinctive 
from general transportation, at least in a state 
where, owing to early frosts and road conditions, 
the period for transporting these perishable products 
from farms to canneries is of exceedingly short 
duration.^ ^ 

Exemption of vehicles transporting farm imple¬ 
ments. An exemption of the transportation of farm 
implements by motor truck may be invalid but 
it is otherwise as to an exemption which is con-’ 
strued to be limited to the movement or operation 
of farm machinery or equipment on its own 
wheels.^^ 

§ 518 . - Particular Regulations 

Many particular regulations of railroads and other 
public service companies have been held not to deny equal 
protection of the laws, although it has been held other¬ 
wise as to a few regulations. 

No denial of equal protection of the laws, or ar¬ 
bitrary classification or discrimination, is made by 
statutes prohibiting the licensing of public utilities 
for duplication of service without the acquisition of 
a certificate of necessity^^ or providing that public' 
utilities shall keep books in a certain manner, 
carry a depreciation account, and not issue stocks 
without the consent of a specified commission.^® 

Cotton gins. In a statute declaring cotton gins 
to be public utilities and requiring a license or per¬ 
mit for their operation, an exception, from a re¬ 
quirement of a showing of public necessity as a 
condition precedent to obtaining a license, of a gin 
to be run cooperatively does not deny equal protec¬ 


tion of the laws^i as applied to a cooperative as¬ 
sociation organized as a corporation without capital 
stock and not conducted for profit; but it is other¬ 
wise as applied to a cooperative company organ¬ 
ized as a corporation which is allowed to have 
capital stock, do business for others, make profits, 
and declare dividends, such a corporation being in 
no sense a mutual association and there being no 
real or substantial differences, having a reasonable 
relation to the subject of the legislation, which 
warrants the application of different rules to such 
a corporation and a natural person when both are 
doing the same business with the general public 
to the same end, namely, that of reaping profits.^^ 

Gas and electric companies are not improperly dis¬ 
criminated against or denied equal protection of the 
laws by a statute requiring them to furnish gas and 
current on application^^ or, it seems, in some cases, 
by a refusal of a commission to permit them to issue 
securities against certain property.^^ A statute pro¬ 
viding for the regulation and sale of electricity in 
one county is not invalid although the electric 
utilities in that county are subjected to burdens not 
imposed by the state on other electric utilities in 
other counties.24*5 A statute authorizing a gas and 
electric company owning a specified amount of the 
stock of another company to merge with the other 
company does not deny the stockholders of the other 
company equal protection of the laws.^^-l® While 
the policy expressed in the Tennessee Valley Au¬ 
thority Act, 16 U.S.C.A. § 831i, of giving preference, 
in the sale of surplus power, to states, counties, mu¬ 
nicipalities, and epoperative organizations not or¬ 
ganized or doing business for profit, discriminates 
against most power companies, it appears to be with¬ 
in the right of a seller to choose his customers.^S 


Me.—State v. King, 188 A. 775, 135' 
Me. 5. 

Partial exemption and different reg¬ 
ulation 

The court has upheld a statute 
making a person , engaged in the 
transportation of logs, poles, piling, 
or rough lumber by motor vehicle 
from the point of origin to mill, re¬ 
tail yard, point of consumption, or 
railroad shipping point, a special car¬ 
rier, exempting him from some, al¬ 
though not all, regulations, and sub¬ 
jecting him, in some instances, to 
modified or somewhat different regu¬ 
lations. 

■Or.—Anderson v. Thomas, 26 P.2d 60, 
144 Or. 572. 

16. Me.—State v. King, 188 A. 776, 
135 Me. 5. 

17. Cal.—^Franchise Motor Freight 
Ass’n V. Seavey, 236 P. 1000, 196 
Cal. 77. 


18. U.S,—^Louis V. Boynton, D.C. i 
Kan., 53 F.2d 471. 

19. Ind.—Farmers’ & Merchants' Co¬ 
op. Telephone Co., Boswell, Ind., 
V. Boswell Telephone Co., 119 N.E. 
613, 187 Ind. 371. 

20. Tenn,—City of Memphis v. En- 
loe, 214 S.W. 71, 141 Tenn. 618. 

21. Okl.—Choctaw Cotton Oil Co. v. 
Corporation Commission of Okla¬ 
homa, 247 P. 390, 121 Okl. 61, fol¬ 
lowed in In re Farmers’ Co-op. 
Gin Co. of Bokchito, 251 P. 729, 122 
Okl. 115. 

22. U.S.—^Frost V. Corporation Com¬ 
mission of State of Oklahoma, Okl., 
49 S.Ct. 235, 278 U.S. 515, 73 L.Ed. 
4^3. 

23. Cal.—^Hansen v. Vallejo Electric 
Light «& Power Co., 188 P. 999, 182 
Cal. 492. 

24. Contributed property 

, In one case it was held originally 
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that equal protection of the laws is 
not denied by the refusal of a com¬ 
mission to permit an electric com¬ 
pany to issue securities against con¬ 
tributed property. On rehearing the 
court did not again discuss the ques¬ 
tion of equal protection of the laws, 
but indicated that such, refusal, al¬ 
though proper so long as special 
rights on the part of donating cus¬ 
tomers continue to exist, is improper 
after the termination of such rights. 
Wis.—^Wisconsin Hydro-Electric Co. 
V. Railroad Commission of Wiscon¬ 
sin, 243 N.W. 322, 208 Wis. 348. 
24.5 Fla.—^Florida Power Corp. v. 
Pinellas Utility , Bd., 40 So.2d 350, 
rehearing denied 40 So.2d 844. 
24.10 N.T.—^Beloff V. Consolidated 
Edison Co. of N. Y., 87 N.E.2d 561, 
300 H.Y, 11. 

25. U.S.—Georgia Power Co. v. Ten¬ 
nessee Valley Authority, B.C-Ga., 
14 F.Supp; 673. 
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Motor carriers. The use of public streets and 
highways for the conduct of the business of a com¬ 
mon carrier for hire is a mere privilege which 
may be granted or withheld by the state or mu¬ 
nicipality without violating the equal protection 
clauses of the federal and state constitutions.^® 
Equal protection of the laws is not denied by re¬ 
quiring a motor carrier to obtain a permit, consent, 
or certificate of public convenience and necessity,^^ 
by a statute declaring that two or more certificates 
granted to the same operator are to be treated as 
one, to authorize transportation between the two 
extreme termini mentioned in the certificates,is¬ 
suing only one certificate of convenience and neces- 
sity28 and denying certificates to subsequent appli- 
cants,29 or granting certificates as of right to, and 
only to, carriers who were operating in good faith 
on, or have provided adequate, responsible, and 
continuous service since, a specified date,30 or au¬ 
thorizing new certificates based on old permits in 
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effect on a specified date.®®*^ However, where pro¬ 
vision is made for the issuance of permits or li¬ 
censes on specified terms and conditions, it is an un¬ 
constitutional administration of the law and a 
denial of the equal protection thereof to deny per¬ 
mits or licenses to persons who are willing to com¬ 
ply with the terms and conditions.®^ 

It is proper to limit the working hours of driv¬ 
ers or operators;®® and, with the exception of a 
provision making a bond a lien on the real estate 
of a personal surety,®® statutes or ordinances re¬ 
quiring motor carriers, or definite classes thereof, 
to file indemnity bonds or insurance policies®^ issued 
by companies authorized to do business in the 
state®®, are held not to deny equal protection of the 
laws. An ordinance may prohibit any motor bus 
from stopping in a city to receive or discharge pas¬ 
sengers except at designated points, unless the 
operator has a franchise from the city.®®-® 


26. U.S.—Schwartzman Service v. 
Stahl, D.C.Mo., 60 F.2d 1034— 
Sang-er v. Lukens, D.C.Idaho, 24 F. 
2d 226, reversed on other grounds, 
C.aA., 26 F.2d 855. 

Cal.—Ex parte G-raham, 269 P. 183, 
93 Cal.App. 88. 

Ga.—Schlesinger v. City of Atlanta, 
129 S.E. 861, 161 Ga. 148. 

27. XJ.S.—Stephenson v. Binford, D. 
C.Tex., 53 P.2d 509, affirmed 53 S. 
Ct. 181, 287 U.S. 251, 77 L.Ed. 288, 
87 A.L.R. 721. 

Fla.—Stewart v. Mack, 66 So. 2d 811 
—^Riley v. Lawson, 143 So. 619, 106 
Fla. 521. 

Minn,—State v. Le Febvre, 219 N.W. 
167, 174 Minn. 248. 

Mont.—Barney v. Board of Railroad 
Comers, 17 P.2d 82, 93 Mont. 115. 
Ohio.—Sylvania Busses v. City of 
Toledo, 160 N.E. 674, 118 Ohio St. 
187. 

Va.—Gruber v. Commonwealth, 125 
S.E. 427, 140 Va. 312. 

Wis.—Clintonville Transfer Line v. 
Public Service Commission, 21 N. 
W.2d 5, 248 Wis. 69. 

Showing existing facilities not ade- 
(luate 

Order of public service commission 
granting railroad certificate of pub¬ 
lic convenience and necessity to op¬ 
erate as a motor common carrier 
of property in intra-state commerce 
along its rail lines did not deny to 
motor truck operators equal protec¬ 
tion of the laws, although under 
motor carrier law of West Virginia 
railroad was relieved of burden of 
establishing as a condition precedent 
to issuance of such a certificate that 
service furnished by existing, trans¬ 
portation facilities was not reason¬ 
ably efficient and adequate, and even 
though motor carrier applicants for 


enlargement, modification, or exten¬ 
sion of certificate of public conven¬ 
ience and necessity are required to 
demonstrate that existing facilities 
are not reasonably efficient and ade¬ 
quate. 

U.S.—^West Virginia Motor Truck 
Ass’n V. Public Service Commis¬ 
sion of W. Va., D.aW.Va., 123 F. 
Supp. 206. 

27.5 Tenn.—Johnson Freight Lines 
V. Davis, 123 S.W.2d 820, 174 Tenn. 
51. 

Certificates issued before and after 
statute enacted 

The statute is not discriminatory 
on ground that it is applicable only 
to truck owners obtaining certificates 
prior to passage of statute but is 
applicable where the commission has 
issued two or more certificates at 
any time, either before or after the 
enactment of the statute. 

Tenn,—Johnson Freight Lines v. 
Davis, supra. 

28. U.S.—^Arneson v. Denny, D.C. 
Wash., 25 F.2d 988. 

Neb.—Council Bluffs Transit Co. v. 
City of Omaha, 49 N.W.2d 463, 154 
Neb. 717. 

29. US.—Bradley v. Public Utilities 
Commission of Ohio, Ohio, 53 S.Ct. 
577, 289 U.S. 92, 77 L.Ed. 1053, 85 
A.L.R. 1131. 

Neb.—Council Bluffs Transit Co. v. 
City of Omaha, 49 N.W.2d 453, 
154 Neb. 717. 

30. US.—Stanley v. Public Utilities 
Commission of Maine, Me., 65 S. 
Ct. 628, 295 U.S. 76, 79 L.Ed. 1311. 

Va,—J. E. Sheets Taxicab Co. v. 
Commonwealth, 125 S.E. 431, 140 
Va, 325—Gruber v. Commonwealth, 
125 S,E. 427, 140 Va, 312. 
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30.5 Tex.—Railroad Commission v.. 
Texas & P. Ry. Co., 157 S.W.2d 622, 
138 Tex. 148. 

31. Ga.—Mc'Whorter v. Settle, 43- 
S.B.2d 247, 202 Ga, 334—Schlesin¬ 
ger V. City of Atlanta, 129 S.E. 861, 
161 Ga. 148. 

32. US.—H. P. Welch Co. V. State* 
of New Hampshire, N.H., 59 S.Ct., 
438, 306 US. 79, 83 L.Ed. 500. 

Brashear Freight Lines v. 
Hughes, D.C.Ill., 26 F.Supp. 908— 
Deppman v. Murray, D.C. Wash., 

5 F.Supp. 661. 

33. Ill.—Checker Taxi iCo. v. Collins, 
151 N.E. 675, 320 Ill. 605. 

34. U.S.—Continental Baking Co. v,. 
Woodring, D.C.Kan., 65 F,2d 347, 
affirmed 52 S.Ct 595, 286 U.S. 352, 
76 L.Ed, 1165, 81 A.L.R. 1402—Al- 
kazin V. Wells, D.C.Fla., 47 ^2^ 
904. 

Brashear Freight Lines v. 
Hughes, D.C.Ill., 26 F.Supp. 908— 
Deppman v. Murray, D.C.Wash., 5. 
F.Supp. 661. 

Ill.—Checker Taxi Co. v. Collins, 151 
N.E. 675, 320 Ill. 605—Weksler v. 
Collins, 147 N.E. 797, 317 Ill. 132; 
error dismissed 47 S.Ct. 449, 273 U. 
S. 779, 71 L.Ed. 888. 

NT.—People v. Martin, 197 NTS. 
28, 203 App.Div. 423, affirmed ISO” 
NE. 730, 235 NT 550. 

Tex.—^Ex parte Schutte, 42 S.W.2d 
262, 118 Tex.iCr* 182. 

35. U.S.—Sprout v. City of South. 
Bend, Ind., 48 S.Ct 502, 277 US. 
163, 72 L.Ed. 833, 62 A.L.R. 45,. 
mandate conformed to 162 N.E. 64, 
200 Ind. 162. 

35.5 Tex.—Town of Ascarate v. Vil-- 
lalobos. 223 S.W.2d 945, 148 Tex.. 
254. 
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Railroad companies may be required, without 
denial of equal protection of the laws, to: Fence 
their tracks or rights of way, maintain cattle 
guards, etc.,^® although statutes authorizing the re¬ 
covery of double damages plus attorney’s fees for 
animals killed on an unfenced railroad right of way, 
without proof of negligence, are invalid as denying 
equal protection of the law;S6-5 eliminate grade 
crossings open streets under their tracks con¬ 
struct and keep in repair viaducts over their 
tracks maintain gates at street or highway 
crossings make certain signals on approaching 
a crossingconstruct warning devices main¬ 
tain interlocking plants at railroad crossings pro¬ 
vide a uniform cap for employees whose duties 
relate to the transportation of passengers or their 
baggage cease the operation on certain streets 
of a city remove their tracks from certain places 
in the interest of the public safety conform to 
reasonable regulations as to the movement and speed 
of trains within the limits of a city;^5 equip loco- 
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motives with a certain kind of headlights;^® heat 
cars in a certain way;^7 maintain reasonable con¬ 
veniences at stations maintain an agent at a 
station doing sufficient business annually to justify 
it;'^9 post notices of all trains that are late;^® fur¬ 
nish adequate telephone connections between their 
offices and the local telephone exchange ,*^'i furnish 
reasonably adequate facilities and service for the 
transportation of freight and passengers52 and the 
removal of freight from railroad premises trans¬ 
port goods without unreasonable delay “trace” 
delayed shipments make reasonably prompt set¬ 
tlement of claims by shippers;®® employ a certain 
number of brakemen or helpers in freight train or 
switching crews erect and maintain buildings or 
sheds at important points for the protection of em¬ 
ployees against inclement weather while repairing 
railroad equipment;®® serve conflicting interests 
without preference ;®9 build a siding to an eleva¬ 
tor;®® construct and maintain physical connections, 
switches, etc., at intersections with other rail- 


36. Ala.—^Ex parte Hines, 87 So. 691, 
205 Ala. 17. 

Kan.—Union Pac. R. Co. v. Court of 
Industrial Relations, 224 P. 51, 115 
Kan. 545. 

Neb.—Middaugh v. Chicago & N. W. 

R. Co., 208 N.W. 139, 114 Neb, 438. 
12 C.J. p 1168 note 22. 

36.5 Fla.—^Atlantic Coast Line R. 
Co. V. Ivey, 5 So.2d 244, 148 Pla. 
680, 139 A.L.R. 973. 

37. U.S.—Lehigh Valley R. Co. v. 
Board of Public Utility Com'rs, N. 
J., 49 S.Ct 69, 278 U.S. 24, 73 L. 
Ed. 161, 62 A.L.R, 805. 

Ala.—City of Birmingham v. Louis¬ 
ville & N. R Co., 112 So. 742, 216 
Ala. 178. 

38. Kan.—^Emporia v. Atchison, etc., 
R, Co., 129 P. 161, 88 Kan. 611. 

39 . U.S.—Chicago, B. & Q. R. Co. v. 
State of Nebraska ex rel. City of 
Omaha, Neb., 18 S.Ct. 513, 170 U.S. 
57, 42 L.Bd. 948. 

40 . Iowa,—Council Bluffs v. Illinois 
Cent. R. Co., 138 N.W. 891, 158 
Iowa 679. 

41 . S.C.—^Drennan v. Carolina Div. 
Southern R. Co., 75 S.E. 45, 91 S.C. 
507. 

41.5 N.J.—^Pennsylvania-Reading Sea¬ 
shore Lines v. Board of Public 
Utility Com’rs, 83 A.2d 774, 8 N.J. 
85. 

42 . Ind.—iCincinnatl, etc., R. Co. v. 
State R. Comm., 102 N.E. 852, 180 
Ind. 243. 

42.5 Mass.—McQuade v. New York 
Cent R Co., 68 N.E.2d 185, 320 
Mass. 35. 

43 . U.S.—Richmond, P. P. R. Co. 
V. Richmond, Va., 96 U.S. 521, 24 
L.Ed. 734. 


44. Vt.—Bacon v. Boston, etc., R. 
Co., 76 A. 128, 83 Vt 421. 

45. U.S.—^Erb v. Morasch, Kan., 20 
S.Ct 819, 177 U.S. 584, 44 L.Ed. 897. 

12 C.J. p 1168 note 33. 

46. U.S.—^Atlantic Coast Line R. Co. 
V. Georgia, Ga., 34 S.Ct 829, 234 U. 
S. 280, 58 L.Ed. 1312. 

12 C.J. p 1168 note 34. 

47. U.S.—New York, N. H. & H. R 
Co. V. People of the State of New 
York, N.Y., 17 S.Ct 418, 165 U.S. 
628, 41 L.Ed, 853. 

48. Ark.—State v. St Louis, etc., 
R Co., 103 S.W. 623, 625, 83 Ark. 
249, 254. 

Drinking water 

Ark.—State v. St. Louis, etc., R. Co., 
supra. 

Heat 

Ark,—State v. St. Louis, etc., R. Co., 
supra. 

Sanitary drinking cups 
N.J,—^Delaware, etc., R. Co. v. Public 
Utility Comrs,, 84 A. 702, 83 N.J. 
Law 212. 

Waiting rooms 

Ark.—State v. St Louis, etc., R. Co., 
122 S.W. 627, 92 Ark. 74—State v. 
St Louis, etc., R. Co., 103 S.W. 623, 
625, 83 Ark. 249, 254. 

Water-closets 

Tex.—^Fort Worth & D. C. Ry. Co. v. 
State, Civ.App., 275 S.W. Ill, er¬ 
ror dismissed 47 S.Ct 589, 274 U.S. 
718, 71 L.Ed. 1323, 

12 C.J. p 1168 note 40. 

49. Minn. —^Abrahamson v. Canadian 
Northern Ry. Co., 225 N.W. 94, 177 
Minn. 136. 

50. Ind.—^Pennsylvania Co. v. State, 
41 N.E. 937, 142 Ind. 428. 
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51. Neb.—State v. Missouri Pac. 
Ry. Co., 161 N.W. 270, 100 Neb. 
700, P.U.R1917C 597, L.RA.1918E 
346. 

52. U.S.—Chesapeake & O. R. Co. v. 
West Virginia Public Serv. 
Commn., W.Va., 37 S.Ct 234, 242 U. 
S. 603, 61 L.Ed. 520. 

Or.—Martin v. Oregon R, etc., Co., 
113 P. 16, 58 Or. 198. 

12 C.J. p 1168 note 45. 

53. U.S.—Norfolk & W. Ry. Co. v. 
Public Service Commission of West 
Virginia, 44 S.Ct 439, 265 U.S. 70, 
68 L.Ed. 904. 

54. Tex.—^Texas Cent R Co. v. 
Hannay-Prerichs, Civ.App., 130 S. 
W. 250. 

55. Ga.—Southern R. Co. v. Rags¬ 
dale, 47 S.E. 179, 119 Ga. 773. 

56. U.S.—Seaboard Air Line R. Co. 
V. Seegers, S.C., 28 S.Ct 28, 207 U. 
S. 73, 62 L.Ed. 108. 

Pla.—^Atlantic Coast Line R. Co, v. 
Coachman, 52 So. 377, 59 Pla. 130, 
20 Ann.Cas. 1047. 

57. U.S.—Missouri Pac. Ry. Co. v. 
Norwood, Ark., 61 S.Ct 458, 283 

U. S. 249, 75 L.Ed. 1010, modified on 
other grounds 51 S.Ct 652, 283 U.S. 
809, 75 L.Ed. 1428. 

12 C.J. p 1168 notes 48, 49. 

58. U.S.—Chicago & N. W. Ry. Co. 

V. Railroad and Warehouse Com¬ 
mission of Minnesota, D.C.Minn., 
280 P. 387. 

Ark.—St. Louis, etc., R. Co. v. State, 
143 S.W. 913, 102 Ark. 205, 

59. La.—State v. Texas, etc., R. Co., 
28 So. 284, 52 La.Ann. 1850. 

60. Kan.—Chicago, R. I. & P. Ry. 
Co. V. Public Utilities Commission, 
208 P. 576, 111 Kan. 805. 
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roads accept without unloading goods tendered 
in carload lots by connecting carriers make joint 
rates with,^^ sell through tickets over, and as¬ 
sume responsibility for transportation over,®^ con¬ 
necting lines; make reasonable connections of their 
passenger trains with the passenger trains of other 
roads;®® and, if foreign corporations, to become 
resident corporations as a condition of the right to 
continue to operate the portions of their roads which 
are within the state.®*^ 

Also, without denial of equal protection of the 
laws, railroads may be: Forbidden to remove their 
general offices, machine shops, or roundhouses from 
places at which they have been located for a con¬ 
sideration;®® prohibited from switching across the 
principal street of a city on particular tracks;®^ 
or forbidden to allow noxious weeds to go to seed, 
or required to exterminate such weeds, on rights of 
way.*^® A railroad may be denied the right to dis¬ 
continue all passenger service on a part of its 
line.'^®*® Furthermore, it is not a denial of equal 
protection of the laws to authorize a railroad com¬ 
pany to refund its valid indebtedness through a 
majority vote of stockholders over the protest of 
minority stockholders.'^^ 

A requirement that railroad companies remove 
or elevate their bridges over rivers or other water¬ 
courses may be so framed as not to deny equal 
protection of the laws;'^2 but a state may not ar¬ 
bitrarily select one railroad company and require 
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it tq. raise its tracks at a particular place, to pre¬ 
vent the obstruction of traffic by reason of over¬ 
flows where all other railroads, and even the same 
railroad at other places, in the state are subject 
to overflows which prevent the operation of 
trains.*^® 

While a railroad company may, without denial 
of equal protection of the laws, be required to 
make and pay for grade crossings,'^^ share with a 
city the costs of reconstruction of any crossing,74.5 
construct a sidewalk, at a street crossing, to connect 
with and correspond with sidewalks constructed by 
the municipality or adjoining property owners,*^® and 
when a highway in an incorporated village is being 
paved, to pave such portion of the highway as 
crosses the right of way,*^® it is denied equal pro¬ 
tection of the law by a statute requiring it to con¬ 
struct all of a highway lying within its right of 
way in addition to paying an assessment as a tax- 
payer'^'^ or requiring it to furnish at its own ex¬ 
pense a crossing to connect two parts of a farm 
after it has acquired a right of way across the 
farm and paid the owner full compensation for all 
matured and expected damages,'7® and a statute re¬ 
quiring a railroad to increase the capacity of its 
bridge is of doubtful validity.'^®*® 

Equal protection of the laws is not denied by re¬ 
quiring railroad companies to keep watchmen at 
street or highway crossings;'^® but it is arbitrary 
and unreasonable to regulate the hours during 


61. Minn.—^Jacobson v. Wisconsin,! 
etc., R. Co., 74 N.W. 893, 71 Minn. 
519, 70 Am.S.R. 358, 40 L.R.A. 389, 
affirmed 21 S.Ct. 115, 179 U.S, 287, 
45 L.Ed. 194. 

Beauixlngr railroads wliose tracks 
are witbin one-half mile of each 
other to build a connecting track 
does not deprive any one of equal 
protection of the law. 

Isr.D.—Milhollan v. Great Northern 
By, Co., 204 I^.W. 994, 63 N.D. 73. 

62. U.S.—Chicago, etc., R. Co. v. 
State, Iowa 34 S.Ct 592, 233 U.S. 
334, 58 KEd. 988. 

12 C.J. p 1168 note 55. 

63. Minn.—Jacobson v. Wisconsin, 
etc,, R. Co., 74 N.W. 893, 71. Minn. 
619, 70 Am.S.R. 368, 40 L.R.A. 38^, 
affirmed 21 S.Ct 115, 179 U.S. 287, 
45 L.Bd. 194. 

64. Ga.—Stephens v. Central of 
Georgia R. Co., 75 S.E. 1041, 138 
Ga. ■ 625, 42 L.R.A.,N.S., 541, Ann. 
Cas.l913B 609. 

65. S.C.—^Venning v. Atlantic Coast 

Line R. Co., 58 S.E. 983, 78 S.C. 42, 
125 Am-S.R. 768, 12 L.R.A.,N.S., 
1217. . , » I, 

12 aj. p 1168 note 58. 


66. U.S.—^Atlantic Coast Line R. 
Co. V. North Carolina Corp. 
Commn., N.C., 27 S.Ct 585, 206 U.S. 
1, 61 L.Ed. 933, 11 Ahn.Cas. 398. 

67. Ky.—Commo-nwealth v. Mobile* 

etc., R. Co., 64 S.W. 451, 23 Ky.L. 
784, 54 L.R,A, 916. ■ 

68. Tex.—^International, etc!!, R. Co. 
V. Anderson County, Civ.App., 174 
S.W. 305. 

69. U.S.—^Illinois Cent. .R. Co. v. 
City of Mayfield, C.C.A.Ky., 35 P!2d 
808, certiorari denied 50 S.Ct. 158, 
280 U.S. 608, 74 L.Ed. 651. 

70. Ill.—People v. Chicago, M. & St. 
P. Ry. Co., 149 N.E. 778, 319 Ill. 
241. 

12 C.J. p 1169 note 62. 

70.5 U.S.—Southern Ry. Co. v. South 
Carolina Public Service Commis¬ 
sion,- U.C.S.C., 31 P.Supp. 707. 

71. Mass.—^Brown v. Boston & M. R. 

R. , 124 N.E. 322, 233 Mass. 502. 

72. U.S.—Chicago, B. & Q. R. Co. v. 
People of the State of Illinois, 26 

S. Ct 341, 200 U.S. 561, 50 L.Ed. 

596, 4 Ahn.Cas. 1175. , 

Kan.—^Kaw Valley Drain. Dist. v. 

Kansas City Terminal R, Go., 123 
I P. 991, 87 Kan. 272. , 
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73. U.S.—Hines v. Clarendon Levee 
Dist, D.C.Ark., 264 F. 127. 

74. U.S.—^Detroit, etc., R. Co. v. Os¬ 
born, Mich., 23 S.Ct 640, 189 U.S. 
383, 47 L.Ed. 860—New, York & N. 
E. R. Co. V. Town of Bristol, Conn., 
14 S.Ct 437, 151 U.S. 556, 38 L. 
Ed. 269. 

74.5 Ill.—Chicago Junction Ry. Co. 
V. Illinois Commerce Commission, 
107 N.E.2d 758, 412 Ill. 579. 

75. U.S.—Great Northern Ry. Co. v. 
State of Minnesota ex rel. Village 
of Clara City, Minn., 38 S.Ct. 346, 
246 U.S. 434, 62 L.Ed. 817. 

76. Wis.—State v. Chicago, M. & St. 
P. R, Co., 197 N.W. 247, 182 Wis. 
605. 

77. U.S.—Road Improvepaent Dist. 
No. 7 of Crittenden County, Ark., 
V. St. Louis-San Francisco R. Co., 
aC.AArk., 28 F.2d 825. 

78. -Kan.—Chamberlain v.. Missouri 
Pac. R. Co., 191 P. 261, 107 Kan. 
341, 12 A.L.R. 224. 

78.5 Del.—Smith v. Baltimore & O. 
R. Co., 85 A.2d 73, 7 Terry 441. 

79. Ky.—Kentucky Cent. R. Co. v. 
Commonwealth, 18 S.W. 368, 13 

1 Ky.L. 792. 
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which a flagman must be on duty, and the hours 
any one person may serve at a particular crossing 
and not at other crossings.so 

It has been held that equal protection of the laws 
is not denied by an order of a commission requir¬ 
ing railroads to construct a union passenger sta- 
tion^i or by a statute requiring every railroad to 
establish and maintain a depot in every incorpo¬ 
rated village through which the road passes.82 On 
the other hand, equal protection is denied by an 
order requiring one railroad, but not other rail¬ 
roads passing through the same town or city, to 
maintain a standard freight and passenger depot^3 
or a statute relating to maintenance or abandon¬ 
ment of depots and arbitrarily limited to depots 
erected in consideration of donations.^^ 

Ste^imship operator, A regulation requiring 
steamship operators to file records relating to rates 
has been,held not to be discriminatory.85 

A street railroad company may be required, with¬ 
out denial of the equal protection of the laws, to 
pave86 and sprinkle87 those parts, of the streets oc¬ 
cupied by it; it, may be refused permission to 
abandon partially a consolidated franchise and, 
where it has accepted a.franchise reserving to the 
municipality the authority to require extensions as 
demanded by public necessity, it may be required 
to extend its lines along particular streets designat¬ 


ed by the municipal council.89 While the company 
may be required to equip cars operated in a cer¬ 
tain part of the state with fenders,^9 ah ordinance 
is void which requires the installation by the com¬ 
pany of safety devices subject to the arbitrary ap¬ 
proval of certain public ofhcials.®'^ An ordinance 
prohibiting the operation of “one-man” street cars, 
and requiring all street cars to be manned by a 
motorman and a conductor, is not invalid.^ 

Telephone companies are not deprived of equal 
protection of the laws by being enjoined from 
constructing lines which would parallel established 
lines of another company,92 or by being required 
to secure a certificate of public convenience before 
entering territory in which another company fur¬ 
nishes adequate service,93 or by being required to 
bear the cost of moving and relocating telephone 
facilities.93-5 

Water companies may, without denial of equal 
protection of the laws, be authorized by statute 
to merge.9^ 

§ 519 . - Rates 

The state may prescribe reasonable rates to be 
charged by railroads and other public service companies. 

Provided the rates prescribed are reasonable,95 
that is, provided they allow a fair and reasonable 
return on the capital employed,98 the rates to be 


80. Md.—state, for Use of Emerson, 
V. Poe, 190 A. 231. 

81. U.S.—^Atchison, T. & S. P. Ry. 
Co. V. Railroad Commission of 
State of California, Cal.,’ 61 S.Ct. 
553, 283 U.S. 380, 76 L.Ed. 1128. 

82. Miss,—Southern R, Co. v. State, 
48 So. 236, 96 Miss. 657, Ann-Cas. 
1912A 225. 

83. La.—^Vicksburg, etc., R. Co. v. 
State R Commn., 61 So. 199, 132 
La. 193, Ann.Cas.l914C 1168. 

84. Mo.—State v. Chicago, etc., R. 
Co., 152 S.W. 28, 246 Mo. 512. 

85. U.S.—Isbrandtsen-Moller Co. v. 
U. S., N.Y., 67 S.Ct. 407, 300 U.S. 
139, 81 L.Ed. 662. 

86. U.S.—^Ft Smith Light & Trac¬ 
tion Co. V. Board of Improvement 
of Paving Dist. No. 16 of City of 
Ft. Smith, Ark., 47 S.Ct. 605, 274 

U. S. 387, 71 L.Ed. 1112. 

87. U.S.—^Pacific Gas Electric Co. 

V. Police Court of City of Sacra¬ 
mento, Cal., 40 S.Ct 79, 251 U.S. 
22, 64 L.Ed. 112. 

Wis.—State v. Milwaukee Electric, 
etc., R. Co., 129 N.W. 623, 144.Wis. 
386, 140 Am.S.R. 1025. 

88. U.S.—Broad River Power Co. v. 
State of South Carolina ex rel. 
Daniel, S.C., 50 S.Ct 401, 281 U.S. 


637, 74 L.Ed. 1023, affirmed 51 S.Ct 
94, 282 U.S. 187, 75 L.Ed. 287. 

89. U.S,—Minneapolis St R. Co. v. 
Minneapolis, C.C.Minn., 189 F. 445. 

Minn.—State v. St. Paul City R. Co., 
135 N.W. 976, 117 Minn. 316, Ann. 
Cas,1913D 139. 

90. S.C.—Thomas v. Spartanburg R., 
etc., Co., 85 S.E. 50, 100 S.C. 478. 

91. Ind.—^Elkhart v. Murray, 75 N. 
E. 593, 166 Ind. 304, 112 Am.S.R. 
228, !• L.R.A.,N.S., 940, 6 Ann.Cas. 
748. 

91.5 U.S.—City and County of San 
Francisco v. Market Street Ry. Co., 
C.C.A.Cal., 98 F.2d 628, certiorari 
denied 59 S.Ct 357, 305 U.S. 657, 
83 L.Ed. 426,’rehearing denied 59 S. 
Ct 460, 306 U.S. 667, 83 L.Ed. 1062. 

92. Va.—Clifton Forge-VVaynesboro 
Telephone Co. v. Commonwealth ex 
rel. Chesapeake & Potomac Tele¬ 
phone Co., of Virginia, iSl S.E. 
439, 165 Va. 38, 

93. Ohio,—Celina & Mercer County 
Telephone Co.'v. Union-Center Mut. 
Telephone Ass'n, 133 N.E. 640, 102 
Ohio St 487, 21 A.L,R. 1145. 

93.5 Fla.—Southern Bell Tel. & Tel. 
Co. V. State ex rel. Ervin,. 75 So.2d 
796. 

94. Pa.—^Reeves , v. Philadelphia 
Suburban Water Co., 136 A. 362, 

379 


287 Pa, 376, error denied 136 A. 
526, 288 Pa. 418. 

95. 111.—City of Edwardsville v. Il¬ 

linois Bell Telephone Co., 142 N. 
E. 197, 310 Ill. 618~Mt Carmel 
Public Utility & Service Co. v. 
Public Utilities Commission, 130 
N.E. 693, 297 Ill. 303, 21 A.L.R. 571. 
10 C.J. p 406 note 1 [d]—12 C.J. p 
1169 notes 77, 82, p 1170 note 84. 

9S. U.S.—Greencastle Water Works 
Co. v. Public Service Commission 
of Indiana, D.C.Ind., 31 P.2d 600. 

Indiana General Service Co, v. 
McCardle, D.C.Ind., 1 F.Supp. 113. 
Mont—Great Northern Utilities Co. 
V. Public Service Commission, 293 
P. 294, 88 Mont 180. 

12 C.J. p 1170 note 87. 

Rate below cost of the service is 
unreasonable and establishment 
thereof by a state is a deprivation of 
equal protection of the law. 

U.S.—^Western Union Tel. Co. v. My- 
att C.C.Kan., 98‘F. 335. 

Ga.—Georgia Public Service Commis¬ 
sion V. Atlanta & W. P. R. Co., 139 
S.E. 725, 164 Ga. 822. 

Return, of less than six per cent 
to telephone company is a denial of 
equal protection of the law. 

U.S.—^New York, Telephone Co. v. 
Prendergast, D.C.N.Y., 36 P,2d 64. 
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charged by persons and corporations undertaking 
to supply to the public generally any of the various 
kinds of public service,such as the rates of rail¬ 
roads,street railways,^ 9 toll roads or turnpike 
companies,^ express cotnpanies,^ hackmen,^ public 
warehouses,4 grain elevators,^ telegraph and tele¬ 
phone companies,® and water,sewerage,'^-® gas,® 
and electric light^ companies or authorities, may be 
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prescribed or regulated by a state or political sub¬ 
division thereof without denial of the equal protec¬ 
tion of the laws; and the exercise of a wide discre¬ 
tion in the matter is conceded to the authorities.^® 
A legislative prohibition of applications for changes 
in rates of public service companies during a 
prescribed period is valid where reasonable,but 


Effect of circnmstaaoes 

(1) The rate of profit which is re¬ 
garded as reasonable depends on cir¬ 
cumstances, such as the hazard of 
the investment and the rate of de¬ 
preciation. 

U.S.—Chesapeake & O. R, Co. v. Con¬ 
ley, W.Va., 33 S.Ct. 985, 230 U.S. 
613, 57 L.Ed. 1597—Dow v. Beidel- 
man, Ark., 8 S.Ct. 1028, 126 U.S. 
680, 31 L.Ed. 841. 

(2) A rate may be reasonable at 
one time and become too high or too 
low by changes affecting opportuni¬ 
ties for investment, the money mar¬ 
ket and business conditions general¬ 
ly. 

Va.—Alexandria Water Co. v. City 
Council of Alexandria, 177 S.E. 454, 
163 Va. 512. 

(3) Indeed, it is said that the equal 
protection clauses of state and fed¬ 
eral constitutions do not assure a 
public utility the right under all con¬ 
ditions and circumstances to have a 
return on the value of property used 
for public service. 

Tex,—United Gas Public Service Co. 

V. State, Civ.App., 89 S.W.2d 1094, 
error refused, affirmed 58 S.Ct. 483, 
303 U.S, 123, 625, 82 L.Ed, 702. 

(4) Rates which have permitted an 
annual income of six per cent have 
been held under some circumstances 
not to deny the equal protection of 
the laws. 

U.S.—Willcox V, Consolidated Gas 
Co., N.Y., 29 S.Ct. 192, 212 U.S. 19, 
63 L.Ed. 382, 15 Ann.Cas. 1034— 
Stanislaus County v. San Joaquin 
& King’’s River Canal & Irrigation 
.Co., Cal,, 24 S.Ct. 241, 192 U.S. 201, 
48 L.Ed. 406. 

(5) Under other circumstances 
rates laave been declared unreason¬ 
able because not allowing a public 
service company to earn as much as 
eight per cent. 

U.S.—Western Ry. of Alabama v. 
Alabama R. Commn., D.C.Ala., 197 
F. 954. 

Prodeut investment method used, 
as required by statute, by the de¬ 
partment of public works in estab¬ 
lishing a rate base for warehouses 
by which they are allowed Income 
slightly in excess of ten per cent on 
moneys prudently invested, plus a 
reasonable operating surplus, does 
not violate the Fourteenth Amend¬ 
ment to the federal Constitution. 


Wash.—Pacific Coast Elevator Co. v. 
Department of Public Works of 
Washington, 228 P. 1022, 130 Wash. 
620. 

Allowance in fixing value 

An allowance of seven per cent for 
general overheads, cost of financing, 
going concern value, etc., in valuing 
a gas company's property for rate¬ 
making purposes, was held, without 
discussion, not to be unreasonable 
and not to violate the Fourteenth 
Amendment to the federal Constitu¬ 
tion. 

Ohio.—Logan Gas Co. v. Pubilc Util¬ 
ities Commission of Ohio, 169 N.E. 
575, 121 Ohio St. 507. 

97. U.S.—^Munn v. Illinois, 94 U.S. 

113, 24 L.Ed. 77. 

12 C.J. p 1169 note 69. 

Xieglslarture or oommissiou 

A statute does not deny equal pro¬ 
tection of the law because the legis¬ 
lature fixes the rates in certain lo¬ 
calities and leaves the fixing of the 
rates in other localities to a com¬ 
mission. 

N.Y.—Bronx Gas & Electric Co. v. 
Public Service Commission, First 
Dist, 180 N.Y.S. 38, 190 App.Div. 
13. 

93. Pa.—^NTew York & Pennsylvania 
Co. V. New York Cent. R. Co., 110 
A. 286, 267 Pa. 64. 

Tex.—^Angelina & Neches River R. 
Co. V. Railroad Commission, Civ. 
App., 246 S.W.2d 928. 

12 C.J. p 1169 note 70. 

Charging higher rate for short 
than long haul may be forbidden.— 
Missouri Pac. R. Co. v. McGrew Coal 
Co., Mo., 37 S.Ct. 518, 244 U.S. 191, 61 
L.Ed. 1075. 

12 C.J, p 1170 note 85. 

99. Mass.—Commonwealth v. Inter¬ 
state Cons. St. R. Co., 73 N.E. 530, 
187 Mass. 436, 11 L.R.A.,N.S., 973, 
2 Ann.Cas. 419, affirmed 28 S.Ct. 
26, 207 U.S. 79, 52 L.Ed. Ill, 12 
Ann.Cas. 535. 

12 C.J. p 1169 note 71. 

1. U.S.—Covington & L. Turnp. 
Road Co, V. Sandford, Ky., 17 S.Ct. 
198, 164 U.S. 578, 41 L.Ed. 560. 

2. U.S.—Memphis & L. R. R. Co. v. 
Southern Express Co., Ark., 6 S.Ct. 
642, 628, 117 U.S. 1, 29 L.Ed. 791. 

3. N.Y.—Yellow Taxicab Co. v. Gay- 
nor, 143 N.Y.S. 279, 82 Misc. 94, af¬ 
firmed 144 N.Y.S. 299, 159 App.Div. 
893—Plotel Astor v. Gay nor, 143 
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[ N.Y.S. 279, 82 Misc. 94, affirmed 144 
N.Y.S. 494, 159 App.Div. 888. 

4. U.S.—Brass v. North Dakota, 14 

S.Ct. 857, 153 U.S. 391, 38 L.Ed. 
757--Munn v. Illinois, 94 U.S. 113, 
24 L.Ed. 77. 

5. U.S.—Budd V. New York, 12 S.Ct. 
468, 143 U.S. 517, 36 L.Ed. 247— 
Munn V. Illinois, 94 U.S. 113, 24 L. 
Ed. 77. 

6. Ky.—Smith v. Southern Bell 
Telephone & Telegraph Co., 104 S. 

W.2d 961, 268 Ky. 421. 

12 C.J. p 1169 note 78. , 

7. U.S.—Stanislaus County v. San 
Joaquin & King’s River Canal & 
Irrigation Co., Cal., 24 S.Ct. 241, 
192 U.S. 201, 48 L.Ed. 406. 

Ga.—Messenheimer v. Windt, 87 S.E. 
2d 402, 211 Ga. 575—Barr v. City 
Council of Augusta, 58 S.E.2d 823, 
206 Ga. 753. 

Pa.—Rankin v. Chester Municipal 
Authority, 68 A.2d 458, 165 Pa, 
Super. 438. 

7.5 Ala.—^Benson v. City of Andalu¬ 
sia, 195 So. 443, 240 Ala. 99. 

N.J.—Camden County v. Pennsauken 
Sewerage Authority, 105 A.2d 505, 
16 N.J. 456. 

8. U.S.—^Phillips Petroleum Co. v. 
State of Oklahoma, Okl., 71 S.Ct. 
221, 340 U.S. 190, 95 L.Ed. 204— 
Cities Service Gas Co. v. Peerless 
Oil & Gas Co., Okl., 71 S.Ct. 215, 
340 U.S. 179, 95 L.Ed. 190. 

Consolidated Gas Co. v. Mayer, 
C.C.N.Y., 146 P. 150. 

Ind.—Indiana Natural, etc.. Gas Co. 

V. State, 63 N.E. 220, 168 Ind. 616, 
57 L.R.A. 761. 

Ohio.—^Newark v. Newark Natural 
Gas, etc., Co., 35 Ohio Cir.Ct. 94, 3 
Ohio App. 383, affirmed 111 N.E. 
160, 92 Ohio St. 393. 

Tex.—Texas Natural Gas Utilities v. 
City of El Campo, Civ.App., 135 S. 

W. 2d 133, certiorari denied 60 S.Ct. 
977, 310 U.S. 629, 84 L.Ed. 1400. 

9. Cal.—^Pinney, etc., Co. v. Los An¬ 
geles Gas, etc., Corp., 141 P. 620, 
168 Cal. 12, L.R,A.1916C 282. Ann. 
Cas.l915D 471. 

la U.S.—stone v. Farmers' L. & T. 
Co., Miss.; 6 S.Ct. 334, 388, 1191, 
116 U.S. 307, 29 L.Ed. 636. 

12 C.J. p 1169 note 83. 

ll. Cal.—Pinney, etc,, Co. v. Los 
Angeles Gas, etc., Corp., 141 P. 
620, 168 Cal. 12,. L.R.A.1916C 282, 
Ann.Cas.l915D 47L 
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not where unreasonable.^^ than for horse-drawn vehicles .22 However, a stat- 

Of different companies or individuals. The pre- limiting the rates to be charged by a stockyards 
scription of different rates for different companies “rporation doing a certain amount of business, but 

engaged in the same business does not of itself rates to be charged by smaller corpora- 

constitute a denial of the equal protection of the business, has been declared void 23 

law,-13 nor is an order reducing a rate of one com- ^o discrimination may be made as to the rates 
pany void for failure to require other companies charged by corporations and by in- 

in the same business to conform to the same rate.l^ dmduals;24 but the word “company” used in a 

Statute has been construed to include corporations, 
A classification of public service companies for individuals.25 

the purpose of prescribing different regulations as 

to rates is valid where based on real differences in For different patrons. There is no denial of 
the character of the service or the*'conditions under equality to or among patrons where equal, uniform, 
which it is performed, and is reasonable in itself just, and reasonable tolls are charged to every one 

but any classification which operates as a discrim- on like terms and conditions for the use of a 
ination in the matter of rates between persons or special facility, such as a highway bridge over a 

corporations similarly situated constitutes a denial navigable river.^6 Also, the establishment of new 

of the equal protection of the laws.^s Within these rates does not deny equal protection of the law 

general rules, statutes have been sustained which to a consumer who has an unexpired contract for 

have excepted street railways and other electric a lower rate, as the contract was made subject to 

lines,motor carriers,17-5 small railroads having the right of the state to exercise its regulatory 

only short lines,and new railroads not in opera- power.27 Where there is a rational basis for the 

tion for a certain length of time,19 from regulations distinction, a particular patron may be exempted 

of the rates of railroads generally; which have from charges,27.5 and a legislative prescription of 

classified railroads with reference to their gross different rates for different patrons or consumers of 

earnings^O or gross earnings per mile,^! and which a public utility company is valid where based on 

have prescribed lower rates of fare for motor-driven differences in the service rendered but it is void 

17.5 Tex.—Angelina & Neches River 

R. Co. V. Railroad Commission, Civ. 

App., 246 S.W.2d 928. 

18. XJ.S.—^Dow V. Beidelman, Ark., 8 

S. Ct 1028, 126 U.S. 680, 31 L.Ed. 

841. 

12 C.J. p 1171 note 7. 

18. U.S.—Southern Pac. Co. v. Bar- 
tine, C,C.Nev., 170 F. 725. 

20. Mich.—^Wellman v. Chicago & G. 

T. R. Co., 47 N.W. 489, 83 Mich. 

692, distinguishing Chicago, M. & 

St. P. R. Co. V. Minnesota, 10 S.Ct. 

462, 134 U.S. 418, 33 L.Ed. 970. 

W.Va.—Coal, etc., R. Co. v. Conley, 

67 S.E. 613, 67 W.Va. 129. 

21. U.S.—Chicago, B. & Q. R. Co. 

V. Iowa, 94 U.S. 155, 24 L.Ed. 94. 

22. N.Y.—Yellow Taxicab v, Gaynor, 

143 N.Y.S. 279, 82 Misc. 94, affirmed 

144 N.Y.S. 299, 169 App.Div. 893— 

Hotel Astor v. Gaynor, 143 N.Y.S. 

279, 82 Misc. 94, affirmed 144 N.Y.S. 

494, 159 App.Div. 888. 

23. U.S.—Cotting v. Godard, Kan., 

22 S.Ct. 30, 183 U.S. 79, 46 L.Ed. 

92. 

24. U.S.—^Louisville & N. R. Co. v. 

Tennessee R. Commn., C.C.Tenn., 

19 P. 679. 

25. Ga.—Atlantic Coast Line R. Co. 

V. State, 69 S.E. 725, 136 Ga. 545, 

32 L.R.A,N.S., 20. affirmed 34 S. 

Ct. 829, 234 U.S. 280, 58 L.Ed. 1312. 

N.C.—Efland v. Southern R. Co., 59 
S.E. 355, 146 N.C. 135. 
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26- Fla.—^Masters v. Duval County, 
154 So. 172, 114 Fla. 205, certiorari 
denied 65 S.Ct 70, 293 U.S. 559, 79 
L.Ed. 660. 

27. Va.—Commonwealth v. Shenan¬ 
doah River Light & Power Corpo¬ 
ration, 115 S.E. 695, 135 Va. 47. 
27.5 Township buildings exempted 
Where cost of sewerage disposal 
system was entirely paid for by tax¬ 
payers of township, and township 
created a sewerage authority as an 
agency of township and conveyed 
system to sewerage authority, act of 
sewerage authority under statute in 
exempting public buildings of town¬ 
ship from sewer service charges 
while imposing charges on county in¬ 
stitutions, which were located in the 
township, but which served entire 
county, was not a violation of the 
equal protection clause of the Four¬ 
teenth Amendment to the federal 
Constitution, even if it be assumed 
that such clause was applicable. 

N.J.—Camden County v. Pennsauken 
Sewerage Authority, 105 A.2d 605, 
15 N.J. 466. 

23. rates to 

(1) Municipality and private con¬ 
sumers. 

U.S.—^Willcox V. Consolidated Gas 
Co., N.Y., 29 S.Ct. 192, 212 U.S. 19, 
63 L.Ed. 382, 16 Ann.Cas. 1034. 

(2) Consumers within and with¬ 
out municipal territory. 

Ga.—Barr v. City Council of Augusta, 


12. N.Y.—Saratoga Springs v. Sara¬ 
toga Gas, etc., Co., 83 N.E. 693, 191 
N.Y. 123, 18 L.R.A.,N.S.. 713, 14 
Ann.Cas. 606. 

13. U.S.—Home Telephone & Tele¬ 
graph Co. v, Los Angeles, Cal., 29 
S.Ct. 60, 211 U.S. 265, 53 L.Ed. 176. 

Southern Pac. Co. v. Bartine, C.C. 
Nev., 170 F. 725. 

14. U.S.—Southern Pac. Co. v. Cali¬ 
fornia R. Commn., D.C.Cal., 193 F. 
699. 

Ind.—Southern Indiana R. Co. v. 
State R. Commn., 87 N.E, 966, 172 
Ind. 113. 

Tex.—Angelina & Neches River R. 
Co. v. Railroad Commission, Civ. 
App., 246 S.W.2d 928. 

15. U.S.—Chesapeake & O. R. Co. v. 
Conley, W.Va., 33 S.Ct. 985, 230 U. 
S. 513, 57 L.Ed. 1597. 

Where proper gTotmds for classifU 
oatioa may reosoaiably be oonoeived 
of, the presumption of constitution¬ 
ality is supported and the statute is 
not invalid on its face. 

N.Y.—Transit Commission v. Long 
Island R. Co., 3 N.E.2d 622, 272 N. 
Y. 27. 

16. U.S.—^Western Ry. Co. of Ala¬ 
bama V. Alabama R. Commn., D.C. 
Ala., 197 P. 954. 

17. U.S.—Chesapeake & O. R. Co. v. 
Conley, W.Va., 33 S.Ct. 985, 230 
U.S, 613, 57 L.Ed. 1597. 

12 C.J. p 1171 note 6. 
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where merely arbitrary. 

A statute providing for free or reduced trans¬ 
portation of certain classes of persons is not in¬ 
valid as denying equal protection of the laws where 
there is reasonable ground for the classification and 
the law affects equally all persons similarly situated 
under similar circumstances.30 However, statutes 
requiring carriers to furnish free transportation to 
shippers of live stock have been declared void as 
a denial of the equal protection of the laws;3i and 
it has been both affirmed^^ and denied^^ that a re¬ 
quirement that officers and men of the national 
guard under military orders shall be carried at re¬ 
duced rates is void as a denial of the equal protec¬ 
tion of the laws. 

Opportunity to contest. Equal protection is af¬ 
forded by the proceedings prescribed for the fix¬ 
ing of rates by a commission and an appeal from 
its order where the utility company affected is 
given an opportunity to obtain a hearing on ap- 
pcal34 or provision is made both for a full hearing 


before the commission and an appeal from its de¬ 
termination. 35 A utility company is not denied 
equal protection of the laws because it is required 
to appeal to a commission before appealing to the 
courts, while other utilities are not required to go 
before the commission.35.5 A state which has pro¬ 
vided a direct and appropriate proceeding for the 
contest of the validity of rates prescribed may 
forbid them to be questioned in a collateral pro- 

ceeding.36 

§ 520. Taxation 

Although the constitutional guaranty of equal pro¬ 
tection applies to the exercise by the state of Its power 
of taxation, it does not prohibit reasonable classifications 
for purposes of taxation as long as the classification rests 
on a difference having a reasonable relation to the sub¬ 
ject of the particular legislation so that all persons simi¬ 
larly circumstanced shall be treated alike. 

Although the constitutional guaranty of equal pro¬ 
tection applies to the exercise by the state of its 
power of taxation,3^ and affects both persons and 


58 S.E.2d 823, 206 Ga. 753—Collier 

V. City of Atlanta, 17S S.E. 853, 
178 Ga. 576. 

Different freifflit or demtirrage oliarff- 
es for different commodities 
U.S.—Turner, Dennis & Lowry Lum¬ 
ber Co. V. Chicago, M. <$: St. P. Ry. 
Co., Mo., 46 S.Ct. 530, 271 U.S, 259, 
70 L.Ed. 934. 

29. Ind.—Indiana Natural, etc., Gas 
Co. r. State, 63 N.E. 220, 158 Ind. 
516, 57 L.R.A. 761. 

30. Tex.—St Louis Southwestern 
Ry. Co. of Texas v. State, 261 S. 

W. 996, 113 Tex. 570, 33 A.L.R. 
367. 

Reduced rates for school children 
Mass.—Commonwealth v. Boston, 
etc., R. Co., 98 N.E. 1075, 212 Mass. 
82—Commonwealth v. Interstate 
Cons. St R. Co., 73 N.E. 530, 187 
Mass. 436, 11 L.R.A.,N.S., 973, 2 
Ann.Cas. 419, affirmed 28 S.Ct. 26, 
207 U.S. 79, 52 L.Ed. Ill, 12 Ann, 
Cas. 655. 

Tex.—San Antonio Tract. Co. v. Alt- 
gelt, Civ.App., 81 S.W, 106, affirm¬ 
ed 26 S.Ct 261, 200 U.S. 304, 50 L. 
Ed. 491. 

31. Kan.—^Atchison, etc., R. Co. v. 
Campbell, 59 P. 1051, 61 Kan. 439, 
78 Am.S.R. 328, 48 L.R.A. 261. 

12 C.J. p 1170 note 86. 

32. Kan.—In re Gardner, 113 P. 1054, 
84 Kan. 264, 33 L.R.A.,N.S., 956. 

sa. Minn.—State v. Chicago, etc., R. 
Co., 137 N.W. 2, 118 Minn. 380, 41 
L.R.A.,N.S., 524, Ann.Cas.l913E 494. 

34. U.S.—Jacksonville -Gas Co. v. 
City of Jacksonville, D.C.Fla., 286 
F. 404. 

35. 6kl.—Oklahoma Cotton Ginners’ 


Ass’n V. State, 51 P.2d 327, 174 Okl. 
243. 

35.5 Tex.—Texas Natural Gas Utili¬ 
ties V. City of El Campo, Civ.App., 
135 S.W.2d 133, certiorari denied 60 
S.Ct 977, 310 U.S. 629, 84 L.Ed. 
1400. 

33. Tex.—Texas, etc., R. Co. V. Sa¬ 
bine Tram Co., 121 S.W. 256, 61 
Tex.Civ.App. 353. 

37. U.S.—Hartford Steam Boiler In¬ 
spection & Insurance Co. v. Harri¬ 
son, Ga., 57 S.Ct 838, 301 U.S. 459, 
81 L.Ed. 1223—Concordia Fire Ins. 
Co. V. People of State of Illinois, 
54 S.Ct 830, 292 U.S. 535, 78 L.Ed. 
1411—Ohio Oil Co. V. Conway, La., 
50 S.Ct 310, 281 U.S. 146, 74 L.Ed. 
776—Louisville Gas & Electric Co. 
V. Coleman, Ky., 48 S.Ct 423, 277 

U. S. 32, 72 L.Ed. 770—Schlesinger 

V. State of Wisconsin, 46 S.Ct. 260, 
270 U.S. 230, 70 L.Ed. 667, 43 A.L.R. 
1224. 

In re Chicago Rys. Co., C.C.A.I11., 
175 F.2d 282, certiorari denied Peo¬ 
ple of State of Ill. V. Sullivan, 70 
S.Ct 94, 338 U.S. 850, 94 L.Ed. 521 
—Morton Salt Co. v. City of South 
Hutchinson, C,C.A.Kan., 159 P.2d 
897—Garysburg Mfg. Co. v. Pender 
County, D.C.N.C., 42 F.2d.600. 

Northern Pac. Ry. Co. v. Henne- 
ford, D.C.Wash., 15 F.Supp. 302, re¬ 
versed on other grounds Henneford 
V. Northern Pac. Ry. Co., 58 S.Ct. 
415, 303 U.S. 17, 83 L.Ed. 619. 

Risley v. Utica, C.C.N.T., 168 F. 
737. 

Conn.—Montgomery v. Town of 
Branford, 147 A. 9, 109 Conn. 388. 
Fla.—Gay v. Bessemer Properties, 32 
So.2d 587, 159 Fla. 729—State ex 
rel. Vars v. Knott, 184 So. 752, 136 

382 


Fla. 206, followed in State ex rel. 
Hardware Mut. Casualty Co. v. 
Knott, 186 So. 927, 136 Fla. 652, va¬ 
cated on other grounds State of 
Fla. ex rel. Hardware Mut. Cas. Co. 
V. Knott, 60 S.Ct. 72, 308 U.S. 607, 
84 L.Ed. 434, appeal dismissed State 
of Fla. ex rel. Vars v. Knott, 60 
S.Ct. 72, 308 U.S. 506, 84 L.Ed. 433 
—City of Coral Gables v. State ex 
rel. Landis, 177 So. 290—State ex 
rel. Attorney General v. City of 
A.von Park, 149 So. 409, 108 Fla. 
641, rehearing denied State ex rel. 
Davis V. City of Avon Park, 161 
So. 701, 117 Fla. 666, modified on 
other grounds 158 So. 169, 117 Fla. 
665, 98 A.L.R. 230. 

Ill.—Michigan Millers’ Mut. Fire Ins. 
Co. V. McDonough, 193 N.E. 662, 
358 Ill. 576. 

Iowa.—Pierce v. Green, 294 N.W. 237, 
229 Iowa 22, 131 AX.R. 335. 

La.—Corpus Juris SecTuidum g.uoted 
in Interstate Oil Pipe Line Co. v. 
Guilbeau, 46 So.2d 113, 116, 217 La. 
160. 

Miss.—Knox v. Van Cleave Lumber 
Co., 108 So. 290—^Knox v. Southern 
Paper Co., 108 So. 288, 143 Miss. 
870, followed in Knox v. L. N. 
Dantzler Lumber Co., 108 So. 290, 
Knox V. Dantzler Shipbuilding & 
Dry Dock Co., 108 So. 290. 

Mo.—Corpus Juiris Secundum cited 
in State v. Metropolitan St. Louis 
Sewer District, 276 S.W.2d 225, 234. 
Mont.—School Dist. No. 18 of Pon¬ 
dera County V. Pondera County, 

, 297 P. 498, 89 Mont. 342. 

N.J.^—^Washington Nat. Ins. Co. v. 
Board of Review of N. J. Unem¬ 
ployment Compensation Commis- 
■ Sion, 64 A.2d 443, 1 N.J. 545. 
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things, 38 it does not deprive the states of the power reasonable ways in accordance with their own ideas 
to adjust their systems of taxation in all proper and of public policy ;39 nor does it require absolute 


Ohio.—State ex rel. Struble v. Davis, 

9 N.E.2d 684, 132 Ohio St. 655— 
State ex rel. Hostetter v. Hunt, 9 
N.B.2d 676, 132 Ohio St. 568. 

Youngstown Sheet & Tube Co. v. 
City of Youngstown, 108 N.E.2d 
571, 91 Ohio App. 431. 

Or.—Kiernan v. Norblad, 292 P. 821, 
135 Or. 210—^Redfield v. Fisher, 292 
P. 813, 135 Or, 180, 73 A.L.R. 721, 
rehearing denied Redfield v. Nor¬ 
blad, 295 P. 461, 135 Or. 180, 73 A. 
L.R. 721, and certiorari denied 
Fisher v. Redfield, 52 S.Ct. 6, 284 

U. S. 617, 76 L.Ed. 526. 

Pa.—Commonwealth v. Girard Life 
Ins. Co., 158 A. 262, 305 Pa. 558, 
83 A.L,R. 460, afiirmed Girard Life 
Ins. Co; v. Commonwealth of Penn¬ 
sylvania, 53 S.Ct, 94, 287 U.S. 670, 
77 L.Ed. 601. 

Appropriation for private purpose 
Appropriation of tax money for a 
private purpose constitutes a viola¬ 
tion of equality clause, 

Wis.—State ex rel. Wisconsin Devel¬ 
opment Authority v. Dammann, 280 
N.W. 698. 

38. La.—Corpus Jtiris SectuLdmn 
quoted in Interstate Oil Pipe Line 
Co. V. Guilbeau, 46 So.2d 113, 116, 
217 La. 160. 

Vt.—Colgate V. Harvey, 175 A. 352, 
107 Vt, 28, reversed on other 
grounds 66 S.Ct, 252, 296 U.S. 404, 

80 L.Ed. 29^, 102 A.L.R. 64. 

39. U.S.—Nashville, C. & St. L. Ry, 

V. Browning, Tenn., 60 S.Ct. 968, 
310 U.S. 362, 84 L.Ed. 1264. 

U.S.—Carmichael v. Southern Coal & 
Coke Co., Ala., 57 S.Ct 868, 301 U. 
S. 495, 81 L.Ed. 1245, 109 A.L.R. 
1327, modified on other grounds 
Carmichael v. Southern Coal & 
Coke Co., 67 S.Ct 674, 300 U.S. 644, 

81 L.Ed. 858—Carmichael v. Gulf 
States Paper Corporation, Ala., 57 
S.Ct 868, 301 U.S. 495, 81 L.Ed. 
1245, 109 AL.R. 1327, modified on 
other grounds Carmichael v. Gulf 
States Paper Corporation, 57 S.Ct. 
674, 300 U.S. 644, 81 L.Ed. 858. 

Garysburg Mfg. Co. v. Peijder 
County, D.C.N.C., 42 F.2d 600. 

Fla.—Messer v. Lang, 176 So. 548/ 
followed in Whisnant v. Draughon, 
176 So. 564. 

Ind.—^Miles v. Department of Treas¬ 
ury, 1,99 N.E. 372, 209 Ind. 172, 101 
A.L.R. 1359, appeal dismissed Miles 

V. Department of Treasury of State 
of Indiana, 66 S.Ct 750, 298 U.S. 
640, 80 L.Ed. 1372. 

Kan.—'Kansas Gas & Electric Co. v. 
Dalton, 46 P.2d 27, 142 Kan. 69—! 
Lantz V. Hanna, 207 P. 767, 111 
Kan. 461. 

La—^Corpus Juris ‘Secundum quoted 
in Interstate Oil Pipe Line Co. v. 
Guilbeau. 46 So.2d 113, 116, 217 La 
160. 


Md.—Oursler v. Tawes, 13 A.2d 763, 
178 Md. 471, followed in Culver v. 
Tawes, 13 A.2d 771. 

Miss.—'Mississippi State Tax Com¬ 
mission V. Flora Drug Co., 148 
So. 373, 167 Miss. 1—^Mathison v. 
Brister, 145 So. 358, 166 Miss. 67. 
Mont—Superior Coal Co. v. Mussel¬ 
shell County, 41 P.2d 14, 98 Mont. 
601. 

N.J*.—Renwick v. Martin, 10 A.2d 
293, 126 N.J.Eq. 664. 

S.C.—Duke Power Co. v. Bell, 152 S. 

E. 865, 156 S.C. 299. 

S.D.—Great Northern Ry. Co. v. 

Whitfield, 272 N.W. 787. 

Vt.—Colgate V. Harvey, 175 A. 352, 
107 Vt 28, reversed on other 
grounds 56 S.Ct 262, 296 U.S. 404, 
80 L.Ed. 299, 102 A.L.R. 64. 

Wash.—Spokane International Ry. Co. 

V. State, 299 P. 362, 162 Wash. 395. 

W.Va.—Hope Natural Gas Co. v. Hall, 
136 S.E. 682. 102 W.Va. 272, affirmed 
47 S.Ct 639, 274 U.S. 284, 71 L.Ed. 
1049. 

Wis.—Ck)rpus Juris quoted in State 
ex rel. Froedtert Grain & Malting 
Co. V. Tax Commission of Wiscon¬ 
sin, 265 N.W. 672, 677, 221 Wis. 
225, 104 A.L.R. 1478, rehearing de¬ 
nied 267 N.W. 52, 221 Wis. 225, 104 
A.L.R. 1478. 

12 C.J. p 1151 note 57. 

Possibility of better system 

Tax law is not invalid, because 
better taxing system might be con¬ 
ceived. ' 

U.S.—Salomon v. State Tax Commis¬ 
sion of New York, 49 S.Ct 192, 278 
U.S. 484, 73 L.Ed. 464. 

Projyer objects 

Fourteenth Amendment does not 
restrict states’ power to tax usual 
and proper objects of taxation with¬ 
in jurisdiction. 

U.S.—^De Pauw University v. Brunk, 
D.C.MO., 63 F.2d 647, affirmed 52 
S.Ct 405, 286 'U.S, 527, 76 L.Ed. 

' 924. 

Allocation or application of tax 

(1) The state’s allocation to state 
purposes only of tax levied on rolling 
stock of nonresident and nondomi- 
ciled owners is permissible although 
taxes on other rolling stock are as¬ 
sessed and used locally. 

La.^Union Tank Car Co. v. Day, 101 

So. 581, 156 La. 1071. 

(2) No requirements of uniformity 
or of equal protection of law limit 
power of legislature with respect to 
allocation and distribution of public 
funds. 

U.S.—Hess V. Mullaney, C.AAJaska, 

.213 F.2d 636. 

(3) The equal protection of law 
clause does not relate or apply to 
expenditure of taxes. 

Tex.—James v. Gulf Ins. Co., Civ. 


App., 179 S.W,2d 397, reversed on- 
other grounds 185 S.W.2d 966, 143 
Tex. 424. 

(4) Statutes authorizing applica¬ 
tion of part of county’s share of 
weight tax and gas tax to reduction 
of tax levied for township bonds is¬ 
sued for construction of roads taken 
over by state are not unconstitution¬ 
al as denying equal- protection of 
laws. 

Mich.—Township of Elba v. Gratiot 
County, 283 N.W. 615, 287 Mich. 
372. 

(6) A classification, for tax purpos¬ 
es, which would provide in substance 
that all property should pay taxes at 
same rate but that taxes collected 
from property within municipalities- 
and districts should be used for lo¬ 
cal public purposes, while those col¬ 
lected from property outside such 
cities and districts should fall into 
general treasury of territory, would 
not be an unreasonable classification, 
within federal constitutional equal 
protection clause. 

U.S.—^Hess V. Mullaney, C.Al.A laska, 
213 F.2d 635, certiorari denied Hess- 

V. Dewey, 75 S.Ct. 50, 348 U.S. 836, 
99 L.Ed. 659. 

(6) Statute which allocates only 
to school districts of certain town a 
share of corporate franchise tax rev¬ 
enues does not violate equal protec¬ 
tion clause. 

NY.—Buchanan v. Town of Salina, 58 
N.Y.S.2d 797, 269 App.Div. 1008, 
270 App.Div. 207, reargument de¬ 
nied 60 N.Y.S.2d 270, four cases, 
270 App.Div. 207, 800. 

(7) It was competent for legisla¬ 
ture to finance public improvements 
undertaken by a river district to stop 
preexisting public calamities caused 
by recurring floods in that area to 
donate taxes collected from ten coun¬ 
ties within area specially benefited by 
dams projected therein. 

Tex.—Poster v. Bay, Civ.App., 255 S. 

W. 2d 898, error refused no reversi¬ 
ble error, appeal dismissed 74 S.Ct. 
241, 346 U.S. 907, 98 L.Ed. 405. 

Annexed property 

Levy of tax at municipal rate on 
property annexed to city after lien 
attached is not denial of equal pro¬ 
tection. 

Ohio.—City of Cincinnati v. Roettker, 
180 N.E. 907, 41 Ohio App. 269. 

12 C.J. p 1151 note 57 [a]. 

Appeal 

Circuit court’s enforcing statute 
requiring appeal to be heard only on 
record made before tax commission 
did not unconstitutionally deprive 
taxpayer of trial or deny equal pro¬ 
tection. 

Wis.—Baker v. Wisconsin Tax Com- 
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equality or uniformity,the requirement being sat- ( isfied if the evident intent and general operation of 


mission, 246 N.W. 695, 210 Wis. 
667. 

Attaclc oo. validity of sale 

Statute providing that action at¬ 
tacking validity of tax sale of land 
to state must be brought within two 
years after land is sold or forfeited 
to state and that limitation period 
shall not apply to land sold to state 
prior to a specified date is not un¬ 
constitutional. 

Miss.—^Russell Inv. Corporation v. 

Russell, Miss., 182 So. 102. 
rixing situs of property 

Statute providing for taxation of 
rolling stock owned by nonresidents 
in parish and municipality contain¬ 
ing state capitol or in that in which 
owner has declared its domicile does 
not deny eqtual protection of the 
laws. 

La.—^White Oil Corporation v. Flan¬ 
agan, 96 So. 675. 

Interstate commerce 

State does not deny equal protec¬ 
tion of its laws by so adjusting its 
taxing system that some taxes may 
for limited time be apparent burden 
on Interstate commerce. 

U.S.—Chicago, M., St. P. & P. R. Co. 
V. Hedges, D.C.Wash., 5 P.Supp, 
762. 

Municipal or oounty property 

(1) Property held by municipality 
for public or governmental purposes 
in legal sense belongs to state, and 
its taxability by state is unaffected 
by equal protection clause. 

Yt.—^Village of Hardwick v. Town 
of Wolcott, 129 A. 159, 98 Yt. 343, 
39 A.L.R. 1222. 

(2) A county in Mississippi which 
owned toll bridge spanning Mississip¬ 
pi River between Mississippi, Louisi¬ 
ana, was not a “person" within Four¬ 
teenth Amendment to federal Consti¬ 
tution providing that no state shall 
deprive any person of life, liberty or 
property without due process of law 
nor deny any person within its ju¬ 
risdiction the equal protection of the 
laws, and tax imposed in Louisiana 
upon such Mississippi county as own¬ 
er of bridge was not violative of 
equal protection clause. 

La.—^Warren County, Miss, v. Hester, 
64 So.2d 12, 219 La. 763, certiorari 
denied 72 S.Ct 167, 342 U.S. 877, 
96 L.Ed. 659. 

Objections 

Statute denying the owner of tax¬ 
able property the right to question 
his assessment, because of the inclu¬ 
sion of property not owned by him, 
without presenting objections to the 
board of review, is not invalid, the 
taxpayer having notice that the as¬ 
sessment rolls are open for exam¬ 
ination, and notice of the meeting of 
the board of review. 

Wis.—^Herzfeld-Phillipson Qo. v. City 


of Milwaukee, 189 N.W. 661, 177 
Wis. 431. 

Quasi-municipal corporation 
Power of taxation given Golden 
Gate bridge and highway district, a 
quasi-municipal corporation with 
noncontiguous boundaries, did not vi¬ 
olate equal protection clause. 

Cal.—Golden Gate Bridge and High¬ 
way Hist V. Felt, 6 P.2d 686, 214 
Cal. 308. 

Summary proceedings 

A statute authorizing a summary 
proceeding for collection of taxes 
afforded taxpayer sufficient notice 
and opportunity to be heard, and was 
not unconstitutional as denying due 
process of law or equal protection of 
the law, where taxpayer was given 
notice that hearing would be had in 
eight days. 

La.—State v. Standard Oil Co. of 
Louisiana, 178 So. 601, 188 La. 978. 
Admission to free public schools 
The extension of free schooling to 
children residing in federally owned 
slum clearance projects for low in¬ 
come families and war housing proj¬ 
ects located in city school district 
did not result in the unlawful shift¬ 
ing of the tax burden in violation of 
the constitutional provision as to 
equal protection, since the admission 
to free public schools is not depend¬ 
ent on the payment of taxes. 

Ohio.—^McGwinn v. Board of Ed. of 
Cleveland City School Hist., 69 N. 
E.2d 381, 78 Ohio App. 405, appeal 
dismissed 70 N.E.2d 776, 147 Ohio 
St. 259, 

Assessments and special taxes for 
local improvements generally see 
infra § 532. 

40. U.S.-—Caskey Baking Co. v. Com¬ 
monwealth of Va., 61 S.Ct. 881, 313 
U.S. 117, 85 L.Ed. 1223—Madden v. 
Commonwealth of Ky., 60 S.Ct. 406, 
309 U.S, 83, 84 L.Ed. 590, 125 A.L. 

R. 1383—^Welch v. Henry, Wis., 59 

S. Ct. 121, 305 U.S. 134, 83 L.Ed. 
87, 118 A.L.R. 1142, rehearing de¬ 
nied 59 S.Ct. 250, 305 U.S. 675, 83 
L.Ed. 437—^New York Rapid Trans¬ 
it Corporation v. City of New York, | 
68 S.Ct. 721, 303 U.S. 573, 82 L.Ed. 
1024, rehearing denied 68 S.Ct. 939, 
304 U.S. 688, 82 L.Ed. 1548--Brook- 
lyn and Queens Transit Corpora¬ 
tion V. City of New York, 58 S.Ct. 
721, 303 U.S. 573, 82 L.Ed. 1024, re¬ 
hearing denied 68 S.Ct. 939, 304 U.S. 
688, 82 L.Ed. 1548—Breedlove v. 
Suttles, Ga., 58 S.Ct. 205, 302 U.S. 
277, 82 L.Ed. 252—Carmichael v. 
Southern Coal & Coke Co., Ala., 67 
S.Ct. 868, 301 U.S. 495, 81 L.Ed. 
1245, 109 A.L.R. 1327, modified on 
other grounds Carmichael v. South¬ 
ern Coal & Coke Co., 57 S.Ct. 674, 
300 U.S. 644, 81 L.Ed. 858—Carmi¬ 
chael v. Gulf States Paper Corpora¬ 
tion, Ala., 67 S.Ct. 868, 301 U.S. 495, 
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81 L-Ed. 1245, 109 A.L,.R. 1327, 
modified on other grounds Car¬ 
michael V. Gulf States Paper Cor¬ 
poration, 57 S.Ct, 674, 300 U.S. 644, 
81 L.Ed. 858—Colgate v. Harvey, 
Yt., 66 S.Ct. 252, 296 U.S. 404, 80 
L.Ed. 299, 102 A.L.R. 64—^Lawrence 
V. State Tax Commission of Mis¬ 
sissippi, 52 S.Ct. 656, 286 U.S. 276, 
76 L.Ed. 1102, 87 A.L.R. 374—State 
Board of Tax Com'rs of Indiana v. 
Jackson, Ind., 51 S.Ct. 640, 283 U.S. 
627, 76 L.Ed. 1248, 73 A.L.R. 1464, 
75 A.L.R. 1536, leave to petition for 
rehearing granted State Board of 
Tax Com'rs of State of Indiana v. 
Jackson, 61 S.Ct. 661, 75 L.Ed. 1474 
—Ohio Oil Co. v. Conway, La., 60 
S.Ct. 310, 281 U.S. 146, 74 L.Ed. 
775—Salomon v. State Tax Com¬ 
mission of New York, 49 S.Ct. 192, 
278 U.S. 484, 73 L.Ed. 464—Max¬ 
well V. Bugbee, N.J., 40 S.Ct. 2, 250 
U.S. 625, 63 L,Ed. 1124. 

Prouty V. Coyne, D.C.S.D., 55 F. 
2d 289, reversed on other grounds 
Coyne v. Prouty, 53 S.Ct. 658, 289 
U.S. 704, 77 L.Ed. 1461—Louis v. 
Boynton, D.C.Kan., 63 P.2d 471— 
Franklin v. Carter, C.C.A.Okl., 51 
P.2d 345, certiorari denied 62 S.Ct. 
40, 284 U.S. 664, 76 L.Ed. 562— 
Phipps V. Bowers, D.C.N.Y., 46 F. 

[ 2d 164, affirmed, C.C.A., 49 F.2d 996, 
certiorari denied 62 S.Ct, 22, 284 

U. S. 641, 76 L.Ed. 645—Hartman 
Furniture & Carpet Co. v. Milwau¬ 
kee County, D.C.Wis., 39 F.2d 104 
—Goodyear Tire & Rubber Co. v. 
Gallardo, C.C.APuerto Rico, 18 F. 
2d 926, certiorari denied 48 S.Ct. 
36, 275 U.S. 640, 72 L.Ed. 415—Leo 
Feist, Inc., v. Young, D.C.Wis., 46 
P.Supp. 622, reversed on other 
grounds 138 F.2d 972. 

Liberty Paper Board Co. v. U. S., 
D.C.Ohio, 37 F.Supp. 751. 

Cal.—City of San Mateo v. Mullin, 
139 P.2d 351, 69 Cal.App.2d 652. 

Colo.—In re Hunter's Estate, 49 P.2d 
1009, 97 Colo. 279, 101 A.L.R. 1202. 

Conn.—^Hoenig v. Connelly, 105 A2d 
775, 141 Conn. 266—^New Haven 
Metal & Heating Supply Co. v. Dan- 
aher, 21 A.2d 383, 128 Conn. 213. 

D.C.—^Neild v. District of Columbia, 
110 P.2d 246, 71 App.D.C. 306—Cave 

V. District of Columbia, 90 F.2d 
383, 67 App.D.C. 138. 

Fla.—Gray v. Central Florida Lum¬ 
ber Co., 140 So. 320, 104 Fla. 446, 
rehearing denied 141 So. 604, 104 
Fla. 446, and certiorari denied Cen¬ 
tral Florida Lumber Co. v. Gray, 
63 S.Ct. 84, 287 U.S. 634, 77 L.Ed. 
549. 

Idaho.—J. C. Penney Co. v, Diefen- 
dorf, 32 P.2d 784, 64 Idaho 374, fol¬ 
lowed in Safeway Stores v. Die- 
fendorf, 32 P.2d 798, 64 Idaho 407. 

Ill.—Department of Revenue v. War¬ 
ren Petroleum Corp., 119 N.E.2d 
215, 2 I11.2d 483—Mutual Tobacco 
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the tax legislation are to adjust the burden with a | fair and reasonable degree of equality.Aecord- 


Co. V. Halpin, 111 N.E3.2d 155, 414 
Ill. 226—^People v. Franklin Nat. 
Ins. Co. of New York, 176 N.E. 431, 
343 Ill. 336—People v. O’Donnell, 
158 N.E. 727, 327 Ill. 474. 

Ind.—^Miles v. Department of Treas-‘ 
ury, 199 N.E. 372, 209 Ind. 172, 
101 A.L.R. 1359, appeal dismissed 
Miles V. Department of Treasury 
of State of Indiana, 56 S.Ct. 750, 
298 U.S. 640, 80 L.Ed. 1372--Kel- 
ly V. Finney, 194 N.E. 157, 207 Ind. 
557—Lutz V. Arnold, 193 N.E. 840, 
rehearing overruled 196 N.E. 702. 
Iowa.—Dickinson v. Porter, 35 N.W. 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct. 88. 338 U.S. 843, 94 
L.Ed. 515. 

Kan.—State ex rel. Am v. State Com¬ 
mission of Revenue and Taxation, 
181 P.2d 632, 163 Kan. 240—GafCord j 
V. Haynes, 239 P. 444, 119 Kan. 285 
—^Lantz V. Hanna, 207 P. 767, 111 I 
Kan. 461. I 

Ky.—City of Louisville v. Sebree, 214 
S.W.2d 248, 308 Ky. 420—Williams 
V. City of Bowling Green, 70 S.W. 
2d 967, 254 Ky. 11. 

X^a.—Corpus Juris Secuudum q.uoted 

in Interstate Oil Pipe Line Co. v. 
Guilbeau, 46 So.2d 113, 116, 217 La. 
160—State v. Arthur Duvic’s Sons, 
170 So. 23, 186 La, 647—Union 
Tank Car Co. v. Day, 101 So. 681, 
156 La. 1071. 

Md.—Seaboard Commercial Corp. v. 
State Tax Commission, 29 A.2d 294, 
181 Md. 234—^Robey v. Broersma, 
26 A.2d 820, 181 Md, 325, reversed 
in part on other grounds on reargu¬ 
ment, 29 A.2d 828, 181 Md. 325, 146 
A.L.R. 687. 

Mich.—Union Steam Pump Sales Co. 
V. Deland. 186 N.W. 363, 216 Mich. 
261. 

Minn.—^Hassler v. Engberg, 48 N.W. 
2d 343, 233 Minn. 487—C. Thomas 
Stores Sales System v. Spaeth, 297 
N.W. 9, 209 Minn. 504. 

Miss.—^Mississippi State Tax Com¬ 
mission V. Flora Drug Co., 148 So. 
373, 167 Miss. 1. 

Mont.—Superior Coal Co. v. Mussel¬ 
shell County, 41 P.2d 14, 98 Mont. 
501—Mills V. State Board of Equal¬ 
ization, 33 P.2d 563, 97 Mont. 13— 
O’Connell v. State Board of Equal¬ 
ization, 25 P.2d 114, 95 Mont. 91. 
Mo.—State ex rel. Jones v. Nolte, 165 
S.W.2d 632, 350 Mo. 271. 

N.D.—State ex rel. Haggart v. Nich¬ 
ols, 265 N.W. 859, 66 N.D. 355. 

Ohio.—National Tube Co. v. Peck, 111 
N.E.2d 11, 169 Ohio St. 98. 

Or.—^Wittenberg v. Mutton, 280 P.2d 
359, 203 Or. 438—Garbade v. City 
of Portland, 214 P.2d 1000, 188 Or. 
158—^In re Heck’s Estate, 260 P. 
735, 120 Or. 80. 

Pa.—Supervisors of Manheim Tp. ▼. 
Workman, Com.Pl., 48 Lanc.Rev. 
362, affirmed Supervisors of Man¬ 
heim Tp., Lancaster County, v. 
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Workman, 35 A.2d 283, 154 Pa-Su¬ 
per. 146. 

S.D.—Great Northern Ry. Co. v. 
Whitfield, 272 N.W. 787, 111 A.L.R. 
1475—State ex rel. Botkin v. Welsh, 
251 N.W. 189, 61 S.D. 593, followed 
in Flannery v. Welsh, 261 N.W. 216, 
61 S.D. 656. 

Tex.—Hurt v. Cooper, Civ.App., 113 
S.W. 2d 929. 

Va.—Langston v. City of Danville, 54 
S.E.2d 101, 189 Va. 603—Virginia 
Elec. & Power Co. v. Com., 6 S.E. 
2d 680, 174 Va 316—Virginia Elec¬ 
tric & Power Co. v. Commonwealth, 
194 S.E. 775—Commonwealth v. 
Whiting Oil Co.. 187 S.E. 498, 167 
Va 73. 

Wash.—Texas Co. v. Cohn, 112 P.2d 
522, 8 Wash.2d 360, followed in In¬ 
land Empire Refineries v. State, 112 
P.2d 541, 8 Wash.2d 723, and Mon¬ 
tana Headlight Oil Co. v. State, 
112 P.2d 541, 8 Wash.2d 724. 

W.Va.—Central Trust Co. v. Fox, 178 
S.E. 520, 116 W.Va 37—Hope Nat¬ 
ural Gas Co. V. Hall, 135 S.E. 582, 
102 W.Va. 272, afllrmed 47 S.Ct. 
639, 274 U.S. 284, 71 L.Ed. 1049. 
Wis.—In re Miller’s Estate, 2 N.W. 
2d 256, 239 Wis. 551, 139 A.L.R. 
1056. 

Wyo.—^Unemployment Compensation 
Commission v. Renner, 143 P.2d 
181, 69 Wyo. 437. 

Fact that the apportlonmeoit may 
not result In. mathematical exactitude 
is certainly not a constitutional de¬ 
fect. Rough approximation rather 
than precision is, as a practical mat¬ 
ter, the norm in any such tax system. 
U.S.—^Illinois Central R. Co. v. Min¬ 
nesota, 60 S.Ct. 419, 309 U.S. 157, 
84 LEd. 670. 

Cal.—People v. Keith Ry. Equipment 
Co., 161 P.2d 244, 70 Cal.App.2d 
339. 

I 

41. U.S.—Colgate v. Harvey, Vt., 66 
S.Ct. 252, 296 U.S. 404, 80 L.Ed. 
299, 102 A.L.R. 54—Stewart Dry 
Goods Co. V. Lewis, Ky., 55 S.Ct. 
525, 294 U.S. 550, 79 L.Ed. 1054, re- 
. hearing denied 65 S.Ct. 652, 295 U. 
S. 768, 79 L.Ed. 1709, Levy v. Lew¬ 
is, 55 S.Ct. 652, 295 U.S. 768, 79 
L.Ed. 1709, J. C. Penney & Co. v. 
Lewis, 65 S.Ct. 652, 295 U.S. 768, 
79 L.Ed, 1709, and Kroger Grocery 
& Baking Co, v. Lewis, 65 S.Ct. 662, 
295 U.S. 768, 79 L.Ed. 1709—Gen¬ 
eral American Tank Car Corpora¬ 
tion V. Day, La., 46 S.Ct. 234, 270 
U.S. 367, 70 L.Ed. 635. 

Idaho.—State v. Leonardson, 9 P.2d 
1028, 61 Idaho 646. 

Ky.—^City of Louisville v. Sebree, 214 
S.W.2d 248, 308 Ky. 420. 

La.—Crorpus Juris Secundum quoted 
In Interstate Oil Pipe Line Co. v, 
Guilbeau, 116 So.2d 113, 116, 217 
La. 160—Southland Inv. Co. v. 
Jeter, 129 So. 722, 171 La. 106— 
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Union Tank Car Co. v. Day, 101 So. 
581, 156 La. 1071. 

Mass.—Napier v. City of Springfield, 
23 N.E.2d 157, 304 Mass. 1'74. '' 
Minn.—C. Thomas Stores Sales Sys¬ 
tem V. Spaeth, 297 N.W. 9. 209 
Minn. 604. 

N.Y.—Vaughan v. State, 5 N.E.2d-53,' 
272 N.Y. 102; 108 A.L.R. 950, ap¬ 
peal dismissed 57 S.Ct. 510, 300 U. 
S. 638, 81 L,Ed. 855, and remittitur 
amended 6 N.E.2d 424, 273 N.Y. 
502. 

Ohio.—^National Tube Co. v. Peck, 111 
N.E.2d 11, 159 Ohio St, 98, 

Okl.—^Magnolia Petroleum Co. v. Ok¬ 
lahoma Tax Commission, 106 P.2d 
829, 188 bkl. 85—Carpenter v. 

, Shaw, 272 P. 393, 134 OkL 29, cer¬ 
tiorari granted 49 S.Ct. 349, 279 U. 
S. 830, 73 L.Ed. 980. 

Pa.—Supervisors of Manheim Tp., 
Lancaster County, v. Workman, 35 
A.2d 747, 154 Pa.Super. 146, revers¬ 
ed on other grounds 38 A. 2d 273, 
350 Pa. 168. 

Commonwealth v. American Gas 
Co., Com.Pl., 54 Dauph.Co. 115, af¬ 
firmed, 42 A.2d 161, 352 Pa. 113. 

S.D.—Great Northern Ry. Co. v. 
Whitfield, 272 N.W. 787, 111 A.L.R. 
1475. 

Tex.—^Hill V. Smithville Independent 
School Dist., Civ.App., 239 S.W. 
987, affirmed, Com.App., 251 S.W. 
209. 

Va.—^Washington County Nat. Bank 
V. Washington County, 10 S.E.2d 
516, 176 Va. 216. 

Statutes held not invalid 

(1) Assessing of power company's 
lands, submerged by construction of 
dam under federal license, at higher 
value than before submergence and 
higher than farm uplands in neigh¬ 
borhood. 

U.S.—Susquehanna Power Co. v. 
State Tax Commission of Mary¬ 
land, 51 S.Ct. 434, 283 U.S. 291, 75 
L.Ed. 1042. 

(2) Authorizing county, designat¬ 
ed by population, to levy tax for 
general county purposes. 

Tenn.—'Nashville, C. & St. L. Ry. v. 
Marshall County, 30 S.W,2d 268, 
161 Tenn. 236. 

(3) Authorizing separate assess¬ 
ment of mineral rights. 

Ajrk.—^Arkansas Fuel Oil- Co. v. State, 
22 SW.2d 556, 180 Ark. 765—State 
V. Arkansas Fuel Oil Co., 18 S.W. 
2d 906, 179 Ark. 848. 

(4) Imposing excise tax on trans¬ 
action whereby corporate dividends 
are declared and received out of in¬ 
come derived from property located 
or business transacted within state. 
Wis.—State ex rel. Froedtert Grain & 

Malting Co. v. Tax Commission of 
Wisconsin, 265 N.W. 672, 221 Wis. 
225, 104 A.L.R. 1478, rehearing de- 
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ingly, the constitution does not prohibit reasonable able relation to the subject of the particular legisla- 
classification for purposes of taxation as long as the tion so that all persons similarly circumstanced shall 
classification rests on a difference having a reason- be treated alike,as determined from the practical 


Hied 267 NT.W, 52, 221 Wis. 225, 104 
A.L.K. 1478. 

(5) Imposing tax imposed for Sol¬ 
dier's Bonus on the taxable property 
of the state. 

Wis.—State v, Johnson, 175 N.W. 589, 
170 Wis. 218, 7 1617. 

(6) Laying tax on documents al¬ 
though applied to notes mailed out¬ 
side of state with right of revocation. 

U.S.—Graniteville Mfg. Co. v. Query, 

D.C.S.C., 44 F.2d 64, affirmed 51 S. 
Ct 515, 283 TJ.S. 376, 75 L.Ed. 1126. 

(7) Prohibiting sale of transfer tax 
stamps without comptroller's consent. 
N.Y.—^People v. Jackson, 168 N.T.S. 

355, 35 N.Y.Cr. 17, affirmed 161 N. 
Y.S. 1139, 175 App.Div. 929. 

(8) Providing for tax on rolling 
stock of foreign corporations, 

U.S.—General American Tank Car 
Corporation v. Day, La., 46 S.Ct. 
234, 270 U.S. 367, 70 L.Ed. 635. 

Sinclair Refining Co. v. Day, D.C. 
La., 11 F.2d 664. 

La.—Union Tank Car Co. v. Day, 101 
So. 581, 156 I/a. 1071, 

(9) Providing for ad valorem tax¬ 
es on motor vehicles. 

Fla.—Miami Transit Co. v. Amos, 156 
‘So. 279, 115 Fla. 842. 

(10) Providing that title to a mo¬ 
tor vehicle shall not be transferred 
or a certificate of registration issued 
unless all taxes due and in arrears 
thereon have been paid. 

Md.—Grosseld v. Baughman, 129 A. 
370, 148 Md. 330. 

(11) Taxing mining royalties. 

U.S.—Royal Mineral Ass'n v. Lord, 

D.C.Minn., 13 F.2d 227, affirmed 
Lake Superior Consol. Iron Mines 

V. Lord, 46 .S.Ct 627, 271 U.S. 677, 
70 L.Ed. 1093. 

(12) Taxing bank shares and al¬ 
lowing credit for value of bank's 
eqtuity in realty. 

U.S.—Citizens' & Southern Nat. Bank 
V. City of Atlanta, Ga., D.C,Ga., 46 
P.2d 88, affirmed, C.C.A,, 53 F.2d 
657. 

(13) Authorizing levy of a tax on 
the taxpayers of a county for retire¬ 
ment of bonds issued under a legisla¬ 
tive act for purpose of paying cost of 
acquiring land for purpose of con¬ 
structing a-teaching hospital to be 
used in connection with state medical 
college. 

S.C.'—Smith V. Robertson, 41 S.B.2d 
681, 210 S.C, 99. 

(14) The act relating solely to dis¬ 
position of surpluses in special funds 
already levied and collected, since it 
was pot a revenue measure. 

Texi—James v. Gulf Ins. Co., Civ. 
4-P:^f»5il79 S.W.2d 397, reversed on 


other grounds 185 S.W'.2d 966, 143 
Tex. 424. 

(16) Unemployment compensation 
acts see supra § 515(2). 

Method of attaining eoLtiallty 

(1) Constitutional guaranties of 
equal protection do not purport or un¬ 
dertake to deal with method or man¬ 
ner of accomplishing such constitu¬ 
tional mandates, but are fully satis¬ 
fied when equality and uniformity has 
actually been attained. 

Tex.—Texas Pipe Line Co. v. Ander¬ 
son, Civ.App., 100 S.W.2d 764, error 
refused, certiorari denied 58 S.Ct. 
45, 302 U.S. 724, 82 L.Ed. 559. 

(2) A taxpayer may not complain 
if equality Is achieved by increasing 
the same taxes of other members of 
the class to the level of his own. 

U.S.—^Hillsborough Tp., Somerset 

County, N. J., v. Cromwell, N.J., 66 
S.Ct. 445, 326 U.S. 620, 90 L.Ed. 
358. 

42. U.S.—Nashville, C. & St. L. Ry. 
V. Browning, Tenn„ 60 S.Ct. 968, 310 
U.S. 362, 84 L.Ed. 1254—Hartford 
Steam Boiler Inspection & Insur¬ 
ance Co. V, Harrison, Ga., 57 S.Ct. 
838, 301 U.S. 459, 81 L.Ed. 1223— 
Colgate V. Harvey, Vt., 66 S.Ct. 252, 
296 U.S. 404, 80 L.Ed. 299, 102 A. 
L.R. 54—Louis K, Liggett Co. v. 
Lee, Fla., 53 S.Ct. 481, 288 U.S. 617, 
77 L.Ed. 929, 85 A.L.R. 699, con¬ 
formed to Louis K Liggett Co. v. 
Lee, 149 So. 8, 109 Fla. 477—State 
Board of Tax Com'rs of Indiana v. 
Jackson, Ind., 51 S.Ct. 540, 283 U.S. 
527, 75 L.Ed. 1248, 73 A.L.R. 1464, 
75 A.L.R, 1636—Alward v. Johnson, 
Cal,, 51 S.Ct. 273, 282 U.S. 509, 75 
L.Ed, 496, 75 A.L.R, 9—Ohio Oil 
Co. V, Conway, La., 50 S.Ct. 310, 281 
U.S. 146, 74 L.Ed, 775—Louisville 
Gas & Electric Co. v. Coleman, 48 
S.Ct. 423, 277 U.S. 32, 72 L.Ed. 770— 
Swiss Oil Corporation v. Shanks, 
47 S.Ct. 393, 273 U.S. 407, 71 L.Ed. 
709—Lacoste v. Department of Con¬ 
servation of State of Louisiana, 44 
S.CL 186, 263 U.S. 645, 68 L.Ed. 
437—^Watson v. State Comptroller 
of New York, N.Y., 41 S.Ct. 43, 254 
U.S. 122, 65 L.Ed. 170—F. S. Roy¬ 
ster Guano Co. v. Commonwealth 
of Virginia, Va., 40 S.Ct. 660, 263 
U.S. 412, 64 L.Ed. 989—Maxwell v. 
Bugbee, 40 S.Ct. 2, 250 U.S. 626, 63 
L.Ed. 1124, affirmed 103 A. 861, 91 
N.J.Law 454—Northwestern Mut. 
Life Ins. Co. v. State of Wisconsin, 
38 S.Ct 444, 247 U.S. 132, 62 L.Ed. 
1025. 

Byrd v. Blue Ridge Rural Elec. 
Co-op., C.A.S.C., 216 F.2d 642—May¬ 
or and City Council of Baltimore v. 
Williams, C.C.A.Md., 61 F.2d 374, 
reversed on other grounds 53 S.Ct 
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431, 289 tr.S, 36, 77 L,E(J. 1015— 
Great Atlantic & Pacific Tea Co. 
V. Morrissett, D.C.Va., 58 F.2d 991, 
affirmed 62 S.Ct 127, 284 U.S. 584. 
76 L.Ed. 506—^Louis v. Boynton, D. 
C.Kan., 53 P.2d 471—Franklin v. 
Carter. C.C.A.Okl., 61 F.2d 345, cer¬ 
tiorari denied 52 S.Ct 40, 284 U.S. 
664, 76 L.Ed. 562 —Campbell Baking 
Co. V. City of Harrison ville, C.C.A. 
Mo., 50 F.2d 670—National Savings 
& Loan Ass’n v. Gillis, D.C.Idaho, 
35 P.2d 386, reversed on other 
grounds Vermont Loan & Trust Co. 
V. Gillis, 61 S.Ct 19, 282 U.S. 796, 
75 L.Ed. 717, and New World Life 
Ins. Co. V. Gillis. 61 S.Ct 19, 282 

U. S. 796, 75 L.Ed. 717—The Best 
Poods V. Welch, D.C.Idaho, 34 P.2d 
682—Gallardo v. Questell, C.C.A. 
Puerto Rico, 29 F.2d 897—^Road 
Imp. Dist. No. 7 of Crittenden 
County, Ark., v. St Louis-San 
Francisco Ry. Co., C.C.A.Ark., 28 P. 
2d 825—Sinclair Refining Co. v. 
Day. D.C.La., 11 F.2d 664—South¬ 
western Bell Telephone Co. v. Mid- 
dlekamp, D.C.Mo., 1 F.2d 563. 

Martinsen v. Mullaney, D.C.Alas¬ 
ka, 85 F.Supp. 76—Leo Feist, Inc., 

V. Young, D.C.Wis., 46 F.Supp. 622, 
reversed on other grounds, C.C.A., 
138 F.2d 972—^Union Sulphur Co. v. 
Reid, D.C.La., 17 F.Supp. 27—Great 
Atlantic & Pacific Tea Co. v. Val¬ 
entine, D.C.Iowa, 12 F.Supp. 760, 
affirmed Valentine v. Great Atlan¬ 
tic & Pacific Tea Co., 67 S.Ct. 56, 
299 U.S. 32, 81 L.Ed. 22—Standard 
Oil Co. of New Jersey v. Fox, D.C. 

W. Va., 6 F.Supp. 494, reversed on 
other grounds Fox v. Standard Oil 
Co. of New Jersey, 65 S.Ct. 333, 294 
U.S. 87, 79 L.Ed. 78, and rehearing 
denied 65 S.Ct 511, 294 U.S. 733, 79 
L.Ed. 1261. 

Union Sulphur Co. v. Reed, D.C. 
La, 249 P. 172—The Michigan Tel¬ 
ephone Tax Cases, C.C.Mich., 185 P. 
634, affirmed Citizens' Telephone 
Co. V. Puller, 33 S.Ct 833, 229 U.S. 
322, 67 L.Ed. 1206 and 33 S.Ct 837, 
229 U.S. 335, 57 L.Ed. 1215. 

Ariz.—^McAhren v. Bradshaw, 113 P. 
2d 932, 57 Ariz. 842. 

People’s Finance & Thrift Co. v. 
Pima County, 38 P.2d 643, 44 Ariz. 
440—Biles v. Robey, 30 P.2d 841, 43 
Ariz. 276. 

Ark.—Wilson v. Monticello Cotton 
Mills Co., 24 S.W.2d 324, 180 Ark. 
1090. 

Cal.—Barker Bros. v. City of Los An¬ 
geles, 76 P.2d 97, 10 Cal.2d 603— 
Fullerton Oil Co. v. Johnson, 39 
P.2d 796, 2 Cal.2d 162. 

Soares v. City of Santa Maria, 
100 P.2d 1108, 38 CaI.App.2d 215— 
. Roth Drugs v. Johnson, 57 P.2d 
1022, 13 Cal.App.2d 720. 
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Conn,—Haven Metal & Heating 
Supply Co. V. Danaher, 21 A.2d 383, 
128 Conn. 213—Bankers’ Trust Co. 
V. State, 114 A. 104, 96 Conn. 361, 
affirmed Bankers’ Trust Co. v. 
Blodgett, 43 S.Ct. 233, 260 U.S, 647, 
67 L.Ed. 439. 

Del.—Conard v. State, 16 A.2d 121, 
2 Terry 107—State v. Finder, 108 A. 
43, 7 Boyce 416. 

pia.—State ex rel. Vars v. Knott, 184 
So. 752, 135 Fla. 206, followed in 
State ex rel. Hardware Mut. Cas. 
Co. V. Knott, 185 So. 927, 136 Fla. 
652, vacated on other grounds State 
of Fla. ex rel. Hardware Mut. Cas. 
Co. V. Knott, 60 S.Ct. 72, 308 U.S. 
607, 84 L.Ed. 434, appeal dismissed 
State of Fla. ex rel. Vars v. Knott, 
60 S.Ct. 72, 308 U.S. 506, 84 L.Ed. 
433—Gray v. Central Florida Lum¬ 
ber Co., 140 So. 320, 104 Fla. 446, 
rehearing denied 141 So. 604, 104 
Fla. 446, and certiorari denied Cen¬ 
tral Florida Lumber Co. v. Gray, 
53 S.Ct. 84, 287 U.S. 634, 77 L.Ed. 
549. 

Ga.—^Dixie-Ohio Exp. Co. v. State 
Kevenue Commission, 197 S.B. 887, 
186 Ga. 228, affirmed 59 S.Ct, 435, 
306 U.S. 72, 83 L.Ed. 495. 

Idaho.—John Hancock Mut. Life Ins. 
Co. V. Haworth, 191 P.2d 359, 68 
Idaho 185—J. C. Penney Co. v. Die- 
fendorf, 32 P.2d 784, 64 Idaho 374, 
followed in Safeway Stores v. Die- 
fendorf, 32 P.2d 798, 54 Idaho 407— 
Diefendorf v. Gallet, 10 P.2d 307, 
51 Idaho 619. 

Ill.—^Michigan Millers’ Mut. Fire Ins. 
Co. V. McDonough, 193 N.E. 662, 
358 Ill. 575—People v. City of St. 
Louis, 130 N.E. 366, 297 Ill. 199. 
Ind.—Kelly v. Finney, 194 N.E. 157, 
207 Ind. 557—Lutz v. Arnold, 193 
N.E. 840, rehearing overruled 196 
N.E. 702. 

Iowa.—^Dickinson v. Porter, 35 N.W. 
2d 66, 240 Iowa 393, appeal dismiss¬ 
ed 70 S.Ct. 88, 338 U.S. 843, 94 L.Ed. 
615. 

Ky.^—City of Louisville v. Sebree, 214 
S.W.2d 248, 308 Ky. 420—Williams 

V. City of Bowling Green, 70 S.W.2d 
967, 254 Ky. 11—^Klein v. Jefferson 
County Board of Tax Sup'rs, 18 S. 

W. 2d 1009, 230 Ky. 182, affirmed 
Klein v. Board of Tax Sup'rs of 
Jefferson County, Ky., 51 S.Ct. 15, 
282 U.S. 19. 75 L.Ed. 140, 73 A.L.R. 
679. 

La.—Corpus Juris Secundum g.uoted 
ia Interstate Oil Pipe Line Co. v. 
Guilbeau, 116 So.2d 113, 116, 217 La. 
160—^Arkansas Fuel Oil Cofp. v. 
Fontenot, 72 So.2d 465, 225 La. 166, 
appeal dismissed 75 S.Ct. 46, 348 
U.S. 804, 99 L.Bd. 635—State v. 
Arthur Duvic's Sons, 170 So. 23, 185 
La. 647—’Matthews v. Conway, 155 
So. 255, 179 La. 875—White Oil 
Corporation v. Flanagan, 96 So. 675, 
153 La. 837. 

Md.—Maryland Unemployment Com¬ 
pensation Board v. Albrecht, 36 A. 
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2d 666, 183 Md, 87—Oursler t. 
Tawes, 13 A.2d 763, 178 Md. 471, 
followed in Culver v. Tawes, 13 A. 
2d 771. 

Mass.—Old Colony R. Co. v. Asses¬ 
sors of Boston, 35 N.E.2d 246, 309 
Mass. 439. 

Mich.—^Union Steam Pump Sales Co. 
V. Deland, 185 N.W. 353, 216 Mich. 
261. 

Minn.—C. Thomas Stores Sales Sys¬ 
tem V, Spaeth, 297 N.W. 9, 209 
Minn. 504—Cherokee State Bank of 
St. Paul V. Wallace, 279 N.W. 410. 

Miss.—Mayor and Board of Aider- 
men of City of Vicksburg v. Streck- 
fus Steamers, 150 So. 215, 167 Miss. 
856—Miller v- Lamar Life Ins. Co., 
131 So. 282, 158 Miss. 753—State v. 
Gulf, M. & N. R. Co., 104 So. 689, 
138 Miss. 70. 

Mont.—Superior Coal Co. v. Mussel¬ 
shell County, 41 P.2d 14, 98 Mont. 
501—^Mills V. State Board of Eaual- 
ization, 33 P.2d 563, 97 Mont. 13— 
Montana Beer Retailers* Protective 
Ass’n V. State Board of Equaliza¬ 
tion, 25 P.2d 128, 95 Mont. 30— 
O’Connell v. State Board of Equali¬ 
zation, 25 P.2d 114, 95 Mont. 91— 
Hart Refineries v. Harmon, 263 P. 
687, 81 Mont. 423, followed in State 
V. Hart Refineries, 268 P. 1024, 83 
Mont. 36, and affirmed Hart Re¬ 
fineries V. Harmon, 49 S.Ct. 188, 278 

U. S. 499, 73 L.Ed. 475, followed in 
Hart Refineries v. State of Mon¬ 
tana, 49 S.Ct. 189, 278 U.S. 584, 
73 L.Ed. 519, vacated 49 S.Ct. 95, 
278 U.S. 574, 73 L.Bd. 514, and af¬ 
firmed State of Montana v. Hart 
Refineries, 268 P. 1024, 83 Mont. 36 
—'Montana Nat. Bank of Billings 

V. Yellowstone County, 252 P. 876, 
78 Mont. 62, reversed on other 
grounds 267 P. 304, 82 Mont. 380, 
conforming to mandate 48 S.Ct. 
331, 276 ,U.S. 499, 72 L.Ed. 673— 
Hilger v. Moore, 1^2 P. 477, 56 
Mont. 146. 

N.J.—^Ring V. Mayor and Council of 
Borough of North Arlington, 56 A. 
2d 744, 136 N.J.Law 494, affirmed 
61 A.2d 508, 1 N.J. 24, appeal dis¬ 
missed 69 S.Ct. 250, 335 U.S. 889, 
93 L.Bd. 427—State v. Garden State 
Racing Ass’n, 54 A.2d 916, 136 N. 
J.Law 173—Schwartz v. Essex 
County Board of Taxation, 28 A.2d 
482, 129 N.J.Law 129, affirmed 32 
A,2d 354, 130 N.J.Law 177. 

Renwick v. Martin, 10 A-2d 293, 
126 N.J.Eq. 564. 

N.T.—^People ex rel. Salisbury Axle 
Co. V. Lynch, 181 N.E. 460, 259 N. 
T. 228—In re Howell’s Estate, 174 
N.E. 457, 265 N.T. 211—^People ex 
rel- Pratt v. Goldfogle, 151 N.E. 
452, 242 N.T. 277—In re Keeney’s 
Estate, 87 N.E. 428, 194 N.T. 281, 
affirmed Keeney v. Comptroller of 
State of New York, 32 S.Ct. 105, 
222 U.S. 525, 56 L.Ed. 299. 

]sr.c.—Great Atlantic & Pacific Tea 
Co. V. Maxwell, 154 S.E. 838, 199 N. 
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C. 433, affirmed 52 S.Ct. 26, 284 TJ. 
S. 675, 76 L.Ed. 500—Clark v. Max¬ 
well, 150 S.B. 190, 197 N.C. 604, 
affirmed 51 S.Ct. 211, 282 U.S. 811, 
75 L.Ed. 726. 

N.D.—State ex rel. Haggart v. Nich¬ 
ols, 265 N.W. 859, 66 N.D. 355. 

Ohio.—^Winslow-Spacarb, Inc., y. 
Evatt, 59 N.E.2d 924, 144 Ohio St. 
471. 

Youngstown Sheet & Tube Co. v. 
City of Youngstown, 108 N.E.2d 571, 
91 Ohio App. 431—State v. Cook, 
185 N.E. 212, 44 Ohio App. 501. 

Or.—^Fox V. Galloway. 148 P.2d 922, 
174 Or. 339—Standard Lumber Co. 
V. Pierce, 228 P. 812, 112 Or. 314, 

Pa.—Commonwealth v. Girard Life 
Ins. Co., 158 A, 262, 305 Pa. 558, 
83 A.L.R. 460, affirmed Girard Life 
Ins. Co. V. Commonwealth of Penn¬ 
sylvania, 53 S.Ct. 94, 287 U.S. 570, 
77 L.Ed. 501. 

Pa.—Supervisors of Manheim Tp., 
Lancaster County, v. Workman, 35 
A,2d 747, 154 Pa.Super. 146, re¬ 
versed on other grounds 38 A. 2d 
273, 350 Pa. 168. 

Commonwealth v. City Nat. Bank 
of Philadelphia, Com.Pl., 52 Dauph. 
Co. 87. 

R. I.—^Manufacturers’ Mut. Fire Ins. 
Co. V. Clarke, 103 A. 931, 41 R.I. 
277. 

S. C.—^Marshall v. South Carolina Tax 
Commission, 182 S.E. 96, 178 S.C. 
57, certiorari denied 56 S.Ct. 96, 
296 U.S. 585, 80 L.Ed. 413—^Duke 
Power Co. v. Bell, 152 S.B. 865, 
156 S.C. 299. 

S.D.—Great Northern Ry. Co. v. 
WTiitfield, 272 N.W. 787, 111 A.L.R. 
1475—State ex rel. Botkin v. Welsh, 
251 N.W. 189, 61 S.D 693, fol¬ 
lowed in Flannery v. Welsh, 251 
N.W. 216, 61 S.D. 656. 

Tex.—^Hurt v. Cooper, Civ.App., 113 
S.W.2d 929—Texas Pipe Line Co. v. 
Anderson, Civ.App., 100 S.W.2d 754, 
error refused, certiorari denied 58 
S.Ct. 45, 302 U.S. 724, 82 L.Ed. 559. 

Vt.—Town of Hartland v. Damon's 
Estate, 156 A. 518, 103 Vt, 519— 
Village of Hardwick v. Town of 
Wolcott, 129 A. 159, 98 Vt. 343, 39 
A.D.R. 1222. 

Va.—Virginia Electric & Power Co. 
V. Commonwealth, 194 S.E. 775. 

Wash.—Texas Co. v, Cohn, 112 P.2d 
522, 8 Wash.2d 360, followed in In¬ 
land Empire Refineries v. State, 112 
P.2d 541, 8 Wash.2d 723 and Mon¬ 
tana Headlight Oil Co. v. State, 112 
P.2d 541, 8 Wash,2d 724. 

W.Va,—^Hope Natural Gas Co. v. 
Hall, 135 S.E. 582, 102 W.Va. 272, 
affirmed 47 S.Ct. 639, 274 U.S. 284, 
71 L.Ed. 1049. 

Wis.—State ex rel. Froedtert Grain 
& Malting Co. v. Tax Commission 
of Wisconsin, 265 N.W. 672, 221 
Wis. 225, 104 A.L.R. 1478, rehear¬ 
ing denied 267 N.W. 52, 221 Wis. 
225, 104 A.L.R. 1478—State v. Diehl, 
223 N.W. 852. 198 Wis. 326—State 
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operation of the statute>^3 

The equal protection clause does not prevent 
the exercise of discretion in the selection of 
subjects of taxation^s.s and does not preclude 
a state legislature from changing its mind in 
making an otherwise permissible choice of sub¬ 
jects of taxation,^ 3.10 and if the new taxes 
could have been included in the earlier act when 
adopted, the equal protection clause does not pre- 
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dude the Imposition of taxes on subjects previously 
untaxed43.a6 and the shifting of the burden of the 
old taxes by changes in rates, exemptions, and de- 
ductions.^3.20 The subjects need not be precisely 
alike ;43.25 they must be alike in the essential par¬ 
ticulars which induced their inclusion in one dassi- 
fication.'^3.30 The states may, therefore, make any 
reasonable classification of persons^^.ss qj. prop- 
erty,^3.40 and may tax certain classes of property to 


V. Zimmerman, 196 N.W. 848, 181 
Wis. 652. 

“Classifications for purposes of 
legrislation may be made with ref¬ 
erence to similarity of situation, cir¬ 
cumstances, requirements, and con¬ 
venience to best subserve the public 
interest.” 

Fla,—State v. City of Miami, 137 So. 

261, 265, 103 Fla. 54. 

Identity of treatment not r<ecLUired 
Equal protection, with respect to 
classification for taxation purposes, 
does not require identity of treat¬ 
ment, but only that classification 
rests on real and not feigrned differ¬ 
ences, that the distinction have some 
relevance to purpose for which clas¬ 
sification is made, and that the differ¬ 
ent treatments be not so disparate, 
relative to difference in classification, 
as to be wholly arbitrary. 

U.S.—^Walters v. City of St Louis, 
Mo., 74 S.Ct 605, 347 U.S. 231, 98 
L.Ed, 660. 

“Tax classificaticxiL” defined 
To classify taxation is to arrangre 
it according to recognized and well- 
known principles, 

U.S.—Garysburg Mfgr. Co. v. Pender 
County, U.C.N.C., 4^ P.2d 500. 
Invalidity as to interstate oommeroe 
Tax, as applied to intra-state com¬ 
merce, may be sustained under equal 
protection clause, although, if applied 
to interstate commerce, it violates 
commerce clause. 

U.S.—Prouty v. Coyne, D.C.S.D., 55 
F.2d 289, reversed on other grounds 
Coyne v. Prouty, 53 S.Ct. 658, 289 

U. S. 704, 77 L.Ed. 1461. 

State oonstitatlonal provision guar¬ 
anteeing equal privileges permits 
classification for taxation to same ex¬ 
tent as equal protection clause of 
federal Constitution. 

Ind.—^Miles v. Department of Treas¬ 
ury, 199 N.E. 372, 209 Ind. 172, 101 
A.L.II. 1359, appeal dismissed Miles 

V, Department of Treasury of State 
of Indiana, 66 S.Ct. 760, 298 U.S. 
640, 80 L.Ed. 1372. 

Discount 

Statute providing for a discount 
on taxes paid during certain months 
to county sheriff or tax collector 
without according same discount to 
taxpayer on taxes paid directly to 
state treasurer is not violative of 
equal protection clause. 


N.C.—^Norfolk Southern R. Co. v. 
Lacy, 122 S.E. 763, 187 N.C. 615. 

43. U.S.—Quaker City Cab Co. v. 
Commonwealth of Pennsylvania, 
48 S.Ct. 553, 277 U.S. 389, 72 L.Ed. 
927. 

Fla.—State ex rel. Lane Drug Stores 
V. Simpson, 166 So. 227, 122 Fla. 
582, affirmed 166 So. 262, 122 Fla. 
670, followed in State ex rel. Lane 
Drug Stores v. Carswell, 166 So. 
249, 122 Fla. 639, and rehearing de¬ 
nied 166 So. 674, 122 Fla. 700, re¬ 
hearing denied State ex rel. Lane 
Drug Stores v. Simpson, 166 So. 
574, 122 Fla. 700, certiorari denied 
Simpson v. State of Florida ex rel. 
Lane Drug Stores, 57 S.Ct. 15, 299 
U.S. 543, 81 L.Ed. 399. 

Ky.—City of Louisville v. Sebree, 
214 S.W.2d 248, 308 Ky. 420. 

La.—Corpus Juris Secundum quoted 
In Interstate Oil Pipe Line Co. v. 
Guilbeau, 46 So.2d 113, 116, 217 
La, 160. 

Ohance incldeoice not controlling 
Question of equal protection as to 
taxes must be decided with respect 
to general classification rather than 
by chance incidence of tax in par¬ 
ticular instances or with respect to 
particular taxpayers. 

U.S.—Colgate v. Harvey, Vt., 56 S.Ct. 
252, 296 U.S. 404, 80 L.Ed. 299, 102 
A.L.R. 54—^Maxwell v. Bugbee, N. 
J., 40 S.Ct. 2. 250 U.S. 525, 63 L. 
Ed. 1124. 

Idaho.—J. C. Penney Co. v. Diefen- 
dorf, 32 P.2d 784, 54 Idaho 374, fol¬ 
lowed in Safeway Stores v. Diefen- 
dorf, 32 P.2d 798, 54 Idaho 407. 
Difficulties of administration 

The expense and difficulties of ad¬ 
ministration should be considered in 
determining whether a classification 
is valid. 

U.S.—Continental Baking Co. v. 
Woodring, D.C.Kan., 55 F.2d 347, 
affirmed 62 S.Ct. 595, 286 U.S. 362, 
76 L.Ed. 1156, 81 A.L.R. 1402. 

43.5 U.S.—State Board of Tax 
Com’rs of Indiana v. Jackson, Ind., 
51 S.Ct. 540, 283 U.S. 527, 75 L.Ed, 
1248, 73 A.L.R. 1464, 75 A-L.R. 1536. 
Md.—^Robey v. Broersma, 26 A 2d 
820, 181 Md. 325, reversed in part 
on other grounds on reargument 
29 A2d 828, 181 Md. 325, 146 A. 
L.R. 687. 

Pa.—Commonwealth v. Ford Motor 
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Co., 38 A.2d 329, 350 Pa- 236, ap¬ 
peal dismissed 65 S.Ct. 857, 324 U. 
S. 827, 89 L.Ed. 1394, rehearing 
denied 65 S.Ct. 1012, 324 U.S. 890, 
89 L.Ed. 1437. 

Wash.—Texas Co. v. Cohn, 112 P.2d 
622, 8 Wash.2d 360, followed in In¬ 
land Empire Refineries v. State, 
112 P.2d 641, 8 Wash.2d 723, and 
Montana Headlight Oil Co. v. 
State, 112 P.2d 541, 8 Wash.2d 724. 
43.10 U.S.—Welch v. Henry, Wis., 
69 S.Ct. 121, 305 U.S. 134, 83 L.Ed. 
87, 118 A.L.R. 1142, rehearing de¬ 
nied 59 S.Ct. 250, 305 U.S. 675, 83 
L.Ed. 437. 

43.15 U.S.—^Welch v. Henry, supra. 
43.20 U.S.—Welch V. Henry, supra. 
Batloual differeuce 

The validity of a statute imposing 
taxes on subjects previously untaxed 
and shifting the burden of old taxes 
by changes in rates, exemptions, and 
deductions so far as equal protec¬ 
tion is concerned must be deter¬ 
mined by ascertaining whether the 
thing taxed falls within a distinct 
class which may rationally be treat¬ 
ed differently from other classes. 
U.S.—^Welch V. Henry, supra. 

43.25 Or.—^Fox v. Galloway, 148 P. 
2d 922, 174 Or. 339. 

43J30 Or.—Pox v. Galloway, supra. 
43.35 D.C.—^Neild v. District of Co¬ 
lumbia, 110 P.2d 246, 71 App.D.C. 
306. 

Va.—Langston v. City of Danville, 54 
S.E.2d 101, 189 Va. 603—Caskey 
Baking Co. v. Com., 10 S.E.2d 535, 
176 Va. 170, affirmed Caskey Bak¬ 
ing Co. V. Com. of Va., 61 S.Ct. 
881, 313 U.S. 117, 85 L.Ed. 1223. 

43.40 Cal.—Lacoe v. San Diego 
County, 92 P.2d 809, 33 Cal.App.2d 
692, appeal dismissed 60 S.Ct. 379, 
308 U.S. 527, 84 L.Ed. 445. 

Va.—Langston v. City of Danville, 
54 S.E.2d 101, 189 Va. 603—Caskey 
Baking Co. v. Commonwealth, 10 
S.m2d 635, 176 Va. 170, affirmed 
Caskey Baking Co. v. Com. of Va., 
61 S.Ct. 881, 313 U.S. 117, 85 L. 
Ed. 1223. 

Fexrsoual pcpoperty 

(1) The legislature is possessed of 
broad power to indulge in a classifi¬ 
cation of personal property as the 
subject of taxation. 

N.T.—^Williamsburgh Power Plant 
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the exclusion of other classes,and, for different 
classes of persons or property, may prescribe dif¬ 


ferent naethods of assessment, valuation,4S.5 or 
equalization,^® different rates of taxation,dif- 


Corporation- v. City of New York, 

7 N.Y.S.2d 326, 255 App.Div. 214, 
affirmed 20 N.E.2d 12, 280 N.T. 
561. 

(2) The Fourteenth Amendment 
does not preclude a state from plac¬ 
ing notes and receivables in a dif¬ 
ferent class from personalty used 
in agriculture and the products of 
agriculture, including livestock, and 
taxing the two classes differently, 
notwithstanding the state places 
them in a single class for other 
purposes of taxation. 

XJ.S.—Charleston Federal Sav. & 
Loan Ass’n v. Alderson, W.Va., 65 
S.Ct. 624, 324 U.S. 182, 89 L.Ed. 
857, rehearing denied 65 S.Ct. 863, 
324 U.S. 888, 89 L.Ed. 1436. 

(3) The failure of state to levy, 
assess and collect personal property 
taxes from Department of Liquor 
Control while collecting gallonage 
tax on liquor sold by department is 
not denial of equal protection of the 
law to any citizen or person. 

U.S.—State ex rel. Williams v. 

Glander, 74 ]Sr.E.2d 82, 148 Ohio 
St. 188, certiorari denied 68 S.Ct. 
157, 332 U.S. 817, 92 L.Ed. 394. 

44. U.S.—^Lake Superior Consol. Iron 
Mines v. Lord, Minn., 46 S.Ct, 627, 
271 U.S. 577, 70 L.Ed. 1093. 

Idaho.—J. C. Penney Co. v. Diefen- 
dorf, 32 P.2d 784, 54 Idaho 374, fol¬ 
lowed in Safeway Stores v. Diefen- 
dorf, 32 P.2d 798, 54 Idaho 407. 
Ind.—Miles v. Department of Treas¬ 
ury, 199 N.E. 372, 209 Ind. 172, 101 
A.L.R. 1359, appeal dismissed Miles 

V. Department of Treasqry of 
State of Indiana, 56 S.Ct. 750, 298 
US. 640, 80 L.Ed. 1372. 

Iowa.—Corpus Juris Secundum quot¬ 
ed in Dickinson v. Porter, 35 N.W. 
2d 66, 74, 240 Iowa 393, appeal 
dismissed 70 S.Ct. 88, ?38 US. 843, 
94 L,Ed, 515. 

Ky.—Reynolds Metal Co. v. Martin, 
107 S.W.2d 251, 269 Ky. 378, ap¬ 
peal dismissed Reynolds Metals Co. 
V. Martin, 58 S.Ct. 146, 302 U.S. 
646, 82 L.Ed. 502. 

R.I.—Manufacturers' Mut. Fire Ins. 
Co. V. Clarke, 103 A. 931, 41 R.I. 
277. 

12 C.J. p 1151 note 58. 

Statutes held not invalid 

(1) Statute taxing moneys and 
credits and moneyed capital. 

Mont.—Bank of Miles City v. Custer 

County, 19 P.2d 885, 93 Mont. 291. 

(2) Statutes taxing moneyed capi¬ 
tal competing with business of na¬ 
tional banks. 

US.—^Union Bank & Trust Co: v. 
Phelps, 58 S.Ct. 321, 288 US. 181, 
77 L.Ed. 687. 83 A.L.R. 1438. 
Minn.—Cherokee State Bank of St. 
Paul.v. Wallace, 279 N.W. 410* 


N.Y.-rPeople ex rel. Broderick v. 
Goldfogle, 211 N.Y.S. 85, 213 App. 
Div. 677. 

(3) Statutes taxing alcoholic bev¬ 
erages. 

US.—Barcelo & Cia, S.—C., v. Bus- 
caglia, C.C.A.Puerto Rico, 169 P.2d 
82. 

N.M.—Fowler v. Corlett, 244 P.2d 
1122, 56 N.M. 430. 

45. US.—Charleston Federal Sav. & 
Loan Ass'n v. Alderson, W.Va., 65 
S.Ct. 624, 324 U.S. 182, 89 L.Ed. 
857, rehearing denied 65 S.Ct. 863, 
324 US. 888, 89 L.Ed. 1436—Nash¬ 
ville, C. & St. L. Ry. V. Browning, 
60 S.Ct. 968, 310 U.S. 362, 84 L. 
Ed. 1254—^Alward v. Johnson, Cal., 
51 S.Ct. 273, 282 US. 509, 75 L. 
Ed. 496, 75 A.L.R. 9—Roberts & 
Schaefer Co. v. Emmerson, Ill., 46 
S.Ct. 375, 271 US. 50, 70 L.Ed. 827, 
45 A.L.R. 1495—Maxwell v. Bug- 
bee, N.J., 40 S.Ct. 2, 250 U.S. 525, 
63 L.Ed. 1124. 

Kan.—Gafford v. Haynes, 239 P. 444, 
119 Kan. 285. 

Miss.—First Nat. Bank v. Board of 
Sup'rs of Harrison County, 127 So. 
686, 157 Miss. 197, oertiorari de¬ 
nied 61 S.Ct. 32, 282 U.S. 856, 75 
L.Ed. 758. 

N.C.—Clark v. Maxwell, 150 S.E. 190, 
117 N.C. 604, affirmed 51 S.Ct. 211, 
282 US. 811, 75 L.Ed. 726. 

Pa.—Coal Tp., School Dist. v. Bog¬ 
dan, Com.Pl., 24 Northumb.Leg.J. 
161. 

Va.—^Virginia Electric & Power Co. 

V. Commonwealth, 194 S.E. 775. 
Wash.—Spokane International Ry. 
Co. V. State, 299 P. 362, 162 Wash. 
395. 

W.Va.—In re National Bank of W. 
Va. at Wheeling, 73 S.E.2d 655, 
137 W.Va. 673. 

12 C.J. p 1151 note 59. 

Particular acts of tax officials as 
constituting denial of equal pro¬ 
tection see infra § 622. 

45^ U.S.—^Nashville, C. & St. L. Ry. 
V. Browning, Tenn., 60 S.Ct. 968, 
310 US. 362, 84 L.Ed. 1254. 

46. U.S.—Southern Ry. Co. v. Watts, 
N.C., 43 S.Ct. 192, 260 ,U.S. 619, 67 
L.Ed. 376, 

47. U.S.—^Nashville, C. & St. L. Ry. 
V. Browning, Tenn., • 60 S.Ct. 968, 
310 US. 362, 84 L.Ed. 1254. 

Prouty V. Coyne, D.C.S.D., 65 F. 
2d 289, reversed on other grounds 
Coyne v. .Prouty, 53 S.Ct. 658, 289 
US. 704, 77 L.Ed. 1461—The Best 
Foods v. Welch, D.C.Idaho,'34 F.2d 
682. 

Cal.—^People v. Keith Ry. Equipment 
Co., 161 P.2d 244, 70 Cal.App.2d 339. 
Ind.—Lutz V. Arnold, 193 N.E. 840, 
rehearing overruled 196 N.E. 702. 
Iowa.—Corpus Juris Secundum quot¬ 
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ed in Dickinson v. Porter, 36 N.W. 
2d 66, 74, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct. 88, 338 US. 843, 
94 L.Ed. 515. 

Mich.—Union Steam Pump Sales Co. 

V. Deland, 185 N.W. 353, 216 Mich. 
261. ‘ 

N.Y.—People ex rel. Nash v. Lough- 
man, 222 N.Y.S. 96. 220 App.Div. 
549, reversed on other grounds 157 
N.E. 894, 245 N.Y. 649. 

N,C.—Clark v. Maxwell, 150 S.E. 190, 
117 N.C. 604, affirmed 61 S.Ct. 211, 
282 U.S. 811, 75 L.Ed. 726. 

N.D.—State ex rel. Haggart v. Nich¬ 
ols, 265 N.W. 859, 66 N.D. 355. 

Or.—^Wittenberg v. Mutton, 280 P.2d 
359, 203 Or. 438—Garbade v. City 
of Portland, 214 P.2d 1000, 188 Or. 
158. 

Pa.—Supervisors of Manheim Tp., 
Lancaster County v. Workman, 35 
A.2d 747, 154 Pa.Super. 146, re¬ 
versed on other gprounds 38 A. 2d 
273, 350 Pa. 168. 

Wash.—Spokane International Ry. 
Co. V. State, 299 P. 362, 162 Wash. 
395. 

W.Va.—^Hope Natural Gas Co. v. 
Hall, 135 S.E. 582, 102 W.Va. 272, 
affirmed 47 S.Ct 639, 274 U.S. 284, 
71 L.Ed. 1049. 

12 aj. p 1161 note 60. 

Secured and unsecured taxes 

The constitutional provision as 
construed to mean that taxes levied 
on personalty unsecured by realty 
shall be based upon tax rate levied 
on realty for preceding tax year is 
not violative of equal protection of 
the laws clause of federal Constitu¬ 
tion on ground that provision im¬ 
posed a different rate on personalty 
unsecured by realty, since there is 
a natural, intrinsic, and constitution¬ 
al difference between secured and 
unsecured taxes. 

Cal.—^Abrams v. City and County of 
San Francisco, 119 P.2d 197, 48 
Cal. App. 2d 1. 

, Froportiouiug a tax 

A classification for the purpose of 
proportioning a tax may be valid 
even though such a classification 
would be invalid for the purpose of 
applying a complete exemption. 
Iowa.—^Dickinson v. Porter, 35 N. 

W. 2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct 88, 338 U.S, 843* 
94 L.Ed. 615. 

Size of personal estates 

The statute establishing a sched¬ 
ule of fees for the settlement of es¬ 
tates in the probate court of particu¬ 
lar county does not deny equal pro¬ 
tection of law, since it classifies 
personal estates which are adminis¬ 
tered in the probate court in accord 
with their size. 

S.C.—^Anderson v. Page, 37 S.B.2d 
289, 208 S.C. 146. 
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ferent remedies for excessive assessments,^^ and 
different means of enforcing the collection of 
taxes.**^ Different types of taxpayers may be taxed 
differently even though they compete,®0 or even 
though the difference between the subjects taxed 
is not great.A taxpayer who belongs to the 
same class and receives the same benefits as those he 
charges are favored is not denied equal protection.® ^ 
The equal protection clause does not prohibit the 
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inclusion of two dissimilar taxing programs in a 
single statute,®^*® and does not require that all the 
various taxing statutory provisions of a state shall 
comprise a logical or harmonious whole.®^*^® 

The equal protection clause does not prohibit 
tax inequality which results from mere mistake or 
error in judgment ;®2*1® there must be something 
which in effect amounts to an intentional violation 


Favoiin^ pcurticnlar Industries 

(1) Leg[islature in levying* taxes 
may vary rates upon considerations 
of public policy and may reduce tax 
burden of particular industries. 

Ind.—^Miles v. Department of Treas¬ 
ury, 199 ISr.E, 372, 209 Ind. 172, 
101 A.L.H. 1359, appeal dismissed 
Miles V. Department of Treasury 
of State of Indiana, 66 S.Ct. 750, 
298 U.S. 640. 80 L.Ed. 1'372. 

(2) So it is reasonable for legisla¬ 
ture in agricultural state to offer in¬ 
ducements to agriculture through its 
tax laws. 

S.D.—Great Korthem Ry. Co. v. 
Whitfield, 272 N.W. 787, 111 A.L.R. 
1475. 

(3) A state does not deny equal 
protection of laws merely by so ad¬ 
justing its revenue laws and taxing 
system as to favor certain industries 
or forms of industry. 

Wis.—^Hillside Transit Co. v. Larson, 
62 N.W.2d 722, 265 Wis. 668. 

(4) Freedom from unlimited, di¬ 
rect, private competition is of itself 
a sufficient advantage over ordinary 
business to warrant the imposition 
of a heavier tax burden without vio¬ 
lation of the equal protection of the 
law clause of the Fourteenth Amend¬ 
ment. 

U.S.—^Leo Feist, Inc., v. Young, D.C. 
Wis., 46 F.Supp. 622, reversed on 
other grounds, C.C.A., 138 F.2d 972. 
DiffereiLt localities 

So long as provisions in Greater 
INTew* York Charter, relative to taxa¬ 
tion of premiums received by fire in¬ 
surance companies, apply equally to 
all in the same situation, they are 
not unconstitutional because anoth¬ 
er statute applying to other locali¬ 
ties may be different. 

N'.Y.t—I^ ennan v. Hampton, 181 N.Y. 

S. 777, 191 App.Div. 676, aflarmed 
. 134 N.E. 578. 232 N.Y. 676. 

Ability to pay 

Where classification for tax pur¬ 
poses, in its normal operation, has 
rational relation to subject matter 
to be taxed, capacity to pay, and Jus¬ 
tice of payment, the state, in levy¬ 
ing gradiiated tax on all members 
of a class, need not satisfy itself by 
inquiry that every group within the 
Class will be able to pay the tax 
without sacrifice of profits, as re¬ 
spects constitutionality of tax. 

U.S.—^Fox V. Standard Oil Co. of 


New Jersey, 66 S.Ct, 333, 294 U.S. 
87, 79 L.Ed. 780, rehearing denied 
Fox V. Standard Oil Co. of New 
Jersey, 65 S.Ct. 611, 294 U.S. 732, 
79 L.Ed. 1261. 

48. U.S.—Callaway v. Bohler, D.C, 
Ga., 291 F. 243, affirmed Bohler v. 
Callaway, 45 S.Ct. 431, 267 U.S. 
479, 69 L.Bd. 745. 

Claims under and over two hundred 
dollars 

Wash.—State ex rel. Northern Pac. 
Ry. Co. V. Henneford, 99 P.2d 616, 
3 Wash.2d 48. 

49. U.S.—Nashville, C. & St. L. Ry. 
V. Browning, Tenn., 60 S.Ct. 968, 
310 U.S. 1362, 84 L.Ed. 1254. 

Cal.—^Mohawk Oil Co. v. Hopkins, 
236 P. 133, 196 Cal. 148, 

Mass.—^Napier v. City of Springfield, 
23 N.B.2d 157, 304 Mass. 174. 

Mo.—State ex rel. and to Use of 
Bair v. Producers Gravel Co., Ill 
S.w.2d 521. 

12 C.J. p 1151 note 61. 
aeduction for prompt payment 
Laws permitting reduction for 
prompt payment of county taxes in 
boroughs and townships are valid 
even though residents of cities are 
not allowed, such reduction. 

Pa.—^Keator v. Lackawanna County, 
141 A. 37, 292 Pa. 269. 

ClassiflcaitLon by population 
Mo.—Hull V. Baumann, 131 S.W.2d 
721, 345 Mo. 159. 

50. U.S.—^Puget Sound Power & 
Light Co. V. City of Seattle, Wash., 
54 S.Ct. 542, 291 U.S. 619, 78 L.Ed. 
1025, rehearing denied 64 S.Ct. 712, 
292 U.S. 604, 78 L.Ed. 1466—First 
Nat. Bank v. Louisiana .Tax Com¬ 
mission, La., 63 S.Ct 611, 289 U.S. 
60, 77 L.Ed. 1030, 87 A.L.R. 840, 
motion denied First Nat. Bank v. 
Louisiana Tax Commission, 63 S. 
Ct, 521^Union Bank & Trust Co. 
V. Phelps, Ala., 6'3 S.Ct. 321, 288 
U.S. 181, 77 L.Ed. 687, 83 A.L.R. 
1438. 

Ill.—Michigan Millers* Mut. Fire Ins. 
Co. V. McDonough, 193 N.E. 662, 
358 Ill. 675—^People v. Franklin 
Nat. Ins. Co. of New York, 176 N. 
E. 431, 343 Ill. 336. 

Ky.—Williams v. City of Bowling 
Green, 70 S.W.2d 967, 264 Ky. 11. 
Pa.—Commonwealth v. Girard Life 
Ins. Co., 158 A. 262, 305 P£U 668, 
83 A..L.R. 460, afllrmed Girard Life 
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Ins. Co. V. Commonwealth of Penn¬ 
sylvania, 63 S.Ct 94, 287 U.S. 670, 
77 L.Ed. 601. 

Corporatlous and individuals 

State income tax statute relieving 
domestic corporations, but hot indi¬ 
viduals, from tax on income derived 
from activities carried on outside 
state, does not deny equal protec¬ 
tion. 

U.S.—Lawrence v. State Tax Com¬ 
mission of Mississippi, 62 S.Ct. 656, 
286 U.S. 276, 76 L.Ed. 1102, 87 
A.L.R. 1374. 

51. U.S.—Stewart Dry Goods Co. v, 
Lewis, Ky., 65 S.Ct 525, 294 U.S. 
550, 79 L.Ed. 1054, rehearing de¬ 
nied 65 S.Ct 662, 296 U.S. 768, 79 
L.Ed. 1709, Levy v. Lewis, 55 S.Ct 
652, 295 U.S. 768, 79 L.Ed. 1709, 
J. C. Penney & Co. v. Lewis, 55 
S.Ct 652, 295 U.S. 768, 79 L.Ed. 
1709, and Kroger Grocery & Bak¬ 
ing Co. V. Lewis, 55 S.Ct. 652, 295 

U. S. 768, 79 L.Bd. 1709—Louis K. 
Liggett Co. V. Lee, 63 S.Ct 481, 
288 U.S. 517, 77 L.Ed. 929, 85 A. 
L.R. 699, conformed to Louis K. 
Liggett Co. V, Lee, 149 So. 8, 109 
Fla. 477. 

Iowa.— Corpus Juris Secundum quot¬ 
ed In Dickinson v. Porter, 86 N.W. 
2d 66, 74, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct 88, 338 U.S. 843, 
94 L.Ed. 615. 

Ky.—Williams v. City of Bowling 
Green, 70 S.W.2d 967, 254 Ky. 11. 
Tex.—^Hurt v. Cooper, Civ.App., 113 
S.W.2d 929. 

Va.—^Virginia Electric & Power Co. 

V. Commonwealth, 194 S.E. 775. 

52. Va.—^Virginia Electric & Power 
Co. V. Commonwealth, supra. 

52j 5 N.J.—^Renwick v. Martin, 10 A. 
2d 293, 126 N.J.Eq. 664. 

52.10 N.J.—^Renwick y. Martin, su¬ 
pra. 

52.15 U.S.—Charleston Federal Sav. 
& Loan Ass’n v. Alderson, W.Va., 
65 S.Ct 624, 324 U.S. 182, 89 L.Ed, 
857, rehearing denied 65 S.Ct 863, 
324 U.S. 888, 89 L.Ed. 1436. 

Hess V. Mullaney, aA.Alaska, 
213 P.2d 635, certiorari denied Hess 
V. Dewey, 75 S.Ct 60, 348 U.S. 836, 
99 L.Ed. 669. 

N.J.—^Delaware, L. & W. R. Co. v. 
City of Hoboken, 85 A.2d 200, 16 
N.J.Super. 543, reversed on other 
grounds 91 A.2d 739, 10 N.J. 418. 
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of the essential principle of practical unif 6 rmity.s 2.20 
Discrimination for tax purposes through classifica¬ 
tion is invalid only where it is such as to preclude 
the assumption that it was made in the exercise 
of legislative judgment and discretion.S2.25 The 
guaranty proscribes a tax statute only if the stat¬ 
ute is so arbitrary as to compel the conclusion that 
it does not involve the exercise of the taxing pow¬ 
er, but , constitutes, in substance and effect, the di- 
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rect exertion of a different and forbidden pow- 
er, 52.30 as, for example, confiscation of proper- 
ty.52.35 

In order to be unconstitutional, the classification 
must be manifestly arbitrary and unreasonable, and 
not possibly so.53 Since taxation is so largely a 
question of policy, the legislature possesses the 
largest measure of discretion in these matters;®^ 


52.20 N.J.—^Delaware, L», & W. R. 

Co. T. City of Hoboken, supra. 

52.25 Idaho.—John Hancock Mut. 
Life Ins, Co. v. Haworth, 191 P. 
2d 359, 68 Idaho 185. 

52.30 Ala.—^Bessemer Theatres v. 
City of Bessemer, 75 So.2d 651, 261 
Ala, 632. 

52.35 Ala,—^Bessemer Theatres v. 

City of Bessemer, supra. 

Pa..—Commonwealth ex rel. Depart¬ 
ment of Justice v. A. Overholt & 
Co., Com.Pl., 45 Dauph.Co. 171, af¬ 
firmed 200 A. 849, 331 Pa, 182. 
Tex.—^American Alliance Ins. Co. v. 
Board of Ins, Com*rs, Civ.App., 126 
S.W.2d 741, error refused. 

53. U.S,—^Welch v. Henry, Wis., 59 
S.Ct. 121, 305 tr.S. 134, 83 L.Ed. 
87, 118 A.L.R. 1142, rehearing de¬ 
nied 59 S.Ct. 250, 305 U.S. 675, 83 
L.Ed. 437—^Lawrence v. State Tax 
Comniission of Mississippi, 52 S. 
Ct. 556, 286 U.S. 276, 76 L.Ed. 1102, 
87 A.L.B, 374. 

La,—Corpus Jturis Seomidtiin quoted 
in Interstate Oil Pipe Line Co. v. 
G-uilbeau, 46 So.2d 113, 116, 217 
La, 160. 

Miss.—Southern Package Corporation 
V. State Tax Commission, 164 So. 
45, 174 Miss. 212. 

Or.—^Fox V. Galloway, 148 P.2d. 922, 
174 Or. 339. 

Wis.—^Hillside Transit Co. v. Larson, 
62 N.W.2d 722, 265 Wis. 568. 

54. U.S.—^Madden v. Commonwealth 

of Ky., Ky., 60 S.Ct. 406, 309 U.S. 
83, 84 L.Ed. 590, 125 A.L.R. 1383— 
New York Rapid Transit Corpora¬ 
tion V. City of New York, 58 S.Ct. 
721, 303 U.S. 573, 82 L.Ed. 1024— 
Brooklyn and Queens Transit Cor¬ 
poration V. City of New York, 58 
S.Ct. 721, 303 U.S. 673, 82 L.Ed. 
1024—^Hartford Steam Boiler In¬ 
spection & Insurance Co. v. Harri¬ 
son, Ga., 67 S.Ct 838, 301 U.S. 459, 
81 L.Ed. 1223—^Aero Mayflower 
Transit Co. v. Georgia Public Serv¬ 
ice Commission, Ga,, 55 S.Ct. 709, 
295 U.S. 285, 79' L.Ed. 1439—State 
Board of Tax Com’rs of Indiana 
V. Jackson, Ind., 51 S.Ct. 640, 283 
U.S. 527, 75 L.Ed. 1248, 73 A.L.R. 
1464, 75 A.L.R. 1536—Louisville 

Gas &r Electric Co. v. Coleman, Ky., 
48 S.Ct 423, 277 U.S. 32, 72 L.Ed. 
770—^Lake Superior Consol. Iron 
Mines v. Lord, Minn., 46 S.Ct 627, 


271 U.S. 577, 70 L.Ed. 1093—F. S, 
Royster Guano Co. v. Common¬ 
wealth of Virginia, Va., 40 S.Ct 
560, 253 U.S. 412, 64 L.Ed. 989— 
Northwestern Hut Life Ins. Co. v. 
State of Wisconsin, 38 S.Ct 444, 
247 U.S. 132, 62 L.Ed. 1025. 

Prouty V. Coyne, D.C.S.D., 55 F. 
2d 289, reversed on other grounds 
Coyne v. Prouty, 53 S.Ct 658, 289 

U. S. 704, 77 L.Ed. 1461—Franklin 
v. Carter, C.C.A.Okl., 51 F.2d 345, 
certiorari denied 52 S.Ct. 40, 284 U. 
S. 664, 76 L.Bd. 562—Garysburg 
Mfg. Co. V. Pender Coimty, D.C.N. 
C., 42 F.2d 500. 

Ariz.—^People’s Finance & Thrift Co. 

V. Pima County, 38 P.2d 643, 44 
Ariz. 440. 

Cal.—^Fullerton Oil Co. v. Johnson, 39 
P.2d 796, 2 Cal.2d 162—^Roth Drugs 
V. Johnson, 57 P.2d 1022, 13 Cal. 
App.2d 720. 

Conn.—^New Haven Metal & Heating 
Supply Co. V. Danaher, 21 A.2d 383, 
128 Conn. 213—^Montgomery v. 
Town of Branford, 142 A. 574, 107 
Conn. 697. 

Fla;—State ex rel. Vars v. Knott, 184 
So. 752, 135 Fla. 206, followed in 
State ex rel. Hardware Mut Cas. 
Co. V. Knott 185 So. 927, 136 Fla. 
552, vacated on other grounds State 
of Fla. ex rel. Hardware Mut. Cas. 
Co. V. Knott 60 S.Ct 72, 308 U.S. 
507, 84 L.Ed. 434, appeal dismissed 
State of Fla, ex rel. Vars v. Knott, 
60 S.Ct 72, 308 U.S. 506, 84 L.Ed. 
433. 

Ill.—^Department of Revenue v. War¬ 
ren Petroleum Corp., 119 N.E.2d 
215, 2 I11.2d 483. 

Ind.—^Kelly v. Finney, 194 N.E. 157, 
207 Ind. 657. 

Iowa.— Corpus Juris Secundum cited 
tu Dickinson v. Porter, 35 N.W.2d 
'66, 72, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct 88, 338 U.S. 843, 
94 L.Ed. 515. 

Ky.—Williams v. City of Bowling 
Green, 70 S.W.2d 967, 254 Ky. 11. 
La.— Corpus Juris Secundum quoted 
in Interstate Oil Pipe Line Co. v. 
Guilbeau, 46 So.2d 113, 116, 217 La. 
160—State v. Arthur Duvic’s Sons, 
170 So. 23, 185 La. 647. 

Md.—^Robey v. Broersma, 26 A.2d 820, 
181 Md. 325, reversed in part on 
other grounds on reargument 29 A. 
2d ■ 828, 181 Md. 325, 146 A.L.R. 
687—Blaustein v. Levin, 4 A.2d 861, 
176 Md. 423. 


Miss.—^Mississippi State Tax Com¬ 
mission V. Flora Drug Co., 148 So. 
373, 167 Miss. 1. 

Mont—^Mills V. State Board of 
Equalization, 33 P.2d 563, 97 Mont 
13—O’Connell v. State Board of 
Equalization, 25 P.2d 114, 96 Mont 
91. 

N.J.—Schwartz v. Essex County 
Board of Taxation, 28 A.2d 482, 
129 N.J.Law 129, affirmed 32 A.2d 
354, 130 N.J.Law 177. 

Ohio.—State ex rel. Struble v. Davis, 
9 N.E.2d 684, 132 Ohio St 555. 

Youngstown Sheet & Tube Co. v. 
City of Youngstown, 108 N.E.2d 
571, 91 Ohio App. 431. 

Okl.—Corpus Juris Secundum quoted 
in General Motors Acceptance Cor¬ 
poration V. -Hulbert, 125 P.'2d 975, 
981, 190 Okl. 568, appeal dismissed 
'63 S.Ct 56, 317 U.S. 690, 87 L.Ed. 
483, rehearing denied 63 S.Ct. 155, 
317 U.S. 708, 87 L.Ed. 565—Mag¬ 
nolia Petroleum Co. v. Oklahoma 
Tax Commission, 106 P.2d 829, 188 
Okl. 85. 

Pa.—Supervisors of Manheim Tp. v. 
Workman, 48 Lanc.Rev. 362, af¬ 
firmed Supervisors of Manheim 
Tp., Lancaster County, v. Work¬ 
man, 35 AL.2d 283, 154 Pa.Super. 
146. 

R. I.—^Manufacturers’ Mut. Fire Ins. 
Co. V. Clarke, 103 A. 931, 41 R.I. 
277. 

S. D.—State ex rel. Botkin v. Welsh, 
251 N.W. 189, 61 S.D. 593, followed 
in Flannery v. Welsh, 251 N.W. 
216, 61 S.D. 656. 

Tenn.—Sterchi Bros. Stores v. Wal¬ 
lace, 77 S.W.2d 807, 168 Tenn. 299 
—Corpus Juris cited in Bank of 
Commerce & Trust Co. v. Senter, 
260 S.W. 144, 150, 149 Tenn. 569. 

Tex.—Colrpus Juris Secundum cited 
in James v. Gulf Ins. Co., Civ.App., 
179 S.W.2d 397, 407, reversed on 
other grounds 185 S.W.2d 966, 143 
Tex. 424—Hurt v. Cooper, Civ.App., 
113 S.W.2d 929. 

Vt.—Colgate V. Harvey, 175 A. 352, 
107 Vt. 28, reversed on other 
grounds 56 S.Ct 252, 296 U.S. 404. 
80 L.Ed. 299, 102 A.L.R. 54—Clark 
V. City of Burlington, 143 A. 677, 
101 Vt 391. 

Wash.—Texas Co. v. Cohn, 112 P.2d 
522, 8 Wash.2d 360, followed in In¬ 
land Empire Refineries v. State, 
112 P.2d 641, 8 Wash.2d 723 and 
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and the courts will not declare a tax statute void 
as a violation of> the equal protection guaranty as 
long as the classification or selection made by it is 
based on a reason,^^ eyen though in their opinion 
the reason is a poor one®® and the statute itself is 


unjust, the test being good faith, not wisdom.®* 
The classification need not follow any particular 
.form of words;®® and those within the class called 
on to pay the tax may not complain of inapt defi¬ 
nition of the class.®® The state legislature is- not 


Montana Headlight Oil Co. v. State, 
112 P.2d 541, 8 Wash.2d 724. 

12 C.J. p 1152 note 64. 

55. IT.S.—State Board of Tax Com’rs 
of Indiana v. Jackson, Ind., 51 S. 
Ct. 540, 283 U.S. 527. 75 L.Ed. 1248. 
73 A.L,R. 1464, 75 A.L.R. 1536. 

Ariz,—Duhame v. State Tax Commis¬ 
sion, 179 P.2d 252, 65 Ariz. 268, 171 
A.L,.R. 684. 

Cal.—^In re Guthman’s Estate, 270 
P.2d 875, 125 Cal.App.2d 408—Roth 
Drugs V. Johnson, 57 P.2d 1022, 
13 Cal.App.2d 720. 

Conn.—New Haven Metal & Heating 
Supply Co. V. Danaher, 21 A.2d 383, 
128 Conn. 213. 

Ky.—'Williams v. City of Bowling 
Green, 70 S.W.2d 967, 254 Ky. 11. 

La.—Corpus Jnrig Secimdtmi quoted 
in Interstate Oil Pipe Line Co. v. 
Guilbeau, 46 So.2d 113, 116, 217 La. 
160—State v. Arthur Duvic’s Sons, 
170. So. 23, 185 La. 647—<Jorptis 
Juris cited ia. Matthews v. Con¬ 
way, 155 So. 255, 268, 179 La. 875. 

Mont.—Superior Coal Co. v. Mussel¬ 
shell County, 41 P.2d 14, 98 Mont. 
501—^Mills V. State Board of Equal¬ 
ization, 33 P.2d 663, 97 Mont. 13, 

N.Y.—W. H. H. Chamberlin, Inc., v. 
Andrews, 2 N.E.2d 22, 271 N.T. 1, 
106 A.L.R. 1619, affirmed 57 S.Ct. 
122, 299 U.S. 615, 81 L Ed. '380, 
rehearing denied 57 S.Ct. 926, 301 
U.S. 714, 81 L.Ed. 1365—Associated 
Industries of New York State v. 
Department of Labor of New York, 
2 N.E.2d 22, 271 N.Y. 1, 106 A.L.R. 
1519* affirmed Associated Indus¬ 
tries of New York State v. Depart¬ 
ment of Labor of State of New 
York, 57 S.Ct. 122. 299 U.S. 515, 
'81 L.Ed. 380, rehearing denied 57 
S.Ct. 926, 301 U.S. 714, 81 L.Ed, 
1365—People ex rel. Broderick v. 
Goldfogle, 205 N.Y.S. 870, 123 Misc. 
399, reargument denied 207 N.Y.S. 
188, 124 Misc. 27, affirmed 211 'N. 
Y.S. 86, 213 App.Div. 677, affirmed 
152 N.B. 418, 242 l^.Y. 540, People 
ex rel. Berdan v. Goldfogle, 211 
N.Y.S. 107, 213 App.Div. 702, af¬ 
firmed 152 N.E.' 419, 242 N.Y. 542, 
People ex rel. Piratt v. Goldfogle, 
211 N.Y.S. 110, 213 App.Div. 706, 
affirmed 242 N.Y. 277, 151 N.E. 452, 
People ex rel. Peabody, Haughtel- 
ing & Co. V. Goldfogle, 211 N.Y.S. 
114, 213 App.Div. 710, affirmed 152 
N.B. 419, 242 N.Y. 543, People ex 
rel. Benkard v. Goldfogle, 211 N. 
Y.S. 117, 213 App.Div. 713, affirmed 
1S2 N.E. 420, 242 N.Y. 546, Peo¬ 
ple ex rel. Bonner v. Goldfogle, 211 
N.Y.S. T19, 213 App.Div. 715, af¬ 


firmed 152 N.E. 418, 242 N.Y. 541, 
People ex rel. Bankers’ Commercial 
Sec. Co. V. Goldfogle, 211 N.Y.S. 
120, 213 App.Div. 716, affirmed 152 
N.E 420, 242 N.Y. 545, and People 
ex rel. James Talcott, Inc. v. Gold¬ 
fogle, 211 N.Y.S. 122, 213 App.Div. 
719, affirmed 152 N.E. 420, 242 N.Y. 
544. 

Okl.— Corpus Juris SectULdum quoted 
in General Motors Acceptance Cor¬ 
poration V. Hulbert, 125 P.2d 976, 
981, 190 Okl. 568, appeal dismissed 
63 S.Ct. 56, 317 U.S. 590 87 L.Ed. 
483, rehearing denied 63 S.Ct. 155, 
317 U.S. 708, 87 EEd. 565. 

Pa.—^Dole V. City of Philadelphia, 11 
A.2d 163, 337 Pa. 375, opinion sup¬ 
plemented 11 A.2d 767, 337 Pa. 375. 

Tenn.—Sterchi Bros. Stores v. Wal¬ 
lace, 77 S.W.2d 807, 168 Tenh. 299 
—Corpus Juris cited in Bank of 
Commerce & Trust Co. v. Senter, 
260 S.W. 144, 150, 149 Tenn. 669. 

Tex.—^Hurt v. Cooper, Civ.App., 113 
S.W.2d 929. 

Va—^Virginia Elec. & Power Co. v. 
Com., 6 S.E.2d 680, 174 Va. 316— 
Virginia Electric & Power Co. v. 
Commonwealth, 194 S.B. 775. 

12 C.J. p 1152 note 66. 

56. Iowa.— Corpus Juris Secundum 
cited in Dickinson v. Porter, 36 N. 
W.2d 66, 72, 240 Towa 393, appeal 
dismissed 70 S.Ct 88, 339 U.S. 843, 
94 L.Ed. 515. 

La.— Corpus Juris Secundum quoted 
in Interstate Oil Pipe Line Co. v. 
Guilbeau, 46 So.2d 113, 116, 217 La. 
160. 

Mo.— Corpus Juris cited in Haeusoler 
Inv. Co. V. Bates, 267 S.W. 632, 636, 
3Q6 Mo. 392. 

N.Y.—People v. Mensching, 79 N.E. 
884, 187 N.Y. 8, 10 L.RA.,N.S., 626, 
10 Ann.Cas. 101, 

Okl.—Corpus Juris Secundum quoted 
in General Motors Acceptance Cor¬ 
poration V. Hulbert, 126 P,2d 976, 
981, 190 Okl. 568, appeal dismissed 
63 S.Ct 56, 317 US. 590, 87 L Ed. 
483, rehearing denied 63 S.Ct 155, 
'317 U.S. 708, 87 L.Ed. 565—Pure 
Oil Pipe Line Co. v. Cornish, 20 
P.2d 1041, 163 Okl..79. 

S.D.—State ex rel. Botkin v. Welsh, 
251 N.W. 189, 61 S.D, 593, followed 
in Flannery v. Welsh, 251 N.W. 
216, 61 S.D. 656. 

Tenn.— Corpus Juris cited in Bank 
of Commerce & Trust Co. v. Senter, 

I 260 S,W. 144, 150, 149 Tenn. 569. 

57, U.S.—Ohio River, etc., R. Co. v. 
Dittey, D.C.Ohio. ,203 P. 637,, af- 

■ firmed 34 S.Ct 372, 232 U.S. 676, 
^8 L.Ed. 737. 


La.—Carpus Juris Secundum quoted 
in Interstate Oil Pipe Line Co. v. 
Guilbeau, 46 So. 2d 113, 116, 217 La. 
160. 

Okl.—Corpus Juriis Secundum quoted 
in General Motors Acceptance Cor¬ 
poration V. Hulbert, 125 P.2d 975, 
981, 190 Okl. 568, appeal dismissed 

63 S.Ct 68, 317 U.S. 590, 87 L.Ed. 
483, rehearing denied 63 S.Ct. 155, 
317 U.S. 708, 87 L.Ed. 665. 

12 C.J. p 1152 note 67. 

Double taxation 

The equal protection clause does 
not prohibit double taxation by the 
states. 

U.S.—Swiss Oil Corporation v. 

Shanks, 47 S.Ct 393, 273 U.S. 407, 
71 L.Ed. 709—Ft Smith Lumber Co. 
V. State of Arkansas ex rel. Ar- 
buckle, Ark., 40 S.Ct 304, 251 U.S. 
632, 64 L.Ed. 396—Shaffer v. Car¬ 
ter, Okl., 40 S.Ct 221, 262 U.S. 37, 

64 L.Ed. 445—St. Louis Southwest¬ 
ern R. Co. v. Arkansas, 35 S.Ct. 
89, 235 U.S. 350, 69 L.Ed. 266— 
Royal Mineral Ass'n v. Lord, D.C. 
Minn., 13 P.2d 227, affirmed Lake 
Superior Consol. Iron Mines v. 
Lord, 46 S.Ct 627, 271 U.S. 677, 
70 L.Ed. 1093. 

CorxMxrate assets and shares 

It has been held not illegal to tax 
the assets of a corporation and at 
the same time to tax the shares of 
its stock in the hands of the stock¬ 
holders. 

Ohio.—Ganson v. HeuCk, 30 Ohio 
N.P.,N.S., 323, affirmed 187 N.B. 27, 
45 Ohio App. 246, 39 Ohio Law 31, 
15 Ohio Law Abs. 274. 

Pa.—In re Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities 27 A.2d 57, 345 Pa 130. 

58. Fla.—State v. City of Miami, 
137 So. 261, 103 Fla 64. 

La.—Corpus Juris Secundum quoted 
in Interstate Oil Pipe Line Co. v. 
Guilbeau, 46 So.2d 113, 116, 217 La. 
160. 

Okl.—Corpus Juris Sectmdum quoted 
in General Motors Acceptance Cor¬ 
poration V. Hulbert, 125 P.2d 975, 
981, 190 Okl. 668, appeal dismissed 
63 S.Ct. 66, 317 U.S. 690, 87 L.Ed. 
483, rehearing denied 63 S.Ct. 155, 
317 U.S. 708, 87 L.Ed. 665. 

59. U.S.—Morf V. Bingaman, N.M., 
56 S.Ct. 756, 298 U.S, 407, 80 L.Ed. 
1245, rehearing denied 57 S.Ct. 4, 
299 U.S. 619, 81 EEd. 456, and U. 
S. Fidelity & Guaranty Co. v. Bing¬ 
aman. 67 S.Ct 6, 299 U.S. 6X9, 81 

■ L.Ed. 456. 

60. U.S.—^Morf V. Bingaman, supra 
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bound to tax every member of a class or nbne.‘ It 
may make distinctions of degree. hsLving a rational 
basis and when subjected to judicial scrutiny they 
must be presumed to rest on that basis if there is 
any conceivable state of facts which would sup¬ 
port it,®^ 

Applying the foregoing principles, a state may, 
for tax purposes, place in separate classes banks, 


CONSTITXJTIONiViL IAW §^520 

Banks of a particular class,®^ .such as' national, 
banks,and may .place in. separate classes banks 
such as state banks,®^ savings banks,®® qr unin¬ 
corporated banks,or other corporations or asso¬ 
ciations engaged in using money wherewith to make 
money;®® trust companies;®® building and loan as¬ 
sociations insurance companies^i or a particular 
class of insurance companies and may in like 


61. XJ.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 57 S.Ct. 868, 
301 U.S. 495, ,81 L.Ed. 1245, 109 
A.L.R. 1327, modified pn other 
grounds 57 S.Ct. 674, 300 U.S. 644, 
81 Lf.Ed. 858—Carmichael v. Gulf 
States Paper Corporation, Ala., 67 
S.Ct. ,868, 301 U.S. 495, 81 L.Ed. 
1245, 109 A.L,.R. 1327, modified on 
other grounds 57 S.Ct. 674, 300 U.S. 
644, 81 L.Ed. 858. 

Toy Nat. Bank of Sioux City, 
Iowa, V. Nelson, D.C.Iowa, 38 F.2d 
261. '■ ■ 

Ind.—Lutz V. Arnold, 193 N.E. 840, 
rehearing overruled 196 N.E. 702. 
Mich.—Lawrence B^ing Co.« v. Mich¬ 
igan Unemployment' Compensation 
Conimission, 13 N.W.2d 260, 308 
Mich. 198, 154 A.L.R. 660, certiorari 
denied -66 S.Ct. 43, 323 U.S. 738, 89 
L.Ed.‘ 691. 

Miss.—^Pirst Nat. Bank v. Board of 
Sup’rs of Harrison County, 127 So. 
686, 167 Miss. 197, certiorari de¬ 
nied 61 S.Ct. 32, 282 U.S, 856, 75 
L,Ed., 76 8, 

Terin.—juris olted in Bank of 
Commerce , & Trust Co. v. Senter, 
.260 S.W, 144. 160, 149 Tenn. 569. 
Wash.—State v. I^itsap County Bank, 
117 P.2d 228, 10 Wash.2d 620. 

12 C.J. P;1162 note 68, , 
Unemployment compensation acts see 
supra § 616(2). 

62. Fla.—^Draughon v. Heitman, 170 
^o. 306, 125 Fla.. 822. 

Ind.--Lhtz V, , Arnold, 193 N.E, 840, 
rehearing overruled 196 N.E. 702. 
N.D.—Grand Porks County v. Cream 
of Wheat; Co., 170' N.W. 863, 41 N. 

, D, 330, affirmed 40 S.Ct. 568, 253 

U. ‘S."32^, 64 L.Ed. 931. 

Or.—McPherson v. Fisher, 23 P.2d 
913, 143 Or. 616, 

R.I.—^Mexican Petroleum Corporation 

V, Bliss, 110 A. 867, 43 R.I. 243. 
Meons of taxation 

, Intangible tax law was not uncon¬ 
stitutionally discriminatory because 
In actual practice It was the only 
law providing, means of taxing in¬ 
tangibles and that local taxing au¬ 
thorities did not In fact tax intangi¬ 
ble values of companies hot included 
in the act, since general tax laws re- 
Quired taxation of intangibles of tax¬ 
payers not included in intangible tax 
act, and' failure of local- tax authori¬ 
ties to perform duty could not in¬ 
validate, separate intangible tax act. 
Tex.—Texas Pipe Line Co. v. Atider- 


son, Civ.App., 100 S.W.2d 754, error 
refused, certiorari denied 58 S.Ct. 
45, 302 U.S. 724. 82 L.Ed. 559. 

63. Tenn.—Corpus Juris cited la. 
Bank of Commerce & Trust Co. v. 
Senter, 260 S.W. 144, 150, 149 Tenn. 
569. 

64. U.S.—^Commercial Nat. Bank v. 
Chambers. Utah, 21 S.Ct. 863, 182 
U.S. 556. 45 L.Ed. 1227. 

Cases distlxLguish&d 
'Towa-Des Moines National Bank 
v. Bennett, Iowa, 62 S.Ct 133, 284 
U.S. 239, 76 L.Ed 265, much relied 
upon by petitioner, is not control¬ 
ling; the circumstances and issues 
there involved were wholly difterent 
from those here presented. The 
Iowa Supreme Court found, or as¬ 
sumed, and this was accepted here, 
that through the wrongful action of 
state taxing officials the complaining 
banks had been subjected to inten¬ 
tional, arbitrary, and systematic dis¬ 
crimination. . . . There was no 

occasion to consider whether failure 
by a state to tax national banks 
while subjecting her own banks to 
taxation would occasion ’discrimina¬ 
tion against the latter forbidd^ by 
the Fourteenth Amendment.’* 

U.S.^—^Union Bank & Trust Co. v. 
Phelps. Ala., 53 S.Ct. 321, 322, '288 

U. S. 181, 77 L.Ed. 687, 83 A.L.R. 
1438. 

65. U.S.—^Union Bank & Trust Co.’ 

V. Phelps, supra.' 

Ky.—Reynolds Metal Co. v. Martin, 
107 S.W.2d 261, 269 Ky. 378, appeal 
dismissed Reynolds Metals Co. v. 
Martin, 58 S.Ct. 146, 302 -U.S. 646, 
82 L.Ed. 602, 

66^ U.S.T—Farmers’, etc., Sav. Bank 
V. State of Minnesota, 34 S.Ct. 354, 
232 U.S. 616, 58 L.Ed. 706. 

12 C.J. p 1152 note 71. 

67. Ind.—Johnson County v. John¬ 
son, 89 N.E. 690, 173 Ind. 76. 

68. Ariz.—^People's Finance & Thrift 
Co. V, Pima County, 38 P.2d 643, 
44 Ariz. 440. 

N.J.—General Public Loan Corp. v. 
Director of Division of Taxation, 
99 'A.2d 796, 13 N.J. 393. 

N.T.—People ex rel. Broderick v. 
Goldfogle, 205 N.Y.S. 870, 123 Misc. 
399, reargument denied 207 N.Y.S. 

’ 188, 124 Misc. 27, affirmed 211 N.Y. 

. S. 85, 213 App.Div. 677, affirmed 
162 N.E. 418, 242 N.Y. 540, People 
ex rel. Berdan y. Goldfogle, 211 N. 
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Y.S. 107, 213 App.Div. 702, affirmed 
152 N.E. 419, 242 N.Y. .542, People 
ex rel. Pratt v. Goldfogle, 211 N.Y. 
S. 110, 213 App.Div. 706, affirmed 
151 N.E. 462, 242 N.Y. 277, People 
ex rel. Peabody, Haughteling & Co. 
v. Goldfogle, 211 N.Y.S. 114, 213 
App.Div. 710, affirmed 152 N.E. 419, 
242 N.Y. 643, People ex rel. Benk- 
ard V. Goldfogle, 211 N.Y.S. 117, 
213 App.Div. 713, affirmed 152 N. 
E. 420, 242 ,N.Y. 646, People ex rel. 
Bonner v. ' Goldfogle, 211 N.Y.S. 
119, 213 App.Div. 715, affirmed 152 
N.E. 418, 242 N.Y. 641. People ex 
rel. Bankers* Commercial Sec. Co. 
v. Goldfogle, 211 N.Y.S. 120, 213 
App.Div. 716, affirmed 152 N.E. 420, 
242 N.Y. 5451 and People ex rel. 
James Talcott, Inc. v. Goldfogle, 
211 N.Y.S.' 122, 213 App.Div. 719, 
affirmed 152 N.E. 420, 242 N.Y. 544. 
G9/ Ind.—Lutz v. Arnold. 193 N.E. 
840, rehearing overruled 196 N.E. 

I . 702. 

ky.—^Reynolds Metal Co. v. Martin, 
,107 S.W.2d 251, 269 Ky. 378, ap¬ 
peal dismissed Reynolds Metals 
Co. V. Martin, 58 S.Ct. 146, 302 U. 
S. 646, 82 L.Ed. 602. 

70. Ind.—Lutz v. Arnold, 193 N.E. 
840, rehearing overruled 196 N.E. 
702, 

71. N.Y.—^New York Fire Dept. v. 
Stanton, 51 N.Y.S. 242, 28 App.Div.- 
334,, affirmed 64 N.E. 28, 159 N.Y. 
225. 

Tenn.—Corpus Juris cited la Bank of, 

, .Commerce & Trust Co. v. Senter, 
260, S.W. 144, 150, 149 Tenn. 669. 

72. U.S.—^Northwestern Mut. Life 
Ins.. Co. V. State of Wisconsin, 38 

, S.Ct. 444, 247 U.S. 132, 62 L.Ed. 
1025. 

N.J.—State V. Prudential Ins. Co. of 
America, Newark, N. J., 64 N.E. 2d 
150, affirmed 66 S.Ct. 1364, 328 U.S. 
823, 90 L.Ed. 1603. 

Miss.—Prudential Ins. Co. of America 
V. Barnett, 27 So.2d 60, 200 Miss. 
233. 

Pa.—Commonwealth v. Girard Life 
Ins. Co., 158 A. 262, 305 Pa. 558, 
83- A.L.R. 460, affirmed Girard Life 
Ins. Co. V. Commonwealth of Penn¬ 
sylvania, 53 S.Ct. 94, 287 U.S. 570, 
77 L.Ed. 501. 

Chester County Mut. Ins. Co. v. 
Messner, Com.Pl., 63 Dauph.Co. 46. 
R.I.—Manufacturers’ Mut Fire Ins. 
Co. V. Clarke,.. 103 A. 931, 41 R.I. 
277. 
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manner place in separate classes businesses'^5 and wholesale merchants,retail merchants, qj. 
occupations or calling’s ;72.10 utilitiesor public ers in merchandise doing business at any exchange 
service corporations municipal light plants lo- ^oard of trade ;83 manufacturers ;8i members 

cated outside of the town where the municipality . . , ' ok . ^ . 

a particular stock exchangeshares of stock 
owning it is situated;'® common carriers,'® such as ^ ^ ^ . 

common carriers of freight by motor vehicles domestic corporations shares in foreign cor- 

telegraph'^s or telephone*^9 companies; merchants,^® porations;^'^ shares of bank stockdeposits in 


Tenn.—Corpus Juris cited in Bank of 
Commerce & Trust Co. v. Senter, 
2'60 S.W. 144, 150, 149 Tenn. 569. 
12 C.J. p 1152 note 76. 

72.5 U.S.—Caskey Baking Co. v. 
Commonwealth of Virginia, 61 S. 
Ct. 881, 313 U.S. 117, 85 L.Ed. 1223. 
N.J.—^Ring V. Mayor and Council of 
Borough of North Arlington, 56 A. 
2d 744, 136 N.J.Law 494, affirmed 
61 A.2d 508, 1 N.J. 24, appeal dis¬ 
missed 69 S.Ct. 250, 335 U.S. 889, 
93 L.Bd. 427. 

N.T.—436 West 34th Street Corp. v. 
McGoldrick, 43 N.E.2d 436, 288 N. 

T. 346, reargument denied 45 N.E. 
2d 175, 289 N.Y. 673. 

Or.—Wittenberg v. Mutton, 280 P.2d 
359, 203 Or. 438—Garbade v. City 
of Portland, 214 3P.2d 1000, 188 Or. 
158. 

Special Itauchises asid freedom from 
‘ competitipu 

In determining the basis for classi¬ 
fication in a tax statute, which will 
not violate the equal protection of 
the law clause of the Fourteenth 
Amendment, the legislature Is enti¬ 
tled to take into consideration fact 
that the enjoyment of special fran¬ 
chises and freedom from competition 
are points of distinction from other 
businesses. 

U.S.—Leo Feist, Inc., v. Young, D.C. 
Wis., 46 F.Supp. 622, reversed on 
other grounds, C.C.A., 138 F.2d 972. 
72.10 D.C.—Neild v. District of Co¬ 
lumbia, 110 iP'.2d 246, 71 App.D.C. 
306. 

N.J.—^Ring V. Mayor and Council of 
Borough of North Arlington, 56 
A.2d 744, 13'6 N.J.Law 494, affirmed 
61 A.2d 508. 1 N.J. 24, appeal dis¬ 
missed 69 S.Ct. 250; 335 U.S. 889, 
93 L.Ed. 427. 

Va.—Langston v. City of Danville, 
54 S.E.2d 101, 189 Va 603^Caskey 
Baking Co. v. Commonwealth, 10 
S.E.2d 535, 176 Va 170, affirmed 
Caskey Baking Co. v. Oomfnon- 
wealth of Virginia, 61 S.Ct. 881, 
313- U.S. 117, 85 L,Ed^ 1223. 

73. U.S.—Nashville, C. & St. I/. Ry. 

V. Browning, Tenn., 60 S.Ct. 968, 310 

U. S. 362, 84 L.M 1254—New York 
Rapid Transit Corporation v. City 
of New York, 58 S.Ct. 721, 303 U.S. 

' 573, 82 L.Ed. f624, rehearing denied 
58 S.Ct. 939, 304 U.S. 588, 82 L.Ed. 
1648—Brooklyn & Queens Transit 
Corporation v.’ City of New York, 

, 63 S.Ct. 721, 303 U.S. 573, 82 L. 
*Ed.^i024, rehearing* denied 58 S.Ct. 
939. 304 U.S. 588. 82 L.Ed. 1648. 


74. U.S.—^Atlantic Coast Line R. Co. 
V. Doughton, N.C., 43 S.Ct. 620, 262 
U.S. 413, 67 L.Ed. 1051. 

75. Vt.—Village of Hardwick v. 
Town of Wolcott, 129 A. 159, 98 
Vt. 343, 39 A.L.R. 1222. 

76. U.S.—Brown County v. Atlantic 
Pipe Line Co., C.C.A.Tex., 91 P.2d 
394, certiorari denied Atlantic Pipe 
Line Co. v. Brown County, Tex., 
68 S.Ct. 265, 302 U.S. 747, 82 L.Ed. 
577. 

Va.—Brooks Transp. Co. v. City of 
Lynchburg, '37 S.E.2d 857, 185 Va. 
135. 

77. U.S.—^Bjskins Van Lines v. Riley, 
Cal., 50 S.Ct. 64, 280 U.S. 80, 74 L. 
Ed. 178. 

N.M.—^Amarillo-Pecos Valley Truck 
Lines v. Gallegos, 99 P.2d 447, 44 
N.M. 120. 

Pa—Shirks Motor Exp. Corp. v. 
Messner, Com.Pl., >63 Dauph.Co. 383, 
affirmed 45 Mun.L.R. 97„ affirmed 
100 A.2d 913, 375 Pa. 450, appeal 
dismissed 74 S.Ct. 640, 347 U.S. 941, 
98 L.Ed. 1090, rehearing denied 74 
S.Ct 776, 347 U.S. 970, 98 L.Ed. 
1111 , 

Va.—East Coast Freight Lines v. Ci¬ 
ty of Richmond, 74 S.E.2d 283, 194 
Va. 517—^Brooks Transp., Co, v. 
City of Lynchburg, 37 S,E.2d 857, 
185 Va 13f 

Classification ,for license purposes 
see infra S 530 b. ’ 

78- Minn.—State v. Western Unipn 
Tel. Co., 124 N.W. 380, 126 N.W. 
403, 111 Minn. 21. , 

Mont.—Western Union Telegraph Co. 
V. State- Board of Equalization, 7 
P.2d 661, 91 Mont. 310; 

12 C.J. p 1152 note 77. 

79. Minn.—State v. Western Union ^ 
Tel. Co., 124 N.W. 380, 1-26 N.W. 
403, 111 MinnJ 21. 

80. Kan,—Gafford v. Haynes, 2^9 P. 
444,'119 Kan, 285. 

Pa.—^knisely v. Cotter el, 46 A. 861, 
196 Pa 614; 50 L.R.A. *86. 

License tax see infra § 530 ,a, 

^The difference between a 
Sion merchant” or "factor?' and a 
person who purchases merchandise 
with his own capital, takes' title in 
his own nanib, and sells for his own 
account at whatever price’ he may 
deem advisaLble, is sufflcieht to' sat¬ 
isfy requirements of the Fourteerith 
Amendment with respect to reason¬ 
ableness of distinction under the 
equal projection clause. '' 
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D.C.—^Neild v. District of Columbia, 
110 F.2d 246, 71 App.D.C. 306. 

81. Pa.—Knisely v. Cotterel, 46 A. 
861, 196 Pa. 614, 60 L.R.A. 86. 

82. Pa.—^Knisely v. Cotterel, supra. 

83. Pa.—^Knisely v. Cotterel, supra. 

84. Kan.—Gafford v. Haynes, 239 P. 
444, 119 Kan. 285. 

85. U.S.—Citizens' Nat. Bank of 
Cincinnati v. Durr, Ohio, 42 S.Ct. 
15, 257 U.S. 99, 66 L.Ed. 149. 

86. Ga.—Coca Cola Co. v. City of 
Atlanta, 110 S.E. 730, 162 Ga. 568, 
23 A.L.R. 1339, certiorari denied 42 
S.Ct. 585, 259 U.S. 681, 66 L,Ed. 
1074, and error dismissed 43 S.Ct. 
166, 260 U.S. 760, 67 L.Ed. 601. 

Pa.—^In re Pennsylvania Co. for In- 
, surance on „ .Lives and Granting 
Annuities, 27 A.2d 57. 846 Pa. 130— 
Commonwealth v. Provident Trust 
Co. of Philadelphia, 180 A. 16, 319 
Pa. 385, followed in 180 A. 20, 319 
Pa. 395, second case, 1,80 A. 21, 
first case, 319 Pa. 395, and 180 A. 
21, 319 Pa. 396. 

87. U.S.—^Klein v. Board • of Tax 
Sup'rs of Jefferson County, Ky., 
51 S.Ct. 15, 232 U.S. 19, 76 L.Ed. 
140, 73^A.L.R. 679—Darnell v. In¬ 
diana, Ihd., 33 S.Ct. 120, 226 U.S. 
390, 57 L.Ed. 267. 

Oregon Mortg. Co. v. Gillis, D.C. 
Idaho, 40 P.2d 944—National Sav¬ 
ings & Loan Ass'n v. Gillis, D.C. 
Idaho, 35 jP.2d 386,, reversed on 
other grounds Vennont Loan & 
Trust Co. V. Gillis,’ 6,1 S.Ct' 19, 
282 U.S. 796. 75 ,]lBd. 71^, and 
New World Life lri|3., Cp. v. Gillis, 
61 S.Ct 19, 282.U.S. 736, 75 L.Ed. 
717. 

Cal.—^Lacoe v. San>pi^d dojinty,. 92 
P.2d 809, 33 Cal!.App.2d 692, ap¬ 
peal dismissed 60 S.Ct 379, 308 U. 
S. 527, 84 L.pd. 44^ 

Ga.—Coca Cola Co. v. City of Atlan¬ 
ta, 110 S.E.'730, i52,G;a. .'668, 23'A- 
L.R. 1339, certiorari denied 42 S.Ct. 
686, 259 U.S. 581, 66’L’Ed. 1074, and 

error .dismissed 43i S.Ct 166, 260 

U. S. 760^ 67 L.Ed. 561’ ' 

Md.—Seaboard Comncierpial Corpora¬ 
tion V. State Ta!x Commission. 29 
A.2.d 294, 181 Md. 234. 

Pa~—^In r6 Pennsylvania, Cd. ‘3fo/, Ihr 
anranceon Lives .and Granting An¬ 
nuities, 2*7 A! 2d. 6 7^ 345 Pa. 130."- 

88. US.—^Union Bank-&> Trust Co. 

V. Phelps, Ala;,. 163 S.Ct 321, 288 

U.S. 181, 77 L,Ed. 687, 83 A.L.R. 
1438. . 
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national banks deposits in banks within the 
state distilled spirits in bonded_ warehouses 
anthracite coal ;92 ore lands homestead lands 
intangible properties debts due from solvent 
debtors ;9« mortgages mortgages recorded after 
a certain date,9* or the mortgagee’s interest in prop¬ 
erty ;99 leasehold interests in state owned proper¬ 
ty;^ vested and contingent remainders ;2 and the 
portion of a decedent’s estate which has not paid 
a state or local tax in the year preceding his death.3 
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Furthermore, they may assess separately “differerit 
interests in the same land,^ may direct that chattels 
real shall be taxed as personalty,^ may provide for 
the imposition of taxes on property brought into, 
and kept in, the state between the- ordinary times 
of assessment and which would otherwise escape 
taxation,® may authorize the deduction of debts 
from credits,*^ may create a state board for the 
equalization of taxes in the different subdivisions of 


Ky.—Reynolds Metal- Co. r. Martin, 
107 S.W.2d 251, 269 Ky. 378, appeal 
dismissed Reyno^s Metals Co. v. 
Martin, 68 S.Ct. 146, 302 U.S. 646, 
82 L.Ed. 602. 

12 C.J. p 1162 note 73. 

Taiisatioii'at 'btook value 

Statute taxing moneys and credits 
was held not discriminatory on the¬ 
ory that shares of bank stock are 
assessed and taxed on basis of their 
book value. 

Mont.—Bank of M;iles City V. Custer 
County, 19 P.2d 885, 93 Mont. 291. 
National bank stock 

(1) State tax on national bank 
stock was held not objectionable as 
creating unjust discrimination, al¬ 
though property and not capital 
stock of other corporations was tax¬ 
ed; and, as regards validity of such 
a tax, small loan companies making 
loans, as rule, secured by chattel 
mortgages, companies making small 
loans, payable out of borrower’s sal¬ 
ary, and finance companies, whose 
business was to lend money on series 
of notes given for purchase price of 
chattels, are not in competition with 
national banks; nor is an unconsti¬ 
tutional statute providing that cer¬ 
tain bonds should be assessed at ten 
per cent of market value basis for 
contention that the tax on national 
bank stock constituted unjust dis¬ 
crimination. 

La.—^First Nat. Bank v. Louisiana 
Tax Commission, 143 So. 23, 174 
La. ll9, followed in Commercial 
Nat. Bank of Shreveport v. Louisi¬ 
ana Tax Commission, 143 So. 32, 
175 La. 149, and affirmed First Nat. 
Bank v. Louisiana Tax Commis¬ 
sion, 63 S.Ct. 611, 289 tJ.S. 60, 77 
L.Ed. 1030, 87 A.L.R. 840, motion 
denied 63 S.Ct. 521. 

(2) The inclusion of both state 
and national bank shares in same 
class for taxation purposes would 
not operate to invalidate statute tax¬ 
ing shares of state banks which was 
inapplicable to shares of national 
bank stock because of conflict with 
federal statute^ since shares of na¬ 
tional and state banks are not essen¬ 
tially the same kind of property for 
tax purposes, notwithstanding at¬ 
tempt by state tOj subject them to 
like treatment. Hence a statute 
which imposes tax on every bank 


in state is not unconstitutional as 
violative of equal protection clause, 
notwifhstanding possible inapplica¬ 
bility of statute to shares of stock 
in national banks. 

Minn.—Cherokee State Bank of St. 
Paul V. Wallace, 279 N.W. 410. 

(3) A state revenue statute equal 
in its terms as applied to state and 
national banks does not violate the 
uniformity clauses of the state con¬ 
stitution of the Fourteenth Amend¬ 
ment to the federal Constitution in 
its applicability to state banks and 
similar institutions merely because 
it may be invalid as account of fed¬ 
eral statute as applicable to taxation 
of national banks by the state. 
Ariz.—^Brophy v. Powell, 121 P.2d 

647, 68 Ariz. 543. 

(4) A struts, construed as re¬ 
quiring consideration of par value 
of national bank’s preferred stock as 
well as common stock in determin¬ 
ing taxable value of shares of stock 
therein, is not unconstitutional as 
denying equal protection of laws to 
common stockholders of national 
bank, preferred stock of which was 
held by Reconstruction Finance Cor¬ 
poration and hence exempt from tax¬ 
ation, by denying them relief, grant¬ 
ed such stockholders of bank hav¬ 
ing no preferred stock issued to such 
corporation, from burden of indirect 
double taxation. 

N.M.—^First Nat Bank v. State Tax 
Commission, 92 P.2d 987, 43 N.M. 
307, certiorari denied 60 S.Ct. 173, 
308 U.S. 616, 84 L.Ed. 439. 

89. U.S.—Clement Nat. Bank v. Ver¬ 
mont, Vt., 34 S.Ct. 31, 231 U.S.'120, 
68 L.Ed. 147. 

90. U.S.—^Madden v. Commonwealth 
of Kentucky, 60 S.Ct. 406, 309 U.S. 
83, 84 L.Ed. 590, 125 A.L.R. 1383. 

Ky.—Commonwealth v. Madden's 
Ex’r, 97 S.W.2d 661, 265 Ky. 684, 
107 A.L.R. 1379. 

91. U.S.—Thompson v. Kentucky, 28 

S.Ct. 633, 209 U.S. 340, 62 L.Ed. 
822. 

192. U.S.—^Helsler v. Thomas Col¬ 
liery Co., Pa., 43 S.Ct. 83, 260 U.S. 
246, 67 L.Ed. 237. 

93. U.S.—^Lake Superior Consol. Iron 
Mines v. Lord, Minn., 46 S.Ct. 627, 
, 271 U.S. 677, 70 L.Ed. 1093. 
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94. Minn.—^Apartment Operators' 
Ass'n V. City of Minneapolis, 254 
N.W. 443, 191 Minn. 365. 

95. U.S.—^Wheeling Steel Corpora¬ 
tion V. Fox, W.Va., 66 S.Ct. 773, 298 

U. S. 193, 80 L.Ed. 1143, rehearing 
denied Wheeling Steel Corporation 

V. Pox, 67 S.Ct. 4, 299 U.S. 619, 81 
L.Ed. 456. 

98. Wis.—^Kingsley v. Merrill, 99 N. 

W. 1044, 122 Wis. 185, 67 X..R.A. 
200, 2 Ann.Cas. 748. 

97. N.T.—^People v. Ronner, 95 N.T. 
S. 518, 48 Misc. 436, affirmed 97 N. 
Y.S. 550, 110 App.Div. 816, affirmed 
77 N.E. 1061, 185 N.Y. 285. 

98. N.Y.—^Franklin Soc. for Home 
Building & Savings v. Bennett, 24 
N.E.2d 854, 282 N.Y. 79, appeal 
dismissed 60 S.Ct. 894, 309 U.S. 640, 
84 L.Ed. 995—People v. Ronner, 95 
N.Y.S. 518, 48 Misc. 436, affirmed 
97 N.Y.S. 650, 110 App.Div. 816, 
affirmed 77 N.E. 1061, 185 N.Y. 285. 

99. U.S.—Savings, etc., Soc. v. Mult¬ 
nomah County, Or., 18 S.Ct. '392, 
169 U.S. 421, 42 L.Ed. 803. 

12 C.J. p 1152 notes 63 [a], 84. 

1 . Ga.—^Henry Grady Hotel Co. v. 
City of Atlanta, 135 S.E. 68, 162 
Ga. 818. 

2 . U.S.—Salomon v. State Tax Com-, 
mission of New York, N.Y., 49 S.Ct. 
192, 278 U.S. 484, 73 L.Ed. 464. 

3. Conn.—Bankers' Trust Co. v. 
State, 114 A. 104, 96 Conn. 361, 
judgment affirmed Bankers' Trust 
Co. V. Blodgett, 43 S.Ct. 233, 260 
U.S. 647. 67 L.Ed. 439. 

4. U.S.—Downman v. Texas, Tex., 
34 S.Ct. 62, 231 U.S. 363, 58 L.Ed. 
264. 

Cal.—Mohawk Oil Co. v. Hopkins, 236 
P. 133. 196 Cal. 148. 

Ga.—^Wright v. Central of Georgia 
Ry. Co., 91 S.E. 471, 146 Ga. 406, 
reversed on other grounds Central 
of Georgia R. Co. v, Wright, 39 S. 
Ct. 181, 248 U.S. 525, 63 L.Ed. 401. 

5. W.Va.—^Harvey Coal, etc., Co. v. 
Dillon. 53 S.E. 928, 69 W.Va. 605, 
6 L.R.A.,N.S., 628. 

6 . Kan.—^Mosby v. Greenwood Coun¬ 
ty, 158 P. 657, 98 Kan. 594. 

7. Wash.—^Newport v. Mudgett, 51 
P. 466, 18 Wash. 271. 
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the state,® may tax shares of stock in domestic cor¬ 
porations whether owned by resident or nonresident 
shareholders,9 and may classify lands into tracts 
used for agricultural purpose and tracts used for 
other purposes.So the courts have upheld as 
not violative of the equal protection clause, statutes 
relating to equalization proceedings,refund of 
taxes erroneously or unlawfully collected,tax sale 
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certificates,and redemption ,*^4 ^nd statutes may 
accord the state, county, or municipality privileges 
in tax proceedings not granted to taxpayers or other 
individuals.^^ 

A tax statute is void, however, which discrimi¬ 
nates between persons or property in like situa¬ 
tion,or which contains classifications that are ar- 


a Wis,—^Foster v. Rowe, 107 N.W. 
>635, 128 Wis. 326, 8 Ann.Cas. 695. 

9. U.S.—SchuylkiU Trust Co. v. 
Commonwealth of Pennsylvania, 58 
S.Ct. 295, 302 TT.S. 506, 82 L.Ed. 
392. 

10. U.S.—Clark v. Kansas City, 
Kan., 20 S.Ct. 284, 176 U.S. 114, 44 
L.Ed. 392. 

Iowa.—Oorpns Juris .Secttndnin q.iLot- 
ed la Dickinson v. Porter, 35 N.W. 
2d 66, 74, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct. 88, 338 U.S. 843, 
94 L.Ed. 515. 

S.D.—Great Northern Ry. Co. v. 

Wliitfleld, 272 N.W. 787. 

Aid or eiicourag*e agrrlculture 
The classiflcatipn of lands used 
for agricultural purposes may be up¬ 
held as in furtherance of a public 
policy to aid or encourage agricul¬ 
ture, 

Iowa.—^Dickinson v. Porter, 35 N.W. 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct. 88, 338 U.S. 843, 
94 L.Ed. 516. 

11. Ga.—Ogletree v. Woodward, 105 
S.E. 243, 150 Ga. 691—Barnes v. 
Watson, 98 S.E. 500, 148 Ga. 822. 

12. Wis.—State ex rel. Town of 
Greenfield v. Conway, 266 N.W. 
907, 221 Wis. 369—In re Heine- 
mann’s Will, 230 N.W. 698, 201 
Wis. 484. 

Withdrawing- right to refund 
Cal.—Southern Service Co. v. Los 
Angeles County, 97 P-2d 963, 16 
Cal.2d 1, appeal dismissed 60 S.Ct. 
979, 310 U.S. 610, 84 L.Ed, 1388, 
rehearing denied 60 S.Ct. 1086, 310 
U.S. 658, 84 L.Ed. 1421. 

13. Fla.—Messer v. Lang, 176 So. 
548, followed in Whisnant v. 
Draughon, 176 So. 664—State ex 
rel. Pringle v. Dykes, 173 So. 901 
—First Trust & Savings Bank v. 
West Lake Inv. Co., 141 So. 894, 
105 Fla. 590. 

Attomey»s fees 

The statute authorizing the state 
to be made a party defendant and 
have its interests represented by the 
county attorney in suit by county to 
foreclose the lien of tax sale cer¬ 
tificate sold to the state and author¬ 
izing the county to recover reasona¬ 
ble fees for the services of its at¬ 
torney therein does not violate the : 
Fourteenth Amendment on the 
ground of unreasonable classification. 
hePahse of the provision for attor-1 


ney’s fee, since act is a general act 
which applies to all tax certificates 
in the state, and applies to all alike 
who are like situated. 

Fla.—Suits V. Hillsborough County, 
2 So.2d 353, 147 Fla. 53. ' 

14. U.S.—^Violet Trapping Co. v. 
Grace. La., 56 S.Ct, 386, 297 U.S. 
119, SO L.Ed. 518, 

Fla.—State ex rel. Dowling v. Butts, 
149 So. 746, 111 Fla. 630, 89 A.L.R. 
630, 

Ill*—Prager v. Glos, 181 N.E. 310, 
348 Ill. 416. 

Minn.—State ex rel. Eauity Farms v. 

Hubbard, 280 N.W. 9. 

Okl.—Cornelius v. Jackson, 209 P.2d 
166, 201 Okl. ‘667, appeal dismissed 
■69 S.Ct. 412, 335 U.S. 906, 93 L.Ed. 
440. 

PoreclosixLg right of redemption, 

The statutes dealing with the sale 
of lands of low value held by city 
or town under tax titles are not 
unconstitutional on ground that they 
deny equal protection of the Jaws, 
because of the fact that methods of 
foreclosing right of redemption dif¬ 
fer according to whether the land 
taken or purchased by the munici¬ 
pality is or is not, in commission¬ 
er’s opinion, sufficient to pay charges. 
Mass.—^Napier v. City of Springfield, 
23 N.E.2d 157, 304 Mass. 174. 

15. Statutes held valid 

(1) Law according absolute right 
to commonwealth to rehearing on 
petition to refund taxes. 

Va.—Putnam W Ford, 165 S^E. 823, 
155 Va. 625, -71 A.L.R. 1217. 

(2) Statute allowing taxpayers a 
I shorter time to appeal from assess¬ 
ments than Is allowed the state or 
county. 

Miss.—Robinson Land & Lumber Co. 

V. Roberson, 89 So. 160, 126 Miss. 
635. 

(3) Statute authorizing counties to 
become purchasers of all lands sold 
for taxes. 

Wis.—State v. Diehl, 223 N.W. 852, 
198 Wis. 326. 

(4) Action of municipal' governing 
body under the statute providing for : 
exchange by a municipality of va¬ 
cant land acquired by,it by tax title 
foreclosure for lands required for : 
park purposes was not unconstitu¬ 
tional as denying equal protection of 
the laws. 


: N.J.—Fraser v. Teaneck Tp^ 68 A.2d 
5 610, 137 N.J.Law 119, affirmed 64 

s A.2d 345, 1 N.J. 603. 

10 . U.S.—Hillsborough Tp., Somer¬ 
set County, N. J., v. Cromwell, N. 
X, 66 S.Ct. 446, 326 U.S. 620, 90 
L.Ed. 358—Charleston Federal Sav. 

6 Loan Ass'n v. Alderson, W.Va., 
65 S.Ct. 624, 324 U.S. 182. 89 L.Ed. 
857, rehearing denied 65 S.Ct. 863, 
324 U:S. 888, 89 L.Ed. 1436—Con¬ 
cordia Fire Ins. Co. v. People of 
State of Illinois, 64 S.Ct. 830, 292 

U. S. 536, 78 L.Ed. 1411—Hopkins 

V. Southern California Telephone 
Co., 48 S.Ct. 180, 276 U.S. 393, 72 
L.Ed. 329—F. S. Royster Guano 
Co. v. Commonwealth of Virginia, 
Va., 40 S.Ct. 660, 253 U.S. 412, 64 
L.Ed. 989. 

Mayor and City Council of Balti¬ 
more V. Williams, C.C.A.Md., 61 
P.2d 374, reversed on other grounds 
53 S.Ct. 431, 289 U.S. 36, 77 L.Ed. 
1015—^National Savings & Loan 
Ass’n V. Gillis, D.C.Idaho, 35 P.2d 
386, reversed on other grounds Ver¬ 
mont Loan & Trust Co. v. Gillis, 
61 S.Ct. 19, 282 U.S. 796, 75 L.Ed. 
717, and New World Life Ins. Co. 
V. Gillis, 61 S.Ct. 19, 232 U.S. 796, 
75 L.Ed. 717—Road Imp. Dist. No. 

7 of Crittenden County, Ark., v. 
St. Louis-San, Francisco R. Co., C. 
C.A.Ark., 28 P.2d 826. 

The Michigan Telephone Tax 
Cases, C.C.Mich., 185 P. 634, af¬ 
firmed Citizens’ Telephone Co. v. 
Puller, 33 S.Ct. 833, 229 U.S. 322, 
57 L.Ed. 1206 and 33 S.Ct. 837, 229 

U. S.' 335, 57 L.Ed. 1215. 

Cal.—Ex parte Kotta, 200 P. 967, 187 
Cal. 27. 

Conn.—Montgomery v. Town of 
Branford, 142 A. 574, 107 Conn. 
697. 

Ill.—Michigan Millers* Mut. Fire Ins. 
Co. V. McDonough, 193 N.R 662, 
'358 Ill. 675. 

Kan.—^Western Automobile Ins. Co. 

V. Lyon, 210 P. 1117, 112 Kan. 384 
—Lantz V. Hanna, 207 P. 767, 111 
Kan. 461. 

La.—Colonial Sugars Co. v. Board of 
State Affairs, 98 So. 546, 164 La. 
971. 

Md.—Oursler v. Tawes, 13 A.2d 763, 
178 Md. 471, followed in Culver v. 
Tawes, 13 A.2d 771. 

Mo.—State ex rel. Jones v. Nolte, 
166 S.W.2d 632, 350 Mo. S71~State 
ex rel. Ashby, to Use of Capital 
School Fund of Mississippi Coun- 
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bitrary or. not based on any reason but on mere ac- which imposes a tax on an assumption of fact which 
cident, whim, or caprice'^’^ or which are altogether the taxpayer is forbidden to controvert is so ar- 
illusory,^'^*® or that have no fair or substantial rela- bitrary and unreasonable that it cannot stand.^^*^ A 
tion to the purpose for which made.^^ A statute state cannot discriminate between citizens and aliens 


ty, V. Cairo Bridge & Terminal Co., 
100 S.W.2d 441. 

—^Corpus Juris Secmxdum q.uoted 
in Panebianco v. City of Omaha, 37 
N.W.2d 731, 735, 161 Neb. 463. 

—People v. Mensching, 79 N.E. 
884, 187 N.Y. 8, 10 L..R.A.,N.S., 625. 
10 N.Y.Ann.Cas. 101—People v. 
Reardon. 77 N.E. 970, 184 N.Y. 431, 
112 Am.S.R. 628, 8 L.R.A.,N.S.. 314, 

6 N.Y.Ann.Cas. 615, affirmed 27 S. 
Ct. 188, 204 U.S. 162, 61 L.Ed. 415. 

People ex rel. Donner-Hanna 
Coke Corporation v. Burke, 217 N. 
Y.S. 803, 128 Misc. 195, affirmed 
226 N.Y.S. 882, 222 App.Div. 790, 
affirmed 162 N.E. 503, 248 N.Y. 607. 
Pa.—Commonwealth ex rel. Depart¬ 
ment of Justice V. A. Overholt & 
Co., 200 A. 849, 331 Pa. 182. 

S.D.— Corpus Juris cited in Standard 
Oil Co. V. Jones, 205 N.W. 72, 74, 
48 S.D. 482. 

Wis.—State v. Dammann, 224 N.W. 
139, 198 Wis. 266—State v. Diehl, 
223 N.W. 852, 198 Wis. 326. 

12 C.J. p 1152 note 96. 

In Tennessee a classification which 
is arbitrary under the state consti¬ 
tution is arbitrary under the federal 
Constitution. 

Tenn.—Marion County River Transp. 
Co. V. Stokes, 117 S.W.2d 740. 

17. U.S.—^Hartford Steam Boiler In¬ 
spection & Insurance Co. v. Harri¬ 
son, Ind., 57 S.Ct. 838. 301 U.S. 459. 
81 LuEd. 1223—Quaker City Cab 
Co. V. Commonwealth of Pennsyl¬ 
vania, 48 S.Ct 653, 277 U.S, 389, 
72 L.Ed. 927—^Louisville Gas & 
Electric Co. v. Coleman, Ky., 48 
S.Ct 423, 277 U.S. 32, 72 L.Ed. 770 
—Schlesinger v. State of Wiscon¬ 
sin, Wis., 46 S.Ct 260, 270 U.S. 
230. 70 L.Ed. 657, 43 A,L.R. 1224. 

Abney v. Campbell, C.A.Tex., 206 
F.2d 836, certiorari denied 74 S.Ct. 
311, 346 U.S. 924, 98 L.Ed. 417— 
Franklin v. Carter, C.C.A.Okl., 61 
F.2d 345, certiorari denied 52 S.Ct 
40, 284 U.S. 664, 76 L.Ed. 562. 
Conn.—Montgomery v. Town of 
Branford, 147 A. 9, 109 Conn. 388. 
Fla.—State ex rel. Vars v. Knott, 184 
So. 752, 136 Fla. 205, followed in 
State ex rel. Hardware Mut. Cas. 
Co. V. Knott, 186 So. 927, 136 Fla. 
652, vacated on other grounds State 
of Fla ex rel. Hardware Mut. Cas. 
Co. V. Knott 60 S.Ct 72, 308 U.S. 
507, 84 L.Ed. 434, appeal dismissed 
State of Fla ex rel. Vars v. Knott, 
60 S.Ct 72, 308 U.S. 5.06, 84 L.Ed. 
433. 

Ind.—Miles v. Department of Treas¬ 
ury, 199 N.E. 372, 209 Ind. 172, 101 
Al.L.R. 1359, appeal dismissed Miles 
v. Department of Treasury of State 


of Indiana, 56 S.Ct 750, 298 U.S. 
640, 80 L.Ed. 1372. 

Iowa—^Dickinson v. Porter, 35 N.W. 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct 88, 338 U.S. 843, 94 
L.Ed. 515. 

Ky.—City of Louisville v. Sebree, 214 
S.W.2d 248, 308 Ky. 420. 

La.—Shaw v. Watson, 92 So. 375, 151 
La 893. 

Md.—^Maryland Unemployment Com¬ 
pensation Board v. Albrecht, 36 A. 
2d 666, 183 Md. 87—Seaboard Com¬ 
mercial Corp. V. State Tax Com¬ 
mission, 29 A.2d 294, 181 Md. 234. 

Minn.—C. Thomas Stores Sales Sys¬ 
tem V. Spaeth, 297 N.W. 9, 209 
Minn. 504. 

Miss.—^Lowry v. City of Clarksdale, 
122 So. 195, 154 Miss. 156, followed 
in Lowry v. City of Greenville, 122 
So. 198. 

Mont—Mills V. State Board of 
Equalization, 33 P.2d 563, 97 Mont 
13. 

Neb.—Corpus Juris Secundum quoted 
in Panebianco v. City of Omaha, 37 
N.W.2d 731, 735, 151 Neb. 463. 

N.J.—^Ring V. Mayor and Council of 
Borough of North Arlington, 66 A. 
2d 744, 136 N.J.Law 494, affirmed 
61 A.2d 508, 1 N.J. 24, appeal dis- 

. missed 69 S.Ct 250, 335 U.S. 889, 
93 L.Ed. 427—^Bryant v. Lindsay, 
110 A. 823, 94 N.J.Law 357, affirmed 
114 A. 447, 96 N.J.Law 268. 

N.Y.—^In re Vanderbilts Estate, 22 
N.E. 2d 379, 281 N.Y. 297, affirmed 
Whitney v. State Tax Commission 
of N. Y., 60 S.Ct 635, 309 U.S. 530, 
84 L.Ed. 909—^Long Island R. Co. v. 
Hylan, 148 N.E. 189, 240 N.Y. 199. 

In re Watson’s Estate, 56 N.Y.S. 
2d 443, 185 Misc. 735—People ex 
rel. Donner-Hanna Coke Corpora¬ 
tion V. Burke, 217 N.Y.S. 803, 128 
Misc. 195, affirmed 226 N.Y.S. 882, 
222 App.Div. 790, affirmed 162 N.E. 
503, 248 N.Y. 507. 

N.C.—Great Atlantic & Pacific Tea 
Co. V. Doughton, 144 S.E. 701, 196 
N.C. 145. 

Ohio.—^National Tube Co. v. Peck, 111 
N.E.2d 11, 159 Ohio St 98. 

Youngstown Sheet & Tube Co. v. 
City of Youngstown, 108 N.E. 2d 
571, 91 Ohio App. 431. 

Pa—Dole V. City of Philadelphia, 11 
A.2d 163, 337 Pa. 375, opinion sup¬ 
plemented 11 A.2d 767, 337 Pa. 375. 

Tenn.—Corn v. Port, 95 S.W.2d 620, 
170 Tenn. 377, 106 A.L.R. 647. 

Utah.—Carter v. State Tax Commis¬ 
sion, 96 P.2d 727, 98 Utah 96, 126 
A.L.R. 1402. 

Va.—Langston v. City of Danville, 54 
S.E.2d 101, 189 Va. 603—Caskey 

i Baking Oo. v. Commonwealth, 10 
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S.B.2d 535,- 176 Va. 170, affirmed 
Caskey Baking Co. v. Common¬ 
wealth of Virginia, 61 S.Ct 881, 313 
U.S. 117, 85 L.Ed. 1223—Virginia 
Elec. & Power Co. v. Common¬ 
wealth, 6 S.E.2d 680, 174 Va. 316. 
Wis.—^In re Le Peber’s Will, 271 N. 

W. 95, 223 Wis, 393, 109 A.L.R. 732. 
12 C.J. p 1152 note 96. 

BefULd of penalties and interest 
A statute providing that delinquent 
real estate tax penalties and interest 
properly paid between the dates of 
June 20, 1930, and Jan. 1, 1937, should 
be refunded. 

Ohio.—State ex rel. Crotty v. Zan- 
gerle, 14 N.E.2d 932, 133 Ohio St 
532. 

ValidCitiug act 

Law validating assessment lists of 
certain town, in so far as they con¬ 
tain lands and buildings assessed 
against lessees under 99-year lease, 
was invalid. 

Conn.—Montgomery v. , Town of 
Branford, 142 A- 574, 107 Conn. 
697. 

17.5 Md.—^Blaustein v. Levin, 4 A. 
2d 861, 176 Md. 423. 

18. U.S.—Air-Way Electric Appli¬ 
ance Corporation v. Day, Ohio, 45 
S.Ct 12, 266 U.S. 71, 69 L.Ed. 169 
—^P. S. Royster Guano Co. v. Com¬ 
monwealth of Virginia, Va., 40 S. 
Ct 560, 263 U.S. 412, 64 L.Ed. 989. 
Fla.—State ex rel. VArs v. Knott, 
184 So. 752, 135 Fla. 206, followed 
in State ex rel. Hardware Mut. Cas. 
Co. v. Knott, 185 So. 927, 136 Fla. 
552, vacated on other grounds State 
of Fla. ex rel. Hardware Mut. Cas. 
Co. V. Knott, 60 S.Ct 72, 308 U.S. 
507, 84 L.Ed. 434, appeal dismissed 
State of Fla. ex rel. Vars v. Knott, 
60 S.Ct 72. 308 U.S. 506, 84 L.Ed. 
433. 

Miss.—^Lowry v. City of Clarksdale, 
122 So. 195, 154 Miss. 165, followed 
in Lowry V. City of Greenville, 122 
So. 198. 

Neb.—^Corpus Juris Secundum quoted 

in Panebianco v. City of Omaha, '37 
N.W.2d 731, 735, 161 Neb. 463. 

Wis.—In re Le Feber’s Will, 271 N. 
W. 95—State v. Larsen, 172 N.W. 
707, 169 Wis. 298. 

15.5 U.S.—Heiner v. Donnan, Pa., 52 
S.Ct 358, 285 U.S, 312, 76 L.Ed. 
772—Schlesinger v. Wisconsin, 46 
S.Ct 260. 270 U.S. 230, 70 L.Ed. 
557, 43 A.L.R. 1224. 

N.Y.—In re Vanderbilt’s Estate, 22 
N.E.2d 379, 281 N.Y. 297, affirmed 
Whitney v. State Tax Commission 
of N, Y.. 60 S.Ct 635, 309 U.S. 530, 
84 L.Ed. 909—In re Watson’s Es¬ 
tate, 56 N.Y.S.2d 443, .185 Misc. 735. 
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resident therein,or, ordinarily, between citizens 
on the basis of prior completed military service,^® 
or between the property of citizens and that of non¬ 
residents ,21 or between g-oods manufactured for 
sale within the state and those manufactured for 
export nor may it in the matter of taxation dis¬ 
criminate between goods in accordance with their' 
origin,23 or place a tax on the employment of aliens 
only,24 or authorize a tax on liquor traffic to be 
assessed against leased premises where illegal sales 
are made,25 or base a classification on the length 
of time a person has been in business in a given 

locality.26.5 

A statute may, without denying equal protec¬ 
tion, authorize the compromise, adjustment, or can¬ 
cellation of current taxes^^ or tax suits,27 but it 
must be so framed as to extend equal protection of 
its provisions and benefits to all taxpayers alike^S 
and the terms of the compromise allowed must be 
definitely and certainly specified in the statute it¬ 
self .2 9 A statute may authorize the remission of 


penalties, interest, and other charges on unpaid 
delinquent taxes, when payment of taxes is made 
within a prescribed time.29-6 a. statute authorizing 
acceptance of part of the tax in satisfaction of the 
whole is unconstitutional where it may be applied 
as a favoritism extended to the property owner, and 
not as a permission to the local officers to accept 
less than the full amount due only because actual 
test has demonstrated that no more can be ob¬ 
tained.^ 9 So the legislature cannot, by repealing a 
valid tax statute and arbitrarily extinguishing delin¬ 
quents' liability, discriminate against those who have 
paid the tax .21 

A state may, without a denial of equal protection 
of the laws, confine the recovery of back taxes to 
those due from corporations .22 

The equal protection clause of the Fourteenth 
Amendment and some state constitutional provisions 
pertaining to uniformity of taxation are substan¬ 
tially similar,32.5 and generally what violates one 


19. Cal.—^Ex parte Kotta, 200 P. 957, 
187 Cal. 27. 

20 . Ill.—^Marallis v. City of Chicago, 
182 N.B, 394, 349 Ill, 422, 83 A.L.R. 
1222. 

License statutes containing discrim¬ 
inations based on previous military 
service see infra § 629 c, 

21. U.S.—Bivins v. Board of Com’rs 
of Wabaunsee County, C.C.A.Kan., 

66 F.2d 351. 

Kan.—Bivins v. Board of Com’rs of 
Riley County, 44 P.2d 229, 141 Kan. 
916. 

12 C.J. p 1162 note 97. 

22 . Mo.—State v. Bengsch, 70 S.W. 
710, 170 Mo. 81. 

23. tJ.S.—Sonneborn Bros, v. Cure- 
ton, Tex., 43 S.Ct. 643, 262 U.S. 506, 

67 L.Ed. 1095. 

N'.Y.—People v. Raynes, 120 N.T.S. 
1053, 136 App.Div. 417, aflirmed 92 
N.E. 1097, 198 N-.Y. 639. 

12 C.J. p 1152 note 99. 

24. U.S.—Praser v.. McConway, etc., 
Co., C.aPa., 82 F. 267. 

Pa.'—Juniata Limestone Co. v. Blair 
County Comrs., 7 Pa.Dist. 201—Ade 
V. County Comrs., 7 Pa.Dist. 199, 
20 Pa.Co. 672. 

Validity, under equal protection 
clause, of statutes denying license 
to aliens see infra § 629 f. 

25. Ohio.—Evans, v. Mannix, 107 N. 
E. 763, 90 Ohio St. 355. 

25.5 Cal.—Soares v- City, of Santa 
Maria, 100 P.2d 1108; 38 Cal.App.2d 
215. 

26. Cal.—San Bernardino County ^v. 
i Way, 117 P.2d 354, 18 Cal.2d 647. 

Flai—Richey v. Wells, 166 So. 817, 

. 12a FIA 284, 


27. N.M.—State v. State Inv. Co., 
239 P. 741, 30 N.M. 491. 

28. Delinquents and nondelinquents 
(1) Equal protection clause pro¬ 
hibits legislature from selecting and 
classifying delinquent taxpayers as 
beneficiaries of special tax conces¬ 
sions with reference to unpaid cur¬ 
rent taxes, unless same benefits are 
equivalently made available to non¬ 
delinquent taxpayers. 

Fla.—Richey v. Wells, 166 So. 817, 
123 Fla. 284. 

<2) So a statute under which non- 
delinquent taxpayers are obliged to 
pay taxes on a certain kind of prop¬ 
erty for certain years, while delin¬ 
quent taxpayers owning the same 
kind of property during the same 
years are released from such obliga¬ 
tions, violates the clause. 

Ohio.—State ex rel. Hostetter v. 
Hunt, 9 N.E.2d 676, 132 Ohio St. 
568. 

(3) The provision of the refunding 
assessment bond act authorizing can¬ 
cellation of delinquent general taxes 
as part of plan to refund indebted¬ 
ness of ad valorem tax and assess¬ 
ment districts does not discriminate 
against nondelinquent taxpayers who 
are to receive credits for ad valorem 
special assessments paid by them 
and with others will be relieved of 
danger from pyramiding assessment 
levies. 

CaL—San Bernardino County v. Way, 
117 P.2d 354, 18 Cal.2d 647. 

29. Fla—Richey v. Wells, 166 So. 
817, 123 Fla. 284. 

29.5 Ohio.—State, ex rel. Outcalt v. 
Guckenberger, 17 N.E.2d 743, 134 
Ohio St. 457; 


'30. Fla—^Ranger Realty Co. r. Mil¬ 
ler, 136 So. 546, 102 Fla. 378. 
Ohio.—State ex rel. Hostetter v. 
Hunt, 9 N.E.2d 676, 132 Ohio St. 
568. 

“Omitted subsequent taxes” 

Statute authorizing county delin¬ 
quent tax adjustment board in its 
sound discretion to compromise and 
adjust “omitted subsequent taxes” 
upon delinquent tax certificated lands 
was held unconstitutional. 

Fla—Richey v. Wells, 166 So. 817, 
123 Fla. 284. 

Redemption 

Statute providing real estate sold 
to county for taxes could be redeem¬ 
ed without paying penalty or inter¬ 
est if redeemed within certain period 
is invalid as denying equal protec¬ 
tion since it requires full payment 
from some delinquents and the re¬ 
mission of taxes as to others in the 
same class. 

Mont—State ex rel. Kain v. Pischl, 
20 P.2d 1057, 94 Mont 92. 

31. Fla.—Simpson v. Warren, 143 
So. 602, 106 Fla. 688, certiorari de¬ 
nied 144 So. 324, 106 Fla 688. 

32. U.S.—Ft. Smith Lumber Co. v. 
State of Arkansas ex rel. Arbuckle, 
Ark., 40 S.Ct 304, 261 U.S. 532, 
64 L.Ed. 396. 

32.5 Ala—Hamilton v. Adkins, 35 
So.2d 183, 260 Ala. 657, certiorari 
denied 69 S.Ct 133, 335 U.S. 861, 
93 L.Ed. 407. 

Kan.—Associated Ry. Equipment 

Owners v.( Wilson, 208 P.2d 604, 
167 Kan. 608. 

Minn.—General Mills v. Division of 
Employment and Sec. for Minn., 28 
. N.W.2d 847, 224 Minn. 306—Nation- 
/ al Tea Co. v. State, 286 N.W. 360, 
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will contravene the other,32.10 although this does 
not mean that a statute may not be declared invalid 
as violating the state constitution, even though the 
federal courts have held similar statutes not viola¬ 
tive of the federal Constitution.32.'i5 xhe mere fact 
that a tax statute constitutes a violation of a pro¬ 
vision in the state constitution requiring uniformity 
does not render it also a violation of the equal 
protection clause of the Fourteenth Amendment ;33 
yet when, in addition to its violation of the uni¬ 
formity requirement, it results in an arbitrary and 
oppressive discrimination with regard to a class 
of citizens or a species of property, it contravenes 
the equal protection guaranty.3^ 

Relation of tax to benefits. Since no system of 
taxation has yet been devised which will* return 
to each taxpayer or class of taxpayers benefits in 
proportion to the payments made, the courts will 
not attempt to revise a necessarily complicated 
system of taxation to produce what might be 
thought to be a more just distribution of the bur¬ 
dens, and, where no conflict with federal power 
is involved, a state law will be held to deny equal 


protection of the laws only where it proposes or 
clearly results in such palpable inequality between 
the burden imposed and the benefit received as to 
amount to the arbitrary taking of property without 
compensation.35 However, legislation which taxes 
the parties disproportionately to the benefit con- 
ferred36 or excludes from its benefits any person 
on whom the tax fallsS*? cannot be upheld; and 
including large areas of unneeded and unbenefited 
rural lands in a municipality solely or principally 
for taxation violates the equal protection clause.33 
In classifying persons and property for taxation the 
legislature may consider actual benefits.33.6 

Poll tax. Payment of a poll tax as a prerequisite 
to registration when not required for the purpose 
of denying or abridging the privilege of voting 
is not prevented by the federal Constitution.^® 

Federal faxes. Since the Fifth Amendment has 
no equal protection clause, and the Fourteenth is 
a prohibition merely on the states, a tax levied 
by congress cannot be set aside on the ground that 
the law operates to produce baseless and arbitrary 
discriminations.'*® However, in one case, a federal 


205 Minn. 443, vacated on other 
grounds 60 S.Ct. 676, 309 TJ.S. 551, 
84 L.Ed. 920, reinstated National 
Tea Co, t. State, 294 N.W. 230, 208 
Minn. 607. 

N.C.—Leonard v. Maxwell, 3 S.E.2d 
316, 216 N.C. 89, appeal dismissed 
6-0 S.Ct. 175, 308 U.S. 616, 84 L.Ed. 
439. 

Pa.—Commonwealth v. Fireman’s 
Fund Ins. Co., 87 A.2d 255, 369 Pa, 
560—^In re Pennsylvania Co. for 
Insurances on, Lives and Granting 
Annuities, 27 A.2d 67, 345 Pa. 130. 
Provision for e^nal protection 
dropped 

Equal protection clause In the state 
constitution wafS dropped in 1901 and 
taxpayers’ protection against dis¬ 
crimination under state constitution 
must he rested on lack of due process 
and general idea of uniformity rather 
than on an express provision for 
equal protection. 

Ala.—^Hamilton V. Adkins, 35 So. 2d 
183, 250 Ala. 557, certiorari denied 
69 S.Ct. 133, 335 U.S. 861, 93 L.Ed. 
407. 

32J.0 Ala.—^Hamilton v. Adkins, su¬ 
pra. 

Kan.—^Associated Ry. Equipment 
Owners v. Wilson, 208 P.2d 604, 
167 Kan. 608. 

Pa.—^In re Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities, 27 A.2d 67, 345 Pa. 130. 

32.15 Pa.—In re Pennsylvania Co. 
for Insurances on Lives and Grant¬ 
ing Annuities, supra. 

33. U.S.—Nashville, C. & St. L. R. 
Co. V. Taylor. C.C.Tenn., 86 F. 168. < 


34. U.S.—Nashville, C. & St L. R. 
Co. V. Taylor, supra. 

35. U.S.—^Dane v. Jackson, Mass., 
41 S.Ct 666. 266 US. 689, 65 L.Ed. 
1107. 

Unemployment compensation acts see 
supra § 515(2). 

Personal protectloa 

Citizens can he taxed as such for 
their personal protection if there is 
equal protection and no constitu¬ 
tional prohibition. 

Ala.—^Beeland Wholesale Co. v, ICauf- 
man, 174 So. 616, 234 Ala. 249. 
Statutes held ooiLBtltii.tioiial 

(1) A statute providing for the 
distribution of the income tax col¬ 
lected by the state among the local 
subdivisions thereof in increasing 
percentages, and after a few years 
entirely, in proportion to the amount 
of the state tax imposed upon each, 
regardless of thb amount of the in¬ 
come tax collected from each, does 
not deny a taxpayer equal protection 
of law, although he resided in a 
town which will receive a smaller 
proi>ortion of the Income tax collect¬ 
ed therein than will other towns. 
U.S,—^Dane v. Jackson, Mass., 41 S. 

Ct 666, 256 U.S. 689, 65 L-Ed. ?.107. 

(2) Statutes providing for taxation 
of slot machines. 

Ohio.—Capital Novelty Co. .v. Evatt, 
61 N.B.2d 211, 146 Ohio St. 206, 160 
A.L.R. 1223, certiorari denied 66 S. 

. Ct. 48, 326 U.S. 738, 90 L.Ed. 440. 
Iiimits of jurisdictloxi to tax 

The limits of a state’s legislative 
jurisdiction to tax, prescribed by the 
Fourteenth Amendment must be as- 
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certained by reference to the inci¬ 
dence of the tax upon its objects 
rather than the ultimate thrust of 
economic benefits and burdens of 
transactions within state. Const. 
Amend. 14. 

U.S.—Connecticut General Life Ins. 
Co. V. Johnson, Cal., 68 S.Ct. 436, 
303 US. 77, 82 L,Ed. 673. 

36. US.—^Road Imp. Dist. No. 7 of 
Crittenden County, Ark., v. St. 
Louis-San Francisco R. Co., C.C.A. 
Ark., 28 F.2d 826. 

37. Kan.—^Atchison, etc., R. Co. v. 
Clark, 58 P. 477, 60 Kan. 826, 47 
L.R.A. 77. 

38. Fla.—State ex rel. Harrington 
V. City of Pompano, 188 So. 610, 
136 Fla. 730—State ex rel. Attor¬ 
ney General v. City of Avon Park, 
149 So. 409, 108 Fla. 641, rehearing 
denied State ex rel. Davis v. City 
of Avon Park, 151 So. 701, 117 Fla. 
656, modified on other grounds 158 
So. 159, 117 Fla. 565, 98 A.L.R. 230. 

38.5 Iowa.—^Dickinson v. Porter, 85 
N.W'.2d 66, 240 Iowa 393, appeal 
dismissed 70 S.Ct 88, 338 US. 843, 
94 L.Ed. 515. 

39. U.S.—^Breedlove v. Suttles, Ga., 
58 S.Ct 206, 302 U.S. 277, 82 L.Ed. 
252. 

40. US.—^Helvering v. Lemer Stores 
Corp., Md., 62 S.Ct 841, 314 U.S. 
463, 86 L.Bd. 343. 

Chas. C. Steward Mach. Co. v. 
Davis, C.C.A.Ala., 89 P.2d 207, af¬ 
firmed 67 S.Ct 883, 301 U.S. 548, 
81 L.Ed. 1279, 109 A.L.R, 1293. 

33 C.J. p 279 note 36. 



§§ 520-521 CONSTITUTIONAL LAW 


16A C.J.S. 


revenue act was held not invalid as a denial of equal 
protection."*! 

§ 5211. -Exemptions from Taxation 

With the limitation that they must be founded on 
some reason and not on mere caprice, a state may grant 
exemptions from taxes imposed by general laws. 

A state may grant exemptions from taxes imposed 


by general laws^^ as an incident to its power to 
select the persons and property to be taxed, already 
considered supra § 520; and such exemptions may 
be based on any reason that the legislature deems 
sufficient,with the limitation, however, that they 
must be founded on some reason and not on mere 
caprice.44 The latitude of discretion is notably 
wide in the granting of partial or total exemp- 


41. IT.S.—Cpmmissioner of Internal 

Kevenue v. Lafayette Life Ins. Co., 
O.C,A., 67 F.2d 209. j 

42. U.S.—Schuylkill Trust Co. v. 

Commonwealth of Pennsylvania, 
Pa., 58 S.Ct. 295, :302 U.S. 506, 82 
L.Ed. 392—Carmichael v. Southern 
Coal & Coke Co., Ala., 57 S.Ct. 868, 
SOI U.S. 495, 81 L.Ed. 1245, 109 
A.L.E,. 1327—-Carmichael v. Gulf’ 

States Paper Corporation, Ala., 57 
S.Ct. 868, 301 U.S. 495, 81 L Ed. 
1245, 109 A.L.R. 1327—Williams v. 
Mayor and City Council of Balti¬ 
more, Md., 63 S.Ct. 431, 289 U.S. , 
36, 77 L.Ed. 1016—Union Bank & 
Trust Co. V. Phelps, Ala., 53 S.Ct. 
321, 288 U.S. 181. 77 L.Ed. 687, 83 
A.L.II. 1438. 

Utah Power & Light Co. v. Pfost, 
L.C.Idaho, 62 F.2d 226—Garysburg 
Mfg. Co. V, Pender County, D.C. 
N.C., 42 F.2d 500- 
SteWart Dry Goods Co. v. Lewis, 
D.C.Ky., 7 FiSupp,. 438, 8 F.Supp. 
396, reversed on other grounds 55 
S.Ct. 625, 294 U.S. 550, 79. L.Ed. 
1054, rehearing denied 55 S.Ct. 662, 
295 U.S. 768, 79 L.Ed. 1709, J. C. 
Penney Co. v. Lewis, 65 S.Ct. 652, 
295 U.S. 768, 79 L.Ed. 1709, and 
Kroger Grocery & Baking Co. v. 
Lewis, 65 S.Ct. 652, 295 U.S. 768, 
79 L.Ed. 1709. 

Ark.—^Wilson v. Monticello Cotton i 
Mills Co., 24 S.W.2d 324, 180 Ark. 
1090. I 

Del.—State v. Binder, 108 A. 43, 7 
Boyce 416. 

Ga.—Coca Cola Co. v. City of Atlan¬ 
ta, 110 S.E. 730, 152 Ga. 558. 23 A. 
L.R. 1339, certiorari denied 42 S. 
Ct. 585, 259 U.S. 581, 66 L;Ed. 1074, 
and error dismissed 43 S.Ct. 166, 
260 U.S. 760, 67 L;Ed. 501. 

Idaho.—John Hancock Mut. Life Ins. 
Co. V. Haworth, 191 P.2d 359, 68 
Idaho 185—J. C. Penney Co. v. 
Diefendorf, 32 P.2d 784, 54 Idaho 
374, followed in Safeway Stores v. 
Diefendorf, 32 P.2d 798, 54 Idaho 
407. 

Ky.—^Webster V. City of Frankfort, 
168 S.W.2d 344, 293 Ky. 114—Reyn¬ 
olds Metal Co. v. Martin, 107 S.W. 
2d 251, 269 Ky. 378, • appeal dis¬ 
missed Reynolds Metals Co. v. 
Martin, 58 S.Ct. 146, 302 U.S. 646,. 
82 L.Ed. 602. 

Md,—Brown v. State, 9 A.2d 209, 177 
Md.,321, 

Mich.T-Lueking v. People, 31 H.W.2d 
707, 320 Mich. 495. 


Minn.—^Reed v. Bjornson, 253 K.W. 
102, 191 Minn. 264, followed in 
Thompson-Parker Holding Co. v. 
Bjornson, 253 N.W. 110. 

Miss.—Mississippi State Tax Com¬ 
mission V. Flora Drug Co., 148 So. 
373, 367 Miss. 1—State v. Gulf, M. 
& N. R. Co-. 104 So. 689, 138 Miss. 
70. 

Mont—Mills V. State Board of 
Equalization, 33 P.2d 663, 97 Mont. 
13, 

N.J.—State V. Garden State Racing 
Ass’n, 64 A.2d 916, 136 N.J.Law 
173—Schwartz v. Essex County 
Board of Taxation, 28 A. 2d 482, 129 
N.J.Law, 129, affirmed 32 A.2d 354, 
130 N.J.Law 177. 

Renwick v. Martin, 10 A.2d 293, 
126 N.J.Eq. 564. 

Or,—^Wittenberg v. Mutton, 280 P. 
2d 369, 203 Or. 438—Garbade v. 
City of Portland, 214 P.2d 1000, 
188 Or. 168—^McPherson v. Fisher, 
‘23 P.2d 913, 143 Or. 615. 

S.D.—State ex rel. Botkin v. Welsh, 
251 N.W. 189, 61 S.D. 593, followed 
in Flannery v. Welsh, 251 N.W. 
216, 61 S.D. 656. 

Vt—Colgate V. Harvey, 175 A. 352, 
107 Vt 28, reversed on other 
grounds 56 S.Ct. 252, 296 U.S. 404, 
80 L.Ed. 299, 102 A.L.R. 54; 

Va.—Langston v. City of Danville, 
64 S,E.2d 101, 189 Va. 603—Caskey 
Baking Co. v. Commonwealth, 10 
S.E.2d 535, 176 Va. 170, affirmed 
• Caskey Baking Co. v. Common¬ 
wealth of Virginia, 61 S.Ct. 881, 
313 U.S. 117, 85 L.Ed. 1223—Fire¬ 
man’s ,Mut. Aid Ass’n of City of 
Richmond v. Commonwealth, 184 
S.E. 189, 166 .Va. 34, certiorari de¬ 
nied Fireman's Mut. Aid Ass'n of 
City of Richmond v. Common¬ 
wealth of Virginia, 56 S.Ct. 941, 
298 U.S. 677, 80 L.Ed. 1398. , 

Wash.—State v. Wooster, 2 P. 2d 653, 
163 Wash. 659. 

12 C.J. p 1153 note 12. 

Waiver of tax under reciprocity ax;t 

All Virginia interstate carriers, 
both corporate and unincorporated, 
derive the same benefit from Reci¬ 
procity Act and governor’s declara¬ 
tion thereunder waiving collection of 
gross receipts road tax from out-of- 
state interstate motor carriers of 
property whose home states do not 
collect a similar tax from Virginia 
interstate carriers and such reciproc¬ 
ity works to the economic advan¬ 
tage of the commonwealth and its 
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domestic carriers, both corporate and 
unincorporated, and hence neither 
Reciprocity Act nor declaration con¬ 
travenes Fourteenth Amendment of 
United States constitution, even 
though corporate foreign carriers 
may enjoy a competitive advantage 
by reason of failure of their home 
states to impose similar taxes on 
them. 

Va.—^Atlantic & Danville Ry. Co. v. 
Hooker, 74 S.E.2d 270, 194 Va. 496. 
In Ohio, under the constitutional 
provision as to uniformity of taxa¬ 
tion amended to require only lands 
and improvements to be taxed by 
uniform rule, the power of the leg¬ 
islature to grant exemptions of per¬ 
sonal property Is limited only by 
the equal protection clauses of the 
state and federal constitutions. 

Ohio.—Zangerle v. Republic Steel 
Corp., 60 N.E.2d 170, 144 Ohio St. 
629—State ex rel. Struble v. Davis, 
9 N.E.2d 684, 132 Ohio St. 655. 

43. Miss.—Miller v. Lamar Life Ins. 
Co., 131 So. 282, 168 Miss. 753. 

S.D.—State ex rel. Botkin v. Welsh, 
251 N.W. 189, 61 S.D. 593, followed 
in Flannery v. Welsh, 251 N.W. 
216, 61 S.D. 656. 

12 C.J. p 1153 note 13. 

Reasons justifying tax classification 
Reasons sufficient to justify a 
classification for the purposes of 
taxation are sufficient to justify the 
classification of property for pur¬ 
poses of exemption. 

Mont.—^Bank of Miles City v, Custer 
County, 19 P.2d 885, 889, 93 Mont. 
291. 

44. U.S;—Colgate v. Harvey, Vt., 56 
S.Ct. 252, 296 U.S. 404, 80 L.Ed. 
299, 102 A.L.R. 54—^Louisville Gas 
& Electric Co. v. Coleman, Ky., 48 
S.Ct. 423, 277 U.S. 32, 72 L.Ed. 770. 

Miss.—Miller v. Lamar Life Ins. Co., 
131 So. 282, 158 Miss. 753. 

N.J.—Renwick v. Martin, 10 A.2d 293, 
126 N.J.Eq. 564. 

N.D.—Gamble-Robinson Fruit Co. v. 
Thoresen, 204 N.W. 861, 63 N.D. 
28, 42 A.L.R, 1039. 

S.D.—State ex rel. Botkin v. Welsh. 
251 N.W: 189, 61 S.D. 593, followed 
in Flannery v. Welsh, 251 N.W. 
216, 61 S.D. 656. 

12 C.J. p 1153 note 14. 

If exectnpldons from taxation oore 
purely arTjitrary, oppressive, or capri¬ 
cious, and made to depend on differ¬ 
ences of color, race, nativity, reli- 
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Exemptions which render the operation in another manner.'^®-® 
of a taxation measure more just and uniform do 

not deprive the persons subject to the tax of equal Thus, exemptions may be granted to mortga- 
protection of law.^^-^O {^LCt that exemptions gors;^® religious organizations,^®-^ benevolent or 

from taxation increase the burden placed on prop- charitable institutionsj^*^ or certain kinds of chari- 

erty taxed does not show a denial of the equal pro- table institutions,^8 scientific institutions,^®*® and the 

tection of the law.'^® The equal protection clause like;^®-^® building and loan associations;^® and 

does not forbid exemption based on a principle of exemptions may be granted to public service cor- 

equalization of the tax load, whereby a class is porations;®® the government of the United States 

exempted from an additional tax because it is taxed or of any state or political subdivision,®^ even 


gious opinions, political affiliations, 
or other considerationis having no 
possible connection with the duties 
of a citizen and taxpayer, exemption 
would be a denial of equal protec¬ 
tion of laws. 

Md.—Brown v. State, 9 A.2d 209, 177 
Md. 321. 

Ezemptloii hield invalid where a 
tax advantage equal to three dollars 
and thirteen cents per month on 
home rental would be given to a 
selected few persons who were not 
paupers, and who were not aged, 
infirm, or without means of support, 
if dwellings in former slum area 
acquired by Housing Authority 'were 
exempt from taxation. 

Ohio.—Columbus Metropolitan Hous¬ 
ing Authority v. Thatcher, 42 N.E. 
2d 437, 140 Ohio St S8. 

44s.5 U.S.—^Royster Guano Co. v, 
Virginia, Va., 40 S.Ct 560, 253 U.S. 
412, 64 L».Ed. 989. 

Conn.—New Haven Metal & Heating 
Supply Co. V. Danaher, 21 A.2d 
383, 128 Conn. 213. 

Md.—Blaustein v. Levin, 4 A.2d 861, 
176 Md. 423. 

44.10 Mich.—Banner Laundering Co. 
V. Gundry, 298 N.W. 73, 297 Mich. 
419. 

45. Cal.—San Franciscp v. McGov¬ 
ern, 152 P. 980, 28 Cal.App. 491. 

12 C.J. p 1153 note 15. 

45.5 Va.—Caskey Baking Co. v. 
Commonwealth. 10 S.E.2d 535, 176 
Va. 170, affirmed Caskey Baking 
Co. V. Commonwealth of Virginia, 
61 S.Ct 881, 313 U.S. 117, 85 L. 
Ed. 1223. 

Property In elevators or warelionses 
The statute providing for occupa¬ 
tional tax on the operators of grain 
elevators and warehouses and ex¬ 
empting property so taxed from mu¬ 
nicipal or state taxation is not un¬ 
constitutional as discriminating 
against owners of grain which is 
not stored in warehouses or eleva¬ 
tors. 

Wis.—Jos. Schlitz Brewing Co. v. 
City of Milwaukee, 286 N.W: 602, 
232 Wis. 118, 122 A.L.R. 1431. 

46. Ind.—State v. Smith, 63 N.E. 25, 
64 N.E. 18, 158 Ind. 543, 63 L.R«A. 
116. 

12 C.J. p 1153 note 16. 
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46.5 Mich.—^Banner Laundering Co. 
V. Gundry, 298 N.W. 73, 297 Mich. 
419. 

47. U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala, 57 S.Ct. 868, 
301 U.S. 495, 81 L.Bd. 1245, 109 
A.L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala., 57 
S.Ct. 868, 301 U.S. 495, 81 L.Ed. 
1245, 109 A.L.R. 1327. 

Mich.—Banner Laundering Co. v. 
Gundry, 298 N.W. 73, 297 Mich. 
419. 

Or.—Waller v. Lane County, 63 P.2d 
214, 155 Or. 160. 

12 C.J. p 1153 note 17. 

48. Mass.—Massachusetts General 
Hospital v. Inhabitants of Belmont, 
124 N.E. 21, 233 Mass. 190. 

Wash.—In re Thomas* Estate, 53 P.2d 
305, 185 Wash. 113. 

FriatemaJ. benefit societies 
Statute exempting funds of fra¬ 
ternal benefit societies from taxation 
is not violative of equal protection 
clause because funds of fireman’s 
mutual aid association were not ex¬ 
empted. 

Va.—Fireman’s Mut. Aid Ass’n of 
City of Richmond v. Common¬ 
wealth, 184 S.E, 189, 166 Va. 34. 
certiorari denied, Fireman’s Mut. 
Aid Ass’n of City of Richmond v. 
Commonwealth of Virginia, 56 S. 
Ct. 941, 298 U.S. 677, 80 L.Ed. 1398. 

48.5 Mich.—Banner Laundering Co. 
V. Gundry. 298 N.W. 73, 297 Mich. 
419. 

48.10 Mich.—^Banner Laundering Co. 

V. Gundry, supra.’ 

48. U.S.—^Union Bank & Trust Co. v. 
Phelps. Ala,, 53 S.Ct. 321, 288 U.S. 
181, 77 L.Ed. 687, 83 A,L.R. 1438 
—Louisville Gas & Electric Co, v. 
Coleman, Ky., 48 S.Ct. 423, 277 U.S. 
32, 72 L.Ed. 770. 

Ky.—^Middendorf v. Goodale, 259 S, 

W. 59, 202 Ky. 118, 

La.—^First Nat. Bank v. Louisiana 
Tax Commission, 143 So. 23, 175 
La. 119, followed in Commercial 
Nat. Bank of Shreveport v. Louisi¬ 
ana Tax Commission, 143 So. 32, 
175 La. 149, and affirmed First Nat. 
Bank v. Louisiana Tax Commis¬ 
sion, 53 S.Ct 511, 289 U.S. 60. 77 
L.Ed. 1030, 87 A.L.R. 840, motion 
denied 53 S.Ct 521. 
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Mont.—^Merchants* Nat. Bank of 
Glendive v. Dawson County, 19 P. 
2d 892, 93 Mont 310. 

50. U.S.—Citizens’ Tel. Co. v. Fuller. 
Mich., 33 S.Ct 833, 229 U.S. 322, 
57 L.Ed. 1206. 

Ohio.—^Humphreys v. State, 70 N.E. 
957, 70 Ohio St 67, 101 Am.S.R. 
888 . 65 L.R.A. 776, 1 Ann.Cas. 233. 
12 C.J. p 1153 note 18. 

IiLtemrbaai railroads 
Ohio.—State ex rel. Struble v. Davis, 
9 N.E.2d 684. 132 Ohio St 555. 
Interstate railways 
U.S.—Carmichael v. Southern Coal 
& Coke Co., Ala-, 57 S.Ct 868, 301 
U.S. 495, 81 L.Ed. 1245. 109 A.L.R. 
1327—Carmichael v. Gulf States 
Paper Corporation, Ala., 57 S.Ct. 
868 , 301 U.S. 495, 81 L.Ed. 1245, 
109 A.L.R. 1327. 

Railroad 

U.S.—Georgia Railroad & Banking 
Co. V. Redwine, D.C.Ga., 122 F. 
Supp. 93. 

Toll road coxiMrations 

Wis.-—State ex rel. Thomson v. Gies- 
sel, 60 N.W.2d 873, 265 Wis. 185. 
Rural electzificatioii corporation 
Statutory exemption from taxation 
for cooperative, non-profit, rural 
electriflcatioil corporations, organ¬ 
ized under laws of state, must be 
extended to include such corporation 
originally incorporated in another 
state but subsequently domesticated 
in state. 

Ga.—-City of McCaysville v. Tri- 
State Elec. Co-op., 83 S.E.2d 598, 
211 Ga. 5. 

51. U.S.—Carmichael v. Southern 
Coal & Coke Co.. Ala., 67 S.Ct. 868, 
301 U.S. 495, 81 L.Ed. 1246, 109 A. 
L.R, 1327—Carmichael v. Gulf 
States Paper Corporation, Ala., 67 
S.Ct. 868, 301 U.S. 495. 81 L.Ed. 
1245, 109 A.L.R. 1327. 

South Carolina Power Co. v. 
South Carolina Tax Commission, D. 
C.S.C., 52 F.2d 515, affirmed 52 S. 
Ct. 494, 286 U.S. 525, 76 L.Ed. 1268. 
Ky.—Webster v. City of Frankfort 
Housing Commission, 168 S.W.2d 
344, 293 Ky. 114. 

Mich.—Federal Reserve Bank of Chi¬ 
cago V. Department of Revenue of 
State, 64 N.W.2d 639, 339 Mich. 
587—Lucking v. People, 3X N.W.2d 
I 707, 320 Mich. 495. 
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though it is competing with persons engaged in 
private business;®^ homesteads;52.5 and others.^^ 

A poll tax is not objectionable because it ex¬ 
cludes from the class taxed minors,^^ persons more 
than sixty years of age,^^ or women who do not 
registerns or because it discriminates in favor of 
women to the extent that it permits registration of 
women without payment of taxes for previous 
years.S*? The state may tax particular kinds of busi¬ 
ness and exempt other kinds of business closely akin 
thereto,^and an election of a legislative body to 
tax one type of business occupation and exempt an- 
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other not of the same class is not such discrimina¬ 
tion as will render the enactment invalid as pro¬ 
hibited by the equal protection clause.^^.io Exemp¬ 
tions may be granted to domestic corporations and 
denied to foreign corporations 8 but it has been 
held that the denial of exemptions to nonresidents 
which are granted to residents is a violation of the 
guaranty of equal protection.^^ With respect to 
land owned by the state and leased by it, the fact 
that part is subjected to taxation and part exempted 
does not deny equal protection.®® A gift tax stat¬ 
ute is not invalid in that it applies to individual 
donors and excludes corporations.®®*® 


N.T.—^Bush Terminal Co. v. City of 
New York, 273 N.Y.S. 331, 152 

Misc. 144. 

Property used for muolcipal pur¬ 
poses 

S.C.—Cathcart v. City of Columbia, 
170 S.B. 435, 170 S.C. 362. 

52. Fla.—State ex rel. Grubstein v. 
Cambell, 1 So.2d 483, 146 Fla. 532. 

N.Y.—Bush Terminal Co. v. City of 
New York, 26 N.E.2d 269, 282 N. 

T. 806. 

Bush Terminal Co. v. City of 
New York, 273 N.Y.S. 331, 152 
Misc. 144. 

52.5 Ga.—^Duncan r. Proctor, 24 S. 

E.2d 791, 195 Ga. 499. 

Building not used prlxuaxUy as resi¬ 
dence 

Finding of taxing officials that 
boarding and rooming house contain¬ 
ing twenty-live rooms was not used 
primarily as a residence necessary 
to support owner's application for 
homestead tax exemption was not 
arbitrary and confiscatory in viola¬ 
tion of equal protection clause of 
state constitution merely because 
other applications for homestead ex¬ 
emption had been granted where 
rooming and boarding houses were 
conducted on premises. 

Ga.—^Duncan v. Proctor, supra. 

53. Bxemptions upheld 

(1) Unemployment compensation 
acts see supra § 515 (2). 

(2) Statutes exempting domestic 
insurance corporations from ad va¬ 
lorem taxes. 

Miss.—^Miller v. Lamar Life Ins. Co., 
131 So. 282, 168 Miss. 753. 

(3) Statute exempting manufacto¬ 
ries in certain counties from taoca- 
tion for five-year period. 

S.C.—^Duke Power Co. v. Bell, 162 
S.E. 866, 166 S.C. 299. 

(4) Statute authorizing exemption 
of new dwellings from taxation for 
a specified time, 

N.Y.—^Hermitage Co. v. Goldfogle, 
199 N.Y.S. 382, 204 App.Div. 710, 
“aflaihied Edward J. Moberg Co. v. 
Mohr, 142 N.E; 280. 236 N.Y. 553, 


and Hermitage Co. v. Goldfogle, 
142 N.E. 281, 236 N.Y. 654. 

Mars Realty Corporation v. Sex¬ 
ton, 253 N.Y.S. 15, 141 Misc. 622. 

(6) Exemption of private motor 
vehicles from ad valorem taxes by 
act imposing tax on privilege of us¬ 
ing such vehicles. 

Wash.;—State ex rel. Hansen v. Salt¬ 
er, 70 P.2d 1056. 190 Wash. 703. 

(6) Statute taxing moneys and 
credits and moneyed capital and sub¬ 
jecting to taxation mortgages own¬ 
ed by banks and their competitors 
while exempting mortgages owned 
by casual investors. 

Mont.—Bank of Miles City v. Custer 
County, 19 P.2d 885, 93 Mont 291. 

(7) Agriculture. 

S.C.—State ex rel, Edwards v. Query, 
37 S.E.2d 241, 207 S.C. 600. 

(8) Statute placing a twenty-five 
per cent tax on all persons, firms, 
or corporations, other than the orig¬ 
inal composer, dealing in the licens¬ 
ing of the right of reproduction of 
copyrighted articles. 

U.S,—^Leo Feist, Inc., v. Young, D.C, 
Wis., 46 F.Supp. 622, reversed on 
other grounds, C.C.A., 138 F.2d 972. 

(9) The exemption of taxpayers 
whose tax on single parcel of realty 
does not exceed one thousand dol¬ 
lars. 

Mass.—Old Colony R. Co. v. Asses¬ 
sors of Boston, 35 N.E.2d 246, 309 
Mass. 489. 

(10) Statute exempting .property 
not abutting or farm land from vil¬ 
lage street and highway lighting 
taxes. 

Pa.—Supervisors of Manheim Tp., 
Lancaster County, v. Workman, 35 
A.2d 747, 154 Pa.Super. 146, re¬ 
versed on other grounds 38 A. 2d 
273, 350 Pa. 168. 

(11) Statute exempting all person¬ 
al property stored in warehouse of 
any person, copartnership, or cor¬ 
poration engaged in business of stor¬ 
ing goods for hire. 

N.J.—Schwartz v. Essex County 
Board of Taxation, 28 A. 2d 482, i 
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I 129 N.J.Law 129, affirmed 32 A.2d 
354, 130 N.J.Law 177. 

War service 

(1) Statute limiting period of serv¬ 
ice in war with Germany-Austria for 
tax exemption purposes to time pre¬ 
ceding Armistice was held not un¬ 
constitutional as denying equal pro¬ 
tection of the laws. 

Cal.—^Kaiser v. Hopkins, 58 P.2d 
1278, 6 Cal.2d 537. 

(2) However, there was some au¬ 
thority to the contrary. 

Cal.—^Dooley v. Johnson, 24 P.2d 540, 
133 Cal.App. 469. 

54. U.S.—^Breedlove v. Suttles, Ga., 
68 S.Ct. 205, 302 U.S. 277, 82 L.Ed. 
252. 

55. U.S.—Breedlove ▼. Suttles, su¬ 
pra. 

58. U.S.—^Breedlove v. Suttles, su¬ 
pra. 

57. U.S.—Breedlove T. Suttles, su¬ 
pra. 

57j 5 Or.—Garbade v. City of Port¬ 
land, 214 P.2d 1000, 188 Or. 158. 

57.10 Or.—Whittenberg v. Mutton, 
280 P.2d 369, 203 Or. 438. 

58. U.S.—^Kentucky Annual Confer¬ 
ence of M. E. Church v. Illinois, 
Ill., 27 S.Ct 171, 203 U.S. 653, 61 
L.Ed. 314, 8 Ann.Cas. 167. 

Or.—Methodist Book Concern v. Gal¬ 
loway, 208 P.2d 319, 186 Or. 686. 
Pa.—In re Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities, 27 A-2d 57, '346 Pa. 130. 

59. Ala.—^Eliasberg Bros. Mercantile 
Co. V. Grimes, 86 So. 66, 204 Ala. 
492, 11 A.L.R. 300. 

Ga.—^Redwine v. Southern Co., 67 S. 
E.2d 194, 206 Ga. 377, followed in 
63 S.E.2d 224, 83 Ga.App. 206, 

60. Mass.—Boston Pish Market 
Corp. V. Boston, 112 N.E. 616, 224 
Mass. 31. 

12 C.J. p 1153 note 20. 

€0.5 Okl.—^Daube v. Oklahoma Tax 
Commission. 152 P.2d 687, 194 Okl. 
487. 
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g 522. -Assessment and Collection 

While the mere unequal assessment of property In the 
same class Is not a denial of equal protection, the inten¬ 
tional, systematic omission or undervaluation of such 
property contravenes the constitutional right. 

The equal protection clause was intended to se¬ 
cure equality and uniformity in the mode and rate 
of assessment and taxation.60-50 As a general rule, 
assessment of certain persons or property in a prop¬ 
er manner does not constitute a denial of the equal 
protection of the, laws merely because other per¬ 
sons or property have been assessed at a lower rate 
than that required by law.^^ If there is a fair and 
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honest judgment manifested in fixing the assessed 
value and a purpose to deal fairly without discrim¬ 
ination by a systematic method the constitutional 
guarantee is not violated.5^*5 However, discrimina¬ 
tion in the assessment or valuation by tax officials 
may result in violation of the equal protection of the 
laws guaranty,although before this result can 
be reached, it is necessary that the action of the 
tax officials be more than mere error or mistake in 
judgmentOl-15 or result in more than inequality in 
valuation.oi*20 It must be shown that the officials 
are chargeable with a purpose or design to dis¬ 
criminate by a systematic method, 5 


e0.50 Tex.—^James v. Gulf Ins. Co., 
Civ.App., 179 S.W.2d 397, reversed 
on other grounds 185 S.W.2d 966, 
143 Tex. 424. 

61. U.S.—Southern Ry. Co. v. Watts, 

K. C., 43 S.Ct. 192, 260 U.S. 619, 67 

L. Ud. 375—Sunday Lake Iron Co. 

V. Wakefield Tp., 38 S.Ct. 496, 247 
U.S. 360, 62 L.Ed, 1154. 

R C. Atkins & Co. v. Dunn, C. 
O.A.Ind., '38 F.2d 403, certiorari de¬ 
nied 51 S.Ct. 32, 282 U.S. 867, 75 
L.Bd. 769. 

Ala,—-State v. Hall, 54 So. 560, 172 
Ala. 316. 

Ohio.—Wheeling Steel Corp. v. Evatt, 
54 N.E.2d 132, 143 Ohio St. 71. 

Va.—Union Tanning Co. v. Common¬ 
wealth, 96 S.E. 780, 123 Va. 610. 
Wis.—^Northwestern Lumber Co. v. 
Wisconsin Tax Commission, 231 N. 

W. 865, 202 Wis. 372, certiorari 
denied 51 S.Ct. 364, 283 U.S. 831, 
75 L.Ed. 1444. 

i:q.TLallzatloii ptrocdedings 

Court’s refusal to give relief 
against an increase in assessment of 
bank stock as result of fiat increase 
in valuation within a county ordered 
by state tax commission approved by 
state board of equalization on all 
property in county originally as¬ 
sessed by assessor and imposed in 
strict conformity with the statute, 
where assessment of property in 
county originally made by state tax 
commission was not increased and 
assessment of property in other 
counties not increased at same rate, 
did not deny bank stockholders equal 
protection of laws, 

Colo.—First Nat. Bank v. Patterson, 
176 P. 498, 66 Colo. 166. 

61.6 Ala.—^Monroe Bond & Mortg. 
Co. V. State ex rel, Hybart, 48 So. 
2d 431, 254 Ala, 278. 

2a:atliettiatical precislooi in the val¬ 
uation of property for taxation is 
not requisite, nor is it attainable. 
N.J.—^Baldwin Const. Co. v. Essex 
County Bd. of Taxation, 108 A.2d 
698, 16 N.X 329. 


Paoiiiciilar assessments or valoatioais 
held valid 

(1) Assessment of all property at 
full and cash value. 

R.I.—^Allen v. Bonded Municipal 
Corp., 4 A.2d 249, 62 R.I. 101, 153. 

(2) Fixing value of realty or im¬ 
proved realty. 

Ill.—^People ex rel. Toman v. Pick¬ 
ard, 37 N.E.2d 330, 377 Ill. 610. 
Mich.—22 Charlotte, Inc., v. City of 
Detroit, 293 N.W. 647, 294 Mich. 
275. 

(3) Gift tax assessment. 

Wis.—Miller v. Wisconsin Depart¬ 
ment of Taxation, 299 N.W. 28, 238 
Wis. 287, appeal dismissed 62 S.Ct. 
189, 314 U.S. 681, 86 L.Ed. 470. 

(4) Assessment as personalty after 
removal from tax list as realty. 

Ohio.—Gulf Refining Co. v. Evatt, 74 

N.E.2d 351, 148 Ohio St. 228. 

(6) Valuation of stock in trade. 
Me.—Sears, Roebuck & Co. v. In¬ 
habitants of City of Presque Isle, 
107 A.2d 475. 

(6) Assessment under Citrus Pest 
District Control Act. 

CaL—^Irvine v. Citrus Pest Dist. No. 
2 of San Bernardino County, 144 
P.2d 857, 62 Cal.App.2d 378. 

(7) Assessment on leasehold of 
city-owned property. 

W.Va.—Greene Line Terminal Co. v. 
Martin, 10 S.E.2d 901, 122 W.Va, 
483. 

61.10 Ala.—^Hamilton v. Adkins, 35 
So.2d 183, 260 Ala. 567, certiorari 
denied 69 S.Ct. 133, 335 U.S. 861, 
93 L-Ed. 407. 

N.J.—^Delaware, L. & W. R. Co. v. 
City of Hoboken, 85 A.2d 200, 16 
N.J.Super. 643, reversed on other 
grounds 91 A.2d 739, 10 N.J. 418. 

61.15 U.S.—Charleston Federal Sav. 
& Loan Ass’n v. Alderson, W.Va., 
65 S.Ct. 624, 324 U.S. 182, 89 L.Ed. 
867, rehearing denied 65 S.Ct 863, 
324 U.S. 888, 89 L.Ed. 1436. 

Ala.—^Hamilton v. Adkins, 35 So.2d 
183, 260 Ala. 557, certiorari denied 
69 S.Ct 133, 335 U.S. 861, 93 L.Ed. 
407. 


Md.—Rogan v. Calvert County 

Com’rs, 71 A.2d 47, 194 Md. 299. 
N.J.—Baldwin Const. Co. v. Essex 
County Bd. of Taxation, 108 A. 2d 
598, 16 N.J. 329. 

61.20 Ala.—^Hamilton v. Adkins, 35 
So.2d 183, 250 Ala. 557, certiorari 
denied 69 S.Ct 133, 335 U.S. 861, 
93 L.Ed. 407. 

61.25 AJa.—^Monroe Bond & Mortg. 
Co. v. State ex rel. Hybart, 48 So. 
2d 431. 254 Ala. 278—Hamilton v. 
Adkins, 35 So.2d 183, 250 Ala. 557, 
certiorari denied 69 S.Ct. 133, 335 
U.S. 861, 93 L.Ed. 407. 

N.J.—^Baldwin Const. Co. v. Essex 
County Bd. of Taxation, 108 A.2d 
698, 16 N.J. 329. 

Ohio.—^Wheeling Steel Corp. v. Evatt, 
64 N.E.2d 132, 143 Ohio St 71. 
Showing reduced, assessment or value 
The mere showing that one’s 
neighbor or competitor has had as¬ 
sessment reduced or the value placed 
on property cut down, when com¬ 
pared to taxpayer’s own property, is 
not of itself sufficient to prove dis¬ 
crimination as basis for attack on 
the assessment 

U.S.—Grand Trunk Western R. Co. 
v. Brown, ’ D.C.Mich., 32 F.Supp. 
784. 

Burdeoi ot establlsOtiiug Invalidity 

(1) Loan associations claiming 
discrimination under Fourteenth 
Amendment in assessments of their 
intangible property not in excess of 
their fair value because other prop¬ 
erty was assessed at lower rate had 
burden of establishing unconstitu¬ 
tionality of assessments which they 
assailed. 

U.S.—Charleston Federal Sav. & 
Loan Ass’n v. Alderson, W.Va., 65 
S.Ct 624, 324 U.S. 182, 89 L.Ed. 
857, rehearing denied 65 S.Ct. 863, 
324 U.S. 888, 89 L.Ed. 1436. 

(2) Where Supreme Court of Ap¬ 
peals of West Virginia concluded 
that discount from face value al¬ 
lowed in assessing intangibles of 
various taxpayers other than loan 
associations was for purpose of ar¬ 
riving at true value of property as¬ 
sessed, and there was no evidence 
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The intentional, systematic emission's or under¬ 
valuation® ^ by state officials of taxable property of 
the same class belonging to other owners contra¬ 
venes the constitutional right of one taxed at a 
higher value or on the full value of his property; 
and the intentional, systematic discrimination by 
tax officials in arbitrarily excluding the taxpayer 
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from a class to which he belongs deprives him of 
equal protection of the law, even though the tax 
law is not subject to constitutional objections.®^ 
Moreover, the equal protection clause requires the 
assessors to recognize differences in value due to lo¬ 
cation, accessibility, and other factors.®^ 


that discounts which were denied to 
associations on their intangribles for 
first time were intended to produce 
“inequality in taxation or were part 
of systematic effort to accomplish 
that end, or were more than errors 
in judgment, if that, in administra¬ 
tion of the tax laws, associations 
failed to sustain burden of showing 
that assessments were discrimina¬ 
tory in violation of the Fourteenth 
Amendment 

U.S.—Charleston Federal Sav. & 
Loan Ass’n v. Alderson, supra. 
Evidence held ins-nffleient to show 
discrimination 

Md.—State Tax Commission v. Ches¬ 
apeake & Potomac Tel. Co, of Bal¬ 
timore City, 66 A.2d 477, 193 Md. 
222 . 

N.J.—^D. A. Schulte, Inc. v. Jersey 
City, 72 A.2d 527, 7 N.-J.Super. 184. 

62. Fla,—^Arundel Corp. v. Sproul, 
186 So. 679, 136 Fla. 167—Folsom 

V. Bank of Greenwood, 120 So. 317, 
97 Fla. 426, followed in Folsom v. 
Bank of Malone, 120 So. 319, 97 
Fla. 433. 

Intent to avoid tax 

Whether city officers, intended that 
property not on tax rolls should es¬ 
cape taxation is unimportant, if own¬ 
er of property assessed was denied 
equal protection. 

Tex.—City of Wichita Falls v. J. J. 
& M. Taxman Refining Co., Civ. 
App., 74 S.W.2d 524, error refused, 
and certiorari denied J. J. & M. 
Taxman Refining Co. v. City of 
Wichita Falls, Texas, 56 S.Ct. 98, 
296 U.S. 587. 80 L.Ed. 415. 

63. U.S.—Charleston Federal Sav. & 
Loan Ass*n v. Alderson, W.Va., 65 
S.Ct. 624, 324 U.S. 182, 89 L.Ed. 
857, rehearing denied 65 S.Ct. 863, 
i324 U.S, 888. 89 L.Ed. 1436—Cum¬ 
berland Coal Co. V. Board of Re¬ 
vision of Tax Assessments in 
Greene County, Pa.. 52 S.Ct. 48, 
284 U.S. 23, 76 L.Ed. 146—Sioux 
City Bridge Co. v. Dakota County, 
Neb., 43 S.Ct 190, 260 U.S. 441, 67 
L.Ed. 340, 28 A.L.R. 979—Sunday 
Lake Iron Co. v. Wakefield Tp., 
Mich.. 38 S.Ct 495, 247 U.S. 350, 
62 L.Ed. 1154. 

Hess V. Mullaney, C.A.Alaska, 
213 P.2d 635, certiorari denied Hess 
V. Dewey, 75 S.Ct SO, 348 U.S. 
836, 99 L.Bd. 659—In re Chicago 
Rys. Co., C.A.I11., 175 P.2d 282, 
certiorari denied People of State 
of Illinois V. Sullivan, 70 S.Ct. 94, 
338 U.S. 850, 34 L.Bd. 521—Crom¬ 


well V. Hillsborough Tp., Somer¬ 
set County, C.C.A.N.J., 149 P.2d 
617, affirmed 66 S.Ct 445, 326 U.S. 
620, 90 L.Ed. ‘358—Lehigh Valley 

R. Co. of New Jersey v. Martin, 
C.C.A.N.J.. 100 P.2d 139, certiorari 
denied 59 S.Ct 592, 306 U.S. 651, 
83 L.Ed. 1049, rehearing denied 59 

S. Ct 784, 306 U.S. 669, 83 L.Ed. 
1063, certiorari denied Central R. 
Co. of New Jersey v. Martin, 59 
S.Ct 592, 306 U.S. 651, 83 L.Ed. 
1049, rehearing denied 59 S.Ct. 784, 
306 U.S. 669, 83 L.Ed. 1063, cer¬ 
tiorari denied 59 S.Ct 592, 306 U.S. 
651, 83 L.Ed. 1049, rehearing de¬ 
nied 59 S.Ct 785, 306 U.S. 670, 83 
L.Ed. 1063, certiorari denied Dela¬ 
ware, L. & W. R. Co. V. Martin, 
59 S.Ct 593, 306 U.S. 651, 83 L. 
Ed. 1049, rehearing denied 59 S.Ct. 
785, 306 U.S. 670, 83 L.Ed. 1063, 
certiorari denied New York Cent. 

R. Co. V. Martin, 69 S.Ct 593, 306 
U.S. '651, 83 L.Ed. 1049, rehearing 
denied 59 S.Ct 785, 306 U.S. 670, 
S3 L.Ed. 1063, certiorari denied 
New Jersey & N. T. R. Co. v. Mar¬ 
tin, 69 S.Ct 593, 306 U.S. 661, 83 
L.Ed. 1049, rehearing denied 59 S. 
Ct 785, 306 US. 670, 83 L.Ed. 1063, 
certiorari denied New York, S. & 
W. R. Co. v, Martin, 59 S.Ct 593, 
306 U.S, 651, 83 L.Ed. 1049, rehear¬ 
ing denied 59 S.Ct. 785, 306 US. 
670, 83 L.Ed. 1063, certiorari de¬ 
nied Erie R. Co. v. Martin, 59 S. 
Ct 593, 306 U.S. 651, 83 L.Ed. 1049, 
rehearing denied 59 S.Ct. 785, 306 
US. 670, 83 L.Ed. 1063, certiorari 
denied Lehigh Valley R. Co. v. 
Martin, 59 S.Ct 693, 306 U.S. 661, 
83 L.Ed. 1049, rehearing denied 59 

S. Ct 785, 306 U.S. 670, 83 L.Ed. 
1063—Central R Co. of New Jer¬ 
sey V. Martin, C.C.AN.J., 65 F.2d 
613—^Phillips Petroleum Co. v. 
Townsend, C.C.A.Tex., 63 P.2d 293 
—Connecting Gas Co. v. Imes, D. 
C.Ohio, 11 F.2d 191. 

Board of Directors of Miller 
Levee Dist No. 2 v. Prairie Pipe 
Line Co., C.C.A.Ark., 292 F. 474. 
certiorari denied 44 S.Ct. 180, 263 
US. 718, 68 L.Ed. 523, and error 
dismissed 45 S.Ct. 228, 267 US. 
573, 69 L.Ed. 794. 

Ala.—^Penney v. State, 128 So. 596, 
221 Ala. 230. 

Ga.—Montgomery v. Suttles, 13 S.E. 

2d 781, 191 Ga. 781. 

Ill.—People ex rel, McDonough v. 
Grand Trunk Western R Co., 192 
N.B. 645, 357 Ill, 493—People's 
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Gaslight & Coke Co. v. Stuckart 
121 N.E. 629, 286 Ill. 164. 

Me.—Shawmut Mfg. Co. v. Inhabi¬ 
tants of Benton, 122 A. 49, 123 Me 
121 . 

Md.—Rogan v. Calvert County 
Com'rs, 71 A.2d 47, 194 Md. 299. 
Miss.—Knox v. Southern Paper Co, 
108 So. 288, 143 Miss. 870, 

Ohio.—^Wheeling Steel Corp. v. Ev- 
att, 54 N.B.2d 132, 143 Ohio St 
71. 

W.Va.—West Penn Power Co. v. 
Board of Review and Equalization 
of Brooke County, 164 S.E. 862, 112 
W.Va. 442. 

Wis.—^Ashland County Bank v. Vil¬ 
lage of Butternut 241 N.W. 638, 
208 Wis. 90, 82 A.L.R. 865. 
Discriminatory increase 

(1) Increasing assessment of all 
personal property other than that 
of deceased persons and minors is a 
denial of equal protection- 

Mo.—Columbia Terminals Co. v. 
Koeln, 3 S.W.2d 1021, 319 Mo. 445. 

(2) Where land had been assessed 
by local assessors according to com¬ 
mon ratio of value, making for equal¬ 
ity and uniformity within taxing dis¬ 
trict, increases in assessments im¬ 
posed by county board of taxation in 
selected areas confined by arbitrarily 
fixed geographical boundaries consti¬ 
tuted discriminatory taxation in vio¬ 
lation of the constitution. 

N.J.—^Baldwin Const. Co. v. Essex 
County Bd. of Taxation, 108 A 2d 
598, 16 N.J. 329. 

Power to equalize 

Wrongful exaction of tax against 
bank at rate greater than assessed 
against competing capital, by taxing 
officers, was act of state as respect¬ 
ed denial of equal protection; and the 
fact that state had power to equal¬ 
ize the treatment of the bank and 
competing capital was not material 
as respected validity of tax. 

U.S.—^lowa-Des Moines Nat. Bank v. 
Bennett, Iowa, 52 S.Ct. 133, 284 U. 
S. 239, 76 L.Ed, 265. 

Taxation according to value 

Taxation of property must be ac¬ 
cording to its value and equal and 
uniform; otherwise the tax violates 
the Fourteenth Amendment. 

Ill.—People ex rel. Wangelin v. St. 
Louis Bridge Co., 191 N.E. 300, 357 
Ill. 245. 

64. US.—Schlosser v. Welsh, D.C. 
S.D., 5 F.Supp. 993. 

65. US.—Cumberland Coal Co. v. 
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A taxpayer is not deprived of the equal pro¬ 
tection of the law by the action of taxing officials 
in applying a different standard in fixing the value 
of different classes of property or taxing different 
classes of property at different percentages of their 
real value,^6 or in raising assessments for prop¬ 
erty in the same class by the same percentage over 
uncriticized assessments of the previous year,67 in 
increasing or reducing an entire assessment if the 
original assessment has not been made on a proper 
basis, 67.5 assessing interest on back taxes, as re¬ 
quired by statute,68 assessing his property prior to 
the filing of certain reports relating thereto which 
are required of him by statute, where the statutes 
do not require the officials to defer the assessment 
until after the filing,69 reclassifying oil leases as 
realty rather than personalty, as regards offset of 
taxes paid thereon against franchise tax,70 collect¬ 
ing and retaining a tax paid without protest7i or 
failing, in foreclosing tax certificates, to proceed 
against all persons against whom the proceedings 
might be invoked.72 

No person is denied equal protection by a dis¬ 
crimination in the valuation of his property if a 
remedy, of which he has not availed himself, is 
provided by state legislation for the correction of 
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the grievance.79 There is no denial of equal pro¬ 
tection in granting an appeal to a perso-n aggrieved 
by a tax officiars refusal of an abatement without 
granting any corresponding appeal to the asses- 
sor,73.i and where a statute provides for notice to 
a claimed delinquent with opportunity to be heard 
before the assessment becomes final, the statute is 
not invalid because it does not provide for a hear¬ 
ing before the assessment.73.2 However, an enact¬ 
ment may not permit an appeal from the decision of 
the assessor to one suitor but deny it to another 
similarly situated, according to the date when the 
decision which is under review is rendered.79.3 A 
provision for the appointment of a receiver when¬ 
ever a tax lien has remained unpaid for a certain 
period is not invalid.73.4 The fact that in many 
individual cases appeals are taken by a city from 
a reduction of assessments by county tax authorities 
and might require assessment changes does not im¬ 
pugn the integrity of the assessing action,79.5 and 
the prosecution of appeals involving only certain 
classes of property is not invalid.73.6 curative 
act may. legalize erroneous computations of the tax 
rate by the tax officials.'^9.7 The taxing authority 
may be given the power to issue an immunity cer¬ 
tificate for the collection of omitted taxes for cer- 


Board of Revision of Tax Assess¬ 
ments in Greene County, Pa., 62 S. 
Ct 48. 284 U.S, 23, 76 L.Ed. 146. 

Phillips Petroleum Co. v. Town¬ 
send, C.C.A.Tex., 63 P.2d 293. 

66. U.S.—Klein v. Board of Tax 
Sup’rs of Jefferson County, Ky., 
51 S.Ct. 15, 282 U.S. 19, 75 L.Ed. 
140, 73 A.L..R. 699. 

Miss.—First Nat. Bank v. Board of 
Sup'rs of Harrison County, 127 So. 
686, 157 Miss. 197, certiorari de¬ 
nied 51 S.Ct. 32, 282 U.S. 856, 75 
L.Ed. 758. 

W.Va.—In re Charleston Federal Sav¬ 
ings & Loan Ass’n, 30 S.B.2d 513, 
126 W.Va- 506, affirmed G5 S.Ct. 
624, 324 U.S. 182, 89 L.Ed. 857, re¬ 
hearing denied 65 S.Ct. 863, 324 U.S. 
888, 89 L.Ed. 1436. 

Contra 

U.S.~Chicago, M. & St. P. Ry. Co. v. 

Kendall, D.C.Iowa, 278 F. 298. 

Mo.—Boonville Nat. Bank v. Schlotz- 
hauer, 298 S.W. 732, 317 Mo. 1298, 
55 A.L.R. 489. 

12 C.J. p 1153 note 9. 

67. Mo.—St. Louis Electric Bridge 
Co. V. Koeln, 287 S.W. 427, 315 Mo. 
424. 

67.5 Ill.—^Budberg v. Sangamon 

County, 123 N.E.2d 479, 4 I11.2d 518. 

€8. Wis.—State v. Cary, 211 N.W. 
284, 192 lyis. 433, error dismissed 
State of Wisconsin ex rel. Berger 


V. Carey, 49 S.Ct. 6 (two cases), 
278 U.S. 661, 73 L.Ed. 668. 

69. Wash.—Puget Sound Power & 
Light Co. V. City of Seattle, 201 
P. 449, 117 Wash. 351, reheard 207 
P. 689, 117 Wash. 351, affirmed Pu¬ 
get Sound Power & Light Co. v. 
King County, 44 S.Ct. 261, 264 U.S. 
22, 68 L.Bd. 541. 

70. U.S.—Barnsdall Oil Co. of Cali¬ 
fornia V. Merriam, D.C.Cal., 8 F. 
Supp. 185. 

71. Ky,—Charlton’s Ex’r v. Talbott, 
61 S.W.2d 1086, 250 Ky. 90, certio¬ 
rari denied First Nat. Bank v. Tal¬ 
bott, 54 S.Ct. 120, 290 U.S. 683, 78 
L.Ed. 589. 

72. Fla.—Beebe v. State, for Use 
and Benefit of State, 151 So. 298, 
113 Fla. 28, 

73. Iowa.—^Younker Bros. v. Zirbel, 
12 N.W.2d 219, 234 Iowa 269, 151 
A.L.R. 542—Butler v. Cotton, 11 
N.W.2d 686, 233 Iowa 1311. 

N.J.—^Hackensack Water Co. v. State 
Board of Taxes and Assessment, 
139 A. 410, 104 N.J.Law 48. 

Hackensack Water Co. v. State 
Board of Taxes and Assessment, 
139 A. 925, 5 N.J.Misc. 1094. 

Ohio.—Rollman & Sons Co. v. Board 
of Revision of Hamilton County, 
127 N.E.2d 1, 163 Ohio St. 363. 

73.1 Mass.—^Assessors of Haverhill 
V. New England Tel. & Tel. Co., 124 
N.E.2d 917. 


73.2 Ga.—^Hardin v. Reynolds, 6 S. 
E.2d 328, 189 Ga. 534. 

73.3 N.T.—People ex rel. Powott 
Corp. V. Woodworth, 16 N.T,S.2d 
985, 172 Misc. 791. 

73.4 N.T.—In re Section 14, Block 
4367, Lot 1, Borough of Brook¬ 
lyn, City of New York, 117 N.T.S. 
2d 36. 

Tenn.—City of Knoxville v. Hessler, 
165 S.W.2d 592, 179 Tenn. 326. 

73.5 N.J.—^Hudson & M. R. Co. v. 
Jersey City, 71 A.2d 220, 6 N.J. Su¬ 
per. 333, affirmed 75 A.2d 923, 5 
N.J. 434. 

73.6 N.J.—Hudson & M. R. Co. v. 
Jersey City, supra. 

73.7 Iowa.—Cook v, Dewey, 10 N.W. 
2d 8, 233 Iowa 516. 

Failure to deduct tax aud refunds 

Where more than eighty county au¬ 
ditors, in computing tax rate, failed 
to deduct from total budget require¬ 
ments the tax to be derived from 
moneys and credits in compliance 
with statute, but in some of the 
counties where there was no com¬ 
pliance with the statute some re¬ 
funds of the excesses were made, 
statute legalizing the error of the 
auditors did not amount to a de¬ 
nial of the equal proteo4;ion of laws. 
Iowa.—Cook V. Hannah, 297 N.W. 
262, 230 Iowa 249, certiorari denied 
62 S.Ct. 361, 314 U.S. 691, 86 L.Ed. 

1 653. 
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tain years on specified conditions 8 Where a tax¬ 
payer who has been singled out for discriminatory 
taxation may not obtain equalization by a reduction 
of his own assessment, but his remedy is restricted 
to proceeding against other members of his class 
for the purpose of having their taxes increased, the 
remedy is not adequate to protect his rightsJ^-^ 

Where sufficient ground for a valid classification 
exists, there is no denial of equal protection in pro¬ 
viding a method of assessment for the property of 
one owner different from that provided for some¬ 
what similar property of other owners^^-io The 
state may provide that intangible property shall be 
assessable for taxation at a particular place, 
and an assessment of property may be based on 
population.'^3.12 xhe exoneration of a taxpayer 
from payment of a tax affords him equal protec¬ 
tion of the law by classifying him with all other 
owners of similar property.'^^.is jt is not an in¬ 
fringement of the equal protection clause for a 
statute to authorize the assessment of the same 
classes of property in different districts in different 
years,'^3.14 or the assessment of different classes of 
pfoperty in different years ;'73.il5 t)ut a statute which 
bars actions for the recovery of realty sold to a 
county for delinquent taxes after a certain year, 
and which does not cover tax sales made prior to 
that year, is invalid.73.l6 taxpayer who is not 
called on to pay, on the average, on a higher per¬ 
centage of the actual value of his property than are 
other persons and property may not complain, al¬ 
though his tangible and intangible property were 
assessed by two independent boards at different per¬ 
centages of the actual value.74 a contract between 
a municipality and an appraisal agency which does 


not require the former to accept the information 
furnished by the latter to assist assessors in apprais¬ 
ing taxable property is not void, even though the in¬ 
formation, if acted on, might result in discrimina- 

tion.75 

The fact that the values reached under an assess¬ 
ment in the manner prescribed by statute applying 
alike to all property of the same class do not coin¬ 
cide with values discoverable in other, and perhaps 
better, ways does not invalidate the statute,76 The 
use of strong methods to collect from delinquent 
taxpayers in an unlawful business, whereas such 
force is not necessary to secure payment by others, 
is not discrimination against such delinquents,76.5 
and the operator of an unlawful business, who fails 
to pay the tax required of him, will not be heard to 
complain if other lawful penalties are exacted,76.io 
nor can he justly claim discrimination if like penal¬ 
ties are not imposed against others who have never 
defaulted in the payment of their tax.76.i5 Xhe 
alleged fact that there is a variation in the time 
of required payment of taxes and in the interest and 
penalties charged on delinquent taxes as between 
various cities and districts does not affect the 
validity of a tax law.76.20 

§ 523. - Income Taxes 

While an income tax statute op ordinance which 
results In arbitrary discrimination is invalid, a state In¬ 
come tax levied equally on all made subject to it ac¬ 
cording to valid classifications does not contravene the 
guaranty of equal protection. 

While the imposition of an income tax which 
results in arbitrary discrimination is unconstitutional 
as a denial of the equal protection of the laws,77 


73.8 Ohio.—Ireland v. Evatt, 32 IT.E. 
2d 847. 138 Ohio St. 61—Black v. 
Evatt, 32 N.E.2d 843, 138 Ohio St. 
52. 

State ex rel. Hodapp v. Haines, 
64 3Sr.E,2d 330, 78 Ohio App. 339. 

73.9 U.S.—^Hillsboroug-h Tp., Som¬ 
erset County, N. J., v. Cromwell, 
N.J., 66 S.Ct. 446, 326 U.S. 620, 90 
L.Ed. 358. 

73.10 Cal.—Simms v. Los Ang-eles 
County, 217 P.2d 936, 35 Cal.2d 303, 
certiorari denied 71 S.Ct. 291, 340 
U.S. 916, 95 L.Ed. 662. 

Mass.—^Assessors of Haverhill v. 
N'ew Eng'land Tel. & Tel. Co., 124 
N.E.2d 917. 

73.11 Transfer by dealer 

The provision of intangible per¬ 
sonal property tax statute stating 
that notes, conditional sales con¬ 
tracts, and other choses in actioii 
transferred by dealer shall be a,ssess- 
ed in county Where they would have 
been taxable if dealer had retained 


title thereto does not deny equal pro¬ 
tection of the laws. 

Okl.—General Motors Acceptance 

Corp. V. Hulbert, 125 P.2d 975, 190 
Okl. 668, appeal dismissed 63 S.Ct. 
66 , 317 U.S. 590, 87 L.Ed. 483, re¬ 
hearing denied 63 S.Ct. 155, 317 
U.S. 708, 87 L.Ed. 565. 

73.12 Iowa.—^Knudson v. Linstrum, 
8 N.W.2d 495, 233 Iowa 709. 

73.13 Ky.—^Newman v. Dickson, 203 
S.W.2d 33, 305 Ky. 279. 

73.14 Ala.—^Hamilton v. Adkins, 36 
So.2d 183, 250 Ala. 657, certiorari 
denied 69 S.Ct. 133, 335 U.S. 861, 
93 L.Ed, 407. 

Md.—Rogan v. Calvert County 
Com’rs, 71 A.2d 47, 194 Md. 299. 

73.15 Md.—^Rogan v. Calvert Coun¬ 
ty Com’rs, supra. 

73.16 Utah.—Sugarhouse Mercantile 
Co. V. Salt Lake County, 225'P,2d 
1050, 119 Utah 234—^Bbert v. Brock- 
bank, 225 P.2d 725, 119 Utah 174 
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—Toronto v. Sheffield, 222 P.2d 
594, 118 Utah 460. 

74. U.S.—Baker v. Druesedow, Tex., 
44 S.Ct. 40, 263 U.S. 137, 68 L.Ed. 
212 . 

75. Ga.—Tietjen v. City of Savan¬ 
nah, 129 S.E. 653, 161 Ga. 125. 

76. Vt.—Clark v. City of Burlington, 
143 A. 677, 101 Vt. 391. 

76.5 Miss.—^Bishop v. Bailey, 48 So. 

2 d 588, 209 Miss. 892. 

Black market tax 

Miss.—^Bishop v. Bailey, supra. 

76.10 Miss.—Bishop v, Bailey, su¬ 
pra. 

76.15 Miss.—^Bishop v. Bailey, su¬ 
pra. 

76.20 U.S.—^Hess v. Mullaney, C.C.A. 
Alaska, 213 P.2d 635, certiorari de¬ 
nied Hess V. Dewey, 76 S.Ct. 60, 

. 348 U.S. 836, 99 L.Ed. 659. 

77. U.S.—4Colgate v. Harvey, Vt., 56 
S.Ct. 252, 296 U.S. 404, 80 L.Ed. 
299, 102 A.L.R. 64. 



16A C. J. S. 


CONSITUTIONAL LAW § 523 

a tax levied by the state or a political subdivision i cording to valid classifications, for public purposes 
equally on all incomes made subject to the tax, ac- \ does not contravene the constitutional guaranty 


Hartman Furniture & Carpet Co. 
V. Milwaukee County, D.C.Wis., 39 
F.2d 104. 

Md.—Blaustein v. Levin, 4 A. 2d 861, 
176 Md. 423. 

Mont.—^Mills V. State Board Of 
Eaualization, S3 P.2d 563, 97 Mont. 
13. 

Or.—Standard Lumber Co. v. Pierce, 
228 P. 812, 112 Or. 314. 
pa,—Commonwealth v. Budd Co., 
Com.Pl., 65 Dauph.Co. 76—Com¬ 
monwealth v. Westinghouse Elec. 
Corp., Com.Pl., 65 DaupKCo. 60, 
affirmed 108 A.2d 563, 379 Pa. 159. 

Commonwealth v. Budd Co., Com. 
PI., 63 Lauph.Co. 164, exceptions 
overruled 65 Dauph.Co. 60, affirmed 
108 A.2d 663,, 379 Pa. .159. 

Wash.—Bank of Fairfield v. Spokane 
County, 22 P.2d 646, 173 Wash. 145, 
followed in Spokane & Eastern 
Trust Co. V. Spokane County, 22 
P.2d 656, 173 Wash. 699—^Burr v. 
Chase, 289 P. 551, 157 Wash. 393, 
followed in United Diversified Se¬ 
curities Corporation v. Chase, 289 
P. 554, 167 Wash. 699, Washington 
Mut. Sav. Bank v. Chase, 289 P. 
655, 167 Wash. 698, In re Washing¬ 
ton Mut. Sav. Bank, 289 P. 655, 
157 Wash. 698, and rehearing de¬ 
nied Washington Mut. Savings 
Bank v. Chase, 290 P. 697, 157 
Wash. 351, 71 A.L.R. 232—Aber¬ 
deen Savings & Loan Ass'n v. 
Chase, 289 P. 536, 167 Wash. 351, 
71 A.L.R. 232, followed in United 
Diversified Securities Corporation 

V. Chase, 289 P. 554, 157 Wash. 699, 
Washington Mut. Sav. Bank v. 
Chase, 289 P, 565, 167 Wash. 698, 
In re Washington Mut. Sav. Bank, 
289 P. 655, 157 Wash. 698, and re¬ 
hearing denied Washington' Mut. 
Savings Bank v. Chase, 290 P. 697, 
157 Wash. 351, 71 A.L.R. 232. 

Statutes or ordinances held Invalid 

(1) The imposition, on a domestic 
corporation doing business withiri 
and without the state, of a tax on 
income derived from sources outside 
the state. 

Ark.—^Dunklin v. McCarroll, 136 S. 

W. 2d 675, 199 *Ark. 800—McCarroll 
V. Gregory-Robinson-Speas, Inc., 
129 S.W.2d 254, 198 Ark. 235, 122 A. 
L,R. 977. 

(2) Municipal Income tax ordi¬ 
nance which imposed a tax on indi¬ 
viduals at one rate and on corpora¬ 
tions at a substantially higher rate. 
Ohio.—^Youngstown Sheet & Tube Co. 

V. City of Youngstown, 108 N.E.2d 
571, 91 Ohio App. 431. 

(3) If, under the income tax act, 
the imposition of a penalty should 
be left to the uncontrolled discretion 

.of the tax commission, arid should 
result in discriminatibn, it ’ would 
-violate the Fourteenth Amendment; 


Minn.—State v. Oliver Iron Min. Co., 
292 N.W. 407, 207 Minn. 630, re¬ 
hearing denied 292 N.W. 411, 207 
Minn. 637, certiorari denied State 
of Minnesota v. Oliver Iron Min. 
Co„ 61 S.Ct. 439, 311 U.S. 719, 86 
L.Ed. 468, and State of Minnesota 
V. Proctor Water & Light Co., 61 
S.'Ct. 440, 311 U.S. 719, 85 L.Ed. 468. 

78. U.S.—Ballester v. Descartes, C. 
A. Puerto Rico, 181 P.2d 823—Alas¬ 
ka S. S. Co. V. Mullaney, C.A.Alas- 
ka, 180 P.2d 805—Chestnut Securi¬ 
ties Co. V. Oklahoma Tax Commis¬ 
sion, C.C.A.Okl., 125 P.2d 571, cer¬ 
tiorari denied 62 S.Ct. 1035, 316 

U. S. 668, 86 L.Ed. 1744. 

Ala.—State v. Weil, 168 So. 679, 232 
Ala. 578. 

Ark.—^McLeod v. Memphis Natural 
Gas Co., 183 S.W.2d 927, 207 Ark. 
879. 

Cal.—^McCreery v. McColgan, 110 P. 
2d 1051, 17 Cal.2d 565, 133 A.L.R. 
800. 

Md.—Oursler v. Tawes, 13 A.2d 763, 
178 Md. 471, followed in Culver 

V. Tawes, 13 A.2d 771. 

Mass.—^DufCy v. Burrill, 125 N.E. 
135, 234 Mass. 42, error dismissed 
Dane v. Burrill, 41 S.Ct. 447, 255 
U.S. 580, 66 L.Ed. 796, and followed 
in Dane v. Treasurer and Receiver 
General, 128 N.E. 943, 236 Mass. 
280. 

Minn.—State v. Railway Exp. Agen¬ 
cy, 299 N.W. 657, 210 Minn. 556. 
Mo.—^Walters v. City of St. Louis, 259 
S.W.2d 377, affirmed 74 S.Ct. 605, 
347 U.S. 231, 98 L.Ed. 660—Lud- 
low-Saylor Wire Co. v. Wollbrinck, 
206 S.W. 196, 276 Mo. 339. 

N.D.—State ex rel. Haggart v. Nich¬ 
ols, 265 N.W. 859, 66 N.D. 355. 

Pa.—Commonwealth v. Liggett Drug 
Co., Com.Pl., 56 Dauph,Co. 123. 
S.C.—Santee Mills v. Query, 116 S. 

E. 202, 122 S.C. 158. 

Wis.—^Armour & Co. v. Wisconsin 
Dept, of Taxation, 32 N.W.2d 324, 
252 Wis. 468. 

12 C.J. p 1153 note 22. 

Statutes or ordinances held valid 

(1) Statute classifying corpora¬ 
tions and natural persons separately 
and taxing income only of natural 
persons. 

U.S.—^Franklin v. Carter, C.C.A.Okl., 
51 F.2d 345, certiorari denied 52 S. 
Ct. 40, 284 U.S. 664, 76 L.Ed. 662. 

(2) ' Statute defining and classify¬ 
ing income as not “property,” with¬ 
holding from corporations credits al¬ 
lowed individuals, and directing that 
funds derived from tax be applied 
toward reduction of state ad valorem 
levy. 

Idaho.—^Diefendorf v. Gallet, 10 P.2d 
307, 51 Idaho 619. 

(3) Provisions rendering stock div¬ 
idends taxable as income. ’ 
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U.S.—Welch V. Henry, Wis«, 59 S.Ct. 
121, 305 U.S. 134, 83 L.Ed. 87, 118 
A.D.R. 1142, rehearing denied 59 
S.Ct 250, 306 U.S. 675, 83 L.Ed. 
437, 

Mass.—^Lanning v. Trefry, 142 N.E. 
829, 247 Mass. 496. 

(4) Statute imposing tax on net 
incomes of all domestic corporations, 
notwithstanding subsequent statute 
exempting from such tax domestic 
corporations organized to do busi¬ 
ness outside state, but no intra-stat< 
business. 

Ark.—Wiseman v. Interstate Public 
Service Co., 85 S.W.2d 700, 191 
. Ark. 255. 

(5) Statute differentiating between 
income from long term loans and 
short term loans. 

Tenn.—Shields v. Williams, 19 S.W. 
2d 261, 169 Tenn. 349. 

(6) Act imposing tax on foreigri 
corporation's income from sources 
within state, and not more onerous 
than similar taxes on resMents. 

N.D.—International Elevator Co. v. 

Thoresen, 228 N.W. 192, 68 N.D. 
776. 

(7) Act taxing residents on their 
income from sources both within and 
without the state, and nonresidents 
only on income from sources within, 
and permitting the former to deduct 
losses wherever incurred while al¬ 
lowing the latter to deduct only 
those incurred within the state. 
U.S.—Shaffer v. Carter, Okl., 40 S. 

Ct. 221, 252 U.S. 37, 64 L.Ed. 445. 

(8) Act requiring fiduciary rather 
than beneficiaries of a trust to pay 
tax where distribution of the income 
is in the discretion of the fiduciary 

to beneficiaries or amounts. 

N.Y.—^People ex rel. Bank of Amer¬ 
ica V. Gilchrist, 154 N.E. 821, 244 
N.Y. 56. 

(9) Statute imposing tax at rate 
of five per cent on excess over one 
hundred dollars of Interest or divi¬ 
dends received by an individual. 

S.C.—Marshall v. South Carolina Tax 
Commission, 182 S.E. 96, 178 S.C. 
67, certiorari denied 56 S.Ct. 96, 296 
U.S. 585, 80 L.Ed. 413. 

(10) Law providing separate clas¬ 
sification for income derived from in¬ 
tangibles with olfferent exemptions 
for such income. 

Or.—^McPherson v. Fisher, 23 P.2d 
913, 143 Or. 615. 

(11) Statute requiring corporation 
to allocate Income to state accord¬ 
ing to. formula prescribed, although 
one taxpayer may make factors 
bearing on apportionment operate in 
his favor. 

N.D.—International Elevator Co. v. 
Thoresen,, 228 N.W. 192, 68 N.D. 
776. 
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Incomes may be graduated in proportion to the i certain amount,and incomes received from cer- 
amount of the income, and all incomes below a | tain sources,or by corporations,82 or certain cor- 


(12) statute imposing tax on cor¬ 
porate dividends earned outside 
state, from which tax dividends 
earned within state were exempt, 
where tax measured by net income 
was imposed on corporation for priv¬ 
ilege of exercising its franchise in 
state. 

U.S.—Co-lgate v. Harvey, Vt., 56 S.Ct 
252, 296 U.S. 404, 80 L.Ed. 299, 102 
A.L..K. 54. 

(13) Statute under which taxpayer 
receiving income other than that de¬ 
rived from interest-bearing securi¬ 
ties was not entitled to personal ex¬ 
emption applicable to income from 
interest-bearing securities, but en¬ 
titled to exemption allowed in re¬ 
spect of income consisting of sala¬ 
ries, wages, etc. 

U.S.—Colgate v. ECarvey, supra. 

(14) Statute Imposing tax of one 
fourth of one per cent on gross in¬ 
come from manufacturing or mining, 
producing oil or timber, from agri¬ 
culture or wholesaling or jobbing, 
and of one per cent on income from 
operating public utility, bank, insur¬ 
ance, finance, or loan companies, 
from sales, and from business and 
professional activity. 

Ind.—^Miles v. Department of Treas¬ 
ury, 199 NT.E. 372; 209 Ind. 172, 101 
A.L.R. 1359, appeal dismissed Miles 
V. Department of Treasury of 
State of Indiana, 66 S.Ct. 750, 298 
U.S. 640, 80 U.Ed. 1372. 

(15) Provision for giving two 
thirds weight to 1926 income and one 
third weight to, 1927 income on as¬ 
sessment in 1928 in determining 
average three-year income. 

U.S.—^Hartman Furniture & Carpet 
Co. V. Milwaukee County, D.C.Wis,, 
39 P.2d 104. 

(16) Statute providing that, in di¬ 
recting computation of net income 
on timber acquired before effective 
date of prior statute, fair market 
value on such date' should b® taken 
in lieu of cost. 

Miss.—^Femwood Lumber Co. v. Mis¬ 
sissippi State Tax Commission, 
149 So. 727, 167 Miss. 273. 

(17) Provision for reassessment of 
taxes of every corporation, joint 
stock company, or association, al¬ 
though, in a revision of the statute, 
the words ‘‘joint stock company or 
association’* are omitted. 

Wis.—State v. Lyons, 197 N.W. 678, 

183 Wis, 107. 

(18) Treating wage earners dif-. 
ferently than those receiving profits 
from self-employment or business 
enterprise. 

U.S.—'Walters v. City of St. Louis, 
Mo., 74 S.Ct 505, 347 U.S. 231, 98 
L.Ed. 660. 


I (19) Statute taxing resident ben¬ 
eficiary of a foreign trust. 

U.S.—Guaranty Trust Co. of New 
York V. Commonwealth of Va., 59 
S.Ct. 1, 306 U.S. 19. 83 L.Ed. 16. 
Or.—Muddlekauff v. Galloway, 99 P. 
2d 24, 163 Or. 671. 

(20) Statute including income 
earned from sources without the 
state in determining a citizen’s tax¬ 
able income while excluding it in 
determining taxable income of do¬ 
mestic corporation. 

Ark.—^Dunklin v. McCarroll, 136 S.W. 

2d 675, 199 Ark. 800. 

N.M.—^New Mexico Glycerin Co. v. 
Gallegos, ,145 P.2d 990, 48 N.M. 65. 

(21) Ordinance exempting income 
earned’ outside city by corporations 
with principal place of business in 
city but taxing wages of residents re- 

, gardless of where earned. 

Ohio.—City of Springfield v. Kurtz, 
App., 104 N.E.2d 64. 

(22) Statute taxing foreign munic¬ 
ipality. . ' 

Ky.—City of Cincinnati, Ohio, v. Com, 

ex reL Reeves, 167 S.W.2d 709, 2*92 
Ky. 597. 

(23) Statute imposing additional 
gr’aduated tax on daily gross receipts 
of dog race tracks. 

Fla.—^Volusia County Kennel Club v. 
Haggard, 73 So.2d ‘884. 

No prior tax burden 
Statute levying an emergency re¬ 
lief tax on dividends received from 
domestic corporations Is not uncon¬ 
stitutional 'as denying equal pro¬ 
tection of the laws because retroac¬ 
tive, where basis of selection of those 
dividends for taxation was the fact 
that they were of a class which had 
previously borne -no tax burden. The 
fact that the dividends were relieved 
of tax when need for revenue was 
les9 was basis for legislative judg¬ 
ment that they should bear some of 
the added burden, when the need was 
greater. 

U.S.—Welch V. Henry, Wis., 59 
Ct 121, 305 U.S. 134, 83 L.Ed. 87, 
118 A.L.R. 1142, rehearing denied 
59 S.Ct. 250, 305 U.S. 675, 83 L.Ed. 
437. * 

Mode of settlement held invalid ' 

Where parent company and its 
subsidiary suffered combined net loss 
for calendar year, action of depart¬ 
ment of revenue in refusing tc make 
settlement on consolidated basis and 
in making settlement against the 
subsidiary on separate report show¬ 
ing net income violated constitutional 
provision guaranteeing equal protec¬ 
tion of law. 

Pa.—Commonwealth v. Repplier Coal 
Co., 35 A.2d 319. 348 Pa. 372. 


79.. Ark.—Stanley v. Gates, 19 S.W 
2d 1000, 179 Ark. 886. 

Idaho.—Diefendorf v. Gallet, 10 P. 

2d 307, 61 Idaho 619. 

Miss.—State v. Gulf, M. & N. R. Co., 
104 So. 689, 138 Miss. 70. 

Mo.—Bacon v. Ranson, 66 S.W.2d 786 
331 Mo. 985. 

Mont.—Mills V. State Board of 
Equalization, 33 P,2d 663, 97 Mont 
13. . ^ 

N.D.—State ex rel. Haggart v, Nich¬ 
ols. 265 N.W. 869* 66 N.D. 356. 

Or.—Standard' Lumber Co. v. Pierce, 
228 P. 812. 112 Or. 314. 

12 C.J. p 1163 note 22. 

Different rates and deductions 

(1) Pact that statute levying emer¬ 
gency relief tax on dividends receiv¬ 
ed from domestic corporations im¬ 
posed tax at different rates and'with 
different deductions from those ap¬ 
plied to other types of income did 
not alone establish unconstitutional- 
ity under equal protection clause. 
U.S.—^Welch V. Henry, supra. 

(2) In income tax statute which 
permits variations in deductions frpm 
gross income with, respect to nontax- 
a,ble income, and which permits va¬ 
riations in allowance of personal ex¬ 
emptions with respect to whether all 
income is taxed is not invalid %s de¬ 
nying equal protection of law. 

Okl.—^Walker.V. Oklahoma Tax Cofii- 
mission, 164 ,P.2d 242, 196 OkL 207. 

80. U.S.—Peacock v. Pratt, Hawaii, 
121 P. 772, 68 C.C.A 48. 

Minn.—Reed v. Bjomson, 253 N.'JV. 
102, 191 Minn. '254, followed in 
Thompson-Parker Holding Co. v. 
Bjornson, 253 N.W. 110. 

81. Cal.—John McClure Estate v. 
•‘Johnson, 128 P.'2d 198, 53 Cal.App. 

2d 512. 

DeL^n-State v, Binder, 108 ,A. 43„ 
■7 Boyce 416., 

Ind.T^Miles v. Department; of Trcas- 
ury, 199 N.B. 372, 209 Ind. 172, 101 
• A.L.R. 1359, appeal dismissed Miles 
V. Department of Treasury of 
State of Indiana, 66 S.Ct. 750, 298 
U.S. 649, 80 L.Ed.'1372. 

Mo.—Stouffer v. Crawford, 2^8 S.W. 
581. 

82. Mont.—Mills v. State Board'of 
Equalization, 33 P.2d 563, 97'- Mont. 
13. 

license tax immaterial 

That corporation license tax would 
not in all cases equal tax on cor¬ 
porate income is immaterial on issue 
whether exemption of corporations 
from income tax renders statute in¬ 
valid for discrimination. 

Mont.—O’Connell v. State Board of 
Equalization, 25 P.2d 114, 95 Mont., 
9L 
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porations, associations, and individuals,S3 may be on the total of gifts and inheritances and ap- 

exempted. Greater exemptions may be allowed to portioned among the several beneficiaries,S3 or even 

married than to single persons.S^ However the though the act discriminates between life estates in 

statute may not discriminate against nonresident accordance with the persons, to whom the remainder 

taxpayers.ss over is limited,30 or changes the method of assess¬ 

ment of estates in remainder or reversion,3i or of 

§ 524. - Inheritance Taxes estates of resident and nonresident decedents,32 or 

The imposition of a tax on inheritances, unless based requires assessment of the tax without allowing 

on an arbitrary classification, is not a denial of equal a deduction for the payment of the federal estate 

protection of the laws. tax,33 or levies an additional tax on the transfer 

The imposition of a special tax on inheritances of investments of decedent which had not been 

is not a deprivation of equal protection of the taxed during his life,34 nor is an inheritance tax 

law,s® even though the rate is graduated in propor- rendered void by exemption of reasonable 

tion to the amount of the inheritance,37 or the de- amounts,35 or of property passing to certain classes 

gree of relationship to the deceased,38 or computed of relatives,33 or by exemption of property de¬ 


ss. Ala.—In re Opinion of the Jus¬ 
tices, 81 So.2d 277, 262 Ala. 345. 
Ind.—Miles v. Department of Treas¬ 
ury, 199 N.E, 372, 209 Ind. 172, 
101 A.L.II. 1359, appeal dismissed 
Miles V. Department of Treasury 
of State of Indiana, 66 S.Ct. 760, 
298 U.S. 640, 80 L.Ed. 1372. 

Miss.—State v. Gulf, M. & N. R. Co., 
104 So. 689, 188 Miss, 70. 

N.Y.—^People ex rel. Moffett v. Bates, 
93 3Sr.T.S.2d 313, 276 App.Div. 38. 
affirmed 93 N.E.2d 494, 301 N.Y. 
597, certiorari denied 71 S.Ct. 88, 
340 U.S. 865, 95 L.Ed. 631. 

Okl.—McCutchan v. Oklahoma Tax 
Commission, 132 P.2d 337, 191 Okl. 
578. 

W.Va.—^Appalachian Elec. Power Co. 
V. Koontz, 76 S.E.2d 863. 

84. Idaho.—Diefendorf v. Gallet, 10 
P.2d 307, 61 Idaho 619. 

Minn.—Reed v. Bjomson, 263 N.W. 
102 , 191 Minn. 254, followed in 
Thompson-Parker Holding Co. v. 
Bjornson, 253 N.W. 110. 

85. Ill.—Bachrach v. Nelson, 182 N. 
E. 909, 349 Ill. 579. 

86 . Ga—Farkas v. Smith, 94 S.E. 
1016, 147 Ga 603. 

Mass.—Coolidge v. Commissioner of 
Corporations and Taxation, 167 N. 
E. 767, 268 Mass. 443, reversed on 
other grounds Coolidge v. Long, 51 
S.Ct. 306, 282 U.S. 582, 75 L.Ed. 
562. 

Mo.—Brown v. State, 19 S.W.2d 12, 
323 Mo. 138—State ex rel. MdClin- 
tock V. Guinotte, 204 S.W. 806, 276 
Mo. 298. 

Pa—In re Prick's Estate, 121 A. 35, 
277 Pa 242, reversed on other 
grounds Prick v. Commonwealth of 
Pennsylvania 45 S.Ct. 603, 268 U. 
S. 473, 69 L.Ed, 1058. 

12 C.J. p 1153 note 25. 

Transfer effective at death 
Succession tax imposed, at set¬ 
tlor’s death, on irrevocable transfer 
to trustee, to pay income to settlor 
for life, and, after settlor's death, to 
pay the principal to others, does not 


contravene the equal protection 
clause. 

U.S.—Guaranty Trust Co. of New 
York V. Blodgett, Conn.,' 53 S.Ct. 
244, 287 U.S. 509, 77 L.Ed. 463. 

Mich.—In re Kutsche’s Estate, 256 
N.W. 586, 268 Mich. 659. 

Ohio.—Sherman v. Tax Commission 
of Ohio, 181 N.E. 639, 125 Ohio St. 
367. 

Nonresident decedent 
Although taxation of bank deposit 
of nonresident decedent, documenta¬ 
ry evidence of deposit being with¬ 
out state, although the money is de¬ 
posited within the state, is contrary 
to the Fourteenth Amendment, inher¬ 
itance tax on such decedent's stock 
in national bank situated in the 
state, certificate of stock being with¬ 
out state, is constitutional. 

Ohio.—Guaranty Trust Co.' of New 
York V. State, 172 N.E. 674, 36 Ohio 
App. 45. 

Additional tax 

Statute imposing tax in addition 
to inheritance tax for purpose of 
providing funds for old age pensions 
is not unconstitutional. 

Colo.—In re Hunter’s Estate, 49 P. 
2d 1009, 97 Colo. 279, 101 A.L.R. 
1202. 

87. U.S.—^Knowlton v. Moore, N.Y., 
20 S.Ct. 747, 178 U.S. 41, 44 L.Ed. 
969—Magoun v. Illinois Trust, etc., 
Bank, Ill., 18 S.Ct. 694, 170 U.S. 
283, 42 L.Ed. 1037. 

Cal—In re Timken, 109 P. 608, 158 
iCal. 61. 

Wis.—^Nunnemacher v. State, 108 N. 
W. 627, 129 Wis. 190, 9 L.R.A.,N. 
S., 121, 9 Ann.Cas. 711. 

88. N.b.—Strauss v. State, 162 N. 
W. 908, 36 N.D. 694, L.R.A.1917E 
909. 

12 C.J. p 1154 note 27. 

89. Or.—In re Heck's Estate, 250 P. 
735, 120 Or. 80.. 

Wash.—In re Henry's Estate, 66 P, 
2d 350, 189 Wash. 510, appeal dis¬ 
missed 58 S.Ct. 37, 302 U.S. 637, 82 
I ,L.Ed. 496, rehearing denied 58 S.Ct. 
I 136, 302 U.S. 775, 82 L.Ed. 600. 
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90. U.S.—-Billings v. Illinois, Ill., 23 
S.Ct. 272, 188 U.S. 97, 47 L.Ed. 400. 

91. Mass.—A11 o r n e y General v. 
Stone, 95 N.E. 395, 209 Mass. 186. 

92. U.S.—Maxwell v. Bugbee, N.J., 
40 S.Ct. 2, 250 U.S. 525, 63 L.Ed. 
1124. 

Miss.—^Enochs v. State, 97 So. 634, 
133 Miss. 107. 

N.Y.—^In re Cole’s Estate, 261 N.Y.S. 
35, 237 App.Div. 372, affirmed 189 
N.E. 737, 263 N.Y. 643. 

Donee of power 

Statute taxing succession passing 
pursuant to power of appointment as, 
property transferred in estate of 
donor, where donee is nonresident 
and otherwise as transfer by donee, 
is not unconstitutional. 

N.Y.—^In re Davison’s Estate, 268 N. 
Y.S. 42, 236 App.Div. 684. 

93. U.S.—Stebbins v. Riley, Cal., 45 
S.Ct. 424, 268 U.S. 137, 69 L.Ed. 
884, 44 A.L.R. 1454. 

Mich.—In re Fish's Estate, 189 N. 
W. 177, 219 Mich. 369. 

94. U.S.—^Watson v. State Comp¬ 
troller of New York, N.Y., 41 S. 
Ct. 43, 254 U.S. 122, 65 L.Ed. 170. 

95. Conn.—^Appeal of Nettleton, 56 
A. 565, 76 Conn. 235. 

Mich.—In re Fox, 117 N.W. 558, 154 
Mich, 5. 

Wis.—Black v. State, 89 N.W. 622, 
113 Wis. 205, 90 Am.S.R. 863. 

12 C.J. p 1154 note 30. 

96. U.S.—Campbell v. California, 
Cal., 26 S.Ct. 182, 290 U.S. 87, 50 
L.Ed. 382. 

Inheritq,iice from father through 
mather 

Statute, giving child of decedent 
credit for so much of inheritance tax 
paid hy widow as applies to any 
property which is transferred by or 
from such widow to such child, is 
not unconstitutional as class legis¬ 
lation and a denial of the equal pro¬ 
tection of the laws, in that children 
inheriting from the father through 
the mother are accorded a credit de- 
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vised to domestic charitable corporations without 
also exempting property devised to .foreign chari¬ 
table corporations.^'^ A statutory provision exclud¬ 
ing from an exemption from a succession tax be¬ 
quests to charitable organizations which are unable 
to prove their organization within a certain period 
after the death of the transferor is not invalid.9'7‘5 
An act is not invalid because it includes provisions 
for taxation on transfers inter vivos made in con¬ 
templation of death,9'^•10 although a statute constru¬ 
ing gifts within a specified time previous to the 
donor^s death as made in contemplation of death is 
invalid, as an arbitrary classification.^^ The amount 
of the tax may validly be based on the value of the 
entire estate transmitted®or the time of adoption 

of a beneficiary.®8.10 

The privilege of taking a remainder on a^donee’s 
exercising or failing to exercise a power of ap¬ 
pointment may be taxed;®® but equal protection is 


denied by a statute which imposes a succession tax 
on an interest received, on the death of the donee 
of a power derived from a gift antedating the 
statute but exempting from the tax interests re¬ 
ceived under similar gifts which might be made in 
the future.'i A person may by his death bring into 
being greater interests than he himself has ever 
enjoyed, and the state may turn advantages thus 
realized into a source of revenue.^*® The legisla¬ 
ture may fasten on a shift in economic interest 
brought about by death as the occasion for a tax 
irrespective of whether inter vivos transfers preced¬ 
ing such shift be treated as mere substitutions 
for testamentary dispositions.l-i® A statute may tax 
a transfer subject to a power of appointment,i-is 
and may impose a tax on the exercise of a power 
of appointment by the donee of the power,i-20 not¬ 
withstanding the donee does not own the property 
and cannot exercise the power for his own ben- 
efit.i-®5 


nied to children inheriting: from the 
mother througrh the father. 

Wis.—^In re Clark’s Will, 196 N.W. 
839, 182 Wis. 384. 

97. U.S.—^Kentucky Annual Confer¬ 
ence of M. E. Church v. Illinois, 
Ill., 27 S.Ct. 171, 203 TJ.S. ’653, 61 
L.Ed. 314. 

Wash.—In re Thomas’ Estate, 63 P. 
2d 305, 185 Wash, 113. 

97.5 Conn,—Hoenig: v. Connelly, 106 
A.2d 775, 141 Conn. 266. 

97.10 N.J.—Renwick v. Martin, 10 A. 
2d 293, 126 N.J.Eq. 564. 

98. U.S.—Schlesingrer v. State of 
Wisconsin, Wis., 46 S.Ct. 260, 270 
U.S. 230, 70 KEd. 557, 43 A.L.R. 
1224. 

La.—Succession of Williams, 129 So. 
801, 171 La. 161. 

98.5 U.S.—^Whitney v. State Tax 
Commission of New York, N.T., 60 
S.lCt 636, 309 U.S. 530, 84 L.Ed. 909. 

No heneficlal interest In decedent 
The measurement of taxation of 
property in which decedent had no 
beneficial interest by the decedent’s 
total wealth-disposing: power is 
merely an exercise of leg:islative dis¬ 
cretion, and the Fourteenth Amend¬ 
ment does not prevent leg:islatures 
from burdening individual beneficia¬ 
ries by a graduated tax beyond the 
burden that they would bear if the 
same tax rate were applied to value 
of decedent's unrestricted property 
and property over which he had but 
a restricted control were excluded, 
U.S.—Whitney v. State Tax Commis¬ 
sion of New York, supra. 

98.10 Colo.—^People ex rel. Dunbar v. 
Schaefer, 268 P.2d 420, 129 Colo. 
215, overruling Wintermeyer’s Es¬ 
tate V. People ex rel. Hinkley, 212 
P.2d 863, 120 Colo. 581. 


Adoption before an.d after twenty-one 
years of age 

Colo.—People ex rel. Dunbar v. 
Schaefer, 268 P.2d 420, 129 Colo. 
215. 

99. R.I.—^Manning v. Board of Tax 
Com’rs of Rhode Island, 127 A. 
865, 46 R.I. 400. 

1. US.—^Binney v. Long, Mass., 57 
S.Ct. 206, 299 US. 280, 81 L.Ed. 
239. 

1.5 U.S.—Whitney v. State Tax 
Commission of New York, N.Y., 
60 S.Ct. 635, 309 US. 630, 84 L.Ed. 
909. 

1.10 U.S.—Whitney v. State Tax 
Commission of New York, supra. 

1.15 Cal.—Iii re Elston’s Estate, 90 
P.2d 608, 32 Cal.App.2d 662. 

1.20 N.Y.—In re Vanderbilt's Estate, 
22 N.E.2d 379, 281 N.Y. 297, afflrm- 
ed Whitney v. State Tax Commis¬ 
sion of New York, 60 S.Ct. 635, 309 
US. 530, 84 L.Ed. 909. 

Date not arbitrarily selected 
The discrimination between a 
transfer of property under a lim¬ 
ited power of appointment granted 
before amendment of statute taxing 
estates and providing, in substance, 
that value of gross estate should be 
determined by including value of 
property passing under a power of 
appointment exercised by decedent 
and a transfer under such a power 
granted after enactment of statute 
was not an arbitrary discrimination 
denying taxpayer equal protection of 
law, since discrimination was not 
based upon a date arbitrarily select¬ 
ed by legislature and statute was cal¬ 
culated to prevent transfers thereaft¬ 
er effected under powers thereto¬ 
fore granted from escaping all taxa¬ 
tion. 


N.Y.—In re Vanderbilt's Estate, 22 
N.E.2d 379, 281 N.Y. 297, affirmed 
Whitney v. State Tax Commission 
of New York, 60 S.Ct. 635, 309 U 
S. 630, 84 L.Ed. 909. 

1.25 N.Y.—In re Vanderbilt’s Es¬ 
tate, 22 N.E.2d 379, 281 N.Y. 297, 
affirmed Whitney v. State Tax 
Commission of New York, 60 S.Ct. 

635, 309 US. 530, 84 L.Ed. 909. 
Donee without beneficial interest 

(1) In assessing estate tax, the 
state could include property over 
which decedent held a restricted 
power of appointment, notwithstand¬ 
ing deceased had no beneficial in¬ 
terest in such property in the con¬ 
ventional sense of the term, in that 
decedent could not have used the 
property himself, appointed it to his 
estate, or applied it to creditors. 
US.—Whitney v. State Tax Commis¬ 
sion of New York, N.Y., 60 S.Ct. 

636, 309 US. 530, 84 L.Ed. 909. 

(2) So, the state is not confined 
to wealth which was “owned" by de¬ 
cedent before death, or even to that 
over which he had an unrestricted 
power of testamentary disposition, 
but it is enough that one person ac¬ 
quires economic interest in property 
through the death of another person, 
even though such acquisition is in 
part the automatic consequence of 
death or related to decedent merely 
because of his power of appointment 
among a restricted class. 

U.S.—Whitney v. State Tax Com¬ 
mission of .New York, supra. 

(3) The legislature may assume 
that special powers of appointment 
are ordinarily designed to enlarge 
donee’s range of bounty to a circle 
of beneficiaries closely related to 
those to whom donee would be nat¬ 
urally disposed to favor, and with- 
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Where an act is merely declarative of existing 
law, the retroactive application of the act to estate 
taxes imposed on the gross estate of a decedent 
who died prior to the date of enactment of the stat¬ 
ute does not contravene the equal protection 
clause.i*3<^ A law providing for a tax on the suc¬ 
cession of persons who died prior to the enactment 
of the statute and whose estates remain undistribut¬ 
ed at the time of the enactment has been held not 
a denial of equal protection ;2 but there is also au¬ 
thority to the contrary.^ The imposition of an es¬ 
tate tax on the transfer of property by the death 
of the owner in lieu of an inheritance tax in effect 
at the time of transfer of ownership does not violate 
the equal protection clause.^-5 A law imposing, 
in addition to the inheritance tax, an estate tax 
measured by the amount allowed by the United 
States as a credit on the federal tax levied on the 
same estate, does not deny equal protection of the 
laws.^ Statutes may permit the deduction of fed¬ 
eral inheritance taxes in determining state in¬ 
heritance taxes,^-5 and may validly direct an exec¬ 
utor to prorate the federal estate tax among the dis¬ 


tributees who have received property contributing 
to the liability for such tax unless otherwise directed 
by the will.^-io A statute confining the allocation 
of the federal estate tax to those who had not re¬ 
ceived their share of the estate when the estate 
tax was paid does not deny equal protection of the 
law.'*-'^^ A threatened collection of inheritance and 
succession taxes in two different states based on 
conflicting determinations as to the domicile of the 
decedent is not a threat to deprive a person of equal 
protection of the laws.'**^® 

§ 525. - Transfer Taxes 

Where based on reasonable classifications, a transfer 
or recording tax is not violative of the equal protection 
clause. 

Where based on a reasonable classification, a tax 
in the nature of an excise tax may validly be levied 
on transfers of property and such taxes may be 
confined to transfers of particular kinds of prop¬ 
erty,® as, for example, shares of corporate stock, 
or to transfers made in a particular manner,® as 


out particularizing compensations 
for those succeeding to donee's in¬ 
dividual property who must pay a 
larger tax because appointive proper¬ 
ty is included in gross estate, may 
frame a general enactment drawn on 
lines not offensive to experience and 
aimed at curing a revealed inequality 
in the state’s taxing system. 

U.S.—^Whitney v. State Tax Commis¬ 
sion of New York, supra. 

1.30 Del.—^Wilmington Trust Co. v. 
Copeland, 94 A. 2d 703. 

2 . U.S.—Cahen v. Brewster, La., 27 
S.Ct. 174, 203 U.S. 643, 61 L.Ed. 
310, 8 Ann.Cas. 215. 

Mont.—State v. District Court of 
Second Judicial Dist. of Montana 
in and for Silver Bow County, 225 
P. 804, 70 Mont. 322. 

ApplicatioxL of similar statute 

Statute, imposing excise on succes¬ 
sion to property of persons who died 
in interval between expiration of 
former excise statute and date of en¬ 
actment of present one, as applied to 
succession still in administration at 
time of passage of second act, is 
not invalid. 

Mass.—Magee v. Treasurer and Re¬ 
ceiver General, 153 N.E. 1, 266 
Mass. 512. 

3. Wis.—^In re Le Peber’s Will, 271 
N.W. 96, 223 Wis. 393, 109 AL.R. 
732. 

3.5 Okl.—In re Bass’ Estate, 190 P. 
2 d 800, 200 Okl. 14. 

4. N.C.—^Hagood v. Doughton, 143 

S.E. 841, 195 N.C. 811. 


4.5 Cal.—^In re Guthman’s Estate, 
270 P.2d 876, 126 Cal.App.2d 408. 

Statutes construed 

(1) The interpretation that the 
“maximum credit allowable” under 
statute providing that additional es¬ 
tate tax shall not exceed the amount, 
if any, by which “maximum credit 
allowable” to estate against United 
States estate taxes exceeds the cred¬ 
it theretofore provided in statute, is 
the amount allowable against federal 
estate tax, is not violative of con¬ 
stitutional provision relating to equal 
protection. 

Ohio.—In re Robinson's Estate, Prob., 
72 N.E.2d 109. 

(2) Statute dealing with deduction 
of federal inheritance taxes in deter¬ 
mining state inheritance taxes, 
though interpreted as allowing a de¬ 
duction if federal inheritance tax is 
payable on California property alone, 
but denying a deduction if Califor¬ 
nia property is not subject to federal 
inheritance tax, even though Califor¬ 
nia property, combined with other 
property, is subject to federal in¬ 
heritance tax, does not violate the 
equal protection of laws guaranty 
of the federal Constitution. 

Cal.—^In re Guthman’s Estate, 270 
P.2d 875, 126 Cal.App.2d 408. 

4.10 Cal.—^In re Pearson’s Estate, 
203 P.2d 62, 90 Cal.App.2d 436. 

4.15 Mass.—^Merchants Nat. Bank of 
Boston v. Merchants Nat. Bank of 
Boston, 62 N.E.2d 831, 318 Mass. 
663. I 


4.20 U.S.—^Riley v. Worcester Coun¬ 
ty Trust Co., C.C.A.Mass., 89 P.2d 
59, affirmed 68 S.Ct. 185, 302 U.S. 
292, 82 L.Ed. 268. 

5. U.S.—Nickel v. Cole, Nev., 41 S.Ct. 
467, 256 U.S. 222, 65 L.Ed. 900. 

Pa.—Sablosky v. Messner, Com.Pl., 63 
Dauph.Co. 10, affirmed 92 A.2d 411, 
372 Pa. 47. 

Intangible property 

Statute imposing transfer tax on 
nonresident decedent’s interest in 
partnership, including intangible 
good will, is constitutional. 

N.T.—In re Bijur’s Estate, 216 N.Y.S. 
523, 127 Misc. 206. 

6 . N.Y.—^People v. Reardon, 77 N.E. 
970, 184 N.Y. 431, 112 Am.S.R. 628, 
8 L.R.A.,N.S., 314, 6 Ann.Cas. 516, 
affirmed 27 S.Ct. 188, 204 U.S. 152, 
61 L.Ed. 415. 

7. N.Y.—^People v. Reardon, supra. 
Graduated tax 

Statute imposing stamp tax on all 
transfers of shares of stock of one 
and one-half cents for each share, 
and two cents on share sold for 
twenty dollars or more, is not in¬ 
valid as creating irrational division. 
N.Y,—^Williams v. State, 6 N.E.2d 402, 
273 N.Y. 458—Vaughan v. State, 6 
N.E.2d 53, 272 N.Y. 102, 108 A.L.R. 
950, appeal dismissed 67 S.Ct. 510, 
300 U.S. 638, 81 L.Ed. 855, and re¬ 
mittitur amended 6 N.E.2d 424, 273 
N.Y. 602. 

8 . U.S.—^Broadnax v. Missouri, Mo., 
31 S.Ct. 238, 219 U.S. 285, 55 L.Ed. 
219. 


411 



16A C.J.S, 


§ 525-526 CONSTITUTIONAL LAW 


by or by deed,^^ or by sale on a stock or com¬ 
modity exchange.i^ A statute imposing a tax on 
the transfer of property by will or descent is not 
invalid because it excepts certain classes of de¬ 
scendants and heirs, or because it grades the rate 
of taxation according to the value of the property 
which is transferred.'^^ The exemption of transfers 
of property from nonresident decedents in case 
of reciprocal exemptions in other states is not in¬ 
valid, although the exemption does not extend to 

tax laws of foreign countries.^2.5 

Recording tax. A statutory provision which in 
substance exempts from the payment of a recording 
tax a mortgage under which the debt secured ma¬ 
tures within a specified period has been condemned 
as violative of the equal protection clause,^^ but an 
exemption from a mortgage recording tax, regarded 
as a privilege tax, of a mortgage to a building and 
loan association has been upheld,and a statutoiy 
exception from a provision for the exemption from 
other taxation of mortgages on which the record¬ 
ing tax has been paid, of mortgages owned by enti¬ 
ties which, in respect of taxation, enjoy privileges 
not accorded to other persons or corporations, does 
not violate the equal protection clause;^ 5 

§ 526, - School Taxes 

In the absence of arbitrary or discriminatory provi¬ 
sions, school taxes levied by the state or a political sub¬ 
division thereof are valid under the equal protection 
clause. 


Scho6l taxes levied by political subdivisions of the 
state under delegated power have been held not to 
deny equal protection of the laws,i6 as have general 
taxes levied by the legislature on the whole state; 
and this applies to such general taxes, even though 
the money derived therefrom is appropriated among 
the various subdivisions of the state in different 
proportions from those in which it was paid by 
them.^'^ While a provision in a statute compelling 
the taxpayers of one school district to pay an in¬ 
debtedness for schools incurred exclusively within 
and for the benefit of another school district is in¬ 
valid,and while a law providing arbitrary and 
greatly inadequate tuition to be paid a school dis¬ 
trict for instruction of pupils from other districts 
places an unconstitutional burden on taxpayers in 

the former district,'^8 a law^^ or contract^® which 

reimburses such district for the actual cost of in¬ 
struction does not deprive taxpayers in the- other 
districts of equal protection of the laws. 

A taxpayer is not denied equal protection by an 
act creating an independent school district and pro¬ 
viding for the levy and collection of taxes in a 
legal manner,^! a tax levied for the construction 
and maintenance of junior colleges,^2 or the opera¬ 
tion of a cafeteria by a school district, not for 
private gain but for the benefit of the pupils.23 A 
statute may provide for proration and authorize 
different rates in different school districts.23.5 A 
provision that a school shall not be eligible to re¬ 
ceive financial aid from the state until it votes a 


9. U.S.—Blackstone v. Miller, N.Y., 
23 S.Ct. 277, 188 U.S. 189, 47 L.Ed. 
439—Orr v. Gilman, NT.Y., 22 S.Ct. 
213, 183 U.S. 278, 46 L.Ed. 196. 

12 C.J. p 1154 note 37. 

Inheritance taxes see supra § 524. 

10. U.S.—Keeney v. New York, N.Y., 
32 S.Ct. 105, 222 U.S. 525, 56 L.Ed. 
299. 

12 C.J. p 1154 note 38. 

11. U.S.—Broadnax v. Missouri, Mq., 
31 S.Ct. 238, 219 U.S. 285, 55 L.Ed. 
219. 

12. N.J.—^Howell V. Edwards, 96 A. 
186, 88 N.J.Law 134, affirmed 99 
A. 1070, 89 N.J.Law 713. 

12.5 Wis.—In re Miller’s Estate, 2 
NW.2d 256. 239 Wis. 551, 139 A.L. 
R. 1056. 

13. U.S.—Louisville Gas & Electric 
Co. V. Coleman, Ky., 48 S.Ct. 423, 
277 U.S. 32. 72 L.Ed. 770. 

Contra Mlddendorf v. Goodale, 259 S. 
W. 59. ^02 Ky. 118. 

14. Ky.—^Louisville Gas & Electric 
Co. V. Shanks, 281 S.W. 1017, 213 
jEy. 762, reversed on othor grounds 
48 S.Ct. 423, 277 U.S. 32, 72 L.Ed. 


770—Middendorf v. Goodale, 259 
S.W. 59, 202 Ky. 118. 

15. U.S.—^Farmers’ & Mechanics’ 

Savings Bank v. Minnesota, Minn., 
34 S.Ct. 354, 232 U.S. 516, 58 L.Ed. 
706. 

16. S.C.—Martin v. Laurens School 
Dist., 35 S.E. 517, 67 S.C. 125. 

17. Me.—Sawyer v. Gilmore, 83 A. 
673, 109 Me. 169. 

Ohio.—Corpus Juris quoted in Miller 
v. Korns, 140 NE. 773, 777, 107 
Ohio St. 287. 

17.5 S. a—Moseley v. Welch, 39 S.E. 

2d 133, 209 S,C. 19. 

ITo legal interest acquired 

The provision, in statute adopting 
county unit plan of education, that 
all outstanding bonded indebtedness 
of the several school districts of the 
county should be assumed by county 
board of education and that county¬ 
wide tax to pay such indebtedness 
should be levied, denies equal pro¬ 
tection of the. law as to taxpayers of 
a school district having no bonded 
indebtedness, where the statute left 
the ' corporate entity of the several 
school districts undisturbed, and the 
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several school districts continued to 
own their school property. 

S.C.—Moseley v. Welch, supra. 

18. Or.—Smith v. Barnard, 21 P.2d 
204, 142 Or. 667. 

19. Ill.—People V. Chicago & N. W. 
Ry. Co., 121 NE. 731, 286 Ill. 384, 
followed in People v. Cleveland, C., 
C. & St, L. fly. Co., 121 NE. 737, 
286 Ill. 414, and People v. Wabash 
Ry. Co., 121 NE. 737, 286 Ill. 399. 

Or.—^Weinacht v. Bower, 14 P.2d 622, 
140 Or, 527. 

20. Ga.—Snipes v. Anderson, 175 S. 
E. 650, 179 Ga. 251. 

21. ' Tex.—Hill V. Smithville Inde¬ 
pendent School List., Civ.App., 239 
S.W. 987, affirmed, Com.App., 251 
S.W. 209. 

22. La.—McHenry v. Ouachita Par¬ 
ish School Board, 125 So. 841, 169 
La. 646. 

23. U.S.—Goodman v. School List. 
No. 1, City and County of Denver, 
C.C.A.C 0 I 0 ., 32 P.2d 586, 63 A.L.R. 
92. 

23.5 Pa.—Mikell v. School Dist. of 
Philadelphia, 58 A.2d 339, 359 Pa. 
113, 4 A.L.R.2d 962. 
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Specified tax is not unreasonable or discriminatory.^^ 
However, the inclusion of a river within a school 
district for the sole purpose of subjecting a rail¬ 
road bridge to taxation renders the creation of the 
district and the school tax void.^s Under statutes 
requiring a school board to assess a real estate tax 
and permitting it to add a poll tax, the imposition 
of a real estate tax without the similar imposition of 
a poll tax is not a deprivation of equal protection 
of the laws to the holders of real estate.^S-S Xhe 
legislature may separately classify lands used for 
agricultural purposes for taxation for school pur¬ 
poses,and may appropriate money for appor¬ 
tionment as against each tract of agricultural land in 
school districts where the tax rate exceeds a speci¬ 
fied amount,25.i5 and it is not wholly arbitrary to 
define agricultural lands as encompassing a specified 
acreage,^^*^® 


CONSTITUTIONAL LAW '§§ 526-527 

§ 527. -Taxes on Corporations Generally 

Where reasonable classifications are made, taxes 
Imposed on the property and franchises of corporations 
are valid. Greater or different taxes may be imposed 
on foreign than on domestic corporations as a condition 
of their admission to the state. 

Without denying equal protection of the laws, 
corporations may be subjected to taxes which are 
not imposed on individuals^^ or competing unincor¬ 
porated associations,27 or may be assessed by dif¬ 
ferent methods than are applied in the assessment 
of individuals and a back tax law authorizing 
reassessment of a corporation's property without 
providing for reassessment of property of an in¬ 
dividual does not violate the constitutional guar¬ 
anty of equal protection.2^ So, corporate franchises 
may be taxed at a different rate from that levied on 
tangible property,20 and corporations of a particular 
kind may be taxed to the exclusion of others,2i or 
by a different method than others,2 2 a tax which 


24. Tex.—^Mumme v. Marrs, 40 S.W. 
2d 31, 120 Tex. 383. 

25. U.S.—Paducah-Illinois It. Co. v. 
Graham, D,C.Ky., 46 F.2d 806. 

25.5 Del.—^Brennan v. Black, 104 A. 
2d 777. 

25.10 Iowa.—^Dickinson v. Porter, 35 
!ISr.W.2d 66, 240 Iowa 393, appeal 
dismissed 70 S.Ct 88, 338 U.S. 843, 
94 L.Ed. 615. 

25.15 Iowa.—^Dickinson v. Porter, 
supra. 

Pifteen mills 

Iowa.—^Dickinson ▼. Porter, supra. 
25.20 Iowa.—^Dickinson v. Porter, 
supra. 

Ten acres or more 

Iowa.—^Dickinson v. Porter, supra. 

26. U.S.—Baldwin Tool Works v. 
Blue, D.C.W.Va., 240 F. 202. 

12 C.J. p 1154 note 48. 

27. Ill.—Michigan Millers’ Mut. Fire 
Ins. Co. V. McDonough, 193 N.B. 
662, 358 IlL 675—People v. Frank¬ 
lin Nat. Ins. Co. of New York, 175 
N.B. 431, 343 Ill. 336. 

28. U.S.—^Michigan R. Tax Cases, C. 
C.Mich., 138 F. 223, affirmed 26 S. 
Ct. 459, 201 U.S. 245, 60 L.Ed. 744. 

12 C.J. p 1164 note 47. 

Dedactlon of domestic mortgages 
A statute providing for deduction 
from capital stock of domestic fire 
insurance companies the amount of 
mortgages on land within the state 
held by such companies, does not 
contravene U.S.Const. Amend. 14. 

—City ©f Baltimore v. German- 
American Fire Ins. Co. of Balti¬ 
more City, 103 A. 980, 132 Md. 380. 
Taxing stock in holders’ names 
Statute providing for taxation of 
stock in corporations using money to 
make money for shareowners in lat- 
ters’ names does not discriminate 


against such corporations in favor 
of corporations engaged in general 
business or natural persons loaning 
money to make money. 

Ariz.—People’s Finance & Thrift Co. 
V. Pima County, 38 P.2d 643, 44 
Ariz. 440. 

Different time 

The selection of one date of the 
valuation of the property for indi¬ 
viduals, and of another date for the 
valuation of property of corpora¬ 
tions, does not of itself disclose an 
inequality, there being no conclusive 
presumption that properties of equal 
value would be valued differently at 
the different dates named. 

Mo.—Stouffer v. Crawford, 248 S.W. 
581. 

Pull valuation 

Assessment of corporate stock at 
full value as against taxation of 
land at seventy-five per cent of sale 
value presented no constitutional 
ground for complaint. 

U.S.—^Klein v. Board of Tax Sup’rs 
, of Jefferson County, Ky., 51 S.Ct. 
15, 282 U.S. 19, 75 L.Ed. 140, 73 
A.L.R. 679. 

29. U.S.—^White River Lumber Co. 
V. State of Arkansas ex rel. Ap¬ 
plegate, Ark., 49 S.Ct. 457, 279 U.S. 
692, 73 L.Ed. 903, rehearing de¬ 
nied White River Lumber Co. v. 
State of Arkansas ex rel. Apple- 
gate, 50 S.Ct. 78—Ft. Smith Lum¬ 
ber Co. V. State of Arkansas ex rel. 
Arbuckle, Ark., 40 S.Ct.' 304, 251 U. 
S. 632, 64 L.Ed. 396. 

Ark.—^Arkansas Fuel Oil Co. v. State, 
22 S.W.2d 556, 180 Ark, 766—State 
V. Arkansas Fuel Oil Co., 18 S.W. 
2d 906, 179 Ark. 848. 

30. U.S.—Coulter v. Louisville, etc., 

R. Co., Ky., 25 S.Ct. 342, 196 U. 

S. 599, 49 L.Ed. 615. 
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Paid-up stock as basis 
A franchise tax on domestic corpo¬ 
rations according to their paid-up 
capital stock has been held to be 
valid. 

Ala.—^Atlantic Coast Line Ry. Co. v. 

State, 85 So. 424, 204 Ala. 80. 
Conn.—^Underwood Typewriter Co. v. 
Chamberlain, 108 A. 154, 94 Conn. 
47, affirmed 41 S.Ct. 45, 254 U.S. 
113, 65 L.Ed. 165. 

31. U.S.—Savannah, etc., R. Co. v. 
Savannah, Ga., 25 S.Ct. 690, 198 U. 
S. 392, 49 L.Ed. 1097. 

N.Y.—People v. Glynn, 87 N.B. 434, 
194 N.T. 387. 

In re Tiffany, 30 N.Y.S. 494, 80 
Hun 486. 

Submission to commerce clause by 

excluding from franchise tax stat¬ 
ute foreign corporations exclusively 
engaged in interstate or foreign com¬ 
merce does not violate equal protec¬ 
tion clause. 

U.S.—Matson Nav. Co. v. State Board 
of Equalization, Cal., 56 S.Ct. 553, 
297 U.S. 441, 80 L.Ed. 791, rehear¬ 
ing denied 56 S.Ct 666, 297 U.S. 728, 
80 L.Ed. 1011. 

32. Ala.—Atlantic Coast Line Ry. 
Co. v. State, 85 So. 424, 204 Ala. 
80. 

Va.—^Virginia Electric & Power Co. 
V. Commonwealth, 194 S.E. 775, 
169 Va. 688. 

12 C.J. p 1154 note 50. 

Dight, water, and Ice business 

Corporations engaged in the light, 
water, and ice businesses may be 
taxed differently than corporations 
engaged merely in the light and wa¬ 
ter businesses or either of them. 
Tex.—Gulf States Utilities Co. v. 
State, Civ.App., 46 S.W.2d 1018, er¬ 
ror refused. 
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falls equally on all who are in the same circum¬ 
stances being valid.The state may make any 
reasonable classification of corporations.^^*^ The 
application of a statute imposing a corporation 
franchise tax to a corporation exempt from the 
payment of an occupational license tax is not a 
denial of equal protection.34 However, a tax im¬ 
posed merely because the taxpayer is a corporation 
and not justified by any difference in the source of 
its income or the character of the property em¬ 
ployed is an unlawful discrimination.^^ Also, it 
has been held that the provisions of a proposed act 
whereby the property of a corporation would be 
taxed on a different and more favorable basis than 
that on which similar property of other owners 
would be taxed are invalid.^^-^ 

The franchises and property of one corporation 
may not be assessed at a different rate or by a 
different method than other corporations of the 
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same class,^^ nor may a classification of corpora¬ 
tions for tax purposes be unreasonable or arbi- 
trary.s*^ However, a statute imposing a higher 
franchise tax on corporations making a profit than 
on those operating at a loss is not unconstitu¬ 
tional and a tax may be greater on one corpo¬ 
ration than on another owing to a difference in 
the methods of issuing stock.39 Where not all of 
the authorized stock has been issued, classification 
of a foreign corporation cannot reasonably be based 
on authorized capital stock and a law provid¬ 
ing for payment of a fixed fee by corporations with 
no-par value stock and requiring others to pay a 
tax based on outstanding capital stock and surplus 
is invalid. 

Nevertheless, the difference between par value 
stock and no-par value stock constitutes ample basis 
for classification for excise tax purposes,^^ and a 
statute declaring that, for purpose of fixing the li- 


Sabsidiary corporations 

Act providing that subsidiary cor¬ 
porations will not be permitted to de¬ 
duct accounts and bills payable to 
parent corporation from accounts and 
bills receivable for purposes of as¬ 
sessment is not invalid, although all 
other taxpayers, Including corpora¬ 
tions, were permitted to offset cred¬ 
its. 

La.—Armour & Co. v. Board of State 
Affairs, 101 So. 13, 15, 156 La. 
661. 

ValTiation ecLxial to par value of stock 

‘Statute requiring public utility 
companies occupying streets to pay 
tax on valuation equal to par value 
of capital stock was not invalid. 

XJ.S.—Honolulu Rapid Transit Co. v. 
Wilder, C.C.A.Hawaii, 36 F.2d 159. 

33. U.S.—Bamsdall Oil Co. of Cal¬ 
ifornia V. Merriam, D.C.Cal., 8 F. 
Supp. 185. 

Hawaii.—^Honolulu Rapid Transit Co. 

V. Wilder, 30 Hawaii 685. 

La.—^Armour & Co. v. Board of State 
Affairs, 101 So. 13, 156 La. 661. 

Pa.—^Hammermill Paper Co. v. City 
of Erie, 02 A.2d 422, 372 Pa. 85. 
certiorari denied 73 S.Ct 831, 345 
U.S. 940, 97 L.Ed. 1367. 

33.5 Va.—^Langston v. City of Dan¬ 
ville, 54 S.E.2d 101, 189 Va. 603— 
Caskey Baking Co. v. Common¬ 
wealth, 10 S.E.2d 535, 176 Va. 170, 
affirmed Caskey Baking Co. v. 
Commonwealth of Va., 61 S.Ct. 881, 
313 U.S. 117, 85 L.Ed. 1223. 

34. La.—State v. Caldwell Sugars, 
169 So. 526, 185 La. 503. 

35. U.S.—Quaker City Cab Co. v. 
Commonwealth of Pennsylvania, 
Pa., 48 S.Ct. 553, 277 U.S. 389, 72 
L.Ed. 927. 

Garysburg Mfg. Co. v. Pender 
County, D.C.N.C., 42 F.2d 600. 


Kan.—Mt. Hope Cemetery Co. v. 

Pleasant, 32 P.2d 500, 139 Kan. 417. 
N.D.—Gamble-Robinson Fruit Co. v. 
Thoresen, 204 N.W. 861, 63 N.D. 28, 
42 A.L.R. 1039. 

35.5 Mass.—In re Opinion of the 
Justices, 126 N.E.2d 795. 

36. U.S.—Raymond v. Chicago Edi¬ 
son Co., Ill., 28 S.Ct. 14, 207 U.S. 
42, 52 L.Ed. 90—^Raymond v. Chi¬ 
cago Union Tract. Co., Ill., 28 S.Ct 
7, 207 U.S. 20, 62 L.Ed. 78, 12 Ann. 
Cas. 757. 

In re Chicago Rys. Co., C.A.I11., 
175 P.2d 282, certiorari denied 70 
S.Ct 94, 338 U.S. 860, 94 L.Ed, 621. 

37. U.S.—Southwestern Bell Tele¬ 
phone Co. V. Middlekamp, D.C.Mo., 
1 F.2d 663. 

Separate classification held. Justified 

(1) Corporations which purchase 
the assets of other corporations and 
continue their business. 

N.T.—People ex rel. Salisbury Axle 
Co. V. Lynch, 181 H.E. 460, 269 
H.T. 228. 

(2) Corporations owning oil and 
gas properties. 

Cal.—Fullerton Oil Co. v. Johnson, 
39 P.2d 796„ 2 Cal.2d 162. 

38. Va.—^Virginia Electric & Power 
Co. V. Commonwealth, 194 S.E. 775, 
169 Va 688. 

39. U.S.—Kew York, N. H. & H. R. 
Co. V. U. S., C.C.A.Conn., 269 F. 
907. 

40. U.S.—^Air-Way Electric Appli¬ 
ance Corporation v. Day, Ohio, 45 
S.Ct 12, 266 U.S. 71, 69 L.Ed. 169. 

Ill.—O’Gara Coal Co. v. Emmerson, 
166 N.E. 814, 326 Ill. 18. 

Mo.—Montgomery Ward & Co. v. 
Becker, 69 S.W.2d 674, 334 Mo. 789, 
certiorari denied Becker v. Mont¬ 
gomery Ward & Co., 55 S.Ct 71, 
293 U.S. 659,, 79 L.Ed, 660. , 
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Mont.—Chicago, M., St. P. & P. R. 
Co. V. Harmon, 295 P. 762, 89 
Mont 1. 

W.Va.—State v. Azel Meadows Real¬ 
ty Co., 150 S.E. 378, 108 W.Va. 118. 
Wis.—State v. Dammann, 224 N.W. 
139, 198 Wis. 265. 

41. U.S.—Southwestern Bell Tele¬ 
phone Co. V. Middlekamp, D.C.Mo., 
1 P.2d 563. 

In Missouri, where the federal 
case cited to the text arose, in view 
of the holding in St. Louis-San Fran¬ 
cisco Ry. Co. V. Middlekamp, Mo., 
41 S.Ct 489, 256 tJ.S. 226, 65 L.Ed. 
905, that the statute considered in 
the Southwestern Bell Telephone Co. 
case, supra, will not be construed to 
deny equal protection until there is 
a decision of the state court giving 
it that effect, it was held by the 
state supreme court that every cor*- 
poration organized for profit (except 
some expressly excepted) is subject 
to tax on the same basis, so that the 
tax is uniform and affords equal pro¬ 
tection of the laws. 

Mo.—State v. Freehold Inv. Co., 264 
S.W. 702, 306 Mo. 88. 

42. U.S.—People of State of New 
York V. Latrobe. Del., 49 S.Ct. 377, 
279 U.S. 421. 73 L.Ed. 776, 65 A.L. 
R. 1341, rehearing denied 60 S.Ct. 
79—^Roberts & Schaefer Co. v. Em¬ 
merson, Ill., 46 S.Ct. 375, 271 U.S. 
50, 70 L.Ed. 827, 45 A.L.R. 1495. 

Fla.—Gray v. Central Florida Lum¬ 
ber Co., 140 So. 320, 104 Fla. 446, 
rehearing denied 141 So. 604, 104 
Fla 446, and certiorari denied Cen¬ 
tral Florida Lumber Co. v. Gray, 
53 S.Ct 84, 287 U.S. 634, 77 L.Ed. 
549. 

N.M.—Southern Pac. Co. v. State 
Corporation Commission of New 
Mexico, 72 P.2d 16, 41 N.M. 566. 
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cense fee or franchise tax, no-par value stock shall 
be valued at a specified amount,^3 or shall be taken 
at value received therefor at issuance,or shall 
be taxed at a stated sum per share,^5 is not a denial 
of equal protection. 
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The amount of the tax may be graduated accord¬ 
ing to the amount or size of property or business 
adopted as the standard of measurement for the 
purpose of computation,and the statute may pro¬ 
vide for minimum and maximum amounts^*^ or au- 


43, TT.S.—International Shoe Co. v. 
Shartel, Mo., 49 S.Ct. 380, 279 U.S. 
429, 73 Li.Ed. 781, rehearing denied 
50 S.Ct. 79—Roberts & Schaefer 
Co. V. Emmerson, Ill, 46 S.Ct. 376, 
271 U.S. 60, 70 L.Ed. 827, 45 A.L.R. 
1495. 

Mass.—^American Uniform Co. v. 
Commonwealth, 129 N.E. 622, 237 
Mass. 42. 

Computation, based on value 

The computation of annual fran¬ 
chise tax of foreign corporation on 
par value of stock if stock had a par 
value, and on basis of one hundred 
dollars per share if the capital and 
surplus of corporation with nonpar 
stock equaled or exceeded one hun¬ 
dred dollars and on proportion of 
capital and surplus allocated to state 
if capital and surplus of nonpar 
stock was less than one hundred dol¬ 
lars per share, was not violative of 
equal protection clause. 

Kan.—Champlin Refining Co. v. Ryan, 
75 P.2d 245, 147 Kan. 160, certio¬ 
rari denied 58 S.Ct. 1056, 304 U.S. 
549, 82 L.B<1 1521. 

Specifying presumed value 
Statute imposing excise tax in na¬ 
ture of filing fee on corporations and 
specifying presumed value of no-par 
value stock is valid Irrespective of 
provision that presumed value may 
be rebutted, 

Fla.—Gray v. Central Florida Lum¬ 
ber Co., 140 So, 320, 104 Fla. 446, 
rehearing denied 141 So. 604, 104 
Fla. 446, and certiorari denied Cen¬ 
tral Florida Lumber Co. v. Gray, 
53 S.Ct. 84, 287 U.S. 634, 77 L.Ed. 
549. 

44, U.S.—Southern Realty Corpora¬ 
tion V. McCallum, C.C.A.Tex., 65 
F.2d 934, certiorari denied Southern 
Realty Corporation v. Heath, 64 S. 
Ct 127, 290 U.S. 692, 78 L.Ed. 596. 

45, U.S.—^People of State of New 
York V. Latrobe, Del., 49 S.Ct. 377, 
279 U.S. 421, 73 L.Ed, 776, 65 A.L. 

R. 1341, rehearing denied 50 S.Ct. 
79. 

N.T.—^People ex rel. D. W. Griffith, 
Inc., V. Loughman, 164 N.E. 253, 
249 N.Y. 369. 

46, U.S.—^Republic Acceptance Cor¬ 
poration V. De Land, D.C.Mich., 275 
F. 632. 

Cal.—Butler Bros. v. McColgan, 111 
P.2d 334, 17 Cal.2d 664, affirmed 62 

S. Ct 701, 316 tr.S. 501, 86 L.Ed. 991. 
Mich.—^In re Detroit & Windsor Fer¬ 
ry Co., 205 N.W. 102, 232 Mich. 574. 

Tenn.—Camden Fire Ins. Ass’n v. 
Haston, 284 S.W, 906, 153 Tenn. 
675, I 


Premiums received 

Taxation on premiums received 
from business done in the state by 
a foreign Insurance company is valid. 
Mo.—Massachusetts Bonding & Ins. 

Co. v. Chom, 201 S.W. 1122, 274 
. Mo. 15. 

Apportionment 

(1) Apportionment of foreign cor- 
po-ratlon’s entire net income in com¬ 
puting state franchise tax is not un¬ 
constitutional. 

U.S.—^Ford Motor Co. v. Beauchamp, 
Tex., 60 S.Ct. 273, 308 U.S. 331, 
84 L.Ed. 304, rehearing denied 60 
S.Ct. 385, 308 U.S. 640, 84 L.Ed. 
531. 

S. S. Kresge Co. v. Bennett, D.C. 
N.Y., 61 F.2d 353, affirmed 53 S. 
Ct. 13, 287 U.S. 565, 77 L.Ed. 498. 

United Advertising Corporation 
V. Lynch, D.C.N.Y., 1 F.Supp. 302, 
affirmed, C.C.A., 63 F.2d 243. 

N.Y.—^R. T. French Co. v. Lynch, 251 
N.Y.S. 418, 233 App.Div. 178. 

(2) So, a statute imposing fran¬ 
chise tax on corporations based on 
that proportion of stock, surplus and 
undivided profits, plus bonds matur¬ 
ing one year or more from date 
which gross receipts from local busi¬ 
ness bear to total gross receipts, is 
within legislative power and not ar¬ 
bitrary, notwithstanding failure to 
provide for deduction of losses of 
capital, and although foreign corpo¬ 
rations have until end of tax year to 
make first year’s report and pay. 
U.S.—Southern Realty Corporation 

V. McCallum, C.C.A.Tex., 65 F.2d 
934, certiorari denied Southern 
Realty Corporation v. Heath, 64 
S.Ct 127, 290 U.S. 692, 78 L.Ed. 
596. 

(3) In assessing excise and fran¬ 
chise taxes on foreign corporation do¬ 
ing business in state, all that is re¬ 
quired for protection of taxpayer is 
that assessment be fairly calculated 
to assign to state only that portion 
of net income and net worth reason¬ 
ably attributable to business done in 
state, and it is only when applica¬ 
tion of statutory formulae results in 
arbitrary and palpably dispropor¬ 
tionate allocation to state of Income 
actually earned in other states or 
net worth actually employed outside 
borders of taxing state that there Is 
violation of Fourteenth Amendment. 
Tenn.—Crane Co. v. Carson, 234 S.W. 

2d 644, 191 Tenn. 363, certiorari 
denied 71 S.Ct 282, 340 U.S. 906, 
96 L.Ed. 655. 

(4) Applying the three-factor 
formula of property, payroll and 
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sales by state franchise tax com¬ 
missioner in apportionment of Cali¬ 
fornia corporation's unitary business 
within and without the state for 
franchise tax purposes did not oper¬ 
ate to tax extraterritorial values in 
violation of equal protection of law. 
Cal.—^E1 porado Oil Works v. Mc- 
Colgan, 216 P.2d 4, 34 Cal.2d 731, 
appeal dismissed 71 S.Ct. 52, 340 U. 
S. 801, 95 L.Ed. 589, rehearing de¬ 
nied 71 S.Ct 193, 340 U.S. 885, 95 
L.Ed. 642. 

Borrowed capital 

(1) Inclusion by state in franchise 
tax on borrowed capital of an open 
account and of losses by corporation 
for certain years does not deny equal 
protection where corporation had is¬ 
sued insignificant amount of capital 
stock and used as its capital the 
money due by it to another corpo¬ 
ration, and statutes did not allow 
any deduction for losses in comput¬ 
ing corporate franchise tax. 

La.—State v. Banana Selling Co., 170 
So. 30, 185 La. 668, 107 A.L.R. 1298. 

(2) Under statute imposing cor¬ 
poration franchise tax, entire amount 
of borrowed or additional capital 
used by corporation in its business 
and not the amount only by which 
such borrowed capital exceeds capital 
stock, surplus and undivided profits 
must be added to capital stock, sur¬ 
plus and undivided profits to de¬ 
termine basis for computing corpo¬ 
ration franchise tax, and hence stat¬ 
ute does not deny equal protection of 
the laws by discriminating arbitrari¬ 
ly against corporations having bor¬ 
rowed capital in excess of capital 
stock, surplus and undivided profits. 
La.—State v. Mayer Sugar & Molas¬ 
ses Co., 16 So.2d 261, 204 La. 742. 

Nature of tax 

Statute imposing franchise tax on 
corporation based on annual net in¬ 
come for privilege of exercising its 
franchise in state imposes tax on 
business conducted by trustee and 
not on trustee, and hence statute 
was not unconstitutional as attempt¬ 
ing to deprive trustee and beneficia¬ 
ries of their property without equal 
protection. 

N.Y.—City Bank Farmers Trust Co. 
V. Graves, 3 N.E.2d 612, 272 N.Y. 

1 . 

47- U.S.—^Republic Acceptance Cor¬ 
poration V. De Laud, D.C.Mich., 275 
F. 632. 

Mich.—^Union Steam Pump Sales Co. 
V. Deland, 185 N.W. 353, 216 Mich. 
261, 
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thorize the tax commission to make equitable ad- 
justments.^s An act providing that a mortgage 
shall be treated as an interest in the property af¬ 
fected thereby, and the amount deducted from the 
value of the property assessed against the mort¬ 
gagor, has been declared void for exempting rail¬ 
roads and other quasi-public corporations from its 
scope but the constitutional guaranty of equal 
protection of the laws is not contravened by the 
imposition of a property tax on shares of stock in 
a foreign corporation owjied by a domestic corpora- 
tionSO or a tax on domestic corporations in respect 
of the stock held by them in other domestic corpo¬ 
rations.®^ 
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Foreign und domestic corporations. Greater or 
different taxes may be imposed on foreign than on 
domestic corporations as a condition of their ad¬ 
mission to the state but such a license or tax 
may be unconstitutional if in other respects it op¬ 
erates as a denial of the equal protection of the 
laws,®3 as in the case of a tax based solely on au¬ 
thorized capital stock,regardlbs of whether it is 
called a filing fee or a privilege tax,®® although in 
the absence of discrimination against such corpora¬ 
tion or in favor of other corporations similarly situ¬ 
ated, a tax on a foreign corporation transacting no 
business within the state but owning the entire 
capital stock of other such corporations operating 


48- U.S.—United Advertising Corpo¬ 
ration V. Lynch, C.C.A.N.Y., 63 F. 
2d 243. 

Tenn.—Great Atlantic & Pacific Tea 
Co. V. McCanless, 157 S.W.2d 843, 
178 Tenn. 354. 

49. U.S.—Santa Clara County v. 
Southern Pac. R. Co., C.C.Cal., 18 
F. 385, affirmed 6 S.Ct. 1132, 118 

U. S. 394, 30 L.Ed. 118—In re Rail¬ 
road Tax Cases, C.C.Cal., 13 F. 722, 
8 Sawy. 238, appeal dismissed 6 
S.Ct. 317, 116 U.S. 138, 29 L.Ed. 
589. 

50. Mass.—^Bellows Falls Power Co. 

V. Commonwealth, 109 N.E. 891, 
222 Mass. 51. 

Pa.—'Commonwealth v. J. G. Brill 
Co., 134 A. 441, 287 Pa. 59. 

51. U.S.—Ft. Smith Lumber Co. v. 
State of Arkansas ex rel. Arhuckle, 
Ark., 40 S.Ct. 304, 251 U.S. 532, €4 
L.Ed. 396. 

52. U.S.—Lincoln Nat. Life Ins. Co. 
V. Read, Okl., 65 S.Ct. 1220, 325 
U.S. 673, 89 L.Ed. 1861—^Atlantic 
Refining Co. v. Commonwealth pf 
Virginia, Va., 58 S.Ct. 75, 302 U. 
S. 22, 82 L.Ed. 24—^Hanover Fire 
Ins. Co. V. Carr, Ill., 47 S.Ct. 179, 
272 U.S. 494, 71 L.Ed. 372, 49 A.L.R. 
713, conformed to Hanover Fjre 
Ins. Co. V. Harding, 158 N.E. 849, 
327 Ill. 590—Cheney Bros. Co. v. 
Commonwealth of Massachusetts, 
Mass., 38 S.Ct. 295, 246 U.S. 147, 
62 L.Ed. 632. 

Cudahy Packing Co. v. Hinkle, 
D.C.Wash., 24 P.2d 124, reversed on 
other grounds 49 S.Ct. 204, 278 U. 
S. 460, 73 L.Ed. 454. 

Air-Way Electric Appliance Cor¬ 
poration V. Archer, D.C.Ohio, 279 
F. 878, reversed on other grounds 
Air-Way Electric Appliance Cor¬ 
poration V. Lay, 45 S.Ct. 12, 266 
U.S. 71, 69 L.Ed. 169. 

Mass.—International Paper Co. v. 
Commonwealth, 117 N.E. 246, 228 
Mass. 101, reversed on other 
grounds International Paper Co. v. 
Commonwealth of Massachusetts, 
38 S.Ct. 292, 246 U.S. 135, 62 L.Ed. 
624, Ann.Cas.l918C 617. 


'^^V’.Va.—State v. Azel Meadows Real¬ 
ty Co., 150 S.E. 378, 108 W.Va. 118. 
12 C.J. p 1155 note 53^37 C.J. p 
206 nate 77. 

Increased tax 

(1) Statute imposing increased ex¬ 
cise taxes on foreign corporations, 
but not on domestic corporations, 
does not deny eaual protection of 
laws to foreign corporation which 
had previously acquired land, in the 
absence of proof that such land was 
not salable at reasonable price. 

U.S.—Cheney Bros. Co. v. Common¬ 
wealth of Massachusetts, Mass., 38 
S.Ct 295, 246 U.S. 147, 62 L.Ed. 
632. 

(2) Where a foreign insurance cor¬ 
poration was licensed to do busi¬ 
ness in state on condition that it pay 
all taxes and fees imposed by law and 
that a refusal to pay should forfeit 
the license, neither existing con¬ 
stitutional provision imposing, nor 
subsequent statute increasing, local 
gross premium tax on foreign insur¬ 
ance companies, payable at end of 
license year, denied such corporation 
equal protection of the laws, al¬ 
though ho such tax was imposed on 
domestic insurance corporations. 

US.—Lincoln Nat. Life Ins. Co. v. 

Read, Okl., 65 S.Ct. 1220, 325 U.S. 
673, 89 L,Ed. 1861. I 

(3) Where at time of adipission; 
of foreign corporation to do business 
in state, statute provided that in case 
of increase of stock, corporation 
would be required to pay additional 
fees based on that portion of in¬ 
crease of its authorized capital stock 
used or to be used in state, additional 
fee imposed on foreign corporation 
on its increase of capital stock did 
not deny the corporation equal pro¬ 
tection of laws. 

Mich.—^Montgomery Ward & iCo. v. 
Warner, 20 N.W.2d 127, 312 Mich. 
117. 

Acts held nondiscrlminatory 

(1) Statute imposing tax on net 
receipts of foreign corporation, con¬ 
strued as requiring such receipts to 
be treated as other personalty, with 
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same reduction of assessment for 
equalization and debasement. 

Ill.—Hanover Fire Ins. Co. v. Hard¬ 
ing, 158 N.E. 849, 327 Ill. 590. 

(2) Acts relative to assessment 
and taxation of credits. 

La.—Bemis Bro. Bag Co. v. Louisi¬ 
ana Tax Commission, 103 So. 337, 
168 La. 1. 

(8) Refusal to allow foreign cor¬ 
poration to deduct debt owed resi¬ 
dent creditor from intangible prop¬ 
erty taxable by city was not an un¬ 
constitutional denial of equal pro¬ 
tection of the laws as depriving for¬ 
eign corporation of a tax advantage 
accorded to domestic corporations. 
N.J.—City of Newark v. Household 
Finance Corp., 12 A.2d 899, 18 N. 
J.Misc. 296. 

(4) Various other acts have been 
held nondiscriminatory* 

Pa.—Commonwealth v. Ford Motor 
Co., 38 A.2d 329, 350 Pau 236, ap¬ 
peal dismissed 66 S.Ct. 857, 324 
U.S. 827, 89 L.Ed. 1394, rehearing 
denied 65 S.Ct. 1012, 324 U.S. 890, 
89 L.Ed. 1437. 

Commonwealth v. American Gas 
Co., Com.Pl., 54 Dauph.Co. 115, af¬ 
firmed 42 A.2d 161, 352 Pa. 113— 
Commonwealth v. Charles S. Wal¬ 
ton & Co., Com.Pl., 53 Dauph.Co. 
279—Commonwealth v. Quaker 
Oats Co., Com.Pl., 62 DauphCo. 
406, affirmed 38 A.2d 325, 360 Pa. 
253, appeal dismissed 65 S.Ct. 857, 
324 U.S. 827, 89 L.Ed. 1395, re¬ 
hearing denied 65 S.Ct. 1012, 324 
U.S. 890, 89 L.Bd. 1437. 

53. US.—^Bethlehem Motors Corpo¬ 
ration V. Flynt, N.C., 41 S.Ct. 571, 
256 U.S. 421, 65 L.Ed. 1029. 

Pa.—Commonwealth v. Philadelphia 
Elec. Co., Com.Pl., 48 Dauph.Co. 
110 . 

37 C.J. p 207 note 80. 

64. US.—^Air-Way Electric! Appli¬ 
ance Corporation v. Lay, Ohio, 45 
S.Ct. 12, 266 U.S. 71, 69 L.Ed. 169. 
Cal.—^Perkins Mfg, Co. v. Jordan, 254 
P. 661, 200 Cal. 667. 

55. Cal.—^Perkins Mfg. Co. v. Jor¬ 
dan, supra* 
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both within and without the state is not invalid. 
The amount of taxes paid by a foreign corporation 
and a similar domestic corporation need not be 

mathematically equivalent.55.io 

The rule does not permit imposing on a foreign 
corporation which has already established a per¬ 
manent business within the state taxes of a more 
burdensome character than those imposed on do¬ 
mestic corporations for the same privilege,56 al¬ 
though the tax is void only when the new burden is 
one not placed on domestic corporations,56.5 and 
where the tax is not a tax in addition to one already 
imposed but is a new tax bringing foreign corpora¬ 
tions up to the same plane of taxation as domestic 
corporations, it is not invalid.56.io a state does not 
surrender or abridge its power to revise its tax 


CONSTITUTIONAL LAW § 527 

system or rates by merely licensing a foreign cor¬ 
poration to engage in business or acquire property 
within its limits.57 A tax on foreign corporations 
doing business in the state equal to the tax placed 
by the foreign state on the corporations of the state 
passing the statute is not a denial of equal protec¬ 
tion of the laws, 58 even though such rate is greater 
than that imposed on domestic corporations.5 9 
Moreover, refusal to grant a foreign corporation 
authority to engage in intra-state business is not a 
denial of equal protection where the company could 
organize a domestic corporation to do such business 
and then merge with the domestic corporation.®® 

A domestic corporation may be subjected to a 
particular kind of tax to which a foreign corpora¬ 
tion is not subject, 61 and a statute requiring do- 


55.6 La.—^Arkansas Fuel Oil Corp. 
V. Fontenot, 72 So.2d 465, 225 La. 
166, appeal dismissed 75 S.Ct. 46, 
348 U.S. 804, 99 L.Ed. 635. 

55.10 Pa.—In re Pennsylvania Co. 
for Insurances on Lives and Grant¬ 
ing* Annuities, 27 A.2d 67, 345 Pa. 
130. 

56. U.S.—^Hanover Fire Ins. Co, v. 
Carr, Ill., 47 S.Ct. 179, 272 U.S. 
494, 71 L.Ed. 372, 49 A.L.R, 713, 
conformed to Hanover Fire Ins. 
Co. V. Harding, 168 N.E. 849, 327 
Ill. 690. 

National Savings & Loan Ass’n 
V. Gillis, D.aidaho, 35 F.2d 386, 
reversed on other grounds Ver¬ 
mont Loan & Trust Co. v. Gillis, 
51 S.Ct, 19, 282 U.S. 796, 75 L.Ed. 
717, and New World Life Ins. Co. 
V. Gillis, 61 S.Ct 19. 282 U.S. 796, 
76 L.Ed. 717—Sneed v. Shaffer Oil 
& Refining Co., C.C.A.Okl., 35 F.2d 
21 . 

Leecraft v. Texas Co., C.C.A.Okl., 
281 F. 918, error dismissed 43 S. 
Ct 699, 262 U.S. 732, 67 L.Ed. 1205. 
Mich.—Cleveland-Cliffs Iron Co. v. 
State of Mich., Dept, of Revenue, 
46 N.W.2d 46, 329 Mich. 225. 

Mont.—State v. North Am. Car Corp., 
164 P.2d 161. 

N.T.—People ex rel. Terminal & 
Town Taxi Corporation v. Walsh, 
195 N.T.S. 184, 202 App.Div. 651. 
Pa.—^In re Personal Property Tax 
of Girard Trust Co. for the* Year 
1937, 3 A.2d 252, 333 Pa. 129. 

Commonwealth v. Columbia Gas 
& Elec. Corp., Com.Pl., 47 Dauph. 
Co. 133. 

12 C.J. p 1155 note 56. 

Burden of sliowlug discrimbiatloii 

Where tax was alleged to be an un¬ 
reasonable discrimination but full 
situation was not shown by party 
making allegation, alleged discrim¬ 
ination could not be sustained. 

U.S.—Concordia Fire Ins. Co. v. Peo¬ 
ple of State of Illinois, Ill., 64 

16A C.J. S.—27 


S.Ct. 830, 292 U.S. 635, 78 L.Ed. 1 
1411. 

Notes or accounts receivable 

(1) Where foreign corporations 
which were authorized to do busi¬ 
ness in Ohio maintained in other 
states the general offices from which 
they controlled and conducted all 
their business operations, and where 
notes and accounts receivable were 
derived by the corporations from in¬ 
terstate shipments originating in 
Ohio, the action of the state of Ohio 
in subjecting the notes and accounts 
receivable to ad valorem tax, while 
exempting the notes and accounts re¬ 
ceivable of residents and domestic 
corporations, denied equal protection 
of the law, notwithstanding reciproc¬ 
ity provisions under which other 
states were permitted to tax the in¬ 
tangibles of Ohio corporations. 

U.S.—Wheeling Steel Corp. v. Glan- 
der, Ohio, 69 S.Ct. 1291, 337 U.S. 
562, 93 L.Ed. 1544. 

.(2) It has been held, however, that 
where a nonresident corporation be¬ 
came owner of accounts receivable 
arising out of business conducted in 
municipality in state, such credits 
had a tax situs in the municipality, 
so that the enforcement of a tax 
on the credits would not be contrary 
to the constitutional guaranty of 
equal protection of the law, not¬ 
withstanding credit of customers 
may have been passed on and books 
of account kept by corporation out¬ 
side the state. 

Ga.—Parke, Davis & Co. v. City of 
Atlanta, 36 S.E.2d 773, 200 Ga. 296, 
163 A.L.R. 976. 

56.5 Md.—Seaboard Commercial 
Corp. V. State Tax Commission, 
29 A.2d 294, 181 Md. 234. 
mcome tax against shareholders 
Statute imposing a tax on capital 
stock of foreign finance corporation 
doing business in the state did not 
violate Fourteenth Amendment, in 
that under state income tax, divi- 
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dends from stock of a foreign finance 
company were taxed to resident 
shareholders while those of domestic 
finance corporations were not, since 
income tax is levied against income 
of shareholders and not against the 
corporation. 

Md.—Seaboard Commercial Corp. v. 

State Tax Commission, supra. 
Capital stock tax 

Md.—Seaboard Commercial Corp. v. 

State Tax Commission, supra. 

56.10 Pa.—Commonwealth v. Coluro- 
bia Gas & Elec. Corp., 8 A.2d 404, 
336 Pa. 209, 131 A.L.R. 927. 

57. U.S.—Cheney Bros. Co. v. Com¬ 
monwealth of Massachusetts, 
Mass., 38 S.Ct. 295, 246 U.S. 147, 
62 L.Ed. 632. 

58. Ill.—Pacific Mut. Life Ins. Co. 
of California v. Lowe, 188 N.E. 436, 
354 Ill. 398, 91 A.L.R. 788. 

37 C.J. p 207 note 81. 

56. Ill.—^Home Ins. Co. v. Swigert, 
104 Ill. 653. 

60. VSL —Railway Express Agency v. 
Commonwealth, 150 S.E. 419, 153 
Va. 498, affirmed 61 S.Ct. 201, 282 
U.S. 440, 75 L.Ed. 450, 72 A.L.R. 
102 . 

61. U.S.—Northwestern Mut. Life 
Ins. Co. V. State of Wisconsin, 
Wis., 38 S.Ct. 444, 247 U.S. 132, 
62 L.Ed. 1025. 

Colo.—Colorado, etc., R. Co. v. Peo¬ 
ple, 166 P. 1095. 

Mich.—^In re Truscon Steel Co., 224 
N.W. 653, 246 Mich. 174. 

Mo.—Stouffer v. Crawford, 248 S.W. 
581. 

Wash.—Spokane International Ry. 
Co. V. State, 299 P. 362, 162 Wash. 
395. 

Value of stock 

Assessment against domestic cor¬ 
poration, for amount which its paid- 
up capital stock exceeds aggregate 
values of its real and personal prop¬ 
erty and amount of its total indebt- 
I edness, does not deny to it the equal 
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mestic corporations to pay license fees based on their 
entire capital stock while basing the fees of foreign 
corporations on the proportion of stock represented 
by their business within the state is not a denial 
of equal protection to the fonner.62 

A classification of corporations doing a similar 
business into domestic and foreign corporations 
without apparent reason violates the equal protec¬ 
tion clause.®^ Interpreting a statutory provision 
which gives a group of affiliated foreign corpora¬ 
tions the right to be assessed on their combined 
net income if they have filed a consolidated re¬ 
turn of such income to the federal government, as 
applying to foreign corporations only where the 
entire group filing the return is doing business in 
the state, does not violate the constitutional guar¬ 
anty,®^ a classification, under the statute, of for¬ 


eign corporations to include only those doing busi¬ 
ness in the state which constitute the entire group 
not being irrational.®® Equal protection is denied 
by a classification which exempts from payment of 
a privilege tax holding corporations whose* sub¬ 
sidiaries pay a tax and denies the exemption to a 
holding corporation with foreign subsidiaries which 
do not make tax returns in the state.®® 

§ 528. -Taxes on Railroads 

Without violating the equal protection clause, rules 
of taxation for railroads different from those for concerns 
engaged in other lines of business may be prescribed. 

Different rules of taxation for railroad companies 
than for concerns engaged in other lines of busi¬ 
ness®*^ may be prescribed without violating the 
equal protection clause. Accordingly, a state may 
levy special taxes on railroads,®® tax railroads at a 


protection of laws, althougrh all its 
tangible property is located outside 
the state. 

N.D.—G-rand Forks County v. Cream 
of Wheat Co., 170 N.W. 863, 41 N. 
D. 330, affirmed 40 S.Ct. 668, 263 

U. S. 325, 64 L.Ed. 931. 

62. Wash.—Spokane International 
Ry. Co. V. State, 299 P. 362, 162 
Wash. 395. 

63. U.S.—^National Savings & Lroan 
Ass*n V. Gillis, D.C.Idaho, 36 P.2d 
386, reversed on other grounds 
Vermont Loan & Trust Co. v. Gil- 
lis, 61 S.Ct. 19, 282 U.S. 796, 75 L. 
Ed. 717, and New World Life Ins. 
Co. V. Gillis, 61 S.Ct. 19, 282 US. 
796, 76 L.Ed. 717. 

64. Mass.—A. C. Lawrence Leather 
Co. V. Commonwealth, 160 N.E. 851, 
254 Mass. 609. 

65. Mass.—^A. C. Lawrence Leather 
Co. V. Commonwealth, supra. 

66. Utah,—^Pirst Security Corpora¬ 
tion of Ogden v. State Tax Com¬ 
mission, 63 P.2d 1062, 91 Utah 101. 

67. U.S.—Nashville, C. & St. L. Ry. 

V. Browning, Tenn., 60 S.Ct. 968, 

310 U.S. 362; 84 L.Ed. 1254—Baker 
V, Druesedow, Tex., 44 S.Ct. 40, 
263 US. 137, 68 L.Ed. 212. 

Central R. Co. of New Jersey 
V. Martin, C.C.A.N.J., 115 P.2d 968, 
certiorari denied Lehigh Valley R. 
Co. V. Martin, 61 S.Ct, 943, 313 
US. 668, 85 L.Ed. 1527, Delaware, 
L. & W. R. Co. V. Martin, 61 S.Ct. 
943, 313 US. 568, 86 L.Ed. 1527, 
Erie R. Co. y. Martin, 61 S.Ct. 943, 
313 U.S. 668, 86 L.Ed. 16£7, New 
Jersey & N. Y. R. Co. v. Martin, 
61 S.Ct. 943, 313 U.S. 568, 8*6 L.Ed. 
1527, New York Cent. R. Co. v. 
Martin, 61 S.Ct. 943, 313 U.S. 568, 
86 L.Ed. 1527, New York & L. B. 
R. C6. V. Martin, 61 S.Ct 944, 313 
U.S. 568, 85 L.Ed. 152i7, 61 S.Ct 
1944, four cases, 313 uk 568, 85 


L.Ed. 1527, 61 S.Ct. 945, five cases, 
313 U.S. 568, 85 L.Ed. 1527, and 61 
S.Ct 946, three cases, 313 US. 
568, 85 L.Ed. 1627—Piedmont & 
N. Ry. Co. y. Query, D.C.S.C., 56 
F.2d 172. 

FtUl value 

Under Tennessee practice where¬ 
by county assessors have valued 
property other than that of public 
service corporations at far less than 
its true worth for purpose of* as¬ 
sessing ad valorem tax, and the Ten¬ 
nessee Railroad and Public Utilities 
Commission has assessed utility and 
railroad properties at full value, an 
interstate railroad was not denied 
equal protection of the laws in the 
assessment of its property where, ac¬ 
cording to railroad’s own claim, all 
the organs of the state were con¬ 
forming to a practice, systematic, 
unbroken for more than forty years, 
and questioned by railroad for the 
first time. 

US.—^Nashville, C, & St. L. Ry. v. 
Browning, Tenn., 60 S.Ct. 968, 310 
US. 362, 84 L.Ed. 1254. 

68. US.—Cincinnati, etc., R. Co. v. 
Kentucky, Ky., 6 S.Ct. 57, 115 U.S. 
321, 29 L.Ed. 414. 

N.Y.—^People ex rel. New York Cent. 
R. Co. V. Graves, 21 N.Y.S.2d 221, 
260 App.Div. 227, appeal denied 22 
N.Y.S.2d 536, 260 App.Div. 828, af¬ 
firmed 35 N.E.2d 929, 286 N.Y. 580. 
12 iC.J. p 1155 note 58. 

Gross receipts tax 

(1) Gross receipts tax, exacted for 
privilege of exercising franchise, 
does not deny equal protection of the 
law. 

US.—^New York Rapid Transit Cor¬ 
poration V. City of New York, N.Y., 
58 S.Ct. 721, 303 U.S. 573, 82 L.Ed. 
1024, rehearing denied 58 S.Ct. 939, 
304 US. 688, 82 L.Ed. 1548— 

Brooklyn & Queens Transit Corpo¬ 
ration V, City of New York, N.Y., 
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68 S.Ct. 721, 303 U.S. 573, 82 L.Ed 
1024. 

12 C.J. p 1155 note 58 [c]. 

(2) So, local laws imposing tax on 
gross income of street railroads did 
not deny equal protection on ground 
that taxicab operators paid smaller 
tax, or because trolley companies not 
operated within city limits were ex¬ 
empt; and the fact that the street 
railroad could not pass tax onto its 
customers and that it was losing 
money in its business did not render 
the tax unconstitutional. 

US.—Southern Boulevard R. Co. v. 
City of New York, C.C.A.N.Y., 86 
P.2d 633, certiorari denied 67 S. 
Ct. 932, 301 US. 703, 81 L.Ed. 
1357. 

(3) The inclusion by tax authori¬ 
ties of gross receipts from bus oper¬ 
ations conducted by street railway 
company in cities in which company 
did not operate street cars was not 
denial of equal protection of law 
on ground that two other companies 
operated busses In their respective 
cities and were not subject to same 
franchise tax, where neither of oth¬ 
er companies had a franchise as elec¬ 
tric railway corporation, but were 
other types of corporations differ¬ 
ently taxed. 

Va.—Virginia Elec. & Power Co. v. 
Commonwealth, 6 S.E.2d 680, 174 
Va. 316. 

Net operating income 

The railroad tax law of 1948 under 
which annual franchise tax is levied 
upon railroads operating within state, 
which tax is assessed upon net rail¬ 
way operating income of each sys- 
teiri, and under which a “system” 
includes companies the property of 
which is so operated as single util¬ 
ity by virtue of control, for which 
separate operating accounts are not 
maintained, as construed so that 
separate accounts proviso means sep- 
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higher rate than individuals,69 prescribe a special atic, and intentional assessment under a general tax 

method of assessment of the property of rail- law of railroads at a higher per cent of their real 

roads,70 and may even make subclassifications of value than other property,77 or of one railroad at 
railroads for the purpose of taxation,7t as, for ex- a higher per cent of its value than others, does con- 

ample, into steam and street railroads,72 or into sur- stitute a violation of the equal protection guar- 

face and sub-surface railroads.73 anty.78 

A statute which imposes a tax on railroads and 
at the same time excludes them from the benefit § 529. Licenses and License Taxes 
of the tax, however, is void;74 and while a denial a. In general 

of the equal protection of the laws does not result b. Classification in general 

from a mere mistake of judgment in the valuation c. Occupations and privileges of same 

of railroad property for taxation75 or from an as- class 

sessment at a lower value than that fixed by the d. Classification according to amount of 

railroad in its annual report,76 a deliberate, system- business or capital 


arate operating accounts of railroad 
which is truly separate and inde¬ 
pendent from standpoint of furnish¬ 
ing transportation service, does not 
violate equal protection clause. 

K.J.—Central R. Co. of New Jersey v. 
Director, Division of Tax Appeals 
of Dept, of Treasury, 83 A.2d 627, 8 
N.J. 15, appeal dismissed 72 S.Ct. 
557, 342 U.S. 936, 96 L.Ed. 697. 
Mileage tax 

Miss.—Yazoo & M. V. R. C. v. Board 
of Mississippi Levee Com’rs, 195 
So. 704, 188 Miss. 889, appeal dis¬ 
missed 61 S.Ct. 21, 311 U.S. 607, 
85 L,Ed. 384. 

69. U.S.—St Louis, I. M. & S. R, 
Co. V. Davis, C.CArk., 132 F. 629. 

Street railroads 

U.S.—Southern Boulevard R. Co. v. 
City of New York, C.C.A.N.Y., 86 
F.2d 633, certiorari denied 57 S.Ct 
932, 301 U.S. 703, 81 L.Ed. 1357. 
N.Y.—^New York Rapid Transit Cor¬ 
poration V. City of New York, 9 
N.E.2d 868, 276 N.Y. 258, followed 
in Brooklyn & Queens Transit Cor¬ 
poration V. City of New York, 11 
N.E.2d 293, 275 N.Y. 464, affirmed 
68 S.Ct 721, 303 U.S. 573, 82 L.Ed. 
1024, rehearing denied 68 S.Ct 
939, 304 U.S. 588, 82 L.Ed. 1648. 

70. U.S.—^Baker v. Druesedow, Tex., 
44 S.Ct 40, 263 U.S. 137, 68 L,Ed. 
212—Southern Ry. Co. v. Watts, 
N.C., 43 S.Ct. 192, 260 U.S. 519, 
67 L.Ed. 376. 

Lehigh Valley R, Co. of New 
Jersey v. Martin, C.C.AN.J., 100 
F.2d 139, certiorari denied 69 S.Ct 
592, 306 U.S. 651, 83 L.Ed. 1049, 
rehearing denied 69 S.Ct. 784, 306 
U.S. 669, 83 L.Ed. 1063, certio¬ 

rari denied Central R. Co. of New 
Jersey v. Martin, 69 S.Ct. 592, 306 
U.S. 651, 83 L.Ed. 1049, rehearing 
denied 59 S.Ct 784, 306 U.S. 670, 
83 L.Ed. 1063, certiorari denied 59 
S.Ct 692, 306 U.S. 651, 83 L.Ed. 
1049, rehearing denied 69 S.Ct. 785, 
306 U.S. 670, 83 L.Ed. 1063, certio¬ 
rari denied Delaware L. & W. R. 
Co. V. Martin, 69 S.Ct 593, 306 


U.S. 651, 83 L.Ed. 1049, rehear¬ 
ing denied 59 S.Ct 785. 306 U.S. 
670, 83 L.Ed. 1063, certiorari de¬ 
nied New York Cent R. Co. v. 
Martin, 59 S.Ct 593, 306 U.S. 651, 
83 L.Ed. 1049, rehearing denied 
59 S.Ct 785, 306 U.S. 670, 83 L.Ed. 
1063, certiorari denied New Jersey 
& N. Y. R. Co. V. Martin, 59 S.Ct. 
593, 306 U.S. 651, 83 L.Ed. 1049, 
rehearing denied 59 S.Ct 785, 306 

U. S. 670, 83 L.Ed. 1063, certiorari 
denied New York, S. & W. R. Co. v. 
Martin, 59 S.Ct. 593, 306 U.S. 651, 
83 L.Ed. 1049, rehearing denied 59 
S.Ct. 786, 306 U.S. 670, 83 L.Ed. 
1063, certiorari denied Erie R. Co. 

V. Martin, 59 S.Ct 593, 306 U.S. 651, 
83 L.Ed. 1049, rehearing denied 69 
S.Ct 785, 306 U.S. 670, 83 L.Ed. 
1063, certiorari denied Lehigh Val¬ 
ley R. Co. v. Martin, 59 S.Ct 693, 
306 U.S. 651, 83 L.Ed. 1049, rehear¬ 
ing denied 69 S.Ct 785, 306 U.S. 
670, 83 L.Ed. 1063. 

12 C.J. p 1155 note 60. 

Street railways 

U.S.—Puget Sound Power & Light 
Co. V. King County, Wash., 44 S. 
Ct 261, 264 U.S. 22, 68 L.Ed. 541. 

Tax on gross eamings 

(1) Statute imposing tax on rail¬ 
roads based on gross earnings is not 
in violation of equal protection 
clause, because of application to 
tonnage originating within state and 
carried with a single transportation 
charge, including dock service in 
another state. 

U.S.—G-reat Northern Ry, Co. v. State 
of Minnesota, Minn., 49 S.Ct. 191, 
278 U.S. 503, 73 L.Ed. 477. 

(2) With respect to constitutional¬ 
ity of statute itnposing lieu tax on 
railroads based on gross eamings, 
computed under Burlington formula 
effecting an apportionment of reve¬ 
nues derived from leasing of freight 
cars in state, that apportionment 
may not result in mathematical ex¬ 
actitude is not a constitutional de¬ 
fect, rough approximation rather 
than precision- being the norm in 
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such tax system. The statute is not 
unconstitutional as denial of equal 
protection, as applied to railroad 
which owned no lines but operated 
lease lines with some thirty miles 
of trackage in state, while operat¬ 
ing about five thousand miles in oth¬ 
er states, and which leased its cars 
on per diem basis, where all railroads 
97ere taxed pursuant to same formula 
which was adapted to ascertainment 
of value of property situated in state 
and there was no discrimination be¬ 
tween domestic or foreign corpora¬ 
tions. 

U.S.—Illinois Cent. R. Co. v. State of 
Minnesota, Minn.. 60 S.Ct 419, 309 

U. S. 157, 84 L.Ed. 670, rehearing 
denied 60 S.Ct 685, 309 U.S. 695, 
84 L.Ed. 1035. 

71. U.S.—^Atlantic Coast Line R. Co. 

V. Doughton, N.C., 43 S.Ct 620, 262 

U. S. 413, 67 L.Ed. 1051. 

12 C.J. p 1155 note 61. 

72. U.S.—Savannah, etc., R. Co. v. 
Savannah, Ga, 25 S.Ct 690, 198 
US. 392, 49 L.Bd, 1097. 

73. US.—^People v. State Bd. of Tax 
Comrs., N.Y., 25 S.Ct 705, 199 U 
S. 1, 50 L.Ed. 65. 

74. Kan.—^Atchison, etc., R. Co. v. 
Clark, 58 P. 471, 60 Kan. 826, 47 L. 
R.A. 77, 58 P. 561, 60 Kan. 831. 

75. U.S.—Coulter v. Louisville, etc,, 
R. Co., Ky., 25 S.Ct 342, 196 U.S. 
599, 49 L.Ed. 615. 

Chamberlain v. Walter, C.C.S.C., 
60 P. 788. 

76. US.—Chicago & N. W. Ry, Co. 

V. Eveland, D.C.S.D., 285 P. 425, 
vacated on other grounds, C.C.A., 
289 F. 783. 

77. US,—Central R. Co. of New Jer¬ 
sey V. Martin, C.C.A.N.J., 65 P.2d 
613—Mobile & O. R. Co. v, Schnip- 
per, D.C.I11., 31 P.2d 587. 

Ill.—^People ex> rel. Toman v. Chi¬ 
cago IJnion Station Co., 48 N.E,2d 
524, 383 Ill. 153. 

12 C.J. p 1165 note 66. 

78. Wash.—State v. Clausen, 116 P. 
7, 63 Wash. 635, 
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e. Qassification according to localities 

f. Discriminations based on residence or 

citizenship 

g. Sales tax in general 

h. Liquid motor fuel; ''gasoline tax’' 

i. Vehicles 

j. Chauffeurs 

a. In General 

The requirement of equal protection ?s satisfied In 
the imposition of license fees by uniformity and fairness 
as to all persons in similar circumstances. 

The organic requirement of equal protection of 
the laws must be observed in the imposition of li¬ 
cense or occupational taxes,^9 but all that is re¬ 
quired of a statute levying license fees is that 
they be uniform, fair, and equitable,80 bearing alike 
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on all persons and subjects embraced in the same 
class and in similar circumstances.8^ The fact that 
the tax is imposed on an unprofitable business or 
occupation,S2 or that the tax will diminish the li¬ 
censee’s profits, ^2 or that it is oppressive or exces- 
sive,S4 does not make its imposition a denial of 
equal protection; nor is a license or privilege tax 
unlawfully discriminatory because similar privileges 
are not similarly taxed in other states.^5 A city is 
not required to abstain from taxing a private busi¬ 
ness merely because in the public interest the mu¬ 
nicipality conducts a like business.^6 

In the absence of a showing of an arbitrary and 
intentional, unfair discrimination, failure to enforce 
a tax statute or ordinance against others does not 
deny to one against whom it is enforced the equal 
protection of the laws, 87 particularly where the 


79. Fla.—State ex rel. James v. Ger- 
rell, 188 So. 812, 137 Fla. 324—Lou¬ 
is K. Lig'grett Co. V. Amos, 141 So. 
153, 104 Fla. 609, reversed on other 
grounds Louis K. Liggett Co. v. 
Lee, 53 S.Ct. 481, 288 U.S. 517, 
77 L.Ed. 929, 85 A.L.R. 699, con¬ 
formed to Louis K. Liggitt Co. v. 
Lee, 149 So. 8, 109 Fla. 477—Hiers 
V. Mitchell, 116 So. 81, 95 Fla. 345— 
Roach V. Ephren, 90 So. 609, 82 Fla. 
523. 

Or.—State r. Winegar, 69 P.2d 1057. 

80. tJ.S.—^Aero-Mayflower Transit 
Co. V. Watson, D.C.Ark., 5 F.Supp. 
1009. 

Ex parte Thornton, C.C.Va., 12 
P. 538, 4 Hughes 220. 

Not prohibition of business 

The only limitation on license taxa¬ 
tion for revenue is that taxation 
must not be so unreasonable as to 
show purpose to prohibit business 
which is not in itself injurious to 
public health or morals. 

Ala.—Bessemer Theatres v. City of 
Bessemer, 76 So.2d 651, 261 Ala. 
632. 

Seasonable fee 

Requirement of reasonable license 
fee or occupation tax does not vio¬ 
late equal protection clause. 

U.S,—The Best Foods v. Welch, D.C. 
Idaho, 34 P.2d 682. 

81. U.S.—Oliver Iron Min. Co. v. 
Lord, Minn., 43 S.Ct. 526, 262 U. 
S. 172, 67 L.Ed. 929. 

Ark.—^Ft. Smith v. Scruggs, 69 S.W, 
679, 70 Ark. 649, 91 Am.S.R. 100, 
58 L.R.A. 921. 

Ohio.—^Winslow-Spacarb, Inc., v. Ev- 
att, 69 N.B.2d 924, 144 Ohio St. 471. 
Okl.—Corpus Juris cited In In re 
Cigarette Licenses of Vending 
Mach. Corporation of America, 82 
P.2d 1069, 1072, 183 OkL 427. 

37 C.J. p 198 note 18. 


Different charges for required tests 

That nonresident, unofflcial asso¬ 
ciation, which is only agency avail¬ 
able for making tests of gas appli¬ 
ances, required by licensing ordi¬ 
nance, charges nonmembers more 
than members does not show uncon¬ 
stitutional discrimination. 

Md.—Portsmouth Stove & Range Co. 
V. City of Baltimore, 144 A. 357, 166 
Md. 244. 

82. Ga.—Interstate Co. v. Richard¬ 
son, 169 S.E. 373, 177 Ga. 9. 

83. Or.—^Portland v. Portland R., 
etc., Co., 156 P. 1058, 80 Or. 271. 

84. U.S.—Oldetyme Distillers v. Gor- 
dy, D.C.Md., 17 F.Supp. 424. 

Ark.—U-Drive-Em Corporation v. 
Wiseman, 76 S.W.2d 960, 189 Ark. 
1163. 

Fla,—Louis K. Liggett Co. v. Amos, 
141 So. 153, 104 Fla. 609, reversed 
on other grounds Louis K. Liggett 
Co, V. Lee, 53 S.Ct, 481, 288 U.S. 
617, 77 L.Ed. 929, 85 A.L.R. 699, 
conformed to Louis K. Liggitt Co. 
V. Lee, 149 So. 8, 109 Fla. 477— 
Miami Transit Co. v. McLin, 133 
So. 99, 101 Fla, 1233—Jerome H. 
Sheip Co. V. Amos, 130 So. 699, 
100 Fla, 863. 

Ky.—Commonwealth for Use and 
Benefit of City of Wilmore v. Mc¬ 
Cray, 61 S.W.2d 1043, 250 Ky. 182. 
Bequiriug payment in advance 
Statute imposing state and county 
occupation tax, and requiring pay¬ 
ment of all taxes a year in advance 
is not invalid. 

U.S.—Giozza v. Tiernan, Tex., 13 S.Ct. 

721, 148 U.S. 657, 37 L.Ed. 599. 
Additional ad valorem tax 

Tax law, construed as license bas¬ 
ed on amount of oil produced in ad¬ 
dition to ad valorem tax, is constitu¬ 
tional. 

U.S.—Swiss Oil Corporation v. 

Shanks, Ky., 47 S.Ct 393, 273 U. 
j S. 407, 71 L.Ed. 709. 
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Hardship In writing application for 
license 

The alleged fact that the statute 
placing tax on all persons, firms, or 
corporations, other than the original 
composer dealing in the licensing of 
the right of reproduction of copy¬ 
righted articles, involved hardships 
in the furnishing of information re¬ 
quired in connection with the appli¬ 
cation for a license, could not be 
considered in determining whether 
the statute violates equal protection 
of the law. 

U.S.—Leo Feist, Inc., v. Young, D.C. 
Wis., 46 F.Supp. 622, reversed on 
other grounds 138 P.2d 972. 

85. U.S.—J. & A. Freiberg Co. v. 
Dawson, D.C.Ky., 274 F. 420, af¬ 
firmed Dawson v. Kentucky Dis¬ 
tilleries & Warehouse Co., 41 S.Ct. 
272, 255 U.S. 288, 65 L.Ed. 638. 

86. U.S.—Puget Sound Power & 
Light Co. V. City of Seattle, Wash., 
64 S.Ct. 642, 291 U.S. 619, 79 L.Ed. 
1026, rehearing denied 64 S.Ct 712, 
292 U.S. 603, 78 L.Ed. 1466. 

87. U.S.—Mackay Telegraph & Ca¬ 
ble Co. V. City of Little Rock, Ark., 
39 S.Ct 428, 250 U.S. 94, 63 L.Ed. 
863. 

La.—State v. Cedar Grove Refining 
Co., 152 So. 531, 178 La. 810. 
Enforcement held not arbitrary 
Okl.—^Ex parte Diekison, 280 P. 797, 
138 Okl. 266, followed in Binion 
V. Diekison, 280 P. 801, 138 Okl. 
171. 

Suspension of license 

Orders of police commissioner sus¬ 
pending licenses without action 
against licensees’ competitors who 
were also guilty of conduct justify¬ 
ing suspension was neither arbitrary 
nor invasive of constitutional rights. 
Mass.—Morley v. Wilson, 169 N.E. 41, 
261 Mass. 269, certiorari denied 48 
S.Ct 320, 276 U.S. 625, 72 L.Ed. 
, 738. 
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State law affords a remedy by mandamus.^^ Acts 
or ordinances which authorize administrative offi¬ 
cers or boards arbitrarily to grant or refuse li¬ 
censes,or to revoke or refuse to revoke thern,^® 
are void, however, as a denial of equal protection. 
A statute requiring the revocation of a foreign cor¬ 
poration's license to do business in the state as a 
penalty for violation of certain laws does not deny 
such corporations equal protection of the laws even 
though the loss by them would be greater, because 
of their size, than the loss by domestic corporations 
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under the same statute.®^*® 
b. Glassif cation in General 

Classification of trades, occupations, professions, and 
privileges may be made for license purposes, and the 
different classes may be differently taxed tf the ciassffi- 
cation is reasonable. 

Trades, occupations, professions, and privileges 
may be classified for purposes of license or oc¬ 
cupation taxes, and different licenses or taxes be 
imposed on the various classes, provided the classi¬ 
fication is reasonable^! and defined wkh fair cer- 


Frlor to tax period In dispute. 

A seller of cleaning fluid, if oth¬ 
erwise subject to statute imposing a 
gasoline privilege tax, could not 
avoid liability for tax on ground of 
discrimination in violation of con¬ 
stitutional rights in that the de¬ 
partment of flnance and taxation had 
been inconsistent in applying and 
enforcing the tax as to others in sim¬ 
ilar situations where, during period 
in which seller’s tax liability was 
claimed to have accrued, the depart¬ 
ment had consistently ruled that the 
fluid in question was subject to tax. 
Tenn.—^McKinnon & Co. v. State, 130 
S.W.2d 91, 174 Tcnn. 619. 

88. U.S.—^Louls K. Liggett Co. v. 
Lee, Fla., 53 S.iCt. 481, 288 U.S. 517, 
77 L.Ed. 929, 85 A,L.R. 699. 

89. La—State v. Chisesi, 175 So. 
453, 187 La 675. 

Ohio.—^American Cancer Soc. v. City 
of Dayton, 110 N.E.2d 605, 94 

Ohio App. 131, affirmed 114 N.E.2d 
219. 160 Ohio St 114. 

Vt.—Village of St. Johnsbury v. 

Aron, 151 A. 650, 103 Vt 22. 
Wash.—City of Seattle v. Gibson, 165 
P. 109. 96 Wash. 425. 

37 C.J. p 200 note 31. 

Statute or ordinance held valid 
Ala—State ex rel. Dally v. Woodall, 
142 So. 838, 226 Ala 178. 

N.D.—Ex parte Bryan, 264 N.W. 639, 
66 N.D. 241. 

R.I.—Thayer Amusement Corp. v. 
Moulton, 7 A.2d 682, 63 R.I. 182, 
124 A.L.R. 236. 

Wash.—McGlothem v. City of Se¬ 
attle, 199 P. 457, 116 Wash. 331. 
Wis.—Manufacturers* & Merchants’ 
Inspection Bureau v. Buech, 181 N. 
W. 125, 173 Wis. 433. 

37 C.J. p 200 note 31 [a]. 

Statute or ordinance held not invalid 
U.S.—Walton v. City of Atlanta, D.C. 
Ga, 89 F.Supp. 309, modified on 
other grounds, C.A., 180 F,2d 143, 
set aside on other grounds 181 P. 
2d 693, certiorari denied 71 S.Ct. 
66, 340 U.S. 823, 96 L.Ed. 604. 
Orant of license upheld 
U.S.—Corporation Commission of 
Oklahoma v. Lowe, Okl., 50 S.Ct. 
397, 281 U.S. 431, 74 L.Ed. 945. 
Okl.—Southwestern Cotton Oil Co. 


V. Farmers* Union Co-op. Gin Co., 
24 P.2d 658, 165 Okl. 31—Guthrie 
Cotton Oil Co. V. Farmers’ Cus¬ 
tom Gin, 9 P.2d 32, 156 Okl. 16. 
Refusal of license upheld 
Iowa.—^Ford Hopkins Co. v. Iowa 
City, 248 N.W. 668, 216 Iowa 1286. 
Refusal of license held Invalid 
If applicants for licenses to oper¬ 
ate funeral home possessed all nec¬ 
essary qualifications and passed ex¬ 
amination, but, notwithstanding such 
fact, State Board of Embalmers and 
Funeral Directors denied licenses, 
and in fact designed the examina¬ 
tions with intent to deprive appli¬ 
cants of their right to engage in 
the business, all in furtherance of 
policy of Funeral Directors’ Associa¬ 
tion to perpetrate and maintain a 
monopoly. Board, by such unlawful, 
arbitrary and ultra vires acts, would 
be guilty of having denied applicants 
equal protection of law and of having 
prevented them from engaging in a 
lawful business. 

Va.—^Vaughan v. State Bd. of Em¬ 
balmers and Funeral Directors, 82 
S.E.2d 618, 196 Va. 141. 

90. Ala.—^Lee v, Renfro, 60 So.2d 
849, 257 Ala. 679. 

Wash.—^Vincent v. City of Seattle, 
197 P. 618, 115 Wash. 475. 

90.5 Wis.—State v. Golden Guernsey 
Dairy Co-op., 43 N.W.2d 31, 257 
Wis, 254, 

91. U.S.—Louis IC Liggett Co. v. 
Lee, Fla., 53 S.Ct. 481, 288 U.S. 
517, 77 L.Ed. 929, 85 A.L.R. 699— 
State Board of Tax Com’rs of In¬ 
diana V.' Jackson, Ind., 61 S.Ct. 540, 
283 U.S. 527, 75 L.Ed. 1248, 73 A, 
L.R, 1464, 75 A.L.R. 1536—Brown- 
Porman Co. v. Commonwealth of 
Kentucky, 30 S.Ct. 678, 217 U.S. 
663,' 54 L.Ed. 883. 

Ohio Oil Co. V. Conway, D.C.La., 
34 F.2d 47, affirmed 60 S.Ct. 310, 
281 U.S. 146, 74 L.Ed. 776. 

Currency Services v. Matthews, 
D.C-Wls., 90 F.Supp. 40. 

J. & A. Freiberg Co. v. Dawson, 
D.C.Ky., 274 P. 420, affirmed Daw¬ 
son V. Kentucky Distilleries & 
Warehouse Co„ 41 S.Ct 272, 255 
U.S. 288, 65 L.Ed. 638. 

Ariz.—^Arizona State Tax Commis- 
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Sion V. Frank Harmonson Co. Metal 
Products, 163 P.2d 667, 63 Ariz. 
452. 

Cal.—City of Stockton v. West Coast 
Theatres of Northern Csil., 222 P. 
2d 886, 36 Cal.2d 879—Fox Bakers¬ 
field Theatre Corp. v. City of Ba¬ 
kersfield, 222 P.2d 879, 36 Cal.2d 
136. 

D.C.—Cave v. District of Columbia, 
90 P.2d 383, 67 App.D.C. 138. 

Fla.—State ex rel. Adams v. Lee, 166 
So. 249, 122 Fla. 639, affirmed 166 
So. 262, 122 Fla. 670, rehearing de¬ 
nied 166 So. 574, 122 Fla. 700, cer¬ 
tiorari denied Lee v. State of Flor¬ 
ida ex rel. Adams, 57 S.Ct. 15, 299 

U. S. 542, 81 L.Ed. 399—^Jackson¬ 
ville Gas Co. V. Lee, 148 So. 188, 
110 Fla. 61—^Heriot v. City of Pen¬ 
sacola, 146 So. 654, 108 Fla. 480— 
Gray v. Central Florida Lumber 
Co., 140 So. 320, 104 Fla. 446, re¬ 
hearing denied 141 So. 604, 104 Fla. 
446, and certiorari denied Central 
Florida Lumber Co. v. Gray, 53 S. 
Ct 84, 287 U.S. 634, 77 L.Ed. 549. 

Ga.—^Milliron v. Harrison, 166 S.B. 

231, 175 Ga. 764, 84 A.L.R. 1143. 

Ill.—^Reif V. Barrett, 188 N.E. 889, 
355 Ill. 104. 

Ky.—Commissioners of Sinking Fund, 
of City of Louisville v. Weis, 108 
S.W.2d 515, 269 Ky. 554—Williams 

V. City of Bowling Green, 70 S.W. 
2d 967, 254 Ky. 11. 

La.—'City of New Orleans v. Perga- 
ment, 5 So.2d 129, 198 La 852— 
^Matthews v. Conway, 155 So. 265, 
179 La 875—State v. Wilson & 
Cp. of Louisiana, .154 So. 636, 179 
La 648, appeal dismissed Wilson 
& Co, of Louisiana v. State of 
Louisiana, 55 S.Ct. 78, 293 U.S. 
518, 79 L.Ed. 631. 

Md.—Corpus Juris cited in Dasch 
V. Jackson, 183 A. 534, 639, 170 Md. 
251. 

Mont.—^Hart Refineries v. Harmon^. 
263 P. 687, 81 Mont. 423, followed 
in State v. Hart Refineries, 258 
P. 1024, 83 Mont. 36, and affirmed 
Hart Refineries v. Harmon, 49 S. 
Ct. 188, 278 U.S. 499, 73 L.Ed. 
475, followed in Hart Refineries v. 
State of Montana, 49 S.Ct. 189, 278 
U.S. 584, 73 L.Ed. 519, vacated on 
other grounds 49 S.Ct. 95. 278 U. 
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tainty.5* General classes may be subdivided into 
particular classes,93 and, while there is authority to 
the contrary,®3.5 a general tax may be made ap¬ 
plicable to all occupations,®^ although in the inter¬ 


est of the public particular occupations or classes of 
business or activities may be licensed or taxed, and 
other occupations or businesses or activities be en¬ 
tirely exempt there from. ®5 The state may exercise 


S. 574, 73 Ii.Ed. 614, and affirmed 
State of Montana v. Hart Refiner¬ 
ies, 268 P. 1024, 83 Mont. 36—State 
v. Sunburst Refining: Co., 235 P. 
428, 73 Mont. 68, certiorari denied 
46 S.Ct 18, 269 XJ.S. 553, 70 L.Ed. 
408. 

Neb.—City of Fremont v. Postal Tel- 
egrraph-Cable Co., 172 N.W. 525, 
103 Neb. 476, affirmed Postal Tele- 
g'rapb-'Cable Co. v. City of Fre¬ 
mont, 41 S.Ct. 279, 255 U.S. 124, 65 
L.Ed. 545. 

N.J.—^Ring V. Mayor and Council of 
Borough of North Arlington, 56 A. 
2d 744, 136 N.J.Law 494, affirmed 61 
A.2d 608, 1 N.J. 24, appeal dismiss¬ 
ed 69 S.Ct. .250, 335 U.S. 889, 93 
L.Ed. 427. 

Weimar Storage Co. v. Dill, 143 
' A. 438, 103 N.J.Eq. 307. 

N.C.—State v. Whitaker, 45 S.E.2d 
860, 228 N.C. 352, affirmed Whita¬ 
ker V. State of N. C., 69 S.Ct. 251, 
260, 335 U.S. 625, 93 L.Ed. 212, 
6 A.L.R.2d 473. 

Or.—Garbade v. City of Portland, 
214 P.2d 1000, 188 Or. 168. 

Pa.—Commonwealth v. Bayuk Cigars, 
28 A.2d 134, 345 Pa. 348, affirmed 
63 S.Ct. 991, 318 U.S. 746, 87 

. L.Ed. 1123. 

S.D.—State ex rel. Botkin v. Welsh, 
261 N.W. 189, 61 S.D. 593, fol¬ 
lowed in Flannery v. Welsh, 251 
N.W. 216, 61 S.D. 656. 

Tenn.—State ex rel. McCanless v. 
Standard Oil Oo. of La., 219 S.W.2d 
644, 188 Tenn. 358, affirmed 62 S.Ct. 
112, 314 U.S. 673, 86 L.Ed. 464, 
rehearing denied 62 S.Ct. 179, 314 

U. S. 711, 86 L.Ed. 567. 

Va.—Langston v. City of Danville, 54 
S.B.2d 101, 189 Va. 603—Williams 

V. City of Richmond, 14 S.E.2d 287, 
177 Va. 477, 134 A.L.R. 833. 

Wash.—State v. Inland Empire Re¬ 
fineries, 101 P.2d 975, 3 Wash.2d 
651, certiorari denied State of 
Washingrton v. Inland Empire Re- 
flheries, 61 S.Ct 395, 311 U.S. 713, 
85 L.Ed. 464—^Puget Sound Steve¬ 
doring Co. V. State Tax Commis¬ 
sion of Washington, 63 P.2d 532, 

■ modified on other grounds 58 S.Ct. 
72, 302 U.S. 90, 82 L.Ed. 68-^State 
V. Hart. 217 P. 45, 125 Wash. 620. 

Wis.—^Hillside Transit Co. v. Larson, 
62 N.W.2d 722, 265 Wis. 668. 

Wyo.—^Ludwig v. Harston, 197 P.2d 
252, 65 Wyo. 134. 

37 C.J. p 198 note 24. 

92. Cal.—Barker Bros. v. City of 
'Dos Angeles, 76 P.2d 97, 10 Cal. 
;24 603. 

93i ''Chi.—Oity of Stockton v. West 
CoaJst Theatres of Northern Cal., 
’222->.24 886, 36 Cal.2d 879—Fox 


Bakersfield Theatre Corp. v. City 
of Bakersfield, 222 P.2d 879, 36 
Cal. 2d 136. 

Ky.—^Williams v. City of • Bowling 
Green, 70 S.W.2d 967, 254 Ky. 11: 
Md.—^Targer v. State, 200 A. 731. 
N.J.—Weimar Storage Co. v. Dill, 143 
A. 438, 103 N.J.Eq. 307. 

Tex.—Hurt v. Cooper, 110 S.W.2d 
896, 130 Tex. 433, certified ques¬ 
tions conformed to, Civ.App., 113 
S.W.2d 929. 

37 C.J. p 199 note 25. 

93.5 Diverse occupations In one cat¬ 
egory 

The provision of city tax code im¬ 
posing license tax on any person, 
firm, association, partnership, or cor¬ 
poration engaged in any business, oc¬ 
cupation, or profession in city not 
covered by specific license tax vio¬ 
lates equal protection of law provi¬ 
sion of federal Constitution, in that 
the placing of diverse occupations 
into one category, if it is a classifi¬ 
cation, constitutes an irrational, ca¬ 
pricious, and grossly unjust one. 

Va.—^Williams v. City of Richmond, 
1'4 S.E.2d 287, 177 Va. 477, 134 A. 
L.R. 833. 

94. Gross receipts tax 

S.D,—State ex rel. Botkin v. Welsh, 
251 N.W. 189, 61 S.D. 693, followed 
in Flannery v. Welsh, 261 N.W. 
216, 61 S.D. 656. 

95. U.S,—^Hart Refineries v. Har¬ 
mon, Mont., 49 S.Ct. 188, 278 U.S. 
499, 73 L.Ed. 475, followed in Hart 
Refineries v. State of Montana, 49 
S.Ct. 189, 278 U.S. 684, 73 L.Ed. 
519. 

South Carolina Power Co. v. 
South Carolina Tax Commission, 
D.C.S.C., 62 F.2d 616, affirmed 62 
S.Ct. 494, 286 U.S. 626, 76 L.Ed. 
1268. 

Stewart Dry Goods Co. v. Lewis, 
D.C.Ky., 8 F.Supp. 396, reversed on 
other grounds 55 S.Ct. 525, 294 U. 
S. 650, 79 L.Ed. 1054, rehearing 
denied 66 S.Ct. 652, 296 U.S. 768, 
79 L.Ed. 1709, Levy v. Lewis, 65 
S;Ot. 652, 296 U.S. 768, 79 L.Ed. 
1709, and Kroger Grocery & Baking 
Co. V. Lewis, 66 S.Ct: 652, 295 U. 
S. 768, 79 L.Ed. 1709-^Stewart 

Dry Goods Co. v. Lewis,’ D.C.Ky., 
7 F.Supp. 438. 

Cal.—City of Stockton v. West Coast 
Theatres of Northern Cal., 222 
P.2d 886, 36 Cal.2d 879—Fox Ba¬ 
kersfield Theatre Corp. v. City of 
Bakersfield, 222 P.2d 879, 36 Cal.2d 
136. 

Barker Bros. v. City of Los. An¬ 
geles, 76 P.2d 97, 10 Cal.Api).3d 
603. " 


Fla.—Gaulden v. Kirk, 47 So.2d 667 
—Mayo v. Polk Co., 169 So. 41, 124 
Fla. 634, appeal dismissed Polk 
Co. V. Mayo, 67 S.Ct. 39, 299 U.S. 
507, 81 L.Ed. 376—Jacksonville Gas 
Co. V. Lee, 148 So. 188, 110 Fla. 
61. 

Idaho.—J. C. Penney Co. v. Diefen- 
dorf, 32 P.2d 784, 64 Idaho 374, 
followed in Safeway Stores v. Die- 
fendorf, 32 P.2d 798, 64 Idaho 407. 
Ky.—^Williams v. City of Bowling 
Green, 70 S.W.2d 967, 254 Ky. 11. 
Or.—^Wittenberg v. Mutton, 280 P.2d 
359, 203 Or. 438—Garbade v. City 
of Portland, 214 P.2d 1000, 188 Or. 

168. I 

Pa.—^American Baseball Club of Phil¬ 
adelphia V. City of Philadelphia, 
167 A. 891, 312 Pa. 311, appeal dis¬ 
missed 64 S.Ct. 128, 290 US. 595, 
78 L.Ed. ,624. 

S.D.—State ex rel. Botkin v. Welsh, 
261 N.W. 189, 61 S.D. 693, followed 
in Flannery v. Welsh, 251 N.W. 
216, 61 S.D. 656. 

Tex.—Hurt v. Cooper, 110 S.W.2d 896, 
130 Tex. 433, certified questions 
conformed to, Civ.App., 113 S.W.2d 
929. 

Va.—^Langston v. City of Danville, 54 
S.E.2d 101, 189 Va. 603. 

W.Va.—Laing v. Fox, 176 S.E. 364, 
115 W.Va. 272, appeal dismissed 55 
S.Ct. 126, 293 US. 625, 79 L.Ed. 
636. 

37 C.J. p 199 note 26. 

Exemption of those otherwise taxed 

Ordinance of city Imposing occu¬ 
pational tax upon business, profes¬ 
sions and occupations, under which 
tax was computed on number of em¬ 
ployees In each business and profes¬ 
sion, and under which employees and 
persons paying license tax under li¬ 
censing ordinance of city, and per¬ 
sons operating under franchise, were 
exempt, as were businesses exempt 
by federal and state law, was not un¬ 
constitutional as violating equal pro¬ 
tection of the law clause. 

Colo.—Jackson v. City of Glenwood 
Springs, 221 P.2d 1083, 122 Colo. 
323. 

Favoring certain industries 

State’s adjustment of revenue laws 
to favor certain industries does not 
violate equal protection clause. ' 

US.—The Best Foods v. Welch, D.C. 
Idaho, 34 F.2d 682. 

Number of businesses exempted 

The determination of the question 
of whether exemption of certain 
businesses was based on reasonable 
classification depended on whether 
the exempted businesses were sub¬ 
stantially different from, the busi¬ 
nesses which were taxed, and the 
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a wide discretion in this respect,®^ and the mere 
fact that discrimination is made does not necessarily 
vitiate the classification;unless there can be no 
substantial basis for the discrimination,^8 or the 
act is so arbitrary as not to be an exercise of the 
taxing power at all,®^-^ the courts will not interfere. 
Those who are within the classification may not be 
heard to complain that the statute may tax others 
who are not within the class.9 

The classification, in order to be legal, need not 
approximate perfection,^'9 or be scientifically exact,^ 
or follow any particular form of words,i*5 but it 
must not be palpably arbitrary,^ or capricious.^-® 


CONSTITOTTONAL LAW § 52$ 

Discrimination between classes 'must rest on some 
reasonable ground of difference which has some 
relation to the business or occupation,^ and not be 
a mere difference in the persons placed in the re¬ 
spective classes or sub-classes, which is entirely for¬ 
eign to the business.*^ Differences in organization, 
management, and type of business transacted are 
sometimes sufficient to justify the classification,® but 
acts or ordinances which arbitrarily impose dif¬ 
ferent rates of taxation or different terms and con¬ 
ditions on different occupations or privileges, with¬ 
out- any reasonable basis for such distinctions are 
void as a denial of equal protection of the laws.® 


number of exempted businesses was 

immaterial. 

Tex.—Hurt V. Cooper, Civ.App., 113 
S.W.2d 929. 

96. IT.S.—^New York Rapid Transit 
Corporation v. City of New York, 
58 S.Ct. 721, 303 U.S. 573, 82 L.Ed. 
1024—^Brooklyn & Queens Transit 
Corporation v. City of New York, 
58 S.Ct. 721, 303 U.S. 673, 82 L.Ed. 
1024—State Board of Tax Com’rs 
of Indiana v. Jackson, Ind., 51 S. 
Ct, 540, 283 U.S. 527, 76 L.Ed. 1248, 
73 A.L.R. 1464, 76 A.L.R 1536— 
Brown-Forman Co. v. Common¬ 
wealth of Kentucky, 30 S.Ct. 678, 
217 U.S. 663, 54 L.Ed. 883. 

Fla.--Heriot v. City of Pensacola, 
146 So. 664, 108 Fla. 480. 

La.—Matthews v, Conway, 155 So. 
255, 179 La. 876. 

Okl.—KirsOhner v, McCracken, 68 P. 
2d 793, 180 Okl. 223. 

Tex.—Hurt v. Cooper, Civ.App., 113 
S.W.2d 929. 

Va.—Williams v. City of Richmond, 
14 S.E.2d 287, 177 Va. 477, 134 A. 
L.R. 833. 

Wis.—Hillside Transit Co. v. Larson, 
62 N.W.2d 722, 265 Wis. 568. 

Wyo.—Ludwig v. Harston, 197 P.2d 
252, 65 Wyo. 134. 

97. Tex.—Corpus Juris Secundum 
cited in Dodgen v. Bepuglio, 209 
S.W.2d 588, 593, 146 Tex. 638. 

Hurt V. Cooper, Civ.App., 110 
S.W.2d 896, certified questions con¬ 
formed to, Sup., 113 S.W.2d 929. 

98. Fla.—Hiers v. Mitchell, 116 So. 
81, 95 Fla. 345. 

Idaho.—J. C. Penney Co. v. Diefen- 
dorf, 32 ‘P.2d 784, 64 Idaho 374, 
followed in Safeway Stores v. Die- 
fendorf, 32 P.2d 798, 64 Idaho 47. 

La.—^Matthews v. Conway, 166 So. 
255, 179 La. 876. 

Tex.—Corpus Juris Secundum cited 
in Uodgen v. Depuglio, 209 S.W.2d 
688, 593, 146 Tex. 638. 

Hurt V. Cooper, Civ.App,, 110 S. 
W.2d 896, certified questions con¬ 
formed to, Sup., 113 S.W.2d 929. 

98.5 Ala.—^Bessemer Theatres -v. 
City of Bessemer, 76 So.2d 6511, 261 
Ala. 632. 


98.10 U.S.—Clark v. Paul Gray, Inc., 
Cal., 59 S.Ct 744, 306 U.S. 583, 
83 L.Ed. 1001. 

99. U.S.—Morf V. Ingels, D.C.Cal., 
14 F.Supp. 922, aflELrmed Ingels v. 
Morf, 67 S.Ct 439, 300 U.S. 290, 81 
L.Ed. 653. 

1. U.S.—Ohio Oil Co. v. Conway, D. 

C. La., 34 F.2d 47, affirmed 50 S.Ct 
310, 281 U.S. 146, 74 L.Ed. 775. 

1.5 US.—Clark v. Paul Gray, Inc., 
Cal., 59 S.Ct 744, 306 U.S. 583, 83 
L.Ed. 1001. 

2. U.S.—^Brown-Forman Co. v. Com¬ 
monwealth of Kentucky, 30 S.Ct. 
678, 217 US. 663, 64 L.Ed. 883. 

Campbell Baking Co. v. City of 
Harrisonville, Mo., O.C.AMo., 50 
F.2d 670. 

Currency Services v. Matthews, 

D. C.Wis., 90 F.Supp. 40. 

Fla.—State ex rel. James v. Gerrell, 
188 So. 812, 137 Fla. 324. 

Va.—^Williams v. City of Richmond, 
14 S.E.2d 287, 177 Va. 477, 134 A. 

. L.R. 833. 

Wash.—State v. Inland Empire Refin¬ 
eries, 101 P.2d 975, 3 Wash.2d 651, 
certiorari denied State of Wash¬ 
ington V. Inland Empire Refineries, 

61 S.Ct 395, 311 U.S. 713, 85 L.Ed.; 
464—Supply Laundry Co. v. Jen- 
ner,-34 P.2d 363, 178 Wash. 72. 

Wis.—^Hillside Transit Co. v. Larson, 

62 N.W.2d 722, 265 Wis. 568. 

2.5 U.S.—^Brown-Forman Co. v. Com¬ 
monwealth of Kentucky, 30 S.Ct. 
678, 217 US. 563, 54 L.Ed. -883. 

Currency Services v. Matthews, 
D.aWis., 90 F.Supp. 40. 

V€u—^Williams v. City of Richmond, 
14 S.E.2d 287, 177 Va. 477, 134 A. 
L.R. 833. . 

Wis.—^Hillside Transit Co. y. Larson, 
62 N.W.2d 722, 265 Wis. 568. 

3. Cal.—City of ' Stockton v. West 
Coast Theatres of Northern Cal., 
222 P.2d 886, 36 Cal.2d 879—Fox 
Bakersfield Theatre Corp. v. City 
of Bakersfield, 222 P.2d 879, 36 
Gal.2d 136. 

Tex.—Hurt Vi Cooper, 110 S.W.2d 
896, 130 Tex. 433, certified questions 
conformed to, Civ.App., 113 S.W^2d 
896: 


Wash.—State v. Inland Empire Refin¬ 
eries, 101 P.2d 976, 3 Wash.2d 651, 
certiorari denied State of Washing¬ 
ton v. Inland Empire Refineries, 61 
S.Ct. 395, 311 U.S. 713, 85 L.Ed. 
464—McKnight v. Hodge, 104 P. 
504, 55 Wash. 289, 40 L.R.A.,N.S., 
1207, error dismissed 32 S.Ct. 634, 
223 U.S. 748, 66 L.Ed. 640. 

Factors considered 
Differences in excise taxes must be 
based on differences in the cost of 
police protection, modes of conduct¬ 
ing the business, the burden imposed 
on the governmental entity in en¬ 
forcing the laws, or on some other 
just and reasonable basis. 

Fla.—State ex rel. James v. Gerrell, 
188 So. 812, 137 Fla. 324. 
Partnership 

Act imposing privilege taxes is 
unconstitutional in so far as it un¬ 
dertakes to place a tax on partner¬ 
ships for doing business in that form 
and exempting individuals. 

Tenn.—Com v. Fort, 95 S.W.2d 620, 
170 Tenn. 377, 106 A.L.R. 647. 

4. Wash.—^McKnight v, Hodge, 104 
P. 504, 65 Wash. 289, 40 L.R.A.,N. 
S., 1207, error dismissed 32 S.Ct. 
634, 223 US. 74.8, 66 L.Ed. 640, 

Discrimination against nonresidents 
generally see infra § 629 f. 

5. Ky.—Williams v. City of Bowling 
Green, 70 S.W.2d 967, 254 Ky. 11. 

Tex.—^Hurt v. Cooper, 110 S.W.2d 
896, 130 Tex., 433, certified ques¬ 
tions conformed to, Civ.App., 113 
S.W.2d 929. 

6. U.S.—Campbell Baking Co. v. 
City of Harrisonville, Mo., C.C.A. 
Mo„ 50 F.2d 670. 

Fla—State ex reL Cole v. Keller, 
176 So. 176. 

Ky.—^Markendorf v. Friedman, 133 
S.W.2d 616. 280 Ky. 484, 127 A.L.R. 
416, appeal dismissed Friedman v. 
Markendorf, 60 S.Ct 610, 309 U.S. 
627, 84 L.Ed. 987. 

Md.—Dasch v. Jackson, 183 Au 634, 
170 Md. 251. 

Miss.—Corpus Juris cited in Riley v. 
Ayer & Lord Tie Co., 113 So. 214, 
215, 147 Miss. 105, followed in 
Rile^ v. American Creosote Works, 
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c. Occnpations and Privileges of Same Glass 

Occupation or license taxes must fall alike on all 
persons similarly situated, but for purposes of exemp¬ 
tion or different taxation persons engaged in the same 
business or avocation may be reasonably subclassified. 

A license tax which makes an arbitrary distinc¬ 
tion between persons similarly situated and does 
not fall alike on all persons engaged in the same 
particular class of business or avocation is uncon- 
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stitutional,'^ as where it arbitrarily and unreasonably 
exempts part of a class,^ or applies only to business¬ 
es established after the effective date of the stat¬ 
ute,8-5 or attempts to distinguish between persons 
engaged in the same or like businesses merely on the 
basis of the length of time each is engaged in the 
business,® or arbitrarily and unreasonably discrimi¬ 
nates between different modes of conducting the 
same business,^® unless there is something in the 


113 So. 217, Riley v. Gulfport Cre- 
osoting' Co., 113 So. 218 and Riley 
V. Gulf States Creosoting Co., 113 
So. 218. 

Or.—State v. McFall, 229 P. 79, 112 
Or. 183. 

37 C.J. p 200 note 30. 

Test of validity 

<1) Excise tax, to warrant court in 
declaring it invalid, must be so arbi¬ 
trary or oppressive as to amount 
clearly to a denial of equal protec¬ 
tion; and where public health and 
safety are not involved, ultimate 
test respecting constitutionality is 
whether tax is so arbitrary and op¬ 
pressive as to prohibit great number, 
if not all, persons from pursuing oc¬ 
cupations otherwise lawful. 

Fla.—^Louis K. Liggett Co. v. Amos, 
141 So. 153, 104 Fla. 609, reversed 
on other grounds Louis K. Liggett 
Co. V. Lee, 63 S.Ct. 481, 288 U.S. 
617, 77 L.Ed. 929, 85 A.L.R. 699, 
conformed to Louis K- Liggitt Co. 
V. Lee, 149 So. 8, 109 Fla. 477— 
Gray v. Central Florida Lumber 
Co.. 140 So. 320, 104 Fla. 446, re¬ 
hearing denied 141 So. 604, 104 Fla. 
446, and certiorari denied Central 
Florida Lumber Co. v. Gray, 63 
S.Ct. 84, 287 U.S. 634, 77 L.Ed. 549 
—Miami Transit Co. v. McLin, 133 
So. 99, 101 Fla. 1233—Jerome H. 
Sheip Co. V. Amos, 130 So. 699, 100 
Fla. 863. 

(2) Where the objects on which an 
excise tax is imposed are classified, 
if the ClaesIflcation is arbitrary or 
amount of tax is such that it im¬ 
pairs one’s right to engage in a law¬ 
ful business or unduly hami)ers the 
owner in pursuit of his business, or 
tends to drive large numbers out of 
business, it will be stricken down. 
Pla.—State ex rel. James v. Gerrell, 
188 So. 812, 137 Pla. 324. 

TTzireasoiiable subclassificatloxi 

A city has no power to require 
separate licenses for doing several 
kinds of work in building where the 
state requires but one license, such 
subclassification violating the spirit, 
if not the letter, of the Fourteenth 
Amendment. 

Va.—City of Norfolk v. Griffin Bros., 
91 S.E. 640, 120 Va 624. 

7. U.S.—^American Press Co. v. 
Grosjean, D,C.La, 10 P.Supp. 161, 
.affirmed Grosjean v. American 


Press Co., 66 S.Ct. 444, 297 U.S. 
233, 80 L.Ed. 660. 

Ala—City of Birmingham v. Bir¬ 
mingham Business College, 56 So. 
2d 111, 256 Ala 651. 

Pla—State ex rel. Taylor v. City of 
Tallahassee, 177 So. 719. 

Ill.—Frazer v. Shelton, 150 N.E. 696, 
320 Ill. 253, 43 A.L.R. 1086. 

La—State v. Chisesl, 175 So. 463, 187 
La 675. 

Mich.—Sullivan v. Graham, 67 N.W. 

2d 447, 336 Mich. 65. 

Mont.—Hale v. County Treasurer of 
Mineral County, 265 P. 6, 82 Mont 
98. 

N.Y.—^People ex rel. Village of Law¬ 
rence V. Kraushaar, 89 N.Y. S. 2d 
685, 196 Misc. 487. 

S.D.—Standard Oil Co. v. Jones, 205 
N.W. 72, 48 S.D. 482. 

Wash.—State v. Inland Empire Re¬ 
fineries, 101 P.2d 975, 3 Wash.2d 
661, certiorari denied State of 
Washington v. Inland Empire Re¬ 
fineries, 61 S.Ct 395, 311 U.S. 713, 
85 L.Ed. 464. 

Wis.—Town of Caledonia v. Racine 
Limestone Co., 63 N.W.2d 697, 266 
Wis. 475. 

37 C.J. p 200 note 33. 

Employees 

Unreasonable disciiminatipn 
against persons employed by account¬ 
ants and in favor of persons prac¬ 
ticing accounting renders license act 
void. 

Ill.—Frazer v. Shelton, 150 N.E. 696, 
320 Ill. 263, 43 AL.R. 1086. 

Fee based on previous year’s sales 

An ordinance fixing graduated 
scale of license fees for markets 
based on gross sales of preceding 
year, and making no provision for 
fees for market not in business the 
preceding year, violates equal pro¬ 
tection clauses of state and federal 
Constitutions. 

Ga.—Elder v. Smith, 2 S.E.2d 670, 188 
Ga, 66. 

8. U.S.—Chickasha Cotton Oil Co. 
V. Cotton County Gin Co„ C.C.A. 
Okl., 40 F.2d 846, 74 A.L.R. 1070. 

Currency Services v. Matthews, 
D.aWis., 90 P.Supp. 40. 

Ala.—Woco Pep Co. of Montgomery 
' V. City of Montgomery, 106 So. 214, 
213 Ala. 462. 

Cal.—Miller v. Union Bank .& Trust 
Co., 59 P.2d 1024, 7 Cal.2d 31, cer¬ 
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tiorari denied 67 S.Ct. 314, 299 U. 
S. 612, 81 L.Ed. 451. 

Maranville v. State Bd. of Equal¬ 
ization, 222 P.2d 898, 99 Cal.App.2d 
841. 

Ill.—^Frazer v. Shelton, 160 N.E. 696, 
320 Ill. 253, 43 A.L.R. 1086. 

Iowa.—^Edwards & Browne Coal Co. 
V. Sioux City, 240 N.W. 711, 213 
Iowa 1027. 

La.—State v. Banner Cleaners & Dy¬ 
ers, 127 So. 370, 170 La. 76. 

Miss.—Johnston v. Long Furniture 
Co., 74 So. 283, 113 Miss. 373. 

Pa.—Commonwealth v. Humphrey, 
136 A. 213, 288 Pa. 280. 

Wash.—State v. Inland Empire Re¬ 
fineries, 101 P.2d 975, 3 Wash.2d 
651, certiorari denied State of 
Washington v. Inland Empire Re¬ 
fineries, 61 S.Ct. 395, 311 U.S. 713, 
85 L.Ed. 464. 

Wis.—^Wisconsin Ass'n of Master 
Bakers v. Weigle, 168 N.W. 383, 
167 Wis. 569. 

37 C.J. p 201 note 34. 

Natural persons 

Tex.—H. Rouw Co. v. Texas Citrus 
Commission, 247 S.W.2d 231, 151 
Tex. 182. 

8.5 Wis.—State ex rel. P. W. Wool- 
worth Co. V. State Board of Health, 
298 N.W. 183, 237 Wis. 638, 136 A.L. 
R. 205. 

9. Cal.—^Accounting Corp. of Ameri¬ 
ca V. State Bd. of Accountancy, 
208 P.2d 984, 34 Cal.2d 186. 

Soares v. City of Santa Maria, 
100 P.2d 1108, 38 Cal.App.2d 215— 
Ex parte Wacholder, 36 P.2d 705, 1 
Cal.App.2d 254. 

Fla.—State ex rel. James v. Gerrell, 
188 So. 812, 137 Fla. 324. 

Okl.—Ex parte Strauch, 167 P.2d 201, 
80 Okl.Cr. 89. 

Tex.—^Ex parte Dreibelbis, 109 S.W.2d 
476, 133 Tex.Cr. 83. 

10. Ala,—^Rochell v. City of Flor¬ 
ence, 188 So. 247, 237 Ala. 635. 

Cal,—^Barker Bros. v. City of Los An¬ 
geles, 76 P.2d 97, 10 Cal.2d 603. 

Ga.—City of Douglas v. South Geor¬ 
gia Grocery Co., 179 S,E. 768, 180 
Ga. 519, 99 AL.R. 700. 

N.D.—^Northwestern Imp. Co. v. Mor¬ 
ton County, 47 N.W.2d 543, 78 N.D. 
29. 

37 C.J. p 201 note 35. 

Dissemination of news 

The statutory provision, requiring 

State Department of Education to 
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one mode which makes it more dangerous to the 
public.'^^ 

In accordance with the principles stated supra sub¬ 
divisions a and b of this section, however, a license 
or occupation tax is valid, under the constitutional 
provisions herein considered, if it applies equally 
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and without discrimination to all persons engaged 
in the same particular business or avocation, or 
exercising the same privileges, or if the occupa¬ 
tions or privileges and the persons engaged there¬ 
in are classified for taxation according to reason¬ 
able and well recognized lines of distinction,^ 3 and 


chargre a fee for each reel of motion 
picture film censored by Department, 
is unconstitutional, as applied to 
newsreels, because of discrimina¬ 
tion against such medium of dissemi¬ 
nating news by taxing such reels in 
different manner than newspapers, 
magazines, radio and television vio¬ 
lating equal protection clause of fed¬ 
eral and state constitutions. 

Ohio.—State v. Smith, Mun., 108 N. 
E.2d 582. 

11. U.S.—In re Tot Sang, D.C.Mont, 
76 F. 983, reversed on other 
grounds 19 S.Ct. 877, 171 U.S. 686, 
43 L.Ed. 1180. 

12. U.S.—^Utah Power & Light Co. 
V. Pfost, D.aidaho, 52 F.2d 226— 
United Drug Co. v. Graves, D.C. 
Ala., 34 P.2d 808. 

Ala.—Smalley v. City of Oneonta, 46 
So.2d 201, 263 Ala. 663. 

Fla.—Louis K. Liggett Co. v. Amos. 
141 So. 153, 104 Fla. 609, reversed 
on other grounds Louis K. Liggett 
Co. V. Lee, 53 S.Ct. 481, 288 U.S. 
517, 77 L.Ed. 929, 85 A.L.R. 699, 
conformed to Louis K. Liggitt Co. 
V. Lee, 149 So. 8, 109 Fla. 477, and 
annulled Louis K. Liggett Co. v. 
Lee, 147 So. 463, 109 Fla. 477. 

Or.—Garbade v. City of Portland, 214 
P.2d 1000, 188 Or. 158. 

Va.—Chesapeake & Potomac Tel. Co. 
of Va. v. City of Newport News, 85 
S.E.2d 346, 196 Va. 627—Langston 
v. City of Danville, 54 S.E.2d 101, 
189 Va. 603—^American Tobacco Co. 
V. City of Danville, 99 S.E. 733, 125 
Va. 12. 

Wash.—State v. Inland Empire Re¬ 
fineries, 101 P.2d 975, 3 Wash.2d 
651, certiorari denied State of 
Washington v. Inland Empire Re¬ 
fineries, 61 S.Ct 395, 311 U.S. 713, 
85 L.Ed. 464. 

37 C.J. p 201 note 40. 

13. U.S.—State Board of Tax Com’rs 
of Indiana v. Jackson, Ind., 51 S. 
Ct 540, 283 U.S. 527, 75 L.Ed. 1248, 
73 A.L.R. 1464, 75 A.L.R. 1536. 

The Best Poods v. Welch, D.C. 
Idaho, 34 F.2d 682. 

Union Sulphur Co. v. Reid, D.C. 
La., 17 P.Supp. 27. 

Ala.—^Maury v. State, 93 So. 802, 203 
Ala. 46. 

Fla.—Blalock v. Powledge, 179 So. 
772. 

Ga.—Milliron v. Harrison, 166 S.E. 

231, 175 Ga. 764, 84 A.L.R. 1142. 
N.J.—State V. Garden State Racing 
Ass’n, 64 A.2d 916, 136 N.J.Law 
173—Giant Tiger Corp. of Camden 


V. Board of Com'rs of City of Cam¬ 
den, 4 A.2d 775, 122 N.J.Law 240. 
N.Y.—MacDonald v. Browne, 62 N.E. 
2d 63, 294 N.Y. 263, appeal dismiss¬ 
ed 66 S.Ct 60, 326 U.S. 682, 90 
L.Ed. 399. 

Dog Owners Ass’n of N. Y. State 
V. Hilleboe, 124 N.Y.S.2d 835, 206 
Misc. 119, affirmed 121 N.E.2d 547, 
307 N.Y. 734—Tonkelson v. City of 
New York, 117 N.Y.S.2d 763, 202 
Misc. 892. 

Pa.—Commonwealth v. Humphrey, 
136 A. 213, 288 Pa. 280. 

S.C.—Corpus Juris quoted in Wing¬ 
field V. South Carolina Tax Com¬ 
mission, 144 S.E. 846, 852, 147 S.C. 
116. 

Utah.—State v. Mason, 78 P.2d 920, 
117 A.L.R. 330. 

Va.—Chesapeake & Potomac Tel. Co. 
of Va. V, City of Newport News, 
85 S.E.2d 346, 196 Va. 627. 

Wash.—Texas Co. v. Cohn, 112 P.2d 
522, 8 Wash.2d 360, followed in In¬ 
land Empire Refineries v. State, 
112 P.2d 541, 8 Wash.2d 723 and 
Montana Headlight Oil Co. v. State, 
112 P.2d 541, 8 Wash.2d 724. 

37 C.J. p 202 note 41. 

Classifications held valid 

(1) Classification based wholly on 
character of property in which the 
parties deal. 

Okl.—^Kirschner v. McCracken, 68 P. 
2d 793, 180 Okl. 223. 

(2) Exemption of railroad, pull- 
man, telephone, and telegraph, bank 
and trust, and insurance companies, 
building and loan and codperative 
marketing associations, and corpora¬ 
tions not for profit, from statute im¬ 
posing capital stock “filing fee or 
tax.” 

Fla.—Jacksonville Gas Co. v. Lee, 
148 So. 188, 110 Fla. 61. 

(3) Exemption of specified organi¬ 
zations from law, prohibiting solic¬ 
iting for donations, for charitable, re¬ 
ligious, etc., purposes without a li¬ 
cense. 

Pa.—Commonwealth v. McDermott, 
145 A. 858, 296 Pa. 299. 

(4) Ordinance imposing taxes on 
persons erecting, maintaining, and 
repairing awnings projecting over 
public highways and not applying to 
those erecting, maintaining, and re¬ 
pairing awnings not over public 
highways. 

Mo.—^Keane v. Strodtman, 18 S.W.2d 
896, 323 Mo. 161. 

(5) Ordinance distinguishing junk 
gatherers from junk dealers. 
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Ga.—^Melnick v. City of Atlanta, 94 
S.E. 1015, 147 Ga. 525. 

(6) Provision excepting attorneys 
acting in usual course of profession 
and insurance, bonding, and surety 
companies from application of Motor 
Club Service Act. 

Cal.—Moore v. Webb, 26 P.2d 22, 219 
Cal. 304, 89 A.L.R. 925. 

(7) Exemption of privilege of be¬ 
ing employed as a wage earner from 
statute taxing privilege of conduct¬ 
ing business, professional or other¬ 
wise. 

Wash.—Supply Laundry Co. v. Jen- 
ner, 34 P.2d 363, 178 Wash. 72. 

(8) Exemption of private em¬ 
ployees from occupation tax statute 
taxing public employees. 

Wash.—Supply Laundry Co. v. Jen- 
ner, 34 P.2d 363, 178 Wash. 72. 

(9) Exemption of those members 
of the class licensed and inspected 
under other ordinances. 

Ill.—General Baking Co. v. City of 
Belleville, 51 N.E.2d 646, 384 III. 
459. 

Wash.—Crown Zellerbach Corp. v. 
State, 278 P.2d 305, 45 Wash,2d 
749. 

Wis.—Business Brokers Ass’n v. Mc¬ 
Cauley, 38 N.W.2d 8, 255 Wis. 5. 

(10) Exempting agency of federal 
government and types of business 
already subject to regulation. 

U.S.—Currency Services v. Matthews, 
D.C.Wis., 90 F.Supp. 40. 

(11) Allowing public accountants 
who had already passed a specific ex¬ 
amination to apply for certificates as 
certified public accountants, while re¬ 
quiring public accountants who had 
not passed such examination to take 
a special examination to qualify for 
the certificate. 

Ill.—Chatkin v. University of Ill., 103 
N.E.2d 498, 411 Ill. 105. 

(12) Exemption of those persons 
already licensed from taking exami¬ 
nation for license. 

N.M.—State v, Spears, 259 P.2d 356, 
57 N.M. 400, 39 A.L.R.2d 596. 

Tex.—^Ex parte George, 215 S.W.2d 
170, 152 Tex.Cr. 465. 

(13) Classification based on differ¬ 
ences in subject matter and trade 
methods, and practices related to the 
object of the legislation. 

N.J.—Ring V. Mayor and Council of 
Borough of North Arlington, 56 
A.2d 744, 136 N.J.Law 494, affirmed 
61 A.2d 508, 1 N.J. 24, appeal dis¬ 
missed 69 S.Ct. 250, 335 U.S. 889, 
93 L.Ed. 427, 
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it does not matter how few the persons are who 
may be included in a class as long as all who are 
or may come into the like situation or circum¬ 
stances are embraced in the class.^^ Persons en¬ 
gaged in the same business or avocation may be 
subclassi£ed for the purpose of exempting or im¬ 
posing different rates of occupation taxes, as per¬ 
sons who actually perform the manual labor in¬ 
volved in their trade and those who merely em¬ 
ploy others to do so,'^5 persons soliciting cleaning 
and dyeing business, and persons operating a clean¬ 
ing and dyeing plant,^6 and others specifically con¬ 
sidered infra § 530. So, also, for the purpose of re¬ 
quiring licenses or imposing different rates of taxa¬ 
tion, businesses may be classified according to the 
different articles manufactured^'^ transported,or 
as shown infra § 530 a, sold'. The mere fact that a 
person cannot bring himself within a proper and 
lawful exemption does not deprive him of the equal 
protection of the law.'^9 

Previous military service. Statutes discriminat- 
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ing in favor of persons who have engaged in pre¬ 
vious military service, exempting them from the 
payment of a license tax which is required of others 
in the same business, are generally held to be un¬ 
constitutional as denying equal protection of the 
law,20 but there is authority to the contrary,2i and 
a discrimination in favor of former soldiers and 
sailors with res'pect to an occupation which may be 
pursued only by consent of the sovereign state has 
been said not to violate the guaranty of equal pro¬ 
tection ,22 particularly where the legislature has rea¬ 
sonable basis for believing that such men are more 
fit than others to engage in the occupation.23 

d. Classification According to Amount of Busi¬ 
ness or Capital 

A business may be classified and license fees gradu¬ 
ated according to the amount of capital employed or 
business done provided there is no unjust discrimination, 
but such classification is not generally compulsory. 

Unless the graduation is not based on a sound 
distinction and unjustly discriminates against one 


(14) Classiflcation based on method 
of sale. 

Va.—Cavalier VendiniT Corp. v. State 
Bd, of Pharmacy, 79 S.E,2d 636, 196 
Va, 626, appeal dismissed 74 S.Ct. 
871, 347 U.S. 995, 98 L.Ed. 1127. 

(15) Classification favoring exist¬ 
ing businesses. 

Cal.—^Del Mar Canning Co. v. Payne, 
176 P.2d 231, 29 Cal.2d 380. 

Mass.—Selectmen of Topsfield v. 
State Racing Commission, 80 N.E. 
2d 65, 324 Mass. 309. 

N.T.—Stracquadanio v. Department 
of Health of City of New York, 32 
N.E.2d 806, 285 N.T. 93. 

W.Va.—^Tweel v. West Virginia Rac¬ 
ing' Commission, 76 S.E.2d 874, 
appeal dismissed 74 S.Ct, 123, 346 
U.S. 869, 98 L.Ed. 379. 

(16) Taxation of fuel oil distribu¬ 
tors even though distributors of 
solid fuel are not taxed. 

Wash.—Texas Co. v. Cohn, 112 P. 
2d 522, 8 Wash.2d 360, followed in 
Inland Empire Refineries v. State, 
112 P.2d 541, 8 Wash.2d 723 and 
Montana Headlight Oil Co. v. 
State, 112 P.2d 641, 8 Wash.2d 724. 

(17) Taxation of places of a,muse- 
ment charging admission and exemp¬ 
tion of those not charging admission. 
Cal.—City of Stockton v. West Coast 

Theatres of Northern Cal., 222 P.2d 
886,' 36 Cal.2d 879—^Pox Bahersfleld 
Theatre Corp. v. City of Bakers- 
held. 222 P.2d 879, 36 Cal.2d 136. 
Pa.-—American Baseball Club of 
Philadelphia v. City of Philadel¬ 
phia, 167 A. 891, 312 Pa. 311, appeal 
dismissed 54 S.Ct. 128. 290 U,S. 
595, 78 L.Ed. 524. 


(18) Other classifications. 

Or.—Fox V. Galloway, 148 P.2d 922, 
174 Or. 339. 

S.C.—Carolina Music Go. v. Query, 6 
S.E,2d 473, 192 S.C. 308. ' 

37 C.J. p 202 note 41 [a]. 

14. U.S.—Barrett v. New York, C.C. j 
N.Y., 183 P. 793. 

Va.—Chesapeake & Potomac Tel. Co. 
of Va. V. City of Newport News, 86 
S.E.2d 346, 196 Va, 627. 

37 C.J. p 203 note 42. 

15. Ky.—City of Louisville v. Coul¬ 
ter. 197 S.W, 819, 177 Ky. 242, L. 

R. A.1918A 811. 

La,—State v. Carl The Cleaner, 171 
So. 453, 185 La. 1083—State v. 
Banner Cleaners & Dyers, 168 So. 
127, 184 La. 997, appeal dismissed 
Banner Cleaners & Dyers v. State 
of Louisiana, 67 S.Ct. 20, 299 U. 

S. 605, 81 L.Ed. 374—State v. 

Crescent City Laundries, 166 So. 
315, 184 La. 17. 

Worker hiring assistants 
Under act imposing privilege tax 
and exempting those engaged Jn 
mechanical pursuits, hiring of few 
assistants who, like employer, labor 
with their hands in carrying on busi¬ 
nesses or mechanical pursuits cov¬ 
ered by exemption does not serve to 
remove employer from favored class; 
and the statute does not deny equal 
protection to a corporation because 
persons engaged in like businesses 
were exempted from tax. 

U.S,—^White Cleaners & Dyers v. 
Hughes, D.C.La,, 7 P.Supp. 1017. 

16. Ky.—Williams v. City of Bowl¬ 
ing Green, 70 S.W.2d 967, 264 Ky. 
11 . 

17. Miss.^—Southern Package Corpo- 
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ration v. State Tax Commission, 

164 So. 45, 174 Miss. 212. 

18. Md.—^Yarger v. State, 200 A. 
731. 

Lobsters 

Statute requiring a license and 
bond for transportation of lobsters 
to another state, excepting common 
carriers, is not unconstitutional. 
Me.—State v. Dodge, 104 A. 6, 117 
Me. 269. 

Effect of equal protection clause on 
statute imposing tax on motor car¬ 
riers generally see infra § 530 b. 

19. U.S.—Storaasli v. State of 
IWCinnesota, 61 S.Ct. 364, 283 U.S. 
57, 76 L.Ed. 839. 

20. Ill.—Marallis. v. City of Chica¬ 
go, 182 N.E. 394, 349 Ill. 422, 83 
A.L.R. 1222. 

Ind.—Hanley v. State, 123 N.E.2d 452. 
37 C.J. p 203 note 50. 

Act held valid 

Act imposing tax for privilege of 
doing business on corporations en¬ 
gaged in laundry business ' was not 
invalid where such act merely pro¬ 
vided that it should not apply to 
Confederate soldiers, their wives or 
widows, who were exempt from li¬ 
cense taxes by previous act which 
did not include laundry business. 
U.S.—^White Cleaners & Dyers v. 
Hughes, D.C.La., 7 P.Supp. 1017. 

21. Ga. 1 —City of Macon v. Samples, 
145 S.E. 57, 167 Ga. 150. 

Okl.—Farley v. Watt, 23 P.2d 687, 

165 Okl. 6. 

37 C.J. p 203 note 50 [b]. 

22. Colo.—^AJitlers Athletic Ass’n v. 
Haritung, 274 P. 831, 85 Colo. 125. 

23. Colo.—^Antlers Athletic Ass’n v. 
Hartung, supra. 
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or more of the persons engaged in the business,^4 
the constitutional requirement of equal protection 
of the laws is not violated by the classification of 
a business, for the purpose of license taxes, and 
the fee or tax graduated, according to the amount of 
capital employed therein,^5 or fees charged,^6 or 
according to the amount of business done,27 or 
salary and wages received.27.5 Specific applications 
of the foregoing rules are considered supra § 527 
with respect to corporate franchise or license taxes, 
infra § 530 a as to merchants and chain stores, and 
infra § 530 b as to motor carriers. 

Except where such graduated classification is re¬ 
quired by a constitutional provisionals it is not 
compulsory, and the mere fact that license taxes 
in a given class are fixed and not graduated in 
proportion to the amount of business is not a de¬ 
nial of equal protection.29 It has been held that 
the classification should be in exact proportion to 


the business dohe;^® but, on the other hand, it 
has been held that, unless the constitution so re¬ 
quires, it need not be an exact ratio. 

e. Classifiqation According to Localities 

A reasonable classification according to locality may 
be sustained. 

The requirement of a license may in a proper 
case apply only to those occupied in certain classes 
of cities ;32 and in different cities or localities a 
given occupation, business, or privilege may, on 
the basis of difference in population or conditions, 
without violating constitutional provisions relating 
to equal protection of the laws, be subject to dif¬ 
ferent rates of taxation,®^ or to different rules or 
requirements governing the issuance of a license,24 
unless such classification is made arbitrarily and is 
not based on a rational difference of situation or 
conditions found in the different cities or locali- 
ties.25 This latter rule is particularly applicable 


24. Ky.—^Newport v. Frankel, 233 S. 
W. 884, 192 Ky. 408. 

La.—State v. Pinckard, 43 So. 1015, 
119 La. 228. 

S.C.—Ex parte Bates, 120 S.E. 717, 
127 S.C. 167. 

25. Tenn,—Sterchi Bros. Stores v. 
Wallace, 77 S.W.2d 807, 168 Tenn. 
299. 

37 C.J. p 204 note 53. 

BzemptloxL 

Statute imposing privilege tax on 
sellers of electrical appliances, which 
exempted merchants whose stock 
was npt more than five thousand 
dollars, of which electrical appli¬ 
ances constituted not more than 10 
per cent, was not unconstitutional, 
Tenn.—Sterchi Bros, Stores v. Wal¬ 
lace, supra 

26- XJ.S.—Metropolis Theater Co. v, 
Chicago, Ill., 33 SJCt. 441, 228 U. 
S. 61, 57 L.Ed. 730, 

Ky.—^Newport v. Frankel, 233 S.W. 
884, 192 Ky. 408. 

27. Cal.—^McAdams Oil Co. v. City 
of Los Angeles, 89 P.2d 729, 32 
Cal.App.2d 369—^Bx parte Bruce, 
201 P. 789, 54 Cal.App. 280. 

Ky.—City of Louisville v. Sebree, 214 
S.W,2d 248, 308 Ky. 420—Paducah 
Automotive Trades Ass’n v. City 
of Paducah, 211 S.W.2d 660, 307 
Ky. 524. 

N.T.—^Noyes v. Wohl, 41 N.T.S.2d 
571, 266 App.Div. 62, affirmed 62 
l^.E.2d 590, 291 N.Y. 695. 

37 C.J. p 204 note 55. 

Bzemptiou 

Act imposing license tax on ^^oss 
sales of moving picture theater 
tickets in excess of three thousand 
dollars per quarter year allowed As 
exemption to each operator is not 
unconstitutional. 


Mont.—State ex rel. Griffin v. Greene, 
67 P.2d 995, 111 A.L.R. 770. 

27.5 Ky.—City of Louisville v. Se¬ 
bree. 214 S.W.2d 248, 308 Ky. 420. 

28. La—State v. Winehill, 86 So. 
181, 147 La. 781. 

37 C.J. p 204 note 57 [a]. 

29. La,—State v. Arthur Duvic’s 
Sons, 170 So. 23, 186 La 647. 

N.J.—Ring V. Mayor and Council of 
Borough of North Arlington, 56 
A.2d 744, 136 N.J.Law 494, affirmed 
61 A.2d 508, 1 N.J. 24, appeal dis¬ 
missed 69 S.Ct. 250, 335 U.S. 880, 
93 L.Ed. 427. 

37 C.J. p ^04 note 68. 

30. Ga.—Johnston v. Macon, 62 Ga. 
645. 

31. La.—State v. Winehill, 86 So. 
181, 147 La. 781. 

Wis.—Wisconsin Master Bakers As¬ 
soc. V. Weigle, 168 N.W. 383, 167 
Wis. 669. 

37 C.J. p 204 note 60, 

32. Fla.—Gandy v. Borras, 154 So. 
248, 114 Fla. 503. 

Okl.—^Peters v. State, 34 P.2d 286, 66 
Okl.Cr, 96. 

Tex.—Dallas Gas Co. v. State, Civ. 
App., 261 S.W. 1063. 

Ex parte George, 216 S.W.2d 170, 
162 Tex.Cr. 465. 

33. Ga.—Guerry v. Harrison, 173 S. 

E. 831, 178 Ga 669—Milliron v. 
Harrison, 166 S.E. 231, 175 Ga 764,! 
84 A.L.R. 1142. ^ 

S.C.—^Hay v. Leonard, 46 S.E.2d 653, 
212 S.C. 81. 

Tenn.—Marion County River Transp. 

Co. V. Stokes, 117 S.W.2d 740. 

Tex.—^Dallas Gas Co. v. State, Civ. 

App., 261 S.W. 1063. 

37 C.J. p 205 note 62. 

Chties on state border 
A law providing that the rate of 

427 


I tax on sales in cities or incorporat- 
j ed towns adjoining cities or towns 
in a sister state shall be the same 
as the rate exacted in such adjoin¬ 
ing state, no.t to exceed the rafe 
provided in the law, is constitution¬ 
al. 

Ark.—^Wiseman v. Phillips, 84 S.W. 2d 
91, 191 Ark., 63—^Bollinger v. Wat¬ 
son, 63 S.W.2d 642, 187 Ark. 1014. 

34. Ind.—Shedd v. Automobile In?. 
Co., 196 N.E. 227. 

Wis.—Manufacturers' <& Merchants’ 
Inspection Bureau v. Buech, 181 N. 
W. 125, 173 Wis. 433. 

Classification based, on population 

In determining validity of dis¬ 
crimination made between towns 
having population of ten thousand 
or less, and cities and towns having 
population in excess of ten thousand, 
existence of borderline cases where 
it is not easy to justify discrimina¬ 
tion theoretically cannot he given 
weight, nor is the act objectionable 
because the basis of discrimination 
was population under federal census 
of 1930, where such census was the 
last federal census, 

R.I.—C. Tisdall Co. v. Board of Al¬ 
dermen of City of Newport, R.I., 
188 A. 648. 

Eanlixxg of overlength loads 

. Classification by highway commis¬ 
sion refusing to issue permit to con¬ 
tract hauler for overlength loads in 
hapling road material, except from 
nearest railroad station, was not ar¬ 
bitrary or discriminatory. 

Mo.—Park Transp. Co. v. Missouri 
State Highway Commission, 60 S. 
W.2d 388, 332 Mo. 592. 

35. ‘Md.—^Dasch v. Jackson, 183 A. 
.63,4,170. Md. 251. 

Wis.—Town of Caledonia v. Racine 
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where the license fee is imposed mainly for the 
purpose of revenue, so that it may be regarded 
as a pure tax in the constitutional sense. 

f. Discriminations Based on Eesidence or Cit¬ 
izenship 

Discriminations in license taxes based on residence 
usually constitute a denial of equal protection, but pro¬ 
visions restricting the right to a license to citizens of the 
United States are generally valid. 

Although discriminations in this respect which are 
not arbitrary or capricious and substantial are not 
fatal to the validity of the tax, residents and non¬ 
residents engaged in the same occupation or busi¬ 
ness must be treated substantially alike in the mat¬ 
ter of imposing a license tax,37 and businesses can¬ 
not be classified merely on their location.38 

Discrimination against nonresidents^ A statute 
or ordinance which confines the right to a license 
to residents of the state or municipality, 39 or to 
persons who are residents and have been for a 


specified period of time,^® or which taxes the busi¬ 
ness, occupation, or privileges of a nonresident in 
a different manner or at a different rate from that 
of a resident,or other nonresidents,^'^-5 or at¬ 
tempts to distinguish between persons engaged in 
the same business merely on the basis of the location 
of their business houses, ^3 or requires only non¬ 
residents to have a license,^3.5 or taxes a business on 
the number of employees, and only a small amount 
of business accrues to a nonresident business house 
from the taxing municipality,^2.l0 is generally held 
unconstitutional as a denial of the equal protection 
of the laws; and this rule applies even where the 
discrimination operated only within the limits of 

a municipality.^ 3 

On the other hand, ordinances imposing higher 
license taxes on the business of nonresidents than 
on that of residents have been upheld where it was 
shown that the residents were otherwise taxed di¬ 
rectly and indirectly in ways which the nonresident 
wholly escaped.^^ The mere fact that license taxes 


Limestone Co., 63 N.W.2d 697, 266 
Wis. 475. 

37 C.X p 205 note 63. 

36. Ky.—^Hager v. Walker, 107 S.W. 
254, 128 Ky. 1, 32 Ky.L. 748, 129 
Am.S.R. 238, 15 L.R.A.,N.S., 195. 

Mo.—St Louis V. Spiegel, 75 Mo. 145. 
N.a—State V. Carter, 40 S.E. 11, 129 
N.C. 660. 

37. Fla.—O'lConnell v. Kontojohn, 
179 So. 802. 

38. Cal.—In re Riley, 177 P. 854, 39 
Cal.App. 68. 

Iowa.—State v. Osborne, 164 N.W. 
294, 171 Iowa 678, Ann.Cas.l917E 
497. 

Statute held valid 

Statute providing* that no license 
tax may be levied by state, county, 
or municipality on vehicles used for 
sale and delivery of tangible person¬ 
alty at wholesale from established 
place of business, on which license 
tax is paid. 

Fla.—^American Bakeries Co. v. 
Haines City, Fla,, 180 So. 524. 

39. Cal,—Abe v. Fish and Game 
Commission of California, 49 P.2d 
608, 9 Cal.App.2d 300. 

Fla.—State ex rel. James v. Gerrell, 
188 So. 812, 137 Fla. 324, 

37 C.J. p 205 note 66. 

40. U.S.—City of New Brunswick v. 

Zimmerman, C.C.A.N,J., 79 F.2d 

428. 

l^.T.—Schrager v. City of Albany, 99 
N.Y.S.2d 697, 197 Misc. 903. 

U.S.—Campbell Baking Co. v. 
City of Maryville, Mo., D.C.Mo., 31 
F.2d 466—^Vyard Baking Go. v., City 
of Fernandina, Fla,, D.C.Fla., 29 F. 
2^d 789—Campbell Baking Co. v. 
City of Harrisonville, Mo., D.C. 
Mo., 19* F. 2d 169. 


Del.—Conard v. State, 16 A.2d 121, 2 
Terry 107. 

Fla.—State ex rel. James r. Gerrell, 
188 So. 812, 137 Fla, 324. 

Kan.—Corpus Juris cited in Ex parte 
Irish, 250 P. 1056, 1059, 121 Kan. 
72, 122 Kan. 33, 61 A.L.R. 332. 

Ohio.—Corpus Juris Secundum quot¬ 
ed in Myers v. City of Defiance, 36 
N.E.2d 162, 167, 67 Ohio App. 159. 

Tex.—^Ex parte Baker, 78 S.W.2d 
610, 127 Tex.Cr. 589. 

37 C.J. p 206 note 66. 

41.5 N.T.—People ex rel. Village of 
Lawrence v. Kraushaar, 89 N.Y.S. 
2d 685, 195 Misc. 487. 

42. Ala.—^Rochell v. City of Flor¬ 
ence, 188 So, 247, 237 Ala, 635. 

Fla.—O’Connell v. Kontojohn, 179 So. 
802—^Hamilton v. Collins, 154 So. 
201, 114 Fla. 276. 

Kan.—Hair v. City of Humboldt, 299 
P. 268, 133 Kan. 67. 

Mich.—Colonial Baking Co. of Grand 
Rapids V. City of Fremont, 295 N. 
W, 608, 296 Mich. 186. 

Ohio.—Corpus Juris Secundum quot¬ 
ed in Myers v. City of Defiance, 36 
N.E,2d 162, 167, 67 Ohio App. 169. 

Tex.—Corpus Juris Secundum quoted 
in Linen Service Corporation of 
Texas v. City of Abilene, Civ.App., 
169 S.W.2d 497, 600, error refused. 

Ex parte Baker, 78 S.W.2d 610, 
127 Tex.Cr. 589. 

Wis.—City of Edgerton v. Slatter, 
263 N.W. 83, 219 Wis. 381—Whip¬ 
ple V. City of South Milwaukee, 
261 N.W. 235, 218 Wis. 395. 

37 C.J. p 200 note 33 [a] (10). . 

Validity of tax distinguishing be¬ 
tween peddlers or itinerant dealers 
and merchants having permanent 
place of business see infra § 530 a. 

42.5, ; Mich.—Colonial Baking Co. of 
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Grand Rapids v. City of Fremont, 
295 N.W. 608, 296 Mich. 185. 

Tax on vehicles of nonresidents 
An ordinance imposing annual li¬ 
cense tax on each automobile used 
by nonresidents of the city regularly 
employed in the city, where such tax 
was not imposed on residents of city, 
was violative of the equal protection 
of the law clause. 

Ky.—^Davis v, Pelfrey, 147 S.W.2d 
723, 285 Ky. 298. 

42.10 Cal.—Ferran v. City of Palo 
Alto, 122 P.2d 966, 60 Cal.App.2d 
374. 

43. U.S.—Ward Baking Co. v. City 
of Fernandina, D.C.Fla., 29 F.2d 
789 —Campbell Baking Co. v. City 
of Harrisonville, Mo., D.C.Mo., 19 
F.2d 159. 

Kan.—Corpus Juris cited in Ex parte 
Irish, 250 P. 1056, 1059, 121 Kan. 
72, 122 Kan. 33, 61 A.L.R. 332. 

Tex.—Corpus Juris Secundum quoted 
in Linen Service Corporation of 
Texas V. City of Abilene, Civ.App., 
169 S.W.2d 497, 500, error refused. 

Ex parte Baker, 78 S.W.2d 610, 
127 Tex.Cr. 689. 

Wis.—City of Edgerton v. Slatter, 
263 N.W. 83, 219 Wis. 381—Whip¬ 
ple V. City of South Milwaukee, 
261 N.W. 235, 218 Wis. 395. 

37 C.J. p 205 note 67. 

44. Va.—^Vaughan v. City of Rich¬ 
mond, 181 S.E. 372, 165 Va, 145— 
Richmond Linen Supply Co. v. 
City of Lynchburg, 169 S.E. 654, 
160 Va. 644, affirmed National 
Linen Service Corporation v. City 
of Lynchburg, Va., 64 S.Ct. 437, 
291 U.S. 641, 78 L.Ed. 1039, rehear¬ 
ing denied 64 S.Ct. 456, 291 U.S. 
648, 78 L.Ed. 1043. 
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are imposed on nonresidents does not make the 
taxes invalid if they apply alike to all in the same 
situation and there is no discrimination against the 
nonresidents in favor of residents engaged in the 
same class of business or enjoying the same privi¬ 
leges;^® and even such discriminations have been 
sustained with reference to certain privileges or oc¬ 
cupations,^® as for example, in the case of licenses 
to hunt or fish,^*^ or to buy and ship game or parts 
thereof.^® However, a hunting license law which 
taxes nonresidents of the county where the game is 
hunted so much more than residents thereof as to be 
unreasonable is violative of the equal protection 
clause.'^^ 

Discrimination in favor of nonresidents. An act 
or ordinance which provides for the payment of a 
license tax by residents of the state or municipality 
only does not discriminate unlawfully in favor of 
nonresidents,®® as in the case of one taxing pro¬ 
fessions practiced within the city or state and ex¬ 
empting therefrom persons temporarily there on 
specific professional business.®^ So, a statute per- 
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mitting one who has been admitted to practice his 
profession in another state and has practiced there 
a specified time to be admitted to practice without 
further examination is not a denial of equal pro¬ 
tection to residents who are required to pass ex¬ 
aminations before being licensed to practice.®^ 

Aliens. A provision of an act or ordinance that 
no license shall be granted to a person who is not 
a citizen of the United States is not unconstitutional 
as a denial of equal protection,®^ although where 
the business is one which is not injurious to the 
public morals, health, or welfare, a restriction that 
licenses shall be issued only to persons who have 
been citizens for two years has been held in¬ 
valid.®®*® 

g. Sales Tax in General 

If levied at a uniform rate, a sates tax is not obnox¬ 
ious to the equal protection clause. 

A flat tax on sales levied at a uniform rate is 
not obnoxious to the equal protection clause,®^ 
and this rule applies whether the tax is considered 


45. U.S.—^Bailey v. Smith, D.C.Iowa, 
40 F.2d 958. 

Aero-Mayflower Transit Co. v. 
Grosjean, D.C.La., 3 F.Supp. 527,' 
appeal dismissed Aero-Mayflower 
Transit Co. v. Conway, 53 S.Ct. 4, 
287 U.S, 671, 77 L.Ed. 579. 

Cal.—Sivertsen v. City of Menlo Park, 
109 P.2d 928, 17 Cal.2d 197. 

Idaho.—Geo. B. Wallace, Inc., v. 

Pfost, 65 P.2d 725, 110 A.L.R. 613. 
Ky.—City of Lexingrton v. Jones, 160 
S.W.2d 19, 289 Ky. 719. 

Mass.—^Apgrer v. New York Cent. R. 

R. , 38 N.E.2d 652, 310 Mass. 495. 
Tex.—Ex parte Baker, 78 S.W.2d 610, 

127 Tex.Cr. 589. 

37 C.J. p 206 note 68. 

Inapplicable exemptions 
A statute imposing: the same mo¬ 
tor vehicle privilege tax on nonresi¬ 
dents as on residents is not invalid 
as to the former because payment of 
such tax exempts the taxpayer from 
payment of a property tax to which 
the nonresident is not subject. 

U.S.—Storaasli v. State of Minnesota, 
51 S.Ct. 354, 283 U.S. 57, 75 L.Ed, 
839. 

46. Me.—State v. Lemar, 87 A.2d 
886, 147 Me. 405. 

N.T.—People ex rel. Village of Law¬ 
rence V. Kraushaar, 89 N.Y.S.2d 
685, 195 Misc. 487. 

Vt.—Bondi v. MacKay, 89 A. 228, 87 
Vt. 271, Ann.Cas.l916C 130. 

47. Vt.—Bondi V. MacKay, supra. 

48. La—Lacoste v. Department of 
Conservation of State of Louisiana, 
92 So. 381. 151 La 909, affirmed 44 

S. Ct. 186, 263 U.S. 545, 6$ L.Ed. 
437. 

37 C.J. p 206 note 71. 


49. Fla.—State v. Bryant, 99 So. 
327, 87 Fla. 66. 

50. Ark.—Ft. Smith v. Scruggs, 69 
S.W. 679, 70 Ark. 549, 91 Am.S.R. 
100, 58 L,R.A. 921. 

S.C.—Ponder v. City of Greenville, 
12 S.B.2d 851, 196 S.C. 79. 

37 C.J. p 207 note 83. 

Validity of tax on ownership and op¬ 
eration of motor vehicles by resi¬ 
dent see infra § 529 i. 

51. Ky,—^Evers v. Mayfield, 85 S. 
W. 697, 120 Ky. 73, 27 Ky.L. 481. 

Or.—State v. Smith, 273 P. 343, 127 
Or. 680. 

52. Wis.—Price v. State, 171 N.W. 
77, 168 Wis. 603. 

53. U.S.—Anton v. Van Winkle, D. 
C.Or., 297 F. 340. 

Ala.—Corpus Juris Secundum cited in 
State V. Friedkin, 14 So.2d 363, 
366, 244 Ala 494. 

Wash.—^Asakura v. City of Seattle, 
210 P. 30, 122 Wash. 81, reversed 
on other grounds 44 S.Ct. 515, 265 

U. S. 332, 68 L.Ed. 1041. 

37 C.J. p 206 note 73. 

Tax on employment of aliens as vio¬ 
lation of equal protection clause 
see supra § 520. 

53.5 N.Y.—Wormsen v. Moss, 29 N. 
Y.S.2d 798, 177 Misc. 19. 

54. N.M.—Beatty v. City of Santa 
Fe, 263 P.2d 697, 57 N.M. 759. 

Ohio.—^Volk V. Evatt, 11 Ohio Supp. 
112 . 

S.C.—State ex rel. Roddey v. Byrnes. 

66 S.E.2d 33, 219 S.C. 485. 

Tenn.—Smoky Mountain Canteen Co. 

V. Kizer, 247 S.W.2d 69; 193 Tenn, 
598. 


Wash.—Morrow v. Henneford, 47 P. 

2d 1016, 182 Wash. 625. 

Classification held valid 

(1) Subjecting to taxation sale 
and use of motor truck chassis pur¬ 
chased as separate units, on which 
were then mounted and attached me¬ 
chanical concrete mixers complete 
in themselves, and employed in trans¬ 
portation of mixers to location where 
concrete manufactured en route was 
to be used, does not constitute vio¬ 
lation of Fourteenth Amendment, as 
against contention that such chassis 
in fact are mobile bases for con¬ 
crete mixers, and since purchases of 
stationary or fixed bases are not 
taxed, discrimination has been prac¬ 
ticed under statute against purchaser 
and user of such chassis. 

Ohio.—^W. E. Anderson & Sons Co. 

V. Glander, 97 N.E.2d 29, 154 Ohio 

St 561. 

(2) Ordinance imposing tax on pur¬ 
chase of electricity, bottled natural 
liquefied petroleum or manufactured 
gas, water services, fuel oil, and tele¬ 
phone services but not on purchase of 
kerosene, did not deny equal protec¬ 
tion of law to seller of liquefied pe¬ 
troleum gas. 

Fla.—City of Orlando v. Natural Gas 

& Appliance Co., 57 So.2d 853. 

Cigarette tax 

The statute making it a crime to 
possess 200 or more cigarettes on 
which state tax has not been paid 
did not deny equal protection of the 
laws with respect to a resident who 
purchased cigarettes in another state 
and kept them in the trunk of his 
automobile while parked in the rear 
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as a on the consumer’s privilege to buy^^ or a 
tax on the particular transaction's as distinguished 
from an occupation tax based on the amount of 
sales, which is treated infra § 530 a; nor is a sales 
tax act rendered invalid by a provision that the rate 
on intra-state sales of property for use outside the 
state shall be at the rate of the sales tax of the 
state where such property is to be used.^^ How¬ 
ever, a statute which imposes a gross sales trans¬ 
action tax on a graduated scale increasing in pro¬ 
portion with the increase in the amount of the gross 
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sales is unconstitutional. 58 

h. Lianid Motor Fuel; “Gasoline Tax” 

A tax on the sale or use of motor fuel does not 
deny equal protection of the laws. 

Since, as discussed in Licenses § 3, a tax imposed 
on sales of gasoline or other liquid fuel for use in 
operating motor vehicles is a license or excise tax, 
a statute which imposes such a tax, applying alike 
to all domestic sales within the state or taxing dis¬ 
trict,5 9 or which imposes a tax on gasoline sold, 


of his home, intendingr to sell some 
of them in other states. 

Pa.—Commonwealth v. Flicking-er, 73 
A.2d 652, 365 Pa, 69, certiorari de¬ 
nied 71 S.Ct. 33, 340 U.S. 843, 95 
L.Ed. 618. 

Compensatingr use tax 

(1) A tax on the use of property on 
which a sales tax has not been paid 
has been held valid. 

Ill.—Johnson v. Halpin, 108 N.E.2d 
429, 413 Ill. 257, certiorari denied 73 
S.Ct, 781, 345 U.S. 923, 97 L.Ed. 
1355. 

Mich.—Banner Laundering* Co. v, 
Gundry. 298 N.W. 73, 297 Mich. 419. 
N.T.—Williamsburgh Power Plant 
Corp. V. City of New Tork, 7 N.Y.S. 
2d 326, 255 App.Div. 214, affirmed 
20 N.E.2d 12, 280 N.T. 651. 

Ohio.—State v. Fields, App., 36 N.E, 
2d 744. 

(2) Such a tax has been held in¬ 
valid when applied so as to require 
collection of the tax by a nonresi¬ 
dent seller. 

Miss.—^Reichman-Crosby Co. v. Stone, 
37 So,2d 22, 204 Miss. 122. 

Motor vehicle use tax 

A use tax on motor vehicles pur¬ 
chased outside the state, which is in¬ 
tended to take the place of an occu¬ 
pation tax assumed to be passed on 
to one purchasing in the .state, is 
invalid, as there is no requirement 
that the occupation tax be paid by 
purchasers. 

Ill.—People ex rel. Schoon v. Carpen- 
tier, 118 N.E.2d 315, 2 I11.2d 468. 

55. Ark.—^Wiseman v. Phillips, 84 
S.W.2d 91, 191 Ark. 63. 

Wash.—^Morrow v. Henneford, 47 P. 
2d 1016, 182 Wash. 625. 

56. Ark.—^Wiseman v. Phillips, 84 
S.W.2d 91, 191 Ark. 63. 

Utah.—W. F. Jensen Candy Co. v. 
State Tax Commission, 61 P.2d 629, 
90 Utah 359, 107 AL.R, 261. 

57. Ark.—^Wiseman v. Phillips, su- 
pra. 

58. U.S.-^Stewart Dry Goods Co. v. 
Lewis, Ky., 55 S.Ct. 526, ,294 U.S. 

. 650, 79 L.Ed. 1054, rehearing de¬ 
nied 55 S.Ct. 652, 296 U.S. 768, 79 
L.Ed. 1709i Levy V. Lewis, 56 S.Ct 
' m 652, 295 U.S. 768, 79 L.Ed. 1709, J. 
i C. Penney & Co. v. Lewis, 55 S.Ct 


652, 295 U.S. 768, 79 L.Ed. 1709, and 
Kroger Grocery & Baking Co. v. 
Lewis. 55 S.Ct 652, 295 U.S. 768, 
79 L.Ed. 1709. 

Vt.—Great Atlantic & Pacific Tea 
Co. V. Harvey, 177 A. 423, 107 Vt 
215, 

59. U.S.—Cunningham v. Potts, D.C. 
Wash., 9 P.2d 469, appeal dis¬ 
missed Nelson v. Potts, 47 S.Ct 
334, 273 U.S. 652, 71 L.Ed. 823. 
Colo.—^Altitude Oil Co. v. People, 202 
P. 180, 70 Colo. 452, error dis¬ 
missed Altitude Oil Co. v. People 
of State of Colorado, 43 S.Ct. 11, 
260 U.S. 693, 67 L.Ed. 467. 

Fla.—^Amos v. Gunn, 94 So. 615, 84 
Fla. 285. 

Ill.—People V, Deep Rock Oil Corpo¬ 
ration, 176 N.E. 572, 343 Ill. 388. 
Iowa.—Plank v. Grimes, 28 N.W. 2d 
34, 238 Iowa 594. 

Mich.—Lake Shore Coach Lines v. Al¬ 
ger, 41 N.W.2d 503, 327 Mich. 146. 
Miss.—State ex rel. Rice v. Louisiana 
Oil Corporation,* 165 So. 423, 174 
Miss. 585. 

42 C.J. p 738 note 60. 

Tractor fuel 

Statute does not deny equal pro¬ 
tection of law to seller of tractor 
distillate, used for propelling trac¬ 
tors, which is within spirit, as well 
as letter, of statutory definition of 
“motor fuel.’* 

La.—State v. Cedar Grove Refining 
Co., 152 So. 631, 178 La. 810. 
Double taxation 

If there is valid reason for placing 
fuel oil in a separate excise tax 
class, legislature may impose double 
taxation on it or on the business of 
selling it without violating the 
equal protection clause of the federal 
Constitution. 

Wash.—Texas Co. v. Cohn, 112 P.2d 
622, 8 Wash.2d 360, followed In 
Inland Empire Refineries v. State, 
112 P.2d 541, 8 Wash.2d 723 and 
Montana Headlight Oil Co. v. State, 
112 P.2d 541, 8 Wash.2d 724. 
Nature of tax 

The rule of the text has been ap¬ 
plied where the tax ,was considered 
to be: 

.■ (1) Tax on the use of the highway 
measured by the quantity of fuel 
consumed. 


U.S.—Schevenell v. Blackwood, C.C. 

A.Ark., 36 P.2d 421. 

Ark.—Standard Oil Co. v. Brodie, 239 
S.W. 753, 153 Ark. 114. 

(2) Occupational tax on gasoline 
distributors. 

Mont—State v. Silver Bow Refining 
Co., 272 P. 684, 83 Mont 380— 
State V. Silver Bow Refining Co., 
252 P. 301, 78 Mont 1. 

Failure to enforce 

Tax collector’s failure to collect 
license taxes on sales of cleaning 
fluids and other liquids within let¬ 
ter of statute defining motor fuel 
subject to tax, but never used as 
such, does not render statute un¬ 
constitutional as to company paying 
taxes on sales of tractor distillate. 
La.—State v. Cedar Grove Refining 
Co., 152 So. 531, 178 La. 810. 

Additional tax 

Exaction, in accordance with 
amended law, of one-cent additional 
tax from oil company retailing in 
1927, gasoline on which it had paid 
two-cent tax in 1926 as wholesaler, 
did not violate equal protection 
clause. 

Mont.—State v. Tale Oil Corporation 
of South Dakota, 295 P. 255, 88 
Mont. 506, appeal dismissed Tale 
Oil Corporation of South Dakota v. 
State of Montana, 52 S.Ct. 139, 284 

U. S. 589, 76 L.Ed. 508. 

Iiicense ordinances held valid 

U.S.—City of Sedalia, ex rel. and to 
Use of Bauman, v. Standard Oil 
Co. of Indiana, C.C.A.Mo., 66 F. 
2d 767, 95 A.L.R. 1514, certiorari 
denied Standard Oil Co. of Indiana 

V. City of Sedalia ex rel. and to 
Use of Bauman, 54 S.Ct. 374, 290 U. 
S. 706, 78 L.Ed. 607, Shell Petro¬ 
leum Corporation v. City of Seda¬ 
lia ex rel. and to Use of Bauman, 
64 S.Ct. 374, 290 U.S. 706, 78 L.Ed. 
607, Skelly Oil Co. v. City of Seda¬ 
lia ex rel. and to Use of Bauman, 
54 S.Ct 374, 290 U.S. 706, 78 L.Ed. 
607, Sinclair Refineries Co. v. City 
of Sedalia ex rel and to Use of 
Bauman, 64 S.Ct 374, 290 U.S. 706, 
78 L.Ed. 607, White Eagle Oil & 
Refining Co. v. City of Sedalia ex 
ret and to Use of Bauman, 64 S.Ct. 
374, 290 U.S. 706, 78 L.Ed. 607, Mid- 
Continent Petroleum Corporation 
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used, or offered for sale,®® does not violate the equal 
protection clause; and neither does a statute tax¬ 
ing gasoline imported and used within the state 
which can be construed to cover all gasoline wheth¬ 
er imported or manufactured within the state, even 
though naphtha imported and blended might escape 
the tax.®'^ A statute authorizing one county to 
levy a special tax on gasoline, while denying the 
right to other counties similarly situated, is in- 
valid.®!-® Sales may be taxed and use exempted; 
and the fact that a sales tax law does not extend 
to gasoline shipped from other states and consumed 
within the state does not unconstitutionally dis¬ 
criminate against a local refiner subject to its 
provisions,but a sales tax law exempting the sale 
of imported gasoline sold in original packages is 
discriminatory‘and invalid.®® A statute imposing a 
tax on gasoline imported into the state and stored 
for future use is not invalid where there is a 
similar tax on those buying or producing within the 
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state.®^ The fact that consumers may obtain a re¬ 
fund of the tax paid on motor vehicle fuel used for 
some other purpose,®® or that the proceeds of a 
state tax are allocated among the counties or 
divided between the state and counties without re¬ 
gard to the amount paid in any particular county®® 
does not render a tax act invalid. ‘ However, arbi¬ 
trary apportionment of a county tax would consti¬ 
tute denial of equal protection.®^ 

i. Vehicles 

Vehicle license taxes not inherently oppressive or 
based on an unreasonable classification are valid under 
the equal protection clause. 

While the state cannot exact an arbitrary toll for 
revenue from any class of highway users,®® or es¬ 
tablish a discriminatory classification of highway 
users,®®*® statutes providing for vehicle license taxes 
or fees which are not inherently oppressive or based 
on an unreasonable classification, are not objectiona¬ 
ble as denying equal protection of the laws.®® So, 


V. City of Sedalia ex rel. and to 
Use of Bauman, 54 S.Ct. 374, 290 
U.S, 706, 78 Lr.Ed. 607, and Na¬ 
tional Refining- Co. v. City of Se¬ 
dalia ex rel. and to Use of Bau¬ 
man, 64 S.Ct. 374, 290 U.S. 706, 78 
L.Ed. 607, 

Mo.—^Village of Beverly Hills v. 
Schulter, 130 S.W.2d 532, 344 Mo. 
1098—^Viquesney v. Kansas City, 
266 S.W. 700, 806 Mo. 488. 
Constmction. of deduction lield in¬ 
valid 

The district court’s and state rev¬ 
enue director’s interpretation of mo¬ 
tor fuel excise tax statute as grant¬ 
ing distributors, first receiving such 
fuel in state, two per cent tax deduc¬ 
tion for losses in transit and unload¬ 
ing by evaporation and spillage only 
on fuel received from refineries and 
not on that received from bulk sta¬ 
tions, was erroneous as denying equal 
protection. 

Colo.—Champlln Refining Co. v. 

Cruse, 173 P.2d 213, 116 Colo. 329. 
eo. Colo.—^People v. Texas Co., 276 
P. 896, 85 Colo. 289. 

Neb.—State v. Smith, 281 N.W. 851, 
135 Neb. 423—Burke v. Bass, 242 
N.W, 606, 123 Neb. 297. 

Dis-tributors, retailers, and storers 
Statute imposing excise tax on dis¬ 
tributors, retailers, and storers of 
gasoline for public road, is not un- 
consititutional. 

Ala.—Woco Pep Co. of Montgomery 
V. Butler, 142 So. 609, 225 Ala. 256. 

61. U.S.—^Monamotor Oil Co. v. 
Johnson, Iowa, 64 S.Ct. 575, 292 
U.S, 86, 78 L.Ed. 1141. 

61.5 Miss.—Walker v. Board of 
Sup’rs of Monroe County, 81 So. 2d 
225. 

62. U.S.—^Hart Refineries v. Har¬ 


mon, Mont, 49 S.Ct 188, 278 U.S. 
499, 73 L.Ed. 475, followed in Hart 
Refineries v. State of Montana, 49 
S.Ct 189, 278 U.S. 584, 73 L.Ed. 519. 

63. Mont.—State v. Sunburst Refin- 
■ ing Co., 248 P. 186, 76 Mont 472, 

47 A.L.R. 969, certiorari denied 47 
S.Ct 112, 273 U.S. 722, 71 L.Ed. 
859—State v. Sunburst Refining 
Co., 235 P. 428, 73 Mont 68, certio¬ 
rari denied 46 S.Ct 18, 269 U.S. 
653, 70 L.Ed. 408. 

64. U.S.—Gregg Dyeing Co. v. 
Query, S.C., 52 S.Ct 631, 286 U.S. 
472, 76 L.Ed. 1232, 84 A.L.R. 831. 

65. U.S.—Monamotor Oil Co. v. 
Johnson, Iowa, 54 S.Ct. 575, 292 U. 
S. 86, 78 L.Ed. 1141. 

Idaho.—State ex rel. Anderson v. 

Rayner, 96 P.2d 244, 60 Idaho 706. 
S.C.—State ex rel. Edwards v. Query, 
37 S.B.2d 241, 207 S.C. 500. 

66. Ala.—Jefferson County v. Hard, 
149 So. 81, appeal dismissed 64 S. 
Ct 132, 290 U.S. 598, 78 L.Ed. 526. 

67. Fla.—^Amos v. Mathews, 126 So. 
308, 99 Fla. 1, 65, 115. 

Apportionment held reasonable 
Fla.—Carlton v. Mathews, 137 So. 
816, 103 Fla. 301. 

68. U.S.—^Morf v. Ingels, D.C.Cal., 
14 F.Supp. 922, affirmed Ingels v. 
Morf, 67 S.Ct 439, 300 U.S. 290, 81 
L.Ed. 653. 

68.5 N.M.—State v. Pate, 138 P.2d 
1006, 47 N.M. 182. 

Nonresident accepting employment 

Statute permitting nonresident 
owner of foi:eign motor vehicle to op¬ 
erate the vehicle within the state for 
three months without obtaining a 
license, but providing that the non¬ 
resident owner must obtain a license 
at once if he accepts gainful employ¬ 
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ment within the state, is invalid be¬ 
cause there is discrimination rather 
than classification, and a denial of 
equal protection of law. 

N.M.—State v. Pate, supra. 

69. U.S.—^Aero Mayflower Transit 
Co. V. Board of R. R. Com'rs of 
State of Mont., 68 S.iCt. 167, 332 
U.S. 496, 92 L.Ed. 99—Storaasli v. 
State of Minnespta, 61 S.Ct. 854, 
283 U.S. 57, 75 L.Ed. 839. 

Bailey v. Smith, D.C.Iowa, 40 F. 
2d 958. 

Brashear Freight Lines v. 
Hughes, D.C.ni., 26 F.Supp. 908— 
Aero-Mayflower Transit Co. v. 
Grosjean, D.C.La., 3 F.Supp. 527, 
appeal dismissed Aero-Mayfiower 
Transit Co. v. Conway,, 53 S.Ct. 4, 
287 U.S. 671, 77 L.Ed. 579. 

Ariz.—McAhren v. Bradshaw, 113 P. 

2d 932, 67 Ariz. 342. 

Cal.—T. E. Connolly, Inc. v. State, 
164 P.2d 60, 72 Cal.App.2d 145. 
Idaho.—Geo. B. Wallace, Inc. v. 

Pfost, 65 P.2d 725, 110 A.L.R. 613. 
Ind.—^W. A. Barber Grocery 'Co. v. 
Fleming, 96 N.E.2d 108, 229 Ind. 
140—^Eavey Co. v. Department of 
.Treasury of Indiana, 24 N.E.2d 268, 
216 Ind. 256, appeal dismissed 
Eavey Co. v. Department of Treas¬ 
ury of State of Indiana, 60 S.Ct. 
1081, 310 U.S. 611, 84 L.Ed. 1388. 
N.J.—State V. Garford Tinicking, 72 
A.2d 851, 4 N.J. 346, 16 A.L.R.2d 
1407. 

Wash.—State ex rel. Hansen v. Sal¬ 
ter, 70 P.2d 1056, 190 Wash. 703. 

37 C.J. p 201 note 40 [a]. 

Denial of license 

City ordinance prohibiting issuance 
of license to anyone failing to pay 
city personal tax for preceding year, 

I as' applied to motor vehicle owners 
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a statute is not invalid because it authorizes use of 
the tax for other than highway purposes,*^because 
no part of the tax is returned to the municipalities 
on whose streets the vehicles are partially used,7t 
or because it provides for suspension of the li¬ 
cense for failure to pay a judgment for damages 
for injury resulting from operation of the vehicleJ^ 

Furthermore, an act for the appropriation of 
motor vehicle and gasoline taxes for highway pur¬ 
poses is not invalid for failure to provide for hear¬ 
ing on the benefits or to apportion the tax.'^^ a 
state extending a privilege of free use of the high¬ 
ways to nonresident owners of vehicles may limit 
the concession to those who have duly registered 
such vehicles in another state or countiy'^^ which 
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grants like exemption to residents of the taxing 
state and an act or ordinance requiring res¬ 
idents to pay a tax for the privilege of keeping 
or operating vehicles, and exempting nonresidents 
therefrom is not invalid While a tax on gross 
earnings was deemed inconsistent with any other 
tax, a statute subjecting to motor vehicle registra¬ 
tion tax vehicles owned by companies taxed on 
gross earnings was held to deprive them of equal 
protection of the law but a similar statute passed 
pursuant to a subsequently enacted constitutional 
amendment, permitting such a combination of taxes, 
has been held valid.6.5 

Vehicles may be classified according to type, size, 
weight, use, horse power, age, etc.,'^7 such as, motor 


who had not paid city personal tax 
and were required to obtain city mo¬ 
tor vehicle license, did not violate the 
equal protection clause of the Four¬ 
teenth Amendment. 

Mo.—Hammett v. Kansas City, 173 S. 

W.2d 70, 351 Mo. 192. 

Chaugfe of time for procuring' 

That statute changing time for 
procuring automobile license permits 
deduction where previous license was 
obtained for full year but not where 
previous license was only for six 
months, does not make statute vio¬ 
late equal protection clause. 

S,C.—^Heslep v. State Highway De¬ 
partment of South Carolina, 171 
S.E. 913, 171 S.C. 186. 
rood tracks, 

Municipal ordinance regulating 
vehicles carrying foodstuffs and re¬ 
quiring fee, but exempting those 
having places of business licensed 
and inspected as food dealing es¬ 
tablishments within city, and who 
under another ordinance paid an¬ 
other license fee is not unconstitu¬ 
tional. 

U.S.—Jewel Tea Co. v. City of Troy, 
Ill., aC,A.Ill.. 80 P.2d 366. 
Cnterstate commerce 
Motor vehicle tax, imposed on mo¬ 
tor trucks used in interstate com¬ 
merce, was held not unconstitutional 
as denying equal protection of laws 
or discriminating against citizens of 
other states. 

Minn.—State v. Oligney, 202 N.W, 
893, 162 Minn. 302. 

70. Ohio.^—Calerdine v. Freiberg, 195 
H.E. 854, 129 Ohio St. 453. 

71. Miss.—State ex rel. Rice v. 
Evans-Terry Co., 159 So. 658, 173 
Miss. 526, affirmed Evans-Terry Co. 

V. State of Mississippi ex rel. Rice, 
66 S.Ct. 126, 296 U.S. 538, 80 L.Ed. 
383, rehearing denied 56 S.Ct. 177, 
296 U.S. 663, 80 L.Ed. 473- 

72. iW.Va—Nulter v. State Road 
^ Commission of West Virginia, 193 

S.E. 549, 194 S.E. 270. 

73. S.a~State v. Moorer, 160 S.E. 


269, 162 S.C. 465, appeal dismissed 
and certiorari denied Johnson v. 
State Highway Commission of 
South Carolina, 50 S.Ct 238, 281 
U.S. 691, 74 L.Ed. 1120. 

74. U.S.—Storaasli v. State of 
Minnesota, 61 S.Ct. 354, 283 U.S. 
67, 76 L.Ed. 839. 

Bailey v. Smith, D.C.Iowa, 40 
P.2d 958. 

74.5 U.S.—Bode v. Barrett, Ill., 73 
S.Ct 468, 344 U.S. 583, 97 L.Ed. 567 
—Co-ordinated Transport of Ill. v. 
Barrett, 73 S.Ct 468, 344 U.S. 583, 
97 L.Ed. 667, rehearing denied 73 
S.Ct 778, 345 U.S. 931, 97 L.Ed. 
1360. 

Brashear Freight Lines v. 
Hughes, D.C.Ill., 26 F.Supp. 908. 

75. Me,—State v. Chandler, 161 A. 
148, 131 Me. 262, 82 A.L.R. 1389, 
appeal dismissed Chandler v. State 
of Maine, 53 S.Ct 116, 287 U.S. 572, 
77 L.Ed. 502. 

N.J.—State V. Garford Trucking, 72 
A.2d 851, 4 N.J. 346, 16 A.L.R.2d 
1407. 

37 C.J. p 207 note 84. 

County tax 

The imposition on vehicles owned 
by residents of a designated county 
of a license tax for the purpose of 
constructing and maintaining roads 
does not deny equal protection of the 
laws to the residents of that county, 
although vehicle owners of other 
counties who are not subject to a tax 
occasionally use the road. 

S.C.—State V. Touchberry, 113 S.E. 

346, 121 S.C. 6. 

Caravan tax 

Statute taxing transportation of 
automobiles in caravans does not un¬ 
constitutionally discriminate against 
resident dealers paying also a deal¬ 
ers’ license tax. 

Idaho.—Geo. B. Wallace, Inc. v. 
Pfost, 65 P.2d 725, 110 A,L.R. 613. 

76. Minn.—Railway Express Agency 
* V. Holm, 230 N.W. 815, 180 Minn. 

268. 

76.5 Minn.—State ex rel. Railway 
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Express Agency v. Holm, 295 N. 

W. 297, 209 Minn, 9. 

77. U.S.—Carley «& Hamilton v. 
Snook, Cal., 50 S.Ct. 204, 281 U.S. 
66. 74 L.Ed. 704, 68 A.L.R. 194. 

Brashear Freight Lines v. 
Hughes, D.C.Ill., 26 F.Supp. 908. 
Ala.—Ex parte Smith, 102 So. 122, 
212 Ala. 262. 

Idaho.—Curtis v. Pfost, 21 P.2d 73, 
53 Idaho 1. 

Ind.—^Kelly v. Finney, 194 N.E. 157, 
207 Ind. 657. 

Miss.—State ex rel. Rice v. Evans- 
Terry Co., 159 So. 658. 173 Miss. 
626, affirmed Evans-Terry Co. v, 
State of Mississippi ex rel. Rice, 
56 S.Ct. 126, 296 U.S. 538, 80 L.Ed, 
383, rehearing denied 66 S.Ct. 177, 
296 U.S. 663, 80 L.Ed. 473. 

Ohio.—Fisher Bros. Co. v. Brown, 
146 N.E. 100, 111 Ohio St. 602. 
Utah.—Carter v. State Tax Commis¬ 
sion, 96 P.2d 727, 98 Utah 96, 126 
A.L.R. 1402. 

Wis.—Interstate Trucking Co. v, 
Dammann, 241 N.W. 625, 208 Wis. 
116, 82 A.L.R. 1080—State v. Zim¬ 
merman, 196 N.W. 848, 181 Wis. 
552. 

37 C.J. p 203 note 47. 

School busses 

Ohio.—State ex rel. Walls v. Wallace, 
35 N.E.2d 167, 138 Ohio St. 410. 
Trailers 

U.S.—Prouty v. Coyne, D.C.S.D., 55 
F.2d 289, reversed on other grounds 
Coyne v. Prouty, 53 S'.Ct 658, 289 
U.S. 704, 77 L.Ed. 1461. 

Idaho.—Garrett Transfer & Storage 
Co. V. Pfost, 33 P.2d 743, 64 Idaho 
576. 

Wash.—State ex rel. Scott v. Su¬ 
perior Court for Thurston County, 
24 P.2d 87, 173 Wash. 547. 

Automobiles moving in caravans 

Automobiles transported on their 
own wheels for purposes of sale, 
as specifically applied to automobiles 
moving in caravans, constitute class 
which might be taxed differently 
from other classes. 
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vehicles and horse-drawn vehicles,gas fuel motor 
vehicles and electric motor vehicles,*^9 vehicles used 
in agricultural pursuits and those not so em¬ 
ployed,or vehicles used by the owner or his 
family for private use and those used for com¬ 
mercial purposes and a statute licensing trucks 
according to their carrying capacity need not dis¬ 
tinguish between vehicles continuously in use and 
those used only occasionally.However, a statute 
imposing a mileage tax on vehicles which use motor 
fuel other than that which is taxed by another spe¬ 
cific statute has been held unconstitutional as an un¬ 
reasonable discrimination.S'i-5 

j. Chauffeurs 

Operators of motor vehicles may constitutionally be 
required to obtain licenses and pay fees therefor. 

Provided that they apply alike to all members 
of a class, regulations requiring chauffeurs and op¬ 
erators or drivers of motor vehicles to obtain li¬ 
censes and pay fees therefor,^^ and requiring sus¬ 
pension of licenses of drivers or owners involved 
in accidents unless judgments obtained against them 


by injured persons are satisfied,or security to. 
satisfy the judgments and proof of financial respon¬ 
sibility are furnished,S3.5 are not invalid as in, 
denial of the equal protection of the laws. The fact 
that the state board might under a statute give one- 
person a hearing before suspending his license, and 
deny such hearing to another, does not make the 
statute unconstitutional, especially where provision 
is made for an appeal nor is a statute unconsti¬ 
tutional because it authorizes issuance of licenses, 
to persons under sixteen years of age except to, 
residents of first or second class cities.A stat-. 
ute declaring that a licensed chauffeur shall be- 
deemed to have consented in advance to certain tests, 
to determine if he has been driving in an intoxicated 
condition, and that refusal to submit to such tests 
shall be ground for revocation of his license, is not 
a denial of equal protection, even though it does, 
not apply to unlicensed drivers.®^-® 

§ 530. - Particular Kinds of Occupations,. 

Trade or Business 

a. Merchants 


U.S.—Clark v. Paul Gray, Inc., Cal., 
69 S.Ct. 744, 306 U.S, 583, 83 L.Bd. 
1001—Morf V. Bingraman, N.M., 66 
S.Ct. 756, 298 U.S. 407, 80 L.Ed. 
1245, rehearing denied 57 S.Ct. 4, 
299 U.S. 619, 81 L.Ed. 456, and U. 
S. Fidelity & Guaranty Co. v. Bing- 
aman, 57 S.Ct 6, 299 U.S. 619, 81 
L.Ed. 456. 

Contra Morf v. Ingels, D.C.Cal., 14 
F.Supp. 922, affirmed on other 
grounds Ingels v. Morf, 57 S.Ct. 
439, 300 U.S. 290, 81 L.Ed. 653, 
Cal.—Lord v. Henderson, 234 P.2d 
197, 105 Cal.App.2d 426, appeal dis¬ 
missed 72 S.Ct. 561, 342 U.S. 937, 
96 L.Ed. 697. 

Tenn.—George S. Bennett Transp. 
Corporation v. McCanless, 138 S.W. 
2d 438, 176 Tenn. 115. 

Wyo.—Kenosha Auto Transport Corp. 
V. City of Cheyenne, 100 P.2d 109, 
55 Wyo. 298. 

Passenger vehicles distinguished 
from trucks 

Ind.—Eavey Co. v. Department of 
Treasury of Indiana, 24 N.E.2d 268, 
216 Ind. 255, appeal dismissed 
Eavey Co. v. Department of Treas¬ 
ury of State of Indiana, 60 S.Ct. 
1081, 310 U.S. 611, 84 L.Ed. 1388. 
Classification held unreasonable 

—Rosenblum v. Griffin, 197 A. 
701. 

N.J.—^Weimar Storage Co. v. Dill, 
143 A. 438, 103 N.J.Eq. 307. 

Tex.—Lossing v. Hughes, Civ.App., 
244 S.W. 656. 

37 C.J. p 200 note 33 [a] (5), (7). 

78. Ill.—-Westfalls Storage, etc., Co. 
V. Chicago, 117 N,E. 439, 280 Ill. 
318. 
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Minn.—Park v. Duluth, 159 N.W. 627, 
134 Minn. 297. 

Ohio.—Graves v. Janes, 34 Ohio Cir. 
Ct. 470, 2 Ohio App. 383. 

79. Cal.—Old Homestead Bakery v. 
Marsh, 242 P. 749, 75 Cal.App. 247. 

Ohio.—State ex rel. Brunenkant v. 
Wallace, 30 N.E.2d 696, 137 Ohio St. 
379. 

79.5 Ill.—Bode v. Barrett, 106 N.B.2d 
521, 412 III. 204, affirmed 73 S.Ct. 
468, 344 U.S. 683, 97 L.Ed. 567— 
Co-ordinated Transport v. Barrett, 
106 N,E.2d 510, 412 Ill. 321, affirm¬ 
ed 73 S.Ct. 468, 344 U.S. 583, 97 
L.Ed. 567, rehearing denied 73 S. 
Ct. 778, 345 U.S. 931, 97 L.Ed. 1360. 

80. U.S.—^Dixie Ohio Express Co. v. 
State Revenue Commission of 
Georgia, Ga., 59 S.Ct. 435, 306 U. 
S. 72, 83 L.Ed. 495. 

Utah.—Carter v. State Tax Commis¬ 
sion, 96 P.2d 727, 98 Utah 96, 126 
A.L.R. 1402. 

Wis.—State v. Zimmerman, 196 N.W. 

848, 181 Wis. 552. 

37 C.J. p 203 note 49. 

81. U.S.—^Aero-Mayflower Transit 

Co. V. Watson, D.C.Ark., 5 F.Supp. 
1009. 

81.5 Utah.—Carter v. State Tax 
Commission, 96 P.2d 727, 98 Utah 
96, 126 A.L.R. 1402. 

82. Fla.—State v. Quigg, 96 So. 8, 
86 Fla. 51. 

Hawaii.—^Terr. v. Field, 23 Hawaii 
230—Terr. v. Schaefer, 19 Hawaii 
214. 

37 C.J. p 202 note 41 [a] (12). 

433. 


83. Wash.—^Rawson v. Department- 
of Licenses, 130 P.2d 876, 15 Wash. 
2d 364. 

83.5 Mich.—Surtman v. Secretary of 
State, 15 N.W.2d 471, 309 Mich., 
270, certiorari dismissed 65 S.Ct. 
267, 323 U.S. 806, 89 L.Ed. 643. 

Neb.—Hadden v. Aitken, 55 N.W.2d' 
620, 156 Neb. 215, 35 A.L.R.2d 1003. 
N.H.—Rosenblum v. Griffin, 197 A, 
701. 

Statutes requiring motor vehicle in¬ 
surance as not denying equal pro-, 
tection of the law see infra § 534. 

BsemptiO'U of self-insurers^ 

The statute providing for suspen¬ 
sion of operator’s license for failure 
to deposit security for payment of 
damages resulting from motor vehi-. 
cle accident does not create an ar-. 
bitrary discrimination in violation 
of equal protection of the laws clause 
by permitting a person in whose, 
name more than 25 motor vehicles 
are registered to qualify as self-, 
insurers, since such classification on 
basis of probable financial ability to. 
respond in damages is reasonable. 
Cal.—^Escobedo v. State Dept, of Mo¬ 
tor Vehicles, 222- Pi2d 1, 35 Cal.2d 
870. 

84. R.I.—^La Plante v. State Board 
of Public RoadSi 131 A. 641, 47- 
R.I. 258. 

85. Ind.—Shedd v. Automobile Ins, 
Co., 196 N.E. 227, 

85.5 N.Y.—Schutt v. MacDuft, 127 N,. 
T.S.2d 116, 205 Misc. 4.3,. 
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b. Motor carriers and transportation 
agents 

c Other occupations, trades, and busi¬ 
nesses 

, a. MeTchants 

Occupation taxes based on reasonable classifications 
may be imposed on merchants without contravening the 
guaranty of equal protection; and chain stores may be 
classified and taxed according to the number of stores 
operated. 

In accordance with the rule stated supra § 529 a, 


ISA c.j.s. 

the requirement of equal protection of the laws 
must be observed in the imposition of occupation 
license taxes on dealers in merchandise, such as 
hawkers and peddlers,^^ but such taxes are not for¬ 
bidden by the constitutional provision if based on 
a reasonable classification and applying alike to all 
merchants similarly situated.^7 Accordingly, for 
purposes of exemption or imposing different rates 
of taxes merchants may be subclassified,^8 for ex¬ 
ample, as wholesaler and retailer,89' peddlers or 
itinerant dealers, and merchants having a permanent 
place of business,®® or sellers of merchandise pro¬ 


se. U.S.—Healy v. Ratta, C.C.A.N. 
H., 67 P.2d 554, appeal dismissed 
Healy v. Ratta, 63 S.Ct, 622, 289 

U.S. 701, 77 L.Ed. 1459, reversed on 
other grounds 54 S.Ct. 700, 292 
U.S. 263, 78 KEd. 1248. 

Ill.—Marallis v. City of Chicagro, 182 
N.E. 394, 349 Ill. 422, 83 A.L.R. 
1222. 

29 C.J. p 227 note 92—37 C.J. p 200 
note 33 [a] (6). 

87. Ill.—Reif V. Barrett, 188 N.E. 
889, 355 Ill. 104. 

Pa-—City of Pittsburgh v. Riiffner, 
Co., 86 Pittsb.Leg.J. 485, 30 Mun.L. 

R. , 82, appeal quashed 4 A.2d 224, 
134 Pa.Super. 192. 

Merchant advertising sale 

Statute imposing license tax on 
seller of goods advertising sale as 
bankrupt, trustee, administrator’s or 
fire sale, etc., and exempting bona 
fide sales of assignees for benefit of 
creditors, trustees selling under 
trust deeds, and executors or admin¬ 
istrators selling decedents’ goods, 
and judicial and auctioneers’ sales 
is not violative of constitutional 
declarations as to equality of men 
or equal protection. 

Ala—State v. Kartus, 162 So. 533, 230 
Ala 352, 101 A.L.R. 1336, answers 
conformed to 162 So. 538, 26 Ala 
App. 446, certiorari denied 162 So. 
541, 230 Ala 357. 

Venders on trains 

Occupational license tax on ven¬ 
dors of merchandise operating on 
trains is not violative of constitu¬ 
tional provisions guaranteeing equal 
protection. 

Ga—Interstate Co. v. Richardson, 
169 S.E. 373, 177 Ga 9. 

88 . Tex.—Hurt v. Cooper, 110 S.W. 
2d 896, 130 Tex. 433, certified ques¬ 
tions conformed to. Civ.App., 113 

S, W.2d 929. 

Xilqnor license grantees 

Discrimination between grantees 
of liquor licenses who are persons 
entitled to retail, compound, and dis¬ 
pense medicines and poisons and oth¬ 
er grantees of such licenses is not 
unconstitutional. 

R.I.—C. Tisdall Co. v. Board of Al¬ 
dermen of City of Newport, R.I., 
188 A. 648. 


89. Ala.—State v. Pure Oil Co., 55 
So.2d 843, 256 Ala 534. 

Cal.—Roth Drugs v. Johnson, 57 P. 

2 d 1022, 13 Cal.App.2d 720. 

Ill.—Modern Dairy Co. v. Depart¬ 
ment of Revenue, 108 N.E.2d 8, 413 
Ill. 56. 

Mont.—^Montana Beer Retailers' Pro¬ 
tective Ass’n V. State Board of 
Equalization, 25 P.2d 128, 96 Mont. 
30. 

N.Y.—O’Gara v. Joseph, 115 N.Y.S.2d 
469, 202 Misc. 28—Steuben Restau¬ 
rants, Inc. v. City of New York, 
114 N.Y.S.2d 753, 202 Misc. 22. 

37 C.J. p 203 note 43. 

Similar classification upheld 
Classification of first sellers of 
liquid fuel separately from subse¬ 
quent sellers. 

Wash.—State v. Hart, 217 P. 45, 125 
Wash, 520. 

Retailer storing goods 

(1) That chain stores license tax 
act laid three dollars tax on each 
one thousand dollars value of stock 
carried in each store, including 
goods held in storage to be sold 
through store, while wholesalers 
taxed by different statute, were sub¬ 
ject to a lesser tax, did not deprive 
chain store operators of equal pro¬ 
tection. 

U.S.—Louis K. Liggett Co. v. Lee, 
Fla., 63 S.Ct. 481, 288 U.S. 517, 77 
L.Ed. 929, 85 A.L.R. 699, conformed 
to Louis K. Liggett Co. v. Lee, 149 
So, 8, 109 Fla; 477. 

(2) So, a statute imposing license 
tax on merchants operating distrib¬ 
uting house distributing goods among 
own retail stores, equaling tax on 
wholesale • houses, did not violate 
equal protection clause. 

U.S.—Great Atlantic & Pacific Tea 
Co. V. Morrissett, D.C.Va., 58 P.2d 
991, affirmed 52 S.Ct. 127, 284 U.S. 
584, 76 L,Ed. 506. 

Discount on tax stamps to wholesal¬ 
ers 

The amendment to Tobacco Tax 
Law authorizing commissioner to al¬ 
low any wholesale dealer and job¬ 
ber a discount on value of stamps 
as compensation for selling and af¬ 
fixing stamps to tobacco product^ is 
not unconstitutional as violative of 

434 


the equality clause of the Fourteenth 
Amendment. 

Tenn.—Great Atlantic & Pacific Tea 
Co. V. McCanless, 157 S.W.2d 843, 
178 Tenn. 354. 

Tobacco dealers 

Tobacco tax statute requiring re¬ 
tailers purchasing from wholesalers 
not having permit to present tobacco 
to nearest wholesaler having permit 
to have stamps affixed was not un¬ 
constitutional as imposing arbitrary 
and unreasonable restriction on law¬ 
ful business and as being without 
legitimate basis of classification. 
Minn.—Mississippi State’ Tax Com¬ 
mission V. Flora Drug Co., 148 So. 
373, 167 Minn. 1. 

90. U.S.—Caskey Baking Co. v. 
Commonwealth of Virginia, 61 S.Ct. 
881, 313 U.S. 117, 85 L.Ed. 1223. 

Campbell Baking Co. v. City of 
Harrisonville, Mo., C.C.A.Mo., 50 
F.2d 670. 

Ratta V. Healy, D.C.N.H., 1 F. 
Supp. 669, appeal dismissed Healy 

V. Ratta, 53 S.Ct. 522, 289 U.S. 701, 
77 L.Ed. 1459, and affirmed 67 F. 
2d 554, reversed on other grounds 
54 S.Ct. 700, 292 U.S. 263, 78 L.Ed. 
1248. 

Ala.—^American Bakeries Co. v. City 
of Huntsville, 168 So. 880, 232 Ala. 
612, appeal dismissed American 
Bakeries Co. v. City of Huntsville, 
Alabama, 57 S.Ct. 122, 299 U.S. 514, 
81 L.Ed. 380. 

Ark.—State v. Gray, 96 S.W.2d 447, 
192 Ark. 1045. 

Fla.—State ex rel. Lawson v. Wood¬ 
ruff, 184 So. 81, 134 Fla. 437— 
Greenleaf & Crosby Co. v. Cole¬ 
man, 158 So. 421, 117 Fla, 723, fol¬ 
lowed in Srael & Jabaly v. Lee, 
158 So. 430, 117 Fla. 747. 

Ga.—Melnick v. City of Atlanta, 94 
S.E. 1015, 147 Ga. 525. 

Mich.—People v. Kupusinac, 246 N. 

W. 159, 261 Mich. 398. 

Miss.—Stone v. Memphis Steam 
Laundry Cleaner, 53 So.2d 89, re¬ 
versed on other grounds Memphis 
Steam Laundry Cleaner v. Stone, 
72 S.Ct. 424, 342 U.S. 389, 96 L. 
Ed. 436—Mathison v. Brister, 145 
So. 358, 166 Miss. 67. 
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duced by them and sellers of merchandise not so j sified according to the specific commodities in which 
produced^i Furthermore, merchants may be clas- I they deal.92 However, in harmony with the rule 


Or.—State v. McFall, 229 P. 79, 112 
Or. 183—^Anderson v. Parr, 191 P. 
346, 97 Or. 137. 

Pa.—^Kinderman v. City of Philadel¬ 
phia, 19 Pa.Dist. & Co. 71. 

Borougrh of Kutztown v. Bern¬ 
stein, Quar.Sess., 35 Berks.Co. 83, 
34 Mun.L.R. 108. 

37 C.J. p 203 note 44. 

Canvassers for magrazlues 
Cal.—^Ex parte Albrecht, 76 P.2d 713, 
25 Cal.App.2d 750—Ex parte Hart¬ 
mann, 76 P.2d 709, 25 Cal.App.2d 
255. 

Employee of licensed corporation 
Itinerant vendor license statute, 
applying to corporation's employee 
selling from house to house, al¬ 
though the corporation itself held a 
license, is not invalid. 

Iowa.—State v. Logsdon, 248 N.W. 4, 
215 Iowa 1297, 

Health regulation 

Ordinance regulating and licensing 
itinerant vendors of food products 
which provided for inspection of ve¬ 
hicles in .which food products were 
delivered but did not provide for in¬ 
spection of food products delivered 
in such vehicles was not “health 
regulation," as regards constitution¬ 
ality. 

Tex.—^Ex parte Baker, 78 S.W.2d 
610, 127 Tex.Cr. 589. 

Validity of distinction based on loca¬ 
tion of business house see supra § 
529 f. 

91, Mich,—^Ritter v. City of Pontiac, 
267 N.W. 641, 276 Mich. 416. 

Or.—‘Cancilia v. Gehlhar, 27 P.2d 179, 
145 Or. 184. 

Tex.—Mims v. City of Fort Worth, 
Civ.App., 61 S.W.2d 639. 

37 C.J. p 202 note 41 Ca] (7). 

At place of manufacture 
Tax law imposing license taxes 
on merchants, and exempting only 
those manufacturers selling at place 
of manufacture goods produced by 
them, is not in violation of equal 
protection clause, 

U.S.—^Armour & Co. v. Common¬ 
wealth of Virginia, 38 S.Ct. 267, 246 
U.S. 1, 62 L,Ed. 647, 

92. Md,—Targer v. State, 200 A. 
731. 

Tex.—^Hurt v. Cooper, 110 S.W.2d 896, 
certified questions conformed to, 
Civ.App., 113 S.W.2d 929. 

Va.—Caskey Baking Co. v. Common¬ 
wealth, 10 S.E.2d 536, 176 Va. 170, 
afflnned Caskey Baking Co, v. Com¬ 
monwealth of Virginia, 61 S.Ct. 881, 
313 U.S. 117, 85 .L.Ed. 1223. 

37 C.J. p 202 note 41 [a] (6), p 203 
note 46. 

Particular dealers licensed 

The courts have upheld ordinances 
or statutes requiring licenses of deal¬ 
ers in: , , , 


(1) Agricultural products. 

Colo.—Zeigler v. People, 124 P.2d 593, 

109 Colo. 252. 

(2) Automobile tires. 

Fla.—Hiers v. Mitchell, 116 So. 81, 
95 Fla 345. 

(3) Citrus fruit. 

Fla—Mayo v. Polk Co., 169 So. 41, 
124 Fla 534, appeal dismissed Polk 
Co. V. Mayo, 57 S.Ct 39, 299 U.S. 
607, 81 L.Ed. 376. 

(4) Cigars. 

Ga—^Wright v. Hirsch, 116 S.B. 795, 
155 Ga 229. 

(5) Coal. 

Md.—Jacobs v. Mayor and City Coun¬ 
cil of Baltimore, 191 A. 421. 

(6) Junk. 

Ga—Shurman v. City of Atlanta, 95 
S.B. 698, 148 Ga 1. 

37 C.J, p 202 note 41 [a] (3). 

(7) Liquor. 

N.Y.—Matosin v. City of New York, 
117 N.Y.S.2d 532, 203 Misc. 973. 

R. I.—^Romano v. Baneker, 73 A. 2d 
236, 77 R.I. 61. 

(8) Oleomargarine. 

U.S.—The Best Foods v. Welch, D.C. 

Idaho, 34 F.2d 682. 

37 C.J. p 203 note 46. 

(9) Secondhand motor vehicles and 
parts. 

N.J.—^Ring V. Mayor and Council of 
Borough of North Arlington, 66 A. 
2d 744, 136 N.J.Law 494, affirmed 
61 A.2d 608, 1 N.J. 24, appeal dis¬ 
missed 69 S.Ct 250, 335 U.S. 889, 
93 L.Ed. 427. 

(10) Soft drinks. 

Ohio.—Levitt v. City of Cleveland, 
178 N.E, 593, 40 Ohio App. 405. 

S. C.—^Wingfield v. South Carolina 
Tax Commission, 144 S.B. 846, 147 
S.C. 116. 

Va.—^Home Brewing Co. v. City of 
Richmond, 27 S-B.2d 188, 181 Va 
793. 

(11) Whiskey in bond. 

U.S.—J. & A, Freiberg Co. v. Dawson, 
D.C.Ky., 274 F. 420, affirmed Daw¬ 
son V. Kentucky Distilleries & 
Warehouse Co., 41 S.Ct 272, 266 
U.S, 288, 65 L.Ed, 638. 

(12) Other products. 

Va.—Cavalier Vending Corp. v. State 
Bd, of Pharmacy, 79 S.E.2d 636, 
195 Va 626, appeal dismissed 74 
S.Ct 871, 347 U.S. 996, 98 L.Ed. 
1127. 

Excise on particular products 

(1) Butter substitutes. 

U.S.—^A. Magnano Co. v. Hamilton, 
Wash., 54 S.Ct 599, 292 U.S. 40. 
78 L.Ed. 1109. 

Ga—Coy v. Linder, 189 SJE3. 26, 183 
Ga. 583. 

S.D.—Schmitt v. Nord, 27 N.W.2d 910, 
71 S.D. 575, appeal dismissed 
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Schmitt V. Wilder, 68 S.Ct 1018, 
334 U.S. 809, 92 L.Ed. 1741. 

(2) Intoxicating liquor. 

UlS.—Oldetyme Distillers v. Gordy, 
D.C.Md., 17 F.Supp. 424. 

S.D.—Barnes v. Stout 276 N.W. 920. 

(3) Tobacco products. 

Fla—Smith v. City of Miami, 34 So. 
2d 544, 160 Fla. 306. 

Beer 

(1) Generally. 

U.S.—Jung V. City of Winona, D.C. 

Minn., 71 F.Supp. 558—^Abeln v. 

I City of Shakopee, 28 N.W.2d 642, 
224 Minn. 262. 

(2) Statute defining restaurant and 
providing that license for retail sale 
of beer to be consumed on premises 
shall be granted only to bona fide 
hotel, restaurant, beer garden, club, 
railroad car, or vessel, is not uncon¬ 
stitutional. 

N.Y.—Berger v. Quinn, 268 N.Y.S. 
514, 149 Misc. 545. 

(3) The act providing that licens¬ 
es to sell beer where dancing is 
permitted shall be revoked and that 
new licenses shall not be issued to 
such places but exempting licensed 
hotels, dancing in private homes and 
private dances conducted not for 
profit by lodges, posts, clubs, frater¬ 
nal, benevolent or charitable organ¬ 
izations does not offend the due 
process clause of the Fourteenth 
Amendment. 

Okl.—^Ex parte Strauch, 157 P.2d 201, 
80 Okl. Cr.App. 89. 

Severance tax 

Statute imposing a severance tax 
on skins and hides of wild fur-bear¬ 
ing animals and alligators in the 
hands of dealers, without requiring 
similar tax to be levied on other 
property of merchants, was not de¬ 
nial of equal protection. 

U.S.—Lacoste v. Department of Con¬ 
servation of State of Louisiana, 44 
S.Ct. 186, 263 U.S. 545, 68 L.Ed. 
437. 

Former use 

That statute requiring licensing of 
business of dealing in used oil field 
and mining supplies and equipment 
classifies property according to use 
to which it was formerly employed, 
does not render the classification un¬ 
reasonable. 

Okl.—^Kirschner v. McCracken, 68 P. 
2d 793, 180 Okl. 223. 

Statute construed and held not in¬ 
valid on the ground that basis of 
classification adopted included only 
method of merchandising and not na¬ 
ture and kind of merchandise sold. 
Tex.—^Hurt v. Cooper, Civ.App., 113 
S.W.2d 929. 
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Stated supra § 529 c, arbitrary distinctions between 
dealers similarly situated render the license act or 
ordinance invalid. ^ 3 fact that a statute requir¬ 

ing payment of the tax to be evidenced by stamps 
affixed to the goods sold does not provide indemnity 
for lost stamps does not constitute denial of equal 

protection. 94 

Except that a state may, under the classification 
recognized by the Twenty-First Amendment to 
the federal constitution, discriminate against liquor 
imported into the state,95 a statute or ordinance 
is invalid which discriminates against a dealer in 
merchandise, because of its origin in another state,96 
or outside the municipality.97 Similarly, the legis¬ 
lature has no power to require a license for the 
peddling of goods only where they are manufactured 
in the state.9 S 
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Statutes imposing a license fee or tax on mer¬ 
chants who give trading stamps in connection with 
their business have been held not to deny equal 
protection of the law,99 but an act requiring the 
licensing of corporations organized to redeem trad¬ 
ing stamps in cash or in merchandise not manu¬ 
factured by them, and of individuals so engaged, 
but not applying to other corporations or persons, 
is violative of the constitutional guaranty.! 

The license tax may constitutionally be based on 
the number of hours a week of operation,!-^ as well 
as on the amount of equipment in the store.'!*!9 The 
constitutional requirement of equal protection is 
not violated by a reasonable provision for a gradua¬ 
tion of the tax according to the amount of sales,2 
but a statute which imposes a gross sales tax on a 


93. U.S.—^Healy v. Ratta, C-C-A-N*. 
H., 67 P.2d 554, appeal dismissed 
Healy v. Ratta, 53 S.Ct. 622, 289 
XJ.S. 701, 77 L.Ed, 1459, reversed 
on other grounds 64 S.Ct. 700, 292 

U. S. 263, 78 L.Ed. 1248. 

Ala.—^Woco Pep Co. of Montgomery 

V. City of Montgomery, 106 So. 214, 
213 Ala. 452. 

Cal.—^Barker Bros. v. City of Los 
Angeles, 76 P.2d 97, 10 Cal.2d 603. 
Ga.—City of Douglas v. South Geor¬ 
gia Grocery Co., 179 S.E. 768, 180 
Ga, 519, 99 A.L.R. 700. 

Ky.—Commissioners of Sinking Fund 
of City of Louisville v. Weis, 108 
S.W,2d 615, 269 Ky. 554—City of 
Ravenna v. W. T. Sistrunk & Co., 
80 S.W.2d 678, 258 Ky. 595. 

La.—State v. Chisesi, 175 So. 453, 
187 La. 675. 

Minn.—State v. Pehrson, 287 N.W. 
313, 205 Minn. 573, 123 A.L.E, 

1045. 

Neb.—^Nelsen v. Tilley, 289 N.W. 388, 
137 Neb. 327, 126 A.L.R. 729. 

N.M.—Safeway Stores v. Vigil, 57 P. 

2d 287, 40 N.M. 190. 

Tex.—Ex parte Dreibelbis, 109 S.W. 

2d 476, 133 Cr. 83. 

37 C.J. p 200 note 33 [a] (l)-(3), 

Milk produced outside state 

Section of ordinance of borough 
board of health regulating licens¬ 
ing of milk sales, which in effect pro¬ 
hibited sale in such borough of milk 
produced outside of state, was in vio¬ 
lation of equal protection provision 
of United States constitution. 

N.J.—^Borden’s Farm Products of N. 
J. V. Board of Health of Borough 
of Somerville, 114 A.2d 788, 36 N. 
J. Super. 104. 

Oleomargarine 

(1) Generally. 

Pa.—^Flynn v. Horst, Com.Pl., 58 
Dauph.Co. 78, affirmed 61 A. 2d 64, 
356 Pa. 20. 

(2) Evidence showed that license 
fees collected on oleomargarine dur-^ 


ing the past ten years exceeded the 
cost of supervision and regulation 
for an average of 853 per cent and 
such evidence warranted finding that 
the license fee provided by statute 
was excessive, confiscatory, prohibi¬ 
tive, and unconstitutional, as a de¬ 
nial of equal protection of the law. 
Mont.—Brackman v. Kruse, 199 P.2d 
971, 122 Mont 91. 

94. La.—Lionel's Cigar Store v. Mc¬ 
Farland, 111 So. 341, 162 La. 956. 

96. U.S.—State Board of Equaliza¬ 
tion of California v. Young’s Mar¬ 
ket Co., Cal„ 57 S.Ct 77, 299 U.S. 
59, 81 L.Ed. 38, rehearing denied 
State Board of Equalization of 
State of California y. Young's Mar¬ 
ket Co., 57 S.Ct 229, 299 U.S. 623, 
81 L.Ed. 458. 

Zukaitis v. Fitzgerald, D.C.Mich., 
18 P.Supp. 1000—Contra Pacific 
Fruit & Produce Co. v. Martin, D. 
C.Wash., 16 F.Supp. 34. 

Mich.—^Auto City Brewing Co. v. 
Gruich, 3 N.W.2d 290, 301 Mich. 
320. 

Ohio.—State ex rel. Superior Dis¬ 
tributing Co. V. Davis, 7 N.E.2d 
652, 132 Ohio St 308. 

9€. Fla.—^Ex parte Smith, 128 So. 

864. 100 Fla. 1. 

37 C.J. p 201 note 37. 

Unobjectioiiable tax 
Excise on storage of petroleum 
products imported into state was not 
invalid as based solely on origin. 
Fla.—City of West Palm Beach v. 
Amos, 130 So. 710, 100 Fla. 891— 
Jerome H. Sheip Co. v. Amos, 130 
So. 699, 100 Fla. 863. 

97. HI.—^Kiel v. Chicago, 52 N.E. 
29, 176 Ill. 137—Carrollton v. Baz- 
zette, 42 N.E. 837, 169 Ill. 484, 31 
L.R.A. 522. 

Ohio.—Sipe v. Murphy, 31 N.E. 884, 
49 Ohio St 636, 17 L.R.A. 184, 


9a Vt.—State V. Hoyt, 42 A. 973, 
71 Vt 59. 

99. U.S.—Pitney v. State, Wash., 36 
S.Ct 385, 240 U.S. 387, 60 L.Ed. 
703—Tanner v. Little, Wash., 36 
S.Ct 379, 240 U.S. 369, 60 L.Ed. 
691—Rast V. Van Deman & Lewis 
Co., Fla., 36 S.Ct 370, 240 U.S. 342, 
60 L.Ed. 679, L.R.A.1917A 421, Ann. 
Cas.l917B 465. 

Proper exemption 
Statute, exempting from license 
charge one who issued trading 
stamps or similar devices in con¬ 
nection with his o-wn products, is 
not invalid. 

Md.—State v. J. M. Seney Co., 107 
A. 189, 134 Md. 437. 

!■ Ind.—Sperry & Hutchinson Co. v. 
State, 122 N.E. 584, 188 Ind. 173. 

1.5 Ga.—Ard v. City of Macon, 200 
S.E. 678, 187 Ga. 127. 

1.10 Ga.—^Ard v. City of Macon, su¬ 
pra. 

2, Ala.—Nachman v. State Tax Com¬ 
mission, 173 So. 25, 233 Ala. 628. 
Fla.—State ex rel. Lane Drug Stores 
V. Simpson, 166 So. 227, 122 Fla. 
682, affirmed 166 So. 262, 122 Fla. 
670, followed in State ex rel. Lane 
Drug Stores v. Carswell, 166 So. 
249, 122 Fla. 639, rehearing denied 
166 So. 574, 122 Fla. 700, rehearing 
denied State ex rel. Lane Drug 
Stores V. Simpson, 166 So. 574, 122 
Fla. 700, certiorari denied Simp¬ 
son V. State of Florida ex rel. Lane 
Drug Stores, 67 S.Ct 15, 299 U.S. 
543, 81 L.Ed. 399. 

Ga.—Standard Oil Co. of Kentucky v. 
State Revenue Commission, 176 S. 
E. 1, 179 Ga. 37,1. 

Ky.—Moore v. State Board of Chari¬ 
ties and Corrections, 40 S.W.2d 349, 
239 Ky. 729. 

Miss.—Harry D. Kantor & So'n v. 

Stone, 34 So.2d 492, 203 Miss, 260. 
37 C.J. p 204 note 66. 



16A C. J. S. 

graduated scale increasing in proportion with the 
increase in the amount of sales, even though con¬ 
sidered as an exercise on the privilege of merchan¬ 
dising at retail, is unconstitutional.^ A license tax 
on the sale of merchandise may constitutionally be 
based on the wholesale price, even though some 
retailers pay higher wholesale prices than others for 
the same goods.** 

Chain stores. Without contravening the equal 
protection clause of the Fourteenth Amendment, 
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a state may separately classify for taxation the 
conduct of a chain store,^ and may increase the 
rate in proportion to the increase in the number of 
stores within the state,^ and make the tax so heavy 
as to discourage multiplication of units to an extent 
believed to be inordinate.'^ Furthermore, a statute 
imposing a tax on units within the state basing the 
rate per unit on the total number of units within 
and without the state is not unconstitutional in view 
of the competitive advantage obtained by each 
store, in the chain on the addition of other units 


SxemptioiLs lield reasonalble 

(1) Exemption of articles sold for 
less than a certain amount. 

Ariz.—Stults Eagle Drug Co. v. Lxike, 
62 P.2d 1126, 48 Ariz. 467. 

(2) Exemptions of gross receipts 
from sale of motor vehicle fuel 
which was otherwise subject to tax¬ 
ation, of food used for free distribu¬ 
tion to poor and needy, and of re¬ 
ceipts from gas, electricity, and wa¬ 
ter. 

Cal.—Roth Drugs v. Johnson, 57 P. 

2d 1022, 13 Cal.App.2d 720. 
Collection from consumer 
A statute is not unconstitutional 
because it provides that tax should 
be collected by retailer from con¬ 
sumer in so far as possible, not¬ 
withstanding that stores depending 
on numerous sales of small value 
could not charge tax to purchasers 
of numerous single articles of small 
value under breakdown system 
adopted by merchants of state. 

Cal.—Roth Drugs v. Johnson, supra. 

3. U.S.—Stewart Dry Goods Co. v. 
Lewis, Ky., 55 S.Ct. 625, 294 U.S. 
550, 79 L.E3d. 1059, rehearing de¬ 
nied 65 S.Ct. 652, 295 U.S. 768, 79 
L.Ed. 1709, Levy v. Lewis, 55 S. 
Ct. 652, 295 U.S. 768, 79 L.Ed. 1709, 
J. C. Penney & Co. v. Lewis, 55 
S.Ct. 652, 295 U.S. 768, 79 L.Ed. 
1709, and Kroger Grocery & Bak¬ 
ing Co. V. Lewis, 55 S.Ct. 652, 295 

U. S. 768, 79 L.Ed. 1709. 

Vt.—Great Atlantic & Pacific Tea Co. 

V. Harvey, 177 A. 423, 107 Vt. 215. 

4. Ala.—Exchange Drug Co. v. State 
Tax Commission, 117 So. 673, 218 
Ala. 115, followed in 122 So. 917, 
219 Ala. 701, appeal dismissed Ex¬ 
change Drug Co. V. Long, 50 S.Ct. 
244, 281 U.S. 693, 74 LEd. 1122, 
appeal dismissed Exchange Drug 
Co. V. McNeel, 49 S.Ct. 176, 278 U. 

S. 577, 73 L.Ed. 615. 

6. U.S.—Great Atlantic & Pacific 
Tea Co. v. Grosjean, La., 57 S.Ct. 
772, 301 U.S. 412. 81 L.Ed. 1193, 
rehearing denied 58 S.Ct. 3, 302 
U.S. 772, 82 L.Ed. 599—Louis K. 
Liggett Co. V. Lee, 53 S.Ct. 481, 
288 U.S. 617, 77 L.Ed. 929, 85 A.L. 
3L 699, conformed to Louis K. Lig¬ 
gett Co. V. Lee, 149 So. 8, 109 Fla. 
477—State Board of Tax Comers 


of Indiana v. Jackson, Ind., 51 S. 
Ct. 540, 283 U.S. 527, 75 L.Ed. 
1248, 73 A.L.R. 1464. 75 A.L.R. 
1536. 

Penny Stores v. Mitchell. D.C. 
Miss., 59 P.2d 789, appeal dismiss¬ 
ed Penny Stores v. Rice, 53 S.Ct. 
122, 287 U.S. 672, 77 LEd. 580. 
Great Atlantic & Pacific Tea Co. 

V. Valentine, D.C.Iowa, 12 P.Supp. 
760, affirmed Valentine v. Great 
Atlantic & Pacific Tea Co., 57 S.Ct. 
66, 299 U.S. 32, 81 L.Ed. 22. 

Minn.—C. Thomas Stores Sales Sys¬ 
tem V. Spaeth, 297 N.W. 9, 209 
Minn. 504. 

Mont.—Standard Oil Co. (Indiana) v. 
State Board of Equalization, 99 P. 
2d 229, 110 Mont. 5. 

N.J.—^Ring v. Mayor and Council of 
Borough of North Arlingrton, 56 
A.2d 744, 136 N.J.Law 494, affirmed 
61 A.2d 508, 1 N.J. 24, appeal dis¬ 
missed 69 S.Ct. 250, 335 U.S. 889, 
93 L.Ed. 427. 

NC.—Great Atlantic & Pacific Tea 
Co. V. Maxwell, 164 S.E. 838, 199 
N.C. 433, affirmed 52 S.Ct. 26, 284 
U.S. 575, 76 L.Ed. 500. 

Pa.—American Stores Co. v. Board- 
man, Com.Pl., 46 Dauph.Co. 334, 
affirmed 6 A.2d 826, 336 Pa. 36. 
Interest and attorney’s fees on de¬ 
linquencies 

Statute providing that chain store 
license taxes shall bear interest at 
rate of two per cent per month plus 
ten per cent additiO'nal on principal 
and interest as attorney’s fees does 
not violate the equal protection 
clause. 

La.—State v. Great Atlantic & Pacific 
Tea Co., 183 So. 219, 190 La. 925, 
certiorari denied Great Atlantic & 
Pacific Tea Co. v. State of Louisi¬ 
ana, 59 S.Ct. 108, 305 U.S. 637, 83 
LEd. 410. 

6. U.S,—Gfeat Atlantic & Pacific 
Tea Co. v. Grosjean, Leu, 57 S.Ct. 
772, 301 U.S. 412, 81 L.Ed. 1193. 
rehearing denied 58 S.Ct. 3, 302 

U. S. 772, 82 L.Ed. 599—Pox v. 

Standard Oil Co. of New Jersey, 

W. Va., 65 S.Ct. 333, 294 US. 87, 
79 L.Ed. 780, rehearing denied Pox 

V. Standard Oil Co-, of New Jer¬ 
sey, 55 S.Ct. 511, 294 U.S. 732, 79 
L.Ei. 1261—Louis K. Liggett Co. 
V. Lee, Fla., 53 S Ct. 481, 288 U.S. 
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617, 77 L.Ea. 929, 85 A.L.R. 699, 
conformed to Louis K. Liggett Co. 
V. Lee, 149 So. 8, 109 F^a. 477— 
State Board of Tax Com’rs of In¬ 
diana V. Jackson, 51 S.Ct. 540, 283 

U. S. 527, 75 LEd. 1248, 73 A.L.R. 
1464, 75 A.L.R. 1536. 

Penny Stores v. Mitchell, D.C. 
Miss., 59 P.2d 789, appeal dismissed 
Penny Stores v. Rice, 53 S.Ct. 122, 
287 U.S. 672, 77 L.Ed. 580—South¬ 
ern Grocery Stores v. South Caro¬ 
lina Tax Commission, D.C.S.C., 55 
P.2d 931. 

Great Atlantic & Pacific Tea Co. 

V. Valentine, D.C.Iowa, 12 P.Supp. 
760, affirmed Valentine v. Great 
Atlantic & Pacific Tea Co., 57 S. 
Ct. 56, 299 U.S. 32, 81 L.Ed. 22— 
Lane Drug Stores v. Lee, D.C.Pla., 
11 P.Supp. 672. 

Pla.—State ex rel. Lane Drug Stores 
V. Simpson, 166 So. 227, 122 Pla. 
582, affirmed 166 So. 262, 122 Pla. 
670, rehearing denied 166 So. 574, 
122 Pla. 700, rehearing denied 
State ex rel. Lane Drug Stores v. 
Simpson, 166 So. 574, 122 Pla, 700, 
certiorari denied Simpson v. State 
of Florida ex rel. Lane Drug 
Stores, 57 S.Ct. 15, 299 U.S. 543, 
81 L.Ed. 399. 

Idaho.—J. C. Penney Co. v. Diefen- 
dorf, 32 P.2d 784, 54 Idaho 374, fol¬ 
lowed in Safeway Stores v. Diefen- 
dorf, 32 P.2d 798, 54 Idaho 407. 
Iowa.—Tolerton & Warfield Co, v. 
Iowa State Board of Assessment 
and Review, 270 N.W. 427. 

Tex,—Hurt v. Cooper, 110 S.W.2d 
896, 130 Tex. 433, certified ques¬ 
tions conformed to, Civ.App., 113 
S.W.2d 929, 

Value of privilege licensed 

Contention that classification made 
by legislature should have been bas¬ 
ed on value of privilege licensed 
was held untenable. 

Tex—^Hurt v. Cooper, Civ.App., 113 
S.W.2d 929. 

7. U.S.—^Pox V. Standard Oil Co. of 
New Jersey, W.Va., 65 S.Ct. 333, 
294 U.S. 87, 79 L.Ed, 780, rehear¬ 
ing denied Pox v. Standard Oil Co. 
of New Jersey, 55 S.Ct. 511, 294 
U.S. 732, 79 L.Ed. 1261. 

8. Objections held untenable 

Such a tax has been upheld as 
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but an increase based on the mere fact that the 
stores are located in different counties, being un¬ 
related to the character or size of the chain is ar¬ 
bitrary, and the statute imposing it, invalid and so 
is a statute which imposes a tax based on gross 
receipts from sales according to an accumulative 
graduated scale.^® 

A statute or ordinance which discriminates be¬ 
tween chain stores as a class,as by taking the 
business of operating one of a chain comprising 
more than a specified number of stores and not 
imposing the tax where the chain is a smaller one,^^ 
is likewise unconstitutional. However, a chain store 
tax act does not violate the constitutional provision 
solely because, by its express terms it exempts from 
its operation certain classes of businesses or 
stores,^^ such as gasoline filling stations,^^ particu- 
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larly where operation of such stations is taxed ui>- 
der other acts.^^ 

A graduated tax duly authorized by state author¬ 
ity and based on the number of stores situate in 
the taxing area is valid when levied by a county!^ 
or municipality.!'^ 

b. Motor Carriers and Transportation Agents 

Reasonable occupation taxes may be imposed on 
motor carriers and transportation agents without con¬ 
travening the constitutional provisions as to equal pro¬ 
tection. 

Applying the general rules stated supra § 529 a-f, 
the courts have, under the equal protection clause, 
upheld legislation providing for the licensing of, 
and the imposition of, license fees or taxes on 
motor carriers! s as well as like legislation with 


airainst the objections that it ar- , 
bitrarily discriminated in favor of i 
local, as against national, chains, 
that It disregarded the value of the 
local privilege by taking into account 
all units indiscriminately in fixing 
the rate, notwithstanding sales and 
earnings of individual stores of a 
chain differ in various portions of 
country, and that another method 
more nicely adjusted to represent 
differences in earning power of indi¬ 
vidual stores might have been cho¬ 
sen. 

TJ.S.—Great Atlantic & Pacific Tea 
Co. V. Grosjean, La., 57 S.Ct. 772, 
301 U.S. 412, 81 L.Ed. 1193, re¬ 
hearing denied 58 S.Ct. 3, 302 U.S. 
772, 82 L.Ed. 599. 

r9. U.S.—^Louis K, Liggett Co. v. Lee, 
Fla., 53 S.Ct. 481, 288 U.S. 617, 
77 L.Ed. 929, 85 A.L.R. 699, con¬ 
formed to Louis K. Liggett Co. v. 
Lee, 149 So. 8, 109 Fla. 477. 

10. U.S.—^Valentine v. Great Atlan¬ 
tic & Pacific Tea Co., Iowa, 57 S. 
Ct. 66, 299 U.S. 32, 81 L.Ed. 22— 
Stewart Dry Goods Co. v. Lewis, 
Ky., 65 S.Ct. 625, 294 U.S. 550, 79 
L.Ed. 1054, rehearing denied 55 S. 
Ct. ’652, 295 U.S. 768, 79 L.Ed. 1709. 

Lane Drug Stores v. Lee, D.C. 
Fla,, 11 F.Supp. 672. 

Fla.—State ex rel. Adams v. Lee, 
166 So. 249, 122 Fla. 639, afllrmed 
166 So. 262, 122 Fla. 670, rehearing 
denied 166 So, 574, 122 Fla. 700, 
certiorari denied Lee v. State of 
Florida ex rel. Adams, 67 S.Ct. 16, 
299 U.S. 642, 81 L.Ed. 399—State 
ex rel. Lane Drug Stores v. Simp¬ 
son, 166 So. 227, 122 Fla. 582, af¬ 
firmed 166 So. 262‘, 122 Fla. 670, 
following State ex rel. Lane Drug 
Stores V. Carswell, 166 So. 249, 122 
Fla, 639, rehearing denied 166 So. 
574, 122 Fla. 700, rehearing denied 
State ex rel. Lane Drug Stores v. 
Simpspn, 166 So. 574, 122 Fla. 700. 
iCertiorari denle<| Simpson v. State 


of Florida ex rel. Lane Drug | 
Stores, 57 S.Ct. 16, 299 U.S. 643, 81 
L.Ed. 399. 

Iowa.—Tolerton & Warfield Co. v. 
Iowa State Board of Assessment 
and Review, 270 N’.W. 427. 

Minn.—^National Tea Co. v. State, 
286 N.W. 360, 206 Minn. 443. va¬ 
cated on other grounds 60 S.Ct. 
676, 309 U.S. 551, 84 L.Ed. 920; 
reinstated 294 N.W. 230, 208 Minn. 
'607. 

Wis.—Ed. Schuster & Co. v. Henry. 
261 N.W. 20, certiorari denied Hen¬ 
ry V. Wadhams Oil Co., 66 S.Ct. 
148, 296 U.S. 625, 80 L.Ed. 444. 
ClLadu of theaters 

Pa.—Stanley Co. of America v. 
Boardman, Com.Pl., 46 Dauph.Co., 
359, affirmed 6 A.2d 826, 336 Pa. 
36. 

Ifllsslssippl statute taxing stores 
at per cent of gross income, with 
provision for additional levy in same 
amount on all stores operated by any 
person operating more than five 
stores in state, was, however, not 
void. 

U.S.—Penny Stores v. Mitchell, D.C. 
Miss., 69 , P.2d 789, appeal dis¬ 
missed Penny Stores v. Rice, 63 
S.Ct. 122, 287 U.S. 672, 77 L.Ed. 
680. 

XI. Ga—City of Douglas v. South 
Georgia Grocery Co., 179 S.E. 768, 
180 Ga 519, 99 AL.R. 700. 

12. Ga.—City of Douglas v. South 
Georgia Grocery Co., supra—F. W. 
Woolworth Co. v. Harrison, 166 S. 
E. 904, 172 Ga 179. 

N.C.—Great Atlantic & Pacific Tea 
Co. V. Doughton, 144 S.E. 701, 196 
N.C. 146. 

13. Tex.—^Hurt v. Cooper, Civ.App., 

113 S.W.2d 929. , , 

BxemptioiLSi held reasonable 

(1) Exemption of country stores. 
U.S.—Southern Grocery Stores v. 
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South Carolina Tax Commission, D. 
C.S.C., 66 F.2d 931. 

(2) Exemption of codperative as¬ 
sociations, of dealers in coal, ice, 
lumber, grain, feed and building ma¬ 
terials, of hotels and cafds operat¬ 
ed in connection therewith, and room¬ 
ing houses, and of stores in unincor¬ 
porated villages. 

U.S.—Great Atlantic & Pacific Tea 
Co. V. Valentine, D.C.Iowa, 12 F. 
Supp. 760, affirmed Valentine v. 
Great Atlantic & Pacific Tea Co., 
57 S.Ct. 56, 299 U.S. 32, 81 L.Ed. 
22 . 

Iowa.—Tolerton & Warfield Co. v. 
Iowa State Board of Assessment 
and Review, 270 N.W. 427. 

14. U.S.—Southern Grocery Stores 

V. South Carolina Tax Commis¬ 
sion, D.aS.C.. 65 F.2d 931. 

Idaho.—J. C. Penney Co, v. Diefen- 
dorf, 32 P.2d 784, 54 Idaho 374, 
followed in Safeway Stores v. Die- 
fendorf, 32 P.2d 798, 64 Idaho 407. 

15. U.S.—^Louls K. Liggett Co. v. 
Lee, Fla., 53 S.Ct. 481, 288 U.S. 517, 
77 L.Ed. 929, 85 A.L.R. 699, con¬ 
formed to Louis K. Liggett Co. v.. 
Lee, 149 So. 8, 109 Fla. 477. 

16. U.S.—Louis K. Liggett Co. v.. 
Lee, supra. 

17. U.S.—Louig K. Liggett Co. v. 
Lee, supra. 

Or.—Safeway Stores v. City of Port¬ 
land, 42 P.2d 162, 149 Or. 681. 

18. Ark.—^U-Drive-Em Corporation 

V. Wiseman, 76 S.W.2d 960, 189 
Ark.' 1163. 

Ga.—^Dixi e-Ohio Exp. Co. v. St£i.te- 
Revenue Commission, 197 S.E. 887, 
186 Ga. 228, affirmed 59 S.Ct. 435, 
306 U.S. 72, 83 L.Ed. 495. 

Ind.—Kelly v. Fipney, 194 N.E. 167, 
207 Ind. 557. 

Iowa,—Iowa Motor Vehicle Ass’n v. 
Board of Railroad Comers, 221 N. 

W. 364^ 207 Iowa 461, 76 AL.R. 1,.. 
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respect to motor transportation agents,^^ and have 
likewise held other legislation unconstitutional 
as denying the equal protection of the laws to 
such carriers^o or agents.^^ A statute taxing 
motor carriers may properly be confined to car¬ 
riers of a particular class, such as carriers with 
fixed termini^^ or carriers doing an intercity busi¬ 
ness and, for purposes of imposing different 
rates of taxation or creating exemptions, carriers 
may be subdivided into particular classes,^^ such as 
those who operate wholly within a municipality,25 
private carriers operating within a specified dis¬ 
tance from their established place of business^® 


or solely between points without railroad facilities 
and not passing through or beyond municipalities 
having such facilities,27 taxicab drivers,farmers 
transporting their own products and supplies to and 
from market,28 carriers of agricultural products^^ 
or the like,20 or public carriers engaged in trans¬ 
porting school children,S'! mail^^ or newspapers. 23 

Subject to the general requirements of such a tax, 
as stated supra § 529 d, the tax may be graduated 4 
and taxes graduated according to the gross earn¬ 
ings of the carrier,25 the number of miles traveled 
in the state,23 or the seating capacity of busses,23.5 
or the distance of hauls,27 have been held not to con- 


affirmed 60 S.Ct 151, 280 U.S. 529, 
74 L.Ed. 695. 

Hd.—^Red Star Line v. Baughman, 
139 A. 291, 153 Md. 607. 

Nev .—Bx parte Anderson, 242 P. 687, 
49 Nev. 208. 

Wash.—^McGlothern v. City of Se¬ 
attle, 199 P. 457, 116 Wash. 331. 

19. Tenn.—Bowen v. Hannah, 71 S. 
W.2d 672, 167 Tenn. 461. 

Ja California 

(1) It has been held that the stat¬ 
ute requiring licenses of motor car¬ 
rier transportation agents except 
those selling transportation of pri¬ 
vate carrier operating on highways 
not served by certified carriers vio¬ 
lates equal protection clauses. 

rCal. —^People v. Henry, 21 P.2d '672, 
131 Cal.App. 82. 

(2) There is, however, authority to 
the contrary. 

.U.S.—Finn v. Railroad Commission 
of State of California, D.C.Cal., 2 
P.Supp. 891. 

Cal.—People v. Stelling, 21 P.2d 167, 
131 Cal.App. 300. 

20. U.S.—Smith v. Cahoon, Fla., 61 
S.Ct. 582, 283 U.S. 663, 76 L.Ed. 
1264. 

Nutt V. Ellerbe, D.C.S.C., 56 F.2d 
1058. 

N.H.—State v. Moore, 13 A.2'd 143, 
91 N.H. 16. 

N.J.—Motor Cargo v. Division of Tax 
Appeals, Dept, of Treasury, 92 A. 
2d 774, 10 N.J. 580. 

Weimar Storage Co, v. Dill, 143 
A. 438, 103 N.J.Bq. 307. 

N.D.—^Figenskau v. McCoy, 265 N.W. 
269, 66 N.D. 290. 

:21. Or.—^U. S. Automobile Service 
Club V. Van Winkle, 274 P. 308, 
128 Or. 274. 


Miss.—^Hudson v. Stuart, 145 So. 611, 
166 Miss. 339. 

26. U.S.—Continental Baking Co. v. 
Woodring, Kan., 62 S.Ct. 695, 286 
U.S. 352, 76 L.Ed. 1155, 81 A.L.R. 
1402. 

Ind.—Kelly v. Finney, 194 N.E. 157, 
207 Ind. 657. 

Mo.—State ex rel. Illinois Greyhound 
Lines v. Public Service Commis¬ 
sion, 108 S.W.2d 116. 

Wis.—Hillside Transit Co. v. Larson, 
62 N.W.2d 722, 265 Wis. 668. 

26. U.S.—Continental Baking Co. v. 
Woodring, Kan., 62 S.Ct. 595, 286 
U.S. 352, 76 L.Bd. 1155, 81 A.L.R. 
1402. 

Louis V. Boynton, D.C.Kan., 63 
P.2d 471, 

27. U.S.—^Aero Mayflower Transit 
Co. V. Georgia Public Service Com¬ 
mission, Ga.. 65 S.Ct. 709, 296 U.S. 
285, 79 L.Ed. 1439. 

27.5 Neb.—^Richter v. City ©f Lin¬ 
coln, 285 N.W. 593, 136 Neb. 289. 

28. U.S.—Continental Baking Co. v. 
Woodring, Kan., 62 S.Ct. 595, 286 

U. S. 352, 76 L.Ed. 1156, 81 A.L.R. 
1402. ■ 

29. U.S,—^Aero Mayflower Transit 
Co. V. Georgia Public Service Com¬ 
mission, Ga., 66 S.Ct. 709, 295 U.S. 
285, 79 L.Bd. 1439. 

Ga.—Nance v. Harrison, 169 S.B. 22, 
176 Ga. 674—Southern Transfer Co. 

V. Harrison, 155 S.E. 338, 171 Ga. 
358. 

Ind.—Kelly v. Finney, 194 N.E. 167, 
207 Ind. 557. 

N.D.—Figenskau v. McCoy, 266 N.W. 
269, 66 N.D. 290. 

Wis.—Hillside Transit Co. v. Larson, 
62 N.W.2d 722, 265 Wis, 668. 


31. U.S.—Continental Baking Co. v. 
Woodring, Kan„ 62 S.Ct. 695, 286 
U.S. 352, 76 L.Ed. 1155, 81 A.L.R. 
1402. 

Louis V. Boynton, D.C.Kan., 63 
P.2d 471. 

Ind.—Kelly v. Finney, 194 N.E. 157, 
207 Ind. 557. 

32. Ind.—Kelly v. Finney, supra. 

33. Ind.—Kelly v. Finney, supra. 

34. N.C.—Clark v. Maxwell, 150 S.E. 
190, 197 N.C. 604, affirmed 61 S.Ct. 
211, 282 U.S. 811, 76 L.Bd. 726. 

35. U.S.—Prouty v, Coyne, D.C.S.P., 
65 P.2d 289, reversed on other 
grounds Coyne v. Prouty, 63 S.Ct. 
658, 289 U.S. 704, 77 L.Ed. 1461. 

Pa.—Shirks Motor Exp. Corp. v. 
Messner, 100 A.2d 913, 375 Pa, 450, 
appeal dismissed, 74 S.Ct. 640, 
347 U.S. 941, 98 L.Ed. 1090, re¬ 
hearing denied 74 S.Ct. 776, 347 

U. S. 970, 98 L.Ed. 1111—Interstate 
Motor Freight System v. Messner, 
100 A.2d 913, 375 Pa. 450, appeal 
dismissed 74 S.Ct. 639, 347 U.S. 941, 
98 L.Ed. 1090, rehearing denied 74 
S.Ct. 775, 347 U.S. 970, 98 L.Ed. 
1111 . 

36. U.S.—Alkazin v. Wells, D.C.Fla., 
47 P.2d 904. 

Ton mile tax 

Statute imposing ton mile tax was 
held not to deny equal protection. 
Wis.—^Hillside Ti*ansit Co. v. Larson, 
62 N.W.2d 722, 265 Wis. 568—State 

V. Public Service Commission of 
Wisconsin, 242 N.W. 668, 207 Wis. 
664—State v. Railroad Commission 
of Wisconsin, 220 N.W. 390, 196 
Wis. 410. 

Reqnireanexit of deposit 
Deposit to secure mileage tax was 
demandable against operators of 
freight trucks in interstate com¬ 
merce. 

U.S.—Johnson Transfer & Freight 
Lines v. Perry, D.C.Ga., 47 P.2d 
900. 

36.5 S.D.—State v. Black Hills 

Transp. Co., 20 N.W.2d 683. 

37. N.C.—Clark v.' Maxwell, 150 S.E. 
190, 197 N.C. 604, affirmed 61 S. 
Ct. 211, 282 UrS. 811, 75 L.Ed. 726. 


22. U.S.—Johnson Transfer & 

Freight Lines v. Perry, D.C.Ga., 47 
F.2d 900. 

23. Okl.—^Pure Oil Co. v. Oklahoma 
Tax Commission, 66 P.2d 1097, 179 
Okl. 479, appeal dismissed 68 S.Ct. 
16, 302 U.S. 635, 82 L.Ed. 494. 

24. La.—Matthews v. Conway, 165 
So. 255, 179 La. 875. 


30. Wis.—^Hillside Transit Co. v. 

Larson, supra. 

XtOgs, Xuml^y asLd cotton 

Tax act was held not invalid be¬ 
cause exempting carriers transport¬ 
ing logs, rough lumber, and ginned 
cotton. 

Okl.—Pure Oil Co. v, Oklahoma Tax 
Commission, 66 P.2d 1097, 179 Okl. 
479. 
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travene the constitutional provision. Statutory prpr professions, trades, and businesses considered in the 

visions for the suspension of licenses for the viola- foregoing subdivisions of this section, statutes 

tion of highway regulations have been held not to based on reasonable classification have been upheld 

violate the equal protection clause.37.5 as not violating the equal protection clause of fed¬ 

eral and state constitutions when requiring a license 
c. Other Occupations, Trades, and Businesses of, or imposing a license fee or tax on, attorneys 
The general rules relating to occupation license taxes law,^® bail bondsmen,barbers,brick ma- 

have been applied to a great variety of occupations, sons,^^*® brokers engaged in domestic business ^0 
trades, and businesses. •. ^ jii c * 

commission merchants,contractors,cosmetol- 

In accordance with the rules stated supra § 529, ogists,^2 dental hygienists,^2.5 dentists,^3 doctors of 

in addition to the particular kinds of occupations, medicine or other practitioners of the healing arts,*^ 


37.5 Ill.—^Hayes Preig-ht Lines, Inc. 
V. Castle, 117 N.E.2d 106, 2 I11.2d 
58, appeal dismissed 74 S.Ct. 868, 
347 U.S. 994, 98 L Ed. 1127, af¬ 
firmed, Castle V. Hayes Freight 
Lines, 75 S.Ct. 191, 348 U.S. 61, 
99 L.Ed. 68. 

33. Fla.—Fuller v. Watts, 74 So.2d 
676. 

N.M.—State ex rel. Atty. Gen. v. 
Tittmann, 75 P.2d 701, 42 N.M.' 76 
—In re Gibson, 4 P.2d 643, 35 N, 
M. 550. 

Classification. 

City ordinance which requires 
persons engaged in business to ob¬ 
tain license and which applies to 
all attorneys but those employed by 
other persons, firms or corporations 
is an occupation tax, classification 
of which is reasonable and does not 
deny equal protection. 

Utah.—^Davis v. Ogden City, 215 P.2d 
616, 117 Utah 315, 16 A.L.R.2d 1208, 
rehearing denied 223 P.2d 412, 117 
Utah 315, 118 Utah 401, 16 A,L.R.2d 
1208. 

ITame on. license 

Where attorney desired to practice 
law in her maiden name, but board 
of law examiners refused to issue 
certificate as requested and issued 
it in the name of “M. H. now M. M.,'" 
attorney was bound by action of the 
board and could not complain on the 
ground that she was denied the equal 
protection of the laws. 

Pa.—^Appeal of Hanson, 198 A. 113, 
330 Pa, 390. 

38.5 Ohio.—State ex rel. Howell v. 

Schiele, 88 N.E.2d 215, 85 Ohio 

App. 366, affirmed 91 N.E.2d 6, 153 
Ohio St. 235. 

39. Md.—Schneider v. Duer, 184 A. 
914, 170 Md. 326. 

Mont.—State v. Bays, 47 P.2d 50, 100 
Mont. 125. 

Tex.—^Hanzal v. City of San Antonio, 
Civ.App., 221 S.W. 237. 

Statute held unconstitutional 
U.S.—City of New Brunswick, N, J. 
V. Zimmerman, C.C.A.N.J., 79 F.2d 
428. 

Fla.—^Di Lustro v. Penton, 142 So. 
898, 106 Fla. 198. 

39.5. Ala.—Smalley v. City of Oneon- 
ta, 46 So.2d 201, 253 Ala. 663. 


40. U.S.—J. E. Raley & Bros. v. 
Richardson, Ga., 44 S.Ct. 256, 264 
U.S. 157, 68 L.Ed. 615. 

Wis.—Business Brokers Ass’n v. Mc¬ 
Cauley, 38 N.W.2d 8, 255 Wis. 5. 
Beal estate brokers 

(1) The state may require real es¬ 
tate brokers and salesmen to be li¬ 
censed. 

Ga.—Camp v. State, 154 S.E. 436, 171 
Ga. 25. 

N.M.—State v. Spears, 259 P.2d 356, 
57 N.M. 400, 39 A.L.R.2d 595. 

N.T.—Groetzinger v. Forest Hills 
Terrace Corporation, 205 N.Y.S. 
125, 123 Misc. 274. 

37 C.J. p 202 note 41 [a] (13). 

(2) So a Blue Sky Law requiring 
license of persons selling oil, gas, or 
mineral lands is not unconstitution¬ 
al. 

Minn.—State v. Nordstrom, 210 N.W. 
1001, 169 Minn. 214. 

(3) Different taxes may be imposed 
upon real estate brokers dealing in 
lands within the state and those 
dealing in lands situated without the 
state. 

Ala.—Blan v. Hollywood Realty Co., 
118 So. 253, 22 Ala.App. 537, cer¬ 
tiorari denied Blan v. Hollywood 
Realty Co., 118 So. 268, 218 Ala. 2. 

(4) A statute which prescribes no 
punishment for copartnerships en¬ 
gaging in business of r.eal estate bro¬ 
ker without license, and which im¬ 
poses fine only on corporation while 
imposing fine or imprisonment on in¬ 
dividual is not invalid. 

Cal.—People v. Schomig, 239 P. 413, 
74 Cal.App. 109. 

Dealers in securities 

Statutes requiring licenses or reg¬ 
istration of dealers and salesmen 
selling securities have been upheld. 
Cal.—People v. Hoshor, 206 P.2d 882, 
92 Cal.App.2d 260— People v. Eise- 
man, 248 P. 716, 78 Cal.App. 223, 
error dismissed Eiseman v. People 
of State of California, 47 S.Ct. 464, 
273 U.S, 663, 71 L.Ed. 828. 

Fla.—State, by Knott v. Minge, 160 
So. 670, 119 Fla. 615. 

41. U.S.—^Payne v. State of Kansas 
ex rel. Brewster, Kan., 39 S.Ct 32, 
248 U.S. 112, 63 L.Ed. 153. 

Exceptions held reasonable 
Exception of live stock and grain 
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dealers from operation of Commis¬ 
sion Merchants' Act was held not to 
deprive dealers in hay and straw of 
equal protection. 

Mo.—^Arnold v. Hanna, 290 S.W. 416, 
316 Mo. 823, affirmed 48 S.Ct. 212, 
276 U.S. 591, 72 L.Ed. 721. 

41.5 Ariz.—^Arizona State Tax Com¬ 
mission V. Frank Harmonson Co. 
Metal Products, 163 P.2d 667, 63 
Ariz. 452. 

42. Ala.—State v. Woodall, 142 So. 
838, 225 Ala. 178. 

S.C.—State V. Ross, 194 S.E. 439. 

42.5 Ga.—Lamons v. Yarbrough, 55 
S.E.2d 651, 206 Ga. 50. 

43. N.C.—^Allen v. Carr, 187 S.E. 
809, 210 N.C. 513. 

44. Ala.—^White v. State ex rel. Fow¬ 
ler, 81 So.2d 267, 262 Ala. 694. 

Colo.—People v. Max, 198 P. 150, 
70 Colo. 100. 

La.—Louisiana State Bd. of Medical 
Examiners v. Booth, App., 76 So.2(i 
16. 

Minn.—State ex rel. Shenk v. State 
Board of Examiners in Basic 
Sciences, 250 N.W. 353, 189 Minn. 1. 
Or.—State v. Burroughs, 280 P. 653, 
130 Or. 480—State v. Smith, 273 
P. 343, 127 Or. 680. 

Pa.—Commonwealth v. Allison, 38 A. 
2d 535, 165 Pa.Super. 290, certiorari 
denied 65 S.Ct. 686, 324 U.S. 849, 
89 L.Ed. 1409. 

W.Va.—State v. Morrison, 127 S.E. 

75, 98 W.Va. 289. 

37 C.J. p 202 note 41 [a] (8). 

Be vocation of license 

Statute providing method for rev¬ 
ocation of license and operating alike 
on all who come within its purview 
is not violative of equal protection 
clause. 

U.S.—Butcher v. May bury, D.C. 
Wash., 8 P.2d 155. 

Ga.—Hughes v. State Board of Medi¬ 
cal Examiners, 134 S.E. 49, 162 
Ga. 267—^Hughes v. State Board of 
Medical Examiners, 134 S.E. 42, 
162 Ga, 246. 

Wash.—State v. Superior Court of 
Thurston County, 247 P. 942, 139 
Wash. 454. 

Classification held reasonable 

(1) Separate classification of prac¬ 
titioners of medicine and surgery. 
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electrical contractors,electricians,embalmers,^'^ i ance companies,®® and their agents,money lend- 
employment agencies,^* express companies,^® insur- | 


and of those practicing* by manip¬ 
ulation only. 

U.S.—Gleason v. Carlson, D.C.Kan., 92 
F.Supp. 280. 

Md.—^Keiningham v. Blake, 109 A. 
65, 135 Md, 320, 8 A.L.R. 1066. 

(2) In statute prohibiting unli¬ 
censed practice of medicine, separate 
classifications for osteopaths, den¬ 
tists, and chiropodists, although 
separate classification for practice 
of chiropractic is not provided. 

N.T.—People V. Lee, 272 N.Y.S. 817, 
151 Misc. 431. 

45. Wis.—City of Milwaukee v, 
Rissling, 199 N.W. 61, 184 Wis. 
517, affirmed Rissling v. City of 
Milwaukee, 46 S.Ct. 484, 271 U.S. 
644, 70 L.Ed. 1129. 

Ordinance held discriminatory 
Qa.—Southeastern Electric Co. v. 
City of Atlanta, 176 S.E. 400, 179 
Ga. 514. 

46. isr.j. —Becker v, Pickersgill, 143 
A. 859, 105 N.J.Law 51. 

47. Cal.—Forest Laws Memorial 
Park Ass’n v. State Board of Em- 
balmers and Funeral Directors, 24 
P.2d 887, 134 Cal.App. 73. 

Classification held unreasonable 
Wis.—State v. Whyte, 188 NW. 607, 
177 Wis. 541, 23 A.L.R. 67. 

37 C.J. p 200 note 33 [a] (9). 

48. N.J.—McBride V. Clark, 127 A. 
550, 101 N.J.Law 213, 223, 2 N.J. 
Misc. 814. 

Ribnik v. McBride, 133 A. 870, 4 
N.J.Misc. 623, affirmed 137 A. 437, 
103 N.J.Law 708, reversed on oth¬ 
er grounds 48 S.Ct. 645, 277 U.S. 
350, 72 L.Ed. 913, 56 A.L.R. 1327, 
followed in Executive Service 'Corp. 
V. Quigley, 243 N.Y.S. 772, 229 

App.Div. 852. 

Va.—Cole V., Commonwealth, 193 S.E. 
517. 

Emigrant agents 

Tax imposed on business of emi¬ 
grant agents does not deny equal 
protection of the laws, because busi¬ 
ness of hiring laborers within the 
state is not subject to a like tax. 
Tenn.—McMillan v. City of Knoxville, 
202 S.W. 65, 139 Tenn. 319. 

49. U.S.—Southeastern Express Co. 
V. Robertson, Miss., 44 S.Ct. 421, 
264 U.S. 535, 68 L.Ed. 836. 

50. U.S.—^Robertson v. People of 
State of Cal., Cal., 66 S,Ct. 1160, 
328 U.S. 440, 90 L.Ed. 1366, rehear¬ 
ing denied 67 S.Ct. 25, 329 U.S. 818, 
91 L.Ed. 697. 

G-a—Fidelity & Casualty Co. of New 
York V. City of Columbus, 22 S.E. 
2d 727, 194 Ga 795. 

Wis.—^Lutheran Mut. Life Ins. Co. v. 
State, 9 N,W.2d 82, 242 Wis. SOS- 
Northwestern Mut. Life Ins. Co. v. 
State, 207 N.W. 430, 189, Wis. 103, 


and 207 N.W. 434, 189 Wis. 114, re¬ 
versed on other grounds 48 S.Ct. 
55, 275 U.S. 136, 72 L.Ed. 202, and 
vacated 218 N.W. 98, 195 Wis. 190. 
Wyo.—^Equitable Life Assur. Soc. of 
U. S. V. Thulemeyer, 52 P.2d 1223, 
49 Wyo. 63, rehearing denied 54 
P.2d 896, 49 Wyo. 63, appeal dis¬ 
missed Ham V. Equitable Life As¬ 
sur. Soc. of U. S., 57 S.Ct. 24, 299 

U. S. 505, 81 L.Ed. 375. 

Classification 

(1) Statute classifying foreign in¬ 
surance companies and imposing 
higher privilege tax on gross re¬ 
ceipts of life, health, and accident in¬ 
surance companies than upon others 
was held not violative of Fourteenth 
Amendment. 

Ark.—Central States Life Ins. Co. v. 
State, 80 S.W.2d 628, 190 Ark. 605. 

(2) Statute exempting from privi¬ 
lege tax imposed on benefit societies, 
a society which limits its member¬ 
ship to members of one religious 
faith or persons engaged in one or 
more hazardous occupations, does not 
employ paid solicitors or salesmen 
for procuring new insurance or mem¬ 
bers, and does not solicit insurance 
applications- from the general pub¬ 
lic is not unconstitutional. 

U.S.—Sovereign Camp, W. O. W., v. 
Casados, D.C.N.M., 21 F.Supp. 989, 
affirmed 69 S.Ct. 79, 305 U.S. 658, 
83 L.Ed. 352, rehearing denied 69 
S.Ct. 143, 305 U.S. 671, 83 L.Ed. 
435. 

(3) Statute imposing gross premi¬ 
ums tax on foreign insurance com¬ 
panies for privilege of doing business 
within state does not violate the 
Fourteenth Amendment, even though 
no gross premiums tax is exacted 
from domestic insurance companies. 
U.S.—Great Northern Life Ins. Co. 

V. Read, C.C.A.Okl., 136 P,2d 44, af¬ 
firmed 64 S.Ct. 873, 322 U.S. 47, 
88 L.Ed. 1121. 

(4) Statute providing that no li¬ 
cense or privilege tax, or other 
charge, for the privilege of doing 
business, shall be imposed by any 
municipal corporation on any fire 
insurance company writing industrial 
insurance, is not void for denying 
equal protection of the laws, on 
ground that it accords exemption to 
all fire insurance companies writing 
industrial insurance as to all fire in¬ 
surance written by them Including 
fire insurance not of industrial type, 
but permits a license tax on fire in¬ 
surance not of Industrial character 
when written by a company which 
does not also write some industrial 
insurance. 

Ala.—City of Birmingham v. Home 
Ins. Co., 198 So. 713, 29 Ala.App. 

441 


659, certiorari denied 198 So. 716, 
240 Ala. 196. 

In Oregon. 

(1) The state supreme court has 
held the statute requiring insurance 
companies to pay annual license fee 
for each additional agent constitu¬ 
tional. 

Or.—^Herbring v. Lee, 269 P. 236, 126 
Or. 588, 60 A.L.R. 1165, afilrmed 
60 S.Ct. 49, 280 U.S. Ill, 74 L.Ed. 
217, 64 A.L.R. 1430. 

(2) However the federal district 
court subsequently held the same 
statute unconstitutional so far as re¬ 
quiring foreign fire insurance com¬ 
panies, licensed to transact business 
within state, to pay five hundred dol¬ 
lars annual license fee for each ad¬ 
ditional agent, while domestic com¬ 
panies pay only two dollars, or if 
construed as requiring both foreign 
and domestic fire insurance compa¬ 
nies to pay five hundred dollars fee 
for each additional agent. 

U.S.—^Northwestern Nat. Ins. Co. of 
Milwaukee, Wis. v. Lee, 49 P.2d 
274, affirmed Averill v. Northwest¬ 
ern Nat. Ins. Co. of Milwaukee, 
Wis., 52 S.Ct. 139, 284 U.S. 590, 
76 L.Ed. 509. 

51. U.S.—Robertson v. People of 
State of Cal., 66 S.Ct. 1160, 328 U. 
S. 440, 90 L.Ed. 1366, rehearing de¬ 
nied 67 S.Ct. 25, 329 U.S. 818, 91 
L.Ed. 697—^Prudential Ins. Co. v. 
Benjamin, S.C., 66 S.Ct. 1142, 328 
U.S. 408, 90 L.Ed. 1342, 164 A.L.R. 
476. 

Ga.—^Brannan v. Harrison, 158 S.E. 
319, 172 Ga. 669, appeal dismissed 
52 S.Ct. 28, 284 U.S. 679, 76 L.Ed. 
602, and followed 164 S.E. 760, 174 
Ga. 907, appeal dismissed 53 S.Ct. 
22, 287 U.S. 566, 77 L.Ed. 498. 

Classification 

(1) Life insurance agents may be 
placed in separate class from other 
insurance agents. 

Cal.—^Ex parte Carlson, 262 P. 792, 87 
Cal.App. 684. 

(2) Statutes prohibiting issuing of 
new or renewal insurance selling li¬ 
censes, and providing for revoking 
of existing licenses, where use there¬ 
of is, or will be, principally to effect 
insurance on property owned, held, or 
sold by licensee, his relatives, em¬ 
ployers, or employees do not deprive 
any individual or class of such li¬ 
cense If they have the necessary 
qualifications, and therefore do not 
deny due process or equal protection. 
Ohio.—Motors Ins. Corp. v. Robin¬ 
son. Com.Pl., 106 N.E.2d 572, af¬ 
firmed, App., 106 N.E.2d 581, appeal 
dismissed 105 N.E.2d 61, 157 Ohio 
St. 354, appeal dismissed 73 S.Ct, 

■ 43, 344 U.S. 803, 97 L.Ed. 626. 
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ers,52 opticians,52-5 optometrists,53 oyster packers,®^ rages and parking lots,®^ public utilities^s such as 
pawnbrokers,®^-^ photographers,®® plumbers,®®-® persons, firms, and corporations engaged in gen- 
production of oil or mineral products,®® public ga- erating electric power,®® restaurants, and places 


52. Ga.—Morgran v. Lowry, 149 S. 
E. 37, 168 Ga. 723, appeal dismiss¬ 
ed Morgan v. State of Georgia, 50 
S.Ct. 238, 281 U.S. 691, 74 L.Ed. 
1120. 

Ky.—Ravitz v. Steurele, 77 S.'W'.2d 
360, 257 Ky. 108. 

37 ax p 202 note 41 [a] (5). 
Classification 

In imposing license taxes upon 
money lenders, banks or similar in¬ 
stitutions may be excepted. 

Ohio.—^Wessell v. Timberlake, 116 N. 
E. 43, 95 Ohio St. 21, Ann.Cas.l918B 
402. 

37 ax p 203 note 45. 

Okl.—Shinn v. Oklahoma City, 87 
P.2d 136, 184 Okl. 236. 

52.5 Conn.—State v. Van Keegan, 
113 A.2d 141, 142 Conn. 229. 

53. Ark.—^Dellinger v. Arkansas 

State Bd. of Optometry, 217 S.W. 
2d 338, 214 Ark. 562—^Duren v. Ar¬ 
kansas State Bd. of Optometry, 201 
S.W.2d 578, 211 Ark. 665—Ritholz 

V. Arkansas State Board of Optom¬ 
etry, 206 Ark. 671, 177 S.W.2d 410— 
Melton V. Carter, 164 S.W.2d 463, 
204 Ark. 695. 

Mass.—Commonwealth v. S. S. Kres- 
ge Co., 166 N.B. 658, 267 Mass. 
145. 

Classificatioit held unreasonable 
Ill.—People V. Griffith, 117 N.E. 195, 
280 Ill. 18. 

54. U.S.—^Leonard v. Earle, Md., 49 
S.Ct. 372, 279 U.S. 392, 73 L.Ed. 
754. 

54.5 Va.—Flax v. City of Richmond, 
62 S.E.2d 250, 189 Va. 273. 

55. Statute held unconstitutional 
Ga.—^Bramley v. State, 2 S-E,2d 647, 

187 Ga. 826. 

N.C.—State v. Ballance, 51 S.E.2d 
731, 229 N.C. 764, 7 A.L.R.2d 407, 
overruling State v. Lawrence, 197 
S.E. 686, 213 N.C. 674. 

55.5 Tex.—^Ex parte George, 215 S. 

W. 2d 170, 162 Tex.Cr. 466. 

56. U.S.—Ohio Oil Co. v. McFar¬ 
land, D.aLa., 28 P.2d 441, vacated 
on other grounds Ohio Oil Co. v. 
Conway. 49 S.Ct. 256, 279 U.S. 813, 
13 L.Ed. 972. , 

La.—Gulf Refining Co. pf Louisiana 
V. McFarland, 97 So. 433, 154 La. 
251, affirmed 44 SiCt. 402, 264 U.S. 
673, 68 L.Ed. 856. 

Tex.—W. R. riavis, Inc., v. State, Civ. 
App., 176 S.W.2d 978, reversed on 
other grounds 180 S.W.2d '429, 142 
Tex. 637. 

Classification j 

Act imposing severance taxes upon 
oil production, graduated according 
to gravity, is not palpably arbitrary 
or; unjustifiably discriminatory; and 
the imposition q£ a stated tax per- 


barrel on oil of twenty-eight degrees 
gravity and below is not unconstitu¬ 
tional as discriminating against oil 
less suitable for lubrication, and 
selling for less, than other oil of 
similar low gravity. 

U.S.—Ohio Oil Co. v. Conway, La., 
50 S.Ct. 310, 281 U.S. 146, 74 L. 
Ed. 776. 

Exemption 

Law providing ten thousand dol¬ 
lars exemption in computing privi¬ 
lege or occupation tax on gross in¬ 
come of producers of mineral prod¬ 
ucts is not denial of equal protection. 
U.S.—^Hope Natural Gas Co. v. Hall, 
W.Va., 47 S.Ct. 639, 274 U.S. 284, 
71 L.Ed. 1049. 

57. Ill.—City of Chicago v. Ben Al- 
pert, Inc., 13 N.E.2d 987, 368 Ill. 
282. 

Trailer parks 

The act requiring licensing of 
trailer parks is not unconstitutional 
as violating the due process and 
equal protection clauses of the state 
and federal Constitutions, since the 
congestion of living conditions inher¬ 
ent in a trailer park together with 
the uncertainty as to sanitary condi¬ 
tions, and the fact that occupants of 
a trailer park may be largely transi¬ 
tory, makes operation of a trailer 
park a business affected with a 
public interest. 

Ga—Nichols v. Pirkle, 43 ’S.E.2d 306, 
202 Ga. 372. 

58. U.S.—Great Northern Ry. Co. v. 
State of Washington, 57 S.Ct. 397, 
300 U.S. 154, 81 L.Ed. 673, rehear¬ 
ing denied Great Northern Ry. Co. 
V. State of Washington, 67 S.Ct 
604, 300 U.S. 686, 81 L.Ed. 888. 

Tex.—^Dallas Gas Co. .v. State, Civ. 

App., 261 S.W. 1063. 

Pipeline operators 

Miss.—Coleman v. Trunkline Gas Co., 
61 So.2d 276, suggestion of error 
sustained on other grounds 63 So. 
2d 73, 218 Miss. 285, certiorari 
denied 74 S.Ct. 41, 346 U.S. 824, 
98 L.Ed. 349, 

Vendors of utility business 
N.Y.—MacDonald v. Browne, 62 N.E. 
2d 63, 294 N.T. 263, appeal dis¬ 
missed 66 S.Ct 60, -326 U.S. 682, 90 
L.Ed. 399—436 West 34th Street 
Corp. V. McGoldrick, 43 N.E.2d 436, 
288 N.Y. 346, reargument denied 45 
N.R2d 176, 289 N.Y. 673. 
Classification held unreasonable 
US.^—Lincoln Gas & Electric Co. v. 
Lincoln, 0,C.Neb., 182 F. 926, re¬ 
versed on other grounds 32 S.Ct. 
271, 223 U.S. 34-9, 56 L.Ed. 466. 

Neb.—^Lincoln v. Lincoln Gas, etc., 
Co., 168 N.W. 962, 100 Neb. 182. 

37 C.X p 200 note 33 -[a] (4). 
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59. U.S.—^Utah Power & Light Co. 
V. Pfost, D.C.Idaho, 62 P.2d 226. 
Duke Power Co. v. Query, D.C.S. 

C. , 10 F.Supp. 669, affirmed, C-C.A., 
Duke Power Co. v. South Carolina 
Tax Commission, 81 P.2d 613, cer¬ 
tiorari denied 66 S.Ct. 834, 298 U. 
S. 669, 80 L.Ed. 1392. 

Proper exemptions 

Statutes imposing license taxes on 
the production and sale of electricity 
have been upheld notwithstanding 
they exempt: 

(1) Electricity for pumping irriga¬ 
tion water. 

U.S.—^Utah Power & Light Co. v. 
Pfost, Idaho, 52 S.Ct. 648, 286 U. 
S. 165, 76 L.Ed. 1038. 

(2) Electricity produced by oil or 
internal combustion engines and of 
Industrial plants generating power 
for their own use or for their em¬ 
ployees. 

U.S.—Broad River Power Co. v. 
Query, S.C., 63 S.Ct. 326, 288 U.S. 
178, 77 L.Ed. 685. 

South Carolina Power Co. v. 
South Carolina Tax Commission, 

D. C.S.C., 52 P.'2d 615, affirmed 52 
S.Ct. 494, 286 U.S. 526, 76 L.Ed. 
1268. 

(3) Sale of current on which gen¬ 
eration tax has been paid; and mu¬ 
nicipalities generating electricity 
for their customers. 

U.S.—South Carolina Power Co. v. 
South Carolina Tax Commission, 
supra. 

(4) Stand-by engines of those who 
purchase power from persons sub¬ 
ject to tax but not such engines of 
those generating their own power. 

La.—State ex rel. Porterie v. H. L. 

Hunt, ,Inc., 162 So. 777, 182 La. 
1073, 103 A.L.R. 9. 

(5) Those engaged in manufactur¬ 
ing, agricultural, and horticultural 
and other pursuits. 

U.S.—Union Sulphur Co. v. Reid, D. 
C.La, 17 F.Supp. 27. 

(6) Nonprofit corporation, organ¬ 
ized by inhabitants of territory for 
purpose of furnishing electricity to 
members and all - others complying 
with prescribed conditions. 

Ala.—^Alabama Power Co. v. Cull¬ 
man County Electric Membership 
Corporation, 174 So. 866, 234 Ala. 
396, adhered to 178 So. 919, 235 
Ala 694. 

Competitor of taxing municipality 
City ordinance imposing tax on 
light and power company does not 
violate equal protection clause be¬ 
cause of city’s having entered into 
power business as competitor, al¬ 
though provision of ordinance for 
taxing city was claimed to be inef- 
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where food is prepared for consumption,®® schools, 
theatres,or transient shows,®^ undertakers,®^ 
vending machine operators,®® veterinarians,®® and 
others.®'^ 


§ 531. Local Improvements 

Statutes may direct the making of iocal public im¬ 
provements and prescribe the method of effecting their 
purpose without contravening the requirement of equal 
protection of the laws. 


fective; nor is the power of city to 
tax such private companies affected 
by callingr city’s activity proprietary 
instead of governmental. 

Xj.s.—^Puget Sound Power & Lfight 
Co. V. City of Seattle, Wash., 54 
S.Ct 642, 291 U.S. 619, 78 L.Ed. 
1025, rehearing denied 54 S.Ct 712, 
292 U.S. 603, 78 L.Ed. 1466. 
Practical cotLStructlon 

Invalidity of ordinance imposing 
license tax upon power companies 
was held not shown, despite claimed 
indeflniteness of definition of gross 
income, where first installment of 
tax had been paid and record failed 
to disclose taxpayer's return or 
method of computation. 

XJ.S.—^Puget Sound Power & Light Co. 
V. City of Seattle, Wash., supra. 

60. Colo.—In re Interrogatories of 
the Governor on Chapter 118, Sess. 
Laws 1935, 52 P.2d 663. 

Prescribing additional conditions 
The municipal authorities cannot 
require qualifications of conditions 
other than those provided for in an 
ordinance licensing restaurants ei¬ 
ther as to the person who applies or 
as to the place where the restaurant 
is to be conducted. 

W.Va.—^Houvouras v. City of Hunt¬ 
ington, 110 S.E. 692, 90 W.Va. 245. 

61. N.Y.—^People v. American So¬ 
cialist Soc., 196 N.T.S. 801, 202 
App.Div. 640. 

R. I.—State V. Conragan, 192 A, 752. 

62. Ala.—Bessemer Theatres v. City 
of Bessem^, 76 So.2d 651, 261 Ala. 
632. 

Cal.—City of Stockton v. West Coast 
Theatres of Northern Cal., 222 P. 
2d 886, 36 Cal.2d 879—Fox Bakers¬ 
field Theatre Corp. v. City of Ba¬ 
kersfield, 222 P.2d 879, 36 Cal.2d 
136. 

S. C.—Wingfield v. South Carolina Tax 
Commission, 144 S.E. 846, 147 S.C. 
116. 

63. Ala.—Hale v. State, 116 So. 369, 
217 Ala, 403, 58 A.L.R. 1333. 

64. Pa,—Grime v. Department of 
Public Instruction, 188 A. 337, 324 
Pa, 371—^F. ,E. Nugent Funeral 
Home V. Beamish, 173 A. 177, 315 
Pa 345. 

65. Fla—^Harrell v. Schleman, 36 
So.2d 431, 160 Fla 644. 

Fla—^Rackley v. Stoutamire, 180 So. 
375. . 

Mo.—Edmonds v. City of St. Louis, 
156 S.W.2d 619, 348 Mo. 1063. 

Okl.—In re Cigarette Licenses of 
Vending Mach. Corp. of America 
82 P.2d 1069, 183 Okl. 427. 

Or.—Fox v. Galloway, 148 P.2d 922, 
174 Or.‘339. 


S.C.—Carolina Music Co. v. Query, 6 
S.E,2d 473, 192 S.C. 308. 

Classification of machines 

Statute imposing $1 license tax on 
merchandise vending machines op¬ 
erated by deposit of 6 cents, taxing 
those selling at soft drink stands at 
$5 but imposing a $30 license tax on 
vending devices selling soft drinks 
at 6 cents does not deny equal pro¬ 
tection of law to operator of soft 
drink vending machine. 

N.C.—Snyder v. Maxwell, 9 S.E.2d 19, 
217 N.C. 617. 

66. U.S.—Peet Stock Remedy Co. v. 
McMullen, C.C.A.Neb., 32 P.2d 669. 

67. Del.—Conard -v. State, 16 A.2d 
121, 2 Terry 107. 

N.T.—Stracquadanio v. Department 
of Health of City of New York, 32 
N.E.2d 806, 285 N.Y. 93. 

Bookmakers on horse races 
La.—State v. Saia, 33 So.2d 665, 212 
La. 868. 

Concealed weapons 

Statute relating to the carrying of 
concealed weapons and the granting 
of licenses to corporations to arm 
employees, which operates alike up¬ 
on all corporations similarly situat¬ 
ed does not deny equal protection. 
Mich.—People v. Gogak, 171 N.W. 

428, 205 Mich. 260. 

Foreign Investment companies 
N.Y.—Kaufman v. Investors’ Syndi¬ 
cate, 266 N.Y.S. 386, 148 Misc. 624, 
affirmed 271 N.Y.S. 1058, 242 App. 
Div. 609. 

Issuance of certificate to telephcme 
company to furnish service in town 
having established exchange was 
held not violative of equal protec¬ 
tion. 

U.S.—^Batesville Telephone Co. v. 
Public Service Commission of Indi¬ 
ana, D.C.Ind., 38 F.2d 511, reversed 
on other grounds, C.C.A., 46 P.2d 
226, appeal dismissed Public Servr | 
ice Commission of Indiana v. 
Batesville Telephone Co., 62 S.Ct 
1, 284 U.S. 6, 76 L.Ed. 135. 

Blnen service companies 
Ga.—^National Linen Service Corpo¬ 
ration V. City of Gainesville, 182 
S.E. 610, 181 Ga. 397. 

Places for dancing 

(1) Generally. 

Ga.—Poss V. Norris, 29 S.E.2d 705, 
197 Ga. 513, followed in Moseley v. 
Norris, 29 S.E.2d 708, 197 Ga. 518. 

(2) Statute imposing a license tax 
on every person operating for profit 
a place where dancing is, engaged 
in or entertainment such as variety 
programs or exhibitions provided 
does not set up an unreasonable 
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classification because it exempts ho¬ 
tels and places operated as thea¬ 
ters and moving picture shows. 

Fla.—^Pellicer v. Sweat, 179 So. 423. 
Boeing 

Mass.—Landers v. Eastern Racing 
Ass’n, 97 N.B.2d 385, 327 Mass. 32. 

Renting rooms or offices 

(1) Generally. 

Ala.—^Mobile Battle House v. City of 
Mobile, 78 So.2d 642, 262 Ala. 270. 
Cal.—^Edwards v. City of Los Ange¬ 
les, 119 P.2d 370, 48 Cal.App.2d 62. 

(2) Statute imposing license tax 
upon gross income from office build¬ 
ings was held not unconstitutional. 
La—State v. Heymann, 151 So. 901, 

178 La 479. 

(3) Statute, imposing privilege tax 
or license fee on grross income of 
persons engaged in business of fur¬ 
nishing living accommodations to 
tourists or transients, but not on 
income of persons renting offices and 
storerooms to permanent residents 
of state was held not unconstitu¬ 
tional. 

Ariz.—White v. Moore, 46 P.2d 1077, 
46 Ariz. 48. 

(4) Statute taxing those operating 
hotels, warehouses, and storage hous¬ 
es, and exempting those engaged in 
renting offices was held based on a 
reasonable classification. 

Wash.—Supply Laundry Co. v. Jen- 
ner, 34 P.2d 363, 178 Wash. 72. 

(6) The statute levying a privilege ' 
tax on persons who engage in busi¬ 
ness of renting, leasing or letting any 
living quarters, sleeping or house¬ 
keeping accommodations is not in¬ 
valid as unreasonable, discriminatory 
or arbitrary because it exempts own¬ 
ers of two family apartments from 
its operation, or because it exempts 
a landlord whose guest has remained 
for more than six months. 

Fla.—Gaulden v. Kirk, 47 So.2d 667. 
Privilege of marketing apples 

Under the act imposing tax on 
the privilege of putting Michigan 
apples on the market and requiring 
shippers to procure apple advertis¬ 
ing stamps to be attached to con¬ 
tainers, invoices, or other documents 
when apples are shipped and to can¬ 
cel stamps immediately and place 
date of cancellation thereon, a pros¬ 
ecution for evasion or violation of 
provisions of act tinder provision 
making violation a misdemeanor 
would not contravene the state or 
federal Constitution, * nor is method 
of enforcing tax discriminatory. 
Mich.—^Miller ,v. Michigan State Ap¬ 
ple Commission, 296 N.W. 246, 296 
Mich. 248. 



§ 531 CONSTITUTIONAL LAW 


16A C.J.S. 


No denial of the equal protection of the laws is 
effected by a statute which directs that a local im¬ 
provement of a public nature shall be made,6^ as, 
for example, that a drainage district shall be or¬ 
ganized and the lands drained,or that a street, 
highway,or park*^^ shall be laid out, constructed, 
or improved. So the legislature may prescribe the 
territory within which the improvement shall be 
made,73 or the general manner in which the project 
shall be carried out,"^^ or the work shall be done,*^5 
including the principles on which a contractor'^^ and 
the building materials'^'^ shall be chosen; nor is a 
statute void which, on the question of determining 
whether a certain public improvement shall be 
made, makes reasonable provisions as to the pro¬ 
ceedings required to initiate the project,or which 
gives greater rights to landowners resident within 


the district than to those resident without,79 or 
confines the exercise of certain rights to freehold 
voters,or gives property owners no right of 
remonstrance.St So objecting landowners are not 
denied equal protection by an invalid statutory pro¬ 
vision giving others right of appeal denied to 
them .^2 Statutes may provide for the creation of 
a revolving fund for special improvement districts 
to insure payment of their bonds,S3 authorize is¬ 
suance by a city of general improvement bonds to 
refund certain district improvement bonds,S4 or au¬ 
thorize a municipality to pledge proceeds of gasoline 
license tax for the payment of special street im¬ 
provement bonds ;S4.5 and payment from a districts 
current expense fund for repairs not directly ben¬ 
efiting all land in the district does not violate the 
requirement of equal protection.SS A statute which 


68. N.X—Pishblatt v. Atlantic City, 
73 A. 126, 78 N.J.Law 134, affirmed 
78 A. 217, 80 N.J.Law 269. 

Particular acts held valid 

(1) Law establishing water and 
sewerage district. 

Md.—Dinneen v. Rider, 136 A. 754, 
152 Md. 343. 

(2) Law relating to formation of 
irrigation districts. 

N.M.—Davy v. McNeill, 240 P. 482, 
31 N.M. 7. 

(3) Statute, applicable to all mu¬ 
nicipalities having population under 
five hundred thousand, providing 
that ordinance declaring that water¬ 
works improvements and extensions 
are to be wholly or partly paid for 
by federal loan or grant, or both, 
shall be in full force immediately, 
and that in all other cases, legal 
voters shall have right to submit 
question to referendum. 

Ill.—City of Mt. Olive v. Braje, 7 N. 
B.2d 851, 366 Ill. 132. 

(4) Statutes providing for the 
erection of public low-rent housing 
projects. 

Ark.—^Denard v. Housing Authority 
of Port Smith, 159 S.W.2d 764, 203 
Ark. 1050. 

Nev.—McLaughlin v. Housing Au¬ 
thority of City of Las Vegas, 227 
P.2d 206, 68 Nev. 84. 

Classification 

City charter classifying sewers in¬ 
to public, district, joint district, and 
private sewers, terms of which have 
significance showing classification, is 
not arbitrary, and is not denial of 
equal protection. 

Mo.—^Haeussler Inv. Co. v. Bates, 267 
S.W. 632, 306 Mo. 392. 

69. U.S.—Silvey v. Commissioners 
of Montgomery County, Ohio, D.C. 
Ohio, 273 F. 2,02. 

Ga.—Goolsby v. Board of Drainage 
Com’rs of Cedar Creek Drainage 
Dist., 119 S.R 644, 156 Ga. 213. 

12 C.J. p 1155 note 71. 


70. Mo.—Stone v. City of Jefferson, 
293 S.W. 780, 317 Mo. 1, 62 AL.R. 
879. 

Neb.—Kountze v. Omaha, 88 N.W. 
117, 63 Neb. 52. 

71. Idaho.—Stark v. McLaughlin, 
261 P. 244, 46 Idaho 112. 

Construction and maintenance of 
highways as affected by equal pro¬ 
tection clause generally see infra 
S 633. 

72. N.J.—Pishblatt v. Atlantic City, 
73 A. 126, 78 N.J.Law 134, affirm¬ 
ed 78 A. 217, 80 N.J.Law 269. 

R.I.—In re Opinion of the Justices, 
83 A. 3, 34 R.I. 191. 

73. Ga.—White v. Forsyth, 76 S.E. 
58, 138 Ga. 753. 

12 C.J. p 1156 note 74. 

74. Conn.—^Norwich Gas, etc., Co. v. 
Norwich, 57 A 746, 76 Conn. 665. 

12 C.J. p 1156 note 75. 

75. Mo.—Allen v. Labsap, 87 S.W. 
926, 188 Mo. 692, 3 Ann.Cas. 306. 

12 C.J. p 1166 note 76. 

76. U.S.—^Underground R. Co. v. 
New York, C.C.N.T., 116 P. 952, 
affirmed 24 S.Ct. 494, 193 U.S. 416, 
48 L.Ed. 733. 

12 C.J. p 1156 note 77. 

77. Preferring products of state 

Colo.—City and County of Denver v. 
Bossie, 266 P. 214, 83 Colo. 329. 

78. N.M.—In re Proposed Middle Rio 
Grande Conservancy Dist., 242 P. 
683, 31 N.M. 188. 

Petition 

Equal protection of the laws is 
not denied by: 

<1) Act authorizing pavement on 
petition of fifty-one per cent of abut¬ 
ting property owners without requir¬ 
ing them to be residents or citizens. 
Ga.—City of Dawson v. Bolton, 143 
S.E. 119, 166 Ga. 232. 

(2) Act authorizing petition for or¬ 
ganization of improvement district to 
be signed by holders of a majority in 
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value of lands in the proposed dis¬ 
trict, or by not less than five hundred 
landowners representing not less 
than ten per cent in value of the land. 
Cal.—Tarpey v. McClure, 213 P. 

983, 190 Cal. 593. 

Petition or order 

Statute authorizing initiation of 
street improvement by petition of 
majority of abutting owners in 
number and assessed valuation, or 
by order of mayor and board of al¬ 
dermen unless protested against by 
majority of abutting owners in num¬ 
ber and assessed valuation, while 
providing for payment on front-foot 
rule, is not unconstitutional. 

La.—Boagnl v. Mayor and Board 
of Aldermen of City of Opelou¬ 
sas, 149 So. 494, 177 La. 835. 

79. Miss.—^Union Savings Bank & 
Trust Co. V. City of Jackson, 84 
So. 388, 122 Miss. 557. 

12 C.J. p 1166 note 78. 

80. Ind.—Harmon v. Gephart, 90 
N.E. 890, 173 Ind. 391, followed 
in Hutton v. Boze, 90 N.E. 893, 
173 Ind. 719. 

81. U.S.—Brougham v. Kansas 
City, D.C.MO., 263 P. 115. 

Mo.—Stone v. City of JefCerson, 293 
S.W. 780, 317 Mo. 1, 62 A.L.R. 
879. 

82. U.S.~Orr v. Allen, D;C.Ohio, 
245 F. 486, affirmed 39 S.Ct. 23, 
248 U.S. 85. 63 L.Ed. 109. 

83. Mont.—^Hansen v. City of Hav¬ 
re, 114 P.2d 1053, 112 Mont. 207, 
135 AL.R. 1278—Stanley v. Jeff¬ 
ries. 284 P. 134, 86 Mont. 114, 70 
AL.R. 166. 

84. Cal.—City of Dunsmuir v. 
Porter, 60 P.2d 836, 7 Cal.2d 269. 

84.5 N.M.—Stone v. City of Hobbs, 

■ 220 P.2d 704, 61 N.M. 237. 

85. Kan.—State v. North TopekA 
Drainage Dist. of Shawnee Coun¬ 
ty. 299 P. 637. 133 Kan. 274. 
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discriminates between different persons similarly 
situated as to their rights, privileges, or liabilities 
in connection with the making of a public improve¬ 
ment however, is void.*® 

§ 532. -- Assessments and Special Taxes 

The cost of public improvements may be assessed 
on the property benefited thereby without violating the 
guaranty of equal protection, in the absence of a mani¬ 
fest and unreasonable discrimination. 

Although the power to impose assessments for 


public improvements on property specially benefited 
thereby is not absolute and unqualified but must be 
exercised so as to give equal protection of the 
laws,^7 it is very generally recognized that nothing 
in the equal protection clause of the constitution 
prohibits such assessments.^^ A large measure of 
discretion is vested in the state and its agents in 
marking out the boundaries of the district which 
is benefited by the improvement and on which the 
assessment is levied,®^ and also in determining the 


86. N.D.—^Morton v. Holes, 116 N. ] 
W. 256, 17 N.D. 154. 

Biscriminatingr classificatioxL ^ 

Act declaring sewer system oper¬ 
ated by certain water company to 
be public utility is unconstitution¬ 
al. 

Me.—In re Milo Water Co., 149 A. 
299, 128 Me. 531. 

87. U.S.—Carolina & N. W. Ky. 

Co. V. Town of Clover, S.C., C.C.A. 
S.C., 46 F.2d 395—Connor v. 

Board of Com'rs of Logan Coun¬ 
ty, Ohio, D.aOhio, 12 P.2d 789— 
Kansas City Southern Ry. Co. v. 
May, C.C.A.Ark., 2 P.2d 680— 
Road Improvement Dist. No. 1, 
of Franklin County, Ark., v. Mis¬ 
souri Pac. R. Co., C.C.A,Ark., 2 
F.2d 340, modified on other 
grounds 47 S.Ct. 663, 274 XJ.S. 
188, 71 L.Ed. 992. 

Fla.—Smith Bros. v. Williams, 126 
So. 367, 100 Fla, 642, followed in 
Smith Bros, Const. Co. v. Hart, 
126 So. 373, 101 Fla. 663, reheard 
136 So. 399, 101 Fla. 653, and 
Hillsborough County v. Jeffords, 
126 So. 373, 101 Fla. 654—Martin 
V. Dade Muck Land Co., 116 So. 
449, 95 Fla. 530, appeal dismissed 
M. B. Garris Properties v. Mar¬ 
tin, 49 S.Ct 26, 278 U.S. 560, 73 
L.Ed. 505. 

N.T.—In re Nagy St, 164 N.T.S. 
637, 99 Misc. 314, 

88. U.S.—^Adam Schumann Asso¬ 
ciates v. City of New York, C.C. 
A,N.T„ 40 F.2d 216, certiorari de¬ 
nied 61 S.Ct 20, 282 U.S. 838, 76 
L.Ed. 746—St Louis & S. W. Ry. 
Co. V. Nattin, D.C.La., 27 F,2d 
766, affirmed 48 S.Ct 438, 277 U. 
S. 157, 72 L.Ed. 830. 

Colo.—People v. Lee, 213 P. 683, 
72 Colo. 698. 

Fla.—Dover Drainage Dist. v. Pan¬ 
coast, 136 So. 618, 102 Fla. 267. 
Ga.—Baugh v. City of La Grange, 
130 S.E. 69, 161 Ga. 80—Walthour 
V. City of Atlanta, 120 S.E. 613, 
157 Ga. 24—City of Valdosta v. 
Harris, 119 S.E. 625, 166 Ga. 490. 
Ky.—Miller v. City of Ashland, 
221 S.W.2d 620, 310 Ky. 680— 

Allison V. Borders, 187 S.W.2d 
728, 299 Ky. 806. 

Mo.—In j© Main Street 198 S.W. 
82 L 


N.M.—^In re Proposed Middle Rio 
Grande Conservancy Dist, 242 P. 
683, 31 N.M. 188. 

N.D.—^Northern Pac. Ry. Co. v. Sar¬ 
gent County, 174 N.W. 811, 43 N. 
D. 156. 

Pa,—City of Philadelphia v. Crew- 
Levick Co., 122 A. 300, 278 Pa. 
218, error dismissed Crew Levick 
Co. V. City of Philadelphia, 45 S. 
Ct 510, 268 U.S. 676, 69 L.Ed. 
1151. 

R. I.—In re Opinion of the Justices, 
83 A. 3, 34 R.I. 191. 

S. C.—^Evans v. Beattie, 136 S.E. 
638, 137 S.C. 496. 

Tex.—Cain v. City of Tyler, Com. 
App., 261 S.W. 1018. 

Western Union Telegraph Co. 
V. Wichita County Water Im¬ 
provement Dist No. 1, Civ.App., 
19 S.W.2d 186, affirmed, Com.App., 
30 S.W.2d 301—^Hester & Roberts 
V. Donna Irr. Dist, Hidalgo Coun¬ 
ty, No. 1, Civ.App., 239 S.W. 992, 
error refused. 

Wis.—Chicago & N. W. Ry. Co. v. 
Railroad Commission of Wiscon¬ 
sin, 188 N.W. 86, 178 Wis. 485. 

12 C.J. p 1156 note 82—44 C.J. p 
489 note 68. 

Classification according to locali¬ 
ties 

Statutes authorizing special as¬ 
sessments for local improvements 
in counties of seventy-five thousand 
or more inhabitants do not deny 
equal protection. 

Mo.—Mudd V. Wehmeyer, 19 S.W. 

2d 891, 323 Mo. 704. 

Other improvements paid for by city 
Ordinance assessing cost of re¬ 
paving portion of a street a&ainst 
abutting property owners does, not 
deny equal protection, because city 
had previously paid for repaving 
another portion of same street 
from city funds. 

Mo.—Collins V. A, Jaicks Co., 214 
S.W. 391, 279 Mo. 404. 

Payment by highway commission 
Law relating to payment by state 
highway commission of cost charge¬ 
able to benefit districts did not vio¬ 
late equal protection clause. 

Kan.—State v. State Highway Com¬ 
mission, 286 P. 244, 130 Kan. 456. 


nel Improvement Dist., Colo., 43 
S.Ct 694, 262 U.S. 710, 67 L.Ed. 
1194—^Kansas City Southern Ry. 
Co. V. Road Improvement Dist, 
No. 6 of Little River County, 
Ark., 41 S.Ct 604, 256 U.S. 658, 
65 L.Ed. 1151. 

Hydrocarbon Production Co. v. 
Valley Acres Water Dist, C.A. 
Tex., 204 F.2d 212, certiorari de¬ 
nied 74 S.Ct 44, 346 U.S. 825, 98 
L.Ed. 350—^Robert Noble Estate 
V. Boise City, D.C.iaaho, 19 P.2d 
927. 

Grulf & S. I. R. Co. V. Duck¬ 
worth, D.C-Miss., 280 F. 733, af¬ 
firmed Gulf & S. I. R. Co. V. 
Ducksworth, C.C.A., 286 F. 645. 
Miss.—Stingily v. City of Jackson, 
104 So. 465, 140 Miss. 19. 

Mo.—^Lansdown v. Kierns, 260 S.W. 
88, 303 Mo. 75—^Dickey v. Seested, 
223 S.W. 67, 283 Mo. 167. 

N.Y.—^Valley Farms Co. of Yonkers 
V. City of Yonkers, 184 N.Y.S. 
300, 193 App.Div. 433, affirmed 132 
N.E. 887, 231 N.Y. 558. 

12 C.J. p 1156 note 83. 

GBzclusion from taxing district of 
land surrounded by land embraced 
in the district is not unconstitu¬ 
tional where the land so excluded 
does not share the benefits of the 
improvement. 

Conn.—State v. Sixth Taxing Dist., 
132 A 661, 104 Conn. 192. 

Creation of superseding district 
Statute authorizing Chicago park 
district, created to supersede twen¬ 
ty-two park districts, to provide for 
equalizing debts previously created 
by spreading burden over entire new 
district does not deny equal protec¬ 
tion, notwithstanding increase in 
taxation made necessary to pay in¬ 
debtedness of other superseded dis¬ 
tricts. 

Ill.—^Kocsis V. Chicago Park Dist., 
198 N.E. 847, 362 Ill. 24. 
State-wide or local district 

(1) Whether road tax shall be 
statewide or confined to county or 
local district, and whether it shall 
be laid generally on all property or 
only on property specially benefit¬ 
ed, are matters in discretion of state 
not controlled by equal protection 
clause. 

U.S.—^Memphis & C. Ry. Co. v* 


83. U.S.—Milheim v. Moffat Tun¬ 



§ 532 CONSTITUTIONAL LAW 

method of apportioning the cost among those ben- 
efited.^0 An apportionment of the cost of such an 
improvement on the several properties within the 
'district in accordance with the benefits accruing to 
each is not only valid,but is the most equitable 
method of apportionment.^^ Ordinarily the levy 
may be on lands specially benefited according to 
value, position,^^ areals or the front-foot rule, 
hy which the cost of an improvement is apportioned 
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among the several properties in proportion to their 
frontage on the improvement, and without regard 
to the benefits conferred and the equal protec¬ 
tion clause is complied with if all property through¬ 
out the assessment district is dealt with alike.97 
Only where there is manifest and unreasonable 
discrimination in fixing the benefits which the sev¬ 
eral parcels will receive does the legislative deter¬ 
mination contravene the equal protection clause.98 


Pace, Miss., 51 S.Ct. 108, 282 U.S. 
241. 75 L.Ed. 316. 72 A.L.R. 1096. 
(2) The rule above stated is ap¬ 
plicable not only to road improve- 
jnents, but also to local irrigation 
improvements. 

U.S.—^Hydrocarbon Production Co. 
V. Valley Acres Water Dist., C. 
A.Tex., 204 P.2d 212, certiorari de¬ 
nied 74 S.Ct. 44, 346 U.S. 825, 98 
L..Ed. 350. 

Classification, held proper 
Equalization board’s classification 
of land in water district as irriga¬ 
ble, all statutory requirements hav¬ 
ing been met, was not denial of 
•equal protection. 

Tex.—^Anchor v. Wichita County 
Water Improvement Dish No. 2, 
66 S.W.2d 657, 123 Tex. 105. error 
granted. 

90. U.S.—Kansas City Southern 
Ry. Co. V. Road Improvement 
Dist. No. 6 of Little River Coun¬ 
ty. Ark., 41 S.Ct. 604, 256 U.S. 
658, 65 L.Ed. 1151. 

*Cal.—Joint Highway Dist. No. 13 
V. Hinman, 32 P.2d 144, 220 Cal. 
578. 

N.Y.—^Valley Farms Co. of Tonkers 
V, City of Yonkers, 184 N.Y.S. 
300, 193 App.Div. 433, affirmed 

132 N.B. 887, 231 N.Y. 558. 

12 C.J. p 1156 note 84. 

JPrior void assessment 

Statute authorizing new assess¬ 
ment in place of a prior one which 
has been declared void does not de- 
*ny the equal protection of the laws. 
U.S.—Lombard v. West Chicago 
Park Comrs., Ill., 21 S.Ct. 507, 
181 U.S. 33. 45 L.Ed. 731. 

Tex.—Booth v. Uvalde Rock As¬ 
phalt Co., Civ.App., 296 S.W. 345. 
‘91. U.S.—^Kansas City Southern 
Ry. Co. V. Road Improvement 
Dist. No. 3 of Sevier County, 
Ark., 45 S.Ct. 136, 266 U.S. 379, 
69 L.Ed. 335. 

‘Ohio.—Muskingum Watershed Con¬ 
servancy Dist. V. Ohio Powei* Co., 
16 N.E.2d 653, 58 OhioApp. 315. 
12 C.J. p 1156 note 86. 

«2. U.S.—^Norwood v. Baker, Ohio, 
19 S.Ct. 187, 172 U.S. 269, 43 L. 
Ed. 443. 

^3. U.S.—^Memphis & C. Ry. Co. v. 
Pace, Miss., 51 S.Ct. 108, 282 U.S. 
241, 75 L.Ed. 316, 72 A.L.R. 1096 
—Kansas City Southern Ry. Co. v. 


Road Improvement Dist. No. 6 of 
Little River County, Ark., 41 S. 
Ct. 604, 256 U.S. 658, 65 L.Ed. 
1151. 

Gulf & S. I. R. Co. V. Duck¬ 
worth, D.aMiss., 280 F. 733, af¬ 
firmed Gulf & S. I. R, Co. V. 
Ducksworth, C.C.A., 286 F. 645. 
N.Y,—Valley Farms Co. of Yonkers 
V. City of Yonkers, 184 N.Y.S. 300, 
193 App.Div. 433, affirmed 132 N. 
E. 887, 231 N.Y. 558. 

Assessment held proper 

Assessment of main track of 

railroad. 

U.S.—Branson v. Bush, Ark., 40 S. 
j Ct. 113, 251 U.S. 182, 64 L.Ed. 215. 

94. U.S.—Kansas City Southern 

Ry. Co. V. Road Impr-ovement 
Dist: No. 6 of Little River Coun- 

j ty. Ark, 41 S.Ct. 604, 256 U.S. 658, 

I 65 L.Ed. 1151. 

95. U.S.—^Kansas City Southern 

Ry. Co. V. Road Improvement 
Dist. No. 6 of Little River Coun¬ 
ty, Ark, supra—Withnell v. 
Ruecking Const. Co., Mo., 39 S. 
Ct. 200, 249 U.S. 63, 63 L.Ed. 479. 

La.—^Hagmann v. City of New Or¬ 
leans, 182 So, 753, 190 La. 796. 

Mo.—Lansdown v. Kierns, 260 S.W. 
88, 303 Mo. 75. 

Or.—^Northern Pac. Ry. Co. v. John 
Day Irr, Dist., 211 P. 781, 106 Or. 
140. 

Apportionment regardless of bene¬ 
fit 

An apportionment of cost in pro¬ 
portion to area, and regardless of 
benefits, has been sustained. 

U.S.—^Walston v. Nevin, Ky., 9 S, 
Ct. 192, 128 U.S. 578, 32 L.Ed. 
644. 

N.M.—Corpus Juris quoted in Davy 
V. .McNeill, N.M,, 240 P. 482, 488. 
Railroad mileage 

State law dividing railroads into 
classes for purposes of levee tax 
according to mileage within dis¬ 
trict is not invalid on its face as 
arbitrary. 

U.S.—Columbus & G. Ry. Co. v. 
Miller, Miss., 51 S.Ct. 392, 283 
U.S. 96, 75 L.Ed. 861. 

96. U.S.—^Kansas City Southern 
Ry. Co. V. Road Improvement 
Dist. No. 6 of Little River Coun¬ 
ty, Ark, 41 S.Ct. 604, 256 U.S. 
658, 65 L.Ed. 1151. 

Ky. —^Louisville & N. R. Co. v, 
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Southern Roads Co., 290 S.W. 320, 
217 Ky. 575. 

Mo.—Missouri Real Estate & Loan 
Co. V. Curd, 24 S.W.2d 106, 324 
Mo. 539. 

12 C.J. p 1156 notes 87-89. 

On the question of benefit or no 
benefit, the legislature is warranted 
in saying that the land shall be 
considered simply in its general re¬ 
lations and apart from its particu¬ 
lar use. 

U.S.—Louisville & N. R. Co. v. Bar¬ 
ber Asphalt Paving Co. and The 
City of Louisville, Ky., 25 S.Ct. 
466, 197 U.S. 430, 49 L.Ed. 819. 

97. U.S.—Gulf & S. I. R. Co. v. 
Duckworth, D.C.Miss., 280 F. 733, 
affirmed Gulf & S. I. R. Co. v. 
Ducksworth, C.C.A-, 286 F. 645. 

Miss.—Stingily v. City of Jackson, 
104 So. 465, 140 Miss. 19. 

98. U.S.—Milheim v. Moffat Tun¬ 
nel Improvement Dist, Colo., 43 
S.Ct 694, 262 U.S. 710, 67 L.Ed. 
1194—Goldsmith v. George G. 
Prendergast Const. Co., Mo., 40 S. 
Ct 273, 252 U.S. 12, 64 L.Ed. 
427—^Withnell v. Ruecking Const. 
Co., Mo., 39 S.Ct 200, 249 U.S. 63, 
63 L.Ed. 479—Mt St Mary’s 
Cemetery Ass*n v. Mullins, Mo., 39 
S.Ct 173, 248 U.S. 501, 63 L.Ed. 
383. 

Northwestern Pac. R. Co. v. 
Town of Larkspur, C.C.A.Cal., 36 
F.2d 554. 

Gulf & S. I. R. Co. V. Duck¬ 
worth, D.C.Miss., 280 F. 733, af¬ 
firmed Gulf & S. I. R. Co. V. 
Ducksworth, C.C.A., 286 F. 645. 
Fla—Martin v. Dade Muck Land 
Co., 116 So. 449, 95 Fla 530, ap¬ 
peal dismissed M. E. Garris Prop¬ 
erties V. Martin, 49 S.Ct. 25, 278 
U.S. 560, 73 L.Ed. 605. 

Ga—City of Valdosta v. Harris, 119 
S.E. 625, 156 Ga 490. 

Mo.—Lansdown v. Kierns, 260 S.W. 
88. 303 Mo. 76. 

S.C.—Evans v. Beattie, 135 S.E. 

538, 137 S.C. 496. 

44 C.J. p 655 note 97. . 

Tax held valid 

U.S.—^Memphis & C. Ry. Co. v. Pace, 
Miss., 51 S.Ct 108, 282 U.S. 241, 
75 L.Ed. 315, 72 A.L.R. 1096. 
Incidental inequalities 
.That blocks on opposite sides of 
street are of different depth, in 
consequence of which unplatted 
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However, the boundaries of a municipal taxing dis¬ 
trict may be so located as to constitute a denial of 
the equal protection of the laws;^^ and an assess¬ 
ment will be held invalid if it is plainly arbitrary 
or unreasonably discriminatory,^ or if no substan¬ 
tial relation exists between the legislation levying 
the assessment and the objects to be attained.^ 

On the other hand, the equal protection clause 
does not prevent a state from changing from one 
system of taxation or assessment for local improve¬ 
ments to another.^ Furthermore, a provision au¬ 
thorizing sale of the fee for the service charge due 
by an occupant in possession under a lesser estate 
is not objectionable as requiring one owner to dis¬ 
charge a legal burden imposed on another^ A stat¬ 
ute authorizing a local district to purchase property 
deeded to it and the state for delinquent taxes is not 
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unconstitutional as depriving persons of their re¬ 
demption rights without equal protection of the 
laws.5 

Drainage districts. The above principles have 
been applied for the purpose of sustaining the 
validity of legislation creating drainage districts, 
prescribing their boundaries, and assessing the cost 
of improvements on the lands of the district.® 
Statutes which provide for the assessment of par¬ 
ticular property in excess of its value with the im¬ 
provements,'^ or which assessed an upper district 
for benefits received from improvements in a lower, 
without assessing the lower for benefits derived 
from improvements in the upper,® have, however, 
been declared void. So assessment of railway and 
industrial property far in excess of other lands 
benefited has been considered arbitrary and discrim- 


ground on one side is assessable to 
a greater distance than on the oth¬ 
er, does not make the statute ob¬ 
noxious. 

Kan.—^Watts v. City of Winfield, 
168 P. 319, 101 Kan. 470. 

99. tr.S.—Gast Realty, etc., Co. v. 
Schneider Granite Co., Mo., 36 S. 
Ct. 254, 240 U.S. 65, 60 L.Ed. 523. 
12 C.J. P 1157 note 91. 

1 . U.S.— Memphis & C. Ry. Co. v. 
Pace, Miss., 51 S.Ct. 108, 282 U.S, 
241, 75 L.Ed. 315, 72 A,L.R. 1096. 

Kansas City Southern Ry. Co. 
V. May, C.C.A.Ark„ 2 E.2d 680. 

Thornton v. Road Imp. Dist. 
No. 1 of Clark County, Ark., C.C. 
A.Ark., 291 F. 518, appeal dis¬ 
missed Road Imp. Dist. No, 1 of 
Clark County, Ark., v. Thornton, 
46 S.Ct 12, 269 U.S, 592, 70 L.Ed. 
429. 

Pla.—Smith Bros. v. Williams, 126 
So. 367, 100 Fla. 642, followed in 
Smith Bros. Const Co. v. Hart 
126 So. 373, 101 Fla. 653, reheard 
136 So. 399, 101 Fla. 663, and 
Hillsborough County v. JefCords, 
126 So. 373, 101 Fla. 654. 

Mich.—^Panfll v. City of Detroit, 224 
N.W. 616, 246 Mich. 149, followed 
in Alexander v. City of Detroit, 
242 N.W. 902, 259 Mich. 241— 
Hatch V. Michigan Cent. R, Co., 
212 N.W. 950, 238 Mich. 381. 

44 C.J. p 654 note 92. 

Assessments held discrixninatory 

(1) Arbitrarily excessive assess¬ 
ment against railroad based in part 
on personal property, whereas other 
assessments were confined to reali¬ 
ty. 

U.S.—^Road Improvement Dist. No. 
1 of Franklin County, Ark., v. 
Missouri Pac. R. Co., Ark., 47 S. 
Ct 563, 274 U.S. 188, 71 L.Ed. 
992. 

(2) Assessment against a railroad 
made without any designated basis 


while other land in the district was 
assessed on the basis of area and 
position. 

U.S.—Kansas City Southern Ry. Co. 
V. Road Improvement Dist. No. 6 
of Little River County, Ark., 41 
S.Ct 604, 256 U.S. 658, 65 L.Ed. 
1161. 

(3) Paving assessment against 
railroad. 

U.S.—Carolina & N. W. Ry. Co. v. 
Town of Clover, S. C., C.C.A.S.C., 
46 P.2d 395—^Road Improvement 
Dist. No. 7 of Crittenden County, 
Ark. V. St Louis-San Francisco 
R. Co„ C.C.A.Ark., 28 P.2d 825. 

(4) Assessment for street im¬ 
provements limited to property on 
one side of street. 

Fla—^Utley v. City of St Peters¬ 
burg, 144 So. 68, 107 Fla. 6. 

Belief for tULCUItivated lands held 
Invalid 

A statute providing for relief of 
owners of agricultural lands not in 
a state of cultivation, .and located 
within the boundaries of conserv¬ 
ancy districts by deferring payment 
of assessments for 15 years with¬ 
out interest, and requiring culti¬ 
vated land to bear the burden of in¬ 
terest charged to it, and to pay its 
annual installments of assessments, 
and also subjecting it to additional 
assessments for any deficiencies 
caused by deferred payment of 
principal and rebate of interest 
thereon, of assessments against the 
uncuUivated land, offends the con¬ 
stitutional clauses guarantying 
“equal protection of the law." 
N.M.—^Durand v. Middle Rio Grande 
Conservancy Dist., 123 P.2d 389, 
46 N.M. 138. 

2. U.S.—^Road Improvement Dist. 
No. 7 of Crittenden County, Ark., 
V. St. Louis-San Francisco R. Co., 
aC.AArk., 28 F.2d 825. 
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3. Miss.—Stingily v. City of Jack- 
son, 104 So. 465, 140 Miss. 19. 

4. Ark.—Jernigan v. Harris, 62 S. 
W.2d 5, 187 Ark. 705. 

5. Cal.—South San Joaquin Irr. 
Dist. V. Neumiller, 42 P.2d 64, 2 
Cal.2d 485. 

e. U.S.—Cole V. Norborne Land 
Drainage Dist of Carroll County, 
Mo., 46 S.Ct 196, 270 U.S. 45, 70 
L.Ed. 463. 

N-ev.—^McLean v. Truckee-Carson 
Irr. Dist, 245 P. 285, 49 Nev. 278. 
N.D.—Northern Pac. Ry. Co. v. Sar¬ 
gent County, 174 N.W. 811, 43 N. 
D. 156. 

12 C.J. p 1157 note 92. 

Additional tax levied, to pay re¬ 
funding bonds, ratably on all lands 
in drainage district, regardless of 
whether prior taxes remained de¬ 
linquent, did not create inequality. 
Mo.—State ex rel. Drainage Dist. 
No. 28 of New Madrid County v. 
Thompson, 41 S.W.2d 941, 328 Mo. 
728. 

Assessment of costs to various trib> 
utary districts 

A statute providing that the cost 
of repairs to a drainage system 
embracing several districts is to be 
assessed to the various tributary 
districts in the proportions to 
which they benefited and authoriz¬ 
ing such assessments without notice 
and hearing has been held not to- 
deny equal protection of the law. 
Iowa.—^Board of Trustees of Mo- 
nona-Harrison Drainage Dist. No. 1 
in Monona and Harrison Coun¬ 
ties V. Board of Sup'rs of Monona 
County, Iowa, 5 N.W.2d 189, 232 
Iowa 1098. 

7. Ky. — Williams v. Wedding, 176 
S.W. 1176, 165 Ky. 361. 

8. Ill.—Bay Island Drain., etc., 
Dist. No. 1 V. Union Drain. Dist. 
No. 1, 99 N.E. 385, 255 Ill. 194. 
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inatory.^ A statute permitting a county to pur¬ 
chase land at a tax sale without being required to 
pay delinquent drainage assessments is not in¬ 
valid.^ ^ 

Particular distinctions or discriminations in stat¬ 
utes providing for local improvements which have 
been held not to violate the equal protection clause, 
include a provision extending to all taxpayers who 
comply with certain conditions the privilege of pay¬ 
ing in installments,an act requiring the payment 
of an assessment as a condition precedent to the 
right to contest its validity,!^ a city charter dis¬ 
criminating in assessments in street opening pro¬ 
ceedings between property owners who have ceded 
land to the city and those who have not,i3 an act 
regulating the rights of contractors for the execu¬ 
tion of public improvements,!^ an act requiring a 
railroad company to bear the entire expense of re¬ 
moving and rebuilding its bridge and culvert over 
a stream so as to permit the improvement of the 
stream,!^ statutes authorizing a municipality to 
make paving assessments against a street railway 
company with respect to streets occupied by its 
tracks,!^ without regard to benefits,'!'^ a statute pro¬ 


viding for the sale of lands forfeited for tax delin¬ 
quency free of liens for special assessments,I'^-S a 
statute discriminating between residents and non¬ 
residents as to the method and time of giving no¬ 
tice before rendering a decree of sale for unpaid 
assessments,!^ a statute giving municipal authorities 
discretionary power to determine whether to grant 
refunds of special assessments,!®-® and an act al¬ 
lowing an attorney's fee in a suit for foreclosure of 
a lien for an assessment,!® or providing that the 
attorney's fee shall not exceed the amount of the 
assessment.^® 

§ 533, Construction and Maintenance of 
Highways and Bridges 

The equal protection clause does not invalidate regu¬ 
lations as to the construction and maintenance of high¬ 
ways if no merely arbitrary discriminations are made. 

The constitutional guaranty of equal protection of 
the laws does not invalidate regulations by the state 
or its agencies and municipal corporations with re¬ 
spect to the construction and maintenance of high¬ 
ways, as long as no merely arbitrary discriminations 


9. TJ.S.—straight Creek Drainage 
Dist. No. 2 of Jackson County, 
Kan., V. Chicago, R. I. & P. Ry. 
Co., C.C.A.Kan., 36 F.2d 650. 

Chicago, R. I. & P. Ry, Co. v. 
Risty, D.C.S.D., 282 F. 864, affirm¬ 
ed, C.C.A., Risty v. Chicago, R. 1. 
& P. R. Co., 297 F. 710, affirmed in 
part and reversed in part on oth¬ 
er grounds 46 S.Ct, 236, 270 XJ.S. 
378, 70 L..Ed. 641—Thomas v. 

Kansas City Southern Ry. Co., 
C.C.A.Ark-, 277 F. 708, affirmed 
43 S.Ct. 440, 261 U.S. 481, 67 L. 
Ed. 768. 

Evidence held to estahllsh that 
the apportionment of the cost of a 
new culvert for drainage project 
under embankment of railroads 
which embraced the cost of mate¬ 
rial in the culvert, together with a 
percentage of the cost of the proj¬ 
ect, was so unreasonable and arbi¬ 
trary as to deny to the railroad 
the equal protection of the laws, 
in view of the disparity between 
assessments from the various prop¬ 
erties in the drainage district. 
Mich.—In re Hurd-Marvin Drain, 50 
N.W.2d 143, 331 Mich. 604. 

10. Wis.—^Lewiston Drainage Dist, 
V. Diehl, 279 N.W. 46, 227 Wis. 
372. 

11. Iowa.—Sisson v. Buena Vista 
County, 104 N.W. 454, 128 Iowa 
442, 70 L.R.A. 440. 

Ky.—^Newport v. Silva, 137 S.W. 
646, 143 Ky. 704. 


12. Wis.—Wisconsin Real Est. Co. 
V. Milwaukee. 138 N.W. 642, 161 
Wis. 198. 

13. N.T.—In re Fifty-Fourth, etc., 
Streets, 162 N.T.S. 754, 98 Misc. 
295, reversed on other grounds 
167 N.T.S. 1099, 181 App.Div. 941. 

14. Ill.—Price v. Elgin, 100 N.E. 
133, 257 Ill. 63. 

15. U.S.—Chicago, etc., R. Co. v. 
Illinois, Ill., 26 S.Ct. 341, 200 U. 
S. 561, 50 L.Ed. 696, 4 Ann.Cas. 
1176. 

16. Ala.^Alabama Traction Co. v. 
Selma Trust & Savings Bank, 104 
So. 617, 213 Ala. 269. 

Ga.—Georgia Power Co. v. City of 
Decatur, 154 S.E. 268, 170 Ga. 699 
—Baugh V. City of La Grange, 
130 S.E. 69, 161 Ga. 80. 
Assessment held valid 
U.S.—^Durham Public Service Co. v. 
City of Durham, N.C-, 43 S.Ct. 
290, 261 U.S. 149, 67 L.Ed. 680. 

17. U.S.—Georgia Railway & Elec¬ 
tric Co. V. City of Decatur, Ga., 56 
S.Ct. 606, 297 U.S. 620, 80 L.Ed. 
625. 

17.5 Ohio.—State ex rel. City of 
South Euclid v. Zangerle, 62 N.E. 
2d 160, 145 Ohio St. 433. 

Choice of paying or not paying in- 
stallments 

Where lands are of less value 
than the amount of the unpaid taxes 
and assessments, the owner may 
voluntarily pay the annual install¬ 
ments of taxes and assessments as 
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they come due or allow the proper¬ 
ty to be forfeited for nonpayment 
and sold at a forfeited land sale 
free of tax and assessment liens, 
and each owner being given his 
choice of which course to pursue, 
the divergence of choice does not 
work a discrimination which de¬ 
nies the equal protection of the 
laws. 

Ohio.—State ex rel. City of South 
Euclid V. Zangerle, supra. 

18. U.S.—Ballard v. Hunter, Ark., 
27 S.Ct. 261, 204 U.S. 241, 61 L. 
Ed. 461. 

18.5 Owners without ^'vested 
rights” 

Where property owners had not 
been determined to be entitled to 
refund of special taxes paid or 
cancellation of taxes for special 
improvements at time of passage of 
amendatory statute giving city au¬ 
thorities discretionary power in 
matter of repaying or cancelling 
special assessments, the property 
owners were not possessed of “vest¬ 
ed rights” and the application of 
the amendatory legislation to such 
property owners did not deny them 
equal protection of the law. 

Mich.—Devormer v. City Commis¬ 
sion of Grand Rapids, 292 N.W. 
677, 293 Mich. 692. 

19. Ind.—Shirk v. Hupp, 78 N.E. 
242, 79 NE. 490, 167 Ind. 509. 

20. Ind.—Pittsburgh, etc., R. Co. v. 
Schmuck, 103 N.E. 325, 181 Ind. 
323. 
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are made ,21 and the same rule applies to regulations 
as to the construction and maintenance of bridges .22 

§ 534. Street and Highway Regulations 

Reasonable classifications and distinctions in regu¬ 
lations of the use of streets and highways do not violate 


A statute, or an ordinance or order of a state 
board or commission under delegated authority, reg¬ 
ulating the use of streets and highways is not in¬ 
valid as being in violation of the equal protection 
clause, if any classification or discrimination it may 
make is reasonable, and is not merely arbitrary and 
without a rational basis.23 Regulations have been 


the equal protection clause. 

21. Kan.—State ex rel. Ice v. State 
Highway Commission, 17 P.2d 839, 
136 Kan. 652—Chaput v. Bemars, 
243 P. 311, 120 Kan. 273,, rehear¬ 
ing denied 244 P. 1042, 120 Kan. 
612. 

Ijy,—Guthrie v. Curlin, 263 S.W.2d 
240—^Allison v. Borders, 187 S. 
W.2d 728, 299 Ky. 806. 

Mich.—^Wayne County v. Puller, 229 
NT.W. 911, 250 Mich. 227. 

Statutes enacted in exercise of po¬ 
lice power generally as not deny¬ 
ing equal protection of the laws 
see supra § 507. 

Particular regulations held not de¬ 
nial of equal protection of laws 

(1) Authorizing construction of 
subway under railroad and appor¬ 
tioning one half of cost to railroad 
company. 

Mo.—State ex rel. Alton R. Co. v. 
Public Service Commission, 70 S. 
W.2d ;61, 334 Mo. 1001. 

(2) Authorizing bond election for 
road district. 

Miss.—^Memphis & C. Ry. Co. v. 
Bullen, 121 So. 826, 154 Miss. 

636, affirmed Memphis & C. Ry. 
Co. V. Pace, 51 S.Ct. 108, 282 U.S. 
241, 75 L.Ed. 316, 72 A.L.R. 1096, 

(3) Authorizing the creation of 
road districts and the issuance of 
bonds for the construction of roads 
therein. 

U.S.—Gulf & S. I. R. Co. V. Bucks- 
worth, C.aA.Miss., 286 P. 645. 

(4) Providing for contribution to 
road improvement districts differ¬ 
ent from provision for bridge im¬ 
provement districts. 

Ark.—Gray v. Jones, 296 S.W. 61, 
174 Ark. 650. 

(5) Providing for the creation of 
a road improvement district on pe¬ 
tition of owners living on each side 
of the road to be improved. 

Mo.—State ex rel. Melvin v. Hack- 
mann, 243 S.W. 337, 295 Mo. 14. 

(6) Requiring street railway 
company to repave its track zone 
with same material as used by city. 
Wis.—State v. Milwaukee Electric 

Ry. & Light Co., 161 N.W. 745, 
166 Wis. 230. 

(7) Statute providing for creation 
of turnpike corporation to operate 
toll road. 

Wis.—State ex rel. Thomson v. 
Giessel, 60 ]Sr.W.2d 873, 265 Wis. 
185. 

(8) Condition in permit of Secre¬ 
tary of War granting rights of way 
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across military reservation for 
highway construction, making pos¬ 
sible erection of bridge, requiring 
that all civilian employees of armed 
forces, all members of armed forc¬ 
es and their dependents, and all 
government traffic be permitted to 
use the bridge without payment of 
toll, and statute accepting the con¬ 
dition. 

U.S.—U. S. V. Golden Gate Bridge 
and Highway Bist. of California, 

B. C.Cal., 37 P.Supp. 505, affirmed, 

C. C.A., 125 F.2d 872, certiorari de¬ 
nied 62 S.Ct. 1298„ 316 U.S. 700, 
86 L.Ed. 1769. 

Requiring water company to pay 
expense of moving pipes 

' A water company, required to 
bear the expense of moving its 
pipes in connection with the change 
of grade of the street to pass over 
or under a railroad, is not denied 
the equal protection of the laws, be¬ 
cause a street railroad company, 
instead of being charged with the 
expense of moving its tracks, is 
charged a percentage of the total 
expense of the crossing, which pre¬ 
sumably is greater than the mere 
adjustment of its tracks to a new 
surface. ’ . 

U.S.—Erie R. Co. v. Board of. Pub¬ 
lic Utility Com'rs, N.J., 41 S.Ct. 
169, 254 U.S. 394, 65 L.Ed. 322— 
Passaic Water Co. v. Board of 
Public Utility Com’rs, N.J., 41 S. 
Ct. 169, 254 U.S. 394, 65 L.Ed. 
322—^^Vestern Union Tel. Co. v. 
Board of Public Utility Com'rs, 
N.J., 41 S.Ct. 169, 254 U.S. 394, 
65 L.Ed. 322—^Brie R. Co. v. Board 
of Public Utility Com’rs, N.J., 41 
S.Ct. 169, 254 U.S. 394, 65 L.Ed. 322 
—Morris & Co. v. Board of Public 
Utility Com*rs, N.X, 41 S.Ct. 169, 
254 U.S. 394, 65 L.Ed. 322—Meyer v. 
Board of Public Utility Com’rs, N. 
J., 41 S:Ct. 169, 264 U.S. 394, 65 L. 
Ed. 322—Public Service Ry. Co. v. 
Board of Public Utility Com’rs, N. 
J., 41 S.Ct. 169, 254 U.S. 394, 65 
L.Ed. 322. 

Requiring telephone company to pay 
removal expenses 
The action of the state in requir¬ 
ing a telephone company to bear the 
expense of removal and relocation 
of its facilities in such manner as 
not to interfere with the construction 
of a federal-aid highway does not 
amount to a denial of equal protec¬ 
tion of the laws by reason of the 
fact that the federal government 
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bears the expense of railroad facil¬ 
ities within right-of-way of any. fed¬ 
eral-aid highway, since there are 
valid distinctions between it^ilroads 
and other utilities and state is not 
participant . in the payment of the 
cost of removing railroad facilities. 
Ky.—Southern Bell Tel. & Tel. Co. v. 

Commonwealth, 266 S.W.2d 308. 
Wagons and teams for road service 
-A statute requiring persons own¬ 
ing or possessing wagons'and teams 
to furnish them for county road 
service is hot invalid for arbitrary 
and capricious distinction between 
citizens within the county, because 
it excludes one horse wagon's and 
lighter vehicles, automobiles, and 
trucks; nor is it arbitrary in classi¬ 
fication because it is inapplicable to 
persons residing 'within - incorporat¬ 
ed towns. 

Tenn.—Williams v. State, 293 S.W. 
757, 155 Tenn. 364. 

22. Mo,—State ex rel. Alton R. Co. 
V. Public Service Commission, 70 
S.W.2d 52, 334 Mo. 985. 

Requiring railroad to pay part of 
cost of new bridge 
A public service commission’s or¬ 
der requiring a railroad to pay one 
fourth of the cost of a new bridge, 
replacing an existing bridge on the 
highway, does not violate the “equal 
protection clause,” although the old 
bridge was there before the creation 
of the commission and there is no 
grade crossing to be eliminated. 

Mo.—State ex rel. Alton R. Co. v. 
Public Service Commission, supra. 
Closing and demolishing of free 
bridge, and its replacement with toll 
bridge at different location, would 
not deny persons, who had been ac¬ 
customed to using free bridge, and 
owners of businesses, which would 
suffer from relocation of bridge, 
equal protection of the laws. 

U.S.—Bartron v. Bejaware River 
Joint Toll Bridge Commission, B.C. 
N.J., 120 P.Supp. 337, affirmed 216 
P.2d 717, certiorari denied 75 S.Ct. 
364, 348 U.S. 943, 99 L.Ed. - 

23. U.S.—^Railway Exp. Agency v. 
People of State of New York, N.T., 
69 S.Ct. 463, 336 U.S. 106, 93 L.Ed. 
533—Sproles v. Binford, Tex., 62 
S.Ct. 581, 286 U.S. 374, 76 L.Ed. 
1167. 

Schwartzman Service v. Stahl, B. 
C.Mo., 60 P.2d 1034—J. H. McLeaish 
& Co. V. Binford, B.C.Tex., 52 P. 
2d 151, affirmed Binford v. J. H. 
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held valijd,., as ,not denying equal prptection of- the or highways^^ or restrictions on jthe- parking of 
laws,, which impose reasonable restrictions on the ^ vehicles which limit the size and weight of the 
transpo^rtation of certain commodities on the streets load to be transported of certain commodities or in 


McLeaish & Co., 52 S.Ct. ,207, 284 
U.S, 598, 76 L.Ed. 513. 

Philadelphia-Detroit Times v. 
Simpson, D.C.WjVa., 37 F.Supp. 314, 
affirmed 61 S.Ct. 622, 312 U.S. 655, 
85 L.Ed. 1104, rehearing denied 61 
S.Ct. 1107, 303 U.S. 60Or 85 L.Ed. 
1552—^Whitney v. Johnson, D.C.Ky., 
37 F.Supp. 65, affirmed 62 S.Ct. 
117, 314 U.S. 574, 86 L.Ed. 465. 

Kan.—Taneyhill v. Kansas City, 3 
P.2d 646, 133 Kan. 725. 

N.Y.—People v, Friedman, 16 N.T.S. 
2d 925. 

Ohio.—City of Xenia v. Schmidt, 130 
N.E. 24, 101 Ohio St. 437. 

Okl.—Hirsch v. Oklahoma City, 234 
P.2d 925, 94 Okl.Cr. 249. 

(Wash.—Robertson v. Department of 
Public Works, 39 P.2d 596, 180 
Wash. 133. 

Power to control and regulate streets 
and highways generally see High¬ 
ways § 232; Municipal Corpora¬ 
tions §§ 1686-1690. 

Mathematical nicety in the opera¬ 
tion of a reasonable classification is 
not required. 

Mich.—^Bowers v. City of Muskegon, 
9 N.W.2d 889, 305 Mich.- 676; 

Ohrant of. arbitrary discretion 

(1) A grant of arbitrary discretion 
to a local administrative officer in re¬ 
lation to the streets and* pu^blic 
squares may constitute a denial bf 
equal protection of the laws.' 

Conn.—State t. Coleman, 113 A. 385, 
96 Conn. 190. 

(2) So, an ordinance providing 
that it shall be unlawful tp use 
streets for any parade, , processions, 
or .street assemblage without first ob¬ 
taining a permit from the chief of 
police, where persons to whom privi¬ 
lege of parading on ,jpubUc streets 
would be accorded was left within 
uncontrolled ofiicial < discretion of 
chief of police and no standard of 
regulation was. suggested, was unrea¬ 
sonable and'void, on-its face as violat¬ 
ing constitutional guaranty of equal 

: protection of the laws. 

Colo.-^Trujillo V. City of Walsen- 
burg, 118 'P.2d 1081, 108 Colo. 427. 

' Kegnlation' or prohibition of street 
,ira^e ^ \ ■ ' 

iD A statute prohibiting display 
by any person of‘goods at a greater, 
distance than three feet in front of 
his building and inf^rentially per¬ 
mitting dlsp;iay within, tbe. ^ree 
fpot li;ne even though .construed^ as 
.permitting display only by tfie own¬ 
er o,f the building and not , third per¬ 
sons is not unconstitutional as de¬ 
nying third persons eqpal protection 
laws. . :'• ! 

isTlx.—Pepple v. Friedman, 16 N.T.S. 
2d 9^.;. j, ^ ^ / 


I (2) So an ordinance barring mar- 
I ket stands on certain streets does 
not work a denial of equal protec¬ 
tion because parking of automobiles 
in the area formerly occupied by the 
stands is permitted. 

Md.—Liberto v. Mayor and Council 
of City !of Baltimore, 23 A.2d 43, 
180 Md. 105. 

(3) An ordinance prohibiting chil¬ 
dren from engaging in “street trade", 
as defined by the ordinance, hag 
been held not to deny equal protec¬ 
tion as applied to children engaged 
in handing out literature and dis¬ 
playing advertising matter pertain¬ 
ing to the activities and doctrines 
of Jehovah’s Witnesses. 

Mich.—People v. Ciocarlan, 26 NT.W. 
2 d 904, 317 Mich. 349, certiorari 
denied 68 S.Ct. 57, 332 U.S. 758, 92 
L.Ed. 344, Pox v. People of State 
of Michigan, 68 S.Ct. 58, 332 U.S. 
758, 92 L.Ed. 344, and Pell v. Peo¬ 
ple of State of Michigan, 68 S.Ct. 
58, 332 U.S. 758, 92 L.Ed. 344. 

(4) So, an ordinance prohibiting 
the sale of articles except daily 
newspapers on the streets in a spec¬ 
ified congested district does not de¬ 
prive a magazine seller of the equal 
protection of the law, since he has 
no inherent right to operate his busi¬ 
ness in or -on the streets, and news¬ 
papers are not in the same class of 
commodities with magazines. 

Ill.—City of Chicago v. Rhine, 2 N.E. 
v2d 905, 363 Ill. 619, 105 A.L.R. 
1045. 

,(5) Sim^arly, an ordinance prohib¬ 
iting solicitation on any public 
street or sidewalk of street and side¬ 
walk traffic for sale of magazine sub¬ 
scriptions for future delivery does 
not deny equal protection of law as 
discriminatory, in that it distinguish¬ 
es between immediate sales and sales 
, for ’^f uture, delivery. 

Pal.—Ex parte Mares, 171 P.2d 762, 
75 Cal.App.2d 798. 

, ( 6 ) A statute or ordinance prohib¬ 

iting distribution of. commercial ad¬ 
vertising matter uppn public streets 
and thoroughfares, but not prohibit¬ 
ing the distribution of handbills up¬ 
on religious, -political and scientific 
subjects, is not unconstitutional as 
denying equal protection of the laws. 
Cal.—Pittsford v. City of Los Angel¬ 
os/ 122 P.2d 535, 60 Cal.App.2d 25. 
NT.T.—People, on Complaint of ’ Mil¬ 
ano, V. La Rollo, 24 N.Y.S.2d 360. 

(7), Hpweyer, an ordinance, pro¬ 
viding no person, sh 9 .ll upon a pub¬ 
lic s 1 :reet or sidewalk solicit the sale 
o^ or fiistribLite any handbill or oth¬ 
er advertising, matter relating to 
photographs taken of. passergby on 
the public way, has been hpld to viq- 

45,0 


late the constitutional guaranty of 
equal protection of the law. 

Cal.—^Portnoy v. Hohmann, 122 P.2d 
533, 50 Cal.App.2d 22. 

Requiring- compliance with directions 
of police held invalid 
An ordinance, requiring drivers at 
all times to comply with any direc¬ 
tion of any member of the police 
force, as to stopping, starting, ap¬ 
proaching, or departing from any 
place, the manner of taking up or 
setting down* passengers, or loading 
or unloading goods, is invalid as de¬ 
priving persons of the equal protec¬ 
tion of the law. 

Mo.—City of St. Louis v. Allen, 204 
S.W. 1083, 276 Mo. 501, L.R.A. 
1918P 1110. 

Requiring ambulance to obtain per¬ 
mit on emergency calls 

City ordinance making it unlawful 
to operate an ambulance on city 
streets on emergency call without 
permission of police dispatcher to 
answer such call is discriminatory in 
violation of state and federal con¬ 
stitutional guaranties of equal pro¬ 
tection of the laws. ' 

Tex.—Ex parte Smith, 211 SW.2d 
204, 162 Tex.Cr. 126. :i 

Use by telegraph and telephone cor¬ 
porations 

Statute providing that telegraph or 
telephone corporations may construct 
telegraph lines or telephone lines 
•along and on any public road or 
highway, does not violate the equal 
protection clause of the federal'con¬ 
stitution. 

Cal.—Los Angeles County v. South¬ 
ern Cal. Tel. Co., 196 P.2d 773, 32 
Cal.2d 378. 

24. U.S.—J. H. McLeaish & Co: v. 
Binfnrd, D.C.Tex., 52 F.2d 151, af¬ 
firmed Binford V. J. H. McLeaish 
& Co., 52 S.Ct. 207, 284'U.S. 598, 

. 76 L.Ed. 613. 

25. Ala.—McLaurine ' v. City of 
Birmingham, 24 So.2d 755, 247 Ala. 
414, 163 A.L.R. 962. 

Gia.—Gardner v. City of Brunswick, 
28 S.E.2d 135, 197 Ga. 167. 

N.J.—^Welsh V. Morristown, 121 A. 
697, 98 N.J.Law 630,' affirmed 124 A. 
926, 99 N.J.Law 528. 
N-Y.-^Zenith-Godley Co. v. Wiley,'121 
KY.S.2d 795. 

Okl.—Hirsch v. Oklahoma City,- 234 
P.2d, ,925,^ 94 .Okl.Cr. 249. 

S.C.—Owens v. Owens, 8 S.E:2d 339, 

,, 193 S.Cr. 260.. 

Tex.—Miller v. M^en,, Civ.App!, 25,7 
S.W.2d 127, error dismissed. ,. ^ 
Commercial vehicles 

Portion,of city, ordinance,providing 
that no commercial vehicle should 
.t^e parked qn highway in qity,,outside 
of business loop at certain hoursj of 
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freight carrying vehicles,26 except under temporary 
permits.2'^ although no such limitation is placed on 
passenger vehicles ;28 which exclude all commercial 
vehicles from a specified highway or street in 'a 
city;29 , which temporarily close a road to certain 
vehicles such as lumber, logging, and freight 
trucks;^® which prohibit advertising vehicles ex- 
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cept those■ engaged in the usual business’'of the 
owner and not mainly for advertising which 
require a permit for new curb cuts for drive¬ 
ways or which otherwise regulate the use of 

the streets and highways for commercial purposes, 
such as by motor vehicle transportation companies 
or carriers. The exercise of some common sense 


night, except for necessary tiine to 
load and unload, was not violative of 
equal protection clause. 

Okl.— Corbett-Barbour Drilling Co. v. 
Hanna, 222 P.2d .376, 203 Okl. 372. 

FaxIUiig' meter? > 

(1> Ordinance providing for the 
installation of parking meters on cer¬ 
tain city streets, whiqh applied alike 
to all persons and property owners 
located within the area described in 
ordinance, was hot discriminatory,^ 
and was not unconstitutional a^ de-' 
nying equal protection of the law. 

Ga.—Gardner v. City of Brunswick, 
28 S.E.2d 135, 197 Ga.'^67. 

Mich.—Bowers V. City of Muskegon, 

9 N.W.2d 889, 305 Mich. 676. 

3 —Owens v. Owens, 8 S.E.2d 339, 

193 S.C. 260. ■ 

(2) However, where ordinance lim¬ 
iting parking in certain congested 
areas to one hour and provided for 
deposit of five cents in meter for 
one hour or one cent for each twelve 
minute period less than one hour but 
provided that any motorist should be 
allowed to deposit, at separate inter¬ 
vals, a one cent coin for twelve min¬ 
utes within an hour zone, the aggre¬ 
gate deposit not fo exceed two One 
cent'coins for two such parking pe¬ 
riods, the latter provision was inval¬ 
id for lack of equality of privilege. 
N.C.—State v. Scoggin, 72 S.E.2d 97, 
236 N.C. 1. 

Statute delegating authority to pri¬ 
vate person 

(1) An ordinance prohibiting the 
driver or operator of a vehicle to 
permit it to stand in front of a cer¬ 
tain railroad passenger station, be¬ 
tween points designated, without the 
permission of the person having 
charge of the station, is invalid as a 
denial of the equal protection of the 
law. 

Ohio.—City of Cincinnati v. Cook, 140 
N.E. 655, 107 Ohio St. 223, follow¬ 
ed in City of Canton Mid-Conti¬ 
nent Producers’ & Eefiners’ Corpo¬ 
ration, 155 Nr.E. 866, 115 Ohio St. 
705. 

(2) So, a city ordinance, authoriz¬ 
ing Director of Public Safety to des¬ 
ignate certain street spaces, with 
abutting property, owners’ consent, as 
taxicab stands restricted from park¬ 
ing of vehicle's others than taxi-' 
cab operators is unconstitutional as 
denying equal protection of la.w. , 
Ohio.—City of Dayton v. Hickle, App., 

122 N.E.2d 40. 


26. U.S.—City Grocery Co. v. State 
Road Department of Florida, D.C. 
Fla., 60 P.'2d 331—Sproles v. Bin- 
ford, D.C.Tex., 56 P.2d 189, affirm¬ 
ed 52 S.Ct 581, 286 U.S. 374, 76 L. 
Ed. 1167—Sproles v. Binford, D.C. 
Tex:, 52 P.2d 730, followed in J. H. 
McLeaish & Co. v. Binford, D.C. 

. Tex., 52 F.2d 737. 

Whitney v. Johnson, D.C.Ky., 
37 P.Supp. 65, affirmed 62 S.Ct. 
117, 314 U.S. 574, 86 L.Ed. 465. 
Ill.—People V. Linde, 173 NT.E. 361, 
341 Ill. 269, 72 A.L.R. 997, 

Tex.—Sterling v, WillifoM, Civ.App., 
54 S.W.2d 259. 

Iiimiting weight of load without lim- 
iting weight of vehicle held valid 
U.S.—Sproles v. Binford, D.C.Tex., 56 
P.2d 189, affirmed 52 S.Ct. 581, 286 

U. S. 374, 76 L.Ed. 1167. 

Bestrlction held unconstitutional 

Statute limiting weight of vehicle 
loads containing any packages of 
more than stated size and weight, 
as well as number of such packages 
per load, is unconstitutional as dis¬ 
criminating against parties trans¬ 
porting uncompressed cotton' and 
similar conirriodities, not bound, box¬ 
ed, or in containers. 

U.S.—Sproles v. Binford, D.C.Tex., 
52 F,2d 730, followed in J. H. Mc¬ 
Leaish & Co. V. Binford, D.C.Tex., 
52 F.2d 737—J. H. McLeaish & Co. 

V. Binford, D.C.Tex., 52 F.2d 161, 
affirmed Binford v. J; H. McLeaish 
& Co., 52 S.Ct. 207, 284 U.S. 598, 
76 L.Ed. 513. 

27. U.S.—Sproels v. Binford, D.C. 
Tex,, 52 F.2d 730, followed in J. H. 
McLeaish & Co. v. Binford, D.C. 
Tex., 52 F,2d 737, 

28. U.S.—Sproles v. Binford, D.C. 
Tex., 56 F.2d 189, affirmed 52 S. 
Ct. 581, 286 U.S. 374, 76 L.Ed. 1167. 

Whitney y. Johnson, D.C.Ky., 37 
P.Supp. 65, affirmed 62 S.Ct' 117, 
314 U.S. 574, 86 L.Ed. 465. 

29. N.J.—^Garneau v. Eggers, 17*4 A. 
250, 113 ISr.J.Law 245. 

As against bus Hues 

An 'ordinance does not unjustly 
discriminate against certain bus liries 
by prohibiting the op'eratioh of mo-’ 
tqp busses along, across, or on Speci¬ 
fied .streets of the city, as against 
the 'contention that othet bps lines, 
: using other streets werfe not^regulat- 
,ed and freight trucks were permit¬ 
ted to operate on .the streets in ques- 
.ition, ‘ ' 


Tex.—^Waid v. City of Port Worth, 
Civ..ipp., 258 S.W. 1114. 

One engaged in interstate oom^ 
meroe. is not denied the equal pro¬ 
tection of the laws by an ordinance 
excluding all commercial vehicles 
from a specified highway in a city. 
K.J.—Garneau v. Eggers, 174 A. 250, 
113 N.J.Law 245. 

30. Wash.—State v. JoneS(, 243 P. I, 
137 Wash. 656. 

I 

30.5 U.S.—Railway Exp. Agency v.' 
People of State of New 'York, N.Y., 
69 S.Ct. 463, 336 U.S. 106, 93 L33d. 
‘533. ‘ . ' 

Fact that other advertising is per. 
mitted, which may, be more distract¬ 
ing than that proscribed, does not 
render the prohibition referred to in 
the text invalid as violative of the 
equal protection clause. 

U.S.—^Railway Exp. Agency v. 3Peo- 
ple of State of New York, supra. 
30.10 R.I.—^Newman v. Mayor of 
City of Newpo.rt, 67 A.2d 173, 73 
R.I. 386. 

Fact that regulation does not ap¬ 
ply to existing driveways does not 
make it objectionable as denying 
equal protection of the laws. 

R.I.—^Newman v. Mayor of City of 
Newport, supra. 

. Provision that ^‘remonstrants are 
entitled to he heard” does not mean 
that :Only remonstrants should be 
heard, and,hence does not deny ap¬ 
plicants equal protection of the laws. 
Rj.—^Newman v. Mayor of City of 
Newport, supra. . 

31. Ga.—^Derst Baking Co; v. Mayor 
and Aldermen of City of Savannah, 
179 S.E. 763, 180 Ga. 510. 

]j^igg._:_-Scott V. Hart, 91 So. 17, 128 
Miss. 353. 

Mo.—Park Transp. Co. v. Missouri 
State Highway Commission, 60 S. 
W^d 388, 332 Mo. 5.92. .. 

Wash.—Robertson v. Department- of 
Public Works, 39 P.2d 696, 180 
Wash. 133. 

Regulation of motor carriers gener¬ 
ally as not denying eijual protec¬ 
tion see supra § 518. 

Private carrier 

As respects an individual engaged 
in the business of hauling’comni 9 d.i- 
ties for the public generally by mo¬ 
tor vehicles under special Contracts, 
a statute regulating ’the business of 
auto transportation companies is not 
invalid as a denying' of the 'equal 
protection of the law. 
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and ordinary courtesy m the enforcement of street vehicles, classifying them according to the- fre- 
and highway regulations does not amount to the quency and character of their use and making a 
denial of equal protection of the laws.^^-S reasonable distinction between them and other ve- 

' Motor vehicles, A statute or ordinance which hides, is not invalid as a denial of the equal pro- 
regulates the use of'streets and highways by motor tection of the law;32 and regulations have been 


tr.S.—Sanger v. Lukens, D.C.Idaho, 
24 F.2d 226, reversed on other 
grounds, C.C.A., 26 F.2d 855. 
Transpoftatioii of persons for hire 
Ordinance prohibiting ’a person 
from driving any motor vehicle used 
in transporting persons for hire, in¬ 
cluding operators of taxicabs, cars 
for hire, buses, trackless trolleys, 
and other motor propelled vehicles 
used in transporting of persons for 
hire, upon city streets without first 
having obtained a permit to do so 
is not invalid as discriminatory be¬ 
cause of fact that other public chauf¬ 
feurs are not sought to be covered 
thereby. 

U.S.—^Walton v. City of Atlanta, D. 
C.Ga., 89 F.Supp. 309, modified on 
other grounds, C.A., 180 F.2d 14'3, 
set aside on other grounds 181 F. 
2d 693, certiorari denied 71 S.Ct. 
56, 340 U.S. 823, 95 L.Ed. 604. 

Zone or route regulations 

<1) A city ordinance regulating 
street traffic which excludes those 
operating motor vehicles carrying 
passengers for hire from soliciting 
or receiving passengers within a cer¬ 
tain zone of the city where there is 
street car service is not an unlawful 
discrimination, nor so arbitrary and 
unreasonable as to be invalid. 

Kan.—^Decker v. City of Wichita, 202 
P. 89, 109 Kan. 796. 

(2) An ordinance which provides 
that, where jitney busses are operat¬ 
ed the names of the highways to be 
used and each terminus of the route 
shall be indicated in the application 
for a license, that only the routes 
designated shall be used for operat¬ 
ing such busses, and that it shall be 
unlawful to operate “any motor or 
jitney bus a@ a taxicab or any taxi¬ 
cab as a motor or jitney bus, -except 
in cornpliance with the terms of this 
ordinance,” is not invalid. 

Ala.—Giglio v. Barrett, 92 So. 668, 
207 Ala. 278. 

31.5 Tex.—^Miller v. Allen, Civ.App., 
257 S.W.2d 127, error dismissed. 

ImpouxLduig some vehicles and not 
otners 

(1) Fact that officers enforcing or¬ 
dinance authorizing removal of ille¬ 
gally parked motor vehicles had im- 
Ijounded one- , automobile while, in 
exercise, of reasonable discretion, 
omitting to iiifpound others also un¬ 
lawfully parked would not amount to 
denial pf equal protection of laws. 
Ala.—^McLaurine v. City of Birming¬ 
ham, .24 So.2d 755, 247 Ala. 414, 
163 A.L.R. 962. 


Tex.—^Miller v. Allen, Civ.App., 257 
S.W.2d 127, error dismissed. 

(2) This is espeerily true where 
the owner of the car impounded is 
shown to be a persistent violator of 
the ordinance and had been previous¬ 
ly warned by competent authority. 
Ala.—McLaurine v. City of Birming¬ 
ham, 24 So.2d 755, 247 Ala. 414, 
163 A.L.R. 962. 

Excepting religious sect from pro- 
hihition 

The fact that an ordinance prohib¬ 
iting the use of the streets for so¬ 
licitation of magazine subscriptions 
for future delivery is not enforced 
against members of‘Jehovah's Wit¬ 
nesses soliciting subscriptions for 
their pubiications does not consti¬ 
tute a denial of equal protection in 
that there is a valid distinction be¬ 
tween activities of a purely commer¬ 
cial nature which are subject to pro¬ 
hibition or regulation, and those 
which are directed to the spreading 
of a religious belief, or the dissemi¬ 
nation of some social, economic, or 
political thought or some other doc¬ 
trine or idea believed to be of pub¬ 
lic interest or general concern, 
which cannot be stopped. 

Cal.—Ex parte Mares, 171 P.2d 762, 
75 Cal.App.2d 798. 

32, U.S.—^Walton v. City of Atlan¬ 
ta, D.C.Ga., 89 F.Supp; 309, modi¬ 
fied on other grounds, C.A., 180 F. 
2d 143,’set aside on other grounds 
181 F.2d 693, certiorari denied 71 
S.Ct. 56, 340 U.S. 823, 95 L.Ed. 604 
—^Werner Transp. Co. v. Rughes, 
D,C.I11., 19 F.Supp. 425. 

Lane v. Whitaker, D.C.Conn., 275 
F. 476. 

Ky.—^Ashland Transfer Co. v. State 
Tax Commission, 56 S.W.2d 691, 
247 Ky. 144, 87 A.L.R. 534. 

Mass.—^Pawloski v. Hess, 144 N.E. 
760, 250 Mass. 22, 35 a!l.R. 945, 
affirmed Hess v. Pawloski, 47 S.Ct. 
632, 274 U.S. 352, 71 L.Ed. 1091. 
Miss.—Scott V. Hart,, 91 So. 17, 128 
Miss. 353. 

Mo.—City of St. Louis v, Hammond, 
199 S.W. 411. 

Ohio.—^Plummer v. Village of Swan- 
ton, 15 N.E,2d 349, 133 Ohio St. 
623. 

Pa.—^Maurer v. Boardiinan, 7 A.2d 
466, 336 Pa. 17, affirmed Maurer 
V. Hamilton, 60 S.Ct. 726, 309 U.S. 
598, 84 L.Ed. 969,135 A.L.R. 1347. 
Wash.—Elkins v. Schaaf, 102 P.2d 
‘ 230, 4 Wash.2d 12. 

Statutes requiring operators of mo¬ 
tor vehicles to obtain licenses as 
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not denying equal protection see 
supra § 529j. 

Drunken driving 

(1) Regulation providing in sub-, 
stance that no person who is under' 
the influence of intoxicating liquor 
shall operate a motor vehicle on a 
public street or highway does not 
deny equal protection of the laws. 
Ohio.—City of Columbus v. Mullins, 

App., 118 N.E.2d 178, reversed on 
other grounds 123 N.E.2d 422, 162 
Ohio St. 419. 

(2) So, a statute making it a fel¬ 
ony to drive vehicle while under in¬ 
fluence of intoxicating liquor so that 
his act or neglect' proximately caus¬ 
es bodily injury to another, though 
same act by sober operator would 
constitute a misdemeanor only, does 
not deny “equal protection of the 
law”. 

Cal.—People v. Chatham, 110 P.2d 
704, 43 Cal.App.2d 298. 

Sale and storage of motor vehicles 
An ordinance prohibiting property 
owner from using adjacent streets 
and public grounds for purpose of 
carrying on business of selling or 
bartering motor vehicles and prohib¬ 
iting storage of vehicles in streets 
or public places when not in transit 
or in actual use and service did not 
violate equal protection clauses or 
constitute class legislation. 

Ohio.—^Plummer v. Village of Swan- 
ton, 15 N.E.2d 349, 133 Ohio St 
623. 

Towing 

Regulation by competent authority 
that no towing should be done on 
certain parkways except that in case 
of breakdown a disabled vehicle 
might be towed to nearest exit bu.t 
only by.tow truck acting under per¬ 
mit does not deprive other operators 
of towing trucks of equal protection 
of the laws. 

N.T.—People v. LaFrantz, 69 N.T.S. 

, 2d 614, 188 Misc. 989,, appeal dis¬ 
missed 98 N.E.2d 490, 302 N:.T. 699. 

Regulations held unconstitutional 

(1) Requiring freight carrying mo¬ 
tor vehicle of fifteen hundred pounds 
capacity or more to be equipped 
with a fendesr in front.^ 

Ill.—Consumers’ Co. v. City of ■ Chi¬ 
cago, 131 N.E. 628, 298 Ill. 339. 

(2) Prohibiting taxicab or for- 
hire automobile to stand bn streets 
without a permit from the depart¬ 
ment of public safety. 

La.—City of New Orleans v. Badie, 
83 So. 826, 146 La. 550. 
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held valid within the meaning of this rule, which 
regulate the speed and operation of motor ve¬ 
hicles,or which limit the size and weight of 
such vehicles using the streets and hightvays.^^ 
The constitutionality of such regulations is not* af¬ 
fected by the fact that they prescribe different 
standards or uses of the highways when used‘for 
private gain' or commercial purposes than when used 
for noncommercial purposes^^-^ or when used by the 
state or political subdivisions thereof in the public 
interest,35 or that they exempt from the regulations 
motor vehicles owned by the United States, the 
state, counties, or municipal corporations,^® vehicles 
transporting property to and from a common car- 
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rier’s loading points,passenger busses,38 farmers' 
transporting farm produce or supplies,^^ or im-' 
plements of husbandry and highvray building ma¬ 
chinery temporarily moving on the highway.*^® 

A regulation has been held valid, as not being a 
denial of the equal protection of the law, which 
limits the length of motor vehicles on the high¬ 
ways,^ i such as the length of a tractor and semi¬ 
trailer or a truck-semitrailer and this has been 
held to be true, although the regulation exempts 
from such limitation public service corporations haul¬ 
ing poles, etc.,43 vehicles operated in incorporated 
municipalities,'^^ or vehicles transporting indivisible 


33. Idaho.—State v. Heitz, 238 P.2d 
439, 72 Idaho 107. 

Ky.—^Whitney v. Fife, 109 S.W.2d 
832, 270 Ky. 434. 

Okl.—McGuire v. Wilkerson, 209 P. 

445, 22 Okl.Cr. 36. 

42 C.J. P 632 note 26. ■ 

Care in turning 

A statute requiring: an automobile 
driver, before turning*, to make sure 
that the movement can be made in 
safety, is not unconstitutional as es¬ 
tablishing an impossible standard 
without regard to the facts of each 
case, contrary to the equal protec¬ 
tion clause. 

Ohio.—Hopkins v. Kissinger, 166 N. 

E. 916, 31 OhioApp. 229. 

One-way traffic 

An ordinance of a city, confining 
the operation of all motor vehicles 
on one of its streets, between spec¬ 
ified streets, to travel in one direc¬ 
tion, on account of the narrowness 
of such street, is not special legis¬ 
lation or discriminatory. ^ 

Ky.—Commonwealth v. Nolan, 224 S, 
W. 506, 189 Ky. 34, 11 A.L.R. 202. 
Speed 

An ordinance prescribing a maxi¬ 
mum speed for automobiles of eight 
miles an hour in business districts 
and ten miles elsewhere is not in¬ 
valid as denying the equal protec¬ 
tion of the, laws, since there is a law¬ 
ful distinction with respect to the 
restriction between automobiles and 
other' vehicles. 

^0-—City of St. Louis v. Hammond, 
199 S.W. 411. 

34. U.S.—^Whitney v. Johnson, D.C. 
Ky., 37 P.Supp. 66, affirmed 62 S. 
Ct. 117, 314 U.S. 574, 86 L.Ed. 465 
—^Werner Transp. Co. v. Hughes, 
U.C.I11.. 19 F.Supp. 425. 

Cal.—Whyte v. City of Sacramento, 
224 P. 1008, 65 Cal.App. 534. 
Idaho.—State' v. Heitz, 238 P.2d 439, 
72 Idaho 107. 

Ky.—Whitney v.- Fife, 109 S.W.2d 
832, 270 Ky. 434—^Ashland Trans¬ 
fer Co. V. State Tax Commission, 
56 S.W.2d 691,. 247 Ky. 144, 87 A. 
L.R. 534. 


Wis.—State v. Seraphine, 62 N.W.2d 
- 403, 266 Wis. 118. 

Limiting gross weight of motor 
trucks' including tractor-semi-trail¬ 
er units 

U.S.—Barnwell Bros. v. South Caro¬ 
lina State Highway Department, 
D.C.S.C., 17 F.Supp. 803, revei-sed 
on other grounds 58 S.Ct. 510, 303 
U.S. 177, 625, 82 L.Ed. 734. 

Fixing a maxlTnuTn weight for pri¬ 
vate motor vehicles different from 
weight fixed for *‘certificated” motor 
vehicles used by common carrier is 
not a denial of equal protection. 

Fla.—Tyson v., Stoutamire, 140 So. 
454, 104 Fla. 505., 

Bestriction held unconstitutional 

(1) A statute prohibiting commer¬ 
cial motor vehicles with a greater 
capacity than eight thousand pounds 
to be used by anyone except for agri¬ 
cultural purposes is repugnant to 
the constitutional provision guaran¬ 
teeing the equal protection of the 
laws. 

Tex.—Lossing v. Hughes, Civ.Appl, 
244 S.W. 556. 

(2) A special statute limiting to 
five tons the maximum load to be 
transported by a single power unit, 
such as a truck, over bridges across' 
a portion of a certain river, but not 
limiting load drawn by multiple pow¬ 
er units* when c’onstrued with the 
general statute permitting vehicles 
with greater ,weight to be operated 
on state highways, is discriminatory, 
and is unconstitutional as .violating 
equal, protection of the law. 

Fla.—State ex rel. Parker v. Frick, 
7 So.2d 152, 150 Fla, 148. 

34.5 Okl.—Hirsh v. Oklahoma City, 
234 P.2d 925, 94 Okl.Cr. 249. 

Wash.—Elkins v, Schaaf, 102 P.2d 
230, 4 Wash.2d 12. 

35. Ky.—Whitney v. Fife, 109 S.W. 
2d 832, 270 Ky. 434. 

36. Ky.—^Whitney v. Fife, supra* 
Wis.—State v. Seraphine, 62 N.W.2d 

403, 266 Wis. 118. 

37. U.S.—Sproles v. Binfbrd, Tex,, 
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52 S.Ct, 581, 286 U.S. 374, 76 L.Ed. 
1167. 

Sproles V. Binford, D.C.Tex., 52 
F.2d 730, followed in J. H. McLea- 
ish & Co. V. Binford, D.C.Tex,, 52 
F.2d 737. 

38, U.S.—Sproles v. Binford, Tex., 
52 S.Ct. 581, 286 U.S. 374, 76 L.Ed. 
1167. 

Whitney v. Johnson, D.C.Ky., 37 
F.Supp. 65, affirmed 62 S.Ct. 117, 
314 U.S. 574, 86 L.Ed. 465. 

Ky.—Whitney v. Fife, 109 S.W.2d 
832, 27,0 Ky. 434. 

Wis.—State v. Wetzel, 243 N.W. 768, 
208 Wis. 603, 86 A.L.R. 274. 

39. Colo.—^Public Utilities Commis¬ 
sion V. Manley, 60 P.2d 913, 99 
Colo. 153. 

Neb.—In re Rodgers, 279 N.W. 800,' 
134 Neb. 832. 

40, U.S.—Sproles v. Binford, Tex., 
52 S.Ct. 581. 286 U.S. 374, 76 L.Ed. 
1167. 

Sproles V. Binford, D.C.Tex., 52: 
F.2d 730, followed in J. H. Mc- 
Leaish & Co. v. Binford, D.C.Tex.,, 
52 F.2d 737. 

41. U.S.—Sproles v. Binford, Tex,, 
52 S.Ct. 581, 286 U.S. 374, 76 L.Ed. 
1167. 

Thai; the same limits are fixed for 
individual motor vehicles and for 
combinations thereof does not affect 
the validity of the statute. 

U.S.—Sproles v. Binford, Tex,, 52 S. 

Ct. 581, 286 U.S. 374, 76 L.Ed. 1167- 
In market area 

Traflic regulation forbidding vehi¬ 
cles over certain length from enter¬ 
ing city market area did not deny 
equal protection of law to persons 
owning property and doing business 
in affected area. 

N.Y.—Zenith-Godley Co. v. Wiley, 121 
N.Y.S.2d 795. 

,42, U.S.—Contract Cartage Co. v. 

Morris, D.C.Ill., 59 P^2d 437. 

Wis.—State v. Wetzel, 243 N.W, 768, 
208 Wis, 603, 86 A.L.R. 274. 

43. Wis.—State v. Wetzel, supra. 

44. U.S.—-Sproles v. Binford, D.C. 

, Tex., 62 F.2d 73^0, followed in J. 
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articles exceeding the maximum dimensions general¬ 
ly permitted,or authorizes trains of vehicles un¬ 
der special conditions;^®- nor is the validity of the 
regulation affected by the fact that it excludes from 
the highways a truck-trailer combination that is 
safer than the combination permitted.^*^ 

Regulations have been held valid, as not in con-’ 
travention of -the constitutional guaranty of equal 
protection of the laws, which regulate the use of 
the highways by motor vehicles carrying other ve¬ 
hicles''^*® 

A statute requiring lights on motor vehicles on 
the highways at night, whether at rest or in mo¬ 
tion, although not applying to other vehicles, such 
as farm wagons, is not an arbitrary and unreason¬ 
able classification but it has been held that a 
requirement that operators of motor trucks and 
busses, stopped at night, shall place red lights a 
specified distance from the rear is invalid as ar¬ 
bitrarily and capriciously classifying such opera¬ 
tors separately from the operators of other motor 
vehicles. 


Statutes requiring motorists to carry liability in-' 
surance,^^*® or requiring proof of financial respon¬ 
sibility in certain cases,^9.io have been held not to 
deny equal protection of the laws, although they are 
not applicable to the owners of other vehicles or' 
railroads, or to nonresident owners or operators of 
motor vehicles,®® or to operators of vehicles owned 
by the public.®®*® , So, a statutory requirement 
that the owner or operator of a motor vehicle in¬ 
volved in an accident involving personal injuries 
file a report thereof does not deny equal protection, 
although operators of vehicles owned by the public 
are exempt from the requirement.® ®-'i® 

§ 535. Building Regulations 

Building regulations made and enforced In such a 
manner as not to discriminate between persons similarly 
situated do not violate the equal protection clause. 

A state or municipal corporation may, without 
•denying the equal protection of the laws, forbid 
the erection of buildings of a certain character 
or material within certain districts or boundaries,®! 


H. McLeaish & Co. v. Binford, D. 
C.Tex., 52 F.2d 737. 

45. U.S.—Contract Cartagre Co. v. 
Morris, D.C.Ill., 59 R.2d 437. 

Wis.—-State v. Wetzel, 243 N.W. 768,' 
208 Wis. 603, 86 A.L.R. 274. 

46. Wis.—State v*. Wetzel, supra. 

47. Wis.—State v. Wetzel, supra, 

47.5 U.S.—Philadelphia-Detroit Lines 

V. Simpson, D.C.W.Va., 37 F.Supp. 
3,14, arnrmed 61 S.Ct 622, 312 U.S. 
655, 86 L.Ed. 1T04, rehearingc de¬ 
nied 61 S.Ct. 1107, 313 U.S. 600, 85 
L.Ed. 1552. 

Pa.—Maurer v. Boardman, 7 A.2d 466, 
336 Pa. 17, affirmed Maurer v. Ham- i 
ilton, 60 S.Ct. 726, 309 U.S. 598, 84 
L.Ed. 969, 135 A.L.R. 1347." 

Two levels; helirlLt 
Statute prohibiting operation on 
state highways of vehicles having 
two levels for carriage of other ve¬ 
hicles, or carrying other vehicle 
where part thereof is 115 inches 
above the ground, or above cab of 
carrier vehicle or head' of operator, 
or axle of which is more than three 
feet higher than other axle, was not 
unconstitutional as denying equal 
protection of the law. 

U.S.—^Philadelphia-Detroit Lines v. 
Simpson^ D.C.W.Va., 37 P.Supp. 314, 
affirmed 61 S.Ct, 622, 312 U.S. 655, 
85 L.Ed. 1104, rehearing denied 61 
S.Ct. 1107, 313 U.S. 600, 86 L.Ed. 
1552. . ■ . , 

Yehicle oVer oab ex' head of ^opei^ator 
A statute fSrbiddihg the operation 
on highways of a vehicle oArrying an 
automobile over the .cab or head of 
operator of carrier vehicle^ when ap¬ 
plied to commpn carriers automo¬ 


biles by means of truck tractors, did 
not operate as a denial of the' equal 
protection of the laws, notwithstand¬ 
ing practices engaged in by other 
persons might be equally dangerous. 
Pa.—Maurer v. Boardman, 7 A.2d 
466,' 336 Pa. 17, affirmed Maurer 
V. Hamilton, 60 S.Ct. 726, 309 U.S. 
698, 84 L.Ed. 969, 135 A.L.R. 1347. 

48. Ihd.—Koplovitz v. Jensen, 151 
N.E. 390, 197 Ind. 475. 

49. Del.—Zink v. Kessler Trucking 
Co., 190 A. 637, 8 WW.Harr. 271. 

49.5 Mass.—In re Opinion of the 
Justices, 147 N.E. 681, 251 Mass. 
569. 

49.10 Ky.—Reeves v. Wright & Tay¬ 
lor, 220 S,W.2d 1007, 310 Ky. 470. 
Mich.—Surtman v. Secretary of State, 
16 N.W.2d 471, 309 Mich. 270, cer¬ 
tiorari dismissed 65 S.Ct. 267, 323 
U.S. 806, 89 L.Ed. 643. 

Neb.—^Hadden v. Aitken, 56 N.W.2d 
620, 160 Neb. 216, 35 A.L.R.2d 1003. 
Statutes requiring suspension of li¬ 
cense on failure to file proof of 
financial responsibility as not de¬ 
nying equal protection see supra' § 
629 j. .1 / 

Iiimiting self-lusurers 

The Motor Vehicle Safety-Respon¬ 
sibility Act does not deny equal pro- 
tectiqn of the- law on ground, of ar¬ 
bitrary classification,, in that only 
persons owning more than twenty- 
five ■ vehicles are permitted by tke 
act to qualify as self-insurers and 
in that a^ person engaged in the U- 
Drive-It bu^ness could not qualify 
as a self-insurer, nor is aet invalid 
as denying equal protection because it 
discriminates in< favor ^of the general] 
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public BM against U-Drive-It compa¬ 
nies because no insurer will execute 
a policy that will comply with the 
act for such a company except at 
confiscatory premiums. 

Ky.—Reeves v. Wright & Taylor, 220 
S.W.2d 1007, 310 Ky. 470. 

50. Mass.—In re Opinion of the Jus¬ 
tices, 147 N.E. 681, 261 Mass. 56&. 

50.5 Mich.—Surtman v. Secretary of 
State, 15 N.W.2d 471, 309 Mich. 270,. 
certiorari dismissed 65 S.Ct. 267,, 
323 U.S. 806, 89 L.Ed. 643. 

50.10 Mich.—Surtman v. Secretary 
' of State, supra 

51. Md.—Cochran v. Preston, 70 A. 
113, 108 Md. 220, 129 Am.S.R. 432, 
23 L.R.A.,N.S., 1163, 16 Ann.Cas. 
1048. 

Mass.—Brett v. Building Corh’r of 
Brookline, 145 N.E. 269, 260 Mass. 
73, followed in Bamel v. Building 
Com'r of Brookline, 146 N.E. 272, 
250 Mass. 82. ■ • 

N.J.—Tanow V. Seven Oaks Park, 
Inc., 94 A.2d 482, 11 N.J. 341, 36 
A.L.R.2d 639. 

12 C.J. p 1171 note 24. ^ • 

Power, of municipal, corporation ito 
make building regulations general¬ 
ly see Municipal Corporations § 
224. 

Street access made oonditioiL of per¬ 
mit 

. , A statute prohibiting i-ssuance of 
permit for erection of building 'unless 
a street or highway giving access tb^ 
such proposed building has been duly 
placed on official map or plan, or if 
there is no' official map or plan, ex¬ 
cept under specified conditions, is 
substantially related to public health, ‘ 
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or within a certain distance of the street line,^^' . be forbidden as a proper exercise of' the po¬ 


or of other buildings or may forbid the making 
of certain alterations or repairs on existing build¬ 
ings;^^ or may establish fire regulations governing 
the erection, maintenance, and use of buildings.^s 
This doctrine is extended so far as to authorize dif¬ 
ferent maximum heights to be prescribed for build¬ 
ings used for different purposes^^ or for buildings of 
the same character in different districts,^^ No 
ordinance, however, as to buildings may be made or 
enfbrced in such a manner as to discriminate be¬ 
tween persons similarly situated,^^ and the equal 
protection clause is violated by an ordinance which 
confers arbitrary power to grant or refuse build¬ 
ing permits,®^ or makes the right to erect a build¬ 
ing of a-certain character dependent on the con¬ 
sent of certain persons or by a discriminatory 
execution of an ordinance giving a municipal coun-. 
cil power to issue building permits.®^ 

Billboards, as distinguished from buildings and 
fences, may be put in a class by themselves, and 
their erection in the residential districts of a city 


lice power. If the prohibition of their erection 
in a residential block is otherwise absolute, the stat¬ 
ute or ordinance is not invalid as denying equal 
protection of the laws because it allows the restric¬ 
tion to be removed on the written consent of a 
specified percentage of the lot owners in a particular 

area.S2 

§ 536. Fish and Game Laws 

A statute reasonably regulating the right to take fish 
or game, which applies equally to aii persons, or to 
ail persons of the same ciass, who may avail them¬ 
selves of such right, is not a violation of the equal pro¬ 
tection clause, unless it sets up an arbitrary classifica¬ 
tion or confers special privileges. 

A Statute or order under delegated authority 
Which reasonably regulates or restricts fishing rights 
in particular waters or particular portions of the 
state, and which applies equally to all persons, or 
to all persons of the same class, who may avail them¬ 
selves of such rights, is not a violation of the con¬ 
stitutional provision against denying to any person 
the equal protection of the laws,®^ unless it sets up 


safety, and general welfare of com¬ 
munity, is not arbitrary, and is con¬ 
stitutional, as against contention that 
it deprived petitioner of equal protec¬ 
tion of the law. 

N.T.—Brous V. Smith, 109 N.Y.S.2d 
289, affirmed 106 N.E.2d 503, 304 
N.Y. 164. 

52. U.S.—Gorieb v. Fox, Va., 47 S.Ct, 
675, 274 U.S. 603, 71 L.Ed. 1228, 53 
A.Li.R. 1210, 

ExoeptLons to general set-back 

An' ordinance giving competent mu¬ 
nicipal authorities power to deter¬ 
mine whether lots should be excepted^ 
from general set-back provisions and 
which definitely circumscribes and 
regulates their power does not violate 
the equal protection clause. 

Bel.—Papaioanu v. Comihissioners of 
Rehoboth, 20 A.2d 447, 25 I>el.Ch. 
327. 

53. Ky.“O’Bryan v. Highland Apart¬ 
ment Co., 108 S.W. 257, 128 Ky. 
282, 286, 33 Ky.D. 349, 15 L.R.A., 
N.S., 419. 

54. Cal.—^Ex parte Piske, 13 P. 310, 
72 Oal. 125. 

Conn.—^Hihe v. New Haven, 40 Conn. 
478. 

55. U.S.—v. Selber, D.C.La., 10 

F.2d 236. , 

N.T.—Cockcroft v. Mitchell, 167 N.T.. 
S. 6,, 101 ,Misc. 211, affirmed, Cock- 
roft, y. Mitchell, ,173* .N.T.S. 903, 
187 App.Div. 189. 

Tex.--CJrossman v. City of Galveston, 
Civ.App., 204 S.W. 128, reversed on 
other grounds 247 S.W. 810, ll2 
Tex. 303, 26 A.L,.R. 12j.0. 

58. Md.—Cochran v. Preston, 70 A. 


113, 108 Md. 220, 129 Am.S.R. 432, 
23 L4.R.A.,N.S., 1163, 15 Ann.Cas. 
1048. 

Wis.—^Atkinson v. Piper, 195 N.W. 
544, 181 Wis. 519. 

57. U.S.—Welch v. Swasey, Mass., 
29 S.Ct. 567, 214 ,U.S. 91,' 53 L.Bd. 
923. 

53. Ky.—Boyd v. Frankfort, 77 S. 
W. 669, 117 Ky. 199, 25 Ky.L. 1311, 
111 Am.S.R. 240. 

59. La.—Hourgette v. City of Gret¬ 
na, 137 So. 344, 18 La.App. 336. 

Tex.—Gu,lf Refining Co. v. City of 
Dallas, Civ.App., 10 S.W.2,d 151, 
error dismissed. 

60. Colo.—Willison v. Cooke, 130 P. 
828, 54 Colo. 320, 44 L.R.A.,N.S., 
1030. 

Ky.—Tilfordi v. Belknap, 103 S.W. 

289, 126 Ky. 244, 31 Ky.L. 662, 11 
* L.R.A.,N.S., 708. 

Mo.—City of St. Louis v. Russell, 22 
- S.W, 470, 116 Mo: 248. 

Allowing' restriction on erection of 
billboard to be removed on consent 
of lot owners see infra this sec¬ 
tion. 

61. Ky.—Boyd v. Frankfort, 77 S.W. 
669,. li7 Ky. 199, 25 Ky.L. 1311, 
J.11 Am.S.R. 240. 

62. U.S^T—Thomas:Cusack Co. v. Chi¬ 

cago,. III., 37 S.Ct 190, 242 U.S. 526,. 
61 L.Ed, 472, L.R.AA918A 136, Ann, 
Cas.l917G 694, ,, - ^ 

Power of municipal corporation to 
. regulate billboards ’ generally see 
Municipal Corporations § 221. 

U.S,—Skirotes v. State of Flori¬ 
da, Fla, 61 S.Ct 92'4. 313 U.S. 69, ! 
85 L.Ed. 1193, rehearing denfed 61 j 


S.Ct 1093, 313 U.S. 599. 85 L.Ed. 
1552. 

Thomson v. Dana, D.C.Or., 52 P. 
2d 759, affirmed 62 S.Ct 409, 285 
U.S. 529, 76 L.Ed. 925. 

Ariz.—^Begay v. Sawtelle, 68 P.2d 999, 
53 Ariz. 304. 

Cal.—People y. Globe Grain & Mill¬ 
ing Co., 294 P. 3, 211 Cal. 121. 

Fla.—Holland v. Roberts, 5 So.2d 608, 
149 Fla. 308. 

Mich.—^People v. Zimberg, 33 N.W.2d 
104, 321 Mich. 655. 

Tex.—Tuttle v. Wood, Civ.App., 35 
S.W.2d 1081, error refused. 

26 C.J. p 625 note 9. 

Begnlations held'niot denial of equal 
protectiou of laws 

(1) Authorizing planters to remove 
from natural beds oysters planted by 
mistake, and excluding oyster tongers 
for a limited period during which the 
planters are removing such oysters. 
U.S.—Gloucester Seafood Workers' 

Ass'n V. Houston, D.C.Va,, 35 P.2d 
193. 4 

(2) Giving certain riparian owners 
preference as to weir locations. 

Md.—Dean v. Slacum, 132 A. 73, 149 
Md. 578. 

(3) Prohibiting use of any part of 
sardinep except the oftal in reduction 
plant notwithstanding absence of 
such restriction as to packers. 

U.S.—Bayside Pish Flour Co, v. Gen- 
, try, Cal., 56 S.Ct. .513, 297 U.S. 422, 
80 L.Ed. 772. ‘ 

(4) , Prohibiting takihg of fish in 
coastal waters by use of, fitter trawl 
during certain season. 

Mask—Commonwealth v. Trott, 120 
N.E.2d 289, 331 Mass. 491, 
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an arbitrary classification, having no reasonable 
relation to the subject and purpose of the regulation, 
or confers special privileges.®A statute regulat¬ 
ing fishing is not invalid on the ground that the of¬ 
ficers administering the requirements of the statute 
might make discriminations between persons apply¬ 
ing for fishing rights.®® The equal protection clause 
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does not preclude reasonable distinctions between 
residents and nonresidents with respect to fish¬ 
ing.®®*® However, the equal protection clause has 
been held to be violated by a statute barring aliens 
who are lawful residents of the state from making 
a living by fishing in the ocean off the state’s shores 
while permitting all others to do so,®®*'i® and by a 


(5) Kegulating size of mesh of nets 
used by commercial fishermen in out¬ 
lying waters. 

Wis.—Olson V. State Conservation 

Commis^ioh, 293 N.W. 262, 235 Wis. 

473. 

(6) Prohibiting possession for sale 
of certain type fish taken from cer¬ 
tain lake except at lakeside docks 
and penalizing those having posses¬ 
sion of such fish in a designated city 
with intent to sell, notwithstanding 
they received them on resale from 
one purchasing from legal fishermen. 
Mich.—People v. Zimberg, 33 N.W.2d 

, 104, 321 Mich. 655. 

(7) Forbidding the use of diving 
apparatus for purpose of taking com¬ 
mercial sponges from waters within 
territorial limits of state. 

TT.S.—Skiriotes v. State of Florida, 

Fla., .61 S.Ct 924, 313 U.S. 69, 85 

L.Ed. 1193, rehearing denied 61 S. 

Ct. 1093, 313 U.S. 599, 85 L.Ed. 1552. 

(8) Licensing commercial fisher¬ 
men who have not been bona fide 
state residents for twelve months 
and commercial fishing vessels that 
have not been registered for that pe¬ 
riod and imposing high fees therefor. 
Tex.—^Dodgen v. Depuglio, 209 S.W. 

2d 588, 146 Tex. 538. 

Tishiug from boats 

A statute prohibiting fishing with 
hook and line from boats in a speci¬ 
fied part of a navigable river is rea¬ 
sonable, notwithstanding the state 
has also limited the number of fish 
which might be taken, since there is 
no probability that as many fish 
could be caught from the ground as 
from a boat, and the regulation rea¬ 
sonably tends to conserve the dimin¬ 
ishing of the number of fish, to en¬ 
able the greater number of people to 
enjoy fishing, and to secure a wider 
dismbution of the food supply; and 
such provision is not a denial of the 
equal protection of the laws, where 
all persons have an equal right to 
fish from the banks of such a river 
below high-water mark, and none of 
them has a right to fish from boats. 
U.S.—Thomson v. Dana, D.C.Or., 52 F. 

2d 759, affirmed 52 S.Ct. 409, 285 U. 

S. 529, 76 L.Ed. 925. 

The exclusion of resident aliens 
from the privilege of operating fish 
traps is not a denial of the equal 
protection of the laws. 

Hawaii.—Territory v, Takanabe, 28 

Hawaii 43. 


64. Ariz.—Begay v. Sawtelle, 88 P. 
2d 999, 53 Ariz. 304. 

Wash.—State ex rel. Bacich v. Huse, 
59 P.2d 1101, 187 Wash. 75. 
Statute prohibiting an Indian ward 
of the federal government from tak¬ 
ing fish when off government reserva¬ 
tion to which he has been assigned 
and prohibiting sale of license to 
such Indian is violative of equal pro¬ 
tection clause. 

Ariz,—Begay v. Sawtelle, 88 P.2d 999, 
63 Ariz. 304. 

Act exempting Indians fishing un¬ 
der federal regulation held not in¬ 
valid. 

Wash.—State ex rel. Campbell v. 
Case, 47 P.2d 24, 182 Wash. 334. 

Discrimination gainst newcomers 

(1) Where Fish and Game Commis¬ 
sion rule, that permits to take sar¬ 
dines for reduction to meal should 
be issued only to complete reduction 
plants, was enforced only against 
plants not operated in previous sea¬ 
sons, there was an unconstitutional 
discrimination against newcomers. 
Cal.—Del Mar Canning Co. v. Payne, 

175 P.2d 231, 29 Cal.2d 380. 

(2) However, the Fish and Game 
Commission was not guilty of im¬ 
proper discrimination by denying per¬ 
mits to take sardines, pursuant to 
rule, to applicants who could not 
show that their reduction plants were 
completed at time of applying, while 
granting permits to applicants who 
held permits in the previous season, 
without inquiring whether they had 
plants capable of operation and with¬ 
out inspection. 

Cal.—^Perrante v. Fish & Game Com¬ 
mission of Cal., 175 P.2d 222, 29 
Cal.2d 365. 

65. Cal.—^People v. Globe Grain & 
Milling Co., 294 P. 3, 211 Cal. 121. 

65.5 U.S.—Toomer v. Witsell, D.C.S. 
C., 73 F.Supp. 371, affirmed in part 
and reversed in part on other 
grounds 68 S.Ct. 1156, 334 U.S. 385, 
92 L.Ed. 1460, rehearing denied 69 
S.Ct. 12, 335 U.S. 837, 93 L.Ed. 389. 
Tex.—Brownsville Shrimp Co. v. Mil¬ 
ler, Civ.App., 207 S.W.2d 911, re¬ 
fused no reversible error. 
Discrimination between residents 
and nonresidents generally as deny¬ 
ing equal protection see supra § 
603. 

Pish laws distinguishing between res¬ 
idents and nonresidents as violat¬ 
ing privileges and immunities 
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clause of constitution see supra 8 
470. 

Fish and oysters In pnblio waters 

A statute discriminating in favor 
of the citizens of the state in regu¬ 
lating the taking for private use of 
the common property in fish and 
oysters found in the public waters 
of the state does not violate the equal 
protection clause. 

Fla.—Ex parte Gilletti, 70 So. 446 
70 Fla. 442. 

12 C.J. p 1142 note 73. 

Statute requiring much higher li- 
, oense fee or tax of nonresident fish¬ 
ermen than resident fishermen does 
not violate the equal protection 
clause. 

U.S,—^Anderson v. Mullaney, D.C. 
Alaska, 91 F.Supp. 907, reversed on 
other grounds, C.A., 191 P.2d 123, 
Mullaney v. Anderson, 72 S.Ct. 428, 
342 U.S. 415, 96 L.Ed. 458—Toomer 
V. Witsell, D.C.S.C., 73 F.Supp. 371, 
affirmed in part and reversed in 
part on other grounds 68 S.Ct. 1156, 
334 U.S. 385, 92 L.Ed. 460, rehear¬ 
ing denied 69 S.Ct. 12, 336 U.S. 837, 
93 L.Ed. 389. 

Tex.—Brownsville Shrimp Co. v. Mil¬ 
ler, Civ.App., 207 S.W.2d 911, re¬ 
fused no reversible error. 

Statute regulating menhaden invalid 
A statute which required license 
for taking of menhaden, a nonfood, 
free-swimming fish, generally regard¬ 
ed as “trash fish,” with purse net 
north of certain line and which limit¬ 
ed right to license to individuals who 
were legal residents of State or cor¬ 
porations, fifty-one per cent of whose 
stock was owned by legal residents, 
and which provided heavy penalties 
for violations, was in violation of 
equal protection clause. 

U.S.—^Edwards v. Leaver, D.C.R.I, 
102 F.Supp. 698. 

Discarimlziatioxi agadiLSt nouresideut 
landowner 

A statute which makes it unlaw¬ 
ful for any nonresident to fish at any 
season of the year is void as in con¬ 
travention of the equal protection 
clause as applied to a nonresident 
owning land within the state and fish¬ 
ing in a nonmeandered lake surround¬ 
ed entirely by his own land. 

Ark.—State v. Nailery, 83 S.W. 955, 
73 Ark. 236. 

65.10 U.S.—Torao Takahashi v. Fish 
and Game Commission, Cal.; 68 S. 
Ct. 1138. 334 U.S. 410, 92 L.Ed. 
1478. 
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grant by the state to the inhabitants of various 
counties of the right to take fish within their re¬ 
spective counties to the exclusion of, or on more 
favorable terms than to, other residents of the 
statebut, on the other hand, it has been held 
that such clause is not violated by fish laws in 
localities where needed, provided they apply to all 
persons equally.®^ A statute requiring a permit to 
bring into the state fish lawfully caught outside of 
the state does not violate the equal protection 
clause.®'^*® 

Game. The equal protection clause is generally 
held not to be violated by a statute regulating the 
right to take game,^^ as where it prescribes dif¬ 
ferent regulations for different classes of game,^9 
or for different classes of persons,'^^ or for dif- 
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ferent portions of the state,or declares and de¬ 
fines a closed season for certain game;'^2 or for¬ 
bids the use of certain instrumentalities in the 
killing of game;'^3 or provides for the confiscation 
of game unlawfully killed or forbids the buy¬ 
ing, selling, or offering for sale, barter, or ex¬ 
change of certain kinds of game.'^s There is also 
authority for the view that the equal protection 
clause is not violated by a statute which discrim¬ 
inates as to the right to take game in favor of 
residents and against nonresidents of the state,'^® 
or against aliens,even though such aliens are 
residents'^ 8 and taxpayers.*^^ Thus, a statute has 
been sustained making it unlawful for resident 
aliens to kill wild game except in defense of person 
or property,^^'^ and to that end making unlawful 


66. Miss,—State v. Hill» 53 So. 411, 
98 Miss. 142, 31 Lf.R.A-,]Sr.S., 490. 

S.C.—State V. Higgins, 28 S.E. 15, 61 
S.C. 51, 38 L.R.A. 561. 

Frolii'bition oil sale or possession of 
mullet 

Special acts eliminating certain 
noncoastal counties not having any 
mullet to protect, from operation of 
the act prohibiting the buying, sell¬ 
ing, or possession of mullet within 
a certain period of each year, while 
permitting the act to continue to op¬ 
erate in other noncoastal counties 
similarly situated, destroyed the 
equal protection of the law as it ex¬ 
isted in the act when it was passed. 
Fla.—Caldwell v. Mann, 26 So.2d 788, 
157 Fla. 633. 

67. Ark.—Sherrill v. State, 106 S.W. 
967, 84 Ark. 470. 

As to dig'griug' clams 
The equal protection clause is not 
violated by a statute in favor of the 
residents of towns and against other 
residents of the state as to digging 
clams in such towns. 

Me.—State v. Leavitt, ■ 72’A. 875, 105 
Me. 76, 26 L.R.A.,N.S., 799. 

67.5 Cal.—^People v. Miller, 243 P. 
2d 135, 110 Cal.App.2d ,Supp. 843. 

68. Fla.—State v. Bryan, 99 So. 327, 
87 Fla. 56. 

Md.—^Wampler v. Le Compte, 150 A. 
455, 159 Md. 222, affirmed 51 S.Ct. 
92, 282 U.S. 172, 75 L.Ed. 276. 

27 C.J. p 946 note 69. . 

&8gulatioiLs held not denial of equal 
protection, of the laws 

(1) Authorizing citiejS and towns 
to suspend operation of general law 
regulating use of steel "traps for cap¬ 
ture of fur-bearing animals. 

Mass.—In re Opinion of the Justices; 
191 N.E. 33, 286 Mass. 611. 

(2) Imposing on the possessor of 
fur-bearing anindal skins the burden 
of proving' that the animals were le¬ 
gally killed. 


Minn.—Cohen v. Gould, 225 K.W. 435. 
177 Minn. 398. 

(3) Prohibiting riparian owners 
from placing duck blinds within two 
hundred and fifty yards of the divid¬ 
ing line of property, without the ad¬ 
joining owner’s consent. 

U.S.—Wampler v. Lecompte, Md., 51 
S.Ct. 92. 282 U.S. 172, 75 L.Ed. 276. 

(4) Requiring hunter to permit 
game commissioner or his deputies 
to count game in his possession. 

Mo.—State v. Bennett, 288 S.W. 50, 

315 Mo. 1267. 

69. Cal.—^Ex parte Kenneke, 69 P. 
261, 136 Cal. 527, 89 Am.S.R. 177. 

70. Fla.—^Harper v. Galloway, 51 So. 
226, 58 Fla 255. 262, 26 L.R.A.,N.S., 
794, 19 Ann.Cas. 235. 

27 C.J. p 946 note 71. 

Provisious giving ripariaa owner 
prior right to license and erect duck 
blinds in public waters in front of his 
shore line, provided license is ob¬ 
tained and blind erected within spec¬ 
ified time, do not deny to nonriparian 
owners equal protection of the law, 
since classification singling out ri¬ 
parian owners for preference is not 
arbitrary but has a reasonable rela¬ 
tionship to purposes of legislation of 
conserving migratory waterfowl, pro¬ 
moting better sport, and protecting 
hunters and others using public wa¬ 
ters. 

Va.—Avery v. Beale, 80 S.E.2d 584, 
195 Va. 690. 

71. Ark.—State v. Adams, 218 S.W. 
845, 142 Ark. 411. 

Fla.—Stinson v. State, 58 So. 722, 
63 Fla. 42. 

27 C.J. p 947 note 72,. 

State game refuge 

A statute creating and establishing, 
a state game refuge between- certain 
counties does not deny those living 
within the designated area equal pro¬ 
tection under the law', in vie-W" of the 
i fact that all citizens, including those' 
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residing within the area, are prohibit¬ 
ed from hunting within the area. 

Neb.—Bauer v. Game, Forestation & 
Parks Commission, 293 N.W. 282, 
138 Neb. 436. 

72. Fla.—Sams v. Morris, 101 So. 
206, 88 Fla. 109. 

73. Pa.—Commonwealth v. McComb, 
76 A. 100, 227 Pa. 377. 

74. Ill.—Meul V. People, 64 N.E. 
1106, 198 Ill. 258. 

75. Cal.—Ex parte Kenneke, 69 P. 
261, 136 Cal. 527, 89 Am.S.R. 177. 

76. U.S.—Toomer v. Witsell, D.C.S. 
C., 73 F.Supp. 371, affirmed in part 
and reversed in part on other 
grounds 68 S.Ct. 1156, 334 U.S. 385, 
92 L.Ed. 1460, rehearing denied 69 
S.Ct. 12, 335 U.S. 837, 93 L.Ed. 389. 

In re Eberle, C.C.IIL, 98 F. 295. 

Tex.—Brownsville Shrimp Co. v. Mil¬ 
ler, Civ.App., 207 S.W.2d 911, re¬ 
fused no reversible error. 

27 C.J. p 947 note 76. 

Discrimination between residents and 
nonresidents generally as, denying 
equal protection, see supra § 503. 

Game laws distinguishing between 
residents and nonresidents as vio¬ 
lating privileges and immunities 
clause of Constitution see supra § 
470. 

77. U.S.—Patsone v. Pennsylvania, 
Pa., 34 S.Ct. 281, 232 U.S. 138, 58 
L.Ed. 539. 

Vt.—Bondi v. MacKay, 89 A. 228, 87 
Vt. 271, Ann.Cas.l916C 130. 

Discrimination between citizens and 
aliens generally as denying equal 
protection see supra § 603. 

78. U.S.—^Patsone v. Pennsylvania, 
Pa., 34 S.Ct. 231, 232 U.S. 138, 58 
L.Ed. 539'. 

27 C.J. p 947 note 78. 

79. Vt.—Bondi v. MacKay,- 89 A- 
228, .87 Vt. 271, Ann.Gas.l916C 130. 

79.5 U.S.—Patsone v. Pennsylvania, 
Pa., 34 S.Ct. 281. 232 U.S. 138, 58 L. 
Ed. 539. 
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the possession by them to shotguns and 
Howeyer, statutes purporting to deny nonresidents 
the right to hunt or trap wild game, 79-15 or impos¬ 
ing on them a high license tax for the privilege 
and requiring them to furnish a substantial cash 
deposit guaranteeing payment of a ^ur tax,79.20 have 
been held invalid as denying, equal protection of the 
laws as applied to a nonresident owning land within 
the state and persons claiming under him the right 
to hunt or trap animals on the land owned by the 
nonresident. In any case, a statute regulating the; 
taking of game denies equa,! protection of the ,laws 
if it unjustly discriminates against any of the people 
of the state,SO as where it grants to the inhabitants 
of certain counties the right to take game, within 
their counties to the exclusion of, or on more 
favorable terms than, other residents of the state ;S1 
or if it gives tp officers charged with enforcement 
of the statute an arbitrary and uncontrolled power, 

79.10 U.S.—Patsone v. Pennsylvania, 
supra. 

79.15 y.S.—Pavel V. Pattison, D.C. 

La., 24 F.Supp. 915. 

Ark.—State v. Mallory, 83 S.W. 955, 

73 Ark: 236. , , 

79.20 XJ-.S.-T-Pavell v. Richs^rd, D.C. 

La., 28 F.Supp. 992. 

80. Fla.—State v. Bryan, 99 So. 327, 

87 Fla. 56. . ' . 

A£fectl 2 i£p one class more severely 
That statute prohibiting- trapping, 
animals in cruel manner affects 
farmers more acutely than others 
does not make statute invalid in clas¬ 
sification or discriminatory in nature. 

Mass..—Commonwealth v. Higgins,. 

178 N.E. 636, 277 Mass. 191, 79 A.L. 

R. 1304. 

Statute prohibiting Indiao, ward of 
the federal government from taking 
game when off government reserva¬ 
tion to which he has been assigned 
and prohibiting sale of license to 
such Indian is violative of equal pro¬ 
tection cladse. 

Ariz.—Begay v. Sawtelle, 88 P.2d 999, 

63 Ariz. 304. 

81. Fla.—^Harper v. Galloway, 51 So. 

226, 58' Fla. 255, 263, 26 L.R.A.,N. 

S. , 794i 19 Ann.Cas. 235. 

27 C.J. p 947 note 80. 

82. Pa.—Coparuonwealth v. Madison, 

16 Pa.Dist. & Co. 824. 

83. dal.—Simpson v. City of Los 

Angeles, 253 P.2d 464, 40 Cal.2d 
271, appeal dismissed 74 S.Ct. 37i 
346 U.S. 802, 98 L.Ed. 333, reh^r- 
ing denied 74 S.Ct. 118, 346 U.S.- 
880, 98 L.Ed. 387. , , , , . 

Fla.—McMullen v. Pinellas County, 

106-So. 73, 90 Fla. 398—Whitaker 
v. T^arsonls, 86 So, 247, 80 Fla. 352. 

Iowa.—State v. McGuire, 167 N.W. 

692, Iowa 927. , 

Mont.—Thompson v. Tobacco Root 


and makes possible illegal discrimination between 
persons in similar circumstances.®^ 

§ 537. Keeping and Use of Animals 

A regulation of the. keeping and use of animals is 
-not invalid under the equal protection clause if it applies 
alike to all-owners and animals similarly situated or to 
all of a class, and there are reasonable grounds for the 
classification. 

A statute or ordinance regulating the keeping and 
use of animals does not violate the equal protec¬ 
tion clause, if it applies alike to all owners and 
animals similarly situated or to all of a class,®®‘ 
and there are reasonable grounds for'the classifica¬ 
tion or discrimination made or.authorized thereby.®^ 
A statute is not unconstitutional, within this rule, 
which provides for the apportionment of a mixed 
. cattle and sheep range, between the different class¬ 
es of livestock ;®5 or. prohibits the pasturing of 

will use such animals humanely in 
medical research, for the good pf 
mankind. 

Cal.—Simpson v. City of Los Angeles, 
253 P.2d 464, 40 Cal.2d 271, aPPeal 
, dismissed 74 S.Ct. 37, 346 802, 

98 L.Ed! 333, rehearing denied 74 
S.Ct. 118, 346 U:S. 880, 98 L.Ed. 
387. / ' 

'84. Qal.-Simpson v. City, of Los An-s 
geles, shPra. 

Boyd V. City of i Sierra Madre, 
183 F. 230, 41 CaLApp. 620. 
Abatemeixt of squirrels In part of city 
Ordinance declaring squirrels to be 
a public nuisance and providing for 
their abatement was not invalid as 
violative- of constitutional, provision 
guaranteeing equal protection of the 
laws because it applied in only the 
three out of nine aldermanic dis¬ 
tricts from which most complaints 
came, or because it related merely to 
squirrels and not other wild animals. 
Colo.—^Atkinson v. City and County 
of Dfenver, T9 5 F.2d 977, 118 Colo. 
322. ‘ 

Fenuitfiug pia<3Cimuiu of se-veu pigs 
to be kept by occupant of, farnai in mu¬ 
nicipal farm district, without regard 
to the area of land occupied, does not 
offend the equal protection clause. 
N.J,—^Borough of Lincoln Fark v. 
CuUaxi, 83 A.2d 233, 15 H.J.Super. 
210 . , 

Prohibiting corral in business dis¬ 
trict 

Ordinance prohibiting maintenance 
of corral for mules and burros in 
business district without a permit 
does not impair any constitutional 
right in giving city authorities the 
power to grant permit to one. person 
and deny it tpjanother. 

Cal.—Boyd v. City of Sierra Madre, 
183 F. 230, 41 CaLAp^p. 520. 

85. Colo.T-^llen.^y' .Bailey, 14 P.2d 
1Q87, 91 Colo. 260. 


Co-op. State Grazing Dlst., 193 P. 
2d 811, 121 Mont. 445. 

N.J,—Borough of Lincoln Park v. 

Cullari, 83 A.2d '233, 15 N.J.Super. 
■ 210 . 

N.M.—Mitchell v. City of Roswell, 
111 P.2d 41, 45'N.M. 92. 

Ya.—Sticikley v. Givens, 11 S.E.'2d 
631, 176 Va. 548. 

Laws held not denial of equal pro¬ 
tection of law 

(1) Forbidding offering for public 
service any stallion not registered as 
therein required. ' 

Iowa.—State v. McGuire, 167 N.W. 
692, 183 Iowa 927. 

(2) ■ Requiring air shepp within 
state to be dipped annually. 

Wyo.—State v. Hall, 194 P. 476, 27 

Wyo. 224. ' • 

(3) Req-uiring that dogs be regis¬ 
tered and wear collars bearing tags 
for identification is reasonable, and 
that dogs not so identified are a pub¬ 
lic nuisance when found^ running at 
large, while dogs so identified are 
permitted to run at large, 

Tenn.—^Ponder v. State, 212 S.W. 417,' 
141 Tenn. 481. 

(4) Prohibiting the keeping of cer¬ 
tain animals within, restricted dis- 
ri’ict of city. 

N.M.—Mitchell v. City of Roswell, 
111 P.2d 41„45 N.M. 92. 

(5) Providing that in farming dis¬ 
tricts of municipality not more than 
seven pigs may' be kept, raised or 
niaintained if a permit therefor is 
obtained from board of health. 

N.J.—Borough of Lincoln Park v. 

■ CUllari, 83 A.2d 233, 15 N.J.Super. 

• 210 . . , ^ • 

' i'*- ’ ^ , 

(6) Providing for surrender of un¬ 
claimed, impo-unjded animajs, to such 
Teputable , -Institutions - of Iee,rmng, 
hospitals an4 laboratories in the city 
^ city health, o^er eh|ill c^rt^fy 

458 . 
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sheep on a range previously occupied by cattle, 
although a like preference is' not given to sheep 
owners in a prior occupancy or prohibits sheep 
from grazing on' the public domain within two 
miles of a dwelling houseor which provides for 
the creation of cooperative nonprofit grazing dis¬ 
tricts and requires nonrnembers without grazing 
permits to fence their cattle out of the district ;S7.5 
or which provides for the prevention, control, ,and 
eradication of contagious and infectious diseases 
of livestock and poultry, and for the testing of 
livestock for Bang's disease and the condemnation 
of infected animals;810 or which provides for the* 
establishment of bovine tuberculosis districts and 
for the destruction of tubercular dairy cattle ;88 or 
for quarantining a herd of cattle for the refusal or 
neglect of the owner to submit it to the tuberculin 
test.89 A statute, however, denies equal protection 


which provides for the' impounding atid sale- of 
livestock found roaming^ 'at large in a county, but 
(does not apply to livestock roaming intd the county 
from an adjoining county or which confers pow¬ 
er on agents arbitrarily to discriminate in enforcing 
the state as to dipping cattle.^i.. 

§ 538. Discrimination by Reason of Race, 
Color or Condition 

Discrimination by a state or municipality against a 
person because of race, color, or condition generally con¬ 
stitutes a denial of the equal protection of the laws, and 
it is incumbent on the courts to inquire not merely 
whether it has been denied in express terms, but also 
whether it has been denied in substance and effect. 

Discrimination by a state or municipality against 
any person within its jurisdiction because of rac^,92 
color, creed, or formula or confession of religious 


86. U.S.—Omaechevarria v. State of 
Idaho. Idaho. 38 S.Ct, 323. 246 U.S. 
343, 62 L.Ed. 763. 

Ariz.—^Hancock v. State, 254 P. 225, 
3,1 Ariz. 389—^Hazas v. State, 219“ 
P. 229, 25 Ariz. 453. 

87. U.S.—^Bacon v. Walker, Idaho, 
27 S.Ct. 289, 204 U.S. 311, 51 L.Ed. 
499. 

87.5 Mont.—Thompsdn v. Tobacco 
Root Co-op. State G-razing Dist., 
193 P.2d 811,'121 Mont. 445. 

87.10 Va,—Stickley v. Givens, 11 S. 
E.2d 631, 176 Va. 548. 

88. Cal.—Coelho v. Truckell, 48 P.2d 

697, 9 Cal.App.2d 47. , 

Iowa.—^Lausen v. Board of Sup'rs of 
Harrison County, 214 N.W. 682, 204 
Iowa 30. 

Minn.—Schulte v. Fitch, 202 N.W. 
719, 162 .Minn. 184. 

89. N.T.—^People v. Teuscher, 162 N, 
E. 484, 248 N.T. 454. 

90. Fla.—^Ramsey v. Martin, 150 So, 
256, 111 Fla. 798—Motes v. Hagan, 
132 So. 676, 101 Fla. 995—Teuton v. 
Thomas, 129 So. 330, 100 Fla. 78. 

91. 'Tex.—^Ex parte Leslie, 223 S.W. 
227, 87 Tex.Cr. 476. 

92. U.S.—^Barrows v. Jackson, Cal., 
73 S.Ct. 1031, 346 U.S. 249, 97 L. 
Ed. 1586, rehearing denied 74 S.Ct. 
19, 346 U.S. 841, 98 L.Ed. 361— 
Torao T^tkaUashi v. Fish and Game 
Commission, Cal., 68, S.Ct. 1138, 334, 
U.S. 410, 92 L,Ed.- 1478—Shelley v. 
Kraemer, Mo., 68 S.Ct. 836, 334 U.: 

. S. 1. 92 L.Ed. 1161, 3 A.L.R.2d 441 
■ *—Oyama v. State of California, 
Cal.,, 68 S.Ct.; 269, 332 U.S. 633, 921 
L.Ed' 249—Railway Mail Ass'n v. 
Corsi, N.Y., 65 S.Ct. 1483, 3*2'6 ’U.S. 
88, 8^ 'L,Ed.., 2072,-^tate ofi Mis¬ 
souri* ex nej...Gained y. Capada, Mo.,' 
59 S.Ct ,232. 305 U.'S. .3?7,. 83 L.^ld. 
,. 208, rehearing denied'.§9 ; S.pt. 356,; 
305 U.S. 676, 83 L.Ed. 437, con¬ 


formed to 131 S.W.2d 217, 344 Mo. 
1238. 

Rice V. Elmore, C.C.A.S.C., 165 
F.2d 387, certiorari denied 68 S.Ct. 
905, 333 U.S. 875, 92 L.Ed. 1151— 
Morris v. Williams, C.C.A.Ark.i 149 
F.2d 703—^Kerf v. Enoch Pratt Free 
Library of Baltimore City, C.C.A. 
Md., 149 F.2d 212, certiorari denied 
66 S.Ct 26, 326 U.S. 721, 90 L.Ed. 
427—Alston v.‘ School Board of City 
of Norfolk, C.C.A.Va., 112 F.2d 992, 
180 A.L.R, 1506, certiorari denied 
School Board of City of Norfolk 
V. Alston, 61 S.Ct 75, 311 U.S. 693, 
85 L.Ed. 448. 

Constantine v. Southwestern Lou¬ 
isiana Institute, D.C.La., 120 F. 
Supp. 417—^Francis v. Lyman, D.C. 
Mass., 108 F.Supp. 884, affirmed, C. 
A., Francis v. Crafts, 203 F.2d 809, 
certiorari denied 74 S.Ct. 43, 346 
U.S. 835, 98 L.Ed. 357—^Byrd v. 
Brice,. D.C.La., 104 F.Supp. 442, af¬ 
firmed, C.A., Bryce v. Byrd, 201 
F.2d 664—Dean v. Thomas, D.C. 
La., 93 F.Supp. 129—Draper v. City 
of St Louis, D.C.Mo., 92 'F.Supp. 
546, appeal dismissed, C.A., 186 F. 
2d 307—Corbin v. County School 
Bd. of Pulaski County, Va., D.C. 
Va., 84 F.Supp. 253, reversed in 
part on other grounds and vacated 
in part on other grounds, C.A., 177 
F.2d 924—^Freeman v. School Bd. 
of "chesterfield County, D.C.Va., 82 
F.Supp. 167—^Mills V. Lowndes, D., 
C.Md., 26 F.Supp. 792. 

Quan Hing Sun v. White, Cal., 
254 F. 402, 165 C.C.A, 622. 

Fla.—Itail V. State, 187' So'. 392, 136 
' Flsii. 644. 

Ili.—Tovey *v. Levy^, 82 N.E12d 441, 
401 Ill. 393. ' 

Ind.—pDixon y. State, 67 N*E<.2d 138, 
224 Ind. 32 V. , , ’ 

Or.—K'ehji Namba v. McCourt 204 
. iP, 2 (^ 569. 185 Or. ^ 7 . 9 . ; ; 

Tex.—Biggs V. Washington Nat. Ins. 

■4^ 


Co., Civ.App., 275 S.W.2d 566— 
Harvey v. Morgan, Civ.App., 272 S. 
W.2d 621. 

12 C.J. p 1172 note 42. 

As to civil aad political rights 

“The constitution of the United 
States, in its present form, forbids, so 
far as civil and political rights are 
concerned, discrimination ... by 
the states, against any citizen be¬ 
cause of his race.'* 

U.S.—Bolling V. Sharpe, App.D.C., 74 
S.Ct. 693, 694, 347 U.S. 497, 98 L. 
Ed. 884—Gibson v. Mississippi. 
Miss., 16 S.Ct. 904, 910, 162 U.S. 
565, 591, 40 L.Ed. 1075. 

Mills V. Lowndes, D.C.Md., 26 F. 
Supp. 792. 

Idiuiicipality, in. leasing proi>ert 7 
held in its proprietary capacity, may 
not discriminate against members of 
a minority race in the exercise of 
their constitutional rights. 

U.S.—^Lawrence v. Hancock, D.C.W. 

Va, 76 F.Supp. 1Q04. 

Negro not entitaed to favorable dis- 
cariminatioiL 

Cohstitutional amendments dealing 
with'race or color have been inter¬ 
preted and applied not to discrim¬ 
inate in favor of Negroes but to pre¬ 
vent discrimination against them, not 
to make, but to prevent a different 
rule for Negroes than for whites. 
U.S.—Hampton v. Thompson, C.A. 
■Tex., 171 F.2d 535. 

In absence of clear and present 
danger arising out of an emergency, 
a state cannot base a law impairing 
fundamental rights of individuals on 
general assumpt^ions as to traits of 
racial groqps. 

Ca’’ —^Piprez v. Lippold, 198 P.2d 17, 
a2 Cal.2d 711. . . 

93 , U.S.—Torao Takahashi v. Fish 
and. Game Commission, Cal., 68 S. 
''Ct.,'n38, 334 /U.S'. 410. 92 L.Ed. 
^ 1478—Shelley v. Kraemer; Mich. ^ 
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faith or belief^^^.S or condition,generally consti¬ 
tutes a denial of the equal protection of the laws. 
This rule protects against state, action;94.5 and in 
ihis connection the exercise of state power in any 
form constitutes “state action.^’^^-'^o It includes ac- 
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tion by any instrumentality of the state,9^.15 a mu¬ 
nicipality being regarded as an arm of the state ;94.20 
action by state or municipal officials,whether de 
facto or de jure;94-30 action by the judiciary, as 
well as by the legislature and action by the 


Mo.. 68 S.ct. 836, 334 U.S. 1, 92 L. 
Ed. 1161, 3 A.L.R.2d 441—^Railway 
Mail Ass*n v. Corsi, N.Y., 65 S.Ct. 
1483, 326 U.S. 88, 89 L.Ed. 2072. 

Constantine v. Southwestern Lou¬ 
isiana Institute, U.C.La., 120 F. 
Supp. 417—Corbin v. County School 
Bd. of Pulaski County, D.C.Va., 84 
, ■ F.Supp. 253, reversed in part on 
other grounds and vacated in part 
, on other grounds, C.A., 177 F.2d 
924—^Fre^man v. School Bd- of 
Chesterfield County. D.C.Va., 82 F. 
Supp. 167, 

Fla:—Hall v. State, 187 So, 392, 136 
Fla. 644. 

Ga.—Chaires v. City of Atlanta, 139 

S.E. 559, 164 Ga. 755, 55 A.L.R. 230. 
Mo.—^Weiss V. Deaon, 225 S.W.2d 127, 
359 Mo. 1054. 

Or.—^Kenji Namba v. McCourt, 204 
P.2d 569, 185 Or. 679. 

Tex.—Biggs V. Washington Nat. Ins. 

Co.. Civ.App.. 275 S.W.2d 566. . 

12 C.J. p 1172 note 43. 

Prohibitnig colored barbers serving 
white children has'been held a denial 
of equal protection. 

Ga.—Chaires v. City of Atlanta, 139 

S. E. 659, 164 Ga. 755, 55 A.L.R. 
230. 

Protection under civil rights statutes 
see Civil Rights §§ 4-25. 

93.5 Or.—^Kenji Namba v. McCourt, 
204 P.2d 569, 185 Or. 579. 

Sense of moral values 

Rights, duties, and conduct of all 
persons must be judged by such legal 
standards as are applicable alike 
to all, regardless of what their sense 
of moral values may be. 

Tex.—Biggs V. Washington Nat. Ins.- 
Co.. Civ.App., 276 S.W.2d 566. 

94. N.T.—In re Thomson, 169 N.Y.S. 
638., 103 Misc, 23, 36 N.T.Cr. .357, 
affirmed Osborn v. Thomson, 171 N. 

T. S. 1094, 185 App.Div. 902. 

Pis crimination held not arbitrary 

A statute excluding from service 
city employees in the retirement sys¬ 
tem at a given age is not an arbi¬ 
trary discirimination against mem¬ 
bers of such system, because other 
public employees and officers are not 
excluded at such age. 

N.T.—Haag v. City of New York, 222 
'.N.Y.S. 676, 130 Misc. 124, affirmed 
221 N.Y.S. 83?, 220 App.Div. 704, 
affirmed and certified questions an- 
.syrered 157 N.E. 875, 245 N.Y. 604. 

Old age pension constitutional 
' amendnient held not denial of equal 
pEote|ctijon . 

CplQ.^^n re Interrogatories by the 
la^yjernor ^ Concerning Initiated 


Amendment No. 4, 65 P.2d 7, 99 
Colo. 591. 

Provision for operation to prevent 
procreation 

A Public Health Law, providing 
for operations for prevention of pro¬ 
creation by feeble-minded persons 
and criminals when confined in state 
institutions, is unconstitutional, as 
not providing equal protection, where 
it does not apply to persons of iden¬ 
tical tendency not so confined. 

N.T.—In re Thomson, 169' N.Y.S. 638, 
103 Misc. 23, 36 N.Y.Cr. 357, af¬ 
firmed Osborn v. Thomson, 171 N.Y. 
S. 1094, 185 App.Div. 902. 

94.5 Cal.—Barrows v. Jackson, 247 
P.2d 99, 112 Cal.App.2d 634, af¬ 
firmed 73 S.ct. 1031, 345 U.S. 249, 
97 L.Ed. 1586, rehearing denied 74 
S.ct. 19, 346 U.S. 841, 98 L.Ed. 361. 
Ill.—Tovey v. Levy, 82 N.E.2d 441, 
401 Ill. 393. 

N.Y.—Dorcey v. Stuyvesant Town 
CorP., 87 N.B.2d 64i, 299 N.Y. 512, 
14 A.L.,R.2d 133, certiorari denied 
70 S.ct. 1019, 339 U.S. 981, 94 L. 
Ed. 1385. 

94.10 Cal.—Barrows v. Jackson, 247 
P.2d 99. 112 Cal.App.2d 534, affirmed 
73 S.ct. 1031, 345 U.S. 249, 97 L.Ed. 
1586, rehearing denied 74 S.Ct. 19, 
346 U.S. 841, 98 L.Ed. 361. 

Any state action, by statute or oth¬ 
erwise, which denies to any person 
equal protection because of race or 
color is prohibited. 

Fla.—Rice v. Arnoldy 45 So.2d 195, 
vacated on other grounds 71 S.Ct. 
77, 340 U.S. 848, 95 L.Ed. 621, and 
vacated 54 Sb.2d 114, certiorari de¬ 
nied 72 S.ct. 651, 342 U.S. 946, 96 
L.Ed. 704. 

What constitutes state action is 
for judicial determinatiou in each 
case. ■ 

U.S.—Kerr v. Enoch Pratt Free Li¬ 
brary of Baltimore City, D.C.Md., 
54 F.Supp. 514, reversed on other 
grounds, C.C.A., 149 F:2d 212, cer¬ 
tiorari denied 66 S.Ct. 26, 326 U.S. 

! 721, 90 L.Ed. 427. 

94.15 U.S.—McDaniel v. Board of 
Public Instruction for Escambia 
County, D.C.Pla., 39 F.Supp. 638. 
Library shown to be state agency 
Evidence including showing that 
the state, through municipality con¬ 
tinued to supply library corporation 
with means of existence established 
that library was an instruipentality 
of the state, notwithstanding execu¬ 
tive control was vested in self-per¬ 
petuating bojard first named* by donor 
of the library. , ‘ 

U.S. —Kerr v. Enoch Pratt Free Li¬ 


brary of Baltimore City, C.C.A.Md., 
149 F.2d 212, certiorari denied 66 
S.ct. 26 , 326 U.S. 721, 90 L.Ed. 427 . 
94.20 Fla.—Rice v. Arnold, 45 So.2d 
195, vacated on other grounds 71 
S.ct. 77, 340 U.S; 848, 95 L.Ed. 621 , 
and vacated 54 So.2d 114, certiorari 
denied 72 S.Ct. 551, 342 U.S. 946 
96 L.Ed. 704. 

94.25 U.S.—Cook v. Davis, C.A.Ga., 
178 F.2d 695, certiorari denied 71 
S.ct. 38, 340 U.S. 811 , 95 L.Ed. 596 
—Rice v. Elrhore, C.C.A.S.C., 165 
F.2d 387, certiorari denied 68 S. 
Ct. 905, 333 U.S. 875, 92 L.Ed. 1151 
—Morris v. Williams, C.C.A.Ark, 
149 F.2d 703—Kerr v. Enoch Pratt 
Free Library of Baltimore City, C. 
C.A.Md., 149 F.2d 212, certiorari 
denied 66 S.Ct. 26, 326 U.S. 721, 90 
L.Ed. 427—Reynolds v. Board of 
Public Instruction for Dade Coun¬ 
ty, C.C.A.Pla., 148 P.2d 754, cer¬ 
tiorari denied 66 S.Ct, 53, 326 U.S. 
746, 90 L.Ed. 446. 

Williams v. Kansas City,' D.C. 
Mo., 104 F.Supp. 848, affirmed C.A., 
Kansas City, Mo. v. Williams, 205 
F.2d 47, certiorari denied City of 
Kansas City, Mo. v. Williams, 74 
S.ct. 45, 346 U.S. 826, 98 L.Ed. 351 
—Byrd v. Brice, D.C.La., 104 F. 
Supp. 442, affirmed, C.A., Bryce v. 
Byrd, 201 F.2d 664—Dean v. Thom¬ 
as, D.C.La., 93 F.Supp. 129—Draper 
v. City of St. Louis, D.C.Mo., 92 F. 
Supp. 546, appeal dismissed, C.A., 
186 F.2d 307—Freeman v. School 
Bd. of Chesterfield County, D.C.Va., 
82 F.Supp. 167. 

Ind.—Dixon v. State, 67 N.E.2d 138, 
224 Ind. 327. 

Acts of officers performed under 
color of law, although not authorized 
by law, may nevertheless be within 
the protection afforded by the equal 
protection clause. 

U.S.—Valle V. Stengel, q.A.N.J., 176 
F.2d 697—^Westminster School Dist. 
of Orange County v. Mendez, C.C. 
A.Cal., 161 F.2d 774. 

Williams v. Kansas City, D.C. 
Mo., 104 F.Supp. 848, affirmed, C. 
A., Kansas City, Mo. v. Williams, 
205 F.2d 47, certiorari denied City 
of Kansas City, Mo. v. Williams, 
74 S.ct. 45, 346 U.S. 826, 98 L.Ed. 
351. 

94.30 U.S.—Rice V. Elptiore, C.C.A.S. 

C., 165 F.2d 387, certiorari denied 
’ 68 S.CL 905, 333 U.S. 875, 92 L.Ed. 
1151. 

95. U.S. —Barrows v. Jackson, Cal., 
73 S.ct. 1031, 346 U.Sl '249, 97 L.Ed. 
1586, rehearing denied 74 S.Ct. 19, 
'?46 U.S. 841, 98 L.Ed. 361— Shelley 
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people in adopting constitutional provisions.95-5 In¬ 
dians who are wards of the federal government,95.10 
and aliens lawfully within the United States, as well 
as citizens,95*15 are protected against this type of 
discrimination. 

In approaching cases involving denial of equal 
protection by reason of racial discrimination, it must 
be recognized that the equal protection clause has 
been given a broader meaning in recent years than 
it was previously thought to have and the process 
of redefinition has not necessarily ended.95.20 in 
these cases it is incumbent on the courts to inquire 
not merely whether equal protection has been denied 
in express terms, but also whether it has been de¬ 
nied in substance and e£fect,95.25 and even though a 
law or regulation is fair on its face, nevertheless if 
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it is administered in such a way as to’ result in per¬ 
sons being deprived of civil or political rights be¬ 
cause of race or color, the denial of equal protec¬ 
tion is still within the constitutional prohibition.95.30 
State or municipal action declared unconstitutional 
on this account includes a city ordinance which 
requires all the inhabitants of a certain race to re¬ 
move from the portion of a city theretofore oc¬ 
cupied by them to another designated portion of the 
city,96 or which preclude negroes from acquiring 
or occupying property for residence purposes in a 
certain section of a city;97 a quarantine ordinance, 
which, either by its terms,98 or by the manner of its 
enforcement,99 imposes on persons of certain races 
regulations not applied to other persons; an act 
which prohibits or places a penalty on the employ¬ 
ment of a person because of his race;^ racial dis- 


V. Kraemer, Mo., 68 S.Ct. 836, 334 
U.S. 1, 92 L.Ea. 1161, 3 A.L.R.2d 
441. 

La.—Modern Amusements v. New Or¬ 
leans Public Service, 165 So. 137, 
183 La. 898. 

Procedure for admission to TTnited 
States 

To apply to a person of Chinese 
birth, seeking admission to the Unit¬ 
ed States on the ground that his 
father was a citizen of the United 
States, a different procedur'e from 
that provided by the immigration 
statute and applied to all others mak¬ 
ing similar claim, is an unlawful 
discrimination. 

U.S.—Quan King Sun v. White, Cal, 
254 F. 402, 165 C.C.A. 622. 

Civil remedies and procedure as af¬ 
fected by eoLual protection clause 
generally see infra. §§ 557-562. 

95.5 U.S.—Davis v. Schnell, D.C. 
Ala., 81 F.Supp. 872, affirmed 69 
S.Ct. 749, 336 U.S. 933, 93 L.Ed. 
1093. 

95.10 Ariz.—Bradley v. Arizona 
Corp. Commission, 141 P.2d 524, 60 
Ariz. 508. 

The denial of permit to engage in. 
business of contract motor carrier, 
solely on the ground that the appli¬ 
cant was an Indian, who wag a ward 
•of the federal government and under 
the charge of an Indian agent, con¬ 
stituted a denial of equal protection. 
Ariz.—Bradley v. Arizona Corp. Com¬ 
mission, supra. 

95.15 U.S.—Torad Takahashi v. Fish 
and Game Commission, Cal., 68 S. 
Ct. 1138, 334 U.S. 410, 92 L.Ed. 
1478. 

Cal.—Sei Fujii v. State, 242 P.2d 617, 
38 Cal.2d 718. 

Or.—Kenji Namha v. McCourt, 204’ 
P.2d 569, 185 Or. 579. 

Aliens as entitled to equal protec¬ 
tion of the laws generally see su¬ 
pra S 503^ ' ' ' I 


Classifications used In immigration 
and naturalization laws 
Pact that the United States regu¬ 
lates immigration and naturaliza¬ 
tion in part on basis of race and 
color classifications does not permit 
state to discriminate against aliens 
lawfully admitted by adopting one or 
more of the same classifications. 

U.S.—^Torao Takahashi v. Fish and 
Game Commission, Cal., 68 S.Ct. 
1138, 334 U.S. 410, 92 L.Ed. 1478. 
Cal.—Sei Fujii v. State, 242 P.2d 617, 
38 Cal.2d 718. 

95.20 Fla.—^Rice v. Arnold, 54 So.2d 
114, certiorari denied 72 S.Ct. 551, 
342 U.S. 946, 96 L.Ed. 704. 

95.25 U.S.—Oyama v. State of Cali¬ 
fornia, Cal., 68 S.Ot. 269, 332 U.S. 
633, 92 L.Ed. 249. 

Adams v. Terry, C.A.Tex., 193 F. 
2d 600, reversed on other grounds 
73 S.Ct. 809, 345 U.S. 461, 97 L.Ed. 
1152, rehearing denied 73 S.Ct. 1128, 
345 U.S. 1003, 97 L.Ed. 1408. 

Pitts v. Board of Trustees of De 
Witt Special School Dist, No. 1, D. 
C.Ark., 84 F.Supp. 975—Davis v. 
Schnell, D.C.Ala., 81 F.Supp. 872, 
.affirmed 69 S.Ct. 749, 336 U.S. 933, 
93 L.Ed. 1093. 

Cal.—Sei Fujii v. State, 242 P.2d 
617, 38 CaL2d 718. 

Or.—^Kenji Namba v. McCourt, 204 
P.2d 569, 185 Or. 579. 

95.30 U.S.—^Rice v. Elmore, C.C.A.S. 
C., 165 F.2d 387, certiorari denied 
68 S.Ct. 905, 333 U.S. 875, 92 L.Ed. 
1151. 

Byrd v. Brice, D.C.La., 104 P. 
Supp. 442, affirmed, C.A., Bryce v. 
Byrd, 201 F-2d 664—Davis v. 
Schnell, D.C.Ala., 81 F.Supp. 872, 
affirmed 69 S.Ct. 749, 336 U.S. 933. 
93 L.Ed. 1093—Davis v. Cook, D.C. 
Ga., 80 F.Supp. 443, 

Ind.—-Dixon v. State, 67 N.E.2d 138, 
224 Ind. 327. 


Admluisiiration with an. evil eye 
aud unequal hand may result in a de¬ 
nial of equal protection. 

U.S.—^Reynolds v. Board of Public 
Instruction for Dade County, C.C.A. 
Fla., 148 F.2d 754, certiorari denied 
66 S.Ct. 53, 326 U.S. 746, 90 L.Ed. 
446. 

Discrimination in poll taxes not 
shown 

Pact that only about 61% of Ne¬ 
groes over twenty one years old were 
assessed for poll taxes, so as to be 
able to vote, while about 76% of the 
white persons over 21 years old were 
assessed, did not establish discrimi¬ 
nation in administration of poll tax 
laws against Negroes for purpose of 
preventing them from voting. 

U.S.—Butler v. Thompson, D.C.Va., 
97 F.Supp. 17, affirmed 71- S.Ct. 
1002, 341 U.S. 937, 95 L.Ed, 1365. 

96. U.S.—In re Lee Sing, C.aCal., 
43 F. 359. 

97. U.S.—Harmon v. Tyler, La., 47 S. 
Ct. 471, 273 U.S. 668, 71 L.Ed. 831— 
Buchanan v. Warley, Ky., 38 S.Ct. 
16, 245 U.S. 60, 62 L.Ed. 149, L.R. 
A.1918C 210, Ann.Cas.l918A 1201. 

Monk V. City of Birmingham, D. 
C.Ala., 87 F.Supp. 538, affirmed, 
C.A., City of Birmingham v. Monk, 
185 F.2d 859, certiorari denied 71 
S.Ct. 1001, 341 U.S. 940, 95 L.Ed. 
1367. 

Md.—Jackson v. State, 103 A. 910, 
132 Md. 311. 

98. U.S.—^Wong Wai v. Williamson, 
C.C.Cal., 103 F. 1. 

99. U.S.—Jew Ho V. Williamson, C. 
C.Cal., 103 F. 10. 

12 C.J. p 1172 note 46. 

1. U.S.—In re Parrott, C.C.Cal., 1 

F. 481, 6 Sawy. 349. 

Pa:—Juniata Limestone -Co. v. Pag- 
: ley, 40 A, 977, 187 Pa. 193, 4^ L,. 
i E.A. 442. 
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crimination in the hiring^*® or compensation'i-lO of 
public employees, such a,s ,school teachers; a stat¬ 
ute requiring candidates for public office or for 
nomination for public office to state their race and 
requiring, in the case of negro candidates, that the 
word -'‘negro’^ be placed after their names on the 
ballot a statute prohibiting ■ any fistic combat 
match,, boxing, sparring or wrestling contest or ex¬ 
hibition between a white person and a negro a 
statute excluding negroes from the benefits of a 
homestead act;2 a statute which denies to persons 
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of a certain* race the right'to fish in the waters of 
the ’State a statute which restricts use and owner¬ 
ship of land by aliens ineligible for citizenship-;3.5 
and a statute which sets aside ^ny race of foreigners 
as special objects of taxation and taxes them in 
their character as foreigners.^ 

A state or municipality is required, by the equal 
protection clause, to extend to members of the 
white and colored races equal treatment in all facili¬ 
ties or privileges provided from public funds.5 
This right is personal^-S and the right, further- 


1.5 ” U.S.—Reynolds v. Board of Pub¬ 
lic Instruction for Dade County, 
C.C.A.Fla., 148 F.2d 754, certio¬ 
rari denied 66 S.Ct 63, 326 U.S. 
746, 90 L.Bd. 446. 

1.10, U.S.—Cook V. Davis, C.A.Ga., 
178 F.2d 695, certiorari denied 71 
S.Ct. 38, 340 U.S. 811, 95 L.Ed. 596 
—Morris v, Williams, C.C.A.Ark,, 
149 F.2d 703—^Reynolds v. Board 
of Public Instruction for Dade 
County,' C.C.A.Fla., 148 P.2d 754, 
certiorari denied 66 S.Ct. 53, 326 
U.S. 746, 90 L.Ed. 446—Alston v. 
School Board of 'City* of''Norfolk, 

C. C.A.Va„ IIS F.2d 992, 130 A.L.R. 
1506, certiorari denied School Board 
of City of Norfolk v. Alston, 61 S. 
Ct. '75, 311 U.S. 693, 85 L.Ed. ,448. 

Freeman v. School Bd. of Ches¬ 
terfield County, D.C.Va., 82 F.Supp. 
167—^Davis v. Cook, D.C.Ga., 65 F. 
Supp. 1004—Thomas v. Hibbitts, 

D. C.Tenn„ 46 F.Suppi 368—McDan¬ 
iel V. Board of Public Instruc¬ 
tion for Escambia County, D.C.Fla., 
39 F.Supp. 638—Mills v. Board of 
Education of Anne Arundel County, 
D.O.Md., 30 F.Supp. 245—Mills v. 
Lowndes, D.C.Md., 26 F.Supp. 792. 
Fact that greneral average justice 

may have been accomplished under 
a salary schedule which appeared on 
its ^ace to make a color discrimina¬ 
tion could not justify the discrim¬ 
ination. 

U.S.—Reynolds ‘ v. Board of Public 
Instruction for Dade County, C.C.A. 
Fla., 148 P.2d 754, certiorari de¬ 
nied 66 S.Ct. 53, 326 U.S. 746, 90 
L.Ed. 446. 

The fact that old salary schedule 
classifl^ by color was relevant- on 
issue of bad faith and intent to 
discriminate on grounds of color un¬ 
der new schedule which purported to 
rate on same basis the worth of 
each individual employee* white or 
colored, ' 

U.S.—Reynolds v. Board of. Public 
' Instruction for Dade County, su- 
pra. 

E'videuce held to show race or color 
not considered 

U.S^—Reynolds v. Board of Public In- 
. a^i^ction. for Dade Couiity, supra., 
, 5Durner " 7 ., Keef e, D.C.Fla.i 60 F. 
Supp. 647. . 


1.15 Okl,—McDonald v. Key, C.A. 
Pkl., 224 F.2d 608. 

1.20 Tex.—^Harvey v. Morgan, Civ. 
App., 272 S.W.2d 621. 

2. Ky.—Custard v. Poston, 1 S.W. 
434, 8 Ky.L. 260—^Eubank v. Eu¬ 
bank, 7 Ky.L. 295. 

3. U.S.—In re Ah Chong, C.C.Cal., 
2 F. 733, 6 Sawy. 451. 

A statute haiiuiug fishing licenses 
to persons ineligible for citizenship, 
which classification included Japa¬ 
nese, is invalid as denying equal 
protection of the law as applied to 
si Japanese resident ineligible for 
citizenship. 

U.S.—Torao Tafcahashi v. Fish and 
Game Commission, Cal., 68 S.Ct. 
1138, 334 U.S. 410,-92 L.Ed. 1478. 

3.5 Cal.—Haruye Masaoka v. Peo¬ 
ple, 245 P.2d 1062, 39 Cal.2d 883— 
Sei Fujii v. State, 242 P.2d . 617, 
38 Cal.2d 718. , 

Or.—Kenji Namba v. McCourt, 204 P. 
2d 569, 185 Or. 579. 

Purpose to restrict to loyal persons 
Even if purpose of Alien Land 
Law, classifying persons on basis of 
eligibility and citizenship, was to re¬ 
strict use and ownership of land to 
persons who were loyal and had in¬ 
terest in welfare of state, classifica¬ 
tion would have been unreasonable, 
since ineligibility for citizenship 'does 
not establish lack of loyalty or ab¬ 
sence of interest in welfare of coun¬ 
try. 

Cal.—Sei Fujii v. State, 242 P.2d 617, 
38 Cal.2d 718. 

4. Cal.—Lin Ging v. Washburn, 20 
Cal. 534. 

5. U.S.—State of Missouri ex rel. 
Gaines v. Canada, Mo., 59 S.Ct. 232, 
305 U.S. 337, 83-L.Ed. 208, rehear¬ 
ing denied 69, S.Ct. 356, 305 U.S. 676, 
83 L.Ed. 437, conformed to 131 
S.wid 217, 344 Mo. 1238. 

Easterly v. Dempster, D.C.Tenn., 
^112 F.Supp. 214—^Hayes-V. Crutch¬ 
er, D.C.Tenn., 108 F.Supp. 1 682— 
■Harris V. City of Daytona Beach, 
D.C.Fla., 105 F.Supp. 5,72—r-Draper 
y. City of. St. Louis, ,D.C.Mo., 92 
F.Supp. 546, appeal dismissed, C,A., 
186 F;24 307—^Law v? Mayor and 
City Council of Baltimore, D,CiMd., 
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78 F.Supp. 346—Favors v. Ran¬ 
dall, D.C.Pa., 40 F.Supp. 743. 

Fla.—State ex rel. Hawkins v. Board 
of Control, 60 So.2d l62, followed 
in State ex rel. Maxey v. Board of 
Control, 60 So.2d 166, State ex rel. 
Finley v. Board of Control, 60 So. 
2 d 166, and State ex rel. Boyd v. 
Board of Control, 60 So.2d 166, and 
State ex rel. Lewis v. Board of 
Control, 60 So. 2 d 167, vacated on 
other' grounds State of Florida ex 
rel. Hawkins v, Board of Control of 
Fla., 74 S.Ct. 783, 347 U.S. 971, 98 
L.Ed. 1112—Rice v. Arnold, 54 So. 
2d 114,' certiorari denied 72 S.Ct. 
551, 342 U.S. 946, 96 L.Ed. 7,04^- 
State ex rel. Hawkins v. Board of 
Control of Fla., 47,So.2d 608. 
Md.-T-Pearson v.'Murray, 182 A. 590, 
169 Md. 478, 103 A.L.R. 706. 
Discrimination with respect to par¬ 
ticular public accommodations and 
school privileges see infra § 542. 

5.5 U.S,—McLaurin v. Oklahoma 
■ State Regents for Higher Ed., Okl., 
70 S.Ct. 85i, 339 U.S. 637', 94 L. 
Ed. 1149. 

Carter v. School Bd. of Arlington 
County, Va., C.A.Va., 182 F.2d 531 
—Corbin v. County School Bd.: of 
Pulaski County, Virginia, C.A.Ya., 
177 P. 2 d 924—Constantine v. South¬ 
western Louisiana Institute, D.C. 
La., 120 F.Supp. 417—Harris, v. City 
'of Daytona Beach, D.C.Fla., 105 F. 
Supp. 572. 

Del.—Gebhart v. Belton, 91 A.2d 137, 
affirmed 75 S.Ct. 753, 349 U.S. 2^4, 
99 L.Ed. 1083. 

Mo.—State ex rel. Hobby v. Disman, 
250 S.W.2d 137. 

The use of a racial quota system 

in connectioh with the exercise of 
shch rights is a denial of equal pro¬ 
tection, even though the quota used’ 
bears a direct relation to the pop¬ 
ulation ratios ,-of different races. ^ 
Cal.-^Banks v. Housing Authority of 
City and County of San Francisco, 
260 P.2d' 668 , 120 Cal.App.2d 1, 

.<?ertiorari denied 74 S,Ct. 784, 347 
U.S. 974, 9*8 L.Ed. 1114. 

If.jJ.—Taylor- v. L^eonard, 103 A.2d 
632,'30 N.J.Super. 116. 

Balance of statewide provisions ’ 
;Requirement of equ€|,l treatment of 
graces is not attained by a. balance in 
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more is described as a present’ right, which 
does not depend on the number of persons seeking 
to exercise it or who may be discriminated 
against.^*^^ Prior to the recent decisions outlaw¬ 
ing seg'regation in public schools, parks, playgrounds, 
golf courses, and the like, as discussed infra § 542, 
it was* broadly held that the state was free %o choosy 
the method by which equality was to be maintained 
and was not required to provide privilege's for the 
members of both races in the same place,® and .that 
it was not necessary that the .privileges extended be 
identical, it being sufficient if they, were equal,7 or 
substantially equal.'^-^ The doctrine.’ of “separate 
but equal,inherent in these.liqldings, made its ap¬ 
pearance in the Unite,d States supreme : court in 
189d in the .case of "Plessy^v. .Ferguson,'^40 and , in 
apparent reliance on this case it was broadly stated 
that racial distinctions might furnish legitimate 
grounds for classification under some conditions of 
social or governmental necessities,8 and a number of 
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cases held that reciat segregatio'n was ndt per se 
a denial of equal protection,provided that equal 
facilities or privileges were furnished to all segre¬ 
gated groups.®-'^® In line with this,' the view was 
expressed that where the method adopted did not 
amount to a denial of fundamental constitutional 
rights, the segregation of races, whether by statute, 
or by private ’ agreement, was not against public 
policy.® ■ ■ • 

The recent decisions,' previously mentioned, - re¬ 
examined the doctrine of ^'separate'but'equal,’^ on 
which. this line of authority was primarily, if not “ 
completely, based, and while the doctrine did nor 
receive blanket condemnation in the- school segrega¬ 
tion cases,the view has been expressed that the 
combined' effect of the school segregation cases and ' 
other decisions of the supreme court has been to 
destroy the.authority of* Plessy v. Ferguson.®,-In. ‘ 
any event, even before these more recent decisions, 
it was clear that only the most exceptional circum^ i 


state bounty to be struck from the 
expenditures and provisions for each 
race on a statewide basis. ■ 
U.S.-HConstantine v. Southwestern: 
Louisiana ' Institute, D.CXLa,, 120 
F.Supp.i 417. ■ 

j ■ I . 

S.10 U.S.—^McLaurin v. Oklahoma 
State •’Hegents for'Higher Ed., Okl., 
70 S.Ct S51, 339 U.S. 637, 94 .I/.Ed. 
1149—Sipuel V. Board of Regents 
of University of Okl., Okl., 68-S. 
Ct 299, 332 U.S. 631,"92 KEd. 247 
—State of Missouri ex rel. G.aines 
V. Canada, Mo., 59 S.Gt. 232, 305 
U.S. 337, 83 ,L.Ed; 208, rehearing, 
denied 59 S.Ct. 366, 305 U.S. 676, 83 
L.Ed. 437, conformed to 131 S.'W.2d 
217, 344 Mo. 1238. - 

Gray v. University of Tenn., D.O. 
Tenn.; 97 F.Supp. 463, .vacated on 
other grounds Gray v. Board of 
Trustees of University of Tenn., 72 

S.Ct 432, 342 U.S. 617, 96 L.Ed. 540., 

5.15 U.S.—State of Missouri ex rel. 
Gaines v. Canada, Mo., 59 S.Ct. 232, 
306 U.S. 337;, 83 L.Ed. 208,' rehear¬ 
ing denied 59 S.Ct 356, 306 U.S., 
676, 83 L.Ed 437, - conformed to 
131 S.W.2d 217, 344 Mo. 1238. 

Brown V, Ramsey, C.A.Ark., 185 
F.2d 225.' ! ‘ 

Mo.—State ex rel. Hobby y. Disman, 
250 S.W.2d 137—State ex.rel. Brew- 
ton V. Board of Ed. of City of St 
Louis, 233 S.W.2d 697, 361 Mo. 86. 

TSfot contihgenl; on others 

The right of an individual to eqLu.al 
treatment with^ respect to a facility 
or privilege jnay not be made Con¬ 
tingent on other members of his 
race seeking the lise of fhe same fa¬ 
cility or priyilegjp. , ' 

U.S:—^Harli-is v.^ tCity of ' Dai^tona 
Beach, L.C.Pla,, 105 F.Supp; 67'2.^ 


6. .Md.—^Pearson v. Murray, 182 A. 
690, 169 Md. 478, 103 A.L.R. 706. 

7. Ky.—Daviess County Board of 
Education v. Johnson, 200 S.W. 313, 
179 Ky. 34. 

7.5 U.S.—^Favors v. Randall, D.CJPa., 
40 F.Supp. 743. 

Pla.—-State ex rel. Hawkins v. Board 
of. Control of Pla., 47 So.2d 608. 

Md.—Pearson v. Murray, 182 A. 590, 
169 Md 478, 103 A.L.R. 706. 

7.10 U.S.—^Plessy V. Ferguson, La,, 
16 S.Ct 1138, 163 U.S. 637, 41 L.Ed. 

. 256. 

“The doctrine of' 'separate but 
equal’ did not make its appearance 
,in this Court until- 1896 in the case 
of Plessy V. Ferguson.. . . 

U.S.—Brown v. Bo^rd of Ed. of To¬ 
peka., Shawnee County, Kan., 74 
S.Ct 686, 689, 347 U.S. 483, 98 
L.Ed. 873, 38 A.L.R.2d 1180. 

8. , Cal,—Porterfield v. Webb, 231 P. 

1554, 195 Cal. 71. ’ ' -. 

La.—Tyler v. Harmon, 104 So. 200, 
158 La. 439. 

■8.5 U.S.—^Hayes v. Crutcher, D.C. 
Tenn., 1P8 F.Supp. 582—Gray v. 
Board of Trustees of University of 
Tenn., D.C.Tenn., 100 F.Supp. 113, 
vacated on other grounds 72 S.'Ct 
432, 342 U.S.'517, 96 L.Ed. '540— 
Henderson v. U. Si, D.C.Md., 63 
F.Supp. 906—Favors v. Randall, D. 
C.Pa., 40 F.Supp. 743. 

D.C.—Carr v. Corning, 182 F.2d 14, 
86 U.S.'App.D.G. 173. . . 

Fla.—^Rice v. Arnold, 45 So.2d 195, 
vacated oh other ’ grounds 71 S^Ct 
77, 340 U.S. 848, 95 L.Ed. 621, and 
vacated 64 So.2d 114, certiorari de¬ 
nied 72 S.Ct 561, 342 U.S. 946, 96 
L.Ed 704. ' ' 

ky.-^Sweeney v. City dt Louisville, 
I 21^ «.W.2d 30, 309 Ky;' 465. 
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Mo.—State ex rel. Toliver v. Board 
of Ed of City of St Lquis, 230 S.W. 
2d 724, 360 Mo, 671.' 

8.10 U.S.—Beal v. Holcombe, C.A. 
Tex., 193 P.2d 384, certiorari denied 
Holcombe V. Beal, 74 S.'Ct. 783, 347 

U. S. 974, 98 L.Ed. 1114. 

Hayes v. Crutcher, D.C.Tenn., 108 
F.Supp. 682—Gray v. Board of 
Trustees of University of Tenn., 
l).C.Tenn., 100 F.Supp. 113, vacat¬ 
ed on other grounds 72 S.Ct 432, 
342 U.S. 517, 96 L.Ed 540—Favors 

V. Randall,. D.C.Pa.i 40 F.Supp. 743.. 
Fla.—^Rice v. Arnold,. 45 So.2d 195, 

vacated on other grounds 71 S.Ct. 
h, 340 U.S. 848, 95 LJE^d 621, and 
j vacated 64 So.2d 114, certiorari de¬ 
nied 72 S.Ct 651, 342 U.S. 946, 98 
1 L.Ed 704. 

Ky.—Sweeney v. City pf Louisville, 
218 S.W.2d 30, 309 Ky. 465. 
Mo.^-State ex rel. Toliver v. Board 
of Ed. of City of St Louis, -230 
S.W.2d 724,*360 Mo. 671. 

9. D.C.—Corrigan v. Buckley, 299 F. 
899, 65 App.D.C. 30, appeal dis¬ 
missed 46 S.pt 621, 271 U.S. 323, 
70 L.Ed 969. 

Social equality of the races cannot 
he attained either by legislation or 
by the forcible assertion of assumed 
rights. 

D.C^-Corrigan v. Buckley, supra. 

9.5 "U.S.—^Holmes v. City of Atlan-’ 
ta, D.C.Ga., 124 F.Supp. 290, af¬ 
firmed, C.A., 223 F.2d 93, vacated 
on o.ther grounds 76 S.Ct. 141. ' 

9.10 U.S.—^Dawson v. Mayor and 
City Coiihcil- of Baltimore 'City, 
C.A.Md, f 220 F.2d 386, affirmed 
Mayor and City Council of Balti¬ 
more City V. Dawson, 76 S.Ct 133. 
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stances could excuse racial discrimination,9.15 and 
that racial segregation if operating to deny rights 
protected by the equal protection clause, could not 
be justified as legitimate exercise of the police pow¬ 
er of the state as promoting public peace by prevent¬ 
ing race conflicts.9-20 

It has been held that a statute is not void for race 
discrimination which prescribes special regulations 
for the descent and distribution of the property of 
former slaves,i<^ or which gives greater rights of 
inheritance to r(elatives born free than to those born 
slaves nor does any violation of the equal pro¬ 
tection clause result from the enforcement of a rule 
of law against persons of a particular race or color, 
where the application or enforcement of the law 
is not based on any distinction of race and color.i^ 
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An ordinance which .prohibited negroes from oc¬ 
cupying residences in .a block where the greater 
number of houses, were occupied as residences by 
white persons, and vice versa, and excepting resi¬ 
dences acquired before the ordinance, was also up- 
held.13 

As against individual acts or private contracts. 
The constitutional mandate against racial discrimi¬ 
nation has reference to ‘‘state action,” and does not 
apply to private contracts or to the action of an 
individual in invasion o.f the rights of another in¬ 
dividual and hence the equal protection claus'e 
is not violated by a covenant or-agreement to the 
effect that certain property should not be used 
or occupied by, or sold, leased, or given to, any 
person of a particular race or colorA^ long as 


9.15 TJ.S.^Oyama v. State of, Cali¬ 
fornia, Cai:, 68 S.Ct. 269, 332 U.S. 
633, 92 L.Ed. 249. 

9.20 , U.S.—Buchanan v. Warley^ Ky., 
38 S.Ct. 16, 245 U.S. 60, 62 L.Ed. 
149, L.II.A.1918C 210, Ann.Cas. 

1918A 1201. 

Williams v. ‘ Kansas City, Mo., 
Mo., 104 F.Supp. 848, affirmed Kan¬ 
sas City,,Mo. V. Williams, 205 F. 
2d 47, certiorari denied City of 
Kansas City,’ Mo. v. Williams, 74 

S.Ct. 45, 346 U.S. 826, 98 L.Ed. 351. 

10. U.S.—Jones v. Jones, Tenn., 34 
S.Ct. 937, 234 U.S. 615, 58 L.Ed. 
1500. 

12 C. J. p 1172 note 61. 

11. U.S.—Jones v. Jones, supra. 

12. Ga.—Creswill v. Grand Lodg'e K. 
P., 67 S.B. 188, 133 Ga, 837, 134 
Am.S.R. 231, 18 Ann.Cas. 453. 

Reg-isterlngr as pharmacists 

Statute prohibiting aliens from 
registering as pharmacists, as ap¬ 
plied to Japanese, is not invalid as 
palpably arbitrary and abuse of po¬ 
lice power and denying equal protec¬ 
tion 'of the laws, where legislation' 
was enacted for protection 6f public 
health, safety, and general welfare, 
and object, and means adopted were 
reasonably related. 

Cal.—Sashihara v. State Board of 
Pharmacy, 46 P.2d 804, 9 Cai.App. 
2d 663. 

Voters’ registration act held not to 
deny citizens equal protection of the 
law. 

Ga—Franklin v. Harper, 55 S.E.2d 
221, 205 Ga. 779, appeal dismissed 
70 S.Ct. 804, 339 U.S. 946, 94 L.Ed. 
1361. 

13. Ga.—Harden v. City of Atlanta, 
93 S.B. 401, 147 Ga. 248, " 

La—Tyler v. Harmon, 104 So. 200, 
158 La,, 439. 

Bights subseqtuently acqtil:|:ed 

A.n,, ordnance making It unlawful 
for any wjiite person, to occupy as 
-a resid^ce building on. .any. 


street on which a greater number of 
houses are occupied as residences by 
colored people than by white people, 
and vice versa, is constitutional in 
so far as it applies to persons whose 
rights as owners or tenants are ac¬ 
quired since the passage of the ordi¬ 
nance. 

Va.—Hopkins v. Richmond, 86 S.E. 
139, 117 Va. 692. 

14. U.S.—Powell V. Utz, D.C.Wash., 

87 F.Supp. 811—^Kerr v. Enoch 
Pratt Free Library of Baltimore 
City, D.CMd., 54 F.Supp. 614, re¬ 
versed on other grounds, C.C.A., 149 
F.2d 212, certiorari denied 66 S.Ct. 
26, 326 U.S. 721, 90 L.Ed. 427. 

Cal.—James v. Marinship Corp., 155 
P.2d 329, 25 Cal.2d 721, 160 A.L.Ri 
900. 

D.C.—National Federation of Railway 
Workers v. National Mediation 
Board, 110 F.2d 529, 71 App.D.C. 
266, certiorari denied 60 S.Ct. 975, 
310 U.S. 628, 84 L.Ed. 1399. 

La.—Modern Amusements v. New 
Orleans Public Service, 165 So. 
137, 183 La, 898. 

N.J.—^Lion's Head Lake v. Brze- 
zinski, 43 A.2d 729, 23 N.XMisc. 
290. 

N.Y.—Kemp v. Rubin, 69 N.T.S.2d 
680, 188 Misc. 310, affirmed 75 N. 

T.S.2d 768, 273 App.Div. 789, re¬ 
versed on other grounds 81 N.B.2d 
325, 298 N.T. 590. 

Tax exemption and power of emi¬ 
nent domain given to a private or¬ 
ganization does not subject the or¬ 
ganization to the' restraints of the 
equal protection clause. 

N.Y.—^Dorsey v. Stuyvesant Town 
Corp., 87 N.E.2d 541, 299 N.Y. 512, 
14 A.L.R.2d 133, certiorari denied 
70 S.Ct: 1019, 339 U.S. 981, 94 L.Ed. 
1385. 

. Provision of contract for purchase 
of burial lot in private cemetery t^at 
burial privileges accrued bply ',to 
members of Cat^casian race was not 
void as being violative of equal .pro; 
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tection clauses of. either federal or 
state constitutions. 
lowa-^Rice v. Sioux City Memorial 
Park Cemetery, 60 N.W.2d 110, 245 
Iowa 147, affirmed 75 S.Ct. 122, 348 

U.S. 880, 99 L.Ed. 693. 

15- U.S.—Shelley v. Kraemer, Mich. 
& Mo., 68 S.Ct. 836, 334 U.S. 1, 92 
L.Ed. 1161, 3 A.L.R.2d 441—Corri¬ 
gan V. Buckley, App., D.C., 46 S.Ct 
521, 271 U.S. 323, 70 L.Ed. 969. 

Ala.—^Wyatt v. Adair, 110 So. 801, 215 
Ala. 363. 

Cal.—Los Angeles Inv. Co. v. Gary, 
186 P. 596, 181 Cal. 680, 9 A.L.R. 
115. 

D.C.—Edwards v. West Woodridge 
Theater Co., 65 P.2d 624, 60 App.D. 
C. 362. 

Ga.—Dooley v. Savannah Bank & 
Trust Co., 34 S.E.2d 522, 199 Ga. 
353. 

Ky.—Uhited Co-op. Realty Co. v. 
Hawkins, 108 S.W.2d‘507, 269 Ky. 
563. 

Md.—Meade v. Dennistone, 196 A. 
330. 

Mich—Phillips V. Naff, 62 N.W.2d 
158, 332 Micli. 389—Mrsa v. Reyn¬ 
olds, 27 N.W.2d 40, 317 Mich 632. 
Mo.—Thornhill v. Herdt, App., 130 S. 
W.2d 175. ^ 

N.J.—Rich V. Jones, Ch, 69 A.2d 839, 
142 N.J.Eq. 215. 

, Lion’s Head Lake v. Brzezinski, 
43 A.2d 729, 23 N.J.Misc. 290. 
N.Y.—Kemp v. Rubin, 69 N.Y. S. 2d 
680, 188i Misc. 310, affirmed 75 N.Y. 
S.2d 768, 273 App.Div. 789, revers¬ 
ed on other grounds 81 N.E.2d 326, 
298 N.Y. ^90—^Ridgway v. Cock- 
bum, 296 'N.Y.S. 936, 163 Misc. 611. 
Dury V. Neely, 69 N.Y.S.2d ^,77, - 
Okl.-r^Correll v. Earley, 237 P.2d.l017, 
205' Okl. 366—Hawkins v. W^ayi^9> 
179 P.2d 138, 198 Okl. 400—Hems- 
ley V. Hough, 157 P,.2d 182, 195 
Okl. 298—Lyons v. Wallen, 133' P. 
2d 555, 191 Okl. 567. ; 

Wis.—Doherty v. Rice, 3 N.W.2d 734, 
240 Wis. 389. , • 
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the purpose of suet covenant or agreement is ef¬ 
fectuated by voluntary adherence to its terms there 
has been no action by the state and the equal pro¬ 
tection clause has not been violated.15.5 However, 
enforcement of such restrictive covenants on agree¬ 
ments by state courts constitutes state action barred 
by the constitutional mandate.^^-io The action of a 
state court in awarding damages for breach of such 


CONSTITUTIONAL LAW § 538 

covenant or agreement is just as much state action 
as enforcement in equity.'l5*is The fact that the 
person against whom enforcement is sought is not 
of the race or color discriminated against does not 
preclude reliance on invasion of the rights of others 
in defense of the action.^^-^O While it has been 
broadly stated that no state sanction, direct or in-* 
direct, can constitutionally be imposed for the breach 


15.5 XJ.S.—Barrows v. Jackson, Cal., 
73 S.Ct. 1031, 346 U.S. 249, 97 L. 
Ed. 1586, rehearing* denied 74 S.Ct. 
19, 346 U.S. 841, 98 L.Ed. 361— 
Shelley v. Kraemer, Mich. & Mo., 
68 S.Ct. 836, 334 U.S. 1, 92 L.Ed. 
1161, 3 A..L.R.2d 441. 

Ill. —Toyey v. Levy, 82 N-E.2d 441, 
401 Ill. 393. 

—^Phillips V. Naff, 52 N.W.2d 
158, 332 Mich. 389. 

jq-.j. — ^Rich V. Jones, Ch., 59 A.2d 839, 
142 N.J.Ea. 215. 

Okl.—Correll v. Earley, 237 P.2d 1017, 
205 Okl. 366. 

15.10 U.S.—^Barrows v. Jackson, 
Cal., 73 S.Ct. 1031, 346 U.S. 249, 
97 L.Ed. 1586, rehearing denied 74 
S.Ct 19, 346 U.S. 841, 98 L.Ed. 
361—Shelley-v. Kraemer,. Mich. & 
Mo., 68 S.Ct 836, 334 U.S. 1, 92 
L,Ed. 1161,1 3 A.L.R.2d 441. 

Cal.—rColeman v. Stewart, 204 P.2d 
7, 33 Cal.2d 703—^Ex parte Laws, 
193 P.2d 744, 31 Cal.2d 846—Davis 
V. Carter, 193 P.2d 744, 31 Cal.2d 
870—Cassell et al. v. Hickerson, 
193 P.2d 743, 31 Cal.2d 869—^Cum- 
ings V. Hokr, 193 P.2d 742, 31 Cal. 
2d 844. 

Matthews v. Andrade, 198 P.2d 
66, 87 Cal.App.2d 906. 

Ill.—Tcivey v. Levy, 82 N'.E.2d 441, 
401 Ill.. 393. 

Iowa.—^Rice v. Sioux City Memorial 
Park Cemetery, Iowa, 60 N.W.2d 
110, 245 Iowa 147, affirmed 75 S.Ct. 
122, 348 U.SJ 880, 99 L.Ed. 693. 

Md.—Goetz V. Smith, 62 A.2d 602, 191 
Md. 707, certiorari denied Phillips 
V. Saunders, 69 S.Ct 938, 336 U.S. 
967, 93 L.Ed. 1118. 

Mich.—Phillips v. Naff, 52 N.W.2d 
158, 332 Mich. 389. 

Mo.—Weiss V. Leaon, 225 S.W.2d 127, 
359 Mo. 1054—Kraemer v. Shelley, 
214 S.W.2d 525, 358 Mo. 364—Woy- 
tus y. Winkler, 212 S.W.2d 411, 357 
Mo. 1082. 

N.J.—Rich v. Jones, 59 A.2d.839, 142 
N.J.Eq. 215. 

N.Y.—Kemp v. Rubin, 81 N.E.2d 326, 
298 N.Y. 590. 

Okl.—Correll v. Earley, 237 P.2d 1017, 
205 Okl. 366. 

Pa,—Alexander v. Geiger, 87 Pa.Dist 
& Co. 472. ' . 

Tex.—Clifton ^ vl Puente, Civ.App., 
218 S.W.2d ^2, refused no revers¬ 
ible error. ■ ’ ‘ . 

16AC.J.S.—30 


Before the supreme court decisions 

cited in support of the text there was 
authority to the contrary. 

CaL—Stone v. Jones, 152 P.2d 19, 
66 Cal.App.2d 264. 

Mich.—Malicke v. Milan, 30 N.W.2d 
440, 320 Mich. 65, 4 A.L.R.2d 1412, 
rehearing denied 32 N.W.2d 353, 320 
Mich. 65, 4 A.L.R.2d 1412—North¬ 
west Civic Ass’n v. Sheldon, 27 N. 
W.2d 36, 317 Mich. 416, 4 A.L.R.2d 
1359. 

Enforcement^ against white persons 

State court enforcement of restric¬ 
tive covenants which have as their 
purpose the exclusion of persons of 
designated race or color from owner¬ 
ship or occupancy of real property 
could not be justified on ground that 
there was no denial of equal protec¬ 
tion of laws because state courts 
stand ready to enforce restrictive 
covenants excluding white persons 
from ownership or occupancy of 
property covered by such agree¬ 
ments. 

U.S.—Shelley v. Kraemer, Mich. & 
Mo„ 68 S.Ct. 836, 334 U.S. 1, 92 L. 
Ed, 1161, 3 A.L.R.2d 441. 

Denial of relief to purchaser is state 
action 

For state court to deny purchaser 
of Mexican descent judgment on his 
crbss-action for title and possession 
of realty as against subsequent gran¬ 
tee from owner of reversion under 
forfeiture clause in deed containing 
restrictive covenant against sale or 
lease to persons of Mexican descent 
would constitute state action in rec¬ 
ognition and enforcement of restric¬ 
tive covenant in, violation of equal 
protection of laws clause, even 
though subsequent grantee was in 
.possession of the realty. 

Tex.—Clifton v. Puente, Civ.App., 218 
S,W.2d 272, refused no reversible 
error. 

Parties not denied equal protection 
by refusal 

(1) Denial of access to state courts 
to enforce restrictive covenants 
which have for their purpose ex¬ 
clusion of persons of designated race 
or color from ownership or occu¬ 
pancy of real property does not deny 
property owners who are parties to 
restrictive agreement equal protec¬ 
tion of laws, since the constitution 
confers ‘ on no individual the right 
to demand action .by state which re- 

465,' 


suits in denial of equal protection of 
laws to other individuals. 

U.S.—Shelley v. Kraemer, Mich. & 
Mo., 68 S.Ct. 836, 334 U.S. 1, 92 
L.Ed. 1161, 3 A.L.R.2d 441. 

Okl.—Correll v. Earley, 237 P.2d 1017, 
205 Okl. 366. 

(2) So, refusal of state court td 
grant relief against covenantor for. 
breach of restrictive covenant did 
not constitute denial to plaintiff co-. 
covenantors of their rights to ^qual 
protection of the laws. 

U.S.—Barrows v. Jackson, Cal., 73 S, 
Ct. 1031, 346 U.S. 249, 97 L.Ed. 1586,’ 
rehearing denied 74 S.Ct. 19, 3.4^, U. 
S. 841, 98 L.Ed. 361. 

Buie Inapplicable 

In action to recover broker’s com-i 
mission under listing agreement by- 
broker, who had obtained purchaser, 
for vendor's property, stated that he. 
could not participate in transaction 
without approval of real estate board, 
because prospective purchaser was 
a Negro, and returned earnest money 
to purchaser, the rule stated in the, 
text was not applicable. 

Utah.—Gaddis Inv. Co. v. Morrison, 
278 P.2d 284, 3 Utah 2d 43. 

15.15 U.S.—^Barrows v. Jackson, 

Cal., 73 S.Ct. 1031, 346 U.S. 249,' 
97 L.Ed. 1586, rehearing denied 
74 S.Ct. 19, 346 U.S. 841, 98 L.Ed. 
361. 

Mich.—Phillips v. Naff-, 52 N.W.2d 
158, 332 Mich. 389. 

Okl.—Correll v. Earley, 237 P.2d 1017, 
205 Okl. 366. 

Before the supreme court decision 
cited in support of the text there 
was authority to the contrary. 

Mo.—^Weiss V. Leaon, 225 S.W.2d' 

127, 359 Mo. 1054. 

Xiien. for damages 

Action by state court enforcing ra¬ 
cially restrictive covenants by can¬ 
cellation of deeds to members of- 
race sought to be excluded and im¬ 
pression of a lien on the realty for 
damages resulting from breach of- 
such covenants would be violative of 
constitutional inhibition against de¬ 
nial of equal protection of the laws. 
Okl.—Correll v. Earley, 237 P.2 4 

1017, 205 Okl. 366. 

15.20 U.S.—Barrows v. Jackson, Cal., 
73 S.Ct. 1031, 346 U.S. 249, 97 L.Ed.’ 
158,6, rehearing denied 74 S.Ct. 19, 
346 U.S.^ 84i, 98 L.Ed. 361. 
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of such covenant or agreement,it has been held 
that such a covenant or agreement may be relied on 
as a defense to an action for damages for racial 
discrimination.i^-SO Further, there is authority per¬ 
mitting recovery of compensatory and punitive dam¬ 
ages against persons bound by such covenant or 
agreement who conspire together to violate the 
covenant or agreement for the intended purpose of ‘ 
doing damage to the covenantee or obligee and his 

propertyA^'^S 

Exclusion frpm primary, A political party may 
bar citizens from membership and the right to vote 
in primary elections of the party on the basis of race 
or color without offending the equal protection, 
clause of the constitution where the primary is not 
an integral part of the election machinery of -the 
state.16 The decisive constitutional question is 
whether the exclusion of participation in primary 
elections is the result of state action or private ac- 
tion.16-5 The United States supreme court has tak-, 
en the view that a political party becomes a state 
agency and barred from racial discrimination in 
primary elections-if the state requires a certain elec¬ 
toral procedure, prescribes a general election bal- ' 
lot made up of party nominees so chosen, and limits 
the choice of the electorate in general elections for 
state offices, practically speaking, to those whose 
names appear on such a bailot>®*^<^ This view is 


contrary to an earlier supreme fcourt decision, and ■ 
some state court decisions which had held that a 
rdsolution of a ,state convention of a political party, 
under power to determine the' qualification o'f'its' 
members, limiting its membership to white citizens,' 
or the action of the managers or executive commit¬ 
tee of such party, in obedience to such resolution, in 
refusing negroes the right to participate in the' 
party’s primary was not “state action” and, there¬ 
fore, was not in .violation of the equal protection " 
clause, notwithstanding the primary was regulated' 
by statute,^'^ and notwithstanding the national or- ' 
ganizatjon of such jparty had not excluded negroes , 
from membership and the supreme court ex¬ 
pressly overruled its ’ earlier decision in* this re- ; 
spect.iS-5 This action may also cast some doubt on ‘ 
the authority,of the earlier decision in holding that ' 
the equal protection clause is not vip.kted by, the 
provisions of a state constitution, guaranteeing to 
citizens the liberty of forming political associations,, 
by reason of their failure to forbid political organ¬ 
izations from, making racial or color qualifications 
for membership. However this may be, it is, es-, 
tablish'ed that the equal protection clause is violated 
by a statute which, either directly Or indirectly,..dis- 
qualifi.es or authorizes a political party to disqualify 
persons from voting at primaries on the basis of ' 
race or color. 20 . Thus, where the state convention or ' 


15.25 Cal.—^Barrows v. Jackson, 247 
P.2d 99, 112 CaLApp.2d 534, affirm¬ 
ed 73 S.Ct. 1031, 345 U.S. 249, 

97 L.Ed. 1586, rehearing denied 74 
S.Ct. 19, 346 U.S. 841, 98 L.Ed. 361. 
Any recognition of a racial restric¬ 
tive covenant in an action in a state' 
court constitutes state action. 

Cal.—Barrows v. Jackson, 247 P.2d 
99, 112’ Cal.App.2d 534, affirmed 73 
S.Ct. 1031, 345 U.S. 249, 97 L.Ed. 
1586, rehearing denied 74 S.'Ct. 19, 
346 U.S. 841, 98 L.Ed. 361. 

15.30 Iowa.—Rice v. Sioux City 
Memorial Park Cemetery, 60 N.W. 
2d 110, 245 Iowa 147, affirmed 75 
S.Ct. 122, 348 U.S. 880, 99 L.^d. 
693. 

Failtire to permit hxirial 
Action of court in permitting pri¬ 
vate cemetery to rely, in action 
against it for damages for failure 
to permit burial of non-Caucasian 
in the cemetery, on provision in con¬ 
tract of purchase of burial lot that 
burial privileges should accrue only 
to members of Caucasian race, was 
not prohibited by equal privilege and 
protection clauses of federal Con¬ 
stitution. " ' 

Iowa.—Rice v. Sioux City Memorial 
Park; Cemetery, supra. 

15.35 Okl.—Correll v. Earley, 237 P. 
2d 1017, 205 Okl. 366. 


16. U.S.—Chandler v. Neff, D.C.Tex., 

298 F. 515. ' • ■ 

Ga,—Cox V. Peters^ 67 S.E.2d 579, 
208 Ga.App. 498, appeal disrnissed 
72 S.Ct. 559, 342 U.S. 936, 96 L. 
Ed. 697, rehearing denied 72 S.iCt. 
675, 343 U.S. 921, 96 L.Ed. 1334. 
Denial, abridgment,'* or discrimina¬ 
tion with respect to voting in elec¬ 
tions because of race as violating 
Fifteenth Amendment of federal 
Constitution see Elections § 8. 

16.5 U.S.—Smith v. Allwright, Tex., 
64 S.Ct'. 737, 321 U.S. 649, 88 L.Ed. 
987, 151 A.L.R, 1110, rehearing de¬ 
nied 64 S.Ct 1052, 322 US. 769, 
88 L.Ed. 1594. 

16.10 U.S.—Smith v. Allwright, su¬ 
pra. ' ' 

17. U.S.—Grovey v. Townsend, Tex., 

' 65 S.Ct. 622, 295 US. 45, 97 A.L.R. 

680, 79 L.Ed. 1292. 

Tex.—County Democratic Executive 
Committee in and for Bexar Coun¬ 
ty V. Booker, Civ.App., 53 S.W.2d 
123—White v. Lubbock, Civ.App., 
30 S.W.2d 722. ' 

Not agency of state 

The state convention or executive 
committee, in such a case, is not sin 
instrumentality or agency of the 
state so as to fender its action, lim¬ 
iting its membership to white citi¬ 
zens and excluding negroes from 
primafies an unlawful discrimination. 


US.—Grovey v.. Townsend, Tek., 55 
S.Ct. 622, 296 U.S. ,45,‘97 -A.L.R. 
680, 79 L.Ed. 1292. 

Drake v. Executive Committee of 
Democratic Party for City of 
Houston, D.C.Tex.; 2 F.Subp. '486. 

18. US.—Grovey v. Townsend, Tex., 

65 S.Ct. 622, 295 U.S. 46, 97 A.L.R. 
680, 79 L.Ed. T292. ’ ‘ 

18.5 US.—Smith v. Allwright, Tex.,' 

64 S.Ct 757, 321 US. 649, 88 L.Ed.' 
987,, 151 A.L.R. 1110, rehearing 'de¬ 
nied 64 S.Ct 1052, 322 U.S. 769, ■ 
88 L.Ed. 1594. 

19. U.S.—Grovey v. Townsend, Tex,, 

65 S.Ct 622, 295 US,'45, 97 A,L.R. 
680, 79 L.Edv 1292. 

20. US.—Smith V. Allwright Tex., . 

64 S.'Ct 757, 321 U.S. 649, 88 L.Ed. 
987, 151 A.L.R. HID, rehearing ' 

denied 64, SUt 1052, 322 US. 769, 

88 L.Ed. 1594. ' 1 ' ’ 

Adams v. Terry, C.ATex.‘, 193 F. 
2 d 600, reversed on other grouhds ^ 

^ 73 S.Ct 809, 345 US. 461, 97 L.Ed. 
1152, rehearing denied 73 S.Ct 1128, 
346 US. 1003, 97 L.Ed. 1408—Bliley ‘ 
V. West C;C.A.Va., 42 Fc2d lOL . 

Elmore v. Rice, D.C.S.C., T2 .I\ 
'Supp. .516, affirmed, C.C.A., Rice v. , 
Elmore, 165 F.^d 387, certiorari de¬ 
nied 68 S.Ct‘'903;‘333 Xt.S. 873. 
L.Ed. 1151. 
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executive committee derives its .powers froin state 
laws, it becomes to that extent an agency of the 
state and must act in submission to the constitutional 
mandate of equality;2i Even though there are no 
state laws pertaining to the conduct of primary elec¬ 
tions as such, and primary elections are held under 
party rules, where the general election law gives 
effect to what is done in the primary and makes it 
just as much a part of the election machinery of 
the state as if it were regulated by law, it has been 
held that party officials are election officers of the 
state de facto, if not de jure, and as such must ob¬ 
serve the limitations of the equal protection 
clause.21-5 

A statute barring discrimination, on the basis of 
race, color, or creed by labor unions is not vulner¬ 
able to attack by the labor unions affected as denying 
them equal protection of the laws.2i-io 

§ 539. - Competency of Witnesses 

Statutes affecting the competency of witnesses on 
the basis of the race of the witness have been held not 
to violate the equal protection clause. 


An^actpf congress requiring,Chinese aliens seek¬ 
ing admission to the United States, or, having been 
admitted, seeking to remain, to establish certain 
material facts by the testimony of witnesses who are 
not Chinese has been held not to violate the consti¬ 
tutional guaranty of equal rights and equal laws ,22 
and a state statute providing that no Indian, Mon¬ 
golian, or Chinese shall be permitted to give evi¬ 
dence in favor of, or against, any white man has 
been held not to deny equal protection of the laws 
to persons of the races discriminated against.23 

§ 540. - Constitution of Juries 

The exclusion of persons from jury service by any 
method or system, ingenious or ingenuous,, solely because 
of race, color, class, or condition constitutes a denial 
of equal protection of the laws,, and evidence that a jury 
plan operates as always to result in the complete and 
long.continued exclusion of any representative at all 
from a large racial group is sufficient to establish a 
prima facie case of racial discrimination. 

The exclusion of a state of persons from grand 
jury service or petit jury service, atieast in criminal 
proceedings, solely because of race or color, 24 or 


Xn Texas J 

(1> A statute making negroes in¬ 
eligible to participate’ in a primary 
election is unconstitutional .as de¬ 
priving them of the equal protection 
of the law. 

U.S.—Nixon V. Herndon, Tex., 47 S.Ct. 
446, 273 U.S. 536, 71 L.Ed. 759.' 

(2) An earlier case held the con¬ 
trary. ' 

U.S.—Chandler v. Neff, D.C.Tex., 298 
P. 515. 

21. U.S.—-White V. County Democra¬ 
tic Executive Committee, of Har¬ 
ris County, D.C.Tex., 60 F.2d 973. 

21,5 XJ.S.—Rice V. Elmore, C.C.A.S. 
C., 165 P.2d 387, certiorari denied 
68 S.Ct. 905, 333 U.S. 876, 92 L.Ed. 
1151. ' 

Brown v. Baskin, D.C.S.C., 78 F. 
Supp. 933. 

Oath to support segregation invalid 

The requirement by ,a political par-, 
ty as a prerequisite to voting that 
voter take an oath that he under¬ 
stands and believes in and will sup¬ 
port social, religious, and education¬ 
al separation of races, that he be¬ 
lieves in principles of state's rights, 
and he is opposed to the fair employ¬ 
ment practices law, is invalid- as a 
disregard of right of American citi¬ 
zens to exercise their own views and 
opinions in the'choice of representa¬ 
tives in their'national government. 

U.S.—^Brown v. Baskin, suprat.. 

21.10 U.S.—^Railway Mail Ass’n v. 

Corsi, N.T., 6f ..S’Ct. U83, 326 U.S. 

. 88, 89 L.Ed. 2072. 

' ' .7 . '; a \ ' ' ; 7 

2 ^. U.S.— m Sing v: U. a, N.T.; ‘21 


. S;Ct 449, 180 U.S. 486, 45 L.Ed. 
634. . 

12 C.J. P 1172 note 55. 

Race or color as affecting compe¬ 
tency as witness in general see the 
. • C.J.S. title Witnesses § 56, also 
70 C.J. p 91 notes 82-91. 

23. Cal.-^People v. Brady, 40 Cal. 
198, 6 Am.R. 604. 

The better opinion, it has been 
said, would seem to be that such a 
discrimination solely on the ground 
of race ' constitutes a denial of the 
equal protection of the layrs. 

Cal.—People v. Washington, 36 Cal. 
668, overruled People v, Brady, 40 
Cal. 198, 6 Am.R. 604. 

12 C.J. p 1173 note 57. 

24, U.S.—^Hernandez v. State of Tex¬ 

as, 74 S.Ct. 667, 347 U.S.. 475, 98 
L.Ed. 866—^Avery v. State of Geor¬ 
gia,. 73 S.Ct. 891, 346 U.S. 559, 97 
L.Ed. 1244, conformed to 76 S.E.2d 
620, 209 Ga. 881—^Brown v. Allen,! 
N.C., 73 S.Ct. 397, 344 U.S. 443, 97 [ 
L.Ed. 469, rehearing denied Speller 
V. Allen, 73 S.Ct. 827, 345 U.S. 946, 
97 L.Ed. 1370, and Brown v, Allen, 
73 S.Ct. ^27, 345 U.S, 946, 97 L.Ed. 
1370—Daniels v. Alleu, 73 S.Ct. 397, 
344 U.S. 443, 97 L.Ed. 469, rehear¬ 
ing denied 73 S.Ct. 827, 345 U.S. 
946, 97 L.Ed. 1370—Daniels v. Al¬ 
len. 73 S.Ct 437, 344 U.S. 443, 9,7 L. 
Ed. ,469—Patton .v. State of ! 

68 S.Ct 18'4, 332 XJ.S, 463, 92 L.Ed. 
76, 1 A.L.R.2d 1280, niandate con¬ 
formed to 33 So.2d 456,' 203 Miss. 
.265—^Akins v. State^vrof .Texas, 65 
S.Ct 1276, 325 U.S. ,39?, 89, I^Ed. 
1692, rehjearing denied ,66 S,Ct 86, 

: 326 U.S. 806, ,90 L.Ed. 491-^Hill 

467 


V. Texas, 62 S.Ct 1159, 316 U.S. 
400. 86 L.Ed. 1559—Smith v. State 
of Texas, 61 S.Ct 164, 311 U.S. 128, 
85 L.Ed. 84, conformed to 147 S.W. 
2d 1118, 140 Tex.Cr. 565—Pierre v. 
^State of Louisiana, 59 S.Ct 636, 306 

U. S. 354, 83 L.Ed. 757—Hollins 

V. State of Oklahoma, Okl., 55 S. 
Ct 784, 295 U.S. 394, 79 L.Ed. 1500 
—Norris v. State of Alabama, Ala., 
55 S.Ct 579, 294 U.S. 587, 79 L.Ed. 
1074. 

U. S. ex rel. Jackson v. Brady, 
C.C.A.Md., 133 P.2d 476, certiorari 
denied 63 S.Ct 1029, 319 U.S. 746, 
87 L.Ed. 1702, rehearing denied 63 
, S.Ct 1315, 319 U.S. 784, 87 L.Ed. 
1727—Carruthers v. Reed, C.C.A. 
Ark., 102 F.2d 933, certiorari denied 
69 S.Ct 1047. 307 U.S. 643, S3 
L.Ed. 1523. 

Ex parte Caesar, D.C.Tex, 27 F. 
Supp. 690. 

Ala.—^Norris v. State, 156 So. 556, 
229 Ala. 226, reversed on other 
grounds 55 S.Ct 579, 294 U.S. 587, 
79'L.Ed. 1074. 

Arlp.—Maxwell v. State, 232 S.W.2d 
982, 217 Ark. 691—Bone v. State, 
12p’S.W.2d 240, 198 Ark. 519—Ware 
V. State, 226 S.W. 626, 146 Ark. 
321. 

Fla.—State v. Lewis, 11 So. 2d 337, 

, 152 Fla. 178. 

Ga.—Crumb v. State, 54 S.E.2d 639, 
205 Ga. 547, followed in 54 S.E.2d 
642, 205, pa. 552—Smith v. Balk- 
corn^ 54 S.E.2d 272, 205 Ga. 408. 

Ind.—^Dixon v. State, 67 N.E.2d 138, 
224 Ind. ,327—;Swain v. State, 18 N. 
E.2d 921, 215 Ind. 259, certiorari 
denied Swain .v. State of Indiana, 
53jS.Ct 791, 306 U.S. 660, 83 L.Ed. 
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because of class or condition,25 or occupation,26 
constitutes a violation of the constitutional guaranty 
.of equal protection of the laws. This does not mean 
that a jury must be composed of persons of each 


race in proportion to their respective numbers as 
citizens,27 or in proportion to their eligibility for 
jury 'service;2 7.'6 nor does the guaranty of equal 
protection of the laws give a negro or other person 


1057, rehearing denied 59 S.Ct. 834, 
307 U.S. 650, 83 L.Ed. 1529. 

Ky.—Gilchrist v. Commonwealth, 223 
S.W.2d 880, 311 Ky. 230—Hale v. 
Commonwealth, 108 S.W.2d 716, 
269 Ky. 743, reversed on other 
grounds 58 S.Ct. 753, 303 U.S. 613, 
82 L.Ed. 1050. 

La.—State v. Perkins, 31 So. 2d 188, 
211 La. 993—State v. Uorsey, 22 
So.2d 273, 207 La. 928—State v. 
Pierre, 180 So. 630, 189 La. 764, re¬ 
versed on other grounds 59 S.Ct. 
536, 306 U.S. 354, 83 L.Ed. 757— 
State V. Gill, 172 So. 412, 186 La. 
339, certiorari denied Gill v. State 
of Louisiana, 57 S.Ct. 782, 801 U.S. 
685, 81 L.Ed. 1343. 

Minn.—State v. County Board of 
Renville County, 213 NT.W. 545, 171 
Minn. 177, 52 A.L.R. 916. 

Miss.—McGee v. State, 33 So.2d 843, 
203 Miss. 592—Patton v. State, 29 
So.2d 96, 201 Miss. 410, reversed 
on other grounds 68 S.Ct. 184, 332 
U.S. 463, 92 L.Ed. 76, 1 A.L.R. 

1286, mandate conformed to 33 So. 
2d 456, 203 Miss. 265. 

Mo,—State v. Logan, 111 S.W.2d 110, 
341 Mo. 1164. 

N.C.—State v. Brown, 63 S.E.2d 99, 
233 N.tC. 202, certiorari denied 
Brown v. State of North Carolina, 

71 S.Ct. 997, 341 U.S. 943, 95 L. 
Ed. 1369—State v. Speller, 47 S.E. 
2d 537, 229 N.C. 67—State v. Walls, 
191 S.E. 232, 211 N.C. 487, appeal 
dismissed Walls v. State of North 
Carolina, 5 8 S.Ct. 18, 302 U.S. 635, 
82 L.Ed. 494. 

Ohio.—Fields v. State, 4 Ohio N.P., 
N.S., 401. 

Okl.— Corpus Juris cited in State v. 
Albritton, 224 P. 511, 513, 98 Okl. 
158—Dixon v. State, 206 P.2d 231, 
89 Okl.Cr. 205—tiolland v. State, 
Cr., 67 P.2d 58—Carrick v. State, 
274 P. 896, 41 Okl.Cr. 336—Brus- 
ter V. State, 266 P. 486, 40 Okl.Cr.' 

25. 

Pa.—Commonwealth ex rel. v. Thom¬ 
as, 50 Pa.Dist. & Co. 626, 26 West. 
L.J. 187. 

S.C.—State V. Grant, 19 S.E.2d 638, 
199 S.C. 412, certiorari denied 62 
S.Ct. 942, 316 U.S. 662, 86 L.Ed. 
1739. 

Tex.—Preston v. State, 242 S.W.2d 
436, 157 Tex.Cr. 228, certiorari de¬ 
nied Preston v. State of Tex., 72 
S.Ct. 649, 343 U.S. 917, 96 L.Ed. i 
1331, order vacated on rehearing 

72 S.Ct. 772, 343 U.S. 933, 96 L.Ed. 

1341—Weems v. State, 185 S.W.2d 
431, 148 Tex.Cr. 154—Juarez v. 

State, 277 S.W. 1091, 102 Tex.Cr. 
297. ■ , 

Va.—Bailey v. Commonwealth, 62 S. 
E.2d 28, 191 Va. 610—Clark v. Com¬ 


monwealth, 189 S.E. 143, 167 Va., 
472. 

W.Va.—State v. Frazier, 140 S.E. 324, 
104 W.Va. 480—State v. Young, 97 
S.E. 13'4, 82 W.Va. 714—Corpus. Ju¬ 
ris cited in State v. Cook, 95 S.E. 
792, 794, 8l W.Va. 686. 

12 IC.J. p 1173 note 59. 

Constitution of juries generally, see 
Juries § 6. 

Discrimination by reason of sex see 
infra § 544. 

Protection under civil rights statutes 
see Civil Rights § 5. 

“The Fourteenth Amendment con- 
templates no other restriction on the 
power of the state to prescribe the 
qualifications of jurors, except to in¬ 
hibit a disqualification on account of 
race or color.’* 

Ky.—Owens v. Commonwealth, 222 
S.W. 524, 525, 188 Ky. 498. 

• Negroes and “whites” not only ones 

protected 

(1) Negroes and “whites” are not 
the 'only two classes to which pro¬ 
tection extends, but other racial 
groups in a community may be in¬ 
cluded, depending on whether it can 
be factually established that such 
a group exists within a community, 
and the attitude of the particular 
community towards a group alleged¬ 
ly discriminated against is relevant 
as proof showing that such group, 
such as those persons of Mexican 
descent, constitutes a separate class 
distinct from whites therein. 

U.S,—Hernandez v. State of Texas, 
74 S.Ct. 667, 347 U.S. 475, 98 L.Ed. 
866 . 

(2) So, the exclusion of persons of 
Puerto Rican descent may deprive 
a Puerto Rican defendant of equal 
protection of laws. 

U.S.—U. S. ex rel. Leguillou v. Davis,' 
D.C.Virgin Islands, 115 F.Supp. 392, 
reversed on other grounds, C.A., 
2l2 P.2d 681. 

(3) Before the Supreme Court de¬ 
cision cited in the first paragraph 
it was held that the protection af¬ 
forded by the equal protection clause 
against racial discrimination in the 
selectiop of jurors did not cover dis¬ 
crimination against nationality, or 
more specifically those of Mexican, 
Spanish, or Latin-American descent. 
Tex.—^Rogers v. State, 236 S.W.2d 

141, 1'55 Tex.Cr. 423—Salazar v. 
State. 193 S.W.2d 211, 149 Tex.br. 
260—Sanchez v. State, 181 S.W.2d 
87, 147 Tex.Cr. 436. 

25. U.S.—Mamaux v. U. S., C.C.A. 

• Ohio, 264 F. 8;i6. 

Fla.—Richards v: State, 197‘ Soi 772, 
144 Fla.* 177, certiorari dismissed 
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61 S.Ct. 737, 312 US. 662, 85 L.Ed 
1109. 

Ind.—Harrison v. State', 106 N.E.2d 
912, 231 Ind. 147, 32 A.L,R.2d 875. 
Exclusion of class ’ 

( 1 ) The exclusion of a class of per¬ 
sons from jury service on grounds 
other than race or color may deprive 
a defendant who is a member of 
that class of the constitutional guar¬ 
antee of equal protection of the laws. 
U.S.—Hernandez v. State of Texas 

74 S.Ct. 667, 347 US. 475, 98 L.Ed 

866 . 

(2) However, this rule can have no 
application to classes or factions 
more or less fanciful, .bound by no 
restrictions or common loyalties, and 
continually shifting, unless it is con¬ 
clusively shown that verdict was in¬ 
fluenced by discrimination. 

Fla.—Richards v. State, 197 So. 772, 
144 Fla. 177, .certiorari' dismissed 
61 S.Ct. 737, 312 US. 662, 85 L. 
Ed. 1109. 

Attorneys may be excluded 
'.Defendant was not prejudiced by 
action of jury commissioners in exr 
eluding names of attorneys at law 
from jury list, and such action did 
not deny him equal protection of 
law, in light of custom prevailing in 
state of excusing attorneys from 
jury service, and even though no 
statute exempts attorneys at law 
from jury service, because of their 
quasi judicial nature and their rela¬ 
tion to courts in administration of 
justice, they do not constitute such a 
class the exclusion of which would 
deny equal protection of law. 

Ind.—Harrison v. State, 106 ?T.E.2d 
912, 231 Ind. 147, 32 A.L.R.2d 875'. 

26. Minn.—State v. County Board 
of Renville County, 213 N.W. 545, 
171 Minn. 177, 52 A.L.R. 916. 

27. US.—Hernandez v. State of 
Texas, 74 S.Ct 667, 347 US. 476, 
98 L.Ed. 866. 

Fla.—Montgomery v. State, 45 So» 
879, 55 Fla. 97. 

La.—State v. Green,* 60 So.2d 208, 
221 La. 713. 

N.C.— ‘Corpus Juris Secundum cited 
in State v. Speller, 63 S.E.2d 294, 
299, 230 N.C. 345. 

S.C.—State V. Middleton, 36 S.E.2d 
•742, 207 S.C. 478. ■ ' 

Tex.—^Newman v. State, 187 S.W.2d 
659, 148 Tex.Cr. 645, certiorari de¬ 
nied 66 S.Ct 174, 326 US. 772, 90 
L.Ed. 466. 

Va.—Bailey v. Commonwealth, 62 S. 

E.2d 28, 191 VA 510. 

12 C.J. p 1173 note 60.' 

27 5 US.—Hernandez v. State of 
■ Texas, 74 .S.Ct 667, 347 U.S. 
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the right to demand that the grand or trial jury, 
considering his case, shall be composed, wholly or 
in part, of persons of his own race or color,28 or 
class,or of persons of different races or color, 
including his own,28.i0 and accused may not com¬ 
plain of a denial of equal protection merely because 
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the prosecuting attorney peremptorily challenges 
jurors -of the same race as accusedbut the 
requirement of equal protection gives accused a 
right to have the charges against him considered by 
a jury in the selection of which no one has been 


98 L.Ed. 866—Cassell v. State of 
Texas, 70 S.Ct. 629, 339 XJ.S. 282, 
94 L.Ed. 839—^Akins v. State of 
Texas, 65 S.Ct. 1276, 325 U.S. 398, 
89 Lf.Ed. 1692, rehearing denied 
66 S.Ct. 86, 326 U.S. 806, 90 L.Ed. 
491. 

^rk._smith V. State, 238 S.W.2d 
649, 218 Ark. 725. 

—State V. Green, 60 So.2d 208, 221 
La. 713. 

gC,—State V. Middleton, 36 S.E.2d 
*742, 207 S.C. 478. 

Tex.—^Newman v. State, 187 S.W.2d 
659, 148 Tex.Cr. 645, certiorari de¬ 
nied 66 S.Ct. 174, 326 U.S. 772, 90 
L.Ed. 466. 

Ya.—Bailey v. Commonwealth, 62 S. 
E.2d 28, 191 Va. 510. 

28 . U.S.—^Akins v. State of Texas, 
65 S.Ct. 1276, 325 U.S. 398, 89 L. 
Ed. 1692, rehearing denied 66 S. 
Ct. 86, 326 U.S. 806, 90 L.Ed. 491. 

Burroughs v. Sanford, D.C.Ga., 
52 F.Supp. 919. 

Tounge v. U. S., W.Va., 242 F. 
788, 165 C.C.A. 376, certiorari de¬ 
nied 38 S.Ct. 13, 245 U.S. 656, 62 
L.Ed. 633. 

Ala.—^Norris v. State, 156 So. 556, 
229 Ala. 226, reversed on other 
grounds 55 S.Ct. 579, 294 U.S. 587, 
79 L.Ed. 1074. 

Ark.—Maxwell v. State, 232 S.W.2d 
982, 217 Ark. 691—Bone v. State, 
129 S.W.2d 240, 198 Ark. 519. 

Colo.—Honda v. People, 141 P.2d 178, 
111 Colo. 279. 

B.a—Preleau v. U. S., 271 F. 361, 50 
App.D.C. 287, certiorari denied 42 
S.Ct. 47, 257 U.S. 633, 66 L.Ed. 
407. 

Fla.—Baker V, State, 7 So.2d 792, 
150 Fla. 446—^Washington v. State, 
116 So. 470, 95 Fla. 289, certiorari 
denied Washington v. State of 
Florida, 49 S.Ct. 8, 278 U.S. 699. 
73 L.Ed. 528. 

Ga.—Heak v. State. 81 S.E.2d 467, 
210 Ga. 523—Watkins v. State, 33 
S.E.2d 325, 199 Ga. 84- 

Ky.—Owens v. Commonwealth, 222 
S.W. 524, 188 Ky. 498. 

La.—State ■ v. Dorsey, 22 So.2d 273, 
207 La. 928—State v. Anderson, 
20 So,2d 288, 206 La. 986, certio¬ 
rari denied 65 S.Ct. 913, 324 U.S. 
868, 89 L.Ed. 1423—State v. 'Au¬ 
gusta, 7 So.2d 177, 199 La. 896— 
State V. Gill, 172 So. 41,2, 186 La. 
339, certiorari denied Gill v. State 
of Louisiar^, 57 ;S.Ct. 792, 301 U. 
S. 685, 81 L.Ed. 1343. 

Md.—Lee y. State, 161 A. 284, 163 
Md. 56. . , > 


Mo.—State w Logan, 111 S.W.2d 110, 
341 Mo. 1164. ' 

Isr.C.— Miller v. State. 74 S.E.2d 513, 
237 N.C. 29, certiorari denied 73 S. 
Ct. 792, 345 U.S. 930, 97 L.Ed. 
1360—State v. Brown, 63 S.E.2d 
99, 233 N.C. 202, certiorari denied 
Brown v. State of N. C., 71 S.Ct. 
997, 341 U.S. 943, 95 L.Ed. 1369— 
Corpus Juris Secuudum cited in 
State V. Speller, 63 S.E.2d 294, 299, 
230 NT.C. 345. 

Okl.—Dixon v. State, 206 P.2d 231, 
89 Okl.Cr. 205—Carrick v. State, 
274 P. 896, 41 Okl.Cr. 336. 

S.C.—State V. Waitus, 77 S.B.2d 256, 
224 S.C. 12. 

Tex.—^Hernandez v. State, Cr., 251 
S.W.2d 531, reversed on other 
grounds 74 S.Ct. 667, 341 U.S. 475, 
98 L.Ed. 866—Cassell v. State, 216 
S.W.2d 813, 154 Tex.Cr. 648, re¬ 
versed on other grounds 70 S.Ct. 
629, 339 U.S. 282, 94 L.Ed. 839— 
Weems v. State, 185 S.W.2d 431, 
148 Tex.Cr. 154—^Kihg v. State, 
152 S.W.2d 342, 143 Tex.Cr. 27. 
Va.—Bailey v. Com., 62 S.E.2d 28, 
191 Va. 510—Clark v. Common¬ 
wealth, 189 S.E. 143, 167 Va. 472. 
W.Va.—State v. Cook, 96 S.E. 792, 81 
W.Va. 686. 

12 C.J. p 1173 note 61. 

28.5 U.S.—Pay v. People of State 
of N'ew York, 67 S.Ct. 1613, 332 
U.S. 261, 91 L.Ed. 2043, rehearing 
denied 68 S.Ct. 27, 332 U.S. 784, 
92 L.Ed. 367, and Bove v. People 
of State of New York, 68 S.Ct. 28, 
332 U.S. 784, 92 L.Ed. 367. 

I 

23-10 Colo.—^Honda v. People, 141 
P.2d 178, 111 Colo. 279. 

All negro jury 

An order empaneling special grand 
jury, all members of which were ne¬ 
groes, to investigate charge against 
a negro whom it subsequently in¬ 
dicted, was not illegal as depriving 
him of equal protection of the laws. 
Ark.—^Haraway v. State, 159 S.W.2d 
733, 203 Ark. 912, certiorari denied 
Haraway v. State of Arkansas, 63 
S.Ct. 42, 317 U.S. 648, 87 L.Ed. 521. 

In trial of quarter-'breed Indian 
the fact that no Negroes, Greeks or 
Italians were placed on jury list did 
not constitute a denial of equal pro¬ 
tection of the laws to defendant 
Idaho.—State v. Walters, 102 P.2d 
284, 61 Idaho 341. 

28.15 Ga.—Watkins v. State, 33 S. 
E.2d 325, 199 Ga. 81. 
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Mich.—People v. Ryckman, 12 N.W. 
2d 487, 307 Mich. 631—People v. 
Roxborough, 12 N.W.2d 466, 307 

Mich. 575, certiorari denied Rox¬ 
borough V. People, 65 S.Ct. 80, 323 
U.S. 749, 89 L.Ed. 600, rehearing 
denied 65 S.Ct 127, 323 U.S. 815, 
89 L.Ed. 648. 

Mo.—State V. Logan, 126 S.W.2d 256, 
344 Mo. 351, 122 A.L.R. 417. 

12 C.J. p 1173 note 61 [c]. 

^‘The reason counsel may have for 
exercising peremptory challenges is 
immaterial. This right has been 
granted by law, and it may be exer¬ 
cised in any manner deemed expe¬ 
dient, and such action does not vio¬ 
late any of the constitutional rights 
of an accused. If appellant’s argu¬ 
ment [that prosecuting attorney's 
action in peremptorily challenging 
every . negro on the jury panel 
amounts to a denial of equal pro¬ 
tection to negro accused] is carried 
to its logical conclusion, it would do 
away with the basic attribute of 
the peremptory challenge, because, if 
such argument is accepted in all 
cases involving defendants of the 
negro race, the prosecutor, upon chal¬ 
lenging prospective jurors of that 
race, would either have to assign a 
cause for such challenge or take 
the risk of a new trial being grant¬ 
ed on the ground that he discrimi¬ 
nated because of color; as a result 
no one could safely peremptorily 
challenge a juror where the defend¬ 
ant was of the same race as the jur¬ 
or." 

Mich.—People v. Roxborough, 12 N 
W.2d 466, 473, 307 Mich, 575, cer¬ 
tiorari denied Roxborough v. Peo¬ 
ple, 65 S.Ct. 80, 323 U.S. 749, 89 
L.Ed. 600, rehearing denied 65 S. 
Ct. 127, 323 U.S. 815, 89 L.Ed. 648. 
Exercise of peremptory challenge 
in order to prevent mixed jury does 
not amount to denial of equal pro¬ 
tection. 

Ga.—Watkins v. State, 33 S.E.2d 325, 
199 Ga. 81. 

Over twenty-five year period 

Fact that no negro juror had ever 
served on jury doing incumbency of 
solicitor general, extending over a 
period of ■ more than twenty-five 
years, even though some had been 
drawn, because all those drawn had 
been excused by the exercise of per¬ 
emptory challenges. by solicitor gen¬ 
eral did not establish denial of equal 
protection of law to a negro defend¬ 
ant. 

Ga.—^Watkins v. State, supra. 
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included^S-^o or excltided^^ because of his race or 
color, and it precludes systematic exclusion,^9.5 or 
proportional limitation,29.io of a particular race or 
group shown to exist as a separate class in the com¬ 
munity when a member of that class is on trial. 

A violation of the equal protection clause re¬ 
sults from action by the state, either by legisla¬ 
tive exclusion because of race, color, or condition. 
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or by such exclusion by the courts, or by executive 
or administrative officers,^® and regardless of wheth¬ 
er the system for depriving the parties of their 
rights is ingenious or ingenuous.30.5 Accused is 
entitled to require that those selecting jurors shall 
not pursue a course of conduct resulting in dis¬ 
crimination in the selection of jurors on racial 
grounds.^o.'io Token summoning of members of the 


28.20 TJ.S.—Cassell v. State of Tex¬ 
as, 70 S.Ct. 629, 339 XJ.S. 282. 94 
L,Bd. '839. 

Ark.—Dorsey v. State, 240 S.W.2d 30, 
219 Ark. 101, certiorari denied 
Dorsey v. State of Ark., 72 S.Ct. 80, 
342 U.S. 851, 96 L.Ed. 642. 

Tex.—Preston v. State, 242 S.W.2d 
436, 157 Tex,Cr. 228, certiorari de¬ 
nied Preston v. State of Tex., 72 
S.Ct. 649, 343 IT.S. 917, 96 L.Ed. 
1331, order vacated on rehearing 
72 S.Ct. 772, 343 U.S. 933, 96 L.Ed. 
1341. 

Va.—Bailey v. Commonwealth, 62 S. 
E,2d 28, 191 Va. 510. 

29. U.S.—Cassell v. State of Texas, 
70 S.Ct. 629, 339 U.S. 282, 94, L.Ed. 
839. 

Ala.—Norris v. State, 166 So, 656, 229 
Ala. 226, reversed on other grounds 
65 S.Ct, 579, 294 U.S. 687, 79 L.Ed., 
1074. 

Ark.—Dorsey v. State, 240 S.W.2d 30, 
219 Ark. 101, certiorari denied Dor¬ 
sey V. State of Ark., 72 S.Ct. 80, 342 
U.S. 851, 96 L.Ed. 642—Bone v. 
State, 129 S.W.2d 240, 198 Ark. 519. 

Colo.—Honda v. People, 141 P.2d 178, 
111 Colo. 279. 

FIA.—^Washington v. State, 116 So. 
470, 95 Fla. 289, certiorari denied 
Washington v. State of Florida, 49 
S.Ct. 8. 278 U.S. 599, 73 L.Ed. 528. 

Ga.—Heard v. State, 81 ■ S.E.2d 467, 
210 Ga. 523. 

La.—^^State v. Dorsey; 22 So.2d 273, 
207 La. 928. 

Md.—Lee V. State, 161 A; 284, 163 
Md. 56. 

Mo.—State v. Logan, 111 S.W.2d 110, 
341 Mo. 1164. 

N.C.—State v. Brown, 63 S.E.2d 99, 
233 N.C. 202’ certiorari denied 
Bro\^n V. State of N. C., 71 S.Ct. 
997, 341 U.S. 943, 95 L.Ed. 1369— 
Corpus Juris Secundum cited in 
State V. Speller, 53 S.E.2d 294, 299, 
230 N.C.. 345. 

Okl.—Dixon v. State, 206 P.2d 231, 
89 OkLCr. 205. 

Tex.—Preston v. State, 242 S,W.2d 
436, 157 Tex.Cr. 228, certiorari de¬ 
nied Preston v. State of Tex., 72 
S.Ct. 649, 343 U.S. 917; 96 L.Ed. 
T331, order vacated on rehearing 
72 S.Ct. 772, 343 U.S. 933, 96 L.Ed. 

‘1341—King vj State, 162 S,W.2d 
342, 143 Tex.Cr. 27. ' 

Va.—Bailey v. Commonwealth, 62' S. 
B.2d Va. 510. - [ 


The removal of three from an im¬ 
proper venire, that is a venire in the 
selection of which racial discrimi¬ 
nation was practiced, and the sub¬ 
stitution of three negroes, leaving 
on the venire twenty-one of those 
originally selected, does not cure the 
constitutional defect in the venire. 
Ark.—Bone v. State, 129 S.W.2d 240, 

198 Ark. 519.. 

29.5 U.S.—^Hernandez v. State of 
Texas, 74 S.Ct. 667, 347 U.S. 476, 
98 L.Ed. 866—Smith v. State of 
Texas, 61 S.Ct. 164, 311 U.S. 128, 
85 L.Ed. 84—Pierre v. State of 
Louisiana, 59 S.Ct. .636, 306 U.S. 
354, 83 L.Ed. 757. 

Ark.—Maxwell v. State, 232 ,S.W.2d 
982, 217 Ark. 691. 

Fla.—State v. Lewis, 11 So.2d 337, 
162 Fla. 178. 

Ga.—Walking v. State, 33 S.E.2d 325, 

199 Ga. 81. 

Idaho.—State v. Walters, 102 P.2d 
284, 61 Idaho 341. 

29.10 U.S.—Cassell v. State of Tex¬ 
as, 70 S.Ct.' 629, 339 U.S. 282, 94 
L.Ed. 839. 

La.—State v. Green, 60 So.2d 208, 221 
La. 713. 

Iiimitatlott In proportion to eligibil¬ 
ity 

Limitation of number of Negroes 
on jury in approximate proportion'to 
number of Negroes eligible for jury 
service in county constitutes a dis¬ 
crimination. . 

U.S.—Cassell v. State of Texas, 70 S. 
Ct. 629, 339 U.S. 282, 94 L.Ed. 839. 

30. U.S.—^Hernandez v. State of Tex¬ 
as, 74 S.Ct. 667, 347 U.S. ,475, 98 
L.Ed. 866—^Patton v. State of Miss., 
68 S.Ct. 184, 332 U.S. 463, 92 L. 
Ed. 76, 1 A.L.R.2d, 1286, mandate 
conformed to 33, So.2d 456—Nor¬ 
ris V. State of Alabama, 55 S.Ct. 
579, 294 U.S. 587, 79 L.Ed. 1074.. 
Fla.—^Washington v. State, 116 So. 
470, 95 Fla. 289, certiorari de¬ 
nied Washington v. State of Flor¬ 
ida, 49 S.Ct. 8, 278 U.S. 697, 73 
' L.Ed. 528. 

Ind.—Swain v. State, T8 N.E.2d 921, 
215 Ind. 259, certiorari denied 
Swain v. State of Indiana, 59 S. 
Ct. 791, 306 U:S.' 660, 83 * L.Ed. 
1057, rehearing denied 59 S.Ct. 834, 
307 U.S. 650, 83' L.Ed. 1529. 

Ky.—Miller v. Commonwealth, 105 
S.W. 899, 127 Ky^ ‘387,'32 ity.Law 
249. • ^ ‘ ‘v i 


La.—State v. Perkins, 31 So.2d 188, 
211 La. 993—State v. Anderson, 20 
A.2d 288, 206 La. 986, certiorari 
denied 65 S.Ct. 913, 324 U.S. 868, 
89 L.Ed. 1423—State v. Pierre, 180 
So. 630, 189 La. 764--State v 

Gill, 172 So. 412, 186 La. 339. cerr 
tiorari denied Gill v. State, of 
Louisiana, 57 S.Ct. 792, 301 U.S. 
685, 81 L.Ed. 1343, 

Miss.—McGee v. State, 33 So.2d 843, 
203 Miss. 592. 

Mo.—State v. Logan, 111 S.W.2d 110 
341 Mo. 1164. 

Okl.—Carrick v. State, 274 P. 896, 
41 Okl.Cr. 336. 

Tex.—^Weems v. State, 185 S.W.2d 
431, 148 Tex.Cr. 164—Juarez v; 
State, 277 S.W. 1091, 102 Tex.Cr. 
297. . 

W.Va.—State v. Toung, 97 S.E. 134, 
82 W.Va. 714—State v. Cook, 95 S. 
E. 792, 81 W.Va. 686. 

12 C.J. p 1173 notes 63-65. 

Statute fair on its face 

The ' exclusion of otherwise eligi¬ 
ble persons from jury service solely 
because of their ancestry or nation¬ 
al' origin is discrimination prohibit¬ 
ed by the Fourteenth Amendment, 
even though the particular state stat¬ 
ute relative to selecting grand and 
petit jurors is fair on its face and 
capable of being utilized without 
discrimination, as well as in a dis¬ 
criminatory manner. 

U.S.—Hernandez v. State of Texas, 
74 S.Ct. 667, 347 U.S. 475, 98 L.Ed. 
866 . - ’ ‘ 

Finality of decisions on cliiallenges 
A statute making the action - of 
the court' on challenges to the pan¬ 
el and for cause, on motions to set 
agide an indictment final and not 
reviewable is not unconstitutional 
as being discriminatory agminst per¬ 
sons of any race or color.* 

Ky.—Owens v. Commonwealth, 222 
. S.W. , ^24, ■ i88 Ky. 498. 

30.5 U.S.—^Patton v. State of Missis¬ 
sippi,* , 68 ; S.Ct. 184, 332 U.S. 463, 
92 L.Ed. 76, 1 A.L.R.2d 1286, man¬ 
date, conformed to 33 So.2d 456— 
Smitl^ V. State of Texas, 61 S.Ct. 
.164, 311 U.S. 128, 85 L.Ed. 84. 
30.10 U.S,—Akins v. State of Tex¬ 
as, 65 S.Ct. 1276, 325 -U.S. 398, 
89 L.Ed. 1692, rehearing denied 66 
S.Ct. 86,’ 326 U.S. 806, 90 L^Ed. 
491. ' ■ ' ■ 

Ark.—^mit4 V.‘ State, 238 S.W. 2d 
649, 218 Ark. 725. 
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group discriminated against does not comply with 
the equal protection requirements.A person 
accused has a right to have it duly ascertained and 
determined by timely and appropriate procedure 
whether members of his race legally qualified to 
serve as jurors have been unlawfully discriminated 
against by officers, in selecting the jury for his trial 
so as to deny to him the equal protection of the 


In order to establish a violation of tl^e equal pro¬ 
tection guaranty, the exclusion must be purposeful 
or intentional and because the persons excluded are 
of a particular race, color, or cla,^s or condition.^^ 
Defendant has the burden of proving the alleged 
discrimination,2 2.5 that it vvas purposeful and in¬ 
tentional, 32-10 and resulted in a denial of equal 
protection of the laws,32-15 but once he presents 


laws.3l 

30.15 U.S.—Brown v. Allen, N.C.,, 
73 S.Ct. 397, 344 U.S. 443, 97 L.Ed. 
469, rehearing denied Speller v. 
Allen, 73 S.Ct. 827, 345 U.S. 946, , 
37 Li.Ed. 1370, and Brown v. Al¬ 
len, 73 S.Ct. 827, 345 U.S. 946, 97 
U.Ed. 1370, Daniels v. Allen, ,73 
S.Ct. 397, 344 U.S, 443, 97 L.Ed: 

469, rehearing denied 73 S.Ct. 827, 
345 U.S. 946, 97 L.Ed. 1370, Dan¬ 
iels V. Allen, 73 .S.Ct. 437, 344 U.S.' 
443, 97 L.Ed. 469. 

La.—State v. Green, 60 So.2d 208, 
221 La. 713. 

31 . Colo.—^Honda v. People, 141 P.2d 
178, 111 Colo. 279. 

Fla.—^Washington v. State, 116 .So.. 

470, 95 Fla. 289, certiorari denied 
Washington v. State of Florida, 
49 S.Ct. 8, 278 U.S. 597, 73 L.Ed. 
S28—^Haynes v. State, 72 So. 180, 
71 Fla. 685. 

K.C.—Miller v. State, 7.4 S:E.2d 513, 
237 KC. 29, certiorari denied 73 
S.Ct. 792, 345 U.S. 930, 97 L.Ed. 
1360.. • 

Panel legal, although .summdaing 
illegal 

‘While an unlawful dis^rimina-' 
tion against Negroes because of 
their race or color practiced by an 
officer in summoning jurors may ren¬ 
der the act of summoning illegal, the 
panel of jurors as formed might not 
be illegal.” 

Fla.—Baker v. -State, -7 . So.2d 792, 
795, 150 Fla. 446—^Washington v. 
State. 116 So. 470, 474, 95 Fla. 
289, certiorari denied Washington 

V. State of Florida, 49 S.Ct. 8, 278 
U.S. 699, 73 L.Ed. 628. 

j32. tr.S.—^Fay V. People of State 
of New York, 67 S.Ct. 1613, 332 U. 
S. 261, 91 L.Ed. ' 2043, rehearing 
denied 68 S.Ct. 27, ' 332 U.S. 784, 
92 L.Ed. 2043, and Bove v. People 
of State of N. Y„ 68. S.Ct. 28, 332 
U.S, 784. 92 L.Ed. 367—Akins -v. 
State.of Texas, 65 S.Ct. 1276, 325 
U.S. 398, 89' L.Ed. 1692, rehearing 
denied 66 S.Ct. 86, 326 U.S. 806, 90 
L.Ed. 491—Smith v. State of Texas, 
61 S.Ct. 164, 311-U.S; 128, 86.L.Ed.' 
84. ' , ' 

Mamaux v. U. ,S.’, C.C.A.Ohio, 
264 F. 816. 

Idaho.-^tate v. Walters, 102. P.2d 
284, 61 Idaho 3.41. ' 

■Ky.—^Hal'e v. Commonwealth, .10& S. 

W. 2d 71 j 6,.,269 Ky. 7-43. 


Mo.—State v. Ramsey, 197 S.W.2d 
949, 355 Mo. 720. 

N.C.—Miller v. State, 74 S.E.2d 613, 
237 N.C. 29, certiorari denied 73 
S.Ct. 792. 345 U.S. 930, ' 97 L.Ed. 
1360—State V. Brown, 63 S.E.2d 
99, 233 N.C. 202. certiorari denied 
Brown v. State of N. C.,' 71 S.Ct. 
997, 341 U.S. 943, 95 L.Ed. 1369. 
S.C.—State V. Middleton, 36 S.E.2d 
742, 207 S.C. 478. 

Va.—Bailey’ v. Commonwealth, 62 
S.E.2d 28, 191 Va. 510—Clark v. 
Commonwealth, 189 S.E. 143, 167 
Va. 472. 

Wage earners 

Conceding that the purposeful ex¬ 
clusion from the grand jury which 
indicted defendant and the jury 
which convicted him of members of 
the wage earning laboring class, oth¬ 
erwise qualified, merely because they 
belong to that class, constitutes un¬ 
lawful discrimination, the exclusion 
must be intentional and because 
they were of such class, and the 
mere fact that there were no wage 
earners on the jury does not sup¬ 
port the claim of discrimination. 
U.S.—Mamaux v. U. S„ CC.A.Ohio, 
264 F. 816. 

32.5 U.S.—^Akins v. State of Texas, 
65 S.Ct. 1276, 325 U.S. 398, 89 L. 
Ed. 1692, rehearing denied 66 S.Ct. 
86, 326 U.S. 806, 90 L.Ed. 491. 
Mo.—State v. Ramsey, 197 S.W.2d 
949, -355 Mo. 720. 

32.10 U.S.—Fay v. People of State 
of New York, 67 S.Ct. 1613, 332 
U.S. 261, 91 L.Ed. 2043, rehearing 
denied 68 S.Ct. 27, 332 U.S. 784, 
92 L.Ed. 2043, and Bove v^ People 
of State of N. Y., 68 S.Ct 28, 332 U. 
S. 784, 92 L.Ed. 367. 

Va,—Bailey v. Commonwealth, 62 
S.E.2d 28, 191 Va. 510. 

Pvldeuce held insufficient 

(1) To show purposeful and inten¬ 
tional racial discrimination. 

La^—State v, Anderson, 20 So.2d 288, 
206' La. '986, certiorari denied 65 
S.Ct 913, 324 U.S, 868, 89 L.Ed. 
1423. , 

(2) To establish deliberate and 
intentional limitation of number of 
Negroes on jury list 

U.S.—^Akins v. State of Texas, 65 S. 
Ct 1276. 325 U.S. 398, .89 L.Ed. 
1692, rehearing denied 66 S.Ct 86, 
326 U.S. 806, 90 ,L.Ed. 491. 
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U. S. ex rel. Jackson v. Brady, 
D.C.Md., 47 F.Supp. 362, affirmed. 
C.C.A., 133 P.2d 476, certiorari de¬ 
nied 63 S.Ct 1029, 319 U.S. 746, 87 ' 
L.Ed. 1702, rehearing denied 63 
S.Ct 1315, 319 U.S. 784, 87 L.Ed. 
1727. 

(3) To show that laborers, opera'- 
tives, craftsmen, foremen, and serv¬ 
ice employees were systematically, 
intentionally, and deliberately ex¬ 
cluded. 

U.S.—Pay V. People of State of New 
York, 67 S.Ct 1613, 332 U.S. 261, 

91 L.Ed. 2043, rehearing denied 68 
S.Ct 27, 332 U.S. 784, 92 L.Ed. 367, 
and Bove v. People of State of 
N. Y., 68 S.Ct 28, 332 U.S. 784, 

92 L.Ed. 367. 

32.15 Bis crimination not covered 
by federal statute 
In view of fact that congress has 
considered the specific application 
of the Fourteenth Amendment • to 
state jury systems and has found 
only discriminations involving race 
or color to deserve general statutory 
condemnation, one who woiild have 
• the judiciary intervene on grounds 
not covered by the statute must 
prove clearly that in his own case 
the procedure, has gone so far afield 
that its results are a denial of equal 
protection, especially since these 
rules have been formulated and ap¬ 
plied even in cases where the fed¬ 
eral race arid color statute applied. 
U.S.—Fay v. People of State of 
New York, 67 S.Ct. 1613, 332 U.S. 

• 261, 91 L.Ed. 2043, rehearing de¬ 
nied 68 S.Ct. 27, 332 U.S. 784, 92 
L.Ed. 2043, and Bove v. People of 
State of N. Y., 68 S.Ct. 28, 332 U. 
S. 784, 92 L.Ed. 367. . 

Bvideuce held insufficient to sho'w 
denial of equal protection 
U.S.—Brown v. Allen, N.C., 73 S.Ct 
397, 344 U.S. 443, 97 L.Ed. 469, re¬ 
hearing denied Speller v. Allen, 
73 S.Ct 827, 345 U.S. 946, 97 L. 
Ed. 1370, and Brown v. Allen, 73 S. 
Ct 827, 345 U.S. 946, 97 L.Ed. 1370; 
Daniels v. Allen, 73 S.Ct 397, 344 
U.S. 443, 97 L.Ed. 469, rehearing 
denied 73 S.Ct 827, 345 U.S. 946, 97 
L.Ed. 1370; Daniels v. Allen, 73 S. 
Ct 437, .344 U.S. 443, 97 L.Ed. 469. 
Ga.—Watkins v. State, 33 S.E.2d 325, 
199 Ga. 81. 

Miss.—Patton v. State, 40 So.2d 592, 
207 Miss. 120, suggestion of error 



§ 540 CONSTITUTIONAL LAW 

prima &cie proof, the burden of overcoming it 
rests on the state.^^*^® 

Constitutionally objectionable discrimination is 
not shown by the mere fact that, although persons 
of a particular race, color, or class, eligible for jury 
service, are within the jurisdiction of the court, none 
of them is drawn or accepted,^3 or a smaller per- 
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centage is drawn or accepted than the proportion of 
those eligible,33.5 There iS no violation of con¬ 
stitutional rights shown where the exclusion of 
persons from jury service is not because of their 
race, color, or class, but because of their lack of 
other qualifications prescribed by statute for ju- 
rors.34 A method of selecting jurors is not dis- 


overruled 41 So.2d 55, 207 Miss. 

120, appeal dismissed 70 S.Ct. 104, 
338 U.S. 855, 94 L.Ed. 523. 

OkL—Dixon v. State, 206 P.2d 231, 

89 Okl.Cr. 205. 

S.C.—State V. Grant, 19 S.E.2d 638, 
199 S.C. 412, certiorari denied 62 
S.Ct. 942, 316 U.S. 662, 86 L.Ed. 

1739. 

32.20 U.S.—^Avery v. State, Ga., 73 
S.Ct 891, 345 U.S. 559, 97 L.Ed. 

1244, conformed to 76 S.E.2d 620, 
209 Ga. 881. 

Evidence held sufflcieut to show no 
discrimination. 

La.—State v. Green, 60 So.2d 208, 221 
La. 713. 

Miss.—McGee v. State, 40 So.2d 160, 
appeal dismissed and certiorari de¬ 
nied 70 S.Ct 77, 338 U.S. 805, 94 
L.Ed. 487, rehearing: denied 70 S, 
Ct 977, 339 U.S. 958, 94 L.Ed. 1369. 

S.C.—State V. Gatlin, 38 S.B.2d 238, 
208 -S.C, 414. 

Tex.—Sanchez v. State, 181 S.'W’.2d 
87, 147 Tex.Cr. 436. 

33. U.S.—Fay v. People of State of 
New York, 67 S.Ct 1613, 332 U.S. 
261, 91 L.Ed. 2043, rehearing de¬ 
nied 68 S.Ct 27, 332 U.S. 784, 92 
L.Ed. 367, and Bove v. People of 
State of N. Y., 68 S.Ct 28, 332 U.S. 
784, 92 L.Ed, 367. 

Mamaux v. U. S., C.C.A.Ohio, 
264 P. 816, 

Ala.—^Norris v. State, 156 So. 556, 
229 Ala. 226, reversed on other 
grounds 55 S.Ct 579, 294 U.S. 587, 
79 L.Ed. 1074. 

Fla.—Baker v. State, 7 So.2d 792, 150 
Fla. 446—Washington v. State, 116 
So. 470, 95 Ma. 289, certiorari 

denied Washington v. State of 
Florida, 49 S.Ct 8, 278 U.S. 597, 
73 L.Ed. 528. 

La.—State v. Anderson, 20 So. 2d 
288, 206 La. 986, certiorari denied 
65 S.Ct 913, 324 U.S. 868, 89 L.Ed. 
1423—State v. Augusta, 7 So.2d 
177, 199 La. 896—State v. Gill, 172 
So. 412, 186 La. 339, certiorari de¬ 
nied Gill V. State of Louisiana, 57 
S.Ct 792, 301 U.S. 685, 81 L.Ed. 
1343. 

Miss.—Flowers v. State, 41 So. 2d 
352, 209 Miss. 86, appeal dismissed, 
certiorari denied 70 S.Ct. 800, 339' 
U.S. 946, 94 L.Ed. 1360. ■ • 

Mo.—State v. Logan, 111 S.W.2d 110, 
341 Mo. 1164. 

N.C.—State v. Walls, 191 S.E. 232, 
211 N.C. 487, appeal dismissed 
Walls V. State of North Carolina, 


58 S.Ct 18. 302 U.S. 635, 82 L.Ed. 
494. 

Okl.—Garrick v. State, 274 P. 896, 41 
Okl.Cr. 336—^Bruster v. State, 266 
P. 486, 40 OkLCr. 25. 

S.C.—State V. Grant 19 S.E.2d 638, 
199 S.C. 412, certiorari denied 62 
S.Ct 942, 316 U.S. 662, 86 L.Ed. 

1739. 

Tex.—Oliver v. State, 236 S.W.2d 
143, 155 Tex.Cr. 461—Cassell v. 
State, 216 S.W.2d 813, 154 Tex.Cr. 
648, reversed on other grounds 70 
S.Ct 629, 339 U.S. 282, 94 L.Ed. 

839. 

Va.—Bailey v. Commonwealth, 62 S. 
E.2d 28, 191 Va. 510—Clark v. 
Commonwealth, 189 S.E. 143, 167 

Va. 472. 

W.Va.—State v. Cook, 95 S.E. 792, 81 
W.Va, 686. 

12 C.J. p 1173 note 67. 

Zividenoe held snfflcient to show 

that negroes had been constantly in¬ 
cluded in every jury list, during past 
years and had served on petit and 
■grand juries. 

La.—State v. Gill, 172 So. 412, 186 
La. 339, certiorari denied Gill v. 
State of Louisiana, 57 S.Ct 792, 
301 U.S. 685, 81 L.Ed. 1343. 
Evidence held insufadent to show 
that one or two negroes on the jury 
list was not a fair and just propor¬ 
tion of negroes in comparison with 
white persons qualified to serve as 
jurors in that parish. 

La.—State v. Gill, 172 So. 412, 186 
La. 339, certiorari denied Gill v. 
State of Louisiana, 57 'S.Ct 792, 
301 U.S. 685, 81 L.Ed. 1343. 

Presumption of fairness 

If all but a few names placed in 
the general venire happen to be 
names of white persons, it will be 
presumed, in absence of evidence to 
contrary, that the list was so select¬ 
ed by jury commission in a fair ef¬ 
fort to select best qualified persons, 
and not with any view of discrimina¬ 
tion on account of race or color. 

La.—State v. Gill, 172 So. 412, 186 
La. 339, certiorari denied Gill v. 
State of Louisiana, 57 S.Ct. 792, 301 
U.S, 685, 81 L.Ed. 1343. 

33.5 U.S.—^Akins v. State of Texas, 
65 S.Ct. 1276, 325 U.S. 398, 89 L.Ed. 
1692, rehearing denied 66 S.Ct, 86, 
326 U.S. 806, 90 L.Ed. 491. 

U. S. ex rel. Jackson v. Brady, 
D.C.Md., 47 F.Supp. 362, affirmed, 
C.C.A., 133 F.2d 476, certiorari dd- 
nied 63 S.Ct 1029, 819 TJ.S. 746, 87 | 
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L.Ed. 1702, rehearing denied 63 S. 
Ct. 1315, 319 U.S. 784, 87 L.Ed. 
1727. 

Ark.^—Dorsey v. State, 240 S.W.2d 
30, 219 Ark. 101, certiorari denied 
Dorsey v. State of Ark., 72 S.Ct. 
80, 342 U.S. 851, 96 L.Ed. 642—, 
Smith V. State, 238 S.W.2d 649, 218 
Ark. 725—^Washington v. State, 210 
S.W.2d 307, 213 Ark. 218, certiorari 
denied 69 S.Ct. 232, 335 U.S. 884, 93 
L.Ed. 423. 

Md.—Zimmerman v. State, 59 A.2d 
675, affirmed 69 S.Ct. 469, 336 U.S. 
901, 93 L.Ed. 1067. 

S.C.—State V. Middleton, 36 S.E.2d 
742, 207 S.C. 478. 

34. U.S.—^Williams v. Mississippi, 
Miss., 18 S.Ct. 583, 170 U.S. 213, 42 
L.Ed. 1012. 

Miss.—^Wheeler v. State, 63 So.2d 
517, 219 Miss. 129, appeal dismiss¬ 
ed and certiorari denied 74 S.Ct 
67, 346 U.S. 852, 98 L.Ed. 367, re¬ 
hearing denied 74 S.Ct 216, 346 
U.S. 905, 98 L.Ed. 404. 

Mo.—State v. Logan, 126 S.W.2d 256, 
344 Mo. 351, 122 A.L.R. 417. 

N.C.—Miller v. State, 74 S.E.2d 513, 
237 N.C. 29, certiorari denied 73 Sv 
Ct 792, 345 U.S. 930, 97 L.Ed. 1360’. 
Tex.—King v. State, 152 S.W.2d 342, 
143 Tex.Cr. 27—Roberts v. State, 
195 S.W. 189, 81 Tex.Cr. 227. 
W.Va.—State v. Cook, 95 S.E. 792, 
81 W.Va. 686. 

12 C.J. p 1173 note 62. 

Statute pxovidmg for special or 
“blue ribboa*» juries and administra¬ 
tion thereof held not to deny equal 
protection. 

U.S.—Moore v. People of State of 
New York, 68 S.Ct 705, 333 U.S. 
565, 92 L.Ed. 881—Fay ,v. People 
of State of New York, 67 S.Ct 
1613, 332, U.S. 261, 91 L.Ed. 2043, 
rehearing denied 68 S.Ct 27, 832 

U. S. 784, 92 L.Ed. 367, and Bove 

V. People of State of N. Y., 68 S. 
Ct 28. 332 U.S. 784, 92 L.Ed. 307. 

’Competent persons only to be se- 
lected 

Jury commission should select 
only persons whom they know to be 
competent, regardless of whether 
they are black or white, as regards 
question of whether persons of Afri¬ 
can descent are denied equal protec¬ 
tion of the laws by being excludfed 
from serving as grand or petit ju¬ 
rors in the' criminal prosecution of 
a member of their race. 

La.—State v. Gill, 172 So. 412, 186 
La. 339, certiorari denied Gill v.;, 
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criminatory in the objectionable sense merely be¬ 
cause it is not based on chance alone,and a law 
conferring on officers responsible for the selection 
of jurors judicial or discretionary powers in the 
selection of citizens for jury service is not on that 
■account a denial of equal protect!on.^5 'phe use 
of tax lists in the selection of jurors, if nondis- 
criminatory as to race, does not violate the equal 
protection clause.^^.s however, the evidence 

goes further and shows an intentional exclusion of 
persons because of race, color, or class from the 
lists of those drawn or summoned, it is sufficient to 
establish a violation of the equal protection guar¬ 
anty. 36 

A purpose or intention to discriminate may be 
proved by systematic exclusion of eligible jurymen 
of the proscribed race or class^S.S or by unequal 
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application of the law to such an extent as to show 
intentional discrimination.S6.io Evidence that a jury 
plan operates in such way as always to result in 
the complete and long-continued exclusion of any 
representative at all from a large racial group 
gives rise to an inference of systematic or purpose¬ 
ful racial discrimination sufficient to establish a 
prima facie case,36.i5 but the presumption created 
by such proof is not conclusive,36-20 and must yield 
to evidence which establishes the absence of dis- 
crimination.36.25 Such presumption or inference is 
not sufficiently repelled by showing that only a 
small number of the racial group meet the qualifica¬ 
tions of jurors,36.30 but is repelled by showing that 
at the term of court at which accused’s trial oc¬ 
curred and at the previous term representatives of 
his race were selected for jury service.36.35 Evi¬ 
dence that those responsible for the selection of 


state of Louisiana, 57 S.Ct. 792, 
301 U.S. 685, 81 L.Ed. 1343. 

Aliens 

The denial to Mongolians who are 
aliens of the right to serve as jur¬ 
ors does not conflict with the Four¬ 
teenth Amendment, as such denial is 
m*ade because they are aliens and not 
by reason of race or color. 

Nev.—State v. Ah Chew, 16 Nev. 50, 

40 Am.R. 488. 

34.5 Md.—Zimmerman v. State, 59 
A.2d 675, 191 Md. 7, affirmed 69 
S.Ct. 469, 336 U.S. 901, 93 L.Ed. 
1067. 

35. U.S.—^Williams v. Mississippi, 
Miss., 18 S.Ct. 583, 170 U.S., 213, 
42 L.Ed. 1012. 

Ga.—Watkins v. State, 33 S.E.2d 325, 
199 Ga. 81. 

Mo.—State v. Ramsey, 197 S.W.2d 
949, 365 Mo. 720. 

N.C.—Miller v. State, 74 S.E.2d 513, 
237 N.C. 29, certiorari denied 73 
S.Ct. 792, 345 U.S. 930, 97 L.Ed. 

1360. 

Tex.—Roberts v. State, 195 S.W. 189, 
81 Tex.Cr. 227. 

12 C.J. p 1173 note 67 [c]. 

35.5 U.S.—Brown v. Allen,. N.C., 73 

S.Ct. 397, 344 U.S. 443, 97 L.Ed. 

469, rehearing denied Speller v. 
Allen, 73 S.Ct. 827, two cases, 345 

U. S. 946, 97 L.Ed. 1370, and Brown 

V. Allen, 73 S.Ct. 827, 345 U.S. 

946, 97 L.Ed. 1370; Daniels v. 
Allen, 73 S.Ct. 397, 344 U.S. 443, 97 
L.Ed. 469, rehearing denied 73 S. 
Ct. 827, 345 U.S. 946, 97 L.Ed. 1370, 
73 S.Ct. 437, 344 U.S. 443, 97 L.Ed. 
469. 

36. Mo.—State v. Logan, 111 S.W. 

2d 110, 341 Mo. 1164. 

Okl.—Holland v. State, Cr., 67 P.2d 
68~Carrick v. State, 274 P. 896, 

41 Okl.Cr. 336. 

12 C.J. p 1174 note 68. 


Evidence held sujSLcient 

(1) To make prima facie case of 
denial of eaual protection. 

U.S.—Hill V. State of Texas, 62 S. 

Ct. 1169, 316 U.S. 400, 86 L.Ed. 1559 
. —Norris v. State of Alabama, 55 
' S.Ct. 579, 294 U.S. 587, 79 L.Ed. 
1074, certiorari denied Norris v. 
State of Alabama. 55 S.Ct. 345, 293 
U.S. 652, 78 L.Ed. 655. 

Tex.—Johnson v. State, 124 S.W.2d 
1001, 136 Tex.Cr. 305. 

(2) To show a systematic and ar¬ 
bitrary exclusion of negroes from 
jury lists solely because of their 
race or color. 

U.S.—Smith V. State of Texas, 61 S. 
Ct. 164, 311 U.S. 128, 85 L.Ed. 84— 
Hale V. Commonwealth of Ken¬ 
tucky, 58 S.Ct. 753, 303 U.S. 613, 82 
L.Ed. 1050. 

N.C.—State v. Speller, 47 S.E.2d 537, 
229 N.C. 67. 

36.5 U.S.—^Akins v. State of Texas, 
65 S.Ct. 1276, 325 U.S. 398, 89 L. 
Ed. 1692, rehearing denied 66 S.Ct. 
86, 326 U.S. 806, 90 L.Ed. 491. 

36.10 U.S.—^Aj£ins v. State of Texas, 
supra. 

36.15 U.S.—^Patton v. State of Mis¬ 
sissippi, 68 S.Ct. 184, 332 U.S. 463, 
92 L.Ed. 76, 1 A.L.R.2d 1286, man¬ 
date conformed to 33 So.2d 456, 203 
Miss. 265—Hill v. State of Texas, 
62 S.Ct 1159, 316 U.S. 400, 86 L. 
Ed. 1559—^Pierre v. State of Lou¬ 
isiana, 59 S.Ct 536, 306 U.S. 354, 83 
L.Bd. 757. 

Cal.—^People v. Hines, 86 P.2d 92, 12 
Cal.2d 535. 

Ga.—Crumb v. State, 54 S.E.2d 639, 
205 Ga. 647, followed in 54 S.E.2d 
642, 205 Ga. 552. 

Ind.—^Dixon v. State, 67 N.E.2d 138, 
224 Ind. 327. 

Ky.—Gilchrist v. Com., 223 S.W.2d 
880, 311 Ky. 230. 

La.—State v. Anderson, 18 So.2d 33, 
205 La. 710. 


Tex.—Weems v. State, 185 S.W.2d 
431, 148 Tex.Cr. 154—Johnson v. 
State, 124 S.W.2d 1001, 136 Tex.Cr. 
305. 

Va.—Bailey v. Commonwealth, 62 S. 

E.2d 28, 191 Va. 510. 

Application to Mexicans or persons of 
Spanish descent 

(1) The rule stated in the text 
was held not to apply in cases involv¬ 
ing exclusion of Mexicans or per¬ 
sons of Spanish descent “in the ab¬ 
sence of a holding' by the Supreme 
Court of the United States that na¬ 
tionality and race bear the same re¬ 
lation, within the meaning of“ the 
equal protection clause. 

Tex.—Sanchez v. State, 181 S.W.2d 
87, 147 Tex.Cr. 436. 

(2) Subsequently, the supreme 
court held that the protection of 
the equal protection clause extends, 
not only to negroes and “whites”, 
but to other racial groups factually 
shown to exist within a community, 
and that if persons of Mexican de¬ 
scent are shown to constitute a sep¬ 
arate class distinct from the 
“whites” they may be protected from 
discrimination in the selection of 
jurors. 

U.S.—Hernandez v. State of Texas, 
74 S.Ct. 667, 347 U.S. 475, 98 L. 
Ed. 866. 

36.20 Va.—^Bailey v. Commonwealth, 
71 S.E.2d 368, 193 Va. 814, certio¬ 
rari denied 73 S.Ct. 186, 344 U.S. 
886, 97 L.Ed. 686. 

36.25 Va.—^Bailey v. Commonwealth, 
supra, 

36.30 U.S.—Patton V. State of Mis¬ 
sissippi, 68 S.Ct. 184, 332 U.S. 463, 
92 L.Ed. 76, mandate conformed to 
33 So.2d 456, 203 Miss. 265. 

36.35 Ark.—^Washington v. State, 
210 S.W.2d 307, 213 Ark. 218, cer¬ 
tiorari denied 69 S Ct. 232, 3 35 
U.S. 884, 93 L.Ed. 423. 
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juries chose only those whom they knew, an4 that 
they knew no eligible members of the proscribed 
group or class in an area- where such class made 
up a substantial proportion of the population, is 
sufficient to prove intentional exclusion amounting 
to unlawful discrimination.^^-^^ 

The use of a practice or method in selecting a 
jury which makes it possible for those to dis¬ 
criminate who have a mind to do so, such as the 
use of separately colored cards or tickets for white 
and negro jurors, is prima facie evidence of dis- 
crimination,36.45 especially where it results in com¬ 
plete exclusion of negro jurors,36-50 and the prima 
facie case thus established is not overcome by the 
uncontradicted testimony of the official making the 
selection that he had not practiced any discrimina- 
tion.36.55 

Waiver of objection to panel. Where a jury who 
are competent under the law, and who are impartial, 
have been tendered, they rnay be accepted by ac¬ 
cused, who thereby waives his right to object to the 
panel on the ground that in summoning the jurors 
members of his race were discriminated against; 
there being no duress or other, improper influence to 
embarrass or injure accused.36.60 

Discrimination in selection of jury commissioners. 
Racial discrimination in the selection of jury com¬ 
missioners by an officer authorized to select them 


has been held not to constitute a denial of equal pro¬ 
tection-unless such discrimination finds its way into 
the work of the jury commission in the selection of 
ijurors.36-65 So, the mere fact that no- person of 
the negro race was appointed or served on the jury 
commission that selected the jury indicting or try¬ 
ing a negro,36-70 or has ever been appointed or 
served on a jury commission within the county of 
trial,36.75 does not constitute a denial of equal pro¬ 
tection to a negro accused. 

§ 541. - Intermarriage ' 

Although there is authority to the contrary, ft Is 
generally held that statutes prohibiting or declaring void 
the intermarriage of persons of different races are not 
violative of the equal protection .clause. 

Marriage, in a constitutional sense, is not a mere 
contract between the; parties, but is a status or 
institution ;37 and, although there is authority to 
the contrary,37.5 it is generally held that statutes 
prohibiting or declaring void the intermarriage of 
persons of different races are not violative of the 
equal protection clause.33 Where, however,' the 
state constitution provides that the social status of 
the citizen shall never be the subject of legislation, 
the legislature cannot repeal former laws prohibiting 
marriages between white and colored persons or 
enact Hew laws concerning such marriages.39 


36.40 U.S.—Cassell v. State of 

Texas, 70 S.Ct, 629, 339 U.S. 282, 
94 L.Ed. 839—Hill v. State of Tex¬ 
as, 62 S.Ct. 1159, 316 U.S. 400, 86 
L.Ed. 1559. 

36.45 U.S.—^Avery v. State of Geor¬ 
gia, 73 S.Ct. 891, 345 U.S. 559, 97 
L.Ed. 1244, conformed to 76 S.E. 
2d 620, 209 Ga. 881. 

K.C.—State v. Speller, 47 S;E.2d 637, 
229 N.C. 67.. 

However it has been held that 
fact that list of names furnished 
jury commissioners from tax digest 
listed blacks and whites separately 
was Immaterial ' in determining 
whether negro defendant was denied 
equal protection by, reason of sys¬ 
tematic elimination of negroes from 
jury service, in view of statute re¬ 
quiring that tax. returns of n^eg-roes 
and whites be made out separately, 
on tax digest for purpose of aiding 
in identifying taxpayers so that tax 
, officials might better locate any tax 
defaulter. 

, ,G,a.—^Watkins v. State, 33 SiB.2d 
325, 199 ,Ga. 81. 

.'36.50 U.S.—^Avery v. State of Geor- 
' giai 73 S.Ct. 891, 345 U.S. 559, 97 
L,Ed. 1244, opinion conformed to 76 
S.E.2d 6^20, 2^09 Ga. 881. 


36.55 U.S.—^Avery v. State of Geor¬ 
gia, supra. 

36.60 Fla.—Baker v. State, 7 So.2d 
792, 150 Fla. 446—-Washington v. 
■State, 116 So. 470, 96 Fla. 289, cer¬ 
tiorari denied Washington v. State 
of Florida, 49 S.Ct. 8, 278 U.S. 599, 
73 L.Ed. 528. 

36.65, Tex.—McHair v. State, 265 S. 
W.2d 105, 159 Tex.Cr. 405—Morris 
V. State, Cr., 261 S.W.2d 731. 

36.70 Ark.—Maxwell v. State, 232 
S.W.2d 982, 217 Ark. 691. 

Tex.—Oliver v. State, 236 S.W.2d 
143, 155 Tex.Cr. 461. 

36.75 Ga.—^Avery v. State, 70 S.E.2d 
716, 209 Ga. lie, reversed on’other 
grounds 73 S.Ct. 891, 345 U.S.-659, 
97 L.Ed: 1244, opinion conformed 
to 76 S.E.2d 620, 209 Ga. 881. 

If It did, the supreme court of the 
XTxLited States would, for the sa,me 
reason, be disqualified to‘review de¬ 
fendant's' case should it ever 'reach 
that court. ■ 

Ga.—^AVery v.' State, supra. 

37. U.S.—Stevens v. U. S., C.C.A. 

Okl., 146 F.2d 1^0. 

Ala.—Gr^en v. State, 58 Ala. 190, '29 
Am.R. 739. , 


Tex.—Fr^^sher ,v. State, 3 Tex.App. 
263, 30 Am.tl. 131. 

37.5 Gal.—Perez v. Lippold, 198 P. 
2d 17, 32 Cal.2d 711, 

38. U.S.—Stevens v. U. S., 0.(S,X, 
Okl., 146 F.2d 120. ■ 

Ala.—Rogers v. State, 73 So.2d 389, 
37 Ala.App. 638—JackSon v. -State, 
72 So.2d 114, 37 Ala.App. 619, cer¬ 
tiorari denied 72 So.2d 116, 260 
Ala. 698, and 75 S.Ct. 210, 348 U.S. 
888, 99 L.Ed. 698. 

Colo.—Jackson v. City and County 
of Denver, 124 P.2d 240, 109 Colo. 
196. ' 

Or.—In re Paquet's Estate, 200 P. 
911, iOl Or. 393. 

Va.—Naim v. Naim, 87 S.E.2d 749. 

12 C.J. p 1174 note 71. 

Va],idity of , miscegenation laws in 
general see Miscegenation § 2. 

, “The statute'does not, discriminate. 
It applies alike to all persons, either 
white, negroes, Chinese .' . . or 

Indians.” / 

Or.—In re Paquet’s Estate, 200 P. 

pit, 913, 101 Or.. 393.- 
Statute making it an offense to live 
together in adultery or fornication 
as not; denying equal, protection see 
infra § 543. > 

39. Ga.—Scott v. State, 39 Gx 331. 


474 



16-Al C. J. S* 


CONSTITUTIONAL LAW § 542 


g 542 . —- Public Accommodations and 
School Privileges 

The equal protection clause protects aaainst state 
action denying equal accommodations or privileges in 
public conveyances, publicly owned parks, recreational, 
artistic, cultural, or entertainment facilities, or in public 
schools, and racial segregation in public schools, parks, 
and recreational facilities is a denial of equal protection. 

The guaranty of the equal protection of the laws 
operates as a protection against any state action, 


whether by statute or otherwise, which denies to 
any person because of race or color equal accom¬ 
modations in public conveyances,or equal accom¬ 
modations, facilities, rights, and privileges in public¬ 
ly owned parks,playgrounds,^®*'^® golf cours- 
es,40.l5 fishing,^®*2® swimming,artistic, cultural, 
or entertainment,^®*^® facilities, or in housing proj¬ 


ects, financed in 
funds,4®*35 or in 


40 . XJ.S.—Mitchell v. U. S., Ill.,' 61 
S.Ct. 873, 313 U.S. 80, 85 L.Ed. 120 
_McCabe v. Atchison, T. & S. F. 

R, Co., Okl., 35 S.Ct. 69, 235 U.S. 
151, 69 L.Ed.. 169. : 

12 C.JT. p 1174 note 74. 

Protection as to public accommoda¬ 
tions under civil rights statutes 
see Civil Rights §§* 6-10. 

40.5' U.S.^—Lopez v, Seccombe, D.C. 

Cal,, 71 F.Supp. 769. 

Ky.—Sweeney V; City of Louisville, 
218 S.W.2d 30, 309 Ky. 465. 

40.10 U.S.—Lopez v. Seccombe, D.C. 

Cal., 71 F.Supp. 769. 

40.15 U.S.—Beal v.'Holcombe, C.A. 
Tex.,. 193 F.2d 384, certiorari de¬ 
nied Holcombe v. Beal, 74 S.Ct. 
783, 347 U.S. 974, 98 L.Ed. 1114. 

Holmes v. City of Atlanta, D.C. 
Ga., 124 F.Supp. 290—Sweeney v. 
City of Louisville, D.C.Ky., 102 F. 
Supp. 525, affirmed, C.A,, Muir v. 
Louisville Park Theatrical Ass’n, 
202 F.2d ,275, vacated on other 
grounds 74 S.Ct. 783, 347 U.S. 971, 
98 L.Ed. 1112—Law v. Mayor and 
City Council of Baltimore, D.C. 
Md., 78 F.Supp. 346. , < 

Md.—Durkee v. Murphy, 29 A.2d 253, 
181 Md. 259. 

40.20 U.S.—Sweeney v. City of Lou¬ 
isville. D.C.Ky., 102 F.Supp. 525, 
affirmed, C.A,, Muir v. Louisville 
Park Theatrical < Ass’n, 202 F.2d 
275, vacated on other grounds 74 

S. Ct. .783, 347 U.S. 971, 98 L.Ed. 
1112 . 

40.25 U.S.—^Draper v. City of St. 
Louis, D.C.Mo., 92 F.Supp. 546, ap¬ 
peal dismissed, C.A., 186 F.2d 307. 
Ohio.—Culver v. City of Warren, 83 
N.E.2d 82, 84 Ohio App. 373. ' 
Persons of MezicaxL and Xiatln de¬ 
scent are entitled to equal protec¬ 
tion in enjoyment of swimming facil¬ 
ities. 

U.S.—^Lopez V. Seccombe, D.C.Cal., 71 
F.Supp; 769. 

City’s loss from permitting Ne¬ 
groes to use swimming pool is im¬ 
material in enforcing' constitutional 
rights against discrimination. 

Ohio.—Culver v. City of Warren, 83 
N.E.2d 82, 84 Ohio App. 373. ■ 

40.30 U.S.—^Harris v. City of Daif- 
tona Beach, D.C.F;la., 105 F.Supp. 

572., , , ; ' , . 

40.35 U.S.—Jon'es V. City, of Ham- 


tramck, D.C.Mich., 121 F.Supp. 123 
—^Vann v. Toledo Metropolitan 
■Housing Authority, D.C.Ohio, 113 
F.Supp. 210. , 

Cal.—Banks v. Housing Authority of 
City and County of San Francisco, 
260 P.2d 668, 120 Cal. App. 2d 1, 
certiorari denied 74 S.Ct. 784, 347 

U. S. 974, 98 L.Ed: 1114. 

N.J.—Taylor v. Leonard, 103 A.2d 
632, 30 N.J.Super. 116—Seawell 

V. MacWithey, 63 A.2d 542, 2 N.J. 
Super. 255. 

N.T,—^Dorsey v. ‘Stuyvesant Town 
iCorp., 87 N.E.2d 541, 299 N.T. 512, 
14 A.L.R.2d 133, certiorari denied 
70 S.Ct. 1019, 339 U.S. 981, 94 L.Ed. 
1385. 

Statutes providing for low-rent hous¬ 
ing projects as not denying equal 
protection of laws genei:elly see su¬ 
pra I 531. 

41, U.S.—Brown v. Board of Ed. of 
Topeka, Shawnee County, Kan., 
Del., 74 S.Ct. 686, 347 U.S. 483, 98 
L.Ed. 873, 38 A.L.R.2d 1180—Mc- 
Laurin v. Oklahoma State Regents 
for Higher Ed., Okl., 70 S.Ct. 851, 
33.9 U.S. 637, 94 L.Ed. 1149—Sweatt 
V. Painter, Tex., 70 S.Ct. 848, 339 

U.S. 629, 94 L.Ed. -rehearing 

denied 71 S.Ct. 13, 340 U.S. 846, 
95 L.Ed. 620—Sipuel v. Board of 
Regents of University of Oklaho-' 
ma, 68 S.Ct. 299, 332 U.S. 631, 92 
L.Ed. 247—State of Missouri ex 
rel. Gaines'* V. Canada, Mo., 59 S. 
Ct. 232, 305 U.S. 337, 83 L.Ed. 208, 
rehearing denied 69 S.Ct. 356, 305 

U. S. 676, 83 L.Ed. 437, conformed to 
131 S.W-2d 217, 344 Mo. 1238. 

Wichita Falls Jr. College Dist. 

V. Battle, C.A.Tex., 204 F.2d 632, 
certiorari denied 74 S.Ct. 78.3, 347 
U.S. 974, 98 L.Ed. 1114—Brown v. 
Ramsey, C.A.Ark., 185 F.2d 225— 
Carter v. School Bd. of Arlington 
County, C.A.Va., 182 F.2d 531— 
Corbin v. .County Schbol Bd. bf 
Pulaski County, Virginia, C.A.Va., 
177 F.2d 924—Westminster School 
Dist. of Orange County v. Mendez, 
C.C.A.Cal., 161 F.2d 774. 

■ Constantine' v. Southwestern 
Louisiana Institute, D.C.La., 120 
FiSupp. 417—Tureaud v. Board of 
Sup’rs of La. State Uhiversity and 
Agr. and Mechanical College, .D.C. 
La., 116 F.Supp. 248, reversed on 
other grounds, C.A., Board of 
Shp’rs of' La. State University 

4 ? 5 : 


whole or in part with public 
public schools or which ap- 

and Agr. and Mechanical College v. 
Tureaud, 207 P.2d 807, vacated on 
other grounds 74 S.Ct., 784, 347 U. 
S. 971, 98 L.Ed. 1112—Briggs v. 
Elliott, D.C.S.C., 98 F.Supp. 529, 

vacated on other grounds 72 S.Ct. 
327, 342 U.S. 350, 96 L.Ed. 392— 
Gray v. University of Tennessee, D. 

C. Tenn., 97 F.Supp. 463, vacated on 
other grounds Gray v. Board of 
Trustees of University of Tenn., 
72 S.Ct. 432, 342 U.S. 517, 96 L.Ed. 
540—Gonzales v. Sheely, D.C.Ariz., 
96 F.Supp. 1004—Blue v. Durham 
Public School Dist., D.C.N.C., 95 
F.Supp. 441—^Wilson v. Board* of 
Sup’rs of La. State University and 
Agr. and. Mechanical College, D.C. 
La., 92 F.Supp. 986, affirmed 71 S. 
Ct. 294, 340 U.S. 909, 95 L.Ed. 657, 
rehearing denied 71 S.Ct. 490, 340 

U. S. 939, 9B L.Ed. 678—Butler v. 
Wilemon, D.C.Tex., 86 F.Supp. 397 
—^Pitts V. Board of Trustees of 
De Witt Special School Dist, No. 1, 

D. C.Ark., 84 F.Supp. 976—Johnson 

V. Board of Trustees of University 
of Ky., D.C.Ky., 83 F.Supp. 707— 
Freeman v. School Bd. of Chester¬ 
field County, D.C.Va., 82 F.Supp. 
167—^Wrighten v. Board of Trus¬ 
tees of University of S. C., D.C.S. 
C., 72 F.Supp. 948. 

Cal.—Piper v. Big Pine School Dist. 
of Inyo County, 226 P. 926, 193 
Cal. 664. 

Colo.—Jones v. Newlon, 253 P. 386, 81 
Colo. 25, 50 A.L.R. 1263. 

Del.—Gebhart v. Belton, 91 A.2d 137, 
affirmed 75 S.Ct 753, 349 U.S. 294, 
99 L.Ed. 1083. 

Fla.—State ex rel. Hawkins v. Board 
of Control of Florida, 47 So.2d 
608. 

Md-—^McCready v. Byrd, 73 A.2d 8, 
195 Md. 131, certiorari denied Byrd 
V. McCready, 71 S.Ct. 64, 340 U.S. 

. 827, 95 L.Ed. 608. 

Ohio.—State v. Board of Trustees of 
Ohio State University, 185 N.E. 
196, 126 Ohio St 290. 

12 C.J. p 1174 note 75. 

Citizens of Mexican descent are 

entitled to equal accommodations, ad¬ 
vantages, and privileges in the pub¬ 
lic schools and to equal rights and 
treatment with other persons as 
citizens in the use and .enjoyment 
of the facilities of the public schools 
and to equal Trbtection of the laws 
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propriates the whole of the tax raised from the 
property of white persons to white schools, and 
vice versa, or which taxes colored persons for 
schools for the exclusive use of white persons.43 

However, prior to the supreme court decisions 
hereinafter discussed, while in some jurisdictions 
segregation in public housing projects,43.5 and in 
the use of public recreational facilities,43.10 ^as 
held to violate the equal protection clause even 
though equal facilities were afforded the races segre¬ 
gated, in most jurisdictions, in accordance with the 
''separate but equal” doctrine, as discussed general¬ 
ly supra § S38, it was held, with respect to such 
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public accommodations and school privileges, that 
it was not required that identical accommodations or 
privileges be afforded to persons of different races 
it being sufficient if they were substantially equal,44 
and that if substantially equal accommodations, fa¬ 
cilities, or privileges were provided for persons of 
the different races, the state could, without violating 
the equal protection clause, require carriers of pas¬ 
sengers within its limits to provide separate ac¬ 
commodations for white and colored passengers and 
to compel passengers to use the separate accommo¬ 
dations provided for them,45 could require the es¬ 
tablishment of separate public schools for persons 
of different races,46 forbid the coeducation of dif- 


in their use and enjoyment of such 
public school rights and privileges. 
U.S.—Gonzales v. Sheely, D.C.Ariz., 
96 F.Supp. 1004. 

Consolidated schools 

Laws for consolidated schools are 
held not to discriminate between the 
white and colored races, and not to 
deny equal protection of law. 

U.S.—Barrett v. Cedar Hill Consol. 
School Dist., 85 So. 125, 123 Miss. 
370. 

Xiaw school 

A negro student is entitled to ad¬ 
mission to law school of state uni¬ 
versity, where at that time state 
could furnish equal facilities for le¬ 
gal training for colored students in 
no other way; and where such stu¬ 
dents are denied admission to only 
law school maintained by state, pro¬ 
vision by state for scholarships for 
negroes to enable them to attend col¬ 
leges outside of state to do work in 
any department does not provide for 
negroes facilities for legal training 
substantially equal to those furnish¬ 
ed for white students as required by 
equal protection clause. 

U.S.—State of Missouri ex rel. 

Gaines v. Canada, Mo., 59 S.Ct. 232, 
305 U.S. 337, 83 L.Bd. 208, rehear¬ 
ing denied 69 S.Ct. 356, 305 U.S. 
676, 83 L.Ed. 437, conformed to 
131 S.W.2d 217, 344 Mo. 1288. 

Md.—Pearson v. Murray, 182 A. 590, 
169 Md. 478, 103 A.L.R. 706. 
Protection as to school privileges un¬ 
der civil rights statutes see Civil 
Rights § 11. 

42. Ky.—Trustees of Graded Free 
Colored Common Schools of City 
of Mayfield v. Trustees of Graded 
Free White Common Schools of 
City of Mayfield, 203 S.W. 520, 180 
Ky. 574, rehearing denied Board 
of Trustees of Graded Free Color¬ 
ed Common School^ of Mayfield v. 
Board of Trustees of Graded White 
Common School of Mayfield, 204 S. 
W. 86. 181 Ky. 303. 

12 C.J. p 1174 note 78 [c]. 


43. Ky.—^Norman v. Boaz, 4 S.W. 
316, 85 Ky. 557. 

12 C.J. p 1174 note 78 [b]. 

Equal protection of laws as affect¬ 
ing taxation in general see supra 
§§ 520-528. 

43.5 U.S.—^Vann v. Toledo Metropol¬ 
itan Housing Authority, D.C.Ohio, 
113 F.Supp. 210. 

Cal.—Banks v. Housing Authority of 
City and County of San Francisco, 
260 P.2d 668, 120 Cal.App.2d 1, 
certiorari denied 74 S.Ct, 784, 347 
U.S, 974, 98 L.Ed. 1114. 

N.J.—Taylor v. Leonard, 103 A.2d 
632, 30 N.J.Super. 116—Seawell v. 
MacWithey, 63 A.2d 542, 2 K.J.Su- 
per. 255. 

43.10 Municipal bathing beach 
N.J.—^Bullock V. Wooding, 8 A.2d 273, 
123 N.J.Law 176. 

Swimming pool in public school 
N.J.—Patterson v. Board of Educa¬ 
tion bf Trenton, 164 A. 892, 11 N. 
J.Misc. 179, affirmed 112 N.J.Law 
99, 169 A. 690. 

44. Ky.—Louisville, etc., R. Co. v. 
Commonwealth, 170 S.W. 162, 160 
Ky. 769, Ann.Cas.l916A 405. 

Mo.—State ex rel. Hobby v. Disman, 
250 S.W,2d 137—State ex rel. Toli¬ 
ver V, Board of Ed., of City of St. 
Louis, 230 S.W.2d 724, 360 Mo. 670 
—State ex rel. Gaines v. Canada, 
113 S.W.2d 783, reversed on other 
grounds State of Missouri ex rel. 
Gaines v. Canada, 59 S.Ct. 232, 305 
U.S. 337, 83 L.Ed. 208, rehearing de¬ 
nied 59 S.Ct., 356, 305 U.S. 676, 83 
L.Bd. 437, mandate conformed to 
131 S.W.2d 217, 344 Mo. 1238. 
Visitor for colored school 

A statute which provides for a 
visitor for colored schools only, is 
not a denial of equal protection, 
where the effect of the statute is 
not to give the colored race the ben¬ 
efit of a colored visitor in addition 
to a trustee, but to provide an officer, 
who, with the exception of being a 
member of the division board, takes 
the place of a trustee, in white 
schools. 

Ky.—^Daviess County Board of Edu- 
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cation v. Johnson, 200 S.W. 313 179 
Ky. 34. 

45. Miss.—Illinois Cent. R. Co. v 
Redmond, 81 So. 115, 119 Miss. *765.’ 
N‘-C.“-Pridgen v. Carolina Coach Co. 

47 S.E.2d 609, 229 N.C. 46. 

12 C.J. p 1174 note 77. 

Segregation not unconstitutional per 
se 

Segregation of white and colored 
passengers was not per se uncon¬ 
stitutional. 

N.C.—Pridgen v. Carolina Coach Co., 
47 S.E.2d 609, 229 N.C. 46. 

Rule denying only seat available 
The act requiring separation of 
white and colored passengers as 
construed and enforced by transpor¬ 
tation company through its rules, 
was not unconstitutional as denying 
equal protection of law by discrimi¬ 
nating against enjoyment of funda¬ 
mental rights in denying seat to pas¬ 
senger of either race, if only seat 
available was on same bench with 
and contiguous to passenger of oppo¬ 
site race, when seating accommoda¬ 
tions were fairly allotted to each 
race alike in good faith. 

Va.—JCommonwealth ex rel. v. Caro¬ 
lina Coach Co. of Virginia, 66 S.E. 
2d 572, 192 Va. 745. 

Rzceptioual circumstances 
Such a statute is not rendered un¬ 
constitutional, under the equal pro¬ 
tection clause, by the fact that an 
exception may be made ’ and two or 
more passengers of different races 
be permitted to ride in the same 
coach, if they are so situated that 
they cannot be reasonably separated, 
as in the case of a white sheriff trav¬ 
eling with a negro prisoner. 

Ala.—Spenny v. Mobile & O. R. Co., 
68 So. 870, 192 Ala. 483. 

46. U.S.—^Winborne v. Taylor, C.A 
N.C., 195 P.2d 649—Corbin v. Coun¬ 
ty School Bd. of Pulaski County, 
Virginia, C.AVa., 177 P.2d 924. 

Constantine v. Southwestern 
Louisiana Institute, D.C.La., 120 
F.Supp. 417—McSwain v. County 
Bd. of Ed. of Anderson County, 
D.C.Tenn., 104 F.Supp. 861—^Davis 
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ferent races in the same private school,apply, 
racial segregation in publicly owned parks,^ 8 play¬ 
grounds,^®*® golf courses,^®*''^® swimming,48-15 or 
artistic, cultural, and entertainment48-20 facilities, 
and could forbid liquor to be sold to persons of 
diiferent races in the same saloon.49 So, it was 
held that a colored student was not entitled to de¬ 
mand the social privilege of residing with white 
students in school dormitories and partaking in 
their communal life; of rooming, dining, and shar¬ 
ing their common living facilities.^O 


The “separate but equal” doctrine on which these 
holdings were based made its appearance in the 
United States supreme court in 1896 in the case of 
Plessy V. Ferguson, 16 S.Ct 1138, 163 U.S. 537, 
41 L.Ed. 256, involving transportation.50.5 Por a 
long period the application of the doctrine in the 
field of public education was unchallenged,^0-^9 or, 
even though seriously questioned, at least accepted 
as the law of the land,50.i5 although in a number of 
cases inequality was found in that specific benefits 
enjoyed by white students were denied to negro 
students ;®o.20 ^nd where racial segregation was 


V. County School Bd. of Prince Ed¬ 
ward County, D.C.Va., 103 F.Supp. 
337—Battle v. Wichita Palls Jr. 
College Dist., D.C.Tex., 101 F.Supp. 
82, affirmed Wichita Palls Jr. Col¬ 
lege Bist. V. Battle, 204 P.2d 783, 
347 U.S. 974, 98 L.Ed. 1114—Briggs 

V. Elliott, D.C.S.C., 98 F.Supp. 529, 

vacated on , other grounds 72 S.Ct. 
327, 342 U.S. 350, 96 L.Ed. 392— 
Blue V Durham Public School 
List, D.C.N.C., 95 F.Supp. 441— 
Carter v. School Bd. of Arlington 
County, D.C.Va„ .87 F.Supp. 745, 
reversed on other grounds, C.A„ 
182 F.2d 531—Pitts v. Board of 
Trustees of De Witt Special School 
Dist. No. 1, D.C.Ark., 84 F.Supp. 
975—^Wrighten v. Board of Trus¬ 
tees of University of South Caro¬ 
lina, D.C.S.C., 72 F.Supp. 948— 

Bluford V. Canada, D.C.Mo., 32 P. 
Supp. 707, appeal dismissed, C.C. 
A., 119 P.2d 779—Mills v. Lowndes, 
D.C.Md., 26 F.Supp. 792. 

Del.—Gebhart V. Belton, 91 A. 2d 137, 
affirmed 75 S.Ct. 753, 349 U.S. 294, 
99 L.Ed. 1083—Parker v. Universi¬ 
ty of Delaware, 75 A.2d 225, 31 
Del.Ch. 381. 

D.C.—Moses V. Corning, D.C., 104 P. 
Supp. 651. 

Fla.—State ex rel. Finley v. Board of 
Control;'■ 47 go.2d 620—State eX 
rel. Boyd v. Board of Control,* 47 
So.2d 619—State ex rel. Maxey y. 
Board of Control, 47 So.2d '618— 
State ex rel. Lewis v. Board of 
Control, 47 So.2d 617—State, ex 
ret. Hawkins v. Board of Control 
of Fla., 47 So.2d 608. ' 

Kan.—Graham v. Board of Educa¬ 
tion of City of Topeka, 114 P.2d 
313, 153 Kan. 840. 

Miss.—Barrett v. Cedar Hill Consol. 
School Dist., 85 So. 125, 123 .Miss. 
370—Trustees of Walton School v. 
Board of Sup’rs of Covjngton Coun¬ 
ty, 75 So. 883, 115 Miss. 117. 

Mo.—-State ex rel. Hobby v. Disman, 
250 S.W.2d 137—State ex rel. Brew- 
ton V. Board of Ed. of City of 
St. Louis, 233 'S.W.2d 697, 361 Mo. 
86—State ex rel. Toliver v. Board 
of Ed. of City of St Louis, 230 S. 

W. 2d 724, 360 Mo. 670—State ex 
rel. Gaines v. Canada, 113 S.W.2d 
783, reversed on other grounds 


State of Missouri ex rel. Gaines 
V. Canada, 59 S.Ct 232, 305 U.S. 337, 
83 L.Ed. 208, rehearing denied 59 
S.Ct 356,' 305 U.S. 676, 83 L.Ed. 
437, mandate conformed to 131 
S.W.2d 217, 344 Mo. 1238. 

Okl.—Matlock v. Board of County 
Com’rs of Wagoner County, 281 P. 
2d 169—State v. Albritton, 224 P. 
511, 98 Okl. 158. 

Tenn.—State ex rel. Michael v. With- 
am, 165 S.W.2d 378, 179 Tenn. 250— 
Greenwood v. Rickman, 235 S.W. 
425, 145 Tenn. 361. 

Tex.—Sweatt v. Painter, Civ.App., 

210 S.W.2d 442, error refused, 
reversed on other grounds 70 S.Ct 
848, 839 US. 629, 94 L.Ed. 1114, re¬ 
hearing denied 71 S.Ct 13, 340 U. 
S. 846, 95 L.Ed. 620. 

12 C.J. p 1174 note 78. 

Chinese citizen is not denied equal 
protection of the laws when he is 
classed among the colored races and 
furnished facilities for education 
equal to that offered to all, whether 
white, brown, yellow, or black. 

U.S.—Gong Lum v. Rice, Miss., 48 
S.Ct 91, 275 U.S. 7’8, 72 L.Ed. 172. 
Miss.—Bond v. Tij Fung, 114 So. 
332, 148 Miss. 462, reversed on oth¬ 
er ground Joe Tin Lun v. Bond, 49 
S.Ct 263, 279 U.S. 818, 73 L.Ed. 

974. 

47. Ky,—Berea College v. Common- 
yrealth, 94 S.W. 623, 123 Ky. 209, 
29 Ky.L. 284, 124 Am.S.R. 344, 131 
Ann.Cas. 337, affirmed 29 S.Ct. 33, ‘ 

211 U.S. 45, 53 L.Ed. 81. I 

48. U.S.—Boyer v. Garrett, C.A.Md., 

183,F.2d 582, certiorari denied 711 
S.Ct 293, 340 U.S. 912, 95 L.Ed. 

659. 

Ky.—Sweeney v. City of Louisville, 
218 S.W.2d 30, 309 Ky. 465—War- 
ley V. Board of Park Commission¬ 
ers, 26 S.W.2d 554, 233 Ky. 688. 

48.5 U.S.—^Boyer v. Garrett, C.A.Md., 
183 F.2d 582, certiorari denied 71 
S.Ct 293, 340 U.S. 912, 95 L.Ed. 

659. 

48.10 U.S.—^Holmes v. City of At¬ 
lanta, D.C.Ga., 124 F.Supp. 290— 
Hayes v. Crutcher, D.C.Tenn., 108 
F.Supp. 582—Law v. Mayor and 
City Council of Baltimore, D.C.Md., 

, 78 F.Supp. 346. 
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I Pla.—^Rice v. Arnold, 45 So.2d 195, 
vacated bn other grounds 71 S.Ct 
77, 340 U.S. 848, 95 L.Ed. 1212, 
vacated on other grounds 54 So.2d 
114, certiorari denied 72 S.Ct 551, 
342 U.S. 946, 96 L.Ed. 704. 

Md.—Durkee v. Murphy, 29 A. 2d 253, 
181 Md. 259. 

48.15 U.S.—Lonesome v. Maxwell, D. 
C.Md., 123 F.Supp. 193. 

48.20 U.S.—Harris v. City of Day¬ 
tona Beach, D.C.Fla., 105 F.Supp. 
572. 

49. La,—^Vidalia v. Palkenheiner, 49 

So. 217, 123 Lsl 625—State v. Falk- 
enheiner, 49 So. 214, 123 La. 617. 

50. Ohio.—State v. Board of Trus¬ 
tees of Ohio State University, 185 
N.E. 196, 126 Ohio St 290. 

In. school apartment 
Colored girl student, offered quar¬ 
ters and opportunity for required 
residence service in one of two sim¬ 
ilarly furnished and equipped com¬ 
partments of Home Economics 
hQuse, is not entitled to mandamus 
commanding State University Trus¬ 
tees to make social privileges there¬ 
of available to her. 

Ohio.—State v. Board of Trustees of 
Ohio State University, supra. 

50.5 U.S.—^Brown v. Board of Ed. of 
Topeka, Shawnee County, Del., 
Kan., S.C. & Va., 74 S.Ct. 686, 347 U. 
S. 483, 98 L.Ed. 873, 38 A.L.R.2d 
^ 1180. 

50.10 U.S.—^Brown v. Board of Ed. 
of Topeka, Shawnee County, su¬ 
pra, 

50.15 Del.—Belton v. Gebhart, 87 A. 
2d ?62, 32 Del.Ch, 343, affirmed 91 
A.2d 137, affirmed 75 S.Ct. 753, 349 
U.S. 294, 99 L.Ed. 1083. 

50.20 U.S.—McLaurin v. Oklahoma 
State Regents for Higher Ed., Okl., 
70 S.Ct. 851, 339 U.S. 637. 94 L.Ed, 
1149—Sweatt v. Painter, Tex., 70 

S.Ct 848, 339 U.S. 629, 94 L.Ed.- 

rehearing denied 71 S.Ct. 13, 340 
U.S. 846, 95 L.Ed. 620—Sipuel v. 
Board of Regents of University of 
Oklahoma, 68 S.Ct. 299, 332 US. 
631, 92 L.Ed. '247—State of Mis¬ 
souri ex rel. Gaines v. Canada, Mo.. 
59 S.Ct. 232, 305 US. 337, 83 L.Ed, 
208, rehearing denied 59 S.Ct, 35 
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not atitiiori 2 ied by statute but was' contrary’ to tbe 
laws of the state, it was Held'that the action of state 
officials in enforcing segregation constituted a denial 
of equal ■protection.50.25 In 1954, the supreme court 
reexamined the ''separate' but equal’" doctrine as ap- 
plied in the field of public education, and concluded 
that it had no place in this field,50*30 since separate 
educational facilities are inherently unequal,50-35 ■ 
and that the segregation of students in public 
schools on the basis of race, even though the physi¬ 
cal facilities and other tangible factors are equd, 
deprives students of the minority group equal educa¬ 
tional opportunities, and constitutes a denial of equal 
protection of the laws,50-40 and its decision has been., 
followed and adhered to.50.45 > 

Before the school segregation decision, while the 
"separate but equal” doctrine was applied so as to 
permit racial segregation in the use or enjoyment 
of other public accommodations, as noted above, the 
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courts, as in school cases, found dn a number of ^ 
cases that negroes were denied equal protection by 
.the denial of specific benefits enjoyed by white per-, 
sons in the use of public parks,50.50 golf courses, -50.55 
swimming,50.60 and artistic, cultural, and eritertain- 
'ment50.65 .facilities, and the supreme.court indicated, 
that rules developed in school cases might be ap-^ 
plicable in these other fields.50.70 After -racial 
segregation in the public schools was outlawed, as 
inherently unequal,, the courts soon recognized the 
inequality of segregation in the.se other fields, and 
the "separate but equal” doctrine was held to be n6 
longer applicable in cases involving public parks, 
playgrounds, golf courses, and the like.50.75 

It, remains .-true, that .the guaranty against ■ the 
denial of equal accommodations because of race or 
color is merely a guaranty against state actiqn, and 
does, not extend to such denial by individuals ox 
corporations.51 However, this principle'does not 


305 XJ.S. 676, 83 L.Ed. 437, con¬ 
formed to 131 S.W.2d 217, 844 Mo. 
1238. 

Wichita Falls Jr. College 'Fist. 
V. Battle, C.A.Tex., 204 F.2d 632, 
certiorari denied '74 S.Ct. 788, 347 
XJ.S' 974, 98 L.Ed. 1114—McKissick 
V. Carmichael, C.A.N.C., 187 F.2d 
949, certiorari denied 71 S.Ct. 1021, 
341 U.S. 951, 95 L.Ed. 1374—Carter 
V. School Bd. of Arlington County, 
C.A.Va., 182 F.2d 531—Corbin v. 
County School Bd. of Pulaski Coun¬ 
ty, Virginia, C.A.Va., 177 F.2d 924. 

Constantine v. Southwestern 
Louisiana Institute, D.C.La., 120 
F.Supp. 417—Tureaud v. Board of 
Sup'rs of La. State University and 
Agr. and Mechanical College, D.C. 
La., 116 F.Supp. 248, reversed on 
other grounds, C.A., Board of 
Sup’rs of La. State University and 
Agr. and Mechanical College of 
Tureaud, 207 P.2d 807, vacated on 
other grounds 74 S.Ct. 784, 347 U. 
S. 971, 98 L.Ed. 1112—^Battle v. 
Wichita Falls Jr. College List., D. 
C.Tex., 101 F.Supp. 82, affirmed 
Wichita Palls Jr. College Dist. v. 
Battle, 204 F.2d 783, 347 U.S. 9.74, 
98 L.Ed. 1114—Gray v. University 
of Tennessee, D.C.Tenn., 97 F.Supp. 
463, vacated on other, grounds 
Gray v. Board of Trustees of Uni¬ 
versity of Tenn., 72 S.Ct. 432, 342 
U.S. ,517, 96 L.Ed. 540—^Wilson v. 
Board of Sup’rs of La; State Uni¬ 
versity and Agr. and Mechanical 
College, D.C.La., 92 F.Supp. 986, af¬ 
firmed 71 S.Ct. 294', 340 U.S. 909, 95 
L.Ed. 657, rehearing denied 71 S. 
Ct. 490, 340 U.S. 939, 95 L.Ed. 678-- 
Johnson v. Board ‘ of Trusteed of 
University of Kentubky,’ D.C.Ky’., 
83 iF.^iipp. 707—^Preemaii v. Il^chool 
Bd. if Chesterfield County, D.C.Va., 
F.Supp. 167. 


Del.—-Gebhart v. Belton, 91'A.2d 137, 
affirmed 76 S.Ct. '753, 349 U.S/ 294. 
99 L.Ed. 1083—^ParkeDv. Universi¬ 
ty of Delaware, 75 A.2d 225, 31 
DeLCh. 381. 

Fla.—State ex rel. Hawkins v. Board 
of Control of Florida, 47 So.2d 608. 
Kan.—Grahhm v. Board of Education 
of City of Topeka, 114 P.2d 313, 153 
Kan. 840. . - 

Md.—McCread,y v. Byrd, 73 A.2d 8, 
195 Md. 131, certiorari denied Byrd 
V. Mepready, 71 S.Ct. 64, 340 U.S. 
827, 95 L.Ed. 608. • , 

Mo.—State ex rel. Brewton v. Boai:d 
of Bd. of City of St. Louis, .233 
S.W.2d 697, 361 Mo. 86. 

G-lvlng course iu Uegro school not 
practical 

Where a certain course Is given 
in a white school, And student in 
negro school applies .for such a 
course and is qualified, the Four¬ 
teenth Amendment to the federal 
constitution requires that h-o he given 
such coprse in negro school, even 
though there are not a sufficient num¬ 
ber of applicants for the, course to 
make it practical to give the course 
in a negro school. ,, ' ' 

U.S,—Bro-^n v. Ramsey, C.A.Ark., 
185 F.2d 225. 

50.25 U.S.-r-Westminster School 
Pist. of Orange County v. Mendez, 
C.C.A.Cal, 161 F.2d 774,, i - / 
Gonzales- v.- Sheely, D.C.Ariz., 96 
F.Supp. 1004. ’ , 

50.30 , U.S.—Brown y. Board of Ed. 
of Topeka, 'Shawnee.. County, Del., 
kaii., S.C. & Va., 74 S.Ct. 686, .347 
U.S. .483, 98 L.Ed. .873, 38 A.L.R.2d 
* 3:i8,o.;" , ^ 

50.35 U.S.—Brown v. Board of Ed 
I of Topeka, Shawnee County, (supra. 

50.40 U.S.—Brown’ v. Board of Ed. 
of Topeka, Shawnee Counts^, supra. 

47'S'' 


50.45 U.S.—Brown v. Board of Ed. 
of Topeka, Del., Kan., S.C. & Va., 
75 S.Ct. 753, 349 U.S. 294. 99 L.Ed. 
1083. 

Romero v. Weakley, D.C.Cal., 131 
F.Supp. 818. 

Fla.—^Board of Public Instruction of 
Manatee County v. State, 75 So. 
2d 832. 

50.50 U.S.—Beal v. Holcombe, C.A. 
Tex., 193 F.2d 384, certiorari denied 
Holcombe v. Beal, 74 S.Ct 783, 347 
U.S. 974, 98 L.Ed. 1114. 

50.55 U.S.—Beal v. Holcombe, C.A. 
Tex., 193 P.2d 384, certiorari de¬ 
nied Holcornbe v. Beal, 74 S.Ct 
783, 347 U.S. 974, 98 L.Ed. 1114. 

Law V. Mayor and City Council 
of .Baltimore, D.C,Md., 78 F.Supp. 
346‘. 

50.60 U.S.—^Draper v. City of St 
Louis, D.C.MO.,, appeal dismissed 
186 F.2d 307. ’ . 

. Williams v. Kansas City, D.C. 
Mo., 104 F.Supp. 848, affirn^ed, Kan¬ 
sas City, Missouri v. Williams, C.A., 
205 F.2d 47, certiorari denied City 
of Kansas City, Missouri v. Wil¬ 
liams, '74 S.Ct. 45, 346 U.S. 826,' 98 
L.Ed. .351. 

50.65 , U.S.-—Harris v. City of Day¬ 
tona Beach, D.C.Fla., 105 F.Supp. 

’ 572. 

50.70 U.S.—Muir v. Louisville Park 
I Theatrical Ass’n, Ky., 74 S.Ct 783, 
347 U.S: 971, 98 L.Ed. 1112, 

U.S.—Ri-ce V. Arnold, - Fla., 71 S.Ct 
i 77, 340 U.S. 848, 96 L.Bd. 621. 

50.75 U.S.—Holnies v. City of At¬ 
lanta, Ga., 76 S:Ct 141. ■ ' ' 

■*' ' ‘Dawson V. Mayor and CitV domi¬ 
cil of Baltimore City, 

F.2d 386, affirmed''Mayor and,City 
Coundii ’ of Baltimore City’ , v. 

: Dawson, 76 ^.Ct l33.. ' 

51. U.S.—McCabe v. Atchison, T. & 
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permit'the state or a mtihici{>ality to. provide the 
ways and means for private persons' to discriminate 
against inhabitants on racial grounds.^'^-S Thus, 
when a city constructs a facility, such as a swim¬ 
ming pool, with public funds under statutory au¬ 
thority, if it leases the facility to private persons, it 
has been held that it must see that;it is operated 
without discrimination because of race or color,51.10 
except possibly where the lease is to run only for 
a short period of time,51-'i5 although it has been 
held that the action of municipal authorities in leas¬ 
ing a publicly owned golf course to private persons 
does not violate the rights of negro inhabitants who 
had sought and been refused the right to use the 
course while it was municipally operated, where the 
lease was entered into by the city for bona fide 
financial reasons and not to deprive the negro in¬ 
habitants of their nghts.5i*20 

A statute reorganizing and consolidating the rural 
school system* in towns and excepting from its 
provisions the towns of a particular county, adjoin¬ 


ing a large city, is not a denial of equal protection 
of the law, as to towns not so excepted.52 

Language deficiencies. English language deficien¬ 
cies of children of foreign ancestry entering public 
schools may justify separate treatment in separate 
classrooms.52.5 Such separate allocations, however, 
can be lawfully made only after credible examina¬ 
tion by the appropriate school authorities of each 
child whose capacity to learn is under considera¬ 
tion, and the determination of such segregation must 
be based wholly on indiscriminate foreign language 
impediments in the individual child, regardless of 
his ethnic traits or ancestry.^^.iO 

§ 543. - Crimes and Punishments 

The equal protection guaranty, generally, precludes 
any state action which discriminates between persons of 
different races or colors, as to crimes or punishments 
therefor, 

A person of a particular race, accused of crime, 
is entitled to the equal protection of the law,5^ 


S. F. R. Co., Okl., 35 S.Ct. 69, 235 
U.S. 151, 59 KEd. 169. 

Powell 'V. Utz, D.C.Wash., 87 F. 
Supp. 811—^Nash v. Air Terminal 
Services, D.C.Va.; 85 F.Supp. 545. 
12 C.J. p 1175 note 81. 

State aid. and control 
The fact that a private housing 
development receives state aid by 
way of tax exemption and the ex¬ 
ercise of powers of eminent domain, 
and various other ways, and,is sub¬ 
ject to state control by statute and 
contract does not transmute its-con¬ 
duct in discriminating against pro¬ 
spective tenants on the ground of 
race, color, or creed into state action 
under the equal protection clausei 
N-Y.-r-Borsey v. Stuyvesant Town 
' Corp., 87']Sr.E.2d ‘541, 299 l^.T. 512, 
14 A.L.R.2d 133, certiorari denied 
70 S.Ct. 1019, 339 U.S. 9^1,‘94 L. 
Ed. 1385. 

Lessor forbidding baseball games by 
negroes on leased premises 

La.—^Modern Amusements v. New 
Orleans Public Service, 165 So.^ 137, 
183 La. 898. 

51.5 U.S.—Lawrence v. Hancock, D. 

C.W.Va., 76 F.Supp. 1004. 

Ohio.—Culver v. City of Warren, 83 
N.E.2d 82, 84 Ohio App. 373. ' 

Ejection aided by police officer ^' 

Plaintiffs who allegedly were re-’ 
fused admission to swimming pool 
of privately owned i amusement' park 
open to public on. payment of^ fees, 
and who were allegedly ejected from 
park by park managehment, hided Te^nd 
abetted by borough chief of police,“ 
because their party included negroes, 
were thereby denied ^04l protection 
of the laws; ’ 


U.S.—Valle V. Stengel, C.A.N.J., 176 
P.2d 697. 

51.10 U.S.—Lawrence v. Hancock, D. 

C.W.Va., 76 F.Supp. 1004. 

Beal purpose discriminatory 
Evidence held to establish that so- 
called veterans’ organization was a 
mere -agent or instrumentality of 
city, and that real purpose of lease 
of municipal swimming pool to i,t was 
to exclude colored people from use of 
such facility in violation of their 
constitutional rights, and whether 
pool was dedicated to public use was 
immaterial. 

Ohio.—Culver v. City of Warren, 83 
N.B.2d 82, 84 Ohio App. 373. 

51.15 U.S.—Sweeney v. City of Lou¬ 
isville, D.C.Ky., 102 F.Supp. 525, af¬ 
firmed, C.A., Muir V. ‘ Louisville 
Park Theatrical Ass’n, 202 F.2d 275, 
vacated andi remanded for consid¬ 
eration in light of school segrega¬ 
tion cases. and present conditions 
74 S.Ct. 783, 347 U.S. 971, 98 L.Ed. 
i 1112—^Lawrence v. Hancock, D.C.W. 

Va,, 76 F.Supp. 1004. 
blunicipal auditorium 

A city which'was guilty of no dis¬ 
crimination among races in granting 
admissions to entertainments given 
under t-Iie direct auspices of the city, 
in* its' muiiicipar auditorium, or of 
discriminating between those to 
whom the auditorium would be li¬ 
censed at times when auditorium 
was i'not used in civic i enterprises, 
couM not be enjoined from leasing 
the auditorium for. use in perform¬ 
ances at which negroes’Were alleged¬ 
ly denied the same right of admis¬ 
sion as any other racej but city was 
authorized to ipemait lessees to adopt 
their owm regulations with respect 
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to admission and seating of those 
purchasing tickets. 

Mo.—^Harris v. City of St. Louis, 
App., Ill S.W.2d 995. 

51.20 U.S.—^Easterly v. Dempster, D. 
C.Tenn., 112 F.Supp. 214. 

52. ■ N.Y.—^Brown v. Bunselmeyer, 
167 N.T.S. 993, 101 Misc. 625. 

52.5 U.S.—Gonzales v. Sheely, D.C. 
Ariz.', 96 F.Supp. 1004—Mendez v. 
Westminster School Dist. of 
Orange County, D.C.Cal., 6*4 F.Supp. 
544, affirmed, C.C.A., 161 F.2d 774. 

52.10 U.S.—Gonzales v. Sheely, D.C. 
Ariz., 96 F.Supp. 1004—Mendez v. 
Westminister School Dist. of 
Orange County, D.C.Cal., 64 F.Supp. 
544, affirmed, C.C.A., 161 F.2d 774. 

53. Fla.—Shepherd v. State, 46 So.2d 
880, reversed on other grounds 71 

_ S.Ct 549, 341 U.S. 50, 95 L.Ed. 740, 

' mandate conformed to 52 So.2d 
903—Taylor v. State, 22 So.2d 639, 
.156 PlV 122.. 

Mo.—State v. Bly, 289 SW. 558. 
Equal protection of the law as to 
crimes and criminal procedure in 
general see infra § 563. 

Baoe discrimiuatioiL not showiL 
Cal.—People v. Zammora, 152 P.2d 
180, 66 Cal.App.2d 166. 

Tex.—Allen v. State, 184 S.W.2d 470, 
148 Tex.Cr. 1. 

PiscriminaHon in court room seating 

Any complaint stimulated by, re¬ 
questing certain groups of specta¬ 
tors to use the balcony because of 
the crowded condition of main floor 
of court room would lie in mouth of 
those who saw fit to construe the re¬ 
quest as a deniq,! of equal protection 
of the laws and not of accused, who 
claimed that he was denied a public 
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and a statute or ordinance is void as a denial of 
such protection which makes a particular act a 
crime when committed by a person of one race but 
not when committed by a person of another race.^^ 
However, it has been held that a statute making it 
an offense for any white person and any negro to 
live together in adultery or fornication and pre¬ 
scribing the same punishment for each does not 
violate the equal protection clause,and that in 
determining whether the conduct of one person to¬ 
ward another is disorderly, consideration may be 
given to the fact that they are of different races 
without denial of the equal protection of the law.55 

Punishments. Under the equal protection guar¬ 
anty, a person may not be subjected to any greater 
or different punishment for a criminal offense be¬ 
cause of race or color,56 but it has been held that 
it is not' a denial of equal protection to place a dif¬ 
ferent punishment on certain acts when committed 
between persons of the same race from 'that im¬ 


posed when committed between persons of different 
races,57 as in punishing adultery and fornication 
between a white person and a negro more heavily 
than when committed between white persons or be¬ 
tween negroes.ss 

§ 544. Discrimination by Reason of Sex 

Discrimination between the sexes with respect to 
matters in which sex is a material factor may be made 
without violating the equal protection guaranty, if the 
classification Is a natural and reasonable one. 

Discrimination between the sexes with respect to 
matters in which sex is a material factor may be 
made by statute or other state action, without violat¬ 
ing the equal protection guaranty, if the classifica¬ 
tion is a natural and reasonable one;^^ ^nd such 
discrimination may be made in favor of women.60 
A state may, without violation of the equal protec¬ 
tion guaranty, deny to women the right-to sdl in¬ 
toxicating liquors^i or deny to' females a license 


trial and equal protection of the law 
because seating arrangement resulted 
in a concentration in the balcony of 
those of the same race as defendant. 
Miss.—Murray v. State, 33 So.2d 291, 
202 Miss. 849. 

54. Mass.—In re Opinion of Jus¬ 
tices, 94 N.E. 568, 207 Mass. 601, 
34 L..R.A.,N.S., 604. 

12 C.J. p 1175 note 83. 

54.5 Ala.—Jackson v. State, 72 So.2d 
114, 37 Ala.App. 519, certiorari de¬ 
nied 72 So.2d 116, 260 Ala. 698, and 
75 S.Ct. 210, 348 U.S. 888, 99 L.Ed. 
698. 

Statutes prohibiting intermarriage 
see supra § 641. 

55. N.T.—People v. Robinson, 132 N. 
T.S. 674, 73 Misc. 343. 

56. U.S,—Pace v. Alabama, Ala., 1 
S.Ct 637, 106 U.S. 683, 27 L.Ed. 
207. 

In re Ah Chong, C.C.Cal., 2 F. 
733, 6 Sawy. 451. 

Ho Ah Kow V. Nunan, C.C.Cal., 
12 P.Cas.No.6,546, 5 Sawy. 552. 
Protection as to punishment for 
crime under civil rights statutes 
see Civil Rights § 12. 

Evidence Insufficient 

(1) Mere showing that during 12 
year period extending from 1940 to 
1952 there were seven deaths from 
legal executions of non-white per¬ 
sons in the 15 to 19 year age group, 
while during same period there were 
no deaths from legal executions of 
white persons in the same age group, 
did not, standing alone, warrant con¬ 
clusion that infliction of death pen¬ 
alty on members of such race group 
had been result of acts of discrimina¬ 
tion as between races. 

Fla.—State ex rel. Johnson v. Mayo, 
69 So.2d 307, 


(2) In rape prosecution, evidence 
did not establish defendants’ conten¬ 
tion that it was policy, practice and 
custom of the commonwealth to in¬ 
flict death penalty on negroes, be¬ 
cause of their race and color, convict¬ 
ed of rape on white women, while 
failing and refusing to inflict death 
penalty on white or any other persons 
convicted of rape of negro women. 
Va.—^Hampton v. Commonwealth, 58 
S.E.2d 288, 190 Va. 531, certiorari 
denied 70 S.Ct. 1013, 339 U.S. 989, 
94 L.Ed. 1390, certiorari denied 
Hampton v. Smyth, 71 S.Ct. 286, 
340 U.S. 914, 95 L.Ed. 660. 

57. U.S,—Pace v. State, 1 S.Ct 637, 
106 U.3. 583, 27 L.Ed. 207. 

12 C,J. p 1175 note 85. 

58. U.S.—^Pace v. State, supra. 

12 C.J. p 1175 note 85 [a]. 

59. U.S.—Goesaert v. Cleary, Mich., 
69 S.Ct 198, 335 U.S. 464, 93 L.Ed. 
163. 

Hawaii.—Territory v. Armstrong, 28 
Hawaii 88. 

Mass.—In re Opinion of the Justices, 
22 lSr.E.2d 49, 303 Mass. 631, 123 
A.L.R. 199. 

Minn.—^Anderson v. City of St. Paul. 

32 Nr.W,2d 538, 226 Minn. 186. 

K.C.—State v. Emery, 31 S.E.2d 858, 
224 N.C, 581, 157 A.L.R. 441. 
Regulation of employment of married 
women see supra § 513. 

As to testamentary disposition of 
property 

A statute requiring the husband’s 
consent to his wife’s will to deprive 
him of more than two thirds of the 
wife’s estate does not deny the equal 
protection of the law to the wife, 
although the husband may make 
such a disposition of his estate with¬ 
out the wife’s consent, where the dif¬ 
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ferences between husband and wife 
with regard to property rights are 
preserved by statute. 

Mont.—In re Mahaffay’s Estate, 254 
P. 875, 79 Mont 10. 

Protection against arbitrary discrim¬ 
ination 

Women, married or unmarried, .like 
other citizens, are entitled to the 
benefit of the constitutional guaran¬ 
ties against arbitrary discrimination. 
Mass.—In re Opinion of the Justices, 
22 N.B.2d 49, 303 Mass. 631, 123 
A.L.R. 199. 

60. Mo.—State 6x rel. Wells v. 
Walker, 34 S.W.2d 124, 326 Mo. 
1233. 

Protection of married woman^s sep¬ 
arate pwperty 

A statute for the protection of a 
married wornan’s separate property 
and providing’ that she may not in¬ 
volve or make her separate prop¬ 
erty liable unless the contract is for 
her sole use and benefit or made in 
connection with or for the benefit of 
her separate property or incumbering 
it does not deny a married woman 
equal protection of the laws. 

Idaho.—Craig v. Lane, 89 P.2d 1008, 
60 Idaho 178. 

Exempting females from arrest 

A statute authorizing .execution 
against the body of a judgment debt¬ 
or, but exempting females from ar¬ 
rest, is not unconstitutional as class 
legislation. 

S.C.—Harrison v. Caudle, 139 S.E. 
842, il41 S.C. 407. 

61. Mo.—State ex rel. Wells v. 
Walker, 34 S.W.2d 124, 326 Mo. 

1233. 

N..J.—^Hoto.oken v. Goodman, 51 A 
1092, 68 N.J.Law 217. 
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or the right to serve as bartenders;61-5 and it 
may forbid the employment®^ or admission®^ of 
women in or to places in which intoxicating liquors 
are sold. Since such activities by women may, in 
the allowable legislative judgment, give rise to 
moral and social problems against which it may 
devise preventive measures, the legislature need 
not make the prohibition absolute but may provide 
for reasonable exceptions,®®*® as where as to a 
defined group of females other factors are operating 
which either eliminate or reduce the moral and 
social problems otherwise calling for prohibi¬ 
tion.®®*^® Prior to the adoption of the Nineteenth 
Amendment to the federal Constitution, providing 
that the right of citizens to vote shall not be denied 
or abridged on account of sex, a state could deny 
women the right to vote.®^ 
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The equal protection guaranty is not violated by 
a statute which provides for the medical examina¬ 
tion and detention of prostitutes,®® or which makes 
it a criminal oifense for a male person to live with, 
or to accept the earnings of, a prostitute;®® or 
which makes a classification, on the basis of sex, 
for the purpose of punishment and reformation of 
persons convicted of adultery®^ or other criminal 
offenses.®® A statute, however, violates the guaran¬ 
ty which discriminates against women as to matters 
of criminal procedure,®® or which prescribes a 
treatment of male persons acquitted of crime on the 
ground of insanity different from that accorded fe¬ 
male persons thus acquitted.*^® 

A state constitutional provision that both male 
and female citizens shall enjoy equally all civil, 
political, and religious rights and privileges is not 


Ohio.—^Bergman v. Cleveland, 39 
Ohio St. 661. 

12 C.J. P 1175 note 89. 

61.5 U.S.—Goesaert v. Cleary, Mich., 
69 S.Ct 198, 335 U.S. 464, 93 L.Ed. 
163. 

Cal.—^People v. Jemnez, 121 P.2d 543, 
49 Cal.App.2d Super. 739. 

Ill.—Henson v. City of Chicago, 114 
N.E.2d 778, 415 Ill. 564. 

Mich.—Nephew v. Liquor Control 
Commission of Michigan, 67 N.W. 
2d 466, 336 Mich. 120. 

Minn,—^Anderson v. City of St. Paul, 
32 N.W.2d 538, 226 Minn. 186. 

Tact that women may serve as 
waitresses where liquor is dispensed 
does not render the statute uncon¬ 
stitutional. 

U.S.—Goesaert t. Cleary, Mich., 69 S. 
Ct. 198, 335 U.S. 464, 93 L.Ed. 163. 

62. U.S.—Cronin v. Denver, Colo., 24 

5. Ct. 220, 192 U.S. 115, 48 L.Ed. 368. 
12 C.J. p 1175 note 90. 

63. Mo.—State ex rel. Wells v. 
Walker, 34 S.W.2d 124, 326 Mo. 
1233. 

12 C.J. p 1175 note 91. 

63.5 US.—Goesaert v. Cleary, Mich., 
69 S.Ct 198, 335 US. 464, 93 L. 
Ed. 163. 

Cal.—People v. Jemnez, 121 P.2d 543, 
49 Cal.App.2d Sui>er. 739. 

Mich.—^Nephew v. Liquor Control 
Commission of Michigan, 67 N.W. 
2d 466, 336 Mich. 120. 

Minn.—^Anderson v. City of St. Paul, 
32 N.W.2d 638, 226 Minn, 186. 

Porhidding har service 
Municipal ordinance providing that 
no woman shall be served with liquor 
directly over any bar, is not so dis¬ 
criminatory as to render it invalid. 
N.J.—^Eskridge v. Division of Alco¬ 
holic Beverage Control, 106 A.2d 

6, 30 N.J.Super. 472. 
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63.10 US.—Goesaert v. Cleary, 
Mich., 69 S.Ct 198, 335 US. 464, 
93 L.Ed. 163. 

Mich.—Nephew v. Liquor Control 
Commission of Michigan, 67 N.W. 
2d 466, 336 Mich. 120. 

Certain females allowed to serve as 
bartenders 

(1) A statute prohibiting women 
from serving as bartenders is not 
unconstitutional because of an ex¬ 
ception in favor of a female licensee 
or the wife of a licensee. 

Cal.—^People v. Jemnez, 121 P.2d 643, 
49 Cal.App.2d Super. 739. 

(2) So, an ordinance prohibiting 
employment of women as bartenders 
but excepting a licensee, wife of a 
licensee, or manager of such estab¬ 
lishment if licensee is in armed forc¬ 
es, is not invalid as denying women 
prohibited from being employed as 
bartenders equal protection of the 
laws. 

Minn.—Anderson v. City of St. Paul, 
32 N.W.2d 638, 226 Minn. 186. 

(3) This is true of a statute or or¬ 
dinance excepting the wife or daugh¬ 
ter of a male licensee, a female li¬ 
censee, or her daughter. 

US.—Goesaert v. Cleary, Mich., 69 S. 

Ct. 198, 335 U.S. 464, 93 L.Ed. 163. 
Mich.—^Nephew v. Liquor Control 
Commission of Michigan, 67 N.W. 
2d 466, 336 Mich. 120. 

(4) Likewise sustained is an ex¬ 
ception in favor of the mother, 
daughter, wife, or sister of a licensee. 
Ill.—^Henson v. City of Chicago, 114 

N.E.2d 778, 415 Ill. 564. 

64. Mo.—^Minor v. Happersett, 53 
Mo. 58, affirmed 21 Wall. 162, 22 L. 
Ed. 627. 

65. N.T.—People v. Fox, 129 N.Y.S. 
657, 144 App.Div. 628. 

12 C.J. p 1176 note 93. 

66. Wash.—State v. Graham, 74 P. 
1068, 34 Wash. 81. 
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67. Hawaii.—Territory v. Armstrong, 
28 Hawaii 88. 

Prescribing lighter punishment for 
female offenders does not deny to the 
male offender the equal protection of 
the laws. 

Hawaii.—Territory v. Armstrong, su¬ 
pra. 

68. Kan.—State v. Heitman, 181 P. 
630, 105 Kan. 139, 8 A.L.R. 848— 
Ex parte Dunkerton, 179 P. 347, 104 
Kan. 481. 

Mass.—^Platt v. Commonwealth, 152 
N.E. 914, 256 Mass. 639. 

Beascms for role discussed 
Kan.—State v. Heitman, 181 P. 630, 
105 Kan. 139, 8 A.L.R. 848. 

As to their liability to sentence to 
reformatories, there is no inequality 
between men and women. 

Mass.—^Platt v. Commonwealth, 152 
N.E. 914, 256 Mass. 539. 

Industrial farm or workhouse for 
women and jail for men 

A statute establishing a state in¬ 
dustrial farm or workhouse for wo¬ 
men convicted of criminal offenses 
does not violate the equal protection 
guaranty because a woman convict¬ 
ed of a misdemeanor is sentenced 
thereto for an indefinite period with 
a maximum limit, while a man con¬ 
victed of the same offense is sen¬ 
tenced, under the general law, to the 
county jail or workhouse for a defi¬ 
nite period within the same maxi¬ 
mum limit. 

ICan.—State v, Heitman, 181 P. 630, 
105 Kan. 139, 8 A-L.R. 848. 

Ohio.—^Ex parte Brady, 167 N.B. 69, 
116 Ohio St. 512. 

69. Mo.—State ex rel. Wells v. 
Walker, 34 S.W.2d 124, 326 Mo. 
1233. 

70. Ind.—^Morgan v. State, 101 N.E. 
6, 179 Ind. 300. 
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Violated by a statute imposing an annual road poll 
tax on men alone.^i 

Women as jurors. The state may, without viola¬ 
tion of the equal protection guaranty, deny to wom¬ 
en the right to serve as jurorsJ^ s^ich denial does 
not deprive either a female72.5 or male72.io defend¬ 
ant of equal protection of the laws. However, under 
statutes authorizing women to serve as jurors, 
there must be no discrimination against them in 
the selection of jurors, if they meet the prescribed 
requirements as to qualifications,^3 but the consti¬ 
tutional right of accused to equal protection of the 
laws is not infringed by failure to include any 
women among those summoned as prospective ju¬ 
rors.*^ 3.6 ^ constitutional and statutory provision 


that no woman shall be drawn for jury service un^ 
less she has previously filed a written declaration 
of her desire to be subject to such service, is not 
invalid as discriminatory.*^^ 

§ 545. Creation or Discharge of Liabilities 

The equal protection clause is not necessarily vlo- 
lated by statutes which impose liabilities In excess of 
those imposed by the common law, or which discharge 
from liabilities already attached. 

Subject to the limitation of reasonableness of 
classification and discrimination, as discussed supra 
§ 505, the legislature may, without denial of the 
equal protection of the laws, impose on persons 
and corporations liabilities in excess of those im¬ 
posed by the common law and may discharge lia- 


71. Utah.—Salt Lake City v. Wil¬ 
son, 148 P. 1104, 46 Utah 60. 

72. Fla.—Hall v. State, 187 So. 392, 
136 Fla. 644. 

Mass.—Commonwealth v. Welosky, 
177 N.E. 656, 276 Mass. 398, cer¬ 
tiorari denied Welosky v. Com¬ 
monwealth of Massachusetts, 62 S. 
Ct 201, 284 U.S. 684, 76 L.Ed. 578. 
N.C.—State v. Einery, 31 S.E.2d 858, 
224 K.C. 581, 157 A.L.R. 441. 

Wyo.—McKinney v. State, 30 P. 293, 
3 Wyo. 719, 16 L.R.A. 710. 

Equal protection guaranty as affect¬ 
ing constitution of juries in gen¬ 
eral see supra § 540. 

The Kineteenth Amendment to fed¬ 
eral Constitution prohibiting denial 
of right to vote on account of sex 
did not invalidate statutes imposing 
jury duty on male citizens only. 

Fla.—^Hall v. State, 187 So. 392, 136 
Fla. 6*44. 

In Hew Torlc, Judiciary Law § 686, 
prior to its amendment in 1937 strik¬ 
ing out the word “male,” requiring 
jurors in EZings county to be male 
citizens was held not to violate the 
Fourteenth Amendment, relative to 
the equal protection of the laws, in 
view of the practical construction of 
that amendment resulting from the 
uniform conduct of federal and state 
governments for over fifty years, in 
limiting jury service to males. 

—In re Grim, 179 H.Y.S. 795, 
110 Misc. 45, affirmed 181 NT.T.S. 
938, 192 App.Div. 885. 

72.5 Fla.—Hall v. State, 187 So. 392 
136 Fla. 644. 

72.10 Okl.~Hill V. State, 266 P.2d 
469, 97 Okl.Cr. 23. 

Wyo.—^McKinney v. State, 30 P. 293, 

3 Wyo. 719, 16 L.R,A,. 710. 

In rape prosecution, male defend, 
ants were not prejudiced by exclusion 
of women from grand jury panel and 
were not entitled to have indictment 
quashed on ground that rights of 
equal protection of the law were de¬ 
nied. 


Del.—State v. Jones, 57 A.2d 109, 5 
Terry 372. 

73. La.—State v. Dreher, 118 So. 85, 
166 La. 924, certiorari denied Dre¬ 
her V. State of Louisiana, 49 S.Ct. 
36, 278 U.S. 641,. 73 L.Ed. 556. 

Minn.—State v. County Board of 
Renville County, 213 K.W. 645, 171 
Minn. 177, 62 A.L.R. 916. 

Ziimitlng selection to male voters 
Under a statute requiring jurors to 
be selected from the qualified voters, 
a resolution of the county board be¬ 
fore preparing the jury lists, limit¬ 
ing the selection of jurors to male 
voters is unauthorized, and consti¬ 
tutes a discrimination against wo¬ 
men, 

Minn.—State v. County Board of Ren¬ 
ville County, supra. 

Evidence held insufficient to show 
that women were intentionally and 
deliberately excluded, in view of fact 
that state law gave to women the 
privilege to serve but did not Impose 
service as a duty. 

U.S.—Fay v. People of State of New 
York, 67 S.Ct. 1613, 332 U.S. 261, 
91 L.Ed. 2043, rehearing denied 68 
S.Ct. 27, 332 U.S. 784, 92 L.Ed. 367, 
and Bove v. People of State of New 
York, 68 S.Ct. 28, 332 U.S. 784, 92 
L.Ed. 367. 

73.5 U.S.—U. S. V. Ballard, D.C.Cal., 
35 F.Supp. 105. 

Mo.—State v. Taylor, 205 S.W.2d 734, 
356 Mo. 1216. 

74. La.—State v. Dreher, 118 So. 85, 
166 La, 924, certiorari denied Dre¬ 
her V. State of Louisiana, 49 S.Ct. 
36, 278 U.S. 641, 73 L.Ed. 656. 

75. Ala.—^Atkins v. Curtis, 66 So.2d 
455, 259 Ala. 311. 

Ariz.—^Valley Nat, Bank of Phoenix 
V. Glover, 159 P.2d 292, 62 Ariz. 
638. 

Cal.—Los Angeles County v. Hurlbut, 
111 P.2d 963, 44 Cal.2d 88. 

Ventura County v. Southern Cal. 
Edison Co.; 193 P.2d 612, 85 Cal. 
App.2d 529. 


Fla.—Loftin v. Crowley’s, Inc., 8 So. 

2d 909, 150 Fla. 836. 

Ill.—Lewis V. West Side Trust & 
Savings Bank, 32 N.E.2d 907, 376 
Ill. 23. 

Mass.—Service Mut. Liability Ins. 
Co. v. Aronofsky, 31 N.E.2d 837, 
308 Mass. 249. 

Mich.—^Auditor General v. Hall, 1 
N.W.2d 616, 300 Mich. 215, 139 A. 
L.R. 1022. 

Miss.—New York Life Ins. Co. v. 
Majet, 173 So. 412—State v. U. S. 
Fidelity & Guaranty Co., 128 So. 
603, 167 Miss. 740. 

Neb.—Boone County Old Age Assist¬ 
ance Bd. V. Myhre, 32 N.W.2d 262, 
149 Neb. 669. 

N.M.—Middle Rio Grande Water Us¬ 
ers Ass'n V. Middle Rio Grande 
Conservancy Dist., 258 P.2d 391, 
57 N.M. 287. 

Tex.—Wright v. A. G. McAdams 
Lumber Co., Civ.App., 218 S.W. 
671, modified on other grounds, 
Com.App., 234 S.W. 878. 

Statutes held not violative of equal 
protection clause 

(1) Allowing a recovery of dam¬ 
ages to a debtor for the assignment 
of a claim by the creditor to a non¬ 
resident to enable its collection by 
attachment. 

Ind.—^Anderson v. Knotts, 104 N.E. 
754, 181 Ind. 434, Ann.Cas.l916D 
868 . 

(2) Declaring indemnity insurer’s 
liability absolute when loss occurs 
within contract, and authorizing suit 
against insurer by person injured in 
own name after obtaining judgment 
against insured. 

Ala.—^Ft. Dearborn Ins. Co. v. Heaton, 
140 So. 441, 224 Ala. 334—Federal 
Automobile Ins. Ass’n v. Abrams, 
117 So. 86, 217 Ala. 639. 

(3) Imposing on officers of corpo¬ 
rations liability for funds misappro¬ 
priated by them. 

Cal.—Winchester v. Howard, 64 P. 
692, 69 P. 77, 136 Cal. 432, 89 Am. 
S.R. 153. 
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bilities which have already attached,*^® but may not 
exempt any particular person from the operation 
of the general lawJ*^ A statute regulating tene¬ 
ment houses is not in violation of the equal protec¬ 
tion clause, although it creates distinctions based on 
the size of the buildings, on whether the owners 
have secured certificates of conformity, and on the 
amount of rent obtained ;78 nor is a statute void 
which imposes liquidated damages on foreign corpo¬ 
rations and unliquidated damages on domestic cor¬ 
porations for the same act;*^® or which fixes a defi¬ 
nite recovery for death caused by a common car¬ 
rier, while making others causing death liable for 
fair and just damages-^® 

A statute providing for a prisoner’s reimburse¬ 
ment of the state for his maintenance if he has suf¬ 
ficient estate has been upheld.^^^-S A provision that 
one entitled to benefits as a war veteran shall not 
be under disability by reason of his minority to 
contract with respect to such benefits is not violative 
of the equal protection clause.^O-io A statute im¬ 
posing on one negligently responsible for fire 
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spreading to another’s property liability for the ex¬ 
pense incurred in fighting the fire is not in viola¬ 
tion of the equal protection clause, although no lia¬ 
bility is imposed if the fire is confined to the property 
of the one responsible for it.80.l5 ^ requirement 

that relatives contribute to the support of an in¬ 
digent person has been upheld as against the con¬ 
tention that it is a violation of equal protection of 
the laws in that nonresident relatives are not sub¬ 
jected to liability. 8 0.20 qrhe exclusion of patients 
in custody on criminal charges from a statute pro¬ 
viding for charges for persons in state- mental in¬ 
stitutions does not render the statute invalid. 8 O .25 
A provision for reimbursement from the estate of 
a perspn furnished old age assistance is vaHd.80.30 
A statute authorizing proceedings for reimburse¬ 
ment against such kin of an aged person receiving 
public aid as have filed income tax returns has been 

upheld.80.35 

A statute is a denial of equal protection which 
imposes a burden on public utilities which is not 
imposed on natural persons engaged in the same 


(4) Imposing: on stockholders lia¬ 
bility for the debts of the corpora¬ 
tion. 

Minn.—-Way v. Barney, 133 N'.W. 801, 
116 Minn. 285, 38 L..R.A„N.S., 648, 
Ann. Gas. 1913A 719. 

(5) Imposing: on the estate of a 
cestui que trust liability for fees 
paid by the trustee or other fiduciary 
to a surety company for becoming: 
surety on his bond. 

Pa.—In re Clark, 46 A. 127, 195 Pa. 
520, 48 L.R.A. 587. 

(6) Imposing: on the state, coun¬ 
ties, or cities liability for fees paid 
for sureties on official bonds. 

Cal.—County v. Murphy, 123 P. 808, 
162 Cal. 588, Ann.Cas.l913D 712. 

(7) Making" an owner liable for 
the neg"lig"ence of an operator using: 
a motor vehicle with "the owner's per¬ 
mission. 

Young" V. Masci, N.X, 53 S.Ct. 
699, 289 U.S. 253, 77 L.Ed. 1158, 88 
A.L.R. 170. 

(8) Making expenses incurred by 
public authorities in caring for an 
insane person a charge against his 
estate. 

S.D.—^Bon Homme County v. Berndt, 
90 N.W. 147, 15 S.D. 494. 

(9) Regulating the recovery of 
damages for the publication of libel¬ 
ous matter in newspapers and pe¬ 
riodicals. 

N.C.—Osborn v. Leach, 47 S.E. 811, 
135 N.C. 628, 66 L.R.A. 648. 

(10) Rendering directors of only 
gainful enterprises liable for dam¬ 
ages caused by employees. 

—Caudal De Lopez v. Sociedad 
Espanola de Auxilio Mutuo y Ben- I 


eficencia, C.C.A.Puerto Rico, 45 P. 
2d 331. 

(11) Requiring application for mo¬ 
tor vehicle operator's license of mi¬ 
nor to be signed by father, mother, 
guardian, or employer and making 
signer liable with minor for minor’s 
negligence when driving. 

Del.—Bispham v. Mahony, 175 A. 320, 
6 W.W.Harr., Del., 318. 

(12) Requiring owners of irriga¬ 
tion canals to build bridges for the 
benefit of adjacent landowners, while 
no such obligation is imposed on 
owners of canals constructed for oth¬ 
er purposes. 

Neb.—^Farmers Irrigation Dist. v. 
State of Nebraska ex rel. O'Shea, 
Neb., 37 S.Ct. 630, 244 U.S. 325, 
61 L.Ed. 1168. 

76. Va,—^Brown v. Western State 
Hospital, 66 S.E. 48, 110 Va. 321, 

77. Me.—Milton v. Bangor, R., etc., 
Co., 68 A. 826, 103 Me. 218, 126 Am. 
S.R. 293, 15 L.R.A.,N.S., 203. 

Application of foreign law 

Ohio citizen, entitled to equal pro¬ 
tection of its laws, could not, in pro¬ 
ceeding initiated in Pennsylvania 
and certified to Ohio under provi¬ 
sions of Uniform Dependent's Act, be 
required to contribute to support of 
his father, who was resident of Penn¬ 
sylvania, even though there was no 
provision in laws of Pennsylvania 
equivalent to Ohio statute exempting 
children from obligation, to support 
parents who have wilfully abandon¬ 
ed them during their infancy. 

Ohio.—Commonwealth of Pa, ex rel. 
Department of Public Assistance, 
Mercer County Bd. of Assistance 
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V. Mong, ll7 N.E.2d 32, 160 Ohio 
St. 455. 

78. Conn.—Second Nat. Bank v. 
Loftus. 185 A. 423, 121 Conn. 454. 

79. N.Y.—Pelletreau v. Greene Cons. 
Gold Min. Co., 97 N.Y.S. 391, 49 
Misc. 233. 

80. U.S.—^De Soto Motor Corpora¬ 
tion V. Stewart, C.C.A.N.M., 62 F. 
2d 914. 

80.5 Mich.—^Auditor General v. Hall, 
1 N.W.2d 616, 300 Mich. 215, 139 
A.D.R. 1022. 

80.10 Ariz.—^Valley Nat. Bank of 
Phoenix v. Glover, 159 P.2d 292, 
62 Ariz. 638. 

80.15 Cal.—^Ventura County v. 
Southern Cal. Edison Co., 193 P.2d 
612, 85 Cal,App.2d 529, 

80.20 Ala.—^Atkins v. Curtis, 66 So. 
2d 455, 259 Ala. 311. 

80.25 Ill.—Rough V. Hoehler, 109 
N.E.2d 177, 413 Ill. 409. 

80.30 Neb.—^Boone County Old Age 
Assistance Bd. v. Myhre, 32 N.W. 
2d 262, 149 Neb. 669. 

80.35 Cal.—^Los Angeles County v. 
Hurlbut, 111 P.2d 963, 44 Cal.App. 
2d 88. 

Financial ability 

If legislative intent of section of 
Welfare and Institutions Code relat¬ 
ing to proceedings against kindred 
of recipient of old age payments, 
was to proceed only against those 
filing income tax returns, such was 
a natural classification which legis¬ 
lature had right to designate as first 
-element in proof of financial ability. 
Cal.—Los Angeles Coimty v. Hurlbut, 
supra. 
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business or which makes one merely deriving a 
benefit from a fraud practiced by others liable not 
only for actual damages, but also for exemplary 
damages as well.®2 A denial of rights to an in¬ 
former under certain circumstances is not invalid 
as applied to an informer whose rights had not yet 
vested.®2-6 a holding that a depository making a 
payment under an erroneous order of the court is 
not liable for such payment is not a denial of equal 
protection of the laws.®2-io 

§ 546. -Liability for Injuries to Property 

Rights 

A change in the liability for injury to property rights 
from that imposed by the common iaw is not a vioia- 
tion of the equal protection clause. 

Subject to the limitations, discussed supra § 
505, that the liability imposed is reasonable, and 
not of an arbitrary or discriminatory character, 
the legislature may, without violating the equal 
protection clause, impose a liability in excess of, 
or different from, that imposed by common law for 


injuries to property rights,®® such as for damages 
for fraud in the purchase or sale of property,®^ 
or for taking property on which a lien exists for 
labor,®5 or which authorizes the assignment of the 
rents and profits of mortgaged property.®® A stat¬ 
ute fixing the measure of damages for the extraction 
of oil or gas under a claim of right asserted in 
good faith as the value of the oil or gas at the 
time of extraction without interest has been up- 
held.®®-5 

§ 547. - Creation or Displacement of 

Liens 

The creation or displacement of a lien does not violate 
the equal protection clause If it does not effect an unrea¬ 
sonable classification or discrimination. 

If the action of the state does not effect an un¬ 
reasonable classification or discrimination, a con¬ 
stitutional or statutory provision creating a lien, 
either expressly or impliedly, is not in violation of 
the equal protection clause,® 7 as where it gives to 
laborers, contractors, and materialmen liens on the 


Bl. XT.S.—Southern Bell Telephone 
& Telegraph Co. v. Louisiana Pub¬ 
lic Service Commission, D.C.La., 
15 F.Supp. 1057. 

82. Tex.—^Ulrich v, Krueger, Civ. 
App., 272 S.W. 824. 

82.5 U.S.—U. S. ex rel. Sherr v. An¬ 
aconda Wire & Cable Co., D.C.N.Y,, | 
57 F.Supp. 106, affirmed, C.C.A., ; 
149 F.2d 680, certiorari denied 66 
S.Ct. 143, 326 U.S. 762, 90 L.Ed. 
468. 

82.10 Mo.—^Lucas v. Central Mis¬ 
souri Trust Co., 162 S.W.2d 569, 
349 Mo. 537, 

83. Mich.—Tillson v. Consumers’ 

Power Co., 256 N.W. 801, 269 

Mich. 53. 

Excavator failing to support adja¬ 
cent premises 

Mich.—Tillson v. Consumers’ Power 
Co., supra. 

ISTot giving new right of action 
A statute which imposes liability 
on a water company for loss by fire 
occasioned by any unlawful act or 
omission, but which does not give 
any new right of action, against the 
city or water company, which did 
not exist at common law for the re¬ 
covery of damages by reason of 
property within the city being suf¬ 
fered to burn for lack of adequate, 
fire protection, does not violate the 
equal protection clause. 

Ind.—^Larimore v. Indianapolis Wa¬ 
ter Co., 151 N.E. 333, 197 Ind. 457. 
Xffarket agency 

The constitutional rights ©f one 
operating a livestock marketing 
agency and claimed to have become 
a federal public utility by virtue of 


Packers and Stockyards Act were 
not violated by judgment holding 
partnership liable to chattel mort¬ 
gagee for conversion of livestock 
which were covered by mortgage and 
which were sold through marketing 
agency without mortgagee’s consent. 
Minn.—Mason City Production Cred¬ 
it Ass’n V. Sig Ellingson & Co., 
286 N.W. 713, 205 Minn. 637, cer¬ 
tiorari denied 60 S.Ct. 130, 308 U. 
S. 699, 84 L.Ed. 501, rehearing 
denied 60 S.Ct. 178, 308 U.S. 637, 
84 L.Ed. 529. 

S.D.—^First Nat. Bank v. Siman, 289 
N.W. 416, 67 S.D. 118. 

84. Fla.—^Adams v. American Agri¬ 
cultural Chemical Co., 82 So. 850, 
78 Fla. 362. 

Statutes held not violative of equal 
protection clause 

(1) Giving purchaser of fertilizer, 
discovering fraud by adulteration or 
deficiencies of constituent elements, 
an action against manufacturer or 
vendor, with right to use certificate 
of state chemist as pritna facie evi¬ 
dence. 

Fla.—^Adams v. American Agricultur¬ 
al Chemical Co., supra. 

(2) Raising a presumption of 
fraud from the nonperformance of 
a promise in case only of transac¬ 
tions involving the purchase of real 
estate and of stock in a corpora¬ 
tion or joint' stock company. 

U.S.—James-Dickinson Farm Mortg. 
Co. V. Harry, Ill., 47 S.Ct. 308, 273 
U.S. 119, 71 L.Ed. 569. 

85. Idaho.—^Anderson v. Great 
Northern R. Co.. 138 P. 127, 25 
Idaho 433. 


86. Mich.—Guaranty Trust Co. of 
Detroit v. Feldman, 226 N.W. 233, 
247 Mich. 524. 

86.5 U.S.—Standard Oil Co. of Cali¬ 

fornia V. U. S., C.C.A.Cal., 107 F. 
2d 402, certiorari denied 60 S.Ct. 
469, 309 U.S. 654, 84 L.Bd. 1003, 
rehearing denied 60 S.Ct. 708, 309 
U.S. 697, 84 L.Ed. 1036, certiorari 
denied U. S. v. Standard Oil Co, of 
California, 60 S.Ct. 71S, 309 U.S. 
673, 84 L.Ed. 1019. 

87. Idaho.—Sanderson v. Salmon 
River Canal Co., 263 P. 32, 45 
Idaho 244, 

Ziien statutes held not violative of 
equal protection clause 

(1) Creating a landlord’s lien on 
crops grown by a tenant to secure 
advances. 

S.C.—State V. Elmore, 46 S.B. 939, 
68 S.C. 140. 

Tex.—^Hawthorn v. Coates Bros., Civ. 
App., 202 S.W. 804. 

(2) Giving a lien to employees of 
public service corporations or manu¬ 
facturing establishments, in the case 
of insolvency. 

XJ.s.—Central Trust Co. v. Leuders, 
Ky., 221 F. 829, 137 C.C.A. 387. 
appeal dismissed 36 S.Qt. 1, 239 

U. S. 11, 60 L,Ed. 119. 

(3) Providing for retention of ti¬ 
tle by seller of farm produce until 
produce is fully paid for. 

Ga.—Alco Feed Mills v. Hollis, 192 
S.E. 184, 184 Ga. 594 —Hardeman 

V. Reynolds, 101 S.E. 804, 149 Ga. 
660. 

pish 

The statutory provision creating 
lien for poundage fees on fish was 
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property on which the wofk is performed or in 
which the material is incorporated,or gives sub¬ 
contractors greater rights in respect to such liens 
than the original or principal contractors 9 or 
places mechanics’ liens on mines in a class by them¬ 
selves;^^ and the same is true of a statute which 
gives priority to liens of a certain character over 
other liens, although the latter were previously 
filed,or which displaces prior liens, unless re¬ 
corded, in favor of bona fide purchasers and en¬ 
cumbrancers. ^2 An attaching creditor who, under 

the attachment statute does not acquire an unquali¬ 
fied vested lien, is not deprived of his property with¬ 
out the equal protection of the laws, by a statute 
which provides for the prorating of the attached 
property, without providing for notice or a proceed¬ 
ing against him. 92 A statute providing for the rec¬ 
ordation of liens and mortgages on the certificate of 
title of a motor vehicle is not invalid, although it 
makes no provision for the recordation of a judg¬ 
ment lien.93-5 An exception to the statutory right 
of a mortgagor paying a mortgage to obtain the 
assignment of the mortgage in lieu of its discharge 


where the mortgagee is the state or the mortgage 
is insured by the federal government is not a denial 
of equal protection of the laws.93.io A statute im¬ 
posing a lien for reimbursement on the realty be¬ 
longing to the recipients of old age assistance is 

valid.93.i5 

A statute, however, may not constitutionally give 
a lien to certain, persons named therein,®^ nor may 
it give a lien for supplies furnished to contractors 
and laborers without making provision for notice 
to the property owner.95 

§ 548. - Liability for Failure to Pay Debt 

or Claim 

As a general rule, statutes imposing an additional 
liability on carriers, raiiroad companies, and insurance 
companies, for faiiing to pay a debt or claim within a 
specified time are not in violation of the equal protection 
clause. 

Statutes have, generally, been held not to deny 
the equal protection of the laws which impose on 
common car tiers, 9 6 railroad companies operating 


not unconstitutional as denyingr equal 
protection on ground that no lien 
was authorized to secure payment 
of poundage fees on smelt, crabs, 
clams, and oysters, in view of com¬ 
paratively great importance in state 
of anadromous fish industry. 

Or.—State ex rel. Veatch v. Frank¬ 
lin, 98 P.2d 724, 1S3 Or. 600. 

88. Cal.—^Hollenbeck-Bush Planing 
Mill Co. V. Amweg, 170 P, 148, 177 
Cal. 159. 

N.D.—Corpus Juris cited iu Federal 
Farm Mortg. Corporation v. Falk, 
270 N.W. 885, 889, 67 N.D. 154, 
certiorari denied 58 S.Ct. 24, 302 
Xr.S. 704, 82 L.Ed. 544, 

12 C.J. p 1171 note 18. 

On effects of corporatious and part¬ 
nerships only 

A statute imposing a laborers’ lien 
on the effects of corporations and 
partnerships only, is not unconsti¬ 
tutional as an unlawful discrimina¬ 
tion against employees of individu¬ 
als, who have a free and unembar¬ 
rassed right to subject their em¬ 
ployer’s property to the satisfaction 
of their demands. 

Tenn.—^Willis v. Mann Const. Co., 
236 S.W. 282, 145 Tenn. 318, 
W.Va,—^Raleigh County Const. Co, v. 
Amere Gas utilities Co., 168 S, 
E. 161, 110 W.Va. 291. 

89. Hi.^ — West Chicago Park Comrs. 
V. Western Granite Co., 66 N.E. 37, 
200 Ill. 627. 

90. Minn.—Olson v. Oneida Mines 
Co., 189 N.W. 465, 153 Minn. 80. 

91. Wis.—Julien v. Model Bldg., 
etc., Co., 92 N.W. 661, 116 Wis. 79, 
61 L.R.A. 668, 


First lieu ou grain exchange mem¬ 
berships 

A statute is not unconstitutional 
as unequal and partial because it 
gives to shippers of grain first lien 
on memberships in grain exchanges 
to secure indebtedness arising from 
consignment of grain to owners of 
such memberships. 

Minn.—Tait v. Schmahl, 204 N.W. 

637, 164 Minn. 122. 

]&ieu of indemnity tax 

Statute making lien of hail indem¬ 
nity tax superior to all mortgages 
executed subsequent to approval of 
act, as applied to such a‘ mortgage, 
is not unconstitutional as denying 
equal protection of laws. 

N.D.—Federal Farm Mortg. Corpo¬ 
ration V. Falk, N.D., 272 N.W. 286 
—Federal Farm Mortg. Corpora¬ 
tion V. Falk, 270 N.W. 885, 67 
N.D. 164, certiorari denied 68 S.Ct. 
24, 302 U.S. 704, 82 L.Ed. 544. 

92. W.Va.—^Bent v. Weaver, 150 S. 
E. 738, 108 W.Va. 299. 

Sale of mining equipment 

A statute which requires a condi¬ 
tional sale of mining equipment to 
be recorded in order to be valid, as 
to the interest of the seller, as 
against bona fide purchasers and en¬ 
cumbrancers, and those having no 
knowledge, is not violative of the 
equal protection clause. 

U.S.—In re Great Western Petro¬ 
leum Corporation, D.C.Cal., ,16 F. 
Supp. 247. 

Cal.—Wheeler v. Kraner, 69 P.2d 
881, 21 CaLApp, 460. 

93. Idaho.—Greene v. Bice, 186 P, 
249, 32 Idaho 504. 
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93.5 Fla.—Johnson v. Livingston, 65 
So.2d 744. 

93.10 N.Y.—Application of Fleet- 
wood Acres, 62 N.Y.S.2d 669., 186 
Misc. 299, affirmed 63 N.Y.S.2d 238, 
270 App.Div. 1050, appeal denied 
64 N.Y.S.2d 910, 271 App.Div. 754. 
93.15 Minn.—Dimke v. Finke, 295 
N.W. 75, 209 Minn. 29. 

94. Ala.—^Randolph v. Builders’, etc., 
Supply Co., 17 So. 721, 106 Ala. 501. 

95 . Idaho.—Donovan, etc., Co. v. 
Tri-State Cedar Co., 138 P. 339, 25 
Idaho 462, Ann.Cas.l917A 112— 
Anderson v. Great Northern R. Co., 
138 P. 127, 25 Idaho 433, Ann.Cas. 
1916C 191. 

96. U.S.—Chicago & N. W. Ry. Co. 
V. Nye-Schneider-Fowler Co., Neb., 
43 S.Ct. 65, 260 U.S. 35, 67 L.Ed. 
116. 

12 C.J. p 1176 note 11. 

Giving shipper option to delay action 

A statute declaring an express 
company refusing to settle for loss 
of goods in transit within twenty 
days after notice, as required by 
statute, liable in addition to the dam¬ 
age from the loss, for two dollars 
for each day thereafter, that it fails 
and refuses to settle, contravenes 
the equal protection clause, because, 
and only because, it gives the option 
to the shipper to make the penalty 
excessively cumulative by delaying 
action indefinitely, so long as brought 
within the period of limitations, till 
it becomes wholly disproportionate 
to the loss suffered. 

Ark.—Beckler Produce Co. v. Amer¬ 
ican Ry. Express Co., 246 S.W. 
1, 156 Ark. 296. 26 A.L.R. 1197. 
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within the state enacting the statute,or insur¬ 
ance companies^® liability for an additional amount 
beyond what is otherwise due, either by way of 
damages,®9 penalty,^ or costs,^ for failure to pay a 
debt or a claim for damages within a specified rea¬ 
sonable time; or which imposes an additional lia¬ 
bility on an employer for his failure to pay, within 
a specified time after notice, the amount of com¬ 
pensation awarded to an injured employee.® How¬ 
ever, it has been held that such a statute, as against 
an insurer, is violative of the equal protection clause, 
unless it is construed as imposing a penalty for a 
vexatious refusal to pay and as permitting the in¬ 
surer to litigate the matter without penalty, if the 


question of liability is one on which attorneys may 
honestly entertain different opinions.^ 

§ 549. —- Liability for Penalty or Forfei¬ 
ture 

The guaranty of equal protection of the laws is not 
violated by the imposition of a penalty or forfeiture for 
the violation of a. legal right or the nonperformance of a 
legal duty, unless the statute makes an unreasonable 
discrimination, or imposes an excessive and. unreason¬ 
able penalty. 

The Fourteenth Amendment does not prohibit a 
state from carrying out a policy that cannot be pro¬ 
nounced purely arbitrary by a penal law,® and a 
statute is not unconstitutional, as violating the equal 
protection clause, which prescribes a penalty® or 


97. Ark.—^Kansas City Southern R. 
Co. V. Anderson, Ark., 34 S.Ct. 699, 
233 U.S. 325, 58 L.Bd. 983. 

12 C.J. p 1176 note 12. 

98. U.S.—Life & Casualty Ins. Co. 
of Tennessee v. McCray, Ark., 54 
S.Ct. 482, 291 U.S. 666, 78 L.Ed. 
987, reheariniT denied 64 S.Ct. 627, 
292 U.S. 600, 78 L.Ed. 1464, fol¬ 
lowed in Life & Casualty Ins. Co. of 
Tennessee v. Barefield, Ark., 64 S. 
Ct. 486, 291 U.S. 575, 78 L.Ed. 999. 

Tex.—^Pacific Mut. Life Ins. Co. of 
California v. Berryhlll, Civ.App., 69 
S.W.2d 784, error refused. 

12 C.J. p 1176 note 13. 

Motor vehicle Insurance 

Statute imposing twenty-five per 
cent penalty on insurer failing to 
pay automobile fire or theft insur¬ 
ance within sixty days after proof of 
loss, regardless of pending appraisal 
proceedings, is not unconstitutional 
as oppressive, arbitrary, or unequal. 
La.—Hammett v. Fire Ass'n of Phila¬ 
delphia, 160 So. 302, 181 La. 694. 

99. U.S.—^Kansas City Southern R. 
Co. V. Anderson, Ark., 34 S.Ct. 699, 
233 U.S. 325, 58 L.Ed. 983. 

For refusal to pay policy 

Fourteenth Amendment does not 
prohibit fixed award of damages mod¬ 
erate in amount, in addition to costs 
and attorney’s fees, when payment 
of life policy has been wrongfully 
refused, even though refusal is in 
good faith and on grounds not whol¬ 
ly frivolous; and the fact that the 
statute subjects the insurer to twelve 
per cent damages for refusal to pay 
life and other policies within time 
prescribed in policy, after demand 
therefor, is not arbitrary or oppres¬ 
sive even if construed as applicable 
to cases where refusal was made in 
good faith. 

U.S.—^Life & C,asualty Ins. Co. of 
Tennessee v. McCray, Ark., 54 S. 
Ct. 482, 291 U.S. 566, 78 L.Ed. 987, 
rehearing denied 64 S.Ct. 627, 292 
U.S. 600, 78 L.Ed. 1464, followed 
in Life & Casualty Ins. Go. of 
Tennessee v. Barefield, 64 S.Ct. 
486, 291 U.S. 676, 78 L.Ed. 999. 


1. U.S.—Tazoo & M. V. R. Co. v. 
Jackson Vinegar Co., Miss., 33 S.Ct. 
40, 226 U.S. 217, 57 L.Ed. 193. 

Fla.—Atlantic Coast Line R. Co. v. 
Coachman, 62 So. 377, 59 Fla. 130, 
20 Ann.Cas. 1047. 

N.C.—Efland v. Southern Ry. Co., 69 
S.E. 355, 146 NT.C. 135. 

12 C.J. p 1176 note 15. 

Liability for penalty generally see 
infra § 549. 

2. U.S.—^Kansas City Southern R. 
Co. V. Anderson, Ark., 34 S.Ct. 699, 
233 U.S. 325, 68 L.Ed. 983. 

12 C.J. p 1177 note 16. 

3. Ohio.-—De Witt v. State, 141 N.E. 
651, 108 Ohio St 513. 

Okl.—Robinson v. State, 244 P. 44, 
116 Okl. 131. 

4. U.S.—^Inter-Southern Life Ins. 
Co. V. McElroy, C.C.A.Ark., 38 F. 
2d 657. 

Ark.—Missouri State Life Ins. Co. 
V. Fodrea, 46 S.W.2d 638, 185 Ark. 
155. 

5. Conn.—Bankers’ Trust Co. v. 
State, 114 A. 104, 96 Conn. 361, af¬ 
firmed Bankers' Trust Co. v. Blod¬ 
gett, 43 S.Ct 233, 260 U.S. 647, 67 
L.Ed. 439. 

Disbarment for couvictiou of crime 
held not denial of equal protection 
under circumstances. 

Cal.—In re Hallinan, 272 P.2d 768, 
43 Cal,2d 243. 

6. U.S.—^P. F. Petersen Baking Co. 
V. Bryan, Neb., 54 S.Ct 277, 290 
U.S. 570, 78 L.Ed. 505—Seaboard 
Air Line R. Co. v. Seegers, S.C., 
28 S.Ct 28, 207 U.S. 73, 62 L.Bd. 
108. 

U. S. V. Western & A. R, R., E,C. 
Ga., 297 P. 482. 

Miss.—^Bank of Indian'ola v. Miller, 
112 So. 877, 147 Miss. 695, error 
dismissed 48 S.Ct 337, 276 U.S. 605, 
72 L.Ed. 727. 

N.C.—Efland v. Southern R. Co., 69 
S.E. 355, 146 N.C. 135. 

Ohio.—be Witt V. State, l4l N.E. 
561, 108 Ohio St 613. 

Harpster v., Big Pour Coal Co., 
172 N.E. 670, 36 OhioApp. 10. 
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Okl.—Corpus Juris quoted in Ash- 
inger v. White, 232 P, 850, 852, 106 
Okl. 19. 

Particular penal provisions held not 
denial of equal protection 

(1) Authorizing the suppression, 
as a public nuisance, of the operation 
or maintenance of premises for gam¬ 
bling or games of chance. 

Fla.—^Pompano Horse Club v. State, 
111 So. 801, 93 Fla. 416, 62 A.L.R. 
51. 

(2) For engaging in insurance 
business without proper authority. 
N.J.—State V. New Jersey Indemnity 

Co., 113 A. 491, 95 N.J.Law 308. 

(3) For failing to comply with 
statute as to branding or tagging 
commercial fertilizers. 

Ga.—Screven Oil Mill v. Jarrell, 157 
S.E. 96, 171 Ga. 837—Southern 

Cotton Oil Co. V. Raines, 147 S.E. 
77, 167 Ga. 880. 

(4) For failure to comply with the 
order of a board of health requiring 
vaccination, although it exempts 
from the penalty minors and per¬ 
sons under guardianship. 

Mass.—Commonwealth v. Mugford, 
66 N.K 1120 note, 183 Mass. 249— 
Commonwealth v. Pear, 66 N.E. 719, 
183 Mass. 242, 67 L.R.A. 935, af¬ 
firmed 25 S.Ct. 358, 197 U.S. U, 
49 L.Ed. 643, 3 Ann.Cas. 765. 

(5) For inducing member of co¬ 
operative marketing association to* 
break marketing contract. 

U.S.—^Liberty Warehouse Co. v. Bur¬ 
ley Tobacco Growers’ Co-op. Mar¬ 
keting Ass’n, Ky., 48 S.Ct. 291, 276 
U.S. 71. .72 L.Ed. 473. 

(6) For malicious prosecution. 

U.S.—Lowe V. Kansas, Kan., 16 S.Ct. 

1031, 163 U.S. 81, 41 L.Ed. 78. 
Okl.—Corpus Juris quoted in Ash- 
inger v. White, 232 P. 850. 852, 
106 Okl. 19. 

(7) For presentation of a fraudu¬ 
lent claim against a common carrier. 
Minn.—Riskin’ v. Great Northern R 

Co., 147 N.W. 960,. 126 Minn, 138, 
Ann.Cas.l915D 823. 



CONSTITUTIONAL LAW 


549 


16A C. J. S. 

forfeitureT for the violation of a le^al right or the 
failure to perform a legal or statutory duty, unless 
it makes an arbitrary and unreasonable discrimina¬ 
tion.® A statute has been held constitutional, within 
this rule, which imposes a penalty on property own¬ 
ers for failure to connect with a sewer,9 on tele¬ 


graph companies for failure to'receive or transmit a 
telegram,'i<^ and on dealers in intoxicating liquors 
penalties that are not imposed on the manufacturers 
of such liquors,^! or which imposes a penalty on 
railroad companies for a failure to perform a legal 

duty.i2 


(8) For the nonpayment of taxes 
or nonlisting of property for taxa¬ 
tion! 

U.S.—■'Western Union Tel. Co. v. In¬ 
diana, Ind.; 17 S.Ct 345, 165 U.S. 
304, 41 L.Bd. 725. 

Ark.—^Kansas City Southern Ry. Co. 
V. Hooper. 298 S.W. 201, 174 Ark. 
847, reversed oh other grounds 49 
S.Ct 35, 278 U.S. 563, 73 L.Ed. 507, 
Conn.—^Manufacturers’ Trust Co. v. 

Hackett, 170 A. 792, 118 Conn. 101. 
Fla.—^McLin v. Florida Automobile 
Owner’s Protective Ass’n, 141 So. 
147, -105 Fla. 169. 

Okl.—Corpus Juris quoted in Ashing- 
er V. White, 232 P. 850, 852, 106 
Okl. 19. 

Vt—Town of Hartland v. Damon’s 
Estate, 156 A. 518, 103 Vt. 519. 

12 C.J. p 1151 note 62, p 1177 note 21. 

(9) A provision for the enforce¬ 
ment of a county motor vehicle li¬ 
cense tax, although residents' of 
other counties were not subjected to 
like penalties. 

S.C.—State V. Touchberry, 113 S.E. 
345, 121 S.C. 5. 

(10) For violation of the terms of 
a bond authorized by law. 

Ky.—^Rand v. Commonwealth, 108 
S.W, 892, 32 Ky.L, 1168. 

As merely prescribing measure of 
damages 

A statute providing that plaintiff, 
from whose land timber has been 
wrongfully cut, may recover highest 
market value of tinaber in whatever 
place or shape it shall have been 
before trial, except where defendant 
serves affidavit on plaintiff that cut¬ 
ting was by mistake, and offers to 
confess judgment for amount speci¬ 
fied, does not deny equal protection 
of the law, as imposing penalty on 
party electing to claim legal right to 
cut timber, but merely prescribes 
measure of damages. 

Wis.—Fehrman v. Bissell Lumber 
Co., 205 iM.W. 905, 188 Wis. 82, er¬ 
ror dismissed Bissell Lumber Co. 
V. Fehrman. 47 S.Ct. 689, 274 U.S. 
720, 71 L.Ed. 1324. 

7. Ky.—Commonwealth v. Hatfield 
Coal Co., 217 S.W. 125, 186 Ky. 411. 
Mass.—Commonwealth v. Novak, 172 
KK 84, 272 Mass. 113. 

Forfeiture provisions held not denial 
of equal protection 

(1) Forfeiture of double the 
amount won at gambling. 

Mass.—Commonwealth v. Novak, 
supra; ' 

(2) Forfeiture ' of ferry franchise 
on ground of nonresidency. 


Ky.—Muscovalley v. Horn, 56 S.W.2d 
354. 246 Ky. 778. 

(3) Forfeiture of goods offered or 
exposed for sale on Sunday. 

S.C.—^Xepapas v. Richardson, 146 S. 
E. 686, 149 S.C. 52, followed in 
Armstrong Pharmacy v. Rector, 
146 S.E. 692, 149 S.C. 187, and Car¬ 
penter Bros. v. Rector, 146 S.E. 693, 
149 S.C. 188, 

(4) Forfeiture of interest of 
wrongdoer in automobile used in 
transporting intoxicating liquors in 
violation of state laws, and protect¬ 
ing rights of innocent chattel mort¬ 
gagee. 

U.S.—National Bond «& Investment 
Co. V. Gibson, D.C.Kan., 6 F. 2d 288, 
error dismissed Gibson v. National 
Bond & Investment Co., 47 S.Ct 
471, 273 U.S. 668, 71 L.Ed. 831. 

(5) Forfeiture of vehicles used in 
illegal transportation of liquor de¬ 
spite innocence of owner. 

Pa.—Commonwealth v. One Stude- 
baker Sedan, 14 A2d 198, 140 Pa, 
Super. 197. 

(6) Condemnation of an automo¬ 
bile transporting illegal liquor or 
beverages where such illegal trans¬ 
portation in . a dry county subjects 
automobiles to confiscation, while 
in a wet county it is only subject 
to condemnation if it is being trans¬ 
ported for unlawful sale or is with¬ 
out required stamps. 

Ala.—^Armstrong v. State ex rel. Em¬ 
bry, 29 So.2d 330, 249 Ala. 40— 
Armstrong v. State ex rel. Embry, 
26 So.2d 874, 248 Ala. 124. 

(7) Condemnation of automobiles 
used for transporting lottery equip¬ 
ment, but exempting from condemna¬ 
tion automobiles transporting lottery 
equipment issued by and bearing the 
name of religious or charitable or¬ 
ganizations or a veterans’ organiza¬ 
tion, 

Ala.—Mosley v. State, 50 So.2d 433, 
255 Ala. 130. 

Escheat 

A statute escheating deposits of 
property, etc., after certain fixed 
periods, does not deny the owner of 
property the equal protection of the 
laws, where the statute requires the 
keeping of a public index and no¬ 
tice to a person entitled to the mon¬ 
ey or. property, although it estab¬ 
lishes the fact of death only pre¬ 
sumptively by the failure of the own¬ 
er or any known heirs to appear. 

Pa.—Germantowh Trust Co. v. Pow¬ 
ell, 108 A. 441, 265 Pa. 71. 
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8. Ill.—^Bachrach v. Nelson, 182 N. 
E. 909, 349 Ill. 579. 

Va.—C. I. T. Corporation v. Common¬ 
wealth, 149 S.E. 523, 153 Va. 57. 
"Wis.—Stierle v. Rohmeyer, 260 N.W. 
647, 218 Wis. 149. 

Iminrisonineiit for aonpayment of 
judgment 

A statute providing for a jury 
trial where judgment may be satis¬ 
fied by imprisonment, and enacting 
that no person shall be imprisoned 
for nonpayment of judgment except 
on conviction by jury except where 
defendant waives jury, is violative 
of the equal protection guaranty, in 
that it grants immunity to default¬ 
ing defendants and those pleading 
gruilty or confessing judgment. 

Ill.—Sturges & Burn Mfg. Co. v. Pas¬ 
tel, 133 N.E. 762, 301 Ill. 253. 
Restoration of forfeited automobile 
A statute providing for the restor¬ 
ation of an automobile sought to be 
forfeited for a violation of a stat¬ 
ute, where the owner is a resident of 
Virginia or the District of Columbia, 
is void as a denial of equal protec¬ 
tion, as arbitrarily discriminating 
between owners and lienors of cars 
owned by residents of District of 
Columbia and owners who are resi¬ 
dents of other states. 

Va.—C. I. T. Corporation v. Com¬ 
monwealth, 149 S.E. 623, 153 Va. 
57. 

9. U.S.—^Hutchinson v. Valdosta, 
Ga., 33 S.Ct. 290, 227 U.S. 303, 57 
L.Ed. 520. 

10. Ind.—^Western Union Tel. Co. v. 
Ferguson, 60 N.E. 679, 157 Ind. 37. 

11. Ga.—Carswell v. Wright, 66 S. 
E. 905, 133 Ga. 714. 

12. N.T.—Transit Commission v. 
Long Island R. Co., 3 N.E.2d 622, 
272 N.T. 27. 

Penalties held not violative of equal 
protection clause when imposed: 

(1) For allowing weeds to go to 
seed on their rights of way. 

Tex.—Missouri, K. & T. R. Co. v. 
May, Tex., 24 S.Ct. 638, 194 U.S. 
267, 48 L.Ed. 971. 

12 C.J. p 1180 note 84. 

(2) For desCth caused by the neg¬ 
ligent operation of a train. 

Mo.—^Toutsey v. Chicago, R. I. & P. 
R. Co., Mo., 259 S.W. 771—Grier v. 
Kansas City, C., C. & St. J. Ry. Co., 
254 S.W. 359, affirmed Kansas City, 
C., C. & St. J. R. Co. V. Grier, 42 S. 
Ct. 382, 268 U.S. 610, 66 L.Ed. 789. 

(3) For failure to deliver freight 
on tender of charges due. > 
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If it operates uniformly, a provision is not in- a heavier kind for failure to pay tax on a large tract 

valid which imposes a penalty in the nature of at- of land than is imposed for failure to pay on a 

torney’s fees;^^ or authorizes the recovery of ex- smaller tract.i'^ The states, however, possess a 

emplary, pimitive, or multiple dalmages for certain large measure of discretion in fixing the amounts of 

wrongs.i^ The imposition of different penalties on such penalties, and such statutes will not be declared 
juveniles and adults for the same offense is not im- void where the amounts are not clearly excessive 
proper.^^*5 and unreasonable;^® nor may a statute be declared 

Excessive or unreasonable penalties. The imposi- void by reason of excessive penalties where such 
tion of an unreasonable ’ penalty constitutes a denial penalties do not attach until after there has been 
of equal protection of the laws.^s A statute which full opportunity to test in the courts the validity of 
subjects persons or corporations to such excessive or the act.^^ 
unreasonable penalties for its violation as to in¬ 
timidate such persons or corporations and to deter Penalty for remoz/al of case to federal court. 
them from contesting the validity of the statute in A statute which provides that a foreign corpora- 
the courts is void as a denial of the equal protection tion which shall remove a case from a state to a 
of the laws 16 A state cannot impose a penalty of federal court shall forfeit its right to do business in 


Tex.—Gulf, etc., R. Co. v. Dwyer, 12 
S.W, 1001, 76 Tex, 580, 16 Am.S.R. 
926, 7 L.R.A. 478. 

(4) For failure to make reports re¬ 
quired by law. 

Tex.—Houston, etc., R. Co. v. State, 
61 Tex. 342. 

(5) For failure to redeem unused 
tickets. 

Tex.—Texas, etc., R. Co. v. Mahaffey, 
Civ.App., 81 S.W. 1047, reversed on 
other grounds 84 S.W. 646, 98 Tex. 
392. 

(6) For failure to refund excessive 
charges. 

—^Efland v. Southern R. Co., 59 
S.E. 355, 146 N.C. 135. 

(7) For failure to transport goods 
within a reasonable time. 

Q C .—^Thweat v- Atlantic Coast Line 
R. Co., S.C., 67 S.E. 15. 

12 C.J, p 1180 note 87. 

(8) For violation of statute pro¬ 
hibiting a domestic railroad, owned 
by a foreign railroad company, from 
charging rates in excess of those 
charged by the foreign corporation 
in an adjacent state. 

N.Y.—Transit Commission v. Long 
Island H, Co., 3 N.E.2d 622, 272 
NT.T. 27. 

Provision of Pederal Control Act, 

that actions may be brought against 
railroads, under the control of the 
director general, does not deny the 
equal protection of the laws, as to a 
railroad sued for a state statutory 
penalty for failing to make and 
maintain a crossing, since the gov¬ 
ernment is liable to the railroad for 
a penalty accrued and recovered 
against It, while under federal con¬ 
trol. 

Miss.—Mobile & O. R. Co, v. Jobe, 
84 So. 910, 122 Miss. 696. 

13. Cal.—Marshall v. Foote, 252 P. 

1076, 81 CalA.pp. 98. 

Liability for attorney’s fees general¬ 
ly see infra § 550. 


14. Mo.—^Alexander v. Chicago, M. 
& St. P. R. Co., 221 S.W. 712, 282 
Mo. 236, 11 A.L.R. 867. 

Vt.—^Niebyski. v. Welcome, 108 A- 
341, 93 Vt. 418. 

12 C.J. p 1176 note 6, p 1180 note 
89 [a]. 

Against master for negligence of 
servant 

A statute permitting recovery of 
punitive damages against the master 
for negligence of servants, is not 
violative of the equal protection 
clause. 

Ala.—Supreme Lodge of the World, 
Loyal Order of Moose, v. Gustin, 
80 So. 84, 202 Ala. 246. 

14.5 N.M.—In re Santillanes, 138 P. 
2(1 503, 47 N.M. 140. 

15. Ind.—Superior Laundry Co. v. 
Rose, 137 N.E. 761, 193 Ind. 138, 
26 A.L.R. 1392, petition overruled 
139 N.E. 142, 193 Ind. 138. 

N.T,—City of Bu^alo v. New Tork 
Cent. R. Co., 212 N.T.S. 1, 126 Misc. 
801, affirmed 218 N.T.S. 713, 218 
App.Div. 810, motion denied 1 N. 
E.2d 356, 270 N.T. 613. 

18. U.S.—'Chicago & N. W. Ry. Co. 
V. Nye-Schneider-Fowler Co., Neb., 
43 S.Ct. 55, 260 U.S. 36, 67 L.Ed. 
115. 

Ark.—Beckler Produce Co. v. Ameri¬ 
can Ry. Express Co., 246 S.W. 1, 
156 Ark. 296, 26 AL.R. 1197. 

Fla.—Florida East Coast Ry. Co. v. 

State, 83 So. 708, 79 Fla. 66. 

Wash.—^In re Deming’s Guardianship, 
73 P.2d 764, 192 Wash. 190. 

Wis.—Sperry & Hutchinson Co. v. 
Weigle, 166 N.W. 54, 166 Wis. 613, 
Ann.Cas.l918D 707. 

12 C.J. p 1169 note 63, p 1171 note 
15, p 1177 note 31. 

17. U.S.—King V. Hatfield, C.C.W. 
Va., 130 P. 564. 

12 C.J. p 1162 note 1. 

18. Mo.—Shaffer v. Chicago, R. I. & 
P, R. Co., 254 S.W. 267, 300 Mo. 
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477, affirmed Chicago, R. I. & P. R. 
Co. V. Shafter, 44 S.Ct 228, 263 U.S. 
687, 68 L.Ed. 607. 

Wis.—Sperry & Hutchinson Co. v. 
Weigle, 166 N.W. 64, 166 Wis. 618, 
Ann.Cas.l918D 707. 

12 C.J. p 1177 note 32. 

Penalty held reasonable 

(1) A statute allowing a penalty 
of seven per cent interest, against 
a carrier for the nonpayment of a 
claim for loss or damage, from the 
time of presentment of the claim, 
does not violate the equal protection 
clause as applied to a claim for dam¬ 
ages whiich were not difficult, of as¬ 
certainment, where no tender was 
made. 

U.S.—Chiicago & N. W. Ry. Co. y, 
Nye-Schneider-Fowler Co., Neb., 43 
S.Ct. 65, 260 U.S. 35, 67 L.Ed. 116. 

(2) Statutory provision that any 
public utility which violates consti¬ 
tutional prohibitions, in a case in 
which penalty has not been provided, 
is subject to penalty at not less than 
$500 nor more than $2,000 for each 
and every offense, as applied to air¬ 
line carrier which, without authori¬ 
zation, increased its rates and de¬ 
manded and received such Increased 
rates for 69 days, was not so unrea¬ 
sonable and oppressive as to violate 
equal protection clauses of Federal 
Constitution, in view of fact that the 
airline was not under any compulsion 
to increase its rates without a hear¬ 
ing, and could have obtained a de¬ 
termination of its rights and obliga¬ 
tions under state law without expos¬ 
ing itself to risk of penalties. 

CaL—^People v. Western Air Lines, 

268 P.2d 723, 42 Cai.2d 621, appeal 
dismissed, Western Air Lines v. 
People of State of California, 75 
S.Ct. 87, 348 U.S. 869, 99 L,Ed. 677. 

19. U.S.—Wadley Southern R. Co. v. 
Georgia. 35 S.Ct 214, 236 U.S. 651, 
69 L.Ed. 405. 
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the state is void as a denial of the equal protection 
of the laws.^® 

g 550 . —- Liability for Costs and Fees 

Unless it effects an arbitrary or unreasonable classi¬ 
fication or discrimination, a statute which regulates and 
imposes liability for costs or attorney's fees on a certain 
fund, or on one of the parties to an action, is not in vio¬ 
lation of the equai protection guaranty. 

The state may, without denial of the equal pro¬ 
tection of the laws, authorize the payment, out of 
public funds, of the costs of insolvent persons 
prosecuted for It may also exempt execu¬ 

tors, administrators, and trustees from personal 
liability for costs, while making guardians ad 
litem liable,^2 may provide that, where two or more 
actions are tried together, the costs shall be less 
than if tried separately,23 may allow recovery of 
full costs in some cases while denying such‘right 
in others,24 and may require that a specified party 
shall bear the costs or expenses of certain proceed- 
ings.25 A statute relieving a public officer from 
liability for costs in suits instituted by him in his 


official capacity is valid,2^ However, a statute im¬ 
posing costs, is unconstitutional if it does not operate 
uniformly on all persons similarly situated.26 

A statute providing for the recovery against the 
corporation of the reasonable expenses incurred by 
the directors in the successful defense of an action 
brought against them by, or on behalf of, the cor¬ 
poration has been upheld.26.5 Similarly, a statute 
providing that stockholders suing in the right of a 
corporation shall be liable, if the action is unsuccess¬ 
ful, for the costs and expenses of the corporation 
and may be required to post security for the pay¬ 
ment of such expenses has been held valid, although 
it applies only if plaintiff stockholders represent less 
than a stated percentage of the stock or if their 
stock has less than a stated market value.26.io A 
statute requiring a stockholder suing in the right 
of the corporation to furnish security for the cor¬ 
poration’s expenses, if the court finds that there is 
no reasonable probability that the corporation will 
benefit from the action, does not deny equal pro¬ 
tection, although there is no comparable provision 
requiring the corporation to post security for plain- 


20 . U.S.—Western Union Tel. Co. 

V. Julian, C.C.Ala.. 169 F. 166, 

14a C.J. P 1268 note 54—12 C.J. p 

1177 note 34, 

21. Ga,—Clark v. Beynolds, 72 S.E. 
254, 136 Ga. 817. 

22. Wis,—^Burbaoh v. Milwaukee 
Electric R., etc., Co., 96 N.W. 829, 
119 Wis. 384. 

23. Mass.—Green v. Sklar, 74 N.E. 
595, 188 Mass. 363. 

24. Mich.—Lagoo v. Seaman, 99 N. 

W. 393, 136 Mich, 418. 

25. D.C.—Washington By. & Elec¬ 
tric Co. V. District of Columbia, 
77 P,2d 366, 64 App.D.C. 243. 

Kan.—^Hauser v. Doyle’s Estate, 56 
P.2d 1217, 143 Kan. 719, rehearing 
denied 59 P.2d 674, 144 Kan. 1. 
Costs of review on insurer 
A statute, imposing cost of review 
at insurer’s instance on insurer in 
compensation cases, does not deprive 
insurer of eaual protection of the 
laws. 

Mass.—^Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180, 79 A-U.B. 669, fol¬ 
lowed in Butler’s Case, 179 N.E. 
690, 278 Mass. 218. 

Bzpenses of procuring testimony 
A statute authorizing the courts to 
tax costs covering reasonable ex¬ 
penses of procuring testimony which 
the adverse party ought to admit, 
and a supreme court rule in pursu¬ 
ance of the statute, are not invalid 
as class * legislation, where the stat¬ 
ute and rule apply to all civil ac¬ 
tions unless, there is a special stat¬ 
ute to the contrary. 


Ill.—Wintersteen v. National Coop¬ 
erage & Woodenware Co., 197 N.E. 
578, 361 Ill. 95. 

Public utility 

A statute requiring a public util¬ 
ity to bear the expenses of an in¬ 
vestigation or revaluation proceed¬ 
ings by the public utilities commis¬ 
sion is not unconstitutional as de¬ 
nying equal protection. 

D.C.—Washington By. & Electric Co. 

V. District of Columbia, 77 P.2d 
366, 64 App.D.C. 243. 

mjuuotiou against bond issue 
The statute making a person or 
corporation bringing suit to enjoin 
issuance of bonds by political sub¬ 
division of state liable for all neces¬ 
sary expenses resulting to a defend¬ 
ant by reason of filing such suit, if 
injunction is finally denied, is not 
void as denying ‘‘equal protection of 
the laws”. 

Cal.—Sacramento Municipal Utility 
Dist. V. Pacific Gas & Electric Co., 
128 P.2d 529. 20 Cal.2d 684, certio¬ 
rari denied Pacific Gas & Electric 
Co. V. Sacramento Municipal Util¬ 
ity Dist., 63 S,Ct. 530, 318 U.S. 
759, 87 L.Ed, 1132. 

25.5 La.—Carrere v. Beddix, 28 So. 
2d 267, 210 La. 776. 

26. Ky.—Gabbard v. Roberts, 295 S. 

W. 438, 220 Ky. 480. 

Costs of election contest 

A statute authorizing the contest¬ 
ants of an election to make any five 
persons who voted on the winning 
side the contestees and thus place on 
them, to the exclusion of others who 
stand on the same plane, the cost of 
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the contest proceeding, is violative 
of the equal protection guaranty. 

Ky.—Gabbard v. Roberts, supra. 
Investigation of public service com¬ 
pany 

‘ A statute providing that depart¬ 
ment of public works should charge 
public service companies for expenses 
of any investigation of any company 
by department has been held uncon¬ 
stitutional as failing to give equal 
protection to all companies where 
statute contained no standard for 
charges, but authorized department 
to charge all or part of expense of 
investigation as it might consider 
necessary and reasonable. 

Wash.—State v. Northwestern Elec¬ 
tric Co„ 49 P.2d 8, 183 Wash. 184, 
101 A 1 L.R. 189. 

26.5 N.Y.—Wolf V, Atkinson, 49- N- 
Y.S.2d 703, 182 Misc. 675~Applica- 
tion of B^ley, 37 N.Y.S.2d 275, 173 
Misc. 1045{ reversed on other 
grounds In re Bailey, 40 N.Y.S.Bd 
( 746, 265 App.Div. 758, affirmed 50 

N.E.2d 653, 291 N.Y. 534. 

2«.10 U.S.—Cohen v. Beneficial In¬ 
dus. Loan Corp., N.J., 69 S.Ct. 1221, 
337 U.S. 541, 93 L.Ed. 1528. 

NT.Y.—^Baker v. MacFadden Publica¬ 
tions. 90 N.E.2d 876. 300 N.Y. 325— 
Lapehak v. Baker. 80 N.E.2d 751, 
298 N.Y. 89. 

Wolf V. Atkinson, 49 N.Y. S. 2d 
703, 182 Misc. 675. 

Contra: 

N.Y.—Citron v. Mangel Stores Corp., 
50 N.Y.S.2d 416, affirmed 51 N.Y. 
S.2d 754, 268 App.Div. 905, appeal 
denied 52 N.Y.S.2d 575, 268 App. 
Div. 978. 
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tiffs expenses if it appears that the corporation will 
benefit from the action.26-i5 

Attorney's fees. A statute which allows the re- 
coveiy of attorney's fees, by the successful party, 
as a part of the judgment does not contravene the 
equal protection guaranty, where such recovery is 
allowed without discrimination against the losing 
party, whether plaintiff or def'endant,^^ or which 
provides for the payment of such fees out of a 
common fund.^s Although there are decisions to 
the effect that a statute which allows a recovery of 


16A C.J' S. 

attomey^s fees to plaintiff, but not to defendant, is 
void as denying the equal protection of the law,29 
by the weight of authority a statute containing such 
discrimination is sustained as enacted within the 
scope of the police power for the purpose of secur¬ 
ing the performance of some duty or punishing the 
violation of a right.^^ Such a statute has been 
held constitutional, which allows the recovery of 
attorney's fees for plaintiff in an action for the 
recovery of a penaltyan action on a bond;32 
an action for the recovery of wages,^3 although 


26.15 Cal.—^Beyerbach. v. Juno Oil 
Co., 265 P.2d 1, 42 Cal.2d 11, ap¬ 
peal dismissed 74 S.Ct. 853, 347 
U.S. 985, 98 L.Ed. 1120. 

27. Mont.—^Britt v. Cotter Butte 
Mines, 89 P.2d 266, 108 Mont. 174 
—^Doty V. Reece, 164 P. 542, 53 
Mont. 404. 

Okl.—Keaton v. Branch, 231 P. 289, 
104 Okl. 287—^Ardmore Hotel Co. v. 
J. B. Klein Iron & Foundry Co., 
230 P. 734, 104 Okl. 125. 

12 C.J. p 1178 note 40. 

For successful defendant 

A statute authorizing defendant 
winning action for libel and slander 
to recover attorney’s fee, on finding 
by jury that action was malicious 
and without reasonable provocation, 
does not deny plaintiff equal protec¬ 
tion of law. 

Okl.—Ashinger v. White, 232 P. 850, 
106 Okl. 19—Bennett v. Beatty, 
229 P. 624, 103 Okl. 168. 

Where relief sought in wrong court 
Plaintiff in slander suit who would 
have been entitled to allowance of 
counsel, fees if he had commenced 
his action in the proper tribunal was 
not entitled to complain that in tri¬ 
bunal where suit was brought suc¬ 
cessful defendant was given right to 
counsel fees, but plaintiff was not, 
since claim of - unequal treatment by 
the law was based on plaintiff's own 
error in seeking relief in the wrong 
tribunal. 

Cal.—^Reaper v. Gandy, Cal.App., 71 
P.2d 303, 22 Cal.App.2d- 475. 

26 . Tenn.—Scott v. Marley, 137 S. 

W. 492, 124 Tenn. 388. 

Froceieds of s^de 

A statutory pr 9 vision for the pay¬ 
ment of reasonable fe^s for services 
performed by a fiduciary an,d by his 
attorneys in connection with a sale 
of realty out of the proceeds of sale, 
as costs in the proceeding fok* such 
sale, is pot, violative of the constitu¬ 
tional guaranty of equal protection 
of the law. 

Ohio.—^Flory v. Cripps, 9 N.E,2d 500, 
132 Ohio St. 487. 

29. Mont.—Solberg v. Sunburst Oil 
& Gas Co.. 235 P. 761, 73 Mont. 94. 
12 O.J. p 1178 note 41. 


30. Cal.—City of Alturas v. Superior 
Court, in and for Modoc County, 97 
P.2d 816, 36 Cal.App.2d 457. 

Okl.—Biter-Conley Mfg. Co. v. Wryn, 
174 P. 280, 70 Okl. 247, JLl A.L.R. 
859. 

12 C.J. p 1178 note 42. 

Actions in which statutory recovery 
of attorney’s fees by plaintiff 
held constitutional 

(1) Against a municipal corpora¬ 
tion or quasi-municipal corporation 
for damages for injury to land. 

Ill.—Gentleman v. Chicago Sanitary 
Dist., 103 N.E. 234, 260 Ill. 317. 

(2) For damages for sheep killed 
by dogs. 

La,—Rausch v. Barrere, 33 So. 602, 
109 La. 663. 

(3) For the abatement of a nui¬ 
sance. 

Kan.—Fritz v. State, 101 P. 1013, 
80 Kan. 168. 

(4) For the collection of taxes. 
La.—Liquidating Comrs. v. Marrero, 

30 So. 305, 106 La. 130. 

Mo.—State v. Kerr, 8 Mo. 125. 

(5) On small claims generally. 

U.S.—Missouri, etc., B. Co. v. Harris, 

Tex., 34 S.Ct. 790, 234 U.S. 412, 58 
L.Ed. 1377—^Missouri, etc., R. Co. 
V. Cade, Tex., 34 S.Ct. 678, 233 U.S. 
642, 58 L.Ed. 1135, distinguished 
Gulf, etc., R. Co. V. Ellis, 17 S.Ct. 
255, 165 U.S. 150, 41 L.Ed. 666. 

(6) Proceedings by workmen’s 
compensation claimant for compen¬ 
sation. 

N.M.—^New Mexico State Highway 
Department v. Bible, 34 P.2d 296, 
38 N.M. 372. 

(7) To recover money paid for se¬ 
curities. 

in.—Morrison v. Farmers’ Elevator 
Co., 150 N.B. 330, 319 Ill. 372. 

As lu nature of costs 
A statute providing for an attor¬ 
ney’s fee to plaintiff’s attorney on 
claims against any person of corpo¬ 
ration doing business with the state, 
allows recovery in the nature of re¬ 
imbursement of costs, and is not un¬ 
constitutional as providing a penalty 
in favor of an individual and deny¬ 
ing the equal protectibn of the laws. 
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Neb.—Dally v. Chicago, St. P., M. & 
O. Ry. Co., 194 N.W. 676, 110 Neb. 
481. 

31. Ky.—Liberty Warehouse Co. v. 
Burley Tobacco Growers’ Co-op. 
Ass’n, 271 S.W. 695, 208 Ky. 643, 
affirmed 48 S.Ct. 291, 276 U.S. 1 , 
72 L.Ed. 473. 

Only where plaintiff recovers penalty 

A statute which imposes penalty 
on warehouseman, inducing breach 
of cooperative marketing association 
agreement and provides for recovery 
by plaintiff of attorney’s fees, where 
penalty is recovered but not by de¬ 
fendant when he wins, does not deny 
equal protection of laws or discrim¬ 
inate in favor of plaintiff, since de¬ 
fendant Is not liable for penalty or 
attorney’s fees, unless he violates 
Act. 

Ky.—Liberty Warehouse Co. v. Bur¬ 
ley Tobacco Growers’ Co-op. Ass’n, 
supra. 

32. La.—Carruth v. Port Hudson Oil 
Developing Co., 105 So. 302, 159 
La. 236—Fid^elity Homestead Ass’n 
V. Kennedy & Anderson, 106 So. 
64, 158 La. 1059. 

As applying to all sureties 

A statute requiring sureties on 
bonds to pay obligations promptly 
and allowing attorney’s fees for re¬ 
covery against them In full is not 
unreasonably discriminatory, being 
equally applied to all sureties,“an 
added incentive to surety to pay 
promptly being a not unreasonable 
deterrent of groundless defenses. 

La.—Fidelity Homestead Ass’n v. 
Kennedy & Anderson, supra. 

33. Ill.^Vogel V. Pekoe, 42 N.E. 386, 
157 Ill. 339, 30 L.R.A. 491. 

^borer’s lieu 

The statute authorizing recovery 
of an attorney’s fee by successful 
claimant in summary proceeding to 
enforce laborer’s lien against realty 
or personalty when laborer is in 
privity with owner contains a rea¬ 
sonable classification, and does not 
violate the equal protection clause 
of the Fourteenth Amendment. 
Fla.—Hunter v. Flowers, 43 So.2d 
, 435, 14 A.L.R.2d 447. 
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there are decisions to the contrary an action 
against an insurance company, which has defaulted, 
on a policy issued by it,35 even though the default 
is made in good faith and on reasonable grounds ;36 
or in a mandamus proceedings to enforce a stat¬ 
utory duty.37 It has been held that counsel fees 
may be allowed plaintiffs in equity cases generally 
without any such allowance to successful defend- 
ants.38 In some states the courts have upheld stat¬ 
utes which allow a recovery of an attorney’s fee 
to plaintiff, if successful, without allowing a re¬ 
covery to defendant, in an action to enforce a 


mechanics’ lien;39 but in other states a contrary 
rule prevails.'^o On similar considerations, statutes 
have in a few cases been sustained which have al¬ 
lowed attorney’s fees against plaintiffs only,^'! as, 
for example, in eminent domain proceedings.^^ a 
statute allowing the recovery of an attorney’s fee 
against appellants only has been held void,43 ex¬ 
cept where it is intended to discourage vexatious 
appeals and a statute subjecting the losing par¬ 
ty, on appeal in a certain class of cases, to an 
attorney’s fee has been held invalid.^5 


34 . Ohio.—^Hocking Valley Coal Co. 
V. Rosser, 41 N.E. 263, 63 Ohio St. 
12, 53 Am.S.R. 622, 

12 C.J. P 1178 note 47. 

Certain, private corporations 
A statute requiring all private cor¬ 
porations doing business in the state, 
except all steam surface railways 
and corporations producing farm 
products, to pay their employees 
wages weekly, including individuals 
and partnerships engaged in the 
same business as corporations, in so 
far as providing that a judgment for 
wages may include a reasonable at¬ 
torney’s fee as costs, violates the 
equal protection guaranty. 

Kan.—^Anderson v. Uncle Sam Oil Co., 
186 P. 198, 106 Kan. 483. 

35. U.S.—^Life & Casualty Ins. Co. 
of Tennessee v. McCray, Ark., 54 
S.Ct, 482, 291 U.S. 566, 78 L.Ed. 
987, rehearing denied 54 S.Ct. 627, 
292 U.S. 600, 78 L.Ed. 1464, fol¬ 
lowed in Life & Casualty Ins. Co. 
of Tennessee v. Barfield, 64 S.Ct. 
486, 291 U.S. 675, 78 L.Ed. 999. 

Hardw;are Mut. Ins. Co, of Minn. 
V. Jacob Hieb, Inc., C.C.A.S.D., 
146 F.2d 447—Hartford Fire Ins. 
Co. V. Wilson & Toomer Fertilizer 
Co., C.C.A.Fla., 4 F.2d 835, certio¬ 
rari deni^ Hartford Fire Ins. Co. 
V. Wilson & Toomer Fertilizer Co., 
45 S.Ct 639, 268 U.S. 704, 69 L. 
Ed. 1167. j 

Ark.—^Missouri St^ite Life Ins. Co. 
V. Fodrea, 46 S.W.2d 638, 185 Ark. 
155. 

Fla—^New York Life Ins. Co, v. 

Leeks, 166 So. 50, 122 Fla. 127. 
La.—^Hammett v. Fire Ass’n of Phil¬ 
adelphia, App., 157 So. 323, af¬ 
firmed 160 So. 302, 181 La 694. 

Or.—Corpus Juris cited in Spicer v. 
Benefit Ass’n of Ry. Employees, 21 
P.2d 187, 188, 142 Or. 674, 90 A.L.R. 
517. 

Tex.—Pacific Mut Life Ins. Co. of 
California v. Berryhill, Civ.App., 
69 S.W.2d 784, error refused. 

12 C.J. p’ll78 note 50. 

Betrospectlve application of statute 
Award of reasonable attorney’s 
fees on appeal on affirmance of judg¬ 
ment against insurance company 
constitutes item “costs” for which 
there was liability under previously 


existing statutes, hence retrospective 
application of statute authorizing 
such allowance does not violate the 
equal protection guaranty. 

Or.—Corpus Juris cited in Spicer v. 
Benefit Ass’n of Ry. Employees, 21 
P.2d 187, 188, 142 Or. 674, 90 A. 
L.R. 517. 

36. U.S.—Life & Casualty Ins. Co. 
of Tennessee v. Barfield, Ark., 64 
S.Ct. 486, 291 U.S. 575, 78 L.Ed. 
999—Life & Casualty Ins. Co. of 
Tennessee v. McCray, Ark., 54 S.Ct. 
482, 291 U.S. 566, 78 L.Ed. 987, re¬ 
hearing denied 54 S.Ct. 627, 292 U. 
S. 600, 78 L.Ed. 1464. 

As applied to disability benefits 
Statute authorizing reasonable at¬ 
torney’s fees for beneficiary recov¬ 
ering on insurance policy does not 
deny equal protection as applied to 
action for disability benefits under 
life policy, even though insurer’s 
contention that total disability had 
ceased was made in good faith and 
on reasonable grounds. 

Fla—New York Life Ins. Co. v. 
Leeks, 165 So. 50, 122 Fla 127. 

37. U.S.—^Missouri Pac. R. Co. v. 
Larabee, Kan., 34 S.Ct 979, 234 U.S. 
459, 58 L.Ed. 1398. 

In Colorado, in mandamus suit, at¬ 
torney's fees may not be awarded 
relator as damages, in view of equal 
protection clause. 

Colo.—Commodore Mining Co. v. Peo¬ 
ple, 257 P. 259, 82 Colo. 77. 

38. N.J.—^McMullin v. Eoughty, 55 
A. 115, 284, 64 A. 1134, 68 N.J.Eq. 
776. 

39. Minn.—^Behrens v. Kruse, 140 N. 
W. 339, 121 Minn. 90. 

Wash.—Griffith v. Maxwell, 55 P. 

671, 20 Wash. 403. 

12 C.J. p 1178 note 62. 

40. U.S.—^Union Terminal Co. v. 
Turner Const. Co., Fla, 247 F. 
727, 159 aC.A. 685. 

12 C.J. p 1178 note 63. 

In Montana, a statute providing 
that in an action to enforce a me¬ 
chanic’s or other liens plaintiff shall, 
if successful, recover a reasonable 
attorney’s fee, has been held uncon¬ 
stitutional as denying the equal pro¬ 
tection of the laws. 


Mont.—^Mills V. Olson, 115 P. 33, 43 
Mont. 129. 

41. Ga—Johnson v. Hudspeth, 72 
S.E. 69, 136 Ga 771. 

12 C.J. p 1179 note 66. 

42. S.C.—Jennings v. Sawyer, 189 S. 
E. 746, 182 S.C. 427. 

12 C.J. p 1179 note 67. 

On appeal 

Statutes fixing procedure for con¬ 
demning rights of way for state 
highways has been held not viola¬ 
tive of equal protection clauses in 
providing that on appeal, unless land- 
owner recovers twenty per cent more 
as his damages than was awarded 
by commission, he shall be charged 
with costs of action. 

S.C.—Jennings v. Sawyer, supra. 

43. Ala.—South, etc., R. Co. v. Mor¬ 
ris, 65 Ala. 193. 

Miss.—Chicago, etc., R, Co. v. Moss, 
60 Miss. 641. 

44. Wyo.—Syndicate Impr. Co. v. 
Bradley, 61 P. 242, 52 P. 532, 7 
Wyo. 228. 

45. Ohio.—^Rowland v. R. Co., 32 
OhioCir.Ct. 91. 

Appeal from arbitration award 
A statutory provision that if ei¬ 
ther party should appeal from an 
award of arbitrators to the courts 
and fail to obtain a more favorable 
judgment, an attorney’s fee for the 
other party should be assessed 
against him, is in the nature of a 
penalty on the exercise of the con¬ 
stitutional right to have rights and 
liabilities determined in the courts, 
and is invalid as a denial of the 
equal protection of the laws. 

Ark.—St. Louis, etc., R. Co. v. Wil¬ 
liams, 6 S.W. 883, 49 Ark. 492. 

In compensation case 

A statute under which an employ¬ 
er’s insurer bringing a proceeding 
to review a compensation award may 
be held liable to the injured em¬ 
ployee for reasonable attorney’s fees, 
but not imposing such liability on 
the employer, and not providing for 
such fees to the insurer if success¬ 
ful, is not a denial . of the equal 
protection of the laws.' 

Mass.—Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180, 79 A.L.R. 669. 
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Against carrier or railroad company, A statute 
has been held not a denial of equal protection of 
the law, which allows a recovery of attorne/s 
fees for plaintiff, in an action against a common 
carrier for failure to pay, within a reasonable time, 
a claim for loss or damage,^6 or for giving undue 
preference or subjecting any one person to undue 
prejudice or in an action against a railroad 
company for damages for the violation of a legal 
right or the nonperformance of a legal dut}?’,^® such 
as for a failure to pay within a reasonable time for 
live stock killed by it,^^ or to establish joint through 
rates,or for charging excessive rates,^^ or for the 
recovery of land taken without compensation.^^ A 
reciprocal demurrage law imposing penalties on 
railroad companies for failure to furnish cars with¬ 
in a reasonable time after demand and similar pen¬ 
alties on shippers for failure to load cars within a 
reasonable time after delivery has been sustained 
notwithstanding the allowance of an attorney’s fee 


16A c.j.a 

to plaintiff in an action against a railroad company 
for violation of the law;53 but a discrimination 
against the railroad companies by allowing the re¬ 
covery of an attorney’s fee in actions against them, 
but not in actions against shippers, under the law 
renders the statute void.^^ 

§ 551. - Liability for Personal Injuries in 

General 

Equal protection of the laws is not denied by a 
statute which Imposes a liability for personal injuries 
or death by wrongfui act; or which regulates and re¬ 
stricts liability in case of contributory negligence or 
gratuitous passengers. 

A statute is not violative of the equal protection 
guaranty which imposes liability for death by 
wrongful act,55 as where it makes persons or cor¬ 
porations, who operate vehicles for the carriage of 
goods or passengers, responsible for injuries, re¬ 
sulting in death, caused by negligence or careless¬ 
ness nor is a statute invalid which makes an 


N.C.—Russell V. Western Oil Co., 
174 S.B. 101, 206 N.C. 341. 

Tot loss or dama.gfe to freigfht 

A statute requiring’ the allowance 
of an attorney’s fee on an appeal in 
an action for loss or damage to 
freight, if plaintiff secures judgment 
for more than, the amount tendered, 
is invalid as applied to a case in 
which an unjust and excessive claim 
was reduced on appeal. 

U.S.—Chicago & N. W, Ry. Co. v, 
Nye-Schneider-Powler Co., Neb., 43 
S.Ct. 65, 260 U.S. 36, 67 L.Ed. 116. 

46. U.S.—Chicago & N. W. Ry. Co. 

V. Nye-Schneider-Powler Co., su¬ 
pra. 

12 C.J. p 1178 note 61. 

Beasonahleness of fees 

Attorney’s fees imposed on car¬ 
riers for nonpayment of claims for 
loss or damage must be moderate 
and reasonably sufficient to accom¬ 
plish their legitimate object. 

U.S.—Chicago & N. W. Ry. Co. v. 
Nye-Schneider-Powler Co., supra. 

47. Mo.—^Alexander v. Chicago, M. & 
St. R. R. Co., 221 S.W. 712, 282 
Mo. 236, 11 A.L.R. 867. 

48. U.S.—^Atchison, etc., R. Co. v. 
Matthews. Kan., 19 S.Ct. 609, 174 
U.S. 96, 43 L.Ed. 909. 

S-tatutory allowance of a-fetorney^s 

fees to plaintiff held valid in action 
against railroad company for dam¬ 
ages : 

(1) By fire caused by the opera¬ 
tion of trains. 

U.S.—^Atchison, etc., R. Co, v. Mat¬ 
thews, supra. 

12 C.J. p 1178 note 52. 

(2) For failure to maintain right 
of way fences. 

Idaho.—^Hindman v. Oregon Short 


Line R. Co., 178 P, 837, 32 Idaho 
133. 

12 C.J. p 1178 note 53. 

(3> For failure to keep its right of 
way clear of grass, etc. 

Ill.—Cleveland, etc., R. Co. v. Ham¬ 
ilton, 66 N.E. 389, 200 Ill. 633. 

(4) For failure to erect and main¬ 
tain water-closets at passenger sta¬ 
tions. 

Tex.—State v. Texas, etc., R. Co., 
164 S.W. 1159, 106 Tex. 18. 

49. U.S.—Kansas City Southern R. 
Co. V. Anderson, Ark., 34 S.Ct. 599, 

• 233 U.S. 325, 58 L.Ed. 983. 

In Mon-tana, the contrary has been 
held. 

Mont.—Dewell v. Northern Pac. Ry. 
Co., 170 P. 753, 64 Mont. 350. 

50. Iowa.—Burlington, etc., R. Co. 

V. Dey, 48 N.W. 98, 82 Iowa 312, 
31 Am.S.R. 447, 12 L.R.A. 436. 

51. Ark.—Dow v. Beidelman, 5 S.W. 
718, 49 Ark. 466, 

52. Minn.—Cameron v. Chicago, etc., 

R. Co., 65 N.W. 652, 63 Minn. 384, 
31 L.R.A. 653. 

53. Minn.—Gray v. Minneapolis, 
etc., R. Co., 124 N.W. 1100, 110 
Minn. 627—Hardwick Farmers' El. 
Co. V. Chicago, etc,, R. Co., 124 N. 

W. 819, 110 Minn. 25, 19 Ann.Cas. 
1088. 

54. U.S.—^Atchison, etc., R. Co. v. 
Yosburg, Kan., 35 S.Ct. 675, 238 
U.S. 56, 69 L.Ed. 1199, L.R.A1916E 
953. 

55. Ga.—^Western & A, R. R. v. Mi¬ 
chael, 172 S.E. 66, 178 Ga. 1, ap¬ 
peal dismissed 54 S.Ct. 630, 291 U. 

S. 649, 78 L.Ed, 1044, rehearing 
denied 64 S.Ct. 560, 291 U.S, 654, 
78 L.Ed. 1044—Western & Atlantic 
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R. Co. V. Michael, 166 S.E. 37, 175 
Ga. 1. 

Owner of action 

Denial of executrix’s right to re¬ 
cover damages for injuries causing 
testator's death from deceased tort¬ 
feasor’s estate does not deny her 
"equal protection of law," as right 
of action for such injuries is not 
given to estate of victim of tort, but 
only to his heirs, and then only if 
cause of death was tort-feasor’s 
wrongful act. 

Idaho.—^Moon v. Bullock, 161 P.2d 
765, 65 Idaho 694. 

56. Tex.—Consolidated Underwrit¬ 
ers V. IClrby Lumber Co., Com.App., 
267 S.W. 703, 708. 

"Provision represents a classifica¬ 
tion , . . whereby all those 

who operate through customary ar¬ 
rangements the usual means for the 
carriage of goods or passengers are 
treated alike, and are made liable 
for the death of persons negligently 
killed in that kind of business, which 
is most frequently attended by 
speedy, heavy, and dangerous ve¬ 
hicles, dangerous instrumentalities 
and equipment, and is therefore cal¬ 
culated to jeopardize the lives of 
the people generally in an unusual 
and special degree." 

Tex;—Consolidated Underwriters v. 
Kirby Lumber Co., supra. 

As applied to corporations such a 
statute is valid whether or not it is 
valid as to natural persons. 

Tex.—Sid Westheimer Co. v. Finer, 
Com.App., 263 S.W. 678. 

Private or public motor vehicle 
A statute providing for assessment 
of damages for death from negligent 
operation of automobiles, is not un¬ 
constitutional ^ discriminatory, if 
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owner liable for injuries caused by the negligence 
of an operator using a motor vehicle with the own¬ 
er's permission or which renders voidable a 
settlement of a cause of action for personal in¬ 
juries made while the person injured is under dis¬ 
ability from the effect of the injury, or if made 
within thirty days after the date of the injury,68 

The equal protection clause does not require that 
a legislative restriction on the liability of persons 
operating vehicles for injuries to mere guests or 
licensees reach every class to which it might be 
applied,59 and it has been held that the state may 
distinguish between motor vehicles and other ve¬ 
hicles or between gratuitous and paying passengers, 
and restrict the liability in case of injuries to gra¬ 
tuitous motor vehicle passengers.60 a statute re¬ 
lieving the owner or operator of a motor vehicle 
from liability for injuries to a guest, unless caused 
by wanton misconduct, is not invalid as a violation 
of the constitutional guaranty of equal protection 
of the laws.59*5 A statute exempting from liability 
for negligent operation of a motor vehicle persons 
renting such vehicles and carrying prescribed in¬ 
surance does not deny equal protection of the 
laws.51 On the other hand, it has been held that a 
statute providing that the contributory negligence of 
the person driving or operating a motor vehicle shall 
be imputed to every occupant, except passengers 
paying fare and riding in a motor vehicle regular¬ 


ly used for public hire, is void on account of its 
discrimination not only against persons riding in 
motor vehicles in favor of those riding in other 
vehicles under similar conditions,®^ but also be¬ 
tween those who ride in motor vehicles for hire.®^ 
The state may, by a statute general in its terms, 
provide that in actions for personal injuries con¬ 
tributory negligence shall not bar a recovery but 
the damages shall be diminished in proportion to 
the amount of the contributory negligence.®^ 

§ 552. - Liability to Employees; Work¬ 

men's Compensation Acts 

a. In general 

b. Workmen's compensation acts 
a. In General 

The guaranty of the equal protection of the laws Is 
not Infringed by laws which modify or enlarge the com¬ 
mon-law liability of employers, including corporations as 
employers, to employees for personal injuries sustained 
in the course of their employment, 

A State may, without denying the equal protec¬ 
tion of the laws, modify or enlarge the common-law 
liability of employers to employees for personal in¬ 
juries sustained in the service,®® as by abolishing the 
fellow servant rule,®® or the defenses of contributory 
negligence and assumed risk,®^ or imposing on the 
employer the absolute obligation to furnish safe 
appliances,®® or to safeguard dangerous machin- 


applicable to privately driven auto¬ 
mobiles only, where a subsequently 
enacted section imposes penalty for 
death from negligent operation of 
automobiles used as public convey¬ 
ances. 

Mo.~Hicks V. Simonsen, 270 S.W. 
318, 807 Mo. 307—Myers v. Ken¬ 
nedy. 267 S.W. 810, 306 Mo. 268. 

57. U.S.—Young v. Masci, N.J., 53 S- 
Ct 599, 289 U.S. 253, 77 L.Ed. 
1158, 88 A.L.R. 170. 

58. N.D .—^Peterson v. Panovitz, 243 
N.W. 798, 62 N.D. 328, 84 A.L.R. 
1290. 

59. U.S.—Silver v. Silver, Conn., 50 
S.Ct. 57, 280 U.S. 117, 74 L.Ed. 221, 
65 A.L.R. 939. 

60. U.S.—Silver v. Silver, supra. 
Pla.—Corpus Jttris SecTULdxun cited in 

Loftin v. Crowley^s Inc., 8 So.2d 
909, 912. 

Mich.—^Naudaius v. Lahr, 234 N.W. 

581, 253 Mich. 216, 74 A.L.R. 1189 
Ohio.—Smith V. Williams, 1 N.E.2d 
643, 51 OhioApp. 464. 

Statute prohibiting recovery from 
automobile owners for injuries to 
grratuitous passengers is not uncon¬ 
stitutional, although not reaching all 
abuses. 

U.S.—Silver v. Silver. Conn., 50 S.Ct 


67, 280 U.S. 117, 74 L.Ed. 221, 65 
A.L.R. 939. 

60.5 Ala.—Pickett v. Matthews, 192 
So, 261, 238 Ala, 642. 

Ouest related to owner or operator 

The Arkansas statute taking from 
guest in automobile his cause of ac¬ 
tion against owner or operator, if 
related to such owner or operator in 
the third degree of consanguinity or 
affinity, enacted in exercise of police 
power of state, is not invalid as vio¬ 
lative of equal protection clause of 
Fourteenth Amendment to federal 
Constitution. 

U.S.—^Harlow v. Ryland, C.A.Ark., 172 
P,2d 784, 

61. N.Y.—^Atkins v. Hertz Drivur- 
self Stations, 260 N.T.S. 783, 237 
App.Div. 31, affirmed 185 N.E. 408, 
261 N.Y. 352, affirmed 64 S.Ct. 437, 
291 U.S. 641, 78 L.Ed. 1039. 

62. Ala.—Galloway v. Perkins, 73 
So. 966, 198 Ala. 658. 

12 aj. p 1177 note 18. 

63. Ala.—Birmingham - Tuscaloosa 
R., etc., Co. V. Carpenter, 69 So. 
626, 194 Ala. 141. 

12 C.J. p 1177 note 19. 

64. Miss.*—Natchez, etc., R, Co. v. j 
Crawford, 55 So. 596, 99 Miss. 697. | 
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65. U.S.—^Mallatt v. Ostrander Ry. & 
Timber Co., U.C.Or., 46 P.Supp. 250, 

Ariz.—Swansea Lease, Inc,, v. Mol- 
loy, 183 P. 740, 20 Ariz. 631—Unit¬ 
ed Verde Copper Co. v. Wiley, 183 
P. 737, 20 Ariz, 525—Inspiration 
Consol. Copper Co. v. Mendez, 166 
P. 278, 1183, 19 Ariz. 151—Superior 
& Pittsburg Copper Co. v. Tomich, 
165 P. 1185, 19 Ariz. 182—Superior 
& Pittsburg Copper Co. v. Tomich, 
165 P. 1101, 19 Ariz, 182. 

Miss.—^Mobile, etc., R. Co. v. Hicks, 
46 So. 360, 91 Miss. 273, 124 Am. 
S.R. 679. 

N.D.—Corpus Juris Sectmdam cited 
in. State for Benefit of Workmen's 
Compensation Fund v. E. W. Wy¬ 
lie Co., 58 N.W.2d 76. 84. 

Okl.—^Adams v. Iten Biscuit Co., 162 
P. 938, 63 Okl. 52, 

66. Ark.—Postal Telegraph-Cable Co. 
V. White, 80 S.W.2d 633, 190 Ark. 
365, appeal dismissed 56 S.Ct. 102 
296 U.S. 534, 80 L.Ed. 380. 

12 C.J. p 1180 note 98. 

67. U.S.—Jeffrey Mfg. Co. v, Blagg, 
Ohio, 35 S.Ct. 167, 235 U.S. 671, 
59 L.Ed. 364. 

12 C.J. p 1181 note 99. 

68. Minn.—Majavis v. Great North¬ 
ern R. Co., 141 N.W. 806, 121 Minn. 
43L 
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cry,or to provide protection from occupational 
diseases or imposing on an employer liability for 
injury to a minor employee because of his being 
.employed without an employment certificateor 
by extending the benefits of the Employers’ Lia¬ 
bility Act to a deceased employee’s estate.'^^ xhe 
legislature may, on a proper basis of the hazards 
involved, classify the employments to which the stat¬ 
ute is applicable,'^3 and may, on this basis, exempt 
certain employments from the application of the 
statute.'^^ A statute, however, has been held uncon¬ 
stitutional which requires employers engaged in op¬ 
erations by methods productive of poisonous or 
noxious fumes or dusts to conduct such opera¬ 
tions wholly above the surface of the ground. 

A statute authorizing a state charity hospital to 
sue for charges where patients come within the 
provisions of the Employers’ Liability Law does not 
make an unreasonable discrimination against em¬ 
ployees, employers, and employer’s insurer.'^6 

Corporations generally. A statute is not vio¬ 
lative of the equal protection guaranty which-im¬ 
poses on corporations generally- liability for in¬ 
juries to their employees as a resuk of other em¬ 
ployees’ negligence,or which precludes a corpij- 
rate employer’s liability to an employee for neg¬ 
ligence from being exempted by contract and 
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the legislature may make a classification, in an em¬ 
ployer’s liability act, based on a distinction between 
employees of corporations and of partnerships or 
private persons engaged in the same or a similar 
business.'^^ The application of a fellow servant act 
to a foreign corporation, the same as to domestic 
corporations, does not deny such, foreign corpora¬ 
tion the equal protection of the laws.®® A statute, 
however, which imposes on corporations generally, 
without regard to the nature of the business or oc¬ 
cupation, greater liability for injuries to employees 
than is imposed by law on individual employers is 
void as a denial of the equal protection of the laws 
to such corporations and the same is true of a 
statute which discriminates against public service 
corporations in favor of nonpublic service corpora¬ 
tions and individuals. 

Common carriers. A statute enlarging the com¬ 
mon-law liability of common carriers for injury 
to their employees has been held void as a denial 
of the equal protection of the laws by reason of its 
being restricted in its scope to common carriers,^^ 
but a similar statute has been sustained by other 
authority, as based on a reasonable classification of 
occupations. 

Railroads. Railroad companies may be treated 
as a separate class in the passage of laws regulating 


69. U.S.—Bowersock v. Smith, Kan., 
37 S.Ct. 371, 243 U.S. 29, 61 L.Ed. 
572. 

As applioahle to hoth IXLOlvldTLals and 
corporations 

Factories owned by Individuals are 
not discriminated against in favor 
of those carried on by corporations 
by a statute requiring dangerous 
machinery to be safeguarded, where 
the statute applies both to individu¬ 
als and corporations. 

U.S.—Bowersock v. Smith, Kan., 37 
S.Ct. 371, 243 U.S. 29, 61 L.Ed. 672. 

70. U.S.—St, Joseph Lead Co. v. 
Jones, C.C.A.MO., 70 P.2d 475. 

71. Ill.—Grill V. Boston Store of Chi¬ 
cago, 168 N.E. 895, 337 Ill. 70. 

72. Ariz.—Stargo Mines Co. v. Cof¬ 
fee, 238 P. 335, 28 Ariz. 627. 

73. Okl.—Kreps v. Brady, 133 P. 
216, 37 Okl. 754, 47 L.R.A.,N.S., 106. 

Va.—Karabalis v. E. I. Du Pont de 
NTemours & Co., 105 S.E. 755, 129 
Va. 151. 

Bangerons employments constitute 
a proper category for special classifi¬ 
cation in legislation. 

U.S.—Mallatt v. Ostrander Ry. & 
Timber Co., D.C.Or., 46 P.Supp. 250. 
Znherently dangerous 

An employers’ liability act which 
designates specified employments as 
Inherently dangerous, and imposes li¬ 
ability on the employer for accidental 


injury or death of employees not 
caused by their own negligence, is 
not, although it changes the com¬ 
mon-law, rules as to liability of mas¬ 
ters, invalid, as denying to them the 
equal protection of the law. 

U.S.—Arizona Copper Co. v. Hammer, 
Ariz., 39 S.Ct. 653, 250 U.S. 400, 63 
L.Ed. 1058, 6 A.L.R. 1537, motion 
to recall mandates and amend judg¬ 
ments denied Arizona Copper Co. 
V. Hammer, 40 S.Ct. 12, 64 L.Ed. 
1058. 

Persons engaged in voting 
A statute regulating the liability 
of employers for injuries to em¬ 
ployees does not deny equal protec¬ 
tion because it includes in the per¬ 
sons, firms, and corporations subject 
thereto, as engaged in hazardous oc¬ 
cupations, persons and corporations 
engaged in boating, when the boat 
is propelled by steam, gas, or elec¬ 
tricity, thereby excluding sailing ves¬ 
sels. 

U.S.—The Merrimac, D.C.Pla., 242 F. 
672. 

74. Me.—^Dirken v. Great Northern 
Paper Co., 86 A. 320, 110 Me. 374, 
Ann.Cas.l914D 396. 

12 C.J. p 1180 note 98 [b]. 

75. Ill.—^Agnew v. Woodruff & Ed¬ 
wards, 6 N.E.2d 623, 366 Ill. 384. 

76. La.—Charity Hospital of Louisi¬ 
ana v. Axford, 131 So. 770, 14 La. 

1 App. 535. 


77. U.S.—^Phillips Petroleum Co. v. 
Jenkins, Ark., 66 S.Ct. 611, 297 U.S. 
629, 80 L.Ed. 94^, rehearing denied 
66 S.Ct. 746, 298 U.S. 691, 80 L.Ed. 
1409. 

Ark.—Postal Telegraph-Cable Co. v. 
White, 80 S.W.2d 633, 190 Ark. 365, 
appeal dismissed 56 S.Ct. 102, 296 

U. S. 534, 80 L.Ed. 380. 

78. Ark.—Standard Pipe Line Co. v. 
Burnett, 66 S.W.2d 637, 188 Ark. 
491, certiorari denied 64 S.Ct. 867, 
292 U.S. 649, 78 L.Ed. 1499. 

79. Va.—^Karabalis v. E. I. Du Pont 
de Nemours & Co., 105 S.E. 766, 129 
Va. 161. 

80. Ark.—Caddo River Lumber Co. 

V. Grover, 190 S.W. 660, 126 Ark. 
449. 

81. Miss.—^Ballard v. Mississippi 
Cotton Oil Co., 34 So. 633, 81 Miss. 
507, 95 ,Am.S.R. 476, 62 L.R.A, 407. 

12 C.J. p 1181 note 3. 

82. La.—Mason v. New Orleans Ter¬ 
minal Co., 79 So. 26, 143 Lsu 616. 

83. U.S.—Chicago, M. & St. P. Ry. 
Co. V. Westby, S.D., 178 P. 619, 102 
C.C.A. 65. 47 L.R.A..N.S., 97. 

84. Ga.—Georgia Southern & F. Ry. 
Co. V. Adkins, 120 S.E, 610, 156 Ga. 
826. 

Minn.—Majavis v. Great Northern R. 
Co., 141 N.W. 806, 121 Minn. 431. 
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their liability as to their employees, such as em¬ 
ployers^ liability acts,^6 acts modifying87 or abolish¬ 
ing^^ the fellow servant rule, or abolishing the de¬ 
fenses of contributory negligence and assumed 
risk.®^ The legislature may declare void any con¬ 
tract thereafter made releasing or modifying the 
liability of railroad companies, for future injuries, 
within the scope of the act.^^ 

A statute treating railroads as a special class with 
respect to their liability to. their employees is not 
violative of the equal protection clause because it is 
made applicable to railroads engaged in both inter¬ 
state and intrastate commerce or because it ex¬ 
empts from its operation incomplete railroads,^^ 
or exempts office and shop employees of railroads 
or because the statute does not apply to railroads 
operated by their owners as incidental to other busi¬ 
ness, and not as common carriers,^^ although a stat¬ 
ute which imposes on corporations operating rail¬ 
roads greater liability to employees than that of in¬ 
dividuals operating railroads is invalid as a denial of 
equal protection to corporations operating rail- 
roads.95 A statute modifying the fellow servant 
rule has been held valid, as not violating the equal 
protection clause, where the statute is construed as 

8S. Minn.—Seamer v. Great North¬ 
ern Ry. Co., 172 N.W. 765, 142 
Minn. 376. 

Tex,—^Ft. Worth, etc., R. Co. v. Drew, 

Civ.App., 140 S..W. 810. 

Injury in elevator 
A statute construed to render de¬ 
fendant operating: railroad in state li¬ 
able for injuries to clerk in its trans¬ 
portation office while entering: ele¬ 
vator from negligence of elevator 
boy, her fellow servant, does not de¬ 
ny the equal protection of the laws. 

Minn.—Seamer v. Great Northern Ry, 

Co., 172 N.W. 765, 142 Minn. 376. 

Ziiahility to next of Icin 
A statutory provision that com¬ 
mon carriers by railroad shall be li¬ 
able for wrongful death to the next 
of kin dependent on the employee 
killed, where there is no widow or 
husband or child or children of such 
employee, is not unconstitutional as 
conflicting with the equal protection 
clause of the federal constitution. 

Ga.—Georgia Southern 8c P. Ry. Co. 

V. Adkins, 120 S.E. 610, 156 Ga. 

826. 

8& U.S.—Tullis v. Lake Erie & W. 

R. Co., 20 S.Ct. 136, 175 U.S. 348, 

44 L.Ed. 192. 

12 C.J. p 1181 note 10. 

87. U.S.—^Kane v. Erie R. Co., Ohio, 

133 P. 681, 67 C.C.A. 653, 68 L.R. 

A. 788. ‘ ' ' 

12 C.J, p 1181 note 11. 

88. S.C.—^Becker v. Atlantic Coast 
Line R. Co., 121 S.E. 476, 128 S.C. 

131, ; 
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applying only to employees engaged in or about the 
movement of trains.^® On the other hand, such 
a statute has been held valid when construed as 
applying to all employees, whether or not engaged in 
or about the operation of trains,97 but there is 
authority to the contrary.®^ Recovery by a motor- 
man against a railroad for injuries sustained in a 
collision is not a denial of equal protection of the 
law because the motorman was grossly negligent in 
the performance of his duties to his passengers.^^ 
A statute imposing liability on railroads for dam¬ 
ages sustained by employees while the railroads 
were being operated by the federal government has 
been held to deprive the railroad of equal protec¬ 
tion of the laws.*^ 

Mines and mining, A state may, by legislation 
restricted in its application to the operation of 
mines, enlarge the common-law liability of em¬ 
ployers to employees for personal injuries,2 as for 
example, by an act modifying^ or abolishing^ the 
fellow servant rule, or abolishing the defenses of 
assumption of risk and contributory negligence;^ 
nor is such a statute rendered void because of ex¬ 
emptions from its operation of persons engaged in 
specified duties above ground,® or persons em- 

Hackett, Ill., 33 S.Ct. 581, 228 U.S. 
559, 57 L.Ed. 966. 

12 C.J. p 1181 note 11 [a] (1), (2). 

97. S.C.—^Becker v. Atlantic Coast 
Line R. Co., 121 S.E. 476, 128 S.C. 
131. 

12 C.J. p 1181 note 11 [a] (4), (5). 

98. Miss.—Givens v. Southern R. Co., 
49 So. 180, 94 Miss. 830, 22 L.R.A., 
N.S., 971. 

C.J. p 1181 note 11 [a] (3). 

Ky.—Louisville & N. R. Co. v. 
Galloway, 294 S.W. 136, 219 Ky. 
695. 

!• N.T.—Schumacher v. Pennsylva¬ 
nia R. Co., 175 N.r.S. 84, 106 Misc. 
664. 

2. U.S.-r-Johnston v. Keniiecott Cop¬ 
per Corp., Alaska, 248 F. 407, 160 
C.C.A 417. 

Alaska.—Johnson v. Kennecott Cop¬ 
per Corporation, 5 Alaska 571. 

Mo.—^Hawkins v. Smith, 147 S.W. 
1042, 242 Mo. 688. 

Tenn.—Scott v. Nashville Bridge Co., 
223 S.W. 844, 143 Tenn. 86. 

3. U.S.—^Wilmington Star Min. -Co. 
V. Fulton, Ill., 27 S.Ct. 412, 205 U.S, 
60, 51 L.Ed. 708. 

4. Moi—Hawkfns v. Smith, l47 S.W. 
1042, 242 Mo. «688. 

Tex.—^Missouri, etc., R. Co. v. Rich¬ 
ardson, Civ.Ap!p., 125 S.W. 623, 

5. Kan.—^Burgin v. Missouri, etc., R. 

, Co., 133 P. 560, 90 Kan. 194. 

6. Mo.—Hawkins v. Smith, 147 S.W. 
1042, 242 Mo, 688, 


Va.—^Karabalis v. E. I. Du Pont de 
Nemours & Co., 105 S.E. 755, 129 
Va. 151. 

12 C.J. p 1181 note 12. 

89. S.C.—^Becker v. Atlantic Coast 
Line R. Co., 121 S.E. 476, 128 S.C. 
131, 

12 C.J. p 1182 note 13. 

90. U.S.—Chicago, etc., R. Co. v. Mc¬ 
Guire, Iowa, 31 S.Ct. 259, 219 U.S. 
649, 55 L.Ed. 328. 

12 C.J. p 1182 note 17. 

91. Wash.—Archibald v. Northern 
Pac. R. Co., 183 P. 95, 108 Wash. 
97. 

912. U.S.—Minnesota Iron Co. v. 
Kline, Minn., 26 S.Ct 159, 199 U.S. 
693, 60 L.Ed. 322. 

93. Wis.—^Ladd v. Minneapolis, etc., 

R. Co., 125 N.W. 468, 142 Wis. 165 
—^Kiley v. Chicago, etc,, R. Co., 125 
N.W. 464, 142 Wis, 154—Kiley v. 
Chicago, etc., R. Co., 119 N.W. 309, 
120 N.W. 756, 138 Wis. 215. 

94. Miss.—Bradford Constr. Co. v. 
Heflin, 42 So, 174, 88 Miss. 314, 12 
L.R.A,NS„ 1040, 8 Ann.Cas. 1077. 

Va.—^Karabalis v. E. I. Du Pont de 
Nemours & Co., 106 S.E. 756, 129 
Va. 161, 

95. U.S.—^Aluminum Co. of America 
V. Ramsey, Ark., 32 S.Ct. 76, 222 U. 

S. 251, 66 L.Ed. 185. ' 

Miss.—Ballard v. Mississippi Cotton 
Oil Co., 34 So. 533, 81 Miss. 507, 95 
Am.S.R. 476, 62 L.R.A. ^07. 

96. U.S.—Chicago, etc., R. Co. V- 
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ployed in or aBout mines that have not reached the 
point of production/ or because it is mandatory 
as to coal mining companies and permissive as to 
other corporations/ 

h. Workmen’s Compensation Acts 

The guaranty of equal protection of the laws Is gen¬ 
erally held not to be violated by workmen’s compensation 
laws. 

Workmen’s compensation acts are generally held 
not to be a violation of the equal protection of the 
laws guaranty.8*60 The state legislature, in adopting 
a workmen’s compensation act, may, without being 
arbitrary and violating the equal protection guaran¬ 
ty, make such a classification of employees, employ¬ 
ers, and employments as in its judgment is neces- 

7. Mo.—^Hawkins v. Smith, supra, 

8. U.S.—Lower Vein Coal Co. v. In¬ 
dustrial Board of Indiana, Ind., 41 
S.Ct, 252, 265 U.S. 144, 65 L.Ed. 

655. 

8.50 U.S.—Scrinko v. Reading Co., D. 

C.N.J., 117 F.Supp. 603. 

Ark.—^Hagger v. Wortz Biscuit Co., 

196 S.W.2d 1, 210 Ark. 318. 

Colo.—^Industrial Commission v. State 
Compensation Ins. Fund, 220 P.2d 
721, 122 Colo. 128. 

Pa—Menginie v. Savlne, 88 A.2d 106, 

170 PaSuper. 582. 

Mlscoouduct of physician. 

Under Workmen’s Compensation 
Law providing that charges of mis¬ 
conduct against physician authorized 
to render medical care under the law 
may be heard before a medical board 
with right of review before Indus¬ 
trial Council, and that charges may 
also be heard before commissioner 
alone without any right of review, a 
physician whose professional conduct 
is subject of inquiry Is not denied 
equal protection of the laws, since 
under both provisions all physicians 
in same class are treated alike. 

N.Y.—SachaxofC v. Corsi, 62 N.E.2d 81, 

294 N.T. 305, certiorari denied 66 
S.Ct. 60, 326 U.S. 744, 90 L.Ed. 445 
—Schiffman v. Corsi, 62 N.E.2d 81, 

294 N.Y. 305, certiorari denied 66 
S.Ct. 59, 326 U.S. 744, 90 L.Ed. 445. 

9. U.S.—Lower Vein Coal Co. v. In¬ 
dustrial Board of Indiana, Ind., 41 
S.Ct. 252, 255 U.S. 144, 65 L.Ed. 

555—Middleton v. Texas Power & 

Light Co., Tex., 39 S.Ct. 227, 249 
U.S. 152, 63 L.Ed. 527. 

Mass.—^Price v. Railway Exp. Agen¬ 
cy, 78 N.E.2d 13, 322 Mass. 476. 

Wyo.—Zancanelli v. Central Coal & 

Coke Co.. 173 P. 981, 25 Wyo. 511. 

ExolusioiL of state 

The provisions of the workmen’s 
compensation law relating to rejec¬ 
tion thereof by the state and political 
subdivision thereof are not unconsti¬ 
tutional as denying equal protection 
of the law. 


sary for the public Welfare.® It may classify oc¬ 
cupations according to their respective hazards/® 
classify employees in groups identified by the busi¬ 
ness of the employer, without regard to whether the 
employee is exposed to the special hazards of the 
employer’s business,and may make the act, be¬ 
cause of peculiar conditions, mandatory as to cer¬ 
tain employers and permissive as to others, ex¬ 
cept municipal corporations t)ut a classification 
which is not reasonable and necessary is invalid.^^.s 
The elective compensation acts are not open to the 
objection that they deprive the parties of the equal 
protection of the laws,*^® and the same conclusion 
has been reached as to compulsory insurance laws/^ 
as to compulsory compensation acts with optional in¬ 
surance features,^® and as to an occupational disease 

federal Constitutions, of persons ex¬ 
cluded from coverage of act. 

N.J.—De Monaco v. Renton, 113 A.2(i 
782, 18 N.J. 352. 

Injury to illegally employed minor 
Provisions of Workmen's Compen¬ 
sation Act requiring payment of dou¬ 
ble normal compensation in case of 
injury to minor illegally employed 
without regard to differences in the 
basic merits or the seriousness of 
employer's offense Is arbitrary and 
capricious and violates the equal pro¬ 
tection of law clause of the Four¬ 
teenth Amendment of federal con¬ 
stitution. 

Pa.—Rudy v. McCloskey & Co., 36 A. 
2d 260, 348 Pa. 401. 

State employees 

Tex.—Martin v. Sheppard, 201 S.W. 
2d 810, 145 Tex. 639—State High¬ 
way Dept. V. Gorham, 162 S.W.2d 
934, 139 Tex. 361. 

13. Alaska.—Johnson ▼, Kennecott 
Copper Corporation, 5 Alsiska 671. 

Cal.—Fidelity 8c Casualty Co. of New 
York V. Llewellyn Iron Works, 184 
P. 402, 42 Cal.App. 766. 
lowsu—Hilsinger v. Zimmerman Steel 
Co., 187 N.W. 493, 193 Iowa 708. 
Okl.—^Veazey Drug Co. v. Collins, 228 
P.2d 1015, 204 Okl. 238—Adams v. 
Iten Biscuit Co., 162 P. 938, 63 Okl. 
52. 

Wis.—^Pierce v. Barker, 205 N.W. 
496, 188 Wis. 53, affirmed 47 S.Ct. 
689, 274 U.S. 718, 71 L.Ed. 1322. 

71 C.J. p 280 note 97. 

Elective and compulsory acts ex- 
j plained see the C.J.S. title Work¬ 
men’s Compensation Acts § 2, also 
71 C.J. p 226 note 30-p 228 note 47. 

14. U.S.—Mountain Timber Co. v. 
State of Washington, 37 S.Ct. 260, 
243 U.S. 219, 61 L.Ed. 685, Ann. 
Cas.l917D 642. 

71 C.J. p 281 note 98. 

15. U.S.—Ward & Gow v. Krinsky, 
N.Y.. 42 S.Ct. 529, 259 U.S. 503, 66 
L.Ed. 1033, 28 A.L.R. 1207, 

71 C.J. p 281 note 99. 


Or.—McLean v. State Indus. Acc. 
Commission, 221 P.2d 566, 189 Or. 
405. 

10. U.S.—^Mountain Timber Co. v. 
State of Washington, Wash., 37 S. 
Ct. 260, 243 U.S. 219, 61 L.Ed. 686, 
Ann.Cas.l917D 642. 

Mass.—In re Opinion of the Justices, 
35 N.E.2d 1, 309 Mass. 562. 

Wyo.—Ideal Bakery v. Schryver, 299 
P. 284. 43 Wyo. 108. 
fixtemsiou by coustruotioii 

As the Arizona Employers' Liabil¬ 
ity Act, making employers liable 
though without fault, imposes liahil- j 
ity only for accidental injuries at¬ 
tributable to inherent dangers of the 
occupation, it cannot be deemed un¬ 
constitutional, on the theory that it 
might be extended by construction to 
nonhazardous industries, for it is ob¬ 
vious that employers in such indus¬ 
tries are in little danger from the 
act. 

U.S.—Arizona Copper Co. v. Hammer, 
Ariz., 39 S.Ct. 553, 260 U.S. 400, 63 
L.Ed. 1058, 6 A.L.R. 1537, motion 
to recall mandates and amend judg¬ 
ments denied Arizona Copper Co. 
V. Hammer, 40 S.Ct. 12. 

11. Ill.—Illinois Publishing & Print¬ 
ing Co. V. Industrial Commission, 
132 N.E. 511, 299.111. 189. 

12. U.S.—^Lower Vein Coal Co. v. In¬ 
dustrial Board of Indiana, Ind., 41 
S.Ct, 262, 256 U.S. 144, 66 L.Ed. 
655. 

Mass.—^In re Opinion of the Justices, 
35 N.E.2d 1, 309 Mass. 662. 

12.5 Pa.—Rudy v. McCloskey & Co., 
35 A.2d 250, 348 Pa. 401. 

Sale of newspapers or magrazines 

Clause of Workmen’s Compensation 
Act which would have effect of ex¬ 
cluding as employees within act those 
who at some time during their em¬ 
ployment are in some way engaged in 
selling newspapers or magazines to 
general public is invalid as unrea¬ 
sonable classification, in violation of 
equal protection clauses of state and 

496 



16A C. J. S. 

act making the workmen’s compensation act appli¬ 
cable to occupational diseases arising out of indus¬ 
tries named.l® An insurance act, however, which is 
compulsory as to the employer but elective as to the 
employee has been held invalid as denying the em¬ 
ployer the equal protection of the laws,^i7 on the 
other hand, acts giving the option as^ to acceptance 
only to the employer have been sustained.^^ A stat¬ 
ute providing for contributions by employers to a 
safety fund which discriminates between employers 
under the compensation act and those who have re¬ 
jected the act is invalid, since such classification has 
no relation to the purposes of the statute.^^-S A 
city is not deprived of the equal protection of the 
laws by a statute imposing liability only in favor of 
those receiving less than a specified sum a year and 
not holding an elective office,'!^ nor by a provision 
denying it the right to reject the provisions of the 
act relative to payment and acceptance of compensa- 
tion.^0 If all employers complying with a statute 
are alike exempted from liability at common law, the 
fact that certain other remedies remain as against 
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particular employers does not deprive them of the 
equal protection of the laws,^'^ as, for example, the 
fact that certain employers may remain liable to a 
proceeding in admiralty .22 

A workmen’s compensation act which limits an 
injured employee to his remedy under the statute 
and deprives him of his common-law remedies is 
not invalid.22.5 An act not covering willful in¬ 
juries does not deprive an employee of the equal 
protection of the laws,^^ and an act compelling em¬ 
ployers to compensate for death or injury '"by any 
accident arising out of and in the course of em- 
plo 3 rment” does not deny equal protection of the 
laws because it does not limit the occupation covered 
to those with inherent hazard or classifies as 
hazardous occupations which are not hazardous in 
their nature.^^ 

Particular provisions. Particular provisions of 
the various acts have been upheld as against the 
contention that they violate the constitution by 
denying equal protection of the laws.^® They in- 


InsuraiLce or proof of fluanolal alsil- 
ity 

The reqruiTement that the employer 
either secure insurance or furnish 
proof of his financial ability and de¬ 
posit securities, does not deny eciual 
protection of law. 

U.S.—New York Cent. K. Co. v. 
White, N.T., 37 S.Ct. 247, 243 U.S. 
188, 61 L.Bd, 667, Lr.R.A.1917D 1, 
Ann.Cas.l917D 629. 

16. Ill.—LabanosM v. Hoyt Metal 
Co., 126 N.R 648, 292 Ill. 218. 

Coronary sclerosis 

The provision making- coronary 
sclerosis an ''occupational disease” 
of firemen does not deny "equal pro¬ 
tection of the law.'’ 

Minn.—^Kellerman v. City of St. Paul, 
1 N'.W.2d 378, 211 Minn. 351. 

17. Mont.—Cunningham v. North¬ 
western Impr. Co., 119 P. 654, 44 
Mont 180. 221. 

71 C.J. p 281 note 2. 

18. U.S.—Middleton v. Texas Power 
& Light Co., Tex., 39 S.Ct 227, 249 

U. S. 162, 63 L.Ed. 527. 

W.Va—^Rhodes v. J. B. B. Coal Co., 
90 S.E. 796, 79 W.Va. 71. 

18.5 Or.—^M & M Wood Working Co. 

V. State Indus. Acc. Commission, 

165 P.2d 933, 176 Or. 35. 

19. N.J.—Allen v. Millville, 95 A. 
130, 87 N.J.Law 356, afldrmed 96 A. 
1101, 88 N.J.Law 693. 

20. Ga.—City of Macon v. Benson, 

166 S.E. 26, 176 Ga. 5t)2. 

21. N.Y.—In re Walker, 109 N.E. 
604, 215 N.Y. 529, Ann.Cas.l916B 
87, reversed on other grounds 37 
S.Ct 545, 244 U.S. 255, 61 L.Ed. 
1116. 

16A C. J.S.—32 


Exemption, from liahility to own em¬ 
ployees only 

The section of Workmen’s Compen¬ 
sation Act providing that employer 
complying with provisions thereof 
shall not be liable in damages for in¬ 
jury to any employee during period 
covered by premiums paid into State 
Workmen’s Compensation Fund, when 
construed as relieving such an em¬ 
ployer from liability for damages 
only for injuries to his own em¬ 
ployees, is not so discriminatory as 
to violate equal privileges and im¬ 
munities clause of state constitution 
or equal protection of law clause of 
federal Constitution, as section makes 
fair and justifiable distinction be¬ 
tween classes of employers paying 
such premiums for protection against 
liability for injuries to their own 
employees and employers liable for 
negligently causing injuries to oth¬ 
ers’ employees and gives equal pro¬ 
tection of law to each class. 

N.D.—State for Benefit of Workmen’s 
Compensation Fund v. B. W. Wy¬ 
lie Co.. 58 N.W.2d 76. 

22. N.Y.—In re Walker, 109 N.E. 604, 
215 N.Y. 629, Ann.Cas.l916B 87, re¬ 
versed on other grounds 37 S.Ct. 
646, 244 U.S. 255, 61 L.Ed. 1116. 

71 C.J. p 281 note 7. 

22.5 Kan.—^Primm v. Kansas Power 
& Light Co., 249 P.2d 647, 173 Kan. 
443. 

23. Okl.—^Adams v. Iten Biscuit Co., 
162 P. 938, 63 Okl. 52. 

24h Ariz,—^Alabam’s Freight Co. v. 
Hunt, 242 P. 658, 29 Ariz. 419. 

25 . U.S.— Mountain Timbfer Co. v. 

State of Washington, Wash., 37 S. 
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Ct. 260, 243 U.S. 219, 61 L.Ed. 685, 
Ann.Cas.l917D 642. 

26 . FarticTilar provisions held not 
denial of equal protection 

(1) Allowing a deduction from the 
compensation where the employee is 
survived by a widow and one child 
when the child reaches eighteen years 
of age, and denying such deduction 
where the survivors are two children 
of such age and competent. 

Ill.—Miller v. Industrial Commission, 
196 N.E. 793, 360 HI. 690. 

(2) Excepting judgments for ali¬ 
mony from statute exempting claims 
or payments due under compensa¬ 
tion act from creditors' claims. 

La.—^Festervand v. Laster, 130 So. 
634, 15 La.App. 159. 

(3) Making a contractor liable for 
compensation to an employee engag¬ 
ed by a subcontractor who fails to 
carry compensation insurance. 

N.J.—O'Banner v. Pendlebury, 153 A. 
494, 107 N.JXaw 245. 

As to givixLg notice 

(1) An employee is not denied the 
equal protection of the law by the 
omission, from provisions for notice 
of election by employers to come 
within the act, of a requirement that 
employers of the nonhazardous class 
give such notice. 

Kan.—Schmeling v. F. W. Wool worth 
Co., 21 P.2d 337, 137 Kan. 573, re¬ 
hearing denied 26 P.2d 265, 138 
Kan. 281. 

(2) A minor is not denied such 
protection by a provision that in the 
employment of a minor a stated sec¬ 
tion of the act shall be presumed to 
apply unless notice that it shall not 
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dude provisions which specify the minimum num¬ 
ber of employees in a single employment which 
may be made the basis of a group under the act^^ 
and make the act applicable to hazardous employ¬ 
ments in which such number or more are employed 
without requiring that the employees work in close 
proximity to each other,or which exclude certain 
classes of employees from the benefits of the act,^^ 
or which estop the employer or insurer to deny that 
an employee scheduled and included in determining 
the premium is included within the coverage of the 
statute,or require a claim for death to be made 
within one year,^® or give an employee eighteen 
months after return to employment within which to 
make claim for injury,or prescribe the amount of 
compensation, under which provision a larger 
amount may be allowed for an injury to a limb or 
other member than for its loss,^^ provide that on the 
employer’s nonpayment of compensation within a 
specified time it shall constitute a liquidated claim 
for damages with an additional penalty,33 restrict 
recovery for injuries received outside the state to 
citizens or residents of the state,34 or allow only 


half compensation to alien dependent widows and 
children, not residents of the United States.35 

A provision, however, that, if a workman does 
not leave any dependent citizen of, and residing at 
the time of the accident in, the United States or 
Canada, the amount of compensation shall not ex¬ 
ceed a stated ‘Sum has been held to be in contra¬ 
vention of the equal protection clause.36 A pro¬ 
vision transferring to the employer the employee’s 
common-law action for damages against a third 
person tortfeasor, where such third person is also 
subject to the statute, but giving the employer only 
a lien on such right of action where the third per¬ 
son is not subject to the statute has been held in- 
valid.^^-5 A statute construed as prohibiting an 
employee from settling his claim against a third per¬ 
son tortfeasor without his employer’s consent is in- 
valid.s®-^^ 

Provisions have also been held valid which re¬ 
quire employers in certain extra-hazardous indus¬ 
tries to make periodical contributions to a state fund 
based on the payrolls ;37 permit an illegitimate 


is given by or to the parent or guard¬ 
ian. 

N.J.—Toung V. Sterling Leather 
Works, 102 A, 395, 91 N.J.Law 289. 

27. XJ.S.—^Ward & Gow v. Krinsky, 
N.Y., 42 S.Ct. 629, 259 U.S. 603, 66 
L.Ed. 1033, 28 A.L.R. 1207. 

Miss.—^Walters v. Blackledge, 71 So, 
2d 433. 

Wyo.—Zancanelli v. Central Coal & 
Coke Co., 178 P. 981, 26 Wyo. 511. 
:Beasou for role 

Such a provision is not an unrea¬ 
sonable classification, denying equal 
protection of the laws, since a com¬ 
mon employer may be a sufficient 
link between the workmen and the 
other employees, and the legislature 
may have found it impracticable to 
charge industrial losses against the 
industry without imposing the losses 
on him who pays the other expenses, 
leaving the industrial commission to 
determine in particular cases whether 
the hazards are great or small. 

U.S.—^Ward & Gow v. .Krinsky, N.T., 
42 S.Ct. 629. 259 U.S. 603, 66 L.Ed. 
1033, 28 A.L.R. 1207. 

28. N.T.—^Europe v. Addison Amuse¬ 
ments, 131 N.E. 760, 231 N.T. 106. 

Ray V. Union News Co., 189 N.T. 
S. 486, 198 App.Liv. 149. 

29. U.S.—rMiddleton v. Texas Power 
& Light Co., Tex., 39 S.Ct. 227, 249 
U.S. 152, 63 L.Ed. 627. 

Tenn.—Scott v. Nashville Bridge Co., 
223 S.W. 844, 143 Tenn. 86. 
Eacclading farm laborers and do¬ 
mestic servants from the act does not 
render the act violative of eclual pro¬ 
tection, since it may reasonably be 
considered that the risks inherent in 


these occupations are exceptionally 
patent, simple, and familiar. 

U.S.—^New York Cent. R. Co. v. 
White, N.Y., 37 S.Ct. 247, 243 U.S. 
188, 61 L.Ed. 667, L.R.A.1917D 1, 
Ann.Cas.l917D 629. 

Excluding municipal employees 
from the benefits of the act where 
provision has been otherwise made 
for them does not deny equal pro¬ 
tection of the law. 

Wash.—State v. Carroll. 162 P. 693, 
94 Wash. 531. 

71 C.J. p 282 note 12. 

29.5 Okl.—Garr v. Collins, 253 P.2d 
838, 208 Okl. 113—Garr v. Cameron, 
261 P.2d 181, 207 Okl. 663—Cross- 
town Grill V. State Indus. Commis¬ 
sion, 229 P.2d 673, 204 Okl. 332— 
National Bank of Tulsa Bldg. v. 
Goldsmith, 226 P.2d 916, 204 Okl. 
46. 

30. Ala.—Larry v. Taylor, 149 So. 
104, 227 Ala. 90. 

31. Ill,—Otis Elevator Co. v. Indus¬ 
trial Commission, 123 N.E. 600, 288 
Ill. 396. 

32. Kan.—Smith v. Cudahy Packing 
Co., 225 P. 110, 116 Kan. 874. 

33. Ohio.—^Pittsburg Coal Co. v. In¬ 
dustrial Commission, 140 N.E. 684, 
108 Ohio St. 185—^Eassig v. State, 
116 N.E. 104, 95 Ohio St. 232. 
Imposing a fifty per cent addition 

to an award as a penalty for failure 
to pay compensation, or an install¬ 
ment thereof, except in case of ap¬ 
peal therefrom, within ten days after 
it is due, is not a denial of equal 
protection of the law. 

Okl.—Robinson v. State, 244 P. 44, 
48, 116 OM. 131. 
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34. Md.—Liggett & Meyers Tobacco 
Co. V. Goslin, 160 A. 804, 163 Md. 
74. 

S.C.—Tedars v. Savannah River Ve¬ 
neer Co., 25 S.E.2d 235, 202 S.C. 
363, 147 A.L.R. 914. 

35. Ky.—^Maryland Casualty Co. v. 
Chamos, 263 S.W. 370, 203 Ky. 820. 

71 C.J. p 282 note 21, 

36. Kan.—^Vietti v. George K. 
Mackie Fuel Co., 197 P. 881, 109 
Kan. 179. 

36.5 Ill.—Grasse v. Dealer’s Trans¬ 
port Co., 106 N.B.2d 124, 412 Ill. 
179, certiorari denied Dealer's 
Transport Co. v. Grasse, 73 S.Ct. 
47, 344 U.S. 837, 97 L.Ed. 661. 

Death action 

The statute requiring an action by 
widow or dependents of deceased em¬ 
ployee against a third-party tort¬ 
feasor for wrongful death of em¬ 
ployee to be commenced within eight¬ 
een months is not unconstitutional 
as denying widow or dependents 
equal protection of the law, as deny¬ 
ing them equal rights, as violative of 
constitutional provision requiring ad¬ 
ministration of justice without delay 
and as violative of constitutional 
provision requiring uniform operation 
of laws of a general nature, although^ 
under wrongful death statute, widow 
and dependents had two years to 
maintain the death action. 

Kan.—Elam v, Bnienger, 193 P.2d 
225, 166 Kan. 31. 

36.10 Cal.—Cilibrasi v. Reiter, 229 
P,2d 394, 103 Cal.App.2d 397. 

37. U.S.—Mountain Timber Co. v. 
State of Washington, Wash., 37 S. 
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child to claim as a dependent,37.5 refuse to recog¬ 
nize a common-law marriage as the basis of a 
claim as wife or widow,37.io or require on the 
death of an employee where there are no persons 
entitled to compensation, payment of stated sums 
into state funds for purposes provided, for the 
benefit of employees, by the employer or insurance 
carrier,38 and, in such a case, grant the employer 
or insurance carrier who is required to make such 
payment a cause of action against a third person 
wrongdoer for the amount paid;39 or authorize em¬ 
ployers who meet stated requirements to pay com¬ 
pensation directly to employees or their dependents, 
instead of paying premiums to the state fund.'^^ 

While discrimination between self-insurers and 
others is not necessarily a denial of equal protec- 
tion,^®*3 and a provision prohibiting self-insurers 
from engaging service companies to act on com¬ 
pensation claims has been upheld, although such 
restriction does not apply to insurance compa- 
nies,^®*^^ a provision authorizing the industrial com- 
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mission to require mutual insurers and self-insurers 
to pay into the state fund the present value of future 
installments under awards for death is unconstitu¬ 
tional as discriminating against such insurers.^ ^ 
Provisions have also been held valid which give the 
industrial commission jurisdiction over controver¬ 
sies arising from injuries suffered outside the state 
by employees hired in the state impose reason¬ 
able rules of practice and procedure, ^3.5 require 
a reviewing board to assess costs, including a rea¬ 
sonable counsel fee, against insurer where the in¬ 
surer has claimed a review and the reviewing board 
orders the making or continuation of compensation 
payments give an employer, subrogated to the 
right of his employee, his reasonable attorney’s fees 
expended in securing a recovery against a third 
person,^^ or grant the right of appeal to a court 
from a decision of a commission, construed as deny¬ 
ing a nonresident alien such right qj- deny a 
rehearing or court review in certain types of 
claims,^5*5 deny an employer the right of re- 


Ct. 260, 243 TJ.S. 219, 61 L.Ed. 685, 
Ann.Cas.l917D 642. 

37.5 Miss.—^Pathfinder Coach Divi¬ 
sion of Superior Coach Corp. v. 
Cottrell, 62 So.2d 383, 216 Miss. 
358. 

37.10 Wyo.—In re Trent’s Claim, 231 
P.2d 180, 68 Wyo. 146. 

38. U.S.—^New York State Rys. v. 
Shuler, N.T., 44 S.Ct 551, 265 U.S. 
379, 68 Ii.Ed. 1064. 

Utah.—^United Air Lines Transport 
Corp. V. Industrial Commission, 151 
P.2d 591, 107 Utah 62. 

71 C.J. p 282 note 13. 

Contrary view 

A provision In Workmen’s Compen¬ 
sation Act requiring employers or 
their insurance carriers to pay to 
commonwealth 11,500 for death of 
any employee leaving no dependents, 
if employee’s death would have been 
compensable had he been survived by 
dependents, is unconstitutional as 
providing for taxation in violation of 
equal protection and reasonable clas¬ 
sification provisions of constitution. 
Pa.—^Rich Hill Coal Co. v. Bashore, 
7 A.2d 302, 334 Pa. 449. 

As not dls criminating in favor of 
state insurance fund and Insured 
employers 

A statutory provision that an em¬ 
ployer not Insured in the state in¬ 
surance fund, on the death of an 
employee without dependents, shall 
pay into the state insurance fund a 
Specified sum to be used for payment 
of extra compensation in cases of 
permanent partial disability incurred 
after a previous permanent partial 
disability resulting in combined in¬ 
juries requiring greater compensa¬ 


tion than would be payable for the 
latter injury except for the preexist¬ 
ing disability is not a denial of the 
equal protection of the laws as dis¬ 
criminating in favor of the state in¬ 
surance fund and the employers in¬ 
sured thereby as against other in¬ 
surance carriers and employers with¬ 
in the act. 

Utah.—Salt Lake City v. Industrial 
Commission of Utah, 199 P. 152, 58 
Utah 314, 18 A.L.R. 259. 

Sum held reasoziable 
A statute requiring payment to the 
rehabilitation fund of the sum of 
nine hundred dollars for every case 
of injury to an employee causing 
death, in which there are no persons 
entitled to compensation, fixes a rea¬ 
sonable sum, and therefore does not 
violate the equal protection of the 
law clause. 

NT.Y,—^Watkinson v. Hotel Pennsyl¬ 
vania, 187 N.Y.S. 278, 195 App.Div. 
624, affirmed 132 Nr.E. 889, 231 N.Y. 
562. 

yocatioiLal rehabilitatloiii 
A statute requiring employers to 
pay a certain sum into the state 
treasury for the vocational rehabili¬ 
tation of disabled employees, when 
deceased employee leaves no depend¬ 
ents, is not a denial of the equal 
protection of the laws, although it 
is payable only by employers who 
happen to have employees without 
dependents, and although beneficia¬ 
ries may be employees of employers 
other than those making payments. 
Ariz.—^Home Accident Ins. Co. v. In¬ 
dustrial Commission of Arizona, 
269 P. 501, 34 Ariz. 201. 

39. U.S,—Staten Island* . Rapid 
Transit Co. v. Phoenix Indemnity 
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Co., N.Y., 60 S.Ct. 242, 281 U.S. 98, 
74 L.Ed. 726. 

Wis.—^Verhelst Const Co. v, Galles, 
235 N.W. 556, 204 Wis. 96. 

40. Ohio.—State v. U. S. Fidelity & 
Guaranty Co. of Baltimore, Md., 
117 N.E. 232, 96 Ohio St 250. 

71 C.J. p 282 note 16. 

40.5 Ohio.—State ex rel. Turner v. 
Industrial Commission of Ohio, 62 
Nr.B.2d 336, 146 Ohio St 608 . 

40.10 U.S.—^Independent Service 
Corp. V. Tousant, C.C.A.Mass., 149 
F.2d 204, 161 A.L.R. 847. 

41. N.Y.—Sperduto v. New York City 
Interborough Ry. Co., 173 N.Y.S. 
834, 186 App.Div. 145, dismissed 
123 N.E. 207, 226 N.Y. 73. 

42. Cal.—Alaska Packers’ Ass'n v. 
Industrial Accident Commission of 
California, 34 P.2d 716, 1 Cal.2d 
250, affirmed 55 S.Ct 618, 294 U.S. 
532, 79 L.Ed. 1044. 

42.5 La.—Sawyer v. Weber-King 
Mfg, Co., App., 193 So. 369, 

43. Mass.—^Norman’s Case, 180 N.E. 
238, 278 Mass. 464, 82 A.L.R. 885. 

71 C.J. p 282 note 19. 

44. Minn.—Thornton Bros. Co. v. 
Northern States Power Co., 186 N. 
W. 863, 151 Minn. 435. 

45. Or.—^Liimatainen v. State Indus¬ 
trial Accident Commission, 246 P. 
741, 118 Or. 260. 

45.5 Ohio.—State ex rel. Jonak v. 
Beall, 24 N.B.2d 826, 136 Ohio St 
213, appeal dismissed State of Ohio 
ex rel. Jonak v. White, 60 S.Ct 899, 
310 U.S. 609, 84 L.Ed. 1387, rehear¬ 
ing denied 60 S.Ct 1094, 310 U.S. 
659, 84 L.Ed. 1422. 
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^iew,45.10 allow thirty days to perfect an appeal 
from the accident commission's denial of a rehear¬ 
ing,46 or limit the period during which an appeal 
from an award shall operate as a supersedeas.45.5 

Action of hoard or commission. The action of 
a board or commission, in pursuance of authority 
conferred by the act, is not violative of the equal 
protection guaranty, if based on reasonable grounds, 
in establishing premium rates,47 or in making an 
award of compensation.45 lump sum award 

denies the employer equal protection of the laws 
where an interested minor is not bound by the 
award.48.5 A statutory provision. permitting the 
board to change the award at any time on a showing 
of changed conditions has been upheld.48-io 

§ 553 . - Liabilities of Counties, Cities, 

and Townships 

A statute imposing on counties, cities, or townships 
liability for local expenses or wrongs, or for the care 
of indigent citizens, Is not violative of the equal pro¬ 
tection guaranty. 

The legislature in the exercise of its control over 
political subdivisions and municipal corporations 


within the state, may, without denial of the equal 
protection of the laws, require counties or mu¬ 
nicipalities to recognize their legal obligations and 
to discharge obligations of an equitable and moral 
nature.49 It may impose on counties liability for 
the salaries of public officers,50 for injuries result¬ 
ing from defects in the public highways,®! or for a 
portion of the expense of the care and maintenance 
of inmates of insane, blind, and deaf and dumb 
institutions, to be paid by the counties from which 
committed.52 In like manner, it may impose on a 
city liability for damage to property by a mob or 
riot,53 or may legalize city bonds issued for an un¬ 
authorized purpose ;54 and a statute is invalid as 
violating the equal protection clause which exempts 
cities from liability for injuries to persons caused 
by the negligence of their operating agents,55 Un¬ 
der a right to consolidate townships either perma¬ 
nently or for a special purpose, the legislature does 
not deny equal protection of the laws when it con¬ 
solidates two townships for the purpose of an elec¬ 
tion and the issuance of bonds in pursuance there- 
of.56 Since there was no right of action against a 
town or city at common law for injuries caused 


45.10 Ohio.—Copperweld Steel Co. 
V. Industrial Commission, 66 N.E. 
2d 164, 143 Ohio St. 591, appeal dis¬ 
missed and certiorari denied 65 S. 
Ct. 1006, 324 U.S. 780, 89 L.Ed. 1363. 

46. Or.—Sevich v. State Industrial 
Accident Commission, 20 P.2d 1085, 
142 Or. 663. 

As favcnrlng’ dalxnaat livlngr near 
state capital 

A Statute giving thirty days to 
perfect an appeal is not violative of 
the equal protection clause, on the 
theory that a claimant living near 
the state capital has a greater length 
of time in which to perfect an ap¬ 
peal than one living in a place more 
remote, on account of the difference 
in mail time. 

Or.—Sevich v. State Industrial Acci¬ 
dent Commission, supra. 

46.5 S.C.—^Bannister v. Shepherd, 4 
S.E.2d 7, 191 S.C. 166. 

47 . N.D.—State v. Hughes Electric 
Co., 199 N.W. 128, 61 N.D, 45. 

As not unreasonable exercise of au¬ 
thority 

Where administrative bureau, in 
pursuance of authority to classify 
employments so as to ultimately fix 
lowest possible rate for each class of 
occupations, fixed the same initial 
rates based on a percentage of pay 
rolls for all of same class of em¬ 
ployees in each group of industries, 
in proportion to the hazards of each 
group, without regard to manage¬ 
ment, equipment, working conditions, 
or fault of individual employer and 
regardless of whether injuries should 


result to its employees, it was not 
an unreasonable exercise of authori¬ 
ty by rate-fixing bureau, and not in 
conflict with equal protection clause 
of state and federal constitutions. 
N.D.—State V. Beulah Coal Mining 
Co., 199 N.W. 133, 51 N.D. 77-— 
State V. Hughes Electric Co., 199 
N.W. 128, 51 N.D. 45. 

48. Ind.—Carl Hagenbeck & Great 
Wallace Show Co. v. Randall, 126 
N.E. 601, 75 Ind.App. 417. 

On widow^s petition 

Under a statute providing that 
right of action for death shall never 
be abridged, the minor heirs of de¬ 
ceased employee, and ah unborn 
child, are bound by the award on the 
widow’s petition- for compensation 
for her own benefit and for the ben¬ 
efit of the heirs, she having been 
appointed guardian of the minors 
and unborn child, and the award is 
not Invalid as possibly exposing the 
employer to a double liability and re¬ 
sulting in a denial of the equal pro¬ 
tection of the law. 

Utah.—Utah Copper Co. v. Industrial 
Commission of Utah, 193 P. 24, 57 
Utah 118, 13 A.D.R. 1367. 

48,5 Ill.—Swift & Co. V. Industrial 
Commission, 44 N.E.2d 842, 381 Ill. 
77. 

48.10 Idaho.—-Wanke v. Ziebarth 
Const. Co., 202 P.2d 384, 69 Idaho 
64. 

Rehearing of particular case 

Acts purporting to authorize the 
Workmen’s Compensation Commis¬ 
sioner to reopen and rehear a single 
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specific claim against the workmen’s 
compensation fund, though the claim 
has been regularly heard under the 
general law, and has been decided 
adversely to the claimant, and though 
the decision of the commissioner has 
become final and is beyond modifica¬ 
tion under the general law, are un¬ 
constitutional as violating the equal 
protection of the law provisions of 
the state and federal constitutions. 
W.Va,—Truax-Traer Coal Co. v. Com¬ 
pensation Com'r, 17 S.E.2d 330, 123 
W.Va. 621. 

49 . U.S.—Joslin Mfg. Co. v. City of 
Providence, R.I., 43 S.Ct 684, 262 
U.S. 668, 67 L.Ed. 1167. 

50. Ga.—^Hammond v. Clark, 71 S. 
E. 479, 136 Ga. 313, 38 L.R.A,N.S., 
77. 

51. S.C.—'Blum V. Richland County, 
17 S.B. 20, 38 S.C. 291. 

12 aJ. p 1179 note 73. 

52. Ohio.—State v. Huwe, 137 N.E. 
167, 105 Ohio St. 304. 

Wash.—State v. Pierce County, 231 
P. 801, 182 Wash. 166, 46 AL.R. 
694. 

53 . U.S.—Chicago v. Sturges, Ill., 32 
S.Ct. 92, 222 U.S. 313, 66 L.Ed. 216, 
Ann.Ca.s.l913B 1349. 

54. Ind.—Schneck v. Jeffersonville, 
52 N.E. 212, 152 Ind. 204. 

56. Tex.—Christopher v. City of El 
Paso, Civ.App., 98 S.W.2d 394, er¬ 
ror dismissed. 

56. S.C.—^Fripp v. Coburn, 85 S.E. 
774. 101 S.C. 312,.. 
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by defects in highways, the state in imposing such 
liability can make the right granted as broad or 
narrow as it sees fit, provided there is equality of 
right among all persons similarly situated.^^-S 

g 554 . - Liabilities of Private Corpora¬ 

tions Generally 

The guaranty of equal protection of the laws is not 
violated by a statute which imposes on corporations 
different or greater liabilities than on individuals, or 
than on other corporations of a different character or 
situation. 

Statutes imposing greater liabilities on corpora¬ 
tions than on individuals have been sustained,57 such 
as a statute giving a parent a remedy against a 
corporation causing the death of a minor child,5S 
or imposing different or greater penalties on cor¬ 
porations than on individuals for the violation of 
statutory duties.59 In like manner, differences in 
the liabilities imposed on different corporations 
which are due to real differences in the character 
or situation of the corporations themselves do not 
constitute a denial of the equal protection of the 
laws.59 A statute, however, which imposes a pen¬ 


alty on only those corporations engaged in busi¬ 
ness in a particular county is void.®*! 

§ 555. - Liabilities of Railroads and Oth¬ 

er Carriers 

Equal protection of the laws is not denied fay treating 
railroad companies and other common carriers as distinct 
classes for the purpose of imposing on them liabilities 
not imposed on other persons or corporations. 

The legislature may, without violating the equal 
protection clause, treat railroads as a separate and 
distinct class for the purpose of imposing on them 
liabilities not imposed on other persons or corpora¬ 
tions. It may impose on railroad companies lia¬ 
bility for damages caused by negligent delay in 
transporting goods,and may impose on such com¬ 
panies liability, without proof of negligence, for 
damages caused by fires resulting from the oper¬ 
ation of the railroads,®^ or for live stock killed or 
injured because of their failure to fence their 
tracks as required by law,55 or for the expenses of 
landowners in keeping cattle off tracks not fenced 
as so required,®® and may impose liability on a 
lessor company, jointly with the lessee, for any 


58.5 Me.—^Verreault v. City of Lew¬ 
iston, 104 A.2d 638. 

Sidewalks and roadways 
Me.—^Verreault v. City of Lewiston, 
supra. 

57. XJ.S.—^Hammond Packing Co. v. 
Arkansas, Ark., 29 S.Ct. 370, 212 
U.S. 322, 63 L.Ed. 530, 15 Ann.Cas. 
645. 

58. Fla.—^Davis v. Florida Power Co., 
60 So. 759, 64 Fla. 246, Ann.Cas. 
1914B 965. 

59. Ky.—Commonwealth v. Hatfield 
Coal Co., 217 S.W. 125, 186 Ky. 411. 

12 C.J. p 1179 note 79. 

A statute denouncing' oomhinations 
in restraint of trade, and forfeiting 
the property rights and franchises 
of any corporation violating the act, 
or in lieu thereof authorizing a fine 
not exceeding ten thousand dollars, 
does not deny to corporations the 
equal protection of the law, merely 
because it provides that the penalty 
to be imposed on natural persons 
shall not exceed five thousand dol¬ 
lars. 

Ky.—Commonwealth v. Hatfield Coal 
Co., supra. 

Statutes imposing liability for penal¬ 
ties generally see supra § 649. 

€8. Mo.—Shaffer v. Chicago, R. I. & 
P. R. Co., 264 S.W. 257, 300 Mo. 
477, affirmed Chicago, R. I. & P. R. 
Co. V. Shaffer, 44 S.Ct. 228, 263 U. 
S. 687, 88 L.Ed. 507. 

12 C.J. p 1179 note 80. 

61. Md.—State v. Hamill Goal, etc., 
Co., 81 A. 686. 116 Md.. 380. 


62, Mo.—^Toutsey v. Chicago, R. I. 

& P. R. Co., 259 S.W. 771. 

12 C.J. p 1180 note 83. 
liiabilitys 

For penalty see supra § 649. 

To employees see supra § 652. 

83. Mo.—Cunningham v. Chicago & 
A. R. Co., 216 S.W. 5. 

As not applying to all common oar- 
xiears 

A statute providing that every 
common carrier, railroad corporation, 
or street railroad corporation shall 
be liable for damage to property by 
delay in transit due to negligence, 
but the burden of proof shall be on 
the carrier to show that the delay 
was not due to negligence, is not un¬ 
constitutional, as omitting from the 
operation of the act express compa¬ 
nies, boat lines, receivers, and in¬ 
dividuals operating transportation 
systems, therefore denying to rail¬ 
road companies the equal protection 
of the laws. 

Mo.—Cunningham v. Chicago & A. R. 
Co., supra, 

84. Ark.—Helena Southwestern R. 
Co. V. Coolidge, 275 S.W. 896, 169 
Ark. 652—St. Louis & S. F. Ry. Co. 
V. Shore, 117 S.W. 615, 89 Ark. 418. 

12 C.J. P 1180 note 88. 

As applicable only to carrier rail¬ 
roads 

“Railroad,*' as used in such a stat¬ 
utory provision, has been held to ap¬ 
ply only to railroads operated as 
common carriers, and not to corpo¬ 
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rations which operate a railroad only 
as an incident to, or in connection 
with, an industrial enterprise. 

Ark.—^Helena Southwestern R. Co. v. 
Coolidge, 275 S.W. 896, 169 Ark. 
552. 

Pire caused by derailment result¬ 
ing from a latent defect in a tank 
car containing benzol is within the 
rule stated in the text. 

U.S.—^Dickelman Mfg. Co. v. Penn¬ 
sylvania R. Co., I>.C.Ohio, 34 F.2d 
70. 

Pact th^ it does not include inter- 
urban railways does not cause such 
a statute to be in violation of the 
equal protection clause. 

U.S.—^Dickelman Mfg. Co. v. Penn¬ 
sylvania R. Co., supra. 

65- U.S.—^Minneapolis & St, L. R. 
Co. V. Beckwith, Iowa, 9 S.Ct. 207, 
129 U.S. 26, 32 L.Ed. 585. 

Tex.—^Fort Worth & D. C. Ry. Co. v. 
Welch, Civ.App., 183 S.W.2d 730, 

. error refused. 

12 C.J. p 1180 note 89. 

51 C.J. p 1149 note 86. 

lK)uble Uabinty 

U.S.—Missouri Pac. R. Co. v. Humes, 
Mo., 6 S.Ct. 110, 116 U.S. 512, 29 L. 
Ed. 463. 

66 . U.S.—^Minneapolis & St. L. R. 
Co. V. Nelson, Minn., 13 S.Ct, 871, 
149 U.S. 368, 37 L.Ed. 772—Min¬ 
neapolis & St. L, R. Co. V. Em¬ 
mons, Minn., 13 S.Ct. 870, 149 U.SL 
864, 37 L.Ed. 769. 
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actionable tort of the latter in the operation of the 
road. The legislature may also enlarge the com¬ 
mon-law liability of railroad companies for injuries 
to passengers,^s or for injuries at crossings,or 
otherwise by negligence in the operation of its 
locomotives or trains.'^^ The liability of railroad 
companies to mail clerks and others whose employ¬ 
ment in or about railroads subjects them to greater 
peril than passengers in the strict sense may be 
limited by statute to that which would exist in favor 
of employees of the railroad under like circum- 
stances.'^l 

As to common carriers. The state legislature 
may, without violating the equal protection clause, 
put the negligence of common carriers in a sepa¬ 
rate category make an initial carrier lia¬ 

ble for the negligence or default of another car¬ 
rier, without an express right of reimbursement;'^^ 
and may require a common carrier, such as an ex¬ 
press company, to pay the liabilities of other car¬ 
riers whose assets it has taken over under an an¬ 
nounced policy to adjust all outstanding claims 
against such constituent companies.'^^ 

§ 556. - Liabilities of Telegraph Compa¬ 

nies 

Equal protection of the laws Is not denied by a stat¬ 
ute imposing liability on telegraph companies for injuries 
caused by their operation unless it discriminates in favor 
of other companies enjoying the same privileges. 


A state may, without denial of the equal pro¬ 
tection of the laws, impose on telegraph companies 
liability for mental anguish caused by their negli¬ 
gence in transmitting or delivering messages,75 qj. 
it may impose a penalty for their failure to re¬ 
ceive or transmit a telegram.'^^ ^ statute, however, 
which imposes liability, irrespective of negligence, 
on telegraph companies for injuries to person or 
property caused by poles, wires, and other apparatus, 
and not ori electric light, heat, power, telephone, and 
street railway companies enjoying the same privi¬ 
leges, is a violation of the equal protection guaran- 
ty.*?? 

§ 557. Civil Remedies and Procedure 

All citizens similarly situated are entitled to the same 
right In the prosecution of suits to enforce or protect 
Mieir rights; and this right can be Interfered with by 
the legislature only to the extent that public interest 
and the general welfare demand it. 

The constitutional guaranty of equal protection of 
the law guarantees fundamental rights and not the 
mere forum which the state may see proper to des¬ 
ignate for the enforcement and protection of such 
rights and under such guaranty all citizens, 
similarly situated as litigants, are entitled to the 
same right in the prosecution of suits to collect 
debts and to enforce or protect contract or other 
rights.'^^ If, however, in case of a real emergency, 
the public interest and the general welfare of the 


67. tr.S.—<lhicago & A. R. Co. v. Mc- 
Whirt, Mo., 37 S.Ct. 392, 243 U.S. 
422, 61 L.Bd. 826. 

68 , U.S.—Clark v. Russell, Colo., 97 
F. 900, 38 C.C.A. 541. 

69- S.C.—^Drennan v. Southern R. 
Co., 76 S.E. 45, 91 S.C. 607. 

70. Mo.—Toutsey v. Chicago, R. I. 
& P. R. Co., 259 S.W. 771. 

Tor death of parents 

A statute providing for a recovery 
by children for the death of their 
parents occasioned by the negligence 
of railroads and common carriers in 
operating a locomotive or train of 
cars or other public conveyance, is 
not violative of the equal protection 
clause. 

Mo.—Toutsey v. Chicago, R. I. & P. 
R. Co., supra. 

71. U.S.—Martin v. Pittsburg, etc., 
R. Co., Ohio, 27 S.Ct. 100, 203 U.S. 
284, 51 L.Ed. 184, 8 Ann.Cas. 87. 

72. U.S.—'De Soto Motor Corporation 
V. Stewart, C.C.A.N.M., 62 P.2d 914. 

73. Neb.—^Nye-Schneider-Powler Co. 

V. . Chicago & N. W. Ry. Co., 179 N. 

W. 503, 106 Neb. 151. 

Initial carrier has right to reim. 
bnraement from connecting carrier 
uhder the general principle of sub¬ 
rogation, so that the statute is not 


unconstitutional as denying the in¬ 
itial carrier the equal protection of 
the laws. 

Neb.—^Nye-Schneider-Fowler Co. v. 

Chicago & N. W. Ry. Co., supra. 
Tor injury to goods 
A statute making the initial car¬ 
rier liable for injury to the goods 
by a connecting carrier is not void 
as a denial of the equal protection 
of the laws by reason of its being 
confined in its scope to common car¬ 
riers. 

S.C.—^Venning v. Atlantic Coast Line 
R. Co., 68 S.E. 983, 78 S.C. 42, 126 
Am.S.R. 768, 12 L.R.A.,N.S., 1217. 
Tex.—Galveston, etc., R. Co. v. John¬ 
son, Civ.App., 133 S.W. 725. 

74. S.C,—^Brabham v. Southern Exp. 
Co., 117 S.E, 368, 124 S.C. 167, cer¬ 
tiorari denied American Ry. Ex¬ 
press Co. V. Brabham, 43 S.Ct. 369, 
261 U.S. 614, 67 L.Ed. 827. 

75. S.C.—Melvin v. Western Union 
Telegraph Co., 138 S.E. 673, 140 S. 
C. 244. 

12 C.J. p 1180 note 94. 

76. See supra § 649. 

77. Mass.—Vigeant v. Postal Tele¬ 
graph Cable Co., 157 N.E. 661, 260 
Mass. 335, 63 A.L.R. 867. 

78. Okl.—^Phillips Petroleum Co, v, 
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Smith, 61 P.2d 184, 177 Okl. 539, 
107 A.L.R. 858. 

79. U.S.—Republic Pictures Corp. v. 
Kappler, C.C.AIowa, 161 F.2d 643, 
162 A.U.R. 228, affirmed 66 S.Ct 
623, 327 U.S. 757, 90 L.Ed. 991, re¬ 
hearing denied 66 S.Ct. 804, 327 U.S. 
817, 90 L-Ed. 1040. 

Swick V. Glenn L. Martin Co., D. 
C.Md., 68 F.Supp. 863, affirmed C. 
C.A., 160 F.2d 483, certiorari denied 
68 S.Ct. 85, 332 U.S. 772, 92 L.Ed. 
357—In re Pierce-Arrow Sales Cor¬ 
poration, E.C.N.T., 10 F.Supp. 776. 
La,—Parish of Jefferson v. Texas Co., 
189 So. 580, 192 La. 934, certiorari 
denied Texas Co. v. Parish of Jef¬ 
ferson, 60 S.Ct. 138, 308 U.S. 601, 84 
L.Ed. 603. 

Mass.—^Universal Adjustment Corpo¬ 
ration V. Midland Bank, Limited, 
of London, England, 184 N.E. 162, 
160, 281 Mass. 303, 87 A.L.R. 1407 
—^Arizona Commercial Mining Co. 
V. Iron Cap Copper-Co., 128 N.E. 4, 
7, 236 Mass. 185. 

Wis.—Stierle V; Rohmeyer, 260 N.W. 
647, 218 Wis. 149. 

Bight to resort to ootirts 

Under federal constitutional provi¬ 
sion that no state shall deny to any 
“person" within its jurisdiction 
"equal protection of Taws," any one 
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community demand it the legislature may, without 
denying the equal protection of the laws, set aside 
contract obligations and curtail property rights.^O 
One is not denied equal protection by an adjudica¬ 
tion in accordance with valid rules of law and prac- 
There is no vested right in the decisions 
of the court and a change of decision does not de¬ 
prive one of equal protection of the laws.^o.io 

A statute has been held constitutional, as not 
denying the equal protection of the laws, which 
abolishes a right of action for alienation of af¬ 
fections, criminal conversation, seduction, and 
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breach of contract to marry,authorizes a suit 
against an insurer by the person injured in his 
own name after he has obtained judgment against 
insured,^^ precludes a recovery by a motor vehicle 
owner for injury to person or property received 
while his vehicle is being operated by an unlicensed 
person,or which establishes a different rule of 
damages for different wrongs,or limits the 
amount of recovery in pending actions for statutory 
penalties.^^ Legislation limited to the remedies of 
creditors whose claims are secured by realty does 
not deny equal protection of the laws.^5.5 


whom the state has permitted to re¬ 
side peaceably within its borders may 
resort to state courts for redress of 
injury done him in his land, g^oods, 
person or reputation. 

Ohio.—Leiberg v. Vitan^eli, 47 N.E. 
2d 235, 70 Ohio App. 479. 

Provisions as to remedial rigrhts held 
not denial of e(inal proteotlon. of 
laws 

(1) Authorizing a personal repre¬ 
sentative to bring an action for the 
benefit of a deceased employee’s es¬ 
tate. 

Ariz.—Stargo Mines Co. v. Coffee, 238 
P. 835, 28'Ariz. 527. 

(2) Denying to stockholder relief 
against company and directors of 
company, operating in violation of 
statute prohibiting monopolistic 
practices. 

]^ass.—^Duane v. Merchants" Legal 
Stamp Co., 120 N.E. 370, 231 Mass. 
113, certiorari denied 39 S.Ct. 388, 
249 TJ.S. 613, 63 L.Ed. 802. 

(3) Permitting claims against rail¬ 
road companies for injuries to prop¬ 
erty to be assigned, and each suc¬ 
cessive assignee to sue thereon in 
his own name. 

Ala—^Parnell v. Southern Ry. Co., 
74 So. 437, 199 Ala. 470. 

(4) Preventing subrogation of 
sureties on a depository bond, on 
which the state recovers, to the 
state’s rights as a preferred credi¬ 
tor against the depository, 

Minn.—In, re Farmers’ State Bank of, 
North Branch, 219 N.W. 916, 174 
Minn. 683, certiorari denied Brown 
V, Veigel, 49 S.Ct. 82, 278 U.S. 647, 
73 L.Ed. 559. . 

C5) Recognizing, the acauisition of 
realty and personalty by prescrip¬ 
tion as against the true owner. 

La—State, ex rel. Muslow v. Louisi¬ 
ana Oil Refining Corporation, App., 
175 So. 686,' motion denied, 177 So. 
476, affirmed 68 S.Ct 832, 304 U.S. 
197, 82 L.Ed. 1287 rehearing denied 
58 S.Ct 1044, 304 U.S. 689, >82 L. 
Ed. 1649. 

Bight to share in trust funds 

The construction of a statute so 
that only those persons whose prop¬ 


erties were taken through the un¬ 
lawful practices of an investment 
firm are entitled to share in funds in 
the hands of the receiver of such 
firm is not invalid as denying to an 
ordinary creditor equal protection of 
the laws. 

N.J.—Stevens v. Wallace, 163 A. 646, 
111 N.J.Eq. 406. 

Alien enemy 

Under equal protection clause of 
federal Constitution, an action 
brought in behalf of German citizen 
before commencement of war between 
United States and Germany could be 
prosecuted after commencement of 
war. 

Ohio.—Leiberg v. Vitangeli, 47 N.E.2d 
235, 70 Ohio App. 479. 

80. N.Y.—Sherwin v. Jonas, 267 N. 
T.S. 759, 149 Misc. 481, reversed on 
other grounds 269 N.Y.S. 121, 150 
Misc. 342. 

Emergency rent laws 

(1) Emergency Rent Law tempo¬ 
rarily suspending possessory reme¬ 
dies for removal of commercial ten¬ 
ants if paying rent, though infringing 
on constitutional guaranties, was jus¬ 
tified by existing emergency, and is 
not unconstitutional as equal protec¬ 
tion, 

N.Y.—^Application of Cohen, 66 N.Y. 
S.2d 337, 269 App.Div. 256. 

(2) A statute does not deny qqual 
protection of the laws to the land¬ 
lord, because it permits the tenant to 
institute proceedings to be relieved 
from the obligation of the lease, and 
gives no similar permission to the 
landlord in view of an emergency 
justifying the legislation as an exer¬ 
cise of the police power, 

D.C.—^Kennedy Bros, v. Sinclair, 287 
F, 972, 62 App.D.C. 398. 

(3) Provisions of Emergency Rent 
Control Statute permitting landlord 
to obtain possession of premises pur¬ 
chased after stated date, if landlord 
acts in good faith and seeks to recov¬ 
er possession for his immediate per¬ 
sonal use do not deny equal protec¬ 
tion, or due process of law. 

N.Y.—Jacobs V. Stoll, 69 N.Y.S.2d 240, 
188 Misc. 117. 


80.5 Nev.—Wolford v. Wolford, 200 
P.2d 988, 65 Nev. 710. 

Pa.—In re Garrett’s Estate, 94 A.2d 
357, 372 Ph. 438, certiorari denied 
Wismiller v. Garrett’s Estate, 73 
S.Ct. 1138, 345 U.S. 996, 97 L.Ed. 
1403, rehearing denied 74 S.Ct. 16, 
346 U.S. 842, 98 L.Ed. 362. 
Enfoiroemexit of restrictive covenant 
Judicial enforcement of covenants 
restricting use of lots in area to pri¬ 
vate residences, retail mercantile 
business and apartments would not 
be improper as applied to owner of 
lot sought to be used for church pur¬ 
poses as taking private property from 
owner without just compensation or 
as a denial of due process and equal 
protection of law. 

Mo.—Matthews v. First Christian 
Church of St. Louis, 197 S.W.2d 617, 
355 Mo. 627. 

80.10 U.S.—Sunray Oil Co. v. C. I. R., 
C.C.A.10, 147 F.2d 962, certiorari 
denied 65 S.Ct. 1201, 325 U.S. 861, 
89 L.Bd. 1982. 

Emmons v. Smitt, D.C.Mich., 68 
F.Supp. 869, aflarmed, C.C,A., 149 
F.2d 869, certiorari denied 66 S.Ct. 
69, 326 US. 746, 90 L.Ed. 446. 
Mich.—^Menendez v. City of Detroit, 
60 N.W.2d 319, 337 Mich. 476. 

81. N.Y,—^Vanderbilt v, Hegeman, 
284 N.Y.S. 686, 157 Misa 908. 

82. Ala.—Ft. Dearborn Ins. Co. v. 
Heaton, 140 So. 441, 224 Ala. 334— 
Federal Automobile Ins. Ass’n v. 

I Abrams, 117 So. 85, 217 Ala. 539. 

83. Conn.—^Atwood v. Crowe & Co., 
147 A. 871, 110 Conn. 288. 

84. U.S.—U. S. V. Standard Oil Co. 
of California, D.C.Cal., 21 F.Supp. 
645, affirmed, C.C.A., 107 F.2d 402, 
certiorari denied 60 S.Ct. 715, 309 
U.S. 673, 84 L.Ed. 1019. 

85. Conn.—^Atwood v. Buckingham, 
62 A. 616, 78 Conn. 423. 

85.5 Cal.—^Kirkpatrick v. Stelling, 98 
P.2d 566, 36 Cal.App.2d 658, appeal 
dismissed.61 S.Ct. 29. 311 U.S. 607, 
85 L.Ed. 384, rehearing denied 61 
S.Ct. 130, 311 U.S. 726, 85 L.Ed. 
473. 
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A remedial statute, however, is unconstitutional 
as denying the equal protection of the laws which 
by a special law grants a right of action to a par¬ 
ticular person, or which authorizes an unwar¬ 
ranted sale of property.87 The appointment of a 
committee for an incompetent in accordance with 
law is not a denial of equal protection of the 
laws.^*^'^ 

g 558. -Jurisdiction of Courts 

A statute establishing and regulating the Jurisdiction 
of a court is not a violation of the guaranty of equal pro¬ 
tection of the laws, unless it discriminates as to citizens 
who may resort to the court. 

The equal protection guaranty does not deprive 
the states of their power to establish and regulate 
their courts,^® and prescribe the nature and extent 
of their jurisdiction nor does the refusal of 
a court to act beyond its jurisdiction as prescribed 
by law constitute a denial of the, equal protection of 
the laws.^® A statute, however, affecting the juris¬ 
diction of a court is invalid which has the effect of 
enacting that some citizens may resort to it while 
others may not,^'! or which permits a peremptory 


challenge to the jurisdiction of a presiding judge, 
to be made by a litigant or his attorney, but not by 
the district attorney.92 A refusal to exercise juris¬ 
diction under the doctrine of forum non conveniens 
is not a denial of equal protection of the laws.92.5 
A provision that one in the military service ana 
stationed within the state a specified time shall be 
deemed a resident for purpose of divorce jurisdic¬ 
tion has been upheld.^^-io 

§ 559 , - Remedies 

Equal protection of the laws Is not denied by statutes 
which prescribe and regulate the remedies available in 
particular cases, unless they discriminate between per¬ 
sons In like circumstances. To the extent, however, that 
a real difference In character and situation exists, the 
state may make different regulations as to the remedies 
and procedure available to nonresidents, corporations, 
and foreign corporations. 

A state possesses a large measure of discretion 
in prescribing the remedies for wrongs, and the 
legislature may, without denial of the equal pro¬ 
tection of the laws, prescribe the remedies, and the 
scope within which they are available, for the en¬ 
forcement of certain rights or the redress of certain 


86 . S.O.—Sirrine v. State, 128 S.R 
172, 132 S.C. 241. 

Ag’aiust state 

A statute permitting N. McL. 
Sirrine to bring action against state 
for damages to automobile is in ef¬ 
fect a granting of special privilege 
to one citizen of state in violation 
of equal protection of law clauses, 
notwithstanding a further constitu¬ 
tional provision that general assem¬ 
bly might direct in what manner 
claims against state may be estab¬ 
lished and adjusted. 

S.C.—Sirrine v. State, supra. 

8 *r. Va.—Watkins v. Ford, 96 S.E. 
193, 123 Va. 268. 

A statute which authorizes the 
sale of aa estate, given for life, with 
a vested remainder in another, is, to 
the extent that it affects the rights 
of an adult remainderman, a denial 
of equal protection of the laws. 

Ya.—^Watkins v. Ford, supra—Curtis 
V. Hiden, 84 S.E. 664, 117 Va. 289. 
87.5 Fla.—In re Adams’ Estate, 185 
So. 153. 135 Fla. 139. 

88 . S.C.—Glymph v. Smith, 170 S.E. 

913, 170 S.C. 486. 

12 C.X p 1182 note 26. 

Court for portion of county 
A statute establishing a court for 
a portion of a county does not vio¬ 
late the equal protection clause, 
where it relieves the congested con¬ 
dition of the trial dockets of the cir¬ 
cuit court, and insures a speedy 
hearing In cases in, and materially 
reduces the expenses of, that court. 
S.C.—Glymph v. Smith, supra. 


89. Mo.—State ex rel. Schlueter Mfg. 
Co. V, Beck, 85 S.W.2d 1026, 337 
Mo. 839. 

N.Y.—People v. Richter, 133 N.T.S.2d 
685, 206 Misc. 677. 

12 C.J. p 1182 note 27. 

Jurisdiction of transitory action 
A statute permitting jurisdiction 
in a transitory action, arising out of 
state by resident against foreign cor¬ 
poration engaged in interstate com¬ 
merce, doing business in state does 
not violate the equal protection 
clause. 

Ark.—^American Ry. Express Co. v. 
H. Rouw Co., 294 S.W. 401, 173 Ark. 
810. 

Sole Jurisdiction 

A statute giving the circuit court 
of the county in which a drainage 
district is organized sole jurisdic¬ 
tion of suits against such district is 
not in violation of the equal protec¬ 
tion clause. 

Mo.—State ex rel. Norborne Land 
Drainage Dist. Co. of Carroll Coun¬ 
ty V. Hughes, 240 S.W. 802, 294 
Mo. 1. 

90. Mass.—Arizona Commercial Min¬ 
ing Co. V. Iron Cap Copper Co., 128 
N.B. 4, 236 Mass. 185. 

Mo.—State v. Aloe, 64 S.W. 494, 162 
Mo. 466, 47 L.R.A, 393. 

Suit ag'adnst alien 

The refusal of a court to retain 
jurisdiction of an action by a domes¬ 
tic corporation, as assignee of a 
bank deposit by a Russian bank, 
against an English bank of deposit 
1 not doing business in the United 
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States, does not deny to plaintiff the 
equal protection of the laws. 

Mass.—^Universal Adjustment Corpo¬ 
ration V. Midland Bank, Limited, of 
London, England, 184 N.E. 152, 281 
Mass. 303, 87 A.L.R. 1407. 

91. Mass,—Bogni v. Perotti, 112 K 
E. 853, 224 Mass. 152, L.R.A1916F 
831. 

N.C.-^Hendfix v. High Point. T. & B. 
Ry. Co., 163 S.E. 762, 202 N.C. 579. 

92. Cal.—^Daigh v. Schaffer, 73 P,2d 
927, 23 CaI.App.2d 449. 

92.5 Okl.—St. Louis-San Francisco 
Ry. Co. V. Superior Court, Creek 
County, 276 P.2d 773. 

Utah.—Mooney v. Denver & R. G. W. 

R. Co., 221 P.2d 628, 118 Utah 307. 

92.10 N.M,—Crownover v. Crown- 
over, 274 P.2d 127. 

93. U.S.—Tigner v. State of Texas, 
Tex., 60 S.Ct. 879, 310 U.S. 141, 84 
L.Ed. 1124, 130 A.L.R. 1321, re¬ 
hearing denied 60 S.Ct. 1092, 310 
U.S. 659, 84 L.Ed. 1422. 

Ga.—'Bearden v. Daves, 77 S.E. 871, 
139 Ga. 635. 

12 C.J. p 1182 note 30. 

As regurds oonstitutlouallty of 
statutory olasslffciation, differences 
that permit substantive differentia¬ 
tions also permit differentiations of 
remedy. 

U.S.—Tigner v. State of Texas, 60 

S. Ct. 879, 310 U.S. 141, 84 L.Ed. 
1124, 130 A.L.R. 1321, rehearing 
denied 60 S.Ct. 1092, 310 U.S. 669. 
84 L.Ed. 1422. 
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wrongs.^^ Equal protection of the laws does not the state, niay forbid the use of certain remedies 
require any particular kind of remedy or identical in certain cases,^6 may limit the application of par- 
remedies and the state may prescribe different ticular remedies in certain classes of cases,and 
remedies for the same wrong in different parts of need not grant to a corporation or individual, with 


94 . U.S.—Scott V. Paisley, Ga., 46 S. 
Ct. 591, 271 U.S. 632, 70 L.Ed. 1123, 
271 U.S. 632, 70 L.Ed. 1123. 

Emmons v. Smitt, D.C.Mich., 58 
P.Supp. 869, affirmed, C.C.A., 149 
P.2d 86.9, certiorari denied 66 S.Ct. 
59, 326 U.S. 746, 90 L.Ed. 446. 

Ala.—City of Birmingham v. Wheel¬ 
er, 145 So. 140, 225 Ala.. 678. 
p-la.—Adams v. American Agrricultur- 
al Chemical Co., 82 So. 850, 78 Fla. 
362. 

Ill.—Ryan v. Allen, 143 N.E. 852, 312 
Ill. 250. 

La.—State ex rel. Muslow v. Louisi¬ 
ana Oil Refining Corporation, App., 

176 So. 686, motion denied. Sup., 

177 So. 476. 

Md.—U. S- Mortg. Co. v. Matthews, 
173 A 903, 167 Md. 383, reversed on 
other grounds 65 S.Ct. 168, 293 U.S. 
232, 79 L.Ed. 279. 

N.Y.—^Pyrke v. Standard Accident 
Ins. Co., 258 N.Y.S. 869, 144 Misc. 
53, affirmed Baldwin v. Standard 
Acc. Ins. Co., 261 N.Y.S. 507, 237 
App.Div. 334, affirmed 188 N.E. 71, 
262 N.Y. 575. 

N.C.—^Woltz V. Asheville Safe Depos¬ 
it Co„ 173 S.E. 587, 206 N.C. 239. 
Pa.—^EifCert ▼. Pennsylvania Central 
Brewing Co., 15 A.2d 728, 141 Pa. 
Super. 643. 

Tex.—Camp v. Gulf Production Co„ 
61 S.W.2d 773, 122 Tex. 383. 

12 C.J. p 1182 notes 31, 32. 

Particular provisioBs held not denial 
of egual protection 

(1) Authorizing a suit against ei¬ 
ther or all connecting carriers for 
damage to or loss of freight any¬ 
where over connecting lines, without 
an apportionment of damages. 

Tex.—St. Louis, B. & M. Ry. Co. v. 
Morris, Civ.App., 248 S.W. 57. 

(2) Authorizing procedure for the 
appointment of a guardian for a per¬ 
son who is incapable by reason of 
age of managing his estate or busi¬ 
ness. 

Ind.—^Kutzner v. Meyers, 108 N.E. 
115, 182 Ind. 669, Ann.Cas.l917A 
872. 

(3) Prohibiting injunction against 
railroad commission except after no¬ 
tice and hearing to restrain enforce¬ 
ment of commission’s order under oil 
conservation statutes. 

Tex.—Alpha Petroleum Co. v. Rail¬ 
road Comnaission, Civ.App., 59 S.W. 
2d 374, error dismissed. 

(4) Providing that judges and 
clerks of election may be punished 
in a summary way for contempt, for 
misbehavior in office. 

Ill.—People V. Hoftman, 152 N.E. 697, 
322 IlL 174, 


People ex rel. Rusch v. Monte- 
sano, 12 N.E.2d 915, 293 Ill.App. 
630, 

(5) Providing that wives whose 
husbands obtain ex parte divorce de¬ 
crees may bring actions in other 
states for support and maintenance. 
N.Y.—Vanderbilt v. Vanderbilt, 138 

N.Y.S.2d 222, 207 Misc. 291, 294. 

(6) Providing proceeding to estab¬ 
lish stock certificate alleged to have 
been lost or destroyed. 

Ga.—Trust Co. of Georgia v. Pinster- 
wald, 4 S.E.2d 808, 188 Ga. 794, 125 
AL.R. 992. 

Electiou of lemedy 
A statute giving an employee an 
election to proceed either under the 
Employers’ Liability Act, if he is 
not guilty of negligence, or if he is 
so guilty, under the Workmen’s Com¬ 
pensation Act, or if the employer is 
at fault, under the common law, does 
not deny the employer the equal pro¬ 
tection of the law. 

U.S.—^Arizona Copper Co. v. Hammer, 
Ariz., 39 S.Ct 553, 250 U.S. 400, 63 
L.Ed. 1058, 6 AL.R. 1537, motion to 
recall mandates and amend judg¬ 
ments denied Arizona Copper Co. 
V. Hammer, 40 S.Ct 12, 64 L.Bd. 
1058. 

G>anil8hmeiLt 

(1) Generally. 

Neb.—^Department of Banking v. Poe, 
286 N.W. 264, 136 Neb. 422, 123 A 
L.R. 894. 

28 C.J. p 24 note 25, p 25 note 41. 

(2) A statute subjecting to gar¬ 
nishment money owed by the state to 
employees in a state department is 
not unconstitutional as denying equal 
protection, since the legislature has 
the power to determine the extent of 
immunities of state officers or em¬ 
ployees. 

Minn.—^Pranke v. Allen, 272 N.W. 165, 
199 Minn. 450. 

Neb.—Department of Banking v. Poe, 
286 N.W. 264, 136 Neb. 422, 123 
AL.R. 894. 

(3) A provision of a statute, ex¬ 
empting from garnishment a specified 
sum out of the weekly wages of the 
head of a family, that no money due 
or earned as wages shall be exempt 
from garnishment in lieu of any oth¬ 
er property is not violative of the 
equal protection clause, since it ap¬ 
plies alike to all wage earners; and 
the fact that such statute had been 
enforced and applied for almost thir¬ 
ty years, although not conclusive as 
to its constitutionality, strongly re¬ 
buts a contention that the statute is 
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manifestly discriminatory in effect 
and denies equal protection. 

Wash.—^Pacific Coast Adjustment Co. 
V. Reese, 65 P.2d 1057, 189 Wash. 
347. 

Prohibiting temporary injunction 
against municipality 
The classification of a statute pro¬ 
hibiting the issuance of a temporary 
injunction to restrain enforcement of 
an ordinance except on hearing after 
notice, limiting its application to in¬ 
junctions against municipal corpora¬ 
tions, is founded on a reasonable dis¬ 
tinction having just relation to the 
objects to be accomplished. 

Ala.—^Rochell v. City of Florence, 
182 So. 50. 

94.5 Ind.—State ex rel. McCormick 
V. Superior Court of Knox County, 
95 N.B.2d 829, 229 Ind. 118- 

95. N.Y.—Quattrone v. Simon, 147 
N.Y.S. 448. 85 Misc. 357. 

96. Me.—Corbin v. Houlehan, 61 A. 
131, 100 Me. 246, 76 L.R.A 668. 

Moratorium 

(1) Emergency legislation, limiting 
the right to recourse to summary 
proceedings for the sale of mortgaged 
property, as against a contention 
that it denies equal protection, must 
be tested as if the act had been 
passed in time of economic prosper¬ 
ity, and the fact that it was made in 
substitution of a remedial act is im¬ 
material. 

Md.—^U. S. Mortg. Co. v. Matthews, 
173 A. 903, 167 Md. 383, reversed 
■ on other grounds 55 S.Ct, 168, 293 
U.S. 232, 79 L.Ed. 279. 

(2) The amendment to moratorium 
act which confined relief under mora¬ 
torium act to owners of homesteads, 
is not unconstitutional on ground 
that it constitutes unreasonable class 
legislation, or on ground that the 
classification is arbitrary and capri¬ 
cious. 

Mich.—Miller v. Detroit Sav. Bank, 
286 N.W. 803, 289 Mich. 494. 

97. U.S.—U. S. ex rel. Sherr v. Ana¬ 
conda Wire & Cable Co., 57 P.Supp. 
106, affirmed, aC.A, 149 F.2d 680, 
certiorari denied 66 S.Ct, 143, 326 
U.S. 762, 90 L.Ed. 458. 

Ala.—Barrington v. Barrington, 89 
So. 612, 206 Ala 192, 17 AL.R. 789. 
Cal.—Block V. Board of Police Com’rs 
of City of Los Angeles, 242 P.2d 
68, 110 Cal.App.2d 67. 

D.C.—^Kennedy v. Sinclair, 287 P. 

972, 52 App.D.C. 398. 

Me.—^Leavitt v. Canadian Pac, R. Co., 
37 A 886, 90 Me. 153, 38 L,R.A 
162. 

N.Y.—^Application of Cohen, 55 N.Y.S. 
2d 337, 269 App.Div. 256. 
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reference to property rig-hts, the same remedies 
as against the state as the state reserves to itself 
for the protection of the public interest,98 and may 
discriminate between natural persons and corpora¬ 
tions. 9 9 A statute is not unconstitutional, as deny- 
ing equal protection of the law to the employer, 
which allows peaceful picketing, and prohibits any 
injunction or restraining order against such picket¬ 
ing but such a statute is invalid when it is ap¬ 
plied to defeat injunctive relief against unlawful 
acts of picketing which will cause irreparable injury 
to the employer in his person or property.2 it has 
also been held that a statute seeking to establish- 
with respect to every "'labor dispute’’ a substan¬ 
tially different method of procedure, subject to ma¬ 
terially different prerequisites, conditions, rule of 


trial and extent of redress, from that established 
in any other kind of controversy where relief in 
equity is sought, impairs equal protection of the 
laws.9 Likewise the equal protection of the laws 
is not denied by the waiver by a state of immunity 
from suit, in such cases as the legislature may 
deem proper,^ or by a refusal of relief in a case 
where the petitioner has not complied with applica¬ 
ble statutory requirements.® A statute requiring 
that a stockholder suing in the right of the corpo¬ 
ration must have been a stockholder at the time of 
the transaction complained of has been upheld.®-® A 
remedial statute, however, is unconstitutional which 
unjustly and arbitrarily discriminates between sim¬ 
ilarly situated persons of the same class,® as where 
it- grants to certain persons a remedy that is denied 


Election, petition ftgralnst snooessfta 
candidate only 

Mass.—Ashley v. Wait, 116 N.E. 961, 
228 Mass. 63, 8 A.L.R. 1463, error 
dismissed 40 S.Ct. 53, 260 U.S. 652, 
63 L.Bd. 1190. 

Permitting attaclunent "by certain 
persons 

A statute giving the right to an 
attachment to plaintiff in an action 
for the direct payment of money by 
reason of a breach of contract is not 
unconstitutional, in that it denies 
one of the parties to a contract the 
equal protection of the law, since it 
operates uniformly in favor of per¬ 
sons damaged by the breach of a 
contract to pay them money, and is 
not deprived of such uniformity be¬ 
cause the remedy is not given against 
breaches of a different character. 

Cal.—Greenebaum v. Smith, 197 P. 
675, 51 Cal.App. 692, error dismiss¬ 
ed Smith V. Greenbaum, 46 S.Ct, 
332, 264 Xr.S. 599, 68 L.Ed. 869. 

98. Tex.—Alpha Petroleum Co. v. 
Railroad Commission, Civ.App., 69 
S.W.2d 374, error dismissed. 

99 . Ill.—^Petition of Blacklidge, 195 
Isr.E. 3, 359 Ill. 482. 

A statute permitting a body execu¬ 
tion on tort judgments does not vio¬ 
late the equal protection clause be¬ 
cause it thereby discriminates be¬ 
tween natural persons and corpora¬ 
tions. 

Ill.—^Petition of Blacklidge, supra— 
Lipman v. Goebel, 192 N.E. 203, 367 
Ill. 315, certiorari denied 65 S.Ct. 
608, 294 TJ.S. 712, 79 Lr.Bd. 1246. 

1 . XT.S.—Senn v. Tile Layers Pro¬ 
tective Union, Local No. 6, Wis., 57 
S.Ct. 857, 301 U.S. 468, 81 L.Ed. 
1229. 

Ill.—Fenske Bros. v. tJpholsterers* 
International Union of North 
America, Local No. 18, 193 N.E. 
112' 358 Ill, 239, 97 A.L.R. 1318, 
certiorari denied 65 S.Ct. ^45, 295 
U.S. 734, 79 L.Ed. 1682. 

Schuster v. International Ass'n 
of Machinists, Auto Mechanics 


Lodge No. 701, 12 N.E.2d 50, 293 Ill. 
App. 177. 

Okl.—^Lockett v. Construction Trades 
Union, A.F. of L., 250 P.2d 468, 207 
Okl. 484. 

Oi<=—Geo. B. Wallace Co. v. Interna¬ 
tional Ass’n of Mechanics, Mt. 
Hood Lodge, Local No. 1005, Auto 
Mechanics, 63 P.2d 1090, 155 Or. 
662. 

Pa.—LipofC V. United Pood Workers 
Industrial Union Local No. 107, 33 
Pa.Dist. & Co. 599. 

Wis,—^American Furniture Co. v. I. 
B. of T., C. and H. of A., Chauf¬ 
feurs, Teamsters and Helpers Gen¬ 
eral Local No. 200 of Milwaukee, 
268 N.W. 250, 222 Wis. 338", 106 
AL.R. 335. 

Regulation of employment of labor 
generally as affording equal pro¬ 
tection see supra § 513. 

As putting burden, on employer to 
show unlawfulness 

A statute authorizing injunction 
only when necessary to prevent in¬ 
jury to property right for which 
there is no adequate remedy at law 
does not deny to employers, seeking 
injunction to restrain picketing, 
equal protection of law, since such 
statute does not forbid injunction 
to restrain unlawful acts, but merely 
throws burden on employer to prove 
that the picketing sought to he re¬ 
strained is unlawful. 

Ariz.—Truax v. Corrigan, 176 P. 670, 
20 Ariz. 7, reversed on other 
grounds 42 S.Ct. 124, 257 U.S. 312, 
66 L.Ed. 264, 

2 . U.S.—Truax v. Corrigan, Ariz., 42 
S.Ct. 124, 257 U.S. 312, 66 L.Ed. 254, 
27 AL.R. 376. 

Wash.—Pacific Coast Coal Co. v. Dis¬ 
trict No. 10, United Mine Workers 
of America, 210 P. 953, 122 Wash. 
423. 

Irreparable injury or damage 

Notwithstanding a statute, legal¬ 
izing labor unions and declaring the 
rights of la.bor, the denial of an in¬ 


junction against picketing by a labor 
union and its members where plain¬ 
tiff’s' rights have been violated by de¬ 
fendants’ acts would be a denial of 
equal protection of the law, unless 
the same remedy be accorded him as 
would be accorded any other com¬ 
plainant where rights were invaded 
so as to create irreparable injury or 
damage. 

Wash.—Pacific Coast Coal Co. v. Dis¬ 
trict No. 10, United Mine Workers 
of America, supra. 

TTureasouable classification 
A statute making a distinction be¬ 
tween ex-employees and other tort¬ 
feasors in the matter of remedies 
against them is hot a classification 
based on reason, and therefore de¬ 
nies equal protection of the law. 

U.S.—Truax v. Corrigan, Ariz., 42 S. 
Ct. 124, 257 U.S. 312, 66 L.Ed. 254, 
27 A.L.R. 376. 

3. Mass.—^In fe Opinion of the Jus¬ 
tices, 176 N.E. 649, 276 Mass. 580. 

4. Wis.—^Apfelbacher v. State, 152 
N.W. 144, 160 Wis. 665. 

12 C.J. p 1183 note 41. 

5. N.T.—^People v, Patchogue, 112 
N.E. 169, 217 N.Y. 466. 

12 C.J. p 1183 note 42. 

The denial of a recovery for death 
of an employee subject to the Work¬ 
men’s Compensation Act, in an ac¬ 
tion at law where the death was not 
compensable under the Workmen's 
Compensation Act, did not deprive 
the employee df the equal protection 
of the law. 

Mich.—Thomas v. Parker Rust Proof 
Co„ 279 N.W. 504, 284 Mich. 260. 

5.5 N.T.—Myer v. Myer, 66 N.T.S.2d 
83, 271 App.Div. 465, motion dis¬ 
missed 66 N.T.S.2d 618, 271 App. 
Div. 823, appeal granted 66 N.T.S.2d 
630, 271 App.Div. 869, affirmed 73 
N.E.2d 562, 296 N.T, 979. 

6 . DC.—Groot v. Reilly, 266 F. 1008, 
49 App.D.C. 388, error dismissed 41 
S.Ct. 61, 254 U.S. 661, 65 L.Ed. 463. 
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to others in like circumstances,'^ or forbids the pur¬ 
suit against certain persons of remedies that are al¬ 
lowed against others in like circumstances.® The 
legislature’s power to grant or withhold equitable re¬ 
lief must not be exercised in such a way as to grant 
equitable relief to some persons and deny it to 
others under like circumstances litigants in equi¬ 
ty are entitled to the same results in identical situa¬ 
tions and the grant or denial of equitable relief, al¬ 
though discretionary, must be based on established 
principles of equity jurisprudence and not on favor, 
in view of the constitutional guaranty of equal pro¬ 
tection of the laws.®-^® 

Conditions precedent. As long as the basis of 
distinction is real and the condition imposed has 
a reasonable relation to a legitimate object, the 
state may, without violating the equal protection 
guaranty, prescribe a reasonable and appropriate 
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condition precedent to the bringing, of an action 
of a specified kind or class,^ such as by requiring the 
execution of a bond,^® or special bail,li or the giv¬ 
ing of notice of a claim or injury.^2 ^ person, 
however, cannot be deprived of a remedial right, 
indirectly, by imposing conditions thereon so harsh 
and oppressive as to intimidate him from exercising 
the right. A statute making financial ability to 
support the divorced spouse a condition precedent to 
obtaining a divorce for incurable insanity is in¬ 
valid as a denial of equal protection of the laws.^®*^ 
The state may permit an action against an insurer 
on a liability policy without compliance with a pro¬ 
vision in the contract of insurance that no action 
shall be brought on the policy until the amount of 
the insurer’s obligation shall have been determined 
by a judgment against the insured.^®*!® 


Ind.—^Fidelity Phenix Fire Ins. Oo. 
of New Tork v. Purlee, 135 N.E. 
385, 192 Ind. 106. 

AutbLorizingr jad^rmeat aad execntioa 
agraixLSlJ tea per oeat of delator’s 
we-gres 

Ind.—Galesburg Coulter I>isc. Co. v. 
Hunter, 196 N.E. 94. 208 Ind. 330— 
Martin v. Loula, 194 N.E. 178, 208 
Ind. 346, rehearing denied 195 N. 
E. 881, 208 Ind. 346, followed in 
Barlow v. Kellar, 194 N.E. 356, 207 
Ind. 709, Benson v. Sandusky, 194 
N.E. 355, 207 Ind, 709, Tam v. East 
Side Loan Co., 194 N.E. 365, 207 
Ind, 709, Indianapolis Morris Plan 
Co. v. Fitzgerald, 194 N.E. 365, 207 
Ind, 708 and White v. White, 194 
N.E. 365, 208 Ind, 314, rehearing de¬ 
nied 196 N.E. 95, 208 Ind. 314. 

Md.—^Kelnaan v. Ryan, 163 A. 693, 
163 Md. 619. 

7. Ill.—^People V. Greer College, 135 
N.E. 80, 302 Ill. 538. 

12 C.J. p 1183 note 39. 

Becovery of donated property 
A statute authorizing the donors 
or heirs of deceased donors of prop¬ 
erty given to establish and maintain 
an educational institution incorporat¬ 
ed at such donors* request to bring 
suit to recover the property given if 
it is diverted from the designated 
purpose is unconstitutional, as dis¬ 
criminating against other original 
donors than those at whose request 
the corporation wa's organized and 
donors to institutions already organ¬ 
ized. 

Ilh—^People V, Greer College, supra. 

8 - Mass.—In re Opinion of Justices, 
98 N.E. 337, 211 Mass. 618. 

Mo.—In re Flukes, 57 S.W. 645, 157’ 
Mo. 125. 80 Am.S.R. 619, 51 L.R.A. 
176. 

8 A Md.—^In re Careful Laundry, 104 
A.2d 813, 204 Md. 360. 


8.10 N.J.—^Hague v, Warren, 69 A. 

2d 440, 142 N.XEq. 267. 

8 . IT.S.—Jones v. Union Guano Co., 
N.a, 44 S.Ct. 280, 264 U.S. 171, 68 
L.Ed. 623. 

Chemical analysis 
A statute providing that no suit 
for damages to crops resulting from 
the use of fertilizer shall be brought, 
except after chemical analysis show¬ 
ing deficiency of ingredients, is not 
repugnant to the equal protection 
clause as substituting the determi¬ 
nation of an executive department for 
a judicial inquiry. 

U.S.—Jones v. Union Guano Co., su¬ 
pra- 

10. Fla.—Scarborough v. Newsome, 
7 So.2d 321, 150 Fla. 220. 

S.C.—Columbia Water Power Co. v. 
Nunamaker, 63 S.E. 996, 73 S.C. 
550. 

Requiring a bond of plaintiff be¬ 
fore granting an injunction to re¬ 
strain condemnation proceedings, 
while no such bond is required of 
defendant, does not deny to plaintiff 
the equal protection of the laws. 
S.C.—Columbia Water Power Co. v. 

Nunamaker, supra. 

Payment of tax or posting of bond 
Ala.—^Ex parte State ex rel. Attorney 
General, 39 So.2d 669, 252 Ala. 149. 
Mich.—Western Elec, Co. v. State, 
20 N.W.2d 734, 312 Mich. 582. 

11 . Del.—Morgan v. Ownbey, 100 A. 
411, 6 Boyce 379, affirmed Ownbey 
V. Morgan, 105 A. 838, 7 Boyce 297. 

12 . Fla.—Crumbley v. City of Jack¬ 
sonville, 138 So. 486, 102 Fla. 408. 

12 C.J. p 1183 note 37. 

Notice to municipal corporation 
(1) A statute requiring giving of 
notice as prerequisite to action 
against municipality is not invalid 
on ground that it constitutes class 
legislation. 


Ind.—Sherfey v. City of Brazil, Ind., 
13 N.E.2d 568. 

(2) Such requirement is not a vio¬ 
lation of the constitutional rights of 
the injured party, or an unwarranted 
discrimination between municipal 
and private corporations, if the re¬ 
quirement be not unreasonable. 

Va.—O’Neil v. City of Richmond, 126 
S.E. 56, 141 Va. 168. 

Dispensing with recording of notice 
A statute dispensing with record¬ 
ing of notice of default before exer¬ 
cising power of sale in trust deed 
given to secure payment of bonds au¬ 
thorized by corporation commission¬ 
er does not make an unconstitution¬ 
al discrimination; and even if such 
a statute is discriminatory between 
corporations whose bonds are sold 
within state under permit and those 
whose bonds are sold outside state 
without necessity of permit, it is 
not unconstitutional, since such dis¬ 
crimination, if any, is rare and ac¬ 
cidental. 

Cal.—Berry Hotels System v. Capi¬ 
tol Properties, 68 P.2d 974, 9 Cal. 
2 d 12. 

13. D.C.—^Federal Trade Commis¬ 
sion V. Millers' Nat. Federation, 23 
F.2d 968, 57 App.D.C. 360. 

N.D.—State v. Watland, 201 N.W. 

680, 51 N.D. 710, 39 A.L.R. 1169. 
13,5 Cal.—^Morganti v. Morganti, 
222 P.2d 78, 99 Cal.App.2d 512. 

13.10 U.S.—Watson v. Employers 
Liability Assur. Corp., La., 75 S.Ct. 
166, 348 U.S. 66. 99 L.Ed. 74, re¬ 
hearing denied 75 S.Ct. 289, 348 U. 
S. 921, 99 L.Ed. 722. 

Rogers v. American Employers* 
Ins. Co., D.C.La., 61 F.Supp. 142. 
Joinder of carrier and insurer 
The provision of the Motor Car¬ 
rier Act that if indemnity policy is 
given in lieu of bond, motor carrier 
and insurer may be joined in same 
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Nonresidents, A state may not deny to nonresi¬ 
dents the right to sue in its courts under circum¬ 
stances under which a resident would be entitled 
to sue,^^ nor may it limit the continuances to be 
granted to nonresident litigants, on the mere ground 
that they are nonresidents, without likewise limit¬ 
ing resident litigants.^^ To the extent, however, 
that the nonresidence of a party makes a real dis¬ 
tinction between his situation and that of resident 
parties, distinctions of procedure based on such 
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difference of situation may be prescribed by stat¬ 
ute,as, for example, in the service of process,^17 
and in the method of enforcing liability,lS qj. 
prescribing conditions precedent to the issue of an 
attachment against a resident that are not required 
for an attachment against a nonresident,!^ or in 
prescribing a different condition, in such a case, of 
a nonresident individual defendant than of a for¬ 
eign corporate defendant.^® Residents and non¬ 
residents may be separately classified for venue pur- 


action, whether arising in tort or 
contract is not void as violative of 
Fourteenth Amendment. 

Ga.—Lloyds America v. Brown, 200 
S.B. 292, 187 Ga. 240. 

Condition, of doing* husiness in state 
Statute requiring, as consideration 
for authority to do business in state, 
consent by liability insurers to be 
sued directly for torts of their in¬ 
sureds’ using state highways, re¬ 
gardless of whether policies are writ¬ 
ten or delivered in state or contain 
provisions forbidding such direct ac¬ 
tions, does not deny equal protec¬ 
tion of laws. 

U.S.—Buxton V. Midwestern Ins. Co., 
D.C.La., IQH F.Supp. 500. 

14. Md.—State, for use of Strepay 
V. Cohen, 172 A 274, 166 Md. 682, 
94 A.L.R, 427. 

N.T.—Sliosberg v. NTew York Life 
Ins, Co., 216 N.T.S. 215, 217 App. 
Blv. 67, afBrmed 155 N.E. 749, 244 
N.T. 482, and 165 N.E. 913, 244 NT. 
Y. 599. 

12 C.J. p 1183 note 43. 

ILike rules of evidence and proce¬ 
dure 

“Equal protection of the laws” of 
state is extended to nonresidents 
within its jurisdiction, as required 
by Fourteenth Amendment, when 
state courts are open to such persons 
on same conditions as to others in 
like circumstances, with like rules 
of evidence and modes of procedure, j 
for security of their persons and 
property, prevention and redress of 
wrongs and enforcement of con¬ 
tracts. 

La.—Roper v. Brooks, 9 So.2d 497, 
vacated on other grounds 9 So.2d 
485, 201 La. 135. 

15. Wis.—State v. Belden, 211 N.W. 
916, 193 Wis. 145, rehearing denied 
214 N.W. 460, 193 Wis. 145, 67 A. 
L.R. 1218. 

16. U.S.—Central L. & T. Co, v. 
Campbell Commn. Co., Okl., 19 S. 
Ct. 346, 173 U.S. 84, 43 L.Ed. 623, 

17. Cal.—Tracy v. Muir, 90 P. 832, 
151 Cal. 363, 121 Am.S.R. 117. 

N.J.—Gilson V. Appleby, 81 A. 925, 
79 N.J.Eq. 690. 

Service on nonresident motorist 
(1) A statute permitting the serv¬ 
ice of process on a nonresident mo¬ 
torist by delivery of the process to 


a public ofRcial the registrar of mo¬ 
tor vehicles and the mailing of no¬ 
tice of such service and a copy of 
the process to the motorist is not 
unconstitutional, it being within the 
police power of the state. 

U.S.—Moore v. Payne, D.C.La., 35 F. 
2d 232. 

Pan 2 ram v. O’Donnell, D.C.Minn., 
48 F.Supp. 74. 

Ark.—^Highway Steel & Mfg. Co. v. 
Kincannon, 127 S.W.2d 816, 198 
Ark. 134, appeal dismissed High¬ 
way Steel & Mfg. Co. v. Crawford 
County Circuit Court, 60 S.Ct. 88, 
308 U.S. 504, 84 L.Ed. 431, rehear¬ 
ing denied 60 S.Ct. 134, 308 U.S. 
635, 84 L.Ed. 628—^Kelso v. Bush, 
89 S.W.2d 594, 121 Ark. 1044. 
Mass,—Pawloskl v. Hess, 149 N.E. 
122, 263 Mass. 478, affirmed Hess 
V. Pawloskl, 47 S.Ct. 632, 274 U.S. 
352, 71 L.Ed. 1091—Pawloski v. 
Hess, 144 N.E. 760, 250 Mass. 22, 
35 A.L.R. 945, affirmed Hess v. 
Pawloski, 47 S.Ct. 632, 274 U.S. 
352, 71 L,Ed. 1091. 

Mont.—State ex rel. Charette v. Dis¬ 
trict Court of Second Judicial Dist. 
in and for Silver Bow County, 86 
P.2d 750, 107 Mont 489. 

(2) A statute, however, providing 
for such service on the secretary of | 
state without notice to the motorist 
is denial of equal protection of laws. 
N.Y.—Horvath v. Brettschneider, 227 
N.Y.S. 109, 131 Misc. 618. 

Service on. nonresident in action bas¬ 
ed on transaction in state 

Statute authorizing service on non¬ 
residents by service of process on 
Florida Secretary of State in any 
action, suit or proceeding against 
nonresidents arising out of any 
transaction or operation connected 
with or incidental to Florida busi¬ 
ness or business venture, is consti¬ 
tutional in that it acts alike upon 
all nonresidents who engage in busi¬ 
ness or a business venture in Florida, 
and is not repugnant to privileges 
and immunities clause or equal pro¬ 
tection clause of federal Constitution. 
Fla.—State ex rel. Weber v. Regis¬ 
ter, 67 So.2d 619. 

Nonresident doing business in state 
Statute providing that, when a 
nonresident conducts a business 
within the state by an agent, non¬ 
resident may be sued on any action 
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arising out of conduct of such busi¬ 
ness, and summons may be served on 
nonresident or on agent, is not un¬ 
constitutional on ground that it de¬ 
nies nonresidents equal protection 
of the law. 

Utah.—^Wein v, Crockett, 195 P.2d 
222, 113 Utah 301. 

Unauthorized acts by foreign Insurer 
New York statute providing that 
any of certain enumerated acts, if 
done in New York by a foreign in¬ 
surance company not authorized to 
do business in New York, is equiv¬ 
alent to and shall constitute an ap¬ 
pointment by such company of su¬ 
perintendent of Insurance as the true 
and lawful attorney of such company 
to accept service of process, does not 
deny due process or equal protection. 
U.S.—^Ace Grain Co. v. American 
Eagle Fire Ins. Co. of N. Y., D.C. 
N.Y., 95 F.Supp. 784. 

Attachment 

The provisions of the attachment 
statutes, that attachment cannot is¬ 
sue against property of a nonresi¬ 
dent who has a duly appointed agent 
in the state over whom service of 
process may be made, when inter¬ 
preted as not including within such 
exception a nonresident defendant 
in an action arising out of the oper¬ 
ation of motor vehicle, and over 
whom jurisdiction is obtained by 
service of process on the secretary 
of state, does not make such stat¬ 
utes unconstitutional as discrimina¬ 
tory and denying equal protection of 
the law. 

La.—Roper v. Brooks, 0 So.2d 485, 
201 La. 136. 

18. U.S.—District of Columbia v. 
Brooke, App.D.C., 29 S.Ct 560, 214 
U.S. 138, 63 L.Ed. 941. 

19. U.S.—Central L. & T. Co. v, 
Campbell Commn, Co., Okl., 19 S. 
Ct 346, 173 U.S. 84, 43 L.Ed. 623. 

20. U.S.—Ownbey v. Morgan, Del., 
41 S.Ct 433, 256 U.S. 94. 65 L.Ed. 
837, 17 A.L.R. 873. 

Bequiriag security 

A statute requiring an individual 
nonresident defendant sued by for¬ 
eign attachment, to give security to 
the value of the property attached 
as a condition of the right to appear 
and defend, does not deny the equal 
protection of the laws, even assum- 
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poses.^®-^ Statutes discriminating against nonresi¬ 
dents are not necessarily wholly void, but the Four¬ 
teenth Amendment will operate to extend to non¬ 
residents the rights granted to residents.^! A stat¬ 
ute requiring nonresidents availing themselves of 
its provisions to appoint an agent within the state, 
on whom process may be served, does not discrimi¬ 
nate against nonresidents nor deny them the equal 
protection of the law, but on the contrary, it puts 
nonresidents on an equality with residents.^^ An 
adjudication of the assessment against an insolvent 
corporation's stock is not a personal judgment with 
respect to a nonresident stockholder, not served with 
process, and therefore does not deny him equal pro¬ 
tection of the laws.^^*5 A statute requiring non¬ 
residents to appear in the state for an examination 
before trial, while in the case of residents such 
examination is held in the county of residence, has 
been held invalid. 22.10 

Corporations, Different regulations with regard 
to remedies and procedure may be prescribed in 
the case of corporations from those which apply 
to natural persons, to the extent that they are based 


on real differences in the ‘ character and situation 
of the two classes of persons, 2 3 but any arbitrary 
or unreasonable discrimination between the two 
classes with regard to matters of procedure consti¬ 
tutes a denial of the equal protection of the laws.^^ 
In such cases, the Fourteenth Amendment operates 
to extend to corporations rights granted to in- 

dividuals.25 

Foreign corporations. Generally speaking, a stat¬ 
ute violates the equal protection guaranty, which 
denies to a foreign corporation the benefit, on equal 
terms, of any remedy or procedure that is available 
to domestic corporations, 2 6 as by subjecting it, mere¬ 
ly because it is such a corporation, to onerous re¬ 
quirements having no reasonable support in that 
fact and not laid on other litigants in like situa- 
tions.27 A statute, however, does not discriminate 
against foreign corporations or deny them the 
equal protection of the laws which requires foreign 
corporations to obtain a certificate from, or file a 
copy of its charter with, a designated public ofii- 
cial as a condition precedent to suing in the courts 
of the state,23 or authorizes service on the secretary 


ingr that no such security is requir¬ 
ed from corporate defendants. 

U.S.—Ownhey y, Morgan, supra. 
Del.—Morgan v. Ownbey, 100 A. 411, 
6 Boyce 379, affirmed Ownbey v. 
Morgan, 105 A. 838, 7 Boyce 297. 
20.5 Ga.—^Lloyd Adams, Inc., v. Lib¬ 
erty Mut. Ins. Co., 10 S.E.2d 46, 
190 Ga. 633. 

Or.—State ex rel. Blackledge v, La- 
tourette, 205 P.2d 849, 186 Or. 84, 
8 A.L.R.2d 803. 

Venue laws as denying equal pro¬ 
tection generally see infra § 562 b. 
Nonresident motorist 

Statute permitting suit against 
nonresident motorist to be brought 
in any county in state is valid. 

Ga.—^Lloyd Adams, Inc., v. Liberty 
Mut. Ins. Ca, 10 S.E.2d 46, 190 
Ga. 633. 

Discrimlnatioa against nonresident 
carrier 

A provision that an action against 
a resident carrier may be brought in 
any county in which the carrier oper¬ 
ates, and that an action against a 
nonresident carrier may be brought 
in any county in the state is invalid. 
S.C.—Windham v. Pace, 6 S.E.2d 270, 
192 S.C. 271. 

21. Ala.—^Doe v. Factors’, etc.. Ins. 
Co., 61 So. 991, 166 Ala. 63, 

22. U.S.—^Kane v. State of New Jer¬ 
sey, 37 S.Ct 30, 242 U.S. 160, 61 
L.Ed. 222. 

Iowa.—Davidson v. Henry L. Doher¬ 
ty & Co., 241 N.W. 700, 214 Iowa 
739, 91 AL.R. 1308. 

N.J.—Cleary v. Johnston, 74 A. 538, 
79 N.J.Laew 49. ! 


22.5 N.J.—^Merola v. Fair Lawn 
Newspaper Printing Corp., 36 A.2d 
290, 135 N.J.Eq. 152. 

22.10 Wis.—State ex rel. McKee v. 
Breidenbach, 17 N.W.2d 554, 246 
Wis. 513. 

25. Ill.-iPetition of Blacklidge, 195 
N.E. 3, 359 Ill. 482. 

12 C.J. p 1183 note 50. 

24. U.S.—Western Union Tel. Co. v. 
Julian, C.C.Ala., 169 F. 166. 

12 C.J. p 1183 note 61. 

25. Ala.—Doe v. Factors’, etc., Ins. 
Co., 61 So. 991, 166 Ala. 63. 

26. U.S.—^Kentucky Finance Corpo¬ 
ration V. Paramount Auto Exch. 
Corporation, Wis., 43 S.Ct. 636, 262 
U.S. 544, 67 L.Ed. 1112. 

12 C.J. p 1184 note 54. 

Bequiriug an. arbitration clause 
for the settlement of losses in all 
fire insurance policies as a condition 
precedent to doing an insurance busi¬ 
ness in the state is not a denial 
of equal protection, 

U.S.—^Hardware Dealers' Mut. Fire 
Ins. Co. of Wisconsin v. Glidden 
Co., Minn., 52 S.Ct. 69, 284 U.S. 
151, 76 L.Ed. 214. 

Process in county other than where 
suit brought 

A statute providing for the serv¬ 
ice of summons on a process agent 
of a foreign corporation in counties 
other than the county where the suit 
is brought is discriminatory against 
such corporations, under a statute 
permitting a suit against a foreign 
corporation in any county of the 
state by obtaining due service of 
summons. ; 


I Ark.—^Anheuser-Busch v. Manion, 
I 100 S.W.2d 672, 193 Ark. 405. 

27. U.S.—State of Washington ex 
rel. Bond & Goodwin & Tucker Inc., 
V. Superior Court of State of 
Washington for Spokane County, 
Wash., 63 S.Ct. 624, 627, 289 U.S. 
361, 77 L.Ed. 1266, 89 A.L.R. 653— 
Kentucky Finance Corporation v. 
Paramount Auto Exch. Corpora¬ 
tion, Wis., 43 S.Ct 686, 639, 262 
U.S. 544, 67 L.Ed. 1112. 

A certificate from a state official 

may not be required as a condition 
precedent to the right of a foreign 
corporation to sue in the state for 
goods sold within the state but man¬ 
ufactured outside the state. 

N.Y.—^Hargraves Mills v. Harden, 66 
N.Y.S. 937, 25 Misc. 665. 

ExaminatioiL in state 

The requirement that an officer of 
a foreign corporation which brought 
suit in the state may be required to 
attend at a time and place within 
the state for examination, and that 
the suit may be dismissed for his 
failure to do so, although a non¬ 
resident individual, who brings suit 
under similar circumstances can be 
examined only at his place of resi¬ 
dence, is an arbitrary discrimination 
against a foreign corporation, which 
denied it the equal protection of the 
laws. 

U.S.—Kentucky Finance Corporation 
v. Paramount Auto Exch. Corpora¬ 
tion, Wis., 43 S.Ct. 636, 262 U.S. 
644, 67 L.Ed. 1112. 

28. U.S.—^Interstate Amusement 
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of State of process against a foreign corporation 
which has no officer or agent in the state on which 
service may be made,^^ or authorizes an injunction 
against a foreign corporation to restrain the busi¬ 
ness of selling certain bonds, without authorizing a 
similar remedy against domestic corporations,^® 
or provides for foreign attachment against a for¬ 
eign corporation although it is duly registered in 
the state or which imposes a penalty on a for¬ 
eign corporation for bringing a suit which a do¬ 
mestic corporation is not entitled to maintain.^^ 

A foreign corporation which has become a do¬ 
mestic corporation may, of course, be denied any 
rights which are claimed by it solely by reason of 

its foreign character. 
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I 560. - Limitations 

Equal protection of the laws Is not denied by statutes 
of limitations for particular classes of actions. 

The legislature may, without denial of the equal 
protection of the laws, prescribe statutes of limi¬ 
tation for particular classes of actions,^^ provided 
there is no unreasonable discrimination or classifica- 
tion,34-5 and, where a reasonable time is left after 
the enactment of such statutes for the bringing of 
suits on existing causes of action, may make them 
applicable to such existing causes of action.^5 Jt 
may prescribe a longer time for bringing suits 
against a foreign corporation than against a do¬ 
mestic corporation 6 and it may postpone or 
suspend the availability of a particular remedy.37 


Co. V.’ Albert, Term., 36 S.Ct. 168, 
239 U.S. 560, 60 L.Ed. 439. 

12 C.X p 1184 note 55. 

The requirement thalt a foreign 
corporation talce out a charter within 
the state to conduct a local business 
is not invalid as affecting its right 
to sue in the federal courts and re¬ 
move suits thereto on the ground 
of diversity of citizenship. 

U.S.—Railway Express Agency v. 
Commonwealth of Virginia, Va., 51 
S.Ct. 201, 282 U.S. 440, 75 L.Ed. 
450, 72 A.L.R. 102. 

20 . U.S.—State of Washington ex 
rel. Bond & G-oodwin & Tucker, 
Inc. V. Superior Court of State of 
Washington for Spokane County, 
Wash., 53 S.Ct 624, 289 U.S. 361, 
77 L.Ed. 1256, 89 A,L.R. 653. 

Sugg V. Hendrix, C.C.A.Miss., 
142 F.2d 740. 

Okl.—Geo. O. Richardson Machin¬ 
ery Co. V. Scott, 251 P. 482, 122 
Okl. 125, and certiorari dismissed 
48 S.Ct 264, 276 U.S. 128, 72 L.Ed. 
497—Title Guaranty & Surety Co. 
V, Slinker, 143 P. 41, 42 Okl. 811. 
irotice to corporation. 

That statute providing for substi¬ 
tute service on foreign corporation 
did not provide for notice to corpo¬ 
ration as did statute providing for 
substitute service on domestic cor¬ 
porations did not deny equal protec¬ 
tion. 

Wash,—State v. Superior Court of 
Spokane Couhty, 15 P.2d 660, 169 
Wash. 688 , affirmed State of Wash¬ 
ington ex rel. Bond & Goodwin & 
Tucker, Inc, v. Superior Court of 
State of Washington for Spokane 
County, 53 S.Ct. 624, 289 U.S. 361, 
77 L.Ed. 1256, 89 A.L.R. 653. 

30. Mass.—Long v. Co-operative 
League of America, 140 N.E. 811, 
246 Mass. 235. 

31. Pa.—Brenner v. Erie Iron & Met¬ 
al Co., 28 Pa,Dist. 927. 

32. Miss.—State v. Louisville, etc., 
R. Co., 51 So. 918, 53 So. 454, 97 
• Miss. 35, Ann.Cas.l912C 1150. 


33. N.C.—Debnam v. Southern Bell 
Tel., etc., Co.. 36 S.E. 269, 126 NT. 
C. 831, 65 L.R.A. 915. 

34. La.--Wm. M. Barret, Inc., v. 
First Nat. Bank, 186 So. 741, 191 
La. 945. 

Okl.—City of Bristow ex rel. Hedges 
V. Groom, 151 P.2d 936, 194 Okl. 
384. 

Wash.—Mattson v. Department of 
Labor and Industries, 29 P.2d 675, 
176 Wash. 345, affirmed 65 S.Ct. 
14, 293 U.S. 151, 79 L.Ed. 251. 

12 C.J. p 1184 note 59. 

liimitation Is unconstitutional for 
shortness of period fixed only when 
it, in effect, deprives party of equal 
protection and due process. 

Ariz.—Crawford v. Hunt, 17 P.2d 
802, 41 Ariz. 229. 

34.5 Population of county 

The act imposing one-year limita¬ 
tion on action hy state or county of¬ 
ficer or employee for salary, fees, or 
other obligation for services, or 
six-month limitation if cause of ac¬ 
tion accrued prior to effective date 
of act, which act does not apply to 
counties having population of over 
86,000, violates equal protection of 
law. 

S.C.—Gillespie v. Pickens County, 14 
S.E.2d 900, 197 S.C. 217. 

35. U.S.—Reid v. Solar Corp., D.C. 
Iowa, 69 F.Supp. 626. 

Cal.—^Higgins v. Graham, 76 P. 898, 
143 Cal. 131. 

Md.—Allen v. Dovell, 66 A.2d 796, 
193 Md. 359. 

N.T.—^Vanderbilt v. Hegeman, 284 N. 

Y.S. 686, 157 Misc. 908. 

Okl.—Shanks v. Blaine's Heirs, 206 
P.2d 978, 201 Okl. 350—Baccus v. 
Banks, 192 P.2d 683, 199 Okl. 647, 
appeal dismissed Reeder v. Banks, 
68 S.Ct. 743, 333 U.S. 858, 92 L.Ed. 
1138, rehearing denied 68 S.Ct. 911, 
333 U.S. 883, 92 L.Ed. 1158. 

Wage claims 

The statute providing that exist¬ 
ing causes of action on claims for 
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wages or for a liability for failure 
to pay wages must be commenced 
within six months after effective 
date of statute is valid as applied 
to action by employee under Pair 
Labor Standards Act. 

U.S.—Reid v. Solar Corp., D.C.Iowa, 
69 F.Supp. 626. 

36. U.S.—Metropolitan Casualty Ins. 
Co. of New York v. Brownell, Ind., 
65 S.Ct. 638, 294 U.S. 638, 79 L.Ed. 
1070, rehearing denied 65 S.Ct. 
647, 295 U.S. 767, 79 L.Ed. 1708. 

Invalidating limitation period In pol- 
Icles 

(1) A statute, invalidating provi¬ 
sions In foreign insurance compa¬ 
nies' policies limiting period for 
suits thereon to less than three 
years is not void as denying equal 
protection of laws to foreign casual¬ 
ty insurance company executing in¬ 
demnity bond providing that no pro¬ 
ceedings on claims thereon should 
be brought over fifteen months after 
presentation of claim; and the ques¬ 
tion of the validity of such a stat¬ 
ute is not affected by the legislature’s 
extension of same prohibition to 
both domestic and foreign life in¬ 
surance companies, 

U.S.—Metropolitan Casualty Ins. Co. 
of New York v. Brownell, supra. 

(2) The same rule applies as to a 
foreign surety company executing 
surety bond providing that no pro¬ 
ceedings for recovery thereunder 
should be brought unless begun 
within twelve months after discov¬ 
ery of act or omission of principal 
giving rise to claim. 

Ind.—Meyer v. Building & Realty 
Service Co., Ind., 196 N.E, 250. 

37. La.—Metropolitan Life Ins. Co. 
V. Morris, 169 So. 388, 181 La. 277. 

ProvisiozLS held not violative of 
equal protection clause 
(1) Extending time for redemption 
from mortgage foreclosure. 

U.S.—Home Building & Loan Ass'n 
V. Blaisdell, Minn., 54 S.Ct. 231, 290 
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A provision fixing a shorter period of limitation 
for negligence actions against municipalities than 
for similar actions against others is valid.37.5 ^ 
state violates the equal protection clause where 
it prescribes a shorter period of limitations for 
rights arising under federal law than for similar 
rights under state law. ^ ^*10 

Where the lapse of time has not invested a party 
with title to real or personal property, the state may 
repeal or extend a statute of limitations without 
violating the Fourteenth Amendment, even after 
the right of action has been barred, and restore to 
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plaintiff his remedy, and divest defendant of the 
statutory bar.^'^-^s However, it has been held that 
statute is invalid, as a denial of equal protection, 
which attempts to revive a claim which has already 
been barred,38 or attempts to divide barred obliga¬ 
tions, executed subsequent to a given date, into two 
classes, relating to the time the claims were barred 
and a provision suspending the running of limita¬ 
tions as to a person out of the state is invalid as a 
denial of equal protection, as to a foreign corpora¬ 
tion which has an appointed representative in the 
state for the service of process."*® A party is not 


U.S. 398, 78 Ii.Ed. 413, 88 A.L.R. 
1481. 

Iowa.—^Des Moines Joint Stock Land 
Bank of Des Moines v. Nordholm, 
253 KW. 701, 217 Iowa 1319. 

(2) Postponing for two years en¬ 
forcement of mortgage judgment. 
Iowa.—Berg v. Berg, 264 N.W. 821, 

221 Iowa 326. 

(3) Postponing of foreclosure sale 
beyond due date of mortgage debt, 
in view of economic emergency. 

La.—^Metropolitan Life Ins. Co. v. 

Morris, 159 So. 388, 181 La. 277. 

Begtilating rents and suspending 
remedies 

<1) A statute regulating rents 
and, a public emergency existing, 
suspending the remedies for the re¬ 
covery of possession of leased dwell¬ 
ings, in certain cities and localities, j 
does not deny the equal protection of ' 
the laws to landlords renting dwell¬ 
ing houses or to tenants out of pos¬ 
session or unable to pay any rental 
whatever, as the distinction between 
the classes is real and rests on a 
substantial basis. 

KT.—People ex rel. Durham Realty 
Corporation v. La Fetra, 130 N.E. 
601, 230 N.Y. 429, 16 AL.R. 152— 
People ex rel. Brixton Operating 
Corporation v. La Fetra, 130 N.E. 
601, 230 N.Y. 429, 16 AL.R. 152, 
error dismissed 42 S.Ct 47, 267 
U.S. 665, 66 L.Ed. 424. 

(2) Such a statute is not discrim¬ 
inatory, in respect of the cities af¬ 
fected, or because of the exclusion 
of building occupied for business 
purposes, hotel property, buildings In 
course of erection, etc., in view of 
the fact that the evil to be met was 
the pressing want of shelter in cer¬ 
tain crowded centers, and in view of 
the unknown cost of completing 
buildings in course of erecti45n and 
the need to encourage such struc¬ 
tures. 

N.Y.—Marcus Brown Holding Co. v. 
Feldman, N.Y., 41 S.Ct 466, 266 
U.S. 170, 65 L.Ed. 877. 

(3) A statute, however, prohibit¬ 
ing recovery of possession of leased 
real estate during the war, so long 


as the tenant continues to pay the 
rent at the agreed rate, has been held 
unconstitutional, as being discrimi¬ 
natory between owners of property 
under lease at the date of the stat¬ 
ute and other owners. 

D.C.—Groot V. Reilly, 266 F. 1008, 49 
App.D.C. 388. error dismissed 41 S. 
Ct 61, 254 U.S. 661, 65 L.Ed. 463— 
Willson V. McDonnell, 265 P. 432, 
49 App.D.C. 280. 

37.5 U.S.—Wilson & Co. v. City of 
Jacksonville, C.A.Pla., 170 P.2d 876. 
Municipal utility 

Statute prescribing short period 
of limitations for action against any 
city or village as applied to opera¬ 
tion by city of motor bus allegedly 
causing injury to passenger does 
not unconstitutionally discriminate 
against private corporations and in¬ 
dividuals similarly engaged. 

Fla.—Coleman v. City of St. Peters¬ 
burg, 62 So.2d 409. 

Infant 

The statute limiting to one year 
from the accident the period in which 
court can exercise its discretion in 
permitting service of late notice of 
infant’s claim against municipality 
is not unconstitutional as denying 
infant under age 14 equal protection 
of laws in that such infant cannot 
sue directly or initiate proceedings 
for appointment of guardian ad lit¬ 
em. 

N.Y,—^Brown v. Board of Trustees of 
Town of Hamptonburg, School 
Dist No. 4, 104 N.E.2d 866, 303 
N.Y, 484, 34 A.L.R.2d 720. 

37.10 U.S.—^Republic Pictures Corp. 
V. Kappler, C.C.A.Iowa, 151 P.2d 
643, 162 AL.R. 228, affirmed 66 
S.Ct 523, 327 U.S. 757, 90 L.Ed. 
991, rehearing denied 66 S.Ct. 804, 
327 U.S. 817, 90 L.Ed. 1040. 

Davis V. Rockton & R. R. R,, 
D.C.S.C., 65 P.Supp. 67. 

Fair Xtabor Standards Act 

(1) The Alabama one year limita¬ 
tion statute on wage claims under 
Fair Labor Standards Act “and all 
other similar acts” discriminated 
against Pair Labor Standards Act 
and rights arising thereunder in vio- 
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lation of the supremacy clause, and 
denied equal protection of law to 
wage earners making claims under 
Fair Labor Standards Act, where 
there was no similar act in Ala¬ 
bama, 

U.S.—Caldwell v. Alabama Dry Dock 
& Shipbuilding Co., C.C.A.Ala., 161 
P.2d 83, certiorari denied 68 S.Ct. 
69, 332 U.S. 759, 92 L.Ed. 345, and 
Alabama Dry Dock & Shipbuilding 
Co. V. Andrews, 68 S.Ct. 60, 332 

U. S. 759, 92 L.Ed. 345. 

(2) The Maryland statute provid¬ 
ing that all actions under Fair La¬ 
bor Standards Act shall be brought 
within three years after accrual, pro¬ 
vided that causes of action accruing 
more than two years before June 1, 
1945, shall be sued on within one 
year thereafter unless Pair Labor 
Standards Act shall otherwise pro- 
I vide, is not unconstitutional as de¬ 
nying employee equal protection of 
the law. 

U.S.—Swick V. Glenn L. Martin Co., 
C.C.A.Md., 160 F.2d 483, certiorari 
denied 68 S.Ct 85, 332 U.S. 772, 
92 L.Ed. 357, 

37.15 U.S.—Chase Securities Corp. 

V. Donaldson, Minn,, 65 S.Ct 1137, 
326 U.S. 304, 89 L.Ed. 1628, re¬ 
hearing denied 65 S.Ct. 1561, 325 

U. S, 896, 89 L.Ed. 2006—Campbell 

V. Holt, Tex., 6 S.Ct 209, 115 U.S. 
620, 29 L.Ed. 483. 

Steingut v. Guaranty Trust Co. 
of N. Y., D.C.N.Y., 58 F.Supp. 623, 
affirmed, C.C.A, 161 P.2d 671, modi¬ 
fied on other grounds 60 P.Supp. 
103. 

The running of the statute against 
a claim in personam does not create 
a vested right to immunity that 
cannot be taken away by statute. 
Mass.—Mulligan v. Hilton, 24 N.E. 
2d 676, 305 Mass. 6, 133 AL.R. 376. 

38. N.Y.—^Decker v. Pouvailsmith 
Corporation, 168 N.E. 442, 252 N.Y. 
1 . 

39. Tex.—Cathey v. Weaver, 242 S. 

W. 447, 112 Tex. 515. 

40. U.S.—^Zalatuka v. Metropolitan 
Life Ins. Co., D.C.Wis., 14 P.Supp. 
440, affirmed, C.C.A., 90 P.2d 230. 
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denied equal protection of the laws by the fact that 
he is deprived of certain rights by the application 
of the equitable principle of laches.^^ 

§ 561, - Defenses 

Equal protection of the laws implies that ail iitigants 
similarly situated may set up matters of defense under 
like conditions and with like protection. 

Equal protection of the laws, in its constitutional 
sense, implies that all litigants similarly situated 
may set up matters of defense tmder like condi¬ 
tions and with like protection and without discrim¬ 
ination, by the state, by either legislative or judi¬ 
cial action.^2 ^ state may not abolish an existing 
defense to a cause of action which has already ac¬ 
crued,^3 but may, as to causes of action thereafter 
accruing, deny certain defenses to certain persons 
while permitting them to others differently situ- 
ated.^^ 


§ 562. - Procedure 

a. In general 

b. Venue 

c. Jury 

d. Evidence 

e. Judgment 

a. In General 

The guaranty of equal protection of the law$ Is not 
violated by a statute, or order or rule of court, which 
prescribes methods or rules of procedure in particular 
classes of cases, unless it discriminates between persons 
similarly situated. 

The equal protection clause does not exact uni¬ 
formity of procedure,45 and, if the procedure pre¬ 
scribed affects alike all similarly situated, a stat¬ 
ute is not in violation of such clause which clas¬ 
sifies litigation and prescribes certain methods or 
rules of procedure for certain classes of cases, 
and other methods or rules of procedure for other 
classes of cases.^^ The legislature may, without 


41. Ala.—Laird v. Tully, 125 So. 
392, 220 AJa. 380, certiorari denied 
50 S.Ct 460, 281 U.S. 761, 74 L.Ed. 
1170. 

Title of reversioner 

A decision holding that the title of 
reversioners was destroyed by fail¬ 
ure to bring an action within the 
prescriptive period, but during the 
life of the owner of the particular 
estate, against the owner of the 
equitable title, which title was se¬ 
cured in an action to which they 
were not parties, did not deprive re¬ 
versioners of equal protection of the 
law. 

Ala.—^Laird v. Tully, 125 So. 392, 220 
Ala. 380, certiorari denied 50 S.Ct. 
460, 281 U.S. 761, 74 L.Ed. 1170— 
Huey V. Brock, 32 So. 904, 207 Ala. 
175, certiorari denied 42 S.Ct. 585, 
259 U.S. 581, 61 L.Ed. 1074. 

42. Mass.—Universal Adjustment 

Corporation v. Midland Bank, Lim¬ 
ited, of London, England, 184 N.E. 
152, 281 Mass. 303, 87 A.L.R. 1407 
—^Arizona Commercial Mining Co. 
V. Iron Cap Copper Co., 128 N.E. 
4, 236 Mass. 185. 

Defense provisions held not violative 
of equal protection clause 

(1) Denying right to set-off, coun¬ 
terclaim, or cross complaint in an 
unlawful detainer action. 

Cal.—Telegraph Ave. Corporation v. 
Raentsch, 269 P. 1109, 206 Cal. 93, 
61 A.L.R, 366. 

(2) Limiting sureties to such de¬ 
fenses as principal could make in an 
action on the bond. 

Tex.—^Wright v. A. G. McAdams 
Lumber Co., Clv.App., 218 S.W. 
571, modified on other grounds, 
Com.App.. 234 S.W. 878. 

(3) Precluding person, sued by 
tLcting corporation on contract or 


for injury or wrong to its property 
or interests, from setting up want of 
legal organization of the corpora¬ 
tion as a defense. 

Ill.—First Title & Securities Co. of 
Bloomington, Ill. v. U. S. Gypsum 
Co., of Chicago, Ill., 233 N.W. 137, 
211 Iowa 1019, 73 A.L.R. 1196. 

(4) Providing for notice to the 
garnishee and full opportunity to 
appear and defend for judgment. 
Ga.—^Henderson v. Mutual Fertiliz¬ 
er Co., 104 S.E. 229, 150 Ga. 466. 
Defense provisions held violative of 
equal protection clause 

(1) Depriving a nonresident of 
the right to defend on equal terms 
with residents as respects measure 
of damages in similar causes of ac¬ 
tion in like circumstances. 

—State, for Use of Strepay, v. 
Cohen, 172 A. 274, 166 Md. 682, 94 
A.L.R, 427. 

(2) Governing pleading of exemp¬ 
tion from liability in action on in¬ 
surance contract as applying only to 
pleading of defendant in actions at 
law respecting insurance policies. 
Cal.—Coolidge v. Standard Accident 

Ins. Co., 300 P. 886, 114 Cal.App. 
716. 

43. Ark.—Cooper v. Freeman Lum¬ 
ber Co., 31 S.W. 981, 32 S.W. 494, 
61 Ark. 36. 

12 C.J. p 1184 note 61. 

44. Wis.—Borgnis v. Falk Co., 133 
N.W. 209. 147 Wis. 327, 37 L.R.A., 
N.S.. 489. 

45. U.S.—^Dohany v. Rogers, Mich., 
60 S.Ct. 299, 281 U.S. 362, 74 L.Ed. 
904, 68 A.L.R. 434. 

N.T.—Shielcrawt v. Moffett, 49 N.T. 
S.2d 64, affirmed 61 N.T.S.2d 188, 
268 App.Div. 362, reversed on oth¬ 
er grounds 61 N.B.2d 436, 294 N.T. 
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180, 159 A.L.R. 971, motion denied 
62 N.E.2d 392, 294 N.T. 840. 

46. U.S.—Dohany v. Rogers, Mich., 
60 S.Ct. 299, 281 U.S. 362, 74 L.Ed. 
904, 68 A.L.R. 434. 

Cal.—Melancon v. Superior Court In 
and For Los Angeles County, 268 
P.2d 1050, 42 Cal.2d 698. 

Fla.—State ex rel. Gore v. Chilling- 
worth, 171 So. 649, 126 Fla. 645— 
Goodrich v. Thompson, 118 So. 60, 
96 Fla. 327—Tibbetts v. Olson, 108 
So. 679, 91 Fla. 824. 

Ill.—^People ex rel. Rusch v. Mon- 
tesano, 12 N.E.2d 915, 293 IlLApp. 
630. 

Ky.—^Nashville, C. & St L. Ry. v. 
Byars, 67 S.W.2d 497, 252 Ky. ’sO?! 
certiorari denied 64 S.Ct 633, 282 
U.S. 629, 78 L.Ed. 1483. 

La.—Sealy v. Dussel, 102 So. 681 
I 157 La. 486. 

Mich.—Ex parte Merrill, 167 N.W. 30, 
200 Mich. 244. 

Wis.—Brust V. First Nat Bank, 198 
N.W. 749, 184 Wis. 15. 

12 C.J. p 1184 note 63. 

Corpus Juris has been cited for the 
proposition that the rules of pro¬ 
cedure to be observed by a litigant 
are proper subjects of legislative 
regulation and control so long as 
the rules provided are adequate and 
reasonable. 

Mont—Merhar v. Powers, 286 P. 1076, 
1077, 73 Mont 461. 

Procedural provisions held not viola¬ 
tive of equal protection clause 

(1) Granting court power to direct 
injured party to submit to X-ray 
radiograph. 

N.J.—Golden v. Public Service Co¬ 
ordinated Transport, 167 A. 651, 9 
N.J.Misc. 1337. 

(2) Limiting delay for answering 
in city court after citation. 
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violating the equal protection clause, require^^ or refusal of the court to consider an appeal from a 
dispense with^^ certain allegations in the pleadings judgment unless appellant complies with an order 
in certain classes of cases, and prescribe the meth- issued in supplementary proceedings for the collec- 
od of procedure as to the issuance and service of tion of the judgment has been held not to be a denial 
process^^ or as to matters of appeal or review in of equal protection of the laws.^o.io 
certain cases.^o One taking a timely appeal is en¬ 
titled to perfect it, and the suppression of such right A statute, however, is invalid which prescribes 
is a denial of equal protection of the laws.50.5 Xhe a rule of procedure that operates as an arbitrary 


La.—^Automobile Sec. Corporation v. 
Burke, 120 So. 895, 10 La.App. 307. 

(3) Prohibiting: grrant of new trial 
for smallness of damages in action 
in which damages awarded equal ac¬ 
tual pecuniary injury sustained. 

Ky.—Gorrell, Barrow & Kirkpatrick 

V. South's Adm'r, 83 S.W.2d 618, 260 
Ky. 28. 

(4) Requiring publication of le¬ 
gal notices in newspapers establish¬ 
ed for one year. 

Wyo.—In re Gillette Dally Journal, 
11 P.2d 265, 44 Wyo. 226, opinion 
supplemented 17 P.2d 665, 46 Wyo. 
173. 

(6) Validating notice filed with 
city concerning Injuries sustained by 
pedestrian on city sidewalk. 

Conn.—Sanger v. City of Bridgeport, 
198 A. 746, 124 Conn. 183, 116 A.L. 
R. 1031. 

Abuse of rights 

Any court order intended to check 
any abuse of rights guaranteed by 
state constitutional provisions au¬ 
thorizing a person to defend or prose¬ 
cute by himself or counsel any civil 
cause to which he is a party, and 
guaranteeing to every person a rem¬ 
edy by due process for any injury 
done him or his property, offends 
against no provision of state consti¬ 
tution nor those of federal constitu¬ 
tional amendment guaranteeing 
"equal protection of the laws.” 

Ala.—Ex parte Wetzel, 8 So.2d 824, 
243 Ala. 130. 

Exception of deportation from Ad- 
mlnistratlve Procedure Act 

Statute exempting deportation 
hearings from operation of procedure 
requirements of Administrative Pro¬ 
cedure Act was not subject to claim¬ 
ed infirmities of discriminating un¬ 
constitutionally and of denying equal 
protection of laws. 

U.S.—^U. S. ex rel. Lombardo v. 
Bramblett, D.C.Ohio, 114 P.Supp. 
183. . 

Discovery 

Rule of court authorizing a pre¬ 
trial discovery procedure in civil ac¬ 
tions is not unconstitutional, as vio¬ 
lative of the equal protection provi¬ 
sion of the Fourteenth Amendment 
of the federal Constitution. 

Mich.—Tomlinson v. Tomlinson, 61 
N.W.2d 102, 338 Mich. 274. 

47. Ind.—Cleveland, etc., R. Co. v. 
Blind, 105 N.E. 483. 182 Ind. 398. 

16A C. J.S.—33 


Dismissal of complaint without 
hearing evidence is not a denial of 
equal protection of the laws. 

Ga.—Stewart v. Peerless Emrniture 
Co., 28 S.E.2d 396, 70 Ga.App. 236. 

48. Ohio.—^Rowland v. Wolfe Bros. 
Shoe Co., 5 Ohio N.P.,N’.S., 170. 

Vt.—^Hersey v. Northern Assur. Co., 
66 A. 95. 75 Vt 441. 

49. N.Y.—^Rochester Exposition 
Ass'n V. Bogorad, 267 N.Y.S. 723, 
149 Misc. 200. 

N.C.—Yarborough v. North Carolina 
Park Commission, 145 S.E. 563, 

196 N.C. 284. 

12 C.J. p 1184 note 63 W (1). 
Service of process on nonresidents 
see supra § 559. 

Service by publication on corporation 
Fla.—Smetal Corporation v. West 
Lake Inv. Co., 172 So. 58, 126 Fla. 
595—State ex rel. Woods-Young v. 
Tedder, 138 So. 643, 103 Fla, 1083, 
certiorari denied State of Florida 
ex rel. Woods-Young Co. v. Tedder, 
52 S.Ct 458, 285 IT.S. 557, 76 L.Ed. 
946. 

Service on oficers of unincorporated 
association 

U.S.—Bobe V. Lloyds, C.C.A.N.Y., 10 
P.2d 730, certiorari denied Lloyds 
V. Bobe, 46 S.Ct 472, 270 U.S. 663, 
70 L.Ed. 778. 

Service on unincorporated associa- 
tions 

Ala—^Ex parte Milner, 35 So.2d 169, 
250 Ala 511. 

50. Cal.—^Moye v. National Surety 
Co., 280 P. 982, 208 Cal. 279. 

Idaho.—Doolittle v. Eckeit, 24 P.2d 
36, 63 Idaho 384. 

Ill.—^McGinnis v. McGinnis, 124 N.E. 
562, 289 Ill. 608. 

Ky.—Louisville Bar Ass'n ex rel. 
Drane v. Yonts, 109 S.W.2d 1186, 
270 Ky. 503. 

La.—^Wall V. Close, 10 So.2d 779, 201 
La. 986. 

Miss.—^Worley v. Pappas, 135 So. 348, 
161 Miss. 330, followed in Hawkins 
V. Y. W. C. A., Inc., 135 So. 496. 
N.J.—J. W. Ferguson Co. v. Seaman, 

197 A. 245, 119 N.J.Law 575. 

Ohio.—Boak v. Public Utilities Com¬ 
mission, 59 N.B.2d 602, 144 Ohio St 
427. 

Wilms V. Klein, App., 49 N.E,2d 
76. 

S.C.—City of Spartanburg v. Cudd, 
128 S.E. 360, 132 S.C. 264. 
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Tenn.—Cook v. Guill, 128 S.W.2d 345, 
174 Tenn, 587. 

12 C.J. p 1182 note 27 [c], p 1184 
note 63 [b], [c]. 

Provisions for appeal held not vio¬ 
lative of eq.ual protection guar¬ 
anty 

(1) Authorizing an appeal by ei¬ 
ther party from a judgment for over 
a specified amount in forcible detain¬ 
er. 

Tex.—Beacon Lumber Co. v. Brown, 
Com.App., 14 S.W.2d 1022. 

(2) Granting appeal to defendant 
from judgment of justice, sitting as 
a small claims court, and denying 
right to plaintiff. 

Cal.—Superior Wheeler Cake Corpo¬ 
ration V. Superior Court of Califor¬ 
nia in and for LOs Angeles County, 
264 P. 488, 203 Cal. 384. 

(3) Giving thirty days to perfect 
appeal from industrial commission's 
denial of rehearing. 

Or.—Sevich v. State Industrial Ac¬ 
cident Commission, 20 P.2d 1085, 
142 Or. 563. 

(4) Taking away right to appeal 
from judgment dissolving corpora¬ 
tion. 

Mo.—^Newell v. Wagner Electric Mfg. 
Co., 4 S.W.2d 1072, 318 Mo. 1031 
—^Dorris Motor Car Co. v. Colburn, 
270 S.W. 339, 307 Mo. 137. 

(5) The denial of appeal from or¬ 
der granting new trial in absence of 
an abuse of discretion is no denial of 
the “equal protection of the law” 
merely because an appeal exists from 
an order denying judgment notwith¬ 
standing the verdict, since the fac¬ 
tual basis for “reciprocal remedies” 
based on “reciprocal rights” does not 
exist. 

Ohio.—Wilms v. Klein, App., 49 N.E. 
2d 76. 

50A Cal.—Agnew v. Superior Court 
in and for Los Angeles County, 267 
P.2d 661, 118 Cal.App.2d 230. 
Ezpiratlosi of corporate charter 
Denial of corporation’s right to 
review judgment against it on writ 
of error because of expiration of its 
charter before entry of judgment 
would be erroneous as denial of equal 
protection of laws. 

Colo.—^Bankers Trust Co. v. Hall, 183 
P.2d 986, 116 Colo. 666. 

50.10 U.S.—^National Union of Ma¬ 
rine Cooks and Stewards v. Arnold, 
Wash., 75 S.Ct 92. 348 U.S. 37. 99 
L.Ed. 46. 
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and unjust discrimination between persons wh6 are 
similarly situated,siich as an act which allows 
an appeal in civil cases to one party without allow¬ 
ing it on equal terms td the other party.^^ It has 
been held to be in violation of the guaranty of equal 
protection of the laws to hold one in contempt for 
violating an order which has not been entered of 

record.S2.5 

The equal protection 'guaranty is not violated by 
action of the court, .in accordance with its general 
rules, in refusing permission to file an amended 
pleading;53' or'in giving or refusing instructions,^^ 
or in giving or refusing a continuance,54.6 and the 
fact that an appellant is allowed to perfect an ap¬ 
peal, although he has not taken the steps necessary 
to perfect a record in which could be included the 
testimony taken below, is not a denial of equal pro¬ 
tection of the law to such appellant.55 

b. Venue 

Equal protection of the laws is not denied by statutes 


regulating the venue of particular actions, unless they 
discriminate between persons similarly situated. 

The legislature has the power to subject different 
classes of persons or corporations to different rules 
as to the venue of actions against them where the 
classification is reasonable and not arbitrary 50 
but a state in prescribing regulations relating to the 
venue of actions must keep within the limitations 
prescribed by the equal protection clause of the 
federal or state constitution.®^ This clause does not 
require that the privilege of localizing actions shall 
be conferred alike on resident and nonresident de- 
fendants.®*^ A statute does not deny the equal pro¬ 
tection of the laws which authorizes a transitory 
action of. a particular character to be brought in the 
county- in which plaintiff resides,®8 or fixes the 
venue of actions against corporations of a particular 
character at the place where the cause of action, 
or some part thereof, arose,or prescribes such a 
rule of venue for corporations different from that 
prescribed for natural persons®® unless the provi¬ 
sion does injustice to corporations generally as a 


51. TJ.S.—San Francisco Bd. of Ed¬ 
ucation V. Alliance Assur. Co,, C. 
C.A.Cal., 159 P. 994. 

Pla.—G-oodrich v ., Thompson, 118 So. 
60, 96 Pla. 327—Tibbetts v. Olsop, 
108 So. 679, 91 Pla. 824. 


52. Ill.—^Punkhouser v. Randolph, 
122 N.E. 144, 287 Ill. 94. 

Ohio.—Corpus Juris Seoundum cited 
in Maynard v. B. F. Goodrich Co., 
66 N.E.2d’ 195, 198, 144 Ohio St. 22. 

Wis.-T-State v. 'Wisconsin-Minnesota 
Light & Power Co., 162 N’.W. 433, 
165 Wis, 430. 

12 C.J. p 1185 note 69, 

52.5 Ill.—People v. Wilcox, 125 N.E. 
2d 453, 5 II1.2d 222. 


53. XJ.S.«—Eouisville, etc., R. Co. v. 
Higdon, Ky., 34 S.Ct. 948, 234 U. 
S. 592, 58 L.Ed, 1484. 


64. Miss.—^Mississippi Cent. R. Co. 
V. Smith, 164 So. 633, modified on 
other grounds 169 So. 562, and ap¬ 
peal dismissed 65 S.Ct. 830, 295 
tr.S. 718, 79 L.Ed. 1673. 


Pallure to give instruction 

An error of the court in failing* to 
give an instruction to which a par¬ 
ty is entitled does hot constitute a 
violation of' the equal protection 
guaranty. 


U.S.-^Fackus V. Port St. Union Depol 
Co., Mich., 18 S-pt. 446, 169 U.S, 
567, 42, L.Ed. 853. 


64.5 U.X—536 Broad Street v. Valeo 
Mortg. Go., 34 A.2d 801, 134 N.J.Eq. 
224. 


65. Mich,—^Union Trust, Co., v. 

Marsh, 231 N.W. 76, 250 Mich. 5‘56.' 

6^50 jS.C.:—^Windham v. Pace, .6 S.E 
,^^d^2,70,t '192 S,C. .271. 

50. U.S.—Power Mfg. Co. V. Saun¬ 


ders, Ark., 47 S.Ct. 678, 274 U.S. 
490, 71 L.Ed. 1165. 

Panzram v. O’Donnell, D.CMinn., 
48 P.Supp. 74. 

Ky.—^Henry Fisher Packing Co. v. 

Mattox, 90 S.W.2d 70, 262 Ky. 318. 
Wis.—State ex rel. Saylesville Cheese 
Mfg. Co. V. Zimmerman, 265 N.W. 
856, 220 Wis. 682, appeal dismissed 
State of Wisconsin ex rel. Sayles¬ 
ville Cheese Mfg, Co. v. Zimmer¬ 
man, 57 ^.Ct 18, 299 U.S. 504, 81 
L.Ed. 374. 


Venue provisions held not violation 
of equal protection guaranty 
(1) Authorizing suit against public 
utility corporation in any county 
wherein corporation had any part of 
its line. 

Miss,—Mississippi Power & Light 
Co. V. Lowe, 175 So. 196, 17'9 Miss. 
377, dismissed 58 S.Ct. 123, 302 U 
S. 644, 82 H.Bd, 501. 

Neb.—Schwarting v, Ogram, 242 N. 
W. 273, 123 Neb. 76, 81 A.L.R. 769. 


• - ---a.-o J. At, ux iitni 

from county to prosecute ejectme 
action in adjoining county on groui 
former county was ^stopped to a 
sert governmental jurisdiction. 

Mo.—Randolph v. Pricke, 35 S.W.J 
912, 327 Mo. 130, certiorari denii 
61 S.Ct 365, 283 U.S. 833, 75 L.B 
1445. 


57. U.S.—Moore v. Payne, D.C.Lia., 
35 P.2d 232. 


Ala.— J efCerson County, Sav. Bank v. 

Garland,. 71 So. 126, . 195 Ala. 279. 
Discrimination as between residents 
and nonresidents in venue statutes 
geherally see supra § 559. 
Attachment against railroad 
Statute authorizing ^ attachment 
suit against nonresident railroad do- 


su 


ing business in county where neces¬ 
sary defendant may be found but 
where nonresident has no line of 
railroad or agent does not deprive 
nonresident of equal protection of 
law. 

Miss.—Clark v. Louisville & N. R. 
Co., 130 So. 303* 158 Miss. 287. 

58. Ohio.—Allen v. Smith, 95 N.E. 
829, 84 Ohio St. 283, Ann.Cas.lOlSC 


59. Ga.—Central Georgia Power Co. 
V. Stubbs, $0 S.E. 686, 141 Ga. 172. 

Ill.—Mapes V. Hulcher, 2 N.E.2d 63, 
363 Ill. 227. 

Okl.—Tulsa Tribune Co. v. Dixon, 17 
P.2d 470, 161 Okl. 196—Owens v. 
Clark, 6 P.2d 755, 154 Okl. 108. 

60. Ala.—Home Protection of North 
Ala. Y. Richards & Sons, 74 Ala. 
466. 

Miss.—Morrimac Veneer Co. v. Mc- 
Oalip, 92 So. 817, 129 Miss. 671. 

County other than principal place of 
' business 

A provision allowing a personal 
action against a domestic corpora¬ 
tion to be tried in a county court 
other than that in which the cor¬ 
poration htts its principal place of 
business, where the county in which 
suit is begun is that In whjqh the - 
contract is to be performed, does not 
violate the Fourteenth Amendment 
by denying to private^ corporations 
the right conferred by statute tq res¬ 
idents of the state to have personal 
actions tried in the county of their 
residence. 

Cal.—Raphael v. People's Bank of 
Benicia, 187 P. 63,’ 46 Cal.App. 115. 
Xu Texas ‘ 

(1) Rev.Stl925. art 1995 subd 2'3, 
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class,61 or which prescribes particular regulations 
as to venue applicable to corporations generally®^ 
or as against foreign corporations,63 or as against 
motor carriers, 63.5 ©j. allows an insurance corpo¬ 
ration to be sued where it had an office when the 
policy was issued,64 or which requires a defendant, 
who has waived questions of venue by answering, 
to proceed to trial.65 

A statute, however, has been held invalid as a 
denial of equal protection of the laws which au¬ 
thorizes a suit for libel to be brought in the plain¬ 
tiff's discretion in any county in which the libel 
has been circulated6® or which provides that such 
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a suit against a corporation may be brought in any 
county in which plaintiff resides, although individual 
libelers may be sued only in county in which they 
are found,6 7 or which gives plaintiff an election, 
in an action against a nonresident, to institute an 
action in the county of plaintiff's residence or 
in the county in which the injury occurred, where 
actions against residents must be brought in the 
county where defendant resides or the injury oc¬ 
curred. 6 3 

A statute providing for a change of venue is 
not violative of the equal protection clause if it 
affects alike all similarly situated.69 It has been 


providing: that private domestic cor¬ 
porations may be sued in any coun¬ 
ty in which the cause of action sued 
on, or .part thereof, arises, does not 
violate the equal protection guaran¬ 
ty, as imposing an arbitrary classifi¬ 
cation, although individuals may as¬ 
sert the privilege to be sued in the 
county of their residence. 

U.S.—Bain Peanut Co. v, Pinson, 
Tex., 61 S.Ct. 228, 282 U.S. 499, 75 
L.Ed. 482. 

Tex.—Southern Union Life Ins. Co. 
V. Pesek, Civ.App., 22 S.W.2d 1090, 
error dismissed. 

(2) Several earlier cases, however, 
held that this provision Involved dis¬ 
crimination between an individual 
citizen and a private corporate citi¬ 
zen, and was unconstitutional as de¬ 
priving a corporation of equal pro¬ 
tection of the laws as well as pro¬ 
tection of equal laws. 

Tex.—Houston Lighting & Power Co. 
V. Jenkins, Civ.App., 5 S,W.2d 1030 
—^Dublin Mill & Elevator Co. v. 
Cornelius, Civ.App., 6 S.W.2d 1027, 
error dismissed. 

61. U.S.—Bain Peanut Co. v. Pin¬ 

son, Tex., 61 S.Ct. 228, 282 U.S. 499, 
75 L.Ed. 482, appeal dismissed Bain 
Peanut Co. of Texas v. Pinson, 51 
S.Ct. 211, 282 U.S. 811, 75 L.Ed, 

726. 

62. U.S.—Bain Peanut Co. v. Pin¬ 
son, Tex., 61 S.Ct 228, 282 U.S. 

499, 75 L.Ed 482, appeal, dismissed 
Bain Peanut Co. of Texas v. Pin¬ 
son, 61 S.Ct 211, 282 U.S. 811, 

75 L.Ed. 726. 

Ala.—^Hatcher v. Southern Ry. Co., 
68 So. 55, 191 Ala. 634. 

Cal.—Lewis v. South Pacific Coast 
R. Co., 6 P. 79, 66 Cal. 209. 

Mo.—^Begley v. Mississippi Valley 
Trust Co., 252 S.W. 84. 

1? C.J. p 1185 notfe 72', ^ 

Where priaicipal office located 

Statute permitting,suit where prin¬ 
cipal office is locj^^ed does hot de¬ 
ny equal protection to 'corporation 
given two offices by its charter.- ' 

Tex.—Byrd-Cattle Co..y. Te?cas Vege¬ 
table Union, Civ.App., 22, S.W.2d 
920., ‘ , 


Parity of treatment 

Where foreign corporations under 
Oregon law receive parity of treat¬ 
ment with domestic corporations 
with respect to venue of transitory 
actions against them, the “equal 
protection of law“ clause of the 
Fourteenth Amendment is not vio¬ 
lated. 

Or.—State ex rel. Massachusetts 
Bonding & Ins. Co. v. Updegraft, 
141 P.2d 251, 172 Or. 246. 

63. Miss.—^Hercules Powder Co. v. 
Tyrone. 124 So, 74, 155 Miss. 75, 
suggestion of error overruled 124 
So. 475, 155 Miss. 75. 

Okl.—Wilson & Co. v. Hickey, 97 P. 
2d 664, 186 Okl. 324—Phillips Pe¬ 
troleum Co. V. Smith, 61 P.2d 184, 
177 Okl. 539, 107 A.L.R. 858. 

In any county 

(1) A statute authorizing an action 
in any county in which jurisdic- 

, tion of defendant can legally be ob¬ 
tained, on cause of action arising in 
another state, does not, as applied 
to action against foreign corpora¬ 
tion for breach of contract made and 
to be performed in the state, and 
wholly disconnected with its inter¬ 
state business, violate the equal pro¬ 
tection clause. 

U.S.—O'Brien v. Southern Bell Tele¬ 
phone & Telegraph Co., D.C.Ala., 
292 P. 379. 

(2) Statute permitting transitory 
action to be brought against foreign 
corporation in county in which there 
may be property of or debts owing 
corporation, or where corporation 
may be found, is not denial of equal 
protection of law. 

Okl.—^Phillips Petroleum Co. v. 
Smith, 61 P.2d 184, 177 Okl. 639, 
107 A.L.R.,,858. 

In. any county designated in com¬ 
plaint 

Cal.—Long V. General Petroleum 
Corporation of California, 64 P.2d 
1147, 11 Cal.App.2d 708.. 

Minn.—^Witort v. Chicago & N. * W. 
Ry. Co.. 226 N.'W.2d .934, 178 Minn. 
261. 

A statute is, unconstitutional as 
denying equal protection, which au¬ 
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thorizes an action against a foreign 
corporation, having an established 
right to do business in the state, in 
any county in the state, whether it 
does business, or is present, or has 
a representative in the county of suit 
or not, while suits against domestic 
corporations and individuals may be 
brought only in the counties where 
they are found, or do business, or 
have a representative. 

U-S.^Power Mfg. Co. v. ^ Saunders, 
Ark., 47 S.Ct. .678, 274 U.S. 490, 
71 L.Ed. 1165. 

63.5 S.C.—^Windham v. Pace, 6 S.E. 
2d 270. 192 S.C. 271. 

64. Ga.—Jefferson P. Ins. Co. v. 
Brackin, 79 S.E. 467, 140 Ga. 637. 

65. Or.—State v. Norton, 283 P. 12, 
131 Or. 362. 

66. Mo.—^Houston v. Pulitzer Pub. 
Co., 155 S.W. 1068, 249 Mo. 332. 

67. Mo.—McClung v. Pulitzer Pub. 
Co., 214 S.W. 193, 279 Mo. 370. 

68. Ky.—Henry Pisher Packing Co. 

' V. Mattox, 90 S.W.2d 70, 262 Ky. 

318, 

69. Miss.—^Pan-American Petroleum 
Corporation v. Pate, 126 So. 480, 
157 Miss. 822, suggestion of er¬ 
ror overruled 128 So. 870, 157 Miss. 
822. 

Wis.—^Brust V. First Nat. Bank, 198 
N.W. 749, 184 Wis. 15. 

As applicable to citizen, and not to 
corporation 

A statute providing for a change 
of venue to a resident citizen who is 
sued out of the county of his house¬ 
hold and residence, and denying such 
a change to a corporation, does not 
violate the equal protection clause, 
as it does not affect any vital right, 
and is a mere matter of practice for 
the convenience of natural persons 
who are householders and residents 
of the county. 

Miss.—Morrimac Veneer Co. v. Mc- 
Calip, 92 So. 817, 129 Miss. 671. 
Removal from state to federal court 
The Fourteenth* Amendment is 
broader than the provisions of the 
federal statute for the removal from 
a state. to a federal court of a suit 
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held that to avoid violation of the equal protection 
clause, a foreign Corporation must be accorded the 
same right as a domestic corporation to have the 
venue changed to a county wherein it has an office, 
resident agent, or place of business. 

c. Jury 

Unless there Is unreasonable discrimination, equal 
protection of the laws Is not denied by statutes and rul¬ 
ings of the court with respect to the right to a trial by 
Jury, the selection of the jury, and the respective prov¬ 
inces of the court and jury. 

Statutes relating to the right to a jury trial in 
particular actions,'^0 to the manner of selection of a 
jury,'^i and to the respective provinces of the court 
and jury,'^2 have been sustained as not denying 
the equal protection of the laws. The equal protec¬ 
tion guaranty has also been held not to be violated 
by statutes prescribing trial otherwise than by jury 
in quo warranto proceedings,*^3 certain actions 

at common law,*^^ in a penal action,*^5 or in a cer¬ 
tain city;*^® or by an order of court denying a jury 
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trial in a particular action in mandamus by a city 
to compel railroads to eliminate grade crossings 
an act requiring a party applying for a special jury 
to deposit the cost thereof an act requiring co¬ 
parties to join in challenges to jurors and an act 
providing that all questions of negligence shall be 
for the jury.S® 

d. Evidence 

Unless the rules are unreasonably discriminatory, the 
state through the legislature and the courts may estab- 
lish rules regulating presumptions, the burden of proof, 
and the admissibility of evidence. 

Generally speaking, it is within the power of a 
state, without denial of the equal protection of the 
laws, to regulate and determine, either through the 
legislature or through the courts, questions relating 
to the burden of proof®^ and the admissibility of 
evidence and it may authorize the introduction 
of certain evidence by one party without extending 
the same right to another party differently situ- 


ag’ainst a person denied a right se¬ 
cured by the law providing for equal 
civil rights of citizens. 

U.S.—^Ex parte Commonwealth of 
Virginia, 100 TJ.S. 313, 26 L.Ed. 
667. 

Ala.—Patterson v. State, 175 So. 371, 
234 Ala. 342, certiorari denied Pat¬ 
terson V. State of Alabama, 68 S. 
Ct. 121, 302 U.S. 733, 82 L.Ed. 567. 

69.5 Minn.—Smith v. Utah Home 
Fire Ins. Co., 47 3Sr.W.2d 785, 234 
Minn. 169. 

70. Ill.—People ex rel. Denny v. 
Traeger, 22 N.E.2d 679, 372 IlL 11, 

N.T.—^Kronowitz v. Schlansky, 282 
N.T.S. 564, 156 Misc. 717. 

Waiver of right 

An employer who appears before 
an Industrial board and does not ob¬ 
ject to its jurisdiction of a proceed¬ 
ing for compensation for injuries 
and has a hearing before that board 
and a review by the appellate court, 
waives the right of trial by jury and 
is not denied equal protection of the 
laws. 

Ind.—Grasselli Chemical Co. v. Si¬ 
mon, 166 N.E, 2, 201 Ind. 41. 

71. Ga,-^Watkins v. State, 33 S.E.2d 
325, 199 Ga. 81. 

Mich.—People v. Gardner, 100 N.W. 
126, 136 Mich. 693, aiRrmed 26 S. 
Ct. 106, 199 U.S. 325, 60 L.Ed. 212. 
Jury coiumissloners 
A statute creat^ing a board of ju:^ 
commissioners with power to select 
persons for service on juries Is not 
in violation of the equal protection 
^aranty. 

La.-^S^:ate v. Jackson, 77 So. 484, 142 
La. 636. 

Mich.—^People v. Gardner, 100 N.W. 


126, 136 Mich. 693, affirmed 26 S. 
Ct. 106, 199 U.S. 325, 50 L.Ed. 212. 

72. Ariz.—Salt River Valley Water 
Users’ Ass'n v. Berry; 250 P. 356, 
31 Ariz. 39. 

73. U.S.—Wilson v. North Carolina, 
N.C., 18 S.Ct. 435, 169 U.S. 686, 42 
L.Ed. 865. 

74. R.I.—Gunn v. Union R. Co., 62 
A. 118, 27 R.I. 320, 2 L.R.A.,N.S., 
362, reargument denied 63 A. 239, 
27 R.I, 432, 2 L.R.A.,N.S., 883. 

75. N.J.—^Heintze v. New Jersey 
State Board of Medical Examiners, 
153 A. 253, 107 N.J.Law 420, af¬ 
firmed 163 A. 892, 110 N.J.Law 24. 

76. U.S.—Chappell Chemical & Fer¬ 
tilizer Co. V. Sulphur Mines Co., of 

• Virginia, Md., 19 S.Ct. 268, 172 U.S, 
474, 43 L.Ed. 520. 

77. U.S.—Southern Ry. Co. v. City 
of Durham, N.e., 45 S.Ct. 61, 266 
U.S. 178, 69 L.Ed. 231. 

78. Mo.—Eckrich v. St. Louis Trans¬ 
it Co., 76 S,W. 755, 176 Mo. 621, 98 
Am.S.R. 517, 62 L.R.A. 911. 

79. Cal.—Muller v. Hale, 71 P. 81, 
138 Cal. 163. 

80. U.S.—Missouri Pac. R. Co. v. 
Castle, Neb., 172 F. 841, 97 C.C.A. 
124. 

81. Cal,—People v. Morrison, 13 P. 
2d 800, 125 Cal.App, 282, appeal 
dismissed Morrison v. People of 
State of California, 63 S.Ct. 401, 
288 U.S. 591, 77 L.Ed. 970. 

82. Ky.—Illinois Cent. R. Co. v. Pa¬ 
ducah Brewery Co., 163 S.W. 239 
157 Ky. 357. 

S.C.—Fidelity Bankers Trust Co. v. 
Little, 181 S.E. 913, 178 S.C. 133— 
Sirgany v. Equitable Life Assur. 

516 


Soc. of U. S., 175 S.E. 209, 173 S. 
C. 120. 

12 C.J. p 1185 note 83. 

Chemical analysis 
A statute making the official anal¬ 
ysis of fertilizer by a state chemist 
competent evidence on an issue in¬ 
volving the merits of the fertilizer 
does not deprive a seller of equal 
protection of the laws. 

I Fia.—Fleischer v. Vlrginia-Carolina 
I Chemical Co., 89 So. 401, 82 Fla, 
60. 

Ga.—Georgia Fertilizer Co. v. Walk¬ 
er, 156 S.E. 820, 171 Ga. 734. 

Disqualificatiou of children 
The Delinquent Child Act, If con¬ 
strued as disqualifying as witnesses 
children between ten and seventeen 
years of age because they cannot be 
punished for crime of perjury, would 
violate federal constitutional provi¬ 
sion forbidding state passing law 
denying equal protection of the laws. 
Tex.—Santillian v. State, 182 S.W.2d 
812. 147 Tex.Cr.R. 554, 159 A.L.R. 
1098. 

Brroneeus mllugs by court reject¬ 
ing and admitting evidence and deny¬ 
ing motion for subpoena duces tecum 
do not deprive complaining party of 
equal protection under law guaran¬ 
teed by federal and state constitu¬ 
tions. 

Ky.—O’Brien v. O'Brien, 172 S.W.2d 
696, 294 Ky. 793, certiorari denied 
64 S.Ct. 518, 321 U.S. 767, 88 L.Ed. 
1063, rehearing denied 64 S.Ct. 1062, 
322 U.S. 769, 88 L.Ed. 1594. 

Hearsay 

A provision in Workmen's Com¬ 
pensation Act that employee's decla¬ 
rations made within twelve hours 
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ated,*3 but a statute which permits a condemnee 
but not a condemnor to introduce certain evidence 
has been held invalid.83.5 The statutes may author¬ 
ize a party to cross-examine his own witness under 
certain circumstances,and may make proof of 
certain facts prima facie evidence of certain other 
facts as to which they bear a reasonable relation.^^ 
The sheriff's return of process may be made con¬ 
clusive of the facts stated therein,86 but a statute 
which makes the recitals in a tax deed conclusive of 
the facts stated therein is void as a violation of 
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the equal protection guaranty, as is also a statute 
which makes proof of certain facts conclusive of 
evidence of a certain other fact, and thereby denies 
a party the right to offer proof.^s The court's con¬ 
sideration of records in previous suits for the same 
relief by parties having the same interest as plain¬ 
tiff but in which plaintiff was not a party does not 
deny plaintiff equal protection of the law.^^ A party 
who has had his day in court and a trial according 
to the usual procedure is, not denied equal protec¬ 
tion of the laws by a verdict or finding against him 


after his injury in course of his em¬ 
ployment are admissible as compe¬ 
tent evidence is invalid as violating 
constitutional requirement that no 
person shall be deprived of equal pro¬ 
tection of the laws. 

Pa.—Rich Hill Coal Co. v. Bashore, 
7 A.2d 302, 334 Pa. 449. 

Ordering prodnctlon of letters 
In an action for damages for pro¬ 
curing a wrongful discharge and- for 
slander, an order requiring defend¬ 
ant to produce letters between him 
and plaintiff’s former employer Is 
not a denial of equal protection. 

Mo.—State ex rel. Chicago, R. I. & 
P. Ry. Co. V. Woods, 292 S.W. 1033, 
316 Mo. 1032. 

Privileged coxunmnlcatlon 
Under a statute making a physi¬ 
cian Incompetent to testify to facts 
which come to his knowledge by 
virtue of being employed by a pa¬ 
tient as a physician, the patient does 
not waive the privilege because he 
introduced as a witness in a per¬ 
sonal Injury suit another physician 
who testified for the patient as to 
the same facts, and such application 
of the statute does not deprive de¬ 
fendant of equal protection of the 
law. 

Miss.—Brookhaven Lumber & Mfg. 
Co. V. Adams, 97 So. 484, 132 Miss, 
689. 

Statement by injured person 

Statutory requirement that copy 
of written statement obtained from, 
and signed by, injured person must 
be given to him within thirty days 
after statement was procured as a 
prerequisite to admissibility thereof 
is not unconstitutional as imposing' 
an unreasonable, oppressive, or ar-^ 
bitrary r,equirement which denies 
equal protection of the law or gives 
to one party an unfair advantage 
over the other. 

Minn.—Teager v. Chapman, 45 N.W. 
2d 776, 233 Minn. 1, 22 A.L.R.2d 
1260. 

83. Mich.—^Mulhem v. Grove, 70 N. j 

W. 15, 111 Mich. 528. j 

83,5 Ga.—Georgia Power Co. v. 
Brooks, 62 S.E.2d 183, 207 Ga. 406. 

84. Mich.—Maki v. Mohawk Min. | 
/ Co., 142 N.W. 780, 176 Mich. 497. 

85. U.S.—^Electric Bond & Share Co. i 


V. Securities and Exchange Com¬ 
mission, C.C.A.N.Y., 92 F.2d 580, 
affirmed 58 S.Ct 678, 303 U.S. 419, 
82 L.Ed. 936. 115 A.L.R. 105. 

Virginia & West Virginia Coal 
Co. V. Charles, Va., 254 P. 379, 
165 C.C.A. 599, dismissed 40 S.Ct. 
345, 252 U.S. 569, 64 L.Ed. 720. 

Cal.—^People v. Fitzgerald, 58 P.2d 
718, 14 Cal.App.2d 180. certiorari 
denied Fitzgerald v. People of 
State of California, 57 S.Ct. 115, 
299 U.S. 693, 81 L.Ed. 437—People 
V. Morrison, 13 P.2d 800, 125 Cal. 
App. 282, appeal dismissed Morri¬ 
son V. People of State of Califor¬ 
nia, 53 S.Ct. 401, 288 U.S. 691, 77 
L.Ed. 970. 

Ohio.—^Bowland v, Wolfe Bros. Shoe 
Co., 5 Ohio N.P.,N.S., 170. 

Or.—Wyckoff v. Mutual Life Ins. Co. 
of New York, 147 P.2d 227, 173 Or. 
692. 

12 C.J. p 1185 note 86. 

Particular provisions held not viola- 
tlve of equal protection guaran- 
ty 

(1) Creating presumption of negli¬ 
gence against railroad company in 
case of injury to live stock and oth¬ 
er property, as not denying railroad 
equal protection of laws. 

U.S.—^Kirch v. Atlantic Coast Line 
R. Co„ C.C.A.Pla., 38 P.2d 963.- 
Ala.—^Atlantic Coast Line R. Co. v. 
Smith, App., 78 So.2d 663, certio¬ 
rari denied 78 So.2d 664, 262 Ala. 
345. 

Fla.—Seaboard Air Line Ry. Co. v. 
Watson, 137 So. 719, 103 Fla. 477, 
appeal dismissed 58 S.Ct. 32, 287 
U.S. 86, 77 L.Ed. 180, 86 A.L.R. 
174. 

(2) Creating rebuttable presump¬ 
tion that failure to give crossing sig¬ 
nals was proximate cause of cross¬ 
ing collision, as not depriving rail¬ 
road and its engineer of equal pro¬ 
tection of laws because presumption 
applies only to railroads. 

U.S.—^Atlantic Coast Line R. Co. v. 
Ford, S.O., 63 S.Ct. 249, 287 U.S. 
602, 77 LiEd. 457. 

(3) Giving purchaser of fertilizer, 
discovering fraud by adulteration or 
deficiencies of constituent elements, 
an action against manufacturer or 
vendor,, with right to use certificate 


of state chemist as prima facie evi¬ 
dence. 

Fla.—^Adams v. American Agricul¬ 
tural Chemical Co., 82 So. 850, 78 
Fla. 362. 

(4) Providing that a prima facie 
presumption arises that a convey¬ 
ance is made with intent to avoid 
escheat, where property is taken in 
name of a person other than an alien 
ineligible to citizenship, who fur¬ 
nished the consideration for the pur¬ 
chase. 

U.S.—Cockrill t. People of State of 
California, CaL, 45 4fi.Ct. 490, 268 
U.S. 258, 69 L.Ed. 944. 

As against railroads hut not other 
carriers 

Mere discrimination resulting from 
the application of the statutory pre¬ 
sumption of negligence against rail¬ 
road companies and the failure of 
the state to prescribe a like rule in 
similar actions against carriers by 
motor for hire or other litigants does 
not violate the equal protection 
clause. 

U.S.—Seaboard Air Line Ry. Co. v. 
Watson, Fla., 53 S.Ct. 32, 287 U.S. 

86. 77 L.Ed. 180, 86 A.L.R. 174. 
Via.—Loftin y. Crowley’s Inc., 8 So. 
2d 909, 150 Fla. 836. 142 .A.L.R. 
626, certiorari denied 63 S.Ct 60, 
317 U.S. 661, 87 L.Ed. 531. 

Fu'blio garage as nuisance 
Rule that public gurage is nui¬ 
sance per se in locality where It 
would be injurious to property is not 
unreasonable, arbitrary, oppressive, 
or unjustly discriminatory. 

Pa.—^Nesbit v. Riesenman, 148 A. 695, 
298 Pa. 475, certiorari denied 
Riesenman v. Nesbit, 60 S.Ct 408, 
281 U.S. 754, 74 L.Ed. 1164. 

86. Kan.—^Warren v. Wilner, 60 P. 
745, 61 Kan. 719. 

87. Ark.—Cairo, etc., R. Co. v. 
Parks, 32 Ark. 131. 

88. Ill.—‘Carolene Products Co. v. 
McLaughlin, 6 N.E.2d 447, 365 IIL 
62. 

89- U.S,—^Barnes v. Boyd, J).C.W. 
Va., 8 F.Supp. 584, affirmed, C.C.A.. 
73 F.2d 910, certiorari denied 55 
S.Ct 550, 294 U.S, 723. 79 LJSd. 
1254, rehearing denied 55 S.Ct. 647, 
295 U.S. 768, 79 L.Ed. 1708. 
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supported by suflicient evidence, although the evi¬ 
dence is conflicting and doubtful.^.® ^ 

e. Judgment 

If persons similarly situated are treated alike, the 
state, either through the legislature or through the action 
of the courts, may make regulations or rules relative to 
judicial judgments or decrees, without violating the equal 
protection guaranty. 

Subject to the limitation that persons similarly 
situated are affected alike, a state may, without 
violating the equal protection guaranty, make regu¬ 
lations or rules relative to judgments or decrees,®^ 
and the power of a court thereunder is subject to 


16A C.J. S. 

the limitation that a judicial decree or judgment 
rendered or ordered by it does not violate the equal 
protection guaranty but such guaranty does not 
oblige , a court to decide a case wrongly because 
merely ■ by inadvertence it has decided a similar 
case wrongly.93 The equal protection clause is not 
violated by a statute which prescribes the number 
of judges that must concur in an opinion as to a 
particular matter,94 authorizes the appellate court 
to fix the amount of the judgment if the verdict is 
excessive and affirm the judgment for such amount 
if plaintiff remits the excess,or provides for the 


90. Cal.—^West V. Great Western 
Power Co. of Cal., 97 P;2d 1014, 
36 CaLApp.2d 403. 

Idaho.—Idaho■ Gold Dredging Corpo¬ 
ration V. Boise Payette Lumber 
Co., 37 P.2d 407, 54 Idaho 765. 

91. Ga.—Gary v. Johnson, 82 S.E. 
2d 661, 210 Ga. 686. 

Mass.—Vallavanti v. Armour & Co., 
162 N.E. 689, 264 Mass. 337. 

As to failure to pay excess judg¬ 
ment for improvements 
A statute authorizing a defendant 
in an action for land who has olp- 
tained an excess judgment for im¬ 
provements after plaintiff’s failure 
to pay excess, to pay value of land 
without improvements, and take a 
conveyance thereof, does not violate 
the equal protection clause. 

Ga.—^Ayer v. iChapman, 95 S.E. 257, 
147 Ga. 715. 

Deficiency judgment on mortgage 
foreclosure 

(1) A statute limiting the amount 
of the deficiency judgment on fore¬ 
closure of a mortgage or deed of 
trust to the difference between the 
amount of the debt and the fair mar¬ 
ket value of the property was held 
valid. 

Cal.—Kirkpatrick v. Stelling, 98 P.2d 
566, 36 Cal.App.2d 658, appeal dis¬ 
missed 61 S.Ct. 29, 311 U.S. 607, 

. 86 L;Ed. 384, rehearing denied 61 
act. 130, 311 U.S. 726, 85 L.Ed. 473. 

(2) However, a statute requiring 
credit on deficiency judgment on 
foreclosure of difference between 
price of mortgaged property at fore¬ 
closure sale and its actual value, 
where mortgagor cftn. show property 
was sold at less than actual value, 
was held unconstitutional, as impair¬ 
ing equal protection of law. 

Tex.—Langever v. '’Miller,' Civ.App., 
73 S.W.2d 634, error refused 76 
S,W.2d 1026, 124 Tex. 80, 96 A.L.R. 
836. 

92. Kan.—Ely v. Wichita Natural 
Gas, Co., 165 P. 284, 100 .Kan. 441. 

Mo.--rSeigIe v. First Nat. Co„ 90 S. 
, W-M 776, 338 Mo. 417, 105. A:L.R. 
l,Sl- 7 rState ex rel. Schlueter .Mfg. 
Co. V. ^epk, $5 .S.W.2d. 1026, .337 


Mo. 839—Goodwin v. Missouri Pac. 

R. Co.. 72 S.W.2d'988, 335 Mo. 398. 
Pa.—Ladner v. Siegel, 148 A. 699, 

' 298 Pa. 487; 68 A.L.R. 1172. 

As dependent on facts 
Constitutionality of order author¬ 
izing litigant to take sample of ma¬ 
terials to be found upon premises of 
opposing litigant depends upon facts 
of each case. 

Mo.—State ex rel. Schlueter Mfg. Co. 

V. Beck, 85 S.W..2d 1026, 337 Mo. 

. 839. 

Decrees or judgments held not viola¬ 
tive of equal protection 

(1) Generally. 

Mich.—Forbes v. Ziegenhardt, 43 N. 

W. 2d 322, 328 Mich. 187. 

Mo.—Kay v.* Moniteau County, 134 

S. W.2d 81, 345 Mo. 526. 

(2) A quo warranto judgment oust¬ 
ing a city from de jure jurisdiction 
over an added area on ground that 
area was not covered by subject ex¬ 
pressed in title of act attempting 
to include area. 

Fia,—City of Winter Haven v. A. M. 
Klemm & Son, 181 So. 153, rehear¬ 
ing denied 182 So. 841. 

(3) Refusing truck owners an in¬ 
junction restraining highway offi¬ 
cials’ interfering with owners’ ship¬ 
ping loads exceeding statutory lim¬ 
it on ground that district judge in 
another county granted other ship¬ 
pers such injunction against same 
defendants. 

Tex.—Phares v. Emerson, Civ.App., 
64 S.W.2d 261. 

(4) Setting aside default judg¬ 
ments obtained against defendant 
without a showing that such judg¬ 
ments were without merit and 
wrongful. 

Ind.—Woodard v. Killenj 1,48 N.E. 
195, 196 Ind. 570. 

(5) Setting aside verdict as exces¬ 
sive. ^ 

Mo.~Jones V.' Pennsylvania R. Co., 
182 S.W.2d 157, 353 Moi 163. 

Dlsclosn2^e of trade secrets 

Order authorizing’ •’claimant in* 
compensation- case to 'take photo¬ 
graphs of paint shop wherein he al- 
, ^egedly. contracted bccupational dis-1 
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ease, and to take for chemical analy¬ 
sis three-ounce samples of certain 
paints and thinners used by him dur¬ 
ing period of employment, is not un¬ 
constitutional as compelling employ¬ 
er to disclose trade secrets, where 
employer did not allege that it had 
trade secrets, or that secret proc¬ 
esses were used in its paint shop. 

Mo.—State ex rel. Schlueter Mfg. 
Co. V. Beck, 85 S.W.2d 1026, 337 Mo. 
839. 

Refusal to transfer appeal 

That a division of the state su¬ 
preme court refused to transfer an 
appeal to be heard by that court en 
banc, as required by the law of that 
state when a federal question is in¬ 
volved, did not deny it the equal pro¬ 
tection of the laws. 

U.S.—^Wagner Electric Mfg. Co. v. 
Lyndon, Mo., 43 S.Ct. 589, 262 U.S. 
226, 67 L.Ed. 961. 

Contradictory judgments held to 
violate guarantee 

U.S.—Montgomery v. Elds on, D.C.Mo,, 
123 F.Supp. 292. 

93. La.—State v. Gowland, 179 So. 
41, 189 La. 80. 

94. U.S.—State of Ohio ex rel. Bry¬ 
ant V. Akron’ Metropolitan Park 
Dist. for Summit County, Ohio, 50 
S.Ct. 228, 281 U.S. 74, 74 L.Ed. 710, 
66 A.L,R. 1460. 

Irregularity In review 
Where, on defendant’s appeal In a 
case in the state court, review was 
given by four judges, a division of 
the supreme court of that state, and 
an opinion affirming the judgment 
was rendered by three of them, con¬ 
stituting the quorum, the mere fact 
that the fourth did not hear the 
oral argument, but wrote the opin¬ 
ion on the printed arguments, was 
at most an irregularity not affecting 
the vaplidity pf the Judgment, and 
was not a denial to defendant of 
equal protection, of the laws. 

U-S.—Wagner Electric Mfg. Co. v. 
Lyndon, Mo., 43 S.Ct. 589, 262 V.S. 

• 226, 67 L.Ed. 961. 

95. Ala.—^.^la|>ama Power , ,Co. y, 

. Talmadge^; 93, So. 548, 207 Ala. 86, ^ 
error dismissed 42 S,Ct 463, 259 U. ' 
' S. 575, m L.Ed. 1071. ’■ 
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addition of interest to a judgment against an em¬ 
ployer which is sustained on appeal, in an action 
under the Employers' Liability .Act,^^^ pj- which 
makes a judgment or decree binding, on defendant at 
an earlier date than on plaintiff.97 A failure to re¬ 
mand a cause for a new trial, on the issue of lia¬ 
bility as well as of damages, on holding the verdict 
excessive, is not a denial of equal protection, where 
there is ample evidence to support a finding ondia- 
bility, since the question of liability and of damages 
are two distinct issues, and besides, when the case; 
is remanded to be retried on the question of dam¬ 
ages, all issues having a bearing on the question 
are retried.A final judgment erroneously deny¬ 
ing the collection of a tax from a particular tax¬ 
payer cannot be set aside, when the validity of the 
tax is subsequently determined, on the theory that 
the judgment denies other taxpayers equal protec¬ 
tion of the laws.^^-5 A statute limiting recovery for 
libel by newspaper or slander by radio to special 
damages only unless a correction is requested and 
refused has been held valid.98.i0 

96. U.S.—Twohy Bros. Co. v. Ken¬ 
nedy, C.C.A.Ariz., 295 F. 462, error 
dismissed 44 S.Ct. 636, 265 U.S. 675, 

68 L.Ed. 1187. 

Ariz.—^Arizona Eastern R. Co. v. 

Head, 224 P. 1067, 26 Ariz. 269. 

97. Cal.—Huneke v. Huneke, 107 P. 

131, 12 Cal.App. 199. 

98. Miss.—^New Orleans <fe N. E. R. 

Co. V. Snelgrove, 115 So. 394, 148 
Miss. 890, certiorari -denied 48 S. 

Ct. 559, 277 U.S. 696, 72 L.Ed. 1006. 

98.5 Wash.—^Pacific Telephone & 

Telegraph Co. v. BCenneford, 92 P. 

2d 214, 199 Wash.'462, certiorari de¬ 
nied Henneford v. Pacific Tele¬ 
phone & Telegraph Co., 59 S.Ct 
483, 306 U.S. 637, 83 L.Ed. 1038. 

98.10 Cal.—Werner v. Southern Cal. 

Associated Newspapers, 216 P.2d 
825, 35 Cal.2d 121, 13 A.L.Rl2d 262. 

Fla.—^Ross .V. Gore; 48 So.2d 412. 

The enconragrement of dissemina¬ 
tion of news would be sufficient pur¬ 
pose to sustain under the equal pro¬ 
tection ‘ Clauses' the statute providing 
for recovery of special dafnages only 
for libel, in .newspaper or slider by 
radio unless correction is r^uested 
and refused. 

Cal.—^Werner v. Southern Cal. Asso¬ 
ciated l^ewspapers, 216 P.^d 825, 35 
Cal.2d 121, 13 A..L.R.2d ‘252. 

98.50 N.J.—Stfte v. W. U. Tel. Co., 

80 A.2d 342, 13 N.J.Super. 172: . 

Certainty 

(1) Criminal statujte lacking cer¬ 
tainty is invalid as violation oi equal 
prote'ctiofi of th^ laws. 

La.—State v. Vallery, 34 So.’2d 329, 

212 Lai 1095, 

<2) Statute held not so' uncertain 


§ 563. Crimes arid Criminal Pracedure 

a. Criminal liability 

b. Criminal procedure 

a. Orim i iial Liability 

Equal protection of the laws is not denied by a 
.statute or ordinance .creating and defining a criminal 
offense which operates without discrimination on all 
persons and classes of persons who are similarly situated. 

The requirements of equal protection of the laws 
are met if the statute creating and defining a 
criminal offense lays down a definite ascertainable 
standard of guilt, requires an accusation in due 
form, and operates without discrimination on all 
persons and classes of persons similarly sitq- 
ated.98.50 A state, as a part of its police power, may 
exercise a large measure of discretion, without vio¬ 
lating the equal -protection guaranty, in creating 
and defining criminal offenses, 9^ and may make 
classifications as to persons amenable, to punish¬ 
ment, as long as the classifications are reasonable 
and the legislation bears equally on all in the same 
clasSji and, where a reasonable classification is 

Cal.—^People v. Rhodes, 30 P.2d 1026, 
137 Cal.App. 385—People v. Bayne, 
28 P.2d 1068, 136 Cal.App. 341— 

. People V. Stratton, 28 P.2d 699, 136 
Cal.App. 210. 

(2) Making any lewd or lascivious 
act on or with a child under four¬ 
teen a felony, although other stat¬ 
utes relating to crimes against chil¬ 
dren make the condemned acts mis¬ 
demeanors only. 

Cal.—^People v. Camp, 183 P. 845, 42 
Cal.App. 411. 

(3) Making it a felony fraudulent¬ 
ly to sell or remove a part of a stock 
of trade of a value exceeding one 
hundred dollars while the fraudu¬ 
lent sale or renioval of other proper¬ 
ty is made a misdemeanor only. 

Cal.’—People v. Waller, 222 P. 171, 

64 Cal.App. 390. 

(4) Making it grand theft to steal 
bovine animals, and petty theft to 
steal other kinds of animals. 
Cal.-r-Peo^l^e v. Andrich, 26 P.2d 902, 

135 Cal.App. 274. 

Crimes mast be defined by compe¬ 
tent impartial anthority in order to 
afford equal protection of the laws. 
FIA.—S'tate ex rel. Lichtenstein v. 
Coleman, 183 So. 730, 134 Fla, 129. 

1. U.S.—State of Louisiana ex rel. 

, Francis v. Resweber, 67 S.Ct. 374, 

. 329 U.S. 459,. 9.1 L.Ed. 422, rehear¬ 
ing denied 67 S.Ct. 673, 330 U.S. 
853, -91 L.Ed. 1295. 

Hays V. U. S., C.aA.Okl., 112 P. 
2d 417. 

Ala.—Corpus' ^'ris Secnndnm cited 

la Bums -V." State, 19 So.2d 450, 
456, 246 Alfa. 135, certiorari denied 

65 S.Ct 589, 324 U.S. 843, 89 L.Ed. 


as to infringe guaranty of equal pro¬ 
tection of the laws. 

Mass.—Commonwealth v. Publicover, 
98 N.E.2d 633, 327 Mass. 303. 

99. U.S.—Collins v. Johnston, Cal., 
35 S.Ct. 649, 237 U.S. 502, 59 L.Ed. 
1071—She vlin-Carp enter Co. v. 

Minnesota, Minn., SO S.Ct. 663, 218 

U. S. 57, 54 L.Ed. 930. 

Bowen V. U. S., C.A.Tex., 171 P. 
2d 5313. 

Cal,—^Ex parte Rosencrantz, 271 P. 
902, 205 CaL 634. 

People V. Darcy, 139 P.2d 118, 
59 Cal.App.2d 342—^People v. 
George, 109 P.2d 404, 42 Cal.App. 
2d 568. 

PJa.'—Matteson v. City of Eustis, 190 
So. 558, 140 Fla. 691. 

Mich.—People v. Chapman, 4 N.W.2d 
18, 301 Mich. 584, 

Mo,—State V. Kornegger, 265 S.W.2d 
765, 363 Mo. 968. 

N.C.—Corpus Juris cited In State v. 
Fowler; 136 S.E. 709, 710, 193 N.C. 
290. 

Okl.—^Ex parte Davis, 91 P.2d 799, 66 
Okl. 271. ' . i 

Tex.—Ivey v. State, 247 S.W.2d 105, 
r. 157 Tex.Cr. 548, appeal dismissed 
Ivey v. State of Texas, TZ 16, 

344 U.S. 801, 97 L.Ed. 625.- 
Wash.—Corpus Juris- quoted in State 

V. Hessel, 191 P. 637, 638, 112 

■ Wash. 53. .1 

Wis.—State v.' Seraphine. 62 N.W.2d 

i03, 266 Wis. 118. ' ^ ■ 

66 C.Jj b 374 note 54. . 

Definitions held not denial' of equal 
protection jguaranty 
(1) Defining bilr^lAry as the en¬ 
try Of a building with “the intent to 
commit petit iarciny or any felony. . 
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made as between persons or corporations, the per¬ 
sons or corporations in each class may be dealt 
with in a manner different from that employed 
with regard to the persons or corporations in oth¬ 
er classes.2 A state may make certain acts punish¬ 
able when committed in certain localities but not 
when committed elsewhere,^ or when committed by 
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an individual but not when committed by a corpora¬ 
tion.^ 

A statute or ordinance of this character, there¬ 
fore, does not constitute a denial of the equal pro¬ 
tection of the laws, where it operates without dis¬ 
crimination on all persons and classes of persons 
who are similarly situated,^ even though the class 


1405, rehearing denied 65 S.Ct. 858,, 
324 U.S, 887, 89 L.Ed. 1436, certio¬ 
rari denied 66 S.Ct. 137, 326 U.S. 
765, 90 UEd, 461. 

Ala.—Macon v. Holloway, 96 So. 933, 
19 Ala.App. 234, certiorari denied 
Ex parte Macon, 96 So. 936, 209 
Ala. 580. 

Ga,—^Arthur v. State, 92 S.E. 637, 146 
Ga. 827. 

Idaho.—Ex parte Hnapp, 254 P.2d 
411, 73 Idaho 505. 

Mich.—People v. Chapman, 4 ]Sr.W.2d 
18, 301 Mich. 584. ’ 

Minn.—State v. Meyer, 37 N.W.2‘d 
3, 228 Minn. 286. 

N.J.—State V. Bell, 188 A. 737, 15 N. 
J.Misc. 109, .affirmed 197 A. 360, 
119 ]Sr.J.Law 582. 

Vt.—State V. Reynolds, 1 A.2d 730, 
109 Vt, 308, 

Exclusion of matter from :^iis 
equally prohibited to all is not a 
denial of eanal protection. 

U.S.—Public Clearing House v. 
Coyne, Ill., 24 S.Ct. 789’, 194 U.S. 
497, 48 L.Ed. 1092. 

Coomer v. U. S., Okl., 213 F. 1, 
129 C.C.A. 617—Missouri Drug Co. 
V. Wyman, C.C.Mo., 129 F. 623, 
3?rohibitix>n against giving away or 
possessing iutoxioating liquor 
A city ordinance, providing that 
the term “given away^’ and the term 
“possess"' shall not apply to intoxi¬ 
cating liquor in a bona fide private 
dwelling, is a valid and constitu¬ 
tional enactment, not repugnant to 
the equal protection of the laws. 
Ohio.—White v. City of Findley, 141 
3Sr.B. 218, 108 Ohio St. 475. 

Statute penalizing night-riding is 
not unconstitutional as against con¬ 
tention that it contravened the Four¬ 
teenth Amendment guaranteeing all 
persons the equal protection of the 
laws. 

Ark.—Johnson v. State, 126 S.W.2d 
289, 197 Ark. 1016. 
lusauity 

Where rule making defense of In¬ 
sanity dependent on inability of ac¬ 
cused to distinguish right from 
wrong is applied alike to all persons 
charged with crime, application of 
that rule does not deny equal protec¬ 
tion of the laws. 

Mo.—State v. McGee, 234 S.W.2d 687, 
361 Mo. 309. 

2k Ky.—Commonwealtlt v. Hatfield 
Coal Co., 217 S.W. 125, 186 Ky. 411. 
Wash.—State v. Niccoll, 197 P. 923, 
1*16 Wash. 643. , i 


3. N.T.—Commissioner of Public 

Welfare of City of New York ex 
rel. Martinez v. Torres, 31 N.Y.S. 
2d 101, 263 App.Div. 19—Matter of 
Morgan, 99 N.Y.S. 775, 114 App. 
Div. 45. 

People ex rel. Ward v. McCann, 
193 N.Y.S. 387, 117 Misc. 798, 39 
N.Y.Cr. 400. 

12 C.J. p 1186 note 7. 

Betting on horse races 

The statutes legalizing betting on 
horse races at licensed tracks and 
making it a crime to do the same 
thing away from a licensed track do 
not deny equal protection of ,law 
to defendant convicted of unlaw¬ 
fully occupying an apartment with 
paraphernalia for purposes of record¬ 
ing bets on horse races. 

Cal.—People v. Maddox, 149 P.2d 739, 
65 Cal.App.2d 45. 

Municipal ordinance 

Where mayor and council of city 
had authority to define vagrancy and 
fix punishment therefor, ordinance, 
defining and providing punishment 
for crime of vagrancy broader in 
scope than general statute and pro¬ 
viding a different penalty did not de¬ 
ny equal protection of law. 

Idaho.—Clark v. Alloway, 170 P.2d 
425, 67 Idaho 32. 

4. Cal.—People v. Sivin, 24 P.2d 
860, 133 CaLApp. 644. 

5. U.S,—^Bowen v, U. S., C.ATex., 
171 F,2d 533. 

Ark.—Smith v. State, 179 S.W.2d 
185, 207 Ark. 104. 

CaL—^Ex parte Rameriz, 226 P. 914, 
193 Cal. 633, 34 AL.R. 61. 

People V. Thompson, App„ 284 
P.2d 39—People’ v. George, 109 P. 
2d 404, 42 Cal.App.2d 568. 

Colo.—Warner v. People, 208 P. 469, 
71 Colo. 559. 

Fla.—Matteson v. City of Eustis, 190 
So. 668, 140 Fla. 691. 

Ga.—Young v. State, 144 S.E. 726, 
167 Ga, 165—Lynch v. State, 125 S. 
B. 70, 159 Ga. 76—Connell v. State, 
111 S.E. 545, 163 Ga. 161. 

Idaho.—State v. Evans, 246 P,2.d 788, 
73 Idaho 60. 

Ind.—Goldstine v. State, 126 N.E.2d 
581. 

La.—State v. Martin, 5 So.2d 377, 199 
La. 39—State v. Hunter, 114 So. 76. 
164 La, 405, 55 A.L.R. 309, affirmed 
Hunter v. State of Louisiana, 48 
act. 158, 275 U.S. 608, 72 L.Ed. 
398—State v. Carson Carbon Co., 
Ill So. 162, 162 La. 781. 
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Me.—Le Clair v. White, 104 A. 616, 
117 Me. 335. 

Mass.—Commonwealth v. Pentz, 143 
N.E. 322, 247 Mass. 600. 

Minn.—State v. Eich, 282 N.W. 810, 
204 Minn. 134. 

Mo.—Ex parte Karnstrom, 249 S.W. 
695, 297 Mo. 384. 

Nev.—Hinrichs v. First Judicial List. 
Court In and For Ormsby County, 
283 P.2d 614. 

N.J.—State V. Gaynor, 197 A. 360, 
119 N.J.Law 582—Levine v. State, 
166 A. 300, 110 N.J.Law 467—^Roth¬ 
man V. State, 130 A 888, 102 N.J. 
Law 43. 

Wasserman v. State, 130 A. 889, 
3 N.J.Misc. 1161, affirmed 134 A. 
664. 

Tex.—Ex parte Frye, 156 S.W.2d 631, 
143 Tex.Cr. 9, followed in Ex 
parte Sanford, 157 S.W.2d 899, 144 
Tex.Cr. 430, appeal dismissed San¬ 
ford V. Hill, 62 S.Ct. 1292, 316 U. 
S. 647, 86 L.Ed. 1731. 

Va.—McWhorter v. Commonwealth, 
63 S.B.2d 20, 191 Va. 867—Morgan 
V. Commonwealth, 191 S.E. 791, 111 
A.L.R. 62. 

12 aj. p 1185 note 92. 

Equal protection clause held not 
violated by particular provisions 
making It a penal offense. 

(1) For a city employee to partici¬ 
pate actively in party politics. 

Ind.—Sarlls v. State, 166 N.E. 270, 

201 Ind. 88, 67 A.L.R. 718. 

(2) For lessee, whose lease has ex¬ 
pired, to hold possession of rented 
lands after ten days' written notice 
to vacate, as misdemeanor. 

Fla.—Coleman v. State ex rel. Car¬ 
ver, 161 So. 89, 119 Fla. 663. 

(3) For owners or lessees of prop¬ 
erty to permit it to be used for a 
certain kind of gambling. 

U.S.—^Heman v. Texas, 25 S.Ct. 800, 
198 U.S. 579, 49 L.Ed. 1171. 

(4) To assign claims outside the 
state fbr the purpose of evading the 
exemption laws. 

Ind.—Markley v. Murphy, 102 N.E. 
376, 180 Ind. 4. 47 L.R.A.,N.S.. 

689. 

(5) To draw a bill of exchange in 
fictitious name. 

Ga.—Nissenbaum v. State, 146 S.E. 
189, 167 Ga. 495. 

(6) To encourage or assist any 
person to bet on a horse race out¬ 
side the track or inclosure where 
the race takes place. 
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of persons protected by the statute is not all-em¬ 
bracing’.® Statutes or ordinances have been sus¬ 
tained, as not being in violation of the equal pro¬ 
tection guaranty, which make it a criminal offense 
for a private banker or broker,*^ or any officer of a 
bank,® to receive money for deposit with knowledge 
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that he or the bank for which he acts is insolvent; 
to display a red flag in a public assembly to incite 
to the unlawful destruction of property,^® or to 
print or circulate writings for the purpose of incit¬ 
ing an insurrection,!'^ or which provide for the pun¬ 
ishment of criminal syndicalism. 


tA .—State V. Mustachia, 94 So. 408, 
152 La. 821. 

(7) To fail to provide for minor 
children. 

Iowa.—State v. Manley, 196 N.W. 
724, 197 Iowa 46. 

(8) To manufacture or sell mixed 
paints othei^vise than in packages 
containing labels showing the in¬ 
gredients. 

TJ.S.—-Heath & Milligan Mfg. Co. v. 
Worst, N.D., 28 S.Ct. 114, 207 U. 

S. 338, 52 L.Ed. 236. 

(9) To obtain board or lodging at 
a hotel with intent to defraud. 

Ga.—Smith v. State, 81 S.E. 220, 141 

Ga. 482, Ann.Cas.l915C 999. * 

Mo.—State v. Kingsley, 18 S.W. 994, 
108 Mo. 135. 

(10) To operate a house of pros¬ 
titution. 

La.—City of New Orleans v. White, 
78 So. 745, 143 La. 487. 

(11) To visit, without invitation, 
private residences, by solicitors, ped¬ 
dlers, hawkers, itinerant merchants, 
and transient vendors of merchan¬ 
dise, as a misdemeanor. 

U.S.—Town of Green River v. Fuller 
Brush Co., C.C.A.Wyo., 65 F.2d 112, 
88 A.L.R. 177. 

Wyo.—Town of Green River v. Bun- 
ger, 58 P.2d 456, 50 Wyo. 52, ap¬ 
peal dismissed Bunger v. Town of 
Green River, Wyoming, 67 S.Ct, 
510, 300 U.S. 638, 81 L.Ed. 854, re¬ 
hearing denied 67 S.Ct. 752, 300 U. 
S. 688, 81 LEd. 889. 

(12) To possess, sell, operate, or 
permit others to operate, any slot 
machine or punch board. 

Okl.—^Ex parte Davis, 91 P.2d 799, 
66 Okl.Cr. 271. 

(13) For a motorist to drive when 
addicted to, or under the in^ence 
of, narcotic drugs. 

CaL—People v. Berner, 82 P.2d 617, 
28 Cal.App.2d 392. 

(14) For one to set fire to any 
dwelling, Including one's own. 

Cal.—People v. George, 109 P.2d 404, 

42 Cal.App.2d 568. 

(15) Other particular provisions 
held not denial of equal protection 
see 12 C.J. p 1186 notes 97, 2. 

A saving clause applying to stat¬ 
utory, and not dommon-law, offenses 
is not an unreasonable discrimina¬ 
tion, and hence is not a denial of 
equal protection of the laws. 

Mo.—^Ex parte Wilson, 48 S.W.2d 919, 
330 Mo. 230. 

Discrimination as tp crimes because 
of race or color see supra § 543., 


Sale of liquor to Indians 
Statute proscribing sale of intox¬ 
icants to Indians is not violative of 
state constitutional provisions declar¬ 
ing equality or of the Fourteenth 
Amendment to the federal Constitu¬ 
tion, notwithstanding that Indians 
have received rights of citizenship 
and have had certain disqualifications 
removed. 

Idaho.—State v. Rorvick, 277 P.2d 
566. 

6. Cal.—People v. Stratton, 28 P.2d 
699, 136 CaLApp. 210. 

Minn.—State v. Elliott, 160 N.W. 204, 
135 Minn. 89. 

Vt.—State V. Shady, 138 A. 777, 100 
Vt. 404. 

Particular provisions held not denial 
of equal protection 

(1) Denouncing swindling of in¬ 
surance corporations, associations, or 
societies by making false statements 
or claims, notwithstanding failure to 
include Individuals and firms engag¬ 
ed in insurance business. 

Ind,—Wilkoff v. State, 185 N.E. 642, 
206 Ind. 142. 

(2) Excepting from conspiracy 
statute associations of farmers, 
gardeners, or dairymen engaged in 
making collective sales. 

Ill.—People V. Maingano, 188 N.E. 476, 
354 Ill. 329. 

(3) Prohibiting pool selling, book¬ 
making, and betting on horse races, 
notwithstanding subsequently enact¬ 
ed statute legalizing certificate sys¬ 
tem of betting. 

Tex,—Ash V. State, Cr., 114 S.W.2d 
889. 

JL lobbyist act prohibiting legisla¬ 
tive counsel or agents from appear¬ 
ing on the floor of either house with¬ 
out an Invitation is not violative or 
the equal protection clause although 
it does not apply to those appearing 
without compensation on behalf of 
themselves or the public. 

Ky.—Campbell v. Commonwealth, 17 
S.W.2d 227, 229 Ky, 264, 63 A.L.R. 
932. 

Anti-trust statute prohibiting com¬ 
binations restricting trade or com¬ 
merce in pursuit of any business, 
notwithstanding proviso exempting 
agricultural and horticultural non¬ 
profit co-operative associations from 
operation of statute, is not Invalid 
as denying to person operating rat¬ 
ing bureau for fire insurance compa- 
niejs pursuant to agreement, of equal 
protection of law. 

Fla.—Brock v. Hardie, 164 So. 690, 
114 Fla. 670. 
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Punishing contractor who appropri¬ 
ates payments without paying 
lienholders 

A statute which makes it embez¬ 
zlement for a contractor who re¬ 
ceives money from the owner of the 
premises to appropriate it to his own 
use without paying laborers and ma¬ 
terialmen entitled to a lien on the 
premises, and which is made a part 
of the mechanics’ lien statute, is not 
unconstitutional because enacted for 
the benefit of the small class of 
owners only, since it applies for the 
protection of all owners whether 
their holdings are large or small, 
and in cases where the security for 
the lien has been destroyed also 
benefits the materialmen and labor¬ 
ers. 

Wis.-—Pauly v. Keebler, 185 N.W. 554, 
175 Wis. 428. 

7. U.S.—Dreyer v. Pease, C.CJ.I11., 88 
F. 978. affirmed 20 S.Ct. 1025, 176 
U.S. 681, 44 L.Ed. 637. 

12 C.J. p 1186 notes 4, 5. 

8. Mo.—State v. Darrah, 54 S.W. 
226, 152 Mo. 522. 

9. Cal.—^People v. Mintz, 290 P. 93, 
106 Cal-App. 725, reversed on other 
grrounds Stromberg v. People of 
State of California, 51 S.Ct. 532, 
283 U.S. 359, 75 L.Ed. 1117, 73 A. 
L.R. 1484, followed in People v. 
Altman, 271 N.T.S. 994, 241 App. 
Div. 858. 

Mich.—^People v. Immonen, 261 N.W. 
59, 271 Mich. 384. 

10. N.J.-—State v. Boyd, 93 A. 599, 
87 N.J.Law 328. 

11. Gsu —^Dalton v. State, 169 S.E. 
198, 176 Ga. 645. 

12. U.S.—Whitney v. People of 
State of California, 47 S.Ct. 641, 
274 U.S. 357, 71 L.Ed. 1095. 

Cal.—People v. Wagner, 225 P, 464, 
65 Cal.App, 704. 

Idaho.—State v, Dingman, 219 P. 
760, 37 Idaho 263. 

Minn.—State v. Mollen, 167 N.W. 245. 

140 Minn. 112, 1 A.L.R, 331. 

Nev.—Application of Moriarity, 191 
P. 360, 44 Nev. 164. 

Okl.—Shaw v. State. 134 P.2d 999, 
76 Okl.Cr. 271, rehearing denied 
138 P.2d 136, 76 Okl.Cr. 271, fol¬ 
lowed in Wood V. State, 134 P.2d 
1021, 76 Okl.Cr. 89. and Jaffee v. 
State, 134 P.2d 1027, 76 Okl,Cr. 
95. 

Or.—State V, Boloff, 4 P.2d 326. 138 
Or. 568, rehearing denied 7 P.2d 
775, 138 Or. 568, 
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It is the' general doctrine, however, that the Uw ’ 
relative tb those who may be charged and convicted' 
of crime shall operate equally on every citizen or in- ' 
habitant of the state,!^ and a statute or ordinance is 
void as contravening the equal protection guaranty 
which makes an act a crime when committed by one 
person, but not so when committed by another in 
like situation;'^^ or which makes punishable acts 
which were not so when^ committed,!^ or which 
makes the question as to whether a certain act is 
criminal .or not depend on an arbitrary or unreason¬ 
able distinction between persons or classes of per¬ 
sons committing it.^6 

A statute is valid which makes it an offense for 
any. person to procure money or other thing of 
value on a contract to perform services with intent 


to defraud but similar statutes which apply only 
to agricultural laborers,'^8 or otherwise discriminate 
against one of the parties to the contract,or 
which make a mere breach of contract to perform 
services an offense,20 have been held to constitute a 
denial of the equal protection of the law. 

Equal protection of the laws may be violated by 
consistent discrimination in the enforcement of a 
criminal statute but this does not mean that 
prosecution for a violation of the criminal laws is 
barred by the fact that the authorities normally do 
not prosecute for such oifense.^O.io Prosecution for 
a crime is not a violation of equal protection al¬ 
though other violators who have informed have 

been granted immunity. 20.16 


Siscximinatisig' 'between chaugfing' and 
maintaining* conditions 
A statute providing* for the pun¬ 
ishment of criminal syndicalism does 
not violate the equal protection of 
the laws because its penalties are 
confined to those who advocate a re¬ 
sort to violent and unlawful methods 
as a means of chang-ing industrial 
and political conditions, without in¬ 
cluding those who advocate a resort 
to such methods as a means of main¬ 
taining such conditions, 

U.S.—Whitney v. People of State of 
California, 47 S,Ct. 641, 274 U.S. 
357, 71 L.Ed. 1096. 

Cal.—People v. Wieler, 204 P. 410, 
55 Cal.App. 687. 

13. Ala.— Corpus Juris Secundum 
cited in Armstrong v. State, ex 
rel. Embry, 26 So.2d 874, 876, 248 
Ala. 124. 

Mo.—State ex rel. Miller v. O'Malley, 
117 S.W.2d 319—State v. Gregori, 
2 S.W.2d 747, 318 Mo.'998. 

Or.—State v. Pirkey, 281 P.2d 698. 

14. U.S.—^Niemotko v. State of 
Maryland, 71 S.Ct. 325, 328, 340 U, 
S. 268, 95 L.Ed. 267, 

Fla.—Mikell v. Henderson, 63 So.2d 
508. 

Mo. —Corpus Juris quoted in State v. 
Gregori, 2 S.W.2d 747, 748, 318 
Mo. 998. 

N.C.— Corpus Juris Secundum quoted 
In State, V. Glidden Co., 46 S.E.2d 
860, 862, 228 N.C. ,664. ,, 

12 C.J. p 1186 note 94. ' 

Children not subject to perjury 

The Juvenile Delinquency Act in¬ 
sofar as it provides that children 
within meaning thereof cannot be 
convicted of perjury, or insofar as 
it operated as a repeal of statqte fix¬ 
ing' puiiishment for perjury independ¬ 
ent of age, denies equal.'p'rotectipn 
of law, sinfce it -W-ould have effect of 
making children incompetent as wit- 
nes^^psl 

Tex.—HeaLd v. State, 183 S.W.2d 570, 
147 Tex.Cr,R. 694. ’ 


Delivery of liquor ^ 

A statute violates the equal prp- 
tection clause which makes a deliv¬ 
ery of intoxicating liquors to cer¬ 
tain persons an offense when m'ade 
by a common carrier, his agent, or 
employee, but not when made by 
other persons. 

U.S,—Crescent Liquor Co. v. Platt, 
C.C.W.Va., 148 P. 894. 

Unauthorized wearing of badge 

A statute which makes it a mis¬ 
demeanor for a person not a member 
of a certain society to wear or use 
the insignia or ceremonials of such 
society, but providing that the act 
shall not apply to the wives, daugh¬ 
ters, sisters, or mothers qf members 
of such society, is a violation of the 
equal protection clause, in that the 
relatives of members of the society 
who are excluded from the operation 
of the statute bear the same relation 
to the subject of the legislation as 
all other women iaa^ the commuriity, 
as well as men who are not members 
of such society. 

Mont.—State v. Holland, 96 P. 719, 
37 Mont. 393. ^ 

15. Nev.—Eureka County Bank Ha¬ 

beas Corpus Cases, 126 P. 655, 129 
P. 308, 35 Nev. 80. ‘ 

N.C.—Corpus Juris Secundum quoted 
in State v. Glidden Co., 46 S.E.2d 
860, 862,'228 N.C. 664. 

16. Mo.— Corpus Juris quoted in 

State V. Gregori, 2 S.W.2d‘747, 'r48, 
318 Mo. 998. 

N.C.— Corpus Juris Seciuidum quoted 
in State v, Glidden Co., 46 S.E,2d 
860, 862, 228 N.G. 664. 

Tex.—^Ex parte Lane, 22 S.W.2d 306, 
113 Tex.Cr. 478: 

tVashi—Acme Finance Go. v. Huse, 
‘73 P.2d 341. 

12 C.J. p 1186 note 95. 
relbUy or misdemeanor 

Statute delegating to grknd jury or 
magistrate power to deteribine in 
advance whether to charge defendant 
with a felony or misdemekhor fbr| 
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issuing a check with insufficient 
funds in bank with which to pay 
check, and fixing no standards within 
which grand jury or magistrate 
might exercise discretion violated 
equal protection clause of state and 
federal constitutions, and indictment 
drawn pursuant to such statute was 
properly dismissed. 

Or.—State v. Pirkey, 281 P.2d 698. 

17. Ga.—^Vance v. State, 57 S.E. 889, 
128 Ga, 661. 

18. U.S.—Ex parte Drayton, D.C.S.C., 
153 P. 986. 

S.C.—Ex parte Hollman, 60 S.E. 19, 
79 S.C. 9, 21 L.R.A.,N.S., 242, 14 
Ann.Cas. 1105. 

19. S.C.—^Ex parte Hollman, 60 S.E. 
19, 79 S.C. 9, 21 L.R.A.,N.S., 242, 
14 Ann.Cas. 1106—State v. Wil¬ 
liams, 10 S.E. 876, 32 S.C. 123. 

20. U.S.—Bailey v. Alabama, 31 S. 
Ct. l46, 219 U.S. 219, 56 L.Ed. 191. 

S.C.—^Ex parte Hollman, 60 S.E. 19, 
79 S.C. 9, 21 L.R.A.,N.S., 242, 14 
Ann.Cas. 1106. 

20.5 Discrimination not established 

KT.—People V. Friedman, 96 N.E.2d 
184, 302 N.T. 75, appeal dismissed 
Friedman v. People of State of 
N. T., 71 S.Ct. 623, 341 U.S. 907, 95 
L.Ed. 1346. 

20.1P Cal.—People v. Greek, 168 P. 
2d 186, 74 Cal.App.2d 216—People 
V. Darcy, 139 P.2d 118, 69 Cal.App. 
2d 342. 

People V. Sipper, 142 P.2d 960, 61 
Cal.App.2d Supp. 844. 

Pact that others equally guilty are 
not prosecuted Is not a denial of 
equal protection of the laws. 

Cal.—People v. Hess, 234 P.2d 65, 
104 Cal.App.2d 642, appeal dismiss¬ 
ed 72 S.Ct. 177, 342 U.S. 880, 96 
L.Ed. 661—People v. Greek, 168 P. 
2d 186, 74 Cal.App.2d 215, 

Mich.—Society of Good Neighbors v. 
Van Antwerp, 36 N.W.2d 308, 324 
Mich. 22. 

20,15 La.—State v, Jourdain, 74 So. 

, 2d-203, 225 La. 1030. 
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b. Criminal Procedure 

Equal protection of the laws Is not denied by a 
criminal trial In accordance with valid rules of procedure 
unless different procedures are applied to persons in like 
situations. 

Equal protection of the laws includes the right to 
be tried in the same manner as others accused of 
crime are tried.20.20 ^ statute relating to criminal 
procedure is void as a denial of the equal protection 
of the laws if it prescribes a different procedure in 
the case of persons in like situation.^fi Subject to 
this limitation, however, the legislature has a large 
measure of discretion in prescribing the modes of 
criminal procedure,22 and may adapt particular 
methods of procedure to particular classes of cas- 
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es,23 and may determine that enumerated offenses 
do not necessarily affect persons in like situation, 
so that persons of a certain character may be dealt 
with under a different procedure from that applied 
to persons of another character for the same of¬ 
fense,24 and particular methods not allowed to be 
used against individuals may be authorized to be 
used in the enforcement of criminal laws against 
corporations,*25 or it may prescribe different meth¬ 
ods of procedure in different parts of the state,26 

In accordance with these rules, a denial of the 
equal protection of the laws is not effected by a 
trial in compliance with valid rules of procedure 
thus established and applied to all persons in like 
situation,2 7 or by a statute which allows a person 


20.20 U.S.—Lynch v. U. S., C.A.Ga., 
189 F.2d 476, certiorari denied 72 
S.Ct. 60, 342 U.S. 831, 96 L.Ed. 629. 
Pactnal ‘backgrrotuid of the particu¬ 
lar case is important in determininfr 
whether one convicted of crime has 
been denied his constitutional rig-hts 
to equal protection of the laws. 

Mich.—^People v. Quicksall, 33 N.W. 
2d 904, 322 Mich. 351, affirmed 70 
S.Ct. 910, 339 U.S. 610, 94 L.Ed. 
1188, rehearing denied 71 S.Ct. 13, 
340 U.S. 846, 95 L.Ed. 620. 

21. Fla.—Mitchell v. State, 2,5 So,2d 
73, 167 Fla, 121. 

Mo.—Corpus Juris quoted lu State 
ex rel. Wells v. Walker, 34 S.W.2d 
124, 132, 326 Mo. 1233—State v. 
Gregori, 2 S.W.2d 747, 313 Mo.> 998 
—Corpus Juris quoted in State v. 
Howell, 296 S.W. 370, 371, 317 Mo. 
330. 

Mont—State v. Holland, 96 P. 719, 
37 Mont 393. 

Pa.—Corpus Juris Secundum quoted 

in Commonwealth v. Dreier, 88 Pa. 
Dist. & Co. 383, 386, 48 Liuz.L'.Reg. 
179. 

Ohio.—^Morton v. State, 138 N.E. 4’5, 
105 Ohio St 366. 

Paternity proceeding 

Where Domestic Relations Law 
dealing with paternity proceedings 
in all parts of state outside of City 
of New York did not require corrob¬ 
oration of testimony of access by 
persons other than defendant, provi¬ 
sion of New York City Criminal 
Courts Act requiring corroboration 
of such testimony in patfeniity pro¬ 
ceeding brought in the City of New 
York was unconstitutional as depriv¬ 
ing defendants in such proceedings 
of equal protection of the law. 

N.Y.—Commissioner of Public Wel¬ 
fare of City of New York’ex rel. 
Martinez v. Torres, 31 lsrlY.S.2d 
101, 263 App.Div. 19. 

22. U.S.-r-Lyons v/ State; of Okla¬ 
homa, 64 S.Ct, 1208,, 322 vA 696, 
88 L.Ed. 1481,, rehearing denied 65 
S.Ct. 26, 323 U.S. 809* 89 KEd. 645.' 


U- S. ex rel. Morrison v. Poster, 
176 P.2d 495.' 

Gerrish v. State of Maine, 89 
F.Supp. 244—Carr v. Lanagan, 50 
F.Supp..41. 

Cal.—People v. Hickman, 268 P. 909, 

, 204 Cal. 470, appeal denied 270 P. 
1117, 204 Cal. 470. 

People Vi Greek, 168 P.2d 186, 74 
Cal.App.2d 215—^People v. Mont- 
. gomery, 125 P.2d 108, 51 Cal.App. 
2d 444. 

Ga.—Burke V. State, 54 S.E.2d 350, 
205 Ga. 6^6—^Williams v. State, 34 
SlE.2d 854, 199 Ga. 504—Fowler 
V. Grimes, 31 S.E.2d 174, 198 Ga, 
84, certiorari denied 65 S.Ct. 266, 
323 U.S. 7^4, 89 L.Ed. 626—Lynn v. 
Flanders, 31 S.E. 205, l4l Ga. 590. 
Ind.—State ex rel. Mavity v. Tyn¬ 
dall, 74 N.E.2d 914, 225 Ind. 330, 
rehearing denied 68 S.Ct. 732, 333 
U.S. 858, 92 L.Ed. 1138. 

La.—State v.’ Wilson, 14 So.2d 873, 
204 La. 24, appeal dismissed 64 S. 
Ct 202, 320 U.S. 714, 88 L.Ed. 419. 
Mo.—State v. Howell, 296 S.W. 370, 
317 Mo. 330. 

Nev.—^Ex parte Kramer, 122 P.2d 862, 
61 Nev. 174, rehearing denied 63 
S.Ct. 22, 317 U.S. 703, 87 L.Ed. 562. 
N.J.—^McGovern v. Van Riper, 45 A. 

2d 842, ,137 N.J.Eq. 548. 

Ohio.—State ex rel. Eikenbary v. 
Smith, App., 87 N.E.2d 590, appeal 
dismissed 84 N.E. 2d 918, 151 Ohio 
St. 612. 

Pa-—Com. ex rel. Wallace v. Burke, 
45 A.2d 871, 168 Pa.Super, 612^ 
Corpus Juris Secundum quoted in 
Commonwealth v. Dreier, 88 Pa. 
Dist. & Co. 383, 386, 389, 43 Luz. 
L.Reg. 179. 

23. U.S.—^Ex parte Kentucky, Ky., 
26 S.Ct. 387, 201 UiS. 1, 50 L.Ed. 
633, h Ann.Cas. 692. 

Mo.—State v. Ho'v^ell, 296 S.W- 370, 
317 Mo. 330. 

24. Cal.—People v. iHickman, 268 P. 
.909, 204 Cal. 470, appeal denied 270 
P. 1117, 204 Cal. 470, 

Mo.—State v.. Howe}!,* 296 S.W. 370, 
317 Mo. 330.* ' ' • 


Trial of Juvenile offender 

A statute providing that if the 
juvenile court, after investigation or 
trial of disciplinary measures, con¬ 
cludes a juvenile offender is past ref¬ 
ormation, it may put him or her 
to trial in a court that would have 
had Jurisdiction but for the Juve¬ 
nile law, is not Invalid as violating 
the equal protection clause. 

Ala.—Macon v. Holloway, 96 So. 933, 
19 Ala.App. 234, certiorari denied 
Ex parte Macon, 96 So. 936, 209 
Ala. 580. 

25. U.S.—Standard Oil Co. v. Ten- 
nessee, ^ 30 S.Ct. 543, 217 U.S. 413, 
54 L.Ed. 817. 

12 C.J. p 1187 note 40. 

26. Ga.—King v. State, 144 S.E. 6, 

• 166 Ga. 539. 

Mo^—Corpus Juris cited in State v. 
McCann, 47 S.W.2d 95, 97, 329 Mo. 
748. 

12 C.J. p 1186 note 21. 

Information or indictment 
The fact that persons in counties 
containing criminal courts of record 
may be tried om information for of¬ 
fenses less than capital, while in¬ 
dictments are required in other coun¬ 
ties, does not deprive residents of 
former counties of equal protection 
of laws. 

Fla,—^D-^er v. State, 116 So. 726, 95 
Fla. 846—Sawyer v. State, 113 So. 
736, 94 Fla. 60. 

27. U.S.—^U. S. ex rel. Bongiomo v. 
Ragen, D.C.Ill., 54 F.Supp. 973, af¬ 
firmed, C.C.A., 146 F.2d 349, certio¬ 
rari denied 65 S.Ct. 1194, 325 U.S. 
865, 89 L.Ed. 1986. 

Cal.—^People v. Montgomery, 125 P.2d 
108, 61 Cal.App.2d 444—People v, 
Montgomery, 117 P.2d 437, 47 Cal. 
App.2d 1—‘People v. Brown, 36 P. 

' 2d 194, 140 Cal,App. 616. 

Pebple V. Sipper, 142 P.2d 960, 
61 0al.App.2d Supjk 844. 

Conn.—^Dortch v. State, 110 A.2d 471, 
142 Cohn. 18—State v.. Pace, 29 
A;2d^ 756, 129 Conn. 570. 

Ga.—^ord v. State, 44 S.E.2d 263^ 
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to be prosecuted in the discretion of the court or is out of the district,or which authorizes an 
prosecuting attorney for one or another of two arrest without a warrant for certain offenses,31 or 
offenses committed by the same act,28 or by a stat- which allows an information to be filed with leave of 
ute which lengthens the period within which prose- court without preliminary examination^^ or permits 
cution may be had as to offenses thereafter com- two or more separate offenses of the same class to be 
mitted^s or prescribes a longer period of limitation charged in one information,33 or authorizes or pre¬ 
fer one class of offense than for another,30 or which scribes a particular form of indictment of informa- 
tolls the statute of limitations while the offender tion for a particular offense,34 or which permits a 


202 Gsl 599^—^Williams v. State, 34 
.S.E.2d 854, 199 Ga, 504—Frank v. 
State, 83 S.B. 645, 142 Ga. 741. 

Mitchell V. State, 78 S.E.2dl 563, 
S9 Ga.App. 80—^Adams v. State, 103 
S.E. 722, 25 Ga.App. 399. 

III.—People V. Knudsen, &7 N-E.2d 
171, 394 Ill. 90. 

Kan.—Fry v. Hudspeth, 197 P.2d 945, 
165 Kan. 674. 

La.—State v. Labat, 75 So.2d 333, 226 
> La, 201, aflElrmed 76 S.Ct. 158— 
• State V, Gill, 172 So. 412, 186 La. 
339, certiorari denied Gill v. State 
of Louisiana, 57 S.Ct. 792,-301 XT. 
S. 685, 81 L.Ed. 1343. 

Md.—State ex rel. Sawyer v. War¬ 
den of Md, House of Correction, 60 
A2d 196, 190 Md.. 757. 

Mich.—People v. Quicksall, 33 N.W.2d 
904, 322 Mich. 351, affirmed 70 S. 
Ct. 910, 339 U.S. 610, 94 L.Ed. 1188, 
reiiearingr denied 71 S.Ct 13, 340 U. 
S, 846, 95 L,Ed. 620. 

Mo.—^Ex parte Wilson, 48 S.W.2d 919, 
320 Mo. 230. 

N.J.—State V. Gaynor, 197 A. 360, 119 
N.J.Law 682. 

N.C.—State v. WUllams, 120 S.E. 224, 
186 N.C. 627. 

Okl.—Ex parte Hibbs, 190 P.2d 156, 
86 OkLCr. 113, certiorari denied 
Hibbs V. State of Okl., 69 S.Ct 25, 
335 U.S. 835, 93 L.Ed. 387. 

Or.—State v. Rosser, 91 P.2d 295, 
1C2 Or. 293, 

S.D.—State v. Ferguson, 204 N.W. 
662, 48 S.D. 346. 

Tex.—Blocker y. State, 16 S.W.2d 
253, 112 Tex.Cr. 275. 

Argument of counsel for one de¬ 
fendant which is improper and prej¬ 
udicial to another defendant does not 
deny the latter equal protection of 
the laws, where he is not treated 
differently from other persons simi¬ 
larly circumstanced or individually 
discriminated against 
U.S.—^Teregno v. Shattuck, D.C.MaSs., 
265 P. 797. 

Prosecution under former law 

Prosecution under a former statute 
subsequent to the effective date of a 
new statute for an offense committed 
prior to that date does not constitute 
a deprivation of the equal protection 
of the law on the ground that the 
former statute had been repealed by 
the new one, where the new statute 
provides that no offense under the 
prior law shall, be affecte,d by a rer 
peal of such law by ^he new one. 


Tex.—Evans v. State, 9 S.W.2d 360, 
110 Tex. 560. 

Removal of cause from state to fed¬ 
eral court 

Ala.—^Patterson v. State, 175 So. 371, 
234 Ala, 342, certiorari denied Pat¬ 
terson V. State of Alabama, 68 S. 
Ct. 121, 302 U.S. 733, 82 L.Ed. 567. 

28. Mich.—People v. Mire, 138 N.W. 
1066, 173 Mich. 357. 

Mo.—State ex rel. Boyd v. Rutledge, 
13 S.W.2d 1061, 321 Mo. 1090. 
Wash.—State v. Boyd, 272 P. 964, 160 
Wash. 326. 

29. Pa.—Commonwealth v. Levi, 44 
Pa. Super. 253. 

30. Mo.—State v. Howell, 296 S.W. 
370, 317 Mo. 320. 

Pa.—Commonwealth v. Dreier, Quar. 

Sess., 43 Luz.Leg.Reg. 179. 
Embezzlement by different Idnds of 
persons 

Statute prescribing longer limita¬ 
tion period for embezzlement consti¬ 
tuting corruption in office than for 
embezzlement by persons not officers 
does not deny equal protection. 

Mo.—State v. Howell, 296 S.W. 370, 
317 Mo. 330. 

lyforder prosecution; verdict for less¬ 
er offesLse 

A statute providing that in a pros¬ 
ecution for murder, as to which there 
is no limitations, a verdict for a less¬ 
er offense shall be valid although 
a prosecution for such lesser offense 
would be barred by limitations is in¬ 
valid as a denial of equal protection 
of the laws. 

Fla.—Mitchell v. State, 25 So.2d 73,' 
157 Fla. 121. 

30.5 U.S.—U. S. V. Udell, D.C.Del., 
109 F.Supp. 96. 

31. U.S.—Miller v. Texas, Tex., 14 
S.Ct. 874, 153 U.S. 635, 38 L.Ed. 
812, 

32. Mont.—State v. Brett, 40 P. 873, 
16 Mont 360. 

33. Cal.—^Ex parte Culver, 257 P. 
876, 84 Cal.App. 296. 

34. U.S.—^Egan v. Knewel, D.C.S.D., 
298 F. 784, reversed on other 
grounds Knewel v. Egan, 45 S.Ct 

. 622, 268 U.S, 442, 69 L.Ed. 1036— 

In re Krug, C.C.Wash., 79 F. 308. 
Ill.- 7 r-People v. Meyer, 91 N.E.2d 425, 
406 Ill. 487, certiorari denied 71 
S.Ct. 19, 340 U.S. 836, 95 L.Ed. 613. 
Mass.—Commonwealth v. Jordan, 93 
N.B. 309. 207 Mass. 259. 
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Neb.—^Veneziano v. State, 297 N.W. 
920, 139 Neb. 526, 

Or.—State v. Wilbur, 167 P. 569, 85 
Or. 565, error dismissed 40 S.Ct 
16, 250 U.S. 678, 64 L.Ed. 1202. 
R.I.—State V. Smith, 184 A. 494. 
Special grand jury 
Indictment found by a special 
grand jury panel selected from a list 
furnished by the judge was not in¬ 
valid because its personnel was al¬ 
legedly chosen from a selected class 
of citizens and did not constitute a 
denial of equal protection of the laws 
under federal Constitution. 

Va.—Benson v. Commonwealth, 58 S. 
B.2d 312, 190 Va. 744. 

Habitual offender statute 

(1) The Habitual Criminal Act 
does not violate constitutional re¬ 
quirements of due process and equal 
protection of the law because it 
leaves it to the discretion of the 
state’s attorney whether to allege 
prior convictions In indictment. 

Ill.—People V. Johnson, 105 N.E.2d 
766, 412 Ill, 109, certiorari denied 
Johnson v. State of Ill., 73 S.Ct 
98, 344 U.S. 868, 97 L.Ed. 666, and 
74 S.Ct 681, 347 U.S. 955, 98 L. 
Ed. 1100, rehearing denied 74 S. 
Ct 873, 347 U.S. 1022, 98 L.Ed. 1142. 

(2) The Oklahoma habitual crimi¬ 
nal statute applies equally and im¬ 
partially to all persons charged un¬ 
der it, and fact that indictments or 
informations do not always charge 
violation of such statute where ac¬ 
cused has had prior felony convic¬ 
tions does not Invalidate statute as 
denying equal protection of the laws. 
U.S.—Sanders v. Waters, C.A.I11., 199 

P.2d 317. 

(3) Where indictment for breaking 
and entering charged defendant with 
being an habitual criminal, but did 
not allege that each commission and 
conviction consecutively followed the 
preceding one, defendant’s convic¬ 
tion, though indictment was defec¬ 
tive, with respect to habitual crim¬ 
inal charge, was not a denial of equal 
protection of the law, for provision 
of enhanced punishment was not an 
.element of the crime for which de¬ 
fendant was charged. 

Ky.—Harrod v. Whaley, 239 S.W.2d 
480. 

(4) Permitting prior convictions to 
be alleged by 'Supplemental informa¬ 
tion after conviction is not denial of 
equal protection of laws. 
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plea of not guilty by reason of msanity,35 or re¬ 
quires defendants jointly charged with crime to be 
tried jointly, unless the court orders separate 
trials,36 or which in effect grants an amnesty to 
those persons who give testimony in behalf of the 
commonwealth,37 or which provides that certain er¬ 
rors shall not be ground for reversal,38 or allows a 
new trial on motion of a convicted defendant,39 or 
grants different rights of appeal from different 
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courts and in different classes of cases,or changes 
the personnel of an appellate court after appeal.'^l 

The equal protection of the laws guaranteed by 
the Fourteenth Amendment does not require a state 
to provide for appellate review in criminal cases, 
but an arbitrary discrimination in a provision for 
appeals is a violation of the equal protection 

clause.^i-10 


N.Y.—^Rockower v. Sullivan, 60 N.Y. 
S.2d 858. 

Wash.—State v. Edelstein, 262 P. 622, 
146 Wash. 221. 

Amendment of John Doe indict¬ 
ment to name accused Is not denial 
of equal protection of the laws. 

U-S.—tJ. S. ex rel. Morrison v. Pos¬ 
ter, C.A.N.Y., 176 P.2d 495. 

35. Cal.—People v. Hickman, 268 P. 
909, 204 Cal. 470, appeal denied 270 
P. 1117, 204 Cal. 470. 

People V. Groves, 49 P.2d 888, 9 
Cal.App.2d 317, rehearing" denied 60 
P.2d 813, 9 Cal.App.2d 317. 

The statutes providing for a 
dual trial in murder prosecution on 
plea of not guilty and not guilty by 
reason of insanity are not uncon¬ 
stitutional as depriving a defend¬ 
ant of equal protection of the law on 
ground that after entry of single plea 
of not guilty by reason of insanity, 
the trial of insanity issue precedes 
fixing degree of crime and penalty, 
whereas if dual pleas are entered, 
trial of insanity issue follows deter¬ 
mination of degree of crime and pen¬ 
alty, since evidence bearing on issue 
of insanity could not be considered 
in determining degree of crime and 
penalty ^d it will not be presumed 
that court or jury will violate such 
limitation. 

Cal.—People v. Cordova, 94 P.2d 40, 
14 Cal.2d 308. 

36. Cal.—People v. England, 36 P. 
2d 565, 140 Cal.App. 310. 

37. Cal.—People v. Fowler, 260 P. 
2d 89, 119 Cal.App.2d 657. 

Pa.—Commonwealth v. Hamburg 
Magistrate, 158 A. 629, 104 Pa.Su- 
per. 221. 

38. U.S.—^Howard v. Kentucky, 26 
S.Ct. 189, 200 U.S. 164, 60 L.Ed. 
421. 

Cal.—Ex parte Wells, 221 P.2d 947, 36 
Cal.2d 889, certiorari denied Wells 
V. State of Cal., 71 S.Ct. 483, 340 
U.S. 937, 95 L.Ed- 676. 

Or.—State v. Burke, 270 P. 766, ap¬ 
peal disihissed Burke v. State, 49 
S.Ct. 262, 279 U.S. 811, 73 L.Ed. 
971. 

3fisreference to statute in accusation 
N.M.—Smith v. Abram, 271 P.2d 1010, 
58 N.M. 404. 

39. Ga.—Brantley v. State, 64 S.E. 
676, 132 Ga. 673, 131 Am.S.R. 218, 


22 L.R.A.,lSr.S., 959, 16 Ann.Cas. 
1203. 

Proof of perjury only by conviction 

Statute which authorized a new 
trial when a conviction was based 
upon perjury and required that proof 
of such perjury be made by judgment 
of conviction is not unconstitutional 
in denying equal protection of law. 
Ga.—Burke v. State, 54 S.E.2d 350, 
205 Ga. 656. 

40. U.S.—Mallett v. North Carolina, 
21 S.Ct 730, 181 U.S. 589, 46 LJEd. 
1015. 

Ga.—McIntyre v. State, 11 S.E.2d 5, 
190 Ga. 872, 134 A.L.R. 813, cer¬ 
tiorari denied McIntyre v. State 
of Georgia, 61 S.Ct 732, 312 U.S. 
696, 85 L.Ed. 1130. 

Ind.—In re Petition to Transfer Ap¬ 
peals, 174 N.E. 812, 202 Ind. 365. 
W.Va.—Vetock v. Hufford, 82 S.E. 
1099, 74 W.Va. 785. 

41. Mo.—State v. Jackson, 16 S.W. 
333, 16 S.W. 829, 105 Mo. 196. 

41.5 U.S.—Carr v. Lanagan, D.C. 
Mass., 50 F.Supp. 41. 

Appeal in forma pauperis 
Fact that law required payment of 
filing fee as prerequisite to filing 
of petition for writ of error in crim¬ 
inal case and made no provision for 
appellate proceedings in forma pau¬ 
peris did not deprive one convicted 
of crime of the equal protection of 
the laws. 

U.S.—Carr v. Lanagan, supra. 

Pailure to enforce rule 

Where briefs of plaintiff in error 
contained no itemized statements of 
errors relied on for reversal as re¬ 
quired by rule of supreme court, but 
only a statement that each of 45 as¬ 
signments of error was relied on. 
and court had theretofore repeated¬ 
ly warned that rule must be com¬ 
plied with, eight-year toleration of 
infractions of rule did not prevent 
enforcement thereof, and dismissal of 
writs of error to review convictions 
of first-degree larceny did not deprive 
accused of a fair and impartial trial 
or to the equal protection of the 
laws. 

U.S.—^Meyer v. Territory of Hawaii, 
C.C.A.Hawaii, 164 F.2d 845, certio¬ 
rari denied 68 S.Ct. 738, 333 US. 
860, 92 L.Ed. 1139, and 68 S.Ct. 739, 
333 US. 860, 92 L.Ed. 1140. 
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41.10 US.—^Dowd V. U. S. ex rel. 
Cook, Ind., 71 S.Ct. 262, 340 US. 
206, 95 L.Ed. 215, 19 A.L.R.2d 

784. 

Ortega v. Ragen, C.A.I11., 216 P. 
2d 561. 

Denial of writ of error coram no¬ 
bis is not a denial of equal protec¬ 
tion of the laws where others were 
not granted the writ under like cir¬ 
cumstances. 

US-—Hysler v. State of Florida. 62 
S.Ct 688, 315 U.S. 411, 86 L.Ed. 
932. 

A discriminatory denial of a right 
of appeal is a violation of the equal 
protection clause. 

N.J.—State V. Janiec, 80 A.2d 94, 6 
N.J. 608, certiorari denied 71 S. 
Ct 1007, 341 US. 955, 95 L.Ed. 1376. 
Cure of denial 

Where petitioner had been denied 
equal protection in violation of the 
Fourteenth Amendment in that he 
had been prevented by state prison 
officials from sending out his ap¬ 
peal papers and thereby taking ap¬ 
peal from his conviction in state 
court, nothing short of an actual ap¬ 
pellate determination of merits of the 
conviction according to procedure 
prevailing in the ordinary cases 
would cure the original denial of 
equal protection. 

US.—Dowd V. U. S. ex rel. Cook, Ind., 
71 S.Ct. 262. 340 US. 206, 95 L.Ed. 
215, 19 A.L.R.2d 784. 

Interference by a state official with 
the perfecting of an appeal may 
amount to a denial of equal protec¬ 
tion of the laws within the meaning 
of federal Constitution. 

Md.—Bernard v. Warden of Md. 
House of Correction, 49 A.2d 737, 
187 Md. 273. 

Refusal of warden to permit convict 
to appeal to court 
Where warden of prison refused 
to accept for mailing all of defend¬ 
ant’s applications to the courts for 
relief, suppression of defendant’s 
right to ask courts for relief was 
denial of equal protection. 

Ind.—Sweet v. State, 117 N.E.2d 745, 
233 Ind. 160, 

Interference with application for par¬ 
don 

Equal protection of the laws is not 
denied a convict by interference with 
his mail with respect to a pardon, re¬ 
fusal by the state to furnish him 
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Prejudice or bias on the part of the trial judge 
may constitute a denial of equal protection of the 
laws.‘*^*^s The failure to afford accused a prompt 
preliminary examination, as provided by state law, 
is not a denial of equal protection of the laws.'^^-^o 
Accused is not denied equal protection of the laws 
by the refusal of the court to grant him access to 
a transcript of testiniony by the state’s witnesses 
taken before the prosecuting officer before the 
trial.^'^-25 

Equal protection of the laws entitles one accused 
of crime to protection from injury by the officers 
having him in- custody^^-SO and the right to protec¬ 
tion by the officers from injuries sought to be in¬ 
flicted by third persons.‘^i-35 

Right to counsel. Equal protection of the laws is 
denied accused where he is denied counsel or in- 
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competent counsel is-appointed for him.'*^*^® Wher^ 
accused waives his right to counsel, he is not denied * 
equal protection of the laws by the court’s failure to 
appoint counsel for him.'^'^-'^^ 

Jury. Laws affecting the right of a trial by jury, 
generally speaking, must be equal and uniform 
throughout the state.^^ Equal protection of the 
laws is not denied by a provision for parol waiver of 
a jury trial.'^ 2 .5 ^ statute or rule of court, however, 
does not violate the equal protection guaranty which 
prescribes different methods of selecting and im¬ 
paneling juries in different cases,^^ or in different 
courts,^^*^ or in different parts of the state,^^ or 
prescribes the number of peremptory challenges of 
jurors allowed in different cases,^^ or different” 
numbers of such challenges in places of different 
sizes,^® the grounds of such challenges, qj. 


without chargre documents necessary 
for the presentation of his applica¬ 
tion for a pardon, or by the failure 
to provide him with counsel to make 
such application. 

U.S.—Gerrish v. State of Me., 89 F. 
Supp. 244. 

41rl5 Mo.—Osborne v. Purdome, 260 
S.W.2d 159. 

41.20 U.S.—Lyons v. State of Okla¬ 
homa, 64 S.Ct. 1208, 322 U.S. 596, 
88 L.Ed. 1481, rehearing: denied 65 
S.Ct. 26, 323 U.S. 809, 89 L.Ed. 
645. 

41.25 Fla.—^McAden v. State, 21 So. 
2d 33, 156 Fla. 523, certiorari de¬ 
nied 66 S.Ct. 28, 326 U.S, 723, 90 
L.Ed.-429. 

41.30 U.S.—Lynch v, U. S., C.A.Ga,, 
189 F.2d 476, certiorari denied 72 
S.Ct. 50, 342 U.S. 831, 96 L.Ed. 629. 
41.35 U.S.—Lynch v. U. S., supra. 

41.40 U.S,—Sweet v. Howard, C.C.A, 
Ind., 155 F.2d 715, certiorari de¬ 
nied 69,.S.Ct. 877, 336 U.S. 950, 93 
L.Ed. 1105. 

Todd V. Dowd, D.C.Ind., 100 F. 
Supp. 486. 

Incompetence not established 

U.S.—Sweet v. Howard, C.C.A.Ind., 
165 P.2d 715, certiorari denied 69 
S.Ct. 877, 336 U.S. 950, 93 L.Ed. 
1105. 

Appointment of Illiterate counsel 
Proof that counsel a ^^pointed to de¬ 
fend petitioner in istate court on 
charge of kidnapping was illiterate, 
if established, would not, have been 
sufficient to brand counsel incom¬ 
petent for purpose pf establishing 
that petitioner had been deprived of 
equal protection of law. 

U.S.—;Sweet v. Howard, supra. 

41.45 Kan.—State v. Perkins, 133 P. 

> >2d 160, 156 Kan. 323. 

42. C^l.—^People v. Lloyd, 220 P. 

'2d’i;o, 98 CaLl.App.2d 305,' 

GA' — Cadlir' V. State, 31 S.E.2d 38, 


198 Gau 99, certiorari denied 66 
S.Ct. 190, 323 U.S. 676, 89 L.Ed. 
549. 

I],l.-^People V. D’Angustino, 83 N.E. 
2d 695, 402 Ill. 203. 

Okl.—Hill V. State, 256 P.2d 469, 97 
Okl.Cr, 23. 

Tenn.—State ex rel. Ward v. Mur¬ 
rell, 90 S.W.2d 945, 169 Tenn. 688. 
Va.—Benson v. Com., 68 S.E.2d 312, 
190 Va. 744, 

42.5 Ill.—People V. D’Angustino, 83 
N.E,2d 695, 402 Ill. 203. 

43. U.S.-^Fay v. People of State of 
New York, 67 S.Ct. 3 613, 332 U.S. 
261, 91 L.Ed. 2043, rehearing denied 
68 S.Ct. 27, 332 U.S. 784, 92 L.Ed. 
367, and Bove v. People of State 
of New York, 68 S.Ct. 28, 332 U.S. 
784, 92 L.Ed. 367—Gardner v. State 
of Michigan, 26 S.Ct. 106, 199 U.S. 
325, 50 L.Ed. 212, 

Ky.—Deaton v. Commonwealth, 163 
S.W. 204, 167 Ky. 308. 

La.—State v. Guirlando, 93 So. 796, 
152 La. 570, 

Summoning from another county 

Overruling defendant's objection to 
summoning panel from county not 
"adjoining”* that in which trial was 
had did not deny him equal protec¬ 
tion of laws. 

Ky.-rFrasure v. Commonwealth, 202 
S.W. 653, 180 Ky. 274. 

“Blue ribbon” jury 

Conviction by a special or so-call¬ 
ed "blue ribbon” jury as used by 
state courts in the state and county 
of New York did not violate due 
process or equal protection of the 
laws guaranteed by the Fourteenth 
Amendment; wh^re administration 
of special jury panel system- used in 
the state and county of New York 
allegedly, deprived defendants of con¬ 
stitutional rights; in that a special 
juiy pariel Was more Inclined than a 
general panel to convict, proof of 
studies And criticism to that effect by 
New York Stat^" Judicial Council ten 
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years earlier did not establish that 
defendants were denied equal protec¬ 
tion of the laws, in absence of evi¬ 
dence that special jury was Inclined 
to convict without justification or 
that special juries were more often 
reversed on the facts than ordinary 
ones, or evidence that inequality be¬ 
tween records of conviction as origi¬ 
nally found by council continued to 
exist in year that defendants were 
tried. 

U.S.—Fay V. People of State of New 
York, 67 S.Ct. 1613, 332 U.S. 261, 

91 L.Ed. 2043, rehearing denied 68 
S.Ct. 27, 332 U.S. 784, 92 L.Ed. 367. 
and Bove v. People of State of 
N. Y., 68 S.Ct. 28, 332 U.S. 784, 

92 L.Ed. 367. 

43.5 Ga.—McIntyre v. State, 11 S.B. 
2d 5, 190 Ga. 872, 134 A.L.R. 813, 
certiorari denied McIntyre v. Slate 
of Georgia, 61 S.Ct. 732, 312 U.S. 
695, 85 L.Ed. 1130. 

44. Ala.—Morris v. State, 175 So. 
283, 234 Ala. 520, appeal dismissed 
Morris v. State of Alabama, 68 S. 
Ct. 58, 302 TT.S. 642, 82 L.Ed. 499, 
rehearing denied 58 S.Ct. 263, 302 
U.S. 778, 82 L.Ed. 602. 

Dixon V. State, App., 167 So. 
340, certiorari denied 167 So. 349, 
232 Ala. 150. 

Mo.—Corpus Juris cited iu State v., 
McCann, 47 S.W.2d 96, 97, 829 Mo. 
748. 

12 C,J. p 1187 note 26. 

45. U.S,—Brown v. New Jersey, N. 
J., 20 S.Ct. 77, 175 U.S. 172, 44 L. 
Ed. 119. 

46. U.S.—Hayes v. Missouri, Mo., 7 
i S.Ct 350, 120 U.S. 68,' 30 L.Ed. i678. 

Mo.—Corpus Juris cited 4u State v. 
McCann, 47 S.W.2d 96, 97, 329 Mo. 
74?., , , , . - . , 

47. Mo.—Corpus Juris cited in 

State V. McCann, 47 S.W.2d 95, 97, 
329 Mo. 748*. ' 

12 C.J. p 1187 bote ^9. 
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time within which they may be made,^^ or which 
prescribes the manner of examining jurors on the 
voir dire,and whether there shall be a jury of 
twelve or a lesser number, and whether the ver¬ 
dict must be unanimous.^^^ 

A juror put on defendant and peremptorily chal¬ 
lenged may be again put on defendant at a subse¬ 
quent trial under the same indictment without de¬ 
priving him of the equal protection of the laws.®^ 
Any action, however,’ by the officers charged with 
the selection of a jury which constitutes a dis¬ 
crimination against persons belonging to the same 


political party as the accused constitutes a viola¬ 
tion of the equal protection guaranty.^* 

A provision for trial without jury in a prosecu¬ 
tion for practicing medicine and surgery without 
a license has been held not to violate the require¬ 
ments of equal protection.^3 

Evidence. The equal protection of the laws is 
not violated by a statute or rule of court which 
regulates the burden of proof,or the admissibility 
of the evidence's in a criminal proceeding, such as 
by making spouses incompetent to testify for or 


48. TJ.S.—^Langr v. New Jersey, 28 
S.Ct; 694, 209 U.S. 467, 62 L.Ed. 
894. 

La.—State v. Wilson, 14 So.2d 873, 
20,4 La. 24, appe^,! dismissed 64 S. 
Ct. 202, 320 U.S. 714, 88 L.Ed. 419. 

49. Ga.—^Herndon v. State, 174 S.E. 
697, 178 Ga. 832, rehearing denied 
176 S.E. 620, 179 Ga. 697, and ap¬ 
peal dismissed Herndon State of 
Georgia, 65 S.Ct, 794, 295 U.S. 441, 
79 L.Ed. 1530, rehearing denied 56 
S.Ct. %2. 296 U.S. 661, 80 L.Ed. 
471. 

Ao(liialiLta3Loe with deceased. 

In prosecution of negro for mur¬ 
der of white man, refusal to permit 
counsel to ask prospective jurors 
whether they were acquainted with 
deceased was not error and did not 
deprive accused of equal protection 
of law. 

Ga.—-Ford v. State, 44 S.E. 2d 263. 
202 Ga. 699. 

50. Or.—State v. OSbourne, 67 P.2d 
1083, 153 Or. 484. 

51. Ga.—Cady v. State, 31 S.E.2d 
38, 198 Ga. 99, certiorari denied 65 
S.Ct. 190, 323 U.S. 676, 89 L.Ed. 
549—^Esa v. State, 90 S.E. 278. 

Esa V. State, App., 90 S.E. 732. 

52. U.S.—^Kentucky v. Powers, C.C. 
Ky., 139 P. 452, reversed on other 
grounds 26 S.Ct. 387, 201 U.S. 1, 50 
L.Ed. 633, 6 Ann.Cas. 692. 

Separation of Jury 

Accused in murder prosecution was 
not deprived of equal protection of 
the law because of separation of 
jui*y when jury was required to sep¬ 
arate into two groups in order to 
reach 11th floor of hotel, and when 
women jurors were taken to separate 
rooms for sleeping. 

Cal.—People v. Lloyd, 220 P.2d 10, 
98 Cal.App.2d 305. 

53. N.J.—^Heintze v. New Jersey 
State Board of Medical Examiners, 
163 A. 263, 107 N.J.Law 420. 

54 . Cal.—^People v. Morrison, 22 P. 
2d 718, 218 <?al. 287, reversed on 
other grounds 64 S.Ct, 281, 291 U. 
S. 82, 78 L.Ed. 664. 

Changing rale of evidencor as to bur¬ 
den ^ 1 ' 

It is within ’ the ’ constitutional 


right of the legislature or of the 
people in the exercise of the powers 
of initiative which they have re¬ 
served to themselves to change any 
rule of evidence now existing, and 
to place on defendant in a criminal 
case of whatsoever character a 
heavier burden in the trial of the 
charge against him than he is under 
the existing system required to bear. 
Cal.—^People v. Cockrill, 216 P. 78, 62 
Cal.App. 22, aflirmed Cockrill v. 
People of State of California, 45 S. 
Ct. 490, 268 U.S. 258, 69 L.Ed. 
944. 

Proof of citizenship 

An alien land law which places on 
a defendant, alleged and proved to 
bo a member of a race ineligible for 
naturalization, the burden of prov¬ 
ing citizenship or eligibility to citi¬ 
zenship, but not imposing a like bur¬ 
den on a defendant not proved tp be 
of such race, is not discriminatory. 
Cal.—^People v. Morrison, 22 P.2d 
718, 218 Cal. 287, reversed on oth¬ 
er grounds Morrison v. People of 
State of California, 64 S.Ct. 281, 
291 U.S. 82, 78 L.Ed. €64. 

People V. Shoici Nakamura, 13 
P.2d 805, 125 Cal.App. 268—People 
V. Morrison, 13 P.2d 800, 125 Cal. 
App. 282, appeal dismissed Morri¬ 
son V. People of State of Califor¬ 
nia, 53 S.Ct. 401, 288 U.S. 691, 77 
L.Ed, 970. 

55. Cal.—^Ex parte Marley, 176 P. 

2d 832, 29 Cal.2d 525. 

Mass.—Commonwealth v. Congdon, 
165 N.E. 467, 265 Mass. 166. 

Okl.—^Lyons v. State, 138 P.2d 142, 
77 Okl.Cr. 197—^Lyons v. State, 140 
P.2d 248, 77 Okl.Cr. 197, affirmed 64 
S.Ct. 1208, 322 U.S. 596, 88 L.Ed. 
1481, rehearing denied 66 S.Ct. 26, 
323 U.S. 809, 89 L.Ed. 646. 

.Bvideiice of prior convictions 

The provision in Alcoholic Bever¬ 
age Control Act permitting, in pros¬ 
ecution for violation of the Act, the 
introduction of evidence of defend¬ 
ant's former conviction of a violation 
of the Act does not deprive defendant 
of equal protection of laws guaran¬ 
teed by federal Constitution, 

Ya.—Surratt v. iCommonwealth, 48 S. 
E.2d 362, 187 Va. 940, 
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Evidence illegally obtained 

(1) Statute providing generally 
that illegally procured evidence is in¬ 
admissible, but excepting prosecu¬ 
tions in specified county for viola¬ 
tion of state gambling laws does not 
violate equal protection of the laws 
guaranteed by federal Constitution. 
U.S.—Salsburg v. State of Md., 74 

S.Ct. 280, 346 U.S. 545, 98 L.Ed. 281, 

(2) Provision of narcotic laws to 
effect that in prosecution for viola¬ 
tion thereof, statute deeming inad¬ 
missible evidence procured by illegal 
search or seizure shall not apply does 
not deprive a defendant of his con¬ 
stitutional rights. 

Md.—^Barr v. Warden, Md. House of 
Correction, 9 6 A.2d 494, 202 Md. 
643, certiorari denied 74 S.Ct, 62, 
346 U.S. 839, 98 L.Ed. 360. 

(3) A rule admitting incriminatory 
evidence discovered on an illegal ar¬ 
rest and on unlawful search of per¬ 
son and premises of accused does not 
contravene the equal protection of 
the laws. 

U.S.—Sisk V. Overlade, C.A.Ind., 220 
P.2d 68. 

Ga.—Groce v. State, 97 S.E. 525, 148 
Ga. 520—Hysler v. State, 96 S.E. 
884, 148 Ga, 409. 

Proof of reputation 

A statute authorizing, on a prose¬ 
cution for a violation of the prohibi¬ 
tion laws, proof of defendant’s gen¬ 
eral reputation as a violator of such 
laws does not violate the equal pro¬ 
tection guaranty. 

Va.—^Barrack y. Commonwealth, 128 
S.E. 638, 142 Va. 596—^Anthony v. 
Commonwealth, 128 S.E. 633, 132 
Va. 577. 

Nonaccess 

The statute providing that in pa¬ 
ternity proceedings, if the mother is 
married, both she and her husband 
may testify to nonaccess, but not 
changing the common-law rule that 
neither husband nor wife is com¬ 
petent to prove nonaccess during 
wedlock in other proceedings, is not 
unconstitutional on ground that it is 
unreasonable and deprives defendant 
of equal protection of law. 

N.T.—Commissioner of Public Wel¬ 
fare ot City of New York, on Com- 
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against one another in such a proceeding nor 
does the failure of the law to provide a method 
for compelling the attendance of defendant’s wit¬ 
nesses who are without the state, or to provide a 
method for taking and using the depositions of such 
witnesses,57 constitute a denial by the state of the 
equal protection of the laws. There is such a denial, 
however, by a statute or rule which denies the right 
of defendant to testify when he offers himself as 
a witness,or which requires an insolvent defend¬ 
ant, who desires to have witnesses summoned in his 
behalf, to state in his affidavit of insolvency what 
he expects to prove by the witnesses, whereas a de¬ 
fendant who is able to pay for his subpoenas is not 
required to do so.®® Accused is not denied equal 

plaint of Vincent, v. Koehler, 30 
N.E.2d 587, 284 N.Y. 260. 

Goufessiozi 

(1) Where accused's second con¬ 
fession was made at a time far re¬ 
moved from the first confession and 
at a place where accused knew that 
he was secure from violence, evidence 
overcame presumption that influ¬ 
ence Inducing the first confession ex¬ 
isted when the second confession 
was made and admission of second 
confession was not a denial of equal 
protection of law. 

Okl.—Lyons v. State, 140 P.2d 248, 

77 OkLCr. 197, affirmed 64 S.Ct. 

1208, 322 tr.S. 696, 88 L.Ed. 1481, 
rehearing denied 65 S.Ct. 26, 323 
XJ.S. 809, 89 L.Ed. 645—Lyons v. 

State, 138 P.2d 142, 77 Okl.Cr. 197. 

(2) The illegal detention and ques¬ 
tioning of accused's wife who was a 
CO defendant in trial cpurt did not 
constitute coercion, and hence ad¬ 
mission of wife’s unsigned confes¬ 
sion from which accused’s name was 
deleted was not such a denial of 
equal protection of the law as would 
entitle accused to relief under Post- 
Conviction Hearing Act, where wife 
was held In police station in close 
proximity to accused except when 
being questioned, and wife could talk 
with accused between questioning pe¬ 
riods, a,nd wife was not mistreated 
and was a mature and informed wo¬ 
man and at the trial the jury heard 
the evidence and found .that her 
statement was voluntary. 

Ill.—People V. Hall, 110 N.E.2d 249, 

413 Ill. 615. 

se. Ga.—Cady v. State, 31 S.E.2d 
38, 198 Ga. 99, certiorari denied 
65 S.Ct. 190, 323 U.S. 676, 89 L.Ed. 

649—Melton v. State, 178 S.E. 447, 

180 Ga. 104. 

57. U.S.—^Minder v. Georgia, 22 S. 

Ct 224. 183 U.S. 559, 46 L.Ed. 328. 

50. N.J.—State v. Levine, 162 A. 

909, 109 ISr.J.Law 503. 

59.. , Fla,—Bailey v. State, 7.9 So. .730, 

76 Fla. 213. ‘ 


protection of the laws where he is prevented from 
testifying in mitigation of punishment without sub¬ 
jecting himself to general cross-examination where 
all accused persons are treated the same way.59.5 
One charged with being a habitual criminal is not 
denied equal protection of the laws by the admission 
in evidence of previous convictions notwithstanding 
he had been pardoned.59-i0 
The legislature may also, without violating the 
equal protection clause, make proof of certain 
facts prima facie evidence of other facts to the 
extent that there is some rational connection be¬ 
tween the facts proved and the ultimate facts pre¬ 
sumed,®® and this rule applies notwithstanding public 
officers are excepted from the operation of the stat- 

eral Firearms Act, the court could 
take judicial notice that firearms and 
ammunition, if manufactured at all 
in Puerto Rico are manufactured 
there in only very small quantities, 
and in view of relative ease with 
which one accused could and the 
government could not show that he 
had received revolver and ammuni¬ 
tion since passage of the act, the 
statutory presumption of violation 
of the act arising from possession 
of firearm and ammunition did not 
deny equal protection of law. 

U.S.—Cases v. U. S., C.C.A.Fuerto Ri¬ 
co, 131 F.2d 916, certiorari denied 
Oases Velazquez v. U. S., 63 S.Ct. 
1431, 319 U.S. 770, 87 L.Ed. 1718, 
rehearing denied 65 S.Ct 1010, 324 
U.S. 889, 89 L.Ed. 1437. 

Effect of evidence , 

So far as the federal constitution 
is concerned, it is within the power 
of every legislature to prescribe the 
evidence which shall be received, and 
the effect of that evidence, in the 
courts of its own government 
N.H.—State v. Lapointe, 123 A, 692, 
81 N.H, 227, 31 A.L.R. 1212. 

Evasion of.escheat 
A provision of the Alien Lai]id Law 
raising a prima facie presumption 
that a conveyance under the act is 
made with intent to evade escheat 
where the property is taken in the 
name of one person and the consid¬ 
eration to be paid by an alien does 
not deny to any person or class of 
persons within the state the equal 
protection of the law. 

Cal.—People v. Cockrill, 216 P. 78, 
62 Cal.App. 22, affirmed Cockrill v. 
People of Slate of California, 45 
S.Ct. 490, 268 U.S. 258, 69 L.Ed. 944. 

Presumption of recklessness ' 

A statute declaring that persons 
not regularly engaged in manufac¬ 
ture, sale, transportation, or legiti¬ 
mate use of high explosives who are 
discovered in possession thereof 
shall be presumed guilty of reckless 
and malicious possession, is not un¬ 
constitutional as denying equal pro- 


Beason for rale 

'Tf the affidavit of insolvency of 
a prisoner can be used in evidence 
against him, he suffers because of 
his poverty. A prisoner who is able 
to pay to have his witnesses sum¬ 
moned, not having to disclose what 
they will testify to, is not subject to 
the disadvantage of having his fail¬ 
ure to call his witnesses used as evi¬ 
dence against him, and it follows 
that an insolvent prisoner is placed 
in greater jeopardy than one in bet¬ 
ter financial circumstances. An in¬ 
solvent prisoner would thus be de¬ 
nied the equal protection of thf? 
laws.” 

Fla.—Bailey v. State, supra. 

59,5 U.S.—^U. S. ex rel. Bongiorno v. 
Ragen, D.C.Ill., 64 F.Supp. 973, af¬ 
firmed, C.C.A., 146 F.2d 349, cer¬ 
tiorari denied 65 S.Ct. 1194, 325 
U.S. 865, 89 L.Ed. 1985. 

59.10 U.S.—Groseclose v. Plummer, 
C.C.A.Cal., 106 F.2d 311, certiorari 
denied 60 S.Ct. 264, 308 U.S. 614, 
84 L.Ed, 513. 

60. U.S.—'Cases v. U. S., C.C.A.Puer- 
to Rico, 131 P.2d 916, certiorari de¬ 
nied Cases Velazquez v. U. S., 63 
S.Ct. 1431, 319 U.S. 770, 87 L.Ed. 
1718, rehearing denied 65 S.Ct. 1010, 
324 U.S. 889, 89 L.Ed. 1437. 

Cal.—People v. Fitzgerald, 58 P.2d 
718, 14 Cal.App.2d 180, certiorari 
denied Fitzgerald v. People of 
State of California, 67 S.Ct. 115, 
299 U.S. 593, 81 L.Ed. 437. 

Colo.—Roberts v. People, 243 P. 544, 
78 Colo. 655. 

Fla.—Black v. State, 81 So. 411, 77 
Fla. 289. 

Ga.—Fordham v. State, 98 S.E. 267, 
148 Ga. 758. 

Neb.—Mantell v. Jones, 36 N.W.2d 
115, 150 Neb. 785. 

N.J.—State V. Giordano, 3 A.2d 290, 
121 N.J.Law 469. 

Wash.—State v. Fitzpatrick, 251 P. 

875, 141 Wash, 638. 

12 C.J. p 1187 note 37. 

Relative ease of proof 

In determining validity of the Fed- 
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16A C.J.'S. 


CONSTITUTIONAL LAW §§ 563-564 


utory presumption.f^ A statute, however, which 
makes proof of the unlawful intent of a firm, cor¬ 
poration, or principal sufficient in the prosecution of 
a director, officer, or agent is a denial of equal pro- 
tection;®2 It has also been held that the legislature 
cannot declare that facts which it is prohibited from 
making a crime shall be sufficient, although only 
prima facie, evidence of crime.^^ 

Fingerprinting, A statute providing for the fin¬ 
gerprinting of arrested persons is not a violation of 
the guaranty of equal protection of the laws.®3.5 

Extradition, A fugitive is not denied equal pro¬ 
tection by the failure of the governor to grant him 
a hearing when his extradition is sought^^Jio A 
compact between states for the return of parolees 
from one state to the other does not deprive one re¬ 


turned under the procedure provided by such com¬ 
pact of equal protection of the laws.^^.is 

§ 564. - Punishment 

Equal protection of the laws is not denied by a stat¬ 
ute prescribing the punishment to be inflicted on a per¬ 
son convicted of crime, unless it prescribes different 
punishments for the same acts committed under the 
same circumstances by persons in like situation. 

Generally speaking, the law with respect to the 
punishment to be inflicted for a crime must operate 
equally on every citizen or inhabitant of the state, 
and a statute is void as a denial of the equal pro¬ 
tection of the laws which prescribes different pun¬ 
ishments or different degrees of punishment for 
the same acts committed under the same circum- 


tection, In view of rational connec¬ 
tion between fact of possession and 
presumption based thereon. 

Cal.—People v. Fitzgerald, 68 P.2d 
718, 14 Cal.App.2d 180, certiorari 
denied Fitzgerald v. People of 
State of California, 67 S.Ct. 115, 
299 U.S. 593, 81 L.Ed. 437. 
Possession of stolen vehicle 

Statutory provision thiat possession 
by any person of a motor-driven ve¬ 
hicle with engine numbers removed 
or mutilated so as to make identifi¬ 
cation difficult, shall be prima facie 
evidence of theft of such vehicle or 
receipt of such vehicle knowing it 
have been stolen, and that burden 
of proof of ownership shall fall on 
the person in whose possession the 
vehicle may be, does not deny due 
process and equal protection of the 
law. 

Neb.—Mantell v. Jones, 36 N.W.2d 
115, 160 Neb. 786. 

Possession of liquor in place of busi¬ 
ness 

Statute providing that possession 
by licensee, under beverage act, in 
hi^ place of business, of beverages 
containing more than one per cent of 
alcohol by weight, not permitted to 
he sold by licensee, shall be prima 
facie evidence that such beverages 
are being sold by licensee does not 
deny due process of the law or equal 
protection of the law. 

Fla.—Shelton v. Coleman, 187 So. 266, 
136 Fla. 625. 

Failure to pay as showing fraud 

The statute making failure to pay 
for material or labor prima facie 
evidence of intent to defraud, is not 
unconstitutional as violating the 
equal protection clause of the Four¬ 
teenth Amendment. 

Ga.~Conins v. State, 55' S.E.2d 699, 
' ‘206 Ga. 95. 

61. U-S.:—Adams y. New York, N.T., 

24,S.Ct. 372, 1,92 U.S. 686, 48 LuEd. 
675. 


Possession of lottery tickets 

A statute making the possession 
of lottery tickets prima facie evi¬ 
dence of the knowing possession of 
such tickets, making such possession 
a crime, and expressly excepting 
public officers from the operation of 
the statute, does not deprive an ac¬ 
cused, under such statute, of the 
equal protection of the laws. 

U.S.—^Adams v. New York, supra. 

62. U.S.—Great Atlantic & Pacific 
Tea Co. v. Ervin, D.C.Minn., 23 F. 
Supp. 70. 

63. U.S.—^Fenner v. Boykin, D.C.Ga, 
3 F.2d 674. 

Gambling stamp 

Statute which provides, inter alia, 
that holding, owning, having in pos¬ 
session or paying tax for federal 
gambling stamp shall be prima facie 
evidence against holder in any prose¬ 
cution for violation of state gambling 
laws was, as applied to defendant 
against whom detention warrant was 
issued by justice of the peace after 
preliminary trial wherein only evi¬ 
dence was possession of the stamp, 
unconstitutional as denying equal 
protection. 

Fla.—Jefferson v. Sweat, 76 So.2d 494. 
63.5 Ind.—Voelker v, Tyndall, 75 N. 
E.2d 548, 226 Ind. 43—State ex rel. 
Mavity v. Tyndall, 74 N.E.2d 914, 
225 Ind. 360, certiorari denied 68 
S.Ct. 609, 333 U.S. 834, 92 L.Ed. 
1118, rehearing denied 68 S.Ct. 732, 
333 U.S. 868, 92 L.Ed. 1138. 

N.J.—McGovern v. Van Riper, 45 A. 

2d 842, 137 N.J.Eq. 648. 

63.10 U.S.—Gerrish v. State of N. 
H., D.CMe., 97 F.Supp. 527. 

63.15 Ark.—Gulley v. Apple, 210 
S.W.2d 614, 213 Ark. 350. 

Cal.—^Ex parte Tenner, 128 P.2d 338, 
20 Cal.2d 670. 

N.Y.—^People ex rel. Rankin v. Ruth- 
azer, 107 N.E.2d 458, 304 N.Y. 302. 
Ohio.—State ex rel. Eikenbary v. 
Smith, App., 87 N.E.2d 6^90, appeal 
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dismissed 84 N.E.2d 918, 151 Ohio 
St. 178. 

Wash.—^Pierce v. Smith, 195 P.2d 112, 
31 Wash. 2d 52, certiorari denied 69 
S.Ct 24, 335 U.S. 834, 93 L.Ed. 387. 
64. U.S.—Lynch v. U. S.. C.A.Ga., 
189 P.2d 476, certiorari denied 72 
S.Ct 60, 342 U.S. 831, 96 L.Ed. 629. 
Ind.—^Dowd v. Stuckey, 51 N.E.2d 947, 
222 Ind. 100. 

Ill.—^People V. Nowak, 55 N.E.2d 63, 
387 Ill. 11, 152 A.L.R. 1104, cer¬ 
tiorari denied 65 S.Ct 67, 323 U.S. 
745, 89 L.Ed. 597, rehearing denied 
65 S.Ct 114, 323 U.S. 814, 89 L.Ed. 
648. 

La.—State v. Thomas, 69 So.2d 738, 
224 La, 431. 

Mo.—State ex rel. Miller v. O’Malley, 
117 S.W.2d 319—State v. Gregori, 2 
S.W.2d 747, 318 Mo. 998, 

rizing dSrte for execatiOA of death 
senteB.ee 

I (1) The statute authorizing court 
I to fix a new date for execution of 
death sentence after original date 
had passed does not violate the equal 
protection and due process clauses 
of the state and federal constitutions. 
Ga.—^Fowler v. Grimes, 31 S.E.2d 174, 
198 Ga. 84, certiorari denied 65 
S.Ct. 266, 323 U.S. 784, 89 L.Ed. 626. 
(2) "Where stay of execution was 
ordered when accused sentenced to 
death for first degree murder applied 
to federal district court for a writ 
of habeas corpus, and after affirm¬ 
ance of order of such court denying 
the petition state trial court caused 
another warrant of execution to be 
drawn signed by trial judge, attested 
by clerk of trial court and delivered 
to warden of state prison, accused 
was not denied equal protection of 
the law because the warrant of exe¬ 
cution was drawn, sigrned and attest¬ 
ed without notice to him and without 
his being present 

Nev.—^Ex parte Kramer, 122 P.2d 862, 
61 Nev. 174, appeal dismissed Kra¬ 
mer V. Sheehy, 62 S.Ct 1283, 316 
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stances by persons in like situation.^5 The legisla¬ 
ture, however, in prescribing and fixing punishment 
for crime has a great latitude of discretion in classi¬ 
fying the same with reference to the heinousness 
and gravity of the act or acts constituting the 
crime,®® and, subject to the limitation that no dis¬ 
crimination is made between persons of the same 
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class committing like offenses, the legislature may, 
without violating the equal protection clause, estab¬ 
lish different punishments in different parts of the 
state, under different conditions, for the same of¬ 
fense,®*^ or different punishments for different de¬ 
grees of the same offense;®® or it may provide a 
special punishment for a special class of offenders,®® 


U. S. 646, 86 Lf.Ed. 1730, rehearing 
denied 63 S.Ct. 22, 317 U.S. 703, 
87 li.Ed. 562. 

Confiictingr decisions 
Alleged conflicting decisions of 
state supreme court in applying stat¬ 
ute providing that every person 
guilty of murder in the first degree 
shall suffer death, or confinement in 
the state prison for life, at the dis¬ 
cretion of the jury trying the case, 
did not deprive accused of equal pro¬ 
tection of the laws, so as to entitle 
him to release in habeas corpus pro¬ 
ceedings in federal court. 

U.S.—Sampsell v. People of State of 
Cal., C.A.Cal., 191 P.2d 721, certio¬ 
rari denied 72 S.Ct. 369, 342 U.S. 
929, 96 L.Ed. 692. 

65. Hawaii.— Corpus Juris quoted, in 
Territory v. Armstrong, 28 Hawaii 
88, 91. 

Kan.—Corpus Juris cited in State ex 
rel. White v. Board of Com’rs of 
Wyandotte County, 39 P.2d 286, 
290, 140 Kan. 744. 

Mo.—Ex parte Wilson, 48 S.W.2d 919, 
330 Mo, 230—^Ex parte Schatz, 269 
S.W. 383, 307 Mo. 67, 38 A.L.,R. 
1032. 

N.C.— Corpus Juris cited in State 

V. Fowler, 136 S.E. 709, 710, 193 
NT.G. 290, 

Or.— Corpus Juris Secundum cited in 

State V. Pirkey, 281 P.2d 698, 702. 
Utah.~-State v. Kallas, 94 P.2d 414, 
97 Utah 492. 

Tex.—Ex parte Ferguson, 132 S.W. 
2d 408, 137 Tex.Cr. 494, followed in 
Ex parte Patterson, 132 S.W.2d 411, 
137 Tex.Cr. 504, Ex parte Williams, 
132 S.W.2d 411, 137 Tex.Cr. 514, 
Ex parte Tates, 132 S.W.2d 412, 
137 Tex.Cr. 516, and Ex parte Sud- 
derth, 132 S.W.2d 412, 137 Tex.Cr. 
506—^Ex parte Sizemore, 8 S.W.2d 
134, 110 ,Tex.Cr. 232, 59 A.L.K. 

430. 

12 C.J. p 1187 note 41. 

Parole statute 

A statute violates the equal pro¬ 
tection clause where it improperly 
clSLSsiftes convicts of the same grade, 
by extending to those committed to 
county jails, houses of correction, or 
workhouses the advantage of being 
discharged by the courts at any time, 
and by restricting* those in peniten¬ 
tiaries to the parole provisions of 
the statute. 

Pa.—Commonwealth v. Sweeney, 5 
PavDist. & Co. 80, * 


Under guise of penalty for violation 
of local law 

The legislature cannot, under the 
guise of prescribing a penalty for 
the violation of a local law, pre¬ 
scribe penalties, for general offenses 
different from those defined and pre¬ 
scribed by statute and applicable to 
the entire state. 

Tex.—^Ex parte Sizemore, 8 S.W.2d 
134, 110 Tex.Cr. 232, 59 A.L.R. 

430. 

Discrimination as to punishment be¬ 
cause of sex see supra § 544. 

Credit on fines 

The statutes providing for allow¬ 
ance of different amounts daily as 
credits on fines and costs, assessed 
against persons sentenced to work 
or imprisonment in jail on convic¬ 
tions of misdemeanors when unable 
to pay such fines and costs, in dif¬ 
ferent counties according to their 
populations, are unconstitutional as 
not giving equal protection to all 
citizens of state. 

Tex.—Ex parte Ferguson, 132 S.W. 
2d 408, 137 Tex.Cr. 494, followed 
in Ex parte Patterson, 132 S.W.2d 

411, 137 Tex.Or. 604, Ex parte Wil¬ 
liams, 132 S.W.2d 411, 137 Tex.Cr. 
514, Ex parte Yates, 132 S.W.2d 

412, 137 Tex.Cr. 515, and Ex parte 
Sudderth, 132 S.W.2d 412, 137 Tex. 
Cr. 506. 

66. U.S.—Skaug v. Sheehy, C.C.A. 

Nev., 157 F.2d 714. 

Okl.—State v. Johnsey, 287 P. 729, 
46 Okl.Cr. 233. 

Prospective reduction of punishment 

Power of state to enact legislation 
lowering punishment for a crime 
with prospective effect only, cannot 
be questioned, and no denial of due 
process or equal protection of the law 
occurs merely because legislature 
does not make reduction in penalty 
applicable to those sentenced prior 
thereto. 

N.J.—State V. Clayton, 89 A.2d 96, 19 
N.J.Super. 656. 

Death sentence mandatory unless 
Jury acts 

The construction of statute provid¬ 
ing that murder in the first degree 
shall be punished by death or life 
imprisonmeht, at discretion of jury, 
as requiring court to impose death 
penalty when jury fails to fix pen¬ 
alty, is not a denial of 6qual protec-^ 
tion of the laws. 

U.S.—Skaug V. Sheehy, C.C.A.Nev., 
167 F.2d 714. 
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Transportation of intoxicating llq. 
nor 

Statute imposing penalty for Im¬ 
porting and transporting intoxicating 
liquor into the state, which is more 
severe than penalty imposed for 
transporting liquor within the state, 
is not violative of equal protection 
clause of federal constitution, in view 
of reasonable basis for the classifica¬ 
tion which bears fair and substantial 
relation to the Object sought to be 
attained by the act. 

US.—Hayes v. U. S., C.C.A.Okl., 112 
P.2d 417. 

Okl.—Harris v. State, 122 P.2d 401, 
74 Okl.Cr. 13. 

67. N.T.—People ex rel. Kipnis v. 
MdCann, 191 N.Y.S. 574, 199 App. 
Div. 30, 39 N.T.Cr. 339. 

People ex rel. Ward v. McCann, 
193 JST.T.S. 387, 117 Misc. 798, 39 
N.T.Cr. 400. 

68. Tex.—Garza v. State, 56 S.W.2d 
1042, 122 Tex.Cr. 413. 

69. Hawaii.—Corpus Juris quoted in 
Territory v. Armstrong, 28 Hawaii 
88 91. 

N.C.—State v. Stokes, 106 S.E. 763, 
181 N.C. 539. 

S.C.—State V. Johnson, 110 S.E. 460, 
119 S.C. 65, error dismissed John¬ 
son V. State of South Carolina, 42 
S.Ct. 184, 257 U.S. 668, 66 L.Ed. 
426. 

Utah.—State v. Kallas, 94 P.2d 414, 
97 Utah 492. 

12 C.J. p 1187 notes 42-47. 

As not lacking element of certainty 
A statute declaring larceny of stat¬ 
ed domestic animals including cows, 
without reference to value thereof, 
punishable by Iniprisonment in state 
prison for not less than two or more 
than five years does not deny equal 
protection of laws to accused as 
lacking element of certainty. 

Fla.—Poole v. State, Fla., 177 SO. 195, 
129 Fla. 841, appeal dismissed 58 
S.Ct 611, 303 U.S. 619, 82 L.Ed. 
1084. 

Imprisonment without alternative of 
fine 

It is not a denial of equal protec¬ 
tion Of the laws for legislature to 
make a penalty for aji offense im¬ 
prisonment without the alternative 
of a fine, although differing in that 
respect from other offenses. 

S.C.—State V. Johnson, 110 S.E. 460, 
119 S.C. 65, error dismissed John¬ 
son V. State of* 'South Carolina, 4^ 
S.Ct. 184, 267 U.S. 668. *66 L.Ed. 
426. 
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such as guardians,'^® minors,convicts,and for |’ habitual offenders,as by increasing the punish- 


70. Hawaii.— Corpus Juris quoted In 
Territory v. Armstrong, 28 Hawaii 
88, 91. 

Me.—State v. Whitehouse, 49 A. 869, 
95 Me. 179. 

71. Ga.—Taylor v. Means, 77 S.E. 
373, 130 Ga. 678. 

Hawaii.— Corpus Juris quoted in Ter¬ 
ritory V. Armstrong, 28 Hawaii 88, 
91. 

Minn.—State v. Meyer, 37 N.W.2d 3, 
228 Minn. 286. 

Mo.—State ex rel. Boyd v.. Rutledge, 
13 S,W.2d 1061, 321 Mo. 1090. 

Pa.—Commonwealth ex rel. Clawges 
V. Claudy, 98 A.2d 225, 173 Pa.Su- 
per. 410. 

MCodifying or exempting from pun¬ 
ishment 

The legislature may take cogni¬ 
zance of the youth of offenders and 
make provisions modifying or ex¬ 
empting them ^rom punishment,. 
which classification is valid where 
it operates in a uniform manner on 
the class. 

Tex.—McLaren v.‘ State, 199 S.W. 811, 
82 Tex.Cr. 449. 

Vouthful off^ders subject to longer 
commitipent 

(1) The’ fact that a yemthful of¬ 
fender committed to the Youth Au¬ 
thority may he restrained of his lib¬ 
erty for a longer period than an adult 
could be for the same offense does 
not render the Youth Authority Act 
unconstitutional as depriving, youth¬ 
ful offender of equal protection of 
the laws. 

Cal.—^People V. Scherbing, 209 P.2d 
796, 93 Cal.App.2d 736. 

(2) The classification of offenders 
on the basis of age for purpose of 
treatment after conviction under 
Youth Conservation Act is reasonable 
and Act does’ not violate constitution¬ 
al guarantees of equal protection of 
the la,ws, even though it deprives 
youthful offenders of right to credits 
for good conduct available under 
statute and vests the power to parole 
such offenders in Commiission instead 
of state board of parole. 

Minn.—State V. Meyer, 37 ’N'.W.2d 3, 
228 Minn. 286. 

72. XJ.S.—Finley v. Calif prnia, 32 
S.Ct 13, 222 U.S. 28, 56 L.Ed. 75. 

Duffy V. Wells, C.A.Cal., 201 F. 
2d 603. 

Cal.—^People v. Wells, 202 P.2d 53, 
33 Cal. 2d 330, certiorari denied 70 
S.Ct. 43, 338; U.S. 836, 94 L.Ed. 510. 
Hawaii.— Corpus Juris quoted in Ter¬ 
ritory V. Armstrong, 28 Hawaii 88, 
91. 

Possession of weapons 

Statipte declaring state prison in¬ 
mate’s possession of deadly weapon 
a felony ppnjsb,able ’ by impri.son- 
ment for not less thkn five years, 
which sentence, uiider state supreme 
court's construction oif' statute, 'is 


fixed for life until state Adult Au¬ 
thority fixes shorter term, makes a 
rational classification of state crim¬ 
inals to whom life sentence should 
apply and does not deny equal pro¬ 
tection of law because there are 
other classes of state prisoners to 
whom statute does or does not apply. 
U.S.—Duffy V. Wells, C.A.Cal., 201 
P.2d 503. 

Escape 

(1) Classification of punishment 
for crime of escape under statutes 
classifying escape by a misdemean¬ 
ant as a misdemeanor and by a felon 
as a felony is not arbitrary or un¬ 
reasonable but founded on rational 
and natural distinctions and is con¬ 
stitutional, as against contention that 
such classification is a denial of 
equal protection of the law. 

Idaho.—^Ex parte Knapp, 254 P.2d 411, 
73 Idaho 505. 

(2) The statute providing that a 
j person who assists a prisoner to 

escape shall receive the same penal¬ 
ty as the assisted prisoner, does not 
make an arbitrary discrimination and 
is not unconstitutional as denying 
equal protecition of the laws to all 
persons charged with violation of 
statute. 

Ill.—People V. Nicholson, 82 N.E.2d 
656, 401 Ill. 546. 

73. U.S.—Schechter v. Waters, C.A. 
Okl., 199 F.2d 318. 

Cal.—People v. Dunlop, 227 P.2d 281, 
102 Cal.App.2d 314.—^People v. Is¬ 
rael, 206 P.2d 62, 91 Cal.App.2d 
773, certiorari denied 70 S-Ct. 50, 
338 U.S. 838, 94 L.Ed. 512, rehear¬ 
ing denied 70 S.Ct. 150, 33,8 U.S. 
882, 94 L.Ed. 541—Ex parte 

Schunke, 184 P.2d 700, 81 Cal.App, 
2d 588. 

Conn.—State v. Mead, 32 A.2d 273, 
130 Conn. 106. 

Hawaii.— Corpus Juris quoted in Ter¬ 
ritory V. Armstrong, 28 Hawaii 88, 
91. 

Ill.—^People V. Johnson, 105 N.E.2d 
766, 412 Ill. 109, certiorari denied 
Johnson v. State of Ill., 73 S.Ct. 98, 
344 U.S. 858, 97 L.Ed. 666, and 74 
S.Ct. 681, 347 U.S. 955, 98 L.Ed. 
1100, rehearing denied 74 S.Ct. 873, 
347 U.S. 1022, 98 L.Ed. 1142—Peo¬ 
ple V. Pitts, 81 N.E.2d 442, 401 
Ill. 154, certiorari denied Pitts v, 
Ragen, 69 S.Ct. 637, 336 U.S. 920, 
93 L.Ed. 1083—^People v. Poppe, 68 
N.E.2d 254, 394 Ill. 216, certiorari 
denied 67 S.Ct. 485, 329 U.S. 798, 91 
KEd. 683. 

Ind.—^Barr v. State, 187 N.E. 259, 
205 Ind. 481. 

Kan.—Cochran v. Simpson, 63 P.2d 
502, 143 Kan. 273. 

Ky.—Harrod v. Whaley, 239 S.W.2d 
480. 

Me.—Jenness v. State, 64 A.2d 184, 
144 Me. 40. 
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Mo.—state y. King, 275 S.W.2a 310. 
Neb.—Poppe v. State, 52 N.W.2d 
422, 155 Neb. 527. 

N.J.—^Application of Caruso, 89 A.2d 
661, 10 N.J. 184. 

Ex parte Zee, 80 A.2d 480, 13 
N.J.Super. 312, affirmed 84 A.2d 29, 
16 N.J.Super. 171, certiorari denied 
72 S.Ct. 766, 343 U.S. 931, 96 L.Ed. 
1340. 

Ohio.—State ex rel. Drexel v. Alvis, 
91 N.E.2d 22, 153 Ohio St, 244. 

Okl.—^Ex parte Sanders, 238 P.2d 
840, 95 Okl.Cr. 33, certiorari denied 
Sanders v. Waters, 72 S.Ct. 370, 342 
U.S. 929, 96 L.Ed. 692—Ex parte 
Hibbs, 190 P.2d 156, 86 Okl.Cr. 113, 
certiorari denied Hibbs r. State of 
Okl., 69 S.Ct. 25, 335 U.S. 835, 93 ' 
L.Bd. 387. 

12 C. J. p 1188 note 46. 

Piadiags of prior coavictloas 

An habitual criminal act is not 
void as denying equal protection to 
accused, notwithstanding omission of 
trial judges to make findings of prior 
convictions in other cases. 

ICan.—Skinner v. Prather, 18 P.2d 
154, 136 Kan. 879. 

Issuing fictitious checks aad forgery 

Statute governing habitual crim¬ 
inals and their punishment is not 
a denial of equal protection on 
ground that classification of crimes 
was arbitrary, in that under statute 
person convicted of issuing fictitious 
checks with intention to defraud, and 
having been twice before convicted 
for forgery, would be an habitual 
criminal, whereas, if he had been 
previously convicted of issuing fic¬ 
titious checks and subsequently con¬ 
victed of forgery, he would not be. 
Cal.—People v. Floth, 47 P.2d 817, 

8 Cal.App.2d 600. 

Exclusion of certain crimes 

The fact that all felonies are not 
contained in Habitual Criminal Act, 
with result that such classification 
results in discrimination, does not 
make act violative of equal pro¬ 
tection of the laws since such classi¬ 
fication is a matter of legislative dis¬ 
cretion. 

Ill.—People V. Lawrence, 61 N.E.2d 
361, 390 Ill. 499, certiorari denied 
66 S.Ct. 38. 326 U.S. 731, 90 L.Ed. 
435, rehearing denied 66 S.Ct 136, 
326 U.S. 808, 90 L.Ed. 492, 66 S. 
Ct 228, 326 U.S. 810, 90 L.Ed. 495, 
rehearing denied 66 S.Ct. 469, 326 
U.S. 811, 90 L.Ed, 496, motion de¬ 
nied 66 S.Ct 482, 326 U.S. 812, 90 
L.Ed. 1039, and 66 S.Ct 676, 327 
U.S. 816, 90 L.Ed, 1041, and re¬ 
hearing denied 66 S,Ct 814, 327 
U.S. 818, 90 L.Ed. 1041. 

XTnlimited discretion of prosecuting 
attorney 

That portibn of the Habitual Crim¬ 
inal Act giving district attorney un¬ 
limited discretion to determine 
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ment of a defendant who had been previously: con¬ 
victed of a felony,*^^ notwithstanding a pardon there¬ 
of. *^5 Subject to the same limitation, a statute is not 
violative of the equal protection clause, which pro¬ 
vides for an indeterminate sentence,*^6 or for a re¬ 
duction in punishment,or for the probation of of¬ 
fenders in certain cases,*^^ 

A violation of the equal protection guaranty also 
does not result where in one proceeding a punish¬ 
ment may be imposed in excess of that which may 
be imposed in another proceeding for the same act,'^^ 
or where the judge or the jury in the exercise of 
discretion assess different punishments on different 
persons for the commission of the same or similar 
acts, 80 or where the punishment fixed by a certain 
board or official is within the discretionary power 
conferred on it or him.81 It has also been held that 
a statute providing that penalties for misdemeanors 
in certain cases could be satisfied by requiring ac¬ 
cused to labor for the coimty for the period named 
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in the verdict is not invalid as a denial of equal 

protection.82 

The entry of a proper sentence after the judg¬ 
ment is reversed for error in the sentence does not 
deprive accused of equal protection of the laws.82*5 
It has been held that a statute prescribing that a 
person breaking prison shall be sentenced for a 
term to commence from the expiration of, and for 
a period not exceeding, his original sentence does 
not violate the equal protection clause,83 but there 
are also decisions to the contrary.84 

The states may without denial of the equal pro¬ 
tection of the laws create offenses that are peculiar 
to corporations and may prescribe the punishment 
therefor ;85 and to the extent that the distinction 
is based on reasonable grounds having relation to 
the nature of the crime and the nature and condi¬ 
tion of the parties, different punishments may be 
imposed on corporations from those imposed on 


whether he will or will not proceed 
agrainst person who has previously 
been convicted of a felony not in¬ 
volving* personal violence denied 
equal protection because there is no 
classification to enable district at¬ 
torney to determine under what cir¬ 
cumstances the information should 
be filed. 

Or.—State ▼. Cory, 282 P.2d 1054. 

74. rr.S. —Carles! v. People of State 
of New York, N,T., 34 S.Ct 676, 
233 U.S. 61, 58 L.Ed. 843. 

Cal.—People v. Dutton, 71 P.2d 218, 
9 Cal. 2d 505, appeal dismissed Dut¬ 
ton V. People of State of California, 
68 S.Ct 365, 302 U.S. 656, 82 L.Ed. 
508—^Ex parte Rosencrantz, 271 P. 
902, 205 Cal. 534—^People v. Cole¬ 
man, 79 P. 283, 145 Cal. 609. 

Pla.—Cross v. State, 119 So. 380, 96 
Fla. 768. 

Kan.—Cochran v. Simpson, 53 P.2d 
502, 143 Kan. 273. 

Different sentences for armed and 
'unarmed offenders 
Construction of statute as requir¬ 
ing life sentence for unarmed fourth 
offender would be denial of equal 
protection of laws If another statute 
permitted twenty-five year sentence 
to armed fourth offenders. 

N.Y.—People v. Simmons, 226 N.Y.S. i 
397, 130 Misc. 821. I 

75. U.S.—Groseclose v. Plummer, I 

C.C.A.Cal., 106 F.2d 311, certiorari 
denied 60 S.Ct. 264, 308 U.S. 614, 
84 L.Ed. 613. i 

Cal.—^People v. Dutton, Cal.App., 71 
P.2d 218, 9 Cal.2d 606, appeal dis¬ 
missed Dutton V. People, of State 
of, California, 68 S,Ct. 365, 302 U. 
S, 656, 82 L.Ed. 608. 

78. GaL—^Ex parte Northcott, 236 P. 
468, 71 Cal.App. 281—People v. 

Hale, 222 P. 148.. 64 CalA.pp. 623, 


N.Y.—People ex rel. Kipnis v. Mc¬ 
Cann, 191 N.Y.S. 674, 199 App.Div. 
30, 39 N.Y.Cr. 339. 

As applied only to conviction In ju¬ 
risdiction 

Indeterminate Sentence Act appli¬ 
cable only to persons convicted of fel¬ 
ony within District of Columbia is 
not unconstitutional as denying 
equal protection of laws as applied 
to person convicted in the district 
because. If such person had been 
convicted under same act outside of 
district, he would have received defi¬ 
nite sentence. 

D.C.—Sims V. Rives, 84 P.2d 871, 66 
App.D.C. 24, certiorari denied 66 
S.Ct. 960, 298 U.S. 682, 80 L.Ed. 
1402. 

77. Ill.—People v. Nowak, 55 N.E.2d 
63, 387 Ill. 11, 152 A.L,R. 1104. cer¬ 
tiorari denied 65 S.Ct. 67, 323 U. 
S. 746, 89 L.Ed. 597, rehearing de¬ 
nied 65 S.Ct. 114, 323 U.S. 814, 89 
L.Ed. 648. 

Mo.—^Ex parte Wilson, 48 S.W.2d 919, 
330 Mo. 230. 

78. Ga.—^Williams v. State, 133 S.E. 
843, 162 Ga. 327. 

79. U.S.—Standard Oil Co. v. Mis¬ 

souri, Mo., 32 S.Ct. 406, 224 U.S. I 
270, 56 L.Ed. 760, Ann.Cas.l913D 
936. I 

80. U.S.—Howard v. Fleming, N.C., 
24 S.Ct 49, 191 U.S. 126, 48 L.Ed. 
121 . 

Ark.—Palmer v. State, 214 S.W.2d 
372, 213 Ark. 956, certiorari denied 
69 S.Ct. 639, 336 U.S. 921, 93 L.Ed. 
1083. 

La.—State v. Vittoria, 69 So.2d 36, 
224 La. 258. 

81. Cal.—Ex parte Gough, 296 P. 
658, 112 Cal.App. 218. 
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82. Ky.—Commonwealth v. Sherley, 
12 S.W. 771, 11 Ky.L. 641. 

82.5 III.—People V. Barg, 60 N.E. 
2d 890, 390 Ill. 201. 

G'reater sen.'tence imposed on. second 
trial 

Where accused secured the reversal 
of his conviction, but on new trial he 
was again convicted, he was not de¬ 
nied equal protection of laws by fact 
that sentence imposed was greater 
than had been imposed at first trial. 
Pa.—Commonwealth ex rel. Wallace 
V. Burke, 46 A.2d 871, 158 Pa.Su¬ 
per. 612. 

83. U.S.—Commonwealth of Penn¬ 
sylvania ex rel. Sullivan v. Ashe, 
68 S.Ct. 69, 60, 302 U.S. 61, 82 L. 
Ed. 43. 

“The fact that terms of imprison¬ 
ment [for breaking prison] may dif¬ 
fer as do original sentences does not 
warrant condemnation of the statute. 
The law has long recognize^ a rela¬ 
tion between punishment for breach 
of prison and the offense for which 
the prisoner is held, and it has more 
severely punished prison breaking 
by one undergoing imprisonment for 
grievous criine than if done by one 
held for a lesser offense.” 

U.S.—Commonwealth of Pennsylvania 
ex rel. Sullivan v. Ashe, supra. 
That prisoners sentenced for less 
than life are the only ones who come 
within the application of such a pro¬ 
vision does not make the statute un¬ 
constitutional. 

Cal.—Ex parte Boswell, 26 P.2d 1006, 
134 Cal.App. 785—Ex parte Woof- 
ter, 25 P.2d 859, 134 Cal.App. 580. 

84. Okl.—State v. Johnsey, 287 P. 
729, 46 Oli^l.Cr. 233. 

12 C.J. p 1188 note 47 [a]. 

35. Ill.—People v. Butler St. Fdy., 
. etc., Co., 66 N.E. 349,; 201 Ill. 236. 
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individuals for the same offense.86 An arbitrary or 
unreasonable discrimination, however, against cor¬ 
porations in the nature of prescribing punishment 
for offenses renders an act void as a violation of 
the equal protection guaranty.S*^ 

Equal protection of the laws does not protect a 
prisoner against illegal acts of officers in charge of 
him, much less against accidents during his deten- 

tion.87.6 

Suspending sentence, A statute denying to per¬ 
sons over a given age, convicted of violating a 
certain statute, the benefits of a statute authorizing 
the recommendation of a suspended sentence is not 
discriminatory 8 and a statute requiring notice 
to the penitentiary superintendent of the dismissal 
of an appeal suspending the execution of a death 
sentence is not a denial of the equal protection of 
the law because the court was not in session until 
four days before the date fixed for execution, if 
there is no showing what motions or petitions of 
merit appellant was denied opportunity to present.^s 

Parole. The state may make reasonable classifica¬ 
tions in its rules for the parole of prisoners,and 
the exclusion of habitual offenders^Q-'iO or of per- 
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sons convicted of certain crimes^^-i5 from the ben¬ 
efits of the parole statute is not a denial of equal 
protection of the laws. * The failure of the parole 
board to fix a prisoner's term of confinement below 
the maximum fixed by the sentence does not deny 
him equal protection of the laws.^^*^^ A statute 
which discriminates against young persons in fix¬ 
ing the punishment for a crime committed while on 
parole has been held to be invalid as a denial of 
equal protection of the laws.^ 

Place of confinement. Statutory authority in the 
attorney general, judge, or jury to designate the 
institution where a convict shall serve his term 
is limited by the convict^s right to equal protection 
of the law, and not to have his sentence increased 
or made more onerous by the detention and sub¬ 
ject to such limitation a statute is not invalid which 
confers on the court, jury, or a particular officer or 
board discretionary power relative to designating 
the place of confinement,or which provides that 
first offenders shall be committed to a reformatory 
while others are committed to the state prison,5 
or provides for the commitment of a defendant con¬ 
victed under an insanity plea to a state hospitah^^ 


86. Ky.—Small v. Commonwealth, 
120 S.W. 361, 134 Ky. 272. 

S.D.—State v. Central Lumber Co., 
123 N.W. 604, 24 S.D. 136, 42 L.R.A., 
N.S., 804. 

Tex.—Ex parte Walsh, 129 S.W. 118, 
59 Tex.Cr. 409. 

87. Ala.—Birmingham Water Works 
Co. V. State, 48 So. 668, 159 Ala. 
118. 

87.5 U.S.—State of Louisiana ex rel. 
Francis v. Resweber, La., 67 S.Ct. 
374, 329 U.S. 459, 91 L.Ed. 422, re¬ 
hearing denied 67 S.Ct. 673, 330 
U.S. 853, 91 L.Ed. 1295. 

Defect ixL electric chair 

Carrying out of execution of con¬ 
victed murderer, after first execution 
attempt failed because of mechanical 
defect in electric chair, did not deny 
murderer equal protection of the 
laws. 

U.S.—State of Louisiana ex rel. Fran¬ 
cis V. Resweber, supra. 

88. Tex.—Johnson v. State, 294 S. 
W. 555, 106 Tex.Cr. 669—^Davls v. 
State. 246 S.W. 395. 93 Tex.Cr. 192 
—^Banks v. State, 244 S.W. 1014, 92 
Tex.Cr. 623. 

89. S.C.—Ex parte Howell, 167'S.E. 
230, 168 S.C. 197. 

89.5 Ill.—People V. ISTowak, 65 N.B. 
2d 63. 387 Ill. 11, 152 A.L.R. 1104, 
certiorari denied 65 S.Ct. 67, 323 
U.S. 745, 89 L.Ed. 697, rehearing 
denied 66 S.Ct 114, 323 U.S. 814, 
89 KEd. 648. 


89.10 N.J.—lifahoney v. Parole Bd., 
90 A.2d 8, 10 N.J. 269, appeal dis¬ 
missed 73 S.Ct 173, 344 U.S. 871, 
97 L.Ed. 675. 

89.15 Ill.—People v. Dixon. 81 N.E. 

2d 257, 400 Ill. 449. 

La.—State v. Thomas, 69 So.2d 738, 
224 La. 431. 

89.20 U.S.—Siipola v. Ness, D.C. 
Wash., 90 F.Supp. 18. 

89.25 Ind.—^Dowd v. Stuckey, 61 N. 
E.2d 947, 222 Ind. 100. 

90. U.S.—^Lee v. Aderhold, D.C.Ga., 
5 F.Supp. 950, reversed on other 
grounds, C.C.A,, Aderhold v. Lee, 
68 F.2d 824, certiorari denied Lee 
v. Aderhold, 54 S.Ct 718, 292 U.S. 
633, 78 L.Ed. 1486, and Davis v. 
Aderhold, 54 S.Ct 861, 292 U.S. 
647, 78 L.Ed. 1498. 

91. Cal.—^Ex parte Todd, 186 P. 790, 
44 Cal.App. 496. 

N.J.—^Ex parte Zienowicz, 79 A.2d 
912, 12 N.J.Super. 563. 

16 C.J. p 1352 note 77. 

FartlcTilar provisions held not viola¬ 
tive of equal protection clause 

(1) Authorizing sentence either to 
penitentiary or reformatory. 

Ill.—People V. Queen, 158 N.B. 148, 
326 Ill. 492. 

(2) Empowering board of charities 
and reform to transfer to state pen¬ 
itentiary any inmate who subsequent 
to his committal to industrial insti¬ 
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tute is shown to have been previous¬ 
ly convicted of crime. 

Wyo.—Uram v. Roach, 37 P.2d 793, 

47 Wyo. 335, 95 A.L.R. 1448. 

(3) Fixing maximum punishment 
for fraudulently issuing checks, and 
giving judge discretion regarding 
confinement in jail or state prison. 
Cal.—^Ex parte Rosencrantz, 297 P. 15, 

211 Cal. 749. 

Juvenile offenders 

(1) A statute providing that In¬ 
fants tried and convicted may be sen¬ 
tenced to state industrial school until 
they reach the age of twenty-one is 
not unconstitutional, in that it denies 
infants equal protection of the laws, 
especially in view of a constitutional 
provision expressly conferring on 
legislature authority to establish a 
reformatory for juvenile offenders, 
S.C.—State V. Cagle, 96 S.E. 291, 

111 S.C, 548. 

(2) The Youth Authority Act is 
not unconstitutional as denying equal 
protection of the laws in so far as it 
permits Authority to commit a 
youthful misdemeanant to state pris¬ 
on whereas an adult misdemeanant 
must be confined in a county jail. 
Cal.—^People v. Scherbing, 209 P.2d 

796, 93 Cal.App.2d 736. 

91.5 Me.—Jenness v. State, $4 A.2d 

184, 144 Me. 40. 

92. Cal.—^Ex parte Boyd, 291 P. 84£i, 

108 Cal.App. 541, 
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Sterilization, Strict scrutiny of the classification 
a state makes in a sterilization law is essential lest 
invidious discriminations are made against groups 
or individuals in violation of the constitutional guar¬ 
anty of equal protection of the laws;®^*^ a steriliza¬ 
tion law which discriminates between persons who 
have committed intrinsically the same quality of¬ 
fense is invalid.9 2.3.0 

§ 565. Sunday Laws 

The guaranty of equal protection of the laws is not 
Infringed by a statute or ordinance regulating Sunday 
as a day of rest, and making a reasonable classification 
of persons and things subject thereto. 

A statute or ordinance designed to secure the 
due observance of Sunday as a day of rest, passed 
in the legitimate exercise of the police power with¬ 
out any purely arbitrary discriminations, is not ob¬ 
jectionable as denying the equal protection of the 
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laws,93 and a discrimination between classes of per¬ 
sons or things, subject to such statute or ordinance, 
does not affect its validity if the classification or dis¬ 
crimination is a reasonable one.®^ A provision, 
however, of such a law which excepts from its op¬ 
eration those who observe Saturday as the Sabbath 
has been held to be discriminatory,95 but there are 
also decisions to the contrary.9 3 

§ 566. Other Regulations 

Regulations with respect to the creation, protection, 
or enforcement of divers other particular rights or in¬ 
terests have been held not violative of the equal pro¬ 
tection clause. 

A statute has been held valid, as not violating 
the equal protection clause, which regulates the 
creation, protection or enforcement of particular 
rights or interests,9^ as by preserving a wife's com¬ 
mon-law disabilities, by forbidding her to enter 


92.5 U.S.—Skinner v. State of Okla¬ 
homa ex rel. Williamson, Okl., 62 
S.Ct. 1110, 316 U.S. 535, 86 L.Ed. 
1655, conformed to 165 P.2d 715, 
195 Okl. 106. 

92.10 Okl.—Skinner v. State of Okla¬ 
homa ex rel. Williamson, supra. 
Laiceny and embezzlement 
Where penalties imposed by Okla¬ 
homa for larceny and embezzlement 
were the same, and the line between 
‘larceny by fraud” and “embezzle¬ 
ment” in Oklahoma was determined 
by the time when the fraudulent in¬ 
tent to convert the property to the 
taker's use arose but such line was 
without significance in eugenics, the 
Oklahoma Habitual Criminal Sterili¬ 
zation Act which excludes embezzle¬ 
ment and other offenses was uncon¬ 
stitutional as applied to one convict¬ 
ed of stealing chickens and of rob¬ 
bery with firearms, since it deprived 
him of equal protection of the laws. 
U.S.—Skinner v. State of Oklahoma 
ex rel. Williamson, supra. 

93. U.S.—^Broad-Grace Arcade Cor¬ 
poration v. Bright, D.C.Va., 48 F.2d 
348. affirmed 52 S.Ct. 137, 284 U.S. 
588, 76 L.Ed. 607. 

Ala.—^Reynolds v. McFadyen, 66 So. 
2d 89, 269 Ala. 235—^Lane v. Mc¬ 
Fadyen, 66 So.2d 83, 259 Ala. 205. 
Md.—Ness V. Ennis, 160 A. 8, 162 Md. 
529. 

Ohio.—State v. Haase, App., 116 N.B. 
2d 224. 

Okl.—Ex parte Johnson, 201 P. 633, 
20 OkLCr. 66. 

60 C.J. p 1035 note 58. 

As not applying to corporations 
A law authorizing the confiscation 
of goods offered or exposed for sale 
bn Sunday is unconstitutional where 
it does not apply to coi-pbrations ; 
but this is not true of a law pro¬ 
hibiting worldly labor, business, or' 
work on Sunday. 


S.C.—Carpenter Bros. v. Rector, 146 
S.E. 693, 149 S.C. 188—^Armstrong 
Pharmacy v. Rector, 146 S.E. 692, 
149 S.C. 187—^Xepapas v. Richard¬ 
son, 146 S.E. 686, 149 S.C. 52. 

Enforcement of the Sunday law In 
a particular county against theaters 
does not involve a denial of the 
equal protection of the law, although 
the county attorneys in other coun¬ 
ties are not enforcing the law, if 
there i^ nothing to show that the 
county attorneys are acting in con¬ 
cert in discriminating against the 
theaters in the particular county, 
and no willful refusal on the part of 
the county attorney of the county 
in question to prosecute other vio¬ 
lators. 

U.S.—Boynton v. Pox West Coast 
Theatres Corporation, C.C.A.Kan., 
60 F.2d 851. 


94. Md.—Ness v. Ennis, 160 A. 8, 
162 Md, 529. 

Mo.—^Nickols V. North Kansas City, 
214 S.W.2d 710, 358 Mo. 402. 

N.T.—^People v. Friedman, 96 N.E.2d 
184, 302 N.T, 76, appeal dismissed 
Friedman v. People of State of 
N. Y., 71 S.Ct. 623, 341 U.S. 907, 
95 L.Ed. 1345. 

Wash.—State v. Grabinski, 206 P.2d 
1022, 33 Wash.2d 603. 

60 C.J. P 1035 note 69. 

Food and drug, stores 

City ordinance requiring any store 
where groceries, fruits or vegetables 
are sold, to be kept closed on Sun¬ 
day, even though groceries, fruits, 
or vegetables are not sold therein on 
such day, does not discriminate arbi- 
trarily between a drug store where 
groceries, fruits or vegetables are 
sold and other drug stores in viola¬ 
tion ■ of equal protection' clauses of 
federal or state constitutions. 

Neb.—City of Omaha T. Lewis &. 
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Smith Drug Co., 67 N.W.2d 269, 156 
Neb. 650. 

95. La.—iCity of Shreveport v. 
Levy, 26 La.Ann. 671, 21 Am.R. 
553. 

N.J.—^Klslingbury v. Treasurer of 
City of Plainfield, 160 A. 654, 10 N. 
J.Misc. 798. 

Au ordinance which divides the 
people of the municipality into class¬ 
es and exempts from its operation 
all persons who habitually observe 
the seventh day, commonly called 
Saturday, as the Sabbath, and per¬ 
mits such persons to carry on busi¬ 
ness in such a manner as not to 
disturb the religious observance of 
Sunday; and on the other hand, 
prohibits other persons from carry¬ 
ing on business within their prem¬ 
ises even though such persons carry 
on their business in such a manner 
as not to disturb the religious ob¬ 
servance of Sunday, and permits the 
sale of milk and medicine by still 
another class, and finally exempts 
from its operation such persons who 
do business on Sunday in cases of 
necessity, is highly discriminatory in 
its provisions. 

N.J.—^Kislingbury v. Treasurer of 
City of Plainfield, supra. 

96. Mich.—-People v. Belief, 67 N.W. 
1094, 99 Mich. 151. 

Neb.—Leiberman v. State, 42 N-W- 
419, 26 Neb. 464, 18 Am.S.R. 791. 

97. N.Y.—Gedney v. Marlton Realty 
Co., 179 N.E. 766,, 268 N.Y. 365. 

Particular provisions held not denial 
of equal protection 

(1) Barring dower right under 
certain conditions. 

Ark.—Skelly Oil Co. v. Murphy, 24 
S.W.2d 314, 180 Ark. 1023. 

(2) Directing how contingent or 
vested interests coming into being in 
future ihay be created, divested, or 
sold. 
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into a contract 6f suretyship for her husband.®^ 
A requirement that children be vaccinated as a 
condition of their being admitted to the public 
schools is not a denial of the equal protection of 
the law’S.^^ A preference given by statute to one 
class of creditors over another in the distribution of 
an insolvent’s estate is not a violation of the equal 
protection clause .where there is a substantial basis 
for the classification adopted.^^*! A statute provid¬ 
ing for the commitment of juvenile delinquents in 
;a reformatory pursuant to a civil proceeding is 
valid.State statutes adopting and compelling 
the use of a uniform system of weights and meas- 
tires are not unconstitutional as a denial of equal 
protection of the law.99'3 Occupancy of public 
housing may be restricted to war veterans during 
a housing shortage without a denial of equal pro¬ 
tection of the laws.39-4 

Elections, A statute which requires that a peti¬ 
tion for the formation of a new political party be 
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signed by a certain number of voters in each county 
in the state does not deny equal protection of the 
laws even though more than half of the population 
of the state resides in one county. 99-6 Equal pro¬ 
tection of the laws is not denied by requiring can¬ 
didates in a primary election to pledge to support 
the party’s nominees,99.6 or by a provision prohibit¬ 
ing a voter from changing his registered political 
party affiliation within a specified time before the 
primary election.99.7 xhe county unit voting meth¬ 
od, under which all of the county’s votes are given 
the candidate carrying the county, is not a violation 
of equal protection of the laws as applied to pri¬ 
maries for state-wide offices, even though the votes 
allocated to each county are not in proportion to 
their voters, but to their population.99.8 A provi¬ 
sion which gives the two dominant political parties 
the exclusive right to maintain watchers and chal¬ 
lengers at the polling booths denies equal protection 
of the laws.99-9 


K.Y.—Gedney v. Marlton Realty Co., 
179 N.E. 766, 258 N.T. 355. 

(3) Fixing status of child as bas¬ 
tard where mother is divorced on 
•ground of pregnancy before mar¬ 
riage. 

Ky.—Richardson’s Adni’r v. Borders, 
54 S.W.2d 676, 246 Ky. 303, 87 
A.L.R. 196. 

(4) Invalidating sales or convey- 
'ances of land in another’s adverse 
possession. 

Ky.—Begley v. Erasmie, 265 S.W. 833, 
205 Ky. 240, error dismissed Beg¬ 
ley V. Erasime, 47 S.Ct. 342, 273 
U.S. 655, 71 L.Ed. 825. 

(5) A saving clause in a repealing 
statute relating to redemption from 
mortgage foreclosure sale. 

Ill.—Ryan v. Allen, 143 N.E. 852, 312 
Ill. 250. 

(6) Statute requiring two subscrib¬ 
ing witnesses for a will executed by 
mark. 

Pa.—In re DeLecce’s Estate, 67 Pa. 
Eist. & Co. 236. 

(7) Ordinance denouncing as a 
-public nuisance the emission of 
smoke of proscribed density, al¬ 
though it exempted one and two fam¬ 
ily residences. 

N.J.—^Board of Health of Weehaw- 
ken Tp., Hudson County v. New 
Tork Cent. R. Co., 72 A,2d 511, 4 
N.J. 293. 

(8) The Statute requiring registra¬ 
tion of nonsectarian private nursery 
schools, kindergartens^ and elemen¬ 
tary schools. 

N.Y.—^Packer Collegiate Institute v. 
University of State of N. Y., 76 
N.Y.S.2d 499, 273 App.Div. 203, re¬ 
versed on other grounds 81 N.E.2d 
80, 298 N.Y. 184. i 


(9) Code of city requiring a con- i 
fidential medical report of cause of | 
a death to be filed, and providing that i 
report shall be confidential and priv¬ 
ileged communication and shall not 
be subject to subpoena or open to 
inspection other than for scientific 
purposes approved by city boaxd 
of health. 

N.Y.—In re Bakers Mut. Ins. Co. of 
N. Y., 92 N.E.2d 49, 301 N.Y. 21. 

(10) Ordinance prohibiting opera¬ 
tors of aiircraft machines from flying 
less than ten thousand feet above 
lake and from landing on or from 
taking off from lake except in cases 
of emergency. 

La.—'City of Shreveport v. Conrad, 
33 So.2d 503, 212 La. 737. 

98. Ala—^Huntsville Bank & Trust 
Co. V, Thompson, 103 So. 477, 212 
Ala 511. 

99. N.J.—Sadlock v. Board of Ed. of 
Borough of Carlstadt in Bergen 
County, 58 A.2d 218, 137 N-J.Law 
85. 

Tex.—^Zucht V. King, Civ.App., 225 
S.W. 267, certiorari dismissed 42 
S.Ct. 53, 257 U.S. 650, 66 L.Ed. 
416. 

99.1 Md.—^In re Careful Laundry, 

’ ' 104 A.2d 813, 204 MdL 360. 

99.2 Ga.—Garner v. Wood, 4 S.E.2d 
137, 188 Ga. 463. 

99.3 U.S.—^House v. Mayes, Mo., 31 
S.Ct. 234, 219 U.S. 270, 55 , L.Ed. 
213. 

99.4 Ohio.—City of Columbus ex rel. 
Falter v. Columbus Metropolitan 
Housifig Authority, Com.Pl., 67 N. 
E.2d 338, affirmed, App., 68 N.E.2d 
108. 

99.5 U.S.—MacDougall v. Green, Ill., 

, 69 S.Ct. 1, 335 U.S. 281, 93 L.Ed. 

3. 


99.S U.S.—Ray v. Blair, Ala., 72 S. 
Ct. 654, 343 US. 214, 96 L.Ed. 894, 
motion denied 72 S.Ct. 1034. 

99.7 Md.—^Hennegan v. Geartner, 47 
A.2d '393, 186 Md. 551. 

99.8 U.S.—Turman v. Duckworth, D. 
C.Ga, 68 P.Supp. 744, appeal dis¬ 
missed 67 S.Ct. 21, 329 U.S. 675, 91 
L.Ed. 596, rehearing denied 67 S.Ct. 
296, 329 U.S. 829, 91 L.Ed. 704. 

Congressional primaries 

(1) Georgia primary elections stat¬ 
ute providing that candidates of any 
political party for nomination to of¬ 
fice of United States Senator, or oth¬ 
er state offices, who receive highest 
number of popular votes in any 
county shall be entitled to full coun¬ 
ty vote on basis of two votes for 
each representative, to which county 
is entitled in lower house of Gen¬ 
eral Assembly, and that candidates 
receiving majority of county unit 
votes shall be declared nominees for 
a particular office, does not violate 
equal protection clause of Fourteenth 
Amendment 

Xj.s,—South V. Peters, D.C.Ga., 89 F. 
Supp. 672, affirmed 70 S.Ct. 641, 339 
U.S. 276, 94 L.Ed. 834, rehearing 
denied 70 S.Ct. 980, 339 U.S. 959, 94 
L.Ed. 1369. 

(2) The county unit rule, if ap¬ 
plicable to congrressional primaries in 
Georgia, is imposed by party action 
and not state action, and hence equal 
protection of the laws clause of Four¬ 
teenth Amendment is not applicable. 
U.S.—Cook V, Fortson, D.C.Ga., 68 F. 

Supp. 624, s^ppeal dismissed 67 S. 
Ct. 21, 329 U.S. 675, 91 L.Ed. 596, 
rehearing denied 67 S.Ct. 296, 329 
U.S. 829, 91 L.Ed. 704. 

99.9 Mo.—^Preisler v. Calcaterra, 243 
S.W.2d 62, 362 Mo. 662. 
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§§ 566-567 CONSTITUTIONAL LAW 


Sexual psychopaths, A statute providing for the 
care and commitment of sexual psychopaths has 
been upheld as against the contention that it denies 
equal protection of the laws.^^-^® 

Liability of bank stockholders. The fact that 
state law imposes a liability on bank stockholders 
different from that imposed by congress on stock¬ 
holders of national banks does not constitute a 
denial of equal protection of the laws,^9-'^i A stat¬ 


ute imposing double liability on the stockholders of 
banks; but not of trust companies, does not deny 
equal protection of the laws^^*^^ as applied to the 
stockholders of a bank which acquires trust pow- 
or to the stockholders of a trust company 
which consolidated with a bank.9 9- 

Fluoridation of the municipal water system does 
not involve a denial of equal protection of the 


laws*®®’^^ 

XIL DUE PROCESS OF LAW 


A. m GENERAL 


§ 567. Definition 

a. In general 

b. As applied to judicial proceedings 

c. As applied to legislation 

a. In General 

The term "due process of law" is not susceptible of 
exact or comprehensive definition. Its meaning has been 
developed in the cases by a process of Judicial inclusion 
and exclusion. 

Quoted In: Idaho.—Gilbert v. Elder, 144 P.2d 194, 196, 
65 Idaho 383. 


''Due process of law” has never been a term of 
fixed and invariable content.^^-SO Neither the fed¬ 
eral nor state constitutions have made any attempt 
to define what is "due process of law” or its 
equivalent,1 nor have the cases successfully attempt¬ 
ed an exact and comprehensive definition applicable 
to all possible cases and circumstances.^ It has been 
said that, as is universally conceded,^-5 due process 
of law is not susceptible, or does not admit, of exact, 
precise, or comprehensive definition,^ its meaning 
necessarily varying with the dissimilarity in the 


99.10 U.S.—state of Minnesota ex 
rel. Pearson v. Probate Court of 
Ramsey County, Minn., 60 S.Ct. 
623, 309 U.S. 270, 84 L.Ed. 744, 126 
A.L.R. 530. 

Cal.—Ex parte Keddy, 233 P.2d 159, 
105 Cal.App.2d 215. 

Mich.—^People v. Chapman, 4 N.W.2d 
18, 301 Mich. 684. 

Persons charg'ed with crime 

The statute dealing- with criminal 
sexual psychopathic person does not 
deny equal protection of the laws be¬ 
cause it limits the class of criminal 
sexual psychopathic persons who 
migrht be brougrht within its provi¬ 
sions to those who are charged with 
a criminal offense, notwithstanding 
there might have been other instanc¬ 
es to which it might have been ap¬ 
plied. 

Mich.—^People v. Chapman, supra. 
Decision to Institute proceedings 
Under statute regarding criminal 
sexual psychopathic person, grant of 
authority only to attorney general or 
prosecuting attorney of instituting 
necessary proceedings is not objec¬ 
tionable in absence of showing that 
such discretionary power has been ar¬ 
bitrarily and capriciously exercised. 
Mich.—People v. Chapman, supra. 

99.11 Ill.—Henrys v. Raboin, 69 N. 
E.2d 491, 395 Ill. 118, 169 A.L.R. 
927. 

99.12 Pa.—Harr v. Boucher, 15 A.2d 
699, 142 Pa.Super. 114. 

Gordon v. Wenderoth, 32 Pa.Dlst. 
& Co. 637. 


99.13 Pa.—Bell v. Cabalik, 29 A.2d 
678, 346 Pa. 115, certiorari denied 
63 S.Ct 981, 318 U.S. 785, 87 L.Ed. 
1152. 

99.14 Pa,—^Freeman v. Hudock, 45 
A.2d 1, 363 Pa. 345, certiorari de¬ 
nied 66 S.Ct 982, 328 U.S. 836, 90 
L.Ed. 1612, 

99.15 La.—Chapman v. City of 
Shreveport 74 So,2d 142, 226 La. 
859. 

99.50 U.S.—^Federal Communications 
Commission v. W. J. R, The Good¬ 
will Station, 69 S.Ct 1097, 337 U.S. 
265, 93 L.Ed. 1353. 

1. Minn.—Corpus Juris Sec-oudum 
cited la In re Enger's Will, 30 NT. 
W.2d 694, 701, 225 Minn. 229, 1 
A.L,R.2d 1048. 

Miss.—^Albritton v. City of Winona, 
178 So. 799, 181 Miss. 75, appeal 
dismissed 58 S.Ct. 766, 303 U.S. 
627, 82 L.Ed. 1088. 

N.Y.—City of Buffalo v. Hawkes, 236 
N.T.S, 89, 226 App.Div. 480, af¬ 
firmed 168 N.E. 438, 261 N.Y. 588. 
12 C.J. p 1188 note 63. 

2. Me.—In re Thompson, 102 A 303, 
116 Me. 473. 

The supreme court has consistent¬ 
ly refused to attempt a comprehen¬ 
sive definition of what is meant by- 
due process of law. 

U.S.—^Douglas V. City of Jeannette, 
Pa., C.C.A.Pa., 130 P.2d 652, af¬ 
firmed 63 S.Ct 877, 319 U.S. 167, 
87 L.Ed. 1324, rehearing denied 63 
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S.Ct 1170, 319 U.S. 782, 87 L.Ed. 
1726. 

2.5 N.Y.—Traiger v. Sacks, 54 N.Y. 
S.2d 917, 185 Misc. 540, affirmed 
60 N.Y.S.2d 926, 184 Misc, 955. 

3. U.S.—Federal Communications 

Commission v. WJR, The Goodwill 
Station, 69 S.Ct 1097, 337 U.S. 265, 
93 L.Ed. 1353. 

La Porte v. Bitker, D.C.Wis., 55 
F.Supp. 882, affirmed, C.C.A., 145 
F.2d 445. 

King Tonopah Min. Co. v. Lynch, 
D.C.Nev., 232 F. 485. 

Cal.—^Beck v. Ransome-Crummey 

Co., 184 P. 431, 42 Cal.App. 674. 

Bruhnke v. Golden West Win¬ 
eries, 132 P.2d 102, 66 Cal.App.2i2 
Supp. 943. 

Del.—Spoturno v. Woods, 192 A. 689. 

Fla.—State v. Dowling, 110 So. 622, 
92 Fla. 848. 

Ill.—Barnett v. Cook County, 67 N.E, 
2d 873, 388 Ill. 251. 

Ind.—^Warren v. Indiana Telephone 
Co., 26 N.E.2d 399, 217 Ind. 93. 

Mich.—Sipes v. McGhee, 26 N.W.2d 
638, 316 Mich. 614, reversed on 
other grounds 68 S.Ct 836, 334 U. 
S. 1, 92 L.Ed. 1161, 3 A.L.R.2d 441. 

Neb.—^Albin v. Consolidated School 
Dist. No. 14 of Richardson County, 
184 N.W.. 141, 106 Neb. 719. 

N.H.—Fitzgibbons v. Hancock, 82 A. 
2d 769, 97 N.H. 162. 

N.Y.—In re Security Trust Co. of 
Rochester, 70 N.Y.S.2d 260, 189 
Misc. 748, rc-yersed on other 
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proceedings in which it is required that it is 
too broad a term to admit of a short definition which 
will cover every situation and that any defini¬ 
tion must depend on the relation which the par¬ 
ticular law bears to the fundamental law which 
limits the legislative power.'* 

Ordinarily, the courts do not attempt to define in 
a few words what is meant by this term,^ but are 
disposed to ascertain their intent and application 
by the gradual process of judicial inclusion and 
exclusion, as the cases presented for decision shall 
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require, together with the reasoning on which such 
decisions may be founded.® 

Notwithstanding the foregoing, there have been 
some attempts at inclusive definition, but as to 
these it has been said that they are as general as 
the term ''due process of law” itself, and only 
slightly more helpful in applying them to any par¬ 
ticular caseJ Such an attempt is the one which de¬ 
fines the term generally as the general rules which 
govern society,® as fair play,®*^ as only a fair and 


grounds 92 lSr.Y.S.2d 308, 275 App. 
Div. 1020, reheard 97 N.Y.S.2d 922, 
277 App.Div. 837—Traiger v. Sacks, 
54 N.T.S.2d 917, 185 Misc. 540, af¬ 
firmed 60 N.T.S.2d 926, 184 Misc. 
955. 

Ohio.—Smith v. City of Mayfield 
Heights, App., 124 N.E.2d 761, 764. 
Okl.—Ex parte Sales, 233 P. 186, 108 
Okl. 29—Ex parte Tindall, 229 P. 
126j 102 Okl. 192—Wilhite v. Cruce, 
172 -P. 962, 70 Okl. 70. 

R. I.—State V. Conragan, 192 A. 752, 

S. C.—State V. Brown, 182 S.E. 838, 
178 S.C. 294, appeal dismissed 
Brown v. State of South Carolina, 
56 S.Ct. 750, 298 U.S. 639, 80 L.Ed. 
1372. 

Wyo.— Corptis Juris Secimdiim cited 
in Pirie v. Kamps, 229 P.2d 927, 
929, 68 Wyo. 83, 26 AL.R.2d 647. 
. . the concept is indefina¬ 

ble by legalistic formula." 

U.S.—Goddard v. Frazier, C.C.A.Okl., 
156 P.2d 938, 941, certiorari denied 
67 S.Ct. 124, 329, 91 L.Ed. 659. 
Beason for role 

The meaning of due process of law 
varies with the dissimilarity in the 
proceedings in which it is required. 
K.Y. —In re Atlantic Ins. Co., 232 
N.T.S. 489, 133 Misc. 464. 

Meaning' and scope 

It is difficult to define with pre¬ 
cision the exact meaning and scope 
of the phrase "due process of law." 
K.T.—People, on Complaint of Mc¬ 
Donald V. Simonlan, 18 N.T.S.2d 
371, 173 Misc. 131. 

3.5 NT.T. — Traiger v. Sacks, 54 N.Y. 
S.2d 917, 185 Misc. 540, affirmed 60 
N.Y.S.2d 926, 184 Misc. 955. 

3-10 N.Y.—^In re Security Trust Co. 
of Rochester, 70 N.Y.S.2d 260, 189 
Misc. 748, reversed on other 
grounds 92 N.Y.S.2d 308, 275 App. 
Div. 1020, reheard 97 N.T.S.2d 922, 
277 App.Div. 837. 

"Any definition of *due process of 
law* would probably fail to compre¬ 
hend all the cases to which it would 
apply." 

N.Y.—Traiger v. Sacks, 54 N.Y.S.2d 
917, 921, 185 Misc. 640, affirmed 
60 N,Y.S.2d 926, 184 Misc. 955. 
"The constitutional guaranty of 
due process is one of broad and com¬ 


prehensive implications, not readily 
definable with precisicm.** 

Ind.—Warren v. Indiana Telephone 
Co., 26 N.E.2d 399, 409, 217 Ind. 93. 

4. Del.—Spoturno v. Woods, 192 A. i 
689. 

5. N.Y.—^Roseman v. Fidelity & De¬ 
posit Co. of Maryland, 277 N.Y.S. 
471, 154 Misc. 320. 

Pa.—Commonwealth v. Stallone, 8 
Pa.Dist. & Co. 61. I 

12 C.J. p 1188 note 64. | 

6. U.S.— Wolt V. People of the State 
of Colorado, 69 S.Ct. 1359, 338 U. 
S. 25, 93 L.Ed. 1782. 

Owens V. Battenfield, C.C.A.Okl., 
33 F.2d 753, certiorari denied 50 
S.Ct. 88, 280 U.S. 605, 74 L.Ed. 649. 
Fla.—^Louis IC Liggett Co. v. Amos, 
141 So. 153, 104 Fla. 609, reversed 
on other grounds Louis K. Liggett 
Co. V. Lee, 53 S.Ct. 481, 288 U.S. 
517, 77 L.Ed. 929, 85 AL.R. 699, 
conformed to Louis K. Liggett Co. 
Y. Lee, 149 So, 8, 109 Fla. 477— 
State V. Dowling, 110 So. 522, 92 
Fla. 848. 

N.Y.—^Roseman v. Fidelity & Deposit 
Co, of Maryland, 277 N.Y.S. 471, 
154 Misc, 320, 

Pa.—Commonwealth v. Stallone, 8 
Pa.Dist. & Co. 61. 

12 C.J, p 1188 note 55. 

“As applied to different classes of 
cases, courts, by process of inclusion 
or exclusion, apply the principles in¬ 
volved in the phrase.** 

Cal.—^Beck v. Ransome-Crummey 
Co., 184 P. 431, 433, 42 Cal.App. 
674. 

ApplicatiLon to the precise question 
involved in each case has been deem¬ 
ed sufficient. 

Me.—^In re Thompson, 102 JL 303, 
116 Me. 473. 

How determiued 

If other provisions of constitution 
do not conflict with particular pro¬ 
ceeding involved, what is due proc¬ 
ess of law may be ascertained by 
examination of settled usages and 
modes of proceedings existing in 
common and statute law of England 
before emigration of our ancestors. 
U.S.—Turney v. State of Ohio, 47 S. 
Ct 437, 273 U.S. 510, 71 LEd. 749, 
60 A.L.R. 1243. 


Del.—McLaughlin ▼. Bahre, 166 A. 

800, 5 W.W.Harr. 466. 

12 C.J. p 1188 note 56 [a]. 

7. U.S.—Owens v. Battenfield, C.C. 
A.Okl., 33 P.2d 753, certiorari de¬ 
nied 50 S.Ct 88, 280 U.S. 605, 74 
L.Ed. 649. 

8. U.S.—Owens v. Battenfield, su¬ 
pra. 

Mo.—State v. Broaddus, 289 S.W. 
792, 315 Mo. 1279—City of St. Lou¬ 
is V. Missouri Pac. R. Co., 211 S.W. 
671, 278 Mo. 205. 

"From the duty of the citizen to 
obey the laws of the state arises 
the corresponding right of the citi¬ 
zen to insist that the state comply 
with its own laws, and to demand, 
in the language of the constitution 
of the state that he be not deprived 
of his life, liberty, or his property 
unless by the judgment of his peers 
or the law of the land.** 

U.S.—^U. S. ex rel. Valotta v. Ashe, 
D.C.Pa., 2 F.2d 735, 743, reversed 
on other grrounds Ashe v. U. S. ex 
rel. Valotta, 46 S.Ct. 333, 270 U.S. 
424, 70 L.Ed. 662. 

*'This provision of our organic law 
guarantees that every one shall have 
his life, liberty, property, and im¬ 
munities protected by the general 
rules characteristic of, basic to and 
existing in our society under our 
system of jurisprudence." 

Mo.—State ex rel. Sweezer v. Green, 
232 S.W.2d 897, 903, 360 Mo. 1249, 
24 AL.R.2d 340. 

8.5 U.S.—^U. S. ex rel. Montgomery 
V. Ragren, D.C.I11., 86 F.Supp, 382. 
"Fair play ... is the es¬ 
sence of due process." 

U.S.—Galvan v. Press, Cal., 74 S.Ct. 
737, 742. 347 U.S. 522. 98 L.Ed. 
911, rehearing denied 75 S.Ct. 17, 
348 U.S. 852, 99 L.Ed. 671. 

"The . . . [concept] of . , . 

due process . . . [stemsl from 

our American ideal of fairness.** 

U.S.—Bolling V- Sharpe, App.D.C., 74 
S.Ct. 693. 694, 347 U.S. 497, 98 
L.Ed. 884. 

"The Due Process** clause does not 
forbid a state to protect its citizens 
from injustice. It requires only that 
the state*s action not offend tradi¬ 
tional notions of ‘Tair play** and 
1 ‘‘substantial justice.*’ 
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impartial trial on the facts,as the fundamental 
principles of liberty and justice which lie at the 
base of all our civil and political institutions,^ con¬ 
sistency with such principles being required for due 
process,^-® as the observance of that fundamental 
fairness which' is essential to the very concept of 
justice,or as the compendious expression for 
all those rights which the courts must enforce be¬ 
cause they are basic to our free society. 


' A wi'dely accepted definition is that of Judge 
Cooley, to the effect that due process of law in 
each particular case means such an exertion of 
the powers of government as the settled maxims 
of law permit and sanction, and under such safe¬ 
guards for the protection of individual rights as 
those maxims prescribe for the class of cases to 
which the one in question belongs, 


U.S.—Ace Grain Co., v. American 
Eagle Fire Ins. Co. of New York, 
D.C.N.Y., 95 P.Supp. 784, 787. 
EmTsodlmeiLt of Siigllsh sportliLg' idea 
of fair play 

Cal.—People v. Tilkin, 90 P.2d 148, 
34 Cal.App.2d Supp. 743. 

Mich.—^Dodge v. Detroit Trust Co., 
2 N.W.2d 509. 300 Mich. 575. 
Procedttrai due process, broadly 
speaking, contemplates the rudimen¬ 
tary requirements of fair play. 

Ala.—^Vernon v. State, 18 So.2d 388, 
245 Ala, -633. 

8.10 Tex.—^Ross v. State, Cr., 233 
S.W.2d 126, reversed on other 
grounds 71 S.Ct. 742, 341 U.S. 918, 
95 L.Ed. 1352. 

S. U.S.—Rochin T. People of Cali¬ 
fornia, Cal., 72 S.Ct. 205, 342 U.S. 
166, 96 L.Ed, 183, 25 A.L,R.2d 1396. 

Owens V. Battenfield, C.C.A,Okl., 
S3 F.2d 763, certiorari denied 60 S. 
Ct. 88, 280 U.S. 605, 74 L.Ed. 649. 

U. S. V. Rosenberg, D.C.N.Y., 108 
P.Supp. 798, afBrmed, C.A., 200 P. 
2d 666, certiorari denied 73 S.Ct. 
949, 951, 345 U.S. 965, 97 L.Ed, 1384, 
rehearing denied 73 S.Ct. 1131, 345 
U.S.. 1003, 97 L.Ed. 1048, and 73 
S.Ct. 1151, second case, 345 U.S. 
1003, 97 L.Ed. 1408. 

"Due process of law means law 
in accordance with the fundamental 
principles of justice.” 

Del.—McCoy v. Hickman, 15 A,2d 
427, 429, 1 Terry 587—Spoturno v. 
Woods, 192 A. 689, '693, 8 W.W. 
Harr., Del., 378. 

Pa.—Vichosky v. Boucher, 60 A.2d 
381, 382, 162 Pa.Super. 598. 

“Due process of law is commonly 
recognized as law and procedure in 
accord with fundamental principles 
of justice.” 

Iowa.—In re Perris' Estate, 14 N.W. 
2d 889, 896, -234 Iowa 960. ’ ’ 
‘*Due process of law ... . in¬ 

cludes or perhaps is coterminous 
with those principles of justice so 
rooted in the traditions and con¬ 
science of our people as to be'ranked 
as fundamental.” ’ ' 

Utah.—Thompson v. Harris, 162 P. 

2d 91, 94, 107 Utah 99. 

FoTuteeiLtli Amendment 

(1) The due process of law which 
the^ Fourteenth Amendment exacts 
from the states is a conception of 
fundamental justice. 


Xj.s.—Foster v. People of State of 
Ill., 67 S.Ct. 1716, 332 U.S. 134, 

91 L.Ed. 1956. 

Cooper V. Hutchinson, D.C.N.J., 
88 P.Supp. 774, vacated on other 
grounds, C.Ai, 184 F.2d 119. 

(2) The due process of law clause 
of Fourteenth Amendment exacts 
from the states for the lowliest and 
most outcast all that is implicit in 
the concept of ordered liberty. 

XJ.S.—-Wolf V, People of the State of 
Colo.,. 69 S.Ct. 1359, 338 U.S. 25, 
93 L.Ed. 1782. 

Procedure 

“Due process of law” is such pro¬ 
cedure as is within the limits of 
those fundamental principles of lib¬ 
erty and justice which underlie our 
civil and political institutions. 
N.C.—State v. Hedgebeth. 46 S.B.2d 
563, 228 N.'C. 25,9, certiorari dis¬ 
missed 68 S.Ct. 1186, 334 U.S. 806, 

92 L.Ed, 1739. 

W.Va.—State ex rel. Cosner v. See, 
42 S.E.2d 31, 44, 129 W.Va. 722. 

9.5 U.S.—Buchalter v. People of 
State of New York, 63 S.Ct. 1129, 
319 U.S. 427, 87 L.Ed. 1492—Hebert 
V. State of Louisiana, 47 S.Ct. 103, 
104, 272 U.S. 312, 71 L.Ed. 270. 

Goodman v. Swenson, C.A.Md., 
192 P.2d 669—U. S. ex rel. Weber 
V. Ragen, C.A.I11., 176 F.2d 679, 
certiorari dismissed 70 S.Ct. 49,, 338 
U.S, 809, 94 L.Ed. 489. 

Ex parte Estrada, D.C.Tex., 93 
P.Supp. 713—Refoule v. Ellis, D.C. 
Ga., 74 P.Supp. 336, 339. 

9.10 Mich.—^Dodge v. Detroit Trust 
Co., 2 N.W.2d 509, 525, 300 Mich. 
575. 

" . - . the concept ... is 

founded upon considerations of fund¬ 
amental fairness.” 

U.S.—Goddard v. Frazier, C.C.A.Okl., 
156 P.2d 938, 941, certiorari denied 
67 S.Ct. 124, 329 U.S. 766, 91 L. 
Ed. 669. , 

Impersonal standards of fairness 
and Justice 

- Due process involves application 
of standards of fairness and justice 
very hroadly * conceived; And such 
standards are not' the application of 
merely' personal standards, but im¬ 
personal standards of society. 

Miss.—MusselWhite vJ State, 60 So. 
2d 807, 215 Miss. 363. ' 
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9.15 U.S.—Wolf V. People of the 
State of Colorado, 69 S.Ct. 1359, 
338 U.S. 26, 93 L.Ed. 1782. 

la U.S.—Dukich V. Blair, D.C. 

Wash., 3 P.2d 302, appeal dismissed 
Blair V. Dukich, 46 S.Ct. 469, 270 

U. S. 670, 70 L.Ed. 791. 

People of State of California v. 
Lamson, D.C.Cal., 12 P.Supp. 813, 
appeal denied, C.C.A., 80 P.2d 388. 
Conn.—John J. McCarthy Co. v. Al- 
sop, 189 A. 464. 122 Conn. 288. 
Ky. —Willis V. Lafayette-Phcenix Ga¬ 
rage Co., 260 S.W. 364, 202 Ky. 654. 
Miss.— Corpus Juris cited in Dunn v. 
Love, 155 So. 331, 339, 172 Miss. 
342, 92 A.L.R. 1323, affirmed 65 S. 
Ct. 658, 295 U.S. 64, 79 L.Ed. 1303. 
Mo.— Corpus Juris cited In State v. 

Jones, 268 S.W. 83, 86, 306 Mo. 437. 
Okl.—Wilhite v. Cruce, 172 P. 962, 70 
Okl. 70. 

Pa.—Commonwealth ex rel. McGlinn 

V. Smith, 24 A.2d 1, 9, 344 Pa. 41. 
12 C.J. p 1188 note 57. 

Similar definitions 

(1) “Due process of law is that 
process of impartial law which is 
binding because it is right It senses 
the mistakes of the past and wants 
to rectify them. It provides men 
with faith.” 

U.S.—^U, S. ex rel. Montgomery v. 
Ragen, D.C.Ill., 86 P.Supp. 382, 388. 

(2) “A general law administered 
in its legal course according to the 
form of procedure suitable and prop¬ 
er to the nature of the case, con- 
fprmable to the fundamental rules 
of right and affecting all persons 
alike, is due process of law.” 
Ariz.—State V. Gee, 236 P.2d 1029, 

1033, 73 Ariz. 47. 

(3) “Due process of law . 

is^ simply, that which must be fol¬ 
lowed In depriving anyone of any¬ 
thing which is his to enjoy until he 
shall have been divested thereof by 
and according to the law of his 
country.” 

Wis.—State v. Stehlek, 66 N.W.2d 
514, 618, 262 Wis. 642—Ekern v. 
McGovern, 142 N.W. 596, 619, 164 
Wis. 157, 46 L.R.A.,N.S., 796. 

(4) “By due process is meant one 
which, following the forms of law, 
is appropriate' to the case and just 
to the parties to be affected. It 
must be pursued ih the ordinary 
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The phrase has . the same meaning in both the 
Fifth and the Fourteenth Amendments.^*^ 

In the course of developing its meaning, the 
courts have gone beyond its literal meaning of 
‘‘due procedure’^ and have brought within it sub¬ 
stantive as well as procedural rights.^^ When 


applied to substantive rights, it is interpreted to 
mean that the government is without right to de¬ 
prive a person of life, liberty, or property by an 
act that has no reasonable relation to any proper 
governmental purpose, or which is so far beyond 
the necessity of the case as tp be an arbitrary 
exercise of governmental power,or without the 


mode prescribed by law; it must be 
adapted to the end to be attained; 
and, wherever it is necessary for 
the protection of the parties, it must 
give them an opportunity to be heard 
respecting the justice of the judg¬ 
ment sought/" 

U.S.—Hagar v. Beclamation Dist. No. 
108, Cal., 4 S.Ct. 663, 667, 111 U.S. 
701, 28 L.Ed. 669. 

King Tonopah Min. Co. v. Lynch, 
D.C.Nev., 232 F. 485, 496. 

Cal.—^Bruhnke v. Golden West Win¬ 
eries, 132 P.2d 102, 106, 56 Cal. 
App.2d Supp. 943. 

Del.—Riley v. Banks, 62 A.2d 229, 
232, 5 Terry 489. 

(5) Due process of law is a sum¬ 
marized constitutional guarantee of 
respect for those personal immuni¬ 
ties which are so rooted in the tradi- j 
tions and conscience of our people , 
as to be ranked as fundamental or 
are implicit in the concept of or¬ 
dered liberty, 

U.S,—Bochin v. People of California. 
72 S.Ct. 205, 208, 342 U.S. 166, 96 
L.Ed. 183, 25 A.L.R.2d 1396, 

(6) Other definitions. 

U.S.—Prentiss v. National Airlines, 
D.C.N.J., 112 F.Supp. 306. 

Cal.—People T. One 1950 Mercury 
Sedan, Engine No. 60LA49896M, 
1950 License No. 29B9130, 264 P.2d 
666, 116 Cal.App.2d 746. 

Ill.—Metropolitan Trust Co. v. Jones, 
51 N,E.2d 256, 384 Ill. 248, 149 
A.L.R. 1416. 

Mich.—People v. Coates, 69 N.W.2d 
83, 337 Mich. 56, certiorari denied 
74 S.Ct. 64, 346 U.S. 840, 98 L.Ed. 
361. 

XxL terms of equal protectlou of 
the law,, due process of law means 
in each particular case such an ex¬ 
ercise of the powers of government 
as the settled maxims and rules of 
procedure sanction, and such safe¬ 
guards for the protection of ihdivld- 
ual rights as those maxims and rules 
prescribe for the class of cases to 
which the one in question belongs. 
Mo.—Ivie V. Bailey, 5 S.W.2d 60, 319 
Mo. 474, 57 A.L.R. 881. 

11. U.S.—Schatte v. International 
Alliance of Theattical Stage Emp. 
& Moving Picture Operators of U. 
S. and Canada, C.C.A.Cal., 166 F.2d 
216, certiorari denied 68 S.Ct. 1018, 
334 U.S. 812, 92 L.Ed. 1734—^Bart¬ 
lett Trust Co, V. Elliott, D.C.Mo., 
30 F,2d 700, afflrihed, C.C.1A.. 40 F. 
2d 35t 


Stewart Dry Goods Co. v. Lewis, 
D.C.Ky., 8 F.Supp. 396, reversed on 
other grounds 65 S.Ct. 625, 294 U. 
S. 550, 79 L.Ed. 1054, rehearing de¬ 
nied 65 S.Ct. 652, 295 U.S. 768, 79 
L.Ed. 1709, Levy v. Lewis, 65 S. 
Ct. 652, 295 U.S. 768, 79.L.Ed. 1709, 
J. C. Penney Co. v. Lewis, 65 S.Ct. 
652, 296 U.S. 768, 79 L.Ed. 1709, 
and Kroger Grocery .& Baking Co. 
V. Lewis, 65 S.Ct. 652, 296 U.S. 
768, 79 L.Bd. 1709—Stewart Dry 
Goods Co. V. Lewis, D.C.Ky., 7 F. 
Supp. 438—U. S. V. Tount, D.C.Pa, 
267 F. 861. 

U. S. V. Armstrong, D.C.Ind., 265 
F. 683. 

N.C.—State t. Whitaker, 45 S.E.2d 
860, affirmed 69 S.Ct. 251, 260, 335 
U.S. 625, 93 L.Ed. 212, 6 A.L.R.2d 
- 473. 

12 C.J. p 1188 note ’56. 

"‘Due process of law In the latter 
[5th amendment] refers to that law 
of the land which derives its author¬ 
ity from the legislative powers con¬ 
ferred upon Congress by the Consti¬ 
tution of the United States, exer¬ 
cised within the limits therein pre¬ 
scribed, and interpreted according to 
the principles of the common law. 
In the Fourteenth Amendment, by 
parity bf reason, it refers to that 
law of the land in each State, which 
derives its authority from the in¬ 
herent and reserved powers of the 
State, exerted within the limits of 
those fundamental principles of lib¬ 
erty and justice which lie at the 
base of all our civil and political 
institutions, and the greatest secu¬ 
rity for which resides in the right of 
the people to make their own laws, 
and alter them at their pleasure."' 
U.S.—Hurtado v. California, Cal., 4 
S.Ct. 292, 110 U.S. 516, 536, 28 L. 
Ed. 232. 

Conn.—State v. Sixth Taxing Dist., 
132 A. 561, 563, 104 Conn. 192— 
Appeal of Allyn"s, 71 A. 794, 81 
‘ Conn. 534, 637, 129 Am.S.R. 225, 
23 L.R.A.,N,S., 63l 
Wash.—^Payne v. Smith, 192 P.2d 964, 
966, 30 Wash.2d 646. . 

Amendmeuts compared 

' (1) “The language of the Fifth 
and Fourteenth Amendments as to 
due process is identical*,* yet they 
were engrafted on! the Constitution 
. under very different' circumstances. 

We do not' discuss these circiim- 
, stances here except to say that, while 
the Fifth Amendment as a restraint 
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on the federal government preceded 
the Fourteenth by most one hundred 
years, it was rarely invoked, while 
as soon as the restraint against the 
states was provided in the Four¬ 
teenth Amendment, the docket of the 
courts were crowded with cases af¬ 
fecting it. Courts have generally 
proceeded on the assumption that 
the legal import of the phrase was 
the same in both amendments, yet it 
is admitted that circumstances 
might arise in which a different con¬ 
struction aaid application of their 
provisions would be proper." 

Fla.—^Louis K. Liggett Co. v. Amos, 
141 So. 153, 155, 104 Fla. 609, re¬ 
versed ‘on other grounds Louis K. 
Liggett Co. V. Le^, 53 S.Ct. 481. 
288 U.S. 517, 77 L.Ed. 929, 8*5 A. 
L.R. 692, conformed to Louis K. 
Liggett Co. V. Lee, 149 So. 8, 109 
Fla. 477. 

(2) The guarantee of due process 
in the Fifth Amendment is not 
broader than the similar guarantee 
against state discrimination in the 
Fourteenth. 

U.S.—Rok V. Legg, D.C.Cal., 27 F. 
Supp. 243. 

12. Miss.—Albritton r. City of Wi¬ 
nona, 178 So. 799, 181 Miss. 76, ap¬ 
peal dismissed Allbritton v. City of 
Winona, Mississippi, 68 S.Ct. 766, 
303 U.S. 627. 82 LJBd. 1G88. 

Okl.—Skinner v. State ex rel. Wil¬ 
liamson, 115 P.2d 123, 189 Okl. 235, 
reversed on other grounds 62 S.Ct. 
1110, 316 U.S. 535, 86 L.Ed. 1655, 
conformed to 155 P.2d 715, 195 
Okl. 106. , 

In re Lutker, Cr., 274 P.2d 786. 
Wyo.—State v. Langley, 84 P.2d 767, 
53 Wyo. 332. , 

13. Ariz;—^Valley Nat. Bank of 
Phoenix v. Glover, 169 P.2d 292, 
62 Ariz. 538. 

Miss.—Craig v. North Miss. Com¬ 
munity Hospital, 39 So.2d 523, 206 
Miss. 11—^Albritton v. City of Wi¬ 
nona, 178 So. 799, 181 Miss. 75, 
j|,ppeal dismissed Allbrlttop v. City 
of Winona, Mississippi, 58 S.Ct. 
766, 303 U.S. 627, 82 DEd. 1088. 
S.D,—Farmers" Educational and Co¬ 
op. Union v. Circuit Court of 
Charles Mix County, 40 N.W.2d 402, 
73 S.D. 203. 

Va,—Corpus Juris Secuudum quoted 

in Williams v. City of Richmond, 
14 S.B.2d 28’7, 291. 177 Va. 477. 134 
A.L.R. 833.. 
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observance of those general rules established in himA* 
our system of jurisprudence for the security of Synonymous terms. The term "due process of 
private rig-htsJ^^-^ In the concrete, it means that law” is synonymous or interchangeable with, or 

in a contest involving these rights a person will be equivalent to, ''law of the land,” a phrase appearing 

accorded the opportunity to contest the propriety of in many of the state constitutions,^^ due process 

each step in the action sought to be taken against of law being said to mean, in brief, the law of the 


13.5 U.S.—^Hagrar v. Reclamation 
Dlst. 108, CaL, 4 S.Ct. 663, 111 U. 

S. 701, 28 L.Ed. 669. 

TJ. S. V, Masaaki Kuwabara, D.C. 
Cal., 66 F.Supp. 716. 

Del.—Riley v. Banks, 62 A.2d 229, 
6 Terry, Del., 489. 

14. Mo.—State v. Broaddus, 239 S. 
W. 792, 795, 315 Mo. 1279—City of 
St. Louis V. Missouri Pac. R. Co., 
211 S.W. 671, 278 Mo. 206. 

15. U.S.—Buchalter v. People of 
State of New York, N.T., 63 S.Ct. 
1129, 319 U.S. 427, 87 L.Ed. 1492 
—Postal Telegraph Cable Co. v. 
City of Newport, Ky., 38 S.Ct. 666, 
277 U.S. 464, 62 L.Ed. 1215. 

Goodman v. Swenson, C.A.Md., 
192 F.2d 669—Pleenor v. Hammond, 
C.C.A.Ky., 116 P.2d 982, 132 A,L. 
R. 1241—U, S. ex rel. Valotta v. 
Ashe, D.C.Pa,, 2 P.2d 735, reversed 
on other grounds Ashe v. U. S. ex 
rel. Valotta, 46 S.Ct. 333, 270 U.S. 
424, 70 L.Ed. 662. 

Ex parte Estrada, D.C.Tex., 93 
F.Supp. 713. 

U. S. V. Tount, D.C.Pa., 267 F. 
S61. 

Ala.—Stoer v. Ocklawaha River 
Farms Co., 138 So. 270, 223 Ala. 696. 

James v. State, App., 181 So. 709 
—^Woodham v. State, App., 178 So. 
464—Smith v. State, 105 So. 397, 
21 Ala.App. 70. 

Cal.—People v. Skinner, 116 P.2d 488, 
18 Cal.2d 349, 149 A.L.R. 299. 

Beck V. Ransome-Crummey Co., 
184 P. 431, 42 Cal.App. 674. 
Conn.—State v. Sixth Taxing Dist., 
132 A. 661, 104 Conn. 192. 

Del.—Corpus Juris Secuudum cited lu 
Ajax Distributors v. Springer, 22 
A.2d 338, 841,. 26 DeLCh. 101, af¬ 
firmed 28 A.‘2d 309, 26 Del.Ch. 445 
—State V. Rose, 132 A. 864, 3 W. 
W.Harr. 168, 45 A.L.R. 85. 

Fla.—State v. Dowling, 110 So. 622, 
92 Fla. 848. 

Ill.—People V. Brown, 95 N.E.2d 888, 
407 Ill. 665—People v. Scott, 157 
N.E. 247, 326 Ill. 327. 

Kan.—Corl>us Juris cited in Motor 
Equipment Co. v. Winters, 69 P. 
2d 23, 28, 146 Kan. 171—Corpus 
Juris cited in, Wichita Council No. 
120, etc. V. Security Ben. Ass’n, 28 
P.2d 976, 980, 138 Kan. 841. 94 A. 
L.R. 629. 

Ky.—Corpus Juris quoted la Willis 

T. Lafayette-Phoenix Garage Co,, 
260 S.W; 364, 367, 202 Ky. 554— 
Board of Levee Com'rs of Pulton 
Cojinty V. Johnson, 199 S.W. 8, 178 
Ky. 287. L.R.A.1918E 202. 


La.—Dupuy v. Tedora, 16 So.2d 886, 
204 La. 560—State v. Harvey, 10e 
So. 28, 159 La. 674, error dismissed 
Harvey v. State, 47 S.Ct. 20, 273 

U.S. 635, 71 L.Ed. 815. 

Md.—Slansky v. State, 63 A.2d 599, 
199 Md. 94—Anne Arundel County 
Com'rs V. English, 35 A.2d 135, 182 
Md. 514—Coates v. State, 26 A.2d 
676, 180 Md. 502, certiorari denied 
Coates V. Brady, 63 S.Ct. 33, 317 

U. S. 625, 37 L.Ed. 506—Oursler v. 
Tawes, 13 A.2d 763, 178 Md. 471, 
followed In Culver v. Tawes, 13 A. 
2d 771—Goldsmith v. Mead John¬ 
son & Co., 7 A.2d 176, 176 Md. 682. 

Me.—Jordan v. Gaines, 8 A.2d 585, 
136 Me. 291—In re Stanley, 174 A. 
93, 95, 133 Me. 91, affirmed Stanley 

V. Public Utilities Commission of 
Maine, 65 S.Ct. 628, 295 U.S. 76, 
79 L.Ed, 1311—State v. Cote, 120 
A. 538, 122 Me. 450—Randall v. 
Patch, 108 A. 97, 118 Me. 303, 8 A. 
L.R, 65, 

Mo.—State ex rel. and to Use of 
Chicago Great Western R. Co. v. 
Public Service Commission of Mis¬ 
souri, 61 S.W.2d 73, 320 Mo. 729, 
certiorari denied Chicago Great 
Western R, Co. v. Public Service 
Commission of State of Missouri, 
63 S.Ct. 89,- 287 U.S. 641, 77 L.Ed. 
555—Ivie v. Bailey, 5 S.W.2d 60, 
319 Mo. 474, 57 A.L.R. 881. 

Nev.—Corpus Juris Secundum cited 
In State v. Pouquette, 221 P.2d 404, 
409, 67 Nev. 605, certiorari denied 
71 S.Ct. 799, 341 U.S. 932, 95 L. 
Ed. 1361, and 72 S.Ct. 369, 342 
U.S. 928, 96 L.Ed. 691. 

N.J.—Grobhoiz v. Merdel Mortgage 
Inv. Co., 170 A. 815, 115 N.J.Eq. 
411. 

N.Y.—Traiger v. Sacks, 54 N.Y.k2(a 
917, 185 Misc. 540, affirmed 60 N. 
Y.S.2d 926, 184 Misc. 965. 

N.C.—State v. Felton, 80 S.E.2d 625, 
239 N.C. 675—Eason v. Spence, 61 
S.B,2d 717, 232 N.C. 579—National 
Sur. Corp. v, Sharpe, 69 S.E.2d 693; 
232 N.C. 98—State v. Ballance, 61 
S.E.2d 731. 229 N.C. 764, 7 A.L.R. 
2d 407—State v. .Hedgebeth, 45 S. 
E.2d 663, 223 N.C. 259, certiorari 
dismissed 68 S-Ct- 1185, 334 U.S. 
806, 92 L.Ed. 1739—Yancey v. 

North Carolina State Highway & 
Public WorkSf Commission, 22 S.E. 
2d 256, 222 N.C. 106——J, O. Plott 
Co. V. H. K. Ferguson Co., 163 S.E. 
688, 202 N.C. 446—Gunter v. Town 
of Sanford, 120 S.E. 41, 186 N.C. 
452. 


N.D.—State v. Cromwell, $ N.W.2d 
914, 72 N.D. 665. 

Okl.—Pryor v. Western Paving Co., 
184 P. 88. 74 Okl. 308—Wilhite v, 
Cruce, 172 P. 962, 70 Okl. 70. 

Sutton V. State, 250 P. 930, 35 
Okl.Cr. 263. 

Or.—MacVeagh v, Multnomah Coun¬ 
ty, 270 P. 602, 126 Or. 417. 

Pa.—E'fCert v. Pennsylvania Central 
Brewing Co., 15 A.2d 723, 141 Pa. 
Sujier. 543. 

Commonwealth v. Miller, t Pa. 
Dist. & Co. 446. 

R.I.—State V. Rossi. 43 A.2d 323, 71 
R.I. 284—State v. Conragan, 192 
A. 762. 

Vt.—Slate V. Felch, 105 A. 23, 92 
Vt. 477. 

Wash.—Corpus Juris Secundum quot¬ 
ed in Washington Local Lodge No. 
104 of Intern. Broth, of Boiler¬ 
makers, Iron Ship Builders & Help¬ 
ers of America v. International 
Broth, of Boilermakers, Iron Ship 
Builders & Helpers of America, 203 
P.2d 1019, 1056, 33 Wash.2d 1. 
Wis.—Pauly v. Keebler, 185 N.W. 

554, 176 Wis. 428. 

12 C J. p 1189 note 58. 

“It has been stated so frequently 
in decisions and in the books that 
'due process of law’ and 'law of the 
land’ mean one and the same thing, 
that it may be regarded as elemen¬ 
tary.” 

Ill.—^Norman School Dist., Bd. of Ed¬ 
ucation V. Blodgett, 40 N.E. 1025, 
165 Ill. 441, 446, 46 Am.S.R. 348, 
'31 L.R.A. 70. 

“Due process, as used herein, Is 
nothing more or less than granting 
to an individual the benefits of the 
established and recognized law of the 
land.” 

Iowa.—In re Meldrum, 61 N.W.2d 
881, 883, 243 Iowa 777. 

Terms substantially identical 
N.C.—Yarborough v. North Carolina 
Park Commission, 145 S.E. 663, 196 
N.C. 284. 

“litiw of land” defined 

(1) “General law.” 

Tenn.—State ex rel. Hamby v. Cum¬ 
mings, 63 S.W.2d 615, 616, 166 
Tenn. 460. 

(2) “Law of the land” implies a 
general public law, equally binding 
on every member of the community. 
U.S.—U. S. V. Ballard. D.C.Ky., 12 

F.Supp. 321. 

Tex.—Ex parte Sizemore, 8 S.W.2d 
134, 110 Tex.Cr. 232, 69 A.L.R. 430. 
12 C.J. p 1188 note 68 [a] (1).. 
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land, including the unwritten law.15.5 Other synon¬ 
ymous or equivalent terms are “due course of 
law,’**!® course of the law of the land/'i7 and 
“course of the common law/’^* 

Courts have sometimes made use of expressions 
which would indicate a view that the term “the 
law of the land,” as used in the constitutions, re¬ 
ferred to some particular body of laws then in 
existence but its meaning cannot be so limited, 
for that would deny any power in the legislature to 
amend or repeal old laws or to enact new ones.^o 
The correct interpretation is that the term was 
intended to perpetuate old and well-established 
principles of right and justice, by securing them 
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from abrogation or violation, 

As applied to taxation. It has been said that 
in connection with taxation due process of law is 
that which is due and appropriate in that class of 
cases, as demonstrated by our experience in the 
enjoyment of self-government.^^ 

b. As Applied to Judicial Proceedings 

In judicial proceedings, due process of law means 
law in its regular course of administration through courts 
of justice, in accordance with the fundamental prin¬ 
ciples of free government, or a course of proceeding 
according to those rules and principles which have been 
established for the protection and enforcement of private 
rights. 

In general, it may be said that the proceedings 


(3) By the law of the land is most 
clearly intended the general law, a 
law which hears before it condemns, 
which proceeds upon inquiry, and 
which renders judgrment only after 
trial. 

Ga.—Mott V. Georgia State Board of 
Examiners in Optometry, 95 S.E. 
867, 148 Ga. 55, error dismissed 
Georgia State Board of Examiners 
in Optometry v. Mott, 39 S.Ct. 134, 
248 U.S. 694, 63 L.Ed. 411, 

La.—Dupuy v. Tedora, 16 So.2d 886, 
204 La. 660. 

Miss.—^Dunn v. Love, 155 So. 331, 
339, 

N.C.—Eason v. Spence, 61 S.E*2d 717, 
232 N.C. 579—State v. Hedgebeth, 
46 S.E.2d 663, 228 N'.C. 259, der- 
tiorari dismissed 68 S.Ct. 1185, 334 
tr.S. 806, 92 L.Ed. 1739. 

Tex.—State v.- Humble Oil & Refin¬ 
ing Co., Civ.App.^ 263 S.W. 319, 323. 

Bumguardner v. State, 179 S.W. 
2d 768, 147 Tex.Cr. 188, 

12 C.J. p lf89 note 58 [aj (5). ' 

(4) “Law of the land" includes es¬ 
tablished principles of procedure and 
equity. 

XJ.S.-^wens y. Battenfield, C.C.A. 
Okl., 33 F.2d 763, .certiorari denied 
60 S.Ct. 88,' 280 U.S, 606, 74 L.Ed. 
649. 

12 C.J. p 1189 note 68 [a]. 

(5) The “law of the land,’* de¬ 
fined in constitution as “due process 
of law," embraces all legal and equi¬ 
table rules which define human rights 
and duties, and provides for their 
protection and enforcernent, both as 
between the state and its citizens 
and between man and man. 

Utah.—k^hristiansen v. Harris, 163 P. 
2d 314, 316, 109 Utah 1. 

''Law of land” in state ,oon&tltTi- 
tlon has same meaning as “due proc¬ 
ess of law" of federal constitution. 
Me.—State v, pemerritt, 103 A. 2d 
106. 

R.I.—^La Plante y. State Board of 
Public Roads, 131 A. 641, 47 R.I. 
258. 


Broad principle 

The term ‘Taw of the land" is a 
broad principle. 

Wash.—^Washington Local Lodge No. 
104 of Intern. Broth, of Boiler¬ 
makers, Iron Ship Builders & Help¬ 
ers of America v. International 
Broth, of Boilermakers, Iron Ship 
Builders & Helpers of America, 
203 P,2d 1019, S3 Wash.2d 1. j 
Procedural meaning 

The due process clause simply 
means procedurally the law of the 
land. 

U.S.—Prentiss v. National Airlines, 
D.C.N.J., 112 P.Supp. 306. 

IS.5 Wis.—State v. Stehlek, 56 N. 
W.2d 614, 518, 262 Wis. 642—Ekern 
V, McGovern, 142 N.W. 595, 619, 
154 Wis. 157, 46 L.R.A.,N.S., 796. 

16. Cal.—Gray v. Hall, 265 P. 246, 

■ 203 Cal. 306. 

Ohio.—Ex parte Martin, 41 N.E.2d 
702, 139 Ohio St. 609—^Direct 
' Plumbing ‘ Supply Co. y. City of 
Payton, 38 N.E.2d 70, 138 Ohio St. 
540, 137 A.L.R. 1058. ^ 
yyash.—Corpus Juris Secundum quot¬ 
ed in Washington Local Lodge No. 
104 of Intern. Broth, of Boiler- 

■ Inalcers, Iron Ship Builders & Help¬ 
ers of America v. International 
Broth, of Boilermakers, Iron Ship 
Builders & Helpers of America, 203 
P.2d 1019, 1056, 33 Wash.2d 1. 

1^, C.J. p 1190 note 69. 

17. Tex.—^Mabee v. McDonald, 175 S. 

. W. 676, 678, 107 Tex. 139, reversed 

on other grounds McDonald v. 

• Mabee, 37 S.Ct. 343,- 243 U.S. 90, 
61’ L.Ed. 608. L.R.A.1917P 458. 
Wash.—Corpus Juris Secundum quot¬ 
ed in Washington Local Lodge No. 
l04 of Intern. Broth, of Boiler¬ 
makers, Iron Ship Builders & Help¬ 
ers of America v. International 
■proth. of Boilermakers, Iron Ship 
Builders & Helpers of America, 
203 P.2d 1019, 1056, 33 Wash.2d 1. 

18. Iowa.—Mason v. Messenger, 17 
Iowa 261. 267. 

Wash.—Corpus Juris Secundum 
quoted in Washington Local Lodge 
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No. 104 of Intern. Broth, of Boiler¬ 
makers, Iron Ship Builders & Help¬ 
ers of America v. International 
Broth, of Boilermakers, Iron Ship 
Builders & Helpers of America, 203 
P.2d 1019, 1056, 33 Wash.2d 1. 

19. Ky.—^Louisville v. Cochran, 82 
Ky. 15. 

S.C.—State V. Simons, 29 S.C.L. 761 
—State V. Maxey, 26 S.C.L. 501. 

Wash.—Corpns Ji^s Secundum 

quoted in Washington Local Lodge 
No. 104 of Intern. Broth, of Boiler¬ 
makers, Iron Ship Builders & Help¬ 
ers of America v. International 
Broth, of Boilermakers, Iron Ship 
Builders & Helpers of America, 203 
P.2d 1019, 1056, 33 Wash.2d 1. 

20. Mass.—^In re Opinion of the Jus¬ 
tices, 123 N.E. 100, 232 Mass. 601, 

Mo.—Corpus Juris cited In De May 
V. Liberty Foundry Co., 37 S.W.2d 
640, 645, 327 Mo. 495. 

Nev.—^Vineyard Land & Stock Co. v. 
District Court of Nevada in and 
for Elko County, 171 P. 166, 42 
Nev. 1. 

Wash.—Corpus Juris Secundum 
quoted in Washington Local Lodge 
No. 104 of Intern. Broth, of Boiler¬ 
makers, Iron Ship Builders & Help¬ 
ers of America v. International 
Broth, of Boilermakers, Iron Ship 
Builders & Helpers of America, 203 
P.2d 1019, 1056, S3 Wash.2d 1. 

12 C.J. p 1190 note 63. 

21. Mo.—Corpus Juris quoted In 

State V. Jones, 268 S.W. 83, 86, 
306 Mo. 437. 

Wash.—Corpus Juris Secundum 
quoted in Washington Local Lodge 
No. 104 of Intern, Broth, of Boiler¬ 
makers, Iron Ship Builders Help¬ 
ers of America v. International 
Broth, of Boilermakers, Iron Ship 
Builders & Helpers of America, 203 
P,2d 1019, 1056, 33 Wash.2d 1. 

12 C.J. p 1190 note 64. 

22. U.S.—Dukich v. Blair, D.C. 
Wash., 3 P.2d 302, 304, appeal dis¬ 
missed 46 S.Ct. 469, 270 U.S. 670, 
70 L.Ed. 791. 
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in a trial court should be uphdd unless they violate 
the very essence of a scheme of ordered liberty.^^-^ 
Whatever difficulty may be experienced in giving to 
the term '‘due process of law” a definition which 
will embrace every permissible exertion of power 
affecting private rights, and exclude such as is 
forbidden, it has been said that there can be no 
doubt of its meaning when applied to judicial pro- 
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ceedings.23 As so applied, due process of law has 
been variously held to mean a law which hears be¬ 
fore it condemns, which proceeds on inquiry, and 
renders judgment only after trial ordinary ju¬ 
dicial proceedings in court law in its regular 
course of administration through courts of jus¬ 
tice,in accordance with the fundamental prin- 


22.5 IST.H.—^Fitzgibbons v. Hancock, 
82 A.2d 769, 97 N.H. 162. 

23. U.S.—Pennoyer v. Neff, Or., 95 

U. S. 714, 733, 24 KEd. 665. 

Corpus Juris cited ia Compagnie 

du Port de Rio de Janeiro v. Mead 
Morrison Mfg. Co., D.C.Me., 19 F. 
2d 163, 165. 

Ea.—Southern Bell Tel. & Tel. Co. 

., V. Lpuisiana Pub. Service Comm., 
170 So. 548. 185 La. 729. 

Tenn.—Corpus Juris Secundum quot¬ 
ed at length in Tennessee Cent. Ry. 
Co. V. Pharr, 194 S.W.2d 486, 488, 
183 Tenn. 658. 

Utah.—Christiansen v. Harris, 163 P. 
2d 314, 109 Utah 1. 

Wash.—Corpus Juris Secundum 

quoted at length in Washington 
Local Lodge, No. 104 of Intern. 
Broth, of Boilermakers, Iron Ship 
Buildfers <S^ Helpers of America v. 
International Broth, of Boilermak¬ 
ers, Iron Ship Builders & Helpers 
of America, 203 P.2d 1019, 1066, 33 
Wash. 2d 1. 

12 C.J. p 1192 note 69 [c]. 

24. U.S.—Truax v. Corrigan, Ariz., 
42 S.Ct 124, 267 U.S. 312, 66 L. 
Ed. 254, 27 A.L.R. 375. 

Fla,—Fiche v. R. E. Householder Co., 
125. So. 2, 98 Fla. 627." 

Oa.—Mott V. Georgia State Board of 
Examiners in Optometry, 95 S.E. 
867, 148 Ga. 55, error dismissed 
Georgia State Board of Examiners 
of Optometry v. Mott, 39 S.Ct. 134, 
248 U.S.’ 594, 63 L.Ed. 411. 
Idaho.—Gilbert v. Elder, 144 P.2d 
194, 65 Idaho 383. 

Ill.—O’Connor v. Rathje, 12 N.:B.2d 
87.8, 368 Ill, 83—City of Chicago 

V. Clark, 194 N.E. 537, 359 Ill. 374 
—People V. Nlesman, 190 N.E. 668, 
356 Ill. 322. 

Kan.—Corpus Juris quoted In Motor 
Equipment Co. v. Winters, 69 P.2d 
23, 28, 146 Kan; 171—-Corj^s Juris 
, quotod in Wichita Council No. 1, 
etc. V, Security Ben. Ass’n, 28 P. 
2d 976, 980, 138 Kan. 841, 94 A.L.R. 
629. 

Ky.—^Corpus Juris Secundum cited in 

. Morgan County v. Governor,, of 
Kentucky, 156 S.W.2d 498, 500, 288 
Ky. 532. 

La.—^Dupqy v. Tedora, 15 So.2d 886, 

‘ 20fLa« 560. , 

Me.—^Inhabitants of York Harbor 
Tillage Corporation v. Libby, 140 
A. 382, 126 Me. 537. 


Md.—Howard Sports Daily v. Weller, 
18 A.2d 210, 179 Md. 355. ' 

Miss.—Corpus Juris cited in Dunn v. 

Love, 155 So. 331, 339. 

Mo.—State ex rel. Sweezer v. Greien, 
232 S.W.2d 897. 360 Mo. 1249, 24 
A.L.R.2d 340—State ex rel. Hurwitz 

V. North, 264 S.W. 678, 304 Mo. 607, 
affirmed 46 S.Ct, 384, 271 U.S. 40, 
70 L.Ed. 818. 

N.J.—Application of' Burke, 112 A. 

2d 807, 34 N.J.Super. 460. 

Okl.—Ex parte Sales, 233 P. 186, 108 
Okl, 29—Ex parte Tindall; 229 P. 
125, 102 Okl. 192—Sutton v. State, 
250 P. 930, 35 Okl.Cr. 263. 

Pa.—Commonwealth v. Franklin, 92 
A.2d 272, 275, 172 Pa.Super. 152. 

Bowers v. Smith, 14 Pa.Dist. & 
Co. 220. 

Tex.—State v.' Humble Oil & Refin¬ 
ing Co., Civ.App., 263 S.W. 319. 

12 C.J. p 1191 note 67. 

Similar definitions 

(1) “As applied to judicial pro¬ 
ceedings, the due process clause sim¬ 
ply means that a«party shall h^,ve 
his day in court.” 

Mo.—Corpus Juris cited to State v. 
Public Service Commission of Mis¬ 
souri, 51 S,W.2d 73, 76, 330 Mo. 
729. 

(2) They “mean when applied to 

actions, etc., . . that no citi¬ 

zen shall he deprived of his life, or 
his liberty, or his property, with¬ 
out reasonable notice and reasonable 
opportunity to be heard according 
to the regular and established > rules 
of procedure.” 

Ky.—^Board of Levee Com’rs pf Ful¬ 
ton County V. Johnson, 199 S.W. 
8, 178 Ky. 287, L.R.A.1918E 202. 

(3) In a general sense it iheans 
the right to be heard before some 
tribunal having jurisdiction to de¬ 
termine the question in dispute. 
Neb.—^Albin v. Consolidated School 

Dist. No, 1'4 of Richardson County, 
184 N.W. 141, 100 Neb. 719... 

(4) “The words Taw of the land’ 
and 'due process of law,’ when used 
in considering the property rights of 
individuals, mean sumnions or notice 
such as is ordinarily given at the 
institution of a suit, due appearance 
pf the parties in interest, pleading 
of the facts to issue, and determina¬ 
tion theireof b^ a jury.” 

Del.—^^State v. Riose, 132 A. 864, 3 

W. W.Harr., Del., 168; 45 A.L.R. 85. 
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24.5 Iowa.—Thomas v. State, 44 N 
W.2d 410, 415, 241 Iowa 1072. 

25. Cal.—People v. Troche, 273 P. 
767, 206 Cal. 35, appeal dismissed 
and certiorari denied Troche v. 
People of State of California, 60 
S.Ct. 87, 280 U.S. 624, 74 L.Ed. 592 
—Gray v. Hall, 265 P. 246, 203 
Cal. 306. 

people V. Gordon, 163 P.2d 110, 
71 Cal.App.2d 606. 

Ill.—People V. Lloyd, 136 N.E. 605, 
'304 Ill. 23. 

Iowa.—Thomas v. State, 44 N.W.2(3 
410, 241 Iowa 1072. 

Kan.—^Whalen v. Cristell, 173 . P.2(3 
252, 161 Kan. 747. . 

Me.—Le Clair v. White, 104 A. 616, 
117 Me. 335—In re Thompi^on, 102 
A. 303, 1X6 Me. 473. 

Md.—Slansky v. State, 63 A.2d 699, 
199 Md. 94. 

Mich.—Chrysler Corporation v. Ap¬ 
peal Board of Michigan Unemploy¬ 
ment Compensation Commission, 3 
N.W.2d 302, 801 Mich. 351, cer¬ 
tiorari denied Claimants for Bene¬ 
fits under Michigan Unemployment 
Compensation Act v. Qhrysler Cor¬ 
poration, p3 S.Ct. 44, 817 U.S. 636, 
87 l^.Ed. 612—In re Board of Coun¬ 
ty Road Commissioners of Macomb 
County, 212 N.W. 975, 238 Mich. 
29—^Hendershott v. Rogers, 211 N. 
W. 906,.237 Mich. 338. 

Mo.^—State ex rel. Sweezer v. Green, 
232 S.W.2d 897, 360 Mo. 1249, 24 
A.L.R.2d 340—Hider v. Sharp, 257 
S.W. 112, 301 Mo. 625. 

N.Y.—Traiger v. Sacks, 64 N.Y.?.2d 
917, 186 Misc. 640, affirmed 60 N, 
Y.S.2d 926, 184 Misc. 966—People 
ex’ rel. Lesiser v. Hunt, 14 N.Y.S. 
2d 632, 636, 171 Misc. 640, affirmed 
10 N.Y.S.2d 922, 266 App.Divi 1048. 

Ohio.—^Heimlich v. Dispatch Printing 
Co., 17 Ohio N.P.,N.S., 161, iafflrm- 
ed 6 Ohio App. 394, 27 Ohio Cir.Ct., 
N.S., 333, 29 Ohio Cir.Dec. 149., 

Okl—Ex parte Sales, 233 P. 186, 108 
Okl. 29—Ex parte Tindall, 229 P- 
125, 102 Okl. 192—Pryor v. West¬ 
ern Paving Co., 184 P. 88, 74 Okl. 
■S08. “ ' ‘ 

‘Jaffee v. State, 134 P.2d'1027, 76 
6kl.Cr. 95—Wood' V. State, 134 P.2d 
1021, 76 Okl.Cr. 89—Shaw v. State, 
134 P.2d 999, 76 Okl.br. 271, re- 

’ hearing denied 138 F.2d 136, 76 Okl. 
Cr. 271. 
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ciples of free government,26 and securing to tlie 
individual the benefit of those fundamental rules of 
the common law by which judicial trials are‘gov¬ 
erned a course of Ijsgal proceedings according 
to those rules and principles which have been es¬ 
tablished iii our system of jurisprudence for the pro¬ 
tection and enforcement of private rights a 
prosecution or suit instituted and conducted accord- 


CONSTITUTIONAL LAW § 567 

ing to the prescribed forms and solemnities for as¬ 
certaining guilt, or determining the title to proper¬ 
ty an orderly proceeding adapted to the nature 
of the case, in which the citizen has an opportunity 
to be heard, and to defend, enforce, and protect his 
rights and the administration of equal laws ac¬ 
cording to established rules, not violative of the 
fundamental principles of private right, by a com- 


ILI.—State V. Conragan, 192 A. 752. 
S.C:—State V. Brown, 182 S.E. 838, 
178 S.C. 294, appeal: dismissed 
Brown v. State of South Carolina, 
56 S.Ct. 750, 298 U.S. 639, 80 L. 
Ed. 750. 

12 C.‘J. p 1191 note -68. 

Similar definltioiLS 

(1) “Due process of law*’ is any le¬ 
gal procedure enforced by public au¬ 
thority, v^hether sanctioned by agre 
or custom, or newly devised in the 
discretion of the legislative power, 
in furtherance of the general public 
good, which regards and preserves 
these principles of liberty and jus¬ 
tice. 

Ky.—^Willis V. Lafayette-Phcenix Ga¬ 
rage Co.. 260 S.W. 364, 202 Ky. 
554. 

Or.—MacVeagh v, Multnohiah Coun¬ 
ty, 270 P. 602, 126 Or. 417. 

12 C.J. p 1191 note 68 [a] (12). 

(2) “Due process of law” means 
law in its regular course of adminis¬ 
tration, according to prescribed 
forms, and in accordance with gen¬ 
eral rules for protection of individual 
rights. 

XJ.s.—^Hurtado v. People of Califor¬ 
nia, 4 s et. Ill, 110 U.S. 516, 28 
L.Ed. 232—^Ti^alker v. Souvinet, 92 

U.S. 90, 23 L.Ed. 678. 

Cal.—^People v. Troche, 273 P. 767, 
206 CaL 35. 

People V. Gordon, 163 P.2d HO, 
71 Cal.App.2d 606.- 

Kan.—^Bailey v. Hudspeth, 191 P.2d 
894, 164 Kan. 600—Whalen v. Cris- 
tell, 173 P.2d 252, 161 Kan. 747— 
State V. Whisner, 10 P. 852, 35 
Kan. 271. 

N.Y.—Traiger v. Sacks, 54 N.Y.S.2d 
917, 185 Misc. 640, affirmed ’60 N.Y. 
S.2d 926, 184 Misc. 955. 

“law of th© land,*' as equivalent 
to the “due jtTopfss of law” required 
by Fourteenth* Amendment, means 
the regular, course of the adminis-; 
tratioh of justice through courts of 
competent jurisdiction, after the 
manner of such courts. 

N.C.—State v. Hedgebeth, 45 S.E.^d 
563, 228 N.C. 269, certiorari dis¬ 
missed 68 S.Ct. 1185, 334 U.S. 806,■ 
92 L.Bd. 1739. 

26, 1 N.Y.—Traiger v. Sacks, 54 N.Y. 
S.2d . 917, 186 . Misc. 540, affirmed 
60 • N.y.S.2d, 926, 184 Miqc. ‘9^5— 
Loma Holding Ciorporation v. Crip¬ 
ple Bush Realty Corporation,^ 265 
N.Y.S. 125, 147 Misc. 665,'affirmed 


268 N.Y.S. 995, 240 App.Div. 1028, 
affirmed 193 N.E. 272, 265 N.Y. 463. 

26.5 Md.—Slansky v. State, 63 A.2d 
599, 199 Md. 94. 

27. U.S.—Endicott-Johnson Corpo¬ 

ration V. Encyclopedia Press, N.Y., 
45 S.Ct. 61, 266 U.S. 285, 69 L.Ed. 
288. 

Corpus Juris cited in Compagnie 
du Port de Rio de Janeiro v. Mead 
Morrison Mfg. Co., D.C.Me., 19 P. 
2d 163, 165. 

Cal.-—People v. Troche, 273 P. 767, 
206 Cal. 36, appeal dismissed and 
certiorari denied Troche v. People 
of State of California, 50 S.Ct. 87, 
280 U.S. 524, 74 L.Ed. 592—Gray 

V. Hall, 265 P. 246, 203 Cal. 306. 

People V. Gordon, 163 P.2d 110, 
71 CaLApp.2d 606. 

Fla.—Ryan’s Furniture Exchange v. 
McNair, 162 So. 483, 120 Fla. 109— 
South Florida Trust Co. v. Miami 
Coliseum Corporation, 133 So. 334, 
101 Fla. 1351. 

Ill.—^Lincoln-Lansing Drainage Dist. 

V. Stone, 2 N.B.2d 885, 364 Ill. 41. 
Kan.—^Bailey v. Hudspeth, 191 P.2d 
894, 164 Kan. 600. 

La.—^Dupuy v. Tedora, 15 So. 2d 886, 
204 La. 560—Corpus Juris cited in 
Southern' Bell Tel. & Tel. Co. v. 
Louisiana Public Service Commis- 
sion> 170^So. 548, 553, 185 La. 729. 
Me.—In re Thompson, 102 A. 303, 116 
Me.' 473. 

N.T.—^Traiger v.‘ Sacks, 54 N.Y.S.2d 
917, 185 Misc. 540, affirmed 60 N. 
'T.S.2d 926, 184 Misc. 955. 

Okls—^Bx parte Sales, 233 P. 186, 108, 
Okl, 29—Ex parte Tindall, 229 P. 
125, 102* Okl. 192—^Pryor v. West- 
’ ern 'Paving Co., 184 P. 88, 74 Okl. 
308,- 

Pa.—(Commonwealth v. O'Keefe, 148 
A 73, 298 Pa. 169. 

Commonwealth v. Ackerman, 106 
A.2d 886, 176 Pa,Siaper. 80-^Com- 
monwealth v. Strada, 90 A.2d 335, 
171 Pa.Super. 358. 

S.C.—State V. Brown, 182 S.E. 838, 
^'178 S.C. 294, appeal dismissed 
’ Brown v. State of South Carolina, 
‘56 ^.Ct-760, 298 U.S. 639, 80 L.Ed. 
1372. 

i2 C.J. p 1192 note‘69. 

$l3uilar definitions < 

(ij “Due process of law*" means, 
among other things, process accord- 
iiig to established usage. 

^Mo.—^McManus v. Burrows, 217 S.W. 
‘ 512, 280 Mb. 327. ' » ; 
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(2) Method of procedure having- 
sanction of settled usage is com¬ 
monly regarded as “due process.” 
N.Y.—People v. Hartnett, 208 N.Y. 

S. 246, 124 Misc. 418. 

12 C.J. p 1192 note 69 [a]. 

(3) “Due process of law** means, 
in the due course of legal proceedings 
according to the rules and forms 
which have been established for the 
protection of private rights. 

Tenn.—Sinclair v. Sinclair, 268 S.W. 
2d 573, 196 Tenn. 538—^Reynelds 
V. Baker, 46 Tenn. 221. 

W.Va—State ex rel. Cosner v. See, 
42 S.E.2d 31, 129 W.Va 722. 

28. N.Y.—Taylor v. Porter, 4 Hill 
140, 147, 40 Am.D. 274. 

12 C.J. p 1192 note 70. 

29. Cal.—Gregory v. Hecke, 238 P. 
787, 73 Cal.App. 268. 

Ill,—^Baumgardner v. Boyer, 52 N.E. 
2d 247, 384 Ill. 684—Reif v. Bar¬ 
rett, 188 N.E. 889, 355 Ill. 104— 
Winter v. Barrett, 186 N.E. 113, 
352 Ill. 441, 89 A.L.R. 1398. 

TTftti —^Motor Equipment Co. v. Win¬ 
ters, 69 P.2d 23, 146 Kan. 171— 
Wichita Council No. 1. etc. v. Se¬ 
curity Benefit Ass'n, 28 P.2d 976, 
138 Kan. 841, 94 A.L.R, 629. 
Mont—Sorensen v. Jacobson, 232 P. 
2d 332, 12S Mont 148, 26 AI^R.2d 
1186. 

Ohio.—Heimlich v. Dispatch Printing 
Co., 17 Ohio N.P.,N.S., 161, affirmed 
6 OhioApp. 394, 27 Ohio Cir.Ct, 
N.S., 333, 29 Ohio Cir.Dec. 149, 

Okl.— Corpus Juris quoted in Hogue 
V. McClain County Nat Bank, 47 
P.2d 575, 173 Okl. 122—Hauschildt 
V, Collins. 4 P.2d 99. 152 Okl. 193. 
Pa,—In re Harkness's Estate, 5 Pa. 
Dist & Co. 351, affirmed 129 A 468, 
283 Pa 464. 

12 C.J. p 1192 note 71. 

Similar definitions 

(1) “By ‘due process of law’ is 
.meant an orderly proceeding adapted 
to the nature of the case, before a 
tribunal having jurisdiction, which 
proceeds upon notice, with an op¬ 
portunity to be heard, with full pow¬ 
er to grant relief.” 

Ill.—Hoehamer v. Village of Elm¬ 
wood Park, 198 N.E. 345, 361 Ill. 
422, 102 AL.R. 196—City of Chi¬ 
cago V. Peterson, 195 N.E. 636, 360 
Ill. 177. 

Okl.—^Vinson v. Oklahoma City, 66 P. 
2d 933, 179 Okl. 590—Muskogee 
Iron Wbrks v. Bason, 55 P.2d 68,. 



§ 567 CONSTITUTIONAL LAW 

patent tribunal having jurisdiction of the case and 
proceeding on notice and hearing.30 

The term under consideration has also been de¬ 
fined to mean a trial, or proceedings according to 
the course and usage of the common law.^'i This 
latter definition, however, is entirely too limited, 
as due process may consist of process prescribed 
by statute and unknown to the common Iaw;32 a^d 
the term means rather law prescribed and enforced 
in accordance with certain fundamental principles 
for the protection of private rights which our sys- 


16A c.j.s. 

tern of Jurisprudence has always recognized.^3 

c. As Applied to Legislation 

As applied to legislation, due process of law means 
statutes that are general in operation and affect the 
rights of all alike. 

As applied to legislative enactments, due process 
of law means statutes that are general in their 
operation, and that affect the rights of all alike, 
and not a special act of the legislature, passed to 
affect the rights of an individual against his will, 
and in a way in which the same rights of other 


176 Okl. 298—^Derr v. Weaver, 47 
P.2d 573, 173 Okl. 140—Oklahoma 
Gas & Electric Co. v. Wilson & 
Co., 288 P. 316, 14$ Okl. 272—Pry¬ 
or V. Western Paving: Co., 184 P. 
88, 74 Okl. 308. 

(2) ''Due process of law” means 
some leg'al procedure in which per¬ 
son proceeded against, if he is to be 
concluded thereby, shall have oppor¬ 
tunity to defend himself. 

■Vt.—Bioni v. Haselton, 134 A. 606, 99 
Vt. 453. 

12 C.J. p 1192 note 71 [a] (2). 

(3) ^Broadly speaking, it means 
that before a man’s life, liberty, or 
property may be taken by the state, 
he must be given notice of the pro¬ 
ceedings which may terminate in the 
taking, and be given an opportunity 
to be heard in his own defense. It 
means further that the notice shall 
be a real and reasonable one, and 
the hearing such as ordinarily or 
at least reasonably, is given in sim¬ 
ilar cases.” 

Cal.—Beck v. Ransome-Crummey 
Co., 184 P. 431, 433, 42 Cal.App. 674. 
12 C.J. p 1192 note 71 [a] (l)-(6). 

(4) ”I)ue process is the guarantee 
of rights essential to a fair hearing 
under the Federal Constitution.” 
Mich.—People v. Coates, 69 3Sr.W.2d 

83, 93, 337 Mich. 66, certiorari de¬ 
nied Coates V. People of State of 
Mich., 74 S.Ct. 64, 346 U.S. 840, 98 
L.Ed. 361. 

(5) ”Due process of law is an or¬ 
derly proceeding wherein person is 
served with notice, actual or con¬ 
structive, and has opportunity to be 
heard and enforce and protect rights 
before court having power to hear 
and determine case. 

Ill.—Orton Crane & Shovel Co. v. 
Federal Reserve Bank of Chicago, 
99 N.E.2d 14. 16, 409 Ill. 285, ap¬ 
peal transferred 102 N.B.2d 663, 
346 m.App. 284. 

3^glit to trial 

The phrase “due process of law,” 
when used in relation to proceeding 
of a judicial character, is intended, 
and has been universally held, to 
secure to the citizen the right to a 
trial, according to the forms of 
law, of the questions of his liability 


and responsibility, before his person 
or his property shall be condemned. 
Mich.—Chrysler Corporation v. Ap¬ 
peal Board of Michigan Unemploy¬ 
ment Compensation Commission, 3 
N.W.2d 302, 301 Mich. 351, certio¬ 
rari denied Claimants for Benefits 
under Michigan Unemployment 
Compensation Act v. Chrysler Cor¬ 
poration, 63 S.Ct. 44, 317 U.S. 635, 
87 L.Ed. 612—^Hendershott v. Rog¬ 
ers, 211 N.W. 905, 237 Mich. 338. 

30. Ga.—King v. State, 163 S.E. 168, 
174 Ga. 432—^Norman v. State, 166 
S.E. 203, 171 Ga. 627. 

Ill.—O'Connor v. Rathje, 12 N.E.2d 
878, 368 Ill. 83—Catherwood v. 
Morris, 196 N.E. 519, 360 Ill. 473— 
People V. Niesman, 190 N’.B. 668. 
356 Ill. 322—Valerius v. Perry, 174 
N'.E. 29, 342 Ill. 147—Brown v. 
Kienstra, 169 N.E. 736, 237 Ill. 
641 —People V. Rettich, 163 N.E. 
367, 332 Ill. 49—Wilmot v. City of 
Chicago, 160 N.E. 206, 328 Ill. 562 
62 AL.R. 394. 

McCowan v. McCowan, 58 N.E.2d 
338, 324 IlLApp. 620—Tegtmeyer v. 
Tegtmeyer, 11 N,E.2d 657, 292 Ill. 
App. 434. 

Mo.—State ex rel. Sweezer v. Green, 
232 S.W.2d 897, 360 Mo. 1249, 24 
A,L.R.2d 340. 

Wash.— Corpus Juris Seoundum quot¬ 
ed at length in Washington Local 
Lodge V. International Broth, of 
Boilermakers, Iron Ship Builders 
& Helpers of America v. Interna¬ 
tional Brotherhood of Boilermak¬ 
ers, Iron Ship Builders & Help¬ 
ers of America, 203 P.2d 1019, 1066, 
33 Wash.2d 1. 

12 C.J. p 1193 note 72. 

Similar definitions 

(1) Administration of general law 
in Its legal course, according to form 
of procedure suitable and proper to 
nature of case, conformably to fun¬ 
damental rules of right and affect¬ 
ing all persons alike constitutes due 
process. 

Ill.—Catherwood v. Morris, 196 N.E. 
619, 360 Ill. 473. 

(2) “The meaning of this is that 

no one can be deprived . . . [of 

his rights] without notice and an 
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opportunity for a hearing before 
some tribunal authorized to deter¬ 
mine the question.” 

Cal.—Suckow V. Board of Medical 
Examiners of Cal., 187 P. 965, 966 
182 Cal. 247. 

(3) “By ‘due process' of law is 
meant the enforcement of right or 
prevention of wrong before a legal¬ 
ly constituted tribunal having juris¬ 
diction over the class of cases to 
which the one in question belongs, 
with notice to the party upon whom 
the law exhausts itself or upon 
whose property rights it operates, 
with an opportunity to appear and 
be heard in his own defense.” 

Okl.—Grable v. Childers, 56 P.2d 367, 
362, 176 Okl. 360. 

(4) “By ‘due process of law’ is 
meant the enforcement of right or 
prevention of wrong before a legally 
constituted tribunal having jurisdic¬ 
tion over the class of cases to which 
the one in question belongs, with no¬ 
tice to the party upon whom the la-w 
exhausts itself, or upon whose prop¬ 
erty rights it operates, with an op¬ 
portunity to appear and be heard in 
his own defense.” 

Okl.—Wilhite v. Cruce, 172 P. 962, 
964, 70 Okl. 70. 

(5) Due process of law comprises 
notice, hearing, and judgment 
N.T.—^Hayman v. Morris, 37 N.T.S.2d 

884, settled 38 N.T.S.2d 782, 179 
Misc. 266. 

31. Ill.—Citizens' Horae R. Co. v. 
Belleville, 47 Ill.App. 388, reversed 
on other grounds 38 N.E. 684, 162 
Ill. 171, 26 L.R,A. 681. 

12 C.J. p 1193 note 73. 

32. Mo.—State ex rel. Hurwitz v. 
North, 264 S.W. 678, 304 Mo. 607, 
affirmed 46 S.Ct 384, 271 U.S. 40, 
70 L.Bd. 818, 

12 C.J. p 1193 note 74. 

33. Cal.—In re Buchman's Estate, 
267 P.2d 73, 123 Cal.App.2d 546. 

Ohio.—Heimlich v. Dispatch Print¬ 
ing Co.. 17 Ohio N.P.,N.S.. 161, aif- 
firmed 6 Ohio App. 394. 27 Ohio 
Cir.Ct,N.S., 333, 29 Ohio Cir.Dec. 
,149. 

12 C.J. p 1193 note'75. 
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persons are not affected by existing laws.^^ Cer¬ 
tainly *'due process of law,” or ‘^the law of the 
land,” does not mean merely ah act of the legisla¬ 
ture, for such a construction would abrogate all 
restrictions on legislative power,*35 but it has been 
held that within its constitutional authority, legis¬ 
lative action is due process.35.5 

§ 568. Constitutional Guaranty in General 

a. Origin and history 

b. Federal Constitution 

c. State constitutions 

d. Construction 

e. Who, bound 


a. Origin and History 

Due process of law fs a historical product. Thfe 
principles embodied therein ^ are of ancient origin, the 
guarantees as expressed*,In the various Anteripan con¬ 
stitutions being derived from these principles as ex¬ 
pressed In the Magna Charta. 

Due process of law is a historical product.^®-^^ 
Recognition of the rule that a person shall not 
be deprived of life, liberty, ’ or property without 
an opportunity to be heard in defense of his right 
is of ancient origin, being older than written 
constitutions, and having been interwoven in the 
common law long prior to the adoption oi the 
Magna Charta.^^ The rule is founded on the prin¬ 
ciples of natural justice,®*^ and is the foundation 
of the constitutional guaranties of due process of 


34. Ala.—Barrington v. Barrington, 
89 So. 512, 206 Ala. 192, 17 A,L.R. 
789. 

Ky. —^Corpus Juris gupted in Willis 
V. Lafayette-Phcenix Garage Co., 
260 S.W. 364, 368, 202 Ky. 554. 

Tex.— Corpus Juris Secundum cited 
in Lone Star Gas Co. v. Kelly, 165 
S.W.2d 446, 449, 140 Tex. 15, con¬ 
formed to, Civ.App., 166 S.W. 2d 
191. 

W.Va.—State v. Morton, 84 S.E.2d 
791—Moore v. Strlckling, 33 S.E. 
274, 46 W.Va. 515, 60 L.R.A. 279. 
Wyo.—Corpus Juris cited in State v. 
Langley, 84 P.2d 767, 770, 63 Wyo. 
332. 

12 C.J. p 1190 note 65. 

Similar stat^ents 

(1) Due process of law, as applied 
to legislative enactments, means on¬ 
ly that statutes shall he general in 
operation and affect the rights of 
all who should properly he brought 
within their provisions. 

Ariz.—Valley Nat. Bank of Phoenix 
V. Glover, 159 P.2d 292, ’62 Ariz. 
538. 

(2) "Due ' process of law and 

. . . law of the land . . . 
mean a general and public law op¬ 
erating equally on all persons in 
like circumstances, and not a partial 
or private law affecting the rights 
of a particular individual or class 
of individuals, in a way in which 
the same rights of other persons are 
not affected.’* , 

N.a—State V. Felton, 80 S.E.2d 625, 
632, 239 N.a 675—J. O., Plott Co. 
V. H. K. Ferguson Co.,, 163 S.E. 688, 
691, 202 N.a 446. 

35. Ky.— Corpus Juris quoted In 

Willis V. Lafayette-Phoenix Ga¬ 
rage Co., 260 S.W. 364, 368, 202 
Ky. 554. 

N.Y.—City of Buffalo v. ITeubeck, 
204 N.T.S. 737, 209 App.Div. 386. 

In re Littleton’s Estate, 223 N.T. 
S. 470, 129 Misc. 845- 
12 C.J. p 1190 note 66, 
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"Act of the Legislature is not 
necessarily the law of the land, nor 
does it necessarily afford the pro¬ 
tection of ‘due process of law’ guar¬ 
anteed by our Constitution. As was, 
well said by an able judge: ‘The 
words "by law of the land," as 
. - . used [in the Constitution], 
do not mean a statute passed for the 
purpose of working the wrong. That 
construction would render the re¬ 
striction absolutely nugatory, and 
turn this part of the Constitution in¬ 
to mere nonsense. The people would 
be made to say to the two houses, 
"You shall be vested with ‘the leg¬ 
islative power of the state,’ but no 
one ‘shall be disfranchised or de¬ 
prived of any of the rights or privi¬ 
leges' of a citizen, unless you pass 
a statute for that purpose." In oth¬ 
er words, "You shall not do the 
wrong, unless you choose to do it,"' 
Bronson, J., in Taylor v. Porter, 4 
Hill, N.Y, 140, 145 (40 Am.R. 274). 
Accordingly, there have been innu¬ 
merable decisions that, when the 
Legislature by statute arbitrarily 
and without good cause infringes 
ths property rights ior. the liberty of 
any citizen within the protection of 
the Constitution, such action is a de¬ 
nial of due process of law. In every 
case the problem to be solved is 
whether the statute is so arbitrary 
and capricious as to deprive the citi¬ 
zen of those fundamental rights 
guaranteed by the Constitution." 
Wis-—Pauly v, Keebler, 185 N.W. 
654, 656, 175 Wis. 428. 

Mere ipse dixit of legislature or 
municipality exercising legislative 
authority is not due process of law. 
Me.—Inhabitants of York Harbor 
Village Corporation v. Libby, 140 
A. 382, 126 Me, 637. 

35.5 Ohio,—City of Cincinnati v. 
Board of Education of City School 
List, of City of Cincinnati, 27 N.E. 
2d 413, 63 OhioApp. 649, appeal 
dismissed 31 N.E.2d 440, 137 Ohio 
St 668. 


35.50 XT.S.—^Bochin v. People of Cal¬ 
ifornia, 72 S.Ct 205, 342 U.S. 165, 

. 96 L.Ed. 183, 25 A.L.R.2^ 1396— 
Foster v. People of State of Illi¬ 
nois, 67 S.Ct 1716, 332 U.S.,ia4, 
91 L.Ed. 1955—Jackman v. Rosen¬ 
baum Co., Pa., 43 S.Ct 9, 260 tT.S. 
22, 67 L.Bd. 107. 

36. Ala.—Stoer v. Ocklawaha Riv¬ 
er Farms Co., 138 So. 270, 223 Ala- 
690. 

Minn.— Corpus Juris Secuudum cited 

itt In re Bnger's Will, 30 N.W.2d 
694, 226 Minn. 229, 1 A.L.R,2d 1048. 
N.Y.— Corpus Juris Secundum dted 
in Rosenblum v. Rosenblum, 42 N. 
Y.S. 626, 629, 181 Misc. 78, 

Okl.—Ex parte Sales, 233 P. 186, 108 
‘Okl. 29—Ex parte Tindall, 229 P. 
125, 102 Okl. 192. 

Pa.—^Hess* v. Westerwick, 76 A. 2d 
745, 366 Pa. 90. 

Wash.— Corpus Juris Secundum quot¬ 
ed in State v. Cater's Motor 
Freight System, 179 F.2d 496, 499, 
27 Wash.2d 661. 

12 C.J. p 1193 note 76. 

"The right to due process of law 
under the Fourteenth Amendment is 
[not] ... a right wholly de¬ 
pendent for its existence upon any 
statute OP constitutional provision, 
because the right to enjoy life and 
property is a fundamental right ex¬ 
isting prior to the adoption of the 
constitution." 

U.S.—H.'S. V. Balles, D.C.W.Va., 120 
F.Supp. 614, 627. 

37. N.Y.—Stuart v. Palmer, 74 N.Y. 
183, 30 Am.R. 289. 

Rosenblum v. Rosenblum, 42 N. 
Y.S.2d 626, 181 Misc. 78. 

12 C.J. p 1193 note 76. 

"Due process is a principle of nat¬ 
ural justice secured by Magna Char¬ 
ta and the successive constitutions 
of Nation and State." 

N.J.—Horsman Dolls v. Unemploy¬ 
ment Compensation Commission, 82 
A.2d 177, 182, 7 N.J. 641, appeal 
dismissed 72 S.Ct 201, 342 U.S. 
890, 96 L.Bd. 667. 
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law. 38 It was expressed in the provision of Magna 
Charta which protected every freeman in the en¬ 
joyment of these natural rights unless deprived of 
them ‘*by,the Judgment of his Peers, or the Law of 
the Land,”89 and from this original are derived the 
guaranties expressed in the various American con¬ 
stitutions.^® 

, Inherent right. It is an elementary precept in 
our concept of law and government that a human 
being has an inherent right to due process of law.^®-^ 

b. Federal Constitution 

(1) Fifth amendment 

(2) Fourteenth amendment 


(1) Fifth Amendment 

The due proc^ess clause of the Fifth Amendment to 
the Constitution of the United States is a limitation on 
the federal government only; It applies only In federal 
courts, and not In state courts. 

The Fifth Amendment to the Constitution of the 
United States provides that “no person shall . . . 
be deprived, of life, liberty, or property, without 
due process of law.” It is well settled that this 
amendment constitutes a restriction, or limitation, 
on the federal government, or its powers, and not 
on the states,and is not concerned with, or does 

U. S. 678, 90 L.Ed. 939~-Bradford 

V. Fahey, C.C.A.Md., 76 F.2d 628, 
reheard Bradford v. Fahey, 77 F. 
2d 992—Benson v. Crowell, B.C. 
Ala., 33 F.2d 137, supplemented 38 
F.2d 306, affirmed, C.C.A., Crowell 
V. Benson, 45 F.2d 66, affirmed 52 
S.Ct 286, 285 U.S. 22, 76 L.Ed. 698, 
followed in, C.C.A-N.T., Salvatore 
y. Locke, 73 F.2d 1012—Bartlett 
Trust Co. V. Elliott, D.C.Mo,, 30 F. 
2d 700, affirmed, C.C.A., 40 F.2d 
361. 

U. S. ex rel. Holly v. Common¬ 
wealth of Pa., E.C.Pa., 81 F.Supp. 
861, affirmed, C«A., 174 F.2d 480— 
Miller v. Howe Sound Min, Co., 
D.aWash., 77 F.Supp. 540—Bejl v. 
Hood, D.aCal., 71 F.Supp. 813— 
Jung V. City of Winona, D.C.Minn., 
71 F.Supp. 558—Schatte v. Inter¬ 
national Alliance of Theatricsal 
Stage Emp. & Moving Picture 
Operators of U. S. and Canada, L. 
C.Cal., 70 F.Supp. 1008, affirmed, 
C.C.A, 165 F.2d 216, certiorari de¬ 
nied 68 S.Ct 1018, 334 U.S. 812, 92 
L.Ed. 1743—Ex parte Whistler, D. 

C. Wis., 65 F.Supp. 40, appeal dis¬ 
missed, C.C.Ap, 164 F.2d 600, certio¬ 
rari denied 66 S.Ct 822, 327 U.S. 
797, 90 L.Ed. 1023, rehearing denied 
66 S.Ct 959, 327 U.S. 819, 90 L.Ed. 
1041—Sadler v. Jester, D.C.Tex., 46 
F.Supp. 737—Coates v. Lawrence, 

D. C.Ga., 46 F.Supp. 414, affirmed, C. 
C.A., 131 F.2d 110, certiorari denied 
63 S.Ct 632, 318 U.S. 769, 87 L.Ed. 
1132—Feldman v. City of Cincin¬ 
nati, D.C.Ohio, 20 F.Supp. 631— 
Stewart Dry Goods Co. v. Lewis, 
U.C.Ky., 8 F.Supp. 396, reversed on 
other grounds 65 S.Ct 625, 294 U. 
S. 650, 79 L.Ed. 1054, rehearing de¬ 
nied 65 S.Ct 652; 295 U.S. 768, 79 
L.Ed. 1709, Levy v. Lewis, 55 S. 
Ct 652, 295 U.S. 768, 79 L.Ed. 
1709,' J. C. Penney Co. v. Lewis, 
66 S.Ct 662, 295 U.S. 768, 79 L.Ed. 
1709 and Kroger Grocery & Bak¬ 
ing Co. V. Lewis, 55 S.Ct 652, 295 
U.S. 768', 79 L.Ed. 1709—Stewart 
r>ry Goods Co. v. Lewis, D.C.Ky., 
7 F.Supp. 43f 

Martin v. Bennett D.C.Ga., 291 
F. 626. 


38. U.S.—Munn v. Illinois, Ill., 94 

U. S. 113, 24 L.Ed. 77. 

Isr.Y.— Stuart v. Palmer, 74 N.T. 183, 
30 Am.Il. 289. 

. Corpus Juris Secuudniu cited in 

Bosenblum v. Rosenhlum, 42 N.T. 
’S.2d 626, 629, 181 Misc., 78. 

12 C.J. p 1193 note 76. 

Usage and settled course of law 
The object of federal and state 
constitutional provisions that no 
person shall be deprived of life, 
liberty, or property' without due pro¬ 
cess of law is to declare and secure 
to people their preexisting rights as 
established by usage and settled 
cdurse'of law. 

Md.-^Bright v. State, 38 A.2d 96, 183 
Md. 308. 

U.S.—^Truax v, Corrigan, Ariz., 
42 S.Ct 124, 267 U.S. 312, 66 L. 
Ed. 264, 27 A.L.R. 375. 

Fla.—Louis K. Liggett Co. v. Amos, 
141 So. 163, 104 Fla. 609, reversed 
on other grounds Louis K. Liggett 
Co. v. Lee, 63 S.Ct 481, 288 U.S. 
617, 77 L.Ed. 929, 85 A.L.R. 699, 
conformed to Louis K Liggett Co. 

V. Lee, 149 So. 8, 109 Fla. 477, 
N.T.^Gorpus Juris Secundum cited 

in Rosenblum v. Rosenblum, 42 NT. 
T.S.2d 626, 181 Misc. 78. 

12 C.J. p 1193 notes 73, 77. 

‘‘The phrase ‘due process of law’ 
apparently^ originated in our judicial 
parlance with Lord Coke, who in 
construing the language of Magna 
Charta ‘That no man shall be tak¬ 
en or Imprisoned—or deprived of 
life, liberty or property but by the 
judgment of his peers or the law 
of the land’ said that the phrase 
‘law of the land’ meant ‘due process 
of law.’*’ 

Utah,—Christiansen v. Harris, 163 
P.2d 314, 316, 109 Utah 1. 
Direction to king 

In English law, expressions, “due 
process of law,” and “by law of the 
land,” were directed to' action of 
king. 

Fla.—State v. DOwling, 110 So. 622, 

' 92 Fla, 848. 

40. U.S.—Truax .v. Corrigan, Ariz., 


42 S.Ct. 124. 257 U.S. 312, 66 L. 
Ed. 264, 27 A.L.R. 376. 

Cal.—Beck v. Ransome-Crummey Co., 
184 P, 43i, 42 Cal.App. 674. 

Fla.—Louie K. Liggett Co. v. Amos, 
141 So. 163, 104 Fia. 609, reversed 
on other grounds Louis K. Liggett 
Co. V. Lee. 63 S.Ct. 481, 288 U.S. 
617, ■ 77 L.Bd. 929, 85 A.L.R, 699, 
conformed to Louis K. Liggett Co. 
V. Lee, 149 So. 8, 109 Fla. 477. 
Md.—Slansky v. State, 63 A.2d 699, 
192 Md. 94. 

H.J,—Camden County v. Pennsauken 
Sewerage Authority, 105 A.2d 605, 
16 N.J. 456. 

Okl.—^Pryor v. Western Paving Co., 
184 P,'88. 74 Okl. 308. 

12 C.J. p 1193 note 78. 

Slstorlcal statement 
Wyo.—^Pirie v. Kamps, 229 P.2d 927, 
68 Wyo. 83, 26 A.L.R.2d 647. 
English decisions resorted to for 
enlightenment and understanding of 
the due process clause. 

Okl.—^Pryor v. Western Paving Co., 
184 P, 88, 74 Okl. 308. 

40.5 D.C.—^Burns v. Lovett, 202 F. 
2d 336, 91 U.S.APP.D.C. 208, af¬ 
firmed Burns v. Wilson, 73 S.Ct. 
1045, 346 U.S. 137, 97 L.Ed. 1608, 
rehearing denied 74 S.Ct. 8, 346 
U.S. 844, 98 L.Ed. 363, 

41. U.S.—^Polko V. State of Connec¬ 
ticut, 58 S.Ct. 149, 302 U.S. 319, 82 
L.Ed. 288—^Nebbia v. People of 
State of Mew York, 54 S.Ct. 506, 291 

U. S. 602, 78 L.Ed. 940, 89 A.L.R. 
1469, 

Screven County v. Brier Creek 
Hunting & Pishing Club, Inc., C,A. 
Ga., 202 F.2d 369, certiorari de¬ 
nied Brier Creek Hunting & Pish¬ 
ing Club, Inc., V. Screven County, 
73 S.Ct. 1136, 345 U.S. 994, 97 L. 
Ed. 1402—^Maxwell v. Hudspeth, C. 
A.Kan., 175 F.2d 318, certiorari de¬ 
nied 70 S.Ct 39, 338 U.S. 834, 94 
L.Ed. 509—^People of Puerto Rico 

V. Eastern Sugar Associates, C.C.A. 
Puerto Rico, 156 P.2d 316, certio¬ 
rari denied 67 S.Ct. 190, 329 U.S. 
772, 91 L.Ed. 664—^Bell v. Hood, 
C.C.A.Cat, 150 P.2d 96, fevers’ed 
on other grounds 66 S.Ct- 773/ 327 
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not limit, action by the state this provision 1 commonly called the due process clause, applies only 


Ala.—Corpns Juris Secundum cited 

in Parsons v. State, 38 So.2d 209, 
214, 251 Ala. 467. 

Cal.—Smith v. Smith, 270 P.2d 613, 
125 Cal.App.2d 154—^Wissner v. 
Wissner, 201 P.2d 837, 89 Cal.App. 
2d 759, reversed on'other grounds 
70 S.Ct. 398, 338 U.S. 655, 94 L.Ed. 
424, rehearing denied 70 S.Ct. 619, 
339 U.S. 926, 94 L.Ed. 1348, con-' 
formed to 219 P.2d 553, 97 Cal. 
App.2d 930—Rosenfield v. Vosper, 
134 P.2d 529, 57 Cal.App.2d 605, 
rehearing denied 135 P.2d 579, 57 
Cal.App.2d 605—^People v. Gifford, 
201 P. 469, 54 Cal.App. 182—City of 
Los Angeles v. Allen, 163 P. 697, 
32 Cal.App. 553. 

D.C.—^United Transport Service Emp. 
of America, CIO, ex rel. Washing¬ 
ton V. National Mediation Bd., 179 
F.2d 446, 86 U.S.App.D.C 352— 
O’Connor v. District of Columbia, 
153 F.2d 225, SO. U.S.App.D.C. 361 
—National Federation of Railway 
Workers v. National Mediation 
Board. 110 F.2d 629, 71 App.D.C. 
266, certiorari denied 60 S.Ct. 975, 
310 U.S. 628, 84 L.Ed. 1399—NeUd. 
v. District of Columbia, 110 F.2d 
246, 71 App.D.C. 306—Willson v. 
McDonnell, 266 F. 432, 49 App.D.C. 
280, error dismissed 42 S.Ct. 46, 257 
U.S. 665, 66 L.Ed. 424. . 

Ga.—Rowland v. Morris, 111 S.E. 389, 
152 Ga. 842—Moore v. State, 108 
S.E. 47, 151 Ga. 648, error dismisi^- 
ed Moore v. State of Georgia, 43 
S.Ct. 98, 260 U.S. 702, 67 L.Ed. 471. 
Ill.—People V. Derrico, 100 N.E.2d 
607, 409 lU. 453. 

Tegtmeyer v. Tegtmeyer, 11 N, 
E.2d 657, 292 Ill.App, 434. 

Ind^—Beard v. State, 88 N.E.2d 769, 
227 Ind. 717—^Paul v. Walkerton 
Woodlawn Cemetery Ass’n, 184 N. 
E. 537, 204 Ind. 693—Wright v. 
House. 121 N.E. 433, 188 Ind. 247 
—Simmons v. Simmons, 116 N.E. 

49, 186 Ind. 676. 

Iowa.—Cforpua Juris Secundum cited 
in Jacobs v. City of Chariton, 
Iowa, 66 N.W.2d 661, 569, 246 Iowa 
1378—State v. Manley, 196 N.W. 
724, 197 Iowa 46. 

Kan.—State v. Thomas, 277 P.2d 677, 
177 Kan. 230—Betts v. Easley, 169 
P.2d 831, 161 Kan. 469, 166 A.L.R. 
342. 

La.—Succession of Rosenthal, 112 

50. 525, 163 La, 673, error dismiss¬ 
ed Gannenbaum v. O’Neill, 48 S.Ct. 
337, 276 U.S. 605, 72 L.Ed, 727. 

Me.—In re Stanley, 174 A:. 93, 133 
Me. 91, affirmed Stanley v. Public 
Utilities Commission of Maine, 55 
S.Ct. 628, 296 U.S. 76, 70 L.Ed. 
1311. 

Md.—State ex rel. Beard v. Warden 
of Md. House of Correction, 67 
A.2d 236, 193 Md. 716—Johnson v. 
State-, 06 A. 2d 504, 193 Md. 136. 
Mass.—^Nectow v. City of Cambridge, 


157 N.E. 618, 260 Mass. 441, re¬ 
versed on other grounds 48 S.Ct. 
447, 277 U.S. 183, 72 L.Ed. 842— 
City of Chelsea v. Treasurer and 
Receiver General, 130 N.E. 397, 237 
Mass. 422. 

Mo:—Cockrell v. Taylor, 145 S.W.2d 
416, 347 Mo. 1—Blind v. Brockman, 
12 S.W.2d 742, 321 Mo. 58, affirm¬ 
ed 60 S.Ct 87, 280 U.S. 625, 74 L. 
Ed. 592. 

Mont.—State v. District Court Six¬ 
teenth Judicial Dist. in and for 
Custer County, 198 P. 362, 59 Mont. 
600. 

Neb.—^Marsh & Marsh v. Carmichael, 
287 N.W. 616, 136 Neb. 797. 

N.Y.—Rosenblum v. Rosenblum, 42 
N.T.S.2d 626, 181 Misc. 78—Peo- 
.ple ex rel. Dixon v. Lewis, 290 N. 
T.S. 284, 160 Misc, 327, reversed on 
other grounds 293 N.T.S. 191, 249 
App.Div. 464, affirmed 12 N.E.2d 
603, 276 N.T. 613—^Roseman v. Fi¬ 
delity & Deposit Co. of Maryland, 
277 N.T.S. 471, 154 Misc. 320. 

Peters v. New York City Hous¬ 
ing Authority, 128 N.T.S.2d 224, 
modified on other grounds 128 N. 
Y.S.2d 712, 283 App.Div. 801, re¬ 
versed on other grounds 121 N.E.2d 
529, 307 N.Y. 519. 

N.C.—State V. Hickey, 150 S.E. 615, 
198 N.C. 45—Yarborough v. North 
Carolina Park Commission, 145 S. 
E. 663, 196 N.C. 284. 

N.D,—^Mazakahomni v. State, 25 N. 
W.2d 772,' 75 N.D. 73, certiorari de¬ 
nied 68 S.Ct. 727, 333 U.S. 857, 92 
L.Ed. 1137—State v. Schmidt, 10 
NW.2d- 868, 72 N.D. 719—Donald¬ 
son V. City of Bismarck, 3 N.W.2d 
808, 71 N.D. 592. 

Ohio.—^Frankenstein v. Leonard, 16 
N.E.2d 424, 134 Ohio St. 251. 

Okl.—^Pryor v. Western Paving Co., 
184 P. 88, 74 Okl. 308. 

Coats V. State, 212 P.2d 141, 

■ modified on other groimds, 214 P. 
2d 455, 90 Okl.Cr. 217. 

Pa.—^New York & Pennsylvania Co. 

V. New York Cent R. Co., 110 A. 

' 286, 267 Pa 64. 

S.C.'—State V. Owens, 117 S.E. 636, 
124 S.C. 220. 

Tenn.—Williams v. State, 293 S.W. 
767, 155 Tenn. 364—Camden Fire 
Ins. Ass'n v. Hasten, 284 S.W. 905, 
153 Tenn. 675. 

Tex.—Simons v. Galveston, H. & S. A. 
Ry. Co,, Civ.App., 57 S.W.2d 199, 
error disinissed. 

Wa-sh.—State v. Dildine, 250 P,2d 351, 

’ 41 Wash.2d 614. 

Wyo.—Cuthbertson v. Union Paq. 
Coal Co., 62 P.2d 311, 60 Wyo. 441 
—State V. A. H. Head Co., 240 P. 
' 208, 33 Wyo. 387. 

12 C.J. p 1194 note 80. 

Substantive powers of congress 

All of the substantive powers 
granted to: cpngress in the constitu- 
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tion are subject to limitations im¬ 
posed by Fifth Amendment 
U.S.—^Miller v. Howe Sound Ikfin. Co., 

D. C.Wash., 77 F.Supp. 640. 

Offenses and trials; criminal prose. 

cutLou 

(1) The amendment is not direct¬ 
ed to the states and applies only to 
offenses against, and trials under 
laws of, United States. 

U.S.—U. S. ex rel. De Frates v. Rag- 
en, C.A.I11., 181 F.2d 1001. 

Petition of Sawyer, D.C.Wis., 
129 F.Supp. 687. 

(2) The amendment is an exclu¬ 
sive restriction on federal power, 
and hence does not limit the state's 
authority in a criminal prosecution. 
Ohio.—State v. Beddow, App., 32 N. 

E. 2d 34. 

Commerce and mails 

Powers of congress over interstate 
commerce and mails are subject to 
limitations of Fifth Amendment. 
U.S.—In re American States Public 
Service Co. D.C.Md., 12 F.Supp. 
667, modified on other grounds, C. 
C.A., Burco, Inc. v. V^itworth, 81 
! F.2d 721, certiorari denied 56 S. 
Ct 670, two cases, 297 U.S, 724, 80 
L.Ed. 1008. 

Unlawful arrest, search, or seizure 

(1) Constitutional provision pro¬ 
hibiting deprivation of liberty or 
property without due process is in¬ 
applicable to unlawful arrest, search 
and seizure not under federal au¬ 
thority. 

U.S.—U. S. V. Walker, D.C.Tenn,, 41 

F. 2d 638. 

(2) Introducing testimony of 
state officers not acting under fed¬ 
eral authority, in liq.uor prosecution 
whether procured on probable cause 
or otherwise is not violation of due 
process clause. 

U.S.—U. S. V. Walker, supra. 

41.5 U.S.—^Bell V. Hood, D.C.Cal., 71 
F.Supp. 813. 

Ga.—Huff V. State, 61 S.E.2d' 787, 82 
'Ga.App. 545; 

Zkaws or proceedings under state au. 
thorlty 

(1) A state statute cannot be de¬ 
nial of due process in contravention 
of Fifth Amendment, since amend¬ 
ment protects only against conduct 
of federal government. 

Mass.—Commonwealth v. Publicover, 
98 N.E.2d 633, 327 Mass. 303. 

(2) The provisions of due. process 
clause of Fifth Amendment do not 
apply to laws or proceedings under 
authority of a state. 

Neb.—Jackson v. Olson, 22 N.W.2d 
124, ;L46 Neb. 885, 166 A.L.R. 932. 

(3) The Fifth Am^dment is a 
restriction on federal power and is 
inapplicable to validity of state lia- 
uor licensing statute. 
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in the federal courts,and not in state 
courts.^^‘^5 It operates uniformly throughout the 
United States, ^2 including the District of Colum- 
bia,^3 applies to territories^ 2.5 and to the Virgin 

Islands,^ 2.ao 

It has been said that, since the federal Constitu¬ 
tion is not self-destructive, plenary power granted 
by it is not destroyed by the due process clause 
of the Fifth Amendment.^^ Under that amendment, 
congress may hit at a particular danger where it is 
seen, without providing for others which are not 
so evident or so urgent.'^^-^ 

As far as substantive due process is concerned, 


16A C.J.S. 

the principles which apply to the Fourteenth Amend¬ 
ment are applicable also to the Fifth.^^-i^^ 

(2) Fourteenth Amendment 

The Fourteenth Amendment is a limitation on the 
states, not the federal government. Its purpose was to 
place the same limitation on the states as was imposed 
on the federal government by the Fifth Amendment. 

The Fourteenth Amendment to the constitution of 
the United States provides: '^Nor shall any State 
deprive any person of life, liberty, or property, with¬ 
out due process of law.” Its persuasive function is 
to exact from the states observance of basic liber- 
ties.'^^*®^ As clearly indicated by the language used, 
this amendment constitutes a limitation on the pow- 


IT.S.—Jungr V. City of Winona, D.C. 

Minn., 71 P.Supp. 568. 

41.10 tr.S. —Coates v, Lawrence, D. 
C.Ga., 46 P.Supp. 414, affirmed, 

C. C.A., 131 P.2d 110, certiorari de¬ 
nied 63 S.Ct. 632, 318 U.S. 759, 87 
L.Ed. 1132. 

N.C.—State v. Hedg-ebeth, 45 S.E.2d 
563, 228 N.C. 259, certiorari dis¬ 
missed 68 S.Ct. 1186, 334 U.S. 806, 
92 L.Ed. 1739. 

N‘.I>.—^Mazakahomni v. State, 25 N. 
W.2d 772, 76 NT.D. 73, certiorari 
denied 68 S.Ct 727, 333 U.S. 857, 
92 L.Ed, 1137. 

W.Va.—State ex rel. Cosner v. See, 
42 S.E.2d 31, 129 W.Va. 722. 
41.15 Iowa.- 7 ~State ex rel. Kuble v. 
Bisigrnano. 28 N,W.2d 504, 238 Iowa 
1060. 

W.Va,—State ex rel. Cosner v. See, 
42 S.E.2d 31, 129 W.Va, 722. 

42. D.C.—Hirsh v. Block, 267 P. 
614, 50 App.D.C. 66, 11 A.L.R. 1238, 
certiorari denied Block v. Hirsh, 
41 S.Ct 13, 254 U.S. 640, 66 L.Ed. 
462, and reversed on other grounds 
4i S.Ct 468, 256 U.S. 135, 65 L.Ed. 
865, 16 A.L.R 165. 

“There cannot exist under the 
American flag any governmental au¬ 
thority untrammeled by the require¬ 
ments of i due process of law as guar¬ 
anteed by the Constitution of the 
United States.’* 

U.S.—Mora v. Mejias, C.A.Puerto 
Rico. 206 P.2d 377, 382. 

43. U.S.—^Bolling v, Sharpe, App. 

D. C., 74 S.Ct 693, 347 U.S. 497, 98 
L.Ed. 884—^Wight v. Davidson, 
App.D.C., 21 S.Ct 616, 181 U.S. 371, 
45 L.Ed. 900—Callan v. Wilson. 
DistCol., 8 S.Ct 1301. 127 U.S. 640, 
32 L.Ed. 223. 

D.C.—Hamilton Nat. Bank of Wash. 
V, District of Columbia, 176 P.2d 
624, 86 XJ.S.App.D.G. 109, certio¬ 
rari denied 70 S.Ct 241. 338 U.S. 
891, 94 L*.Ed. 647,“and District of 
Columbia v. Bank of Commerce 
^^^'and Sav., 70 S.Ct 242, 338 U.S. 
89-1, 94 L.Ed. 648—O’Connor v. Dis¬ 
trict of Columbia, 163 P.2d 225, 80 
U.S.App.D.C. 35.1—Neild v. District 


of Columbia, 110 P.2d 246, 71 App. 
D.C. 306—Hirsh v. Block, 267 P. 
614, 60 App.D.C. 66, 11 A.L.R. 

1238, certiorari denied Block v. 
Hirsh, 41 S.Ct 13. 264 U.S. 640, 65 
L.Ed. 452, and reversed on other 
grounds 41 S.Ct 458. 266 U.S. 135, 
65 L.Ed. 865, 16 A.L.R. 166. 

43.5 U.S.—^Mora v. Mejias, C.A. 

Puerto Rico, 206 P.2d 377. 

Reason for rule 

It is obvious that whatever in the 
constitution limits or restrains the 
governmental powers of the United 
States must equally limit or restrain 
the authority of a territorial govern¬ 
ment created by a legislative act of 
the United States government. 

U.S.—^Anderson v. Scholes, D.C.Alas¬ 
ka, 83 P.Supp. 681. 

Puerto Bico 

(1) The due process clause of the 
Fifth Amendment is applicable ex 
proprio vigore to Puerto Rico. 

U.S.—^Arroyo v. Puerto Rico Transp. 

Authority, C.C.A.Puerto Rico, 164 
P.2d 751. 

(2) The restriction Imposed on 
congress by the due process clause 
of the Fifth Amendment is applica¬ 
ble to the power of congress to leg¬ 
islate for the territory of Puerto 
Rico. 

U.S.—Cases v. U. S., C.C.APuerto 
Rico, 131 F.2d 916, certiorari de¬ 
nied Cases Velazquez v. U. S., 63 
S.Ct. 1431, 319 U.S. 770, 87 L.Ed. 
1718, rehearing denied 65 S.Ct. 
1010, 324 U.S. 889, 89 L.Ed. 1437. 

43.10 U.S.—Thornberg v. Jorgensen, 

C. C.A.Virgin Islands, 60 P.2d 471. 
U. S. ex rel. Legillou v. Davis, 

D. C. Virgin Islands, 115 P.Supp. 
392 ; reversed on other grounds, 

. C.A., 212 P.2d 681. 

44. U.S.—In re Plumer, D.C.Cal., 9 
P.Supp, 923. 

“It is also settled beyond dispute 
that the Constitution is' not self¬ 
destructive. In other words, that 
the powers which it confers on the 
one hand it does not immediately 
take away on the other; that is to 
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say, that the authority to tax which 
is given in express terms is not lim¬ 
ited or restricted by the subsequent 
provisions of the Constitution or 
the Amendments thereto, especially 
by the due process clause of the 6th 
Amendment.’’ 

U.S.—Cornelius ’K. G. Billings v. 
United States, N.Y., 84 S.Ct. 421, 
424, 232 U.S. 261, 68 L.Ed. 696. 
44.5 U.S.—^Kiyoshi Hirabayashi v. 
U. S., 63 S.Ct. 1376, 320 U.S. 81, 87 
L.Ed. 1774. 

44.10 U.S.—Miller v. Howe Sound 
Min. Co., D.aWash., 77 P.Supp. 
640. 

44.50 U.S.—U. S. ex rel. Auld v. 
Warden of N. J. State Penitentiary, 
C.A.N.J., 187 P.2d 615. 
rirst Amendment provisions 

(1) The Fourteenth Amendment 
makes the First Amendment provi¬ 
sions applicable to states. 

N.Y.—^Zorach v. Clauson, 72 S.Ct. 
679, 343 U.S. 306, 96 L.Ed. 954. 

(2) The rights guaranteed by the 
First Amendment are protected from 
abridgment by state by virtue of the 
due process clause of the Fourteenth 
Amendment. 

U.S.—International Xiongshoremen’s 
& Warehousemen’s Union v. Ack¬ 
erman, D.C.Hawaii, 82 P.Supp. 66, 
reversed on other grounds Acker¬ 
man V. International Longshore¬ 
men’s and Warehousemen's Union, 
187 P.2d 860, certiorari denied, In¬ 
ternational Longshoremen’s & 
Warehousemen’s Union v. Acker¬ 
man, 72 S.Ct 86, 842 U.S. 859, 96 
L.Ed. 646. 

VlolatloxL of rlghtfi In flxet ten 
amendments 

Where violation of the rights enu¬ 
merated in the first ten amendments 
to the federal Constitution amounts 
to a denial of due process of lavr 
within meaning of the Fourteenth 
Amendment, conduct of that char¬ 
acter by a state is forbidden and 
condemned by . that amendment. 
W.Va.—State ex rel. Cosner v. See, 
42 S.E.2d 31, 129 W.Va. 722. 
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federal govern- 1 ment^^ or, according to all authorities on the sub- 
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ers of the states, but not on the 

45. U.S.—^Bolling- V. Sharpe, App.D. 

C. , 74 S.Ct. 693, 347 U.S. 497, 98 L. 
Ed. 884—Cantwell v. State of Con¬ 
necticut, 60 S.Ct. 900, 310 U.S. 296, 
84 L.Ed. 1213, 128 A.L.R. 1352— 
Nebbla v. People of State of New 
York, N.T., 64 S.Ct. 505, 291 U.S. 
502, 78 L.Ed. 940, 89 A.UR. 1469. 

Screven County v. Brier Creek 
Hunting* & Fishing Club, Inc., C.A. 
Ga., 202 P.2d 369, certiorari denied 
Brier Creek Hunting & Fishing 
Club, Inc., V. Screven County, 73 
S.Ct 1136, 345 U.S. 994, 97 L.Ed. 
1402—^Arroyo v. Puerto Rico 
Transp. Authority, C.C.A.Puerto 
Rico, 164 F.2d 748—^Davidow v. 
Lachman Bros. Inv. Co., C.C.A.Cal., 
76 F.2d 186—U. S. v. Spallo, D.C. 
Mo., 48 F.2d 891—Central Ken¬ 
tucky Natural Gas Co. v. Railroad 
Commission of Kentucky, D.C.Ky., 
37 P.2d 938—^Benson v. Crowell, 

D. C.Ala., 33 F.2d 137, supplement¬ 
ed 38 F.2d 306, affirmed Crowell v. 
Benson, C.C.A., 45 P.2d 66, af¬ 
firmed 52 S.Ct 286, 285 U.S. 22, 
76 L.Ed. 698, followed in Salva¬ 
tore V. Locke, C.C.A.N.Y,, 73 F.2d 
1012—Bartlett Trust Co. v. Elliott, 
D.C.MO., 30 P.2d 700, affirmed, C.C. 
A., 40 F.2d 351—Louis K. Liggett 
Co. V. Baldridge, D.C.Pa., 22 F.2d 
993, reversed on other grounds 49 
S.Ct 67, 278 U.S. 105, 73 L.Ed, 204, 
followed in Pratter v. Lascoff, 185 
N.E. 716, 261 N.Y. 609, affirmed 
258 N.Y.S. 1002, 236 App.Div. 713, 
certiorari denied LascofC v. Prat¬ 
ter, 63 S.Ct 785, 289 U.S. 754, 77 L. 
Ed. 1498—^Palestine Telephone Co. 
V. City of Palestine, D.C. Tex., 1 
F.2d 349. 

Patton V. Administrator of Civil 
Aeronautics, D.C. Alaska, 112 F. 
Supp. 817, reversed on other 
grounds, GA., 217 F.2d 395—U. S. 
ex rel. Holly v. Commonwealth of 
Pennsylvania, D.C.Pa., 81 F.Supp. 
861, affirmed, C.A., 174 F.2d 480— 
Schatte v. International Alliance 
of Theatrical Stage Emp. & Mov¬ 
ing Picture Operators of U. S. and 
Canada, D.C.Cal., 70 F.Supp. 1008, 
affirmed, GGA., 165 F.2d 216, cer¬ 
tiorari denied 68 S.Ct 1018, 334 
U.S. 812, 92 L.Ed. 1743—Coates v. 
Lawrence, D.C.Ga, 46 F.Supp. 414, 
affirmed, C.C.A., 131 F.2d 110, cer¬ 
tiorari denied 63 S.Ct 532, 318 U.S. 
769, 87 L.Ed. 1132—Feldman v. 

City of Cincinnati, D.C.Ohio, 20 
F.Supp. 631—Stewart Dry Goods 
Co. V. Lewis, D.C.Ky., 8 F.Supp. 
.396, reversed on other grounds 55 
S.Ct 626, 294 U.S. 650, 79 L.Ed. 
1054, rehearing denied 65 S.Ct 652, 
295 U.S. 768, 79 L.Ed. 1709, Levy v. 
Lewis, 56 S.Ct 652, 295 U.S. 768, 
79 L.Ed. 1709, J. C. Penney Co. v. 
Lewis, 66iS.Ct 662, 295 U.S. 768, 79 
L.Ed. 1709, and Kroger Grocery & 
Baking Ca v. Lewis, 56 S.Ct 652, 


295 U.S. 768, 79 L.Ed. 1709—Stew¬ 
art Dry Goods Co. v. Lewis, D.C. 
Ky., 7 F.Supp. 438—^United Mine 
Workers of America, Dist No. 17 

V. Chafin, D.C.W.Va., 286 F. 969. 

In re Parrott C.C.Cal., 1 F. 481, 

6 Sawy. 349. 

Cal.—^Wissner v. Wissner, 201 P.2d 
837, 89 Cal.App.2d 759, reversed on 
other grounds 70 S.Ct. 398, 338 U. 
S. 655. 94 L.Ed. 424, rehearing de¬ 
nied 70 S.Ct 619, 339 U.S. 926, 94 
L.Ed. 1348, conformed to 219 P.2d 
553, 97 Cal.App.2d 930. 

D.C.—^Newman v. Moyers, 47 App.D. 

C. 102, Ann.Cas.l918E 528. 

Ind.—Wright v. House, 121 N.E. 433, 
188 Ind. 247. 

Kan.—^Betts v. Easley, 169 P.2d 831, 
161 Kan. 459, 166 A.L.R. 342. 

N.Y.—Rosenblum v. Rosenblum, 42 
N.Y.S.2d 626, 181 Misc. 78—Rose- 
man V. Fidelity & Deposit Co. of 
Maryland, 277 N.Y.S. 471, 154 Misc. 
320—People- v. WUli, 179 N.Y.S. 
542, 109 Misc. 79, affirmed 184 N. 
Y.S. 943. 

Peters v. New York City Housing 
Authority, 128 N.Y.S.2d 224, mod¬ 
ified on other grounds 128 N.Y. 
S.2d 712, 283 App.Div. 801, revers¬ 
ed on other grounds 121 N.E.2d 
529, 307 N.Y. 619. 

N.C.—^Yarborough v. North Carolina 
Park Commission, 145 S.B. 563, 
196 N.C. 284. 

N.D.—Mazakahomni v. State, 25 N. 

W. 2d 772, 75 N.D. 73, certiorari de¬ 
nied 68 S.Ct 727, 333 U.S. 857, 92 
L.Ed. 1137, 

Ohio.—State ex rel. Core v. Green, 
116 N.E.2d 157, 160 Ohio St 175. 
Okl.—Pryor v. Western Paving Co., 
184 P. 88, 74 Okl. 308. 

Or.—Smith v. Cameron, 210 P. 716, 
106 Or. 1, 27 A.L.R. 510. 

Pa,—Commonwealth ex rel. Mc- 
Glinn v. Smith, 24 A.2d 1, 344 Pa. 
41. 

Commonwealth v. Franklin, 92 
A.2d 272, 172 Pa,Super. 1521. 

R,I.—Taglianetti v. New England 
Tel. & Tel. Co., 103 A.2d 67. 

Ya.—Brown v. Brown, 32 S.E.2d 79, 
183 Va. 353. 

12 C.J. p 1194 note 82. 

Operation and effect of amendments 
to federal Constitution generally 
see supra § 69. 

*‘The words ‘due process of law’ 
in the fourteenth amendment do not 
have any enlarged, nor different 
meaning, from that heretofore as¬ 
cribed to them. The amendment 
does not make federal law, and fed¬ 
eral process of law, the Taw of the 
land,* and ‘due process of law’ in 
each state. Whatever was due pro¬ 
cess of law in any state before the 
amendment, is due process of law, 
in that state since the amendment. 
Before the amendment, the final de¬ 
termination of the question whether 
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a state statute was according to the 
law of the land, rested with the 
courts of the state. Since the 
amendment it rests with the Su¬ 
preme Court of the United States. 
It is through this operation of the 
amendment, that the citizen receives 
additional protection against un¬ 
equal and partial laws.” 

Me.—^Eames v. Savage, 77 Me. 212, 
223, 52 Am.R. 751, appeal dismiss¬ 
ed 9 S.Ct. 797, 131 U.S. 434, 33 
L.Ed. 216. 

Control limited by state boundaries 

(1) Jurisdiction of a state must 
confine itself to persons, property, 
and activities within its boundaries, 
and any attempt to control persons 
or things beyond such boundaries is 
ineffective as violative of due proc¬ 
ess. 

Ohio.—State of Minn. v. Karp, 84 
N.B.2d 76, 84 OhioApp. 51. 

(2) The mere fact that state ac¬ 
tion may have repercussions beyond 
state lines is of no judicial signifi¬ 
cance on question of denial of due 
process of law so long as the action 
is not within that domain which the 
Constitution forbids. 

U.S.—State Farm Mut, Auto Ins. 
Co. V. Duel, Wis., 66 S.Ct. 573, 
324 U.S. 154, 89 L.Ed. 812, re¬ 
hearing denied 65 S.Ct. 856, 324 U. 
S. 887, 89 L.Bd. 1436—Osborn v. 
Ozlin, Va, 60 S.Ct. 758, 310 U.S. 
63, 84 L.Ed. 1074. 

Not restrictiou on acts of congress 
Ill.—^Henrys v. Raboin, 69 N.B.2d 
491, 395 Ill. 118, 169 A.L.R. 927. 
Quantum of power; conditioxL on 
exertion 

The amendment, in the domain of 
state action, does not ''•cerate as a 
limitation on the qua..turn of the 
power reasonably exercised; it 
merely conditions the exertion of the 
power by the demands of due pro¬ 
cess. 

N.J.—Schmidt v. Board of Adjust¬ 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 406. 

An amendment to a state consti¬ 
tution must not violate the Four¬ 
teenth Amendment of federal Con¬ 
stitution. 

Ala—^Downs v. City of Birmingham, 
198 So. 231, 240 Ala 177. 

Guaranty inapplicable 

The Fourteenth Amendment to the 
federal Constitution, relating to de¬ 
privation of property without due 
process, has no application where 
the action complained of is not the 
action of a state. 

U.S.—Jones v. Buffalo Creek Coal & 
Coke Co., W.Va, 38 S.Ct. 121, 245 
U.S. 328, 62 L.Ed. 326. 

Validity of state statute tested 

Under U.S.Const. Amend. 14, a 
state statute is tested by whether 
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ject, on the District of Columbia it is inapplica¬ 
ble to federal proceedings,and relates solely to 
action by a state,and has no application to ter- 
ritories.'^®*^^ The separate clauses of the amend¬ 
ment guaranteeing due process of law and equal 
protection of the laws refer to separate rights, 
the purpose being to require equal protection as 
well as due process>6-25 The amendment adds 
nothing to the rights of one citizen or inhabitant 
against another,^^*30 but simply furnishes a guar- 


16A aj.s. 

anty against any encroachment by the state on the 
fundamental rights which belong to every citizen.'*'^ 
The amendment applies to the common-law policy, 
as well as to the statutory policy, of a state>7.6 
It did not strip the states of their power to meet 
problems previously left for individual solution.'^'^.io 

The purpose of the Fourteenth Amendment was 
to place the same limitation on the states as was 
imposed on the federal government by the Fifth 
Amendment's or which was imposed thereon by 


its enforcement deprives any person 
of life, liberty, or property without 
due process of law. 

Ala.—^AJabama Public Service Com¬ 
mission V. Mobile Gas Co., 104 So. 
638, 213 Ala. 50, 41 A.L.R. 872. 

46. U.S.—Wight V. Davidson, App., 
D.C., 21 S.Ct. 616, 181 U.S. 371, 45 
L..Bd. 900. 

Anderson v. Scholes, D.C.Alaska, 
83 F.Supp, 681. 

D.C.—O’Connor v. District of Colum¬ 
bia, 163 P.2d 225, 80 U.S.App.D.C. 
351—Neild v. District of Columbia, 
110 F.2d 246, 71 App.D.C. 306. 

DlBcrlxoiiiatory action by state 

“By the Fourteenth Amendment 
, • . [the citizen of the Dis¬ 

trict] is protected against . 
any deprivation by the state of due 
process. . . . While the Four¬ 

teenth Amendment has been held in¬ 
applicable to the District of Colum¬ 
bia . . . yet, since citizens of 

the District of Columbia are citizens 
of the United States by the Amend¬ 
ment, they are protected against 
discriminatory action by any State.’* 
U.S.—Feely v. Sidney S. Schupper 
Interstate Hauling System, D.C. 
Md., 72 F.Supp. 663, 668. 

46.5 U.S.—^U. S. ex rel. Dong Wing 
Ott V. Shaughnessy, D.C.N.T.’ 116 
F.Supp. 745. 

46.10 U.S.—^Watkins v. Oaklawn 
Jockey Club, C.A.Ark., 183 P.2d 
440—^Wilcox V. Horan, C.A.Colo., 
178 P.2d 162^—Swank v. Patterson, 
.C.C.AAriz., 139 F.2d 145—Snow¬ 
den V. Hughes, C.C.A.I11., 132 P.2d 
476, affirmed 64 S.Ct. 397, 321 U.S. 
1, 88 L.Ed. 497, rehearing denied 
64 S.Ct. 778, 321 U.S. 804, 88 L. 
Ed. 1090—Mason v. Hitchcock, C. 
C.A.Miss., 108 P.2d 134. 

Davis V. Cook, D.C.Ga., 65 F. 
Supp. 1004. 

Cal.—^People v. Vaughan, 160 P.2d 
964, 66 Cal.App.2d Supp. 344. 

D.C.—United Transport Service Emp. 
of America, CIO, ex rel. Washing¬ 
ton v. National Mediation'Bd., 179 
F.2d 446, 85 U.S.App.D.C. 362— 

National Federation of Ilailwa,y 
Workers v. National Mediation 
Board, 110 F.2d 529, 71 App.D.C. 
'266, certiorari denied 60 S.Ct. 975, 
810 US. 628, 84 UEd. 1399. 


Or.—^U. S. Nat. Bank of Portland v. 
Snodgrass, 275 P.2d 860, 202 Or. 
530. 

Va.—Brown v. Brown, 32 S.E.2d 79, 
183 Va 353. 

Administratiott of due process by 
state courts 

N.D.—Mazakahomni v. State, 25 N. 
W.2d 772, 75 N.D. 73, certiorari 
denied 68 S.Ct. 727, 333 U.S. 867, 
92 L.Ed. 1137. 

IVegislatiou and judicial interpreta¬ 
tion 

The state action which is review- 
able under the Fourteenth Amend¬ 
ment is the composite result of both 
legislation and its judicial interpreta¬ 
tion. 

U.S.—Wheeling Steel Corp. v. Glan- 
der, Ohio, 69 S.Ct. 1291, 337 U.S. 
662, 93 L.Ed. 1544. 

46.15 U.S.—'People of Puerto Rico 
V. Eastern Sugar Associates, C.C. 
A.Piierto Rico, 156 P.2d 316, cer¬ 
tiorari denied 67 S.Ct. 190, 329 U. 
S. 772, 91 L.Ed. 664—South Porto 
Rico Sugar Co. v. Buscaglia, C.C. 
A.Puerto Rico, 154 F.2d 96, follow¬ 
ed in Standard Oil Co. (N.J.) v. 
Tax Court of Puerto Rico, 154 F.2d 
293, two cases. 

Alaska S. S. Co. v. Mullaney, D. 
C.Alaska, 84 F.Supp. 661, affirmed, 
C.A., 180 P.2d 805—^Anderson v. 
Scholes, D.C.Alaska, 83 F.Supp. 
681. 

46.20 Minn.—State v. Northwestern 
Preparatory School, 37 N.W.2d 370, 
228 Minn. 363—George Benz Sons, 
Inc., V. Ericson, 34 N.W.2d 725, 
227 Minn. 1—^Anderson v. City of 
St. Paul, 32 N.W.2d 538, 226 Minn. 
186. 

46.25 Minn.—George Benz Sons, 
Inc., V. Ericson, 34 N.W.2d 725, 
227 Minn. 1—Anderson v. City of 
St. Paul, 32 N.W.2d 638, 226 Minn. 
186. 

46.30 U.S.—^U. S. V. Cruikshank, La., 
92 U.S. 642, 23 L.Ed. 688. 

Culp V. U, S., C.C.A.Ark., 131 
F.2d 93. 

N.T.—^Watchtower Bible & Tract 
Soc. V. Metropolitan Life Ins. Co., 
69 N.T.S.2d 385, 188 Mlsc. 978, 
affirmed 75 N.T.S.2d 81, 272 App. 
Div. 1039, reargument denied 76 
N.T.S.2d 660, 273 App.Div. 769, 
appeal denied 76 N.Y.S.2d 269, 273 
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App.Div. 80?^ appeal denied 78 
E.2d 349, 297 N.Y. 805, affirmed 79 
N.B.2d 433, 297 N.T. 339, 3 A.L.R. 
2d 1423, certiorari denied 69 S.Ct. 
232, 335 U.S. 886, 93 L.Ed. 426, 
rehearing denied 69 S.Ct 479, 335 
U.S. 912, 93 L.Ed. 445. 

Who bound see infra subdivision e 
of this section. 

47. US.—U S. V. Cruikshank, La., 
92 U.S. 642, 23 L.Ed. 688. 

Culp V. U S., C.C.A.Ark., 131 P. 
2d 93. 

Violation of statute as not validat¬ 
ing state action 

Neither violation of a statute nor 
prior constructive consent thereto 
will validate state action by which 
constitutional guaranty of due pro¬ 
cess of law may be curtailed or im¬ 
paired. 

U.S.—^King Tonopah Min. Co. v. 

Lynch, D.C.Nev., 232 P. 485. 
Cal.—Bruhnke v. Golden West Win¬ 
eries, 132 P.2d 102, 66 Cal.App.2d 
Supp. 943. 

47.5 Mo.—Barber v. Time, Inc., 169 
S.W.2d 291, 348 Mo. 1199. 

47.10 U.S.—Everson v. Board of Ed. 
of Ewing Tp., N.J., 67 S.Ct. 504, 
330 U.S. 1, 91 L.Ed. 711, 168 A.L.R. 
1392, rehearing denied 67 S.Ct. 
962, 330 U.S. 856, 91 L.Ed. 1297. 

48. US.—U. S. V. Josephson, C.C.A. 
N.Y., 166 P.2d 82, certiorari denied 
68 S.Ct. 609, 333 US. 838, 92 L.Ed. 
1122, rehearing denied 68 S.Ct. 731, 
333 U.S. 868, 92 L.Ed. 1138, rehear¬ 
ing denied 69 S.Ct. 294, 336 U.S. 
899, 93 L.Ed. 434. 

Scott V. Toledo, C.C.Ohio, 36 P. 
385, 396, 1 L.R.A. 688. 

12 C.J. p 1196 note 86 [a]. 

“The privileges and Immunities se¬ 
cured to citizens against encroach¬ 
ment by the States under the Four¬ 
teenth Amendment are substantially 
identical, insofar as the instant cas¬ 
es are concerned, with those guar¬ 
anteed to any individual against im¬ 
pairment by the federal government 
under the First Amendment” 

U.S.—International Longshoremen's 
& Warehousemen's Union v. Ack¬ 
erman, D.C.Hawaii, 82 F.Supp. 65, 
123, reversed on other grounds. 
C.A., Ackerman v. International 
Longshoremen’s and Warehouse¬ 
men’s Union, 187 F.2d 860, cer- 
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provisions of the First Amendment;^how¬ 
ever, the reach of the Fourteenth Amendment is not 
coextensive with that of the Fifth,^S-io and it may- 
in fact be broader or narrower, but it is not iden¬ 
tical.*^ 

Neither state legislation, state decisions, nor con¬ 
gressional action can modify or affect the require¬ 
ments of due process under the Fourteenth Amend¬ 
ment,^^*20 or shelter a governmental officer, board, 
or commission from those requirements.'^^-^^ 

It has been said that an act of a state does not 
necessarily violate the due process clause of the 
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Fourteenth Amendment because a similar act of the 
federal government would violate some provision of 
the original Bill of Rights,^® that that clause does 
not draw all the rights of the federal Bill of Rights 
under its protection,^^*^ and that the Fourteenth 
Amendment has not absorbed the first eight amend¬ 
ments as such;^9.io t)ut it has also been held that, 
ordinarily, if an act of congress is valid under the 
Fifth Amendment, it would be hard to say that a 
state law in like terms is void under the Four- 
teenth.'^^.is Since the adoption of this amendment, 
both the federal and state constitutions must be con¬ 
sidered in determining questions of due process,^® 


tiorari denied International Long¬ 
shoremen’s & Warehousemen’s Un¬ 
ion V. Ackerman, 72 S.Ct. 86, 342 

U. S. 859. 96 L.Ed. 646. 

Same xnrotectioii. against arhltxary 
action 

The Fourteenth Amendment ope¬ 
rates to extend to citizen and resi¬ 
dent of the state same protection 
against arbitrary state action af¬ 
fecting his life, liberty or property 
as is offered by the Fifth Amend¬ 
ment against similar wrong by the 
federal government. 

U.S.—^Foley Securities Corporation 

V, C. I. R., C.C.A.8, 106 F.2d 731. 
Sadler v. Jester, D.C.Tex., 46 F. 

Supp. 737. 

Bights not implicit in concept 

However, it has been held that 
Fifth Amendment does not in terms 
apply to the estates, and the rights 
there conferred are not implicit in 
the concept of the Fourteenth 
Amendment. 

Md.—Heath v. State, 85 A.2d 43, 198 
Md. 455. 

4a5 U.S.—Rase v. U. S.. C.C.A. 

Mich., 129 F.2d 204. 

48.10 U.S.—U. S. ex rel. Auld v. 
Warden of N. J. State Penitentiary, 
aA.N.J.. 187 P.2d 615. 

48.15 U.S.—U. S. ex rel. Auld v. 
Warden of N. J. State Penitenti¬ 
ary, supra. 

48.20 U.S.—^Western Union Tele¬ 
graph Co. V. Industrial Commis¬ 
sion of Minnesota, D.C.Minn., 24 
F.Supp. 370. 

48.25 US.—^Western Union Tele¬ 
graph Co. V. Industrial Commis¬ 
sion of Minnesota, supra 

49. U.S.—Palko V. State of Connec¬ 
ticut, 68 S.Ct 149, 302 U.S. 319, 
82 L.Ed. 288. 

49.5 U.S.—^Adamson v. People of 
State of California, 67 S.Ct 1672, 
332 US. 46, 91 L.Ed. 1903, 171 
A.L.R. 1223, rehearing denied 68 S. 
Ct 27, 332 U.S. 784, 92 L.EJd. 367. 
However, it has been held that ’*it 
is now a well established constitu¬ 
tional doctrine that the Bill of 
Rights amendments to the United 


States Constitution have been made 
applicable to the states by the Four¬ 
teenth Aunendment.” 

N.Y.—Thompson v. Wallin, 93 N.Y. 
S.2d 274, 285, 196 Misc. 686, re¬ 
versed on other grounds 95 N.Y.S. 
2d 784, 276 App.Div. 463, affirmed 
95 ]Sr.E.2d 806, 301 N.Y. 476, ap¬ 
peal dismissed 72 S.Ct 92, 342 U. 
S. 801, 96 L.Ed. 607. 

Fundamental guaranties; intent of 
t^ple 

While provisions of Bill of Rights 
are not binding on the states ex 
proprio vigore, certain guaranties 
contained therein are so fundamen¬ 
tal to the protection of rights and 
liberties of the people as to consti¬ 
tute a part of the due process of 
law required of the states by Four¬ 
teenth Amendment; whether such 
requirement makes Bill of Rights 
binding ex proprio vigore on the 
states depends, not on what con¬ 
gress intended when it submitted 
Fourteenth Amendment to the 
states, but on the intent of the peo¬ 
ple of the various states, as repre¬ 
sented in their legislatures or con¬ 
ventions, in ratifying the Fourteenth 
Amendment. 

Conn.—^Kennedy v. Walker, 63 A. 2d 
689, 135 Conn. 262, affirmed 69 S. 
Ct 1046, 337 U.S. 901, 93 L.Ed. 
1715, rehearing denied 69 S.Ct. 
1493, 337 US. 934, 93 L.Ed. 1740. 

49.10 U.S.—^U. S. ex rel. De Frates 
V. Ragen, C.A.in., 181 P.2d 1001. 
Petition of Sawyer, D.C.Wis., 

I 129 F.Supp. 687. 

“The notion that the ‘due process 
j of law’ gruaranteed by the Four¬ 
teenth Amendment is shorthand for 
the first eight amendments of the 
Constitution and thereby incorpo¬ 
rates them has been rejected by 
this Court again and again, after 
impressive consideration.” 

US.—^Wolf V, People of State of 
Colorado, 69 S.Ct. 1359, 1360, 338 
US. 25, 93 L.Ed. 1782. 

“The due process clause of the 
Fourteenth Amendment does not in¬ 
corporate, as such, the specific guar¬ 
antees found in the Sixth Ajnend- 
ment although a denial by a state 
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of rights and privileges specifically 
embodied in that and others of the 
first eight amendments may, in cer¬ 
tain circumstances, or in connection 
with other elements, operate, in a 
given case, to deprive a litigant of 
due process of law in violation of 
the Fourteenth.” 

US.—Betts V. Brady, Md., 62 S.Ct. 
1252, 1256, 316 U.S. 455, 86 L.Ed. 
1595. 

Coates V. Lawrence, D.C.Ga., 46 
F.Supp. 414, 421, affirmed, C.C.A., 

131 F.2d 110, certiorari denied 63 
S.Ct. 532, 318 US. 759, 87 L.jE3d. 
1132. 

Iminnnities implicit In ordered lib. 
erty 

However, the amendment includes 
within its protection those immu¬ 
nities in the first eight amendments 
which may be found to be implicit 
in the concept of ordered liberty. 
Md.—^Lambert v. State, 75 A2d 327, 
196 Md. 67. 

W.Va.—State ex rel. Cosner v. See, 
42 S.E.2d 31, 129 W.Va, 722. 

49.15 U.S.—Carroll v. Greenwich 
Ins. Co. of New York, 26 S.Ct. 66, 
199 US, 401. 50 L.Ed. 246. 

50- N.Y.—People v. Willi, 179 N.Y. 

S. 542, 109 Misc. 79, affirmed 184 
N.Y.S. 943. 

“Many acts done by an agency of 
a state may be illegal in their char¬ 
acter when tested by the laws of 
the state, and may, on that ground, 
be assailed, and yet they cannot, 
for that reason alone, be impeached 
as being inconsistent with the due 
process of law enjoined upon the 
states. The Fourteenth Amendment 
was not intended to bring within Fed¬ 
eral control everything done by the 
state or by its instrumentalities that 
is simply illegal under the state laws, 
but only such acts by the states or 
their instrumentalities as are viola¬ 
tive of rights secured by the Consti¬ 
tution of the United States.” 

US.—Owensboro Water Works Co. v. 
City of Owensboro, Ky., 26 S.Ct. 
249, 200 US. 38, 60 L.Ed. 361. 

Snowden v. Hughes, C.C.A.I11., 

132 P.2d 476, 478, affirmed 64 S. 
Ct 397, 321 US. 1, 88 L.Ed. 497, 
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Due process in the Fourteenth Amendment is due 
process according to the constitution and the laws 
of the particular state,and not the process of an¬ 
other state or of the United States ^hat due 
process requires in one state is not necessarily due 
process in another,^3 and the amendment does not 
require that process of law be the same in all the 
states or the same as that prescribed for the federal 

courts.53.5 
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c. state Constitutions 

The provisions of the state constitutions as to due 
process of law are usually construed as identical in scope, 
import, or purpose with those of the federal Constitution. 

The constitutions of almost all the states contain 
a similar guaranty, either in the words of the Fifth 
or Fourteenth Amendment above quoted or in words 
of the same import and meaning, such provisions 
usually being construed to be identical in scope, im¬ 
port, or purpose with those of the federal Consti- 
tution.s^ Such a provision has been held not to pre- 


rehearing denied 64 S.Ct. 778, 321 

U. S* 804, 88 L.Ed. 1090. 

51. IT.S.—U. S. ex rel, Auld v. 
Warden of N. X, State Penitenti¬ 
ary. C.A.N.J.. 187 F,2d 616. 

Pebley v. Knotts, D.C.W.Va., 95 
P.Supp. 283. 

Vt.—State V. Pelch, 105 A. 23. 92 
Vt. 477. 

“In determining whether proceed¬ 
ing is consistent with . . . 

Cdue process clause of 14th amend¬ 
ment], it is necessary, in first in¬ 
stance to examine the other provi¬ 
sions of the Constitution to ascer¬ 
tain whether any of them are in 
conflict with the particular proceed¬ 
ing or process in Question.” 

Del.—McLaughlin v. Bahre, 166 A. 
800. 6 W.W.Harr. 466. 

“The Fourteenth Amendment does 
not profess to secure to all persons 
ih the United States the benefit of 
the same laws and the same reme¬ 
dies. Great diversities in these re¬ 
spects may exist in two states sep¬ 
arated only by an im^aginary line. 

. . . Each State prescribes its 

own modes of judicial proceeding.” 
U.S.—State of Missouri v. Lewis, 
101 U.S. 22, 31, 25 L.Ed. 989. 

Pa.—Commonwealth ex rel. McGlinn 

V. Smith, 24 A.2d 1, 9, 344 Pa, 41. 
Whether legislative act constitutes 

taking without due process depends 
on law’s compliance with other pro¬ 
visions of the constitution. 

Idaho.—Idaho County v. Penn High¬ 
way Dist., 263 P. 377, 43 Idaho 
233. 

52. U.S.—Pebley v. Knotts, D.C.W. 
Va., 95 P.Supp. 283. 

In re l^ahon, D.C.Ky., 34 P. 
526, affirmed 8 S.Ct. 1204, 127 

U. S. 700, 32 L.Ed. 283. 

“The state is traditionally the pro¬ 
tector of the lives, liberties, and 
property of its own people.” 

Pa.—Commonwealth ex rel. McGlinn 

V. Smith, 24 A.2d 1, 9, 344 Pa. 41. 

53. U.S.—State of Missouri v. Lew¬ 
is, 101 U.S. 22, 25 L.Ed. 989. 

•Pa.—Commonwealth ex rel. McGlinn 
V. Smith, 24 A.2d 1, 344 Pa. 41. 

Vt.—State V. Pelch, 105 A. 23, 92 
- Vt. 477. 

The Bupreme court will not use 
tl^iis amendment to standardize ad¬ 


ministration of justice and stagnate 
local variations in practice. 

U.S.—^Pay V. People of State of New 
York, 67 S.Ct. 1613, 332 U.S. 261, 

91 L.Ed. 2043, rehearing denied 68 
S.Ct. 27, 332 U.S. 784, 92 L.Ed. 
367, and Bove v. People of State 
of N. Y., 68 S.Ct 28, 332 U.S. 784, 

92 L.Ed. 367. 

53.6 Pa.—Commonwealth ex rel. 

Shaw V. Smith, 24 A.2d 724, 147 
Pa.Super. 423. 

“Vindication of Constitutional 
rights under the Due Process Clause 
does not demand uniformity of pro¬ 
cedure by the forty-eight States. 
Each State is free to devise its own 
way of securing essential justice.” 
U.S.—Hysler v. State of Florida, 62 
S.Ct 688, 691, 316 U.S. 411, 86 L. 
Ed. 932. 

“Due process [under the Four¬ 
teenth Amendment] is not an equiv¬ 
alent for the process of the federal 
courts or for the process of any par¬ 
ticular state. It has reference rath¬ 
er to a standard of process that 
may cover many varieties of proc¬ 
esses that are expressive of differ¬ 
ing combinations of historical or 
modern, local or other judicial stand¬ 
ards, provided they do not conflict 
with fundamental principles of lib¬ 
erty and justice.” 

U.S.—Bute V. People of State of Il¬ 
linois, 68 S.Ct. 763, 768, 333 U.S. 
640, 92 L.Ed. 986. 

U. S. ex rel. Auld v. Warden of 
N. J. State Penitentiary, C.A.N.J., 
187 F.2d 615, 619. 

64. U.S.—People of State of Cali¬ 
fornia V. Lamson, D.C.Cal., 12 P. 
Supp. 813, appeal denied, C.C.A., 
80 P.2d 388. 

Alai—Parsons v. State, 38 So.2d 209, 
261 Ala. 467. 

Woodham v. State, App., 178 
So. 464. 

Cal.—Manford v. Memil Singh, 181 
P. 844, 40 Cal.App. 700. 

Conn.—New Haven Metal & Heating 
Supply Co. V. Danaher, 21 A. 2d 
383, 128 Conn. 213. 

Me.—State v. Demerritt, 103 A.2d 
106. 

Md.—Bright v. State, 38 A.2d 96, 183 
Md. 308. 

Mass.—^Attorney General v. Brissen- 
den, 171 N.E. 82, 271 Mass. 172. 
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N.J.—Washington Nat. Ins. Co, v. 
Board of Review of N. J. Unem¬ 
ployment Compensation Commis¬ 
sion, 64 A.2d 443, 1 N.J. 645. 

N.Y.—Rosenblum v. Rosenblum, 42 
N.Y.S.2d 626, 181 Misc. 78—People 
V. Willi, 179 N.Y.S. 642, 109 Misc. 
79, affirmed 184 N.Y.S. 943. 

Glucksman v. Board of Educa¬ 
tion of City of New York, 164 N. 
Y.S. 351, reversed on other grounds 
167 N.Y.S. 1076. 

Okl.—^Ex parte Autry, Cr., 60 P.2d 
239. 

Pa.—^Philadelphia Gas Works Co. v. 
City of Philadelphia, 1 A.2d 166, 
331 Pa. 321. 

R.I.—La Plante v. State Board of 
Public Roads, 131 A. 641, 47 R.I. 
258. 

12 C.J. p 1194 note 84. 

“The [due process] clauses [of 
the state constitution and the Four¬ 
teenth Amendment] are formulated 
in the same words and are Intended 
for the protection of the same fun¬ 
damental rights of the individual, 
and there is, logically, no room for 
distinction in definition of the scope 
of the two clauses.” 

N.Y.—Central Sav. Bank in City of 
New York v. City of New York, 19 
N.E.2d 669, 280 N.Y. 9, 121 A.L.R. 
616, certiorari denied City of New 
York v. Central Sav. Bank in City 
of New York, 69 S.Ct. 790, 306 U. 
S. 661, 83 L.Ed. 1068. 

Defiance Milk Products Co. v. 
Du Mond, 133 N.Y.S.2d 216, 219, 
205 Misc. 813, affirmed 136 N.Y.S. 
2d 619, 285 App.Div. 337. 
IilmitatloiL on power of legislature 
The due process clause of the 
state constitution constitutes limi¬ 
tation on power of legislature. 

Mich.—People v. Victor, 283 N.W. 

666, 287 Mich. 606, 124 A.L.R. 316. 
Particular guaranties 

The guaranties in the Ohio Con¬ 
stitution of inalienable rights, equal¬ 
ity before the law, and inviolability 
of private property are similar to 
those contained in the Fourteenth 
Amendment. 

Ohio.—Direct Plumbing Supply Co. 
V. City of Dayton, 38 N.E.2d 70, 
138 Ohio St. 640, 137 A.L.R. 1068. 
Kansas doctrine 

(1) “The able disQulsiUons found 
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scribe an3rthing not comprehended by the provision 
of the federal Constitution as to due process,or 
not to be more restrictive than the due process 
clause of the Fourteenth Amendment to the federal 

Constitution.56.5 it has been held that a statute 
repugnant to the due process clause of a state con¬ 
stitution is repugnant also to the due process clause 
of the Fourteenth Amendment.^S-io 

(L Oonstruction 

The due process clause Is not to be read with literal 
exactness, and has been required to be liberally con¬ 
strued in order to effectuate its purpose; but the courts 
cannot go very far against the literal meaning and plain 
intent of the constitutional text.. 


CONSTITUTIONAL LAW § 568 

Statutes should be interpreted, if explicit langua,ge 
does not preclude, so as to observe due process.^®*^^ 
Due process of law is not a yardstick of definite 
value ;®5.55 jt is not a fixed formula of unchanging 
and unchangeable elements,®is not confined by 
any absolute rule,®®*®® and conveys neither formal^ 
fixed, nor narrow requirements.®®**^® 

The due process clause is not susceptible to re¬ 
duction to a mathematical formula,®®**^® and the 
prohibition of the clause is not an absolute one to 
be read with the literal exactness of such a formu¬ 
la;®® nor is it always strictly applied, a certain 
amount of plasticity being permitted to fit the cir¬ 
cumstances.®^ It has been said that this provision 


In many decisions and elementary 
works upon *due process of law/ ‘due 
course of law/ ‘law of the land/ etc., 
can have but little application in 
Kansas, for our constitutional provi¬ 
sion upon that subject differs from 
that of almost every other state in 
the Union. It reads as follows: ‘All 
persons for injuries suffered in per¬ 
son, reputation, or property shall 
have remedy by due course of law, 
and justice administered without de¬ 
lay,* Const. Bill of Bights, § 18.” 
Kan.—Gilchrist v. Schmidling, 12 
Kan. '263, 271. 

(2) It would seem that this posi¬ 
tion is incorrect in view of the ex¬ 
press provisions of the Fourteenth 
Amendment. In this connection it is 
also to be noticed that a very simi¬ 
lar provision of the Wisconsin con¬ 
stitution was held equivalent to a 
guaranty of “due process of law.” 
Wis.—^Durkee v. Janesville, 28 Wis. 
464, 9 Am.R. 600. 

Hassaqhasetts safeguards of prop¬ 
erty 

(1) The constitution of Massachu¬ 
setts contains safeguards against 
deprivation of property without due 
process of law at least as - strong 
as those of Fourteenth Amendment 
to federal Constitution. 

Mass.—Lowell Gas Co. v. Depart¬ 
ment of Public Utilities. 84 N.E.2d 
811, 324 Mass. 80, certiorari denied 
70 S.Ct. 71, 338 U.S. 826, 94 L.Ed. 
601~-Pizer v. Hunt, 148 N.R 801, 
253 Mass. 321. 

(2) Deprivation of property gen¬ 
erally see infra S§ 699-610. 

55. Cal,—Manford v. Memil Singh, 
181 P. 844, 40 CaLApp. 700. 

“It effects in no degree an enlarge¬ 
ment or abridgment of the civil im¬ 
munities of the citizen, nor does it 
operate to limit or increase the au¬ 
thority of the legislative depart¬ 
ment of the state government.” 

Cal.—Manford v. Memil Singh, su¬ 
pra. 

55J5 Minn.—^Anderson v. City of St. 


Paul, 32 N.W.2d 538, 226 Minn. 
186. 

Power to determine civil rights 

The provisions of Fourteenth 
Amendment guaranteeing due proc¬ 
ess of law have substantially the 
same meaning as corresponding pro¬ 
visions in Connecticut constitution 
and, therefore, impose no new limi¬ 
tation on the power of the people 
of the state of Connecticut to deter¬ 
mine their civil rights by their fun¬ 
damental law. 

Conn.—^New Haven Metal & Heating 
Supply Co. V. Danaher, 21 A.2d 383, 
128 Conn. 213. 

55.10 N.T.—Metropolitan Life Ins. 
Co. V. New York State Labor Re¬ 
lations Board, 20 N.B.2d 390, 280 
N.Y. 194—Central Sav. Bank in 
City of New York v. City of New 
York, 19 N.E.2d 669, 280 N.Y. 9. 
121 A.L.R. 615, certiorari denied 
City of New York v. Central Sav. 
Bank in City of New York, 69 S. 
Ct. 790, 306 U.S. 661, 83 L.Ed. 1068. 

Defiance Milk Products Co. v. 
Du Mond, 133 N.Y.S.2d 216, 205 
Misc. 813, affirmed 136 N.Y.S.2d 
619, 285 App.Div. 337. 

55.50 D.C.—Silver v. McCamey, C.A., 
221 F.2d 873. : 

55.55 Cal.—^People v. Tilkin, 90 P.2d 
148, 34 Cal.App.2d Supp. 743. 

55.60 D.C.—^Burns v. Lovett, 202 F. 
2d 335, 91 U.S.App.D.C. 208, affirm¬ 
ed Burns v. Wilson, 73 S.Ct. 1045, 

■ 346 U.S. 137, 97 L.Ed. 1508, rehear¬ 
ing denied 74 S.Ct. 3, 346 U.S. 844, 
98 L.Ed. 363. 

55.65 U.S,—Foster v. People of 
State of Illinois, 67 S.Ct. 1716, 332 
U.S. l34, 91 L.Ed. 1955. 

Cooper v. Hutchinson, D.C.N.J., 
88 F.Supp. 774, vacated on other 
grounds, C.A., 184 F.2d 119. 

55.70 U.S.—-Wolf V, People of the 
State of Colorado, 69 S.Ct. 1359, 
338 U.S. 25, 93 L.Ed. 1782. 

55.75 Pa.—Commonwealth ex rel. 
Master v. Baldi, 72 A.2d 150, 166 
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Pa.Super. 413, certiorari denied 71 
S.Ct. 88, 340 U.S. 866, 95 L.Ed. 632. 
“There is no table of weights and 
measures for ascertaining what con¬ 
stitutes due process.” 

U.S.—U. S. V. Witmer, D.C.Pa,, 115 
F.Supp. 19, 24, affirmed, C.A-, 215 
F.2d 95, affirmed 75 S.Ct. 392. 345 
U.S. 375, 99 L.Ed. 428. 

56. U.S.—Home Building & Loan 
Ass*n V. Blaisdell, Minn., 64 S.Ct. 
231, 230 U.S. 398, 78 L.Ed. 413, 8S 
A.L.R. 1481. 

57. N.J.—In re North Jersey Title 
Ins. Co., 184 A. 420, 120 N.J.Eq. 
148, affirmed 187 A. 146, 120 N.J. 
Eq. 608. 

“The phrase formulates a concept 
less rigid and more fluid than those 
envisaged in other specific and par¬ 
ticular provisions of the Bill of 
Rights. Its application is less a mat¬ 
ter of rule.” 

U.S.—Betts V. Brady, Md., 62 S.Ct. 
1252, 1256, 316 U.S. 455, 86 L.Ed. 
1595. 

U. S. ex rel. Sheffield v. Waller,, 
D.C.La., 126 F.Supp. 537, 546— 

Coates V. Lawrence, D.UGa., 46 FL 
Supp. 414, 421, affirmed, C.C.A., 131 
F.2d 110, certiorari denied 63 S. 
Ct. 532, 318 U.S. 759, 87 L.Ed. 1132. 
N.X—State v. U. S. Steel Corp., 95 
A.2d 734, 736, 12 N.J, 38. 

]Sr.C.—State V. Hedgebeth, 45 S.E.2d 
663, 568, 228 N.C. 259, certiorari 
dismissed 68 S.Ct. 1185, 334 U.S. 
806, 92 L.Ed. 1739. 

S.D.—State ex rel. Baker v. Jame¬ 
son, 38 N.W.2d 441, 444, 72 
638. 

DiscretioiL of congress 

The due process clause has left 
wide discretion to congress in creat¬ 
ing procedures to be followed in both 
administrative and judicial proceed¬ 
ings, as well as in their conjunction!. 
U.S.—^Federal Communications Com¬ 
mission V. WJR, The Goodwill 
Station, App.D.C., 69 S.Ct. 1097, 337 
U.S. 265, 93 L.Ed. 1353. 
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should be liberally construed,58 in order to effectuate 
its purpose.58.5 However, it has also been said that 
the courts cannot go very far against the literal 
meaning and plain intent of the constitutional 
text.5S 

The due process clauses of the federal Constitu¬ 
tion should be construed in the light of preexisting 
law.®^ Questions of due process are not to be treat¬ 
ed narrowly or pedantically, in slavery to forms or 

phrases.^0*5 

e. Who Bound 

The government and every one of its branches, de¬ 
partments, agencies, and subdivisions are bound by the 
prohibition of the due process guaranties, which extend 
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to legislative, Judicial, administrative, or executive pro¬ 
ceedings. The guaranties do not bind the action of 
individuals as such. 

As has already been stated in subdivisions b (1) 
and b (2) of this section, the due process clause 
of the Fifth Amendment to the federal Constitu¬ 
tion binds the federal government, and that of the 
Fourteenth Amendment, the states. The provisions 
of the state constitutions bind only the respective 
states. However, whether it be the guaranty of 
the federal Constitution or of the state constitutions 
that is involved, it binds the state or federal gov¬ 
ernment in every one of its branches, agencies, and 
political subdivisions, and binds all its creatures 
and this principle has been variously applied to 


58. U.S.—Southern Bell Telephone 
& Telegraph Co. v. Town of Cal¬ 
houn, D.C.S.C.. 287 F. 381, 385. 
Ill.—People V. Spain, 138 N.E. 614, 
307 Ill. 283. 

Kan.—Corpus Juris Secuudum cited 

ia Betts v. Easley. 169 P.2d 831, 
838, 161 Kan. 459, 166 A.L.R. 342. 
Mich.—^People ex rel. Moll v. Dan- 
ziger, 213 N.W. 448, 238 Mich. 39, 
52 A.L.R. 136. 

‘Tt is apparent that the progress 
of society demands the proper safe¬ 
guarding of property as a stimulant 
to individual initiative and ambition, 
and it must be even more apparent 
that individual liberty requires that 
each person have the equal protec¬ 
tion of the laws, both as to his per¬ 
son and as to his property. A provi¬ 
sion of the Constitution therefore, 
having in view so important and so 
humane an object, should be liberal¬ 
ly construed, and has been uniform¬ 
ly so construed by our Supreme 
Court.*' 

U.S.—Southern Bell Telephone & Tel¬ 
egraph Co. V. Town of Calhoun, 
B.C.S.C., 287 F. 381, 385. 

Suppression of offensive conditions 

(1) The due process clause is not I 
to be so broadly construed that con- 
gnress and state legislatures are put 
in a strait jacket when they attempt 
to suppress business and industrial 
conditions which they regard as of¬ 
fensive to the public welfare. 

U.S.—Lincoln Federal Labor Union 
No. 19129, A. F. of L., v. North¬ 
western Iron & Metal Co., Neb. & 
N.C.. 69 S.Ct. 251, 335 U.S. 525, 93 
L.Ed. 212, 6 A.L.R.2d 473—^Ameri¬ 
can Federation of Labor, Ariz. 
State Federation of Labor v. Amer¬ 
ican Sash & Door Co., 69 S.Ct, 260, 
335 tr.S. 538, 93 L.Ed. 222. 

Neb.—Hanson v. Union Pac. R. Co., 
71 N.W.2d 526, 160 Neb' 669. 

(2) Police power as affected by 
guaranty see infra § 571. 

5^ . E;an.—Betts v. Easley, 169 P.2d 
831, 161 Ka;n. 459, 166 A.L.R. 342. 
Purpose s6e infra § 669(1). 


59. U.S.—Forbes Pioneer Boat Line 
V. Board of Com'rs of Everglades 
Drainage List, Fla., 42 S.Ct. 326, 
258 U.S. 338, 66 L.Ed. 647. 

SO. U.S.—De Pauw University v. 
Brunk, D.C.Mo., 63 F.2d 647, af¬ 
firmed 52 S.Ct. 405, 285 U.S. 527, 76 
L.Ed. 924. 

Ala.—Ex parte Wetzel, 8 So. 2d 824, 
243 Ala. 130. 

60.5 U.S.—^Pearson v. McGraw, Or., 
60 S.Ct. 211, 308 U.S. 313, 84 L.Ed. 
293. 

61. U.S.—^West Virginia State Board 
of Education v. Barnette, W. Va., 
63 S.Ct 1178, 319 U.S. 624, 87 L.Ed. 
1628, 147 AL.R. 674—Lovell v. City 
of Griffin, Ga., 58 S.Ct 666. 303 U. 
S. 444, 82 L.Ed. 949—Mooney v. 
Holohan, Cal., 66 S.Ct 340, 294 U.S. 
103, 79 L.Ed. 791, 98 A.L.R. 406, re¬ 
hearing denied Ex parte Mooney, 
65 S.Ct 611, 294 U.S. 732, 79 L.Ed. 
1261—Ownbey v. Morgan, Del., 41 
S.Ct 433, 256 U.S. 84, 65 L.Ed. 837, 
17 AL.R. 873. 

Johnson v. Dye, C.A.Pa., 175 F. 
2d 250, reversed on other grounds 
70 S.Ct 146. 338 U.S. 864, 94 L.Ed. 
530, rehearing denied 70 S.Ct 238, 

338 U.S. 896, 94 L.Ed. 651—^Fleenor 
v. Hammond, C.C.A.Ky., 116 F.2d 
982, 132 AL.R. 1241—Central Ken¬ 
tucky Natural Gas Co. v. Railroad 
Commission of Kentucky, D.C.Ky., 
37 F.2d 938—City of Cincinnati v. 
Tester, C.C.A.Ohio, 33 F.2d 242, af¬ 
firmed 50 S.Ct 360, 281 U.S. 439, 74 
L.Ed. 960. 

Siegel V. Ragen, D.C.Ill., 88 F. 
Supp. 996, affirmed, C.A., 180 F.2d 
785, certiorari denied 70 S.Ct 1016, 

339 U.S. 990, 94 L.Ed. 1391, rehear¬ 
ing denied 71 S.Ct 12, 340 U.S. 847, 
95 L.Ed. 621—^Application of Mid- 
dlebrooks, D.C.Cal., 88 F.Supp. 943, 
reversed on other grounds, C.A., 
Ross V. Middlebrooks, 188 F.2d 308, 
certiorari denied 72 S.Ct 90, 342 
U.S. 862, 96 L.Ed. 649—^Voigt v. 
Webb, D.C.Wash., 47 F.Supp. 743. 

United Mine Workers of America, 
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Dist No. 17 V. Chafin, D.C.W.Va., 
286 F. 959. 

Ala.—Connor v. City of Birmingham, 
60 So.2d 474, 36 Ala,App. 494, cer¬ 
tiorari denied 60 So.2d 479, 267 Ala. 
588, 36 AlaApp. 494. 

Colo.—La Plata River & Cherry 
Ditch Co. v. Hinderlider, 26 P.2d 
187, 93 Colo. 128, appeal dismissed 
Hinderlider v. La Plata River & 
Cherry Ditch Co., 64 S.Ct 667, 291 

U. S. 650, 78 L.Ed. 1044—^People v. 
Max, 198 P. 160, 70 Colo. 100. 

Kan.—Corpus Juris Secundusti cited 
la. Betts V. Easley, 169 P.2d 831, 
838, 161 Kan. 469, 166 A.L.R. 342. 
N.J.—St John the Baptist Greek 
Catholic Church of Perth Amboy 

V. Grengor, 189 A 113, 121 N.J.Eq. 
349. 

N.C.—State v, Hedgebeth, 45 S.E.2d 
663, 228 N.C. 259, certiorari dis¬ 
missed 68 S.Ct 1185, 334 U.S. 806, 
92 L.Ed. 1739. 

Or.—George v. City of Portland, 235 
P. 681, 114 Or. 418, 39 AL.R. 341. 
43 C.J. p 226 note 27. 

*‘The organic requirements of due 
process of law are controlling when 
life, liberty, or property rights are 
involved in any official action, wheth¬ 
er such action be the exercise of *the 
powers of government* by those 
‘properly belonging’ to the govern¬ 
mental departments, respectively, as 
divided and limited by the Constitu¬ 
tion, or whether the action is a duly 
authorized administrative or minis¬ 
terial function or duty." 

Fla.—Williams v. Kelly, Fla., 182 So. 
881, 882. 

Purpose of ooustitutioiLal gmaruaLty 

is to exclude arbitrary power from 
every branch of government. It Is 
a restraint on the legislative, execu¬ 
tive, and judicial departments. 

U.S.—In re Parrott, C.C.ACal., 1 F. 
481, 6 Sawy. 349. 

Cal.—Hutchinson Co. v. Coughlin, 
184 P. 435, 42 Cal.App. 664. 
“Whoever, by virtue of public posi¬ 
tion, under a state government, de¬ 
prives another of property, life or 
liberty, without due process of lAw 
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counties,®^-5 municipal corporations, or municipali- | ties,61-10 administrative agencies, boards, or of- 


. . . violates the constitutional in¬ 

hibition; and, as he acts in the name 
and for the state, and is clothed with 
the state's power, his act is that of 
the state." 

U.S.—Tribune Review Pub. Co. v. 
Thomas, D.C.Pa., 120 P.Supp. S62, 
370. 

Acts of state ofBLcers or ag'eaits 

(1) An act done by an ofiicer or 
agent of a state, under and by virtue 
of a statute enacted by its legisla¬ 
ture, within the limits of its consti¬ 
tutional power and authority, cannot 
be deemed to have deprived any per¬ 
son affected by it of any property, 
right, or privilege without due 
process of law. 

W.Va.—-State v. Rocke, 113 S.E. 647, 
91 W.Va. 423. 

(2) The action of a duly qualified 
officer, acting under color of state au¬ 
thority, in invading private rights 
constitutes state action within con¬ 
stitutional provision prohibiting a 
state from depriving a person of due 
process. 

U.S.—^Davis V. Cook, D.C.Ga., 55 P. 
Supp. 1004—^International Union of 
Mine, Mill and Smelter Workers v. 
Tennessee Copper Co., D.C.Tenn., 
31 F.Supp. 1015. 

(3) On the other hand, that an act 
of state officers done in the name of 
and for the state was not authorized 
by the law of the state does not pre¬ 
vent it from being a violation of the 
constitutional provision against de¬ 
priving any person of property with¬ 
out due process of law. 

U.S.—Home Tel., etc., Co. v. Los An¬ 
geles, Cal., 33 S.Ct. 312, 227 U.S. 
278, 57 L.Ed, 610. 

Wall v. King, C.A.Mass., 206 P.2d 
878, certiorari denied 74 S.Ct. 275, 
346 U.S. 916, 98 L.Ed. 411. 

Refoule v. Ellis, P.C.Ga., 74 P. 
Supp. 336. 

Louisville, etc., R. Co. v. Bos- 
worth, D.C.Ky., 209 P. 380. 

(4) See, however, a case where it 
was said that ordinarily the provi¬ 
sion of the fourteenth constitutional 
amendment, relating to due process 
of law, does not apply where the leg¬ 
islature of a state has performed its 
duty by providing for proceedings 
which answer the constitutional re¬ 
quirement, and where the fault is ei¬ 
ther with the courts or the officers. 
U.S.—In re Storti, C.C.Mass., 109 P. 

807, aflarmed 22 S.Ct. 72, 183 U.S. 
138, 46 L.Ed. 120. 

(5*) Thus, oflacers’ acts in excess of 
powers are not acts of state and do 
not violate the due process clause, 
however injurious. 

U.S.—Missouri Utilities Co. v. City of 
California, Mo., D.C.Mo., 8 P.Supp. 
454, apneal dismissed, C.C.A., 79 
P.2d 1003. 


(6) The due process of law provi¬ 
sions of Fourteenth Amendment are 
limitations on powers of a state, and 
do not apply to acts of state officers 
when such acts are wholly unauthor¬ 
ized by the state. 

U.S.—East Coast Lumber Terminal 
V. Town of Babylon, C.A.N.Y., 174 
F.2d 106, 8 A.L.R.2d 1219—McCart¬ 
ney V. State of W. Va., C.C.A.W.Va., 
156 P.2d 739. 

International Union of Mine, Mill 
and Smelter Workers v. Tennessee 
Copper Co., D.C.Tenn., 31 P.Supp. 
1015. 

(7) In connection with these last 
cases, see § 603 infra, where is dis¬ 
cussed the application of due proc¬ 
ess to acts of individuals without 
legislative authority. 

(8) However, it has also been held 
that conduct of an officer of a state 
court constitutes state action within 
meaning of due process clause, even 
where his act violates special com¬ 
mand of state law, such as require¬ 
ment of Penal Law. 

Cal.—Ex parte McCoy, 194 P.2d 631, 
32 Cal.2d 73. 

Action of two or three members of 
grand jury in visiting witness and 
threatening him with indictment and 
prosecution unless he so testified as 
to secure indictment and conviction 
of banker was not "state action" 
within Fourteenth Amendment to 
federal Constitution prohibiting state 
from depriving any person of life, j 
liberty, or property without due 
process of law. 

Fla.—Skipper v. Schumacher, 169 So. 
68 , 124 Fla, 384, appeal dismissed 
and certiorari denied 57 S.Ct. 39, 
299 U.S. 607, 81 L.Ed. 376. 

State courts 

(1) "The judicial act of the high¬ 
est court of the state, in authorita¬ 
tively construing and enforcing its 
laws, is the act of the state." 

U.S.—Owens v. Battenfield, C.C.A. 
Okl., 33 F.2d 753, 756, certiorari de¬ 
nied 50 S.Ct. 88, 280 U.S. 606, 74 
L.Ed. 649. 

(2) Federal constitutional provi¬ 
sions against taking of property 
without due process is available in 
appropriate instances against deci¬ 
sions by state courts. 

Mass.—Duane v. Merchants’ Legal 
Stamp'Co., 120 N.E. 370, 231 Mass. 
113, certiorari denied 39 S.Ct. 388, 
249 U.S. 613, 63 L.Ed. 802. 

Coustitatioxial oonventioxL 

A state can no more deprive a man 
of life, liberty, or property through 
the medium of a constitutional con¬ 
vention than through an act of leg¬ 
islation. 

Mo.—Clark v. Mitchell, 69 Mo. 627, re¬ 
versed on other grounds 4 S.Ct. 170, 
110 U.S. 633, 28 L.Ed. 279. 
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CompUsuLoe with statute In adminls- 
tratiye proceeding 
Where rights of life, liberty, or 
property are materially affected by 
the exercise of oflEicial administrative 
discretion and judgment, due process 
of law must be afforded, and pro¬ 
ceedings must accord with valid 
statutory requirements, since stat¬ 
utes delegating ofiScial acts are au¬ 
thorized only when the material pro¬ 
visions of the statute authorizing or 
regulating the action are obeyed. 
Fla.—Williams v. Kelly, 182 So. 881. 

Action by telephone company for 
penalty imposed by its regulations is 
in no sense action by state within due 
process clause, though regulations 
are filed with the division of public 
utilities and approved by the admin¬ 
istrator. 

R.I.—Taglianetti v. New England 
Tel. & Tel. Co., 103 A.2d 67. 

61.5 U.S.—^Ward v. Board of County 
Com’rs of Love County, Okl., 40 S. 
Ct. 419, 253 U.S. 17, 64 L.Ed. 751. 

Merced Dredging Co. v. Merced 
County, D.C.Cal., 67 F.Supp. 598. 
Fla.—State ex rel. Lawson v. Wood¬ 
ruff, 184 So. 81, 134 Fla. 437. 

Tenn.—State ex rel. Smith v. City of 
Chattanooga, 144 S.W.2d 1096, 176 
Tenn. 642. 

61.10 U.S.—^East St. Louis Ry. Co. v. 
City of East St. Louis, D.C.I11.. 13 
F.2d 852—^McDermott v. City of Se¬ 
attle, D.C.Wash., 4 F.Supp. 855. 
Ala,—Connor v. City of Birmingham, 
60 So.2d 474, 36 Ala.App. 494, cer¬ 
tiorari denied 60 So.2d 479, 257 Ala. 
588. 

Ky.—City of Corbin v. Hays, 50 S.W. 
2d 31, 244 Ky. 33. 

Or.—George v. City of Portland, 235 
P. 681. 114 Or. 418, 39 A.L.R. 341. 
Tenn.—State ex rel. Smith v. City of 
Chattanooga, 144 S.W.2d 1096, 176 
Tenn. 642, 

Municipal ordinances 

(1) Municipal ordinances adopted 
under state authority constitute 
state action and are within prohibi¬ 
tion of Fourteenth Amendment. 

U.S.—Carlson v. People of State of 
California, Cal., 60 S.Ct. 746, 310 
U.S. 106, 84 L.Ed. 1104, rehearing 
denied 60 S.Ct. 1072, 310 U.S. 657, 
84 L.Ed. 1420—Lovell v. City of 
Griffin, Ga,, 58 S.Ct. 666, 303 U.S. 
444, 82 L.Ed. 949, conformed to 197 
S.E. 347, 57 Ga.App. 901. 

Hague V. Committee for Indus¬ 
trial Organization, C.C.A.N.J., 101 
F.2d 774, modified on other grounds 
59 S.Ct. 954, 307 U.S. 496, 83 L.Ed. 
1423—City of El Paso v. Texas 
Cities Gas Co., C.C.A.Tex., 100 F. 
2 d 601, certiorari denied 59 S.Ct. 
592, 306 U.S. 650, 83 L.Ed. 1049, re¬ 
hearing denied 59 S.Ct. 643, 306 U.S. 
669, 83 L.Ed, 1063. 



§ 568 CONSTITUTIONAL LAW 16A C.J.S. 

ficers,®^*'^^ ministerial officials,a state highway prosecuting attorney,but not to defense counsel 
department,^^*25 boards of education,30 and the in a criminal prosecution.o^-SS 

board of regents of a state university ;3i. 36 also, to The guaranty extends to any department of gov- 
a sheriff,0i*40 a justice of the peace, and a ernment, executive, legislative, or judicial,OI-OO and 


Ala.—Connor v. City of Birmingham, 
60 So.2d 474, 36 Ala.App. 494, cer¬ 
tiorari denied 60 So:2d 479, 257 Ala. 
588. 

Okl.—parte Winnett, 121 P.2d 312, 
73 Okl.Cr. 332—^Ex parte Walrod, 
120 P.2d 783, 73 Okl.Cr. 299. 

12 C.J. p 1196 note 97 [c] (1). 

(2) Unauthorized municipal legis¬ 
lation, however, is not within the 
prohibition of the constitutional pro¬ 
hibition. 

U.S.—Memphis v. Cumberland Tel., 
etc., Co., Tenn., 31 S.Ct. 115, 218 
U.S. 624, 64 L.Ed, 1185. 

Portland, R., etc., Co. v. Portland, 
U.C.Or., 200 P. 890. 

(3) Smoke regulation ordinance, in 
regulating use of coal, held not to 
violate due process clause of Four¬ 
teenth Amendment. 

Mo.—Ballentine v. Nester, 164 S.W. 
2d 378, 350 Mo. 5'8. 

(4) Ordinance held not to deny due 
process as leaving issuance of build¬ 
ing permit to caprice of inspector. 
Ala.—Bobo V. City of Florence, 69 So. 

2d 463, 260 Ala, 239. 

Acts Of city officials pursuant to 
express mandate of invalid city ordi¬ 
nances, acts carried on under color 
of city ordinances discriminately, 
and acts not under authority of any 
ordinance or statute but committed 
under color of municipal office and as 
part of a deliberate municipal policy, 
whereby citizens were deprived of 
civil rights constituted action by the 
state within prohibition of the Four¬ 
teenth Amendment. 

U.S.—Hague v. Committee for Indus¬ 
trial Organization, O.C.A.N.J., 101 
F.2d 774, modified on other grounds 
59 S.Ct. 954, 307 U.S. 496, 83 L.Ed. 
1428. 

ei.15 U.S.—Mooney v. Holohan, Cal., 
55 S.Ct. 340, 294 U.S. 103, 79 L.Ed. 
791, 98 A.L.R. 406, rehearing denied 
Ex parte Mooney, 55 S.Ct. 611, 294 
U.S. 732, 79 L.Ed. 1261. 

Fleenor v. Hammond, C.C.A.Ky., 
116 P.2d 982, 132 A.L.R. 1241. 

Pyeatte v. Board of Regents of 
University of Okl., D.C.Okl., 102 P. 
Supp. 407, affirmed 72 S.Ct. 567, 342 
U.S. 936, 96 L.Ed. 696—Toigt V. 
Webb, D.C.Wash., 47 F.Supp. 743 
—International Union of Mine, Mill 
and Smelter Workers v. Tennessee 
Copper Co., D.C.Tenn., 31 F.Supp. 
1015. 

Bank of ALrizona v. Howe, D.C. 
Ariz., 293 F. 600. 

Fla.—State ex rel. Lawson v. Wood¬ 
ruff, 184 So. 1, 134 Fla, 437. 

Ind.—Dixon v. State, 67 N.E.2d 138, 
224 Ind, 327. 


Kan.—Betts v. Easley, 169 P,2d 831, 
161 Kan. 459, 166 A.L.R. 342. 

Tex.—Francisco v. Board of Dental 
Examiners, Civ.App., 149 S.W. 2d 
619, error refused. 

12 C.J. p 1196 note 97 Cd]-[f]. 
Administrative proceedings see In¬ 
fra §§ 628, 629. 

Official failure to act 
Even though judicial correction of 
arbitrary refusal by administrators 
to perform official duties under valid 
laws is exulcerating and costly, offi¬ 
cial failures to act in accordance with 
state law, redressable by state judi¬ 
cial procedures, do not constitute 
state acts violative of federal Con¬ 
stitution. 

U.S.—Poulos V. State of New Hamp¬ 
shire, N.H., 73 S.Ct. 760, 345 U.S. 
395, 97 L.Ed. 1105, 30 A.L.R.2d 987, 
rehearing denied 73 S.Ct. 1119, 346 
U.S. 978, 97 L.Bd. 1392. 

Board of registrars 

Under proposed constitutional 
amendment providing for board of 
registrars to determine qualifications 
of electors, the board must proceed 
in such manner as to afford procedur¬ 
al due process as defined by the Su¬ 
preme Court of the United States. 
Ala.—^In re Opinion of the Justices, 
40 So.2d 849, 262 Ala. 351. 
Operation, of race track under state 
license 

Fact that defendant operated a 
race track under a license from the 
State Racing Commission did not 
make it an administrative agency of 
the state so as to render its action 
in operating the race track and ex¬ 
cluding or ejecting persons therefrom 
state action within the provisions of 
the Fourteenth Amendment. 

U.S.—Watkins v. Oaklawn Jockey 
Club, D.C.Ark., 86 F.Supp. 1006, af¬ 
firmed, C.A., 183 F.2d 440. 

61.20 Fla.—State ex rel. Lawson v. 

Woodruff, 184 So. 1, 134 Fla. 437. 
Kan.—Betts v. Easley, 169 P.2d 831, 
161 Kan. 459, 166 A.L.R. 342. 

61.25 Colo.—Boxberger v. State 
Highway Dept., 250 P.2d 1007, 126 
Colo. 438. 

61.30 U.S.—West Virginia State 

Board of Education v. Barnette, W. 
Va., 63 S.Ct. 1178, 319 U.S. 624, 87 
L.Ed. 1628. 147 A.L.R. 674, 

Fixing salary schedules 

The fixing by local school board of 
salary schedules for teachers is ac¬ 
tion by the state which is subject to 
limitations prescribed by Fourteenth 
Amendment. 

U.S.—^Alston V. School Board of City 
of Norfolk, aC.A.Va„ 112 F.2d 992, 
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130 A.L.R. 1506, certiorari denied 
61 S.Ct. 75, 311 U.S. 693, 85 L.Ed 
448. 

61.35 Wash.—State ex rel. Holcomb 
v. Armstrong, 239 P.2d 646, 39 
Wash.2d 860. 

61.40 U.S.—International Union of 
Mine, Mill and Smelter Workers v. 
Tennessee Copper Co., D.C,Tenn., 
31 F.Supp. 1016. 

61.45 U.S.—International Union of 
Mine, Mill and Smelter Workers v. 
Tennessee Copper Co., supra. 

61.50 Fla.—Skipper v. Schumacher, 
169 So. 68, 124 Fla. 384, appeal dis¬ 
missed and certiorari deni'ed 67 S. 
Ct. 39, 299 U.S. 607, 81 L.Ed. 376. 
Prosecuting attorney is *'agent” of 
state, as respects whether his ac¬ 
tion is state action within amend¬ 
ment to federal Constitution prohibit¬ 
ing state from depriving any person 
of life, liberty, or property without 
due process of law. 

Fla.—Skipper v. Schumacher, supra. 

61.55 U.S.—Berg v. Cranor, C.A. 
Wash., 209 F.2d 667. 

U. S. ex rel. Darcy v. Handy, D. 
C.Pa., 97 F.Supp. 930, reversed on 
other grounds, C.A., 203 F.2d 407, 
certiorari denied Maroney v. U. S. 
ex rel. Darcy, 74 S.Ct. 1033, 346 U. 
S. 865, 98 L.Ed. 376. 

Defense cotinsel is not an officer 
of the state so as to make his actiofi 
state action within the Fourteenth 
Amendment. 

U.S.—Berg v. Cranor, C.A.Wash., 209 
F.2d 667. 

U. S. ex rel. Darcy v. Handy, D. 
C.Pa., 97 F.Supp. 930, reversed on 
other grounds, C.A., 203 F.2d 407, 
certiorari denied Maroney v. TJ. S. 
ex rel. Darcy, 74 S.Ct 1033, 346 
U.S. 865, 98 L.Ed. 376. 

61.60 U.S.—International Broth, of 

Teamsters, Chauffeurs, Warehouse¬ 
men & Helpers Union, Local 309, v. 
Hank, Wash., 70 S.Ct 773, 339 U.S. 
470, 94 L.Ed. 996, 13 A.L.R2d 631, 
rehearing denied 70 S.Ct. 1018, 339 
U.S. 991, 94 L.Ed. 1391—Mooney v. 
Holohan, Cal., 56 S.Ct 340, 294 U.S. 
103, 79 L.Ed. 791, 98 A.L.R. 406, 
rehearing denied Ex parte Mooney, 
56 S.Ct 611, 294 U.S, 732, 79 LEd. 
1261—State of Missouri v. Dockery, 
Mo., 24 S.Ct 63, 191 U.S. 165, 48 
L.Ed. 133, 63 L.R.A. 571. 

Tribune Review Pub. Co. v. 
Thomas, D.C.Pa., 120 F.Supp. 362-: 
Application of Middlebrooks, D.C. 
Cal., 88 F.Supp. 943, reversed on 
other grounds, C.A., Ross v. Mid¬ 
dlebrooks, 188 F.2d 308^ certiorari 
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to every governmental proceeding which may inter¬ 
fere with personal or property rights, whether the 
proceeding be legislative, judicial, administrative, or 
executive.61-65 What a state cannot do because of 
the restrictions of the due process clause the people 
thereof cannot do by popular vote.®^ 

Due process of law cannot be denied for any pur¬ 
pose whatsoever.6 2.5 Neither the executive nor the 
legislative branches of the government has any 
right whatsoever to deprive anyone of his life, 
liberty, or property without due process of law;®2.io 
the right to due process is one of which a property 
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owner tannot be deprived by the courts, the city 
council, or the legislature;®^*^® and the requirement 
cannot be waived or dispensed with either by the 
legislature®^*20 or by an executive tribunal to which 
it delegates the duty of administering a law, ®2-25 
and neither the state legislature nor any* municipal¬ 
ity has authority to suspend the due process clauses 
of the federal and state constitutions.®^*^® 

The guaranty does not apply to the acts of in¬ 
dividuals which affect other individuals,®® except for 
violations of a federal statute enacted in pursuance 


denied .72 S.Ct 90, 342 U.S. 862, 96 
L.Ed. 649. 

Colo.—Boxherger v. State Highway 
Dept., 250 P.2d 1007, 126 Colo. 438. 
Ind.—^Dixon v. State, 67 N’.E.2d 138, 
224 Ind. 327. 

Kan.—Betts v. Easley, 169 P.2d 831, 
161 Kan. 459, 166 A.L.R. 342. 

N.JT.—Camden County v. Pennsauken 
Sewerage Authority, 105 AL.2d 505, 
15 N.J. 456. 

K.T.—Pidler v. Murphy, 113 N.Y,S.2d 
388, 203 Misc. 51. 

Ohio.—State of Minn. v. Karp, 84 NT. 

B.2d 76, 84 Ohio App. 61. 

Tex.—Francisco v. Board of Dental 
Examiners, Civ. App., 149 S.W.2d 
619, error refused. 

‘"The dominant principles proclaim¬ 
ed in the . . . [due process 

clause of the Fourteenth Amend¬ 
ment] are paramount insuperable 
commands to all government officers, 
tribunals, boards, commissions or 
other agencies or functionaries, who 
exercise delegated power or authority 
or duty, whether under the form of 
law or ordinances or resolutions, sub¬ 
stantive or procedural, or not, and 
whether state, county, district, mu¬ 
nicipal, or other nature or character, 
and whether legislative, executive, 
judicial, administrative, municipal, 
ministerial or other nature or char¬ 
acter.*" 

Fla.—State ex rel. Lawson v. Wood¬ 
ruff, 184 So. 81, 84, 134 Fla. 437. 
Action by state; fourteenth Amend¬ 
ment 

(1) The due process of law clause 
of Fourteenth Amendment governs 
any action of a state, whether 
through its legislature, through its 
courts, or through its'‘executive or 
administrative officers. 

U.S.—^Fleenor v. Hammond, C.C.A.Ky., 
116 F.2d 982, 132 A.D.R, 1241. 
Voigt V. Webb, D.C.Wash., 47 F. 

, , Supp. 743—International Union of 
Mine, Mill and Smelter Wqrkers v. 
Tennessee Copper Co., D.C.Tenn., 
31 F.Supp. 1015. 

Va.—^Manufacturers Trust Co. v. 
Roanoke Water Works Co., 1 S.E.2d 
318, 172 Va. 242. 

(2) The provision in the Four¬ 
teenth Amendment against denial of 


due process of law to a litigant is 
made directly applicable to state’s 
action in judicial proceedings, as well 
as through other agencies of the 
state. 

N.C.—State v. Hedgebeth, 45 S.E.2d 
563, 228 K.C. 259, certiorari dis¬ 
missed 68 S.Ct. 1185, 334 U.S. 806, 
92 L.Ed. 1739. 

61.65 U.S.—Owens v. Battenfield, C. 
C.A.Okl., 33 F.2d 753, certiorari de¬ 
nied 50 S.Ct. 88, 280 U.S. 605, 74 
L.Ed. 649. 

Cal.—^Hutchison Co. v. Coughlin, 184 
P. 435, 42 Cal.App. 664. 

Fla.—Spafford v. Brevard County, 
110 So. 451, 92 Fla. 617. 

Ill.—^People V. Belcastro, 190 N.B. 

301, 356 Ill. 144, 92 A.L.R. 1223. 
Miss.—^D’Aquilla v. Anderson, 120 So. 
434, 153 Miss, 549. 

Okl.—Corpus Juris quoted in Wag¬ 
oner Gas Co. V. State, 23 P.2d 645, 
648, 164 Okl. 159. 

Pa—Commonwealth v. Stallone, 8 
PaDist. & Co. 61. 

Tex.—International & G. N. Ry. Co. 

V. Mallard, Com.App., 277 S.W. 1051. 
12 C.J. p 1196 note 97. 

‘Whether the proceedings relate to 
liberty or property, in the technical 
sense, and be of a strictly judicial 
nature, or to mere privilege, immuni¬ 
ty, status, or anything else of val- 
[ ue, which commonly are of a quasi- 
judicial nature, incidental to or as a 
part of administrative authority, and 
reviewable by courts as to jurisdic¬ 
tional matters, or, of a purely minis¬ 
terial nature where the thing is a 
mere creature of the law granted up¬ 
on condition of being so dealt with, 
due process pervades and rules them 
all,” 

Wis.—State v. Stehlek, 66 N.W.2d 
614, 518, 262 Wis. 642—State ex rel. 
Aiiderton v. Sommers, 8 N.W.2d 263, 
266, 242 Wis. 484, 145 A.L.R. 1324 
—Ekem v. McGovern, 142 N.W. 
665, 619, 154 Wis. 157, 46 L.RA., 
N.S., 796. 

Judicial as well as legislative action 
N.T.—Citron v. Mangel stores Cor¬ 
poration, 50 N.Y.S.2d 416, affirmed 
51 N.Y.S.2d 754, 268 App.Div. 905. 
appeal denied 52 N.Y.S.2d 579, 268 
App.Div. 978. 


Ckmtraotual and noncontractual pow¬ 
ers 

In the exercise of contractual pow¬ 
ers, an officer of the federal govern¬ 
ment is not restricted by the require¬ 
ments of procedural and substantive 
due process, as he is when he exer¬ 
cises governmental or noncontractual 
powers, 

U.S.—^U. S. V. General Petroleum 
Corp. of Cal., D.C.Cal., 73 F.Supp. 
225, affirmed, C.A., Continental Oil 
Co. V, U, S., 184 F.2d 802. 

62. Colo.—^People v. Max, 198 P, 150, 
70 Colo. 100. 

Recall of judicial decision 

The recall provisions of Const, art 
6 § 1, see L.1913 p 678, withdrawing 
from all courts of the state except 
the supreme court the power to pass 
on constitutional questions, are null 
and void, since, if the people cannot 
by statute or constitutional enact¬ 
ment deny to any person “due proc¬ 
ess of law,” no more can they accom¬ 
plish the same object by popular vote 
under the guise of the recall of a 
court decision. 

Colo.—^People v. Max, supra. 

62.5 Minn.—Juster Bros. v. Christ- 
gau, 7 ]Sr.W.2d 601. 214 Minn. 108. 
62alO Colo.—^Boxberger v. State 
Highway Dept., 260 P,2d 1007, 126 
Colo. 438. 

62.15 Heb.—^Watkins v. Dodson, 68 
N.W.2d 508, 159 Neb. 745. 

62.20 Minn.—Juster Bros, v, Christ- 
gau, 7 N.W.2d 601, 214 Minn. 108. 
62.25 Minn.—^Juster Bros. v. Christ- 
gau, supra, 

62.30 Ga,—City of Atlanta v. Ay- 
cock, 53 S.B.2d 744, 205 Ga. 441. 

63. U.S.—Davidow v. Lachman Bros. 
Inv. Co., C.C.A.Cal., 76 F.2d 186. 

United Mine Workers of America, 
Dist. No. 17 V. Chafin, D.aW.Va,, 
286 F. 959; 

Mo.—Corpus Juris Secundum cited in 
Junkins v. Local Union No. 6313, 
Communication Workers of Ameri¬ 
ca, Congress of Indus. Organiza¬ 
tion, 263 S.W.2d 337, 340, trans¬ 
ferred, see, App., 271 S.W.2d 71— 
In re Chambers* Estate, 18 S.W.2d 
30, 322 Mo. 1086, .67 A.L.R. 41. 
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of the federal Constitution.^3.5 the Fifth 

Amendment is not directed against, and does not 
limit, the actions of individuals^3.110 or private per¬ 
sons,33.15 and cannot, when violated, be the basis 
of any cause of action against individuals ;33.20 
decision of the constitutional questions raised under 
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the amendment requires, as a: condition precedent 
that government action be found.33.26 Likewise, the 
protection offered by the Fourteenth Amendment 
does not apply to the acts or conduct of individ- 
uals,33.30 or, more precisely, to acts or conduct of 


Deprivation of property by individu¬ 
als or corporations* without legisla¬ 
tive authority see infra § 603. 
“Private parties acting upon their 
own initiative and expressing their 
own will, however else they may of¬ 
fend and their acts give rise to jus¬ 
ticiable controversies, do not thereby 
offend the guarantees of the Consti¬ 
tution." 

U.S.—Teague v. Brotherhood of Lo¬ 
comotive Firemen, C.C.A.Tenn., 127 
F.2d 63, 66. 

Neb.—Hanson v. Union Pac. R. Co., 
71 N.W.2d 626, 641, 160 Neb. 669. 
The guaranty does XLot necessarily 
apply to such acts. 

N.Y.—Rosenblum v. Rosenblum, 42 
N.T.S.2d 626, 181 Misc. 78. 

Contract relationships 

The due process of law clauses of 
state and federal constitutions are 
not applicable to contract relation¬ 
ships between individuals. 

Wis.—State ex rel. Dame v. Le Fevre, 
28 N.W.2d 349, 261 Wis. 146. 

Acts unsupported by state authority 
The constitutional guarantees of 
liberty are directed against govern¬ 
ment action, but acts of individuals 
are beyond reach of such guarantees 
only when they are .unsupported by 
state authority in the shape of laws, 
customs, or judicial or executive pro¬ 
ceedings. 

D.C.—Poliak V. Public Utilities Com¬ 
mission of District of Columbia, 
191 F.2d 460, 89 U.S.App.D.C, 94. 
reversed on other, grounds Public 
Utilities Commission of Dist. of 
Col. V. Poliak, 72 S.Ct. 813, 343 U.S. 
451, 96 L.Ed. 1068. ‘ 

63.5 U.S.—Screven County v. Brier 
Creek Hunting & Fishing Club, 
Inc., C.A.Ga., 202 F.2d 36^9,' certio¬ 
rari denied Brier' Creek Hunting & 
Fishing Club, Inc., v. Screven Coun¬ 
ty, 73 S.Ct. 1136, 345 U.S. 994, 97 
L.Ed. 1402. 

6^.10 U.S.—Corrigan v. Buckley, 
App.D.C., 46 S.Ct. 521, 271 U.S. 323, 

, 70 L.Ed. 969. , , , 

Bell V. Hood, D.C.Cal., 71 F.Supp. 
813—Moses Taylor Lodge No. 95 of 
Brotherhood of Railroad Traipmen 
V. Delaware, L. & W.^ R. Co., D.C. 
Pa., 39 F.Supp: 455. ^ 

N.D.—Donaldson v. City of Bismarck, 

3 N.W.2d 808, 71 N.D. 6.92., 

63.15 Tex.-^International Ass'n of 
' Machinists v, Sandsberry, CiV.App., 

" 277 S.W.2d 776, error granted. 
U.S.-;-^Public Utilities Commission of ' 
District of Columbia v. Poliak, App. 


D.C., 72 S.Ct. 813, 343 U.S. 451, 96 
L.Ed. 1068. 

Teague v. Brotherhood of Loco¬ 
motive Firemen and Enginemen, C. 
C.A.Tenn., 127 F.2d 53. 

D.C.—National Federation of Rail¬ 
way Workers v. National Mediation 
Board. 110 P.2d 629, 71 App.D.C. 
266, certiorari denied 60 S.Ct. 976, 
310 U.S. 628, 84 L.Ed. 1399. 
Neb.-^Hanson v. Union Pac. R. Co., 
71 N.W.2d 626, 160 Neb. 669. 

63.20 U.S.—Bell v. Hood, D.C.Cal., 
71 F.Supp. 813. 

63.25 Tex.—International Ass’n of 
Machinists v. Sandsberry, Civ.App., 
277 S.W.2d 776, error granted. 
G-ovemmeut’s thumb on scales 

(1) Such condition is satisfied by 
a showing that private parties have 
been aided in some way by govern¬ 
ment's thumb on the scales. 

Tex.—International Ass'n of Ma¬ 
chinists V. Sandsberry, supra. 

(2) When authority derives in part 
from government’s thumb on the 

I scales, th^ exercise of that power by 
private persons becomes closely 
akin, in some respects, to its exercise 
by government itself for purpose of 
determining whether constitutional 
rights have been violated; this rule 
applied where the Public Utilities 
Commission of the District of Co¬ 
lumbia, pursuant to protest against 
transit radio programs on streetcars 
and busses, ordered investigation and, 
after formal public hearings, dis¬ 
missed investigation on ground that 
public safety, comfort, and conveij- 
ience were not impaired thereby. 

—Public Utilities Commission of 
District of Columbia v, Poliak, App. 
D.C., 72 S.Ct. 813, 343 U.S. 461, 96 
L.Ed. 1068. 

63.30 U.S.—U. S. ex rel. Darcy v. 
Handy, C.A.Pa.,’ 203 F.2d 407, cer¬ 
tiorari denied Maroney v. U. S. ex 
rel. Darcy, 74 S.Ct. 103, 346 U.S. 
865, 98 L.Ed. 375—^Watkins v. Oak- 
lawn Jockey Club, C.A.Ark., 183 F. 
2d 440—^Wilcox v. Horan,' t3.A.Colo., 
178 F.2d 162—Screws v. U. S., C.C. 
A.G^., 140 F.2d 662, reversed on 
other grounds 65 S.Ct. 1031, 326 U. 

S. 91, 89 L.Ed. 1495, 162 X.L.R. 1330 
—Swank v. Patterson, C.C.A.Ariz., 
139 P.2d 146—Snowden v. Hughes, 
C.C.A.Ill., 132 P.2d 476, affirmed 64 
S.Ct. 397, 321 U.S. 1, 88 L.Ed. 497; 
rehearing denied 64 S.Ct. 778, 321 
U.S. 804, 88 L.Ed. 1090—Mason v, 
Httchcock. ■ C.C.A.Mass., io8 P.2d 
134. 


Davis V. Cook, D.C.Ga., 56 F.Supp. 
1004—Moses Taylor' Lodge No. 95 
of Brotherhood of Railroad Train¬ 
men V. Delaware, L. & W. R. Co 
D.C.Pa., 39 F.Supp. 456. 

Cal.—People v. Vaughan, 160 P.2d 
064, 66 Cal.App.2d Supp. 844. 

N.Y.—^Watchtower Bible & Tract Soc. 
V. Metropolitan Life Ins. Co., 69 
N.Y.S.2d 386, 188 Misc. 978, sifirmed 
76 N.Y.S.2d 81, 272 App.Dlv. 10^9, 
reargument denied 75 N.Y.S.2d Set)! 
273 App.Div. 769, appeal denied 76 
N.Y.S.2d 269, 273 App.Div. 807, Ap¬ 
peal denied 78 N.E.2d 349, 297 N.Y. 
805, affirmed 79 N.E.2d 433, 297 N.Y. 
339, 3 A.L.R.2d 1423, certiorari de¬ 
nied 69 S.Ct. 232, 335 U.S. 886, 93 
L.Ed. 425, rehearing denied 69 S. 
Ct. 479, 336 U.S. 912, 93 L.Ed. 446.' 
Or.—U. S. Nat. Bank of Portland v. 
Snodgrass, 276 P.2d 860, 202 Or. 530. 

Wrongs perpetrated by one individu¬ 
al on another 

U.S.—^Brown v. City of Wisner, D.C. 
La., 122 F.Supp. 736. 

Invasion of rights 

(1) The amendment is directed 
only to state action, and invasion of 
individuals’ rights by other individu¬ 
als is not within its purview or pro- ■ 
hibited thereby. 

U.S.—Williams v. Yellow Cab Co. of 
Pittsburgh, Pa., C.A.Pa., 200 F.2d 
302, certiorari denied Dargan v. 
Yellow Cab Co. of Pittsburgh, Pa, 
74 S.Ct. 62, 346 U.S. 840, 98 L.Ed. 
361—Shemaitis v. Reid, C.A.I11., 193 
F.2d 119. 

(2) It is state action of a particu¬ 
lar character that is prohibited by 
due process clause of amendment, and 
not individual invasion of individual 
rights. 

U.S.—Campo v. Niemeyer, C.A.I11., 182 
F.2d 116. 

(3) The amendment does not have 
effect of taking into federal control 
the protection of private rights 
against invasion of Individuals. 

U.S.—^Kilgore v. McKethan, C.AFla, 
205 P.2d ,426, certiorari denied 74 
S.Ct. 311, 346. U.S. 924, 98 L.Ed. 
417. 

Itefusm.! to ISBTie American Zregion 
charter 

The amehdment refers to state ac¬ 
tion and was not violated by Ameri¬ 
can Legion's refusal to issue a char¬ 
ter for establishment of a local post. 
Ala.—Chapman v. American Legion, ' 
14 So.2d 225, 244 Ala. 663, 147 A.L. 
R. 685. 
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private individuals,®?* 35- as such,®®-**® or to the 
wrongs done by individuals not acting for the state 
or under color of state authority.®®*^® 

§ 569(1). General Nature and Scope 

The constitutional guaranty of due process of law is 
Intended to protect the individual against arbitrary ex¬ 
ercise of governmental power and secure to all equal 
protection of the law. It is a matter of substance, not 
of form, and does not guarantee against Judicial error. 

Due process is a generic term,®®*®® the concept of 
which is broad®®*®® and sweeping;®®*®® it may be 


contravened in variptts ways and forms.®®*®® It 
connotes a deprivation of life^ liberty, or property 
that is beyond the lawful power of government®®*'^® 

The requirements of due process have been held 
to extend to every case of the exercise of govern¬ 
mental power,®®*'^® but it has also been held that the 
requirements of the due process clause of the Fifth 
Amendment apply only to judicial proceedings and 
to proceedings of a quasi-Judicial nature.®®*®® '^Due 
process'' has a dual significance, as it pertains to 
procedure and substantive law.®®*®® 


63.35 XJ.S.—Corrigan v. BUckley, 
App.D.C., 46 S.Ct 521, 271 U.S. 323, 
70 L.Ed. 969. 

McShane v. Moldovan, C.A.Mich., 
172 F.2d 1016. 

Ill—^Henrys v. Kaboin, 69 N.E.2d 491, 
395 Ill. 118, 169 A.L.R, 927. 

N.T.—Kemp v. Rubin, 69 N.T.S.2d 
680, 188 Misc. 310, affirmed 76 N.Y. 
S.2d 768, 273 App.Div. 789, motion 
denied 80 N.E.2d 350, 297 N.Y. 955, 
reversed 81 N.E.2d 325, 298 N.Y. 
690. 

Ohio.-—Perkins v. Trustees of Monroe 
Ave. Church of Christ, 70 N.E.2d 
487, 79 Ohio App. 467, appeal dis¬ 
missed 72 N.E.2d 97, 147 Ohio St. 
637, certiorari denied 68 S.Ct. 1069, 
334 U.S. 813, 92 L.Ed. 1744. 

Wrongful private ooiLdtiet 
The amendment erects no shield 
against merely private conduct, how¬ 
ever discriminatory or wrongful. 

U.S.—Shelley v. Kraemer, Mich. & 
Mo., 68 S.Ct. 836, 334 U.S. 1, 92 L. 
Ed. 1161, 3 A.Lr.R.2d, 441. 

Koster v. Turchi, C.A.Pa., 173 F. 
2d 605. 

Norris v. Mayor and City Council 
of Baltimore, D.C*Md^ 78 F.Supp. 
451. 

Private isfrlugexnent of rights 

The guaranty of due process of law 
provided in the Fourteenth Amend¬ 
ment is directed against state action 
and not against private infringement 
of rights. 

U.S.—U. S. V. Sutherland, D.C.Gra., 
37 F.Supp. 344. 

Malicious prosecution and false Im- 
prisonzaeni 

U.S.—^McShane v. ■ Moldovan, C.A. 
Mich., 172 F.2d 1016... 

63.40 U.S.—Wall v. King, C.A.Mass., 
206 F.2d 878, certiorari denied 74 
S.Ct. 275, 346 U.S. 915, 98 L.Ed. 
411. 

63.45 U.S.—U. S. ex rel. Darcy v. 
Handy, D.C.Pa., 97 F.Supp. 930, re¬ 
versed on other grounds, C.A^, 203 
P.2d 407, certiorari denied Maroney 
V. U. S. ex rel. tDarcy, 74 S.Ct. 103, 
346 U.S. 865, 98 L.Ed. 376. 

Pa.—Commonwealth ex rel. Garrison 
V. Burke, 101 A.2d 161, 174 Pa.Su- 


I per. 331, affirmed 106 A.2d 687, 378 
Pa. 344. 

63.50 N.Y.—^Blair v. Du Mond, 108 N. 
Y.S.2d 738, 200 Misc. 1036, appeal 
dismissed 107 N.E.2d 91, 304 N.Y. 
607, affirmed 117 N.Y.S.2d 23, order 
resettled 117 N.Y.^2d 918, 281 App. 
Div. 776, motion granted 120 N.Y. 
S.2d 442, 281 AppJDiv. 929. 

63.55 Wyo.—^Pirie v. Kamps, 229 P. 
2d 927, 929, 68 Wyo. 83, 26 A.L.R.2d 
647. 

Zilmlts of isjnnetiott In industrial dis¬ 
pute 

The scope of the Fourteenth 
Amendment is not confined by the 
notion of a particular state regarding 
the wise limits of an injunction in an 
industrial dispute, whether those lim¬ 
its be defined by statute or by the 
judicial organ of the state. 

Colo.—^Denver Local Union No. 13 of 
International Brotherhood of Team¬ 
sters, Chauffeurs, Stablemen and 
Helpers of America v. Buckingham! 
Transp. Co. of Colorado, 118 P.2d 
1088, 108 Colo. 419. 

63.60 Wyo.—Pirie v. Kamps, 229 P. 
2d 927, 929, 68 Wyo. 83, 26 A.L.R.2d 
647. 

63.65 N.Y.-—Blair v. Du Mond, 108 N. 
Y.S.2d 738, ,200 Misc. 1036, appeal 
dismissed 107 N.E.2d 91, 304 N.Y. 
607, affirmed 117 N.Y.S.2d 23, order 
resettled 117 N.Y.S.2d 918, 281 App. 
Div. 776, motion granted 120 N.Y.S. 
2d 442, 281 App.Div. 929. 
legislation ooUidlag with Tirst and 
Fourteenth Amendments 
The test of legislation which col¬ 
lides with the Fourteenth Amend¬ 
ment, because it also, collides with the 
principles of the First Amendment, is 
much more definite than the test 
when only the Fourteenth is involved, 
and much of the vagueness of the due 
process of law' clause disappears 
when the specific prohibitions of the 
First become its standard. 

U.S.—West Virginia State Board of 
Education v. Barnette, W.Va., 63 
S.Ct. 1178, 319 U.S. 624, 87 L.Ed. 
1628, 147 A.L.B, 674. 

Preparation for penalized acts 
A law penalizing conduct which 
has not happened and may be avoided 
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when law is passed does not deny due 
process of law, although sonde prep¬ 
aration may have been made to per¬ 
form acts penalized. 

U.S.—^Mulford V. Smith, D.C.Ga., 24 
F.Supp. 919, affirmed 59 S.Ct 648, 
307 U.S. 38, 83 L.Ed. 1092. 

63.70 N.T.—Blair v. Du Mond, 108 
N.Y.S.2d 738, 200 Misc. 1036, appeal 
dismissed 107 N.E.2d 91, 304 N.Y. 
607, affirmed 117 N.Y.S.2d 23, order 
resettled 117 N.Y.S.2d 918, 281 App. 
Div. 776, motion granted 120 N.Y.S. 
2d 442, 281 App.Div. 929. 

63.75 Tex.—^Lone Star Gas Co. v. 
Kelly, 165 S.W.2d 446, 140 Tex. 15, 
answer to certified question con¬ 
formed to, Civ. App., 166 S.W.2d 
191. 

Francisco v. Board of Dental Ex¬ 
aminers, Civ.App., 149 S.W.2d 619, 
error refused. 

Who bound see supra 5 568 e. * 

The power to regulate must be so 
exercised as not, in obtaining a per¬ 
missible end, unduly to infringe the 
protected freedom. 

U.S.—Cantwell v. State of Connecti¬ 
cut 60 S.Ct 900, 310 U.S. 296, 84 
L.Ed. 1213, 128 A.L.R. 1352. 

63.80 D.C.—Washington v. Clark, D. 
C., 84 F.Supp. 964, affirmed Wash¬ 
ington V. McGrath, 182 P,2d 375, 86 
U.S.App.D.a 343, affirmed 71 S.Ct 
795, 341 U.S. 923, 95 L.Ed. 1356. 

. Eiuployer-employes relatiousliip as 
between the government and its em¬ 
ployees is not within the application 
of the requirements. 

D.C.—^Washington v. Clark, D.C., 84 
F.Supp. 964, affirmed Washington 
, V. M;cGrath. 182 F.2d 375, 86 U.S. 
App.D.C. 343, affirmed 71 S.Ct 795, 
341 U.S. 923, 95 L.Ed. 1356. 

63.85 Okl.—Skinner v. State ex reL 
Williamson, 115 P.2d 123, 189 Okl. 
235. reversed on other grounds 62 
S.Ct 1110, 316 U.S. 535, 86 L.Ed. 
1655, conformed to 155 P.2d 715, 
195 Okl. 106. 

In re Lutker, Cr., 274 P.2d 786. 

A oonstitutioiial provision for due 
process has a substantive aspect as 
well as a procedural one. 

Wyo.—State v. Langley, 84 P.2d 767, 
53 Wyo. 332. 



§ 569(1) CONSTITUTIONAL LAW 

The due process clause is one of comprehensive 
generality',6 3.90 an(i in reducing it to apply in con¬ 
crete cases there are different ' schools of 
thought.®3.96 So numerous, so varied, and in many 
cases so trifling have been the questions raised as 
to the protection afforded by the guaranty of due 
process of law, that objections founded on it have 
been judicially characterized as ‘^those last resorts 
of desperate cases.^-®^ 

'*Due process^^ consists in the protection of the 
individual against arbitrary action ;®^*5 the due proc- 


16A c.j.s. 

ess clauses of the Fifth arid Fourteenth Amend¬ 
ments are directed at the protection of the in¬ 
dividual,®'^-^® and he is entitled to the immunity as 
much against the state as against the national gov- 
ernment.®4'i5 Broadly speaking, the purpose of the 
guaranty is to prevent governmental encroachment 
against,®® or arbitrary invasion of,®®*® the life, lib¬ 
erty, or property of individuals, through executive, 
legislative, judicial, or administrative authority ;®®-l0 
to prevent any encroachment on an acknowledged 
right of citizenship by the legislatures of ^the 


63.90 U.S.—^Fay v. People of State of 
New York. 67 S.Ct. 16X3, 332 U.S. 
261, 91 L.Ed.- 2043, rehearing denied 
68 S.Ct. 27, 332 U.S. 784, 92 L.Ed. 
367, and Bove v. People of State of 
New York. 68 S.Ct. 28, 332 U.S. 784, 
92 L.Ed. 367, 

63.95 U.S.—^Fay v., People of State 
of New York, 67 S.Ct. 1613, 332 U.S. 
261, 91 L.Ed. 2043, rehearing denied 
68 S.Ct. 27, 332 U.S. 784, 92 L.Ed. 
367, and Bove v. People of State of 
New York, 68 S.Ct 28, 332 U.S. 784, 
92 L.Ed. 367. 

"One is that its content on any 
subject is to bC determined by the 
content of certain relevant other 
Amendments in the Bill of Bights 
which originally imposed restraints 
on only the federal Government but 
which the Fourti^enth Amendment de¬ 
flected again^' the States. The other 
theory is that the clause has an in¬ 
dependent content apart from, and 
in addition to,, any and all other 
Amendments. This meaning is de¬ 
rived from the history, evolution and 
present nature of our institutions and 
is to be spelled out from time to time 
in specific cases by the judiciary." 
U.S.—Fay v. People of State pf New 
York, 67 S.Ct. 1613, 1627, 332 U.S. 
261, 91 L.Ed. 2043, rehearing, denied 
68 S.Ct. 27, 332 U.S. 784', 92 L.Ed. 
367, and Bove v. Pebplfe of State of 
Nre\y Yorkf 68 S.Ct. 28, 332^U.S. 784, 
92 L.Ed. 367. 

64. 'Neb.—^-Corpus Juris S^unduxu 
cited in Lincoln federal Labor Uri- 
ion V. Northwestern I. & M. Co., 
31 .N,W.2d 477, 486, 149 Neb. 507, 
affirmed 69 S.Ct. 251, 260, 335 U.S. 
525', 93 L.Ed. 212,. 6 A.L.R.2d 473. 

Pa.—Qommonwealth v. Philadelphia, 
etc:, Coal, etc., Co., 23 Au 809, 146 
Pa. 283, 286. 

12 C.J. p 1195 note 85. 

64.5 N.J.—^National Dairy Products 
Co. V. Milk Control Bd. of N. X, 
44 A.2d 796, 133 N.XLaw 491. 

64.10 U.S.—Curry v. McCanless, 
Tenn., 69 S-Ct 900, 307 U.S. 357, 83 
L.Ed. 1339, 123 A.L.B. 162. 

64.15 Tenn.—Curry v, McCanless, 
supra. 

65. Cal.—^Hutchinson Co. v. Cough¬ 
lin, 184 P. 436, 42 Cal.App. 664. * 


Mo.—Junkins v. Local Union No. 
6313, Communication Workers of 
America, Congress of Indus. Or¬ 
ganization, 263 S.W.2d 337, trans¬ 
ferred, see 271 S.W.2d 71. 

N.M.—State v. Henry, 26 P.2d 204, 37 
N.M. 536, 90 A.L.R. 805, followed in 
Barry v. Compton, 26 P.2d 359, 37 
N.M. 699. 

Okl.—Ex parte Autry, 60 P.2d 289, 68 
OkLCr. 88. 

Wyo.—Corpus Juris Secundum quoted 
in Pirie v. Kamps, 229 P.2d 927, 
929, 68 Wyo. 83, 26 A.L.R.2d 647. 
12 C.j. p 1195 note 86. ‘ 

Deprivation of life, liberty, or prop- 
,erty generally see infra §§ 574- 
610. 

"Due process of law . . . came 

to be recognized as representing the 
limits which the- constitution places 
upon that exercise by the state of its 
sovereign, power which infringes the. 
traditional, and constitutionally, se¬ 
cured rights and liberties of the in¬ 
dividual." , 

U.S.—Douglas V. City of Jeannette, 
Pa., C.C.A.Pa„ 130 F.2d 652, 667, 
affirmed 63 S.Ct. 877, 319 U,S. 167, 
87 L.Ed.. 1324, rehearing denied 63 
S.Ct. 1170,■ 319 U.S. 782, 87 L.Ed. 
1726. 

"Under our*'constitutional system, 
courts stand against any winds that 
blow as havens of refuge for those 
who might otherwise suffer because 
they are helpless, weak, outnumbered, 
or because they are nonconforming 
victims of prejudice and public ex¬ 
citement." , 

U.S.—Chambers v. State of Florida, 
Fla., 60 S.Ct. 4-72, 479, 309 U.S. 227, 
84 L.Ed. 716. 

The pervasive functiou of the Four¬ 
teenth Amendment is to exact from 
the states observance of basic liber¬ 
ties. • 

U.S.—U. S. ex rel. Darcy v. Handy, p. 
C.Pa., 97 F.Supp. 930, reversed on 
other grounds 203 F.2d 407, certio¬ 
rari denied Maroney v. U. S. ex rel. 
Darcy, 74 S.Ct 103, 346 U.S. 866, 
98 L.Ed. 375. 

Threateued violation by govern. 
mentJal power of established process¬ 
es must appear before due process 
clause of constitution can be invoked. 
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N.Y.—^Dunham v. Ottinger, 154 N.E. 
298, 243 N.Y. 423, error dismissed 
48 S.Ct. 212, 276 U.S. 692, 72 L.Ed. 
721. 

The employment of hostile force 

against persons and property is ex¬ 
clusively a governmental function 
and exercisable even by the govern¬ 
ment only by due process of law. 

Pa.—Carnegie-Illinois Steel Corp. v. 
United Steelworkers of America 
(CIO), 45 A.2d 867, 353 Pa. 420. 

65.5 Kan.—Corpus Juris Secundum 
cited in Betts v. Easley, 169 P.2d 
831, 843, 161 Kan. 469, 166 AL.R. 
342. 

"The provisions of the organic law 
that no perspn shall be deprived of 
life, liberty, or property without due 
process of latv are not Intended to 
hamper the states in the discretion¬ 
ary exercise of any of their appropri¬ 
ate sovereign governmental powers, 
unless substantial private rights are 
arbitrarily invsLded by illegal or pal¬ 
pably unjust, hostile and oppressive 
exactions, burdens, discriminations or 
deprivations." 

Fla:^—State ex rel. Ho sack v. Yocum, 
186 So. 448, 451, 136 Fla. 246, 121 
AL.R. 270—^Dutton Phosphate Co. 
V. Priest, 66 So. 282. 284, 67 Fla 
870, 

"The due process clause of the 
state Constitution . . . and of 

the Fourteenth Arnendment to* the 
Federal Constitution . . . are in¬ 

tended to operate not only to forbid* 
but by judicial proceedings to pre¬ 
vent, any and all arbitrary and op¬ 
pressive governmental activities that 
adversely affect the life, liberty and 
property rights’of any persoii." i 
Fla.—^Heller v. Abess, 184 So. 122, 
123, 134 Fla. 610. 

65.10 Mo.-r-Junkins v. Local Union 
No. 6313, Communication Workers 
of America, Congress of InduSi Or¬ 
ganization, 263 S.W.2d 337, trans¬ 
ferred, see, App., 271 S.W.2d 71. 
"The due process of law provision 
in the Constitution is designed to ex¬ 
clude oppression and arbitrary power 
from every branch of the govern¬ 
ment." 

La.—Dupuy v. Tedora, 15 So.2d 386, 
890, 204 La. 560. 
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states;®to secure, or protect the citizen, or in¬ 
dividual, against arbitrary®®*20 or ■ oppressive®®-25 
action, or from the arbitrary exercise of the powers 


of g'ovemment,®®*®® unrestrained by the established 
principles of private rights and distributive jus¬ 
tice ;®® to protect. property from confiscation by 


65.15 Cal.—^Wissner v. Wissner, 201 
P.2d 837, 89 Cal.App.2d 759, revers¬ 
ed on other grounds 70 S.Ct. 398, 
338 U.S. 655, 94 L.Ed. 424, rehear¬ 
ing denied 70 S.Ct. 619, 339 U.S. 
926, 94 L.Ed. 1348, conformed to 
219 P.2d 553, 97 CaLApp.2d 930. 

65.20 N.J.—^Washington Nat. Ins. Co. 
V. Board of Review of N. J. Unem¬ 
ployment Compensation Commis¬ 
sion, 64 A.2d 443, 1 N.X 545. 

Okl.—^Ex parte Lackey, 279 P.2d 380 
—In re Lutker, 274 P.2d 786. 

Ex parte Autry, 50 P.2d 239, 58 
Okl.Cr. 38. 

‘•Due process is a guarantee only 
against unreasonable and arbitrary 
legislative or' other governmental 
control/* 

U.S.—^Pyeatte v. Board of Regents of 
University of Okl., D.C.Okl., 102iF. 
Supp. 407,* 412, affirmed 72 S.Ct. 
567, 342 U.S. 936, 96 L.Ed. 696. 
State actioa 

N.X—Singer Sewing Mach. Co. v. 
New Jersey Unemployment Com¬ 
pensation Commission, 27 A-2d •889, 
128 N.XLaw 611, affirmed 31 A,2d 
818, 130 NXLaw 173. 

Bnxdeii withoiit advantage as opn- 
fiscatLoa 

Power arbitrarily exerted,' imposing 
a burden’without a compensating ad¬ 
vantage, amounts to confiscation.jand 
violates the due process of law provi¬ 
sion of the Fourteenth Amendment, 
U.S.—Coblentz v. Sparks, D.C.Ohio, 
35 P.Supp. 605. , ‘ 

65.25 Fla.-^Heller v.. Abess, 184 So. 

122, 134 Fla. 610.' ' • ‘ 

NX—Washington Nat. Ins. Co. - v. 
Board ot Review of N J. Unem¬ 
ployment . Compensation , Commis¬ 
sion, 64 A.2d 44^, 1 NX 545. 

Tex.—District Grand Lodge No. 25 
Grand United Order of Odd Fellows 
V. Jones, i60 S.W.2d 915, l38 Tex. 
63y—^Manning v. San Antonio Club, 
63 Tex. 166. ' 

State action. 

NX—Singer Sewing Mach. Co. v. 
New Jersey Unemployment Com¬ 
pensation Comihission, 27 A.2d 889, 
128 NJ.Law 611, affirmed 31 A.2d 
818, 130 NXLaw 173. 

Oppressive exactlosLS 
Fla.—State ex rel, Hosack y. To cum, 
186 So. 448, 136 Fla. 246,121 A.L. 
R 270—Dutton Phosphate Co. v. 
Priest, 65 So. 282, 67 Fla. 370. 

65.30 U.S.—^Duncan v, Missouri, 14 
S.Ct. 570,. 152 U.S. 377,. 38 DEd. 
485. 

U.S.—Corpus Juris SecniLdxim cited 4ii 

La Porte v. Bitker, P.C.Wis., 55 F. 
Supp. 882, 886, affirmed C.C.A, 146 
P.2d*445. 
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Ala.—^Vernon v. State, 18 So. 2d 3 88 , 
245 Ala. 633. 

Ill.—McCowan v. McCowan, 68 N.E. 

2d 338, 324 Ill.App. 520. 

La.—Standard ' Homestead Ass*n v. 
Horvath, 17 So. 2 d 811, 205 La. •52(K 
appeal dismissed Mercedes Realty 
V. Standard Homestead Ass'h, ‘ 65 
S.Ct. 53, 823 US. 666 , 89 L.Ed. 642. 
ND.—State V. Cromwell, 9 NW. 2 d 
914, 72 ND. 665. 

Okl.—Jaffee v. State, 134 P.2d 1027, 
76 Okl.Cr. 95—Wood v. State, 134 
P.2d 1021 , 76 Okl.Cr. 89-rShaw v. 
State, 134 P.2d 999, 76 Okl.Cr. 271, 
rehearing denied 138 P.2d 136, 76 
Okl.Cr. 271. 

Pa.—^Application of Christy, 67 A.2d 
85, 362 Pa. 347, certiorari denied 
Christy y. Conver, 70 S.Ct. 145, 338 

U. S. 869, 94 L.Ed. 633. 

Coal Tp., School Dist. v. Bogdan, 
24 Northumb.Leg.J. 161—^Dallas- 
town Borough v. Chanceford Tp., 
Quar.Sess., 68 York Leg.Rec. 5. 
Wash.—State v. Cater's Motor 
Freight System^ 179‘ P.3d 496, 27 
. y^ash. 2 d 661. 

Wyo.—Ooflpptis Juris Seotutdiim quoted 
in Pirie y, Kamps, 229 P.2d 927, 
929, 68 Wyo. 83. 26 A.LR.2d 647. 
12 C.X p 1195 note 87. 

Primary purpose 

Neb.—^Rein v. Johnson, 30 NW.2d 
' 648, 149' Neb. 67, certiorari denied 
69 S,Ct. 31, 335. U.S. 814, 93 LEd. 
389. 

Bveopy goyerumeutal agency 

Under due process clauses of state 
and federal Constitutions, every per¬ 
son has a right to be protected in his 
personal and prbperty rights against 
the arbitrary and unreasonable exer¬ 
tion of power by every governmental 
agency. 

Ohio.—Clifton Hills Realty Co. v. 
City of Cincinnati, 21 NE.2d 993, 
69 Ohio App. 443. 

66 . U.S.—Twining v. New Jersey; 29 
S.Ct. 14, 211 U.S. 78. 53 L.Ed. 97. 
Alexander Theatre Ticket Office 

V. U. S., G.C.A.NT., 23 F.2d 44, 
followed in McKenna v,. Anderson, 
C.C.ANY., 31 P.2d 1016, certiorari 
denied 49 S.Ct. 482, 279 US. 869, 

■ 73 L.Ed. 1005. 

Refoule v. Ellis, D.C.Ga., 74 ,P. 
Supp. 336. 

Ala.—^Vernon v. State, 18 So,2d 388, 
245 Ala, 633—Stoer v. Ocklawaha 
River Farms Co., 138 So. 270, 223 
Ala. 690. 

James v. State, 181 So. 709, 28 
Ala.App. 225—Woodham v. State, 
178 So. 464, 28 Ala.App. 62—^Kyser 
V. State, 117 So. 157, 22 Ala.App. 
431, certiorari denied 117 So. 169, 
217 Ala. 661. < ■ 
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Conn.—John'X McCarthy Co. v. Al- 
sop, 189 A- 464, 122 Conn. 288. 
Del.—Spoturno v. Woods, 192 A. 689, 
8 W.W.Harr. 378. 

HI.—People V. Belcastro, 190 NE. 
301, 356 Ill. 144, 92 AL.R, 1223— 

R. G. Lydy, Inc., v. City of Chica¬ 
go, 190 NE. 273, 356 Ill. 230. 

Me.—^Le Clair v. White, 104 A. 616, 
117 Me. 335. 

Mass.—Commonwealih v. Gallo, 175 
NE. 718, 275 Mass. 320, 79 A.L.R. 
1389. 

Neb.—^Rein v. Johnson, 30 N.W.2d 548, 
149 Neb. 67, certiorari denied 69 

S. Ct. 31, 335 U.S. 814, 93 L.Ed. 369. 
NX—St. Xohn the Baptist Greek 

Catholic Church of Perth Amboy 
V. Gengor, 189 A. 113, 121 NXEq. 
349. 

NC. —Gunter v. Town of Sanford, 
120 S.E. 41, 186 NC. 452. 

ND. —State v. Cromwell, 9 NW.2d 
914, 72 ND 565. 

Okl.-Jaffee v. State. 134 P. 2 d 1027, 
76 Okl.Cr. 95—Wood v. State, 134 
P.2d 1021, 76 OkLCr. 89—Shaw v. 
Btate. 134 P.2d 999, 76 Okl.Cr. 271, 
rehearing denied 138 P.2d 136, 76 
Pkl.Cr. .271. 

P£—^Dallastown Borbugh v. Chance- 
ford Tp., Quar.Sess., 68 York Leg. 
Rec. 5. 

S.C.—Sandel’ v. State, 104 S.E. 667, 
115 S.C. 168, 13 A.L.R. 1268. 

Wyo.—Corpus Juris Secundum quoted 
in Pirie v. 'Kamps, 229 P.2d 927, 
929, 68 Wyo. 83. 26 AL.R.2d 647. 

12 C.X p ms nole 87, 

“The rights thus established 
. . . must bfe sedulously preserved 

against direct attack or specious im¬ 
pairment.*’ 

Mass.—Attorney General v. Brissen- 
den, 171 NE, 82, 88 . 271 Mass. 172. 

Similar statements 
. Due prpcess of law is intended 
to protect the citizen against arbi¬ 
trary action, and to secure to all per¬ 
sons equal and impartial justice. 
US.- 7 -U. S. V. Yount, D.C.Pa.. 267 
F. 861. 

(2) The due process clause of the 
Fourteenth Amendment ‘ restrains 
state action, whether legislative, 
executive, or judicial, within bounds 
that are consistent with the funda¬ 
mentals of individual liberty and 
private property. 

U.S.—Ownbey v. Morgan, Del., 41 S. 
Ct. 433, 256 U.S. 94. 65 LEd. 837, 
17 A.L.R. 873. 

(3) The purpose of due process 
clause in state cohsititution is to pro¬ 
tect every citizen in his personal and 
property rights against arbitrary ac¬ 
tion of any person or authority. 

HI.—^McCowan v. McCowan, 58 NB.2d 
338, 324 IlLApp. 520. 
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legislative enactments, or from seizure, forfeiture, 
and destruction without a trial and convictioil by the 
ordinary modes of judicial procedure,^*^ and to se¬ 
cure to all persons equal and impartial justice,®^ 
equal protection of the law,®®-® equal rights,® 

(4) The Fourteenth Amendment 
safeguards the fundamental rights of 
person and of property against arbi¬ 
trary and oppressive -state action. 

N.J.—Singer Sewing Mach. Co. v. 

New Jersey Unemployment Com¬ 
pensation Commission, 27 A-2d 889, 

128 N.J.Uaw 611, affirmed 31 A,2d 
818, 130 N.J.Law 173. 

Always axLd everywhere present to 
protect the citizen against arbitrary 
interference with his rights. 

Cal.—Beck v. Ransome-Crummey Co., 

184 P. 431, 42 Cal.App. 674. 

Mere errors of government in stat¬ 
ute are not subject to Judicial review, 
but only its palpably arbitrary exer¬ 
cise, which can be declared void. 

U.S.—Alexander Theatre Ticket Of¬ 
fice V. U. S., C.C.A.N.T., 23 F.2d 
44, followed in McKenna v. Ander¬ 
son, 31 P.2d 1016, certiorari denied 
49 S.Ct. 482, 279 U.S. 869, 73 L.Ed. 

1006. 

67. Ala.—^Davis v. State, 68 Ala^ 58, 

44 Am.R. 128. 

Wyo.—Corpus Juris Secnndum quoted 
in Pirie v, kamps, 229 P,2d 927, 

929, 68 Wyo. 83. 26 A.L.R.2d 647. 

68. U.S.—Chambers v. State of pior- 
ida, 60 S.Ct. 472, 309 U.S. 227, 84 
L.Ed. 716. 

U. S. V. Yount, D.C.Pa., 267 P. 

861. 

N.C.—Corpus Juris Seom^um cited 
Id. Eason v. .Spence, 61 S.E.2d 717, 

721, 232 N.C.. 679—J. O. Plott Co. 

V. H. K. Ferguson Co., 163 S.B. 688, 

202 N.C. 446. 

Okl.—Ex parte. Autry, 60 P.2d 239, 

58 Okl.Cr. 88—^Ex parte Lackey, 279 
P.2d 380—In re Lutker. 274 P.2d 
786. 

Wyo.—Corpus Juris Secundum quoted 

in Pirie v. kamps, 229 P.2d 927, 

929, 68 Wyo. 83, 26 A.L.R.2d 647. 

Underlying principle 
N.T.—Rosenblum v. Rosenblum, 42 N. 

Y.S.2d 626, 181 Misc. 78. 

eSA U.S.—La .Porte y. Bitker, p.C. 

Wis., 56 P.Supp. 882, affirmed, C.C. 

A., 145 P.2d 446. 

“Due process of law is satisfied 
when an opportunity is afforded to 
invoke the equal protection of the law 
by judicial proceedings appropriate 
for the purpose and adequate to se¬ 
cure the end and object sought to be 
obtained.’* 

Minn.^State y. Industrial Tool & Die 
Works, 21 N.W.2d 31, 36, 220 Minn.' 

, 5 9 IrTT-Zalls^ & Josephs Rea,lty Co. v. 

Stuyvesant, Ins., Co. of City of N^w 
, Yprk, 253 N.W. 8. 13, 191,Minn. 60. 

68.10 N.Y.—^Peiple, ’bh Cdnijjlaint of 
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arid the benefit of the general law,®9 due process 
of law being frequently spoken of as including equal 
protection of the laws, which is secured by laws 
operating on all alike.'^® However, due process of 

Okl.—Jaffee v. State, 134 P,2d 1027, 
76 Okl.Cr. 95—Wood v. State, 134 
P.2d 1021, 76 Qkl.Cr. 89—Shaw v. 
State, 134 P.2d 999, 76 Okl.Cr. 271, 
rehearing denied 138 P.2d 136, 76 
Okl.Cr. 271. 

Due process of law and equal pro¬ 
tection of the laws are secured if the 
laws operate on all alike and do not 
subject the individual to an arbi¬ 
trary exercise of the powers of gov¬ 
ernment. 

Pa.—^Application of Christy, 67 A.2d 
86, 362 Pa. 347, certiorari denied 
Christy v. Conver, 70 S.Ct. 145, 338 
U.S. 869, 94 L.Ed. 533. 

Coal Tp., School Dist. v. Bogdan, 
Com.Pl., 24 Northumb.Leg.J. 161—^ 
Dallastown Borough v. Chanceford 
Tp., Quar.Sess., 68 York Leg.Rec. 
6 . 

Wis.—Whipple v. City of South Mil¬ 
waukee, 261 N.W. 236, 218 Wis. 396. 
Wyo.—Corpus Juris Secundum quoted 
iu Pirie v. Kamps, 229 P.2d 927, 
929, 68 Wyo. 83, 26 A.L.R.2d 647. 
“It should mean equality in the de¬ 
termination of the rights of those 
affected.” '' 

N.J.—Grobholz v. Merdel Mortg. Inv. 
Co., 170 A. 816, 817, 116 N.J.Eq. 
411. 

“Equal protection of the law is es¬ 
sential to due process of Iaw guaran¬ 
teed by the constitution.” 

U.S.—Pfeiffer Brewing Co. v. Bowles, 
Em.App., 146 P.2d 1006, 1007. 

Neb.^—Hanson v. Union Pac. R. Co., 
71 N.W.2d 626, 544, 160 Neb. 669. 

The test as to whethey the require¬ 
ments of due process have been met 
is simply whetl;ier the law operates 
equally on all who come within the 
class to be affected, embracing all 
persons who are or may be in like 
situation or circumstances. 

Iowa.—State v. Erickson, 282 N.W. 
728, 226 Iowa 1261. 

General public law 

(1) Due process of law contem¬ 
plates general public law, legally en¬ 
acted afid binding on all members of 
community under all circumstances, 
not partial or private laws affecting 
only rights of private individuals or 
classes of individuals. 

Ill.—Metropolitan Trust Co. v. Jones, 

51 N.E.2d 256, 384 Ill. 248, 149 AL. 
R. 1416. 

(2) “In its most accepted and best 
understood application, due process of 
law simply means a general and pub- 
lid law operating equally on all perr 
sons in like circurhstances. It does 
not mean a partial law operating up¬ 
on the rights of a particular person, 


McDonald v. Simonian, 18 N.Y.S. 
2d 371, 173 Misc. m. 

Bquallty ia determlnatiou of rights 
N.J. —^Hague v. Warren, 69 A.2d 440, 
142 N.J.Eq. 257—Grobholz v. Mer¬ 
del Mortgage Investment Co., 170 
A. 815, 115 N.XBq. 411. 

Bight la places of public acoonuao- 
datioa 

The exercise of the power to deny 
the right of all citizens to the full 
accommodations, facilities, and priv¬ 
ileges of places of public accommoda¬ 
tion and amusement is a restraint on 
a personal right and is circumscribed 
by the same constitutional safe¬ 
guards of due process of law as are 
restraints under penal laws. 

Cal,—Orloff V. Los Angeles Turf 
Club, 227 P.2d 449, 36 Cal.App.2d 
734. 

69. U.S.—Truax v. Corrigan, Ariz., 
42 S.Ct. 124, 267 U.S. 312, 66 L.Ed. 
254, 27 A.L.R 375. 

Ill.—O’Connor v. Rathje, 12 N.E.2d 
878, 368 III, 83—City of Chicago v. 
Clark, 194 N.E. 537, 369 Ill. 374— 
People v. Niesman, 190 N.E, 668, 
356 Ill. 322—City of Chicago v. 
Cohn, 168 N.E. 118, 326 Ill, 372, 65 
A.L.R 196. 

Wyo.—Corpus Juris Seouudum quoted 

in Pirie v. Kamps, 229 P.2d 927, 
929, 68 Wyo. 83, 26 A.L.R.2d 647. 

A general law administered in its 
legal course according to form of pro¬ 
cedure suitable and proper to nature 
of case, conformable to fundamental 
rules of right and affecting all per¬ 
sons alike, is due process of law. 

Ill.—^People ex rel. Herman Arma- 
netti, Inc. v. City of Chicago, 112 
N.E.2d 616, 415 Ill. 165. 

70. U.S.—Duncan v. Missouri, 14 S. 
Ct. 570, 152 U.S. 377, 38 L.Ed. 486. 

Wallace v. Currin, C.C.A.N.C., 95 
P.2d 866, affirmed 69 S.Ct. 379, 306 

U. S. 1, 83 L.Ed. 441. 

Corpus Jliris Secundum cited in 
La Porte v, Bitker, D.C.Wis.,- 66 F. 
Supp, 882, 886, affirmed, C.C.A, 145 
F.2d 445. 

Southern Bell Telephone & Tele¬ 
graph Co. V. Town of Calhoun, D.C. 
S.C., 287 F. 381. 

Ala.—^Vernon v. State, 18 So.2d 388, 
245 Ala. 633—^Barrington v. Bar¬ 
rington, 89 So. 512, 206 Ala, 192^, 17 
A.L.R. 789. 

Ill.—McCowan v. McGowan, 68 N.E. 

2d 338,. 324 Ill.App. 520. 

La.—Standard Homestead Ass’n v. 
Horvath, 17 So.2d 811, 205 La. 620, 
appeal dismissed Metcedes Realty 

V. Standard Homestead Ass’n,‘ 65 
S.Ct. 63, 323 U.S. 666, 89 L.Ed. 542. 
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law does not re^mire absolute equality 

The purpose ftof the due process provisions, as 
they relate to judicial procedure, is to insure funda¬ 
mental fairness®t>-iO The due process provisions 
of a state constituition and of the Fourteenth Amend¬ 
ment have heeti ilield not designed to interfere with 
the public powe:rs of the state ;70.tt5 a legitimate 
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public purpose may always.be served without regard 
to the constitutional limitation of due process.'^®*^^ 

The fact that a rule of law may in certain in¬ 
stances work a hardship does not violate the due 
process of law clause provided it operates without 
discrimination and in like manner against all per¬ 
sons of a class likewise, an act is not to be 


or exhausting itwdf upon his life, 
liberty, or propertw? in a way in which 
the same rights of^all persons in like 
circumstances are not affected. The 
law must embraoce and affect the 
rights of all persons in like circum¬ 
stances equally, ®nd the law must 
be just and reasomble, and not arbi¬ 
trary and capricioics. It is a denial of 
due process of XslW to single out an 
individual of a paorticular class and 
hamper him with the imposition of 
restraint, not ’borme by all members 
of the same class; or community at 
large.*’ 

Okl.—^Pryor y. Wesstern Paving Co., 
184 P. 88, 90, 74 COkl. 308. 

Arbitrary discriimination. between 
persons in simila,r: circumstances is 
a denial of “aue process of law.” 
U.S.—^Wallace v, *0urrin, C.C.A.N.C., 
95 F.2d 856. 

protectioa and due process 
compared 

(1) The conceptss of equal protec¬ 
tion of the laws attid due process are 
not mutually exclmslve, nor are the 
concepts always interchangeable, In 
that equal protectioon of the laws is a 
more explicit safegraard of prohibited 
unfairness than di::je process of law. 
U.S.—^Bolling V. Staarpe, App.D.C,, 74 

S.Ct. 693, 847 UJ.S. 497, 98 L.Ed, 
884. 

(2) Equality of rrlg-ht is fundamen¬ 
tal in both the due process and equal 
p!rotectlon guarantees. 

KJ.—^Jamouneau v.“, Hamer, 109 A,2d 
640, 16 N.J, 500,. certiorari denied 
75 S.Ct. 580, $49 U.S. 904, 99 L.Ed. 
1241. 

(3) While .due process and equal 
protection guarantil&s are not coter¬ 
minous in their srpheres of protec¬ 
tion, equality of rfigrht is fundamen¬ 
tal in both, and eeach forbids class 
legislation arhitrar-ily discriminatory 
against some and ifavoring others in 
like circumstances. 

Ala—^In re Opiniow of the Justices, 
41 So.2d 775. 

N.J.—Be Monaco v«. Renton, 113 A.2d 
782;* 18 N'.J. 352—^Washington Nat. 
Ins. Co. V. BoardI of Review of N. 
J. Unemploymewt Compensation, 
Commission, 64 A. 2d 443, 1 N.J. 
545.' ' 

(4) The due pwocess clause of 
Fourteenth Amend: laenf limits gen¬ 
eral characj:er of resgrulatipp that may, 
be imposed on domduct, even when 
it is applied to every Case in Which 
regrulated conduct occurs, and the 


equal protection clause is limitation 
merely on power of making classifica¬ 
tion in enactment and enforcement 
of regulatory legislation; regulation 
violates due process if it is arbitrary 
and unreasonable, but violates equal 
protection only if group subjected to 
regulation has been arbitrarily select¬ 
ed and defined. 

U.S.—Pyeatte v. Board of Regents 
of University of Okl., D.C.Okl,, 102 
P.Supp. 407, affirmed 72 S.Ct 667, 
342 U.S. 936, 96 L.Ed. 696. 

Fifth Amendment 

(5) The due process clause of the 
Fifth Amendment has been held to 
be broad enough in scope and pur¬ 
pose to include the requirement of 
equal protection of the laws, which 
no state may deny to any person 
under the Fourteenth Amendment. 
U.S.—^U. S. V. Yount, D.C.Pa,, 267 F. 

861. 

U.C.—Hamilton. Nat. Bank of Wash. 
V. District of Columbia, 176 F.2d 
624, 86 US.App.B.C. 109, certiorari 
denied 70 S.Ct. 241, 338 U.S. 891, 94 
L.Ed. 547, and District of Columbia 
V. Bank of Commerce and Sav., 70 
S.Ct. 242, 338 U.S. 891, 94 L.Ed. 548 
—Sims V. Rives, 84 F.2d 871, 66 
App.D.C. 24, certiorari denied 56 
S.Ct. 960, 298 U.S. 682, 80 L.Ed. 
1402. 

(6) At least as applied to a terri¬ 
tory the due process clause of the 
Fifth Amendment implies equal pro¬ 
tection of the laws. 

D.C.—^U. S. ex rel. Legillou v. Davis, 
D.C.Virgin Islauds, 115 P.Supp. 392, 
reversed on other grounds, C.A., 
212 P.2d 681. 

FonrtaetLth AuLesfiment 

(7) Fourteenth Amendment of fed¬ 
eral constitution was intended not 
only to prevent arbitrary deprivation 
of life, liberty, or property, but to 
give equal protection and security 
to all under like circumstances in en¬ 
joyment of their personal £uid civil 
rights, give all persons equal rights 
to pursue their happiness and acquire 
and enjoy property, prevent impedi¬ 
ments to pursuits of any one exqept 
as applied to same pursuits by others 
under like, circumstances, and pro¬ 
hibit laying of greater burdens on one 
than on others in same calling and 
condition. 

Wis.—Whipple v. City of South Mil¬ 
waukee, 261 N.W. 236, 218 Wis. 395. 

(8) The equal protection clause of 
the Fourteenth Amendment to the 
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federal Constitution is closely of kin 
to the due process provision of the 
Fourteenth Amendment, and violation 
of one provision may also involve the 
breach of the other, but the spheres 
of protection are not coterminous. 
N.J.—Camden County v. Pennsauken 
Sewerage Authority, 105 A.2d 505, 
15 N.J. 456. 

70.5 S.C.—Sanders v. Greater Green¬ 
ville Sewer Dist, 44 S,E.2d 185, 211 
S.C. 141. 

Incddeutal effect on Individtzals 

(1> When a state, acting in a 
proper sphere, passes regulations 
which are valid and suitable to at¬ 
tain a desired end, mere fact that 
such legislation or regulatory meas¬ 
ures has incidental effect on a few 
individuals does not make regula¬ 
tion invalid or abridge constitution¬ 
al rights of the individual. 

U.S.—Pyeatte v. Board of Regents of 
University of Okl., D.C.Okl., 102 
P.Supp. 407. affirmed 72 S.Ct. 567, 
342 U.S. 936, 96 L.Ed. 696. 

(2) Incidental effect of action of 
state, in outlawing certain social or¬ 
ganizations within state university, 
on individuals or organization out¬ 
side university is not basis for at¬ 
tacking action on constitutional 
grounds. 

U.S.—Webb V. State University of 
New York, D.C.N.Y., 125 F.Supp. 
910. 

7a.ia N.C,—state v. Hedgebeth, 45 
S.B.2d 563, 228 N.C. 259, certiorari 
dismissed 68 S.Ct. 1185, 334 U.S. 
jS06, 92 L.Ed. 1739. 

70.15 La.—^Kotch v. Board of River 
Port Pilot Com’rs for Port of New 
Orleans, 26 So.2d 527, 209 La 737, 
affirmed 67 S.Ct. 910, 330 U.S. 562. 

' 91 L.Ed. 1093, rehearing denied 67 
S.Ct. 1196, 331 U.S. 864, 91 L.Ed. 
1869. 

70.20 N.Y.—People v. Arlen Service 
Stations, 31 N.E.2d 184, 284 N.Y. 
340, followed in People v. Blue- 
stein, 31 N.E.2d 924, 284 N.Y. 
800—^People v. Perretta, 171 N.E. 
72, 253 N.Y. 305, 84 A.L.R, 636. 

71. U.S.—Poulos V. State of N. H., 
73 S.Ct. 760, 345 U.S. 395. 97 L.Ed. 
1106, 30 A.L.R.2d 987, rehearing 
denied 73 S.Ct 1119, 345 U.S. 978, 
97 L.Ed. 1392—Ownbey v. Morgan, 
Del., 41 S.Ct 433, 438, 266 U.S. 94, 
65 L.Ed. 837, 17 A.L.R. 873. 

Perkins v. Brown, D.C.Ga, 53 F. 
Supp. 176. 
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refused application by the courts as arbitrary and 
capricious and forbidden by the due process clause, 
merely because it is deemed in a particular case to 
work an inequitable result.71.5 "While the due proc¬ 
ess clause has been applied to prevent governmental. 
destruction of existing economic values,it has 
not been, and cannot be, applied to insure values 


or to restore values that have been lost by the 
operation of economic forces.7i-i5 guaranty 

does not protect a citizen against himself or against 
his own agreements.20 

The guaranty is a matter of substance, not of 
form .'^2 It does not guarantee against judicial er¬ 
ror, 73 and it does not provide any guaranty 


Mich.—Sullivan v. Graham, 67 N.W. 
2d 447, 336 Mich. 65—SUrtman v. 
Secretary of State, 15 N.W.2d 471, 
309 Mich. 270, certiorari dismissed 
Surtman v. Dignan, 65 S.Ct. 267, 
323 U.S. 806, 89 L.Ed. 643—Peo¬ 
ple's Wayne County Bank v. Wol¬ 
verine Box Co., 230 N.W.' 170, 250 
Mich. 273. 69 A.L.R. 1024. 

Pa.—^EifCert v. Pennsylvania Central 
Brewing Co., 16 A.2d 723, 726, 141 
Pa.Super. 643. 

FnhUc interest or concern 

A law is not unconstitutional mere¬ 
ly because it results in financial in¬ 
jury to a citizen where it is reason¬ 
ably necessary to preserve important 
public interests, or because it pre¬ 
serves one interest over another, if 
there is a preponderant public con¬ 
cern in the preservation of the one 
over the other. 

U.S.—Porter v. Shibe, C.C.A.C 0 I 0 . &' 
Kan., 158 P.2d 68. 

71.5 ■ U.S.—^Wickard v. Filburn, Ohio, 
63 S.Ct 82, 317 U.S. Ill, 87 L.Ed. 
122 . 

U. S. V. Central Packing Corp., 
B.C.N.Y., 51 E.Supp. 813. 

71.10 U.S.—Market St. Ry, Co. v. 
Railroad Commission of State of 
Cal., 65 S.Ct 770, 324 U.S. 648, 89 
L.Ed. 1171, rehearing denied 66 S. 
Ct. 1020, two cases, 324 U.S. 890, 
89 L.Ed. 1438. 

71.15 U.S.—Market St Ry. Co. v. 1 
Railroad Commission of State of 
Cal., supra. 

71.20 Tex.—District Grand Lodge 
No. 26 Grand United Order of Odd 
Fellows V. Jones, 160 S.W.2d 915, 
138 Tex. 537—Manning v, San An¬ 
tonio Club, 63 Tex. 166. 

72. U.S.*r—Pearson v. McGrew, 'Or., 

60 S.Ct 211, 308 U.S. 313, 84 L. 
Ed. 293—Simon v. Craft, Ala., 21 
S.Ct 836, 182 U.S. 427, 45 L.Ed. 
1165. 

Lane v. NT. L. R. B., C.A.10^ 186 
F.2d 671, certiorari denied Seam- 
prufe, Inc. v. N. L. R. B., 72 S.Ct. 
26, 342 U.S. 813, 96 L-Ed. 614— 
N. L. R. B. V. Townsend, C.A.9, 
185 F.2d 378, certiorari denied 
. Townsend v. N. L. R. B., 71 S.Ct 
621, 341 U.S. 909, 95 L.Ed. 1346—' 
Amrine v. Tines, C.C.A.Kan.,, :131 F. ‘ 
2d 827—North Whittier Heights 
Citrus Ass'n v. National Labor Re-, 
lations Board, C.C.A., 109 F.2d 76 
^ certiorari denied 60 S-Ct 1075, 310 
U.S. 632, 84 L.Ed. 1402, rehearing 


denied 61 S.Ct 54, 311 U.S. 724, 85 
L.Ed. 472. 

N.Y.—^People ex rel. Berger v. War¬ 
den of the Workhouse, 163 N.Y. 
S. 910, 176 Apip.Div. 602. 

Pa.—Alpha Club of West Philadel¬ 
phia V. Pennsylvania Liquor Con¬ 
trol Bd., 68 A.2d 730, 363 Pa. 53— 
Stoner v. Higginson, 176 A 627, 
316 Pa. 481. 

‘Tn determining whether the es¬ 
sential elements exist, the substance 
of matters, and not their mere form, 
is the governing thing."’ 

Pa.—Petition of Kariher, 131 A. 265, 
'270, 284 Pa, 456. 

“Due process is not concerned with 
mere technical formalism: it is the 
substance I that determines whether a 
litigant has been deprived of it.” 
Cal.—Vita-Pharmacals, Inc. v. Board 
of Pharmacy, 243 P.2d 890, 893, 110 
Cal.App.2d 826. 

Reason for rule 

The mere form of the proceeding 
cannot convert the process used in¬ 
to due process of law, if the neces¬ 
sary result is illegally to deprive a 
person of his property without com¬ 
pensation. 

Cal.—Wissner v. Wissner, 201 P.2d 
837, 89 Cal.App.2d 759, reversed on 
other grounds 70 S.Ct. 398, 338 U. 
S. 656, 94 L.Ed. 424, rehearing de¬ 
nied 70 S.Ct. 619, 339 U.S. 926, 94 
L.Ed. 1348, conformed to 219 P.2d. 
553, 97 Cal.App.2d 930. 

Formal objections 
Due process pf law deals with 
ihatters of substance and is not to 
be trivialized by formal objections 
that have no substantial bearing on 
rights of the parties. 

Cal.—Market St. Ry. Co. v.' Railroad 
Commission of State of California, 
66 S.Ct. 770, 324 U.S. 648, 89 L.Ed. 
1171, rehearing denied 65 S.Ct. 
1020, two cases, 324 U.S. 890, 89 
L.Ed. 1438. 

N.Y.—^Traiger v. Sacks, 64 N.Y.S.2d 
917, 185 Misc. 540, affirmed 60 N. 
Y,S.2d 9.26, 184 Misc. 965. 

Formal compliance; procedural regu¬ 
larity 

The solicitude for securing justice 
embodied in the due process clause 
is not satisfied by formal compli¬ 
ance or iherely procedural regular¬ 
ity. 

U.S.—Carter v. People of State of 
Illinois, 6’7 S.Ct. 216, 329' U.S. 173, 
91 L.Ed. 172. 

Ill.—People V. Dugan, 82 N.E.2d 482, 
484, 401 111. 442. 
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Ritualistic verbalism is not a part 
of due process of law. 

U.S.—Meeks v. Kaiser, C.C.A.M 0 
125 P.2d 826. 

73. U.S.—Bell Telephone Co. of 
Pennsylvania v. Pennsylvania Pub¬ 
lic Utility Commission, Pa., 60 S. 
Ct. 411, 309 U.S. 30, 84 L.Ed. 5e3. 

Bottone v. Lindsley, C.A.C 0 I 0 ., 
170 P.2d 705, certiorari denied 69 
S.Ct. 810, 336 U.S. 944. 93 L.Ed. 
1101—Riley v. Worcester County 
Trust Co., C.C.AlMass,, 89 P.2d 69, 
affirmed 58 S.Ct. 185, 302 U.S. 292* 
82 L.Ed. 264. 

Ga.—Gilmore v. Mutual Ben. Life 
Ins. Co., 175 S.E. 681,' 179 Ga. 267 
.—Slicer v. State, 157 S.E. 664, 172 
Ga. 445—^Norman v. State, 156 S. 

E. 203. 171 Ga. 527. 

Ilk—Moore v. Town of Browning, 27 
N.E.2d 533, 373 Ill. 583. 

“Due process of law does not mean 
infallible process of law.” 

U.S.—SChechtman v. Foster, C.A.N. 
Y., 172 P.2d 339, 341, certiorari de¬ 
nied 70 S.Ct. 613i 339 U.S. 924, 94 
L.Ed. 1346. 

McGarty v. Q’Brien, D.CMass., 96 
P.Supp. 704, 707, affirmed, C.A, 188 

F. 2d 151. 

Error in trial of causes 
Ill.—People V. Estep, 97 N.B.2d 823, 
409 Ill. 125, appeal transferred, 
se,e 104 N.E.2d 562, 346 IlLApp. 
132, error conditionally dismissed 
109 N.E.2d 762, 413 Ill. 437, cer¬ 
tiorari denied Estep v., People of 
^tate of Ill., 73 S.Ct 1112, 345 U. 
S. 970, 97 L.Ed. 1387,' rehearing de¬ 
nied 74 S.Ct 15, 346 U.S. 842, 98 
L.Ed. 362—Baumgardner v. Boyer, 
52 N.E.2d 247, 384 Ill. 684. 

Error in judgment after, full hear¬ 
ing does not constitute a denial of 
due process. 

U.S.—Corrigan v. Buckley, App.D.C., 
46 S.Ct 621, 271 U.S. 323, 70 L.Ed. 
969. 

Mere erroneous construction of stat¬ 
utes does not constitute a denial 
of due process. 

U.S.—^Neblett v. Carpenter, Cal., 59 
S.Ct 170, 305 U.S. 297. 83 L.Ed. 
182, certiorari denied 69 S.Ct 61, 
305 U.S. 662, 83 L.Ed. 354,. rehear¬ 
ing denied 59 S.Ct. 356, 305 U.S. 
675, 83 L.Ed. 437. 

Cal.—Melancon v. Superior Court In 
and For Los Angeles County, 268 
P.2dT050, 42 Cal.2d 698. 

State court construing state law 
An error by a state court in con- 
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against tinjust'^3*5 qj- erroneous decisions, 

or assure uniformity of judicial decision,or 
guarantee any particular decision ;74.5 it is not 
a guaranty that every court ruling shall be cor¬ 
rect/^-but it is a guaranty that the fundamental 
principles of justice shall not be violated.74.i5 So, 
the constitutional question of due process of law 
is not involved where the question is the validity 
of the judgment ;74.20 and, since it is the depriva¬ 
tion of due process that is prohibited by the Fifth 
Amendment, and not the opportunity to abuse due 
process,74.25 a court is not at liberty to assume that 
the officers entrusted with the duty of administer¬ 
ing a law will violate their trust or their statutory 
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duty. 74.30 misapprehension by a litigant of the 

steps which its best interests require during a trial 
is not a ground for interference by the court as a 
denial of constitutional rights.7^4.35 
The guaranty constitutes a legal right assertable 
in the courts.75 The right, however, is not an ab¬ 
solute one,76 to be enjoyed or exercised by a per¬ 
son without limitation or reference to the correla¬ 
tive rights of others,77 but is circumscribed by the 
requirements of the public good.78 The want of due 
process of law may arise either from the fact that 
the law attempted to be enforced is void or that the 
forms of law have not been observed ;79 so, the 
Fourteenth Amendment covers the unequal enforce- 


struing* state law is not a denial of 
due process under the federal Consti¬ 
tution. 

U.S.—S. ex rel. Collins v. Claudy, 

D. C.Pa., 106 F.Supp. 367, reversed 
on other grounds 204 F.2d 624. 

73.5 Ill.—People v. Estep, 97 N.E.2d 
823, 409 Ill. 125, appeal transfer¬ 
red, see 104 N.E.2d 562, 346 Ill.App. 
132, error conditionally dismissed 
109 N.E.2d 762, 413 Ill. 437, cer¬ 
tiorari denied Estep v. People of 
State of Ill., 73 S.Ct. 1112, 345 U.S. 
970, 97 L.Ed. 1387, rehearing de¬ 
nied 74 S.Ct, 15, 346 U.S. 842, 98 
L.Ed 362—mini Coach Co. v. Illi¬ 
nois Commerce Commission, 96 N. 

E. 2d 518, 40« Ill. 104—Baumgard¬ 
ner V. Boyer, 62 N,E.2d 247, 384 
Ill. 684. 

73.10 Ill.—People V. Estep, 97 N.E. 
2d 823, 409 Ill. 125, appeal trans¬ 
ferred 104 ]SI\E.2d 562, 346 Ill.App. 
132, error conditionally dismissed 
109 N.E.2d 762, 413 Ill. 437, certio¬ 
rari denied Estep v. People of 
State of Ill., 73 S.Ct. 1112, 345 U.S. 
970, 97 L.Ed. 1387, rehearing de¬ 
nied 74 S.Ct, 16, 346 U.S. 842; 98 
L,.Ed. 362—mini Coach Co. v. Illi¬ 
nois Commerce Commission, 96 N. 
E.2d 618, 408 Ill.. 104—Baumgard¬ 
ner V. Boyer, 62 ]N.E.2d 247, 384 
Ill. 684. 

Overmling decisions; disapproving 
dicta 

(1) Judicial decisions may be over¬ 
ruled and dicta disapproved without 
violating the due process clause. 
Cal.—^In re Los Angeles County Pi¬ 
oneer Soc., 257 P.2d 1, 40 Cal.2d 
862, certiorari denied 74 S.Ct. 139, 
346 U.S. 888, 98 L.Ed. 392. rehear¬ 
ing denied 74 S.Ct. 306, 346 U.S. 
928, 98 L.Ed. 420. 

(2) To avert injustice or hardship, 
state may say that decisions of its 
highest court, although later over¬ 
ruled, are law none the less for in¬ 
termediate transactions. 

tJ.S.—Great Northern Ry. Co. v. Sun¬ 
burst Oil & Ref. Co., Mont.. 53 S. 
Ct. 146, 287 tt.S. 358, 77 L.Ed. 360, 
85 A.L.R. 254. 


Wis.—Libby, McNeill & Libby v. 
Wisconsin Dept, of Taxation, 51 
N.W.2d 796, 260 Wis. 651. 

74. U.S,—Bottone v. Lindsley, C.A. 
Colo., 170 P.2d 705, certiorari de¬ 
nied 69 S.Ct, 810, 336 U.S. 944, 93 
L.Ed. 1101—^Riley v. Worcester 
County Trust Co., C.C.A.Mass., 89 
P.2d 69, affirmed 58 S.Ct, 185, 302 
U.S. 292, 82 L.Ed. 264. 

Mich.—^Auditor General v. Hall, 1 N. 
W.2d 516, 300 Mich. 215, 139 A.L.R. 
1022. 

Operation of precedent 
Federal Constitution does not pre¬ 
vent state, in defining limits of ad¬ 
herence to precedent, from choosing 
between principle of forward opera¬ 
tion of new decision and that of re¬ 
lation backward, regardless of 
whether subject of new decision is 
common law or statute. 

U.S.—Great Northern Ry. Co. v. 
Sunburst Oil & Refining Co., 
Mont., 53 S.Ct. 145, 287 U.S. 358, 
77 L.Ed. 360, 85 A.L.R. 254. 

74.5 Ill.—^Baumgardner v. Boyer, 
62 N.E.2d 247, 384 Ill. 584. 

74.10 R.I.—State v. Rossi, 43 AL.2d 
323, 71 R.I. 284. 

74.15 R.I.—State v. Rossi, supra. 
74.20 Ill.—^People V. Estep, 97 N. 
E.2d 823, 409 Ill, 126, appeal trans¬ 
ferred, see 104 N.E.2d 662, 346 
Ill.App. 132, error conditionally 
dismissed 109 N.E.2d 762, 413 Ill. 
437, certiorari denied Estep v. 
People of State of Ill., 73 S.Ct. 
1112, 345 U.S. 970, 97 L.Ed. 1387, 
rehearing denied 74 S.Ct. 16, 346 
U.S. 842, 98 L.Ed. 362. 

74.25 U.S.—^Marcello v. AJirens, C. 
A. La., 212 P.2d 830, certiorari 
granted Marcello v. Bonds, 75 S.Ct. 
39, 348 U.S. 805; 99 L.Ed. 635. 

74.30 U.S.—Marcello v. Ahrens, C. 
A.La., 212 F.2d 830, certiorar' 
granted Marcello v. Bonds. 76 S. 
Ct. 39, 348 U.S. 805, 99 L.Ed. 636 
74.35 U.S.—Market St, Ry. Co. v. 
Railroad Commission of State of 
California, 65 S.Ct. 770, 324 U.S. 
648, 89 L.Ed. 1171, rehearing de- 
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nied 65 S.Ct. 1020, two cases, 324 

U. S. 890, 89 L.Ed. 1438, 

75. N.M.—State v. Henry, 25 P.2d 
204, 207, 37 N.M. 536, 90 A.L.R. 
805, followed in Barry v. Comp¬ 
ton, 26 P.2d 359, 37 N.M. 599. 
“The guaranty is not merely di¬ 
rectory to the legislature, binding 
its conscience only; a political 
right. It constitutes a legal right, 
assertable in the courts, and to be 
protected and preserved unless the 
contrary right asserted is superior,” 
N.M.—^State v. Henry, supra. 

76. U.S.—^Brown v. Warner Holding 
Co., D.C.Minn., 60 F.Supp. 693. 

Cal.—Ex parte Moffett, 64 P.2d 
1190, 19 Cal.App.2d 7. 

Fla.—Stengel v. Crandon, 23 So.2d 
835, 156 Fla. 692, 161 A.L.R. 1228. 
Wash.—Shively v. Garage Employ¬ 
ees Local Union No. 44, 108 P.2d 
354, 6 Wash.2d 560. 

77. Mo.—^Hughes v, Kansas City Mo¬ 
tion Picture Machine Operators, 
Local No. 170, 221 S.W. 95, 282 
Mo. 304, certiorari denied Kansas 
City Motion Picture Machine Op¬ 
erators, Local No. 170, v. Hughes, 
41 S.Ct. 7, 254 U.S. 632, 65 L.Ed. 
448, error dismissed 42 S.Ct. 184, 
257 U.S. 621, 66 L.Ed. 401. 

Wash.—Shively v. Garage Employ¬ 
ees Local Union No. 44, 108 P.2d 
354, 6 Wash.2d 560. 

78. Cal.—Ex parte Moffett, 64 P.2d 
1190, 19 Cal.App. 7. 

78, Okl.—Corpus Juris SecxuLdum 
quoted In Cook v. Parkinson, 131 
P.2d 82, 84, 191 Okl. 529. 

Tex,—Crosby ton-Southplains R. Co. 

V. State R. Commn., Civ.App., 169 
S.W. 1038. 

Frocedoral or substantive dne proc¬ 
ess 

In order that requirements of due 
process of law be satisfied, litigant 
must be afforded procedural due 
process as well as substantive due 
process. 

Ky.—^Kentucky Alcoholic Beverage 
Control Bd. v. Jacobs, 269 S.W.2d 
189. 
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merit of valid laws as well as any enforcement of 
invalid laws.'^^.S 

Question of fact or law* Except for cases in¬ 
volving purely procedural due process,'^9.10 the want 
of due process of law is not a question of fact,'^9.15 
but is a legal or, more accurately, a philosophical, 
concept as to the extent to which the state, in the 
exercise of its sovereign power, should be permitted 
to deprive individuals within its jurisdiction of their 
lives, liberty, or property.'^9 .20 its application to 
the facts of a particular case is purely a matter of 
judgment'^9.25 and, therefore, is solely a matter of 

law. *^9.30 

With respect to due process, mere legislative fiat 
may not take the place of fact in the determination 
of issues involving life, liberty, and propertyJ9.35 

Judicial expressions of policy* The expressions 
of policy by the supreme court, in exerting its super¬ 
visory power over federal proceedings so as to re¬ 


flect its notions of good policy, are not necessarily 
embodied in the concept of due process.'^9.40 

Surprise is not necessarily want of due proc¬ 
ess.*^9.45 

Pragmatic test* The due process clause does not 
forbid a pragmatic test of matters which even the 
most expert could not know in advance.*^9.50 

The repeal of a statute may violate the due proc¬ 
ess clause of the state and federal Constitutions.'^9.55 

War* The existence of a state of war of itself 
cannot, and must not be allowed to, be made the 
basis of denying due process of law.'^9.60 Small 
profits on war contracts are not violative of due 

process.'^9.66 

§ 569(2). - Rights Protected 

The guaranty has been held to extend to rights in 
the broadest sense, although according to other author¬ 
ity, private, personal, or substantial rights are protected. 


79.5 XT.S.—East Coast Lumber Ter¬ 
minal V. Town of Babylon, C.A. 
N.T., 174 F.2d 106, 8 A.L.R.2d 

1219—Oney v. Oklahoma City, 
C.C.A.Okl., 120 F.2d 861. 
Procedural and substantive rlgrhts 
It was at one time thought that 
the due process clause of the Four¬ 
teenth Amendment applied only to 
procedural rights; gradually, how¬ 
ever, the scope of the phrase was 
broadened by judicial construction 
and substantive rights were recog¬ 
nized to be embraced within Its pro¬ 
tection. 

Pa.—^Douglas v. City of Jeannette, 
Pa., C.C.A.Pa., 130 F.2d 652, affirm¬ 
ed 63 S.Ct. 877, 319 U.S. 157, 87 
L.Ed. 1324, rehearing denied 63 S. 
Ct. 1170, 319 U.S. 782, 87 L.Ed. 

1726. 

79.10 U.S.—^Douglas v. City of 

Jeannette, Pa., C.C.A.Pa., 130 F. 
2d 652, affirmed 63 S.Ct. 877, 319 
U.S. 167, 87 L.Ed. 1324, rehearing 
denied 63 S.Ct. 1170, 319 U.S. 782, 
87 L.Ed. 1726. 

79.15 U.S.—^Douglas V. City of 

Jeannette, Pa., supra. 

79.20 U.S.—^Douglas v. City of Jean¬ 
nette, Pa., supra. 

79.25 U.S.—^Douglas v. City of 

Jeannette, Pa,, supra. 

79.30 U.S.—^Douglas v. City of 

Jeannette, Pa., supra. 

70.35 N.Y.—^People ex rel. Schu¬ 
bert V. Pinder, 9 N'.Y.S.2d 311, 170 
Misc. 345. 

70.40 U.S.—^Fay v. People of State 
of New York, 67 S.Ct. 1613, 332 
U.S.‘261, 91 L.Ed. 2043, rehearing 
denied 68 S.Ct. 27, 332 U.S. 784, 
92 li.Ed. 367, and Bove v. People 
of State of N. Y., 68 S.Ct. 28, 332 
U.S, 784, 92 L.Ed. 367. 


79.45 U.S.—Market St. Ry. Co. v. 
Railroad Commission of State of 
Cal., 66 S.Ct. 770, 324 U.S. 648, 
89 L.Ed. 1171, rehearing denied 
65 S.Ct. 1020, two cases, 324 U.S. 
890, 89 L.Ed. 1438. 

79.50 U.S.—Market St. Ry. Co. v. 
j Railroad Commission of State of 
I Cal., supra. 

79.55 Ohio.—Clifton Hills Realty 
Co. V. City of Cincinnati, 21 N.E. 
2d 993, 60 OhioApp. 443. 

79.60 U.S.—^Hammond v. Sauier, D. 

C. Wash., 61 F.Supp. 227. 

“The defendant cannot be denied 
the protection of the guaranty of 
due process because of the war or 
danger to national security but only 
upon a valid declaration of martial 
law,” 

U.S.—^U. S. V. Masaaki Kuwabara, 

D. C.Cal., 66 F.Supp. 716, 719. 

War power of congress 

(1) The war power of congress 
is limited by the concept of sub¬ 
stantive due process. 

U.S.—Galvan v. Press, Cal., 74 S. 
Ct. 737, 347 U.S, 622, 98 L.Ed. 911, 
rehearing denied 76 S.Ct. 17, 348 i 
U.S. 852, 99 L.Ed. - 

(2) Although the congressional 
war power is subject to the Fifth 
Amendment, if the act is an appro¬ 
priate means to a permitted end, 
there is little scope for the opera¬ 
tion of the due process clause. 

U.S.—Henderson v. Kimmel, D.C. 

Kan., 47 F.Supp. 635. 

N.Y.—^Alexewicz v. General Aniline 
& Film Corp., 43 N.Y.S.2d 713, 181 
Misc. 181. 

(3) The mere existence of a state 
of war cannot suspend or change 
the operation, on the power o:f con¬ 
gress, of the guaranties And limita¬ 
tions of the Fifth Amendment. 
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U.S.—United States v. L. Cohen 
Grocery Co., Mo., 41 S.Ct. 298, 255 
U.S. 81, 65 L.Ed. 616, 14 A.L.R. 
1046. 

Cal.—^Wissner v. Wissner, 201 P.2d 
837, 89 Cal.App.2d 759, reversed 
on other grounds 70 S.Ct. 398, 338 
U.S. 655, 94 L.Ed. 424, rehearing 
denied 70 S.Ct. 619, 339 U.S. 926, 
94 L.Ed. 1348, conformed to 219 
P.2d 653, 97 Cal.App.2d 930. 

(4) “While the war power [of 
Congress] is subject to the limita¬ 
tions of the Fifth Amendment, the 
courts must guard ^.gainst impair¬ 
ing its essential attributes or en¬ 
dangering the ability of the nation 
to maintain its defense and secu¬ 
rity and its status as a free and in¬ 
dependent state.” 

U.S.—Porter v.. Shibe, C.C.A.C 0 I 0 . 
&Kan., 168 F.2d 68, 72. 

(5) While the Fifth Amendment 
is for the protection of the citizen, 
it does not work a destruction of 
the general war-declaring and war¬ 
making provisions of the constitu¬ 
tion. 

U.S.—Brown v. Wyatt Food Stores, 
U.C.Tex., 49 F.Supp. 538. 

(6) Rationing being essential to 
the proper prosecution of the war, 
congress, under its constitutional 
war powers, may authorize the pres¬ 
ident to allocate vital materials, 
etc., and to delegate his powers to 
governmental agencies, and such 
legislation does not violate the due 
process clause, even though the cit¬ 
izen may suffer some inconvenience, 
or pecuniary loss. 

U.S.—Perkins v. Brown, U.C.Ga, 63 
F.Supp. 176. 

79.65 U.S.—U. S. V. Ring Const 

Corp., D.C.Minn., 96 F.Supp. 762. 
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Natural civN and political rights are within its protection, 
as well as rights peculiarly within the province of the 
Judicial branch of government. 

Due process can be involved only when there are 
existing rights to be defendedonly if a state 
deprives any person, or denies him enforcement, of 
a right guaranteed by the due process clause of the 
Fourteenth Amendment can its protection be in¬ 
voked.*^ 

The protection of the guaranty of due process* of 
law has been held to extend to rights in the broad¬ 
est sense of the term;79-74 but it has also been held 
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that the rights protected are private*^®*or person- 
al79.78 rights. The rights so protected are not fixed 
as of any one time.'^^-^o The^ laws of a state come 
under the prohibition of the Fourteenth Amende 
ment only when they infringe fundamental 
rights and the Fifth Amendment is not a guar¬ 
anty of untrammeled freedom of action and of con- 
tract^S-^^ While the guaranty confers no new 
rights on the citizen, but only secures those recog¬ 
nized as belonging to him when it was incorporated 
in the constitution,^® yet the Fourteenth Amendment 
applies to any taking of property after its adoption, 


79.70 Neb.—State v. Cooley^ 56 N. 
W.2d 129, 166 Neb. 330—Propst v. 
Board of Educational Lands and 
Funds, 65 N.W.2d 653, 156 Neb. 
226. 

79.72 U.S.—Rice v. Sioux City 
Memorial Park Cemetery, Iowa, 
76 S.Ct. 614, 349 U.S. 70. 99 L.Ed. 


79.74 Cal.—Wissner v. Wissner, 201 
P.2d 837, 89 Cal.App.2d 759. re¬ 
versed on other grounds 70 S.Ct. 
398, 338 U.S. 655, 94 L.Ed. 424, re¬ 
hearing denied 70 S.Ct. 619, 339 
U.S. 926, 94 L.Ed. 1348, conformed 
to 219 P.2d 663, 97 Cal.App.2d 

930. 

All ohaaracter of rights 

Constitutional provision that no 
person shall be deprived of life, lib¬ 
erty, or property without due proc¬ 
ess of law is broad enough to em¬ 
brace all character of rights, re¬ 
gardless of whether they may tech¬ 
nically be called property rights. 
W.Va.—Harloe v. Harloe, 38 S.E.2d 
362, 129 W.Va. 1. 

Eanitable relief 

Under constitutional guarantees 
of due process of law, it can hard¬ 
ly be supposed that the grant or 
denial of eauitable relief may rest 
on fancy or favor. 

N.J.—Hague v. Warren, 59 A.2d 440, 
142 N.J.Ea. 257. 

ZMndaiueiital. right 

In determining whether denial of 
certain right is denial of due proc¬ 
ess, crucial question is whether per¬ 
sons formulating and insisting on 
people’s rights when meaning of due 
process was in formative state and 
before its incorporation in Ameri¬ 
can constitutional law believed that 
such right was so fundamental that 
there could be no due process with¬ 
out it. 

Md.—Slansky v. State, 63 A.2d 599, 
199 Md. 94. 

The duty to use due care not to 

harm person or property of another 
is of common-law origin, and it is 
a right of property or a right of 
life and liberty safeguarded by due 
process, unless constitutional pro¬ 
visions yield to some power recog¬ 


nized to be superior with respect 
to the situation. 

Ala.—^Pickett v. Matthews, 192 So. 
261, 238 Ala. 542. 

79.76 Mass.—^Morrissey v. State 
Ballot Law Commission, 43 N.E.2d 
385, 312 Mass. 121. 

Bissolutlou of Tederal Some Boau 
Bank 

In view of fact that Federal 
Home Loan Bank is a federal in¬ 
strumentality organized to carry 
out public policy and having func¬ 
tions wholly governmental in char¬ 
acter, neither the bank nor its as¬ 
sociation members, although the 
latter are nominally stockholders, 
acquire, under provisions of Feder¬ 
al Home Loan Bank Act, any legal¬ 
ly protected private rights which 
would enable them to invoke the 
due process clause on dissolution or 
liquidation of bank by bank board. 
U.S.—Fahey v. O’Melveny & Myers, 
C.A,Cal., 200 F.2d 420. 

79.78 U.S,—Shelley v. Kraemer, 
Mich. & Mo., 68 S.Ct. 836, 334 U.S. 
1, 92 L.Ed. 1161, 3 A.L.R.2d 441. 

City of Birmingham v. Monk, 
C.A.Ala., 185 F.2d 859, certiorari 
denied 71 S.Ct. 1001, 341 U.S. 940, 
95 L,Ed. 1367. 

"The rights created by the first 
section of the Fourth Amendment 
are, by its terms, guaranteed to the 
individual. The rights established 
are personal rights." 

U.S.—Shelley v, , Kraemer, Mich. & , 
Mo., 68 S.Ct. 836, 846, 334 U.S. 
1, 92 L,Ed. 1161, 3 A.L.R.2d ifl. 

City of Birmingham v, Monk, 
C.A.Ala, 185 F.2d 859, 861, certio¬ 
rari denied 71 S.Ct. 1001, 341 U.S., 
940, 95 L,Ed. 1367. 

79.80 U.S.—^Wolf V, People of the 
State of Colo., 69 S.Ct. 1369, 1361, 
238 U.S, 25, 93 L.Ed. 1782. 

"Basic rights do not become petri¬ 
fied as of any one time. . . . 

Representing as it does a living 
principle, due process is not confin¬ 
ed within a permanent catalogue of 
what may at a given time be deemed 
the limits or the essentials of fun¬ 
damental rights. To rely on a tidy 
formula for the easy determination 
1 of what is a fundamental right 
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. . . belittles the scale of the 
conception of due process." 

U.S.—Wolf V. People of the State 
of Colo., supra, 

79.82 U.S.—American Land Co. v. 

Zeiss, Cal., 31 S.Ct. 200, 219 U.S. 
47, 55 L.Ed. 82. 

N.J.—^Application of Prudential Ins. 
Co. of America, 28 A.2d 120, 132 
N.J.Eq. 17G. 

Necessary implication of right 

The due process of law clause of 
Fourteenth Amendment, although 
prohibitory in langruage, contains a 
necessary implication of a positive 
immunity or right as against state 
action depriving a person of such 
fundamental rights without due 
process of law. 

U.S.—Culp V. U. S., aC.A.Ark., 131 
F.2d 93. 

79.84 U.S.—Brown v. Warner Hold¬ 
ing Co., D.C.Minn., 60 F.Supp. 593. 
Liberty to contract see infra § 575. 

80. U.S.—Gobitis v. Minersville 
School DisL, D.CPa., 21 F.Supp, 
581. 

Ala.—^Huntsville Bank & Trust Co.' 
v. Thompson, 103 So. 477, 212 Ala. 
611. 

N.D.—^Neer v. State Live Stock San¬ 
itary Board, 168 N.W. 601, 40 N. 
U. 340, 

12 C.jr. p 1195 note 89. 

Common.Iaw rights preserved 
U.S.—Screven County v. Brier Creek 
Hunting & Pishing Club, Inc., C. 
A.Ga., 202 P.2d 369, certiorari de¬ 
nied 73 S.Ct. 1136, 346 U.S. 994, 
97 L.Ed. 1402. 

Fourteenth Amendment 

(1) Rule stated in text applies to 
Fourteenth Amendment. 

U.S.—Mobile & Ohio Railroad Co. v. 
Tennessee, 14 S.Ct. 968, 153 S.E. 
486, 38 L.Ed. 793. 

Pa.—Commonwealth v. Turner, 68 
A.2d 61, 358 Pa. 350, reversed on 
other grounds 69 S.Ct. 1352, 1357, 
338 U.S. 62, 93 L.Ed. 1810, mandate 
conformed to 67 A.2d 441. 

(2) Right to enjoyment of life, 
liberty, and property does not find 
its source in Section 1 of the Four¬ 
teenth Amendment, which is not de¬ 
signed to create' or vest rights of 
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although under a statute in force before such 
time.si Federal regulation of future action based 
on rights previously acquired by the person regu¬ 
lated is not prohibited by the constitution as 
long as the constitution authorizes the subsequently 
enacted legislation, the fact that its provisions limit 
or interfere with previously acquired rights does 
not condemn it.^^*i® 

The constitutional guaranty of due process of law 
has no application if the deprivation of life, liberty, 
or property is not involved. It relates especially 
to that class of rights the protection of which is 
peculiarly within the province of the judicial branch 

of the government. 

To hold that personal rights are not entitled to the 
protection pf the courts would be to deny the rights 
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of due process ;83.5 likewise, to permit the legisla¬ 
ture to destroy vested rights of action would be in 
violation of due process clauses.S3.io Natural civil 
and political rights are within the constitutional pro¬ 
tection,^ 4 but it is the essential, and not whimsical, 
rights that are so protected the guaranty is 
designed for the protection of substantial righls.^^.s 

The moral aspect of a right claimed may be 
considered in determining whether it is protected 
by the guaranty. ^ 6 Rights which are contrary to 
the equity and justice of the case are not protected 
by due process against the enactment of a curative 

statute. 3 6.5 

Privileges and immunities; concessions. The 
right to due process of law is a privilege and an 
immunity secured and protected by the constitution 


that nature but was Intended to 
safeguard and protect individual 
against deprivation of such rights 
under color of state authority with¬ 
out due process. 

U.S.—Apodaca v. IT. S., C.A.N.M.. 
188 F.2d 932—Screws v. U. S., C.C. 
A.Ga., 140 F.2d 662, reversed on 
other grounds 65 S.Ct. 1031, 325 U. 

S. 91, 89 L.Ed, 1495, 162 
1330. 

Zlew causes of action not created 

Constitutional provision requiring 
courts to be open for administration' 
of right and justice by due course 
of ilaw does not create new causes 
of action, though it does not prohib¬ 
it creation of new causes of action 
by due course of law. 

Fla;—^Kirkpatrick v. Parker, 187 So. 

620, 136 Fla. 689, 121 A.L,.R. 1481. 
81. U.S.—^Kaukauna Water-Power Co. 
V. Green Bay & M. Canal Co., Wis., 
12 S.Ct. 173, 142 U.S. 264, 35 L.Ed. 
1004. 

81,5 U.S.—^Fleming v. Rhodes, Tex., 
67 S.Ct. 1140, 331 U.S. 100, 91 L. 
Ed. 1368. 

Warner Holding Co. v. U. S., 
C-A-Minn., 204 F.2d 156. 

. U. S. V. Earl Holding Co., D.C. 
Minn,, 88 F.Supp. 1000. 

Iowa.—Kemp v. Day & Zimmerman, 
33 N.W.2d *569, 239 Iowa 829. 
Mass.—^Dunlap v. Navarro, 96 N.E. 
2d 397, 326 Mass. 700. 

81.10 U.S.—^Fleming . v, Rhodes, 
Tex:, 67 S.Ct. 1140i 331 U.S. 100, 
91 L.Ed. 1368. 

Warner Holding Co. v. U. S., 
C.A.Minn., 204 F.2d 166. 

U. S. V. Earl Holding Co., D.C. 
Minn., 88 F.Supp. 1000. 

Iowa.—^Kemp V. Day & Zimmerman, 
33 N.W.2d 669, 239 Iowa 829. . 

Mass.—Dunlap v. Navarro, 96 N.E. 

2d 397, 326 Mass. 700. 

. The rights acquired by judgment 
have no different standing. 

U 8.—Fleming v. Rhodes, Tex., 67 


S.Ct. 1140, 331 U.S. 100, 91 L.Ed. 
1368. 

Iowa.—^Kemp v. Day & Zimmerman, 
33 N.W.2d 669, 239 Iowa 829. 

82. U.S.—Snowden v. Hughes, C.C. 

A.I11., 132 F.2d 476, affirmed 64 
S.Ct. 397, 321 U.S. 1, 88 L.Ed. 497, 
rehearing denied 64 S.Ct. 778, 321 
U.S. 804, 88 L.Ed. 1090—U. S. 

Industrial Alcohol Co. v. Blair, 
D.C;Pa., 6 F.2d 658. 

83. Okl.—Wagoner Gas Co. v. State, 
23 P.2d 6^5, 164 Okl. 159. 

12 C.J. p 1196 note 98. 

What. constitutes judicial act 
Whenever an act determines ques¬ 
tion of right or obligation, or of 
property, as foundation on which it 
proceeds, such an act is to that 
extent judicial, and rule of due 
process applies. 

Ala.—^Byars v. Town of Boaz, 155 
So. 383, 229 Ala 22. 

83.5 U.S.—Talton v. Behncke, D.C. 
Ill., 106 F.Supp. 157, reversed on 
other grounds 199 F,2d 471. 

Nature of fights protected generally 
see supra § 199. 

Private right created by act of con¬ 
gress 

The Fifth Amendment does not 
protect vested interest in a private 
; right created by Act of congress 
where it is determined by a suc¬ 
ceeding congress that there is a 
great public interest to be served, 
and correction of evils, inequities, 
and injustices to be reached by its 
immediate revocation, in such case 
congress rnay void future enforce¬ 
ment of the right as of the day of 
its enactment. 

U.S.—Bateman v., Ford Motor Co., 
D.C.Mich., 76 F.Supp. 178, affirm¬ 
ed, C.A., Fisch V. General Motors 
Corp., 169 F.2d 266, certiorari de¬ 
nied 69 S.Ct. 405, 335 U.S. 902, 
93 L.Ed. 436, and Bateman v. 
Ford Motor Co., 69 S.Ct. 406, 335 
U.S. 902, 93 L.Ed. 436. 1 
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83.10 S.C.—^U. S. Rubber Co. v, Mc¬ 
Manus, 45 S.E.2d 335, 211 S.C. 342. 
Vested rights generally see supra 
§§ 215-273. 

84. N.Y.—^People v. McClean, 3 N. 

T. S.2d 314, 167 Misc. 40. 

85. N.Y.—People v. McClean, supra. 

85.5 U.S.—Federal Communications 

Commission v. WJR, The Good¬ 
will Station, App.D.C., 69 S.Ct. 
1097, 337 U.S. 265, 93 L.Ed. 1353 
—^National Labor . Relations 

Board v. Mackay Radio & Tele¬ 
graph Co., 58 S.Ct. 904, 304 U.S. 
333, 82 L.Ed. 1381. 

Taylor v. Brown, Em.App., 137 
F.2d 664, certiorari denied 64 S. 
Ct. 194, 320 U.S. 787, 88 L.Ed. 
473. 

Weinstein v. Bowles,. D.C.Mass., 
62 F.Supp. 455. 

“Due process ... is not 
concerned with technicalities, but 
with prejudicial infringement of 
substantial rights." 

U.S.-—^North Whittier Heights Cit¬ 
rus Ass'n V. N.L.R.B., C.C.A.9, 109 
F.2d 76, 83, certiorari denied 60 S. 
Ct. 1075, 310 U.S. 632, 84 L.Ed. 
1402, rehearing denied 61 S.Ct. 54, 
311 U.S. 724, 85 L.Ed. 472. 

Mere afterthoughts 
Due process of law is not con¬ 
cerned with mere afterthoughts. 
US.—Helis V. Ward, La., 60 S.Ct 
283, 308 U.S. 365, 84 L.Ed. 327, re¬ 
hearing denied' 60 S.Ct 386, 308 

U. S. 640, 84 L.Ed. 631. 

86. Fla.—Board of Com'rs of Ever¬ 
glades Drainage Dist. v, Forbes 
Pioneer Boat Line, 86 So. 199, 80 
Fla. 252, reversed on other grounds 
Forbes Pioneer Boat Line v. 
Board of Com'rs of Everglades 
Drainage Dist, 42 S.Ct 326, 258 
U.S. 338, 66 L.Ed. 647. 

86.5 U.S.—Goddard v. Frazier, C.C. 
A.Okl., 156 F.2d 938, certiorari de¬ 
nied 67 S.Ct 124, 329 U.S. 765, 91 
L.Ed. 659. 
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CONSTITUTIONAL LAW !§§ 569(2)-569(3) 


of the United States.S6.iO x^e immunity of an in¬ 
habitant of the United States from a deprivation 
of life, liberty, or property by state action not 
amounting to due process of law is an immunity 
secured and protected by the due process clause 
of the Fourteenth Amendment.S6.i6 Jt is only to the 
extent that liberty and justice would be sacrificed 
without such inclusion that the Fourteenth Amend¬ 
ment can be said to have absorbed the provisions 
of the Bill of Rights as to privileges and immuni- 
ties.S7 That amendment cannot be invoked as a 
mantle of protection under which a wrongdoer can 
plead immunity from the judicial processes of the 

courts.S7.5 

The due process clauses of the state and federal 
Constitutions have no reference to mere conces¬ 
sions or privileges which may be bestowed or with¬ 
held by the state at will.67.io 

Freedom from competition. Neither the federal 
nor a state constitution grants a person any right to 
be free from competition.67.i5 

86.10 U.S.—U. S. V, Sutherland, D. 

C.Ga., 37 F.Supp. 344. 

The nse of streets and public 

places is a privilege, immunity, 
right, and liberty of citizens with¬ 
in protection of the Fourteenth 
Amendment 

XT.S.—^Hague v. Committee for In¬ 
dustrial Organization, N.J., 59 S. 

Ct 954, 307 U.S. 496, 83 L.Ed, 1423. 

86.15 U.S.—Culp V. 

Ark., 131 F.2d 93. 

87. U.S.—Palko v. State of Connec¬ 
ticut, Conn., 68 S.Ct 149, 302 U.S. 

319, 82 L.Ed. 288. 

87.5 Wash.—Shively v. Garage Em¬ 
ployees Local Union No. 44, 108 P. 

2d 354, 6 Wash.2d 560, 

87.10 Ga.—Solesbee v. Balkcom, 52 
S.E.2d 433, 205 Ga. 122, affirmed 
70 S.Ct 457, 339 U.S. 9, 94 L.Ed. 

604, rehearing denied 70 S.Ct 618, 

339 U.S. 926, 94 L.Ed. 1348. 

87.15 N.D.—^Ferch v. Housing Au¬ 
thority of Cass County, 59 N.W.2d 
849. 

Economic injury 

Due process clause does not guar¬ 
antee freedom from economic in¬ 
jury which may result from compe¬ 
tition. 

N*.T.—^Application of Dairymen’s 
League Co-op. Ass’n, 121 N.T.S.2d 
857, 282 App.Div. 69, appeal dis¬ 
missed, Dairymen’s League Co-op. 

Ass’n V, Du Mond. 116 N.E.2d 825, 

306 N.T. 695. 

87.50 U.S.—Santiago v. People of 
Puerto Rico, C.CA.Puerto Rico, 

154 F.2d 811. 

88. Fla.—^Adams v. American Agri¬ 
cultural Chemical Co., 82 So. 860, 

78 Fla, 362—^Davis v. Florida Pow- 


§ 569(3). -Essential Requisites and Suf¬ 

ficiency 

Due process is secured by law operating on all alike 
and not subjecting the Individual to the arbitrary exercise 
of governmental powers. What constitutes due process 
in a given situation depends on the particular facts or 
statutes involved. 

The test of due process is essentially a test of 
reasonableness.87.50 Broadly speaking, due proc¬ 
ess of law is secured by laws operating on all 
alike, and not subjecting the individual to the arbi¬ 
trary exercise of the powers of government, unre¬ 
strained by the established principles of private 
right and distributive justice.®® It has been said, 
however, that the cases make it manifest that the 
same test as to what constitutes due process is not 
applicable to all kinds of governmental action,®^ 
and that what amounts to due process of law in one 
class of cases may amount to a denial of such proc¬ 
ess in another class,90 the circumstances determining 
the question in each case.^^ Accordingly, each case 

Co-op. Marketing Ass’n v. Hug¬ 
gins, 203 N.W. 420, 162 Minn. 
471. 

S.D.—Schaaf v. South Dakota Rural 
Credit Board, 164 N.W. 964, 39 S. 
D. 377. 

Tex.—^Mumme v. Marrs, 40 S.W.2d 
31, 120 Tex, 383. 

Ex parte Sizemore, 8 S.W.2d 134, 
no Tex.Cr. 232, 69 A.L.R. 430. 
Wash.—City of i^eattle v, Gervasi, 
258 P. 328, 144 Wash, 429. 

89.1 Okl.—^Pryor v. Western Paving 
Co., 184 P. 88, 74 Okl. 308. , . 

‘What would be due process with 
reference to the exertion of the tax¬ 
ing powers is a different thing from 
due process as applied to judicial 
procedure, and what would be due 
process. under the war power would 
fall far short of due process in 
times of peace.” 

Ohio.—State ex rel. Schneider v. 
Gallutt Cleaning & Laundry Co., 
32 Ohio N,P..N.S., 121, 126. 

90. U.S.—^Dukich v. Blair, D.C. 
Wash., 3 F.2d 302, 304, appeal dis¬ 
missed Blair v. Dukich, 46 S.Ct. 
469, 270 U.S. 670, 70 L.Ed. 791. 

91. N.D.—^Neer v. State Live Stock 
Sanitary Board, 168 N.W. 601, 40 
N.D. 340. 

“Mere legislative fiat may not 
take the place of fact in the deter¬ 
mination of issues involving life, lib¬ 
erty or property.” 

U.S.—Manley v. Georgia, Ga., 49 S. 
Ct. 216, 217, 279 U.S. 1, 73 L.Ed. 
575. 

Hall V. White, D.C.Mass., 48 P. 
2d 1060, affirmed, C.C.A., White 
V. Hall, 63 F.2d 210, certiorari 
denied 52 S.Ct 410, 286 U.S. 653, 
76 L.Ed. 943. 


er Co., 60 So. 759, 64 Fla. 246, 
Ann.Cas.l914B 965. 

Ill.—Marallis v. City of Chicago, 
182 N.E. 394, 349 Ill. 422, 83 A. 
L.R. 1222—People v. Lloyd, 136 N. 
E. 505, 304 Ill. 23. 

Minn.—^Minnesota Wheat Growers’ 
Co-op. Marketing Ass’n v. Hug¬ 
gins, 203 N.W. 420, 162 Minn. 471. 
Ohio.—State ex rel. Schneider v. 
Gullatt Cleaning & Laundry Co., 
32 Ohio N.P.,N.S., 121. 

Okl.—Jaffee v. State, 134 P.2d 1027, 
76 Okl.Cr. 95—Wood v. State, 134 
P.2d 1021, 76 Okl.Cr. 89—Shaw 
V. State, 134 P.2d 999, 76 Okl.Cr. 
271, rehearing denied 138 P.2d 136, 
76 Okl.Gr. 271. 

Pa.—Application of Christy, 67 A. 
2d 85, 362 Pa. 347, certiorari denied 
70 S.Ct 146, 338 U.S. 869, 94 L. 
Ed. 533. 

Dallastown Borough v. Chance- 
• ford Tp., Quar.Sess., 68 York Leg. 
Rec. 5. 

Principles of liberty and justice 
Any legal proceeding enforced by 
public authority which regards and 
preserves the principles of liberty 
and justice constitutes due process 
of law. 

Gal.—^People v. Hickman, 268 P. 909, 
204 Cal. 470, appeal denied 270 P. 
1117, 204 Cal. 470. 

Persons similarly situated 
Due process is had when laws af¬ 
fect alike all persons similarly sit¬ 
uated. 

La.—City of New Orleans v. Schick, 
120 So. 47, 167 La. 674—State ex 
, rel Civello v.. City of New Or¬ 
leans, 97 So. 440, 154 La. 271, 33 
, A.L.R. 260. 

Minn.—Minnesota Wheat Growers’ 
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depends, or must be adjudicated, on its own par¬ 
ticular or peculiar facts,and no set of inflexible 
standards may be established by which it can be 
determined, under the Fifth or Fourteenth Amend¬ 
ment, whether there was due process of law in 
any given case.^l*^^ What constitutes due process 
in any given situation may also depend on the par¬ 
ticular procedural provisions of applicable stat¬ 
utes and whether a statute or law secures due 
process depends on the subject on which it operates 
and the character of the rights affected thereby,^ ^ 
and on the quality and nature of the activity with 
respect to the fair and orderly administration of the 
laws which it was the purpose of the due process 
clause to insure. ^ 2.6 Regard must always be had 
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to the character of the proceeding involved, and 
respect given to the cause and object of the tak- 

ing.93 

Practice long in existence is not lightly set aside 
as in conflict with due process.®^ 

The requirement of due process is not satisfied 
by formal compliance, 34-6 merely procedural regu¬ 
larity, 3^*10 or merely formal procedural correct- 

ness.34.Q.5 

Exercise of power. The due process clauses re¬ 
quire that a power conferred by law be exercised 
judiciously with an honest intent to fulfill the pur¬ 
pose of the law,94*20 and it is a part of the judicial 
function to see that the requirement is met.94.26 


91.5 U.S.—^U. S. ex rel. Sheffield v. | 
Waller. D.C.La., 126 F.Supp. 637— 
Smith V. Louisville & N. R. Co., 
D.C.NT.T., 90 F.Supp. 189. 

N.H.—Fitzgribbons v. Hancock, 82 
A.2d 769, 97 N.H. 162. 

N'.X—State V. U. S. Steel Corp., 95 
A.2d 734. 12 N.J. 38. 

“Asserted denial is to be tested by 
an appraisal of the totality of facts 
in a given case. That which may, 
in one setting, constitute a denial of 
fundamental fairness, shocking to 
the universal sense of justice, may, 
in other circumstances, and in the 
light of other considerations, fall 
short of such denial.” 

U.S.—Betts V. Brady, Md., 62 S.Ct 
1252, 1256, 316 TJ.S. 455, 86 L.Ed. 
1595. 

TJ. S. ex rel. Sheffield v. Waller, 
D.C.La., 126 F.Supp. 537, 645— 

Coates V. Lawrence, D.C.Ga., 46 
F.Supp. 414, 421, affirmed, C.C.A., 
131 F.2d 110, certiorari denied 63 
S.Ct. 632, 318 U.S. 769, 87 L.Ed. 
1132. 

N.J.—Ex parte Carter, 82 A.2d 662, 
656, 14 N.J.Super. 591. 

S.D.—State ex rel. Baker v. Jame- 
’son, 38 N.W.2d 441, 444, 72 S.D. 
688 . 

The test to he applied in every 
case wherein a denial of due pro¬ 
cess is brought into question de¬ 
pends on the established facts in 
the case. 

Mich.—People v. Coates, 69 N.W.2d 
83, 337 Mich. 66, certiorari denied, 
Coates V. People of State of Mich., 
74 S.Ct. 64. 346 U.S. 840, 98 L.Ed. 
361. 

91.10 U.S.—U. S. ex rel. Sheffield v. 
Waller, D.C.La., 126 F.Supp. 637. 

91.15 U.S.—^U. S. V. Certain Parcels 
of Land in Prince George's County, 

; Md., D.C.Md., 40 F.Supp. 436. 

92. Tex.—^Mumme v. Marrs, 40 S. 
W.2d 31, 120 Tex. 383. 


92.5 U.S.—International Shoe Co. 
V. State of Washington, 66 S.Ct. 
154, 326 U.S. 310, 90 L.Ed. 95, 161 
A.L,R. 1057. 

Smith V. Louisville & N. R. Co., 
D.C.N.Y., 90 F.Supp. 189. 

93. Nev.—^Humboldt Land & Cattle 
Co. V. District Court of Sixth Ju¬ 
dicial Dist, 224 P. 612, 47 Nev. 
396. 

Character of proceeding determina¬ 
tive 

In determining whether or not due 
process of law has been denied re¬ 
gard must always be had to the 
character of the proceeding involv¬ 
ed for the purpose of determining 
what the practice at common law 
was, and what the practice in this 
country has been in like cases. 
U.S.—Crane v. Hahlo, N.T., 42 S.Ct. 

214, 258 U.S. 142, 66 L.Ed. 614. 
N.T.—^People ex rel. Crane v. Hahlo, 
129 N.E. 916, 229 N.Y. 565. 

94. U.S.—Jackman v. Rosenbaum 
Co., Pa., 43 S.Ct. 9, 260 U.S. 22, 67 
L.Ed. 107, 

First Nat. Ben. Soc. v. Garri¬ 
son, D.C.Cal., 68 F.Supp. 972, af¬ 
firmed, C.C.A., 165 F.2d 622. 

“Not lightly vacated is the verdict 
of quiescent years.” 

U.S.—^Anderson Nat. Bank v. Luck- 
ett, Ky., 64 S.Ct. 599, 605, 321 U.S. 
233, 88 L.Ed. 692, 161 A.L.R. 824. 
N.Y.—Coler v. Corn Exchange Bank, 
164 N.E. 882, 884, 250 N.Y. 136, 65 
A.L.R. 879, affirmed Corn Exchange 
Bank v. Coler, 60 S.Ct 94, 280 
I U.S. 218, 74 L.Ed. 378. 

“If a thing has been practiced for 
two hundred years by common con¬ 
sent, it will need a strong case for 
the Fourteenth Amendment to af¬ 
fect it.” 

U.S.—Jackman v. Rosenbaum Co., 
Pa., 43 S.Ct 9, 260 U.S. 22, 31, 67 
L.Ed. 107. 

N.Y.—Coler v. Corn Exchange Bank, 
164 N.E. 882, 250 N.Y. 136, 65 A.L. 
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R. 879, affirmed Corn Exchange 
Bank v. Coler, 50 S.Ct 94, 280 U.S. 
218, 74 L.Ed. 378. 

Age of procedure as haying great 
weight 

Fact that a procedure is so old 
as to have become customary and 
well established in the community is 
of great weight in determining 
whether it conforms to due process. 
U.S.—^Anderson Nat Bank v. Luck- 
ett Ky., 64 S.Ct 699, 321 U.S. 
233, 88 L.Ed. 692, 161 A.L.R. 824. 

94.5 U.S.—Carter v. People of 
State of Illinois, 67 S.Ct 216, 329 
U.S. 173, 91 L.Ed, 172. 

Ill.—Thompson v. People, 102 N.E. 
2d 315, 410 III. 266. 

Compliance with outward form of 
law 

Due process requires compliance 
not only with the outward form of 
the law, but with all that is im¬ 
plicit in the concept of ordered lib¬ 
erty and with the immutable prin¬ 
ciples of justice. 

U.S.—U. S. V. Rosenberg, D.C.N.Y., 
108 F.Supp. 798, affirmed, C.A., 200 
F.2d 666, certiorari denied Rosen¬ 
berg V. U. S., 73 S.Ct 949. 345 
U.S. 965, 97 L.Ed. 1384, and So- 
bell V. U. S., 73 S.Ct 961, 345 U.S. 
965, 97 L.Ed. 1383. 

94.10 U.S.—Carter v. People of 
State of Illinois. 67 S.Ct 216, 329 
U.S. 173, 91 L.Ed. 172. 

Ill.—Thompson v. People, 102 N.E. 
2d 315, 410 Ill. 256. 

94.15 U.S.—Foster v. People of 
State of Illinois, 67 S.Ct 1716, 332 
U.S. 134, 91 L.Ed. 1965. 

Cooper V. Hutchinson, D.C.N.J., 
j 88 F.Supp. 774, vacated on other 
I grounds 184 F.2d 119. 

94.20 Ohio.—Meyer v. Parr, 37 N.E. 

2d 637, 69 Ohio App. 344. 

Exercise of legislative power see 
infra § 569(5). 

94.25 Ohio.i—Meyer v. Parr, supra 
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§ 569(4).-In Procedural Aspect 

a. In general 

b. Particular process or proceeding 
a. In General 

Due process of law in its procedural aspect requires 
a notice and opportunity to be heard in an orderly pro¬ 
ceeding adapted to the nature of the case, in accord with 
established rules. The hearing must be fair, and before 
a competent and impartial tribunal having Jurisdiction. 
Quoted in; La.—^Vau&han v. Housing Authority of New 
Orleans, App., 80 So.2d 561, 565, 


CONSTITUTIONAL LAW '§ 569(4) 

Due process of law requires essential fairness 
and justice in judicial proceedings.^^-50 In its pro¬ 
cedural aspect, the constitutional guaranty of due 
process of law assures to every person his day in 
court^s and the benefit of the general law,^^-^ and 
means that there can be no proceeding against life, 
liberty, or property without observance of those 
general rules established in our system of juris¬ 
prudence for the security of private rights.^® It 
guarantees a course of legal procedure which has 


94.50 U.S.—^U, S. ex rel. Marelia 
V. Burke, D.C.Pa., 101 F.Supp. 615, 
affirmed, C.A., 197 F.2d 856, cer¬ 
tiorari denied Marelia v. Burke, 
73 S.Ct. 110, 844 U.S. 868, 97 L. 
Ed. 673. j 

Entire judicial process considered 
In determining whether such fair¬ 
ness and justice are present, the 

entire judicial process, including re¬ 
view on appeal, must be considered. 

U.S.—^U. S. ex rel. Marelia v. Burke, 
D.C.Pa., 101 F.Supp. 615, affirmed, 
C.A., 197 F.2d 856, certiorari de¬ 
nied Marelia v. Burke, 73 S.Ct. 110, 
344 U.S. 868, 97 L.Ed. 673. 

95. U.S.—Truax v. Corrigan, Ariz., 
42 S.Ct. 124, 257 U.S. 312, 66 L. 
Ed. 254, 27 A.L.R.. 375. 

Committee for Industrial Or¬ 
ganization V. Hague, D.C.N.J,, 25 
F.Supp. 127, modified on other 
grounds 101 F.2d 774, modified on 
other grounds 69 S.Ct. 954, 307 
U.S. 496, 83 L.Ed. 1423. 

Ariz.—Corpus Juris Secundum cited 
iu Phoenix Metals Corporation v. 
Roth, 284 P,2d 645, 647, 79 Ariz. 
106. 

Colo.—^Rosane v. Sanger, 149 P.2d 
372, 112 Colo. 363. 

Ill.—^Murphy v. Cuesta, Rey & Co., 
45 N.E.2d 26, 381 Ill. 162—^People 
ex rel. Nelson v. Depositors State 
Bank. 37 N.E.2d 326, 377 Ill. 602 
—^Durkin v. Hey, 33 N.E.2d 463, 
376 Ill. 292—O’Connor v. Rathje, 
12 N.E.2d 878, 368 Ill. 83—City of 
Chicago V. Clark, 194 N.E. 537, 359 
Ill. 374—^People v. Niesman, 190 
N.E. 668, 356 Ill. 322—City of Chi¬ 
cago V. Cohn, 158 N.E. 118, 326 
Ill. 372, 55 A.L.R. 196. 

Md.—^Howard Sports Daily v. Well¬ 
er. 18 A.2d 210, 179 Md. 355. 

Mich.—Sipes v. McG-hee, 26 N.W.2d 
638, 316 Mich. 614, reversed on 
other grounds 68 BCt. 836, 334 
U.S. 1, 92 L.Ed. 1161, 3 A.L.R.2d 
441. 

Mo.—State ex rel. and to Use of 
Chicago Great Western R. Co. v. 
Public Service Commission of Mis¬ 
souri, 61 S.W.2d 73, 320 Mo. 729, 
certiorari denied Chicago Great 
Western R. Co. v. Public Service 
Commission of State of Missouri, 
53 S.Ct. 89, 287 U.S. 641, 77 L.Ed. 
655. 


Mont.—Mitchell v. McDonald, 136 P. 

2d 536, 114 Mont. 292. 

N.T.—Rosenblum v. Rosenblum, 42 
N.Y.S.2d 626, 181 Misc. 78. 

N.C.—Corpus Juris Secundum quot¬ 
ed in National Sur. Corp. v. 
Sharpe, 69 S.E.2d 593, 597, 232 
N.C. 98. 

Wash.—Corpus Juris Secundum cit¬ 
ed in State v. Superior Court of 
State, Pierce County, 220 P.2d 1081, 
1084, 36 Wash.2d 868—State v. 

eater's Motor Freight System, 179 
P.2d 496, 600, 27 Wash.2d 661— 
Corpus Juris Secundum cited In 
In re Hendrickson, 123 P.2d 322, 
325, 12 Wash.2d 600. 

“It is well settled . . . that 
the due process clause . . . 

assures to every person his day in 
court, and opportunity to be heard.” 
N.T.—City of Buffalo v. Hawks, 236 
N.T.S. 89, 93, 226 App.Div. 480, 
affirmed 168 N.E. 438, 251 N.T. 588. 
“Many attempts have been made 
to further define ‘due process* but 
they all resolve into the thought 
that a party shall have his day in 
court.” 

Utah.—Christiansen v. Harris, 163 
P.2d 314, 316, 109 Utah 1. 

Basic principle 

(1) Due process of law is found¬ 
ed on the basic principle that every 
man shall have his day in court. 
Mo.—State ex rel. Sweezer v. Green, 

232 S,W.2d 897, 360 Mo. 1249, 24 
,AL.R.2d 340. 

(2) “Under the basic principles 
of due process, a person may not be 
punished nor his property and busi¬ 
ness destroyed without a day in 
court on proper charge and notice 
with an opportunity to be heard.” 
Ill. —Swing V. American Federation 

of Labor, 22 N.E.2d 857, 859, 372 
Ill. 91, certiorari denied American 
Federation of Labor v. Swing, 60 
S.Ct 61.4, 309',U.S. . 659, 84 L.Ed. 
1007, reversed on other grounds 
61 S.Ct 668, 312 U.S. 321, 85 L. 
Ed. 855, rehearing denied 61 S. 
Ct 736, 312 U.S. 715. 86 L.Ed. 1145. 

Jnrisdictiou to redress prohibited 
wrong 

Under requirement of due process 
of ^ law, state may not deny to its 
courts jurisdiction to redress pro¬ 
hibited wrong on proper showing in 

571 


an appropriate proceeding for that 
purpose. 

N.T.—Morhous v. Supreme Court of 
New Tork, 56 N.E.2d 79. 293 N.T. 
131. 

95.5 U.S.—Truax v. Corrigan, Ariz., 
42 S.Ct 124, 257 U.S. 312, 66 L. 
Ed. 254. 27 A.L.R. 375. 

Ill.—Murphy v. Cuesta, Rey & Co., 
45 N.E.2d 26, 381 Ill. 162—Peo¬ 
ple ex rel. Nelson v. Depositors 
State Bank, 37 N.E.2d 326, 377 
Ill. 602—Durkin v. Hey, 33 N.E.2d 
463, 376 Ill. 292. 

Md.—^Howard Sports Daily v. Weller, 
18 A.2d 210, 179 Md. 355. 

96. Ind.—Corpus Juris Secundum 
cited In Blue v. State, 67 N.E. 2d 
377, 389, certiorari denied 67 S. 
Ct 976, 330 U.S. 840, 91 L.Ed. 1286. 
Ky.—Corpus Juris Secundum cited in 
Morgan County v. Governor of 
Kentucky, 156 S.W.2d 498, 500, 288 
Ky. 532. 

N.C.—Corpus Juris Secundum quot¬ 
ed in National Sur. Corp. v. Sharpe, 
59 S.B.2d 593, 697, 232 N.C. 98. 

Pa.—Commonwealth v. Widovich, 93 
Pa.Super. 323, aflftrmed 146 A. 295, 
295 Pa. 311, appeal dismissed and 
certiorari denied Muselin v. Com¬ 
monwealth of Pennsylvania, 50 S. 
Ct 66, 28 U.S. 518, 74 L.Ed. 588. 
“No one may be deprived of any¬ 
thing which is his to enjoy until he 
shall have been divested thereof hy 
and according to law. Under the 
constitutional guaranties no right 
of an individual, valuable to him 
pecuniarily or otherwise, can be 
justly taken away without its being 
done conformably to the principles 
of justice which afford due process 
of law, unless the law constitution¬ 
ally otherwise provides.’* 

Cal.—In re Buchman’s Estate, 267 
P.2d 73, 84, 123 Cal.App.2d 546. 
Frluciples of Magna Charta 

Modes of proceeding must have re¬ 
gard to the ancient principles of 
Magna Charta designed to secure 
the individual in his private rights 
against the arbitrary exercise of the 
powers of government. 

N.J.—^Hyman v. Muller, 62 A.2d 221, 
1 N.J. 124. 

Order checking abuse of constitu¬ 
tional rights 

Any court order intended to check 
any abuse of rights guaranteed by 
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been established in our jurisprudence for the protec¬ 
tion and enforcement of private rights.^'^ Due proc¬ 
ess of law includes steps essential under legal and 
equitable rules defining human rights and duties to 
deprive a person of life or liberty, and covers means 
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and methods prescribed or employable to accomplish 
purposes of law.^'^-^ 

Due process of law has been held to mean the 
right to be heard-^*^-^® So, its essential or indispens¬ 
able elements,9 8 or, according to other authority, its 


state constitutional provisions au¬ 
thorizing a person to defend or pros¬ 
ecute, by himself or counsel, any 
civil cause to which he is a party, 
and guaranteeing to every person a 
remedy by due process for any in¬ 
jury done him or his property, of¬ 
fends against no provision of state 
constitution or Fourteenth Amend¬ 
ment of federal Constitution. 

Ala.—^Ex parte Wetzel, 8 So.2d 824, 
243 Ala. 130. 

97. Fla.—State ex rel. Gore v. Chil- 
lingworth, 171 So. 649, 126 Fla. 
645. 

Ill.—Brown v. Kienstra, 169 N.E. 
736, 237 Ill. 641. 

Ind.—Corpus Juris Secundum cited 
in Attkisson v. Usrey, 65 N.E.2d 
489, 491, 324 Ind. 155. 

Me.—In re Thompson, 102 A. 303, 116 
Me. 473. 

Mich,—Chrysler .Corporation v. Ap¬ 
peal Board of Michigan Unemploy¬ 
ment Compensation Commission, 3 
N.W.2d 302, 301 Mich. 361, certio¬ 
rari denied 63 S.Ct. 44, 317 U.S. 
636, 87 L.Ed. 612. 

N.J.—Hyman v. Muller, 62 A.2d 221, 
1 N.J. 124. 

K.C.—Corpus Juris Secundum quot¬ 
ed in National Sur. Corp. v. 
Sharpe, 59 S.E.2d 593, 697, 232 
N.C. 98. 

12 C.J. p 1197 note 7. 

“Any procedure which fails to ex¬ 
tend fundamental and established 
right fails of due process." 

Ind.—^Attkisson v. Usrey, 65 N.E.2d 
489, 491, 224 Ind. 166. 

Established rules regulating judi¬ 
cial proceedings 

“Due process of law" means that 
no person shall be deprived of life, 
liberty, property, or any right grant¬ 
ed him by statute, unless matter in¬ 
volved shall first have been adjudi¬ 
cated against: him on trial conduct¬ 
ed according to established rules 
regulating judicial proceedings. 

La.—Dupuy v. Tedora, 15 So.2d 886, 
204 La. 660. 

Procedural due process 

(1) “Procedural due process" 
means in the due course’ of legal pro¬ 
ceedings, according to those rules 
and forms which have been estab¬ 
lished for the protection of private 
rights, it contemplates a trial ac¬ 
cording to some settled course of 
judicial proceedings, and is designed 
to shield litigant against arbitrary 
action in disregard of essential right 
and justice. 

N.J.—yHyn^an v. Muller, 62 A.2d 221, 
,1 N.^. 124. 


(2) In determining whether re- 
QUirements of procedural due pro¬ 
cess involving property rights have 
been met, courts must take into ac¬ 
count purposes of procedure and ef¬ 
fect upon interests concerned and 
all other circumstances bearing on 
appropriateness of proceeding to na¬ 
ture of the case. 

N.J.—State by Parsons v. Standard 
Oil Co.. 74 A.2d 565, 6 N.J. 281, 
affirmed. Standard Oil Co. v. State 
of N. J. by Parsons. 71 S.Ct. 822, 
341 U.S. 428, 95 L.Ed. 1078. 

(3) Procedural due process, in¬ 
cludes a hearing, the taking and 
weighing of evidence, if offered, a 
finding of fact based on considera¬ 
tion of evidence, and the making of 
an order supported by substantial 
evidence, and, where litigant's con¬ 
stitutional rights are involved, a 
judicial review of the administra¬ 
tive action. 

Ky.—Kentucky Alcoholic Beverage 
Control Bd. v. Jacobs, 269 S.W.2d 
189. 

(4) Procedural due process con¬ 
templates a fair and open hearing 
before a legally constituted court 
or other authority, with notice and 
opportunity to present evidence and 
argument, representation by counsel, 
if desired, and information as to 
the claims of the opposing party, 
with reasonable opportunity to con¬ 
trovert them. 

Ala.—^Vernon v. State, 18 So.2d 388, 
245 Ala. 633—Almon v. Morgan 
County, 16 So.2d 511, 245 Ala. 241. 
(6) A statute which creates a 
cause of action will not fall because 
it omits to prescribe process by 
which right shall be enforced, and 
procedural due process may be sat¬ 
isfied by other statutory provisions, 
or. by practice or rules of court; 
as regards a statutory cause of ac¬ 
tion, procedural due process con¬ 
cerns itself with judgment, rather 
than with statute creating the cause 
of action. 

N.J.—State v. American-Hawaiian S. 
S. Co., 101 A2d 598, 29 N.J.Super. 
116. 

97.5 Utah.—Christiansen v. Harris, 
163 P.2d 314, 109 Utah 1. 

97.10 Ohio.—Smith v. City of May- 
field Heights, App., 124 N.E.2d 761 
—State ex rel. Keough v. Gilmore, 
App., 39 N.E.2d 860. 

“Due process of law in the most 
comprehensive sense implies the 
right of the person affected thereby 
to be present before the tribunal 
which pronounces judgment uppn the 
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question of life, liberty, or property, 
to be heard by testimony or other¬ 
wise, and to have the right of con¬ 
troverting by proof every , material 
fact which bears on the question of 
right in the matter involved." 

Neb.—^Watkins v. Dodson, 68 N.W.2d 
608, 609, 159 Neb. 746. 

Due process forbids condeumation 
without a hearing. 

La.—Dupuy v. Tedora, 15 So.2d 886, 
204 La. 660. 

98. U.S.—Mullane v. Central Han¬ 
over Bank & Trust Co., N.T., 70 
S.Ct. 662, 339 U.S. 306, 94 L.Ed. 

866—Anderson Nat. Bank v. Luck- 
ett, Ky., 64 S.Ct. 699, 321 U.S. 233, 
88 L.Ed. 692, 151 A.L.R. 824~Own- 
bey V. Morgan, Del., 41 S.Ct. 433, 
256 U.S. 94, 65 L.Ed. 837, 17 A.L. 

R. 873—Postal Telegraph Cable 
Co. V. City of Newport, Ky., 38 

S. Ct. 566, 247 U.S. 464, 62 L.Ed. 

1215—Simon v. Craft, Ala,, 21 S. 
Ct. 836, 182 U.S. 427, 46 L.Ed. 1166. 

Ginsberg v. Lindel, C.C.A.Iowa, 
107 F.2d 721—Owens v. Battenfleld, 
C.C.AOki;, 33 F.2d 753, certiorari 
denied 50 S.Ct. 88, 280 U.S. 605, 74 
L.Ed. 649. 

Talton V. Behncke, D.C.Ill., 106 
F.Supp. 157, reversed on other 
grounds 199 F.2d 471—U. S. v. 
Dollar, D.C.Cal., 100 F.Supp. 881, 
reversed on other grounds, C.A., 
196 F.2d 551, certiorari denied 72 
S.Ct. 304, 342 U.S. 910, 96 L.Ed. 

681—^Corpus Juris Secuudum cited 
in La Porte v. Bitker, D.C.Wis., 55 
F.Supp. 882, 886, affirmed, C.C.A., 
145 F.2d 445. 

Ala.—Alabama Alcoholic Beverage 
Control Bd. v. State ex rel. Kras- 
ner, 25 So.2d 30, 247 Ala. 469— 
Vernon v. State, 18 So.2d 388, 246 
Ala. 633—Garrett v. Reid, 13 So. 
2d 97, 244 Ala. 254—Frahn v. Grey- 
ling Realization Co., 195 So. 758, 
239 Ala. 580. 

Ariz.—Corpus Juris Secundum cited 

in Phoenix Metals Corporation v. 
Roth, 284 P.2d 645, 647, 79 Ariz. 
106—Findlay v. Board of Sup’rs of 
Mohave County, 230 P.2d 626, 72 
Ariz. 68, 24 A.L.R,2d 841. 

Cal.—Gray v. Hall, 266 P. 246, 257, 
203 Cal. 306. 

People V. One 1950 Mercury Se¬ 
dan, Engine No. 50LA40896M, 1950 
License No. 29B9130, 254 P.2d 666, 
116 Cal.App.2d 746—Irvine v. Cit¬ 
rus Pest Dist. No. 2 of San Ber¬ 
nardino County. 144 P.2d 857, 62 
Cal.App.2d 378—In re Hampton's 
Estate, 131 P.2d 565, 65 Cal.App.2d 
543—Corpus Juris cited in Hill v. 
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Baaeljy. 290 P. 037. 107 CaLApp. 
698—City of I/os Angeles v. Oliver, 
283 P. 298, 102 CaLApp. 299—Hum¬ 
phreys V. City & County of San 
Francisco, 268 P. 388, 92 CaLApp. 
69—Gregory v. Hecke, 238 P. 787, 
73 CaLApp. 268. 

Bruhnke v. Golden West Win¬ 
eries, 132 P.2d 102, 56 Cal.App.2d 
Supp. 943. 

Del.—^McCoy v. Hickman, 15 A.2d 
427, 1 Terry, Del., 687—Spoturno 
V. Woods, 192 A. 689, 8 W.W.Harr. 
368. 

D.C.—^Boone T. Wachovia Bank & 
Trust Co., 163 F.2d 809, 82 U.S. 
App.D.C. 317, 173 A.L.R. 1285— 
Barry v. Hall, 98 F-2d 222, 68 App. 
D.C. 350. 

Shioutakon v. District of Colum¬ 
bia., Mun.App., 114 A.2d 896. 

Fla.—State ex rel. Gore v. Chilling- 
worth, 171 So. 649, 126 Fla. 645— 
Fiehe v. R. B. Householder Co., 
125 So. 2, 98 Fla. 627—^McDaniel v. 
McElvy, 108 So. 820, 91 Fla. 770, 51 
A.L.R. 731. 

Ga.—^McIntyre v. State, 11 S.E.2d 5, 
190 Ga. 872, 134 A.ri.R. 813, cer¬ 
tiorari denied McIntyre v. State of 
Ga., 61 S.Ct 732, 312 U.S. 695, 85 
L.Ed. 1130. 

III.—Hedlund v. Miner. 69 N.R2d 862, 
395 Ill. 217, 170 A.D.R. 1306—Bar¬ 
nett V. Cook County, 57 N.B.2d 873, 
388 Ill. 251—Baumgardher v. Boy¬ 
er, 62 N.E,2d 247, 38^ Ill. 584— 
People ex rel. Nelson v. Depositors 
State Bank, 37 N.E.2d 326, 377 Ill. 
602—Durkin v. Hey, 33 N.E.2d 463, 
376 Ill. 292—^Moore v. Town of 
Browning, 27 N.E.2d 633, 3^73 Ill. 
583—Grattan v. Ahlherg Bearing 
Co., 26 N,B.2d 499, 373 Ul. 465, 
transferred, see 32 N.B.2d 663, 309 
Ill.App. 128—Swing v. American 
Federation of Labor, 22 N.E.2d 857, 
372 Ill. 91, reversed on other 
grounds 61 S.Ct. 568, 312 U.S. 321, 
85 L.Ed. 856, rehearing denied 61 
S.Ct. 735, 312 U.S. 715, 85 L.Ed. 
1145—Griffin v. Cook County, 16 
N.E.2d 906, 369 Ill. 380, 118 A.L.R. 
1157—^Martin v. St:rubel, 10 lNf.E.'2d 
325. 367 Ill. 21—Benton v. Marr, 
5 N.E.2d 466, 364 Ill. 628, trans¬ 
ferred, see 10 N.E.2d 864—People 

V. Niesman, 190 N.E. 668, 356 Ill. 
322—People v. Miller, 171 N.E. 672, 
339 Ill. 573—City of Chicago.. ,y. 
Cohn, 158 N.B. 1,18, 326 Ill. 372, 
55 A.L.R, 196. 

McGowan v. McCowah, 58 N.E.2d 
338, 324 Ill.App. 520. ’ ' 

Ind.—Corpus Juris Secxiudum cited 
in McKee v. Hasler, 98 N.E.2d 657, 
069, 229 Ind. 437. 

Iowa.—^in re^ Ferris’ Estate, 14 N. 

W. 2d 889, 234 Iowa- 960—^Davidson 
V. Henry L, Doher;ty & Cp., 241 
N.W. 70,0. 214 Iowa 7;39, .91,A.L.I^. 
1308—Peverill v. Boards of Sup’rs 
of Black Hawk County, 222 N.W. 
535, 208 Ibwa 94—^Kimball V. JBoard 


of Sup’rs of Polk County, 180 N.W. 
988, 190 Iowa 783. 

Kan.—Motor Equipment Co. v. Win¬ 
ters, 69 P.2d 23—Wichita Council 
No. 1, etc. V. Security Benefit Ass’n, 
28 P.2d 976, 138 Kan. 841, 94 A.L. 

R. 629. 

La.—^Mongogna v, O’Dwyer, 16 So.2d 
829, 204 La. 1030, 152 A.L.R. 162. 

Vaughan v. Housing Authority 
of New Orleans, App., 80 So.2d 
561. 

Me.—State v. Cote, 120 A. 538, 122 
Me. 450—Randall v. Patch, 108 A. 
97, 118 Me. 303, 8 A.L.R. 65. 

Md,—Burke v. Fidelity Trust Co., 
96 A.2d 254, 202 Md. 178. 

Mass.—Petition of O’Leary, 89 N.E. 
2d 769, 325 Mass. 179—Morrissey 
V. State Ballot Law Commission, 
43 N.E.2d 385, 312 Mass. 121— 
Reale v. Judges of Superior Court 
of the Commonwealth, 163 N.E. 
893, 265 Mass. 135—^Pizer v. Hunt, 
148 N.E. 801. 263 Mass. 321. 
Mich.—Sipes v. McGhee, 25 N.W.2d 
638, 316 Mich. 614, reversed on 
other grounds 68 S.Ct. 836, 334 U.S. 
1, 92 L.Ed. 1161, 3 A-L.R.2d 441— 
Dation V. Ford Motor Co., 22 N.W. 
2d 252, 314 Mich. 152—Chrysler 
Corporation v. Appeal Board of 
Michigan Unemployment Compen¬ 
sation Commission, 3 N.W.2d 302, 
301 Mich. 351, certiorari denied 
Claimants for Benefits under Mich¬ 
igan Unemployment Compensation 
Act V. Chrysler Corporation, 63 

S. Ct. 44, 317 U.S. 635, 87 L.Ed. 512. 
Miss.—Cherry v. Bivens, 187 So. 525, 

185 Miss. 329. 

Mo.—State ex rel. Sweezer v. Green, 
232 S.W.2d 897, 360 Mo. 1249, 24 
A.L.R.2d 340—State ex rel. Hur- 
witz V. North, 264 S.W. 678, 304 Mo. 

607, affirmed 46 S.Ct. 384, 271 U.S. 
40, 70 L.Ed. 818. 

Mont,—Sorensen v. Jacobson, 232 P. 
2d 332, 126 Mont. 148, 26 A.L.R.2d 
1186. 

Nipb;—Watkins v. Dodson, 68 N.W.2d 

608, 159 Neb, 745—^In re Godden, 
63 N.W.2d 151, 158 Neb. 246—Baker 
Steel & Machinery* • Co. v. Fergu¬ 
son, 230 N.W. 449, 137 Neb. 678, 

i 131 A.L.R, 798. 

Nev.—^Humboldt Land & Cattle Co. 
V. District Court of Sixth Judicial 
Dist., 224 P, 612, 47 Nev. 396. 

N.J.—Horsman Dolls v. Unemploy¬ 
ment Compensation Commission,,82 
A.2d 177, 7 N.J. 541, appeal dis- 
: missed 72 S.Ct. 201, 342 U.S. 890.' 
96 L.Ed. 667—Hyman v. Muller^ 62 
A.2d 221, 1 N.J. 124.' 

State V. Standard Oil Co., 64 A. 
2d 386, 2 N.J.Super. 442, opinion 
supplemented on other grottnds, 
State by Parsons v. Standard Oil 
Co., 64 A.2d 499, 6 N.J.Super. 460. 
modified on other grounds 74 A.2d 
566, 5 N.J. 281, affirmed Standard 
Oil Co. V. ■ State of N. J. by Par¬ 
sons, 71 S.Ct. 822, 341 U.S. . 428, 
95 L.Ed. 1078. I 


I Di Malo V. Reid, 37 A.2d 829, 132 

I N.J.Law 17. 

Coyle V. Erie R. Co., 59 A.2d 817, 
142 N.J.Eq. 306, reversed on other 
grounds 63 A.2d 702, 1 N.J. 350. 

N.Y.—Lyons v. Goldstein, 47 N.E.2d 
425, 290 N.Y. 19, 146 A.L.R. 1422. 

Interchemical Corp. v. Mirabelli, 
54 N.Y.S.2d 522, 269 App.Div. 224 
—People ex rel. Berger v. Ward¬ 
en of the Workhouse, 163 N.Y.S. 
910, 176 App.Div. 602. 

In re Security Trust Co. of 
Rochester, 70 N.Y.S.2d 260, 189 

Misc. 748, reversed on other 
grounds 92 N.Y.S.2d 308, 275 App. 
Div. 1020, reheard 97 N.Y.S.2d 922, 
277 App.Div. 837—Heart v. Flet¬ 
cher, 63 N.T.S.2d 369, 184 Misc. 
659—^In re Atlas Lathing Corp., 
29 N.Y.S.2d 458, 176 Misc. 959. 

N.C.—^Bailey v. McPherson, 63 S.E. 
2d 559, 233 N.C. 231—Board of 
Com’rs of Roxboro v. Bumpass, 63 
S.E.2d 144, 233 N.C. 190-^rpas 
Juris SecTuidmii quoted iu Eason 
V. Spence, 61 S.E.2d 717, 721, 232 
N.C. 579—Corpus Juris Secuudum 
quoted iu National Sur. Corp. v. 
Sharpe, 59 S.E.2d 593, 597, 232 N.C. 
98—Security Finance Co. v. Hen¬ 
dry, 127 S.E. 629, 189 N.C. 549. 

Ohio.—Grieb v. Department of Liquor 
Control of State, 90 N.E. 2d 691, 153 
Ohio St. 77—Luff v. State, 157 N.E. 
388, 117 Ohio St. 102. 

Okl.—Hicks V. Hamilton, 283 P.2d 
1115—Corpus Juris Secundum cited 
in Skinner v. State ex rel. William¬ 
son, 115 P.2d 123, 126, 127, 189 Okl. 
235, reversed on other grounds 62 
S.Ct. 1110, 316 U.S. 535, 86 L.Ed. 
1655, conformed to 155 P.2d 715, 
195 Okl. 106—Seal v. Banes, 35 P. 
2d 704, 168 Okl. 550—Wilhite v. 
Cruce, 172 P. 962, 70 Okl. 70. 

Ex parte Lackey, Cr., 279 P.2d 
380—In re Lutker, Cr., 274 P.2d 
786. 

Or.—Elliott V. Clement, 151 P.2d 739, 
175 Or. 44. 

Pa.—Hess v. Westerwick, 76 A.2d 
745, 366 Pa. 90—Alpha Club of 
West Philadelphia v. Pennsylvania 
Liquor Control Bd., $8 A.2d 730, 
363 Pa. 53—Stoner v. Higginson, 
175 A. 527, 316 Pa. 481—Petition 
of Kariher, 131 A. 265, 284 Pa. 
455. 

Com. v. Franklin, 92 A. 2d 272, 
172 Pa.Super. 152—^Vichosky v. 
Boucher, 60 A.2d 381, 162 Pa.Super. 
598—^Eiffert v. Pennsylvania Cen- 

1 tral Brewing Co., 15 A.2d 723, 141 
Pa.Super. 543. 

Barber v. Standard Sewer Pipe 
Co., 5 Pa.Co. 293. 

Utah.—Christiansen v. Harris, 163 P. 
.2d 314, 109 Uthh 1—Fuller-Toponce 
Truck Co. V. Public Service Com¬ 
mission, 96 P.2d 722, 99 Utah 28— 
Hailing v. Industrial Commission 
-of Utah, 263 P. 78, 71 Utah 112. 

Va.^In re Cornell, 18 A. 2d 304, 111 
Vt 525. 
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absolute fundamentals,^**® or minimal require- to dispense with these requirements of due proc- 
ments,**-^® are notice and opportunity to be heard ess;^**^® and the due process guaranty of hearing 
or to defend. The legislature is without authority 


Wash.—Senior Citizens Lfeague v. 
Department of Social Sec. of 
Wash., 228 P.2d 478, 38 Wash.2d 
142—In re Petrie. 246 P.2d 465, 40 
Wash.2d 809. 

■VV.Va.—State v. Blevins, 48 S.E.2d 
174, 131 W.Va. 350—Harloe v. Har- 
loe, 38 S.E.2d 362, 129 W.Va. 1. 
Wis.—Ocean Accident & Guarantee 
Corp. V. Poulsen, 12 N.W.2d 129, 
244 Wis. 286, 152 A.L.R. 810— 
Corpus Juris cited in Dacher v. 
Venus. 188 N.W. 613, 618, 177 Wis. 
558, 24 A.L.R. 403. 

Process or notice in connection with 
civil remedies and proceedings see 
infra § 619. 

‘‘Where the person affected has 
due and sufficient and an adeciuate 
opportunity to present his defense, 
the constitutional requirements of 
due process of law are met:” 

Ill.—Grattan v. Ahlberg Bearing Co.. 
26 N.E.2d 499, 500, '373 Ill. 465. 
transferred, see 32 N.E.2d 663, 
309 Ill.App. 128—Lincoln-Lansihg 
Drainage Dist. v. Stone, 2 N.E.2d 
885, 887, 364 Ill. 41. 

Deprivation of life, liberty, or prop¬ 
erty 

Due process of law requires that 
a person be not deprived of life, 
liberty, or property without an op¬ 
portunity to be heard in defense of 
his right, 

N.T.—Rosenblum v. Rosenblum, 42 
N.r.S.2d 626, 181 Misc. 78. 

Notice and hearing in that order 
N.C.—Bowie V. Town of West Jeffer¬ 
son, 67 S.E.2d 369, 231 N.C. 408. 

Kind of notice required 

(1) Reasonable notice. 

Ind.—McKee v. Hasler, 98 N.E.2d 
657, 229 Ind. 437—^Warren v. In¬ 
diana Telephone Co., 26 N.E.2d 399, 
217 Ind. 93. 

N.J.—Pantony v. Pantony, 115 A.2d 
610, 36 N.J.Super. 375. 

N.T.—In re Ryan, 40 N.T.S.2d 592, 
180 Misc. 478, affirmed 47 N.T.S.2d 
113, 267 App.Div. 861, appeal de¬ 
nied 48 N.T.S.2d 324, 267 App.Div. 
902, appeal dismissed 66 N.E.2d 121, 
292 N.T. 716. 

(2) Notice reasonable under cir¬ 
cumstances. 

Pa.—Hess v. Westerwick, 76 A.2dT746, 
366 Pa, 90. 

(3) Real and reasonable notice. 
Cal.—Beck v. Ransome-Crummey 

Co.. 184 P. 431, 42 CaLApp. 674. 

(4) Actual ,or constructive notice. 

■ IlL:—Orton Crane ’ & - Shovel Co. v, 

Federal Reserve Bank of Chicago, 
99 N.E.2d 14, 409 Ill. 285, appeal 
transferred, see 102 N.E.2d 663, 345 
)Ild.App. 284—Baumgardner v. Boyr 
er, 62 N.E.2d 247, 384 HI 684— 


Valerius v. Perry, 174 N.E. 29, 342 
Ill. 147. 

(5) Such notice as is in keeping 
with character of proceeding and is 
adequate to safeguard right entitled 
to protection. 

N.J.—State by Parsons v. Standard 
Oil Co., 74 A.2d 665, 6 N.J. 281, 
affirmed Standard Oil Co. v. State 
of N. J. by Parsons, 71 S.Ct. 822, 
341 U.S. 428, 95 L.Ed. 1078. 

<6) As to the “notice required by 
due process,** the form of the notice 
that shall he given rests largely with 
the legislative discretion. Personal 
notice is not ah indispensable ele¬ 
ment of due process of law, and its 
requirement is met when the legisla¬ 
ture has prescribed a kind of notice 
by which it is reasonably probable 
that the party proceeded against will 
be apprised of what is going on 
against him and will he afforded an 
opportunity to defend, and such no¬ 
tice may be given by publication. 
N.J.^State V. Zied, 183 A. SlO. 116 
N.J.Law 234. 

N.T.—In re Atlantic Ins. Co., 232 N. 
Y.S. 489, 133 Misc. 464. 

(7) The notice which is a prerequi¬ 
site of due process is not something 
that is rigid or fixed; it is i)ro- 
portioned to the event and to the 
circumstances thereof; and the kind 
of notice,' where and how it shall 
be served, when and to what extent 
it may be dispensed with, are within 
the sound discretion of the court, 
which must be reasonably exercised 
to accomplish, so far as it is pos¬ 
sible to do so, the desired result. 
N.Y.—In re Ryan, 40 N.Y.S.2d 592, 
180 Misc. 478, affirmed 47 N.Y.S.2d 
113, 267 App.Div. 861, appeal de¬ 
nied 48 N.Y.S.2d 324, 267 App.Div. 
902, appeal dismissed 66 N.E.2d 
121, 292 N.Y. 715. 

Kequiremeut is jurisdictional 
Okl.—^Vinson v, Oklahoma City, 66 
P.2d 933, 179 Okl. 690. 

Fair and reasonable provision 
tf-S.—Pearson v. Walling, C.C.A.Ark., 
138 F.2d 656, certiorari denied 64 
S.Ct. 616, 321 U.S. 776, 88 L.EJd. 
1069. 

B&qulrements satisfied 

(1) The requirements of due proc¬ 
ess of law are fully met by due no¬ 
tice and complete hearing under es¬ 
tablished rules of procedure before a 
judicial tribunal of competent Juris¬ 
diction. 

Okl.—^Ex parte Sales, 233 P. 1?6, 108 
Okl. 29—Ex parte, 'pCipdall, 229 JP. 
125, 102 Okl. 192. • ^ 

(2) The, ,“due prpcess’* clause is 
satisfied if citizen has reasonable no¬ 
tice and reasonable opportunity T, to 
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be heard and present claim or de¬ 
fense, due regard being had to na¬ 
ture of proceeding and character of 
rights affected. ^ 

U.S.—Dohany v. Rogers, Mich., 50 S. 
Ct. 299, 281 U.S. 362,. 74 L.Ed. 904 
68 A.L.R. 434. 

Pearson v. Walling, C.C.A.Ark., 
138 F.2d 655, certiorari denied 64 

S. Ct. 616, 321 U.S. 775, 88 L.Ed. 
1069. 

Iowa.—State v. Hanson, 207 N.W. 
769, 201 Iowa 679. 

(3) In the absence of other con¬ 
stitutional objections, it cannot be 
said that a state court denies due 
process when on appropriate hearing 
it determines that there is evidence 
to sustain a finding of the viola¬ 
tion of state law with respect to 
the conduct of local affairs. 

U.S.—^Bell Tel. Co. of Penn. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, Pa.,. 60 S.Ct. 411, 309 U.S. 
3,0, 84 L.Ed. 663. 

Statutes valid 

A law establishing an investigat¬ 
ing tribunal with power to hear) and 
determine, and which requires no¬ 
tice to be given and affords the right 
to be heard, with full opportunity 
to present all the evidence and ar¬ 
gument whicl^ the parties deem prop¬ 
er before judgment, is all that can 
be judged vital to due process of 
law. 

Wyo.—Bass v. qjity of Casper, 208 P. 

439, 28 Wyo. 387. , 

Statute Invalid 

A statute which purports to au¬ 
thorize procedure depriving an own¬ 
er of his property, without oppor¬ 
tunity for hearing and without no¬ 
tice, violates both the federal and 
state constitutions. 

Me.—^Randall v. Patch, 108 A 97, 
118 Me. 303, 8 AL.R. 65. 

9B.5 U.S.—U. S. V. Certain Parcels 
of Land in Prince George’s Coun¬ 
ty, Md., D.C.Md., 40 F.Supp. 436. 
Fundamental conception 
Cal.—^In re Buchman*s Estate, 267 
P.2d 73, 123 Cal.App.2d 646. 

98.10 N.J.—^Fantony y. Fantony, 115 
A.2d'610, 36 N.J.Super. 375. 

TaUng cf prcpearty 

A minimum requirement of due 
process, allowing for variations in 
method, is a procedure allowing per¬ 
son whose property is to be taien 
to be heard. 

N.T.—-Noyes v. Erie & Wyoming 
Farmers Co-op. Corporation, 10 N. 

T. S.2d 114, 170 Misc. 42, reversed 
on other grounds 22 ■ N,E.2d 334, 
281 N.Y. 187. 

98.15' N.C:—Board of Com*rs of Rox- 
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means a right in persons, not a mere privilege to be 
extended to them by tribunals according to their 
ex parte judgment as to whether a hearing should 
behad.^^-2<^ 


The opportunity to be heard has been required to 

be adequate,^®*25 full,®^*35 qj- reason¬ 

able.^®*'^® The hearing or defense must be before 
a competent,®® as well as before a just, equitable 


boro V. Bumpass, 63 S.E.2d 144, 
233 N.C. 190. 

9a20 D.C.—WJR, The Goodwill 
Station v. Federal Communica¬ 
tions Commission, 174 F.2d 226, 
84 U.S.App.D.C. 1, reversed on 
other grounds 69 S.Ct. 1097, 337 
Xr.S. 265, 93 L.Ed. 1353. 

G-raoe ov favor 

Where the right of hearing de¬ 
pends on the grace, favor, or dis¬ 
cretion of the persons, board, or, 
tribunal whose duty It is to decide 
the question at issue, the constitu¬ 
tional guaranty has been violated. 
Vt.—^In re Cornell, 18 A.2d 304, 111 
Vt 525. 

98.25 U.S.—La Porte v. Bitker, B. 
C-WTis., 55 P.Supp. 882, affirmed, 
C.C.A., 145 F.2d 445. 

Ill.—Grattan v. Ahlberg Bearing Co., 
26 ]Sr.E.2d 499,. 373 Ill. 455, trans¬ 
ferred, see 32 N.R2d 663,^309 Ill. 
App. 128—^Lincoln-Lansing Drain¬ 
age Dist. V. Stone, 2 N.E.2d 885, 
364 Ill. 41. 

N.J.—State V. Standard Oil Co., 64 
A.2d 386, 2 N’.J.Super. 442, opin¬ 
ion supplemented on other grotmds 
State by Parsons v. Standard Oil 
Co., 68 A.2d 499, 5 N.J.Super. 460, 
modified on other grounds’ 74 A.2d 
565, 5 N.J. 281, affirmed Standard 
Oil Co. V. State of N, J. by Par¬ 
sons, 71 S.Ct. 822, 341 U.S. 428, 
95 L.Ed. 1078. 

Kmnber of txiala 

Due process requires that a fair 
trial be had, but not two or three 
fair trials. 

Cal.—Hohreiter v. Garrison, 184 P.2d 
323, 81 Cal.App.2d 384. 

98.30 N.J.—^Fantony v. Fantony, 115 
A.2d 610, 36 N.J.Super. 375. 

98.35 Ohio.—Gallagher v. Harrison, 
88 N.E.2d 689, 86 Ohio App. 73, 
appeal dismissed 88 N.E.2d 921, 162 
Ohio App. 264. 

98.40 U.S.—^Dohahy v. Rogers, 

Mich., 50 S.Ct; 299, 281 US. 362, 
74 L.Ed. 904, 68 A.L.R. 434. 

Pearson v. Walling, C.C.A-Ark., 
138 F.2d 655, certiorari denied 64 
S.Ct. 616, 321 US. 775, 88 L.Ed. 
1069. 

Cal.—People v. Gordon, 163 P.2d 110, 
71 CaljVpp.2d 606. 

Fla.—City of Coral Gables v. Cer¬ 
tain Lands Upon Whicii Taxes 
Are Delinquent, 149 So. 36, 110 
Fla. is9—Tibbetts v. Olson, 108 So. 
679, 91 Fla. 824. 

Iowa.—State v. Hansoh' 2107 N.W. ' 
769, 201 Iowa 679. 

N.T.—^Rosenblum V. Rosenblum, 42 
N.Y.S.2d 626, l8l Misb. 78 ~Ib re 


Atlas Lathing Corp., 29 N.T.S.2d 
458, 176 Misc. 959. 

Mich.—Sipes v. ’McGhee, 25 NW.2d 
638, 316 Mich. 614, reversed on 
other grounds 68 S.Ct. 836, 334 U 
S. 1, 92 L.Ed. 1161, 3 A.L.R.2d 441. 
S.C.—State V. Brown, 182 S.E. 838, 
178 S.C. 294, appeal dismissed 
Brown v. State of South Carolina, 
66 S.Ct. 760, 298 US. 639, 80 L. 
Ed. 1372. 

Tex—^Ex parte Heida, 13 S.W.2d 67, 
118 Tex. 218. 

99. U.S.—U S. V. Dollar, D.C.Cal., 
100 F.Supp. 881, reversed on other 
grounds, C.A., U. S. v. Dollar, 196 
F.2d 651—U. S. V. Certain Parcels 
of Land in Prince George’s Coun¬ 
ty, Md.,., D.C.Md., 40 F.Supp. 436. 
Ala.—Alabama Alcoholic Beverage 
Control Bd. v. State ex, rel. Kras- 
ner, 26' So.2d 36, 247 Ala. 469— 
Vernon v. State,. 18_So.2d 388, 245 
Ala. 633—Garrett v. Reid, 13 So.2d 
97,; 244" Ala. 254—^Frahn v. Grey- 
' ling Realization Go., 195, So. 758, 
239 Ala. 680. 

Ariz.—Corpus J'tiris Secundum cited 
in Phoenix Metals Corporation v. 
Roth, 284 P.2d 645, 647, 79 Ariz. 
106. 

Cal.—Gray v. Hall,'265 P. 246, 203 
Cal. 306. • 

Hill V. Badeljy, 290 P. 637^ 107 
Cal.Apii. 698. 

Del.—Spoturno v. Woods, 192 A. 689, 

8 W.W.Harr. 368. 

D.C.—Shioutakon v. District of Co¬ 
lumbia, Mun.App., 114 A.2d 896. 
Fla.—State ex 'reL Gore v. Chilling- 
‘ worth, 171 So. 649, 126 Fla. 646— 
McDaniel v. McElvy, 108 So. 820, 
91 Fla. 770, 51 A.L.R. 731. ' 

Ga.—McIntyre v. State, 11 S.E.2d 6, 
190 Ga. 872, 134 A.L.R. 813, cer¬ 
tiorari denied McIntyre v. State of 
. Ga., 61 S.Ct. , 732, 312 US. 595, 85 
L.Ed. 1130. 

Ill.—Orton Crane & Shovel Co. v. 
Federal Reserve Bank of Chicago, 
99 N,R2d 14, 409 IlL 285, appeal 
transferred, see 102 N.E.2d 663, 
345 IlLApp. 284—^Barhett v. Cook 
, County, 57 N.B.2d 873, 388 Ill. ^61 
—Moore v. Town of Browning, 27 
N,E.2d 533, 373 Ill. 583—Griffin v. 
Cook County, 16 N.B.2d 906, 369 
HI. 380, 118 A.L.R. 1167—Martin 
V. Strubel, 10 N.E.2d 325, 367 Ill. 
21 —^Benton V. Marir, 6 N.E.2d 466, 
364 Ill. '628, transferred, see 10 
N.E.2d 864—^Pbople v. Niesman, 190 
N.E. 668, 366 Ill. 322—City of Chi¬ 
cago V. Cohn: 168 N.E. 118, 326 
Ill. 372, 65 A.L.R. 196. 

McCowan- v. McCowan, 58 N.E. 
2d 338, 324 Ill.App. 620. 


Ind.-i-Corpiis Juris Secundum cited 
la McKee v. Hasler, 98 N.E.2d 657, 
-669,'229 Ind.' 437—^Warren v. In¬ 
diana Telephone Co., 26 N.E.2d 399, 
217 Ind. 93. 

Me.—^Inhabitants of York Harbor 
Village Corporation v. Libby, 140 
A. 382, 126 Me. 637. 

Mo.—State ex rel. Sweezer v. Green, 
232 S.W.2d 897, ,360 Mo. 1249, 24 
A.L.R.2d 340. 

Ne^>.—Watkins v. Dodson, 68 N.W.2d 

_ 608, 159 Neb. 745—^In re Godden, 
63 N.W.2d 151, 158 Neb. 246. 

N.Y.—^Lyons v. Goldstein, 47 N.E.2d 
425, 290 N.Y. 19, 146 A.L.R. 1422. 

Rosenblum v. Rosenblum, 42 N 
Y.S.2d 626, 181 Misc. 7S—In re At¬ 
lantic Ins. Co., 232 N.Y.S. 489, 133 
Misc. 464. 

N.G.— Corpus Juris Secundum quoted 
In Eason v. Spence, 61 S.E.2d 717, 
721, 232 N.C. 579— Corpus Juris 
Secundum quoted in National Sur. 
Corp. V. Sharpe, 59 S.E.2d 593, 597, 
232 N.C. 98. 

Ohio.—Lute V. State, 157 N.E. 388, 
117 Ohio St. 102. * 

Okl.—Hicks V. Hamilton, 283 P.2d 
1115— Corpus Juris Secundum cltc^ 
in Skinner v. State ex rel. William¬ 
son, 115 P.2d 123, 126, 127, 189 
OkL 235, reversed on other grounds 
62 S.Ct. .1110, 316 US. 535, SB L. 
Ed. 1656, conformed to 165 P.2d 
‘716, 195* Okl. 106— Corpus Juris 
Secundum dted in Skinner v. State 
ex rel. Williamson, 115 P.2d 123, 
126, 189 Okl. 235, reversed on other 
grounds 62 S.Ct. 1110, 316 US. 535, 
86 L.Ed. ,1665, conformed to 155 
P.2d 715, 195 Okl. 106—Vinson v. 
Oklahoma City, 66 P,2d 933, 179 
Okl. 590—Wilhite v. Cruce, 172 P. 

‘ 962, 70 Okl. 70. 

Ex parte Lackey, Cr., 279 P.2d 
880—In re Lutker, Cr., 274 P.2d 
786. 

Pa.—^Petition of Kariher, 131 A. 265, 
284 Pa. 455. 

Commonwealth v. Franklin, 92 A. 
2d 272, 172 Pa.Super. 152. 

S.'C.—State V. Brown, 182 S.E. 838, 
178 S.C. 294, appeal dismissed 
Brown v. State of South Carolina, 
56 S.Ct. 750, 298 U.S. 639, SO L.Ed. 
1372.' 

Utah.—Christiansen v. Harris, 163 P. 
2d 314, 109 Utah 1—FuHer-Toponce 
Truck Co. V. Public Service Com¬ 
mission, 96 P.2d 722, 90 Utah 28. 

Wash.—^In re Petrie, 246 P. 2d 465, 
40 Wash.2d 809—Senior Citizens 
League v. Department of Social 
Sec. of Wash., 228 P.2d 478, 38 
Wash.2d 142. 

W.Va.—State v. Blevins, 48 S.E.2d 
174, 131 W.Va. 35(H 

Wis.—Ocean Accident & Guarantee 
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• and fair,and impartial^^-i^^ court or tribunal, 
and before trial,^9.15 and judgment or de- 
cree.^^*2® Such hearing has been required to be 
fair,99*25 fair and imphrtial,®9.30 and fair,99*35 


full and complete,or on the •inerits.99.45 There 
must be an orderly proceeding which is adapted, or 
appropriate, to the nature of the case,i adequate to 
safeguard the right for which the constitutional pro- 


Corp. y. Poulsen, 12 N’.W.2d 129, 
244 Wis. 286, 152 AX.R. 810. 

Wyo.—^Bass v. City of Caspar, 208 
P. 439, 28 Wyo. 887. 

Nattire of trlTjunal 
This requirement applies whether 
the tribunal exercising ’jurisdiction 
over rights or privileges protected 
by the due process clause is a judi¬ 
cial, legislative, executive, or admin¬ 
istrative one. 

Tex.—^Francisco v. Board bf Dental 
Examiners, Clv.App., 149 S,W.2d 
619, error refused. 

JtirlsdlctioiL of subject matter of 
cause 

Ala.—Alabama Alcoholic Beverage 
Control Bd. v. State ex rel. Kras- 
ner, 25 So.2d 30, 247 Ala. 469. 
Power to hear and determine case 
Ill.—Baumgardner v. Boyer, 52 IST.E. 
2d 247, 384 Ill. 584—Valerius v. 
Perry, 174 N.E. 29, 342 Ill. 147. 
99.5 Ill.—Smith v. Department of 
Registration & Ed., 106 N.B.2d 722, 
412 Ill. 332. 

99.10 Ill.—Smith v. Department of 
Registration and Ed., supra, 

Ind.—Atkisson v. Usrey, 65 N.E,2d 
489, 224 Ind, 165. ' 

Okl.—Skinner v. State ex rel. Wil¬ 
liamson, 116 P.2d 123, 189 Okl. 236. 
reversed on other grounds 62 S.Ct. 
•lllO, 316 U.S, 635. 86 L.Ed. 1656, 
conformed to 155 P.2d 716, 195 
Okl. 106, 

Ex parte Lackey, Cr., 279 P.2d 
380—In re Lutker, Or.,' 274 P.2d 
786, 

The fundamental oohcept of due 
process of law is that parties to 
contrevcrsies are entitled to have 
them determined hy ah Impartial tri¬ 
bunal. 

U.?.—Lee V. Fleming, Em.App,, 168 
P.2d 984, certiorari denied 67 S. 
Ct. 1186, 331 U.S. 805, 91 L.Ed. 
1826. 

99.15 N.C.—rBailey v. McPherson, 63 
S.E.2d 559, 233 N.C. '231. 

99.20 Ala.-^arrett v. Reid, 13 So. 
2d 97, 244 Ala. 254—Frahn v. (Jrey- 
ling Realization Co., 195 So. 758, 
239 Ala. 680. \ , 

Del.—McCoy v. Hickman, 16 , A.2d 
427, 1 Terry, Del., 687. 

Spoturno v. Woods, 192 A. 689, 
8 W.W.Harr., Del., 378. 

D.C.—^WJR, The Goodwill Station v. 
Federal Communications Commis¬ 
sion, 174 P.2d 226, 84 U.S.App.D.C., 
1, reversed on other grounds 69 S. 

. Ct. 1097, 337 U.S. 265,' 93 L.Ed.. 
1353. 

Fla.i—City of Coral Gables v. Certain 
Lands Upon Which Taxes Are De- 
IsmfQLUent, 149 So. 36, 110 Fla. 139’j 


‘ —Tibbetts, V. Olson, 108 So. 679, 
91 Fla. 824. 

Iowa.—In re Perris* Estate, 14 N.W. 

2d 889, 234 Iowa 960. 

N.C.—Bailey v. McPherson, 6$ S.E.2d 
659, 233 N.C. 231. . 

Ohio.’—Gallagher v. Harrison, 88 -N* 
E.2d 589, 86 Ohio App. ‘73, appeal 
, dismissed 88 N.E.2d 921, 162 Ohio 
App. 254. 

Pa.—Vichosky v. Boucher, 60 A.2d 
381, 162 Pa.Super. 698. 

S.C.—State V. Brown, ‘182 S.E. 838, 
178 S.C. 294, appeal dismissed 
Brown v. State of South Carolina, 
66 S.Ct. 760, 298 U.S. 639, 80 L. 
Ed. 1372, 

Utah.—Christiansen v. Harris, 163 P. 
2d 314, 109 Utah 1. 

99.25 U.S.—^U. S. V. Certain Parcels 
of Land in Prince George’s County, 
Md., D.C.Md., 40 F.Supp. 436. 

Cal.—In re Buchman’s Estate, 267 
P.2d 73, 123 Cal.App.2d 646. 

D.C.—Shioutakon v. District bf Co-i 
lumbia. Mun.App., 114 A.2d 896. 
Ind.—Corpus Juris Seeuudum cited 
in McKee v. Hasler, 98 N.E.2d 657, 
229 Ind. 437—Atkisson v. Usrey, 
65 N.E.2d 489, 224 Ind. 165—War¬ 
ren V. Indiana Telephone Co., 26 
N.E,2d 399, 217 Ind. 93. 

Neb.—Watkins v. Dodson, 68 N.W.2d 
508, 159 Neb. 746—^In re Godden, 
63 N.W.2d 151, 168 Neb. , 246. 

Fair trial of Issues involved 
Mich.—^Dation v. Ford Motor Co., 22 
N.W.2d 252, 314 Mich. 162. 

In application t, of Fourteenth 
Amendment, duty of supreme court 
does not go beyond safeguarding 
rights essential to a fair hearing by 
the states. 

U.S.—Foster v. People of State of 
Ill., 67 S.Ct. 1716, 332. U.S. 134, 91 
L.Ed. 1955. , 

99.30 Ill.—Smith v. Department of 
Registration & Ed., 10^ N.E.2d 722, 
412 Ill. 332. 

99.35 Ohio.—Gallagher v. Harrison, 
88 N.E.2d 689, 86 Ohio App. 73, 
appeal dismissed 88 N.E.2d 921,162 
Ohio St. 264. 

99.40 Kan.—Carrigg v. Anderson, 
205 P.2d 1004, 167 Kan. 238, 9 A. 
L.R-2d 546. 

99.45 N.Y.—Lyons v. Goldstein, 47 
N.E.2d 426, 290, N.Y. 19, 146 A.L.R. 
1422. 

1. U.S.— Corpus Juris . Secundum 
dted in La Porte v., Bitker, D.C. 
Wis., 65 F.Supp. 882, 886, affirmed, 
C.C.A., 145 F.2d 445,. 

Ariz.— Corpus Juris Secundum cited 
in Phoenix Metals Corporation v. 
Roth, 28:4 P.2d 646,- 647, 79 Ariz. 
106. . ■ 1 ■ , , 


Cal.—City of Los Angeles v. Oliver 
283 P. 298, 102 Cal.App. 299—Hum- 
phreys v. City and County of San 
Francisco, 268 P. 388, 92 Cal.App. 
69—Gregory v. Hecke, 238 P. 787 
73 Cal.App. 268. 

Fla.—State ex, rel. Gore v. Chilling- 
wotth, 171 So. 649, 126 Fla. 646— 
City of Coral Gables v. Certain 
Lands Upon Which Taxes Are De¬ 
linquent,' 149 So. 36, 110 Fla: 189— 
Fiehe v. R. E. Householder Ca, 
* 126 So. 2, 98 Fla. 627—Tibbetts v! 

Olson, 108 So. 679, 91 Fla. 824; 

Ill.—People ex rel. Herman Armanet- 
ti, Inc., V. City of Chicago, 112 N. 
E.2d 616, 416 Ill. 166—Orton Crane 
& Shovel Co. V. Federal Reserve 
Bank of Chicago, 99 N.B.2d 14, 409 
m. 286, appeal transferred, see 102 
N.E.2d 663, 346 IlLApp. 284—Bar¬ 
nett V. Cook County, 67 N;E.2d 873, 
388 Ill. 251—^Baumgardner v. Boy¬ 
er, 62 N.B.2d 247, 384 Ill. 684— 
People ex rel. Nelson v. Depositors 
State Bank, 37 S.E.2d 326, 377 Ill. 
602—^Durkin v. Hey, 33 N.E.2d 463, 
376 . Ill. 292—^Moore v. Town of 
Browning, 27 N.E.2d 533, 373 Ill. 
683—Grattan v. Ahlberg Bearing 
Co., 26 N.E.2d 499, 373 Ill. 455, 
transferred, see 32 N.E.2d 663, 309 
Ill.App. 128—Griffin v. Cook Coun- 
- ' ty, 16 N.B.2d 906, 369 Ill. 380, 118 
A.L.R. 1167—Mai^tin v. Strubel, 10 
N.B.2d 325, 367 Ill. 21—Benton v. 
Marr, 6 N.E.2d 466, 364 Ill. 628, 
transferred, see 10 N.E.2d 864— 
People Y. Niesman, 190 N.E. 668, 
356 Ill. 322—City of Chicago v. 
Cohn, 158 N.E. 118, 326 Ill. 372, 
65 A.L.R. 196. 

McCowan v. McCowan, 68 N.E.2d 
338, 324 Ill.App. 620. 

Kan.—Motor Equipment Co. v. Win¬ 
ters, 69 P.2d 23—^Wichita Council 
No. 1, etc. V. Security Benefit 
Ass’n, 28 P.2d 976, 138 Kan. 841, 94 
A.L.R. 629'. 

La.—Mongogma v. O’Dwyer, 16 So.2d 
829, 204 La. 1030, 152 A.L.R. 162. 

Vaughan v. Housing Authority 
of New Orleans, App., 80 So.2d 661. 
Mo.—State ex rel. Sweezer v. Green, 
232 S.W.2d 897,^360 Mo. 1249, 24 
A.L.R.2d 340. 

M!ont.—Sorensen v. Jacobson, 232 P. 
2d 332, 125 Mont. 148, 26 A.LlR.2d 
1186. 

Neb.—^Watkins v. Dodson, 68 N.W.2d 
508, 159 Neb. 745—In re 'Godden, 
63 N.W.2d,161, 158 Neb. 146. 
N.J.—Di Maio v. Reid, -37 A.2d 829, 
132 N.J.Law 17—State v. Zied, 183 
A* 210, 116,N.J.Law 234. 

Coyle V. Erie R. Co., 59 A.2d 817, 

) 142. N,J.Eq. 306, reversed on other 
, fifrounds 63 A.2d 70,2, 1 N.J. 350. 
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tection is invoked,uniform and regular,^ and in 
accordance with the law^-S and with established 
rules which do not violate fundamental rights.^ Due 
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process of law implies the right to contradict by- 
proof every material fact which bears on the ques¬ 
tion of right involved.3-5 There must be an adjudi- 


N.T.—^Rosenblum v. Rosenblum, 42 
N.Y.S.2d 626, 181 Misc. 78. 

N.C.— Corpus Juris Secundum quoted 
in Eason v. Spence, 61 S.E.2d 717, 
721, 232 N-.C. 679-^orpus Juris 
Secundum quoted in National Sur. 
Corp. V. Sharpe, 69 S.E.2d 593, 597, 
232 N.C. 98. 

Okl.—^Vogrel V. Corporation Commis¬ 
sion of Oklahoma, 121 P.2d 586, 
190 Okl. 156— Corpus Juris Secun¬ 
dum cited in Skinner v. State ex rel. 
•Williamson, 115 P.2d 123, 126, 127, 
189 Okl. 235, reversed on other 
grounds 62 S.Ct. 1110, 316 U.S. 535, 
86 L.Ed. 1655, conformed to 155 
P.2d 715, 195 Okl. 106. 

Ex parte Lackey, Cr., 279 P.2d 
380—In re Lutker, Cr., 274 P.2d 
786. 

Pa.—^Petition of Kariher, 131 A. 265, 
284 Pa. 455. 

Commonwealth v. Franklin, 92 A. 
2d 272, 172 Pa.Super. 152—Eiffert 
V. Pennsylvania Central Brewing 
Co., 15 A.2d 723, 141 Pa.Super. 543. 
Utah.—Puller-Toponce Truck Co. v. 
Public Service Commission, 96 P. 
2d 722, 99 Utah 28. 

Wash.—In re Petrie, 246 P.2d 465, 
40 Wash.2d 809—Senior Citizens 
League v. Department of Social 
Sec. of Wash., 228 P.2d 478, 38 
Wash. 2d 142. 

*Tn each case, ‘due process of law* 
requires an evaluation based on a 
disinterested inquiry pursued in the 
spirit of science, on a balanced order 
of facts exactly and fairly stated, on 
the detached consideration of con¬ 
flicting claims . . ., on a judg¬ 

ment not ad hoc and episodic but 
duly mindful of reconciling the needs 
both of continuity and of change 
in a progressive society." 

U.S.—Rochin v. People of California, 
72 S.Ct 205, 209, 342 U.S. 165, 96 
L.Ed. 183, 25 A.L.R.2d 1396. 

The essentials of a fair proceeding 

are requisites under all conditions. 
D.C.—Burns v. Lovett, 202 F.2d 335, 
91 U.S.App.D.C. 208, affirmed Burns 
V. Wilson, 73 S.Ct 1045, 346 U.S. 
137, 97 L.Ed. 1508, rehearing de¬ 
nied 74 S.Ct 3, 346 U.S. 844, 98 
L.Ed. 363. 

Procedure affecting property Inter¬ 
ests , 

What is due process in a procedure 
affecting property interests must be 
determined by taking into account 
the purposes of the procedure and its 
effect on the rights asserted, and 
all other circumstances which may 
render the proceeding appropriate to 
the nature of the case. 

U.S.—^Anderson Nat. Bank v. Luck- 
ett, Ky., 64 S.Ct. 599, 321 US. 233, 
88 L.Ed. 692, 151 AL.R. 824. 
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N.J.—State V. American-Hawaiian S. 
S. Co., 101 A.2d 598, 29 N.J.Super. 
116. 

N.Y.—In re Matson, 58 N.E.2d 601, 
293 N.Y. 476. 

1.5 U.S.—^Anderson Nat. Bank v. 
Luckett, Ky., 64 S.Ct. 599, 321 U.S. 
233, 88 L.Ed. 692, 151 A.L.R. 824. 

N.Y.—Heart v. Fletcher, 53 N.Y.S.2d 
369, 184 Misc. 659. 

A determination requiring the sur¬ 
render of property must be reason¬ 
able and free from the opportunity 
for arbitrary power. 

N.Y.—Noyes v. Erie & Wyoming 
Farmers Co-op. Corporation. 10 N. 
Y.S.2d 114, 170 Misc. 42, reversed 
on other grounds 22 N.E.2d 334, 
281 N.Y. 187. 

2 . Iowa.—State v. Hanson, 207 N.W. 
769, 201 Iowa 579. 

N.Y.—Rosenblum v. Rosenblum, 42 
N.Y.S.2d 626, 181 Misc. 78. 

N.C.— Corpus Juris Secundum quoted 
in Bason v. Spence, 61 S.B.2d 717, 
721, 232 N.C. 579— Corpus Juris 
Secundum quoted in National Sur. 
Corp. V. Sharpe, 59 S.E.2d 693, 697, 
232 N.C. 98. 

2.5 Mont.—Sorensen v. Jacobson, 
232 P.2d 332, 125 Mont. 148, 26 
A.L.R.2d 1186. 

N.Y,—Rosenblum v. Rosenblum, 42 
N.Y.S.2d 626, 181 Misc. 78. 

A plenary suit is not required sim¬ 
ply because property or personal 
rights are involved. 

Okl.—Vogel V. Corporation Commis¬ 
sion of Oklahoma, 121 P.2d 686, 
190 Okl. 156. 

3. Ill.—People ex rel. Herman Ar- 

manetti, Inc., v. City of Chicago, 
112 N.E.2d 616, 415 Ill. 165—Grat¬ 
tan V. Ahlberg Bearing Co., 26 
N.B.2d 499, 373 Ill. 455, transfer¬ 
red, see 32 N.E.2d 663, 309 Ill.App. 
128—Lincoln-Lansing Drainage 

Dist. V. Stone, 2 N.E.2d 885, 3 64 
Ill. 41—Reif V. Barrett, 188 N.E 
889, 355 Ill. 104—Winter v. Bar¬ 
rett, 186 N.E. 113, 352 Ill. 441, 89 
AL.R. 1398. 

La.—Vaughan v. Housing Authority 
of New Orleans, App., 80 So.2d 661. 
N.Y.—Rosenblum v. Rosenblum, 42 
N.Y.S.2d 626, 181 Misc. 78. 

N.C.— Corpus Juris Secundum quoted 
in Eason v. Spence, 61 S.B.2d 717 
721, 232 N.C. 579—Corpus Juris 
Secundum quoted in National Sur. 
Corp. V. Sharpe, 59 S.E.2d 693, 597, 
232 N.C. 98. 

"The due process clause in its pro 
cedural sense is a guaranty that be-^ 
fore one may be deprived of prop 
erty, a hearing must be had befor' 
a judicial or quasi-judicial body ac 
cording to established rules of law." 
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Cal.—Morris Plan Co. of Cal. v. State, 
166 P.2d 627, 629, 73 CaI.App.2d 
415. 

"Whatever may be the difficulty of 
defining this phrase of the Consti¬ 
tution when sought to be applied to 
other proceedings, when used in re¬ 
lation to those of a judicial char¬ 
acter, it is evidently, and has been so 
universally held, intended to secure 
to the citizen the right to a trial ac¬ 
cording to the forms of law of the 
questions of his liability and re¬ 
sponsibility, before his person or his 
property shall be condemned. Judi¬ 
cial action is in such cases impera¬ 
tively required, and ‘implies and in¬ 
cludes actor, reus, judex—regular 
allegations, opportunity to answer, 
and trial according to some settled 
course of judicial proceedings.* ** 
Mich.—Parsons v. Russell, 11 Mich. 
113, 121, 83 Am.D. 728. 

Arbitrary, oppressive, or unjust pro¬ 
ceeding 

(1) Due process of law is denied 
only where the proceeding Is arbi¬ 
trary, oppressive, or unjust. 

N.J.—^Horsman Dolls v. Unemploy¬ 
ment Compensation Commission, 
82 A2d 177, 7 N.J. 641, appeal 
dismissed 72 S.Ct 201, 342 US. 
890, 96 L.Ed. 667. 

(2) Due process of law excludes 
all arbitrary dealings with persons 
or property. 

Cal.—^In re Buchman’s Estate, 267 
P.2d 73, 123 Cal.App.2d 546. 

Whim or caprice of judge; person- 
al judgment 

(1) "Due process of law does not 

mean according to the whim, ca¬ 
price, or will of a judge . . . ; 
it means according to law. It shuts 
out all interference not according 
to established principles of justice 
. . . Judicial absolutism is not 

a part of the American way of life. 
The odious doctrine that the end 
justifies the means does not prevail 
in our system for the administra¬ 
tion of justice." 

Cal,—In re Buchman*s Estate, su¬ 
pra. 

(2) The judicial judgment in ap- 
nlying the due process clause must 
move within the limits of accepted 
lotions of justice, and is not to be 
based upon the idiosyncrasies of a 
merely personal judgment. 

US.—Leland v. State of Oregon, 72 
S.Ct. 1002, 343 US. 790, 96 L.Ed. 
1302, rehearing denied 73 S.Ct 4, 
344 U.S. 848, 97 L.Ed. 659. 

3.5 Ala.-r-Broadway v. Alabama 
Dry Dock & Shipbuilding Co., 20 
So.2d 41, 246 Ala. 201. 
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cation of the same nature as is present in other 

cases.3-10 

The foregoing protective principles are not con¬ 
fined to strictly court proceedings, but extend to 
every proceeding which may deprive a person of 
life, liberty, or property whether the ' process be 
judicial or administrative or executive in its na¬ 
ture.** Nevertheless, the constitutional right to a 
hearing* does not exist in all cases where the 
rights of individuals are affected or interfered with 
by offipial action or procedure.^ 
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b. Particular Process or Proceeding 

Due process of law does not guarantee any partic¬ 
ular form or mode of procedure. 'Ordinarily, but not in- 
variably, the requirement implies a judicial proceeding. 

While the constitution contains .no description of 
those processes which it was intended to allow or 
forbid, yet clearly it was not left to the legislative 
power to enact any process which might be de- 
vised.s Hence, while due process of law does not 
guarantee any particular form, mode, or method of 
procedure^ the fundamental principles inherent 
therein must be observed.^ 


3.10 Pa.—^Petition of Kariher, 131 
A. 265, 284 Pa. 465. 

Eiffert v. Pennsylvania Central 
Brewing Co., 16 A.2d 723, 141 Pa. 
Super. 643. 

SeifermiiLatioii of evidentiary 
tions 

(1) Due process of law imports 
a determination of disputed ques¬ 
tions of fact on the basis of evi¬ 
dence. 

Mich.—^Dation v. Ford Motor Co., 
22 N.W.2d 252, 314 Mich. 152. 

(2) Determination of sufficiency 
of evidence to support finding of 
trial court must be made. 

Ind.—McKee v. Hasler, 98 N.E.2d 
657, 229 Ind. 437. 

4. Ga.—Corpus Juris Secundum 
cited in Zachos v. Huiet, 26 S.E. 
2d 806, 810, 196 Ga. 7 80. 

Ill.—People V. Rathje, 164 N.E. 696, 
3^3 Ill. 304, followed in Board of 
Education of Georgetown High 
School Dist. No. 218 v. Love, 164 
N.E. 699, 333 Ill. 303—People v. 
Scott, 167 N.E. 247, 326 Ill. 327. 
Ky.—Board of Levee Com’rs of Ful¬ 
ton County v. Johnson, 199 S.W* 
8, 178 Ky. 287, L.R.AaOlSE 202. 
Minn.—In re Cosgrave's Will, 31 N. 
'W.2d 20, 225 Minn. 443, 1 A.L.R. 
176. 

N.T.—gtuart v. Palmer, 74 N.T. 183, 
30 Am.Rep. 289. 

Daley v. Board of Estimate of 
City of New York, 62 N.Y.S.2d 
433, 186 Misc. 905. 

5. “The constitutional right to a 
hearing does not exist in all classes 
of cases, where rights of individuals 
are affected or interfered with by 
official action or procedure. All 
questions which are political in 
their nature and lie within the leg¬ 
islative province may be determined 
without notice or hearing. The pow¬ 
er to exercise the right of eminent 
domain, and all questions of taxation, 
and the question whether a particular 
work shall be done, or improvenients 
of a public nature shall be ihade, or 
particular property taken by the du¬ 
ly constituted authorities, furnish 
splendid illustrations of cabes in 
which the owner is not ^entitled to a 
hearing as a matter of right.** 


I Okl.—^Pryor v. Western Paving Co., 
184 P. 88, 90, 74 Okl. 308. 

6. Neb.—Larson v. Dickey, 58 N.W. 
167, 39 Neb. 463, 42 Am.S.R. 595. 

12 C.J. p 1197 note 6. 

“The legislature is not vested with 
the power to arbitrarily provide that 
any procedure it may choose to de¬ 
clare such shall be regarded as due 
process of law." 

N.Y.—(Colon V. Lisk, 47 N.E. 302, 153 
N.Y. 188, 196, 60 Am.S.R. 609. 

7. U.S.—e d e r a 1 Communications 
Commission v. WJR, The Good¬ 
will Station, 69 S.Ct. 1097, 337 U. 
S. 265, 93 L.Ed. 1353—National La¬ 
bor Relations Board v. Mackay Ra¬ 
dio & Telegraph Co., 58 S.Ct. 904, 
304 U.S. 333, 82 L.Ed. 1381—Doh- 
any v. Rogers, Mich., 50 S.Ct. 299, 
281 U.S. 362, 74 L.Ed. 904, 68 A.L.R. 
434. 

U.S.—Taylor v. Brown, Em.App., 137 
P.2d 664, certiorari denied 64 S. 
Ct. 194, 320 U.S. 787, 88 L.Ed. 473 
—Owens V. Battenfield, C.C.A.Okl., 
33 P.2d 753, certiorari denied 60 
S.Ct. 88, 280 U.S. 605, 74 L.Ed. 649. 

Weinstein v. Bowles, D.C.Mass., 
62 F.Supp. 455. 

Me.—Le Clair v. White, 104 A. 616; 
117 Me. 335. 

Neb.—May v. City of Kearney, 17 
N.W.2d 448, 145 Neb. 475. 

“Due process of law is not con¬ 
cerned with the mere form of pro¬ 
cedure.” 

U.S.—U. S. Nat, Bank of Omaha v. 

Pamp, .C.C.A.Neb., 83 F.2d 493, 503. 
N.Y.-^People ex rel. Berger v. Ward¬ 
en of the Workhouse, 163 N.Y.S. 
910, 176 App.Div. 602. 

Okl.—Pryor v. Western Paving Co., 
184 P. 88, 74 Okl. 308. 

Pa.—^Appeal from Audit of Blythe 
Tp. School Dist., Com.PL, 8- Sch. 
Reg. 217. 

Rule as to civil remedies and pro¬ 
ceedings see infra § 611. 

“The due process clause of the 
Fourteenth Amendment does not im¬ 
pose upon the states a duty to estab¬ 
lish ideal systems for the adminis¬ 
tration of justice, with every modern 
improvement, and with provision 
against every possible hardship that 
may befall.’* 

U.S.—Ownbey v. Morgan, Del., 41 S. 

578 - 


ct. 433, 438, 256 U.S. 94, 65 L.Ed 
837, 17 A.L.R. 873. 

Pa.—^Eiffert v., Pennsylvania Central 
Brewing Co., 15 A.2d 723, 726, 141 
Pa. Super. 643. 

Manner of exercising jurisdiction of 
courts 

The due process of law clauses 
do not purport to regulate or control 
the manner in which courts shall 
exercise their jurisdiction, but that 
is left as a prerogative of the courts 
themselves and of the lawmaking 
power, and can be lawfully exercised 
in any manner which the constitution 
does not directly prohibit; thus, the 
court may formulate its own proce¬ 
dure where the statute provides none, 
by rules or other mode. 

N.Y.—Hayman v. Morris, 37 N.Y.S.2d 
884, settled 38 N.Y.S.2d 782, 179 
Misc. 265. 

Discretion of trial court 
The enforcement of the right guar- ‘ 
anteed by the constitutional provisibn 
that every person, for an injury done 
him ill his land, goods, person, or rep¬ 
utation, shall have remedy by due 
course of law, and right and justice ‘ 
administered -without sale, denial, or 
delay, ^ is left in the sound discretion 
of the trial court, unless there is pal¬ 
pable or gross abuse of the discre¬ 
tion. 

N.C.—State v. Godwin, 3 S.E.2d 347, 
216 N.C. 49. ' 

Writing 

In the absence of specific provi¬ 
sions to the contrary, due process 
does not require that any or all of 
its requirements must be in writing 
or in any particular form. 

Utah.—Christiansen v. Harris, 163 P. 
2d 314, 109 Utah 1. 

8. Ala.—In re Opinion of the Jus¬ 
tices, 40 So.2d 849, 252 Ala 351. 

Okl.—Pryor ‘ v. Weste!m Paving Co., 
184 P. 88, 74 Okl. 308. 

Pa—^Appeal from Audit of Blythe 
Tp. School Dist, Com.PL, 8 ■ Sch. 
Reg. 217. ' 

“The leg-islature is not vested with 
the power to arbitrarily provide that 
any procedure it may choose’ to de¬ 
clare such shall be regarded as due 
process of law. If it possessed that 
power, the guaranties of the cbnsti- 
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. Under ordinary circumstances the requirement im- past, hut may include new methods of procedure un¬ 
plies a judicial proceeding,9 or judicial action, but known to the common law, provided they are in 
such a proceeding, action, or process is not in- harmony with the underlying principles of such 
variably required or essential,^® or necessarily procedure according to the traditions of the corn- 
meant in proper cases the purposes of the mon law.^^^ Under the' guaranty, one may claim 
law, especially as to property, may be effected by neither a right to trial by jury^^ nor a right of ap- 
executive or administrative action and still be valid peal.^^ 
if they meet the requirements of due process.^^-^O 

For a treatment of the particular requisites of 
The proceedin'gs provided need not be according civil remedies and procedure, see infra §§ 611-^29, 
to the course of the common law>i process and §§ 579-598 for a treatment of the requirements 

is not limited to the process of settled usage of the in criminal prosecutions. 


tution would be rendered unavailingr, I 
and private rig-hts of citizens would 
be within its absolute control.** 

Nf.J.—St. John the Baptist Greek 
Catholic Church of Perth Amboy, 
N. J. V. Gengor, 180 A. 379, 386, 
118 N.J.Eq. 467, modified on other 
grounds 189 A. 113, 121 N.J.Eq. 
349. 

NT.T.—Colon v. Lisk, 47 N.E. 302, 304, 
153 N.T. 188, 60 Am.S.R. 609. 

PiULdameatal principles 

The due process clause simply 
means procedurally the “law of the 
land,*’ that is, not all procedural prin¬ 
ciples, but only those which are truly 
“fundamental.” 

U.S.—Prentiss v. National Airlines, 

D. aN.J., 112 F.Supp. 306, 309. 

Hearing or reading material for de- 
cislon 

Due process requires that the one 
who decides in the exercise of a ju¬ 
dicial function must hear, or, in the 
case of written testimony, read, the 
material on which decision is based. 
U.S. — ^N. L. R. B. V. Botany Worsted 
Mills, C.C.A.3, 106 F.2d 263. 

Procednre prescribed by state 
Where procedure prescribed by 
state actually affords character of 
due prbcess contemplated by federal 
constitution, and procedure Is fol¬ 
lowed, there is no denial of due 
process under federal constitution; 
if it does not, or is not followed, the 
right has been violated. 

U.S.—Mueller v. Powell, C.A.Mo., 203 
P.2d 797. 

9 . U.S.—Gas & Electric Securities 
Co. v. Manhattan & Queens Trac¬ 
tion Corporation, C.C.A.N.Y., 266 F. 
625, appeal dismissed Begg v. City 
of New York, 43 S.Ct. 513, 262 U.S. 
196, 67 L..Ed. 946. 

N.J.—^Hyman v. Muller, 62 A.2d 221, 
1 N.J. 124. 

Okl.—^Pryor v. Western Paving Co., 
184 P. 88, 74 Okl. 308. 

Utah.—Christiansen v. Harris, 163 P. 
2d 314, 109 Utah 1. 

10. D.C.—Barry V. Hall, 98 P.2d 222, 
68 App.D.C. 350. 

Ga.—iCity of Macon v. Benson, 166 S. 

E. 26, 176 Ga. ,60^ ; 


Ill.—People ex rel. Radium Dial Co. 
V. Ryan, 21 N.E.2d 749, 371 Ill. 597, 
appeal dismissed Radium Dial Co. 

V. Ryan, 60 S.Ct. 99, 308 U.S. 504, 
84 L.Ed. 432, rehearing denied 60 S. 
Ct. 127, 308 U.S. 634, 84 L.Ed. 528— 
People V. Anderson, 189 N.E. 338, 
355 Ill. 289—^Ramsay v. Shelton, 
160 N.E. 769, 329 Ill. 432. 

Neb.—May v. City of Kearney, 17 N. 

W. 2d 448, 145 Neb. 475. 

Okl.—^Pryor v. Western Paving Co., 
184 P. 88, 74 Okl. 308. 

Utah.—Christiansen v. Harris, 163 
P.2d 314, 109 Utah 1. 

Wyo,—State v. Ross, 228 P. 636, 31 
Wyo. 600. 

Administrative proceedings see infra 
§§ 628, 629. 

”A hearing before a judicial tribu¬ 
nal is not essential.” 

Me.—Randall v. Patch, 108 A. 97, 98, 
118 Me. 303, 8 A.L.R. 65. 

Court hearing or trial not always 
necessary * 

(1) In general. 

Cal.—Gregory v. Hecke, 238 P. 787, 
73 Cal.App. 268. 

Idaho.—Chambers v. McCollum, 272 
P. 707, 47 Idaho 74. 

Mo.—State ex rel. Hurwitz v. North, 
264 N.W. 678, 304 Mo. 607, af-1 
firmed 46 S.Ct. 384, 271 U.S. 40, 70 | 
L.Ed. 818. 

('2) To satisfy requirement of due 
process of law, judicial hearing and 
trial before courts is not ne^sessary, 
but it, is satisfied by statutory provi¬ 
sion for hearing, after notice, before 
a board or oflicer empowered to hear 
and determine issues presented. 

Cal.—Irvine v. Citrus Pest Dist. No. 
2 of San Bernardino County, 144 P. 
2d 857, 62 Cal.App.2d 378. 

10.5 Mo.—^Baxter v. Land Const. Co., 
206 S.W.2d 325, 357 Mo. 68—Ex 
- parte Williams, 139 S.W.2d 486, 345 
Mo. 1121, certiorari, denied Wil¬ 
liams V. Golden, 61 S.Ct 42, 311 
U.S. 675, 85 L.Ed. 434. 

**Due -process does not necessarily 
.mean judicial process.. It is sufficient 
if there is at some stage an opportu¬ 
nity to be heard suitable to the oc¬ 
casion and an opportunity for judi- 
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cial review at least to ascertain 
whether the fundamental elements 
of due process have been met.” 

Md.—Burke' v. Fidelity Trust Co., 
96 A.2d 254, 260, 202 Md. 178. 

10.10 Utah.—Christiansen v. He-rris, 
163 P.2d 314, 109 Utah 1. 

11. U.S.—Truax v. Corrigan, Ariz., 
42 S.Ct. 124, 257 U.a 312, 66 IxEd. 
254, 27 A.L.R. 375. 

Mo.—State ex rel. Hurwitz v. North, 
264 S.W. 678, 304 Mo. 607, aflirmed 
46 S.Ct. 384, 271 U.S. 40, 70 L.Ed. 
818. 

12. Cal.—^People v. Troche, 273 P. 
767, 206 Cal. 35, appeal dismissed 
and certiorari denied Troche v. 
People of State of California, 50 S. 
Ct. 87, 280 U.S. 524, 74 L.Ed. 592. 
Buies of law and procedure prac¬ 
ticed at the time of the adoption of 
the constitution did not become an 
inherent part of “due process." 

Mass.—^In. re Opinion of the Justices, 

123 N.E. 100, 232 Mass. 601. 

Nev.—^Vineyard Land & Stock Co. v. 
District Court of Fourth Judicial 
Dist. of Nevada, in and for Elko 
County, 171 P. 166, 42 Nev. 1. 
limitation on change in rules 
No change in rules of procedure 
can be made which disregards the 
fundamental principles which have 
relation to process of law and pro¬ 
tect the citizen in his private right, 
and guard him against the arbitrary 
action of the government. 

U.S.—^Twining v. New Jersey, N.J., 
29 S.Ct. 14, 211 U.S. 78, 63 L.Ed. 
97. 

Mass.—In i^e Opinion of the Justices, 
123 N.E. 100, 232 Mass. 601. 

13. U.S.—^Dohany v. Rogers, Mich., 
,60 S.Ct 299, 281 U.S. 362, 74 L.Ed. 
904, 68 A.L.H 434. 

Iowa.—State v. Hanson, 207 N.W. 
769, 201 Iowa 579. 

Mo.—State ex rel. Pulitzer Pub. Co. 
V. Coleman, 152 S.W.2d 640, 347 Mo. 
1239. 

Trial by jury in criminal cases sea 
infra § 690. 

14. U.S.—^Dohany v. Rogers, Mich., 
50 S.Ct 299, 281 U.S. 362, 74 L.Ed. 
904, 68 A.L.R. 434. 
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§ 569(5). —- Exercise of Legislative 

Power 

a. In general 

b. Classification; discrimination 

a. In Creneral 

Due process of law in legislation requires conformity 
to the settled maxims of free governments, definiteness, 
legislative power to act on the subject matter, a rea¬ 
sonable relation to a proper legislative purpose, absence 
of arbitrariness, and equal application. 

The inexorable command is that a statute must 
accord due process of law,^^-^® and the guaranty of 
due process is a restraint on the legislative will.'^s 
However, the guaranty was not intended to de¬ 
prive the state of all power to make laws, ^'due 
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process of law” presupposing law-making power 
and its exercise,and the constitutional provision 
being not an inhibition of legislation, but of acts 
without law.^® 

In legislative proceedings, due process of law 
requires conformity to the settled maxims of free 
governments, observance of constitutional restraints 
and requirements, and an omission to exercise pow¬ 
ers appertaining to the judicial or executive de- 
partments.^9 If an act of the legislature is au¬ 
thorized and promulgated by the inherent and re¬ 
served powers of the state and is enforced with 
due regard to, and observance of, the rules estab¬ 
lished by our system of jurisprudence for the se¬ 
curity of life, liberty, and property, it is not in 
conflict with the due process guaranty ;20 and where 


14.50 Tex.—Lone Star Gas Co. v. 
Kelly, 165 S.W.2d 446, 140 Tex. 
15, answer to certified question 
conformed to, Civ.App., 166 S.W. 
2 d 191. 

International & G. N. R. Co. v. 
Mallard, Com.App., 277 S.W. 1051. 
"Nothing is paramount to that 
requirement. The security of prop¬ 
erty, life, and liberty depend on Its 
observance/’ 

Tex.—Lone Star Gas Co. v. Kelly, 165 

S. W.2d 446, 449, 140 Tex, 15, an¬ 
swer to certified question conform¬ 
ed to, Civ.App., 166 S.W.2d 191. 

International & G. N. R. Co. v, 
Mallard, Com.App., 277 S.W. 1051, 
1063. 

15. Cal.—-Wissner v. Wissner, 201 P. 
2d 837, 89 Cal,App,2d 769, reversed 
on other grounds 70 S.Ct. 398, 338 
U.S, 655, 94 L.Ed. 424, rehearing 
denied 70 S.Ct. 619, 339 U.S. 926, 
94 L.Ed. 1348, conformed to 219 
P.2d 553, 97 Cal,App.2d 930. 

Neb.—Corpus Juris Secundum cited 
In Lincoln Federal Labor Union v. 
Northwestern I. & M. Co., 81 N.W. 
2d 477, 489, 149 Neb. 607, aflfirmed 
69 S.Ct. 261, 260, 335 U.S. 625, 93 
L.Ed. 212, 6 A.L.R.2d 473. 

N.T.—In re Littleton’s Estate, 223 N. 

T. S. 470, 129 Misc. 846. 

Power and enactments of congress 

(1) Substantive due process is a 
limitation on all powers of congress, 
including the war power. 

U.S.—Galvan v. Press, Cal., 74 S.Ct. 
737, 347 U.S. 622, 98 L.Ed. 911, 
rehearing denied 75 S.Ct. 17, 348 

U. S. 852, 99 L.Ed. 671. 

(2) The constitutional requirement 
of procedural due process of law 
derives from the same source as con¬ 
gress’ power to legislate, and, where 
applicable, permeates every valid en¬ 
actment of that body. 

U.S.—Wong Yang Sung v. McGrath, 
App.D.C., 70 S.Ct. 445, 339 U.S. 33, 
94 L.Edl 616, modified on other 


grounds 70 S.Ct. 664, 339 U.S. 908, 
94 L.Ed. 1336. 

(3) The powers of congress to pass 
bankruptcy acts and to enact several 
separate subjects in one bill are sub¬ 
ject to limitations of due process. 
U.S.—Chase Nat Bank of City of 
New York v. Mobile & O. R. Co., 
D.C.Ala., 30 F.Supp. 565. 
lu passing curative statutes, legis¬ 
lature cannot rise above federal and 
state constitutional provisions that 
property cannot be taken from in¬ 
dividual owner without due process 
of law. 

Cal.—Litchfield v. Marin County, 280 
P.2d 117, 130 Cal.App.2d 806. 

16. Ohio.-^State ex rel. Schneider v. 
Gullatt Cleaning & Laundry Co., 32 
Ohio N.P..N.S., 121. 

17. U.S.—^International Broth. of 
Teamsters, Chauffeurs, Warehouse¬ 
men &. Helpers Union, Local 309, 

V. Hanke, Wash., 70 S.Ct 773, 339 
U.S. 479, 94 L.Ed. 996, 13 A.L.R.2d 
631, rehearing denied 70 S.Ct. 1018, 
339 U.S. 991, 94 L.Ed. 1391—Ever¬ 
son V. Board of Ed. of Ewing Tp., 
N.J., 67 S.Ct. 604, 330 U.S. 1, 91 
L.Ed. 711, 168 A.L.R. 1392, rehear¬ 
ing denied 67 S.Ct 962, 330 U.S. 
856, 91 L.Ed. 1297. 

Ohio.—State ex rel. Schneider v. Gul¬ 
latt Cleaning & Laundry Co., 32 
Ohio N.P.,N.S., 121. 

The Pourteeuth Amendment is not 
a limitation on the rights of the 
states’ political and legislative pow¬ 
ers. 

Okl.—Pryor v. Western Paving Co., 
184 P. 88, 74 Okl. 308. 

18. Ark.—Sumpter v. State, 98 S.W. 
719, 81 Ark. 60. 

Vt —State V. Felch, 105 A. 23, 92 Vt. 
477. 

Retrospective laws see supra § 416. 
^legislative control of right of lib¬ 
erty or property 

The right of enjoyment of liberty 
or property is sublect to legislative 
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control, provided a substantial right 
is left. 

N.Y.—Wynehamer v. People, 13 N.T. 

378, 2 Park.Cr. 421. 

Obstruction of national policy 
The provisions of the Fifth Amend¬ 
ment may not be invoked to obstruct 
a national policy which congress has 
power to adopt. 

Tex.—^National Carloading Corp. v. 
Phcenix-El Paso Exp., 176 S.W.2d 
564, 142 Tex. 141, certiorari denied 
64 S.Ct. 1156, 322 U.S. 747, 88 L. 
Ed. 1678. 

19. N.Y.—Bertholf v. O’Reilly, 74 N. 
Y. 609, 30 Am.R. 323. 

20. Fla.—State v. Dowling, 110 So. 
^ 522, 92 Fla. 848. 

Neb.—Corpus Juris Secundum cited 
in Rein v. Johnson, 30 N.W.2d 548, 
658, 149 Neb. 67, certiorari denied 

69 S.Ct. 31, 335 U.S. 814, 93 L.Ed. 
369. 

Ohio.—City of Cincinnati v. Rosi, 109 
N.E.2d 290, 92 Ohio App. 8, ap¬ 
peal dismissed 107 N.E.2d 113, 158 
Ohio St. 180. 

Hearing not required 

(1) Federal Constitution does not 
require a hearing before or in con¬ 
nection with the exercise of a quasi 
legislative function. 

U.S.—Brown v. Winter, D.C.Wis., 60 
F.Supp. 804. 

(2) In legislation or rule making, 
there is no constitutional right to a 
hearing. 

U.S.—^Willapoint Oysters v. Ewing, C. 
A.9, 174 F.2d 676, certiorari denied 

70 S.Ct 101, 338 U.S. 860, 94 L.Ed. 
627, rehearing denied' 70 S.Ct. 793, 
339 U.S. 945, 94 L.Ed. 1360. 

(3) There is generally no require¬ 
ment of a hearing in a legislative 
determination, in order to satisfy re¬ 
quirements of due process, and when 
legislative authority is delegated, the 
exercise thereof by agent of legisla¬ 
ture is not subject to requirement of 
hearing, unless legislature has de- 
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the purpose is a legitimate function of government, 
and the measures invoked are wholly reasonable and 
appropriate to that end, there is no invasion of the 

guarantee.20.5 

To satisfy the requirements of due process of law, 
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the legislature must have power to act on the sub¬ 
ject matter the power must not be exercised in 
an unreasonable, arbitrary, capricious, or discrim¬ 
inatory manner the act involved must have a 


dared such to be^ a condition or regr- 
ulation prerequisite to action. 

Mo.—^Phillips Pipe Line Co. v. Brand- 
stetter. App., 263 S.W.2d 880. 

20.5 N.J.—Singrer Sewing: Mach. Co. 
V. New Jersey Unemployment Com¬ 
pensation Commission, 27 A.2d 889, 
128 N.J.Law 611, affirmed 31 A.2d 
818, 130 N.J.Law 173. 

BesrnlatioxL which is reasonable in 
relation to its subject and is adopted 
in the interest of the community is 
due process. 

Ind.—^Walgreen Co. v. Gross Income 
Tax Division, 75 N.E.2d 784, 225 
Ind. 418. 1 A.L.R.2d 1014. 

Little scope for due process olatLse 
If a statute is an appropriate 
means to a permitted end, there is 
little scope for the operation of the 
due process clause. 

Tj.s. —^Virginian Ry. Co. v. System 
Federation No. 40, Va., 57 S.Ct. 592, 
300 U.S. 615, 81 L.Ed. 789. 

Porter v. Shibe, C.C.A.C 0 I 0 . & 
Kan., 158 F.2d 68. 

Henderson v. Kimmel, D.C.Kan., 
47 F.Supp. 635. 

D.C.—City of Atlanta v. National Bi¬ 
tuminous Coal Commission, D.C., 26 
F.Supp. 606, affirmed City of At¬ 
lanta V. Ickes, 60 S.Ct 170, 308 
U.S. 517, 84 L.Ed. 440. 

N.Y.—^Alexewicz v. General Aniline 
& Film Corp., 43 N,Y.S.2d 713, 181 
Misc. 181. 

21. Neb.—Corpus Juris Secundum 
cited in Rein v. Johnson, 30 N.W. 
2d 648, 558, 149 Neb. 67, certiorari 
denied 69 S.Ct 31, 365 U.S. 814, 
93 L.E<i 369. 

N.M,—State v. Henry, 25 P.2d 204, 
37 N.M. 536, 90 A.L.R. 805, follow¬ 
ed in Barry v. Compton, 26 P.2d 
359, 37 N.M. 599. 

“To declare a law unconstitutional 
it must appear ... either that 
the legislature had no power to act 
upon the subject-matter, or, having 
such power, it was exercised in an 
arbitrary, unreasonable, discrimina¬ 
tory, or capricious manner, and that 
the methods adopted have no rea¬ 
sonable relation to the subject-mat¬ 
ter or to the achievement of the re¬ 
sult desired.'* 

N.Y.—People V. Lee, 272 N.T.S. 817, 
821, 151 Misc. 431. 

22. U.S.—Neffla v. People of State of 
New York, N.Y., 54 S.Ct 505, 291 
U.S. 602, 78 L.Ed. 940, 89 A.L.R. 
1469. 

Porter v. Shibe, C.C.A.C 0 I 0 . & 
Kan., 158 P.2d 68—^North American 
Oo. V. Securities €tnd Exchange 


Commission, C.C.A.2, 133 F.2d 148, 
affirmed 66 S.Ct 785, 327 U.S. 686, 
90 L.Ed. 945—Minski v. U. S., C.C. 
A.Mich., 131 F.2d 614, affirmed 63 S. 
Ct 1241, 319 U.S. 463, 87 L.Ed. 1519, 
certiorari denied 63 S.Ct. 1431, 319 

U. S. 775, 87 L.Ed. 1722. 

Speed V. Transamerica Corp., D. 
C.Del., 99 F.Supp. 808, opinion sup¬ 
plemented on other grounds 100 F. 
Supp. 461, petition denied 100 F. 
Supp. 463—Miller v. Howe Sound 
Min. Co., D.aWash., 77 F.Supp. 540 
—^Bateman v. Ford Motor Co., D.C. 
Mich., 76 F.Supp. 178, affirmed, C. 
A., Fisch V. General Motors Corp., 
169 P.2d 266, certiorari denied 69 
S.Ct 405, 335 U.S. 902, 93 L.Ed. 436 
and Bateman v. Ford Motor Co., 69 
S.Ct 405, 335 U.S. 902, 93 L.Ed. 436 
—Hollingsworth v. Federal Min. & 
Smelting C3o., D.C.Idaho, 74 F.Supp. 
1009—Jung V. City of Winona, D.C. 
Minn., 71 F.Supp. 658—^Merced 
Dredging Co. v. Merced County, D. 

C. Cal., 67 F.Supp. 598—Smolowe v. 
Delendo Corp., D.C.N.Y., 46 F.Supp. 
758, affirmed, C.C.A.. 136 F.2d 231, 
148 A.L.R. 300, certiorari denied 64 
S.Ct 66, 320 U.S, 751, 88 L.Ed. 446 
—Publix Cleaners v. Florida Dry 
Cleaning and Laundry Board, D.C. 
Fla., 32 F.Supp. 31—^Paramount 
Pictures v. Danger, D.C.N.D., 23 F. 
Supp. 890, reversed on other 
grounds 69 S.Ct 641, 306 U.S. 619, 
83 L.Ed. 1025—U. S. v. Schechter, 

D. C.N.Y., 8 F.Supp. 136, reversed in 
part on other grounds and affirmed 
in part, C.C.A,. U. S. v. A, L. A. 
Schechter Poultry Corporation, 76 
P,2d 617, reversed in part on other 
grounds and affirmed in part A. L. 
A. Schechter Poultry Corporation 

V. U. S., 65 S.Ct 837, 295 U.S. 495, 
79 L.Ed. 1570, 97 A.L.R. 947, fol¬ 
lowed in Divisional Code Authority 
No. 23, Retail Solid Fuel Industry 
V. Reisenberg, 196 N.E. 424, 129 
Ohio St 679. 

Ariz.—American Federation of Labor 
V. American Sash & Door Co., 189 
P.2d 912, 67 Arlz. 20, affirmed 69 
S.Ct 258. 260, 335 U.S. 638, 93 L. 
Ed. 222, 6 A.L.R.2d 481. 

Cal.—^People v. Heckman, 268 P. 909, 
204 Cal. 470, appeal denied 270 P. 
1119, 204 Cal. 470, 

D.C.—Lapides v. Clark, 176 F.2d 619, 
85 U.S.App.D.C, 101, certiorari de¬ 
nied 70 S.Ct 101, 338 U.S. 860, 94 
L.Ed. 527, rehearing denied Lapides 
V. McGrath, 70 S.Ct 187, 338 U.S. 
888. 94 L.Ed. 545—City of Atlanta 
V, National Bituminous Coal Com¬ 
mission, D.C., 26 F.Supp. 606, af¬ 
firmed City of Atlanta v. Ickes, 
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60 S.Ct 170, 308 U.S. 517, 84 L.Ed- 
440. 

Fla.—Heller v. Abess, 184 So. 122, 134 
Fla. 610. 

Md.—Daniel Loughran Co. v. Lord 
Baltimore Candy & Tobacco Co„ 12 
A.2d 201, 178 Md. 38. 

Miss.—Saucier v. Life & Cas. Ins. Co. 
of Tenn., 198 So. 625, 189 Miss. 693 
—^Mississippi State Tax Commis¬ 
sion V. Flora Drug Co., 148 So. 
373, 167 Miss. 1. 

Neb.—^Hanson v. Union Pac. R. Co., 
71 N.W.2d 526, 160 Neb. 669— Cor¬ 
pus Juris Secundum cited iu Rein 
V. Johnson, 30 N.W.2d 548, 558, 149 
Neb. 67, certiorari denied 69 S.Ct 
31, 335 U.S, 814, 93 L.Ed. 369. 

N.J.—Schmidt v. Board of Adjust¬ 
ment of City of Newark, 88 A. 2d 
607, 9 N.J. 405—Washington Nat 
Ins. Co. V. Board of Review of Un¬ 
employment Compensation Com¬ 
mission, 61 A.2d 178, 137 N.JXaw 
596. affirmed 64 A.2d 443, 1 N.J. 
545—Wiley Motors v. Unemploy¬ 
ment Compensation Commission, 31 
A.2d 39, 130 N.J.Law 30, affirmed 
35 A.2d 894, 131 N.J.Law 228. 

N.Y.—^Noyes v. Erie & Wyoming 
Farmers Co-op. Corp., 22 N.B.2d 
334, 281 N.Y. 187—W. H. H. Cham¬ 
berlin, Inc., V. Andrews, 286 N.Y.S. 
242, 169 Misc. 124, modified on oth¬ 
er grounds 2 N.E.2d 22, 271 N.Y. 1, 
106 A.L.R.2d 1519, affirmed 57 S. 
Ct 122, 301 U.S. 515, 81 L,Bd. 380, 
rehearing denied 67 S.Ct 926, 301 

U. S. 714, 81 L.Bd. 1365—People v. 
Lee, 272 N.Y.S. 817, 151 Misc. 431. 

Pa.—^Equitable Loan Soc. v. Harr, 
Com.Pl., 49 Dauph,Co. 182. 

Tex.—^American Federation of Labor 

V. Mann, Civ.App., 188 S.W.2d 276. 
Va.—Stickley v. Givens, 11 S.B.2d 

631, 176 Va. 648, 

Wis,—State ex rel. Finnegan v, Lin¬ 
coln Dairy Co., 265 N.W. 197, 221 
Wis. 1, rehearing denied 265 N.W. 
851, 221 Wis. 1. 

Rule as to police power see infra f 
571. 

"It is true that no one has a vest¬ 
ed right in any particular rule oi 
the common law, but it is also true 
that the legislative power of the 
state can only be exerted in subor¬ 
dination to the fundamental princi¬ 
ples of right and justice, which the 
guaranty of due process in the Four¬ 
teenth Amendment was intended to 
preserve, and that a purely arbitrary 
or capricious exercise of that power 
whereby a wrongful and highly in¬ 
jurious Invasion of property rights 
... is practically sanctioned and 
the owner stripped of all real reme- 
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feasonable relation to a proper legislative purpose, | have a real,^^*^^ and must have, ‘ as well, a 
or to a legitimate end;23-5 the means selected must | 


dy, is at variance with those prin¬ 
ciples.” 

tJ.S.—Truax v. Corrigan, Ariz., 42 S. 
Ct. 124, 128, 257 U.S. 312, 66 L.Ed. 
254, 27 A.L.R. 375. 

“The Legislature is itself the judge 
of the conditions which warrant leg¬ 
islative enactments, and they are 
only to be set aside when they in¬ 
volve such palpable abuse of power 
and lack of reasonableness to accom¬ 
plish a lawful end that they may be 
said to be arbitrary, capricious, and 
unreasonable and hence irreconcila¬ 
ble with conception of due process of 
law.” 

Okl.—^Board of Regents of Okl. Agr. 
Colleges V. XTpdegrafe, 237 P.2d 131, 
137, 206 Okl. 301, reversed on oth¬ 
er grounds Wieman v. UpdegrafC, 

. 73 S.Ct. 215, 344 U.S. 183, 97 L.Ed. 
216—^Palmer Oil Corp. v. Phillips 
Petroleum Co., 231 P.2d 997, 999, 
204 Okl. 543, appeal dismissed 
Palmer Oil Corp. v. Amerada Pe¬ 
troleum Corp., 72 S.Ct. 842, 343 U. 
S. 390, 96 L.Ed. 1022—Adwon, v. 
Oklahoma Retail Grocers Ass’n, 2-28 
P.2d 376, 377, 204 Okl. 199—Appli¬ 
cation of Richardson, 184 P.2d 642, 
643, 199 Okl. 406. 

XTnreasonably discriminatory 
Neb.—^Rein v. Johnson, 30 N,W.2d 
648, 149 Neb. 67, certiorari denied 
69 S.Ct. 31, 335 U.S. 814, 93 L.Ed. 
369. 

Test 

Whether statute is palpably arbi¬ 
trary and plain abuse of power is 
test of whether it denies due process 
of law. 

.Conn.—State v. Sixth Taxing Dist., 
132 A. 561, 104 Conn. 192. 

Method prescribed for enforcing 
statute may be so arbitrary and un¬ 
reasonable as to subject it to judi¬ 
cial interference and condemnation 
as not affording due process. 

Iowa.—^Loftus V. Department of Ag¬ 
riculture of State of Iowa, 232 N. 
W. 412, 211 Iowa 566, appeal dis¬ 
missed 61 S.Ct. 647, 283 U.S. 809, 
76 L.Ed. 1427. 

!^e function of the courts in the 

application of the Fifth and Four¬ 
teenth Amendments is to determine 
ip each case whether circumstances 
vindicate challenged regulation as a 
reasonable exertion of governmental 
authority or condemn It as arbitrary 
or discriminatory. 

N.T.—Peters v. New York City Hous- 
,ing Authority, 128 N.Y.S.2d 224, 
..modified on other grounds 128 N.Y.; 

R2d 712, 283 App.Div. 801, reversed 
r pn other grounds 121 N,E.2d 529, 

, 307 N-Y. 519. 

PbUce' power or general power 

tl) It is immaterial whether the 
tetihlhoio^ used' ik' polled power or I 


the general power of the legislature, 
since the issue as to whether or not 
due process has been denied hinges 
on whether or not the statutes and 
rules are arbitrary, unreasonable, or 
capricious. 

U.S.—Pyeatte v. .Board of Regents 
of University of Okl., D.C.Okl., 102 
F.Supp. 407, affirmed 72 S.Ct. 567, 
342 U.S. 936, 96 L.Ed. 696. 

(2) Police power see infra § 571. 

23. tf.S.—Springfield Fire & Marine 
Ins. Co. V. Holmes, D.C.Mont, 32 
F.Supp. 964, reversed on other 
grounds 61 S.Ct. 19, 311 U.S. 606, 85 
L.Ed. 384, rehearing denied 61 S. 
Ct. 129, 311 U.S. 726, 85 L.Ed. 473 
—U. S. V. Schechter, D.C.N.Y., 8 
F.Supp. 136, reversed in part on 
I other grounds and affirmed in part, 
C.C.A., U. S. V. A. L, A. Schechter 
Poultry Corporation, 76 P.2d 617, 
reversed in part on other grounds 
and affirmed in part A. L. A. 
Schechter Poultry Corporation v. 
U. S., 55 S.Ct 837, 2‘96 U.S. 495, 79 
L.Ed. 1570, 97 A.L.R. 947, followed 
in Divisional Code Authority No. 
23, Retail Solid Fuel Industry v. 
Heisenberg, 196 N.E. 424, 129 Ohio 
St 679, 

D.C.—City of Atlanta v. National Bi¬ 
tuminous Coal Commission,' D.C., 
26 F.Supp. 606, affirmed City of 
Atlanta v. Ickes, 60 S.Ct 170, 308 
U.S. 617, 84 L.Ed. ,440. 

Miss.—Craig v. North Miss. Commu¬ 
nity Hospital, 39 So.2d 523, 206 
Miss. 11—Mississippi State Tax 
Commission v. Flora Drug Co., 148 
So. 373, 167 Miss. 1. 

Neb.—Corpus Juris Secundum cited 
in Rein v. Johnson, 30 N.W.2d 648, 
658, 149 Neb. 67, certiorari denied 
69 S.Ct 31, 335 U.S. 814, 93 L.Ed. 
369. 

N.J.—^Wiley Motors v. Unemployment 
Compensation Commission, 31 A. 
2d 39, 130 N.J.Law 30, affirmed 35 
A.2d 894, 131 N.J.Law 228. 

N.Y.—^W. H. H. Chamberlin, Inc., v. 
Andrews, 286 N.Y.S. 242, 169 Misc. 
124, modified on other grounds 2 
N.E.2d 22, 271 N.Y. 1. 

Va.—Stickley v. Givens, 11 S.E.2d 
631, 176 Va. 648. ’ 

Wis.—State ex rel. Finnegan v. Lin¬ 
coln Dairy Co., 265 N.W. 197, 221 
Wis. 1, rehearing denied 265 N.W. 
851, 221 Wis. 1. 

“If the act is ‘necessary and prop¬ 
er* in the light of the subject it 
treats and the object it seeks, if it 
does not run contrary to fundamental 
principles of right and justice or the 
rules and forms, which have been 
established for the protection of pri- 1 
vate rights, and if it is' reasonable 
and not arbitrary, it is a valid ex¬ 
ercise of the lawmaking powCr.” 

N.Y.—i’Miller v. National Chautauqua | 
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County Bank of Jamestown, 270 N. 
, Y.S. 622, 627, 240 App.Div. 169. 
Regulation adopted lu interest of 
community 

U.S.—Smolowe v. Delendo Corp., D.C. 
N.Y, 46 F.Supp. 758, affirmed 136 
F.2d 231, 148 A.L.R. 300, certiorari 
denied 64 S.Ct. 66, 320 U.S. 751 
88 L.Ed. 446. 

What may rightfully be done un¬ 
der a statute determines whether 
such statute satisfies due process of 
law, not what has been done under 
I it. 

N.Y.—People ex rel. Berger v. Warden 
of the Workhouse, 163 N.Y.S. 910, 
176 App.Div. 602. 

Elements considered 
When inquiring into reasonableness 
of an act, court must evaluate ben¬ 
efit to be derived from upholding 
statute or regulation, and loss suf¬ 
fered, or likely to be suffered, by re¬ 
sulting deprivation of eome private 
interest; and, in so analyzing rea¬ 
sonableness, court should consider 
conditions existing prior to legisla¬ 
tion, effectiveness of new rule to, im¬ 
prove them, deprivation resulting 
from new rule, and possibility of 
achieving same benefits at lower 
price. 

U.S.—Pyeatte v. Board of Regents of 
University of Okl., D.C.Okl., 102 
F.Supp. 407, affirmed 72 S.Ct. 667, 
342 U.S. 936, 96 L.Ed. 696. 

The abolitioa of old rights recog¬ 
nized by common law does not vio¬ 
late due process when such abolition 
is to attain a permissible legislative 
object. 

Ala.—Pickett v. Matthews, 192 So. 
261, 238 Ala. 642. 

Prevention of evil 

Under Fifth Amendment, congress, 
in prohibiting practices because of 
their harmful tendency, need not lim¬ 
it its prohibition to casfes in which 
those practices have actually result¬ 
ed in the evil which it was purpose 
of statute to prevent. 

U.S.—Oliver Bros. v. Federal Trade 
Commission, C.C.A.4, 102 F.2d ’763. 
23.5 Miss.—Saucier v. Life & Cas. 
Ins. Co. of Tenn., 198 So. 625, 189 
Miss. 693. 

23.10 U.S.—Porter v. Shlbe, C.C.A. 
Colo. & Kan., 158 P.2d 68—North 
American Co. v. Securities and Ex¬ 
change Commission, C.C.A2, 133 P. 
2d 148, affirmed 66 ■ S.Ct. 785, 327 
U.S. 686, 90 L.Ed. 945. 

Speed V. Transamerica Corp., D. 
C.Del., 99 F.Supp. 808, opinion sup- 
, plemented on other grounds 100 F. 
Supp. 461; petition denied 100 P. 
Supp. 463—Miller v. Howe Sound 
Min. Co., D.C.Wash., 77' F.Supp. 
640—^Hollingsworth v. Federal Min. 
& Smelting Co., 'D.C.Idaho, 74 F. 
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rational and reasonable,23.15 qj. substantiaps.^o. 

relation to the object sought to be attained; and 
the policy declared by the statute must have a 
real and substantial relation to such object.23.25 jf 
the legislation has a reasonable relation to a proper 
legislative function and purpose, and is not arbi¬ 
trary, then the requirements of due process are 
satisfied, in that respect.23.30 
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While the guaranty was not intended to abrogate 
the common law,24 it is not to be construed so as to 
prevent the state and* federal governments from 
adapting life to the continuous change in social and 
economic conditions.25 Each case involving the 
question of whether a statute violates due process 
must be decided on the social and economic condi¬ 
tions that exist at the time the statute is enacted 


Supp. 1009—Jung" V. City of Wi¬ 
nona, D.C.Minn., 71 F.Supp. 558— 
Merced Dredging Co. v. Merced 
County, D.C.Cal., 67 F.Supp. 598— 
Paramount Pictures v. Danger, D.C. 
N.D., 23 F.Supp. 890, motion grant¬ 
ed 59 S.Ct 641. 306 U.S. 619, 83 
L.Ed. 1025. 

Ariz.—^American Federation of Labor 
V. American SasL & Door Co., 189 
P.2d 912, 67 Ariz. 20, affirmed 69 
S.Ct. 258, 335 U.S. 538, 93 L.Ed, 
222, 6 A.L.R.2d 481. 

D.C.—Lapides v. Clark, 85 U.S.App. 
D.C. 101, certiorari denied 70 S. 
Ct. 101, 338 U.S. 860, 94 L.Ed. 527, 
rehearing denied Lapides v. Mc¬ 
Grath, 70 S.Ct 187, 338 U.S. 888, 
94 L.Ed. 545. 

Md.—^Daniel Loughran Co. v. Lord 
Baltimore Candy & Tobacco Co., 12 
A,2d 201, 178 Md. 38. 

Neb.—^Hanson v. Union Pac. R. Co., 
71 N.W.2d 526, 160 Neb. 669. 

N.J.—Schmidt v. Board of Adjust¬ 
ment of City of Newark, 88 A 2d 
607, 9 N.J. 405—Washington Nat 
Ins. Co. V. Board of Review of Un¬ 
employment Compensation Com¬ 
mission, 61 A.2d 178, 137 N.J.Law 
696, affirmed 64 A2d 443, 1 N.J. 
545—Wiley Motors v. Unemploy¬ 
ment Compensation Commission, 
31A2d39, 130 N.J.Law 30, affirmed 
35 A.2d 894, 131 N.J.Law 228. 

NT.—Noyes v. Erie, & Wyoming 
Farmers Co-op. Corp., 22 N.E.2d 
334, 281 NT. 187. 

Tex.—^American Federation of Labor 
V. Mann, Civ.App., 188. S.W.2d 276. 

Means beyond necessity of case 

Where the end is legitimate, the 
means are for the legislature to 
choose in enacting* legislation, the 
only limitation thereon under due 
process of law being that the means 
chosen must not be so far beyond 
necessity of the oase as to be an ar¬ 
bitrary exercise of governmental 
power. 

Miss.—^Craig v.* North Miss. Commu¬ 
nity Hospital, 39 So,2d 523, 206 
Miss. 11—Albritton v. City of Wi¬ 
nona, 178 So. 799, 181 Miss. 76, 115 
AL.R. 1436. 

23.15 U.S.—^Publix Cleaners v. Flor¬ 
ida Dry Cleaning and Laundry 
Board, p.C.Pla,, 32 F.Supp^ 31. 

Beasonably suitable means 

U.S.—^Miller v. Howe Sound Min. Co,, 
D.C.Wash., 77 F.Supp. 540. 


23.20 U.S.—Porter v. Shibe, C.C.A. 
Colo. & Kan., 158 P.2d 68—North 
American Co. v. Securities and Ex¬ 
change Commission, C.C.A.2, 133 F. 
2d 148, affirmed 66 S.Ct. 785, 327 U. 
S. 686, 90 L.Ed. 945. 

Speed V. Transamerica Corp., D. 

C. Del., 99 F.Supp. 808, opinion sup¬ 
plemented on other grounds 100 F. 
Supp. 461, petition denied 100 F. 
Supp. 463—^Miller v. Howe Sound 
Min. Co., D.aWash., 77 F.Supp. 
540—^Hollingsworth v. Federal Min. 
& Smelting Co., D.C.Idaho, 74 F. 
Supp. 1009—Jung V. City of Wi¬ 
nona, D.C.Minn., 71 F.Supp. 568— 
Merced Dredging Co. v. Merced 
County, D.C.Cal., 67 F.Supp. 598— 
Publix Cleaners v. Florida Dry 
Cleaning and Laundry Board, D.C. 
Fla., 32 F.Supp. 31—Paramount 
Pictures v. Danger, D.C.N.D., 23 F. 
Supp. 890, motion granted 59 S. 
Ct 641, 306 U.S. 619, 83 L.Ed. 1025. 

Ariz.—^American Federation of Labor 
V. American Sash & Door Co., 189 
P.2d 912, 67 Ariz. 20, affirmed 69 
S.Ct 258, 335 U.S. 538, 93 L.Ed. 
222, 6 AL.R.2d 481. 

D.C.—^Lapides v. Clark, 85 U.S.App. 

D. C. 101, certiorari denied 70 S.Ct. 
101, 338 U.S. 860, 94 L.Ed. 527, re¬ 
hearing denied Lapides v. McGrath, 

70 S.Ct 187, 338 U.S. 888, 94 L.Ed. 
545. 

Md.—^Daniel Loughran Co. v. Lord 
Baltimore Candy & Tobacco Co., 12 
A.2d 201, 178 Md. 38. 

Neb.—Hanson v. Union Pac. R. Co., 

71 NW.2d 526, 160 Neb. 669. 

NJ.—Schmidt v. Board of Adjust¬ 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 405—Washington Nat. 
Ins. Co. V. Board of Review of Uny 
employment Compensation Com¬ 
mission, 61 A-2d 178, 137 N.J.Law 
596, affirmed 64 A2d 443, 1 N.J. 
545—^Wiley Motors v. Unemploy¬ 
ment Compensation Commission, 
31 A2d 39, 130 N.J.Law 30, affirm¬ 
ed 35 A.2d 894, 131 NJ.Law 228. 

NT.—^Noyes v. Erie & Wyoming 
Farmers Co-op. Corp., 22 i^.E.2d 
334, 281 NT. 187. 

Tex.—^American Federation of Labor 
V. Mann, Civ.App., 188 S.W.2d 276. 

23.25 U.S.—Jung v. City of Winona, 
D.C.Minn., 71 F.Supp. 558. 

23.30 U.S.—Oliver Bros. v. Federal 
Trade Commission, CC.A4, 102 E. 
2d 763. 


D.C,—City of Atlanta v. National Bi¬ 
tuminous Coal Commission, D.C., 
26 F.Supp. 606, affirmed City of At¬ 
lanta V. Ickes, 60 S.Ct, 170, 308 

U. S. 517, 84 L.Ed. 440. 

NJ.—Wiley Motors v. Unemploy¬ 
ment Compensation Commission, 31 
A 2d 39, 130 N.J.Law 30, affirmed 
35 A2d 894. 131 N.J.Law 2^. 

Statnte permitting action in econom¬ 
ic affairs 

To violate the due process clause, 
a state statute permitting state ac¬ 
tion in economic affairs must be ar¬ 
bitrary and without reason. 

Cal.—^Redevelopment Agency of City 
and County of San Francisco v. 
Hayes, 266 P.2d 105, 122 Cal.App. 
2d 777, certiorari denied Van Hoff 

V. Redevelopment Agency of City 
and County of San Francisco, 75 
S.Ct. 214, 348 U.S. 897, 99 L.Ed. 705. 

24. Aa.—^Huntsville Bank & Trust 
Co. V. Thompson, 103 So. 477, 212 
Ala. 511. 

25. U.S.—Springfield Fire & Marine 
Ins. Co. V. Holmes, D.C.Mont., 32 
F.Supp. 964, reversed on other 
grounds 61 S.Ct, 19, 311 U.S. 606, 
85 L.Ed. 384, rehearing denied 61 
S.Ct. 129, 311 U.S. 726, 85 L.Ed. 

473 . 

Ala.—Albritton v. City of Winona, 
178 So. 799; appeal dismissed Al¬ 
britton V. City of Winona, Mis¬ 
sissippi, 68 S.Ct. 766^ 303 U.S. 627, 
82 L.Ed., 1088. 

Minn.—McElhone v. Geror, 292 NW. 
414, 207 Minn. 580. 

I “Due process of law—the law of 
the land—is not immutable. 
changes, from time to time. . . . 

It is a matter of legislation, provid¬ 
ed, always, that express constitutio:^- 
al provisions and the rights referred 
to are not infringed or impaired.’* 
Vt.—State V. Felch, 105 A 23, 26, 92 
yt 477. 

<^The FoiirteeiLth Amendment does 
not forbid statutes and statutory 
changes to have a beginning, and 
thus to discriminate between rights 
of an earlier and a later time.” 

U.S.—Sperry & Hutchison Co. v. 
Rhodes, NT,, .31 S.Ct. 490, 491, 
220 tr.S. 502, 65 L.Ed. 661. 

Pa.—Grime v., Department of Public 
Instruction, 188 A 337, 343, 324 
. Ea. 37L . 
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or when the case is decided.^® The guarantee 
must be upheld and given full force and effect by 
the courts in so far as courts can do so without in¬ 
vading legislative domain.^T 

Due process of law in legislation also requires 
definiteness,28 or certainty; a vague or uncertain 
statute does not meet the requirements of due 
process.28-5 Hence, if an act of the legislature is 
so incomplete, vague, indefinite, or uncertain that 
men of common intelligence must necessarily guess 
at its meaning and as to its application, it denies 
due process of law.^^ So, laws which are drawn 
so widely as to destroy the innocent in order to 
catch the guilty are a denial of due process.Due 


process does not require state courts to follow the 
supreme court's custom of going back of an act to 
explore its legislative history and determine the 
legislative intent.30.5 

Formulation of rule otherwise in judicial discre¬ 
tion, The legislative formulation of what would 
otherwise be a rule of judicial discretion is not a 

denial of due process.^O-iO 

An emergency existing, does not increase consti¬ 
tutional power or diminish constitutional restric¬ 
tions; hence, while emergency legislation may 
temporarily limit available remedies, it does not 
contemplate the permanent denial of due process.^i 


26. Ala.—^Albritton v. City of Wino¬ 
na, 178 So. 799, appeal dismissed 
Allbritton v. City of Winona, Mis¬ 
sissippi, 68 S.Ct. 766, 303 U.S. 627, 
82 L.Ed. 1088. 

27. Fla.—Skipper v. Schumacher, 
169 So. 68, 124 Fla. 384, appeal dis¬ 
missed and certiorari denied 67 S. 
Ct 39, 299 U.S. 507, 81 L.Ed. 376. 

Discretion of congrress as to penalties 
In determining whether statute 
denies due process of law, court is 
not concerned with possibility that 
the evil attacked might have been 
stamped out by more lenient meas¬ 
ures, since congress has wide dis¬ 
cretion in imposition of penalties. 
U.S,—Smolowe v. Delendo Corp., C.C. 
A.3Sr.Y., 136 P.2d 231, 148 A.L.R. 
300, certiorari denied 64 S.Ct. 66, 
320 U.S. 751, 88 L.Ed. 446. 

26. U.S.—Wolfe V. U. S., C.C.AMich., 

149 P.2d 391. 

Ill.—Boshuizen v. Thompson & Tay¬ 
lor Co., 196 N.E. 626, 360 Ill. 160. 
Pa.—Commonwealth v. Franklin, 92 
A.2d 272, 172 Pa.Super. 152. 

Tex.—^Lone Star G-as Co. v. Kelly, 166 
S.W.2d 446, 140 Tex. 15, answer to 
certified question conformed to, 
Civ.App., 166 S.W.2d 191. 

Provisions whloti can be rendered 
certain 

Statutory provisions which can be 
rendered sufficiently definite and cer¬ 
tain for purposes of judicial decision 
by orderly processes of litigation are 
not unconstitutional as denying due 
process because of uncertainty. 

Tenn.—^Donathan v. McMinn County, 
213 S.W.2d 173, 187 Tenn. 220. 
Reasonable certainty of description 
The principle of due process of law 
requiring reasonable certainty of de¬ 
scription in fixing a standard for ex¬ 
acting obedience has application in 
civil as well as in criminal legisla¬ 
tion. 

U.S.—Cline v. Prink Dairy Co., Colo., 
47 S.Ct 681, 274 U.S. 445, 71 L.Ed. 
1146. 

Cal,—Ward v. Auctioneers Ass’n of 
Southern Cal., 163 P.2d 765, 67 Cal.. 
App.2d 183, certiorari denied 65 


S.Ct. 1666, 325 U.S. 874, 89 L.Ed. 
1992. 

28.5 U.S.—Mallatt v. Ostrander Ry. 
& Timber Co., D.C.Or., 46 P.Supp. 
260. 

Statutes held not so vague and In¬ 
definite as to threaten denial of due 
process. 

(1) County government reorganiza¬ 
tion act. 

Tenn.—^Donathan v. McMinn County, 
213 S.W.2d 173, 187 Tenn. 220. 

, (2) Neighborhood Redevelopment 

Corporation Law. 

Ill.—Zisook V. Maryland-Drexel 
Neighborhood Redevelopment Corp., 
121 N.E.2d 804, 3 I11.2d 670. 

(3) Peinberg Law, requiring the 
Board of Regents to list subversive 
organization, and providing that 
membership in an organization nam¬ 
ed on any listing shall constitute pri- 
ma facie evidence of disqualification 
for employment as a teacher. 

N.Y.—Thompson v. Wallin, 95 N.E.2d 
806, 301 N.Y. 476, appeal dismissed 
72 S.Ct. 92, 342 U.S. 801, 96 L.Ed. 
607. 

(4) Use of word “subversive” in 
such statute is not vague or indefi¬ 
nite. 

U.S.—-Adler v. Board of Ed. of City of 
New York, 72 S.Ct. 380, 342 U.S. 
485, 96 L.Ed. 617, 27 A.L.R.2d 472. 
(6) Words “obscene, indecent, or 
immoral, or* such as tend to debase 
or corrupt morals,” as used in stat¬ 
ute pertaining to duties of state 
Board of Review, have accepted, defi¬ 
nite, and clear meaning and do not 
offend due process. 

Kan.—Holmby Productions v, 
Vaughn, 282 P.2d 412, 177 Kan. 
728. 

29. U.S.—Connally v. General Con¬ 
struction Co., Okl., 46 S.Ct. 126, 
269 U.S. 385, 70 L.Ed. 322. 

Doherty v. McAullffe, D.C.Mass., 

7 F.Supp. 49, vacated on other 
grounds, C.C.A., 74 P.2d 800, cer¬ 
tiorari denied McAullffe v. Doherty, 
66 S.Ct. 639, 294 U.S. 730. 79 L.Ed. 
1260. 


Ill.—People ex rel. Duffy v. Hurley, 
86 N.E.2d 26, 402 Ill. 562—Krebs 
V. Thompson. 66 N.E.2d 761, 387 Ill. 
471—Boshuizen v. Thompson & 
Taylor Co., 196 N.E. 625, 360 Ill. 
160 —Parks v. Libbey-Owens-Pord 
Glass Co., 195 N.E. 616, 360 Ill 
130. 

Md.—State v. Magaha, 32 A.2d 477 
182 Md. 122. 

Mont.—Vennekolt v. Lutey, 28 P.2d 
462, 96 Mont. 72. 

Pa.—Shen-Penn Production Co. v. 
Shenandoah Borough, Quar.Sess., 
44 Sch.Leg.Rec. 31. 

Tex.—Lone Star Gas Co. v. Kelly, 
165 S.W.2d 446, 140 Tex. 16, answer 
to certified question conformed to, 
Civ.App., 166 S.W.2d 191. 

30. U.S.—^Melton v. Railroad Com¬ 
mission of Texas, D.C.Tex., 10 F. 
Supp. 984. 

30.5 U.S.—Chase Securities Corp. v. 
Donaldson, Minn., 65 S.Ct. 1137, 
325 U.S. 304, 89 L.Ed. 1628, re¬ 
hearing denied 65 S.Ct. 1561, 325 
U.S. 896, 89 L.Ed. 2006. 

Reason for rule 

Statutes ordinarily bespeak their 
own Intention, and where their mean¬ 
ing is obscure a state court may de¬ 
termine for itself what sources of ex¬ 
tra statutory enlightenment it will 
consult. 

U.S.—(Chase Securities Corp. v. Don¬ 
aldson, supra^ 

30.10 U.S.—Yakus v. U. S., Mass., 
64 act. 660, 321 U.S. 414, 88 L.Ed. 
834. 

31. N.Y.—Welsel v. Hagdahl Realty 
Co., 271 N.Y.S. 629, 241 App.Div. 
314, followed In Russell v. Wolf 
271 N.Y.S. 639, 241 App.Div. 876, 
motion granted 195 N.E. 224, 266 
N.Y. 611. 

Emergency determining reasonable¬ 
ness 

Court should consider existence of 
national emergency in determining 
reasonableness of extent to which 
and means by which constitutional 
power Is exercised, though statute 
attacked does not formally declare 
existence of emergency. 
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Application of the *^enrolled bill'* rule to an ac¬ 
tion challenging the validity of an act enacted by a 
state legislature does not constitute a denial of due 
process of law.®^*® 

b. Classification; Discrimination 

The guaranty of due process does not prohibit class, 
ification for the purpose of legislation, provided there is 
a natural and reasonable basis therefor and it is not 
arbitrary or capricious, and that it is based on a sub¬ 
stantial difference between those to whom it applies and 
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those to whom it does not. The law must be so framed 
as to extend equally to all who are or may be In the 
like situation and circumstances. 

The guaranty of 'Mue process of law*' or '^aw 
of the land” has often been considered in connection 
with class legislation, it generally being held that 
the guaranty does not prohibit classification for the 
purpose of legislation,31*50 provided there is a nat¬ 
ural and reasonable, or fair, basis therefor and it 
is not arbitrary or capricious,32 and is based on a 


U.S.—^Louisville Joint Stock Land 
Bank v. Radford, C.C.A.Ky., 74 F. 
2d 576, reversed on other grrounds 
55 S.Ct 854, 295 U.S. 656, 79 L.Ed. 
1593, 97 A.L.R. 1106, motion denied 
65 S.Ct 918, rehearing" denied 56 
S.Ct 82, 296 U.S. 661, 80 L.Ed. 471, 
Conclusion as to public use 
The supreme court will not inter¬ 
fere, under Fourteenth Amendment, 
with the conclusion reached by any 
state, through its legislative and 
judicial branches of government, that 
there was a public use, if under as¬ 
certained and declared circumstanc¬ 
es a widespread and acute condition 
of emergency existed which might 
endanger the health, safety, or mor¬ 
als of the community generally, un¬ 
less such conclusion was clearly not 
well founded. 

R.I.—In re Opinion to the Governor, 
63 A.2d 724, 75 R.I. 64. 

31.5 S.C.—Parrott v. Gourdin, 32 S. 
E.2d 14, 205 S.C. 364. 

31.50 Ariz.—^Valley Nat. Bank of 
Phoenix v. Glover, 159 P.2d 292, 
62 Ariz. 538. 

N.M.—State v. Thompson, 260 P.2d 
370, 57 N.M. 459. 

N.D.—P. W. Woolworth Co. v. Gray, 
46 N.W.2d 2,95, 77 N.D. 757. 

"The constitutional . . . [guar¬ 
anty] of . . . due process . . . 

[is] not violated by the impact of 
legislative power upon particular 
classes of persons or property.” 

^•^*—E. F.'s, Inc., V, City of New 
York, 58 N.Y.S.2d 90, 94, 185 Misc. 
812, affirmed 59 N.Y.S.2d 397, 269 
App.Div. 1020, reversed on other 
grounds 68 N.B.2d 177, 295 N.Y. 
381. 

"[The constitutional provision 
guaranteeing due process of law] 
contemplate [s] the classifications 
which orderly government is requir¬ 
ed to make with respect to the sub¬ 
jects of its control.” 

N.C.—Motley v. State Bd. of Barber 
Examiners, 45 S.E.2d 550, 228 N. 
C. 337, 653, 175 A.L.R. 253. 

Race, color, or creed 

(1) With respect to due process of 
law, classifications based solely on 
race are to be scrutinized with par¬ 
ticular care, in that they are con¬ 
trary to American traditions and 
constitutionally suspect. 

U.S.—^Bolling V, Sharpe, App.D.C., 74 


S.Ct 693, 347 U.S. 497, 98 L.Ed. 
884. 

(2) The Constitution of the United 
States forbids, so far as civil and 
political rights are concerned, dis¬ 
crimination by the general govern¬ 
ment, or by the states, against any 
citizen because of his race. 

U*S.—^Bolling V. Sharpe, supra—Gib¬ 
son V. State of Mississippi, 16 S. 
Ct 904, 162 U.S. 565, 40 L.Ed. 1075. 

(3) Legislation which discrimi¬ 
nates against any one on account of 
race, color, or creed, by giving or tak¬ 
ing away rights because of race, col¬ 
or, or creed, is repugnant to due 
process. 

Or.—Kenji Namba v. McCourt, 204 
P.2d 569, 185 Or. 679. 

(4) Congress itself cannot consti¬ 
tutionally make a distinction relat¬ 
ing to conduct of citizens based on 
their color or race, and if it attempts 
to classify citizens on such basis, ac¬ 
tion founded on that distinction is 
insofar void. 

U.S.—U. S. V. Minoru Yasui, D.C. 
Or., 48 F.Supp. 40, vacated on other 
grounds Minoru Yasui v. U. S., 63 
S.Ct. 1392, 320 U.S. 115, 87 KEd. 
1793. 

32. U.S,—Wallace v. Currin, C.C.A.N. 
C., 95 F.2d 866. 

Ex parte Wells, D.C.CaL, 99 F. 
Supp. 320, reversed on other 
grounds, C.A., Duffy v. Wells, 201 
F.2d 503—U. S. V. Ballard, D.C.Ky., 
12 F.Supp. 321. 

U. S. V. Yount, D.C.Pa, 267 F. 
861. 

Ala.—In re Opinion of the Justices, 
41 So.2d 775, 252 Ala. 527. 

Ariz,—Corpus Juris Secundum quot¬ 
ed in Valley Nat. Bank of Phcenix' 
V. Glover, 159 P.2d 292, 299, 62 Ariz. 
538. 

Cal.—People v. Walton, 161 P.2d 498, 
70 Cal.App.2d Supp. 862. 

Idaho.—State v. Crosson, 190 P. 922, 
33 Idaho 140. 

Me.—State v. Old Tavern Farm, 180 
A. 473, 133 Me. 468, 101 A.L.R. 810. 
Md.—Celanese Corp. of America v. 
Davis, 47 A.2d 379, 186 Md. 463— 
State V. Shapiro, 101 A. 703, 131 
Md. 168, Ann.Cas.l918E 196. 

Mo.—St. Louis Union Trust Co. v. 
State, 155 S.W.2d 107, 348 Mo. 725, 
certiorari denied State of Mo. v. 
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St. Louis Union Trust Co., 62 S. 
Ct. 485, 314 U.S. 700, 86 L.Ed. 560. 
N.J.—^De Monaco v. Renton, 113 A.2d 
782, 18 N.J, 352—Jamouneau v. 

Hamer, 109 A.2d 640, 16 N.J. 500. 
certiorari denied 75 S.Ct 680, 349 
U.S. 904, 99 L.Ed. 1241—Washing¬ 
ton Nat Ins. Co. v. Board of Re¬ 
view of N. J. Unemployment Com¬ 
pensation Commission, 64 A.2d 443, 
1 N.J. 545. 

N.M.—Corpus Juris Secundum quot¬ 
ed in State v. Thompson, 260 P.2d 
370, 372, 57 N.M. 459. 

N.D.—F. W. Woolworth Co. v. Gray, 
46 N.W.2d 295, 77 N.D. 757. 

Ohio.—State ex rel. Schneider v. Gul- 
latt Cleaning and Laundry Co., 32 
Ohio N.P.,N.S., 121. 

Tex.—Bielecki v. City of Port Ar¬ 
thur, Civ.App., 2 S.W.2d 1001, re¬ 
versed on other grounds, Com.App., 
12 S.W.2d 976. 

Wash.—Kelleher v. Minshull, 119 P. 
2d 302, 11 Wash.2d 380—^Lloyd Gar- 
retson Co. v. Robinson, 36 P.2d 504, 
178 Wash. 601. 

Wis.—^Pauly v. Keebler, 185 N.W. 

554, 175 Wis. 428. 

12 C.J. p 1197 notes 4, 5 [a]. 

“A statute may be so wholly ar- 
I bitrary and unreasonable in classifi¬ 
cation as to be a violation of due 
process.” 

U.S.—Liberty Paper Board Co. v. U. 
S.. D.C.Ohio, 37 F.Supp. 751, 752. 
"So long as the distinction is nei¬ 
ther arbitrary nor fanciful, there 
is no Infringement upon the consti¬ 
tutional restraints in the State Con¬ 
stitution . . . and in the Four¬ 

teenth Amendment of the Constitu¬ 
tion of the United States.” 

N.Y.—^A. B. F.'s Inc., v. City of New 
York, 58 N.Y.S.2d 90, 94, 185 Misc. 
812, affirmed 59 N.Y.S.2d 397, 269 
App.Div. 1020, reversed on other 
grounds 68 N.E.2d 177, 295 N.Y. 
381. 

Much discretion is necessarily griv- 
en to the law-making power. 

U.S.—^U. S. V. Yount, D.C.Pa., 267 F. 
861. 

N.J.—^De Monaco v. Renton, 113 A. 2d 
782, 18 N.J. 352. 

Manifest fault 

A legislative act cannot be suc¬ 
cessfully attacked unless it is man¬ 
ifestly arbitrary, unreasonable, in¬ 
equitable, and unjust 
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r^al, material, or ‘ substantial difference, or distinc¬ 
tion, between those to whom it applies and those to 
whom it dpts not apply.^^ Also, the classification 
must be based on differences reasonably related to 
the subject matter of the legislation or considera¬ 
tions of policy,33,6 or fairly related to the public 


purpose to be served ;33.10 the classification must 
reasonably relate to a legitimate legislative pur- 
pose,33.i5 and the law must be so framed as to 
extend to and embrace equally all persons who are 
or may be in the like situation and circumstances.34 


Wash.—Kelleher v. Minshull, 119 P. 

2d 302, 11 Wash.2d 380. 

Regulation; classification hy state 
or subdivision 

An arbitrary classification for the 
purpose of regulation would not sat¬ 
isfy ‘ the Requirements of due proc¬ 
ess, regardless of whether the pow¬ 
er of classification is exercised by 
the state directly or by a political 
subdivision thereof to which the 
power has been delegated'. 

NTiJ.—Ring V. Mayor ’and Council of 
'Borqugh of North Arlington, 56 A. 
2d 744, 136 N.J.Law 494, affirmed 
61 A.2d 508, 1 N.J. 24, appeal dis¬ 
missed 69 S.Ct. 250, 335 U.S. 889, 
93 L.Ed. 427. 

Particular classifications 

(1) Classification in Old Age As¬ 
sistance Act held reasonable and not 
arbitrary. 

Ariz.—Maricopa County v. Douglas, 
208 P.2d 646, 69 Ariz. 35. 

(2) A statutory classification 
which exempts persons controlled by 
other statutes previously enacted to 
regulate such persons and the busi¬ 
nesses in which they are engaged, on 
theory that persons exempted are 
sufficiently regulated by the existing 
statutes, is not arbitrary or capri¬ 
cious, but is within the discretion of 
the legislature: 

Wash.—Kelleher v. Minshull, 119 P. 
2d 302, 11 Wash.2d 380. 

'(3) The classification made by 
statute making it unlawful for any 
white, person in the state to marry 
any save a white person or a person 
with no other admixture of blood 
than white and American Indian is 
not arbitrary or without reasonable 
relation to the purpose intended to be 
effected, and hence statute does not 
violate due process of law clause of 
the Fourteenth Amendment. 

Va.—^Naim v. Naim, 87 S.E.2d 749, 
197 Va. 80, vacated on other 
grounds 76 S.Ct. 151. 

33. Ala.—In re Opinion of the Jus¬ 
tices, 41 So,2d 775, 252 Ala. 627. 
Ariz.—Corpus Juris Secuudum quot¬ 
ed iu Valley Nat. Bank of Phoenix 
V. Glover, 169 P.2d 292, 299, 62 i 
Ariz. 538. 

Idaho.—State v. Crosson, 190 P. 922, 
923, 33 Idaho 140. 

Ill.—Chatkin v. University of Ill., 103 
N.B.2d 498, 411 Ill. 105. 

N.J.—^De Monaco v. Renton, 113 A.2d 
782, 18 N.J. 352—Jamouneau v. 
Hamer, 109 A.2d 640, 16 N.J. 500, 
certiorari denied 75 S.Ct. 580, 349 
U.S. 904. 99 Li.Ed. 1241—Washing¬ 


ton Nat. Ins. Co. v. Board of Re¬ 
view of N. J. Unemployment Com¬ 
pensation Commission, 64 AL.2d 443, 
1 N.J. 645. 

N.D.—P. W. Woolworth Co. v. Gray, 
46 N.W.2d 296, 77 N.D. 757. 

N.M.—Corpus Juris Secundum quoted 
in State v. Thompson, 260 P.2d 370, 
372, 67 N.M. 459. 

Or.—^Kenji Namba v. McCourt, 204 P. 
2d 569, 185 Or. 579. 

“A law which is made applicable 
to one class of persons alone must 
be based on a substantial difference 
between the situation of its members 
and that of those to whom it does 
not apply.” 

Idaho.—State v. Crosson, 190 P. 922, 
33 Idaho 140. 

“The test . . . [is] whether or 

not the classification rests upon 
some difference bearing a reasonable 
and just relation to the act in re¬ 
spect to which the classification is 
proposed.” 

S.D.—Schoof V. South Dakota Rural 
Credit Board, 164 N.W. 964, 966, 
39 S.D. 377. 

Scientific or marked distinctions 
are unnecessary; it suffices if it is 
practical and palpably arbitrary. 
S.D.—Schoof V. South Dakota Rural 
Credit Board, supra. 

Iiegislation within police power 

(1) Legislation, even though with¬ 
in police power, may be violative of 
due process if it discriminates by 
dealing differently with different 
classes of persons without existence 
of some natural and substantial dif¬ 
ference, is germane to subject and 
purposes of such legislation, between 
those within class included and those 
whom it leaves untouched. 

Conn.—Schwartz v. Kelly, 99 A.2d 
89, 140 Conn. 176, appeal dismissed 
74 S.Ct. 227, 346 U.S. 891, 98 L.Ed. 
394. 

(2) Police power as affected by due 
process guarantee generally see in¬ 
fra § 571. 

33.5 Ala.—^In re Opinion of the Jus¬ 
tices. 41 So.2d 775, 252 Ala. 627. 
Conn.—Schwartz v. Kelly, 99 A.2d 89, 
140 Conn. 176, appeal dismissed 74 
S.Ct. 227, 346 U.S. 891, 98 L.Ed. 
394. 

N.J.—De Monaco v. Renton, 113 A.2d 
782, 18 N.J. 352—Washington Nat. 
Ins. Co. V. Board of Review of N. 
J. Unemployment Compensation 
Commission, 64 A.2d 443, 1 N.J. 
645. 

Or.—Kenji Namba v. McCourt, 204 
P.2d 669, 186 Or. 679. 
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The groimds of difference must' 
have a fair and substantial relation 
to the object of the legislation. 

Md.—Celanese Corp. of America v. 
Davis, 47 A.2d 379, 186 Md. 463. 

33.10 N.J.—Jamouneau v. Earner, 
109 A.2d 640, 16 N.J. 500, certiorari 
denied 75 S.Ct. 580, 349 U.S. 904, 99 
L.Ed. 1241. 

33.15 U.S.—^Ex parte Wells, D.C.Cal., 
99 P.Supp. 320, reversed on other 
grounds, C.A., Duffy v. Wells, 201 
F.2d 503. 

Class characteristic; evil to 1l>e rem¬ 
edied 

Classification must be based on 
some real and substantial distinctive 
class characteristic logically related 
to evil to be remedied; the factors 
which condition application of this 
standard are nature of interest of in¬ 
dividual which is Jeopardized, bal¬ 
ance between inequity complained of 
and good sought to be accomplished, 
and availability of alternative reme¬ 
dies for evil sought to be corrected. 
U.S.—Ex parte Wells, D.C.Cal., 99 F. 
Supp. 320, reversed on other 
grounds Duffy v. Wells, C.A., 201 
F.2d 603. 

34. Ariz.—Corpus Juris Secundum 
quoted in. Valley Nat. Bank of 
Phoenix v. Glover, 169 P,2d 292, 
299, 62 Ariz. 538. 

Ill.—Berman v.. Board of Education 
of City of Chicago, 196 N.E. 464, 
360 Ill. 635, 99 A.L.R. 1029—Peo¬ 
ple V. Rathje, 164 N.E. 696, 333 Ill. 
304, followed in Board of Educa¬ 
tion of Georgetown High School 
Dist. No. 218 V. Love, 164 N.E. 699, 
333 Ill, 303. 

Me.—State v. Old Tavern Farm, 180 
A. 473, 133 Me. 468, 101 A.L.R. 
810. 

Md.—Celanese Corp. of America v. 
Davis, 47 A.2d 379, 186 Md. 463— 
State V. Shapiro, 101 A 703, 131 
Md. 168, Ann.Cas.l918E 196. 

Mo.—St. Louis Union Trust Co. y. 
State, 166 S.W.2d 107, 348 Mo. 725, 
certiorari denied State of Mo. v. 
St. Louis Union Trust Co., 62 S.Ct. 
485, 314 U.S. 700, 86 L.Ed. 660. 

N.M.—^Corpus Juris Secundum quoted 
In State v. Thompson, 260 P.2d 370, 
372, 57 N.M, 469. 

N.Y.—Bogart v. Westchester County, 
67 N.T.S.2d 606, 185 Misc. 561, af¬ 
firmed 69 N.Y.S.2d 77, 270 App.Div. 
274, appeal denied 68 N.E:2d 36, 295 
N.Y. 934, appeal dismissed 70 N.E. 
2d 531, 296 N.Y. 701. 

Ohio.—State ex rel. Schneider v. Gul-' 
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So, discriminatory legislation may be so arbitrary, 
injurious, or unjustifiable as to be: violative of the 
due process clause of the Fifth Amendment 
while the Fifth Amendment, which contains no equal 
protection clause, provides no guaranty against dis¬ 
criminatory legislation by congress,34.i0 it restrains 
such discriminatory legislation by congress as 
amounts to a denial of due process.34.i5 xhe dis¬ 
criminations prohibited by the ‘'equal protection of 
the laws” clause of the Fourteenth Amendment 
also violate the Fifth Amendment where they 
amount to a denial of due process.34.20 jf a law is 
applied and administered by public authority so as 
to make unjust discrimination between persons in 
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similar circumstances, material to their rights, such 
denial of equal justice is within the prohibition of 
the due process clauses of the federal and state con- 

stitutions.'34.25 

Sections 489-501 supra contain a general discus¬ 
sion of class legislation apart from the require¬ 
ment of due process of law. 

Distinctions of degree. The legislature may, 
without running afoul of the due process clause of 
the state constitution, make distinctions of degree 
having a rational basis;34.30 and they will be pre¬ 
sumed to rest on that basis if there be any con- 


latt Cleaning & Laundry Co., 32 
Ohio N.P..N.S., 121. 

Tenn.—^Nashville, C. & St. L. Ry. 
V. Marshall County, 30 S.W.2d 268, 
161 Tenn. 236. 

Tex.—Bielecki v. City of Port Ar¬ 
thur, Civ.App., 2 S.W.2d 1001, re¬ 
versed on other grounds, Com.App., 
12 S.W.2d 976. 

Va.—C. I. T. Corporation v. Com¬ 
monwealth, 149 S.E. 623, 153 Ya. 
57. 

Wis.—^Pauly v. Keebler, 185 N.W. 654, 
175 Wis. 428. 

12 C.J. p 1196 note 3, p 1197 note 6. 

“[The due process of law clause is] 
satisfied if all persons in a class are 
treated alike.” 

Ariz.—^Arizona State Tax Commission 
V. Prank Harmonson Co. Metal 
• Products, 163 P.2d 667, 670, 63 Ariz. 
452. 

Practical uniformity is sufldcient to 
satisfy constitutional requirement of 
due process of law. 

U.S.—Cases v. IT. S., C.C.A.Puerto 
Rico, 131 F.2d 916, certiorari de¬ 
nied Cases Velazquez v. U.‘S., 63 

S.Ct 1431, 319 U.S. 770, 87 L.Ed. 
1718, rehearing denied 65 S.Ct. 1010, 
324 U.S. 889, 89 L.Ed. 1437. 

Uniformity wiiliin. class 

There must be uniformity within 
the class. 

Ala.—^In re Opinion of the Justices, 
41 So.2d 776, 252 Ala. 527. 

NT.J.—De Monaco v. Renton, 113 A. 
2d 782, 18 N.J. 352—Washington 
Nat. Ins. Co. v. Board of Review 
of N. J. Unemployment Compensa¬ 
tion Commission, 64 A.2d 443, 1 N. 
J. 545. 

Test 

In order that a statute may com¬ 
ply with the necessary requirements 
as to due process of law, it must not 
violate the limitations as to clas¬ 
sification imposed by the constitu¬ 
tional inhibition as to the denial of 
the equal protection of the laws, and ^ 
the test, is that, if the law under 
consideration operates equally upon 
all who come within the class to be ^ 


affected, embracing all persons who 
are or may be in like situation and 
circumstances, and the designation 
of the class is reasonable, not un¬ 
just or capricious or arbitrary, but 
based upon a real distinction, the 
law does operate uniformly, and if, 
added to this, the law is enforced 
by usual and appropriate methods, 
the requirement as to due process of 
law is satisfied. 

Ala.—Barrington v, Barrington, 89 
So. 512, 206 Ala. 192, 17 A.L.R. 789. 

34.5 U.S.—Bolling v. Sharpe, App.D. 
C., 74 S.Ct. 693, 347 U.S. 497, 98 L. 
Ed. 884. 

N. L. R. B. V. Edward G. Budd 
Mfg. Co., C.C.A.6, 169 P.2d 571, 
certiorari denied 69 S.Ct. 411, 335 
U.S. 908, 93 L.Ed. 441. 

U. S. V. Petrillo, B.C.Ill., 68 F. 
Supp. 845, reversed on other 
grounds 67 S.Ct. 1538, 332 U.S. 1, 91 
L.Ed. 1877—^Liberty Paper Board 
Co. V. U. S., D.C.Ohio, 37 P.Supp. 
761. 

Special or general law 

If a statute, claimed to be special 
legislation but properly classified as 
a general law, discriminates against 
citizens in the county affected in 
such manner as to deny them due 
process, it may be unconstitutional 
regardless of its classification. 

Fla.—^Lightfoot v. State, 64 So.2d 
26L 

Deportation for membership in Com- 
mxmist Party 

A classification by congress mak¬ 
ing present or former membership 
in the Communist Party in and of 
itself a ground for deportation is 
not so baseless as to be yiolative of 
due process. 

U.S.—Galvan v. Press, Cal., 74 S.Ct. 
737, 347 U.S. 522, 98 L.Ed. 911, re¬ 
hearing denied 75 S.Ct 17, 348 U.S.' 
852, 99 L.Ed. 671. 

Inve^^tlon of nn-Amerlcan activ. 
ities 

Fact that only some un-American 
activities have been investigated by 
the Committee on tJn-American Ac¬ 
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tivities and that other such activities 
have not, does not render the statute 
and the resolution creating committee 
unconstitutional, since the congres¬ 
sional power to investigate is as flex¬ 
ible as its power to legislate once the 
latter power is established. 

U.S.—U. S. V. Josephson, C.C.A.N’.T., 
165 P.2d 82, certiorari denied 68 S. 
Ct. 609, 333 U.S. 838, 92 L.Ed. 1122, 
rehearing denied 68 S.Ct. 731, 333 
U.S. 858, 92 L.Ed. 1138, rehearing 
denied 69 S.Ct. 294, 335 U.S. 899, 93 
L.Ed. 434. 

34.10 U.S.—^Detroit Bank v. U. S., 
Mich., 63 S.Ct. 297, 317 U.S. 329, 87 
L.Ed. 304. 

Securities and Exchange Com¬ 
mission V. Morgan, Lewis & Bocki- 
us, C.A.Pa., 209 P.2d 44. 

34.15 U.S.—^Kiyoshi Hirabayashi v. 
U. S., 63 S.Ct. 1375, 320 U.S. 81, 87 
L.Ed. 1774—Detroit Bank v. U. S., 
Mich., 63 S.Ct. 297, 317 U.S. 329, 
87 L.Ed. 304. 

Wilson & Co. V. United Packing¬ 
house Workers of America, D.C.N. 

T. , 83 F.Supp. 162—U. S. v. Petril¬ 
lo, D.C.Ill., 68 P.Supp. 845, reversed 
on other grounds 67 S.Ct. 1538, 332 

U. S. 1, 91 L.Ed. 1877. 

Tobacco Inspection Act held not so 
discriminatory as to be violative of 
due process clause of Fifth Amend¬ 
ment. 

U.S.—Currin v. Wallace, N.C., 59 S.Ct. 
379, 306 U.S. 1, 83 L.Ed. 441. 

34.20 U.S.—^U. S. V. Josephson, C.C. 
A.N.Y., 165 P.2d 82, certiorari de¬ 
nied 68 S.Ct. 609, 333 U.S. 838, 92 
L.Ed. 1122, rehearing denied 68 
S.Ct. 731, 333 U.S. 858, 92 L.Ed. 
1138, rehearing denied 69 S.Ct. 294, 
335 U.S. 899, 93 L.Ed. 434, 

34.25 Md.—^Howard Sports Daily t. 

Weller, 18 A.2d 210, 179 Md, 355. 
N.D.—^Application of Theel Bros. 
Rapid Transit Co., 6 N.W.2d 660i 
72 N.D. 280. 

34.30 N.J.—Washington Nat. Ins. Co. 

V. Board of Review of N. J. TTnem- 
•ployinent -Compensation CommiS' 
Sion, 64 A.2d 443, I N.J. 545. 
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ceivable state of facts which would afford reasonable 
ground for its action.^^*^5 

§ 570. Control over Governmental Agencies 

The guaranty does not ordinarily restrain the state 
in its control of its governmental agencies and political 
subdivisions; and it is not available to the state or to 
such agencies or subdivisions. 

The power of a state in control of its own gov- 
'ernmental agencies and political subdivisions is un¬ 
restrained by the requirement of due process of 
law,3 5 and since the requirement is a limitation 
on the state itself, it is not available to the state, 
or to its agencies or political subdivisions.^'^ 

A distinction is sometimes made between the 
governmental and proprietary capacities of state 
agencies and subdivisions, it being only in the 
former case that the requirement of due process is 
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held not to be applicable.^S Such distinction gen¬ 
erally comes into question in connection with prop¬ 
erty interests of municipalities and is treated at 
length in § 604 infra. 

For a discussion of the right of governmental 
agencies to raise constitutional questions generally 
see supra § 76. 

§ 571. Police Power as Affected by Guaranty 

The guaranty of due process does not prevent the 
exercise of police power, provided such exercise is rea¬ 
sonable and not arbitrary, the iaw is for a public purpose, 
and the means selected have a real and substantial rela¬ 
tion to the object sought to be attained. 

The due process clauses and the police power 
have been said to operate independently, each within 
its own sphere.^S-50 The constitutional guaranties 
that no person shall be deprived of life, liberty, or 
property without due process of law do not limit, and 


34.55 N.J.—Washington Nat. Ins. Co. 

V. Board of Review of N. J. Un¬ 
employment Compensation Commis¬ 
sion, supra. 

35. U.S.—Risty v. Chicago, R. I. & P. 
Ry. Co., S.D., 46 S.Ct 236, 270 U.S. 
378, 70 L.Ed. 641—Joslin Mfg. Co. 
V. City of Providence, R.I., 43 S.Ct. 
684, 262 U.S. 668, 67 L.Ed. 1167. 

City of Tulsa v. Oklahoma Nat¬ 
ural Cas Co.. D.C.Okl., 4 P.2d 399. 
appeal dismissed 46 S.Ct. 17, 269 
U.S. 627, 70 L.Ed. 396. 

Silvey v. Commissioners of Mont¬ 
gomery County, D.C.Ohio, 273 F. 
202 . 

Oa.—Corpus Jtixls Secundum cited In 
Bibh County v. Hancock, 86 S.E.2d 
511, 619, 211 Ga, 429. 

Miss.—Dixon-Paul Printing Co. v. 
Board of Public Contracts, 77 So. 
908, 117 Miss. 83—State v. Sena- 
tobia Blank Book & Stationery Co., 
76 So. 258, 116 Miss. 264, Ann.Cas. 
1918B 963. 

Neb.—Corpus Juris Secundum cited in 
Rein v. Johnson, 30 N.W.2d 548, 
658, 149 Neb. 67, certiorari denied 
69 S.Ct. 31, 335 U.S. 814, 93 L.Ed. 
369—State v. Board of Com'rs of 
Douglas County, 189 N.W. 639, 109 
Neb. 35. 

N.T.—Robertson v. Zimmermann, 196 
N.R 740, 268 N.T. 62. 

Vt.—Town of Brighton v. Town of 
Charleston, 44 A.2d 628, 114 Vt. 
316—Jones v. Vermont Asbestos 
Corporation, 182 A. 291, 108 Vt. 79. 
Counties and other political subdivi¬ 
sions 

Ga.—Bibb County v. Hancock, 86 S.R 
■ 2d 611, 211 Ga. 429. 

'S.D.—Williams v. Book, 61 N.W.2d 
290. 

36. U.S.—Scott V. Frazier, D.C.N.D., 
268 F. 669, reversed on other 

' grounds 40 S.Ct. 603, 263 U.S. 243, 
64 L.Ed. 883. 


Public rights 

The due process clause has no ap¬ 
plication to public rights. 

N.M.—McKinley County Board of Ed¬ 
ucation V. State Tax Commission, 
210 P. 565, 28 N.M. 221. 

Statutory consent to suit against 
state is not a violation of the due 
process clause of the state’s consti¬ 
tution, such clause being a limitation 
on the power of the state, 

S.C.—-Sandel v. State, 104 S.R 667, 115 
S.C. 168, 13 A.L.R. 1268. 

37. Cal.—Riley v. Stack, 18 P.2d 110, 
128 CaLApp. 480. 

Iowa.—Lincoln Tp. School Dist. of 
Dallas County v. Redfleld Consol. 
School Dist. of Redfleld, 283 N.W. 
881, 226 Iowa 298. 

Kan.—Albright v. Board of Com’rs of 
Douglas County, 194 P. 913, 108 
Kan. 184. 

Mont.—Rosebud County v. Flinn, 98 
P.2d 330, 109 Mont. 637—Fitzpat¬ 
rick v. State Board of Examiners 
of Montana, 70 P.2d 286. 

Vt.—Town of Brighton v. Town of 
Charleston, 44 A.2d 628, 114 Vt. 
316. 

Political subdivisions of state as not 
persons see infra § 672. 

Reason for rule 

‘Tt appears to be a well-establish¬ 
ed rule that a municipal corporation 
is but a political subdivision of the 
state, exists by virtue of the exer¬ 
cise of the power of the state 
through its legislative department, 
and that such municipalities have no 
power except as delegated by the 
sovereign. Such corporations being 
mere creatures of the state, their 
powers may be enlarged, modifled, or 
diminished by the state without their 
consent, and the distinction between 
a municipality as an agent of the 
state for governmental purposes, and 
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as an organization to administer lo¬ 
cal needs in a business or proprie¬ 
tary capacity, afford no ground for 
the application of the contract or 
due process clauses of the federal 
Constitution against a state in fa¬ 
vor of its own municipalities.” 

U.S.—City of Tulsa v. Oklahoma Nat¬ 
ural Gas Co., D.C.Okl., 4 F.2d 399, 
403, appeal dismissed 46 S.Ct 17, 
269 U.S. 627, 70 L.Ed. 395. 

Municipalities are not ‘'i>ersonB’’ 
within the due process provision of 
the Fourteenth Amendment. 

Fla.—Shelby v. City of Pensacola, 161 
So. 63, 112 Fla. 684. 

Coimtles 

La.—^Warren County, Miss., v. Hes¬ 
ter, 64 So.2d 12, 219 La. 763, cer¬ 
tiorari denied 72 S.Ct 167, 342 U.S. 
877, 96 L.Ed. 659. 

S.C.—Chesterfield County v. State 
Highway Department of South Car¬ 
olina, 3 S.R2d 686, 191 S.C. 19. 

The powers of a river-regulating 
district are not protected by due 
process clause of the Fourteenth 
Amendment. 

N.Y.—Black River Regulating Dist 
v. Adirondack League Club, 121 N. 
R2d 428, 307 N.T. 475. 

38. Mont.—State ex rel. Kern v. 
Arnold, 49 P.2d 976, 100 Mont. 346, 
100 A.L.R. 1071. 

Tenn.—Brittain v. Guthrie, 61 S.W. 

2d 848, 164 Tenn. 669. 

Tex.—Lee v. Leonard Independent 
School Dist., Civ.App., 24 S.W.2d 
449, error refused. 

Vt.—Jones V. Vermont Asbestos Cor¬ 
poration, 182 A. 291, 108 Vt. 79. 

38.50 N.J.—Grosso v. Board of Ad¬ 
justment of Millburn Tp. in Essex 
County, 61 A.2d 167, 137 N.J.Law 
630. 
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were not intended to limit, the subjects on which or control the police power,39*20 that the Four- 
the police power of a state may lawfully be ex- teenth Amendment does not impair the police pow- 
erted39 in broader terms, the rule has been stated er of a city or a municipality,^9.25 that the guaranty 
that the due process clauses of the state and federal of due process of law does not operate, or was 
constitutions were not designed to interfere with, not designed, as a limitation on, or interference with, 
or destroy, the police power of the state, 39-5 that the police power of the state to enact and enforce 
they do not apply to the state acting under its laws and regulations to protect the public health 
police powers, 39.10 or to laws enacted by a state and safety and promote the general welfare of the 
legislature in the exercise of its police power, 39.15 people,and that the prohibition of the due proc- 


39. Idaho.—^Packard v. O’Neil, 262 
P. 881, 45 Idaho 427, 56 A.L.R. 317. 
Ind.—Oorpus Juris cited in Carl Hag- 
enbeck & Great Wallace Show Co. 
V. Randall, 126 N.E. 501, 503, 75 Ind. 
App. 417. 

La.—Kotch V. Board of River Port 
Pilot Com’rs for Port of New Or¬ 
leans, 25 So.2d 527, 209 La. 737, af¬ 
firmed 67 S.Ct. 910, 330 U.S. 552, 91 
L.Ed. 1093, rehearing: denied 67 S. 
Ct. 1196, 331 U.S. 864, 91 L.Ed. 
1869. 

Minn.—Cforpus Juris cited la. State v. 
Guilford. 219 N.W. 770, 773, 174 
Minn. 457. 

Mo.—Corpus Juris cited la State v. 
Goetz. 253 S.W. 710, 711~Valley 
Spring Hog Ranch Co. v. Plag- 
mann. 220 S.W. 1, 282 Mo. 1, 15 A. 
L.R. 266. 

Mont.—Corpus Juris cited ia State v. 

Bays, 47 P.2d 50, 52, 100 Mont. 125. 
N.H.—State v. Rheaume, 116 A. 758, 
80 N.H 319. 

N.J.—Corpus Juris Secuaduai cited 
ia Ronade Associates v. Depart¬ 
ment of Conservation & Economic 
Development, Division of Water 
Policy & Supply of State of N. J„ 
72 A.2d 355, 359, 7 N.J.Super. 132. 
Pa.—Corpus Juris quoted in Jackman 
V. Rosenbaum Co., 106 A. 238, 241, 
263 Pa. 158. 

Va.—Southern Ry. Co. v. Common¬ 
wealth, 167 S.E. 678, 159 Va. 779, 
reversed on other grounds South¬ 
ern Ry. Co. V. Commonwealth of 
Virginia ex rel. Shirley, 54 S.Ct. 
148, 290 U.S. 190, 78 L.Ed. 260. 

12 C.J. p 1197 note 11. 

Distingruished from controversies be¬ 
tween citizens 

Constitution, as to taking private 
property without due process of law, 
has a different meaning when applied 
to controversies between citizens 
than it has when property is taken 
or destroyed by government for pub¬ 
lic use or public welfare. 

Tex.—Stockwell v. State, Civ.App., 
203 S.W. 109, reversed on other 
grounds 221 S.W. 932, 110 Tex. 
550. 12 A.L.R. 1116. 

State need not grant to oorxK>ration 
or individual, with reference to prop¬ 
erty rights, same rights and reme¬ 
dies as against state which state re¬ 
serves to itself under the police pow¬ 
er for protection of public interest. 
Tex.—Alpha Petroleum Co, v. Rail¬ 


road Commission, Civ.App., 59 S.W. 
2d 374, error dismissed. 

39.5 Ga.—Davis v. Stark, 31 S.E.2d 
592, 198 Ga, 223—Rowland v. Mor¬ 
ris, 111 S.E. 389, 152 Ga. 842. 

Mass.—In re Opinion of the Justices, 
159 N.E. 55. 261 Mass. 523. 

Minn.—^Abeln v. City of Shakopee, 28 
N.W.2d 642, 224 Minn. 262. 

Broad discretion as to public inter¬ 
ests 

Under the due process of law 
clause, a legislative body, in the ex¬ 
ercise of its police power, has a 
broad discretion to determine both 
what public interests are and the 
measures necessary for the protec¬ 
tion of such interests. 

Cal.—Justesen’s Pood Stores v. City 
of Tulare, 111 P.2d 424, 43 Cal.App. 
2d 616. 

39.10 Cal.—Carpenter v. Pacific Mut. 
Life Ins. Co. of California, 74 P.2d 
761, 10 Cal.2d 307, certiorari denied 
for diminution of record 59 S.Ct. 
61, 305 U.S. 662, 83 L.Ed. 354, af¬ 
firmed 59 S.Ct. 170, 305 U.S. 297, 83 
L.Ed. 182, rehearing denied 59 S.Ct. 
355, 305 U.S. 675, 83 L.Ed. 437. 

39.15 U.S.—Harlow v. Ryland, D.C. 
Ark., 78 P.Supp. 488, affirmed, C.A., 
172 F.2d 784. 

39.20 N.Y.—^People ex rel. Durham 
Realty Corp. v. La Petra, 130 N.E. 
601, 230 N.Y. 429. 

Tropp V. Knickerbocker Village, 
122 N.Y.S.2d 350, 205 Misc. 200, af¬ 
firmed 135 N.Y.S.2d 618, 284 App. 
Div. 935—People v. Caponigri, 6 N. 
Y.S.2d 577, 169 Misc. 9. 

Effect on due process clause 

Police power of state may be exer¬ 
cised to affect the due process of law 
clause of the federal Constitution. 
N.Y.—Schmidt v. Wolf Contracting 
Co., 55 N.Y.S.2d 162, 269 App.Div. 
201, followed in Van Gorder v. 
Binghamton State Hospital, 55 N.Y. 
S.2d 847, 269 App.Div. 798, Marow- 
ski V. Socony Vacuum Oil Co., 55 
N.Y.S.2d 847, 269 App.Div. 798, and 
Knobb V. Leon Neon Service Corp., 
55 N.T.S.2d 848, 269 App.Div. 798, 
appeal denied Schmidt v. Wolf Con¬ 
tracting Co., 57 N.Y.S.2d 261, 269 
App.Div. 870, appeal denied 63 N.E. 
2d 709, 294 N.Y. 973, affirmed 65 N. 
E.2d 568, 295 N.Y. 748. 

39.25 Miss.—^Palazzola y. City of 
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Gulfport, 52 So.2d 611, 211 Miss. 
737. 

40. U.S.—^Lacoste v. Department of 
Conservation of State of Louisiana, 
44 S.Ct. 186, 263 U.S. 545, 68 L.Ed. 
437. 

Breard v. City of Alexandria, D. 
C.La., 69 F.Supp. 722. 

Cal.—Carpenter v. Pacific Mut. Life 
Ins. Co. of California, 74 P.2d 761, 
10 Cal.2d 307, certiorari denied 59 
S.Ct. 61. 305 U.S. 562, 83 L.Ed. 354, 
affirmed 59 S.Ct. 170, 305 U.S. 297, 
83 L.Ed. 182, rehearing denied 59 
S.Ct. 355, 305 U.S. 675, 83 L.Ed. 
437. 

People V. Walton, 161 P.2d 498, 
70 Cal.App.2d Supp. 862. 

Del.—^Appeal of Blackstone, Super.. 
190 Jl. 597. 

Fla.—Miami Bridge Co. v. Railroad 
Commission, 20 So.2d 356, 155 Pla. 
366, certiorari denied 65 S.Ct. 1405, 
325 U.S. 867, 89 L.Ed. 1987—Scar¬ 
borough V. Newsome, 7 So.2d 321, 
150 Pla. 220. 

Ga.—^Rowland v. Morris, 111 S.E. 389, 
152 Ga. 842. 

Idaho.—Rowe v. City of Pocatello, 
218 P.2d 695, 70 Idaho 343. 

Ill.—Zelney v. Murphy, 56 N.E.2d 754, 
387 Ill. 492—O’Connor v. Rathje, 12 
N.E.2d 878, 368 Ill. 83—City of 
Evanston v. Wazau, 4 N.E.2d 78, 
364 Ill. 198, 106 A.L.R. 789, certio¬ 
rari denied Wazau v. City of 
Evanston, 57 S.Ct. 492, 300 U.S. 662, 
81 L.Ed. 870. 

Perrine v. Charles T. Bisch & 
Son, 105 N.E.2d 543, 346 Ill.App. 
321. 

Ind.—Indian Refining Co. v. Taylor, 
143 N.E. 682, 195 Ind. 223. 

Iowa.—City of Des Moines v. Man¬ 
hattan Oil Co., 184 N.W. 823, 193 
Iowa 1096, 23 A.L.R. 1322, 

La.—Chapman v. City of Shreveport, 
74 So.2d 142, 225 La. 859—Board of 
Barber Examiners of Louisiana v. 
Parker, 182 So. 485, 190 La. 214— 
State V. Nejin, 74 So. 103, 140 La. 
793—City of Shreveport v. Nejin, 73 
So. 996, 140 La. 785. 

Me,—In re Stanley, 174 A. 93, 133 
Me. 91, affirmed Stanley v. Public 
Utilities Commission of Maine, 55 
S.Ct. 628, 295 U.S. 76, 79 L.Ed. 1311, 

Md.—Howard Sports Daily v. Weller, 
18 A.2d 210. 179 Md. 355. 

Miss,—Walters v. Blackledge, 71 So. 
2d 433, 220 Miss. 485. 
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ess clause is subject to the police power o£ the 
statci^i ■ 

This latter statement is apparently an overstate- 
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ment, it having been said that no • exercise of the 
police power can disregard the constitutional guarr: 
anty with respect to due process.'^^ ■ guaranty 


Mo.—Graff V. Priest, 201 S.'W.2d 945, 
356 Mo. 401, certiorari denied 68 
S.Ct 83, 332 U.S. 770, 92 L.Ed. 356 
— ^Zinn V. City of Steelville, 173 
S.W.2d 398, 351 Mo. 413—^Valley 
Spring Hog Ranch Co. v. Plag- 
mann, 220 S.W. 1, 282 Mo. 1, 15 A. 
L.R. 266. 

Dederick v. Smith, 184 A. 595, 
88 N.H. 63, appeal dismissed 57 
S.Ct. 38, 299 TJ.S. 506, 81 L.Ed. 375 
—State V. Rheaume, 116 A. 758, 80 
N.H. 319. 

N.T.—Thompson v. Wallin, 95 N.Y.S. 
2d 784, 276 App.Div. 463, affirmed 

95 N.E.2d 806, 301 N.T. 476, appeal 
dismissed 72 S.Ct. 92, 342 TJ.S. 801, 

96 L.Ed. 607—^People ex rel. Ray- 
land Realty Co. v. Fagan, 186 N.Y. 
S. 23, 194 App.Div. 185, affirmed 
130 N.E. 931, 230 N.Y. 653. 

Twentieth Century Associates v. 
Waldman, 53 N.Y.S.2d 612, 184 

Misc. 24, affirmed 63 N.E.2d 177, 294 
N.Y. 571, 162 A.D.R. 197, appeal dis¬ 
missed 66 S.Ct. 492, 326 U.S. 696, 
90 L.Ed. 410, and 66 S.Ct. 493, 326 
U.S. 697, 90 L.Ed. 410—People on 
Complaint of Kornbleit v. Yar¬ 
brough, 5 N.Y.S.2d,978, 168 Misc. 
769—People v. Perkins, 1 N.Y.S.2d 
940, 166 Misc. 520. 

N..D.—^Neer v. State Live Stock Sani¬ 
tary Board, 168 N.W. 6Q1, 40 N.D. 
340.. 

Ohio.—^Direct Plumbing Supply Co. v. 
City of D:ayton, 38 N.E.2d 70, 138 
Ohio St. 540, 137 A.L.R. 1058— 
Ex parte Company, 139 N.E. 204, 
106 Ohio St. 50. 

Okl.—Skinner v. State ex rel. Wil¬ 
liamson, 115 P.2d 123, 189 Okl. 235, 
reversed on other grounds 62 S.Ct. 
1110, 316 U.S. 535, 86 L.Ed. 1655, 
conformed to 155 P.2d 715, 195 Okl. 
106—Ex parte Sales, 233 P. 186, 
. ,108 Okl. 29—Ex parte Tindall, 229 
P. 125, 102 Okl. 192—Chicago, R. I. 
& P. Ry. Co. V. Taylor, 192 P. 349, 
79 Okl. 142. 

Pa.—Jackman v. Rosenbaum Co., 106 
A. 238, 263 Pa. 158. 

Wash.'—State v. Fleming, 225 P. 647, 
129 Wash. 646, 34 A.L.R. 500— 
Fisher Flouring Mills Co. v. 
Brown, 187 P. 399, 109 Wash. 680. 
W.Va.—City of Huntington v. State 
Water Commission, 73 S.E.2d 833, 
137 W.Va. 786—Nulter v. ’ State 
Road Commission of West Virginia, 
194 S.E. 270—Nulter y. ‘State Road 
(Commission of West Virginia, 193 
S.E. 649. 

Wis.—State ex rel. Saveland Park 
Holding Corp. v. Wieland, 69 N.W. 
2a ’217, 269 Wis. 26^—^tate V. 

Harper, 196 N.W, 451, 182 tVis. l48, 
'33 A.L.R. 269. 

Wyo.—Pirie v, Kamps, 229 P.2a 927, 


68 Wyo. 83, 26 A.L.R.2d 647—State 
V. Hall, 194 P. 476, 27 Wyo. 224. 
“Those rights guaranteed by the 
constitution are not unqualified 
rights to be exercised regardless of 
harm to others at all times and plac¬ 
es. There must be a yielding, par¬ 
tially or wholly, thereof for the com¬ 
mon good of society when the State 
so commands through the rightful 
use of its inherent police power to 
secure either the public health, mor¬ 
als, safety, comfort or common wel¬ 
fare.” 

Ill.—People V. Brown, 95 N.E.2d 888, 
893, 407 Ill. 565. 

Economic policy 

As far as the requirement of due 
process is concerned, and in absence 
of other constitutional restriction, 
the state is free to adopt whatever 
economic policy may reasonably be 
deenled to promote public welfare, 
and to enforce that policy by legisla¬ 
tion adapted to its purpose. 

U.S.—^Nebbia v. People of State of 
New York, 54 S.Ct. 505, 291 U.S. 
502, 78 L.Ed. 940, 89 A.L.R. 1469. 

Springfield Fire & Marine Ins. Co. 
V. Holmes, D.C.Mont., 32 F.Supp. 
964, reversed on other grounds 
Holmes v. Springfield Fire & Ma¬ 
rine Ins, Co., 61 S.Ct. 19, 311 U.S. 

I 606, 85 L.Ed. 384, rehearing denied 
I 61 S.Ct. 129, 311 U.S. 726, 85 L.Ed. 
473. 

Ariz.—^American Federation of Labor 
V. American Sash & Door Co., 189 
P.2d 912, 67 Ariz. 20, affirmed 69 
S.Ct 258, 260, 335 U.S. 538, 93 L.Ed. 
222, 6 A.L.R.2d 481—State v. Wal¬ 
green Drug Co., 113 P.2d 650, 67 
Ariz. 308. 

Minn.—McElhone v. Geror, 292 N.W. 
414, 207 Minn. 680. 

Okl.—Swanda v. Swanda, 248 P.2d 
676, 207 Okl. 186. 

Vt—State V. Auclair, 4 A.2d 107, 110 
Vt 147. 

Va.—Board of Sup'rs of Elizabeth 
City County v. State Milk Commis¬ 
sion, 60 S.E.2d 36, 19J. Va. 1, appeal 
dismissed 71 S.Ct 198, 340 U.S. 881, 
95 L.Ed, 640. 

Welfare of many at expense of few 
Due process does not preclude a 
use of inherent police power of state 
to protect the health and welfare of 
the many, even at the expense of a 
few. 

N.Y.—Blair V. DuMond, 108 N.Y.S.2d 
738, 200 Misc. , 1036, appeal dis¬ 
missed 107'N.E.2d 91, 304 N.V. 607, 

■ and, affirmed 117 N.Y.S.2d 23, 280 
App.Div. 1021, motion granted 117 
N.Y.S.2d 918, 281 App.Div. 776, mo¬ 
tion denied 1,20 N.Y.S.2d 442, ^281 
App.Div. 929.' ‘ ’ 


Notice and hearing* 

(1) Notice and hearing of judicial 
nature are not essential to exercise of 
police power under (iue process 
clause. 

Ind.—Harmon v. Bolley, 120 N.E. 33 
187 Ind. 611, 2 A.L.R. 609. 

(2) Due process does not necessari¬ 
ly require the granting of a hearing 
prior to the taking of official action in 
.the exercise of police power. 

U.S.—Wall v. King, C.A.Minn., 206 F. 

2d 878, certiorari denied 74 S.Ct 
275, 346 U.S. 915, 98 L.Ed. 411. 

41. Ill.—State Bank & Trust Co. v. 
Village of Wilmette, 193 N.E. 131, 
358 Ill. 311, 96 A.L.R. 1327. 

N.Y.—^Application of Cohen, 66 N.Y.S. 
2d 837, 269 App.Div. 256—Schmidt 
V. Wolf Ccntracting- Co., 55 N.Y.S. 
2d 162, 269 App.Div. 201, followed 
in Van Gorder v. Binghamton State 
Hospital, 55 N.Y.S.2d 847, 269 App. 
Div. 79?, Marowski v. Socony Vacu¬ 
um Oil Co., 65 N.Y.S.2d 847, 269 
App.Div. 798, and Knobb v. Leon 
Neon Service Corp., 65 N.Y.S.2d 848, 
269 App.Div. 798, appeal denied 
Schmidt v. Wolf Contracting Co., 
57 N.Y.S.2d 261, 269 App.Div. 870, 
appeal denied 63 N.E.2d 709, 294 
N.Y. 973, affirmed 65 N.E.2d 568, 
295 N.Y. 748. 

People, on Complaint of Korn¬ 
bleit, V. Yarbrough, 5 N.Y.S.2d 978, 
168 Misc. 769—People v. Perkins, 
1 N.Y.S.2d 940, 1C6 Misc. 520. 

“The constitutional declaration that 
private property shall not be taken 
for public use without . . . due 

process of law is subordinated al¬ 
ways to the interests of the public 
welfare as expressed through the ex¬ 
ercise of the police power of the 
state.” 

Ill.—Trust Co. of Chicago v. City of 
Chicago, 96 N.E.2d 499, 503, 408 
Ill. 91. 

Due process g'uaranty iaiapplicalble 
Provisions of state or federal con¬ 
stitution relating to due process are 
inapplicable to laws enacted under 
police power. 

Mich.—Wyant v. Figy, 66 N.W.2d 240, 
340 Mich. 602. 

Wash.—Shea v. Olson, 53 P.2d 615, 
185 Wash. 143, 111 A.L.R. 998, opin¬ 
ion adhered to 59 P.2d 1183, 186 
Wash. 700, 111 A.L.R. 1011. 

42. U.S.—City of Birmingham v. 

Monk, C.A.Ala., 185 F.2d 859, certio¬ 
rari denied 71 S.Ct, TOOl, 341 U.S. 
940, 95 L.Ed. 1367. ' I 

Asher V. Ingels, D.C.Cal., 13 P* 
Supp. 654. 

Ariz.—Culinary "Workers and Bar¬ 
tenders Local Union No. 631 AF.'of 
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does not interfere with, and is not violated by, the | power,^^ as where tsucflh power is exercised on con- 
proper, valid, or reasonable exercise of the police ) . 


L», V. Busy Bee Cafe, 115 P.2d 246, 
57 Ariz. 514. 

Cal.—^Wissner v. Wissner, 201 P.2d 
837, 89 Cal.App.2d 759, reversed on 
other grounds 70 S.Ct. 398, 338 tJ.S. 
655, 94 L.Bd. 424, rehearing denied 
70 S.Ct. 619, 339 U.S. 926, 94 L.Ed. 
1348, conformed to 219 P.2d 553, 97 
Cal.App.2d 930. 

Conn.—Schwartz v. Kelly, 99 A.2d 
89, 140 Conn. 176, appeal dismissed 
74 S.Ct. 227, 346 U.S. 891, 98 L.Ed. 
394. 

Fla.—^Miami Shores Village v. Wm. 
N. Brockway Post No. 124 of Amer¬ 
ican Legion, 24 So.2d 33, 156 Fla, 
673—L. Maxcy, Inc., v. Mayo, 139 
So. 121. 103 Fla. 552. 

Ill.—People V. Chicago, M. & St. P. 
By. Co., 138 N.E. 155, 306 Ill. 486, 
28 A.L.R. 610. 

Minn.—State v. Ernst, 2S’? N.W. 24, 
209 Minn. 586, 134 A.L.B. 643. 

N.Y.—^N. T. Boyce v. Bosasco, 287 
N.Y.S. 692, 159 Misc. 236. 

W.Va.—Tweel v. West Virginia Bac- 
ing Commission, 76 S.E.2d 874, ap¬ 
peal dismissed 74 S.Ct. 123, 346 
U.S. 869, 98 L.Ed. 379—City of 

Huntington v. State Water Com¬ 
mission, 73 S.E.2d 833, 137 W.Va. 
786. 

"Claim that the . . . statute 
. . . enacted under the police pow¬ 
er ... Is not subject to the 
standards applicable to legislation 
under other powers conflicts with 
the firmly established rule that every 
state power is limited by the in¬ 
hibitions of the Fourteenth Amend¬ 
ment.” 

U.S.—Southern By. Co. v. Common¬ 
wealth of Virginia ex rel. Shirley, 
54 S.Ct. 148, 150, 290 U.S. 190, 78 
L.Ed. 260. 

"It is not every exercise of police 
power by the state which is valid 
. . . under . . . the due proc¬ 

ess clause of the Federal Constitu¬ 
tion.” 

Ind.—^Department of Financial insti¬ 
tutions V. General Finance Corp., 8 6 
N.B.2d 444, 448, 227 Ind. 373, 10 A. 
L.B.2d 436. 

nLegitimate exercise of police pow¬ 
er is prohibited. 

Tex.—Ex parte White, 198 S.W. 583, 
82 Tex.Cr. 85. 

Segulatiou of oontasninatloiL of wa¬ 
ters 

Bight of legislature, under exercise 
of police power, to regulate contam¬ 
ination of waters does not obviate 
necessity of recognizing due process 
clauses of state and federal constitu¬ 
tions. 

Mich.—^L. A. Darling Co. v. Water 
Besources Commission, 67 N.W.2d 
890, 341 Mich. 654. 

43. U.S.—Treigle v. Acme Homestead 
Ass’n, La., 56 S.Ct 408., 297 U.S. 


189, 80 L.Ed. 575, 101 AL.R. 1284, 
rehearing denied 56 S.Ct. 587. 297 
U.S. 728, 80 LEd, 1010. Treigle v. 
Thrift Homestead Ass'n, 56 S.Ct. 
587, 297 U.S. 728, 80 L.Ed. 1010, 
Treigle Sash Factory v. Conserva¬ 
tive Homestead Ass’n, 56 S.Ct. 587, 
297 U.S. 728, 80 L.Ed. 1010, Treigle 
Sash Factory v. Union Homestead 
Ass’n, 66 S.Ct. 588, 297 U.S. 728, 80 
L.Ed. 1010, and Mitchell v. Conserv¬ 
ative Homestead Ass’n, 56 S.Ct. 588, 
297 U.S. 728, 80 L.Ed. lOlO—Ter¬ 
race V. Thompson, Wash., 44'S.Ct. 
15, 263 tr.S. 197, 68 L.Ed. 255. 

Hulen V. City of Corsicana, C.C. 
A.Tex., 65 F.2d 969, certiorari de¬ 
nied City of Corsicana v. Hulen, 54 
S.Ct. 77, 290 U.S. 662, 78 L.Ed. 573— 
City of Dayton, Ohio, v. City By. 
Co., C.C.A.Ohio, 16 F.2d 401. 

Darr v. Mutual Life Ins. Co. of 
N. Y., D.C.N.Y., 72 F.Supp. 752— 
Sullivan v. Shaw, D.C.Cal., 6 E. 
Supp. 112—Chapman v, Boynton, 
D.C.Kan., 4 F.Supp. 43. 

American Coal Mining Co. v. Spe¬ 
cial Coal and Food Commission of 
Indiana, D.C.Ind., 268 F. 563, appeal 
dismissed 43 S.Ct. 273, 258 U.S. 632, 
66 LEd. 801. 

Ala—^Lash v. State, 14 So.2d 235, 31 
AlaApp. 121, certiorari denied 14 
So.2d 242, 244 Ala 568, certiorari 
denied 64 S.Ct 192, 320 U.S. 784, 
88 L.Ed. 471, rehearing denied 64 
S.Ct 259, 320 U.S. 814, 88 L.Ed. 
492. 

Cal.—^Ex parte Lawrence, 131 P.2d 
27, 66 CaLApp.2d 491. 

Fla—^Miami Bridge Co. v. Bailroad 
Commission, 20 So.2d 356, 155 Fla 
366, certiorari denied 65 S.Ct. 1405, 
325 U.S. 867, 89 L.Ed. 1987—State v. 
Quigg, 114 So. 859, 94 Fla. 1056, 

Ga,—^De Berry v. City of La Grange, 
8 S.E,2d 146, 62 GaApp. 74. 

Idaho.—State v. Finney, 150 P.2d 130, 
65 Idaho 630. 

Ill-—People V. Brown, 95 N.E.2d 888, 
407 Ill. 566—Father Basil’s Lodge 
V. City of Chicago, 65 N.E.2d 805, 
393 III. 246—^People ex rel. Baker 

V. Strautz, 54 N.E.2d 441, 386 Ill. 
360—People v. Anderson, 189 N.E. 
338, 355 Ill. 289. 

Iowa—May’s Drug Stores v. State 
Tax Commission, 45 N.W.2d 245, 
242 Iowa 319—^Burlington & Sum¬ 
mit Apartments v. Manolato, 7 N*. 

W. 2d 26, 233 Iowa 15, 144 A.L.R. 

251—Craven v. Bierring, 269 N.'W. 
801, 222 Iowa 613—^Loftus v. De¬ 
partment of Agriculture of Iowa, 
232 N.W. 412, 211 Iowa 566, appeal 
dismissed 51 S.Ct 647, 283 U.S, 
809, 75 L.Ed, 1427—Peverill v. 

Board of Sup’rs of Black Hawk 
County, 222 N.W. 636, 208 Iowa 94 
—^Fevold V. Board of Sup’rs of 
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’ Wei. ster County, 210 N.W. 139, 202 
lov® 1019. 

Ka.n.—-lohnson v. Board of Coni'rs of 
E-eno County, 75 P.2d 849, 147 Kan. 
211 . 

Ky.—T'^itaker v. Green Biver Coal 
Co., U22 S.W.2d 1012, 276 Ky. 43, 119 
A-L,*l. 1456. 

La—S‘tate ex rel. Porterie v. Walms- 
Ley, 162 Sex. 826, 183 La 139, ap¬ 
peal dismissed Board of Liquida- 
ti«oa V. Board of Com’rs of Port of 
New Orleans, 56 S.Ct 141, 296 U. 
S. 5440, 80 L.Ed. 384, rehearing de¬ 
nted Board of Liquidation, City 
Diebt of New Orleans v. Board of 
Coin' rs of Port of New Orleans, 56 
S.Ot. 246, 296 U.S. 663, 80 L.Ed. 473 
—La^coste v. Department of Con- 
sfermtion of State of Louisiana 92 
So. 3 81, 151 La 909, affirmed 44 S. 
Cfc. 1*86, 263 U.S. 545, 68 L.Ed. 437. 

3Ic^ee V. Police Jury of Caddo 
Parish, App., 66 So. 2d 408, affirmed 
73 So.2d 424, 225 La 471, followed 
in MocCrary v. Police Jury of Caddo 
Parish, 73 So.2d 431, 225 La 489, 
aiad Uuggle v. Police Jury of Web- 
st*er Parish, 73 So.2d 431, 225 La. 
49 0. 

Me.—Jordan v. Gaines, 8 A2d 585, 
13 6 Bie. 291—State v. Old Tavern 
Farmi, 180 A 473, 133 Me. 468, 101 
A.L.R. 810. 

Md.—I>*a.sch v. Jackson, 183 A 534. 

Mass.—Boston Elevated By. Co. v. 
Com.,^ 39 N.E.2d 87, 310 Mass. 528 
—^Loaring v. Commissioner of Pub¬ 
lic ’Works of City of Boston, 163 
N.E. 82, 264 Mass. 460—In re Opin- 
iom o:f the Justices, 169 N.E. 55, 261 
Mass.. 523. 

Minn.—-Itasca Paper Co. v. Niagara 
Fixe Ins. Co., 220 N.W. 425, 175 
Minn^ 73. 

Miss.“-'-Walters v. Blackledge, 71 So. 
2dL 43-3, 220 Miss. 485. 

Mo.—Zann v: City of Steelville, 173 
S.W.2Sa 398, 351 Mo. 413—Bellerive 
In-v. aCo. V. Kansas City, 13 S.W.2d 
62 8,3821 Mo. 969. 

Moni;.—City of Butte v. Boberts, 23 
P.:2da42, 94 Mont 482. 

N".!,—Kionade Associates v. Depart¬ 
ment of Conservation & Economic 
Devellopment, Division of Water 
Poliejy & Supply of State of N. J., 
72 ASd 355, 7 N.J.Super. 132. 

N.M-—Green v. Town of Gkillup, 120 
P.Sd S19, 46 N.M. 71—Mitchell v. 
City of Boswell, 111 P.2d 41, 45 
N.3i. 92. 

N-Y.—H H. Chamberlin, Inc. v. 
Anidrews, 286 N.Y.S. 242, 159 Misc. 
12-4, modified on other grounds 2 
N.B.2.d 22, 271 N.Y. 1, 106 AL.B. 
1619, affirmed 57 S.Ct 122, 301 U.S. 
615, 81 L,Ed. 380, rehearing denied 
67 S.CCt 926, 301 U.S. 714, 81 L.Ed. 
13<5—^People ex rel. Tipaldo v. 
Moreliead, 282 N.Y.S. 676, 156 Misc. 
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siderations of social policy, ^3.6 notwithstanding the i rights,property or property rights,^3.15 
effect of such exercise on private or personal [ 


522, reversed on other grounds 200 
N.El. 799, 270 N.T. 233, affirmed 56 
S.Ct. 913, 298 U.S. 587, 80 L.Ed. 
1347, 103 A.L.R. 1445,' rehearing 
denied 67 S.Ct. 4, 299 U.S. 619, 81 
L.Ed. 456—^People v. Blanchard, 174 
N.Y.S. 276, 105 Misc. 401. 

Ohio.—Direct Plumbing Supply bo. 
V. City of Dayton, 38 N.E.2d 70, 138 
Ohio St. 640. 137 A.L.R. 1058— 
State ex rel. City Loan & Sav. Co. 
V. Taggart, 17 N.E.2d 758, 134 Ohio 
St. 374. 

Okl.—Oklahoma Natural Gas Co. v. 
Chocta-w Gas Co., 236 P.2d 970, 205 
Okl. 255. 

Or.—Daniels v. City of Portland, 265 
P. 790, 124 Or. 677, 69 A.L.R. 512. 
Pa.—^Hertz Drivurself Stations v. 
Siggins, 68 A.2d 464, 359 Pa, 25, 
7 A.L.R.2d 438—Appeal of White, 
134 A. 409, 287 Pa. 259, 63 A.L.R. 
1215. 

Appeals of Palumbo, 72 A.2d 789, 
166 Pa.Super. 557. 

Rineer v. Boardman, 32 Pa.Dist. 
Co. 27, 46 Dauph.Co. 78. 

S.C.—^Pord V. Atlantic Coast Line R. 
Co., 168 S.E. 143, 169 S.C. 41, af¬ 
firmed Atlantic Coast Line R. Co. 

V. Ford. 63 S.Ct. 249, 287 U.S, 602, 
77 L.Ed. 457. 

Tenn.—Mensi v. Walker, 26 S.W.2d 
132, 160 Tenn. 468, appeal dis¬ 

missed Walker v. Mensi, 51 S.Ct. 
363, 283 U.S. 791, 75 L.Ed. 1417. 
Tex.—Lee v. Leonard Independent 
School Dist., Civ.App., 24 S.W.2d 
449. 

Vt.—Sowma v. Parker, 22 A.2d 613, 
112 Vt. 241. 

Va.—Stickley v. Givens, 11 S.E.2d 
631, 176 Va, 548. 

“Exertion of the police power upon 
subjects lying within its scope in a 
proper and lawful manner, is ‘due 
process of law.’" 

Okl.—^Anderson-Prichard Oil Corp. v. 
Corporation Commission, 241 P.2d 
363, 372, 205 Okl. 672, appeal dis¬ 
missed 72 S.Ct 562, 342 U.S. 938. 
96 L.Ed. 698. 

Tex.—Lombardo v. City of Dallas, 
73 S.W.2d 475, 478, 124 Tex. 1. 

Ex parte Clark, 140 S.W.2d 854, 
856, 139 Tex.Cr. 385. 

W.Va.—Nulter v. State Road Com¬ 
mission of West Virginia, 194 S.E 
270—Nulter v. State Road Commis¬ 
sion of West Virginia, 193 S.E 
649. 

Action, by state through, legislature, 
executive, or judiciary 
Mo.—Clutter v. Blankenship, 144 S. 

W. 2d 119, 346 Mo. 961. 

Eucroachmeut nu due process 

Under certain circumstances and 
when validly exercised, the police 
power may encroach on the due proc¬ 
ess guaranteed by the state and fed 
‘eral constitutions. 


La.—Schwegmann Bros, v, Louisi¬ 
ana Bd. of Alcoholic Beverage Con¬ 
trol, 43 So.2d 248. 216 La. 148, 14 
A.L.R.2d 680. 

Subjects of police power may change 

Circumstances may so change in 
time or so differ in space as to clothe 
with a public interest, and hence 
subject to regulation by legislature 
what at other times or in other 
places would be a matter of purely 
private conceirn., 

N.X—State Board of Milk Control v. 
Newark Milk Co., 179 A. 116, 118 
N.J.Ecl. 604. 

Objects permissible 

“Police power” is a convenient ex¬ 
pression to indicate that reserved 
power of government in the states, 
notwithstanding the due process 
clause of the federal constitution 
and, while such reserved power is 
usually exercised in matters pertain¬ 
ing to safety, health, and morals, it 
includes power to legislate to accom¬ 
plish any just object of government 
by appropriate legislation not specifi¬ 
cally prohibited. 

Ohio,—Bruin v. Leveline, 9 N.B.2d 
895, 55 Ohio App. 339. 

43.5 Va.—Stickley v. Givens, 11 S.E. 
2d 631. 176 Va. 548. 

43.10 U.S.—Darr v. Mutual Life Ins. 
Co. of N. Y., D.C.N.Y., 72 P.Supp. 
752. 

Ala.—Pickett v. Matthews, 192 So. 
261, 238 Ala. 642. 

Mo.—Clutter v. Blankenship, 144 S. 

W.2d 119, 346 Mo. 961. 

Okl.—^Anderson-Prichard Oil Corp. v. 
Corporation Commission, 241 P.2d 
363, 206 Okl. 672, appeal dismissed 
72 S.Ct. 562, 342 U.S. 938, 96 L.Ed. 
698. 

Tex.—Ex parte Clark, 140 S.W.2d 854, 
139 Tex.Cr. 385. 

Federal police power 
U.S.—Darr v. Mutual Life Ins. Co. of 
N. Y., D.C.N.Y., 72 F.Supp. 752. 
Xiimltation of, or infringement on, 
rights 

Okl.—Oklahoma Natural Gas Co. v. 
Choctaw Gas Co., 236 P.2d 970, 205 
Okl. 255. 

43.15 U.S.—'Nebbia v. People of 
State of New York, 54 S.Ct. 505, 
291 U.S. 502, 78 L.Ed. 940, 89 A.L.R. 
1469. 

Ala.—Pickett v. Matthews, 192 So. 
261, 238 Ala. 542. 

Ill,—Father Basil’s Lodge v. City of 
Chicago, 66 N.E.2d 805, 393 Ill. 
246. 

Minn.—Lee v. Delmont, 36 N.W.2d 
630, 228 Minn. 101, 

Mo.—City of Clayton v. Nemours, 
182 S.W.2d 67. 363 Mo. 61, appeal 
dismissed 65 S.Ct. 660, two cases, 
323 U.S. 684, 89 L.Ed. 554. 
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N.Y.—Lakewood Exp. Service v. 
Board of Public Utility Com’rs 61 
A.2d 730, 1 N.Y. 45, 7 A.L.R.2d 
1259. 

Okl.—Anderson-Prichard Oil Corp. 
V. Corporation Commission, 241 P. 
2d 363, 205 Okl. 672, appeal dis¬ 
missed 72 S.Ct. 562, 342 U.S. 936 
96 L.Ed. 698. 

Pa.—Hertz Drivurself Stations v. 
Siggins, 58 A.2d 464, 359 Pa. 25, 7 
A.L.R.2d 438. 

Tenn.—Mascarl v. International 
Broth, of Teamsters, Chauffeurs, 
Warehousemen & Helpers of Amer¬ 
ica (AFL) Local Union No. 667, 215 
S.W.2d 779, 187 Tenn. 345, certio¬ 
rari dismissed 69 S.Ct. 410, 335 U.S. 
907, 93 L.Ed. 440. 

Tex.—Ex parte Clark, 140 S.W.2d 854, 
139 Tex.Cr. 385. 

Vt.—Sowma v. Parker, 22 A.2d 513, 
112 Vt. 241. 

“The enactment of reasonable reg¬ 
ulations under the police power re¬ 
sults in no deprivation of property 
without due process of law.” 

Cal.—McDonough v. Goodcell, 91 P. 
2d 1035, 1041, 13 Cal.2d 741, 123 A 
L.R. 1205. 

Impositions of limitations on prop¬ 
erty rights 

Notwithstanding constitutional 
guaranty that no person shall be 
deprived of life, liberty, or property 
without due process of law, state 
retains right, in exercise of its po¬ 
lice power, to impose certain implied 
limitations on property rights of its 
citizens. 

Del.—In re Auditorium, Inc., 84 A.2d 
598, 7 Terry 430, cause remanded 
on other grounds Auditorium Inc., 
V. Board of Adjustment of Mayor 
& Council of Wilmington, 91 A2d 
628, 8 Terry 373. 

Taking or destructdoii. of property or 
business 

(1) Regulation under authorized 
exercise of police power is due proc¬ 
ess even though property or a busi¬ 
ness is taken or destroyed. 

Pa.—^Appeals of Palumbo, 72 A.2d 
789, 166 Pa.Super. 657. 

(2) Pact that property may he de¬ 
stroyed as result of the legitimate 
exercise of the police power of a 
state does not deprive the owner of 
it without due process of law within 
meaning of state and federal consti¬ 
tutions. 

Ill.—Father Basil’s Lodge v. City of 
Chicago, 66 N.E.2d 805, 393 Ill. 
246. 

Use and enjoyment of private prop¬ 
erty 

A valid and proper exercise of a 
state’s police power, even though 
such exercise limits or impairs use 
and enjoyment of private property, 
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ty^4S.20 or contract rights,^^*25 and notwithstand- does not prohibit, or prevent, governmental regula- 
ing the regulations will result in loss to individu- tion for the public, or general, welfare^^ or public 
ais.43.30 Likewise, the guaranty of due process 


does not ipso facto violate due proc¬ 
ess clause of either state or federal 
constitutions. 

Pa.—^Hertz Drivurself Stations v. 
Sig&ins, 58 A.2d 464, 359 Pa. 25, 7 
A-L..R.2d 438. 

property acanlred under former law 

A legrislative enactment under the 
police power of the state which is 
regulatory in character is not viola¬ 
tive of the due process clauses of 
the state and federal constitutions 
because it reduces or destroys the 
value of property acauired under a 
former law. 

Neb.—Beisner v. Cochran, 293 N.W. 
289, 138 Neb. 445. 

43.20 Fla.—Maire v. Peters, 52 So.2d 
793. 

La.—Chapman v. City of Shreveport, 
74 So.2d 142. 225 La. 859. 

Minn.—^Lee v. Delmont, 36 N.W.2d 
530, 228 Minn. 101. 

Mo.—Clutter v. Blankenship, 144 S. 
W.2d 119, 346 Mo. 961. 

*Tn forbidding the deprivation of 
liberty without due process of law, 
the Constitution does not recognize 
an absolute and uncontrollable liber¬ 
ty, but a safeguarded liberty, in a 
social organization which reauires 
the protection of law against the 
evils which menace the health, safe¬ 
ty, morals, and welfare of the peo¬ 
ple.’* 

Tenn.—Mascari v. International 

Broth, of Teamsters, Chauffeurs, 
Warehousemen & Helpers of Amer¬ 
ica (APL) Local Union No. 667, 215 
S.W.2d 779, 782, 187 Tenn. 345, cer¬ 
tiorari dismissed 69 S.Ct. 410, 335 
U.S. 907, 93 L.Ed. 440. 

The right to civil liberties guaran¬ 
teed by the Fourteenth Amendment 
is qualified and not absolute, and is 
subject to legislative restraint and 
regulation reasonably imposed in ex¬ 
ercise of police powers. 

Nev.—^Norman v. City of Las Vegas, 
177 P.2d 442, 64 Nev. 38. 

43.25 U.S.-—Nebbia v. People of 
State of New York, 54 S.Ct. 505, 
291 U.S. 502, 78 L.Ed. 940, 89 A.L. 

R. 1469. 

N.Y.—Lakewood Exp. Service v. 
Board of Public Utility Com’rs, 61 
A.2d 730, 1 N.Y. 46, 7 A.L.R.2d 
1259. 

Tenn.—^Mascari v. International 
Broth, of Teamsters, Chauffeurs, 
Warehousemen & Helpers of Amer¬ 
ica (APL) Local Union No. 667, 215 

S. W.2d 779, 187 Tenn. 345, certio¬ 
rari dismissed 69 S.Ct. 410, 335 U.S. 
907, 93 LEd. 440. 

43.30 Tex.—Ex parte Clark, 140 S. 

W.2d 854, 139 Tax.Cr. 385. 

Reason, for rule 

The infliction of such loss is not a 
16A C.J.S.—38 


deprivation of property without due 
process of law. 

Tex.—Ex parte Clark, supra. 

44- U.S.—^Nebbia v. People of State 
of New York, N.Y., 54 S.Ct. 506, 
291 U.S. 602, 78 L.Ed. 940, 89 A.L. 

R. 1469. 

. Biddle Purchasing Co. v. Federal 
Trade Commission, C.C.A., 96 P. 
2d 687, certiorari denied 69 S.Ct. 
101, 305 U.S. 634, 83 L.Ed. 407. 
Great Atlantic & Pacific Tea Co. 

V. Ervin, D.C.Minn., 23 P.Supp. 70. 
Ala.—Lashley v. State, 180 So. 717— 

Lashley v. State, App., 180 So. 720, 
certiorari denied 180 So. 724. 

Ariz.—^American Federation of La¬ 
bor V. American Sash & Door Co., 
189 P.2d 912, 67 Ariz. 20, aflirmed 
69 S.Ct. 258, 260, 335 U.S. 638, 93 
L.Ed. 222, 6 A.L.R.2d 481. 

Ark.—Thompson v. Wiseman, 75 S. 

W. 2d 393, 189 Ark. 852—St. Louis- 
San Francisco Ry. Co. v. State, 31 

S. W.2d 739, 182 Ark. 409. 

Conn.—State v. Bassett, 123 A. 842, 
100 Conn. 430, 37 A.L.R. 131. 

D.C.—Doyle Transfer Co. of Glasgow, 
Ky., V. U. S.. D.C., 45 P.Supp. 691. 
Fla.—Campoamor v. State Live Stock 
Sanitary Board, 182 So. 277—Tam¬ 
pa Northern R. Co. v. City of Tam¬ 
pa, 107 So. 364, 91 Fla. 241. 

Ill.—Larvenette v. Elliott, 107 N.E. 
2d 743, 412 Ill. 523. 

Mass.—^Horrigan v. Mayor of Pitts¬ 
field, 11 N.E.2d 585, 298 Mass. 492. 

—^Lakewood Exp. Service v. 
Board of Public Utility Com’rs, 61 
A.2d 730, 1 N.J. 45, 7 A.L.R.2d 1259 
—Ronade Associates v. Department 
of Conservation & Economic Devel¬ 
opment, Division of Water Policy 
& Supply of State of N. X, 72 A. 2d 
356, 7 N.XSuper, 132. 

N.T.—Guttag V. Shatzkin, 130 N.E. 
929, 230 N.Y. 647. 

People ex rel. Pinello v. Lead- 
bitter, 85 N.Y,S.2d 287, 194 Misc. 
481, affirmed 89 N.Y.S.2d 724, 275 
App.Div. 864, affirmed 95 N.E.2d 
61, 301 N.Y. 695—People v. Moyni- 
han, 200 N.Y.S. 434, 121 Misc. 34. 

Peters v. New York City Hous¬ 
ing Authority, 128 N.Y.S.2d 224, 
modified on other grounds 128 N.Y. 
S.2d 712, 283 App.Div. 801, reversed 
on other grounds 121 N.E.2d 629, 
307 N.Y. 619. 

N.C.—State v, Whitaker, 45 S.B.2d 
860, 228 N.C, 352, affirmed Whitak¬ 
er V. State of N. C.. 69 S.Ct. 251, 
260, 335 U.S. 525, 93 L.Ed. 212, 6 
A.L.R.2d 473. 

N.D.—Bratberg v. Advance-Rumely 
Thresher Co., 238 N.W. 552, 61 N. 
D. 452, 78 A.L.R. 1338. 

Ohio.—Ex parte Company, 139 N.E. 
204, 106 Ohio St. 50. 
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Okl.—Chicago, R. I. & P. Ry. Co. v. 
Taylor, 192 P. 349, 79 Okl. 142. 
‘‘Constitutional right of due proc-- 
ess of law will not be given such ef¬ 
fect as will render impossible laws 
which are generally admitted to be 
essential to the safety and well-be¬ 
ing of society." 

Wash.—State v. Harlowe, 24 P.2d 
601, 603, 174 Wash. 227. 

'When one becomes a member of 
society, he necessarily parts with 
some rights or privileges which, as- 
an individual not affected by his re^ 
lations to others, he might aretain. 
'A body politic,’ as aptly defined in 
the preamble of the Constitution of 
Massachusetts, ‘is a social compact 
by which the whole people covenants 
with each citizen, and each citizen 
with the whole people, that all shall 
be governed by certain laws for the 
common good.’ This does not confer- 
power upon the whole people to con¬ 
trol rights which are purely and ex¬ 
clusively private . . . but it does 

authorize the establishment of laws 
requiring each citizen to so conduct 
himself, and so to use his own prop¬ 
erty as not necessarily to injure an¬ 
other. This is the very essence of 
government, and has found expres¬ 
sion in the maxim, sic utere tuo ut 
alienum non laedas. From this 
source come the police powers, which 
. . , ‘are nothing more or less 
than the powers of government in-, 
herent in every sovereignty . . , 

that is to say . . . the power to 

govern men and things.’ Under 
these powers the government regu¬ 
lates the conduct of its citizens one 
toward another and the manner in 
which each shall use his own prop¬ 
erty, when such regulation becomes 
necessary for the public good." 

La.—Board of Barber Examiners of 
Louisiana v. Parker, 182 So. 485, 
505, 190 La. 214. 

Ckmstitational rights subject to reg-^ 
ulartioiL 

Although a legislative body can-- 
not destroy a given constitutional 
right, it has authority to regulate its 
exercise. 

Cal.—Hart v. City of Beverly Hills, 
79 P.2d 1080, 11 Cal.2d 343, 
dasslficatioXL 

Due process of law does not pro-, 
hibit classification by states under 
their police powers relating to the 
safety, health, and morals of the 
public. 

U.S.—U. S. V, Yount, D.C.Pa., 267 F. 
861. 

Wis.—Pauly v. Keebler, 185 N.W, 
554, 175 Wis. 428. 

Resort to courts Tumeoessary 

Due process of law does not in aU 
cases require resort to court before 
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safety,^^-5 it of necessity giving way to reasonable er,^5-® by guarding against arbitrary action,^5.10 
police regulations protecting life and property.^® by securing that the end shall be accomplished by 
On the other hand, the due process clause does methods consistent with due process.^® This de¬ 
limit or condition the exercise of the admitted pow- mands only that the law be for a public purpose 


asserting: public rights under public 
power. 

Fla.—Gill V. Wilder, 116 So. 870, 95 
Fla. 901, followed in Ryalo v. More- 
field. 150 So. 138—Williams v. 
Dormany, 126 So. 117, 99 Fla. 496. 
Public ueed for legislative determi- 
nation 

Primary determination of public 
need in exercising police power is in 
legislature and legislative act must 
be sustained unless remedy is so pal¬ 
pably unreasonable as to needlessly 
invade property or personal rights. 
Mich.—Carolene Products Co. v. 
Thomson, 267 N.W. 608, 276 M;ich. 
172. 

Extensive control of private interests 
The due process clause of the 
Fourteenth Amendment does not pre¬ 
vent extensive governmental control 
of private interests for protection 
and welfare of public at large. 

U.S.—Pyeatte v. Board of Regents 
of University of Okl., D.C.Okl., 102 
F.Supp. 407, affirmed 72 S.Ct. 567, 
342 U.S. 936, 96 L.Ed. 696. 

44.5 U.S.—^Walton v. City of Atlan¬ 
ta, D.C.Ga., 89 F.Supp, 309, modi¬ 
fied on other grounds 180 F.2d 143, 
certiorari denied 71 S.Ct. 56, 340 
U.S. 823, 95 L..Ed. 604. 

45. U.S.—^Fox Film Corporation v. 

Trumbul, D.C.Conn., 7 P.2d 715. 
Iowa.—State v. Bartels, 181 N.W. 
508, 515, 191 Iowa 1060, reversed 
on other grounds Bartels v. State 
of Iowa, 43 S.Ct. 628, 262 U.S. 404, 
67 L.Ed. 1047. 

La.—Board of Barber Examiners of 
Louisiana v. Parker, 182 So. 485, 
190 La. 214. 

renn.—Nashville, C. & St. L. Ry. v. 
White, 15 S.W.2d 1, 158 Tenn. 407. 
‘'Constitutional protection is en- 
loyed always subject to the police 
power of the state to regulate pro¬ 
fessions, trades, and occupations in 
<he interest of the public welfare.” 
Iowa.—State v, Bartels, 181 N.W. 
508, 515, 191 Iowa 1060, reversed 
on other grounds Bartels v. State 
of Iowa, 43 S.Ct. 628, 262 U.S. 
404, 67 L.Ed. 1047. 

Police power not lightly interfer¬ 
ed with, even where claim for re¬ 
lief is based on the due process and 
protection clause of the constitution. 
US.—Chambers v. Bachtel, C.C.Al. 
Tex., 55 P.2d 851. 

O. D. Jennings & Co. v. Maestri, 
D.C.La., 22 F.Supp. 980, affirmed, 
C.C.A., 97 P.2d 679. 

Jteliance on former regulatlou Im¬ 
material 

An exercise of public policy by a 
«tate cannot be resisted because of 


conduct or contracts done or made 
on the faith of former exercises of 
the policy, on the ground that the 
later exercise thereof deprives per¬ 
sons of property or invalidates 
those contracts. 

US.—Thornton v. Duffy, Ohio, 41 S. 

Ct. 137, 254 US. 361, 65 L.Ed. 304. 
Deprivation, of rights under final 
order or agreement 
Acting under the police power, 
the legislature has a right to de¬ 
prive persons, without due process 
of law, of rights, whether such 
rights are obtained under a final 
order or by stipulation or by agree¬ 
ment. 

N.T.—Ropelewski v. Bielicki, 99 N. 
T.S.2d 701, 197 Misc. 882. 

45.5 Me.—^Jordan v. Gaines, 8 A.2d 
585, 136 Me. 291. 

Md.—Davis v. State, 37 A.2d 880, 183 
Md. 385. 

Minn.—State v. Ernst, 297 N.W. 24, 
209 Minn. 586, 134 A.L.R. 643. 
N.J.—Ronade Associates v. Depart¬ 
ment of Conservation & Economic 
Development, Division of Water 
Policy & Supply of State of N. J., 
72 A.2d 355, 7 N.J.Super. 132— 
Grosso V. Board of Adjustment of 
Millbum Tp. in Essex County, 61 
A.2d 167, 137 N.J.Law 630. 

N.T.—People ex rel. Pinello v. Lead- 
bitter, 85 N.T.S.2d 287, 194 Misc. 
481, affirmed 89 N.Y.S.2d 724, 275 
App.Div. 864, affirmed 96 N.E.2d 
51, 301 N.T. 696—^People v. Gage, 
38 N.T.S.2d 817, 179 Misc. 638. 

Peters v. New York City Hous¬ 
ing Authority, 128 N.Y.S.2d 224, 
modified on other grounds 128 N. 
Y,S.2d 712, 283 App.Div. 801, re¬ 
versed on other grounds 121 N.E. 
2d 529, 307 N.T. 519. 

Okl.—Skinner v. State ex rel. Wil¬ 
liamson, 115 P.2d 123, 189 Okl. 
235, reversed on other grounds 62 
S.Ct. 1110, 316 U.S, 535, 86 L.Ed. 
1665, conformed to 155 P.2d 715, 
195 Okl. 106. 

Wyo.—State v. Langley, 84 P.2d 
767, 53 Wyo. 332. 

Restraints by Fifth and Fourteenth 
Amendments 

The restraints imposed on the na¬ 
tional government, in the exercise 
of police power, by the Fifth Amend¬ 
ment are no greater than those im¬ 
posed on the states by the Four¬ 
teenth Amendment 
US.—^Bowles V. Willingham, Ga., 64 
S.Ct. 641, 321 U.S. 603, 88 L.Ed. 
892. 

In substantive law, due process 
may be characterized as a standard 
of reasonableness, and as such ^ it | 
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is a limitation on the exercise of 
the police power. 

Okl.—Skinner v. State ex rel. Wil¬ 
liamson, 115 P.2d 123, 189 Okl. 
235, reversed on other grounds 62 
S.Ct 1110, 316 US. 635, 86 L.Ed. 
1655, conformed to 156 P.2d 715, 
195 Okl. 106—In re Lutker, Cr* 
274 P.2d 786. 

Real object of legislation 

Police power legislation does not 
come within Fourteenth Amendment, 
in any case, unless it is apparent 
that its real object is not to pro¬ 
tect community or to promote the 
general well-being, but, under guise 
of police regulation, to deprive own¬ 
er of his property without due proc¬ 
ess of law. 

Vt.—Sowma v. Parker, 22 A.2d 513, 
112 Vt. 241. 

Municipal planning in exercise of 
police power is subject to constitu¬ 
tional property guaranty of due proc¬ 
ess. 

N.J.—Grosso V. Board of Adjustment 
of Millburn Tp. in Essex County, 
61 A.2d 167, 137 N.J.Law 630. 
Ordinances enacted under general 
police power must not infringe on 
constitutional guarantees by deny¬ 
ing due process of law. 

Fla.—Griffin v. Sharpe, 65 So.2d 751 
—Miami Shores Village v. Wm. 
N. Brockway Post No. 124 of 
American Legion, 24 So.2d 33, 156 
Fla. 673—Blitch v. City of Ocala, 
195 So. 406, 142 Fla. 612. 

45.10 N.J.—Grosso v. Board of Ad¬ 
justment of Millburn Tp, in Es¬ 
sex County, 61 A.2d 167, 137 N.J. 
Law 630. 

Arbitrary abuse of power not pre¬ 
sumed 

An arbitrary abuse of police pow¬ 
er by municipalities, resulting in 
deprivation of rights without due 
process of law, is not to be presum¬ 
ed; public authorities should not be 
denied a measure of discretion in 
the application of principles of law 
and equity to conditions best known 
to them, and the public welfare is 
not to be sacrificed in the interest 
of the individual. 

Ala.—McCraney v. City of Leeds, 1 
So.2d 894, 241 Ala. 198. 

46. US.—Nebbia v. People of State 
of New York, 54 S.Ct. 605, 291 
U.S. 602, 78 L.Ed, 940, 89 A.L.R. 
1469. 

Great Atlantic & Pacific Tea Co. 
v. Ervin, D.C.Minn., 23 F.Supp. 
70. 

Ariz.—American Federation of La- 
’ bor V. American Sash & Door Co., 
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or object,^7 which the government may legally ac- tive purpose, *7-15 that it be not unreasonable, ar- 
complish,^7.5 or for a legitimate end,^7.io or that bitrary, or capricious,^® or that the law shall not be 
it have a reasonable relation to a proper legisla- 


189 P.2d 912, 67 Ariz. 20, affirmed 
69 S.Ct. 268. 260, 335 U.S. 538, 93 
L.Ed. 222, 6 A.L.R.2d 481. 

D.C.—Doyle Transfer Co. of Glas¬ 
gow, Ky., V. U. S., D.C., 45 F. 
Supp. 691, 

Mo.—Ex parte Beckenstein, App., 
104 S.W.2d 404. 

N’.Jr.—Ronade Associates v. Depart¬ 
ment of Conservation 4& Economic 
Development, Division of Water 
Policy & Supply of State of N. J., 
72 A.2d 366, 7 N.J.Super. 132. 

K.Y.—^People ex rel. Pinello v. Lead- 
bitter, 85 N.Y.S.2d 287, 194 Misc. 
481, affirmed 89 ]Sr.Y.S.2d 724, 275 
App.Div. 864, affirmed 95 N.E.2d 
61, 301 N.Y. 695, 

Peters y. New York City Hous¬ 
ing Authority, 128 N.Y.S.2d 224, 
modified on other grounds 128 N. 
Y.S.2d 712, 283 App.Div. 801, re¬ 
versed on other grounds 121 N.E. 
2d 529, 307 N.Y. 619. 

N.C.—State v. Whitaker, 45 S.E.2d 
860, 228 N.C. 362, affirmed Whit¬ 
aker V. State of N. C., 69 S.Ct. 
251, 260, 335 U.S. 525, 93 L.Ed. 
212, 6 A.L.R.2a 473. 

Tex.—Missouri-K.-T. R. Co. of Tex¬ 
as V. Rockwall County Levee Im¬ 
provement Dist. No. 3, 297 S.W. 
206, 117 Tex 34, ‘ 

Utah.—^Bountiful City v, De Luca, 
292 P, 194, 77 Utah 107, 72 A.L.R. 
657. 

Xmpainneii.t of xiglits in. unneces¬ 
sary manner 

The organic rights to acquire, 
possess, and protect property and 
to due process, render inapplicable 
the principles of nonliability and 
damnum absque injuria where, in 
exercise of police power, private, 
personal, and property rights are 
impaired in a manner not reasonably 
necessary to serve a public purpose 
for the general welfare. 

Cal.—^House v. Los Angeles County 
Flood Control Dist, 163 P.2d 950, 
25 Cal.2d 384. 

Discrimination 

(1) Legislation, even though 
within the police power, may be 
violative of due process if it is dis¬ 
criminatory in that it deals with 
different classes of persons without 
the existence of some natural and 
substantial difference, germane to 
the subject and purposes of the leg¬ 
islation,, between those within the 
class included and those whom it 
leaves untouched. 

Conn.—Schwarte v. Kelly, 99 A.2d 
89, 140 ,Conn. 178, appeal dismiss¬ 
ed 74 S.Ct. 227, 346 U.S. 891, 98 
L.Ed. 394. 

(2) Classification and discrimina¬ 
tion generally' see supra $ 669 (6)b. 


47. U.S.—Treigle v. Acme Home¬ 
stead Ass’n, La., 56 S.Ct, 408, 297 

U. S. 189, 80 L.Ed. 575, 101 A.L.R. 
1284, rehearing denied 66 S.Ct 
687, 297 U.S. 728, 80 L.Ed. 1010, 
Treigle v. Thrift Homestead Ass'n, 
56 S.Ct 687, 297 U.S. 728, 80 L. 
Ed. 1010, Treigle Sash Factory v. 
Conservative Homestead Ass’n, 66 
S.Ct 587, 297 U.S. 728, 80 L.Ed. 
1010, Treigle Sash Factory v. Un¬ 
ion Homestead Ass’n, 56 S.Ct 688, 
297 U.S. 728, 80 L.Ed. 1010, and 
Mitchell V. Conservative Home¬ 
stead Ass’n, 66 S.Ct. 588, 297 U.S. 
728, 80 L.Ed. 1010. 

Merced Dredging Co. v. Merced 
County, D.C.Cal., 67 P.Supp. 698. 
Cal.—House v. Los Angeles County 
Flood Control Dist, 163 P.2d 950, 
25 Cal.2d 384. 

Fla.—MaxTwell v. City of Miami, 100 
So. 147, 87 Fla. 107, 33 A.L.R. 682. 
Idaho.—^Rowe v. City of Pocatello, 
218 P.2d 695, 70 Idaho 343—State 

V. Finney. 150 P.2d ISO, 65 Idaho 
630. 

Mass.—^Horrigan v. Mayor of Pitts¬ 
field, 11 N.E.2d 585, 298 Mass. 492. 
N.J.—^Ronkde Associates v. Depart¬ 
ment of Conservation & Economic 
Development, Division of Water 
Policy & Supply of State of N. J., 
72 A.2d 355, 7 N.J.Super. 132. 
N.Y.—General Baking Co. y., City of 
^ Saratoga Springs, 267 N.Y.S. 314, 
315, 149 Misc. 92. 

“It must appear that the interests 
of the public generally, as distin¬ 
guished from those of a particular 
class, require such interference.” 
N.Y.—General Baking Co. v. City 
of Saratoga Springs, supra. 

Prevention of evil or preserving pub¬ 
lic welfare 

(1) Public wrong to be corrected 
or public welfare to be conserv^ 
must be object of exercise of police 
power. 

Mich.—Carolene Products Co. v. 
Thomson, 267 NW. 608, 276 Mich. 
172. 

(2) Regulatory statute to be valid 
must have been enacted to prevent 
some manifest evil or to preserve 
public health, morals, or welfare. 
NY.—In re Hauges, 262 N.Y.S. 81* 

140 Misc. 811. 

Object outside scope of power 
A statute or any part thereof 
should not be given effect if under 
guise of police power in public in¬ 
terest, but actually to bring about 
some object outside of proper scope 
of such power, it arbitrarily or op¬ 
pressively interferes with a person 
or property in relation to recognized 
gruaranteed rights. ' 
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R.I.—Prata Undertaking Co. v. State 
Board of Embalming & Funeral 
Directing, 182 A 808, 55 R.I. 454, 
104 A.L.R. 389. 

47.5 Idaho.—Rowe v. City of Poca¬ 
tello, 218 P.2d 695. 70 Idaho 343— 
State V. Finney, 150 P.2d 130, 65 
Idaho 630. 

47.10 Del.—State v. Hobson, 83 A. 
2d 846, 7 Terry 381. 

H.Y.—Twentieth Century Associates 
V. Waldman, 63 N.Y.S.2d 612, 184 
Misc. 24, affirmed 63 NE.2d 177, 
294 NY. 571, 162 A.L.R. 197, ap¬ 
peal dismissed 66 S.Ct. 492, 326 
U.S. 696, 90 L.Ed. 410, and 66 S. 
Ct 493, 326 U.S. 697, 90 L.Ed. 410. 

47.15 U.S.—^Nebbia v. People of 
State of New York, 54 S.Ct. 605, 
291 U.S. 602, 78 L.Ed. 940, 89 A 
L.R. 1469. 

Springfield Fire & Marine Ins. 
Co. V. Holmes, D.C.Mont., 32 F. 
Supp., 964, reversed on other 
grounds Holmes v. Springfield 
Fire & Marine Ins. Co., 61 S.Ct. 
19, 311 U.S. 606, 85 L.Ed. 384, re¬ 
hearing denied 61 S.Ct 129, 311 
U.S. 726, 85 L.Ed. 473. 

Ariz.—American Federation of La¬ 
bor V. American Sash & Door Co., 
189 P.2d 912, 67 Ariz. 20, affirmed 
69 S.Ct. 258, 260, 335 U.S. 638, 
93 L.Ed. 222, 6 AL.R.2d 481. 

Okl.—Swan da v. Swanda, 248 P.2d 
575, 207 Okl. 186. 

Vt.—State V. Auclair, 4 A 2d 107, 
110 Vt. 147. 

Va.—Board of Sup'rs of Elizabeth 
City County v. State Milk Com¬ 
mission, 60 S.E.2d 35, 191 Va. 1, 
appeal dismissed 71 S.Ct. 198, 340 
U.S. 881, 95 L.Ed. 640. 

Freveutiou of some manifest evil 

N.Y.—People ex rel. Pinello v. Lead- 
bitter, 85 NY.S.2d 287, 194 Misc. 
481, affirmed 89 NY.S.2d 724, 275 
App.Div. 864, affirmed 95 NE.2d 51, 
301 NY. 695. 

48, US.—Treigle v. Acme Home¬ 
stead Ass’n, 56 S.Ct. 408, 297 US. 
189, 80 L.Ed, 575, 101 A.L.R. 1284. 
rehearing denied 56 S.Ct. 587, 297 
US. 728, 80 L.Ed. 1010, Treigle v. 
Thrift Homestead Ass’n, 56 S.Ct. 
587, 297 US. 728, 80 L,Ed. 1010, 
Treigle Sash Factory v. Conserv¬ 
ative Homestead Ass’n, 56 S.Ct. 
687,. 297 US. 728, 80 L.Ed. 1010, 
Treigle Sash Factory v. Union 
Homestead Ass’n, 56 S.Ct. 588, 297 
US. 728, 80 L.Ed. 1010, and Mitch¬ 
ell V. Conservative Homestead 
Ass’n, 66 S.Ct. 688, 297 US. 728, 
80 -L.Ed. 1010—^Railroad Retire¬ 
ment Board v. Alton R. Co., App. 
D.C., 66 S.Ct 758, 295 US. 330, 
79 L.Ed. <1468—Nehbia v. People of 
State of New York, NY., 54 S.Ct, 
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505, 291 TT.S. 602, 78 L.Ed. 940, 89 
1469. 

Biddle Purchasing Co. v. Fed¬ 
eral Trade Commission, C.C.A., 96 
F.2d 687, certiorari denied 59 S 
Ct. 101, 305 TJ.S. 634, 83 L.Ed. 407 
—Road Improvement Dist. No. 7 
of Crittenden County, Ark., v. St. 
Louis-San Francisco R. Co., C.C. 
A.Ark., 28 F.2d 825. 

Prentiss v. National Airlines, D. 

C. N.J., 112 F.Supp. 306—Walton v. 

City of Atlanta, D.C.Ga., 89 F. 
Supp. 309, modified on other 
grounds, C.A., 180 F.2d 143, cer¬ 
tiorari denied 71 S.Ct. 56, 340 U. 
S. 823, 95 L..Ed. 604—Merced 

Dredging Co. v. Merced County, 

D. C.Cal., 67 F.Supp. 598—Spring- 
field Fire & Marine Ins. Co. v. 
Holmes, D.C.Mont., 32 F.Supp. 964, 
reversed on other grounds Holmes 

V. Springfield Fire & Marine Ins. 
Co., 61 S.Ct. 19, 311 U.S. 606, 85 
L.Ed. 384, rehearing denied 61 S. 
Ct. 129, 311 U.S. 726, 85 L.Ed. 
473—Publix Cleaners v. Florida 
Dry Cleaning and Laundry Board, 
D.C.Fla., 32 F.Supp. 31—Para¬ 
mount Pictures v. Langer, D.C.N. 
D., 23 F.Supp. 890, motion granted 
59 S.Ct 641, 306 U.S. 619, 83 L, 
Ed. 1025—Great Atlantic & Pacific 
Tea Co, v. Ervin, D.C.Minn., 23 
F.Supp. 70—^Asher v. Ingels, D.C. 
Cal., 13 F.Supp. 654, 

Ariz.—^American Federation of La¬ 
bor V. American Sash & Door Co., 
189 P.2d 912, 67 Ariz. 20, affirm¬ 
ed 69 S.Ct 258, 335 U.S. 538, 93 
L.Ed. 222, 6 A.L.R.2d 481. 

Ark.—Thompson v. Wiseman, 75 S. 

W. 2d 393, 189 Ark. 852. 

Conn.—State v. Vachon, 101 A,2d 
509, 140 Conn, 478. 

Del.—State v. Hobson, 83 A.2d 846, 
7 Terry 381—^Hoff v. State, Super., 
197 A. 75. 

D.C.—Doyle Transfer Co. of Glas¬ 
gow, Ky., V. U. S., D.C., 45 F.Supp. 
691. 

Fla.—L. Maxcy, Inc., v. Mayo, 139 
So. 121, 103 Fla. 552—Maxwell v. 
City of Miami, 100 So. 147, 87 
Fla. 107, 33 A.L.R. 682. 

Idaho.—Rowe v. City of Pocatello, 
218 P.2d 695, 70 Idaho 343—State 

V. Finney, 150 P.2d 130, 65 Idaho 
630. 

Ill.—Larvenette v. Elliott, 107 N.E. 
2d 743, 412 Ill. 523—Father Basil’s 
Lodge V. City of Chicago, 65 N.E. 
2d 805, 393 Ill. 246—People v. An¬ 
derson, 189 N.E. 338, 355 Ill. 289— 
Gill V. Boston Store of Chicago, 
168 N.E. 895, 337 Ill. 70. 

Iowa.—May’s Drug Stores v. State 
Tax Commission, 45 N.W.2d 245, 
242 Iowa 319—Burlington & Sum¬ 
mit Apartments v. Manolato, 7 N. 

W. 2d 26, 233 Iowa 15, 144 A.L.R. 
251—Craven v. Bierring, 269 N.W. 
801—Peverill v. Board of Sup’rs 
of! Black Hawk County, 222 N.W. 
535, 208 Iowa 94. 


La.—Chapman City of Shreve¬ 

port 74 So.2d 142, 225 La. 869. 

Md—Daniel Loughran Co. v. Balti¬ 
more Candy & Tobacco Co., 12 A. 
2d 201, 178 Md. 38. 

Mass.—Horrigan v. Mayor of Pitts¬ 
field, 11 N.E.2d 685, 298 Mass. 492. 

Minn.—Lee v. Delmont, 36 N.W.2d 
530, 228 Minn. 101. 

Mo.—Clutter v. Blankenship, 144 S. 
W.2d 119, 346 Mo. 961—Bellerive 
Inv. Co. V. Kansas City, 13 S.W.2d 
628, 321 Mo. 969. 

N.J.—Jamouneau v. Hamer, 109 A. 
2d 640, 16 N.J. 500, certiorari de¬ 
nied 75 S.Ct 580, 349 U.S. 904, 99 
L.Ed. 1241—Schmidt v. Board of 
Adjustment of City of Newark, 88 
A.2d 607, 9 N.J. 405—Ronade Asso¬ 
ciates V. Department of Conserva¬ 
tion & Economic Development, 
Division of Water Policy & Sup¬ 
ply of State of N J„ 72 A.2d 365, 
7 N.J.Super. 132. 

NY.—^Noyes v. Erie & Wyoming 
Farmers Co-op. Corp., 22 NE.2d 
334, 281 NY. 187. 

People ex rel. Pinello v. Lead- 
bitter, 85 NY.S.2d 287, 194 Misc. 
481, affirmed 89 NY.S.2d 724, 276 
App.Div. 864, affirmed 95 NE.2d 
61, 301 NY. 695—Twentieth Cen¬ 
tury Associates v. Waldman, 63 N. 
Y.S.2d 612, 184 Misc. 24, affirmed 
63 N.E.2d 177, 294 NY. 571. 162 
A.L.R. 197, appeal dismissed 66 
S.Ct 492, 326 U.S. 696, 90 L.Ed. 
410, and 66 S.Ct 493, 326 U.S. 697, 
90 L.Ed. 410—W. H. H. Chamber¬ 
lin, Inc., V. Andrews, 286 N.Y.S. 
242, 159 Misc. 124, modified on 
other grounds 2 NE.2d 22, 271 N. 
Y. 1, 106 A.L.R. 1519, affirmed 57 
S.Ct 122, 301 U.S. 615, 81 L.Ed. 
380, rehearing denied 87 S.Ct. 926, 
301 U.S. 714, 81 L.Ed. 1365—Coty, 
Inc., of New York v. Hearn De¬ 
partment Stores, 284 N.Y.S. 909, 
158 Misc. 616—General Baking Co. 
V. City of Saratoga Springs, 267 
N.Y.S. 314, 149 Misc. 92—In re 
Hauges, 252 N.Y.S. 81, 140 Misc. 
811. 

Peters v. New York City Hous¬ 
ing Authority, 128 N.Y.S.2d 224, 
modified on other grounds 128 N 
Y.S.2d 712, 283 App.Div. 801, re¬ 
versed on other grounds 121 N.E. 
2d 529, 307 NY. 519. 

NC.—State v. Whitaker, 45 S.E.2d 
860, 228 NC. 352, affirmed Whitak¬ 
er V. State of N. C., 69 S.Ct. 251, 
260, 335 U.S. 525, 93 L.Ed. 212, 6 
A.L.R.2d 473. 

Ohio.—^Wilson v. City of Zanesville, 
199 N.E. 187, 130 Ohio St 286. 

Okl.—Swan da v. Swanda, 248 P.2d 
576, 207 Okl. 186. 

S.C.—^Ford V. Atlantic Coast Line R. 
Co„ 168 S.E. 143, 169 S.C. 41, af¬ 
firmed Atlantic Coast Line R. Co. 
v. Ford, 53 S.Ct 249, 287 U.S. 502, 
77 L.Ed. 457. 

Utah.—Bountiful City v. De Luca, 
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292 P. 194, 77 Utah 107, 72 A.L.R 
657. 

Vt—State V. Auclair, 4 A.2d 107 lin 
Vt 147. 

Va.—Board of Sup’rs of Elizabeth 
City County v. ^tate Milk Com¬ 
mission, 60 S.B.2d 35, 191 Va. i, 
appeal dismissed 71 S.Ct 198, 340 
U.S. 881, 95 L.Ed. 640—Finney v 
Hawkins, 54 S.E.2d 872, 189 Va* 
878. 

Wis.—State ex rel. Finnegan v. Lin¬ 
coln Dairy Co., 265 N.W. 197, 221 
Wis. 1, rehearing denied 265 NW 
851, 221 Wis. 1. 

‘’Provision ... of the or¬ 
ganic law that no person shall be 
deprived of life, liberty, or property 
without due process of law . 

Cis] not intended to hamper the 
states in the discretionary exercise 
of any of their appropriate sover¬ 
eign governmental powers unless 
substantial private rights are arbi¬ 
trarily invaded by illegal or palpa¬ 
bly unjust, hostile, and oppressive 
exactions, burdens, discriminations, 
or deprivations.” 

Fla.—State v. Quigg, 114 So. 859, 94 
Fla. 1056. 

“Unless regulations are so utter¬ 
ly unreasonable and extravagant in 
nature and purpose that the per¬ 
sonal and property rights of the 
citizen are interfered with or de¬ 
stroyed unnecessarily and in a whol¬ 
ly arbitrary manner without due 
process of law, they do not extend 
beyond the power of the Legisla¬ 
ture to enact, and they form no sub¬ 
ject for interference by the Court on 
the ground of violation of the 
Fourteenth Amendment.” 

Md.—Davis v. State, 37 A.2d 880, 
887, 183 Md. 385. 

“The law passed by reason of 
such inherent powers of govern¬ 
ment must not unreasonably invade 
the rights guaranteed by the con¬ 
stitution and thus become repug¬ 
nant to it.” 

Ga.—De Berry v. City of La Grange, 
8 S.E.2d 146, 150, 62 Ga.App. 74. 
Palpable fault 

Exercise of police power is not 
to be struck down on ground that 
it contravenes due process unless it 
be palpably unreasonable or unduly 
discriminatory. 

N.J.—Jamouneau v. Harner, 109 A 
2d 640, 16 N.J. 500, certiorari de¬ 
nied 75 S.Ct. 580, 349 U.S. 904, 
99 L.Ed. 1241—Reingold v. Harp¬ 
er, 78 A.2d 64, 6 N.J. 182. 

Unreasonable exercise under guise 
of regulation 

An act which constitutes unrea¬ 
sonable exercise of police power un¬ 
der guise of regulation violates due 
process of law clauses of state con¬ 
stitution and Fourteenth Amend¬ 
ment, 

NM.—State ex rel. New Mexico Dry 
Cleaning Board v, Cauthen, 152 P. 

; 2d 255, 48 NM. 436. 
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unduly oppress!ve,^^ or a despotic spoliation of i have a real or substantial,®® or shall have an im- 
vested rights,^®*® and that the means selected shall I 


legislative remedy for evils 

The use of the due process clause 
as a means of securing a court veto 
of a legislative remedy, under police 
power, for evils deliberately found 
by the legislature to exist should be 
confined to plain cases of arbitrari¬ 
ness or capriciousness. 

XJ.S.—Publix Cleaners v. Florida 
Dry Cleaning and Laundry Board, 
D.C.Fla., 32 F.Supp. 31. 

Courts* function in applying Fifth 
and Fourteenth Amendments is to 
determine whether circumstances 
vindicate challenged regulation as 
reasonable exercise of government¬ 
al authority or condemn it as arbi¬ 
trary or discriminatory. 

U.S.—^Nebbia v. People of State of 
New York, 54 S.Ct. 506, 291 U.S. 
502, 78 L.Ed. 940, 89 A.L.R. 1469. 

U. S. V. Gearhart, D.C.Colo., 7 
P.Supp. 712, appeal dismissed, C. 
C.A., 77 P.2d 1017. 

N.Y.—^Peters v. New York City 
Housing Authority, 128 N.Y.S.2d 
224, modified on other grounds 

128 N.Y.S.2d 712, 283 App.Div. 

801, reversed on other grounds 

121 N.B.2d 529, 307 N.Y. 519. 

Va.—Board of Sup’rs of Elizabeth 
City County v. State Milk Commis¬ 
sion, 60 S.E.2d 35, 191 Va. 1, ap¬ 
peal dismissed 71 S.Ct. 198, 340 

U.S. 881, 95 L.Ed. 640. 

Individual hardship insufficient 
The fact that regulatory law en¬ 
acted under police power imposes 
hardship in individual cases, due to 
special and peculiar circumstances, 
will not subject the law to constitu¬ 
tional objection. 

Wash.—^Wiegardt v. Brennan, 73 P. 
2d 1330. 

Unreasonable regulations Invalid 

Courts will not hesitate to declare 
statutes invalid where regulation 
has gone so far that it is clearly 
unreasonable and must be recogniz¬ 
ed as a taking of property without 
compensation. 

N.Y.—^Arverne Bay Const. Co. v. 
Thatcher, 15 N.E.2d 587, 278 N.Y. 
222 . 

Municipality 

(1) A municipality in the exer¬ 
cise of its police powers may not by 
arbitrary, discriminatory, and op¬ 
pressive action deprive the citizen 
of personal or property rights with¬ 
out due process of law. 

Ala.—McCraney v. City of Leeds, 1 
So.2d 894, 241 Ala. 198. 

(2) Clear and convincing proof of 
arbitrary and unreasonable action 
must be produced showing that a per¬ 
son has been deprived of property or 
rights without due process of law. 
Tex.—Cannon v.. City of Dallas, Civ. 


App., 263 S.W.2d 288, refused no 
reversible error. 

Question for court 

(1) As respects question of arbi¬ 
trariness and unreasonableness of 
the exercise of police power, the due 
process clause of federal constitu¬ 
tion ‘ justifies a complainant in de¬ 
manding the independent judgment 
of the court as to both law and 
facts. 

U.S.—Lone Star Gas Co. v. City of 
Fort Worth, D.C.Tex., 15 P.Supp. 
171, reversed on other grounds, C. 
C.A., 93 P.2d 584, certiorari de¬ 
nied 68 S.Ct. 943, 304 U.S. 562, 82 
L.Ed. 1529, rehearing denied 58 S. 
CL 1044, 304 U.S. 539, 82 L.Ed. 
1549. 

(2) The court need not point out 
the grounds on which the state leg¬ 
islature acted, but it is sufficient to 
indicate grounds on which it reason¬ 
ably might have acted, and possibly 
did act, to show that it is not dem¬ 
onstrated that it acted arbitrarily, 
and hence that there is no sufficient 
reason for holding that it deprives 
of liberty or property without due 
process of law. 

Mo.—Prudential Ins. Co. of America 
v. Cheek, Mo., 42 S.Ct. 516, 259 

U. S. 530, 66 L.Ed. 1044, 27 A.L.R. 
27. 

The cost of compUazice with state 
statute enacted in exercise of po¬ 
lice power, and incidentally affect¬ 
ing interstate commerce and neces¬ 
sitating expenditure of additional 
sums, is an element for appropri¬ 
ate consideration in determining 
whether statute is arbitrary, capri¬ 
cious, or repugnant to due process, 
but is not always enough to war¬ 
rant judicial determination of in¬ 
validity. 

U.S.—Missouri-Kansas-Texas R, Co. 

V. Williamson, D.C.Okl., 36 F.Supp. 
607. 

49. Ala.—^McCraney v. City of 
Leeds, 1 So.2d 894, 241 Ala. 198. 

La.—Chapman v. City of Shreveport, 
74 So.2d 142, 225 La. 859. 

N.J.—Ronade Associates v. Depart¬ 
ment of Conservation & Economic 
Development, Division of Water 
Policy & Supply of State of N. J., 
72 A.2d 355, 7 N.J.Super. 132. 

N.Y.—General Baking Co. v. City 
of Saratoga Springs, 267 N.Y.S. 
314, 149 Misc. 92. 

Utah.—Bountiful City v. De Luca, 
292 P. 194, 77 Utah 107, 72 A.L.R. 
657. 

Impairment of private rights 
Private rights must not be un¬ 
justly or unreasonably impaired. 
S.C.—Ford V. Atlantic Coast Line R. 
Co.. 168 S.E. 143, 169 S.C. 41. af¬ 
firmed Atlantic Coast Line R. Co. 
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V. Ford, 53 S.Ct 249, 287 U.S. 502, 
77 L.Ed. 457. 

Va.—^Etheredge v. City af Norfolk, 
139 S.E. 508, 148 Va. 795, 55 A.L.R. 
781. 

Statute held not oppressive 

Iowa.—Burlington & Summit Apart¬ 
ments V. Manolato, 7 N.W.2d 26, 
233 Iowa 15, 144 A.L.R. 251. 

49.5 Mo.—Clutter v. Blankenship, 
144 S.W.2d 119, 346 Mo. 961. 

50. U.S.—Treigle Sash Factory v. 
Union Homestead Ass’n. 56 S.Ct. 
588, 297 U.S. 728, 80 L.Ed. 1010— 
Mitchell V. Conservative Home¬ 
stead Ass’n. 56 S.Ct 588, 297 US. 
728, 80 L.Ed. 1010—Treigle v. 

Thrift Homestead Ass’n 66 S.Ct. 
687, 297 U.S. 728, 80 L.Ed. 1010— 
Treigle Sash Factory v. Conserv¬ 
ative Homestead Ass’n, 56 S.Ct 
587, 297 U.S. 728, 80 L.Ed. 1010— 
Treigle v. Acme Homestead Ass’n, 
56 S.Ct 408, 297 U.S. 189, 80 L. 
Ed. 575, 101 A.L.R. 1284, rehearing 
denied 56 S.Ct 687, 297 U.S. 728, 
80 L.Ed. 1010—Railroad Retire¬ 
ment Board v. Alton R. Co., App. 
D.C., 55 S.Ct 758, 295 U.S. 330, 79 
L.Ed. 1468—^Nebbia v. People of 
State of New York, 64 S.Ct 605, 
291 US. 502, 78 L.Ed. 940, 89 A. 
L.R. 1469. 

Biddle Purchasing Co. v. Federal 
Trade Commission, C.C.A., 96 F. 
2d 687, certiorari denied 59 S.Ct 
101, 305 U.S. 634, 83 L.Ed. 407. 
Prentiss v. National Airlines, D. 

C. N.J.. 112 F.Supp. 306—Walton v. 
City of Atlanta, D.C.Ga., 89 F. 
Supp. 309, modified on other 
grounds, C.A., 180 F.2d 143, cer¬ 
tiorari denied 71 S.Ct 56, 340 U.S. 
823, 95 L.Ed. 604—Merced Dredg¬ 
ing Co. V. Merced County, D.C.Cal., 
67 P.Supp. 698—Publix Cleaners 

V. Florida Dry Cleaning and Laun¬ 
dry Board, D.C.Fla., 32 P.Supp. 31 
—Paramount Pictures v. Langer, 

D. C.N.D., 23 P.Supp. 890, motion 
granted 69 S.Ct 641, 306 U.S. 619, 
83 L.Ed. 1025—Paramount Pic¬ 
tures V. Langer, D C.N.D., 23 P. 
Supp. 890—Great Atlantic & Pa¬ 
cific Tea Co. v. Ervin, D.C.Minn., 
23 F.Supp. 70—^Asher v. Ingels, 
D.C.Cal., 13 P.Supp. 654. 

Ariz.—^American Federation of La¬ 
bor V. American Sash & Door Co., 
189 P.2d 912, 67 Ariz. 20, affirmed 
69 S.Ct 258, 335 U.S. 538, 93 L.Ed. 
222, 6 A.L.R.2d 481—^American 

Federation of Labor v. American 
Sash & Door Co., 189 P.2d 912, 67 
Ariz. 20, affirmed 69 S.Ct. 258, 260, 
335 US. 538, 93 L.Ed. 222, 6 A.L. 
R.2d 481. 

Ark.—Thompson v. Wiseman, 75 S. 

W. 2d 393, 189 Ark. 852. 

Del,—State v. Hobson, S3 A.2d 846, 
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mediate or proximate and direct,50.5 relation to, r’the police power of tfie state, all that is necessary 
or a reasonable or rational connection with,50.io to satisfy due process is that the interference be 

the object sought to be attained. Likewise, when justified by established rules applicable to the case.61 

otherwise the effect may he to invade rights Its limits must be determined with appropriate re- 

guaranteed by the Fourteenth Amendment, the gard to the particular subject of its exercise.52 

police power may be exerted only when the guaranties have never been construed as 

le^slation bears a real and substantial relation to incompatible with the principle, equally vital 

the public health, safety, morals, or some other because essential to peace and safety, that all prop- 
phase of the general welfare.50.i5 obligation that the 

The reasonableness of each regulation depends owner's use of it shall not be injurious to the com- 

on the pertinent or relevant facts.50-20 Jt has been munity,^^ and hence subject to the fair exercise of 

said that when the legislature attempts to exercise the state's power to make regulations reasonably 


7 Terry 381—^HofC v. State, Super., 
197 A. 75. 

D.C.—Boyle Transfer Co. of Glas¬ 
gow, Ky., V. U. S., B.C., 45 F. 
Supp. 691. 

Fla.—Maxwell v. City of Miami, 100 

So. 147, 87 Fla. 107, 33 A.L.R. 682. 

Idaho.—Rowe t. City of Pocatello, 
218 P.2d 695, 70 Idaho 343—State 
V. Finney, 150 P.2d 130, 65 Idaho 
630. 

Ill.—Larvenette v. Elliott, 107 N.E. 
2d 743, 412 Ill. 523—State Bank & 
Trust Co. V. Village of Wilmette, 
193 N.E. 131, 368 Ill. 311, 96 A. 
L.R. 1327. 

Md.—^Daniel Loughran Co. v. Balti¬ 
more Candy & Tobacco Co., 12 A. 
2d 201, 178 Md. 3 8. 

Mich.—Carolene Products Co. v. 
Thomson. 267 NT.W. 608, 276 Mich. 
172. 

isr.j. —Schmidt V. Bdard of Adjust¬ 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 405—Ronade Associ¬ 
ates V. Department of Cohserva- 
tion & Economic Development, 
Division of Water Policy Sup¬ 
ply of State of N. J., 72 A.2d 355, 
7 N.J.Super. 132. 

N.Y.—Noyes v. Erie & Wyoming 
Farmers Co-op. Corp., 22 N.E.2d 
334, 281 N.Y. 187. 

People ex rel. Pinello v. Lead- 
bitter, 85 'N.Y.S.2d 287, 194 Misc. 
481, affirmed 89 N.Y.S.2d 724, 275 
App.Div. 864, affirmed 95 N.E.2d 
61, 301 N.Y. 695—Twentieth Cen¬ 
tury Associates v. Waldman, 63 
N.Y.S.2d 612, 184 Misc. 24, affirm¬ 
ed 63 N.E.2d 177, 294 N.Y. 571, 162 
A.L.R. 197, appeal dismissed 66 S. 
Ct. 492, 326 U.S. 696, 90 L.Ed. 410, 
and 66 S.Ct 493, 326 U.S. 697, 90 
L.Ed. 410—W. H. H. Chamberlin, 
Inc., V. Andrews, 286 N.Y.S. 242, 
159 Misc. 124, modified on other 
grounds 2 N.E.2d 22, 271 N.Y. 1 
—Coty, Inc. of New York v. Hearn 
Department Stores, 284 N.Y.S. 
909, 158 Misc. 516—General Bak¬ 
ing Co. ■ V. City of Saratoga 
• Springs, 267 N.Y.S. 3l4, 149 Misc. 
92—In re Hauges, 262 N.Y.S.' 81, 
140 Misc. 811; 

Peters v. New York City Hous- 
Ifig' Authority. 128 N.Y.S.2d 224, 


modified on other grounds 128 N. 
Y.S.2d 712, 283 App.Div, 801, re¬ 
versed on other grounds 121 N.E. 
2d 629, 307 N.Y. 619. 

Ohio.—^Wilson v. City of Zanesville, 
199 N.E. 187, 130 Ohio St. 286. 
Va.—Finney v. Hawkins, 64 S.E.2d 
872. 189 Va. 878—Etheredge v. City 
of Norfolk, 139 S.E. 608, 148 Va. 
795, 66 A.L.R. 781. 

Wis.—State ex rel. Fjlnnegan v. Lin¬ 
coln Dairy Co.. 265 N.W. 197, 221 
Wis. 1, rehearing denied 265 N.W. 
851, 221 Wis. 1. 

Substantial relation to public inter¬ 
est 

An act of the legislature will be 
upheld if it has a substantial rela¬ 
tion to the public interest. 

U.S.—Louis K. Liggett Co. v. Bald¬ 
ridge, D.C.Pa., 22 F.2d 993, revers¬ 
ed on other grounds 49 S.Ct. 57, 
278 U.S. 105, 73 L.Ed. 204, follow¬ 
ed In Pratter v. Lascoff, 185 N. 

E. 716, 261 N.Y. 509, affirmed 258 
N.Y.S, 1002, 236 App.Div. 713, cer¬ 
tiorari denied LascofC v. Pratter, 
53 S.Ct. 786, 289 U.S. 754, 77 L.Ed. 
1498, 

Test to determine whether a state 
law passed under its police power 
violates U.S.Const. Amend. 14 is 
whether there is no basis of fact on 
which to support the legislature's 
finding of public welfare, or when 
the remedy prescribed has no pos¬ 
sible connection with the evil to be 
cured. 

U.S.—^American Coal Mining Co. v. 
Special Coal and Food Commis¬ 
sion of Indiana, D.C.Ind., 268 F. 
563, appeal dismissed 42 S.Ct. 273, 
258 U.S. 632, 66 L.Ed. 801. 
Contemporary conditions 

This requirement must be viewed 
in the light of contemporary condi¬ 
tions under which the legislature 
'has seen lit to enact the statute 
in question. 

N.C.—State v. Whitaker, 45 S.:B.2d 
860, 228 N.C. 352, affirmed Wliitaker 
V. State of 'N. C., 69 S.Ct. 2'51, 260, 
3'35 U.S. 625, 93 L.Ed. 212, 6 A.L.R. 

’ 2d 473. 

50.5 Idaho.—^Rowe v. City of Poca- 
; tfellb, 218 P.2d 696/70 Idaho 343— 
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State V. ,^inney, 150 P.2d 130, 65 
Idaho 630. 

50.10 Ill.—Father Basil's Lodge v. 
City of Chicago, 66 N.E..2d 805 
393 Ill. 246. 

N.J.—Reingold v. Harper, 78 A.2d 
54, 6 N.J. 182. 

50.15 U.S.—Liggett Co. v. Bald¬ 
ridge, Pa., 49 S.Ct. 67, 278 U.S. 
106, 73 L.Ed. 204. 

Crockett v. Hortman, D.C.La., 
101 F.Supp. Ill—First Nat. Ben. 
Soc. v. Garrison, D.C.Cal., 68 F. 
Supp. 972, affirmed, C.C.A, 155 F. 
2d 622. 

Iowa.—State, for Use and Benefit of 
Sioux City v. Harrington, 296 N. 
W. 221, 229 Iowa 1092. 

Md.—Davis v. State, 37 A.2d 880, 183 
Md. 386. 

S.D.—City of Rapid City v. Schmitt. 

71 N.W.2d 297. 

50.20 U.S.—Idaho Maryland Mines 
Corp. V. U. S., 104 F.Supp. 576, 
122 Ct.Cl. 670. 

D.C.—Doyle Transfer Co. of Glas¬ 
gow, Ky., V. U. S., D.C., 46 F.Supp. 
691. 

N.Y.—People ex rel. Pinello v. Leadi 
bitter, 85 N.Y.S.2d 287, 194 Misc. 
481, affirmed 89 N.Y.S.2d 724, 295 
App.Div. 864, affirmed 95 N.E.2d 
61, 301 N.Y. 696. 

51. Tex.—Stockwell v. State, Civ. 
App., 203 S.W. 109, reversed on 
other grounds 221 S.W. 932, 110 
Tex. 560, 12 A.L.R. 11161 

52. U.S.—^Near v. State of Minne¬ 
sota ex rel. Olson, Minn., 61 S.Ct. 
625, 283 U.S. 697, 76 L.Ed. 1367. 

53. U.S.—U. S. Building & Loan 
Ass'n V. McClelland, D.C.Colo., 6 

F.Supp. 299. 

Minn.—Corpus Juris cited In State 
V. Guilford, 219 N.W. 770, 773, 174 
Minn. 467. 

N.J.—^Ronade Associates v. Depart¬ 
ment of Conservation & Economic' 
Development, Division of Water 
Policy & Supply of State of N. J., 

72 A.2d 365, 7 N.J.Super. 132— 
Mansfield & Swett v. Town of 
West Orange, 198 A. 226, 120 N.Jv 
Law 145. 

N.C.—Appeal of Parker, 197 S.K 706, 
214 N.C. 61, appeal dismissed- 69 
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necessary for, or appropriate to, health, safety, and 
general welfare.^^ However, attempted regula¬ 
tions which extend beyond this legitimate scope of 
operation of the police power run afoul of the due 
process requirements of ,the state and federal con¬ 
stitutions.®^*^ 

For a general discussion of the constitutional 
limitations on the exercise of police power see §§ 
195-198 supra, 

§ 572, Persons Protected 

a. In general 

b. Aliens 

c. Other persons 


a. In General 

The due process clauses of the federal Constitution 
protect all persons within the Jurisdiction of the United 
States, including Indians, and inhabitants of the terri¬ 
tories of the United States. The provisions of the state 
constitutions protect proper persons within the respec¬ 
tive states. 

In general, the constitutional right to be secure 
against deprivation of life, liberty, or property with¬ 
out due process of law as provided in the federal 
Constitution is guaranteed not only to citizens but 
to any person the right extends to all with¬ 
in the jurisdiction of the United States, wherever 
they may be domiciled,®® the provisions of the state 
constitutions protecting those within their terms 
domiciled in the respective states.®® Every person. 


S.Ct 150, 305 U.S. 568, 83 L.Ed. 
358. 

Pa.—CorpTis Juris quoted in Jack- 
man V. Kosenbaum Co., 106 A. 238, 
241, 263 Pa. 158. 

Tex.—Stockwell v. State, Civ.App., 
203 S.W. 109, reversed on other 
grounds 221 S.Vy. 932, 110 Tex. 
550, 12 A.L.R. 1116. 

12 C.J. p 1198 note 12. 

“Bach person holds his property 
with the right to use the same in 
such manner as will not interfere 
with the rights of others, or the 
public interest or requirement It is 
held in subordination to the rights 
of society. He may not do with it 
as he pleases any more than he may 
act in accordance with his person¬ 
al desires. The interests of society 
justify upon individual conduct and 
also upon the use to which the prop¬ 
erty may be devoted. The provi¬ 
sions of the Constitution are not 
intended to so protect the Individual 
in the use of his property as to en¬ 
able him to use it to. the detriment 
of the public. When the uses to 
which the individual puts his prop¬ 
erty conflict with the interest of 
society the right of the individual is 
subordinated to the general welfare 
and incidental damage to the prop¬ 
erty resulting from governmental 
activities or laws passed in the 
promotion of the public welfare is 
not considered a taking of the 
property for which compensation 
must be made.*' 

N.C.—^Appeal of Parker, 197 S.E. 
706, 710, 214 N.C. 51, appeal dis¬ 
missed 59 S.Ct. 150, 305 U.S. 568, 
88 L.Ed. 358. 

Property rights are not absolute 
and without limit, but are subject 
to regulation in direct furtherance 
of the public good. 

KY.—Ullmann Realty Co. v. Tam- 
ur, 185 N.Y.S. 612, 113 Mlsc. 638. 

S4. Ala.—^Pickett v. Matthews, 192 
So. 261, 238 Ala. 542: 

Ark.—St. Louis-San Francisco Ry. 


Co. V. State, 31 S.W.2d 739, 182 
Ark. 409. 

Fla.—City of Miami Beach v. Ocean 
& Inland Co., 3 So.2d 364, 147 Pla. 
480. 

Ill.—Gill V. Boston Store of Chica¬ 
go, 168 N.E. 895, 337 Ill. 70. 

Mo.—Clutter v, Blankenship, 144 S. 

W.2d 119, 346 Mo. 961. 

K.J.—Ronade Associates v. Depart¬ 
ment of Conservation & Economic 
Development, Division of Water 
Policy & Supply of State of N. J., 
72 A.2d 355, 7 N.J.Super. 132. 

54.5 Tex.—^Falfurrias Creamery Co. 

V. City of Laredo, Civ.App., 276 S. 

W. 2d 351, followed in Metzger 
Dairy of San Antonio v. City of 
Laredo, 276 S.W.2d 356, error re¬ 
fused no reversible error. 

54.50 U.S.—Sellers v. Johnson, D. 
C.Iowa, 69 P.Supp. 778, reversed 
on other grounds, C.C.A., 163 P.2d 
877, certiorari denied 68 S.Ct. 356, 
332 U.S. 851,‘92 L.Ed. 421—Unit¬ 
ed Elec. Radio & Mach. Workers 
of America, CIO, v. Baldwin, D.C. 
Conn,, 67 P.Supp. 235. 

All persons within territorial juris, 
diction 

(1) The Fourteenth Amendment is 
not confined to the protection of 
citizens, but applies to all persons 
within territorial jurisdiction, with¬ 
out regard to differences of race, 
creed, color or nationality. 

Cal.—Torao Takahashi v. Fish and 
Game Commission, 185 P.2d 805, 
30 Cal.2d 719, reversed on other 
grounds 68 S.Ct. 1138, 334 U.S. 410, 
92 L.Ed. 1478. 

N.Y.—Wormsen v. Moss, 29 N,Y.S.2d 
798, 177 Misc. 19. 

(2) The same is true of the Fifth 
Amendment. 

U.S.—U. S ex rel. Mezei v. Shaugh- 
nessy, C.A.H.Y., 195 P.2d 964, re¬ 
versed on other grounds Shaugh- 
nessy v. U. S. ex rel. Mezei, 73 
S.Ct 626, 345 U.S. 206, 97 L,Ed. 
956. , 


Effect of conviction of felony 
Due process of law is guaranteed 
not only to citizens but to any person 
within jurisdiction of the United 
States including one who allegedly 
is not technically a “citizen"* because 
of conviction of a felony. 

U.S.—Gordon v. Garrson, D.C.IIL, 
77 P.Supp. 477. 

Persons under arrest are entitled 
equally with other persons under ar¬ 
rest to a trial by due process, and 
when found guilty, they are sub¬ 
ject to the same punishments. 
U.S.—Lynch v. U. S., C.A.Ga., 189 
F.2d 476. certiorari denied 72 U.S. 
60, 342 U.S. 831, 96 L.Ed. 629. 

55. U.S.—Ratta v. Healy, D.C.N.H,, 

1 P.Supp. 669, appeal dismissed 
Healy v. Ratta, 53 S.Ct 522, 289 
U.S. 701, 77 L.Ed. 1469, and af¬ 
firmed, C.C.A., 67 F.2d 554, re¬ 

versed on other grounds 54 S.Ct 
700, 292 U.S. 263, 78 L.Ed. 1248. 
Mass.—^Universal Adjustment Corpo¬ 
ration v. Midland Bank, Limited, 
of London, England, 184 N.E. 152, 
281 Mass. 303, 87 A.L.R. 1407. 

Persons within Judicial and admin. 
Istrative processes 
The provisions of the Fifth 
Amendment extend to all whose 
presence here brings them within 
reach of the judicial and adminis¬ 
trative processes of the United 
States government 
U.S.—^U. S. ex rel. Mezei v. Shaugh- 
nessy. C.A.N.Y., 195 F.2d 964, re¬ 
versed on other grounds Shaugh- 
nessy v. U. S. ex rel. Mezei, 73 S. 
Ct 625, 345 U.S. 206, 97 L.Ed. 956. 

56- Ill.—^Ritchie v. People, 40 N.E. 
454, 155 Ill. 98, 46 Am.S.R. 315, 
29 L.R.A. 79. 

Residence as test 

Plaintiff maintaining residence 
outside state, but continuing to main¬ 
tain home within state, where he 
had lived for over twenty years, is 
“citizen of state” within provision of 
state bill of rights. 
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not otherwise excluded, is entitled to the protec¬ 
tion without regard to his general merits as a 
citizen.67 So, a citizen of' the United States is 
entitled to the protection of the Fourteenth Amend¬ 
ment even though he has a bad criminal record 
and even if a petitioner is guilty of the crime 
charged he is nevertheless entitled to the protec¬ 
tion of due process of law.^^-io 

The guaranty protects women^S and Indians,^^ 
and inhabitants of the territories of the United 
States are within its protection.®^ Children have 
rights of which they may not be deprived by a 
divorce decree without due process of law.®®*® 

b. Aliens 

Aliens in general, and friendly resident aliens In 
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particular, are entitled to the protection of the due 
process guaranty. 

Broadly speaking, aliens in the United States are 
persons entitled to the protection of the Fifth 
Amendment,®®'®® as well as citizens;®®*®® and an 
alien has been held to have the same protection 
for his life, liberty, and property under the due 
process clause of the Fifth Amendment as is af¬ 
forded to a citizen.®®*®® Likewise, the due process 
clause of the Fourteenth Amendment applies to the 
alien®®*®® as it does to the natural-born citizen.®®'70 
More generally, wherever the Constitution of the 
United States is applicable, an alien as well as a 
citizen is guaranteed that he will not be deprived 
of his liberty without due process of law;®®'^® 
and an alien is entitled to due process the same 


Tex.—^Evans v. American Pub. Co., 
Com.App., 13 S.W.2d 358, rehear¬ 
ing denied 16 S.W.2d 984, and re¬ 
hearing denied 16 S.W.2d 516, 118 
Tex. 433. 

Provision limited 

Section of Rhode Island consti¬ 
tution containing guaranty of due 
process is narrower in scope than 
due process clause of Fourteenth 
Amendment to federal Constitution, 
and applies only in favor of those 
accused of crime in a criminal pro¬ 
ceeding. 

R.r. —Taglianetti v. New England 
Tel. & Tel. Co., 103 A.2d 67— 
Haigh V. State Bd. of Hairdress¬ 
ing, 72 A.2d 674, 76 R.I. 612— 
Sepe V. Daneker, 68 A.2d 101, 76 
R.I. 160. 

57. Iowa.—State v. Cook, 176 N.W. 
674, 188 Iowa 656. 

A Communist is entitled to even- 
handed justice in the courts. 

Ohio.—State v. Hashmall, 117 N.E. 
2d 606, 160 Ohio St. 665, certiorari 
denied Hashmall v. State of Ohio, 
76 S.Ct. 62, 348 U.S. 842, 99 L.Ed. 
664, application dismissed 128 N.E, 
2d 1, 164 Ohio St. 170. 

B7.5 U.S.—U. S. ex rel. Howard v. 

Ragen, D.C.Ill., 69 F.Supp. 374. 
57.10 U.S.—U. S. ex rel. O'Connell 
V. Ragen, C.A.Ill., 2l2 F.2d 272, 
certiorari denied O’Connell v. Ra¬ 
gen, 75 S.Ct. 71, '348 U.S. 847, 99 
Lt.Ed. 667, rehearing denied 75 S.Ct. 
209, 348 U.S. 890, 99 L.Ed, 700. 
Crime of violence 

Fact that plaintiff had been found 
guilty of crime of violence did not 
deprive him of his constitutional 
right to due process. 

U.S.—Hildebrandt v. Harris, D.C.N. 
Y., 130 F.Supp. 1. 

58. Ill.—Ritchie v. People, 40 N.E. 
454, 155 Ill. 98, 46 Am.S.R. 315, 29 
I/.R.A. 79. 

69. U.S.—Scheer v. Moody, T>.C. 
Mont., 48 F.2d 327, reversed on 


other grounds, C.C.A., Moody v. 
Johnston, 66 F.2d 999, followed in 
Moody V. Smith, C.C.A.Mont., 66 
P.2d 1003, Moody v. Francis, C.C. 
A.Mont., 66 F.2d 1003, and Moody 
V. Scheer, C.C.A.Mont., 66 F.2d 1004. 

Chase v. U. S., Neb,, 222 F. 693, 
138 C.C.A. 117. 

60. U.S.—Farrington v. T. Tokus- 
hige, Hawaii, 47 S.Ct. 406, 273 U. 
S. 284, 71 Xt.Ed. 646. 

Thornberg v. Jorgensen, C.C.A. 
Virgin Islands, 60 F.2d 471. 

Soto V. U. S., C.C.A.Virgin Is¬ 
lands, 273 F. 628. 

Application of Fifth Amendment to 
territories see supra § 668 b (1). 

00.5 N.T.—Earle v. Earle, 130 N.T. 
S.2d 238, 205 Misc. 738. 

60.50 U.S.—^Application of Bema- 
sconi, E.C.Cal., 113 F.Supp. 71. 
Statute providing for deaiaturaliza- 
tion proceedings held not to violate 
amendment. 

U.S.—U. S. V. Candela, D.C.N.Y., l3l 
F.Supp. 249. 

60.55 U.S.—Kwong Hai Chew v. 
Golding, N.Y., 73 S.Ct. 472, 344 U.S. 
690, 97 L.Ed. 676—U. S. v. Pink, 
N.J., 62 S.Ct. 652, 315 U.S. 203, 
86 L.Ed. 796. 

Marcello v. Ahrens, C.ALa., 212 
F.2d 830, affirmed 75 S.Ct. 757, 349 
U.S. 302, 99 L.Ed. 1107—U. S. ex 
rel. Mezei v. Shaughnessy, C.A. 
N.Y., 195 P.2d 964, reversed on 
other grounds Shaughnessy v. U. S. 
ex rel. Mezei, 73 S.Ct 625, 345 U.S. 
206, 97 L.Ed. 956. 

Roggenbihl v. Lusby, D.C.Mass., 
116 F.Supp, 316—^U. S. ex rel. Mar¬ 
cello V. Ahrens, D.C.La., 113 F. 
Supp. 22, affirmed, C.A., 212 F.2d 
830, affirmed 75 S.Ct 757, 349 U.S. 
302, 99 L.Ed. 1107—Varleta v. Bar¬ 
ber, L.C.Cal,, 98 F.Supp. 177, af¬ 
firmed, C.A., Barber v. Varleta, 199 
F.2d 419—-U. S. ex rel. Castro- 
Louzan v. Zimmerman, D.C.Pa., 94 
F.Supp. 22. 


D.C.—Han-Lee Mao v. Brownell, C. 
A., 207 P.2d 142. 

Xieugth and conditions of stay In 
United States 

The power of the United States 
to determine how long and under 
what conditions an alien may remain 
within the United States is subject 
to the due process clause of the 
Fifth Amendment 
U.S.—Latva v. Nicolls, D.C.Mass., 106 
F.Supp. 668. 

60.60 U.S.—Galvan v. Press, Cal., 74 
S.Ct. 737, 347 U.S. 622, 98 L.Ed. 
911, rehearing denied 75 S.Ct 17, 
348 U.S. 852, 99 L.Ed. 671. 

60.65 U.S.—Kwong Hal Chew v. 
Colding, N.T., 73 S.Ct 472, 344 
U.S. 590, 97 L.Ed. 576. 

“The right to due process of law 
under the Fourteenth Amendment is 
a right extended to all persons ir¬ 
respective of citizenship, and there¬ 
fore is not a right which is inherent 
in citizenship or pertains to citizen¬ 
ship as such.” 

U.S.—U. S. V. Bailes, D.C.W.Va., 120 
F.Supp. 614, 627. 

00.70 U.S.—Ex parte Estrada, DC. 
Tex., 93 F.Supp. 713. 

60.75 U.S.—U. S. ex rel. Mezei v. 
Shaughnessy, D.C.N.Y., 101 F.Supp. 
66, affirmed in part and reversed 
on other grounds in part 195 F.2d 
964, reversed on other grounds 
Shaughnessy v. U. S. ex rel. Mezei, 
73 S.Ct 625, 345 U.S. 206, 97 L.Ed. 
630—In re Krajcirovic, D.C.Mass., 
87 F.Supp. 379. 

“Once an alien lawfully enters and 
resides in this country he becomes 
invested with the rights guaranteed 
by the Constitution to all people 
within our borders. Such rights in¬ 
clude' those protected by the First 
and the Fifth Amendments and by 
the due process clause of the Four¬ 
teenth .Amendment. None of these 
provisions acknowledges any distinc¬ 
tion between citizens and resident 
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as a citizen in all matters save those wherein 
aliens, for the protection of the public interest, are 
expressly denied civil rights, such as the right to 
vote, hold office, etc.®®*so 

The guaranty of due process protects friendly 
resident aliens,®^ subject, however, to the power of 
congress to legislate for aliens.®^ For an alien to 
be entitled to protection, his residence is not 
required to be permanent in the sense that he in¬ 
tends to spend the rest of his life here.®2*® 


CONSTITUTIONAL LAW § 572 

So, an alien who is legally in the United States 
is protected against arbitrary discrimination by the 
guaranties of the Fifth and Fourteenth Amend¬ 
ments;® 2-10 but this protection does not estop a 
governmental body from preferring citizens in the 
matter of employment.®2- 1 5 ^ state is not preclud¬ 
ed from according priority to local creditors as 
against creditors who are nationals of foreign 
countries and whose claims arose abroad ;®^*20 
and the federal government is not barred from se- 


aliens. They extend their inalien¬ 
able privileges to all ‘persons’ and 
guard against any encroachment on 
those rights by federal or state au¬ 
thority.” 

tJ.S.—Kwong Hai Chew v. Colding, 
N.T., 73 S.Ct. 472, 477, 344 U.S. 
590, 97 L.Ed. 576. 

Forts of entry included 
U.S.—^U. S. ex rel. Mezei v. Shaugh- 
nessy, D.C.N.T., 101 P.Supp. 66, af¬ 
firmed in part and reversed on 
other grounds in part, C.A., 195 F. 
2d 964, reversed on other grounds 
Shaughnessy ex rel. Mezei, 73 S. 
Ct. 625, 345 U.S. 206, 97 L.Ed. 630 
—In re Krajcirovic, D.C.Mass., S7 
P.Supp. 379. 

60.80 Tex.—Pintor v. Martinez, Civ. 
App., 202 S.W.2d 333, refused no 
reversible error. 

61. U.S.—Terrace v. Thompson, 
Wash., 44 S.Ct. 15, 263 U.S. 197, 
68 L.Ed. 255. 

Ex parte Bunji Une, D.C.Cal., 
41 P.2d 239. 

U. S. ex rel. Marcello v. Ahrens, 
D.C.La., 113 P.Supp. 22, affirmed, 
C.A., 212 P.2d 830, affirmed Mar¬ 
cello V. Bonds, 75 S.Ct. 757, 349 
U.S. 302, 99 L.Ed. 1107—Varleta 
v. Barber, D.C.Cal,, 98 P.Supp. 177, 
affirmed, C.A., Barber v. Varleta, 
199 P.2d 419. 

Anton v. Van Winkle, D.C.Or., 
297 P. 340—Colyer v. Skeffington, 
C.C.A.Mass., 265 P. 17, reversed on 
other grounds Skeffington v. Kat- 
zeff, 277 P. 129—De Lacey v. U. S., 
Cal.. 249 P. 625, 161 C.C.A. 535, 
L.R.A.1918E 1011. 

D.C.—^Han-Lee Mao v. Brownell, C.A., 
207 P.2d 142. 

Mass.—^Universal Adjustment Corpo¬ 
ration V. Midland Bank, Limited, 
of London, England, 184 N.E. 152, 
281 Mass. 303, 87 A.L.R. 1407. 

Or.—Alsos V. Kendall, 227 P. 286, 111 
Or. 359. 

2 C.J. p 1046 note 35. 

“It is well established that if an 
alien is a lawful permanent resident 
of the United States and remains 
physically present therein, he is a 
person within the protection of the 
Fifth Amendment. He may not be 


deprived of his life, liberty or prop¬ 
erty without due process of law.” 
U.S.—^Kwong Hai Chew v. Colding, 
Isr.Y., 73 S.Ct. 472, 477, 344 U.S. 
590, 97 L.Ed. 576. 

Procedural due process 

(1) Alien, who was a lawful per¬ 
manent resident of the United States 
was a person entitled to procedural 
due process under the Fifth Amend¬ 
ment. 

U.S.—^Kwong Hai Chew v. Colding, 
supra, 

(2) A lawful resident alien may 
•not captiously be deprived of his 
constitutional rights to procedural 
due process. 

U.S.—Shaughnessy v. U. S. ex rel. 
Mezei, N.Y., 73 S.Ct. 625, 345 U.S. 
206, 97 L.Ed. 956. 

Blscrlmlnatiou invalid 

Statute imposing inheritance tax 
on aliens at higher rate than that 
imposed on American citizens resi¬ 
dent in Hawaii is invalid. 

Hawaii.—^Hawaiian Trust Co. v. 
Smith, 31 Hawaii 196, followed in 
Davies v. Smith, 31 Hawaii 211. 

Bztent of protecHou 
A lawful res-ident alien is a ‘•per¬ 
son” within meaning of due process 
provision of Fifth Amendment, to the 
extent that the alien cannot be de¬ 
prived of his property by the fed¬ 
eral government without just com¬ 
pensation, nor can he be deported 
without a hearing that affords pro¬ 
cedural due process. 

U.S,—^U. S. ex rel. Barile v. Murff, 
D.C.Md., 116 P.Supp. 163. 

Nouresldeut aliens 
A statute providing for only half 
compensation to nonresident alien 
dependents of servant does not vio¬ 
late any of provisions of U.S.Const. 
Amendm. 14. 

Ky.—Maryland Casualty Co. v. Cha- 
mos, 263 S.W. 370, 203 Ky. 820. 

Enemy alien 

(1) Enemy alien is not protected 
by the due process clause. 

U.S.—De Lacey v. U. S., Cal., 249 
F. 625, 161 C.C.A, 535, L.II.A.1918E 
1011 . 

(2) An alien enemy is not entitled 
to due process of law, as understood 
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in criminal proceedings, in proceed¬ 
ings for his removal from the United 
States in time of war. 

U.S.—U. S. ex rel. Schlueter v. Wat¬ 
kins, D.C.N.Y., 67 F.Supp. 556, af¬ 
firmed, C.C.A., 158 F.2d 853. 

(3) The mandate of due process of 
law may be Invoked by all, whether 
citizens, aliens, alien enemies, or 
enemy belligerents. 

U.S.—^U. S. ex rel. Mezei v. Shaugh¬ 
nessy. C.A.N.Y., 195 F.2d 964, re¬ 
versed on other grounds Shaugh¬ 
nessy V. U. S. ex rel. Mezei, 73 
S.Ct. 625, 345 U.S. 206, 97 L.Ed. 
956. 

62. U.S.—^U. S. ex rel. Barile v. 
Murff, D.C.Md., 116 P.Supp. 163. 

Minotto V. Bradley, D.C.Ill., 252 
P. 600. 

Alien immigrants as subject to re¬ 
straint see infra § 596. 

Bepoxtation for association, with 
Communist Party 
Even if at time when alien was 
associated with Communist Party, it 
was not a conspiracy, it was such 
an organization that Congress, with¬ 
out violating Fifth Amendment, could 
regard association with it as an ade¬ 
quate basis, for deportation even of 
permanent alien residents. 

U.S.—Latva v. Nicolls, D.C.Mass., 106 
P.Supp. 658. 

62.5 D.C.—Han-Lee Mao v. Brown¬ 
ell, 207 P.2d 142, 93 U.S.App.D.C. 
102 . 

Foreign, voyage by seaman on ves¬ 
sel of American registry with home 
port in United States does not ter¬ 
minate constitutional status which 
seaman enjoyed prior to voyage. 

U.S.—Kwong Hai Chew v. Colding, 
N.Y., 73 S.Ct 472, 344 U.S. 590, 
97 L.Ed. 576. 

Roggenbihl v. Lusby, D.C.Mass., 
116 P.Supp. 315. 

62.10 U.S.—Rok V. Legg, D.C,Cal., 27 
P.Supp. 243. 

62.15 U.S.—Rok V. Legg, supra. 
Forbidding employment of aliens on 
W. F. A. projects 
U.S.—^Rok V. Legg, supra. 

62.20 U.S.—U. S. V. Pink, N.X, 62 S. 

Ct 552, 315 U.S. 203, 86 L.Ed. 796. 
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curing for itself and its nationals priority, against 
such creditors.®^*^® 

Aliens unlawfully in the country are not within 
the protection of the guaranty,^3 and the denial, 
to an alien, of entry into' the United States, in con¬ 
formity with the procedure authorized by congress, 
is due process, whatever the procedure may be.®3.5 
However, this is not the rule with respect to a 
resident alien who is lawfully present in the 
United States.63.io 

A foreign claimant of a share in an estate in 
the United States is entitled to, and will receive, 
due process in the disposition of his claim, whether 
or not there is a treaty between his country and 
the United States guaranteeing due process.63.i5 

Cr Other Persons 

Persons in the armed forces are within the protec-, 
tion of the due process clauses, but subdivisions of a 
state are not protected. 

A contumacious defendant loses the right to claim 
the protection of ''due process” when he contemptu¬ 
ously refuses this right and willfully refuses to 
obey rules of the forum.®^ 

Subdivisions or agencies of state. Political sub¬ 


divisions of a state cannot be'viewed as persons 
within due process clauses.®^-^ So, counties,64.1S 
municipalities,64.15 and municipal corporations64.2o 
have been held not "persons”' within such clauses 
as has a school district.64.25 

An unincorporated labor organization is a "per¬ 
son” within the Fifth or Fourteenth Amend- 

ment.^4.30 

Military service. An individual does not cease 
to be a person within the protection of the Fifth 
Amendment because he has joined the nation's 
armed forces and has taken the oath to support the 
Constitution with his life, if need be;64.35 the guar¬ 
anty of due process in the amendment makes no 
exception in the case of such persons.64.40 

§ 573. -Private Corporations 

While the authorities are not uniform, the due process 
clauses protect corporations at least in so far as their 
property rights are concerned. 

It has been stated generally that the protection 
of the Fifth Amendment may not be invoked by a 
corporation, 64.50 that corporations are "per¬ 

sons” entitled to the protection of the due process 
clause of the Fourteenth Amendment.65 


62.25 U.S.—U. S. V. Pink, supra. 
G'lcbulax' procedtire 
It does not matter that the proce¬ 
dure adopted by the federal govern¬ 
ment is grlobular and involves a re¬ 
grouping: of assets. 

U.S.—U. S. V. Pink, supra. 

Becogsition of Bussian government; 
assignment 

If the president had power to de¬ 
termine the policy which was to 
govern the question of recognition 
of the Russian Soviet government, 
the Fifth Amendment did not stand 
in the way of giving full force and 
effect to the assignment by that 
government to the United States of 
the Soviet government's claims 
against American nationals, which 
assignment was not only a part of 
the new policy of recognition, but 
was also the method adopted for 
alleviating, in the United States, the 
rigors of nationalization of the Sov¬ 
iet government. 

U.S.—^U. S. V. Pink, supra. 

63. Wis.—Coules v. Pharris, 250 N. 
W. 404, 212 Wis. 558, 

Public policy 

Immigration statutes are part of 
public policy, and alien unlawfully 
in United States was not protected 
by Fourteenth Amendment so far as 
maintenance of action for unpaid 
wages was concerned. 

Wis.—Coules T. Pharris, supra. 

63.^ U.S.'—Shaughnessy v. U. S. ex 
rel. Mezei, N.Y., 73 S.Ct. 625, 345 


U.S. 206, 97 L.Ed. 956~U. S. ex rel. 
Knaufe V. Shaughnessy, N.Y., 70 S. 
Ct. 309, 338 U.S. 537, 94 L.Ed. 317. 
UC.—^Han-Lee Mao v. Brownell, 207 
P.2d 142, 93 U.S.APP.D.C. 102. 

"The Bill of Rights is a futile au¬ 
thority for the alien seeking admis¬ 
sion for the first time to thesse shores. 
U.S.—Kwong Hai Chew v. Golding, 
N.Y., 73 S.Ct. 472, 477, 344 U.S. 590, 

I 97 L.Ed. 576. 

63.10 D.C.—Han-Lee Mao v. Brown¬ 
ell, supra. 

Deportation or detention 

Such a resident alien is protected 
by the Fifth Amendment. ffom being 
deported or detained without due 
process of law. 

^■C. —Han-Lee Mao v. Brownell, su¬ 
pra. 

63.15 Pa.—In re Garrett’s Estate, 6 
A.2d 858, 335 Pa. 287. 

64. N.C,—Security Finance Co. v. 
Hendry, 127 S.E. 629, 189 H.C. 
549. 

64.5 La.—^Warren County, Miss. v. 
Hester, 54 So.2d 12, 219 La. 763, 
certiorari denied 72 S.Ct. 167, 342 
U.S. 877, 96 L.Ed. 659. 

Guaranty as not available to politi¬ 
cal subdivision of state see supra 
§ 570. 

64.10 Ga.—Bibb County v, Hancock, 
86 S.E.2d 511, 21x'Ga. 429. 

La.—Warren County, Miss. v. Hester, 
64 So.2d 12, 219 La. 763, certiorari 
denied 72 S.Ct. 167, 3^2 U.S. 877, 
96 L.Ed. 659. 


64.15 Fla.—Shelby v. City of Pensa¬ 
cola, 151 So. 53, 112 Fla. 684. 

64.20 Ga.—Bibb County v. Hancock, 
86 S.E.2d 611, 211 Ga. 429. 

64.25 Iowa.—Lincoln Tp. School 
Dist. of Dallas County v. Redfleld 
Consol. School Dist. of Redfleld, 
283 N.W. 881, 226 Iowa 298. 

64.30 U.S.—International Longshore¬ 
men’s & Warehousemen’s Union v. 
Ackerman, D.C.Hawaii, 82 F.Supp. 
65, reversed on other grounds, C. 
A., Ackerman v. International 
Longshoremen’s & Warehousemen’s 
Union, 187 F.2d 860, certiorari de¬ 
nied International Longshoremen’s 
&r Warehousemen’s Union v. Acker¬ 
man, 72 S.Ct. 86, 342 U.S. 859, 96 
L.Ed. 646, ' 

64.35 U.S.—U. S. ex rel. Innes v. 
Hiatt, C.C.A.Pa., 141 P.2d 664. 

Hicks V. Hiatt, D.C.Pa., 64 F. 
Supp. 238. 

Military and martial law see infra § 
577. 

64.40 U.S.-^U. ,S. ex rel. Innes v, 
Hiatt, C.C.A.Pa., 141 P.2d 664. 
64.50 U.S.~U. S. V, Alabama High¬ 
way Express, D.C.Ala., 46 F.Supp. 
460. 

65. U.S.—Grosjean v. American 
Press Co., La., 66 S.Ct. 444, 297 U. 
S. 233, 80 L.Ed. 660-^Lbuis K. Lig¬ 
gett Co. V. Baldridge, Pa., 49 S.Ct. 
67, 278 US. 105, 73 L.Ed 204, cer¬ 
tiorari denied LascofC v. Pratter, 
63 S.Ct 785, 289 U.S. 754, 77 L.Ed. 
1498. 
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A distinction is made between due process as it 
affects 'liberty” and as it affects property; thus, 
it has been held that the 'liberty” protected by the 
constitutional guaranties as to due process of law 
is that of natural, and not of artificial, persons.66 
As far as their property rights are concerned, how¬ 


ever, it is g-enerally accepted that private corpora¬ 
tions are "persons” within the scope of the guaran¬ 
ties, and in this respect fall within tjhe protection 
of the constitution and this includes foreig^n 
corporations permitted to do business within a 
state. 


B. DEPEIVATION OF LIFE OR LIBERTY GENERALLY 


§ 574. In General 

The life and liberty of which a person may not be 
deprived witho-ut due process of law are not limited to 
freedom from mere physical harm or restraint, but in¬ 
clude a!i personal rights and the enjoyment thereof. 


Under the constitutional guaranties neither the 
federal nor a state government may deprive any 
person of life or liberty except by due process of 
law.®9 Where a right protected and guaranteed 


Investors" Syndicate v. Porter, 
D.C.Mont., 52 P:2d 189, reversed on 
other grounds Porter v. Investors' 
Ssmdicate, 52 S.Ct. 617, 286 U.S. 
461, 76 L.Ed. 1226, affirmed 5S S. 
Ct. 132, 287 U.S. 346, 77 L.Ed. 354. 

Providence Journal Co. v. Mc¬ 
Coy, D.C.R.I., 94 F.Supp. 186, af¬ 
firmed, C.A., McCoy V. Providence 
Journal Co., 190 F.2d 760, certio¬ 
rari denied 72 S.Ct. 200, 342 U.S. 
894, 96 L.Ed. 669—Llano Del Rio 
Co. of Nev. V. Anderson-Post Hard¬ 
wood Lumber Co., D.O.La., 79 F. 
Supp. 382, motion denied 84 F. 
Supp. 336, affirmed, C.A., .187 F.2d 
235—Merced Dredging Co. v. Mer¬ 
ced County, D.C.Cal., 67 F.Supp. 
598—Springfield Fire & Marine Ins. 
Co. V. Holmes, D.C.Mont., 32 F. 
Supp. 964, reversed on other 
grounds 61 S.Ct 19, 311 U.S. 606, 
85 L.Ed. 384, rehearing denied 61 
S.Ct 129, 311 U.S. 726, 85 L.Ed. 473. 

Ala.—^Ex parte Rice, 67 So.2d 825, 259 
Ala. 570. 

Ark.—McCarroll v. Gregory-Rohin- 
son-Speas, Inc., 129 S.W.2d 254, 198 
Ark. 235, 122 A,L.R. 977. 

Fla.—State ex rel. Woods-Young Co. 
V. Tedder, 138 So. 643, 103 Fla. 
1083, certiorari denied State of 
Florida ex rel. Woods-Young Co. 
V. Tedder, 52 S.Ct 458, 285 U.S. 
557, 76 L.Ed. 946. 

Ky.—^Fidelity & Deposit Co. of Mary¬ 
land V. Logan, 20 S.W2d 753, 230 
Ky. 776. 

Mass.—^Universal Adjustment Corpo¬ 
ration V. Midland Bank, Limited, 
of London, England, 184 N.E. 152, 
281 Mass. 303, 87 A.L.R. 1407. 

Mo.—^Pacific Movement of Eastern 
World V. Wright, App., 117 S,W.2d 
647. 

K.Y.—^Hoopeston Canning Co. v. Pink^ 
24 N.Y.S.2d 312, reversed oh other 
grounds 29 N.Y.S.2d 300, 262 App. 
Div. 446, reversed on other grounds 
43 N.B.2d 49, 288 IST.Y. 291, affirmed 
Hoopeston Canning Co. v. Cullen, 
63 S.Ct 602, 318 U.S. 313, 87 L.Ed. 
777, 145 A.L.R. 1113. 

Va.—C. I. T.' Corpbration v. Common¬ 
wealth, 149 S.E. 523. 153 Va. 57. 

Corporation as not natural person for 
purpose of service of process see 
infra § 619. - • ■ ^ i 


I Foreign corporations authorized to 
I do business in state. 

Va.^—C. I. T. Corporation v. Common¬ 
wealth, supra. 

66. U.S.—^Hague v. Committee for 
Industrial Organization, N.J., 59 S. 
Ct 954, 307 U.S. 496, 83 L.Ed. 1423 
—^Western Turf Assoc, v. Green¬ 
berg, Cal., 27 S.Ct 384, 204 U.S. 
359, 51 L.Ed. 520—^Northwestern 
Nat. L. Ins. Co. v. Riggs, Mo., 27 
S.Ct 126, 203 U.S. 243, 51 L.Ed. 168, 
7 Ann.Cas. 1104. 

Oney v. Oklahoma City, C.C.A. 
Okl., 120 P.2d 861. 

67. U.S,—Ward Baking Co. v. City 
of Femandina, D.C.Fla., 29 F.2d 
78 &—Beatrice Creamery Co. v. 
Cline, D.C.C 0 I 0 ., 9 F.2d 176, affirm¬ 
ed in part and reversed in part on 
other grounds Cline v. Frink Dairy 
Co., 47 S.Ct 681, 274 U.S. 445, 71 
L.Ed., 1146. 

Missouri Utilities Co. v. City of 
California, D.C.M 0 . 8 F.Supp. 454, 
appeal dismissed, C.C.A., 79 F.2d 
1003. 

12 C.J. p 1198 note 19. 

Sailroad corporation 

Railroad is protected by constitu¬ 
tional guaranty that its property 
shall not be taken for private use. 
U.S.—^Los Angeles Ry. Corporation v. 
Railroad Commission of California, 
D.aCal., 29 F,2d 140, affirmed Rail¬ 
road Commission of California v. 
Los Angeles Ry. Corporation, 50 
S.Ct 71, 280 U.S. 145, 74 L.Ed. 234 
—^Delaware, L. & W. R. Co. v. 
Town of Morristown, C.C.AN.J., 14 
F.2d 257, reversed on other grounds 
48 S.Ct 276, 276 U.S. 182, 72 L.Ed. 
523, 66 A.L.R. 756. 

Wis.—Chicago & N. W. Ry. Co. v. 
Railroad Commission of - Wiscon¬ 
sin, 221 N.W. 399, 197 Wis. 59. 
Civil, religions, and educational cor¬ 
porations 

Although civil, religious and edu¬ 
cational corporations are not possess¬ 
ed of the rights of citizens under 
privileges and immunities clause of 
Const Amendm. 14, they cannot be 
deprived of their property without 
due process of law. 

U.S.—Society of the Sisters of the 
Holy Names of Jesus and Mary v, 
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Pierce, D.C.Or., 296 F. 928, affirmed 
Pierce v. Society of the Sisters of 
the Holy Names of Jesus and Mary, 
45 S.Ct 571, 268 U.S. 510, 69 L.Ed. 
1070, 39 A.L.R. 468. 

68. U.S.—Connecticut General Life 
Ins. Co. V. Johnson, Cal., 58 S.Ct 
436, 303 U.S. 77, 82 L.Ed. 673— 
Kentucky Finance Corporation v. 
Paramount Auto Exch. Corporation, 
Wis., 43 S.Ct 636, 262 U.S. 544, 67 
L.Ed. 1112. 

12 C.J. p 1198 note 19 [c]—14A GJ. 
p 1262 note 39. 

Subjection to unconstitutional state 
action 

A foreign corporation permitted to 
do business within a state may not be 
subjected to unconstitutional state 
action. 

U.S.—Merced Dredging Co. v. Merced 
County, D.aCal., €7 F.Supp. 598. ■ 

69. U.S.—Cantwell v. State of Con¬ 
necticut, 60 S.Ct 900, 310 U.S. 296, 
84 L.Ed. 1213, 128 A.L.R. 1352. 

Tebbetts v. McElroy, D.C.Mo., 
56 F.2d 621. 

Watkins v. Oaklawn Jockey Club, 
D.C.Ark., 86 F.Supp. 1006, affirmed, 

C. A, 183 P.2d 440—Committee for 
Industrial Organization v. Hague, 

D. C.N.J., 25 F.Supp. 127, modified 
on other grounds 101 F.2d 774, 
modified on other grounds 59 S.Ct 
954, 307 U.S. 496, 83 L.Ed. 1423. 

Fla.—^Varholy v. Sweat, 15 So. 2d 267, 
153 Fla. 671. 

Ill.—Father Basil’s Lodge v. City of 
Chicago, 66 N.E.2d 805, 393 Ill. 246. 
Mass.—Com. v. Finnigan, 96 N.E. 2d 
715, 326 Mass. 378. 

N.Y.—^People ex rel. Andrews v. Voll- 
mer, 132 N.Y.S.2d 740. 

Ohio.—Glowaski v. State, 153 N.E. 

157, 20 Ohio App. 112. 

Wash.-^Scott V. Callsifiaii, 239 P.2d 
333, 39 Wash.2d 801. 

General nature and scope of due 
process guarainties in general see 
supra §§ 569 (l)-669 (5). 

Imposition of pecuniary liability on 
government 

The constitutional provision that 
a person shall not be deprived of 
his liberty without due process of 
law does not make, the United States 
pecuniarily liable for depriving a per- 
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tinder the bill of rights of the United States Con¬ 
stitution is basic and fundamental to the rights of 
life and liberty, guaranteed by the Constitution of 
the United States, the due process clause of the 
Fourteenth Amendment prohibits a state from 
abridging or denying the right in question.69-5 

The terms *1ife” and “liberty” are used in the 
constitutional guaranties in a broad sense as includ¬ 
ing all personal, as distinguished from property, 
rights.*^^ Considered together, they include more 
than mere freedom from personal harm and actual 
physical restraint by the direct operation of en¬ 
actments of the legislature; a person may be de¬ 
prived of life and liberty by the removal of those 
safeguards which restrain one individual from vio¬ 
lating the personal rights of others.'^i 

The right to life includes the right of the in- 
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dividual to his body in its completeness and with¬ 
out dismemberment,'72 and it also includes those 

thing’s which are necessary to the enjoyment of 
life.^a Comprehensively stated, the “liberty” guar¬ 
anteed and protected by constitutional provisions 
denotes not only freedom from unauthorized physi¬ 
cal restraint, but embraces also the freedom of 
an individual to use and enjoy his faculties in all 
lawful ways, acquire useful knowledge, marry, es¬ 
tablish a home, and bring up children, worship 
God according to the dictates of his own con¬ 
science, live and work where he chooses, engage in 
any of the common and lawful occupations of life 
enter into all contracts which may be proper and 
essential to carrying out successfully the foregoing 
purposes, and generally to enjoy those privileges 
long recognized at common law as essential to the 
orderly pursuit of happiness by free men.^^ The 


son of his liberty without due proc¬ 
ess of law. 

U.S.—^Hadley v. XT. S., 66 F.Supp. 140, 
106 CtCl. 819, certiorari denied 
67 S.Ct. 634, 329 U.S. 816, 91 L.Ed. 
695. 

69.5 U.S.—Johnson v. Dye, C.A.Pa., 
175 F.2d 250, reversed on other 
grounds 70 S.Ct 146, 338 US. 864. 
94 L.Ed. 630, rehearing denied 70 
S.Ct 258, 338 US. 896, 94 L.Ed. 661. 
liberties guaranteed by Pirst Amend¬ 
ment 

US.—Cantwell v. State of Connecti¬ 
cut 60 S.Ct 900, 310 US. 296, 84 
L.Ed. 1213, 128 A.L.R. 1352. 

D.C.—^Busey v. District of Columbia, 
138 F.2d 592, 78 US.App.D.C. 189. 
Wis.—Lawson v. Housing Authority 
of City of Milwaukee, 70 N.W.2d 
605, 270 tVis. 166. 

70. U.S.^Keegan v. State of New 
Jersey, D.C.N.J., 42 F.Supp. 922. 

Ill.—Josma V. Western Steel Car, etc., 
Co., 94 N.B. 945, 249 Ill. 608. 

Mass.—Clarke v. Board of Collegiate 
Authority, 98 N.E.2d 273, 327 Mass. 
279. 

N.T.—People v. King, 18 N.E. 245, 
110 N.Y. 418, 6 Am.S.R. 389, 1 L. 

R. A. 293. 

12 C.J. p 1199 note 22. 

71. N.Y.—^Vanderbilt v. Hegeman, 
284 N.Y.S. 586, 157 Misc. 908. 

72. N.Y.—Bertholf v. O'Reilly, 74 N. 
Y. 509, 30 Am.R. 323. 

73. N.Y.—People v. McClean* 8 N. 
Y.S.2d 314, 167 Misc. 40. 

74. US.—Bolling v. Sharpe, App.D, 
C., 74 S.Ct 693, 347 US. 497, 98 
L.Ed. 884—Grosjean v. Americsin 
Press Co., La., 56 S.Ct 444, 297 U 

S. 233, 80 L.Ed. 660—Meyer v. 

State of Nebraska, 43 S.Ct 625, 262 
US. 390, 67 L.Ed. 1042, 29 A.L.R. 
1446. 

Gobitls V. Miners ville School 
Dist, D.aPa., 24 F.Supp. 271, af¬ 


firmed, C.C.A., 108 F.2d 683, re¬ 
versed on other grounds 60 S.Ct 
1010, 310 US. 686, 84 L.Ed. 1375, 
127 A.L.R. 1493. 

Colo.—Zavilla v. Masse, 147 P.2d 823, 
112 Colo. 183. 

D.C.—Poliak V. Public Utilities Com¬ 
mission of District of Columbia, 
191 F.2d 450, 89 US.App.D.C. 94, 
reversed on other grounds Public 
Utilities Commission of Dist of 
Col. V. Poliak, 72 S.Ct. 813, 343 U.S. 
461, 96 L.Ed. 1068. 

Fla.—Riley v. Sweat, 149 So. 48, 110 
Fla. 362. 

Idaho.—^Hyatt v. Blackwell Lumber 
Co., 173 P. 1083, 31 Idaho 452, 1 A. 
L.R. 1663. 

Ill.—Father Basil's Lodge v. City of 
Chicago, 65 N.B.2d 805, 393 Ill. 
246. 

La.—State v. Chisesi, 176 So. 453, 187 
La. 675. 

Mass.—Commonwealth v. Finnigan, 
96 N.E,2d 715, 326 Mass. 378. 

Miss.—Sinquefield v. Valentine, 132 
So. 81, 159 Miss. 144, 76 A.L.R. 238. 
N.Y.—Rosenblum v. Rosenblum, 42 
N.Y.S.2d 626, 181 Misc. 78—People 
V. Wood, 272 N.Y.S. 268, 161 Misc. 
66 . 

N.C.—State v. Ballance, 61 S.E.2d 731, 
229 N.C. 764, 7 A.L.R.2d 407. 

Utah.—McGrew v. Industrial Com¬ 
mission, 85 P.2d 608, 96 Utah 203. 
12 C.J. p 1199 note 24. 

Civil liberty 

It is not natural but civil liberty 
of which a person may not be de¬ 
prived without due process of law. 
There are restrictions imposed on 
personal liberty which spring from 
the helpless or dependent condition 
of Individuals in the various rela¬ 
tions of life, among them being those 
of parent and child, guardian and 
ward, teacher and scholar. 

Ill.—In re Ferrier, 103 IlL 367, 373. 
43 Am.R. 10. 


Enjosrmeat of faculties in all law¬ 
ful wayu is included. 

NT.Y.—People V. McClean, 3 N.Y.S.2d 
314, 167 Misc. 40. 

Right of free speech is impliedly 
guaranteed by the constitutional pro¬ 
vision as to due process of law. 
Mo.—State v. Julow, 31 S.W. 781, 129 
Mo. 163, 60 Am.S.R. 443, 29 L.R.A 
257. 

Education 

(1) A statute prohibiting, or plac¬ 
ing onerous conditions on, the teach¬ 
ing of foreign languages in schools 
is a deprivation, without due process 
of law, of the right and liberty of 
teachers to teach foreign languages, 
of parents to control the education 
of their children, and of children, 
with the consent of their parents or 
guardians, to acquire knowledge of 
foreign languages. 

U.S.—Meyer v. State of Nebraska, 43 
S.Ct. 626, 262 U.S. 390, 67 L.Ed. 
1042, 29 A.L.R, 1446. 

Farrington v. T. Tokushige, C.C. 
A.Hawaii, 11 F.2d 710, affirmed 47 
S.Ct. 406, 273 US. 284, 71 L.Ed. 
646. 

Mo Hock Ke Lok Po v. Stain- 
back, D.C.Hawaii, 74 F.Supp. 852, 
reversed on other grounds 69 S.Ct 
606, 336 US. 368, 93 L.Ed. 741. 
Neb.—Busboom v. State, 194 N.W. 
734, 110 Neb. 629. 

(2) Likewise, a board of education 
may not peremptorily require attend¬ 
ance at the reading of the King 
James version of the Bible in the 
public schools, the parents having a 
right, as part of the liberty guaran¬ 
teed by the Fourteenth Amendment, 
to refuse to have their children 
taught what they consider harmful, 
with the exception of the essentials 
of good citizenship which must be 
taught. 

Colo.—People v. Stanley, 255 P. 610, 
81 Colo. 276. 
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extent and limits of the liberty protected and the 
validity of particular restraints thereon are, as to 
some of the matters mentioned in the foregoing 
statement, discussed more in detail in subsequent 
sections of this treatise. This is true of contracts, 
see infra § 575, engaging in a profession or oc¬ 
cupation, see infra § 669, place of business, see in¬ 
fra § 670, and place of residence, see infra § 700. 


While the life and liberty that is protected by con¬ 
stitutional provision is subject to such reasonable 
restraints on individual action as may be imposed 
under the powers delegated to congress and under 
the police power reserved by the states, for the se¬ 
curity and promotion of the common good or gen¬ 
eral welfare,'^^ it cannot be restricted except 


(3) Also, a statute which requires 
all normal children between certain 
ag’es to attend the public schools is 
unconstitutional as unreasonably in¬ 
terfering* with the liberty of parents 
and guardians to direct the upbring¬ 
ing and education of children under 
their control. 

U.S.—^Pierce v. Society of the Sisters 
of the Holy Names of Jesus and 
Mary, Or., 45 S.Ct 671, 269 U.S. 
610, 69 L.EcL 1070, 39 A.L.R. 468. 

(4) However, the state may prop¬ 
erly require attendance by children 
of school age at some school, either 
a public school or an approved pri¬ 
vate schooL 

N.H.—State v. Hoyt, 146 A. 170, 84 
N.H. 38. 

(6) Furthermore, the state may 
properly require children between 
certain ages to attend the public 
schools or receive equivalent instruc¬ 
tion elsewhere. 

N.J.—Stephens v. Bongart, 189 A. 131, 
16 N.J.Misc. 80. 

S.D.—State v. Williams, 228 N.W. 
470, 56 S.D. 370. 

(6) Requiring children to salute 
flag in daily exercises as a condi¬ 
tion of right to remain in public 
school does not violate due process. 
U.S.—Gobitis V. Minersville School 

Dist., Pa., 60 S.Ct 1010, 310 U.S. 
586, 84 KEd. 1375, 127 A.L..R. 1493. 
Fla.—State ex rel. Bleich v. Board 
of Public Instruction for Hillsbor¬ 
ough County, 190 So. 815, 139 Fla, 
43. 

(7) Requiring smallpox vaccina¬ 
tion of school children as a condition 
to attendance in state schools, does 
not deprive school children of liberty 
guaranteed by United States Consti¬ 
tution. 

Ark.—Seubold v. Fort Smith Special 
School Dish, 237 S.W,2d 884, 218 
Ark. 560. 

(8) The due process of law clause 
of the constitution can have no ap¬ 
plication where the governing board 
of a school Is rightfully exercising 
its apparent authority to discipline 
students, and when acting rightfully, 
the governing board does not pro¬ 
ceed to enforce any rule of conduct 
arbitrarily and summarily. 

Tenn.—State ex rel. Sherman v. Hy¬ 
man, 171 S.W.2d 822, 180 Tenn. 99, 
certiorari denied State of Tennes¬ 
see ex rel. Sherman v. Hyman, 63 


S.Ct. 1158, 319 U.S. 748, 87 L.Ed. 
1703. 

TTse and disposition of property 
A law which should make it a 
crime for men either to live in, rent, 
or sell their houses, would amount to 
a deprivation of personal liberty 
without due process of law. 

N.T.—In re Jacobs, 98 N.T. 98, 50 
Am.R. 636, 2 N.T.Cr. 539—^Wyne- 
hamer v. People, 13 N.Y. 378, 2 
Park.Cr. 421. 

Xiimiting prescriptioiis of alcohol as 
medicine 

The provision of the National Pro¬ 
hibition Act and its supplement, lim¬ 
iting the right to prescribe alcohol 
as a remedial agent to prescriptions 
of one-half pint for use within any 
period of ten days was invalid, as 
depriving physicians and patients of 
their liberty without due process of 
law. 

U.S.—^U. S. V. Freund, D.C.Mont., 290 
F. 411, 

Other rights protected 

(1) Freedom of the press, freedom 
of speech and assembly, the right 
to counsel in criminal prosecutions, 

! and the right to be free from cruel 
and unusual punishment. 

U.S.—Johnson v. Dye, C.A.Pa., 175 F. 
2d 250, reversed on other grounds 
70 S.Ct. 146, 338 U.S. 864. 94 L.Ed. 
530, rehearing denied 70 S.Ct. 238, 
338 U.S, 896, 94 L.Ed. 551. 

(2) Parental custodial rights. 

Tex.—Pettit v. Engelking, Civ.App., 

260 S.W.2d 613, refused no revers¬ 
ible error. 

(3) The right of locomotion or 
movement. 

U.S.—^Walker v. Chief Quarantine Of¬ 
ficer, D.C.Canal Zone, 69 F.Supp. 
980—Committee for Industrial Or¬ 
ganization V, Hague, D.C.N.J., 25 
F.Supp. 127, modified on other 
grounds, C.C.A, 101 F.2d 774, mod¬ 
ified on other grounds 59 S.Ct. 954, 
307 U.S. 496, 83 L.Ed. 1423. 

D.C.—Bauer v. Acheson, D.C., 106 F. 
Supp. 445. 

(4) Freedom to make use of a mo¬ 
tor vehicle, as a means of getting 
about from place to place, whether in 
pursuit of business or pleasure. 
U.S.—Wall V. King. C.A.Mass., 206 

F.2d 878, certiorari denied 74 S.Ct. 
275, 346 U.S. 915, 98 L.Ed. 411. 

(6) Use of streets and public plac¬ 
es. 

U.S.—Hague v. Committee for Indus¬ 


trial Organization, N.J., 59 S.Ct. 
954, 307 U.S. 496, 83 L.Ed. 1423. 

Hague V. Committee for Indus¬ 
trial Organization, C.C.A.N.J., 101 
F.2d 774, modified on other grounds 
59 S.Ct. 954, 307 U.S. 496, 83 L.Ed. 
1423. 

(6) The right of a naturalized citi¬ 
zen of the United States to reside in 
particular state and to move freely 
within it. 

U.S.—Davidowitz r. Hines, D.C.Pa., 
30 F.Supp. 470, affirmed 61 S.Ct. 
399, 312 U.S. 52, 85 L.Ed, 581. 

(7) The right of an individual to 
pass with freedom of movement and 
without molestation between the 
states of the Union. 

U.S.—^Hague v. Committee for Indus¬ 
trial Organization, C.C.A.N.J., 101 
F.2d 774, modified on other grounds 

59 S.Ct. 954, 307 U.S. 496, 83 L.Ed. 
1423. 

Hardyman v. Collins, D.C.Cal., 80 
F.Supp. 501, afiarmed, C.A., 183 P.2d 
308. 

(8) The privilege of every citizen 
to use his property according to his 
own will. 

Ill.—^Father Basil's Lodge v. City of 
Chicago, 65 N.E.2d 805, 393 Ill. 
246. 

Statute held not unooiistitutional 
S.D.—Custer County v, Reichelt, 293 
N.W. 862, 67 S.D. 471. 

75. U.S.—Gamer v. Board of Pub¬ 
lic Works of City of Los Angeles, 
Cal., 71 S.Ct. 909, 341 U.S. 716, 95 
L.Ed. 1317, 35 A.L.R.2d 335, rehear¬ 
ing denied 72 S.Ct 21, 342 U.S. 843, 
96 D.Ed. 637—U. S. v. Rock Royal 
Co-op., N.T., 59 S.Ct 993, 307 U.S. 
533, 83 L.Ed. 1446, rehearing denied 

60 S.Ct 66, 308 U.S. 631, 84 L.Ed. 
626, Dairymen’s League Coopera¬ 
tive Ass’n V. Rock Royal, 60 S.Ct. 
66, 308 U.S. 631, 84 L.Ed. 626, and 
Metropolitan Cooperative Milk Pro¬ 
ducers Bargaining Agency v. Rock 
Royal Co-op., 60 S.Ct. 69, '308 U.S. 
631, 84 L.Ed. 526—West Coast Ho¬ 
tel Co. V. Parrish, 57 S.Ct. 578, 300 
U.S. 379, 81 L.Ed. 703, 108 A.L.R. 
1330. 

Publix Cleaners v. Florida Dry 
Cleaning and Laundry Board, D.C, 
Fla., 32 F.Supp. 31. 

Ala.—Messer v. Southern Airways 
Sales Co., 17 So.2d 679, 245 Ala. 462. 
Arlz.—^Edwards v. State Bd. of Bar- 


605 



§ 574 CONSTITUTIONAL LAW 

for a proper governmental objective.'^S.S jt may 
not be interfered with, under the guise of pro¬ 
tecting the public interest, by legislative action 
which is arbitrary or without reasonable relation 
to some object or purpose within the competency 
of the state to effect^® A statutory requirement 
is not invalid merely because of results which may 
flow from the unpopularity of the cause affected by 
it, such as jeopardy of livelihood and liberty.'^ 

War power. Direct interference with liberty and 
abridgment of constitutional guaranties of freedom 
can be justified under the war power only where 
the danger to the government is real, impending. 


16A C.J.S. 

and imminent,'^®-^® since an individual cannot be 
deprived of his right of freedom of person even 
in war time, except through machinery which guar¬ 
antees the fundamentals of due process of law.76*i5 

Right of privacy is guaranteed by state and fed¬ 
eral constitutional provisions declaring that no per¬ 
son shall be deprived of liberty exjcept by due proc¬ 
ess of law.'^®-20 The liberty of the individual pro¬ 
tected by the Fifth Amendment does not secure 
to each passenger on a public vehicle regulated by 
the federal government a right of privacy sub¬ 
stantially equal to the privacy to which he is en¬ 
titled in his own home.'^®-25 However complete 


ber Examiners, 231 P.2d 450, 72 
Ariz. 108. 

Cal.—People v, Toung, 85 P.2d 231, 
33 Cal.App.2d Supp. 747, reversed 
on other grounds Toung v. People 
of ^tate of California,'60 S.Ct. 146, 
308 U.S. 147, 84 L.Ed. 155. 

Conn.—State v. Nelson, 11 A. 2d 856, 
126 Conn. 412. 

D.C.—Communist Party of XT. S. v. 
Subversive Activities Control Bd., 
C.A., 223 F.2d 531. 

Bauer v. Acheson, D.C., 106 F. 
Supp. 445. 

Fla.—^Varholy v. Sweat, 15 So. 2d 267, 
153 Fla. 671—Maclay v. Maclay, 2 
So.2d 361, 147 Fla. 77—Riley v. 
Sweat, 149 So. 48, 110 Fla. 362. 

Ill.—-Father Basil’s Lodge v. City of 
Chicago, 65 N.E.2d 806, 393 Ill. 246. 

Ky.—Smith v. Southern Bell Tele¬ 
phone & Telegraph Co., 104 S.W.2d 
961, 268 Ky. 421. 

Mass.—Commonwealth v. Richard¬ 
son, 48 N.E.2d 678, 313 Mass. 632, 
146 A.L.R. 648—In re Opinion of 
Justices, 166 N.E. 401, 267 Mass. 
607, 63 A.L.R. 838. 

Mont.—Great Northern Utilities Co. 
V. Public Service Commission, 293 
P. 294, 88 Mont, 180. 

Neb.—Nelsen v. Tilley, 289 N.W. 388, 
137 Neb. 327, 126 A.L.R. 729, 

N.T.—Lederman v. Board of Ed. of 
City of New York, 96 N.Y.S.2d 466, 
276 App.Div. 527, affirmed 95 N.E. 
2d 806, 301 N.T. 476, appeal dis¬ 
missed Thompson v, Wallin, 72 S. 
Ct. 92, 342 U.S. 801, 96 L.Ed. 607, 
affirmed Adler v. Board of Ed. of 
City of New York, 7.2 S.Ct. 380, 342 
U.S. 485, 96 L.Ed. 617, 27 A.L.R. 
2d 472, and L’Hommedieu v. Board 
of Regents of University of State 
of N. T., 72 S.Ct. 624, 342 U.S. 951, 
96 L.Ed. 707. 

N.C.—State v. Ballance, 61 S.E.2d 
731, 229 N.C. 764, 7 A.L.R.2d 407. 

Ohio.—In re Todhunter’s Adoption, 
App., 36 N.E.2d 992. 

Okl.—^Ex parte Davis, 91 P.2d 799, 
66 Okl.Cr. 271. 

Pa.—'Commonwealth v. Goodman, 16 
Papist & Co. 263. 

Te±.—Sherman v. State Board of 


Dental Examiners, Civ.App., 116 S. 
W.2d 843. 

Utah.—McGrew v. Industrial Com¬ 
mission, 85 R2d 608, 96 Utah 203. 
Va.—Naim v. Naim, 87 S.E.2d 749. 

12 C, J. p 1200 note 25. 

Begnlation which is reasonable in 
relation to its subject and is adopted 
in the interests of the community is 
due process. 

U.S.—^West Coast Hotel Co. v. Par¬ 
rish, Wash., 57 S.Ct. 678, 300 U.S. 
379, 81 L.Ed. 703, 108 A.L.R. 1330. 
Secret societies 

(1) The legislature may regulate 
secret societies without depriving 
members thereof of their liberty 
without due process of law. 

N.Y.—People ex rel. Bryant v. Zim¬ 
merman, 150 N.E. 497, 241 N.Y. 
406, 43 A.L.R. 909, affirmed People 
of New York ex rel. Bryant v. 
Zimmerman, 49 S.Ct. 61, 278 U.S. 
63, 73 L.Ed. 184, 67 A.L.R. 785. 

(2) An act authorizing parish 
school boards to abolish high school 
fraternities and sororities, as applied 
to high school students who are 
members of national Greek-Letter 
fraternities whose chapters had been 
in existence at the school for many 
years, is not unconstitutional as de¬ 
nying such students due process of 
law. 

U.S.—^Hughes V. Caddo Parish School 
Bd., D.C.La., 57 F.Supp. 608, af¬ 
firmed 65 S.Ct. 562, 323 U.S. 686, 89 
L.Ed, 554. 

Sezoal sterilizatloii lawB, providing 
for sterilization of feeble-minded 
persons in state institutions, are 
held not to deprive persons of life 
without due process of law. 

Okl.—In re Main, 19 P.2d 163, 162 
Okl. 65. 

75.5 U.S.—Bolling v. Sharpe, App.D. 
a, 74 S.Ct. 693, 347 U.S. 497, 98 L. 
Ed. 884. 

76. U.S.—Meyer v. State of Ne¬ 
braska, 43 S.'Ct. 625, 262 U.S. 390, 
67 L.Ed. 1042, 29 A.L.R. 1446. 

U. S. V. Sutter, D.C.Cal., 127 F. 
Supp. 109—^U. S. ex rel. Foley v. 
Ragen, D.C.I11., 62 F.Supp. 265, 
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reversed on other grounds, C.C.A., 
143 F2d 774—Publix Cleaners v. 
Florida Dry Cleaning and Laundry- 
Board, D.C.Fla., 32 F.Supp. 31. 
Cal.—Justesen’s Pood Stores v. City 
of Tulare, 84 P.2d 140, 12 0al.2d 
324. 

Fla.—^Ex parte Messer, 99 So. 330, 87 
Fla. 92. 

Minn.—Ryan v. Holm, 62 N.W.2d 406, 
236 Minn. 189. 

Neb.—Nelsen v. Tilley, 289 N.W. 388, 
137 Neb. 327, 126 A.L.R. 729. 

N.J.—Seawell v. MacWithey, 63 A 
2d 542, 2 N.J.Super. 265, affirmed 
in part, reversed in part 67 A.2d 
309, 2 N.J. 563. 

Tex.—Phillips v. State, 125 S.W.2d 
685, 136 Tex.Cr. 430. 

Negative order may be the final 
step in a misuse of government pow¬ 
er with respect to violation of con¬ 
stitutional guarantees of liberty di¬ 
rected against government action. 
D.C.—Poliak V. Public Utilities Com¬ 
mission of District of Columbia, 
191 F.2d ^60, 89 U.S.APP.D.C. 94, 
reversed on other grounds Public 
Utilities Commission of List, of 
Col. V. Poliak, 72 S.Ct 813, 343 
U.S, 461, 96 L.Ed. 1068. 

76.5 D.C.—Communist Party of U. 
S. V. Subversive Activities Control 
Bd., C.A., 223 P.2d 531. 

Statute held valid which requires 
communist action organizations to 
register with the attorney general 
and to list its members, regardless 
of the consequences of unpopularity 
which follow. 

D.C.—Communist Party of U. S. v. 
Subversive Activities Control Bd., 
supra. 

76.10 U.S.—Schueller v. Drum, D. 

C.Pa., 61 F.Supp. 383. 

76.15 U.S.—Ex parte Stewart, D.C. 
Cal., 47 F.Supp. 410. 

76.20 Ga.—rMcDaniel r. Atlanta Co¬ 
ca-Cola Bottling Co., 2 S.E.2d 810, 
60 Ga.App. 92. 

76.25 U.S.—^Public Utilities Com¬ 
mission of District of Columbia v. 
Poliak, App.D.C., 72 S.Ct. 813, 343 
U.S. 461, 96 L.Ed. 1068. 
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his right of privacy may be at home, it is sub¬ 
stantially limited by the rights of others when 
its possessor travels on a public thoroughfare or 
rides in a public conveyance,^^-^^ since the liberty 
of each individual in a public vehicle or public place 
is subject to reasonable limitations with respect 
to the rights of othersJ^.SS Xhe security of one^s 
privacy against arbitrary intrusion by the police 
is basic to a free society, and is, therefore, im¬ 
plicitly in the concept of ordered liberty, and as such 
enforceable against the states through the due proc¬ 
ess clause,'^and were a state affirmatively to 
sanction such police incursion into privacy, it would 
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run counter to thfe guaranty of the Fourteenth 
Amendment.^®- 

§ 575. Liberty to Contract 

Freedom to contract is both a liberty and a property 
right which is protected against arbitrary or unreason¬ 
able restraint, but this freedom is not absolute. 

The right to make legal contracts of all kinds, 
without fraud or deception, is not only a part of the 
civil liberty possessed by every individual who is 
sui juris,77 but is both a liberty and a property 
rightwithin the protection of the guaranties 
against the taking of liberty or property without 
due process of law.*^^ The liberty of contract which 


76.30 tr.S. —^Public utilities Commis¬ 
sion of District of Columbia v. 
Poliak, supra. 

76.35 U.S.—Public Utilities Commis¬ 
sion of District of Columbia v. 
Poliak, supra. 

76.40 U.S.—Stefanelli v. Minard, N, 
J., 72 S.'Ct. 118. 342 US. 117, 96 
L.Ed. 138—Wolf V. People of the 
State of Colo., 69 S.Ct. 1359, 338 
U.S. 25, 93 L.Ed. 1782. 
Pingferprinting* and pbotogrraphing by 
police 

It is a violation of the due process 
clause of the federal Constitution 
which provides that no person shall 
“be deprived of life, liberty, or prop¬ 
erty, without due process of law,’* 
for a police officer to compel a per¬ 
son who is not under arrest on a 
criminal charge to submit to the tak¬ 
ing of his fingerprints and photo¬ 
graph. 

Hawaii.—^De Mello v. Gabrielson, 34 
HawaU 459. 

76.45 U.S.—Stefanelli v. Minard, N. 
J., 72 S.Ct. 118, 342 U.S. 117, 96 
L.Ed. 138. 

Bemoval from city or detention un¬ 
der guise of arrest 
Where members of police force, 
with consent and approbation of of¬ 
ficers charged with conduct of city 
government, removed individuals 
from picket lines, deported them 
from territorial limits of city or de¬ 
tained them in police custody under 
guise of arrest and released them 
without charges and without trial, 
due process of law guaranteed by 
Fourteenth Amendment was denied. 
U.S.—^Hague v. Committee for Indus¬ 
trial Organization, C.C.A.N.J., 101 
P.2d 774, modified on other grounds 
59 S.Ct. 954, 307 .US. 496, 8$ L. 
Ed. 1423. 

I 

77. US.—Bay side Fish Flour Co. v. 
Gentry, Cal., 66 S.Ct. 613, 297 U 
S. 422, 80 L.Bd. 772. 

U. S. V. Seven Oaks Dairy Co., 
D.CMass., 10 F.Supp. 995. 

Fla.—State ex rel. Fulton v. Ives, 
167 So. 394, 123 Fla. 401. 


Preedom to contract without jtidi- 
cial interference is a fundamental 
liberty. 

Mont.—Gibbons v. Huntsinger, Mont, 
74 P.2d 443. 

Contracts relating to 

(1) One's affairs. 

U.S.—^Adkins v. Children’s Hospital 
of the District of Columbia, D.C., 
43 S.Ct 394, 261 U.S. 525, 67 L.Ed. 
785, 24 A.L.R. 1238. 

Osage County Motor Co. v. U. S., 
C.C.A.OkL, 33 F.2d 21, certiorari 
denied 50 S.Ct 31, 280 US. 577, 
74 L.Ed. 628. 

(2) Business of individual. 

Mont—Great Northern Utilities Co. 

V. Public Service Commission, 293 
P. 294, 88 Mont 180. 

(3) Property. 

U.S.—^In re Miner, D.C.I11., 9 F.Supp. 

1 . 

78. U.S.—Prudential Ins. Co. of 
America v. Cheek, Mo., 42 S.Ct 
■ 616, 259 US. 530, 66 L.Ed. 1044, 27 

A.L.R. 27. 

Pyeatte v. Board of Regents of 
University of Okl., 102 F.Supp. 407, 
affirmed '72 S.Ct 667, 342 US. 

936, 96 L.Ed. 696. 

Fla.—State ex rel. Fulton v. Ives, 167 
So. 394, 123 Fla. 401. 

Ill.—^Metropolitan Trust Co. v. Jones, 
51 N.E.2d 256, 384 IlL 248, 149 
A.L.R. 1416. 

Mont.—Great Northern Utilities Co. 
V. Public Service Commission, 293 
P. 294, 88 Mont 180. 

N.J.— Corpus Juris quoted in Sneath 
V. Lehsten, 185 A. 55, 58, 120 N.J. 
Eg. 327. 

N.C.—State -v. Whitaker, 45 S.E.2d 
860, affirmed Whitaker v. State of 
N. C., 69 S.Ct 251, 260, 335 US. 
625, 93 L.Ed’ 212, 6 A.L.R.2d 473— 
Morris v. Holshouser, 17 S.E.2d 
115, 220 N.C. 293, 137 A.KR. 733. 
Tenn.—State ex rel. Hamby v. Cum¬ 
mings, 63 S,W.2d 615, 166 Tenn. 
460. 

Tex.— Corpus Juris quoted in Hall 
V. Hix, Civ.App., 297 S.W. 491, 495. 
Wyo.—^Pirie v. Kamps, 229 P.2d 927, 
68 Wyo. 83, 26 A.L.R.2d 647. 

12 C.J. p 1200 note 27. 
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' 79. US.—^Bayside Pish Flour Co. v. 
Gentry, Cal., 56 S.Ct 513, 297 US. 
422, 80 L.Ed. 772—Highland v. 

Russell Car & Snowplow Co., Pa., 
49 S.Ct 314, 279 US. 253, 73 L. 
Ed, 688—^Adkins v. Children's Hos¬ 
pital of the District of Columbia, 
D.C., 43 S.Ct 394, 261 US. 525, 
67 L.Ed. 785, 24 A.L.R. 1238—Pru¬ 
dential Ins. Co. of America v. 
Cheek, Mo., 42 S.Ct 616, 259 U.S. 
530, 66 L.Ed. 1044, 27 A.L.R. 27. 

Hanley v. Moody, D.C.Tex., 39 P. 
2d 198—^Fox Film Corporation v. 
Trumbull, D.C.Conn., 7 P.2d 716. 

Pyeatte v. Board of Regents of 
University of Okl., D.C.Okl., 102 
F.Supp. 407, affirmed 72 S.Ct 667, 
342 U.S. 936, 96 L.Ed. 696—Michael 
V. St Paul Mercury Indem. Co., 
D.CArk., 92 F.Supp. 140—U S. v. 
Seven Oaks Dairy Co., D.C.Mass., 
10 F.Supp. 995. 

Cal.—^Lelande v. Lowery, 157 P.2d 
639, 26 Cal.2d 224. 

People V. Holder, 199 P. 832, 
53 Cal.App. 45. 

Credit Bureau of San Diego v. 
Johnson, 142 P.2d 963, 61 Cal.App. 
2d Supp. 834. 

D.C.—John MeShain, Inc. v. District 
of Columbia, 205 F.2d 882, 92 US. 
App.D.C. 358, certiorari denied 74 
S.Ct 227, 346 US. 900, 98 L.Ed. 
400. 

Fla.—State ex rel. Pulton v. Ives, 167 
So. 394, 123 Fla. 401. 

Ga.—^De Berry v. City of La Grange, 
8 S.E.2d 146, 62 Ga.App. 74. 

Ill.—Metropolitan Trust Co. v. Jones, 
51 N.E.2d 256, 384 Ill. 248, 149 
A-L.R. 1416. 

Ind.—^Walgreen Co. v. Gross Income 
Tax' Division, 75 N.E.2d 784, 225 
Ind. 418, 1 A.L.R.2d 1014. 

La.—^Louisiana Farm Bureau Cotton 
Growers' Co-op. Ass’n v. Clark, 107 
So. 115, 160 La. 294. 

Mich.—Corpus Juris cited in In re 
Meredith’s Estate, 266 N.W. 351, 
354, 276 Mich. 278. 

Minn.—^Williams v. Evans, 165 N.W. 
495, 139 Minn. 32, L.R.A.1918P 542, 
rehearing denied 166 N.W. 504, 139 
Minn. 32, L.R,A.1918P 542. 
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is guaranteed by due process of law clauses in con¬ 
stitutional provisions is freedom from arbitrary or 
unreasonable restraint; and neither the state nor 
federal governments may impose such restraint.®® 


While freedom of contract is not an absolute, but 
a qualified, right, and is, therefore, subject to rea¬ 
sonable restraint in the interest of the public wel- 
fare,®l such as the restraint involved or imposed 


Miss.—Sinquefleld v. Valentine, 13.*’ 
So. 81, 159 Miss. 144, 76 A.L.R. 23: 
—Jones V. Mississippi Farms 'Co. 
76 So. 880, 116 Miss. 295. 

Mo.—Gideon-Anderson Lumber Co. v 
Hayes, 156 S.W.2d 898, 348 Mo 
1085. 

Mont.—Gibbons v. Hunt singer, 74 P. 
2d 443—Great Northern Utilities 
Co. V. Public Service Commission, 
293 P. 294, 88 Mont. 180. 

N.J.— Corpus Juris quoted in Sneath 
V. Lehsten, 185 A. 55, 68, 120 N. 
J.Eq. 327. 

N.Y.—Romano v. Magliulo, 278 N.Y. 

S. 986, 154 Misc. 814. 

N.C.—Morris v. Holshouser, 17 S.E. 
2d 115, 220 N.C. 293, 137 A.L.R. 
733. 

Or.— Corpus Juris quoted in George 
V. City of Portland, 235 P. 681, 
683, 114 Or. 418. 

Pa.—Rohrer v. Milk Control Board, 
184 A. 133, 121 Pa.Super. 281, 

adopted 186 A. 336, 322 Pa. 257. 
Tex.— Corpus Juris quoted in Hall 
V. Hix, Civ.App., 297 S.W. 491, 
495. 

Vt.—State V. International Paper Co., 
120 A. 900, 96 Vt 506, 32 A.L.R. 
632. 

Wyo.—^Weaver v. Public Service 
Commission of Wyoming, 278 P. 
542, 40 Wyo. 462. 

12 'C.J. p 1200 note 28. 

Government employ is not a con¬ 
tract within protection of the due 
process clause of the Fifth Amend¬ 
ment 

D.C.—Bailey v. Richardson, 182 F,2d 
46, 86 U.S.App.D.C. 248, affirmed 71 
S.Ct 669, 341 U.S. 918, 95 L.Ed. 
1352. 

80. U.S.—Breard v. City of Alexan¬ 
dria, La., 71 S.Ct 920, 341 U.S. 
622, 95 L.Ed. 1233, 35 A.L.R.2d 

335, rehearing denied 72 S.Ct 21, 
342 U.S. 843, 96 L.Ed. 637—Hard¬ 
ware Dealers’ Mut Fire Ins. Co. of 
Wisconsin v. Glidden Co., Minn., 52 
S.Ct 69, 284 U.S. 151, 76 L.Ed. 214. 

Liberty Warehouse Co. v. Burley 
Tobacco Growers’ Co-op. Marketing 
Ass’n, Ky., 48 S.Ct 291, 276 U.S. 
71, 72 L.Ed. 473-—Chas. Wolif 

Packing Co. v. Court of Industrial 
Relations of Kansas, 45 S.Ct. 441, 
267 U.S. 552, 69 L.Ed. '785—Chas. 
Wolff Packing Co. v. Court of In¬ 
dustrial Relations of State of Kan¬ 
sas, 43 S.Ct 630, 262 U.S. 622, 67 
L.Ed. 1103, 27 A.L.R, 1280. 

Carleton Screw Products Co. v. 
Fleming, C.C.A.Minn., 126 P.2d 
537, certiorari denied 63 S.Ct 64, 
317 U.S. 634, 87 L.Ed. 511. 

Springfield Fire & Marine Ins. 
Co. V. Holmes, D.C.Mont, 32 F. 
Supi>, 964, reversed o-n other 


grounds Holmes v. Springfield Fire 
& Marine Ins. Co., 61 S.Ct 19, 311 

U. S. 606, 86 L.Ed. 384, rehearing 
denied 61 S.Ct 129, 311 U.S. 726, 85 
L.Ed. 473. 

Gal.—Max Factor & Co. v. Kunsman, 
55 P.2d 177, 5 Cal.2d 446, affirmed 
Kunsman v. Max Factor & Co., 57 
S.Ct 147, 299 U.S. 198, 81 L.Ed. 
122 . 

D.C.—Newman v. Moyers, 47 App.D. 

C. 102, Ann.Cas.l918E 528. 

Pla.—State ex rel. Fulton v. Ives, 
167 So. 394, 123 Pla. 401. 

Ind.—^Walgreen Co. v. Gross Income 
Tax Division, 75 N.B.2d 784, 225 
Ind. 418, 1 A.L.R.2d 1014. 

Miss.—Moore v. Grillis, 39 So.2d 505, 
205 Miss. 865, 10 A.L.R.2d 1425— 
Saucier v. Life & Cas. Ins. Co. of 
Tenn., 198 So. 625, 189 Miss. 693. 
Mo.—Gideon-Anderson Lumber Co. 

V. Hayes, 166 S.W.2d 898, 348 Mo. 
1085. 

N.J.—^Duif V. Trenton Beverage Co., 
73 A.2d 678, 4 N.J. 595. 

Corpus Juris quoted In Sneath 
V. Lehsten, 185 A. 65, 68, 120 N.J. 
Eq. 327. 

R.I.—Prata Undertaking Co. v. State 
Board of Embalming & Funeral 
Directing, 182 A. 808, 56 R.I. 454, 
104 A.L.R. 389. 

Tex.—Ex parte Smythe, 28 S.W.2d 
161, 116 Tex.Cr. 146. 

Wyo.—Corpus Juris cited in Public 
Service Commission of Wyoming 
V. Grimshaw, 63 P.2d 1, 7, 49 

Wyo. 158—Weaver v. Public Serv¬ 
ice Commission of Wyoming, 278 P. 
642, 40 Wyo. 462. 

12 C.J. p 1200 note 29. 

81. U.S.—^Breard v. City of Alexan¬ 
dria, La., 71 S.Ct 920, 341 U.S. 

622, 95 L.Ed. 1233, 35 A-L.R.2d 
335, rehearing denied 72 S.Ct. 21, 
342 U.S. 843, 96 L.Ed. 637—West 
Coast Hotel Co. v. Parrish, Wash., 
57 S.Ct 678, 300 U.S. 379, 81 L.Ed. 
703, 108 A.L.R. 1330—Nebbia v. 

People of State of New York, 64 

S.Ct 605, 291 U.S. 609, 78 L.Ed. 

940, 89 A.L.R. 1469—^Advance- 

Rumely Thresher Co. v. Jackson, 
N.D., 53 S.Ct 133, 287 U.S. 283, 

77 L.Ed. 306, 87 A.L.R. 286-^Hard- 
ware Dealers’ Mut Fire Ins. Co. of 
Wisconsin v. Glidden Co., Minn., 
62 S.Ct 69, 284 U.S. 161, 76 L.Ed. 
214—Highland v. Russell Car & 
Snowplow Co., Pa., 49 S.Ct. 314, 279 
U.S. 253, 73 L.Ed. 688—Adkins v. 
Children’s Hospital of the District 
of Columbia, D.C., 43 S.Ct 394, 261 
U.S. 626, 67 L.Ed. 786, 24 A.L.R. 
1238. 

Madison Park Corp. v, Bowles, 
Em.App., 140 P.2d 316—Carleton 
Screw Products Co. v. Fleming, C. 
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C.A.Minn., 126 F.2d 637, certiorari 
denied 63 S.Ct 54, 317 U.S. 634, 87 
L.Ed. 611—Bertsch v. McBride,* C. 
C.A.Mich., 58 P.2d 799—Osage 
County Motor Co. v. U. S., C.C.A. 
Okl., 32 P.2d 21, certiorari denied 
60 S.Ct 31, 280 U.S. 677, 74 L.Ed 
628. 

Pyeatte v. Board of Regents of 
University of Okl., D.C.Okl., 102 
F.Supp. 407, affirmed 72 S.Ct 567 
342 U.S. 936, 96 L.Ed. 696—Mi¬ 
chael v. St Paul Mercury Indem. 
Co., D.C.Ark., 92 F.Supp. 140— IT. 
S. V. Krechting, D.C.Ohio, 26 P. 
Supp. 266, appeal dismissed, C.C.A., 
J. H. Berling Dairy Products Co. 
V. U. S., 108 P.2d 1014, and Wilier 
V. U. S., 108 P'.2d 1023—Paramount 
Pictures v. Danger, D.C.N.D., 23 P. 
Supp. 890. 

Ark.—Public Loan Corp. of Fayette¬ 
ville V. Peterson, 271 S.W.2d 353. 
Cal.—Lelande v. Lowery, 157 P.2d 
639, 26 Cal. 2d 224—Max Factor 

& Co. V. Kunsman, 65 P.2d 177, 5 
Cal.2d 446, affirmed Kunsman v. 
Max Factor & Co., 67 S.Ct 147, 299 
U.S. 198, 81 L.Ed. 122. 

People V. City of Los Angeles, 
189 P.2d 489, 83 Cal.App.2d 627, 
certiorari denied City of Culver 
City V. People of State of Cal., 69 
S.Ct 80, 335 U.S. 852, 93 L.Ed. 
400, and City of Vernon v. People 
of State of Cal., 69 S.Ct 80, 336 

U. S. 852, 93 L.Ed. 400—Kirkpatrick 

V. Stelling, 98 P.2d 666, 36 Cal.App. 
2d 658, appeal dismissed 61 S.Ct 
29, 311 U.S. 607, 85 L.Ed. 384, re¬ 
hearing denied 61 S.Ct 130, 311 U. 
S. 726, 85 L.Ed. 473. 

Colo .—Zeigler v. People, 124 P.2d 593, 
109 Colo. 252. 

Del.—State v. Tabasso Homes, 28 A 
2d 248, 3 Terry 110. 

D.C.—^Newman v. Moyers, 47 App.D. 

C. 102, Ann.Cas.l918E 628. 

Fla—State ex rel. Fulton v. Ives, 
167 So. 394, 123 Fla. 401. 

Ga.—City of Newnan v. Atlanta 
Laundries, 162 S.E. 497, 174 Ga. 99, 
87 A.L.R. 607, appeal dismissed At¬ 
lanta Laundries v. City of Newnan, 
52 S.Ct 496, 286 U.S. 526, 76 LEd. 
1269. 

Ind.—^Walgreen Co. v. Gross Income 
Tax Division, 76 N.E.2d 784, 225 
Ind. 418, 1 A.L.R.2d 1014. 

Iowa.—Kemp v. Day & Zimmerman, 
33 N.W.2d 669, 239 Iowa 829. 
Md.—Daniel Loughran Co. v. Lord 
Baltimore Candy & Tobacco Co., 12 
A.2d 201, 178 Md. 38. 

Minn.—McElhone v. Geror, 292 N.W. 
414, 207 Minn. 580—Hoff v. First 
State Bank, 218 N.W. 238. 174 
Minn. 36. 
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by the regulation of commerce, and the 
currency, nevertheless, freedom is the gen¬ 
eral rule and restraint or abridgment is an exception 
which can be justified only by the existence of ex¬ 
ceptional circumstances. ^ statute which does 

not directly interfere with the right to contract 
does not deprive a person of the liberty of con¬ 


tract, in the constitutional sense, merely because it 
creates a condition of affairs which renders the 
making of a related contract, lawful in itself, inef¬ 
fective and hence indirectly operates as a deter- 

rent.S3 

Extraterritorial transactions. The due process 
clause of the Fourteenth Amendment denies to any 


Mont.—state v. Safeway Stores, 76 
P.2d 81. 

Neb.—^Hanson v. Union Pac, R. Co., 
71 N.W.Sd 526, 160 Neb. 669. 

N.J.—Savings Investment & Trust 
Co. V. Associated Bankers Title & 
Mortgage Guaranty Co., 192 A. 584, 
122 N.J.Eq. 95—State Board of 
Milk Control v. Newark Milk Co., 
179 A. 116, 118 N.J.Eq. 504. 

N.Y.—^Application of Colonial Trust 
Co., 67 N.T.S.2d 534, 189 Misc. 335 
—Billie Kmitwear v. New York 
Life Ins. Co., 22 N.Y.S.2d 324. 
174 Misc. 978, affirmed 27 N.Y.S.2d 
328, 262 App.Div. 714, appeal grant¬ 
ed 28 N.Y.S.2d 726, 262 App.Div. 
743, affirmed 43 N.B.2d 80, 288 N.Y. 
682. 

N.C.—State v. Whitaker, 45 S.E.2d 
860, 228 N.C. 352, affirmed Whita¬ 
ker V. State of N. O., 69 S.Ct. 251, 
260, 335 U.S. 625, 93 L.Ed. 212, 6 
A.L.Il,2d 473—^Morris v. Holshou- 
ser, 17 S.E.2d 115, 220 N.C. 293, 137 
A.L.R. 733. 

N.D.—Lindberg v. Benson, 70 N.W.2d 
42. 

Okl.—^Vandervort v. Keen, 85 P.2d 405, 
184 Okl. 121—Jarvis v. State Board 
of Barber Examiners, 83 P.2d 560, 
183 Okl. 627. 

Ex parte Herrin, 93 P.2d 21, 67 
Okl.Cr. 104. 

II.I.—^Prata Undertaking Co. v. State 
Board of Embalming & Funeral 
Directing, 182 A, 808, 65 KI. 454, 
104 A.L.R. 389. 

S.C.—Gasque, Inc., v. Nates, 2 S.B. 
2d 36, 191 S.C. 271. 

Tex.—Wylie v. Hays, 263 S.W. 563, 
114 Tex. 46, 

Va.—City of Roanoke v. Fisher, 70 S. 

E.2d 274, 193 Va. 651. 

12 C.J. p 1200 note 30. 

Congress may constitutionally de¬ 
ny the liberty of contract to the 
extent of forbidding or regulating 
every contract which is reasonably 
calculated to affect injuriously the 
public interests, and may deny the 
right to contract In violation of the 
established law. 

US.—Carleton Screw Products Co. v. 
Fleming, C.C.A.Minn., 126 P.2d 537, 
certiorari denied 63 S.Ct. 54, 317 
U.S. 634, 87 L.Ed. 511. 

Beasonahle exercise of aoknowladged 
state power 

Legislation otherwise within the 
scope of acknowledged state power, 
not unreasonably or arbitrarily exer¬ 
cised, cannot be condemned because 
16A C.J.S.—39 


it curtails the power of an individual 
to contract. 

U.S.—^Alaska Packers Ass'n v. Indus¬ 
trial Accident Commission of Cali¬ 
fornia, Cal., 55 S.Ct. 518, 294 U.S. 
632, 79 L.Ed. 1044—Hardware Deal¬ 
ers’ Mut. Fire Ins. Co. of Wiscon¬ 
sin V. Glidden Co., Minn., 52 S.Ct. 
69, 284 U.S. 151, 76 L.Ed. 214. 
Freservatioxi of commozi-law dis¬ 
ability by a statute forbidding a 
contract of suretyship by a wife for 
her husband does not violate the 
Fourteenth Amendment. 

Ala.—^Huntsville Bank & Trust Co. 
V. Thompson, 103 So. 477, 212 Ala. 
611. 

Property of state 

A state, in prohibiting aliens from 
fishing in its waters, either for them¬ 
selves or as employees of citizens, is 
not denying them their constitution¬ 
al right to engage in a lawful occu¬ 
pation, or their employers the right 
to contract with whom they please, 
since it Is dealing with its own 
property, as to which it may law¬ 
fully make regulations governing its 
own citizens as well as others. 

U.S.—^Luhetich v. Pollock, D.C.Wash., 
6 F.2d 237. 

Contracts for public printing ox sup¬ 
plies 

Miss.—^Dixon-Paul Printing Co. v. 
Board of Public Contracts, 77 So. 
908, 117 Miss. 83—State v. Senato- 
bia Blank Book & Stationery Co., 
76 So. 258, 115 Miss. 254, Ann.Cas. 
1918B 963. 

Mont.—State v. Board of Com’rs of 
Liberty County, 225 P. 389, 70 

Mont. 252. 

Construction of statute 
Illinois Text-Book Law, In force 
July 1, 1917, L.1917 § 754, while it 
contains provisions which, standing 
alone, might be an invasion of the 
constitutional right to contract, tak¬ 
en in its entirety and construed in 
view of its purpose, is limited in its 
application to the sale and purchase 
of books for actual use in the public 
schools of the state, and, as so limit¬ 
ed, is constitutional and valid. 

U.S.—Charles Scribners’ Sons v. 
Board of Education of Dist No. 
102, Cook County, C.C.A.I1L, 278 
F. 366. 

81.5 US.—Carleton Screw Products 
Co. V. Fleming, Minn., 126 F.2d 
637, certiorari denied 63 S.Ct. 54, 
317 US. 634, 87 L.Ed. 511. 

Neb.—Hanson v. Union Pac. R, Co., 
71 N.W.2d 626, 160 Neb. 669. 
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Regulation of commerce 

The right of freedom or liberty of 
contract is limited by the commerce 
clause of the federal constitution 
and by acts of congress passed In 
pursuance thereof in regulation of 
interstate and foreign commerce. 
U.S.—Biddle Purchasing Co. v. Fed¬ 
eral Trade Commission, C.C.A,, 96 
P.2d 687, certiorari denied 59 S. 
CL 101, 305 US. 634, 83 L.Ed. 407 
—Edwards v. U S., C.C.A.Cal., 91 
F.2d 767—^Board of Trade of Kan¬ 
sas City V. Milligan, C,C.A-Mo., 90 
P.2d 855, certiorari denied 58 S.Ct. 
40, 302 US. 710, 82 L.Ed. 649. 
Ill.—Fry V. Southern Pac. Co., 93 N. 
E. 906, 247 Ill. 564. 

12 C.J. p 21 note 38, p 949 note 12. 

81.10 US.—Chemical Bank & Trust 
Co. V. Henwood, Mo., 59 S.CL 847, 
307 U.S. 247, 83 L.Ed. 1266. 

82. U.S.—Chas. Wolff Packing Co. 

V. Court of Industrial Relations of 
State of Kansas, Kan., 43 S.Ct. 630, 
262 U.S. 522, 67 UEd. 1103, 27 

A.L.R. 1280—^Adkins v. Children’s 
Hospital of the District of Colum¬ 
bia, D.C., 43 S.CL 394, 261 US. 

526, 67 L.Ed, 785, 24 A.L.R. 1238. 

Southwest Utility Ice Co. v. 
Liebmann, C.C.A.Okl., 52 F.2d 349, 
affirmed 52 S.CL 371, 286 US. 262, 
76 L.Ed. 747. 

Fla.—State ex rel. Fulton v. Ives, 167 
So. 394, 123 Fla. 401. 

N.Y.—People v. Nebbia, 186 N.E. 694, 
262 N.Y. 259, affirmed Nebbia v. 
People of State of New York, 54 

S.CL 505, 291 U.S. 509, 78 L.Ed. 

940, 89 A.L.R. 1469. 

Coty, Inc., of New York v. Hearn 
Department Stores, 284 N.Y.S. 909, 
158 Misc. 516. 

83. US.—^Bayside Pish Flour Co. v. 
Gentry, Cal.. 56 S.Ct. 513, 297 US. 
422, 80 L.Ed. 772, affirmed 56 S.CL 
86, 296 US. 660, 80 L.Ed. 470. 

Spielman Motor Sales Co. v. 
Dodge, D.C.N.Y.. 8 P.Supp. 437, 
modified on other grounds 55 S.CL 
678, 295 US. 89. 79 L.Ed. 1322. 
Cal.—^Lelande v. Lowery, 157 P.2d 
639, 26 Cal.2d 224. 

Mo.—Gideon-Anderson Lumber Co. v. 
Hayes, 156 S.W.2d 898, 348 Mo. 
1085. 

N.J.—^National City Bank of New 
York V. Dei Sordo, 109 A. 2d 631, 
16 N.J. 530. 

N.C.—Morris v. Holshouser, 17 S.E. 
2d 116, 220 N.C. 293, 137 A.L.R. 
733. 
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State the power to restrict or control the obligation 
of contracts executed and to be performed outside 
the state, notwithstanding one of the contracting 
parties and subject matter of the contract may be 
within the state.^3.5 However, where a contract 
is entered into within the state, although it is to 
be performed elsewhere, its terms, obligations, and 
sanctions are subject in some measure to the leg¬ 
islative control of the state.83.io The mere fact 
that state action in its regulation of contracts may 
have repercussions beyond state lines is of no ju¬ 
dicial significance as long as the action is not 
within the domain which the constitution for- 
bids.^®-^® 

§ 576. Control of Public Officers 

The right to hold a state political office Is not a lib¬ 
erty which is protected by the due process clause, and the 
legislature may prescribe the qualifications of public 
officers, the method of their election or appointment, and 
their powers and duties. 

A right to a state political office is not a liberty 
protected by the due process clause ;S3.50 the 

relation of a public officer to his office, his com¬ 
pensation, tenure of office, and duties are such as 
that a legislative change may be made therein 
without violating the due process clause,^3.65 The 
legislature, without violation of the guaranty of 
due process of law, may also prescribe the quali¬ 


fications of public officers,84 the method of their 
election or appointment,85 and their powers^s and 
duties-S*^ Where the line between classified and 
unclassified civil service coincides with the classifi¬ 
cation of ministerial and policy-forming public offi¬ 
cers, statutory provisions forbidding solicitation of 
political contributions from, and curtailing certain 
political activities of, members of the classified 
service, do not deprive classified service mem¬ 
bers of their liberty without due process of law 
since there is no inherent right to hold public 
office, and such right is not comprehended within 
the word “liberty” as employed in the federal con¬ 
stitutional amendment forbidding deprivation there¬ 
of without due process.^'^-S On the other hand, a 
delegation to persons, groups, or organizations un¬ 
related to government of power to nominate, ap¬ 
point, or elect public officers is a violation of due 
process of law, unless a substantial and rational 
relationship exists between the person, body, or 
organization intrusted with the power and the 
function of government which the persons appointed 
or elected are to perform.^*^-^® 

Bond, Where a public officer’s bond was intend¬ 
ed to be, and is, a statutory one, the striking down 
of a clause therein which conflicts with, and is con¬ 
trary to, the statute does not infringe on the right 

of the parties to contract.^® 


83.5 G-a.—Cooper Co. of Gainesville 
V. State, 1 S.E.2d 436, 187 Ga. 497. 
Ind.—Department of Financial Insti¬ 
tutions V. General Finance Corp., 
86 N.E.2d 444, 227 Ind. 373, 10 A. 
L.R.2d 436. 

The test whether statute Is uncon¬ 
stitutional as attempt to exercise 
power over subject matter not with¬ 
in constitutional Jurisdiction of state 
by restriction of obligation of con¬ 
tract executed and to be performed 
without the state is whether subject 
matter is within reasonable scope 
of regulation, whether end is legiti¬ 
mate, and whether means are appro¬ 
priate to end sought to be obtained, 
and, if so, the act is valid unless the 
court Is satisfied that it is clearly 
an arbitrary and unnecessary inter¬ 
ference with the right of the in¬ 
dividual and his personal liberty. 
XT.S.—Osborne v. Ozlin, 29 F.Supp. 
71, affirmed Osborn v. Ozlin, D.C. 
Va., 60 S.Ct. 758, 310 U.S. 53, 84 
L.Ed. 1074. 

83.10 N.J.—Stelnmetz v. Snead & 
Co., 9 A.2d 801, 123 N.J.Law 497. 
affirmed 12 A.2d 678, 124 N.J.Law 
450, affirmed Snead & Co. v. Stein- 
metz, 61 S.Ct. 12, 311 U.S. 605, 
86 L.Ed. 383. 

83.15 U.S.—Osborn v. Ozlin, Va., 60 
act. 758, 310 U.S. 53, 84 L.Ed. 1074. 


Insurance 

The validity of a statute prohibit¬ 
ing writing of insurance on risks 
within state except through resident 
agents, required to retain not less 
than one-half of customary commis¬ 
sion, was not to be determined by 
abstracting an isolated contract 
written in another state from the 
organic whole of the insurance busi¬ 
ness, the effect of that business on 
the state and the state’s regulation 
of It. 

U.S.—Osborn v. Ozlin, supra. 

83.50 U.S.—Snowden v. Hughes, Ill., 
64 S.Ct. 397, 321 U.S. 1, 88 L.Ed. 
497, rehearing denied 64 S.Ct. 778, 
321 U.S. 804, 88 L.Ed. 1090. 

83.55 Ala.—^Almon v. Morgan Coun¬ 
ty, 16 So.2d 511, 246 Ala. 241. 

84. N.T.—Becraft v. Strobel, 287 N. 
T.S. 22, 168 Misc. 844, affirmed 290 
N.Y.S. 556. 

12 C.J. p 1200 note 32. 

85. U.S.—Silvey v. Commissioners 
of Montgomery County, D.C.Ohio, 
273 F. 202. 

Colo.—'Corpus Juris quoted in. Board 
of Com’rs of Washington County 
V. Davis, 30 P.2d 266, 269, 94 Colo. 
330. 

Tenn.—State v. Rltzius, 47 S.W.2d 
658, 164 Tenn. 259. 

12 C.J. p 1200 note 33. 
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86. Ind.—Lund v. Newton County, 
93 N.E. 179, 47 Ind.App. 175. 

87. U.S.—Soliah v. Heskin, N.D., 32 
S.Ct. 103, 222 U.S. 622, 66 L.Ed. 
294. 

Silvey v. Commissioners of 
Montgomery County, D.C.Ohio, 273 
F. 202. 

87.5 Mo.—State ex inf. McKittrick 
ex rel. Ham v. Kirby, 163 S.W.2d 
990, 349 Mo. 988. 

87.10 S.C.—Ashmore v. Greater 
Greenville Sewer Dist., 44 S.E.2d 
88, 211 S.C. 77, 173 A.L.R. 397. 
Statute held uncoustitiitloaial 
Act providing for erection and con¬ 
trol of public auditorium insofar as 
it provides for election of a member 
of governing board by Rotary, Ki- 
wanis. Lions, Exchange, Optimist and 
Altrusa Clubs, and by the American 
Legion, City Chamber of Commerce 
and Trades and Labor Council, is 
Invalid as violating due process of 
law clauses of state constitution be¬ 
cause of lack of substantial relation¬ 
ship between such organizations and 
purposes for which auditorium Is to 
be erected. 

S.C.—^Ashmore v. Greater Greenville 
Sewer Dist, supra. 

88. Ark.—Jones v. Hadfleld, 96 S.W. 
2d 969, certiorari denied Fidelity 
& Deposit Co. of Maryland v. 
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Public employment. The state may not har one 
from public employment even though the reason 
is sound, if the method employed constitutes con¬ 
viction and punishment without judicial trial.^S.s 

§ 577. Military and Martial Law 

Men accused before courts-martial are entitled to due 
process of law. 

In some cases military or martial law may constitute 
due process; but before it may be executed so as to 
deprive a civilian of his liberty he must have notice and 
an opportunity to be heard. 

Protection of the Fifth Amendment applies to 
courts-martial, except for the specific exception in 
the amendment and the historic meanings at com¬ 
mon law of the terms used in the amendment,^8.50 
so that men accused before courts-martial are en¬ 
titled to due process of law.S8.65 The constitution¬ 
al guaranty of due process is meaningful enough, 
and sufficiently adaptable, to protect soldiers, as 
well as civilians, from crude injustices of a trial so 


conducted that it becomes bent on fixing guilt by- 
dispensing with rudimentary fairness rather than 
finding the truth through adherence to those basic 
guaranties which have long been recognized and 
honored by military courts as well as civil 

courts.88-60 

Military law is due process as to those engaged 
in military and naval service,89 and due process 
guarantees to such members that the military pro¬ 
cedure will be applied to them in a fundamentally 
fair way,89*5 provided the accused is given due no¬ 
tice of the charge against him, a fair opportunity 
to prepare his defense, and his guilt is adjudicated 
by a competent tribunal.89-io in a like manner mar¬ 
tial law constitutes due process when duly pro¬ 
claimed by the executive.^^ The discretionary 
granting of a military hearing by a commanding 
officer before the enforcement of a civilian ex¬ 
clusion order in a restricted area does not entitle 
the excluded person to the peace-time protection 


Jones, 57 S.Ct. 506, 300 tJ.S. 667, 
81 L.Ed. 875. 

88.5 N.T.—Lederman v. Board of 
Ed. of City of New York, 95 N, 
Y.S.2d 114, 196 Misc. 873, reversed 
on other grounds 96 N.Y.S.2d 466, 
276 App.Div. 527, affirmed 95 N.E. 
2d 806, 301 N.Y. 476, appeal dis¬ 
missed Thompson v. Wallin, 72 S. 
Ct. 92, 342 U.S. 801, 96 L.Ed. 517, 
affirmed, Adler v. Board of Ed. of 
City of New York, 72 S.Ct. 380, 
342 U.S. 485, 56 L.Ed. 607, affirmed 
L’Hommedieu v. Board of Regents 
of University of State of N. Y., 
72 S.Ct. 624, 842 U.S. 941, 96 L.Ed. 
707. 

Bight to work 

The right of citizens to work for 
the government is not absolute, but 
it should be safeguarded from legis¬ 
lative or quasi legislative action 
which discriminates against persons 
or classes of persons. 

Cal.—Terry v. Civil Service Com¬ 
mission, 240 P.2d 691, 108 Cal.App. 
2d 861. 

88.50 D.C.—Burns v. Lovett, 202 F. 
2d 335, 91 U.S.App.D.C. 208, affirm¬ 
ed Burns v. Wilson, 73 S.Ct. 1045, 
346 U.S. 137, 97 L.Ed. 1508, re¬ 
hearing denied 74 S.Ct. 3, 846 U.S. 
844, 98 L.Ed. 363. 

American citizens conscripted in¬ 
to the military service are thereby 
stripped of their Fifth Amendment 
rights and as members of the mili¬ 
tary establishment are subject to 
its discipline, including military tri¬ 
al for • offenses against aliens or 
Americans. 

U.S.—Johnson v. Eisentrager, App.D. 
C., 70 S.Ct. 936, 339 U.S. 763, 94 
L.Ed. i265. 


88.55 U.S.—Kuykendall v. Hunter, 
C.A.Kan., 187 F.2d 545. 

Beets V. Hunter, D.C.Kan., 75 F. 
Supp. 825, reversed on other 
grounds, C.A., 180 F.2d 101—Grewe 

V. France, D.C.Wis., 75 P.Supp. 433. 
D.C.—Burns v. Lovett, 202 F.2d 335, 
91 U.S.App.D.C. 208, affirmed Burns 
V. Wilson, 73 S.Ct. 1045, 346 U.S. 
137, 97 L.Ed. 1508, rehearing de¬ 
nied 74 S.Ct. 3, 346 U.S. 844, 98 
L.Ed. 363. 

88.60 U.S.—Burns V. Wilson, App.D. 

C. , 73 S.Ct. 1045, 346 U.S. 137, 97 
LEd. 1508, rehearing denied Burns 
V. Wilson, 74 S.Ct 3, 346 U.S. 844, 
98 L.Ed. 363. 

Shapiro v. U. S., CtCl., 69 P. 
Supp. 205—Hicks v. Hiatt, D.C.Pa,, 
64 P.Supp. 238. 

89. U.S.—^U. S- ex rel. French v. 
Weeks, App.D.C., 42 S.Ct 505, 259 

U. S. 326, 66 L.Ed. 965—Reaves v. 
Ainsworth, App.D.C., 31 S.Ct 230, 
219 U.S. 296, 65 L.Ed. 225. 

White V. Humphrey, C.APa, 212 
P.2d 503, certiorari denied 75 S. 
Ct 222, 348 U.S. 900, 99 L.Ed. 707 
—^De War v. Hunter, C.A.Kan., 170 
F.2d 993, certiorari denied 69 S. 
Ct 1048, 337 U.S. 908, 93 L.Ed. 
1720, rehearing denied 69 S.Ct 1493, 
337 U.S. 934, 93 L.Ed. 1740—Reilly 

V. Pescor, C.A.Mo., 156 F.2d 632. 
certiorari denied 67 S.Ct 353, 329 
U.S. 790, 91 L.Ed. 676. 

Gordon v. U. S., CtCL, 121 P. 
Supp. 626—^Adams v. Hiatt, D.C. 
Pa., 79 P,Supp. 433, appeal dis¬ 
missed 173 P.2d 896, certiorari de¬ 
nied 69 S.Ct 1504, 337 U.S. 946, 
93 L.Ed. 1749—Brown v. Sanford, 

D. C.Ga., 79 P.Supp. 146, affirmed, 

C. A., 170 F.2d 344—Ex parte Smith, 

D. C.Pa., 72 P.Supp. 935, reversed 
on other grounds, C.A, Smith v. 
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Hiatt 170 P.2d 61, reversed on 
other grounds 69 S.Ct. 830, 336 U.S. 
695, 93 L.Ed. 1073—In re Wrublew- 
ski, D.C.Cal., 71 P.Supp. 143, af¬ 
firmed, C.C.A., Wrublewski v. Mc- 
Inerney, 166 P.2d 243—Ex parte 
Benton, D.C.Cal., 63 P.Supp. 808. 

D.C.—Burns v. Lovett, 202 P.2d 335, 
91 U.S.App.D.C. 208, affirmed Burns 
v. Wilson, 73 S.Ct 1045, 346 U.S. 
137, 97 L.Ed. 1508, rehearing de¬ 
nied 74 S.Ct 3, 346 U.S. 844, 98 
L.Ed. 363. 

89.5 U.S.—^White v. Humphrey, C.A 
Pa., 212 P.2d 503, certiorari de¬ 
nied 75 S.Ct 222, 348 U.S. 900, 99 
L.Ed. 707—Smith v. Hiatt, C.A.Pa., 
170 P.2d 61, reversed on other 
grounds 69 S.Ct 830, 336 U.S. 695, 
93 L.Ed. 1073—^U. S. ex rel. Innes 
v. Hiatt C.C.A.Pa., 141 F.2d 664. 

89.10 U.S.—De War v. Hunter, C.A. 
Kan., 170 F.2d 993, certiorari de¬ 
nied 69 S.Ct. 1048, 337 U.S, 90S, 
93 L.Ed. 1720, rehearing denied 69 
S.Ct 1493, 337 U.S. 934, 93 L.Ed. 
1740. 

Ply V. U. S., CtCl., 100 P.Supp. 
440—Sima v. U. S., CtCl., 96 P. 
Supp. 932—Bigrow v. Hiatt D.C. 
Pa., 70 P.Supp. 826, opinion adhered 
to 74 P.Supp. 240, affirmed, C.C.A., 
168 P.2d 992—Shapiro v. U. S., Ct. 
CL, 69 P.Supp. 206. 

90, U.S.—^Moyer v. Peabody, Colo., 
29 S.Ct 235, 212 U.S. 78, 53 L.Ed. 
410. 

De Witt V. Wilcox, C.C.A.CIal., 
161 P.2d 785, certiorari denied 68 
S.Ct 68, 332 U.S. 763, 92 L.Ed. 
349. 

W.Va.—^In re Jones, 77 S.E. 1029, 71 
W.Va. 667, 45 L.R.A,N.S., 1030, 
Ann.Cas.l914C 31. 
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of due process but before a civilian may be 
excluded from a restricted area there must be such 
a showing of a danger as will warrant denial to 
the civilian of his right to due process of law.^O.io 
A courts-martial may constitutionally be empowered 
to try and punish military offenses,and where a 
military tribunal authorized by the governor and act¬ 
ing in accordance with the laws of the state tries 
and sentences civilians for violations of military 
regulations while martial law is in force, the right 
to due process of law is not contravened.®^ How¬ 
ever, before a person can be punished for dis¬ 
obeying an order of a military officer in a terri¬ 
tory where martial law has been declared, he must 
be given notice of the charge against him and an op¬ 
portunity to prepare and present his defense, and 
his guilt must be adjudicated by some competent 
tribunal.®® Also, the arrest and detention of a 
citizen, without the filing of charges against him, 
by the militia under an order of the governor is 
unlawful in the absence of a declaration of martial 
law,®^ and before a person may be legally inducted 
into military service on default, he must have rea¬ 
sonable notice and reasonable opportunity to ap- 
pear.®5 In the absence of a military necessity,®5*l 
the trial of a civilian by a military court lacking 
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judicial power or jurisdiction constitutes a depriva¬ 
tion of due process of law,®5-2 even though he is 

guilty.® 5.3 

Preliminary hearing, A preliminary hearing be¬ 
fore trial is not necessary for due process of law 
since the constitution expressly exempts courts- 
martial from the necessity of indictment ;®5-4 and a 
trial of a person subject to military law before a 
general court-martial, without any preliminary in¬ 
vestigation as required by the articles of war, does 
not deny to accused due process of law.®5-5 How¬ 
ever, where a preliminary hearing before trial by 
court-martial is held, it must meet all the elements 
essential to due process in that feature of the pro- 

ceedings.®5.6 

Fair trial. Although the specific guaranties of 
the Fifth Amendment relating to criminal prose¬ 
cutions may not be invoked in cases arising in the 
land or naval forces of the United States,^5.7 
an accused before a court-martial is entitled to a 
fair trial within due process of law concepts, and 
the responsibility for insuring such fairness and for 
determining debatable points is on the military au¬ 
thorities,®®-® whose determinations are not reviewa- 
ble by the courts, as discussed in Army and Navy 


nled 69 S.Ct 938, 336 U.S. 968, 93 
L.Ed. 1120. 


90.5 TJ.S.—De Witt v. Wilcox, C.C.A. 
Cal.. 161 P.2d 785, certiorari de¬ 
nied 68 S.Ct. 68, 332 U.S. 763, 92 
L.Ed. 349. 

90.10 U.S.—Schueller v. Urum, D.C. 
Pa., 51 P.Supp. '383. 

91. N.Y,—People v. Daniell, 50 N.Y. 
274. 

Exercise of the power, long estab¬ 
lished and recogni 2 ;ed, to try military 
prisoners by courts-martial for of¬ 
fenses committed during the impris¬ 
onment, does not violate the Fifth 
Amendment. 

U.S.—^Kahn v. Anderson, Kan., 41 S. 
Ct. 224, 265 U.S. 1, 65 L.Ed. 469. 

92. U.S.—U. S. V. Fischer, D.O.Neb., 
280 F. 208. 

93. Mont.—Herlihy v. Donohue, 161 
P. 164, 52 Mont. 601, L.K.A.1917B 
702. 

94;. U.S.—^U. S. ex rel. Palmer v. 
Adams, D.C.Colo., 26 P,2d 141, ap¬ 
peal dismissed, C.C.A., Adams v. 
U S. ex rel. Palmer, 29 P.2d 541. 
96. U.S.—Rome v. Marsh, D.C.Mass., 
272 F. 982. 

95.1 U.S.—Ex parte White, D.C. 
Hawaii, 66 F.Supp. 982. 

95.2 U.S.—Ex parte Spurlock, D.C. 
Hawaii, 66 F.Supp. 997—Ex parte 
White, D.C.Hawail, 66 P.Supp. 982. 

95.3 U.S.—Ex parte White, supra. 

95.4 U.S.—Becker v. Webster, C.A- 
N.Y.. 171 F.2d 762, certiorari de- 


95.5 U.S.—Becker v. Webster, supra. 

95.6 U.S.—Jackson v. Gough, C.A. 
Ga., 170 P.2d 630. 

Durant v. Hiatt, D.C.Ga., 81 F. 
Supp. 948, affirmed, C.A., Durant v. 
Gough, 177 F.2d 373. 

D.C.—Talbott V. U. S. ex rel. Toth, 
C.A., 216 P.2d 22. 

Cbross-examliLatLoa of wltaiesses 
Where the pretrial investigation 
under the Articles of War was other¬ 
wise fair and impartial, the refusal 
to grant accused's request to cross- 
examine two witnesses who were 100 
miles away at the time, on ground 
that witnesses were not “available”, 
did not constitute want of due proc¬ 
ess so as to deprive the court-martial 
of jurisdiction. 

U.S.—De War ▼. Hunter, C.A.Kan., 
170 P.2d 993, certiorari denied 69 
S.Ct. 1048, 337 U.S. 908, 93 L.Ed. 
1720, rehearing denied 69 S.Ct. 
1493, 337 U.S. 934, 93 L.Ed. 1740. 

95.7 U.S.—Beets v. Hunter, D.C. 
Kan., 75 P.Supp. 825, reversed on 
other grounds, C.A., 180 F.2d 101 
—In re Wrublewski, D.C.Cal., 71 F. 
Supp. 143, affirmed, C.C.A., Wru¬ 
blewski V, Mclnerney, 166 F.2d 
243. 

95.8 U.S.—Beets v. Hunter, D.C. 
Kan., 76 P.Supp. 825, reversed on 
other grounds, C.A., 180 F.2d 101. 
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D.C.—Burns v. Lovett, 202 P.2d 335, 
91 U.S.App.D.C. 208. affirmed Burns 
V. Wilson, 73 S.CL 1045, 346 U.S. 
137, 97 L.Ed. 1508, rehearing denied 
74 S.Ct. 3, 346 U.S. 844, 98 L.Ed. 
363. 

Appointment of counsel to repre¬ 
sent accused before court-martial by 
the authority that convenes the 
court-martial satisfies the constitu¬ 
tional requirement of due process. 
D.C.—Burns v. Lovett, 202 P.2d 335, 
91 U.S.App.D.C. 208, affirmed Burns 
V. Wilson, 7'8 S.Ct. 1045, 346 US. 
137, 97 L.Ed. 1608, rehearing de¬ 
nied 74 S.Ct. 3, 846 US. 844, 98 
L.Ed. 363. 

Shapiro v. U. S., 69 F.Supp. 205, 
107 CtCl. 660. 

Right to new trial 

The due process clause of the 
Fifth Amendment to the federal Con¬ 
stitution assures acetused of one fair 
trial before court-martial, but does 
not give him right to petition for a 
new or second trial. 

U.S.—Suttles V. Davis, C.A.Kan., 215 
F.2d 760. 

Trial held not In violation of dii® 
process 

(1) In general. 

U.S.—-White V. Humphrey, C.A.Ba., 
212 F.2d 503, certiorari denied 75 
S.Ct. 222, 348 U.S. 900, 99 L.Ed. 
707—Easley v. Hunter, C.A.Kan., 
209 F.2d 483—^De War v. Hunter, 
C.A.Kan., 170 P.2d 993, certiorari 
denied 69 S.Ct. 1048, 337 U.S. 908, 
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§ 59 a, except that in an exceptional case, when 
a denial of constitutional right is so flagrant as 
to aifect the jurisdiction of the tribunal to render 
judgment, the courts will review on petition for 
habeas corpus, as discussed in Habeas Corpus § 31 d. 
Determination as to denial of due process in a mil¬ 
itary trial can not be determined by reference to 
other cases, it must appear, if it exists, in the trial 
proceedings themselves,^^*^ and the fact that a 
staff judge advocate recommends a case for trial by 
court-martial, and then thereafter reviews the 
trial proceedings, is not a denial of due process.^^-i® 

The reviezving authority in a court-martial pro¬ 
ceeding does not violate requirements of due proc¬ 
ess of law by considering a transcript of a phono¬ 
graphic recording of a conversation between accused 
and another person as to relevant matter, which 
had not been introduced in evidence at the trial, 
but which had been included among the allied papers 
in making a record of the trial for review, where 
the staff judge advocate, who reviews the record, 
notes in his reviewing opinion that such transcript 
had not been considered in reviewing the case.95.il 
Likewise, the reviewing authority does not violate 
due process of law by failure to supply accused or 
his counsel with a copy of the staff judge advocate's 
reviewing opinion of the board of review before 
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forwarding the record to the Secretary of War 
for submission to the president.95.i2 

Compulsory military service. Statutory authority 
by the president, subject to limitations, to require 
special registration for military duty of doctors, 
dentists, and allied specialist categories, who have 
not reached a certain age, and to make special calls 
for induction of such persons into the armed serv¬ 
ices, satisfies the requirements of the Fifth Amend¬ 
ment to the Constitution,95.13 and in order for a reg¬ 
istrant to invoke the Fifth Amendment to secure 
relief against an alleged inequality resulting from 
application of the law, the registrant is required 
to show that the inequality practiced against him 
had been so flagrant as to amount to a denial of 
due process.95.14 in determining the requirements 
of due process in the application of any compulsory 
military service act, each case must be considered on 
its own merits.95.15 The induction into the armed 
forces of an alien, who is permitted to reside in the 
United States, does not deprive him of any rights 
guaranteed under due process of law provision of 

the Fifth Amendment.95.l6 

Conscription of conscientious objectors for work 
of national importance without compensation, under 
statute exempting conscientious objectors from mil¬ 
itary service, does not constitute a deprivation of 
liberty without due process of law, 95-17 even 


93 Lt.Ed. 1720, rehearing* denied 69 
S.Ct. 1493, 337 U.S. 934, 93 L.Ed. 
1740—^Brown v. Sanford, C.A.Ga„ 
170 F.2d 344—Bigrow v. Hiatt, C. 

C, A.Pa., 168 P.2d 992—^Hironimus v, 
Durant, aC.A.W.Va., 168 F.2d 288, 
certiorari denied 69 S.Ct. 40, 335 
U.S. 818, 93 L.Ed. 373—Waite v. 
Overlade, C.C.A.Ind., 164 F.2d 722, 
certiorari denied 68 S.Ct. 1017, 334 

U. S. 812, 92 UEd. 1743. 

Fly V. U. S., 100 F.Supp. 440, 
120 Ct,Cl. 482—Harvey T. Zuppann, 

D. C.Pa., 86 F.Supp. 674—^Duval v. 
Humphrey, D.C.Pa., 83 F.Supp. 457 
—^Durant v. Hiatt, D.C.Ga., 81 F. 
Supp. 948, affirmed, C.A., Durant v. 
Gough, 177 F.2d 373—^Richardson v. 
Zuppann, D.C.Pa., 81 F.Supp. 809, 
affirmed, C.A., 174 F.2d 829—Randle 

V. Sanford, D.C.Ga., 79 F.Supp. 585 
—Brown v. Sanford, D.C.Ga., 79 F. 
Supp. 146, affirmed, C.A., 170 F.2d 
344—Benjamin v. Hunter, D,C.B:an., 
75 F.Supp. 775, affirmed, C.A., 169 
F.2d 6i2—^In re Wrublewski, D.C. 
Cal., 71 F.Supp. 143, affirmed, C. 
C.A., Wrublewski v. Mclnerney, 166 
F.2d 243. 

(2) Where court-martial of negro 
was composed solely of white per¬ 
sons. 

U.S.—^Wilson v. Wilkinson, D.C.Pa., 
129 F.Supp. 324. 


(3) Where negro officers were ex¬ 
cluded from court martial. 

U.S.—Jackson v. Gough, D.C.Ga., 170 
F.2d 630. 

(4) Where defendant was deprived 
of witness essential to his defense 
when his attorney failed to call the 
witness. 

U.S.—Lewis V. Sanford, D.C.Ga., 79 
F.Supp. 77. 

(5) Where investigation prelimi¬ 
nary to court martial was thorough, 
fair, and impartial, as required by 
articles of war, fact that investigat¬ 
ing officer was not present at court 
martial hearing. 

U.S.—Liner v. Cozart, C.A.Tex., 174 
F.2d 471—Jackson v. Gough, C.A. 
Ga., 170 F.2d 630. 

Evidence 

(1) In court-martial proceeding on 
rape charge, failure to receive evi¬ 
dence aa to complaining witness" rep¬ 
utation for chastity in her commun¬ 
ity where such evidence was avail¬ 
able and its existence presumably 
known to trial judge advocate was 
a denial of due process of law. 
XJ.s.—Hicks V. Hiatt, D.C.Pa., 64 P. 

Supp. 238. 

(2) Admitting hearsay testimony 
that accused was an evasive and re¬ 
luctant witness at pre-trial invest!- 
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gation was a denial of due process 
of law. 

U.S.—Hicks V. Hiatt, supra. 

95.9 U.S.—Kuykendall v. Hunter, C. 
A.Kan., 187 F.2d 545. 

95.10 U.S.—^Flackman v. Hunter, D. 
C.Kan., 75 F.Supp. 871. 

95.11 U.S.—^U. S. ex rel. Weintraub 
V. Swenson, C.C.A.N.T., 165 F.2d 
756. 

95.12 U.S.—U. S. ex rel. Weintraub 
V. Swenson, supra. 

96.13 U.S.—^Bertelsen v. Cfooney, C. 
A.Tex., 213 F.2d 275, certiorari de¬ 
nied 75 S.Ct. 81, 348 U.S. 856, 99 
L.Ed. 674, rehearing denied 75 S. 
Ct. 205, 348 U.S. 890, 99 L.Ed. 699. 

95.14 U.S.—^Bertelsen v. Cooney, su¬ 
pra 

95.15 D.C.—^Ex parte Albertson, D. 
C., 103 F.Supp. 617. 

95.16 U.S.—^U. S. V. Lamothe, C.C.A. 
N.T., 152 P.2d 340, 

96.17 U.S.—Pomorski v. U. S., C.A. 
Mich., 222 F.2d 106—Atherton v. U. 
S., C.A.Cal., 176 F.2d 835, certiorari 
denied 70 S.Ct. 338, 338 U.S. 938, 
94 L.Ed. 678 and Edwards v. U. S., 
70 S.Ct, 339, 338 U.S. 938, 94 LEd. 
678—^U. S. V. Emery, C.C.A,Conn., 
168 P.2d 454—Wolfe v. U. S., C. 
C.A.Mich., 149 P.2d 391—Roodenko 
V. U. S., C.C.A.C 0 I 0 ., 147 F.2d 752, 
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though no such condition is placed on other exemp¬ 
tion cases,^®-^^ 


§ 578. Contempt Proceedings 

The due process of law clause applies to contempt 
proceedings. 

Due process of law must be observed by a court, 
commission, or other judicial or quasi-judicial body, 
in imposing a sentence for contempt but this 
rule obviously cannot be employed to overthrow a 
pleading or ordqr in the main cause which makes 
no reference to punishment for contempt.^^ Due 
process is lacking where punishment for contempt 
is imposed, or authorized to be imposed, by, or for 
failure to obey an order of, or testify before, an 

certiorari denied 65 S.Ct. 867, 324 
tr.S. 860, 89 L.Ed. 1418, rehearingr 
denied 65 S.Ct. 1022, 324 U.S. 891, 

89 L.Bd. 1438. 

U. S. V. Messerman, D.C.Pa., 128 
F.Supp. 759—U. S. V. Sutter, D.C. 

Cal., 127 F.Supp. 109—U. S. v. 

Niles, D.C.Cal., 122 F.Supp. 382— 

XT. S. V. Ryals, D.C.Ga., 56 F.Supp. 

772—XT. S. V. Brooks, D.C.N.T., 64 
F.Supp. 995, affirmed, C.C.A., 147 
F.2d 134, certiorari denied 65 S.Ct. 

1027, 324 U.S. 878, 89 L.Ed. 1430— 

U. S. ex rel. Zucker v. Osborne, 

D.C.N.T., 64 F.Supp, 984, affirmed, 

C.C.A., 141 F.2d 135, certiorari de¬ 
nied 66 S.Ct. 1574. 

96.18 U.S.—Atherton v. U. S., C.A. 

Cal., 176 'F.2d 835, certiorari de¬ 
nied 70 S.qt. 338, 338 U.S. 938, 94 
L.Bd. 678, and Edwards v. U. S., 

70 S.Ct. 339, 338 U.S, 938, 94 L.Ed. 

578. 

96. Ill.—People v. Gholson, 106 N.E. 

2d 333. 412' Ill. 294—Boettcher v. 

Howard Engraving: Co., 58 N.E.2d 
866, 389 Ill. 75. 

Schmook v. Fane, 22 N.E.2d 450, 

301 Ill.App. 626. 

La.—State ex rel. Williams v. Loui¬ 
siana Public Service Commission, 

108 So. 487, 161 La. 293. 

Mass.—Petition of Crystal, 116 N.E. 

2d 255, 330 Mass. 583. 

Mo;—Osborne y. Purdome, 244 S.W.2d 
1006, 29 . A.f^.R.2d 1141, certiorari 
deriifed t2 S.Ct. 1046, 343 U.S. 963, 

96 L.Ed. 1354, rehearing denied 72 
act 1072, 343 U.S. 988, 96 L.Bd. 

1376. 

N.T.—People ex rel. Mittlemann 
Fitzgerald, 31 N.Y.S.2d 
Misc. 677. 

Ohio.—Pawick Airflex Co. v. United 
Elec. Radio & Mach. Workers of 
America, Local 735, C. I. O., App., 

90 N.B.2d 610, appeal dismissed 92 
N.B.2d 689, 163 Ohio St 689. 

Any Irregolarlty Ixl Judgment or 

oojxuiiitmen.t is fatal. 

Mo:?—Ex parte Smith, 236 S.W, 371, 

20:8‘Mo.App. 466. 


officer possessing no judicial authority.98 
under the bill of rights of a particular state, afford¬ 
ing a prior opportunity to be heard is indispens¬ 
ably essential to due process in imposing a pen¬ 
alty or punishment for contempt in any case;99 
and in all jurisdictions due process in the prose¬ 
cution of proceedings for indirect or constructive 
contempt, or contempt committed in whol^ or an 
essential part out of the immediate presence of 
the court and, therefore, dependent for its proof 
on evidence of some kind, requires that accused 
shall be advised of the charges against him and 
be given a reasonable opportunity to meet them 
by way of defense or explanation, including the 
right to assistance of counsel and the right to call 
witnesses,^ although it is unnecessary that the 

case is at the time in Jail under¬ 
going ■ punishment for contempt in 
failing to pay temporary alimony, 
an order of court abating or con¬ 
tinuing his notice for the taking of 
depositions until payment of" an at¬ 
torney’s fee for plaintiff, but not em¬ 
bracing any provision for, or relat¬ 
ing to, his imprisonment or any re¬ 
straint on his liberty is not open to 
the objection that it continues his 
restraint and confinement without 
due process of law. 

Colo.—Miller v. Miller, 247 P. 5’67, 
79 Colo. 609. 

98. N.Y.—^Ward Baking Co. v. West¬ 
ern Union Telegraph Co., 200 N.T. 
S. 865, 205 App.Div. 723. 

Tex.—Ex parte Birmingham, 244 S. 
W.2d 977, 150 Tex. 695—Ex parte 
Dulaney, 203 S.W.2d 203, 146 Tex. 
108. 

12 C.J. p 1201 notes 47, 50. 

99. Okl.—Ex parte Krouch, 162 P. 
1084, 63 Okl. 105. 

Young V. State, Cr., 276 P.2d 368 
—Ex parte Stephenson, 209 P.2d 
616, 89 OkLCr. 427—Deskins v. 

State, Cr., 71 P.2d 602—Ex parte 
Reily, Cr., 62 P.2d 1035—Canhon v. 
State, 65 P.2d 135, 58 Okl.Cr. 451 
—Ex parte Sullivan, 138 P. 815, 
10 OkLCr. 465, Ann.Cas.l916A 719. 
Bight to be heard means the right 
of accused to introduce evidence in 
a formal, orderly manner in Justifi¬ 
cation or in mitigation of the offense, 
and to have such evidence considered 
before rendition of judgment In con¬ 
tempt. 

Okl.—Ex parte Dawes, 239 P. 689, 
31 OkLCr. 397. 

U.S.—In re Oliver, Mich., 68 S. 
Ct. 499, 333 U.S. 257, 92 L.Bd. 682 
—Cooke V. U. S., Tex., 46 S.Ct. 390, 
267 U.S. 617, 69 L.Bd. 767. 

U. S. ex rel. Bowles v. Seidmon, 
C.C.A.I1L, 154 P.2d 228—Ciamarota 
V. U. S., C.C.A.N.J., ill F,2d 243 
certiorari denied Camarato v. II- 
S., '61 S.Ct. 16, 311 U.S. 661, 85 
L.Ed. 416—Clark v. U. Minn., 


V. 

'647, 177 


Due process held not denied 

(1) In general. 

Ill.—People V. Wilcox, 125 N.E.2d 
453, 5 IlL2d 222—People y. Lough- 
ran, 118 N.B.2d 310, 2 IlL2d 258 
—People V. Howarth, 114 N.E. 2d 
785, 415 Ill. 499. 

Ind.—State ex rel. McMinn v. Gen¬ 
try, 100 N.B.2d 676, 229 Ind. 615. 

(2) Where court acting arbitrarily 
imposed sentence for contempt. 

La.—Pizzolato v. Cataldo, 12 So.2d 
677, 202 La. 676. 

(3) Failure to afford witness rea¬ 
sonable opportunity to defend him¬ 
self against charge of false and eva¬ 
sive swearing before convicting him 
of contempt. 

Mich.—In re Scott, 71 N.W.2d 71, 
342 Mich. 614. 

Due process held not denied 

(1) In general. 

Mo.—Osborne v. Purdome, 250 SW.2d 
159—State ex rel. Pulitzer Pub. Co. 
V. Coleman, 152 S.W.2d 640, 347 
Mo. 1239. 

N.M.—New Jersey Zind Co. v. Local 
890 of Intern. Union of Mine, Mill 
and Smelter Workers, 245 P.2d 156, 
66 N.M. 447. 

(2) A witness who refused to an¬ 
swer questions propounded by the 
grand Jury was not denied due proc¬ 
ess of law because grand Jury was 
present in courtroom at time of con¬ 
tempt hearing., 

Ill.—People V. Conzo, 23 N.E.2d 210, 
301 IlLApp. 624. 

97. Premature objection 

An objection, made on a motion to 
dismiss a bill for an injunction, that 
a decree against defendant, if fol¬ 
lowed by punishment for contempt 
for violation of its terms, would be 
contrary to the due process clause 
of the fifth amendment, is, it seems, 
premature. 

U.S.—U. S. V. Lockhart, D.C.Neb., 
33 P.2d 697. 

Order dealing with another matter 
Although defendant in. a divorce 
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proceedings take any particular form as long as the 
substantial rights of the contemnor are preserved.^-5 
Due process of law does not require a verified com¬ 
plaint to initiate contempt proceedings,at least 
where the court itself in effect makes the charge 
by issuing a show cause order, gives notice by 
timely service of such order, and in due course 
accords a proper hearing.i*i5 Where a statute pro¬ 
vides a witness before a state grand jury with im¬ 
munity from prosecution on matters on which his 
testimony is sought, punishment for refusal to 
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testify does not constitute a deprivation of any 
constitutional rights,^*^® nor does the constitution 
require a definitive resolution of collateral ques¬ 
tions as a condition precedent to a valid contempt 
convict! on.l- 

Subject to these limitations and to such rule as 
obtains in the particular jurisdiction as to the pow¬ 
er or lack of power of the court to punish for 
contempt by striking out a pleading duly filed by a 
party and rendering a judgment against him as by 
default,^ proceedings and punishment for contempt. 


61 P.2d 695, affirmed 63 S.Ct. 466, 
289 U.S. 1, 77 L.Ed. 993—Paul v. 

U. S., C.C.A.Alaska, 36 P.2d 639. 

Ala.—McCollum v. Birmingham Post 

Co., 66 So.2d 689, 259 Ala. 88, fol¬ 
lowed in 65 So.2d 697, 259 Ala. 97, 
and 65 So.2d 698, 269 Ala 98. 

Ex parte Hennies, 34 So.2d 22, 
33 AlaApp. '377. 

Cal.—^Warner v. Superior Court In 
and For Los Angeles County, 273 
P.2d 89, 126 CaI.App.2d 821—Ex 
parte Shackelford, 254 P.2d 610, 
116 Cal.App.2d 864—^Ingold v. Mu¬ 
nicipal Court of City and County 
of San Francisco, 193 P.2d 808, 86 
Cal.App.2d 651. 

D.C.—In re Chaifetz, Mun.App., 68 
A.2d 228. 

Fla—State ex rel. Gihlin v. Sullivan, 
26 So.2d 609, 167 Fla 496—Baum¬ 
gartner V. Joughin, 141 So. 185, 
105 Fla 335, rehearing denied and 
affirmed 143 So. 436, 107 Fla 858. 

Ill.—^People V. Howarth, 114 N.E.2d 
785, 415 Ill. 499— People v. Ghol- 
son, 106 N.E.2d 333, 412 Ill. 294— 
People V. Berof, 11 N.E.2d 936, 
367 Ill, 464 —^People v. McKinley, 
11 ]Sr.E.2d 933, 367 Ill. 504—People 

V. Sherwin, 187 N.R 441, 353 Ill. 
525—^Kneisel v. Ursus Motor Co., 
154 N.E. 196, 323 Ill. 452. 

People ex rel. McKee v. McKee, 
89 N.R2d 197, 338 Ill.App. 664. 

Kan.—In re Davison, 266 P. ‘650, 125 
Kan. 807. 

Md.—Sheets v. City of Hagerstown, 
102 A.2d 734. 

Mich.—In re Scott, 71 N.W.2d 71, 
342 Mich. 614—Ex parte Collins, 
45 N.W.2d 31, 329 Mich. 192—In 
re Na Lepa 299 N.W. 89, 298 Mich. 
310—In re Ventchell, 273 N.W. 317, 
279 Mich. 690—Smilay v. Oakland 
Circuit Judge, 209 N.W. 191, 235 
Mich. 151. 

Miss.—^Ex parte Redmond, 132 So. 
328, 159 Miss. 443. 

N.J.—^In re Schwartz, 42 A.2d 664, 
133 N.J.Law 79, reversed on other 
grounds 46 A.2d 804, 134 N.J.Law 
267. 

N.C.—^Galyon v. Stutts, 84 S.B.2d 
822, 241 N.C. 120, 

Ohio.—Fawick Airflex Co. v. United 
Elec. Radio & Mach. Workers of 
America, Local 736, C. L O., App., 


90 N.E. 2d 610, appeal dismissed 
92 N.E.2d 689, 153 Ohio St. 689. 
Pa.—Commonwealth v. Sheasley, 167 
A. 27, 102 PaSuper. 384. 

Tex.—Ex parte Hejda 13 S.W.2d 57, 
118 Tex, 218—Ex parte Ratliff, 3 
S.W.2d 406, 117 Tex. 325, 57 A.L. 
R. 641. 

12 C.J. p 1201 note 43. 

Froceedings held not to deny due 
process 

U.S.—Shemaitis v. Reid, C.A.I11., 193 
F.2d 119—Howard v. U. S,, C.A. 
Mo., 182 F.2d 908, vacated on other 
grounds 71 S.Ct, 278, 340 U.S. 898, 
95 L.Ed. 661. 

Craig V. Baird, D.C.Mich., 109 F. 
Supp. 496, 

Mich,—Great Lakes Greyhound Lines 

V. International Union, United Au¬ 
to., Aircraft and Agr. Implement 
Workers of America, C. I. O., 67 
N.W.2d 105, 341 Mich. 290—In re 
Randall, 57 N.W.2d 906, 336 Mich. 
335. 

Neb.—Cornett v. State, 53 N.W. 2d 
747, 155 Neb. 766, certiorari de¬ 
nied 73 S.CL 795, 345 U.S. 936, 97 
L.Ed. 1363. 

Bight of counsel held not denied 
A petitioner for writ of habeas 
corpus, who had been sentenced to 
jail for contempt, was not deprived 
of due process of law on ground 
that he was denied his constitu¬ 
tional right to be represented by 
counsel, where he was represented 
by counsel, but counsel was away 
at time of hearing, and petitioner 
spoke for himself. 

Cal.—^Ex parte Larrabee, 84 P.2d 224, 
29 Cal.App.2d 240. 

1.5 U.S.—Camarota v, U. S., C.G.A. 
N.J., 111 F.2d 243, certiorari de¬ 
nied Camarato v. U. S., 61 S.Ct. 16, 
311 U.S. 651, 85 L.Ed. 416. 

Craig V. Baird, D.aMich., 109 F. 
Supp. 496. 

1.10 Ala.—^Hunter v. State, 37 So.2d 
276, 251 Ala. 11, conformed to 37 
So.2d 280, 34 Ala,App. 148, cer¬ 
tiorari denied 37 So.2d 284, 251 
Ala. 324. 

1.15 Tex.—Ex parte Winfree, 263 S. 

W. 2d 154. 


of New Tork, NY.. 75 S.Ct 685, 
349 U.S. 58, 99 L.Ed. 883. 

1.25 U.S.—Regan v. People of State 
of N. Y., supra. 

2. Existence, nature, and extent of 
povreiv 

(1) Courts do not possess inherent 
power to punish for contempt by 
striking out a pleading duly filed by 
a party and rendering a judgment 
against him as by default. 

U.S.—Hovey v. Elliott, R.I., 17 S.Ct. 

841, 167 U.S. 409, 42 L.Ed. 215. 
Ala.—Covington County Bd. of Reve¬ 
nue V. Merrill, 68 So. 971, 193 Ala. 
521. 

NY.—Sibley v. Sibley, 78 NT.S. 743, 
76 App.Div. 132. 

Grant v. Greene, 105 NY.S. 641, 
65 Misc. 383, affirmed 106 NY.S. 
532, 121 App.Div. 756. 

12 C.J. p 1201 note 53. 

(2) According to authorities this 
power may be given by statute. 

Ark-—^Hammond Packing Co. v. 

State, 100 S.W. 407, 1199, 81 Ark. 
619. 126 Am.S.R. 1047, aflSrmed 29 
S.Ct. 370, 212 U.S. 322, 33 L.Ed. 
630, 15 Ann.Cas. 645. 

Miss.—^Illinois Cent. R. Co. v. San¬ 
ford, 23 So. 355, 942, 75 Miss. 862. 

(3) Other authorities take a view 
to the contrary. 

Cal.—O^Neill v. Thomas Day Co., 92 
P. 856, 152 Cal. 357, 14 Ann.Cas. 
970—^Foley v. Foley, 52 P. 122, 120 
Cal. 33. 65 Am.S.R. 147. 

Ill.—^Walter Cabinet Co. v. Russell, 
95 N.E. 462, 250 Ill. 416. 

(4) The latest view in New York 
is that, under the statutes and con¬ 
stitutional limitations, defendant dis¬ 
obeying an order of discovery or an 
order to produce books and papers 
may, as a penalty for suppressing 
evidence, be debarred from maintain¬ 
ing such defense or defenses as are 
affected by the presumption arising 
from the suppression of the evidence 
in duestion, but that the entire an¬ 
swer may not he stricken out and 
defendant wholly deprived of the 
right to defend as a punishment for 
contempt. 

NY.—^Feingold v. Walworth Bros., 
144 NE. 675, 238 NY, 446, 


1.20 U.S.—^Regan v. People of State 
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within the scope of the power of the court or ju¬ 
dicial tribunal in question, constitute due process 
of law,^ and statutes relating thereto do not deny 
due process of law or violate a constitutional guar¬ 
anty of due process,^ even though the proceedings 
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are before, or involve matters before a body or 
officer not constituting a court proper, but possess¬ 
ing judicial powers,^ or the proceedings do not 
have all the features of a criminal prosecution,^ 


(5) The striking of answer and 
rendering a default judgment against 
defendant because he is in civil con¬ 
tempt is an unconstitutional denial 
of due process of law unless con¬ 
tempt grows out of defendant’s fail¬ 
ure to produce, when ordered to do 
so, material evidence in his posses¬ 
sion or under his control, in which 
case a presumption arises as to bad 
faith and untruth of his answer 
which justifies striking it. 

D.a.-—Duell V. Duell, 178 F.2d 683, 
86 U.S.App.D.C. 78, 14 A.L.R.2d 660. 

(6) A plaintiff who submits him¬ 
self to the jurisdiction of a court 
for the determination of his legal 
rights is guaranteed the privilege 
of having the merits of his cause 
adjudicated in the proper judicial 
tribunal, and although that right be 
suspended as a punishment for con¬ 
tempt of court it may not be forever 
barred without an adjudication on 
the merits. 

Fla,—Palm Shores v. Nobles, 6 So.2d 
62, 149 Fla. 103. 

Denial of privileges as litigant in 
punishment of contempt generally 
see Contempt § 97. 

3. TT.S.—Fisher v. Face, Tex., 69 S. 
Ct. 426, 336 U.S. 166, 93 L.Bd. 669, 
rehearing denied 69 S.Ct. 663, 336 
U.S. 928, 93 L.Ed. 1089. 

U. S. V. Thompson, C.A.N.T., 214 
F.2d 545. 

In re Estes, D.C.Tex,, 87 F.Supp. 
461, reversed on other grounds, C. 
A., Estes V. Potter, 183 F.2d 865, 
certiorari denied 71 S.Ot. 366, 340 
U.S. 920, 96 L.Bd. 664—Doss v. 
Lindsley, D.C.I11., 63 F.Supp. 427. 

U. S. V. Moore, D.C.N.T., 287 F. 
879, affirmed, C.C.A., 294 F. 852, 
certiorari denied U. S. ex rel, Pa- 
leais V. Moore, 44 S.Ct. 331, 264 
U.S. 681, 68 L.Ed. 860. 

Conn.—McCarthy v. Clancy, 148 A. 
551, 110 Conn. 482. 

Ill.—^Dreman v. Fields, 92 N.E.2d 
664, 406 Ill. 163. 

People ex rel. Rusch v. Monte- 
sano, App., 12 N.B.2d 915—Tegt- 
meyer v. Tegtmeyer, 11 N.E.2d 657, 
292 IlLApp. 434. 

Iowa.—Harding v. McCullough, 19 
N.W.2d 613, 286 Iowa 666. 

La.—State v, Broxson, 111 So. 611, 
163 La, 94. 

Mass.—Blankenburg v. Common¬ 
wealth, 172 N.E. 209, 272 Mass. 26. 
73 A.L.R. 808, certiorari denied 51 
S.Ct 344, 283 U.S. 819, 76 L.Ed. 
1435. 

Mo.—Osborne v. Purdome, 244 S.W. 
, ;2d 1005, 29 A.L.R.2d 1141, certio- 
ra^ri denied 72 S.Ct. 1046, 348 U.S. 


953, 96 L.Ed. 1354, rehearing de¬ 
nied 72 S.Ct. 1072, 343 U.S. 988, 
96 L.Ed. 1375. 

Tex.—^Ex parte Dulaney, 203 S.W.2d 
203, 146 Tex. 108. 

12 C.J. p 1201 notes 41, 48, 49. 

Xtafiisal to hear moving party un¬ 
til he purges himself of contempt is 
permissible. 

Cal.—O’Neill v. Thomas Day Co., 92 
P. 856, 152 Cal. 367, 14 Ann.Cas. 
970. 

N.Y.—Gross v. Clark, 87 N.T. 272— 
Brinkley v. Brinkley, 47 N.T. 40. 
Pourteenth Amendment held Inap¬ 
plicable to action of state judge 

(1) Action of a state judge in 
bolding a person guilty of contempt 
of court was not an action of the 
state, and therefore such action was 
not subject to provisions of the Four¬ 
teenth Amendment of the federal 
Constitution. 

U.S.—Shemaitis v. Reid, C.A.Ill., 193 
F.2d 119. 

(2) Even if state judge, who had 
adjudged person to be in contempt 
of court, may have been mistaken in 
fact, or may have misconceived the 
law, the judgment was not Invalid 
for want of due process under feder¬ 
al constitution, and was valid and 
binding until set aside by proper pro¬ 
ceedings. 

U.S.—Shemaitis v. Reid, supra. 

4. U.S.—^Blackmer v. U. S., App.D.C., 
62 S.Ct. 252, 284 U.S. 421, 76 L.Ed. 
375. 

Simon v. U. S., C.C.A.Hawaii, 62 
F.2d 13. 

Ill.—People ex rel. Rusch v. Ladwig, 
7 N,E.2d 313, 365 Ill. 574—People 
V. Hoffman, 152 N.E. 697, 322 Ill. 
174—^People v. Rushworth, 128 N. 

E. 656, 294 Ill, 455. 

Iowa.—State v. Baker, 270 N.W. 369. 
Mass.—Petition of Connors, 149 N.E. 
609, 254 Mass. 103. 

N.T.—Reeves v. Crownshield, 8 N.E. 

2d 283, 274 N.T. 74, 111 A.L.R. 389. 
12 C.J. p 1201 notes 43 [a], 48. 
Discrimluatiott iu punishment 
A federal statute limiting the term 
of imprisonment for contempt in cer¬ 
tain cases, but excepting disobedi¬ 
ence of a decree in’ a suit brought by 
the United States does not make 
such an arbitrary discrimination in 
punishment as to deny due process 
of law, since congress has constitu¬ 
tional power to prescribe greater 
punishment for an offense involving 
the rights and property of the Unit¬ 
ed States than for a like offense in¬ 
volving the rights or property of a 
private person. 


"U-S.—^Hill v. U. S. ex rel. Weiner 
Pa., 57 S.Ct. 347, 300 U.S. 105 81 
L.Bd. 637. 

5. U.S.—Be van v. Kreiger, Ohio, 53 
S.Ct. 661, 289 U.S. 469, 77 L.Ed 
1316. 

Mo.—Noell V. Bender, 296 S,W. 532 
317 Mo. 392. 

12 C.J. p 1201 note 46. 

6. Jury trial is not essential to due 
process of law in contempt proceed¬ 
ings. 

U.S.—Simon v. U. S„ C.C.A.Hawaii, 
62 F.2d 13. 

Doss V. Lindsley, D.C.I11., 53, F. 
Supp. 427. 

D.C.—Maynard v. U. S., 23 P.2d 141, 
57 App.D.C. 314. 

Kan.—State v. Jack, 76 P. 911, 69 
Kan. 387, 1 L.R.A.,N.S., 167, 2 Ann. 
Cas. 171, affirmed 26 kct. 73, 199 

U. S. 372, 50 L.Ed. 234, 4 Ann.Cas. 
689, followed in In re Bell, 76 P. 
1129, 69 Kan. 885. 

Md.—Sheets v. City of Hagersto-wn, 
102 A.2d 734, 204 Md. 113. 

Mo.—State ex rel. Pulitzer Pub. Co. 

V. Coleman, 162 S.W.2d 640, 347 
Mo. 1239. 

Tenn.—Pass v. State, 184 S.W.2d 1, 
181 Tenn. 613. 

35 C.J. p 196 note 20. 

Presence of defendant at hearing 
is not essential; the requirement of 
due process is satisfied by suitable 
notice and adequate opportunity to 
appear and be heard. 

U.S.—Blackmer v. U. S., App.D.C., 52 
S.Ct. 252, 284 U.S. 421, 76 L.Ed. 
376, 

railure to make 

Specific findings of fact as such did 
not deny to petitioner due, process, of 
law, where under statute the mak¬ 
ing of fact finding was unnecessary, 
and such findings, if made, could not 
possibly be other than those which 
petitioner had set up in his answer. 
U.S.—Doss V. Lindsley, D.C.Ilh, 53 

F.Supp. 427. 

Arraignment held not necessary 
Order to show cause why two un¬ 
ions, their officers, pickets, etc., 
should not be held In contempt for 
violation of temporary injunction 
against certain unlawful picketing 
practices, and petition on which it 
was based, together with accompany¬ 
ing affidavits, constituted informa¬ 
tion and charges against picket and 
captain of pickets, and it was not 
necessary that there be an arraign¬ 
ment in order to afford picket and 
captain of pickets due process. 
U.S.—-Craig v. Baird. D.C.Mich., 109 
F.Supp. 496. 
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or the power to adjudicate and punish is exercised 
summarily in the case of a direct contempt or con¬ 
tempt committed in the immediate presence of the 
court or tribunal and all the elements of which are 
within the personal knowledge or observation of 
the judge or judicial officer,*^ particularly where im¬ 
mediate punishment is essential to prevent de¬ 
moralization of the authority of the courts*® 

Contempt before one-man grand jury. Although 
there is authority to the contrary,it is a viola¬ 
tion of due process of law for the judge to sit 
as a judge-grand jury before which witnesses tes¬ 
tify, and then preside at a contempt hearing where¬ 
in witnesses are adjudged in contempt for their 
conduct before the one-man grand jury.'^-^s jg 
also a denial of due process, where the one-man 
grand jury conducting its secret grand jury investi¬ 
gation forms the belief that a witness has testified 
evasively and has given contradictory answers to 
questions and immediately charges the witness with 
contempt and immediately convicts and sentences 
him to jail, all without any break in the secrecy, 
which thereby constitutes a failure to afford the wit¬ 
ness a public trial on the contempt charge,7-20 with¬ 
out giving the witness a chance to prepare a defense, 
or an opportunity either to cross-examine grand 
jury witnesses or to summon witnesses to refute 
the charge against him,'^-25 


A review of contempt proceedings may be au¬ 
thorized by statute, whether the party charged with 
contempt is convicted or acquitted,^ and on such 
review by certiorari no formal notice to a party 
acquitted is essential to constitute due process of 
law for the annulment of his discharge,® Where a 
conviction has been had, a sufficient review of the 
facts to ascertain whether a contempt had been 
committed does not deprive defendant of due proc¬ 
ess of law in that regard,®*® 

§ 579. Criminal Prosecutions 

Due process of law In a criminal prosecution con¬ 
sists of a law creating or defining the offense, an im¬ 
partial tribunal of competent jurisdiction, accusation In 
due form, notice and opportunity to defend, trial ac¬ 
cording to established procedure, and discharge unless 
found guilty. 

Quoted in; U,S.—Simons v. U. S., C.C.A.'Wash.» 119 F. 

2d 539, 544, certiorari denied 62 S.Ct 78, 
314 U.S. 616, 86 L.Ed. 496. 

Application of Middlebrooks, D.C.Cal., 88 
F.Supp. 943, 950, reversed on other 

grounds, C.A., Rose v. Middlebrooks, 188 
F.2d 308, certiorari denied 72 S.Ct. 90, 
342 U.S. 862, 96 L.Ed. 649. 

Convictions cannot be brought about by methods 
that offend a sense of justice and prisoners ac¬ 
cused of crime must be given some clearly defined 
method by which they may raise claims of denial 


7. U.S.—Fisher v. Pace, Tex., 69 S. 
Ct. 425, 336 U.S. 165, 93 U.Ed. 569. 
rehearing denied 69 S.Ct. 663, 336 
U.S. 928, 93 L.Ed. 1089—re Oli¬ 
ver, Mich., 68 S.Ct. 499, 333 U.S, 
257, 92 L;Ed. 682—Cooke, v. U. S., 
Tex., 45 S.Ct. 390, 267 U.S. 617, 
69 L.Ed. 767. 

In re ‘ Manufacturers Trading 
Corp., C.A.Ohio, 194 F.2d 948—Mac- 
Innls V. U. S., C.A.9, 191 F.2d 157, 
certiorari denied 72 S.Ct 628, 342 
U.S. 963,'96 L.Ed. 708. 

Fleming v. U. S., C.C.A.China, 
279 F. 613, appeal dismissed 43 S. 
Ct 10, 260 U.S. 752, 67 L.Ed. 496. 

Ala.—Ex parte Morris, 42 So.2d 17, 
252 Ala. 661. 

Cal.—^Bridges v. Superior Court in 
and for Los Angeles County, 94 P. 
2d 983, 14 Cal.2d 464, reversed on 
other grounds 62 S.Ct 190, 314 U. 
S. 252, 86 L.Ed. 192. 

Colo.—^Lindsey v. People, 181 P. 531, 
66 Colo. 343, 16 A.L.R. 768, error 
dismissed Lindsey v. People of 
State of Colorado, ex rel. Rush, 41 
S.Ct 321, 255 U.S. 580, 65 L.Ed. 
785. 

D.C.—^In re Chaifetz, Mun.App., 68 
A.2d 228. 

Ga.—White v. George, 24 S.E.2d 787, 
195 Ga. 465. 

Ilk—^People V. Loughran, 118 N.E. 
2d 310, 2 I11.2d 258—People v. Hag- 
opian, 97 N.E.2d 782, 408 Ill. 618, 


appeal transferred, see, 99 N.E.2d 
726, 343 IlLApp. 640. 

Ind.—Levick v. State, 69 N'.E.2d 597, 
224 Ind. 661. 

Mich.—In re Scott, 71 N.W.2d 71, 342 
Mich. 614. 

Miss.—^Ex parte Redmond, 132 So. 
328, 159 Miss. 449. 

N.J.—In re Schwartz, 42 A.2d 564. 
133 N.J.Law 79, reversed on other 
grounds 46 A.2d 804, 134 N.J.Law 
267. 

Ohio.—Fawick Airflex Co. v. United 
Elec., Radio & Mach. Workers Lo¬ 
cal No. 735, App., 101 N.E.2d 797 
—Fawick Airflex Co. v. United 
Elec. Radio & Mach. Workers of 
America, Local 735, C. I. O., App., 
96 N.E.2d 610, appeal dismissed 92 
N.E,2d 689, 153 Ohio St 589, 

Or.—Rust V. Pratt 72 P.2d 533, 157 
Or. 605, appeal dismissed 58 S.Ct 
648, 303 U.S. 621, 82 L.Ed. 1084. 

Pa.—Commonwealth v, Butler, 90 A. 
2d 838, 171 Pa.Super. 350. 

Wis.—Rubin v. State, 216 N.W'. 513, 
194 Wis. 207—Rubin v. State, 211 
N.W. 926, 192 Wis. 1. 

12 C.J. p 1201 note 42. 

Refusal to testify or answer farther 
questions 

U.S.—Be van v. Krieger, Ohio, 53 S. 
Ct 661. 289 U.S. 459, 77 L.Ed. 1316. 

Conn.—McCarthy v. Clancy, 148 A. 
651, 110 Conn. 482. 
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Ill.—People V. Cochrane, 138 N.E. 
291, 307 Ill. 126. 

7.5 U.S.—In re Oliver, Mich., 68 S. 
Ct 499, 333 U.S. 257, 92 L.Ed. 682. 

7.10 U.S.—Slattery v. MacDonald, C. 
C.A.Mich., 151 P.2d 326, certiorari 
denied 66 S.Ct 486, 326 U.S. 787, 
90 L.Ed. 478, rehearing denied 66 
S.Ct 528, 327 U.S. 814, 90 L.Ed. 
1038. 

7.15 U.S.—In re Murchison, Mich., 
75 S.Ct 623, 349 U.S. 133, 99 L.Ed. 
942. 

7.20 U.S.—In re Oliver, Mich., 68 S. 
Ct 499, 333 U.S. 267, 92 L.Ed. 682. 
“The right to be heard in open 
court before one is condemned is too 
valuable ’to be whittled away under 
the gruise of demoralization of 
court’s authority.” 

U.S.—In re Oliver, supra. 

7.25 U.S.—^In re Oliver, supra. 

8. Iowa.—Tuttle v- Hutchison, 151 
N.W. 845, 173 Iowa 603. 

9. Iowa.—Jones v. Mould, 132 N.W. 
45, 161 Iowa 599—Brown v. Pow¬ 
ers, 125 N.W. 833, 146 Iowa 720. 

9.5 U.S.—Fisher v. Pace, Tex., 69 
S.Ct 425, 336 U.S. 155, 93 L.Ed. 569, 
rehearing denied 69 S.Ct 653, 336 

I U.S. 928, 93 L.Ed. 1089. 

9.50 U.S.—^Rochin v. People of Cali¬ 
fornia, Cal., 72 S.Ct. 205, 342 U.S. 
165, 96 L.Ed. 183, 25 A.L.R.2d 1396. 
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of due process of The due process provi¬ 

sion of the Fourteenth Amendment, just as that in 
the Fifth Amendment, was intended to guarantee 
procedural standards adequate and appropriate to. 
protect at all times people charged with, or sus¬ 
pected of, crime by those holding positions of power 
and auth6rity.9-<>0 Accordingly, in any criminal case, 
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the person accused may not be deprived of life 
liberty, or property except by due process of law,io 
even though he is guilty,'!! or even though he has 
a bad record of anti-social behavior.!!-5 The con¬ 
stitution does not, however, afford a guaranty of 
due process twice in the same case,!!-*!® and so where 
there was due process on a trial de novo, it is im- 


9-55 U;S.—Young v. Ragen, Ill., 69 

S.Ct. 1073, 337 U.S. 235, 93 L.Ed. 
1333. 

Palakiko v. Harper, C.A.Hawaii, 
209 P.2d 76, certiorari denied 74 
S.Ct. 683, 347 U.S. 966, 98 L.Ed. 
1101, rehearing denied 74 S.Ct. 789, 
347 U.S. 979, 98 L.Ed. 1118—Thom¬ 
as V. Teets, C.A.Cal., 206 P.2d 236, 
certiorari denied Teets v. Thomas, 
74 S.Ct. 240, 346 U.S. 910, 98 L.Ed. 
407. 

9.60 U.S.—Chambers v. State of 
Florida, Fla., 60 S.Ct. 472, 309 US. 
227, 84 L.Ed. 716. 

Okl.—Lyons v. State, 138 P. 2 d 142, 
140 P.2d 248, 77 Okl.Cr. 197, af¬ 
firmed 64 S.Ct. 1208, 322 U.S. 696, 
88 L.Ed. 1481, rehearing denied 65 
S.Ct. 26, 323 U.S. 809, 89 L.Ed. 646. 
Bastrlction on employmeiLt of tULCooa-i 
stltutlonal methods 
The Fourteenth Amendment of the 
constitution of the United States is 
a restriction upon employment of 
methods in state courts which violate 
due process clause of that amend¬ 
ment. 

Ariz.—State v. Her]g, 269 P.2d 261, 76 
Ariz. 96. 

10. US.—^Rochin v. People of Cali¬ 
fornia, Cal., 72 S.Ct. 205, 342 U.S. 
165, 96 L.Ed. 183, 26 A.L.R.2d 1396 
, —‘Willianis v. U S., Fla., 71 S.Ct. 
676. 341 US. 97. 95 L.Ed. 774—In re 
Oliver,, Mich., 68 S.Ct. 499, 333 U.S. 
267, 92 L.Ed. 682. 

Brooks , V., U S., C.C.A.Ga„ 164 
5;.2d 142. '. . • 

Ex parte Estrada, D.C.Tex., 93 F. 
Supp. 713—Application of Middle- 
brooks, D.C.Cal., 88 F.Supp. 943, 
reyersed on other grounds, C.A., 
Ross' V. 'Mfddlebrooks, 188 F.2d 308, 
certiorari' denied 72 S.Ct. 90, 342 
US. 862,’ 96 ■ L.Ed. 649—U. S. ex 
reL Mills V. Ragen, D.C.Ill., 77 F. 
Supp. 16—U S. V. Masaaki Kuwa- 
bara, D.C.Cal., 66 F.Supp. 716—U. 
S. ex i^ei. Murphy v. Warden of 
Clinton Prison, D.C.N.Y., 29 F. 

Supp. 486, affirmed, C.C.A., U S. 
ex rel.' Murphy v. Murphy, 108 F. 
2 d 8^1, . certiorari denied Murphy 
V. Warden of Clinton State Prison 
at pannemora, N. T., 60 S.Ct. 683, 
309 U.S. 661, 84 L.Ed. 1009, rehear¬ 
ing denied 60 S.Ct 609, 309 US. 
696, 84 L.Ed. 1036. 

Ala.—Lynn v. State, 106 So. 344 , 21 
AlkApp. 2 , certiorari denied & 
parte; Lynn, 106 So. 347, 214 Ala. 
77—CJabaniss v. City of Tuscaloo¬ 


sa, 104 So. 46, 20 Ala.App. 643— 
Hall V. State, 95 So. 904, 19 Ala. 
App. 178. 

Cal.—-Oorpus Juris Seoundnin cited 
in People v. Applegate, 204 P.2d 
689, 91 Cal.App.2d 163—^People v. 
Goldstein, 191 P.2d 102, 84 Cal.App. 
2d 681. 

Ind.—State v. Lindsey, 106 ]Sr.E.2d 
230. 231 Ind. 126—Campbell v. 

State, 96 Nr.E.2d 876, 229 Ind. 198 
—Bradley v. State, 84 N.E.2d 680, 
227 Ind. 131. 

Md.—Slansky v. State, 63 A.2d 699, 
199 Md. 94. 

Minn.—State v. Schabert, 15 N.W.2d 
685, 218 Minn, 1. 

Miss.—Brooks v. State, 46 So.2d 94, 
209 Miss. 150. 

Mont.—State v. Allison, 153 P.2d 141, 
116 Mont 352. 

Neb.—^Fitzsimmons v. State, 218 N. 

W. 83, 116 Neb. 440. 

N.J*.—State V. Cynkowski, 92 A.2d 
782, 10 N.J. 571—State v. Cooper, 
67 A.2d 298, 2 N.J. 540. 

N.Y.—People v. Prior, 63 N.E.2d 8, 
294 N.Y. 405, 169 A.L.R. 1157, mo¬ 
tion denied 63 N.E.2d 710, 294 N.Y. 
975—Morhous v. Supreme Court of 
New York, 66 N.E.2d 79, 293 N.Y. 
131. 

People, on Complaint of Kohler, 
V. Scharer, 58 N.Y.S.2d 87, 185 
Misc. 616. 

People V. Carroll, 112 N.Y.S.2d 
227. 

Ohio.—State v. Frohner, 80 N.E.2d 
868, 150 Ohio St 53. 

Okl.—^Wood V. State,. 14L P.2d 309, 
77 Okl.Cr. 305. 

Pa.^—Commonwealth v. Franklin, S2 
A,2d 272, 172 Pa.Super. 152. 

R-L—State V. Rossi, 43 A.2d 323, 71 
R.I. 284. 

Tex.—^Webb v. State, Cr., 278 S.W.2d 
168. 

Va.—Tilton v. Commonwealth, 85 S. 
E.2d 368, 196 Va, 774. 

Purpose of due proceiss clause of 
Fourteenth Amendment is not to pro¬ 
tect an accused against a proper con¬ 
viction but against an unfair convic¬ 
tion. 

US.—Adamson v. People of State of 
California, Cal., 67 S.Ct 1672, 332 
US. 46, 91 L.Ed. 1903, 171 A.L.R. 
1223, rehearing denied 68 S.Ct. 27, 
332 U.S. 784, 92 L.Ed. 367. 

Alien is accorded protection of 
Fifth Amendment in crihiinal pro¬ 
ceedings. 

U.S.—Harisiades v. Shaughnessy, N. 
Y., 72 S.Ct 512, 342 US. -580, 96 
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L.Ed. 686 , rehearing denied 72 S 
Ct 767, 343 U.S. 936, 96 L.Ed. 1344 ’ 
and Coleman v. McGrath, 72 SCt 
768, 343 U.S. 936, 96 L.Ed. 1344. 

meffectuality of waiver denying due 
process 

Any waiver of a defendant is in¬ 
effectual if it goes so far as to deny 
him due process of law. 

US.—Simons v. U. S., C.C.AWash., 
119 P.2d 639, certiorari denied 62 
S.Ct 78, 314 US. 616, 86 L.Ed. 496. 

The test for determining whether 
violation of constitutional and stat¬ 
utory rights of accused immediately 
after his arrest has amounted to 
such denial of due process as to re¬ 
quire reversal of conviction is wheth¬ 
er such violation has materially af¬ 
fected outcome of trial. 

Cal.—People v. Boyden, 263 P,2d 773 , 
116 Cal.App. 2 d 278. 

IMsdemeanor 

Due process clause Is applicable In 
prosecution for misdemeanor. 

Cal.—^People v. Agnew, 260 P.2d 869, 
114 Cal.App. 2 d Supp. 841. 

11 . U.S.—Ex parte Sullivan, B.a 
Utah, 107 F.Supp. 614—^Ex parte 
White, D.C.Hawail, 66 F.Supp. 982. 
N.J.—State V. Haber, 41 A.2d 326, 
132 N.J.Law 607. 

Pa.—Commonwealth v. O’Keefe, 148 
A. 73, 298 Pa. 169. 

DflCeire comanlssion of crime does not 
justify extraordinary ■ remedies or 
setting aside the constitutional guar¬ 
anty of due processi,,, ’ 

U-S.—^U. S. ex rel. palmer, v. Adams, 
D.C.Colo., 26 P. 2 d 141, appeal dis- 
misseij, C.C.A., Adams v. U S. ex 
rel. Palmer, 29 F.2d 541. 

Guilt or innooeiioe Irrelevaat 

In determining whether procedure 
by which state has determined guilt 
of an accused person conforms to re¬ 
quirements of due process, question 
whether the accused was in fact In¬ 
nocent or guilty is irrelevant and 
need not be considered. 

U.S.—U S. ex rel. Collins v. Claudy. 
C.A.Pa., 204 F.2d 624. 

11.5 US.—U S. ex rel. Collins , v. 

Claudy, C.A,Pa., 204 P. 2 d 624. 

N.Y.—People v. Carroll, 112 NXS.Sd 
227. 

11.10 Miss.—Simmons v. State, 20 
So.2d 64, 197 Miss. 326, certiorari 
denied 65 S.Ct. 590, 324 US. 821. 89 
L.Ed. 1391. 
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material that due process may have been denied in 
an earlier trialJ^i-iS The law by which the question 
of due process is determined is the law of the juris¬ 
diction where the offense was committed and the 
trial is had.^^ 
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a law creating or defining the offense, a court of 
competent jurisdiction, accusation in due form, no¬ 
tice and opportunity to defend, trial before an im¬ 
partial judge or judge and jury according to es¬ 
tablished criminal procedure, and a right to be 
discharged unless found guilty.13 Where these 


case requires 


Due process of law in a criminal 

11.15 NT.M.—state v. Gonzales, 95 P. 

2d 673, 43 N.M. 498. 

Due process awarded notwithstand¬ 
ing disqualification of mayor or 
justice of peace where trial de 
novo before impartial tribunal is 
had on appeal see infra § 581. 

12. U.S.—^Wolf V. People of State of 
Colorado, Colo., 69 S.Ct 1359, 338 

U. S. 25, 93 KEd. 1782. 

Ross V. Middlebrooks, C.A.Cal., 

188 P.2d 308, certiorari denied 72 
S.Ct. 90, 342 U.S. 862, 96 L.Ed. 

649. 

In re Krug, C.C.Wash., 79 F. 308. 
Colo.—^Wharton v. People, 90 P.2d 
615, 104 Colo. 260. 

Ga.—Lamar v. Prosser, 48 S.E. 977, 

121 Ga. 153. 

Md.—Slansky v. State, 63 A.2d 599, 

192 Md. 94. 

Nfev.— Corpus Juris SectuLdum cited 
In State v. Fouquette, 221 P.2d 404, 

409, 67 Nev. 505, certiorari denied 
Fouquette v. State of Nevada, 71 
S.Ct. 799, 341 U.S. 932, 95 L.Ed. 
1361, certiorari denied 72 S.Ct. 369, 

342 U.S. 928, 96 L.Ed. 691. 

Okl.—^Anderson v. State, 126 P. 840, 

8 Okl.Cr. 90, Ann.Cas.l914C 314. 

S.C.— Corpus Juris quoted in State 

V. Brown, 182 S.E. 838, 841, 178 S.C. 

294, appeal dismissed 56 S.Ct. 750, 

298 U.S. 639, 80 L.Ed. 1372. 

State or federal law 
A state statute providing for the 
prosecution of combinations is not 
invalid because of failure to guaran¬ 
tee immunity of persons examined 
from possible prosecution under a 
federal statute. 

U.S.—Jack V. Kansas, Kan., 26 S.Ct. 

73, 199 U.S. 372, 50 L.Ed. 234, 4 
Ann.Cas. 689. 

Primary responsibility for protect¬ 
ing rights guaranteed by Fourteenth 
Amendment to federal Constitution 
to persons accused of crime in state 
courts, and for devising effective cor¬ 
rective processed where such rights 
have been violated, rests on states. 

U.S.—Scott V. Hensiee, D.C.Ark., 104 
F.Supp. 218. 

13. U.S.— Oprpus Juris Secundum 
cited in Simons v. U. S., C.C.A. 
Wash., 119 F.2d 539, 544, certio¬ 
rari denied 62 S.Ct, 78, 314 U.S. 616, 

86 L.Ed. 496—-Hague v. Committee 
for Industrial Organization, C.C. 
A.N.J., 101 F.2d 774, modified on 
other grounds 59 S.Ct. 954, 307 U.S. 

496, 83 L.Ed. 1423. 

U S. ex rel. Marelia v. Burke, D. 
C.Pa., 101 F.Supp. 615, afiirmed 
C.A,, 197 P.2d 856, certiorari de¬ 


nied Marelia v. Burke, 73 S.Ct. 110, 
344 U.S. 868, 97 L.Ed. 673—Corpus 
Juris Secundum cited In Applica¬ 
tion of Middlebrooks, D.C.Cal., 88 
F.Supp. 943, 950, reversed on other 
grounds C.A., 188 F.2d 308, certio¬ 
rari denied 72 S.Ct. 90, 342 U.S. 
862. 96 L.Ed. 649. 

Iowa.—State v. Ferguson, 283 N.W. 
917, 226 Iowa 361. 

Ky.—Bowles v. Manning, 245 S.W. 
506, 196 Ky. 728. 

Miss.—Corpus Juris Secundum cited 
in Butler v. State, 63 So.2d 779, 
784. 217 Miss. 40. 

Mo.—Corpus Juris quoted in State 
V. Williams, 6 S.W.2d 915, 919, 320 
Mo. 296. 

Neb.—Corpus Juris quoted in Dutiel 
V. State, 284 N.W. 321, 325, 135 
Neb. 811. 

N.T.—Corpus Juris quoted in People 
V. Caralt, 241.N.Y.S. 641, 643, 135 
Misc. 842. 

Okl.—Prescott v. State, 37 P.2d 830, 
56 OkLCr. 259. 

S.C.—Corpus Juris quoted in State v. 
Brown, 182 S.E. 838, 841, 178 S.C. 
294, appeal dismissed 56 S.Ct. 750, 
298.U.S. 639, 80 L.Ed. 1372. 

Va.—Corpus Juris quoted in Anthony 
V. Commonwealth, 128 S.E. 633, 635, 
142 Va, 577. 

W.Va,—State ex rel. Cosner v. See, 
42 S.E.2d 31, 129 W.Va, 222. 

12 C.J. p 1202 note 56. 

Xiaw creating and defining offeoise 
is required by due process. 

N.J.—Levine v. State, 166 A. 300, 110 
N.J.Law 467. 

Legally constituted court 

(1) Accused has right to be tried 
by a legally constituted court, not 
by a kangaroo court. 

U.S.—Williams v. U. S., Fla., 71 S.Ct. 
576, 341 U.S. 97, 95 L.Ed. 774. 

(2) Basic to concept of due proc¬ 
ess of law in criminal case is trial 
in court of law, not trial by ordeal, 
and those who decide to take law into 
their own hands and act as prosecu¬ 
tor, jury, judge, and executioner, 
plainly act to deprive prisoner of 
trial which Constitution of United 
States guarantees him. 

U.S.—U, S. V. Lynch, D.C.Ga., 94 F. 
Supp. 1011, afiirmed C.A., Lynch 
V. U. S., 189 F.2d 476, certiorari 
denied 71 S.Ct. 50, 342 U.S. 831, 96 
L.Ed. 629. 

(3) No man's life, liberty or prop¬ 
erty may be forfeited as punishment 
until there has been a charge fairly 
tried in a public tribunal. 
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U.S.—In re Oliver, Mich., 68 S.Ct. 499, 
333 U.S. 257, 92 L.Ed. 682. 

Accusation In due form is required 
by due process. 

U.S.—^In re Oliver, Mich., 68 S.Ct 499, 
333 U.S. 257, 92 L.Ed. 682. 

N.J.—^Levine v. State, 166 A. 300, 
110 N.J.Law 467. 

Notice, defense, and hearing 

(1) Timely and ample notice and 
opportunity to defend and be heard 
are essential and fundamental condi¬ 
tions of due process in a criminal 
case. 

U.S.—^Williams v. People of State of 
New York, N.Y., 69 S.Ct 1079, 337 
U.S. 241, 93 L.Ed. 1337, rehearing 
denied 69 S.Ct 1529, 337 U.S. 961, 
93 L.Ed. 1760, rehearing denied 70 
S.Ct 34, 338 U.S. 841, 94 L.Ed. 514 
—Cole V. State of Arkansas, Ark., 
68 S.Ct 514, 333 U.S. 196, 92 L.Ed. 
644. 

U. S. ex rel. Collins v. Claudy, C. 
A.Pa., 204 F.2d 624—N. L. R. B. v. 
Bradley Washfountain Co., C.A.7, 
192 F.2d 144. 

Del.—State v. Moore, Super., 108 A. 
2d 675. 

Ill.—People V. Sherwin, 187 N.B. 441; 
353 Ill. 625—^People v. Lavendow- 
ski, 160 N.B. 582. 329 Ill. 223. 

N.Y.—^People v. Caralt, 241 N.Y.S. 
641, 135 Misc. 842. 

Okl.—^Ex parte Lackey, Cr., 279 P.2d 
380—In the matter of Lutker, Cr., 
274 P.2d 786. 

Pa.—Commonwealth v. O’Keefe, 148 
A. 73, 298 Pa. 169. 

W.Va.—Green v. Board of Ed. of 
Marion County, 56 S.E.2d 100, 133 
W.Va. 356. 

(2) “Due process of law" signifies 
a right to be heard in one’s defense. 
Ind.—^Molnar v. State, 177 N.E. 452, 

202 Ind. 669. 

Miss.—Simmons v. State, 20 So.2d 
64, 197 Miss. 326, certiorari denied 
65 S.Ct 690, 324 U.S. 821, 89 L.Ed. 
1391. 

Nev.—State v. Fouquette, 221 P.2d 
404, 67 Nev. 505, certiorari denied 
Fouquette v. State of Nevada, 71 
S.Ct 799, 341 U.S. 932, 95 L.Ed. 
1361, certiorari denied 72 S.Ct 369, 
342 U.S. 928, 96 L.Ed. 691. 

(3) It includes the right of accused 
to introduce evidence. 

Miss,—^Butler v. State, 63 So.2d 779, 
217 Miss. 40. 

(4) Outside of the war powers, a 
man should not be imprisoned with¬ 
out a hearing as to the cause. 
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conditions are fulfilled, there is no violation of the | guaranty of due process of law,l^ regardless of 


U.S.—Carlson v. Landon, C.A.Cal., 
186 F.2d 188. 

(5) It is a fundamental principle 
of the common law, embodied in the 
state and federal constitutions, that 
no person may be adjudged guilty 
and punished on a charge of wrong¬ 
ful conduct without a hearing. 

NT.T.—Sharkey v. Thurston, 196 N.B. 

766, 268 N.Y. 123. 

(6) Person who is unreasonably 
denied a hearing, especially in regard 
to a state capital case, is denied due 
process. 

U.S.—Cooper v. Denno, D.C.N.Y., 129 
P.Supp. 123, affirmed, C.A., 221 P. 
2d 626, certiorari denied 75 S.Ct. 
, 906, 349 U.S, 968, 99 L.Ed. 289. 

(7) A statute taking away the de¬ 
fense of insanity is invalid as deny¬ 
ing due process. 

Miss.—Sinclair v. State, 132 So. 581, 

' 161 Miss. 142, 74 A.L.R. 241. 

Wash.—^State v. Strasburg, 110 P. 
1020, 60 Wash. 106, 32 L..Il.A.,N.S., 
1216, Ann.Cas.l912B 917. 

(S') Where no notice or summons 
was served on a corporation charged 
with violating a sanitary code, as 
required by statute, and it did not 
appear by counsel, entry of judgment 
of conviction on corporation’s default 
was without due process. 

N.Y.—People v. Perfecto Chemical 
Co., 206 N.Y.S. 15, 123 Misc. 443. 

<9) Where venire and copy of in¬ 
dictment charging rape were served 
on accused more than one day before 
day set for trial, arraignment before 
service of venire and indictment did 
not constitute denial of due process 
of law. 

Ala.—Reeves v. State, 68 So.2d 14, 
260 Ala. 66, reversed on other 
grounds 75 S.Ct, 214, 348 U.S. 891, 
99 L..Ed. 700. 

Nature and cause of accusation 

(1) Due process of law requires 
that a person charged with an offense 
shall be duly advised of nature and 
cause of accusation against him, 

Fla.—Brown v. City of Tampa, 6 So. 

2d 287, 149 Fla. 482. 

(2) The constitutional right of ac¬ 
cused to demand the nature and cause 
of the accusation against him is not 
merely technical, but is fundamental 
and essential to the guaranty that no 
person shall be deprived of his lib¬ 
erty except by due process of law. 
Ala.—Morrow v. State, 126 So. 887, 

23 Ala.App. 452—Cooper v. State, 
74 So. 763, 15 Ala.App. 667. 

Opportunity to meet charge and pre¬ 
pare defense 

(1) Due process requires that ac¬ 
cused be given a fair opportunity to 
jmeet the charge against him, and a 
fail opportunity to prepare his avail¬ 
able defenses. 


U.S.—McCarty v. O’Brien, D.C.Mass., 
96 F.Supp. 704, affirmed, C.A., 188 
F.2d 161. 

(2) Wliere one purpose of prescrib¬ 
ed pretrial procedures is to enable 
accused to prepare his defense, and 

I where failure to employ required in- 
I vestigative technique was primary 
I reason why evidence of complaining 
I witness’ reputation for chastity never 
I reached court-martial at trial on rape 
charge, accused was denied due proc¬ 
ess of law. 

U.S.—Hicks v. Hiatt, D.C.Pa., 64 F. 
Supp. 238. 

(3) That petitioner had been denied 
any real notice of true nature of 
charge against him, that because of 
deception by representatives of state 
he had pleaded guilty to a charge 
punishable by 20 years to life impris¬ 
onment, that his request for benefit 
and advice of counsel had been de¬ 
nied by the court, and that he had 
been rushed to the penitentiary where 
his ignorance, confinement, and pov¬ 
erty had precluded the possibility of 
securing counsel to challenge the 
procedure by regular processes of 
appeal constituted a denial of due 
process of law. 

U.S.—Smith V. O'Grady, Neb., 61 S. 
Ct. 672, 312 U.S, 329, 85 L.Ed. 859. 

(4) Denial of order disclosing 
names of witnesses who appeared 
before grand jury, and of order re¬ 
leasing witnesses before grand jury 
from witnesses’ oath of secrecy, does 
not, however, deprive defendants of 
their constitutional guaranties. 

U.S.—U. S. V. Central Supply Ass’n, 
D.C.Ohio, 34 F.Supp. 241. 

(5) Federal Rules of Criminal Pro¬ 
cedure authorizing court at any time 
after filing of information or indict¬ 
ment to order attorney for govern¬ 
ment to permit defendant to Inspect 
and copy or photograph desigmated 
books, papers, documents or tangible 
objects, obtained from or belonging 
to defendant or obtained from others 
by seizure or by process, has no ap¬ 
plication to practices in state courts 
and cannot be incorporated into 
Fourteenth Amendment to the federal 
constitution as a limitation on state 
action. 

Cal.—People v. Kross, 247 P.2d 44, 
112 Cal.App.2d 602. 

Adher*e3xce to established proce¬ 
dure is essential. 

U.S.—Louie Tung v. Coleman, D.C. 

Idaho, 6 F.Supp. 702. 

Cal.—People v. Horiuchi, 300 P. 467, 
114 Cal.App. 416. 

Failure to exercise known , duty 
When a court or an officer of the 
court has knowledge requiring exer¬ 
cise of a duty on accused’s behalf, 
failure to exercise such duty consti¬ 
tutes a denial of due process of law. 
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I U.S.—Robinson v. Johnston, D.C Cal 
60 F.Supp. 774. ’ ■’ 

Due course of justice 

’‘Due process of law” identifies 
itself with due course of justice and 
means not only the due conviction 
and punishment or the due acquittal 
and discharge of an accused person 
as justice may require, but it also 
means the due course of proceedings 
in the administration of justice. 

U.S.—U. S. ex rel. Montgomery v. 

Ragen, D.C.Ill., 86 F.Supp. 382. 
Violation, of municipal ordinance 
Due process of law requires that a 
person charged with an “offense” 
against a municipal ordinance shall 
be duly advised of the nature and 
cause of the accusation, and have 
reasonable opportunity to conserve 
his defense, whether by securing 
witnesses or otherwise, and have it 
presented to and considered by the 
court before rendering Judgment 
Fla.—^Wright v. Worth, 91 So. 87, 83 
Fla. 204. 

Deprivation of liberty after ac¬ 
quittal constitutes denial of due 
process. 

Pa.—Commonwealth v. Johnson, 59 
A.2d 128, 359 Pa. 287. 

Commonwealth v. Franklin, 92 
A.2d 272, 172 Pa.Super. 152, 
Under Habitual Criminal Act 
N.J.—State V. Janiec, 74 A2d 605, 
9 N.J.Super. 29, affirmed 80 A.2d 
94, 6 N.J. 608, certiorari denied 
Janiec v. State of N. J., 71 S.Ct 
1007, 341 U.S. 966, 95 L.Ed. 1376. 

False imprisonment, fraudnleiLt 
trial, and wrongful conviction in a 
criminal case by reason of a willful 
and malicious conspiracy designed 
to that end and carried out by state 
officials and others acting under guise 
of state law, amounts to a depriva¬ 
tion of liberty without due process 
of law in violation of the Fourteenth 
Amendment. 

U.S.—McShane v. Moldovan, C.A. 
Mich., 172 F.2d 1016. 

14, U.S.—Paterno v. Lyons, N.Y. 68 

S.Ct. 1044, 334 U.S. 314, 92 L.Ed. 
1409. 

U. S. ex rel. Elliott v. Hendricks, 
C.A.Pa., 213 P-2d 922, certiorari 
denied 75 S.Ct. 77, 848 U.S. 851, 99 
L.Ed. 670—Shepherd v. U. S., C.A. 
Kan., 177 P.2d 938—Howell v. U. 
S., C.AW.Va., 172 P.2d 213. certio¬ 
rari denied 69 S.Ct. 1048, 337 U.S. 
90G, 98 L.Ed. 1718—Canada v. 

Jones, C.A.Neb., 170 F.2d 606, cer¬ 
tiorari denied 69 S.Ct. 638, 336 U.S. 
921, 93 L.Ed. 1083—U. S- ex rel. 
Bongiorno v. Ragen, C.C.AI11., 146 
P.2d 349, certiorari denied 66 S.Ct. 
1194, 325 U.S. 866, 89 L.Ed. 1985— 
Long V. Benson, C.C.A.Mich., 140 
F.2d 196, certiorari denied 64 S.Ct. 
947, 322 U.S. 732. 88 L.Ed. 1667, 
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rehearing- denied 64 S.Ct. 1151, 322 j 
U.S. 770, 88 L.Ed. 1595, 65 S.Ct. 28, 
323 U.S. 812, 89 L.Ed. 646, certio¬ 
rari denied Long v. Bush, 67 S.Ct. 
65, 329 U.S. 758, 91 L.Ed. 653— 
Stephenson v. Daly, D.C.Ind., 21 F, 
2d 625. 

U. S. V. Bridges, D.C.Cal., 86 P. 
Supp. 922—Ex parte Taylor, D.C. 
Cal., 58 F.Supp. 488—^Petition of 
Schafer, D.C.Wash., 54 F.Supp. 1019 
—In re Berue, D.C.Ohio, 54 F.Supp. 
252—Carr v. Lanagan, D.C.Mass., 
50 F.Supp, 41—In re Sharpe, D.C. 
Ky., 36 F.Supp. 386, affirmed, C.C. 
A., Sharpe v. Buchanan, 121 P.2d 
448, vacated on other grounds 63 
S.Ct. 245. 317 U.S. 238, 87 L.Ed. 
238, and rehearing denied, C.C.A., 
133 F.2d 100—People ex rel. Al- 
hanese v. Hunt, D.C.N.Y., 34 F. 
Supp. 444—U. S. ex rel. Henson v. 
Mills. D.C.Pa., 21 F.Supp. 616— 
Andrus v. McCauley, D.C.Wash., 21 
F.Supp. 70—U. S. ex rel. Mason v. 
Hunt, D.C.N.T., 16 F.Supp. 285. 
Ark.—Bowlin v. State, 1 S.W.2d 546, 
175 Ark. 1047. 

Cal.—People v. Cook. 247 P.2d 567, 
39 Cal.2d 496—Manchester v. Peo¬ 
ple, 204 P.2d 881, 33 Cal.2d 740, 
certiorari denied 69 S.Ct. 1508, 337 

U. S. 948, 93 L.Ed. 1751—People v. 
Kelley, 137 P.2d 1, 22 Cal.2d 169, 
appeal dismissed Kelley v. State of 
California, 64 S.Ct. 264, 320 U.S. 
715, 88 L.Ed. 420, rehearing denied 
64 S.Ct. 527, 321 U.S. 802, 88 L.Ed. 
1089. 

People V. Fowler, 260 P.2d 89, 

119 Cal.App.2d 657—People v. Col¬ 
lier, 249 P.2d 72, 113 Cal.App.2d 
861—People v. O’Brand, 207 P.2d 
1083, 92 Cal.App.2d 752—^People v, 
Goldstein, 191 P.2d 102, 84 Cal.App. 
2d 581—^People v. Gordon, 163 P. 
2d 110, 71 Cal.App.2d 606—People 

V. ZolotofC, 119 P.2d 745, 48 Cal. 
App.2d 360. 

Colo.—^Kelley v. People, 206 P.2d 337, 

120 Colo. 1, certiorari denied 70 
S.Ct. 151, 338 U.S. 880, 94 L.Ed. 540, 

Ga.—Ford v. State, 44 S.E.2d 263, 202 
Ga. 699—Williams v. State, 34 S. 
E.2d 854, 199 Ga 504—King v. 
State, 163 S.E. 168, 174 Ga 432. 
Ill.—People V. Williams, 86 N.E.2d 
355, 403 Ill. 429—People v. Mc- 
Elhaney, 68 N.E,2d 715, 394 Ill. 380 
—City of Chicago v. Clark, 194 N. 
E. 537. 359 Ill. 374—People v. Lav- 
endowski, 160 N.E. 682, 329 Ill. 
223. 

Iowa.—State v. Warren, 47 N.W.2d 
221, 242 Iowa 1176—State v. Man- 
ley, 196 N.W. 724. 197 Iowa 46. 

Kan.—Gibbons v, Hudspeth, 199 P.2d 
173, 166 Kan. 2. 

Ky.—Burch v. Lady. 249 S.W.2d 537. 
Me.—Le Clair v. White, 104 A. 516, 
117 Me. 335. 

Md.—Lenoir v. State, 80 A.2d 3, 197 
Md. 495—Slansky v. State, 63 A.2d 
599, 199 Md. 94—Weinecke v. State, 
62 A.2d 73, 188 Md. 172, 


Mo.—State v. Massey, 219 S.W.2d 
326, 358 Mo. 1108. 

N.J.—State V. Cynkowski, 92 A.2d 
782, 10 ISr.J. 671. 

State V. Oats, 108 A.2d 641, 32 N. 
J.Super. 436—In re Corpolongo, 100 
A.2d 503, 28 N.J.Super. 239, certio¬ 
rari denied Corpolongo v. Legay, 74 
S.Ct. 873, 347 U.S. 1018, 98 L.Ed. 
1140. 

N.T.—Morhous v. Supreme Court of 
NTew York, 56 N.E.2d 79, 293 N.Y. 
131. 

People, on Complaint of Kohler, 
V. Scharer, 58 N.Y.S.2d 87, 185 

Misc. 616—^People v. Wicka, 192 N. 
Y.S. 633. 117 Misc. 364. 

Ohio.—In re Sanders, App., 31 N.E. 
2d 246. 

Okl.—In re Opinion of the Judges, 
197 P.2d 629, 87 Okl.Cr. 297—Ex 
parte Miller, 169 P.2d 574, 82 Okl. 
Cr. 315—^Ex parte Lebarre, 124 P.2d 
277, 74 Okl.Cr. 156. 

Or.—State v. Blount, 264 P.2d 419, 
200 Or. 35, certiorari denied. Blount 
V. State of Oregon, 74 S.Ct. 711, 
347 U.S. 962, 98 L.Ed. 1105—State 
V. Rosser, 91 P.2d 295, 162 Or. 293. 
Pa.—Commonwealth ex rel. Marsh v. 
Lindsey, 198 A. 512, 130 Pa.Super. 
448. 

Commonwealth v. Weiner, Quar. 
Sess., 51 Dauph.Ca. 229—Common¬ 
wealth V. Bolish, Com.Pl., 55 Lack. 
Jur. 213. 

S.C.—State V. Harvey, 68 S.E.2d 409, 
220 S.C. 506—Corpus Juris q^uoted 
in State v. Brown, 182 S.E. 838, 
841, 178 S.C. 294, appeal dismissed 
56 S.Ct. 760, 298 U.S. 639, 80 L.Ed. 
1372* 

12 C-J. p 1202 note 58. 

“Due process of law is satisfied 
when one present in court is convict¬ 
ed of crime after having been fairly 
apprized of the charges against him j 
and after a fair trial in accordance 
with constitutional procedural safe¬ 
guards.” 

U.S.—^Frisbie v. Collins, Mich., 72 
S.Ct. 509, 512, 342 U.S. 619, 96 L. 
Ed. 541, rehearing denied 72 S.Ct. 
768, 343 U.S. 937, 96 L.Ed. 1344. 
Frocuratiou of witness 

The mere writing of a letter to an 
assistant United States attorney re¬ 
questing him to direct a jailer to al¬ 
low a prisoner to use the long dis¬ 
tance telephone in order to communi¬ 
cate with a prospective witness in 
another state, and the nonaction by 
the assistant attorney on the re¬ 
quest, falls short of being a denial 
of due process for the procuration of 
defendant’s witness. 

U.S.—Beebe v. Sanford, C.C.A.Ga, 138 
F.2d 412. 

Ability to plead, judgment as bax 
It is said that due process of law 
requires only that accused be given 
sufficient notice of the charge to 
prepare his defense and be able to 
plead the judgment as a bar to a 
subsequent prosecution. 
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CaL—^People v. Robinson, 290 P. 470, 
107 Cal.App. 211. 

Collateral assistance 

Federal due process does not entitle 
one accused of crime to receive at 
public expense all the collateral as¬ 
sistance needed to make his defense. 
U.S.—U. S. ex rel. Smith v. Baldl, C. 
A.Pa., 192 F.2d 540, affirmed 73 S. 
Ct. 391, 344 U.S. 561, 97 L.Ed. 549, 
and 73 S.Ct. 437, 344 U.S. 443, 97 
L.Ed. 469. 

Detention of evidence 

The detention, by a duly authorized 
enforcing officer, of all evidence 
which he believes points to a viola¬ 
tion of a penal law, either commit¬ 
ted in his presence, or about to be 
committed, is a proper function of 
the executive branch of government, 
and the exercise of such right does 
not violate any substantial right of 
the party thus accused. 

Tex.—^Rayburn v. Richardson, Civ. 
App., 131 S.W.2d 1000, appeal dis¬ 
missed 60 S.Ct. 718, 309 U.S. 632, 
84 L.Ed. 990. 

Matters not constltati]^ denial of 
due process 

(1) That accused, arrested in Chi¬ 
cago, was not permitted to bring 
with him to Los Angeles his books 
and blueprints of his patent on clear 
vision glass, for the manufacture 
and sale of which he formed a part¬ 
nership in which he sold an interest 
for which the buyer deposited as se¬ 
curity a bond which accused embez¬ 
zled, that his landlord in Chicago 
declined to send the documents to 
him, and that, because of his inabil¬ 
ity to introduce such documents in 
evidence, he was unable to show his 
disposition of the moneys realized 
from a ‘’sale” of the bond. 

Cal.—^People v. Schneider, 39 P.2d 
258, 3 Cal.App.2d 1. 

(2) Conviction based on disputed 
questions of fact. 

U.S.—U. S. ex rel. Holly v. Com¬ 
monwealth of Pennsylvania, U.C. 
Pa, 81 F.Supp. 861, affirmed, C.A., 
174 F.2d 480. 

(3) Indictment for perjury after 
acquittal of willful deprivation of 
rights secured by federal Constitu¬ 
tion and laws. 

U.S.—Williams v. U. S., C.A.Fla., 179 
F.2d 644, affirmed 71 S.Ct, 581, 341 
U.S. 70, 95 L.Ed. 758. 

(4) Mere error of state law. 

U.S.—Gryger v. Burke, Pa, 68 S.Ct 
1256, 334 U.S. 728, 92 L.Ed. 1683, 
rehearing denied 69 S.Ct. 13, 335 
U.S. 837, 93 L.Ed. 389. 

(5) Pact that trial judge in mur¬ 
der case was assigned to case by pre¬ 
siding judge under statute, although 
constitution required that vacancies 
in office of judges should be filled by 
governor. 

U.S.—Akins v. State of Texas, Tex., 
1 66 S.Ct 1276, 325 U.S. 398, 83 Lu 
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whether an appellate court may approve of the ver- elements, operate in a given case to deprive a liti- 

diet of the jury and the judgment based on it,i5 gant of due process of law in violation of the Four- 

and the Fourteenth Amendment does not subject teenth Amendment.'^^-^o 

criminal justice in the states to the specific limita- While the freedom of the state and federal gov- 
tions placed by the first eight amendments to the ernments to control and regulate the procedure of 

federal Constitution on the administration of crim- their courts for the prosecution of criminal offenses 

inal justice by federal authority, 15.6 although a limited by the requirement of due process of 
denial by a state of rights or privileges specifically law, and the procedure must not work a denial of 

embodied in the first eight amendments may, in cer- fundamental rights of accused included within the 

tain circumstances, or in connection with other conception of due process,!® no particular form 


Ed. 1692, rehearing* denied 66 S.Ct. 
86, 326 U.S. 806, 90 L.Ed. 491. 

(6) Statute providing for the care 
and commitment of "psychopathic 
personalities," which provides for 
hearing and examination on petition 
executed by a person having knowl¬ 
edge of the facts, for representation 
by counsel, and for compelling pro¬ 
duction of witnesses and gives a 
right of appeal. 

XJ.S.—State of Minnesota ex rel. Pear¬ 
son V. Probate Court of Ramsey 
County, Minn., 60 S.Ct. 623, 309 U. 
S. 278, 84 L.Ed. 744, 126 A.L.R. 
630. 

(7) Statute or rule adopting the 
"right and wrong" test of legal in¬ 
sanity. 

U.S.—^Leland v. State of Oregon, Or,, 
72 S.Ct. 1002, 343 U.S. 790, 96 L.Ed. 
1302, rehearing denied 73 S.Ct. 4, 
344 U.S. 848, 97 L.Ed. 669. 

Mo.—State v. McGee, 234 S.‘W.2d 687, 
361 Mo. 309, 

(8) Statute enabling district courts 
to determine, after due notice and 
hearing, mental condition of federal 
prisoners charged with federal of¬ 
fenses and suspected of mental in¬ 
competency, and to provide for care 
of those found to be incompetent to 
stand trial, by committing them to 
custody of attorney general, although 
their incompetency to stand trial is 
or may be permanent or of indefinite 
duration. 

U.S.—Greenwood v. U. S., C.A.Mo., 
219 F.2d 376, certiorari granted 76 
S.Ct. 89, 360 U.S. 821, 100 L.Ed. 

(9) Statement by trial judge after 
conclusion of trial in prosecution of 
defendant and after notice of appeal 
that it had become evident to him 
from early stage of trial that he was 
practically dealing with a guilty plea 
because of admissions which had 
been reduced to writing and intro¬ 
duced in evidence. 

U.S.—^Ex parte Danziger, D.C.Cal., 77 
P.Supp. 466, appeal dismissed, C.A., 
Eanziger v. Clark, 180 P.2d 895. 

(10) Refusal to permit examination 
of transcript of testimony given at a 
conference with prosecuting officers 
sund taken down by official reporter, 
vi^hich testimony wats not given be¬ 


fore either a magistrate or grand 
jury. 

Fla.—McAden v. State, 21 So.2d 33, 
155 Pla. 623, certiorari denied 66 
S.Ct. 28, 326 U.S. 723, 90 L.Ed. 
429. 

Events which actually took place as 
determinative of cLuestioii. 

One who complains that he has 
been denied due process in a criminal 
case, under statutory procedure, can¬ 
not go beyond events whieh actually 
took place, and contention that, un¬ 
der statutory procedures, some per¬ 
son other than accused at some time 
in future may be denied due process 
does not avail. 

Colo.—^Leick v. People, 281 P.2d 806. 

XUegal acts of state officials prior 
to trial are relevant only as they bear 
on petitioner’s contention that he 
had been deprived of a fair trial, ei¬ 
ther through use of a coerced confes¬ 
sion or otherwise. 

U.S.—Stroble v. State of California, 
Cal., 72 S.Ct, 699, 343 U.S. 181, 96 
L.Ed. 872, rehearing denied Stroble 
V. People of State of California, 72 
S.Ct. 1039, 343 U.S. 962, 96 L.Ed. 
613. 

15. U.S.—^Frank v, Mangum, Ga., 35 
S.Ct. 682, 237 U.S. 309, 69 L.Ed. 
969. 

S.C.—Corpus Juris (luoted in State v. 
Brown, 182 S.B. 838, 841, 178 S.C. 
294, appeal dismissed 66 S.Ct. 750, 
298 U.S. 639, 80 L.Ed. 1372. 

15.5 U.S.—Wolf V. People of the 

State of Colorado, Colo., 69 S.Ct. 
1369, 338 U.S. 26, 93 L.Ed. 1782— 
Palko V. State of Connecticut, 
Conn., 58 S.Ct. 149, 302 U.S. 319, 
82 L.Ed. 288. 

U. S. ex rel. Holly v. Common¬ 
wealth of Pennsylvania, E.C.Pa., 
81 P.Supp. 861, affirmed, C.A., 174 
P.2d 480. 

Recognition of differences naturally 
arising 

(1) Hue process clause of Four¬ 
teenth Amendment recognizes that 
differences arise naturally between 
procedures in state courts and those 
in federal courts, and leaves room for 
much of freedom which was original¬ 
ly reserved to states for their exer¬ 
cise of their own police powers and 
for their control over procedure to 
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be followed in criminal trials in their 
respective courts. 

U.S.—Bute V. People of State of Il¬ 
linois, Ill., 68 S.Ct. 763, 333 XJ.g 
640, 92 L.Ed. 986. 

(2) Underlying control over local 
police powers, and over state court 
procedures dealing with distinctly 
local offenses, remains in the states, 
though there have been modifications 
in some of the relations between the 
federal government and the people. 
U.S.—^Bute V. People of State of Il¬ 
linois, supra. 

(3) Limitation which Fourteenth 
Amendment places upon processes 
that may be practiced by the several 
states is descriptive of a broad regu¬ 
latory power over each state and not 
of a major transfer by the states 
to the United States of the primary 
and pre-existing power of the states 
over court procedures in state crim¬ 
inal cases. 

U.S.—Bute V. People of State of Il¬ 
linois, supra. 

(4) The Fourteenth Amendment 
does not, through its due process 
clause or otherwise, have effect of 
requiring the several states to con¬ 
form procedure of their state crim¬ 
inal trials to precise procedure of 
federal courts, even to extent that 
procedure of federal courts is pre¬ 
scribed by the Constitution or Bill of 
Rights. 

U.S.—^Bute V. People of State of Il¬ 
linois, supra. 

Does not Incorporate guaranty found 
in Sixth Amendment 
Neb.—Roberts v. State, 17 N.W.2d 
666, 145 Neb. 668. 

15.10 U.S.—U. S. ex rel. Holly v. 
Commonwealth of Pennsylvania, I>. 

C. Pa., 81 P.Supp. 861, affirmed, C. 
A, 174 F.2d 480. 

16. U.S.—^Brown v. State of Mis¬ 
sissippi, Miss., 66 S.Ct. 461, 297 U. 
S. 278, 80 L.Ed. 682, mandate con¬ 
formed to Brown v. State, Miss., 
167 So. 82—Snyder v. Common¬ 
wealth of Massachusetts, Mass., 64 
S.Ct. 330, 291 U.S. 97, 78 L.Ed. 674, 
90 A.L.R. 675. 

Ex parte Lee, D.C.R.I., 123 F. 
Supp. 439—Todd y. Dowd, D.C.Ind., 
100 F.Supp. 485—Ex parte Estrada, 

D. C.Tex., 93 F.Supp. 713. 
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or method of procedure in criminal cases is re¬ 
quired by the guaranty of due process so long as 
accused has due and sufficient notice of the charge 
or accusation and an adequate opportunity to be 
heard in defense.^^ process of law is not to 

be turned into a destructive dogma against the states 
in the administration of their system of criminal 
justice and the procedure followed by the states 
should not be held to violate the requirement of 
due process unless it violates the very essence of a 
scheme of ordered liberty and unless to continue 
it would violate a principle of justice so rooted in 
the traditions and conscience of the people as to be 
ranked as fundamental.^'^*^^ A claim of denial of 
due process cannot be predicated on the failure of 
a defense moveJi'^-^s There is nothing in the con¬ 
stitution that requires a court to permit a guilty 
person rightfully convicted to escape justice because 
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he was brought to trial against his will.^'^-^O 

Proceedings held not to be criminal prosecutions 
within the meaning and application of the fore¬ 
going rules include investigations, even of acts of 
a criminal nature,a proceeding before a board 
of medical examination and registration to revoke 
a physician^s license,^® proceedings in equity to en¬ 
join violation of a penal statute,proceedings 
under a sterilization act,20 proceedings under a 
sexual psychopath act, 20.5 proceedings under rules 
of the liquor control administration prohibiting the 
sale of alcoholic beverages to retailers except on 
specified terms and relating to the extension of 
credit, 20.10 and proceedings for the commitment 
of a delinquent person, the delinquency not being a 
crime and the statute providing for the commit¬ 
ment being designed to rescue, rather than punish, 
the delinquent.^! On the other hand, a bastardy 


N.J.—State V. Woodworth, 1 AL.2d 
254, 121 N.J.Law 78. 

Vt.—State V. Prouty, 111 A. 559, 94 
Vt. 359. 

12 C.J. p 1202 note 61. 

17. U.S.—^Vanderwyde v. Denno, D. 
C.N.T., 113 F.Supp. 918, affirmed 
C.A., 210 F.2d 105, certiorari de¬ 
nied 74 S.Ct. 646, 347 U.S. 949, 98 
L.Ed. 1096, rehearing denied 74 
S.Ct. 780, 347 U.S. 971, 98 L.Ed, 
nil. 

Ala.—Corpus Juris cited in Banks v. 
State, 93 So. 293, 303, 18 Ala.App. 
376, 207 Ala. 179, 

Cal.—People v. Zolotoff, 119 P.2d 745, 
48 Cal.App.2d 360. 

People V. Saffell, 168 P.2d 497, 
74 Cal.App.2d Supp. 967. 

Ill.—People V. Shoffner, 79 N.E.2d 
200, 400 Ill. 174—'People v. Nowak, 
55 N.E.2d 63, 387 Ill, 11, 152 A.L. 

R. 1104, certiorari denied 65 S.Ct. 
67, 323 U.S. 745, 89 L.Ed. 597, re¬ 
hearing denied 65 S.Ct. 114, 323 U. 

S. 814, 89 L.Ed. 648—People v. 
Terry, 9 N.E.2d 322, 366 Ill. 520. 

Ind.—^Molnar v. State, 177 N.B. 452, 
202 Ind. 669. 

Md.—Slansky v. State, 63 A.2d 599, 
199 Md. 94. 

Mass.—Commonwealth v. Coggins, 87 
N.E.2d 200, 324 Mass. 652, certio¬ 
rari denied 70 S.Ct. 152, 338 U.S. 
881, 94 L.Ed. 641—Commonwealth 
V. Millen, 194 N.E. 463, 289 Mass. 
441. 

Minn.—State v. Meyer, 37 N.W.2d 3, 
228 Minn. 286. 

Neb.—Rozgall v. Dorrance, 23 N.W. 
2d 85, 147 Neb. 260—Cowan v. 

State, 2 N.W.2d 111, 140 Neb. 837. 
12 C.J. p 1202 note 57. 

Matter for individual states 

(1) The prosecution of crime is a 
matter for the individual states, ex¬ 
cept for the limited scope of the fed¬ 
eral criminal code, and the due proc¬ 
ess clause does not reoLuire that crim¬ 


inal procedure be uniform through¬ 
out the states but each state can 
choose the methods, and practices 
by which crime is brought to book so 
long as the ultimate dignities of man 
assured by federal constitution are 
observed. 

U.S.—Carter v. People of State of Il¬ 
linois, 67 S.Ct 216, 329 U.S. 173, 
91 L.Ed. 172. 

Humes v. Robbins, B.C.Mo., 128 
F.Supp. 536—^U. S. ex rel. Marelia 
V. Burke, D.C.Pa., 101 F.Supp. 615, 
affirmed C.A., 197 F.2d 856 certio¬ 
rari denied 73 S.Ct 110, 344 U.S. 
868, 97 L.Ed. 673. 

(2) Due process does not militate 
against respect for the deeply rooted 
systems of criminal justice, and 
should not furnish opportunities pre¬ 
viously uncontemplated for opening 
wide the prison doors of the land. 
U.S.—^Foster v. People of State of 
Illinois, Ill., 67 S.Ct 1716, 332 U.S. 
134, 91 L.Ed. 1965. 

Mich.—People v. Coates, 59 N.W.2d 
83, 337 Mich. 56, certiorari denied 
Coates V. People of State of Mich¬ 
igan, 74 S.Ct 64, 346 U.S. 840, 98 
L.Ed. 361. 

17.5 U.S.—^Rochin v. People of Cal¬ 
ifornia, 72 S.Ct 205, 342 U.S. 165, 
96 L.Ed. 183, 25 A.L.R.2d 1396— 
Poster V. People of State of Il¬ 
linois, Ill., 67 S.Ct 1716, 332 U.S. 
134, 91 L.Ed. 1955. 

Mich.—^People v. Coates, 59 N,W^2d 
83, 337 Mich. 56, certiorari denied 
Coates V. People, of State of Mich¬ 
igan, 74 S.Ct 64, 346 U.S. 840, 98 L. 
Ed. 361. 

17.10 U.S.—^Bute V. People of State 
of Illinois, Ill., 68 S.Ct 763, 833 
U.S. 640, 92 L.Ed. 986. 

17,15 U.S.—U. S. ex rel. Smith v. 

Baldi, Pa., 73 S.Ct 391, 344 U.S. 
561, 97 L.Ed. 549; Daniels v. Allen, 
73 S.Ct 437, 344 U.S. 44^, 97 L.Ed. 
469. 


17.20 U.S.—Frisbie v. Collins, Mich., 

72 S.Ct 509, 342 U.S. 519, 96 L.Ed. 
541, rehearing denied 72 S.Ct. 768, 
343 U.S. 937, 96 L.Ed. 1344. 

Vickery v. Nall, D.C.Ky., 110 F. 
Supp. 749. 

Reauiring one forcibly removed from 
another state without formality of 
extradition to face criminal charg¬ 
es in the state to which he is re¬ 
turned as not constituting denial 
of due process see supra § 581. 
18- U.S.—^Northwest Bancorporation 
V. Benson, D.C.Minn., 6 F.Supp. 704, 
affirmed 64 S.Qt 775, 292 U.S. 606, 
78 L.Ed. 1468. 

Ind.—Sisk v. State, 110 N.E.2d 627, 
232 Ind. 214, certiorari denied 74 
S.Ct 60, 346 U.S. 838, 98 L.Ed. 359. 
John Boe proceedings by a prose¬ 
cuting attorney, brought for the pur¬ 
pose of examining witnesses in a 
criminal case, do not violate Const, 
art 6 §§ 2, 7, 20, as they in no manner 
interfere with defendant’s prepara¬ 
tion for trial, or prevent him from 
securing witnesses. 

S.D.—State V. Keliher, 194 N.W, 657, 
46 S.D. 484. 

19. Kan.—Brinkley v. Hassig, 289 P. 
64, 130 Kan. 874, appeal dismissed 
51 S.Ct 39, 282 U.S. 800, 75 L.Ed, 
720. 

19.5 B.I.—^Kane v, Lapre, 33 A.2d 
218, 69 R.I. 330. 

20. Idaho.—State v. Troutman, 299 
P. 668, 50 Idaho 673. 

20.5 N.H.—^In re Farnsworth, 111 
A. 2d 825—^In re Craft 109 A.2d 853, 
99 N.H. 287—^In re Mundy, 85 A.2d 
371, 97 N.H. 239. 

20.10 R.I.—Sepe v. Daneker, 68 A.2d 
101, 76 R.I. 160. 

21. Mass.—^Ex parte Dubois, 120 N. 
E.2d 920, 331 Mass. 575. 

I>efectlva d^ing,iLeiit 

Mass.—^Ex parte Dubois, supra. 
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case has been considered a criminal prosecution for 
this purpose but, as noted in Bastards § 52 a, 
diverse views have been entertained as to the na¬ 
ture of bastardy proceedings generally. 

§ 580. -- Creation or Definition of Offenses 

Due process applies to legislation in criminal matters, 
and in order to constitute due process of iaw, a penal 
statute or ordinance must be a reasonable exercise of 
power possessed by the legislative body enacting it and 
must fix a standard of guilt with reasonable certainty. 

Due process applies not only to court procedure, 
but also to legislation, especially in criminal mat- 
ters.22.60 The statute under which a person is de¬ 
prived of his liberty as punishment for crime is 
a part of the process of law used against him^^ 
and not only does due process require, inter alia, 
a law creating and defining the offense, as noted 
supra § 579, but it also requires that the statute de¬ 


fining the crime be valid and constitutional.24 The 
power of a state to determine that certain acts shall 
constitute a crime and to fix the punishment therefor 
is limited by the constitutional guaranty of due 
process of law;26 but such limitation, in the main, 
concerns not restrictions on the powers of the states 
to define crime, except in the restricted area where 
federal authority has preempted the field, but re¬ 
strictions on the manner in which the states may 
enforce their penal codes.25.6 

In order to satisfy the constitutional require¬ 
ment of due process, a state or federal statute, or 
municipal ordinance creating and defining an of¬ 
fense and fixing the punishment therefor must be 
a reasonable exercise of power possessed by the 
federal, state, or municipal legislative body enacting 
it,26 and must not arbitrarily and unreasonably pre¬ 
scribe that certain acts inherently and generally in- 


juveulle deli3ic(.aeiit 
Cal.—Ex parte Daedler, 228 P. 467, 
194 Cal. 320. 

Conn.—Cinaue v. Boyd, 121 A. 678, 
99 Conn. 70. 

Minn.—Ex parte Peterson, 187 N.W. 
226, 161 Minn. 467. 

Mo.—State v. Heath, 181 S.W.2d 517, 
362 Mo, 1147—Ex parte NTaccarat, 
41 S.W.2d 176, 328 Mo. 722, 76 A,L. 
R. 654. 

N.M.—In re Santillanes, 138 P.2d 603, 
47 N.M, 140. 

22. Ky.—Smith v. Mustain, 276 S. 
W. 154, 210 Ky, 445, 44 AL.R. 386. 

22.50 U.S.—•■Williams v. U. S., C.A. 
Fla., 179 F.2d 644, affirmed 71 S.Ct. 
581, 341 U.S. 70, 96 E.Ed. 758, 

23. U.S.—U. S. V. Armstrong, D.C. 
Ind., 266 F. 683. 

"Crimes to be punished by impris¬ 
onment must be defined by competent 
impartial authority in order to afford 
due process." 

Fla,—State ex rel. Lichtenstein v. 
Coleman,. 183 So. 730, 134 Fla. 129. 

24. U.S.—^Winters v. People of State 
of New York, N.Y., 68 S.Ct. 666, 333 
U.S, 607, 92 L.Ed. 840. 

U. S. V. De Cadena, D.C.Cal., 105 
F.Supp. 202—^U. S. V. Spector, D.C. 
Cal., 99 F.Supp. 778, reversed on 
other grounds 72 S.Ct. 591, 343 U.S. 
169, 96 L.Ed. 863, rehearing denied 
72 S.Ct. 1040, 343 U.S. 961, 96 L.Ed. 
1353—^F. & A. Ice Cream Co. v. 
Arden Farms Co., D.C.Cal., 98 F. 
Supp. 180—U. S. V. Armstrong, D. 
C.Ind., 265 F. 683. 

Ala.—Kahalley v. State, 48 So.2d 794, 
254 Ala. 482. 

Cal.—People v. Building Maintenance 
Contractors Ass’n, 264 P.2d 31, 41 
Cal.2d 719—Ex parte Blaney, 184 
P.2d 892, 30 Cal.2d 643. 

Market Basket v. Jacobsen, App., 
285 P.2d 344. 


, People V. Saad, 234 P.2d 786, 105 
Cal.App.2d Supp. 851. 

D.C.—^National Ass'n of Mfrs. of U. 
S. V. Mcd-rath, D.C., 103 F.Supp. 
610, vacated on other grounds Mc¬ 
Grath V. National Ass’n of Mfrs. 
of U. S., 73 S.Ct. 31, 344 U.S. 804, 
97 L.Ed. 627, rehearing denied 73 
S.Ct. 181, 344 U.S. 887, 97 L.Ed. 687 
—U. S. V. Peace Information Cen¬ 
ter, D.C., 97 F.Supp. 255. 

Fla.—Locklin v. Pridgeon, 30 So.2d 
102, 158 Fla, 737. 

S.D.—State v. Dove, 67 N.W.2d 917. 

Tex.—Ctorpus Juris Secundum cited 
in Lone Star Gas Co. v. Kelly, 166 
S.W,2d 446, 449, 140 Tex. 15, an¬ 
swer to certified question conform¬ 
ed to. Civ.App., 166 S.W.2d 191. 

Ex parte Chernosky, 217 S.W.2d 
673, 163 Tex.Cr. 52. 

25. U.S.—^Winters v. People of State 
of New York, N.Y., 68 S.Ct. 665, 
333 U.S. 607, 92 L.Ed. 84'0—Lanzet- 
ta V. State of New Jersey, N.J., 69 
S.Ct. 618, 306 U.S. 451, 83 L.Ed. 
888 . 

Ill.—People V. Belcastro, 190 N.E. 
301, 366 Ill. 144, 92 A.L.R. 1223. 

25.5 U.S.—^Rochin v. People of Cali¬ 
fornia, Cal,, 72 S.Ct. 205, 342 U.S. 
166, 96 L.Ed. 183, 25 A.L.R.2d 1396. 

26. U.S.—^Winters v. People of State 
of New York, N.Y., 68 S.Ct. 665, 333 
U.S. 607, 92 L.Ed. 840. 

U. S. ex rel. Murphy v. Warden 
of Clinton Prison, D.C.N.Y., 29 F. 
Supp. 486, affirmed, C.C.A., U. S. ex 
rel. Murphy v. Murphy, 108 F.2d 
861, certiorari denied Murphy v. 
Warden of Clinton State Prison at 
Dannemora, N.Y., 60 S.Ct. 683, 309 
U.S. 661, 84 L.Ed. 1009, rehearing 
denied 60 S.Ct. 609, 309 U.S. 696, 
84 L.Ed. 1036—Watch Tower Bible 
& Tract Soc. v. City of Bristol, D.C. 
Conn., 24 F.Supp. 57, affirmed 69 i 
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S.Ct. 246, 306 U.S. 672, 83 L.Ed. 
361. 

Cal.—People v. Camperlingo, 231 P. 

601, 69 Cal.App. 466. 

Nev.—^Park v. State, 178 P. 389, 42 
Nev. 386. 

N.J.—Levine v. State, 166 A 300, 110 
N.J.Law 467. 

Tex.—Overt v. State, 260 S.W. 866, 
97 Tex.Cr. 202. 

12 C.J. p 1202 note 62. 

As applied, a statute may be an 
arbitrary and unreasonable exercise 
of the police power of the state, un¬ 
warrantably infringing the liberty of 
accused in violation of the due proc¬ 
ess clause of the Fourteenth Amend¬ 
ment. 

U.S.—^Fiske v. State of Kansas, Kan., 
47 S.Ct. 656, 274 U.S. 380, 71 L.Ed. 
1108. 

profiteering 

A state statute punishing profiteer¬ 
ing and defining it as the selling or 
offering of any article of food, cloth¬ 
ing, fuel, or other necessity of life 
with the intent to obtain a fraudu¬ 
lent or greatly excessive price over 
its true or intrinsic worth, is a clear 
abuse of the police power and vio¬ 
lates the guaranty of liberty. 

Ala.—State v. Golstein, 93 So. 308, 
207 Ala. 569, 18 Ala.App. 687. 
Breach of agreement 

An ordinance punishing criminally 
breach of an agreement segregating 
the residences of white and colored 
persons is violative of due process. 
Tex.—Liberty Annex Corporation v. 
City of Dallas, Civ.App., 289 S.W. 
1067, affirmed City of Dallas v. 
Liberty Annex Corporation, Com. 
App., 296 S.W. 691. 

Applying for loan without written 
authority 

Penal L. § 2039, mstking it a mis¬ 
demeanor for any one to apply for 
a loan on real property without writ- 
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nocent shall constitute criminal offenses^’^ or make 
a classification which is purely arbitrary or un¬ 
reasonable and, furthermore, it must be suffi¬ 
ciently explicit, in its description of the acts, conduct 
or conditions required or forbidden, to prescribe the 
elements of the offense with reasonable certainty. 
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fix an ascertainable standard of guilt, and make 
known to those to whom it is addressed what con¬ 
duct on their part will render them liable for its 
penalties, and not be so vague that men of common 
intelligence must necessarily guess at its meaning 
and differ as to its application.29 A statute or ordi- 


ten authority from the owner, is un- 
constitutionaL 

K.IT.—^Keller v. Jamaica Motor Serv¬ 
ice Corporation, 211 N.Y.S. 578, 125 
Misc. 826. 

Civil startate mafcing crime necessary 
to test its validity 
Where the terms of a statute are 
so expressed that the only avenue 
open to test its validity is through 
disobedience of a criminal statute, 
it amounts to a denial of a hearing 
and a want of due process of law, 
as where some officer or agent of a 
corporation must violate a criminal 
statute by refusing to testify or 
produce documentary evidence in or¬ 
der to furnish a basis for a con¬ 
test by the corporation of the va¬ 
lidity of the statutory proceeding 
in which the testimony is sought. 
D.C.—^Federal Trade Commission v. 
Millers* Nat. Federation, 23 F.2d 
968, 57 App.D.C. 36&. 

27. U.S.—^Winters v. People of State 
of New York, N.Y., 68 S.Ct 665, 333 
U.S. 507, 92 L.Ed. 840. 

Ky.—Commonwealth v. O’Harrah, 

262 S.W.2d 385. 

Nev.—Park v. State, 178 P. 389, 42 
Nev. 386. 

12 C.J. p 1203 note 68. 

28. U.S.—^U. S. V. Armstrong, D.C. 
Ind., 265 F. 683. 

Ill.—^People V. Lawrence, 61 N.B.2d 
3ffl, 380 m. 499, certiorari denied 
66 S.Ct 38, 326 U.S. 731, 90 L.Ed. 
435, rehearing denied 66 S.Ct. 136, 

326 U.S. 808, 9© L.Ed. 492, 66 S.Ct 
228, 326 U.S. 810, 90 L.Ed. 495, and 
66 S.Ct 469, 326 U.S. 811, 90 L.Ed. 
496. moUon denied 66 S.Ct 482, 326 
U.S. 812, 30 L.Ed. 1039, and 66 S. 
Ct 676, 32-7 U.S. 816, 90 L.Ed. 1041, 
and rehearing denied 66 S.Ct. 814, 

327 U.S. 818, 90 L.Ed. 1041. 

Levins v. City of Chicago, App., 

16 N.E.2d 152, 296 Ill.App. 645, 
Iowa.—State v. Wrenn, 188 N.W. 697, 
194 Iowa 552, affirmed Wrenn v. 
State, 44 S.Ct 228, 263 U.S. 688, 
68 L-Ed. 507. 

N.J.—State V. W. U. Tel. Co., 80 A.2d 
342, 13 N.J.Super. 172. 

Pa.—Commonwealth v. Dreier, 88 Pa. 
Dist & Co. 383, 43 Luz.Xjeg.Reg. 
179. 

Tenn.—State ex rel. Hamby v. Cum¬ 
mings, 63 S.W.2d 515, 166 Tenn. 460, 
Tex.—Head v. State, 183 S.W.2d 570, 
147 Tex.Cr. 594. 

12 C.J. p 1203 notes 69, 70. 

Persons assaulted 

Simple assault on a person engag¬ 
ed in the movement of commerce 


cannot be made a greater crime than 
assault on other classes of persons. 
Tex.—^RatclifC v. State, 289 S.W. 1072, 
106 Tex.Cr. 37. 

Classification of offenders on 'basis 
of age for purpose of treatment aft¬ 
er conviction is reasonable. 

Minn.—State v. Meyer, 37 N.W.2d 3, 
228 Minn. 286. 

Practical tmlfonnity sufficient 
Act which applies only to those 
who fall within a particular class 
which include, among others, those 
convicted of certain crimes of vio¬ 
lence in any state or territory does 
not deny due process of law because 
of fact that such crimes are different¬ 
ly defined in the various states and 
territories. 

U.S.—Uases v. U. S., C.C.APuerto 
Rico, 131 F.2d 916, certiorari de¬ 
nied Cases Velazquez v. U. S., 63 
S.Ct. 1431, 319 U.S. 770, 87 L.Ed. 
1718, rehearing denied 65 S.Ct. 
1010, 324 U.S. 889, 89 L.Ed. 1437. 

29. U.S.—Beauharnais v. People of 
State of Illinois, Ill., 72 S.Ct. 725, 
343 U.S. 250, 96 L.Ed. 919, rehear¬ 
ing denied 72 S.Ct 1070, 343 U.S. 
988, 96 L.Ed, 1375—Dennis v. U. 
S., N.Y., 71 S.Ct 857, 341 U.S. 494. 
95 L.Ed. 1137, rehearing denied 
72 S,Ct 20, 342 U.S. 842, 96 L.Ed. 
636—Jordan v. De George, Ill., 
71 S.Ct. 703, 341 U.S. 223, 95 L.Ed. 
886—Cole V. State of Arkansas, 
Ark., 70 S.Ct. 172, 338 U.S. 345, 
,94 L.Ed. 155—^Kovacs v. Cooper, N. 
J., 69 S.Ct. 448, 336 U.S. 77, 93 
L,Ed, 513, 10 AL.R.2d 608, rehear¬ 
ing denied 68 S.Ct. 638, 336 U.S. 
921, 93 L.Ed. 1083—Chaplinsky v. 
State of New Hampshire, N.H., 62 
S,Ct 766, 315 U.S. 668, 86 L.Ed. 
1031—Kay v. U. S., N.Y., 58 S.Ct 
468, 303 U.S, 1, 82 L.Ed. 607—U. 
S. V. Shreveport Grain & Elevator 
Co., La., 53 S.Ct 42, 287 U.S. 77, 
77 L.Ed. 176—Cline v. Frink Dairy 
Co., Colo., 47 S.Ct 681, 274 U.S. 
445, 71 L.Ed. 1146—Whitney v. 
People of State of California, 47 
S.Ct 641, 274 U.S. 367, 71 L.Ed. 
1096—Connally v. General Const 
Co., Okl., 46 S.Ct 126, 269 U.S. 385, 
70 UEd. 322. 

Berger v. U. S., C,A.Mo., 200 F. 
2d 818—Williams v. U. S., CAFla., 
179 F.2d 644, affirmed 71 S.Ct 581, 
341 U.S. 70, 95 L.Ed. 758—Elizabeth 
Arden, Inc., v. Federal Trade Com¬ 
mission, C.C.A.2, 156 F.2d 132, cer¬ 
tiorari denied 67 S.Ct 1189, 331 U. 
S. 806, 91 L.Ed. 1828—U. S. v. 
Tandaric, C.C.AInd., 162 F.2d 3, 
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certiorari denied 66 S.Ct 703, 327 
U.S. 786, 90 L.Ed. 1012—Wolfe v. 
U. S., aC.AMich., 149 F.2d 391— 
Bersio v. U. S., C.C.AN.C., 124 F. 
2d 310, certiorari denied 62 S.Ct. 

1033, 316 U.S. 665, 86 L.Ed. 1742— 
Pieraccini v. U. S., C.C.AMd., 124 
F.2d 310, certiorari denied 62 S.Ct. 

1034, 316 U.S. 666, 86 L.Ed- 1742— 
Schiafflno v. U. S., C.C.AMd., 124 F. 
2d 310, certiorari denied 62 S.Ct. 
1034, 316 U.S. 666, 86 L.Ed. 1742— 
Gorin v. U. S., C.C.ACal., Ill F.2d 
712, affirmed 61 S.Ct 429, 312 U.S. 
19, 85 L.Ed. 488, rehearing denied 
61 S.Ct 617, 312 U.S. 713, 85 L.Ed. 
1144-_Salich v. U. S., C.C.A.Cal., Ill 
F.2d 712, affirmed 61 S.Ct 429, 312 
U.S. 19, 85 L.Ed. 488, rehearing de¬ 
nied 61 S.Ct 618, 312 U.S. 713, 85 L. 
Ed. 1144—Martin v. U- S., C.aA 
Colo., 100 P.2d 490, certiorari denied 
59 S.Ct 590, 306 U.S. 649, 83 L.Ed. 
1048, Troutman v. U. S., 59 S.Ct. 
590, 306 U.S. 649, 83 L.Ed. 1047, 
Young V. U. S., 59 S.Ct 690, 306 
U.S. 649, 83 L.Ed. 1048, Brown v. 

U. S., 69 S.Ct 590, 306 U.S. 649, 
83 L.Ed. 1048, Herring v. U. S., 59 
S.Ct 591, 306 U.S. 649, 83 L.Ed. 
1048, Allbee v. U. S., 59 S.Ct 691, 
306 U.S. 649, 83 L.Ed. 1048, Berns 

V. U. S., 69 S.Ct 591, 306 U.S. 649, 
83 L.Ed. 1048, and McMenus v. 
U. S., 59 S.Ct $42. 306 U.S. 651, 83 
L.Ed. 1050. 

U. S. V. Ryan, D.C.N.Y., 128 F. 
Supp. 128, reversed on other 
grounds, C.A., 225 P.2d 417, cer¬ 
tiorari granted 76 S.Ct. 103, 350 U. 

S. 860, 100 L-Ed. - —^Taylor v. 

U. S., D.C.N.Y., 126 P.Supp. 928— 

U. S. V. Alvarado-Soto, D.C.CaL, 
120 P.Supp. 848—U. S. T. Bailes, D. 
aW.Va., 120 F.Supp. 614—^U. S. 

V, Spector, D.C.Cal., 99 P.Supp. 778. 
reversed on other grounds 72 S.Ct. 
691, 343 U.S. 169, 96 L.Ed. 863. re¬ 
hearing denied 72 S.Ct 1040, 343 U. 
S. 951, 96 L.Ed. 1353—U. S. v. 
Boyce Motor Lines, D.C.N.J., 90 F. 
Supp. 996, reversed in part on oth¬ 
er grounds, C.A., 188 P.2d 889, af¬ 
firmed Boyce Motor Lines v. U. 
S., 72 S.Ct 329, 342 U.S. 337, 96 
L.Ed, 367—U. S. v. Dettra Flag 
Co., D.C.Pa,, 86 F.Supp. 8 4 - —U . S. 
V. Brumfield, D.C,La., 85 P.Supp. 
696—International Longshoremen's 
& Warehousemen’s Union v, Acker¬ 
man, D.C.Hawaii, 82 P.Supp. 65, re¬ 
versed on other grounds, C.A., Ack¬ 
erman V. International Longshore¬ 
men's & Warehousemen's Union, 
187 P.2d 860, certiorari denied In¬ 
ternational Longshoremen's & 
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Warehousemen’s tJnion v. Acker¬ 
man, 72 S.Ct. 85, 342 U.S. 859, 96 Lf. 
Ed. 646—U. S. V. Painters Local 
TJnion No. 481, D.C.Conn., 79 F. 
Supp. 616, reversed on other 
grounds, C.A., 172 F.2d 854—U. S. 
V. Weiss, B.C.N.T., 65 F.Supp. 666,' 
affirmed, C.C.A., 162 P.2d 447, cer¬ 
tiorari denied 68 S.Ct. 76, 332 U. 
S. 767, 92 L.Ed. 352—U. S. v. Foote, 
P.C.Del., 42 F.Supp. 717—U. S. v. 
Ballard, D.C.Ky., 12 F.Supp. 321— 
Standard Oil Co. of Louisiana v. 
Porterie, D.C.La., 12 F.Supp. 100, 
followed in Standard Pipe Line Co. 
V. Porterie, D.C.La., 12 F.Supp. 105 
—U. S. V, Willard, D.C.Mich., 8 F. 
Supp. 366. 

Hillsboro Coal Co. v. Knotts, D. 

C.Ill., 273 F. 221, appeal dismiss¬ 
ed 44 S.Ct. 2, 263 U.S. 723, 68 L. 
Ed. 526. 

Ala.—Kahalley v. State, 48 So.2d 794, 
254 Ala, 482. 

Ariz.—^Kuts-Cheraux v. Wilson, 229 
P.2d 713, 71 Ariz. 461, opinion sup¬ 
plemented 230 P.2d 612, 72 Ariz. 
37—State v. Tsutomu Ikeda, 148 P. 
2d 880, 61 Ariz. 41, followed in 
State V. Waller, 143 P.2d 884, 61 
Ariz, 49, State v. Lane-Whaites 
Produce Co., 143 P.2d 883, 61 Ariz. 
60, and State v. Fernandez, 143 P. 
2d 883, 61 Ariz. 61—State v. Men- 
derson. 111 P.2d 622, 57 Ariz. 103. 
Cal.—Haggerty v. Associated Farm¬ 
ers of California, 279 P.2d 734— 
People V. Building Maintenance 
Contractors’ Ass’n, 264 P.2d 31, 41 
Cal.2d 719—Wotton v. Bush, 261 P. 
2d 256, 41 Cal.2d 460—People v. Pay 
Less Drug Store, 153 P,2d 9, 25 Cal. 
2d 108. 

Market Basket v. Jacobsen, App., 
285 P.2d 344—People v. Spreckels, 
270 P.2d 513, 125 Cal.App.2d 507, 
certiorari denied Spreckels v. Peo¬ 
ple of State of California, 75 S.Ct. 
48, 348 U.S. 836, 99 L.Ed. 660— 
People V. Gordon, 234 P.2d 287, 
106 Cal.App. 2d 711—People v. Ap¬ 
plegate, 204 P.2d 689, 91 Cal.App. 
2d 163—People v, Curtiss, 300 P. 
801, 116 Cal.App. 771. 

People V. Saad, 234 P.2d 785, 106 
Cal.App.2d Supp. 851—People v. 
Commons, 148 P.2d 724, 64 Cal. 
App.2d Supp. 926. 

Conn.—State v. Zazzaro, 20 A.2d 737, 
128 Conn. 160. 

Del.—State v. Caruso, 32 A.2d 771, 3 
Terry 310. 

D.C.—^National Ass'n of Mfrs. of U. 
S. V. McGrath, D.C., 103 F.Supp. 
510, vacated on other grounds Mc¬ 
Grath V. National Ass'n of Mfrs, 
of U. S., 73 S.Ct. 31, 344 U.S. 804, 
97 L.Ed. 627, rehearing denied 73 
S.Ct. 181, 344 U.S. 887, 97 L.Ed. 
687—U. S. V. Slaughter, D.C., 89 
F.Supp. 206. 

Hawkins v. U. S., Mun.App., 105 
A.2d 250. 

Fla.—^Ex parte Hawthorne, 156 So. 
■619, 116 Fla. 608, 96 A.L.R. 572— 


Brock V, Hardie, 154 So. 690, 114 
Fla. 670. 

Ga.—Watson v. State, 16 S.E.2d 426, 
192 Ga. 679—Fowler v. State, 8 S. 

E.2d 77, 189 Ga. 733—Farrar v. 
State, 200 S.E. 803, 187 Ga. 401. 
Idaho.—State v. Evans, 245 P.2d 788, 
73 Idaho 50—State v. Casselman, 
205 P.2d 1131, 69 Idaho 237, certio¬ 
rari denied 70 S.Ct. 248, 338 U.S. 
900, 94 L.Ed. 554, rehearing de¬ 
nied 70 S.Ct. 484, 338 U.S. 952, 
94 L.Ed. 588—State v. Groseclose, 
171 P.2d 863, 67 Idaho 71. 

Ill.—^Henson v. City of Chicago, 114 
N.E.2d 778, 415 Ill. 564—People v. 
Garman, 103 N.E,2d 636, 411 Ill. 
279—People v. Beauharnais, 97 N. 
E.2d 343, 408 Ill. 512, affirmed 

Beauharnais v. People of State of 
Hlinois, 72 S.Ct. 725, 343 U.S. 250, 
96 L.Ed. 919, rehearing denied 72 
S.Ct. 1070, 343 U.S. 988, 96 L.Ed. 
1375—People ex rel. Armstrong 
V. Huggins, 94 N.E.2d 863, 407 Ill. 
157—Sawers v. American Pheno¬ 
lic Corp., 89 N.E.2d 374, 404 Ill. 
440, 15 A.L.R.2d 1—Missouri Pac. 
R. Co. V. Illinois Commerce Com- 
missdon ex rel. Broth, of R. R. 
Trainmen, 81 N.E.2d 871, 401 Ill. 
241—People v. Dubin, 10 N.E.2d 

809, 367 Ill. 229—People v. Cooper, 
7 N.E.2d 882, 366 Ill. 113, 110 A. 
L.R. 223—^People v. Guagliata, 200 
N.E. 169, 362 Ill. 427, 103 A.L.R. 
1035. 

Iowa.—Corp'as iTiirls Secnndum qt'aot- 
ed IxL May’s Drug Stores v. State 
Tax Commission, 45 N.W.2d 246, 
256, 242 Iowa 319—State v. Har- 
tung, 30 N.W.2d 491, 239 Iowa 414. 
Kan.—State v. Ashton, 262 P.2d 123, 
175 Kan. 164—State v. Carr, 98 P. 
2d 393, 161 Kan. 36, 

La.—State v. Vallery, 34 So.2d 329, 
212 La. 1096—State v. Nix, 31 So. 
2d 1, 211 La. 865, certiorari denied 
68 S.Ct. 100, 332 U.S. 791, 92 L. 
Ed. 373, 

Md.—Glickfleld v. State, 101 A.2d 229, 
203 Md. 400—Shub v. Simpson, 76 
A.2d 332, 196 Md. 177—Blum v. 
Engelman, 67 A.2d 421, 190 Md. 

109— State v. Magaha, 32 A.2d 477, 
182 Md. 122. 

Mass.—Commonwealth v. Carpenter, 
91 N.E.2d 666, 326 Mass. 519. 
Mich.—People v. Dale H. Hughes, 
Inc., 33 N.W.2d 86, 321 Mich. 673— 
People V. Chas. E. Austin, Inc., 3 
N.W.2d 841, 301 Mich. 466—Corpus 
Juris cited in People v. Goulding, 
266 N.W. 378, 380, 275 Mich. 353— 
People V. McMurchy, 228 N.W. 723 I 
249 Mich. 147. ' 

Minn.—State v, Hayes, 70 N.W. 2d 

110— State V. Reynolds, 66 N.W.2d 
886—State v. Suess, 62 N.W.2d 
409, 236 Minn. 174—State v. Lanes- 
boro Produce & Hatchery Co., 21 
N.W.2d 792, 221 Minn. 246, 163 A.L. 
R. 1108—State v. Bich, 282 N.W. 

810, 204 Minn. 134—State v. North¬ 

west Poultry & Egg Co., 281 N.W. 
763, 203 Minn. 438. j 
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Miss.—Taylor v. State, 11 So.2d 663, 
194 Miss. 1, reversed on other 
grounds 63 S.Ct. 1200, 319 U.S 583 
87 L.Ed. 1600. 

Mont.—State ex rel. Griffin v. Greene 
67 P.2d 996, 111 A.L.R. 770. 

Neb.—State v. Chicago & N. W. Ry 
Co., 26 N.W.2d 824, 147 Neb. 970 
—State v. Keller, 189 N.W. 374, 108 
Neb. 742, 26 A.L.R. 115. 

Nev.—^Hinrichs v. First Judicial Dist. 
Court In and For Ormsby County 
283 P.2d 614—^Dunn v. Nevada Tax 

j Commission, 216 P.2d 986, 67 Nev 
173. 

N.H.—Nelson v. Wyman, 106 A2d 
756, 99 N.H. 33. 

N.J.—Thorp V. Board of Trustees of 
Schools for Indus. Ed. of Newark 
79 A.2d 462, 6 N.J. 498, vacated 
on other grounds 72 S.Ct. 36, 342 

U. S. 803, 96 L.Bd. 608. 

State V. W. U. Tel. Co., 80 A. 2d 
342, 13 N.J.Super. 172—City of 

Newark v. Charles Realty Co., 74 
A.2d 630, 9 N.J.Super. 442. 

Kovacs V. Cooper, 60 A.2d 451, 
135 N.J.Law 64, affirmed 62 A 2d 
806, 135 N.J.Law 684, affirmed 69 
S.Ct. 448, 336 U.S. 77, 93 L.Ed. 613, 
10 A.L.R.2d 608, rehearing denied 
69 S.Ct. 638, 336 U.S. 921, 93 L.Ed. 
1083—State v. Gibbs, 48 A.2d 300, 
134 N.J.Law 366—State v. Gaynor, 
197 A. 360, 119 N.XLaw 682. 

N.M.—State v. Prince, 189 P.2d 993, 
62 N.M. 15. 

N.T.—Thompson v. Wallin, 95 N.B.2d 
806, 301 N.T. 476, dismissed 72 S. 
Ct. 92, 342 U.S. 801, 96 L.Bd. 607. 

People V. Estreich, 75 N.Y.S.2d 
267, 272 App.Div. 698, affirmed 79 
N.B.2d 742, 297 N.Y. 910, 

People V. Harkavy, 81 N.Y.S.2d 
637, 192 Misc. 680—City of New 
Rochelle, on Complaint of Dassler 

V. Friedman, 78 N.T.S.2d 681, 190 
Misc. 654—People v. Miller, 8 N.Y. 
S.2d 363, 169 Misc. 648. 

Okl.—Lazar v. State, Cr., 276 P.2d 
1003, appeal dismissed 76 S.Ct. 681, 
349 U.S. 902, 99 L.Ed. 240—Hisel 
V. State, 264 P.2d 376, 97 Okl.Cr. 
356, followed in Litton v. State, 264 
P.2d 386, 97 Okl.Cr. 367—Crossett 
V. State, 262 P.2d 160, 96 Okl.Cr. 
209—State v. Barnett, Cr., 69 P.2d 
77. 

Or.—State v. Wojahn, 282 P.2d 676— 
State V. Elliott, 277 P.2d 764, cer¬ 
tiorari denied 76 S.Ct. 772, 349 U. 
S. 929, 99 L.Ed. 1260—State v. Si¬ 
mons, 238 P.2d 247, 193 Or. 274. 

Pa.—Commonwealth v. Paul, 111 A. 
2d 374, 177 Pa.Super. 289—Com¬ 
monwealth V. Franklin, 92 A.2d 
272, 172 Pa.Super. 162—Common¬ 
wealth V. Klick, 66 A,2d 440, 164 
Pa.Super. 449—Commonwealth v. 
Summons, 41 A.2d 697, 157 Pa.Su-' 
per. 95—Commonwealth v. Unk- 
rich, 16 A.2d 737, 142 Pa.Super. 
591. 

S.C.—State V. Standard Oil Co. of 
New Jersey, 10 S.E.2d 778, 195 S. 
C. 267. 
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S.D.—State v. Dove, 67 N.W.2d 917. 
Tex.— Corpus Juris Secundum cited 
in Lone Star Gas Co. v. Kelly, 165 
S.W.2d 446, 449, 140 Tex. 15, con¬ 
formed to, Civ.App., 166 S.W.2d 
191. 

Corpus Juris cited in Pehl v. 
State, 223 S.W.2d 238, 239, 153 Tex. 
Cr. 553—Ex parte Chernosky, 217 
S.W.2d 673, 153 Tex.Cr. 52—Wil¬ 
liams V. State, 176 S.W.2d 177, 146 
Tex.Cr. 430, 

Utah.—State v. Packard, 250 P.2d 
561—State v. Musser, 223 P.2d 193, 
118 Utah 537. 

Wash.—State v. James, 221 P.2d 482, 
36 Wash. 2d 882, certiorari denied 71 
S.Ct. 615, 341 U.S. 910, 95 L.Ed. 
1347, rehearing denied 71 S.Ct. 851, 
341 U.S. 937, 95 L.Ed. 1366. 

W.Va.—State v. Harrison, 43 S.B.2d 
214, 130 W.Va. 246—State v. Lantz, 
111 S.E. 766, 90 W.Va. 738, 26 A.L. 
R. 894. 

Wis.—State v. Biller, 55 N.W.2d 414, 
262 Wis. 472—State v. Evjue, 33 
N.W.2d 305, 253 Wis. 146, 13 A.L.R. 
2d 1201. 

12 C.J. p 1203 note 67. 

“Legislation may run afoul of 
the Due Process Clause because it 
fails to give adequate guidance to 
those "who would be law-abiding, to 
advise defendants of the nature of 
the offense with which they are 
charged, or to guide courts in trying 
those who are accused.” 

U.S.—^Musser v. State of Utah, Utah, 
68 S.Ct. 397, 398, 333 U.S. 95, 92 
L.Ed. 562. 

N.J.—Commercial Credit Corp. v. 
Congleton, 90 A.2d 550, 552, 553, 21 
H.J. Super. 88, 1 

Impossible standards not required 

(1) The constitution does not re¬ 
quire impossible standards. 

XJ.S.—U. S. V. Petrillo, Ill., 67 S.Ct 
1538, 332 U.S. 1, 91 L.Ed. 1877. 

(2) Due process does not require 
absolute certainty or mathematical 
precision in the statement of con¬ 
duct demanded or disapproved, or 
that legislature designate every par¬ 
ticular circumstance that calls for 
penalty, and it is enough if it can 
be determined with reasonable cer¬ 
tainty what the conduct is which is 
disapproved. 

Minn.—State v. Reynolds, 66 N.W.2d 
886—State v. Bolsinger, 21 N.W. 
2d 480, 221 Minn. 154. 

(3) Statutory language which con¬ 
veys definite warning as to proscrib¬ 
ed conduct when measured by com¬ 
mon understanding and practices 
satisfies due process requirements 
of the Fifth Amendment. 

U.S.—U. S. V. Petrillo, Ill., 67 S. 

Ct. 1538, 332 U.S. 1, 91 L.Ed. 1877. 
Cal.—^Lorenson v. Superior Court in 
and for Los Angeles County, 216 
P.2d 859, 35 Cal.2d 49. 

People V. Deibert, 266 P.2d 365, 
117 Cal.App.2d 410. 
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(4) Requirements of due process 
are satisfied by specifying standards 
of conduct in terms that have ac¬ 
quired meaning involving reasonably 
definite standards either according to 
common law or by long and general 
usage. 

Minn.—State v. Bolsinger, 21 N.W. 2d 
480, 221 Minn. 154. 

(5) A statute, to be sufficiently 
certain to comply with constitution¬ 
al requirements, need not furnish de¬ 
tailed plans and specifications of acts 
or conduct prohibited thereby. 

Cal.—^Lorenson v. Superior Court in 
and for Los Angeles County, 216 
P.2d 859, 35 Cal.2d 49. 

People V. Deibert, 256 P.2d 356, 
117 Cal.App.2d 410. 

People V. Smith, 92 P.2d 1039, 
36 Cal.App.2d Supp. 748. 

(6) A catalogue of particulars not 
susceptible of enumeration in ad¬ 
vance is not required. 

Minn.—State v. Bolsinger, 21 N.W.2d 
480, 221 Minn. 154. 

(7) That there may be marginal 
cases in which it is difficult to de¬ 
termine the side of the line on which 
a particular fact situation falls is 
not sufficient reason to hold that that 
statutory language Is too ambiguous 
to define a criminal offense. 

U.S.—U. S. V. Petrillo, Ill., 67 S.Ct. 

1638, 332 U.S. 1, 91 L.Ed. 1877. 

D.C.—^U. S. V. Peace Information Cen¬ 
ter, D.C., 97 P.Supp. 255. 

(8) A statute making certain con¬ 
duct criminal is definite when it pro¬ 
vides an adequate warning as to 
what conduct falls under its ban, and 
marks boundaries sufficiently distinct 
for judges and juries to administer 
fairly. 

US.—U. S. V. PetrOlo, Ill., 67 S.Ct 
1638, 332 U.S. 1, 91 L.Ed. 1877. 

F. & A. Ice Cream Co. v. Ar¬ 
den Farms Co., D.C.Cal., 98 F.Supp. 
180. 

Standard furnished by text or sub¬ 
jects dealt with 

(1) The entire text of a statute or 
the subjects dealt with may furnish 
an adequate standard of certainty in 
criminal statute. 

U.S.—Winters v. People of State of 
New York, N.T., 68 S.Ct 665, 333 
US. 507, 92 L.Ed. 840. 

(2) A statute challenged as repug¬ 
nant to the due process clause of 
the Fifth Amendment must be test¬ 
ed on its face. 

U.S.—U. S. V. De Cadena, D.C.Cal., 
106 F.Supp. 292. 

(3) Construction of a statute by 
judicial decision becomes a part of 
statute and the standard thus estab¬ 
lished may be sufficient to satisfy 
the requirement of due process of 
law that one must be given adequate 
warning of the offense with which 
he may be charged. 

Cal.—People v. Hallner, 277 P.2d 393, 
43 Cal.2d 715. 
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(4) The statute itself and not the 
accusation under it prescribes the 
rule governing conduct and warning 
against transgression. 

U.S.—^Lanzetta v. State of New Jer¬ 
sey, 59 S.Ct. 618, 306 US. 451, 83 
L.Ed. 888. 

U. S. V. De Cadena, D.C.Cal., 105 
F.Supp. 202. 

(5) A criminal statute repugrnant 
on its face to the due process clause 
may not be validated by a mere spec¬ 
ification in charge thereunder of de¬ 
tails of offense intended to be charg¬ 
ed. 

U.S.—^Lanzetta v. State of New Jer¬ 
sey, 59 S.Ct. 618, 306 US. 451, 83 
D.Ed. 888. 

Cal.—Ex parte Blaney, 184 P.2d 892, 
30 Cal.2d 643. 

Reasonableness 

(1) Test of reasonableness or un¬ 
reasonableness or similar tests which 
can be judged by reference to a com¬ 
mon standard of conduct, satisfy due 
process requirement of definiteness 
in a statute, and that is especially 
true in dealing with statutes which 
seek to control economic activities. 
U.S.—F. & A, Ice Cream Co. v. Arden 

Farms Co., D.C. Cal., 98 P.Supp. 
180. 

(2) Standard of reasonableness is 
based on assumption that actions of 
reasonable average person may be 
used as a standard by which to 
measure conduct, whether it relates 
to care or absence of it, skill or oth¬ 
er similar circumstances to which 
test is applied; and while it at¬ 
tempts to measure subjective reac¬ 
tion of assumed reasonable person 
in certain circumstances, test is ex¬ 
ternal and objective. 

US.—^F. & A. Ice Cream Co. v. Ar¬ 
den Farms Co., supra. 

Display of zed flag 

A state statute making it a felony 
to display a red flag as a sign, sym¬ 
bol, or emblem of opposition to or¬ 
ganized government, which, on its 
face and as authoritatively constru¬ 
ed, is so vague and indefinite as to 
permit the punishment of the fair 
use of the opportunity for free po¬ 
litical discussion to the end that 
government may be responsive to the 
will of the people and that changes 
may be obtained by lawful means, is 
repugnant to the guaranty of liberty 
contained in the Fourteenth Amend¬ 
ment. 

U.S.—Stromberg v. People of State 
of California, Cal., 51 S.Ct. 532, 
283 US. 359, 75 L.Ed. 1117, 73 A. 
L.R, 1484, followed in People v. 
Altman, 271 N.T.S. 994, 241 App. 
Div. 858. 

Authority of officer, board, or com- 
missioxL to make order or regula¬ 
tion 

(1) If a citizen is to be punished 
for the crime of violating a legisla¬ 
tive order of an executive officer or 
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nance which fulfills the foregoing requirements i is not confined to a definition of specific acts or 
does not deny due process of law,^^^ even though it | 


of a board or commission, due proc¬ 
ess requires it to appear that the or¬ 
der is within the authority of the 
officer, board, or commission, and, 
if such authority depends on deter¬ 
minations of fact, those determina¬ 
tions must be shown. 

U.S.—Panama Refining Co. v. Ryan, 
Tex.. 55 S.Ct. 241, 293 U.S. 388, 79 
L.Ed. 446. 

(2) Due process requires that an 
administrative officer’s authority to 
promulgate regulations, for violation 
of which a person may be deprived 
of liberty, be found in explicit stat- 
xitory language clearly evidencing 
the will of congress to delegate such 
authority, which cannot be inferred 
from ambiguous or equivocal provi¬ 
sions. 

IJ.S.—^U. S. V. Minchew, D.C.Pla., 10 
F.Supp. 906. 

Notice 

Assuming that the legislature may 
penalize the failure to obey the or¬ 
der of a commission, it must, to 
afford due process of law, state in 
specific terms the substance of the 
notice in which the command is to 
be couched and the time after its 
service within which the citizen may, 
by complying with it, avoid a crim¬ 
inal prosecution. 

Tex.—^Ex parte Leslie, 223 S.W. 227, 
87 Tex.€r. 476. 

30. tJ.S.—^U. S. V. Specter, Cal., 72 
S.Ct. 691, 343 TJ.S. 169, 96 L.Ed. 
863, rehearing denied 72 S.Ct- 1040, 
343 U.S. 951, 96 L.Ed. 1363—Win¬ 
ters V. People of State of New 
York, N.Y., 68 S.Ct. 665, 333 TJ.S. 
507, 92 L.Ed. 840—^Dorchy v. State 
of Kansas, Kan., 47 S.Ct. 86, 272 TJ. 
S. 306, 71 L.Ed. 248—Baender v. 
Barnett, Cal., 41 S.Ct. 271, 255 

U. S. 224, 65 L.Ed. 597.' 

Cervantes v. XJ. S., C.C.A.Cal., 

163 P.2d 294—^Hemans v. U. S., C. 
C.A.Mich., 163 F.2d 228, certiorari 
denied 68 S.Ct 100, 332 U.S. 801, 
92 L.Ed. 380, rehearing denied 68 
S.Ct 152, 332 U.S. 821, 92 L.Ed. 397 
—Wolfe V. U. S., C.C.A.Mich., 149 
F.2d 391—Bersio v. U. S., C.C.A.N. 
C., 124 F.2d 310, certiorari denied 
62 S.Ct 1033, 316 U.S. 665, 86 L.Ed. 
1742—^Pieraccini v. U. S., C.C.A. 
Md., 124 F.2d 310, certiorari denied 
62 S.Ct 1034, 316 U.S. 666, 86 L. 
Ed. 1742—Schlafflno v. U. S., C.C. 
A.Md., 124 F.2d 310, certiorari de¬ 
nied 62 S.Ct 1034, 316 U.S, 666, 86 
L.Ed. 1742—Town of Green River 

V. Fuller Brush Co., C.C.A.Wyo., 
65 F.2d 112, 88 A.L.R. 177. 

U. S, V. Connelly, D.C.Minn., 129 
F.Supp. 786—U. S. V. Bailes, D.C. 

W. Va., 120 F.Supp. 614—U. S. v. 
Udell, D.C.Del.. 109 F.Supp. 96— 
Ex parte Berkoff, D.C.Minn,, 65 F. 


Supp. 976, affirmed, C.C.A., Berkoff 
V. Humphrey, 159 F.2d 6. 

Ala.—Glover v. City of Birmingham, 
52 So.2d 521, 255 Ala. 596—Lash- 
ley V. State, 180 So. 717, 236 Ala. 
1—Lashley v. State, App., 180 So. 
720, 28 Ala.App. 86, certiorari de¬ 
nied 180 So. 724, 236 Ala. 28—State 
V. Campbell, 107 So. 788, 21 Ala. 
App. 303. 

Ark.—Kelly v. State, 273 S.W. 11, 169 
Ark. 289. 

Cal.—People v. Hallner, 277 P.2d 393, 
43 Cal. 2d 715—Lorenson v. Superi¬ 
or Court in and for Los Angeles 
County, 216 P.2d 859, 35 Cal.2d 49. 

People V. Thompson, App., 284 P. 
2d 39—People v. George, 109 P.2d 
404, 42 CaLApp.2d 568—Norton v. 
Hoffmann, 93 P.2d 250, 8"4 Cal.App. 
2d 189—^Ex parte Shackleford, 220 
P. 430, 64 Cal.App. 78. 

People V. Commons, 148 P.2d 724, 
64 Cal.App.2d Supp. 925. 

Colo.—^Eachus v. People, 238 P.2d 
885, 124 Colo. 454, appeal dismissed 
72 S.Ct 562, 342 U.S. 938, 96 L. 
Ed, 698—^Warner v. People, 208 P. 
459, 71 Colo. 559. 

Conn.—State v. Zazzaro, 20 A.2d 737, 
128 Conn. 160. 

D.C.—Frend v. U. S., 100 F.2d 691, 
69 App.D.C. 281, certiorari denied 
59 S.Ct 488, 306 U.S. 640, 83 L.Ed. 
1040. 

U. S. V. Peace Information Cen¬ 
ter, D.C., 97 F.Supp. 255. 

Fla.—Matteson v. City of Eustis, 190 
So. 558, 140 Fla. 591—Poole v. 
State, 177 So. 195, 129 Fla. 841, ap¬ 
peal dismissed 58 S.Ct. 611, 303 

U. S. 619, 82 L.Ed. 1084—Coleman 
v. State ex rel. Carver, 161 So. 89, 
119 Fla. 653—State ex rel. Mc¬ 
Laughlin V. Karel, 129 So. 703, 100 
Fla. 388—State v. Dowling, 110 
So. 622, 92 Fla. 848. 

Ga.—Collins v. State, 56 S.E.2d 699, 
206 Ga. 95—Johnson v. State, 45 
S.E.2d 616, 203 Ga. 147—Taylor 

V, State. 13 S.E.2d 647, 191 Ga. 
682, reversed on other grounds 
62 S.Ct 415, 315 U.S. 25, 86 L.Ed. 
615, and vacated 19 S.E.2d 267, 193 
Ga. 531—^Fowler v. State, 8 S.B, 
2d 77. 189 Ga. 733—Slicer v. State, 
157 S.E. 664, 172 Ga. 445—Nissen- 
baum V. State, 146 S.E. 189, 167 Ga. 
495—Kunsberg v. State, 96 S.E. 12, 
147 Ga. 691. 

Ill.—City of Chicago v. Clark, 194 N. 

B. 637, 359 Ill. 374. 

Ind.—Collins v. State, 131 N.E. 390, 
192 Ind. 86. 

Iowa.—May's Drug Stores v. State 
Tax Commission, 46 N.W.2d 245, 
242 Iowa 319—State v. Bevins, 230 
N.W. 865, 210 Iowa 1031, appeal 
dismissed Bevins v. State of Iowa, 
51 S.Ct 216, 282 U.S. 815, 75 L.Ed. 
729. 


Kan.—State v. Carr, 98 P.2d 393, 151 
Kan. 36. 

La.—State v. Smith, 28 So.2ti 437, 210 
La. 891—State v. Pete, 20 So.2d 
368, 206 La. 1078—State v. Mar¬ 
tin, 6 So.2d 377, 199 La, 39—State 

V. Hunter, 114 So. 76, 164 La. 405, 
65 A.L.R, 309, affirmed Hunter v. 
State of Louisiana, 48 S,Ct 158, 
275 U.S. 608, 72 L.Ed. 398. 

Md.—Glickfield v. State, 101 A.2d 
229, 203 Md. 400—State v, Magaha, 
32 A.2d 477, 182 Md. 122. 

Mass.—J aquith v. Commonwealth, 
120 N.E.2d 189, 331 Mass. 439— 
Commonwealth v. Publicover, 98 

i N.E.2d 633, 327 Mass. 303—Com¬ 
monwealth V. Slome, 75 N.E.2d 517, 

I 321 Mass. 713—Commonwealth v. 
Pentz, 143 N.E. 322, 247 Mass. 500. 

Mich.—People v. Chimovitz, 211 N.W. 
650, 237 Mich. 247. 

Minn.—State v. Hayes, 70 N.W. 2d 
110—State v. Suess, 52 N.W. 2d 
409, 236 Minn. 174—State v. Meyer, 
37 N.W.2d 3, 228 Minn. 286—State 

V. Lanesboro Produce & Hatchery 
Co., 21 N.W.2d 792, 221 Minn. 246, 
163 A.L.R. 1108—State v. Bolsin- 
ger, 21 N.W.2d 480, 221 Minn. 154. 

Miss.—^Williams v. State, 94 So. 882, 
130 Miss. 827. 

Mo.—State v. Bennett, 288 S.W. 50, 
315 Mo. 1267. 

Neb.—State v. Chicago & N. W. Ry. 
Co., 25 N.W.2d 824, 147 Neb. 970— 
Rozgall V. Dorrance, 23 N.W.2d 85, 
147 Neb. 260—Hans r. State, 22 N. 

W. 2d 385, 147 Neb. 67, reheard 25 
N.W.2d 35, 147 Neb. 730. 

Nev.—^Dunn v. Nevada Tax Commis¬ 
sion, 216 P.2d 986, 67 Nev. 173. 

N.J.—State V. W. U. TeL Co., 97 A. 
2d 480, 12 N.J. 468, appeal denied 
W, U. Tel. Co. V. State of New Jer¬ 
sey, 74 S.Ct. 124, 346 U.S. 869, 98 
L.Ed. 379. 

State V. W. U. Tel. Co., 80 A.2d 
342, 13 N.J.Super. 172. 

State V. Gibbs, 48 A.2d 300, 134 
N.J.Law 366. 

N.Y.—People v. Byrne, 163 N.Y.S. 
682, 99 Misc. 1. 

Ohio.—Eastman v. State, 1 N.E.2d 
140, 131 Ohio St. 1, appeal dis¬ 
missed 67 S.Ct. 21, 299 U.S. 505, 
81 L.Ed. 374. 

City of Columbus v. McCrory, 
App., 49 N.E.2d 583. 

Okl.—King v. State, 139 P.2d 105, 
75 Okl.Cr. 210, 144 A.L.R. 1037— 
Ex parte Davis, 91 P.2d 799, 66 Okl. 
Cr. 271—Tucker v. State. 167 P. 
637, 14 Okl.Cr. 54. 

Or.—State v. Wojahn, 282 P.2d 675 
—State V. Walker, 282 P.2d 344, 
followed in State v. Berry, 282 P.2d 
347—State v. Elliott, 277 P.2d 764, 
certiorari denied 75 S.Ct. 772, 349 
U.S. 929, 99 L.Ed. 1260—State v. 
Ring, 259 P. 780, 122 Or. 644, af- 
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firmed Ring’ v. State of Oregon, 48 

S. Ct. 338, 276 XJ.S. 607, 72 L.Ed. 
728. 

j,.—Commonwealth v. American 
Baseball Club of Philadelphia, 138 
A. 497, 290 Pa. 136, 53 A.L.R. 

1027. 

Commonwealth v. Paul, 111 A.2d 
374, 177 Pa.Super. 289. 

Commonwealth v. Dreier, 88 Pa. 
Dist, & Co. 383, 43 Luz.Leg.Reg. 
179—Commonwealth v. Miller, 8 
Pa.Dist. & Co. 445, followed in 
Commonwealth v. Shovlin, 16 Pa. 
Dist. & Co. 549. 

ex.—Williams v. State, 176 S.W.2d 
177, 146 Tex.Cr. 430—Poye v. State, 
230 S.W. 161, 89 Tex.Cr. 182—Krue¬ 
ger V. State, 199 S-W. 629, 82 Tex. 
Cr. 404. 

r.Va.—‘Cruikshank v. DufReld, 77 S. 
E.2d 600—State v. Harrison, 43 S. 

E. 2d 214. 130 W.Va. 246. 

2 C.J. p 1202 note 62, p 1203 note 63 
—66 C.J. p 374 notes 49 [a], 56. 
lien representing himself to be cit¬ 
izen 

’.S.-H. S. V. Franklin, C.A.I11., 188 

F. 2d 182—XT. S. v. Tandaric, C.C. 
A.Ind., 162 P.2d 3, certiorari de¬ 
nied 66 S.Ct. 703, 327 XJ.S. 786, 90 

D. Ed. 1012. 

diarchy, ssmdicallsm, advocacy of 
violent overthrow of government, 
etc. 

r.S.—^Whitney v. People of State of 
California, Cal., 47 S.Ct. 641, 274 
U.S. 357, 71 L,Bd. 1095. 

!al.—^People v. Wagner, 225 P. 464, 
65 Cal.App. 704. 

^a.—Carr v. State, 166 S.E. 827, 167 
S.E. 103, 176 Ga. 55, followed in 
Dalton V, State, 169 S.E. 198, 176 
Ga. 645. 

daho.—State v. Dingman, 219 P. 
760, 37 Idaho 253. 

11.—People V. Lloyd. 136 N.E. 505, 
304 Ill. 23. 

Linn.-State v. Mollen, 167 N.W. 345, 
140 Minn. 112, 1 A.L.R. 331. 

T. Y.—People v. Gitlow, 187 N.T.S. 
783, 195 App.Div. 773, 39 N.T.Cr. 
120, affirmed 136 N.E. 317, 234 N. 
Y. 132, remittitur amended 138 N. 

E. 438, 234 N.Y. 540, affirmed 45 
S.Ct. 625, 268 U.S. 652, 69 L.Ed. 
1138. 

)kl.—Shaw V. State, 134 P.2d 999, 
76 Okl.Cr. 271, rehearing denied 
138 P.2d 136, 76 Okl.Cr. 271, fol¬ 
lowed in Wood V. State, 134 P.2d 
1021, 76 Okl.Cr. 89 and Jaffee v. 
State, 134 P.2d 1027, 76 Okl.Cr. 
95. 

Sinti-noise ordinance 
Ual.—^Haggerty v. Associated Farm¬ 
ers of Cal., 279 P.2d 734. 

Coercion to employ persons in ex¬ 
cess of number needed 
J.S.— u. S. V. Petrillo, Ill., 67 S.Ct 
1538, 332 U.S. 1, 91 L.Ed. 1877. 

Corrupt Practices Act 

CJ.S.—U. S. V. Painters Local Union 
No. 481, D.C.Conn., 79 F.Supp. 516, 


reversed on other grounds, C.A., 
172 P.2d 854, 

Crimes against children 
Cal.—People v. Camp, 183 P. 845, 42 
Cal.App. 411. 

Ga.—Connell v. State, 111 S.B. 545, 
153 Ga. 151. 

Idaho.—State v. Evans, 245 P.2d 788, 
73 Idaho 50. 

Ill.—People V. Calkins, 126 N.E. 200, 
291 Ill. 317. 

N.J.—State V. Montalbo, 110 A.2d 
572, 33 N.XSuper. 462. 

Espionage 

U.S.—Gorin v. U. S., Cal,, 61 S.Ct. 
429, 312 U.S. 19, 85 L.Ed. 488, re¬ 
hearing denied 61 S.Ct. 617, 312 U. 
S. 713, 85 L.Ed. 1144—Salich v. 
U. S., Cal., 61 S.Ct 429, 312 U.S. 
19, 85 L.Ed. 488, rehearing denied 
61 S.Ct 618, 312 U.S. 713, 85 L.Ed. 
1144. 

U. S, V. Rosenberg, C.A.N.Y., 195 
F.2d 583, certiorari denied Rosen¬ 
berg V. U. S., 73 S.Ct 20, 344 U. 
S. 838, 97 L.Ed. 652, and Sabell v. 

U. S.. 73 S.Ct 21, 344 U.S. 838, 97 
L.Ed. 652, rehearing denied Rosen¬ 
berg V. U. S., 73 S.Ct 134, 344 U. 
S. 889, 97 L.Ed. 687, and Sabell 

V. U. S.. 73 S.Ct 180, 344 U.S. 889, 
97 L.Ed. 687, rehearing denied 74 
S.Ct 860, 347 U.S. 1021, 98 L.Ed. 
1142. 

Manufactxire, sale, possession, stor¬ 
age, or transportation of intoxicat¬ 
ing liQLUors 

Ga.—^Young v. State, 144 S.E. 726, 167 
Ga. 165—^Yaughan v. State, 97 S.E. 
540, 148 Ga, 517. 

Ill. —^Henson v. City of Chicago, 114 
N.E.2d 778, 415 Ill. 564. 

Me.—^Le Clair v. White, 104 A. 516, 
117 Me. 335. 

^ass.—Commonwealth v. Dzewiacin, 
147 N.E. 582, 252 Mass. 126. 

Mo.—State v. Combs, 273 S.W. 1037, 
Tenn.—Baker v. State, 248 S.W. 548, 
147 Tenn. 421. 

Vt—State V. Lucia, 157 A. 61, 104 'V't 
63. 

12 C.X p 1202 note 62 ta] (2). 

Marriage between white person and 
negro 

.A.ia.—Green v. State, 68 Ala. 190, 29 
Am.R 739, overruling Burnes v. 
State, 48 Ala. 196, 17 Am.R. 34. 

Rogers v. State, 73 So.2d 389, 
37 Ala.App. 638—Jackson v. State, 
72 So.2d 114, 37 Ala.App. 519, cer¬ 
tiorari denied 72 So.2d 116, 260 Ala. 
698, and 76 S.Ct. 210, 348 U.S. 888, 
99 L.Ed. 698. 

Tenn.—Lonas v. State, 3 Heisk. 287. 
Tex.—^Prasher v. State, 3 Tex.App, 
263, 30 AJ21.R. 131. 

Va.—^Kinney v. Commonwealth, 30 
Gratt. 859, 71 Va. 859, 32 Am.R, 690. 
38 C.J. p 1291 note 48. 

Ownership or possession of firearms 
by person convicted of felony 
Cal.—People v. McCloskey, 244 P. 
930, 76 Cal.App. 227—People v. 
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Camperlingo, 231 P. 601, 69 Cal. 
App. 466. 

possession of marihuana plant 

Cal.—People v. Mistrial, 241 P.2d 
1050, 110 Cal.App.2d 110. 

La.—State v, Bonoa, 136 So. 15, 172 
La- 955. 

Possession of motor vehicle or tires 
lacking identification mark 
Mo.—Star Square Auto Supply Co. 

V. Gerk, 30 S.W.2d 447, 325 Mo. 
968. 

42 C.J. p 1390 note 37. 

Racketeering 

U.S.—Bianchi v. U. S., C.A.Mo., 219 
P.2d 182, certiorari denied 75 S.Ct. 
604, 349 U.S. 915, 99 L.Ed. 1249, 
rehearing denied 76 S.Ct- 879, 349 
U.S. 969, 99 L.Ed. 1290. 

Treason 

U.S.—Iva Ikuko Toguri D’Aquino v. 
U. S., C.A.Cal.. 192 P.2d 338, cer¬ 
tiorari denied 72 S.Ct. 772, 343 

U.S. 935, 96 L.Ed. 1343, rehearing 
denied 72 S.Ct. 1053, 343 U.S. 958, 
96 L.Ed. 1358, rehearing denied 73 
S.Ct. 786, 345 U.S. 931, 97 L.Ed. 
1361 and rehearing denied, C.A., 
203 F.2d 390. 

TTse of -majis for obscene matter 
U.S.—'Coomer v. U. S., Okl., 213 F. 

1, 129 C.C.A. 617. 

U. S. V. Bennett, C.C.N.Y., 24 F. 
Cas.No.14,571, 16 Blatchf. 338. 

Knowledge 

(1) The punishment of a person 
for an act in violation of law, when 
he is ignorant of the facts making 
it so, does not deny due process of 
law, especially where the emphasis 
of the statute is evidently on 
achievement of some social better¬ 
ment rather than the punishment of 
the crime as in a case of malum in 
se. 

U.S.—Williams v. State of North 
Carolina, N.C.. 65 S.Ct. 1092, 325 
U.S. 226, 89 L.Ed. 1577, 157 A.L.R. 
1366, rehearing denied 65 S.Ct. 
1560, 325 U.S. 895, 89 L.Ed. 2006— 
U. S. V. Balint, N.Y., 42 S.Ct. 301, 
258 U.S. 260, 66 L.Ed. 604. 

U. S. V. Greenbaum, C.C.A.N.J., 
138 P.2d 437, 152 A.L.R. 751. 

U. S. V. Combs, D.C.Ky., 73 P. 
Supp. 813. 

Del.—State v. Tabasso Homes, 28 A. 

(2) Knowledge of the relationship 
2d 248, 3 Terry 110. 

of the parties is not a necessary 
element to the crime of Incest. 

Wash.—State v. Glindemann, 75 P. 
800, 34 Wash. 221, 101 Am.S.R. 
1001. 

(3) However, a statute punishing 
the purchasing, receiving, or having 
in one's possession of certain articles 
regardless of knowledge or intent 
has been declared void. 

Ohio.—^Kilbourne v. State, 95 N.E. 
824, 84 Ohio St. 247, 35 L.R.A.,N.S.. 
766. 

(4) Statute making criminal the 
mere receipt by a junk dealer of sto- 
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omissions,or does not define the offense as a i The criminal provisions of the Sherman Anti¬ 


felony or misdemeanor,32 or although it authorizes 
a jury under an indictment for a graver offense to 
punish for a lesser offense ,*^3 a statute, plain 
and unambiguous on its face, may be given an ap¬ 
plication that violates due process of law.33.5 

With the exception of a statute directing pun¬ 
ishment as a vagrant of a person who is reputed 
to be a habitual violator of the criminal laws,^^ 
statutes and ordinances defining, and providing for 
the punishment of, vagrants have been held not to 
deny due process of law.^s ^ statute making it a 
penal offense to be a gangster has been held violative 
of the due process clause because of its vagueness 
and uncertainty in regard to persons within the 
scope thereof but on the other hand statutes and 
ordinances defining and providing for the punish¬ 
ment of disorderly persons have been held not to 

deny due process.^^ 


Trust Act have been held not so vague and in¬ 
definite as to deny due process of law^s and so have 
some,39 although not other,penal provisions of 
state anti-trust or anti-monopoly statutes, 

§ 581. -Jurisdiction and Venue 

*n order to satisfy the constitutional guaranty of 
due process in a criminal case, the court must have Jur- 
isdiction of the person and the offense, and power to 
pass on the constitutionality of the statute on which the 
accusation is based; and the Judge, Justice, or magistrate 
must not be disqualified by prejudice or personal interest. 

Denial of due process of law may result from a 
departure from established principles of law in 
matters of jurisdiction or venue,as in the case of 
a trial without jurisdiction to try,^^ failure of the 
trial court to acquire jurisdiction by due process, ^3 
or a withdrawal from all courts of the state, except 
the supreme court, of power to pass on state 


len machinery equipment without re¬ 
quirement of guilty knowledge or dil¬ 
igent inquiry by the junk dealer as 
to legal rights of the party selling 
to him is invalid as a denial of due 
process. 

N.Y.—People v. Bstreich, 75 N.T.S. 
2d 267, 272 App.Div. 698, affirmed 
79 N.E.2d 742, 297 N.Y. 910. 

(5) A statute making it an offense 
for a motorist who Injured or killed 
person in accident not to stop and 
render assistance is not unconstitu¬ 
tional as depriving the motorist of 
his liberty without due process, be¬ 
cause not making knowledge of the 
accident an element of the offense, 
since knowledge of the accident as 
an element of the offense is neces¬ 
sarily to be implied from the require¬ 
ments of the act. 

Cal.—People v. Bowlin, 65 P.2d 840, 
19 Cal.App.2d 397. 

Statute compelling party to act at 
his peril 

A statute is not unconstitutional 
as violative of due process because 
it compels a party to act at his peril, 
the criterion in such cases being to 
examine whether common social duty 
would, under the circumstances, have 
suggested a more circumspect con¬ 
duct. 

Minn.—State v. Eich, 282 IST.W. 810, 
204 Minn. 134. 

31. Ohio.—Morgan v. Nolte, 87 

Ohio St. 23, 41 Am.R. 485. 

R.I.—State V. Smith, 69 A. 1061, 29 

R, I. 245. 

12 C.J. p 1203 note 64. 

32. Miss.—Murrah v. State, 51 

Miss. 652. 

33. Tex.—Davis v. State, 20 Tex. 
App. 302. 

33.5 XJ.S.—U, S. V. Spector, Cal., 72 

S. Ct. 691, 843 U.S. 169, 96 L.Ed. 


863, rehearing denied 72 S.Ct. 
1040, 343 U.S. 951, 96 L.Ed. 1353. 

34. Ill.—^People V. Eisen, 191 N.B. 
219, 357 Ill. 105—People v. Alterie, 
190 N.E. 305, 356 Ill. 307—People 
V. Belcastro, 190 N.B. 301, 356 Ill. 
144, 92 A.L.R. 1223. 

35. Ariz.—State v. Starr, 113 P.2d 
356, 57 Ariz. 270. 

Cal.—Phillips v. Municipal Court 
of Los Angeles, 75 P.2d 648, 24 
Cal.App.2d 453. 

La.—City of New Orleans v. Postek, 
158 So. 563, 180 La. 1048. 

Va.—Morgan v. Commonwealth, 191 
S.E. 791, 168 Va. 731, 111 A.L.R, 
62. 

36. U.S.—Lanzetta v. State of New 
Jersey, N.J., 59 S.Ct. 618, 306 U.S. 
451, 83 L.Ed. 888. 

Contra. 

N.J.—State V. Gaynor, 197 A. 360, 
119 N.J.Law 582. 

37. N.J.—McNeilly v. State, 196 A. 

725, 119 N.J.Law 237—Rothman 

V. State, ISO A. 888, 102 N.J.Law 
43, followed in Wasserman v. State, 
130 A. 889, 3 N.J.Misc. 1151, af¬ 
firmed 134 A. 664, 103 N.J.Law 128. 

Levine v. State, 160 A. 820, 10 
N.J.Misc. 840, affirmed 166 A. 300, 
110 N.J.Law 467. 

N.Y.—^People v. Berman, 282 N.Y.S. 
484, 166 Mlsc. 463. 

38. U.S.—U. S. V. Patterson, D.C, 
Ohio, 201 F. 697, reversed on oth¬ 
er grounds 222 F. 599, 138 C.C.A. 
123, certiorari denied 238 U.S. 
636, 36 S.Ct. 939, 59 L.Ed. 1499. 

D.C.—U. S. V. American Medical 
Ass’n, D.C., 28 F.Supp. 752, re¬ 
versed on other grounds 110 F. 
2d 703, 72 App.D.C. 12, certiorari 
denied 60 S.Ct. 131, 308 U.S. 699, 
84 L.Ed. 602, and 60 S.Ct. 1096, 
310 U.S. 644, 84 L.Ed. 1411. 
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39. U.S.—^Waters-Pierce Oil Co. v. 
Texas, Tex., 29 S.Ct, 220, 212 U.S. 
86, 53 L.Ed. 453. 

F. & A. Ice Cream Co. v. Arden 
Farms Co., D.C. Cal., 98 F.Supp. 
180. 

Fla.—Brock v. Hardie, 154 So. 690, 
114 Fla. 670. 

Wis.—State v. Golden Guernsey 
Dairy Co-op., 43 N.W.2d 31, 257 
Wis. 264. 

40. U.S.—Cline v. Frink Dairy Co., 
Colo., 47 S.Ct. 681, 274 U.S. 446, 
71 L.Ed. 1146. 

Blake v. Paramount Pictures, D. 
C.Cal., 22 F.Supp. 249. 

Cal.—^Ward v. Auctioneers Ass’n of 
Southern Cal., 163 P.2d 766. 67 
Cal.App.2d 183, certiorari denied 
65 S.Ct. 1555, 325 U.S. 874, 89 L. 
Ed. 1992. 

41. Colo.—Canon City v. Manning, 
95 P. 637, 43 Colo. 144, 17 L.R.A., 
N.S., 272. 

Va.—Mickens v. Commonwealth, 16 
S.E.2d 641, 178 Va. 273, certiorari 
denied 62 S.Ct. 362, 314 U.S. 690, 
86 L.Ed. 652, rehearing denied 62 
S.Ct. 484, 314 U.S. 717, 86 L.Ed. 
670. 

12 C.J. p 1203 note 72. 

Statute undertaking to legalize 
criminal proceedings of a court, had 
without proper jurisdiction, is un¬ 
constitutional and void, being a dep¬ 
rivation of liberty otherwise than 
by the law of the land. 

Me.—State v. Doherty, 60 Me. 604. 

42. Me.—State v. Derry, 108 A. 568, 

118 Me. 431. 

43. Ala.—^Hutchins v. State, 119 So. 
250, 22 Ala.App. 646, followed in 
Baggett V. State, 119 So. 251, 22 
Ala.App. 647, and Mitchell v. State, 

119 So. 251, 22 AZa.App. 647. 
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constitutional questions the presence in the 

trial court of jurisdiction of the person and of the 
offense satisfies the constitutional requirement of 
due process.'^^-S 

Due process of law is not denied by a statute 
which makes amenable to the penal laws of the 
state a personas or corporation^^ committing a crime 
in whole or in part therein, or which provides 
for a prosecution in either county where a person 
receives an injury in one county and dies, as a 
result of such injury, in another county.47 Fur¬ 
thermore, due process is not denied by the bringing 
of a prosecution for murder in the city and county 
wherein the accused resides instead of the county 
wherein the crime was actually committed, in the 
absence of a showing that the accused was not put 
to disadvantage in procuring witnesses or attending 
the trial ;47.5 nor is due process denied by a state 
law which authorizes the acceptance of a plea of 
guilty and the imposition of sentence in a county 
other than the one in which the offense was com¬ 
mitted,or which authorizes the state in a 
felony case to petition for a change of venue*'^^ 
Denial of a motion for change of venue is not 
necessarily a denial of due process and neither 
is the fact that one accused of a misdemeanor has 
no right to move for a change of venue,^9'5 al¬ 
though to deny an accused the right to a change of 
venue or place of trial from a county where he 
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cannot be tried by an impartial jury is to deny him 
the fair trial guaranteed by the due process 
clause.In the federal courts accused is not 
deprived of due process of law by the selection for 
trial, of an offense cognizable in more than one dis¬ 
trict, of a district other than that of his resi¬ 
dence® o or, where no treaty is involved and ac¬ 
cused is in the custody of the proper officers in the 
jurisdiction wherein the indictment is pending, by 
the fact that he has been unlawfully removed to 
such jurisdiction.®!' So it is not a denial of due 
process of law to require one who has been returned 
from another state by force and without the formal¬ 
ity of extradition procedure to face criminal charg¬ 
es in the state to which he is returned;®!-® 
and the fact that federal authorities deliver a 
prisoner to a state court for trial does not violate 
any of the due process provisions of the state or 
federal constitutions.®'!-!0 Accused is not denied 
due process by adverse publicity in the place where 
the trial is held, especially when he asked to be 
tried in that place.®!*!® Trial of an army officer 
by a civil court for an offense punishable both under 
the criminal code and the articles of war is not a 
denial of due process.®!*^® 

The guaranty of due process of law is not a 
guaranty of any particular form of tribunal in 
criminal cases®^ or of the same tribunal for the 


44. Colo.—People v. Max, 198 P. 
150, 70 Colo. 100. 

44.5 U.S.—^U. S. ex rel. Ro gal ski v. 
Jackson, D.C.N.T., 58 P.Supp. 218, 
affirmed, C.C.A., 146 F.2d 251, cer¬ 
tiorari denied 65 S.Ct. 1011, 324 
tr.S. 873, 89 Iu.Ed. 1427. 

45. Cal.—^People v. Botkin, 98 P. 
861, 9 CaLApp. 244. 

46. U.S.—Waters-Pierce Oil Co. v. 
Texas, Tex., 29 S.Ct. 220, 212 U.S. 
86, 53 L.Ed. 417. 

47. Tex.—Compton v. State, 289 S. 
W. 54, 105 Tex.Cr. 516. 

47.5 Mich.—People v. Lee, 54 N.W. 
2d 305, 334 Mich. 217. 

47.10 U.S.—^Duggan v. O’Grady, C. 
C.A.Nreb., 114 F.2d 561. 

48. Iowa.—State v. District Court 
of Jefferson County, 238 N.W; 290, 
213 Iowa 822, 80 A.L.R. 339. 

49. Mass.—Commonwealth v. Mil- 
len, 194 N.E. 463, 289 Mass. 441. 

Pa.—Commonwealth v. Shadduck, 77 
A.2d 673, 168 Pa.Super. 376. 

49.5 Ga.—McIntyre v. State, 11 S. 
E.2d 5, 190 Ga. 872, 134 A,L.R. 
813, certiorari denied McIntyre v. 
State of Georgia, 61 S.Ct 732. 312 
U.S. 695, 85 L.Ed. 1130, 

49.10 Mont.—State v. Dryman, 269 
P.2d 796, 127 Mont. 579. 


50. U.S.—Andrade v. U. S., C.C.A. 
Tex., 16 F.2d 776. 

51. U.S,—-U. S. V. Insull, D.C.IU., 
8 P.Supp. 310. 

51.5 U.S.—Prisbie v. Collins, 
Mich., 72 S.Ct 509, 342 U.S. 519, 
96 L.Ed. 541, rehearing denied 72 
S.Ct 768, 343 U.S. 937, 96 L.Ed. 
1344—Kerr v. Illinois, m., 7 S. 
Ct 225, 119 U.S. 436, 30 L.Ed. 421. 

U. S. ex rel. Master v. Baldi, 
C.A.Pa., 198 F.2d 113—U, S. ex 
rel. Rooney v. Ragen, C.A.I11., 173 
P.2d 668, certiorari denied 69 S. 
Ct 1524, 337 U.S. 961, 93 L.Ed. 
1759—Sweet v. Howard, C.C.A. 
Ind., 155 P,2d 715, certiorari de¬ 
nied 69 S.Ct 877, 336 U.S. 950, 93 
L.Ed. 1105. 

Hatfield v. Warden of State Pris¬ 
on of Southern Mich., D.C.Mich,, 
88 P.Supp. 690. 

Ind.—Canler v. State, 111 N'.E.2d 
710, 232 Ind. 209, certiorari denied 
74 S.Ct 68, 346 U.S. 838, 98 L.Ed. 
359. 

Pa.—Commonwealth ex rel. Howard 
V. Claudy, 93 A.2d 906, 172 Pa. 
Super. 674—Commonwealth ex rel. 
Gibbs V. Claudy, 85 A.2d 621, 170 
Pa.Super. 205—Commonwealth ex 
rel. Master v. Baldi, 72 A.2d 150, 
166 Pa. Super. 413, certiorari de¬ 
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nied 71 S.Ct 88, 340 U.S. 868, 95 
L.Ed. 632. 

Surrender to authorities on dls* 
charge from, prison in another 
state 

Where accused was indicted in 
Kentucky for murder and was re¬ 
leased on bond and was convicted 
and sentenced in Indiana for armed 
robbery and was returned to Ken¬ 
tucky and convicted for murder and 
sentenced to imprisonment to begin 
on finishing service of Indiana sen¬ 
tence and was returned to Indiana 
for service of Indiana sentence and 
was discharged from Indiana prison 
and was surrendered to Kentucky 
and imprisoned there, accused could 
not assert on habeas corpus that he 
was illegally held in Kentucky in 
violation of Fourteenth Amendment, 
U.S.—^Vickery v. Nall, D.C.Ky., 110 
P.Supp. 740. 

51.10 Ill.—^People ex rel. Hesley v. 
Ragen, 72 Nr.E.2d 311, 396 Ill. 554. 

51.15 U.S.—^U. S. V. Titus, C.A.N.T., 
210 P.2d 210. 

51.20 U.S.—^U. S. V. Canella, D.C. 
Cal., 63 P.Supp. 377, affirmed, C.C. 
A., 157 P.2d 470. 

52. Mass.—Commonwealth v. Mil- 
len, 194 N.E. 463, 289 Mass. 441. 
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trial of all classes of offenses and it is not 
necessarily infringed by statutory provisions for a 
special session of court for the trial of criminal 
cases,or for a special court^^ qj- special judges^® 
for the trial of specific persons or classes of per¬ 
sons. The guaranty of due process is infringed, 
however, by the unauthorized appointment of a spe¬ 
cial judge,or by a statute which makes it the 
mandatory duty of the governor, on the mere ap¬ 
plication of the prosecutor, to appoint a special 
judge to hold an extra term;^^ and a statute allow¬ 
ing accused to choose the trial magistrate makes 
an unjustifiable discrimination where it is confined 
to a single county.^ 9 

Juvenile offender. A statute providing that if 
the juvenile court, after investigation or trial of 
disciplinary measures, concludes a juvenile offender 
is past reformation, it may put him or her to trial 
in a court that would have had jurisdiction but for 
the juvenile law, is not invalid as violating the 
constitutional provisions with respect to due proc¬ 
ess of law;®9 and sentence of a juvenile on his 
plea of non vult by a judge of, and in, a court of 
general jurisdiction, who is the same judge who 
would sit in the juvenile court, is not a denial of 
due process.^^-5 

Disqualification of judg^e or magistrate. The right 
to a hearing before a judge who has not determined 


the issue in advance should not be denied where 
determination of guilt may result in deprivation of 
liberty or property.®^ There is a denial of due 
process of law where a justice of the peace attempts 
to discharge the duties of both arresting officer and 
trial judge®^ or where there is a refusal to hear 
evidence of the judge’s prejudice on request for 
removal of a case triable without a jury.63 Due 
process of law is also denied by trial before a judge, 
mayor, or justice of the peace who, by reason of his 
compensation being dependent on fines and costs, 
has a direct, personal, substantial pecuniary interest 
in reaching a conclusion against accused but in 
some cases this rule has been deemed inapplicable 
because of various considerations, such as the small¬ 
ness of the fees, the existence of other sources for 
their payment, and the safeguarding of the inter¬ 
ests of accused by giving him rights to a change of 
venue, a jury trial, and an appeal and it is also 
held that the question of disqualification is waived 
by failure to raise it before hearing on appeal,^® 
and that, notwithstanding the pecimiary interest or 
other disqualification of a mayor or justice of the 
peace, due process of law is awarded where a trial 
de novo before an impartial tribunal is had on ap¬ 
peal.^In a class of cases involving large fines, 
the interest of a mayor, who is chief executive of 
the municipality, in improving the financial con- 


63. Ga.—McIntyre v. State, 11 S.E. 
2d 5, 190 Ga. 872, 134 A.L.R. 813, 
certiorari denied 61 S.Ct. 732, 312 

U.S. 695, * 85 L.Ed. 1130. 

La.—State v. Jacques, 132 So. 667, 
171 La. 994. 

54. Vt.—State V. Alfred, 88 A. 634, 
87 Vt. 167. 

55. TJ.S.—In re Claasen, N.Y., 11 S. 
Ct. 735, 140 U.S. 200, 36 L.Ed. 409. 

56. U.S.—U. S. V. New York, N. H. 
& H. R. Co., C.C.Mass., 165 F. 742. 

57. Tex.—Oates v. State, 121 S.W. 
370, 66 Tex.Cr. 671. 

58. S.C.—State v. Gossett, 108 S.E. 
290, 117 S.C. 16, 16 A.L.R, 1299. 

59. Tenn.—Ford v. State, 263 S.W. 
60, 160 Teun. 327. 

60. Ala.—^Macon v. Holloway, 96 So. 
933, 19 Ala.App. 234, certiorari de¬ 
nied Ex parte Macon, 96 So, 936, 
209 Ala. 680. 

60.5 N.J.—Ex parte Johnson, 106 
A.2d 660, 31 N.J.Super. 382. 

61. N.Y.—Sharkey v. Thurston, 196 
N.B. 766, 268 N.Y. 123. 

62. Okl.—^Ex parte Roberts, 45 P. 
2d 1112, 57 Okl.Cr. 85. 

63. Ohio.—Moore v. State, 161 N.E. 
632, 118 Ohio St. 487. 

64. U.S.—^Turney v. State of Ohio, 
Ohio, 47 S.Ct 437, 273 U.S. 610, 


71 L.Ed. 749, 50 A.L.R. 1243. 

Ex parte Baer, D.C.Ky., 20 P. 
2d 912. 

Ky.—^Wagers v. Sizemore, 300 S.W. 
918, 222 Ky. 306. 

Ohio.—In re Application of Busch 
for Writ of Habeas Corpus ex 
parte, 26 Ohio N.P.,N.S., 368. 

Tex.—Ex parte Kelly, 10 S.W. 2d 
728, 111 Tex.Cr. 54. 

W.Va.—^Williams v. Brannen, 178 S.E. 
67, 116 W.Va. 1. 

Bond for costs filed by friendly 
volunteer does not cure disqualifica¬ 
tion. 

U.S.—Ex parte Hatem, C.C.A.Ohio, 
38 F.2d 226. 

65. Ind.—State v. Schelton, 186 N. 
B. 772, 205 Ind. 416, followed in 
Cole V. Wherly, 190 N.E. 66, 206 
Ind. 461 and Harding v. Minas, 190 
N.E. 862, 206 Ind. 66L 
Miss,—Hitt V. State, 116 So. 879, 
149 Miss. 718, followed in Foote 

V. State, 115 So. 886, and Jones 
V. State, 115 So. 886. 

N.C.—Ex parte Steele, 18 S.E.2d 132, 
220 N.C. 685, certiorari denied 
Steele v. State of North Carolina, 
62 S.Ct. 1276, 316 U.S. 686, 86. L. 
Ed. 1758. 

Okl.—^Ex parte Lewis, 288 P. 354, 47 
Okl.Cr. 72,, followed in Ex parte 
Richardson, 288 P. 357, 47 Okl.Cr. 
257. 


County judge 

(1) The interest of a county 
judge in Texas is too remote, spec¬ 
ulative, and trivial to disqualify 
him. 

Tex.—Joseph v. Travis County, Civ. 
App., 8 S.W. 2d 741, affirmed. Com. 
App., 16 S.W.2d 283. 

Richardson v. State, 4 S.W. 2d 
79, 109 Tex.Cr. 148. 

(2) Another consideration against 
disqualification is that there are no 
courts in the state, other than the 
county courts, which have jurisdic¬ 
tion of certain misdemeanors. 

Tex.—Richardson v. State, supra. 

66. Ohio.—NejDgen v. State, 192 N 
E. 130, 47 Ohio App. 431. 

W.Va.—State v. Simmons, 185 S.E. 
417, 117 W.Va. 326. 

beasonable objection is necessary. 
Ky.—^Adams v. Slavin, 7 S.W.2d 836, 
225 Ky. 136. 

67. Ark.—Hill v. State, 298 S.W, 
321, 174 Ark. 886. 

Miss.—Hitt V. State, 115 So. 879, 
149 Miss. 718, followed in Foote 
V. State, 115 So. 886 and Jones' v. 
State, 116 So. 886. 

N.M.—State v. Gonzales, 95 P.2d 673, 
43 N.M. 498. 

Va.—Brooks v. Town of Potomac, 
141 S.E.. 249, 149 Va. 427. 
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dition of the municipality may be such as to render 
a trial before him a denial of due process and 
it is otherwise as to a mayor receiving only a sal¬ 
ary under a commission form of government, he 
having no executive duties and his relation, as a 
member of the commission, to the executive or 
financial policy of the city being remote and, on 
the same principle, it is also otherwise as to a 
county judge who is presiding officer of the finan¬ 
cial board of the county.^O Questions of judicial 
qualification, including matters of kinship, personal 
bias, state policy, and remoteness of interest gen¬ 
erally involve matters of legislative discretion, and 
do not involve constitutional validity 

g 582, - Former Jeopardy 

A citizen's immunity to be twice placed in jeopardy 
for the same offense is not generally regarded as a 
member of that family of fundamental rights protected 
by the due process clause; and in cases involving a claim 
of double Jeopardy no hard and fast rule can be laid down. 


the pattern of due process being picked out in the facts 
and circumstances of each case. 

• A citizen’s immunity to be twice placed in jeop¬ 
ardy for the same offense is not generally regarded 
as a member of that family of fundamental rights 
encompassed within the protection of the due 
process clause of the Fourteenth AmendmentJ®*^® 
In cases involving a claim of double jeopardy, as 
in all cases involving what is or is not due process, 
no hard and fest rule can be laid down, the pattern 
of due process being picked out in the facts and 
circumstances of each case5 So, although it 
has been held that the trial and commitment, either 
in state or in federal courts, of one who has al¬ 
ready been tried and acquitted of the same offense 
is depriving him of his liberty without due process 
of law,*^! various statutes and proceedings have been 
sustained as against an objection that they put 
accused twice in jeopardy for the same offense and 
thereby deny him due process of law.'^^ 


68. U.S.—Turney v. State of Ohio, 
Ohio, 47 S.Ct. 437, 273 U.S. 610, 
71 L.Ed. 749, 50 A.L.R. 1243. 

69. U.S.—Dugan v. State of Ohio, 
Ohio, 48 S.Ct. 439, 277 U.S. 61, 72 
L.Ed. 784. 

70. Tex.—Joseph v. Travis County, 
CiwApp.. 8 S.W.2d 741, affirmed, 
Com.App., 16 S.W.2d 283. 

70.5 U.S.—Turney v. State of Ohio, 
Ohio, 47 S.Ct. 437, 273 U.S. 510, 
71 L.Ed. 749, 50 A.L.R. 1243. 

Ga.—Smith v. State, 41 S.E.2d 541, 
74 GaApp. 777, certiorari denied 
68 S.Ct. 86, 382 U.S. 772, 92 L.Ed. 
357. 

70,50 U.S.—^U. S. ex rel. De Frates 
V. Ragen, C.A.I11., 181 F.2d 1001— 
Amrine v. Tines, C.C.A.Kan., 131 
F.2d 827. 

U. S. ex reL Martin v. Walker, 
D.aConn., Ill P.Supp. 455, af¬ 
firmed, C.A., 203 P.2d 563. 

Hd.—State v. Adams, 76 A.2d 575, 
196 Md. 341. 

70.55 U.S.—^Brock v. State of North 
Carolina. N.C., 73 S.Ct 349, 344 
US. 424, 97 L.Ed. 456. 

71. U.S.—Ex parte Ulrich, D.C.Mo., 
42 F. 587, reversed on other 
grounds, C.C.. 43 F. 661, appeal 
dismissed 13 S.Ct. 1053, 149 U.S. 
789, 37 L.Ed. 967. 

72. Cal.—Corpus Juris Secundum 
cited in People v. Applegate, 204 
P.2d 689, 91 Cal.App.2d 163. 

Md.—Glickfleld v. State, 101 A.2d 
229, 203 Md. 400—Rahe v. State, 2 
A.2d 26, 175 Md. 691. 

Abatement of nuisance by injunction 
A statute making property used 

for a certain purpose a public nui¬ 
sance abatable by injunction does 

not deny due process of law be¬ 


cause the acts creating the nuisance 
constitute a crime. 

Mo.—State ex rel. Orr v. Kearns, 
264 S.W. 775, 304 Mo. 685. 
Additional punishment for subse¬ 
quent offenses 

(1) Additional punishment may be 
authorized by statute for second or 
subsequent oftenses. 

tr.S.— Graham v. West Virginia, W. 
Va., 32 S.Ct. 583, 224 U.S. 616, 56 
L.Ed. 917. 

(2) Without denying due process 
of law, the legislature may, for the 
purpose of imposing on habitual of¬ 
fenders an enhanced penalty, pro¬ 
vide for an ancillary or subsequent | 
proceeding to determine the fact of 
former conviction. 

Fla.—Cross v. State, 119 So. 380, 96 
Fla. 768, 

New trial obtained by accused 
A defendant who h§.s been indict¬ 
ed for a particular offense and con¬ 
victed of a lesser offense may, on a 
new trial obtained on his own mo¬ 
tion, be again tried for the greater 
offense. 

I^isg.—Corpus Juris quoted in Jones 
V. State, Miss., 109 So. 265, 266— 
Corpus Juris quoted in Calicoat v. 
State, 95 So. 318, 324, 131 Miss, 
169. 

12 C.J. p 1204 note 80. 

New trial obtained by state 

Where defendant was indicted for 
murder in the first degree, found 
guilty of murder in the second de¬ 
gree, and sentenced to imprison¬ 
ment for life, and the state appealed 
on questions of law, and the judg¬ 
ment was reversed and a new trial 
ordered, on which accused, notwith¬ 
standing his objection of double 
jeopardy, was convicted of murder 
in the first degree and sentenced to 
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death, there was no denial of life or 
liberty without due process of law. 
U.S.—Palko v. State of Connecticut, 
Conn., 58 S.Ct. 149, 302 U.S. 319, 
82 L.Ed. 288. 

Discharge of jury and retrial 

Court’s discharge of jury after de¬ 
bating only forty-five minutes and 
the holding of subsequent trial at 
which accused was convicted was not 
double jeopardy amounting to denial 
of federal due process, notwithstand¬ 
ing that private poll of jurors al¬ 
legedly disclosed that eleven jurors 
had voted for acquittal and that 
twelfth was about to do so at time 
of discharge. 

U.S.—^U. S. ex rel. De Frates v. Ra¬ 
gen, C.A.I11., 181 F.2d 1001. 
Declaring mistrial and ordering re¬ 
trial 

Act of state court in declaring mis¬ 
trial and requiring accused to be pre¬ 
sented to another jury, in accordance 
with established state practice, did 
not place accused twice in jeopardy 
in violation of due process provision 
of federal Constitution. 

U.S.—^Brock V, State of North Caro¬ 
lina, N.C., 73 S.Ct. 349, 344 U.S. 
424, 97 L.Ed. 456. 

Dismissal in part, disagreement, and 
retrial 

A second trial of defendant for 
first and second degree murder after 
dismissal of such charges in infor¬ 
mation and jury’s disagreement on 
question of defendant’s guilt of man¬ 
slaughter did not violate due process 
of law provisions of constitutions. 
Neb.—State v. Hutter, 18 N.W.2d 
203, 145 Neb. 798. 

Serving balance of former sentence 

Where a statute provides that a 
convict discharged within the period 
of his sentence may lose the bene- 
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§ 583. -Preliminary Complaint and War¬ 

rant 

I 

A formal complaint or other accusation against an 
accused charging facts constituting an offense Is ordi¬ 
narily essential to due process; but Issuance of a sum¬ 
mons instead of a warrant, as authorized by statute 
or rules of criminal procedure, constitutes no vioiation of 
the rights of the accused. 

In the trial of an accused person, it is generally 
essential to due process of law that a formal com¬ 
plaint under oath be filed against him,*^3 and that 
such complaint run against the accused person in 
particular and contain a charge of the substantive 
facts necessary to constitute an offense but it 
has been held that the filing of such a complaint is 
not necessary to due process of law in the trial 
of petty offenses under municipal ordinances.'^S ig, 
suance of a summons instead of a warrant, as au¬ 
thorized by statute or rules of criminal procedure, 
constitutes no violation of the rights of accused un¬ 
der the due process clause.'^^.s 

A proceeding for the disbarment of an attorney, 
as stated in Attorney and Qient § 28, is not a crim¬ 


inal prosecution; consequently the absence of a 
verified complaint does not deny accused the con¬ 
stitutional right of due process of law so long as 
notice is given and a hearing is accorded hirn.'^s 

§ 584. -Arrest and Bail 

The constitutional guaranty of due process avouches 
the right to be free of arrest save on probable cause, 
assures the right to be at liberty and to be imprisoned 
only for cause, secures the right of a prisoner to per¬ 
sonal safety while in the hands of his Jailor, and af¬ 
firms the right to bail; but when conforming to estab¬ 
lished principles in the jurisdiction where made, the mak¬ 
ing of an arrest, or denial of bail, does not deny due 
process of law. 

The due process clause of the Constitution of 
the United States avouches the right to be free 
of arrest save on probable cause,and assures 
the right to be at liberty and to be imprisoned only 
for cause.'^®-55 It is not an improper invasion of 
personal liberty, however, to arrest a person charged 
with crime and keep him detained until trial 
and the due process of law clause of the Fifth 
Amendment to the federal Constitution is not vio- 


flt of shorter Imprisonment for good 
conduct if he is again convicted be¬ 
fore the time has elapsed for his 
release under the first judgment, a 
convict under such circumstances, 
not having satisfied the penalty im¬ 
posed by the first judgment, is not 
entitled to object to his reincarcera¬ 
tion to serve the balance of his sen¬ 
tence on second conviction on the 
ground of double jeopardy. 

N.T.—^Ex parte Kussell, 92 N.Y.S. 68, 

Simplified pleading 

Statutes merging kindred offenses 
into the one crime of theft and al¬ 
lowing that crime to be charged by a 
general allegation of unlawful taking 
of the labor or property of another 
do not support a contention that a 
judgment based on an Indictment in 
the statutory form would be insuffi¬ 
cient protection against another 
prosecution. 

Cal.—People v. Robinson, 290 P. 470, 
107 CaLApp. 211. 

Statute permitting appeal by state 

Conn.—State v. Palko, 191 A. 320, 122 
Conn. 529, 113 A-L.R. 628, affirmed 
68 S.Ct 149, 302 XJ.S. 319, 82 L.Ed. 
288. 

Statutory definition of acgiuittal of 
same offense 

A statute stating that a former ac¬ 
quittal is of the same offense where 
it was on the merits after a trial was 
had but not where It was on the 
ground of variance between indict¬ 
ment or information and the proof, 
or on dismissal of the Indictment 
or information on objection to its 
form or substance, or in order to 
hold accused for a higher offense. 


does not violate the due process 
clause of the Fourteenth Amendment 
to the federal Constitution. 

Ohio.—^Eastman v. State, 1 N.E.2d 
140, 131 Ohio St. 1, appeal dis¬ 
missed 57 S.Ct. 21, 299 U.S. 505, 
81 L.Ed. 374. 

Mere possibility of later prosecu¬ 
tion for the same acts upon which 
earlier prosecution has been had does 
not fall within that class of double 
jeopardy which might be so offensive 
to ideas of fundamental fairness as 
would be violative of due process. 
U.S.—^U. S. ex rel. Martin v. Walker, 

D.aConn., Ill P.Supp. 455, affirm¬ 
ed, C.A., 203 P.2d 563. 

73. Ala.—^Arzumanian v. Birming¬ 
ham, 51 So. 645, 165 Ala. 374. 

Okl.—De Graff v. State, 103 P. 638, 
2 Okl.Cr. 619. 

Signature 

Due process ordinarily requires 
that the signature of the state's at¬ 
torney be attached to the complaint 
after the charge has been written in. 
Vt.—State V. Donaldson, 144 A. 684, 
101 Vt. 483. 

Proceeding by affidavit is due process 
La,—City of New Orleans v. White, 
78 So. 746, 143 La. 487. 

74, Wis.—State v. Newman, 71 N.W. 
438, 96 Wis. 258. 

12 C.J. p 1204 note 85. 

Legal and valid accusation, wheth¬ 
er by affidavit and complaint, or by 
indictment, is essential to due proc¬ 
ess of law in a criminal prosecution. 
Ala.—Pinson v. City of Birmingham, 
136 So. 868, 24 Ala.App. 482. 
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Complaint held sufficient to afford 
due process 

N.M.—State v. Melendrez, 159 P.2d 
768, 49 N.M. 181. 

75. Ga.—Pearson v. Wimbish, 52 S. 

E. 751, 124 Ga. 701, 4 Ann.Cas. 
601—^Wright v. Davis, 48 S.E. 170, 
120 Ga. 670. 

Norris v. Thomson, 83 S.E. 866, 
15 Ga.App. 611. 

Docket entry which is sufficient to 
put accused on notice of the offense 
with which he is charged affords due 
process of law. 

Fla.—Wright v. Worth, 91 So. 87, 83 
Fla. 204. 

75.5 U.S.—U. S. v. De Hardit, D.C. 

Va., 120 F.Supp. 110. 

Va.—Tate v. Lamb, 81 S.E.2d 743, 
195 Va. 1005. 

76. Cal.—^In re Herron, 298 P. 474, 
212 Cal. 196. 

76.50 U.S.—Dye v. Cox, D.C.Va., 125 

F. Supp. 714—International Union 
of Mine, Mill and Smelter Work¬ 
ers V. Tennessee Copper Co,, D.C. 
Tenn., 31 F.Supp. 1015. 

76.55 U.S.—Catlette v. U. S., C.C.A. 
W.Va., 132 F.2d 902. 

Dye v. Cox, D.C.Va., 125 F.Supp. 
714. 

77. Ill.—People v. Kelly, 89 N.E.2d 
27, 404 Ill. 281. 

N.T.—People v. Hevern, 216 N.Y.S. 

412, 127 Misc. 141. 

Incarceration and denial of counsel 
(1) Alleged fact that defendant 
was incarcerated eight days before 
trial and was denied counsel during 
that time, was not a denial of due 
process of law. 
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lated by an arrest, on a bench warrant issued on a 
federal indictment, of a person on bail to answer 
another indictment in a court of coordinate juris- 
dictionJ® Indeed, statutes authorizing an arrest 
without a warrant in certain cases do not deprive 
the person arrested of liberty without due process 
of law.'^9 

Although it has been held that an illegal arrest 
does not render a subsequent trial constitutionally 
invalid,the view has been taken that any arrest 
or imprisonment, except as allowed or required by 
law, is a denial of due process.*^An arrest 
must be made in pursuance of some method war¬ 
ranted by the established principles of law in the 
jurisdiction where it is made;^^ and a person is de¬ 
prived of his liberty without due process of law by 
his arrest without a warrant on the mere verbal 
request of a citizen^^ or the chairman of a local 
exemption board under the federal Selective Draft 
Act.82 

Persons under arrest have the right not to be de¬ 
prived of their personal security except in accord 
with due process of law.^ 2.5 xhe due process 
clause of the federal Constitution secures the right 
of a prisoner to personal safety while in the hands 
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of his jailor ;S2.io ^.nd a prisoner unlawfully beaten 
by an arresting officer is denied the right of due 
process of law.^^.is qrhe mere questioning of a 
suspect in the custody of officers is not, however, a 
denial of due process,82.20 and the fact that for 
several days while being questioned the accused was 
held incommunicado does not amount to a denial 
of due process.82.25 Xhe fact that one accused of 
driving a motor vehicle while intoxicated was not 
arrested at the time of the alleged offense did not 
deprive him of his constitutional right on the theory 
that he was thereby precluded from having a blood 

test.82.30 

Fingerprinting and photographing arrested per¬ 
sons, Although it has been held that the exercise 
by sheriffs and other peace officers of their power to 
fingerprint persons in their custody suspected or ac¬ 
cused of crimes is not an invasion of any constitu¬ 
tional or natural right of such persons,82.35 and 
that statutes providing for fingerprinting and photo¬ 
graphing persons arrested do not deprive them of 
due process of law,82.40 there is authority to the 
effect that a statute which by implication commands 
that all persons charged with certain offenses shall 
forthwith, on arrest, be submitted to fingerprinting 
is an unlawful encroachment on liberty of person 


Cal.—People v, Stinchcomb, 208 P.2d 
396, 92 Cal.App.2d 741, certiorari 
denied 71 S.Ct. 25, 340 U.S. 838, 95 
L.Ed, 615, and rehearing denied 
228 P.2d 69, 102 Cal.App.2d 626. 

(2) On the other hand, it has been 
held that holding accused in custody 
for slightly more than three days 
%7ithout an opportunity to furnish 
bail or consult an attorney amounted 
to a denial of due process. 

Ill.—People V. Kirkpatrick, 110 N.B. 

2d 519, 413 Ill. 695. 

Arrest on misdemeanor charge 
Where a person, summoned to ap¬ 
pear to answer a misdemeanor 
charge, sent his lawyer to represent 
him vicariously and Judge directed 
accused to respond to process in 
person and issued a capias for his 
attachment and accused was arrested 
and incarcerated, accused was not 
deprived of due process of the law. 

U.S.—Souther v. Reid, E>.C.Va., 101 
F.Supp. 806. 

78. U.S.—-Morse v. TJ. S., N.T., 45 
S.Ct. 209, 267 U.S. 80, 69 L.Ed. 622. 

79. S.C.—State v. Quinn, 97 S.B. 62, 
111 S.C. 174, 3 A.L.R. 1500. 

12 C.J. p 1204 note 87. | 

79.5 U.S.—Green v. State of Maine, 
D.C.Me., 113 F.Supp. 253. j 

Pa.—Commonwealth ex rel. Garrison i 
v. Burke, 106 A.2d 687, 378 Pa. 344. 
Requiring one forcibly removed from j 
another state without formality of | 


extradition to face criminal charg¬ 
es in the state to which he is re¬ 
turned as not constituting denial 
of due process see supra § 581. 
Illegal road block 

Allegations that arrest was made 
by means of an illegal road block, 
and claims respecting the manner 
in which petitioners were moved 
from prison to police station, failed 
to establish any want of due proc¬ 
ess in any respect. 

U.S.—^Palakiko v. Harper, C.A.Ha- 
waii, 209 P.2d 75, certiorari denied 
74 S.Ct. 683, rehearing denied 74 
S.Ct, 789, 347 U.S. 979, 98 L.Ed. 
1118. 

79.10 Tex.—McBeath v. Campbell, 
Oom.App., 12 S.W.2d 118. 

Gregg V. First State Bank of 
Bishop, Civ.App., 125 S.W.2d 319, 
error dismissed. Judgment correct. 

80. N.H.—Hutchins v. Eds on, 1 N.H. 

139—Mayo v. Wilson, 1 N.H 53. 
Arrest held by due process 
N.T.—^Bellinger v. State, 134 N.T.S. 
2d 104, 206 Misc. 576, affirmed 139 
N.T.S.2d 274, 285 App.Biv. 999. 

8L Ala.—^Ex parte Rhodes, 79 So. 
462, 202 Ala. 68, 1 A.L.R 568. 

8Q. Tex.—^Ex parte Jones, 208 S.W. 
625, 84 Tex.Cr. 497. 

82.5 U.S.—^Lynch v. U. S., C.A.Ga, 
189 P.2d 476, certiorari denied 72 
S.Ct 50, 342 U.S. 831, 96 L.Ed. 629. 
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82.10 U.S.—Catlette v. U. S., C.C.A. 
W.Va., 132 P.2d 902. 

Eye V. Cox, D.C.Va., 125 F.Supp. 
714. 

82.15 U.S.—Lynch v. U. S., C.A.Ga., 
189 F.2d 476, certiorari denied 72 
S.Ct 50, 342 U.S. 831, 96 L.Ed. 629. 
82.20 Cal.—People v. Milium, 267 P. 

2d 1039, 42 Cal.2d 524. 

82.25 U.S.—Snell v, Mayo, C.A.Fla., 
173 P.2d 704, certiorari denied 70 
S.Ct 301, 338 U.S. 905, 94 L.Ed. 
657. 

Pa.—Commonwealth ex rel. Lockoski 

V. Claudy, 94 A.2d 203, 172 Pa.Su- 
per. 330. 

Pacts held not to support contention 
of acensed 

Pa.—Commonwealth ex rel. Marelia 

V. Burke, 75 A,2d 593, 366 Pa. 124, 
certiorari denied Marelia v. Burke, 
71 S.Ct 616, 341 U.S. 911, 95 L.Ed. 
1348. 

82.80 Me.—State v. Eemerritt, 103 
A.2d 106. 

82.85 Ark.—Shannon v. State, 182 S. 

W. 2d 384, 207 Ark. 658. 

82.40 Ind.—Voelker v. Tyndall, 75 
N.E.2d 548. 226 Ind. 43—State ex 
rel. Mavity v. Tyndall, 74 N.E,2d 
914, 225 Ind. 360, certiorari de¬ 
nied 68 S.Ct. 609, 333 U.S. 834, 92 
L.Ed. 1118, rehearing denied 68 S. 
Ct 732, 333 U.S. 858, 92 L.Ed. 1138, 
N.J.—McGovern v. Van R,iper, 45 A. 
2d 842, 137 N.J.Bq. 648. 



§§ 584-585 CONSTITUTIONAL LAW 


in violation of state and federal constitutional pro- 
visions.^3 

Uniform and badge of arresting officer, A statute 
denying to an officer authority to arrest for violation 
of automobile speed laws unless, at the time, he is 
wearing a prescribed uniform and badge is, as to 
the officer, a violation of a state constitutional pro¬ 
vision which forbids that any citizen shall be de¬ 
prived of property, privileges, and immunities ex¬ 
cept by due course of the law of the land.S4 

Recognizance and bail. The due process clause 
of the federal Constitution affirms the right to 
bail;^^-5 and deprivation of liberty without due 
process of law may consist of denial of the right 
to bail to a person charged with a crime which is not 
a capital offense or is a capital offense, but the proof 
of guilt is not evident nor the presumption great. 
Where an accused was properly arrested without a 
warrant, admitted his guilt, and did not request 
permission to give bond, however, the fact that the 
officers had him held in jail for a time contrary to 
their statutory duty to take him forthwith before an 
officer authorized to issue a warrant did not require 
a reversal of his conviction on the ground that it 
lacked due process of law.ss*^ Furthermore, due 
process of law clauses in state and federal consti¬ 
tutions are not violated by statutes: Denying bail 
pending an appeal regulating the business of 
professional bondsmen providing that, where a 
recognizance is taken in open court, it need not 
be signed by the persons entering into the same;^^ 
prescribing the manner of forfeiting an appearance 
bond and the conditions under which forfeiture may 
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be set aside or requiring the application of bail 
money by the clerk under direction of the court 
in satisfaction of a judgment for a fine.^O The ar¬ 
rest of a principal by his bail, being based on the 
relationship which the parties have established be¬ 
tween themselves, and not on any process of the 
court, may be made in a state other than that where 
the bond is given.91 A final judgment entered 
against a bondsman on forfeiture of the bond cannot 
be said to be lacking in due process for lack of 
notice to the bondsman.9i-5 

§ 585. - Preliminary Examination and 

Commitment 

Although the failure to present an accused before a 
magistrate without undue delay contrary to statute is a 
fact to be considered on the question of due process, the 
want of a preliminary hearing or a mere delay in grant- 
Ing a preliminary hearing does not ordinarily of itself 
constitute a denial of due process; and an accused is 
not denied due process by being committed to Jail, after 
preliminary examination and In default of bail, to await 
trial or action of the grand jury, or by the exclusion of 
evidence offered by him at a preliminary hearing. 

Although the failure to present accused before a 
magistrate without undue delay contrary to statute is 
a fact to be considered on the question of due proc¬ 
ess, and although it has been held that a legal 
preliminary examination is one of the steps re¬ 
quired to establish due process of law where the 
prosecution is by information and is necessary to 
confer jurisdiction on the trial court,9i-55 the want 
of a preliminary hearing or committal trial does not 
impair the final trial or in and of itself constitute 
a denial of due process,91-60 as where the accused 


83. >5r.T.—People V. Hevern, 215 N. 
T.S. 412, 127 Misc. 141. 

84. Tex.—Scog-g-in v. State, 38 S.W. 
2d 592, 117 Tex.Cr. 294. 

84.5 U.S.—Dye v. Cox, D.C.Va., 125 
F.Supp. 714—International Union 
of Mine, Mill and Smelter Work¬ 
ers V. Tennessee Copper Co., D.C. 
Tenn., 31 F.Supp. 1015. 

85. Fla.—Ex parte McDaniel, 97 So. 
317, 86 Fla, 145. 

Ill.—People V. Kirkpatrick, 110 N.E. 
2d 619, 413 Ill. 595. 

'‘The denial of the right to give 
bail where the proof of guilt is not 
evident or the presumption of guilt 
strong would be a deprivation of 
liberty without due process of law.” 
Ind.—Bozovichar v. State, 103 N.E. 

2d 680, 681, 230 Ind. 358. 

Detention held not result of denial 
of ball 

U.S.—Shepherd v. U. S., C.A-Kan., 177 
F.2d 938. 

85.5 Va,—McHone v. Common¬ 
wealth, B7 S.E.2d 109, 190 Va. 485. 

86. Okl.—^Ex parte ‘ Haikey, 104 P. 


377, 3 Okl.Cr. 66—^Ex parte Mingle, 
104 P. 68, 2 Okl.Cr. 708. 

87. Ga.—Jackson v. Beavers, 118 S. 
E, 761, 156 Ga. 71. 

88. Ill.—McNamara v. People, 55 N. 
E. 625, 183 Ill. 164. 

89. La.—State v. Young, 77 So. 772, 
142 La. 865. 

90. Cal.—^Mundell v. Wells, 184 P. 
666, 181 Cal. 398, 7 A.L.R. 383. 

91. U.S.—^In re Von der Ahe, C.C. 
Pa., 85 F, 959. 

91.5 U.S.—Isgrig V. U. S., C.C.A. 

Md., 109 F.2d 131. 

Reason for rule 

The bondsman makes himself a 
party to the cause by filing the bond 
as a part of the record therein, and 
it is a fiction of the common law that 
the surety is personally in attendance 
upon the court whenever the accused 
by the order of the court is bound 
to appear personally. 

U.S.—^Isgrig V. U. S., supra. 

91.50 U.S.—U. S. ex rel. Weber v, 
Ragen. C.A.I11., 176 F.2d 579, cer¬ 
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tiorari dismissed 70 S.Ct. 49, 338 
U.S. 809, 94 L.Ed. 489. 

Pa.—Commonwealth v. Johnson, 74 
A.2d 144, 365 Pa. 303, reversed on 
other grounds 71 S.Ct. 191, 340 U. 
S. 881, 95 L.Ed. 640. 

91.55 Cal.—People v. Brooks, 165 
P.2d 61, 72 Cal.App.2d 657. 

91.60 U.S.—U. S. ex rel. Weber v. 
Ragen, C.AIll., 176 P.2d 679, cer¬ 
tiorari dismissed 70 S.Ct. 49, 338 
U.S. 809, 94 L.Ed. 489—Snell v. 
Mayo, C.AFla., 173 P.2d 704, cer¬ 
tiorari denied 70 S.Ct, 301, 338 U. 
S. 905, 94 L.Ed. 657—Barber v. 
U. S., C.C.A.N.C., 142 F.2d 805. 
Ark.—Bailey v. State, 219 S.W. 2d 
424, 215 Ark. 63, 9 A.L.R2d 653. 
Conn.—State v. Hays, 18 A.2d 895, 
127 Conn. 643. 

Md.—^Edwards v. State, 71 A.2d 487, 
194 Md. 387. 

Mich.—^People v. Roxborough, 12 N. 
W.2d 466, 307 Mich. 575, certiorari 
denied 65 S.Ct. 80, 323 U.S. 749, 89 
L.Ed, 600, rehearing denied 65 S. 
Ct 127, 323 U.S. 815, 89 L.Ed. 648 
—People V. McCrea, 6 N.W.2d 489, 
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waives such hearing by pleading guilty and a 
mere delay in granting a preliminary hearing can¬ 
not properly be adjudged as denial of due proc- 
ess.91-70 Due process of law is not denied by a 
statute or constitutional amendment providing for 
the accusation and trial of accused persons without 
a preliminary examination,®2 ^he exclusion of evi¬ 
dence offered by accused in a summary proceeding 
before a commissioner to determine whether a war¬ 
rant of removal to the federal court having juris¬ 
diction of the charge should issue,® 3 or by a stat¬ 
ute which, either alone or when read in the light 
of other statutes, contemplates that accused, after 
preliminary examination and in default of bail, may 
be committed to jail to await trial or action of the 
grand jury.®^ 

The constitutional guaranty of due process of law 
requires adherence to the adopted and recognized 
rules of evidence in preliminary examinations.®^-^ 
The duty to inform the accused at the preliminary 
examination that he is entitled to be represented by 
counsel, in some cases at least, is part of the due 
process guaranteed by the Fourteenth Amend¬ 
ment,®^-^® but the fact that the examining magistrate 
did not, on his own motion, provide counsel for the 
accused at the preliminary hearing is not a denial of 
due process®^-*^® especially where counsel for a co¬ 
defendant of accused appeared for both accused.®^-^® 


A preliminary examination given by a nonresident 
judge on disqualification or absence of the resident 
judge satisfies the requirements of due process 
and it is not a denial of due process for a judge who 
conducted a so-called one-man grand jury and is¬ 
sued the warrant to preside as the examining magis- 
trate.®^-3® Holding the accused in custody by virtue 
of a commitment which discloses on its face that 
the date fixed for his incarceration has passed con¬ 
stitutes a denial of due process.®^-®^ 

§ 586. - Summary Trial and Conviction 

Although a summary conviction constitutes no abuse 
of due process where the record discloses that a sufficient 
Information was read to the accused, he pleaded not 
guilty, testimony sufficient to support the charge was 
taken, and accused was found guilty, a person is con¬ 
victed without due process where the proceedings are so 
summary and informal that there is a lack of accusa¬ 
tion in due form, notice, and an opportunity to interpose 
any defense accused may have. 

A summary conviction constitutes no abuse of 
due process where the record discloses that a suffi¬ 
cient information was read to the accused, he plead¬ 
ed not guilty to the charge, testimony sufficient to 
support the charge was taken, and accused was 
found guilty.®^-50 a person is convicted without 
due process of law, however, where the proceedings 
are so summary and informal that there is a lack 
of accusation in due form, notice, and an opportunity 


303 Mich. 213, certiorari denied 
MoCrea v. People of State of Mich¬ 
igan, 63 S.Ct 851, 318 U.S. 783, 87 
L.Ed. 115^. 

Va.—Benson ▼. Com., 58 S.E.2d 312, 
190 Va. 744. 

Wash.—Pennington v. Smith, 212 P. 

2d 811, 36 Wash,2d 267. 

Want of due process held not shown 
Cal.—^People v. Sturman, 132 P.2d 
504, 56 CaLApp.2d 173. 

91.65 U.S.—U. S. V. Maher, D.C.Me., 
89 P.Supp. 289. 

Ariz.—State v. Smith, 155 P.2d 622, 
62 Ariz. 145. 

91.70 Pa.—Commonwealth v. John¬ 
son, 93 A.2d 691, 372 Pa. 266, cer¬ 
tiorari denied Johnson v. Com¬ 
monwealth, 73 S.Ct. 944, 345 U.S. 
.959, 97 L.Ed. 1379—Commonwealth 
V. Johnson, 81 A.2d 569, 368 Pa. 
139—Commonwealth v. Johnson, 74 
A.2d 144, 365 Pa. 303, reversed on 
other grounds 71 S.Ct. 191, 340 U. 
S. 881, 95 L.Ed. 640—Common¬ 

wealth Y. Agoston, 72 A.2d 575, 364 
Pa. 464, certiorari denied 71 S.Ct. 
9, 340 U.S. 844, 95 L.Ed. 619. 

Commonwealth ex rel. Wright v. 
Bay, 115 A.2d 398, 178 Pa.Super. 
337—Commonwealth ex rel. Lock- 
oski V. Claudy, 94 A.2d 203, 172 Pa. 
Super. 33©—Commonwealth ex rel. 
Roberts v. Keenan, 86 A.2d 678, 
170 Pa.Super. 282. 


Delay held denial of due process 
Delay from May 22 to June 11 in 
taking defendant accused of mur¬ 
der before magistrate was a viola¬ 
tion of statutory rights and depriva¬ 
tion of liberty without due process. 
Okl.—Benton v. State, 190 P.2d 168, 
86 OkLCr. 137. 

92. Ark.—Penton v. State, 109 S.W. 
2d 131. 

Mich.—Corpus Juris Secundum cited 
in People v. McCrea, 6 N.W.2d 489, 
503, 303 Mich. 213, certiorari de¬ 
nied 63 S,Ct. 851, 318 U.S. 783, 87 
L.Ed, 1150. 

12 C.J. p 1204 note 93. 

93 . XJ.S.—^U. S, ex rel. Hughes v. 
Gault, Iowa, 48 S.Ct. 459, 271 U.S. 
142, 70 L.Ed. 875, followed in U. 
S. ex rel. Eppele v. Schneider, C. 
C.A.N.J., 12 F.2d 1019, U. S. ex 
rei. McGrath v. Matheus, C.C.A.Pa., 
12 F.2d 1020, and Kelly v. U. S., C. 
C.A.Tex., 76 F.2d 1015, certiorari 
denied 55 S.Ct. 924, 296 U.S. 766, 
79 L.Ed. 1707. 

94. Ga.—Parks v. Nelms, 41 S.E. 
605, 115 Ga. 242. 

Tenn.—Moye v. State, 202 S.W. 919, 
139 Tenn. 680. 

94.5 Cal.—^People v. Schuber, 163 P. 
2d 498, 71 Cal.App.2d 773. ■ 
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Preliminary examination held suffi¬ 
cient to constitute due process 

N.M.—State v. Melendrez, 159 P.2d 
768, 49 N.M. 181. 

94.10 Cal.—People v. Hickok, 216 P. 
2d 140, 96 CaLApp.2d 621. 

94.15 Neb.—Roberts v. State, 17 N. 
W.2d 666. 145 Neb. 658. 

Okl.—Lyons v. State. 138 P.2d 142. 
140 P.2d 248, 77 Okl.Cr. 197, af¬ 
firmed 64 S.Ct. 1208, 322 U.S. 596, 
88 L.Bd. 1481, rehearing denied 65 
S.Ct. 26. 323 U.S. 809, 89 L.Ed. 645. 

94.20 Okl.—^Lyons v. State, supra. 

94,25 N.M.—State v. Encinias, 20S 
P.2d 165, 63 N.M. 343. 

Ohio.—State v. Partanen, 36 N.E.2d 
422, 67 Ohio App. 248. 

94.30 Mich.—^People v. Hancock, 40 
N.W.2d 689, 326 Mich. 471, opinion 
adhered to 43 N.W.2d 312, 328 

Mich. 143—^People v. Roxborough, 
12 N.W.2d 466, 307 Mich. 575, cer¬ 
tiorari denied 65 S.Ct 80, 323 U.S. 
749, 89 L.Ed. 600, rehearing denied 
65 S.Ct 127, 323 U.S. 815, 89 L.Ed. 
648—People v. McCrea, 6 N.W.2d 
489, 303 Mich. 213, certiorari de¬ 
nied McCrea v. People of State of 
Michigan, 63 S.Ct 851, 318 U.S. 783, 
87 L.Ed. 1150. 

94.35 Kan.—Whalen v. Cristell, 173 
P.2d 252, 161 Kan. 747. 

94.50 Pa.—Commonwealth ex rel. 
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to interpose any defense accused may have,^^*^® as 
where no written complaint is drawn until after all 
the testimony has been taken, the only information 
accused has as to the charge against him is an in¬ 
definite and insufficient oral statement by the magis¬ 
trate after considerable testimony has been taken, 
and the only testimony of accused consists of an¬ 
swers to the magistrate's questions, really amount¬ 
ing to a cross-examination, and he is not allowed to 
testify to what might be a defense.^S 

§ 587. - Indictment or Information 

The substance of pleading to some extent is an ele¬ 
ment of due process, and an indictment or presentment 
by a grand Jury is essential to due process when a con¬ 
stitutional or statutory provision makes it a necessary 
step in the prosecution of an accused; but it is not 
required by a due process of law clause itself, and due 
process may be afforded by an information or a bill of 
indictment prepared in the usual form by the district 
attorney when authorized by a constitutional provision, 
statute, or rule of criminal procedure not conflicting with 
a constitutional provision. 


The substance of pleading to some extent is an 
element of due process of law, 95-50 and an indict¬ 
ment or presentment by a grand jury is essential to 
due process when an applicable constitutional or 
statutory provision of the jurisdiction in question 
makes it a necessary step in the prosecution of a 
person accused of crime but it is not required by 
a due process of law clause itself,97 nor is it req¬ 
uisite to due process in a state court by virtue of 
the Fifth Amendment to the federal Constitution 
which requires a presentment or indictment by a 
grand jury in certain cases, but applies only to the 
federal courts,9S although such amendment, when 
applicable, makes an indictment or presentment a 
condition of due process in a federal court.99 
When authorized by a constitutional provision, 
or by a statute, or rule of criminal procedure not 
conflicting with a constitutional provision, due proc¬ 
ess of law may be afforded by an information^ or 
a bill of indictment prepared in the usual form by 


Jenkins v. Costello, 14 A.2d 567, 141 
Pa. Super. 183. 

94.55 Miss.—Bramlette v. State, 8 
So.2d 234. 193 Miss. 24. 

N.J.—^Application of Burke, 112 A. 
2d 807, 34 N.J.Super. 460. 

95. N.Y.—^People v. Caralt, 241 K.T. 
S. 641, 136 Misc. 842. 

95.50 U.S.—^U. S. V. Williams, C.A. 
Tex., 202 F.2d 712, rehearing de¬ 
nied 203 R2d 672, certiorari denied 
Williams v. U. S., 74 S.Ct. 37, 
346 U.S. 822, 98 L.Ed, 347. 

96. Ala,—Streanger v. State, 110 So. 
595, 21 Ala.App. 600. 

La.—State v. Harvey, 106 So. 28, 
159 La. 674, error dismissed Har¬ 
vey V. State, 47 S.Ct. 20, 273 U.S. 
635. 

N.T,—People ex rel. Battista v, 
Christian, 227 N.T.S. 142, 131 Misc. 
411, reversed on other grounds 229 
N.T.S. 644, 224 App.Div. 243, re¬ 
versed on other grounds 164 N.E. 
Ill, 249 N.T. 314, 61 A.L.R. 793. 

12 C.J. p 1205 note 99. 

97. Fla.—Sawyer v. State, 113 So. 
736, 94 Fla. 60, followed in Dwyer 
V. State, 116 So. 726, 96 Fla. 846. 

Me.—Le Clair v. White, 104 A. 616, 
117 Me. 335. 

Wash.—Payne v. Smith, 192 P.2d 964, 
30 Wash.2d 646. 

12 C.J. p 1205 note 96. 

98. Conn.—Kennedy v. Walker, 63 
A.2d 689, 135 Conn. 262, affirmed 
69 S.Ct. 1046, 337 U.S. 901, 93 L. 
Ed. 1716, rehearing denied 69 S. 
Ct. 1493, 337 U.S. 934, 93 L.Ed. 
1740. 

Ill.—People V. O’Connor, 122 N.E.2d 
806, 4 I11.2d 403. 

Mass.—Commonwealth v. Parmer, 
106 N.E. 160. 218 Mass. 607. 

Mich.—People v. Simon, 36 N.W.2d 
784, 324 Mich. 450. 


Amendments 5 and 6 of the Con¬ 
stitution of the United States are ap¬ 
plicable only to prosecutions in a 
federal court and not to prosecutions 
in a state court. 

La.—State v. Kraft, 37 So.2d 815, 214 
La. 351. 

99. U.S.—^Ex parte McClusky, C.C. 
Ark., 40 F. 71, 72. 

1. U.S.—Maxwell v. Hudspeth, C.A. 
Kan., 175 P.2d 318, certiorari de¬ 
nied 70 S.Ct. 39, 338 U.S. 834, 94 L. 
Ed. 509—^Becker v. Webster, C.A. 
N.Y., 171 P.2d 762, certiorari de¬ 
nied 69 S.Ct. 938, 336 U.S. 963, 93 
L.Ed. 1120. 

Horn V. Peck, D.C.Mich., 130 P. 
Supp. 536—^U. S. ex rel. McDermott 
V. Jaeger, D.C.N.Y., 39 F.Supp. 307, 
appeal dismissed, C.C.A., 126 F.2d 
1002, certiorari denied 62 S.Ct. 
1269, 316 U.S. 680, 86 L.Ed. 1754. 
Ark.—Smith v. State, 238 S.W.2d 649, 
218 Ark. 725—Bowman v. State, 
210 S.W.2d 798, 213 Ark. 409—Pen- 
ton V. State, 109 S.W.2d 131— 
Deatherage v. State, 108 S.W.2d 
904. 

Cal.—People v. Bird, 300 P. 23, 212 
Cal. 632. 

People V. Gerundo, 247 P.2d 374, 
112 Cal.App.2d 797, certiorari de¬ 
nied Gerundo v. People of State of 
Cal., 73 S.Ct. 607, 344 U.S. 936, 97 
L.Ed. 720—^People v. Thwaits, 226 
P.2d 68, 101 Cal.App.2d 674—Peo¬ 
ple V. Raffington, 220 P.2d 967, 
98 Cal.App.2d 465, certiorari denied 
71 S.Ct. 292. 340 U.S. 912, 96 L.Ed. 
659—People v. Sewell, 214 P.2d 
113, 96 Cal.App.2d 850, certiorari 
denied 70 S.Ct. 975, 339 U.S. 968, 94 
L.Ed. 1369. 

Conn.—Kennedy v. Walker, 63 A.2d 
589, 135 Conn. 262, affirmed 69 S. 
Ct. 1046, 337 U.S. 901, 93 L.Ed. 
1715, rehearing denied 69 S.Ct. 
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1493, 337 U.S. 934, 93 L.Ed. 1740— 
State V. Hayes, 18 A.2d 895, 127 
Conn. 543. 

Fla.—Sawyer v. Ktate, 113 So. 736, 
94 Fla. 60, followed in Dwyer v. 
State, 116 So. 726, 96 Fla. 846. 

Ill.—People V. Boykin, 131 N.E. 133, 
298 Ill. 11. 

Kan.—Slater v. Hudspeth, 204 P.2d 
698, 167 Kan. Ill—Rice v. Hud¬ 
speth, 203 P.2d 169, 166 Kan. 662— 
Sims V. Hudspeth, 203 P.2d 129, 
166 Kan. 667—Goldsberry v. Hud¬ 
speth, 199 P.2d 812, 166 Kan. 241 
—Cox V. Hudspeth, 198 P.2d 177, 
165 Kan. 671—Hayes v. Hudspeth, 
198 P.2d 175, 165 Kan. 616—Oaks 
V. Hudspeth, 198 P.2d 168, 165 Kan. 
664, certiorari denied 69 S.Ct. 485, 
336 U.S. 906, 93 L.Ed. 1071—Penne- 
baker v. Hudspeth, 197 P.2d 939, 
165 Kan. 662—Long v. Hudspeth, 
192 P.2d 169, 164 Kan. 720—Elliott 
V. Hudspeth, 191 P.2d 900, 164 Kan. 
598, certiorari denied 68 S.Ct. 1505, 
334 U.S. 851, 92 L.Ed. 1774. 

Mich.—Ex parte Palm, 238 N.W. 732, 
265 Mich. 632, certiorari denied 
People of State of Michigan ex rel. 
Palm V. Jackson, 52 S.Ct. 409, 285 
U.S. 647, 76 L.Ed. 938. 

Minn.—State ex rel. Hansen v. 
Utecht, 40 N.W.2d 441, 230 Minn. 
679--State v. Keeney, 189 N.W. 
1023, 153 Minn. 163. 

Neb.—Jackson v. Olson, 22 N.W.2d 
124, 146 Neb. 886, 166 A.L.R. 932— 
Duggan V. Olson, 19 N.W.2d 353, 
146 Neb. 248, certiorari denied 66 
S.Ct. 803, 327 U.S. 790, 90 L.Ed. 
1016. 

Okl.—Coats V. State, 212 P.2d 141, 
90 Okl.Cr. 217, modified on other 
grounds 214 P.2d 455, 90 Okl.Cr. 
217. 

Or.—State v. Lillie, 139 P.2d 576, 172 
Or. 194. 
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the district attorney and an accused is not denied 
due process of law by refusal of the trial court to 
determine, on motion to quash, whether the informa¬ 
tion was based on illegally obtained evidence.i-^® 
The filing of an information by a prosecuting at¬ 
torney who has a personal interest in the case is not, 
however, due process of law.2 A statute providing 
that prosecutions thereunder shall be commenced 
only on the attorney general’s express direction is 
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not unconstitutional as denying due process of 
law.2-5 

Failure to take accused before the grand jury is 
not a violation of constitutional provisions relating 
to due process of law.^-io 

Grand jury. An indictment, when required by 
the constitution of the state, must to constitute due 
process of law, be presented by a legal grand 
jury;2 but in a particular case there may be no 


^ash.—^PayTie v. Smith, 192 P.2d 964, 
30 Wash.2d 646. 

Wis.—Mark v. State, 280 N.W. 299, 
228 Wis. 377, appeal dismissed 60 
S.Ct. 264, 308 U.S. 520, 84 L.Ed. 
442. 

Information charsfhig' capital offense 
Xj.s.—Lyle v. Eidson, C.A.Mo., 182 F. 
2d 344, certiorari denied 71 S.Ct. 
22, 340 U.S. 837, 95 L.Ed. 614, re¬ 
hearing denied 71 S.Ct. 190, 340 U. 
S. 884, 96 L.Ed,‘ 642. 

Kan.—^Bailey v. Hudspeth, 191 P.2d 
894, 164 Kan. 600. 

Mich.—People v. Simon, 36 N.W.2d 
734, 324 Mich. 450. 

Waiver of indictment 

Where prosecuting attorney and 
court advised defendant of his right 
to appointment of lawyer, without 
cost to him, by court, he was fully 
informed of effect of waiving indict¬ 
ment and presentment of case on in¬ 
formation, charge was repeated to 
him, and he answered in negative 
court’s question before imposing sen¬ 
tence as to whether he had anything 
to say, there was no denial of due 
process invalidating such waiver. 

U.S.—Simones v, Humphrey, D.C.Pa., 
79 F.Supp. 5. 

1.5 N.T.—^People v. Wicklem, 63 N. 
Y.S,2d 88, 183 Misc. 639, applying 
statute of Pennsylvania. 

Pa—Commonwealth ex rel. Withers 
V. Ashe, 39 A.2d 610, 350 Pa 493. 

1.10 Fla—Johnson v. State, 27 So. 
2d 276, 167 Fla 686, certiorari de¬ 
nied 67 S.Ct 491, 329 U.S. 790,! 
91 L.Ed. 683. 

2, Mo.—State v. Jones, 268 S.W. 83, 
306 Mo. 437. 

2.5 U.S.—U. S. V. Bioff, E.C.N.T., 40 
F.Supp. 497. 

2.10 Ind.—Sisk v. State, 110 N’.E.2d 
627, 232 Ind. 214, certiorari denied 
74 S.Ct 60, 346 U.S. 838, 98 L.Ed. 
360. 

3 , ]sr.Y.—^People v. Prior, 63 N.E.2d 
8, 294 N.Y. 405, 169 A.L.R. 1157, 
motion denied 63 N.E.2d 710; 294 N. 
Y. 975. 

S.c.—State V. Rector, 165 S.E. 385, 
158 S.C. 212. 

Legally impaneled grand Jury 
U.S.—^Ex parte Farley, C.C.Ark., 40 
F. 66. 

Ala—Keith v. State, 46 So.2d 705, 
253 Ala 670. 


La—State v. Kifer, 173 So. 169, 186 
La 674, no A.L.R. 1017. 

Va—Benson v. Commonwealth, 58 
S.E.2d 312, 190 Va. 744. 

EzcAnsion of members of one sex 

(1) The cardinal principle deter¬ 
mining legality of selection of per¬ 
sonnel of grand juries is that, ex¬ 
cepting illegal discriminations on 
racial grounds, the guaranty of due 
process does not prohibit the choice 
of Jurors from members of one sex. 
XJ.S.—U. S. V. Ballard, D.C.Cal., 35 

F.Supp. 105. 

(2) Failure of jury commissioners 
to place any women on grand jury 
panel did not constitute a denial of 
due process. 

Del.—State v. Jones, 57 A.2d 109, 6 
Terry 372. 

(3) Women defendants were not 
deprived of protection of due proc¬ 
ess clause of federal Constitution by 
the fact that women were excluded 
from the group from which mem¬ 
bers of grand jury which found in¬ 
dictment were drawn. 

XJ.S.—U. S. V. Ballard, D.C.Cal., 35 
F.Supp. 105. 

Exclusion of white persons 

An order empaneling special grand 
jury, all members of which were ne¬ 
groes, to investigate charge against 
a negro whom it subsequently indict¬ 
ed, was not void as without due 
process of law. 

Ark.—^Haraway v. State, 159 S.W.2d 
733, 203 Ark. 916, certiorari denied 
Haraway v. State of Arkansas, 63 
S.Ct 42, 317 U.S. 648, 87 L.Ed. 
621. 

Exclusion of negroes 

(1) State officer’s exclusion of ne¬ 
groes from the grand jury because of 
race and color, although there were 
qualified negroes in the county and 
the state statute did not thus dis¬ 
criminate, constituted an infringe¬ 
ment of a negro defendant's rights 
under the Fourteenth Amendment. 
XJ.S.—^Hale v. Crawford, C.C.A.Mass., 
65 F.2d 739, certiorari denied 
Crawford v. Hale, 54 S.Ct 92, 290 
U.S. 674, 78 L.Ed. 581. 

Fla.—State v. Lewis, 11 So.2d 337, 
152 Fla, 178. 

Pa.—Commonwealth ex rel. v. Thom¬ 
as, 60 Pa.Dist & Co. 626, 26 West 
L.J., 187. 


(2) The mere failure to have a ne¬ 
gro on grand jury which indicted a 
negro did not result in a denial of 
due process of law where grand jury 
which returned indictment was in 
session when offense was committed, 
and jury commissioners testified that 
they knew of no negroes that pos¬ 
sessed qualifications set forth in 
statute relative to grand jurors. 
Tex.—Hill V. State, 157 S.W.2d 369, 

144 Tex.Cr. 415, reversed on other 
grounds 62 S.Ct 1159, 316 U.S. 400, 
86 L.Ed. 1559. 

(3) So, the fact that no negro 
was selected and impaneled on grand 
jury which indicted a negro did not 
invalidate indictment on ground of 
racial discrimination in violation of 
due process of law clause of federal 
Constitution, in absence of showing 
as to whether no, few, or many ne¬ 
groes served on prior grand juries in 
same county, . 

Tex.—^Weems v. State, 185 S.W.2d 
431, 148 Tex.Cr.App. 164. 

<4) Pact that there was a long 
continued and uninterrupted failure 
to call members of Negro race for 
service as grand jury commissioners 
who in turn selected grand jury 
venire from which was impaneled 
the grand jury, which found and re¬ 
turned indictment against defendant, 
was insufficient to establish a de¬ 
nial of due process, in view of fact 
that discrimination, if any, did not 
infect the grand jury which contain¬ 
ed members of Negro race. 

Tex.—^McMurrin v. State, 239 S.W.2d 
632, 156 Tex.Cr. 434, certiorari de¬ 
nied 72 S.Ct, 116, 342 U.S. 874, 95 
L.Bd. 657. 

Exclttsion of Mexican-Americans 

In murder prosecution, no violation 
of due process was shown in alleged 
continual and uninterrupted practice 
in county of discriminating against 
the Mexican-Americans as a race, 
and people of Mexican extraction and 
ancestry as a class, in selection of 
grand jury commissioners and grand 
jurors, 

Tex.—Sanchez v. State, 243 S.W.2d 
700, 156 Tex.Cr. 468. 

Exclusion of minors 

Under no theory of due process 
does compulsion upon minors to 
bear arms automatically force lower¬ 
ing of age limit for grand jury serv¬ 
ice. 
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basis for an objection of lack of due process,as 
where the finding and presentment of an indict¬ 
ment by less than twelve grand jurors is authorized 
by law^ or where there are minute entries showing 
that the grand jurors were regularly selected, sworn, 
impaneled, and charged by the court and that, after 
retirement for deliberation, they reported in open 
court a true bill against accused.^ Procedural stat¬ 
utes designed to prevent quashing of venires for 
mere irregularities do not deny to one charged with 
a crime the right to present for determination the 
question of whether rights guaranteed by the Four¬ 
teenth Amendment have been violated.^-^ Reason- 
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able and proper subpoenas issued by the grand 
jury are not violative of the due process clause.^-^O 

Form and contents. An intelligent and full un¬ 
derstanding by the accused of the charge against 
him being a first requirement of due process,5'i5 
indictment or information, to afford due process of 
law, must fairly inform the accused of the specific 
charge against him,^-^® and contain a statement of 
the acts which constitute the offense with reasonable 
certainty, so as to advise accused what he has to 
meet and give him a fair and reasonable opportunity 
to prepare his defense but beyond this a statement 


XJ.S.—George v. TJ. S., C.A.Cal., 196 
P.2d 445, certiorari denied 73 S.Ct. 
58, 344 XT.S. 843, 97 L.Bd. €56. 
Proposed statute autliorlzing po¬ 
lice officer to be present during the 
hearing of testimony by a grand Jury 
would be unconstitutional. 

Mass.—In re Opinion of the Justices, 
123 N.B. 100, 232 Mass. 601. 

3.5 railure to file timely objections 
to manner of selecting grand jury 

La.—State v. Labat, 76 So.2d 333, 
226 La. 201. 

4. La.—State v. Birblglia, 88 So. 
533, 149 La. 4. 

5. La.—State v. Harvey, 106 So. 28, ^ 

159 La. 674, error dismissed Har¬ 
vey V. State, 47 S.Ct. 20, 273 U.S. 
635. • I 

5.5 Ala.—^Vernon v. State, 18 So,2d j 
388, 245 Ala. 633. 

5.10 XJ.S.' —In re United Shoe Ma¬ 
chinery Corp., D.C.Mass., 73 F. i 
Supp. 207. ! 

Subpoena duoes tecum 

(1) The fact that subpoena duces 
tecum returnable before grand jury 
engaged in inquiry into possible vio¬ 
lations of Sherman Anti-Trust Act 
by certain oil companies required 
production of great mass of mate¬ 
rial, books, records and documents, 
and imposed an unusual and severe 
burden, did not require granting of 
motion to quash subpoena as con¬ 
stituting denial of due process of 
law, in view of the magnitude of en¬ 
terprises which were subject of in¬ 
vestigation. 

U.S.—In re Motions to Quash Sub¬ 
poenas Puces Tecum Returnable 
Before Second Grand Jury, P.C. 
Cal., 30 F.Supp. 527. 

(2) Where defendant failed to 
comply with a subpoena duces tecum 
directing him to appear before the 
grand jury and bring with him rec¬ 
ords of certain corporations, a tele¬ 
gram sent to defendant by the Unit¬ 
ed States Attorney stating that if 
defendant and another person did not 
respond to subpoena attorney would 
ask that defendant be indicted for 
contempt of court did not constitute 
compulsion to testify in violation of 


defendant's constitutional rights. 
U.S.—U. S. V. Burk, P.C.Pel., 41 F. 
Supp. 916. 

(3) Defendant’s constitutional 
rights under the Fifth Amendment 
were not violated when he appeared 
before the grand jury and brought 
with him certain corporate records 
which he was asked to Identify as 
the general ledger, cash receipts j 
book, check book, etc., where no 
questions were asked of him con¬ 
cerning contents of books or any 
circumstances connected with them, 
and during identiflcation proceedings 
nothing was said concerning defend¬ 
ant’s constitutional rights by defend¬ 
ant or by any one else in the grand 
jury room. 

U.S,—U. S. V. Burk, supra. 

5.15 U.S.—Bergen v. U. S., C.C.A.N. 
D., 145 F.2d 181. 

5.20 U.S.—Cole v. State of Ark., 68 
S.Ct. 614, 333 U.S. 196, 92 L.Ed. 
644. 

5. D.—State ex rel. Henning v. Jame¬ 
son, 22 N.W.2d 731, 71 S.D. 144. 

6. U.S.—N. L. R. B. V. Bradley 
Washfountain Co., C.A.7, 192 F.2d 
144. 

Fontana v. U. S., C.C.A.N.D., 262 
F. 283. 

Cal.—People v. Saffell, 168 P.2d 497, 
74 Cal.App.2d Supp. 967. 

Ga,—Sutton v. State, 188 S.E. 60, 64 
Ga,App. 349. 

Idaho.—State v. McMahan, 66 P.2d 
166. 

Miss.—^Williams v. State, 62 So.2d 
836. 

Neb.—Hawk v. State, 39 N.W.2d 661, 
161 Neb. 717, certiorari denied 70 
S.Ct. 612, 339 U.S. 923, 94 L.Ed. 
1346. 

N.J.—State V. Janiec, 74 A.2d 606, 9 
N.J.Super. 29, affirmed 80 A.2d 94, 
6 N.J. 608, certiorari denied Janiec 
I V. State of N. J.. 71 S.Ct. 1007, 341 
I U.S. 956, 95 L.Bd. 1376. 

I Application of Caruso, 63 A.2d 
308, 135 N.J.Law 522. 

12 C.J. p 1205 note 1. 

Indictment or information held not 
so indefinite as to deny due proc¬ 
ess 

(1) Indictment, information, or,af- 
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fldavit framed in the language of 
the statute under which accused was 
charged. 

U.S.—Mellor v. U. S., C.C.A.Neb., 160 
P.2d 757, certiorari denied 67 S. 
Ct. 1734, 331 U.S. 848, 91 L.Ed. 
1858, and 67 S.Ct. 1735, 331 U.S. 
848, 91 L.Ed. 1858. 

Cal.—People v. Coston, 191 P.2d 621, 
84 Cal.App.2d 645. 

Ind.—MacDonald v. State, 64 N,E.2d 
794. 

Md.—Hickman v. Brady, 62 A.2d 72, 
188 Md. 103. 

Minn.—State v. Eich, 282 N.W. 810, 
204 Minn. 134. 

(2) Indictment drawn pursuant to 
statutes, as interpreted by state 
courts. 

Cal.—People v. Gordon, 163 P.2d 110, 
71 Cal.App.2d 606. 

(3) Where allegations were suffi¬ 
cient to bar a subsequent prosecu¬ 
tion for same offenses, 

U.S.—^Kempe v. U. S., C.C.A.Iowa, 160 
F.2d 406, certiorari denied 67 S.Ct. 
1534—^Beauchamp v. U. S., C.C.A. 
Mich., 154 F.2d 413, certiorari de¬ 
nied 67 S.Ct. 66, 329 U.S. 723, 91 L. 
Ed. 626, rehearing denied 67 S.Ct. 
183, 329 U.S. 826, 91 L.Ed. 702. 

(4) Where indictment simply but 
completely charred commission of 
acts which con.s. Luted violations of 
law. 

U.S.—Rogers v. U. S., C.C.A.Fla., 128 
! F.2d 973. 

U. S. V. Mamber, D.C.Mass., 127 
F.Supp. 925—U. S. , ex rel. Martin 
V. Walker, D.C.Conn., Ill F.Supp. 
455, affirmed, C.A., 29S F.2d 563. 
Del.—State v. Caruso, 32 A.2d 771, 3 
Terry 310. 

(5) Criminal complaint advising 
accused of criminal act alleged to 
have been committed by him, togeth¬ 
er with particulars required by penal 
code, but not advising him as to 
which of three conflicting legislative 
acts he has violated. 

Cal.—People v. Papayanls, 226 P.2d 
91, 101 CaLApp.2d Supp. 918. 

(6) Information failing to contain 
any degrees or statute numbers, 
Kan.—^Wilson v. Hudspeth, 199 P.2d 

776, 166 Kan. 214. 
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of the facts as to matters of detail is not essential^ 
Due process is not denied by charging accused in 
an indictment containing several counts, each count 
alleging a different offense,'^•5 by grouping several 
misdemeanor counts in one indictment,^ or by charg¬ 
ing that both principals and accessories committed 
the crime in question.^ An allegation of a prior 
conviction is not a deprivation of due process^® 
nor is an absence of such allegation, at least where 
the proceeding is only quasi-criminal in nature and 
defendant admits the prior conviction.il Where 
an information charged accused with prior offenses, 
failure to charge him with being an habitual crim¬ 
inal does not constitute a denial of due process ;il-5 
and failure to charge in an indictment against an 
alleged habitual criminal that the several prior 
crimes were committed in sequence was but an ir¬ 
regularity in procedural law and not a denial of 
due process.ii-i^ 

Although the legislature cannot by statute au- 
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thorize a form of charge so inadequate that accused 
is unable to answer it,i'i*i5 due process of law is 
not denied by statutes; Prescribing the forms of in¬ 
dictments and informations,*12 providing for prose¬ 
cution either by indictment or information ;12*5 au¬ 
thorizing the charging of two or more different of¬ 
fenses of the same class of crimes in one indictment 
or information,12 the description of accused by a 
fictitious name or other practical description,l^ the 
pleading of conclusions but requiring such particu¬ 
lars as to enable accused to answer,’i^*5 or an in¬ 
formation either for the offense named in the order 
of commitment made by the magistrate on prelimi¬ 
nary examination or any offense or offenses shown 
by the evidence taken before the magistrate ;15 or 
making it unnecessary to negative statutory ex¬ 
ceptions! ^ or to state the name of the purchaser of 
intoxicating liquor ii*^ or making various other pro- 
visions.i'^*^ A statute providing for the imposition 
of the death penalty under specified circumstances 


Failure to chargTe essential element 
of offense 

Conviction for picketing in viola¬ 
tion of statute on information, which 
failed to charge essential element 
of offense, constituted denial of due 
process of law. 

Neb.—Dutlel v. State, 284 N.W. 321, 
135 Neb. 811. 

Misreference to statute held not to 
violate guaranty 

N.M.—Smith V. Abram, 271 P.2d 1010, 
58 N.M. 404. 

7. tr.S.—^U. S. V. Direct Sales Co., 
D.C.S.C., 40 P.Supp. 917. 

Cal.—People v. Dunn, 104 P.2d 119, 
40 Cal.App.2d 6, certiorari- denied 
Dunn V. People of State of Califor¬ 
nia, 61 S.Ct. 139, 311 U.S. 701, 85 L.. 
Ed. 454. 

Mich.—People v. Kregger, 66 N,W.2d 
349, 335 Mich. 457. 

Neb.—^Veneziano v. State, 297 N.W. 
920. 139 Neb. 526—Chadek v. State, 
294 N.W. 384, 138 Neb. 626. 

S.D.—State v. Heintz, 182 N.W. 708, 
44 S.D. 168. 

Vt.—State V. Persons, 46 A. 2d 854, 
114 Vt. 435. 

Va.—Wilkerson v. Commonwealth, 95 
S.E. 388, 122 Va. 920. 

12 C.J. p 1206 note 2. 

Failure to allege manner and 
means of causing death in an in¬ 
dictment charging that defendant 
killed or murdered a named person 
on a certain date within a named 
county is not a deprivation of due 
process of law. 

Cal.—^People v. Berg, 274 P. 433, 96 
Cal.App. 430. 

La.—State v. White, 136 So. 47, 172 
La. 1045—State v. Smith, 103 So. 
534, 158 La. 129. 

16A C.J. S.—41 


7.5 Ga,—Mitchell v. State, 78 S.E. 
2d 563, 89 Ga.App. 80. 

a Ill.—People V. Allen. 185 N.B. 
605, 352 Ill, 262, reversed on other 
grounds 195 N.B. 478, 360 Ill. 36. 

Tex.—^Ex parte Genecov, 186 S.W.2d 
225, 143 Tex. 476, 160 A.L,R. 1099, 
certiorari denied 66 S.Ct. 41, 326 
r.S. 733, 90 L.Ed. 436, rehearing 
denied 66 S.Ct. 137, 326 U.S. 808, 
90 L.Ed. 493. 

9. Mo.—State v. Schooley, 14 S.W. 
2d 628, 322 Mo. 234. 

10. Mo.—State v. Broaddus, 289 S. 
W. 792, 315 Mo. 1279. 

11. N.J.—State V. Rowe, 181 A. 706, 
116 N.J.Law 48. 

11.5 Cal.—^Ex parte Mead, 206 P.2d 
1091, 92 Cal.App.2d 536. 

11.10 Ky.—^Harrod v. Whaley, 242 
S.W.2d 750. 

11.15 Cal.—People v. Saffell, 168 P. 
2d 497, 74 Cal.App.2d Supp. 967. 

12. Cal.—^People v. Covington, 34 P. 
2d 1019, 1 Cal.2d 316. 

People V. Dunn, 104 P.2d 119, 
40 Cal.App.2d 6, certiorari denied 
Dunn V. People of State of Cali¬ 
fornia, 61 S.Ct, 139, 311 U.S. 701, 
85 L.Ed. 454—People v. Wiezel, 104 
P.2d 70, 39 Cal.App.2d 657—People 
V. Berg, 274 P. 433, 96 Cal.App. 
430. 

La.—State v. Capaci, 154 So. 419, 179 
La. 462. 

Short form of indictmeut or informa- 
tiou 

Cal.—People v. Quinn, 210 P.2d 280, 
94 Cal.App.2d 112. 

Md.—^Neusbaum v. State, 143 A, 872, 
156 Md. 149. 

Xndictmeut for conspiracy 

R.I.—State V. Smith, 184 A. 494. 
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Indictment for manslaughter 
Md.—Neusbaum v. State, 143 A. 872, 
156 Md. 149. 

12.5 Kan.—Sims v. Hudspeth, 203 P. 
2d 129, 166 Kan, 667—Goldsberry v. 
Hudspeth, 199 P.2d 812, 166 Kan. 
241. 

13. U.S.—^Brandenburg r. Steele, C. 
A.Mo., 177 P.2d 279. 

Cal.—^People v. Grossman, 82 P.2d 
76, 28 Cal.App.2d 193—Ex parte 
Culver, 257 P. 876, 84 Cal.App. 295. 
ITniting separate offenses in separate 
counts 

Uh—People V. Montgares, 180 N.E. 
419. 347 Ill. 562. 

14. Mass.—Commonwealth v. Ged- 
zium, 156 N.E. 890, 259 Mass. 453. 

14.5 Cal.—People v. Saffell, 168 P.2d 
497, 74 Cal.App.2d Supp. 967. 

15. Cal.—^People v. Tallman, 163 P. 
2d 857, 27 Cal.2d 209—People v. 
Bird, 300 P. 23, 212 Cal. 632. 
Information in substantial accord 

with magistrate’s commitment was 
held to constitute due process. 
N.M.—State v. Melendrez, 159 P.2d 
768, 49 N.M. 181. 

16. Ill.—^People V. Montgares, 180 
N.E, 419, 347 Ill. 562. 

Okl.—^Ex parte Bryson, 205 P. 190, 
21 Okl.Cr. 152. 

17- Ill.—^People V. Montgares, 180 
N.B. 419, 347 Ill. 562. 

Or.—State v. Wilbur, 167 P. 669, 85 
Or. 565, error dismissed Wibbar 

V. State of Oregon, 40 S.Ct. 16, 250 
U.S. 678, 64 L.Ed. 1202. 

17.5 U.S.—Blass v. Weigel, D.C.N.J., 
85 P.Supp. 775. 

La.—State v. Jourdaln, 74 So.2d 203, 
I 225 La. 1030, certiorari granted 

I Poret V. State, 75 S-Ct. 444, 348 

I U.S. 950, 99 L.Ed. 742. 
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is not invalid as contrary to the due process clause, 
as against the objection that the statute is too 
vague and indefinite to form the basis of an indict¬ 
ment, since the offense is the subject of the indict¬ 
ment, and not the punishment. 

Amended or supplemental charge. It has been 
held that due process of law is not denied by the 
allowance of amendments to indictments or in forma¬ 
tions,and statutes relating thereto but any ma¬ 
terial change invalidates an indictment and deprives 
the court of the power to try an accused on it,^^*® 
even if the accused agrees that the facts stipulated 
should have the same effect as though set forth in 
the indictmentJi^-i® The legislature may not au¬ 
thorize an amendment during trial in a matter of 
substance so as to prejudice accused.^o Under the 
Fifth Amendment to the federal Constitution, an 
indictment, when filed with the court, cannot be 
changed without resubmission to the grand jury, 
even as to matters thought immaterial by the court 
or prosecuting attorney,20*5 although a trial under 
an indictment showing a change made before its 
execution does not deprive accused of due process 
of law.^o*i<^ Where, however, before trial the gov¬ 
ernment's motion to strike allegations was granted, 
and when the case came on for trial and before the 
accused was put in jeopardy on the indictment the 
court rescinded its order and restored the indict¬ 
ment to its original form, the rights of the accused 
under the due process clause were not violated.^^^-i^ 
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The bringing of a habitual criminal charge by 
supplemental information does not violate the due 
process clause of the Fourteenth Amendment .21 

Bill of particulars. While it is not doubted that, 
in a sufficiently extreme case, refusal of a bill of 
particulars would be a deprivation of due process, 
such refusal does not deny due process where ac¬ 
cused has long understood the general nature of 
the charge and it is evident that, if given, a bill 
of particulars would be confined to the overt acts 
alleged.22 

Variance between indictment and proof or verdict 
It is a denial of due process of law to convict an 
accused of a charge not made.^ 2.5 Thus after the 
elimination by nolle prosequi of one of two counts 
in an indictment, a conviction without any evidence 
to sustain the remaining count, and only on evi¬ 
dence supporting the eliminated count, is a denial 
of due process of law.^^ Where an offense may 
be accomplished in several different ways described 
in different statutory provisions, however, accused 
is not deprived of his rights under the due process 
clause by a charge based on one provision of the 
statute and a conviction based on another.23.5 go, 
accused is not deprived of his liberty without due 
process of law by a verdict convicting him of a 
lesser offense than that charged in the indictment 
or information, but of the same generic class,2^ 
or by a statute permitting accused to be charged as 
a principal and convicted as an accessory.25 


17.10 U.S.—Robinson v. U. S., C.C.A. 
Ky., 144 F.2d 392, certiorari denied 

65 S.Ct. 311, 323 U.S. 7.89, 89 L.Ed. 
629, affirmed 65 S.Ct. 666, 324 U.S. 
282, 89 L.Ed. 944, rehearingT denied 

66 S.Ct. 910, 324 U.S. 889, 89 L.Ed. 
1437, rehearing denied 65 S.Ct. 
1401, 325 U.S. 895, 89 L.Ed. 2006, 
rehearing denied 66 S.Ct. 86, 326 
U.S. 807, 90 L.Ed. 491. 

18. 'Cal.—^People v. Jones, 77 P.2d 
897, 25 Cal.App.2d 517. 

Mo.—State v, England, 11 S.W.2d 
1024. 

Consent to amendment without court 
order 

Where information charging bur¬ 
glary was, without a court order al¬ 
lowing it, amended to charge bur¬ 
glary and receiving stolen property, 
and accused without objecting en¬ 
tered his plea of not guilty to each 
count and requested continuance, 
thereby consenting to amendment, 
accused was not denied due process 
of law because no order was made 
allowing the amended information. 
Cal.—People v. Beck, 163 P.2d 41, 
71 Cal.App.2d 637. 

Amendment merely maldng charge 
more specific 

Where original indictment, though 


not exact In form, did charge the 
offense of burglary, and amendment 
of indictment merely made the 
charge more specific and defendant, 
with benefit of counsel, entered plea 
of guilty without requesting a dis¬ 
charge of jury and a reasonable con¬ 
tinuance of cause, defendant was not 
denied due process of law. 

Ohio.—Herman v. Alvis, App., 116 N. 
E.2d 311. 

19. Cal,—^People v. Tallman, 163 P. 
2d 857, 27 Cal.2d 209—People v. 
Foster, 243 P. 667, 198 Cal. 112. 

People V. Roth, 31 P.2d 813, 137 
Cal. App. 592—^People v. Wilson, 
281 P. 700, 101 Cal.App. 376. 

12 C.J. p 1205 note 2 [d]. 

19.5 U.S.—Heald v. U. S., C.A.C 0 I 0 ., 
177 F.2d 781. 

19.10 U.S.—U. S. V. Fawcett, C.C.A. 
N.J., 115 F.2d 764, 132 A.L.R. 404. 

20. Ga.—Sutton v. State, 188 S.E. 
60, 54 Ga.App. 349. 

20.5 Ill.—^People v. Meyer, 91 N.E. 
2d 425, 405 Ill. 487, certiorari de¬ 
nied 71 S.Ct. 19, 340 U.S. 836, 95 L. 
Ed. 613. 

20.10 Ill.—People v. Meyer, supra. 
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20.15 U.S.—Heald v. U. S., C.A.C 0 I 0 ., 
177 F.2d 781. 

21. Wash.—State v. Edelstein, 262 
P. 622, 146 Wash. 221. 

22. U.S.—Van Dam v. U. S., C.C.A. 
Ohio, 23 P.2d 235. 

22.5 U.S.—Thornhill v. State of Ala¬ 
bama, 60 S.Ct. 736, 310 U.S. 88, 84 
L.Ed. 1093—De Jonge v. State of 
Oregon, Or., 57 S.Ct. 265, 299 U.S. 
353, 81 L.Ed. 278. 

U. S. V. Schneiderman, D.C.Cal., 
106 F.Supp. 906—U. S. v. Schnei- 
derman, D.C.Cal., 102 F.Supp. 87. 

Ind.—Hazlett v. State, 99 N.E.2d 743, 
229 Ind. 677. 

23. Ala.—^Mauldin v. State, App., 177 
So. 309. 

23.5 Cal.—People v, Blankenship, 
228 P.2d 835, 103 Oal.App.2d 60. 

24. La.—State v. Cole, 104 So. 720, 
158 La, 799. 

Charge of murder ia the first degree; 
couvictioii of murder in the second 

Neb.—Jackson v. Olson, 22 N.W.2d 
124, 146 Neb. 885, 165 A.L.R. 932. 

25. Colo.—^Mulligan v. People, 189 P. 
5, 68 Colo, 17. 
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§ 588. - Arraignment and Plea 

It has been held that arraignment and plea are 
essential to due process and may not be dispensed with 
by statute; but there is also authority holding that 
error in proceeding to trial without a plea is not a denial 
of due process, and that an accused may waive his rights 
by failure to object at the proper time. Mere failure 
to comply with precise ceremonial or verbal formality, 
and mere delay, do not constitute denial of due process. 

It has been held that arraignment of a person 
accused of crime and the entry of a plea on his 
behalf are essential to due process of law and may 
not be dispensed with by statute but, on the other 
hand, there is also authority holding that error in 
proceeding to trial without a plea is not a denial of 
due process,and that accused may waive his 
rights by failure to enter objection at the proper 
time-^"^ The lack of formal arraignment on second 
information on a new trial does not constitute want 
of due process if accused is deprived of no sub- 
stantial right and the course of the trial is not 
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changed to his disadvantage.There is no con¬ 
stitutional mandate imposing on a state the duty 
to appoint a psychiatrist to make a pretrial exam¬ 
ination before receiving a plea to a charge of a 
capital offense.2S.i 

Mere failure to comply with precise ceremonial 
or verbal formality with respect to arraignment and 
entry of a plea is not a denial of due process for 
which conviction must be set aside and a mere 
delay in arraigning the accused does not constitute 
a denial of due process,even though such delay 
is in violation of a statute or rule requiring that 
accused be arraigned before the nearest magistrate 
without unnecessary delay.^^**^ 

Plea of guilty. The requirements of due process 
are fulfilled if the accused is clearly informed of 
the offense charged and understandingly pleads 
guilty, 28.5 even though he is not represented by 


26. Wis.—^Hack v. State, 124 NT.W. 
492, 141 Wis. 34$, 45 L..R.A.,N.S., 
664. 

26.5 Cal.—^People v. Agnew, 242 P.2d 
410, 110 Cal.App.2d Supp. 837. 

27. Ky.—Reed v. Com., 128 S.W. 
874, 138 Ky. 668. 

Ohio.—^Ingham v. State, 172 N.E. 

401, 35 Ohio App. 311. 

Vt.—State V. Prouty, 111 A. 559, 94 
Vt. 359. 

28. U.S.—Garland v. Washington, 34 
S.Ct. 456, 232 U.S. 642, 58 L.Ed. 
772. 

28.1 U.S.—^U. S. ex rel. Smith v. 
Baldi, Pa., 73 S.Ct. 391, 344 U.S. 
561, 97 L.Ed. 549, 73 S.Ct. 437, 344 

U. S. 443, 97 L.Ed. 469. 

28.2 U.S.—^Mayes v. U. S., C.AArk., 
177 P.2d 505. 

Plea entered by attorney on behalf 
of accused 

Due process does not require that 
one charged with a criminal offense 
shall he called on to plead in his 
own behalf when he is represented 
by counsel who undertakes to act for 
him, especially where it is shown 
that petitioner understood the charge 
against him, the nature and conse¬ 
quence of the plea in his behalf, and 
no prejudice is shown. 

U.S.—Merritt v. Hunter, C.A.K6Ln., 
170 P.2d 739. 

28.8 N.J.—State v. Jacobson, 100 A. 
2d 330, 28 N.J.Super. 226—-State 

V. Miller, 84 A.2d 459, 16 N.J.Super. 
251, certiorari denied 72 S.Ct. 379, 
342 U.S. 934, 96 L.Ed. 695. 

28.4 N.J.—State v. Schmieder, 74 
A.2d 290, 5 N.J. 40—State v. Bunk, 
73 A.2d 249, 4 N.J. 461, 19 A.L.R, 
2d 1316, certiorari denied 71 S.Ct. 
25, 340 U.S. 839, 95 L.Ed. 615. 


State V. Mulvaney, 91 A.2d 359, 
21 N.J.Super. 457. 

28,5 U.S.—U. S. ex rel. Smith v. 
Baldi, Pa., 73 S.Ct. 391, 344 U.S. 
561, 97 L.Ed. 549, 73 S.Ct. 437, 
344 U.S. 443, 97 L.Ed. 469—Foster 

V. People of State of Illinois, Ill., 
67 S.Ct 1716, 332 U.S. 134, 91 L.Ed. 
1955. 

Mayes r. U. S., C.A.Ark., 177 P.2d 
505. 

Ill.—People V. Hancasky, 101 N.E.2d 
675, 410 Ill. 148—People v. Star- 
vak, 72 N.E.2d 815, 396 Ill. 673, 
certiorari denied 68 S.Ct. 40, 332 
U.S. 777, 92 L.Ed. 361—People v. 
Bernovich, 62 N.E.2d 691, 391 Ill. 
141, certiorari denied 66 S.Ct 486, 
326 U.S. 798, 90 L.Ed. 486. 

Iowa.—Cummings v. Lainson, S3 N. 

W. 2d 395, 239 Iowa 1193, certio¬ 
rari denied 69 S.Ct 811, 336 U.S. 
944, 93 L.Ed. 1101. 

Md.—^Fisher v. Swenson, 64 A.2d 124, 
192 Md. 717, certiorari denied 69 
S.Ct 1489, 337 U.S. 933, 93 L.Ed. 
1740—Weinecke v. State, 62 A.2d 
73, 188 Md. 172. 

N'.j, —State V. Cynkowski, 92 A.2d 
782. 10 N.J. 671. 

Okl.—^In re Opinion of the Judges, 
197 P.2d 629, 87 Okl.Cr. 297. 

Pa.—Commonwealth ex rel. Town¬ 
send V. Burke, 63 A.2d 77, 361 Pa. 
35, certiorari denied Townsend v. 
Burke, 71 S.Ct 286, 340 U.S. 915, 
95 L.Ed. 661, 

‘A plea of guilty to be valid must 
be freely, knowingly, and understand¬ 
ingly made. Otherwise, it violates 
the constitutional guaranty of due 
process and is void." 

Kan.—Miller v. Hudspeth, 192 P.2d 
147, 150, 164 Kan. 688. 

Flea of nolo contendere 
R.L—^Broccoli v. BUndelan, 98 A.2d 
67, 80 R.I. 436, certiorari denied 
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75 S.Ct 120. 348 TJ.S. 879, 99 L. 

Ed, 692—Grotta v. Kindelan, 98 A. 

2d 828, 80 R.I. 508. 

Reception of plea of gnUty and 
sentence thereon constitute due proc¬ 
ess of law. 

Wis.—Sorenson v. State, 188 N.W. 

622, 178 Wis. 197. 

Matters not oonstltnting deprivation 
of due process 

(1) Entry of plea of guilty six 
weeks after accused was apprehend¬ 
ed by a posse which threatened vio¬ 
lence, where all threats and violence 
ceased after officers took charge. 

U.S.—Miller v. Hudspeth, C.A.Kan., 

176 P.2d 111. 

(2) Failure of prosecutor to make 
promised recommendation of light 
sentence to the court and imposition 
of heavy sentence by the court, 

N.J.—State V. Miller, 84 A.2d 459, 

16 N.J.Super. 251, certiorari denied 

72 S.Ct. 379, 342 U.S. 934, 96 L.Ed. 

695. 

(3) Hope or belief of defendants 
that they would escape supreme pen¬ 
alty by pleading guilty, not founded 
on a false or fraudulent representa¬ 
tion or promise. 

Cal.—People v. Gilbert, 154 P.2d 657, 

25 Cal.2d 422. 

(4) Sentence to serve consecutive 
terms on plea of guilty to 20 counts 
of information allegedly induced by 
trial court's agreement that defend¬ 
ant might plead guilty to one count 
in information, thereby leading him 
to understand that he was pleading 
guilty to only one count and de¬ 
priving him of constitutional right 
to change plea to plea of not guilty, 
in view of court's statement to de¬ 
fendant and his counsel immediately 
before pronouncing sentences that 
they might withdraw plea of guilty 
if they so desired. 
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counsel.2S-6 Acceptance of a plea of guilty may 
constitute denial of due process, however, where 
such plea was induced by coercion,28.7 or where it 
was made while under the influence of drugs, 28.8 or 
where it was made without advice of counsel and 
without explanation to accused of his right to have 
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counsel,28.» or where made without advice of coun¬ 
sel by one who obviously could not intelligently and 
understandingly plead or defend himself without the 
assistance of counsel, 28 .io or under circumstances 
which rendered its acceptance fundamentally unfair 
or shocking to a sense of justice.28.iii a plea of 


Ariz.—State ex rel. Jones v. Superior 
Court In and For Pinal County, 
280 P.2d 691, 78 Ariz. 367. 

(5) Where defendant pleaded 
guilty and was given sentence of 
three years, fact that his counsel 
allegedly hinted or expressed opin¬ 
ion that sentence of one year would 
be imposed If defendant pleaded 
guilty. 

U.S.—^Helms v. Humphrey, D.C.Minn., 
63 P.Supp. 4. 

(6) Refusal to permit withdrawal 
of pleas of guilty where defendants’ 
own counsel advised them to enter 
plea of guilty, and there was no 
claim that any person representing 
the prosecution had conferred with, 
or given any advice to, defendants or 
that defendants did not use their 
own judgment and did not act of 
their own free will. 

Cal.—People v. Griffin, 224 P.2d 47, 
100 Cal.App.2d 546. 

Acceptance of plea in. early hours of 
morning 

(1) Where defendant was 25 years 
of age, and was experienced in crime 
and criminal procedure, and he waiv¬ 
ed examination before examining 
magistrate and expressed desire to 
plead guilty and “get it over with”, 
he was not deprived of “due process” 
because of fact that his plea of 
guilty was accepted and he was sen¬ 
tenced at five thirty o'clock in the 
morning, a few hours after he had 
been taken into custody. 

Mich.—People v. Coates, 59 N.W.2d 
83, 337 Mich. 56, certiorari denied 
Coates V. People of State of Mich., 
74 S.Ct. 64, 346 U.S. 840, 98 L.Ed. 
361. 

(2) In determining whether there 
has been denial of due process, the 
hour when the proceedings took 
place is not of primary importance 
but it is the legality of the pro¬ 
ceedings that is of primary impor¬ 
tance. 

Mich.—^People v. Coates, 59 N.W.2d 
83, 337 Mich. 56, certiorari denied 
Coates v. People of State of Mich., 
74 S.Ct. 64, 346 U.S. 840, 98 L.Ed. 
361. 

Flea held waiver of constitutional 
rights 

Neb.—Kissinger v. State, 25 N.W.2d 
829, 147 Neb. 983. 

No duty to inform accused of con- 
seauences of plea in misdemeanor 
case 

Neb.—Kissinger v. State, supra. 

28.6 U.S.—^Foster v. People of State 


of Illinois, Ill., 67 S.Ct. 1716, 332 
U.S. 134, 91 L.Ed. 1955. 

U. S. ex rel. Barrigar v. Robin¬ 
son, C.A.I11., 189 F.2d 766. 

Cal.—Ex parte Gutierrez, 265 P.2d 
16, 122 Cal.App.2d 661. 

Ill.—People V. Bassinger, 85 N.E.2d 
758, 403 Ill. 108, certiorari denied 
69 S.Ct. 1524, 337 U.S. 960, 93 L. 
Ed. 1759—People v. Ross, 79 N.E. 
2d 495, 400 Ill. 237—People v. Wil¬ 
son, 78 N.E.2d 514, 399 Ill. 437, 
certiorari denied 68 S.Ct. 1499, 334 

U. S. 848, 92 L.Ed. 1771, rehear¬ 
ing denied 69 S.Ct. 9, 335 U.S. 839, 
93 L.Ed. 390. 

Neb.—Kissinger v. State, 25 N.W.2d 
829, 147 Neb. 983. 

N.Y.—People V. Miller, 74 N.Y.S.2d 
297. 

Pa.—Commonwealth ex rel. Town¬ 
send V. Burke, 63 A.2d 77, 361 Pa. 
35, certiorari denied Townsend v. 
Burke, 71 S.Ct. 286, 340 U.S. 915, 
95 L.Ed. 661—Commonwealth ex 
rel. Withers v. Ashe, 39 A.2d 610, 
350 Pa. 493. 

Commonwealth ex rel. Carl ini v. 
Burke, 92 A.2d 267, 172 Pa.Super. 
116. 

Plea of guilty by accused not repre¬ 
sented by counsel as constituting 
waiver of right to representation 
by counsel within due process see 
infra § 591. 

28.7 U.S.—^Waley v. Johnston, Cal., 
62 S.Ct. 964, 316 U.S. 101, 86 L. 
Ed. 1302. 

Thomas v. Teets, C.A.Cal., 205 F. 
2d 236, certiorari denied Teets v. 
Thomas, 74 S.Ct. 240, 346 U.S. 910, 
98 L.Ed. 407—Roscoe v. Hunter, C. 
C.A.Kan., 144 F.2d 91. 

Cal.—People v. Chapman, 234 P.2d 
716, 106 Cal.App.2d 51. 

N.D.—State v. Malnourie, 67 N.W.2d 
330. 

Okl.—Marks v. State, 237 P.2d 459, 94 
Okl.Cr. 425. 

Or.—Huffman v. Alexander, 251 P.2d 
87, 197 Or. 283, rehearing denied 
253 P.2d 289, 197 Or. 283. 

Pa.—Commonwealth ex rel. Carlini 

V. Burke, 92 A,2d 267, 172 Pa.Super. 
116. 

Wash.—Palmer v. Cranor, 273 P.2d 
985, 45 Wash.2d 278—Pennington 
V. Smith, 212 P.2d 811, 35 Wash.2d 
267. 

Held not denial of due process for 

the state to file a charge against ac¬ 
cused for another offense, arising out 
of the same facts, which carried a 
more severe penalty, thereby induc¬ 
ing accused to enter a plea of guilty 
to the lesser offense. 
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Ind.—State v. La Marr, 109 NE2d 
457, 231 Ind. 500. 

28.8 Ind.—Lobaugh v. State, 82 NE 
2d 247, 226 Ind. 548. 

Benzedrine 

Ind.—Lobaugh v. State, supra. 

28.9 U.S.—Uveges v. Commonwealth 
of Pa., Pa.. 69 S.Ct. 184, 335 US 
437, 93 L.Ed. 127. 

Ill.—People V. Williams, 78 N.E 2d 
512, 399 Ill. 452, 3 A.L.R.2d 999. 
Pa.—Commonwealth ex rel. Hatton 
V. Dye, Com.Pl., 100 Pittsb.Leg.J. 
357, reversed on other grounds 96 
A.2d 127, 373 Pa. 602. 

Va.—McDorman v. Smyth, 50 S.E 2d 
423, 188 Va. 474. 

Waiver of counsel must affirma¬ 
tively appear to satisfy due process 
and to render valid a plea of guilt 
entered without aid of counsel. 

N.Y.—People v, Carroll, 112 N.Y.S. 
2d 227. 

Youth accused In capital case 
In a capital case where accused is 
youthful and inexperienced, court 
should appoint counsel to represent 
him before receiving his plea as a 
necessary requisite to due process 
of law, and appointment of counsel 
should be made and further arraign¬ 
ment of accused delayed until coun¬ 
sel has had time to advise fully with 
accused concerning charge against 
him, even though the accused states 
that he does not desire counsel. 

Okl.—Ex parte Cornell, 193 P.2d 904 
87 Okl.Cr. 2. 

28.10 Ind.—Harshman v. State, 115 
N.E.2d 501, 232 Ind. 618. 

Kan.—McCarty v. Hudspeth, 201 P. 
2d 658, 166 Kan. 476, certiorari de¬ 
nied 71 S.Ct. 31, 340 U.S. 842, 95 
L.Ed. 617. 

Pa.—Commonwealth ex rel. Sheeler 
V. Burke, 79 A.2d 654, 367 Pa. 
152. 

Va.—McDorman v. Smyth, 60 S-E.2d 
423, 188 Va. 474. 

28.11 N.J.—State v. Cynkowski, 92 
A.2d 782, 10 N.J. 571. 

Irregularities iu obtaining evi¬ 
dence or unlawfulness of detention 
of a prisoner by state authorities are 
ordinarily considered immaterial 
when he pleads guilty in open court, 
but where illegal confinement or in¬ 
timidation of a court appointed coun¬ 
sel induced plea, such factors become 
important in determining whether 
prisoner has been denied rights guar¬ 
anteed him by Fourteenth Amend¬ 
ment. 
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guilty at the preliminary examination should he 
treated in the same way as confessions.2S.l2 

Plea of insanity. There is no denial of due proc¬ 
ess, but simply a failure of accused to use the due 
process provided for his benefit, where he is given 
ample opportunity to enter a special plea of not 
guilty by reason of insanity and he fails to exercise 
this right within a reasonable time.29 Due process 
is not denied by a statute providing that, in order to 
raise the question of insanity, accused must plead it 
in a specified manner,20 and that, on making such a 
plea, he shall be committed temporarily before trial 
to a hospital for observation and examination.^! 
Statutes providing for a double plea of not guilty 
and not guilty by reason of insanity and a bifurcated 
trial on the issues do not violate the due process 
clauses of the federal and state constitutions.2i-5 

§ 589. -Rules of Evidence 

The presumption of Innocence is an essential of due 
process of law which requires that the accused, after a 


plea of not guilty, shall not be put on hfs defense or de¬ 
prived of his liberty until the state has produced evi¬ 
dence tending to prove commission of the crime and con¬ 
nection of the accused with it, and that he shall not be 
convicted until the state, by evidence establishing guilt 
beyond a reasonable doubt, has made out its case and 
removed the presumption of innocence; furthermore, the 
constitutional guaranty requires adherence to the adopted 
and recognized rules of evidence in trials. 

The presumption of innocence is an essential of 
due process of law;2i*50 and due process requires 
that accused, after a plea of not guilty, shall not be 
put on his defense or deprived of his liberty until 
the state has produced evidence tending to prove 
that the crime charged has been committed and 
tending to connect accused with the commission 
thereof,32 and that he shall not be convicted until 
the state, by evidence establishing guilt beyond a 
reasonable doubt, has made out its easels and re¬ 
moved the presumption of innocence.®^ The consti¬ 
tutional guaranty of due process requires adherence 
to the adopted and recognized rules of evidence in 
trials.24.5 Thus, due process requires that the ad- 


Xj.s. —^U. S. ex rel. Pascal v. Burke, 
D.O.Pa., 90 P.Supp. 868. 
tXnfnlflllea promise 

(1) If a district attorney induces 
a defendant to plead guilty by a 
promise of a light sentence, and the 
promise is not fulfilled, judgment 
of conviction is not based on due 
process of law. 

N.T,—^People r. King, 135 N.T.S.2d 
396, 284 App.Div. 1015. 

(2) Where prisoner was induced to 
enter plea of guilty by trial judge's 
promise that he would determine 
from Board of Parole if in addition 
to sentence which might be imposed, 
prisoner would be required to serve 
balance of unexpired term and if so 
prisoner would be permitted to with¬ 
draw his plea, but judge did not 
carry out his promise and denied 
prisoner’s request for permission to | 
withdraw his plea, result was incon- | 
sistent with due process of law. 

N.T.—People v. Sullivan, 96 K.T.S, 

2d 266, 276 App.Div. 1087. 

Insane person « 

Acceptance of plea of guilty to 
criminal charge entered by person 
criminally insane for whom attorney 
as next friend and counsel has not 
been appointed prior to arraignment 
is not due process of law, since plea 
of guilty is due process only when 
made with understanding. 

Wash.—^Varner v. Cranor, 259 P.2d 
417, 42 Wash.2d 860—Kenstrlp v. 
Cranor, 235 P.2d 467, 39 Wash.2d 
403. 

28.12 XJ.S.—Gallegos v. State of 
Neb., 72 act. 141, 342 U.S. 55, 96 
L.Ed. 86. 

Matters to be considered in deter¬ 
mining whether due process was 


violated in admission of confes¬ 
sions in evidence see infra § 589. 

29. U.S.—IT. S. ex rel. Smith v. Bal- 
di, Pa., 73 S.Ct. 391, 344 U.S. 561, 
97 L.Ed. 549, 73 S.Ct. 437, 344 
U.S. 443, 97 L.Ed. 469. 

Cal.—^People v. La Crosse, 43 P.2d 
596, 5 Cal.App.2d 696. 

30. U.S.—U. S. ex rel. Smith v. Bal- 
di, Pa., 73 S.Ct. 391, 344 U.S. 561, 

97 L.Ed. 549, 73 S.Ct. 437, 344 U. 
S. 443, 97 L.Ed. 469. 

Colo.—Ingles v. People, 22 P.2d 1109, 
92 Colo. 518. 

31. Colo.—^Ingles v. People, supra. 

31.5 Cal.—^People v. Daugherty, 256 
P.2d 911, 40 Cal.2d 876, certiorari 
denied Daugherty v. People of 
State of California, 74 S.Ct. 47, 346 
U.S. 827, 98 L.Ed. 352, rehearing 
denied 74 S.Ct. 120, 346 U.S. 880, 

98 L.Ed. 387—^People v. Ming, 164 
P.2d 487, 27 Cal.2d 443—People v. 
Coleman, 126 P.2d 349, 20 Cal.2d 
399, appeal dismissed 63 S.Ct. 162, 
317 U.S. 596, 87 L.Ed. 487, peti¬ 
tion denied 64 S.Ct. 66, 320 U.S. 
767, 88 L.Ed. 458—People v. D’An¬ 
gelo, 88 P.2d 708, 13 Cal.2d 203— 

I People V. Leong Pook, 273 P. 779, 
206 Cal. 64—^People v. Troche, 273 
P. 767, 206 Cal. 35, appeal dis¬ 
missed and certiorari denied Tro¬ 
che V. People of State of Califor¬ 
nia, 50 S.Ct. 87, 280 U.S. 524, 74 
L.Ed. 692. 

People V. Crowder, 158 P.2d 988, 
69 Cal.App.2d 304. 

Statutes requiring separate trial of 
plea of insanity as not constituting 
violations of guaranty of due proc¬ 
ess generally see infra § 591. 

31.50 N.J.—State v. Cynkowski, 88 
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A-2d 220, 19 N.J.Super. 243, af¬ 
firmed 92 A.2d 782, 10 N.J. 571. 

32. Idaho.—State v. Grimmett, 193 
P. 380, 33 Idaho 203. 

33. U.S.—^Brooks v. U. S., C.C.A.Ga., 
164 F.2d 142. 

Ala.—^Frederick v. State, 102 So. 146, 
20 Ala.App. 336, certiorari denied 
Ex parte State ex rel. Attorney 
General, 102 So. 147, 212 Ala. 

158. 

N.J.—State V. Dantonio, 115 A.2d 35, 
18 N.J. 570. 

N.T.—People v. Terra, 102 N.E.2d 
576, 303 N.T, 332, appeal dismiss¬ 
ed 72 S.Ct. 561, 342 U.S. 938, 96 
L.Ed. 698. 

People ex rel. Schubert v. Finder, 
9 N.T.S.2d 311, 170 Misc. 345. 

34. Mich.—People v. Licavoli, 250 N". 
W. 620, 264 Mich. 643. 

34.5 Cal.—^People v. Schuber, 163 
P.2d 498, 71 Cal.App.2d 773. 

Due process as including right of 
accused to be heard and to intro¬ 
duce evidence see supra § 579. 
aith of requizemezLt of due proc. 
ess is not to exclude presumptively 
false evidence but to prevent funda¬ 
mental unfairness in the use of evi¬ 
dence, whether true or false. 

U.S.—Lisenba v. People of State of 
Cal., 62 S.Ct. 280, 314 U.S. 219, 86 
L.Ed. 166, rehearing denied 62 .S. 
Ct. 620, 315 U.S. 826, 86 L.Ed. 1222. 

Palakiko v. Territory of Hawaii, 
C.A.Hawaii, 188 P.2d 54. 

N.J.—State V. Vaszorich, 98 A.2d 
299, 13 N.J. 99, certiorari denied 
Vaszorich v. State of N. J., 74 S.Ct 
219, 346 U.S. 900, 98 L.Ed. 400— 
State V. Cooper, 67 A.2d '■298, 2 N.J* 
540. 
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mission of evidence for or against accused be ac~ 
cording to the established rules as to competen- 
cy^34.io and includes the right to a preliminary ex¬ 
amination of the capacity of a witness to testify, 
when motion therefor is timely made.^^-'is Although 
the hearsay evidence rule, with all its subtleties, 
anomalies, and ramifications will not be read into 
the Fourteenth Amendment,^4.20 it has been held 
that a conviction is not obtained by due process of 
law where it is based on suspicion or hearsay evi- 
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dence.ss Qn the other hand, it is vital that no un¬ 
necessary obstacles be placed in the state’s efforts 
to deal fairly and effectively with a public threat.35.5 

Confessions, The requirements of due process 
do not forbid the questioning of a suspect while in 
the custody of police officers or the use as evidence 
of information or confessions voluntarily given, as 
long as no coercive methods by threats or induce¬ 
ments to confess are employed ;35.io ]3ut accused 


Denial of due process not shown 
U.S.—McKinney v. U. S., O.A.Cal., 
222 F.2d 361. 

34.10 Or.—State v. Bouse, 264 P. 
2d 800, 199 Or. 676. 

Utah.—State v. Musser, 175 P.2d 724, 
110 Utah 534, vacated on other 
grounds 68 S.Ct. 397, 333 U.S. 95, 
92 L.Ed. 562. 

34.15 Miss,—Butler v. State, 63 So. 

2d 779, 217 Miss. 40. 

34.20 U.S.—Stein v. People of State 
of New York, 73 S.Ct. 1077, 346 

U. S. 166, 97 L.Ed. 1522, rehearing 
denied 74 S.Ct. 13, 346 US. 842, 98 
L.Ed. 362, Cooper v. People of 
State of N. T., 74 S.Ct. 13, 346 U. 
S. 842. 98 L.Ed. 362, and Wissner 

V. People of State of N. Y., 74 S. 
Ct. 13, 346 U.S, 842, 98 L.Ed. 362. 

35. Okl.—Young v. State, 208 P.2d 
1141, 89 Okl.Cr. 395—Smith v. 

State, Cr. 58 P.2d 347. 

35.5 N.jr.—State v. Dantonio, 115 A. 
2d 35, 18 N.J. 670. 

35.10 U.S.—Stein v. People of State 
of N. Y., 73 S.Ct. 1077, 346 U.S. 
156, 97 L.Ed. 1522, rehearing de¬ 
nied 74 S.Ct. 13, 346 U.S. 842, 98 
L.Ed. 362—^Cooper v. People of 
State of N. Y., 74 S.Ct. 13, 346 U.S. 
842, 98 L.Ed. 363, and Wissner v. 
People of State of N. Y., 74 S.Ct. 
13, 346 U.S. 842, 98 L.Ed, 362— 
Stroble v. State of California, 
Cal., 72 S.Ct. 699, 343 U.S. 181, 96 
L.Ed. 872, rehearing denied Stro¬ 
ble V. People of State of Califor¬ 
nia, 72 S.Ct. 1039, 343 U.S. 952, 96 
L.Ed. 1363—Gallegos v. State of 
Nebraska, 72 S.Ct. 141, 342 U.S. 
65, 96 L.Ed. 86—U. S. v. Carig- 
nan, Alaska, 72 S.Ct. 97, 242 U.S. 
36, 96 L.Ed. 48—Lyons v. State 
of Oklahoma, 64 S.Ct. 1208, 322 
U.S. 596, 88 L.Ed. 1481, rehearing 
denied 66 S.Ct. 26, 323 U.S. 809, 
89 L.Ed. 645—^Lisenba v. People 
of State of California, 62 S.Ct. 
280, 314 U.S. 219, 86 L.Ed. 166, 
rehearing denied 62 S.Ct. 620, 316 
U.S. 826, 86 L.Ed. 1222. 

Palakiko v. Territory of Hawaii, 
C.A.Hawaii, 188 F.2d 54—Chevil- 
lard V. U. S., C.C.A.Cal., 155 F.2d 
929—MoNabb v. U. S., C.C.A. 
Tenn., 142 F.2d 904, certiorari de¬ 
nied 65 S.Ct. 114, 323 U.S. 771, 89 
L.Ed. 616—Schramm v. Brady, C. 


C.A.Md., 129 F.2d 108, certiorari 
denied 63 S.Ct. 58. $17 U.S. 632. 
87 L.Ed. 610. 

Refoule v. Ellis, D.C.Ga., 74 F. 
Supp. 336. 

U. S. V. Klapholz, D.C.N.Y., 17 
F.R.D. 18. 

Ala.—Myhand v. State, 66 So.2d 544, 
259 Ala. 415—Thomas v. State, 
67 So.2d 625, 257 Ala. 124—Peo¬ 
ples V. State, 56 So.2d 665, 266 
Ala. 612—Brooks v. State, 29 So. 

' 2d 4, 248 Ala. 628—Phillips v. 

State, 28 So.2d 542, 248 Ala. 610. 

Tait V. State, 65 So.2d 208, 37 
Ala.App. 130, certiorari denied 65 
So.2d 212, 259 Ala. 16—^Fitzhugh 
V. State, 43 So.2d 831, 35 Ala.App. 
IS, certiorari denied 43 So.2d 839, 
253 Ala. 246, certiorari denied 70 
S.Ct. 1007, 339 U.S. 986, 94 L.Ed. 
1388. 

Cal.—^People v. Bigelow, 231 P.2d 
881, 104 Cal.App.2d 380, certiorari 
denied Bigelow v. People of State 
of Cal.. 72 S.Ct. 301, 342 U.S. 910, 
96 L.Ed. 681—People v. McEvers, 
128 P.2d 93, 63 Cal.App.2d 448. 

Colo.—Downey v. People, 215 P.2d 
892, 121 Colo. 307—Schneider v. 
People, 207 P.2d 625, 120 Colo. 154, 
certiorari denied 70 S.Ct. 96, 338 
U.S. 862, 94 L.Ed. 528. 

Ga.—Claybourn v. State, 11 S.E.2d 
23, 190 Ga. 861. 

Ill.—People V. Gavurnik, 117 N.E. 
2d 782, 2 Ill,2d 190—People v. 
Kelly, 89 N.E.2d 27, 404 Ill. 281. 

Ind.—Kelley v. State, 110 N.E.2d 
860, 231 Ind. 671. 

Iowa.—State v. Strable, 293 N.W. 
441, 228 Iowa 886. 

Md.—Driver v. State, 92 A.2d 670, 
201 Md. 26—^Lenoir v. State, 80 
A.2d 3, 197 Md. 495—Grear v. 

State, 71 A.2d 24, 194 Md. 336— 
James v. State, 65 A.2d 888, 193 
Md. 31. 

Miss.—Miller v. State, 41 So.2d 375, 
207 Miss. 156, appeal dismissed 
and certiorari denied Miller v. 
Wiggins, 70 S.Ct. 93, 338 U.S. 844, 
94''L.Ed. 516—Lee v. State, 39 So. 
2d 868, 207 Miss. 96, appeal dis¬ 
missed and certiorari denied 70 
S.Ct. 64, 338 U.S. 803, 94 L.Ed. 486. 

N.J.—State V. Vaszorich, 98 A.2d 
299, 13 N.J. 99, certiorari denied 
Vaszorich v. State of N. J., 74 
S.Ct. 219, 346 U.S. 900, 98 L.Ed. 
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400—State v. Pierce, 72 A.2d 305 
4 N.J. 252. 

State V. Tuffel, 103 A.2d 613, SO 
N.J. Super. 143. 

N.M.—State v. Young, 178 P.2d 692, 
61 N.M. 77. 

N.Y.—People v. Perez, 90 N.E.2d 40, 
300 N.Y. 208, affirmed 90 N.E.2d 
499, 300 N.Y. 647, certiorari de¬ 
nied 70 S.Ct. 483, 338 U.S. 952, 94 
L.Ed. 688, rehearing denied 70 S. 
Ct. 661, 339 U.S. 916, 94 L.Ed 
1341. 

Pa.—Commonwealth v. Turner, 88 
A.2d 915, 371 Pa. 417, 32 A.L.R.2d 
346—Commonwealth v. Johnson, 
81 A.2d 569, 368 Pa. 139—Com¬ 
monwealth V. Agostoh, 72 A.2d 575 , 
364 Pa. 464, certiorari denied 71 S. 
Ct. 9, 340 U.S. 844, 95 L.Ed. 619— 
Commonwealth v. Turner, 68 A. 
2d 61, 358 Pa. 350, reversed on 
other grounds Turner v. Com¬ 
monwealth of Pa., 69 S.Ct. 1352, 
1357, 338 U.S. 62, 93 L.Ed. 1810, 
mandate conformed to 67 A.2d 
441. 

Commonwealth ex rel. Baerchus 
V. Burke, 94 A.2d 87, 172 Pa.Super. 
400, certiorari denied 73 S.Ct. 963, 
345 U.S. 966, 97 L.Ed. 1385. 

S.C.—State V. Brown, 47 S.E.2d 521, 
212 S.C. 237, certiorari denied 69 
S.Ct. 22, 335 U.S. 834, 93 L.Ed. 
386. 

Tex.—Golemon v. State, 247 S.W.2d 
119, 167 Tex.Cr. 534, certiorari 

denied Golemon v. State of Texas, 
73 S.Ct 60, 344 U.S. 847, 97 L.Ed. 
669, rehearing denied 73 S.Ct. 174, 
344 U.S. 882, 97 L.Ed. 683—Levi- 
ness V. State, 247 S.W.2d 115, 167 
Tex.Cr. 160—Pearson v. State, 202 
'S.W.2d 929, 160 Tex.Cr. 522—An¬ 
gel V. State, 200 S.W.2d 169, 160 
Tex.Cr. 183—^Newman v. State, 
187 S.W.2d 659, 148 Tex.Cr. 645, 
certiorari denied 66 S.Ct 174, 326 
U.S. 772, 90 L.Ed. 466—Wesley v. 
State, 147 S.W.2d 493, 142 Tex.Cr. 
601, certiorari denied 62 S.Ct 94, 
314 U.S. 608, 86 L.Ed. 489—Mar¬ 
tinez V. State, 140 S.W.2d 187, 140 
Tex.Cr. 159, mandate issued 163 
S.W.2d 721, 140 Tex.Cr. 159. 

Utah.—State v. Braasch, 229 P.2d 
289, 119 Utah 450, certiorari denied' 
Braasch v. State of Utah, 72 S. 
Ct 304, 342 U.S. 910, 96 L.Ed. 681, 
certiorari denied 74 S.Ct 75, 346 
U.S. 861, 98 L.Ed. 373. 
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is deprived of liberty without due process of law j admitted a confession obtained by torture, brutality, 
where he is convicted by a trial court which has I violence, or other improper coercion,^® or which is 


Zieavliigr question of coercioxL to jury 

Due process is not lacking where 
on facts permitting different con¬ 
clusions it is left for jury, under a 
proper submission, to say whether 
there was coercion in obtaining con¬ 
fession. 

K.T.—^People v. Leyra, 98 N.E.2d 553, 
302 N.Y. 353. 

Tex.—^Hulen v. State, 250 S.W.2d 
211, 167 Tex.Cr. 507. 

XTse of confessioxi held not denial 
of due process notwithstanding; 
<1) Accused was held for two 
hours before Questioning, arrested 
without a warrant, and not taken 
forthwith before a committing mag¬ 
istrate. 

Ark.—Palmer v. State, 214 S.W.2d 
372, 213 Ark. 956, certiorari de¬ 
nied 69 S.Ct. 639, 336 U.S. 921, 93 
L.Ed. 1083. 

(2) Accused was uncounseled and 
illegally detained. 

U.S.—Stein v. People of State of 
New York, 73 S.Ct. 1077, 346 U.S. 
166, 97 L.Ed. 1522, rehearing de¬ 
nied 74 S.Ct. 13, 346 U.S. 842, 98 
D.Ed. 362—Cooper v. People of 
State of N. Y., 74 S.Ct. 13, 346 
U.S. 842. 98 L.Ed. 362, and Wiss- 
ner v. People of State of N. Y., 
74 S.Ct. 13, 346 U.S. 842, 98 L.Ed. 
362—Brown v. Allen, 73 S.Ct. 397, 
344 U.S. 443, 97 L.Ed. 469, rehear¬ 
ing denied Speller v. Allen, 73 S. 
Ct. 827, 346 U.S. 946, 97 ' L.Ed. 
1370, and Brown v. Allen, 73 S.Ct. 
827, 345 U.S. 946, 97 L.Ed. 1370, 
Daniels v. Allen, 73 S.Ct. 397, 344 

U. S. 443, 97 L.Ed. 469, rehearing 
denied 73 S.Ct. 827, 345 U.S. 946, 
*97 L.Ed. 1370—Daniels v. Allen, 
73 S.Ct. 437, 344 U.S. 443, 97 L. 
Ed. 469. 

U. S. ex rel. Mayo v. Burke, D. 
C.Pa., 93 P.Supp. 490, eiffirmed, G. 
A., 185 F.2d 405, certiorari denied 
71 S.Ct. 739, 341 U.S. 922, 95 L. 
Ed. 1355, rehearing denied 71 S. 
Ct. 996, 341 U.S. 943, 95 L.Ed. 1369. 
Ill.—People V. Hall, 110 N.E.2d 249, 
413 Ill. 615. 

Ind.—Krauss v. State, 100 N.E.2d 
824, 229 Ind. 626. 

Iowa.—State v. Williams, 62 N.W. 

2d 742, 245 Iowa 494. 

Pa.—Commonwealth ex rel. Master 

V. Baldi, 72 A.2d 160, 166 Pa.Super. 
413, certiorari denied 71 S.Ct. 88, 
340 U.S. 866, 96 L.Ed. 632. 

(3) Confession was made without 
advice of counsel, family, or friends. 
Miss.—Moore v. State, 41 So.2d 368, 

207 Miss. 140, appeal dismissed 
and certiorari denied 70 S.Ct. 93, 
338 U.S. 844, 94 L.Ed. 616. 

Utah.—Mares v. Hill, 222 P.2d 811 
118 Utah 484, certiorari denied 71 
S.Ct. 799, 341 U.S. 932, 95 L.Ed, 
1361. 


(4) Delay in taking accused be¬ 
fore a magistrate. 

Ala.—^Ingram v. State, 42 So.2d 36, 
252 Ala. 497. 

Or.—State v. Folkes, 160 P.2d 17, 
174 Or. 568, certiorari denied 65 
S.Ct, 189, 323 U.S. 779, 89 L.Ed. 
622. 

Pa.—Commonwealth v. Johnson, 74 
A.2d 144, 365 Pa. 303, reversed on 
other grounds 71 S.Ct. 191, 340 U. 
S. 881, 96 L.Ed. 640. 

Utah.—State v. Gardner, 230 P.2d 
559, 119 Utah 579—Mares v. Hill. 
222 P.2d 811, 118 Utah 484, certio¬ 
rari denied 71 S.Ct. 799, 341 U.S. 
933, 95 L.Ed. 1361. 

(5) Failure of officers to file 
charges against accused or to take 
him before magistrate before con¬ 
fession was made- 

Tex.—^Dimery v. State, 240 S.W.2d 
293, 156 Tex.Cr. 107. 

(6) Failure to advise of right to 
counsel or privilege against self¬ 
incrimination. 

Pa.—Commonwealth v. Chambers, 79 
A.2d 201, 367 Pa. 159—Common¬ 
wealth V. Bryant, 79 A.2d 193, 367 
Pa. 135, certiorari denied Bryant 
V, Commonwealth of Pennsylvania, 
71 S.Ct. 1007, 341 U.S. 964, 95 L. 
Ed. 1376. 

36. U.S.—^Reeves v. State, Ala., 75 S. 
Ct. 214, 348 U.S. 891, 99 L.Ed. 700— 
Brown v, Allen, N.C., 73 S.Ct. 397, 
344 U.S. 443, 97 L.Ed. 469, rehear¬ 
ing denied Speller v. Allen, 73 S. 
Ct. 827, and Brown v. Allen, 73 
S.Ct. 827, 345 U.S. 946, 97 L.Ed. 
1370, 345 U.S, 946, 97 L.Ed. 1370; 
Daniels v. Allen, 73 S.Ct. 397, 344 
U.S. 443, 97 L.Ed. 469, rehearing 
denied 73 S.Ct. 827, 345 U.S. 946, 97 
L.Ed, 1370; Daniels v. Allen, 73 S. 
Ct. 437, 344 U.S. 443, 97 L.Ed. 469— 
Stroble v. State of California, 72 S. 
Ct. 599, 343 U.S. 181, 96 L.Ed. 872, 
rehearing denied Stroble v. People 
of State of Cal., 72 S.Ct, 1039, 343 

U. S. 952, 96 L.Ed. 1353—Williams 

V. U. S., Fla., 71 S.Ct. 576, 341 U.S. 

97, 95 L.Ed. 774—^Harris v. State of 
South Carolina, 69 S.Ct. 1354, 1357, 
338 U.S. 68, 93 L.Ed. 1815—Turner 
V. Commonwealth of Pennsylvania, 
69 S.Ct. 1352, 1357, 338 U.S. 62, 
93 L.Ed. 1810, mandate conformed 
to 67 A. 2d 441—Watts v. State of 
Indiana, 69 S.Ct. 1347, 1357, 338 
U.S, 49, 93 L.Ed. 1801—Haley v. 
State of Ohio, 68 S.Ch 302, 332 U. 
S. 596, 92 L.Ed. 224—^Ashcraft v. 
State of Tennessee, 66 S.Ct. 544, 
327 U.S. 274, 90 L.Ed. 667, rehear¬ 
ing denied 66 S.Ct. 815, 327 U.S. 
817, 90 L.Ed. 1040—^Malinski v. 

People of State of New York, N. 
Y., 65 S.Ct. 781, 324 U.S. 401, 89 
L.Ed. 1562—^Lyons v. State of 
Oklahoma, 64 S.Ct 1208, 322 U.S. 
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596, 88 L.Ed. 1481, rehearing de¬ 
nied 65 S.Ct 26, 323 U.S. 809, 89 
L.Ed. 645—^Ashcraft v. State of 
Tennessee, 64 S.Ct 921, 322 U.S. 
143, 88 L.Ed. 1192—Ward v. State 
of Texas, 62 S.Ct 1139, 316 U.S. 
547, 86 L.Ed. 1663—Hysler v. State 
of Florida, 62 S.Ct. 688, 315 U.S. 
411, 86 L.Ed. 932—White v. State 
of Texas, 60 S.Ct 1032, 310 U.S. 
530, 84 L.Ed. 1342—Chambers v. 
State of Florida, 60 S.Ct 472, 309 
U.S. 227, 84 L.Ed. 716—Brown v. 
State of Mississippi, Miss., 56 S. 
Ct 461, 297 U.S. 278, 80 L.Ed. 682, 
mandate conformed to Brown v. 
State, 167 So. 82. 

U. S. ex rel. Caminito v. Mur¬ 
phy, C.A.N.T., 222 F.2d 698—U. S. 
ex rel. Master v. Baldi, C.A.Pa., 
198 F.2d 113. 

Ex parte Sullivan, D.C.Utah, 
107 P.Supp. 514—^U. S. V. Bowen, 
D.C.Ga., 94 P.Supp. 1006, affirmed, 
C.A., Bowen v. U. S., 192 F.2d 515, 
certiorari denied 72 S.Ct 1036, 343 
U.S. 943, 96 L.Ed. 1348, rehearing 
denied 72 S.Ct 1079, 343 U.S- 988, 
96 L.Ed, 1375—Harper v. Wall, D. 
C.N.J., 85 F.Supp. 783—^Refoule v. 
Ellis, D.C.Ga., 74 F.Supp. 336— 
Hicks V. Hiatt, D.C.Pa., 64 F.Supp. 
238—U. S. V. Sutherland, D.C.Ga., 
37 P.Supp. 344. 

Ala.—^Palmore v. State, 12 So.2d 854, 
244 Ala. 227. 

Cal.—^People v, Stroble, 226 P.2d 330, 
36 Cal.2d 615, affirmed Stroble v. 
State of California, 72 S.Ct 699, 
343 U.S. 181, 96 L.Ed. 872, rehear¬ 
ing denied Stroble v. People of 
State of California, 72 S.Ct. 1039, 
343 U.S. 952, 96 L.Ed. 1353—Peo¬ 
ple V. Williams, 125 P.2d 9, 20 
Cal. 2d 273—^People v. Gonzales, 
124 P.2d 44. 20 Cal.2d 165, certio¬ 
rari denied Gonzales v. People of 
State of California, 63 S.Ct 55, 317 
U.S. 667, 87 L.Ed. 528, rehearing de¬ 
nied 63 S.Ct 155, 317 U.S. 708, 87 
L.Bd. 564. 

People V. Rodriguez, 136 P.2d 
626, 68 Cal.App.2d 415. 

Pla.—Williams v. State, 22 So. 2d 
821, 166 Pla. 300. 

Ill.—^People V. Rogers, 110 N-E.2d 
201, 413 Ill. 554—People v. Sloss, 
104 N.E.2d 807, 412 Ill. 61—Peo¬ 
ple V. Thomlison, 81 N.E.2d 434, 
400 Ill. 555. 

Ind.—^Johnson v. State, 78 N.E.2d 
168. 226 Ind. 179. 

Iowa.—State v. Archer, 58 N.W.2d 
44, 244 Iowa 1045. 

Md.—^Driver v. State, 92 A,2d 570, 
201 Md. 25. 

Mich.—People v. Cavanaugh, 225 N. 

W. 501, 246 Mich. 680. 

Minn.—State v. Schabert, 15 N.W. 
2d 685, 218 Minn. 1. 

Mo.—State v, Bradford, 262 S.W, 
2d 584. 
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the product of other than reasoned and voluntary 
choice.3®*^ 

Due process requires that a person accused of 
crime must be given a fair opportunity to try the 
question whether he has been denied due process of 
law through procurement of a coerced confession, 
although he is not entitled to more, or to repeated 
trials of that question.^^*^ Each case must be con¬ 
sidered with its attendant circumstances,36.3 and in 
every case the ultimate and controlling question is 
whether the confession was voluntary or coerced.^®-^ 
In determining whether due process was violated 
the courts may consider prolonged detention without 
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a charge of crime or without preliminary appearance 

before a magistrate,36.6 unlawful detention,36.6 
systematic persistence of interrogation,36.7 ^he 
length of the periods of questioning,36.8 ^he failure 
of police to advise the prisoner of his rights,36.9 
confession to the police in private,36.io the absence 
of counsel or friends,36.'ii the lack of counsel before, 
during, or after arraignment,3 6 .12 and the character 
of the prisoner.36.13 Due process does not for¬ 
bid the use of involuntary confessions against a 
codefendant who was not a party to the confessions, 
but who was implicated by them, particularly where 
there was other evidence sufificient to support his 
conviction.36.i4 The Fourteenth Amendment does 


N.J.—state V. Cooper, 67 A.2d 298, 
2 N.J. 640. 

N.Y.—People v. Leyra, 98 N.E.2d 
553, 302 K.T. 353. 

Okl.—^Hendrickson v. State, 229 P.2d 
196, 93 OkLCr. 379—Williams v. 
State, 205 P.2d 624, 89 Okl.Cr. 96— 
Benton v. State, 190 P.2d 168, 86 
OkLCr. 137. 

Pa.—Commonwealth ex rel. Sheeler 
V. Burke, 79 A.2d 664, 367 Pa. 152, 
Commonwealth ex rel. Baerchus 
V. Burke, 94 A.2d 87, 172 Pa.Super. 
400, certiorari denied 73 S.Ct. 953, 
345 U.S. 966, 97 L.Ed. 1386. 
Tenn.—^Rounds v. State, 106 S.W,2d 
212, 171 Tenn. 611. 

Tex.—Golemon v. State, 247 S.W.2d 
119, 157 Tex.Cr. 634, certiorari de¬ 
nied Golemon v. State of Texas, 
73 S.Ct. 60, 344 XJ.S. 847, 97 L.Ed. 
659, rehearing denied 73 S.Ct. 174, 
344 XJ.S, 882, 97 L.Ed. 683—Prince 
V. State, 231 S.W.2d 419, 166 Tex. 
Cr. 108—^Faulkner v. State, 193 
S,W.2d 217, 149 Tex.Cr. 210—New¬ 
man V. State, 187 S.W.2d 669, 148 
Tex.Cr. 646, certiorari denied 66 
S.Ct. 174, 326 U.S. 772, 90 L.Ed. 
466. 

Physical or mental coercion 

The use in a state criminal court 
of a defendant's confession obtain¬ 
ed by coercion, whether physical or 
mental, is forbidden by the Four¬ 
teenth Amendment. 

U.S.—Leyra v. Denno, N.Y., 74 S.Ct. 
716, 347 U.S. 56C, 98 L.Ed. 948, 
rehearing denied 75 S.Ct. 18, 348 
U.S. 851, 99 L.Ed. 671. 

Tarrence v. Buchanan, D.C.Ky., 
126 P.Supp. 752. 

Belevance of matters occurring in 
procurement of confession 
Whatever occurred in procure¬ 
ment of confessions of accused was 
relevant only as it related to issue 
regarding denial of due process of 
law by the use of the confessions. 
U.S.—Lisenba v. People of State of 
California, 62 S.Ct. 280, 314 U.S. 
219, 86 L.Ed. 166, rehearing denied 
62 S.Ct. 620, 316 U.S. 826, 86 L. 
Ed. 1222. 


Effect of adjudication of admissibil¬ 
ity 

Pact that confessions had been 
conclusively adjudged by state 
court to be admissible under law 
requiring the confessions to have 
been voluntary, notwithstanding the 
circumstances under which they 
were made, was not controlling on 
question whether due process of 
law was lacking. 

U.S.—Lisenba v. People of State 
of California, supra. 

Independent proof of truth 

(1) Involuntary confessions are 
inadmissible in state criminal trials 
under the Due Process Clause of the 
Fourteenth Amendment, even though 
statements contained in them may 
be independently established as true. 
U.S.—Rochin v. People of Califor¬ 
nia, 72 S.Ct. 206, 342 U.S. 165, 96 
L.Ed. 183, 26 A.L.R.2d 1396. 

(2) The use of a coerced confes¬ 
sion in evidence is sufficient to 
void the conviction regardless of 
other evidence which might never¬ 
theless demonstrate guilt. 

N.Y.—People v. Leyra, 98 N.E.2d 563, 
302 N.Y. 353. 

Pa.—Commonwealth ex rel. Master 
V. Baldi, 72 A.2d 160, 166 Pa. 

Super. 413, certiorari denied 71 S. 
Ct. 88, 340 U.S. 866, 95 L.Ed. 632. 

(3) Use in evidence of confession 
which accused claimed was involun¬ 
tarily made was, however, held not 
to constitute denial of due process 
of law, where accused testifying at 
trial admitted all material facts con¬ 
tained in confession, and evidence 
without confession was sufficient to 
sustain conviction. 

Tex,—Harper v. State, 187 S.W.2d 
670, 148 Tex.Cr. 354. 

38.1 U.S.—Lee v. State of Missis¬ 
sippi, 68 S.Ct. 300, 332 U.S. 742, 
92 L.Ed. 330, mandate conformed 
to 34 So.2d 736. 

36.2 U.S.—Palakiko v. Harper, C.A. 
Hawaii, 209 P.2d 75, certiorari de¬ 
nied 74 S.Ct. 683, rehearing de¬ 
nied 74 S.Ct. 789, 347 U.S. 979, 98 
L.Ed. 1118. 


36.3 Ill.—People V. Hall, 110 N.E 
2d 249, 413 Ill. 616. 

36.4 U.S.—Gallegos v. State of Ne¬ 
braska, 72 S.Ct. 141, 342 U.S. 65 
96 L.Ed. 86. 

U. S. ex rel. Mayo v. Burke, 

D. C.Pa., 93 P.Supp, 490, affirmed, 
C.A., 185 F.2d 405, certiorari de¬ 
nied 71 S.Ct. 739, 341 U.S. 922, 
96 L.Ed. 1365, rehearing denied 71 
S.Ct 995, 341 U.S. 943, 96 L.Ed. 
1369. 

36.5 U.S.—Gallegos v. State of Ne¬ 
braska, 72 S.Ct 141, 342 U.S. 55. 
96 L.Ed. 86. 

36.6 Ind.—Krauss v. State, 100 N. 

E. 2d 824, 229 Ind. 625. 

Iowa.—State v. Williams, 62 N.W.2d 

742, 245 Iowa 494. 

36.7 Md.—Driver v. State, 92 A.2d 
570, 201 Md. 25. 

36.8 Md.—^Driver v. State, supra. 

36.9 Md.—^Driver v. State, supra. 

36.10 U.S.—Gallegos v. State of Ne¬ 
braska, Neb., 72 S.Ct 141, 342 U. 
S. 66, 96 L.Ed. 86. 

36.11 Md.—Driver v. State, 92 A.2d 
670, 201 Md. 26. 

36.12 U.S.—Gallegos v. State of 
Nebraska, Neb., 72 S.Ct 141, 342 
U.S. 55, 96 L.Ed. 86. 

36.13 Md.—Driver v. State, 92 A. 
2d 670, 201 Md. 26. 

36.14 U.S.—Stein v. People of State 
of New York, 73 S.Ct 1077, 346 
U.S. 166, 97 L.Ed. 1622, rehearing 
denied 74 S.Ct 13, 346 U.S. 842, 98 
L.Ed. 362, Cooper v. People of 
State of N. Y., 74 S.Ct 13, 346 U.S. 
842, 98 L.Ed. 362, and Wissner v. 
People of State of N. Y., 74 S.Ct 
13, 346 U.S. 842, 98 L.Ed. 362. 

State protective procedure held not 
to violate due process 
Procedure adopted by state courts 
to protect third defendant against 
any disadvantage from state's use 
of confessions of other defendants 
did not violate Fourteenth Amend¬ 
ment even if procedure was not the 
most effective conceivable. 
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not require that admissions be treated as confessions 
in determining their admissibility,36.15 and does not 
provide review of error in jury verdicts concerning 
the voluntary character of a confession.36.i6 

The Fourteenth Amendment does not protect one 
who has admitted his guilt because of forbidden in¬ 
ducements against the use at trial of his subsequent 
confessions under all possible circumstances;36.17 
the admissibility of the later confession depends on 
whether it is voluntary.36.18 Admission of a later 
confession made while under the same constraint as 
the prior unlawfully obtained confession constitutes 
a denial of due process,36.19 btit if the relation be¬ 
tween the earlier and later confession is not so close 
that one must say the facts of one control the 


character of the other, the conclusion that the later 
confession should be admitted as voluntary cannot 
be a denial of due process.36.20 

Purchased evidence or evidence taken in police 
investigation, A conviction is not based on due 
process of law where it is based on deliberately pur¬ 
chased evidence, 36-21 or solely on written testimony 
taken in a police investigation,37 

Exclusion or reception of evidence generally. Due 
process of law is not denied by the exclusion of 
irrelevant, immaterial, or incompetent evidence, 37.5 
or testimony of an incompetent witness,38 or by the 
reception of, or refusal to strike, evidence which 
is not privileged or otherwise incompetent,33 evi- 


U.S.—stein v. People of State of 
New York, 73 S.Ct. 1077, 346 U.S. 
1S6, 97 I,.Ed. 1622, rehearing de¬ 
nied 74 S.Ct J3, 346 U.S. 842, 98 L. 
Ed. 362, Cooper v. People of State 
of N. Y., 74 S.Ct 13, 346 U.S. 842, 
98 L.Ed. 362, and Wissner v. Peo¬ 
ple of State of N. T., 74 S.Ct 13. 
346 U.S. 842, 98 L.Ed. 362. 
Xnahility to cross-examine confes- 
sors 

The privilege of confrontation of 
witnesses is not secured by Four¬ 
teenth Amendment, and, therefore, 
fact that defendants, whose confes¬ 
sions, which implicated third de¬ 
fendant, were admitted, did not take 
witness stand in state prosecution 
did not deprive third defendant of 
any federal right, though he was 
unable to cross-examine the confes¬ 
sors. 

U.S.—Stein v. People of State of 
New York, 73 S.Ct. 1077, 346 U.S. 
156, 97 L.Ed. 1622, rehearing de¬ 
nied 74 S.Ct. 13, 346 U.S. 842, 98 
L.Ed. 862, Cooper v. People of 
State of N. Y., 74 S.Ct 13, 346 

U. S. 842, 98 L.Ed. 362. and Wiss¬ 
ner V. People of State of N. Y., 74 
S.Ct 13, 346 U.S. 842, 98 L.Ed. 
362. 

56.15 U.S.—Stein v. People of State 
of New York, 73 S.Ct 1077, 346 U. 
S. 166, 97 L.Bd. 1522, rehearing 
denied 74 S.Ct 13, 346 U.S. 842, 
98 L.Ed. 362, Cooper v. People of 
State of N. Y., 74 S.Ct 13, 346 U. 
S. 842, 98 L.Ed. 362, and Wissner 

V. People of State of N. Y., 74 S. 
Ct 13, 346 U.S. 842, 98 L.Ed. 362. 

36.16 U.S.—Lyons v. State of Okla¬ 
homa, 64 S.Ct 1208, 322 U.S. 596, 
88 L.Ed. 1481, rehearing denied 65 
S.Ct 26, 323 U.S. 809, 89 L.Ed. 645. 

U. S. ex rel. Master v. Baldi, C. 
A.Pa., 198 F.2d 113. 

36.17 U.S.—Lyons v. State of Ok¬ 
lahoma, 64 S.Ct 1208, 322 U.S. 
596, 88 L.Ed. 1481, rehearing de¬ 
nied 65 S.Ct 26. 323 U.S. 809, 89 
L.Ed. 645, 

U. S. ex rel. Weber v. Hagen, C. 


A.I11., 176 F.2d 579, certiorari dis¬ 
missed 70 S.Ct 49, 338 U.S. 809, 94 
L.Ed. 489. 

36.18 U.S.—Lyons v. State, Okl., 64 
S.Ct 1208, 322 U.S. 596, 88 L.Ed. 
1481, rehearing denied 65 S.Ct 26, 
323 U.S. 809. 89 L.Ed. 645. 

U. S. ex rel. Weber v. Ragen, C. 
A.I11., 176 F.2d 579, certiorari dis¬ 
missed 70 S.Ct 49, 338 U.S. 809, 
94 L.Ed. 489. 

36.19 U.S.—^Leyra v. Denno, N.Y., 74 

S.Ct 716, 347 U.S. 556, 98 L.Ed. 
948, rehearing denied 75 S.Ct. 18, 
348 U.S. 851, 99 L.Ed. - 

Ill.—^People V. Thomlison, 81 N.B. 
2d 434, 400 Ill. 555. 

36.20 U.S.—U. S. ex rel. Weber v. 
Ragen, C.A.I11., 176 F.2d 579, cer¬ 
tiorari dismissed 70 S.Ct 49, 838 
U.S. 809, 94 L,Ed. 489. 

Admission of second confession held 
not a denial of due process 

Okl.—Lyons v. State, 138 P,2d 142, 
140 P,2d 248, 77 Okl.Cr. 197, af¬ 
firmed 64 S.Ct 1208, 322 U.S. 596, 
88 L.Ed. 1481, rehearing denied 65 
S.Ct 26, 323 U.S, 809, 89 L.Ed. 
645. 

36.21 Fla.—^Peters v. Brown, 55 So. 
2d 334. 

37. U.S.—Soto V. U. S., C.C.A.Virgin 
Islands, 273 F. 628. 

37.5 U.S.—Chaplinsky v. State of 
New Hampshire, 62 S.Ct 766, 315 
U.S. 568, 86 L.Ed. 1031. 

U. S. V, Butler, C.C.A.Okl., 156 
F,2d 897. 

Cal,—Ex parte Marley, 175 P.2d 832, 
29 Cal.2d 525, 

Md.—Bright v. State, 38 A,2d 96, 183 
Md. 308. 

Mich.—People v. McCrea, 6 N.W.2d 
489, 303 Mich. 213, certiorari de¬ 
nied McCrea v. People of State of 
Michigan, 63 S.Ct 851, 318 U.S. 
783, 87 L.Ed. 1150. 

38. La.—State v. La Rocca, 121 So. 
744, 168 La. 204. 

39. U.S.—^Adamson v. People of 
State of California, 67 S.Ct 1672, 
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332 U.S. 46, 91 L.Ea. 1903, 171 
A.L.R. 1223, rehearing denied 68 
S.Ct 27, 332 U.S. 784, 92 L.Ed. 
367. 

Estep V. U. S., C.A.Tex., 223 F. 
2d 19—Ballard v. U. S., C.C.A.Cal., 
138 F.2d 540, reversed on other 
grounds 64 S.Ct 882, 322 U.S. 78, 
88 L.Ed. 1148. 

Ex parte Graham, U.C.Cal., 132 
P.Supp. 69. 

Cal.—^People v. O’Brand, 207 P,2d 
1083, 92 Cal.App.2a 752. 

D.C.—Smith v. U. S., 187 F.2d 192, 
88 U.S.App.D.C. 80, certiorari de¬ 
nied 71 S.Ct 792, 341 U.S. 927, 95 
L.Ed. 1358. 

Mass.—Commonwealth v. Congdon, 
165 N.E. 467, 265 Mass. 166. 

Okl.—Cawley v. State, 248 P.2d 273, 
96 OkLCr. 53. 


Sound moving picture of defendant 
making voluntary confession 

Cal.—People v. Hayes, 71 P.2d 321, 
21 Cal.App.2d 733. 

Entire story of two connected hom¬ 
icides 

U.S.—Lisenba v. People of State of 
California, 62 S.Ct 280, 314 U.S, 
219, 86 L.Ed. 166, rehearing de¬ 
nied 62 S.Ct 620, 315 U.S. 826, 
86 L.Ed. 1222—^Ashe v. U. S. ex 
rel, Valotta. Pa., 46 S.Ct 333, 270 
U.S. 424, 70 L.Ed. 662. 


Pa.—Commonwealth v. Turner, 88 
A.2d 915, 371 Pa. 417, 32 A,LR.2d 
346. 

Commonwealth v. Weiner, 25 A. 
2d 844, 148 Pa.Super. 677, certio¬ 
rari denied 63 S.Ct 66, 317 U.S. 
631, 87 L.Ed. 509. 

Commonwealth v. Rudolph, 79 
Pa.Dist & Co. 186. 

Commonwealth v. Maloney, O. 
&T., 37 DelCo. 239, affirmed 73 A. 
2d 707, 365 Pa. 1—Commonwealth 
V. Niemi, O. & T., 37 Del.Co. 226, 
affirmed 73 A.2d 713, 365 Pa. 106. 
Tex.—Hicks v. State, 251 S.W.Sd 
409, 158 Tex,Cr. 45. 

Wis.—State v. Harrison, 50 N.W.2d 
38. 260 Wis. 89. 
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dence to which timely objection is not made,^^ or 
evidence which is relevant and incriminatory, even 
though it was obtained by an unreasonable or unlaw¬ 
ful search and seizure,the tapping of telephone 
wires,or by officers entering premises only after 
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their sense of hearing convinced them that a crime 
was being committed.43 Errors with respect to the 
admission of evidence do not measure up to the 
dignity of lack of due process, 43.5 but admission of 
a tape recording of an interrogation of accused by 


Testimony of accomplice 
Ind.—Ingram v. State, 99 N.E.2d 
410, 230 Ind. 25. 

Svldeuce shocking* to sensilbilities 

(1) Fact that evidence admitted 
as relevant by a court is shocking 
to sensibilities of those in the court¬ 
room cannot, for that reason alone, 
render its reception a violation of 
due process of law. 

U.S.—Lisenba v. People of State 
of California, 62 S.Ct. 280, 314 

U.S. 219, 86 li.Ed. 166, rehearing* 
denied 62 S.Ct. 620, 315 U.S. 826, 
86 L.Ed. 1223. 

(2) In prosecution for murder 
where state introduced evidence 
that witness, at accused’s instiga¬ 
tion, procured rattlesnakes which 
were to bite and kill the wife of 
accused and that when the bite did 
not have the desired effect, accused 
drowned his wife, the introduction 
in evidence and identification of the 
snakes did not deny due process of 
law. 

U.S.—Lisenba v. People of State of 
California, supra. 

Beading of testimony, g'iven. at 
preliminary hearing. 

Cal.—People v. Ashley, 267 P.2d 
271, 42 Cal.2d 246, certiorari de¬ 
nied Ashley v. People of State of 
California, 75 S.Ct. 222, 348 U.S. 

900, 99 L.Ed. -. 

People V. Raflington, 220 P.2d 
967, 98 Cal.App.2d 466, certiorari 
denied 71 S.Ct. 292, 340 U.S. 912, 
95 L.Ed. 669—People v. Stinch- 
comb, 208 P.2d 396, 92 Cal.App.2d 
741, certiorari denied 71 S.Ct. 25, 
340 U.S. 838, 95 L.Ed. 615, and 
rehearing denied 228 P.2d 69, 102 
Cal.App.2d 626—People v. Hermes, 
168 P.2d 44, 73 Cal.App.2d 947. 
Testimony that accused declined to 
submit to blood test 
Iowa.—State v. Benson, 300 N.W. 
276, 230 Iowa 1168. 

Issuance of a subpoena duces tec¬ 
um requiring production or disclo¬ 
sure of records in possession of a 
trustee did not violate Fourth and 
Fifth Amendments to the Constitu¬ 
tion of the United States. 

U.S.—U. S. V. Chin Lim Mow, D.C. 
Cal., 12 P.R.D. 433. 

40. U.S—Draper v Denno, D.C.NT., 
113 F.Supp. 290, affirmed, C.A., 
206 F.2d 570. 

Ga.—Smith v. Henderson, 10 S.E.2d 
921, 190 Ga. 886, certiorari de¬ 

nied 61 S.Ct. 737, 312 U.S. 698, 85 
L.Ed. 1132. 

Miss.—Simmons v. State, 20 So.2d 
64, 197 Miss. 326, certiorari de¬ 


nied 65 S.Ct. 690, 324 U.S. 821, 89 
L.Ed. 1391. 

Even though accused is not repre¬ 
sented by counsel 

S.C.—State v. Owens, 117 S.E. 636, 

124 S.C. 220. 

ErMIeged communication bet’ween 
husband and wife 

La.—State v, Foster, 114 So. 696, 
164 La. 813. 

41. U.S.—-Stefanelli v. Minard, N.J., 
72 S.Ct. 118, 342 U.S. 117, 96 L. 
Ed. 138—^Wolf v. People of the 
State of Colorado, 69 S.Ct. 1359, 
338 U.S. 25, 93 L.Ed. 1782. 

Sisk V. Overlade, C.A.Ind., 220 
P.2d 68—Jennings v. Nester, C.A. 
Ill., 217 P.2d 153, certiorari de¬ 
nied 76 S.Ct. 888, 349 U.S. 968, 99 
L.Ed. 1281—U. S. ex rel. Rooney 
V. Ragen, C.A.I11., 173 P.2d 668, 
certiorari denied 69 S.Ct. 1524, 337 
U.S. 961, 93 L.Ed. 1759. 

Erickson v. Hogan, D.C.N.T., 94 
F.Supp. 459—^U. S. ex rel. Holly v. 
Commonwealth of Pa., D.C.Pa., 81 
F.Supp. 861, affirmed, C.A., 174 

F.2d 480. 

Ala,—Ex parte City of Mobile, 38 
So.2d 330, 251 Ala. 539—Banks v. 
State, 93 So. 293, 207 Ala. 179, 18 
Ala.App. 376, 24 A.L.R. 1359, cer¬ 
tiorari denied Ex parte Banks, 93 
So. 472, 207 Ala, 503, 

Cal.—People v. Cahan, 282 P.2d 906, 
44 Cal.2d 434—People v. Kelley, 
137 P.2d 1, 22 Cal.2d 169, appeal 
dismissed Kelley v. State of Cali¬ 
fornia, 64 S.Ct. 264, 320 U.S. 716, 
88 L.Ed. 420, rehearing denied 64 
S.Ct. 627, 321 U.S. 802, 88 L.Ed. 
1089—People v. Gonzales, 124 P. 
2d 44, 20 Cal.2d 165, certiorari de¬ 
nied Gonzales v. People of State 
of California, 63 S.Ct. 66, 317 U.S. 
657, 87 L.Ed. 528, rehearing de¬ 
nied 63 S.Ct. 166, 317 U.S. 708, 87 
L.Ed. 664. 

People V. Kiss, 269 P.2d 924, 

125 Cal.App.2d 138—People v. Eb- 
erhard, 249 P.2d 590, 114 Cal.App. 
2d 133. 

Ga.—McIntyre v. State, 11 S.E.2d 5, 
190 Ga. 872, 134 A,L.R. 813, cer¬ 
tiorari denied McIntyre v. State 
of Ga., 61 S.Ct. 732, 312 U.S. 695, 
85 L.Ed. 1130—Groce v. State, 97 
S.E. 625, 148 Ga. 520—Hysler v. 
State, 96 S.E. 884, 148 Ga. 409— 
Martin v. State, 96 S.E. 882, 148 
Ga. 406. 

Ga.—^Huff V. State, 61 S.E.2d 787, 
82 Ga.App. 545—Croft v. State, 
36 S.E.2d 200, 73 Ga.App. 318— 
Griggs V. State, 114 S.E. 682, 29 
Ga.App. 212. 


Md.—Salsburg v. State, 94 A.2d 280, 
201 Md. 212, affirmed Salsburg 
V. State of Md., 74 S.Ct. 280, 346 
U.S. 545, 98 L.Ed. 281—Lambert v. 
State, 75 A.2d 327, 196 Md. 67. 
Mass.—Commonwealth v. Donnelly 
141 N.E. 500, 246 Mass. 607, cer^ 
tiorari dismissed Donnelly v. Com¬ 
monwealth of Massachusetts, 45 
S.Ct. 463, 267 U.S. 603, 69 L.Ed 
809. 

N.H.—State v. Mara, 78 A.2d 922, 
96 N.H. 463. 

3Sr.Y. —People v. Defore, 150 N.E. 585, 
242 N.T. 13, certiorari denied Be¬ 
fore V. People, 46 S.Ct. 353, 270 
U.S. 657, 70 L.Ed. .784. 

Ohio.—City of Columbus v. Mead- 
ley, 65 N.E.2d 719, 78 OhioApp. 
490—City of Columbus v. Smith 
66 N.E.2d 716, 78 OhioApp. 66. 
Tex.—Jarquin v. State, 232 S.W.2d 
736, 165 Tex.Cr. 140. 

Wash.—State v. Cyr, 246 P.2d 480 
40 Wash.2d 840. 

42. U.S.—Valli V. U. S., C.C.A.Mass., 
94 P.2d 687, dismissed 68 S.Ct. 
1053, 304 U.S. 686, 82 L.Ed. 1547. 

Pa.—Commonwealth v. Chaitt, 107 
A.2d 214, 176 Pa.Super. 318. 

Commonwealth v. Charpentier, 
78 Pa.Dist. & Co. 389, 99 Pittsb.Leg. 
J. 219. 

43. U.S.—Benton v. U. S., C.C.A.N. 
C., 28 F.2d 695. 

43.5 U.S.—Soulia v. O'Brien, D.C. 
Mass., 94 F.Supp. 764, affirmed, 
C.A., 188 P.2d 233, certiorari de¬ 
nied 71 S.Ct. 794, 341 U.S. 928, 95 
L.Ed. 1369, rehearing denied 71 S. 
Ct. 1006, 341 U.S. 957, 96 L.Ed. 
1378. 

Md.—Rountree v. Wright, 65 A.2d 
847, 189 Md. 292. 

Question of competency of tes¬ 
timony of a witness at a trial re¬ 
sulting in defendant’s conviction 
did not involve deprivation of a 
constitutional right affecting due 
process of law. 

U.S.—Wilhoit v. Hiatt, D.C.Pa., 60 
F.Supp. 664. 

Held not denial of due process 

(1) Erroneous admission of evi¬ 
dence. 

Ill.—People v. Kelly, 89 N.E.2d 27, 
404 Ill. 281. 

N.T.—People ex rel. Fisher v. Mor- 
hous, 49 N.T.S.2d 110, 183 Misc. 
51. 

(2) Erroneous exclusion of evi¬ 
dence. 

Cal.—Ex parte iTells, 221 P.2d 947, 
35 Cal. 2d 889, certiorari denied 
Wells V. State of Cal.,‘ 71 S.Ct 
483, 340 U.S. 937, 95 L.Ed. 676. 
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the district attorney who in his overzeal went too 
far with his statements and accusations has been 
held to amount to a denial of due process,*^^-^® 

Evidence obtained on physical examination, or 
from zvithin body, of accused. Admission of evi¬ 
dence obtained by the compulsory physical examina¬ 
tion of the accused while in police custody does not 
deprive him of due process of law.^^-'^S Jt is a 
denial of due process, however, to use evidence 
brutally and forcibly extracted from within the body 
of accused but the rule is otherwise where 

such evidence was given up by accused voluntarily 
or taken without the use of brutal or shocking force 
against his person.43.25 

S elf-incrimination. In the absence from a state 
constitution of a provision expressly guaranteeing 
the privilege against self-incrimination, it has been 
held that such privilege is secured by the provi¬ 
sion of such a constitution against deprivation of 
life, liberty, or property without due process of 
law.44 On the other hand, it has been held that 
the exemption from self-incrimination is not of 
such nature that it must be included in the concep¬ 
tion of due process, 45 and that the due process 
clause of the Fourteenth Amendment does not pro¬ 
tect, by virtue of its mere existence, the freedom 
of the accused from giving testimony by compulsion 


in state trials that is secured to him against federal 
interference by the Fifth Amendment,45.5 although 
it does forbid compulsion to testify by fear of hurt, 
torture, or exhaustion.45.io At any rate, the con¬ 
stitutional guaranties are not violated by inquiries 
not calling for incriminating answers45 or by hold¬ 
ing that the privilege against self-incrimination does 
not extend to crimes which are not subject to prose¬ 
cution in the jurisdiction wherein the privilege is 
asked,47 but the constitutional requirement of due 
process makes it necessary for a judge to give one 
invoking the privilege against self-incrimination an 
adequate opportunity to be heard and to introduce 
evidence, if he so desires, bearing on the issue of 
availability of the privilege.47.5 a pre-trial exam¬ 
ination of accused by state psychiatrists violative 
of his privilege against self-incrimination constitutes 
no denial of due process where accused had already 
confessed to his actions at the time of the crime 
and the results of the examination were not used in 
evidence.47.10 Testimony of police that accused 
failed to make an explanation when given an op¬ 
portunity to do so constitutes an attempt by the 
government to convict him by his silence in viola¬ 
tion of the spirit, if not the letter, of due proc- 

ess.47.i5 

Statutory rules. The due process provision of a 
constitution, whenever applicable, is a limitation 


43.10 Pa.—Commonwealth v. Pol¬ 
ish, 113 A-2d 464, 381 Pa. 500. 

43.15 S.C.—State V. Green, 86 S.E.2d 
598. 

Examination nnalded hj enforced 
positive action 

Protection of constitutional provi¬ 
sions pertaining: to due process does 
not extend to exclusion of evidence 
obtained through search of accused 
or examination of his person unaided 
by his enforced testimony or posi¬ 
tive action. 

S.C.—State r. Green, supra. 

Evidence of ptmcture wounds indicat- 
iiLg addiction to drugs 
Cal.—People V. Eberhard, 249 P.2d 
590, 114 Cal.App.2d 133. 

43.20 U.S.—^Rochin v. People of Cal¬ 
ifornia, Cal.. 72 S.Ct. 205, 342 U. 
S. 165, 96 L.Ed. 183, 25 A.L..R.2d 
1396. 

Evidence forced from mouth of ac¬ 
cused 

Cal.—^People v. Martinez, 278 P.2d 
26, 130 Cal.App.2d 54. 

Contents of stoi^ch 
U.S.—^Rochin v. People of Califor¬ 
nia, 72 S.Ct 205, 342 U.S. 165, 96 
Li.Ed. 183, 25 A.L.R.2d 1396. 

43.25 Cal.—People of Dawson, 273 
P.2d 938, 127 Cal.App.2d 375. 


Blood removed 

(1) While accused was uncon¬ 
scious. 

Cal.—People v. Haeussler, 260 P.2d 
8, 41 Cal. 2d 252, certiorari denied 
Haeussler v. People of the State of 
Cal., 74 S.Ct, 633, 347 U.S. 931, 98 
L.Ed. 1082, 

H.M.—Breithaupt v. Abram, 271 P.2d 
827, 58 N.M. 385. 

(2) While accused was in jail, 

NT.J.—State v. Alexander, 83 A. 2d 

441, 7 N.J. 585. Certiorari denied 
72 S.Ct 638, 343 U.S. 908, 96 L. 
Ed. 1326. 

Evidence voluntarily removed from 
mouth of accused 

Cal.—People v. Dawson, 273 P.2d 938, 
127 Cal.App.2d 375. 

Ga.—Jones v. State, 84 S.E.2d 124, 
90 Ga.App. 761. 

44, Iowa,—Koonck v. Cooney, 55 N. 
W.2d 269, 244 Iowa 153. 

Iowa.—State v. Height, 91 N.W. 935, 
117 Iowa 650, 59 L.R.A. 437, 94 Am. 
S.R. 323. 

45. U.S.—^Adamson v. People of 
State of California, 67 S.Ct 1672, 
332 U.S. 46, 91 L.Ed. 1903, 171 A.L. 
R. 1223, rehearing denied 68 S.Ct 
27, 332 U.S. 784, ’92 L.Ed. 367— 
Twining v. New Jersey, 20 S.Ct. 
14, 211 U.S. 78, 53 L.Ed. 97. 

Ala.—Corpus Juris Secundum cited 
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in Hunt v. State, 27 So.2d 186, 191, 
248 Ala. 217. 

Del.—State v. Smith, 91 A.2d 188, 8 
Terry 334. 

Pla.—^Williams v. State, 22 So.2d 821, 
156, Pla. 300. 

La.—State v. Rodrigues, 62 So. 2d 
756, 219 La. 217. 

N.J.—In re Vince, 67 A,2d 141, 2 N.J. 
443. 

Pa.—Commonwealth v. Haines, 90 A- 
2d 842, 171 Pa.Super. 362. 

45.5 U.S.—^Adamson v. People of 
State of California, 67 S.Ct. 1672, 
332 U.S. 46, 91 L.Ed, 1903, 171 A.L. 
R. 1223, rehearing denied 68 S.Ct. 
27, 332 U.S. 784, 92 L.Ed. 367. 

45.10 U.S.—^Adamson v. People of 
State of California, supra. 

46. Mass.—^Attorney General v. 
Brissenden, 171 N.B. 82, 271 Mass. 
172. 

47. Mass.—Republic of Greece v. 
Koukouras, 162 N.E. 345, 264 Mass. 
318, 59 A.L.R. 891. 

47.5 U.S.—Hooley v. U. S., C.A. 
Mass., 209 P.2d 234—Carlson v. 
U. S., C.A.Mass., 209 F.2d 209. 

47.10 U.S.—^U. S. ex rel. Daverse v. 
Hohn, C.A.Pa., 198 F.2d 934, certio¬ 
rari denied 73 S.Ct 336, 344 U.S. 
913, 97 L.Ed. 704. 

47.15 U.S.—Helton v. U. S.. C.A. 

Tex., 221 F.2d 338. 
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on the power of a legislature in the enactment of 
statutory rules of evidence in criminal cases.^^ 
Within proper limits, however, the legislature may, 
without denial of due process of law, establish and 
alter the rules relating to the admission and effect 
of evidence in criminal cases and the same is 
true as to the powers of congress in prescribing 
rules of evidence for trials in the federal courts.^O 
State courts may construe and apply state laws 
with respect to evidence and failure of states 
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to conform to the common-law rules of evidence 
used in federal jurisdictions does not violate due 
process.Where the rule of evidence prescribed 
by statute is reasonable in itself, and does not de¬ 
prive the accused person of reasonable opportunity 
to make his defense or to give in evidence all the 
facts relating to the issue, it is due process of law 
within the constitutional guaranties.®! Conversely, 
a rule of evidence prescribed by statute is void for 
want of due process of law where it is arbitrary or 


48. U.S.—Tot V. U. S., N.J., 63 S. 
Ct. 1241, 319 U.S. 463, 87 L.Ed. 
1519 — U. S. V. Delia, Mich., 63 S. 
Ct. 1241, 319 U.S. 463, 87 L.Ed. 
1519. 

Idaho.—State v. Orimmett, 193 P. 
380, 33 Idaho 203. 

49, U.S.—Salshurg v. State of Mary¬ 
land, 74 S.Ct. 280, 346 U.S. 645, 98 
L.Ed. 281—Lisenba v. People of 
State of California, 62 S.Ct. 280, 
314 U.S. 219, 86 L.Ed. 166, rehear¬ 
ing denied 62 S.Ct. 620, 316 U.S. 
826, 86 L.Ed. 1222. 

Ala.—Griggs v. State, App., 73 So.2d 
382. 

Ark.—Richardson v. State, 204 S.W. 

2d 477, 211 Ark. 1019. 

Cal,—People v. Bullock, 11 P.2d 441, 
123 Cal.App. 441, followed in Peo¬ 
ple v. Lenore, 33 P.2d 892, 139 Cal. 
App. 40. 

Ill.—^People V. Lawrence, 61 N,E.2d 
361, 390 Ill. 499, certiorari denied 
66 S.Ct. 38, 326 U.S. 731, 90 L.Ed. 
435, rehearing denied 66 S.Ct. 136, 
326 U.S. 808, 90 L.Ed. 492, 66 S. 
Ct. 228, 326 U.S. 810, 90 L.Ed. 495, 
and 66 S.Ct. 469, 326 U.S. 811, 90 
L.Ed. 496, motion denied 66 S.Ct. 
482, 326 U.S. 812, 90 L.Ed.' 1039 
and 66 S.Ct. 676, 327 U.S. 816, 90 
L.Ed. 1041, and rehearing denied 66 
S.Ct. 814, 327 U.S. 818, 90 L.Ed. 
1041. 

Mich.—People v. Kayne, 282 N.W. 
248, 286 Mich. 571—People v. Im- 
monen, 261 N.W. 59, 271 Mich. 384. 
Mont.—Associated Merchants of 
Mont. V. Ormesher, 86 P.2d 1031, 
107 Mont. 530. 

Neb.—Mantell v. Jones, 36 N.W.2d 
115, 150 Neb. 785. 

N.H.—In re Mundy, 85 A.2d 371, 97 
N.H. 239. 

S.C.—Corpus Juris quoted In State v. 
Brown, 182 S.E. 838, 842, 178 S.C. 
294, appeal dismissed Brown v. 
State of South Carolina, 56 S.Ct. 
750, 298 U.S. 639, 80 L.Ed. 1372. 
Tex.—Stoneham v. State, 268 S.W. 
156, 99 TexjCr. 54. 

Va.—Surratt v. Commonwealth, 48 
S.E.2d 362. 187 Va. 940—Corpus Ju¬ 
ris quoted in Anthony v. Common¬ 
wealth, 128 S.E. 633, 635, 142 Va. 
577, followed in Barrack v. Com¬ 
monwealth, 128 S.E. 638, 142 Va. 
596. 

12 C.J. p 1205 note 8. 


Corpus Juris was cited to the point 
that the full benefit of the organic 
command, that in all criminal pros¬ 
ecutions accused shall be heard by 
himself, or by counsel, or both, 
should not be denied by too strict 
an application of judicial or statu¬ 
tory rules of evidence or of proce¬ 
dure. 

Fla.—Deeb v. State, 179 So. 894, 902, 
131 Fla. 362. 

Statute declaring husband and wife 
incompetent to testify for or against 
each other in criminal proceeding 5s 
not invalid as violating due process 
of law clauses of state and federal 
constitution. 

Ga.—Cady v. State, 31 S.E.2d 38, 198 
Ga. 99, certiorari denied 65 S.Ct. 
190, 323 U.S. 676, 89 L.Ed. 549. 
Presumption of sanity 

(1) Where in homicide prosecu¬ 
tion, no offered evidence which might 
properly have been received on issue 
of insanity was withheld from jury, 
defendant was not deprived of due 
process of law by statute creating 
conclusive presumption, for purpose 
of trial on offense charged, of san¬ 
ity. 

Colo.—Leick v. People, 281 P.2d 806. 

(2) Where defendant's plea of not 
guilty by reason of insanity invokes 
statute providing that, in such case, 
defendant should first be tried on of¬ 
fense charged and conclusively pre¬ 
sumed sane and subsequently tried 
on insanity plea, refusal on trial on 
offense to admit evidence bearing on 
mental condition of accused, as re¬ 
lating to ability to deliberate and 
form necessary intent, is denial of 
due process. 

Colo.—Leick v. People, supra. 

50. U.S.—In re Sing Lee, D.C.Mich., 
54 F. 334. 

50.5 U.S.—Lisenba v. People of State 
of California, 62 S.Ct. 280, 314 U. 
S. 219, 86 L.Ed. 166, rehearing de¬ 
nied 62 S.Ct. 620, 315 U.S. 826, 86 
L.Ed. 1222. 

50.10 U.S.—^Leland v. State of Ore¬ 
gon, Or., 72 S.Ct 1002, 343 U.S. 
790, 96 L.Ed. 1302, rehearing denied 
73 S.Ct 4, 344 U.S. 848, 97 L.Ed. 
659. 

U. S. ex rel. Weber v. Ragen, C. 
A.I11., 176 P.2d 579, certiorari dis¬ 


missed 70 S.Ct 49, 338 U.S. 809 
94 L.Ed, 489. 

51. Ga.—Johnson v. State, 45 SE 
2d 616, 203 Ga. 147. 

S.C.—Corpus Juris quoted iu State 
V. Brown, 182 S.E. 838, 842, 178 
S.C. 294, appeal dismissed Brown 
V. State of South Carolina, 56 
S.Ct 750, 298 U.S. 639, 80 L.Ed 
1372. 

Va.—Corpus Juris quoted la Anthony 
V. Commonwealth, 128 S.E. 633, 635, 
142 Va. 577, followed in Barrack 
V. Commonwealth, 128 S.E. 638, 142 
Va. 596. 

12 C.J. p 1206 note 10. 

Statute authorizing introduction of 
prison records to prove prior con¬ 
viction 

Cal.—People v. Beatty, 22 P.2d 757, 
132 Cal.App. 376—People v. Rus¬ 
sell, 21 P.2d 959, 131 CaLApp. 646. 

Statute authorizing admission of evi¬ 
dence, not under oath, of child un¬ 
der twelve years of age 
N.T.—People v. Sexton, 80 N.E. 396, 
187 N.T. 495, 116 Am.S.R. 621— 
People V. Johnson, 77 N.E. 1164, 
185 N.Y. 219. 

Statute making person in prescribed 
relation to accused incompetent 
witness 

Ga.—Melton v. State, 178 S.E. 447, 
180 Ga. 104. 

La.—State v. La Rocca, 121 So. 744, 
168 La. 204. 

Depositions 

(1) A statute authorizing the 
court to permit the state, in a crim¬ 
inal proceeding, to take depositions 
of nonresident witnesses, and pro¬ 
viding for notice of hearing on appli¬ 
cation for depositions and for notice 
of taking thereof and accused’s at¬ 
tendance and opportunity to confront 
and cross-examine witnesses, does 
not deprive accused of due process. 
Wis.—State ex rel. Drew v. Shaugh- 

nessy, 249 N.W. 622, 212 Wis. 322, 
90 A.L.R. 36’8. 

(2) Introduction of depositions 
taken on a preliminary examination 
may be authorized on trial of the 
accused in certain cases. 

U.S.—^West V. Louisiana, La., 24 S. 
Ct. 650, 194 U.S. 268, 48 L.Ed. 965. 
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unreasonable, 52 or where it affixes a conclusive ef¬ 
fect to certain matters as evidence of a fact vital 
to the guilt of accused.52 a. statute placing on one 
accused of a crime the burden of establishing his 
insanity beyond a reasonable doubt does not consti¬ 
tute a denial of due process ;53.5 and the fact that 
such statute is not in accord with the practice 
prevailing in other states is not conclusive, although 
it may be considered in determining whether the 
practice offends some principle of justice so rooted 
in traditions and the conscience of the people as to 

be ranked as fundamental.SS.'iO 
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A statute providing that proof of one fact shall 
constitute prima facie evidence of the existence of 
another fact essential to the guilt of accused is not 
void for want of due process of law, where there is 
some natural and rational relation or connection be¬ 
tween the fact proved and the ultimate fact pre¬ 
sumed and accused is afforded a fair and reasonable 
opportunity to repel the presumption and submit 
all the facts bearing on the issue to the jury.^^ It is 
otherwise, however, as to a statute creating a pre¬ 
sumption where such presumption is purely arbi- 
trarySS or the statute operates to deny a fair op- 


52 . Mass.—In re Opinion of the 
Justices, 94 N.E. 1044, 208 Mass. 
619, 34 L.R.A.,N.S., 771. 

Ohio.—^Hammond v. State, 84 N.E. 
416, 78 Ohio St. 15, 125 Am.S.R 
684, 15 L.R.A.,N.S., 906, 14 Ann. 
Gas. 732. 

12 C.J. p 1206 note 11. 

Courts are uot ohlig'ed to enforce 
statute which prescribes an arbitrary- 
rule of evidence. 

Cal.—People v. Murguia, 57 P.2d 116, 

6 Cal.2d 190. 

53. Ind.—Darby shire v. State, 149 
N.E. 166, 196 Ind. 608. 

Mich.—People v. Kayne, 282 KW. 
248, 286 Mich. 571, 

Mo.—City of St. Louis v. Cook, 221 
S.W.2d 468, 359 Mo. 270. 

12 C.J. p 1206 note 12. 

However, a statutory provision 
that one who fails to make the plea 
of not guilty by reason of insanity 
shall be conclusively presumed to 
have been sane at the time of the 
commission of the offense charged 
has been held constitutional. 

Cal.—People v. La Crosse, 43 P.2d 
596, 6 Cal.App.2d 696. 

Statute held not invalid as establish¬ 
ing conclusive presumption 
Mo.—Poole & Creber Market Co. v. 
Breshears, 125 S.W.2d 23, 343 Mo. 
1133. 

53.5 U.S.—Leland v. State of Ore¬ 
gon, 72 S.Ct. 1002, 343 U.S. 790. 96 
L.Ed. 1302, rehearing denied 73 
S.Ct. 4, 344 U.S. 848, 97 L.Ed. 659. 
Mo.--State v. Barton, 255 S.W.2d 
752, 363 Mo. 991. 

Or.—State v. Grieco, 195 P.2d 183, 
184 Or. 253. 

53.10 U.S.—Leland v. State of Ore¬ 
gon. 72 S.Ct. 1002, 343 U.S. 790, 96 
L.Ed. 1302, rehearing denied 73 S. 
Ct. 4, 344 U.S. 848, 97 L.Ed. 659. 

54. U.S.—Manley v. State of Geor¬ 
gia, 49 S.Ct. 216, 279 U.S. 1, 73 L. 
Ed. 575—Tee Hem v. U. S., Ohio, 
45 S.Ct. 470, 268 U.S. 178, 69 L.Ed. 
904. 

Cases V. U. S., C.C.A.Puerto Rico, 
131 F.2d 916, certiorari denied Cas¬ 
es Velazquez v. U. S., 63 S.Ct. 
1431, 319 U.S. 770, 87 L.Ed. 1718, 
rehearing denied 65 S.Ct. 1010, 324 


U. S. 889, 89 L.Ed. 1437—U. S. v. 
Moe Liss. C.C.A.]Sr.T., 105 F.2d 144. 

U. S. V. Platt, D.C.Tex., 31 F. 
Supp. 788. 

Ng Choy Fong v. U. S., Cal., 245 
F. 305, 157 C.C.A. 497, certiorari 
denied 38 S.Ct 190, 245 U.S. 669, 
62 L.Ed. 639. 

Ariz.—State v. Childress, 274 P.2d 
333, 78 Ariz. 1. 

Cal.—People v. Wells, 202 P.2d 53, 
33 Cal.2d 330, certiorari denied 70 
S.Ct 43. 338 U.S. 836, 94 L.Ed. 510 
—People V. Scott 151 P.2d 517, 
24 Cal.2d 774. 

People V. Fitzgerald, 58 P.2d 
718, 14 Cal.App.2d 180, certiorari 
denied Fitzgerald v. People of 
State of California, 57 S.Ct 115, 
299 U.S. 593, 81 L.Ed. 437. 

Fla.—Black v. State, 81 So. 411, 77 
Fla. 289. 

Ga.—Reid v. Perkerson, 60 S.E.2d 
151, 207 Ga. 27—Johnson v. State, 
46 S.E.2d 616, 203 Ga. 147—Carter 

V. Lowry, 151 S.E. 23, 169 Ga. 515 
—Snead v. State, 139 S,E. 812, 165 
Ga. 44—^Fordham v. State, 98 S.E. 
267, 148 Ga. 758. 

Kan.—Corpus Juris cited in State v. 
Nossaman, 193 P. 347, 350, 107 
Kan. 715. 

La—State v. Nix, 31 So.2d 1, 211 La 
865, certiorari denied 68 S.Ct. 100, 
332 U.S. 791, 92 L.Ed. 373—State 
v. Elkin, 148 So. 668, 177 La. 427. 

Mich.—^People v, Kayne, 282 N.W. 
248, 286 Mich. 671—^People v. Jack- 
son, 273 N.W. 327, 280 Mich. 6— 
People V. Immonen, 261 N.W. 59, 
271 Mich. 384. 

Mo.—City of St Louis v. Cook, 221 
S.W.2d 468, 359 Mo. 270. 

Mont—State v. Pippi, 195 P. 656, 69 
Mont 116. 

Neb.—Mantell v. Jones, 36 N.W. 2d 
115, 160 Neb. 785. 

Nev.—State v. Williams, 210 P. 995, 
46 Nev. 263. 

N.J.—State V. Liseha, 30 A. 2d 693, 
129 N.J.Law 669, affirmed 34 A. 
2d 407, 131 N.J.Law 39—McNeilly 
V. State, 195 A. 725, 119 N.J.Law 
237. 

N.T.—^People V. Russo, 103 N.T.S.2d 
603, 278 App.Div. 98, affirmed 102 
N.E.2d 834, 303 N.T. 673—Thomp¬ 
son V. Wallin, 95 N.Y.S.2d 784, 276 
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App.Div. 463, affirmed 95 N.E.2d 
806, 301 N.T. 476, appeal dis¬ 

missed 72 S.Ct 92, 342 U.S. 80t 96 
L.Ed. 607—^Eff-Ess, Inc., v. New 
York Edison Co., 261 N.Y.S. 126, 
237 App.Div. 315. 

People ex rel. Ackalitis v. Pos¬ 
ter, 83 N.Y.S.2d 898, 193 Misc. 634 
—People v. Burt 11 N.Y.S.2d 465, 
171 Misc. 166, affirmed 16 N.Y.S. 
2d 211, 258 App.Div. 896, affirmed 
28 N.E.2d 968, 283 N.Y. 740. 

Pa.—Commonwealth v. Berryman, 72 
Pa.Super. 479. 

S.C.—Corpus Juris quoted in State 
V. Brown, 182 S.E. 888, 842, 178 S. 
C, 294, appeal dismissed Brown v. 
State of South Carolina, 56 S.Ct. 
750, 298 U.S. 639, 80 L.Ed. 1372. 

Va.—Burnette v. Commonwealth, 73 
S.E.2d 482, 194 Va. 785. 

Wash.—State v. Fitzpatrick, 251 P. 
875, 141 Wash. 638. 

12 C.J. p 1206 note 13—38 C.J. p 304 
note 20. 

Test and corollary 

A rational connection between the 
facts proved and the fact presumed, 
and the comparative convenience of 
producing evidence of the ultimate 
fact, are not independent tests of 
the validity of a presumption created 
by statute, but the first is controlling 
and the second only a corollary. 
US.—Tot V. U S., N.J., 63 S.Ct. 1241, 
319 US. 463, 87 L.Ed. 1519—U S. 
V. Delia, Mich., 63 S.Ct. 1241, 319 
US. 463, 87 L.Ed. 1519. 

Statute indicating manner in which 
presumption might be rebutted 
N.J.—State V. Giordano, 3 A.2d 290, 
121 N.J.Law 469. 

55. US.—Tot V. U S., N.J,, 63 S. 
Ct. 1241, 319 US. 463. 87 L.Ed. 
1519—U. S. V. Delia, Mich., 63 S. 
Ct. 1241, 319 US. 463, 87 L.Ed. 1519 
—Manley v. State of Georgia, 49 
S.Ct. 215, 279 US. 1, 73 L.Ed, 575. 

McMullen v. Squier, C.C.A.Wash., 
144 P.2d 703, certiorari denied 65 
S.Ct. 586, 324 US. 842, 89 L.Ed. 
1404—^Minski v. U S., C.C.A.Mich., 
131 F.2d 614, certiorari denied 63 
S.Ct. 1431, 319 U.S. 775, 87 L.Ed. 
1722. 

U S. ex rel. Murphy v. Warden 
of Clinton Prison, 29 P.Supp, 486, 
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portunity to repel the presumption 6 nor can the 
creation of such a presumption be justified on the 
fact, standing alone, that accused has the better 
means of information.56.5 ^ valid presumption may 
be created, nevertheless, on a view of relation 
broader than that a jury might take in a specific 
case.^^-io ^ statute indirectly reversing the pre¬ 
sumption of innocence by authorizing a presump¬ 
tion of guilt from an omission to testify violates 
the fundamental principles binding alike on the 
legislature and the courts and the legislature can¬ 
not validly command that the finding of an indict¬ 
ment or mere proof of the identity of the accused 
shall create a presumption of the existence of all 
the. facts essential to guilt.57.5 Statutes or ordinanc¬ 
es making possession or certain other facts prima 
facie evidence of knowledge, intent, or other ele¬ 
ments of guilt in prosecutions for violation of laws 
relating to intoxicating liquors have generally been 
sustained as not depriving accused of due process of 
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law,S8 although in a few instances they have been 
held invalid as arbitrary.^^ So, also, rules of evi¬ 
dence made for the enforcement of food regula¬ 
tions have generally been sustained.A statute 
not prescribing any presumption obviously is not 
within the rules governing the constitutionality of 
statutes creating presumptions.^^ 

It has variously been declared that a due process 
of law clause in a state constitution apparently 
does not prohibit the enactment of a statute shifting 
the burden of proof in a criminal action that the 
legislature may not, directly or indirectly, require 
accused to assume the burden of proving his in¬ 
nocence by showing that a crime has not been com¬ 
mitted or that he was not connected therewith 
and that, to be sustainable as not denying due proc¬ 
ess of law, a statute lifting the burden of proof 
from the state in a criminal prosecution and cast¬ 
ing it on accused must be kept within the limits of 


affirmed U. S. ex rel. Murphy v. 
Murphy, 108 F.2d 861, certiorari 
denied Murphy v. Warden of Clin¬ 
ton State Prison at Dannemora, N. 
Y., 60 S.Ct. 683, 309 U.S. 661, 84 L. 
Hd. 1009, rehearing: denied 60 S.Ct. 
609, 309 U.S, 696, 84 L.Ed, 1036. 
Ariz.—State v. Childress, 274 P.2d 
333, 78 Ariz, 1. 

Cal.—People v. Scott, 151 P.2d 617, 
24 Cal.2d 774. 

People V. Fitzgerald, 58 P,2d 718, 
14 Cal.App.2d 180, certiorari de¬ 
nied Fitzgerald v. People of State 
of California, 57 S.Ct. 115, 299 U.S, 
593, 81 Li.Ed. 437. 

Colo.—Garcia v. People, 213 P.2d 387, 
121 Colo. 130. 

Fla.—Jefferson v. Sweat, 76 So.2d 
494. 

Idaho.—State v. Grimmett, 193 P. 
380, 33 Idaho 203. 

Mich.—People v. Kayne, 282 IST.W. 
248, 286 Mich. 571—People v, Lica- 
voli, 250 N.W. 520, 264 Mich. 643. 
Mo.—City of St. Louis v. Cook, 221 
S,W.2d 468, 369 Mo. 270. 

N.Y.—People V. Hildebrandt, 126 
N‘.E.2d 377, 308 N.T. 397—People 
V. Terra, 102 KE.2d 576, 303 NT. 
Y. 332, appeal dismissed 72 S.Ct 
561, 342 U.S. 938, 96 L.Ed. 698. 

People ex rel. Dixon v. Lewis, 
293 N.Y.S. 191, 249 App.Div. 464, 
affirmed 12 N.E.2d 603, 276 NY 
613. 

People ex rel. Schubert v. Pinder, 
9 N.Y.S.2d 311, 170 Misc. 345. 

12 C.J. p 1206 note 14. 

Facts not necessarily Indicating 
fraud 

A statute creating a presumption 
of fraud in a criminal case without 
evidence of fraud in fact, but sim¬ 
ply on evidence of facts which do not 
necessnrily indicate fraud, is uncon¬ 
stitutional, in view of the due proc¬ 


ess clause of the Fourteenth Amend¬ 
ment. 

Ind.—Walter v. State, Ind., 195 N.B. 
268. 

56 . U.S.—Tot V. U. S., N.J., 63 S.Ct. 

1241, 319 U.S. 463, 87 L.Ed. 1519— 
U. S. V. Delia, Mich., 63 S.Ct. 1241, 
319 U.S. 463, 87 L.Ed. 1519—Man- 
ley V. State of Georgia, 49 S.Ct. 
215, 279 U.S. 1, 73 L.Ed. 575. 

Cal.—People v. Wells, 202 P.2d 63, 

33 Cal.2d 330, certiorari denied 70 
S.Ct. 43, 338 U.S.' 836, 94 L.Ed. 510. 

People V, Fitzgerald, 58 P.2d 718, 
14 Cal.App.2d 180, certiorari denied 
Fitzgerald v. People of State of 

California, 57 S.Ct. 115, 299 U.S. 

593, 81 L.Ed. 437. 

Ga.—Johnson v. State, 45 S.E.2d 616, 
203 Ga. 147. 

Mo.—City of St. Louis v. Cook, 221 
S.W.2d 468, 359 Mo. 270. 

Ordinance restricting rebutting 
evidence to accused’s own testimony 
and barring him from meeting the 
presumption with other testimony, 
regardless of its competency and 
probative force, deprives accused of 
due process. 

Mich.—People v. Hoogy, 269 N.W. 
605, 277 Mich. 578. 

56.5 U.S.—Tot V. U. S., N.J., 63 S. 
Ct. 1241, 319 U.S. 463, 87 L.Ed. 1519 
—U. S. V. Delia, Mich., 63 S.Ct. 
1241, 319 U.S. 463, 87 L.Ed. 1519. 

56.10 U.S.—Tot V. U. S., N.J., 63 S. 

Ct. 1241, 319 U.S. 463, 87 L.Ed. 1519 
—U. S. V. Delia, Mich., 63 S.Ct. 
1241, 319 U.S. 463, 87 L.Ed. 1519. 
Ariz.—State v. Childress, 274 P.2d 
333, 78 Ariz. 1. 

57 . U.S.—Tot V. U. S., N.J., 68 S. 
Ct. 1241, 319 U.S. 463, 87 L.Ed. 1519 
—U. S. V. Delia, Mich., 63 S.Ct. 
1241, 319 U.S. 463, 87 L.Ed. 1519. 


Colo.—Garcia v. People, 213 P.2d 387, 
121 Colo. 130. 

N.Y.—People v. Courtney, 94 N.T. 
490, 1 N.Y.Cr. 573. 

57.5 U.S.—Tot V. U. S., N.J., 63 S. 
Ct. 1241, 319 U.S. 463, 87 L.Ed. 1519 
—U. S. V. Delia, Mich., 63 S.Ct 
1241, 319 U.S. 463, 87 L.Ed. 1519. 

58 . U.S.—Hawes v. State of Georgia, 
42 S.Ct 204, 258 U.S. 1, 66 L.Ed. 
431. 

Ala.—Dees v. State, 75 So. 645, 16 
Ala.App. 97. 

Colo.—Roberts v. People, 243 P. 644, 
78 Colo. 555. 

Fla.—Shelton v. Coleman, 187 So. 
266, 136 Fla. 625. 

S.D.—State v. Mason, 227 N.W. 73, 
55 S.D, 611. 

Tex.—^Ross V. State, 273 S.W. 682, 
100 Tex.Cr. 295—Stoneham v. 

State, 268 S.W. 156, 99 Tex.Cr. 64. 
Va.—Miller v. Commonwealth, 2 S. 
E.2d 343, 172 Va. 639—Jennings v. 
Commonwealth, 156 S.E. 394 , 165 
Va. 1075—Robertson v. City of 
Hopewell, 154 S.E. 598, 165 Va. 
1009. 

12 C.J. p 1206 note 15. 

59. Ga.—Stafford v. City of Valdos¬ 
ta, 174 S.E. 810, 49 Ga.App. 243. 

12 C.J. p 1206 note 16. 

60. N.Y.—People v. Clipperly, 4 N. 
E. 107, 101 N.Y. 634. 

People V. Eddy, 12 N.Y.S. 628, 
69 Hun 616. 

R-I*—State V. Groves, 2 A. 384, 16 
R.I. 208. 

61 . N.C.—State v. Spillman, 186 S. 
B. 322, 210 N.C. 271. 

62 . Mont.—State v. Lewis, 216 P. 
337, 67 Mont. 447, 

63 . Idaho.—State v. Grimmett, 193 
P. 380, 33 Idaho 203. 
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reason and fairness, and these limits are that the 
state shall have introduced enough evidence, having 
a sinister, criminal, or inculpatory significance, to 
make it just for accused to be required to repel it 
with excuse or explanation, or at least that on a 
balancing of convenience or of the opportunities for 
knowledge the shifting of the burden will be an aid 
to the state without subjecting accused to hardship 
or oppression,^^ the argument from convenience 
being admissible only where the inference is a per¬ 
missible one, where accused has more convenient 
access to the proof, and where requiring him to go 
forward with proof will not subject him to un¬ 
fairness or hardship.64.5 A statute which does not 
change the burden of proof, but merely recites the 
obvious effect of a rule of substantive law, is, of 
course, not unconstitutional on the ground that it 
deprives accused of his liberty without due process 
of law by placing on him the burden of showing 
that he is not guiltyand a provision that the 
burden of offering evidence that possession of a 
mentioned article by accused is under an exception 
is not violative of due process where the effect of 


such provision is merely to make possession prima 
facie evidence of violation of the law®^*^ 

§ 590. -Trial by Jury 

The action of a court or officer in respect of the grant 
or denial of a jury trial and the composition, selection, 
and swearing of the jury denies due process of law when, 
and only when, it or he offends against constitutional 
or statutory provisions of the jurisdiction. 

Due process of law does not, in and of itself, re¬ 
quire a jury trial in a criminal case,^® and the fed¬ 
eral Constitution does not prohibit the states from 
regulating and restricting the right of trial by jury 
in their own courts as they may deem proper,6®*^ or 
the manner in which states may select jurors, as 
long as the method employed does not exclude per¬ 
sons from jury service because of race, color, or 
previous servitude, or violate some principle of 
fairness deeply rooted in the court’s legal conscious- 
ness.^ 6.10 The action of a court or officer in respect 
of the grant or denial of a jury trial and the com¬ 
position, selection, and swearing of the jury denies 
due process of law when, and only when, it or he 
offends against constitutional or statutory provisions 


X.Y.—People ex rel. Schubert v. 
Finder, 9 N.T.S,2d 311, 170 Misc. 
345. 

64. IT.S.—Tot V. U, S., N.J., 63 S.Ct. 
1241, 319 U.S. 463, 87 L.Ed. 1519— 
U. S. V. Delia, Mich., 63 S.Ct. 1241, 
319 U.S. 463, 87 L.Ed. 1519—Mor¬ 
rison V. People of State of Cali¬ 
fornia, 54 S.Ct. 281, 291 U.S. 82, 
78 L.Ed. 664. 

Cases V. U. S., C.C.A.PuertoRico, 
131 P.2d 916, certiorari denied Cas¬ 
es Velazquez v. U. S., 63 S.Ct. 1431, 
319 U.S. 770, 87 L.Ed. 1718, rehear¬ 
ing denied 65 S.Ct. 1010, 324 U.S. 
889. 89 L.Ed. 1437. 

64.5 U.S.—-Tot v. U. S., N.J., 63 S. 
Ct. 1241, 319 U.S. 463, 87 L.Ed. 1519 
—U. S. V. Delia, Mich., 63 S.Ct. 
1241, 319 U.S. 463, 87 L.Ed. 1519. 

65. Ill.—People v. Falk, 141 N.E. 
719, 310 Ill. 282. 

65.5 Ala.—Fiorella v. City of Bir- 
ming’ham, 48 So. 2d 761, 35 Ala.App. 
384, certiorari denied 48 So.2d 768, 
254 Ala. 515, certiorari denied 71 
S.Ct. 506, 340 U.S. 942, 95^ L.Ed. 
680. 

66. U.S.—Farrell v. Lanagan, C.C. 
A.Mass., 166 P.2d 845, certiorari 
denied 68 S.Ct. 1509, 334 U.S. 853, 
92 L.Ed. 1775, rehearing denied 69 
S.Ct. 9, 335 U.S. 839, 93 L.Ed. 391, 

]!^j;tnn.—State ex rel. Pearson v. Pro¬ 
bate Court of Ramsey County, 287 
N-W. 297, 205 Minn. 545, affirmed 
State of Minnesota ex rel. Pearson 
V. Probate Court of Ramsey Coun¬ 
ty, Minn,, 60 S.Ct. 523, 309 U.S. 
270, 84 L.Ed. 744, 126 A.L.R. 630. 


Ohio.—Stephenson v. State, 164 N.E. 

359, 119 Ohio St. 349. 

W.Va.—State ex rel. Cosner v. See, 42 
S.E.2d 31, 129 W.Va. 722. 

Wyo.—Corpus Juris cited in State v. 
Sorrentino, 253 P. 14, 16, 36 Wyo. 
111 . 

12 C.J, p 1208 note 45. 

Municipal court 

The statute providing that in a 
municipal court all criminal actions 
for violation of city ordinances shall 
be tried summarily and without a 
jury is not unconstitutional as deny¬ 
ing the right to trial by jury, as 
denying due process of law, as deny¬ 
ing the right to a speedy and public 
trial by an Impartial Jury, and as de¬ 
nying the intervention of a grand ju¬ 
ry as applied to accused who was 
tried summarily for the violation of 
a traffic ordinance in a municipal 
court and who exercised his right to 
appeal to the district court and who 
had his trial by jury in that court. 
Iowa—City of Des Moines v. Pugh, 
2 N.W.2d 754, 2’31 Iowa 1283. 

Waiver 

(1) Where accused was familiar 
with course of proceedings in crimi¬ 
nal cases and he had acquiesced in 
action of his attorney in waiving 
trial by jury, attorney's motive in 
waiving trial by jury was immateri¬ 
al in determining whether accused 
had been deprived of fair trial, 
US.—Tompsett v. State of Ohio, C. 
C.A.Ohio, 146 P.2d 95, certiorari de¬ 
nied 65 S.Ct 916, 324 U.S. 869, 89 
L.Ed. 1424. 


(2) An accused, signing waiver of 
jury trial on advice of his counsel, 
who said that he would not act for 
accused and that accused would have 
to get other counsel if he insisted 
on jury trial was not denied due 
process of law, as he should have 
known that if his counsel retired 
from case, court would appoint other 
counsel on being advised of facts. 
Ohio.—Ex parte Hiles, 72 N.E.2d 386, 

79 Ohio App, 486. 

(3) A proceeding under court rule, 
wherein a person charged with crime 
waives trial by jury and elects to 
have his degree of guilt determined 
by the court is not repugnant to the 
due process of law clause of the 
Fourteenth Amendment. 

Pa.—Com. V. Petrillo, 16 A.2d 50, 
340 Pa. 33. 

66.5 W.Va.—State ex rel. Cosner v. 
See, 42 S.E.2d 31, 129 W.Va. 722. 

66.10 U.S.—Humes v. Robbins, D.C. 
Me., 128 F.Supp. 586. 

The fniLction of the supreme court 

under the Fourteenth Amendment 
with respect to state juries is not 
to prescribe procedures, hut is es¬ 
sentially to protect integrity of the 
trial process by whatever method 
the state sees fit to employ. 

US.—Fay v. People of State of New 
York. 67 S.Ct. 1613, 332 US. 261, 
91 L.Ed. 2043, rehearing denied 68 
S.Ct. 27, 332 US. 784, 92 L.Ed. 367, 
and Bove v. People of State of N. 
X., 6a S.Ct. 28, 332 US. 784, 92 
L.Ed. 367. 
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of the jurisdiction.^^ So, also, statutoiy provisions 
relating to juries and jury trials, including such 
matters as trial without a jury, waiver of jury trial, 
the number, qualifications, and selection of jurors. 
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challenges, and alternate jurors, deny due process 
when, and only when, they withhold rights granted 
or procedure prescribed by the constitution of the 
jurisdictionand a state constitutional provision 


67 . Cal.—People v. Love, 70 P.2d 
202, 21 CaLApp. 623. 

Fla.—Cotton v. State, 95 So. 668, 85 
Fla. 197. 

Ga.—Herndon v. State, 174 S.E. 597, 
178 Ga. 832, rehearing denied 176 
S.E. 620, 179 Ga. 597, and appeal 
dismissed Herndon v. State of 
Georgia, 55 S.Ct. 794, 295 U.S. 441, 
79 L.Ed. 1530, rehearing denied 56 
S.Ct. 82, 296 U.S. 661, 80 L.Ed. 471. 
Tex.—McMnrrin v. State, 239 S.W.2d 
632, 156 Tex.Cr. 434, certiorari de¬ 
nied 72 S.Ct. 115, 342 U.S. 874, 
96 L.Ed. 657—Howard v. State, Cr., 
192 S.W. 770, L.R.A.1917D 391. 

Va.—^Elkins v. Commonwealth, 171 
S.E. 602, 161 Va. 1043. 

Pailnre of court to protect accus¬ 
ed's constitutional rights to jury 
trial is denial of due process of law. 
S.D.—State ex rel. Henning v. Jame¬ 
son, 22 N.W.2d 731, 71 S.D. 144. 

Particular procedure 

(1) Due process of law under 
Fourteenth Amendment does not re¬ 
quire a particular procedure for se¬ 
lection of juries in criminal prose¬ 
cutions. 

U.S.—^Vanderwyde v. Denno, D.C.N.T., 
113 F.Supp. 918, affirmed, C.A., 210 
F.2d 105, certiorari denied 74 S.Ct. 
646, 347 U.S. 949, 98 L.Ed. 1096, 
rehearing denied 74 S.Ct. 780, 347 
U.S. 971, 98 L.Ed. 1111. 

(2) The federal court's function, 
under Fourteenth Amendment, is not 
to prescribe procedures for selection 
of state juries in criminal cases, but 
only to protect integrity of trial 
process in states by striking down 
any device whereby judicial proc¬ 
ess is reduced to sham and state’s 
courts are organized to convict. 

U.S.—Humes v. Robbins, D.C.Me., 128 

F.Supp. 586. 

Due process held not denied 
U.S.—Local 36 of Intern. Fishermen 
& Allied Workers of America v. U. 
S., C.A.Cal., 177 F.2d 320, certiorari 
denied 70 S.Ct. 801, 339 U.S. 947, 
94 L.Ed. 1361. 

Plumes V. Robbins, D.C.Me., 128 
F.Supp. 586. 

Ala.—Redus v. State, 9 So.2d 914, 
243 Ala. 320, certiorari denied 
Redus V. State of Ala., 63 S.Ct. 771, 
318 U.S. 774, 87 L.Ed. 1143, rehear¬ 
ing denied 63 S.Ct. 852, 318 U.S. 802, 
87 L.Ed. 1166. 

D.C.—Wright v. U. S., 183 F.2d 821, 
87 U.S.App.D.C. 67. 

Ga.—Ford v. State, 44 S.E. 2d 263, 
202 Ga. 599. 

Mich.—^People v. McCrea, 6 N.W.2d 
489, 303 Mich. 213, certiorari denied 
McCrea v. People of State of Mich¬ 


igan, 63 S.Ct. 851, 318 U.S. 783, 87 
L.Ed. 1150. 

Pa.—Commonwealth v. Stallone, 8 
Pa.Dist. & Co. 61. 

Tex.—Ollife V. State, Cr., 276 S.W. 
2d 839, certiorari denied 76 S.Ct. 
671, 348 U.S. 981, 99 L.Ed. 763. 

Due process held denied 
Tex.—^Ex parte Quintanilla, 207 S. 
W.2d 377, 161 Tex.Cr. 328. 

68- U.S.—^Ex parte Whistler, D.C. 
Wis,, 65 F.Supp. 40, appeal dis¬ 
missed, C.C.A., 154 P.2d 500, cer¬ 
tiorari denied 66 S.Ct. 822, 327 

U. S. 797, 90 L.Ed. 1023, rehearing 
denied 66 S.Ct. 959, 327 U.S. 819, 90 
L.Ed. 1041. 

Ala,—^Vernon v. State, 18 So.2d 388, 
245 Ala. 633. 

Cal.—People v. Love, 70 P.2d 202, 21 
Cal.App. 623. 

Fla.—McCall v. State, 186 So. 667, 
136 Fla. 343—^Hysler v. State, 181 
So. 354, 132 Fla. 209—Hysler v. 
State, 181 So. 350, 132 Fla. 200. 
Ga,—McIntyre v. State, 11 S.E.2d 6, 
190 Ga. 872, 134 A.L.R. 813, cer¬ 
tiorari denied McIntyre v. State of 
Georgia, 61 S.Ct. 732, 312 U.S. 696, 
85 L.Ed. 1130—Garner v. Wood, 4 
S.E.2d 137, 188 Ga. 463. 

Md.—Grammer v. State, 100 A.2d 
257, 203 Md. 200, certiorari denied 
Grammer v. State of Md., 74 S.Ct. 
634, 347 U.S. 938, 98 L.Ed. 1088. 
Mass,—Com. v. Taylor, 100 N.E.2d 
22, 327 Mass. 641—Commonwealth 

V. Millen, 194 N.E. 463, 289 Mass. 
441. 

Mo.—Corpus Juris quoted in In re 
Moynihan, 62 S.W.2d 410, 413, 332 
Mo. 1022, 91 A.L.R. 74. 

NT.J.—State v. Dolbow,> 189 A. 915, 
117 N.J.Law 560, 109 A.L.R. 1488, 
appeal dismissed Dolbow v. State 
of New Jersey, 57 S.Ct. 943, 301 U. 
S. 669, 81 L.Ed. 1334, and Driscoll 
V. State ,of New Jersey, 57 S.Ct. 
943, 301 U.S. 669, 81 L.Ed. 1334. 

Pa.—Commonwealth v. Gurtovoy, 81 
Pa.Dist. & Co. 330. 

Tenn.—State ex rel. Ward v. Murrell, 
90 S.W.2d 945, 169 Tenn. 688. 
Va.—^Hampton v. Com., 58 S.E.2d 288, 
190 Va. 631, certiorari denied 70 
S.Ct. 1013, 339 U.S. 989, 94 L.Ed. 
1390. 

12 C.J. p 1207 note 26, p 1208 notes 
46-49. 

Manner of waiver 

The failure of the trial court to 
comply with statute regarding man¬ 
ner in which a waiver of Jury trial 
should be made and recorded will 
give just cause for complaint when 
the issue is timely raised, but does 
not ipso facto amount to a failure 
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to observe the constitutional require- 
ments of due process. 

Fla.—Sneed v. Mayo, 69 So.2d 653. 
Waiver by plea of guilty 

Ordinarily, waiver of right to jury 
trial by plea of guilty sufficiently 
appears, where recitals in record 
show that accused was duly inform¬ 
ed and admonished by court of con¬ 
sequences of such plea, but where de¬ 
fendant does not understand English 
language, due process requires fur¬ 
ther showing that ho comprehended 
meaning and effect of plea. 

Ill.—People V. Vitale, 119 N.E.2d 784 
3 I11.2d 99. 

Jury of same county 

(1) The effect of the omission 
from the state constitution of an ex¬ 
press requirement that the jury be 
of county of alleged offense is to 
leave method of procuring and im¬ 
paneling a jury and of regulating 
procedure incident to a trial by jury 
to the legislature, subject to sec¬ 
tion of constitution declaring that 
unrepugnant parts of the common 
law shall continue to be the law of 
the state until altered or repealed, 
and subject to section of the con¬ 
stitution guaranteeing due process. 
W.Va.—State ex rel. Cosner v. See, 

42 S.E.2d 31, 129 W.Va. 722. 

(2) The statute authorizing court 
to have jurors summoned from an¬ 
other county for a criminal trial 
when qualified jurors cannot con¬ 
veniently be found in the county does 
not violate the due process require¬ 
ment of the state or federal consti¬ 
tutions. 

W.Va.—State ex rel. Cosner v. See, 
supra. 

Ownership of property 

The statutory requirement that all 
qualified jurors or their spouses must 
be owners of two hundred fifty dol¬ 
lars of real or personal property, 
made applicable to federal juries in 
state, and the per diem stipend for 
each day of jury service of five dol¬ 
lars are not violative of the Fifth 
and Sixth Amendments. 

U.S.—U. S. V. Foster, D.C.N.T., 83 F. 
Supp. 197. 

Challenge to entire array 

(1) Under the rule that guilt or 
innocence cannot affect accused's 
constitutional rights to due process 
and to equal protection of the law, 
no question as to guilt or innocence 
of accused was presented on chal¬ 
lenge to entire array of petit jurors 
on the ground of exclusion of ne¬ 
groes therefrom. 

Ind.—-Dixon v. State, 67 N.B.2d 138, 
224 Ind. 327. 
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which tends to preserve, rather than do away with, 
the right to trial by jury clearly does not violate 
the Fourteenth Amendment to the federal Constitu¬ 
tion by depriving accused of a jury trial.^^ 

The exclusion of negroes from juries is gen¬ 
erally considered, supra § 540, from the standpoint 
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of denial of equal protection of the laws, and, when 
objected to on the ground of denial of due process 
of law, the same conclusions as to validity or in¬ 
validity are reached, namely, that the willful, arbi¬ 
trary, and systematic exclusion of negroes from 
jury lists is unlawful as to a negro on trial,''^ but 


(2) Refusal to sustain challenge 
to entire array held error as denial 
of due process. 

Ind.—^Dixon v. State, supra. 

“Blue rlhhon,” or special juries 

(1) Where accused who sought to 
establish that statute providing for 
selection of so-called “blue ribbon” 
jury panel was so administered as 
to deny due process, proof which 
consisted of a tabulation of occu¬ 
pations listed In questionnaires filed 
with clerk and which did not include 
an occupational comparison of spe¬ 
cial panel with general panel, and 
which was contradicted by clear tes¬ 
timony that there had been no dis¬ 
crimination as to occupation in se¬ 
lection of panel was insufficient to 
show that laborers, operatives, 
craftsmen, foremen, and service em¬ 
ployees were systematically, inten¬ 
tionally, and deliberately excluded. 
XJ.S.—^Fay t. People of State of New 

York. 67 S.Ct. 1613, 332 U.S. 261, 
91 L.Bd. 2043, rehearing denied 68 

S. Ct. 27, 332 U.S. 784, 92 L.Bd. 367, 
and Bove v. People of State of N. 

T. , 68 S.Ct. 28, 332 U.S. 784, 92 
L.Bd. 367. 

(2) Report which contained statis¬ 
tics which allegedly showed that 
special jury panel as compared to 
ordinary panel was disproportion¬ 
ately weighted in favor of business 
people as opposed to working people 
and that cases tried before special 
juries showed high ratio of convic¬ 
tions, did not establish that use of 
special jury in prosecution for mur¬ 
der in first degree under provision 
of Judiciary Law of New York re¬ 
quiring county clerks of each county 
with a population of one million or 
more to keep a panel of persons 
available to sit as special jurors in 
a case whose importance or intricacy 
requires a special jury, deprived ac¬ 
cused of due process of law. 

U.S.—Vanderwyde v. Denno, D.C.N. 
T., 113 P.Supp. 918, affirmed, C.A., 
210 F-2d 105, certiorari denied 74 
S.Ct. 646, 347 U.S. 949, 98 L.Bd. 
1096, rehearing denied 74 S.Ct. 780, 
347 U.S. 971, 98 L.Ed. 1111. 

(3) The use of a questionnaire in¬ 
quiring “What months of the year 
between October 1 and June 30 would 
you prefer to serve (Name two or 
more months),** in selecting special 
jury panel as used by state courts, 
did not deprive accused of any con¬ 
stitutional rights, in absence of evi¬ 
dence that question operated more 
misleadingly on women than on men, 
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or on one occupation or class than 
on others. 

U.S.—Pay V. People of State of New 
York, 67 S.Ct. 1613, 332 U.S. 261, 91 
L.Ed. 2043, rehearing denied 68 
S.Ct. 27, 332 U.S. 784, 92 L.Ed. 367 
and Bove v. People of State of 
N. Y., 68 S.Ct. 28, 332 U.S. 784, 92 
L.Ed. 367. 

(4) Alleged exclusion from special 
jury panel used by state courts in 
the state and county of New York, 
of laborers, craftsmen, service em¬ 
ployees, and others of like occupa¬ 
tion, amounting to the exclusion 
of an economic class, did not deprive 
those accused, who were officers of 
labor and craft unions, of due proc¬ 
ess guaranteed by the Fourteenth 
Amendment. 

U.S.—Pay V. People of State of New 
York. 67 S.Ct. 1613, 332 U.S. 261, 

91 L.Ed, 2043, rehearing denied 68 

S.Ct. 27, 332 U.S. 784, 92 L.Ed. 

367, and Bove v. People of State 
of N. Y., 68 S.Ct. 28, 332 U.S. 784, 

92 L.Ed. 367. 

(5) Convictions of union officials 
of conspiracy to extort and of ex¬ 
tortion, by a special or so-called 
“blue ribbon” jury as used by state 
courts in the state and county of 
New York, did not violate due proc¬ 
ess or equal protection of the laws 
guaranteed by the Fourteenth 
Amendment. 

U.S.—Pay V. People of State of New 
York, 67 S.Ct. 1613, 332 U.S. 261, 
91 L.Ed. 2043, rehearing denied 
68 S.Ct 27, 332 U.S. 784, 92 L.Ed. 
367, and Bove v. People of State 
of N. Y., 68 S.Ct 28, 332 U.S. 
784, 92 L.Ed. 367. 

(6) Granting of district attorney’s 
application for special jury to try 
fact issues in prosecution for con¬ 
spiracy to violate and violations of 
statute prohibiting book-making does 
not violate due process clauses of 
state and federal constitutions. 

N.Y.—^People v. Jacobs, 107 N.Y.S. 

2d 802, 199 Misc. 576. 

(7) The New York special jury 
statute does not violate the Four¬ 
teenth Amendment. 

U.S.—^Moore v. People of State of 
New York, 68 S.Ct. 705, 333 U.S. 
665, 92 L.Ed. 881. 

N.Y.—People v. Jacobs, 107 N.Y.S.2d 
802, 199 Misc. 676. 

lowering of age limit 

Under no theory of due process 
does compulsion on minors to bear 
arms automatically force lowering 
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of age limit for other purposes such 

as grrand jury and jury service. 

U.S.—George v. U. S., Cal., 196 P. 
2d 445, certiorari denied 73 S.Ct. 
58, 344 U.S. 843, 97 L.Ed. 656. 

Due process held not denied 

Ala.—Blue V. State, 19 So.2d 11, 246 
Ala. 73—^Burns v. State, 19 So.2d 
450, 246 Ala. 135, certiorari denied 
65 S.Ct. 589, 324 U.S. 843, 89 L.Ed. 
1405, rehearing denied 65 S.Ct. 85 S, 
324 U.S. 887, 89 L.Ed. 1436, certio¬ 
rari denied 66 S.Ct. 137, 326 U.S. 
765, 90 L.Ed. 461. 

Okl.—^Acufe V. State, 283 P.2d 856. 

Due process held denied 

Ill.—People V. Kirkpatrick, 110 N.E. 
2d 519, 413 Ill. 595. 

N.Y.—People, on Complaint of Mc¬ 
Donald, V. Simonian, 18 N.Y.S. 2d 
371, 173 Misc. 131. 

69. Or.—State v. Burke, 270 P. 756, 
126 Or. 651, appeal dismissed 
Burke v. State, 49 S.Ct 262, 279 
U.S. 811, 73 L.Ed. 971. 

70. D.C.—Hall V. U. S., 168 P.2d 161, 

83 U.S.APP.D.C. 166, 4 A.L.R.2d 

1193, certiorari denied 68 S.Ct. 
1509, 334 U.S. 853, 92 L.Ed. 1775, 
and Gray v. U. S., 68 S.Ct 1609, 334 
U.S. 853, 92 L.Ed. 1775, rehearing 
denied 69 S.Ct 9, 335 U.S. 839, 93 
L.Ed. 391 and Gray v. U. S., 69 S. 
Ct 9, 335 U.S. 840. 93 L.Ed. 391. 

Miss.—Farrow v. State, 45 So. 619, 
91 Miss. 609. 

Okl.—^Dixon v. State, 206 P.2d 231, 
89 Okl.Cr. 205. 

Pa.—Commonwealth ex rel. v. Thom¬ 
as, 60 Pa.Dist & Co. 626, 26 West 
L.J. 187. 

Buie applies to any race 

U.S.—Wong Yim v. U. S., C.C.A.Ha- 
waii, 118 P.2d 667, certiorari de¬ 
nied 61 S.Ct 1112, 313 U.S. 689, 
85 L.Ed. 1544. 

Systematic discrimination or exclu¬ 
sion not shown 

U.S.—Moore v. People of State of 
New York, 68 S.Ct 705, 333 U.S. 
665, 92 L.Ed. 881. 

Ark.—Washington v. State, 210 S.W. 
2d 307, 213 Ark. 218, certiorari de¬ 
nied 69 S.Ct 232, 335 U.S. 884, 93 
L.Ed. 423. 

La.—State v. Ross, 31 So.2d 842, 212 
La. 405—State v. Augusta, 7 So.2d 
177, 199 La. 896. 

Mich.—People v. Ryckman, 12 NW’'. 
2d 487, 307 Mich. 631. 

Okl.—-Dixon v. State, 206 P.2d 231, 
89 OkLCr. 205. 
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that a person is not guaranteed a jury composed in 
part of members of his or her race and the mere 
fact that the jury summoned contains no person of 
the same race or color as accused does not of itself 
show exclusion because of race or color and that 
the overruling of a challenge to an array is not 
error as to a male white person not shown to be 
harmed by the systematic exclusion of negroes and 
women.'^s Exclusions from a jury panel for rea¬ 
sons other than race or color must deny a fair trial 
before they can be labeled as unconstitutional.72-6 
Thus, the guaranty of due process does not prohibit 
the choice of jurors from members of one sex.72.io 

Insanity. Where a jury trial is required by stat¬ 
ute on the question of insanity, denial of a proper 
trial by jury constitutes a denial of due process.72.i5 
On the other hand, even if accused was deprived of 
a trial by a special jury on his insanity issue by 
reason of his entry of a plea at arraignment, it has 
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been held that there was no denial of due process 
where the state law afforded adequate opportunity to 
raise the insanity issue after arraignment.72.20 
the absence, however, of a statute requiring it a 
jury trial, or a jury trial in the presence of the 
court or judge, of the question of the sanity of ac¬ 
cused after conviction, or after the commission of 
the crime charged, is not essential to due process ;73 
but where, under the constitution of the state, the 
offense itself is triable by jury, accused has a con¬ 
stitutional right to a trial by jury of his defense of 
insanity at the time of the commission of the of¬ 
fense ; and a statute vesting a commission with pow¬ 
er to make a final determination of the question is 
a deprivation of due process of law.74 

Lack of objection. The fact that a juror was 
ineligible does not constitute a denial of due proc¬ 
ess to a convicted person where no objection was 
seasonably made.75 


Tex.—Ross V. state, 246 S,W.2d 884, 
157 Tex.Cr. 371, certiorari denied 
72 S.Ct. 1067, 343 U.S. 969, 96 L. 
Ed. 1365—McMurrin v. State, 239 
S.W.2d 632, 156 Tex.Cr. 434, cer¬ 
tiorari denied 72 S.Ct. 115, 342 TJ.S, 
874, 96 L.Ed. 657—^Ex parte Love- 
lady, 207 S.W.2d 396, 152 Tex.Cr. 
93, certiorari dismissed 68 S.Ct. 
914, 333 U.S. 879, 92 L.Ed. 1154. 

71. U.S.—Wong Tim v. U. S., C.C.A. 
Hawaii, 118 P.2d 667, certiorari de¬ 
nied 61 S.Ct 1112, 313 U.S. 589, 85 
L.Ed. 1544. 

Okl.—Dixon v. State, 206 P.2d 231, 
89 Okl.Cr. 205--'Powell State, 
Cr., 63 P.2d 113, 60 Okl. 267. 

Tex.—Ross V. State, 246 S.W.2d 884, 
157 Tex.Or. 371, certiorari denied 
72 S.Ct 1067, 343 U.S. 969, 96 L. 
Ed. 1365. 

Exclusion througrh peremptory chal- 
lengre 

D.C.—Hall V. U. S., 168 F.2d 161, 83 
U.S.App.D.C. 166, 4 A.L.R.2d 1193, 
certiorari denied 68 S.Ct. 1509, 
334 U.S. 853, 92 L.Ed. 1775, and 
Gray v. U. S., 68 S.Ct 1509, 334 U. 
S. 853, 92 L.Ed. 1775, rehearing: 
denied 69 S.Ct 9, 335 U.S. 839, 93 
L.Ed. 391, and Gray v. U. S., 69 
S.Ct 9, 335 U.S. 840, 93 L.Ed. 391. 

72. Ga.—Griffin v. State, 190 S.E. 
2, 183 Ga. 775. 

72.5 U.S.—Fay v. People of State of 
New York, 67 S.Ct 1613, 332 U.S. 
261, 91 L.Ed. 2043, rehearing- de¬ 
nied 68 S.Ct 27, 332 U.S. 784, 92 L. 
Ed. 367, and Bove v. People of 
State of N. T., 68 S.Ct 28, 332 U. 
S. 784, 92 L.Ed. 367. 

72.10 U.S.—-U. S V. Ballard, D.C. 
Cal., 36 P.Supp. 105. 


Discrimination by reason of sex as 
violating equal protection of the 
laws see supra § 544. 

Due process not infringed by failure 
to include women 

U.S.—U. S. V. Ballard, D.C.Cal., 35 
F.Supp. 105. 

Ark.—Black v. State, 222 S.W.2d 816, 
216 Ark. 618, certiorari denied 70 
S.Ct 490, 338 U.S. 966, 94 L.Ed. 
590. 

Fla.—Bacom v. State, 39 So.2d 794, 
certiorari denied 70 S.Ct. 41, 338 
U.S. 836, 94 L.Ed. 510. 

Mo.—State v. Taylor, 205 S.W.2d 734, 
356 Mo. 1216. 

Blue ribbon or special Juries 

I (1) Where those accused sought to 
establish that New York statute pro¬ 
viding for selection of a special or 
so-called *'blue ribbon" Jury panel 
was so administered as to deny due 
process and that dual system of 
jury panels as administered denied 
equal protection of the laws, proof 
that only those women who volun¬ 
teered or were suggested as willing 
to serve by other women or by or¬ 
ganizations, including the League of 
Women Voters, were subpoenaed for 
examination for special panel, was 
insufficient to show that women were 
intentionally and deliberately ex¬ 
cluded, bearing in mind that New 
York law gives to women the priv¬ 
ilege to serve but does not impose 
service as a duty. 

U.S.—Fay v. People of State of New 
York, 67 S.Ct. 1613, 332 U.S. 261, 91 
L.Ed. 2043, rehearing denied 68 S. 
Ct. 27, 332 U.S. 784, 92 L.Ed. 367, 
and Bove v. People of State of N. 
Y., 68 S.Ct. 28, 332 U.S. 784, 92 
L.Ed. 367. 


(2) Where approximately 7,000 wo¬ 
men were on general panel of 60,000 
and 30 women were on special panel 
of 3,000 and one served on special 
jury which convicted those accused, 
alleged exclusion of women from 
jury panel under practice followed in 
state courts in the state and coun¬ 
ty of New York did not deprive those 
accused of due process, even though 
proportion of’ women, on the jury 
panels did not equal their proportion 
of the population. 

U.S.—Fay v. People of State of New 
York, 67 S.Ct. 1613, 332 U.S. 261, 
91 L.Ed. 2043, rehearing denied 68 
S.Ct. 27, 332 U.S. 784, 92 L.Ed. 367, 
and Bove v. People of State of 
N. Y., 68 S.Ct. 28, 332 U.S. 784, 92 
L.Ed. 367. 

72.15 Ill.—People v. Kadens, 78 N. 
E.2d 289, 399 Ill. 394. 

72.20 Pa.—U. S. ex rel. Smith ,v. 
Baldi, C.A.Pa., 192 P.2d 540, af¬ 
firmed 73 S.Ct. 391, 344 U.S. 661, 
97 L.Ed. 549, 73 S.Ct. 437, 344 U. 
S. 443, 97 L.Ed. 469. 

73. Fla.—^Ex parte Chesser, 112 So. 
87, 93 Fla. 590. 

12 C.J. p 1208 note 45 [b], p 1211 
note 14. 

74. La.—State v. Lange, 123 So. 639, 
168 La. 958, 67 A.L.R. 1447, fol¬ 
lowed in State v. Ellis, 123 So. 642. 
168 La. 967. 

Committed on unswam statement of 
prosecuting attorney 
Ohio.—State ex rel. Smilack v. Bush- 
ong. 111 N.E.2d 918, 159 Ohio St. 
259. 

75. Okl.—Queenan v. Territory, 71 
P. 218, 11 Okl. 261, 61 L.R.A. 324, 
affirmed 23 S.Ct. 762, 190 U.S. 648, 
47 L.Ed. 1175. 
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§ 591. - Course and Conduct of Trial 

a. In general 

b. Assistance of counsel; time of trial 

a. In General 

Due process of law in a criminal case requires a 
fair and impartial trial according to the prescribed forms 
of judicial procedure and the law and evidence in the 


case. The guaranty of due process does not, however, 
preclude a state legislature from making reasonable pro¬ 
visions for, or regulations of, the mode of trial, nor does 
it mean that every erroneous ruling of the court during 
the trial is a denial of due process of law. 

Due process of law in a criminal case requires 
not only a trial or hearing before judgment and con¬ 
demnation,’^ 6 tut also a fair and impartial trial or 
hearing‘^7 according to the due and orderly course 


76. XT.S.—Cole V. State of Arkansas, 
68 S.Ct. 514, 333 U.S. 196, 92 L.Ed. 
644—De Jonge v. State of Oregon, 
57 S.Ct, 255, 299 U.S. 353, 81 L.Ed. 
278. 

Colo.—^People v. Max, 198 P. 150, 70 
Colo. 100. 

D.C.—^Thomas v. District of Colum¬ 
bia, 90 F.2d 424, 67 App.D.C. 179. 
Ga.—Pappas v. Aldredge, 15 S.E.2d 
718, 192 Ga. 482. 

Or.—Corpus Juris Secundum (quoted 
In State ex reL Bicco v. Biggs, 255 
P.2d 1055, 1063, 198 Or. 413, 38 A. 
L.R.2d 720. 

Hearing necessarily implies a rea¬ 
sonable opportunity to the accused 
to introduce evidence relative to the 
issue involved. 

U.S.—Hooley v. U. S., C.A.Mass., 209 
P.2d 219, certiorari denied 74 S.Ct. 
678, certiorari denied 74 S.Ct. 678, 
347 U.S. 953, 98 L.Ed. 1098. 

77, U.S.—^In re Murchison, Mich., 
75 S.Ct. 623, 349 U.S. 133, 99 L. 
Ed. 942—^Massey v. Moore, Tex., 
75 S.Ct. 145, 348 U.S. 105, 99 L.Ed. 
135—Powell V. Alabama, Ala., 63 
S.Ct. 55, 287 U.S. 46, 77 L.Ed. 158, 
84 A.L.R. 527—Turney v. Ohio, 
Ohio, 47 S.Ct. 437, 273 U.S, 510, 71 
L.Ed. 749, 50 A.L.R, 1243. 

U. S. ex rel. Bongiorno v. Ragen, 

C. C.A.I11., 146 F.2d 349, certiorari 
denied 65 S.Ct. 1194, 325 U.S. 865, 
89 L.Ed. 1985—^U. S. ex rel. Innes 
V. Hiatt. C.C.A.Pa., 141 F.2d 664 
—Baker v. Hudspeth, C.C.A.K!an., 
129 P.2d 779, certiorari denied Ba¬ 
ker V. Hunter, 63 S.Ct. 201, 317 
U.S. 681, 87 L.Ed. 546, rehearing 
denied 63 S.Ct 264, 317 U.S. 711, 
87 L.Ed. 666, rehearing denied 63 
S.Ct. 767, 318 U.S. 800, 87 L.Ed. 
1164. 

U. S. ex rel. Thompson v. Dye, 

D. C.Pa., 103 F.Supp. 776, affirmed, 
C.A., 203 P.2d 429, certiorari denied 
Thompson v. Dye, 73 S.Ct. 946, 345 

U. S. 960, 97 L.Ed. 1380—McGarty 

V. O’Brien, D.C.Mass., 96 F.Supp. 

704, affirmed, C.A., 188 F.2d 151— 
U. S. ex rel. Montgomery v. Ra¬ 
gen, D.C.I11., 86 F.Supp. 882— 

Downer v. Dunaway, D.C.Ga., 1 F. 
Supp. 1001. 

Cal.—Ex parte Wallace, 152 P.2d 1, 
24 Cal.2d 933—Corpus Juris Se¬ 
cundum cited in People v. Gonzales, 
124 P.2d 44, 47, 20 Cal.2d 165, cer¬ 
tiorari denied Gonzales v. People 
of State of California, 63 S.Ct. 55, 
317 U.S. 657, 87 L.Ed. 528, rehear¬ 


ing denied 63 S.Ct. 155, 317 U.S. 
708, 87 L.Ed. 564. 

People V. Robarge, 244 P.2d 407, 
111 Cal.App.2d 87—^People v. Smitt- 
camp, 161 P.2d 983, 70 Cal.App.2d 
741—People v. Murphy, 141 P.2d 
755, 60 Cal.App.2d 762—^People v. 
Lynch. 140 P.2d 418, 60 Cal.App. 
2d 133—^People v. Duvernay, 111 
P.2d 659, 43 Cal.App.2d 823. 

Colo.—^Wharton v. People, 90 P.2d 
615, 104 Colo. 260. 

I^-C.—Thomas v. District of Colum¬ 
bia, 90 F.2d 424, 67 App.D.C. 179, 
Fla.—^Henderson v. State, 20 So.2d 
649, 155 Fla. 487. 

Md.—State ex rel. Beard v. Warden 
of Md. House of Correction, 67 A. 
2d 236, 193 Md. 715. 

Minn.—State v. Shetsky, 40 N.W.2d 
337, 229 Minn. 566—State v. Clow, 
10 N.W.2d 359, 215 Minn. 380. 

Mo.—State v. Mischanko, 272 S.W.2d 

210 . 

H.J.—State V. Dantonio, 115 A.2d 35, 
18 N.J. 570. 

State V. Morriggi, 83 A.2d 612, 
15 N.J.Super, 479. 

NT.T.—Sharkey v. Thurston, 196 N.E. 
766, 268 N.Y. 123. 

Ckl.—Wood V. State, 141 P.2d 309, 
77 Ckl.Cr. 305—Brown v. State, 266 
P. 476, 39 Ckl.Cr. 406—Polk v. 
State, 224 P. 194, 26 Ckl.Cr. 283. 

Cr.—Corpus Juris Secundum quoted 
in State ex rel. Ricco v. Biggs, 
255 P.2d 1055, 1063, 198 Cr. 413. 
R.L—State v. Rossi, 43 A.2d 323, 71 
R.I. 284. 

Wash,—State ex rel. McFerran v. 
Justice Court of Evangeline Carr, 
202 P.2d 927, 32 Wash.2d 644. 

Umotional factors | 

The due process concept does not 
embrace all that a very careful and 
perceptive judge might do to protect 
a trial of a criminal case against 
emotional factors, and covers no 
more than minimum protection 
which, consistent with ideas of jus¬ 
tice, every court must afford. 

U.S.—^U. S. ex rel. Darcy v. Handy, 
C.A.Pa., 224 F,2d 504, certiorari 
granted 76 S.Ct. 115, 350 U.S. 872, 
100 L.Ed. - 

Atmosphere of hysteria and preju¬ 
dice 

If trial of accused was conducted 
in an atmosphere of hysteria and 
prejudice, he was deprived of rights 
guaranteed to him by the Fourteenth 
Amendment. 


U.S.—^U. S. ex rel. Darcy v. Handy, 
denied Maroney v. U. S. ex rel. 
Darcy, 74 S.Ct. 105, 346 U.S. 865, 
98 L.Ed. 375. 

Witnesses 

(1) Failure of court to protect ac¬ 
cused’s constitutional rights to have 

! compulsory process to obtain wit¬ 
nesses is denial of due process of 
law. 

Ill.—Thompson v. People, 102 N.E.2d 
315, 410 Ill. 256. 

S.D.—State ex rel. Henning v. Jame¬ 
son, 22 N.W.2d 731, 71 S.D. 144. 
C.A.Pa., 203 P.2d 407, certiorari 

(2) Failure of court to protect ac¬ 
cused’s right to confront adverse 
witnesses is also a denial of due 
process. 

S.D.—State ex rel. Henning v. Jame¬ 
son, supra. 

Duty to protect 

Duty of seeing that right to fair 
and impartial trial is protected and 
preserved inviolate falls in the first 
instance on the trial court, but when 
such court fails in performance 
thereof, it becomes the duty of the 
supreme court. 

Or.—State v. Bouse, 264 P.2d 800, 
199 Or. 676. 

Instructions 

(1) It is inherent and indispensa¬ 
ble requisite of fair and impartial 
trial that accused be accorded right 
to have court correctly and intelli¬ 
gently instruct jury on essential ele¬ 
ments of crime charged and requir¬ 
ed to he proven by competent evi¬ 
dence. 

Fla.—Gerds v. State, 64 So.2d 915. 
Ohio.—State v. Collins, 115 N.E.2d 
844, 94 Ohio App. 401. 

(2) Accused was not denied fair 
trial and due process of law by trial 
court’s failure to instruct jury on 
issue whether he made confession. 
Ill.—^People V. Kelly, 89 N.E.2d 27, 

404 Ill. 281. 

Mental incapacity of accused 

(1) Due process prescribes as a 
fundamental right that no one shall 
be tried for commission of. crime 
when he is mentally incapable of 
making a rational defense, that is, 
incapable of remembering and intel¬ 
ligently stating the facts on which 
his defense rests, regardless of 
whether mental condition is casual, 
temporary, or permanent, and re¬ 
gardless of cause from which it re¬ 
sults. 


659 



§ 591 CONSTITUTIONAL LAW 


16A C.J.S. 

of judicial pro- | cedure,’^® and the law and evidence in the case.^o 


of the law,'^s the prescribed forms 

Q.g.—^XJ. S. V. Landicho, D.C.Alaska, 
72 F.Supp. 425. 

Miss.—Carter v. State, 21 So.2d 404, 
198 Miss. 523. 

N.J.—^Application of Burke, 112 A. 

2d 807, 34 N.J.Super. 460. 

Wash.—State v. Davis, 108 P.2d 641, 

6 Wash. 2d 696. 

(2) Due process guarantees all 
persons accused fair opportunity to 
present defense of insanity. 

U.S.—U. S. ex rel. Smith v. Baldi, 

C.A.Pa., 192 F.2d 540, affirmed 73 
S.Ct. 391, 344 U.S. 561, 97 L.Ed. 
549, separate opinion Daniels v. 
Allen, 73 S.Ct. 437, 344 U.S. 443, 
97 L.Ed. 469. 

Pa.—Commonwealth ex rel. Smith v. 
Ashe, 71 A.2d 107, certiorari de¬ 
nied 71 S.Ct. 40. 340 U.S. 812, 95 
L.Ed. 597. 

(3) An adjudication of the issue 
of accused’s insanity prior to trial 
is not necessary to satisfy due proc¬ 
ess, but accused is afforded his day 
in court by determination by jury 
of issue of insanity as separate is¬ 
sue in principal trial. 

Wash.—Kenstrip v. Cranor, 235 P. 
2d 467, 39 Wash.2d 403. 

(4) Due process of law entitled 
one accused of crime to notice and 
an opportunity to be heard before 
entry of order pursuant to statute 
committing him to state mental hos¬ 
pital for observation. 

Okl.—In re Lutker, 274 P.2d 786. 

(5) Where petitioner had been 
committed to mental hospital for 
observation and no notice had been 
given him and he had been afforded 
no opportunity to personally appear 
before the court, commitment was 
not in accordance with due process 
of law. 

Okl.—Ex parte Lackey, 279 P.2d 380 
—In re Lutker, 274 P.2d 786. 
lUCexitally oompetent tribtuLal 

Due process of law implies pres¬ 
ence of a tribunal not only impar¬ 
tial but also mentally competent to 
afford a hearing. 

XJ.s. —^U. S. ex rel. Leguillou v. Dav¬ 
is, D.C.Virgin Islands, 115 F.Supp. 
392, reversed on other grounds, C. 
A., 212 F.2d 681. 

Denial of fair and impartial trial 
not shown 

U.S.—U. S. V. Mesarosh, C.A.Pa., 223 
P.2d 449. 

Ill.—People V. Kelly, 89 Nr.E.2d 27, 
404 Ill. 281—People v. Thompson, 
75 N.E.2d 345, 398 Ill. 114, certio¬ 
rari denied 68 S.Ct. 384, 332 U.S. 
856, 92 L.Ed. 425, certiorari de¬ 
nied 69 S.Ct. 1497, 337 U.S. 943, 
93 L.Ed. 1747. 

Iowa.—State v. Warren, 47 iN'.W.2d 
221, 242 Iowa 1176. 

Md.—State ex rel. Dorsey v. War¬ 
den, Md. Penitentiary, 75 A. 2d 
774, 196 Md. 666. 


Mich.—^People v. Pickett, 63 N.W.2d 
681, 339 Mich. 294. 

Pa.—Commonwealth v. Petrillo, 19 
A.2d 288, 341 Pa. 209. 

Denial of fair and impartial trial 
shown 

U.S.—^U. S. ex rel. Leguillou v. Dav¬ 
is, D.C.Virgin Islands, 116 F.Supp. 
392, reversed on other grounds, C. 
A., 212 F.2d 681—^Hicks v. Hiatt, 
D.C.Pa., 64 F.Supp. 238. 

Cal.—People v. Mason, 165 P.2d 481, 
72 Cal.App.2d 699. 

Miss.—McCoy v. State, 42 So.2d 195, 
207 Miss. 272—Williams v. State, 
39 So.2d 3, 205 Miss. 515—Carter 
V. State, 21 So.2d 404, 198 Miss. 
523—Simmons v. State, 20 So.2d 
64, 197 Miss. 326, certiorari denied 
65 S.Ct. 590, 324 U.S. 821, 89 L.Ed. 
1391. 

NT.J.-Di Maio v. Reid, 37 A.2d 829, 
132 N.J.Law 17—Kruttschnitt v. 
Hagaman, 25 A.2d 200, 128 N.J. 
Law 246. 

Va,—^Winston v. Com., 49 S.E.2d 
611, 188 Va. 386. 

78. U.S.—Cole V. State of Arkansas, 
68 S.Ct. 514, 333 U.S. 196, 92 L.Ed. 
644—In re Oliver, Mich., 68 S. 
Ct. 499, 333 U.S. 257, 92 L.Ed. 682. 

Young V. Territory of Hawaii, 
C.C.AHawaii, 160 P.2d 289, certio¬ 
rari denied 67 S.Ct. 1736, 331 U.S. 
849, 91 L.Ed. 1858. 

Ga.—Bailey v. State, 77 S.E.2d 511, 
210 Ga. 52. 

Okl.—^Ex parte Hollins, 14 P.2d 243, 
64 Okl.Cr. 70—Polk v. State. 224 
P. 194, 26 Okl.Cr. 283. 

Or.—Corpus Juris Secundum quoted 
in State ex rel. Ricco v. Briggs, 
255 P.2d 1055, 1063, 198 Or. 413. 
Proceeding must be regular 
U.S.—Hopt V. Utah, Utah, 4 S.Ct. 

202, 110 U.S. 574, 28 L.Ed. 262. 
Utah.—Mill V. Brown, 88 P. 609, 31 
Utah 473, 120 Am.S.R. 935. 

12 C.J. p 1207 note 40. 

Trial court has duty to see that 
guaranty of fair and impartial trial 
shall be upheld and sustained. 

Okl.—^Brown v. State, 266 P. 476, 39 
Okl.Cr. 406. 

Subsequent verdict 

In prosecution for murder, where 
verdict of “not guilty” was announc¬ 
ed and recorded and jury discharg¬ 
ed, but following day those who 
had constituted the jury were reas¬ 
sembled and stated that former ver¬ 
dict was not complete verdict and 
that complete verdict was “guilty of 
voluntary manslaughter,” the sub¬ 
sequent verdict was unauthorized 
and a denial of due process and did 
not justify imposition of sentence 
for voluntary manslaughter. 

Pa.—Commonwealth v. Johnson, 59 
A.2d 128, 359 Pa. 287. 

79. U.S.—^Williams v. People of 
State of New York, 69 S.Ct. 1079, 
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837 U.S. 241, 93 L.Ed. 1337, re- 

hearing denied 69 S.Ct. 1529, 337 
U.S. 961, 93 L.Ed. 1760, rehearing 
denied 70 S.Ct. 34, 338 U.S. 841, 
94 L.Ed. 514—Chambers v. State 
of Florida, 60 S.Ct. 472, 309 U.S. 
227, 84 L.Ed. 716. 

U. S. ex rel. Smith v. Baldi, C.A. 
Pa., 192 P.2d 540, affirmed 73 S. 
Ct. 391, 344 U.S. 661, 97 L.Ed. 549, 
73 S.Ct. 437, 344 U.S. 443, 97 L. 
Ed. 469—Brandenburg v. Steele, 
C.A.Mo., 177 P.2d 279—Young v. 
Territory of Hawaii, C.C.A.Hawaii, 
160 P.2d 289, certiorari denied 67 
S.Ct. 1736, 331 U.S. 849, 91 L.Ed. 
1858. 

Ill.—^People V. Williams, 86 N.E.2d 
355, 403 Ill. 429. 

Miss.—Corpus Juris Secundum cited 
in Butler v. State, 63 So.2d 779, 
784, 217 Miss. 40. 

N.J.—In re Corpolongo, 100 A.2d 
503, 28 N.J.Super. 239, certiorari 
denied Corpolongo v. Legay, 74 
S.Ct. 873, 347 U.S. 1018, 98 L.Ed. 
1140. 

Utah.—Christiansen v. Harris, 163 
P.2d 314, 109 Utah 1—Mill v. 

Brown, 88 P. 609, 31 Utah 473, 120 
Am.S.R. 936. 

12 C.J. p 1207 note 20. 

80. U.S.—Carty v. U. S., C.A.Cal., 
190 P.2d 99. 

Ala.—Lowery v. State, 108 So. 351, 
21 Ala.App. 352—Lynn v. State, 
106 So. 344, 21 Ala.App. 2, certio¬ 
rari denied Ex parte Lynn, 106 
So. 347, 214 Ala. 77. 

Miss.—Butler v. State, 63 So.2d 779, 
217 Miss. 40. 

Court need not hear evidence on 

all disputed points where such hear¬ 
ing would be at best an idle ges¬ 
ture. 

U.S.—U. S. V. Mesarosh, C.A.Pa., 223 
F.2d 449. 

Mere recantation of testimony 

against an accused is not in itself 
ground for invoking the due process 
clause against a conviction. 

U.S.—Hysler v. State of Florida, 62 
S.Ct. 688 , 315 U.S. 411, 86 L.Ed. 
932. 

Md.—Madison v. State, 109 A.2d 96. 
Production or release of evidence 

(1) Neither state court nor De¬ 
partment of Justice is final arbiter 
of applicability of Fifth Amend¬ 
ment as entitling accused to evi¬ 
dence whose use is forbidden by de¬ 
partment regulation designed for 
secrecy, but the primary duty and 
power with respect to control of its 
agents is with the department, with 
a superior right in judiciary to de¬ 
termine whether constitution is vio¬ 
lated. 

Ala.—^Parsons v. State, 38 So.2d 209, 
251 Ala. 467. 

(2) If United States attorney gen¬ 
eral declines upon request to pro- 
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It is not afforded, in the absence of a corrective 
judicial process to remedy the wrong, by a mere 
pretense of a trial,such as a trial dominated by 
the spirit of mob violence,or a trial which of¬ 
ficers of the state use as a means and contrivance 
to secure a conviction and deprive accused of his 
liberty through the deliberate deception of court 


vide for production of information 
for use in defense, state court has 
done its duty to provide due proc¬ 
ess, but accused may then under¬ 
take to secure attorney general’s 
deposition or require him to release 
the evidence. 

Ala.—^Parsons v. State, supra. 
Sviden.ce held not to establish de¬ 
nial of due process of law 
U.S.—Iva Ikuko Toguri B’Aquino 
V. U. S.,’C.A.Cal., 192 F.2d 338, cer¬ 
tiorari denied 72 S.Ct. 772, 343 

U. S. 935, 96 L..Ed. 1343. rehearing 
denied 72 S.Ct. 1053, 343 U.S. 958, 
96 L.Ed. 1858, rehearing denied 
73 S.Ct. 786, 345 U.S. 931, 97 L. 
Ed. 1361, and rehearing denied, 
C.A., 203 F.2d 390. 

Cal.—Manchester v. People, 204 P.2d 
881, 33 Cal.2d 740, certiorari de¬ 
nied 69 S.Ct. 1508, 337 U.S. 948, 
93 L.Ed. 1751. 

Ga.—^Holley v. Lawrence, 22 S.E. 
2d 154, 194 Ga. 529, appeal dis¬ 
missed 63 S.Ct. 394, 317 U.S. 518, 
87 L.Ed. 434, rehearing denied 63 
S.Ct. 531, 318 U.S. 798, 87 L.Ed. 
1162, appeal dismissed 63 S.Ct. 
527, 317 U.S. 605, 87 L.Ed. 491. 
N.Y.—People v. Whitman, 66 N.T.S. 
2d 890, 185 Misc. 459—People ex 
Tel. Fisher v. Morhous, 49 IST.T.S. 
2d 110, 183 Misc. 51. 

Pa.—Commonwealth ex rel. Smith 

V. Ashe, 71 A.2d 107, certiorari de¬ 
nied 71 S.Ct. 40, 340 U.S. 812, 96 
L.Ed. 597. 

S0.5 U.S.—W'ilson v. Lanagan, D.C. 
Mass., 19 F.Supp. 870, aflarmed, C. 
C.A., 99 F.2d 544, certiorari de¬ 
nied 59 S.Ct. 486, 306 U.S. 634, 83 
L.Ed. 1035. 

Cal.—^People v. Gonzales, 124 P.2d 
44, 20 Cal.2d 165, certiorari de¬ 
nied Gonzales v. People of State 
of California, 63 S.Ct. 65, 317 U.S. 
657, 87 L.Ed. 528, rehearing denied 
63 S.Ct. 155, 317 U.S. 708, 87 L.Ed. 
564. 

Minn.—State ex rel. Butler v. Swen¬ 
son, 66 N.W.2d 1. 

SI. U.S.—Frank v. Mangum, Ga., 35 
S.Ct. 582, 237 U.S. 309, 59 L.Ed. 
969. 

Carruthers v. Reed, C.C.A.Ark., 
102 F.2d 933, certiorari denied 59 
S.Ct. 1047, 307 U.S. 643, 83 L.Ed. 
1523. 

Wilson V. Lanagan, B.C.Mass., 
19 F.Supp. 870, affirmed. C.C.A., 99 
F.2d 544, certiorari denied 69 S. 
Ct. 486, 306 U.S. 634; 83 L.Ed. 1035 
—^Downer v. Dunaway, B.C.Ga., 1 


F.Supp. 1001, conforming to, 
C.A., 53 F.2d 586. 

Cal.—^People v. Gonzales, 124 P.2d 
44, 20 Cal.2d 165, certiorari denied 
Gonzales v. People of State of Cal¬ 
ifornia, 63 S.Ct. 55, 317 U.S. 657, 
87 L.Ed. 528, rehearing denied 63 
S.Ct. 155, 317 U.S. 708, 87 L.Ed. 
564. 

82. U.S.—Hawk v. Olson, Neb., 66 
S.Ct. 116, 326 U.S. 271, 90 L.Ed. 
61—^White V. Ragen, Ill., 65 S.Ct 
978, 324 U.S. 760, 89 L.Ed. 1348, 
rehearing denied 66 S.Ct. 133, 326 
U.S. 807, 90 L.Ed. 492—Hysler v. 
State of Florida, 62 S.Ct 688, 315 
U.S. 411, 86 L.Ed. 932—Mooney v. 
Holohan, Cal., 55 S.Ct 340, 294 

U. S. 103, 79 L.Ed. 791, 98 A.L.R. 
406, rehearing denied Ex parte 
Mooney, 55 S.Ct. 611, 294 U.S. 732, 
79 L.Ed. 1261. 

U, S. ex rel. O'Connell v. Ra¬ 
gen, C.A.I11., 212 P.2d 272, certio¬ 
rari denied O'Connell v. Ragen, 
75 S.Ct 71, 348 U.S. 847, 99 L.Ed. 
667, rehearing denied 75 S.Ct 209, 
348 U.S. 890, 99 L.Ed. 700—U. S. 

V. Spadafora, C.A.I11., 200 F.2d 

140—^Ryles v. United States, C.A. 
Okl., 198 P.2d 199—Jones v. Com¬ 
monwealth of Kentucky, C.C.A. 
Ky., 97 F.2d 335. 

Petition of Sawyer, D.C.Wis., 
129 F.Supp. 687—^Hubbard v. Jac¬ 
ques, D.C.Mich., 95 F.Supp. 894— 
U. S. ex rel. Montgomery v. Rag¬ 
en, D.C.I11., 86 F.Supp. 382—John¬ 
son V. Bye, B.C.Pa,, 71 F.Supp. 
262, reversed on other grounds, 
C.A., 176 F.2d 250, reversed on 
other grounds 70 S.Ct 146, 338 
U.S. 864, 94 L.Ed. 530, rehearing 
denied 70 S.Ct 238, 338 U.S. 896, 
94 L.Ed. 651—Voigt v. Webb, D. 
awash., 47 F.Supp. 743. 

Ala.—^Ex parte Burns, 22 So.2d 517, 
247 Ala. 98. 

Cal.—Ex parte Wallace, 152 P.2d 1, 
24 Cal.2d 933—^People v. Gonzales, 
124 P.2d 44, 20 Cal.2d 165, certio¬ 
rari denied Gonzales v. People of 
State of California, 63 S.Ct 55, 
317 U.S. 657, 87 L.Ed. 528, rehear¬ 
ing denied 63 S.Ct 155, 317 U.S. 
708, 87 L.Ed. 564. 

Fla.—Skipper v. Schumacher, 169 
So. 58, 124 Fla. 384, appeal dis¬ 
missed and certiorari denied 57 
S.Ct 39, 299 U.S. 607, 81 L.Ed. 
376. 

Ga.—Burke v. State, 54 S.E.2d 350, 
205 Ga. 656. 

Md.—^Madison v. State, 109 A.2d 96. 

Mo.—State v. Eaton, 280 S.W.2d 63. 
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N.Y.—Morhous v. Supreme Court of 
New York, 56 N.E.2d 79, 293 N.Y. 
131. 

Va.—Smyth v. Godwin, 51 S.E.2d 
230, 188 Va. 753, certiorari denied 
69 S.Ct 1503, 337 U.S. 946, 93 

L.Ed. 1748. 

Evidence held not to show use of 
perjured testimony. 

U.S.—Cobb v. U. S., C.C.A.Tenn,, 161 
F.2d 814—Tompsett v. State of 
Ohio, C.C.A.Ohio, 146 F.2d 95, cer¬ 
tiorari denied 65 S.Ct 916, 324 

U. S. 869, 89 L.Ed. 1424—Casebeer 

V. Hudspeth, C.C.A.Kan., 121 F. 
2d 914, certiorari denied 62 S.Ct. 
1272, 316 U.S. 683, 86 L.Ed. 1755. 
rehearing denied 63 S.Ct 23, 317 

U. S. 704, 87 L.Ed. 562. 

Mass.—^Aronson v. Com., 121 N.B.2d 
669. 

N.Y.—People v. Whitman, 56 N.Y.S. 
2d 890, 185 Misc. 459. 

Prosecution’s knowledge 
Introduction of perjured testimony 
does not violate constitutional rights 
of accused unless introduced with 
prosecution's knowledge that it is 
perjured. 

U.S.—Owens v. Hunter, C.A.I<an., 
169 F.2d 971—Tilghman v. Hunt¬ 
er, C.C.A.Kan., 167 P.2d 661. 

Kowalak v. Frisbie, B.C.Mich., 
93 F.Supp. 777. 

82.5 Cal.—^Ex parte Wallace, 152 
P.2d 1, 24 Cal.2d 933. 

Pa.—Commonwealth ex rel. Sheeler 

V. Burke, 74 Pa.Dist.&Co. 241. 

82.10 U.S.—^Pyle V. Kansas, Kan., 
63 S.Ct. 177, 317 U.S. 213, 87 L. 
Ed. 214—Mooney v. Holohan, Cal., 
55 S.Ct 340, 294 U.S. 103, 79 L. 
Ed. 791. 

U. S. ex rel. Thompson v. Bye, 
C.A.Pa., 221 F.2d 763—U. S. v. 
Rutkin, C.A.N.J., 212 F.2d 641— 

U. S. ex rel. Almeida v. Baldi, 
C.A.Pa., 195 F.2d 815, certiorari de¬ 
nied Baldi V. U. S. ex rel. Almeida, 
73 S.Ct 639, 345 U.S. 904, 97 L.Ed. 
1341, rehearing denied 73 S.Ct 
828, 345 U.S. 946, 97 L.Ed. 1371. 

D.C.—Curtis V, Rives, 123 F.2d 936, 
75 U.S.App.B.C. 66. 

Ill.—Thompson v. People, 102 N.E. 

2d 315, 410 Ill. 256. 

Pa.—Commonwealth ex rel. Sheeler 

V, Burke, 74 Pa.Bist. & Co. 241. 

Deliberate suppression of evidence 
not shown 

N.Y.—People v. Whitman, 56 N.Y.S 
2d 890, 185 Misc. 459. 


and jury by the presentation of testimony known 
to be perjured, or using a confession with the 
knowledge that it was obtained by force or fraud.^^-^ 
Suppression of evidence may be a denial of due 
process when it is vital evidence, material to the is¬ 
sues of guilt or penalty.^2*^o Also, the guaranty 

c. 
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of due process of law may be violated by the absence least where the trial is a fair and impartial one 
of the judge for a considerable time during the argu- and fundamental principles of justice are not vio- 
ment of the case;83 a refusal to permit accused lated. While the requirements of the Fifth and 
to be heard at the proper time, as, on the question Sixth Amendments of the federal Constitution must 
of the free and voluntary character of a confession, be complied with in a trial in a federal court,*7 the 

at the preliminary inquiry as to its admissibility Fourteenth Amendment does not compel a state 

or a failure to stop promptly the method or manner to prescribe any particular method of trial or pre- 
of a cross-examination by the prosecutor which par- vent the legislature from making reasonable pro¬ 
takes of the “third degree,” the “rack,” or the visions for, and regulations of, the mode of trial 
“mquisition/’S5 but such amendment is a protection against crim¬ 

inal trials in state courts conducted in a manner 
On the other hand, the requirement of due proc- which amounts to a disregard of that fundamental 
ess of law is met where a trial is had according fairness essential to the very concept of justice and 

to the settled course of judicial proceedings,86 at in a way that necessarily prevents a fair trial.88-5 


Delilberate suppression, of evidence 
s3iown 

U.s.—U. S. ex rel. Montg-omery v. 
Ragen, D.C.Ill., 86 F.Supp. 382. 

83. Cal.—People v. Tupper, 55 P. 
125, 122 Cal, 424, 68 Am.S.R. 44. 
Moment of Inattentiveness by 

court during trial was not a denial 
of due process, 

Tex.—Gasway v. State, Cr., 248 S. 
W.2d 942, certiorari denied Gas¬ 
way V. State of Texas, 73 S.Ct. 
167, 344 XJ.S. 874, 97 L.Bd. 677. 

84. Miss.—^Warren v. State, 164 So. 
234, 174 Miss. 63. 

85. Ala.—Jones v. State, 109 So. 564, 
21 Ala.App. 505. 

86. Conn.—State v. Palko, 191 A. 
320, 122 Conn. 629, 113 A.L.R. 628, 
affirmed 68 S.Ct. 149, 302 U.S. 319, 
82 L.Ed. 288. 

Ga.—Hicks v. State, 27 S.E.2d 307, 
196 Ga. 671—Arthur v. State, 92 
S.E. 637, 146 Ga. 827. 

La.—State ex rel. Kavanaugh v. 
Mitchiner, 15 So.2d 809, 204 La. 
415. 

Miss.^—Butler v. State, 63 So.2d 779, 
217 Miss. 40. 

87. U.S.—U. S. V. Keown, D.C.Ky., 
19 F.Supp. 639. 

K.C.—State v. Hedgebeth, 46 S.B.2d 
663, 228 N.C. 269, certiorari dis¬ 
missed 68 S.Ct. 1185, 334 U.S. 806, 
92 L.Ed. 1739. 

Denial by a state of rights or 
privileges specifically embodied in 
the Fifth and Sixth Amendments to 
federal Constitution may, in certain 
circumstances, operate to deprive a 
person of due process of law in vio¬ 
lation of Fourteenth Amendment to 
federal Constitution. 

U.S.—^Ex parte Lee, D.C.R.I., 123 F. 
Supp. 439, 

N.j.«>.Ex parte Carter, 82 A.2d 662, 
14 N.J.Super. 691. ‘ ' 

The Sixth Amendment is not spe¬ 
cifically a limitation on state ac¬ 
tion, and does not of itself deter¬ 
mine scope of the phrase due proc¬ 
ess df law in Fourteenth Amend¬ 
ment, except to the extent that 


concept of ordered liberty is implicit 
in the Fourteenth Amendment. 

U.S.—Palko V. Connecticut, Conn., 68 
S.Ct. 149, 302 U.S. 319, 82 L.Ed. 
288. 

Gall V. Brady, U.C.Md., 39 F. 
Supp. 504, affirmed, C.C.A., 125 F. 
2d 253, certiorari denied 62 S.Ct. 
1305, 316 U.S. 702, 86 L.Ed. 1770. 
Procedural guaranty of the Sixth 
Amendment is protected against 
state invasion through the Four¬ 
teenth Amendment. 

U.S.—Boyd V. O’Grady, C.C.A.Neb., 
121 F.2d 146. 

Particular facts of case 

Judicial action by state court, 
which, if it occurred in a federal 
court, would violate the Sixth 
Amendment to federal Constitution, 
does not necessarily deprive accus¬ 
ed of due process of law under 
Fourteenth Amendment, but wheth¬ 
er there has been denial of due proc¬ 
ess is to be ascertained by apprais¬ 
al of all facts in given case. 

N.J,—Zasada v. State, 89 A.2d 45, 19 
N.J.Super. 589. 

88. U.S.—^Avery v. State of Ala¬ 
bama, Ala., 60 S.Ct. 321, 308 U.S. 
444, 84 L.Ed. 377. 

Coggins V. O’Brien, C.A.Mass., 
188 F.2d 130. 

Cal.—People v. Hickman, 268 P. 
909, 204 Cal. 470, appeal denied 
270 P. 1117, 204 Cal. 470—People 
V. Troche, 273 P. 767, 206 Cal. 
35, appeal dismissed and certio¬ 
rari denied Troche v. People of 
State of California, 60 S.Ct. 87, 
280 U.S. 624, 74 L.Ed. 592. 

People V, Luse, 212 P.2d 582; 95 
Cal.App.2d 200, appeal dismissed 
70 S.Ct. 676, 339 U.S. 908, 94 L. 
Ed. 1336. 

Mich.—People v. Simon, 36 N.W.2d 
734, 324 Mich. 450. 

Vt.—State V. Demag, 108 A.2d 390. 
12 C.J. p 1207 note 21. 

Due process clause of Pourteeuth 
Amendment does not incorporate as 
to state courts the specific guaran¬ 
tees found in the Sixth Amendment. 
U.S.—Commonwealth of Pennsyl- 
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' vania ex rel. Billman v. Burke, 
D.C.Pa., 74 F.Supp. 846, affirmed, 
C.A., 170 F.2d 413. 

Wash.—Gensburg v. Smith, 215 P.2d 
880, 35 Wash.2d 849, certiorari de¬ 
nied 71 S.Ct. 18, 340 U.S. 835, 95 L. 
Ed. 613. 

Mental condition of accused 

Federal due process does not go so 
far as to require a hearing on mental 
condition in any particular manner or 
at any particular state in the pro¬ 
ceedings, and the most that it re¬ 
quires is an opportunity to have ade¬ 
quate hearing on the question before 
guilt is finally determined. 

U.S.—U. S. ex rel. Smith v. Baldi, C. 
A.Pa., 192 F.2d 640, affirmed 73 S. 
Ct. 391, 344 U.S. 661, 97 L.Ed. 649, 
73 S.Ct. 437, 344 U.S. 443, 97 L.Ed. 
469. 

State action 

The action of prosecuting officers 
on behalf of the state, like that of 
administrative officers in the execu¬ 
tion of its laws, may constitute state 
action within the purview of the 
Fourteenth Amendment. 

U.S.—Voigt V. Webb, D.C.Wash., 47 
F.Supp. 743. 

88.5 U.S.—Adamson v. People of 
State of California, 67 S.Ct. 1672, 
332 U.S. 46, 91 L.Ed. 1903, 171 A.L. 

R. 1223, rehearing denied .68 S.Ct. 
27, 332 U.S. 784, 92 L.Ed. 367—Ly¬ 
ons V. State of Oklahoma, 64 S.Ct. 
1208, 322 U.S. 596, 88 L.Ed. 1481, 
rehearing denied 65 S.Ct. 26, 323 U. 

S. 809, 89 L.Ed. 645—Lisenba v. 
People of State of California, 62 
S.Ct. 280, 314 U.S. 219, 86 L.Ed. 
166, rehearing denied 62 S.Ct. 620, 
315 U.S. 826, 86 L.Ed. 1222. 

Kuykendall v. Hunter, C.A.Kan., 
187 F.2d 545. 

Randle v. Sanford, D.C.Ga., 79 P. 
Supp. 585. 

Cal.—People v. ^ Guarino, 282 P.2d 
638. 

Miss.—'Brooks v. State, 46 So.2d 94, 
209 Miss. 160. 

—'State V. Hedgebeth, 45 S.E.2d 
663, 228 N.C. 269, certiorari dis¬ 
missed 68 S.Ct. 1185, 334 U.S. 806, 
92 L.Ed. 1739. ' 
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The guaranty of due process is not a guaranty 
that every ruling of the court during the trial shall 
be correct, at least where there is an appropriate 
remedy for the correction of errors; and where the 
trial is conducted in accordance with the general 
principles of the prescribed procedure, mere errors 
of the trial court in the application of these prin¬ 
ciples may not constitute a denial of due process of 
law.Obviously, a reviewing court cannot say that 
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the guaranty of due process has been or is being 
violated where there is nothing whatever in the 
record indicating that accused has not received a 
fair and impartial trial or is being deprived of life 
or liberty without due process of law.^^* In applying 
the foregoing rules, various matters have been held 
not to constitute violations of the guaranty of due 
process of law.®^ 


Pa.—Commonwealth r. Ackerman, 106 
A.2d 886, 176 Pa.Super. 80, certio¬ 
rari denied 75 S.Ct. 438, 348 U.S. 
951, 99 L.Ed. 743. ' 

S.D.—State ex rel. Baker v. Jame¬ 
son, 38 N.W.2d 441, 72 S.D. 638-- 
State V. Haas, 8 N.W.Sd 569, 69 I 
S.D. 204. 

Tex.—McMurrin v. State, 239 S.W.2d 
632, 156 Tex.Cr. 434, certiorari de- 1 
nied 72 S.Ct. 115, 342 U.S. 874, 96 
D.Ed. 657—Harper v. State, 187 S. 
W.2d 570, 148 Tex.Cr. 354—New- 1 
man v. State, 187 S.W.2d 559, 148 
Tex.Cr. 645, certiorari denied 66 S. 
Ct. 174, 326 U.S. 772, 90 L.Ed. 466. 
SzpeditioTLs trial 

Courts do not deny due process 
just because they act expeditiously, 1 
and if no witnesses are suggested 
or information furnished that would 
possibly lead to some material evi¬ 
dence or witnesses, the mere failure 
to delay in order to investigate would 
not be a denial of due process. 

U.S.—^U. S. ex rel. Thompson v. 
Nierstheimer, C.C.AIll., 166 F.2d 
87, certiorari denied 68 S.Ct. 1603, 
334 U.S. 850, 92 L.Ed. 1773. 

.Federal iuterveutloxi 

If the state supplies no protective 
process, the federal courts will inter¬ 
vene to protect the life or liberty of 
•a citizen from a judgment where the 
trial is not conducted according to 
such standards. 

Ind.—State ex rel. White v. Hilge- 
mann, 34 N.E.2d 129, 218 Ind. 572. 
False testimony of juror 

The acquiescence of prosecuting 
.authority in false testimony of a pro¬ 
spective juror as to his relationship 
-with one of prosecuting attorneys 
is a failure to observe that funda¬ 
mental fairness essential to concept 
■ of justice violates due process, and 
is tantamount to co-operation in con¬ 
cealment of prospective juror’s prej¬ 
udice. 

Cal.—Ex parte Wallace, 152 P.2d 1, 
24 Cal.2d 933. 

'Voluntariness of confession 

(1) The Fourteenth Amendment 
does not forbid jury trial of issue of 
voluntariness of confession. 

VU.S.—Stein v. People ' of State of 
New York, 73 S.Ct. 1077, 346 U.S. 
156, 97 L.Ed. 1522, rehearing denied 
74 S.Ct. 13, 346 U.S. 842, 98 L.Ed. 
362—Cooper v. People of State of 
N. T„ 74 S.Ct. 13. 346 U.S. 842, 98 


L.Ed. 362 and Wissner v. People of 
State of N. Y., 74 S.Ct. 13, 346 U.S. 
842, 98 L.Ed. 362. 

(2) Although practice of submit¬ 
ting issue as to voluntariness of con¬ 
fession to jury along with other 
charges is not informative as to ju¬ 
ry’s disposition of voluntariness is¬ 
sue, and is not desirable, it does not 
deprive accused of due process of 
law. 

U.S.—Stein v. People of State of New 
York, 73 S.Ct. 1077, 346 U.S. 156, 97 
L.Ed. 1522, rehearing denied 74 S. 
Ct. 13, 346 U.S. 842, 98 L.Ed. 362— 
Cooper V. People of State of N. Y., 
74 S.Ct. 13, 346 U.S. 842, 98 L.Ed. 
362 and Wissner v. People of State 
of N. Y., 74 S.Ct. 13, 346 U.S. 842, 
98 L.Ed. 362. 

Denial of due process not shown 
Md.—^Fisher v. Swenson, 64 A.2d 124, 
192 Md. 717, certiorari denied 69 
S.Ct 1489, 337 U.S. 933, 93 L.Ed. 
1740. 

N.C.—State v. Hedgebeth, 45 S.E.2d 
563, 228 N.C. 269, certiorari dis¬ 
missed 68 S.Ct 1185, 334 U.S. 806, 
92 L.Ed. 1739. 

Ohio.—State v. Knight, 66 N.B.2d 645, 
77 Ohio App. 214, appeal dismissed 
64 N.E.2d 323, 146 Ohio St 130, cer¬ 
tiorari denied 66 S.Ct 960, 327 U.S. 
808, 90 L.Ed. 1032, rehearing de¬ 
nied 66 S.Ct 1117, 328 U.S. 878, 90 
L.Ed. 1646. 

89. U.S.—Sunal v. Large, Conn. & 
W.Ya., 67 S.Ct 1688, 332 U.S. 174, 
91 L.Ed. 1982, rehearing denied 68 
S.Ct 29, 332 U.S. 785, 92 L.Ed. 368, 
rehearing denied 68 S.Ct 895, 333 

U. S. 877, 92 L.Ed. 1153—Alexander 

V. U. S. ex rel. Kulick, Conn. «& W. 
Va-, 67 S.Ct 1588, 332 U.S. 174, 91 
L.Ed. 1982, rehearing denied 68 S. 
Ct 31, 332 U.S. 785, 92 L.Ed. 368 
—^Buchalter v. People of State of 
N. Y., 63 S.Ct 1129, 319 U.S. 427, 87 
L.Ed. 1492. 

Palakiko v. Harper, C.A.Hawaii, 
209 P.2d 75, certiorari denied 74 S. 
Ct 683, rehearing denied 74 S.Ct. 
789, 347 U.S. 979, 98 L.Ed. 1118. 
Cal.—Ex parte Coon, 112 P.2d 767, 44 
Cal.App. 2d 531. 

Ga.—Slicer v. State, 157 S.E. 664, 172 
Ga. 445. 

12 C.J. p 1207 notes 37-39, 41. 

Mere irregularities 

Whether accused has been convict¬ 
ed without due process of law is 

663 


fundamental, sweeping aside mere 
procedural matters, but it is not con¬ 
cerned with mere irregularities which 
do not form the basis of conviction. 
Ala.—Johnson v. State, 5 So.2d 632, 
242 Ala. 278, certiorari denied John¬ 
son V. State of Alabama, 62 S.Ct. 
1299, 316 U.S. 693, 86 L.Ed. 1763, 
rehearing denied 62 S.Ct. 1310, 316 

U. S. 713, S6L.Ed. 1778. 

The Fourteenth Amendment does 
not, in guaranteeing due process, as¬ 
sure immunity from judicial error. 
U.S.—Stein v. People of New York, 

73 S.Ct 1077, 346 U.S. 156, 97 L. 
Ed. 1522, rehearing denied 74 S.Ct. 
13, 346 U.S. 842, 98 L.Ed. 362, Coop¬ 
er V. People of State of New York, 

74 S.Ct 13, 346 U.S. 842, 98 L.Ed. 
362, and Wissner v. People of State 
of N. Y., 74 S.Ct 13, 346 U.S. 842, 
98 L.Ed. 362—^Milwaukee Electric 
Railway & Light Co. v. State of 
Wisconsin ex rel. City of Milwau¬ 
kee. Wis., 40 S.Ct 306, 252 U.S. 100, 
64 L.Ed. 476. 

Jurisdiction 

Failure of trial judge to define for 
jury the meaning of *‘reasonable 
doubt,” is an inadequacy which is 
subject to exception and to appeal 
but which does not amount to a de¬ 
nial of due process such as will oust 
court of jurisdiction to enter judg¬ 
ment 

U.S.—U. S. V. Jonikas, CjV.I 11.. 197 
P.2d 675, certiorari denied 73 S.Ct. 
171, 344 U.S. 877, 97 L.Ed. 679. 
D.C.—Kenion v. Gill, 155 P-2d 176, 
81 U.S.APP.D.C. 96. 

90. U.S.—^Buchalter v. People of 
State of New York, 63 S.Ct 1129, 
319 U.S. 427, 87 L.Ed. 1492. 

Colo.—CJorpns Juris Sectmdum quoted 
in Leick v. People, 281 P.2d 806, 
810. 

Kan.—State v. Dodd, 131 P.2d 725, 
156 Kan. 52, certiorari denied Dodd 

V. State of Kansas, 63 S.Ct 856, 
318 U.S. 784, 87 L.Ed. 1152. 

Ky.—^Drake v. Commonwealth, 91 S. 

W. 2d 1009, 263 Ky. 107. 

91. Production of Federal Bureau 
of Investigation report held not es¬ 
sential in prosecution for refusal to 
submit to induction. 

U.S.—U. S. V. De Lime, D.C.N.J., 121 
F.Supp. 750. 

Delay in trying accused 
U.S.—Petition of Sawyer, D.C.Wis., 
129 F.Supp. 687. 
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Batry of record of denial of prior 
oouvictloas where accused refused 
to admit or deny them 
Cal.—People v. Martin, 274 P.2d 509, 
127 Cal.App. 777. 

OousolidatioiL of indictments in'rolv- 
ing* similar or connected offenses 

Pa.—Commonwealth v. Ackerman, 106 
A.2d 886, 176 Pa.Super. 80, certio¬ 
rari denied 76 S.Ct. 438, 348 U.S. 
951, 99 KEd. 743. 

Pailure to take notes of testimony in 
ahseince of re<iuest 

Pa.—Commonwealth ex rel. Luzzi v. 
Tees, 108 A.2d 921, 176 Pa.Super. 
528—Commonwealth ex rel. Mc¬ 
Curdy V. Burke, 106 A. 2d 684, 175 
Pa.Super. 482. 

Pailure to allow accused to testify 
after case was argued 
U.S.—Eyer v. Brady, C.C.A.Md., 128 
P.2d 1012, certiorari denied 63 S. 
Ct. 157, 317 XJ.S. 679, 87 L.Ed. 645. 
Md.—State ex rel. Eyer v. Warden 
of Md. Penitentiary, 69 A.2d 746, 
190 Md. 767. 

Pailure of jurors to sigm verdict 
Miss.—^Wright v. State, 48 So.2d 609, 
209 Miss. 796. 

Bength of jury deliberations 
Kan.—Gibbons v. Hudspeth, 199 P.2d 
173, 166 Kan. 2. 

One trial for several offenses 
Cal.—^People v. Collier, 249 P.2d 72, 
113 Cal.App.2d 861. 

Beading of prior oonviotLons to jury 
Cal.—People v. Israel, 206 P.2d 62, 
91 Cal.App.2d 773, certiorari denied 
70 S.Ct 50, 338 U.S. 838, 94 L.Ed. 
612, rehearing denied 70 S.Ct. 150, 
338 U.S. 882, 94 L.Ed. 641. 

Tex.—Ex parte Boman, Cr., 268 S.W. 
2d 186. 

Questions as to possible defenses 
U.S.—U. S. ex rel. Eaverse v. Hohn, 
C.A.Pa,, 198 P.2d 934, certiorari de¬ 
nied 73 S.Ct 336, 344 U.S. 913, 97 
L.Ed. 704. 

Pailure to have indictments read in 
open court 

Pa.—Commonwealth ex rel. Spencer 
V. Ashe, 71 A.2d 799, 364 Pa. 442, 
certiorari denied 70 S.Ct. 1015, 339 
U.S. 990, 94 L.Ed. 1390. 

Pailure to seorve indictment on ac¬ 
cused 

U.S.—Richardson v. U. S., C.A.Mo., 
217 P.2d 696. 

Pike v. O’Brien, E.C.Mass., 86 
F.Supp. 173. 

Pailure to testify or defend 
U.S.—^Farrell v. Lanagan, C.C.A. 
Mass., 166 P.2d 845, certiorari de¬ 
nied 68 S.Ct 1509, 334 U.S. 853, 92 
L.Ed. 1776, rehearing denied 69 
S.Ct 9, 336 U.S. 839, 93 L.Ed. 391. 

Presence of complaining witness in 
court 

Cal.—People v. Horowitz, 161 P.2d 
833, 70 Cal.App.2d 676. 

Pact that judgei who had presided 
at trial at which prisoner’s confeder¬ 


ates were convicted of first-degree 
murder without recommendation of 
mercy, was present in courtroom at 
prisoner’s murder trial and had 
whispered consultations with the tri¬ 
al judge in view of the jury, did not 
constitute a denial of due process of 
law. 

U.S.—^U. S. ex rel. Darcy v. Handy, 
C.A.Pa., 224 F.2d 504, certiorari 
granted 76 S.Ct. 115, 360 U.S. 872, 
100 L.Ed. - 

Pailure to suspend sentence 
Ariz.—Varela v. Merrill, 74 P.2d 569, 
61 Ariz. 64. 

Okl.—Stone v. State, 188 P.2d 875, 86 
Okl.Cr. 1—Ex parte Boyd, 122 P.2d 
162, 73 OkLCr. 441. 

Absence of counsel during charge 
Pa.—Commonwealth ex rel. Presecan 
V. Ashe, 77 A.2d 684, 168 Pa.Super. 
267, certiorari denied Presecan v. 
Claudy, 72 S.Ct. 70, 342 U.S. 841, 96 
L.Ed. 635, 

Absence of material witnesses 
IsT.C.—State v. Wellmon, 22 S.E.2d 
437, 222 N.C. 216. 

Compulsory attendance of witnesses 
U.S.—Brewer v. Hunter, C.C.A.Kan., 
163 P.2d 341. 

N.J.—In re Cooper, 22 A.2d 632, 127 
N.J.Law 312. 

Proceedings which became confus¬ 
ed, heated, and argumentative 
through acts of accused did not con¬ 
stitute denial of due process. 

Ill.—People V. Doss, 51 N.E.2d 617, 
384 Ill. 400, certiorari denied Doss 
V. People of State of Illinois, 64 S. 
Ct. 788, 321 U.S. 789, 88 L.Ed. 1079. 
Proceedings hastily conducted 
Cal.—Ex parte Gutierrez, 265 P.2d 16, 
122 Cal.App. 661. 

Comment on failure of accused to tes¬ 
tify 

U.S,—Adamson v. People of State of 
California, 67 S.Ct. 1672, 332 U.S. 
46, 91 L.Ed. 1903, 171 A.L.R. 1223, 
rehearing denied 68 S.Ct. 27, 332 U. 
S. 784, 92 L.Ed. 367. 

Cal.—People v. Robinson, 197 P.2d 
776, 87 Cal.App.2d 772—People v. 
Ramsey, 189 P.2d 802, 83 Cal.App.2d 
707—People v. Greenberg, 167 P. 
2d 214. 73 Cal.App.2d 676, affirmed 
67 S.Ct. 1748, 331 U.S. 796, 91 L.Ed. 
1823, rehearing denied 68 S.Ct. 28, 
332 U.S. 784, 92 L.Ed. 367—People 
V. Cowan, 112 P.2d 62, 44 Cal.App.2d 
155. 

Iowa.—State v. Ferguson, 283 N.W. 
917, 226 Iowa 361. 

Bemarks or comments by court 
U.S.—^Draper v. Denno, D.C.N.T., 113 
F.Supp. 290, affirmed, C.A., 205 F. 
2d 670. 

Md.—Lubinski v. State, 22 A.2d 465, 
180 Md. 1. 

Conviction of offense of selling and 
possessing for sale or distribution an 
obscene, indecent, or impure book 
does not violate Fourteenth Amend¬ 
ment. 
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I Mass.—^Commonwealth v. Isenstadt 

62 N.E.2d 840, 318 Mass. 643. 

Trial under protection of state m n u 
tary force 

U.S.—Bard v. Chilton, C.C.A.Ky., 20 
F.2d 906, certiorari denied 48 S.Ct 
122, 275 U.S. 665, 72 L.Ed. 429. 

Appointment by court of alienists to 
examine accused 

Cal.—People v. Strong, 300 P. 84 
114 Cal.App. 622. 

Custody or close guarding of accused 
by ofaoer in court room 
U.S.—Kelley v. State of Oregon, 47 
S.Ct. 504, 273 U.S. 589, 71 L.Ed. 
790, error dismissed Willos v. State 
of Oregon, 47 S.Ct. 658, 274 U.S. 722 
71 L.Ed. 1326. 

Mass.—Commonwealth v. Millen, 194 
N.E. 463, 289 Mass. 441. 

Nev.—Ex parte McKay, 168 P.2d 315, 

63 Nev. 262, certiorari denied 67 s! 
Ct. 76, 329 U.S. 749, 91 L.Ed. 646. 

One trial of two defendants or for 
two crimes 

U.S.—^Hostetter v. U. S., C.C.A.C 0 I 0 ., 
16 P.2d 921. 

Cal.—People v. England, 35 P.2d 665, 
140 Cal.App. 310. 

Mass.—Commonwealth v. Gallo, 175 
N.E. 718, 276 Mass. 320, 79 A.L.B. 
1380. 

J>enial of motion for separate trial 
Cal.—People v. Burton, 205 P.2d 1065, 
91 Cal.App.2d 695, certiorari denied 
Sugarman v. People of State of 
Cal., 70 S.Ct. 187, 338 U.S. 886, 94 
L.Ed. 544. 

Denial of motion to suppress evi¬ 
dence 

U.S.—Application of Henry Lustig 
Co., D.C.N.T., 67 F.Supp. 306, af¬ 
firmed, C.C.A., U. S. V. Lustig, 163 
F.2d 85, certiorari denied 68 S.Ct 
88, 332 U.S. 776, 92 L.Ed. 360, re¬ 
hearing denied 68 S.Ct. 106, 332 U. 
S. 812, 92 L.Ed. 390. 

Statutes 

(1) Requiring production of books 
and papers of corporation accused. 
U.S.—Consolidated Rendering Co. v. 

Vermont, Vt, 28 S.Ct. 178, 207 U.S. 
641, 52 L.Ed. 327, 12 Ann.Cas. 658. 

(2) Providing for examination by 
physicians as to mental condition of 
accused. 

Mass.—Commonwealth v. Millen, 194 
N.E. 463, 289 Mass. 441. 

Fla.-McVeigh v. State, 73 So.2d 694. 
appeal dismissed 76 S.Ct. 210, 348 
U.S. 885, 99 L.Ed. 696. 

Mass.—McGarty v. Com., 95 N.E.2d 
168, 326 Mass. 413. certiorari denied 
71 S.Ct. 199, 340 U.S. 886, 96 L.Ed. 
643. 

Nev.—State ex rel. Sollars v. Eighth 
Judicial Dist. Court In and For 
Clark County, I>ept. No. 3, 281 P.2d 
396. 

Okl.—In re Lutker, 274 P.2d 786. 

Ex parte Lackey, Cr., 279 P.2d 
380. 
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S.C.—State V. Myers, 67 S.E.2d 506, 
220 S*a 309, 32 A.L.R.2d 430. 

(3) Bequiringr separate trial of 
plea of insanity. 

Cal.—People v. Daugherty, 256 P.2d 
911, 40 Cal.2d 876, certiorari denied 
Daugherty v. People of State of 
Cal., 74 S.Ct. 47, 346 U.S. 827, 98 
L.Ed. 352, rehearing denied 74 S.Ct. 
120, 346 U.S. 880, 98 L.Ed. 387— 
People V. D’Angelo, 88 P.2d 708, 
13 Cal.2d 203—^People v. Troche, 
273 P. 767, 206 Cal. 35, appeal dis¬ 
missed and certiorari denied Troche 
V. People of State of California, 50 
S.Ct. 87, 280 U.S. 524, 74 L.Ed. 592 
—^People V. Hickman, 268 P. 909, 
204 Cal. 470, appeal denied 270 P. 
1117, 204 Cal, 470, followed in Peo¬ 
ple V. Groves, 49 P.2d 888, 9 Cal. 
App.2d 317, rehearing denied 50 
P.2d 813, 9 Cal.App.2d 317. 

People V, Crowder, 158 P.2d 988, 
69 Cal.App.2d 304. 

La,—State v. Toon, 135 So. 7, 172 La. 
631. 

(4) Prescribing procedure for try¬ 
ing an issue of present insanity 
which provides a judicial examina¬ 
tion with an opportunity for accused 
to be heard. 

N.T.—People ex rel. Klesitz v. Mills, 
37 N.Y.S.2d 185, 179 Misc. 58. 

People ex rel. Anderson V. Super¬ 
intendent of Creedmoor State Hos¬ 
pital, 40 N,Y.S,2d 84. 

(6) Regarding sexual psychopathic 
persons. 

Cal.—^Ex parte Keddy, 233 P.2d 159, 
105 Cal.App.2d 215. 

Mich.—People v. Chapman, 4 N.W. 

2d 18, 301 Mich. 584. 

Mo.—State ex rel. Sweezer v. Green, 
232 S.W.2d 897, 360 Mo. 1249, 24 
A.L.R.2d 340. 

N.H.—In re Miller, 96 A.2d 116, 98 
N.H. 107. 

(6) Relating to the committing of 
persons unable to understand charge 
against them. 

Ind.—^Pinkenbiner v. Dowd, 108 N.E. 
2d 261, 231 Ind. 416. 

(7) Providing for heavier sentence 
for one who has had previous felony 
convictions. 

Neb.—Rains v. State, 5 N.W.2d 887, 
142 Neb. 284. 

(8) Providing that jury, before 
whom any person indicted for mur¬ 
der shall be tried, shall find if it is 
murder in the first or second degree, 
but if accused is convicted by con¬ 
fession, court shall determine the 
degree of the crime. 

Md,—Abbott V. State, 52 A.2d 489, 
188 Md. 310. 

Pailnre of law to provide method 
for enforcing attendance of nonresi¬ 
dent witnesses or procuring their 
depositions. 

Ga—Minder t. State, 39 S.E. 284, 
113 Ga. 772, affirmed 22 S.Ot. 224, 
183 TJ.S. ,559, 46 L.Ed. 328. 
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Pailnre of state to furnish evidence 
to accused 

Ill.—People V. Dabbs, 23 N.E.2d 343, 
372 Ill. 160. 

Mich.—^People v. Worden Grocer Co., 
77 N.W. 315, 118 Mich. 604. 
Refusal to allow inspectioiL of 

(1) Tangible evidence before trial'. 
Mass.—Commonwealth v. Bartolini, 

Mass., 13 N.E.2d 382. 299 Mass. 603, 
certiorari denied 58 S.Ct. 950, 304 

U. S. 665, 82 L.Ed. 1531. 

(2) Property taken from accused 
on his arrest. 

Iowa.—State v. Hassan, 128 N.W. 
960, 149 Iowa 518. 

(3) Confession before trial. 

U.S.—Leland v. State of Oregon, 72 
S.Ct 1002, 343 U.S. 790, 96 L.Ed. 
1302, rehearing denied 73 S.Ct. 4. 
344 U.S. 848, 97 L.Ed. 659. 

(4) Documentary evidence not of 
significance in respect of any issue. 
U.S.—Buchalter v. People of State of 

New York, 63 S.Ct 1129, 319 U.S. 
427, 87 L.Bd. 1492. 

TTse of exhibit, prepared to resemble 
another, to discredit witnesses on 
identification 

N.J,—State V. Walter. 186 A. 429, 14 
N.J.Misc. 547, affirmed 189 A. 621, 
117 N.J.Law 547. 

Conviction obtained by testimony 
of accomplice who had agreed to tell 
all he knew in return for recommen¬ 
dation by the prosecuting attorney to 
the judge for leniency. 

Ill.—People V. Karatz, 6 N.E.2d 842, 
365 Ill. 255. 

Ruling of court as to 

(1) The effect of a verdict on a 
former trial in its relation to a plea 
of former jeopardy on a second trial. 
Tenn.—State v. Pry, 39 S.W. 231, 98 

Tenn. 323. 

(2) The defenses available to ac¬ 
cused. 

U.S.—Collins V. Johnston, Cal., 36 
S.Ct 649, 237 U.S. 502, 69 L.Ed. 
1071. 

(3) The timeliness of objections 
by accused. 

U.S.—Dreyer v. Illinois, Ill., 23 S. 
Ct 28, 187 U.S. 71, 47 L.Ed. 79. 

(4) Refusal to employ experts for 
accused and if necessary to act as 
witnesses on his behalf. 

U.S.—McGarty v. O’Brien, C.A.Mass., 
188 F.2d 151. 

Pa.—Commonwealth ex rel. Smith 

V. Ashe, 71 A.2d 107, 364 Pa. 93, 
certiorari denied 71 S.Ct. 40, 340 
U.S. 812, 95 L.Ed. 697. 

railure or omission of trial court 

(1) To see that the testimony is 
read or repeated to accused person 
unable to hear it on account of deaf¬ 
ness. 

U.S.—Pelts V. Murphy, Ill., 26 S.Ct. 
366, 201 U.S. 123, 50 L.Ed. 689. 

(2) To charge the jury as to the 
presumption of innocence. 

665 


U.S.—Howard v, Fleming, N.C., 24 
S.Ct. 49, 191 U.S. 126, 48 L.Bd. 121. 

(3) To instruct jury with respect 
to confessions as evidence. 

Mich.—People v. Thomas, 53 N.W.2d 
349, 333 Mich. 496. 

(4) Properly to direct adjournment 
of jury. 

Ill.—People V. Schaffner, 46 N.E.2d 
989, 382 Ill. 266. 

(5) To submit to the jury, with 
other forms of verdict, a form of not 
guilty. 

Ohio.—State v. Wells, 17 N.E.2d 658, 
134 Ohio St. 404. 

(6) To exercise its right to initiate 
pretrial procedure by inviting attor¬ 
neys for State and accused to appear 
before court for a conference after 
accused’s plea of guilty. 

N.J.—State V. La Salle, 89 A.2d 94, 19 
N.J. Super. 510, certiorari denied 
La Salle v. Carty, 73 S.Ct. 60, 844 
U.S. 844, 97 L.Ed- 657. 

Representation of prosecuting attor¬ 
ney by other counsel with court’s 
assent 

N.C.—State v. Conly, 41 S.E. 534, 130 
N.C. 683. 

Varions remarks of prosecutor in ar¬ 
gument to jury 

U.S.—Buchalter v. People of State 
of New York, 63 S.Ct. 1129, 319 U. 
S. 427, 87 L.Ed. 1492. 

Sampsell v. People of State of 
California, GA-Cal., 191 F.2d 721, 
certiorari denied 72 S.Ot. 369, 342 
U.S. 929, 96 L.Bd. 692—Adams v. 
U. S., C.C.A.Cal., 152 P.2d 743. 

Draper v. Denno, D.C.N.Y., 113 
P.Supp. 290, affirmed, C.A,, 205 P. 
2d 570. 

Soulia V. O’Brien, D.C.Mass., 94 
P.Supp. 764, affirmed 188 P.2d 233, 
certiorari denied 71 S.Ct. 794, 341 
U.S. 928, 95 L.Ed. 1359, rehearing 
denied 71 S.Ct. 1006, 341 U.S. 957, 
95 L.Ed. 1378. 

Cal.—^People v. Goldstein, 191 P.2d 
102, 84 Cal.App.2d 581. 

Gg.—Hicks V. State, 27 S.E.2d 307, 
196 Ga. 671. 

Ill.—People V. Scheck, 190 N.E. lOS, 
356 Ill. 56, 91 A.L.R, 1472. 

Md.—Glickman v. State, 60 A.2d 216, 
190 Md, 516—^Apple r. State, 59 A. 
2d 509, 190 Md. 661. 

Mo.—State v. Massey, 219 S.W. 2d 
326, 358 Mo. 1108. 

Change of theory in final summa¬ 
tion, where,the case was not submit¬ 
ted by the court to the jury on the 
new theory and the variance could 
make no difference in the defense, 
which was that defendant was not 
at the scene of the crime and had no 
knowledge of, or connection with, 
the crime, did not deny due proc¬ 
ess. 

N.J.—State V. Hauptmann, 180 Al, 
809, 116 N.J.Law 412, certiorari de¬ 
nied Hauptmann v. State of New 
Jersey, 56 S.Ct. 310, 296 U.S. 649 
80 L.Ed. 461. 
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b. Assistance of Comsel; Time of Trial 

The accused must not be denied the effective assist¬ 
ance of counsel in the preparation for, and the conduct 
of, his trial at least in capital cases. The concept of 
due process of law, however, does not obligate the states, 
whatever may be their views, to furnish counsel in every 
criminal case, and where the riaht to counsel exists it 
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may be waived by the accused. The denial of due process 
by the presence or absence of accused at the trial de¬ 
pends on whether a Just hearing would be thwarted by 
his absence. 

It is a deprivation of due process of law to deny 
to accused his right to the assistance of counsel in 
the preparation for, and conduct of, his trial,92 


Instruction 

(1) In seduction prosecution, that 
the law presumes that the prosecu¬ 
trix was virtuous. 

Ga,—Moon v. State, 174 S.E. 176, 49 
Ga.App. 9. 

(2) That accused who takes the 
stand desires and intends that his 
evidence shall tend to shield him 
from the consecLuences of the charge. 
Vt.-—State V. Stacy, 160 A. 257, 104 

Vt. 379, motion denied 160 A. 747, 
104 Vt. 379. 

(3) Consisting of the reading of a 
statute covering a refused rectuested 
instruction. 

Cal.—People v. Baker, 271 P. 765, 
94 Cal.App. 628. 

(4) Where instruction fairly rais¬ 
ed question whether challenged con¬ 
fession was voluntary. 

TJ.S.—Lyons v. State of Oklahoma, 64 

S.Ct. 1208, 322 U.S. 596, 88 L.Ed. 
1481, rehearing denied 65 S.Ct. 26, 
323 U.S. 809, 89 L.Ed. 645. 

Mo.—State v. Ellis, 193 S.W.2d 31, 
354 Mo. 998, certiorari denied 66 S. 
Ct. 1374, 328 U.S. 873, 90 L.Ed. 1642 
—State V, Sanford, 193 S.W.2d 37, 
364 Mo. 998, certiorari denied 66 S. 
Ct. 1373, 328 U.S. 873, 90 L.Ed. 
1642, 

(6) Other instructions. 

U.S.—^Draper v. Denno, D.C.N.T., 113 
P.Supp. 290, affirmed, C.A., 206 P. 
2d 570. 

Submission to Jury of choice of 
death or life Imprisonment as pun. 
Ishment of defendant in the event of 
his conviction of first-degree murder. 
U.S.—^Ex parte Sullivan, C.C.A.Arlz., 
83 P.2d 796. 

Proceedings after oyexruling of de¬ 
murrer. 

Due process Is not denied because, 
after a demurrer to the Indictment 
has been overruled, the Jury Is dis¬ 
missed, accused is required to plead, 
the same Jury is sworn, and the trial 
proceeds. 

U.S.—^Lovato V. New Mdxico, N. M., 
37 S.Ct. 107, 242 U.S. 199, 61 L.Ed. 
244. 

diving eachibits to jury with con¬ 
sent of defendants’ counsel pursuant 
to trial Judge’s telephone directions. 
U.S.—Pice V. U. S., O.C.A.N.T., 35 F. 
2d 689, certiorari denied 60 S;'Ct. 
246, 281 U.S. 730, 74 L.Ed. 1146. 

Permitting Jury to take written 
dCCuments containing incriminatory 
admissions or confessions did not 
deny to accused due process of law. 


Ga.—Smithwick v. State, 34 S.E.2d 
28, 199 Ga. 292. 

Exclusion of public 

(1) Where, on a trial for rape, it 
appeared that the victim, because of 
youth and nervousness, could not 
testify before a crowd, the exclusion 
of all persons during her examina¬ 
tion, except court officers, jurors, 
counsel, defendant and the prosecu¬ 
trix and certain of their relatives, 
members of the bar, and representa¬ 
tives of the press, did not violate 
the constitutional guaranty of due 
process of law. 

Ga.—Moore v. State, 108 S.E. 47, 161 
Ga. 648, error dismissed Moore v. 
State of Georgia, 43 S.Ct. 98, 260 
U.S. 702, 67 L.Ed. 471. 

(2) The trial court’s oral an¬ 
nouncement during the trial that the 
general public would be excluded was 
not a denial of due process, where it 
was not carried out. 

U.S.—Gaines v. State of Washing¬ 
ton, 48 S.Ct. 468, 277 U.S. 81, 72 L. 
Ed. 793. 

(3) Statute providing that court 
may exclude general public admit¬ 
ting only such persons as may have 
a direct interest In trial involving 
sex offense against minor does not 
violate due process. 

U.S.—Melanson v. O’Brien, C.A.Mass., 
191 F.2d 963. 

Mass.—Commonwealth v. Blondin, 87 
N.E.2d 465, 324 Mass. 664. 

(4) Denial of constitutional right 
to a public trial, where accused en¬ 
joyed benefit of competent counsel 
at every stage of proceeding and 
had available remedy by appeal, did 
not ipso facto violate due process. 
Minn.—State ex rel. Baker v. Utecht, 

21 N.W.2d 328, 221 Minn. 146, cer¬ 
tiorari denied 66 S.Ct. 971, 327 U.S. 
810, 90 L.Ed. 1034. 

(6) Where applications for order 
of prohibition restraining judge of 
court of general sessions from en¬ 
forcing order made during trial of 
criminal case excluding general pub¬ 
lic and the press from court room 
for duration of people’s case were 
made by newspaper publishers and 
associations as members of the pub¬ 
lic and not by defendant In criminal 
case, no question as to violation of 
defendant's right to due process of 
law under Fourteenth Amendment to 
United States Constitution was pre¬ 
sented for determination. 

N.Y.—United Press Ass’ns v. Valen- 
te, 120 N.Y.S.2d 642, 203 Misc. 220, 
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affirmed 120 N.T.S.2d 174, 281 App 
Div. 396, and 123 N.E.2d 777, 308 N 

T. 71. 

(6) Accused was not denied due 
process of law on ground that assist¬ 
ance of private stenographer was de¬ 
nied his counsel under court’s ruling 
that only officials of court, witness¬ 
es and relatives of defendant could 
remain in courtroom, where special 
judge appointed to try case advised 
defense counsel before any testi¬ 
mony had been taken that he might 
have a stenographer assist him. 

Ala,—Beeves v. State, 68 So.2d 14, 
260 Ala. 66, reversed on other 
grounds 75 S.Ct. 214, 348 U.S. 
891, 99 L.Ed. 700. 

Substitution of another judge, who 

had thoroughly acquainted himself 
with the facts and read the evidence 
for trial judge who became ill. 

U.S.—Simons v. U. S., C.G-AWash., 
119 F.2d 539, certiorari denied 62 
S.Ct. 78, 314 U.S. 616, 86 L.Ed. 
496. 

Order of proof 

The court did not deny due proc¬ 
ess in not requiring prosecution to 
present all testimony relating to 
any one defendant at one time before 
presenting testimony as to other de¬ 
fendants, where there was large 
number of defendants. 

Mich.—People v. McCrea, 6 N.W.2d 
489, 303 Mich. 213, certiorari de¬ 
nied McCrea v. People of State of 
Mich., 63 S.Ct. 851, 318 U.S. 783, 
87 L.Ed. 1160. 

92. U.S.—'Chandler v. Fretag, Tenn., 
76 S.Ct. 1, 348 U.S. 3, 99 L.Ed. 4- 
Wade V. Mayo, Fla., 68 S.Ct. 1270. 
334 U.S. 672, 92 L.Ed. 1647—Avery 

V. State of Alabama, Ala, 60 S.Ct 
321, 308 U.S. 444. 84 L.Ed. 377. 

O’Brien v. Lindsey, C.AMass., 
204 F.2d 359—U. S. ex rel. Darcy 
V. Handy, C.A.Pa., 203 F.2d 407, 
certiorari denied Maroney v. U. S. 
ex rel. Darcy, 74 S.Ct. 103, 346 U. 
S. 865, 98 L.Ed. 375—Melanson v. 
O'Brien, C.A.Mass., 191 F.2d 963— 

U. S. V. Bergamo, C.C.A.Pa, 164 
P.2d 31—Spence v. Dowd, C.C.A. 
Ind., 146 P.2d 451—Sanford v. Bob¬ 
bins, C.C.A.Ga., 115 F.2d 435, cer¬ 
tiorari denied Bobbins v. Sanford, 
61 S.Ct. 737, 312 U.S. 697, 85 L.Ed- 
1132. 

Ex parte Sullivan, D.C.Utah, 107 
F.Supp. 614—Todd v. Do^yd, D.C. 
Ind., 100 F.Supp. 485 —Application 
of Middlebrooks, D.C.Cal., 88 E- 
Supp. 943, reversed on other 
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or the effective assistance of counsel, 92.5 and j his right to confer privately with such counsel 


grounds, C.A., Ross v. Middle- 
brooks 188, F.2d 308, certiorari de¬ 
nied 72 S.Ct. 90, 342 U.S. 862, 96 
L.Ed. 649—Harper v. Wall, D.C. 
N.J., 85 F.Supp. 783—Gann v. 

Gough, D.C.Ga., 79 F.Supp. 912, re¬ 
versed on other grounds, C.A., Hi¬ 
att V. Gann, 170 F.2d 473, certiorari 
denied 69 S.Ct. 1148. 337 U.S. 920, 

93 L.Ed. 1729, rehearing denied 
69 S.Ct. 1497, 337 U.S. 950, 93 L.Ed. 
1752—^U. S. ex rel. Hall v. Ragen, 
D.C.Ill., 60 F.Supp. 820. 

Cal.—^Ex parte McCoy, 194 P.2d 531, 

32 Cal.2d 73—People v. Gonzales, 
124 P.2d 44, 20 Cal.2d 165, certio¬ 
rari denied Gonzales v. People of 
State of California, 63 S.Ct, 55, 317 

U.S. 657, 87 L.Ed, 528, rehearing 
denied 63 S.Ct. 155, 317 U.S. 708, 87 
L.Ed. 564. I 

People V. Mora, 262 P.2d 594, 120 
Cal.App.2d 896—Prudential Ins. Co. 
of America v. Small Claims Court 
of City and County of San Fran¬ 
cisco, 173 P.2d 38, 76 Cal.App.2d 
379, 167 A.L.R. 820. 

Fla.—House v. State, 177 So. 705, 
130 Fla. 400. 

Ga.—Walker v. State, 22 S.E.2d 462, 
194 Ga. 727—^IWlcoxon v. Aldredge, 
15 S.E.2d 873, 192 Ga. 634, 146 A. 
L.R. 365. 

Ind,—State v. Lindsey, 106 N.E.2d 
230, 231 Ind. 126—'Campbell v. 

State, 96 N.E.2d 876, 229 Ind. 198 
—State ex rel. McManamon v. 
Blackford Circuit Court, 95 N.E.2d 
556, 229 Ind. 3. 

Kan.—^Dunfee v. Hudspeth, 178 P.2d 
1009, 162 Kan. 524. 

Mass.—^Lindsey v. Com., 116 K.E.2d 
691, 331 Mass. 1. 

K.Y.—People v. Koch, 87 N.E.2d 417, 
299 N.T. 378. 

Okl.—^Ex parte Stinnett, 110 P.2d 
310, 71 Okl.Cr. 184. 

Pa.—Commonwealth ex rel. Robinson 

V. Maroney, 107 A.2d 188, 175 Pa. 
Super. 529—Commonwealth ex rel. 
Dote V. Burke, 96 A.2d 151, 173 Pa. 
Super. 192—Commonwealth ex rel. 
Carlini v. Burke, 92 A.2d 267, 172 
Pa. Super. 116—Commonwealth v. 
Strada, 90 A2d 335, 171 Pa.Super. 
358. 

S.D.—State ex rel. Henning v. Jame¬ 
son, 22 N.W-2d 731, 71 S.D. 144. 

Tex.—Johnson v. State, 251 S.W.2d 
739, 157 Tex.Cr. 664. 

Purpose of gnaraaty of right of 
counsel is to protect accused from 
a conviction resulting from his own 
ignorance of legal and constitutional 
rights. 

Minn.—State ex rel. Baker v. Utecht, 
21 N.W.2d 328, 221 Minn. 145, cer¬ 
tiorari denied 66 S.Ct. 971, 327 U.S. 
810, 90 L.Ed. 1034. 

Bright of accused to assistance of 
counsel means that accused is enti¬ 
tled to the good faith assistance of 
a lawyer in defending him against 


the indictment on which he is put to 
trial. 

U.S.—^U. S. ex rel. Foley v. Ragen, D. 

C. Ill., 62 F.Supp. 265, reversed on 

other grounds, C.C.A., 143 F.2d 

774. 

Insanity of accnsed 

(1) If prisoner was, as alleged in 
his petition for writ of habeas cor¬ 
pus, convicted and sentenced to life 
imprisonment on trial without benefit 
of counsel, at time when prisoner 
was insane and unable to defend, he 
was deprived of liberty without due 
process of law. 

U.S.—Massey v. Moore, Tex., 75 S. 
Ct. 145, 348 U.S. 105, 99 L.Ed. 135. 

(2) The presumption of continu¬ 
ance of unsound mental condition of 
one previously adjudged to be insane 
requires appointment of attorney as 
next friend and counsel prior to ar¬ 
raignment on criminal charge, in 
order that such step in criminal pro¬ 
cedure can be made with due proc¬ 
ess of law. 

Wash.—^Varner v. Cranor, 259 P.2d 
417, 42 Wash.2d 860—Kenstrip v. 
Cranor, 235 P.2d 467, 39 Wash.2d 
403, 

(3) Statutory provisions directing 
inquiry as to present sanity of ac¬ 
cused under sentence of death do not 
require appointment of counsel for 
accused and failure of trial court 
to take such action, on accused’s ap¬ 
pearance in court without counsel, 
would not offend the standards of 
due process. 

Cal.—People v. Riley, 235 P.2d 381, 37 
Cal.2d 610. 

Due process held denied 
Cal.—People v. Zammora, 152 P.2d 
180, 66 Cal.App.2d 166. 

Miss.—Gray v. State, 78 So.2d 588. 
Due process held not denied 
I U.S.—Stroble v. State of California, 
72 S.Ct. 699, 343 U.S. 181, 96 L.Ed. 
872, rehearing denied Stroble v. 
People of State of Cal., 72 S.Ct 
1039, 343 U.S. 952, 96 L.Ed. 1353. 

McKinney v. U. S., C.ACal., 222 
F.2d 361. 

Ala.—Smith v. State, 38 So.2d 287, 34 
Ala-App. 194. 

Fla.—McAfee v. State, 46 So.2d 455. 
92.5 U.S.—Hawk v. Olson, Keb., 66 
S.Ct. 116, 326 U.S. 271, 90 L.Ed, 61. 

O'Brien v. Lindsey, C.A.Mass., 
204 F.2d 359—^U. S. v. Bergamo, C. 
C.A.Pa., 154 P.2d 31—^Amrine v. 
Tines, C.C.A,Kan., 131 F.2d 827. 

Hawk V. Hann, U.C-Neb., 103 F. 
Supp. 138, vacated on other 
grounds, C.A., Hann v. Hawk, 206 
F.2d 839, rehearing denied 207 F. 
2 (i 82—^U. S. ex rel. Stidham v. 
Swope, D.aCal., 96 F.Supp, 773. 

D. C.-Coplon V, U. S., 191 F.2d 749, 
89 U.S.App.D.C. 103, certiorari de¬ 
nied U. S. V. Coplon, 72 S.Ct. 363, 
342 U.S. 926, 96 L.Ed. 690, and 
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Coplon V. U. S., 72 S.Ct 363, 342 
U.S. 926, 96 L.Ed. 690—^Neufield v. 
U. S., 118 F.2d 375, 73 App.D.C. 
174, certiorari denied Ruben v, U- 

5., 62 S.Ct 580, 315 U.S. 798, 86 L. 
Ed. 1199. 

Mass.—Lindsey v. Com., 116 K'.E.2d 
691. 

Nev.—^Ex parte Kramer, 122 P.2d 862, 
61 Nev. 174, appeal dismissed Dra- 
mer v. Sheehy, 62 S.Ct 1283, 316 

U. S. 646, 86 L.Ed. 1730, rehearing 
denied 63 S.Ct 22, 317 U.S. 703, 

87 L.Ed. 662. 

Pa.—Commonwealth ex rel. Sheeler 

V. Burke, 74 Pa.Dist & Co. 241. 
Expediting trial 

It is denial of accused's consti¬ 
tutional right to fair trial to force 
him to trial with such expedition as 
to deprive him of effective aid and 
assistance of counsel. 

U.S.—White V. Ragen, Ill., 65 S.Ct 
978, 324 U.S. 760, 89 L.Ed. 1348, 
rehearing denied 66 S.Ct. 133, 326 

U. S. 807, 90 L.Ed. 492. 

U. S. ex rel. Mills v. Ragen, D.C. 

111., 77 F.Supp. 15. 

W.Va.—State ex rel. West Virginia- 
Pittsburgh Coal Co. v. Eno, 63 S. 
E.2d 845, 135 W.Va, 473. 

Effective assixtanc# of oounsel held 
not denied 

U.S.—McDonald v. Swope, C.ACal.. 
173 P.2d 852, certiorari denied 69 
S.Ct 1522, 337 U.S. 960, 93 L.Ed. 
1759—Gann v. Pescor, C.C.A.Mo., 
164 P.2d 113. 

Cal.—In re Egan, 149 P.2d 693, 24 
Cal.2d 323, certiorari denied Egan 

V. State of Cal., 65 S.Ct 272, 323 
U.S. 785, 89 L.Ed. 626. 

J0f,c.—Tolbert v. U. S., Mun.App., 55 
A.2d 91. 

93. U.S.—Chandler v. Fretag, Tenn., 
75 S.Ct 1, 348 U.S. 3, 99 L.Ed, 4 
—^Hawk V. Olson, Neb., 66 S.Ct. 
116, 326 U.S. 271, 90 L.Ed. 61. 

O'Brien v. Lindsey, C.AMass., 
204 F.2d 359. 

Melanson v. O’Brien, D.C.Mass., 
95 F.Supp. 230, vacated on other 
grounds, C.A, 191 F.2d 963, and 
opinion supplemented, D.C., 101 F. 
Supp. 164—Gann v. Gough, D.C. 
Ga,, 79 F.Supp. 912, reversed on 
other grounds, C.A., Hiatt v. Gann, 
170 F.2d 473, certiorari denied 69 
S.Ct 1148, 337 U.S. 920, 93 L.Ed. 
1729, rehearing denied 69 S.Ct 
1497, 337 U.S. 950, 93 L.Ed. 1752— 
Louie Tung v. Coleman, D.C.Idaho, 
5 F.Supp. 702. 

Alsu—Garrett v. State, 29 So.2d 8, 
248 Ala. 612. 

N.C.—State v. Farrell, 26 S.E.2d 322, 
223 N.C. 321. 

Ohio.—Thomas v. Mills, 157 N.E. 488 
117 Ohio St 114, 54 AL.R. 1220. 
Wash.—Corpus Juris Secundum cited 
in State v. Hart\v''g, 219 P.2d 564, 
566, 36 Wash.2d 598. 
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reasonable time and opportunity to secure counsel to conduct his own defense, his right to have coim- 
of his own choice^^ and to prepare for trial or, sel appointed to defend him,96 whether or not re- 
when he is unable to employ counsel and unable 


Intrusion on conferences ^ I 

Effective representation by counsel 
was denied by government agent's in¬ 
trusion on conferences between ac¬ 
cused and his counsel. 

D.C.—Caldwell v. U. S., 205 F.2d 879, 
92 U.S.App.D.C. 355. 

94. TJ.S.—Chandler v. Fretag, Tenn., 
75 S.Ot. 1, 348 U.S. 3, 99 L.Ed. 4— 
Powell V. State of Alabama, 53 S. 
Ct. 55, 287 U.S. 45, 77 L.Ed. 158, 
84 A.L.R. 627—Patterson v. State 
of Alabama, 53 S.Ct. 55, 287 U.S. 
45, 77 L.Ed. 158, 84 A.L.R. 527— 
Weems v. State of Alabama, 53 
S.Ct. 55, 287 U.S. 45, 77 L.Ed. 158, 

84 A.L.R. 527. 

O’Brien v. Lindsey, C.A.Mass., 
204 P.2d 359—U. S. v. Bergamo, C. 
C.A.Pa., 154 P.2d 31—Sanford v. 
Robbins, C.C.A.Ga., 115 F.2d 435, 
certiorari denied Robbins v. San¬ 
ford, 61 S.Ct. 737, 312 U.S. 697, 

85 L.Ed. 1132. 

Cooper V. Hutchinson, D.C.N.J., 
88 F.Supp, 774, vacated on other 
grounds, C.A., 184 P.2d 119—U. S. 
ex rel. Mills v. Ragen, D.C.IH., 77 
F.Supp. 15—Voigt V. Webb, D.O. 
Wash., 47 F.Supp. 743. 

Fla.—^House v. State, 177 So. 705, 130 
Fla. 400. 

Mass.—Jones v. Com., 117 N.E.2d 820, 
331 Mass. 169. 

N.X—^Kruttschnitt v. Hagaman, 25 
A.2d 200, 128 N.J.Law 246. 
Additional counsel appointed 
Accused who was represented by 
counsel of his own choosing was not 
denied due process of law because 
trial court appointed additional coun¬ 
sel to assist in the defense. 

U.S.—-Andrews v. Robertson, C.C.A. 
Ga., 145 F.2d 101, certiorari denied 
65 S.Ct. 1013, 324 U.S. 874, 89 L. 
Ed. 1427—Scott V. U. S., C.C.A. 
Okl., 116 P.2d 137, certiorari denied 
61 S.Ct. 449, 312 U.S. 678, 85 L.Ed. 
1117. 

TIL—People v. Reck, 64 ]Sr.E.2d 526. 
392 Ill. 311, certiorari denied 66 
S.Ct. 1015, 328 U.S. 841, 90 L.Ed. 
1616, certiorari denied 67 S.Ct. 
1742, 331 U.S. 855, 91 L.Ed. 1862. 

Vt.—Cottrell V. Com., 46 S.E.2d 413, 
187 Va. 351. 

Out-of-state lawyers 
Admission pro hac vice of out-of- 
state lawyers to defend accused in 
New Jersey murder case was for the 
entire cause, and such counsel could 
not thereafter be arbitrarily and ca¬ 
priciously removed without depriving 
accused of constitutional rights. 

U.S.—Cooper v. Hutchinson, C.A.N.J., 
184 P.2d 119. 

Informing accused of right to coun¬ 
sel 

(1) Due process is not denied by 


failure of record to show that court 
inquired as to desire of accused to 
be represented by counsel or his abil¬ 
ity to have counsel assigned to him 
to assist him in his defense or that 
such counsel was offered or assigned 
to him. 

U.S.—Bute V. People of State of Illi¬ 
nois, 68 S.'Ct. 763, 333 U.S. 640, 92 
L.Ed. 986. 

N.J.—Sims V. Read, 101 A.2d 112, 
28 N.J.Super. 557. 

Tenn.—Edgemon v. State, 260 S.W.2d 
262, 195 Tenn. 496. 

(2) Due process not denied by fail¬ 
ure to inform accused of right to 
counsel. 

Colo.—Kelley v. People, 206 P.2d 337, 
120 Colo. 1, certiorari denied 70 
S.Ct. 151, 338 U.S. 880, 94 L.Ed. 
540. 

N.J.—Sims V. Read, 101 A. 2d 112, 28 
N.J.Super. 657—State v. Jacobson, 
100 A.2d 330, 28 N.J.Super. 226. 
N.y.—People on Complaint of Joyce 
V. Hogenson, 117 N.Y.S.2d 260. 

(3) Fourteenth Amendment to the 
federal Constitution does not, ex¬ 
cept in direct prosecution for a crime 
punishable by death, compel a state 
to inform accused of his right to 
counsel. 

N.Y.—People ex rel. Fusco (Galgano) 
V. Ryan, 124 N.Y.S.2d 690, 204 

Misc. 861. 

(4) An accused is entitled to bo 
informed of his right to counsel on 
arraignment. 

N.Y.—People ex rel. Moore v. Hunt, 
16 N.Y.S.2d 19, 268 App.Div. 24, af¬ 
firmed 16 N.Y.S.2d 25, 258 App.Div. 
24—People v. Richetti, 109 N.Y.S. 
2d 29. 

(5) Where accused is represented 
by competent counsel, failure to in¬ 
form him prior to arraignment of 
his right to a jury trial on infor¬ 
mation charging prior felony convic¬ 
tions did not constitute a denial of 
due process of law in violation of 
constitution. 

Minn.—State ex rel. Veblen v. Swen¬ 
son, 65 N.W.2d 619. 

(6) In order for the violation of 
rule requiring court to advise ac¬ 
cused who appears in court without 
counsel of his right to counsel and 
to assign counsel, unless he elects 
to proceed without counsel or is able 
to obtain counsel, to be a jurisdic¬ 
tional defect, it must be shown that 
the circumstances were such as to 
make the violation a deprivation of 
due process under the Fourteenth 
Amendment. 

N.J.—Sims V. Read, 101 A.2d 112, 28 
N.J.Super. 557. 

(7) If a court has any doubts as to 
I the mental competency of the ac¬ 
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cused to understand his right to 
counsel, due process would reauire 
that the court on its own motion ad¬ 
vise accused as to his right and in¬ 
form accused that if accused was not 
able to procure counsel the court 
would appoint counsel for him. 
Ill.—People V. Wilson, 78 N.E.2’d 514, 
399 Ill. 437, certiorari denied 68 S 
Ct. 1499, 334 U.S. 848, 92 L.Ed! 
1771, rehearing denied 69 S.Ct 9 
335 U.S. 839, 93 L.Ed. 390. 

Pair and ample opportunity given to 
obtain counsel 

Ind.—Ingram v. State, 99 N.E.2d 410 
230 Ind. 25. 

Evidence held insufacient to show 
accused had not received counsel of 
his own selection. 

Kan.—Miller v. Hudspeth, 192 P2d 
147, 164 Kan. 688. 

95. U.S.—O’Brien v. Lindsey, C.A. 
Mass., 204 P.2d 359. 

Hawk V. Hann, D.C.Neb., 103 F. 
Supp. 138, judgment vacated on 
other grounds, C.A., Hann v. Hawk, 
205 F.2d 839, rehearing denied 207 
P.2d 82. 

Md.—Smith v. State, 66 A2d 818, 
189 Md. 696. 

N.C.—State v. Farrell, 26 S.E.2d 322, 
223 N.C. 321. 

Okl.—^Williams v. State, 205 P.2d 
624, 89 OkLCr. 95. 

Pa.—'Commonwealth v. O’Keefe, 148 
A. 73, 298 Pa. 169. 

Wash.—State v. Hartwig, 219 P.2d 
664, 36 Wash.2d 698. 

Process of law in order to be “due" 
requires that a state give accused 
ample opportunity to meet an accu¬ 
sation. 

U.S.—^Foster v. People of State of 
Illinois, 67 S.Ct.- 1716, 332 U.S. 
134, 91 L.Ed. 1955. 

Cooper V. Hutchinson, D.C.N.J., 
88 F.Supp. 774, vacated on other 
grounds, C.A., 184 F.2d 119. 

Due process held not denied 
Ala.—Garrett v. State, 29 So.2d 8, 
248 Ala. 612, 

Fla.—McCall v. State, 186 So. 667, 
136 Fla. 343. 

Ill.—People V. Russell, 67 N.E.2d 895, 
394 Ill. 192. 

Minn.—State ex rel. Butler v. Swen¬ 
son, 66 N.W.2d 1. 

N.M.—State v. Sanches, 265 P.2d 684, 
68 N.M. 77. 

Wash.—Buckingham v. Cranor, 273 
P.2d 494, 46 Wash.2d 116, certiorari 
denied 76 S.Ct. 360, 348 U.S. 938, 99 
L.Ed. 735. 

96 , U.S.-—Curtis v. Humphrey, P.C. 
Pa., 84 F.Supp. 969. 

Cal.—People v. Agnew, 250 P.2d 369, 
114 Cal.App.2d Supp. 841. 

Fla.—House v. State, 177 So. 705, 
130 Fla. 400. 
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quested,at least in capital cases.96.<io Even 
where counsel is assigned to defend him, due process 
is denied by an assignment at such a time or under 


such circumstances as to preclude the giving of 
effective aid in the preparation and trial of the 
case.^*^ 


Kan.— McCarty v. Hudspeth, 201 P. 
2d 658, 166 Kan. 476, certiorari 
denied 71 S.Ct. 31, 340 U.S. 842, 95 
L.Ed. 617. 

Okl.—Ex parte Smith, 187 P.2d 1003, 
85 Okl.Cr. 299; Ex parte Campbell, 
187 P.2d 1008, 85 Okl.Cr. 309; Ex 
parte Beck, 187 P.2d 1009, 85 Okl. 
Cr. 311—^Lyons v. State, 138 P.2d 
142, 77 Okl.Cr. 197, affirmed 64 S. 
Ct. 1208, 322 U.S. 596, 88 L.Ed. 
1481, rehearing* denied 65 S.Ct. 26, 
323 U.S, 809, 89 L.Ed. 645—Lyons 
V. State, 140 P.2d 248, 77 Okl.Cr. 
197. 

W.Va.—State ex rel. West Virginia- 
Pittsburgh Coal Co. v. Eno, 63 S.E. 
2d 845, 135 W.Va. 473. 
rnmishing counsel held not re¬ 
quired by Fifth Amendment. 

U.S.—Sanford v, Robbins, C.C.A.Ga., 
115 F.2d 436, certiorari denied Rob¬ 
bins V. Sanford, 61 S.Ct. 737, 312 
U.S. 697, 85 L.Ed. 1132. 

D.C.—^Evans v, U. S., Mun.App., 83 
A. 2d 876. 

Competent attorney 

Attorney appointed to defend ac¬ 
cused should be competent, the right 
to counsel being not formal but sub¬ 
stantial. 

Nev.—^Ex parte Kramer, 122 P.2d 862, 
61 Nev. 174, appeal dismissed Kra¬ 
mer V. Sheehy, 62 S.Ct. 1283, 316 
U.S. 646, 86 L.Ed. 1730, rehearing 
denied 63 S.Ct. 22, 317 U.S. 703, 87 
L.Ed. 662. 

Public defender 

(1) Judgment of conviction of ac¬ 
cused in noncapital case entered in 
state court was not void as viola¬ 
tive of due process of law clause of 
Fourteenth Amendment because court 
failed to comply with accused's re¬ 
quest that he be represented by coun¬ 
sel other than public defender. 
U.S.—U. S. ex rel. Judd v. Ragen, C. 

C.A.I11., 167 F.2d 802. 

(2) Fact that court appointed for 
accused public defender who was re¬ 
jected by accused, and fact that ac¬ 
cused was not able to select lawyer 
to represent him as private counsel, 
did not operate to deny him due 
process of law. 

—People T. SImeone, App., 282 P. 
2d 971. 

Appointment need not be in writ¬ 
ing, and the minutes of court need 
not show such appointment in order 
to comply with requirements of due 
process. 

Ala.—Ball t. State, 42 So.2d 626, 252 
Ala. 686, certiorari denied 70 S.Ct 
625, 339 U.S. 929, 94 L.Ed, 1350. 

Prlma facie case 

Petition by accused alleging that 
he had requested aid of counsel, that, 
at time of his conviction and sen¬ 


tence, petitioner was without aid of 
counsel, that court did not appoint 
counsel, that petitioner did not waive 
his constitutional right to aid of 
counsel, and that he was incapable 
adequately of making his own de¬ 
fense, in consequence of which he 
was compelled to plead guilty, made 
a prima facie showing of denial of 
due process of law. 

U.S.—^Williams v. Kaiser, Mo., 65 
S.Ct. 363, 323 U.S. 471, 89 L.Ed. 
398—Tomkins v. State of Missouri, 
65 S.Ct. 370, 323 U.S. 485, 89 L.Ed. 
407. 

96.5 U.S.—Cooper v. Hutchinson, D. 
C.N.J., 88 F.Supp. 774, vacated on 
other grounds, C.A., 184 P.2d 119. 
Okl-—^Ex parte Stapleton. 234 P.2d 
931, 94 Okl.Cr. 282—Nelson v. Bur- 
ford, 222 P.2d 382, 92 Okl.Cr. 224— 
Ex parte Hicks, 211 P.2d 539, 90 
Okl.Cr. 144—^Ex parte Bostwick, 
211 P.2d 290, 90 Okl.Cr. 133—Ex 
parte Sisson, 210 P.2d 185, 90 Okl. 
Cr. 47—Williams v. State, 205 P.2d 
624, 89 OkhCr. 95—^Ex parte Smith, 
187 P.2d 1003, 85 Okl.Cr. 299, fol¬ 
lowed in Ex parte Campbell, 187 P. 
2d 1008, 85 OkI.Cr. 309 and Ex 
parte Beck, 187 P.2d 1009, 85 Okl. 
Cr. 311—Ex parte Stinnett, 110 P. 
2d 310, 71 Okl.Cr. 184. 

Pa.—Commonwealth Ex rel. Robin¬ 
son V. Maroney, 107 A,2d 188, 175 
Pa. Super. 529. 

S.C.—State V. Grant, 19 S.B.2d 638, 
199 S.C. 412, certiorari denied 
Grant v. State of S. C., 62 S.Ct. 942, 
316 U.S. 662, 86 L.Ed. 1739. 

S.D.—State v. Haas, 8 N.W.2d 569, 
69 S.D. 204. 

Wash.—Thorne v. Callahan, 234 P. 

2d 517, 39 Wash.2d 43. 
Appointment not requested 

Pact that trial court appointed 
counsel for accused although he did 
not state on oath that he desired 
counsel did not constitute denial of 
due process where accused did not 
show that he was prejudiced by the 
appointment of the counsel. 

Ill.—People V. Price, 74 N.E.2d 794, 
397 Ill. 613. 

96.10 U.S.—Bute v. People of State 
of Illinois, 68 S.Ct. 763, 333 U.S. 
640, 92 L.Ed. 986—Hawk v. Olson, 
Neb., 66 S.Ct. 116, 326 U.S. 271, 90 
L.Ed. 61—Tomkins v. Missouri, 
Mo., 65 S.Ct. 370, 323 US. 485, 89 
L.Ed. 407—^Williams v. Kaiser, Mo., 
65 S.Ct, 363, 323 U.S. 471, 89 L. 
Ed, 398. 

Anderson v. Eidson, C.A.Mo., 191 
P.2d 989—^U. S. ex rel. Turpin v. 
Warden of Green Haven Prison of 
State of New York, C.A-N.T., 190 
F.2d 252, certiorari denied Turpin 
V. W. of G- H. P. of S. of N. T., 
72 S.Ct. 116, 342 US. 872, 96 L.Ed. 
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656—U. S. ex rel. Adams v. Ragen, 
C.A.in., 172 P.2d 693, certiorari 
denied Adams v. Ragen, 69 S.Ct. 
1148, 337 US. 920, 93 L.Ed. 1729. 
certiorari denied 70 S.Ct. 793, 339 
US. 945, 94 L.Ed. 1360. 

Cooper V. Hutchinson, E.C.N.J., 
88 F.Supp. 774, vacated on other 
grounds, C.A., 184 P.2d 119. 

La.—State v. Brazile, 75 So.2d 856, 
226 La. 254. 

Md.—Smith v. State, 56 A.2d 818, 189 
Md. 596. 

Mo.—State v. Mischanko, 272 S.W.2d 
210 - 

Okl.—^Hampton v. Burford, 232 P.2d 
407, 94 Okl.Cr. 161—Williams v. 
State, 205 P.2d 524, 89 Okl.Cr. 95 
—Johnson v. State, 165 P.2d 259, 
79 OkLCr. 363. 

Pa.—Commonwealth ex rel. Sheeler 
V. Burke, 79 A.2d 654, 367 Pa. 152. 
Wash.—Thorne v. Callahan, 234 P. 
2d 517, 39 Wash.2d 43. 

Plea of guilty 

Federal constitution does not re¬ 
quire that accused in a state juris¬ 
diction at all events have counsel, 
even in a capital case, and if ac¬ 
cused understandingly and voluntari¬ 
ly pleads guilty to murder, even 
though he had no counsel of his 
choice or otherwise, lack of counsel 
standing alone would not violate due 
process guaranteed by Fourteenth 
Amendment. 

U.S.—^U. S. ex rel. Adams v. Ragen, 
C.A.I11., 172 P.2d 693, certiorar* 
denied Adams v. Ragen, 69 S.Ct. 
1148, 337 US. 920, 93 L.Ed. 1729, 
and 70 S.Ct 792, 339 U.S. 945, 94 
L.Ed. 1360. 

ZgfSLoraiicef feeblemiudeduessi illiter¬ 
acy 

Where accused in capital case is 
unable to employ counsel and inca¬ 
pable of adequately making his own 
defense because of ignorance, feeble¬ 
mindedness, illiteracy, or the like, 
court owes duty to assign counsel 
for him as necessary requisite of 
due process of law. 

N.C.—In re Taylor, 49 S.E.2d 749, 229 
N.C. 297. 

Pa.—Commonwealth ex rel. Sheeler 
V. Burke, 79 A,2d 654, 367 Pa. 152- 
S.D.—State v. Haas, 8 N.W.2d 569, 
69 S.D. 204. 

Every stage of proceedings 

Right contemplates not only right 
to counsel in trial, but also at every 
stage of the proceedings. 

US.—^Application of Sullivan, D.C. 
Utah, 126 F.Supp. 564. 

97. U.S.—^Avery v. State of Ala¬ 
bama, 60 S.Ct. 321. 308 U.S. 444, 84 
L.Ed. 377—Powell v. State of Ala¬ 
bama, 63 S.Ct. 55, 287 U.S. 45, 77 
L.Ed. 158, 84 A.L.R. 527—Patterson 



§ 591 CONSTITUTibNAL LAW 

The concept of due process of law, however, in¬ 
corporated in the Fourteenth Amendment does not 
obligate the states, whatever may be their own 
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views, to furnish counsel in every criminal case in 
which accused is unable to obtain counsel,97.5 at 
least in noncapital cases, 97.10 is required by the 


V. state of Alabama, 63 S.Ct. 65, 
287 U.S. 46, 77 L.Ed. 158, 84 A.L.R. 
527—^W^^eems v. State of Alabama, 
63 S.Ct. 55, 287 U.S. 45, 77 L.Ed. 
158, 84 A.L.R. 527. 

Schita V. King, C.C,A.Mo., 133 P. 
2d 283—Jones v. Commonwealth of 
Kentucky, C.C.A.Ky., 97 P.2d 335. 

Johns V. Overlade, D.C.Ind., 122 
P.Supp. 921—Ex parte Sullivan, D. 
C.Utah, 107 P.Supp. 514—Wright v, 
Johnston, D.C.Cal., 77 P.Supp. 687, 
amended 8 P.R.D. 358. 

Ind.—Sweet v. State, 117 N.E.2d 745, 
223 Ind. 160—Bradley v. State, 84 

K. E.2d 580, 227 Ind, 131—Hoy v. 
State, 75 N.E.2d 915, 226 Ind. 428. 

NjC.—S tate V. Farrell, 26 S.E.2d 322, 
223 N.C. 321. 

Pa.—Commonwealth ex rel. Sheeler 
V. Burke, 79 A.2d 654, 367 Pa. 162. 
S.C.—State V. Grant, 19 S.E.2d 638, 
199 S.C. 412, certiorari denied 
Grant v. State of S. C„ 62 S.Ct. 
942, 316 U.S. 662, 86 L.Ed. 1739. 
Appointment one minnto before trial 
U.S.—U. S. v. Helwig, C.C.A.Pa., 159 
P.2d 616. 

Due process held not denied 
Kan.—Jamison v. Hudspeth, 213 P.2d 
972, 168 Kan. 665. 

Md.—Smith v. State, 56 A.2d 818, 189 
Md. 596. 

9V.5 US.—Gallegos v. State of Neb¬ 
raska, 72 S.Ct, 141, 342 U.S. 66. 
96 L.Ed. 86—Gibbs v. Burke, Pa„ 
69 S.Ct. 1247, 337 U.S. 773, 93 L. 
Ed. 1686—Bute v. People of State 
of Illinois, 68 S.Ct, 763, 333 U.S. 
640, 92 L.Ed. 986—Betts v. Brady, 
Md.. 62 S.Ct. 1252, 316 U.S. 456, 
86 L.Ed. 1696. 

O’Brien v. Lindsey, C.A.Mass., 
204 P.2d 369—Hanson v. Warden. 
Md. Penitentiary, C.A.Md., 198 P. 
2d 470—Melanson v. O'Brien, C.A. 
Mass., 191 F.2d 963—U. S. ex rel. 
Turpin v. Warden of Green Haven 
Prison of State of New York, C.A. 
N.Y., 190 P.2d 262, certiorari de¬ 
nied Turpin v. Warden of Green 
Haven Prison of State of New 
York, 72 S.Ct. 116, 342 U.S. 872, 
96 L.Ed. 656—U S. ex rel. Bar- 
rigar v. Robinson, C.A.I1L, 189 P.2d 
766—Wright v. Brady, C.C.A.Md., 
129 P.2d 109. 

Application of Middlebrooks, .D. 
C.Cal., 88 P.Supp. 943, reversed on 
other grounds, C.A., Ross v. Mid¬ 
dlebrooks, 188 P.2d 308, certiorari 
denied 72 S.Ct. 90, 342 U.S. 862, 96 

L. Ed. 649—Gann v. Gough, D.C. 
Ga., 79 P.Supp. 912, reversed on 
other grounds, C.A., Hiatt v. Gann, 
170 P.2d 473, certiorari denied 69 
S.Ct. 1148, 337 U.S. 920, 93 LE^ 
1729, reheuring denied 69 S.Ct 
1497, 337 U.S. 960, 93 L.Ed. 1752., 


D.C.—Evans v. U. S., Mun.App., 83 
A.2d 876. 

Md.—Landon v. Warden, Md. House 
of Correction, 61 A.2d 662, 191 Md. 
768. 

Mo.—State v, Mischanko, 272 S.W.2d 
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Neb.—Roberts v. State, 17 N.W.2d 
666, 145 Neb. 658. 

N.Y.—People v. Eckert, 102 N.Y.S. 

2d 676, 198 Misc. 626. 

Ohio.—^Dinsmore v. Alvis, 96 N.B. 
2d 427, 88 Ohio App. 32—Ex parte 
Burson, 86 N.E.2d 40, 86 Ohio App. 
404, motion overruled 86 N.E.2d 
43, 86 Ohio 404, affirmed In re 
Burson, 89 N.E.2d 651, 162 Ohio St 
376, certiorari denied Burson v. 
Alvis, 70 S.Ct 986, 339 U.S. 969, 
94 L.Ed, 1377. 

Pa.—Commonwealth ex rel. Uveges 
V. Ashe, 63 A.2d 894, 161 Pa Super. 
68, reversed on other grounds 69 
S.Ct 184, '336 U.S. 437, 93 L.Ed. 
127. 

S.D.—State ex rel. Baker v. Jameson, 
38 N.W.2d 441, 72 S.D. 638. 

Va.—McDorman v. Smyth, 50 S.E.2d 
423, 188 Va. 474—Cottrell v. Com¬ 
monwealth, 46 S.E.2d 413, 187 Va. 
351. 

Wis.—State v. Turpin, 38 N.W.2d 495, 
266 Wis, 368, certiorari denied Tur¬ 
pin V. State of Wisconsin, 70 S. 
Ct 351, 338 U.S. 936, 94 L.Ed. 677. 

Doctrine not applloa-ble 

Doctrine that concept of due proc¬ 
ess of law incorporated in Fourteenth 
Amendment does not obligate states 
to furnish counsel in every criminal 
case in which accused is unable to 
obtain counsel had no application to 
accused who sought continuance to 
obtain his own counsel. 

U.S.—Chandler v. Pretag, Tenn., 76 
S.Ct. 1, 348 U.S. 3, 99 L.Ed. 4. 

Purpose of the ronrteenth Amend¬ 
ment and of the statute respecting 
appointment of counsel for those ac¬ 
cused who are unable to employ 
counsel is to protect the rights of 
persons charged with crime and not 
to grant them hypertechnical reasons 
for objecting to the fair and im¬ 
partial conduct of the court. 

Ill.—People V. Price, 74 N.E.2d 794, 
397 Ill. 613. 

Pourteenth Amendment requires 

trial judge in a criminal case to 
afford the petitioner rights and priv¬ 
ileges of legal assistance which the 
state, by its constitution, affords 
to every person charged with an of¬ 
fense against its laws. 

U.S.—Todd V. Dowd, D.C.Ind., 100 
P.Supp. 485. 

The fundamental right of assist¬ 
ance of coxinsel in criminal prosecu¬ 
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tion is guaranteed in state courts 
by the Fourteenth Amendment. 
U.S.—U. S. ex rel. Hall y. Hagen 
D.C.Ill., 60 P.Supp. 820—U. S. ex 
rel. Foley v. Ragen, D.C.Ill., 52 
P.Supp. 265, reversed on other 
grounds, C.C.A., 143 P.2d 774. 

97-10 U.S.—^Bute v. People , of State 
of Illinois, 68 S.Ct 763, 333 US 
640, 92 L.Ed. 986. 

Buchanan v. O’Brien, C.A.Mass 
181 P.2d 601—U. S. ex rel. Adams 
V. Ragen, C.A.I11., 172 P.2d 693, 
certiorari denied, Adams v. Ragen 

69 S.Ct 1148, 337 U.S. 920, 93 L 
Ed. 1729, certiorari denied 70 S Ct 
792, 339 U.S. 945, 94 L.Ed. 1360-1 
Hoelscher v. Howard, C.C.A.Ind., 
156 P.2d 909—^Wilson v. Lanagan, 
C.C.A.Mass., 99 P.2d 644, certiorari 
denied 69 S.Ct 486, 306 U.S. 634 
83 L.Ed. 1036. 

Cal.—Ex parte McCoy, 194 P.2d 531, 
32 Cal.2d 73. 

Pla.—Johnson v. Mayo, 40 So.2d 134. 
Md.—Brack v. State, 61 A.2d 171, 187 
Md. 642. 

Mass.—Commonwealth v. Blondin, 87 
N.B.2d 456, 324 Mass. 564—Allen 
V. Com., 87 N.E.2d 192, '324 Mass. 
668 . 

Neb.—Kissinger v. State, 25 U"W’.2d 
829, 147 Neb. 983. 

Pa.—Commonwealth ex rel. Stewart 
v. Keenan, 110 A.2d 921, 177 Pa. 
Super. 223—Commonwealth v. 
Biancone, 102 A.2d 199, 175 Pa 
Super. 6—Commonwealth ex rel. 
Reggie v. Burke, 90 A.2d 386, 170 
Pa.Super. 647—Commonwealth ex 
rel. Reese v. Claudy, 87 A.2d 492, 
170 Pa.Super. 488—Commonwealth 
ex rel. Hovis v. Ashe, 67 A.2d 770, 
165 Pa.Super. 30, affirmed 70 A.2d 
630, 364 Pa. 81, certiorari denied 

70 S.Ct 990, 339 U.S. 970, 94 L.Ed. 
1378. 

Commonwealth ex rel. O’Lock v. 
Burke, Com.PI., 63 DauphCo. 377. 
Tex.—Ex parte Johnson, 224 S.W.2d 
240, 163 Tex.Cr. 619—Stanfield v. 
State, 212 S.W.2d 616, 152 TexCr. 
324, rehearing denied 213 S.W.2d 
837, 162 Tex.Cr. 324. 

TTnootuiseled plea of guilty was not 
prohibited by Fourteenth Amend¬ 
ment in noncapital cases. 

U.S.—Townsend v. Burke, Pa., 68 S. 
Ct 1252, '334 U.S. 736, 92 L,Ed. 
1690. 

N.J.—Sims V. Read, 101 A. 2d 112, 28 
N.J.Super. 667. 

Pa.—^Commonwealth ex rel. Carlinl v. 
Burke, 92 A.2d 267, 172 PaSuper. 
116—Commonwealth ex rel. Bruce 
V. Burke, 90 A.2d 268, 170 PaSu- 
per. 642—Commonwealth ex rel. 
Berry v. Ashe, 74 A.2d 727, 167 
Pa.Super. 171—Commonwealth ex 
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Sixth Amendment as a matter of course in federal 

prosecutions^'^-is of indig-ent defendants, 9^.20 ^nd 

failure to appoint counsel in state courts is not of 
itself a denial of due process, even where coun- 
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sel is requested ;97.30 it is a circumstance to be 
considered along with other circumstances in deter¬ 
mining whether accused has had a fair trial.^’^‘35 


rel. Geisel v. Ashe, 68 A 2d 360, 
165 Pa. Super. 41, certiorari denied 
70 S.Ct. 482, 338 U.S. 951, 94 L.Ed. 
587. 

Commonwealth ex rel. Hellinirer 
V. Burke, Com.Pl., 53 Lanc.Rev. 
407, affirmed 106 A.2d 680, 176 Pa. 
Super. 629. 

Failure hy state court to appoint 
counsel in a noncapital case may 
deny due process under Fourteenth 
Amendment even though state law 
does not require such appointment, 
and to extent that there is consti¬ 
tutional right to counsel in such 
case, it stems directly from Four¬ 
teenth Amendment and not from 
state statutes. 

U.S.—^Wade v. Mayo, Fla, 68 S.Ct 
1270, 334 U.S. 672, 92 L.Ed. 1647. 

97.15 U.S.—Gallegos v. State of 
Nebraska, 72 S.Ct 141, 342 U.S. 
55, 96 L.Ed. 86. 

Melanson v. O’Brien, C.A.Mass., 
191 P.2d 963—Buchanan v. O’Brien, 
C.A.Mass„ 181 P.2d 601. 

Ex parte Lee, D.C.R.I., 123 F. 
Supp. 439—^U. S, ex rel. Hall v. 
Ragen, D.C.Ill., 60 F.Supp. 820— 
U. S. ex rel. Foley v. Ragen, D.C. 
Ill., 62 F.Supp. 265, reversed on 
other grounds, C.C.A., 143 F.2d 774. 
Md.—Raymond v. State ex rel. Szyd- 
louski, 66 A2d 285, 192 Md. 602. 
Mo.—State v. Mischanko, 272 S.W.2d 
210 . 

Neb.—^Roberts v. State, 17 N.'W’.2d 
666 , 145 Neb. 658. 

Applicability of Sixth Amendment to 
states 

(1) Prosecutions in state courts 
are not subject to requirement of 
Sixth Amendment securing to ac¬ 
cused assistance of counsel for his 
defense. 

U.S.—^Foster v. People of State of 
Illinois, 67 S.Ct 1716, 332 U.S. 134, 

91 L.Ed. 1955. 

Kan.—Garrison v. Amrine, 126 P.2d 
228, 155 Kan. 609, certiorari denied 
63 S.Ct 61, 317 U.S. 330, 87 L.Ed. 
509. 

Md.—Raymond v. State ex rel. Szyd- 
louski, 66 A.2d 285, 192 Md. 602. 
N.a—State V. Hedgebeth, 45 S.E.2d 
563, 228 N.C. 259, certiorari dis¬ 
missed 68 S.Ct 1185, 334 U.S. 806, 

92 L.Ed. 1739. 

(2) Although guaranty of counsel 
under Sixth Amendment may not be 
binding on states, the same results 
are reached under Fourteenth Amend¬ 
ment and under due process clause 
of a state constitution. 

Kan.—Willey v. Hudspeth, 178 P.2d 
246, 162 Kan. 516. 

(3) The specific provision of Sixth 


Amendment gruaranteeing to accused 
the right to assistance of counsel 
does not exclude that right from the 
protection of the due process of law 
clause of the Fourteenth Amendment. 
Ind.—^Wilson v. State, 51 N.E.2d 848, 
222 Ind. 63. 

97.20 U.S.—^Poster v. People of State 
of Illinois, 67 S.Ct. 1716, 332 U.S. 
134, 91 L.Ed. 1955. 

Melanson v. O’Brien, C.A.Mass., 
191 P.2d 963—^Buchanan v. O’Brien, 
C.A.Mass.. 181 P.2d 601. 

Cooper V. Hutchinson, D,C.N.J., 
88 F.Supp. 774, vacated on other 
grounds, C.A, 184 F.2d 119. 

97.25 U.S.—Boyden v. Webb, C.A 
Cal., 208 P.2d 201—^Tucker v. 
Howard. C.AInd., 177 F.2d 494— 
Lacey v. Sanford, C.C.A.Ga., 163 
P.2d 876, certiorari denied 68 S.Ct. 
650, 333 U.S. 848, 92 L.Ed. 1130— 
Potter V. Dowd, C.C.A.Ind., 146 P. 
2d 244—Mitchell v. Touell, C.C.A 
Va., 130 P.2d 880. 

Mo.—Skiba v. Kaiser, 178 S.W.2d 373, 
352 Mo. 424. 

N.J.—State V. Gladstone, 86 A.2d 291, 
17 N.J.Super. 467. 

Okl.—^Frazee v. State, 153 P.2d 637, 
79 Okl.Cr. 224. 

Pau—Commonwealth ex rel. Herman 
V. Claudy, 107 A.2d 595, 176 Pa. 
Super. 387, certiorari grranted 75 S. 
Ct. 584, 349 U.S. 904, 99 LuEd. 1240 
—Commonwealth ex rel. Hallman 
V. Tees, 106 A.2d 899, 175 Pa.Super. 
448—Commonwealth ex rel. Velos 
V. Tees, 104 A2d 339, 175 Pa.Super. 
297—Commonwealth ex rel. Uhler 
V, Burke, 91 A2d 913, 172 Pa.Super, 
108—^Commonwealth ex rel. Palmer 
V. Ashe, 74 A2d 725, 167 Pa.Super. 
88, reversed on other grounds 
Palmer v. Ashe, 72 S.Ct. 191, 342 

U. S. 134, 96 L.Ed. 154, conformed 
to Commonwealth ex rel. Palmer 

V. Ashe, 86 A2d 61. 

Commonwealth ex rel. Stewart v. 

Keenan, Com.Pl., 37 Erie Co. 312, 
petition refused 110 A2d 921, 177 
Pa.Super. 223. 

Va.—Wilkinson v. Touell, 23 S.R2d 
356, 180 Va. 321. 

Duty to proffer services of counsel 

(1) Under state statute, there was 
no duty on part of the court to 
proffer the services of counsel to 
defendant in a criminal case. 

U.S.—^Ex parte Williams, D.C.Ill., 64 
F.Supp. 924. 

(2) Due process of law require¬ 
ment of Fourteenth Amendment did 
not require state court in noncapital 
cases to initiate inquiry into desire 
of accused to be represented by coun¬ 
sel, or inquiry into the ability of ac¬ 
cused to procure counsel, or, in event 
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of the inability of accused to pro¬ 
cure counsel, to assign competent 
counsel to conduct the defense, there 
being no special circumstances re¬ 
quiring such action by the court. 
U.S.—Bute V. People of State of Il¬ 
linois, 68 S.Ct 763, 333 U.S. 640, 
92 L.Ed, 986. 

(3) No duty rests on a trial judge 
to tender the services of an attor¬ 
ney to accused unless he makes a 
request, under oath, that he is un¬ 
able to procure counsel. 

U.S.—Ex parte Truitt, D.C.Ill., 64 F- 
Supp. 999. 

Ill.—People V. Reese, 100 N.E.2d 907, 
410 Ill. 11—People v. Clark, 91 N. 
E.2d 409, 405 Ill. 483—People v. 
Bassinger, 85 N.E.2d 758, 403 Ill. 
108, certiorari denied 69 S.Ct 1624, 
337 U.S. 960, 93 L.Ed. 1759—People 
V. Ross, 79 N.E.2d 495, 400 Ill. 
237—^People v. Easter. 75 N.E.2d 
688, 398 Ill. 430, certiorari denied 
68 S.Ct 908, 333 U.S. 882, 92 L.Ed. 
1157, rehearing denied 69 S.Ct. 6, 
335 U.S. 838, 93 L.Ed. 390—Pippin 
V. People, 75 N.E.2d 347, 398 III. 
128—People v. Evans, 74 N.E.2d 
708, 397 Ill. 430. 

97.30 U.S.—Betts v. Brady, Md., 62 
S.Ct 1252, 316 U.S. 455, 86 L.Ed. 
1595. 

Ill.—^People V. Evans, 74 N.E.2d 70S, 
397 III. 430—People v. Bute, 72 N. 
E.2d 813, 396 Ill. 588, affirmed 68 
S.Ct 763, 333 U.S. 640, 92 L.Ed. 
986. 

N.C.—State v. Hackney, 81 S.E.2d 
778, 240 N.C. 230. 

97.35 U.S.—Townsend v. Burke, Pa., 
68 S.Ct 1252, 334 U.S. 736, 92 L. 
Ed- 1690—^Foster v. People of State 
of Illinois, 67 S.Ct 1716, 332 U.S. 
134, 91 L.Ed. 1955—Carter v. Peo¬ 
ple of State of Illinois, 67 S.Ct. 
216, 329 U.S. 173, 91 L.Ed. 172— 
Betts v. Brady, Md., 62 S.Ct 1262, 
316 U.S. 455, 86 L.Ed. 1595. 

U. S. ex rel. Turpin v. Warden 
of Green Haven Prison of State 
of New York, C,A.N.Y., 190 F.2d 

252, certiorari denied Turpin v. W. 
of G. H. P. of S. of New York, 72 
S.Ct 116, 342 U.S. 872, 96 L.Ed. 
656—Tucker v. Howard, C-A-Ind., 
177 F.2d 494—Potter v. Dowd, C. 
C.A.Ind., 148 F.2cl 244—Mitchell v. 
Touell, C.C.A.Va., 130 P.2d 880. 

Ex parte Lee, D.C.R.I., 123 P. 
Supp. 439—Gall V. Brady, D,C.Md., 
39 F.Supp. 504, affirmed 125 F,2d 

253, certiorari denied 62 S.Ct. 1305, 
316 U.S. 702, 86 L.Ed. 1770. 

Md.—^Nance v. Warden of Md. House 
of Correction, 53 A2d 554, 189 Md. 
112 . 
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Mo.—State v. Mischanko, 272 S.W.2d 

210 . 

N.J.—State V. Gladstone, 86 A.2d 291, 
17 Isr.J.Super. 467. 

N.Y.—People v. Richetti, 109 N.T.S. 
2d 29. 

N.D.—State v. Magrnm, 38 N.W.2d 
358, 76 3Sr.D. 527. 

Pa.—Commonwealth ex rel. Ridenour 
V. McHugh, 115 A.2d 808, 179 Pa. 
Super. 69—Commonwealth v. Pe¬ 
ters, 113 A.2d 327, 178 Pa.Super. 
82. 

S.D.—State v. Haas, 8 N.W.2d 569, 
69 S.D. 204. 

Va,—Robinson v. Smyth, 58 S.E.2d 

4, 190 Va. 724. 

Wash.—Gensburg v. Smith, 215 P.2d 
880, 35 Wash.2d 849, certiorari de¬ 
nied 71 S.Ct. 18. '340 U.S. 835, 95 
L.Ed. 613. 

Due process of law does not neces¬ 
sarily include or exclude representa¬ 
tion by counsel, and the substance 
of due process may be denied al¬ 
though accused is represented by a 
coterie of counsel and accused may 
also have due process although un¬ 
accompanied by counsel. 
tr.S.—^Amrine v. Tines, C.C.A.Kan., 
131 F.2d 827. 

Facta of particular case 
An examination of the facts of a 
particular case may reveal that ac¬ 
cused was handicapped by the lack 
of counsel to such an extent that his 
constitutional right to a fair trial 
was denied. 

U.S.—Quicksall v. People of State 
of Michigan, 70 S.Ct, 910, 339 U. 

5. 6'60, 94 L.Ed. 1188, rehearing 
denied 71 S.Ct. 13, 340 U.S. 846, 
95 L.Ed. 620—Gibbs v. Burke, Pa., 
69 S.Ct. 1247, 337 U.S. 773. 93 L. 
Ed. 1686. 

Buchanan v. O’Brien, C.A.Mass., 
181 F.2d 601. 

Mo.—State v. Mischanko, 272 S.W. 
2 d 210. 

Pa.—Commonwealth ex rel. Herman 
V. Claudy, 107 A.2d 595, 176 Pa. 
Super. 387, certiorari granted 75 
S.Ct. 584, 349 U.S. 904, 99 L.Ed. 
1240—Commonwealth ex rel. Swie- 
czkowski V. Burke, 98 A. 2d 229, 
173 Pa.Super. 363. 

Tex.—Savage v. State, 237 S.W.2d 
315, 155 Tex.Cr. 676—Stanfield v. 
State, 212 S.W.2d 516. 152 Tex.Cr. 
324, rehearing denied 213 S.W.2d 
837, 152 Tex.Cr. 324. 

Fairness of proceedings 

(1) In order to invalidate a plea 
of guilty in noncapital cases by rea¬ 
son of denial of due process arising 
from failure of court to provide a 
prisoner with counsel, prisoner must 
establish that for want of benefit of 
counsel an ingredient of unfairness 
actively operated that resulted in 
prisoner’s confinement. 

Pa.—Commonwealth ex rel. Herman 
V. Claudy, 107 A.2d 696, 176 Pa 
Super. 387, certiorari granted 75 


S.Ct. 584, 349 U.S. 904, 99 L.Ed. 
1240—Commonwealth ex rel. La 
Tempa v. Burke, 105 A.2d 134, 175 
Pa.Super. 513—Commonwealth ex 
rel. Perino v. Burke, 104 A.2d 163, 
175 Pa. Super. 291—Commonwealth 
V. Quarles, 102 A.2d 184, 174 Pa. 
Super. 433—Commonwealth ex rel. 
Johnson v. Burke, 100 A.2d 126, 174 
Pa.Super. 119—Commonwealth ex 
rel. Swieczkowski v. Burke, 98 A. 
2d 229, 173 Pa.Super. 363—Com¬ 
monwealth ex rel. Reggie v. Burke, 
90 A.2d 385, 170 Pa.Super. '647— 
Commonwealth ex rel. Popovich v. 
Claudy, 87 A.2d 489, 170 Pa.Super. 
482. 

Commonwealth ex rel. Quinn v. 
Burke, Com.Pl., 4 Lebanon 142. 

(2) The due process clause of the 
Fourteenth Amendment requires 
states to afford to persons accused 
the assistance of counsel in non¬ 
capital criminal cases when there 
are special circumstances showing 
that without a lawyer the person 
accused could not have adequate and 
fair defense. 

U.S.—Palmer v. Ashe, Pa., 72 S.Ct 
191, 342 U.S. 134, 96 L.Ed. 154, 
conformed to 86 A.2d 61—Gallegos 
v. State of Nebraska, 72 S.Ct. 141, 
342 U.S. 55, 96 L.Ed. 86—Loftus 
V. People of State of Illinois, 68 
S.Ct 1212, 334 U.S. 804, 92 L.Ed. 
1737—Bute v. People of State of 
Illinois, 68 S.Ct 763, 333 U.S. 640, 
92 L.Ed. 986. 

Anderson v. Eidson, C.A.Mo., 191 
F.2d 989—^U. S. ex rel. Kennedy v. 
Burke, C.A.Pa., 173 P.2d 644. 

(3) Duty of state to provide coun¬ 
sel in administration of criminal Jus¬ 
tice, so far as United States consti¬ 
tution imposes it, is but one aspect 
of the comprehending guarantee of 
the due process clause of a fair 
hearing on an accusation, including 
adequate opportunity to meet it 
U.S.—Quicksall v. People of State of 

Michigan, 70 S.Ct 910, 339 U.S. 
660, 94 L.Ed. 1188, rehearing denied 
71 S.Ct 13, 340 U.S. 846, 95 L.Ed. 
620. 

(4) Where the trial is fair and 
not a sham or pretense, the non¬ 
appointment of counsel does not con¬ 
stitute a lack of due process of law. 
Md.—Coates v. State, 25 A.2d 676, 

180 Md. 502, certiorari denied 63 
S.Ct 33, 317 U.S. 625, 87 L.Ed. 606 
—Smith v. State, 26 A.2d 681, 180 
Md. 529. 

Insanity of accused 

(1) No trial can be fair, so as to 
satisfy requirement of Fourteenth 
Amendment, which leaves defense 
upon criminal charge to man who is 
insane, unaided by counsel, and who 
by reason of his mental condition 
stands helpless and alone before 
court. 

U.S.—Massey v. Moore, Tex., 75 S. 
Ct. 146, 348 U.S. 105, 99 L.Ed. 135. 
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(2) Insane person who was tried 
without counsel on criminal charge 
could not constitutionally be held to 
requirement of tendering insanity is¬ 
sue at time of trial. 

U.S.—Massey v. Moore, supra. 

Youth, illiteracy, iguoraace or laex, 
perlenoe, etc., of accused 

(1) Where ignorance, youth, or 
other incapacity of accused makes a 
trial without counsel unfair, he is 
deprived of his liberty contrary to 
Fourteenth Amendment. 

U.S,—Gibbs V. Burke, Pa., 69 S.Ct. 
1247, 337 U.S. 773, 93 L.Ed. 1686 
—Uveges V. Commonwealth of 
Pennsylvania, 69 S.Ct. 184, 336 u 
S. 437, 93 L.Ed. 127—Wade v! 
Mayo, Fla., 68 S.Ct. 1270, 334 US* 
672, 92 L.Ed. 1647. 

Hunter v. Dowd, C.A,Ind,, 198 F 
2d 13. 

Fla.—Johnson v. Mayo, 40 So.2d 134. 
Ill.—People V. Lewis, 108 N.E.2d 473 
413 Ill. 116. 

Md.—Sears v. Warden of Maryland 
State Reformatory for Males, 97 A. 
2d 133, 202 Md. 666. 

Mass.—Commonwealth y. Blondin, 87 
N.E.2d 455, 324 Mass. 564—^Allen v. 
Commonwealth, 87 N,E,2d 192, 324 
Mass. 558. 

Okl.—^Ex parte Stapleton, 234 P.2d 
931, 94 Okl.Cr. 282—^Nelson v. Bur- 
ford, 222 P.2d 382, 92 Okl.Cr. 224 
—Ex parte Hicks, 211 P.2d 539, 
90 Okl.Cr. 144—Ex parte Bostwick, 
211 P.2d 290, 90 Okl.Cr. 133—Ex 
parte Sisson, 210 P.2d 185, 90 Okl. 
Cr. 47—Ex parte Stinnett, 110 P.2d 
316, 71 Okl.Cr. 184. 

Pa.—Commonwealth ex rel. Swiecz¬ 
kowski V. Burke, 98 A.2d 229, 173 
Pa.Super. 363. 

Wash.—Gensburg v. Smith, 215 P. 
2d 880, 35 Wash.2d 849, certiorari 
denied 71 S.Ct. 18, 340 U.S. 836, 96 
L.Ed. 613. 

(2) Due process held denied in 
dealing with such persons. 

U.S.—De Meerleer v. People of State 
of Michigan, 67 S.Ct. 596, 329 U.S. 
663, 91 L.Bd. 584. 

Mitchell V. Touell, C.C.AVa., 130 
F.2d 880. 

Harper v. Wall, D.C.N.J., 85 F 
Supp. 783—Voigt y. Webb, D.C. 
Wash., 47 P.Supp. 743. 

Ill.—People V. Lewis, 108 N.B.2d 473, 
413 Ill. 116. 

Md.—Raymond v. State ex rel. Szyd- 
louski, 65 A.2d 285, 192 Md. 602 
—Coates V. State, 26 A.2d 676, 180 
Md. 502, certiorari denied 63 S.Ct. 
33, 317 U.S. 625, 87 L.Ed. 506. 
N.J.—Ex parte Carter, 82 A.2d '662, 
14 N.J.Super. 691. 

Okl.—Ex parte Harrelson, 264 P.2d 
1004, 97 Okl.Cr. 399—Ex parte 

Cook, 183 P.2d 596, 84 Okl.Cr. 404. 
Pa.—Commonwealth v. Quarles, 102 
A.2d 184, 174 Pa.Super. 433. 

Va.—McDorman.v- Smyth, 50 S.B.2d 
423, 188 Va. 474—Stonebreaker v. 
Smyth, 46 S.E.2d 406, 187 Va. 250. 
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Where accused does not request counsel,^7.40 or 
make a showing of facts from which the judge 
should have appointed counsel,^failure to ap¬ 
point counsel under such circumstances is not a 
denial of due process. 

In particular cases there may be no infringement 
of accused's rights and hence no denial of due proc¬ 
ess, as where a denial of a continuance or further 
continuance is not an abuse of discretion 8 ^c- 
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cused is informed of the charge against him well in 
advance of trial and neither he nor his attorney re¬ 
quest a continuance to prepare his defense 5 ac¬ 
cused is not deprived of his right under a statute to 
consult with counsel;^® accused was forced to plead 
on an indictment, but pleaded not guilty, and was 
thereafter represented by an attorney on the 
trial accused has ample time to procure coun¬ 
sel, but expressly or impliedly waives his right to 


^is.—state ex rel. Drankovich v. 
Murphy, 22 !N'.W.2d 540, 248 Wis. 
433. 

(3) Fact that counsel was not ap¬ 
pointed by district court to repre¬ 
sent 23 year old accused before ac¬ 
cepting plea of guilty of burglary 
almost immediately after his ar¬ 
raignment before justice of peace, 
did not entitle accused to release 
on habeas corpus, on ground that he 
had been denied due process of law, 
even though his father testified that 
accused was of weak mentality and 
even though accused claimed that 
he was not advised of his right to 
counsel, where district judge testi¬ 
fied that he went into great detail 
in advising accused of all his rights. 
Okl.—-Ex parte Cobb, 205 P.2d 518, 

89 Okl.Cr. 82. 

(4) Alleged refusal of guard and 
of police captain to permit youthful 
accused to telephone lawyer was not 
a denial of due process, but was in¬ 
dicative of a desire for a lawyer and 
lack of experience as to how to get 
one, and lent color to alleged fact | 
that accused was not asked whether 
he wanted one appointed for him. 
Md.—Raymond v. State ex rel. Szyd- 

louski, 65 A.2d 285, 192 Md. 602. 
97.40 IT.S.—Carey v. Brady, D.C.Md., 
39 F.Supp. 515, afiSrmed, C.C.A., 125 
P.2d 253, certiorari denied 62 S. 
Ct. 1305, 316 U.S. 702, 86 L.Ed. 
1770. 

Kan.—Garrison v. Amrine, 126 P.2d 
228, 155 Kan. 509, certiorari de¬ 
nied 63 S.Ct. 51, 317 U.S. 630, 87 
L.Ed. 509. 

N.C.—State v. Hedgebeth, 45 S.E.2d' 
563, 228 N.C. 259, .certiorari dis¬ 
missed 68 S.Ct. 1185, 334 U.S. 806, 
92 L.Ed. 1739. 

Pa.—Commonwealth v. Bianocone, 
102 A.2d 199, 175 Pa.Super. 6— 
Commonwealth ex rel. Reggie v. 
Burke, 90 A-2d 385, 170 Pa.Super. 
647. 

97.45 U.S.-—Carey v. Brady, D.C.Md.. 
39 F.Supp. 515. affirmed, C.C.A., 
125 F.2d 253, certiorari denied 62 
S.Ct. 1305, 316 U.S. 702, 86 L.Ed. 
1770—Gall v. Brady, D.C,Md., 39 
F.Supp. 504, affirmed, C.C.A., 125 
F.2d 253, certiorari denied 62 S.Ct. 
1305, 316 U.S. 702, 86 L.Ed. 1770 
Ill.—People v. Easter. 75 N.E 2d 688. 
398 Ill. 430, certiorari denied 68 
S.Ct 908, 333 U.S. 882, 92 KEd. 
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1157, rehearing denied 69 S.Ct. 6, 
335 U.S. 838, 93 L.Ed. 390. 

Ky.—^Wolford v. Buchanan, 232 S.W. 

2d 1016, 313 Ky, 512. 

La.—State v. Hilaire, 45 So.2d 360, 
216 La. 972. 

Mass.—Commonwealth v. Blondin, 87 
N‘.E.2d 455, 324 Mass. 564. 

Pa.—Commonwealth ex rel. Bruce v. 
Burke, 90 A.2d 258, 170 Pa.Super. 
642. 

Vt—^In re Greenough, 75 A.2d 569, 
116 Vt 277. 

Va.—McDorman v. Smyth, 50 S.E.2d 
423, 188 Va, 474—Wilkinson v. 

Touell, 23 S.E.2d 356, 180 Va, 321. 

98, U.S.—^Avery v. State of Ala¬ 
bama, Ala., 60 S.Ct 321, 308 U.S. 
444, 84 L.Ed. 377. 

Wallace v. U. S., O.A.S.D., 174 
P.2d 112, certiorari denied 69 S.Ct. 
1505, 337 U.S. 947, 93 L.Ed. 1749. 
rehearing denied 70 S.Ct. 30, 338 

U. S. 842, 94 L.Ed. 515—U. S. ex 
rel. Adams v. Ragen, C.A.I11., 172 
P.2d 693, certiorari denied, Adams 

V. Ragen, 69 S.Ct 1148, 337 U.S. 
920, 93 L.Ed. 1729, certiorari de¬ 
nied 70 S.Ct 792, 339 U.S. 945, 94 
L.Ed. 1360—^Wilson v. Lanagan, C. 
C.A.Mass., 99 P.2d 544, certiorari 
denied 59 S.Ct 486, 306 U.S. 634, 
83 L.Ed. 1035—Van Bam v. U. S., 
C.C.A.Ohio, 23 F.2d 235. 

Cal.—People v. Gibson, 206 P.2d 375, 
92 Cal.App.2d 55, certiorari denied 
70 S.Ct. 302, 338 U.S. 906, 94 L.Ed. 
568—^People v. Anthony, 202 P.2d 
776, 90 Cal.App.2d 122. 

Ga.—^Manners v. State, 50 S.E.2d 158, 
77 Ga.App, 843. 

Ky.—Tinsley v. Com., 261 S.W.2d 11, 
certiorari denied Tinsley v. Com¬ 
monwealth of Kentucky, 74 S.Ct 
22, 346 U.S. 813, 98 L.Ed. 340. 
Md.—State ex rel. Eyer v. Warden 
of Md. Penitentiary, 59 A.2d 745, 
190 Md. 767—Lee v. State, 165 A. 
614, 164 Md. 550, certiorari denied 
Lee V. State of Maryland, 54 S.Ct. 
56, 290 U.S. 639. 78 LEd. 555. 
Mass.—Commonwealth v. Millen, 194 
N.E. 463, 289 Mass. 441. 

Mich.—People v. Banning, 44 N.W.2d 
841, 329 Mich. 1—People v. Fleish- 
er, 34 N.W.2d 15, 322 Mich. 474, 
Minn.—State ex rel. Butler v. Swen¬ 
son, 66 N.W.2d 1. 

Miss.—McGee v. State; 40 So.2d 160, 
appeal dismissed and certiorari de 
nied 70 S.Ct 77 338 U.S. 805, 94 
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L.Ed. 487, rehearing denied 70 S.Ct. 
977, 339 U.S. 958, 94 L.Ed. 1369. 
N.C.—State v. Hackney, 81 S.E.2d 
778, 240 N.C. 230—State v. Sauls, 
ISO S.E. 848, 190 N.C. 810. 

Okl.—Ex parte Rice, 177 P.2d 857, 
83 Okl.Cr. 425—^Neighbors v. State, 
177 P.2d 133, 83 Okl.Cr. 331—Pres¬ 
cott V. State, 37 P.2d 830, 56 Okl. 
Cr. 259. 

Pa.—Commonwealth ex rel, Reynolds 
V. Burke, 96 A.2d 193, 173 Pa. 
Super. 146. 

Absence of material aonresident wit¬ 
nesses 

The refusal of a state court to 
continue a criminal case on account 
of the absence of material witness¬ 
es residing in another state is not a 
denial of due process secured by the 
Fourteenth Amendment. 

U.S.—^Minder v. Georgia, Ga., 22 S. 
Ct. 224, 183 U.S. 559, 46 L.Ed. 328. 

98.5 U.S.—^Lewis V. Territory of 
Hawaii, C.A.Hawaii, 210 F.2d 552 
—Barber v. U. S., C.C.A.N.C., 142 
F.2d 805. 

Pa.—^Commonwealth ex rel. Reynolds 
V. Burke, Com.Pl., 45 Berks Co. 
77, affirmed 96 A..2d 193, 173 Pa. 
Super. 146. 

99. U.S.—Miller v. Hudspeth, C.A. 
Kan., 176 P.2d 111. 

Cal.—^People v. Crimm, 121 P.2d 1, 
19 Cal.2d 314. 

Mo.—State v. Roderman, 248 S.W. 
964, 297 Mo. 143. 

99.5 U.S.—^De Maurez v. Swope, C. 
C.A.Wash., 104 P.2d 758. 

Ohio.—Bowman v. Alvis, 96 N.E.2d 
605, 88 Ohio App. 229. 

Coimsel appearing after arraignment 

(1) Denial to accused of the as¬ 
sistance of counsel at and prior to 
his arraignment did not result in the 
violation of due process, where from 
a time immediately prior to his sen¬ 
tence, he did have the help of coun¬ 
sel, and therefore still enjoyed the 
benefits of due process through a 
timely and proper exercise of his 
right to appeal. 

Minn.—State ex rel. Schwanke v. 
Utecht, 47 N.W.2d 99, 233 Minn. 
434. 

(2) A normally intelligent man, 
pleading guilty of first degree man¬ 
slaughter on advice of experienced 
counsel, pursuant to such counseTs 
agreement with state’s attorney for 
dismissal of murder charge, and with 
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representation by counsel,which right is com¬ 
petently and intelligently exercised,^ ^*^5, and where 
he shows some familiarity with legal procedure and. 


in fact conducts his own defense in a,capable man-» 
ner;^ or accused does not suffer by the refusal of 
the trial court to appoint counsel to prosecute an 


knowledge that plea admitted charge 
in information that defendant caused 
deceased’s death hy blows and kicks, 
was not denied due process of law, 
though he was not represented by 
counsel on arraignment before trial 
court. 

S.D.—State ex rel. Baker v. Jameson, 
38 N.W.2d 441, 72 S.D. 638. 

99.10 TJ.S.—Hoelscher r. Howard, C. 
aA.Ind., 155 F.2d 909—Byer v. 
Brady, C.C.A.Md., 128 F,2d 1012. 
certiorari denied 63 S.Ct. 157, 317 

U.S. 679, 87 KBd. 546. 

Mo.—State v. Medley, 185 S.W.2d 
633, 353 Mo. 925, certiorari denied 
65 S.Ct. 1091, 325 U.S. 864, 89 L. 
Ed. 1975. 

N.M.—State v. Garcia, 142 P.2d 552, 
47 K.M. 319. 

Pa.—Commonwealth ex rel. Perino v. 
Burke, 104 A.2d 163, 176 Pa.Super. 
291—Commonwealth v. Nelson, 92 
A.2d 431, 172 Pa.Super. 125, re¬ 
versed on other grounds 104 A2d 
133, '377 Pa. 58, petition denied. 
Commonwealth of Pennsylvania v. 
Nelson, 76 S.Ct, 336—Common¬ 
wealth ex rei. Berry v. Ashe, 74 
A.2d 727, 167 Pa.Super. 171. 

Commonwealth ex rel: Karas v. 
Burke, Com.Pl., 6 Chest.Co, 49. 
Vt.—In re Greenough, 75 A.2d 569, 
116 Vt. 277. 

Wis.—State ex rel. WenzlafC v. Burke, 
27 N.W.2d 475. 250 Wis. 526. 
Waiver of assistance of counsel gen¬ 
erally see Criminal Law § 979. 
NTonoapatal offense 

U.S.—Bute V. People of State of Illi¬ 
nois, Ill., 68 S.Ct. 763, 333 U.S. '640, 
92 L.Ed. 986. 

Ill.—People V. Clark, 91 N.E.2d 409, 
405 Ill. 483—People v. Bassinger, 
85 N.B.2d 758, 403 Ill. 108, cer¬ 
tiorari denied 69 S.Ct. 1524, 337 U. 
S. 960, 93 L.Ed. 1759—People v. 
Ross, 79 N.E.2d 495, 400 Ill. 237. 
Waiver by writteai instrument 
Kan.—State,y. Perkins, 133 P.2d 160, 
156 Kan./323. 

Plea of guilty 

(1) Plea of guilty entered to a 
charge of crime, without benefit of 
counsel, cannot be regarded, consist¬ 
ently with the due process clause, as 
an absolute waiver of the right to 
counsel. 

U.S.—Rice V. Olson, Neb., 65 S.Ct. 
989, 324 U.S. 786, 89 L.Ed. 1367- 

(2) Plea of guilty by accused not 
represented by counsel held not a 
denial of due process. 

U.S.^—Quicksall v. People of State 
of Michigan, Mich., 70 S.Ct. 910, 
339 U.S. 660, 94 L.Ed. 1188, re¬ 
hearing* denied 71 S.Ct. 13, 340 U. 
S. 846,' 9B L.Ed. 620^—^Poster v. 
People of State of lUinois. UL, 67 


S.Ct. 1716, 332 U.S.-134, 91 L.Ed. 
1965—Carter v. People of State of 
Illinois, Ill., 67 S.Ct. 216, 329 U.S. 
173, 91 L.Ed. 172. 

U. S. ex rel. Kennedy v. Burke, 

C. A.Pa., 176 F.2d 96. 

U. S. ex rel. Priester v. Ashe, 

D. C.Pa., 86 F.Supp. 673, affirmed, 
C.A., 182 P.2d 941, certiorari denied, 
Priester v. Ashe, 71 S.Ct. 23, 340 
U.S. 838, 95 L.Ed. 616. 

Kan.—Jones v. Amrine, 121 P.2d 263, 
154 Kan. 630, certiorari denied 
Jones V. State of Kansas, 62 S. 
Ct. 1105, 316 U.S. 676, 86 L.Ed. 
1750—In re Fairce, 121 P.2d 256, 
154 Kan. 618. 

Ky.—McGrew v. Commonwealth, 215 
S.W.2d 996, 308 Ky. 838. 

Mich.—People v. Coates, 59 N.W.2d 
83, 337 Mich. 56, certiorari denied 
Coates V. People of State of Mich¬ 
igan, 74 S.Ct. 64, 346 U.S. 840, 98 
L.Ed. 361. 

N.J.—State V. La Salle, 89 A.2d 94, 
19 N.J.Super. 510, certiorari denied 
La Salle v. Carty, 73 S.Ct 60, 344 
U.S. 844, 97 L.Ed. 657. 

Ohio.—In re Levenson, 95 N.E.2d 760, 
154 Ohio St. 278—^In re Burson, 
89 N.E.2d 651, 152 Ohio St 375, 
certiorari denied 70 S.Ct. 986, 339 

U. S. 969, 94 L.Ed. 1377. 

Dinsmore v. Alvis, 96 N.E.2d 

427, 88 Ohio App. 32. 

Okl.—Ex parte Stapleton, 234 P.2d 
931, 94 Okl.Cr. 282. 

Pa.—Commonwealth ex rel. Herman 

V. Claudy, 107 A.2d 595, 176 Pa. 
Super. 3,87, certiorari grranted 75 
S.Ct 684, 349 U.S. 904, 99 L.Ed. 
1240—Commonwealth ex rel. Comer 
V. Claudy, 102 A.2d 227, 174 Pa. 
Super. 494—Commonwealth ex rel. 
Lockoski V. Claudy, 94 A.2d 203, 
172 Pa.Super. 330—Commonwealth 
ex rel, Shaw v. Smith, 24 A.2d 724, 
147 Pa.Super. 423. , 

Va.—^Cottrell v. Commonwealth, 46 S, 

E. 2d 413, 187 Va. 351.' 

W.Va.—Wade v. Skeen, 86 S.E.2d 
845. 

(3) Whether acceptance of plea of 
guilty by accused not represented by 
counsel at arraignment constitutes 
denial of due process see supra § 688. 

99.15 U.S.—Bute V. People of State 
of Illinois, Ill., 68 S.Ct. 763, 333 
U.S. 640, 92 L.Ed. 986—Johnson v. 
Zerbst Ga,, 68 S.Ct 1019, 304 U.S. 
468, 82 L.Ed. 1461. 

Voigt V. Webb, D.C.Wash., 47 F. 

, Supp. 743. 

Ind.—Wilson v. State, '51 N.E.2d 848, 
222 Ind. 63. 

Md.—Raymond v. State e± rel. Szyd- 
louski, 65 A.2d 285, 192 Md. 602. 
N.J.—State V. La Salle, 89 A.2d 94, 
I 19 N.J.Super. 610, certiorari denied 
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La Salle v. Carty, T3 S.Ct. 60, 344 

U. S. 844, 97 L.Ed. 657. 

S.D.—State v. Haas, 8 N.W.2d 569, 
69 S.D. 204. 

Farticular circumstances 

The determination of whether 
there has been an intelligent waiver 
of right to counsel must depend on 
particular circumstances, including 
background, experience, apd conduct 
of accused, and the Fourteenth 
Amendment does not embody an in¬ 
exorable command that no trial for 
a criminal offense can fairly be ac¬ 
corded an accused person who is* not 
represented by counsel. 

N.J.—State V. Longo, 41 A.2d 817, 
132 N.J.Law 515, affirmed 44 A.2d 
349, 133 N.J.Law 301. 

Effective waiver made 
Pa.—^Commonwealth ex rel. Perino v. 
Burke, 104 A.2d 163, 175 Pa.Super. 
291—Commonwealth ex rel. Bruce 

V. Burke, 90 A.2d 268. 170 Pa.Su- 
per. '642. 

Va.—Haughey v. Smyth, 46 S.E.2d 
419, 187 Va. 321, certiorari denied 
68 S.Ct. 1509. 334 U.S. 853, 92 L. 
Ed. 1776. 

Competent and intellgent waiver not 
shown 

U.S.—^U. S. ex rel. Stidham v. Swope, 
D.C.Cal., 96 F.Supp. 773—Voigt v. 
Webb, D.C.Wash., 47 F.Supp. 743. 
D.C.—Evans v. U. S., Mun.App., 83 
A.2d 876. 

Ill.—People V. Butler, 92 N.B.2d 752, 
406 Ill. 189. 

Ind.—Campbell v. State, 96 N.E.2d 
876, 229 Ind, 198. 

N.J.—State V. Griffith, 81 A.2d 382, 
14 N.J.Super. 77. 

N.D.—State v. Magrum, 38 N.W.2d 
'358, 76 N.D. 527. 

Okl.—Ex parte Harrelson, 264 P.2d 
1004, 97 Okl.Cr. 399—Hampton v. 
Burford, 232 P.2d 407, 94 Okl.Cr. 
161-^Bx parte Stinnett, 110 P.2d 
310, 71 Okl.Cr. 184. 

Pa.—Commonwealth ex rel. Sheeler v. 

’ Burke, 79 A2d 654, 3*67 Pa. 152. 
Wash.—Thorne v. Callahan, 234 P.2d 
517, 39 Wash.2d 43. 

1« U.S.—Quicksall v. People of State 
of Michigan, Mich., 70 S.Ct. 910, 
339 U.S. 660, 94 L.Ed. 1188, rehear¬ 
ing denied 71 S.Ct 13, 340 U.S. 
'846, 95 L.Ed: 620. 

Mahoney v. Chapman, C.AFla., 
173 Fi2d 569^Amrine v. Tines, C. 
C.AKan., 131 F.2d 827—Eyer v. 
Brady, C.C.A.Md., 128 F.2d 1012, 
Certiorari denied 63 S.Ct. 167, 317 
U.S. 679, 87 L.Ed.'645—Johnson v. 
Zerbst C.C.AGa., 92 F.2d 748, re¬ 
versed on other grounds 58 SUt. 
1019, 304 U.S.' 468, 82 L.Ed. 1461, 
and set aside C.C.A., 97 F.2d 992. 
Ala.—Smith v. State, '38 So.2d 287, 

, , 34 Ala.App. 194. 



16 A C. J. S. CONSTITUnONAL LAW '§ 591 

appeal, as where he is represented by three at- ever, where it appears that accused is ignorant of 
torneys on the hearing of the appeal and no ques- his rights and unacquainted with the course of pro- 
tion is raised on the appeal as to the sufficiency or ceedings in criminal cases and that the attorney 
truthfulness of the bill of exceptions.^ selected by him is so incompetent or dishonest or 

The incompetency or negligence of an attorney improperly conducts his case as to amount prac- 
employed by accused in a criminal prosecution ordi- tically to no representation, accused is prejudiced 
narily is not grounds for application of the due proc- and thereby deprived of a fair trial.^-io The quality 
ess clause of the Fourteenth Amendment how- of the services rendered accused by his counsel 

Pla. Johnson v. Mayo, 40 So.2d 134. I erle v. Swenson, 70 S.Ct. 42, 338 I skill or incompetency of counsel em- 


Md.—Smith v. State, 25 A-2d 681, 180 
Md. 629. 

Mass.—^Allen v. Commonwealth, 87 
N.B.2d 192, 324 Mass. 558. 

Miss.—Odom v. State, 37 So.2d 300, 
205 Miss. 672, appeal dismissed 69 
S.Ct. 747, 336 U.S. 932, 93 L.Ed. 
1092. 

N'.C.—State V. Cruse, 76 S.E.2d 320, 
238 N.C. 53. 

AoctLsed as own counsel 

(1) . Accused, answering* in nega¬ 
tive district court’s question as to 
whether he wanted to make a state¬ 
ment before calling for answer to 
charges against him, and telling his 
attorney, appointed by court, that he 
wanted to plead guilty, was not de¬ 
nied right to conduct his case as his 
own counsel, in violation of due 
prpcess clause of constitution, even 
though he previously stated,, in an¬ 
swers to court’s questions, that he 
had no representative and was his 
own lawyer. 

XT.S.—^Mayes v. XJ. S., C.A.Ark., 177 
F.2d 605. 

(2) Mere fact that accused repre¬ 
sented himself, although clumsily, 
does not deprive him of due process 
of law. 

Mo.—State v. Weston, 202 S.W.2d 
, 50. 

(3) Neither the historic conception 
of due process nor the vitality it 
derives: from progressive standards 
of justice denies an accused the 
right to defend himself. 

U.S.—Hawk V. Hann, D.C.Neb., 103 
P.Supp. 138, vacated on other 
grounds, C.A., Hann v. Hawk, 205 
P.2d 839, rehearing denied 207 F. 
2d 82. 

Due process held not denied 

U.S.—Boyden v. Webb. C.A.Cal., 208 
F.2d 201. 

Cal.—^People v. Collins^ 255 P.2d 69, 
117 Cal.App.2d 175, appeal denied 
and certiorari dismissed Collins v. 
People of State of California, 74 
S.Ct. 33, 346 U.S. 803, 98 L.Ed. 
334, rehearing denied 74 S.Ct. 117, 
346 U.S. 880, 98 L.Ed. 387, rehear¬ 
ing denied 74 S.Ct 216. 346 U.S. 
904, 98 L.Ed. 403. 

People V. White, 263 P.2d 108. 
115 Cal.App.2d 828. 

Md.—State ex rel. Eberle v. Warden 
of Md. Penitentiary, 65 A.2d^291, 
192 Md.' 731, certiorari denied Eb- 


U. S. 835, 94 L.Ed. 510. 

Ohio.—Ex parte Burson, 86 N.E.2d 
40, 86 Ohio App. 404, motion over¬ 
ruled 86 3Sr.E.2d 43, 86 Ohio App. 
404, affirmed In re Burson, 89 N.E. 
2d 651, 152 Ohio St 375, certiorari 
denied Burson v. Alvis, 70 S.Ct 
986, 339 U.S. 969, 94 L.Ed. 1377. 
Pa.—Commonwealth ex rel. McGlinn 

V. Smith, 24 A.2d 1, 344 Pa. 41. 
Tex.—Ex parte Epperson, 223 S.W. 

2d 790, 153 Tex.Cr. 578—Parsons 
V. State, 218 S.W.2d 202, 153 Tex. 
Cr. 157. 

Due process held denied 

U.S.— Gribbs V. Burke, Pa., 69 S.Ct. 

1247, 337 U.S. 773, 93 L.Ed. 1686. 
2. U.S.—Reid v. Aderhold. C.C.A.Ga., 
65 F.2d 110, certiorari denied 54 
S.Ct. 104, 290 U.S. 676, 78 L.Ed. 
584. 

2.5 U.S.—Sweet v. Howard, C.C.A. 
Ind., 155 P.2d 715, certiorari denied 
69 S.Ct 877, 336 U.S. 950, 93 L. 
Ed. 1105—Tompsett v. State of 
Ohio. C.C.A,Ohio, 146 F.2d 95, cer¬ 
tiorari denied - 65 S.Ct 916, 324 
U.S, 869, 89 L.Ed. 1424. 

Helms V. Humphrey, D.C.Minn., 
63 F.Supp. 4. 

Ga.—Jones v. Balkcom, 79 S.B.2d 1, 
210 Ga. 262, certiorari denied 74 
S.Ct 682, 347 U.S. 956, 98 L.Ed. 
1101—^Aldredge v. Williams, 4 S.E. 
2d 469, 188 Ga. 607, certiorari de¬ 
nied Williams v. Aldredge, 60 S.Ct. 
612, 309 U.S. 661, 84 L.Ed. 1009. 
Ill,—People V. Heirens, 122 N.E.2d 
231, 4 I11.2d l-Sl. 

Kan.—Miller v. Hudspeth, 192 P.2d 
147, 164 Kan. 688. 

Incompetency or negligence of coun¬ 
sel as ground for new trial see 
Criminal Law § 1443. 

Mental incapacity 

In absence of proof of mental in¬ 
capacity of accused or his chosen 
counsel, court could not say that 
due process of law was denied ac¬ 
cused, or that trial court lost juris¬ 
diction because of counsel's alleged 
incompetence. 

U.S.—^Andrews v. Robertson, C.C.A. 
Ga,, 145 P.2d 101, certiorari denied 
65 S.Ct 1013, 324 U.S. 874, 89 L. 
Ed. 1427. 

There Is a distinction between rep¬ 
resentation of court appointed coun¬ 
sel and employed counsel of ac¬ 
cused’s own choice on question of 
denial of due process and lack of 
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ployed by accused is imputed to ac¬ 
cused unless he repudiates them by 
making known to the court his ob¬ 
jection to or lack of concurrence in 
them. 

U.S.—^Hendrickson v. Overlade, D.C. 
Ind., 131 F.Supp. 561. 

2.10 U.S.—Miller v. Hudspeth, C.A. 
Kan., 176 P.2d 111—Tompsett v. 
State of Ohio, C.C.A.Ohio, 146 P. 
2d 95, certiorari denied 65 S.Ct 
916, 324 U.S. 869, 89 L.Ed. 1424. 

Soulia v. O’Brien, D.C.Mass., 94 
F.Supp. 764, affirmed C.Al., 188 F. 
2d 233, certiorari denied 71 S.Ct. 
794, 341 U.S. 928, 95 L.Ed. 1359, 
rehearing denied, 71 S.Ct 1006, 341 
U.S. 957, 95 L.Ed. 1378. 

U. S. ex rel. Hall v. Ragen, D.C. 
Ill., 60 P.Supp. 820—Coates v. 
Lawrence, D.C.Ga., 46 P.Supp. 414, 
affirmed, C.C.A., 131 F,2d 110, cer¬ 
tiorari denied 63 S.Ct. 532, 318 U.S. 
759, 87 L.Ed. 1132. 

Ga.—Holley v. Lawrence, 22 S.E.2d 
154, 194 Ga. 629, appeal dismissed 
63 S.Ct 394. 317 U.S. 618, 87 L.Ed. 
434, rehearing denied 63 S.Ct 531, 
318 U.S. 798, 87 L.Ed. 1162, appeal 
dismissed 63 S.Ct 527, 317 U.S, 
605, 87 L.Ed. 491—Williams v. 

State, 15 S.E.2d 219, 192 Ga. 247. 
lU.—People v. Heirens, 122 N.E.2d 
231, 4 I11.2d 131. 

Ind.—Wilson v. State. 61 N.E.2d 848, 
222 Ind. 63. 

Kan.—Rutledge v. Hudspeth, 218 P. 
2d 241, 169 Kan. 243, certiorari de¬ 
nied 71 S.Ct 29, 340 U.S. 840, 95 
L.Ed. 616—Miller v. Hudspeth, 192 
P.2d 147, 164 Kan. 688. 

N.T.—People v. De Bernardo, 106 N. 
Y.S.2d 616, 199 Misc. 663, modified 
on other grounds 125 N’.Y.S.2d 641, 
282 App.Div. 920. 

Buie applies to attomey appointed 
by oourt 

Ga.—Jones v. Balkcom, 79 S.E.2d 1, 
210 Ga. 262, certiorari denied 74 
S.Ct 682, 347 U.S. 956, 98 L.Ed. 
1101—^Wilcoxon V. Aldredge, 15 S. 
B.2d 873, 192 Ga. *634, 146 A.L.R. 
365. 

Mere token representation does not 
satisfy due process 
Ga.—Jones v. Balkcom, 79 S.E.2d 1, 
210 Ga. 262, certiorari denied 74 
set 682, 347 U.S. 956, 98 L.Ed. 
1101 . 

Travesty on justice 
Where action of accused's counsel 
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meet the requirements of due process when he is 
a member in good standing at the bar, gives his 
client his complete loyalty, serves him in good faith 
to the best of his ability, and his service is of such 
character as to preserve the essential integrity of the 
proceedings as a trial in a court of justice,but 
he is not required to be infallible, since his client 
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is entitled to a fair trial, not a perfect OEe. 2.20 
Where accused has employed counsel, the fact that 
such counsel should have, but did not, offer certain 
evidence, interpose certain objections, and reserve 
certain exceptions, or interpose certain motions, 
is not a denial of due process of law.^ 


in presence of court in conduct of 
trial reduces trial to a travesty on 
justice, such conduct might be con¬ 
sidered on the proposition that trial 
was a denial of due process. 

U.S.—^U. S. ex rel. Feeley v. Ragen, 
aC.A.Ill., 166 F.2d 976. 

Hendrickson v. Overlade, D.C. 
Ind., 131 F.Supp. 661. 

Incompetency not established 
TT.S.—^U. S. ex rel. Weber v. Ragen, 
C.A.I11., 176 P.2d 679, certiorari 

dismissed 70 S.Ct. 49, 338 U.S. 809, 
94 L..Ed. 489—Sweet v. Howard, 
C.C.A.Ind., 155 F.2d 715, certiorari 
denied 69 S.Ct. 877, 336 U.S. 950, 
93 L.Ed, 1106—Tompsett v. State 
of Ohio, C.C.A.Ohio, 146 P.2d 95, 
certiorari denied 65 S.Ct. 916, 324 

U. S. 869, 89 L.Ed. 1424--Achtien 

V. Dowd, C.C.A.Ind., 117 P.2d 989. 
Hendrickson v. Overlade, D.C. 

Ind., 131 F.Supp. 661—Soulia v. 
O’Brien, D.C.Mass., 94 F.Supp. 764, 
affirmed 188 F.2d 233, certiorari de¬ 
nied 71 S.Ct. 794, 341 U.S. 928, 95 
L.Ed. 1369, rehearing denied 71 S. 
Ct. 1006, 341 U.S. 957, 95 L.Ed. 
1378. 

Cal.—People v. Tennyson, 273 P.2d 
593, 127 Cal.App.2d 243. 

Ga.—Jones v. Balkcom, 79 S.E.2d 1, 
210 Ga. 262, certiorari denied 74 
S.Ct. 682, 347 U.S. 956, 98 L.Ed. 
1101 . 

Ill.—People V. Mitchell, 104 !N'.E.2d 
285, 411 Ill. 407, certiorari denied 
72 S.Ct. 106-5, 343 U.S. 969, 96 L.Ed. 
1364. 

Nev.—State v. Arellano, 227 P.2d 963, 
68 Nev. 134. 

Va.—Penn v. Smyth, 49 S.E.2d 600, 
188 Va. 367. 

2.15 U.S.—^U. S. ex rel. Darcy v. 
HAndy, C.A.Pa., 203 F.2d 407, cer¬ 
tiorari denied, Maroney v. U. S. ex 
rel. Darcy, 74 S.Ct, 103, 346 U.S. 
865, 98 L.Ed. 875—U. S. ex rel. 
Weber v. Ragen, C.A.I11., 176 F.2d 
679, certiorari dismissed 70 S.Ct. 
49, 338 U.S. 809, 94 D.Ed. 489. 

Soulia V. O’Brien, D.C.Mass., 94 
F.Supp. 764, affirmed, C.A., 188 F. 
2d 233, certiorari denied 71 S.Ct. 
794, 341 U.S. 92a, 95 L.Ed. 1359, 
rehearing denied 71 S.Ct. 1006, 341 
U.S. 957, 95 L.Ed. 1378. 

:Ga.—^Jones v. Balkcom, 79 S.E.2d 1, 
i 210 Ga. 262, certiorari denied 74 
S.Ct. 682, 347 US. 956, 98 L.Ed. 
1101 . 

Ill.—People V. Morris, 121 N.E.2d 
810. 3 Ill. 2d 437. 


Ind.—^Abraham v. State, 91 N.E.2d 
358, 228 Ind. 179. 

Okl.—De Wolf V. State. 256 P.2d 191, 
96 Okl.Cr. 382, certiorari denied 73 
S.Ct. 871, '345 U.S. 953, 97 L.Ed. 

1375. 

Intervention between counsel and 
client 

Trial judge and prosecutor, and 
through them the state, may not be 
convicted of denying due process of 
law to accused who claims that his 
counsel was lacking in competence 
and good faith, unless such lack is 
so apparent as to call for interven¬ 
tion between counsel and client. 

US.—U. S. ex rel. Darcy v. Handy, 
C.APa., 203 P.2d 407, certiorari 
denied Maroney v. U S. ex rel, 
Darcy. 74 S.Ct. 103, 346 US. 865, 

98 L.Ed. 375. 

Standard Is the presence or ab.- 
eence of judicial character in the 
proceedings as a whole. 

US.—Soulia V. O’Brien, D.C.Mass., 94 
F.Supp. 764, affirmed, C.A., 188 P. 
2d 233, certiorari denied 71 S.Ct. 
794, 341 US. 928, 95 L.Ed. 1359. 
rehearing denied 71 S.Ct. 1006, 341 
US. 957, 95 L.Ed. 1378. 

2.20 tr.S.—U. S. ex rel. Weber v. 
Ragen, C.A.I11., 176 P.2d 679, cer¬ 
tiorari denied 70 S.Ct. 49, 338 US. 
809, 94 L.Ed. 489. 

Okl.—De Wolf V. State, 256 P.2d 191. 
96 Okl.Cr. 382, certiorari denied 73 
S.Ct. 871, '345 US. 953, 97 L.Ed. 

1376. 

3 , xj.s. —s. ex rel. Hamby v. Ra¬ 
gen, C.A.I11., 178 P.2d 379. certiorari 
denied 70 S.Ct. 515, 339 U.S. 905, 94 
L.Ed. 1334—Miller v. Hudspeth, 
C.A.Kan., 176 P.2d 111—Sweet v. 
Howard, C.C.A.Ind., 155 P.2d 715, 
certiorari denied 69 S.Ct. 877, 336 
US. 950, 93 L.!Bd. 1105. 

Hendrickson v. Overlade, D.C. 
Ind., 131 F.Supp. 661—Coates v. 
Lawrehce, D.C.Ga., 46 F.Supp. 414, 
affirmed, C.C.A,, 131 P.2d 110, cer¬ 
tiorari denied 63 S.Ct. 632, 318 U.S. 
759, 87 L.Ed. 1132. 

Ala.—Peterson v. State, 150 So. 156. 
227 Ala. 361, certiorari denied Pe¬ 
terson V. State of Alabama, 54 S. 
Ct. 439, 291 US, 661, 78 L.Ed. 1053. 
Cal.—People v. Meehan, 269 P.2d 70. 
124 Cal.App.2d 689, certiorari de¬ 
nied Meehan v. People of State of 
California, 75 S.Ct. 67, 348 US. 846, 

99 L.Ed. 666. 

Ga.—A1 dredge v. Williams, 4 S,E.2d 
469, 188 Ga. 607, certiorari denied 
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Williams v. Aldredge, 60 S.Ct 
612, 309 US. 661, 84 L.Ed. 1009. 
Ind.—Lunce v. State, 122 N.E.2d 6, 
233 Ind. 685, certiorari denied 75 
S.Ct. 890, 349 US. 960, 99 L.Ed 
1283. 

Kan.—Miller v. Hudspeth, 192 P.2d 
147, 164 Kan. 688. 

Miss.—Sims v. State, 47 So.2d 849, 

209 Miss. 545—Dobbs v. State, 29 
So.2d 84, 200 Miss. 695, certiorari 
denied and appeal dismissed 67 S. 
Ct 1318, 331 US. 787, 91 L.Ed. 
1817, rehearing denied 67 S.Ct 
1633, 331 U.S. 868, 91 L.Ed. 1871, 

Due process held not denied by 

(1) Failure to advise accused as 
to possible defense. 

Ill.—People v. Heirens, 122 N.E.2d 
231, 4 I11.2d 131. 

(2) Errors of judgment in defense 
strategy. 

US.—U. S. ex rel. Darcy v. Handy, 
C.A.Pa., 203 F.2d 407, certiorari 
denied Maroney v. U S. ex rel. Dar¬ 
cy, 74 S.Ct 103, 346 US. 866, 98 
L.Ed. 375. 

(3) Matters of Judgment in de¬ 
fense strategy. 

US.—Casey v. Over lade, D.C.Ind., 
129 F.Supp. 433. 

Ga.—Jones v. Balkcom, 79 S.B.2d 1, 

210 Ga. 262, certiorari denied 74 S. 
Ct 682, 347 US. 966, 98 L.Ed. 1101. 

Tex.—^Ex parte Lovelady, 207 S.W.2d 
396, 152 Tex.Cr. 93, certiorari dis¬ 
missed 68 S.Ct 914, 333 US. 879, 92 
L.Ed. 1154. 

Attorney’s aid held sufficient to 

satisfy requirement of due process; 
N.J.—Ex i)arte Domako, 95 A. 2d 605, 
11 N.J. 691. 

State V. Miller, 84 A.2d 459, 16 
N.J.Super. 251, certiorari denied 72 
S.Ct 379, 342 US. 934, 96 L.Ed. 
695. 

Representation by court appointed 
attorney held adequate 
US.—Soulia V. O’Brien, D.C.Mass., 
94 F.Supp. 764, affirmed, C.A, 188 
F.2d 233, certiorari denied 71 S. 
Ct 794, 341 U.S. 928, 95 L.Ed. 1359, 
rehearing denied 71 S.Ct. 1006, 
341 U.S. 957, 95 L.Ed. 1378. 

Ill.—People V. Boreman, 82 N.B.2d 
459. 401 Ill. 666. 

Minn.—State ex rel. May v. Swen¬ 
son, 65 N.W.2d 657. 

Neb.—^Hawk v. State, 39 N.W.2d 561, 
. 161 Neb. 717, certiorari denied 70 
S.Ct 612, 339 U.S. 923, 94 L.Ed. 
1346. 

Nev.—Ex parte Kramer, 122 P.2d 862, 
61 Nev. 174, appeal dismissed Kra- 
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No violation of the guaranty of due process has 
been held to result from a statute providing for a 
speedy trial and regulating continuances.^ The ab¬ 
sence of one attorney from trial due to illness and 
the substitution of another attorney in his place d*o 
not deny to accused any rights guaranteed under the 
due process of law clause of the Fourteenth Amend¬ 
ment.^*® Also, accused may not claim denial of 
due process because of the absence of counsel at the 
reception of the jury's verdiqt, assuming counsel was 
absent, where such absence was waived.^-^^ 

Presence or absence of accused. Apart from 
statutes requiring the personal presence of accused 
at every stage of the trial® or authorizing accused, 
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if in custody, to waive presence at the trial in the 
discretion of the court,® whether the presence of 
accused during prosecution for a felony is essen¬ 
tial to due process of law depends on whether his 
presence has a reasonably substantial relation to 
fullness of opportunity to defend and a fair and 
just hearing would be thwarted by his absesKre."^ 
In the absence of injury to his substantial rights> 
due process of law is not denied by the occasional 
absence of accused from the trial;® or his absence 
at a mere view of the scene of the offense,^ re¬ 
gardless of whether or not such view is considered 
a part of the trial ;®*® or his absence at the hearing 
of motions,^® or on argument relating to admission 
of testimony,!®*® or on a question of law,!®*!® or in 


mer v. Sheeby, 62 S.Ct. 1283, 316 
U.S. 646, 86 L.Ed. 1730, rehearing 
denied 63 S.Ct. 22, 317 U.S. 703, 
87 L.Ed. 562. 

4 . Yt —State V. Hodgson, 28 A. 1089, 
66 Vt. 134, affirmed 18 S.Ct. 80, 
168 U.S. 262, 42 L.Ed. 461. 

4.5 U.S.—Coates v. Lawrence, C.C.A. 
Ga., 131 P.2d 110, certiorari de¬ 
nied 63 S.Ct 632, 318 U.S. 759, 87 
L.Ed. 1132. 

4.10 U.S.—Coates v. Lawrence, D.C. 
Ga., 46 P.Supp. 414, affirmed, C.C. 
A., 181 F.2d 110, certiorari denied 
63 S.Ct 632, 318 U.S, 759, 87 L.Ed. 
1132. 

5. U.S.—Hopt V. Utah, Utah, 4 S.Ct. 
202. 110 U.S. 674, 28 L.Ed. 262. 

Instructions to Jurors 
Distribution to jury panel outside 
presence of accused of a booklet con¬ 
taining instructions to jurors did not 
deny due process or constitute 
ground for release on habeas corpus. 
Cal.—People v. Cowan, 112 P,2d 62, 
44 Cal.App.2d 155. 

NT.J.—^Ex parte Vaszorich, 103 A.2d 
153, 14 N.J. 496. 

6. Minn.—State ex rel. Shetsky v. 
Utecht, 36 N.W.2d 126, 228 Minn. 
44, 6 A.L.R.2d 988. 

Miss.—Thomas v. State, 78 So. 147, 
117 Miss. 532, Ann.Cas.l918B 371. 

7. U.S.—Snyder v. Commonwealth of 
Massachusetts, Mass., 64 S.Ct. 330, 
291 U.S. 97, 78 L.Ed. 674, 90 A.L.R, 
675. 

U. S. ex rel. Daverse v. Hohn, C. 
A.Pa., 198 P.2d 934, certiorari de¬ 
nied 73 S.Ct. 336, 344 U.S. 913, 97 L, 
Ed. 704. 

U. S. V. Gore, D.C.Ky., 130 P. 
Supp. 117. 

Ga.—Fowler v. Grimes, 31 S.B.2d 174, 
198 Ga. 84, certiorari denied 65 S. 
Ct 266, 323 U.S. 784, 89 L.Ed. 626. 
Kan.—Jamison v. Hudspeth, 213 P. 

2d 972, 168 Kan. 565. 

Withdrawal of counsel 
Where court permitted counsel to 
withdraw In absence of accused and 


without giving accused opportunity 
to be heard in the matter, there was 
a denial of due process and convic¬ 
tion would not stand. 

Pa.—Commonwealth v. Strada, 90 A. 
2d 335, 171 Pa.Super. 368. 

It is policy of law to req^uire, in 
accord of due process to accused, 
that trial judge make no communica¬ 
tion respecting the law of case in its 
application to facts in absence of 
accused and his counsel. 

Ohio.—State v. Joseph, 95 N.E.2d 771, 
appeal dismissed 96 N.E.2d 3, 154 
Ohio St. 374, rehearing denied 96 
N.E.2d 425, certiorari denied Jo¬ 
seph V. State of Ohio, 71 S.Ct. 856, 
341 U.S. 935, 95 L.Ed. 1364, re¬ 
hearing denied 96 N.B.2d 425. 
Where submissidi of case on tran¬ 
script of testimony taken at prelim¬ 
inary examination was with personal 
consent of accupsed and that of his 
attorney, and district attorney, ac¬ 
cused was not denied due process of 
law. 

Cal.—People v, Sanders, 220 P.2d 761, 
98 Cal.App.2d 703. 

Private investigation by court 
Accused in any criminal proceed¬ 
ing has a constitutional right that 
all proceedings against him shall be 
open and in his presence, and a pri¬ 
vate investigation by court consti¬ 
tutes a denial of due process. 

Ill.—People V. Savage, 125 N.B.2d 
449, 5 I11.2d 222—People v. Rivers, 
102 N.B.2d 303, 410 HI. 4ia. 

Due process held not denied 
U.S.—U. S. ex rel. Auld v. Warden 
of N. J. State Penitentiary, C.A.N. 
J., 187 F.2d 615. 

Ariz.—State ex rel. Jones v. Superior 
Court in and For Pinal County, 280 
P.2d 691, 78 Arts. 367. 

Cal.—People v. Cook, 247 P.2d 567, 
39 Cal.2d 496. 

Due process held denied 
Minn.—State v. Clow, 10 N.W.2d 359, 
215 Minn. 380. 

Pa.—Commonwealth ex rel. Milewski 
V. Ashe, 70 A.2d 625, 363 Pa. 596, 
23 A.L.R.2d 449. 
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Tex.—Webb v. State, Cr., 278 S.W. 
2d 158. 

8. U.S.—Frank v. Mangrun, Ga., 35 
S.Ct. 682, 237 U.S. 309, 59 L.Ed. 
969. 

12 C.J. p 1207 note 42. 

Not absolute requirement 
Presence of accused at every stage 
of criminal proceedings against hitci 
is not an absolute requirement of 
due process of law under the Four¬ 
teenth Amendment under all cireum- 
stances. 

U.S.—^U. S. ex rel. Marefia v. Burke, 
D.C.Pa., 101 P.Supp. 615, afftmaed, 
C.A., 197 F.2d 856. certiorari denied 
Marelia v. Burke, 73 S-Ct. 1X0> 344 
U.S. 868, 97 L.Ed. 673. 

Due process held not denied by 

(1) Absence of accused at refhsal 
of judge to answer note by Jury, 
U.S.—^U. S. ex reL Daverse v. Hohn, 

C.A.Pa., 198 P.2d 934, certiorari de¬ 
nied 73 S.Ct 336, 344 U.S. 91-3, 97 
L.Ed. 704. 

(2) Absence of accused at ttmes 
during court martial. 

U.S.—U. S. ex rel. Innes v. Hiatt, 
C.C.A.Pa., 141 P.2d 664. 

9. U.S.—Snyder v. Gommonwealth 
of Massachusetts, Mass., 94 SuCfc. 
330. 291 U.S. 97. 78 LJEd. 674, 90 
A.L.R. 675. 

Pa.—Commonwealth v. Darcy, 66 A. 
2d 663, 362 Pa. 259, certiorari de¬ 
nied 70 S.Ct. 96, 338 U.S. 862, 94 
L.Ed. 628. 

9.5 Pa.—Commonwealth v. Darcy, 
supra. 

10. Cal.—^People v. Tbby, 186 P.2d 
405, 30 Cal.2d 879. 

Mass.—Commonwealth v. Millen, 194 
N.E. 463, 289 Mass. 44L 

10.5 U.S.—U. S, V. Gore, D.CKy., 
130 P.Supp. 117. 

10.10 U.S.—^U. S. v. Johnson, C.C.A. 
N.J., 129 P.2d 964, 144 AL.R, 182, 
affirmed 63 S.Ct 549, 318 U.S. 189, 
87 LJSd. 704, rehearing denied ^ 
S.Ct. 826, 318 U.S. m, 87 L.Ed. 
1164. 
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proceedings such as appeals and applications for 
writs,or when the court enters an order for the 
correction of its record,^<^-20 or while the clerk of 
court is performing ministerial acts connected with 
the jury.A record containing daily entries show¬ 
ing the presence of all parties and counsel during 
the trial is a compliance with due process of law in 
this respect.i2 

§ 592L - New Trial 

Subject to the qualification that an accused must not 
be denied a fair opportunity to avail himself of such pro¬ 
vision, if any, as is made for a new triai, statutes and 
decisions respecting new trials, and even the failure of 
the legislature to provide for a new trial, do not deny 
due process of law. 

The failure of the legislature to provide for a 
new trial in the case of a person convicted of crime 
in regular proceedings before the proper tribunal 
does not constitute a denial of due process of law.i^ 
In case new trials are provided for, the legislature 
may prescribe in general the time within which a 
motion for a new trial must be made the condi- 
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tions on which it may be granted,i5 and the type of 
evidence to be heard or received ;i5-5 but a statute 
requiring a motion for a new trial to be made before 
the end of the term at which conviction was had 
constitutes a denial of due process of law in the 
case of a person convicted a few minutes before the 
end of the term.i® Where the judge who presided 
at the trial dies or goes out of office leaving a mo¬ 
tion for new trial undisposed of, a statute impliedly 
conferring authority on his successor to determine 
the motion on its merits, even though the sufficiency 
of the evidence is challenged, does not deny due 
process of law.^*^ 

Decisions of the trial and appellate courts ren^ 
dered in due course denying the right to a new 
trial do not constitute a denial of due process,!^ 
regardless of the soundness of such decisions,^^ 
or of their consistency with prior decisions.20 Xhe 
action of the trial court in viewing the premises 
where the crime was committed pending a motion 
by accused for a new trial has been held to constitute 
a denial to accused of due process of law.20.5 


10.15 Wash.—Whipple v. Smith, 206 1 
P.2d 610, 33 Wash.2d 615. 

10.20 Ill.—^People v. Hirschber^, 101 
N.E.2d 520, 410 Ill. 166. 

11 . Cal.—People v. Johnston, 36 P. 
2d 1074, 140 Cal.App. 729. 

12 . U.S,—Gaines v. State of Wash¬ 
ing-ton, Wash., 48 S.Ct. 468, 277 U. 
S. 81, 72 L.Ed. 793. 

13. Ind.—Ward v. State, 86 N.E. 994, 
171 Ind. 665. 

14. U.S.—Brooks v. Missouri, Mo., 

8 S.Ot 443, 124 U.S. 394, 31 L.Ed. 
454. 

\ In re Mooney, C.C.A.Cal., 72 P. 
,2d 503. 

U. S. V. Wilfong, D.C.Mich„ 96 P. 
Supp. 897—^Ex parte Sharpe, D.C. 
Ky., 36 P.Supp. 386, affirmed, C. 
C.Au., Sharpe v. Buchanan, 121 P.2d 
448, vacated on other grounds 63 
S.Ct. 245, 317 U.S. 238, 87 L.Ed. 
238, and rehearing denied, C.C.A-, 
133 F.2d 100. 

Ziimitatlon of time under proper 
authority from the supreme court 
does not deprive accused of due proc¬ 
ess of law; but he must not be de¬ 
prived of a fair opportunity of pre¬ 
senting the motion within the time 
limited, 

U.^.—rBridwell v. Aderhold, D.C.Ga., 
’13 P^Supp. 253, affirmed, C.C.A., 92 
P,2d 748^ reversed on pther 
' grroUnds ^8 S.Ct., 1019, 304 U.S. 468, 
14i61 and set aside, and 
reversed on other grounds 97 P.2d 
992. 


15. U.S.—Coggins v. O’Brien, C.A. 
Mass., 188 P.2d 130. 

Ga.—Burke v. State, 64 S.E.2d 360, 
205 Ga. 656. 

Mo.—State v. Goddard, 62 S.W. 697, 
162 Mo. 198. 

15.5 U.S.—Coggins v. O’Brien, C.A. 

Mass., 188 P.2d 130. 

Bzazniuatlozi. by psychiatrist 

Denial of application of accused 
on motion for new trial of murder 
prosecution, for examination of 
state-employed psychiatrist on be¬ 
half of accused, was not a denial of 
due process of law under the Four¬ 
teenth Amendment to the federal 
Constitution, 

N.T.—People v. Kelly. 109 N.E.2d 
341, 304 N.X. 798. 

Delibieratlons of Judge 
Exclusive of ‘matters of which the 
court may take judicial notice, de¬ 
liberations of trial judge are limited 
to the record made before him in 
open court and any private investi¬ 
gation by a court pending a motion 
for a new trial constitutes a denial 
to accused of due process of law. 
Ill.—People V. Cooper, 76 N.E.2d 886, 
398 Ill. 468. 

16. Mo.—State v. Guerringer, 178 
S.W. 66, 266 Mo. 408. 

17. Mo.—State v. Messino, 30 S.W. 
2 d 760, 325 Mo. 743. 

18. U.S.—Cobb y. Hunter, C.C.A. 
Kan., 167 P.2d 888, certiorari de¬ 
nied 69 S.Ct., 19, 335 U.S. 8’32, 93 
L.Bd. 385. 

I Kan.—^iMiller v. Hudspeth, 192 P.2d 
I' 147, 164 Kan. 688. 
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Mass.—Commonwealth v. Coggins, 
87 N.E.2d 200, 324 Mass. 662, cer¬ 
tiorari denied 70 S.Ct. 162, 338 U. 
S. 881, 94 L.Ed. 541. 

Mass.—Commonwealth v. Sacco, 151 
N.B. 839, 265 Mass. 369. 

Mich.—People v. Podolski, 62 N.W. 
2d 201, 332 Mich. 508, certiorari 
denied Podolski v. People of State 
of Michigan, 73 S.Ct 62, 344 U.S. 
846, 97 L.Ed. 657, rehearing denied 
73 S.Ct 185, 344 U.S. 888, 97 L.Ed. 
687. 

N.T.—People ex rel. Lesser v. Hunt, 
14 N.T.S.2d 632, 171 Misc. 640, 

affirmed 10 N.T.S.2d 922, 266 App. 
Div. 1048. 

Hotlce of hearing 

Record established that absence of 
accused from court at time of his 
hearing on his motion for new trial 
of prosecution for burglary was vol¬ 
untary and wilful on his part ancl 
he was not denied due process of 
law because not given notice of hear¬ 
ing. 

Ill.—^People V. Connors,^ 108 N.E.2d 
774, 413 Ill. 386, certiorari denied 
, Connor v. People of State of Illi¬ 
nois, 73 S.Ct 602, 344 U.S. 931, 97 
L.Ed. 716, certiorari denied 74 S. 
Ct 868, 347 U.S. 993, 98 L.Ed. 1126. 

19. U.S.—^Frank v. Mangum, Ga, 35 
S.Ct 682, 237 U.S. 309, 69 L.Ed. 
969. 

20. U.S.—^Prank v. Mangum, supra 

20.5 Ill.—People v. Cooper, 76 N.H 
2d 885, 398 III. 468. 
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§ 593 , -Judgment, Sentence, and Punish¬ 

ment 

a. In general 

b. Sentence and punishment 

c. Proceedings following conviction 

d. Parole, pardon, or suspended sentence 

e. Execution of sentence 

f. Imprisonment for satisfaction of fine 

and costs 

g. Insane defendant 

a. In General 

A Judgment rendered against a person accused of 
crime without due process of law is void. Where the time 
for appeal has passed, the availability of the writ of 
error coram nobis meets the requirement of due process 
of law. 

The concern that no one be deprived of his 
liberty without due process of law is a paramount 
consideration in the administration of justice, but 
such concern does not completely override all con¬ 
siderations of finality of judgments and of respect 
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for legal and orderly procedures.^®*®® An erroneous 
judgment is not necessarily a denial of due process, 
where it is based on a scrupulous and diligent search 
for trutla,20-55 but a judgment rendered against a 
person accused of crime without due process of 
law is void.21 A state must give one whom it de¬ 
prives of his freedom the opportunity to open an in¬ 
quiry into the intrinsic fairness of criminal process 
even though the process appears proper on the sur¬ 
face, and questions of fundamental justice pro¬ 
tected by the due process clause can be raised dehors 
the record.21-10 

The writ of error coram nobis which is available 
on a proper showing for the purpose of reviewing 
a judgment after the time for an appeal has ex¬ 
pired meets the requirement of due process of law 
under the Fourteenth Amendment.Such writ 
must be allowed where a conviction is wrongful be¬ 
cause based on an error of fact or obtained by un¬ 
fair or unlawful methods and no other corrective 
judicial remedy is available ,*22 but the writ will be 


20.50 U.S.—Wells v. U. S., C.C.A. 
Tex., 168 F.2d 833, certiorari de¬ 
nied 67 S.Ct 1728. 331 U.S. 852, 91 
L.Ed. 1860. 

Due process lield sot denied 
Ill.—^People V. Bassing-er, 85 N’.E.2d 
758, 403 Ill. 108, certiorari denied 
69 S.Ct, 1624, 337 U.S. 960, 93 L. 
Ed. 1759—People v. StaryaJc, 72 N. 
E.2d 816, 396 Ill. 673, certiorari 
denied 68 S.Ct 40, 332 U.S. 777, 92 
L.Ed. 361—^People v. Lewis, 31 N. 
E.2d 795, 376 Ill. 330, certiorari de¬ 
nied Lewis V. People of State of 
Illinois, 62 S.Ct 68, 314 U.S. 628, 
86 L.Ed, 504. 

Ky.—^Vickery v. Lady, 264 S.W.2d 
683. 

Pa—Commonwealtli ex reL Elliott 
V. Baldi, 96 A.2d 122, 373 Pa 489, 
certiorari denied 73 S.Ct. 1125, 345 

U. S. 976, 97 L.Ed. 1391. 
Commonwealth ex rel. Clawges 

V. Claudy, 98 A.2d 225, 173 PaSu- 
per. 410—Commonwealth v. Gibbs, 
74 A.2d 750, 167 PaSuper. 79. 

20.56 U.S.—Townsend v. Burke, Pa, 
68 S.Ct 1252, 334 U.S. 736, 92 L.Ed. 
1690. 

Pull hearing afforded 
A wrong decision on the merits 
does not constitute denial of due 
process of law if opportunity of a 
full hearing is afforded, and such a 
decision does not involve denial of 
constitutional rights which may be 
made the basis of a motion by a pris¬ 
oner in federal custody to set aside 
sentence. 

U.S.—U. S. V. Gallagher, C.A.lsr.J., 183 
P.2d 342, followed in U. S. v^ Payne, 
183 P.2d 415, certiorari denied Gal¬ 
lagher V. U. S.,^ 71 S.Gt- 283, 340 U. 
S. 913, 95 L.Ed. 659. 


21. U.S.—Houston V. Eidson, D.C. 
Mo., 119 P.Supp. 778—Application 
of Middlebrooks, D.C. Cal., 88 P. 
Supp. 943, reversed on other 
grounds, C.A., Ross v. Middle- 
brooks, 188 P.2d 308, certiorari de¬ 
nied 72 S.Ct 90, 342 U.S. 862, 96 
L.Ed. 649. 

Okl.—Ex parte Hollins, 14 P.2d 243, 
54 OkLCr. 70. 

Due process held denied 
U.S.—Clemons v. U. S., C.C.A.Md., 
137 F.2d 302. 

Iowa—Sewell v. Lalnson, 67 N.W.2d 
556, 244 Iowa 565. 

N.T.—People V. Paterno, 60 N.Y.S.2d 
813, 187 Misc. 56. 

Pa—Commonwealth ex rel. Town¬ 
send V. Burke, 63 A.2d 77, 361 Pa 
35, certiorari denied Townsend v. 
Burke, 71 S.Ct 286, 340 U.S. 915, 
95 L.Ed. 661—Commonwealth v. 
Komatowski, 32 A.2d 905, 347 Pa 
445. 

21.5 U.S.—Carter v. People of State 
of Illinois, Ill., 67 S.Ct 216, 329 
U.S. 173, 91 L.Ed. 172—Mooney v. 
Holohan, Cal., 55 S.Ct 3.40, 294 U. 
S. 103, 79 L.Ed. 791, 98 A.L.R. 406. 
Ill.—^Thompson v. People, 102 N.E. 

2d 315, 410 Ill. 256. 

Ind.—State ex reL McManamon v. 
Blackford Circuit Court, 95 N.E.2d 
, 666, 229 Ind. 3. 

21.10 U.S.—Carter v. People of State 
of Illinois, Ill., 67 S.Ct 216, 329 
U.S. 173, 91 L.Ed. 172. 

Ill.—^Thompson v. People, 102 N.E.2d 
316, 410 Ill. 256. 

Ind,—State ex rel. McManamon v. 
Blackford Circuit Court, 95 N.E.2d 
656, 229 Ind. 3. 


bama, Ala, 68 S.Ct 1415, 335 U.S. 
252, 92 L.Ed. 1935—Hysler v. State 
of Florida Fla, 62 S.Ct 688, 315 U. 
S. 411, 86 L.Ed. 932. 

Jones V. Dowd, C.C.A.Ind., 128 
F.2d 331. 

Ala—^Ex parte Lee, 27 So.2d 147, 248 
Ala 246, certiorari denied Lee v. 
State of Alabama, 67 S.Ct 621, 329 
U.S. 808, 91 L.Ed. 690. 

Cal.—People v. Sica, 253 P.2d 76, 116 
CaLApp.2d 69, certiorari denied 
Sica V. People of State of Cal., 74 
S.Ct 36, 346 U.S. 831, 98 L.Ed. 
354. 

Ky.—^Anderson v. Buchanan, 168 S. 

W,2d 48, 292 Ky. 810. 

N.T.—^People v. Guariglia, 102 N.E.2d 
580, 303 N.T. 338. 

limiting time to bring writ 

Statute providing that any de¬ 
fendant shall be presumed to have 
waived his right to Institute any pro¬ 
ceedings for writ of error coram no¬ 
bis after lapse of five years from 
time of Judgment of conviction and 
depriving courts of Jurisdiction to 
entertain any such proceedings after 
that lapse of that time violates due 
process clause. 

Ind.—State ex rel. McManamon v. 
Blackford Circuit Court, 95 N.E.2d 
556, 229 Ind. 3. 

22 . Ill.—Thompson v. People, 102 N. 

E.2d 315, 410 Ill. 256. 

Ind.—State ex rel. Kunkel v.' Circuit 
Court of La Porte County, 200 N. 
E. 614, 209 Ind. 682. 

Bight to apply to administrative 
board for pardon is not an adequate 
remedy. 

Neb.—Carlsen v. State, 261 N.W. 339, 

, 129 Neb. 84. 


21.15 U.S.—Taylor v. State of Ala¬ 
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denied where the petitioner fails to make a showing 
of substantiality which according to local procedure 
is necessary in order to obtain the extraordinary 
relief furnished thereby, ^2*5 or where the proceed¬ 
ings have been regular in all respects and accused 
has a right to appeal.23 Denial of the writ without 
a hearing, but on petition and opposing affidavits 
alone, constitutes a deprivation of due process 
wherever petitioner's allegations are not conclusive¬ 
ly refuted by unquestionable documentary proof, 23-5 
but accused is not denied due process by a refusal 
to allow him to appear in person to urge his motion 
for a writ of coram nobis.23-i0 

1). Sentence and Punishment 

The imposition of a sentence beyond the jurisdiction 
of the court to pronounce is a violation of due process 
of law. As a general rule each state may, without deny¬ 
ing due process, prescribe the kind and extent of pun¬ 
ishment for violations of its laws. 

The imposition by the court of a sentence beyond 
its jurisdiction to pronounce is a violation of the 
guaranty of due process of law.24 On the other 
hand, the sentencing of a prisoner unrepresented 
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by counsel is not necessarily a deprivation of liberty 
by a state without due process of law;25 and a 
judgment is not void on its face for want of due 
process of law because it does not state the facts 
which are determinative of the minimum and maxi¬ 
mum term where another method is provided by 
statute for informing the prison board of these 
facts.26 Due process is not denied by the failure of 
the journal entry of a judgment to state the section 
of the statute under which accused was sen¬ 
tenced, 26*5 or by the release of accused after sen¬ 
tencing to federal authorities for imprisonment, or 
by his return to state custody after release from 
federal prison, to serve the state sentence.26.io 

Subject to the limitation that it may not provide 
for the imposition, without a judicial hearing, of 
any punishment in addition to that imposed at 
the trial,27 and to the further limitation that it 
may not make different punishments follow the 
same identical criminal acts in different political 
subdivisions of the state,23 each state may, without 
violation of the guaranty of due process of law, 
prescribe the kind23 as well as the time or dura- 


22.5 U.Si—Taylor v. State of Ala¬ 
bama, Ala., 68 S.Ct. 1415, 335 U.S. 
252, 92 L.Ed. 1935—^Hysler v. State 
of Florida, Fla., 62 S.Ct. 688, 315 

U. S, 411, 86 L.Bd. 932. 

Cal.—People v. Shorts, 197 P.2d 330, 
32 Cal.2d 602, 

People V. Sica, 263 P.2d 75, 116 
Oal.App.2d 59, certiorari denied 
Sica V. People of State of Cal., 74 

S. Ct- 36, 346 U.S. 831, 98 L.Ed. 354. 

23. U.S.—^U. S. ex rel. Steele v. 

Jackson, C.A.N.T., 171 P.2d 432, 
Ky.—Jones v. Commonwealth, 108 S. 
W.2d 816, 269 Ky. 779. 

Denyin^T acoused rlgrlit to vacate 
jndgr 3 n.e]it 0 / conviction several years 
after entry thereof did not deny him 
due proems of law on ground that 
state thereby failed to supply him 
an available remedy to attack- the 
judgment, where accused, within the 
statutory period could have raised 
issues involved by filing motion to 
withdraw his plea of guilty, by a 
motion in arrest of judgment, or by 
taking a direct appeal from original 
judgmjent 

t3r..S.—Patemo v. Lyons, N.T., 68 S.Ct. 
1044, 334 U.S. 314, 92 L.Ed. 1049. 

23.5 NT.T,—People v. Langan, 104 
Nr.E,2d 861, 303 N.T. 474—^People 

V. Richetti, 97 N.E.2d 908, 302 N. 

T. 290. 

23.10 Cal.—^People v. Cook, 217 P. 
2 d 498, 97 Cal.App.2d 284—Peo¬ 
ple V. Martin, 177 P.2d 8X3, 78 Cal. 
App.ad 340. 

24. U.S.—^Bx paile KozlQWSki, D. 
C.Del., 277 F. 83, 


Ga.—^Pearson v. Wimbish, 52 S.E. 

761, 124 Ga 701, 4 Ann.Cas. 601. 
Mont—State v. Holt, 194 P.2d 661, 
121 Mont. 459. 

Tex.—Ex parte Quintanilla, 207 S. 

W.2d 377, 161 Tex.Cr. 328. 

Sentence of banishiuent ftom 
state for period of probation is 
void as unauthorized and contrary 
to public policy. 

Mich.—People v. Baum, 231 N.W. 
96, 261 Mich. 187, 70 A.L.R. 98. 

25. U.S.—Gryger v. Burke, 68 S.Ct. 
1256. 334 U.S. 728, 92 L.Ed. 1683, 
rehearing denied 69 S.Ct. 13, 836 

U. S. 837, 93 L.Ed. 389. 

Perkins v. Sheriff of Calcasieu 
Parish, La., D.C.La., 23 F.2d 892. 
Pa.—Commonwealth ex rel. Walden 

V. Burke, 93 A.2d 879, 172 Pa. 
Super. 453, certiorari denied Wal¬ 
den V. Burke. 73 S.Ct 1150, 346 
U.S. 1002, 97 L.Ed. 1407. 

26. Cal.—People v. Brown, 36 P.2d 
194, 140 CaLApp. 616. 

26.5 Kan.—Cox v. Hudspeth, 198 
P.2d 177, 165 Kan. 671. 

26.10 U.S.—^Rooney v. Hunter, B. 

C.Kan., 64 F.Supp. 165, 

Ind.—State ex rel. Smith v. Bowd, 
124 N.E.2d 208. 

27. U.S.—^U. S. V. Smith, B.C.Pa., 28 
F.Supp. 726. 

Davis V. Berry, D.C.Iowa, 216 
F. 413, reversed on other grounds 
37 S.Ct 208, 242 U.S. 468, 61 L.Ed. 
441. 

S.B.—State v. Swanson, 17 N.W. 2d 
303, 70 S.B. 313. 

12 C.J. p 1209 note 66. 


On report of physioian 

The legislature may not author¬ 
ize the court to impose on a con¬ 
victed prostitute a longer sentence 
of imprisonment or detention on 
the receipt of a certain report from 
a physician than in the absence of 
such a report. 

N.T.—People v. Pox, 96 N.E. 1126, 

202 N.T. 616. 

In an ex parte proceeding, to 

which a city alone is a party, the 
court will not, although authorized 
to do so, by statute, determine the 
validity of an ordinance providing 
for serving sentences by hard labor. 
Ky.—^Ex parte City of Ashland, 76 
S.W.2d 43, 256 Ky. 384. 

Mandatory req.uiremen.t of notice 

Under Pen.Code § 1688, authoriz¬ 
ing forfeiture of a convict’s good 
behavior allowance for disregarding 
prison rules after proof of the of¬ 
fense and notice to the convict, the 
requirement as to notice manda¬ 
tory, especially in view of the con¬ 
stitutional guaranty of due process 
of law. 

Cal.—Ex parte MacDonald, 187 P* 
991, 45 CaLApp. 480. 

28. Kan.—State ex rel. White v. 
Board of Com’rs of Wyandotte 
County, 39 P.2d 286, 140 Kan. 744. 
Tex.—Ex parte Sizemore, 8 S.W.2d 
134, 110 Tex.Cr. 232, 69 A.L.R. 

430. 

26. U.S.—Duffy v. Wells, C.ACal., 

201 P.2d 603. 

Ind.—Mack v. State, 180 N.E. 279, 

203 Ind. 356, 83 A.L.R. 1349. 
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tion and extent of punishment^® for violation 
of its laws. It may provide the death penal¬ 
ty,s®-® for example, by electrocution of per¬ 
sons convicted of certain crimes,confer on the 
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court the power to fix the nature and extent of 
the punishment within certain limits prescribed by 
statute,require the jury to choose the punish¬ 
ment,33 except where there is a plea of guilty cfis- 


jq* _Ex parte Zienowicz, 79 A.2d 

912, 12 N.J.Super. 563. 
g —State V. Johnson, 110 S.E. 460, 
119 S.C. 56, error dismissed John¬ 
son V. State of South Carolina, 42 
S.Ct. 184. 267 U.S. 668. 66 L-Ed. 
626. 

12 C.J. p 1208 note 63. 

30. Tex.—^arza v. State, 55 S.W.2d 
1042, 122 Tex.Cr. 413. 

Stiinniary punishmeiit 

Constitutional principle that no 
citizen be deprived of his liberty 
except by the due course of the law 
of the land, means that punishment 
for crime will be imposed by and 
through a trial in accordance with 
law, and summary punishment by 
governmental authority is violative 
of swch principle. 

Tex._McParlane v. State, 254 S.W. 

2d 136, 158 TexhCr. 194. 

12 C.J. P 1208 note 54. 

Ignorance of facts 

Punishment for an act prohibited 
by law does not deny due process 
of law merely because accused is 
ignorant of the facts making it so. 
Ala.-_Fiorella v. City of Birming¬ 
ham. ,48 So.2d 761, 35 Ala.App. 384, 
certiorari denied 48 So.2d 768, 254 
Ala. 515, certiorari denied 71 S. 
Ct. 606, 340 U.S. 942, 95 L.Ed. 680. 
Funishment for offense charged 
Due process of law demands that, 
upon conviction of a charge of 
crime, the offender be punished only | 
for the offense charged against him. | 
Mont.—State v. Holt, 194 P.2d 651, 
121 Mont. 459. 

Seduction in penalty 

Power of state to enact legislation 
lowering punishment for a crime 
with prospective effect only, cannot 
be Questioned, and no denial of due 
process or eQual protection of the 
law occurs merely because legisla¬ 
ture does not make reduction in 
penalty applicable to those sentenc¬ 
ed prior thereto. 

N.J.—State V. Clayton, 89 A.2d 96, 
19 N.J.Super. 666. ^ 

Iiimiting punishment hy Fifth 
Amendment 

Congress has the power to create 
separate and distinct offenses grow¬ 
ing out of the same act, but when¬ 
ever it appears that the proof of 
one offense proves every essential 
element of another growing out of 
the same act, the Fifth Amendment 
limits the punishment to a single 
act. 

U.S.—^Freeman v. U. S., C.C.A.Mich., 
146 F.2d 978. 

Kesentenping 

Op motiozi to correct sentences 


claim that defendant could not be 
resentenced because of due process 
was without merit. 

U.S.—U. S. V. Knight, D.C.Hawaii, 
127 F.Supp. 269, affirmed, C.A., 
Eiiight V. U. S., 225 F.2d 65. 

Due process held not denied 
US.—Franey v. State of Florida, 
aA.Fla., 211 F.2d 447. 

Simones v. Humphrey, D.C.Pa., 
79 F.Supp. 5. 

Ohio.—State v. Beddow, App., 32 N. 
R2d 84. 


30.5 U.S.—Duffy v. Wells, C.A.Cal., 
201 F.2d 503. 

Due process held not denied 
Cal.—People v. Gilbert, 154 P.2d 657, 
25 Cal.2d 422. 

Ga.—McLendon v. Balkcom, 60 S.E. 
2d 753, 207 Ga. 100—^McBurnett v. 
State, 59 S.E.2d 374, 206 Ga. 841. 


31. U.S.—In re Kemmler, N.Y., 10 
S.Ct. 930, 136 U.S. 436, 34 L.Ed. 
619. 

Buchanan v. Blitdh, C.C.A.Pla., 

67 F.2d 668. 

Ga.—^Howell v. State, 138 S.E. 206, 
164 Ga. 204, error dismissed How¬ 
ell V. State of Georgia, 48 S.Ct. 
114, 275 U.S. 676, 72 L.Ed. 435. 
Unsuccessful attempt 

Refusal to stay execution of pris¬ 
oner because of the fact that an 
unsuccessful attempt had been 
made to electrocute him was not 
a violation of the due process of 
law. 

La,—State ex rel. Francis v. Res- 
weber, 31 So.2d 697, 212 La. 143. 

It is a function of due process 
that one who is convicted of mur¬ 
der may have occasion intelligently 
to show cau^e why sentence of 
death should not be pronounced on 
him and that there be available to 
one under sentence of death avenues 
toward executive clemency or even 
spiritual consolation. 

]y^isg,—Mussel white v. State, 60 So. I 
2d 807, 216 Miss. 363. j 

Execution of death sentence hy 
electrocution before lethal gas exe¬ 
cution chamber had been made 
available at state penitentiary 
would not deprive accused of life 
without due process of law in vio¬ 
lation of federal or state constitu¬ 
tion where statute provided for 
death by electrocution until gas 
chamber became available. 

Okl.—^Hathcox v. Waters, 234 P.2d 
950, 94 Okl.Cr. 286. 

32. U.S.—Collins v. Johnston, Cal., 
36 S.Ct 649, 237 U.S. 502, 69 L.Ed. 
1071. 


U. S. ex rel. Collins v. Claudy, 
C.A.Pa., 204 F.2d 624. 

Cal.—People v. Walker, 201 P.2d 6r 
SB Cal.2d 250, certiorari denied 09> 
S.Ct 744, 336 U.S. 940, 93 L.Ed. 
1098. 

Mich.—^Auditor General v. Hall, 1 
N.W.2d 616, 300 Mich. 215, 199 
A.L.R. 1022. 

Ohio.—In re Smith, 120 N.E.2d 736, 
162 Ohio St 58. 

Tenn.—Durham v. State, 18 S.W. 74, 
89 Tenn. 723. 

12 C.J. p 1208 note 56. 

Imprisonment under concurrent 
sentences imposed on pleas of guil¬ 
ty to two indictments, one of which 
was valid and the other defective, 
did not deny accused due process of 
law. 

U.S.—U. S. ex rel. Caudron v. Com¬ 
monwealth of PennsyIvaMi9y D.C. 
Pa., 96 F.Supp^ 487. 

Due process held not denied _ 

U.S.—Cranor v. Cooper, (XA-Was!?., 
203 F.2d 833, certiorari denied. 
Cooper V. Cranor, 74 S4Jt 61, 346 
U.S. 839, 98 L.Ed. 360. 


33. Ga.—King v. State, 144 S.E. 6, 
166 Ga. 539. 

Md.—^Abbott V. State, 52 A.2d 489, 
188 Md. 310. 

Failure to fix punishment 

(1) Statute, in express terms re¬ 
quiring imposition of death penalty 
in cases where jury fails to fix pun¬ 
ishment on a conviction of first-de¬ 
gree murder, does not deny due 
process, and such construction of 
the statute by the courts le not a 
denial of due process. 

U.S.—Skaug V. Sheehy, C.C.iuNev., 
157 F.2d 714. 

(2) Accused who was s'entenced 
to death by trial court after con¬ 
viction of first degree murder by 
jury was not denied due process of 
law on theory that under statute 
the exclusive power to fix punish¬ 
ment in first degree murder cases is 
vested in jury where he is found 
guilty by jury, since the only dis¬ 
cretion given jury under statute is 
to fix the penalty at rife imprison¬ 
ment which it did not do by izsing 
the words "‘and recommend lenien¬ 
cy*", and when verdict is silent as 
to punishment or jury cannot agree 
upon penalty, the law fltxes the pen¬ 
alty at death and requires trial 
court to adjudge that puntshment. 
Nev.—^Ex parte Kramer, 122 P.2d 

862, 61 Nev. 174, api)eal dismissed 
Kramer v. Sheehy, 62 S.Ct. 1283, 
316 U.S. 646, 86 L.Ed. 1730, re¬ 
hearing denied 63 S.Ct. .22, 317 T7. 
S. 70S, 87 L.M. 662. 
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pensing with the necessity of a jury trial,34 or imposed at the same timers or at different times 37 
where accused is convicted by a confession34.5 authorize the transfer of prisoners, as a disciplinary 
may prescribe additional punishment for habitual measure, from a reformatory to a state prison 38 
offenders, on a charge of prior conviction and ample prescribe an indeterminate sentence the length of 
notice of, and opportunity to defend against, the which shall be dependent on the behavior of the con- 


charge, 35 provide for cumulative s 

Confoxiulty to statute, construed 
to reauire the court, rather than 
the jury, to fix the punishment on 
a plea of guilty, is not a denial of 
due process of law. 

Mo,—State v. 'Williams, 6 S.W.2d 915, 
$20 Mo. 296. 

34.5 Md,—-Ahhott v. State, 52 A.2d 
489, 188 Md. 310. 

35. 'U.S.—^U. S. ex rel. Hamby v. 

Ragen, C.A.I11., 178 F.2d 379, cer¬ 
tiorari denied 70 S.Ct. 615, 339 U. 
S. 905, 94 L.Ed. 1334. 

Cal.—Ex parte Schunke, 184 P.2d 
700, 81 Cal.App.2d 588—^People v. 
Floth, 47 P.2d 817, 8 Cal.App.2d 
600. 

Ga.—Reid v. State, 176 S.E. 100, 49 
Ga.App. 429. 

Ill.—People V. Pitts, 81 N.E.2d 442, 
401 IlL 154, certiorari denied 
Pitts V. Ragen, 69 S.Ct 637, 336 

U. S. 920, 93 L.Ed. 1083—People 

V. Manning, 74 N.E.2d 494, 897 
Ill. 358, certiorari denied 69. S.Ct. 
1510, 337 U.S. 949, 93 L.Ed. 1751 
—People V. Woods, 70 N,E.2d 563, 
395 Ill. 426, certiorari denied 67 
S.Ct. 1089, 330 U.S. 847, 91 L.Ed. 
1292—^People v. Poppe, 68 N.E.2d 
254, 394 Ill. 216, certiorari denied 
67 S.Ct 486, 329 U.S. 798, 91 L. 
Ed. 683. 

Iowa.—State v. Erickson, 282 N.W. 
728, 225 Iowa 1261. 

Ky.—Harrod v. Whaley, 239 S.W.2d 
480—^Hampton v. Whaley, 233 S. 

. W.2d 273, 313 Ky. 611—Ward v. 

Hurst 189 S.W.2d 594, 300 Ky. 464. 
La.—State v. Roy, 62 .So.2d 299, 219 
La. 97. 

Mo.-r-State v. King, 275 S.W.2d 310. 
Neb.—Poppe V. State, 62 N.W.2d 
422, 155 Neb. 627—Davis v. 

.O'Grady, 291 N.W. 82, 137 Neb. 70S, 
certiorari, denied 61 S.Ct. 69, 311 
U.S. 682, 85 L.Ed. 440. 

N.Jj—^Application of Caruso, 53 A. 
2d 308, 3^.35 N.J.Law 622—State v. 
Lutz, ,62 A.2d 773, 135 N.J.Law 
603. , , 

N.T.—^Rockowef. v. Sullivan, 60 N. 
Y.S.2d 858^Ex parte ,Morris, 163 
N.TiS., 907 . 

Tex.-r 7 Redding v. State, 265 S.W.2,d 
811, 159 T,ex.Cr. 535, certiorari de- 
niedj" R,edding v. State of Texas, 
76 S.Cf. 38^ 348 U.S. 838, 99 L.Ed. 

^661. P ^ ^ 

fWash.:;—^tate V. Fowler, 60 P.2d 83, 

; ,L&7 , WasJ^ ! 450, certioraiji, denied 
iFpwler-. V. ^tate of "Washington, 

.. .j57^§,Ct .,437* 300 Ur.S. 658,‘^I L. 

868 . ^ 

12 C.J. pi208 .iiote;67. , , . , | 

Former jeopardy see supra’ 5 582. 


mtences whether | victed person,^ 

Waiver 

Accused, who waived require¬ 
ments of Habitual Criminal Act, 
that an information be filed alleg¬ 
ing convicted fourth offender’s pre¬ 
vious convictions, and that such in¬ 
formation be served on accused thir¬ 
ty days before further proceedings 
are taken under the act, had not 
been denied due process, since re¬ 
quirements of act were rights per¬ 
sonal to accused. 

Pa.—Commonwealth ex rel. Firm- 
stone V. Burke. 103 A.2d 476, 175 
Pa. Super. 128, certiorari denied 
Firmstone v. Day, 75 S.Ct. 66, 348 
U.S. 844, 99 L.Ed. 665. 

Pifth Amendment 

In a prosecution for attempt to 
commit rape, admission of evidence 
of prior convictions to bring accus¬ 
ed within an Habitual Criminal 
Statute could not contravene the 
Fifth Amendment which operates 
exclusively in restriction of fed¬ 
eral power and has no application 
to the state. 

Ind.—Hanks v. State, 76 N.E'.2d 702, 
225 Ind. 693. 

Discretion of state*s attorney 
Habitual Criminal Act does not 
violate constitutional requirements 
of due process because it leaves it 
to the discretion of the state's at¬ 
torney whether to allege prior con¬ 
victions in indictment. 

Ill.—People V. Johnson, 105 N.E.2d 
766, 412 Ill. 109, certiorari de¬ 
nied Johpson V. State of Illinois, 
73 S.Ct. 98, 344 U.S. 858, 97 L. 
Ed. 666, and 74 S.Ct. 681, 347 U.S. 
965, 98 L.Ed. 1100, rehearing de¬ 
nied 74 S.Ct. 8'73, 347 U.S. 1022, 98 
L.Ed. 1142. 

Even where the former convictions 

are not adequate to support a charge 
of habitual crimln 3 ,lity, a joinder 
of a habitual criminal charge with 
the instant charge and; the submis¬ 
sion of both questions to the jury 
contemporaneously will not work a 
denial of substantive or procedural 
due procesiS. 

Utah.—Thompson v. Harris, 162 P. 

2d 91, 107 Utah 99. 

Due process held denied 
U.S.—U. s. ,ex rel. Collins v. Claudy, 
C.A.Pa,, 204 F.2d 624. 

N.J.—Ex parte Breslin, 74 A.2d 373, 
9 N.J.Super. 356. ’ 

36. U.S.—^U. S. ex rel. Laird v. 

O’Brien, C.C.A.I11., Ill P,2d 232. 
Vt.—In re Sargood, 83 X. 718, 86 Vt. 

' IS'O."'’ . . ' . ^ . 

37- Vt.—^In re Sargood, suprX 


leave the determination of the 

Changing concurrent sentence to 
consecutive 

N.J.—State V. Quatro, 110 A.2d 317, 
33 N.J.Super. 333, affirmed 113 A 
2d 623, 18 N.J. 201. 

38. N.J.—^Ex parte Zienowicz, 79 A. 
2d 912, 12 N.J.Super. 563. 

Stagway v. Riker, 86 A 440, 84 
N.J.Law 201. 

N.T.—People ex rel. Gorofsky v. 
Warden, 183 N.Y.S. 885—People 
ex rel. Cunningham v. Warden of 
County Penitentiary, New York, 
183 N.Y.S. 882. 

Approval of transfer 
Failure of governor to approve 
transfer of prisoner from Southern 
Illinois Penitentiary to State Pen¬ 
itentiary at Joliet on order of Di¬ 
rector of Public Welfare until three 
days after transfer had been made 
was not a denial to prisoner of due 
process of law. U.S.C.A.Const 
Amend. 14. 

U.S.—U. S. ex rel. Jackson v. Ra¬ 
gen, C.C.A.Ill., 160 P.2d 190. 
Hearing 

Where there was nothing to show 
existence of statutory grounds for 
transfer of prisoner from reforma¬ 
tory to prison and prisoner had not 
been afforded an opportunity for 
hearing on charges which were 
made, prisoner's transfer from re¬ 
formatory to prison constituted a 
denial of due process of law. 

N.Y.—^People ex rel. Sala v. Mar¬ 
tin, 46 N.E.2d 890, 289 NY. 471. 
Prisoner shown, after committal, to 
have been previously convicted 
Wyo.—Uram v. Roach, 37 P.2d 793, 
47 Wyo. 336, 95 A.L.R. 1448. 

39. Cal.—^In re Larsen, 283 P.2d 
1043. 

People V. Leiva, App., 285 P.2d 
46. 

Ill.—People V. Hawkins, 137 NE. 
385, 306 Ill. 29—^People v. Bern¬ 
stein, 136 N.E. 683, 30.4 Ill. 361— 
PeoiJle V. Krell. 133 N.E. 251, 300 
Ill. 390—People v. Krueger, 131 N 
E, 62.8, 298 Ill. 636—People v. 

K;mg, 129 NE. 174, 296 Ill. 429— 
People V. Banks, 128 NE. 462, 294 
Ill. 266, affirmed Connors v. Peo¬ 
ple of State of Illinois, 43 S.Ct 
11, 260 U.S. 695, 67 L.Ed. 468. 
Mich.—Ex parte Holton,' 8 NW.2d 
^28, 364 Mich. 6$4. 

NY.—People ex rel. Berger v. War¬ 
den of the,Workhouse, 163 N.Y.S. 
910, 176 App.DiV. 602. , , 

12 C.J. p 1209 note 61. 

Minimum ^d maximuni term 
Accused wag hot ’’iehied dOie jptoc- 
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length of time of confinement, after expiration of 
the minimum term, to a prison board,and impose 
on a prisoner escaping from the state prison ad¬ 
ditional imprisonment equal to the term he is then 
serving.'*^ 

c. Proceedings Following Conviction 

A person who has been convicted of crime Is not 
entitled to demand, at every hearing following his con¬ 
viction, the same standards of due process as those ap¬ 
plied at his trial, but the accused must be present in court 
when sentence is pronounced on him. 

Where accused has been accorded due process 
at his trial and has been convicted as charged, he 
cannot as to every post-conviction hearing demand 
the same standards of due process as those applied 
at his trial.'^^*® The guaranties and safeguards pro¬ 
vided by the due process clause of the Fourteenth 
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Amendment, including the right to a hearing, the 
right to examine adverse witnesses, and the right 
of accused to offer evidence in his own behalf, do 
not apply to the sentencing process>^*^^ Thus, due 
process is not denied by foreclosing accused from 
offering evidence or cross-examining state witnesses 
at a post verdict hearing for the state court’s ben¬ 
efit in determining what sentence should be im- 
posed,^^'^^ nor does due process of law limit the 
contents of a presentence report to information 
which may be admissible under rules of evidence ap¬ 
plicable to a trial,^1-20 or to information received 
in open court,but a trial judge must be in¬ 
formed of many things which do not always develop 
at a trial, and he may avail himself of all possible 
sources of information,^^*and due process is not 
a uniform command that courts abandon their age- 


ess of law by failure to include, in 
sentence to indeterminate term of 
one to twenty years, a recommenda¬ 
tion of a minimum and maximum 
term pursuant to provision of stat¬ 
ute in force when crime allegedly 
was committed but declared void 
before sentence. 

Ill.— ^People V. Knudsen, 67 N.B.2d 
171, 394 Ill. 90. 

l^engthenliLg term within maxi, 
mum held not denial of due process. 
Cal.—Ex parte Smith, 205 P.2d 662, 
33 Cal:2d 797. 

40 . U.S.—U. S. ex rel. Foley v. Ra- 
gen, CC.A.I11., 143 F.2d 774. 

Siipola V. Ness, D.C.Wash., 90 
F.Supp. 18. 

CJal.—Ex parte Collins, 245 P. 1089, 
198 Cal. 508. 

Bednotlon of term by board, with¬ 
in the maximum fixed by the court, 
may be authorized, provided the leg¬ 
islation, as applied to a particular 
case, is not an ex post facto law. 
—^Andrus v. McCauley, D.C. 
Wash., 21 P.Supp. 70. 

Multiple offenders 

(1) Denial of commutation time to 
multiple offenders and grant of it 
to prisoners not of that class is 
solely a question of legislative dis¬ 
cretion involving no question of due 
process. 

ISr.J.-—Zink V. Lear, 101, A.2d 72, 28 
N.J.Super. 615—^White v. Parole 
Bd., 86 A.2d 422, 17 N.J.Super. 
580. 

(2) Classification of prisoner, who 
had served two terms in New York 
State Prison prior to New Jersey 
sentences, as a third offender in 
New Jersey to establiish parole eli¬ 
gibility, did not violate i)risoner’s 
constitutional right of due process. 
N.J.—Di Miceli v. State Parole Bd., 

101 A.2d 680, 29 N.J.Super. 80,' 

affirmed 106 A.2d 525, 16 N.J. 446. 
Authority of board is U^ted to 
shortening duration of confinement 


fixed by sentence of court when in 
exercise of board's discretion the 
purposes of the law are served 
thereby, and only when board at¬ 
tempts to enlarge or extend term 
fixed by court's commitment would 
it be exceeding its authority so that 
aggrieved person could assert a 
confinement without due process of 
law. 

Wash.—Wyback v. Board of Prison 
Terms and Paroles, 203 P.2d 1083, 
32 Wash.2d 780. 

41. Idaho.—In re Mallon, 102 P. 374, 
16 Idaho 737, 22 I..R.A.,N.S., 1123. 
Increasing term within maximum 
Where relator was confined in pen¬ 
itentiary under authority of judg¬ 
ment and commitment of court fix¬ 
ing sentence at maximum term of 
fifteen years, after relator’s escape 
from honor camp, board could re¬ 
voke Its prior order fixing duration 
of relator’s confinement at ten years 
and fix confi,nement at fifteen years 
and deny relator twenty months of 
good time credit theretofore earned, 
and such action by board did not 
amount to imposition of a penalty 
without due procesis of law. 

Wash.—^Wyback v. Board of Prison 
Terms and Paroles, 203 P.2d 1083, 
32 Wash.2d 780. 

41.6 U.S.—Siipola v. Ness, D.C. 

Wash., 90 F.Supp. 18. 

Cal.—People v. Riley, 235 P.2d 381, 
37 Cal.2d 510. 

41.10 Del.—State v. Moore, 108 A. 
2d 675. 

41.15 U.S,—Williams v. People of 
State of New York, N.Y., 69 S.Ct 
1079. 337 U.S. 241, 93 L.Ed. 1337, 

. rehearing denied 69 S.Ct. 1529, 337 
U.S. 961, 93 D.Ed. '1760, rehearing 
denied 70 S.Ct. 34, 338 U.S., 841, 

‘ 94 DEd. 514. 

U. S. ex rel. Pascal v. Burke,, 
. D.C.Pa., 90 F.Supp. 868. 
Examiuatioxi. by a.ccused of repott | 
Refusal to permit accused to ex- 
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amine presentence report did not 
deny him due process of law by not 
affording him an opportunity to re¬ 
fute unfavorable information con¬ 
tained in report. 

Del.—State v. Moore, 108 A.2d 675. 

Evidence held insufficient to es¬ 
tablish that trial court had denied 
prisoner due process of law by pre¬ 
cluding and preventing presenta¬ 
tion of matters in mitigation of pun¬ 
ishment prior to imposition of sen¬ 
tence, 

U.S.—Thomas v. Teets, C.A.Cal., 220 
P.2d 282. 

41.20 U.S.—Williams v. People of 
State of New York, N.Y., 69 S.Ct 
1079, 337 U.S. 241, 93 L.Ed. 1337. 
rehearing denied 69 S.Ct 1529, 337 
U.S. 961, 93 L.Ed. 1780, rehearing 
denied 70 S.Ct 34, 338 U.S. 841, 94 
L.Ed. 514. 

Taylor v. U. S., C.ACal., 179 F. 
2d 640. 

D.C.—Ishkanian v. U. S,, Mun.App., 

35 A.2d 176. 

41.25 U.S.—^^Villiams v. People of 
State of New York, N.Y., 69 S.Ct. 
1079, 337 U.S. 241, 93 L.Ed. 1337, 
rehearing denied 69 S.Ct. 1529, 337 
U.S. 961, 93 L.Ed. 1760, rehearing 
denied 70 S.Ct 34, 338 U.S. 841, 
94 L.Ed. 614. 

Taylor v. U. S., C.A.Cal., 179 
P.2d 640. 

D.C.—ishkanian v. U. S., Muil.App., 

36 A.2d 176. 

41.30 D.C.—Ishkanian v. U, S., su¬ 
pra. 

Abuse of power 

(1) Permitting a sentencing judge 
to avail himself of out-of-court in¬ 
formation secures to him a broad 
discretionary power which is sus¬ 
ceptible of abuse, but nevertheless 
that power may be exercised with¬ 
out violating the due process clause 
even where the death sentence is 
imposed.. 

U.S.—Williams v. People of State 
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old practice of seeking such information from out- 
o^-court sources to guide their judgment to a more 
enlightened and just sentence.^^-^^ Dug process is 
■denied accused, however, where he is sentenced on 
the basis of assumptions concerning his criminal 
record which are materially untrue, whether such 
result is caused by carelessness or design.'^^-'^o xhe 
practice of a state court in taking into consideration, 
in sentencing an accomplice, his aid to the state in 
turning state’s evidence is not a denial of due proc- 
•ess to a convicted confederate.'^^-'^s 

Generally, accused must be present in court when 
sentence is pronounced on him in order to afford 
him due process of law,'^^*^® and imposition of sen¬ 
tence in absence of accused, whether voluntary or 
involuntary, lacks due process.^^'5® It has been 
stated, however, that due process does not forbid a 
state to direct pronouncement of judgment in a crim¬ 
inal case when accused absconds and is not in court 
at the time set for sentence.'^An accused con¬ 
victed of murder is not denied due process because 
the warrant of execution was drawn, signed, and 
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attested without notice to him and without his being 

present.'^i-ss 

d. Parole, Pardon, or Suspended Sentence 

Although there is some authority to the contrary it 
is generally held that due process of law is not denied 
by the revocation, or a statutory provision for the revo¬ 
cation, of a parole, probation, or suspension of execu¬ 
tion of sentence, even without a formal trial or hearing 
or without a Judicial determination of guilt of a subse¬ 
quent offense constituting a violation of a condition of 
the parole. 

The guaranty of due process of law is not vio¬ 
lated by a parole law ^2 or by a statute authorising 
restitution as a condition of probation, but denying 
accused a hearing on the question of the amount of 
of damages to be imposed,^^*^ or by the revocation, 
or statutory provision for revocation, of a parole, 
probation, or suspension of execution of sentence, 
even without a formal trial or hearing or without 
a judicial determination of guilt of a subsequent of¬ 
fense constituting a violation of a condition of the 
parole.*^2 On the other hand, whether the proceed- 


of New Tcrlc, N.Y„ 69 S.Ct. 1079, 
337 U.S. 241, 93 L.Ed. 1337, re- 
Imearing denied 69 S.Ct 1S29, 337 
U.S, 961, 93 L,Ed. 176^, rehearing 
denied 70 SwCt 34, 338 U.S. 841, 94 
L.Ed. 514. 

(2) Sentencing procedure was 
subject to scrutiny under due proc¬ 
ess clause, and highest state court 
to which case was brought by ap¬ 
peal had power to reverse for abuse 
of discretion or legal error in im¬ 
position of sentence, but death sen¬ 
tence for murder in the first degree 
was not void under the due process 
clause solely by reason of fact that 
court before imposing sentence had 
considered additional information 
obtained through the court’s proba¬ 
tion department and through other 
sources. 

U.S.—^Williams v. People of State 
of New York, supra. 

Matters not developed at trial but 
considered by court 

(1) Report of probation oflacer. 
U.S.—Friedman v. U. S., C.A.Iowa, 

200 P.2d 690, certiorari denied 73 
S.Ct. 784, 346 U.S. 926, 97 L.Ed. 
1357, rehearing denied 73 S.Ct. 
937, 345 U.S. 961, 97 L.Ed. 13S1. 

(2) Psychiatric examination. 

Ohio.—State v. Ross, 121 N.E.2d 289. 

96 Ohio App. 157, appeal dismissed 
119 N.B.2d 618, 161 Ohio St. 408. 

(3) Report of chief medical officer. 
Md.—Driver v. State, 92 A.2d 670. 

201 Md., 25. 

(4) Testimony subsequent to plea. 
Pa.^Commonwealth ex rel. Smith v. 
, Ashe^ 71 A.2d 107, 364 Psu 93, cer¬ 
tiorari denied 71 S.Ct. 40, 340 U.S. 
812, 98 L.Ed. 697. 


41.35 U.S.—Williams v. People of 

State of New York. N.Y., 69 S.Ct. 
1079, 337 U.S. 241, 98 L.Ed. 1337. 
rehearing denied 69 S.Ct. 1529, 337 
U.S. 961, 93 L.Ed. 1760, rehearing 
denied 70 S.Ct. 34, 338 U.S. 841, 94 
L.Ed. 614. 

41.40 U.S.—Townsend v. Burke, 
Pa., 68 S.Ct 1262, 334 U.S. 736. 
92 L.Ed. 1690. 

Pa.—Ex parte Hoopsick, 91 A. 2d 
241, 172 Pa.Super. 12. 

41.45 U.S.—^Lisenba v. People of 
State of California, Cal., 62 S.Ct. 
280. 314 U.S. 219, 86 L.Ed. 166, 
rehearing denied 62 S.Ct. 620, 315 
U.S. 826, 86 L.Ed. 1222. 

Slighter sentence to petitioner’s 

codefendant was not a violation of 

due process. 

U.S.—^U. S. ex rel. Russell v. Com¬ 
monwealth, D.C.Pa., 99 P.Supp. 
218. 

41.50 Ill.—^People v. Yurkiates, 88 
N,E,2d 458, 404 Ill. 167. 

Minn.—State ex rel. Shetsky v. 
Utecht, 36 N.W.2d 126, 228 Minn. 
44, 6 A,L.R.2d 988. 

41.55 Minn.—State ex rel. Shetsky 
v. Utecht, supra., 

41.60 Cal.—^People v. Brown, 226 
P.2d 609, 102 Cal.App.2d 60. 

41.65 Nev.—Ex parte Kramer, 122 
P.2d 862, 61 Nev. 174, appeal dis¬ 
missed Kramer v. Sheehy, 62 S.Ct 
1283, 316 U.S. 646, 86 L.Ed. 1730, 
rehearing denied 63 S.Ct 22, 317 
U.S. 703, 87 ,L.Bd. 662, 

42. Ill.—People v. Schwartz, 131 N. 
B. 806, 298 in. 218—People v. Pro- 
cbowski, 128 N.E, 474, 294 Ill. 482. 
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Kan.—Corpus Juris Secundum quot¬ 
ed itt Ex parte Tabor, 250 P.2d 793, 
796, 173 Kan. 686. 

42.5 Mich.—People v. Marks, 65 N. 
W.2d 698, 340 Mich. 496—People 
V. Good, 282 N.W. 920, 287 Mich. 
110—People V. Dudley, 138 N.W. 
1044, 173 Mich, 889. 

43. U.S.—^U. S. ex rel. Melner v. 
Ragen, C.A.I11., 199 F.2d 798—Ury- 
ga V. Ragen, C.A.IH., 181 F.2d 660 
—U. S. ex rel. Palmer v. Ragen, 
C.C.A.I11., 159 F.2d 356, certiorari 
denied 67 S.Ct. 1311, 331 U.S. 823, 
91 L.Ed. 1839—Whitehead v. U. 
S., C.C.A.Tenn., 156 P.2d 460, cer¬ 
tiorari denied 67 S.Ct 66, 329 
U.S. 747, 91 L.Ed. 644. 

Ark.—Gulley v. Apple, 210 S.W.2d 
514, 213 Ark. 350. 

Cal.—^Ex parte Tenner, 128 P.2d 338, 

20 Cal.2d 670. 

Ex parte Young, 10 P.2d 154, 
121 Cal.App, 711. 

Ga.—Johnson v. Walls, 194 S.E. 380 
—^Williams v. State, 133 S.E. 843, 
162 Ga. 327. 

Kan.—Corpus Juris Secundum quot¬ 
ed la Ex parte Tabor, 250 P.2d 
793, 796, 173 Kan. 686. 

Mich,—Ginivalli v. Frisbie, 57 N.W. 

2 d 457. 336 Mich. 101. 

N.Y.—People v. Oskroba, 111 N.B.2d 
235, 305 N.Y. 113, reargument de¬ 
nied 112 N.E.2d 778, 305 N.Y. 696 
—People ex rel. Rankin v. Ruth- 
azer, 107 N.B.2d 458, 804 N.Y. 302. 

Ex parte Kuney, 6 N.Y.S.2d 644, 
168 Misc. 285, 308, affirmed 9 N.Y. 
S.2d 403, 256 App.Dlv. 802, affirmed 

21 N.B.2d 621, 280 N.Y. 794. 

Wash,—Scott V. Callahan, 239 P.2d 

333, 39 Wash. 2d 801—Pierce v. 
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ing to revoke involves a suspended sentence,'^^-5 
pardon,or parole, {t tias been stated that 
due process requires that a hearing be accorded ac- 
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cused. This requirement is met^ however, where 
accused is brought before the court for examina*- 
tion,4^-2<^ and given the opportunity to cross-ex- 


Smlth, 195 P.2d 112, 31 Wash.2d 
52, certiorari denied 69 S.Ct. 24, 
335 U.S. 834, 93 L.Ed. 387. 

12 C,J. P 1209 note 61 [a]. 

BeseivatioiL of rig’lit 

Where a commutation of sentence 
was conditioned on the leading of 
a law-abiding life, etc., and reserv¬ 
ed the right to determine whether 
any condition had been violated and 
to revoke therefor, a revocation 
without notice or hearing by the 
pardon board did not deny due proc¬ 
ess or violate the guaranty of jury 
trial or other constitutional safe¬ 
guards. 

Minn.—Guy v. Utecht, 12 N.W.2d 753, 
216 Minn. 255. 

Acquittal on rearrest 

Prisoner on parole being at all 
times during continuance thereof in 
the legal custody of the Welfare De¬ 
partment was not denied due proc¬ 
ess when he was again taken into 
custody for violation of his parole 
by the department after he had been 
rearrested on another charge al¬ 
though he was acquitted thereon. 
Ky.—Mahan v. Buchanan, 221 S.W. 
2d 945. 310 Ky. 832. 

Knles of probation 

To deprive accused of his liberty 
by revoking a probation sentence on 
theory that certain rules and regu¬ 
lations prescribed therein had been 
violated when, in fact, the rules 
were not described with definiteness 
and certainty would deprive accus¬ 
ed of due process of law. 

Ga.—Cross v. Huft, 67 S.E.2d 124, 
208 Ga. 392. 

Guest V. State, 73 S.E.2d 218, 
87 Ga.App. 184. 

Minor 

Action of trial court in first sen¬ 
tencing minor and then suspending 
the sentence on placing him on pro¬ 
bation did not deprive minor of due 
process of law, in view of fact that 
term “suspended sentence”, as used 
in statute providing that court in 
its discretion may suspend sentence 
of minor and place him under guid¬ 
ance of state board of control as in 
case of an adult, implies that there 
has been imposed a sentence as to 
which there can then be a suspen¬ 
sion, and indicates intent that pro^ 
cedure authorized thereby is to be 
substantially the same/ as procedure 
authorized under statute providing 
that court may suspend judgment 
of an adult defendant or stay the 
execution thereof and place the de¬ 
fendant on probation. 

Wis.—State ex rel. Currie v. Mc- 
Cready, 297 N.W. 771, 238 Wis, 
'42. 


Whim or caprice of parole ofELcers 
The parole officers of state in 
exercising right to reimprison pa¬ 
rolee who has violated terms of his 
parole may not withhold such ac¬ 
tion indefinitely and exercise it at 
some remote time, since exercise 
of such power at whim or caprice 
of parole officers would deprive pa¬ 
rolee of due process of law. 

U.S.—^U. S. ex rel. Howard v. Hag¬ 
en. D.C.IIL, 59 F.Supp. 374. 
Executive order revoking a parole 
for violation of conditions thereof, 
and directing rearrest and return 
to custody of the convict, is not a 
denial of due process, since the con¬ 
vict, on violation of the parole, is 
merely an escaped convict, 

Okl,—Ex parte Poster, 61 P.2d 37, 60 
Okl.Cr. 50. 

43,5 Fla.—Brill v. State, 32 So.2d 
607, 159 Fla. 682. 

Miss.—Mason v. Cochran, 46 So.2d 
106, 209 Miss. 163. 

Notice 

Proceedings to revoke order sus¬ 
pending sentence are generally re¬ 
garded as informal and are general¬ 
ly considered sufficient to satisfy 
due process requirements where ac¬ 
cused is given reasonable notice of, 
and opportunity to defend himself 
against, charges on which it is pro¬ 
posed to revoke the suspension or¬ 
der. 

Tenn.—^Arney v. State, 256 S.W.2d 
706, 195 Tenn. 57, 

Kearixig was not required on rev¬ 
ocation of suspended sentence where 
sentence was suspended merely to 
release accused to other authorities 
for prosecution and he was subse¬ 
quently returned to first authorities. 
Md.—Rahe v. State. 2 A.2d 26, 175 
Md. 691. 

43.10 Fla.—Brill v. State, 32 So.2d 
607, 159 Fla, 682. 

In Kentucky 

(1) Where governor granted con¬ 
vict a conditional pardon, a revoca¬ 
tion of the pardon by an acting gov¬ 
ernor without notice to convict or 
hearing on whether he had violated 
conditions of pardon constituted a 
denial to convict of due process of 
law. 

U.S.—^Pleenor v, Hammond, C.C.A. 
Ky., 116 P.2d 982, 132 A.L.R. 1241, 

(2) Conditional pardon accepted 
by prisoner providing that for fail¬ 
ure to conduct himself as a useful, 
upright and law-abiding citizen he 
could “by executive order be re- 
arrested and reconfined,” reserved to 
the governor the power of revoca¬ 
tion on an ex parte finding, hence 
prisoner reconflned by that method 
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was not unlawfully detained or de¬ 
nied due process. 

Ky.—Commonwealth ex rel. Mere¬ 
dith V. Hall, 126 S.W.2d 1056, 277 
Ky. 612. 
lu Maryland 

(1) Arbitrary revocation of a con¬ 
ditional pardon without giving gran¬ 
tee an opportunity to be heard vio¬ 
lated constitutional guarantee of due 
process of law. 

Md.—State ex rel. Murray v. Swen¬ 
son, 76 A.2d 150, 196 Md. 222. 

(2) Where conditional pardon was 
revoked on unsubstantiated com¬ 
plaint and without aff rding gran¬ 
tee an opportunity to be heard, gran¬ 
tee was deprived of his liberty 
without due process of law and 
should be released from custody oh 
writ of habeas corpus, unless ac¬ 
corded a hearing within a reason¬ 
able time on charge of violation of 
conditions of pardon. 

Md.—State ex rel. Murray v, Swen¬ 
son, supra. 

(3) Statute making governor's de¬ 
termination that conditions of a 
conditional pardon have been vio¬ 
lated final and permitting governor 
to revoke such a pardon for viola¬ 
tion of conditions thereof without 
a hearing does not violate constitu¬ 
tional guaranty of due process of 
law. 

Md.—Wright v. Herzog, 34 A.2d 460, 
182 Md. 316. 

43.15 Fla.—^Brill v. State, 32 So.2d 
607, 159 Fla. 682. 

Md.—Swan v. State, 90 A.2d 690, 200 
Md. 420—Hite v. State, 84 A.2d 
899, 198 Md. 602. 

43.20 Fla.—Brill v. State, 32 So.2d 
607, 1*59 Fla. 682. 

Smumaxy heariiig 

Where suspension of prison term 
was only during good behavior and 
accused was on probation until fine 
was paid, judge could in summary 
proceeding resentence accused on 
finding that he violated probation, 
without violating accused’s right of 
due process. 

N.J.—Ex parte Haber, 38 A.2d 448, 
132 N.J.Law 49. 

Hearing subsequent to reimprison- 
ment 

N.J.—Ex parte Damato, 78 A.2d 734, 
11 N.J.Super. 576. 

Discretionary power of board to 
withhold revocation of parole from 
institutional sentence for specific 
cause and subsequently to revoke 
i such parole on separate and subse¬ 
quent ground for revocation, all dur¬ 
ing period of parole as measured by 
initial maximum term, does not 
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amine witnesses against him and also to present evi¬ 
dence to refute the charge.43.25 it is not a denial 
of due process to deny a prisoner a hearing on ques¬ 
tions entering into the determination of his eligibili¬ 
ty for consideration for parole.43‘30 

There is some authority for the propositions that 
the enforcement of the provisions of a suspended 
judgment which are so indefinite and uncertain as 
to require accused to guess at their meaning violates 
due process of law44 and that a provision of a 
suspended sentence for a determination by nonju¬ 
dicial officers of the question of violation of the 
terms and conditions of the suspended judgment is 
void as a denial of due process of law.45 Accused 
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is denied due process also where he was induced 
to plead guilty by representations of attorneys for 
the state that he was eligible for a suspended sen¬ 
tence, where in fact because of a prior conviction 
he was not eligible for a suspended sentence.45*5 

e. Execution of Sentence 

As a general rule ft Is for the states, by their courts 
or otherwise, to determine the interpretation of theip 
statutes and processes, and the question whether, under 
their own procedure, execution of sentence may be had. 

In order to constitute due process, it is not neces¬ 
sary that the mode of confinement or of execution 
of sentence shall be defined with such certainty that 
accused may know all details and generally it is 


trench on safeguards of Fourteenth 
Amendment 

N.J.—Ex parte Zienowicz, 79 A.2d 
912. 12 N.J-Super. 563. 

43.25 Ohio.—City of Lima v. Beer, 
107 Nr.E.2d 253. 90 OhioApp. 624. 

Conditional pardon 

(1) The demands of due process of 
law are satisfied, if grantee of con¬ 
ditional pardon is afforded a rea¬ 
sonable opportunity to defend him¬ 
self against charge that he has vio¬ 
lated the conditions upon which his 
pardon was granted. 

Md.—State ex rel, Murray v. Swen¬ 
son. 76 A,2d 150, 196 Md. 222. 
Minn.—Guy v. Utecht, 12 N.W.2d 
753, 216 Minn. 255, 

(2) Accused is not entitled to a 
trial in any strict or formal sense. 
XT.S.—^Fleenor v. Hammond, C.C.A. 

Ky.. 116 F.2d 982, 132 A.L.R. 1241. 
Md.—State ex rel. Murray v; Swen¬ 
son, 76 A.2d 150, 196 Md. 222. 

Notice and opportunity to defend 
Due process of law to which ac¬ 
cused was entitled on revocation of 
probation required that he be given 
notice and opportunity to be heard 
and to defend himself in a timely 
and . orderly proceeding, and infor¬ 
mal colloquy between judge and ac¬ 
cused, who waa permitted to say no 
more than that he had been in gam¬ 
bling place, was not a proper sub¬ 
stitute for those fundamental re¬ 
quirements. 

N.J.—State V. Haber, 41 A.2d 326, 
132 N.J.Law 507. 

In Utah 

(1) One out of prison on proba¬ 
tion is accorded due process of law 
by the filing of a verified statement 
or affidavit setting forth facts 
whicli show a violation of proba¬ 
tion, issuance of order to show 
cafise, and citation thereon, appris¬ 
ing him of ground oh which revo- 
dAtioh is sought and specifying 
p^hoper time of hearing, ‘ and hear- 
ihi: ^before court at which he has 
btetihrtulilty th cross-examine wit¬ 


nesses and present evidence and 
determination of question followed 
by entry of appropriate order. 
Utah.—State v. Bonza, 150 P.2d 970, 

106 Utah 553—State v. Zolantakis, 

259 P. 1044. 70 Utah 296, 64 A.L. 

R. 1463. 

(2) Such language is limited, how¬ 
ever, to cases, such as parole on good 
behavior, where reasonable men 
could differ as to whether any giv¬ 
en act or conduct was or was not a 
violation of parole, and it does not 
apply where the terms of probation 
are so definite that reasonable men 
would not differ as to whether the 
performance or nonperformance of 
the act was a violation of the con¬ 
dition, so that the need for written 
specifications of the claimed viola¬ 
tions is not so apparent in the lat¬ 
ter case, since the limited acts which 
constitute a violation are specified in 
the probation terms, 

Utah.—Christiansen v. Harris, 163 
. P.2d 314, 109 Utah 1. 

(3) Where defendant was placed 
on probation on condition, among 
others, that he not violate the law, 
in proceeding for revocation of pro¬ 
bation on ground that he had com¬ 
mitted a subsequent offense, court 
was not precluded, at least in ab¬ 
sence of pending criminal prosecu¬ 
tion based on the subsequent of¬ 
fense, from determining whether 
defendant did violate law and hence 
failed to comply with condition of 
probation, and such determination 
does not deny due process of law. 
Utah.—State v. Bonza, 150 P.2d 970, 

106 Utah 653. 

(4) District court proceedings, 

leading to revocation of probation 
of one sentenced to state prison aft¬ 
er inquiry in open court as to’ his 
conduct during probation period, 'did 
not deprive him of due process of 
law. ' 

Utah.~Christiansen v. Harris, 163 

P.2d 314,* 109 Utah 1. 

43.80 N»J.—^Mahoney v.» Parole Bd., 
A.2d 8^ <10 <iN'.J. 269, appeal dis-; 
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missed 73 S.Ct. 173, 344 U.S, 871, 
97 L.Ed. 676.’ 

White V. Parole Bd., 86 A 2d 
422, 17 N.J.Super. 680. 

Investigation on application 
Where thirty-five year old accus¬ 
ed, represented by counsel, had ju¬ 
ry trial and after full hearing on 
the merits and other motions, moved 
for probation, refusal by trial court 
to order an investigation on appli¬ 
cation for parole would not be re¬ 
versed as denial of due process in 
absence of bill of exceptions estab¬ 
lishing an abuse of discretion. 

Ill.—People V. Syer, 81 N.E.2d 186, 
400 Ill. 444. 

44. N.C.—State v. Gooding, 139 S. 
E. 436, 194 N.C. 271. 

45. N.C.—State v. Phillips, 115 S. 
B. 893, 186 N.C. 614. 

45.5 Okl.—Ex parte Farrar, 126 P. 
2d 645, 74 OkLCr. 390, followed in 
Ex parte Jordan, 126 P.2d 548, 74 
Okl.Cr. 396. 

40. U.S.—McElvaine v. Brush, N.T., 
12 S.Ct. 156, 142 U.S. 155, 35 L.Ed. 
971. 

Place of confinement 

(1) A statute authorizing the at¬ 

torney general to designate places 
of confinement of federal prisoners 
does nbt violate the fifth amend¬ 
ment. • ; - 

U.S.—Stewart v. Johnston, C.C.A 
Cal., 97 F.2d 548. 

(2) A person incarcerated in a 
state convict road camp and requir¬ 
ed to perform hard labor in the con¬ 
struction of public roads is not de¬ 
prived of his liberty without due 
process of la'^ where he has been 
duly convicted and lawfully sentenc- 
ied to serve at hard labor in the 
state prison and pertinent statutes 
are construed to ■ make state con¬ 
vict road camps component patts 
of the state prison. 

Fla'.,—Ex partb Gjreen, 157 So.- 333, 

: 117 Fla. 167. 
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for the states, by their courts or otherwise, to de¬ 
termine the interpretation of their statutes and proc¬ 
esses, and the question whether, under their own 
procedure, execution of sentence may be had;^*^ 
but a person held in confinement after his sentence 
has expired is imprisoned without due process of 
law;^^ and, in view of the guaranty of due process 
and other constitutional guaranties, unreasonably 
harsh treatment of a prisoner, not necessary to his 
safe confinement, by the warden or other officer in 
charge of the prison is a wrong which the courts 
are open to redress.**^ The penitentiary is no sanc¬ 
tuary and due process of law does not secure to a 
convict the privilege of serving out his sentence of 
imprisonment before suffering capital punishment 
for another crime committed either prior to, or dur¬ 
ing, his imprisonment.60 The date of execution of 
a death sentence may be fixed by the court,5i 
case of a reprieve, by the governor .^2 

f. Imprisonment for Satisfaction of Fine and 
Costs 

The legislature may authorize Imprisonment for the 
costs of the prosecution accruing prior to conviction. 

The legislature may authorize imprisonment for 
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the costs of the prosecutioa accruing prior to con¬ 
viction but it may not authorize imprisonment, 
without a separate trial and hearing, for costs ac¬ 
cruing after conviction, such as the cost of main¬ 
tenance during the original sentence,or the costs 
of recapturing an escaped convict and, where ac¬ 
cused is adjudged to pay a fine and costs, it is 
not due process of law for the court in execution 
of the sentence to order the incarceration of ac¬ 
cused in the state penitentiary until the fine and 
costs are paid or are satisfied by serving time, such 
imprisonment being another and separate punish¬ 
ment infamous in character. 

g. Insane Defendant 

The courts have considered various matters Involv¬ 
ing due process of law with respect to the insanity of 
persons convicted of crime. 

Due process of law is not denied by: The refusal 
of the court to enter on an inquiry as to the 
sanity of a person who has been convicted,espe¬ 
cially where he had a judicial hearing at which, on 
his plea of guilty, the question of his sanity at the 
time of the commission of the crime was can¬ 
vassed the transfer, or statute providing there- 


47. U.S.—^Hebert v. State of Louisi¬ 
ana. La.. 47 S.Ct. 103, 272 U.S. 312, 
71 L.Ed. 270, 48 A.L.R. 1102. 

U. S. ex rel. Marelia v. Burke, 
D.C.Pa., 101 F.Supp. 615, affirmed, 
C.A, 197 F.2d 856, certiorari de¬ 
nied Marelia v. Burke, 73 S.Ct. 
no, 344 U.S. 868, 97 L.Ed, 673— 
Commonwealth of Pennsylvania 
ex rel. Billman v. Burke, D.C.Pa,,* 
74 F.Supp. 846, affirmed, C.A., 170 
.F.2d 413. 

Cal.—People v. Gilbert, 164 P.2d 657, 
25 Cal.2d 422. 

Ga.—Dixon v. State, 63 S.E.2d 278, 
83 Qa.App. 227. 

12 C.J. p 1209 note 65. 

48. Ill.—^People ex rel. Michaels v. 
Bowen, 12 3Sr.E.2d 625, 367 Ill. 589. 

49. Ariz.—^Howard v. State, 237 P. 
203, 28 Ariz. 433, 40 A.L.R. 1276. 

to mail petitLons 
Where accused was convicted and 
sentenced to life imprisonment on 
charge of kidnapping and thereafter 
warden of prison refused to accept 
for mailing all of his applications td 
the courts for relief, suppression of 
ms right to ask courts for relief :was 
-denial of due process. 

Ind.—Sweet v. State, 117 N.E.2d 745, 
223 Ind. 160. 

'Cruel and Tumsnai pnsUshztieiLt 
U.S.—-Johnson v. Dye, C.A.Pa., 175 F. 
2 d 26 0, reversed on other grounds 
70.S.Ct. 146, 338 U.S. 864, 94 L.Ed. 
630, rehearing denied 70 S.Ct 238, 
5^8 U.S. 896. 94 L.Bd. fTSL i 


Application of Middlebrooks, D.C. 
Cal., 88 F.Supp. 943, reversed on 
other grounds, C.A., Ross v. Mid¬ 
dlebrooks, 188 F.2d 308, certiorari 
denied 70 S.Ct. 90, 342 U.S. 862, 96 
L.Ed. 649—Harper v. Wall, D.C.N. 
J., 85 F.Supp. 783. 

50. ■ U.S.—^Kelley v. State of Oregon, 
Or., 47 S.Ct. 504, 273 U.S. 689, 71 
L.Ed. 790, error dismissed Willos 
V. State of Oregon, 47 S.Ct. 658, 274 
U.S. 722, 71 L.Ed. 1326. 

51. U.S.—Rogers v. Peck, Yt, 26 
S.Ct 8.7, 199 U.Sv 425, 60 L.Ed. 256. 

17ew date 

(1) Where time fixed for execution 
had expired by reason of supersedeas 
pending determination of writ of er¬ 
ror to supreme court order fixing a 
new date of execution entered with¬ 
out the presence of accused did not 
deprive him of due process. 

Ga.—McBurnett v. Balkcom, 62 S.E. 
2d 180, 207 Ga. 462—Fowler v. 

Grimes, 31 S.E.2d 174, 198 Ga, 84, 
certiorari denied 66 S.Ct 266, 323 
U.S. 784, 89 L.Ed, 626—Smith v, 
Henderson, 10 S.E.2d 9^1, 190 Ga. 
886 , certiorari denied 61 S.Ct 737, 
312 U.S. 698, 86 L.Ed. 1132, 

(2) Statute authorizing court to fix 
a new date for execution of death 
sentence after original date had pass¬ 
ed does not violate the equal protec¬ 
tion and due process clauses of the 
state and • federal Constitution. 

Ga.—^Fowler v. Grimes, <31 S.E.2d 174, 
198 Ga. 84, certiorari denied 65 S, 
’Ct 266, 323 U.S.-784, 89 L-Ed. 626. 
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(3) Resentencing accused and fix¬ 
ing another date for execution was 
not invalid as an attempt to take life 
of accused without due process of 
law where state failed to have elec¬ 
tric chair ready in time for first exe¬ 
cution date. 

Miss.—Childress v. S^te, 1 So.2d 494. 

55. U.S.—Rogers v. Peck, Vt., 26 S. 
Ct. 87, 199 U.S. 425, 50 L.Ed. 266. 
A state may confer on the governor 

the power of fixing the day on which 
a convict sentenced to death by a 
court of competent jurisdiction shall 
be executed. 

U.S.—^Holden v. Minnesota, Minn., 11 
S.Ct. 143, 137 U.S. 483, 34 L.Ed- 
734. 

53- Tenn.—^McKee v. State, 218 S.W. 

233, 142 Tenn. 173. 

12 C.J. p 1209 note 70. 

54. Tenn.—^Knox v. State, 9 Baxt. 

202 . 

i 5Si Tenn.—Strong v. State, 166 S.W. 
967, 129 Tenn. 472. 

56. Okl.—^Ex parte Autry, , 60 P.2d 
239, 58 Okl,Cr. 88. 

57. * Cal.—^McCracken v. Teeti 262 P. 
2d 661, 41 Cal.2d 648. 

Ga.—Baughn v. State, 28 S.E. 68, 100 
Ga. 554, 38 'l.R.A. 677, affirmed 18 
S.Ct 87, 168 U.S. 398, 42 L.Ed. 515. 

57i5 U.S.—U. S. ex reL Smith v. 
Baldi, Pa., ,73 S.Ct 391, 344 U.S. 
661, 97 L.Ed. 649; Daniels v. Allen, 
73 S.Ct 437. 344 U.S. 443. 97 L.Ed. 
469.^ . 
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for, without notice andwopportunity to be heard, of 
a prisoner from a penitentiary to a state hospital for 
the insane,or transfer from such hospital to a 
penal institution on recovery or by the commit¬ 
ment to a hospital or ward for the insane, or a stat¬ 
ute providing^ therefor, without further hearing, of 
a person found not guilty by reason of insanity.^^ 
Likewise, due process is not denied by a statute 
deeming the governor of the state an “apt and spe¬ 
cial tribunal” to pass on the question of the sanity 
of a convicted prisoner under death sentence with 
the authority to invoke the aid of such expert physi¬ 
cians as he may choose.^^-S Under such a statute, 
accused has no right to a trial to determine his 
sanity and a failure to provide him a judicial hear¬ 
ing on such question is not a denial of due proc- 
ess.59.10 Due process of law is denied, however, 
by finding guilty a person who was insane at the 
time of trial.s^-'^^ Where a statute has expressed 
legislative concern that the state shall not execute a 


person who is insane, the due process clause of 
Fourteenth Amendment requires a hearing on the 
question of the sanity of a prisoner awaiting execu¬ 
tion when the question is presented for consideration 
in a proper manner.59,20 Questions which go luerely 
to the weight of expert testimony with respect to 
the sanity of accused do not constitute a denial of 
due process.^9-2^ 

§ 594. - Appeal and Error 

An appeal in criminal cases is not a requisite of 
due process, and the matter of appeal is wholly one of 
discretion; but where an appeal is granted the proceed- 
ings In the appellate court must conform to the require, 
ments of due process. 

A right of review in criminal cases by an ap-. 
pellate court is not a necessary element of - due 
process of law, and it is wholly within the discre-, 
tion of each state to refuse it or to grant it on 
terms,provided it does not deny an appeal to 


58. Tenn.—State ex rel. Sullivan v. 
Cocke, 68 S.W.2d 933, 167 Tenn. 
263. 

Vt.—Ex parte Soborsky, 199 A. 767, 
109 Vt. 476. 

58.5 Ohio.—In re Stewart, 103 N.E. 
2 d 661, 156 Ohio St. 521, certiorari 
denied, Stewart v. Alvis, 73 S.Ct. 
61, 344 U.S. 845, 97 L.Ed. 657. 

59. Cal.—Ex parte Slayback, 288 P. 
769, 209 Cal. 480, followed in In 
re Merwin, 288 P. 774, 209 Cal. 786. 

Wash.—State v. Saffron, 262 P. 970, 
146 Wash. 202. 

12 C.J. p 1209 note 69, p 1211 notes 
16. 17. 

A fortiori a statute is valid which 
provides for the commitment of a 
person acquitted on the ground of 
insanity by proceedings conforming 
to those prescribed for the commit¬ 
ment of other insane persons. 

Ind.—Morgan v. State, 101 N.E. 6, 179 
Ind. 300. 

Stsatute must properly safeguard 
agaiust restraint after r^&toratiou 
to sanity 

Mich.—People v. Dubina, 8 N.W.2d 
99, 304 Mich. 363, 145 AL.R. 886, 
certiorari denied 63 S.Ct, 1331, 319 
U.S. 766, 87 L.Ed. 1716, rehearing 
denied 64 S.Ct. 31, 320 U.S. 811, 88 
L».Ed. 490—Underwood v. People, 
32 Mich. 1, 20 Am.R. 633. 

59.5 U.S.—Solesbee v. Balkcom, Ga., 
70 S.Ct. 457, 339 U.S. 9, 94 L.Ed. 
604, rehearing denied 70 S.Ct. 618, 
339 U.S. 926, 94 L.Ed. 1348. 

Keaxing 

Failure of statute to make provi¬ 
sions for adversary hearing in which 
convicted prisoner ca,n be present by 
friends, attoimeys, or In person, with 
privilege of cross-examining witness¬ 
es and offering evidence, does not ren¬ 


der statute invalid as denial of due 
process of law. 

U.S.—Solesbee v. Balkcom, supra. 

59.10 Ga.—McLendon v. Balkcom, 
60 S.E.2d 753, 207 Ga. 100—Soles¬ 
bee V. Balkcom, 52 S.E.2d 433, 205 
Ga. 122, affirmed 70 S.Ct. 457, 339 
U.S. 9, 94 L.Ed. 604, rehearing de¬ 
nied 70 S.Ct. 618, 339 U.S. 926, 94 
L.Ed. 1348. 

59.15 Wash.—State v. Davis, 108 P. 
2d 641, 6 Wash.2d 696. 

59.20 Cal.—^Phyle v. Duffy, 208 P.2(3 
668 , 34 Cal.2d 144, 70 S.Ct. 236, 338 
U.S. 895, 94 L.Ed. 651. 

Due process uot denied 

Where trial court entertained a pe¬ 
tition for writ of mandamus to com¬ 
pel warden to institute a proceeding 
for determination of present sanity 
of a prisoner awaiting execution, 
which prisoner had previously been 
found insane by a jury in a proceed¬ 
ing instituted by warden, had been 
committed to state hospital and then 
returned to prison with certificate 
of hospital superintendent that he 
had regained his sanity, and issue of 
present sanity was raised and decided 
against prisoner on ample evidence, 
due process for a judicial hearing on 
such issue was accorded prisoner. 
Cal.—^Phyle v. Duffy, supra. 

59.25 Qualification, of psydhiatriat 
The fact that in acting under a 
statute providing for psychiatric ex¬ 
amination of a convicted person, the 
court may consult such an old-fash¬ 
ioned or so far advanced psychiatrist 
that the majority of the profession 
may consider his opinion unsound or 
dangerous, is not a due process qu^es- 
f tion but a question of the weight to 
be given such report. 

1 U,S.—U. S. ex rel. Elliott v. Hen¬ 
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dricks, C.APa., 213 F.2d 922, cer-. 
tiorari denied 76 S.Ct. 77, 348 U.S. 
851, 99 L.Ed. 670. 

Psychiatrist becomizig mentally ili 
Record, which revealed that psy¬ 
chiatrist upon whom court had re- 
1 ed became mentally ill to extent 
that deterioration was observed at 
the clinical level about six months, 
after doctor had reported defendant’s 
condition to court, was not sufficient 
to establish that defendant had been, 
denied due process of law. 

U.S.—U. S. ex rel. Elliott v. Hen-, 
dricks, supra. 

60. U.S.—Brown v. Allen, NT.C., 73: 

S.Ct. 397, 344 U.S. 443, 97 L.Ed. 469, 
rehearing denied 73 S.Ct. 827, 345, 
U.S. 946, 97 L.Ed. 1370—Daniels v, 
Allen, 73 S.Ct. 397, 437, 344 U.S. 
443, 97 L.Ed. 469, rehearing deniedi 

73 S.Ct. 827, 345 U.S. 946, 97 L.Ed. 
1370—District of Columbia v. Claw-- 
ans, App.D.C., 57 S.Ct. 660, 300 U.S., 
617, 81 L.Ed. 843. 

Ortega v. Ragen, C.A.I11., 216 F, 
2d 661—Turner v. Eidson, C.A.Mo.,. 
215 F.2d 728—Chessman v. People, 
C.A.9, 205 P.2d 128, certiorari de-- 
nied, Chessman v. People of State- 
of California, 74 S.Ct. 278, 346 U.S. 
916, 98 L.Ed. 412, rehearing denied, 

74 S.Ct, 430, 347 U.S. 908, 98 L.Ed. 
1066—Nivens v. U. S., C.C.ATex,. 
139 F.2d 226, certiorari denied 64 
S.Ct. 780, 321 U.S. 787, 88 L.Ed. 

' 1077, rehearing denied 64 S.Ct. 845, 
321 U.S. 804, 88 L.Ed. 1090, rehear-, 
ing denied 64 S.Ct. 1142, 322 U.S. 
769, 88 L.Ed. 1595—^McDonald v.. 
Hudspeth, C.C.A.Kan., 129 F.2d 196, 
certiorari denied 63 S.Ct;. 75, 317' 
U.S. 666, 87 L.Ed. 535-, iiehearing; 
denied 63 S.Ct. 157, 317- U.S.' 709. 
87 L.Ed. 565—Levine v. Hudspeth, 
C.C.A.Kan., Jj27 i'.2di ^2, certiorarit 
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denied 63 S.Ct. 39, 317 U.S; 628, 87 
' L.Ed. 507, rehearing- denied 63 S.Ct. 
153. 317 U.S. 707. 87 L.Ed. 564— 
Oasebeer v. Hudsi>eth, C.C.A.Kan., 
114 F.2d 789, reversed 61 S.Ct. 804, 
312 U.S. 662, 85 L.Ed. 1109, man¬ 
date conformed to, C.C.Al., 121 F.2d 
914, certiorari denied 62 S.Ct. 1272, 
316 U.S. 683, 86 L.Ed. 1755,. re¬ 
hearing- denied 63 S.Ct. 23, 317 U.S. 
704, 87 L.Ed. 562—Brrington v. 

Hudspeth, C.C.A.Kan., 110 F.2d 384, 
127 A.L.R. 1467, certiorari denied 
60 S.Ct. 1087, 310 U.S. 638, 84 L.Ed. 
1407—^Moore v. Aderhold, C.,C.A. 
Kan., 108 F.2d 729—De Maurez v. 
Swope, C.C,A.Wash., 104 F.2d 758. 

U. S. ex pel. Marelia v. Burke, 
101 F.Supp. 615, affirmed, C.A., 197 
F.2d 856, certiorari denied, Marelia 
V. Burke. 73 S.Ct. 110, 344 U.S. 868, 
97 L.Ed. 673—U. S. ex rel. Mason 
V. Hunt, D.C.N.Y.. 16 F.Supp. 285. 

Applebaum v. U. S., C.C.A.I11.. 274 
p. 43, certiorari denied 41 S.Ct. 625, 
256 U.S. 704, 65 L.Ed. 1180—St. 
John V. U. S., C.C.A.I11., 268 P. 808 
—Haywood v. U. S., C.C.A.Ill., 268 
P. 795, certiorari denied 41 S.Ct. 
449, 256 U.S. 689, 65 L.Ed. 1172. 
Ala.—Corpus Juris Secnadtim cSted 
ia Vernon v. State, 18 So.2d 888, 
392, 245 Ala, 633. 

Alaska.—City of Ahchorage v. An¬ 
derson, 13 Alaska 413. 

Conn.—^Kennedy v. Walker, 63 A.2d 
689, 136 Conn. 262, affirmed 69 S.Ct. 
1046, 337 U.S. 901, 93 L.Ed. 1715, 
rehearing denied 69 S.Ct. 1493, 337 

U. S. 934, 93 L.Ed. 1740. 

D.C.—Boykin v. Huff. 121 P.2d 865, 
73 App.D.C. 378. 

Ga.—McIntyre v. State, 11 S.E,2d 5, 
190 Ga. 872, 134 A.L.K. 813, certio¬ 
rari denied McIntyre V. State of 
Geo*rgia, 61 S.Ct. 732, 312 U.S. 695, 
86 L.Ed. 1130. 

Ill.—People V. Ross, 101 N.E.2d 112, 
344 IlLApp. 407. 

Ky.—Oofpus JtiPis dted in McPerkin 

V. Commonwealth, 33 S.W.2d 622, 
624, 236 Ky. 528. 

Md.—Winkler v. State, 69 A.2d ‘674, 
194 Md. 1, certiorari denied 70 S.Ct. 
621, 339 U.S. 919, 94 L.Ed. 1343. 
Minn.—State v. Meyer, 37 N.W.2d 3, 
228 Minn. 286. 

Mo.—State v. Gibson, 300 S.W. 1106. 
N.T.—^People V. Gersewitz, 61 N.E.2d 
427, 294 N.T. 168, certiorari dis¬ 
missed 66 S.Ct. 89, 326 U.S. 687, 90 
L.Bd. 404. 

Ohio.—Corpxls Jnris cited in Stalte v. 
Edwards, 105 N.E.2d'259, 262, 157 
Ohio St. 175, certiorari denied 72 S. 
Ct. 776, 343 U.S. 936, 96 L.Ed. 1344, 
rehearing denied 72 S.Ct. 1039, 343 
U.S. 944, 36 L,Ed. 1349—Luff v. 
State, 157 N.R 388. 117 Ohio SL 
102 . 

Pawick Airflex Co., v. United. Elec. 
Radio & Mach. Workers of Amer¬ 
ica, Local 735, I. O., App., 90 
N.E.2d 610, appeal' <aismi^sed 92 N. 

B.2d 689, 153 Ohio St. 589. 
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Tex.—Savage v. State, 237 S.W.2d 
315, 155 Tex.Cr. 67;6. 

Wash.—Mason v. Cranor, 257 P.2d 
211, 42 Wash.2d 610, certiorari de¬ 
nied 74 S.Ct. 229. 346 U.S. 901, 98 
' L.Ed. 401. 

Wyo.—Oorpns Juris cited in State v. 
Sorrentino, 253 P. 14, 16, 36 Wyo. 
111 . 

12 C.J. p 1209 note 76. 

Municipal or police courts 

Intent, purpose, and spirit of state 
laws providing for appeals from mu¬ 
nicipal or police courts is to afford 
right of trial to a jury, and in all 
matters such ajs violation of munici¬ 
pal ordinances, it is essential to due 
process that an appeal lie to some 
higher tribunal. 

Colo.—City and County of Denver v. 
Bridwell, 224 P.2d 217, 122 Colo. 
620. 

Alleged mistake of attorney for ac¬ 
cused resulting in dismissal of ap¬ 
peal from conviction is not a mistake 
of the state and does not violate 
Fourteenth Amendment. 

U.S.—Berg v. Cranor, C.A.Wash., 209 
F.2d 667. 

Preventing appeal 

Proof that authorities made It im¬ 
possible to take appeal within re¬ 
quired time did not entitle petitioner 
to his release from imprisonment, in 
absence of any showing of error in 
conduct of the trial which might 
have warranted a reversal had an 
appeal been taken. 

U.S.—Wallace v. U. S., C.A.S.D., 174 
F.2d 112, certiorari denied 69 S.Ct. 
1505, 337 U.S. 947, 93 L.Ed. 1749, 
rehearing denied 70 S.Ct. 30, 338 

U. S. 842, 94 L.Ed. 515—Thompson 

V. Johnston, C.C.A.Cal., 160 P.2d 
374, certiorari denied 67 S.Ct. 1738, 
331 U.S. 853, 91 L.Ed. 1861. 

Appeal in forma pauperis 

(1) An appeal in forma pauperis is 
a privilege and not a right, and re- : 
fusal to grant one right thus to ap¬ 
peal does not offend requirements of 
due process. 

U.S.—Parsell v. U. S., C.A.Tex., 218 
F.2d 232—Clough v. Hunter, C.A. 
Kan., 191 F.2d 516-Willis v. 
Utecht, C.A.Minn., 186 P.2d 210, cer¬ 
tiorari denied 71 S.Ct. 286, 340 U.S. 
916, 95 L.Ed. 661. 

Lowe V, Hiatt, D.C.Pa., 77 F.Supp. 
923. 

JO.C.—Dorsey v. Gill, 148 F.2d 867, 80 
U.S.App.D.C. 9, certiorari denied 65 
S.Ct. 1680, 325 U.S. 890, 89 L.Ed. 
2003. 

(2) Denial by state appellate court 
of appellant’s application for leave 
to prosecute his appeal from judg¬ 
ment on conviction of crime without 
printing record and his brief merely 
required him to perfect appeal in 
usual manner and did not deny him 
due process of law, in absence of 
showing of just cause for granting 
such special relief. 
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U.S.—^U. S. ex rel. Kalan v. Martin^ 

C. A.ISr.T., 205 P.2d 514. 

(3) A habeas corpus petitioner's; 
mere assertion in supplemental mem¬ 
orandum that state appellate court 
refused him permission to appeal aS'. 
poor person from dismissal of writ 
of error coram nobis after denying- 
his application for leave to prose¬ 
cute his appeal from judgment im-. 
posing prison sentence on his convic-. 
tion of crime was insufficient to show» 
denial of due process. 

U.S.—U. S. ex rel. Kalan v. Martin, 
supra. 

(4) Denial by state court of peti-. 
tioner's appeal from habeas corpus 
proceedings because record was not 
printed, a burden which petitioner- 
was not in a position to assume, did 
not deprive petitioner of due process- 
of law. 

U.S.—^U. S. ex rel. Martin v. Walker, 

D. aConn,, 111 F.Supp. 465, af-. 
firmed, C-A., 203 F.2d 663. 

(5) Denial of the right to appeal 
in forma pauperis from an order- 
overruling a motion to vacate sen¬ 
tence did not make inadequate the. 
remedy provided by statute authoriz¬ 
ing motion to vacate sentence and 
did not violate due process and hence, 
was not ground for habeas corpus. 
U.S.—^Neigut V. Kearney, D.C.Tex., 

131 F.Supp. 25, affirmed, C.A., 221 
F.2d 803. 

Discretion 

The states have wide discretion in, 
the manner of adjudicating claim 
that conviction is unconstitutional, 
and can devise their own systems of 
review, and can decide whether to. 
have direct appeals, or they may pro¬ 
vide that protection of rights granted 
by federal constitution shall be 
sought through writ of habeas cor¬ 
pus or coram nobis either in their- 
common-law scope or in a new man¬ 
ner, or a remedy may be afforded by 
a simple motion brought either in, 
court of original conviction or at 
plaice of detention. 

U.S.—Carter v. People of State of Il¬ 
linois, Ill., 67 S.Ct. 216, 329 U.S. 
173, 91 L.Ed. 172. 

Bsstrictiag review to the record 
held allowable state procedure. 

U.S.—Carter v. People of State of IK 
linois, supra. 

The state may be given right of 
appeal or of review on exceptions. 
Conn.—Palko v. State of Connecticut. 
68 S.Ct. 149, 302 U.S. 319, 82 L.Ed.' 
288. 

Vt.—State V. Felch, 105 A. 23, 92 Vt, 
477. 

Where appeal to drcuit court from 
conviction and sentence by trial mag¬ 
istrate on charge of reckless driving 
was dismissed for failure of defends 
ant to appear, though he had beei\ 
notified of time set-for trial and sum-i 
moned tq appear, and circuit court 
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certain persons while granting it to other persons 
similarly situated.^i However, where an appeal 
is given, the proceedings in the appellate court, as 
well as those in the trial court, must be considered 
in determining whether due process of law has 


16A C.J.S. 

been afforded or denied,and accused is entitled 
to have the validity of the conviction appraised on 
consideration of the case as it was tried and as 
the issues were determined in the trial court.^ 2.5 
An oral argument on appeal is not an essential in- 


thereafter withheld execution of sen¬ 
tence and gave defendant one addi¬ 
tional day to employ counsel to show 
cause why commitment should not be 
ordered, commitment of defendant to 
house of correction under sentence 
on his refusal to employ counsel did 
not constitute denial of due process 
of law as basis for interference on 
habeas corpus. 

Md.—State ex rel. Meekins v. Super¬ 
intendent, Md. House of Correction, 
99 A.2d 724, 203 Md. 656. 

Training school for girls 

Due process was not denied by 
statute establishing a training 
/school for girls and granting right to 
appeal from commitment to schooL 
Ga.—Garner v. Wood, 4 S.E,2d 137, 
188 Ga. 463. 

61. Ala.—Corpus Juris SecundTim 
dted in Vernon v. State, 18 So.2d 
388, 392, 245 Ala. 633. 

D.a—Boykin v. Huff, 121 F.2d 865, 
73 App.D.C. 378. 

Mo.—State v. Guerringer, 178 S.W. 

66 , 266 Mo. 408. 

Divergent holding 
A statute providing that a person 
convicted of a violation of the Dia- 
uor Tax Law by the court of special 
sessions in the city of New York, 
and whose sentence is suspended, 
cannot appeal to the supreme court 
is valid, although persons similarly 
situated outside of the city and per¬ 
sons convicted and sentenced in the 
city have a right of appeal under the 
code of criminal procedure. 

N.T.—Dornhoefer v. Farley, 146 N. 
T.S. 891, 161 App.Div. 600. 

62. tJ.S.—Cole V. State of Arkansas, 
Ark., 68 S.Ct. 614, 333 U.S. 196, 92 
L.Ed. 644—Frank v. Mangum, Ga., 
35 S.Ct. 682, 237 U.S. 309, 59 L.Ed. 
969. 

U. S. ex rel. Henson v. Mills, D.C. 
Pa., 21 F.Supp. 616. 

Ala.—<Jity of Birmingham v. Reed, 
44 So.2d 607, 35 Ala.App. 31, certio¬ 
rari denied 44 So.2d 614, 253 Ala. 
414. 

Confession 

Requirements of due process do not 
contemplate ascertainment of precise 
mental processes of jury as to con¬ 
fusions but do require tha^t the re¬ 
viewing court go behind the verdict 
to extent of m^ing its own deter¬ 
mination whether confeiSsidris have 
been coerced. ‘ ' 

Ckli—^People v. Baldwin, 270 P.2d 
‘ 16^28, 42 Cal.2d 858, certiorari de¬ 
nied, Baldwin V. Fdoplfe’ of State 
'of California, i5 S.Ct'SSi, 348 U.S., 
' ^7, 99 U.Ed!’784. 


Time and opportunity to take appeal 

(1) Where ample provision is made 
by law for appeal, the fact that the 
time for taking an appeal is limited 
does not deprive accused of due proc¬ 
ess of law; but he must not be de¬ 
prived of a fair opportunity of tak¬ 
ing the appeal before the period ex¬ 
pires. 

U.S.—Bridwell v. Aderhold, D.C.Ga., 
13 F.Supp. 253. 

(2) A refusal to review because 
statement of case was not filed with¬ 
in the time required was not a denial 
of due process. 

U.S.—Brown v. Allen, N.C., 73 S.Ct. 
397, 344 U.S. 443, 97 L.Ed. 469. re¬ 
hearing denied 73 S.Ct. 827, 346 U. 
S. 946, 97 L.Bd. 1370—Daniels v. 
Allen, 73 S.Ct. 397, 437, 344 U.S. 443, 
97 L.Ed. 469, rehearing denied 73 
S.Ct. 827, 345 U.S. 946, 97 L.Ed. 
1370. 

(3) One serving life sentence on 
conviction of murder was not entitled 
to writ of mandamus directing dis¬ 
trict court to furnish case-made or 
transcript after expiration of time 
for appeal on ground that he was de¬ 
prived of liberty without due process 
of law, as state Pardon and Parole 
Board has ample facilities for consid¬ 
eration and review of facts. 

Okl.—Application of Miller, 198 P.2d 
755, 87 OkLCr. 423. 

(4) Dismissal of appeal from con¬ 
viction of conspiracy because of fail¬ 
ure to prosecute appeal with reason¬ 
able diligence, even though erroneous, 
would not constitute a denial of due 
process of law. 

Conn.—^Kennedy v. Walker, 63 A.2d 
689, 135 Conn. 262, affirmed 69 S. 
Ct. 1046, 337 U.S. 901, 93 L.Ed. 1715, 
rehearing denied 69 S.Ct. 1493, 337 
U.S. 934, 93 L.Ed. 1740. 

(6) Where only question that could 
have been raised on appeal would 
have been whether there was an 
abuse of discretion in determining 
sentence on plea of guilty to murder 
in first degree and evidence was such 
that septence could not have been set 
aside on appeal, any failure properly 
to perfect an appeal under circum¬ 
stances did not prejudice substan¬ 
tial rights or deprive accused of due 
process of law. 

Han.—Miller v. Hudspeth, 192 lp.‘2d 
147,^164 Kan. 688, 

Sapplsring defects or oonissloas 

It would not be due process of'law 
for ah appellate court to supply a 
failure ■ of prodi" dr remedy the bur- 
i sory manner in which the case ap- I 


pears to have been tried in the court 
below. 

Ala.—Benton v. State, 136 So, 428 
24 Ala.App. 441. 

Trial de novo on appeal 

(1) Under a law allowing an ap¬ 
peal and trial de novo, a judgment 
of conviction rendered by the appel¬ 
late court is void for want of due 
process where the record does not 
show by what process, if any, it ac¬ 
quired jurisdiction to try the case 
and render judgment. 

Ala.—James v. State, 181 So. 709, 28 
Ala.App. 225. 

(2) Due process of law requires 
that a complaint filed in the appel¬ 
late court be based on, and confined 
to, the material allegations or charge 
contained in the original complaint 
or aflidavit and that accused be not 
tried on appeal for any other ofiense 
than that originally charged. 

Ala.—Brasher v. State, 112 So. 535, 22 
Ala.App. 79. , 

(3) Where the affidavit on which 
the prosecution in the lower court 
was based was insufficient to confer 
jurisdiction, a complaint filed in the 
appellate court will not suffice, to 
give the latter court jurisdiction. 

Ala.—^Ethridge v. State, 164 So. 397, 

26 Ala.App. 600. 

Rehearing 

In habeas corpus proceeding in fed¬ 
eral court by petitioner convicted in 
state court, proof that state supreme 
court failed to consider petitioner’s 
petition for a rehearing did not es¬ 
tablish a denial of due process of law, 
in absence of showing that petition 
reached state supreme court. , 

U.S.—^U. S. ex rel. Bongiorno v. Rag- 
en, C.C.AH1., 146 F.2d 349, certio¬ 
rari denied 66 S.Ct. 1194, 325 U.S. 
866 , 89 L.Ed. 1986. 

O-rantlaig of a new trial by the state 
supreme court on conviction and sub¬ 
sequent proceedings relative thereto 
rectified any abrogation of due proc¬ 
ess which might have resulted in the 
first trial. 

U.S.—^U. S. ex rel. Brink v. Claudy, 
D.C.Pa., 96 F.Supp. 220, affirmed, 
C.A., 194 F.2d 635, and rehearing 
denied 102 F.Supp. .802, affirmed, 
C.A., 200 F.2d 699, certiorari;denied 
Brink v. Commonwealth of Penn- 
. sylvania, 73 S.Ct. 792^ 343 U.S. 930, 
i;9'f/L.Ed. .1372. 

62.5 U.S.—Cole V. State of Arkan¬ 
sas; Ark?., 68 S.Ct 514, 333 U.S. 
’ 196, 92 L.Ed. 644. 
jbne process held denied 
U.S.^MUole V. State of Arkansas, su¬ 
pra. 
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gredient of due process, and it may be circumscribed 
where reasonable necessity so dictates.^^.io Xhe 
due process provisions of the Fourteenth Amend¬ 
ment does not give accused a right to appear in per¬ 
son or by counsel on a criminal appeal.62.15 
No violation of the guaranty of due process re¬ 
sults from: A change in the personnel of the ap¬ 
pellate court pending the appeal a statute provid¬ 
ing for the assignment of criminal cases to a divi¬ 
sion of the appellate court®^ or requiring the review¬ 
ing court to disregard technical errors the mere 
technicality that a reporter failed to obtain in writ¬ 
ing an extension of time within which to prepare 
a transcript ;65.5 a constitutional provision prohibit¬ 
ing reversals unless the appellate court determines 
that error has caused a ''miscarriage of justice 
a failure to provide that an appeal from an order 
directing execution in a capital case, made after a 
final judgment of conviction, shall operate as a 
stay of execution the failure to provide a court 
reporter to preserve a record of testimony in the 
absence of a request therefor ;66-5 the making of an 
order by the appellate court to ^uply deficiencies in 
the record in the absence of the prisoner ;67 the 
discharge of a writ of habeas corpus which is sought 
to be used as an appeabor writ of error;65' remand¬ 
ing accused into custody after reversing the deci¬ 
sion of lower court which had discharged him;68.5 
the dismissal of an appeal because of the escape of 


the prisoner an affirmance in the absence of the 
prisoner^o or because of an equal division of opin¬ 
ion a modification by reducing the conviction to 
a lesser crime ;72 or a reversal of conviction of one 
offense and a direction to the lower court to sentence 
for a lesser offense included in the indictment.'^^ 
The Fourteenth Amendment does not require that 
the highest state court for the review of a convic¬ 
tion of capital crimes shall be held in any particular 
county of the state.74 

Resentencing accused after the appellate court 
h^s set aside the original sentence and remanded 
him for resentence is not a denial of due process.'^^ 
However, in the absence of a statute requiring it, 
due process does not require that, on affirmance of 
a judgment of death, accused be sentenced anew;76 
and a statute requiring the clerk of the appellate 
court to notify the superintendent of the penitentiary 
of the dismissal of an appeal, pending which execu¬ 
tion of a death sentence was suspended, is not tm- 
constitutional as denying due process of law. 77 

§ 595. Persons Subject to Restraint 

Due process is not denied by statutes authorizing the 
temporary detention of persons having or suspected of 
having a communicable disease such as tuberculosis; 
but the detention of a person merely suspected of hav¬ 
ing a venereal disease Is unlawful In the absence of a 
statute or board of health rule clearly authorizing ft; 
and a drug addict must be brought within some statute 


62.10 U.S.—Price v. Johnston, Cal., 
68 S.Ct. 1049, 334 U.S. 266, 92 L.Ed. 
1356, 

Me.—^Ex parte Smith, 74 A.2d 225, 
145 Me. 174. 

62.15 U.S.—Chessman v. People, C.A. 
9, 205 P.2d 128,, certiorari denied, 
Chessman v. People of State ' of 
California, 74 S.Ct. 278, 346 U.S. 
916, 98 KBd. 412, rehearing, denied, 
74 S.Ct. 430, 347 U.S. 908, 98 .L.Ed. 
1066. 

63. Mo.—«tate v. Bulling, 15 S.yT. 
367, 16 S.W. 830, 105 Mo. 204— 
State V. Jackson, 15 S.W. 333, 16 S. 
W. '829, 105 Mo. 196. 

64. Ga.—^Joseph v. State, 96 S.E. 
229, 148 Ga, 166. 

65. Or.—State v. Burke, 270 P. 756, 
126 Or, 657, appeal dismissed Burke 
V. State of Oregon, 49 S.Ct. 262, 279 

U. S. 811, 73 Lr.Ed. 971. 

65.5 ' Cal.—^People v. Harrison, 276 P. 
2d 188, 129 CaLApp.2d 197. 

65.10 dal.—^People v, Cowan, 112 P. 
2d 62, 44 Cal.App.2d 155. 

66. U.S.-^In, re purrant, CLGCal., 84 

P.317. ' ' 

66.5 Pa»-^-C6mihonwea,lth ex rfel. 
Turk V.'Ashe, 74 A.2’d‘ 6561 167 Pa. 
Super. 323, certiorari denied I'urk 

V. ^ Claudz; ■ 71 Sidt .274; 340 U.S. 

907, 95 JL..Ed. 666. . , . '/i 


Tex.—Jones v. State, 194 S.W.2d 766, 
149 Tex.Cr. 594, certiorari denied 
67 S.Ct. 203, 329 U.S. 783, 91 L.Ed. 
672, rehearing denied 67 S.Ct. 367, 
329 U.S. 831, 91 L.Ed. 704. 

67. U.S.—Dowdell v. U. S., Philip¬ 
pine, 31 S.Ct. 590, 221 U.S. 325, 65 
L.Ed. 763. 

68. U.S.—Tinsley V. Anderson, Tex., 
18 S.Ct 805, 171 U.S. 101, 43 L. 
Ed. 91. 

Ala.—Towery v. State, 39 So. 310, 143 
Ala. 69. 

OBte provision for corrective proc¬ 
ess is sufficient to satisfy the re¬ 
quirements of due process. 

Pa,—Commonwealth ex rel. Firm- 
stone V. Burke, 103 A-2d 476, 175 
Pa. Super. 128, certiorari denied. 
Firm stone v. Day, 75 S.Ct. 66, 348 

U. S. 844, 99 L.Ed. 665. 

68.5 Or.—Macomber v. Alexander, 
266 P.2d 164, 197 Or. 685. 

69. Cal.—^People v. Clark, 259 P. 
47, 201 Cal. 474. 

12 C.J. P 1210 note 81. 
ni.-^People V. Estep, 109 N.E.2d 762, 
413 Ill. 437, certiorari' denied Estep 

V. People of State of Illinois, 73 
S.Ct 1112, 346 U.S. 970, 97, L.Ed. 
1387, rehearing denied-74 S.Ct 16, 

. 346 .U.S. 842, 98 LJEd. 362. . 
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70. U.S.—Pielden v. Illinois, HI., 12 
S.Ct 528, 143 U.S. 452, 36 L.Ed. 
224. 

Schwab V. Berggren, Ill., 12 S.Ct 
625, 143 U.S. 442, 36 L.Ed. 218. 

71. U.S.—^Lott V. Pittman, Ga, 37 
S.Ct 473, 243 U.S. 588, 61 L.Ed. 
915. 

Fla.—Ex parte White, 178 So. 876, 131 
Fla 83. 

72. Cal.—^People v. Cowan, 112 P.2d 
62, 44 Cal.App.2d 155. 

Wyo.—State v. Sorrentino, 253 P. 
14, 36 Wyo. 111. 

73. Ark.—Darden v. State, 84 S.W. 
507, 73 Ark. 315, appeal dismissed 
26 S.Ct 758, 200 U.S. 615, 50 L.Ed. 
621. 

74. U.S.—^Rogers v. Peck, Yt, 26 S. 
Ct 87, 199 U.S. 425, 50 L.Ed. 256. 

75. Cal.—People v. d’A Philippo, 36 
P.2d 134, 140 Cal.App. 236, certio¬ 
rari denied d’A Philippo v. People 
of State of California, 55 S.Ct 149, 
293 U.S. 614, 79 L.Ed. 704. 

Ill.—^People V. Barg, 60 K'.E.2d 890, 
390 Ill. 201. 

76. Cal.—^People v. Sloper, 246 P. 
802, 198 Cal. 601. 

77i S.C.—Ex parte Howell, 167 S.E. 
1 230, 168 S.C, 197. 
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relating to Inebriates, Insane persons, or persons con^- 
victed of crime before he Is subject to compulsory de¬ 
tention in a hospital or other institution. 

The legislature may, without denial of due proc¬ 
ess of law, authorize the establishment of quaran¬ 
tine regulations and require the temporary deten¬ 
tion of persons having, or reasonably suspected of 
having, a communicable disease dangerous to the 
public health without resort to a preliminary ju¬ 
dicial proceeding, provided it does not deprive such 
person altogether of a right to a hearing or a right 
to challenge the legality of his continued detention, 
but only deprives him of a right to a hearing in 
the first instance.*^^ Furthermore, the liberty of 
a person is not unconstitutionally invaded by a stat¬ 
ute or ordinance denying pupils the right to attend 
schools unless vaccinated for smallpox, where.there 
is smallpox in the community, *^9 ^ven by an out¬ 
right compulsory vaccination statute subjecting a 
person to fine or imprisonment for neglecting or 
refusing to submit to vaccination.^® Likewise, due 
process is not denied by a statute relating to com¬ 
pulsory isolation and hospitalization of tubercular 
persons,by a statute authorizing the commit¬ 
ment of persons convicted of sex crimes for spe¬ 
cialized treatment of mental or physical aberra¬ 
tions,^®*'^® or by a statute authorizing the medical 
examination of a person charged with crime, who 
may have a communicable venereal disease.80-i5 


On the other hand, in the absence of a statute or 
a rule of a board of health clearly and definitely au¬ 
thorizing it, the detention of a person who is merely 
suspected of having a venereal disease for the pur¬ 
pose of forcibly subjecting him to physical exam¬ 
ination and a blood test to ascertain whether he is 
affected with such a disease is a deprivation of his 
liberty without due process of law.81 Also, the 
compulsory detention of a drug addict in a hospital 
or other institution is a deprivation of liberty with¬ 
out due process of law in the absence of any statute 
making the use of habit-forming drugs a crime and 
in the absence of the application of any laws re^ 
lating to inebriates, insane persons, or persons con¬ 
victed of crime,82 even though such person volun¬ 
tarily became an inmate of the institution and con¬ 
tracted for confinement; and treatment covering a 
certain period of time.83 

§ 596. -Alien Immigrants 

The detention of an alien In exclusion or. deportation 
proceedings conforming to statutory requirements is not 
a deprivation of liberty without due process of law; 
but it is otherwise as to his detention incommunicado 
without warrant of arrest for the purpose of coercing 
him to give information on which to base a warrant. 

Federal statutes relating to the exclusion or de¬ 
portation of aliens or alien enemies, and proceed¬ 
ings conforming thereto, including the custody of 
the alien, are not unconstitutional as depriving an 
alien of liberty without due process of law.84 How- 


78. Mont.—Ex parte Caselli, 204 P. 
364, 62 Mont. 201. 

79. Tex.—City of New Braunfels v. 

Waldschmidt, 207 S.W. 303, 109 

Tex. 302. 

80. U.S.—Jacobson v. Massachu¬ 
setts, Mass., 25 S.Ct 358, 197 U.S. 
22, 49 L.Ed. 643, 3 Ann.Cas. 766. 

80.5 Fla,—Moore v. Draper, 67 So. 
2d 648. 

80.10 Wis.—State ex rel. Volden v. 
Haas, 68 N.W.2d 577, 264 Wis. 127. 

Fact that statute gives person no 
right to a court hearing on question 
of his mental condition and need for 
treatment from time of conviction 
until expiration of maximum term 
for which under statute he might be 
imprisoned is not a denial of due 
process. 

Wis.—State ex reL Volden v. Haas, 
supra. 

8ai5 Ill.—People ex rel. Baker v. 
Strautz, 54 N.E.2d 441, 386 Ill. 360. 

81. Iowa,—Wragg v. Griffin, 170 N. 
W. 400, 185 Iowa 243. 

82. N.T.—People ex reL Sherwood v. 
City bf Buffalo, 216 N.Y.S. 468, 127 
Mlsc. 290. 


83. U.S.—^Ex parte Lloyd, D.C.Ky., 
13 F.Supp. 1006. 

84. U.S.—U. S. ex rel. Circella v. 
Sahli, C.A.I1L, 216 F.2d 33—U. S. 
ex rel. Ling Tee Suey v. Spar, C.C. 
A.N.T., 149 F.2d 881. 

U. S. ex rel. Circella v. Neelly, 
D.C.IIL, 115 F.Supp. 615, affirmed, 
C.A,, U. S. ex rel. Circella v. Sahli, 
216 F.2d 33—^Ex parte Bridges, D. 
C.Cal., 49 F.Supp. 292, affirmed C.C. 
A., Bridges v. Wixon, 144 F.2d 927, 
reversed on other grounds 65 S.Ct. 
1443, 326 U.S. 135, 89 L.Ed. 2103. 

U.S.—In re Kosopud, D.C.Obio, 
272 F. 330—Minotto v. Bradley, D.C. 
Ill., 252 F. 600—De Lacey v. U. S.. 
Cal., 249 P, 625, 161 C.C.A. 635, L.R. 
A.1918B 1011. 

D.C.—^U. S. ex rel. Ulrich v. Kellogg, 
30 F.2d 984, 58 App.D.C. 360, 71 
A.L.R. 1210, certiorari denied U. 
S. ex rel. Ulrich v. Stimson, 49 S’. 
Ct. 482, 279 U.S. 868, 73 L.Ed. 1006, 
rehearing denied 50 S.Ct. 79. 
Membership in Commoiiist Party 
Various statutes excluding from 
admission to United States aliens 
who are members of, or affiliated 
with, the Communist Party, or mak- 
ingr present or former membership 
therein a basis for deportation, are 
not violative of due prbcesa off law. 
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U.S.—Galvan v. Press, Cal.,'74 S.Ct. 
737, 347 U.S. 622, 98 L.Ed. 911, re¬ 
hearing denied 76 S.Ct. 17, 348 U.S. 
852, 99 L.Ed. 671—Harisiades v. 
Shaughnessy, N.Y., 72 S.Ct. 612, 
342 U.S. 680, 96 L.Ed. 686, rehearing 
denied 72 S.Ct 767, 343 U.S. 936, 
96 L.Ed. 1344, and Coleman v. Mc¬ 
Grath, 72 S.Ct 768, 343 U.S. 986, 
96 L.Ed. 1344. 

Sigurdson v. Landon, C.A.Cal., 
216 P,2d 791—Wolf v. Boyd, GA 
Wash., 215 P.2d 377. 

Deportation of tmdeslvable persons 

is sanctioned under the due process 
clause only as respects deportation 
of aliens by the nation, under certain 
specifled circumstances, not as re¬ 
spects banishment of citizens, even 
after compliance with due process 
or as a punishment for crime. 

U.S.—Committee for Industrial Or¬ 
ganization V. Hague, D.C.N.J., 25 
F.Supp. 127, modified on other 
grounds, C.C.A., 101 F.2d 774, mod¬ 
ified on other grounds 59 S.Ct 954, 
307 U.S. 496, 83 L.Ed. 1423. 

Frooee^ings held not snch harass¬ 
ment a^ to constitute denial of due 
process 

U.S.—U. S. V. Bridges, ’ D.C.CaL, 123 
F.Supp. 706. 
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ever, the confinement of an alien for several days 
incommunicado without warrant of arrest on mere 
suspicion that he is not telling the truth about his 
entry into the country is a denial of due process of 
law.^® 

§ 597. - Delinquent or Homeless Children 

In punishing a child for a crime, the requisites of 
due process are the same as in the case of an adult; 
but In restraining the liberty of a child as a delinquent, 
incorrigible, or homeless child the requisites are some¬ 
what different and a parent Is entitled to be heard on the 
question of his right to custody, although, according to 
some authorities, a right to a hearing in habeas corpus 
proceedings suffices. 

Subject to the constitutional guaranties applica¬ 
ble in the case of adults,86 infants are subject to 
punishment for the commission of crime, under the 
general police power of the state, without any no¬ 
tice to their parents or other persons having them 
in custody.8'7 

The state in its capacity of parens patriae may, 
without violation of the guaranty of due process 
of law, restrain delinquent, incorrigible, and home¬ 
less children of their liberty,88 and, for such pur¬ 
pose, may take over their custody from the parents 
or other persons having them in charge but, re¬ 
gardless of the good intentions of public authorities, 
such children should not be deprived of their lib¬ 
erty, or their parents deprived of their children, 
without due process of law.89-5 It has been various¬ 
ly held that due process requires that a parent may 
not be deprived of the custody of his child without 
notice and an opportunity to be heard,90 that, since 
the remedy by habeas corpus is open to the parent 
to try the right of custody of his child, no violation 
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> of the guaranty of due process results from his 
i being deprived of such custody without notice and 
I an opportunity for a hearing,9^ and that a tempo¬ 
rary and provisional commitment of a child to an 
institution, without notice to the parents, until final 
disposition of the case is not a denial of due process, 
as the parents may still be heard in the original pro¬ 
ceeding or in a habeas corpus proceeding.92 At 
any rate, regardless of its original defects, a statute 
after amendment may contain such provisions as 
afford the parent due process of law.93 As noted 
supra § 579, a proceeding for the commitment of a 
delinquent child is not a criminal prosecution within 
the meaning of rules making certain matters essen¬ 
tial to due process of law in a criminal prosecu- 
' tion. However, to take a child into custody with¬ 
out filing an information or complaint, on suspicion 
of his being a juvenile delinquent, is a deprivation 
of liberty without due process of law ;94 and, where 
a minor is charged only with being incorrigible, 
the juvenile court cannot, on refusing to convict, 
order the minor’s detention for examination into 

his sanity. 9 5 

§ 598. - Insane Persons dnd Drunkards 

In its character as parens patriae, the state 'may place 
insane persons and inebriates under restraint and con¬ 
finement, provided they are given notice and an oppor¬ 
tunity for a hearing before final adjudication and com¬ 
mitment and the duration of their confinement is not left 
to the determination of executive officers. 

The state may, in its character as parens patriae, 
both for the protection of society and for the wel¬ 
fare of an insane person himself, place such person 
under restraint and confinement.96 Statutes which 
provide for the commitment of mentally defective 


85. TJ.S.—Ex parte Egruchi, D.C.Cal., 
58 F.2d 417. 

88. Ill.—People V. Turner, 55 Ill. 280, 
8 Am.R. 645. 

N.H.—State v. Ray, 63 N.H. 406, 56 
Am.R. 529. 

Pa.—Mansfield’s Case, 22 Pa.Super. 
224. 

87. Ohio.—Cincinnati House of Ref¬ 
uge V. Ryan, 37 Ohio St. 197. 

The confinement of a minor In an 
institution, such as an industrial 
farm, after conviction of a misde¬ 
meanor on plea of guilty, does not 
deprive the minor of liberty without 
due process of law. 

Ga-—Taylor v. Means, 77 S.E. 373, 139 
Ga. 678. 

88. Ill.—^Lindsay v. Lindsay, 100 N. 
E. 892, 257 Ill. 328. 45 L.R.A.,N.S., 
908. Ann.Cas.l914A 1222. 

Mo.—State v. Heath, 181 S.W.2d 517, 
352 Mo. 1147—State v. Tincher, 166 


S.W. 1028, 258 Mo. 1, Ann.Cas.l915D 
696. 

12 C.X p 1210 note 1. 

89. Ind.—^Wilkinson v. Marion Coun¬ 
ty Children’s Guardians, 62 N.E. 
481, 158 Ind. 1. 

Miss.—Bryant v. Brown, 118 So. 184, 
161 Miss. 398. 60 A.L.R 1325. 

89.5 Cal.—Ex parte Moilanen, 233 P. 
2d 91, 104 Cal.App.2d 835. 

90. Ill.—People v. Turner, 55 Ill. 280, 
8 Am.R. 645, 

N.T.—People v. New York Catholic 
Protectory, 3 How.Pr.,N.S., 343. 

9L Idaho.—^In re Sharp, 96 P. 563, 
16 Idaho 120, 18 L.R.A.,N.S., 886. 
Ohio.—Cincinnati House of Refuge 
V. Ryan, 37 Ohio St. 197. 

92. N.T,—People ex rel, Riesner v. 
New York Nursery and Child’s 
Hospital, 129 N.E. 341, 230 N.Y. 
119. 

98. Idaho.—Corpus Xuris cited in In 
re Ailmon, 294 P. 528, 60 Idaho 223. 
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94. Wash.—Weber v. Doust, 143 P. 
148, 81 Wash. 668. 

95. Pa.—^U. S. V. Allegheny County 
Juvenile Ct., 25 Pa.Dist. 780. 

96. U.S.—^Higgins v. U. S., C.A.Cal.. 
205 P.2d 650, certiorari dismissed 
74 S.Ct. 134, 346 U.S. 870, 98 L.Ed. 
379—^Wells, by Gillig, v. Attorney 
General of U. S.. C.A.Kan., 201 P. 
2d 556. 

Ark.—Corptis Juris quoted in Payne 
V. Arkebauer, 80 S.W.2d 76, 77. 190 
Ark. 614. 

Ga.—Corpus Juris Secuudum cited in 
Shea V. Gehan, 28 S.E.2d 181, 182, 
70 Ga.App. 229. 

Lra.—In re Bryant, 38 So.2d 245, 214 
La. 673. 

N.Y.—Corpus Juris cited in People 
ex rel. Morriale v. Branham, 42 N. 
Y.S.2d 761, 765, 266 App.Div. 476, 
appeal dismissed 47 N.E.2d 54, 289 
N.Y. 813, reversed on other grounds 
62 N.E.2d 881, 291 N.Y. 312. adhered 
to 54 N.B.2d 331. 292 N.Y. 127. 

12 C.J. p 1211 note 6. 
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persons who are dangerous or may become so, and 
which provide for notice and opportunity to be 
heard, satisfy the essential elements of due ^roc- 
ess;96.5 but inasmuch as immediate action may be 
necessary for the protection of the insane person 
and others, the guaranty of due process does not 
require notice to the alleged insane person and op¬ 
portunity for a hearing as a condition precedent to 
temporary restraint.^ ^ 

Where, however, the restraint or confinement is 
permanent, such insane person is deprived of his 
liberty without due process of law unless his com¬ 
mitment is in pursuance of the judgment of a court 
of competent jurisdiction after he has had sufficient 
notice and adequate opportunity to defend,^7.5 and 
this is so regardless of whether a person is so insane 
that notice to him would be useless, since he is pre¬ 
sumed to be sane until the contrary is proved.97.io 
Along the same lines, a statute is void which au¬ 
thorizes a final adjudication of insanity and com¬ 
mitment of the alleged insane person without making 
some provision by which the person himself shall be 
given notice and an opportunity to be heard in per- 
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son or by counsel, or a provision by which he may, 
of his own motion, obtain a hearing on the question 
of his sanity,99 although it has been held that the 
requirement is satisfied by a provision giving the 
person himself the right to raise the question after 
final commitment, even though no notice had been 
given him before.99 On the other hand, a statute 
authorizing the commitment of an allegedly mentally 
ill person on application and certification or on sus¬ 
picion of mental illness, without notice or hearing 
prior to commitment, has been held violative of due 
process, notwithstanding a provision for a hearing 
on demand after commitment99-5 and notwithstand¬ 
ing the availability of habeas corpus to test the 
validity of the commitment.99-19 So, also, where 
a statute makes adequate provision for notice, but 
it is not complied with, the order of commitment is 
void for lack of due process of law.il Xhe hearing 
need not be in court, but may be before the judge 
in chambers and where due notice and oppor¬ 
tunity for a hearing have been given, the presence 
of the alleged insane person at the hearing is not 
essential to due process.^ 


96.5 Mass.—parte Ehibois, 120 N. 

E. 2d 920, 331 Mass. 675. 

97. Ark.—Oorptis Juris iiuotea In 
Payne v. Arkebauer, 80 S.W.2d 76, 
77, 190 Ark. 614. 

Iowa.—^Maxwell v. Maxwell, 177 N. 
W. 541, 189 Iowa 7, 10 A.L.B. 482. 

—Corpus Juris Secundum cited 
in People ex rel. Morriale v. Bran¬ 
ham. 42 N.T.S.2d 761, 765, 266 App. 
I>iv. 476, appeal dismissed 47 N.E. 
2d 54, 289 N.Y, 813, reversed on 
other grounds 62 N.E.2d 881, 291 

N.T. 312, adhered to 54 N.E,2d 331, 
292 N.T. 127. 

Vt.—In re Cornell, 18 A.2d 304, 111 
Vt. 525. 

12 C.J. p 1211 note 7. 

Persons accused or convicted of 
crimes 

(1) Statutes providing for deten¬ 
tion and confinement of mental de¬ 
fectives, who are charged with vio¬ 
lation of criminal code, are not un¬ 
constitutional on ground that they 
authorize the confinement of one, who 
is permanently Insane, for life with¬ 
out due process of law. 

0.S.—Craig v. Steele, E.C.Mo., 123 

P.Supp. 153. 

(2) Transfer of prisoner to, and 
confinement in, medical center for 
defective delinquents, mental and 
physical, without a judicial tirtal, w^s 
not illegal and was not a denial of 
due process. 

U.S.—Jones v. Pescor, C.A.Mo., 169 

F. 2d 863. , 

97.5 Vt.—In re Cornell, 18 A.2d 304, 
111 Vt 625. 

97.10^ Vt —In re Cornell, supra. 


96. Vt.—^In re Cornell, supra—In re 

Allen. 73 A. 1078, 82 Vt 366, 26 L. 

R.A,,N.S., 232. 

12 C.J. p 1211 note 8. 

To construe a statute making no 
provision for a hearing and oppor¬ 
tunity for defense, and not intended 
as a lunacy commitment statute, as 
a lunacy statute so that an order of 
the secretary of the treasury there¬ 
under transferring a public health 
service patient to a hospital for the 
insane would operate as an adjudi¬ 
cation of insanity and warrant for 
confinement would make the statute 
void for unconstitutionality in deny¬ 
ing due process. 

D.C,—Barry v. Hall, 98 F.2d 222, 68 

App.D.C. 350. 

Voluntary commitmeut 

(1) Statute providing that a per¬ 
son received at a hospital for volun¬ 
tary commitment for mental disorder 
shall be detained not more than ten 
days after notice in writing of his in¬ 
tention or desire to leave the hospital, 
is unconstitutional because in viola¬ 
tion of the due process clauses. 

N.M.—Ex parte Romero, 181 P.2d 811, 

61 N.M. 201. 

(2) The confinement of one who is 
mentally ill in a mental hospital is a 
deprivation of his liberty under due 
process clause of Fourteenth Amend¬ 
ment, unless confinement is accom¬ 
plished and continued with person’s 
voluntary consent. 

Me.—Appeal of Sleeper, 87 A.2d 116, 

147 Me. 302. 

Cert^cal^ of physician. 

Statu^te, providing that a person 
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may be committed to a hospital for a 
period up to 30 days on the certificate 
of a physician that the patient is suf¬ 
fering from a mental disorder, is un¬ 
constitutional because in violation of 
the due process clauses. 

N.M.—Ex parte Romero, 181 P.2d 811, 
61 N.M. 201. 

99. La.—In re Bryant, 38 So.2d 245, 
214 La. 673. 

R.I.—In re Crosswell, 66 A. 65, 28 
R.I. 137, 13 Ann.Cas. 874. 

12 C.J. p 1211 note 9. 

Bight to apply at any time for dis. 
charge 

Kan.—In re Clark, 121 P. 492, 86 Kan. 
639, 39 L.R.A.,N.S., 680, Ann.Cas. 
1913C 317. 

99.5 Mo.—State ex rel. Fuller v. 

Mullinax, 269 S.^.2d 72. 

99.10 Mo.—State ex rel. Fuller v. 
Mullinax, supra—State ex rel. Ko- 
wats V. Arnold, 204 S.W.2d 254,. 
356 Mo. 661. 

,1. Okl.—^Ex parte Schaeffer, 60 P. 
2d 1037, 177 Okl. 464. 

2. La.—In re Ross, 38 La.Ann. 623. 

3. Mo.—Corpus Juris quoted la In 
re Moynihan, 62 S.W.2d 410, 413^ 
332 Mo. 1022, 91 A.L.R. 74. . 

12 6.J. p 1211 note 10. 
luoompeteat person 

Due process is not denied where¬ 
in a proceeding to declare a person 
incompetent, such person without ex¬ 
cuse, although properly served, (failed' 
to appear when the matter was first 
called for a hearing. 

Cal.—Guardianship of Walters,. 231 
P.2d 473, 37 Cal.2d 239. 
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Due process of law does not require notice and 
opportunity to be heard before the acceptance of 
the resignation of the committee of an incompetent 
and the appointment of a successor.^ Where a 
feeble-minded person is committed to the care and 
•custody of a board, pursuant to petition and hearing 
in court, and commitment is sustained by the ap¬ 
pellate courts, there is a judicial determination that 
such person should be subjected to restraint of 
liberty, and he is not deprived of his liberty with¬ 
out due process of law,^-5 and a person committed 
as an incompetent to the custody of one of his 
children is not deprived of his liberty by any act of 
a state within the meaning of the Fourteenth 
Amendment.^-i® In the absence of any notice or 
•opportunity to be heard, it is a denial of due process 
to commit to a penal institution a person who volun¬ 
tarily becomes an inmate of a school for the educa¬ 
tion and custody of the feeble-minded>-l5 

The duration of the confinement may not be left 
to the determination of executive ofiScers.® 

Statutes providing for the sterilization, after the 
taking of proceedings including notice and a hear- 
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ing, of insane or feeble-minded persons who would 
procreate feeble-minded children afford due process 
of law and are not an unwarranted interference with 
personal liberty.® 

Due process of law in a criminal prosecution of 
a person who pleads insanity at the time of the 
commission of the offense or who is, or becomes, 
insane after the commission of the offense or after 
conviction, as while in the penitentiary, is consid¬ 
ered supra §§ 588, 590, 591, 593; and an inquiry 
into the sanity of a minor who is charged only with 
being incorrigible is considered supra § 597. 

Inebriates, like insane persons, may be deprived 
of their liberty without violation of the guaranty of 
due process of law.*^ A particular statute relating 
to the matter may, however, be so framed as to be 
unconstitutional.® Notice and an opportunity for 
a hearing are conditions precedent to tlie validity of 
a commitment of an inebriate;® and the state can¬ 
not make the period of detention dependent on the 
determination of an executive or administrative of¬ 
ficial.^® 


C. DEPRIVATIOlSr OP PROPERTY GENERALLY 


§ 599. Property and Rights Therein Protect¬ 
ed 

’ a. In general 

b. Property within protection of guaran¬ 

ty in general 

c. Property not within protection of 

guaranty in general 

2 h In General 

Under the inhibifion of the federal Constitution and 


many state constitutions, an owner cannot be deprived 
of his property or the use thereof without due process 
of law by any branch of the government. 

The deprivation of property without due proc¬ 
ess of law is inhibited by the federal Constitution 
and many state constitutions;^®-®® and the gen¬ 
eral rule is that property rights shall be free of ar¬ 
bitrary government interference.^®*®® Accordingly, 
an owner of property cannot be deprived of his 


4. U.S.—Chaloner v. Sherman, N.T., 
37 S.Ct 136, 242 U.S. 455, 61 L.Ed. 

, 427. , 

4.5 Minn.—State ex rel. Fechner v. 
Carlgren, 296 N.W. 673, 209 Minn. 
262. . 

4J.o’ U.S.—Wilcox V. Horan, C.A. 
Colo., 178 F.2d 162. 

4.15 U.S.—^Francis v. Lryman, D.C. 
Mass., 108 F.Supp. 884, eiffirmed C. 
A., Francis Crafts, 203 F.2d 809, 
certiorari denied 74 S.Ct. 43, 346 
U.S. 835, 98 L.Ed. 357. 

5. Mich.-^Underwood. v* People^ 32 
Mich. 1, 20 Am.K. 633. 

6. Idahb.—State v. Troutman, 299 P. 
668, 50 Idahd 673. ■ 

Kan.—Stat^ v. Schaffer, 270 P. 604, 
126, Kan. 607. 

7. La.— ^In re Gasauet, 68 So. 89. 136 

La. 957. ■ ' ' ' ' 


Minn.—Leavitt v. Morris, 117 N.W. 
393, 105 Minn. 170, 17 L.R.A.,]Sr.S., 
984, 15 Ann.Cas. 961. 

8. Wis.—State v. Ryan, 36 N.W. 823, 
70 Wis. 676. 

9. N.T.—^People v. St. Saviour's San¬ 
itarium, 56 N.Y.S. 431, 34 App.Div. 
363. 

10. Neb.—^Bx parte Schwarting, 108 
N.W. 125, 76 Neb. 773. 

N.T.—Matter of Kenny, 49 N.T.S. 
ID'S7, 23 Misc. 9, affirmed 53 N.T.S. 
1111, 30 App.Div. 624. 

10.50 Neb.—^Watkins v. Dodson, 68 
N.W.2d 508, 159 Neb. 745. 

N.T.—Gilpin v. Mutual Life lias. Co. 
of N. T., 64 N.T.S.2d 436, reversed 
on other grounds 66 N.T.S.2d 831, 
271 App.Div. 499, motion denied 84 
N.E.2d 328, 298 N.T. 861, reversed 
bn other grounds 86 N.B.2d 737, 299 
N.T. 253, motion denied 95 N.E.2d 
407, 301 N.T. 731. 


Ohio.—^Urban v. Taylor, 6 Ohio Supp. 
225. 

The right to use one’s property 
in a lawful manner is within state 
and federal constitutions providing 
that no person shall be deprived of 
life, liberty, or ‘'property”, without 
due process of law. 

Idaho.—O’Connor v. City of Moscow, 
202 P.2d 401, 69 Idaho 37, 9 A.L.R, 
2d 1031. 

Bight to full and free use and en¬ 
joyment of property in a manner and 
for purpose as owner may choose, 
so long as purpose is not for main¬ 
tenance of a nuisance inj'urious to 
others, is a right of which owner 
may not he deprived by government 
without due process of law. 

Mich.—^Mooney v. Village of Orchard 
Lake, 63 N.W2d 308, 333 Mich. 
389. 

10.65 :U,S.^Breard v. City of Alex- 
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property or the use thereof without due process of 
lawjli and the rule extends to every case which 
may deprive a citizen of property.5 As used 
with respect to the deprivation or taking of prop¬ 
erty, *'due process” usually means, if the statutory 
law is held to be valid, a compliance with the 
The effect of the guaranty is to inhib¬ 
it the taking of one person’s property and giving 
it to another, contrary to settled usages and modes 
of procedure, without notice and opportunity for a 

hearing.ii-^S 

Neither the executive nor legislative departments, 
or the courts, can violate this guaranty or author¬ 
ize it to be done.ii-2<J Thus, a taking of property 
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without authority of law is no less lacking in due 
process when it is done by the judicial department 
of the government rather than by some other de¬ 
partment thereof.^^’25 

b. Property within Protection of Guaranty in 
General 

As used in the various guaranties against the taking 
of property without due process of law, the term "prop- 
erty” embraces every kind of property or right over 
which a person may have exclusive control or dominion 
and includes all character of vested rights. 

As used in the various guaranties against the tak¬ 
ing of property without due process of law, the term 
^'property” is used in its most general sense as em- 


andria, La., 71 S.Ct. 920, 341 tJ.S. 
622, 95 L.Ed. 1233, 35 A.L.R.2d 

335, rehearing denied 72 S.'Ct. 21, 
342 U.S. 843, 96 L.Ed. 637. 

N.C.—State V. Whitaker, 45 S.E.2d 
860, 226 N.C. 362, affirmed Whita¬ 
ker V. State of North Carolina, 69 
S.Ct. 251, 260, 335 U.S. 525, 93 L. 
Ed. 212, 6 A.L.R.2d 473. 

A basic objective sought to he af¬ 
fected by framers of the Fourteenth 
Amendment was freedom from dis¬ 
crimination by the states and mu¬ 
nicipalities in enjoyment of property 
rights. 

U.S.—City of Birmingham v. Monk, 
C.A.Ala., 185 F.2d 859, certiorari 
denied 71 S.Ct. 1001, 341 U.S, 940, 
95 L.Ed. 1367. 

11. U.S.—Los Angeles Ry. Corpora¬ 
tion V. Railroad Commission of 
California, E.C.Cal., 29 F.2d 140, 
affirmed Railroad Commission of 
California v. Los Angeles Ry. Cor¬ 
poration, 60 S.Ct. 71, 280 U.S. 145, 
74 L.Ed. 234. 

Ark.—^Riggs v. Hill, 144 S.W.2d 26, 
201 Ark. 206—^McLean v. City of 
Ft. Smith, 48 S.W.2d 228, 185 Ark. 
682. 

Cal.—^Wissner v. Wissner, 201 P.2d 
837, 89 Cal.App.2d 759, reversed on 
other grounds 70 S.Ct. 398, 338 U. 
S. 655, 94 L.Ed. 424, rehearing de¬ 
nied 70 S.Ct. 619, 339 U.S. 926, 94 
L.Ed. 1348, conformed to 219 P.2d 
553, 97 Cal.App.2d 930—Cooke v. 
Cooke, 160 P.2d 614, 66 Cal.App. 
2d 260. 

People V. Young, 85 P.2d 231, 33 
Cal.App.2d Supp. 747, reversed on 
other grounds Young v. People of 
State of California, 60 S.Ct. 146, 
308 U.S. 147, 84 L.Ed. 155. 

D.'C.—Schneider v. District of Colum¬ 
bia, D.C., 117 F.Supp. 705, modified 
on other grounds Berman v. Par¬ 
ker, 75 S.Ct 98, 348 U.S. 26, 99 L. 
Ed. 27. 

Fla.—Stengel v. Crandon, 23 So.2d 
835, 166 Fla. 692, 161 A.L.R. 1228-— 
City of Miami Beach v. Ocean & 
Biland .Co., 8 So.2d 864, 147 Fla. 


480—^Ehinger v. State ex rel. 
Gottesman, 2 So.2d 357, 147 Fla 
129—Ex parte Wise, 192 So. 872, 
141 Fla. 222. 

Ga—City of Atlanta v. Aycock, 63 S. 

W.2d 744, 206 Ga 441. 

Iowa.—May’s Drug Stores v. State 
Tax Commission, 45 N.W.2d 245, 
242 Iowa 319—Wright v. Standard 
Oil Co. (Indiana), 15 N.W.2d 275, 
234 Iowa 1241—Continental & Com¬ 
mercial Trust & Savings Bank v. 
Muscatine, B. & S. R. Co., 210 N. 
W. 787, 202 Iowa 579, 50 A.L.R. 
139. 

Ky.—^Kentucky Alcoholic Beverage 
Control Bd. v. Jacobs, 269 S.W.2d 
189—Darlington v. Board of Coun- 
cilmen of City of Frankfort, 140 
S.W.2d 392, 282 Ky. 778. 

La—^Reed v. Shreveport Furniture 
Co., 7 LaApp. 134. 

Mass,—Clarke v. Board of Collegiate 
Authority, 98 N.E.2d 273, 327 Mass. 
279—Commonwealth v. Finnigan, 
96 N.E.2d 715, 326 Mass. 378—In re 
Opinion of the Justices, 14 N.E.2d 
468, 300 Mass. 607. 

Mich.—Thompson v. Auditor General, 
247 N.W. 360, 261 Mich. 624. 

Mo,—Platte City Ben. Assessment 
Special Road Dist. of Platte Coun¬ 
ty V. Couch, 8 S.W.2d 1003, 320 Mo. 
489. 

Mont.—Sorensen v. Jacobson, 232 P. 
2d 332, 126 Mont. 148, 26 A.L.R. 
2d 1186—Chicago, M. & St. P. Ry. 
Co. V. Board of Railroad Com'rs, 
247 P. 162, 76 Mont. 305. 

N.J.—Hester v. Miller, 78 A.2d 322, 
11 N.J.Super. 264, affirmed 83 A. 
2d 778, 8 N.J. 81. 

N.Y.—Colonial Motor Coach Corpo¬ 
ration v. City of Oswego, 216 N.Y. 
S. 159, 126 Misc. 829, affirmed 217 
N.Y.S. 907, 217 App.Div. 816, and 
222 N.Y.S. 789, 220 App.Div. 809. 
N.C.—^Ellison v. Hxmsinger, 76 S.E.2d 
884, 237 N.C. 619. 

Ohio.—Clifton Hills Realty Co. v. 
City of Cincinnati, 21 N.E.2d 993, 
60 Ohio App, 443-r-Glowaski v. 
State, 163 N.E. 167, 20 Ohio App. 
112 . < 
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Okl.—^Mozley v. Coleman, 212 P. 43i 
88 Okl. 118. 

Pa.—Overlook Development Co. v. 
Public Service Commission, 101 Pa. 
Super. 217, affirmed 158 A. 869, 306 
Pa. 43. 

S.C.—^Willis V. Town of Woodruff, 20 
S.E.2d 699, 200 S.C. 266. 

Tex.—Shipley v. Dallas County 
Levee Improvement Dist. No. 6, 
Civ.App., 233 S.W. 556. 

General nature and scope of due 
process guaranties see supra § 560. 

Heither federal nor state govern, 
meat may deprive person of property 
without due process of law. 

U-S.—Tebbetts v. McElroy, D.C.Mo., 
66 P.2d 621. 

Municipality cannot take property 
except by due process of law. 

Fla.—City of Palmetto v. Katsch, 08 
So. 352, 86 Fla. 606. 

11.5 Mont.—Sorensen v. Jacobson, 
232 P.2d 332, 125 Mont. 148, 26 A 
L.R.2d 1186. 

11.10 Ohio.—^Urban v. Taylor, 6 Ohio 
Supp. 226. 

11.15 U.S.—Ginsberg v. Lindel, C.C. 

A.Iowa, 107 F,2d 721. 

Cal.—^Wissner v. Wissner, 201 P.2d 
837, 89 Cal.App.2d 769, reversed on 
Other grounds 70 S.Ct. 398, 338 U.S. 
656, 94 L.Ed. 424, rehearing denied 
70 S.Ct. 619, 339 U.S. 926, 94 L.Ed. 
1348, conformed to 219 P.2d 653, 
97 Cal.App.2d 930. 

11.20 Mont.—Sorensen v. Jacobson, 
232 P.2d 832, 126 Mont 148, 26 
A.L.R.2d 1186. 

11.25 Minn.—In re Cosgrave's Wilh 
31 N.W.2d 20, 226 Minn. 443, 1 
A.L.R.2d 176. 

N.C.—Charlotte Park and Recreation 
Commission v. Barringer, 88 S.E- 
2d 114, 242 N.C. 311. 

Conrts cannot deprive persons of 
property without due process of law. 
Ala.—Canty v. Sims, 109 So. 373, 21 
Ala.App. 469. 
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bracing everything over which a man may have ex- It includes not only title and possession but also 
elusive control or dominion and it has been held the rights of acquisition^^ and control,and the 

broad enough to embrace all character of vested right to make any legitimate use or disposal of 

rights whether or not they may technically be called the thing owned,^® such as to pledge it for a debt, 

property rights.^® or to sell or transfer it;^^ hence, it includes the 


12. U.S.—^Delaware, L*, & W. R. Co. 
V. Town of Morristown, C.C.A.N. 
X, 14 F.2d 257, reversed on other 
grounds 48 S.Ct. 276, 276 U.S. 182, 
72 L.Ed. 523, 56 A.L..R. 756. 

Cal.—H. Moffatt Co. v. Hecke, 228 P. 
546, 68 Cal.App. 35. 

Ill.—Father Basil’s Lodge v. City of 
Chicago, 65 N.E.2d 805, 393 Ill. 
246. 

Ind.—^Pennington v. Stewart, 10 N.E. 
2d 619. 

Mich.— Corpus Juris Sectmdttxn. qLTiot- 
ed in Rassner v. Federal Collateral 
Soc., 300 N.W. 45, 48, 299 Mich. 206. 
N.T.—^People ex rel. Brixton Oper¬ 
ating Corporation v. La Petra, 185 
N.T.S. 632, 113 Misc. 527, affirmed 
186 N.T.S. 58, 194 App.Dlv. 523. 
affirmed 130 N.E. 601, 230 N.Y. 429. 
16 A.L.R. 152, error dismissed 42 
S.Ct 47, 267 U.S. 665, 66 L.Ed. 424. 
Vt.— Corpus Juris Secundum cited in 
Griswold v. Town School Dist. of 
Town of Weathersfleld, 88 A. 2d 
829, 831, 117 Vt 224. 

12 C.X p 1212 note 24. 

Liberty to contract as property see 
supra § 575. 

13. U.S.—U. S. V. Northern Pac. Ry. 
Co., Mont, 41 S.Ct 439, 256 U.S. 
51, 65 L.Ed. 825. 

Cal.—Knights of the Ku Klux Klan 
V. Francis, 249 P. 539, 79 CaLApp. 
383. 

Del-—^Keller v. Wilson & Co., 190 A. 
115. 

Fla.—City of Winter Haven v. A. M. 
Klemm & Son, 181 So. 153, rehear¬ 
ing denied 182 So. 841—Otto v. 
Harllee, 161 So. 402, 119 Fla. 266, 
followed in Lee v. Harllee, 161 So. 
405, 119 Fla. 274, and Fillo v. Harl¬ 
lee, 161 So. 405, 119 Fla. 274. 

Ind.—Pennington v. Stewart, 10 N.E. 
2d 619. 

La—Godchaux Co. v. Estopinal, 83 
So. 690. 146 La 406. 

Mass.—^Duane v. Merchants* Legal 
Stamp Co., 120 N.E. 370, 231 Mass. 
113, certiorari denied 39 S.Ct. 388, 
249 U.S. 613, 63 L.Ed. 802. 

Mich.—Corpus Juris Secundum quot¬ 
ed in Rassner v. Federal Collateral 
Soc., 300 N.W. 45. 48, 299 Mich. 206. 
N.Y.—^Rochester Sav. Bank v. Stoelt- 
zen & Tapper, 26 N.Y.S.2d 713, 176 
Misc. 147. 

Tex.—^Fielder v. Houston Oil Co. of 
Tex^s, Com.App., 208 S.W. 158, re¬ 
hearing denied 210 S.W. 797. 

Utah.—McGrew v. Industrial Com¬ 
mission, 85 P.2d 608, 96 Utah 203. 
Wash.— Corpus Juris Secundum cited 
in Senior Citizens League v. De¬ 
partment of Social Sec. of Wash., 
228 P.2d 478, 493, 38 Wash.2d 142. 


W.Va.—Simpson v. Stanton, 193 S.E. 
64. 

Bights of property created hy com¬ 
mon law 

Ohio.—Clifton Hills Realty Co. v. 
City of Cincinnati, 21 N.E.2d 993, 
60 Ohio App. 443. 

14. U.S.—Buchanan v. Warley, Ky., 

38 S.Ct. 16, 246 U.S. 60, 62 L.Ed. 
149, L.R.A.1918C 210, Ann.Cas. 

1918A 1201. 

City of Birmingham v. Monk, C. 
A.Ala, 185 P.2d 859, certiorari de¬ 
nied 71 S.Ct. 1001, 341 U.S. 940, 95 
L.Ed. 1367. 

Mora V. Torres, D.C.Puerto Rico, 
113 F.Supp. 309, affirmed, C.A., 206 
P.2d 377. 

Mich.— Corpus Juris Secundum quot¬ 
ed in Rassner v. Federal Collater¬ 
al Soc., 300 N.W. 46, 48, 299 Mich. 
206. 

12 C.X p 1213 note 48. 

15. Ga.— Corpus Juris quoted in 

Howden v. Mayor and Aldermen 
of Savannah, 159 S.E. 401, 409, 172 
Ga. 833. 

Ill.—^Father Basil’s Lodge v. City of 
Chicago, 66 N.E.2d 805, 393 Ill. 
246—Chicago v. Wells, 86 N.E. 197, 
236 Ill. 129. 127 Am.S.R. 282, 23 
L.R.A.,N.S.. 405. 

Mich.— Corpus Juris Secundum quot¬ 
ed in Rassner v. Federal Collateral 
See., 300 N.W. 45, 48, 299 Mich. 
206. 

16. U.S.—Sterling v. Constantin, 
Tex., 63 S.Ct, 190, 287 U.S. 378, 77 
L.Ed. 376—State of Washington ex 
rel. Seattle Title Trust Co. v. Ro¬ 
berge, Wash., 49 S.Ct. 50, 278 U.S. 
116, 73 L.Ed. 210, 86 A.L.R. 654— 
Buchanan v. Warley, Ky., 38 S.Ct. 
16, 245 U.S. 60, 62 L.Ed. 149, L.R.A. 
1918C 210, Ann.Cas.l918A 1201. 

City of Birmingham v. Monk, C. 
A.Ala., 185 F.2d 859, certiorari de¬ 
nied 71 S,Ct. 1001, 341 U.S. 940, 95 
L.Ed. 1367. 

Ala.—^Alabama Great Southern R. Co. 
V. Cummings, 100 So. 653, 211 Ala. 
381, 33 A.L.R. 439. 

Colo.—Jones v. Board of Adjustment, 
204 P.2d 660, 119 Colo. 420. 

Fla.—State v. Du Bose, 128 So. 4, 
99 Fla. 812. 

Ga.—Corpus Juris quoted in Howden 
V. Mayor and Aldermen of Sa¬ 
vannah. Ga,, 169 S.E. 401, 409. 172 
Ga. 833. 

Ill.—Father Basil’s Lodge v. City 
of Chicago, 65 N.E.2d 805, 393 Ill. 
246. 

Ind.—^Pennington v. Stewart, 10 N.E. 
2d 619. 

Me.—^Mclnnes v. McKay, 141 A. 699, 
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127 Me. 110, affirmed McKay v. Mc- 
Innes, 49 S.Ct. 344, 279 U.S. 820, 73 
L.Ed. 975—Inhabitants of York 
Harbor Village Corporation v. Lib¬ 
by, 140 A. 382, 126 Me. 537. 

Mich.— Corpus Juris Secundum quot¬ 
ed in Rassner v. Federal Collateral 
Soc., 300 N.W. 45, 48, 299 Mich. 206. 
Okl.—Crist V. Henshaw, 163 P.2d 214. 
196 Okl. 168. 

Or.—Kenji Namba v. McCourt, 204 
P.2d 669, 185 Or. 579. 

Pa.—^Appeal of Goodman, 156 A. 309, 
305 Pa. 55—^Appeal of Perrin, 156 
A. 305, 305 Pa, 42, 79 A.L.R. 912. 
Tex.—^Houston & North Texas Motor 
Freight Lines v. Johnson, Civ.App., 
159 S.W.2d 905, reversed on other 
grounds 166 S.W.2d 78, 140 Tex. 
166—Barton v. Tharp, Civ.App., 
27 S.W.2d 885—Stone v. Kendall, 
Civ.App., 268 S.W. 759. 

12 C.J. p 1213 note 50. 

17. Mich.— Corpus Juris Secundum 
quoted In Rassner v. Federal Col¬ 
lateral Soc., 300 N.W. 46, 48, 299 
Mich. 206—^Kuhn v. Detroit, 38 N. 
W. 470, 70 Mich. 534. 

18. Cal.—^Hart v. City of Beverly 
Hills, 79 P.2d 1080, 11 Cal.2d 343. 

Ind.—^Pennington v. Stewart, 10 N.E. 
2d 619. 

Iowa,—State v. Osborne, 154 N.W. 
294, 171 Iowa 678. 

Mich.— Corpus Juris Secundum quot¬ 
ed in Rassner v. Federal Collater¬ 
al Soc., 300 N.W. 45, 48, 299 Mich. 
206. 

Sale of part of certificate 

The right to sell less than an en¬ 
tire or whole certificate of conven¬ 
ience and necessity to operate a com¬ 
mon carrier motor carrier service on 
public highways of state was a 
“property right”, secured by consti¬ 
tutional provision that no citizen 
shall be deprived of property except 
by the due course of the law of the 
land. 

Tex.—^Houston & North Texas Motor 
Freight Lines v. Johnson, Civ.App., 
159 S.W.2a 905, reversed on other 
grounds 166 S.W.2d 78, 140 Tex. 
166. 

Bight to market one’s property is 
included in* the term “property.” 

N.Y.—^Wamer-Quinlan Asphalt Co. 
V. Carlisle, 144 N.Y.S. 73, 159 App. 
Div. 930—^Warner-Quinlan Asphalt 
Co. v. Carlisle, 144 N.Y.S. 70, 158 
App.Div. 638. 

Bight to fix sale price 

Right of property owner to fix 
price at which he will sell is an in¬ 
herent attribute of property itself 
and, as such, is within protection of 
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right to residential occupancy for lawful purposes 
without discriminatory restrictionsA^-S Moreover, 
it is the property at its present value, and not its 
original cost, that is protected;!^ and a person in¬ 
voking the protection of the guaranty must show 
the existence of “property.”20 


Particidar property or rights protected. The term 
“property^* within the constitutional guaranty 
against the deprivation of property without due 
process has been held to include various items of 
property,20*5 and various rights, 20.10 such as a 
chose in action;2i a contract;2i-5 a franchise,*2^ 


due process clauses of federal Con¬ 
stitution. 

U.S.—Schwegroann Bros. Giant Super 
Markets v. Ell Lilly & Co., C.A.La., 
205 P.2d 788, certiorari denied 74 
S.Ct. 71, 346 Xr.S. 856, 98 L.Ed. 369, 
rehearing denied 74 S.Ct. 217, 346 

U. S. 906, 98 L.Ed. 404. 

18.5 U.S.—City of Birmingham v. 
Monk, C.A.Ala., 185 P.2d 869, cer¬ 
tiorari denied 71 S.Ct. 1001, 341 U. 
S. 940, 95 L.Ed. 1367. 

Bight of colored persons 

Under the Fourteenth Amendment 
providing that no state shall deprive 
any person of property without due 
process of law, colored persons have 
right to purchase property and enjoy 
and use it without being subjected to 
laws discriminating against them 
solely because of color. 

U.S.-—City of Birmingham v. Monk, 
supra. 

19. U.S.—^Brooklyn Union Gas Co. v. 
Prendergast, D.C.N.Y., 7 P.2d 628, 
modified on other grounds Ottingerj 

V. Brooklyn Union Gas Co., 47 S. 
Ct. 199, 272 U.S. 579, 71 L.Ed. 421 
—Consolidated Gas Co. of New 
York V. Prendergast, D.C.N.Y., 6 
F.2d 243, modified on other grounds 
Ottinger v. Consolidated Gas Co. 
of New York, 47 S.Ct. 198, 272 U.S. 
676, 71 L.Ed. 420. 

20. N.J.—^Burgess v. Drewen, 160 A. 
363, 8 N.J.Misc. 179. 

20.5 Particular “property” held pro¬ 
tected 

(1) Real property, including use 
thereof and title thereto. 

Mich.—^Zabowski v. Loerch, 237 N.W. 
386, 265 Mich. 125. 

Mo.—Masterson v. Roberts, 78 S.W. 
2d 856, 336 Mo. 158, 97 A,L.R. 862. 

(2) Dogs. 

N'.Y.—^Pucelli V. American Soc. for 
Prevention of Cruelty to Animals, 
23 N.Y.S.2d 983. 

Tex.—^Lynn v. State, 25 S.W. 779, 33 
Tex.Cr. 163. 

Utah.—Jenkins v. Ballantyne, 30 P. 
760, 8 Utah 246, 16 L.R.A. 689. 

(3) Natural gas reduced to pos¬ 
session. 

U.S.—^Kansas Natural Gas Co. v. 
Haskell, C.C.Okl., 172 F. 546, af¬ 
firmed 31 S.Ct. 564, 221 U.S. 229, 
55 L.Ed. 716, 36 L.R.A.,N.S., 1193. 

(4) Property of a mutual Insur- 
ELnce company and the equitable 
property rights of its members. 

Wis.—^Huber v. Martin, 105 N.W. 

1031; 1136. 127 Wis. 412, 116 Am. 
S.R. 1023, 3 L.R,A.,N.S., 653. 7 Ann. 
Cas; 400. 


(5) Reclaimed wild animals. 

Wash.—Graves v. Dunlap, 152 P. 532, 

87 Wash. 648, L.R.A.1916C 388. 

(6) Other property. 

Fla.—State Road Department of 
Florida v. Tharp, 1 So.2d 868, 146 
Fla. 745. 

20.10 Particular rights protected as 
“property” 

(1) An easement. 

S.D.—Thompson v. Andrews, 166 N. 

W. 9, 39 S.D. 477. 

Tenn.—Southern Bell Tel. & Tel. Co. 
V. City of Nashville, 243 S.W.2d 
617, 35 Tenn.App. 207. 

(2) Special rights of owners to or¬ 
dinary high-water mark on naviga¬ 
ble waters. 

Fla.—Brickell v. Trammell, 82 So. 
221, 77 Fla. 644. 

(3) A property owner's right to 
access to his property. 

N.H.—Tilton v. Sharpe, 146 A. 169, 

, 84 N.H. 43. 

Tex.—Gulf Refining Co. v. City of 
Dallas, Civ.App., 10 S.W.2d 161, er¬ 
ror dismissed. 

(4) Right to retain membership in 
benefit society. 

Kan.—^Wichita Council No. 120 of Se¬ 
curity Ben. Ass’n v. Security Ben. 
Ass’n, 28 P.2d 976, 138 Kan. 841, 
94 A.L.R. 629. 

(5) Right of holders of cumulative 
preferred stock to receive dividends 
out of appropriate fund. 

N.C.—^Patterson v. Durham Hosiery 
Mills, 200 S.E. 906, 214 N.C. 806. 

(6) Property of a lodge ordered 
forfeited in the event of a suspen¬ 
sion, revocation, or surrender of a 
charter. 

Cal.—^Keeler v. Schulte, 259 P.2d 37, 
119 Cal.App,2d 132. 

(7) Right to subdivide property 
and record it. 

Tex.—Schaefer v. Trawalter, Civ. 
App., 176 S.W.2d 691, reversed on 
other grounds 179 S.W. 2d 765, 
142 Tex. 521. 

(8) Other particular rights as 
"property" see 12 C.J. p 1212 notes 
32, 38, 44. 

21. U.S.—Chemical Foundation v. E. 
I.' Du Pont de Nemours & Co., D. 
C.Del., 29 P.2d 597, affirmed, C.C. 
A., ' Farbwerke Vormals Melster 
Lucius & Bruning v. Chemical 
Foundation, Inc., 39 P.2d 366, af¬ 
firmed 61 S.Ct. 403, 283 U.S. 162, 76 
L.Ed. 919. 

Reid V. Solar Corp., D.C.Iowa, 
69 F.Supp. 626. 

Mich.—^Wylle v. City Commission of 


Grand Rapids, 292 N.W. 668, 293 
Mich. 671. 

N.Y.—Mooney v. Miller, 195 N.Y S 
437, 119 Misc. 134. 

Or.—Fisk v. Leith, 299 P. 1013, 137 
Or. 459, modified on other grounds 
3 P.2d 636, 137 Or. 459. 

Particular choses In action Included 

(1) Bonds, bills, or notes. 

Fla.—State v. Greer, 102 So. 739, 88 
Fla. 249, 37 A.L.R. 1298. 

Ill.—Metropolitan Trust Co. v. Jones, 
51 N.B.2d 266, 384 Ill. 248, 149 
A.L.R. 1416. 

Tex.—State v. Lowman, Civ.App., 115 
S.W.2d 794, reversed on other 
grounds 133 S.W.2d 962, 134 Tex. 
475. 

(2) Debts. 

U.S.—^Alabama & New Orleans 
Transp. Co. v. Doyle, D.C.Mich., 
210 F. 173. 

Cal.—People v. Eddy, 43 Cal. 331, 13 
Am.R. 143. 

(3) Right of action for damages. 
U.S.—Martinez v. Fox Valley Bus 

Lines, D.C.Ill., 17 F.Supp. 576. 

Colo.—Rosane v. Senger, 149 P.2d 
372, 112 Colo. 363. 

Ind.—Griffin v. Wilcox, 21 Ind. 370. 
N.Y.—North Am. Factors Corp. v. 
Motty Eitingon, Inc., 105 N.Y.S.2d 
250, affirmed 108 N.Y.S.2d 338, 279 
App.Div. 719, 867, affirmed 110 N.E. 
2d 733, 304 N.Y. 901. 

N.C.—^Williams v. Atlantic Coast 
Line R. Co., 69 S.E. 402, 163 N.C. 
360. 

(4) Right of creditors of bank to 
enforce stockholders' liability. 

S-U.—Federal Deposit Ins. Corp, of 
Washington, D. C., v. Ensteness, 4 
N.W.2d 209, 68 S.D. 467. 

Against collector of internal revenue ‘ 
A right of action for a wrong done 
by the collector of internal revenue 
as an individual is "property" with¬ 
in the due process guaranty, and a 
remedy for its enforcement cannot 
be taken away without the substitu¬ 
tion of another adequate remedy; 
but if the collector's liability is 
merely a creature of statute created 
for the purpose of providing a con¬ 
venient remedy against the United 
States it is not protected by the due 
process guaranty. 

U.S.—^Wilkes Barre Lace Mfg. Co. v. 

Mundy, D.C.Pa., 18 F.Supp. 66. 

21.5 Mass.—^Boston Elevated Ry. Co. 
V. Commonwealth, 39 N.E.2d 87, 
310 Mass. 528. 

22. U.S.—City of Dayton, Ohio, v. 
City Ry. Co., O.C.A.Ohio, 16 F.2d 
401. 
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a future vested estate ,*23 the respective rights of 
income account and principal account under a 
trust the vested right of a successor in de¬ 
cedent’s property ;23.10 an equity in encumbered 
real estate an irrigation ditch and the use there¬ 
of the right of property owners in the main¬ 
tenance of a drainage ditch,*25.5 an invention se¬ 
cured by letters patent,*26 good will of a business 
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intoxicating liquors^^ even though unlawfully ex¬ 
posed for sale;29 mortgages and trust deeds for 
the security of obligations;^® rights acquired by 
judgment or decree,or by the decision of an ad¬ 
ministrative tribunal and the right of an abut¬ 
ting owner to the land occupied by a highway, sub¬ 
ject to the public easement,32 and the special rights 


Ill.—Citizens’ Horse R. Co. v. Belle¬ 
ville, 47 Ill.App. 388, reversed on 
other grounds 38 N.EJ. 584, 152 Ill. 
171, 26 L.R.A. 681. 

—Eighth Avenue Coach Corp. v. 
City of New York, 10 N.Y.S.2d 170, 
170 Misc. 243, affirmed 20 N.T.S.2d 
402, 259 App.Div. 870, affirmed 35 
N.E.2d 907, 286 N.T. 84—McCarthy 
V. City of New York, 10 N.Y.S.2d 
170, 170 Misc. 243, affirmed 20 N. 
Y.S.2d 401, 259 App.Div. 870, af¬ 
firmed 36 N.E.2d 684, 286 N.Y. 636. 
17.0.—Boyce v. City of Gastonia, 41 

S.E.2d 355, 327 N.C. 139. 

26 C.J. p 1022 note 21, p 1023 notes 
23, 24. 

Impairment of franchise see infra § 
605. 

Puhlio utility's fzrauchise rights 
constitute “property rights” within 
protection of due process clause. 

U.S.—Colorado Central Power Co, v. 
Municipal Power Development Co., 

D. CColo., 1 P.Supp. 961—^Denver 
Tramway Corporation v. People’s 
Cab Co. of Denver, D.C.C 0 I 0 ., 1 P. 
Supp. 449. 

Ill.—Chicago City Ry, Co. v. City of 
Chicago. 154 N.B. 112, 323 Ill. 246. 
N.Y.—^Public Service Interstate 
Transp. Co. v. Public Service Com¬ 
mission, 262 N.Y.S. 5, 237 App.Div. 
338, reversed on other grounds 
People ex rel. Public Service In¬ 
terstate Transp. Co. v. Public Serv¬ 
ice Commission, 186 N.E. 195, 262 
N.Y. 39, reargument denied 188 N. 

E. 96, 262 N.Y. 632. 

Tenn.—Southern Bell Tel. & Tel. Co. 

V. City of Nashville, 243 S.W.2d 
617, 35 Tenn.App. 207. 

28 C.J. p 551 note 66. , 

Certificate of Interstate oommon car¬ 
rier 

U.S.—Texas & Pac. Motor Transport 
Co. V. U. S., D.C.Tex., 87 F.Supp. 
107, reversed on other grounds 71 
S.Ct. 422, 340 D.S. 450, 95 L.Ed. 
409, rehearing denied 71 S.Ct. 609, 
610, 341 U.S. 906, 95 L.Ed. 1344. 
23. R,L—Green v. Edwards, 77 A. 

188, 31 R.I. 1, Ann.Cas.l912B 41. 
Bight of remaiXLdenuau 
N.Y.—In re Wacht’s Estate, 32 N.T. 
S.2d 871. . 

23.5 N.T.—^In re Wacht’s Estate, su¬ 
pra. 

23.10 Conn.—i'arlato v. McCarthy, 
69' A.2d 648, 136 Conn. 126. 

Mont.—In re Nossen’s Estate, 162 P. 
2d 216, 118 Mont. 40. 


24. Mo.—State v. Holtcamp, 151 S. 
W. 153, 245 Mo. 655. 

Bight to redeem 

Fla.—Robbins v. Blanc, 142 So. 223, 
105 Fla. 625. 

N.Y.—Mooney v. Miller, 195 N.Y.S. 
437, 119 Misc. 134. 

25. Minn.—In re Lake Elysian High 
Water Level, 293 N.W. 140, 208 

- Minn. 158. 

Tex.—^Parker v. El Paso County Wa¬ 
ter Improvement Dish No. 1, 297 
S.W. 737, 116 Tex. 631. 

25-5 Minn.—Oelke v. Faribault 
County, 70 N.W.2d 853—Schultz v. 
Chippewa County, 57 N.W.2d 158, 
238 Minn. 392—^Petition for Const, 
of an Open Ditch Lateral Designat¬ 
ed as Branch S-2. 56 N.W-2d 435, 
238 Minn. 165—^Petition of Jacob¬ 
son, 48 N.W.2d 441, 234 Minn. 296. 

26. U.S.—Brady w Atlantic Works, 
Mass., 2 S.Ct. 225, 107 U.S. 192, 27 
L.Ed. 438. 

Cal.—Sketchley v. Lipkin, 222 P.2d 
927, 99 Cal.App.2d 849. 

Patent right as property generally 
see the C.J.S. title Patents § 6. 

27. U.S.—McDermott v. City of Se¬ 
attle, D.C.Wash., 4 P.Supp. 855. 

28. N.Y.—^Wynehamer v. People, 13 
N.Y. 378, 12 How.Pr. 238, 2 Park. 
Cr. 421. 

Bight to use alcohol for uoubev- 
erage purposes is protected by due 
process of law, and can be taken 
away only .as a penalty for wrong¬ 
doing tried and determined as other 
penalties of law are determined. 
U.S.—McGill V. Mellon, D.C.Mass., 6 
P.2d 262. 

29. D.C.—Nation v. District of Co¬ 
lumbia, 34 App.D.C. 453, 26 L.R.A., 
N.S., 996. 

12 C.J. p 1212 note 28. 

30. U.S.—Illinois Trust, etc.. Bank 
V. Des Moines, D.C.Iowa, 224 P. 
620. 

Pla.—Seaboard All-Florida Ry. v. 
Leavitt, 141 So. 886, 105 Fla 600. 

31. U.S.—Collins V. Welsh, C.C.A. 
Cal., 75 F.2d 894, 99 A.L.R. 1319, 
certiorari denied 65 S.Ct. 921, 295 

U. S. 762, 79 L.Ed. 1704—^Kemohah 

V. Shaffer Oil & Refining Co., D.C. 
Okl., 38 F.2d 665, affirmed, C.C.A., 
Tiger v. Twin State Oil Co., 48 P. 
2d 609.' 

Colo.—La Plata River & Cherry 
Creek Ditch Co. v. Hinderlider, 25 
P.2d 187, 93 Colo. 128, appeal dis- 
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missed Hinderlider v. La Plata & 
Cherry Creek Ditch Co., 64 S.Ct. 
657, 291 U.S. 650, 78 L.Ed. 1044. 
Idaho.—Savage v. Stokes, 28 P.2d 
900, 54 Idaho 109. 

Mass.—easieri's Case, 190 N.E. 118, 
286 Mass. 50. 

N.T.—Smith v. Pacific Improvement 
Co., 172 N.Y.S. 65, 104 Misc. 481. 

Pa.—Pennsylvania Co. for Insuranc¬ 
es on Lives and Granting Annui¬ 
ties V. Scott, 29 A.2d 328, 346 Pa 
13, 144 A.L.R. 849. 

W.Va.—Truax-Traer Coal Co^ v. Com¬ 
pensation Com’r, 17 S.E.2d 330, 123 

W.Va. 621. 

Bight to enforce payment of Judg¬ 
ment 

N.Y.—Weinstein v. McElligott, 10 N. 

T.S.2d 320, 256 App.Div. 307, re¬ 
versed on other grounds 22 N.E. 
2d 171, 281 N.T. 605. 

Bights to the payment of money un¬ 
der a divorce decree 
Fla.—^Van Loon v. Van Loon, 182 So. 
205. 

N.Y.—^Livingston v. Livingston, 66 
N.E. 123, 173 N.T. 377, 93 Am.S.R. 
600, 61 L.R.A. 800. 

Preston v. Preston, 33 N.Y.S.2d 
24, 178 Misc. 81. 

Judgment of affirmance, after rein¬ 
statement of appeal 
A plaintiff has no property right 
in a Judgment of an appellate court 
afldrming a Judgment in his favor, 
after a higher court, acting within 
its powers, compels a reinstatement 
of the appeal. 

U.S.—Miller v. Kansas City Light & 
Power Co., C.C.A.MO., 13 P.2d 723. 
31.5 Workmen's compensation com. 

missioner's decision 
W.Va.—Truax-Traer Coal Co. v. 
Compensation Com’r, 17 S.E.2d 330, 
123 W.Va. 621. 

32. Ill.—Sullivan v. Atchison, etc., 
R. Co.. 95 N.E. 1081, 251 Ill. 108. 
Bight in name of street 
The owners of lots abutting on 
street, the name of which is changed 
by city ordinance, have' no vested 
property right in name of street, and 
change of name does not deprive 
them of their property without due 
process. 

Kan.—^Brown v. City of Topeka, 74 
P.2d 142, 146 Kan. 974. 

Trees on highway 

An abutting owner has title tc 
trees standing and growing on the 
highway and can be deprived thereof 
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incident to such ownership.32.5 cupation,33 as, under a permit, to do business in 

The term ‘‘property” also includes the right to the state,34 and rights incidental thereto ;34.5 mem- 
pursue a lawful business, trade, profession, or oc- bership in a trade union ;34.io and the right to of¬ 


fer public use by due process of law 
only. 

Minn.—Town of Rost v. O’Connor, 
17S N.W. 166, 9 A.L.R. 1265, 145 
Minn. 81. 

32.5 R.I.—^Wolfe V. City of Provi¬ 
dence, 74 A.2d 843, 77 R.I. 192. 

33. TJ.S.—Barn Ballroom Co. v. 
Ainsworth, D.C.Va., 67 P.Supp. 299, 
reversed on other grounds, C.C.A., 
Ainsworth v. Barn Ballroom Co., 
157 F.2d 97—Transamerican 
Freight Lines v. U. S.. D.C.Del., 61 
F.Supp. 405. 

Ala.—Lash v. State, 14 So.2d 229, 244 
Ala. 48, answer to certified ques¬ 
tion conformed to 14 So.2d 235, 31 
Ala.App. 121, certiorari denied 14 
So.2d 242, 244 Ala. 668, certiorari 
denied 64 S.Ct. 192, 320 U.S. 784, 
88 L.Ed. 471, rehearing denied 64 
S.Ct 269, 320 U.S. 814, 88 L.Ed. 492. 
Ark.—City of Texarkana v. Brach- 
field, 183 S.W.2d 304, 207 Ark. 774. 
Fla.—State ex rel. Fulton v. Ives. 
167 So. 394, 123 Fla. 401—Para¬ 
mount Enterprises v. Mitchell, 140 
So. 328, 104 Fla. 407—State ex 

rel. Davis v. Rose, 122 So. 225, 97 
Fla. 710. 

Ga.—De Berry v. City of La Grange, 
8 S.E.2d 146, 62 Ga.App. 74. 

Idaho.—O’Connor v. City of Moscow, 
202 P.2d 401, 69 Idaho 37, 9 A.L,R. 
2d 1031—Abrams v. Jones, 207 P. 
724, 35 Idaho 532. 

IlL—People V, Brown, 95 N.E.2d 888, 
407 Ill. 565—Du Page Co-unty v. 
Henderson. 83 N.E.2d 720, 402 Ill, 
179—Lasdon v. Hallihan, 36 N.E. 
2d 227, 377 Ill. 187. 

Ky.—Kentucky State Board of Den¬ 
tal Examiners v. Crowell, 294 S. 
W. 818, 220 Ky. 1. 

La.—Mongogna v. O’Dwyer, 16 So.2d 
829, 204 La, 1030, 162 A.L.R. 162. 
Mont.—Freeman v. Board of Adjust¬ 
ment of City of Great Falls, 34 P. 
2d 634, 97 Mont 342. 

N.J.—New Jersey Used Car Trade 
Ass’n V. Magee, 61 A.2d 751, 1 N.J. 
Super. 371. 

Ohio.—City of Akron v. Chapman, 116 
N.E.2d 697, 160 Ohio St 382. 

Or.—Moreland Theatres Corporation 
V. Portland Moving Picture Mach. 
Operators' Protective Union Local 
No. 169, 12 P.2d 333, 140 Or. 35. 

Pa.—^Harris v. State Board of Op- 
tometrical Examiners of Depart¬ 
ment of Public Instruction of the 
Commonwealth, 135 Jl. 237, 287 Pa, 
531. 

Utah.—McGrew v. Industrial Com¬ 
mission, 85 P.2d 608, 96 Utah 203. 
Bight to earn living 

(1) The right of a citizen to earn 
his living In any legitimate field of 
^duatry, submitting himself to all 


lawful regulations, is a valuable 
'‘property right.” 

Cal.—De Mille v. American Federa¬ 
tion of Radio Artists, 187 P.2d 769 
31 Cal.2d 139, 175 A.L.R. 382, cer¬ 
tiorari denied 68 S.Ot. 906, 333 U. 
S. 876, 92 L.Ed. 1162. 

Del.—Hoif V. State, 197 A. 75. 

Ky.—Hill V. United Public Workers 
Union of America, 236 S.W.2d 887, 
314 Ky. 791. 

N.J.—Carroll v. Local No. 269 Inter¬ 
national Brotherhood of Electrical 
Workers. 31 A.2d 223, 133 N.J.Eq. 
144—Cameron v. International Al¬ 
liance of Theatrical Stage Em¬ 
ployees and Moving Picture Oper¬ 
ators of U. S. and Canada, Local 
Union No. 384, of Hudson County, 
176 A. 692, 118 N.J.Eq. 11, 97 A. 
L.R. 694. 

(2) On the other hand, the Selec¬ 
tive Service Act, providing for the 
drafting of registrants into the Na¬ 
tional Army, was not invalid, for no 
one has, in a just sense, a property 
right in his office or employment. 
U.S.—U, S. V. Olson, D.C.Wash., 253 
F. 233. 

Bight to sell goods at anctlozi, be¬ 
ing a valuable one, duly licensed 
and protected by the laws of the 
state, is protected by the due proc¬ 
ess clause. 

Tex.—Sam’s Loan Office v. City of 
Beaumont, Com.App., 49 S.W.2d 
1089. 

Bight to license 

(1) A license to practice medicine 
is a “property right” within meaning 
of constitutional guaranties of due 
process of law. 

Ill.—Smith V. Department of Regis¬ 
tration & Ed., 106 N.E.2d 722, 412 
Ill. 332. 

(2) One who has qualified for ad¬ 
mittance and license to practice en¬ 
gineering without restraint under 
standards applicable at time of ad¬ 
mission acquires a valuable “proper¬ 
ty right” fully protected by due proc¬ 
ess. 

Colo.—Prouty v. Heron, 265 P.2d 755, 
127 Colo. 168. 

PartlcTLlar businesses or occupations 

(1) Right of nonunion musician to 
engage in business of furnishing mu¬ 
sical services to those members of 
public who desire them. 

Mass.—Reeves v. Scott, 87 N.E.2d 
833, 324 Mass. 594. 

(2) Physician’s right to practice 
his profession. 

Nev.—State ex rel. Kassabian v. 
State Bd. of Medical Examiners, 
235 P.2d 327, 68 Nev. 456. 

(3) The practice of osteopathy. 
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Neb.—Morgan v. State, 61 N.W 2d 
382, 55 Neb. 247. 

(4) The business of an ice cream 
manufacturer. 

U.S.—Crockett v. Hortman, D.C.La 
101 F.Supp. 111. 

(5) Propagation of oysters. 

Fla.—Gibson v. City of Tampa, 185 

So. 319, 135 Fla. 637, 

34. U.S.—Investors’ Syndicate v. 

Porter, D.C.Mont. 62 P.2d 189, re¬ 
versed on other grounds Porter v. 
Investors’ Syndicate, 52 S.Ct. 617, 
286 U.S. 461, 76 L.Ed. 1226, af¬ 
firmed 53 S.Ct 182, 287 U.S. 346, 77 
L.Ed. 854. 

Particular businesses 

Foreign corporation’s business of 
dredging gold from bed and former 
bed of river is a property right and 
as such entitled to protection against 
exercise of state power in contra¬ 
vention of the Fourteenth Amend¬ 
ment. 

U.S.—Merced Dredging Co. v. Merced 
County, D.C.Cal., 67 F.Supp. 598. 

34.5 Cal.—^De Mille v. American 
Federation of Radio Artists, 187 P. 
2d 769, 31 Cal.2d 139. 175 AL.R. 
382, certiorari denied 68 S.Ct 906, 
333 U.S. 876, 92 L.Ed. 1152. 
Particular incidental sights 

(1) Seniority rights of employee. 
U.S.—Griffin v, Chicago Union Sta¬ 
tion Co., D.C.Ill., 13 F.Supp. 722. 

Miss.—Stephenson v. New Orleans & 
N. E. R. Co., 177 So. 609. 

Tex.—^Watson v. Missouri-Kansas- 
Texas R. Co. of Texas, Civ.App., 
173 S.W.2d 357. 

(2) A trust company's right, under 
its charter, to invest its capital and 
contract to act as trustee in handling 
of others’ property. 

IlL—Metropolitan Trust Co. v. Jones, 
61 N.E.2d 256, 384 Ill. 248, 149 A.L. 
R. 1416. 

(3) The right to make contracts 
and to advertise wares and services 
furnished, for purposes of creating a 
public demand, and to induce the pub¬ 
lic to trade with the advertiser rath¬ 
er than with some competitor. 

Mass.—Commonwealth v. Ferris, 25 

N.E.2d 378, 305 Mass. 233. 

34.10 Cal.—De Mille v. American 
Federation of Radio Artists, 187 
P.2d 769, 31 CaL2d 139, 176 A.L.R. 
382, certiorari denied 68 S.Ct. 906, 
333 U.S. 876, 92 L.Ed. 1162. 

Bight aot •to work with uonuBLlon 
men 

A union man has a constitutional 
right not to work with nonunion 
men, and right to sell or not to sell 
one's labor or services is not only a 
right of liberty but a right of “t)rop- 
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fice in a union, or a social or religious fraternal 
©rder;^4.i5 rights under contracts with the gov¬ 
ernment such as under a war risk insurance pol¬ 
icy the status of a person or thingwater 
rights and a tax legally imposed.39 

The term ‘‘property” also includes marital rights 
in property,40 but not the marital rights of one 
spouse in the affections and society of the other 
spouse.4i It has also been held to include a citi¬ 
zen's labor,42 t)ut there is authority to the con- 
trary.4^ 

Ferry franchise. While a ferry franchise has 
been held to be property within the operation of 
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the due process clause,43.6 it has also been held 
that a ferry franchise vests no property right in 
the waters of a navigable stream as against the 
federal government,43.io so that, as discussed infra 
§ 605, an alteration of the stream, with the concom¬ 
itant impairment of the franchise, is not within the 
guaranty of due process. 

c. Property Not within Protection of G-naranty 
in General 

The due process clauses do not protect, as '^property'', 
mere concessions or privileges wh'ch the authorities may 
control, or rights or Interests which have not become 
vested; nor do they apply to public rights or public prop¬ 
erty. 


erty,” protected by constitutional 
^aranties. 

U.S.—N. L. R. B. v. Local 74, United 
Broth, of Carpenters & Joiners of 
America, A. P. of L., C.A.6, 181 P, 
2d 126, aflSrmed Local 74, United 
Broth, of Carpenters & Joiners of 
America, A. P. of L. v. N. L. R. 
B., 71 S.Ct. 966, 341 U.S. 707, 95 
L.Ed. 1309, 

34.15 U.S.—Talton v. Behncke, D.G. 
Ill., 106 F.Supp. 157, reversed -on 
other grounds, C.A., 199 F.2d 471, 
Miss.—Cherry v. Bivens,’187 So. 525, 
185 Miss. 329. 

35. U.S.—^Lynch v. U. S., Ga., 54 S. 
Ct. 840, 292 U.S. 571, 78 L.Ed. 1434 
—^Wilner v. U. S., Ill., 64 S.Ct. 840, 
292 U.S. 571, 78 L.Ed. 1434, 

Miller v. Howe Sound Min, Co., 
D.C.Wash., 77 F.Supp, 540—Mor- 
agne v. U. S,, D.C.S.C., 16 F.Supp. 
1008. 

Seatrain Lines v. U. S., 99 Ct. 
Cl. 272. 

Mont.—State ex rel. Jensen v. Dis¬ 
trict Court of Ninth Judicial Dist. 
in and for Glacier County, 64 P.2d 
835, 103 Mont. 461. 

Air mail contracts 

D.C.—Pennsylvania Airlines v. Far¬ 
ley, 76 P.2d 769, 64 App.D.C. 166. 
certiorari denied Pacific Air Trans¬ 
port V. Farley, 55 S.Ct. 637, 294 U. 
S. 728, 79 L.Ed. 1258--Boeing Air 
Transport v. Parley, 75 F.2d 766, 
64 App.D.a 162. 

Contract by statute 

In determining whether statute 
tenders a contract to a citizen, with 
respect to constitutional provisions 
against depriving citizens of vested 
rights without due process, it Is of 
first importance to examine language 
of statute; and if the statute pro¬ 
vides for execution of written con¬ 
tract on behalf of the state, or con¬ 
firms a settlement of disputed rights 
and defines terms of settlement, it 
creates an obligation binding on 
state under such constitutional pro¬ 
visions. 

U.S.—Dodge V. Board of Education 
of City of Chicago, lit, 68 S.Ct. 
98, 302 IJ.S. 74, 82 L.Ed. 67. ^ 


NT.—^Lapolla v. Board of Education 
of City of New York, 15 N.T.S.2d 
149, 172 Misc. 364, affirmed 15 NT. 
S.2d 721, 258 App.Div. 781. affirmed 

26 NE.2d 807, 282 NT. 674. 
I^ocatiozL of elevated street railway 

made irrevocable by a valid contract 
between the commonwealth and the 
railway company is “property." 

Mass.—Boston Elevated Ry. Co. v. 
Com., 39 NE.2d 87, 310 Mass. 528. 

36. U.S.—Wilner v. U. S., Ill., 54 S. 
Ct. 840, 292 U.S. 571, 78 L.Ed. 1434. 

37. Wis.—State v. Chittenden, 107 
NW. 600, 127 Wis. 468. 

38. U.S.—Hughes v. Lincoln Land 
Co., D.C.Wyo., 27 F.Supp. 972. 

Idaho.—Bennett v. Twin Falls North 
Side Land, etc., Co., 150 P. 336, 

27 Idaho 643. 

in._Leitch V. Sanitary Dist. of Chi¬ 
cago, 17 NE.2d 34, 369 Ill. 469. 
Mich.—Dohany v. City of Birming¬ 
ham, 2 NW.2d 907, 301 Mich. 30. 
Or.—Skinner v. Jordan Valley Irr. 
Dist., 300 P. 499, 137 Or. 480, mod¬ 
ified on other grounds and rehear¬ 
ing denied 3 P.2d 534, 137'Or. 480. 
Particular water rights included 

(1) Right to continued flow 
through owner’s farm of stream in 
its natural state, undefiled by sew¬ 
age. 

Ill.—Johnston v. City of Galva, 147 
NE. 453, 316 Ill. 698, 38 A.L.R. 
1384. 

(2) Riparian owner's right to pro¬ 
portion of riparian water. 

Tex.—Parker v. El Paso County Wa¬ 
ter Improvement Dist. No. 1, 297 
S.W. 737, 116 Tex. 631. 

Humphreys^-Mexia Oil Co. v. Ar- 
senaux, Civ.App., 244 S.W. 280, af¬ 
firmed Humphreys-Mexia Co. v. 
Arseneaux, 297 S.W. 226, 116 Tex. 
603, 53 A.L.R, 1147. 

Decreed prior use of water for ir¬ 
rigation is not only property right, 
but freehold, of which owner cannot 
be deprived without due process of 
law. 

Colo.—La Plata River Cherry 
Creek Ditch Co. v, Hinderlider, 25 
■ *P.2d 187, 93 Colo. 128, appeal dis¬ 
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missed HinderlidCr v. La Plata 
River & Cherry Creek Ditch Co., 
64 S.Ct 557, 291 U.S. 650, 78 L.Ed. 
1044. 

Bights in income of system 

Owners of lands in a water dis¬ 
trict have no property rights in the 
income of the water system. 

Wash.—In re Local Imp. Dist. No. 1 
of Water Dist. No. 49, King Coun¬ 
ty, 81 P.2d 289. 

39. S.D.—Harris v. Stearns, 97 NW. 
361, 17 S.D. 439. 

40. Cal.—Cooke v. Cooke, 150 P.2d 
514, 65 Cal.App.2d 260. 

Pa.—Wilcox V. Penn Mut. Life Ins. 
Co., 65 A.2d 521, 357 Pa. 681, 174 
A.L.R. 220. 

Vt.—Hubbard v. Hubbard, 68 A. 969, 
77 Vt 73, 107 Am.S.R. 749, 67 L.R. 
A. 969, 2 Ann.Cas. 316. 

12 C.J. p 1212 note 29. 

41. Fla.—Rotwein v. Gersten, 36 So. 
2d 419, 160 Fla. 736. 

Ind.—Pennington v. Stewart 10 NE. 
2d 619. 

Pa.—McMullen v. Nannah, 49 Pa. 
Dist. & Co. 616. 

Husband has no property right in 
his wife’s affections and society 
which cannot be taken from him 
without due course of law. 
j Ind.—Pennington v. Stewart, 10 NE. 
2d 619. 

NT.—^Hanfgarn v. Mark, 8 N.E.2d 47, 
274 NT. 22, remittitur amended 10 
N.B.2d 556, 274 NT. 670, appeal 
dismissed 58 S.Ct. 57, 802 U.S. 641, 
82 L.Ed. 498. 

42. Ill.—Scully V. Hallihan, 6 NE.2d 
176, 366 Ill. 185—Mathews v. Peo¬ 
ple, 67 NE. 28, 202 Ill. 389, 95 
Am.S.R. 241. 63 L.R.A. 72. 

12 C.J. p 1213 note 69. 

43. U.S.—Butler v. Perry, Fla., 36 
, S.Ct 258, 240 U.S. 328, 60 L.Ed. 

672. 

43.5 Ky.—^Willis v. Calhoun, 140 S. 
W. 199, 145 Ky. 95. 

43.10 U.S.—U. S. ex rel. and to Use 
of Tennessee Valley Authority v 
Birmingham Ferry Co., D.C.Ky., 79 
F.Supp. 669, 
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The due process clauses protect vested rights 
only, and have no reference to mere concessions or 
privileges which the public authorities may control, 
and bestow, or withhold, at will,^^ whether the par¬ 
ticular authorities are the federal government,^^*^ 
a state,^^-^® or a municipality;^^* nor do due 
process clauses apply to supposed property rights 
which a state court has^ found to be nonexistent, ^5 
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or which are in fact nonexistent,^5.6 or to rights or 
interests which have not become vested and are 
open to doubt or controversy.^® 

Particular matters held not property*^ Vari¬ 
ous matters have been held not to constitute “prop¬ 
erty” within the meaning of that term as used in 
the constitutional guaranties against the depriva¬ 
tion of property without due process,^®*® including 


44. U.S.—^Hayman v. City of Gal¬ 
veston, Tex., 47 S.Ct. 363, 273 U.S. 
414, 71 L.Ed. 714. 

Ga.—Schlesinger v. City of Atlanta, 
ISTg S.E. 861, 161 Ga. 148. 

Bunn V, City of Atlanta, 19 S.E. 
2d 553, 67 Ga.App. 147, certiorari 
denied 63 S.Ct. 73, 317 U.S. 666, 87 
L.Ed. 535, rehearing denied 63 S. 
Ct. 323, 317 U.S. 711, 87 L.Ed. 566. 
Pa.—^P. E. ITugent Funeral Home v. 

Beamish, 173 A. 177, 315 Pa. 345. 
Wash.—Corpus Juris Secundum cited 
in Senior Citizens League v. De¬ 
partment of Social Sec. of Wash., 
228 P.2d 478, 493, 38 Wash.2d 142. 
Privileges enjoyed hy vlrtiie of 
citizenship, enjoyed by a person as 
one of the public, as distinguished 
from private rights, are not “prop¬ 
erty." 

N.Y.—Gould V. Hudson River R. Co., 
6 N.Y. 522. 

Permit to erect gasoline pumps on 
a sidewalk vests no property right in 
the sidewalk. 

Ohio.—^Rowe v. City of Cincinnati, 
169 N.E. 492, 26 Ohio App. 87, pe¬ 
tition dismissed 159 N.E. 365, 117 
Ohio St. 382. 

44.5 Alien’s right to continue resi¬ 
dence in United States 

U.S.—U. S. ex rel. Barile v. MurfC, 
D.C.Md., 116 P.Supp. 163- 
Bight of alien to citizenship is not 
a right and is not property protected 
by the due process guaranty, 

U.S.—^Kharaiti Ram Samras v. U. S., 
C.C.A.Cal., 125 F.2d 879, certiorari 
denied 63 S.Ct 34, 317 U.S. 634, 
87 L.Ed. 511. 

Consent to sue the United States 

is a mere privilege accorded, and 
not the grant of a property right, 
and the right may be withdrawn al- 
tho^gh given after much deliberation 
and for a pecuniary consideration. 
U.S.—Butler v. Carney, D.C.Mass., 17 
F.Supp. 133, 

44.10 Bight to dig wells 

Authorization to city water serv¬ 
ice corporation to sink as many wells 
as it found necessary to obtain suf¬ 
ficient water for its customers’ 
needs. 

N.Y.—^New York VTater Service! Corp. 

V. Water Power and Control Com¬ 
mission of Dept, of Conservation 
of New York, 9 N.Y.S.2d 299, 256 
App.Div. 80, motion denied, 11 N.Y. 
S.2d 671, 256 App.Div. 1030i motion 


denied 21 N.E.2d 624, 280 N.Y. 801, 
affirmed New York Water Service 
Corporation v. Water Power and 
Control Commission, 22 N.E.2d 484. 
Certificate to teach in public free 
schools is mere license revocable by 
state at its pleasure, and is not a 
contract protected by due process 
provisions of state or federal consti¬ 
tutions. 

Tex.—Marrs v. Matthews, Civ.App., 
270 S.W. 586. 

Bight to practice law is not a con¬ 
stitutional right but a privilege sub¬ 
ject to the control of the legislature 
under its police power. 

U.S.—^Emmons v. Smitt, D.C.Mich., 58 
P.Supp. 869, affirmed, C.C.A., 149 
F.2d 869, certiorari denied 66 S.Ct. 
59, 326 U.S. 746, 90 L.Ed. 446. 
Tenn.—Lamb v. Whitaker, 105 S.W. 

2d 105, 171 Tenn. 485. 

Automobile license 
Va.—Joyner v. Matthews, 68 S.E. 2d 
127, 193 Va. 10. 


[ denied 74 S.Ct. 39, 846 U.S. 823, 98 
I L.Ed. 348. 

45.5 Beverslon right after statutory 
dedication 

Statute authorizing police juries 
and municipal corporations to revoke 
and set aside dedications of roads, 
streets, and alleyways, when aban¬ 
doned or no longer needed for pub¬ 
lic use is not Invalid as authorizing 
the taking of property of dedicator 
without due process by providing 
that ownership shall revert to the 
then present owners of land contigu¬ 
ous to such road, street, or alley, 
since land dedicated to public use 
under statute vests the title to the 
property in the public as against 
contention that public had but a 
servitude on the streets and alleys 
which on abandonment reverted to 
the dedicator. 

La.—^Arkansas-Louisiana Gas Co. v. 

Parker Oil Co., 183 So. 229, 190 

La. 957. 


44.15 Money raised by taxation by a 
municipality, being the result of the 
exertion of a governmental power, 
does not constitute “property" with¬ 
in the protection of the due process 
guaranty. 

Wis.—Town of Bell v. Bayfield 
County, 239 N.W. 503, 206 Wis. 297 
—In re Heinemann's Will, 230 N. 

W. 698, 201 Wis. 484. 


45. U.S.—^Fox River Paper Co. v. 
Railroad Commission of Wiscon¬ 
sin, 47 S.Ct. 669, 274 U.S. 651, 71 
L.Ed. 1279. 

Mich.—^Kirby Terminal Co, v. City of 
Detroit, 63 N.W.2d, 601, 339 Mich. 
155. 


Benewal leases under statute deolar- 
ed void 

Where act providing for automatic 
renewal leases of school lands had 
been judicially declared unconstitu¬ 
tional, administrative action of 
Board of Educational Lands and 
Funds in declaring renewal leases 
granted: under such act void and in 
offering such lands for releasing at 
public auction without notice to re¬ 
newal lessees or opportunity for 
them to be heard was npt violative 
of due process rejiuireihent of statp 
constitution. ' * 


Neb.T—State v. Cooley, 5,6.N.W.2d 129, 
156 Neb. 330—^Propst v. jBoard of 
Educational Lands & Fun^ds, 55, fN. 
W.2d 653, 166 Neb. 226, certiorari 


46. U.S.—^American Nat. Bank of 
Nashville, Tenn., v. City of San¬ 
ford, C.C.AFla., 112 F.2d 436, cer¬ 
tiorari denied 61 S.Ct. 45, 311 U.S. 
677, 86 L.Ed. 436, rehearing denied 
61 S.Ct. 132, 311 U.S. 727, 85 L.Ed. 
473—Gloucester Seafood Workers’ 
Ass’n V. Houston, D.C.Va., 35 F. 
2d 193. 

Shouse V. Moore, D.C.Ky,, 11 F. 
Supp. 784. 

Ind.—^Bolivar Tp. Board of Finance 
of Benton County v. Hawkins, 191 
N.E. 168, 207 Ind. 171, 96 AL.R. 
271. 

N.J.—^Rocker v. Cardinal Building & 
Loan Ass’n of Newark, 179 A 667, 
13 N.J.Mlsc. 397, afllrmed Rocker 
V. Cardinal Building and Loan 
A^s’n of City of Newark, 194 A 
865, 119 N.J.Law 134. 

Ohio.—City of Niles v. Union Ice Cor¬ 
poration, 12 N.E.2d 483, 133 Ohio 
St 169-—Hatch v. Tipton, 2 N.B.2d 
875, 131 Ohio St 364. 

Pa.—In re Major's Estate, Orph., 34 
Del.Co. 159—In re Pew’s Estate, 
Orph., 65 Mpntg.Co. 93—In re 
Pew’s Estate, Orph., 63' York Leg. 
Rec. 181, affirmed 67 A.2d 129, 362 
Pa. 468. 

46.5 Fartlciaar rights not protected 
(1) Inphoate right to a pension. 

ill.-r-Dodge V. Board of Education,of 

' City of Chicago, 6 N.E.2d 84, 364 
IlL 6^7, affirmed 68 S.Ct 98, 302 U. 



16A C. J. S. 


CONSTITUTIONAL LAW § 599 


anticipated profits,a mere expectancy,^® the rig-lit 
of an employer with respect to the work of em¬ 
ployees,^^-® the right of white and Colored persons 
to live in the same city block,the right to teach 
white and negro children in a private school at 
the same time and place,®® the interests of members 
in a charitable society, the members having no 


right to receive its assets,®®-® or the right of a 
foreign corporation to extend its business within a 
particular state.®^ Similarly, "property” does not 
include the right to possess, make, or deal in intox¬ 
icating liquors;®^ a license for the sale of intox¬ 
icating liquors® 3 or other beverages, including those 


S. 74, 82 L.Ed. 57—Pecoy v. Chica¬ 
go, 106 N.B. 435, 265 Ill. 78. 

(2) Right of a member of a secret 
society to be free from discipline for 
violation of its rules. 

Kan.—^Moore v. National Council K. 

& D. S., 70 P. 352, 65 Kan. 452. 

N.T.—Franklin v. Burnham, 82 N.T. 

S. 882, 40 Misc. 566. 

(3) Rig-ht of trustee in trust re^. 
N.J.—In re North Jersey Title Ins. 

Co., 184 A. 420, 120 N.J.Eqt. 148, af¬ 
firmed 187 A. 146, 120 N.J.Eq. 608. 

(4) Right of a trustee to have the 
legal title to property descend to 
his heirs. 

B.C.—Marshall v. Kraak, 23 App.D.C. 
129. 

(5) Right to unpaid installments 
of a soldier's war risk insurance. 
Ky.—Sizemore v. Sizemore’s Guard¬ 
ian, 2 S.W.2d 395, 222 Ky. 713. 

(6) Right of consumer to utility 
service except to the extent that the 
Public Service Law grants him such 
right. 

N.T.—O’Sullivan v. Feinberg, 114 N. 

T. S.2d 515, 201 Misc. 658. 

(7) The right of a city to receive 
for itself any part of a fund cre¬ 
ated to pay bonds, after the bonds 
with interest are fully paid, since it 
is contingent. 

Okl.—City of Shawnee v. Taylor, 132 
P.2d 950, 191 Okl. 687. 

. (8) - Other particular rights not 
protected. 

Conn.—^Weidlich v. First Nat. Bank 
& Trust Co. of Bridgeport, 96 A. 
2d 547, 139 Conn. 652, certiorari de¬ 
nied Weidlich v. Weidlich, 74 S.Ct 
45, 34‘6 tJ.S. 826, 98 L.Ed. 351. 

N.T.—In re Braier's Estate, 112 N. 

E.2d 774, 305 N.T. 691. 

12 aj. p 121'3 notes 61, 65, 68, 69, 71. 

legislation whicli deals with the 
rights of transmission and inlierit- 
ance of property of persons who die 
after its effective date does hot deal 
with present vested rights, and heirs 
expectant and legatees of decedents 
who are adversely affected thereby 
are not deprived of present vested 
property rights without due process 
of law. 

N.T.—In re Sheffer's Will, 249 N.T.S. 
102, 139 Misc. 519, 

Ohio.—Ostrander v. Preece, 196 N.E. 
670, 129 Ohio St 625, 103 A.L.R. 
218, appeal dismissed 56 S;Ct. 161, 
296 U.S.^643, 80 L.Ed. ‘386. 

47. Ill,—Munn v. People, 69 Ill. 80, 
affirmed 94 U.S. 116, 24 L.Ed. 77. 


48, Ark.—^Love v. McDonald, 148 S. 

W.2d 170, 201 Ark. 882. 

Ill.—Dodge V. Board of Education 
of City of Chicago, 5 N.B.2d 84, 
364 Ill. 547, affirmed 58 S.Ct 98, 
302 TJ.S. 74, 82 L.Ed. 57. 

La.—Paul V. Nolen, App., 166 So. 509. 

R. L—Green v. Edwards, 77 A. 188, 
31 R.I. 1, Ann.Cas.l912B 41. 

Wyo.—CJorpus Juris cited in Cuth- 
bertson v. Union Pacific Coal Co., 
62 P.2d 311, 316, 50 Wyo. 441. 

A hoped-for job is not “property" 
guaranteed by the federal Constitu¬ 
tion and the diversion of it to a com¬ 
petitor is not an invasion of a con¬ 
stitutional right. 

U.S.—Senn v. Tile Layers Protec¬ 
tive Union, Local No. 5, Wis., 57 
S.Ct 857, 301 U.S. 468, 81 L.Ed. 
1229. 

Inchoate right of dower is not 

vested interest, but expectation, and 
may be modified or abolished without 
violating due process. 

Ill.—Steinhagen v. Trull, 151 N.E. 
250, 320 Ill. 382. 

N.J.—In re, Holibaugh's Will, 113 
A.2d 654, 18 N.J. 229. 

Prospect of inheritance 
Okl.—In re Smith’s Estate, 107 P. 
2d 188, 188 Okl. 158. 

S. C.—^Holly Hill Lumber Co. v. Mc¬ 
Coy, 30 S.E,2d 856, 205 S.C. 60, cer¬ 
tiorari denied 65 S.Ct 191, 323 U.S. 
778, 89 L.Ed. 621—Holly Hill Lum¬ 
ber Co. V. McCoy, 26 S.E.2d 175, 203 
S.C. 59, 148 A.L.R. 285. 

Wyo.—Jensen v. Jensen, 89 P.2d 
1085, 54 Wyo. 224. 

Bight of redress provided 

The provision of the act author¬ 
izing a life tenant to execute an oil 
and gas lease, that the order fixing 
proportionate part of minerals al¬ 
lowed to life tenant as compensa¬ 
tion for damages and order confirm¬ 
ing execution of lease shall operate 
to work a divestiture of title of con¬ 
tingent remaindermen, is not uncon¬ 
stitutional as denial of “due process 
of law”, since for any temporary in¬ 
jury to property of which a life ten¬ 
ant might complain act provides a 
right of redress and, if conservation 
was the motive for execution of 
lease, benefits necessarily would in¬ 
ure to remainderman if expectant es¬ 
tates should vest. 

Ark.—^Love v. McDonald, 148 S.W.2d 
170, 201 Ark. 882. 

48.5 Igiuimum wages and hours reg¬ 
ulations 

The statute requiring employer to 
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pay workman at least a living wage 
and to only work him a reasonable 
time each day to earn such wage is 
not subject to the objection that it 
takes property without due process 
of law, since no property right is 
involved and employer has no vested 
interest in the work of employees. 
Utah.—McGrew v. Industrial Com¬ 
mission, 85 P.2d 608, 96 Utah 203. 

49. Ky.—Harris v. Louisville, 177 S. 

W. 472, 165 Ky. 559, reversed on 
other grounds Buchanan v. Warley, 
38 S.Ct 16, 245 U.S. 60, 62 L.Ed. 
149, L.R.A-191SC 210, Ann.Cas. 

1918A 1201. 

12 C.J. p 1213 note 63. 

50. Ky.—^Berea College v. Com., 94 
S.W. 623, 123 Ky. 209, 29 Ky.L. 
284, 13 Ann-Cas. 337. 

50.5 Cal.—^In re Los Angeles Coun¬ 
ty Pioneer Soc., 257 P.2d 1, 40 Cal, 
2d 852, certiorari denied 74 S.Ct. 
139, 346 US. 888, 98 L.Ed. 392, re¬ 
hearing denied 74 S.Ct. 306, 346 U 
S. 928, 98 L.Ed. 420. 

51. US.—^National Council J. O. U 
A. M. V. State Council J. O. U A. 
M., Va., 27 S.Ct 46, 203 US. 151, 
61 L.Ed. 132. 

A certificate of authority to a for¬ 
eign corporation to conduct a busi¬ 
ness in the state, in which it is not 
engaged in business and owns no 
property, and not accompanied by 
the requisite license or registration 
does not constitute “property.” 

Pa.—Rule V. Price, 185 A. 851, 323 
Pa, 139, appeal dismissed Mark- 
mann v. Ryan, 67 S.Ct 610, 300 
US. 639, 81 UEd. 855. 

52. CaL—^Irvine v. State Bd. of 
Equalization, 104 P.2d 847, 40 Cal. 
App. 2d 280—^Kaname Tokaji v. 
State Board of Equalization, 67 P. 
2d 1082, 20 Cal.App.2d 612. 

Jkatitude as to liquor traffic 

'•Because of the danger to public 
health and welfare inherent in the 
liquor traffic, there is, under the 
police power, more latitude in the 
regulation of it than there is in the 
control of ordinary businesses.” 
Conn.—^Beckanstin v. Liquor Control 
Commission, 99 A.2d 119, 123, 140 
Conn. 185. 

53. US.—^Tracy v. Ginzberg, Mass., 
27 S.Ct. 461, 205 U.S. 170, 51 L.Ed. 
765. 

In re Quaker Room, D,C.Cal., 90 
F.Supp. 758. 

Conn.—^Beckanstin v. Liquor Control 
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commonly described as “soft drinks'",^4 or to con¬ 
duct certain games,or to maintain a hack stand.^^ 
However, the use apd enjoyment of a license may 
be regarded as property within the protection of 
the constitutional guaranty. 

While it has been held that a parent, or one 
standing in loco parentis, has no property right in 
a child,it has also been held that the rights of 
parents over their children are in the nature of 
property rights and protected by the due process 
clause.®'^*® 

There can be no property in things inherently 
evil or illegal nor can any property rights with- 
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in the constitutional guaranty be acquired by a 
contract void as contrary to statute or public pol¬ 
icy nor is the due process clause designed to 
protect monopolies.59-5 Landowners have no such 
proprietary rights in an abutting alley which was 
formed entirely out of other property as to make 
its vacation without compensation a deprivation 
of property without due process.^^-^® 

Public property. The constitutional guaranty that 
no person shall be deprived of his property with¬ 
out due process of law does not apply to public 
rights or public property nor do the inhabitants 
of a political division or entity have any vested 


Commission, 99 A.2d 119, 140 Conn. 
185. 

Md.—Payson St. Neighborhood Club 
V. Board of Liquor License Com’rs 
for Baltimore City, 103 A.2d 847, 
204 Md. 278. 

12 C.J. p 1213 note 65. 

Mere personal privilege 
Del.—Darling Apartment Co. v. 
Springer, 15 A.2d 670, 25 Del.Ch. 
98, affirmed 22 A.2d 397, 25 DeLCh. 
420, 137 A.L.R. 803. 

N.M.—Yarbrough v. Montoya, 214 P. 
2d 769, 64 N.M. 91~-Chlordi v. 
Jernigan, 129 P,2d 640, 46 N.M. 396. 
Hqnor tax certificate is contract, 
and confers on its holder property 
right, since it Is now Issued as mat¬ 
ter of right. 

N.T.—People ex rel. Doscher v. Sis¬ 
son, 166 N.Y.S. 781, 101 Misc. 23. 
reversed on other grounds 169 N.Y. 
S. 987, 182 App.Div. 734. 

54. Ga.—Cassidy v. Macon, 66 S.B. 
941, 133 Ga. 689. 

56. Wyo.—Littleton v. Burgess, 82 
P. 864, 14 Wyo. 173, 2 L.R.A.,N.S., 
631. 

50. U.S.—^Denver v. New York Trust 
Co„ 33 S.Ct 657, 229 U.S. 123, 67 
L.Ed. 1101. 

N.Y.—Yellow Taxicab Co. v. Gaynor, 
143 N.Y.S. 279, 82 Misc. 94, affirm¬ 
ed 144 N.Y.S. 299, 169 App.Div. 
893, 144 N.Y.S. 494, 169 App.Div. 
888. affirmed 105 N.E. 1087, 1086, 
211 N.Y, 597, 698, 105 N.E. 803, 212 
N.Y. 97. 

56.5 Use of beer wholesaler’s permit 
has the elements of property, not¬ 
withstanding legislative declaration 
that such permit or enjoyment there¬ 
of shall not be considered a property 
right, and except for unlimited power 
of state to revoke or modify terms of 
permit in interest of the public wel¬ 
fare, the use of such permit is “prop¬ 
erty” within meaning of due process 
of law clause of federal Constitu¬ 
tion. 

U.S.—^Midwest Beverage Co. v. Gates, 
D.C.Ind., 61 P.Supp. 688. 

57. N.J.—Fischer v. Meader, 111 A. 
' 503, 95 N.J.Law 69. 


Tenn.—Kenner v. Kenner, 202 S.W. 
723, 139 Tenn. 700, L.R.A.1918E 
587. 

Va.—Turner v. Children’s Home Soc. 
of Virginia, 163 S.E. 399, 168 Va. 
406, 80 A.L.R. 1125. 

Parent as having no property right 
in child generally see the C.J.S. 
title Parent and Child § 11. 

A father’s claim that he was de¬ 
prived of his property without due 
process of law and without compen¬ 
sation in that by losing the custody 
of a child in divorce proceedings 
where he was not personally served 
with process he was deprived of its 
services cannot be considered. 

Tenn.—Kenner v. Kenner, 202 S.W. 
723, 139 Tenn. 700, L.R.A.1918E 
687. 

57.5 Tex.—Brooks v. De Witt, Civ. 
App,, 178 S.W.2d 718, reversed on 
other grounds 182 S.W.2d 687, 143 
Tex. 122, certiorari denied 65 S.Ct. 
1196, 325 U.S. 862, 89 L.Ed. 1983. 
In Wisconsin the natural right of 
parents to the custody and afCection 
of their children, in addition to the 
right to their service and earnings 
and to actions for damages impair¬ 
ing their ability to serve is within 
the protection of the constitutional 
provisions for due process of law as 
much as those rights which merely 
afCect the pocketbook, and the par¬ 
ents cannot be deprived thereof with¬ 
out due process. 

Wis.—Lacher v. Venus, 188 N.W. 
613, 177 Wis. 558, 24 A.L.R. 403. 

58. Ill.—See Levins v. City of Chi¬ 
cago, 16 N.E.2d 152, 296 Ill.App. 
646. 

Tex.—Malone v. State, Civ.App., 77 
S.W,2d 335. 

W.Va.—Cambria v. Bachmann, 118 S. 

E. 336, 93 W.Va, 463. 

12 C.J. p 1213 note 72, 

G^imblinig devices 
(1) In general. 

Ill.—People V. One Pinball Machine, 
44 N.E.2d 950, 316 IlhApp. 161. 
Okl.—Ex parte Davis, 91 P.2d 799, 
66 Okl.Cr. 271. 

I (2) Where potentiality and design 
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of slot machine is such that it may 
be easily put to an unlawful use, 
though it is manufactured and in¬ 
tended for lawful operation, munici¬ 
pal regulation or prohibition thereof 
need not be postponed until unlawful 
use occurs. 

Ohio.—Zelles v, Matowitz, 8 Ohio 
Supp. 66. 

(3) The statute prohibiting coin- 
operated devices adapted for use in 
such a way that on insertion of a coin 
the machine could be operated, op¬ 
erator to receive something of value 
depending upon unpredictable out¬ 
come, which was construable as pro¬ 
hibiting the mere possession of such 
machines, was not unconstitutional 
as applied to owners of machines 
used for commercial purposes, since 
the statute as applied to such per¬ 
sons constituted a valid exercise of 
police power. 

Pla.—Eccles v. Stone, 183 So. 628, 
134 Pla. 113. 

59. Ind.—^Noble v. Davison, 96 N. 
E. 325, 177 Ind. 19. 

S.C.—Gwathmey v. Burgiss, 88 S.E. 
816, 104 S.C. 280. 

69.5 Ky.—Hamilton v. International 
Union of Operating Engineers, 262 
S.W.2d 695. 

59.10 Mich.—^Kirby Terminal Co. v. 
City of Detroit, 63 N.W.2d 601, 339 
Mich. 155. 

60. U.S.—First Nat. Ben. Sod. v. 
Garrison, D.C.Cal., 58 P.Supp. 972, 
affirmed, C.C.A., 155 P.2d 522. 

Ill.—Pritchett v. County Bd. of 
School Trustees, 125 N.B.2d 476, 6 
Ill.2d 356. 

N.D.—^Anderson v. Peterson, 64 N.W. 

2d 542, 78 N.D. 949. 

Okl.—Independent ConsoL School 
Dist. No. 7 of Harrah v. Bowen, 
183 P.2d 261, 199 Okl. 92—^Dowell 
V. ^oard of Education of Oklahoma 
City. 91 P.2d 771, 185 Okl. 342. 
Pa.—Lawler v. Commonwealth, 33 
A.2d 432, 347 Pa. 668—Williams 
V. Samuel, 2 A.2d 834, 332 Pa. 265. 
Township’s interest in highway 
A township has been held to have 
no property Interest Infringed by 
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property interests in the property of the division or 
entity which are entitled to the protection of the 
due process clause.^^*^ Accordingly, a state may 
dispose of the public property of the state without 
compensation and, since a county is a public 
corporation existing only for public purposes, its 
revenues, in the absence of any specific constitu¬ 
tional restriction, are subject to legislative con- 
trol.®2 The use of state funds collected from cer¬ 
tain counties in payment of proper obligations of 
the state, or in performance of a proper state 
function, is not a taking of property without due 
process of law, even though such use is made in 
counties other than those from which the funds 
were collected.^^*® 


§ 600. -Public Office 

Authorities differ as to whether and in what respects 
public officers and empioyees have property rights In 
their positions so as to invoke the protection of guaran> 
ties of due process of law. 

It is generally held that while public officers 
and civil service employees have rights which will 
be protected against infringement,50 those rights 
are not vested property rights protected by the 
state and federal constitutional provisions against 
the taking of property without due process of 
law;62.66 and the rule supported by the great 
weight of authority.is that public office and gov¬ 
ernment employ, and the emoluments thereof, are 
not property within the sense of the constitutional 
guaranties of due process of law.53 Thus, it has 


construction of a log-gringr railroad 
across a highway by the fee owner 
on both sides of the highway. 

Minn.—Town of Kinghurst v. Inter¬ 
national Lumber Co., 219 N.W. 172, 
174 Minn. 305. 

Sewer and water system 
Subdivider's sewer and water sys¬ 
tem, which becomes part of munici¬ 
pality's system, is not property of 
subdivider so as to be within the 
constitutional guaranty. 

Tex.—City of Beaumont v. Calder 
Place Corp.. 183 S.W.2d 713, 143 
Tex. 244. 

Fnbllo waters 

Vt—^In re Lake Seymour, 91 A.2d 
813, 117 Vt. 367. 

Where land had been adjudicated 
to state for nonpayment of taxes 

and period for redemption had 
elapsed before legislature dedicated 
the land for public use for flood con¬ 
trol purposes, the due process clauses 
of the state and federal Constitu¬ 
tions were Inapplicable. 

La.—^Bmery v. Orleans Levee Bd., 21 
So.2d 418, 207 La. 386, certiorari 
denied 66 S.Ct. 1672, 326 U.S. 879, 
89 L.Edl 1996. 

Payments made to munlcipally-owii- 
ed utility 

A patron purchasing electric en¬ 
ergy from a municipally-owned elec¬ 
tric plant occupies same position as 
if purchase were from a private cor¬ 
poration, and money so paid becomes 
exclusive property of municipality, 
with right to use, transfer or divert 
it to any purposes authorized hy 
law, and such diversion does not de¬ 
prive consumers of their property 
without “due process of law". 

Ohio.—^Union Ice Corp. v. City of 
Niles, 13 Ohio Supp. 116. 

60.5 Colo.—^Hazlet v. Gaunt, 260 P. 

2d 188, 126 Colo. 386. 

Ill*—Pritchett v. County Bd. of 
School Trustees, 126 N.R2d 476, 
5 Ill,2d 356. 
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Sale of realty by school board 
N.Y.—Application of Ross, 132 NT.Y. 
S.2d 760, 284 App.Div. 622. 

61. Ill.—^Lyman v. Gedney, 29 N.E. 
282, 114 Ill. 388, 65 Am.R. 871. 

N.Y,—^People V. Long Island R. Co., 
60 How.Pr. 395, affirmed 30 Hun 
610. 

62. Ga.—Corpus Juris guoted in 
Bibb County v. Hancock, 86 S.E.2d 
511, 519, 211 Ga. 428. 

Ill.—Chicago V. Knohel, 83 N.E. 459, 
232 Ill. 112. 

Constitutionality of retroactive stat¬ 
ute 

A statute changing the disposition 
of fines collected may be given a re¬ 
troactive effect without being uncon¬ 
stitutional, as depriving the county 
previously entitled to the fines of 
private property without due proc¬ 
ess of law. 

N.Y.—People v. Crennan, 36 N.E. 187, 
141 N.Y. 239. 

62.5 W.Va.—^Kenny v. Webster 
County Court, 21 S.E.2d 385, 124 
W.Va. 619. 

62.50 Cal.—^Risley v. Board of Civil 
Service Com'rs of City of Los An¬ 
geles, 140 P.2d 167, 60 Cal.App.2d 
32. 

62.55 Cal.—Risley v. Board of Civil 
Service Com'rs of City of Los An¬ 
geles, supra. 

63. U.S.—Taylor v. Beckham, Ky., 
20 S.Ct. 890, 178 U.S. 648, 44 L.Ed. 
1187. 

Angilly v. U. S., C.A.N.Y., 199 
P.2d 642. 

Wetzel V. McNutt, D.C.Ind., 4 P. 
Supp. 233. 

Cal.—Perez v. Board of Police 
Com’rs of City of Los Angeles, 
178 P.2d 637, 78 Cal.App.2d 638— 
Nider v. City Commission of City 
of Fresno, 97 P.2d 293, 36 Cal.App. 
2d 14—^Ludolph V. Board of Police 
Com'rs of City and County of San 
Francisco, 86 P.2d 11$, 30 Cal.App. 
2d 211—Boyd v. Pendegast, 207 P. 
713, 57 CaLApp. 604. 
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D.C.—^Bailey v. Richardson, 182 F.2d 
46, 86 U.S.App.D.C. 248, affirmed 
71 S.Ct. 669, 341 U.S. 918, 95 L. 
Ed. 1362. 

Colo.—Corpus Juris quoted in Peo¬ 
ple V. Lindsey, 253 P. 465, 475, 80 
Colo. 465, certiorari denied Lind¬ 
sey V. People of State of Colorado 
on Complaint of Graham, 47 S.Ct. 
767, 274 U.S. 757, 71 L.Ed. 1336. 

Ga.—Coriyas Juris cited iu Walton 
V. Davis, 2 S.E.2d 603, 604, 188 
Ga. 56. 

Ind.—^Hyde v. Board of Com'rs of 
Wells County, 198 N.B, 333, 209 
Ind. 245. 

Iowa.—Clark v. Herring, 260 NW. 
436, 221 Iowa 1224. 

Kan.—^Lynch v. Chase, 40 P. 666, 65 
Kan. 367. 

Ky.—Buechele v. Petty, 96 S.W.2d 
1010, 265 Ky. 321. 

La.—State ex rel. Garland v. Guil¬ 
lory, 166 So. 94, 184 La. 329. 

Mass.—^Ashley v. Wait, 116 NE. 961, 
228 Mass. 63, 8 A.L.R. 1463, error 
dismissed 40 S.Ct. 63, 250 U.S. 652, 
■63 L.Ed. 1190. 

Mich.—City of Detroit v. Division 26 
of Amalgamated Ass'n of St., Elec. 
Ry. & Motor Coach Emp. of Amer¬ 
ica, 61 N.W.2d 228, 332 Mich. 237, 
appeal dismissed, Division 26 of 
Amalgamated Ass'n of St., Elec. 
Ry. & Motor Coach Bmp. of Amer¬ 
ica V. City of Detroit, 73 S.Ct. 37, 
344 U.S. 805, 97 L.Ed. 627, rehear¬ 
ing denied 73 S.Ct. 164, 344 U.S. 
882, 97 L.Ed. 683—Jeffries v. Elec¬ 
tion Commission of Wayne County, 
293 N.W. 546, 294 Mich. 255. 

Mo.—State ex inf. McKittrick ex rel. 
Ham V. Kirby, 163 S.W.2d 990, 349' 
Mo. 988—State ex rel. and to Use 
of Conran v. Duncan, 63 S.W.2d 
135, 333 Mo. 673. 

Mont.—State ex reL Riley v. District 
Court of Second Judicial Dist. in 
and for Silver Bow County, 64 P. 
2d 115, 103 Mont. 576. 

Neb.—State v. Houston, 143 N.W. 
796, 94 Neb. 445, 50 L.R.A.,NS., 
227. 
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been held that the due process clause does not re- Under the above rules, public office or employ 
strict the discretion of the president or the prescrip- may be controlled and regulated by civil service 
tive powers of congress with respect to executive laws or statutes designed to protect all interests con- 
personneL^S.S Certainly, a probationary appoint- cerned, without violating such guaranty nor is 
ment of a public officer or employee does not con- an officer denied due process of law by the abolition 
stitute property within the guaranty. ^3.10 of his office before the expiration of his term 65 


Okl.—Cameron v. Parker, 38 P. 14, 
2 Okl. 277. 

Philippine.—Cornejo v. Gabriel, 41 
Philippine 188. 

B.I.—^Morrison v. Lamarre, 66 A. 2d 
217, 75 R.L 176—Molloy v. Collihs, 
18 A.2d 639, 66 R.L 251. 

W.Va.—State ex rel. Thompson v. 

Morton, 84 S.E.2d 791. 

12 C.J. p 1213 note 75. 

Rlgrht of appointnient to position 
la ptihllc servloe is not “property 
right” as regards constitutionality of 
statute giving preference to war vet¬ 
erans^ 

Ohio.—State ex rel. King v. Em¬ 
mons, 191 N.E. 880, 47 Ohio App. 
348, affirmed 190 N.E. 468, 128 Ohio 
St. 216. 

Committee to supervise personnel de¬ 
partment 

The Mobile County Civil Service 
Act delegating to a Citizens' Super¬ 
visory Committee composed of offi¬ 
cers of named civic groups to ex¬ 
clusion of other groups in the coun¬ 
ty, the duties of supervising finances 
of the county personnel department 
and selecting members of the per¬ 
sonnel board, does not discriminate 
arbitrarily in violation of the due 
process of law clause of the federal 
Constitution. 

Ala.—In re Opinion of the Justices, 
42 So.2d 56, 252 Ala. 559. 

63.5 D.C.—Bailey v. Richardson, 182 
P.2d 46, 86 U.S.App.D.C. 248, affirm¬ 
ed 71 S.Ct. 669, 341 U.S. 918, 96 
L.Ed. 1352. 

63.10 U.S.—Henry V. Newman, D.C. 

Pa, 110 P.Supp. 965. 

Tex.—Sfair v. City of San Antonio, 
Clv.App., 274 S.W.2d 581, 

64. Ala.—Tending v. State ex rel. 
Wilkinson, 167 So. 680, 232 Ala 
292. 

Cal,—^Heinlein v. Anaheim Union 
High School Dist, 214 P.2d 636, 
96 Cal.App.2d 19. 

Pla.—Shad v. De Witt, 27 So.2d 617, 
158 Fla. 27. 

Kan.—State v. Richardson, 284 P. 
'367, 129 Kan. 806. 

Ky.—Alvey v. Brigham, 150 S.W.2d 
936, 286 Ky. 610, 135 A.L.R. 1024. 
Mass.—^Nichols v. Commissioner of 
Public Welfare, 40 N.E.2d 276, 311 
Mass. 125. 

Mo.—State ex inf. McKittrick ex rel. 
Ham V. Kirby, 163 S.W.2d 990, 349 
Mo. 988—State ex rel. Otto v. Kan¬ 
sas City, 276 S.W. 389, 310 Mo. 542. 
N.Y.—Stojowski v. Banque de 
France, 61 N.E.2d 414, 294 N.T. 
135. 


Ohio.—State ex rel. King v. Emmons, 
191 N.E. 880, 47 Ohio App. 348, 
affirmed 190 N.E. 468, 128 Ohio 
St. 216. 

Pa.—Commonwealth ex rel. Duff v. 
Huston, Com.Pl., 59 Dauph.Co. 119, 
modified on other grounds 61 A. 
2d 831, 361 Pa. 1- 

Tenn.—Gouge v. Mclnturff, 90 S.W. 
2d 763, 169 Tenn. 678, modified on 
other grounds 92 S.W. 2d 198, 170 
Tenn. 72—^Holland v. Parker, 17 
S.W.2d 926, 159 Tenn. 306. 

W.Va.—State ex rel. Thompson v. 

Morton, 84 S.E.2d 791. 

Wyo.—Cowan v. State ex rel. 

Scherck, 116 P.2d 854, 67 Wyo. 309, 
136 A.L.R. 1330. 

Control of public officers see supra 
§ 676. 

An xmlawful denial by state ac¬ 
tion of a right to state political office 
is not a denial of a right of property 
secured by the due process clause. 
U.S.—Snowden v. Hughes, Ill., 64 
S.Ct. 397, 321 U.S. 1, 88 L.Ed. 497, 
rehearing denied 64 S.Ct. 778, 321 
U.S. 804, 88 L.Ed. 1090. 

Bight to proper civil service classi¬ 
fication 

An employee’s Civil Service Right 
to proper classification within serv¬ 
ice is not “property” entitled to pro¬ 
tection of due process, but is a right 
entitled to protection of the law. 
Minn.—State ex rel. Spurck v. Civil 
Service Bd., 32 N.W.2d 674, 226 
Minn. 240. 

Bights of teachers 

(1) The Orange County Teachers 
Tenure Act does nothing more than 
declare public policy of State in mat¬ 
ter of teacher tenure and does not 
create a legislative contract, and the 
rights conferred on its beneficiaries 
are not immunized from repeal or 
modification by the due process 
clause. 

Pla—Crawford v. Sadler, 34 So.2d 
38, 160 Fla. 182. 

(2) The refusal to grant tenure 
to a teacher who to avoid effect of 
resolution by board of education op¬ 
posing the placing of married female 
teachers under tenure of office, ten¬ 
dered resignations which were ac¬ 
cepted for several years did not de¬ 
prive teacher of constitutional rights 
where resignations submitted were 
wholly voluntary and in no sense 
induced by local board of education 
or by coercion exerted by supervis¬ 
ing principal, who in that behalf 
was not representing the local board. 

1 N.J,—^Ahrensfield v. State Board of 
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Education, 19 A.2d 656, 126 N.J. 
Law 543. 

As to election contest 
A primary election contest statute 
requiring entire contested hearing on 
merits to be before court, but al¬ 
lowing judge to determine in vaca¬ 
tion whether petition on its face 
shows good cause, and providing for 
vacation hearing by court or judge 
to determine whether good cause 
has been shown on merits of petition, 
is not unconstitutional as depriving 
contestee of property without due 
process of law. 

Mo.—State ex rel. and to Use of 
Conran v. Duncan, 63 S.W. 2d 135, 
333 Mo. 673. 

12 C.J. p 1213 note 75 [a]. 
Qualification of election Inspectors 
An act providing that no more 
than half of four or more election 
inspectors appointed shall be of same 
political party is not unconstitution¬ 
al as depriving persons Of property 
without due process of law. 

Mich,—^Attorney General ex rel. Con¬ 
nolly V. Reading, 256 N.W. 4'32, 268 
Mich. 224. 

Bequirlng police officers to serve sub¬ 
ject to trial 

Since no one has a constitutional 
right to be employed by a municipal¬ 
ity except on terms prescribed by 
law, a requirement that the police 
officers of a city serve subject to 
trial by the civil service and pension 
board on conditions set out in the 
act infringes no guaranteed rights 
of employees. 

Tenri.—City of Nashville v. Martin, 
3 S.W.2d 164, 16‘6 Tenn. 443. 

65. Colo.—Corpus Juris quoted la 
People V. Lindsey, 253 P. 465, 476, 
80 Colo. 465, certiorari denied Lind¬ 
sey V. People of State of Colorado 
on Complaint of Graham, 47 S.Ct. 
767, 274 U.S. 757, 71 L.Ed. 1336. 
Ga.—Corpus Juris cited in Walton 
V. Davis, 2 S.E.2d 603, 604, 188 
Ga. 66. 

N.C.—Brown v. Board of Com'rs of 
Richmond County, 28 S.E.2d 104, 
223 N.C. 744. 

S.C.—State ex rel. Coleman v. Lewis, 
186 S.E. 625, 181 S.C. 10. 

S.D.—State v. Gray, 182 N.W. 320, 44 
S.D. 60. 

Tex.—City of Amarillo v. Hancock, 
239 S.W.2d 788, 150 Tex. 231. 

12 C.J. p 1214 note 76. 

Beorgauizing system of government 
The legislature may adopt a new 
system of government for a munici¬ 
pal corporation or for such institu- 
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at least where the statute abolishing the office is and a hearing, is not a violation of the due process 
not merely a colorable attempt to oust the offi- guaranty, where the statute does not provide for 
cer,^5*5 or by a change in the number of offices notice and a hearing.66.5 Due process is not de- 
existing or to be filled.®^*^® Moreover, an officer or nied by a statute with respect to nominations for 
employee has been held not to be denied due proc- public office and the requirements for nomina- 
ess of law by his suspension or removal from of- tion;^®*!® by a decision of a state tribunal against 
£ce,65.15 at least where such suspension or removal the right of a person to the office ;6'7 by statutes 
is in accordance with a statute providing there- or rules imposing regulations and providing for dis- 
for;®^ and the removal or suspension of an offi- ciplinary action for their violation ;67.5 or by acts 
cer under a statute, without giving him notice prohibiting a strike by certain public employees,67.io 


tions and ag-encies of the state as 
are not properly protected by the 
constitution, and may abolish the old 
plan, and the officers created for the 
administration of the old plan in 
whole or in part, and the rights of 
officers must give way to what the 
legislature conceives to be the pub¬ 
lic interest, assuming that such 
change is real, and not colorable, for 
the purpose of putting one set of 
men out of office and another set in 
office. 

Tenn.—^House v. Creveling, 250 S.W. 
357, 147 Tenn. 589. 

65-5 Tenn.—Baird v. Baird, 134 S.W. 

2d 16'6, 175 Tenn. 350. 

Statute held uot mere ouster attempt 
The statute providing for election 
of a county highway commission of 
three members for Campbell county 
is not unconstitutional as a mere 
“colorable” attempt to oust from 
office six appointive members of 
county road commission established 
under prior law, since it recognized 
and preserved existence and status 
of the road commission. 

Tenn.—Baird v. Baird, supra, 

65.10 La.—Tedesco v. Board of 
Sup’rs of Elections for Parish of 
Orleans, App., 43 So.2d 514, appeal 
dismissed 70 kct. 797, 339 U.S. 940, 
94 L.Ed. 1357. 

lucreaslug membership of eleotioiLS 
board 

An act amending a statute relat¬ 
ing to the state board of elections 
and increasing the membership of 
the board is not invalid as taking 
from the former members property 
rights by reducing their power and 
authority. 

Tenn.—^Waldauer v. Britton, 113 S.W. 
2d 1178, 172 Tenn. 649. 

65.15 Cal.—^Nider v. City Commis¬ 
sion of City of Fresno, 97 P.2d 
293, 36 Cal.App.2d 14—Ludolph v. 
Board of Police Com’rs of City and 
County of San Francisco, 86 P.2d 
118, 30 Cal.App.2d 211. 

D.C.—Gaston v. U. S., Mun.App., 34 
A.2d 353, certiorari denied 64 S. 
Ct. 1286, 322 U.S. 764, 88 L.Ed. 
1591, affirmed 143 F.2d 10, 79 U.S. 
App.D.C. 37. 

66. U.S.—Wetzel v. McKutt, D.C. 
Ind., 4 F.Supp. 233. 


Cal.—^Boyd v. Pendegast, 207 P. 713, 
57 Cal.App. 504. 

Colo.— Corpus Juris quoted in People 
V. Lindsey, 253 P. 465, 475, 80 Colo. 
465, certiorari denied Lindsey v. 
People of State of Colorado on 
Complaint of Graham, 47 S.Ct. 767, 
274 U.S. 757, 71 L.Ed. 1336. 

Conn.—Levitt v. Attorney General, 
151 A. 171, 111 Conn. 634. 

Ga.—^Walton v. Davis, 2 S.E.2d 60'3, 
188 Ga. 56—Felton v. Huiet, 173 
S.E. 660, 178 Ga. 311, followed in 
McDonald v. Daniel, 173 S.E. 662, 
178 Ga. 313. 

Ill.—Donahue v. Will County, 100 Ill. 
94. 

Ind.—^Hyde v. Board of Corners of 
Wells County, 198 N.E. 333, 209 
Ind. 245. 

Iowa.—Clark v. Herring, 260 N.W. 
436, 221 Iowa 1224. 

Ky.—Johnson v. Laffoon, 77 S.W.2d 
345, 257 Ky. 156. 

La.—State ex rel. Garland v. Guil¬ 
lory, 166 So. 94, 184 La. 329. 

Mass.—^Attorney General v. Pelletier, 
134 N.E. 407, 240 Mass. 264. 

Mo.—State ex rel. Otto v. Kansas 
City, 276 S.W. 389, 310 Mo. 542. 
Okl.—Cameron v. Parker, 38 P. 14, 
2 Okl. 277. 

R.I.—Molloy V. Collins, 18 A.2d 639, 
66 RI. 251. 

Tenn.—House v. Creveling, 250 S.W. 
'357, 147 Tenn. 589. 

Vt.—^McFeeters v. Parker, 30 A.2d 
300, 113 Vt. 139. 

W.Va.—State ex rel. Thompson v. 

Morton, 84 S.E.2d, 791. 

Wis.—Christie v. Lueth, 61 N.W.2d 
338, 265 Wis. 326. 

12 C.J. p 1214 note 77. 

Exercise of jurlsdletioxi ou ^uo 
warraato to decide whether governor 
was disabled by conviction in federal 
court for felony so as to devolve 
powers and duties of governor's of¬ 
fice upon lieutenant, governor is not 
deprivation of due process. 

N.D.—State ex rel. Olson v. Langer, 
256 N.W. 377, 65 N.D. 68. 

One operating branch office for is¬ 
suance of automobile licenses under 
contract revocable at will of secre¬ 
tary of state is not pJ-otected from 
discharge by constitutional provi¬ 
sions for protection of property. 
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U.S.—Wetzel v. McKutt, D-C-Ind., 4 
F.Supp. 233. 

Single petition for removal of several 
A proceeding for the recall of com¬ 
missioners of a city is not invalid 
as depriving the commissioners of 
property without due process because 
a single petition is circulated against 
all the commissioners Jointly, rather 
than separate petitions, where the 
city charter provides for the removal 
of “Commissioner or Commissioners.” 
Fla,—^Du Bose v. Kelly, 181 So. 11. 

Veterans' Preference Act prohibit¬ 
ing removal or suspension of vet¬ 
erans employed in any public depart¬ 
ment, except for cause, does not vio¬ 
late due process on ground that it 
creates a perpetual preference with¬ 
out time limit. 

Mich.—Cremer v. Board of Road 
Com’rs of Alger County, 37 N.W. 
2d 699, 325 Mich. 27. 

66.5 N.J.—^Russo V. Walsh, 107 A.2d 
528, 31 N.J.Super. 558, affirmed 113 
A.2d 516, 18 N.J. 205. 

66.10 Affidavit as to change of name 

The statute, requiring that no nom¬ 
inating petition shall be received for 
filing unless candidate also files an 
affidavit relative to any change made 
in name of such candidate, is not 
unconstitutional as depriving candi¬ 
date, who has changed his name, of 
property without “due process of 
law.” 

Mich.—Jeffries v. Election Commis¬ 
sion of Wayne County, 293 N.W. 

546, 294 Mich. 255. 

67. U.S.—Taylor v. Beckham, Ky., 
20 S.Ct. 890, 178 U.S. 548, 44 L.Ed. 
1187. 

67.5 Mo.—^King v. Priest, 206 S.W.2d 

547, 357 Mo. 68, appeal dismissed 
68 S.Ct. 736, 333 U.S. 852, 92 L.Ed. 
1133, rehearing denied 68 S.Ct. 901, 
333 U.S. 878, 92 L.Ed. 1154. 

67.10 Mich.—City of Detroit v. Divi¬ 
sion 26 of Amalgamated Ass'n of 
St., Elec. Ry. & Motor Coach Emp. 
of America, 51 N.W.2d 228, 332 
Mich. 237, appeal dismissed, Divi¬ 
sion 26 of Amalgamated Ass'n of 
St., Elec. Ry. & Motor Coach Emp. 
of America v. City of Detroit, 73 
S.Ct. 37, 344 U.S. 805, 97 L.Ed. 
627, rehearing denied 73 S.Ct. 164, 
344 U.S. 882, 97 L.Ed. '683. 
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or forbidding membership in general unions.^^-^*^ 

A public officer or employee has been held not 
to be denied due process by a statute limiting, or 
reducing, or otherwise affecting, his compensation,®* 
or requiring him to contribute to a pension fund;®® 
and where a statute providing for an increase in 
salary for public officers or employees is subject 
to the initiative and referendum in a particular mu¬ 
nicipality, the officers or employees do not have such 
an absolute unconditional property right in the in- 
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crease that its rejection by a majority of voters 
will deprive them of property without due proc¬ 
ess.®®*® Certainly an officer does not have a prop¬ 
erty right in the books and papers pertaining to his 
office.'^® 

On the other hand, it is held that the incumbent 
of a public office for a definite term at a specified 
salary,70.6 or a public employee who, under the 
terms of the statute under which he is employed 
can only be removed for cause,has such a 


67.15 OaL—^Pere* r. Board of Police 
Com'rs of City of Los Angeles, 
17S PM 6S7, 76 CaLApp.2d 638. 
6a U.S.—Wetsel v, McNutt, D.a 
Ind., 4 P.Suppv 233. 

Aria—^Maricopa County ▼. Rodgers, 
78 P.2d S8S. 

Ga.—COgcpns Juts oltsd ±a Walton 
V. Davis, 2 S.B.2d 603, 604, 188 
Qa, 66—^Abbott v. Commissioners 
of Road and Revenues of Pulton 
County, 120 au. 38, 160 G«- 667. 
Ind.—State ex reL Wadsworth r. 

Wrtght, 6 N.a2d 604. 

Ky.—Buechele v. Petty, 06 aw.2d 
1010, 266 Ky. 321. 

Pa.—-Walsh v. School Dish of Phil¬ 
adelphia, 22 A.2d 900, 343 Pa. 178, 
certiorari denied 62 S.Ct. 016, 316 
U.a 823. 86 L^Bd. 1219. 

Tenn.—Shanks T. Hawkins County, 
22 aw.2d 365. 160 Term. 148. 

12 C.J. p 1214 note 78. 

Proapeetiva salary is not property 
right, and statute authorising reduc¬ 
tion of county employees* salaries 
in aid of pension fund is not a tak¬ 
ing without due process. 

111.—Higgins V. Sweltser, 126 N.R 
20T, 221 Ill. 551. 

Beduoing annuities 

A statute providing for payment 
of annuities to retired teachers gives 
teachers no vested or contractual 
rights, notwithstanding term •‘annui¬ 
ties’ is used rather than **pensions,** 
and hence amendatory statute reduc¬ 
ing amounts of annuities does not 
violate due process clause. 

TJ.S.—Dodge V. Board of Education i 
of City of Chicago. Ill., 58 S.Ct 
08. 302 U.a 74. 82 KEd. 67. 
Amendmeat chaaigtng shexUTs fees 
The amendment limiting sherilTs 
poundage fees is not unconstitution¬ 
al, and neither denies due process 
nor impairs obligation of contract, 
as applied to pending actions in 
which attachments had been levied 
prior to amendment. 

N.T.—Stoiowski v, Banaue de 
Prance, 61 N.E.2d 414, 204 N.T. 
135. 

Proof oC lawful eanploymeait 

The section of the St Louis city 
charter amendment authorizing the 
dty comptroller to refuse payment 
ot salary except upon satisfactory 
evidence that the employee has been 


lawfully employed and Is entitled to 
payment meant that services ren¬ 
dered must be satisfactory or any 
dispute concerning them shall be 
subject to adjudication by the comp¬ 
troller and did not relieve the city 
from liability for payment and did 
not conflict with •‘due process of 
law** as arbitrary, unreasonable, or 
a 8];>oliation of the employee’s rights. 
Mo.—State ex inf, McKlttrick ex rel. 
Ham V. Kirby, 163 S.W.2d 990, 349 
Mo. 088. 

69. Neb.—Sullivan v. City of Oma¬ 
ha. Neb., 21 N.W.2d 610, 146 Nelx 
297—Sullivan v. City of Omaha, 
10 N.W.M 510, 146 Neb. 297, opin¬ 
ion supplemented 21 K.W.2d 510, 
146 Neb. 297. 

Pa.—^Retirement Board of Allegheny 
County V. McGovern, 174 A. 400, 
316 Fa. 161. 

Am aifeoM by insolveaLoy of fimd 
County commissioners could not 
excuse refusal to appropriate money 
to county employees* pension fund 
as statute required by claiming 
state’s action was economically a 
mistake, in that fund was insolvent | 
; and requiring employees to contrib¬ 
ute to fund which would disappear 
would be taking of proi>erty without 
due process of law. 

Pa.—Retirement Board of Allegheny 
County V. McGovern, supra- 
BeducstioaLS Ikosa salaries foor peiu 
siou fu nd s may be made without de¬ 
nial of due process of law. 

Ga.—^DeWitt v. Richmond County, 16 
S.E.2d 570. 192 Ga. 770. 

III.—^Hughes V. ’Traeger, 106 N.E 
431, 264 IlL 612. 

N.J.—^Allen v. Passaic Bd. of Educa¬ 
tion, 79 A- 101, 81 N.LLaw 135, 
affirmed 86 A. 1102, 84 NJTXaw 
403. 

eaA XT.S.—Cobb V. City of Malden. 
D.C.Mass., 105 P.Supp. 100, affirm¬ 
ed in part and reversed in part 
on other grounds, CLA, 202 P.2d 
701. 

7a Ga—Corpus gnzis cited ia Wal¬ 
ton V. Davis, 3 S.E.8d 603, 604, 188 
Ga 5 6. 

N.C.—^Herring v. Pugh, 36 SJBL 287, 
126 K.a 852. 

705 Fla—^Hanchey v. State ex reL 
Roberts, 52 So.2d 429. 
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Richard v. Tomlinson, 49 So 2 d 
798. 

Mont.—State ex reL Ryan v. Norby 
165 P.2d 302, 118 Mont 283. 

N.D.—State ex rel. Ilvedson v. Diz- 
trict Court in and for Ward Coun¬ 
ty, 291 N.W. 620, 70 N.D. 17, 
Ohio.—In re Tunstall, 1 Ohio Supp. 
382. 

R.I.—^Doris V. Heroux, 47 A,2d 633 
71 R.I. 491. 

Tex.—Standley v. Aldlne Independ¬ 
ent School Dist, Civ.App., 271 S 
W.2d 132. 

Vt—Emerson v. Hughes, 90 A 2d 
910, 117 Vt 270, 84 AL.R.2d 639. 

Ordinanoe held invalid 

City ordinance providing that any 
official found guilty by two-thirds 
vote of city council of disobeying any 
ordinance, resolution, or order of 
council should be removed from of¬ 
fice is Invalid as constituting a de¬ 
nial of due process of law. 

5^a—Jones v. Slick, 56 So.2d 459. 

70.10 Cal.—^Redding v. City of Los 
Angeles, 186 P.2d 430, 81 CaLApp. 
2d 888, certiorari denied 68 S.Ct. 
1338, 334 U.S. 825, 02 LEd. 1754, 
rehearing denied 68 S,Ct 1511, 334 
U.S, 854, 92 L.Ed. 1776. 

Fla.—Laney v. Holbrook, 8 So,2d 465, 
150 Fla. 622, 146 A.L.R. 202. 

Ga.—Guy v. Nelson, 44 S.E2d 775. 
202 Ga. 728. 

N.J.—^Handlon v. Town of Belleville, 
71 A.2d 624, 4 N.J. 99, 16 A.LR.2d 
1118. 

Teachen under contract 
N.M.—Zellers v. Huff, 236 P.2d 949, 
6S N.M. 601. 

Ohio4—^Ludwig V. Board of Education 
of City School Dist of City of 
Cincinnati, 62 N.R2d 765, 72 Ohio 
App. 437. 

AntUaouepotlsm stat u te Is unconsti¬ 
tutional in so far as it affects prin¬ 
cipal and teacher in public schools, 
who had been employed many years 
before their brothers were elected 
to school boards, and who would 
forfeit their interests In teachers* 
retirement funds, to which they had 
contributed, if they should lose their 
positions. 

Utah,—^Backman v. Bateman, 268 F- 
2d 561, 1 Utah 2d 153. 
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moerty right or interest in his position and its 
3mnents and incidents that he cannot be deprived 
wof or ousted therefrom without due process 
f law or it has been held that even though there 
’ be no natural or inherent right to public em- 
rfoyment/®-^® the constitutional protection does 
^end to the public servant whose exclusion pur- 
joant to a statute is patently arbitrary or discrim¬ 
inatory.^®'*® 

Accordingly, it is held that an office is property 
within the guaranties of due process to the ex¬ 
tent that the holder of an office for a definite term 
may not be deprived thereof without a legal hear¬ 
ing and a statute providing for the removal for 
of a public officer or employee is invalid 
because it does not provide for notice and a hear- 
jjigTiJ so that a removal proceeding pursuant 
thereto is invalid even though in the particular 
ease the officer or employee is in fact afforded a 
hearing.’t.io it is also held that a statute con¬ 
stitutes a violation of the due process guaranty 
which makes an arbitrary and unreasonable discrim¬ 
ination in providing for the abolition of, or removal 
from, a public office,^2 or in regulating the fees 
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or salaries of certain oflGicersj^S or which consti¬ 
tutes merely a colorable attempt to legislate cer¬ 
tain officers out of office.^^ 

A claim for accrued salary is a property right,^^ 
and a statutory scheme for the diminution of the 
appropriation made for the pa 3 rment thereof is a 
violation of the due process of law guaranty.^® 
However, the retention by the city of a portion, 
of an officer’s or employee’s salary as fixed by 
ordinance has been held not to constitute the 
taking of property without due process, since the 
impaid portions never became the property of the 
officer or employeeJ®*^ Certainly an officer or 
employee is not deprived of his office without due 
process of law where he has resigned therefromJ®*^ 

Loyalty and subversiveness. The dismissal of 
a federal employee in the classified civil service 
without trial because his superiors have grounds, 
which to them are reasonably suffident, to believe 
that the employee is disloyal to the government of 
the United States has been held to involve no rights 
of the employee and does not violate the require¬ 
ments of due process.A statute which, in the 


f0LlS K.T.—Nathanson v. Adams, 
m N.T.S.2d 598, 207 Misc. 572. 
mao U.S.—-Wieman v. XJpdegrraff, 
Okl^ 73 S.Ct 215, 344 U.S. 183, 
37 liESd. 216. 

—^Nathanson ▼. Adams, 138 N. 

T.a2d 598, 207 Mlsc, 572. 
n. Fla.—^Hanchey v. State ex rel. 
Roberts, 52 So.2d 429—State ex 
rel. Landis v. Tedder, 143 So. 148, 
10$ Fla. 140—State ex rel. Hatton 
Y. Joughln, 138 So. 392, 103 Fla. 
877, rehearing denied 145 So. 174, 
107 Fla 850. 

(Riio.~Smtth T. City of Mayfield 
Heights, App., 124 H.E.2d 761. 

In re Tunstall, 1 Ohio Supp. 382. 
ac.—^Hearon v. Calus, 133 S.E. 13, 
178 aC. 381. 

Tex.^—Ridgway v. City of Port 
Worth, Civ.App., 243 S.W. 740. 
W.Va—Simpson v. Stanton, 19'3 S.E. 
84. 

IS CJ, p 1214 note 80. 

Saudff 

Right to exercise and enjoy office 
of county sheriff is species of prop¬ 
erty which law will protect, and for 
depriration of which law will give 
redress. 

Fla.—State ex reL Hatton v. Jongh- 
in, 138 So. 392, 103 Pla. 877, rehear¬ 
ing denied 145 So. 174, 107 Pla. 
350. 

TLS Oa.—any v. Nelson, 44 S.E.2d 
776, 232 Ga. 728. 

7J40 Ga.>^Gujr v. Nelson, sppra. 

N.T.!—-Hamilton V. Brennan, 119 
N.T.S.2d 33. 203 Misc. 536. 


Tenn.—^Beasley v. Cunningham, 103 
S.W.2d 18, 171 Tenn. 334, 110 A. 
L.R. 306—^Roberts v. Roane Coun¬ 
ty, 23 S.W.2d 239, 160 Tenn. 109. 

73. Tenn.—Gouge v. Mclnturff, 90 S. 
W.2d 753, 169 Tenn. 678, modified 
on other grounds 92 S.'W'.2d 198, 
170 Tenn. 72—^Roberts v. Roane 
County, 23 S.W.2d 239, 1*60 Tenn. 
109—^Hickman v. Wright, 210 S.W. 
447, 141 Tenn. 412. 

Depriving of fees aaid providing sal- 
axles 

A statute depriving clerks of 
courts, sheriffs, registers of deeds, 
masters in chancery, and trustees 
throughout the state of fees, and 
providing salaries for only a part of 
them, is unconstitutional, as depriv¬ 
ing part of such officers of compen¬ 
sation, conti*ary to *"the law of the 
land’" and as **class legislation.” 
Tenn.—^Hickman v. Wright, supra. 
Hegxo and wMte teechers 

Fixing salaries of negro teachers 
in public schools at a lower rate 
than that paid to white teachers of 
equal qualifications and experience, 
and performing the same duties on 
the sole basis of race and color, is 
violative of the "due process” clause 
of the Fourteenth Amendment. 

U.S.—^Alston V. School Board of City 
of Norfolk, aaA.Va.. 112 P.2d 992. 
130 AL.R, 1506, certiorari denied 
School Board of City of Norfolk 

V. Alston, 61 S.Ct, 75, 311 U.S. 693, 
85 L.Ed. 448. 

Thomas v. Hibhitts. D.C.Tenn., 
46 P.Supp. 368, 
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74L Tenn.—^Holland v. Parker, 17 S. 

W.2d 926, 159 Tenn. 306—Smith v. 
Sells, 3 S.W.2a 660, 156 Tenn. 539 
—^House V. Creveling, 250 S.W. 
357, 147 Tenn. 589. 

75. U.S.-—Sherlock v. U. S., 43 Ct. 
Cl. 161. 

73. Fla.—State ex rel. Kurz v. Lee, 
163 So. 859, 121 Pla. 360. 

76.1 Ohio—Welch v. City of Limn, 
102 N.E.2d 888, 89 Ohio App. 457. 

78.2 Various factors 

Where plaintiff resigned as Rail¬ 
road Commissioner of Texas upon 
accepting appointment as officer in 
United States Army, and the gov¬ 
ernor appointed another as his suc¬ 
cessor, plaintiff was not deprived of 
his office without ”du6 process of 
law” as the resignation was his act, 
could not be withdrawn, a statute 
I prohibited him from retaining office 
i upon accepting appointment to the 
army and the governor had the right 
to accept resignation and select his 
successor. 

U.S.—Sadler v. Jester, r>.C.Tex., 46 
F.Supp. 737. 

76.3 D.C.—^Bailey v. Richardson, 
182 F.2d 46, 86 U.S.App.D.C. 248, 
affirmed 71 S.Ct. 669, 341 XJ.S. 9l8i 
95 L.Ed. 1352. 

Friedman v. Schwellenbacsh, B.C., 
65 P.Supp. 254, affirmed 81 U-S.A|>p. 
D.C. 365, 159 F.2d 22, certiorari 
denied 67 S.Ct. 979, 330 U.S.' S3S 
91 L.Ed. 1285, rehearing denied 61 
S.Ct. 1302, 331 U.S. 366» 91 
1870. 



§ 600 CONSTITUTIONAL LAW 

exercise of the police power^ prohibits the reten¬ 
tion in public employment and particularly in the 
public school system of members of any organiza¬ 
tion which advocates the overthrow of the federal 
or state government by force or violence or by un¬ 
lawful means, and which provides for the elimina¬ 
tion of such persons from public employment, does 
not violate the constitutional guaranty and, 
where the proper factual foundation exists, it is 
a valid exercise of the police pDwerJ®-^ Jt has al¬ 
so been held that an act which provides for the 
discharge of public employees, such as school 
teachers, who refuse to answer, at a duly consti¬ 
tuted hearing, questions pertinent to past or pres¬ 
ent membership in the Communist Party, even 
where such refusal is based on the ground of self 
incrimination, is not a violation of the constitu¬ 
tional guaranty^®-® However, it has been held that 
a state may not bar persons from public employ¬ 
ment for even highly desirable and necessary 
reasons unless the methods employed constitute due 
process of law.^®-? 


16A C.J.S. 

While a requirement that present or prospec¬ 
tive public employees be required to take oaths 
that they axe not Communists or members of or¬ 
ganizations advocating the violent overthrow of 
the government has been held not to violate the 
constitutional guaranty,'^®*® a statute, requiring pub¬ 
lic officers and employees to take a loyalty oath 
that they are not and have not been affiliated with, 
or members of, certain organizations listed as sub¬ 
versive, offends due process where it indiscriminate¬ 
ly classifies innocent association or membership with 
knowing connection therewith.'^®*® 

Right to pension. The rights of public officers 
or their beneficiaries in a pension fund under a 
statute setting up such fund are, so long as the 
fund exists and the statute is unchanged, property 
to which the due process clause applies but 
the rights are not such as to prevent the legisla¬ 
ture from repealing or changing the statute even 
though the employee has contributed to the 
fundJ®*^^ A law requiring a retiring public officer 


70.4 N.Y.—Thompson v. Wallin, S5 
N.B.2d SOe, SOI N.Y. 476, appeal 
dismissed 72 S.Ct 32, 342 U.S. 801, 
SS l>Ed. 607. 

76JS TlztdizL^ ot olaar «ztd prssent 
da&irttr 

Where legislature actually found 
that an infiltration of memhers of 
subversive groups Into employment 
in the public schools of state had 
occurred and continued, that conse¬ 
quence of such infiltration was that 
subversive propaganda could be dis¬ 
seminated among children of tender 
years by those who taug^it them 
and to whom the children look for 
guidance, authority and leadership, 
and that members of such groups 
frequently used their office or posi¬ 
tion to advocate and teach subver¬ 
sive doctrines, k clear and present 
danger existed for exercise of the 
state’s police power. 

N.T.—^Thompson v, Wallin, 95 N.El 
2d 806, 301 N.Y. 476. appeal dis¬ 
missed 72 act 92. 342 tJ.S. 301, 
96 LulkL 607. 

7M Mass.—In re Opinion at the 
Justices. 127 N.E.2d 663. 

Dismissal held not improper 
Mass.—Faxon ▼. School Committee 
of Boston, 120 N,Bl2d 772. 331 
Mass. 53Z. 

7S.7 N.Y.—^Lederman v. Board of 
Bd. of City of New York, 96 N.Y 
a2d 114, 196 Misc. 373, reversed 
other grounds 96 N.Y.S.2d 466, 
276 App.Biv. 527, affirmed 95 N.B. 
M 866, 301 N.Y. 476, affirmed, Ad¬ 
ler V. Board of Bd. of City of New 
Xbrlc. T2 act 380. 342 U,a 486. 
ft 1*ML 617* 


line process requireznent satisfied 
The requirement in Subversive 
Activities Control Act that a mem¬ 
ber of registered Communist action 
organiscation have knowledge or no¬ 
tice of its registration, and hence 
of nature of organization, before be¬ 
ing denied non-elective government 
employment as provided by act, sat¬ 
isfies due process clause of Consti¬ 
tution. 

D.C,—Communist IParty of XT. S. r. 
Subversive Activities Control Bd., 
C.A, 223 F.2d 531. 

76.8 Ohio—Dworken v. Cleveland 
Bd. of Ed., App., 108 N.E.2d 103, 
appeal dismissed 102 N.R2d 253, 
156 Ohio St. 346. 

Fa-—Fitzgerald v. City of Philadel¬ 
phia, 102 A.2d 887, 376 Pa. 373. 

76.9 XJ.S.—Wieman v. tJpdegraff, 
Okl., 73 S.Ct. 215, 344 U.S. 183, 
97 Lr-Ed. 216. 

78.10 Mo.—State ex reL Police Re¬ 
tirement System of City of St. 
Louis V, Murphy, 224 S.W.2d 68,. 
359 Ma 354. 

Denial of claim without notice or 
hearing 

(1) Where resolution of board of 
pension commissioners retired police 
chief from service in city police de¬ 
partment and recited honorable serv¬ 
ice entitling him to pension, chief 
became entitled of right to each peri¬ 
odic installment as and when it ac¬ 
crued, and denial of pension claim 
for supposed want of statutory qual¬ 
ifications by subsequent resolution 
made without hearing or notice to 
pensioner was invalid for want of 
due process of law. 
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N.J.—McFeely v. Board of Pension 
ComYs of City of Hoboken, 62 A. 
2d 686. 1 N.J. 212. 

(2) Disposition by municipal board 
of trustees of application of widow 
of city employee for a pension upon 
evidence collected by board upon em¬ 
ployee’s application for disability re¬ 
tirement allowance in his lifetime, 
without giving to widow notice and 
full opportunity to olTer evidence 
and be heard in support of her claim, 
lacked due process of law, and re¬ 
jection of her claim under such cir¬ 
cumstances was not binding upon 
widow. 

Ohio—State ex rel. Wright v. Mor¬ 
rison, 75 N.E,2d 106, 80 Ohio App. 
135. 

Statutory eonditloiis 

Under the act providing for a pen¬ 
sion as a matter of right, to mem¬ 
bers of a city fire department, pro¬ 
vision that in event pensioned fire¬ 
man accepts employment with the 
federal government or any other gov¬ 
ernmental agency payment of pen¬ 
sion would be suspended during time 
of such employment did not render 
the act unconstitutional as violating 
due process of law. 

Ga.—Franklin v. Mayor, etc,, of 
Savannah, 34 S.E.2d 506, 199 Ga. 
426. 

76-11 U.S.—Rafferty v. U. S., C.A 
Pa., 210 F.2d 934—^MacUeod v. Fer¬ 
nandez, C.C,APuerto Rico, 101 P. 
2d 20, certiorari denied Toste v. 
Maclieod, 60 S.Ct 72, 308 U.S. 661. 
84 L.Ed. 471. 

Ill.—Voigt V. Board of Ed. of City 
Of Chicago^ 103 N.H.2d 426, 413 
IlL 233. 
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0 r employee to give notice a specified time before 
retirement and to file application with a board which 
could deny him a pension where he had forfeited 
Iiis term of office has been held not to deny due 

Sufficiency of hearing; review. Where it is 
licld that an officer or employee may not be re- 
njoved without a legal hearing, the requirement 
refers to a hearing with all its essentials, that is, 
notice, a hearing, and an opportunity to hear the 
charges against him and to be heard in his de- 
fgjj5c76.i3 While it has been held that a statute 
is invalid which provides that a civil service em¬ 
ployee may not take his disagreement or dispute 
to court or seek judicial review of the decision of 
the administrative authorities,'^it has also been 
held that a statute does not offend the due process 
guaranty where it provides for an administrative 
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hearing and appeal but fails to provide for a suV- 
sequent or judicial review,"^®'^^ or where it per¬ 
mits an appeal, but of limited scope, that is only 
as to the administrative body^s rulings on ques^ 
tions of lawJ®*^^ 

§ 601. - Indian Lands 

An Indian may have property rights within the pro¬ 
tection of the due process clause with respect to land 
allotted to him; but restraints on his power of alienation 
are not property within the guaranty. 

The rights acquired by Indians under agree¬ 
ments between them and the United States may 
constitute property rights which will be protected 
by the due process clause of the Fifth Amend- 
ment.'^^ The right acquired by an Indian by the 
entry of his name on the rolls of the secretary of 
the interior for the allotment to him of Indian 
lands,and also exemption from taxation of al- 


Mo.—State ex rel. Phillip v. Public 
School Retirement System of City 
of St Irouis, 262 S.W.2d 569—State 
ex reL Police Retirement System 
of City of St Louis v. Murphy, 
234 S-W.2d 68, 359 Mo. 854. 

A dtoafire ia the law afPectiiig' a 
pestsioii, authorizing it to be increas¬ 
ed. reduced, or suspended in a proper 
case, does not take personal property 
irithout due process of law, since as 
against the state or political subdi- 
-riaions there is no vested right in a 
pHiston accruing in the future. 
Hi— Dodge V. Board of Education of 
City of Chicago, 6 N‘.E.2d 84, 364 
IlL 54T, affirmed 68 S.Ct. 98, 302 
U.S. 74, 82 L.Ed. 57—^People v. 
Policemen's Annuity, etc.. Retire¬ 
ment Board, 158 N.E. 220, 326 Ill. 
579, 54 A.L.R. 940. 

TOJa N.T.—Gorman ▼. City of Wew 
Tosrk, 110 N.E.2d 895, 304 N.T. 973. 

76113 Ga.—^Walton V. Davis, 2 S.E.2d 
603, 188 Ga. 56. 

Ohio—Smith v. City of Mayfield 
Heights, App., 124 N.E.2d 761. 
Oki—Larson v. Bunch, 255 P.2d 486, 
208 Okl, 278. 

R.I—Doris V. Heroux, 47 A.2d 633, 
n R,I. 491, 

Wght to proceed by quo wacrraxLto 
held insnffloien.t 

The fact that statute, declaring 
an elective office for a fixed term 
vacant on mere filing of a final veri¬ 
fied report by state examiner show¬ 
ing a shortage in accounts in office, 
authorizes an action in quo warranto 
to test accuracy of report of ex¬ 
aminer, does not accord officer an 
opportunity for hearing sufficient to 
meet requirement of due process of 
law. 

Mont.—Siate ex rel. Ryan v. Norby, 
165 P.2a 302, 118 Mont. 283. 


Bus process req,tiireme3at held satis- 
fled 

(1) In general. 

Ky.—^Rawlings v. City of Newport, 

121 S.W.2d 10, 275 Ky. 183. 

(2) Where plumbing inspector was 
charged with having accepted gra¬ 
tuities in connection with his official 
inspections, and he received notice, 
in writing, of his proposed removal, 
and the charges, removal of plumb¬ 
ing inspector, who was not a veteran 
or volunteer fireman, did not deprive 
him of his position without “due 
process of law", although he was 
not permitted to be represented by 
counsel or to be confronted by com¬ 
plaining witnesses. 

N.T.—Jennings v. Wilson, 40 N.T.S. 

2d 400, 179 Misc. 358, appeal dis¬ 
missed 74 N.T.S.2d 418. 

STiiaGieii.cy of compIaiiLt and aoneaid- 
ment thereof 

Members of board of education of 
city school district, who were sought 
to be removed from office under re¬ 
moval statutes on ground of alleged 
misfeasance, malfeasance, nonfeas¬ 
ance, and gross neglect of duty, were 
entitled as a matter of “due process 
of law*’ to have the complaint defi¬ 
nite and certain so as reasonably to 
apprise them of the nature of the 
charge against them, so that they 
may be prepared properly to meet 
those charges; and counsel for mem¬ 
bers of board did not have authority 
under the law to waive recirculation 
of petitions for removal, and to per¬ 
mit amendment by interlineation in 
order to make the petitions more 
definite and certain, and, where 
charges were not specific and were 
indefinite and uncertain, they would 
he dismissed in order that members 
of board should not be deprived of 
their right to “due process of law.” 
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Ohio—^In re Tuns tall, 1 Ohio Supp. 
382. 

76.14 Fla.—^Becker v. Merrill, 20 So. 
2d 912, 165 Pla. 379. 

76.15 XJ.S.—Shirer v. Anderson, D. 

O. S.'C., 88 P.Supp. 858. 

Ga.—Zom v. Walker, 56 S.E.2d 511, 
206 Ga. 181. 

l>e novo review by civil service cozn.- 
zuission 

Recourse to Civil Service Commis¬ 
sion for de novo review of dismis¬ 
sal of civil servant of commission- 
governed municipality subject to Civ¬ 
il Service Law is normal course, 
barring special circumstances requir¬ 
ing judicial intervention at outset, 
and Commission’s jurisdiction Is not 
dependent on hearing in fact and 
law conforming to demands of due 
process by local governmental direc¬ 
tor ordering dismissal, as servant is 
afforded hearing, attended by all 
safegruards of due process, before 
Commission. 

N.J.—Sullivan v. Roe, 113 A.2d 1, 
18 N.J. 156. 

78.16 La.—Konen v. New Orleans 
Police Dept., 77 So.2d 24, 226 La, 
739. 

77. Mont.—State ex rel. Jensen v. 
District Court of Ninth Judicial 
Dist. in and for Glacier County, 64 

P. 2d 835, 103 Mont. 461. 

78. U.S.— XT. S. V. Fisher, App.D.C, 
32 S.Ct. 37, 222 U.S. 204, 66 L.Ed. 
165. 

Scheer v. Moody, D.C.Mont, 48 
p,2d 327, reversed on other 
grounds, C,C.A., Moody v. Johns¬ 
ton, 66 F.2d 999, followed in Moody 
V. Smith, 66 P.2d 1003, Moody v. 
Francis, 66 F.2d 1003, and Moody 
V. Schnier, 66 P.2d 1004. 

The estate of hedrs of as. Indian 
allottee, talcing under General Allot- 
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lands constituting part of the consideration 
for the relinquishment of claims to other lands, 
have been held to constitute property rights wdth- 
in the meaning of the due process guaranties. 

On the other hand, restraints on the alienation 
of lands allotted to Indians have been held not to 
constitute rights of property;^® and an act of 
congress authorizing the secretary of the interior 
to grant a right of way for pipe-lines over lands 
allotted to minor Indians has been held not to 
violate the guaranty of due process of law.^i Cer¬ 
tainly, an act limiting and restricting the class of 
persons who can inherit from Indians has been 
held not to violate the constitutional requirements 
of due process.*^-® 

§ 602. What Constitutes Deprivation in Gen¬ 
eral 

f^easonable regulations and restrictions on the use 
and control of private property, Imposed by legislative 
action, under the police power for the general welfare of 
the public, do not constitute a deprivation of property 
without due process of law, unless any of the essential 


attributes of such property are taken away or unreaseii. 
able restrictions Imposed thereon. 

It is not every interference with property rights 
that constitutes a deprivation of property without 
due process.While the general rule is 
property rights shall be free of government inter¬ 
ference, as discussed supra § 599, those rights are 
not absolute,since the rights of property are 
necessarily relative to those held by others under 
the same constitutional sanctions and equally 
fundamental with the private right is that of the 
public to regulate it in the common interest,*^**® 
for the protection of the safety, health, morals, or 
general welfare of the community,any loss re¬ 
sulting from such regulation being merely conse¬ 
quential.®^*'^® 

It follows, that a statute or ordinance, enacted 
in pursuance of the police power of the state or mu¬ 
nicipality for the promotion of the general wel¬ 
fare of the public, may impose reasonable regula¬ 
tions and restrictions on the use and control of 
private property without depriving a person of his 
property in violation of the due process of law 


ment Act 1887 an Inheritable estate, 
cannot ba divested by congressional 
mandate, although congress may pre¬ 
scribe the tribunal having power to 
determine questions of heirship. 

S.D.—^Highrock v. Gavin, 179 N.W. 
12, 48 S.D. 815. 

7a. U.S.—Choate v. Trapp, OkL, 82 
act 565. 224 U.S. 665, 56 L.EcL 
941. 

8Q, U.S.—'Williams v. Johnson, OkL. 
36 S.Ct. 150, 239 V.S, 414, 60 L.Ed. 
368. 

12 C.J. p 1214 note 84, 

Semoval of xeEstzlotloiL 

Congress, so long as it possesses 
jurisdiction of an Indian or Indian 
tribe, may place restrictions upon 
alienation of their lands, and may 
remove such restrictions, the only 
limitation being that congress can¬ 
not disturb vested rights either in 
favor of the Indians or third per¬ 
sons, and the exercise of such power 
is not a deprivation of property with¬ 
out due process, on the theoir that 
no person can base a claim to a' 
vested right in the denial of such 
right 

Olil^—^McIntosh V. Dill, 205 P. 917, 
86 Okh 1, error dismissed 48 aCt 
12, 260 U.S. 694, 67 L,Ed, 467. and 
certiorari denied 43 S.Ct, 12, 260 
U.a 721, 67 UBd. 480. 

3 L ofcL —Texas Co. v. Henry, 126 P. 
224, 84 OkL 342. 

8LA OIcL—I n re SipHh^s Estate, 107 
F.2d 188, 188 OkL 1^8. 

Li. R. V, Cities 


Service Oil Co., C.C.A.2, 122 P.2d 
149. 

Mo.—Clutter v. Blankenship, 144 S. 
W.2d 119, 346 Mo. 961. 

8L55 U.S.—Breard v. City of Alex¬ 
andria, La.. 71 act 920. 341 U.S. 
622, 95 L.Ed. 1238, 35 A.L.R.2d 335, 
rehearing denied 72 S.Ct 21, 342 
U.S. 848. 96 L.Ed. 637. 

Cal.—People v. Young, 85 P.2d 231, 
33 Cai.App.2d Supp. 747, reversed 
on other grounds Young v. People 
of State of Cal., 60 S.Ct. 146, 308 

U. S. 147. 84 L.Ed. 155. 

Mo.—Clutter v. Blankenship, 144 S.W. 
2d 119, 346 Mo. 961. 

—state V. Whitaker, 46 aB.2d 
860, 228 K'.C. 352, affirmed Whitaker 

V. State of North Carolina, 69 S.Ct. 
251, 260, 335 U.a 625, 93 L.Bd. 212 , 
6 A-L.R,2d 473. 

8LG0 Mo.—Clutter ▼. Blankenship, 
144 S.W.2d 119, 846 Mo. 96L 
N.J.—City of Newark v, Charles 
Realty Co., 74 A.2d 630. 9 N.J.Super. 
442. 

N.C.—State v. Whitaker. 45 S.R2d 
860, 228 N.C. 852, affirmed Whitaker 
V. State of N. C., 69 aCt 251, 260, 
335 U.S. 525, 93 ILEd. 212, 6 A.L,R. 
2d 473. 

8L65 U.a—^Breard v. City of Alex¬ 
andria, La., 71 act 920, 341 U.S. 
622, 95 L.Ed. 1233, 35 A.L.B.2d 335, 
rehearing denied 72 aCt 21, 342 
U.S. 843, 96 REd. 687. 

Brown V, Warner Holding Co., 
B.CMinn.. 50 P.Supp. 593—^U. S. v. 
Krechting. I>.C.Ohio, 26 P.Supp. 
266, appeal dismissed, C.C.A., J. H. 
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Berling Dairy Products Co. v. U. 
a, 108 P.2d 1014, and Wilier v. U. 
a, 108 P.2d 1023. 

Cal.—People v. Young. 85 P.2d 231, 33 
Cal.App.2d Supp. 747, reversed on 
other grounds Young v. People of 
State of Cal., 60 S.Ct 146, 308 U.a 
147, 84 L.Bd. 155. 

N.C—State v. Whitaker, 45 S.E2d 
860, 228 N.C. 352, affirmed Whitaker 
V. State of N. C, 69 S.Ct 251. 260. 
335 U.S. 525, 93 RE<L 212, 6 ALR. 
2d 473. 

Wis.—state ex rel. Saveland Park 
Holding Corp. v. Wieland, 69 N.W. 
2d 217, 69 Wis. 262, 

81.70 Pla.—City of Miami Beach v. 
Ocean & Inland Co., 3 So.2d 264, 
147 Fla. 480. 

Pa.—Appeal of Lord, 77 A2d 728, 16S 
Pa.Super. 299, reversed on other 
grounds 81 A2d 533, 368 Pa. 121. 
To be in the *‘puhlio welfare” with¬ 
in meaning of the constitutional pro¬ 
vision that private property shall 
ever be held inviolate but subservient 
to the public welfare, any legislation 
I must be reasonable, not arbitrary, 
and must confer on the public a ben¬ 
efit commenaurate with its burdens 
on private property. 

Ohio.—^Direct Pltimbing Supply Co. 
V. City of Dayton. 38 N.E.2d 70, 138 
Ohio St 540. 137 AL.R. 1058. 

81.75 U.S.—Brown v. Warner Hold¬ 
ing Co., D,C.MinrL, 50 F.Supp. 593, 
N.J.—^Pemasylvania-Reading Seashore 
Lines V. Board of PubUc UUlity 
Com*rs, I>ept of Public UtilitleSi 
81 A2d 28, 13 N.J.Super. 540, af¬ 
firmed 83 A2d 7T4, 8 N.J. 85. 
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jaaianties,** provided such regulations and re- I strictions bear a rational relation to subjects winch 


TT.s.—Everson v. Board of Ed. 
&t Ewing Tp., N.Jm 67 S.Ct, 604, 
m US. 1, 91 711. 168 A.L..R. 

1*92. rehearing denied 67 S.Ct. 962, 
**9 XJ.S. 865, 91 L..Ed. 1297—Arkan- 
sfts Fuel Oil Co. v. State of Lrouisi- 
gm ex rel. Muslow, La., 58 S.Ct 
m 304 US. 197, 82 L.Ed. 1287, re- 
beailng denied 68 S.Ct 1044, 304 
0S. 589, 32 L.Ed. 1649—Nebbia v. 
people of State of New York, 54 
act 605, 89 ALf.R. 1469—Price v 
jfagnolia Petroleum Co., Okl., 45 S. 
Ct 313, 267 U.S. 415, 69 L.Ed. 689. 

Harper v. Jones, C.A.Okl., 195 F. 
^ 705, certiorari denied Jones v, 
Harper, 78 S.Ct 19, 344 U.S. 821, 
97 639—Seminole Fruit & 

Land Co. v. Pyles, D.C.Fla., 13 F. 
2d 878. 

Merced Dredging Co. v. Merced 
D.C.Cal., 67 F.Supp. 598— 
Stapleton v. Mitchell, D.C.Kau., 60 
P.Supp. 51, appeal dismissed Mitch- 
eH V. McBIroy, 66 S.Ct 172, 326 U.S. 
690. 90 LEd. 406, and 66 S.Ct 172, 
326 U.S. 690. 90 L.Ed. 406—Chap- 
V. Boynton, D.C.Kan., 4 F. 
Supp. 43. 

Cat—Lelande ▼. Lowery, 157 P.2d 
639, 26 Cal.2d 224—^Hart v. City of 
Beverly Hills. 79 P.2d 1080, 11 Cal. 


2d 343. 

CaiOk—Johnson v. McDonald, 49 P.2d 
1617, 97 Colo. 324—Moore v. Chal- 
mers>GraIloway Live Stock Co„ 10 
PJd 950, 90 Colo. 54$. 

CcDiL—^Beckanstln v. Liquor Control 
Commission, 99 A.2d 119, 140 Conn. 
185. 

DA—In re Ceresini, 189 A. 443— 
Catrona r. City of Wilmington, 124 
A 658, 14 DeLCb. 208, affirmed 127 
Jl 43L 14 DeLCh. 434. 

FM.—Stengel v. Crandon. 23 So.2d 
885, 156 Ma. 692, 161 A.L.R. 1228 
—City of Miami Beach v. Ocean & 
Diland Co., 8 So.2d 364, 147 Fla, 
486. 

Gfa. —Johnson v. Hume, 137 S.E, 56, 
1*3 Qa. 867—Orr v. James, 125 S. 
B. 468, 159 Ga, 237—City Council 
of Augtmta V. Bredenberg, 91 S.E. 
486, 146 Ga. 469. 

Idaho.—Ooxpns Juris Sectmdtim cited 
hk Newland v. Child, 254 P.2d 1066, 
1669, 73 Idaho 530. 

IH.—People ex rel. Alexander v. City 
of Mt Vernon, 88 N.B,2d 45, 404 
DL 58. 


Ind.—Albert v. Milk Control Board, 
2t0 N.E. 688—^Paul v, Walkerton 
Woodlawn Cemetery Ass’n, 184 N. 
^ 537, 214 Ind. 693. 

Kan.—City of Norton v. Hutson, 46 
PM 630, 142 Kan. 305—Glenn v. 
Callahan. 262 P. 583, 125 Kan. 44. 

City of New Orleans v. South- 
M Auto Wreckers, 192 So. 523, 193 
^ 895—Cox V. Gretna Academy, 
76 So. 177. 141 La. lOOL 
Ka^ordftn v. Gaines. 3 A.2d 685, 
186 Me. 29L 


Md.—^Marburg y. Mercantile Bldg. 

Co., 140 A. 836, 154 Md. 438. 

Mo.—State ex rel. Becker v. Wellston 
Sewer Dist. of St. Louis County, 
68 S.W.2d 988, 332 Mo. 547. 

Mont.—Great Northern Utilities Co. 
V. Public Service Commission, 293 
P..294, 88 Mont, 180. 

Nev.—State ex rel. Davie v. Coleman, 
224 P.2d 309, 67 Nev. 636. 

N.H.—Cram v. Laconia, 51 A. 635, 71 
N.H. 41. 67 L.R.A 282. 

N.J.—Savings Investment & Trust 
Co. V. Associated Bankers Title & 
Mortgage Guaranty Co., 192 A- 584, 
122 N.J.Eq. 95—In re North Jersey 
Title Ins. Co., 184 A. 420, 120 N.J. 
Eq. 148, affirmed 187 A. 146, 120 N. 
J.Eq. 608—State Board of Milk 
Control V. Newark Milk Co., 179 A. 
116, 118 N.J.Eq. 504. 

NT.—^Headley v. City of Rochester, 
6 NE.2d 198, 272 NY. 197—People 
V. Nebbia, 186 NB. 694, 262 NY. 
259, affirmed Nebbia v. People of 
State of New York, 64 S.Ct. 505, 

291 U.S. 602. 78 L.Ed. 940, 89 A.L. 

R. 1467. 

Application of Colonial Trust Co., 
67 NY.S.2d 634, 189 Mlsc. 335— 
People V. Perkins, 1 NY.S.2d 940, 
166 Misc. 520—^Ullmann Realty Co. 

V. Tamur, 185 NY.S. 612, 113 Misc. 
538. 

NC. —Thomson v. Harnett County, 
184 S.E. 490. 209 NC. 662, 106 A. 
L.R. 602. 

ND. —Daly v. Beery, 178 NW. 104, 
45 ND. 287. 

Pa—Appeal of Goodman, 156 A. 309, 
305 Pa 56—^Appeal of Perrin, 156 
A. 305, 305 Pa 42, 79 A.L.R. 912— 
Appeal of White, 134 A. 409, 287 
Pa 259, 53 A.L.R. 1215. 

Sun Oil Co. V. City of York, 38 
PaDist & Co. 678, 64 York Leg.Rea 
26. 

Tex.—^Trawalter v. Schaefer, 179 S. 

W. 2d 765, 142 Tex. 521—Ellis v. 
City of West University Place, 175 

S. W.2d 396, 141 Tex. 608—Wylie 

V. Hays, 263 S.W. 663, 114 Tex. 46. 

[ Watts V. Mann. Civ.App., 187 S. 

W. 2d 917, error refused. 

Utah.—^Bountiful City v. De Luca, 

292 P. 194, 77 Utah 107, 72 A.L.R. 
657. 

Vt.—Sowma v. Parker, 22 A.2d 513, 
112 Vt 241. 

Va.—Overstreet v. Commonwealth, 67 
S.E.2d 875. 193 Va. 104—Richmond 
Fairfield Ry. Co. v. Llewellyn, 157 
S.E. 809, 156 Va 268. amended 162 
S.E. 601, 166 Va 258. 

Wis.—^EJvenson v. State, 202 NW. 

849, 186 Wis. 312. 

12 C.X p 1214 note 87. 

Miscellaneous applications of rule see 
infra S 707, ' 

HeasoxL for role 

“The legislative or police power 
is a dynamic agency, vague and un¬ 
defined in its scope, which takes 
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private property or limits Its use 
when great public needs require, un¬ 
controlled by the constitutional re¬ 
quirement of due process. Either 
the rights of property and contract 
must when necessary yield to the 
public convenience, advantage, and 
welfare, or it must be found that the 
state has surrendered one of the at¬ 
tributes of sovereignty for which 
governments are founded, and made 
itself powerless to secure to its cit¬ 
izens the blessings of freedom and to 
promote the general welfare.” 

NY.—^People ex rel. Durham Realty 
Corporation v. La Fetra, 130 NE. 
601. 605, 230 NY. 429, 16 A.L.R. 
152—^People ex rel. Brixton Operat¬ 
ing Corporation v. La Fetra, 130 N. 
B. 601, 230 NY. 429, 16 A.L.R. 152, 
error dismissed 42 S.Ct. 47, 257 U. 
S. 665, 66 L.Bd. 424. 

Bnforceme&t of uncompensated 
obediecnoe to a reasonable police reg- 
I ulation is not a taking of property 
; without due process of law. 

U.S.—^New Orleans Public Service v. 
City of New Orleans, La., 50 S.Ct. 
449, 281 U.S. 682, 74 L.Ed. 1115— 
Chicago & Alton R. Co. v. Tran- 
bsurger. Mo., 35 S.Ct. 678, 238 U.S. 
67, 69 L.Bd. 204. 

Fla.—Tampa Northern R, Co. v. City 
of Tampa, 107 So. 364, 91 Fla. 24L 

Farticalaar regnlatioais or restric- 
tions held not vloXations of guar¬ 
anty 

(1) Authorizing defendant in ac¬ 
tion for land, who has obtained an 
excess judgment for improvements, 
after plain tiff *s failure to pay excess, 
to pay value of land, without im¬ 
provements, and take a conveyance 
thereof. 

Ga—Ayer v. Chapman, 95 S.E 267, 
147 Ga, 715. 

(2) Fixing status of child as bas¬ 
tard where mother is divorced on 
ground of pregnancy before marriage. 
Ky.—Richardson's Adm'r v. Borders, 

54 S,W.2d 676, 246 Ky. 303, 87 A.L. 
R. 196. 

(3) Making it a misdemeanor to 
fail to perform certain labor on the 
highways. 

Fla.—Butler v. Perry, 36 S.Ct. 258, 
240 U.S. 328, 60 L.Ed. €72. 

(4) Requiring the owner to furxtish 
a wagon, team, and feed for road 
work. 

Tenn.—Galoway v. State, 202 S.W, 76, 
139 Tenn. 484, L.R.A.1918D, 970. 

(5) Providing that money paid into 
court and unclaimed for a certain 
number of years shall be paid to the 
state treasurer as trustee for the iw- 
son entitled. 

NY,—^People v. Keenan, 97 NX S. 
77, 110 App.Div. 537, affirmed 71 
NB. 1108, 185 NY. 600. 
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fall fairly within the police power.®^-^ In like 
manner, although the power of congress to regu¬ 
late commerce is subject to the limitations embraced 
in the due process of law guaranty,®® an act of con¬ 
gress which imposes reasonable regulations and 
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restrictions with relation to matters within the 
scope of federal authority does not violate the 
due process of law guaranty, although it inter¬ 
feres to some extent with the rights of private 
property.®^ 


(6) Providingr that, on the dissolu¬ 
tion of a local church, its property 
shall vest in a superior Incorporated 
body of the same denomination. 

N.J.—Jersey City Presb, v. Weehaw- 

ken First Fresb. Church, 78 A. 207, 
80 N.J.Liaw 872. 

(7) Providlngr that it shall be un¬ 
lawful for any national or interna¬ 
tional labor organisation having one 
hundred or more members in good 
standing who reside or work In state 
not to have at all times one or more 
duly chartered and established local 
or subsidiary organizations in the 
state. 

Ky.—Hamilton v. International Union 
of Operating Engineers, 262 S.W.2d 
6D5. 

(S) Providing for the closing of 
premises where prostitution is con¬ 
ducted. 

—Hubert v. Claiborne Realty Co., 
App., 78 So.2d 249. 

(9> Other particular regulations or 
restrictions held valid see 12 C.J. p 
1218 notes 9, 17-2©, 24, p 1217 notes 
27, 80. 

82.5 Conn.—Glonfriddo v. Town of i 
Windsor, 81 A.2d 266, 137 Conn, j 
701. 

83. XJ.S.—Secretary of Agriculture v. 
Central Roig Refining Co., App.B.C., 
70 S.Ct, 403, 338 U.S. 604, 94 L.Ed. 
381—Currin v. Wallace, N.C., 59 S. 
Ct. 379, 306 U.S. 1, 83 U-Bd. 441— 

U. S. V. Chicago, M., St. P. & P. R 
Co.. Ill., 61 S.Ct. 159, 282 U.S. 311, 
75 UEd. 359—U. S. v. Joint-Traf¬ 
fic Ass'n. N.T., 19 S.Ct 25, 171 U.S. 
605, 43 UEd. 259. 

U. S. V. Twin City Power Co.. C.A 
S.C., 215 P.2d 592—Wallace v. Hud- 
son-I>uncan & Co., C.C.A.Or., 98 P. 
2d 985—Great Northern Utilities 
Co. V. Public Service Commission, 
D.C.Mont, 62 F.2d 802, affirmed 
Public Service Commission of Mon¬ 
tana V. Great Northern Utilities 
Co., 52 S.Ct 313. 285 U.S. 624, 76 
LuEd. 921, decision conformed to, 
D.C., Great Northern Utilities Co. 

V. Public Service Commission. 1 F. 
Supp. 328, reversed on other 
grounds Public Service Commis¬ 
sion of Montana v. Groat Northern 
Utilities Co„ 53 aCt 546, 289 U.S. 
130, 77 KEd. 1080. 

F. & A. Ice Cream Co, v. Arden 
Farms Co., D.C.Cal., 98 F.Supp. 180 
—^Fleming v. I^owell Sun Co., U.C. 
Mass., 36 F.Supp. 326, vacated on 
ether grounds. C.C.Aw„ L*owell Sun 
Co. V. Fleming, 120 F.2d 213, af¬ 
firmed Holland v. Uowell Sun Co., 
82 act 793, 315 U.a 784. 96 Ii.Ed. 


1190—Andrews v. Montgomery 
Ward & Co., 30 F.Supp. 380, 

affirmed Fleming v. Montgomery 
Ward & Co.. 114 F.2d 384, certiorari 
denied Montgomery Ward & Co. v. 
Fleming, 61 S.Ct 71, 311 U.S. 690, 
85 L.Ed. 446—U. a v. Rock Royal 
Co-op., U.aN.T., 26 F.Supp. 634, 
modified on other grounds 59 S.Ct. 
993, 307 U.S. 533, 83 U.Ed. 1446, re¬ 
hearing denied 60 S.Ct 66, 308 U.S. 
631, 84 U.Ed. 526, Dairymen's 

League Cooperative Ass'n v. Rock 
Royal Co-op., 60 S.Ct 66, 308 U.S. 
631, 84 UEd. 536, and Metropolitan 
Cooperative Milk Producers Bar¬ 
gaining Agency v. Rock Royal Co¬ 
op., SO act 67, 308 U.S. 631, 84 L. 
E<L 526—^U. S. V. Seven Oaks Dairy 
Ca, D.C.Mass., 10 F.Supp. 995—^U. 
S. V. Carolene Products Co., D.C.Ill., 
7 F.Supp. 500. 

D.C.—City of Atlanta v. National Bi¬ 
tuminous Coal Commission, D.C., 
26 F.Supp. 606, affirmed City of At¬ 
lanta V. Ickes, 60 S.Ct 170, 308 

U. S. 517, 84 D.Ed. 440. 

Neb.—Hanson v. Union Pac. R. Co., 
71 N.W.2d 526, 160 Neb. 669. 

N.T.—Curtis v, McWilliams Dredg¬ 
ing Co., 78 N.T.S.2d 317, 191 Miac. 
1022, reversed on other grounds 88 
N.Y.S.2d 838, 195 Misa 90. 

84. U.S.—Berman v. Parker, App.D. 
C., 75 act. 98, 348 U.S. 26, 99 L.Ed. 
27—Mabee v. White Plains Pub. 
Co., N.T., 66 act 511, 327 U.S. 178, 
90 L.Ed. 607, 

Perko V. U. S., C.A.Minn., 204 F. 
2d 446, certiorari denied 74 S.Ct. 
48, 346 U.S. 832, 98 L.Ed. 355— 
Great Atlantic & Pacific Tea Co. v. 
Federal Trade Commission, C.CA- 
3, lOS F.2d 667, certiorari denied 
60 act 380, 308 U.S. 625, 84 L.Ed. 
621, rehearing denied 60 S.Ct 466, 
309 U.S. 694, 84 L.Ed. 1035—^Adams 

V, Osage Trihe of Indians, C.C.A. 
Okl., 59 P.2d 653, certiorari denied 
Adams v. U. S., 53 aCt 116, 287 
U.a 652, 77 L.Ed. 563, Adams v. 
Osage Tribe of Indians, 53 S.Ct. 
116, 287 U.a 652, 77 L.Ed. 563, Mul- 
lendore v. Osage Tribe of Indians, 
53 act 116, 287 U.a 653, 77 L.Ed. 

! 664, and Yarbrough v. Osage Tribe 

I of Indians, 53 S.Ct 117. 287 U.S. 

I 653, 77 KEd. 564—U. S. v. Ameri¬ 
can Bond & Mortgage Co., D.C.Ill., 
31 P.2d 448, affirmed, C.CA-, Amer¬ 
ican Bond & Mortgage Co. v, U. S., 
52 F.2d 318, certiorari denied 52 
act 311, 285 U.a 638, 7$ DEd. 
931. 

Fancher v. Clark, D.C.O 0 I 0 ., 127 
F.Shpp. 452—U, S. V. Morelock, D. 
C.Md., 124 F.Supp. 932-^. a v. 
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Lichter, D.C.Ohio, 68 F.Supp. l|, 
affirmed, C.C.A., 160 F.2d 329, af¬ 
firmed 68 S.Ct 1294, 334 U.S. 742 
92 L.Ed. 1694. 

Hodgson V. Midwest Oil Ca, D.C. 
Wyo., 297 F. 273, affirmed. CCA., 
17 P.2d 71, 

D.C.—Joint Anti-Fascist Refugee 
Committee v. Clark, 177 F.2d 79, 85 
U.S.App.D.C. 255, reversed on other 
grounds, Joint Anti-Fascist Ref¬ 
ugee Committee v. McGrath, 71 S. 
Ct 624, 341 U.S. 123, 95 L.Ed. 817. 

City of Atlanta v. National B;- 
tuminous Coal Commission, D.C., 
26 F.Supp. 606, affirmed City of 
Atlanta v. Ickes, 60 S.Ct 170, 308 
U.a 617, 84 L.Ed. 440. 

Ill.—Read v. Central Union Telephone 
Co., 213 Ill.App. 246. 

12 C.J. p 1214 note 88. 

Compared with state’s power 
“While the United States lacks 
the police power and that was re¬ 
served to the states by the Tenth 
Amendment, when the United States 
exerts any of the powers conferred 
upon it by the Constitution, no valid 
objection can be based upon the fact 
that such exercise may be attended 
by the same incidents which attend 
I the exercise by a state of its police 
power, or that it may tend to accom¬ 
plish a similar purpose. The Fifth 
Amendment imposes in this respect 
no greater limitation upon the na¬ 
tional power than does the Four¬ 
teenth Amendment upon state power. 
If the nature and conditions of a re¬ 
striction upon the use or disposition 
of property are such that a state 
could, under the police power, im¬ 
pose it consistently with the Four¬ 
teenth Amendment, then the United 
States may for a permitted purpose 
impose a like restriction consistently 
with the Fifth Amendm^t.’* 

U.S.—^U. S. v. American Bond & 
Mortgage Co., D.C.11U 31 F.2d 448, 
455. affirmed. C.C.A., American 
Bond & Mortgage Co. v. U. Sw, 52 
F.2d 318, certiorari denied 52 &Ct 
.311, 285 U.S. 538, 76 L.Ed. 931. 
Fartioular acts held not violative of 
guaranty 

(1) Agricultural Adjustment Act 
and orders issued thereunder. 

U.S.—^Wallace v. Hudson-Duncan & 
Co.. C.aA.Or., 98 F.2d 985. 

U. S. V, KrechtSng, D.COhio, 26 
F.Supp. 266, appeal dismissed J. 
H. Berling Dairy Products Co. v. 
,U. a, 198 F.2d 1014, and Wilier 
v. U. S., 108 F.2d 1023. 

(2) Provision of Shipping Act 
making it unlawful, without approv¬ 
al of Maritime Commissl<^ to sell or 
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Appiying the above rules, a statute or ordinance, 
j{ a reasonable exercise of the police power for 
the public welfare, does not constitute a depriva- 
ricrn of property without due process of law merely 
beause it limits or restricts the use which the own- 
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er may make of his property,or in effect destroys 
private rights of property,^® or diminishes the value 
of such property,or indirectly causes incidental 
damage or loss to individuals.^ s a statute does 
not violate the constitutional guaranty where it 


twnsfer to any person not a citizen 
If the rrnited States, any document¬ 
ed vessel. c i-. A 

Tj a—Sieacham Corp. v. U. S., C.A. 
Vft. 207 F.2d 535. certiorari dis- 
^i^ed 75 S.Ct 17, 348 U.S. 801. 99 


UBd. •— 

ny Selective Service Act, and pro¬ 
visions thereunder for the assign¬ 
ment of conscientious objectors to 
terviee in nonmilitary work of na¬ 
tional importanca 

U.S._^Roodenko v. XJ. S., C.C.A.C 0 I 0 ., 

147 P2d 752, certiorari denied 65 
S.Ct 867. 324 U.S. 860, 89 L.Ed. 
1418. rehearing denied 65 S.Ct. 
1022, 324 U.S. 891. 89 L.Ed. 1438. 

XT. S. V. Ryals, D.C.Ga., 66 P. 
Supp. 772—U. S. V. Brooks, D.C. 
K.T., 54 F.Supp. 995, affirmed, C.C. 
A*. 147 P-2d 134, certiorari denied 
65 S.Ct 1027. 324 U.S. 878, 89 L.Ed. 
J 430 —XJ. S. ex rel. Zucker v. Os- 
Ijome. D.C.N.T., 64 F.Supp. 984, 

ajtoed, C.C A, 141 F.2d 135, cer- 
tioFarl denied 65 S.Ct, 1574. 


*tadhxg with the Enemy Act 
( 1 ) The act is not invalid under 
the due process clause. 

U.S.—Cummings v. Deutsche Bank 
tJnd Disconto-Gesellschaft, App., 
TXC.r 57 S.Ct 359, 300 U.S. 115, 81 
LEd. 545. 

Ecker v. Atlantic Refining Co., 
CAMd, 222 F.2d 618, 

N. V. Montan Bxport-Metaal 
Handel-Maatschappij v. U. S., Ct. 
a.. 102 F.Supp. 1016. 122 Ct.Cl. 42, 
Miller v. Kaliwerke Aschersleben 
Aktien-Gesellschaft, C.C.A.N.T., 283 
P. 746—SaUamandra Ins, Co. v. 
New York Life Ins. & Trust Co., 
D.aN.Y., 254 P. 852. 


(2) Seizure by Alien Property Cus¬ 
todian under the Trading With the 
Enemy Act of obligations owned by 
<3enimn national and evidenced by 
negotiable bearer bonds located out¬ 
side of the United States and last re- 
IM)rted in Russian hands, was not 
taking of obligor's and indenture 
trustee's property without compensa¬ 
tion in violation of the constitution, 
though obligor and indenture trus¬ 
tee had property in foreign countries 
which could subject them to foreign 
suit wherein the foreign court might 
hold them liable to a holder in due 
course of the bonds, since in that 
event, the obligor and debenture 
trustee would have right to recoup 
from the United States to the ex¬ 
tent of their double liability. 

U.S.—Cities Service Co, v. McGrath, 
N.T., 72 S.Ct 334, 342 U.S. 33Q, 96 
LEd. 359. 


(3) Where Delaware corporation 
allegedly entered into agreement 
with two foreign corporations for 
purchase of stock for sum payable 
upon issuance by treasury depart¬ 
ment of license under the Trading 
with the Enemy Act, and before is¬ 
suance, alien property custodian with 
knowledge of agreement allegedly 
caused order to be issued vesting 
shares, certificates for which were 
then issued in name of custodian, 
order did not deprive buyer of any 
property in violation of due proc¬ 
ess of law, but merely prevented per¬ 
formance of the agreement. 

D.C.—^Heyden Chemical Corp. v. 
Clark, D.C.N.Y., 85 F.Supp. 949. 

85. U.S.—^Bowles v, Willingham, 

Ga., 64 S.Ct. 641, 321 U.S. 503, 88 
L.Ed. 892. 

Delaware, L. & W. R. Co. v. 
Town of Morristown, C.C.A.N.J., 14 
P.2d 257, reversed on other grounds 
48 S.Ct. 276, 276 U.S, 182, 72 L.Ed. 
523, 56 A.L.R. 756. 

Cal.—Clemons v. City of Los An¬ 
geles, 216 P.2d 1, reheard 222 P. 
2d 439. 36 Cal.2d 95. 

Conn.—Gionfriddo v. Town of Wind¬ 
sor, 81 A2d 266. 137 Conn. 701. 
Me.—Jordan v. Gaines, 8 A.2d 585, 
136 Me. 291. 

Nev.—State ex rel. Davie v. Cole¬ 
man, 224 P.2d 309, 67 Nev. 636. 
N.Y.—Stahl V. Finkelstein, 73 N.Y.S. 

2d 679, 189 Misc. 870. 

Pa,—Commonwealth v. Williams, 
Com.PL, 34 Luz.Leg.Reg. 115, 10 
Som,Leg.J. 125. 

Dallastown Borough v. Chance- 
ford Tp., Quar.Sess., 68 York Leg. 
Rec. 5. 

12 C.J. P 1214 note 89. 

Forbidding display of other than 
standard time 

A statute forbidding the willful 
display in any public building, street, 
avenue, or public highway any time- 
measuring instrument or device, 
which is calculated or intended to 
furnish time to the general public, 
set or running so as to indicate 
. . . any other than the standard 

time, has been held not an unreason¬ 
able regulation of the use of such 
property or invalid under the due 
process clause. 

Conn.—State v. Bassett, 123 A 842, 
100 Conn. 430, 37 AL.R. 131. 

88 . U.S.—^Wallace v. tludson-Dun- 
can & Co., C.C.A.Or., 98 P,2d 985— 
Masonic Cemetery Ass’n v. Gam- 
age, C.C.A.Cal.. 38 F.2d 950, 71 A 
L.R. 1027, certiorari denied 51 S.Ct. 
30. 282 U.S. 852. ^5 L.Ed. 755. 
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Herkness v. Irion, D.C.La., 11 
P.2d 386, reversed on other grounds 
49 S.Ct. 40, 278 U.S. 92, 73 L.B<L 
198. 

Hydroelectric project 

Statute providing for construction 
and operation of hydroelectric and 
navigation project by public service 
authority was not unconstitutional as 
providing for confiscation of busi¬ 
ness of individuals and corporations 
engaged in electrical utility enter¬ 
prises. 

S.C.—Clarke v. South Carolina Pub¬ 
lic Service Authority, 181 S.E. 481. 
177 S.C. 427. 

87. U.S.—Bowles v. Willingham, 
Ga., 64 S.Ct. 641, 321 U.S. 503. 88 
L.Ed. 892. 

Wallace v. Hudson-Duncan & Co., 
C.C.AOr.. 98 P.2d 085, 

Ind.—Storen v. Sexton, 200 N.B. 

251, 209 Ind. 589, 104 AL.R. 1359. 
N.Y.—Stahl V. Finkelstein. 73 N.Y.S. 
2d 679, 189 Misc. 870—Ullmann 
Realty Co. v. Tamur, 185 N.Y.S. 
612, 113 Misc. 538. 

Pa.—Dallastown Borough v. Chance- 
ford Tp., Quar.Sess., 68 York Leg. 
Rec. 5. 

12 C.J. p 1215 note 90. 

88 . U.S.—^Puget Sound Power & 
Light Co. V. City of Seattle, Wash., 
54 S.Ct. 542, 291 U.S. 619, 78 L. 
Ed. 1025, rehearing denied 54 S.Ct. 
712, 292 U.S. 603, 78 L.Ed. 1466. 

Twin Falls Canal Co. v. Ameri¬ 
can Falls Reservoir Dist. No. 2, 
C.C.A.Idaho, 59 P.2d 19, certiorari 
denied 53 S.Ct. 87, 287 U.S. 638, 77 
L.Ed. 552—^Weisa v. Guion, D.C, 
Ohio, 17 F.2d 202. 

Ga.—^Williamson v. Housing Author¬ 
ity, Etc., of Augusta, 199 S.E. 43, 
186 Ga. 673. 

Minn.—In re Hull, 204 N.W. 534, 163 
Minn. 439, 49 A.L.R. 320. rehear¬ 
ing denied 205 N.W. 613, 163 Minn. 
439, 49 A.L.R. 320, error dismissed 
48 S.Ct, 33, 275 U.S. 491, 72 L-Ed. 
390. 

N.J.—Mansfield & Swett v. Town of 
West Orange, 198 A. 225, 120 N.J. 
Law 145. 

]Sr.C.—^Appeal of Parker, 197 S.K 706, 
214 N.C. 51, appeal dismissed 59 S. 
Ct. 150, 305 U.S. 568, 83 UEd. 358. 

—^Ferch v. Housing Authority of 
Cass County, 69 N.W.2d 849. 

Vt.—Sowma v. Parker, 22 A2d 513, 
112 Vt. 241. 

W.Va.—Chapman v. Huntington, W, 
Va., Housing Authority, 3 S.E.2d 
502, 121 W.Va. 319. 

12 C,J. p 1216 note 91. 



§ 602 CONSTITUTIONAL LAW 

does not deprive an owner unreasonably of his 
property if the statute is properly administered in 
accordance with its terms.s**5 

''Deprivation of property,” within the meaning 
of the due process guaranty, does not require actual 
physical taking of the property or thing itself for 
public or private use.*® Thus, to compel the owner 
of property to resort to law, under penalty of for¬ 
feiture, to establish his right to the property, 
that is, to gain back what he has never lost, would 
deny him the protection of the constitutional guar¬ 
anty. However, the guaranty against depriva¬ 
tion of property without due process is not vio¬ 
lated by an act which deprives one of property 
or affects his property rights only by his own con¬ 
sent.*®*^® A refusal to restrain the enforcement 
of a criminal statute, because the law has not been 
enforced against other violators, is not a depriva- 
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tion of property rights without due process.*®-!® 

The determination of whether a statute consti¬ 
tutes a taking of property without due process of 
law consists in balancing the burden placed on the 
individual or corporation on the one hand against 
the benefits which will accrue to the public as a 
whole on the other hand, and if the benefit to the 
public outweighs the burden on the individual the 
statute is a valid exercise of the police powcr.*®-20 
Thus, legislative authority to abridge or destroy 
property rights can be justified only by exceptional 
circumstances,®® such as the existence of an emer¬ 
gency requiring drastic action to promote public 
welfare;®! and only such use of property as may 
produce injurious consequences or infringe law¬ 
ful rights of others can be restricted or prohibited 
without violating the constitutional provision against 
depriving one of property without due process of 


SSxoliisiCtt of matter from mail 

A statute declaring certain matter 
nonmailable does not violate the due 
process clause of the Fifth Amend¬ 
ment. although the exclusion of 
plaintifTs magazine from the malls 
practicaitv ruins his business. 

V.S .—Masses Pub. Co. v. Patten, N. 
Y.. 246 F, 24. 158 C.C.A 250. L..It 
A.1$18C 7S, Ann.Cas.l918B 9S9. 
That a xmblio service duty requires 
the eaepeuditure of capital for sup¬ 
plying suitable facilities reasonably 
necessary for the performance of 
the obligation does not constitute 
the taking of property without due 
process of law. 

U.S.—United Fuel Gas Co, v. Rail¬ 
road Commission of Kentucky. D. 
C.Ky., 13 P.2d 510, affirmed 49 S. 
Ct. 150. 278 U.S. 300, 73 L.Ed. 390. 

88.5 N.T.—People v. Calvar Corp.. 
36 N.B.2d 644, 286 N.T. 419, 136 A. 
UR. 1376. 

89. Me.—Meinnes v. McKay, 141 A. 
699, 127 Me, 110. affirmed McKay 
V. MeInnes. 49 S.Ct 344, 279 U.S. 
820, 73 UEd. 975—Inhabitants of 
York Harbor Village Corporation 
V, Ubby. 140 A, 382, 126 Me. 537. 
Mont.—Bettey v. City of Sidney, 257 
P. 1007, 79 Mont. 314, 56 A.UR. 
872. 

N.T.—People v. Caponigri, 6 N.Y,S.2d 
577, 169 Misc. 9—People v. Wood, 
272 K.Y.S, 258, 151 Misc. 66. 

12 C.X p 1215 note 92. 

Confiscation or destruction of prop¬ 
erty see infra 5 645. 

•photmattioiial grant oonstmed as 
pref arenos in purcfiiasa 
■Where, under the Arkansas Act of 
1901, the owners of land on a navi¬ 
gable river were given an uncondi¬ 
tional grant of that portion of is- 
laxkda twmlvts in the river within 
the boundaries of their original land, 
previsions of 1917 Act if construed 


as merely giving such former owners 
preference in the purchase of the 
land from the state would not sat¬ 
isfy the requirements of due proc¬ 
ess. 

U.S.—^Anderson-Tully Co. v. Mur- 
phree, C.C.A.Ark., 153 F.2d 874. 
89.5 Okl.—•'Williams v. Bailey, 26S 
P.2d 868. 

89.10 Okl.—Harmon v. Oklahoma 
Tax Commission, 118 P.2d 205, 189 
Okl. 475, 

89.15 Mich.—Society of Good Neigh¬ 
bors V. Van Antwerp, 36 N.W.2d 
308. 324 Mich. 22. 

89.20 Cal.—State v. Marin Munici¬ 
pal Water Dist., Ill P.2d 651, 17 
CaL2d 699. 

9 a U.S.—Southwest 'Utility Ice Co. 
V. Liebmann, CC.A.Okl., 52 P.2d 
349, affirmed 52 S.Ct. 371, 285 U.S. 
262, 76 UEd. 747. 

Fla.—Rowland v. State ex rcL Mar¬ 
tin, 176 So, 545. 

N.H.—Goodrich Falls Electric Co. v. 
Howard, 171 A 761, 86 N.H. 512. 

People V. Nebbia, 186 N.R 694, 
262 N.Y. 259, affirmed Nebbia v. 
People of State of New York, 54 
S.Ct, 505, 291 U.S. 502, 78 UEd. 
940, 89 AUR. 1469. 

“The constitutional guaranties are 
to be interpreted under the rule of 
reason. They are broad and general 
in statement but sweepingly inclu¬ 
sive. The normal exigencies of gov¬ 
ernment are matters of practical rel¬ 
evance to be given consideration. 
But the guaranties do not yield to 
them.” 

N.H,—Goodrich Falls Electric Co. v. 
Howard, 171 A 761, 766, 86 N.H. 
512. 

91. U.S.—American Mail Uine v. U, 
a, 101 Ct.Cl. 377. 

UC. — ^Walsh V, Cooper, Mun.App., 31 
A2d 883. 


N.Y.—Russell v. Wolf, 271 N.Y.S. 
639, 241 App.Div. 876, motion 

granted 195 N.B. 224, 266 N.Y. 611 
—^Weisel v. Hagdahl Realty Co., 
271 N.Y.S. 629, 241 App.Div. 314, 

Economic emergency 

Constitutionality of act declaring 
that only mortgagees holding at least 
twenty-five per cent of mortgage in¬ 
debtedness could have recourse to 
summary proceedings for sale of 
mortgaged property could not be de¬ 
cided upon ground of economic 
emergency declared by legislature to 
exist. 

Md.—U. a Mortg. Co. v. Matthews, 
173 A 903, 167 Md. 383, certiorari 
granted 55 S.Ct. 144, 293 U.a 549, 
79 L.Ed. 652, reversed 55 aCt 168, 
293 U.a 232, 79 UEd. 279, 

under war power 

(1) Direct interference with prop¬ 
erty and abridgment of constitution¬ 
al guaranties of freedom can be jus¬ 
tified under the **war power” only 
where the danger to the govern¬ 
ment is real, imi>ending and Immi¬ 
nent 

U.S.—Schueller v. Drum, D.CXPa., 51 
P.Supi>^ 383—^Henderson v. Bryan, 
D.aCaL, 46 P.SupjK 682. 

(2) Under a lease of property to 
the government for one year at a 
nominal consideration and for addi¬ 
tional yearly periods thereafter “dur¬ 
ing the present states of war and 
during three years thereafter” use 
and occupancy of the property after 
three years following cessation of 
actual hostilities without adequate 
compensation therefor was the tak¬ 
ing by the sovereign of its citizen's 
property without due process of law, 
D.a—^U. a V. Seventy-Seven Acres 

of Land, More or Less, Lrocated in 
Mobile County, D,GAIa.« 88 F.Supp, 
319. 
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The enforcement of a right secured by 
extract is not deprivation of property,93 and due 
process is not denied by the extinguishment of a 
by the happening of a condition to which it 
lias been subject.®^ 

Police power abused or inapplicable. Rights of 
property protected by the due process guaranties 
cannot be interfered with, under the guise of pro- 
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tecting the public interest, by legislative action 
which is arbitrary or without reasonable relation 
to some purpose within the competency of the 
state to effect.93 Specifically, as stated in Corpus 
Juris, which has been quoted with approval, a denial 
of due process of law results from any such stat¬ 
ute, whether staters or federal,^^ which takes away 
private property, or any of its essential attributes,®* 


98. Idaho.—Chambers v, McCollum, 
272 P. 707, 47 Idaho 74. 

He.—Inhabitants of York Harbor 
Village Corporation v. Libby, 140 
A. 382, 126 Ma 537. 

yj-nn. —State V. Houghton, 168 H.W. 
1617, 

tax.— Bielecki v. City of Port Ar¬ 
thur, Com.App., 12 S.W.2d 976. 
Szohibltlng xnonopolistle danse in 
leaM of patented aztlde 
The prohibition by Clayton Act § 3. 
Comp.St i 8835c. of clauses in leases 
o*f patented machinery which sub- 
atantially lessen competition and 
tend to promote monopoly, by pro¬ 
hibiting the use of the leased ma¬ 
chinery on shoes on which other op¬ 
erations have not been performed 
by defendants' machines, is not un¬ 
constitutional, as taking from paten¬ 
tees, without due process of law, 
property secured to them by their 
patents, since the right secured by 
patent consists only in the right to 
exclude others from making, using, 
OP vending the thing patented with¬ 
out the permission of the patentee. 
tJ.S.—United Shoe Machinery Corpo¬ 
ration V. U. S., Mo., 42 S.Ct. 363, 
268 U.S. 451, 66 L.Ed. 708, rehear¬ 
ing denied 42 S.Ct. 686, 259 U.S. 
576, 66 L.Ed. 1071. 

Property not Inhei^ently dangerous 

Where a commodity, constituting 
property not Inherently dangerous to 
persons or their fundamental rights 
or to the public welfare because of 
Its mere possession, is lawfully pos¬ 
sessed before and at the adoption or 
enactment of laws forbidding its 
possession, and its continued posses¬ 
sion is not for an unlawful use, and j 
is not an incipient nuisance, and does ' 
not Jeopardize the rights of others or 
the public welfare, and no reason¬ 
able opportunity to dispose of it 
lawfully before Its seizure is af¬ 
forded. the enforcement of such laws 
as against such previously acquired 
lawful possession may deprive per¬ 
sona of property without due process 
of law. 

Pla—In re Seven Barrels of Wine, 
83 So. 627, 79 Fla. 1. 

Sa U.a~Stewart v. National Sure¬ 
ty Co., D.C.Pa.; 1 P.Supp. 972. 

La.—Baton Bouge Bice Mill v. 
®^rbanks, Morse & Co., 114 So. 

164 La. 729, error dismissed 
FairbUnks, Morse & Co. v. Baton 


Bouge Rice Mill, 49 S.Ct. 36, 278 

U. S. 664, 73 L.Ed. 508. 

Bedemptlon of mortgage 

Ala.—Huie v. Smith, 183 So. 661, 236 
Ala. 616. 

95. U.S.—Chas. Wolff Packing Co. 
v. Court of Industrial Relations 
of Kansas, 45 S.Ct. 441, 267 U.S. 
652, 69 L.Bd. 785. 

Road Improvement Dist. No. 7 
of Crittenden County. Ark., v. St. 
Louis-San Francisco R. Co., C.C.A. 
Ark., 28 F.2d 825. 

Cal.—Clemons v. City of Los Ange¬ 
les, 216 P.2d 1, reheard 222 P.2d 
439, 36 Cal.2d 95. 

Fla.—City of Miami Beach v. Ocean 
& Inland Co., 3 So.2d 364, 147 Fla. 
480. 

Iowa.—Granger v. Board of Adjust¬ 
ment of City of Des Moines, 44 
N.W.2d 399. 241 Iowa 1356. 

La.—City of New Orleans v. South¬ 
ern Auto Wreckers, 192 So. 523, 
193 La. 895. 

Neb.—Carolene Products Co. v. Ban¬ 
ning, 268 N.W. 313, 131 Neb. 429. 
N.J.—^DeMott Homes at Salem v. 
Margate City, 56 A.2d 423, 136 N. 
J.Law 330, affirmed 67 A.2d 388, 
136 N.J.Law 639—United Adver¬ 
tising Corp. V. Board of Adjust¬ 
ment of Maplewood Tp., 66 A.2d 
406, 136 N.J.Law 336—^Brandon v. 
Board of Com’rs of Town of Mont¬ 
clair, 11 A.2d 304, 124 N.J.Law 
135, affirmed 15 A.2d 698, 125 N.J. 
Law 367. 

Ohio.—^Vandervort v. Sisters of Mer¬ 
cy of Cincinnati. 117 N.E.2d 51, 97 
Ohio App. 153—Clifton Hills Real¬ 
ty Co. V. City of Cincinnati, 21 N. 
E.2d 993, 60 Ohio App. 443. 

Pa.—Canovaro v. Brothers of Order 
of Hermits of St Augustine, 191 A. 
140, 326 Pa. 76. 

S.C.—Schloss Poster Advertising Co, 

V. City of Rock Hill, 2 S.E.2d 392, 
180 S.C. 92. 

Tex.—City of West University Place 
V. Ellis, 134 S.W.2d 1038, 134 Tex. 
222 . 

Ex parte Baker, 78 S.W.2d 610, 
127 Tex,Cr. 689. 

Vt.—Corpus Juris Secundum cited in 
State V. Calkins, 96 A,2d 815, 816, 
117 Vt 539. 

28 C.J. p 659 note 88. 

Begulations going beyond public 
need 

N.J.—^Reingold v. Harper, 78 A.2d 
64, 6 N.J. 182. 
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96. Cal.—Corpus Juris Secundum 
quoted in Wissner v, Wissner, 201 
P.2d 837. 844, 89 Cal.App.2d 759, 
reversed on other grounds 70 S.Ct 
398, 338 U.S. 655, 94 L.Ed. 424, 
rehearing denied 70 S.Ct 619, 339 
U.S. 926, 94 L.Ed. 1348, conformed 
to 219 P.2d 563, 97 Cal.App,2d 930. 

Ga.—Corpus Juris quoted in How- 
den V. Mayor and Aldermen of Sa¬ 
vannah, 169 S.E. 401, 409, 172 Gsu 
833. 

12 C.J. p 1215 note 93. 

97. U.S.—Ferris v. Wilbur, CCA. 
Va.. 27 F.2d 262. 

Cal.—Corpus Juris Secundum quoted 
itt Wissner v. Wissner, 201 P.2d 
837, 844, 89 Cal.App.2d 759. re¬ 
versed on other grounds 70 SwCt. 
398, 338 U.S. 665, 94 L.Ed. 424, 
rehearing denied 70 S.Ct 619, 339 

U. S. 926, 94 L.Ed. 1348, conformed 
to 219 P.2d 553, 97 Cal-App.2d 930. 

Ga,—Corpus Juris quoted In Howden 

V. Mayor and Aldermen of Savan¬ 
nah, 159 S.E. 401, 409, 172 Ga. 833. 

12 C.J. p 1216 note 94. 

98. Cal.—Corpus Juris Secundum 
quoted in Wissner v. Wissner, 201 
P.2d 837. 844, 89 Cal.App.2d 769, 
reversed on other grounds 70 S.Ct 
398. 338 U.S. 665, 94 L.Ed. 424, 
rehearing denied 70 S.Ct 619, 339 
U.S. 926, 94 L.Ed. 1348, conformed 
to 219 P.2d 553. 97 Cal.App.2d 
930. 

98. Ga.—Corpus Juris quoted In 
Howden v. Mayor and Aldermen of 
Savannah, 169 S.E. 401, 409. 172 
Ga. 833. 

Ill.—People V. Chicago, M. & St P, 
Ry. Co., 138 N.E. 155, 306 Ill. 486, 
28 A.L.R. 610. 

Mont—^Bettey v. City of Sidney, 257 
P. 1007, 79 Mont 314. 56 A.L.R. 
872. 

Vt—Corpus Juris Secundum cited in 

State V, Calkins, 96 A.2d 815> 816, 
117 Vt 539. 

Wash.—^Inman v. Sandvig, 16 P.2d 
696, 170 Wash. 112. 

12 C.J. p 1215 notes 93, 94. 

Denial of eviction oertlfloateB 

(1) The arbitrary and unwarranted 
denial of a landlord's application for 
a certificate permitting eviction of 
a tenant constitutes a depriving of 
property without due , process of law. 
N.T.—In re Klein, 124 N,T.S.2d 460. 

(2) Thus where university sought 
to recover possession of premises* 
and its need was immediate* denial of 



%m CONSTITUTIONAL LAW 


16A aj.S. 


or imposes unreasonable restrictions on its use and 
enjoyment,or its sale or transfer,or which 
seriously impairs or destroys the value of the prop¬ 
erty or of its use.^ Such a deprivation of property 
may also result from a statutory provision which 
is so uncertain on its face as to be inconsistent with 
due process.® 

If a remedial measure is undertaken under a 
valid law, its failure to accomplish its purpose be¬ 
cause of an unforeseen change in conditions or be¬ 
cause of human errors in its administration, hon¬ 
estly committed, does not constitute a taking of 
property without due process.®-^ However, a law 
which deprives one class of persons of the right 


to acquire and enjoy property in the same manner 
as others under like conditions and circumstances 
are permitted to do constitutes a deprivation of 
property without due process of law.®*io Certain¬ 
ly, the private property of one individual cannot 
be taken without his consent and given to another 
by the action of the legislature, 
bitrary fiat of administrative officers,or, as 
appears infra § 603, by the vote of a majority 
of the members of an industry. A taking of prop¬ 
erty without due process of law is not excused or 
justified or made legal by a possibility or even a 
promise that the agency which does the taking 
subsequently may repent and give the property 
back.®*®5 Where property is taken under statutory 


certificates of eviction by Housingr 
"Commission deprived it of its proper¬ 
ty without due process and was ar¬ 
bitrary and capricious. 

N.T.—Application of New York Uni¬ 
versity, 105 N.T,S.2d 937, 201 Miac. 
316, affirmed 110 N.Y.S.Sd 507, 279 
App.Div. 887, affirmed New York 
University v. Temporary State 
Housing Rent Commission, 106 N. 
E.2a 44, 304 N.Y. 124. 

(3) But where buildings were to 
be demolished to build university’s 
medical center, and demolition of 
buildings was not immediately in 
prospect, and an acute housing 
shortage existed, fact that determi¬ 
nation that university was not en¬ 
titled to certificates of eviction 
would result in a small financial loss 
to the university would not result 
in a deprivation of university’s prop¬ 
erty without due process of law, 
N.Y.—Application of New York Uni¬ 
versity, 129 N.Y.S.2d 77, 205 Misc. 
790. 

99. U.S.—Block V, Hirsh, App.D.C., 
41 act 458, 256 U.S. 135, 65 UEd. 
865, 16 A.Li.R. 165, certiorari denied 
41 act. 468, 256 U.S. 135, 65 "UBd. 
865, 16 A.UR. 165. 

Owensboro Ditcher & Grader Co. 
v. Ltucas, D.C.Ky., 18 F.2d 798, ap¬ 
peal dismissed Uucas v. Owensboro 
Ditcher & Grader Co., C.C-A., 22 
F. 2 d 1015. 

Ala,—^Alabama Great Southern R. Co. 
V. Cummings, 100 So. 553, 211 Ala. 
381, 33 A.UR. 439. 

Ga.—Corpus JWcis quoted in Howden 
V. Mayor and Aldermen of Sa¬ 
vannah. 159 S.R 401, 409, 112 Ga. 
833. 

Me.—Mclnnes v. McKay. 141 A- 699, 
127 Me. 110. affirmed McKay v. Mc¬ 
lnnes, 49 act 344, 279 U.a 820, 73 
D.Ed. 975. 

Mont—Freeman v. Board of Adjust¬ 
ment of City of Great Palls. 34 
534. 97 Mont 342. 

—^Arveme Bay Const. Co. v. 
That^er, 15 N.E.2d 587, 278 N.Y., 


222 —Headlf»y v. City of Rochester, 
6 N.E.2d 198, 272 N.Y. 197. 

People V. Wood, 272 N.T.S. 258, 
151 Misc. 66 —In re Littleton’s Es¬ 
tate, 223 N.y.a 470, 129 Misc, 845. 
S.C.—Salley v. McCoy, 1^9 S.E. 196, 
182 ac. 249—Henderson v. City of 
Greenwood, 172 S.E. 689. 172 S.C. 
16. 

Utah.—-Bountiful City v, De Luca, 
292 P. 194, 77 Utah 107, 72 A.L.R. 
657. 

Corpus Jtiris Seormdum cited in 
State V. Calkins, 96 A.2d 815, 816, 
117 Vt 539. 

Wash.—Inman v. Sandvig, 15 P. 2 d 
696. 170 Wash. 112 . 

Wis.—Wisconsin Telephone Co. v. 
City of Milwaukee, 270 N-IV". 336, 
223 Wis. 251. 

12 C.J. p 1215 note 96. 

Particular regnlatiozLs or restrictions 
held di^iial of due process 

( 1 ) Declaring a nonnavigable 
stream to be navigable. 

Pa.—Commonwealth v, Foster, 36 Pa. 
Super. 433. 

12 C.J. p 1217 note 34 . 

(2) Restricting, or charging for 
use of, navigable waters without 
making any Improvement of naviga- 

1 bility. 

; Iowa.—^Witke v. State Conservation 
Commission, 56 N.W.2d SS 2 , 244 
Iowa 261. 

(3) I>eprlving a person of vested 
homestead rights. 

Neb.—Draper v. Clayton, 127 N.W. 
369, 87 Neb. 443, 29 L.R-A,N.S., 
153, 

(4) Prohibiting cemetery from 
prohibiting erection of headstones 
approved by government for soldiers’ 
graves. 

Ill-—People V. John Doe of Rosehill 
Cemetery Co., 166 N.E. 112 , 334 
Ill. 555. 

( 6 ) Prohibiting excavation within 
municipality for purpose of remov¬ 
ing dirt or gravel, or any other 
natural substance in the soil thereof. 
Tex.- Stone v. Kendall, Clv.App., 
268 S,W. 759. 


( 6 ) Regulating and restricting cot¬ 
ton cultivation. 

Tex.—State v. Smith, Clv.App., 47 
S.W.2d 642. 

99.5 Prohibiting sales of to BTa. 
groes 

Okl.—Crist V. Henshaw, 163 P 2d 

214, 196 Okl. 168. 

1 , U.S.—Ferris v. Wilbur, C.C.AVa., 
27 P. 2 d 262—U. S. v. Heinrich, D.C. 
Mont., 12 P. 2 d 938, affirmed. C-CA.. 
16 F.2d 112 . 

Fla.—Rowland v. State ex reL Mar¬ 
tin, 176 So. 545. 

Ill.—^Anderson v. Shepard, 121 N.E. 

215, 285 III. 544. 

Mont.—Freeman v. Board of Adjust¬ 
ment of City of Great Palls, 34 P. 
2d 634, 97 Mont 342—Bettey v. 
City of Sidney, 257 P. 1007, 79 
Mont. 314, 56 A.L.R. 872. 

N-Y.—People v. Wood, 272 N.Y.a 258, 
151 Misc. 66 . 

Pa.—Dufour v. Maize, 56 A 2d 675, 
358 Pa. 309, 1 A.L.R.2d 563. 

Vt.—Corpus Juris Seouudum cited in 
State V. Calkins, 96 A 2d 815, 816, 
117 VL 539. 

Wash.—Inman v. Sandvig, 15 P.2d 
696, 170 Wash. 112 . 

2 . U.S,—Bandini Petroleum Co. v, 
Superior Court of State of Califor¬ 
nia in and for Los Angeles Coun¬ 
ty. Cal., 52 S.Ct. 103, 284 U.S. 8 , 
76 LuEd. 136. 78 AL.R. 826. 

2.5 U.S.—Smith V. Witherow, COA 
Pa., 102 F.2d 638. 

2.10 Ill.—^Metropolitan Trust Co. v. 
Jones. 51 N.E. 2 d 256, 384 RL 248, 
149 AL.R. 1416. 

2.15 U.S.—Republic Natural Gas Ca 
V, Baker, C.AKan., 197 F.2d 647. 
N.Y.—In re Wacht’s Estate, 32 N.Y.& 
2d 871. 

2.20 N.Y.—^Noyes v. Erie 8 b Wyo¬ 
ming Farmers Co-op Corp., 10 N. 
Y.S.2d 114, 170 Misc. 42, reversed 
on other grounds 22 N.E. 2 d 334, 281 
N.Y. 187. 

2.25 N.Y.—Twitty v. Donlon, 133 N. 
Y.a 2 d 38L 
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authority in derogation of common right, every req¬ 
uisite of the statute having a semblance of bene¬ 
fit to the owner must be complied with, or the 
proceeding will be ineffectual.2-30 
CImnge in rule of law. There is no vested right 
in a mere rule of law as stated supra § 223, and, 
therefore, while property rights which have be¬ 
come fully vested under a given state of the law 
are protected, as explained supra §§ 225-255, a 
mere change in the law is not an unconstitutional 
deprivation of property,* such as with respect to a 
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change in the form or use of public property;'* 
and, if vested rights are not affected, the legisla¬ 
ture may change or limit the character of estates 
and how they may be created, divested, or sold, 
without violating the due process guaranty.^ 

On the other hand, a legislative act which, by 
virtue of its retrospective effect, operates to dh^est 
a vested right amounts to a taking of property with¬ 
out due process of law,® as where it contingently 
deprives a person of property, the right to which 
was perfect under prior laws,*^ unless it is a valid 


^ Or.— Elliott V. Clement, 149 P.2d 
985 , 175 Or. 44, rehearing* denied 
151 P.2d 739, 175 Or. 44. 

U.S.—Harlow v. Ryland, D.C.Ark., 
78 P.Supp. 488, aflarmed, C.A., 172 
F.2d 784. 

Cal.— Roberts v. Wehmeyer, 218 P. 
22, 191 Cal. 601. 

Ga-— Wall V. Morris, 101 S.E. 683, 149 
Ga. 632. 

Ky.—Leiserson & Adler, Inc. V. 

ICeam, 266 S.1V.2d 352. 

Md.—^Marburg v. Mercantile Bldg. 

Co., 140 A 836, 154 Md. 438. 

Ohio.—Leis V. Cleveland Ry. Co., 128 
NJE. 73, 101 Ohio St. 162. 

Clifton Hills Realty Co, v. City 
of Cincinnati, 21 N.E.2d 993, 60 
Ohio App. 443. 

13 CX p 1216 note 2. 

GvarrDlliig or reversal of decisions 

(1) Mere fact that state court 
overrules its previous decisions on a 
question of state law does not con¬ 
stitute a denial of “due process of 
law*’ in violation of Fourteenth 
Amendment to federal Constitution. 
X.C.—State ex rel. Summrell v. Car¬ 
olina-Virginia Racing Ass’n, 83 S. 
K2d 501, 240 N.C. 614. 

(2) The mere fact that a state 
court reverses a former decision to 
the prejudice of one party does not 
take away his property without due 
process of law. 

U.S.—Carolina-Virginia Racing Ass’n 
V. Gaboon, C.A.N’.C., 214 F.2d 830. 

(3) So, also, overruling of decision 
made after plaintifC acquired his 
rights deprived him of no property 
right in violation of the due proc¬ 
ess clause. 

Ofcl.—McCray v. Miller, 186 P. 1089, 
78 Okl, 16, 

Statniory rights 

<1) Claims for minimum wages, 
overtime compensation, liquidated 
damages and penalties under Fair 
LaW Standards Act are not “vested 
property rights” within protection of 
Fifth Amendment, but are simply 
statutory rights, and may be with¬ 
drawn by congress at any time before 
ripening into final judgment. 

U.S.—Burfeind v. Eagle-Picher Co. of 
Tex., D.C,Tex., 71 F.Supp. 929. 

(2> The right of a landowner to 


remonstrate In a levee proceeding is 
a statutory right and not a property 
right. 

Ind.—McKee v. Hasler, 98 N.E.2d 
657, 229 Ind. 437. 

■4. Pa.—Conneaut Lake Ice Co. v. 

Quigley, 74 A 648, 225 Pa. 605. 

12 C.J. p 1216 note 3. 

Private property devoted to pub¬ 
lic use, such as that of a common 
carrier, ceases to be jus privati only, 
and is affected with a public interest. 
It then becomes subject to public 
regulation, and if in that regulation 
the enjoyment of some of its attri¬ 
butes are disturbed, and the owner 
suffers injury, this does not deprive i 
him of his property without due 
process of law, 

IT. S.—Delaware, L. & W. R. Co. v. 
Town of Morristown, C.C.AN.J., 
14 F.2d 257, reversed on other 
grounds 48 S.Ct, 276, 276 U.S. 182, 
72 KEd. 523, 56 AD.R. 756. 

5. Cal.—^Roberts v. Wehmeyer, 218 
P. 22, 191 Cal. 601. 

La.—State ex rel. Muslow v. Louisi¬ 
ana Oil Refining Corporation, App., 

176 So. 686 , motion denied, App., 

177 So. 476, affirmed 58 S.Ct. 832, 
304 U.S. 197, 82 L.Ed. 1287, re¬ 
hearing denied 58 S.Ct. 1044, 304 
U.S. 589, 82 L.Ed 1549. 

Md.—^Marburg v. Mercantile Bldg. 

Co., 140 A 836, 154 Md. 438. 

N.Y.—Gedney v. Marlton Realty Co., 
179 N.E. 766, 258 N.Y. 355. 

Mutual Life Ins. Co. of New 
York V. Smyth, 282 N.Y.S. 136, 156 
Misc. 400, reversed on other 
grounds 286 N.Y.S. 293, 247 App. 
Div. 27. 

A valid exercise of police power 
may affect or destroy property val¬ 
ues, where the use of the property 
for its original purpose has become 
unlawful by a change in public pol¬ 
icy as disclosed by a new statute. 

—Miller v, McLaughlin, 224 N.W. 
18, 118 Neh. 174, affirmed 50 S.Ct, 
296, 281 U.S. 261, 74 L.Ed. 840. 

The sovereignty of a state is su¬ 
preme over real property situated 
within its boundaries, and it may es¬ 
tablish rules of law and procedure 
for the transfer and settlement of 
titles to real property, provided the 


[ property in question is brought un¬ 
der control of its court, and a rea¬ 
sonable opportunity to be heard is 
given to all interested parties. 

U.S.—Heck V. Nicholas, C.C.ANeb., 
6 F.2d 10. 

Bight to succession prior to death of 
ancestor 

( 1 ) Since the right to succession 
exists only by statutory authority, it 
may be changed, limited, or abolish¬ 
ed by the legislature at any time pri¬ 
or to the death of the ancestor, 

, without violating the due process 
I clause. 

Cal.—In re Bevilacqua’s Estate, 191 
P.2d 752. 31 Cal.2d 580. 

( 2 ) Thus, the statute, declaring 
nonresident aliens* rights to inherit 
property in state dependent on ex¬ 
istence of American citizens’ recip¬ 
rocal rights to take property in such 
aliens’ countries on same terms and 
conditions as residents and citizens 
thereof, is not invalid as violating 
due process clause of federal Consti¬ 
tution. 

Cal.—^In re Bevilacqua’s Estate, su¬ 
pra. 

(3) The statutory provision, plac¬ 
ing on nonresident aliens, claiming 
deceased resident’s property in state 
as his heirs, burden of proving 
American citizens’ reciprocal rights 
to take property in such aliens’ 
country on same terms and condi¬ 
tions as residents and citizens there¬ 
of, is not invalid. 

Cal.—In re Bevilacqua’s Estate, su¬ 
pra. 

6 - Cal.—^In re Thornton’s Estate, 33 
P.2d 1, 1 CaL2d 1, 92 AL.R. 1343. 
Ky.—Leiserson & Adler, Inc. v. 

Keam. 266 S.W.2d 352. 

Okl.—Franklin v. Mar gay Oil Corp., 
153 P.2d 486, 194 Okl, 519. 

Pa.—Canovaro v. Brothers of Order 
of Hermits of St Augustine, 191 
A 140, 326 Pa. 76. 

Tex.—Crossman v. City of Galveston, 
247 S.W. 810, 112 Tex. 303, 26 AL, 

R. 1210. 

Vt.— Corpus Juris Secundum cited In 

State V. Calkins, 95 A 2d 815, 816, 
117 Vt. 539. 

7. S.C.—Muldraw v. Caldwell, 175 

S. E. 501, 173 S.a 243. 

12 C.J. p 1216 note 98. 
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exercise of some fundamental power, such as the 
police power, the taxing power, or the power of 
eminent domain * 

§ 603. Deprivation by Individuals or Corpora¬ 
tions without Legislative Authority 

ConstItutJofiaf guaranties against deprivation of prop- 
erty without due process have no appiication to a tak¬ 
ing by individuals or corporations which is not sought 
to be Justified under iegislative authority. 

The constitutional guaranties against the depriva¬ 
tion of property without due process have no ap¬ 
plication to a taking by individuals or corporations, 
which is not sought to be justified under legislative 
authority,^ since, as discussed supra §§ 568, 569, the 
constitutional guaranties of due process are directed 
against the taking of property by, or under the au¬ 
thority of, the state or federal governments. The 
Fourteenth Amendment simply furnishes a guaranty 


against any encroachment by the state on the funda¬ 
mental rights which belong to every citizen, and 
adds nothing to the rights of one citizen against an¬ 
other,^® and does not preclude competition between 
private enterprises.'^^ A statute, however, is void 
where the effect of its enforcement is to deprive 
persons of their property without due process of 
law, even though actions for its enforcement may be 
brought only by private individuals and not by, or 
in the name of, the state or any oflficer thercof.l^ 

Many acts done by an agency of the state, as, 
for instance, by a municipal corporation or munici¬ 
pal officers, may be illegal in their character when 
tested by the laws of the state, and may on that 
ground be assailed, and yet they cannot, for that 
reason alone, be impeached as being inconsistent 
with the guaranty of due process of law.^^ The due 
process guaranty is not violated by the casual use 


8. Pa.—Canovaro v. Brothers of Or¬ 
der of Hermits of SL Augustine, 
ISl A. 140, 326 Pa. 78. 

9. Ga.—Dunn Motors t. General 
Motors Acceptance Corporation, 
167 S.E. 8S7. 46 Ga.App. 459. 

Me.—Inhabitants of York Harbor 
Village Corporation v, Idbby, 140 
A 382, 126 Me. 537. 

Miss.—Dixie Greyhound Dines v. 
Mississippi Railroad Commission, 
163 So. 443. 174 Miss. 1. 

K.T.—Watchtower Bible A Tract 
Soc. V. Metropolitan Life Ins. Co., 
69 N.T.S.2d 386, 188 Misc. 978, af¬ 
firmed 76 Jr.T.S.2d 81. 272 App.Div. 
1039, reargument denied 75 N.T. 
S.2d 660, 273 App.Div. 759, affirm¬ 
ed 79 N.E.2d 433, 297 N.T, 339, 3 
A.L.R. 2d 1423, certiorari denied 69 
S.Ct. 232, 335 U.S. 886, 93 L.Ed. 
425, rehearing denied 69 S.Ct. 479, 
335 U.S. 912, 93 LBd. 446. 

N.C.—Charlotte Park and Recrea¬ 
tion Commission v. Barringer, 88 
S.B.2d 114, 242 N.C 311. 

Ter.—Sanger Bros, v, Hunsucker, 
Civ.App., 212 S.W. 614, error dis¬ 
missed 41 S.Ct 320, 254 U.S. 621. 65 
LBd. 443. 

12 ax p 1217 note 36. 

Baforeement of a condition, in 
subordination to whldh land is held 
is not a deprivation of property 
without due process of law. 

U.S.—Mohawk Oil Cow t. Layne, D. 
GLa., 270 P. 841. 

Me.—Inhabitants of Torfc Harbor 
Village Corporation v. Libby. 140 
A 382. 126 Me. 537. 

Okl.—^Linder v. Stapp, 178 P,2d 617, 
198 Okl. 366. 

Matters h^ not zeenlt of govern^ 
xnent action 

Where a majority of railroad coach ' 
Ot«mziers chose a certain union as 
their cblleetive bargaining agent at 
«» ordered by the National! 


Mediation Board pursuant to its au¬ 
thority under the Railway Labor 
Act. if certification of that union as 
the proper representative for the 
craft would mean that white rather 
than colored men would represent 
coach cleaners in negotiations with 
railroad, that condition would ob¬ 
tain because a majority voted for It 
and not by reason of any govern¬ 
mental action, and hence would not 
infringe on any constitutional rights 
of colored cleaners. 

D.C.—National Federation of Ry. 
Workers v. National Mediation 
Board, 110 P.2d 629, 71 App.D.C. 
266, certiorari denied 60 S.Ct, 975, 
310 U.S. 628, 84 LBd, 1399. 

Xa U.S,—U. S. V. Cruikshank. L«a., 
92 U.S. 542, 23 LBd. 588. 

D.C.—National Federation of Ry. 
Workers v. National Mediation 
Board. 110 P.2d 629, 71 App.D.C. 
266, certiorari denied 60 S.Ct. 975, 
310 U.S. 628, 84 LBd. 1399. 

12 C.J. p 1217 note 37. 

11. U.S.—^Puget Sound Power A 
Light Co. V, City of Seattle. Wash., 
64 act. 542. 291 U.S. 619, 78 L 
Ed. 1025, rehearing denied 54 S.Ct. 
712, 292 U.a 603, 78 LBd. 1466. 
N.D.—Ferch v. Housing Authority of 
Cass County, N.D., 69 N.W.2d 849. 
IZ. U.S.—Central of Georgia R. Co. 
V. Alabama 3EI. Commn., C.C.Ala., 
161 P. 925, reversed on other 
grounds 170 F, 225, 95 aC.A 117. 
Assessments on oemetery lots 
A statute empowering the direc¬ 
tors of a cemetery to levy assess¬ 
ments on lots for the purpose of! 
improving its grounds or enhancing 
its convenience, and providing for 
the collection of such assessments 
by suit, or sale of lots on which as¬ 
sessments are not paid according to 
the regulations xi»de and ordered by 
the directors, Is not unconstitutional i 
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as seeking to take property without 
due process of law or depriving lot 
owners of a remedy by due course 
of law. 

Ind.—Paul V. Walkerton Woodlawn 
Cemetery Ass'n, 184 N.E3. 637, 204 
Ind. 693. 

: Plooding land 

Where land of lower owner was 
injured by a public agency^s accu¬ 
mulating water behind unfinished 
dam and then releasing same during 
flood time, there was a “taking" of 
property without due process, au¬ 
thorizing recovery for resulting In¬ 
jury. 

S.C.—Taylor v. Lexington Water 
Power Co., 163 S.E. 137, 165 S.C. 
120 . 

13. U.S.—Owensboro Water Works 
Co. V. Owensboro, Ky., 26 S.Ct 
249, 200 U.S. 38, 50 LBd. S6L 
Missouri Utilities Co. v. City of 
California, Mo., D.aMo., 8 P.Supp. 
454, appeal dismissed, C.aA, 79 
F.2d 1003. 

Mont—Farmers State Bank of Con¬ 
rad V. City of Conrad. 47 P.2d 853, 
100 Mont 415. 

12 C.X p 1217 note 38. 

Application, of funds 

Property owners whose property 
is covered by a lien to secure the 
town's bonds given in payment of 
an electric light plant have no right 
to have the income of the plant ap¬ 
plied exclusively to liguidation of 
the purchase price, and another bond 
issue pledging the income of the 
plant to pay for improvements and 
extensions does not deprive such 
owners of due process of law. 
Oolow—Cook V. City of Delta, 64 P. 
2d 1267, 100 Colo. 7—Searle v. 
Town of Haxtun, 271 P. 629. 84 
Colo. 494. 

Contract to grade road 

Contract whereby county agreed 
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of armsed public property for public entertainments 
to avoid loss of revenue on such property, and there- 
by to lighten the general burden of taxation or 
by the establishment by a municipality of a station 
for the sale of gasoline and oil, in competition with 
private persons, even though their property becomes 
less valuable or their business is rendered unprofit¬ 
able by reason of such competition.^^ 

The due process guaranty has been held to be 
Tiolated by the act of the supreme authority of a 
fraternal society in forfeiting the property of an 
inferior lodge vrithout notice, charges, a hearing, 
or the finding of guilt,but not by such a society’s 
repeal of a bylaw adding benefits in addition to 
those contained in the certificate of membership, 
or by the action of the society in depriving a mem¬ 
ber of the society of his rights and privileges as 
a member for the violation of its rules.^® Where 
an existing local union had a full and fair hearing 
on its complaint of the formation of a new local 
and the jurisdiction thereof, and the existing local 
was accused of no wrongdoing, and no action 
against it was pending, it could not complain that 
it had been deprived of due process of Iaw.i®'5 

Just as, under the due process clause, the property 
of one individual cannot be taken without his con¬ 
sent and given to another by the action of the legis¬ 
lature or by the arbitrary fiat of administrative of¬ 
ficers, as discussed supra § 602, so also property may 


not be taken from one individual and given to an¬ 
other by the vote of a majority, even a substantial 
majority, of the members of an industry.^^-^o 

§ 604. Creation, Alteration, and Regulation 
of Municipalities 

a. In general 

b. School districts generally 

c. Annexing or detaching territory 

d. Notice or opportunity to be heard 

a. In General 

Except in so far as a constitution expressly provides 
otherwise, the power of the state to create, control, and 
regulate municipal and quasi-municipat corporations with 
respect to their property rights is not subject to the 
restrictions of the due process guaranty. 

Except in so far as a constitution expressly pro¬ 
vides that municipalities are protected by the due 
process clause against legislative alienation and 
transfer of their property to private persons,^*'^^ 
the power of the state to control and regulate the 
property rights of municipal corporations, or of 
quasi-municipal corporations, such as drainage, 
highway, school, or other districts, authorities, or 
commissions, is not subject to the restrictions of 
the due process of law guaranties, in so far as the 
property is held and used by such corporations, or 
agencies of the government, in their governmental 
or public capacities.^® This has even been held to 


to grade state-aid road within coun¬ 
ty for stated consideration to be 
paid by highway board, less stipu¬ 
lated percentage borne by county, 
is not illegal as depriving county 
taxpayers of their property without 
“due process of law.*' 

Ga.—Spain v. Hall County, 165 S.E. 

613, 175 Ga. 600. 

Breach of ocmtract 

(1) A breach of contract by a 
municipal corporation does not in 
itself constitute a deprivation of 
property without due process of law. 
U.S.—^McCormick v. Oklahoma City, 

Okl., 35 S.Ct. 455, 236 U.S. 657, 59 
L,Ed. 771. 

(2) The refusal of a city to carry 
out a contract with a railroad com¬ 
ply. providing for reimbursement 
of the company under certain con¬ 
ditions, and which is invalid as dis¬ 
criminatory, does not deprive the 
company of property without due 
process of law. 

City of Corbfo r. Lrouisville & 
N. R. Co., 26 S.W.2d 539, 233 Ky, 
709. 

state eonstitntloii 
Betennination by a city council 
2 hat a house is a nuisance, although 
on notiOe and opportunity to defend, 
to not **due process” within Const 
16A C.J.S.-46 


art 1, § 19, as the city council can¬ 
not exercise judicial functions, in 
view of Const, art 5, § 1, giving to 
the legislature the exclusive power 
to establish judicial tribunals in ad¬ 
dition to those provided by the con¬ 
stitution. 

Tex.—^Reagan v. City of Texarkana. 
Civ.App., 238 S.W. 717, affirmed 
City of Texarkana v. Reagan, 247 

S.W, 816, 112 Tex. 317. 

14. Md.~Gottlieb-Knabe & Co. v. 
Macklin, 71 A. 949, 109 Md. 429, 31 
L,.R.A,.N.S., 580, 16 Ann.Cas. 1092. 

15. U.S.—Mutual Oil Co. v. Zeh- 
rung, D.C.Neb.. 11 F.2d 887. 

16. Cal,—Supreme Lodge of the 
World, Loyal Order of Moose, v. 
Los Angeles Lodge, No. 386, Loy¬ 
al Order of Moose, 169 P. 1040, 
177 Cal. 132. 

17- Ill.—Jenkins v. Talbot, 170 N.E. 
735, 338 HI, 441, 80 A.L.R. 638, 
appeal dismissed McKissick v. Tal¬ 
bot, 51 S.Ct 342, 283 U.S. 782, 75 
L.Bd. 1412. 

18- Kan.—^Moore v. National Coun¬ 
cil K. & L. S., 70 P. 362, 65 Kan. 
452. 

Tex.—Lone Star Lodge No. 1,935 
H. & L. H. V. Cole, 131 S.W. 1180, 
62 Tex,Civ.App. 500. 
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18.5 N.T.—^Nilan v. Colleran, 27 N. 
E.2d 511, 283 N.T. 84. 

18.10 N.T.—^Noyes v. Brie & Wy¬ 
oming Farmers Co-op. Corp-, 10 N. 

T. S.2d 114, 170 Mfsc. 42, reversed 
on other grounds 22 N.E.2d S34, 
281 N.T. 187. 

18.50 La.—Orleans Parish School 
Bd. V. City of New Orleans, App., 
56 So.2d 280. 

19. U.S.—^Risty V. Chicago, R I. & 
P. Ry. Co., S.D., 46 S.Ct 236, 270 

U. S. 378, 70 L.Ed. 641—Trenton v. 
State of New Jersey, N.J., 43 S. 
Ct 534, 262 U.S. 182, 67 L.Ed. 937, 
29 A.L.R, 1471. 

City of Tulsa v. Oklahoma Na¬ 
tural Gas Co., D.C.Okl., 4 F.2d 
399, appeal dismissed 46 S.Ct 17, 
269 U.S. 527, 70 L.Ed. 395. 

Ill.—People ex rel. Royal v. Cain, 
101 N.E.2d 74, 410 Ill. 39. 

La.—State ex rel. Kemp v. City of 
Baton Rouge, 40 So.2d 477, 215 
La. 315. 

Orleans Parish School Bd. v. 
City of New Orleans, App., 56 So. 
2 d 280. 

Minn.—^Monaghan v. Armatage, 15 
N.W.2d 241, 218 Minn. 108, appeal 
dismissed 65 S.Ct 436, S23 U.S. 
681, 89 L.EcL 552. 
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be true of property held in furtherance of proprie¬ 
tary functions but it has also been held that 
municipal or quasi-municipal corporations may be 
subject to such restrictions with respect to property 
rights held and used by them in their proprietary 
or private capacities,^*^ 


16A C.J.S. 

It follows that the due process of law giiaranty is 
generally not violated with respect to the property 
either of the municipality or of private owners 
therein by action of the state or of one of its agen¬ 
cies, under a statute providing for the creation, al¬ 
teration, and regulation of a municipal or quasi- 
municipal corporation,21 such as an airport au- 


Mo.—State ex reh Becker v. Wells- 
ton Sewer Dist of St. Louis Coun¬ 
ty, 58 S.W. 2 d S 88 , 332 Mo. 547— 
State ex rei. Richart v. Stouflfer, 
197 S.W. 248, 

X.J.—Jersey City v. Martin, 19 A- 
2d 40, 126 N.J.Law 353. 

N.Y.—Robertson v. Zimmermann, 196 
N.E. 740, 268 N.T. 52. 

N.D.—School Diet. No. 94 v. King, 
127 NT.W. 515, 20 N.D. 614. 

Chio.—City of Cincinnati v. Rosl, 
App., 109 N.E.2d 290, appeal dis¬ 
missed Reitz V. Morr, 107 N.E.2d 
113, 168 Ohio St 180. 

Or.—Petition of Board of Directors 
of Tillamook People's Utility Dist, 
86 P.2d 460, 160 Or. 530. 

Fa.—Poor Dist of City of Willlams- 
pOkTt V. Lycoming County, 164 A. 
339, 309 Pa. 405. 

Chester County Inst. Dist v. 
Commonwealth, CoimPL, 48 Dauph. 
Co. 138, reversed on other grounds 
17 A.2d 212, 341 Pa. 49. 

Tenn.—^HamfUon County v. Gerlach, 
140 aW,2d 1084. 176 Tenn. 288— 
Brittain v. Guthrie, 51 S.W.2d 
848, 849, 164 Tenn. 669—Edmond¬ 
son V. Board of Education of 
City of Memphis, 69 S.W. 274, 108 
Tenn, 557, 58 L.R.A. 170. 

Tex—City of Beaumont v. Gulf 
States Utilities Co., Civ.App., 163 
S.‘W.2d 426, error refused. 

Vt.—Jones V. Vermont Asbestos Cor¬ 
poration, 182 A 291, 108 Vt 79. 
Wis.—Madison Metropolitan Sewer¬ 
age Dist V, Committee on Water 
Pollution, 60 N.W.2d 424, 260 Wis. 
229. 

Taxation regulations see infra IS 
648-653- 

£ooatioaEL of ootutty Jadl 

County being merely irolitical 
division of state and not possessing 
private character of cities, there Is 
no taking of county property with¬ 
out due process by a statute regu¬ 
lating location of jalla 
IlL—Dunne v. Rock Island County, 
119 N.R 591, 283 Ill. 628, error 
dismissed Rock Island County v. 
Dunne, 39 S.Ct 10, 248 U.a 532, 
63 UEd. 405. 

xnssolictioa or Hopiidatloa of town 

(1) Statute authorizing board of 
county commissioners by resolution 
to dissolve any town when assessed 
valuation thereof drops to less than 
forty thousand dollars is not Invalid 
as violative of due process of law 
dtsnsft of Constitution. 

IQbxi.—T own of Brldgla ▼, County 


of Koochiching, 35 N.W.2d 537. 227 
Minn. 221. 

(2) 3Private Act providing for re¬ 
peal of town charter of Butler and 
for a liQuIdating agent to wind up 
its affairs is not unconstitutional 
as taking property of taxpayers 
without due process of law in view 
of general law providing for dis¬ 
tribution to taxpayers of proceeds 
of sale of property of municipality 
whose charter must be surrendered. 
Tenn.—Caldwell v. Harris, 204 S. 

W.2d 1013, 185 Tenn. 209. 

19.5 Minn.—^Monaghan v. Armatage, 
15 N.W.2d 241, 218 Minn. 108, ap¬ 
peal dismissed 65 S.Ct. 436, 323 

U. S. 681, 89 L.Ed. 552. 

2 a U.S.—Trenton v. State of New 
Jersey. N.J., 43 S.Ct. 634. 262 U.S. 
182, 67 L.Ed. 937, 29 AL.R. 1471. 
Fla—State ex rel. Attorney General 

V. City of Avon Park, 149 So. 409, 
108 Fla 641, rehearing denied 
State ex rel. Davis v. City of Av¬ 
on Park, 151 So. 701, 117 Fla 556, 
modified on other grounds 158 So. 
159, 117 Fla 566, 98 A.L.R. 230. 

Tex.—City of Beaumont v. Gulf 
States Utilities Co., Civ.App., 163 
' S.W.2d 426, error refused. 

Wis.—Madison Metropolitan Sewer¬ 
age Dist. V. Committee on Water 
PolluUon, 60 N.W.2d 424, 260 Wis. 
229—Town of B^l v. Bayfield 
County, 239 N.W. 503, 206 Wia 297. 
A statute req.uixisg izLsuraiLoe by 
the state of all public property is 
unconstitutional as regards proper¬ 
ty of cities and towns as being an 
unlawful interference with munici¬ 
pal functions and an attempt to take 
municipal property without due pro¬ 
cess of law. 

Mont.—State ex rel. City of Mis¬ 
soula V. Holmes, 47 P.2d 624, 100 
Mont 256, 100 ADR 581. 
Begulatlon of fire depastmaiit 
A statute is invalid as depriving 
a city of its proprietary rights of 
property without due process of law 
which requires it to operate its fire 
department on the three-platoon bas¬ 
is and to pay a minimum wage. 
Mont.—State ex reL Kem v, Ar¬ 
nold, 49 P.2d 976, 100 Mont 246, 
100 AL,R. 1071. 

2L U.S.—Joslin Mfg. Co. V. City of 
Providence. RX, 43 S.Ct 684, 262 
U.S. 668 , 67 L-Ed. 1X67. 

Ala*—Robinson v. City of Ensley, 
52 So. 69—City of Ensley v. Simp¬ 
son, 52 So. 61, 166 Ala 366. 
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Ga—Green v. City of Atlanta. 135 
S.E. 84, 162 Ga 641. 

Ill.—Kocsis V. Chicago Park Dist, 
198 N.E. 847, 362 IlL 24. 

Miss.—Gambrill v. Gulf States Creo- 
soting Co., 62 So.2d 772, 216 Mim 
505. 

Mo.—In re Montgomery, 55 S.W.2d 
1017, 227 Mo.App. 444. 

Tenn.—^Nashville, C. & St X Ry. v. 
Obion County, 39 S.W.2d 747, 162 
Tenn. 604—Spencer-Sturla Co. v. 
City of Memphis, 290 S.W. 608, 155 
Tenn. 70—Edmondson v. Board of 
Education of City of Memphis, 69 
S.W. 274, 108 Tenn. 557, 58 L.R.A 
170, 

Wyo.—State v. Snyder, 225 P. 1102, 
31 Wyo. 333. 

Regolatlons held not violations of 
due process guaranty 

(1) Authorizing municipality to 
extend service of municipally owned 
utility outside its limita 
Ohio.—Miller v. Village of Orrville, 
192 N.E. 474, 48 Ohio App. 87. 

<2) Forbidding county commis¬ 
sioners to award a contract for 
county printing to a paper which 
has not been published in the county 
for one year preceding the award¬ 
ing of the contract. 

Mont.—State v. Board of Com'ra of 
Liberty County. 225 P. 389, 70 
Mont- 252. 

(3) Imposing expenses of main¬ 
tenance of harmless insane paupers 
on county of commitment 
Wash.—State v. Pierce County, 231 

P. 801, 132 Wash. 155, 46 AL.R, 
594. 

(4) Providing for the housing of 
municipal courts in county court¬ 
house. 

Neb.—State v* Board of Com’rs of 
Douglas County, 189 N.W. 639, 109 
Neb. 35. 

(5) Vesting title to city poor dis¬ 
trict’s property in city after doing 
away with such district and estab¬ 
lishing county poor district 

Fa—Poor Dist of City of Williams¬ 
port v. Lycoming County, 164 A 
339, 309 Pa. 405. 

(6) Authorizing transfer of city’s 
transit facilities to city transit au¬ 
thority. 

N.Y.—Saizman v. Impellitteri. 124 
N.Y.S.2d 369, 203 Misa 488. aflarm- 
ed 122 N.T.S.2a 787, two cases, 281 
App.Div. 1023, 1024, modified on 
other grounds by 113 N.EL2d 543, 
205 N.Y. 414. 
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thority or commission,a drainage, reclamation, j highway or road district,^3 hospital district,^3^5 
or irrigation district,32 fire protection district,22.5 | park district, 23*10 public utility district,24 sewer dis- 


(7) Forbidding: municipal corpora¬ 
tions to sell or enrage in business 
of selling monuments for cemetery 
lots, but permitting” them to sell 
monuments on hand. 

3lass.—Opinion of the Justices, 79 
K'.E.M 889, 323 Mass. 759. 

( 8 ) Other regulations. 

aC.— Gaud V. Walker, 63 S.E.2d 316, 
214 S.C. 451. 

Imposing license fee on city for in¬ 
crease of nse of water 
As to a city taking water from a 
river under statutory authority there 
is no deprivation of an existing 
contractual property right by a stat¬ 
ute, imposing a license fee for its 
future use of water, in excess of 
what it was then using, and also 
in excess of one hundred gallons 
daily per capita. 

NJ.—State V. City of Trenton, 117 
A. 158, 97 N.J.Law 241, error dis¬ 
missed City of Trenton v. State of 
New Jersey, 43 S.Ct. 534, 262 U.S. 
182, 67 L.Ed. 937, 29 A.L 4 .R. 1471— 
State V, Newark, 117 A. 158, 97 N. 
J.Law 241, error dismissed City of 
Newark v. State of New Jersey, 43 
act 539, 262 U.S. 192, 67 L.Ed. 943. 
XKRiance of execntion 
A statute authorizing a city to 
provide for the issuance of execu¬ 
tion for water or light bills does 
not violate the due process clause 
because it does not include a pro¬ 
vision for due process hut leaves 
the enactment of such a provision 
to the city. 

Ga.—City of Jackson v, Kinard, 115 
SJT. 69, 154 Ga. 692. 

Mmiting application of utility rev¬ 
enues 

A statute limiting the application 
of municipal revenues from public 
utilities, and authorizing the ap¬ 
pointment of a receiver therefor, on 
failure of municipal authorities to 
comply with the statute does not 
deprive a municipality of its prop¬ 
erty without due process of law, 
since a full judicial hearing is ac¬ 
corded, and since property is not 
taken from city, but is preserved 
for the benefit of city and its in¬ 
habitants, 

N.M,—'Dreyfus v. City of Socorro, 
189 P. 878, 26 N.M. 127. 

Xnnicipal planning hoard 
A statute authorizing the creation 
of a municipal planning board and 
the adoption of a master plan for 
the municipality, and providing that 
the plan adopted should make ade¬ 
quate provision for traffic and recre¬ 
ation, light and air, public utilities 
and other public requirements, and 
should promote safety from fire, the 
healthful and convenient distribu¬ 
tion of population, good civic de¬ 
sign and arrangement, and the wise 


I and efficient expenditure of public 
I funds, establishes a sufficient basic 
[ standard for the guidance of the 
board, and does not deprive a prop¬ 
erty owner of his property without 
due process of law, in that it fails 
to set forth any fixed or proper 
standards by which the planning 
board is to act 

N.J.—Mansfield & Swett v. Town of 
West Orange, 198 A. 225, 120 N.J. 
Law 145. 

Ordinance authorizing appointment 
of receiver 

Ordinance, and Revenue Bond Act, 
provisions, authorizing appointment 
of receiver for combined water and 
sewer system of village on default 
in payment of principal or interest 
of revenue bonds issued to finance 
project or on failure of village of¬ 
ficials to comply with any of essen- | 
tial provisions of ordinance govern- | 
ing bond issue, were not unconstitu- I 
tional as depriving municipality of 
its property without due process of 
law. 

Idaho.—Schmidt v. Village of Kim¬ 
berly, 256 P.2d 615, 74 Idaho 48. 

21.5 Ill.—^People ex rel. Current v. 
Wood, 62 N.E.2d 809, 391 Ill. 237, 
161 A.L.R. 718. 

Minn.—Monaghan v. Armatage, 15 
N,W.2d 241, 218 Minn. 108, appeal 
dismissed 65 S.Ct 436, 323 U.S. 
681, 89 L.Ed. 552. 

22 . Cal.—^Islais Creek Reclamation 
Dist. V. All Persons, 252 P. 1043, 
200 Cal. 277. 

Kan.—Kowing v. Douglas County 
Kaw Drainage Dist, 207 P. 2 d 457, 
167 Kan. 387. 

La.—^Bahry v. West Ascension 
Consol. Drainage Dist, 51 So.2d 
614, 218 La. 1028. 

Mo.—^Paxmers Drainage Dist. of Ray 
County V. Sinclair Refining Co., 
255 S.W.2d 745. 

S.D.—Great Northern Ry. Co. v. 
Graff, 28 N.W.2d 77, 71 S.D. 595. 
Formation, and incorporation of 
drainage district with power to tax 
and inclusion of land therein does 
not in itself deprive landowner of 
property without due process. 

Mo.—Garden of Eden Drainage 
Dist. V, Bartlett Trust Co., 60 S. 
W.2d 627, 330 Mo. 564, 84 A.L.R. 
1078. 

In re Montgomery, 65 S.W.2d 
1017, 227 Mo.App. 444. 

Dissolution 

A statute authorizing the dissolu¬ 
tion of drainage districts whenever 
the Indebtedness thereof is paid or 
provided for, on the petition of own¬ 
ers of land assessed for more than 
half of the confirmed benefits, is | 
valid, even as respects a district 
organized when no provision for 
dissolution was made. 


Wis.—In re Koshkonong Mud Creek 
Drainage Dist, 221 N.W. 864, 197 
Wis. 261, appeal dismissed and 
certiorari denied First Addition to 
the Rattle Snake Drainage Dist 
V. Bodeman, 50 S.Ct 87, 280 U.S. 
527, 74 L.Ed. 534. 

22.5 Ill.—^People ex rel. Armstrong 
V. Huggins, 94 N.E.2d 863, 407 Ill. 
157. 

Mo.—State ex rel. Fire Dist. of Le- 
may v. Smith, 184 S.W.2d 593, 353 
Mo. 807. 

23. U.S.—^Wight V. Police Jury of 
Parish of Avoyelles, La., C.C.A. 
La., 264 F. 705—^Lancaster v. Av¬ 
oyelles Parish Police Jury, D.C. 
La., 254 F. 179. 

Ark.—Conlee v. Miller, 221 S.W. 465, 
144 Ark. 56. 

Cal.—Joint Highway Dist No. 13 v. 
Hinman, 32 P.2d 144, 220 Cal. 578 
—Doyle V. Jordan, 252 P. 577, 200 
Cal. 170. 

Miss.—^Prather v. Googe, 67 So. 156, 
108 Miss. 670. 

Mo.—State ex rel. Little Prairie Spe¬ 
cial Road Dist of Pemiscot Coun¬ 
ty V. Thompson, 285 S.W. 57, 315 
Mo. 56. 

Statute held violation of due process 
clause 

Authorizing creation of highway 
district and issuance of bonds with¬ 
out any act of the legislature, or by 
any responsible tribunal authorized 
to hear and determine the question 
of benefits. 

U.S.—Oregon Short Line R. Co, v. 
Clark County Highway District 
D,C.Idaho, 17 F.2d 125. 

23.5 Ill.—^People ex rel. Royal v. 
Cain, 101 N.E.2d 74, 410 Ill. 39. 

23.10 Ill.—People ex rel. Honefeng- 
- Burris, 95 N.E.2d 882, 408 
Ill. 68. 

TTucontroUed discretion of officers 
Fact that statute authorizing or¬ 
ganization Of park districts gave to 
organizers of proposed district un¬ 
controlled discretion to so arrange 
eligible territory that a minority in 
numbers of taxpayers would pay a 
larger majority of taxes of district, 
and majority in numbers of taxpay¬ 
ers, who would pay a small minority 
of taxes, would always control af¬ 
fairs of proposed district for bene¬ 
fit of minority taxpayers, did not 
violate due process clause of state 
Constitution, 

Ill.—People ex rel. Honefenger v. 
Burris, supra. 

24. CaJ.—In re Bonds of Orosi Pub¬ 
lic Utility Dist, 235 P. 1004, 196 
Cal. 43. 

Or.—^Petition of Board of Directors 
of Tillamook People’s Utility Dist, 
86 P.2d 460, 160 Or. 530. 
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trict,25 or water district^® 

Matters relating to creation of muntcipalities gen¬ 
erally. When questions of public policy, conven¬ 
ience, and welfare, related to the creation of mu¬ 
nicipal corporations, of purely legislative cognizance, 
are delegated to any public body having legislative 
power, any action in regard thereto does not come 
within the due process clause of either the state or 
federal constitutions but when, as a condition to 
their creation or change, the public body to which 
such authority is delegated must find certain facts 
to exist on which the legislature has conditioned its 
authority, then the questions presented are of a 
quasi-judicial character and a hearing must be had 
on notice to parties to determine if such facts 
exist.^®-i<> However, it has also been held that 
where the legislature provides generally for the 
creation of a municipal corporation or district, and 
provides the conditions under which it may be 
created, it may without violating the due process 
guaranty, leave to some officer or official body the 
duty of determining whether the prescribed terms 
and conditions exist^S-is 
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It is not a requirement of due process that laws 
for the formation of municipal corporations allow 
every person to be included or excluded according 
to his choice,since such an interpretation 
would allow individuals to override the will of the 
majority.2®-25 

Regulations for officers. The legislature may like¬ 
wise make regulations for the officers of such cor¬ 
porations, in the discharge of their duties, without 
violating the due process guaranty.^? 

Ouster of municipal jurisdiction and authority 
over an area in the statutory city limits by a ju¬ 
dicial judgment after organic rights have accrued 
is a deprivation of property rights without due proc¬ 
ess of law, if the lands do not remain subject to ap¬ 
propriate taxation.^* 

b. School Districts Generally 

The legislature may provide for the creation, con¬ 
trol, and regulation of school districts without violating 
the due process guaranty as to the property rights of 
the district or of property owners therein. 

A school district, being an auxiliary of the state 
for purposes of education, the legislature may pro- 


25 - XX-S.—^Reppel v. Board of Liq¬ 
uidation, I>.C.Lta., 11 P.Supp. 7d9, 
ACo,—State ex rel. Webster Groves 
Sanitary Sewer Dist. v. Smith, 87 
S.W.2d 147, 337 Mo. 855. 

Ohio.—State v. Board of Com'rs of 
Allen County, 177 N.B. 271, 124 
Ohio St 174, appeal dismissed 
Board of Com’rs of Allen County 
in State of Ohio v. State of Ohio 
ex rel. Bowman, 52 S.Ct. 494, 286 
U.S. 526, 76 L.Ed. 1269. 

A statute traiLSferxiiifir control of 
a dty sewa^re system to a sewer au¬ 
thority created for the purpose of 
constructing: a sewage and sewage 
disposal plant does not deprive the 
city of its property without due 
process of law, since the transfer 
is for a limited period and to an¬ 
other agency of the government 
and to he used only for similar pur¬ 
poses or perhaps for another pur¬ 
pose strictly public in character. 
2^,Y.—^Robertson v. Zimmermann, 
196 N.E. 749. 26$ NT.T. 62. 

Sepeal of statute 

An act repealing act providing for 
formation of sewer districts violates 
no vested or inalienable rights of 
property ovmers in proposed dis¬ 
trict, notwithstanding organization 
of district had reached stage where 
commissioners filed report with cir¬ 
cuit court, and uniform tax had been 
levied to pay for preliminary ex- 
penseA since such districts are gov¬ 
ernmental agencies which may be 
^l^honaesd with at the will of the 
l^:islaturew 


Mo.—State ex reL Becker v. Well- 
ston Sewer Dist. of St Louis 
County, 68 S.W,2d 988, 332 Mo. 547. 

26. Neb.—^Brasier v. City of Lin¬ 
coln, 65 N.W.2d 213, 159 Neb. 12, 
certiorari denied 75 S.Ct 338, 348 
XJ-S. 926, 99 LuBd. 726, rehearing 
denied 75 S.Ct 437, 348 TJ.S. 956, 
99 L.Ed. 747. 

Or.—^Hamilton v. Budeen, 224 P. 92, 
112 Or. 268. 

Wash.—^Rood v. Water Dist No. 24 
of King County, 48 P.2d 584, 183 
Wash. 258. 

"Coagummlty,” as used in a statute 
providing that communities may be 
incorporated for the purpose of sup¬ 
plying inhabitants with water, 
should be construed to embrace and 
include all the inhabitants of a dis¬ 
trict having a community of inter¬ 
est in obtaining for themselves in 
common a water supply for domes¬ 
tic use, and such a district cannot 
include lands abimdantly supplied 
by springs with good water; as any 
other construction would clearly 
violate the due process clause of 
the federal constitution. 

Or.—^Hamilton v. Rudeen, 224 P. 92, 
112 Or. 268. 

CreatioiL of trust funds 
Owners of lands in a water dis¬ 
trict have no property rights in 
income of water system, nor any 
right to established water rate^ and 
hence are not deprived of property 
without due process of law by an act 
authorizing such districts to create 
trust funds from their gross income 
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to guarantee payment of local im¬ 
provement bonds. 

Wash.—^In re Local Imp. Dist No. 1 
of Water Dist No. 49, King Coun¬ 
ty, Wash., 81 P.2d 289. 

26.5 Neb.—^Nickel v. School Bd. of 
Axtell, 61 N.W.2d 566, 157 Neb. 
813. 

26.10 Neb.—^Nickel v. School Bd. of 
Axtell, supra. 

26.15 Or.—^Petition of Board of Di¬ 
rectors of Tillamook People's Util¬ 
ity Dist, 86 P,2d 460, 160 Or. 530. 
26.20 Ill.—^People ex rel. Royal v. 

Cain, 101 N.E.2d 74, 410 HI 39. 
26.25 Ill.—^People ex reL Royal v. 
Cain, supra. 

27. Ga—^Bradford v. Hammond, 175 
S.R 18, 179 Ga 40. 

Changing compositlou and personnel 
of board 

TJ.S.—^Reppel ▼. Board of Liquida¬ 
tion, D.C.La, 11 P.Supp. 799. 
Frohibitiiig nepotism and trading 
among selves 

Act creating a new board of com¬ 
missioners of county, and prohibit¬ 
ing nepotism and trading of mem¬ 
bers of board between themselves 
and those related to them, and pro¬ 
viding penalty therefor, is not un¬ 
constitutional as depriving commis¬ 
sioners of property without due proc¬ 
ess. 

Ga—^Bradford v. Hammond, 175 S. 
K 18, 179 Ga 40. 

28, Fla—City of Winter Haven v. 
A. M. Klemm & Son, 181 So. 153i, 
rehearing denied 182 So. 841. 
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vide for its creation, control, and regulation, with¬ 
out violating the due process guaranty, with respect 
to the property rights of the district or of property 
owners therein.^® Thus, the legislature does not 
violate the due process guaranty in providing for the 
creation and organization of a consolidated school 
district,20 or in providing for the attendance of 
pupils at schools outside the district of their resi¬ 
dence, and requiring the district from which they 
come to pay their tuition in the other district in 
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which they attend,or in requiring a consolidated 
or annexing school district to assume a proportion 
of the indebtedness of a district from which ter¬ 
ritory or property is taken,32 or in disorganizing or 
dissolving a school district having an insufficient 
number of pupils, and attaching its territory to an 
adjoining school district,32.5 or in subjecting prop¬ 
erty in annexed territory to taxation for payment 
of preexisting debts of the annexing district.32.io 


29. Ark-—^Hamilton v. County Bd. 
of Ed. of Johnson County, 268 S. 
W.2d 873. 

Cal.—^Merrill Elementary School 
Dist. of Tehama County v. Rapose, 
271 P.2d 522, 125 Cal.App.2d 819. 
(jolo.—^Hazlet v. Gaunt, 260 P.2d 188, 
126 Colo- 385. 

Ill.—^Pritchett v. County Bd, of 
School Trustees, 125 N.E.2d 476, 6 
I11.2d 366—People v. Deatherage, 
81 N.E.2d 681, 401 Ill. 26—^People 
V. Lukenbill, 145 N.E, 294, 314 
Ill. 64. 

Mo.—Corpus Juris SecTULdnm a'ooted 
in State r. Davis, 236 S.W.2d 301, 
305, 361 Mo. 730. 

Mont.—Lorang v. High School Dist. 
“C” of Cascade County, 247 P.2d 
477, 126 Mont 204. 

K.D.—^Anderson v. Peterson, 54 N.W. 
2d 542, 78 N.D. 949—School Dist 
No. 94 V. King, 127 N.W. 516, 20 
N.D, 614. 

Ohio.—Iddings v. Board of Ed. of 
Jefferson County School Dist, 98 
N.E.2d 827, 166 Ohio St 287—State 

V. Preston, 183 N.E. 777, 126 Ohio 
St 1. 

Tex.—Mumme v. Marrs, 40 S.W.2d 
31. 120 Tex. 383. 

Houston V. Gonzales Independ¬ 
ent School Dist., Com.App., 229 S. 

W. 467. 

Dawn Common School Dist No. 
2 V. Coimty School Bd. of School 
Trustees of Deaf Smith County, 
Civ.App., 205 S.W.2d 826, error re¬ 
fused—Butman v. Jones, Civ.App., 
37 S.W.2d 840, error refused. 

Wis.—School Dist No. 3 of Town of 
Adams v. Callahan, 297 N.W. 407, 
237 Wis. 660, 136 A.L.R, 1081. 
Validity of regulations with respect 
to schools generally under due 
process guaranty see infra § 707. 

Provlsloiis held not denial of dne 
process of law 

(1) Authorizing school districts to 
use same school site jointly. 

Ill-—^Keime v. Community High 
School Dist No. 296 in Pulton 
County, 180 N.H 858, 348 Ill. 228. 

(2) Division of a school district 
hy the legislature and the transfer 
of iiart of the property to a new 
district 

Cal—^Pass School Dist of Los An¬ 
geles County V. Hollywood City 
School Dist of Los Angeles Coun¬ 


ty, 105 P. 122, 156 Cal. 416, 26 L- 

R. A.,N.S., 485, 20 Ann.Cas. 87. 

(3) Granting county board of 
school trustees power and control 
over school districts and issuance of 
bonds thereby. 

Tex.—Stinson v. Graham, Civ.App., 
286 S.W. 264- 

(4) Providing emergency relief by 
creation of high school districts 
without an election in counties hav¬ 
ing county high schools, and author¬ 
izing boards of trustees to borrow 
money. 

Mont—State ex rel. Berthot v, Gal¬ 
latin County High School Dist, 
68 P.2d 264, 102 Mont 366. 

(5) Providing for rural school aid. 
Tex.—Mumme v. Marrs, 40 S.W.2d 

31, 120 Tex. 383. 

(6) Requiring school districts, 
etc., to take a bond from contractors, 
and Imposing liability for labor and 
materials upon failure to do so. 

Ga.—Ty Ty Consolidated School 

Dist V. Colquitt Lumber Co., 112 
S-E. 661, 153 Ga. 426. 

(7) Authorizing a school district 
to contract for reception of stu¬ 
dents from another district at a 
lesser rate of compensation than 
the actual average cost per capita 
for education in receiving district 
Idaho.—^Independent School Dist No. 

6 in Twin Falls County v. Com¬ 
mon School Dist No. 38 in Twin 
Falls County, 131 P.2d 786, 64 

Idaho 303. 

(8) Other provisions. 

N.T.—Chisena v. Central High 
School Dist No. 2 of the Towns 
of Hempstead and North Hemp¬ 
stead, 136 N.T.S.2d 698. 

irsiiig school building for elections 
under statutory authority 
Use of school building for elec¬ 
tions by public residing within dis¬ 
trict is not taking of school dis¬ 
trict's property without due process 
of law. 

Tex.—Trustees of Independent 
School Dist of Cleburne v. John¬ 
son County Democratic Executive 
Committee, Civ.App., 52 S.W. 2d 
68, reversed on other grounds 52 

S. W.2d 71, 122 Tex. 48. 

30. XJ.S.—^Attorney General of the 
State of Michigan ex rel. Kies v. 
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I Lowrey, Mich., 26 S.Ct 27, 199 tJ. 

S. 233, 50 L.E<L 167. 

Ga.—Lott V. Board of Education of 
Miss.—^Board of Supers of Marshall 
County V. Brown, 111 So. 831, 146 
Hall County. 139 S.E. 722, 164 
Ga. 863. 

Miss. 56—^King v. Board of Sup’rs 
of Pontotoc County, 97 So. 811, 133 
Miss. 494. 

Mo.—State ex rel. Richart v. Stouf- 
fer, 197 S.W. 248. 

N.T.—^Wadsworth v. Menzie, 173 N. 

T. S. 620, 105 Misc. 697. 

N.D.—School Dist No. 94 v. King, 
127 N.W. 616, 20 N.D. 614. 

Tex.—Tilton v. Dayton Independent 
School Dist, Civ.App., 2 S.W. 2d 
889, error dismissed. 

Wash.—^Wheeler School Dist No. 
152 of Grant County v. Hawley, 
137 P.2d 1010, 18 Wash.2d 37. 

Wis.—School Dist No. 3 of Town 
of Adams v. Callahan, 297 N.W. 
407, 237 Wis. 660, 135 A.D.R. 1081. 
31- Ill.—^Board of Education of 
Princeton High School Dist No. 
600 V. Board of Education of Wy- 
anet Community High School 
Dist No. 610, 145 N.E. 169, 314 
Ill. 83—^People v. Chicago & N. W. 
Ry. Co., 121 N.E. 731, 286 HI. 
384. 

Iowa.—^Lincoln Tp. School Dist of 
Dallas County v. Redfield Consol. 
School Dist of Redfield, 283 N.W. 
881, 226 Iowa 298. 

Wis.—City of Manitowoc v. Town 
of Manitowoc Rapids, Manitowoc 
County, 285 N.W. 403, 231 Wis. 94. 
32. Mich.—School Dist No. 3 of 
Bloomfield Tp., Oakland County v. 
School Dist of City of Pontiac, 
246 N.W. 146, 261 Mich. 352. 

N.T.—^Wadsworth v. Menzie, 173 N. 

T.S. 620, 105 Misc. 697. 

Ohio.—Ross V. Adams Mills Rural 
School Dist, 149 N.E. 634, 113 
Ohio St 466. 

Pa,—Driskel v. O'Connor, 16 A.2d 
366, 339 Pa. 556. 

Tex.—^Tilton v. Dayton Independent 
School Dist, Civ.App.. 2 S.W.2d 
889, error dismissed—^Henderson 
V. Miller, Civ.App., 286 S.W. 601, 
error refused. 

32.5 Okl.—Lowden v. Luther, 120 
P.2d 359, 190 OkL 31. 

3210 OkL—Lowden v. Luther, su* 
pra. 
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A statute abolishing school districts and vesting 
the property thereof in towns is not a taking of 
property without due process of law, if the property 
is devoted to no new use.^^ 

a Annexmg or Detacliiiig Territory 

Whether an annexation or detachment of territory to 
or from a municipal or quasi-municipal corporation vio¬ 
lates the due process guaranty depends in part on the 
reasonableness of such action. 

Whether an annexation or detachment of ter¬ 
ritory to or from a municipal or quasi-municipal 
corporation constitutes a taking or deprivation of 
property without due process depends in part on the 
reasonableness of the annexation or detachment^^.so 
In considering whether an annexation ordinance is 
so unreasonable that it is lacking in due process the 
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problem should be approached broadly and in a 
manner commensurate with the history of the 
growth of the municipality, its present necessities, 
and its promise of future development,33.55 and not 
in a narrow and restricted view of the needs of 
the city or of the property itself.33.60 

As between a state and its political subdivisions, 
the state may, without violating the due process 
guaranties, take a subdivision's property and hold 
it, or vest it in other agencies, or expand or contract 
its territory, or unite the whole or a part of it with 
some other municipality.33.65 Thus, a statute pro¬ 
viding for the annexation or detachment of territory 
to or from a municipal or quasi-municipal corpora¬ 
tion does not constitute a taking or deprivation of 
property without due process of law,34 even though 


S.C.-—Nesbitt V. Gettys, 64 S.B.2d 
651, 21» aC. 221—Smith v. Lex¬ 
ington School DIst. No. 1, 64 S.E. 
2d 534, 219 S.C. 191. 

33. Mo.—Corpus Jnris Secnndmn 
quoted ia State v. Davis, 236 S.W. 
2d 301, 305, 361 Mo. 730, 

R.I.—In re School Committee of 
North Smithfleld, 58 A. 628, 26 R. 
I. 164. 

33.50 Neb.—State ex rel. Mathews 
V. City of Reno, 285 P.2d 651. 
33.55 Nev.—State ex rel. Mathews 
V. City of Reno, supra. 

33.60 Nev.—State ex rel. Mathews 

V. City of Reno, supra. 

33.65 1a. —State ex rel. Kemp v. 
City of Baton Rouge, 40 So. 2d 
477, 215 La. 315. 

Orleans Parish School Bd. v. 
City of New Orleans, App., 66 So. 
2d 280. 

Bepeal of statate authorixlxig aiu 
xiexatioai 

Statute repealing prior statute, 
which provided that qualified mu¬ 
nicipal electors might petition board 
of elections to submit to qualified 
electors proposal to transfer that 
I>art of municipal territory which is 
part of school district of another 
municipality to school district of 
municipality of residence, and de¬ 
claring all rights, elections, actions 
and proceedings pending under re¬ 
pealed statute null and vo4d was 
not unconstitutional. 

Ohio.—State ex rel. Core v. Green, 
115 N.E.2d 157, 166 Ohio St. 175. 

34, Ark.—City of Little Rock v. 
Town of North Little Rock* 79 S. 

W. 784, 72 Ark. 195. 

Cal.—San Gabriel County Water 
Dist. V. Richardson, 228 P. 1055, 
68 Cal.App. 297. 

—State ex rel. Attorney General 
V. City of Avon Park, 149 So. 409, 
108 Fla. 641, rehearing denied 
State ex rel. Davis v. City of 
Avon Park, 151 So. 701, 117 Fla. 


656, modified on other grounds 
168 So. 159, 117 Fla. 665, 98 AL.R. 
230. 

Ga.—Schneider v. City of Folkston, 
62 S.E.2d 177, 207 Ga 434. 

Ill.—People ex rel. Dixon v. Com¬ 
munity Unit School Dist. No. 3, 
118 N.E.2d 241, 2 I11.2d 464— 
People ex rel. Royal v. Cain, 101 
N.B.2d 74, 410 Ill. 39—People v. 
Bergin, 172 N.E. 60. 340 Ill. 20 
—People V. Lukenbill, 145 N.E. 
294, 314 Ill, 64. 

Iowa.—^Wertz v. City of Ottumwa, 
208 N.W. 511, 201 Iowa 947. 

Ky.—Yount v. City of Frankfort, 
255 S.W.2d 632. 

La—Bahry v. West Ascension 
Consol. Drainage Dist., 61 So.2d 
614. 218 La 1028. 

Orleans Parish School Bd. v. 
City of New Orleans, App., 56 So. 
2d 280. 

Mich.—^Attorney General ex rel. Bat- 
tishill V. Springwells Tp., 107 N. 
W. 87, 143 Mich. 523. 

Mo.—State ex rel. Heppe v. Zilafro, 
206 S.W.2d 496, appeal transfer¬ 
red. see, 210 S.W. 2d 719. 

Neb.—Seward County Rural Fire 
Protection Dist v, Seward Coun¬ 
ty, 56 N.W.2d 700, 156 Neb. 516. 

N.T.—^Long Island University v. 
Tappan, 113 N.Y.S.2d 795, 202 Misa 
956, affirmed 118 N,Y.S.2d 767, 281 
App.Div. 771, affirmed 14 N.E.2d 
432, 305 N.Y. 893, reargument de¬ 
nied 115 N.E.2d 680, 306 N.Y. 70. 

Okl.—Independent Consol. School 
Dist No. 7 of Hamah v. Bowen, 
183 P.2d 251. 199 Okl. 92—Dowell 
v. Board of Education of Okla¬ 
homa City, 91 P.2d 771, 185 Okl. 
342. 

Wis.—School Dist No. 3 of Town of 
Adams v. Callahan, 297 N.W. 407, 
237 Wis. 560, 135 AL.R. 1081— 
State v, Auer, 221 N.W. 860, 197 
Wis. 284. 

43 C.J. p 110 note 5 [k]. 

DiscretioiL of legislature 
•‘Subject to applicable organic 
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provisions designed for the protec¬ 
tion of private property rights, the 
legislature has a liberal range of 
lawmaking discretion and Judgment 
in defining area of municipalities, 
even though relatively small areas 
be included which may not be im¬ 
mediately benefited and such Inclu¬ 
sion may be a hardship or injustice 
to the owners of the relatively small 
areas included in a municipality; 
and the courts should not interfere 
except when judicial relief may be 
fairly and appropriately afforded, in 
plain cases of abuse of power re¬ 
sulting in a flagrant violation of sub¬ 
stantial organic property rights that 
have not been lost by waiver, lach¬ 
es, acquiescence, estoppel, or other¬ 
wise." 

Fla.—State ex rel. Attorney Gen¬ 
eral V. City of Avon Park, 149 
So. 409, 416, 108 Fla. 641, rehear¬ 
ing denied State ex rel. Davis v. 
City of Avon Park, 151 So. 701, 
117 Fla 656, modified on other 
grounds 158 So. 159, 117 Fla 565 
98 A.L.R. 230. 

Provisions held not denial of due 
process 

(1) Authorizing extension of ter¬ 
ritory of graded school district 
Ky.—Hume v. Grant, 178 S.W. 1028, 

165 Ky. 723—Trustees of Slaugh- 
terville Graded School Dist. v. 
Brooks, 173 S.W. 305, 163 Ky, 
200 . 

(2) Extending city boundaries 
over certain classes of adjoining 
lands, although it exempts agricul¬ 
tural lands from its provisions. 

Kan.—City of Kansas City v. Union 

Pac. Ry. Co.. 53 P. 468, 59 Kan. 
427, 52 L.R.A 321- 

(3) Extending boundaries of city 
and subjecting included lands to all 
existing or future bonded indebted¬ 
ness of town, and giving town all 
public property, lots, franchises, 
streets, roads, and highways in add¬ 
ed temitory. 
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the inhabitants of the territory to be annexed do 
not consent thereto,34-5 unless it constitutes a pal¬ 
pably arbitrary, unnecessary, and flagrant invasion 
of personal and property rights,34.10 as where it 
includes property which is not presently, and can¬ 
not be, benefited directly or indirectly, and is in¬ 
cluded only that it may pay for the benefit to other 
property and the annexation or detachment is 
not a denial of due process although it results in 
a higher rate of taxation as against individual own¬ 
ers of property.30 

The fact that residents of an area annexed to a 
municipality become liable for the municipality’s 
preexisting debts does not violate the due process 
guarantee.36.5 A statute authorizing contiguous 
cities, towns, or districts to consolidate does not 
contravene the guaranty of due process of law,36.io 
even though it authorizes the electors of the con¬ 
solidated territory to determine the question of the 
annexation of a smaller city, town, or district to a 
larger one, so that the annexation may be effected 
without the consent of a majority of the electors of 
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the smaller municipality,37 and subjects the prop¬ 
erty of the smaller district’s inhabitants to payment 
of a portion of the larger district’s debts,37.5 qj- be¬ 
cause persons outside a city may vote away prop¬ 
erty of the city, and persons in the city may vote 
away property outside thereof,33 or because towns 
included in the consolidation will lose their public 
buildings erected by the people, and the people of 
other towns, excluded from the consolidation have 
contributed to the erection of public buildings in¬ 
cluded in the consolidation.33 A statute, however, 
is invalid as depriving an owner of property with¬ 
out due process of law which extends municipal 
authority over remote lands without compensating 
benefits.^ 

Where a statute provides that an annexation shall 
not be complete until approved by the district pro¬ 
posed to be annexed, and the annexation is de¬ 
feated by the voters of the district, neither the 
city instituting the annexation proceeding nor its 
taxpayers are deprived of property without due 
process of law.^®*3 


U.S.—Clay V. City of Eustis» D.C. 
Fla., 7 F.2d 141, appeal dismissed 
47 S,Ct 460, 273 U.S. 781, 71 L.Ed. 
889. 

(4) Statute designating board of 
education as proper agency for de¬ 
termining whether attachment of 
territory for school purposes is to 
best interests of schools of the city 
was not violative of the due proc¬ 
ess clause because such board was 
a partial tribunal, in view of facts 
that the board was given no author¬ 
ity or power to make the exercise 
of its discretion final and conclu¬ 
sive. 

Kan.—State ex rel. Gray v. Board 
of Ed. of City of Chetopa, 252 P. 
2d 859, 173 Kan. 780. 

Chty part of county 

A Statute extending a city by in¬ 
cluding parts of two counties does 
not take property without due proc¬ 
ess of law, although one of the 
counties owns a number of proper¬ 
ties, within the annexed district, 
purchased by it under tax sales, as 
the provision for the city taking 
over county property means only 
such property as is held for public 
purposes, and not any property 
I either county may own that does 
not come in that class. 

Md.—^McGraw v. Merryman, 104 A. 
540, 133 Md. 247. 

Approval of eighty per cent 

The provision of act providing 
for annexation of portions of town¬ 
ships which required assent of 80 
per cent, of property holders and 
80 per cent of qualified electors of 


portion to be annexed is not uncon¬ 
stitutional as in violation of the 
“due process of law'* clause of the 
federal or state Constitutions on 
theory that failure to permit all 
electors and property holders of 
entire township to register their 
approval or disapproval of annexa¬ 
tion might result in disturbing the 
financial and tax structure of the 
township. 

Pa.—^Appeal of Braddock Tp., 27 
A.2d 274, 149 Pa.Super. 310—Ap¬ 
peal of Braddock Tp., Allegheny 
County, 24 A-2d 705, 148 Pa.Super. 
52. 

34.5 Tex.—State ex rel. Martin v. 
City of Waxahachie, Civ.App., 248 
S.W.2d 971—Smallwood v. City of 
Dallas, Civ.App., 216 S.W.2d 272. 

34.10 Fla.—Gillete v. City of Tam¬ 
pa, 57 So.2d 27. 

35. U.S.—Myles Salt Co. v. Board 
of Com’rs of Iberia & St. Mary 
Drainage District, Da., 36 S.Ct. 
204, 239 U.S. 478, 60 D.Ed. 392. 

Conn.—^Rocky Hill Incorporated 
Dist. V. Hartford Rayon Corpora¬ 
tion, 190 A. 264, 122 Conn. 392. 
La.—^Bahry v. West Ascension 
Consol. Drainage Dist., 51 So.2d 
614, 218 Da. 1028. 

Tex.—State ex rel. Walker v. City 
of Gladewater, Civ.App., 139 S.W. 
2d 283, reversed on other grounds 
167 S.W.2d 641, 138 Tex. 173. 

36. Iowa.—^Peterson v. Swan, 2 N. 
W.2d 70, 231 Iowa 745. 

Ky.—Trustees of Slaughterville 
Graded School Dist. v. Brooks, 173 
S.W. 305, 163 Ky. 200. 
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Mo.—State v. Kansas City, 134 S.W. 
1007, 233 Mo. 162. 

Wyo.—State v. Snyder, 225 P. 1102, 
31 Wyo. 333. 

Taxation regulations as affecting due 
process guaranty in general see 
infra §§ 648, 661. 

36.5 Mo.—Barnes v. Kansas City, 
222 S.W.2d 756, 359 Mo. 519, 10 
A.D.R.2d 553. 

36.10 Tex.—^Phillips v. Minden In¬ 
dependent School Dist., CivA.pp., 
152 S.W.2d 1114. 

37. Pa.—^Managers for Relief and 
Employment of Poor of German¬ 
town Tp. V. Witkin, 196 A. 837, 
329 Pa. 410—Pittsburg's Petition, 
66 A. 348, 217 Pa. 227, 120 Am.S.R, 
845, affirmed 28 S.Ct 40, 207 U.S. 
161, 62 D.Bd, 151. 

Wash.—^Wheeler School Dist. No. 
152 of Grant County v. Hawley, 
137 P.2d 1010, 18 Wash.2d 37. 

37.5 Wash.—^Wheeler School Dist. 
No. 152 of Grant County v. Haw¬ 
ley, supra, 

38. Mont.—State v. Cooney, 225 P. 
1007, 70 Mont 355. 

39. Colo.—^People ex rel. Elder v. 
Sours, 74 P. 167, 31 Colo. 369, 102 
Am.S.R. 34. 

40. Pla.—State v. City of Avon 
Park, 144 So. 306, 108 Fla. 640— 
State ex rel. Davis v. City of Stu¬ 
art, 120 So. 335, 97 Pla. 69. 64 
A.D.R. 1307. 

40b5 Mich.—^Heinze v. St Joseph 
Tp. School Dist NOw 1, 68 N.W.*d 
920. 336 Mich. 552. 
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d. HotLce or Opportimity to Be Heard 

The dae process guaranty generally requires provi¬ 
sion for some kind of reasonable notice to persons in¬ 
terested In the proceedings for the organization or alter¬ 
ation of a municipal or quast-munlcipal corporation. 

The guaranty of due process of law generally 
requires that provision be made for some kind of 
reasonable notice to persons interested in the pro¬ 
ceedings for the organization or alteration of a 
municipal or quasi-municipal corporation and a 
statute, resolution, or other action, is invalid as a 
denial of due process of law which makes no provi¬ 
sion for adequate notice to, or an opportunity to he 
heard by, an interested owner whose property is in¬ 
cluded in, or added to, the municipal or quasi-mu- 
nicipal area, with reference to the benefits or dam¬ 
ages and the boundaries, ^he want of juris¬ 
diction over an owner, not having such notice or 
opportunity to be heard, is not cured by a statute 
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validating the reorganization of a municipality hav¬ 
ing a de facto existence, although barring suits 
which would vacate in toto the original orders 
creating it.**^ 

It is not necessary that the statute provide for 
notice of the preliminary proceeding or of ever}’ 
intermediate proceeding, but it is sufficient that the 
owner is given the right to notice and an opportu¬ 
nity to be heard on the questions of benefits and 
damages at some stage of the proceeding before his 
property is finally included in the municipal or 
quasi-municipal limits.*^^ Moreover, due process of 
law does not give a property owner an absolute right 
to notice and a hearing before his property may be 
included within the limits of a municipal or quasi¬ 
municipal corporation, by reason of the creation of 
which his property will be subjected to the burden 
of a general tax for the purposes of which the dis- 


41- Cal.—^Ells V. Board of Sup*rs of 
San Biego County, 176 P. 709, 38 
Cal.App. 480. 

Okl.—Sewer Imp. Bist. No. 1, Tulsa 
County V. Poster, 236 F.2d 678, 

205 Okl. 201. 

Statatea bald anffletont 

BeL—Riley v. Banks, 62 A.2d 229, 

5 Terry 489. 

Ky.—Somsen v. Sanitation Bist. No. 
1 of Jefferson County, 197 S.W.2d 
410, 303 Ky. 284. 

42. Most—Scilley t. Red XiOdge- 
Rosebud Irr. Bist, 272 P. 643, 83 
Mont 282. 

Okl.—Sewer Imp. Bist No. 1, Tulsa 
County V. Foster, 236 P,2d 678, 

206 Okl. 201. 

Tex.—State v. Ball, 296 S.W. 1086. 
116 Tex. 627—Trimmler v. Carlton. 
296 S.W- 1070, 116 Tex. 572. 

San Saba County Water Control 

6 Improvement Bist No. 1 v. Sut¬ 
ton, Civ.App.. 8 S.W.2d 319, re¬ 
versed on other grounds, Com- 
App.. 12 S.W.2d 134, 70 A.L.R. 
1255. 

Notice or process as to remedies or 
proceedings as affecting due proc¬ 
ess in general see infra i 619. 

A water control and improvemeiLt 
district is a ‘*local improvement dis¬ 
trict” within the meaning of a 
statutory provision to the effect 
that it may be created by a com¬ 
missioner’s court only after giving 
the landowners an opportunity to be 
heard respecting benefits and boun¬ 
daries. 

Ky.^—San Saba County Water Con¬ 
trol A Improvement Bist No. 1 v. 
Euttoxi, aitpra. 
li e a c issi on of resolution 

A town planning board’s rescis- 
aloii of r^olution approving plat 
withxmt ktving Interested i>arty no- 
ttoe otf meeting at which resolution 


was rescinded, denied due process 
of law. 

N.T.—^Watkins v. Gormley, 59 N.T. 
8.2d 747. 

43. Mont—Scilley v. Red Lodge- 
Rosebud Irr. Bist, 272 P. 543, 83 
Mont 282. 

Judgment creatiiig district held void 
A judgment creating an irrigation 
district without notice to a nonresi¬ 
dent property owner as required by 
statute, and without securing the 
consent of such property owner, as 
also required by statute, is void as 
to the property of such owner for 
want of jurisdiction, since the re¬ 
quirements of notice and consent are 
jurisdictional, and the property own¬ 
er €X)uld avoid the judgment not¬ 
withstanding the validating statute. 
Mont.—Scilley v. Red Liodge-Rose- 
bud Irr. Bist. supra. 

44, Ariz.—^Maricopa County Munici¬ 
pal Water Conservation Bist No. 
1 V. La Prade, 40 P.2d 94, 45 Ariz. 
61, 

Cal.—Ells V. Board of Sup’rs of San 
Biego County, 176 P. 709, 38 Cal. 
App. 480. 

Ga.—Greene v. City of AUanta, 135 
S.E. 84. 162 Ga. 641. 

La.—Cleaver, Vass 4b Cov v. Consol¬ 
idated Road Bist A of Cameron 
Parish, 117 So. 783, 166 La. 711. 
Miss,—^Board of Sup’rs of Marshall 
CoTmty v. Brown. Ill So. 831, 146 
Miss. 56—King v. Board of Sup'rs 
of Pontotoc County, 97 So. 811, 133 
Miss. 494. 

'hSx >,—State ex r^ Webster Groves 
Sanitary Sewer Bist v. Smith, 
116 S.W.2d 816—State ex rel. Web¬ 
ster Groves Sanitary Sewer Bist 

V. Smith, 87 &W.2d X47, 337 Mo. 
855—Garden of Eden Drainage 
Bist V. Bartlett Trust Co., 50 S. 

W, 2d 627. 330 Mo. 554, 84 A-UR. 
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1078—State ex rel. McBride v. 
Sheetz, 214 S.W. 376, 279 Mo. 429. 
Or.—Smith v. Hurlburt. 217 P. 1093, 
108 Or. 690. 

Tenn.—Obion County v. Head, 296 S. 
W. 354, 155 Tenn. 690, error dis¬ 
missed Head V. Obion County to 
Use of Houser Creek Drainage 
Bist, 48 S.Ct 207, 276 U.S. 689, 
72 L.Ed. 719—Obion County v. 
Coulter, 284 S.W, 372, 163 Tenn. 
469. 

Tex.—^Rutledge v. State, 7 S.W.2d 
1071, 117 Tex. 342. 

Tilton V. Dayton Independent 
I School Bist. Civ.App., 2 S.W.2d 
889, error dismissed. 

Notlee held sufficient 

(1) A section of a statute provid¬ 
ing for annexation of portions of a 
coxmty or municipality to county 
water district “upon petition pre¬ 
sented in the manner herein provid¬ 
ed,” in view of provision for notice 
to property owners and hearing of 
objections In another section, does 
not deny due process by omitting 
such hearings, since a statute must 
be construed as a whole. 

CaL—San Gabriel County Water 
Bist V. Richardson, 228 P. 1055, 
68 CaLApp. 297, 

(2) A statute authorizing publica¬ 
tion for two successive weeks of 
establishment of districts for sup¬ 
plying water, sewerage, and storm 
water drainage system, in accord¬ 
ance with the provisions of the 
statute, provides adequate and time¬ 
ly nctice sufficient to constitute due 
process of law as to property own¬ 
ers within such district. 

Md.—^Dinneen v. Rider, 136 A. 754, 
152 Md. 343. 

(3) Other statutes held sufficient. 
Neb.—Nickel v. School Bd. of Ax- 

tell, 61 N.W.2d 666, 157 Neb. 813. 



16A C.J.S. CONSTITUTIONAL LAW §§ 604-605 


trict was formed, in contradistinction to a tax or 
assessment for some local benefit Furthermore, 
due process of law does not require a hearing on a 
factual question,such as one determinable from 

records>2-io 

On the other hand, it has also been held that a 
statutory provision for the annexing or detaching of 
territory without notice to the persons whose prop¬ 
erty is annexed or detached is not a taking without 
due process, and is not unconstitutional for want of 
such process and it has been held that residents 
and freeholders of a district need not specifically 
be heard on the issues, since they are in effect heard 
through their duly constituted representatives who 
considered the issues.'*®-® In any event, where one 
attacking the action taken by a municipality with 


respect to municipal property was notified of the 
proposed action, was present through counsel, and 
made no objection, the action does not violate the 
due process guaranty.* 

§ 605. Impairment of Grant or Franchise 

It is a violation of the due process guaranty for a 
legislative body to control or destroy property rights 
which have legally vested under grants or franchises, 
unless power for that purpose has been duly reserved. 

It is a violation of the constitutional inhibition 
against the taking or deprivation of property with¬ 
out due process of law for a legislative body to con¬ 
trol or destroy, by subsequent legislative action, 
property rights which have legally vested under 
grants or franchises,*'^ unless power for that pur¬ 
pose has been duly reserved.** 


45. U.S,—^Wiffht V. Police Jury of 
Parish of Avoyelles, La., C.C-A.Lia., 
264 F. 705. 

ArizL—^Territory ex rel. Attorney 
General v. Town of Jerome, 64 P. 
417, 7 Ariz. 320. 

Cal.—^In re Bonds of Orosi Public 
Utility Dist., 235 P. 1004, 196 Cal. 
43. 

People V. Cardiff Irr. Dist of 
San Diego County, 197 P. 384, 51 
Cal.App. 307, 

Mo.—State ex rel. Scott v. Lichte, 
126 S.W, 466, 226 Mo. 273. 

N.C.—^Town of Kenilworth v, Hyder, 
147 S.K 736, 197 N.C. 85. 

S.D.—^Williams v. Book, 61 N.W,2d 
290. 

Notice and opportunity to be heard 
of assessments for public improve¬ 
ments see infra § 662. 

453 NTeed for activation of housing 
authority 

Fact that statutes which created 
and established housing authority 
In certain cities ajid which provided 
that such authority was not to 
transact any business until govern¬ 
ing body of city, under terms, con¬ 
ditions, and procedure laid down by 
Housing Act, found and declared a 
need for it to function, did not pro¬ 
vide for notice and opportunity for 
a hearing upon question of a need 
for activating authority, did not 
make statute violative of due proc¬ 
ess clause of state constitution. 

Ga.—Telford v. City of Gainesville, 
65 S.E.2d 246, 208 Ga. 56. 

45.10 Suffldeucy of signing of peti¬ 
tion 

Due process of law does not re¬ 
quite hearing on whether petition 
for annexation election has been 
signed by majority of freeholders. 
S.a—Harrell v. City of Columbia, 
58 S.B.2d 91, 216 S.C. 346. 

^ Ind.—^Taggart v. Claypool, 44 
N.E. 13. 145 Ind. 590, 32 UR.A. 

536. 


Iowa .—Wertz v. City of Ottumwa, 
208 N.W. 511, 201 Iowa 947. 

Ky.—^Lenox Land Co. v. City of Oak¬ 
dale. 125 S.W. 1089, 1091, 137 Ky. 
484. reheard 127 S.W. 638. 

Minn.—Petition of Clinton Palls 
Nursery Co., 236 N.W. 195, 183 
Minn. 164—^Kramer v. Renville 
County, 176 N.W. 101, 144 Minn. 
195. 

‘'The question of due process of 
law or the taking of property with¬ 
out compensation has no applica¬ 
tion to the annexation of territory 
to a municipality. The extension or 
reduction of the boundaries of a 
city or town is held, without excep¬ 
tion, to be purely a political matter, 
entirely within the power of the Leg¬ 
islature of the state to regulate."' 
Ky.—^Lenox Land Co. v. City of 
Oakdale, 125 S.W. 1089, 1091, 137 
Ky, 484, reheard 127 S.W. 638. 
Statute authorizing a transfer of 
territory from one school district to 
another without notice and without 
a hearing does not deprive a dis¬ 
trict of its property without due 
process of law, since the territory 
of a district is not its property. 
Cal.—^Antelope Valley Union High 
School Dist. of Los Angeles Coun¬ 
ty V. McClellan. 203 P. 147, 65 
Cal.App. 244. 

Colo.—Gorrell v. Bevans, 179 P. 337, 
66 Colo. 67. 

4f63 S.C.—Sanders v. Greater Green¬ 
ville Sewer Dish, 44 S.E.2d 185, 
211 S.C. 141, 

46.10 Resolution for exchange of 
land 

Resolution of governing body of 
municipality exchanging vacant land 
acquired by it by tax title foreclo¬ 
sure for lands of at least equal value 
which was required for park pur¬ 
poses as provided by statute did not 
contravene the due process clause, 
where person attacking resolution 
was notified of time of proposed 
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passage of resolution, was present 
through counsel, and made no objec¬ 
tion to form of resolution or author¬ 
ity of township counsel to act upon 
it. 

N.J.—Fraser v. Teaneck Tp., 64 A. 
2d 346, 1 N.J. 503. 

47. U.S.—Greenwood v. Union 

Freight R. Co., Mass., 105 U.S. 
13. 26 L.Ed. 961. 

Mass.—^In re Opinion ef the Justices, 
14 N.E.2d 468. 

N.M.—Mountain States Tel & Tel. 
Co. V. Town of Belen, 244 P.2d 
1112, 56 N.M. 415. 

N.1r.—City of New Rochelle v. West* 
Chester Elec. R. Co., N.Y.Sup., 29 
N.Y.S.2d 805, 176 Misc. 1044, af¬ 
firmed 29 N.Y.S.2d 719, 262 App, 
Div, 874, appeal denied 30 N.T.S. 
2d 495, 262 App.Div. 961, affirmed 
42 N.E.2d 23, 288 N.Y. 571, cer¬ 
tiorari denied 63 S.Ch $4, 317 U.S. 
663, 87 L.Ed. 633. 

Tilton V. City of Utica, 60 N.Y. 
S.2d 249. 

12 C.J. p 1217 note 40. 

Ouster of assignee of £raaichlse 

Where assignee of property and 
electric light and power franchise 
was discharging its duties thereun¬ 
der and city had consented to trans¬ 
fer, ouster of assignee would deprive 
stssignee of its property without due 
process of law. 

Tex.—City of Baird v. West Texas 
Utilities Co., Civ.App., 174 S.W.2d 
649, error refused. 

48. U.S.—Santa P4 Pac. R. Co. v. 
Lane, App.D.C., 37 S.Ct 714, 244 

U. S. 492, *61 L.Ed. 1275—Greenwood 

V. Union Freight R. Oo., Mass., 105 

U. S. 13, 26 LEd. 961. 

Ill.—Peoples Gas Light & Coke Co. 

V. City of Chicago, 169 N.Bl2d 777, 
413 III. 457. 

N.Y.—City of New Rochelle v. West¬ 
chester Elec. R. Co., 29 N.Y.S.2d 
805. 176 Misa 1044, affirmed 29 N. 
Y.S.2d 719, 262 App.Div. 874, ap- 
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In the absence of such reserved power, a munici- if the reservation had been unconditional in the 

pal ordinance is invalid as a denial of due process of first place and according to some authorities, 

law, which attempts to deprive a public service com- as stated supra § 320, the determination of the hap- 

pany of the use of the streets which has been grant- pening of the condition is for the legislature, and 

ed to it by the terms of its franchise,49 or which prior judicial ascertainment of the fact is not neces- 

adversely changes the terms under which the gran- sary to constitute due process of law, if the fact 

tee or franchise holder is entitled to operate,justifying legislative action actually exists.53 jf 
as where it requires one street railroad company such fact does not exist, the statute altering or 

to accept transfers issued to passengers by other repealing the grant or franchise is unconstitutional, 

companies.59 So also an ordinance is invalid which and will be so declared, and the grant will be pro¬ 
annexes to the municipality a long strip of territory tected in appropriate legal proceedings,^^ although 

merely for the purpose of including a toll road and the view has been expressed that the legislative 

depriving the company of the right to tolls.^i determination is conclusive.55 On the other hand, 

If a reservation of power to alter or repeal a been held that, where a grant is subject to 

grant or franchise is conditional, after the hap- conditions, revocation must be accompanied by ju- 

pening of the condition the power is as broad as dicial process.^® 


peaJ denied 30 N.T.S.2d 495, 262 
App,Div. 961. affirmed 42 N.B.2d 
23, 288 N.T. 671, certiorari denied 
63 S.CL 64, 317 U.S. 663, 87 L.Ed. 
533. 

12 aj. p 1217 note 41. 

CozLdltioiL on rigTit to maintain dam 
Provisions of Federal Water Pow¬ 
er Aet, under which riparian owner 
holding state license might be com¬ 
pelled on expiration of fifty-year fed¬ 
eral license for construction of hy¬ 
droelectric dam to sell his project 
and his riparian rights to United 
States at less than a fair value, did 
not violate "‘due process of law*" 
clause of Fifth Amendment, since 
submission to such acquisition by 
United States was price riparian 
owner was required to pay to ob¬ 
tain right to maintain dam which 
United States could prohibit alto¬ 
gether. 

U.S.—^U. S. V. Appalachian Elec. 
Power Co., Va., 61 S.Ct 291, 311 
U.S. 377, 85 LuEd. 243, rehearing 
denied 61 S.Ct. 548, 312 U.S. 712, 
85 L..Ed. 1143, petition denied 63 
S.CL 67, 317 U.S. 594, 87 L.Ed. 487. 
Abandonment of canal 
A grant of the surplus waters of 
a canal is subject to the reserved 
right of the state to abandon the 
canal for navigation purposes, and 
a statute authorizing the water to 
be drained from an abandoned part 
of the canal does not deprive the 
grantee or lessee of such surplus wa¬ 
ters of property without due proc- i 
ess of law. 

U.S.—Kirk v. Providence Mill Co., 
Ohio, 49 S.Ct. 511, 279 U.S. 807, 73 j 
Lt.Ed. 969—^Kirk v. Maumee Valley 
Electric Co., Ohio, 49 S.Ct 507, 279 ! 
U.S. 797, 73 L.Bd. 963, rehearing! 
denied Kirk v. Maumee Valley Elec- * 
trie Co., 50 S.Ct 79. 

JfUrfwsting title 

V^ed rights of railroads in con¬ 
gressional land grants were not de¬ 
stroyed vs thout due process of law | 


by the enactment in the exercise 
of the reserved power to alter or 
repeal, of Act Congr. June 9, 1916, 
revesting title in the United States 
I to unsold lands not used by the rail¬ 
road and regulating the disposition 
of such lands and the distribution of 
the proceeds. 

U.S.—Oregon & C. R. Co. v. U. S., 
Or., 37 S.Ct 443, 243 U.S. 549, 61 
KEd. 890. 

U. S. V. Oregon & C. R. Co., D. 
C.Or., 8 F.2d 645. 

Under reserved rlglit to amend 
and repeal charters, the terms of a 
charter may be changed if there is 
no violation of the constitutional 
guaranty against taking property 
without due process of law. 

Mass.—In re Opinion of the Jus¬ 
tices, Mass., 14 N.E.2d 468. 

40. U.S.—City of Dayton, Ohio v. 
City Ry. Co., aC.AOhio, 16 P.2d 
401. 

N.T.—City of N'ew Rochelle v. West¬ 
chester Elec. R. Co., N.T.Sup., 29 
N.T.S.2d 805, 176 Misc. 1044, af¬ 
firmed 29 N.T.S.2d 719, 262 App. 
Div. 874, appeal denied 30 N.Y.S. 
2d 495, 262 App.Div. 961, affirmed 
42 N.E2d 23, 288 NT.T. 571, cer¬ 
tiorari denied 63 S.Ct. 64, 317 U.S. 
663, 87 L.Ed. 533. 

12 C.J. p 1218 note 42. 

Transportation operations 

(1) City franchises or consents, 
given corporation to operate buses 
in city, constitute contracts between 
city and such corporation, convey¬ 
ing special privileges and creating 
vested property rights, which cannot 
be lawfully withdrawn or impaired, 
without both parties* consent or due 
process of law, after being accepted 
and acted on in conformity with 
grants. 

N.T.—Tilton v. City of Utica, 60 N. 
T.S.2d 249. 

(2) Ordinance granting consent to 
operate motorbusses becomes vested 
property right on the grantee’s ex¬ 
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penditure of money in reliance there¬ 
on, of which right the grantee and 
his successors cannot be deprived by 
a withdrawal of such consent, with¬ 
out due process of law and compen¬ 
sation. 

N.T.—Bohl V. City of Schenectady, 
220 N.T.S. 349, 128 Misc. 863— 
Colonial Motor Coach Corporation 
V. City of Oswego, 215 N.Y.S. 159, 
126 Misc. 829, affirmed 217 N.Y.S. 
907, 217 App.Div. 816, and 222 N. 
Y.S. 789, 220 App.Div. 809. 

49.5 Increased license fees 
A city ordinance, amending city’s 
consents to street railroad corpora¬ 
tion’s operation of busses instead of 
street cars on city streets by increas¬ 
ing bus license fees fixed by previous 
ordinance, was unconstitutional as 
depriving such corporation of its 
property without due process of law. 
N'.Y.—Tilton v. City of Utica, 60 N. 
Y.S.2d 249. 

50. U.S.—Chicago City R. Co. v. 
Chicago, C.C.I11., 142 P. 844. 

51. Ill.—Belleville v. St. Clair Coun¬ 
ty Tump. Co., 84 N.m 1049, 234 
III. 428, 17 L.R.A.,N.S., 1071. 

52. Mass.—^Boston Elevated Ry- Co. 
V. Com., 39 N'.E.2d 87, 310 Mass. 
528. 

Minn.—Myrick v. Brawley, 23 N.W. 

649, 33 Minn. 377. 

12 C.J. p 1218 note 45- 
53- Mass.—Crease v. Babcock, 23 
Pick. 334, 34 Am.D. 61. 

12 C.J. p 1218 note 46, 

54, Minn.—Myrick v. Brawley, 23 
NT.W. 549, 33 Minn. 377. 

12 C.J. p 1218 note 47, 

55. Iowa—Miners’ Bank v. U. S., 1 
Greene 553. 

N.Y.—^De Camp v. Eveland, 19 Barb- 
81. 

58- U.S.—^Baltimore v. Pittsburg, 
etc., R. Co., C.C.Pa., 2 F.Cas.No. 
827, 1 Abb. 9, 6 Phila. 190, 3 Pittsb. 
Leg.J. 20. 

12 C.J. p 1218 note 49. 
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CONSTITUTIONAL LAW §§ 605-606 


A ferry franchise on a navigable stream is held 
subject to the power of the federal government to 
alter the stream for proper purposes, even though 
such alteration involves destruction of the ferry 
franchise, and no compensation is required to be 
paid.®®-® 

Forfeiture of a franchise cannot be adjudged by 
the legislature, but must be declared and enforced 
in a judicial proceeding after notice and an op¬ 
portunity to be heard.®'^ 

If a franchise is not exclusive, a subsequent grant 
to others of a similar franchise does not unconsti¬ 
tutionally impair the first franchise.®® A municipal¬ 
ity may compete with a public service company 
which has been granted a franchise, unless precluded 
by plain contract provision.®® 

On expiration of franchise, the grantee or its 
successor is not deprived of property without due 
process of law, by being prohibited from further 
exercising the privileges conferred,®® and by being 
required to remove the corporate property from the 


public streets;®^ but it is so deprived of its prop¬ 
erty by any attempt by the municipality to prevent 
the company from removing its property,®^*® or it¬ 
self to take possession of and make use of the prop¬ 
erty,®® or to confer title to it or the right to use it 
on another corporation.®® 

Police regulations, A grant or franchise is not 
impaired in violation of the due process guaranty 
by the making of needful police regulations,®^ such 
as by a regulation in the interest of the public 
health®® and the general welfare.®® A public serv¬ 
ice company which has been granted a tranchise is 
not deprived of its property without due process 
of law by a statute or municipal ordinance enacted 
to compel it to perform the duties undertaken by 
it on the acceptance of the franchise,®*^ or by an 
act imposing on it reasonable regulations as to the 
performance of such services.®® 

§ 606. Health Regulations 

Constitutional guaranties against deprivation of prop¬ 
erty without due process do not limit the reasonable 
exercise of the police power in matters of health protec- 


Act of ittcorporatloii of religrioxis 
society constitutes a contract, and 
if the legislature declares it broken 
it constitutes a taking of property 
without due process of law. 

Mass.—^In re Opinion of the Jus¬ 
tices, 131 N.E. 29, 237 Mass. 619. 

56.5 U.S.—^U. S. ex rel. and to Use 
of Tennessee Valley Authority v. 
Birmingham Ferry Co., D.C.Ky., 79 
F.Supp. 569. 

Ferry franchise as property right 
within protection of due process 
guaranty see supra 5 599 h. 

57. Ohio.—Ohio Turnp. Co. v. 
Waechter, 25 Ohio Cir.Ct. 605. 

Tenn.—State v. Del Rio Turnp. Co., 
176 S.W. 1143, 131 Tenn. 600. 

12 C.J. p 1218 note 60. 

58. U.S.—Walla Walla ▼. Walla 
Walla Water Co., Wash., 19 S.Ct. 
77, 172 U.S. 1, 43 D.Ed. 341. 

Central Illinois Public Service 
Co. V. City of Bushnell. C.C.A.I11., 
109 F.2d 26. 

12 aj. p 1218 note 61. 

58. U.S.—Central Illinois Public 
Service Co. v. City of Bushnell, 
supra. 

N.C.—Elizabeth City Water & Pow¬ 
er Co. V. Elizabeth City, 124 S.E. 
611, 188 N.C. 278. 

12 aj. p 1218 note 62. 

SraiLt of exdtisive prlvileg-e held In¬ 
valid 

Since grant of exclusive privilege 
in streets by private owners is in¬ 
valid, village's attempt to use its 
streets for municipal electric plant 
does not constitute attempted tak¬ 
ing of electric company’s property 


rights therein without *'due process 
of law”, in absence of any interfer¬ 
ence with such company's physical 
properties. 

N.Y.—^Village of East Rochester v. 
Rochester Gas & Electric Corp., 
46 N.E.2d 334, 289 N.Y. 391, af¬ 
firmed 54 KE.2d 343, 292 N.Y. 166, 
certiorari denied Despatch Shops v. 
Village of East Rochester, 65 S. 
Ct 39, 323 U.S. 713, 89 L.Bd. 674. 

60. Mo.—State ex rel. Hines v. 
Scott County Macadamized Road 
Co., 105 S.W. 753, 207 Mo. 64, 13 
Ann.Cas. 656. 

61. U.S.—Detroit United R. Co. v. 
Detroit, Mich., 33 S.Ct 697, 229 

U. S. 39. 57 L..Ed. 1056. 

61.5 Ohio—^East Ohio Gas Co. v, 
Akron, 90 N.R 40, 81 Ohio St 33, 
26 L.R.A.,N.S., 92, 18 Ann.Cas. 332. 

62. Ohio—East Ohio Gas Co. v. 
Akron, supra. 

63. U.S.—Cleveland Electric R. Co. 

V. Cleveland, Ohio, 27 S.Ct 202, 
204 U.S. 116, 61 D.Ed. 399. 

Ohio.—East Ohio Gas Co. v. Akron, 
90 N.E. 40, 81 Ohio St 33, 26 L. 

R. A,N.S., 92, 18 Ann.Cas. 332. 

04 , xJ.S.—^Boston Beer Co. v. Massa¬ 
chusetts, Masa, 97 U.S. 25, 24 Li. 
Ed. 989. 

Mo.—State v. Stand£«*d Oil Co., 11*6 

S. W, 902, 218 Mo. 1. 

12 C.J. p 1219 note 57. 
unauthorized franchise 

An arrest as authorized by stat¬ 
ute, for attempting to operate a fer¬ 
ry into a city under an unauthorized 
franchise does not deprive of prop¬ 
erty without due procesa 
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La.—Bisso v. Morgan City, 124 So. 
308, 169 La. 122. 

Free rei;>air of gas service lines 
Where city of second class by ordi¬ 
nance granted gas company a fran¬ 
chise to maintain and operate, in 
public streets, alleys, and public 
ways, pipe lines to distribute natural 
gas, a subsequently enacted ordi¬ 
nance imposing the duty upon com¬ 
pany to repair and maintain con¬ 
sumer’s service line without cost to 
consumer, was not unconstitutional 
as taking property of company with¬ 
out due process of law. 

Neb.—Clough v. North Central Gas 
Co., 34 N.W.2d 862, 150 Neb. 418, 
rehearing denied 3$ N.W.2d 673, 
151 Neb. 75. 

65. U.S.—^Laurel Hill Cemetery v. 
San Francisco, Cal., 30 S.Ct. 301, 
216 U.S. 358, 54 L.Ed. 515. 

Health regulations in general see in¬ 
fra 6 606. 

66. U.S.—^Bera College v. Kentucky, 
Ky., 29 S.Ct. 33, 211 U.S. 45, 53 
L.Bd. 81. 

Free passage to armed forces 

A statute granting free passage 
over ferries to federal military and 
i navy personnel and property in time 
of war does not deprive the owner 
of a ferry franchise of property with¬ 
out due process. 

U.S.—Brooklyn & Richmond Ferry 
Co. V. United States, C.C.A-N.Y,, 
167 F.2d 330. 

67. Tex-—^Athens TeL Co. v. Athens, 
Civ.App., 163 S.W. 371. 

12 C.J. p 1219 note 60. 

68. Iowa.—State v. State Tel. Co., 
154 N.W. «78. 


A 
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tlon, TncltKffng housfng, and garbage and sewage disposal 
and charges therefor. 

The constitutional guaranty that no person shall 
he deprived of property without due process of law 
was not intended to and does not limit the reason¬ 
able exercise of the police power of the state in 
matters of health protection and it has been 

almost universally held that the constitutional guar¬ 
anty must yield to the statutes and ordinances de¬ 
signed to promote the public health as part of the 
police powers of the state.®®*®^ Accordingly, rea- 
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sonable regulations prescribed under the authority 
of the state for the promotion of the public health 
are valid, even though they may have the effect of 
limiting the use or diminishing the value of private 
property,®® So also, the arrest of persons violating 
rules of the state board of health or other sanitary 
regulations is not a violation of any constitutional 
right 

On the other hand, if regulations purporting to 
protect public health do not have such a relation 
thereto as to tend to accomplish that purpose,^! or 


G8J50 Fla.—^Variioly v. Sweat, 15 So. 
2d 267, 16S msL 571. 

Ill.—Spalding: v. Granite City, 113 
N.B.2d 567, 415 Ill. 274. 

68.55 IlL—Spalding v. Granite City, 
supra. 

Ija.—Chapman v. City of Shreveport, 
74 So.2d 142, 225 La. 859. 

N.T.—Chalfin v. American Soa for 
Prevention of Cruelty to Animals, 
53 N.T.a2d 174, 184 Misc. 15. 

66. U.S.—United Enterprises v. 
Dubey, C.C.A.Fla., 128 P.2d 843, 
certiorari denied 63 S.Ct. 74, 317 
U.S. 669, 87 L.Bd. 537. 

Cal.—Hart v. City of Beverly Hills, 
79 P.2d 1080, 11 Cal.2d 343. 

People V. Johnson, 277 P,3d 45, 
129 Cal.App.2d 1. 

Idaho.—State v, Finney, 150 P.2d ISO, 
65 Idaho 630. 

Ky.—^Nourse v. City of Russellville, 
78 S.W.2d 761, 257 Ky. 525. 

La.—City of New Orleans v. Griffin, 
86 So. 654, 147 La. 1089. 

Mass.—Commonwealth v. Pinnigan, 
96 N.E.2d 715, 326 Mass. 378— 
Flynn v. Board of Registration in 
Optometry, 67 N.E.2d 846, 320 

Mass. 29, 166 A.L.R. 5T1. 

Mo.—Ex parte Lewis, 42 S.W.2d 21, 
328 Mo. 843—Valley Spring Hog 
Ranch Co. v. Plagmiann, 220 S.W. 
1, 282 Mo. 1, 15 A.L.R. 266. 

N.J.—^Amodio V. Board of Com’rs of 
Town of West New York, 43 A.2d 
889, 133 N.XLaw 220. 

State Board of Milk Control r. 
Newark MUk Co„ 179 A. 116, 118 
N.J.Eq. 504. 

N.T. —Cooper v. State, 48 N.Y.S.2d 
212. 

Ohio.—Prftat V. Messer, 149 N.E. 30. 
112 Ohio St. 628—^Bx i)ajrte Com¬ 
pany, 139 N.B. 204, 106 Ohio St. 
50. 

Pa.—^Appeal of White, 134 A. 409, 287 
Pa. 259, 53 A.L.R. 1215. 

Tex,—^Bx parte Baker, 78 S.W.2d 
510; 127 Tex-Cr. 589. 

Va.—Weber City Sanitation Commis¬ 
sion V. Craft, 87 S-E.2d 153. 

12 CJ. p 1266 note 78. 

Qnssautar doas not Umit poUee 
of the state to pass and en- 

fisWa giiarantine and health laws any 

Btore than In any other oonneetton. 


Ill.—^People V. Robertson, 134 N.E. 

815, 302 IlL 422, 22 A.L.R. 835. 
N.T.—People v. Perkins, 1 N.Y.S.2d 
940, 166 Misc. 520. 

Bartlciilar xiegulatlons held not tak¬ 
ing of property without due 
process 

(1) Authorizing openings in party 
walls, for the purpose of light and 
ventilation. 

La.—Federal Land Bank of New Or¬ 
leans V. John D. Nix, Jr., Enter¬ 
prises, 117 So. 720, 166 La. 566. 

(2) Forbidding a sleeping or liv¬ 
ing room in connection with barber 
shop. 

Ter.—Hanzal v. City of San Antonio, 
Civ.App., 221 S.W. 237, error re¬ 
fused. 

(3) Forbidding burial of dead 
within certain described city or bor¬ 
ough limita 

U.S.—Laurel Hill Cemetery v. City 
and County of San Francisco, Cal., 
30 S.Ct, 301, 216 U.S. 358, 54 L. 
Ed. 515. 

Shumaker v. Borough of Dalton, 
D.C.Pa., 51 F.2d 793. 

(4) Prescribing requirements as to 
windows for rooms occupied for liv¬ 
ing purposes 

Or.—Daniels v. City of Portland, 265 
P, 790. 124 Or. 677, 59 A.L.R. 512. 

(5) Requiring plumbing to be of a 
specified standard. 

Ps»“Uity of New Castle v. Withers, 
139 A. 860. 291 Pa. 216, 57 A.L.R. 
132, 

(6> Authorizing the fluoridation of 
the water supply. 

Cal,—^De Aryan v. Butler, 260 P.2d 
98, 119 Cal.App.2d 674, certiorari 
denied 74 S.Ct. 863, 347 U.S. 1012, 
98 L.Ed. 1135. 

La.—Chapman v. City of Shreveport, 
74 So.2d 142, 225 1a. 869. 

Okl.—^Dowell V. City of Tulsa, 273 
P.2d 859, certiorari denied 75 S. 
Ct. 292, 348 U.& 912, 99 L.Ed. 715. 

(7) Licensing and regulating 
**Homes” and “Nursing Homes"' for 
dependents. 

Ill,—Father Basil's Lodge v. City of 
Chicago, 65 N.E.2d 305, 393 Ill. 
246. 

(8) Authorizing condemnation of 
buildings so insanitary as to endah- 
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ger lives of their ocempants or of 
persons living in the vicinity. 

D.C.—^Keyes v. Madsen, 179 P.2d 40 , 
86 U.S.App.D.C. 24, certiorari de¬ 
nied 70 S.Ct. 628, 339 U.S. 928, $i 
L.Ed. 1349. 

(9) Providing for the abatement 
of nuisance of improper grading or 
paving of driveways. 

Pa.—City of Philadelphia, to Use of 
State Paving & Const. Co., v. Watt, 
57 A.2d 591, 162 Pa.Super. 433. 
Piling birth certificate 
A statute requiring a physician to 
file a birth certificate with the reg¬ 
istrar of the district within a speci¬ 
fied time after date of birth, does 
not deprive the physician of prop¬ 
erty without due process of law, 
because no compensation is provided 
for making and filing the certificate. 
Mich.—People v. Cramer. 225 N-W. 

595. 247 Mich. 127. 

Health system for employees 
A charter amendment establishing 
a health system for city employees 
does not deny such employees due 
process of law, because it provides 
for a compulsory deduction in an 
uncertain amount from the salaries 
of the employees. 

Cal.—^Butterworth v. Boyd, Cal., 82 
P.2d 434, 12 Cal.2d 140. 

TO. N.Y.—Cooper v. Schultz, 32 How. 
Pr. 107. 

7L Ill.—^Father Basil's Lodge v. 
City of Chicago, 65 N.E. 2d 805, 
393 Ill. 246. 

Neb.—Carolene Products Co. v. Ban¬ 
ning, 268 N.W. 313, 131 Neb. 429. 

Particular regrUations held denial of 
due process 

(1) City ordinance regulating the 
hours within which barbering trade 
may be conducted in the city. 

N.Y.—^People ex rel. Pinello v. Lead- 

bitter, 85 N.Y.S.2d 287, 194 Misc. 
481, affirmed 89 N.Y.S.2d 924, 275 
App^Div. 864, afiarmed 95 NJB.2d 
51, 301 N.Y. 695. 

(2) Provisos of statute in relation 
to hospital authorities, permitting 
establishment of public hospitals up¬ 
on acceptance of provisions of stat¬ 
ute by local inhabitants through elec¬ 
tion, and. providing that upon requcK^t 
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are otherwise unreasonable in their invasions of the 
rights of private property,72 they are void as a vio¬ 
lation of the guaranty of due process of law. 

Construction of low rent housing; slum clearance. 
Acts authori 2 ing housing authorities to undertake 
slum clearance and the construction of low rent 
housing are not invalid as violating the due proc¬ 
ess clause ;72-6 nor do such acts violate the due 
process clause on the ground that the low rent 
housing constructed would be in competition with 
the rental properties of taxpayers.72.io 

Contagious or infectious diseases. The state may, 
without violating the due process of law guaranty, 
forbid the use of material, which has been exposed 
to an infectious or contagious disease or which 
is unclean or unsanitary, in the making for sale of 
any article of bedding or upholstered furniture ;73 
but a prohibition against second-hand materials 
may be invalid to the extent that it is unreasonable 
as accomplishing no good,73.5 as where it is applied 
to metal bedding manufactured by firms which do 
in fact sterilize and tag their products as re¬ 
quired, 73-10 the provision requiring such steriliza¬ 
tion and tagging being applicable to metal bed- 
ding.73-'i5 So also, the state may provide for the 
confinement in hospitals or other designated places 
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of persons infected with, or exposed to, contagious 
diseases ;74 and reasonable quarantine regulations 
are not void as a denial of due process of law ci¬ 
ther to persons within the quarantined district or to 
those forbidden to come within it.75 Where the 
facts Justify the suspicion, the quarantining, or in 
the alternative the destruction, of dogs suspected of 
being infected with rabies is not a violation of due 

process.75-5 

Vaccination, A regulation requiring all school 
children to be vaccinated, and excluding from the 
public schools such as have not been vaccinated, is 
not a denial of due process of law;76 nor is such a 
regulation rendered unconstitutional because it pro¬ 
vides for exceptions where the health of the children 
is such as to render vaccination unsafe.77 

Food and drugs. The application of the constitu¬ 
tional guaranty against the deprivation of life, lib¬ 
erty, and property without due process of law to 
the regulation of the handling and sale of food and 
drugs is discussed elsewhere in this title.73-38 

Garbage disposal; service charges. The due proc¬ 
ess of law guaranty is not violated by a statute or 
ordinance which authorizes the residents of a town¬ 
ship to deposit garbage or refuse on certain 
grounds or which requires the garbage in cer- 


a separate vote and canvass be had 
in unincorporated areas if territory 
of proposed authority affects land 
outside of municipalities are invalid 
as denying: due process because es¬ 
tablishing an arbitrary classification 
without logical relation to object of 
the statute. 

Ill—People V. Spaid, 82 N.E.2d 435, 
401 Ill. 634. 

72. Fla.—Pounds v. Darling, 77 So. 

66, 76 Fla 125, L.R.A.1918E 949. 
La—City of New Orleans v. Griffin, 
36 So. 554, 147 La 1089. 

N.J.—Watchung Lake v. Mobus, 196 
A. 223, 110 N.J.I^w 272, 

12 C.J. p 1267 note 5. 

PurticTilar regrnlations lield denial of 
due xuTOoeew 

<1) Ordinance forbidding bathing 
in lake within city limits from which 
water supply is drawn, hut which 
is private property of owmers of bor¬ 
dering lands, where city h as accjulr- 
ed no right to water by purchase or 
eminent domain. 

Fla—^Pounds v. Darling, 77 So. 6S6, 
78 Fla 125, L.R.A.1918B 949. 

(2) Enforcement, against an own¬ 
er of a recreation home on island in 
lake subsequently used by city for 
water supply, of ordinance prohibit¬ 
ing boats on lake at night thus de- 
priTlng hha of access to his home 
after dark. 

la.—City of Shreveport v. Wllkin- 
1:52 So. 521^ 182 La 783. 


72.5 Ark.—^Hogue v. Housing Au¬ 
thority of North Little Rock, 144 
S.W.2d 49, 201 Ark. 263. 

Cal.—Redevelopment Agency of City 
and County of San Francisco v. 
Hayes, 266 P.2d 105, 122 Cal.App. 
2d 777, certiorari denied 75 S.Ct. 
214, 348 XJ.S. 897, 99 L.Ed. 705. 
Ill.—^People ex reL Gutknecht v. 
City of Chicago, 121 N.E.2d 791, 
3 I11.2d 639. 

Ky.—^Douthitt v. City of Covingrton, 
144 S.W.2d 1025, 284 Ky. 382. 

Neb.—Lennox v. Housing Authority 
of City of Omaha 290 N.W. 461, 
137 Neb. 582, supplemented 291 N. 
W. 100, 137 Neb. 682. 

W.Va—^Chapman v. Huntingrton, W. 
Va, Housing Authority, 3 S.E.2d 
602, 121 W.Va 319. 

72.10 Ga—^Williamson v. Housing 
Authority, etc., of Augusta 199 S. 
E. 43, 186 Ga 673. 

N.D.—^Ferch v. Housing Authority of 
Cass County, 69 N.W.2d 849. 

73. tr.S.—Lisichin v. Andrews, D.C. 
N.T., 23 F.Supp. 657. 

73.5 tr.S.—Lisichin v. Andrewa D. 
C.N.Y., 26 F.Supp. 882. 

73.10 U.S.—^Lisichin v. Andrews, su¬ 
pra 

73.15 U.S.—^Lisichin v. Andrews, su¬ 
pra 

74. Ohio.—^Ex parte Company, 139 
N.B. 204, 106 Ohio St. 60. 

12 C.J. p 1266 note 80. 
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Arrested persons having venezeol 
diseases 

Mo.—^Ex parte Lewis, 42 S.W.2d 21, 
328 Mo. 843. 

75. U.S.—Compagnie Francaise de 
Navigation a Vapeur v. Louisiana 
Bd. of Health, La, 22 S.Ct. 811, 
186 U.S. 380, 46 L.Ed. 1209- 

S.C.—Kirk v. Aiken Bd. of Health, 
65 S.E. 387, 83 aC. 372, 23 L.R.A., 
N.S., 1188. 

75.5 N.Y,—^Preudhomme v. Stehbins, 
65 N.Y.S.2d 397, 269 App.Div. 409. 

76. Tex.—Zucht V. King, Civ.App., 
225 S.W. 267, petition dismissed 42 
S.Ct 53, 267 U.S. 650, 66 L.Ed. 416 
—Staffel V. San Antonio School 
Board of Education, Civ.App., 201 
S.W. 413, error refused—MeSween 
V. Ft. Worth School Trustees, 129 
S.W. 206, 60 Tex.Civ.App. 270. 

66 C.J- p 818 note 80. 

77. Tex.—Zucht v. San Antonio 
School Bd., Civ.App., 176 S.W. 840. 

76-S8. See infra §§ 673-674. 

89. N.J.—Earruso v. Board of 
Health of East Hanover Tp., Mor¬ 
ris County, 200 A. 765, 120 N.J, 
Law 463. 

As not divestixig owner of farm of 
use thereof 

A provision in ordinance of town¬ 
ship board of health, regulating 
dumping on or filling up of any 
grounds in township, that no permit 
should be necessary for township 
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tain cities to be removed by a certain department, 
such as the sanitation department or which 
grants to a person or corporation, having a contract 
with a municipality, the exclusive right to collect 
garbage and transport it through the streets, and 
prohibits others from doing so,®^ and requires all 
persons thus authorized to remove garbage to 
deliver it at a particular crematory or reduction 
plant for reduction at the expense of the person 
delivering it.^^ 

Such ordinances are not void as depriving persons 
of property without due process of law, even though 
the term “garbage” as defined by them includes all 
refuse from tables of private families, restaurants, 
and hotels,^3 and even though it may have a con¬ 
siderable property value but an extension of the 
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term to include condemned food has been held so 
unreasonable as to render the ordinance void.^5 

While an ordinance imposing a charge on dwelling 
owners for the collection and disposal of garbage 
and rubbish does not ordinarily violate due proc¬ 
ess of law guaranties,95.5 whether the garbage and 
rubbish so removed were produced by the owner or 
by his tenant,95.'10 it has been held to violate the 
constitutional guaranty insofar as it may impose a 
charge on dwelling owners who themselves remove 
or dispose of their garbage.®5.i5 

Sewage and pollution of water; service charges. 
A statute or ordinance forbidding the pollution of 
running streams or other bodies of water with 
sewage95 or otherwise^is valid even as against 
riparian proprietors.In like manner, the main- 


resident’s deposit of garbag-e or ref¬ 
use resulting from use and occupa¬ 
tion of his own premises, did not 
divest owners of farm in such town¬ 
ship of use thereof for purpose of 
raising hogs, fed by garbage col¬ 
lected by other municipalities, with¬ 
out due process of law, 

N.J.—^EJarruso v. Board of Health of 
East Hanover Tp., Morris County, 
supra. 

90. Ind.—City of Indianapolis v. 
Ryan, 7 3Sr.R2d 974. 

PxoMblr^ng removal by private per¬ 
sons 

An ordinance prohibiting private 
persons or corporations from trans¬ 
porting garbage on city streets is 
not unconstitutional as depriving 
persons of property without due 
process. 

Ind.—City of Indianapolis v, Ryan, 
supra. 

Ohio.—City of Canton v. Van Voor- 
his, 22 N.R2d 651, 61 Ohio App. 
419, appeal dismissed 20 N.R2d 
720, 1S5 Ohio St. 319. , 

91. Cal—^Ex parte Santos, 264 P. 
281, 88 CaLApp. 691. 

Keb.—^Urbach v. City of Omaha, 163 
N.W. 307, 101 Neb. 314, L.R.A,1917E 
1163. 

N.I>.—^Tayloe v. City of Wahpeton, 
62 N.W.2d 31. 

Ohio.—State v. City of Cincinnati, 
166 N.R 583. 120 Ohio St. 500. cer¬ 
tiorari denied State of Ohio ex rel. 
Mooch V. City of Cincinnati, 50 S. 
Ct. 31, 280 U.S. 578, 74 L.Ed. 628. 
Tex,—City of Breckenridge v. Mc¬ 
Mullen, CivjVpp-, 258 S.W. 1099. 
Wash.—Cornelius v. City of Seattle, 
213 P. 17, 123 Wash. 550. 

12 CJ. p 1267 note 90. 

A» affecthig one previously engaged 
in bnaine&s 

An ordinance classifying partiou- 
lay watter aa “garbage," and prohib- 
it^ljiig w oiia but a licensed gar¬ 


bage officer from hauling such gar¬ 
bage, does not deprive one who had 
been engaged in the business of haul¬ 
ing garbage prior to enactment of 
ordinance of his property rights in 
violation of the due process clause. 
Tex.—City of Breckenridge v. McMul¬ 
len, Civ.App., 258 S.W. 1099. 

92. U.S.—California Reduction Co. 
V. Sanitary Reduction Works, Cal., 
26 act 100, 199 U.S. 306. 50 L.Ed. 
204. 

93. U.S.—Gardner v. Michigan, 
Mich,, 26 act 106, 199 U.a 325, 
60 REd. 212. 

Mich.—Pantlind v. City of Grand 
Rapids, 177 N.W. 302, 210 Mich. 18, 
15 A.L.R. 280. 

Neb.—Urbach v. City of Omaha, 163 
N.W. 307, 101 Neb. 314, L.R.A. 
1917B 1163. 

! 94. Cal.—^Ex parte Santos, 264 P. 

281, 88 CaLApp. 691. 

Ind.—City of Indianapolis v. Ryan, 7 
N.E.2d 974. 

Reason for role 

The right of plaintiff, owner of 
hotels, cafeterias, and restaurants, to 
the garbage from their tables and 
kitchens, must be subordinated to 
the general good, and they are com¬ 
pensated therefor in the common 
benefits secured by an ordinance pro¬ 
viding for sale and removal of gar¬ 
bage, so that a city ordinance there¬ 
for Is not wanting in the due process 
of law required by the constitution. 
Mich.—Pantlind v. City of Grand 
Rapids, 177 NW. 302, 210 Mich. 
18, 15 A.L.R, 280. 

95. Ohio.—Bauer v. Casey, 26 Ohio 
Cir.Ct. 598. 

953 Ohio.—^Thompson v. Green, 12 
Ohio Supp. 1. 

95.10 Ohio.—Thompson v. Green, su¬ 
pra. 

95.15 Ohio.—^Thompson v. Qreen, su¬ 
pra. 
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96. Colo.—^People v. Hupp, 123 P, 
651, 53 Colo. 80, 41 L.R.A.,N.S., 
792, Ann.Cas.l914A 1177. 

N.H.—Town of Meredith v. State Bd. 

of Health, 48 A.2d 489, 94 N.H. 123. 
N.C.—^Durham v. Eno Cotton Mills, 
64 S.E. 463, 141 N.C. 614, 7 L.R.A, 
N.S., 321. 

97. R.I.—Board of Purification of 
Waters v. Town of East Provi¬ 
dence, 133 A. 812, 47 R.I. 431. 

Utah.—Bountiful City v. De Luca, 
292 P. 194, 77 Utah 107, 72 A.L.R. 
657. 

Vt.—State V. Morse, 80 A. 189, 84 
Vt. 387, 34 L.R.A.,N.S.. 190, Ann. 
Cas.l913B 218. 

Porbiddlng aaimals near water sup¬ 
ply 

City ordinance making it unlawful 
to permit animals to run at large 
within three hundred feet of stream 
used for city*s water supply or to 
pollute such stream is valid. 

Utah.—Bountiful City v. De Luca. 
292 P. 194, 77 Utah 107, 72 A.RR 
657. 

TTse of lake by aircraft 

Ordinance prohibiting operators of 
aircraft machines from flying less 
than ten thousand feet above lake 
and from landing on or from taking 
off from lake except in cases of 
emergency adopted by city under 
police power to protect health of 
its citizens by preventing pollution 
of lake water used by citizens was 
not arbitrary or discriminatory in 
violation of due process clause not¬ 
withstanding boats were given free 
usage of the lake. 

La.—City of Shreveport v. Conrad, 
33 So.2d 503, 212 La. 737. 

98. N.C.—^Durham v. Eno Cotton 
Mills, 54 S.R 453, 141 N.C. 614, 7 
L.R.A.,N.a, 321. 

Pa,—Commonwealth v. Emmera, 70 
A. 762, 221 Pa, 298- 
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tenance and use of privy vaults within the city 
limits may be forbidden,^9 or the manner in which 
they may be maintained and used may be pre¬ 
scribed.®^*^ 

Methods may be prescribed for the drainage of 
sewage, even though compliance with such regu¬ 
lations requires the making of substantial alterations 
in existing buildings at considerable expense,^ and 
even though the requirement is applied to a person 
who, because of exceptional circumstances, could 
be able by other means to make satisfactory dis¬ 
posal of sewage on his premises.^*® Thus, it is 
not unconstitutional as arbitrary and a violation of 
due process to have a mandatory requirement that 
owners of property abutting a public sewage sys¬ 
tem connect their premises with the system,^*!® even 
though the requirement may work a hardship on 
one or more’abutting property owners whose pri¬ 
vate sewage systems may be sanitary 

It is not a violation of the guaranty of due proc¬ 
ess to require consumers to pay sewer service charg- 
gs^i*20 and to provide penalties for nonpayment, 
such as a fine,^^^ and the disconnecting of the 
premises from the sewer systemand regula¬ 
tions may even provide for the shutting off of water 
furnished by the municipality to premises failing 
to pay such charges,^-®® since water and sewer serv¬ 
ices are so interlocked that neither can be effective 
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without the other.^*^® By the same reasoning it is 
valid to base rates, fees, and charges for the use 
of sewers on the rates charged for water supply.^*^^ 

It has been held that the pollution of a running 
stream by a municipality by the discharge of sewage 
deprives a lower riparian owner of property with¬ 
out due process of law.^ 

Dead animals. An ordinance does not violate the 
due process clause which grants the exclusive priv¬ 
ilege of removing a dead animal to another than 
the owner,3 or requires a permit for such removal 
by others than the person having a contract with 
the city for the performance of such services;** but 
an ordinance which immediately on the death of a 
domestic animal, and before it becomes a nuisance 
or dangerous to the public health, deprives the 
owner of his property in the body is unreasonable 
and void.5 

Smoke and dust. Without violating the guaranty 
against the deprivation of property without due 
process, laws may be enacted to prevent excessive 
smoke or dust.^*® Thus, an ordinance prohibiting the 
emission of dense smoke is not a deprivation of due 
process of law, provided that before a conviction is 
had for a violation thereof the invasion of the rights 
of persons and property be determined by a court 
having jurisdiction over such matter.® 


99 , Md.—spring v. Garrett Park, : 
43 A. 313, 89 Md. 406. | 

99.5 AJa.—^Lavender v. City of Tus¬ 
caloosa, 198 So. 459, 29 Ala.App. 
602, followed in 198 So. 461, 29 
AlaA.pp. 608. 

1. NT.Y.—NTew York Tenement House 
Dept. V. Moeschen, 72 N.E. 231, 
179 N.Y. 325, 103 Am.S.R. 910, 70 
L.R.A. 704, affirmed 27 S,Ct 781, 
203 U.S. 683, 61 L.Ed. 328. 

12 C.J, p 1267 notes 98, 99. 

Pa,—Appeals of Palumbo, 72 A. 
2d 789, 166 Pa.Super. 657. 

1.10 Fla.—State v. City of Daytona 
Beach, 34 So.2d 309, 160 Fla. 204 
—State V. City of Miami, 27 So. 
2d 118, 157 Fla. 726. 

Ky.—Sanitation Dist. No. 1 of Jef¬ 
ferson County V. Campbell, 249 S. 
W.2d 767. 

Va.—Farquhar v. Board of Sup’rs 
of Fairfax County, 82 S.E.2d 577, 
196 Va. 54. 

1.15 Ky.—Sanitation Dist. No. 1 of 
Jefferson County v. Campbell, 249 
S.W.2d 767. 

1.20 Ala.—Benson v. City of Anda¬ 
lusia, 195 So. 443, 240 Ala. 99. 

Fla.—State v. City of Miami, 27 So. 
2d 118, 157 Fla. 726. 


Mo.—City of Maryville v. Cushman, 
249 S.W.2d 347, 363 Mo. 87. 

Okl.—Sharp v. Hall, 18l P.2d 972, 
198 Okl. 678. 

Tenn.—Patterson v. City of Chatta¬ 
nooga, 241 S.W.2d 291, 192 Tenn. 
267. 

Bnforceonent by lien 

Va.—^Parquhar v. Board of Sup’rs of 
Fairfax County, 82 S.E.2d 677, 196 
Va. 54. 

1.25 Ala.—Benson v. City of Amda- 
lusia, 195 So. 443, 240 Ala. 99. 

1.30 Ala.—^Benson v. City of Anda¬ 
lusia, supra. 

Va.—Farquhar v. Board of Supers of 
Fairfax County, 82 S.E.2d 577, 196 
Va. 64. 

1.35 Fla.—State v. City of Miami, 
27 So.2d 118, 157 Fla. 726. 

Tenn,—Patterson v. City of Chatta¬ 
nooga, 241 S.W.2d 291, 192 Tenn, 
267. 

1.40 Fla.—State v. City of Miami. 
27 So.2d 118, 157 Fla. 726. 

1.45 Fla.—State v. City of Daytona 
Beach, 34 So.2d 309, 160 Fla. 204. 

Mo.—City of Maryville v. Cushman, 
249 S.W.2d 347, 363 Mo. 87. 

Okl.—Sharp v. Hall, 181 P.2d 972, 
198 Okl. 678. 


Tenn.—^Patterson v. City of Chatta¬ 
nooga, 241 S.W.2d 291. 192 Tenn. 
267. 

2- Ill.—Johnston v. City of Galva, 
147 N.E. 453, 316 Ill. 598, 38 A.D.R. 
1384. 

Mich.—^Atty.-Gen. v. Grand Rapids, 
141 N.W. 890, 175 Mich- 503, 50 L. 

R. A.,N.S.. 473. 

3. U.S.—^National Fertilizer Co. v. 

Lambert, C.C.Cal., 48 F. 458. 

Ind.—Clason v. State, 17 N.E.2d 92, 
214 Ind. 630, 121 A.L.R. 726, af- 
finned Clason v. State of Indiana, 
59 S.Ct 609, 306 U.S. 439, 83 L. 
Ed. 858. 

4s. N.J.—Schwarz Bros. Co. v. Jer¬ 
sey City Bd. of Health, 87 A. 463, 
84 N.J.Law 735. 

5. Va.—Richmond v. Caruthers, 50 

S. E. 265. 103 Va. 774. 70 L.R.A. 
1005, 2 Ann.Cas. 495. 

5.5 Tenn.—Penn-Dixie Cement Corp- 
V. City of Kingsport, 225 S.W.2d 
270, 189 Tenn. 450. 

RegnlatioxL of fuels to be used held 
proper 

Mo.—Ballentine v. Nester, 164 S.W. 
2d 378, 350 Mo. 58. 

6. N.J.—^Atlantic City v. Prance, 70 
A. 163, 75 N.J.Law 910, 18 L.R.A.. 
N.S., 156. 
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§ 607. Fish and Game Laws 

The due process clause has been held not to Invali¬ 
date regulations, properl/ issued In the exercise of the 
police power, for the purpose of conserving and protect¬ 
ing fish and game. 

The due process clause has no application to 
regulations, in the exercise of the police power, for 
the purpose of conserving and protecting food fish 
for the common good.®*^® Accordingly, the state 
may regulate the taking and using of fish, from 
the waters of the state, and such regulations do not 
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violate the due process of law guaranty, if they are 
reasonable and have the proper relation to the pur¬ 
pose intended to be accomplished.'^ 

A regulation has been held proper which pro¬ 
hibits fishing with certain instrumentalities, such as 
nets, traps, and seines,^ and, for the enforcement 
of such regulation, prohibits the possession of such 
instrumentalities, regardless of the time of their ac¬ 
quisition or the intention of the possessor,^ and 
provides for the adoption of other regulations for its 


aiSO Wash.—^Frach v. Schoettler, 280 
P.2d 1038. 

PoULutioa of wafers 

Statute making' it unlawful to dis¬ 
charge into waters of state any del¬ 
eterious or poisonous substance in¬ 
imical to fish does not violate con¬ 
stitutional guaranty of due process 
of law, no matter how long the 
practice of polluting waters by waste 
products has been continued. 

K.a—State V. Glidden Co., 46 S.R 
2d 860, 228 N.G 664. 

7. TJ.S.—^Thomson v. Dana, B.COr., 
52 P.2d 759, affirmed 62 S.Ct. 409, 
285 tr.S. 529, 76 I*Ed. 925. 

Eubanks v. Tucker, D.C.Tex., 54 
F.Supp. 1001—Mirkovich v. Mllnor, 
D.C.Cal., 84 F.Supp. 409. 

Alaska.—^Freeman v. Smith, 8 Alaska 
229. 

Oa.—Price v. Hamilton, 92 S.R 62, 
146 Ga. 705. 

Teac.—Tuttle v. Wood, Civ.App., 35 
S.W.2d 1061, error refused, 

36 ax p *625 note 6. 

Statute wlildh anthorlses crossing 
of pr i v a te lands without the owner's 
consent for the purpose of taking 
fish from public waters is uncon¬ 
stitutional, for this would he tak¬ 
ing private property for private use 
without consent of the owner. 

Vt—^New England Trout, eta, Club 
V. Mather, 35 A. 323, 68 Vt 338, 
33 RR.A. 669. 

TlsEhlng industry not represented on 
omnmlssion 

The Game and Fish Act is not 
unconstitutional as amounting to 
taxation and regulation without rep¬ 
resentation because commercial fish¬ 
ing industry is not represented on 
Commission which Is given admin¬ 
istration of laws including taxing 
regulations. 

Ga.—Greaser v. Durant 29 S.R2d 
776. 197 Ga. 631. 

ParUoiUaar regnlatioas held, not de¬ 
nial of due process 
(1) Authorizing state game and 
fish commissioner to reserve waters 
for fish propagation. 

Minn.—Schmidt v. Gould, 215 K.W. 
215, 172 Minn. 179. 

(2> ^eluding resident ali^m from 
operating fish traps. 


HawaiL—Territory v. Takanabe, 28 
Hawaii 43. 

(3) Limiting taking of sardines 
for use in reduction plant but per¬ 
mitting taking of sardines in un- 

i limited quantity for purpose of salt¬ 
ing, curing, smoking, drying, or 
packing in cans, but prescribing 
weight of cans, size of fish and quan¬ 
tity and kind of oil to he used in 
packing. 

U.S.—Van Camp Sea Food Co. v. 
Department of Katural Resources 
of State of California, D.C.Cal., 
30 F.2d 111—^Bayside Fish Flour 
Co. V. Gentry, D.C.Cal., 8 F.Supp. 
67, affirmed 66 S.Ct. 86, 296 U.S. 
660, 80 L.Rd. 470, vacated on other 
grounds 56 S.Ct 166, 296 U.S. 647, 
80 L.Bd. 388, affirmed 5-6 S.Ct. 513, 
297 U.S. 422, 80 REd. 772. 

(4) Requiring permit to bring into 
state fish legally caught outside the 
state. 

C^—People V. Miller, 243 P.2d 135, 
110 CaLApp.2d Supp. 843. 

Bemoval of oysters planted by mis¬ 
take 

(1) Licensed oyster tongers have 
no property right In natural oyster 
hods, but only the privilege to re¬ 
move oysters suhiect to the regula¬ 
tory power of the state, and there¬ 
fore are not deprived of property in 
violation of the due process of law 
guaranty, by a regulation which ex¬ 
cludes them from the use of an 
oyster bed for a limited period to 
enable a planter, who has planted 
oysters or shells in a natural bed 
assigned to him by mistake, to re¬ 
move them. 

U.S.—Gloucester Seafood Workers* 
Ass*n V. Houston, D.C.Va., 35 P.2d 
193. 

(2) Oh the other hand, a denial to 
a planter of the right to remove 
oysters which he has planted on 
natural oyster lands never assigned 
to him or his assignors does not de¬ 
prive him of his property without 
due process of law. 

U.S.—Hurley v. Commission of Fish¬ 
eries of Virginia, D.CyVa., 264 F. 
116, affirmed 42 S.Ct. 83, 257 U.S. 
223, 66 L.Ed. 206. 

B. U.S.—Miller v. McLaughlin, Neb., 

736 


60 S.Ct 296, 281 U.S. 261, 74 REd. 
840. 

Shipman v. Dupre, D.C.S.C., 88 
F.Supp. 482, vacated on other 
grounds 70 S.Ct 640, 339 U.S. 321 
94 RBd. 877. 

Ga—Clarke v. State, 60 S.R 2d 333 
207 Ga 116. 

Mass.—Commonwealth v. Trott, 120 
N.E.2d 289, 331 Maas. 491. 

Or.—Anthony v. Veatch, 220 P.2<3 
493, 189 Or. 462, rehearing denied 
221 P.2d 576, 189 Or. 462, appeal 
dismissed 71 S.Ct. 499, 340 U.S 
923, 95 RE<L 667. 

Wash.—State ex re!. Campbell v. 

Case, 47 P.2d 24, 182 Wash. 334. 
Confiscation of boats, nets, and fish¬ 
ing tackle imlawfully used in fish¬ 
ing see infra $ 645. 

Changes la regnlatLons 
Under statute delegating to the 
conservation commission the power 
to regulate fishing in outlying waten? 
of the state, commission was au¬ 
thorized to change regulations fix¬ 
ing the size of mesh of nets used 
by commercial fishermen in outlying 
waters, notwithstanding that fisher¬ 
men were duly licensed and operat¬ 
ing under prior order fixing smaller 
sizes of mesh of nets and would 
sustain losses if new order were fol¬ 
lowed since flshermen*s licenses were 
not “contracts” and created no vest¬ 
ed rights. 

Wis.—Olson V. State Conservation 
Commission, 293 N.W. 262, 235 Wis. 
473. 

9. U.S.—Miller v. McLaughlin, Neb., 
50 S.Ct. 296, 281 U.S. 261, 74 REd. 
840. 

Provisioa for iaspeetlosL 

South Carolina statute which gives 
authority to state inspectors to ex¬ 
amine premises, vessels and other 
places used in fishing industry and 
to arrest without warrant persons 
found actually violating the laws is 
not invalid as violative of Four¬ 
teenth Amendment. 

U.S.—Shipman v. Dupre, D.C.S.a, 88 
F.Supp. 482, vacated on other 
grounds 70 S.Ct. 640, 339 U.S. 331, 
94 REd, 877. 

Fremmed proMSoe of master st Tea¬ 
zel 

The statute preridliig that regie- 
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enforcement.^*^ Other regulations which have been 
held valid include a provision which prohibits or 
regulates fishing in certain waters, such as fish pre¬ 
serves,^® or regulates the sale of fish therefrom, 
and makes it an offense to have such fish in pos¬ 
session with intent to sell them in violation of the 
statute or prohibits angling from boats in 

specified waters ,**^1 or which declares, or authorizes 
the declaration of, a closed season for certain varie¬ 
ties of fish,^^ and makes it an offense to have posses¬ 
sion of such fish during the closed season or 
which requires a permit, or a report in writing, 
within a limited period, of the receipt of game fish 
taken outside the state, for the purpose of disposal 
in the usual course of tradeor which, prohibits 
commercial fishing by nonresidents prior to their 
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residing in the state for a specified period or 
which requires a permit for the operation in state 
waters of fishing vessels which deliver their catch 
beyond the state’s jurisdiction.^^-^^^ 

Game, While the power of the legislature to con¬ 
trol the subject of hunting game does not authorize 
it to deprive a citizen of a vested property right 
except by due process of law, statutory provi¬ 
sions for the protection of wild game, which pre¬ 
scribe reasonable or necessary regulations of the 
right to take and use such game are, generally, held 
not to be a taking of property without due process 
of law.15 This is also true of a regulation which 
limits or restricts the property right to game after 
it is reduced to possession,^® prohibits the possession 


tered master or captain shall be pre¬ 
sumed to be aboard the boat is not 
invalid as violative of Fourteenth 
Amendment. 

U.S.—Shipman v. Dupre, supra. 

9^ Authority of board of fisheries 
South Carolina statutes givingr 
Board of Fisheries authority to adopt 
rules and regulations is not invalid 
as violative of Fourteenth Ajnend- 
ment 

XT.S.—Shipman v. Dupre, supra. 

10. Ill.—People V. Walton, 146 K.E. 
182, 314 IlL 45. 

Wash.—^McMillan v. Sims, 231 P. 343, 
132 Wash. 265. 

10.5 Mich.—People v. Zimberg, 33 N. 

W.2d 104, 321 Mich. 655. 

10.10 Mich.—^People v. Zlmberg, su¬ 
pra. 

IL TJ.S.—^Thomson v. Dana, D.C.Or., 
52 P.2d 759, affirmed 52 S.Ct. 409, 
285 U.S. 629, 76 L.Bd. 925, 

12. Ma—Kenney v. Farnsworth, 118 
A. 237, 121 Me. 460. 

"Wash.—Vail v. Seaborg, 207 P. 15, 
120 Wash. 126. 

Digsrinsr clams 

A statute establishing closed sea¬ 
son on digging clams in certain 
areas for commercial purposes is not 
unconstitutional as depriving a beach 
owner of property without due proc¬ 
ess, notwithstanding evidence indi¬ 
cting that under circumstances 
owner could not harvest any clams 
during open season. 

U.S.—Wiegardt v. Brennan. Wash., 
73 P.2d 1330—State v. Van Vlack. 
172 P, §63, 101 Wash. 603, D.R.A. 
1918B 103, 

13. S.D.—State v. Pollock, 175 N.W. 
557. 42 S.D. 360. 

14* Cal.—People v. Miller, 243 P,2d 
135, 110 Cal.App.2d Supp. 843. 

Wash.—State v. Nelson, 261 P. 796, 
146 Wash, 17. 

14A Ark.—^Anderson v. State, 213 S. 
W.2d 615, 213 Ark. 871. 
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14.10 Cal.—Santa Cruz Oil Corp. v. 
Milnor, 130 P.2d 256, 65 CaLApp. 
2d 56. 

ITatare of commi8slon.’s power 
Under the California statute pro¬ 
viding for granting of permits for 
operation of fishing boats in state 
waters, which deliver their catch be¬ 
yond the state's jurisdiction, the 
Fish and Game Commission is not 
given arbitrary or discriminatory 
powers in matter of granting or 
withholding permits. 

U.S.—Mirkovich v. Milnor, D.C,Cal., 
34 F.Supp. 409. 

Cal.—Santa Cruz Oil Corp. v. Milnor, 
130 P.2d 256, 56 Cal.App.2d 66. 

14.15 Fla.—^Hamilton v. Williams, 
200 So. 80, 145 Fla. 697. 

15. Arlz.—Begay v. Sawtelle, 38 P, 
2d 999, 53 Ariz. 304. I 

Ohio.—State v. Truax, 157 N.E. 792, i 
117 Ohio St. 78. 

27 C.J. p 946 note 68, 

Validity of provision for summary 
seizure and disposition of game 
unlawfully taken see infra § 646. 

Reason for rule 

“The preservation of such ani¬ 
mals, birds, and fish as are adapted 
to consumption as food, or to any 
other similar useful purpose, is a 
matter of public interest, and it is 
within the police power of the state 
as the representative of the people to 
make such laws as will best pre¬ 
serve such game and secure its bene¬ 
ficial use in the future to the citi¬ 
zens of the state, and to that end 
it may adopt any reasonable regu¬ 
lations not only as to time and man¬ 
ner in which such game may be tak¬ 
en and killed, but also may impose 
limitations upon the right of prop¬ 
erty in such game after it has been 
reduced to possession. Such limita¬ 
tions deprive no person of his prop¬ 
erty, because he who takes or kills 
game had no previous right to prop¬ 
erty in it, and when he acquires such 
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right by reducing it to x>ossessioi> he 
does ^ subject to such conditions 
and limitations as the Ltegislature 
has seen fit to impose.” 

N’-'Z’-—People v. Clair, 11 g NT.El 368, 
869, 221 N.T. 108. 

Migr&toary birds 

(1) An act giving effect to migra¬ 
tory bird treaty with Great Britain, 
which made it unlawful to hunt mi¬ 
gratory birds except as permitted by 
regulations to be formed by secre¬ 
tary of agriculture, is not violative 
of due process clause. 

U.S.—^U. S. V. Griffin, D.GGa., 12 F. 
Supp. 136—Shouse v. Moore, D.C. 
Ky., 11 F.Supp. 784. 

(2) Withdrawal of privilege of 
hunting live migratory birds by fed¬ 
eral and state governments does not 
deprive anyone of “property rights” 
because no such right exists. 

U.S-—Lansden v. Hart, C.C.A.I1I., 168 
P.2d 409, certiorari denied 69 S. 
Ct 132, 335 U.S. 858, 93 D.Ed, 405. 

moeixse statute invalid 

A statute providing that no license 
shall be required of any person to 
hunt or trap, and to buy or sell furs 
of wild animals in certain counties 
is unconstitutional where it confers 
on fur dealers in one county a spe¬ 
cial privilege relieving them from 
the privilege tax imposed by another 
statute and where it arbitrarily dis¬ 
criminates against fur dealers in 
other countiea 

Tenn.—Buntin v. Crowder, Tenn., 118 
S.W.2d 221. 

16. N.T.—^People v. Clair, 116 N.E. 
868, 221 N.T. 108, L.R.A.1917F 766. 

TTnlawfoi possession 
A statute which renders unlawful 
the possession of game acquired 
after the enactment of the statute 
does not violate the constitutional 
provision against a deprivation of 
property, without due process. 

N.T.—Phelps V. Racey, 60 N.T. 10, 
19 Am.R. 140. 
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of game out of season, although it may have been 
taken in foreign countries during the open season,’^7 
or makes the shipping of game by parcel post a mis¬ 
demeanor and a provision is also valid which 
regulates the breeding and sale of certain kinds of 
birds, such as pheasants.^® 

It is not a violation of the due process guaranty 
to prohibit aliens from hunting game, and to that 
end to prohibit possession by them of shotguns or 
rifles.^® However, a statute denying to nonresidents 
of the state the right to trap certain animals within 
the state is invalid as depriving one of property 
without due process of law insofar as it may be 
applied to deny to a nonresident owner of land in 
the state and persons claiming under him the right 
to trap such animals on his Iand.^0*5 

A person who has reclaimed wild animals or birds 
by reducing them to his control has a property 
right in them of which he cannot be deprived with¬ 
out due process of law.^i 

§ 608. Property or Funds Held in Trust 

Whether lesiefation relating to trust property or funds 
is Invaiidated under the due process of iaw guaranty de¬ 
pends on the nature of the trust and its purpose, and the 
provisions of the legisiatlon. 

The legislature may, without violating the guar¬ 
anties against the deprivation of property without 
due process of law, authorize property or funds held 
in trust for a public purpose to be converted into a 
different form,^2 or their disposition to be placed i 


in the hands of a different court or officer,23 or 
when held for general purposes, to be used for a 
special purpose.24 

Funds for religious, educational, or charitable pur¬ 
poses, The principle that the power of the state 
over property of a municipal corporation held and 
used for governmental purposes is unrestrained by 
the Fourteenth Amendment, as stated supra § 604, is 
inapplicable to lands held in trust for educational or 
religious purposes;25 and, moreover, the due proc¬ 
ess clause is violated by a diversion, by a state 
agency, of public funds to a private charitable or¬ 
ganization to be dispensed according to the judg¬ 
ment or discretion of such organization.26 

Private trusts. The due process of law guaranty 
is violated by an attempt to authorize the diversion 
of private property or funds from the purpose to 
which they were devoted by the instrument creating 
the trust.27 However, a statute authorizing the 
commingling of trust funds ^d the investment of 
the funds of the common trust has been held not 
to be invalid provided the due process guaranty is 
not violated.27.5 Xhe right of the legislature to au¬ 
thorize the termination of a private trust by the 
merger of the rights of the beneficiary and remain¬ 
derman in the same person has been sustained ;2S 
but, on the other hand, an act authorizing the termi¬ 
nation of a trust in a manner not provided for at 
its creation has been hdd void as depriving the 
trustee of his compensation without his consent^^ 


17. TT.S.—^People of the State of 
N'ew York ex rel. Silz v. Hestei> 
berg, N.T., 29 S.Ct. 10, 211 U.S. 
31, 63 L.Ed. 75. 

IE. Cal.—Ex parte Phoedovius, 170 
P. 412, 177 Cal. 238. 
la. Ohio.—State v. Truax, 167 N.B. 
793. 117 Ohio St. 78. 

20. XJ.S.—^Patsone v. Commonwealth 
of Pennsylvania, Pa., 34 S.Ct 281, 
233 U.S. 138, 58 L.Ed. 639. 

Pa.—Commonwealth v. Cosick, 44 Pa. 
Super. 109. 

88 C.J. p 13 notes 37, 28. 

2(X5 U.S.—Pavel v. Pattison, D.C. 
1a., 24 P.Supp. 915. 

21. Wash,—Graves v. Dunlap, 162 
P, 532, 87 Wash. 648, Ii.RjV.1916C 
338, Ann.Cas.l917B 944. 

Asquisitlon of ownership of wild ani¬ 
mals generally see Animals 5 $ a, 

22. III.—Kaskaskia Conunons Landt 
Com'rs V* Kaskaskia Commons, 94 
H.Et 970, 249 IlL 678. 

22. Mich.—Fremont Canning Co. v. 
Waterls, 176 N.W, 677, 209 MiAh . 
171 

2^ MIeiL—Graves V. Bliss, 309 N. 
W. 143, 336 Mich. 364, certiorari 


denied Bliss v. Graves, 47 S.Ct. 
113, 273 U.S. 724, 71 KEd. 859. 
PayzoeiLt of order on exhausted spe¬ 
cial fomd firom general fund 
A statute giving the holders of or¬ 
ders against an exhausted drain fund 
the right to payment from the gen¬ 
eral fund of the county, is not a 
taking of property without due 
process of law, although in the par¬ 
ticular case reimbursement of the 
county general fund Is impossible. 
Mich.—Graves v. Bliss, 209 N.W. 142, 
235 Mich, 364, certiorari denied 
Bliss v. Graves, 47 S.Ct. 113, 273 
U.S, 724, 71 UEd. 859—^Moore v. 
Harrison. 195 N.W. 306, 224 Mich- 
512. 

25. Vt.—Jones v. Vermont Asbestos 
Corporation, 182 A. 291, 108 Vt. 
79. 

26. Miss,—^Miller v. Tucker, 105 So. 
774, 142 Miss. 146. 

27. Va—General Bd. of State Hos¬ 
pitals for the Insane v. Robertson, 
79 S.R 1064, 115 Va 527. 

Authorising sale of property held in 
trust see infra § 647. 

273 OaasatLty held not violated 
Statute permitting establishment 
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Of common trust funds was not in¬ 
valid as authorizing taking of prop¬ 
erty without due process of law, not¬ 
withstanding fact it gave trustee 
right to commingle underlying trust 
moneys in common trust fund and 
that it provided for delay between 
decision to withdraw funds from 
common trust fund and time of ac¬ 
tual withdrawal; nor is the statute 
invalid by virtue of the fact that 
[ the statute does not require that 
notice of intention to invest monies 
of prospective participating trust in 
common trust funds be given to in¬ 
fants and incompetents and to other 
persons whose names and addresses 
have not come to knowledge of trus¬ 
tee, or the fact that the statute re¬ 
quires notice to beneficiaries at time 
of making first Investment instead 
of at reasonable time before making 
such investment. 

N.Y.—^In re Lincoln Rochester Trust 

Co., Ill N.Y.S.2d 45, 201 Mlsc. 

1008. 

2S. N.Y.—In re Heinze, 46 N.Y.a 

247, 20 Misc. 371, 

29. N.Y.—Oviatt V. Hopkins, 46 N. 

Y.S. 959, 20 App.Div. 168. 
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Relation between principal and incoyne accounts, 
A statute authorizing a trustee under a will, trust 
deed, or other instrument, to pay during mortgage 
salvage operations a percentage of the principal to 
the life tenant regardless of principal advances for 
expenses and the cost of capital improvements, has 
been held not to violate the constitutional guaranty 
against taking property without due process, since 
the statute does not affect substantive rights but 
is merely remedial, procedural, and administra- 
tjye;29.5 and it does not violate the due process 
guaranty even though applied to an estate the ad¬ 
ministration of which was begun before enactment 
of the statute.29-^0 xhe act of a testamentary trus¬ 
tee in distributing an extraordinary stock dividend to 
the life beneficiaries, and not adding it to the corpus 
of the trust, does not deprive the remaindermen of 
property without due process, where it does not di¬ 
minish the value of the stock held in trust as of th^ 
date of the testator’s death or affect the voting pow¬ 
er of the stock held for the remaindermen.^® 

Appointment of successor trustee. Under a pro¬ 
vision granting the court the power to appoint a 
successor trustee to aid in the distribution of a trust 
fund, the court’s appointment of a successor trustee 
where the court believes such step necessary does 
not constitute a taking of the property of remainder¬ 
men without due process. 

§ 609. Estates of Absentees and Persons Pre¬ 
sumed to Be Dead 

The due process of law guaranty is not violated by 
statutes conferring power on the courts to regulate and 


administer the estates of absentees, presumptively dead, 
where the procedure satisfies constitutional require¬ 
ments; and this is true of provisions for escheat of 
dormant bank balances under certain conditions. 

Under the constitutional guaranties against the 
taking or deprivation of property without due 
process of law, a probate court has no power under 
its general authority to administer the property 
of a person who is alive.^l However, a statute con¬ 
ferring power on courts to regulate and to admin¬ 
ister the estates of absentees, presumptively dead, is 
valid, where the procedure satisfies constitutional re¬ 
quirements,as where provision is made for giv¬ 
ing proper notice of the proceeding and adequate 
safeguards are provided to protect the absentee’s 
interests in case of his reappearance,as by provid¬ 
ing for the preservation of the estate for a reason¬ 
able period before permitting distribution to the 
heirs.33 Even apart from such statutes, where a 
decree distributes the esfate of an absentee pre¬ 
sumably dead, but provides protection for tlie ab¬ 
sentee or any person claiming under him should it 
appear that he was not in fact dead, the distribution 
of the estate will not offend the constitutional guar¬ 
anty of due process of law.33.5 Xhe mere fact that 
the state or its authorities acquire possession or 
control of property as a preliminary step to the 
judicial determination of asserted rights in the 
property is not a denial of due process.33.io 

On the other hand, statutes of this character are 
void where reasonable provision is not made for 
notice to such absentees,34 or for a proper inquiry 
as to the fact of death,35 or where the title of the 


Newcomb v. Newcomb, 68 N.T.S. 
430, 33 Misc. 191. 

29.5 tr.S.—Demorest v. City Bank 
Farmers Trust Co., N.T., 64 S.Ct. 
384, 321 tr.S. 36, 88 L.Ed. 526— 
Dyett V. Title Guarantee & Trust 
Co., N.T., 64 S.Ct. 384, 321 XT.S. 
36, 88 L.Ed. 526. 

N.Y.—In re JovesboFs Will, 101 N. 
Y.S.2d 965, 199 Misc. 148. 
However, It was also held that 
such statute was invalid, as with¬ 
out due process of law, since it op¬ 
erated to transfer irrevocably to the 
income account the vested ri§rht of 
remainderman. 

K.Y,~ln re Wacht's Estate, 32 N. 
Y.S.2d 871. 

aaiO U.S.—Demorest v. City Bank 
Farmers Trust Co., N.T., 64 S.Ct. 
384, 321 tr.S. 36, 88 Lr.Ed. 626— 
Dyett V. Title Guarantee. & Trust 
Co., N.T„ 64 S.Ct 384, 321 U.S. 36, 
88 lijld. 526. 

30. N.T.—In re Davis* Estate, 217 
N.y.S. 605, 127 Misc. 701. 

80.5 N.T.—In re Luckenbach*s Will, 
81 N.Y,S.2d 469. 


Notice not req,Tilred 

The statute authorizing appoint¬ 

ment of successor trustee under 
trust deed, without requiring’ notice 
to mortgagor or record holder of 
equity of redemption, does not de¬ 
prive mortgagor or such holder of 
property without **due process of 
law/* as her substantial rights are 
not substantially affected by substi¬ 
tution of one trustee for another. 
Mo.—Cockrell v. Taylor, 145 S.W.2d 
41*6,'347 Mo. 1. 

31. TJ.S.—Cunnius v. Beading School 

Dist, Pa., 25 S.Ct. 721, 198 U.S. 

458, 49 L.Ed. 1125, 3 AnmCas. 1121. 

Mich.—Walz v. Dawson, 209 N.W. 
177, 235 Mich. 344—^Beckwith v. 
Bates, 200 N.W. 151, 228 Mich. 400, 
37 A.L.B. 819. 

31.5 Ga.—^Payne v. Home Sav. Bank, 
18 S.E.2d 770, 193 Ga. 406, 140 

A.L.R. 1397. 

32. Ga.—Corpus Juris Secundum 

cited in Payne v. Home Sav. Bank, 
18 S.E.2d 770, 774, 193 Ga. 406, 

140 A.L.K. 1397. 
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Ill.—Eddy V. Eddy, 134 N.E. 801, 
302 Ill. 446. 

Mich.—^Walz v. Dawson. 209 N.W. 

177, 235 Mich. 344. 

12 C.J. p 1219 note 67. 

33. Mich.—Beckwith v. Bates, 200 
N.W. 151, 228 Mich. 400, 37 A.L 1 .R. 
819. 

33J5 Ga,—Pasme v. Home Sav. Bank, 
18 S.E.2d 770, 193 Ga, 406, 140 A- 
L.K. 1397. 

33%10 TJ.S.—Anderson Nat. Bank v. 
Duckett, Ky., 64 S.Ct. 699, 321 TJ.S. 
233, 88 L.Ed. 692, 151 A.D.B. 824. 

34. Pa,—Commonwealth v. Dollar 
Savings Bank, 102 A. 569, 259 Pa. 
138, 1 A.D.R. 1048. 

B.I.—^Carr v. Brown, 38 A. 9, 20 RJ. 

216, 78 Am.S.R. 855, 38 D.R.A, 294. 
Va.—Selden v. Kennedy, 52 S.B. 635, 
104 Va, 826, 113 Am.S.R. 1076, 4 
L.R.A.,N.S., 944 , 7 Ann.Cas. 879. 
Wis.—Marine Nat. Excharige Bank 
of Milwaukee v. Stated 22 
156, 248 Wis, 410. 

35. Md.—^Baltimore Bav. Bank v^ 
W^ek^, 64 A. 296, 103 Md. €01^ 6 
L.RA.,N,S., 690. 
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absentee is divested before the lapse of a reason¬ 
able time after his disappearance.36 

On the same principles, provision may be made 
for the administration of the interests of absent 
heirs or legatees in property within the state,and 
for the transfer and administration of the interests 
of absent beneficiaries in property held in trust.^^ 

Dormant bank accounts. It is within the con¬ 
stitutional power of the state to protect the interests 
of depositors from the risks which attend long 
neglected accounts by taking them into custody when 
they have been inactive so long as to be presumptive¬ 
ly abandoned.3®-5 Accordingly, a state, by a proce¬ 
dure satisfying constitutional requirements, may 
escheat or compel surrender to it of bank deposit 
balances when there is substantial ground for belief 
that they have been abandoned or forgotten,38.X0 
especially when the state acquires them subject to 
all lawful demands of the depositors.^^*^^ How¬ 
ever, the state cannot require the payment of such 
funds to the state treasurer without giving due no¬ 
tice to the depositor.28-20 


§ 610 . Validating and Invalidating Contracts 

Wh!l6 !n general valid contracts are property and 
cannot be Interfered with without due process of law 
such rights are not absolute, and are subject to a prop.^ 
er exercise of the police power without violating the due 
process guaranty. Similarly, invalid contracts may be 
validated in some circumstances. 

In general valid contracts are property and can¬ 
not be interfered with without due process of 
law,38*S0 and this rule applies whether the obligee 
is a private individual, a municipality, a state, or 
the United States.38.55 Accordingly, the due proc¬ 
ess clause prohibits the annulment of contracts by 
the government,38.60 unless the action taken falls 

within the police power or some other paramount 
power.38.65 However, contract rights are rela¬ 
tive, not absolute, and are subject and subordinate 
to the public interest.39 Accordingly, if the super¬ 
vening conditions warrant it in the interest of the 
public welfare, an existing contract may, without 
violating' the due process guaranty, be abrogated 
or declared invalid by legislative or judicial action 
of a state,40 or by an act of congress, as to a con- 


36. Nr.I>.—Clapp V. Hougr, 9S N-W. 

7X0, 12 NTJO. 600, 102 Am.&R. 689. 
65 767. 

12 CJ, p 1219 note 70. 

37. Mass.—Jones v. Jones, 112 N.K 
224, 223 Mass. 640. 

X.J.—In re Emery’s Estate, 156 A. 

130, 108 N.J.Ea. 601. 

Wash.—Bickford v. Stewart, 104 P. 
263, 106 P. 1X15, 65 Wash. 278, 34 
I1R.A.,N.S., 623, 628. 

36. Mass.—Jones v. Jones, 112 N.E. 
224, 223 Mass. 540—^Adams v. Ad¬ 
ams, 97 N.K 982, 211 Mass. 198. 
12 C.J. p 1219 note 72. 

38.5 XJ.S.—^Anderson Nat. Bank v. 
Luckett, Ky., 64 S.Ct. 599, 321 U.S. 
233, 88 L-Ed. 692, 151 A.L.R. 824, 
Minn.—State v. Northwestern Nat. 
3Sank of Minneapolis, IS N.W.2d 
569, 219 Minn. 471. 

Bsclieat hy state of deposits in na¬ 
tional hank 

The Constitution of the United 
States does not prohibit a state from 
escheating deposits in a national 
bank located and actively doing busi¬ 
ness therein, abandoned by their 
owners or belonging to missing per¬ 
sons. 

U.S.—Roth V. Delano, Mich,, 70 S. 
CL 22, 338 U.S. 226, 94 KEd. 13. 

38.10 U.S.—^Anderson Nat, Bank v. 
Duckett, Ky., 64 S.CL 599, 321 U.S. 
233, 88 DEd. 692, 161 A.D,R, 824. 
Minn.—State v. Northwestern Nat. 
Bank of Minneapolis, 18 N.W.2d 
669, 219 Minn. 471. 

N.T.—In re Northern Bank of New 
Totk. 48 N.Y.S.2d 65. 267 App.Div. 
659w 


Statute creating rebuttable pre- 
sumptiou of abandonmeut of demand 
bank deposits after inactivity of 10 
years and of nondemand deposits 
after inactivity of 25 years, and pi*o- 
viding for transfer of such deposits 
to State Department of Revenue, but 
allowing depositors to reclaim de¬ 
posits within five years after state 
procures a Judicial decree of actual 
abandonment, does not unconstitu¬ 
tionally deprive depositors of their 
property. 

U.S.—^Anderson Nat. Bank v. Duck¬ 
ett, Ky., 64 S.Ct. 699, 321 U.S. 233, 
88 LuEd. 692, 151 A.DR. 824. 

No deanAud for thirty years 
A Statute providing that on the 
failure of a depositor, or his legal 
representative, with any savings in¬ 
stitution to make a demand for the 
amount deposited by him or for any 
part thereof for thirty years after 
the last deposit or payment was 
made, such fund shall be paid to the 
commonwealth, and that thereafter 
the depositor may recover from the 
commonwealth, does not deprive the 
depositor of his property without due 
process of law. 

Pa.—Commonwealth v. Dollar Sav¬ 
ings Bank. 102 A, 569, 259 Pa. 138, 
1 A.D.R. 1048. 

State’s possessiou prior to Judicial 
determination. 

Under Kentucky statute providing 
for transfer of presumptively aban¬ 
doned bank accounts to State De¬ 
partment of Revenue, the mere fact 
that state or its authorities acquire 
possession or control of property as 
a preliminary step to judicial deter¬ 
mination of asserted right in prop¬ 
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erty Is not a denial of “due process 
of law”. 

U.S.—^Anderson Nat. Bank v. Luck¬ 
ett, Ky., 64 S.Ct. 599, 321 U.S. 233. 
88 L.Ed. 692, 151 A.D.R- 824. 
38.15 U.S.—^Anderson Nat. Bank v. 
Luckett, supra. 

38.20 Wis.—^Marine Nat. Exchange 
Bank of Milwaukee v. State, 22 
N.W.2d 166, 248 Wis. 410. 

38.50 U.S.—Cobb v. City of Malden. 
D.C.Mass., 105 F.Supp. 109, af¬ 
firmed in part and reversed in part 
on other grounds, C.A, 202 P.2d 
701. 

3a55 U.S.—Cobb v. City of Malden, 
supra. 

38.60 U.a—Campbell v. U. S., D.CS. 
C., 48 F.Supp. 398, reversed on oth¬ 
er grounds, C.C.Al., 139 F.2d 424. 

38.65 U.S.—Campbell v. U. S., su¬ 
pra. 

39. N.T.—People v. Levitt, 360 N.T. 
a 458, 145 Misc. 621. 

40. Cal.—Wright v. Salzberger, 9 P. 
2d 860, 121 CaLApp. 639. 

Fartioular InvaUflating provisioxis 
held not denial of due xnrocess 

(1) Invalidating sales or convey¬ 
ances of land in another's adverse 
possession, as not depriving the pur¬ 
chaser of proi>erty without due proc¬ 
ess of law. 

Ky.—^Begley v. Brasmie^ 265 S.W. 
833, 205 Ky. 240. error dismissed 
Begley v. Erasine, 47 S.Ct 342, 373 
U.a 655, 71 L.Bd. 825. 

(2) Making insolvent's voluntary 
transfer fraudulent and void as to 
existing creditors. 
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tract relating to a matter within the scope of its 

powers.^^ 

On the other hand, if a statute or act of congress 
is not an exercise of the police or other paramount 
power, for the general welfare of the public, it is 
invalid if it operates to take away a vested prop¬ 
erty right by impairing a contract obligation, with¬ 
out due process,42 as where it impairs vested rights 
under war risk insurance contracts,'*^ or otherwise 
attempts to invalidate a contract in which there is 


nothing injurious to the public welfare."*^ However, 
before property rights vest in relation to a contract, 
and the due process clause becomes applicable, a 
given contract must became fixed and binding on 
the parties and when the provisions of a con¬ 
tract are contrary to a new concept of public policy 
not foreseeable when the contract was made it be¬ 
comes illegal and cannot be enforced^^-i^^ 

It has been held that the validity of bonds issued 
by the state pursuant to statute will not be affected 


Cal.— Wright v. Salzherger, 9 P.2d 
860, 121 Cal.App. 639. 

41. IT.S.—^Massachusetts Mut. Life 
Ins. Co. V. Securities and Exchange 
Commission, C.C.A.M 0 ., 151 F.2d 
424, certiorari denied 66 S.Ct. 817, 
337 XJ.S. 795, 90 L.Bd. 1022. 

Association of Hock Island Me¬ 
chanical and Power Plant Em¬ 
ployees V. Lowden, D.C.Kan., 15 
F.Supp. 176, af3rmed, C.C.A., Broth¬ 
erhood of Hailroad Shop Crafts 
of America, Rock Island System, 
Grand Lodge No. 3 v. Lowden. 86 
F.2d 468, 108 A.L-R. 1128, certio¬ 
rari denied Brotherhood of Rail¬ 
road Shop Crafts of America v. 
I/Owden, 57 S.Ct. 435, 300 XJ.S. 

659, 81 L.Ed. 868. 

Contracts payable in gold or particu¬ 
lar currency 

(1) A joint resolution of congress 
invalidating obligations for payment 
in gold or a particular kind of cur¬ 
rency, or in an amount of money 
measured thereby, and making such 
obligations payable in legal tender 
does not violate the due process 
guaranty. 

U.s.—Guaranty Trust Co. of New 
York V. Henwood, Mo., 59 S.Ct. 
847, 307 U.S. 247, 83 L.Ed. 1266— 
Holyoke Water Power Co. v. Amer¬ 
ican Writing Paper Co., Mass., 57 
S.Ct. 485, 300 U.S. 324, 81 L.Ed. 
678—Norman v. Baltimore & O. 
R. Co., 55 S.Ct. 407, 294 U.S. 240, 
79 L.Ed. 885, 95 A.L.R. 1352—U, S. 
V. Bankers' Trust Co., 294 U.S. 240, 
79 IxEd. 885, 95 A.L.R. 1352. 

Ga.—Smith v. Bukofzer, 180 S.E. 358, 
180 Ga. 585. 

(2) Such a resolution, as applied 
to a water power lease providing for 
the payment as rent of a quantity of 
gold equal In amount to a specified 
number of dollars of gold coin of a 
specified standard ■* of weight and 
fineness, or the equivalent in United 
States currency, is not a depriva¬ 
tion of property without due process 
of law on the theory that such cove¬ 
nants are so rare that their sup¬ 
pression Is not required for the pro¬ 
tection of the monetary system and 
is arbitrary; nor is it an unlawful 
exercise of power as applied to such 
a lease. 

US.—Holyoke Water Power Co. v. 
American Writing Paper Co.. 


Mass., 57 S.Ct, 485, 300 U.S. 324, 81 
L.Ed. 678. 

Contract between claimant and at. 
tomey 

(1) Omnibus Claims Act March 4, 
1915, limiting the amount recover¬ 
able from claimant by his attorney 
on his personal obligation, does not 
as applied to a contract with an at¬ 
torney for a greater compensation, in 
existence at the time of its passage, 
the services contemplated by which 
had been substantially performed, 
deprive the attorney of property in 
violation of the due process guar¬ 
anty, especially where at the time 
the contract was made there was no 
legislation conferring on claimant 
any right of recovery, and the par¬ 
ties knew that congress might refuse 
to recogrnize the claim or might im¬ 
pose such conditions as it deemed 
proper. 

U.S.—Calhoun v. Massie, Va., 40 S.Ct. 
474, 253 U.S. 170, 64 L.Ed. 843. 

(2) In an earlier case, this act 
was held unconstitutional as an at¬ 
tempt to deprive the attorneys of 
property without due process of law, 
and to modify and destroy preexist¬ 
ing obligations. 

D.C.—^Newman v. Moyers, 47 App.D.C. 
102, Ann.Cas.l918E 528. 

42 . U.S.—Lynch v. U. S., Ga.. 54 S. 
Ct. 840, 292 U.S. 571, 78 L.Bd. 1434 
—Wilner v. U. S.. III., 54 S.Ct. 840, 
292 U.S, 571, 78 L.Ed. 1434. 

Ky.—Black v. O'Hara, 194 S.W. 811, 
175 Ky. 623. 

N.J.—City of Newark v. Padula, 94 
A.2d 859, 24 N.J.Super. 483, affirm¬ 
ed 97 A.2d 735, 26 N.J. 251. 

N.y.—In re Sabin's Estate, 227 N.Y. 
S. 120, 131 Misc. 451, reversed on 
other grounds 228 N.T.S. 890, 224 
App.Div, 702. 

Contract right to use sewer system 
free of charge 

Proceedings validating ordinance 
fixing service charge for draining 
into public sewerage system do not 
defeat property right of user of sew¬ 
erage without charge that was re¬ 
served to owners of original sewer¬ 
age system in contract of sale of 
system to city, where such free use 
was protected by covenant running 
with the land and was right which 
could not be divested except by due 
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I process of law, or due notice and 
right to defend or maintain such 
right of property. 

Ala.—MacMahon v. Baumhauer, 175 
So. 299, 234 Ala. 482. 

Contract relieving landlord of liablU 
ity 

Retroactive application of statute 
providing that clauses in leases re¬ 
lieving landlords of liability for 
damages resulting from their own 
negligence shall be deemed to be void 
as against public policy and unen¬ 
forceable would deprive a landlord, 
who had entered into a lease contain¬ 
ing such a clause before effective 
date of statute, of a contract right in 
violation of the due process clause 
of the Constitution. 

N.T.—Keg-O Products v. J. Swedlin, 
Inc., 16 N.Y.S.2d 376. 

43. U.S.—Lynch v. U. S., Ga., 54 S. 
Ct. 840, 292 U.S. 571, 78 L.Ed. 1434 
—^Wilner v. U. S., III., 54 S.Ct 840, 
292 U.S. 571, 78 L.Ed. 1434. 

Campbell v. United States, D.C.S- 

C. , 48 F.Supp. 398, reversed on oth¬ 
er grounds, C.C.A., 139 F.2d 424— 

- Moragne v. U. S., D.C.S.C., 16 F. 
Supp. 1008. 

N.Y.—In re Sabin's Estate. 227 N.Y. 
S. 120, 131 Misc. 451, reversed on 
other grounds 228 N.Y.S. 890, 224 
App.Div. 702. 

XTnpaid veteran’s oon^ieiLsatLon al- 
lowaace for disability from date of 
discharge relied on for reinstatement 
of war risk policy became vested on 
passage of World War Veterans' Act 
of 1924, and hence could not be de¬ 
feated by subsequent act of con¬ 
gress, although compensation award 
was gratuitous, since pure gift or 
gratuity becomes vested property 
right when fully executed. 

U.S.—Moragne v. U. S., D.C,S.C., 16 
F.Supp. 1008. 

44. Ill.—Schiller Piano Co. v. Illi¬ 
nois Northern Utilities Co., 123 N. 
E. 631, 288 Ill. 580. 

44.5 U.S.—Cobb v. City of Malden, 

D. C.Mass., 105 F.Supp. 109, affirmed 
in part and reversed in part on 
other grounds, G.A., 202 F.2d 701. 

44.10 U.S,—Massachusetts Mut. Life 
Ins. Co. V. Securities and Exchange 
Commission, C.C.A.M 0 ., 151 F.2d 

424, certiorari denied 66 S.Ct. 817, 
327 U.S. 795, 90 L.Ed. 1022. 



§ eio coNsnTunoNAL law 

by a subsequent referendum of the statute,since 
to hold otherwise would be to deprive bondholders 
of their property without due process of 
but it has also been held that the due process guar¬ 
anty is not violated, as affecting contract rights, by 
the act of the electors of a municipality in reject¬ 
ing the councirs acceptance of an offer of a con¬ 
tract,^5 or by the act of the governor of a state 
in declaring a temporary bank holiday, for the pur¬ 
pose of stabilizing banking for the benefit of the 
public.^® 

The state legislature may, without violating the 
due process guaranty, validate by a subsequent stat¬ 
ute the ultra vires contracts of a municipal or 
quasi-municipal corporation,or other contracts, 
which it might previously have authorized,unless 
the effect of the validating statute is to divest one 
person of a vested property right and vest it in an¬ 
other, as explained infra § 647. The legislature may 
also place restrictions on future contracts of pri¬ 
vate corporations chartered by it, even as to 
contracts made beyond the jurisdiction;'^^ but it 
may not render void contracts of natural persons 
domiciled within the state, where such contracts 
are made and to be performed without the state.^^^ 

A carrier is not deprived of property without 
due process of law, by being required by court to 
perform a franchise contract to operate its road 
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at a fixed rate of fare, because a change of con¬ 
ditions causes such operation to be at a loss.^i 

Judicial rule. A judicial rule stated in a deci¬ 
sion, and providing that certain contracts, which 
might be executed after the decision should become 
final, would be held invalid, does not deprive parties 
to similar contracts of their property without due 
process of law.^^-^ 

Subscription contract. It has been held that, 
where a subscription is void because of nonpay¬ 
ment of a certain percentage thereof in cash at 
the time of subscribing as required by statute, it can¬ 
not constitutionally be validated by a subsequent 
statute, as this would deprive the subscriber of his 
property without due process of law.^^ On the 
other hand, it has been held that where a special 
act of incorporation provides that every person 
offering to subscribe to the capital stock shall pay 
to the commissioners appointed by the act a certain 
sum for each share subscribed, the omission of the 
commissioners to require such payment, although 
it renders the subscriptions void,^^ is cured, and the 
subscriptions rendered valid and binding, by a sub¬ 
sequent amendatory statute which provides that all 
defects and irre^larities in the proceedings of the 
commissioners in taking subscriptions shall thereby 
be cured and shall be valid, as though the statute had 
been fully complied with.^^ 


44.15 Mont.—Lodge v. Ayers, 91 P. 
2d 691, 108 Mont. 527. 

44.20 Mont.—^Lodge v. Ayers, su¬ 
pra. 

45. Cal.—Harbor Central Land Co. 
V. CJouncil of City of Richmond, 
176 P. 60, 38 Cal.App. 315. 

46. Ala.—Slaughter v. C. I. T. Cor¬ 
poration, 167 So. 462, 26 AlaApp. 
234, certiorari denied 157 So. 463, 
228 Ala 411. 

47. TX.S.—Judith Basin Land Co. v. 
Fergus County, Mont., C.C.A.Mont., 
50 P.2d 792, followed in Welch v. 
Fergus County, 60 P.2d 796. 

Steele County v. Erskine, N.!)., 
98 F, 215, 39 aC.A. 173. 

48. HI.—Joseph Triner Cori>oration 
V. Oran^, 5 N.B.2d 213, 365 Ill. 
19—Joseph Triner Corporation v. 
McNeil, 2 N.E.2a 929, 363 IIL 559, 
104 AJUR- 1435. 

N.J.—^Hallanan v. Hamilton, 142 A. 

27, 104 N.J.Liaw 632. 

K.C.—Charlotte ConsoL Const. Co. v. 
Brockenbrough, 121 S.E. 7, 187 N. 
a 65. , 


statute validating sales of land by 
ezecntor for the purpose of securing 
assets to pay an indebtedness, is not 
a deprivation of property without 
due process of law, since all persons 
claiming an interest in the estate of 
a deceased person, whether vested or 
contingent, take subject to the debts 
properly chargeable against the es¬ 
tate. 

N.C.—Charlotte Consol. Const, Co. v. 

Brockenbrough, supra. 

Validating prior lease 

Suit under a statute for a decree 
authorizing an oil and gas lease on 
land subject to contingent remain¬ 
ders, which in effect validates a prior 
lease by present life tenant and 
others, does not deprive life tenant 
of his property without due process 
of law, where former lease gave him 
greater rights than he was entitled 
to, and decree gave him less valu¬ 
able rights, but as great a as 

he could claim under terms of any 
lease which lessors might give. 
W.Va—^Ferrell v. Deverick, 100 S.B. 

850, 85 W.Va L 

49. N.T.—Western Massachusetts 


Mut P. Ins. Co. V. Hilton, 58 N.T. 
S. 996, 42 App.Div. 62. 

50. XJ.S.—^Allgeyer v. Louisiana, La, 
17 S.Ct 427, 165 U.S. 578, 41 L.Ed. 
832. 

N.T.—^Western Massachusetts Mut. 
P. Ins. Co. V. Hilton, 58 N.T.S. 
996,*42 App.Div. 52. 

51. U.S.—Columbus Ry., Power & 
Light Co. V.. City of Columbus, 
Ohio, D.C.Ohio, 253 P. 499, alarm¬ 
ed 39 S.Ct 349, 249 U.S. 399, 63 L. 
Ed. 669, 6 A.L.R. 1648. 

Regulation of fares as affected by 
due process guaranty see infra § 
691. 

5L5 Ark.—Crisco v. Murdock Ac¬ 
ceptance Corp,, 258 S.W.2d 551, 322 
Ark. 127, certiorari denied 74 S.CL 
239, 346 U.S. 910, 98 L,Bd. 407. 

52. N.T.—^New York, etc., R. Co. v. 
Van Horn, 67 N.T. 473. 

53. Pa—^Hibernia Tump, Road v. 
Henderson, 8 Serg. & R. 219, 11 
Am.I^. 593. 

54. Pa—Clark v. Monongahela Nav- 
Co., 10 Watts 364. 
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D. CIVIL REMEDIES AND PROCEEDINGS 


§ 611. Regulation in General 

While parties are not entitled under the due process 
clause to any particular kind of procedure, they are en¬ 
titled to a determination of their rights in an adequate 
and orderly proceeding conducted under authority of law 
and with observance of customary legal requirements as 
to notice and hearing before a competent tribunal. 

A strict grammatical construction of the guar¬ 
anties of due process of law in the constitutions 
of many of the states would confine them to oper¬ 
ate only in favor of persons accused of crime, 
and in one. jurisdiction a guaranty in the state con¬ 
stitution has been so construed.^® In other juris¬ 
dictions, however, guaranties of due process of law 
in the state constitution have been given a more 
liberal construction as applying not only to crim¬ 
inal, but also to civil, proceedings, and the guaran¬ 
ties in the Fifth and Fourteenth Amendments to 
the Federal Constitution have also been uniformly 
given the more liberal construction, as appears from 

55. R.I.—^East Shore Land Co. v. 

Peckhara, 82 A, 487, 33 R.I. 541. 

12 ax p 1220 note 81. 

General nature, and scope of due 
process guaranties see supra § 669. 

In criminal prosecutions generally 
see supra S§ 579-594. 

56. R.I.—Sepe v. Daneker, 68 A.2d 
101, 76 R.X. 160—State Airport 
Commission v. May, .162 A. 225, 51 
R.L 110—City of Prpvidence y, 

Stephens, 133 ^ 614, 47 R.I. 387, 

12 OJ. p 1220 noie 82. 

57. Del.—Cantor v. Sachs, 162 A. 73, 

18 Del.Ch. '359. 

Ill.—DanofP V. Larson, 16 N.B.2d 290, 

368 Ill: 619. 

Mont—State ex rel. Hall v. Niewoeh- 
ner, 155 P.2d 205, 116 Mont. 437. 

N.T.^Hayman v. Morris, 37 N.T.S. 

2d 884, settled 38 N.T.S.2d 782, 

179 Misc. 265. 

Branches of government^ procedure 
affected 

Federal guaranty of due process 
extends to state action through ju¬ 
dicial as well as through legislative, 
executive, or administrative branch 
of government. 

U.Sj—B rinkerhoff“Paris Trust & Sav¬ 
ings Co. V. Hill, MQm 50 S.Ct. 451, 

281 U.S. 673. 74 L.Ed. 1107, con¬ 
formed to 42 S.W.2d 23, 328 Mo. 

836. 

llnty of court 

Court should be careful to keep 
within constitutional limits t of Its 
own power and to proceed by d,ue 
course of law. 

Fla.—State v. Carley, 1Q4 So. 677, 

89 Fla. 361. 

Bxdnslon of def<mdant from, partlci- 
pation M ladal v 

Excluding defendant from partici- 


the decisions referred to infra this section. Ques¬ 
tions of due process are raisable not alone with 
respect to allegedly invalid legislative enactments, 
but may also be directed against the course and 
manner of conducting judicial proceedings.^*^ It 
has been held contrary to due process of law to 
permit a state, as plaintiff, to bring a citizen into 
court for the purpose of asserting liability against 
such citizen, and then strip from that citizen all 
procedural rights and defenses, which he would 
have had if the state had not been a party plain¬ 
tiff, by invoking the constitutional provision that 
the state shall never be made a defendant in any 
court of law or equity. 

The constitutional guaranties of due process of 
law do not require that parties shall be entitled to 
any particular form of action or any particular 
method of procedure for the protection of rights or 
the redress of wrongs.^S These guaranties do re- 

erine v. Dravo, D.aPa., 65 P.Supp. 
662—Carras v. Monaghan, D.C.Pa., 
P.Supp. 658—U. S. V. Sosnowitz 
& Lotstein, D.aConn., 50 P.Supp. 
686—Pierce v. Submarine Signal 
Co., D.C.Mass., 25 P.Supp. 862— 

S. Building & Loan Ass'n v, Mc¬ 
Clelland, D.C.Colo., 6 P.Supp. 299. 

Keeley v. Evans, D.C.Or., 271 P. 
520, appeal dismissed 42 S.Ct, 184, 
257 TJ.S. 667. $6 L.Ed. 426. 

Cal.—Beyerbach v. Juno Oil Co., 265 
P.2d 1, 42 Cal.2d 11, appeal dismiss¬ 
ed 74 S.Ct. 853, 347 U.S. 986, 98 
L.Ed. 1120—American Toll Bridge 
Co. V. Railroad Commission, S3 P. 
2d 1, 12 Cal.2d 184, motion denied 
69 S.Ct. 694, affirmed American 
Toll Bridge Co. v. Railroad Com¬ 
mission of Calif., SO S.Ct 948, 307 
U.S. 486, 83 L.Ed. 1414. 

Smith V. Smith, 270 P.2d 613, 
125 Cal.App.2d 154. 

D.C.—Richardson v. Richardson, 112 
P.2d 19. 72 App.D.0. 67. 

Pla.—Goodrich v. Thompson, 118 So. 
60, 96 Pla. 327—Corpus Juris cited 
1^1 Tibbetts v. Olson, 108 So. 679, 
689, 91 Pla. 824. 

Ga.—Zom v. Walker, 66 S.E.2<i 511, 
206 Ga. 181. 

Hawaii.—Bishop v. Mahiko, 35 Ha¬ 
waii 608. 

Ind.—State ex rel. McCormic^ v. Su¬ 
perior Court of Knox County, 95 
2Sr.E.2d 829, 229 Ind- 118 - 
La.—^Wall V. Close, 10 So.2d 779, 201 
La, 986. 

Mass.—Commonwealth v. Millen, 194 
N.E. 463, 289 Mass, 441. 

Minn.—State Bank of N'ew Pra.gtie v. 
American Surety Co. of KeW York, 
288 H.W. 7, 206 Mi'ttn. 137. 

Neb.—Webber y. Qity of Scottsbluff 
50 N.W.2d 533^ 155 Neb. 458 —In re 


pation in divorce trial for failure to 
pay suit money and temporary ali¬ 
mony was held denial of due process. 
Or.—^Hutchinson v. Hutchinson, 270 
P. 484, 126 Or. 519, 62 A.L.R. 660. 
57.5 W.Va.—State, by Davis, v. 
Ruthbell Coal Co., 56 S.E.2d 649, 
133 W.Va. 319. 

sa U.S.—Yakus v. U. S., Mass., 64 
S.Ct 660, 321 U.S. 414, 88 L.Ed. 
834—^Neblett v. Carpenter, Cal., 69 
S.Ct 170, 305 U.S. 297, 83 L.Ed. 
182, rehearing denied 69 S.Ct 355, 
305 U.S. 675, 83 L.Ed. 437—Nation¬ 
al Labor Relations Board v, Mac- 
kay Radio & Telegraph Co., 68 
S.Ct 904, 304 U.S. 333, 82 L.Ed. 
1381—^Honeyman v. Hanan, N.Y., 
58 S.Ct 273, 302 U.S. 375, 82 L-Bd. 
312—State of Missouri ex rel. 
Hurwitz V. North, Me., 46 S.Ct. 
384, 271 U.S. 40, 70 L.Ed. 818. 

Shemaitis v. Reid, C.A.I11., 193 
F.2d 119—Swanson v. Bates, C.A- 
Okl., 170 P.2d 648—Gordon v. 
Bowles, Em.App., 153 P.2d 614, cer^ 
tiorari denied 66 S.Ct 1360, 328 U. 
S. 858, 90 L.Ed. 1629—Emmons v. 
Smitt, C.C.A.Mich,, 149 P.2d 869, 
certiorari denied 66 S.Ct. 59, 326 
U.S. 746, 90 L.Ed. 446—Taylor v. 
Brown, Em.App., 137 P,2d 654, cer¬ 
tiorari denied 64 S.Ct 194, 320 U. 
S. 787, 88 L.Ed. 473—Public Serv¬ 
ice Corp. of New Jersey v. Secu¬ 
rities and Exchange Commission, 

C. C.A.3, 129 P,2d 899, certiorari de¬ 
nied 63 S.Ct 266, 317 tJ.S. 691, 87 
L.Ed; 553—Eley v. Gamble, aCA. 

: Va., 75 P.2d 171. 

U. S. ex rel. Marcello v. Ahrens, 

D. C,La., 113 P.Supp. 22, affirmed, 
C.A., 212 P.2d 830, certiorari grant¬ 
ed Marcello v. Bonds, 75 S-'Ct. 39, 
348 U.S. 805, 99 L.Ed. 635—Palm- 
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quire, however, that the substance of property rights law,®® and that some adequate and appropriate 
be preserved,®® that the courts accord the parties due remedy be afforded for the vindication of personal 
process in determining adjective and substantive and property rights.®^ They require also that such 


Leininffer, 215 N.W. 167, 115 Neb. 

m, 

X.J.—Newman v. Asbury Park & 
Ocean Grove Bank, 198 A. 286, 120 
N.J.Law 122. 

Sheets v. Walsh, 6 S.E.2d 817, 
217 N.C. 32—Yarborough v. North 
Carolina Park Commission, 145 S. 

E. 663, 196 N.C. 284. 

Tenn.—^Lunati v. Progressive Build¬ 
ing & Loan Ass*n, 67 S.W.2d 148, 
167 Tenn. 161. 

Wis.—State V. Ooubal, 21 N.W.2d 381, 
248 Wis. 247. 

12 C.J. p 1220 note 85. 

l>eiilal of liLjiuictioii where quo war¬ 
ranto available 

Refusal to permit owner of pri¬ 
vate cemetery lot to maintain action 
to enjoin operation of mortuary in 
cemetery was held not denial of due 
process, where owner could obtain 
fair hearing and impartial detenni- 
nation of his rights in quo warranto 
proceedings. 

CaL—^Vesper v. Forest Lawn Ceme¬ 
tery Ass'n, 67 P.2d 368, 20 CaL 
App.2d 157. 

Where plaintiffs dismissed suit to 
establish title, but on defendants’ an¬ 
swer court entered decree quieting 
title in defendants, there was no de¬ 
nial of due process. 

LT.S.—Staley v. Espenlaub, C.C.A. 
Kan., 43 P.2d 98, certiorari denied 
61 S.Ct. 489, 283 TT.S. 842, 75 L.Ed. 
1452. 

12 C.X p 1220 note 85 [b]. 

S9. U.S.—XT. S. V, Pink, N.T., 62 S. 

Ct. 552, 315 U.S. 203, 86 L.Ed. 796. 

Shemaitis v, Reid, C.A.I11., 193 
P,2d 119—Gordon v. Bowles, Em. 
App., 153 P.2d 614, certiorari de¬ 
nied 66 S.Ct 1350, 328 U.S. 858, 
90 L.Ed. 1629—Public Service Corp. 
of New Jersey v. Securities and 
Exchange Commission, C-C.A.3, 129 
P.2d 899, certiorari denied 63 S. 
Ct. 266, 317 U.S, 691, 87 L.Ed. 553. 

Holdemess v. Hamilton Fire Ins. 
Co. of New York, D.C.Fla., 54 P. 
Supp. 145—^Allegheny County v. 
Maryland Casualty Co., D.C.Pa., 32 

F. Supp. 297. 

Cal-—^American Toll Bridge Co. v. 
Railroad Commission, 83 P.2d 1, 12 
Cal.2d 184, motion denied 59 S.Ct. 
594, affirmed American Toll Bridge 
Co. V. Railroad Commission of Cal¬ 
if., 59 act. 948, 307 U.S. 486, 83 L. 
Ed. 1414, 

Fia.—-State ex reL Attorney Gen¬ 
eral y. City of Avon Park, 149 Sa 
409 j, 108 Fla, 641, rehearing denied 
State ex reL I>avls v. City of Avon 
Park, 151 So. 701, 117 Fla, 556. 
modllted on other grounds 158 So. 
159, 111 Ma. 565, 98 A.L.R, 230. 


Hawaii.—Bishop v. Mahiko, 35 Ha¬ 
waii 608. 

Mass.—New England Trust Co. v. 
Paine, 59 N.E.2d 263, 317 Mass. 542, 
158 A.L.R. 262. 

N.J.—State by Parsons v. Standard 
Oil Co., 74 A. 2d 565, 5 N.J. 281, af¬ 
firmed 71 act. 822, 341 U.S. 428, 95 
L.Ed. 1078. 

Warker v. Warker, 151 A. 274, 
106 N.J.Eq. 499, affirmed 156 A. 
647, 109 N.J.Eq. 106. 

Wis.—State v. Coubal, 21 N.W.2d 381, 
248 Wis. 247. 

12 C.J. p 1220 note 86. 

Bight of aetlon as property 
When action is commenced in state 
court, right of action becomes prop¬ 
erty within such state, and is sub¬ 
ject to constitutional protection 
against deprivation by any state law. 
N.Y.—Sliosberg v. New York Life 
Ins. Co., 216 N.Y.S. 215, 217 App. 
Div. 67, affirmed 155 N.E. 749, 244 
N.Y. 482, and 155 N.E. 913, 244 N. 
Y. 599. 

Tested right of alien 

If effect of Settlement of War 
Claims Act, when its terms were ac¬ 
cepted by German alien, created vest¬ 
ed rights in alien protected by con¬ 
stitution, court could not refuse to 
afford relief simply because to do so 
might embarrass executive depart¬ 
ment of government in collection of 
debts due by Germany to United 
States. 

U.C.—^Deutsche Bank und Disconto- 
Gesellschaft v. Cummings, 83 P. 
2d 554, 65 App.D.C. 297, reversed 
on other grounds 67 S.Ct 359, 300 
U.S, 115, 81 L.Ed, 546. 
Supplementary bond 
Where indemnity bond provided 
that it was supplementary to a pri¬ 
or bond, and that prior bond must 
be fully paid or judgment for full 
amount thereof obtained before any 
action or proceeding could be main¬ 
tained on supplementary bond, pay¬ 
ment of prior bond, or recovery of 
judgment thereon, was a condition 
precedent to a right of action on sup¬ 
plementary bond and constituted a 
valuable substantive right of surety 
on supplementary bond within Rules 
of Civil Procedure, and hence to per¬ 
mit maintenance of action on both 
bonds would be contrary to due proc¬ 
ess. 

U.S.—^Allegheny County v. Maryland 
Cas. Co.» I>.C.Pa., 32 F.Supp. 297. 

eOk U.S.—^Brinkerhoffi-Paris Trust & 
Savings Co, v. Hill, Mo., 60 S-Ct. 
461, 281 U.S. 673, 74 L.Ed- 1107, 
conformed to 42 S,W.2d 23, 328 Mo. 
836. 

Shemaitis v. Reid, C.A.IH., 193 F. 
2d 119. 
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Ala.—^Ployd v. State, 18 So.2d 392, 
245 Ala. 646—^Vernon v. State, 18 
So.2d 388, 245 AJa. 633—Almon v. 
Morgan County, 16 So.2d 611, 245 
Ala. 241. 

Cal.—^In re Buchman’s Estate, 267 
P.2d 73, 123 Cal.App.2d 546. 

D.C.—L. B. Wilson, Inc. v. Federal 
Communications Commission, 170 
P.2d 793, 83 U.S.App.D.a 176. 
Hawaii.—Bishop v. Mahiko, 36 Ha¬ 
waii 608. 

La.—^Wall V. Close, 10 So.2d 779 201 
La. 986. 

N.J.—State V. Otis Elevator Ca, 95 
A.2d 715, 12 N.J. 1. 

James H. Rhodes & Co. v. Chau- 
sovsky, 60 A.2d 623, 137 N.J.Law 
459. 

N.Y.—^Morhous v. Supreme Court of 
New York, 56 N.E.2d 79, 293 N 
Y. 131. 

Wis.—State v. Coubal, 21 N.W, 2d 381 
248 Wis. 247. 

Removal of childreu Arom parental 
custody 

Best of intentions and greatest 
zeal to care for neglected, dependent, 
or delinquent children do not justify 
violation of constitutional provisions 
concerning due process involved in 
removing child from parent's custo¬ 
dy. 

Neb.—In re Godden, 63 N.W.2d 161. 
158 Neb. 246. 

Ifltochauies’ lieu claimants 

Whether mechanics’ lien claimants, 
who were defendants in' equitable 
mechanics’ lien suit, timely institut¬ 
ed by materialman had been accorded 
due process of law was to be consid¬ 
ered from standpoint of rights of 
one who seeks to maintain his own 
cause of action. 

Mo.—Imse-Schilling Sash & Door Co. 
V. Kellems, 179 S.W.2d 910, 237 
Mo.App. 960. 

61. U.S.—Shemaitis v. Reid, CAHl., 
193 P.2d 119—^Ackermann v. U. S., 
C,A.Tex., 178 F.2d 983, affirmed 
71 S.Ct 209, 340 U.S, 193, 95 L. 
Ed. 207, followed in 179 P.2d 236. 
affirmed 71 S.Ct 209, 340 U.S. 193. 
95 L.Ed. 207—Battaglia v. General 
Motors Corp., C.A-N.Y., 169 P.2d 
254, certiorari denied 69 S.Ct. 236, 
335 U.S. 887, 93 L-Ed. 425. 

Ark,—Steele v. Gann, 123 S.W.2d 520, 
197 Ark. 480, 120 A.L.R. 764. 

Cal.—corpus Juris cited in People v. 
Broad, 12 P.2d 941, 943, 216 Cal. 
1, certiorari denied People of State 
of CaJifomia v. General Motors 
Acceptance Corporation, 53 S.Ct. 
220, 287 U.S. 661, 77 L.Ed. 570. 

People V. Duify, 179 P.2d 87$, 
79 C^LApp.2d Supp. 876. 

Hawaii.—Bishop v. Mahiko, 85 Ha¬ 
waii 608. 
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remedy shall he by a regular and orderly mode of to be heard in his defense, and the courts have 
procedure®^ by due course of law,®^ and, as ex- enumerated such essentials as constituting the basic 
plained infra §§ 616 , 619 , and 622 , that relief be requisites of due process of law.^^ 
afforded in a court of competent jurisdiction, and if these conditions are complied with, there is no 
that defendant shall have notice, and an opportunity lack of due process,®5 and mere errors or irregular- 


III,_People ex rel. Reiter v. Lupe, 

N.E.2d 824, 405 Ill. 66. 

CorpTiH Juris cited ixi Baker 
V. St Louis Smelting' & Refining 
Co., 65 P.2d 284, 288, 145 Kan. 273. 
Minn.—Juster Bros. v. Christgau, 7 
N.W.2d 601, 214 Minn. 108. 

Afy._Morhous V. Supreme Court of 

" New Tork, 66 N.E.2d 79, 293 N.T. 
131. 

—Asbury Hospital v. Cass Coun- 
* ty, 7 N.W.2d 438, 72 N.D. 359. 

Ohio.—^Fowler v. City of Cleveland, 
126 N.B. 72, 100 Ohio St 158, 9 A, 
L.R. 131. 

W-Va.—State ex rel. Staley v. Here¬ 
ford, 45 S.E.2d 738, 131 W.Va, 84. 

—State V. Coubal, 21 N.W.2d 381, 
248 Wis. 247. 

12 C.J. P 1220 note 87. 

62. U.S.—^International Shoe Co. v. 
State of Washington, Office of Un¬ 
employment Compensation and 
Placement Wash., 66 S.Ct 154, 326 

U. S. 310, 90 L.Ed, 96. 161 A.L.R. 
1057. 

Ala—McCollum v. Birmingham Post 
Co., 65 So.2d 689, 259 Ala 88, fol¬ 
lowed in 65 So.2d 697, 259 Ala 97. 
and 65 So.2d 698, 259 Ala 98. 

Fla—^Rlce v. Arnold, 64 So.2d 114, 
certiorari denied 72 S.Ct. 551, 342 
US. 946, 96 L.Ed. 704. 

Ill.—People V. Niesman, 190 N.E. 668, 
356 Ill. 322. 

Md.—Thomas v. Hudson Sales Corp., 
106 A2d 225, 204 Md. 450. 

Minn,—State Bank of New Prague 

V. American Surety Co. of New 
York, 288 N.W. 7, 206 Minn. 137. 

Mo.—Imse-Schilllng Sash & Door Co. 
V. Kellems, 179 S.W.2d 910, 237 Mo. 
App. 960. 

Mont—Mitchtell v. McDonald, 136 P. 

2d 536, 114 Mont 292. , 

N.J.—State V. American-Hawaiian S. 
S. Co., 101 A.2d 698, 29 N.J.Super. 
116. 

Ohio.—^Heimlich v. Dispatch Printing 
Co., 17 Ohio N.P.,N.S.. 161, af¬ 

firmed 6 Ohio App. 394, 27 Ohio 
ar.Ct,N.S., 333, 29 Ohio Cir.Dec. 
149. 

12 ax p 1221 note 88. 

**Orderly xoroceedlug** 

(1) “An orderly proceeding In 
which a person is served with notice, 
actual or constructive, and has an 
opportunity to be heard and to pro¬ 
tect and enforce his fights before a 
court having power to hear and detef- 
mine the cau^e, is due process of 
law,” 

ni.—People V. Niesman. 190 N.E. 668, 
870. 356 HI. 322. 

(2> An orderly proceeding adapted 


to the nature of the case is essen¬ 
tial to due process. 

Wash.—In re Petrie, 246 P.2d 465, 
40 Wash.2d 809—State ex rel. 
Adams v. Superior Court of State, 
Pierce County, 220 P.2d 1081, 36 
Wash.2d 868—In re Hendrickson, 
123 P.2d 322, 12 Wash.2d 600. 

63. Cal.—^Heffernan v. Bennett & 
Armour, 243 P.2d 846, 110 Cal.App. 
2d 564. 

Fla.—Tibbetts v. Olson, 108 So. 679, 
91 Fla. 824. 

Kan.—State ex rel. Mitchell v. Sage 
Stores Co., 143 P.2d 652, 157 Kan. 
622. I 

N.X—^Hague v. Warren, 59 A.2d 440, i 
142 N.XEd. 257. 

Ohio.—Hatch v. Buckeye State Bldg. 

& Loan Co., 32 Ohio N.P.,N.S., 297. 
Authority of law for court’s action 
In exercise of jurisdiction, it is not 
sufficient that a court’s act be in 
the name of the law, but the act 
must be by virtue of authority of 
law, and the result reached must be 
by due process of law. 

Mo.—Tomlinson v. French Institute 
of Notre Dame de Sion, App., 109 
S.W.2d 73. 

Pair aud impartial trial 

(1) The tribunal must meet at 
least currently prevailing standards 
of impartiality. 

U.S,—^Kwong Hai Chew v. Colding, 
N.T., 73 S.Ct. 472, 344 U.S. 590, 97 
L.Ed. 576. 

(2> The constitutional guaranties 
recognize as a primal necessity that 
there be laws providing impartial 
tribunals for the adjudication of 
rights. 

Iowa,—Stahl v. Board of Supers of 
Ringgold County, 175 N.W. 772, 187 
Iowa 1342, 11 A.L.R. 185. 

(3) The failure to provide a liti¬ 
gant a fair and impartial tribunal 
before which to adjudicate his pri¬ 
vate rights is a violation of the due 
process clause of the Fourteenth 
Amendment. 

Minn.—Payne v. Lee, 24 N.W.2d 259, 
222 Minn. 269. 

(4) Appellants were not deprived 
of due process of law because one 
of justices of district court of appeal 
was disqualified, since court was still 
legally constituted and decision was 
concurred in by two qualified jus¬ 
tices. 

Cal.—^Bracey v. G-ray, 162 P.2d 314, 
71 Cal.App.2d 206, certiorari denied 
66 S.Ct. 961, 327 U.S. 809, 90 L.Ed. 
1033. 

(5) The denial of motion of at¬ 
torney, who was proceeded against 
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for contempt of the supreme court, 
to disqualify four or in the alterna¬ 
tive two of the justices of the su¬ 
preme court did not deprive the at¬ 
torney of due process of law. 

Mont.—State ex rel. Hall v. Niewoeh- 
ner, 165 P.2d 205, 116 Mont. 437. 

(6) Although personal bias i.**? 
good cause for disqualifying a judge* 
or other trial officer, unless the bias 
is prompted or supported by a direct, 
personal, substantial, pecuniary in¬ 
terest in the conclusion to be reach- 

j ed, no question of constitutional va¬ 
lidity of the conclusion is thereby 
involved. 

U.S.—N. L. R. B. V- Baldwin Locomo¬ 
tive Works, aC.A.3, 128 P.2d 39. 

(7) A circuit court judge’s mem¬ 
bership in city and state bar asso¬ 
ciations did not disqualify him from 
presiding over trial of rules, issued 
on association’s motion, to show 
cause why petitioners should not be 
required to refund money collected 
by him without authority while pre¬ 
tending to act as court officer’s agent 
and be punished for contempt of 
court, on ground that such judge had 
direct interest, adverse to that of 
petitioner, in outcome of trial, and 
hence that petitioner would be de¬ 
nied due process of law by such 
trial. 

Ky.—Brents v. Burnett, 174 S.W.2d 
521, 295 Ky. 337. 

(8) Proof showing only that dis¬ 
trict judge made certain commentsf 
or observations was insufficient to 
support plaintiffs’ contention that 
judge prejudged at least one issue in 
the case and thereby denied plaintiff 
due process. 

U.S.—^Rosenberg v. Baum, C.C.A. 
Kan., 153 F.2d 10. 

Impartial and mentally competent; 
tribunal 

U.S.—Inland Steel Co. v. N. L. R. B., 
C.aA.7, 109 F.2d 9. 

64. U.S.—State of Kansas ex rel. 
Beck V. Occidental Life Ins. Co.. 
C.C.A.Kan., 95 P.2d 935. certiorari 
denied 59 S.Ct. 63, 305 U.S. 603, 8S 
L.Ed. 383. 

Ill,—People V. Niesman, 190 N.E. 668,. 
356 Ill. 322. 

Mich.—In re Van Hyning, 241 N.W- 
207, 257 Mich. 146. 

Va.—Buck V. Bell, 130 S.E. 516, 14J? 
Va. 310, 51 A.L.R. 855, affirmed 4T 
S.Ct 684, 274 U.S. 200. 71 L.Ed. 
1000. 

65. U.S.—^American Ry. Express Co- 
V. Commonwealth of Kentucky,. 
Ky., 47 S.Ct 353, 273 U.S. 269^ 
71 L.Ed. ,639. 
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denial thereof,®® I if adequate provision for review of the offending 


ities in the proceedings are not a 

Davis V. Asano Bussan Co„ C.A, 
Tex., 212 F.2d 558—^Hudson v. 
Lewis, O.A.Mass., 188 F.2d 679, 
certiorari denied 72 S.Ct. 79, 342 

U.S. 851, $6 KEd. S42---Emmons v. 
Smitt, aC.A.Mich., 149 P.2d 869, 
certiorari denied 66 S.Ct. 59, 326 
U.S. 746, 90 L.Ed. 446—Opp Cot¬ 
ton Mills V. Administrator of Wage 
and Hour Division of Department 
of Labor, C.C.A., 111 P.2d 23, af¬ 
firmed 61 S.Ct. 524, 312 U.S. 126, 
657, 85 L.Ed. 624—Newfield v. Ry¬ 
an, C.C.A.Pla., 91 P.2d 700, cer- 
tio;rari denied Ryan v. Kewfield, 
58 S.Ct. 54, two cases, 302 U.S. 
729, 82 L.Ed. 563, rehearing denied 
68 S.Ct 137, 302 U.S. 777, 82 L.Ed. 
601, 58 S.Ct. 138, 302 U.S. 777, 82 
L.Ed. 601, and 58 S.Ct. 262, 302 

U. S. 650, 82 L.Bd. 504—Ballentine 

V. Florida Tex Oil Co., C.C.A.P18L, 
91 F.2d 700, certiorari denied Flor¬ 
ida Tex. Oil Co. V. Ballentine, 58 
S.Ct. 54, 302 U.S. 729, 82 L.Ed. 563, 
rehearing denied 58 S.Ct 138, 302 
U.S. 777, 82 L.Ed. 601, and 58 S. 
at. 262, 302 U.S. 650, 82 L.Ed. 504 
—In re Mooney, C.C.A.CaI., 72 P. 
2a 603. 

Ala.—Frahn y, Greyling Realization 
Cdrp., 196 So. 758, 239 Ala. 580— 
Kne^be v. Berman, 175 So. 354, 234 
Ala. 433, 111 A.L.R. 864—^AJabama 
Water Co, v. City of Anniston, 135 
So. 585, 223 Ala, 355. 

Alaska.—Territory of Alaska v. 188 
Cases of Mixed Intoxicating Liq¬ 
uors, 10 Alaska 414. 

Cal.—Fleming v. Bennett, 116 P.2d 
442, 18 Cal.2d 518—Gray v. Hall, 
265 P, 246, 203 Cal. 306. 

Smith V. Smith, 270 P.2d 613, 
126 CaI.App.2d 154—Evarts v. My- 
ers, 245 P.2d 1119, 112 Cal.App,2d 
210—Taylor v. Western States 
Land & Mortgage Co., 176 P.2d 
975, 77 Cal.App.2d 869—Pioneer In¬ 
vestment & Trust Co. V. Muncey, 
166 P. 591, 33 CaLApp, 740. 

Conn.—Sanger v. City of Bridgeport, 
198 Al 746, 134 Conn. 183, 116 A. 
L.R. 1031. 

D.C.—Societe Internationale Pour 
Participations Industrlelles Et 
OommercialeSk S. A, v. McGranery, 
D.C., 111 F.Supp. 435. 

Ga.—Stanley v. Amos, 63 S.E.2d 668, 
79 Cra.App. 297, appeal transferred 
61 S.E2d 396, 204 Ga. 652. 

Ind,—^Warren y« Indiarta Telephone 
Co., 26 N.E.2d 399, 217 IncL 93. 

Ky .—^Burks y. CSommonwealth, 259 
S.W.2d 68—Brents y. Burnett, 174 
aW.2d 621, 295 K^. 337—Milner 
y. Gibson, 61 aw.2d 273, 249 Ey. 
594. 

La.—Brock v. Pan American petro¬ 
leum Corporation, 173 So. 121, 186 

Ma^-^tJhiversal Adjustment Corpo- 
y. Midland Bank, Limitedl, 
England, 184 H.E. 152. 


281 Mass. 303, 89 A.L.R. 1407— 
Thomajanian v. Odabashian, 172 N. 
E. 232, 272 Mass. 19. 

Mich.—Dodge v. Detroit Trust Co., 2 
N.W.2d 509, 300 Mich. 575. 

Minn.—State v. Industrial Tool & 
Die Works, 21 N.W.2d 31, 220 

Minn. 501—Carey v. Brown, 260 N. 

W. 320, 194 Minn. 127, certiorari 
denied Macho v. Brown, 56 S.Ct. 
102, 296 U.S. 590, 80 L.Ed. 418— 
2Ialk & Josephs Realty Co. v. Stuy- 
vesant Ins. Co. of City of New 
York, 253 N.W. 8, 191 Minn. 60. 
Miss.—^Arnold v. State, 115 So. 885, 
149 Miss. 738, 

Mo,—Jones v. Pennsylvania R. Co., 
182 S.W.2d 157, 353 Mo. 163. 

Imse-Schilling Sash & Door Co. 
y. Kellems, 179 S.W.2d 910, 237 Mo. 
App. 960. 

N.J,—State y. American-Hawaiian S. 
S. Co., 101 A2d 598, 29 N.J.Super. 
116. 

N.Y.—^New York Dock Co. y. New 
York & Cuba Mail S. S. Co., 252 
N.Y.S. 836, 141 Misc. 911, aiSrmed 
255 N.Y.S. 836, 235 App.Div. 611, 
affirmed 182 N.E. 200, 259 N.Y. 606, 
appeal dismissed 53 S.Ct. 22, 284 
U.S. 641, 76 L.Ed. 545. 

Nev.—Wolford v. Wolford, 200 P.2d 
988, 65 Nev. 719. 

N.D.—Walrod y. Nelson, 219 N.W. 
525, 54 N.D. 763. 

Ohio.—Ex parte Sevan, 184 N.E. 393. 
126 Ohio St. 126, affirmed and ap¬ 
peal dismissed Sevan v. Krieger, 
53 act. 661, 289 U.S. 459, 77 L.Ed. 
1316. 

Okl.—Bonaparte v. American Vine¬ 
gar Mfg. Co., 17 P.2d 441, 161 Okl. 
54. 

—Philadelphia Gas Works Co. v. 
City of Philadelphia, 1 A2d 156, 
331 Pa. 321. 

ac.—State ex rel. Zimmerman v. 

Gibbes, 172 S.E. 139, 171 S.C. 209. 
Tex,—Peeples v. Texas Indemnity 
Ins. Co., Civ.App., 22 aw.2d 151 
—City of Rising Star v. Dill, Civ. 
App., 269 aw. 652, affirmed Dill v. 
City of Rising Star, Com,App., 269 
S.W. 769. 

Vt.—City of Montpelier v. National 
Surety Co.. 122 A 484, 97 Vt 111, 
33 AL.R. 489. 

Wash.—State v. Pope, 103 P.2d 1089, 
4 Wash.2d 394, 129 AL.R. 240. 
W-Va.—Paul V. Cook, 65 S.E.2d 750 
135 W.Va. 833. 

Wis.—State v. Coubal, 21 NW2d 
381, 248 Wis, 247. 

12 C.J. p 1221 note 92—35 C.J. p 150 
note 27. 

Foreclosure of liens 

Established equity rules being 
obeyed, foreclosure in single suit for 
city tax liens against several parcels 
of land ‘ owned by different persons 
was held not denial of due process 
of violation of constitution respect¬ 
ing court practice. 
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Fla.—Milton v. City of Marianna, 144 
So. 400, 107 Fla. 251. 

Master’s findings 

In suit by attorney general to en^ 
join operations by motor carrier 
without certificate, fact that no costs 
could be assessed against state and 
that master had pecuniary interest 
in reaching conclusion against car¬ 
rier was held not to violate carrier’s 
rights under due process clause, 
where master's findings were hut 
recommendations not binding on 
court. 

Ill.—People ex rel. Illinois Commerce 
Commission v. Dohrn Transfer Co., 
2 N.E.2d 89, 363 Ill. 232. 

Testimony in connection with Securi¬ 
ties and. Exchange Commission 
investigation 

Denial to defendants of copies of 
testimony given by them during in¬ 
vestigation carried on on instruc¬ 
tions from Securities and Exchange 
Commission by one of its representa¬ 
tives was held not deprivation of due 
process, and, if a defendant consid¬ 
ered that answering questions while 
testifying violated his constitutional 
right, it was incumbent on him at 
the time to assert his privilege. 

U.S.—Securities and Exchange Com¬ 
mission V, Torr, D.C.’N.Y., 15 P. 
Supp. 144. 

66. U.S.—^American Ry. Express Co. 
V. Commonwealth of Kentucky, 
Ky., 47 S.Ct 353, 273 U.S. 269, 71 
L.Ed. 639. 

Diggs V. Pennsylvania Public 
Utility Commission, C-APa., 180 
P.2d 623. 

Colo.—Melville v. Weybrew, 120 P.2d 
189, 108 Colo. 520, certiorari denied 
62 S.Ct 795, 315 U.S. 811, 86 L.Ed. 
1210, rehearing denied 62 S.Ct 
913, 315 U.S. 830, 86 D.Ed. 1224. 
Ga.—King v. State, 163 S.E. 168, 174 
Ga. 432. 

UL—^Moore v. Town of Browning, 27 
N.E.2d 533, 373 III. 583—Albrecht 
V. Omphgent Township, 154 N.E. 
898, 324 Ill. 200, 

Ind.—Woodard v. Killen, 148 N.E. 
195, 196 Ind. 570, 

Iowa.T—Davis v. Rudolph, 45 N.W.2d 
886, 242 Iowa 689. 

Ky.—O’Brien v. O’Brien, 172 S.W.2d 
595, 294 Ky. 793, certiorari denied 
64 S.Ct 518, 321 U.S. 767, 88 LBd. 
1063, rehearing denied 64. S.Ct 
1052, 322 U.S. 769, 88‘ l4.Ed. 1594. 

12 G.J. p 1222, note 93. 

Exrona^us or unjust dedsloiLS 

(1) The due process clause is not 
a guaranty against erroneous or un¬ 
just decisions by. <^urts which have 
jurisdiction of the parties and sub¬ 
ject matter. 

IlL-r-Abrams v. Awotin, 57 NJEl2d 
464, 388 Ill.‘42—In re Raus' Es¬ 
tate, 53 N.E.2d 142, 385 IlL 550, 
transferred, see, 67 N.E.2d 212, 824 
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judicial decision is available.®Tbe mere fact of law guaranty. 

that a person is unsuccessful in court in a matter Subject to these rules, the legislature may regu- 
involving his property, does not, in itself, show |a.te civil procedure for the enforcement of rights,®^ 


that there has been a violation of 

in.App. 58—^Baum&ardner v. Boyer, 
52 Nr.E.2d 247, 384 Ill. 584—Merlo 
V. Public Service Co. of Northern 
Illinois, 45 N.E.2d 665, 381 Ill. 300, 
followed in 45 N.E.2d 677, 381 Ill. 
236—^Kuzminski v. WTaser, 29 N.E. 
2d 594, 374 Ill. 428, transferred, 
see, 41 N.E.2d 1008, 314 Ill.App. 
438—^Mcllvaine v. City Nat. Bank 
& Trust Co., 21 N.E.2d 737, 371 Ill. 
665, transferred, see, 42 N.E.2d 
98, 314 IlLApp. 496—Foreman- 

State Nat. Bank v. Sistek, 193 N. 
E. 513, 358 Ill. 525—Genslinger v. 
New Illinois Athletic Club of Chi¬ 
cago, 163 N.E. 707, 332 Ill. 316, re¬ 
versed on other grounds 171 N.E. 
614, 339 Ill. 426. 

(2) When parties have been fully 
heard in regrular course of judicial 
proceedings, an erroneous decision 
is not to be considered as depriving 
unsuccessful party of his property 
without due process of law. 

Ind-—^Woodard v. Killen, 148 N.E. 
195, 196 Ind. 570. 

Mo.—Sanders v. Brooks, 183 S.W.2d 
363, 238 Mo.App. 485. 

Denial of new trial 
Where plaintiff was represented hy 
competent counsel at all times, denial 
of a new trial on plaintiff's motion 
because of error which became ap¬ 
parent after close of trial by reason 
of decision of supreme court in an¬ 
other case, was not a denial of due 
process of law. 

Minn.—^ICane v. Locke, 16 N.W.2d 
545, 218 Minn. 486. 

Beftisal to believe affidavits 

Where accused who had been con¬ 
victed in state court of murder in¬ 
stituted habeas, corpus proceeding 
in state court,, and after affirmance 
of the conviction by the state su¬ 
preme court filed affidavits of wit¬ 
ness who had turned state’s evi¬ 
dence ^d claimed that the affidavits 
showed that the affiant's testimony 
was obtained by deceit, fraud, col¬ 
lusion, and coercion, and was known 
to the prosecutor to he false, even 
if refusal of state court to believe 
the affidavits were erroneotis, the er¬ 
ror wotild not constitute a denial of 
due process of law. 

ms.—^Lisenba v. People of State of 
California, 62 S.Ct. 280, 314 U.S. 
219, 86 L.Ed. 166, rehearing de¬ 
nied $2 S.Ct 620, 315 U.S. 826, 86 
LEd. 1222. 

imqnestioned jurisdiction 
Where the jurisdiction of the court 
of the parties and the subject matter 
of a proceeding before it is unqtues- 
tlotaed, its action, however errone-' 


the due process [ and in the notes 

ous, is due process of law within the 
meaning of the constitution. 

Mo.—Johnson v. American Cent Life 
Ins. Co. of Indianapolis, Ind., 249 
S.W. 115, 212 Mo.App. 290. 

66.5 U.S.—Diggs V. Pennsylvania 
Public Utility Commission, C.A. 
Pa., 180 P.2d 623. 

Colo.—Melville v. Weybrew, 120 P.2d 
189, 108 Colo. 520, certiorari denied 
62 S.Ct 795, 315 U.S. 811, 86 L.Ed. 
1210, rehearing denied 62 S.Ct 913, 
315 U.S. 830, 86 L.Ed. 1224. 

66.10 Colo.—^Melville v. Weybrew, 
supra. 

67. U.S.—Cohen v. Beneficial Indus. 
Loan Corp., N.J., 69 S.Ct 1221, 337 
U.S. 541, 93 L.Ed. 1528—United 

Gas Public Service Co. v. State of 
Texas, 58 S.Ct 482, 303 U.S. 123, 
82 L.Ed. 702. 

Palmerine v. Dravo, D.C.Pa., 66 
F.Supp. 662—Carras v. Monaghan, 
D.C.Pa., 65 F.Supp. 658. 

Ala.—^Floyd v. State, 18 So.2d 392, 
245 Ala. 646—■Vernon v. State, 18 
So.2d 388, 245 Ala. 633. 

Cal.—Moore v. California Minerals 
Products Corp., 262 P.2d 1005, 115 
Cal.App.2d 834—Wood v. Pendola, 
35 P.2d 526, 1 Cal.App.2d 435. 
Hawaii.—Bishop v. Mahiko, 35 Ha¬ 
waii 608, 

Ill-—People V. Meyering, 181 N.E. 
300, 348 Ill. 486. 

Mo.—^In re Sparrow, 90 S.W.2d 401, 
338 Mo. 203. 

NT.—Hayman v. Morris, 37 NT.S.2d 
884, settled 38 NT.S.2d 782, 179 
Misc. 265. 

Tenn.—Sinclair V. Sinclair, 268 S.W. 

2d 573, 169 Tenn. 638. 

12 C.J. p 1222 note 94. 

Enforcement of right la rem 

State has power to provide proce¬ 
dure to be followed in enforcement 
of right purely in rem. 

La—^Landry v. Grace, 120 So. 770. 
167 La 1042. 

Complete control of state 

(1) *'Each state has complete con¬ 
trol over the remedies which it of¬ 
fers to suitors in its courts." 

Mo.—^In re Sparrow, 90 S.W.2d 401, 
403, 338 Mo. 203. 

(2) A state may provide any mode 
of procedure for its own courts, so 
long as due process of law under 
federal constitution is not denied. 
U.S.—State ex rel. Glassell v. Shell 

Petroleum Corporation, D.C.La., 20 
F.Supp. 795. 

(3) Procedure by which rights 
may be enforced and wrongs reme¬ 
died is peculiarly within state reg¬ 
ulation and control, and, in exercise 
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below cases are referred to wherein 

of power over procedure and to sat¬ 
isfy a public need, state may choose 
remedy best adapted in legislative 
judgment to protect interest concern¬ 
ed, provided its choice is not unrea¬ 
sonable or arbitrary and procedure 
satisfies constitutional requirement 
of reasonable notice and opportunity 
to be heard. 

U.S.—Hardware Dealers’ Mut. Fire 
Ins. Co- of Wisconsin v. Glidden 
Co., Minn., 62 S.Ct. 69, 284 U.S. 
151, 76 L.Ed. 214. 

Swanson v. Bates, C.A.Okl., 170 
F.2d 648. 

(4) A state may set the terms on 
which it will permit litigations in 
its courts, and no type of litigation 
is more susceptible of regulation 
than that instituted by a volunteer 
plaintiff-fiduciary who says that he 
seeks to enforce derivative rights 
for a corporation which refuses to 
act through its board of directors to 
the end he demands. 

Cal.—Beyerbach v. Juno Oil Co., 265 
P,2d 1. 42 Cal. 2d 11, appeal dis¬ 
missed 74 S.Ct. 853, 347 U.S. 985, 98 
L.Ed. 1120. 

Ponrteeath. Amendmeiit to federal 
Constitution. 

(1) Fourteenth Amendment nei¬ 
ther implies that all trials must be 
by jury, nor guarantees any particu¬ 
lar form or method of state proce¬ 
dure, and, where state statute regu¬ 
lating procedure to adjust losses un¬ 
der fire insurance policy is attacked 
as infringing the Fourteenth Amend¬ 
ment, it is enough that, when stat¬ 
ute is read in light of circumstances 
generally known to attend recovery 
of such losses, possibility of rational 
basis for legislative judgment is not 
excluded. 

U.S.—^Hardware Dealers’ Mut. Fire 
Ins. Co. of Wisconsin v. Glidden 
Co., Minm, 62 S.Ct. €9, 284 U.S. 
151, 76 L.Ed. 214. 

(2) The Fourteenth Amendment to 
federal Constitution does not control 
power of state to determine by what 
process legal rights may he asserted 
or legal obligations enforced, or what 
form and procedure practice shall 
take, so long as necessary elements 
of due process of law are present. 

Pa.—Petition of Kariher, iSi A. 265, 

284 Pa. 455. 

"Ideal” procedure 

The due process clahse of stitte 
and federal constitutions does riot 
impose on states a duty to establish 
ideal systems for admini^ration of 
justice with provision against every 
X>ossible hardship that may befall. 
Del.—Spotumd v. Woods, 192 A. 689. 
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particular statutes affecting dvil remedies were | held valid as affording due process,®* or invalid be- 


Speeding' judicial procedure 

Legrislature may pass any reason¬ 
able legislation designed to prevent 
delay in administration of justice 
amd to bring litigation to speedy con¬ 
clusion. 

Afass.—^Hirsch v. Goldstein^ 164 N.E3. 
82, 265 Mass. 358. 

68. U.S.—^TJ. S. V. Mitchell, I>.C. 

Mo., 86 F-Supp. 453. 

Cal.—^Dempsey Bealty Co. v. Oxford 
Apartments Corp., 100 P.2d 793, 
38 Cal.App.2d 88. 

Conn.—Sanger v. City of Bridge¬ 
port 198 A 746, 124 Conn. 183, 116 
AUR. 1031. 

JD.C. —^TJ. Sw Shipping Board Mer¬ 
chant Fleet Corporation v. First 
Nat. S. S. Co., 119 F.2d 6, 73 App. 

D. C. 237, certiorari denied First 
Nat. S. S. Co. V. United States I 
Shipping Board Merchant Fleet j 
Corporation, 62 S.Ct. 60, 314 U.S. | 
619, 86 L.Ed. 498. 

Ma.—Boss V. Gore, 48 So. 2d 412, 

XjSl .—Carrere v. Reddix, 28 So.2d 267, 
210 La. 776. 

Mass.—^Vallavanti v. Armour & Co., 
162 N.E. 689. 264 Mass. 337—^Allen 
V. Prudential Trust Co., 136 N.E. 
410, 242 Mass. 78. 

.-Wilentz v. Edwards, 36 A2d 
423, 134 N.J.Eq. 522. 

N.M.—State ex rel. Hannah v. Armi¬ 
jo, 28 P.2d 511, 38 N.M. 73. 
N-T.—Plninny v. Reavis, 165 N.Y.S. 
97, 100 Misc. 316. 

Woltz V. Asheville Safe I>e- 
posit Co., 173 S.E, 687, 206 N.C. 
239. 

K.B.—Peterson v. Panovitz, 243 N.W. 

798, 62 N.D. 328, 84 A.L.R. 1290. 
Fa.—Eiffert v. Pennsylvania Central 
Brewing Co., 15 A2d 723. 141 Pa- 
Super. 543. 

S.C.—Sandel v. State, 104 S.E. 567, 
115 S.C. 168, 13 AL.R. 1268. 

Tex.—^Alpha Petroleum Co. v. Rail¬ 
road Commission, Civ.App., 59 S.W. 
2d 374, error dismissed. 

Wash.—State v. Pope. 103 P.2d 1089, 
4 Wash.2d 394, 129 AL.R. 240. 
Oazxi«z% liability for loss of freight 
OIL ooaibeotixtg llxies 
Tex.—St. Louis, B. & M. Ry. Co. v. 
Morris, Clv,App., 248 S.W. 57. 

Costdenmatlcm. 

S.C.—Oates v. City of Easley, 188 S. 

E. 504, 182 S.C. 91. 

ContribntiosL between, joint tortfeas¬ 
ors 

N.J.—Sattelberger v. Telep, 102 A 
2d 677, 14 N.J. 353. 

SiToroe 

Ala^—Barrington v. Barrington, 89 
612, 206 Ala. 192, 17 AUR. 

789. 

—E:nox V. Knox. 199 P.2d 766, 
88 CaLApp.2d 666. 

i:^.(i-^Richardson v. Richardson, 112 
Mtd 72 A4?p.D.a 67. 


Fla.—Maclay v, Maclay, 2 So.2d 361, 
147 Fla. 77. 

Ga.—Gary v. Johnson, 82 S.E.2d 651, 
210 Ga. 686. 

La.—Lepenser v. Griffin, 83 So. 839, 
146 La. 584—Hurry v. Hurry, 81 
So. 378, 144 La. 877. 

Md.—Slansky v. State, 63 A 2d 599, 
199 M<L 94. 

N.Y,—Ragovis v. Ragovis, 124 N.T.S. 
2d 655. 

Okl.—Nelson v. Nelson, 117 P.2d 110, 
189 Okl. 318. 

Bjeotment 

(1) Making ejectment available to 
purchaser at mortgage sale. 

Ala.—City of Birmingham v. Wheel¬ 
er, 146 So. 140, 225 Aa. 678. 

(2) Providing for issuance by 
clerk, in action In ejectment, on fil¬ 
ing of complaint and affidavit, of or¬ 
der to sheriff to seize possession of 
property whereupon defendant may 
retain possession by executing un¬ 
dertaking. 

Ind.—Steve v. Colosimo, 7 N.B.2d 983. 

Blectiozx of remedies 

Although an Arizona employee, 
who suffers injuries, has an election, 
and may proceed either under the 
Employers' Liability Act, if he is 
not guilty of negligence, or, if guilty, 
under the Workmen’s Compulsory 
Compensation Law, or, if the employ¬ 
er is at fault under the common law, 
be relieved of certain defenses, such 
right of election does not deprive 
employers of their property without 
due process of law, or deny them 
the equal protection of the law, in 
violation of Const. Amendm. 14. 

U.S.—^Arizona Copper Co. v. Hammer, 
Ariz., 39 S.Ct 553. 250 U.S. 400, 
63 L.Ed. 1058, 6 AL.R. 1537, motion 
denied Arizona Copper Co. v. Ham¬ 
mer, 40 S.Ct 12, 64 L.Ed. 1058. 

Establishment of eonrt for portioix 
of cotmty 

S.C.—Glymph v. Smith, 170 S.E. 913, 
170 S.a 486. 

Foreolosure 

Ark.—Stith v. Pinkert, 234 S.W.2d 45, 
217 Ark. 871, appeal dismissed 71 
S.Ct 613, 341 U.S. 901, 95 L.Ed. 
1341. 

Friend of conzt 

The statute relating to appoint¬ 
ment of friend of court, purpose, 
qualifications, assistants, and remov¬ 
al is not unconstitutional as denying 
due process. 

Mich.—Metzinger v. Metzinger, 17 N. 
W.2d 203, 310 Mich. 335, certiorari 
denied 65 S.Ct 1087, 325 U.S. 851, 
89 L.Ed. 1972. 

New trial 

ICy.—Gorrell, Barrow & Kirkpatrick 
v. South's Adm'r, 83 S.W.2d 518, 
260 Ky. 28, 

Tex.—Fidelity Trust Co. of Houston 
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V. Highland Farms Corporation, 
Civ.App., 109 S.W.2d 1014. 

Partition 

Ark.—Overton v. Porterfield, 177 g 

W. 2d 735, 206 Ark. 784. 

Proceedings available to defeated 
candidate for public elective of. 
fice 

Mont.—State ex rel. Riley v. District 
Court of Second Judicial Dist in 
and for Silver Bow County, 64 p.2cl 
115, 103 Mont 576. 

Receiver’s suit 

Statute authorizing receiver of 
bank to sue for stockholders' con¬ 
stitutional liability does not deprive 
creditors of property without due 
process of law. 

Ariz.—Cowden v. Williams, 269 P 
670, 32 Ariz. 407, 65 AL.R. 1053 
Reciprocal enforcement of support 

Cal.—Smith v. Smith, 270 F.2d 613, 

125 Cal.App.2d 154. 

Tenn.—Sinclair v. Sinclair, 268 S.W. 
2d 573, 169 Tenn. 638. 

) Royalty payments to patentee on ar. 

tides znannfactnred for govem- 
I ment 

U.S.—^Timken-Detroit Axle Co. v. 

I Alma Motor Co., C.C.A.DeI., 144 F, 

! 2d 714, vacated on other grounds 

I 67 S.Ct. 231, 329 U.S. 129, 91 L,Bd. 

128. 

Statute authorizing notary to com¬ 
mit to jail, in connection with taking 
depositions, witnesses who refuse to 
testify or who disobey order of sub¬ 
poena was held not violative of due 
process as conferring judicial power 
on notary. 

Ohio.—^Ex parte Bevan, 184 N.E. 393, 

126 Ohio St- 126, affirmed and ap¬ 
peal dismissed Bevan v. Krieger, 
53 S.Ct. 661, 289 U.S. 469, 77 L. 
Ed. 1316. 

Stockholder’s derivative action 
Cal.—^Beyerbach v. Juno Oil Co., 265 
P.2d 1, 42 Cal.2d 11, appeal dis¬ 
missed 74 S.Ct. 853, 347 U.S. 985, 
98 L.Ed. 1120. 

N.T.—^Myer v. Myer, 66 N.Y.S.2d 83. 
271 App.Div. 465, motion dismissed 
66 N.Y.S.2d 618, 271 App.Div. 823, 
appeal granted 66 N.Y.S.2d 630, 271 
App.Div. 869, affirmed 73 NJE3.2d 
662, 296 N.Y. 979. 

Subrogation 

N.Y.—Phoenix Indemnity Co. v. Stat¬ 
en Island Rapid Transit By- Oa, 
167 N.E. 194, 251 N.Y. 127. affirmed 
Staten Island Rapid Transit Ry. 
Co- V. Phoenix Indemnity Co., 69 
act 242, 281 U.a 98, 74 L.Ed. 726. 

I Survival of actions 

(1) Generally. 

Colo.—Stanley v. Petherbridge, 42 P. 
2d 609, 96 Colo. 293. 

(2) Revivor statute, construed to 
permit federal court in pending suit 
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cause denying due process.®^ 

Due process of law does not require piecemeal 
litigation.®^'^ Rules of procedure, as well as stat¬ 
utes, have no greater effect than the requirements of 
due process permit.®^*^^^ The rule that penal stat¬ 
utes which do not provide an ascertainable standard 
of guilt are violative of the due process clause, and 
that no one should be punished criminally for an 
act which at the time he committed it he was unable 
to ascertain that it would be considered a crime, is 
not applicable to noncriminal statutes.69-i5 


§ 612. Special or Summary Proceedings 

While the requirements of due process apply in re¬ 
spect of special cr summary proceedings, the mere fact 
that the proceeding is special or summary in character 
does not of itself militate against the presence of due 
process of law- 

Quoted in: Neb.—^Watkins v. I>odson, 6S N.W.2d 508, 
513, 159 Neb. 745. 

A remedy otherwise affording due process of 
law is not rendered invalid by reason of the special 
or summary character of the proceeding,*^9 and 
special or summary proceedings of a character un- 


after death of defendant who has ap¬ 
peared in the cause, to bring in, by 
scire facias, defendants executor ap¬ 
pointed in another state, but not 
permitting default judgment within 
twenty days after service of scire 
facias, was held not unconstitutional 
as denying due process. 

XJ.S.—^Plimpton v. Mattakeunk Cabin 
Colony, D.C.Conn., 6 P.Supp. 72. 
Trust instruments 

Statutes providing for proceeding 
in rem for construction of trust in¬ 
strument do not lack in due process. 
XJ.S.—Eisenmenger v. Commissioner 
of Internal Revenue, C.C.A.8, 145 
F.2d 103, 156 A-L.R. 741. 

69. Mont—^Application of O’Sulli¬ 
van. 158 R2d 306, 117 Mont 295, 
161 AL.R 487. 

Survival of aetlous 

(1) Provisions of Decedent Es¬ 
tate Law, allowing substitution of 
foreign executors and administra¬ 
tors for deceased defendants, and 
providing for continuing actions for 
judgment in personam against them, 
was held unconstitutional as viola¬ 
tive of requirement of due process 
of law, both as to foreign adminis¬ 
trators who are officials of another 
sovereignty and have no legal ex¬ 
istence outside of state of appoint¬ 
ment, and as to foreign executors, 
who, even if present in state, might 
not be so in capacity as trustees to 
be bound by judgments in person¬ 
am. 

N.T.—^Mcldaster v. Gould, 148 N.E. 
556, 240 N.T. 379, 40 A.L.R. 792. 

(2) Retrospective construction of 
statute, permitting revival of will 
contest on death of contestant, 
constitutes deprivation of vested 
property rights without due process. 
Ill.—Havill V. Havill, 163 N.E. 428, 

332 Ill. 11. 

Stockholder’s derivative action 
N.T.—Citron v. Mangel Stores Corp., 
50 N.T.S.2d 416, affirmed 51 N.T. 
S.2d 764, 268 App.Div. 905, appeal 
denied 52 N.T.S.2d 579, 268 App. 
Div. 978. 

Tal i dating void Judgment 
Where corporation, which was 
plaintiff in civil action, was dissolv¬ 
ed during pendency of action, and 


judgment therein was thus void, any 
subsequent statute purporting to 
make judgment valid would create 
a new obligation in respect to trans¬ 
action already terminated, and 
would violate due process. 

Ky.—Leiserson & Adler, Inc. v. 
Keam, 266 S.W.2d 352. 

69.5 XJ.S.—South Puerto Rico Sugar 
Co. (of Puerto Rico) v. Sierra- 
Berdecia, C.A.Puerto Rico, 203 F.2d 
275. 

Pailure to raise question 

Decision of supreme court of 
Puerto Rico that employer who had 
previously attacked decree of Mini¬ 
mum Wage Board of Puerto Rico in 
review proceedings and could have 
raised question of nullity of decree, 
but who failed to do so. was there¬ 
after precluded from attacking de¬ 
cree as invalid was not invalid as 
operating to deprive employer of 
right of due process of law, where 
employer had full and fair oppor¬ 
tunity to present its contention. 

XJ.S.—South Puerto Rico Sugar Co. 
(of Puerto Rico) v. Sierra-Berde- 
cia, supra, 

69.10 N.J.—Republic of China v. 
Pong-Tsu Mow, 108 A.2d 891, 33 
N.J.Super. 24. 

69.15 D.C.—U. S. V. Bryan. D.a, 72 
F.Supp. 68, affirmed Barsky v XJ. 
S., 167 F.2d 241, 83 U.S.App.D.C. 
127, certiorari denied 68 S.Ct. 1511, 
334 XJ.S. 843, 92 L.Ed. 1767, rehear¬ 
ing denied 70 S.Ct 1001, 339 U.S. 
971, 94 L,Ed. 1379. 

70. XJ.S.—Curti v. Pacific Mortg. 
Guaranty Co., C.C.A.Cal., 87 F.2d 
42—In re Falk, aC.A.N.T., 30 F. 
2d 607. 

Cal.—^Holabird v. Richardson, 44 P. 
2d 530, 3 Cal.2d 299. 

Helvey v. Security-First Nat. 
Bank of Los Angeles, 221 P.2d 257, 
99 CaLApp.2d 149—^McCoy v. Jus¬ 
tice Court of Township of Santa 
Ana, 71 P.2d 1115, 23 Cal.App.2d 
99. 

Ga.—Sanders v. Hinton, 156 S.E. 812, 
171 Ga. 702. 

Idaho.—McDonald v. McDonald, 39 
P.2d 293. 55 Idaho 102. 

Ind.—Grant Coal Mining Co. v. Cole¬ 
man, 179 N.E. 778. 204 Ind. 122. 
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Iowa.—State v. Strayer, 299 N.W. 

912, 230 Iowa 1027. 

Ky.—Harrod v. Whaley, 239 S.W.2d 
1027—^National Surety Corporation 
V. Nantz, 90 S.W.2d 385, 262 Ky. 
413. 

Mich.—Goodspeed v. Hally, 165 N.W. 
943, 199 Mich. 273, rehearing de¬ 
nied 166 N.W. 899. 199 Mich. 273. 
Minn.—Mixed Local of Hotel and 
Restaurant Employees Union Lo¬ 
cal No. 458 V. Hotel and Restau¬ 
rant Employees International Al¬ 
liance and Bartenders Interna¬ 
tional League of America, 4 N.W. 
2d 771, 212 Minn. 687. 

Miss.—^Union Motor Car Co. v. Farm¬ 
er, 118 So. 425, 151 Miss. 734. 

Mo.—State ex rel. Anderson v. Roeh- 
rig, 8 S.W.2d 998, 320 Mo. 870, fol¬ 
lowed in 8 S.W.2d 1001—Mills v. 
Metropolitan St. Ry. Co., 221 S.W. 
1, 282 Mo. 118. 

N.J.—State V. Amerioan-Hawaiian S. 
S. Co., 101 A.2d 698. 29 N.J.Super. 
116. 

N.M.—^Board of Com’rs of Guadalupe 
County V. District Court of Fourth 
Judicial Dist., 223 P. 616, 29 N.M. 
244. 

N.T,—^In re Bond & Mortgage Guar¬ 
antee Co.. 43 N.K2d 38, 288 N.T. 
270, 

In re 1175 Evergreen Ave., City 
of New Tork. 284 N.T.S. 16, 158 
Misc. 158, affirmed In re 1175 Ev¬ 
ergreen Ave., Borough and County 
of Bronx, 1 N.E.2d 838, 270 N.T. 
436, affirmed Lauro v. Barker, 67 
S.Ct. 321, 299 U.S. 521, 81 L.Ed. 
384—^In re Union Guarantee & 
Mortgage Co., 283 N.T.S. 884, 157 
Misc. 408. 

Ohio.—^Boyle v. Public Adjustment 
& Construction Co., 76 N.E.2d 377, 
148 Ohio St. 559. 

Pa.—In re Garrett’s Estate, 94 A. 2d 
357, 372 Pa. 438, certiorari denied 
73 S.Ct. 1138, 346 U.S. 996, 97 L. 
Ed. 1403, rehearing denied 74 S.Ct. 
16, 346 U.S. 842, 98 L.Ed. 363. 
Preliminary proceediixgs 
Lack of due process in prelimi¬ 
nary proceedings In which the de¬ 
fendant has no opportunity to be 
heard will not result in a taking of 
his rights or property without due 
process where defendant was afford¬ 
ed a proper hearing before ultimate 
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known to the common law may nevertheless con¬ 
stitute due process.*^^ 

Particular instances in which remedies have been 
held to afford due process include special or sum¬ 


mary proceedings with respect to actions against 

vessels anti-trust laws;'^^ arbitration arrest 

in civil actions bankruptcy banks and bank- 
ing;'^7 illegitimate children and actions for their 


completion of the proceedings and 
before any substantial infringement 
of his rights. 

Mass.—In re Mayberry, Mass., 3 N. 

E.2d 24S, 105 A.L-R. 976. 

71, N.J,—^Beekwilder v. Beekwild- 
er, 102 A.2d 642, 29 N-J.Super, 351. 
Or.---Oorpti« Juris cited in In re Idle- 
man's Commitment, 27 P.2d 305, 
309, 146 Or. 13. 

12 CJr. p 1224 note 21. 

7SL Or.—Cordrey v. The Bee, 201 
P. 202, 102 Or. 636, 20 A.L.R, 1079. 

73. XssnaxLce of subpoenas 

State anti-trust law, Gen.St., 1901, 
S5 7864-7874, L.1897, c. 265 p 481 § 
10, conferring on district courts and 
district judges jurisdiction to cause 
subpoenas for witnesses to be issu¬ 
ed, is not invalid as contravening 
the due process clause of the Four¬ 
teenth Amendment to the federal 
constitution. 

Kan.—In re Bell, 76 P. 1129, 69 Kan. 
855—State v. Jack, 76 P. 911, 69 
Kan. 387, 1 LuR.A.,N.S.. 167, 2 

Ann-Cas. 171, affirmed 26 S.Ct. 73, 
199 U.S. 372, 60 UEd. 234, 4 Ann. 
Cask 689. 

74. N.T.—Ftosilver, Still & Moss v. 
Goldberg, Maas & Co., 171 N.E. 
679, 253 N.Y. 382, 69 A.L..R, 809. 

TTalidlty of award without previous 
application to court 
Statute making arbitration awards 
valid without previous application 
to supreme court did not deny due 
process as defeating right of one 
participating in arbitration proceed¬ 
ing to contest jurisdiction of arbi¬ 
trators. 

N.T.— FSnsilver, Still & Moss v. 

Goldberg. Maas & Co., supra. 
CompuTsory arhitratioii. clause 

Statutes reauiring arbitration 
clause for settlement of losses in 
all fire insurance policies as condi¬ 
tion precedent for doing insurance 
business within state was not de¬ 
nial of due process. 

If.S,—Hardware Dealers' Mut. Fire 
Ins. Co. of Wisconsin v. Glidden 
Cbl, 241nn., 62 S.Ct 69, 284 U.S. 
151, 76 UEd. 214. 

75. adding to bail 

Statutes authorizing the arrest 
and holding to bail of defendants in 
certain civil actions do not neces¬ 
sarily violate constitutional provi¬ 
sions forbidding deprivation of lib¬ 
er^ without due process of law. 
Ofcl.—Light V. Canadian County 
Bank, 37 P. 1075, 2 Okl. 643. 

TS, tJB.—^Wright V. Union Central 
Life Ina Co., Ind., 58 S.Ct 1925, 
U-S. 592, 82 L.E(1 499, rehear- 
' iiBi^ Staled S9 S.Ct 56, two oases 


395 U.S. 668, 83 L.Ed. 434—^Kueh- 
ner v. Irving Trust Co., X.Y., 57 
S.Ct 298, 299 U.S. 445, 81 L.Ed. 
340. 

Coin Mach. Acceptance Corp. v. 
O’Donnell, C.A.Va., 192 F.2d 773— 
In re Morris, C.C.A.I11., 152 F.2d 
178—Dulaney v, Coppard, C.C.A, 
Tex., 145 P.2d 468, certiorari de¬ 
nied 65 S.Ct 1199, 325 U.S. 861, 
89 L.Bd. 1982, rehearing denied 
65 S.Ct 1409, 325 U.S. 895, 89 L. 
Ed. 2006—^Federal Land Bank of 
Louisville v. Morrison, C.C.A. 
Ohio, 133 F.2d 613—Cohan v. Eld¬ 
er, C.C.A.Cal., 112 P.2d 967—Amer¬ 
ican Kat Bank of Nashville, Term., 
v. City of Sanford, Fla, C.C.A. 
Fla, 112 P.2d 435, certiorari de¬ 
nied 61 S.Ct 45, 311 U.S. 677, 85 
L.Ed. 436, rehearing denied 61 S. 
Ct 132, 311 U.S. 727, 85 L.Ed. 473 
—Shor V. McGregor, C.C.A.Tex., 
108 P.2d 421—Shor v. McGregor, 

C. C.A.Tex., 105 F.2d 140—Thomp¬ 
son V. Siratt, C.C.A.Mo., 95 F.2d 
214—In re Chicago, R. I. & P. Ry. 
Co., C.C.A-I11., 90 P.2d 312, 113 
A.L.R 487, certiorari denied Bank¬ 
ers Trust Co. V. Wise, 68 S.Ct. 37, 
302 U.S. 717, 82 L.Ed. 554—Kouf- 
man r. Sheinwald, C.CA.Mass., 83 
P.2d 977—U. S. Nat Bank of 
Omaha v. Pamp, C.C.A.Neb., 83 
F.2d 493—In re Victor, C.C.A.I1L, 70 
P.2d 937, 

In re Hoag, D.C.Vt, 62 F.Supp. 
527—In re Jay & Dee Store Co., 

D. C.Pa, 39 F.Supp. 6S8—In re 

Jay & Dee Store Co., D.C.Pa.. 37 
F.Supp. 989—In re Kalb, D.C.Wia, 
32 F.Supp. 356, affirmed, C.C.A., 
116 F.2d 775, certiorari denied 
Kalb V. Feuerstein, 61 S.Ct 940, 
313 U.S. 568, 85 L.Ed. 1526, re¬ 
hearing denied 61 S.Ct 1094, 313 
U.S. 599, 85 LEd. 1552—Chase 

Nat Bank of City of New York v. 
Mobile & O. R. Co., D.C.Ala, 30 
F.Supp. 665—In re Grand Rapids 
R Co., D.CMich., 28 F.Supp. 802 
—In re Farrow, D.C.Gal., 28 P. 
Supp. 9—In re Corcoran Irr. 
DJst., D.aCal., 27 F.Supp. 322, af¬ 
firmed, C.C.A., Newhouse v. Cor¬ 
coran Irr. Dist, 114 F-2d 690, cer¬ 
tiorari denied 61 S.Ct 440, 311 U. 
S. 717, 86 L,Ed, 467, rehearing de¬ 
nied 61 S.Ct 620, 312 U.S. 714, 85 
LEd. 1144—In re CafSEall Oil Cor¬ 
poration, D.CXLa., 22 F.Supp. 484— 
In re Fox, D.C.N.J., 1$ F.Supp. 960, 
reversed on other grounds, C.C.A., 
96 P.2d 20, certiorari dismissed 69 
S.Ct 247, 305 U.S, €65, 83 L.Ed.. 431 
—In re Bennett, D,C.Mo., 13 F. 
Supp. 353. 

Cal.—Mueller v. Elba Oil Co., 130 
P.2d 961, 21 Cal.2d 188. 
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Corporate reorganization under bank¬ 
ruptcy act is considered infra 
note 85. 

Farm debt relief 

(1) Second Frazier-Lemke Act 
held not to deny due process of law. 
U.S.—Dallas Joint Stock Land Bank 

V. Davis, C.C.A.Tex., 83 F.2d 322. 

In re Cole, D.C.Ohio, 13 F.Supp. 
283. 

(2) First Frazier-Lemke Act held 
violative of due process, 

U.S.—Louisville Joint Stock Land 
Bank v. Radford, Ky., 55 S.Ct 854, 

295 U.S. 555, 79 L.Ed. 1593, 97 
A.L.R. 1106, motion denied 55 S.Ct 
918, rehearing denied 56 S.Ct 82, 

296 U.S. 661, 80 L.Ed. 471. 
Bradford v. Fahey, C,C.A.Md., 

77 F.2d 992. 

Impairment of contracts 
That bankruptcy law impairs ob¬ 
ligation of contracts will not in it¬ 
self render it invalid as denying 
due process, and to result in such 
denial provisions of act must be so 
grossly arbitrary and unreasonable 
as to be incompatible with funda¬ 
mental law. 

U.S.—Campbell v. Alleghany Corpo¬ 
ration, aC.A.Md., 75 F.2d 947, cer¬ 
tiorari denied 56 S.Ct.“ 92, 296 T7. 
S. 581, 80 L.Ed. 411, two cases. 
77. U.S.—Doty v. Love, Miss., 65 S. 
Ct 558, 295 U.S. 64, 79 L.Ed. 1503, 
96 A.L.R 1438. 

Md.—^Waesche v. Thurmont Bank, 
198 A. 728, 174 Md. 382, appeal 
dismissed 59 S.Ct 96, 305 U.S. 560, 
83 L.Ed. 353. 

N.Y.—In re Central Hanover Bank 
& Trust Co., 75 N.Y.S.2d 397, af¬ 
firmed 80 N.T.S.2d 127, 274 App. 
Div. 772, appeals dismissed 85 N, 

E.2d 54, 298 N.Y. 902, appeals 

granted 88 N.Y.S.2d 250, 276 App. 
Div. 709. 

Approval of stabilization agreement 
by commissioner 

(1) Statute authorizing commis¬ 
sioner of banjking to approve volun¬ 
tary stabilization agreement con¬ 
sented to by eighty percent in 
amount of depositors, without tak¬ 
ing over bank, was not violative of 
due process requirement, for fail¬ 
ure to provide for review or to pre¬ 
scribe procedure. 

Wis.—Corstvet v. Bank of Deerfield, 
263 N.W. 687, 220 Wis. 209. 

(2) Under former statute, there 
was no requirement of a written 
approval by State Banking Commis¬ 
sion of steps taken to stabilize a 
bank, and no notice of approval to 
the parties was necessary in order 
to meet the requirements of due pro¬ 
cess of law. 



16A C. J. S. 

support boundaries building and loan as¬ 
sociationscollection of funds from default¬ 
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court composition of debts conciliation of 
controversies generally corporate veorganiza- 
tion,S5 rehabilitation of corporations under statu- 


Wis— Banking Commission of Wis¬ 
consin V. Jordan, 300 N.W. 251, 238 
Wis. 509. 

Depositor’s rights on liq.Tiidation 
<1) A depositor has no constitu¬ 
tional right to have the affairs of 
an insolvent bank liquidated by su¬ 
perintendent of banks or like official. 
Tenn.—^Paine v. Fox, 112 S.W.2d 1. 

(2) United States Constitution 
does not confer on depositors of clos¬ 
ed bank a vested right to liquida¬ 
tion at hands of a state official. 
US. — ^Doty V. Love, Miss., 55 S.Ct. 
'568, 295 U.S. 64, 79 L.Ed. 1303, 96 
A.L.K. 1438. 

Sninmary execution to enforce 
statutory liability of bank stock¬ 
holders is not denial of due process, 
in view of statutory right of stock¬ 
holders to contest their liability for 
assessment by affidavit of illegality. 
Ga.—Gormley v. Shiver, 187 S.E. 
382, 182 Ga. 750. 

78. B.L—Cummings v. Church, 145 
A. 102, 60 R.L 71. 

Support 

Ind.—Curry v. Maynard, 83 N.E.2d 
782, 227 Ind. 46. 

—People v. Richter, 133 N.Y.S. 
2d 685, 206 Misc. 304. 

Ohio.—^Belding v. State, 169 N.E. 
SOI, 121 Ohio St 393. 

79. W.Va.—Sypolt v. Shaffer, 43 S. 
E.2d 235, 130 W.Va. 310. 

Change of boundary 
Act permitting tract of land lo¬ 
cated along boundary of city, town, 
or village to be disconnected, sub¬ 
ject however, to taxation for exist¬ 
ing bonded indebtedness, and pro¬ 
viding that any taxpayer resident in 
municipality might appear and) de¬ 
fend against petition for disconnec¬ 
tion, did not deny due process nor 
discriminate against resident and 
nonresident taxpayers, 
la—Punke V. Village of Elliott 5 
K.E.2d 389, 364 Ill. 604. 

!Crua boundary 

Sta,tute authorizing summary pro¬ 
ceedings to locate true boundary be¬ 
tween property of, coterminous land- 
owners does not deprive landowner 
of his property without due process 
of law. 

W.Va—Sypolt v. Shaffer, 43 S.E.2d 
236, 130 W.Va 310. 

go. Cal.—^North American Building- 
Loan Ass"n V. Richardson, 56 F. 
2d 1221, 6 Cal.2d 90. 

H,J.—In re Eleventh Ward Building 
& Loan AsVn of Newark, 21 A. 2d 
746, 130 N.J.Eq. 414, certiorari de¬ 
nied Schaaf V. Eleventh Ward 
Building & Loan Ass^n of Newark, 


N. J., 62 S.Ct 580, 315 U.S. 799, 
86 L.Ed. 1200. 

Aznouut of certificates 

State legislation, enacted to safe¬ 
guard the solvency of building and 
loan associations and in the public 
interest restricting the rights of 
certificate holders, existing under 
statutory regulations in force when 
they acquired their certificates, to 
withdraw or recover by action the 
amounts of certificates complies 
with due process of law. 

Ohio.—^Allen v. Shaker Heights Sav¬ 
ings Ass’n, 39 N.E.2d 747, 68 Ohio 
App. 445. 

81. Ga.—Roberts v. Dancer, 87 S.E. 
287, 144 Ga. 34L 

82. U.S.—^Holmes v. Conway. Kan., 
36 S.Ct. 681, 241 U.S. 624, 60 L. 
Ed. 1211. 

83. U.S.—San Augustine County, 
Tex. V. Cameron County Water 
Imp. List. No. 10. C.A.Tex., 202 
F.2d 932—Mason v. Banta Car- 
bona Irr. Dist., C.C.A.Cal., 149 F. 
2d 49, certiorari denied 66 S.Ct. 
98, 326 U.S. 767, 90 L.Ed. 455, re- 
hedring denied 66 S.Ct. 166, 326 

U. S. 808, 90 L.Ed. 493--Equitable 

Reserve Ass'n v. Dardanelle Spe¬ 
cial School Dist. No. 16 of Tell 
County, Ark., C.C.A.Ark., 138 P.2d 
236—Thomas v. El Dorado Irr. 
Dist., C.C.A.CaL, 126 F.2d 922, cer¬ 
tiorari denied 63 S.Ct. 59, 317 U.S. 
660, 87 L.Ed. 531—Collins v. 

Welsh, C.C.A.Cal., 75 F.2d 894, 99 
A-L.R. 1319, certiorari denied 55 
S.Ct. 921, 295 U.S. 762, 79 L.Bd. 
1704. 

In re Hoag, D.avt., 62 P.Supp. 

. 527—In re Kalb. D.C.Wis., 32 F. 
Supp. 356, affirmed, C.C.A., 116 

F.2d 776, certiorari denied Kalb 

V. Feuerstein, 61 S.Ct. 940, 313 
U.S, 568, 85 L.Ed. 1526, rehearing 
denied 61 S.Ct. 1094, 313 U.S. 699, 

85 L.Ed. 1652—^In re Corcoran Irr. 
Dist,, p.C.Cal., 27 F.Supp. 322, af¬ 
firmed, C.C.A., Newhouse v. Cor¬ 
coran Irr. Dist., 114 F.2d 690, 
certiorari denied, 61 S.Ct. 440, 311 
U.S. 717, 85 L.Ed. 467, rehearing 
denied 61 S.Ct 620, h2 U.S. 7U. 

86 L.Ed. 1144, 

84- N.D.—^Klein v. Hutton, 191 N. 

W. 485, 49 N.D. 248. 

85. U.S.—In re Priidence-Sonds 
Corp., aC.A.N.T., 148 F.2d 323— 
In re 333 North Michigan Ave. 
Bldg. Corporation, C.C.A.in., 84 
P.2d 93|6, certiorari denied Roth- 
feld V. 333 North Michigan Ave. 
Bldg. Corporation^ 57 S.Ct. 194, 299 
J' U.S. 602, 81 L.EJd. 444, Brenner v. 
333 North Michigan Ave. Bldg. 
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Corporation, 57 S.Ct. 194 (two 
cases), 299 U.S. 602, 81 L.Ed. 444, 
and Sherman v. 333 North Michi¬ 
gan Ave. Bldg. Corporation, 57 S. 
Ct, 194 (two cases), 299 U.S. 602, 
81 L.Ed. 444—^In re Grigsby-Grun- 
ow Co., C.C.A.Ill., 77 P.2d 200. 
Ky.—National Surety Corporation v. 
Nantz, 90 S.W.2d 385, 262 Ky. 413. 

Bank reorganization 

(1) Generally. 

U.S.—Doty V. Love, Miss., 55 S.Ct 
658, 295 U.S. 64, 79 L.Ed. 1303, 96 
A.L.R. 1438. 

Mich.—^Lansihg Drop Forge Co. v. 
American State Sav. Bank. 262 
N.W. 756, 273 Mich. 124*- appeal 
dismissed 66 S.Ct 593. 297 U.S. 
697, 80 L.Ed. 987, 104 A.L.R, 1199. 
Tenn.—Paine v. Fox, 112 S.W.2d L 

(2) 1933 statute authorizing bank 
reorganization with approval of su¬ 
perintendent of banking and of ma¬ 
jority of depositors holding seventy 
five per cent of unsecured and un- 
preferred deposits over ten dollars, 
to be accomplished through segrega¬ 
tion of bank’s assets and issuance 
of trust receipts to depositors t<y be 
paid out of collection from segre¬ 
gated assets and net earnings of 
bank, was not unconstitutional as 
denying due process to nonassenting 
depositor of bank of which super¬ 
intendent had taken possession, al¬ 
though deposit was made Septem¬ 
ber, 1931, and such statute was not 
violative of due process clause as 
against nonassenting large deposi¬ 
tor although it permitted payment 
in full of deposits not in excess of 
ten dollars, since cost of making 
partial payment to such small de¬ 
positors would equal or exceed cost 
of paying them in full; and vesting 
discretionary power in superintend¬ 
ent of banking, an administrative offi¬ 
cer, did not render statute violative 
of due process clause, 

Iowa.—^Priest v. Whitney Loan & 
Trust Co., 261 N.W. 374, 219 Iowa 
1281. 

(3) Shareholders dissenting from 
plan of reorganization of building 
and loan association could not com¬ 
plain that the statute relating to 
reorganization denies due process of 
law because it fails to diarect that 
shareholders be given full Irtforma- 
tion of plan in every detail suffi¬ 
ciently in advance of meeting at 
which plan is to be considered to 
afford opportunity for study where 
all pertinent data was made avail¬ 
able to shareholders in due season, 
and there was no showing of prejur 
dice. 

NuJ.—^In! re Eleventh Ward Build- 
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ins A liOan Ass’n of Newark, 21 
A.2d 746, 130 N.J.Eq. 414, certio¬ 
rari denied Schaaf v. Eleventh 
Ward Building & Eoan Ass'n of 
Newark. N. X, 62 S.Ct. 680, 315 
US. 799, 86 Li.Ed. 1200. 

(4) Application of statutes au¬ 
thorizing’ reorganization of a sav¬ 
ings association, which was organ¬ 
ized under building and loan asso¬ 
ciation laws, to contracts between 
association and its stockholders did 
not violate the due process of law, 
notwithstanding statutes were enact¬ 
ed after stockholders acquired that 
status, and state superintendent of 
building and loan associations, under 
reorganization, had prohibited asso¬ 
ciation from paying withdrawals of 
stock and dividends. 

Ohio.—^Allen v. Shaker Heights Sav¬ 
ings Ass'n, 39 N.E.2d 747, 68 Ohio 
App. 445. 

triLder Baa krupt cy Act 

(1) Generally. 

US.—In re Technical Marine Main¬ 
tenance Co., C,A.N.X, 169 P.2d 648 
—^In re Chicago, R. I. & P. Ry. 
Co., CCA.11L, 168 F.2d 687, certio¬ 
rari denied. State of Teac v. Brown, 
69 S.Ct. 82, 335 US. 855, 93 L.Bd. 
402—Brooklyn Trust Co, v, R. A. 
Security Holdings. C.C.A-N.Y., 134 
F-2d 164—Webster & Atlas Nat. 
Bank of Boston v. Palmer, C.C.A. 
Conn., Ill P,2d 215, reversed on 
other grounds 61 S.Ct 542, 312 
US. 156, 85 UKd. 642, rehearing 
denied 61 S.Ct 728, 812 US. 714, 
85 UEd. 1146—Continental Ins. 
Ca V. Liouisiana Oil Refining Cor¬ 
poration, C.C.ALa., 89 F.2d 333— 
In re Witherbee Court Corpora¬ 
tion. C.C.A.N.Y., 88 F,2d 251, cer¬ 
tiorari denied Klee Corporation v. 
Roosevelt 57 S.Ct 931, 301 US. 
701, 81 L.Ed. 1356, rehearing de¬ 
nied 67 S.Ct 937, 301 UJB, 715, 81 
UEd. 1366—Brocket! v. Winkle 
Terra Cotta Co., CLC-AMo.. 81 F. 
2d 949—Campbell v. Alleghany Cor¬ 
poration, aaA,Md., 75 F.2d 947, 
certiorari denied 66 S.Ct 92, 296 
US. 581, 80 L.Ed. 411, two cases— 
In re Central Funding Corporation, 
N.Y., 75 F.2d 256. 

In re Baltimore & O. R. Co., D. 
C.Md., 29 F.Supp. 608, certiorari 
denied Getz v. Baltimore & O. R. 
Co., 60 S.Ct 470, 309 US. 654, 84 
L.Ed. 1003, motion denied 60 S.Ct 
709, 309 US. 697, 84 UEd. 1036— 
In re Standard Stamping Co., UC. 
Mo., 12 F.Supp. 131—^lu re Hotel 
Gibson Co.. D.COhio, 11 F.Supp. 
30—^In re Pierce-Arrow Sales Cor^ 
poration, D.C.N.Y., 10 F.Supp. 776. 

(2) That corporate reorganization 
section of Bankruptcy Act affects 
secured as well as unsecured debts 
did not render it unconstitutional 
as denying due process to secured 
creditors. 

US.—Campbell v. Alleghany Cor- 
poretlCn, aCLAMd.. 75 F.2d 947, 


certiorari denied 56 S.Ct. 92, 296 
US. 681, 80 D.Ed. 411, two cases. 

(3) Corporate reorganization sec¬ 
tion of Bankruptcy Act, authorizing 
court to approve reorganization 
plan, provided that, as respects 
stockholders, plan be first accepted 
by holders of majority of stock af¬ 
fected unless equity of stockholders 
is fully protected, or unless corpo¬ 
rate debtor be insolvent in bankrupt¬ 
cy sense and not merely unable to 
pay debts as they mature, is not 
unconstitutional, as not within bank¬ 
ruptcy power or as denying due 
process to stockholders. 

US.—Campbell v. Alleghany Corpo¬ 
ration, supra. 

(4) Amended Bankruptcy Act pro¬ 
viding for corporate reorganization 
proceedings and for proof of land¬ 
lord's claim for indemnity under 
covenant in lease rejected by bank¬ 
ruptcy trustee, to be limited to 
amount not exceeding three years' 
rent, did not take landlord's reme¬ 
dies for enforcement of lease con¬ 
trary to due process clause of Fifth 
Amendment, nor is such limit arbi¬ 
trary or unreasonable, and fact that 
landlords get back their property is 
sufficient ground for putting them 
on different basis from other credi¬ 
tors. 

US,—Kuehner v. Irving Trust Co., 
N.Y., 57 S.Ct. 298, 299 US. 446, 81 
L,Ed. 340. 

(6) A provision of railroad reor¬ 
ganization section of Bankruptcy 
Act would not be repugnant to due 
process provision of constitution 
unless it was arbitrary and unrea¬ 
sonable, and that definition of op¬ 
erating expenses adopted in provi¬ 
sion of Bankruptcy Act relating to 
priority of claims in railroad reor¬ 
ganization proceedings was differ¬ 
ent from definition worked out by 
equity courts in receivership pro¬ 
ceedings did not render classifica¬ 
tion invalid, where it was not so 
arbitrary and unreasonable as to 
offend due process clause. 

US.—Thompson v. Siratt, C.C.A 
Mo., 95 F.2d 214. 

(6) Subdivision of Bankruptcy 
Act amendment providing for reor¬ 
ganization of railroads, in so far as 
subdivision provides that plan of re¬ 
organization which has failed of ac¬ 
ceptance by specified number of 
creditors or stockholders may be 
confirmed by judge if satisfied that 
plan provides for equitable treat¬ 
ment, is not unconstitutional as de¬ 
priving objecting creditors of prop¬ 
erty without due process, in depriv¬ 
ing creditors of right to have value 
of equities determined by public 
judicial sale. 

US.—^In re New York, N. H. & H. R, 
Co., D.C.Conn., 16 F.Supp, 504- 

(7) The Bankruptcy Act provision 
empowering Interstate Commerce 
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Commission to fix maximum allow¬ 
ances out of debtor’s estate for ex¬ 
penses of railroad reorganization 
proceedings, as applied to claims of 
indenture trustee under railroad re¬ 
funding mortgage, is not unconstitu¬ 
tional as violating due process 
clause by depriving court of power 
to determine whether commission's 
decision was contrary to law or 
without evidence to support it, since 
the court may set aside commis¬ 
sion's finding and return matter to 
commission if finding is not sus¬ 
tained by evidence. 

US.—^R. P. C. v. Bankers Trust Co., 
Mo., 63 S.Ct. 515, 318 US. 163, 87 
L.Bd. 680. 

(8) The provisions of Bankruptcy 
Act that petition may be filed there¬ 
under for corporate reorganization, 
notwithstanding pendency of pro¬ 
ceeding wherein receiver of debtor’s 
property has been appointed in fed¬ 
eral or state court, and that trustee 
appointed under such act shall be¬ 
come vested with such prior receiv¬ 
er’s rights in such property and en¬ 
titled to immediate possession there¬ 
of, are not unconstitutional as de¬ 
priving petitioner's creditor of prop¬ 
erty without due process of law. 

US.—Clark Bros. Co. v. Portex OH 

Co., C.C.A.Or., 113 P.2d 45. 

(9) Where only part of mortgaged 
railroad line was owned hy subsidi¬ 
ary of debtor being reorganized, re¬ 
organization plan which authorized 
sale of any part of property of debt¬ 
or and thus would permit a sever¬ 
ance of the mortgaged line was au¬ 
thorized and was not objectionable 
as deprivation of substantial rights 
without due process of law. 

US.—Chicago, R. I. & P. Ry. Co. v. 
Fleming, C.C.A.I11., 157 F.2d 241, 
certiorari denied 67 S.Ct 201, 329 
US. 780, 91 L.Ed. 670, Harrison 
V. Fleming, 67 S.Ct 203, 329 US. 
780, 91 L.Ed. 670, and Axelrod v. 
Fleming, 67 S.Ct. 632, 329 US. 
811, 91 L.Ed. 692. 

(10) Bondholders and trustee un¬ 
der mortgage which covered sub¬ 
stantially all of debtor's property 
and which permitted debtor before 
default to receive dividends and in¬ 
terest paid on pledged stocks and 
bonds were not deprived of property 
without due process of law by refus¬ 
al to permit trustee to receive such 
dividends and interest after debtor 
filed petition for reorganization. 
US.—In re Philadelphia & Reading 

Coal & Iron Co.* C.C.A.Pa., 117 F* 
2d 976. 

(11) In reorganization proceed¬ 
ing, refusal to allow sequestration 
of debtor’s current income for the 
benefit of bondholders and trustee 
under mortgage which was lien upon 
substantially all of debtor's proper¬ 
ty did not deprive trustee or bond¬ 
holders represented by it of proper¬ 
ty without due process of law. 
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_Central Hanover Bank & Trust 

Co. V. Philadelphia & Reading 
Coal & Iron Co., C.C.A.Pa., 99 P. 
2d 642. 

(12) The corporate reorganization 
statute authorizing fixing of time 
within Which creditor or stockhold¬ 
er must claim his distributive share 
or interest does not violate the Fifth 
Amendment, even though it affects 
vested rights. 

U.s.—In re Grand Rapids R. Co., B. 
CMich., 28 F.Supp. 802. 

Mhinicipal Corporation Bankruptcy- 

Act providing for the composition 
of debts of described taxing agen¬ 
cies is not unconstitutional as viola¬ 
tive of the Fifth Amendment, 

US.—XJ. s. v. Bekins, Cal., 58 S.Ct. 
Sn, 304 TJ.S. 27, 82 L.Ed, 1137, 
rehearing denied U. S. v. Bekins, 
58 S.Ct. 1043, 304 U.S. 589. 82 L. 
Ed. 1549 and Lindsay-Strathmore 
Irr. Dist. v. Bekins, 58 S.Ct. 1044, 
304 U.S. 589, 82 L.Ed. 1549. 

Mason v. Banta Carbona Irr. 
Dist, C.C.A.Cal., 149 F.2d 49, cer¬ 
tiorari denied 66 S.Ct 98, 326 U. 
S. 757, 90 L-Ed- 455, rehearing de¬ 
nied 66 S.Ct 166, 326 U.S. 808, 
90 L.,Ed. 493. 

Proper exercise of judicial discre¬ 
tion is not a denial of due process 
in corporate reorganization. 

U.S.—In re 833 North Michigan Ave. 
Bldg. Corporation, C.C.A.I11., 84 

P.2d 936, certiorari denied Roth- 
feld V. 333 North Michigan Ave. 
Bldg. Corporation, 67 S.Ct 194, 299 
U.S. 602, 81 KEd. 444. Brenner v. 
333 North Michigan Ave, Bldg, 
Corporation, 67 S.Ct. 194, two cas¬ 
es, 299 U.S. 602. 81 L.Ed. 444, and 
Sherman v. 333 North Michigan 
Ave. Bldg. Corporation, 57 S.Ct 
194, two cases, 299 U.S. 602, 81 
UEd. 444. 

8S.5 U.S.—^Neblett v. Carpenter, 
Cal.. 59 S.Ct 170, 305 U.S. 297, 83 
L.Bd. 182, rehearing denied 69 S. 
Ct 355, 305 U.S. 675, 83 L.Ed. 437. 

Sale of trust property 

Where trustees appointed in pro¬ 
ceeding for rehabilitation of corpo¬ 
ration guaranteeing certificates of 
participation in a real estate mort¬ 
gage were empowered to sell trust 
property only with approval of the 
court, summary order in such pro¬ 
ceeding directing corporation that 
entered into contract with trustees 
to purchase the trust property sub¬ 
ject to approval of the court to 
complete such purchase, did not vio- 
, late the due process clause. 

N.T.—In re Bond & Mortgage Guar¬ 
antee Ca, 43 N.E.2d 38, 288 N.Y. 
270. 

16A C.J.S,—48 


Bife, health, and accident insnrance 
companies 

(1) The construction of California 
Insurance Code to authorize plan for 
rehabilitation of insolvent life, 
health and accident insurance com¬ 
pany providing for transfer of as¬ 
sets of insolvent company to new 
company organized to assume poli¬ 
cies and obligations of insolvent 
company was not an unconstitution¬ 
al attempt to read a meaning into 
statute of which it was not sus¬ 
ceptible, and thus deprive policy¬ 
holders of their property without 
due process. 

U.S.—^Neblett v. Carpenter, Cal., 59 

S.Ct. 170, 305 U.S. 297, 83 L.Ed. 

182, rehearing denied 59 S.Ct. 355, 

305 U.S. 675, 83 L.Ed, 437, 

(2) Where dissenting policyhold¬ 
ers had alternative to prove their 
claims for breach of policy con¬ 
tracts against liquidator of old com¬ 
pany, policyholders were not de¬ 
prived of property without due pro¬ 
cess on theory that option was not 
available to them since liquidator 
had not been appointed, where at 
time of appeal to state supreme 
court there was pending application 
for appointment of insurance com¬ 
missioner as liquidator and no rea¬ 
son was shown why action could 
not be taken upon such petition pur¬ 
suant to the plan. 

U.S.—^Neblett v. Carpenter, supra. 

(3) Where dissenting policyhold¬ 
ers had alternative to prove their 
claims for breach of their policy 
contracts against liquidator of old 
company, policyholders could not 
claim denial of due process on 
grround that funds provided would 
be insufficient for payment of all 
claims, where order of approval re¬ 
cited that plan made adequate pro¬ 
vision for all and did not discrim¬ 
inate unfairly in favor of any class, 
and that if old company were dis¬ 
solved and its assets sold their 
value would be substantially less 
than amount which would be real¬ 
ized from them under the plan. 

U.S.—^Neblett v. Carpenter, supra. 

(4) Policyholders were not enti¬ 
tled as against other policyholders 
who preferred to come under the 
plan to force a liquidation which un¬ 
der findings would not advantage 
them and might seriously injure 
those who accepted benefit of the 
plan. 

U.S.—Neblett v. Carpenter, supra. 

(6) Where dissenting policyhold¬ 
ers were afforded an alternative 
plan whereby they would receive 
damages for breach of their con¬ 
tracts, a plan providing for trans¬ 
fer of assets of insolvent company 
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to new company did not take dis¬ 
senting policyholders^ property with¬ 
out due process of law. 

U.S.—^Neblett v. Carpenter, supra. 

86. Ohio.—Dunham v. Kauffman, 10 
Ohio N.P.,N.S., 49. 

86.5 Ill.—People ex rel. Palmer v. 
National Bankers Ins. Co., of Lin¬ 
coln, 17 N.E.2d 579, 369 III. 605. 
ZxLsnraiLce companies 
III.—^People ex rel. Palmer v. Na¬ 
tional Bankers Ins. Co., of Lin¬ 
coln, supra. 

87. Pa.—Commonwealth ex rel. 
Chidsey v. Keystone Mut Cas. Co., 
95 A.2d 664, 373 P€U 105, appeal 
dismissed and certiorari denied 
Haines v. Commonwealth of Pa., 
74 S.Ct. 69, 346 U.S. 852, 98 L.Ed. 
367, rehearing denied 74 S.Ct. 272, 
346 U.S. 917, 98 L.Ed. 412. 

Wash.—Peck v. Linney. 165 P. 1080, 
97 Wash. 103. 

88. U.S.—Christopher v. Brussel- 
back. Ohio, 58 S.Ct. 350, 302 U.S. 
500, 82 L.Ed. 388. 

Oppmrtunity to litigate claims 
Denying bank stockholder right to 
litigate claims against bank in com¬ 
missioner's suit to collect statutory 
assessment did not deny stockholder 
due process of law, where state stat¬ 
ute gave stockholder opportunity to 
litigate claims in liquidation pro¬ 
ceedings. 

Wis.—^Kingston v. Creedon, 260 N. 
W. 453, 218 Wis. 252. 

89. trniform declaxa-toxy judgmexits 
act upheld 

Pa.—Petition of Karifaer, 131 A 265, 
284 Pa. 455. 

90. U.S.—Phipps V. Wilson, C.A.I11., 
186 F.2d 748. 

Ala.—Ex parte Wetzel, 8 So.2d 824, 
243 Ala. 130. 

Ariz.—In re Lewkowitz, 220 P.2d 229, 
70 Ariz. 326. 

Cal.—Johnson v. State Bar of Cali¬ 
fornia, 52 P.2d 928. 4 Cal.2d 74 4 
—In re Petersen, 280 P. 124, 208 
Cal. 42. 

Kan.—^In re Casebier, 284 P. 611, 129 
Kan. 853—Hess v. Conway, 144 P. 
205, 93 Kan. 246. 

Mass.—In re Mayberry, 3 N.E.2d 248, 
105 A.L.R. 976—In re Keenan. 192 
N.E. 65, 287 Mass. 577, 96 AL.R. 
679. 

Mo.—In re Sparrow, 90 S.W.2d 401, 
338 Mo. 203. 

In re Gallant, App., 95 S.W,2d 
1249. 

Nev.—In re Platz, 105 P.2d 858, 60 
Nev. 296—In re Scott. 292 P. 291, 
53 Nev. 24. rehearing denied 296 
P. 1113, 53 Nev. 24. 

Pa.—^Montgomery County Bar Ass’n 
V. Rinalduccl, 197 A 924. 329 Pa. 
296—Klensin v. Board of Govern- 
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ance of Pennsylvania Bar, 168 A. 
474, 312 Pa. 564. 

Tenn.—State v. Bomer, 162 S.W.2d 
515, 178 Tenn. 67, certiorari denied 
Bomer v. State of Tennessee, 63 
S.Ct. 764, 318 U.S. 771, 87 KEd. 
1141. 

6 C.J. p 603 note 20. 

Dls1i>armezLt on record of conviction 

(1) Disbarment on record of con¬ 
viction, without additional proceed¬ 
ing’s, is not without due process 
since a convicted attorney had his 
day in court when put to trial for 
the offense for which he was later 
disbarred- 

Cal.—In re Collins, 206 P. 990, 188 
Cal. 701, 32 A,L.R. 1062. 

Ga.—Jacobs v. State, 37 S.E.2d 187, 
200 Ga. 440, opinion conformed to 
37 S.E.2d 438, 73 Ga.App. 650. 

Thompson v. State, 35 S.E.2d 
306, 72 Ga.App. 852. 

(2) This is particularly so when 
the record of conviction is, by stat¬ 
ute, made conclusive evidence 
against the attorney. 

Ga.^—Jacobs v. State, 37 S.E.2d 187, 
200 Ga. 440, opinion conformed to 
37 S.E.2d 438, 73 Ga.App. 550. 

Thompson v. State, 35 S.B.2d 
806, 72 Ga.App. 852. 

<3> Where axi attorney may be 
cited and have a hearing on question 
whether he has been convicted of a 
felony and -whether the conviction 
has become final, and the supreme 
court determines whether striking 
of attorney's name is warranted, the 
provision of the articles of incor¬ 
poration of the state bar association 
that the supreme court may without 
further evidence and proof of final 
conviction of a felony strike the 
name of an attorney from the roll 
of attorneys, does not violate the 
due process clause of the federal 
Constitution. 

La.—^Louisiana State Bar Ass’n v. 
Rayl, 23 So.2d 206, 208 La. 531. 

Presence at heaxing 

(1) There is no provision in ei¬ 
ther the state or federal Constitution 
which assures to an attorney the 
right to be present in person in pro¬ 
ceedings for his disbarment. 

Or.—In re Ankelis, 103 P,2d 715, 164 

Or. 676. 

(2) Where attorney was impris¬ 
oned and was unable to be present 
at disciplinary proceedings but orig¬ 
inal complaint was served on attor¬ 
ney personally and amended com¬ 
plaint was served on attorney's 
obunsel after attorney was incar¬ 
cerated in federal penitentiary and 
imprisonment did not prevent at¬ 
torney from defending, disbarment 

attorney did hot deprive him of 
property right without due process 


of law, notwithstanding attorney 
was unable to be present at hear¬ 
ing. 

Or-—In re Ankelis, supra. 

Buie of court sustained where au¬ 
thorizing reference of proceedings 
to commissioner to report back. 

La.—^In re Kenner, 152 So. 620, 178 
La. 774. 

Froviston for re-view as affording 
due process 

Okl.—In re Hadwiger, 27 P.2d 604, 
167 Okl. 307. 

Federal Constltu-fcioiL 

Proceedings for disbarment do 
not come within provisions of fed¬ 
eral Constitution guaranteeing due 
process. 

Vt—In re Haddad, 173 A. 103, 106 
Vt 322. 

DiscipliiLary directioXL of attentioii 
to disbarment 

Disciplinary proceedings against 
attorney, on petition simply direct¬ 
ing attention to disbarment in fed¬ 
eral court, did not deprive attorney 
of property, immunities, or privi¬ 
leges -without due process. 

Mass.—In re Ulmer, 167 N.E. 749, 
268 hlass. 373. 

Fundamental principle of justice 
Procedure followed in disbarring 
an attorney will not be held to vio¬ 
late federal due process of law un¬ 
less such procedure would violate 
a principle of justice so rooted in 
traditions and conscience of people 
as to be ranked as fundamental. 
U.S.—^Phipps V. Wilson, C.A.I11., 186 
P.2d 748, 

90.5 Miss.—^Board of Com'rs Miss. 
State Bar v. Collins, 59 So.2d 351, 
214 Miss. 782. 
l$ronpayment of dues 

State Bar Act provision allowing 
automatic suspension of member 
who fails to pay required dues but 
giving suspended member power to 
reinstate himself by payment of 
the delinquent dues does not violate 
member’s constitutional rights be¬ 
cause of failure to provide for a 
hearing. 

Miss.—Board of Com’rs Misa State 
Bar V. Collins, supra. 

91. U.S.—^Keeley v. Evans, D.C.Or., 
271 F. 520, appeal dismissed 42 S. 
CL 184, 257 TJ.S. 667, 66 L.Ed. 426. 

92. Mass.—Nelson v. Blinn, 83 N.E. 
889, 197 Mass. 279, 126 Am.S.R. 
364, 15 L,R.A.,N.S., 651, 14 Ann. 
Cas. 147. 

93. Okl.—^Nelson v. Nelson, 117 P. 
2d 110, 189 OkL 318. 

Alfmony 

(1) Wife, who had not appeared 
in proceeding wherein husband -was 
awarded divorce on ground of deser¬ 
tion and wherein no finding or ad¬ 
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judication with respect to her right 
to alimony had been made, -was en¬ 
titled to institute proceeding for an 
order to fix alimony and such pro¬ 
ceeding wherein husband was serv¬ 
ed with notice did not deny due proc¬ 
ess of law. 

Ill.—Larson v. Larson, 118 N.E,2d 
433, 2 in.2d 451. 

(2) Statute providing that irre¬ 
spective of whether divorce decree 
has made an order for payment of 
alimony, maintenance, or support, 
court may, on obtaining jurisdic¬ 
tion of person of defendant make 
such order for alimony, maintenance, 
or support as shall be reasonable and 
just does not deny due process. 

Ill.—^Larson v. X^arson, supra. 
Seizure of property for alimony and 
maintenance pending di-voroe 
N.J.—Maloney v. Maloney, 174 A 
28, 12 N.J.Misc. 397. 

94^ Ind.—State ex rel. McCormick 
V. Superior Court of Knox County, 
95 N.E.2d 829, 229 Ind. 118. 
Corrupt Practice Act § 10, affords 
to all defendants in election peti¬ 
tions full and fair trial before im¬ 
partial judges, and is not violative 
of U.S.Const. Amend. 14. 

Mass.—Ashley v. Wait, 116 N.E. 961, 
228 Mass. 63, 8 A.L.R. 1463, error 
dismissed 40 S.Ct. 63, 250 U.S. 652, 
63 L.Ed. 1190. 

Contest of certiflcate of election 
Ind.—State ex reL McCormick v. 
Superior Court of Knox County, 
95 N.E.2d 829, 229 Ind. 118. 
Contents of statement filed by elec¬ 
tion contestant 

Ala.—^Ex parte State ex rel. Bragg, 
197 So. 32, 240 Ala. 80. 

95. Ky.—Willis v. Lafayette Phoen¬ 
ix Garage Co., 260 S.W. 364, 202 
Ky. 554. 

Mo.—Estate ex rel- Karbe v. Bader, 
78 S.W.2d 835, 336 Mo. 259. 

Tex.—^Puller ConsL Co. v. Hudson, 
Civ.App.. 11 S.W.2d 641. 

Xiaborer’s and materialman’s liens 
Fla.—State ex rel. Gore v. Chilling- 
worth, 171 So. 649, 126 Fla. 645. 
Penalty assessed fox overloading 
Notwithstanding provision for 
summary judgment to sell vehicle 
seized for nonpayment of penalty 
assessed for overloading was a dep¬ 
rivation of due process, where truck- 
trailer operator acted to enjoin sale 
of a vehicle after it had been so 
seized and representatives of state 
counterclairned prayipg that court 
declare lien and direct' sale of vehicle 
to satisfy it, suit resulting would 
afford operator every opportunity to 
present defenses and would give him 
advantages of dhe ’ process. 

Fla.—^Youngblood v. Darbj?-, 58 Sa 
2d 315. 
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property to the state examination, commitment, 
and detention of mental defectives excess profits 
an war contracts 6.5 foreclosure of mortgages gen¬ 


erally foreclosure of chattel mortgages;®^ for¬ 
feiture of abandoned leases guardianships as 
with respect to the custody of children,^ or incom- 


BS.5 Cal.—Helvey v. Security-First 
Nat Bank of Los Angeles, 221 P. 
2d 267, 99 Cal.App.2d 149. 

K J.—State V. American-Hawaiian 
k S. Co., 101 A.2d 698, 29 N.J. 
Super. 116—Mahr v. State, 79 A. 
2d 335, 12 N.J.Super. 253—State 
by Parsons v. Standard Oil Co., 
68 A.2d 499, 6 N.J.Super. 460, 

modified on other grounds 74 A. 
2d 565, 5 N.J. 281, affirmed Stan¬ 
dard Oil Co. V. State of N. J. by 
Parsons, 71 S.Ct 822, 341 U.S. 428, 
95 L.Ed. 1078. 

K.D. —^Asbury Hospital v. Cass Coun¬ 
ty, 7 N.W.2d 438, 72 N.D, 359. 
Pn.—^in re Certain Moneys in Pos¬ 
session and Custody of Union 
Trust Co. of Pittsburgh, Pa., 69 
A2d 154, 359 Pa. 363. 

Bedemption 

Statute relating to escheat of 
funds on deposit with banking in¬ 
stitutions, since it includes provision 
for redemption, does not effect dep¬ 
rivation of property without due 
process of law. 

Wis.—State V. First Wis. Trust Co., 
64 N.W.2d 210, 266 Wis. 610. 

96. Ark.—Scherz v. Peoples Nat. 
Bank, 218 S.W.2d 86, 214 Ark. 793 
—Payne v. Arkebauer, 80 S,W,2d 
76, 190 Ark. 614. 

Fla.—In re Adams' Estate, 185 So. 
163, 135 Fla, 139. 

Ga—Paul V. Longino, 28 S.E.2d 286, 
197 Ga. no. 

Ill.—People V. Reeves, 107 N.E.2d 
861, 412 Ill. 655—People v. Nies- 
man, 190 N.E. 668, 356 Ill. 322. 
Mass.—^Petition of O’Leary, 89 N. 

E.2d 769, 325 Mass. 179. 

N.J.—In re Taylor, 145 A. 459, 104 
N.J.Eq. 296. 

N.T.—^Application of Brown, 46 N.T. 
S.2d 575, reversed without’ opin¬ 
ion 60 N.T.S,2d 783, 268 App.Div. 
886 . 

Or.—^In re Idleman’s Commitment, 
27 P.2d 305, 146 Or. 13. 

Va—^Mallory v. Virginia Colony for 
the Feeble-Minded, 96 S.R 172, 
123 Va. 205. ' 

Boor persons 

Statutes vesting probate courts 
with jurisdiction to adjudge poor 
persons insane and order them sent 
to state hospitals at public expense 
are not void on ground that they 
deny due process because a probate 
coart may order an insane person 
sent to a state hospital at public 
expense without notice to county. 
Mo.—State ex rel. Kowats v. Ar¬ 
nold. 204 S.W.2d 264, 356 Mo, 661. 
Xd^bUity fox Tyifliti-tpAixa noe 
The i^vision authorizing super- 
intefident of state hospital for the 
insane to determine whether i>atient. 


after admission, is violently insane 
and dangerous to life and property 
as basis for fixing liability of state 
or county for maintenance, pre¬ 
scribes exercise of an administrative 
function, and hence is not unconsti¬ 
tutional as depriving the county of 
property without due process of 
law. 

Wash.—State ex rel. Department of 
Finance, Budget and Business v. 
Thurston County, 92 P.2d 234, 199 
Wash. 398. 

ItestozatioaL to sanity 

Statutory procedure for determin¬ 
ing the question of restoration to 
sanity of a person who has been ad¬ 
judged insane after conviction, sen¬ 
tence, and delivery to warden of 
state prison for execution, is not 
violative of the due process clauses 
though no provision is made for ju¬ 
dicial determination. 

Cal.—^Ex parte Phyle, 186 P.2d 134, 
30 Cal.2d 838, certiorari dismissed 
Phyle V. Dufey, 68 S.Ct. 1131, 334 
U.S. 431, 92 L.Ed. 1494, rehearing 
denied Phyle v. Duffy, 68 S.Ct. 
1526, 334 U.S. 862, 92 L.Ed. 1782. 

Hetention 

Code section authorizing board 
of control believing that a prisoner 
, whose sentence has expired, is in¬ 
sane to make further investigation, 
and if satisfied that prisoner is in¬ 
sane, to transfer him to a hospital 
for the insane or confine him in de¬ 
partment for insane at the reforma¬ 
tory does not deny due process of 
law as delegating to the board the 
right to confine for life, an insane 
prisoner, irrespective of the offense 
or sentence imposed, in view of stat¬ 
utory right to have action of author¬ 
ities reviewed by habeas corpus. 
The process by which an insane 
prisoner is transferred to a mental 
hospital on expiration of his term 
is the equivalent of returning pris¬ 
oner to his home county and there 
instituting proceedings before com¬ 
mission of insanity. 

Iowa.—Hiatt v. Soucek, 36 N.W.2d 
432, 240 Iowa 300. 

CoBcliisive presomptiosi not justified 
Trial of insanity proceeding on 
day following service of process 
and notice on person alleged to be 
insane did not justify conclusive 
presumption that some rights of 
such person under due process clause 
or other provision of federal Con¬ 
stitution was violated. 

Tfenn.—Giles v. State ex rel. Giles, 
235 S.W.2d 24, 191 Tenn. 538. 

Onazdlon 0^ counsel 

Where committed insane person 
filed a petition for a writ of habeas 
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corpus sufficient to state a cause of 
action for discharge, district court’s 
jurisdiction was invoked, and due 
process of law required the court 
thereupon to appoint either a guard¬ 
ian or counsel to represent the per¬ 
son in further stages of the pro¬ 
ceeding. 

D.C.—Hovrard v. Overholser, 130 F. 

2d 429, 76 U.S.App.D.C. 166. 

96.5 RedeterminarUcm. by Tax Court 
U.S.—U. S. V. Edward Valves, Inc.^ 
D.C.Ind,, 101 F.Supp. 559, affirm¬ 
ed, C.A., 207 P.2d 329, certiorari 
denied Edward Valves, Inc. v. U. 
S., 74 S.Ct 629, 347 U.S. 934, 98 
L.Ed. 10S5. 

97. Sales without notice pursuant 
to power of sale conferred by con¬ 
tract or by statute. 

U.S.—Scott V. Paisley, Ga., 46 S.Ct. 

591, 271 U.S. 632, 70 L.Ed. 1123. 
Ga.—Smith v. Bukofzer, 178 S.E. 641, 
180 Ga. 209—Scott v. Paisley, 124 
S.E. 726, 158 Ga. 876. 

Wis.—^De Young v. Koehler, 194 N. 
W. 490, 181 Wis, 415. 

98. Wash.—Inland Finance Co. v. J. 
B. Ingersoll Co., 213 P. 679, 124 

1 Wash. 72. 

; 99. Kan.—Nigh v. Haas, 31 P.2d 28, 

; 139 Kan. 307. 

1. Fla.—Fiehe v. R. E. Household¬ 
er Co., 125 So. 2, 98 Fla. 627. 

Veteran’s gtiardian 
Md.—In re Rickell’s Estate, 149 A. 
446, 158 Md. 654. 

2. Hawaii.—In re Thompson, 32 
Hawaii 479. 

Ohio.—State v. Robinson, 165 N.E. 
574, 120 Ohio St. 91, appeal dis¬ 
missed and certiorari denied Booth 
V. Clapp, 50 S.Ct 65, 280 U.S. 519, 
74 L.Ed. 689. 

Adoption 

La.—Succession of Pizzillo. 65 So. 

2d 783, 223 La. 328. 

Or.—In re Adoption of Simpson, 2S0 
P.2d 368, 203 Or. 472. 

Provision for adequate remedy fol¬ 
lowing change of custody 

(1) The parent or guardian of a 
child removed from his custody is 
not denied due process of law if an 
adequate remedy is available by 
which he may afterward have his 
rights determined by a proper tri¬ 
bunal. 

Idaho.—^Allen v. Williams, 171 P. 
493, 31 Idaho 309. 

(2) Ordinarily, parent’s right to 
minor child’s custody cannot be cut 
off except after due notice to pa3> 
ent and opportunity to be heard, but 
due process of law does not require 
in every case, that determination of 
parent’s right to child’s custody pre¬ 
cede any interference therewith, and 
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child may be taken from parent's 
custody provisionally by summary 
proceeding, as long as adequate rem¬ 
edy, by which parent may after¬ 
ward have his rights presented to 
proper tribunal, is available. 

Ala.—^Ex parte White, 16 So.2d 600, 
245 Ala. 212. 

Commitment of minor 
Miss.—Bryant v. Brown, 118 So. 184, 
151 Miss. 3S8, 60 A.L.R. 1325. 
Protective proceedings 
Minn.—^In re Adoption of Anderson, 
50 N.W.2d 278, 235 Minn. 132. 
Abandoned child 

The statute declaring child, left 
in another's custody without any 
provision for support or without 
communication for period of one 
year with intent on part of parent 
to abandon such child, to be an 
abandoned child, and making failure 
of parent to provide for child or to 
communicate for period of one year 
presumptive evidence of intent to 
abandon as applied to father who 
knew child had been left by mother 
with another, did not deny due proc¬ 
ess of law, where sufficient notice 
was given to father with opportu¬ 
nity to rebut such presumption. 

Cal.—In re Creely, 160 P.2d 870, 70 
Cal.App,2d 186. 

2.5 U.S.—Ward v. Booth, C.A.Ha- 
waii, 197 F.2d 963, 33 A.L.R.2d 1134. 
Ark.—Sanders v. Omohundro, 166 
S,W,2d 657, 204 Ark. 1040. 

Tenn.—^Walker v. Graves, 125 S.W. 
2d 154, 174 Tenn. 336. 

Committee of property within state 
N-.Y.—In re Ryan, 40 N.T.S.2d 692, 
180 Misc. 478, affirmed 47 N.Y.S.2d 
113, 267 App.Div. 861, appeal de¬ 
nied 48 N.Y.S.2d 324, 267 App.Div. 
902, appeal dismissed 56 N,R2d 
121, 292 N.Y. 715. 

Qtiarflian ad litem 

N.H.—Hollis V. Tilton. 5 A.2d 29, 
90 N.H. 119, affirmed 6 A.2d 753, 
90 N.H. 119. 

Cnrator 

Fla.—In re Adams' Estate, 185 So. 
153, 135 Fla, 139. 

Notioe of contintianee 

The failure to give person, who 
had theretofore been adjudged in¬ 
competent, notice of continuance in 
proceeding on petition for appoint¬ 
ment of guardians to serve in place 
of deceased gtiardian was not a de¬ 
nial of diae process of law, where 
incompetent was given initial notice 
that proceeding had been instituted, 
and such failure was complained of 
by incompetent's niece oppos¬ 
ing the petition and not by incompe- 
and Incompetent’s rights were 


not prejudiced or imperiled by such 
failure. 

Cal.—In re Cook’s Guardianship, 245 
P.2d 18, 111 Cal.App.2d 589. 

3. S.C.—City of Columbia v. Shaw, 
127 S.E. 722, 131 S.C. 462. 

Tex.—Ex parte Hardcastle, 208 S.W. 

631, 84 Tex.Cr. 463, 2 AX.R. 1539. 
Seizure and condemnation of adul¬ 
terated food 

U.S.—U. S. V. Seventy-Five Barrels 
of Vinegar, D.C.Iowa, 192 F. 360. 
Cal.— Corpus Juris dted in People 
V, Broad, 12 P.2d 941, 944, 216 Cal. 
1 . 

Summary destruction of tubercular 
cattle 

HI.—People V. Anderson, 189 N.E. 
338* 355 Ill. 289. 

ZJS Pa.—In re Garrett’s Estate, 94 
A.2d 357, 372 Pa. 438, certiorari 
denied Wismiller v. Garretts' Es¬ 
tate, 73 S.Ct. 1138, 345 U.S. 996, 97 
Li.Ed. 1403, rehearing denied 74 S. 
Ct 16, 346 U.S. 842, 98 L.Ed. 362. 

4. Appointment of curators 

Act authorizing appointment of 
curators for persons entitled to ben¬ 
efit of war risk insurance is not un¬ 
constitutional as violative of due 
process. 

La-—In re Carter, 116 So. 491, 165 
La. 1012. 

Ascertainment of losses under fire 
policies 

U.S.—Hardware Dealers’ Mut. Fire 
Ins. Co. of Wisconsin v. Glidden 
Co., Minn., 52 S.Ct. 69, 284 U.S. 151, 
76 L.Ed. 214. 

Transfer of conservatorship pro¬ 
ceedings 

> Cal.—Caminetti v. Superior Court 
’ in and for City and County of 
San Francisco, 108 P.2d 911, 16 
Cal.2d 838, followed in 108 P.2d 
919, 16 Cal.2d 852, and Caminetti 
V. Superior Court in and for Or¬ 
ange County, 108 P.2d 919, 16 Cal. 
2d 853, certiorari denied Superior 
Court of State of California in 
and for City and County of San 
Francisco v. Caminetti, 61 S.Ct. 
1098, 313 U.S. 579, 85 L.Ed. 1536. 
Assessment levied by court order 
An assessment levied by court 
order on members of mutual insur¬ 
ance corporation in conformity to 
statutes of the state of its organiz¬ 
ation against nonresident members 
who are not parties to the pro¬ 
ceeding, involves no want of due 
process. 

Ga.—Gaston v. Keehn, 26 S.E.2d 107, 
69 Ga,App, 500. 

5. U.S.—Coffin Bros. & Co. v, Ben¬ 
nett, Ga., 48 S.Ct 422, 277 U.S. 
29. 72 L.Ed. 768. 
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Ga.—^American Surety Co. of New 
York V. Kea, 147 S.E. 386, ifig 
Ga. 228—Coffin Bros. & Co. v 
Bennett 138 S.E. 670, 164 Ga.* 
350, affirmed 48 S.Ct 422, 277 IJ.S. 
29, 72 L.Ed. 768—City of Jackson 
V. Kinard, 115 S.E. 69, 154 Ga. 692 
—^McWhorter v. Chattooga Coun¬ 
ty, 114 S.E. 203, 154 Ga. 289. 

Against bank stockholders during 
liquidation 

Ga.—Davidson v. Citizens* Bank of 
Fort Valley, 154 S.E. 775, 171 Ga 
81—Bennett v. Wheatley. 116 S.E. 
83, 154 Ga 591. 

6. N.Y.—^Buttling v. Hatton, 45 N. 
Y.S. 720, 18 App.Div. 128. 

6.5 D.C.—^V’’hite v. Reid, D.C., 126 
P.Supp. 647. 

N.H.—^Petition of Morin, 68 A,2d 668 
95 N.H. 618. 

Special statutory proceeding 

Proceeding in juvenile court 
against alleged juvenile delinquent 
is a special statutory proceeding 
and not a criminal proceeding and 
fact that act creating juvenile court 
failed to protect against double jeo¬ 
pardy and self-incrimination could 
not render such act unconstitutional 
as a denial of due process of law, 
N.M.—In re Santillanes, 138 P.2d 
503, 47 N.M. 140. 

Release on bond pending appeal 
Tex.—Espinosa v. Price, 188 S.W. 
2d 576, 144 Tex. 121, 160 AL.R. 
284. 

Parents appearance at trial 

In proceeding to commit a minor 
SLS a delinquent child, due process 
was not denied the minor because 
her parents were not summoned to 
appear at trial, where the parents 
had been divorced and the complaint 
was made to the probation depart¬ 
ment by the mother and she was 
present at the proceeding. 

Tex.—Williams v. State, ClvApp., 
219 S.W.2d 509. 

Notlca and hearing 

Under statute providing that a 
child found to be delinquent after 
petition, notice to child’s parents 
and a hearing may be committed to 
the industrial school, or made sub¬ 
ject to such orders as to c^re, cus¬ 
tody, and probation as justice and 
welfare require, committal of de¬ 
linquent child without further no¬ 
tice to parents or hearing after rev¬ 
ocation of probation was not denial 
of due process, although better 
practice would have been to have 
given further notice and hearing. 
N.H.—Petition of Morin* A2d 
668, 95 N.H 518. 
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7. Ill.-—Schuster v. International 
Ass’n of Machinists, Auto Mechan¬ 
ics Lodge No. 701, 12 N.B.2d 50, 
293 Ill.App. 177. 

Order of state labor relations hoard 
An order by a state labor rela¬ 
tions board did not violate the em¬ 
ployer’s right to due process of law 
by ordering the employer to cease 
discouraging: its employees’ labor 
union membership and reinstate em¬ 
ployees discharged because of their 
union activities. 

—^New York State Labor Rela¬ 
tions Board v. Toffenetti Restaur¬ 
ant Co., 44 N.Y.S.2d 798, 180 

Misa 326, affirmed 42 N.Y.S.2d 938, 
266 App.Div. 837, first case, 266 
App.Div. 950, appeal dismissed 52 

K. E.2d 961, 291 N.Y. 750. 
Expulsion of tinion members 

That part of the act making it 
unlawful for any labor union to ex¬ 
pel any member thereof except for 
good cause and on fair and public 
hearing by and within the organ¬ 
ization after due notice and an op¬ 
portunity to be heard on charges 
preferred, and providing that any 
court of competent jurisdiction on 
member’s petition therefor shall or¬ 
der reinstatement of a member who 
has been expelled without good 
cause, is not invalid on ground 
that it relieves an aggrieved mem¬ 
ber from first exhausting channels 
for relief provided by rtiles and 
regulations of his own union be¬ 
fore resort to courts. 

Tex.—^American Federation of La¬ 
bor V. Mann, Civ.App., 188 S.W.2d 
276. 

7S N.Y.—Jacobs v. Stoll, 69 N.Y.S. 

2d 240, 188 Misc. 117. 

EmergeiLGy Rent Control Statute 
N.Y.—Jacobs v. Stoll, supra. 

& Ga.—Saunders v. Staten, 108 S. 
E. 797, 152 Ga. 142. 

Ex parte character of preliminary 
proceedings under the land registra¬ 
tion act, and the fact that the pre¬ 
liminary report of the examiner is 
declared to be prima facie evidence 
of its contents does not render that 
act violative of due process require¬ 
ments where the preliminary report 
is not made binding on the court 
nor conclusive on the parties in sub¬ 
sequent proceedings. 

Oa.—Crowell v. Akin, 108 S.E. 791, 
152 Ga. 126, 19 A.L.R. 61. 

"Torrens” system 

IT tab.—^Ashton-Jenkins Co. v. Bram- 
el 192 P. 375, 56 Utah 587, 11 A. 

L. R. 752, 

9. Tenn.—State v. Trotter, 276 S.W. 
367, 152 Tenn. 217. 

1<K N.Y.—People v. Dibble, 16 N.Y. 


203, affirmed 21 How. 366, 16 L.Ed. 
149. 

12 C.J. p 1224 note 33. 

Motion for judgment 

Code provision for a motion for 
judgment for the rental value of 
premises between judgment and de¬ 
livery of possession in a possessory 
action, does not violate due process 
of law. 

Ariz.—Genardini v. Kline, 190 P. 568. 
21 Ariz. 523. 

Poreclosure by summary suit, with 
provision for other remedies 
Provisions of Mortgage Law Reg¬ 
ulations of Puerto Rico, permitting 
foreclosure by a summary suit in 
which no defense is permitted hut 
payment, and articles authorizing a 
separate action to annul the mort¬ 
gage, in which any defense may be 
set up, and also providing for a 
cautionary notice, which the supreme 
court of Puerto Rico considered 
equivalent to an injunction, do not 
deny due process of law, in view of 
the common practice under the Ro¬ 
man law, not wholly unknown under 
the common law, of excluding claims 
of ultimate right from possessory 
actions. 

US.—Bianchi v. Morales, Puerto Ri¬ 
co, 43 S.Ct 626, 262 U.S. 170, 67 
L.Ed, 928. 

Distress 

(1) The common law of distress is 
not contrary to federal and state 
constitutions as depriving a tenant 
of his property without due process 
of law. 

Ky.—Garnett v. Jennings, 44 S.W. 
382, 19 Ky.L. 1712. 

(2) Statutes affording remedies by 
way of distress, as in taking a ten¬ 
ant's property for rent and allowing 
the tenant to defend only on giving 
bond, have been held not to deny due 
process. 

W.Va,—^Anderson v. Henry, 31 S.E. 
998, 45 W.Va. 319. 

10.5 Habeas corpus 

(1) State supreme court did not 
violate due process in disposing of 
habeas corpus petition by consid¬ 
ering evidence in federal district 
court’s habeas corpus proceeding 
where the relator himself referred 
to such evidence in his petition to 
the state supreme court. 

U.S.—^U. S. ex rel. Smith v. Baldi, 
C.A.Pa., 192 P.2d 540, affirmed 73 
S.Ct. 391, 344 U.S. 661, 97 L.Ed. 
649; Daniels v, Allen, 73 S.CL 437, 
344 U.S. 443, 97 L.Ed. 469. 

(2) Applicant for writ of habeas 
corpus was not denied due process 
because tbe circuit judge did not is¬ 
sue writ directing prison warden to 
bring applicant before court and then 
hear evidence on merits of the 
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grounds alleged as a right to be re¬ 
leased from custody, for the petition¬ 
er could not have benefited more by 
proving what the documents attach¬ 
ed to brief filed with circuit judge 
revealed. 

Ky.—Harrod v. Whaley, 239 S.W.2d 
480. 

(3) Statute providing that after 
final conviction in any felony case, 
writ of habeas corpus must be made 
returnable to court of criminal ap¬ 
peals is not unconstitutional on 
ground that there is a denial of due 
process, because it deprives district 
judges of power to discharge a per¬ 
son convicted of crime, since as long 
as a court is open to hear writs of 
habeas corpus, requirements of due 
process are met. 

Tex.—Ex parte Boman, Cr., 268 S. 
W.2d 186. 

11. U.S.—Thompson v. Nichols, D.C. 
Me., 254 P. 973, appeal dismissed 
40 S.Ct. 343, 251 U.S. 569, 64 L.Ed. 
418. 

Cal.—Burchell v. Strube, 279 P.2d 
1, 43 Cal.2d 828. 

Mo.—State ex rel. Callahan v. Hess, 
153 S.W.2d 713, 348 Mo. 388. 
Coxnpletioai of written, oontaracts 
The statute conferring jurisdic¬ 
tion on the probate court to direct 
completion of written contracts made 
by decedent when other party to con¬ 
tract consents does not deny due 
process of law. 

Ohio.—Kramer v. Gaskill, App., 52 
N.E.2d 674. 

Deposit with Hew York City treasnr- 
er 

Statute requiring money due to 
legatees to be paid into court and 
deposited with New York City treas¬ 
urer where conditions are such that 
legatees would not have benefit of 
payment does not violate demands of 
due process. 

N.Y.—In re Braier’s Estate, 111 N.E. 
2d 424, 305 N.Y. 148, appeal dis¬ 
missed Kalmane v. Green, 74 S.Ct. 
32, 346 U.S. 802, 98 L.Ed. 334. 
ProcediLze held exceptional 
Requirements of due process are 
not intended to affect proceedings in 
probate court which do not require 
notice, at least if right of appeal is 
secured, but such procedure is excep¬ 
tional. 

N.H.—-Hollis V. Tilton, 6 A.2d 29, 90 
N.H. 119, affirmed 6 A.2d 753, 90 
N.H. 119. 

12. Provisioii for compromise 

Mass.—Copeland v. Wheelwright, 119 
N.E. 667, 230 Mass. 131. 

13. Colo.—^People v, Lindsey, 253 P. 
465, SO Colo. 465, certiorari denied 
Lindsey v. People of State of Col¬ 
orado on Complaint of Graham, 47 
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of public officers sale of decedents’ property 
sterilization summary proceedings to enforce 
bonds taking and sale of trespassing stock 
taxation trading with the enemy trusts and 
trustees turnpike companies waters and water 
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rights and workmen’s compensation.23 

It is, however, essential that due process attend all 
special and summary proceedings of a judicial 
character,24 with notice where public welfare does 


act. 767, 274 U*S. 767, 71 B.Ed. 
1336. 

14. Mo.—State ex inf. Barrett ex 
rel. Bradshaw v. Hedrick, 241 S.W. 
402, 234 Mo. 21. 

12 C.J. p 1224 note 23. 

District attOTiieT’ 

Summary removal proper. 

Mass,—^Attorney General v. Pelletier, 
134 N,E. 407, 240 Mass. 264. 

Jud«re 

(1) Special proceedings prescribed 
by statute for the disqualification of 
a judge by the filing of an affidavit 
of prejudice do not violate due proc¬ 
ess requirements. 

Mont—State v. Clancy, 77 P. 312, 30 
Mont 529. 

(2) When full hearing on petition 
for removal of district judge is 
granted, fact that it is based on un¬ 
sworn pleading is not a denial of 
due process. 

Tex.—^In re Laughlin, 265 S.W.2d 
805, appeal dismissed Laughlin v. 
Wilson, 75 S.Ct 84, 348 U.S. 869, 
99 €77. 

(3) Constitutional provision dele¬ 
gating power of removal of district 
judge to supreme court and pre¬ 
scribing method by which power may 
be invoked is not in itself a denial 
of due process. 

Tex.—In re Laughlin, supra. 

15. Cal.—In re Sherman's Estate, 
278 P,2d 42, 129 Cal.App,2d 721. 

Ohio.—Hatch v. Tipton, 2 N.E.2d 
875, 131 Ohio St 364. 

S.C.—J. P. Ployd Mortuary, Inc, v. 
Newman, 73 S,E.2d 444, 222 S.G 
421. 

Sofflci^cy of notice 
Amendment to law relating to sale 
of decedent's property eliminating 
the necessity of a preliminary order 
of sale, is not invalid as depriving 
the heirs of their right to personal 
notice of the sale proceedings, as 
provided in the code, since the no¬ 
tice required to be given on the fil¬ 
ing of a return of sale is sufficient 
to constitute due process of law. 

Cal—In re Benvenuto's Estate, 191 
P. 678, 18S Cal. 382. 

16. Idaho.—State v. Troutman, 299 
P. 6^^8. 50 Idaho 673, 

Okl.—Skinner v. State ex rel. Wil- 
lianason^ 115 P.2d 123, 189 Okl. 
235, reversed on other grounds 62 
act. 1110. 31$ U.a 535, 86 LuEd. 
1655, conformed to 155 P.2d 716, 
195 OkL 166. 

jEhtiSdeat provlsloiui With respect to 
r ,!ttlQtioe 

V. Command, 204 N.W. 1 


140, 231 Mich. 409, 40 A.L.R. 515, 
followed in In re Salloum, 210 N. 
W. 498, 236 Mich. 478. 

16.5 N.J.—^Beekwilder v. Beekwild- 
er, 102 A.2d 642, 29 N.J.Super. 351. 

17. Neb.—Randall v. Gross, 93 N.W. 
223, 67 Neb. 255. 

12 C.J. p 1224 note 31. 

18. Penalty provisions 

Statute subjecting persons who 
fail to affix required stamps to to¬ 
bacco to penalty, construed so as to 
entitle party charged to arrest pro¬ 
ceeding of tax commission and de¬ 
prive it of power to proceed, except 
by civil action in name of state, by 
demanding trial of issue within ten 
days after written notification, was 
not violative of constitutional pro¬ 
visions entitling accused to hearing 
and remedy by due process. 

Ala.—State Tax Commission v. Stan¬ 
ley, 173 So. 609. 

Bstate taxes 

Pa.—In re Moreland’s Estate, 42 A. 
2d 63, 351 Pa, 623. 

19. U.S.—Cities Service Co. v. Mc¬ 
Grath, N.T., 72 S.Ct. 334, 342 U.S. 
330, 96 KEd. 359. 

I N.Y.—Biesantz v. Supreme Coun¬ 
cil of Royal Arcanum, 175 N.T.S. 
46, 106 Misc. 545. 

20. N.T.—In re Central Hanover 
Bank & Trust Co., 75 N.T.S.2d 397, 
affirmed 80 N.Y.S.2d 127, 274 App. 
Div. 772, appeal dismissed 85 N.E. 
2d 54, 298 N.Y. 902, appeal granted 
88 N.Y.S.2d 250, 275 App.Div. 709. 

Sale under i;>ower 

Trustee's sale under power in trust 
deed does not violate constitutional 
provision respecting due process. 

Tex.—Mountain Townsite Co. v. 
Cooper, 73 S,W,2d 90, 123 Tex. 
603, followed in Mountain Town- 
site Co. V. Hail, 73 S.W.2d 91, 123 
Tex. 606w 

21. Pailure to keep Its road in re¬ 
pair 

N.J.—Shiloh Tump. Co. v. Bates, 76 
A. 448, SO N.J.Law 171. 

22. Cal.—Wood v. Pendola, 35 P.2d 
626, 1 Cal.App.2d 485. 

Nev.—^Vineyard Land & Stock Co. v. 
District Court of Fourth Judicial 
Dist of Nevada in and for Elko 
County, 171 P. 166, 42 Nev. 1. 

Utah.—Patterick v. Carbon W'ater 
Conservancy DisL, 145 P.2d 503, 
106 Utah 55. 

23. U.S.—Independent Pier Co. v. 
Norton, D.GLPa., 12 F.Supp. 974. 

Ga—^Taylor v, Woodall, 187 S.E. 697, 
183 Ga. 122. 


Ind.—^Warren v. Indiana Telephone 
Co., 26 N.E.2d 399, 217 Ind. 93 . 

24. U.S.—Bradley v. St. Louis Ter¬ 
minal ^Warehouse Co., C.A.Ark., igj 
F.2d 818—U. S. ex rel. White v 
Walsh, aA.IlI., 174 F.2d 49, re¬ 
versed without opinion 70 S.Ct 7^ 
338 U.S. 804, 94 L.Ed. 487, rehear¬ 
ing denied 70 S.Ct. 156, 338 US 
881, 94 L.Ed. 541. 

Shields V. Shields, D.C.Mo., 26 F 
Supp. 211—In re Nossman, D.C 
Kan., 22 F.Supp. 645. 

Ala.—^Almon v. Alorgan County, 16 
So.2d 511, 245 Ala 241—Pope v 
Bolin, 140 So. 382, 224 Ala 322. 

Cal.—In re Buchman's Estate, 267 
P.2d 73, 123 Oal.App.2d 546—In 
re Martin’s Estate, 195 P.2d 839 
86 Cal.App.2d 474. 

Del.—Jannuzzio v. Hackett, 82 A 2d 
730, 32 Del.Ch. 163. 

D.C.—Barry v. Hall, 98 P.2d 222, 68 
App.D.C. 350. 

Ga—Paul V. Longino, 28 S.E.2d 286 
197 Ga 110. 

Burket v. Reliance Bank & 
Trust Co., 11 N.B.2d 6, 367 111. 196 . 

Ind.—^Attkisson v. Usrey, 65 N.E. 2d 
489, 224 Ind. 155. 

Me.—^Appeal of Sleeper, 87 A.2d 115 
147 Me. 302. 

Mich.—^Rassner v. Federal Collateral 
Soc., 300 N.W. 45, 299 Mich. 206. 

Minn.—In re Wretlind, 32 N.W’*. 2d 
161, 225 Minn. 654—In re Herat, 28 
N.W.2d 168, 224 Minn. 124, appli¬ 
cation denied 35 N.W.2d 291, 227 
Minn. 248—In re Masters, 13 N.W. 
2d 487, 216 Minn. 563, 158 A.L.R. 
1210. 

Miss.—Graham v. Dee, 37 So.2d 735, 
204 Miss. 416—Britt v. Allred, 25 
So.2d 711, 199 Miss. 786. 

Neb.—Corpus Juris Secundum quoted 
ia Watkins v. Dodson, 68 N.W.2d 
508, 513, 159 Neb. 745—State ex 
rel. Nebraska State Bar Ass'n v. 
Bachelor, 297 N.W. 138, 139 Neb. 
253. 

Nev.—In re Platz, 108 P.2d 858, 60 
Nev. 296. 

N.G—In re Edwards' Estate* 66 S.E. 
2d 675, 234 N.C. 202. 

Ohio.—^In re Butler's Estate, 28 N.E. 
2d 196, 137 Ohio St. 115. 

Okl.—Conrad v. State Industrial 
Commission, 73 P.2d 858. 

Pa.—In re Yonah Building & Loan 
Ass’n of Philadelphia, 3 A. 2d 49, 
133 Pa.Super. 376. 

Tex.—^Ex parte Renfro, 273 S.W. 813, 
115 Tex. 82, 40 A.L.R. 900. 

Williams v. State, Civ.App., 219 
S.W.2d 509—Brooks v. De Witt, 
Civ.App., 178 S,W,2d 718, reversed 
on other grounds 182 S.W,2d 687. 
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not require summary action,and where a special elements of due process of law it is invalid.^® 
or summary remedy fails to afford the essential This rule has been applied to s|)ecial or summary 


143 Tex. 122, certiorari denied 65 
S.Ct. 1196, 325 tJ.S. 862, 89 L.Ed. 
1983. 

Adjndlcatioii of mental nnsonndness 

An adjudication of unsoundness of 
mind as qualities of judicial proceed¬ 
ing, and all requirements of due 
process must attend such proceeding. 
Ala-—^Pope V. Bolin, 140 So. 382, 224 
Ala. 322. 

Arbitration 

The right to a judicial determina¬ 
tion of the existence of a contract to 
arbitrate before submission of con¬ 
troversy to arbitrament is guaran¬ 
teed by the constitution as a part 
of due process of law. 

X.T.—^Finsilver, Still & Moss v. 
Goldberg, Maas & Co., 171 N.E. 579, 
253 N.T. 382, 69 A.L.R. 809. 

Pa-—Goldstein v. International La¬ 
dies’ Garment Workers* Union, 196 
A 43, 328 Pa. 385. 

Szercise of bankruptcy power as 
subject to due process 

(1) Bankruptcy power of congress 

Is subject to Const, art 1 § 8 

Amendih. 5. 

U.S.—^Kuehner v. Irvihg Trust Co„ 
N.T., 57 S.Ct. 298, 299 U.S. 445, 81 
L.Bd.' 340—Louisville Joint Stock 
Land Bank v. Radford, Ky., 65 S. 
Ct. 854, 295 U.S. 555, 79 L.Bd. 1593, 
97 A.L.R. 1106, motion denied 55 
S.Ct 918, rehearing denied 56 S. 
Ct 82, 296 U.S. 661, 80 L.Ed. 471. 

Xn re Morris, C.C.A.nL, 152 F,2d 
178—Ginsberg v. Llndel, C.C.A.' 
Iowa, 107 F.2d 721*—Thompson v. 
Siratt C.aA.Mo., 95 F.2d 214—In 
re Chicago, R. I. & P. Ry. Co., C.C. 
AI1I„ 90 F.2d 312, 113 A.L.R. 487, 
certiorari denied Bankers Trust Co. 
V. Wise, 58 S.Ct. 37, 302 U.S. 717, 
82 L.Ed. 554—U. S. Nat. Bank of 
Omaha v. Pamp, C.ti.A.Neb., 83 F. 
2d 493. 

In re Burke, D.C.'Ga., 51 F.Supp. 
652—^In re Progress Lektro Shave 
Corporation, D.C.Conn., 36 F.Supp. 
915—Chase Nat. Bank of City of 
New York v. Mobile O. R. Co., 
I>.C.Ala., 30 F.Supp. 665—In re 
Maynard, B-C.Idaho, 15 F.Supp. 
809. 

Ohio.—Hess w. Amidon, 10 N.E.2d 26, 
56 Ohio App. 99, certiorari denied 
58 ,S.Ct 26, 302 XJ.S. 706, 82 L.Ed- 
546. 

(2) Reasonabl^ess, under Fifth 
Amendment, of limitation ^xed by 
amended Bankruptcy ,Act providing 
that landlord’s claim for indemnity 
under covenant in lease rejected by 
bankrxipt tSnaht’s trustee should be 
limited to amount not exceeding 
three years^ rent, was determinable 
in light of all circumstances that 
congress might properly consider. 
U.S.—-ginehner v, Iiwing Trust Co., 


N.T., 57 S.Ct. 298, 299 U.S. 445, 81 
L.Ed. 340. 

<3) Trust deeds constituting vest¬ 
ed first liens on a railroad compa¬ 
ny’s property and income may not, 
under the Fifth Amendment, be im¬ 
paired either by the courts or by con¬ 
gress in providing for the reorgani¬ 
zation of railroads under the bank¬ 
ruptcy power. 

U.S.—In re Chicago, R. I. & P. Ry. 
Co., C.C.AllL, 90 F.2d 312, 113 A. 
L-R. 487, certiorari denied Bankers 
Trust Co. V. Wise, 58 S.Ct. 37, 302 
U.S. 717, 82 L.Ed. 554. 

Impeachment 

Due process of law is essential to 
impeachment. 

Ala.—State ex rel. Moore v. Blake, 
142 So. 418, 225 Ala. 124. 

25* U.S.—Coe V. Armour Fertilizer 
Works, Fla., 35 S.Ct* 625, 237 U.S. 
413, 59 L.Ed. 1027. 

In re Los Angeles County Pio¬ 
neer Soc., C.A.Cal., 217 F.2d 190— 
In re Morris, C.C.AIU., 162 P.2d 
178. 

Cal.—^In re Buchman’s Estate, 267 P. 
2d 73, 123 Cal.App.2d 546—Equita¬ 
ble Sav. & Loan Ass'n v. Superior 
Court in and for Los Angeles 
County, App., 230 P.2d 119, hearing 
dismissed In re Martin’s Estate, 
195 P.2d 839, 86 Cal.App.2d 474— 
Modem Loan Co. v. San Francisco 
Police Ct, 108 P. 66, 12 Cal.App. 
582. 

Me.—^Appeal of Sleeper, 87 A2d 115, 
147 Me. 302. 

Minn.—In re Wretlind, 32 N.W.2d 
161, 225 Minn. 554. 

Miss.—Graham v. Lee, 37 So.2d 735, 
204 Miss. 416—Britt v. Allred, 25 
So.2d 711, 199 Miss. 786. 

N.J.—State V. American-Eawadian S. 
S. Co., 101 A.2d 598, 29 N.J.Super. 
116—State V. Standard Oil Co., 64 
A 2d 386, 2 N.J.Super. 442, opinion 
supplemented 68 A.2d 499, 5 NJT. 
Super. 460, modified on other 
grounds 74 A.2d 665, 5 N.J. 281, 
affirmed 71 S.Ct 822, 341 U.S. 428, 
95 LuEd. 1078. 

Ohio.—^In re Koenigahoff, App., 119 
N.E.2d 652, 

Tex.—Brooks v. De Witt, Civ.App., 
178 S.W.2d 718, reversed on other 
grounds 182 S.W.2d 6^7, 143 Tex. 
122, certiorari denied 65 S.Ct. 11^6, 
326 U:S. 862, 89 L.Ed. 1983. 

Bequirements of due process emu 
merated 

In proceedings to determine title 
to proparty claimed by and iU pos¬ 
session of a transferee bf a judg¬ 
ment debtor, and to subject such 
proi>erty to satisfaction of judgment, 
the only essential requirements of 
due process would be notice of time 
and place of hearing and of the mat¬ 
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ter to be determined and an oppor¬ 
tunity to be then heard. 

Cal.—McCoy v. Justice Court of 
Township of Santa AnA 71 P.2d 
1115, 23 Cal.App.2d 99. 

Gambling houses 

Remedy provided by the statute 
permitting police to remove obstruc¬ 
tions from houses believed used for 
gambling purposes is not within ex¬ 
ception which permits summary de¬ 
struction or interference with prop¬ 
erty rights. 

Del.—Jannuzzio v. Hackett, 82 A 2d 
730, 32 Del.Ch. 163. 

26* U.S.—U. S. ex rel. White v. 
Walsh, C.AI11.. 174 P.2d 49, re¬ 
versed without opinion 70 S.Ct. 72, 
338 U.S. 804, 94 L.Ed. 487, rehear¬ 
ing denied 70 S.Ct. 156, 338 U.S. 
881, 94 L.Bd. 541—Provident Mut. 
Life Ins. Co. of Philadelphia v. 
University Evangelical Lutheran 
Church of Seattle, C.G.AWash., 
90 F.2d 992. 

Shields v. Shields, D.C.Mo., 26 
F.Supp. 211. 

Wight V. Police Jury of Parish 
of Avoyelles. C.C.A.La., 264 F, 705. 
Oal.—In re Buchman's Estate, 267 
P.2d 73, 123 Cal.App.2d 546—Equi¬ 
table Sav. & Loan Ass'n v. Supe¬ 
rior Court in and for Los. Angeles 
County, App., 230 P.2d 119, hearing 
dismissed—^In re Martin’s Estate, 
195 P.2d 839, 86 Cal.App.2d 474— 
National Automobile Ins. Co. v. 
Fraties, 116 P.2d 997, 46 CaLApp.2d 
431. 

Del.—Jannuzzio v. Hackett, 82 A2d 
730, 32 Del.Ch. 163. 

D.C.—Jacol^sen v. Jacobsen, 126 F.2d 
13, 75 U.S.APP.D.C. 223. 

Ill.—Carden v, Ensminger, 161 N.E. 

137, 329 111. 612, 68 AL.H. 1256. 
Ind.—^Attkisson v. Usrey, 65 N.E.2d 
489, 224 Ind. 155—Ritter v. Ritter, 
38 N.E.2d 997, 219 Ind. 487. 

Ky.—^Ex parte City of Ashland, 76 
S.W.2d 43. 256 Ky. 384. 

Me.—^Appeal of Sleeper, 87 A,2d 115, 
147 Me. 302. 

Miss.—Graham v. Lee, 37 So.2d 735, 
204 Miss. 416—Britt v. Allred. 25 
So.2d 711, 199 Miss. 786. 

Neb.—Corpus Juris Secundum quoted 
in Watkins v. Dodson, 68 N.W.2d 
508, 513, 159 Neb. 745—State ex 
rel. Nebraska State Bar Ass’n ,v. 
Bachelor, 297 N.W. 138, 139 Neb. 
253. 

N.J.—Basen v. Clinton Trust Ob., 
177 A 675, 13 N.J.Misc. 252, re¬ 
versed on other grounds 181 A 6t, 
115 N.J.Law 546. 

N.T.—Central Sav. Bank in City of 
New York v. City of New York, 
18 N.E.2d 151, 279 N.Y. 266, 121 
AL.R. 607, amended 19 N.E.2d 659, 
280 N.Y. 9, 121 AL.R. 615, certio¬ 
rari denied City of New York y. 
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proceedings with respect to accounts and account¬ 
ing;®'' adoption;®^-® arbitration attorney’s 

fees;®® bankruptcy;29 bastardy;®® building and 
loan associations;®®-® disciplinary measures against 


attorneys;®^ elections;®'-® establishment of fact of 
birth or death ;®'-'^® examination, commitment, and 
detention of mental defectives;®'-''® executors and 
administrators;®'-®® guardianship;®® health regu- 


Central Sav. Bank in City of New 
Tork. 59 S.Ct. 790, 306 XJ.S. 661. 
83 L.E(1 1058. 

Gatto V. Murray, 190 N.Y.S. 360, 
116 Misc. 270, 39 N.Y.Cr. 255— 
People ex rel. Doscher v. Sisson, 
166 N.Y.S. 781, 101 Misc. 23, re¬ 
versed on other grounds 169 N.Y.S. 
987, 182 App.Div. 734. 

N".C.—In re Mwards’ Estate, 66 S.B. 

2d 675, 234 N.C 202. 

Ohio.—In re Butler's Estate, 28 N. 

K2d 196, 137 Ohio St. 115. 

Pa—In re Yonah Building & Loan 
Ass'n of Philadelphia, 3 A.2d 49, 
133 PaSuper. 376. 

Matson v. Attorney General, 
Com.Pl., 99 Pittsb.I^g.J. 63. 

27. Ouardia&’s acootmt 
N.H.—Hollis ▼. Tilton, 5 A,2d 29, 90 
N.H. 119, affirmed 6 A.2d 753, 90 
N.H. 119. 

Secelver’s aocotmt 

Pa.—^Lambert v. National Hog Co., 
106 A. 541, 263 Pa 354. 
Adm2nlstratoz*B aoooii2i.t 
Ohio.—^In re Butler's Estate, 28 N.E. 

2d 196, 137 Ohio St. 115. 

27.S Cal.—^1 b re Martin's Estate, 195 
P.2d 839, 86 Cal.App.2d 474. 

Miss.—GraJfatam v. Lee, 37 So.2d 735, 
204 Miss. 416. 

Znax^ecfttooi of report and recosunen- 
datioxL 

Where mother of child contested 
adoption proceeding, refusing to per¬ 
mit mother to inspect report and 
recommendation of State Department 
of Public Welfare was a denial of a 
fair trial and due process of law. 

Ind.—^Attkisson v. TJsrey, 65 N.E.2d 
489, 224 Ind, 155. 

27.10 JTnrisdlctlaoi 

The arbitration law, if construable 
as barring a party from ever raising 
question of jurisdiction of arbitra¬ 
tors or question of lack of a con¬ 
tract to arbitrate if party fails to 
seek a stay within 10 days after no¬ 
tice of intention to arbitrate is per¬ 
sonally served on the party, would 
fail for lack of due process of law. 
N.T.—Schafran & Pinkel v. M. Low- 
enstein & Sons, 19 N.E2d 1005. 280 
N.Y. 164, reargument denied 21 
N.E.2d 196, 280 N.Y. 687. 

2& Piziag of fee without notioe 
An award by the state Industrial 
commission fixing fee of attorney of 
claitnant, without notice to attorney 
and without opportunity to be heard 
thereon, deprived attorney of due 
process of law. 

Qkl.—Conrad v. State Industrial 
Oommissiom, 73 F.2d 858. 
as. tJ.S.—^Alexander v. McDonald, 
CjC^AJPla, 12® F.ta 72. 


In re Erickson, D.C.Mich., 18 
F.Supp. 439—^In re Maynard, D.C. 
Idaho, 15 F.Supp. 809—In re Rei¬ 
chert, D.C.Ky., 13 F.Supp. 1—In 
re Young, D.ailL, 12 F.Supp. 30— 
In re Payne, D.<iTex., 10 F.Supp. 
649. 

Cal.—Coates v- Maguire Oil & Re¬ 
fining Corp., 117 P.2d 898, 47 Cal. 
App.2d 275. 

Xhvalidity of ex parte order with re¬ 
spect to third party 

Cal.—Fidelity Savings & Loan Ass’n 
V. Citizens' Trust & Savings Bank, 
200 P. 631. 186 Cal. 689. 
BeorgaaiizatioiL proceeding 
U-S.—In re Central B. Co. of New 
Jersey. C.C.A.N.J., 136 P-2d 633, 
certiorari denied Pitney v. State 
of New Jersey, 64 S.Ct 437, 320 i 
U.S. 805, 88 L.Ed. 486. 

In re Missouri Pac. R. Co., D.C. 
Mo., 93 F.Supp. 832, affirmed, C. 
A., State of Texas v. Group of In¬ 
stitutional Investors, 191 F.2d 265, 
certiorari denied 72 S.Ct. 293, 342 i 
U.S. 904, 96 L.Ed. 676, Morris v. 
Group of Institutional Investors, 
72 S.Ct 364, 342 U.S. 918, 96 L.Ed. 
686, Chemical Bank & Trust Co. v. 
Group of Institutional Investors, 
72 S.Ct 757, 343 U.S. 929, 96 L. 
Ed. 1339, Alleghany Corp. v. Group 
of Institutional Investors, 72 S.Ct. 
757, 343 U.S. 929, 96 L.Ed. 1339. 
Missouri Pac. R. Co. 6^4% Secured 
Serial Bondholders Committee v. 
Group of Institutional Investors, 
72 S.Ct. 757, 343 U-S. 929, 96 L.Ed. 
1339, Farwell v. Group of Insti¬ 
tutional Investors, 72 S.Ct 758, 343 
U.S. 929, 96 L.Bd. 1339, Missouri 
Pac, R. Co. V. Group of Institution¬ 
al Investors, 72 S.Ct 758, 343 U. 
R 929, 96 L.Bd. 1339, and Chem¬ 
ical Bank & Trust Co. v. Group of 
Institutional Investors, 72 S.Ct 
1018, 343 U.S. 982, 9$ LEd. 1372. 

3a Minn.—State v. Sax, 42 N.W.2d 
680, 231 Minn. 1, 18 A.L.R.2d 929. 
OkL—Bennett v. State, 294 P. 149, 
147 OkL 14. 

305 Cal.—^Equitable Sav. & Loan 
Ass’n v. Superior Court in and for 
Los Angeles County, App., 230 P. 
2d 119,, hearing dismissed. 

Pa.—In re Yonah Building & Loan 
Ass'n of Philadelphia^ 8 A.2d 49, 
133 Pa.Super. 376. 

3X. U.S.—^In re Los Angeles County 
Pioneer Soc., C.A.C&1., 217 F.2d 

190—In re Noell, aC.A.Mo., 93 F. 
2d 5. 

In re Noell, D.C.Mo., 21 F.Supp. 
379. 

‘‘Allegata et probata” 

Where In disbarment proceeding it 
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was charged that client gave attor¬ 
ney 3125 for purpose of making ten¬ 
der of that amount to the client's 
landlord and that attorney appropri¬ 
ated all of the money to his own nse 
except the sum of about 335, permit¬ 
ting introduction of evidence of addi¬ 
tional payments which were not cov¬ 
ered by the pleading and which in¬ 
creased the attorney's accountabil¬ 
ity from 3125 alleged to 3155, 
amounted to a denial of due process 
of law to the attorney, since the 
proper application of the principle 
as to "allegata et probata", was 
ignored. 

Neb.—State ex rel. Nebraska State 
Bar Ass’n v. Bachelor, 297 N.W. 
138, 139 Neb. 253. 

31.5 Beview of decision of electoral 
board 

U.S.—U. S. ex rel. White v, Walsh. 
C.C.A.I11.. 174 F.2d 49, reversed 
without opinion 70 S.Ct. 72, 33S 
U.S. 804, 94 L.Ed. 487. rehearing 
denied 70 S.Ct. 156, 338 U.S. 881, 
94 L.Ed. 541. 

3L10 Birth 

Even if legislature, in enacting 
statute authorizing proceeding for 
establishment of fact of birth, in¬ 
tended that court's determination 
should be conclusive, such an inten¬ 
tion would, most probably, nm afoul 
of constitutional prohibitions, since 
making such an ex parte appearance 
conclusively establish the facts sur¬ 
rounding a person’s birth might in¬ 
fringe on and conclusively determine 
the rights of a third person having 
contractual or other relations with, 
and regulatory duties concerning, 
such person, which would apparent¬ 
ly deny such third person due proc- 
I ess. 

U.S-—U. S. V. Casares-Moreno, D.C. 

Cal., 122 F.Supp. 375. 

3L15 U.S.—Shields v- Shields, D.C. 

Mo., 26 F.Supp- 211. 

Me.—^Appeal of Sleei>er, 87 A.2d 115, 
147 Me. 302. 

Minn.—In re Wretlind, 32 N.W.2d 
161, 225 Minn. 554. 

Ohio.—^In re Koenigshoif, App., 119 
N.B,2d 662. 

21JSSO N.C.—^In re Edwards* Estate, 
66 S.E.2d 675, 234 N.C. 202. 
Bemoval of executors 
Cal.—In re Buchman's Estate, 267 P. 
2d 73, 123 Cal.App.2d 646. 

32. N.H.—Hollis V, Tilton, B A2d 
29, 90 N.H- 119, reheard 6 A2d 
753, 9® N.H. 119. 

Botice as prerequisite to appoiat- 
ment 

Although Code § 3220, authorising 
the judge to appoint a temporary 
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lations;3» housing ;S3-6 infants ;33.10 insolvency 
penalties ;35 sterilization ;36 and trespass.®'^ 

Abatement of nuisance. Since the summary abate¬ 
ment of a public nuisance was authorized by the 
principles of the common law,38 statutes extending 
the principle to new objects and situations declared 
to constitute nuisances are within the requirements 
of due process, as, for example, statutes authorizing 
the summary abatement of bawdyhouses,39 the re¬ 
moval of occupants of disorderly houses,^'’ the sup¬ 
pression of disorderly conduct,^! the closing of a 
building and the denial of a right to use it for any 
purpose where there is a violation of the liquor 
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the confiscation or destruction of liquor 
illegally kept for sale,'^^ and the opening of drains 
along the roadbed of a railroad at the expense of 
the company.^^ Such statutes usually provide for 
notice to the owner and an opportunity for a hearing 
before a final adjudication depriving him of his 
property,^^ although summary abatement of a pub¬ 
lic nuisance may be authorized under due process 
requirements without notice and judicial hearing.*^^ 
A statute authorizing the issue, without notice or 
opportunity for hearing, of an order requiring an 
owner to kill his dog, has been sustained as with¬ 
in the scope of the doctrine as to the summary 


^ardian for a person alleged to be 
mentally incompetent to manage his 
own affairs, does not require notice 
to the alleged incompetent before 
such appointment, such notice is re¬ 
quired by the common law, and is 
essential to the due process of law 
which Is the basic guaranty of the 
constitution. 

Iowa— McKinstry v. Dewey, 185 N. 
W. 565, 192 Iowa 763, 23 A.L.R. 
587. 

Oostody of child 

Due process requires hearing be¬ 
fore court on notice to parent, before 
depriving parent of child’s custody. 
Miss.—Britt v. Allred, 25 So.2d 711, 
199 Misa 786—Sinquefleld v. Val¬ 
entine, 132 So. 81, 169 Miss. 144, 
76 AL.IL 238. 

N.C.—^In re Gupton, 77 S.E.2d 716, 
238 N.C 303. 

Tex.—^Pettit v. Engelking, Civ.App., 
260 S.W.2d 613, error refused no 
reversible error. 

33. Seizure and sale of foods for 

alleged violation of cold storage act, 
Ohio.—Columbus Packing Co. v. 
State, 140 N.E. 376, 106 Ohio St. 
469, 37 A.L.R. 1525. 

33.5 N.T.—Central Sav. Bank in 
City of New York v. City of New 
York, 19 N.B.2d 659, 280 N.Y. 9, 121 
A.L.R. 615, certiorari denied City 
of New York v. Central Sav. Bank 
in City of New York, 59 S.Ct. 790, 
306 U.S. 861, 83 D.Ed. 1058. 

Uoltlple DwelUng £aw 

N.Y,—Central Sav. Bank in City of 
New York v. City of New York, 
19 N.B.2d 659, 280 N.Y. 9, 121 A. 
LtR, 616, certiorari denied City of 
New York v. Central Sav. Bank in 
City of New York, 59 S.Ct. 790, 306 
U.S. 661, 83 L.Ed. 1058—Central 
Sav. Bank in City of New York, v. 
City of New York, 18 N.E.2d 161, 
279 N.Y. 266, 121 A.L.R. 607, 

amended 19 N.K2d 659, 280 N.Y. 9, 
121 ALi.R. 615, certiorari denied 
City of New York v. Central Sav. 
Bank in City of New York, 59 S.Ct. 
790, 306 U.S. 661, 83 L.Ed. 1058. . 


33.10 Construction of wills 

Where the rights of infant defend¬ 
ants are involved, the rule relating 
to summary judgments should not be 
construed as applicable to cases for 
the construction of wills and in¬ 
structions, since in such actions due 
process requires that the judgment 
be based on a plenary oral hearing 
with full opportunity for cross-ex¬ 
amination. 

N.J.—Ruddell v. National State Bank 
of Newark, 66 A.2d 643, 3 N.J. 
Super. 263. 

34. Mich.—Risser v. Hoyt, 18 N.W. 
611, 53 Mich. 185. 

Adjudication iu summary way of 
insolvency of corporation and ap¬ 
pointment of receiver without notice, 
is invalid, as working deprivation of 
property without due process of law. 
N.J.—Shaw V. Standard Piano Co., 
100 A. 167, 87 N.J.Eq. 350. 

35. U.S,—^U, S. ex rel. Philips v. 
Dimarco, D.C.Pa,, 40 P.2d 562—^U. 
S. ex rel. Phillips v. Di Marco, D. 
C.Pa., 14 P.2d 238. 

36. Failure to provide for notice, 
hearing, and right of review 

Ala.—In re Opinion of the Justices, 
162 So. 123, 230 Ala. 543. 

37. Seizure and sale of property of 
a supposed trespasser, even on pub¬ 
lic lands, at the mere command of 
an official, are illegal acts. 

Me.—^Dunn v. Burleigh, 62 Me. 24. 

38. N.Y.—^Lawton v. Steele, 23 N.E. 
878, 119 N.Y. 226. 7 L.R.A. 134, 16 
Am,S.R. 813. 

Clement v. May, 120 N.Y.S. 688, 
136 App.Div. 199. 

Application of Barkin, 71 N.Y.S. 
2d 267, 189 Misc. 358. 

39. Cal.—^People v. Casa Co., 169 P. 

454, 35 CaLApp. 194—People v. 

Barbiere, 166 P. 812, 33 CaLApp. 
770, 

Mass.—Chase v. Proprietors of 
Revere House, 122 N.E. 162, 232 
Mass. 88. 

Mo.—State ex rel. Orr v. Kearns. 264 
S.W. 775, 304 Mo. 685. 

12 C.J. p 1224 note 37. 
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40. La.—State v. Mack, 6 So. 808, 
41 La. Ann. 1079. 

41. Wis.—Mehlos v. Milwaukee, 146 
N.W. 882, 156 Wis. 591, 51 L.R.A., 
N.S., 1009, Ann.Cas.l915C 1102. 

41.5 Idaho.—State v. Sawtooth 
Men’s Club, 85 P.2d 695, 59 Idaho 
616. 

42. Ala,—^Pulton v. State, 54 So. 688, 
171 Ala. 572. 

N.Y.—Clement v. May, 120 N.Y.S. 

688, 136 App.Div. 199. 

Abatement by suit 

Statutes permitting abatement of 
liquor nuisance by suit in equity 
did not interfere with due process 
of law. 

Pa.—Commonwealth v. Dietz, 132 A. 
572, 285 Pa. 511, followed in Com¬ 
monwealth V. Artz, 132 A. 575, 285 
Pa. 521. 

National Prohibition Act providing 
for abatement of liquor nuisance 
held not violative of due process 
clause. 

U.S.—Peter Hand Co. v. U. S., C.C. 
A.I11., 2 F.2d 449. 

U. S. V. Reisenweber, CC.A.N.Y., 
288 P. 620—^Lewinsohn v, U. S., C. 
C.A.I1L, 278 P. 421, certiorari de¬ 
nied 42 S.Ct 463, 258 U.S. 630, 66 
L.Ed. 800. 

43. Ohio.—Chicago, etc,, R. Co. v. 
Keith, 21 Ohio Cir.Ct. 669, 12 Ohio 
Cir.Dec. 208. 

44. Ala.—Corpus Juris cited in Ex 
parte Harvell, 177 So. 345, 346, 
235 Ala. 63. 

Mo.— Corpus Juris Secundum cited in 
City of Nevada v. Welty, 203 S-W". 
2d 459, 462, 356 Mo. 734. 

Okl.—Goodall v. City of Clinton, 161 
P.2d 1011, 196 Okl. 10. 

45. Idaho.—Porter v. City of Lewis¬ 
ton, 238 P. 1014, 41 Idaho 324, er¬ 
ror dismissed 46 S.Ct. 470, 270 U.S. 
671, 70 L.Ed. 791. 

N.Y.—I.*awton v, Steele, 23 N.E., 878, 
119 N.Y. 226, 7 L.B.A. 134, 16 Am 
SLR, 813, 

Application of Barkin, 71 N.Y.S- 
2d 267, 189 Misc. 358, 
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abatement o£ a nuisance,but where the dog is 
recognized as property, the better opinion seems 
to be that due process requires notice to the owner 
in such cases.^7 

Equity jurisdiction to abate public nuisances is 
consistent with due process of law.^s 

Taking of testimony by one party without notice 
to the other on a preliminary investigation does 
not constitute a violation of the guaranty of due 
process,^^ but after the filing of suit due process 
requires notice before the taking of testimony to 
be used in the case.®^ Administrative proceedings 
are considered infra §§ 628 and 629. 

§ 613. Provisional Remedies 

OrcflnarUy, provfsional remedies do not work a denial 
of due process of law, but there may be circumstances 


under which they will do so, as where they are improper¬ 
ly Granted without notice and do in fact constitute a 
deprivation of property. 

The constitutional guaranties of due process of 
law are to be interpreted in the light of the sys¬ 
tem and methods of procedure in use at the time of 
their adoption.^i Hence, they do not forbid the 
grant by courts of equity of their usual preven¬ 
tive remedies whenever necessary for the effectual 
protection of property rights,52 or preclude ap¬ 
pointment of a committee for an insane person with¬ 
out notice to the lunatic.^^ Where the parties are 
thereby threatened with irreparable injury, denial 
of interlocutory relief may constitute a denial of 
due process of law.^^ 

Particular provisional remedies which have been 
upheld as not denying due process under the cir¬ 
cumstances involved include attachment,55 which is 


46. N.T.—People v. Gillespie, 48 K. 
Y.S. 882, 25 App.Dlv. 91. 

47. N.T.~People v. Tighe, 30 N.T.S. 
368, 9 Misc. 607. 

48. Ill.—State V. Zimmerman, 148 
N.B. 5, 317 IlL 197. 

49. D.C.—-Garfield v. U. S., 32 App. 
D.a 109. 

Kan.—In re Bell. 76 P. 1129, 69 Kan. 
855—State v. Jack. 76 P. 911, 69 
Kan. 387. 1 Ii.R.A..N.S., 167, 2 Ann. 
Gas. 171, affirmed 26 S.Ct, 73, 199 

U. S. 372, 60 L.Ed. 234, 4 Ann.Cas. 
689. 

50. Cal.—Carstens v. Pillsbury, 158 
P. 218, 172 Cal. 572. 

51- U.S.—Central of Georgia R. Co. 

V. Alabama R. Commn., C.C.Ala., 
161 P. 925, reversed on other 
grounds 170 F. 225, 95 C.C.A. 117. 

52. U.S.—Central of Georgia R. Co. 
V. Alabama R. Commn., supra, 

12 ax p 1223 note 2. 

53. Va.—^Fidelity & Deposit Co. of 
Maryland v. Anderson, 150 S.E. 413, 
165 Va. 535, reheard 155 S.EL 828, 
155 Va. 635. 

54. U.S.—^Porter v. Investors' Syndi¬ 
cate, Mont., 52 S-Ct 617, 286 U.S. 
461, 76 L-Ed, 1226, reheard 53 S.Ct. 
132, 287 U.S. 346, 77 L.Ed. 354. 

NT. J. — Oorpits Juris SeoTmdTnn died In 
Buchman v. Smith, 41 A.2d 262, 
264. 136 N.J.Eki. 246, affirmed 44 
A,2d 179, 137 N.J.E(l 215, 161 AJa. 
R. 1069. 

Tex.—^Fort Worth Stockyards Co. v. 
Brown, Civ.App., 161 S.W.2d 549. 

55 . Me.—Mclnnes r, McKay, 141 A, 
699, 127 Me. 110, affirmed McKay 
V. Mclnnes, 49 S.Ct 344, 279 U.S. 
820, 73 Li.Ed. 975. 

M.T.—-American Bank v. Goss, 142 NT. 

H 166* 236 N.Y. 488. 

Team—Southern Ry. Co. v. Williams, 
266 <5.W. 186, 141 Tenn, 46. 

18 ax. p 1226 note 74 la}. 


Attachment of wife’s proi>6zty for 
husband’s debt 

Statute authorizing attachment by 
husband's creditors of property of 
wife doing business on separate ac¬ 
count, unless certificate is filed, does 
not take property without due 
process. 

Hawaii.—Rapoza v, Sheldon, 30 Ha¬ 
waii 51. 

Poreign attaohment 

(1) Foreign attachment proceeding 
whereby nonresident debtor's prop¬ 
erty is attached and condemned for 
satisfaction of judgment against 
debtor, without appearance by debtor, 
is recognized as "due process" with¬ 
in Fourteenth Amendment, in so far 
as it affects the property attached. 
I>el.—Omnium De Participations In¬ 
dustries De Liuze, S.A., v. Spoturno, 
Super., 196 A. 194. 

(2) The statute authorizing for¬ 
eign attachment on a foreign cause 
of action by a foreign plaintiff 
against a foreign corporation does 
not deny due process of law to a 
foreign corporation on the ground 
that it may be held to answer only a 
domestic cause of action in absence 
of express consent to be sued. 

Del.—Standard Oil Co. v. Superior 
Court in and for New Castle Coun¬ 
ty, 62 A.2d 454, 5 Terry 638, appeal 
dismissed 69 S.Ct 738, two cases, 
336 U.S. 930, 93 D.Ed. 1090, and 69 
S.Ct 739, 336 U.S. 930, 93 L.Ed. 
1090, rehearing denied 69 S.Ct 879, 
three cases, 336 U.S. 955, 93 L.Ed. 
1109. 

(3) The statute authorizing foreign 
attachment against foreign corpora¬ 
tions is not void as violating due 
process clause of federal Constitu¬ 
tion as applied to foreign attachment 
proceeding by nonresident of state 
against foreign corporation, not doing 
business therein, to seize shares of 
stock in domestic corporation in tran- 

762 


sitory action in covenant for breach¬ 
es of contract. 

Del.—Blaustein v. Standard Oil Co. 
of Indiana, 56 A.2d 772, 5 Terry 
145. 

Refusal to try question of fa«t 
Refusal to try question of fact 
raised by nonresident's plea to Juris¬ 
diction in foreign attachment pro¬ 
ceeding was not violative of due 
process clause. 

Conn.—Parker, Peebles & Knox v. El 
Saieh, 141 A. 884, 107 Conn. 545, 59 
A.L.R. 1424. 

Mak i ng special bail or its equivaleat 
prerequisite to appeacaaoe 
i (1) Delaware foreign attachment 
statutes, in denying defendant any 
right to appear on attachment there¬ 
under without entering special bail; 
do not violate U.S.Const. Amend. 14, 
as to due process, although plaintiff, 
by demanding special bail greater 
than defendant can furnish, may 
prevent defendant from appearing at 
all. 

Del.—-Morgan v. Ownbey, 100 A. 411, 
6 Boyce, 379, affirmed Ownbey v. 
Morgan, 105 A. 838, 7 Boyce 297, 
affirmed 41 S.Ct. 433, 256 U.S. 94. 65 
L.Ed. 837, 17 A.L.R. 873. 

(2) Code provisions requiring a 
nonresident defendant, sued by a for¬ 
eign attachment, to give security to 
the Value of the property attached 
as a condition of the right to appear 
and defend, which provision was sub¬ 
stituted for a provision adopted at 
an early date requiring special bail, 
as required by the statutes of vari¬ 
ous other states based on an old cus¬ 
tom of the city of London, does not 
deprive such defendant of his prop¬ 
erty without due process of law, in 
violation of the Fourteenth Amend¬ 
ment, even though in a particular 
case defendant is unable to give such 
security. 
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not a deprivation of property within the consti- 
tutional sense of the term because of its condi* 
tional and temporary nature,5 6 or even though re¬ 
garded as a ^'deprivation'' is not without "due proc- 
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ess” of law since the attachment itself is a part of 
a process affording notice, hearing, and judicial re¬ 
view ;57 discovery garnishment injunc¬ 

tion, 9 although in the absence of any emergency, 


U. S.—Ownbey v. Morgan, Del., 41 S. 
Ct 433> 256 U.S. 94, 65 L.Ed. 837, 
17 A.L.H. -873. 

Witihoiit affidavit or 1 i>oiLd 
Statute authorizing attachment 
without affidavit and bond did not 
deprive defendant of property with¬ 
out due process. 

Me.—Mclnnes v. McKay, 141 A. 699, 
137 Me. 110, affirmed McKay v. Mc- 
Innes, 49 S.Ct 344, 279 U.S. 820, 73 
L.Ed, 975. 

Friority of attachment liens 
A statute regulating the priority 
of attachment liens may not take 
away a lien that has already attach¬ 
ed. 

Mass.—^Hanscom v, Malden, etc., Co., 
107 NT.K 426, 220 Mass. 1 , Ann.Cas. 
1917A 145. 

56. Me.—Mclnnes v. McKay, 141 A. I 
699, 127 Me. 110 , affirmed McKay 

V. Mclnnes,’ 49 S.Ct. 344, 279 U.S. 
820, 73 L.Ed. 976. 

57. Me.—^Mclnnes v. McKay, 141 A. 
699, 127 Me. 110, affirmed McKay 
V. Mclnnes, 49 S.Ct, 344, 279 U.S. 
820, 73 L.Ed. '975. 

573 N.Y.—In re Matson, 58 N.E.2d 
501, 293 N.T. 476. 

Admission of facts 
The statute providing for request 
for admission of facts is not uncon¬ 
stitutional as depriving person of 
property without due process of law. 
N.Y.—Langan v. First Trust & De¬ 
posit Co., 62 N.Y.S.2d,440, 270 App, 
Div. 700, appeal dismissed 70 N.R 
2d 15, 296 N.Y. 60, amended 68 N. 
Y.S^2d 448, 271 App.Div. 951, af- 
hnneA 73 N.E.2d 723, 296 N.Y. 1014. 
Oral examination 

A district court order, requiring 
libelant in admiralty case to under¬ 
go oral examination under oath, con¬ 
cerning matters involve^ therein, be¬ 
fore trial, did not violate due proc¬ 
ess clause of federal Constitution. 

U.S.—Dowling V. Isthmian S. S. Corp.. 

134 E.2d 758, certiorari de¬ 
nied 71 S.Ct. 493, 340 U.S. 935, 95 
L.Ed. 675. 
btenrogatories 

Hequiring street railway company 
being sued for wrongful death to an¬ 
swer interrogatories propounded by 
plaintiff as to names and addresses 
obtained by streetcar operator of per¬ 
sons present at time and place of 
^dont is not unconstitutional as 
^^ving company of its property 
without due process of law. 

State ex reL Kansas City Pub- 
w Service Co. v. Cowan, 203 S.W, 

2d 407. 356 Mo. 674, 

58. Ga.—Henderson v. Mutual Fer¬ 


tilizer Co., 104 S.E. 229, 150 Ga, 
465. 

Md.— Thomas v. Hudson Sales Corp., 
105 A.2d 225, 204 Md. 450. 

Minn.—^Franke v. Allen, 272 N.W. 
165, 199 Minn. 450. 

'W'.Va.—Byrd v. Rector, 163 S.E. 845 
112 W.Va, 192, 81 A.L.R 1213. 

12 C.J. p 1226 note 74 £b]—28 C.J. p 
24 notes 24, 39. 

XTsual form 

A garnishment process In the 
usual form issued on notice to the 
garnishee, and on full opportunity 
being allowed him to appear and de¬ 
fend it. does not deprive him of his 
property without due process of law. 
Idaho.—Eagleson v. Rubin, 100 P 
765, 16 Idaho 92. 

12 C.J. p 1223 note 9. 

Personal appearance of highway 
commissioner 

Statute subjecting to garnishment 
money owed by state to employees 
in state highway department was not 
unconstitutional as denying due 
process of law for failure to require 
that commissioner of highways or 
his representative making garnish¬ 
ment disclosure appear personally 
before court to make disclosure, in 
view of defendant's statutory right 
to raise and have determined judi¬ 
cially any proper issue. 

Minn.—^Franke v, Allen, 272 N.W. 
165, 199 Minn. 450- 

With respect to formal motion and 
service 

. Formal motion and service there¬ 
of on the garnishee, who has failed 
to appear and answer in obedience to 
the summons of garnishment, is not 
essential to the validity of the judg¬ 
ment against such defaulting gar¬ 
nishee, under code provisions, as le¬ 
gal service of the summons satisfies 
the requirement of due process, pro¬ 
vided the relief granted is responsive | 
to the cause of action of which no¬ 
tice was given. 

Ga.—^Henderson v. Mutual Fertilizer 
Co., 104 S.E. 229. 150 Ga. 465. 

Porelga debt 

Such process may be authorized to 
be served on a garnishee within the 
state, although the principal debtor 
is a nonresident and the debt was 
contracted out of the state. 

U.S,— I>e Bearn v. Baltimore Safe 
Deposit & Trust Co., Md., 34 S.Ct. 
584, 233 U.S. 24, 58 L-Ed. 833. 

Ga.—^Harvey v. Thompson, 67 S.E. 
104. 128 Ga. 147, 119 Ain.S.R. 373. 

9 L.R.A.,N.S.. 765. 

Harvey V. Thompson, 60 S.E. 11, 

2 Ga.APiK 569. 
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Owner of proi^etry not party to pro¬ 
ceedings 

The principle protecting a gar¬ 
nishee who has been compelled to 
pay a debt to another after full 
disclosure of material facts known 
to him in compliance with the judg- 
naent of a court of competent juris¬ 
diction can have no application, 
where the owner of the property at¬ 
tached is not before the court; for 
to hold that one not a party to the 
proceedings can be deprived of his 
property by an attachment adjudi¬ 
cating the ownership of the property 
to be in another would be to deprive 
the person of hfs property without 
due process of law. 

Tenn.—Groveland Banking Co. v. 
City Nat. Bank, 234 S.W. 643, 144 
Tenn. 520- 

59. U.S.—Building & Const. Trades 
Council of Orange County v. Le 

Baron,, C.A.Cal., 181 P.2d 449 _ 

Douds V. Local 1250, Retail Whole¬ 
sale Dept, Store Union of Aunerica, 
CIO, C.A-N.Y., 170 R2d 695—Rivera 
V. Lawton, C,aA.Puerto Rico, 35 
F.2d 823. 

U. S. V. International Longshore¬ 
men's and Warehousemen’s Union 
(CIO), D.C.Cal., 78 F.Supp. 710— 
Evans v. International Typographi¬ 
cal Union, D.C.Ind., 76 F.Supp. 881. 

Cal.—^Morton v. Superior Court of 
State, In and For San Mateo Coun¬ 
ty, 269 P. 2 d 81, 124 Cal.App. 2 d 577 . 

Colo.—Western Transp. Co. v. Peo¬ 
ple, 261 P. 1 , 82 Colo. 456. 

D.C.*—Penello v. International Union,. 
United Mine Workers of America, 
D.C., 88 F.Supp. 935—U. S. v. In¬ 
ternational Union, United Mine 
Workers of America, D.C., 77 F. 
Supp. 563. appeal dismissed in part, 
affirmed in part, 177 F,2d 29, 85 U.S. 
App.D.C. 149, certiorari denied 70 
S.Ct. 140, two cases, 338 U.S. 871 
94 L,Ed. 535. 

Fla.—Pompano Horse Club v. State, 

111 So. 801, 93 Pla 415, 52 A.L.R. 

51. 

Kan.—^Martin v. Lown, 208 P, 565, 

111 Kan, 752. 

Ky.—^Bass v. City of Louisville, 26 
S.W.2d 1039, 233 Ky. 734 . 

N.H.—Di Pietro v. LAvigne, 99 A.2d 
413, 98 N.H. 294. 

N.J.—Buchman v. Smith, 41 A. 2 d 262, 

136 N.J.Eq. 246, affirmed 44 Au2d 
179, 137 N.XEq. 215, 161 JlUR. 
1069, 

Mich.—^Labor Relations p^v^sion> 

Mich. Road Builders' A^s*n v. Mich¬ 
igan State Labor Mediation Bd.. 47 
K-W. 2 d 1 , 330 Mich. 176, 

N.D,—State v. McCray is#; NT.w, 289 
48 N.D. 625, 22 A.L.R. 530. 



§613 CONSTITUTIONAL L4W 16A C.J.S, 

due process demands that a person be not deprived ? tice or hearing and such provisional remedies 
of his property by an injunction issued without no- | include inspection appointment of receivers for, 


Tex,—Carpenters and Joiners Union 
of America, Local No. 213, v. Rit¬ 
ter's Cafe, Civ.App., 149 S.W.2d 694, 
error refused, affirmed 62 S.Ct. 807, 
315 U.S. 722, 86 L.Ed. 1143, rehear¬ 
ing- denied 62 S.Ct. 1038, 316 U.S. 
708, 86 L.Ed. 1775—Burrell v. Mich- 
aux, Civ.App., 273 S.W. 874, af¬ 
firmed, Com.App., 286 S.W. 176, cer¬ 
tiorari granted Ancient Egyptian 
Arabic Order Nobles of the Mystic 
Shrine v. Michaux, 47 S.Ct. 472, 273 
U.S. 690, 71 L.Ed. 842. 

Wis.—State v, Coubal, 21 N.W.2d 381. 

248 Wis. 247. 

12 C.J. p 1223 note 3. 

Alimony liability of nonresident 
husband served by publication, al¬ 
though inchoate at commencement of 
divorce suit, may be enforced by in¬ 
junction order against his bank de¬ 
posit in local bank, consistently with 
due process of law guaranteed by U. 
S.Const. Amend. 14. 

U.S.—^Pennington v. Fourth Nat. 
Bank of Cincinnati, Ohio, Ohio, 37 
S.Ct 282, 243 U.S. 269, 61 L.Ed. 713, 
L«,3LA.1917F 1159. 

Persona mrt before court as nnalTect- 
ed 

Where it was sought, in an action 
by a Missouri debtor and his em¬ 
ployer, a corporation doing business i 
in Missouri and Kansas, to enjoin, 
not only the particular creditor from I 
maintaining suit in Kansas to evade 
exemption laws, but to enjoin others 
engaged in the same practice, who 
were sought to be brought in by 
representation, the action cannot be 
deemed to work a denial of due proc¬ 
ess, for until the class sought to be 
affected was before the court there 
could be no adjudication as to their 
rights. 

Mo.—Kansas City Rys. Co. v. McCar- 
dle, 232 S.W. 464, 288 Mo. 354. 
jgelecuse of moa^ deposited oo. grant 
of temporary injnnctloii. 

When a temporary injunction was 
granted to a gas company against a 
reduction of gas rates, under stat¬ 
ute, and the court ordered the differ¬ 
ence between the old and new rates 
to be deposited until termination of 
action to protect consumers, subject 
to further order of court, court had 
power to release such money without 
violating the due process clause of 
federal Constitution. 

N.T.—^Kings County Lighting Co. v. 
Lewis, 171 N.Y.S. 819, 194 Mlsc. 
157. 

Pickethag 

A state may, without violating the 
Fourteenth Amendment, authorize its 
courts to enjoin acts of picketing in 
themseHes peaceful where such acts 
are enmeshed with contemporaneous¬ 
ly^ violent conduct which is conceded- 
ly outlawed. 


Ill.—Maywood Farms Co. v. Milk 
Wagon Driv-ers Union of Chicago, 
Local 753, 43 N.E.2d 700, 316 III. 
App. 47. 

3^ck of due process shown 

Under rules of court, providing 
that the assignment judge shall hear 
summary matters, adopted pursuant 
to statute, the entering of a final de¬ 
cree perpetuating an injunction on 
the hearing of motion to dissolve 
temporary injunction by the assign¬ 
ment division was a denial of due 
process of law. 

Mo.—^Meierhoffier v. Hansell, 243 S. 
W. 131, 294 Mo. 195. 

Modifleation 

Modification of permanent injunc¬ 
tion on change of circumstances does 
not constitute an unconstitutional 
deprivation of property without due 
process of law. 

Fla.—Jackson Grain Co. v. Lee, 7 So. 
2d 143, 150 Fla. 232, 

Denial of injimctioii. 

(1) The denial of injunctive relief 
may constitute a deprivation of 
property without due process of law 
in violation of constitutional require¬ 
ments. Thus, a state circuit court 
in statutory proceeding to review 
order of superintendent of insurance 
refusing application of fire insurance 
companies for rate increase has pow¬ 
er to grant Injunctive relief pendente 

i lite on preliminary showing that de¬ 
nial of increased rate is confiscatory, 
since construction of statutes to de¬ 
ny such power would violate insur¬ 
ance companies' rights under Four¬ 
teenth Amendment. 

Mo.—State ex inf. McKittrick v. 
American Colony Ins. Co., 80 S.W. 
2d 876, 336 Mo. 406. 

(2) On the other hand, denial of 
an injunction in cases where such 
relief is not warranted is not a dep¬ 
rivation of property without due 
process. 

Cal.—North Pac. S. S. Co. v. Soley, 
223 P. 462, 193 Cal. 138, certiorari 
denied 44 S.Ct 636, 265 U.S. 591, 
68 L.Ed. 1195. 

D.C.—^Diamond Coal & Coke Co. of 
Wyoming v. Payne, 271 F. 362, 60 
App.D.C. 288. 

Ind.—Scofes v. Helmar, 187 N.E. 662, 
205 Ind. 596, 

N.J.—^Bayonne Textile Corporation v. 
American Federation of Silk Work¬ 
ers, 172 A. 551, 116 N.J.Eq. 146, 92 
A-L.R. 1450. 

Particiilar injxuLctioeas held, to deaxy 
due process of law 
(1) In general. 

Cal.—^Morton v. Superior Court of 
State, In and For San Mateo Coun¬ 
ty, 269 P.2d 81, 124 CalJLpp.2d 577. 
Mo.—Marx & Haas Jeans Clothing 
Co. V. Watson, 67 S.W. 391, 168 Mo. 
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133, 90 Am.St.R. 440, 56 LRa 
951. ■ ■ 

(2) Issuance of injunction in for¬ 
eign court against wife's proceeding 
for modification of divorce decree in¬ 
volving custody and maintenance of 
minor children was In violation of 
wife's rights to due process, wherr 
wife and minor children were resi¬ 
dents of state in which wife's pro¬ 
ceeding was instituted. 

Cal.—Stout V. Pate, 261 P.2d 788, 126 
CaI.App.2d 699, certiorari denied 
74 S.Ct. 776, 347 U.S. 968, 98 L.Ed 
1109. 

(3) The issuance of an Injunctional 

warrant, directing the taking posses¬ 
sion of and closing a dwelling houst* 
alleged to be a bawdy house of nui¬ 
sance, prior to rendition of a judg¬ 
ment adjudicating house to be such a 
nuisance, was contrary to law in that 
it directed the taking of property 
without due process of law, 

N.D.—Simpson v. District Court of 
Ward County, Fifth Judicial Dist., 
42 N.W.2d 213, 77 N.D. 189. 

60. Cal.—Boca, etc., R. Co. v. Las¬ 
sen County Super. CL, 88 P. 715, 
150 Cal. 147. 

La.—Petite Anse Drain. Dist v. 
Iberia, etc., R. Co., 42 So. 433, 117 
La. 940. 

No demxucxer to oomplalat 
Order denying on the merits an 
application for permanent injunction 
was erroneous as a denial of due 
process, where order was entered on 
the pleadings of the parties without 
' hearing of evidence, and there was 
no demurrer to the complaint. 

S.C.—^Latham v. Town of York, 43 
S.B.2d 467, 210 S.C. 566. 

61. U.S.—^Montana Co. v. St. Louis 
Min. & Mill Co., Mont. 14 S.Ct 60$, 
152 U.S. 160, 38 L.Ed. 398. 

La.—Gliptis v. Fifteen Oil Co.. 16 
So.2d 471. 204 La. 896. 

Mo.—State ex rel. Schlueter Mfg. Co. 
V. Beck, 85 S.W.2d 1026, 337 Mo. 
839. 

12 C.J. p 1223 note 18. 

Pacts as ocmtroIlizLg 

Constitutionality of order author¬ 
izing litigant to take sample of ma¬ 
terials to be found on premises of 
opposing litigant depends on facts 
of each case. Order authorizing 
claimant tn compensation proceeding 
to take photographs of paint shop 
wherein he allegedly contracted oc¬ 
cupational disease, and to take for 
chemical analysis three-ounce sam¬ 
ples of certain paints and thinners 
used by him during period of em¬ 
ployment, was invalid as in excess 
of court's jurisdiction, where appli¬ 
cation disclosed that applicant must 
have had knowledge of condition of 
paint shop and kind of paint used. 
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banks or general business corporations ,^2 al¬ 
though appointment without notice to the owner 
of property may constitute a denial of due process 
and se<iuestration.®^ 

The guaranties of due process are not violated 
by a statute which provides that plaintiff, in an ac- 
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tion to recover property in the possession of defend¬ 
ant, may have the property delivered to him before 
judgment on his executing a bond;®^ by the tempo¬ 
rary seizure and holding of property, awaiting ju¬ 
dicial action by provisions for arresting the 
business of a life insurance company when its fur- 


and inspection was sought mainly 
on ground that applicant's attorneys 
were unacquainted with technical 
nature of work. 

Mo.— State ex rel. Schlueter Mfg. Co. 
V. Beck, supra. 

Bntry on private property ia exe¬ 
cution of poUce regulations may be 
authorized. 

Iowa— Hubbell v. Higgins, 126 N.W. 
914, 148 Iowa 36, Ann.Cas.l912B 
822. 

12 C. J. p 1224 note 19. 

g 2 . Ill.—^Hunt Drainage Dist. v. 
Schwerer, 16 N.E.2d 737, 369 Ill* 
S30. 

Mcllvaine v. City Nat. Bank & 
Trust Co. of Chicago, 42 N.E.2d 93, 
314 Ill-App. 496. 

Ind.—Flanders v. Ostrom, 187 N.E. 
673, 206 Ind. 87. 

—Ck)rpu8 Juris SecuzLdTun cited 
in Application of Burge, 118 
S.2d 23, 35, 203 Misc. 677, reversed 
on other grrounds 122 N.T.S.2d 232, 
282 App.Div. 219, aflarmed 118 N.E. 
2d 822, 306 N.Y. 811. 

—State Y. First State Bank of 
Jud, 202 N.W. 391, 62 N.D. 231. 

Suit by superintendent of banks 

Statutes requiring receivership 
suits to be brought by superintend¬ 
ent of banks in name of state, do 
not violate constitutional provisions 
to the effect that no person shall be 
deprived of life, liberty, or property 
except by due process of law. 

Ga—Fite v. Henson, 122 S.E. 412, 
157 Ga 679. 

Surrender of property 
Requiring by summary process 
surrender of property by third per¬ 
son to receiver appointed to take 
possession of it does not affect the 
right of property or ultimate deci¬ 
sion of the (^Lse in such manner as 
to violate constitutional requirement 
of due process. 

Nev.—State v. Second Judicial Dist. 
Court of Nevada, in and for 
Washoe County, 228 P. 617, 48 Nev. 
198. 

Beligious oorporatloa 
CaL—^People ex rel. Kenny v. Christ’s 
Church of the Golden Rule, 181 P. 
2d 49, 79 Cal.App.2d 868. 

^Ehsnraince companies 

Mich.—^Toy ex rel. Ketcham v. Lapeer 
Farmers' Mut Fire Ins. Ass’n, 39 
N.W.2d 214, 326 Mich. 665. 

Nev.—^International Life Underwrit¬ 
ers V. Second Judicial Dist Court 
in and for Washoe County, 113 P.2d 


616, 61 Nev. 42, rehearing denied 
115 P.2d 932, 61 Nev. 42. 

Property obtained by fraud 
N.Y,—People v. Reinforced Paper 
Bottle Corp., 26 N.Y.S.2d 251, 176 
Misc. 464. 

63. U.S.—Nottebaum v. Leckie, C.C. 
A.N.J., 31 F.2d 556, certiorari de¬ 
nied Guaranty Trust Co. of New 
York V. Noxon Chemical Products 
Co., 50 S.Ct 17, 280 U.S. 558, 74 L. 
Ed. 613. 

Ind.—State v, Superior Court of Mar¬ 
ion County, 144 N.E. 747, 195 Ind. 
174. 

Application of income 

Code provisions that receiver ap¬ 
ply income from railroad to payment 
of incidental expenses necessary to 
carry on its business is not viola¬ 
tive of due process clause of federal 
Constitution. 

Ga.—Standard Steel Works Co. v. 

Williams. 124 S.E. 21, 158 Ga. 434. 
Change of title 

Where change of title takes place, 
on appointment of a receiver, with¬ 
out notice to the owner, there is a 
taking of property without due proc¬ 
ess of law, unless constitutional no¬ 
tice is given by relation through sub¬ 
sequent proceedings. j 

N.Y.—Application of Burge, 118 N. 
Y.S.2d 23, 203 Misc. 677, reversed 
on other grounds 122 N.Y.S.2d 232, 
282 App.Div. 219, aiSrmed 118 N.E. 
2d 822, 306 N.Y. 811. 

Corporation 

(1) Appointing receivers for cor¬ 
poration, without notice, process, or 
personal jurisdiction divesting it of 
assets, business, powers, and fran¬ 
chises, constituted taking of prop¬ 
erty without due process. 

U.S.—^Noxon Chemical Products Co. 
V. Leckie, C.C.A.N.J., 39 F.2d 318, 
certiorari denied Robb v. Noxon 
Chemical Products Co., 51 S.Ct. 22, 
282 U.S. 841, 75 L.Ed. 747. 

(2) Response of creditors or stock¬ 
holders to order to show cause why 
receivership should not be continued 
did not validate void order for ap¬ 
pointment of receivers and injunc¬ 
tion without notice. 

U.S.—^Nottebaum v. Leckie, C.C.AN. 
J., 31 F.2d 566, certiorari denied 
Guaranty Trust Co. of New York 
V. Noxon Chemical Products Co., SO 
S.Ct 17, 280 U.S. 668, 74 L.Ed. 613. 
acortgagee 

Due process required that mortga¬ 
gee be notified in advance of proceed¬ 
ing to appoint receiver for mortga¬ 
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gor with opportunity to appear 
therein. 

S.C.—^Koester v. Citizens' Pub. Co., 
151 S.E. 452, 154 S.C. 154. 

Easements and water rights of 
landowners could not be taken and 
destroyed in receivership proceeding.s 
against an irrigation company with¬ 
out the owners having their day in 
court such procedure being tanta¬ 
mount to deprivation of property 
without due process in violation of 
state and federal Constitutions. 

Tex.—^Edinburg Irr. Co. v. Paschen, 
Civ.App.. 223 S.W. 329, affirmed, 
Com.App., 235 S.W. 1088. 

64. N.Y.—Geary v. Geary, 6 N.E.2d 
67, 272 N.Y. 390, 108 A.L.R 1293. 

Nonresident defendant in matrimo¬ 
nial action 

State has power to provide that 
nonresident defendant's property 
within state may be seized and ap¬ 
plied to satisfaction of defendant's 
marital obligation to support hi.s 
wife, and where nonresident defend¬ 
ant’s property was seized in pending 
matrimonial action after service of 
summons outside of state but before 
judgment was entered, order direct¬ 
ing application of seized property to 
payment of award of alimony was 
not objectionable as depriving de¬ 
fendant of property without due 
process where defendant had actual 
notice that property had been taken 
into custody of court, as against con¬ 
tention that award of alimony was 
void because judgment was entered 
on default before any property had 
been seized. 

N.Y.—Geary v. Geary, supra. 

When seqnestrationL works dmial of 
due process 

Giv.Fract.Act $ 1171-a, authorizing 
sequestration of husband's property 
in divorce action for payment of ali¬ 
mony and wife's counsel fees, with¬ 
out notice to husband and in advance 
of judgment, is invalid, as authoriz- 
j ing taking of property without duti 
j process of law. 

N.Y.—^Matthews v. Matthews, 206 N. 
Y.S. 637, 210 App.Div. 652, affirmed 
and certified questions answered 
147 N.E. 237, 240 N.Y. 28. 38 A.L. 
R. 1079. 

65. Wash.—^Morris v. Healy Lumber 
Co., 74 P. 662, 33 Wash. 451—State 
V. Prather, 53 P. 344, 19 Wash 
336, 67 Am.S.R. 729. 

66. Cal.—Ck>rpas Juris Secundum 
died in Townsend v. Perry, 110 P. 
2d 1019, 1021, 43 Cal.App.2d 3S0. 
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ther prosecution will be injurious to the public 
interest, and for the appointment of a receiver;®'^ 
or by a provision authorizing a summary judgment 
against plaintiff on an emergency injunction bond, 
on a finding that no emergency existed for the issue 
of the injunction.®^ Foreign corporations may be 
required, on a preliminary proceeding, to produce 
their books and papers for examination wdth refer¬ 
ence to a determination of whether they have vio¬ 
lated a state statute.®^ So, due process does not 
forbid the issue without notice of orders for the 
temporary transfer of property from the owner to 
an officer of the court, where necessary for its 
preservation,'^® or the filing of a petition in volun¬ 
tary bankruptcy without notice to the creditors,*^^ 
or the adoption of a method whereby the validity 
of municipal bonds may be judicially investigated 
and determined before issuance ,*’^2 j^or does it re¬ 
quire notice of an application for temporary ali¬ 
mony,*^® or notice to heirs or creditors of the grant 
of letters of administration on the estate of a 
decedent,'^^ although notice to the heirs is necessary 
to constitute due process on a sale of incumbered 
realty in the course of administration^® 

Statutes, with respect to provisional remedies, dis- 
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criminating between residents and nonresidents of 
a state have been held to be violative of due proc¬ 
ess,^®*® 

Search and seizure. The immunity from unrea¬ 
sonable search and seizure guaranteed by one pro¬ 
vision of the federal constitution is not an element 
of the due process of law guaranteed by the Four¬ 
teenth Amendment against state action,'^® although 
there is authority holding that the constitution has 
application to civil discoveries and that due process 
may be denied by an unreasonable order for search 
and seizure 

Writ of restitution. The minimum essentials of 
due process on an application for a writ of restitu¬ 
tion are notice for such time as will assure defend¬ 
ant a reasonably sufficient opportunity to be pre¬ 
pared for the hearing and a further provision as¬ 
suring an orderly, fair, and impartial hearing, and 
if it appears at such hearing that the writ shall 
issue, requiring that the applicant for the writ shall 
furnish an adequate bond, the amount of which 
shall be fixed by the court in the light of the facts 
elicited at such hearing, and shall be sufficient to 
save defendant harmless in the event plaintiff 
should finally be found not entitled to the writJ'^-y 


Iowa.—State v. Baph, 168 N.W. 259, 
184 Iowa 28. 

Minn,—Local of Hotel and 
Restaurant Employees Union Lo¬ 
cal 458 V, Hotel and Restaurant 
Employees International’ Alliance 
and Bartenders International 
League of America, 4 N.W. 2d 771, 
212 Minn. 587. 

N.T.—CJorpus Juris Secrmdnm cited 
in Application of Burge, 118 N,Y. 
S.2d 23, 35, 203 Misc. 677, reversed 
on other grounds 122 N.T.S.2d 232, 
282 App.Div. 219, affirmed 118 N.E, 
2d 822, 306 N.T. 81L 
12 G.J. p 1223 note 6. 

goTdtng matters in statu <iiio 

Where intoxicating liquor and au- 
tombhile were seized and the liquor 
destroyed, the obtaining of an ex 
parte order, restraining fhe sheriff 
from returning the automobile until 
a full hearing was had, did not de¬ 
prive the owner of property without 
due process of law, such order sim¬ 
ply holding matters in statu quo. 
Iowa.—State v. Raph, 168 N.W. 259, 
184 Iowa 28. 

67. N.T.—^Attorney General v. North 
American L. Ins, Co., 85 N,T. 485— 
Attorney General v. North Amer- 
icai^ L. Ina Co,. 82 N.T. 172, 11 
N.Y.Whly.Dig. 85. 

lor hearing alter seizure 
statute authorizing appoint¬ 
ment of Insurance commissioner as 


conservator of an insurance company 
if further transaction of business 
would be hazardous or if company is 
insolvent, does not violate due proc¬ 
ess because it authorizes seizure 
without notice or prior hearing, in 
view of provision for hearing after 
seizure. 

CaJ.^—Rhode Island Ins. Co. v. Down¬ 
ey, 212 P.2d 965, 95 Cal.App.2d 220. 

68. Colo.—Cary v. Mine, etc.. Supply 
Co., 129 P. 230, 53 Colo. 556. 

69. U.S.—Hammond Backing Co. v. 
Arkansas, Ark., 29 S.Ct, 370, 212 
U.S. 322, 53 L.Ed. 530, 15 Ann.Cas. 
645. 

D.C.—Societe Internationale Pour 
Participations Industrielles Et 
Commerciales, S, A. v. McGranery, 
D.a, 111 F.Supp. 435, 14 P.R.D. 44. 
Mo.—State v. Standard Oil Co., 116 
S.W. 902, 218 Mo. 1. 

70. Tex.—De Barrera v. Frost, 77 
S.W. 637, 33 Tex.Civ.App. 580. 

12 C.J. p 1223 note 13. 

71. U.S.—Hanover Nat. Bank v. 
Moyses, Tenn., 22 S.Ct, 857, 186 U. 
S. 181, 46 L.Ed. 1113. 

72. Ga.—Lippitt v. Albany. 63 S.E. 
33, 131 Ga. 629. 

73. Okl.—Gundry v. Qundry, 68 P. 
6M, 11 Okl. 423, 

12 ax p 1223 note 16. 
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74. Ga,—^Alabama Great Southern R. 
Co. V, Hill, 76 S.E. 1001. 139 Ga. 
224, 43 L.R.A.,N.S., 236, Ann.Cas. 
1914D 996. 

75. Mo.—State v. Holtcamp, 151 S. 
W. 153, 245 Mo. 655. 

75.5 Wis.—State ex rel. McKee r. 
Breidenbach, 17 N.W.2d 554, 246 
Wis. 613. 

Adverse examinatloii 
Statute authorizing court to re¬ 
quire nonresident defendant to ap¬ 
pear in state and submit to adverse 
examination whereas in case of a res¬ 
ident, statute prescribes that place 
of examination shall be in county in 
which he resides, and subjecting non¬ 
resident, if he fails to appear and 
testify, to consequence of having 
court strike his pleading and give 
judgment against him,as on default 
or failure of proof, denies due process 
of law. 

Wis.—State ex reL McKee v. Breiden¬ 
bach, supra. 

76. Immunity from unreasonable 
search and seizure see Searches and 
Seizures § 5. 

77. Mo.—State ex rel. Schlueter Mfg, 
Co. V. Beck, 85 S.W.2d l026. 337 iJo. 
839. 

77.5 Nev.—^Famow v. Department 1 
of Eighth Judicial DIst. Court in 
and for Clark County, 178 P.2d 371, 
€4 Nev. 109. 
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§ 614. Withdrawal or Change of Remedy 

Afthough no one has a vested interest in a rule of 
raw as such or in any particular form of remedy, with¬ 
drawal or change of remedy in violation of interests 
already vested or in impairment of substantial rights 
cor»titutes a denial, of due process. 

The protection of the due process clause applies to 
rights which have accrued to one under existing rules 
of law and have become vested, and such rights 
cannot be taken away by a change in the rules or 
remediesJ^ Arbitrary and unreasonable abolish¬ 
ment of a right of action to redress injury to the 
essential rights of person or property falls within 
the prohibition of the due process clause, and the 
legislature may not abolish a remedy given by the 
common law to essential rights without affording 
another remedy substantially adequate.^^^ A right 
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of action to force indemnification for wrongs done 
to person or property is ‘"property” within the 
meaning of the constitution which the legislature 
may not annul or destroy without due process 
but one has no property right in a rule of law as 
such, and will not be heard to complain of lack of 
due process if the rule is changed before any vested 
rights have accrued to him thereunder,and, while 
a vested cause of action is property, one has no prop¬ 
erty right, in the constitutional sense, in any par¬ 
ticular form of remedy, and the protection of the 
due process clause is restricted to the preservation of 
a substantial right to redress by some effective 
procedure.SS While rights of property which have 
been created by the common law cannot be taken 
away without due process, the law itself, as a rule 
of conduct, may be changed by the legislature with- 


78. U.S.—Coombe^ v. Getz, Cal., 52 
S.Ct. 435, 285 U.S. 434, 76 L.Ed. 
866 . 

Swanson v. Bates, C.A.Okl., 170 
F.2d 648. 

Colo.—^Alpha Corporation v. Denver- 
Greeley Valley Irr. Dist., 132 P.2d 
448, 110 Colo. 179. 

N.T.—^Fellows v. Seymour, 13 N.Y.S. 
2d 803, 171 Misc. 833, reversed on 
other irrounds 19 N.T,S.2d 960, 259 
App.Div. 966. 

Ohio,—Oledhill V. Walker, 55 N.E.2d 
647, 143 Ohio St 381. 

W.Va.—Corpus Jxpris, Sectmdmu cited 
in. Greer v. Workmen’s Compensa¬ 
tion Commissioner, 15 S.E.2d 175, 
177. 123 W.Va. 27 Q. 

Withdrawal or chang“e of remedy as 
impairing: vested contractual rights 
generally see supra i 381. 

Tort action 

Right of action for tort by female 
who became eighteen on Jan. 7, 1923, 
then accrued and being a property 
right could not be taken away by 
statute increasing age of majority of 
females to twenty one years. 

Ohio.—^Pickering v. Peskind, 183 N. 
E. 301, 43 Ohio App. 401. 

79. tr.S. —Truax v. Corrigan, Ariz., 
42 S.Ct. 124, 257 U.S. 312, 66 L.Ed. 
254, 27 A.L.R. 375. 

Del.—Gallegher v. Davis, 183 A. 620, 

7 W.W.Harr. 380. 

Destruction of equitable remedy 
available to litigant having no ade¬ 
quate legal remedy would be denial 
of justice and therefore violation of 
due process. 

—^Aberdeen Restaurant Corpora¬ 
tion V. Gottfried, 285^ N.T.S. 832, 
158 Misc. 785. 

8(t U.S;—Swanson v. Bates, C.A. 
Okl., 170 F.2d 648. 

Del—Gallegher V; Davis, 183 A. 620, 

7 W.W.Harr. 380, 

K.J.—Shade v. Colgate, 69 A.2d 19, 

3 N.J. 91. 

N.T.—^Fellows V. Seymour, 13 N.T.S. 


2d 803, 171 Misc. 833, reversed on 
other grounds 19 N.T.S.2d 960, 269 
App.Div. 966—Vanderbilt v. Hege- 
man, 284 N.T.S. 586, 157 Misc. 908. 

Automobile operator's liability to 
general public 

As respects liability of operator of 
automobile to public, legislature may 
not abolish common-law right of ac- 
: tion to recover damages for negligent 
injury without gubstituting another 
substantially adequate remedy. 

Del.—Gallegher v. Davis, 183 A. 620, 
7 W.W.Harr. 380. 

Judgment 

Although a judgment, being a fea¬ 
ture of the remedy, is to some extent 
subject to legislative regulation with¬ 
out impairing constitutional limita¬ 
tions, the usual remedies cannot be 
entirely withdrawn or so impaired* or 
interfered with that the owner is 
left without adequate relief. 

N.C.—^Bank of Davie v. Sprinkle, 104 
S.E. 477, 180 N.C. 680. 

81. La.—State ex rel, Muslow v. 
Louisiana Oil Refining Corporation, 
App., 176 So. 686, motion denied 
177 So. 476, affirmed 58 S.Ct. 832, 
304 U.S. 197, 82 L.Ed. 1287, rehear¬ 
ing denied 58 S.Ct 1044, 304 U.S. 
689, 82 L.Ed. 1549, 

82. U.S.—Truax v. Corrigan, Ariz., 
42 S.Ct. 124, 257 U.S. 312, 66 L.Ed. 
254, 27 A.L.R. 375. 

Sagastivelza v. Puerto Rico 
Housing Authority, C.A.Puerto 
Rico, 195 P.2d 289—Swanson v. 
Bates, C.A.Okl., 170 F.2d 648. 

U. S. V. Fullerton, D.C.Mass., 87 
F.Supp. 359—U. S. V. Mitchell, D.C. 
Mo., 86 F.Supp, 453—Murray v. 
Homestead Valve Mfg. Co., D.C.Pa., 
84 F.Supp. 572, affirmed, C.A., 
Thomas v. Carnegie-lllinois Steel 
Corp., 174 F.2d 711—U. S. ex rel, 
Sherr v. Anaconda Wire & Cable 
Co., D.C.N.T., 67 F.Supp. 106, af¬ 
firmed, C.C.A., 149 F.2d 680, certio- 


I rari denied 66 S.Ct 143, 326 U.S. 

I 762, 90 L.Ed. 458. 

Cal.—Werner v. Southern Cal. Asso¬ 
ciated Newspapers, 216 P.2d 825, 
35 Cal.2d 121, 13 A.L.R,2d 252. 

N.J.—^Henderson v. Weber, 35 A. 2d 
609, 131 N.J.Law 299, appeal dis¬ 
missed 64 S.Ct 1270, 322 U.S. 713, 
88 L.Ed. 1555. 

Okl.—^Adams v. Iten Biscuit Co., 162 
P. 938. 

Doctrine applied to “defense” 

Okl.—Dickinson v. Cole, 177 P. 570, 
74 Okl. 79, affirmed 40 S.Ct 68, 251 
U.S. 54, 64 L.Ed. 133. 

83. U.S.—Gibbes v. Zimmerman, S. 
C., 54 S.Ct 140, 290 U.S. 326, 78 L 
Ed. 342. 

Swanson v. Bates, C.A.OkI., 170 
P.2d 648—Department of Financial 
Institutions of Indiana v. Mercan¬ 
tile Commerce Bank & Trust Co.. 
C.C.A.In(i., 92 F.2d 639, certiorari 
denied 58 S.Ct 760, two cases, 303 
U.S. 656, 82 L.Ed. 1116. 

Duisberg v. U. S., CtCI., 89 P. 
Supp. 1019, certiorari denied 71 
S.Ct 205, 340 U.S. 890. 95 L.Ed. 645 
—U. S. V. Mitchell, D.C.Mo., 86 P, 
Supp. 453—U. S. V. Standard Oil 
Co. of California, D.C.Cal., 21 F. 
Supp. 645, affirmed, C.C.A., 107 P.2d 
402, certiorari denied 60 S.Ct 469, 
309 U.S. 654, 84 L.Ed. 1003, re¬ 
hearing denied 60 S.Ct. 708, 309 
U-S. 697, 84 L.Ed. 1036, certiorari 
denied 60 S.Ct 715, 309 U.S. 673, 
84 L.Ed. 1019. 

D.C.—^Ritholz V. March, 105 P.2d 937, 
70 App.D.C. 283. 

N.J.—Shade v. Colgate, 69 A.2d 19, 

3 N.J. 91. 

Henderson v. Weber, 35 A.2d 609, 
131 N.J.Law 299, appeal dismissed 
64 S.Ct 1270, 322 U.S. 7l3, 88 L. 
Ed. 1555. 

S.C.—^U. S. Rubber Co. v. McI^Canus, 
45 S,E.2d 355, 211 S.C. 342. 

Tex.—Luse v. City of Dallas, dv. 
App,, 131 S.W.2d 1079, eiror re¬ 
fused. 
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in constitutional limits, and no one has a vested in¬ 
terest in any rule of the common law.^^ 

Thus, the state may change methods of proce- 
dure,^5 as by giving a new and additional remedy 
for a right already in existence,®® or substituting 
one remedy for another,®*? and this it may do by leg¬ 
islation or by court rules.®® It may prescribe con¬ 
ditions on which actions may be brought on causes 
of action thereafter arising,®® subject, however, to 
the limitation that it may not impose conditions so 
unreasonable as practically to deny a person the 
right to sue on a cause of action existing at com- 


16A C.J.S. 

mon law.®® Where the remedy for a wrong is in 
no respect destroyed or made ineffectual, the fact 
that a statute narrows the remedy does not render 
the statute unconstitutional.®^ 

Under the foregoing general rules as applied to 
the circumstances disclosed in particular cases, 
withdrawal or change of remedies as to particular 
matters has been held valid, as in the case of rem¬ 
edies as to alienation of affections,®2 arbitration,®® 
bankruptcy,®^ banks and banking,®® breach of mar¬ 
riage promise,®® building and loan associations,®? 


84. U.S.—Mondou v. New York, N- 
H. & H- R. Co., Conn., Minn. & 
Mass., 32 S.Ct 169, 223 U.S. 1, 66 
L-Ed. 327, 38 L,.R.A.,N.S., 44— 

Western U. Tel. Co. v. Commercial 
Mill, Co., Mich., 31 S.Ct. 59, 218 

U. S. 406, 54 L.Ed. 1088—Martin 

V. Pittsburg & L. E. R. CJo., Ohio, 
27 S.Ct. 100, 203 U.S. 284, 51 L.Ed. 
184, 8 A. & E. Ann.Cas. 87—Munn 
V. Illinois, III., 94 U.S. 113, 24 L.Ed. 
77—The Lottawanna, La., 21 Wall. 
558, 22 L.Ed. 654. 

Del.—Gallegher v. Davis, Sui>er., Z83 
A. 620, 7 W.W.Harr. 380. 

Ohio.—Clifton Hills Realty Co. v. 
City of Cincinnati, 21 N.E.2d 993. 
60 Ohio App. 443. 

85* U.S.—Swanson v. Bates, C.A. 
OkU 170 F.2d 648—^Pennsylvania 
Power & Light Co. v. Federal Pow¬ 
er Commission, C.C.A.3, 139 F.2d 
446, certiorari denied 64 S.Ct. 938, 
321 U.S. 798, 88 L.Ed. 1086—Lam-, 
born & Co. v, U. S., Cust. & Pat. 
App., 104 F.2d 75, certiorari de¬ 
nied 60 S.Ct. 115. 308 U.S. 589, 84 
L,Ed. 493. 

U. S. V. Fullerton, D.C.Mass., 87 
P.Supp. 359—U. S. V. Mitchell, D. 
C.Mo., 86 F.Supp. 453—Upchurch 
Packing Co. v. U. S., D.C.Ga., 53 
F.Supp. 791, affirmed, C.C.A., 151 
F.2d 983, certiorari denied 66 S.Ct, 
960, 327 U.S. 803. 90 L.Ed. 1028. 
D.C.—^U. S. Shipping Board Merchant 
Fleet Corp. v. First Nat. S. S. Co 
119 F.2d 6, 73 App.D.C. 237, certio¬ 
rari denied 62 S.Ct 60, 314 U.S. 61i^ 
86 UEd. 498. 

N.J.—Shade v. Colgate, 69 A.2d 19, 3 
N.J. 91. 

N.T.—In re West's Estate, 26 N.T.S. 
2d 622, 176 Misc. 1044, affirmed 34 
N.T.S.2d 405. 264 App.Div. 701, af¬ 
firmed 4$ N.E.2d 501, 289 N.Y. 423, 
149 A.L.R 1365. affirmed 64 S.Ct 
384, 321 U.S. 36. 88 L.Ed. 526. 

Pa.—Petition of Kariher, 131 A. 265, 
284 Pa- 455. 

12 C.J. p 1222 note 95. 

88. Colo.—Alpha Corporation v. Den- 
ver-Greeley Valley Irr. Dist, 132 
P.2a 448, 110 Colo. 179. 

Ma—^In re Sparrow, 90 S.W.2d 401, 
338 Mo. 203. 

8ff. U.S*—Hardware Dealers* Mut 


Fire Ins. Co. of Wisconsin v. Glid- 
den Co., Minn., 52 S.Ct 69. 284 U.S. 
151, 76 L.Ed. 214. 

Swanson v. Bates, C.A.Okl., 170 
F.2d 648. 

U. S. V. Mitchell, D.C.Mo., 86 F. 
Supp. 453. 

Mo.—In re Sparrow, 90 S.W.2d 401, 
338 Mo. 203. 

N.J.—Shade v. Colgate, 69 A.2d 19, 3 
N.J. 91. 

12 C.J. p 1222 note 96. 

88. U.S.—Swanson v. Bates, C.A. 
Okl„ 170 F.2d 648—^Lamborn & Co. 
V. U. S., Cust & Pat App., 104 F. 
2d 75, certiorari denied 60 S.Ct 
115, 308 U.S. 589, 84 L.Ed. 493. 

U. S. V. Mitchell, D.C.Mo., 86 F. 
Supp. 453—Upchurch Packing Co. 
V. U. S., D.C.Ga., 53 F.Supp. 791. 
affirmed, C.CA.., 151 P.2d 983, cer¬ 
tiorari denied 66 S.Ct 960, 327 U. 
S. 803, 90 L.Ed. 1028, 

Mo.—In re Sparrow, 90 S.W,2d 401, 
338 Mo. 203, 

89. Cal.—Sherer v. City of Lagruna 
Beach, 67 P.2d 157, 13 Cal.App.2d 
396. 

W.Va.—^White v. City of Charleston, 
126 S.E. 705, 98 W.Va. 143. 

12 C.J. p 1222 note 97. 

90. W.Va.—White v. City of 

Charleston, supra. 

12 C,J. p 1223 note 98. 

91. N.T.—^Hein v. Davidson, 96 N.Y. 
175, 48 Am.R. 612, 5 N.Y.Civ.Proc. 
391. 67 How.Pr. 148. 

92. Cal.—^Werner v. Southern Cal. 
Associated Newspapers, 216 P.2d 
825, 35 Cal.2d 121, 13 A.L.R.2d 252, 

Fla—Rotwein v. Gersten, 36 So.2d 
419, 160 Fla. 736. 

Ind.—Pennington v. Stewart, 10 N.E. 
2d 619. 

N.J.—^Bunten v. Bunten, 192 A. 727, 
15 N.J.Misc, 532. 

N.Y.—Hanfgam v. Mark, 10 N.E.2d 
656, 274 N.Y. 570, appeal dismissed 
58 S.Ct 57, 302 U.S. 641, 82 LuEd. 
498. 

Pa—McMullen v, Nannah, 49 Pa 
Dist & Co. 516. 

PreesUstixig cause of actioa, 

Statute abolishing rights of action 
for alienation of affections, criminal 
conversation, seduction, and breach 
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of contract to marry, and barring ac¬ 
tion to enforce accrued cause of ac¬ 
tion therefor unless commenced with¬ 
in sixty days after effective date of 
statute, held not objectionable as 
denying due process or abridging 
privilege guaranteed by constitution, 
as applied to wife's preexisting cause 
of action for alienation of husband’s 
affections, and hence wife’s action 
commenced after sixty-day x>eriod 
was barred. 

N.T.—^Vanderbilt v. Hegeman, 284 N. 
Y.S. 586, 157 Misc. 908. 

93. Ill.—White Eagle Laundry Co. 
V. Slawek, 129 N.E. 763, 296 Ill. 24o! 

94. U.S.—In re Landquist, C.G.A.I1I., 
70 F.2d 929, certiorari denied Har- 
denbrook v. Landquist 55 S.Ct $8, 
293 U.S. 584, 79 L.Ed. 680. 

95. U.S.—^Department of Financial 
Institutions of Indiana t. Mercan¬ 
tile-Commerce Bank & 'Trust Co., C. 
C.A.Ind., 92 F.2d 639, certiorari de¬ 
nied 58 S.Ct. 760, two cases, 303 U. 
S. 656, 82 L.Ed. 1116. 

In re Farrow, D.C.CaL, 28 F.Supp. 
9. 

Receiver of insolvent hank 

The legislature does not deprive 
an insolvent state bank's stockholders 
or creditors of property without due 
process of law by vesting in a re¬ 
ceiver the exclusive right to enforce 
a cause of action previously possess¬ 
ed by bank, since bank’s choses in 
action do not belong to creditors or 
stockholders and the right to main¬ 
tain a derivative suit to enforce them 
is not a vested right- 
111.—Mcllvaine v. City Nat. Bank & 
Trust Co. of Chicago, 42 N.E.2d 9S, 
314 Ill.App. 496. 

96. Cal.—^Werner v. Southern CaL 
Associated Newspapers, 216 P.2d 
825, 35 CaJ.2d 121, 13 A.L.R.2d 252. 

Fla.—^Rotwein v, Gersten* 36 So.2d 
419, 160 Fla. 736. 

N.T.—Pearon v. Treanor, 8 N.E.2d 36, 
273 N.Y. 645, appeal dismissed 57 
S.Ct 933, 301 U.S. 667, 81 LBd. 
1332, rehearing denied 68 S.CL 6, 
302 U.S. 774. 82 L.Ed. 600. 

Pa.—McMullen v. Nannah, 49 Pa.Dlst 
& Co. 616. 

97. N.J.—^Rocker v. Cardinal Build- 
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criminal conversation,homesteads,®^ labor rela- i remedies as to land patents,^ libel, ^-5 the marriage 
tions generally,^ and withdrawal or alteration of | statns,2-l0 mortgages,^ motor vehicles,^ partition of 


ing & Loan Ass’n of Newark, 179 
A. 667, 13 N.J.Misc. 397, affirmed 
Kocker v. Cardinal Building & 
Loan Ass^n of City of Newark, 194 
A 865, 119 N.J.Law 134. 

Biglit to sue for withdrawal value 
of shares as not vested in character. 
—Kocker v. Cardinal Building & 
Loan Ass’n of Newark, 179 A. 667, 
13 N.J.Misc. 397, affirmed Rocker v. 
Cardinal Building & Loan Ass’n of 
City of Newark, 194 A 865, 119 N.J. 
Law 134. 

sa Cal.—'^erner v. Southern Cal. 
Associated Newspapers, 216 P.2d 
825, 35 Cal.2d 121, 13 A.L.R.2d 252. 
Pia.—^Rotwein v. Gersten, 36 So. 2d 
419, 160 Fla. 736. 

^ich.—Bean v. McFarland, 273 N.W. 
332, 280 Mich. 19. 

N.T.—Hanfgarn v. Mark, 10 N.E.2d 
556, 274 N.T. 570, appeal dismissed 
68 S.Ct 57, 302 U.S. 641, 82 L.Ed. 
498. 

99w Wash.—In re Hamilton’s Estate, 
184 P. 337, 108 Wash. 326. 

L U.S.—Carras v. Monaghan, D.C. 
Pa., 65 F.Supp. 658, followed in 
Palmerine v. Dravo Corp., 65 F. 
Supp. 662. 

Ill.—Fenske Bros. v. Upholsterers’ 
International Union of North 
America, Local No. 18, 193 N.E. 112, 
358 Ill. 239, 97 AL.R. 1318, certio¬ 
rari denied 55 S.Ct. 645, 295 U.S. 
734, 79 L.Ed. 1682. 

N.T.—^May’s Furs and Ready to Wear 
V. Bauer, 26 N.E.2d 279, 282 N.T. 
331, reargument denied 27 N.E. 2d 
210, 282 N.T. 804. 

—Lipoff V. United Food Workers 
Industrial Union, Local No. 107, 33 
Pa.Dist. & Co. 599. 

Injured seaniau’s right of election 
Act June 5, 1920, § 33, amending 
Const. March 4, 1915, S 20, and giv¬ 
ing injured seamen an election to 
maintain an action for damages at 
law, does not conflict with the due 
process clause of the Fifth Amend¬ 
ment, in that it permits injured sea¬ 
men to elect between varying meas¬ 
ures of redress and between various 
forms of action, without according a 
corresponding right to their employ¬ 
ers. 

—^Panama R. Co. v. Johnson, N. 
T., 44 S.Ct. 391, 264 U.S. 375, 68 L. 
Ed. 748. 

Statute prohibitiug issuance of in- 
jOBctlon in labor dispute in absence 
of certain enumerated findings is not 
ih violation of the Fourteenth 
Amendment to the United States con¬ 
stitution, nor is the statute in viola¬ 
tion of the constitution of the State 
of New Tork. 

Goldflnger v. Feintuch, 11 N.E. 
2d 910, 276 N.T. 28L 

16A C.J.S.—49 


Picketing 

(1) Generally. 

Ariz.—-Truax v. Corrigan, 176 P. 570, 
20 Ariz. 7. 

(2) Statute construed as allowing 
peaceful picketing, etc., to compel 
unionization of plant, notwithstand¬ 
ing nonexistence of dispute between 
employer and his employees, held not 
to deny due process. 

Wis.—^American Furniture Co. v. I. 
B. of T. C, and H. of A, Chauffeurs, 
Teamsters and Helpers General Lo¬ 
cal No. 200 of Milwaukee, 268 N.W. 
250, 222 Wis. 338, 106 AL.R. 335. 
Portal to Portal Act 
U.S.—^Hollingsworth v. Federal Min. 
& Smelting Co., U.C.Idaho, 74 F. 
Supp. 1009—Role v. J. Neils Lum¬ 
ber Co.. D.C.Mont., 74 F.Supp. 812, 
affirmed, C.A, 171 F.2a 706. 

2. La.—^Atchafalaya Land Co. v. P. 
B. Williams Cypress Co., 84 So. 
351, 146 La. 1047. 

2.5 Cal.—^Werner v. Southern Cal. 
Associated Newspapers, 216 P.2d 
825, 35 Cal.2d 121, 13 AL.R.2d 252. 
Ximitatiou of recovery 

The danger of excessive recoveries 
of general damages in libel actions 
and public interest in free dissemina¬ 
tion of news justify limitation of re¬ 
covery for libel to special damages 
when retraction has not been demand¬ 
ed and refused, so that statute pro¬ 
viding for recovery of special dam¬ 
ages only for libel in newspaper or 
slander by radio unless correction is 
requested and refused is not uncon¬ 
stitutional as denial of due process 
of law. 

Cal.—^Werner v. Southern CaL Asso¬ 
ciated Newspapers, supra. 

2.10 Fla.—^Rotwein v. Gersten, 36 So. 
2d 419, 420, 160 Fla. 736. 

"Since the legislature has plenary 
power to regrulate the marriage 
status, it follows that it may regu¬ 
late, modify, abolish any right grow¬ 
ing out of that relation without vio¬ 
lating constitutional guaranties.” 

Fla.—Rotwein v. Gersten, supra. 

3. Mich.—Straus v. Central Detroit 

Realty Co., 12 N.W.2d 402, 307 

Mich. 669—Detroit Trust Co. v. 
Stormfeltz-Loveley Co., 242 N.W, 
227, 257 Mich. 655, 88 AL.R. 1263 
—Grand River Ave. Christian 
Church V. Berkshire Life Ins. Co., 
236 N.W. 881, 254 Mich. 480. 

N.T,—In re West’s Estate. 26 N.T.S. 
2d 622, 175 Misc. 1044, affirmed 34 
N.T.S.2d 405, 264 App.Div. 701, af¬ 
firmed 46 N.E.2d 501, 289 N.T. 423, 
149 A.L.R. 1365, affirmed 64 S.Ct. 
384, 321 U.S. 36, 88 L.Ed. 526. 
Permitting foreclosnre for iiLStal- 
ments does not show lack of due 
process. 

U.S.—^Prideaux v. Des Moines Joint- 
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Stock Lajid Bank, D.C.Minn., 34 P. 
2d 308, appeal dismissed 51 S.Ct. 
40, 282 U.S. 800, 75 L.Bd. 720. 
Bight of redemption. 

Ill.—Ryan v. Alen, 143 N.E. 852, 312 
Ill. 250. 

Wis.—St. Joseph’s Hospital of Fran¬ 
ciscan Sisters, Milwaukee, v. Ma¬ 
ternity Hospital & Dispensary 
Ass'n, 272 N.W. 669, 273 N.W. 791, 
224 Wis. 422. 

Credit for fair market value 
N.J.—Henderson v. Weber, 35 A.2d 
609, 131 N.J.Law 299, appeal dis¬ 
missed 64 S.Ct. 1270, 322 U.S. 713, 
88 L.Ed. 1555. 

Be-recozrding of chattel mortgages 
Cal.—Security First Nat. Bank of 
Los Angeles v. Sartori, 93 P.2d 863, 
34 Cal.App.2d 408. 

4L Del.—Gallegher v. Davis, 183 A 
620, 7 W.W.Harr. 380. 

"We are not unaware of the in¬ 
creasing frequency of litigation in 
which passengers carried gratuitous¬ 
ly in automobiles, often casual guests 
or licensees, have sought the recov¬ 
ery of large sums for injuries alleged 
to have been due to negligent opera¬ 
tion. . . , Whether there has been 

a serious increase in the evils of 
vexatious litigation in this class of 
cases, where the carriage is by au¬ 
tomobile, is for legislative determina¬ 
tion, and, if found, may well be the 
basis of legislative action further re¬ 
stricting the liability. Its wisdom is 
not the concern of courts.” 

U.S.—Silver v. Silver, Conn., 50 S.Ct. 
57, 58, 280 U.S. 117, 122-123, 74 L. 
Ed. 221, 66 AL.R. 939. 

Cal.—^Werner v. Southern Cal. Asso¬ 
ciated Newspapers, 216 P.2d 825, 
829, 35 Cal.2d 121, 13 AL,R.2d 252. 
Guest’s right of recovery from auto> 
mobile operator 

(1) Statute restricting actions by 
guests against owners or operators 
of automobiles to intentional acci¬ 
dents or those caused by willful or 
wanton disregard of rights of oth¬ 
ers held constitutional exercise of 
police power of state and not uncon¬ 
stitutional deprivation of remedy. 
Del.—Gallegher v. Davis, 183 A 620, 

7 W.W.Harr. 380. 

(2) Amendment to automobile 
guest statute eliminating gross neg¬ 
ligence as ground of recovery held 
not unconstitutional as destroying 
right of recovery for negligence. 

Cal.—^Porsman v. Colton, 28 P.2d 429, 

136 CaLApp. 97, 

(3) Statute relieving owners or op¬ 
erators of automobiles from liability 
for unintentional injuries to gratixi- 
tous guest held not to deny due proc¬ 
ess. 

Wash.—Shea v. Olson, 63 P.2d 615, 
185 Waslu 143, 111 AL.R. 998, opin- 
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property between tbe persons entitled thereto,® 
recovery of condemned property,®-® revival of judg¬ 
ments,®-^^ seduction,stockholders’ liability,® tax¬ 
es,*^ trusts and trustees,"^-® wages,® and witnesses.^ 
The rule has also been followed with respect 
to ^vorkmen’s compensation,^® and in connection 
with such compensation acts it has been held within 
the province of the legislature to change existing 
rules as to presumptions and burden of proof,or 
to establish such rules and that a statute is not 


invalid for thci reason that it places the burden on 
the employer to show that the injury was not the 
result of his negligence,^® or that an injured minor 
would probably not earn more than a certain amount 
after majority,!^ or for the reason that it creates 
a presumption as to the acceptance of its terms, 
as long as the presumption is not unreasonable and 
not conclusive of the rights of the parties,^® or 
as to the fact that a claim comes within the provi¬ 
sions of the act,^*^ or as to dependency.'^® A provi- 


ion adhered to 59 P.2d 1183, 186 
Wash. 700, 111 A.L.R. 1011. 

(4) Statute taJdng from gruest in 
automobile his cause of action 
a.gainst owner or operator, if related 
to such owner or operator in the 
third decree of consanguinity or af¬ 
finity, enacted in exercise of police 
power of state, was not invalid as 
violative of due process. 

TJ.S.—^Harlow v. Ryland, C.A.Ark., 172 
F.2d 784. 

(6) Automobile guest statute, lim¬ 
iting automobile owner's liability for 
injuries to guests to injuries occa¬ 
sioned by willful and wanton miscon¬ 
duct, was not violative of due proc¬ 
ess. 

Ill.—Clarke v. Storchak, 62 lsr.E.2d 
229, 384 Ill. 564, appeal dismissed 
64 S.Ct. 1270, 322 U.S. 713, 88 L,.Ed. 
1655. 

Ohio.—^Rector v, Hyer, App., 41 N.El 
2d 886. 

5. Ohio.—-Katch v. Tipton, 2 N.E.2d 
875, 131 Ohio St. 364. 

MIodificatioxL of right 

L»egislative enactment which inter¬ 
feres with or modifies right to par¬ 
tition does not invade property rights 
and is not in derogation of due proc¬ 
ess clause of constitution. 

Ohio.—Hatch v. Tipton, supra. 
Street iuLprovement bonds 
The remedy of partition as means 
of enforcing lien of 1928 and 1931 
street improvement bonds, having 
been first conferred in 1943 statute, 
was subject to abolishment by legis¬ 
lature, and hence 1945 statute de¬ 
priving a bondholder of such remedy 
did not deny bondholder due process 
of law. 

CaL—Sipe v. Correa, 238 P.2d 989, 38 
Cal,2a 131. 

5.5 ZxLchoate possibility 
Where section of Eminent Domain 
Act authorizing right of action to re¬ 
cover condemned property when work 
of public utility is not commenced 
■within certain period following final 
decision ordering condemnation was 
repealed after condemnation proceed¬ 
ing was instituted and ex i>arte order 
entered vesting title but before case 
came to trial, property owner's inteiv 
eat, if any, under the repealed section 
was merely an Inchoate possibility 
whiclx legislature could permissibly 
t^xaEdnaia and hence deprival of pos¬ 


sible benefits under that section did 
not deprive property owner of due 
process of law. 

U.S.—Sagastivelza v. Puerto Rico 
Housing Authority, C.A.Puerto 
Rico, 195 F.2d 289. 

5.10 S.C.—U. S. Rubber Co. v. Mc¬ 
Manus, 45 S.E.2d 335, 211 S.C. 342. 
5.15 Cal.—^Werner v. Southern Cal. 
Associated Newspapers, 216 P.2d 
825, 35 Cal.2d 121, 13 A-L.R.2d 252. 
Fla.—Rotwein v. Gersten, 36 So.2d 
419, 160 Fla. 736. 

6. Ill.—Kingston v. Old Nat. Bank 
of Centralia, 194 N.E. 213, 359 III. 
192. 

7. U.S.—^Upchurch Packing Co. v. U. 
S., D.C.Ga., 53 F.Supp. 791, affirmed, 
C.CA., 151 F.2d 983, certiorari de¬ 
nied 66 S.Ct. 960, 327 U.S. 803, 90 
L.Ed. 1028. 

Colo.—^Delta Land & Orchard Co. v. 

Zaninetti, 170 P. 964, 64 Colo. 268. 
Kan-—State ex re!. McDov^ell v. Hol¬ 
comb, 117 P.2d 591. 154 Kan. 222. 
Mich.—^Devormer v. City Commission 
of Grand Rapids, 292 N.W. 677, 293 
Mich. 692—Wylie v. City Commis¬ 
sion of Grand Rapids, 292 N.W. 
668, 293 Mich. 571. 

7.5 U.S.—Swanson v. Bates, C.A. 
Okl., 170 F.2d 648. 

8. Seamen 

Act empowering seamen to collect 
half their wages at American ports 
of call does not unconstitutionally 
deprive a foreign vessel of contract 
rights without due process, because 
It renders unenforceable in American 
ports a wage contract lawfully enter¬ 
ed Into abroad. 

U.S.—^The Stratheam, Fla., 256 F. 
631, 168 C.C.A. 25, affirmed Strath¬ 
eam S. S. Co. V. Dillon, 40 S.CL 
350, 252 U.S. 348, $4 L.Ed. 607. 

9. Service of subpoenas by consuls 
Statute providing for service by 

consuls of subpoenas on witnesses 
abroad, who are citizens, and for con¬ 
tempt proceedings in which witness' 
property within United States may 
be seized after notice and proof of 
service and failure to appear, held 
not void. 

U.S.—Blackmer v. U. S., App.D.C., 52 
S.Ct 262, 284 U.S, 421, 76 LJEd. 375. 

10. Kan.—Frimm V, EZansas Power 
and Light Co., 249 P.2d 647, 173 
Kan. 443. 


N.Y.—^Repka v. Fedders Mfg. Co., 
267 N.Y.S. 709, 239 App.Div. 271, 
affirmed 191 N.E. 653, 264 N.Y. 533. 
71 C.J. p 272 note SO-p 274 note 38. 

Abrogation of husband’s right to 
compensation for loss of wife’s serv. 
ices, was held not violative of due 
process clause, husband having no 
vested right to such compensation. 
Mo.—Holder v. Elms Hotel Co., 92 S. 
W.2d 620, 338 Mo. 857, 104 A.L.R. 
339. 

Denial of subrogation 

Where liability of employer under 
death benefit provisions of work¬ 
men's compensation act was imposed 
regardless of negligence of anybody 
and liability was in nature of insur¬ 
ance, provision denying subrogation 
did not abrogate right of action of 
employer for damages on account of 
liability imposed by third party's 
negligence and did not unconstitu¬ 
tionally take employer’s property 
without due process of law. 

Okl.—Updike Advertising System v. 
State Indus. Commission, 282 P.2d 
759. 

11. Iowa—^Hunter- v. Colfax Cons. 
Coal Co., 154 N.W. 1037, 167 N.W. 
145, 175 Iowa 245, L.RA..1917D 16, 
Anu,Cas.l917E 803. 

71 C.J. p 274 note 39. 

12. Mont.—Shea v. North Butte 
Mining Go., 173 P. 493, 66 Mont 
622. 

13. U.S.—^Hawkins v. Bleakly, Iowa, 
37 S.Ct. 255, 243 U.S. 210, 51 L.Ed. 
678, Ann.Cas.l917D 637. 

71 C.J. p 274 note 41. 

14. Wis,—-Town of New Holstein v. 
Daun, 209 N.W. 635, 191 .Wis. 93. 

Buie applied to subdivisloiis of state 
Wis.^—Town of New Holstein v. 
Daun, 209 N.W. 695, 191 Wis. 93. 

15. Colo.—Industrial Commission v. 
Hammond, 236 P. 1006, 77 Colo, 
414. 

71 O.J. p 274 note 43. 

16- Mont-—Shea v. North Butte Min¬ 
ing Go., 179 P. 499, 65 Mont 522. 

17. N.Y.—HcQueeney v. Sutphen & 
Hyer, 153 N.Y.S. 554, 167 App.Div. 
528. 

18. Ala—^Woodward Iron Co. v. 
Jones, 1X6 So. 425, 217 Ala 361, 

71 C.J. p 274 note 46. 
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sioii construed as making proof of the amount of 
compensation paid to the workman prima facie evi¬ 
dence of damages in an action against a third 
party charged with the injury has been held con¬ 
stitutional.^^ 

On the other hand, where the circumstances in¬ 
volved reveal a violation of the general rules above 
set forth, withdrawal or change of remedy consti¬ 
tutes a denial of due process, as with respect to such 
withdrawal or change as to matters concerning 
abolition of courts ,20 alienation of affections,20*5 
banks and banking,^^ breach of contract to mar- 
ry^3L5 carriers ,22 corporations,^^ criminal conversa¬ 
tion,23.5 ejectment,24 taxes,25 and USU 17.26 


§ 615. Limitation or Suspension of Remedy 

While the requirements of due process of law appiy 
to limitation or suspension of remedy, such limitation or 
suspension does not deprive one of property without due 
process if It is reasonable in character. 

While limitations must comply with the require¬ 
ments of due process of law,27 and while a statute 
of limitations which attempts to bar a debt or other 
claim without giving a reasonable time within which 
the right may be preserved is violative of the due 
process clause,28 nevertheless statutes of limitation 
do not necessarily operate to deprive a person of 
property without due process,22 even though enacted 


19. Mich.—Grand Rapids Lumber 
Co. V. Blair, 157 N.W. 29, 190 Mich. 
518. 

90. Pa.—Commonwealth ex rel. Kel¬ 
ley V. Brown, 193 A. 258, 327 Pa. 
135. 

Attempt to ahoUsli rntmicipal court 
without provision for protection of 
rights vested by litigation in such 
court 

Pa.—Commonwealth ex rel. Kelley 
V. Brown, supra. 

2 Q ,5 Ill.—Heck v. Schupp, 68 N.E.2d 
464, 394 Ill. 296. 

21. Ala—^Blythe v. Enslen, 123 So. 
71, 219 Ala 638. 

Denial of remedy to stockholders and 
creditors 

If statute gives superintendent of 
banks exclusive right to litigate and 
collect insolvent hank's claims, with¬ 
out remedy to stockholder or credi¬ 
tors on his refusal, latter would be 
denied “due process.” 

Ala—Blythe v. Enslen, supra 

21.5 Ill.—Heck V. Schupp, 68 N.E. 
2d 464, 394 Ill. 296. 

22. N.T.—Salant v. Pennsylvania R. 
Co., 177 N.X.S. 475, 188 App.Div. 
851. 

Owner’s right to take goods from 
federal controlled carrier 
It would violate the provisions of 
Const.II.S. Amend. XIV § 1, ^ prohib¬ 
iting deprivation of property without 
due process of law, to hold that the 
lawful owner of goods which were 
in transit in the hands of a carrier 
under federal control could not take 
the goods, which were not for gov¬ 
ernment use, because at that time 
they happened to he under federal 
control. 

K.Y.—Salant v. Pennsylvania R. Co., 
supra. 

23. IJ.S.—Terral v, Burke Const. Co., 
Ark.. 42 S.Ct 188, 189, 257 IJ.S. 
629, 66 UEd. 352, 21 A.L.R, 186. 
“The principle established by the 

more recent decisions of this court Is 
that a state ’ may not, in imposing 
conditions upon the privilege of a 


foreign corporation’s doing business 
in the state, exact from it a waiver 
of the exercise of its constitutional 
right to resort to the federal courts, 
or thereafter withdraw the privilege 
of doing business because of its ex¬ 
ercise of such right, whether waived 
in advance or not.” 

U.S.—Terral v. Burke Const. Co., su¬ 
pra. 

N.Y.—Hudson Towboat Co. v, Hali¬ 
fax Ins. Co., 47 N.T.S.2d 468, 471. 
BevocatloxL of licexise of foreign cor¬ 
poration 

Statutes providing for the revoca¬ 
tion of licenses of foreign corpora¬ 
tions to do business in the state 
when they remove or attempt to re¬ 
move cause to a federal court, vio¬ 
lates due process requirements. 

U.S.—Terral v. Burke Const. Co., 
Ark., 42 S.Ct. 188, 189, 257 U.S. 
629, 66 L.Ed. 352, 21 A-L.R. 186. 
Ill.—^People ex rel. Hakanson v. 
Palmer, 11 N.E.2d 931, 367 Ill. 513, 
certiorari denied 58 S.Ct. 942, 304 

U. S. 561, 82 L.Bd, 1528. 

N.C,—^Rhodes v. New York Life Ins. 

Co., 148 S.E. 439, 197 N.C. 337. 
Extending improper protection to mu¬ 
nicipal corporation 
A provision of city charter amend¬ 
ment that no suit to recover damag¬ 
es for personal Injury shall be 
brought against city without first 
obtaining consent of majority of city 
commissioners is void as violating 
injured person’s constitutional guar¬ 
anty of remedy by due course of law. 
Tex.—City of Terrell v. Howard, 
Com.App., Ill S.W,2d 692. 

23.5 Ill.—^Heck v. Schupp, 68 N.E. 
2d 464, 394 Ill. 296. 

24. N.Y.—Guttag v. Shatzkin, 186 
N.Y.S. 47, 194 App.Div. 509, re¬ 
versed on other grounds 130 N.E. 
929, 230 N.Y. 647. 

25. U.S.—Security Nat. Bank of Wa¬ 
tertown, S. D., V. Young, C.C,AS. 

D., 55 P.2d 616, 84 A,L,R. 100, cer¬ 
tiorari denied Security Nat. Bank 

V. Young, 62 S.Ct. 602, 286 U.S. 551, 
76 L.Ed. 1287. 
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26. U.S.—^Brierley Commercial 

Credit Co., D.C.Pa., 43 F.2d 724, af¬ 
firmed, C C.A-, 43 P.2d 730, certio- 
rarf denied 61 S.Ct 182, 282 U.S. 
897, 75 L-Ed- 790. 

As to pending actions 

Statute reenacting usury statute 
and rendering same ineffective as to 
contracts executed before effective 
date as applied to pending action 
would violate due process clause. 
U.S.—Brierley ▼. Commercial Credit 
Co., supra. 

27- Cal.—California Employment 

Stabilization Commission v. Payne, 
187 P.2d 702, 31 Cal.2d 210. 

Pa.—^Philadelphia, B. & W. R. Co. v. 
Quaker City Flour Mills Co., 127 
A. 845, 282 Pa. 362. 

S.C.—^U. S. Rubber Co. v. McManus, 
45 S.E.2d 335, 211 S.C 342. 

2S. Cal.—California Employment 

Stabilization Commission v. Payne, 
187 P.2d 702, 31 CaL2d 210. 

Miss.—^Bell V. Union & Planters’ 
Bank & Trust Co., 130 So, 486, 168 
Miss. 486. motion overruled 131 So. 
257, 161 Miss. 275. 

N.Y.—^Thomann v. City of Roches¬ 
ter. 245 N.Y.S. 680, 230 App.Div. 
612, affirmed 176 N.E. 129, 256 N. 
Y. 165, reargument denied 177 N. 

E. 196, 256 N.Y. 692. 

S.C.—U. S. Rubber Co. v. McManus, 
45 S.B.2d 335, 211 S.C. 342—Gilles¬ 
pie V. Pickens County, 14 S.K2d 
900, 197 S.a 217. 

29. U.S.—^Atchafalaya Land Co. v. 

F. B. W'illiams Cypress Co., La., 42 
S.Ct. 284, 258 U.S. 190, 66 L.Ed. 
559. 

Wilson & Co. V. City of Jackson¬ 
ville. C,A.Fla., 170 F.2d 876—Zala- 
tuka V. Metropolitan Life Ins. Co., 
aC.A.Wis., 90 F.2d 230. 

U. S. V. Mitchell, D.aMo., 86 F. 
Supp. 453—Reid v. Solar Corp^, D. 
C.Iowa, 69 P.Supp. 626. 

Wight V. Police Jury of Parish 
of Avoyelles, CLC-A-La,. 864 F. 
706. 

CaL—California Employment Stabili¬ 
zation Commission v. Payne, 187 P. 
2d 702, 31 CaL2d 218. 
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subsequently to the arising of the claim,nor does ments,^l and limitations work a denial of due proc- 
a decision barring relief for failure to sue within ess only when so short as to deny an effective rcm* 
the prescriptive period violate due process require- 


Rombotis v. Pink, 201 P.2d 588 
89 Cal.App.2d 378. 

Ga.—Kelly v. Hall, 12 S.E.2d 881 
191 Ga. 470. 

Kan.—Hushaw v. Kansas Farmers’ 
Union Royalty Co., 86 P.2d 559, 149 
Kan. 64, appeal dismissed 59 S 
Ct 1046, 307 U.S. 615, 83 HEd 
1496, rehearing* denied 60 S.Ct. 70, 
308 U.S. 634, 84 L.Ed. 527. 

La.—State ex reL Mnslow v. Louisi¬ 
ana Oil Refining Corporation, App., 
176 So. 686, affirmed 58 S.Ct. 832, 
304 U.S. 197, 82 L.Ed. 1287, rehear¬ 
ing denied 58 S.Ct. 1044, 304 U.S. 
589, 82 L.Ed. 1649. 

Nix V. Lancaster & Wight, 8 La. 
App. 402. 

Md.—^Allen v. Dovell, 66 A.2d 795, 

193 Md. 359. 

Mo.—Simmons v. Friday, 224 S.W. 
2d 90, 359 Mo. 812—State ex rel. 
Bier v. Bigger, 178 S.W.2d 347, 
352 Mo. 502. 

Imse-Schilling Sash & Door Co. 
▼. Kellems, 179 S.W.2d 910, 237 Mo. 
App. 960—^Hedges v. McKittrick, 
App,, 153 S,W.2d 790. 

N.T.—^Dee v. State Tax Commission, 
IS N.T.S. 719, 257 App.Div. 531, 
affirmed In re Dee’s Will, 25 N.E. 
2d 394. 282 N.T. 617. 

N.C.-—Sheets v. Walsh, 6 S.E.2d 817, 
217 N.C. 32. 

Okl.—^Woods V. Phillips Petroleum 
Co., 261 P.2d 505, 207 Okl. 490— 
Shanks v. Blaine’s Heirs, 206 P.2d 
978, 201 Okl. 350—Baccus v. Pank- 
ratz, 194 P.2d 880, 200 Okl. 390— 
Baccus V. Banks, 192 P.2d 683, 199 
Okl. 647, appeal dismissed Reeder 
V. Banks, 68 S.Ct, 743, 333 U.S. 
858, 92 D.Ed. 1138, rehearing de¬ 
nied 68 S.Ct. 911, 333 U.S, 883. 92 
L.Ed. 1158—City of Bristow ex 
rel. Hedges v. Groom, 151 P.3d 936, 

194 OkL 384. 

Pa.—^Agostin v. Pittsburgh Steel 
Foundry Corp.f 47 A.2d 680, 354 
Pa. 543. 

In re Hall’s Estate, 36 Pa.Dist. 
& Co. 682. 

S.C.— J. F. Floyd Mortuary, Inc. v. 
Newman, 73 S.E.2d 444, 222 S.C. 
421—U. S. Rubber Co. v. McMan¬ 
us. 45 S.E,2d 335, 211 S.C. 342— 
Gillespie v. Pickens County, 14 
S.B.2d 900. 197 S.C. 217. 

Tex.—^Home Ins. Co. v, Dick, Com. 
App., 15 S.W.2d 1028, reversed on 
other grounds 50 S.Ct 338, 281 
U.S. 397, 74 L.Ed. 926, 74 A.L.R, 
701. 

Wash.—^New York Merchandise Co. 
r. Stout, 264 P.2d 863, 43 Wash.2d 
825. 

Wis.—^In re Bocher’s Estate, 23 N.W. 
2d 61S, 249 Wls. 9, followed in 
DUlett V. Rollmann. 23 N.W. 2d 
t2% 249 Wis. 9—^McCoy v. Kenosha 


County, 218 N.W. 348, 195 Wis. 
273, 57 A.L.R. 412. 

JSlectioiL contest 

. The legislature in providing for a 
contest of a primary election may, 
consistently with due process, limit 
the time for bringing proceedings. 
La.—State v. Michel, 46 So. 430, 121 
La. 374. 

Ziimltatloiis where none previonsly 
imposed 

(1) The legislature may establish a 
new limitation where none existed 
before. 

N.T.—Dee v. State Tax Commission, 
13 N.T.S.2d 719, 257 App.Div. 631, 
affirmed In re Dee’s Will, 25 N.E. 
2d 394, 282 N.T. 617. 

(2) Under Fourteenth Amendment 
to federal Constitution, state legis¬ 
lature may prescribe limitation of 
time for bringing suits, where none 
previously existed, as well as short¬ 
en time for commencing suits to 
enforce existing causes of action, 
if reasonable time therefor, consid¬ 
ering all circumstances, be given 
by new law before bar takes effect, 
and act declaring statute, requir¬ 
ing commencement of action against 
railroad company for damages from 
construction of road or repairs 
thereto within five years after 

I cause of action accrues, applicable 
I to actions against electric power 
companies, was held not unreason- 
I able. 

N.C.—Blevins v. Northwest Caro¬ 
lina Utilities, 184 S.E. 617, 209 
N.C. 683. 

ZTo lessening of property rights 
Statutes of limitation do not les- 
i sen property rights or impair the 
obligation of contracts, but only re- 
, quire that they be asserted within 
a prescribed time. 

U.S.—^Atchafalaya Land Co. v. P. B. 
Williams Cypress Co., La., 42 S. 
Ct. 284, 258 U.S. 190, 66 L.Ed. 559. 

Joint deposits and survivorship 

Provisions of a banking law to 
the effect that a joint deposit shall 
be conclusively presumed to belong 
to the survivor on the death of one 
joint depositor have been construed 
as in the nature of a limitation of 
action which in effect limits the 
right to sue to show different facts 
to the lifetime of one of the deposi¬ 
tors, and when so regarded is not 
contrary to due process require¬ 
ments inasmuch as it merely limits 
the time within which an action 
may be brought. 

N.T.—^Heiner v. Greenwich Savings 
Bonk, 193 N.T.S. 291, 118 Misc. 
326. 


Prescription 

(1) Laws recognizing acquisition 
of realty and personalty by pre¬ 
scription as against true owner do 
not deprive true owner of his prop¬ 
erty without due process of law. 
La.—State ex rel. Muslow v. Louisi¬ 
ana Oil Refining Corporation, App., 
176 So. 686, motion denied 177 
So. 476, affirmed 58 S.Ct. 832, 301 
U.S. 197, 82 L.Ed. 1287, rehearing 
denied 58 S.CL 1044, 304 US 589 
82 L.Ed. 1649. 

(2) Statute making mineral 

[ rights imprescriptible for nonuser 
as against the United States does 
not violate the due process clause 
of the federal Constitution. 

U.S.—U. S. V. Nebo Oil Co., D.C. 
La., 90 P.Supp. 73, affirmed, CA., 
190 P.2d 1003. 

United States may limit enforce¬ 
ment of claims against itself with¬ 
out unconstitutionally impairing ob¬ 
ligation of its contracts, and may 
thus limit claims against its citi¬ 
zens without unconstitutionally de¬ 
priving claimants of their property. 
U.S.—Jenkins v. U. S., C.C.A.Ga., 86 
P.2d 123, certiorari denied 67 S. 
Ct. 673, 300 U.S. 675, 81 L.Ed. 
880, rehearing denied 57 S.Ct. 789, 
301 U.S. 713, 81 L.Ed. 1365. 

30. U.S.—^Jenkins v. U. S., supra. 
Cal.—California Employment Stabil¬ 
ization Commission v. Payne, 187 
P.2d 702, 31 Cal.2d 210. 

Ga.—Kelly v. Hall, 12 S.E.2d 881, 191 
Ga. 470. 

N.T.—Dee v. State Tax Commission. 
13 N.T.S.2d 719, 257 App.Div. 531, 
affirmed In re Dee’s Will, 25 N,E. 
2d 394, 282 N.T. 617. 

Vanderbilt v. Hegeman, 284 N. 
T.S. 586, 157 Misc. 908. 

N.C.—Sheets v. Walsh, 6 S.E.2d 817, 
217 N.C. 32. 

Wash.—^Mattson v. Department of 
Labor and Industries, 29 P.2d 675, 
176 Wash. 345, affirmed 55 S.Ct 
14, 293 U.S. 151, 79 L.Ed. 251. 

31. Ala.—Huey v. Brock, 92 So. 904, 
207 Ala. 175, certiorari denied 42 
S.Ct, 585, 259 U.S. 581, 66 L.Ed. 
1074, and error dismissed 43 S.Ct 
433, 261 U.S. 609, 67 L,Bd. 825. 

Title of reversioners 

A decision holding that the title 
of reversioners was destroyed by 
failure to bring an action within the 
prescriptive period, but during the 
life of the owner of the particular 
estate, against the owner of the 
equitable title, which title was se¬ 
cured in an action to which they 
were not parties, did not deprive 
reversioners of due process. 

Ala.—^Huey v. Brock, supra. 
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eciy.32 The legislature, without violation of the 
guaranties of due process of law, may extend the 
period of limitations,S3 and may make such exten¬ 
sion applicable to causes of action which have al¬ 
ready accrued.^^ In like manner, it may reduce the 
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period,35 and may make such reduction applicable 
to existing causes of action,36 subject, however, to 
the conditions that it may not entirely take away the 
right to sue,37 or so unreasonably shorten the pe- 


32. Ariz.—Crawford v. Hunt, 17 P. 
2d 802, 41 Ariz. 229. 

_Masin v. Bassford, 46 ir.E.2d 

366, 381 Ill. 569. 

_Sheets v. Walsh, 6 S.E.2d 817, 

217 N.C. 32. 

Ten days 

A limitation of ten days in which 
a bank may enjoin the superintend¬ 
ent of banks from further proceed¬ 
ing after he has taken possession 
under statute because of bank's in¬ 
solvency is reasonably consistent 
with due process of law. 

Cal.—State Sav. etc., Bank v. Ander¬ 
son, 132 P. 765, 165 Cal. 487, L.R. 
A.1915E 675. 

Twenty days 

The statutory provision that no 
proceeding questioning validity of 
bonds issued for municipal electric 
plant shall be commenced after 
twenty days from publication of 
election resolution and statement is 
reasonable under due process clause 
of state constitution. 

Tenn.—Tennessee Electric Power 
Co. V, Mayor and Aldermen of 
Town of Fayetteville, Tenn., 114 
S.W.2d 811, 173 Tenn. 111. 

Three months held a reasonable 
period, under facts. 

Ariz.—Crawford v. Hunt, 17 P.2d 
802, 41 Ariz. 229. 

Kan.—^Davis v. City of El Dorado, 
267 P. 7, 126 Kan, 163. 

Six months 

Statute providing that existing 
causes of station on claims for wag¬ 
es or for a liability for failure to 
pay wages must be commenced with¬ 
in six months after effective date 
of statute is valid as applied to 
action by employee under Fair La¬ 
bor Standards Act. 

U.S.—Reid v. Solar Corp., D.C.Iowa, 
69 P.Supp. 626. 

XTureasonable burden Imposed 

Act prohibiting action against 
electric companies for damages from 
use and occupancy of lands for 
transmission lines, unless commenc¬ 
ed within six months after passage 
of act, held void as imposing unrea¬ 
sonable burden on owners of prop¬ 
erty taken by such companies in 
violation of Fourteenth Amendment 
to federal Constitution. 

—Blevins v. Northwest Caro¬ 
lina Utilities, 184 S.E. 617, 209 
N.a 683. 

U.S.—^Wright V. Union Central 
Life Ins. Co., Ind., 58 S.Ct. 1025, 
304 U.S. 602, 82 L.Ed. 1490, re¬ 
hearing denied 59 S.Ct, 56, two 
305 U.S, 668, 83 UEd. 434— 


Home Building & Loan Ass’n v. 
Blaisdell, Minn.. 54 S.Ct. 231, 290 
U.S. 398. 78 L.Ed. 413, 88 A.L.R. 
1481. 

U. S. V. Mitchell, D.C.Mo., 86 P. 
Supp. 453. 

D.a—Kling V. Haring. 11 F.2d 202, 
66 App.D.C. 153, certiorari denied 
46 S.Ct. 485, 271 U.S. 671, 70 L.Ed. 
1143. 

Ga.—Sutton v. Hancock, 45 S.E. 504, 
118 Ga. 436. 

Mo.—Corpus Juris Secundum cited in 
Spitcaufsky v. Hatten, 182 S.W. 
2d 86, 104, 353 Mo. 94. 160 A,L.R. 
990, 

N.T.—Gallewski v. H. Hentz & Co., 
93 N.E.2d 620, 301 N.T. 164. 

Pa.—^Agostin v. Pittsburgh Steel 
Foundry Corp., 47 A.2d 680, 354 
Pa. 543. 

12 C.J. p 1225 note 49. 

Exclusion of time 

Statute excluding from limitation 
period time from nationalization of 
foreign corporation to appointment 
of receiver plus three years regard¬ 
less of whether claim had been bar¬ 
red by limitations before enactment 
of statute was not violative of due 
process. 

U.S.—Steingut v. Guaranty Trust 
Co. of N. T.. 68 F.Supp. 623, af¬ 
firmed, C.C.A., 161 P.2d 671, mod¬ 
ified on other grounds 60 F.Supp. 
103, certiorari dismissed 68 S.Ct. 
81, two cases, 332 U.S. 753, 92 
L.Ed. 339, 68 S.Ct. 89, 332 U.S. 
753, 92 L.Ed. 339, and 68 S.Ct 90, 
two cases, 332 U.S. 753, 92 L.Ed. 
340, certiorari denied 68 S.Ct. 106, 
two cases 332 U.S. 807, 92 L.Ed. 
386. 

34. U.S.—^Lakewood Engineering 

Co. V. New York Cent. R. Co., D. 
C.Ohio, 2 F.2d 121, error dismiss¬ 
ed New York Cent. R. Co. v. Lake- 
wood Engineering Co., 46 S.Ct 201, 
269 U.S. 598, 70 L.Ed. 432. 

Standiey v. U. S. Railroad Ad¬ 
ministration, D.C.Ohio, 271 P. 794. 
N.T.—Gallewski v. H. Hentz & Co., 
93 N.E.2d 620. 301 N.T. 164—Rob¬ 
inson V. Robins Dry Dock & Re¬ 
pair Co., 144 N.E. 579, 238 N.T. 
271, 36 A.L.R. 1310, reargument 
denied 147 N.E. 171, 239 N.T. 604, 
error dismissed Robins Dry Dock 
& Repair Co. v. Robinson, 46 S.Ct 
636, 271 U.S. 649, 70 L.Ed. 1131. 

12 C.J. p 1225 note 60. 

35. U.S.—U. S. V. Mitchell, D.C.Mo., 
86 F.Supp. 453. 

Ark.—Steele v. Gann, 123 S.W.2d 620, 
197 Ark. 480, 120 A.L.R. 764. 

Cal.—Rombotis v. Fink, 201 P.2d 
688, 89 Cal.App.2d 378. 
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Colo.—^Pt Lyon Canal Co. v. Ar¬ 
kansas Valley Sugar Beet eta. 
Land Co., 90 P. 1023, 39 Colo. 332. 

Del.—Cranston v. New Process Fi¬ 
bre Co., 74 A,2d 818, 6 Terry 368. 

Mich.—Griffin v. Kennedy, 112 N.W. 
756, 148 Mich. 583. 

Mo.—Corpus Juris Secundum dtod 
in Spitcaufsky v. Hatten, 182 S. 
W.2d 86, 104, 353 Mo. 94, 160 A. 
L.R. 990. 

N.T.—Dee v. State Tax Commission, 
13 N.Y.S.2d 719, 267 App.Div. 531, 
affirmed In re Dee’s Will, 25 N.E. 
2d 394, 282 N.T. 617. 

Rochester Sav. Bank v, Stoelt- 
zen & Tapper, 26 N.Y.S.2d 718, 
176 Misc. 140. 

N.C.—Sheets v. Walsh, 6 S.E.2d 817, 
217 N.C. 32. 

Okl.—Baccus v. Banks, 192 P.2d 
683, 199 Okl. 647, appeal dismiss¬ 
ed Reeder v. Banks, 68 S.Ct 743, 
333 U.S. 858, 92 L.Ed. 1138, re¬ 
hearing denied 68 S.Ct 911, 333 
U.S. 883, 92 L.Ed. 1158. 

Pa.—^Agostin v. Pittsburgh Steel 
Foundry Corp., 47 A.2d 680, 354 
Pa. 543. 

S.C.—U. S. Rubber Co. v. McManus, 
45 S.E.2d 335, 211 S.C. 342—Cor¬ 
pus Juris Secundum cited in Gil¬ 
lespie V. Pickens County, 14 S.B. 
2d 900, 905, 197 S.C. 217. 

36. Ark.—Steele v. Gann, 123 S.W. 
2d 620, 197 Ark. 480, 120 A.L.R. 
754. 

Cal.—Rombotis v. Fink, 201 P.2d 
588, 89 Cal.App.2d 378. 

Mass.—Mulvey v. Boston, 83 N.E. 
402, 197 Mass. 178, 14 Ann.Cas. 
349. 

N.T.—^Dee v. State Tax Commission, 
13 N.Y.S.2d 719, 257 App.Div. 531, 
affirmed In re Dee’s Will, 25 N.E.2d 
394. 282 N.T. 617. 

S.C.—^U. S. Rubber Co. v. McMan¬ 
us. 45 S.E.2d 335, 211 S.C. 342— 
Corpus Juris Secundum dted in 
Gillespie v. Pickens County, 14 S. 
E.2d 900, 905. 197 S.C. 217, 

12 C.J. p 1225 note 52. 

37. Cal,—Geimann v. San Francis¬ 
co Police Comrs., 112 P. 553, 158 
Cal. 748. 

Del.—Cranston v. New Process Pibte 
Co., 74 A.2d 818, 6 Terry 368. 

Iowa.—Thoeni v. Dubuque?, 88 N.W. 
967, 116 Iowa 482. 

N.T.—Dee v. State Tax Commission, 
13 N.T.S.2d 719, 257 App.Div. 531. 
affirmed In re Dee's Will, 25 N.E, 
2d 394. 282 N.T. 617. 

S.C.—U. S. Rubber Co. v. McManus, 
45 S.E.2d 336, 211 S.U 342—Cor. 
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riod as practically to take away all remedy.^ 8 In 
determining what constitutes a reasonable time, the 
period which elapses between the enactment of the 
statute and its taking effect is also to be taken into 
consideration.88 Although the effect of a statute 
of limitation in connection with the adverse pos¬ 
session of property may be to take the title out of 
one person and vest it in another, it does not, for 
this reason, constitute a taking without due process 
of law.^® The question of whether or not a statute 
of limitations violates due process is not dependent 
on the nature of the claim the party can assert, 
since the defects can be mere irregularities or in¬ 
formalities or the defects can be jurisdictional.^®-^ 
The legislature can, by a statute of limitations, bar 
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the right to assert a jurisdictional defect hy one who 
is not in possession of the realty involved.'* 

The legislature may not, however, under the 
guise of a statute of limitation, deprive any person 
of vested rights,nor may it require a person hav¬ 
ing title and possession to take the initiative in court 
proceedings under penalty of being deprived of his 
property rights.*^ An agency of the state, except 
where it is given powers by the constitution, derives 
its authority from the legislature, which may add 
to or take away from those powers at will, and, 
therefore, a statute operating immediately to cut 
off an existing remedy and by retroactive applica¬ 
tion depriving a state agency only of a vested right 


pus Juris Secundum quoted lu Gil¬ 
lespie V, Pickens County, 14 S.E. 
2d SOG, S06, 197 S.a 217. 

38» Ark.—Steele v. Gann, 123 S.W. 
2d 520, 197 Ark. 480, 120 A.L.R. 
754. 

Cal.—California Employment Sta¬ 
bilization Commission v. Payne, 
187 P.2d 702, 31 Cal.2d 210. 

Rombotis v. Fink, 201 P.2d 688, 
89 Cal.App.2d 378. 

Eel.—Cranston v. New Process Fibre 
Co., 74 Au2d 818, 6 Terry 368. 
Mo.—-Oorims Juris Secuudum cited 
in Spitcaufsky v. Hatten, 182 S. 
W.2d 86. 104, 353 Mo. 94, 160 
A.LuR. 990. 

N.T.—^Eee v. State Tax Commission, 
13 N.T.S.2d 719. 257 App.Div. 531, 
affirmed In re Dee’s Will, 25 N.E. 
2d 394, 282 N.Y. 617. 

Rochester Sav. Bank v. Stoelt- 
zen & Tapper, 26 N.T.S.2d 718, 
176 Misa 140. 

Okl,—Baccus v. Banks, 192 P.2d 683, 
199 Okl. 647, appeal dismissed 
Reeder v. Banks, 68 S.Ct. 743, 333 

U. S. 858, 92 L.Ed. 1138, rehearing 
denied 68 S.Ct. 911, 333 U.S. 883, 
92 UEd. 1158. 

Pa. —Philadelphia, B. & W. R. Co. 

V. Quaker City Flour Mills Co., 
127 A. 846, 282 Pa. 362. 

S.C.—U. S. Rubber Co. v. McManus, 
45 S.E.2d 335, 211 S.C. 342—Cor. 
xms Juris E»ecundum quoted lu Gil¬ 
lespie V. Pickens County, 14 S.E. 
2d 900. 906, 197 S.a 217. 

12 aJ. P 1225 note 54. 

‘Crnreasouable shortening shown 

Transportation act, fixing time lim¬ 
it of three years for carriers to sue 
for charges, abrogates state six-year 
statute, and if applicable retrospec¬ 
tively to cause of action accruing 
more than three years before act 
was passed, without giving right to 
aue^ would violate due process clause 
ot federal Constitutlon. 

Pa.—Philadelphia, B. & W. R. Co. v. 
Quaker City Flour Mills Cow, 127 
Al 846, 283 Pa 362. 


Grace lyeriod held sufficient 

(1) Six months. 

Del.—Cranston v. New Process Fibre 
Co., 74 A.2d 818, 6 Terry 368. 

(2) Two years. 

N.C.—Sheets v. Walsh, 6 S.B.2d 817, 
217 N.C. 32. 

39. Cal.—California Emplo 3 ment 

Stabilization Commission v. 
Payne, 187 P.2d 702, 31 Cal.2d 
210 . 

Iowa—Collier v. Smaltz, 128 N.W. 
396, 149 Iowa 230, Ann.Cas.l912C 
1007—Wooster v. Bateman, 102 
N.W. 621, 126 Iowa 652. 

12 C.J. p 1225 note 65. 

40. Neb.—^liinton v. Heye, 95 N.W. 
1040, 69 Neb. 460, 111 Am.S.R. 556. 

Okl.— Corpus Juris Secundum cited 
in Williams v, Bailey. 268 P.2d 
868, 871. 

112 C.J. p 1225 note 56. 

! 40.5 Iowa—Swanson v. Pontralo, 

I 27 N.W.2d 21, 238 Iowa 693. 

! 40.1.0 Iowa—Swanson v. Pontralo, 

I supra 

N-Y.—Dunkum v. Maceck Bldg. 

! Corp.» 176 N.B. 392, 256 N.Y. 276. 

41- U.S.—Valleytown Tp. v. Wo¬ 
men’s Catholic Order of Forest¬ 
ers, C.C.A,N.C., 115 F.2d 459, 

Cal.—California Employment Stabil¬ 
ization Commission v. Payne, 187 
P,2d 702, 31 Cal.2d 210. 

Kan.—^Murrison v. Fenstermacher, 
203 P.2d 160, 166 Kan. 668, 7 A. 
L.R,2d 1360—Siefkin v. Siefkin, 
92 P.2d 1006, 150 Kan. 396. 

Da—Williams v. Bayou Sale Drain. 

Dist, 58 So, 847, 130 La 969. 

N.J.—State by Parsons v. Standard 
Oil Co., 74 A.2d 665. 6 N.J. 281, 
affirmed Standard Oil Co. v. State 
of New Jersey by Parsons, 71 S, 
Ct 822, 341 U.S. 428, 95 L.Ed. 1078. 

State by Parsons v. Standard 
Oil Co., 68 A.2d 499, 5 N.J.Super. 
460. 

Okl.— corpus Juris Secundum cited 
itt Williams v. Bailey, 268 P.2d 
868, 871. 


S.C.—U. S. Rubber Co, v. McManus, 
45 S.E.2d 335, 211 S.C. 342. 
Contract rights 

A suspension of the time within 
which an action could be brought 
under the terms of the contract 
would be a violation of the Fifth 
Amendment. 

U.S.—New York Cent R. Co. y. Laz¬ 
arus, aC.A.N.Y., 278 F. 900. 

Retroactive applicatlou as betwe«i 
mortgagor and mcrtgagee 
Civil Pract.Act § 46, which amend¬ 
ed Code Civ.Proc. § 379. by provid¬ 
ing, by striking the words “an ad¬ 
verse," that an action to redeem 
real property from a mortgage may 
be maintained by mortgagor against 
mortgagee in possession, unless he 
or they have continuously maintain¬ 
ed possession for twenty years after 
breach of condition of mortgage, 
held unconstitutional, in so far as 
it is sought to be applied retroac¬ 
tively as a statute of limitations. 
N.Y.—Mooney v. Miller, 195 N.Y.S. 
437, 119 Misc. 134. 

TTuited States and Zudiaa. wards 
Recovery cannot be limited by 
state statute or decision where it 
would deprive the United States and 
its Indian wards of the full restitu¬ 
tion or compensation to which they 
are entitled under the due process 
clause. 

U.S.—Board of Com’i*s of Jackson 
County V. U. S., CCjAKan., 100 
F.2d 929, modified on other 
grounds 60 S.Ct. 285, 308 U.S. 343, 
84 L.Ed. 313. 

42. Kan.—^Murrison v. Fenster¬ 
macher, 203 P.2d 160, 166 Kan. 
568, 7 A.DR.2d 1360. 

Miss.—^Leavenworth v. Claughton, 19 
So.2d 815, 197 Miss. 606—Dingey v. 
Paxton, 60 Miss. 1038. 

OkL—Corpus Juris Seouudum died 
in Williams v. Bailey, 268 P.2d 
868, 871. 

Or.-Martin v. White, 100 P. 290, 63 
Or, 319. 

Pa—Girard Trust Co. y. Pennsyl- 
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is not invalid as violative of due process.^2.5 The 
removal of the bar of a statute which has once at¬ 
tached is held by some authorities to be contrary 
to due process of law,^^ while other authorities 
hold that due process does not forbid such removal 
where no property rights have attached and that 
the removal operates simply to take away the de¬ 
fense of the statute to a valid claim.^^ Thus, where 
a claim barred by the statute of limitations is other¬ 
wise valid, the legislature may remove the bar of 
the statute but a title to real estate acquired by 
adverse possession cannot be disturbed by a legisla¬ 
tive removal of the bar of the statute, as explained 
supra § 226, and where a right of action for the 
recoveiy of real property has become barred by 
limitations a later act attempting to repeal or re- 
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move such bar after it has become complete con¬ 
stitutes a deprivation of property without due 
process of law.*^® Where a specific statute of 
limitations in effect lifted the bar of a general 
statute, litigants are not denied due process because 
they had no opportunity to submit to the court testi¬ 
mony of legislators as to the legislative intent.'*^-^ 

Suspension of remedies for the collection of 
claims or enforcement of rights may be sustained 
as not constituting a denial of due process where 
there exists an emergency requiring such suspen¬ 
sion for the welfare of the public and where the 
statutes enacting such suspension are reasonable 
in character,as in the case of mortgage moratori¬ 
um acts,4S bankruptcy law provisions permitting 
stays of proceedings,^^ statutes suspending liquida- 


vania R* Co., 71 Pa..I0ist. & Co. 633, 
fiffl yrnfed 73 A—2d 371, 364 Ps.. 676- 

42.5 Cal.—California Employment 

StaJbilization Commission v. Payne, 
187 P.2d 702, 31 Cal.2d 210. 

43 , xJ.S.—^Valleytoxvn Tp. v. Wo¬ 
men's Catholic Order of Forest¬ 
ers, C.C.A.N.C., 115 F.2d 459. 

Kan.—Siefkin v. Siefkin, 92 P.2d 
1005, 150 Kan. 396. 

—^Peninsula Produce Exchange 
V. New York, P. & N. P. Co., 137 
A. 350. 162 Md. 694, affirmed 48 
act 322, 276 U.S. 599, 72 L.Ed. 
724, 

12 C.J. P 1225 note 59. 

Additional remedies 

Statute reviving action against 
(arriers for overcharges barred by 
limitation held ‘'taking property 
without due process” and extension 
of time allowed to sue carriers for 
overcharges did not permit suit in 
state court on barred claim, al¬ 
though remedies provided were ad¬ 
ditional. 

Md-—^Peninsula Produce Exchange 
V. New York, P. & N. R. Co., su- 
pra. 

44. U.S.—Chase Securities Corp. v. 
Donaldson, Minn., 65 S.Ct. 1137, 
325 U.S. 304, 89 L.Ed. 1628, re¬ 
hearing denied 65 S.Ct 1561, 325 
U.S. 896, 89 L.Bd. 2006. 

Conn.—Gilbert v. Selleck, 106 A. 439, 
93 Conn. 412. 

N.J.—State by Parsons v. Standard 
Oil Co., 74 A.2d 565, 6 N.J. 281, af¬ 
firmed, Standard Oil Co. v. State 
of New Jersey by Parsons, 71 S. 
Ct 822, 341 U.S. 428, 95 L.Ed. 1078. 
N.T.—Gallewskl v. H. Hentz & Co., 
93 N.R2d 620, 301 N.Y. 164—Peo¬ 
ple V. Haverstraw Bd. of Educa¬ 
tion. 110 N.T.S. 769, 126 App.Div. 
414, affirmed 86 N.E. 1130, 193 N, 

T. 601- 

Wasb.—Herr v, Schwager, 258 P- 
1039, 146 Wash. 101. 

4fi- XT.S.—Chase Securities Corp. v. 


Donaldson, Minn., 65 S.Ct 1137, 
325 U.S. 304, 89 L.Ed. 1628, re¬ 
hearing denied 65 S.Ct 1561, 325 

U. S. 896, 89 L.Ed. 2006. 

Ind.—Jackson Kill Coal, etc., Co. 

V. Sullivan County Comrs., 104 
N.R 497, 181 Ind. 335. 

N.Y.—Gallewski v. H. Hentz & Co., 
93 N.R2d 620, 301 N.Y. 164. 

Pa.—Agostin v, Pittsburgh Steel 
Foundry Corp., 47 A2d 680, 364 Pa. 
643. 

Wash.—State v. Aberdeen, 74 P. 

1022, 34 Wash. 61. 

Tolling during war period 

Statutory Interference with de¬ 
fendant’s right to invoke statute of 
limitation caused by retroactive leg¬ 
islation tolling statute of limitation 
during War period, as to claim aris¬ 
ing because of transaction occur¬ 
ring in enemy country, did not vio¬ 
late due process of law. 

U.S.—^Bernstein v. N. V. Nederland- 
sche-AmCrikaansche Stoomvaart- 
MaatschappiJ, aA.N.T., 173 F.2d 
71, mandate amended 210 P.2d 375. 

46- U.S.—Stewart v. Keyes, Okl., 
55 S.Ct 807, 295 U.S. 403, 79 L. 
Ed, 1507, rehearing denied 66 S. 
Ct 81. 296 U.S. 661, 80 L.Ed. 470. 

Inherited land of Indian 

Where any right of full-blood 
Creek Indian to recover interest in 
inherited land, sold during his in¬ 
competency by guardian, had be¬ 
come harred by statutes of limita¬ 
tion, federal statute attempting to 
free such causes of action from any 
bar of statutes of limitation, not¬ 
withstanding full period of limita¬ 
tion had run prior to approval of 
statute, held unconstitutional as 
denial of due process. 

U.S.—Stewart v. Keyes, supra. 

46.5 U.S.—Chase Securities Corp. v. 
Donaldson, Minn., 66 S.Ct. 1137, 
325 U.S. 304, 89 L.Ed. 1628, rehear¬ 
ing denied 65 S.Ct. 1561, 325 U.S. 
896, 89 L.Ed. 2006. 

775 


47- U.S.—Gibbes v. Zimmerman, S. 
a, 64 S.Ct. 140, 290 U.S. 326, 73 
L.Ed. 342. 

In re Chicago, R. L & P. Ry. Co., 

C. C.AI11., 110 P.2d 395. 

U. S. V. Sosnowitz & Lotstein, 

D. C.Conn., 50 F.Supp. 586. 

N.Y.—Sherwin v. Jonas, 267 N.T.S. 
769, 149 Misc. 481, reversed on oth¬ 
er grounds 269 N.Y.S. 121, 150 
Misc, 342. 

48. Iowa,—Berg v. Berg, 264 N.W. 
821, 221 Iowa 326—Des Moines 
Joint Stock Land Bank of Des 
Moines v. Nordholm, 253 N*W. 701, 
217 Iowa 1319. 

La.—^Metropolitan Life Ins. Co. v. 

Morris, 159 So. 388, 181 La. 277, 
Economic emergency 

Mortgage moratorium law, forbid¬ 
ding, during period of economic 
emergency declared by legislature, 
foreclosure solely for nonpayment 
of principal, and forbidding action 
on mortgage bond while mortgage 
cannot be foreclosed, held not to vio¬ 
late due process clauses. 

N.X.—McCarty v. Prudence-Bonds 
Corporation, 266 N.T.S. 629, 149 
Misc, 13. 

In respect of toUJng 

Extension of mortgage moi*atori- 
um act held not to toll running of 
prior mortgage moratorium statute 
where title had vested in purchaser 
at foreclosure sale because time 
within which redemption could be 
had had expired, since to construe 
extension statute as so tolling 
would amount to arbitrarily taking 
property from one having good title 
thereto and subjecting such property 
to extinguished claim of another. 
Minn.—^Hjeltness v. Johnson, 262 N- 
W. 168, 196 Minn. 176. 

49. U.S.—Adair v. Bank of Amer¬ 
ica Nat. Trust & Savings Ass'ii. 
CaJl., 58 S.Ct. 594, 303 U.S. 594, 
82 L.Ed. 889. 

I Federal Liaud Bank of Louisville 

V. Morrison, C.C.AOhio, 133 F.2d 
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tion of insolvent banks to penrdt reorganization by 
depositors,or emergency rent laws.5i A statute 
providing that no injunction, writ of mandate, or 
other legal or equitable process, shall issue in any 
proceeding against the state or against any officer 
thereof to enjoin the collection of any unemployment 
insurance contributions sought to be collected under 
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the act, does not deny due process.^i-S The right 
to enforce a legal claim against another, however 
constitutes property within the meaning of due proc¬ 
ess requirements, and an unreasonable suspension 
of remedy is a violation of the due process clause.^s 

Due process requirements do not preclude a state 
from prescribing reasonable and appropriate con- 


613—In re Chlcajiro, R, I. & P. Ry. 
Co., C.C.A.I1L, 110 P.2d 395. 

Agricultoral eztenslosLs and coon- 
posltioais IXL tbie Ijasilcraptcy court 
under judicial discretion pursuant 
to Bankruptcy Act § 75 (o). 

U.S.—^Adair v. Bank of America Nat. 
Trust & Savings Ass’n, Cal., 58 
S.Ct. 694, 303 U.S. 594, 82 L.Ed. 
889. 

Prazler^emltd Act; IBankniptcy Act 
§ 75(s) 

(1) First act held invalid gener¬ 
ally. 

U.S.—Bradford v. Fahey, C.C.A.Md., 
76 F.2d 628, reheard 77 P.2d 992. 

In re Cope, D.C.Colo., 8 F-Supp. 
778, reheard 8 F.Supp. 961, revers¬ 
ed on other grounds, CCA-, Cen¬ 
tral States Life Ins. Co. v. Chil¬ 
ton, 77 F.2d 993, appeal dismissed 
Christoffers v. Cope, 79 F.2d 985— 
In re Radford, D.C.Ky., 8 F.Supp. 
489, affirmed, C.C.A., Louisville 
Joint Stock Land Bank v, Rad¬ 
ford, 74 F.2d 516, reversed on 
other grounds 55 S.Ct. 854, 295 
U.S. 655, 79 L.Bd. 1593, 97 A.L.R. 
1106, rehearing denied 56 S.Ct. 82, 
296 U.S. 661, 80 L.Ed. 471. 

(2) Second Prazier-Lemke Act 
providing for stay of proceedings 
against farmer-debtor for three 
years durtng which debtor can re¬ 
tain possession of encumbered prop¬ 
erty on paying reasonable rental 
held void as depriving mortgagee of 
property rights, under Nebraska 
law, to determine when sale shall 
be had and to control property dur¬ 
ing period of default. 

U.S.—^In re Schoenleber, D.C.Neb., 
13 F.Supp. 375. 

(3) Second Prazier-Lemke Act re¬ 
quiring three-year stay of proceed¬ 
ings against debtor and permitting 
debtor to retain possession of prop¬ 
erty under bankruptcy court's su¬ 
pervision if paying reasonable rent¬ 
al, having regard to his financial 
rehabilitation, beginning within one 
year after order staying proceed¬ 
ings, held violative of Fifth Aunend- 
ment, especially as regards due proc¬ 
ess, as applied to mortgagee who 
had previously brought suit in state 
court for foreclosure and appoint¬ 
ment of receiver pursuant to mort¬ 
gage to apply rents and profits 
pledged thereby, 

U-J?.—In re Lindsay, D.C.Iowa, 12 F. 

626 % 


(4) There is also a decision to the 
effect that the Frazier-Lemke Amend¬ 
ment to Bankruptcy Act is not inval¬ 
id as beyond delegated bankruptcy 
power of congress or as violating 
Tenth Amendment or due process 
clause. 

U.S.—^In re Plumer, D.C.Cal., 9 F. 

Supp. 923. 

(5) A recent United States su¬ 
preme court decision determinative 
of the new Frazier-Lemke Act holds 
that such act relative to proceed¬ 
ings in bankruptcy court by farmer 
after failure to obtain composition 
with creditors adequately protects 
mortgagee’s rights, under due proc¬ 
ess clause, to retain lien until in¬ 
debtedness thereby secured is paid, 

; to realize upon the security by judi¬ 
cial public sale, and to protect its 
interest in property by bidding at 
such sale; that provision relative to 
proceedings in bankruptcy court by 
farmer after failure to obtain com¬ 
position with creditors does not pro¬ 
vide for absolute stay for three 
years of proceedings to enforce deed 
of trust, but provides, sufficiently 
to satisfy requirement of due proc¬ 
ess, for earlier termination of the 
stay and sale of the property in the 
discretion of the court; that pro¬ 
vision of relative to proceedings in 
bankruptcy court by farmer, per¬ 
mitting bankrupt to retain posses¬ 
sion during period of stay of pro¬ 
ceedings subject to supervision and 
control of court and subject to pay¬ 
ment of reasonable rental, is not 
unconstitutional as against mortga¬ 
gee under due process provision on 
theory that possession by mortgagor 
during stay is necessarily less fa¬ 
vorable to mortgagee than posses¬ 
sion by receiver or trustee; that 
provision of that rental to be paid 
by farmer retaining possession dur¬ 
ing bankruptcy proceedings shall be 
used first for payment of taxes and 
upkeep of property and remainder 
distributed among creditors as 
their interests may appear is not 
unconstitutional denial of mortga¬ 
gee’s rights under due process 
clause in view of further provision 
for reappraisal and sale at public 
auction at which mortgagee may 
protect his interest; and that sec¬ 
tion relative to proceedings in bank¬ 
ruptcy court by farmer aXter failure 
to obtain composition with creditors, 
does not unreasonably naodify mort¬ 
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gagee’s rights under due process 
clause. 

U.S.—^Wright V. Yinton Branch of 
Mountain Trust Bank of Roanoke, 
Va., 57 S.Ct. 556, 300 U.S. 440, 81 
L.Ed. 736, 112 A.L.R. 1455, con¬ 
formed to, C.C.A., Nichols v. Kemp 
88 P.2d 1015. 

50. Ky.—Milner v. Gibson, 61 S.W. 
2d 273, 249 Ky. 694~Dorman v! 
Dell, 52 S.W.2d 892, 245 Ky. 34. 

51. N.T.—Dekrone v. Bussitil, 102 
N.Y.S.2d 291, 199 Misc. 70—Blau- 
weis V. Kirschner, 219 N.T.S. 662, 
128 Misa 630. 

Violation of due process not shown 
in connection with ejectment pro> 
Deeding, instituted by lessor despite 
moratorium granted tenant on rent 
notes after lessor brought suit 
thereon. 

La.—^Wrenn v. Miller, App., 161 So. 
882. 

Bemoval of commercial tenants 
The Emergency Rent Law tempo¬ 
rarily suspending possessory rem¬ 
edies for removal of commercial ten¬ 
ants if paying rent, although in¬ 
fringing on constitutional guaran¬ 
ties, was justified by existing emer¬ 
gency, and is not unconstitutional as 
denying due process. 

N.Y.—^Application of Cohen, 55 N.T. 

S.2d 337, 269 App.Div. 256. 

51.5 Cal.—Modem Barber Colleges 
v. California Employment Stabil¬ 
ization Commission, 192 P.2d 916, 
31 Cal.2d 720. 

52. N.T.—Sliosberg v. New York 
Life Ins. Go., 216 N.Y.S. 215, 217 
App.Div. 67, affirmed 155 N.R 749, 
244 N.Y. 482, and 155 N.E. 913, 
244 N.T. 699. 

SuspexisloiL until recognition of 
Russian government of the right to 
collect on an insurance policy held 
to violate due process. 

N.T.—Sliosberg v. New York Life 
Ins. Co., supra, 

Siz.year moratorium 

The mortgage moratorium law, as 
amended in 1937 so as to make it a 
six-year moratorium statute, au¬ 
thorizing courts to stay proceedings 
in foreclosure actions, violated con¬ 
stitutional provisions that courts 
should be open and every person 
should have a remedy by due course 
of law and prohibiting passage of 
laws impairing obligations of con¬ 
tracts, and was wholly invalidated 
thereby. 
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ditions precedent to the bringing of suits of a speci¬ 
fied class as long as the basis of distinction is real 
and the condition imposed has reasonable relation to 
a legitimate object,and the courts have upheld 
the validity under due process requirements of 
statutes requiring authorization of a designated 
court or justice thereof as a condition precedent to 
the bringing of a suit against a municipality for 
assessment, levy, or collection of taxes,54 or provid¬ 
ing for the filing of a claim for damages, within a 
designated time, in actions against municipal cor¬ 
porations,and such provisions cannot be held 
unconstitutional merely because they cannot be 
given universal application,54.'io or because they ap¬ 
ply to infants of tender years, lunatics, and those 
too seriously injured to be able to comply there- 
with.5^’^® The courts have also upheld statutes 
providing that unless creditors of decedents’ estate 
file claims within a specified time after notice by 
publication their claims will be barred,54-20 or pro¬ 
viding that an owner cannot defend in an action by 
the holder of an invalid tax deed for possession un¬ 
less he deposits taxes, interest, and penalties evi¬ 


denced by the tax deed into court.^^ 

Statutes purporting to limit the right of one 
whose property interests have been invaded to seek 
redress through the courts unless joined by others 
owning like property are invalid as denying due 
process of law.^® 

Persons under disabilities. Although statutes of 
limitation usually contain certain exceptions in 
favor of persons under disabilities, they may, it 
has been held, without violation of the guaranties 
of due process, be made to apply to such persons, 
as, for example, to infants®*^ and to insane per¬ 
sons.^ S There is also authority to the effect that 
a statute requiring an infant of tender years to 
give notice within a specified time or be barred 
from suing for personal injuries is a violation of 
the due process clause.59 

Right of action given by statute. Where a right 
of action is given not by the common law but by 
statute, it is competent for the legislature creating 
the right to limit the time for the bringing of suits 
for its enforcement®^^ either within or without the 


Neb.—First Trust Co. of Lincoln 
y. Smith, 277 N.W. 762, 134 Neb. 
84, followed in Strehlow v. Krings, 
277 N.W. 784, 134 Neb. 82. 
Fiesnmptioii of payment 
The statute enacted to quiet title 
to realty and facilitate alienation 
thereof by creating presumption of 
payment, satisfaction, or release and 
making unenforceable any claim for 
money charged against realty and 
correcting defects in title violates 
federal and state constitutions by 
attempting deprivation of private 
property without due process of 
law. 

Pa.—Girard Trust Co. v. Pennsyl¬ 
vania R. Co., 73 A,2d 371, 364 Pa. 
576. 

63. U.S.—Jones v. Union Guano 
Co., N.C.. 44 S.Ct. 280, 264 U.S. 
171, 68 L.Ed. 623. 

Analysis of fertilizer 
Law providing that no suit for 
damages resulting from the use of 
fertilizer shall be brought, except 
after chemical analysis showing de¬ 
ficiency of ingredients, held not re¬ 
pugnant to the due process clause. 
U.S.—Jones v. Union Guano Co., su- 
pra. 

54. N.J,—^Hourigan v. North Ber¬ 
gen Tp.. 172 A. 193, 785, 113 N.J. 
Law 143. 

54 5 U.S.—Cooper v. Westchester 
County, D,C.N.T., 39 P.Supp. 68. 
Cal—Huffaker v. Decker, 175 P.2d 
254, 77 Cal.App.2d 383. 

N.T.—Pullam V. Westchester Coun¬ 
ty Playland Commission, 94 N.T.S. 
2d 637, 276 App.Div. 925. 


Thirty days 

Tex.—City of Waco v. Landingham, 
157 S.W.2d 631, 138 Tex. 156. 
Ninety days 

Cal.—Johnson v. Fresno County, 149 
P.2d 38, 64 Cal.App.2d 576—Young 
V. Ventura County, 104 P.2d 102, 
39 Cal.App.2d 73z, certiorari de¬ 
nied 61 S.Ct 440, 311 U.S. 717, 
85 L.Ed. 467. 

Six months 

Cal.—^Norton v, Hoffmann, 93 P.2d 
250, 34 CaJ.App.2d 189. 

54.10 Tex.—City of Waco v. Land- 
ingham, 157 S.W.2d 631, 138 Tex. 
156. 

54.15 Tex,—City of Waco v. Land- 
ingham, 157 S.W.2d 631, 138 Tex. 
156. 

54.20 Wash.—^New York Merchan¬ 
dise Co. V. Stout, 264 P.2d 863, 43 
Wash.2d 825. 

55. Colo.—^Delta Land & Orchard 
Co, V. Zaninetti, 170 P. 964, 64 
Colo. 268. 

56. Cal.—Selby v. Oakdale Irr, 
Dist, 35 P.2d 126, 140 Cal.App. 
171. 

Bondholders 

Statute limiting right of bondhold¬ 
ers to bring proceeding against 
board of directors of an irrigation 
district unless holders of ten per 
cent or more of outstanding and 
unpaid bonds of the district joined 
in such action held unconstitution¬ 
al as denying due process. 

Cal.—Selby v. Oakdale Irr. Dist., 
supra. 

57. La.—Doyle v. Negrotto, 49 So. 
992, 124 La. 100. 
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58. Ill.—^Masin v. Bassford, 46 N. 
E.2d 366, 381 Ill. 569. 

Iowa.—Collier v. Smaltz, 128 N.W. 
396, 149 Iowa 230, Ann.Cas.l9l2C 
1007. 

Mo.—Paris v. Moore, 165 S.W. 311, 
256 Mo. 123. 

59. Ill.—^McDonald v. City of Spring 
Valley, 120 N.E. 476, 285 Ill. 52, 
2 A,L.R. 1359. 

60. U.S.—Mattson v. Department of 
Labor and Industries of State of 
Washington, Wash., 66 S.Ct 14, 
293 U.S. 151, 79 L.Ed. 251. 

Workmen’s compenaation. act 

(1) Statute imposing three-year 
limitation on application for read¬ 
justment of compensation being 
purely remedial held not unconstitu¬ 
tional as denying due process on 
ground it destroys vested right of 
employee injured before enactment 
thereof. 

U.S.—Mattson v. Department of La¬ 
bor and Industries of State of 
Washington, supra. 

(2) Where wife of employee at 
enactment of change in limitation 
within which to make application for 
compensation for death as result of 
industrial accident had no existing 
right against employer because em¬ 
ployee was alive and enjoying com- 

^ pensation for injuries, after em- 
i ployee's death, widow could not con¬ 
tend that Workmen’s Compensation 
Act was contractual in its nature 
and that change in limitation de¬ 
prived her of property without 
process of law. 

Ill.—^Hilberg v. Industrial Commis¬ 
sion, 43 N.B.2d 671, 380 IlL 102. 
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State, or to extend the time thereof.®^ 

Actions on contract Statutes attempting to im¬ 
pose limitations of the forum on contracts executed 
and performable elsewhere have been held invalid 
as a denial of due process.®® Where, however, the 
question as to the time in which an action can be 
brought does not relate to the validity of the con¬ 
tract, but to the remedy, the courts of the forum 
are free to apply the rules of the forum, notwith¬ 
standing the due process clause of the federal Con¬ 
stitution.®®*® 

Incontestability of insurance policies. Statutes 
providing that a life insurance policy shall be in¬ 
contestable after two years for any cause except 
nonpayment of premiums do not deprive the insur¬ 
er of its remedy by due course of law in violation 
of constitutional provisions.®^ 

State’s withdrawal of its consent to he sued does 


not ordinarily constitute a denial of due process 
of law.®® 

Special limitation. The question of due process is 
to be determined on the underlying principle that 
failure to do what might have been dispensed with 
may be cured by operation of a special limita¬ 
tion.®®*® 

§ 616. Jurisdiction and Judicial Determina¬ 
tion 

Only by due process of law may courts acquire Jur¬ 
isdiction over parties, and a Judicial determination of the 
issues by a court of competent jurisdiction is essential 
to due process of law. 

Only by due process of law may courts acquire 
jurisdiction over parties.®®*®® Due process of law 
requires a judicial determination of the issues®® by 
an impartial tribunal,®'^ competent by the law of its 


61 . U.S.—^Davis V. Mills, Conn., 24 
S.Ct. 692, 194 U.S. 461, 48 L..Ed. 
1067. 

62. N.J.—Strong's Piece Dye Works 
V. Galasso, 191 A. 874, 118 N.J. 
I*aw 257. 

WorlEmexL’s compensatioxi 

(1) In general. 

N.J.—Streng’s Piece Dye Works v. 
Galasso, supra. 

(2) In view of fact that effects of 
occupational diseases might be la¬ 
tent or long delayed and right to 
compensation might be barred by 
operation of statute of limitation 
before claimant was aware of fact 
that he had disease, amendments to 
Workmen’s Compensation I/aw ex¬ 
tending time within which employ¬ 
ees who contract occupational dis¬ 
ease while working on jobs in com¬ 
pressed air and who leave employ¬ 
ers can file claim for compensation 
were not unconstitutional, as vio¬ 
lating due process. 

K.Y.—McCann v. Walsh Const. Co., 
123 N.T.S.2d 609, 282 App.Div. 444. 

63. U.S.—Hartford Accident & In¬ 
demnity Co. V. Delta & Pine Land 
Co., Miss.. 64 S.Ct 634, 292 U.S. 
143, 78 LuEd. 1178, 92 A.L.R. 928, 
rehearing denied 64 S.Ct. 772, 292 
U.S. 607, 78 L.ECL 1468. 

Holderness v. Hamilton Fire 
Ins. Co. of New York, D.C.FIa., 64 
F.Supp. 145. 

•Miss.—^Protective Life Ins, Co. v. 
Lamarque, 177 So. 15, 180 Miss. 
243. 

Se^ozaigBL state 

Mississippi statutes construed to 
x^eake a fidelity bond execu^^d and 
delivered in Tennessee and covering 
acts of employee anywhere a Mis- 
Bisslp^pl contract because employer 
a > Mj[ssisalypl corporation ^d 
tlie alleged deMcations oocurredt 


and the loss was payable in Missis¬ 
sippi, where limitation of fifteen 
months, lawful in Tennessee, was 
invalid, held unconstitutional as de¬ 
priving surety of due process. 

U.S.—Hartford Accident & Indem¬ 
nity Co. V. Delta & Pine Land Co., 
Miss., 54 S.Ct. 634, 292 U.S. 143, 
78 L.Ed. 1178, 92 A.L.R. 928, re¬ 
hearing denied 64 S.Ct. 772, 292 
U.S. 607, 78 KEd. 1468. 

Poreiga country 

Texas statute prohibiting stipula¬ 
tions in contract whereby time to 
sue is limited to shorter period than 
two years, held void, as denying due 
process, as applied to insurance con¬ 
tract made and performable in Mex¬ 
ico. 

U.S.—^Home Ins. Co. v. Dick, Tex., 
60 S.Ct. 338, 281 U.S. 397, 74 L.Ed. 
926. 

Substantive defense 

Refusal of court to give effect to 
substantive defense, arising under 
contract which is valid in state 
wherein it was made and is to be 
performed, would violate principles 
of due process of law, even though 
local courts might lawfully refuse 
to enforce contract affirmatively. 
U.S,—^Holderness v. Hamilton Eire 
Ins. Co. of New York, D.C.Fla., 
64 F.Supp. 145. 

63.5 S.D.—^Wolfe v. Order of Unit¬ 
ed Commercial Travelers of Amer¬ 
ica, 18 N.W.2d 765, 70 S.D. 462, 
reversed on other grounds 67 S. 
Ct. 1355, 331 U.S. 686, 91 LJEd. 
1687. 

64. Tex.—^Ameriban Nat. Ins. Co. v. 
Brawner, Civ.App., 93 S.W,2d 460, 
error refused. 

65. U.S.—Duke Power Co. v. South 
Carolina Tax Commission, C.C.A. 
S.C., 81 F.2d 513, 56 S.Ct. 834, 298 
U.S. 669, 80 L,Ed. 1392. 


65.5 S.D.—^Randall v. Perkins Coun¬ 
ty, 36 N.W.2d 846, 72 S.D. 497— 
Crilly V. Williams, 35 N.W.2d 401, 
72 S.D. 423—^Hough v. Perkins 
County, 32 N.W.2d 632, 72 S.D. 236 
—Cain V. Ehrler, 153 N.W. 941, 
36 S.D. 127—^Bandow v. Wolven, 
107 N.W. 204, 20 S.D. 445. 

65.50 N.J.—Weiss v. Shapiro Can¬ 
dy Mfg. Co., 18 A.2d 706, 126 N^J. 
Law 71. 

66. U.S.—St. Joseph Stock Yards 
Co. V. U. S., Mo., 56 S.Ct 720, 298 
U.S. 38, 80 L.Ed. 1033. 

Carmichael v. Delaney, C.A.Cal., 
170 P.2d 239. 

Mo.—^In re Letcher, 190 S.W. 19. 
Ziaw and facts 

Due process of law requires sub¬ 
mission to a judicial tribunal for de¬ 
termination on its own independent 
judgment as to both law and facts 
according to the settled rules gov¬ 
erning judicial action and decision. 
Ill.—Otis Elevator Co. v. Industrial 
Commission, 134 N.E. 19, 302 Ill. 
90. 

Xilberal exercise of Jurisdiction 

While a liberal exercise by courts 
of law of their summary and equita¬ 
ble jurisdiction so to control their 
own process and proceedings as not 
to produce hardship is to be com¬ 
mended, it is not essential to due 
process of law. 

U.S.—Ownbey v. Morgan, Del., 41 
S.Ct. 433, 256 U.S. 94, 65 L.Ed. 
837, 17 A.L.R. 873. 

67. U.S.—Chester C. Posgate Co. v, 
Kirkland, D.C.Fla., 19 F.Supp. 162. 

12 C.J. p 1225 note 70. 

of interest disqualifyiiig 
Judge 

'Tt is only when the Judge has a 
direct, personal, substantial, pecuni¬ 
ary interest in reaching a conclu¬ 
sion against a litigant that it is 
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creation to pass on the subject matter of the suit.®^ 
Proceedings in a court of justice to determine the 
personal rights and obligations of parties over 
whom that court has no jurisdiction do not con¬ 
stitute due process of law,®^ and to constitute a 
valid judgment within the requirements of due 
process there must be a competent tribunal within 
whose jurisdiction defendant must be brought by 
service of process within the state or by his volun¬ 
tary appearance.^^ To assume jurisdiction over a 
person against his protest, where no jurisdiction 
exists, is a denial of due process.*^! If a nonresident 
has no property within the state, there is nothing 
on which either a judgment in personam or in rem 
can be validly based, unless he voluntarily appears.'^^ 
The courts of one state cannot without a violation 
of the due process clause extend their authority be¬ 
yond their jurisdiction so as to condemn the resident 
of another state, when neither his person nor his 
property is within the jurisdiction of the court ren¬ 
dering the judgment No waiver or consent can 
cure a want of jurisdiction of the subject matter 
The refusal of a court to determine a case not within 
its jurisdiction,'^^ or a statute limiting the jurisdic- 
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tion of particular courts,*^® is not a denial of due 
process of law. Statutes conferring judicial pow¬ 
er on administrative officers, and therefore void as 
an encroachment on the judiciary, do not provide 
due process of law;*^*^ but administrative, as dis^ 
tinguished from judicial, proceedings may consti¬ 
tute due process, see infra § 628. 

Domestic relations are a matter of concern to the 
state where a person is domiciled, and an attempt 
by another jurisdiction to affect the relation of a 
foreign domiciliary is unconstitutional,'^'^-^ even 
though both parties are in court and neither one 
raises the question.'^'^-^^ The denial of access to 
state courts to enforce discriminatory racial re¬ 
strictive covenants as to the use or occupancy of 
land does not deprive parties of property without 
due process of law.'^'^-^s 

Foreign corporations. Foreign corporations may 
be subjected to the jurisdiction of the courts of the 
forum on causes of action arising therein without 
violation of due process provisions.'^^ Jurisdiction 
in the constitutional sense of due process must find 
a basis in something which the courts will recognize 


held the due process provision of 
the constitution is violated hy per¬ 
mitting him to act, and even in such 
circumstances, if there is no other 
Judge with jurisdiction to determine 
the question at issue, it is some¬ 
times held that interest of the na¬ 
ture just referred to does not con¬ 
stitutionally disqualify a judge." 
Arlz.—Ison v. Western Vegetable 
Distributors. 59 P.2d 649. 656, 48 
Aria 104. 

68, Ala.—^McCollum v. Birmingham 
Post Co., 65 So.2d 689, 269 Ala. 
88. followed in 65 So.2d 697, 259 
Ala. 97, and 65 So.2d 698, 259 
Ala. 98. 

N.J.—Taylor v. Phox Bus Co., 20 A. 
2d 343, 129 N.J.Eq. 610—Sheldon 
V. Sheldon, 134 A. 904, 100 N.J. 
Eq. 24. 

George v. George, 23A.2d 599, 20 
NT.XMisc. 41. 

Wis.—Ocean Accident & Guarantee 
Corp. V. Poulsen, 12 N,W.2d 129, 
244 Wis. 286. 152 A.L..R. 810. 

12 ax p 1226 note 71. 

89. K.D.—Corpus Juris cited la 
Hughes V. Fargo Loan Agency, 
178 N.W. 993, 997, 46 N.D. 26. 
P8L—Giaihpalo v. Taylor, 6 AL.2d 499, 
335 Pa. 121. 

12 C.X p 1226 note 72. 

70. XT.S,—^Deutsch v. Times Pub. 
Corporation, D.C.N.T., S3 P.Supp. 
957. 

K.X—James H. Rhodes & Co. v. 
Chausovslty, 60 A.2d 623, 1ST TT'.J. 
Law 459. 


Sheldon v. Sheldon, 134 A. 904, 
100 N.J.Eq. 24. 

W.Va.—State v. Blevins, 48 S.E,2d 
174, 131 W.Va. 350. 

71. Mass.—Thurman v. Chicago, M. 
& St P. Ry. Co., 151 N.E. 63, 254 
Minn. 569. 46 A.L.R. 563. 

Declaratory judgrmeut 

"Due process" does not permit res¬ 
ident who denies that he is a debt¬ 
or and who makes service outside 
state, to compel nonresident claim¬ 
ing to be a creditor to have liability 
adjudicated in local courts under 
declaratory judgment statute or oth- 
wise, jurisdictional issue being the 
Same whether plaintiff claims or de¬ 
nies liability. 

N.H.—Maryland Casualty Co. v. Mar¬ 
tin, 189 A. 162, 88 N.H. 346. 

72. U.S.—Riverside & Dan River 
Cotton Mills V, Menefee, N.C., 35 
S.Ct. 679. 237 U.S. 189, 69 L.Ed. 
910—^Pennoyer v. Neff, Or., 95 U. 
S. 714, 24 L.Ed. 565. 

Iowa.—Judah v. Stephenson, 10 Iowa 
493. 

73. U.S.—^Riverside & Dan River 
Cotton Mills V. Menefee, N.C., 36 
S.Ct. 579. 237 U.S. 189, 59 KEd. 
910. 

12 C.J. p 1226 note 77. 

74. U.S.—Sinsheimer v. Simonson, 
Ky., 107 P. 898, 47 C.C.A1 51, af¬ 
firmed 22 S-Ct. 293, 184 U.S. 18, 46 
L.Ed. 413. 

75. Mo.—State v. Aloe. 64 S.W. 494, 
152 Mo. 466, 47 L.R.A. 393. 

12 C. J.' p 1226 note 80. 
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78. Wis.—State v. Cleveland, 159 N. 

W. 837, 164 Wis. 189. 

12 C.X p 1226 note 81. 

77. N.D.—State v. Blaisdell, 132 N. 
W. 769, 22 N.D. 86, Ann.Cas.l913E 
1089. 

12 C.X p 1226 note 83. 

77.5 U.S.—Alton v. Alton, OA.Vir¬ 
gin Islands, 207 P.2d 667, vacated 
as moot, 74 S.Ot. 736. 347 U.S. 
610, 98 UEd. 987. 

Divorce 

Statute providing In effect that 
court shall have jurisdiction of di¬ 
vorce action after six weeks^ resi¬ 
dence by plaintiff where defendant 
has been personally served or ap¬ 
peared without further reference to 
domicile confiicts with due process 
clause. 

U.S.—Alton V. Alton, supra. 

77.10 U.S.—^Alton v. Alton, supra. 

77.15 Cal.—Barrows v. Jackson, 247 
P.2d 99, 112 Cal.App.2d 634, affirm¬ 
ed 73 act. 1031, 345 U.S. 249, 97 
LuEd. 1586, rehearing denied 74 
act. 19. 346 U.S. 841, 98 L.E<1 
361. 

78. U.S.—^International Shoe Cow t. 
State of Washington, Ofilce of 
Unemployment Compensation and 
Placement, Wash,, 66 S.Ot. 154, 326 
U.S. 310, 90 L.Bd. 95, 161 AiUR. 
1057. 

O^Brien v. Southern Bell Tele¬ 
phone & Telegraph Oo., D.QAla., 
292 P. 379. 
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as sufficient to bring the foreign corporation defend¬ 
ant physically within the territorial limits of the 
district,*^and whether a foreign corporation is 
doing business within the jurisdiction so as to afford 
its courts jurisdiction is a question of due process 
of law.^9 Jurisdiction of a transitory action arising 
out of the state by a resident against a foreign cor¬ 
poration doing an interstate business, and also en¬ 
gaged in business within the forum, may be assumed 
on service of process on its agent within the forum 
without violation of due process,although, where 
the corporation is not doing business within the 
state, the state may not by legislation impose on the 
corporation an obligation to submit itself to the 
jurisdiction of the state courts.^^ No requirement 
of due process of law under the Fourteenth Amend¬ 
ment prohibits a state from opening its courts to a 
proceeding in personam to enforce a cause of action 


16A aj.S. 

not arising out of the corporation's activities in the 
state,Sl*5 or compels a state to do so.^l-lO The es¬ 
sence of the issue, in determining whether the due 
process clause of the Fourteenth Amendment pre¬ 
cludes a state from subjecting a foreign corporation 
to the jurisdiction of its courts in an action in 
personam, which did not arise in the state and did 
not relate to the corporation's activities there, is one 
of general fairness to the corporation.^i-'is Whether 
due process is satisfied must depend on the quality 
and nature of the corporation's activity in relation 
to the fair and orderly administration of the laws 
which it was the purpose of the due process clause 
to insure,81-20 and the amount and kind of activities 
which must be carried on by the foreign corporation 
in the state so as to make it reasonable and just to 
subject the corporation to the jurisdiction of that 
state are to be determined in each case.8i*25 The 


Tas tr.S.-—Pickthall v. Anaconda 
Copper Min. Co., D.C.N.Y., 73 P. 
Supp. 694. 

79. TT.S.—^Moore v. Atlantic Coast 
Line R. Co., D.C.Pa., 98 F.Supp. 
375. 

Mo.—^Hall V. Wilder Mfg. Co., 293 
S.W. 760, 316 Mo. 812, 52 A-L..R. 
723. 

What constitutes presence in state 
see Corporations S 1920. 

80- Ark.—American Ry. Express 
Co. V. H. Rouw Co., 294 S.W. 401, 
173 Ark. 810. 

14A C.J. p 1388 note 17. 

81. Mass.—Thurman v. Chicago, M. 
& St. P. Ry. Co., 151 N.E. €3, 264 
Mass. 569, 46 A.L..H. 563. 

81.5 U.S.—Perkins v. Benguet 
Consol. Min. Co., Ohio, 72 S.Ct. 
413, 342 U.S. 437, 96 L.Ed. 485, re¬ 
hearing denied 72 S.Ct. 645, 343 U. 
S. 917, 96 L.Ed. 1332—Internation- 
€tl Shoe Co. V. State of Washing¬ 
ton, Omce of Unemployment Com¬ 
pensation and Placement, Wash., 
66 S.Ct. 154, 326 U.S. 310, 90 L.Ed. 
95, 161 AL.R. 1057. 

Ohio.—Perkins v. Benguet Consol. 
Min, Co., 107 Nr.E.2d 203, 158 Ohio 
St 145. 

CoaduBlon of pleader 

In an action in a state court by 
a nonresident plaintiff against a 
foreigrn corporation on a cause of 
action arising outside of the state, 
an allegation by the foreign corpo¬ 
ration that assumption of jurisdic¬ 
tion by the state court would deprive 
it of its property without due proc¬ 
ess of law is a mere conclusion of 
the pleader, and in the absence of 
allegation or proof that the trial 
in such state would involve greater 
expense or inconvenience €efend- 
ant cannot invoke the Fourteenth 
Amendment. 


Ga.—Southern Ry. Co. v. Parker, 21 
S.E.2d 94. 194 Ga, 94. 

8L10 U.S.—^Perkins v. Benguet 
Consol. Min. Co., Ohio, 72 S.Ct. 
413. 342 U.S. 437, 96 L.Ed. 485, 
rehearing denied 72 S.Ct. 645, 343 
U.S. 917, 96 L-Bd. 1332—Inter¬ 

national Shoe Co. V. State of 
Washington, Office of Unemploy¬ 
ment Compensation and Place¬ 
ment. Wash,, 66 S.Ct 154, 326 U. 
S. 310, 90 L.Ed. 95, 161 A.L.R. 
1067—Missouri P. R. Co. v. Claren¬ 
don Co., La,, 42 S.Ct 210, 257 U.S. 
533. 66 LEd. 354. 

Ohio.—Perkins v. Benguet ConsoL 
Min. Co., 107 N.E.2d 203. 158 Ohio 
St 145. 

Bight granted to natnral persons 

There is no violation of due proc¬ 
ess merely because a state permits 
a complainant to maintain a pro¬ 
ceeding in personam in its courts 
against nonresident natural persons 
to enforce a cause of action which 
does not arise out of anything done 
within the state, and fails to pro¬ 
vide like relief against foreign cor¬ 
porations. 

tX.S.—Perkins v. Benguet Consol. 
Min. Co., Ohio, 72 S.Ct. 413, 342 
U.S. 437, 96 L.Ed. 485, rehearing 
denied 72 S.CL 645, 343 U.S. 917, 
96 L.Ed. 1332. 

81.15 U.S.—^Perkins v. Benguet 
Consol. Min. Co., Ohio, 72 S.Ct 
413, 342 U.S. 437, 96 L.Ed. 485, re¬ 
hearing denied 72 S.Ct 645, 343 

U. S. 917, 96 L.Ed. 1332. 

81-20 U.S.—International Shoe Co. 

V. State of Washington, Office of 
Unemployment Compensation and 
Placement Wash., 66 S.Ct 154, 
326 U.S. 310, 90 L.Ed. 95, 161 A. 
L.R. 1057. 

Hutchinson v. Chase & Gilbert 
Inc,, C.C.A.N.T,, 45 P.2d 139. 
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Md.—Thomas v. Hudson Sales Corp., 
105 A.2d 225, 204 Md. 450- 
Due process not violated 
Where Philippine mining opera¬ 
tions of foreign corporation were 
halted by Japanese occupation, and 
president who was general manag¬ 
er and principal stockholder, re¬ 
turned to Ohio home and there 
maintained office from which he 
carried on personal and corporate 
business, did banking for corpora¬ 
tion, supervised policies dealing 
with rehabilitation of properties 
and dispatched funds, and summons 
was regularly served on him while 
in Ohio in action not arising out of 
corporation's activities within the 
state, Ohio courts would not violate 
due process of law under the Four¬ 
teenth Amendment in either taking 
or declining to take jurisdiction. 

U.S.—^Perkins v. Benguet ConsoL 
Min- Co., Ohio, 72 S.Ct 413, 342 
U.S. 437, 96 LwEd. 485, rehearing 
denied 72 S.Ct. 645, 343 U.S, 917, 
96 L.Ed. 1332. 

81.25 U.S.—Perkins v. Benguet 
Consol. Min. Co., Ohio, 72 S.Ct. 
413, 342 U.S. 437, 96 L.Ed. 485. 
rehearing denied 72 S.Ct. 645, 343 
U.S. 917, 96 LEd. 1332. 

“For example, the stats of the 
forum may by statute require a 
foreign mining corporation to se¬ 
cure a license in order lawfully to 
carry on there such functional in¬ 
trastate operations as those of min¬ 
ing or refining ore. On the other 
hand, if the same corporation car¬ 
ries on, in that state, other continu¬ 
ous and systematic corporate activ¬ 
ities as it did Hfere—consisting of di¬ 
rectors' meetings, business corre¬ 
spondence, banking, stock transfers, 
payment of salaries, purchasing of 
machinery, etc,—^thbse activities are 
enough to make it fair and reason¬ 
able to subject that corporation to 
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corporate activities of a foreign corporation which, 
under state statute, make it necessary for it to 
secure a license and to designate a statutory agent 
on whom process may be served provide a help¬ 
ful, but not a conclusive test.^'^-^O The minimum 
amount of activity which a foreign corporation 
may have within a state so as to be amenable 
to suit there, should the state choose to subject 
it to process, is a matter of constitutional law gov¬ 
erned, in the last resort, by the supreme court.^^-^s 

Creation of courts and conferring of jurisdiction. 
While the law of the land, or due process clause, 
imposes no restraint on the legislative authority to 
create courts and to define their jurisdiction, or to 
transfer jurisdiction from one court to another,82 
and permits it to confer exclusive jurisdiction in 
a proper case,83 it does preclude the legislature 
from conferring power on a special court to deter¬ 
mine its own jurisdiction by making its own classi¬ 
fication of misdemeanors and to arraign without 
presentment or indictment and to try without a 
jury.8^ 

Withdrawal of jurisdiction. While courts ordi¬ 
narily cease to have jurisdiction when the state con¬ 
stitution withdraws it from them, this is not true 
when such withdrawal would have the effect of 


violating the due process clause of the federal Con- 
stitution.85 Congress cannot destroy constitutional¬ 
ly protected property rights by the expedient of 
withdrawing jurisdiction from every court in which 
suits for their enforcement can be brought.85-5 A 
statute divesting a court of jurisdiction over cer¬ 
tain claims does not violate due process where juris¬ 
diction is conferred on other courts to hear such 

claims,85.io 

Ecclesiastical controversies. Even though the 
reputation of a litigant may be affected by the 
failure of a court to set aside the action of an ec¬ 
clesiastical body, the state and federal constitutions 
do not require that courts shall be open to hear 
ecclesiastical controversies.8S'‘^5 

§ 617. Venue 

Subject to the limitation that reasonable opportunity 
must be given for the prosecution and defense of civil 
actions, the venue of such actions is subject to the regu¬ 
lation and control of the legislature. 

Subject to the limitation that reasonable oppor¬ 
tunity must be given for the prosecution and de¬ 
fense of civil actions,88 the venue of such actions 
is subject to the regulation and control of the legis- 
lature.87 Where there is a reasonable and not an 


proceedingrs in personam in that 
state, at least insofar as the pro- 
ceedingrs in personam seek to en¬ 
force causes of action relating to 
those very activities or to other ac¬ 
tivities of the corporation within 
the state/* 

U.S.—Perkins v. Benguet Consol. 
Min. Co., Ohio. 72 S.Ct. 413, 41S. 
342 U.S. 437, 96 L.Ed. 485, rehear¬ 
ing denied 72 S.Ct. 645, 343 U.S. 
917. 96 L.Ed. 332. 

aL30 U.S.—Perkins v. Benguet 
ConsoL Min. Co., Ohio, 72 S.Ct. 
413. 342 U.S. 437, 96 L.Ed. 485. re¬ 
hearing denied 72 S.Ct. 645, 343 
U.a 917, 96 L.Ed. 332. 

81.35 U.S.—^Ackerley v. Commercial 
Credit Co., D.C.N.J., 111 F.Supp. 
92. 

82. U.S.—Rottenberg v. U. S.. C.C. 
A.Mass., 137 F.2d 850, affirmed 64 

act eeOv 321 u.s. 414 , 88 L.Ed, 

334. 

International Plainfield Motor 
Co. V. Local No. 343. Intern. Un¬ 
ion United Auto., Aircraft and 
Agr. Implement Workers of Amer¬ 
ica. C.LO., D.C.N.J., 123 F.Supp. 
683. 

Tenn.—Spurgeon v. Worley, 90 S. 

W.2d 948, 169 Tenn. 697. 

^▼aaila court 

The act creating the juvenile 
court is not unconstitutional hQ- 
^use of indefinite character of por- 
of act having to do with ar¬ 


rest of the juvenile on failure to 
appear or because the juvenile is 
designated a juvenile delinquent be¬ 
fore hearing and determination of 
its status. 

N.M.—In re Santillanes, 138 P.2d 
603, 47 N.M. 140. 

sa Mo.—State ex rel. Norborne 
Land Drainage Dish Co. of Car- 
roll County V. Hughes, 240 S.W. 
802, 294 Mo. 1. 

Of suits against drainage district 

Laws giving the circuit court of 
the county in which a drainage dis¬ 
trict is organized sole jurisdiction 
of suits against such district is not 
in violation of Const.U.S. Amendm. 
XIV § 1, relating to due process. 
Mo.—State ex rel. Norborne Land 
Drainage Dist. Co. of Carroll Coun¬ 
ty V. Hughes, supra. 

Patent infringements 

Statute restricting patent in¬ 
fringement suits involving appara¬ 
tus manufactured for or sold to 
United States to Court of Claims is 
not unconstitutional as taking 
property without due process of 
law. 

U.S.—Pierce v. Submarine Signal Co., 
D.C.Mass., 25 F.Supp. 862. 

84. Tenn.—Spurgeon v, Worley, 90 
S.W.2d 948, 169 Tenn. 697. 

85. La.—Godchaux Co. v. Estopin- 
al, 83 So. 690, 146 La. 405. 
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Preservation of right of action in 
state courts 

In a suit by a landowner in a 
drainage district, attacking the va¬ 
lidity of a drainage assessment, and 
seeking to enjoin its enforcement, 
the defense that since the attack 
on the assessment constituted an at¬ 
tack on certain bonds protected by 
Const, art. 281, withdrawing juris¬ 
diction of courts to entertain con¬ 
tests wherein the validity of such 
bonds is questioned, the court had 
no jurisdiction cannot be entertain¬ 
ed, since it necessitates a depriva¬ 
tion of the protection of Const.U.S. 
Amendm. XIV, notwithstanding the 
federal courts were open for the 
exercise of plaintiff’s right of action, 
the process of law protected by such 
amendment being the process of law 
afforded by the state itself. 

La.—Godchaux Co. v. Estopinal, su¬ 
pra. 

85.5 U.S.—Miller v. Howe Sound 
Min. Co., D.C.Washu, 77 F.Supp. 
540. 

85.10 U.S.—^Lambom & Co. v. U. 
S., Cust.& Pat.App.. 104 F.2d 75, 
certiorari denied 60 S.Ct. 115, 308 
U.S. 689, 84 L.Ed. 493. 

85.15 Miss.—Conic v, Cobblns, 44 
So,2d 52, 208 Miss, 203. 

88. Mo.—Houston v. Pulitzer Pub. 

Co., 155 S.W. loss. 249 Mo. 332. 
87. Ill.—Mapes v, Hulcher, 2 N.E.2d 
63. 363 IlL 227. 
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arbitrary classification, different classes of persons 
or corporations may be subjected to different rules 
as to the venue of actions brought against them.S7.5 
The legislature may prescribe that actions of a cer¬ 
tain character may be brought in the county where 
plaintiff resides,or in the county in which de¬ 
fendant had an office at the time of making the con¬ 
tract sued on,or, in the case of an action against 
a carrier, at the place of shipment.^o So it may 
prescribe that certain actions may be brought only 
in the county in which they arise,^! or that certain 
classes of actions against residents of the state may 
be brought only in the county of defendant's resi¬ 
dence.^^ The right to remove a case from a state 
to a federal court may be denied to a corporation 
defendant which has been transformed from a for¬ 
eign to a domestic corporation before the filing of 
the petition for removal a statute authorizing 

a publishing corporation to be sued for libel in any 
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county in which the alleged libel has been circulated 
has been held void for want of due process.®*^ 

Where the usual right of a citizen to be sued in 
the county of his residence conflicts with the rights 
of others to due process of law, the latter rights 
are so far superior as to validate a statute permit¬ 
ting trespassers to be sued in the county wherein 
the trespass occurred.®^ A defendant’s right to 
have the case tried in the county where the petition 
is filed is a substantial right not to be taken away 
except by due process of law.^s*^ 

§ 618. Parties 

Due process of law demands that persons be made 
parties, in form or in substance, to proceedings depriving 
them of property interests. 

It is a fundamental principle of due process that 
the rights of a person may not be adjudicated, in 
a proceeding to which he is not a party,although, 


Mo.—^Begley v. Mississippi Valley 
Trust Co., 252 S.W. 84. 

Neb.—Schwarting v. Ogram, 242 N. 

W. 273. 123 Neb, 76. 81 A-Lr.R. 769. 
N.D.— Corpus Jtiris cited in. State v. 
First State Bank of Jud, 202 N.W. 
391* 398. 52 N.D. 231. 

Wis.—State ex rel. Saylesville 
Cheese Mfg. Co. v. Zimmerman, 265 
N.W, 866. 220 Wis. 682. appeal dis¬ 
missed State of Wisconsin ex rel. 
Saylesville Cheese Mfg. Co- v. Zim¬ 
merman. 57 S.Ct 18, 299 U.S. 504, 
81 L.Ed. 374, 

87.5 S.C.—^Windham v. Pace, 6 S.E. 
2d 270, 192 S.C. 271. 

88. Ohio.—^Allen v. Smith, 96 N.E. 
829. 84 Ohio St 283, Ann.Cas.l912C 
611. 

89u Ga.—Jefferson P. Ins. Co. v, 
Brackin. 79 S.EI 467, 140 Ga. 637. 
90 u La.—Bass v. Yazoo, etc., R. Co., 
67 So. 355, 136 La. 628. 

9L Ga.—Central Georgia Power Co. 

v. Stubbs. 80 S.E. 636, 141 Ga. 172. 
92. Ala-—Jefferson County Sav. 
Bank V. Garland, 71 So, 126, 195 
Ala. 279. 

ipex.—rButtron v. El Paso Northeast¬ 
ern R. Co., Civ.App., 93 S.W. 676. 
98. N.C—^Debnam v. Southern Bell 
Tel., etc., Co., 36 S.E. 269, 126 N.C. 
831, 65 L.R.A. 915. 

94. Mo.—^Houston v. Pulitzer Pub. 
Co., 155 S.W. 1068, 249 Mo. 332. 

95. Tex.—Boyd v. Genitempo, Civ. 
Appw, 260 S.W. 934. 

95.5 Ohio.—State ex rel. Keogh v. 
Gilmore, App., 39 N.E.2d 860. 

96. tJ.S.—^Hansberry v. Lee^ Ill.. 61 
act 115. 311 U.a 32. 85 L.BdL 22, 
±tt A-L-R. 741. 

^tional lAbor Relations Board 
V; Sterling Electric Motors, C.C.A., 
199 F.2d 194, reheard 112 P.2d 63, 


set aside 114 P,2d 738, motion de¬ 
nied 61 S-Ct. 67, 311 U.S. 617, *85 
L.Ed. 391, certiorari dismissed 61 
S.Ct 69, 311 U.S, 722, 85 L.Ed. 471 
—Oorptis Juris cited in Albion-Ida- 
ho Land Co. v. Naf Irr. Co., C.C.A. 
Utah, 97 P.2d 439, 444. 

Ala.—^Vaughan v. State, 81 So. 417, 
17 Ala.App. 35, certiorari denied 
Ex parte Vaughn, 82 So. 894, 203 
Ala. 700. 

Ga.—^Day v. Hatton, 83 S.E.2d 6, 210 
Ga. 749. 

Idaho.—Ck>xpiis Juris cited in Mays 
V. District Court 200 P- 115, 116, 
34 Idaho 200. 

Ill.—^People ex rel. Nelson v. Deposi¬ 
tors State Bank, 37 N.E.2d 326, 377 
Ill, 602. 

Hintze v. Allen, 61 N.E.2d 259, 
326 Ill.App. 182. 

Mont.—^Mitchell v. McDonald, 136 P. 

2d 636, 114 Mont 292. 

N.J.—^Hinners v. Banville, 168 A. 

618, 114 N.J.Eq. 348. ! 

12 CJ. p 1227 note 95. j 

Administration of absentee’s estate 
A proceeding for letters of ad¬ 
ministration on the estate of an 
absentee is of necessity ex parte as 
to the alleged intestate, and, unless 
he was made a party to an action 
against the trustee for distribution 
of fund, he would. If living, be de¬ 
prived of his property without an 
opportunity to be heard, which would 
render the judgment void in violation 
of U.S.Const, Am«idm. 14, 

N.Y.—Bering v. U. S. Trust Co. of 
New York, 193 N.Y.S. 763, 201 App. 
Div. 35. 

Bxecxitors 

Judgment against executors not 
represented by counsel nor substi¬ 
tuted as defendants in action to en¬ 
force testator's liability as stock¬ 
holder of Insolvent bank until after 
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submission of cause to court cannot 
stand. 

Mont—Mitchell v. Banking Corpora¬ 
tion of Montana, 22 P.2d 165, 94 
Mont 183. 

landowners 

(1) Generally, in suit concerning 
land, all persons holding substantial 
legal or equitable interests adversely 
and substantially affected by relief 
granted against land, although nu¬ 
merous and holding by same or simi¬ 
lar titles, must be made defendants 
and given notice, failure to do which 
rendering decree against land void as 
without due process. 

Miss.—State v. Woodruff, 169 So. 769, 
170 Miss. 744. 

(2) That owners whose Interests 
mortgagee acquired were not made 
parties to condemnation suit until 
after execution of mortgage did not 
deprive mortgagee, not party to ^ch 
suit, of its property without due 
process of law. 

Tenn.—^Federal Land Bank of Louis¬ 
ville V. Monroe County, 67 S.W.2d 
553, 165 Tenn. 624. 

(3) Landowners outside drainage 
district were not persons interested 
in abandonment of holding basins in 
district, within statute authorizing 
any persons interested to appear and 
resist application for such abandon¬ 
ment, and denial of right to inter¬ 
vene in abandonment proceedings 
was not a denial of due process. 

IlL—^In re Indian Grave Drainage 

Dist, 117 N.B.2d 96, 2 m2d 183. 

Suit not in zem 

Suit for injunction and order to 
close dance hall as nuisance was hot 
suit in rem agrainst dance hall itself 
so as to preclude necessity of making 
proprietor a party thereto. 

Tex.—^McCoIl V. Hardin ex reL State. 
Civ.App., 70 S.W.2d 327. 
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if he was a party to the principal proceeding in 
which his rights were adjudicated, the fact that he 
was not also a party to some other and connected 
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proceeding will not constitute a denial of due 
process and, where a corporation is in sub¬ 
stance, although not in form, the real party in- 


Acts Held not to violate recmirement 

(1) Act providing- method of per¬ 
petuating testimony. 

-UardemaJi v. E^llis, 135 S.EI. 195, 
162 Ga. 664. 


(2) Statute authorizing joinder of 
insurance carrier with employer, on 
employer's failure to make adeauate 
compensation payments. 

X—Harvender v. XJ. S. Fidelity & 
Guaranty Co., 151 A. 446, 8 N.J. 
Misc. 634. 


(3) Remedy under statute of per¬ 
son interested to contest probate of 
will. 

W'is.—Simpson v. Cornish, 218 N.W. 
193, 196 Wis. 125. 

(4) Statute making near relatives 
liable for maintenance of insane per¬ 
sons In state institutions held not 
to deny due process as being ex 
parte, since it requires citation on all 
who will be affected, 

Or.—In re Idleman’s Commitment, 27 
P.2d 305, 146 Or. 13. 


(5) Denial to a foreign executor 
or administrator of right to maintain 
in the state a death action against 
a resident. 

Ky.—Vassiirs Adm'r v. Scarsella, 166 
S.W.2d 64. 292 Ky. 153. 

K-C.—^Monflls V. Hazlewood, 10 S.E. 
2d 673, 218 N.C. 215, certiorari de¬ 
nied 61 S.Ct 612, 312 U.S. 684, 85 
L.Ed. 1122. 


(6) Statute authorizing the ap¬ 
pointment in actions for separation 
or divorce of a curator ad hoc to 
represent adverse party who is ab¬ 
sent from the state, and providing 
that any judgment may be entered 
against such curator that might have 
been entered against his principal if 
present in court. 

Wash.—^In re Codling's Estate, 160 P. 

2d 635. 23 Wash.2d 261. 


(7) Statute designed to cure de¬ 
fect occasioned by failure to make 
the United States a party to a parti¬ 
tion proceeding begun by fullblood 
Indian heirs in court of Oklahoma. 
TJ.S.—^Frazier v. Goddard, D.C.OkL, 
63 F.Supp. 696, reversed on other 
grounds Goddard v. Frazier, C.C.A., 
156 P.2d 938, certiorari denied 67 S. 
Ct 124, 329 U.S. 765, 91 L.Ed. 659. 


(8) Other acts. 

La.—Childs v. Pruitt, 208 So. 282, 
196 tia. 866. 


OoaoLoexnixLg substitutloii of parties 
(1) U. S. statutes, providing that 
the successor of ari olSLcial of the 
United States government must be 
mad^ a party to the suit within 
twelve months or it will be dismiss¬ 
ed,, have no application to a suit in a 
state court of Texas' against the di- 
rectoir general of railroads, on a 


cause of action arising out of fed¬ 
eral control, in view of statutes rel¬ 
ative to federal control, providing 
for suits against the director gener¬ 
al, arising out of federal control, 
none of which fixes a time when the 
new agent must be substituted, and 
there being no provision in the laws 
of Texas whereby new parties can be 
substituted while a cause is pending 
in either the court of appeals or the 
supreme court, and hence substitu¬ 
tion should be permitted at any time 
before trial in view of Rev.St. arts. 
1549, 1618, 1848, since any other con¬ 
struction would permit the railroad 
company to avoid a judgment by 
merely taking an appeal, thus deny¬ 
ing plaintiff due process of law. 
Tex.—Hill V. Davis, Civ.App., 257 S. 

W. 340. 

(2) Rule of civil procedure author¬ 
izing court to order substitution of 
proper parties where a party dies 
and claim is not thereby extinguish¬ 
ed, as interpreted to permit substi¬ 
tution of executors of a deceased 
defendant as defendants in divers¬ 
ity action, where claim survived 
death, regardless of whether serv¬ 
ice was had on executors in judi¬ 
cial district in which action was 
brought, is not unconstitutional as 
violating due process of law clause 
of Fifth Amendment. 

U.S.—Commercial Solvents Corp. v. 

Jasspon, D.C.N.T., 92 F.Supp. 20. 

Commercial Solvents Corp. v. 

Jasspon, 10 P.R.D. 366. 

(3) Statute authorizing the sum¬ 
moning in as a defendant of an ex¬ 
ecutor who had become, before the 
statute took effect, fully entitled to 
have action against deceased abated 
because the time had gone by with¬ 
in which under existing laws execu¬ 
tor could lawfully be made a party, 
is not unconstitutional when ap¬ 
plied so as to permit maintaining 
of action for bodily injury and prop¬ 
erty damage against executor by one 
who had brought her action against 
original defendant promptly and who 
had committed no act inducing a rea¬ 
sonable belief that she had aban¬ 
doned her claim, but who merely 
failed to seasonably discover that 
original defendant had died pending 
the action and that an executor had 
been appointed and had given bond. 
Mass.—^Mulligan v. Hilton, 24 N.E. 

2d 676, 305 Mass. 5, 133 A-L.R- 

376. 

(4) An heir of deceased contest¬ 
ant denied right to be substituted 
as the contestant in will contest 
was not thereby denied due process 
where right of substitution had been 

783 


denied because he was without in¬ 
terest in probate of will. 

Mo.—Campbell v. St. L.ouis Union 
Trust Co., 139 S.W.2d 935, 346 Mo. 
200, 129 A-L.R. 316. 

Bight to rehearing 

Street railroad, not made party to 
proceeding before public utilities 
commission, was not deprived of 
property without due process by or¬ 
der as to equipment and operation 
of street cars in city, in view of a 
provision of the statute as to rehear¬ 
ing for any one pecuniarily interest¬ 
ed. 

Ill.—City of Chicago v. O’Connell, 
116 N.E, 210, 278 Ill. 591, 8 A.L.R. 
916. 

Concerning guarantors 

Ruling that other guarantors than 
those sued for contribution by guar¬ 
antors paying more than their pro¬ 
portion of principal’s indebtedness 
were not necessary parties defendant 
did not deny defendants due process. 
Colo.—Taylor v. Hake, 20 P,2d 546, 
92 Colo. 330. 

Waiver 

Pipe line company, not moving to 
dissolve or suspend operation of in¬ 
terlocutory mandatory injunction, 
commanding it to accept and trans¬ 
port certain oil, but appealing di¬ 
rectly from order, was not deprived 
of due process of law by issuance 
of writ ex parte without notice. 

Tex.—Texas Pipe Line Co. v. Bur¬ 
ton Drilling Co., Civ.App., 54 G.W. 
2d 190. 

CTtLdgmeiLt entered against one not 
party to record, but made a party 
in open court at the trial by amend¬ 
ment and substitution against his 
I protest, is in violation of the consti¬ 
tutional guaranty. 

N.J.—^Hubbard v. Montross Metal 
Shingle Co., 74 A. 254, 79 N.J.Law 
208. 

97. Ala.—^Alabama Fidelity Mort- 
grage & Bond Co. v. Vesuvius Lum¬ 
ber Co., 85 So. 709, 204 Ala. 439. 
IlL—^Equitable Casualty Underwrit¬ 
ers V. Industrial Commission, 153 
N.B. 685, 322 Ill. 462. 

Bights of mortgagee 

The fact that a mortgagee was not 
a party to an action at law by a 
materialman pursuant to statute to 
establish his debt and obtain a lien 
against the mortgagor, did not de¬ 
prive the mortgagee of its property 
without due process of law, where 
it was party to a suit to establish 
priority, 

Ala—Alabama Fidelity Mortgage & 
Bond Co. V. Vesuvius Lumber Co., 
85 So. 709, 204 Ala 439. 
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volved, the court may look through the form to 
the substance and impose liability on the basis of 
proceedings to which such corporate defendant was 
not technically a party, 

It is nonetheless competent for the legislature, in 
the interest of 'justice, to provide that in certain 
cases the rights of persons may be affected in pro¬ 
ceedings to which they are not made parties in per¬ 
son, but by representation only;^^ as, for example, 
by statutes providing that, where a husband has 
deserted his wife and left the jurisdiction, she may 
sue or be sued in his name,i or authorizing a father 
to bring suit for injuries to his minor child for the 
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latter’s benefit,^ or executors or administrators to 
represent the widow and heirs of a decedent,^ or a 
de facto corporation to represent the individual in¬ 
corporators.^ 

Employers' liability acts do not violate due proc¬ 
ess in permitting suit by the representatives of a 
deceased employee’s estate for injuries received.^ 
It is not a violation of due process of law to permit 
suit to be maintained against an unincorporated as¬ 
sociation as an entity.® 

One without a property right or vested interest 
involved in proceedings cannot raise questions of 
due process with respect to parties thereto.'^ 


Bigrlxts of taxpayer 

Statute making every tax lawfully 
levied a debt against taxpayer and 
authorizing recovery thereof by ac¬ 
tion was not invalid as denying due 
process of law because failing to 
provide for personal service of proc¬ 
ess on the taxpayer at the equaliza¬ 
tion meeting of the board of super¬ 
visors, where it does provide for 
summoning the taxpayer into court 
in the proceeding for collection of 
the tax. 

Miss.—George County Bridge Co. v. 

Catlett, 135 So. 217, 161 Miss. 120. 
98- Cal.—Mirablto v. San Francisco 
Dairy Co., 47 P.2d 530, 8 CaJLApp. 
2d 54. 

Ohio.—^Auglaize Box Board Co. v. 
Hinton, 126 N.E. 881, 100 Ohio St 
505, error dismissed 41 S.Ct 60, 
254 U.S. 610. 65 L.Ed. 437. 

Alter ego of defendant sued 

Where corporate defendant claim¬ 
ed that person causing damage by 
truck was employed by absent cor¬ 
poration, and supreme court, on ap¬ 
peal, declared that corporate de¬ 
fendant was merely the alter ego of 
absent corporation and affirmed judg¬ 
ment against corporate defendant, 
and litigation was financed in part 
by absent corporation, trial court's 
order adding name of absent corpo¬ 
ration as a defendant to judgment 
so affirmed, notwithstanding running 
of statute of limitations, was prop¬ 
er and not an invasion of absent cor¬ 
poration's constitutional rights. 

Cal.—Mirabito v. San Francisco Dai¬ 
ry Co., 47 P.2d 530, 8 Cal.App.2d 
54. 

99. U.S.—^Kersh Lake Drainage Dist. 
of Jefferson, Lincoln and Desha 
Counties v. Johnson, Ark., 60 S. 
Ct. 640, 309 U.S. 485, 84 UEd. 881, 
128 A.L.R. 386, rehearing denied 60 

S.Ct. 886, 309 U.S. 699, 84 L.Ed. 
1037. 

N-D.—Baird v. Bask. 234 N.W. 651, 
60 N.D. 432. 

Ohio.—Kuligowski r. Hart, 9 Ohio 
Bappu 89. 

Tenn.—Barnes v. Fort, 181 SlW,2d 
881, 181 Tenn. 622. 


Stockholders 

(1) Statute providing for adjudica¬ 
tion of insolvency of state banks and 
for administration of their affairs 
does not deny due process to stock¬ 
holders by reason of provision mak¬ 
ing corporation sole party defendant 
to proceedings. 

N.D.-—Baird v. Rask, 234 N.W. 651, 
60 N.D. 432. 

(2) Statute imposing liability on 
shareholders for corporate wage 
debts does not violate due process 
of law clause of federal Constitu¬ 
tion because of fact that it did not 
require all shareholders to be made 
parties defendant, where sharehold¬ 
ers made defendants were given 
right to contribution from other 
shareholders and defendant share¬ 
holders were at liberty to bring in 
other shareholders who were equally 
responsible with them. 

Pa.—Eiffert v. Pennsylvania Central 
Brewing Co., 15 A.2d 723, 141 Pa. 
Super. 543. 

STecessity of commoxi interest 

Members of a class may represent 
others of that class where sole and 
common Interest of entire class is 
to assert or challenge a claimed 
right, but where substantial inter¬ 
ests of parties present in suit are 
not necessarily or even probably 
the same as interests of those they 
seek to represent, such parties pres¬ 
ent cannot be said to afford that pro¬ 
tection to absent parties required 
by due process clause. 

III.—Newberry Library v. Bd, of Ed¬ 
ucation of City of Chicago, 55 N. 
E.2d 147, 387 Ill. 85. 

Ind.—Kimes v. City of Gary, 66 N.E. 
2d 888, 224 Ind. 294. 

ProtactloxL of lAterest 

In a class or representative suit 
unless it can be said that the in¬ 
terests of the absent parties are 
fairly protected by those who seek 
to represent them, such class pro¬ 
cedure lacks the necessary quality 
of due process. 

U.S.—^Kentucky Home Mut. Life Ins. 
Co. V, Duling, C,A,Tenn., 190 P.2d 
797. 


Ind.—Kimes V- City of Gary, 66 N.E. 

2d 888, 224 Ind- 294. 

Mutual insTirance company 
All members of mutual insurance 
company were represented by the 
company in a suit seeking appoint¬ 
ment of receiver for company, and 
there was no lack of due process by 
reason of the fact that the members 
were not served with process in that 
action, 

Ohio.—^Keehn v. Hodge Drive-It- 
Tourself, 64 N.E.2d 117, 146 Ohio 
St 45. 

1. Minn,—^Allen v. Minnesota L. & 
T. Co., 70 N.W. 800, 68 Minn. 8, 64 
Am.S.R. 446, 37 L,R.A. 679. 

2. Minn.—Hess v. Adamant Mfg. 
Co., 68 N.W. 774, 66 Minn. 79. 

3. U.S.—^McCaughey v. Lyall, Cal,, 
32 S.Ct 602, 224 U.S. 558, 56 L-Ed. 
883. 

Hearfleld v. Bridge, C.C.Cal., 67 
P. 333, affirmed 75 P. 47, 21 C.C.A 
212 . 

N.T.—Schenk v. Schwarz, 48 N.T.S. 
2d 913, 183 Misc. 495. 

4 . U.S.—^New Orleans Debenture 
Redemption Co. v. Louisiana, La„ 
21 ,S.Ct 378, 180 U.S. 320, 45 L 
Ed. 550. 

5. Ariz.—Stargo Mines Co. v. Coffee, 
238 P. 335, 28 Ariz. 527. 

6 . Cal.—Jardine v. Superior Court, 
2 P.2d 756, 213 Cal. 301, 79 A.LR. 
291, appeal dismissed 52 S.Ct 197, 
284 U.S. 692, 76 L.Ed. 510. 

D.C.—Operative Plasterers' and Ce¬ 
ment Finishers' International 
Ass'n of U. S. and Canada v. Case, 
93 F.2d 56, 68 App.D.a 43. 

Bab or tmion 

D.C.—Operative Plasterers' and Ce¬ 
ment Finishers’ Ass'n of U. S. and 
Canada v. Case, supra, 

7 . Cal.—Olsen v. Superior Court In 
and For City and County of San 
Francisco, 276 P.2d 168. 

Mo.—Campbell v. St Louis Union 
Trust Co., 139 S.W.2d 935, 346 
Mo. 200, 129 A.L.R. 316—Dickey 
v. Volker, 11 S.W.2d 278, 321 Mo. 
235, 62 A.L.R. 858, certiorari denied 
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Sureties are not bound by a judgment against their 
principal in a proceeding to which they were not 
parties;* but a surety who executes a bond by 
which he undertakes to be answerable for any judg¬ 
ment against a party is subject to a personal judg¬ 
ment in a subsequent proceeding on the bond.* 

The courts have upheld the validity, within due 
process requirements, of statutes making an in¬ 
demnity insurer directly liable to the person in- 
jured,^* such as statutes declaring an indemnity 
insurers liability absolute when loss occurs within 
the contract, and authorizing suit against insurer 
by the person injured brought in his own name.^l 

Guardian ad litem. Absence of the requirement 
of a guardian ad litem for an incompetent does 


not offend against the due process clause 

§ 619. Process or Notice 

a. Process in general 

b. Service of process 

c. Notice 

a. Process in General 

Due process of law does not require any particular 
form of process. 

No particular form of process is necessary to 
constitute due process of law,^* and, as discussed 
supra § 611, if the essentials of notice and hearing 
are preserved the particular form of procedure rests 
with the legislature. 


49 S.Ct. 252, 279 U.S. 839, 73 L.Ed. contained clause prohibiting direct 
QCfi action before determination of In- 


Snit restricted to attorney general 
Plaintiff without property right in 
public charitable trust was not de¬ 
nied due process by holding that at¬ 
torney general alone could sue to 
set aside sale. 

Mo.—^Dickey v. Volker, supra. 

8 . Ohio.—Sandusky Second Nat. 
Bank v. Becker, 56 N.E. 1025, 62 
Ohio St. 289, 51 L.R.A. 860. 

9. Wash,—Kalb-Gilbert Lumber Co. 
V. Cram, 107 P. 381, 57 Wash. 550. 
Surety on gTiardlan’s bond was 

chargeable with notice of every pro¬ 
ceeding in probate court affecting 
guardian’s liability, and guardian’s 
appearance in such court was sure¬ 
ty’s appearance; hence surety could 
not contend that it had not had its 
day in court. 

Idaho.—Short v. Thompson, 65 P.2d 
163, 66 Idaho 361. 

10. R.I.—Morrell v. Lalonde, 114 A. 
178, 44 R.I. 20. 

Insurer as codefendant 
Statute making insurer against 
personal injury liability directly lia¬ 
ble to injured party, and provid¬ 
ing that insurer may be joined as a 
defendant with insured in action 
for the injuries, did not deprive in¬ 
surer of its property otherwise than 
by the law of the land, in violation 
of Const. 

Ga.—Lloyds America v. Brown, 200 
S.E. 292, 187 Ga. 240. 

R.I.—Morrell v. Lalonde, 114 A. 178, 
44 R,I. 20. 

XU, JDonisiana 

(1) State has legitimate interest 
in safeguarding rights of persons in¬ 
jured there, and, in view of that 
interest, statute authorizing direct 
action against liability insurers did 
not deny due process to foreign lia¬ 
bility insurer with respect to direct 
action by person injured in Louisi¬ 
ana, even though contract of insur¬ 
ance had been made outside state and 
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sured’s liability. 

U.S.—^Watson v. Employers Liability 
Assur. Corp., La., 75 S.Ct. 166, 348 

U. S. 66, 99 L.Ed. 74, 

Buxton V. Midwestern Ins. Co., 
D.C.La., 102 P.Supp. 500. 

La.—Talbot v. Allstate Ins. Co., App., 
76 So.2d 76—^McDowell v. National 
Sur. Corp., App., 68 So.2d 189, ap¬ 
peal dismissed National Sur. Corp. 

V. McDowell, 74 S.Ct. 867, 347 U.S. 
995, 98 L.Ed. 1127—Churchman v. 
Ingram, App., 56 So.2d 297. 

(2) In view of fact that Louisiana 
has constitutional right to subject 
foreign liability insurers to direct 
action provisions of its laws whether 
or not they consent, statute compel¬ 
ling foreigm insurers to consent to 
direct actions as a condition of being 
permitted to do business in state did 
not constitute a denial of due proc¬ 
ess. 

U.S.—^Watson v. Employers Liability 
Assur. Corp., La., 75 S.Ct. 166, 348 
U.S. 66, 99 L-Ed. 74. 

(3) Statute permitting Injured 
party to maintain action against 
tort-feasor’s insurer in first instance 
without obtaining a judgment 
against tort-feasor affects procedure 
and not substantive rights and ap¬ 
plication thereof does not deny in¬ 
surer due process or equal protec¬ 
tion. 

U.S.—^Bouis V. .®tna Cas. & Sur. Co., 
D.C.La, 91 P.Supp. 954, rehearing 
denied 97 P.Supp. 236—Rogers v. 
American Employers’ Ins. Co., D. 
CLa, 61 P.Supp. 142. 

(4) Prior to amendment, the stat¬ 
ute granting right of direct action 
against an insurer could not oper¬ 
ate to rewrite Mississippi automobile 
liability insurance contract providing 
that no action should lie against the 
insurer until the amount of insured’s 
obligation had been finally deter¬ 
mined, in view of constitutional pro¬ 
hibition against deprivation of prop¬ 


erty without due process of law. 
U.S.—Wheat v. White, D.aLa., 38 P. 
Supp. 796. 

11 . Ala—Ft. Dearborn Ins. Co. v. 
Heaton, 140 So. 441, 224 Ala. 334— 
Federal Automobile Ins. Ass’n v. 
Abrams, 117 So. 85, 217 Ala. 539. 

12. Fla—Polk V. Chase Nat. Co., 
162 So. 521, 120 Pla 243. 

Direct action by incompetent 

To preclude a person who has 
been adjudged insane and who is un¬ 
der guardianship therefor to main¬ 
tain a direct action in his own name 
to set aside the judgment for fraud 
in its procurement on part of the 
guardian would violate the funda¬ 
mental principle of **due process”. 
Ind.—Ritter v. Ritter, 38 N.E.2d 997, 
219 Ind. 487. 

13- U.S.—Gelfert v. National City 
Bank of New York, N.Y., 61 S.Ct 
898, 313 U.S. 221, 85 L.Ed. 1299, 
133 A.L.R. 1467. 

Ind.—State ex ret Hurd v. Davis,. 

82 N.E.2d 82. 226 Ind. 626. 

N.J.—Sheldon v. Sheldon, 134 A. 904^ 
100 N.XEa. 24. 

N.C.—^Beck V. Voncannon, 76 S.E.2d 
896, 237 N.C. 707. 

Or.—In re Buck’s License, 232 P.2d 
791, 192 Or. 66. 

Wis.—State v. Coubal, 21 N.W.2d 
381, 248 Wis. 247. 

12 C.J. p 1227 note 9. 

Citation Is “process” which is 
means of compelling one to appear 
in court, but no particular form of 
process is necessary to constitute 
“due process of law.” 

N.J.—Sheldon v, Sheldon, 134 A. 904^ 
100 N.J.Eq. 24. 
legislative changes 

Due process clause does not pre-. 
vent legislature from making chang¬ 
es in manner of serving process, if 
defendant’s substantial rights are 
preserved. 

N.Y.—City of Buffalo v. Hawks, 236 
N.Y.S. 89, 226 App.Div. 480, af-^ 
firmed 168 N.E. 438, 251 N.Y. 588. 
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b. Service of Process 

Service of process on the defendant Is essential to 
due process. The nature of the service depends on the 
character of the action and the residence of the defend¬ 
ant; personal service is generally necessary to sustain 
a personal judgment, v/hlie constructive service Is suffi¬ 
cient to form the basis for a judgment In rem. 

Broadly speaking, the legislature may provide 
for such methods of service of process as it deems 
wise, provided the requirements of due process are 
observed.^^ Due process of law requires that 
service of process shall always be made except when 
properly waived,^^ and that before one can be 
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bound by a judgment affecting his property right, 
some process be served on him calculated at least 
in some degree to given him notice of the proceed¬ 
ings.^® 

Due process of law requires personal service to 
support a personal judgment,and, when the pro¬ 
ceeding is strictly in personam brought to deter¬ 
mine the personal rights and obligations of the par¬ 
ties, personal service within the state or a voluntary 
appearance in the case is essential to the acquisition 
of j*urisdiction so as to constitute compliance with 
the constitutional requirement of due process.^® 


14. TJ.S.—^Anderson t. Pag“e & Hill 
Homes, D.C.N.D., 88 F.Supp. 408. 

Ark.—^Tocum v, Oklahoma Tire & 
Supply Co., 89 S.W.2d 9,19, 191 
Ark. 1126. 

Mich.—Hill V. Persons Claiming: Any 
Interest in or Lien upon Cex*tain 
Real Property, 46 N.W.2d 684, 329 
Mich. 683. 

Neb.—Miller v. Miller, 46 K.W.2d 
618, 153 Neb. 890—Nebraska Mid- 
State Reclamation Dist. v. Hall 
County, 41 N.W.2d 397, 152 Neb. 
410. 

N.D.—Darling: & Ca v. Burchard, 284 
N.W, 856, 69 N.D. 212. 

Pa.—^Nixon v. Nixon, 198 A- 154, 329 
Pa. 266, 

forthwith process 
The concept of due process does 
not Involve notion that citizen is 
entitled to a forthwith process or in¬ 
surance ag:ainst all incidental hard¬ 
ship pending: execution of a reason¬ 
ably expeditious and adequate proc¬ 
ess. 

"Cr.S.—^TT. S. V, Sosnowitz & Lotstein, 
D.C.Conn., 50 F.Supp. 586. 

15. Cal.—^Washko v. Stewart, 112 P. 
2d 306, 44 CaLApp.2d 311—In re 
Frowenfeld, 40 P.2d 552, 3 Cal. 
App.2d 576—Beck v, Ransome- 
Crammey Co., 184 P. 431, 42 Cal. 
App. 674. 

D.C.—Wise V. Herzog:, 114 F.2d 486, 
72 App.D.C. 336. 

Fla.—Valdosta Milling- Co. v. Garret- 
son, 54 So.2d 196. 

Ga,—Day v. Hatten, S3 S.E.2d 6, 
210 Ga. 749—McAlhany v. Allen, 23 
S.B.2d 676, 195 Ga. 150, 

Iowa.—Stier v. Iowa State Travel¬ 
ing Men^s Ass^n, 201 N.W. 328, 199 
Iowa 118, 59 A.L,R 1384. 

Mo.—Corpus Juris quoted In State 
ex reL Ferrocarriles Nacionales 
De Mexico v. Rutledge, 56 S.W.2d 
28, 37, 331 Mo. 1015, 85 A.L.R. 
1375, certiorari denied 53 S.Ct. 689. 
289 tJ.S. 746, 77 L.Ed. 1492. 

Mont.—^KCagg^ty v. Sherburne Mer¬ 
cantile Co., 186 P.2d 884, 120 Mont. 
386. 

N.Tr~In ie Smithes Will, 24 N.Y.S. 

7^, 175 Misc. 688—L. Arbetter, 


Inc., V. Isabel, 263 N.Y.S. 176, 147 
Misc. 54. 

Gill V. Gill, 18 N.Y.S.2d 114. 
N.C.—Glod V. Castle Hayne Grow¬ 
ers & Shippers, 79 S.E.2d 396, 239 
N.C. 304—Boone v. Sparrow, 70 
S.E.2d 204, 235 N.C. 396—Coble v. 
Coble, 47 S.E.2d 798, 229 N.C. 81 
—Stevens v. Cecil, 199 S.E. 161, 
214 N.C. 217—Orange County v. 
Jenkins, 156 S.E. 774, 200 N.C. 
202. followed In 156 S.E. 777, 200 
N.C. 798- 

Wis.—^Eide v. Skerbeck, 8 N.W.2d 
282, 242 Wis. 474, 145 A.L.R. 956 
—In re Nitka’s Will, 242 N.W. 504, 
208 Wis. 181. 

Amendment of writ 
The latitude of discretion in allow¬ 
ing amendments to writ is wide 
where parties are in court, but, until 
served initially as prescribed by 
statute, party is not within jurisdic¬ 
tion of court, and amendment of 
writ would constitute denial of due 
process. 

Me.—^Inhabitants of Dover-Foxcroft 
V. Inhabitants of Lincoln, 192 A. 
700. 

Compliance with statute was es¬ 
sential to due process. 

Ala.—Cullars v. Callan, 69 So,2d 608, 
36 Ala.App. 481, certiorari granted 
59 So.2d 614, 267 Ala. 224. 

Forelgrn jndgrmen-^ to be valid and I 
enforceable, must have been rendered 
on a service of process which is due 
process of law. 

Ky.—Bryant v. Shute, 144 S.W. 28, 

147 Ky. 268. 

Mo.—Central Pennsylvania Confer¬ 
ence Educational Soc. v. La Rue, 

148 S.W. 162, 162 Mo.App. 93. 
Foreign judgment 

Mich.—Stewart v. Eaton, 283 N.W. 

651, 287 Mich. 466, 120 A.L.R. 1354. 
Garnishment 

Under statutes and constitutional 
g:uaranties of due process, service of 
summons or other process on Judg¬ 
ment debtor to apprise him of insti¬ 
tution of garnishment proceedings is 
prerequisite to efficacy of garnish¬ 
ment 

Kbxl —State Bank of I>odge City v. 
McSabben, 70 P.2d 1, 146 Elan. 34L 

786 


immu nity of attorney from serv¬ 
ice held not rule of due process. 

U.S.—^U. S. V. Shibley, B.C-CaL, 112 
F-Supp. 734. 

Service held to affcnrd dne process 

Mo.—^Nelson v. Massman Const Co., 
App., 120 S,W.2d 77, certiorari 
quashed State ex rel. Massman 
Const Co. V. Shain, 130 S.W.2d 
491, 344 Mo. 1003. 

Service on plaintiff 
‘‘Due process of law” provisions 
of federal and state constitutions 
forbid person from accepting service 
of process commencing suit in which 
I he is plaintiff. 

W.Va.—^Nicholas Land Co. v. Crow¬ 
der, 32 S.B.2d 563, 127 W.Va. 216. 

16. TJ.S.—^Kean v. Bailey, D.aMton., 
82 F.Supp. 260, affirmed, C.A., 179 
F.2d 888. 

Cal.—Reichert v. Rabun, 265 P. 260, 

89 Cal.App. 375. 

D.C.—^Encyclopaedia Britannica v. 
Shannon, 133 P.2d 397, 77 TJ.S.App. 
D.C. 125—^Wise v. Herzog, 114 P.2d 
486, 72 APP.D.C. 336. 

N.Y.—Robinson v. Five One Five 
Associates Corp., 45 N.Y.S.2d 20, 
180 Misc. 906. 

—Vichosky v. Boucher, 60 A 2d 
381, 162 Pa.Super. 598. 

Utah.—Naisbitt v, Herrick, 290 P. 
950, 76 Utah 575. 

17. Ala,—^Woodfln v. Curry, 163 So. 
620. 228 Ala. 436. 

Cal.-<Jugat V. Cugat 228 P.2d 31, 
102 CalA.pp.2d 760. 

Miss.—^American Cas. Co. of Reading. 
Pa. V. Kincade, 69 So.2d 820, 219 
Miss. 653. 

N.J.—Neustadter v. United Exposi¬ 
tion Service Co., 82 A.2d 476, 14 
N.J.Super. 484. 

la U.S.—Griffin v. Griffin, App.D.C. 
66 act 556, 327 U.S. 220, 90 L.Ed. 
635, rehearing denied 66 S.Ct. 975, 
328 U.a 876, 90 L-EdL 1645—Inter¬ 
national Shoe Co. V. State of Wash- 
ing:teii. Office of Unemployment 
Compensation and Placement 
Wash., 66 S.Ct 154, S2« U.S. 310, 

90 L.Ed. 95, 161 AL.R 1057. 

Nardi v. Poinsatte, D.CJtod., 46 

F.2d 347. 
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Consent or waiver may, however, confer jurisdiction 
in personam without personal service of process.^^ 
A false return by a sheriff that he has served no¬ 
tice does not constitute a violation of the consti¬ 
tutional guaranty of due process where the law pro¬ 
vides for notice, where plaintiff has done all that 
the law requires, and where defendant has recourse 
against the sheriff on his bond .20 

Statutes requiring personal service on a defend¬ 
ant do not constitute a denial of due process of 
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law.2i 

On the other hand, when the proceeding is strict¬ 
ly in rem, as one affecting only a thing or status, 
due process does not require personal service of 
process on interested parties,and a valid judg¬ 
ment in rem, or quasi in rem, may be rendered which 
will be binding on property within the jurisdiction 
of the court without personal service of process, 
substituted or constructive service being sufficient 
to constitute due process in such cases.^^ If there 


Deutsch V. Times Pub. Corp., D. 
C.N.T., 33 F.Supp. 957. 

Iowa.—^Elk River Coal & Lumber Co. 
V. Funk, 271 N.W. 204, 222 Iowa 
1222, 110 A.L.R. 1415. 

Kjr. —Combs V. Combs, 60 S.W.2d 368, 
249 Ky. 155, 89 A.L,R. 1095. 

—Staley r. Safe Deposit & Trust 
Co. of Baltimore, 66 A-2d 144, 189 
Md. 447. 

Minn.—Garber v. Bancamerica-Blair 
Corp., 285 N.W. 723, 205 Minn. 275. 

—^American Cas. Co. of Reading, 
Pa. V. Klncade, 69 So.2d 820, 219 
Miss. 653. 

K.J.—Bogan v. Progressive Home 
Bldg. Ass'n, 112 A. 861, 95 N.J. 
Law 34$. 

Application of Prudential Ins. 
Co. of America, 28 A.2d 120, 132 N. 
J.Eq. 170—Hinners v. Banville, 168 
A, 618, 114 N.LBq. 348. 

N.M.—State ex rel. Truitt v. Dis¬ 
trict Court of Ninth Judicial Dis¬ 
trict, Curry County, 96 P.2d 710, 
44 N.M. 16, 126 A.L.R. 651. 

N.T.—McCarthy v. Culkin, 172 N.E. 
524, 254 N.Y. 328, dismissal of 
appeal denied 173 N.E, 860, 254 
N.Y. 547. 

In re Osher’s Estate, Sur., 8 
N.Y.S.2d 249, affirmed 16 N.Y.S.2d 
612, 258 App.Div. 930, reargument 
denied 18 N.Y.S.2d 1014, 259 App. 
Div. 791. 

N.D.—^Darling & Co. v. Burchard, 284 
N.W. 856, 69 N.D. 212. 

Wyo.—In re Bergman’s Survivor- ' 
ship, 151 P.2d 360, 60 Wyo. 355, 

Honey judgment 

(1) Service within tb© state or 
appearance is essential to due proc¬ 
ess for a money judgment, so that 
any attempt by a state to dispense 
therewith would violate XJ.S.Const. 
Amendm. 14. 

N.Y.—Baylies v. Baylies, 188 N.Y.S. 
147. 196 App.Div. 677. 

(2) Ordinary personal judgment 
for money is Invalid both within and 
without the state, where not based 
on service amounting to due process 
of law. 

Wis.—State ex rel. Ledin v. Davi¬ 
son, 256 N.W. 718.. 216 Wis. 216^ 96 
A-UR, 589. 

Seoovuxy of joint savings bank de¬ 
posit 

Where de]>osit in savings bank was 


made in joint names of husband and 
wife, and was payable only on pres¬ 
entation of the pass book, and the 
wife had disappeared, taking the 
pass book with her, suit by the 
husband to compel payment to him 
was in personam to recover a debt 
and not a trust fund, and under 
the due process clause of the consti¬ 
tution no effective decree could be 
made without service of process on 
the wife. 

N.J.—Redzina v. Provident Inst, for 
Savings in Jersey City, 121 A. 
619, 1 N.J.Misc. 334, affirmed 125 A. 
133, 96 N.J.Eq. 346. 

Personal service witliiu jurisdictiou 
held adequate notice 
TJ.S.—Mullane v. Central Hanover 
Bank & Trust Co., N.Y., 70 S.Ct, 
662, 339 U.S. 306, 94 L.Bd. 865. 

19. U.S.—Wilson V. Seligman, Mo.. 
12 S.Ct 641, 144 U.S. 41, 36 L.Ed. 
338—Pennoyer v. Neff, Or., 95 U.S. 
714. 24 L.Ed. 565. 

12 C.J. p 1227 note 8. 

Obligatious of uouresident stock¬ 
holders ou unpaid subscriptions may 
be authorized by statute to be en¬ 
forced without personal service of 
process on the stockholders. 

U.S.—Bemheimer v. Converse, N.Y., 
27 S.Ct. 765, 206 U.S. 616, 51 DEd. 
1163. 

I Where dissolved corporation was 
I served and plaintiif alleged that 
I company was a corporation but spe¬ 
cial demand was not filed, and cor¬ 
poration, after it had been revived, 
had full opportunity to defend and 
nothing prejudicial to corporation 
had occurred in action before the 
revival, there was no deprivation of 
due process or hardship to corpora¬ 
tion. 

Hass.—Salvato v. D1 Silva Transp. 
Co., 108 N-E.2d 61, 329 Mass. 305. 

20- U.S.—^Miedreich v. Lauenstein, 
Ind.. 34 S.Ct. 309, 232 U.S. 236, 68 
L.Bd. 584, 

12 C.J. p 1227 note 11. 

21. Ill.—Northern Trust Co. v- Mey¬ 
ers, 11 N.B.2d 393, 367 IlL 308— 
Martin v. Strubel, 10 N.E.2d 325, 
367 Ill. 21. 

50 C.J. p 490 note 72. 

Mortgage deficiency judgments 

Statutes restricting issuance of ex¬ 
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ecution on mortgage deficiency judg¬ 
ments to cases where personal serv¬ 
ice shall have been had on defend¬ 
ants personally liable for the mort¬ 
gage debt, or In which they shall 
have appeared, incorporate a provi¬ 
sion essential to due process and are 
not a denial thereof. 

Ill.—^Martin v. Strubel, supra. 

22. Ky.—Combs v. Combs, 60 S.W.2d 
368, 249 Ky. 155, 89 A.L.R. 1095— 
Hughes V. Hughes, 278 S.W. 121, 
211 Ky. 799. 

N.C.—Cast evens v. Stanly County, 
191 S.E. 739. 211 N.C. 642. 

Tenn.—^Hamm v. Hamm, 204 S.W. 2d 
113, 30 Tenn.App. 122, 175 A.L.R. 
523. 

Tex.—^Henderson v. Shell Oil Co., 208 
S.W.2d 863, 146 Tex 467, certio¬ 
rari denied 69 S.Ct. 233, 335 U.S. 
884, 93 L.Ed. 423. 

Wyo.—In re Bergman’s Survivor¬ 
ship, 151 P.2d 360, 60 Wyo. 355. 

Substituted notice constitutes ‘'due 
process’^ in proceeding involving 
property in state when no personal 
judgment is sought, if it be reason¬ 
ably probable notice will reach own¬ 
er. 

N.Y.—City of Buffalo v. Hawks, 236 
N.Y.S. 89, 226 App.Div. 480, affirm¬ 
ed 168 N.EL 438, 251 N.Y. 588. 

Proceeding quasi in rein 

In proceedings quasi in rem, de¬ 
fendant's personal rights in res with¬ 
in court’s custody may be adjudicat¬ 
ed in so far as affecting status of 
res, and such adjudication, if defend¬ 
ant was properly proceeded against 
by constructive process, would be 
binding in courts of all states, 

Ky.—Combs V. Combs, 60 S.W.2d 368, 
249 Ky. 155, 89 A.L.R. 1095. 

23. Al^—^Krasner v. Gurley, 29 So. 
2d 224, 248 Ala. 686. 

Ark-—Stith v. Pinkert, 234 S.W.2d 
45, 217 Ark. 871, appeal dismissed 
71 S.Ct. 613, 341 U.S. 901, 95 L.Ed. 
1341. 

Oal,—^People v. One 1941 Chrysler 6 
Tour Sedan, 183 P.2d 368, 81 Cal. 
App. 2d 18—Niccoli v. McClelland, 
Super., 65 P.2d 853, 21 Cal.App.2d 
759. 

IlL—H ank of Edwardsville v. Raf- 
faelle, 46 N.E.2d 651, 381 Ilh 486, 
144 A.I4.R. 40L 



619 CONSTITUTIONAL LAW 


16A C.J.S, 


is adequate provision for service of essential process 
on the party whose rights are affected, it is unneces¬ 
sary that all persons concerned be served with copies 
of all legal papers involved.^4 

Failure to serve a party with nonjudicial process 
presents no question of lack of due process of law.^^ 

Under constitutional requirements the legislature 


lacks power to declare the omission to serve any 
process whatever to constitute due process of IslwM 

Due process merely requires that a substitute for 
personal service shall be such as to admit of rea¬ 
sonable probability that it will reach defendant,^7 
and due process may be shown by service on the 
agent or other representative of an association,-® 


Md.—Staley ▼. Safe Deposit & Trust 
Co. of Baltimore, 66 A.2d 144, 189 
Md. 447, 

Mo.—Corpua J’uris quoted in First 
Nat. Bank of Golden City v. Cook, 
74 S.W.2d 846, 852. 

N.J.—Application of Prudential Ins. 
Co. of America, 28 A.2d 120, 132 
K.J.Law 170. 

N.M.—State ex rel. Truitt v. Dis¬ 
trict Court of Ninth Judicial Dist., 
Curry County. 96 P.2d 710, 44 

N.M. 16, 126 A.L.R. 651. 

N.T.—Gil! V. Gill, 18 N.T.S.2d 114. 
Pa.—-Kelley v. Kelley, 115 A.2d 202, 
382 Pa. 537. 

Adam v. Adam, 56 Pa,Dist. & Co. 
383. 62 Montg.Co. 64, 60 Tork Lreg. 
Rec. 89. 

—Cone V. Ballard, 5 N.'W.2d 46, 
68 S.D. 593. followed in In re Bal- 
lard^s Estate. 5 N.W.2d 48, 68 S. 
D, 592. 

Wash.—Strandbergr v. Stringer, 216 
P. 25. 125 Wash. 358. 

12 CJ. P 1227 note 6, p 1230 note 
36. 

STecessity as test 

The validity of a provision for 
substituted service, as against chal¬ 
lenge that it violates due process, 
is dependent on necessity arising 
from impracticability of personal 
service, although test of necessity 
is not absolute and courts must also 
consider what is usually required in 
similar cases by decisions of courts 
and legislature. 

■Wyo.—In re Bergman’s Survivorship, 
151 P.2d 360. 60 Wyo. 355. 

hKarltal status or relation is Itself 
a “res” in the sense that a proceed¬ 
ing affecting it alone is a "proceed¬ 
ing in rem" or "quasi in rem" where 
substituted service by publication is 
sufficient to answer the requirement 
of due process. 

Pa.—Commonwealth v. Boyer, 6 Fay. 

L».J. 233. 11 Som.L»eg.Rec. 385. 
Tenn.—Hamm v. Hamm, 204 S.W.2d 
113, 30 Tenn.App. 122, 175 A.L*,R. 
623. 

24. IlL—Chicago, B. & Q. R. Co. v. 
Cavanagh, 116 N.E. 128. 278 IlL 
609. 

N.Y. —^People v. Hawkins, 230 N.T.S, 
152. 132 Misc. 696. 

Copy of order 

Under statute It is not necessary. 
In prooeedltig to require railroad to 
reiocatte its road* that property own¬ 


ers of new right of way have copy of 
the order to satisfy due process re¬ 
quirement, since their rights are not 
affected until ftling of a petition and 
ascertainment and payment of com¬ 
pensation for the property. 

Ill.—Chicago, B. & Q. R. Co. v. Cav¬ 
anagh. 116 N.B. 128, 278 IlL 609. 
Entry of judgment on filing of remit¬ 
titur 

Act providing for entry of judg¬ 
ment against sureties on supersedeas 
bond, where plaintiff in error does 
not pay amount of judgment as af¬ 
firmed within thirty days after filing 
remittitur from supreme court, was 
not unconstitutional for want of due 
process, in view of provision for 
writ of scire facias. 

U.S.—Buchhalter v. Solomon, 241 P. 
718, 78 Colo. 227, motion granted 
47 S.Ct 106, 273 U.S. 640, 71 L. 
Ed. 818. 

Reinstatement of insolvent hank 
Due process of law was held not to 
require issuance of summons to give 
court jurisdiction to approve act of 
superintendent of banks in reinstat¬ 
ing bank as solvent corporation. 

S.D.—^Engelcke v. Farmers’ State 
Bank of Canistota, 246 N.W. 288, 
61 S.D. 92. 

25. U.S.—American Surety Co. of 
New Tork v. Gilmore Oil Co., C.C 
A.N.M., 83 P.2d 249. 

Notice of claim for labor per¬ 
formed, required by state statute to 
be served on sureties on state high¬ 
way contractor’s bond as condition 
precedent to maintenance of action 
thereon, is not judicial process de¬ 
signed to confer jurisdiction over 
sureties’ persons, and absence there¬ 
of presents no question of lack of 
due process. 

U.S.—^American Surety Co. of New 
York V. Gilmore Oil Co., supra. 

26. N.Y.—In re Galvin's Estate, 274 
N.Y.S. 846, 153 Misc, 11. 

Creditor of decedent’s estate 

Where name of known twelve dol¬ 
lar creditor of decedent’s estate was 
omitted from published notice of 
citation in proceeding for judicial 
settlement of executor’s account be¬ 
cause executor expected to serve her 
personally and he subsequently dis¬ 
covered that creditor’s present 
whereabouts were unknown, and, al¬ 
though validity of claim was con¬ 
ceded* proration was required be¬ 
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cause of shortage of assets, surro¬ 
gate could not dispense with service 
on such creditor, since to do so 
would deprive creditor of due proc¬ 
ess, notwithstanding statute purport¬ 
ing to permit such dispensation, 

N-Y.—In re Galvin’s Estate, supra. 

27- U.S.—^Milliken v. Meyer, Colo., 
61 S.Ct 339, 311 U.S. 457, 85 L. 
Ed. 278, 132 A.L.R. 1357, rehearing 
denied 61 S.Ct. 548. 312 U.S, 712, 85 
L.Ed. 1143, mandate conformed to 
111 P.2d 232, 107 Colo. 295. 

Del.—Cantor v. Sachs, 162 A. 73 
18 DeLCh. 359. 

Neb.—^In re Fletcher’s Guardianship, 
69 N.W.2d 359, 157 Neb. 196. 

N.Y.—Bradford Woolen Corp. v. 
Freedman, 71 N.Y.S.2d 257, 189 
Misc. 242. 

28. U.S.—^Wilson & Co. v. United 
Packinghouse Workers of America, 
D.C.N.Y.. 83 F.Supp. 162. 

Ala.—^Ex parte Milner, 85 So.2d 169, 
250 Ala. 511. 

Cal.—Jardine v. Superior Court in 
and for Los Angeles County, 2 P. 
2d 766, 213 Cal. 301, 79 A.L.R. 291, 
appeal dismissed Jardine v. Su¬ 
perior Court of California in and 
for Los Angeles County, 52 S,Ct 
197, 284 U.S. 592, 76 L.Ed. 510. 

La.—Brazier v. Lancelot Lodge No. 
38, Knights of Pythias, ISO So, 877, 
rehearing denied 183 So. 131. 

Servioe on two oflloers where one is 
plaintiff 

In action against unincorporated 
association wherein citation was 
served on chief officer and second 
ranking officer, association was not 
deprived of property without due 
process because chief officer was 
plaintiff, where citation served on 
second ranking officer did not sug¬ 
gest that service was also being 
made in some other way. and second 
ranking officer was not lulled into 
inaction by mistaken belief that an¬ 
other would come to defense of the 
association. 

La.—^Brazier v. Lancelot Lodge No. 
38, Knights of Pythias, supra. 

Service on one or more xnemhers 

"It is perfectly consistent with due 
process to provide that jurisdiction 
over an association doing business 
shall result from service upon one 
or more of its members. So far as 
constitutionality is concerned, we see 
no distinction between such a stat- 
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community,29 or corporation so and in bond valida¬ 
tion proceedings it has been held unnecessary to due 
process that a taxpayer be summoned individually.si 
Acts providing for service of process on resident 
motorists by service on a designated state official 
have been held valid under due process require- 

ments.22 

Residence of defendants generally. Although a 
state legislature has more control over the form of 
service on its own residents than nonresidents,22*5 
it has been held that in actions in personam, pro¬ 
ceeding according to the course of the common law, 
service by publication on resident defendants, who 
are personally within the state and can be found 
therein, is not *'due process of law,*' and a statute 
allowing it is unconstitutional and that state ju¬ 
risdiction of proceedings against absent defendants 
is permissible under the federal requirement of due 
process only where the action affects property hav¬ 
ing a situs within the state, 2^ although statutes 
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authorizing the rendition of personal judgment 
against a resident personally served with process, 25 
or on whom substituted service is had,25*5 while 
temporarily outside the state have been held to com¬ 
ply with due process requirements; and statutes au¬ 
thorizing maintenance of an action against a tempo¬ 
rarily absent resident through appointment of a 
curator ad hoc have been held not to deny due 

process.25 

In the case of residents of a state who are non¬ 
residents of a particular county, due process per¬ 
mits service on an agent within such county of the 
nonresident of such county.27 

In order to sustain an action against a non¬ 
resident, the court must have jurisdiction of the 
subject matter of the suit and the person of defend¬ 
ant secured by service of process authorized by law 
and consistent with the requirements of the due 
process clause.^S In the case of a nonresident, per- 


ute applied to partnerships and to 
other unincorporated associations.” 
C3al.—Jardine v. Superior Court in 
and for Los Angeles County, 2 P. 
2d 756, 760, 213 Cal. 301, 79 A.L.R. 
291, appeal dismissed Jardine v. 
Superior Court of California in 
and for Los Angeles County, 62 
act 197, 284 U.S, 692, 76 L.Ed. 
510. 

Dissolved partnership 

Action against dissolved paitner- 
ihip hy former employees could not 
he maintained under statute relating 
to actions or proceedings in partner¬ 
ship name, since statute has to do 
■with an existing partnership only, 
and, where service of summons was 
obtained on retiring partner only, 
that partner had no standing to ap¬ 
pear or plead for the dissolved part¬ 
nership, and orders denying his mo¬ 
tion to vacate service of summons 
denied him due process. 

N.T.—Stikeman v. Whitman, Re- 
Quardt & Smith, 75 N.T.S.2d 73, 
272 App.Div. 627, appeal denied 76 
N.T.S*2d 537, 273 App.Div. 827, 

appeal dismissed 80 N.E.2d 347, 297 
N.Y. 951. 

^ La.—^McCoy v. Hunter, 120 So. 
767, 167 La. 1032. 

Service oa surviving spouse 

(1) Statute authorizing service un¬ 
der certain circumstances on surviv¬ 
ing spouse in community did not 
deny due process as to heirs of de¬ 
ceased spouse. 

La. HcCoy v. Hunter, supra. 

(2) Statute providing for proceed- 
tegs via executiva contradictorilv 
with surviving widow in community 
did not deny due process of law. 

La.—Landry v. Grace, 120 So. 770, 
167 tou 1042. 


3(X Ark.—^Natural Gas & Fuel Co. v. 

Lyles, 294 S.W. 395. 174 Ark. 146. 
Iowa.—Bennett v. Chicago Lumber & 
Coal Co., 208 N.W. 519, 201 Iowa 
770. 

Officers, agents, or trustees 

Code provisions for service on offi¬ 
cers, agents, or trustees of domestic 
corporation, were held not to deny 
due process of law. 

Iowa.—Bennett v. Chicago Lumber 
& Coal Co., supra. 

Action by state 

Service of process on, or accept¬ 
ance thereof by, state auditor, as 
statutory attorney in fact for cor¬ 
porate defendant, in state’s suit at 
his instance for unpaid charter li¬ 
cense taxes did not constitute “due 
process of law” and was void. 

W.Va.—Baird-Gatzmer Corp. v. Hen¬ 
ry Clay Coal Min. Co., 60 S.E.2d 
673, 131 W.Va. 793, 

Statutes held unconstitutional 

(1) Statutes which authorized 
service of process on secretary of 
state where domestic corporation 
had not designated agent for service 
of process and which imposed no 
duty on county clerk after receipt of 
process from secretary of state. 
Cal.—Watts V. D. & B. Oil Co.. 147 

j P.2d 666. 63 Cal.App.2d 742. 

Bruhnke v. Golden West Winer¬ 
ies, 132 P.2d 102, 56 Cal.App.2d 
Supp. 943. 

(2) Statutory provision authoriz¬ 
ing service on corporation by publi¬ 
cation if the corporation has no place 
of business or individuals in office on 
whom service of writs may be per¬ 
fected. 

Ga.—Piggly-Wiggly Georgia Co. v. 

May Investing Corp., 6 S.E.2d 579, 

, 189 Ga. 477. 126 A.L.R. 1466, 
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'31. Miss.—Love v. Yazoo City, IS8 
So. 600, 162 Miss. 65. 

32. Ark.—^Kelso v. Bush, 89 S.W'. 2d 
694, 191 Ark. 1044. 

32.5 Ark.—Pinkert v. Lamb, 224 S. 
W.2d 15, 215 Ark. 879. 

33. Idaho.—Bear Lake County v. 
Budge, 75 P. 614, 9 Idaho 703, 108 
Am.S.R. 179. 

50 C.J. p 499 note 28. 

34. N.J.—^Redzina v. Provident Inst, 
for Savings in Jersey City, 125 A. 
133, 96 N.J.Eq. 346. 

Tenn.—Cozp'us iTurls Secuudum ci’ted 
in Commerce Union Bank v. Gil¬ 
lespie, 156 S.W.2d 426, 430. 178 
Tenn. 179. 

35- Mass.—Todd v. Foster, 102 N.E. 

2d 406, 328 Mass. 136. 

N.J.—Lea v. Lea, 100 A,2d 646, 28 
N.J.Super. 290, applying New York 
law, affirmed in part and reversed 
in part on other grounds 108 A. 
2d 303, 32 N.J.Super. 333, affirmed 
112 A.2d 540. IS N.J. 1. 

Tex.—Becker v. Becker, Civ.App., 218 
S.W, 542. 

35.5 U.S.—Milliken v. Meyer, Colo., 

61 S.Ct 339, 311 U.S. 457, 85 L.Ed. 
278. 132 A.L.R. 1357, rehearing 

denied 61 S.Ct. 548, 312 U.S. 712, 85 
L.Ed. 1143. 

36. La,—Ory v. Bosio, 161 So. 187, 
178 La. 221. 

37. Ill.—Joel V. Bennett, 115 N.E. 
5, 276 Ill. 537. 

Tenn.—Prolich & Barbour v. Hanson, 
296 S.W. 353, 155 Tenn. 601. 

38. U.S,—Pink v. A. A. A, Highway 
Express, Ga., 62 S.Ct 241, 314 U.S. 
201, 86 L,Ed. 152, 137 A.L,R, 957. 
rehearing denied 62 S.Ct 477, 314 
U.S. 716, 86 L.Ed. 570. 

Ala.—^Ex parte Union Planters Nat 
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sonal service of process or a voluntary appearance is 
ordinarily considered essential to rendition of a 
personal judgment under due process^® and service 
by publication,3^-5 or personal service effected out¬ 
side the state of suit has been held insufficient,^® 


16A c.j.s. 

Service on a defendant, such as a nonresident, 
otherwise than personally within the state may con¬ 
stitute due process where the court has jurisdiction 
of the property or res,4i or where the nonresident 
has previously submitted himself to the jurisdiction 


Bank & Trust Co. of Memphis, 
Tenn., 31 So.2d 696. 249 Ala. 461— 
May V. Granger, 139 So. 569, 224 
Ala. 208—St Mary's Oil Engine 
Co. V. Jackson Ice & Fuel Co., 
138 So. 834. 224 Ala. 152. 

Del.—Monacelli v. Grimes, 99 A. 2d 
256. 

Neb.—In re Repp's Estate, 54 N.W. 

2d 238, 156 Neb, 45. 

N.J.—^Zieper v. Zieper, 103 A.2d 366, 
14 N.J. 551. 

N.Y.—Peters t. Robin Airlines, 120 
N.Y.S.2d 1, 281 App.Dlv. 9D3. 

N.C.—Babb r. Cordell Industries, 
Inc., 87 S.E.2d 513, 242 N.C. 286. 
Wis.—Sheehan v. Matthew, 46 N.W. 

2d 752, 258 Wis. 606. 

PTinflamftTital right 
Obiection to jurisdiction of trial 
court by nonresident, not properly 
brought into court by due service of 
process and who has not waived ju¬ 
risdiction. is not a mere technical 
one, but assertion of a fundamental 
constitutional right to be guarded 
by both the state and federal court, 
and any rule of court or state statute 
Intended to abridge such right is 
not to be followed. 

Ala.—Ex parte Union Planters Nat. 
Bank & Trust Co. of Memphis, 
Tenn., 31 So.2d 596. 249 Ala. 461. 
Personal service on foreign executrix 
within state 

Any judgment recovered by plain¬ 
tiff in a suit against a foreign execu- ; 
trix, in which personal service of 
summons was made, under code pro¬ 
visions, on her while sojourning in 
New York, would be valid, under the 
due process clause of the federal 
constitution. 

N.Y.—^Thorbum v. Gates, 171 N.Y. 
S. 198, 103 Mlsc. 292, affirmed 171 
N.Y.S. 668, 184 App.Dlv. 443, 

Sexviee on attorney in fact 
Service of summons, issued at time 
of filling of wife's petition for modi¬ 
fication of custody provision of di¬ 
vorce decree, on attorney in fact to 
whom husband had granted power to 
institute, prosecute, defend, compro¬ 
mise, arbitrate, and dispose of legal, 
eQUftable, and administrative hear¬ 
ings, actions, suits, or other proceed¬ 
ings. or otherwise engage in litiga^ 
tion in connection with premises, was 
insufficient to comply with due proc¬ 
ess of law and would not sustain 
order modifying custody provision of 
decree. 

W.Vk.—Harloe v. Harloe, 38 S.E.2d 
362. 129 W.Va 1, 

aft. U-S^—Comnaonwealth of Ken- 
' r«F Use and Benefit of 


Kern, v, Maryland Casualty Co. 
of Baltimore. Md., C.C.A.Ky., 112 
F.2d 352. 

Cal.—Glaston v. Glaston. 160 P.2d 
46, 69 Cal.App.2d 787, certiorari 
denied 66 S.Ct. 484, 326 U.S. 798, 
90 L.Ed. 486. 

Fla—Newton v. Bryan, 194 So. 282, 
142 Fla 14. 

Mo.—^Union Nat. Bank of Wichita, 
Kaa, V. Lamb, 227 S.W.2d 60, 360 
Mo. 81. 

N.J.—Yarborough v. Slokum, 33 A. 

2d 905, 130 N.J.I^w 565. 

N.Y.—In re McDonald, 233 N.Y.S, 
368, 225 App.Div. 403. 

In re Auto Mut Indem. Ca, 14 
N.Y.S.2d 601. 

N.C.—^Pridgen v. Pridgen, 166 S.E. 
691, 203 N.a 633. 

Ohio.—Ades v. Ades, 45 N.E.2d 416, 
70 Ohio App, 487. 

39.5 Mo,—^Union Nat. Bank of 

Wichita Kan., v. Lamb, 227 S.W.2d 
60, 360 Mo. 81. 

Wis.—Sheehan v. Matthew, 46 N. 
W,2d 762, 268 Wis. 606. 

4a N.J.—Buchman v. Smith, 44 A- 
2d 179, 137 N.J.Eq. 215, 161 A.L.R. 
1069. 

N.M.—Rosser v. Rosser. 78 P.2d 
1110, 43 N.M. 360. 

Process from New Mexico court 
served on a defendant residing in 
another state directing him to appear 
in some court in New Mexico and 
defend a personal action would be 
invalid, because it would not be 
"due process” under federal consti¬ 
tution. 

N.M.—^Rosser v, Rosser, supra 

41. U.S.—Boudwin v. Boudwin, D.C. 

Pa, 20 F.Supp. 903. 

Ala—Gill V. More, 76 So. 463, 200 
Ala 611. 

D.C.—Boone v. Wachovia Bank & 
Trust Co., 163 P.2d 809, 82 U.S. 
App,D.a 317, 173 AUR 1285. 

Ill.—Bank of Edwardsville v. Raf- 
faelle, 46 N.E.2d 651, 381 HI. 486, 
144 AL.R. 401, 

Mass.—Gulda v. Second Nat Bank of 
Boston, 80 N.El2d 12, 323 Mass. 
100, 15 AL.R.2d 605. 

N.J.—^Buchman v. Smith, 41 A2d 
262, 136 N.J.Eq. 246, affirmed 44 
A2d 179, 137 N.J.E(i. 215, 161 A 
L.R. 1069. 

N.Y.—^Roseman v. Fidelity & Deposit 
Ca of Marylan4 f77 N.Y.S. 471 
154 Misa 320. 

Tex.—Henderson v. Shell Oil Co., 208 
S.W.2d 863, 146 Tex. 467, certiorari 
denied 69 aCt 233, 335 U.a 884. 93 
LwEd. 423. 

50 C.J. p 498 note 26 [a]. 
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Judicial statement of rule 
"A state may, consistently with 
due process of law and without vio¬ 
lating any provision of the federal 
Constitution, subject property located 
within its borders to claims exist¬ 
ing against the owner of such prop¬ 
erty, whether or not the latter be 
a resident of such state, and wheth¬ 
er or not he be served with per¬ 
sonal process within the state in 
the legal proceedings instituted 
against him in a court of competent 
jurisdiction over the subject-matter 
thereof, to enforce such a claim, pro¬ 
vided that at the commencement of 
such proceedings the property in 
Question be brought under the con¬ 
trol of such court, and an opportuni¬ 
ty to contest said claim be afforded 
by publication of notice, by personal 
service of process outside of the 
state, or by some other form of serv¬ 
ice, actual or constructive.** 

U.S.—^Holmes v. Holmes, B.CMich, 

283 F. 463, 465. 

Alimony 

The rule dispensing with personal 
service within the state of process 
on defendant in proceedings in rem 
against his property within the state 
applies to a bill for divorce and ali¬ 
mony, seeking, pursuant to an ap¬ 
plicable statute, a lien on the prop¬ 
erty of the husband for the satisfac¬ 
tion of decreed alimony. 

U.S.—^Holmes v. Holmes, supra. 

Attachmeuti gamishmeut, se- 

Questratiou 

(1) Statutes respecting foreign at¬ 
tachment were not violative of due 
process because not containing pro¬ 
vision for notice to defendant other 
than that by implication arising from 
seizure of stock. 

Del.—^McLaughlin v. Bahre, 166 A 

800, 6 W.W.Harr. 466. 

(2) A statute authorizing garnish¬ 
ment of i*esident debtor of nonresi¬ 
dent debtor of nonresident princiiml 
defendant on notice by publication 
is unconstitutional under full faith 
and credit, due process, and "law of 
the land” clauses, since res seized is 
not property of the principal defend¬ 
ants, and court could not acquire ju¬ 
risdiction in rem. 

Tenn.—^Dickson v. Simpson, 113 S.W. 

2d 1190. 

(3) Act, providing for sequestra* 
ticm of property of nonresident 
spouse in divorce and separation pro¬ 
ceedings, was held not to violate due 
process, as statute confers no power 
to dispose of property by order of' 
court without notice, actual or con- 
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of the court,and, in the regulation of matters af- service on nonresidents without violating the due 
fecting the public health and safety, a state may process requirements,as in the case of use of the 
properly provide for constructive or substituted 


structiv©, to dof©ndOiHt, iDoingf imsr©” 
ly remedy analogous to attachment, 
and may be granted to accompany 
summons as in other provisional 
remedies, and must he read in con* 
nection with section providing for 
service of summons by publication at 
<>nce or within reasonable time, it 
being necessary for summons when 
published to bear on its face, “ac¬ 
tion for separation.*' 

—Matthews v. Matthews, 147 N. 
E. 237, 240 NT.T. 28, 38 A.L.R. 1079. 

(4) In action for separation, order 
sequestrating defendant’s property 
and directing payTtnent out of it for 
support and counsel fee, as provided 
by Act without service of summons 
either personally or by publication, 
was held to deprive defendant of his 
property without due process of law. 

—Matthews v. Matthews, supra. 

(5) Attachment sued out, and gar¬ 
nishment based thereon, in action In 
assumpsit by resident mortgagor 
against a nonresident mortgagee, and 
served by mortgagor on himself as 
garnishee, did not give court juris¬ 
diction to enter judgment based 
thereon, since to permit mortgagor 
to garnishee himself would be to 
try an issue between him and a non¬ 
resident by obtaining jurisdiction 
through process served on himself, 
which would not amount to due proc¬ 
ess of law. 

'VV.Va.—^Emery v. C. B. Beck & Co., 
22 S.E.2d 468, 124 W.Va. 766. 
Deserted wife’s action for support 
The provisions of Pennsylvania 
statute giving wife right to maintain 
action for support against property 
of deserting husband and authoriz¬ 
ing personal service on a nonresident 
defendant wherever he might be 
found suificiently complied with due 
process clause in action in rem, since 
reasonable notice only was required. 
XJ.S.—^Boudwin v. Boudwin, D.C.Pa., 
20 F.Supp. 903, affirmed, C.C.A., 102 
P.2d 611. 

Divorce proceedings 

(1) Statute authorizing service on 
nonresident by publication, as ap¬ 
plied to proceeding to set aside di¬ 
vorce decree rendered in same court, 
was held not unconstitutional as 
denying due process, since proceed¬ 
ing to set aside divorce decree was 
IH^ceeding In rem. 

Oa.—Axtell v. Axtell, 181 S.B. 295, 
181 Ga 24. 

(2) Judgment in personam against 
nonresident, not personally served 
within state, is not due process,, but 
rule not fully applicable to divorcq 
judgment. 

XT.—-Dodge V. Campbell, 220 N,% 
a 262, 128 Misc. 778. ^ 


(3) Where wife's divorce com¬ 
plaint alleged parties owned resi¬ 
dence at given address as joint ten¬ 
ants, but gave no legal description 
and alleged no special circumstances 
or equities pertaining to the prop¬ 
erty and did not ask for lien against 
husband’s interest or for its seizure 
by way of injunction or other le¬ 
gal process, and where nonresident 
husband was served only by publica¬ 
tion and did not appear generally, 
trial court had no jurisdiction, with¬ 
in state and federal concepts of due 
process, to subject real property of 
husband to lien for temporary sup¬ 
port and attorney fees. 

Ill.—Failing v. Failing, 122 N.E.2d 

167, 4 I11.2d 11. 

Witness residizig abroad 

(1) Service on witness residing 
abroad of order to show cause why 
he should not he adjudged guilty 
of contempt and why his property 
should not he seized on account of 
default in answering subpoena was 
held sufficient. 

XJ.S.—Blackmer v. TJ. S., App.D.C., 

62 S.Ct 252, 284 U.S. 421, 76 L.Ed. 

375. 

(2) The assumption of jurisdiction 
by a New Jersey court of chancery 
over a wife’s separate maintenance 
suit brought quasi in rem under stat¬ 
ute against a husband who abandon¬ 
ed wife in Pennsylvania, which was 
matrimonial domicile of parties, and 
who had kept his whereabouts con¬ 
cealed precluding wife from bringing 
suit against husband for support in 
personam in Pennsylvania or else¬ 
where, did not violate the Fifth or 
Fourteenth Amendments of federal i 
Constitution, 

N.J.—George v, George, 23 A.2d 599, 

20 N.J.Misc. 41. 

Quieting title 

Statutes, construed to impose on 
complainant In action to quiet title 
affirmative duty to make bona fide 
and reasonably diligent inquiry to 
ascertain names and residences of 
persons claiming or owning adverse 
interest and providing for construc¬ 
tive service, afford due process of 
law to nonresident defendants. 

Ala.—Gill V. More, 76 So. 463, 200 

Ala, 511. 

Defects is. statutes as not preclude 
ing due process 

Objection, that statute providing 
for compelling appearance on non¬ 
resident defendant by seizing his 
property and serving notice does not 
prevent notice being mailed to wrong 
address and publication to be made 
in obscure places, was held not 
ground for declaring statute invalid 
under due prodess clause. 
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Del.—Cantor v. Sachs, 162 A. 73, 18 
Del.Ch. 359. 

42. U.S.—^Adam v. Saenger, Tex., 58 
S.Ct. 454, 303 U.S. 69, 82 DEd. 649. 
rehearing denied 68 S.Ct. 640, 
303 U.S. 666, 82 DEd. 1123, con¬ 
formed to, Civ.App., 119 S.W.2d 
687, certiorari denied 59 S.Ct. 832, 
307 U.S. 628, 83 LuEd. 1511. 

Nev.—^Lagemann v. Lagemann, 196 
P.2d 1018, 65 Nev. 373, appeal dis¬ 
missed 69 S,Ct. 748, 336 U.S. 932, 
93 L.Ed. 1092, rehearing denied 69 
S.Ct 934. 336 U.S. 970, 93 UEd. 
1121 . 

N.T.—Peri v. Groves, 60 N.T.S.2d 
300, 183 Misc. 679. 

Service ou attorney of record 

(1) Service of notice on an at¬ 
torney of record for a party who has 
personally appeared in the action 
constitutes due process. 

N.T.—^Peri v. Groves, supra. 

Wash.—Sweeny v. Sweeny, 262 P.2d 
207, 43 Wash-2d 542. 

(2) California procedure permit¬ 
ting rendition of judgment in person¬ 
am in cross action against a plain¬ 
tiff, even though a nonresident, on 
service of process or of appropriate 
pleading on plaintiff’s attorney of 
record, did not violate Fourteenth 
Amendment, since there was nothing 
unreasonable in treating a plaintiff, 
who had submitted himself to court’s 
jurisdiction, as being there for all 
purposes for which justice to defend¬ 
ant required his presence. 

U.S.—^Adam v. Saenger, Tex., 58 S. 
Ct. 464, 303 U.S. 59, 82 KEd. 649, 
rehearing denied 68 S.Ct. 640, 303 
U.S. 666, 82 L.Ed. 1123, conformed 
to, Civ.App., 119 S.W.2d 687, cer¬ 
tiorari denied 69 S.Ct 832, 307 U, 
S. 628, 83 D.Ed. 1511. 

Cal.—^Neblett v. Neblett, 200 P.2d 4, 
88 Cal,App.2d 859. 

Service ou curator ad hoc 

Service of citation on curator ad 
hoc of defendant resident of another 
jurisdiction constitutes due process 
of law. 

La.—^Brannin v. Clements, App., 142 
So. 621. 

Additional or distinct claims 

The demands of due process for¬ 
bid adjudication against nonresident 
defendant, even though he has ap¬ 
peared generally, on additional or 
distinct claims and without his con¬ 
sent after his appearance, unless he 
himself counterclaim^ or invoked 
affirmative assistance of court. 

N.J.—^Republic of China v. Pong-Tsu 
Mow, 108 A.2d 891, 83 N.J.Super. 
24. 

43 , U.S.—Henry L. Doherty & Co. v. 
Goodman, Iowa S,Ct. 553, 294 U. 
I S, 623, 79 L.Ed, 1057, 
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highways by nonresidents,although, in all cases, I ant to he charged shall receive actual notice as a 
it should be made reasonably probable that defend- 1 result of the constructive service.^S xhe nonresi- 


Waffenbergr v. Charleston Wood 
Products, D.C.S.C., 122 F.Supp. 745. 
Fla.—Riley v. Sweat, 149 So. 48, 110 
Pla. 362. 

Ohio.—Paduchik v. Mikoff, 110 N.E. 
2d 5S2, 158 Ohio St. 533. 

Security dealer could be required 
to give irrevocable written consent 
to service of process on securities 
commission in actions brought 
against dealer growing out of hds 
conduct of business, such provision 
being a proper exercise of the police 
power. 

Pla-—^Riley v. Sweat, 149 So. 48, 110 
Fla. 362. 

WTHti-mtiTrL contacts ttieoTy 

To subject a defendant, not pres¬ 
ent within territory of forum, to 
judgment in personam, due process 
requires only that he have certain 
minimum contacts with such terri¬ 
tory, so that maintenance of suit 
does not offend traditional notions of 
fair play and substantial justice. 

U.S.—International Shoe Co. v. State 
of Washington, OfSce of Unem¬ 
ployment Compensation and Place¬ 
ment, 66 S.Ct. 154, 326 U.S. 310, 90 
KEd. 95. 161 A.L.R. 1057. 

Scholnik v. National Airlines, C. 
A.Ohia, 219 P.2d 115, certiorari de¬ 
nied 75 S.Ct. 882, 349 U.S. 956, 99 
Ii.Bd. 1280—Martin v. Fischbach 
Trucking Co., C.A,Mass., 183 F.2d 
53. 

Tardiff v. Bank Line, Limited, D. 
CLa., 127 F.Supp. 945. 

Nonresident operators of water craft 
within the state 

U.S.—Groltzman v. Rougeot, D.CLa., 
122 F.Supp. 700. 

4^ U.S.—Olberding v, Illinois Cent 
R. Co.. Ky.. 74 S.Ct 83, 346 U.S. 
338, 98 L.Ed. 39—Hess v. Pawloski, 
Mass.. 47 S.Ct 632, 274 U.S. 362, 
71 L.Ed. 1091. 

Martin v. Fischbach Trucking 
Co., aA.Mass.. 183 F.2d 53—Cohen 

V. Plutschak, D.C.N.J., 40 F.2d 727 
—^Moore v. Payne, D.C.La., 35 F.2d 
232. 

McGuire v. Parker, D.C.Mo., 78 
F.Supp, 199—^Weiss v. Magnussen, 
D,C.Va., 13 F.Supp. 948—Carr v. 
Tennis, D.UPa., 4 F.Supp. 142. 
Ark.—^Tocum v. Oklahoma Tire & 
Supply Co., 89 S.W.2d 919, 191 
Ark. 1126—Kelso v. Bush, 89 S. 

W. 2d 592. 

CaL—Myrick v. Sui>erlor Court of 
State, in and for Santa Clara Coun¬ 
ty, 261 P.2d 255, 41 Cal.2d 519. 
Ky.—Schaaf v. Brown, 200 S.W.2d 
909, 304 Ky. 466—Hoagland v. Bo- 
lan, 81 S,W.2d 869, 259 Ky. 1— 
Hlrsch V. Warren, 68 S.W.2d 767, 
2BS Ky. 62. 

—PaWlcskl V. Hess, 144 N.E. 
766, 250 Mass. 22, 35 A.L.R. 945, af¬ 


firmed Hess V. Pawloski, 47 S.Ct 
632, 274 U.S. 352, 71 L.Ed. 1091. 
Minn.—Seitz v. Clayboume, 231 N.W. 
714, 181 Minn. 4—Schilling v. 

Odlebak, 224 N.W. 694, 177 Minn. 
90. 

Mont—State ex rel. Charette v. Dis¬ 
trict Court of Second Judicial Dist 
in and for Silver Bow County, 86 
P.2d 750, 107 Mont 489. 

N.J.—Rubin v. Goldberg, 154 Al. 535, 
9 N.J.Misc, 460—Martin v. Condon, 
129 A. 738, 3 N.J.Misc. 726. 

N.T.—Shushereba v. Ames, 176 N.E. 
187, 255 N.Y. 490. 

Pa.—Sipe V. Moyers, 44 A.2d 263, 353 
Pa. 75. 

Vt—Carroll v. Hutchinson, 200 S.B. 
644, 172 Va. 43. 

Wis.—State v. Circuit Court for 
Dane County, 244 N.W. 766, 209 
Wis. 246. 

42 C.J. p 640 note 53. 

Actual notice held unnecessary 
Wis.—Sorenson v. Stowers, 29 N.W. 
2d 512, 251 Wis. 398. 

Service on secretary of state 
i State law providing for service on 
secretary of state was held not un¬ 
constitutional, as depriving nonresi- 
I dent automobile owners of property 
without due process. 

U.S.—Jones v. Paxton, D.C.Minn., 27 
F.2d 364. 

St, Claire v. Eller, D.C.Mo., 81 
F.Supp. 133. 

Giflin V. Ensign, D.C.Pa., 15 F. 
R.D. 200. 

Ark.—^Alexander v. Bush, 134 S.W.2d 
519, 199 Ark. 562—^Highway Steel 
& Mfg. Co. V. Kincannon, 127 S.W. 
2d 816, 198 Ark. 134, appeal dis¬ 
missed Highway Steel & Mfg. Co. 
V. Crawford County Circuit Court, 
60 S.Ct. 88, 308 U.S. 304, 84 L.Ed. 
431, rehearing denied 60 S.Ct. 134, 
308 U.S. 635, 84 L.Ed. 528. 

Del.—Castelline v. Goldfine Truck 
Rental Service, 112 A.2d 840. 

Mont.—State ex rel. Charette v. Dis¬ 
trict Court of Second Judicial Dist. 
In and for Silver Bow County, 86 
P.2d 750, 107 Mont 489. 

N.T.—Leighton v. Roper, 91 N.E.2d 
876, 300 N.Y. 434, 18 A.L.R.2d 537. 
Ohio.—^Harris v. Owens, 62 N.E.2d 
522, 142 Ohio St 379. 

Residents leaving state 

Statute providing for service of 
summons on nonresident motorist 
by leaving copy of summons with 
secretary of state is not unconstitu¬ 
tional as applied to residents who 
leave the state to live elsewhere be¬ 
fore the institution of an action 
against them. 

Mont.—State ex reL Thompson v. 

District Court of Fourth Judicial 
i Dist, in and for Missoula County, 
[ 91 P.2d 422, 108 Mont 362. 
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Resident of foreign country 

Statute authorizing service of 
summons on secretary of state as 
agent of nonresident operator of au¬ 
tomobile is not violative of federal 
constitution as applied to residents 
of foreign country. 

N.Y.—Hand v. Frazer, 248 N.Y.S. 657, 
139 Misc. 446, aflarmed Hand v! 
Fraser, 250 N.Y.S. 947, 233 App* 
Div. 800. 

Action must arise from use 
Where operation of motor vehicle 
in state by nonresident or foreign 
corporation was entirely unrelated to 
any action brought in state against 
such an operator, the making of such 
operation as ground for service of 
process upon Director of Division of 
Motor Vehicles would clearly be un¬ 
constitutional. 

N.J.—^Lindsey v. Teddy's Frosted 
Poods, 112 A.2d 529, 18 N.J. 61. 

45. U.S.—Olberding v. Illinois Cent 
R. Co., Ky., 74 S.Ct. 83, 346 U.S. 
338, 98 L.Ed. 39—^Wuchter v. Piz- 
zutti, N.J., 48 S.Ct. 259, 276 U.S. ’ 
13, 72 L.Ed. 446, 57 A.L.R. 1230. 

Mulhern v. Gerold, D.C.Mass., 
116 F.Supp. 22—^Welker v, Hefner. 
D.C.Mo., 97 F.Supp. 630—Ander¬ 
son V. Scholes, D.C.Alaska, 83 P. 
Supp. 681—^Halliday v. Burling¬ 
ton Transp, Co., D.C.Mo., 36 P. 
Supp. 108. 

Ala.—^Krasner v. Gurley, 29 So.Sd 
224, 248 Ala. 686. 

Cal.—Corpus Juris Secundum cited is. 
Allen V. Superior Court in and for 
Los Angeles County, 259 P.2d 905, 

908, 41 Cal.2d 306. 

Del.—Castelline v. Goldfine Truck 
Rental Service, 112 A.2d 840— 
Webb Packing Co. v. Harmon, 19$ 
A. 158, 9 W.W.Harr. 22. 

Ky.—Schaaf v. Brown, 200 S.W.2d 

909, 304 Ky, 466. 

Md-—Grote v. Rogers, 149 A. 547, 158 
Md. 685, followed in 149 A. 551, 158 
Md. 695. 

Neb.—In re Fletcher’s Guardianship. 

59 N.W.2d 359, 157 Neb, 196. 

Nev.—^Bjoll V. Nevada Indus. Corp.. 

191 P.2d 889, 65 Nev. 174. 

N.J.—^Weiner v. Wittman, 27 A,2d 
866, 129 N.J.Law 35. 

Lepre v. Real Estate-Land Ti¬ 
tle Trust Co., 168 A. 858, 11 N.J. 
Misc. 887. 

N.Y.—Horvath v. Brettschneider, 227 
N.Y.S. 109, 131 Misc. 618. 

N.D.—^Berg v. Burke, 46 N.W.2d 786. 
77 N.D. 913. 

Or.—State ex rel. Pardee v. Latour- 
ette, 125 P.2d 760, 168 Or, 584. 
Pa.—^Adam v. Adam, 66 Pa.Dist. & 
Co. 383, 62 Montg.Co. 64, 60 York 
Leg.Rec. 89. 

Service on driver of car 

Statute providing for service of 
process on nonresident automobile 



16 A C.J.S. 

dence of the interested parties will not render in¬ 
valid under due process requirements the assumption 
of jurisdiction of a transitory action where found¬ 
ed on personal service within the state/® or the 
rendition of a judgment on a cause of action aris¬ 
ing between nonresidents where legal service can be 

had on defendant/*^ 

In the case of nonresident individuals, unincor¬ 
porated associations, or partnerships doing business 
within a state, while service on a resident agent 
has been held insufficient to confer jurisdiction with¬ 
in the requirements of due process of law,^® it is 
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generally held that such service complies with due 
process.^® 

Corporations do not occupy the legal status of 
natural “persons” within the purview of due serv¬ 
ice of process.®® 

Foreign corporations. Statutes prescribing the 
mode of service and designating the officer or agent 
of the foreign corporation or of the state to be 
served are valid where, inter alia, they afford due 
process of law,®^ and, where the court has jurisdic¬ 
tion of the parties or res, and the matter of serv¬ 
ice and agency is legal, there is no want of due 


owner by service on driver or custo¬ 
dian of automobile causing damages 
sued for was held unconstitutional in 
not making it reasonably probable 
that nonresident would receive ac¬ 
tual notice. 

N.J.—Lepre v. Real Estate-Land Ti¬ 
tle Trust Co., 168 A. 858, 11 N.J. 
Misc. 887. 

Service on county attorney of sum¬ 
mons and complaint in divorce ac¬ 
tion, in case of nonresident insane 
defendant and appointment of, and 
service on. guardian ad litem, is not 
valid constructive or substituted 
service, and does not constitute due 
process of law. 

Idaho.—Gorges v. Gorges, 245 P. 691, 
42 Idaho 357. 

Kecessity of sending copy to defend¬ 
ant 

Sending of copy of process by 
plaintiff to nonresident defendant, 
served by leaving copy with commis¬ 
sioner of motor vehicles, is neces¬ 
sary to afford due process of law. 

Vt.—Brammall v. LaRose, 165 A. 916, 

105 Vt. 345, followed in 166 A. 918, 

106 Yt. 352. 

Receipt of actual notice will not 
validate statute lacking due process 
because of provisions failing to make 
it reasonably probable that actual 
notice will be received by defendant. 
N.T.—^Freedman v. Poirier, 236 N.T. 
a 96, 134 Misc. 253, affirmed 237 
N.T.S. 618, 227 App.Div. 320. 

Statutes held valid 
as.—Milliken v. Meyer, Colo., 61 S. 
Ct 339, 311 tr.S. 457, 85 L.Ed. 278, 
132 AL.R. 1357. rehearing denied 
61 S.Ct. 548. 312 U.S. 712. 86 I* 
Ed. 1143. 

K.T.—Leighton v. Roper, 87 N.Y.S.2d 
527, 194 Misc. 893, affirmed 90 N.T. 
S.2d 919, 275 App.Div, 994, af¬ 
firmed 91 N.E.2d 876. 300 N.T. 434. 
K.a—Bailey v. McPherson, 63 S.E. 

2d 559, 233 N.C. 231. 

Ohio.—^Harris v. Owens, 62 N.E.2d 
622. 142 Ohio St. 379. 

4®. La.—Stewart v. Litchenberg, 86 
So. 734. 148 La. 195. 


47. Ala,—Jefferson Island Salt Co. 
V. E. J. Longyear Co., 98 So. 119, 
210 Ala. 352. 

Personal judgment 

Acts providing that causes of ac¬ 
tion arising in foreign states and en¬ 
forceable there may be enforced in 
the state courts in counties in which 
jurisdiction of defendant can legally 
be obtained, when construed with 
the due process clause of the fed¬ 
eral constitution, means that suits 
can he maintained in state courts by 
nonresidents against nonresidents 
and personal Judgments obtained on 
causes of action arising out of the 
state if legal service can be had on 
defendant. 

Ala,—Jefferson Island Salt Co. v. B. 
J. Longryear Co., supra. 

48. Ky.—^Andrews Bros. v. McClana- 
han, 295 S.W. 457, 220 Ky, 504. 

La,—Snyder v. Davison, 134 So. 89, 
172 La. 274. 

12 C.J. p 1227 note 12. 

Service ou der^k of court held insuf¬ 
ficient 

U.S.—^Anderson v. Scholes, D.C.Alas¬ 
ka, 83 P.Supp. 681. 

49. U.S.—^Henry L. Doherty & Co. v. 
Goodman, Iowa, 65 S.CL 553, 294 
U.S. 623, 79 L.Ed. 1097, distinguish¬ 
ing Plexner v. Farson, Ill., 39 S. 
Ct. 97, 248 U.S. 289, 63 L.Ed. 250. 

Kaffenberger v. Kremer, D.C. 
Pa., 63 P.Supp. 924. 

Fla.—State ex rel. Weber v. Regis¬ 
ter, 67 So.2d 619. 

Ga.—Wilson v. Supreme Forest, 
Woodmen Circle, 119 S.E. 394, 156 
Ga. 403. 

Iowa,—^Davidson v. Henry L. Do¬ 
herty & Co., 241 N.W. 700, 214 
Iowa 739, 91 A.L.R. 1308. 

Miss.—Condon v. Snipes, 38 So.2d 
752, 206 Miss. 306. 

Mont.—State ex rel. Cook v. District 
Court of First Judicial Dist. in and 
for Lewis and Clark County, 58 
P.2d 273, 102 Mont. 424. 

N.J.—Yarborough v. Slocum, 30 A. 
2d 431, 129 N.J.Law 540, reversed 
on other grounds 33 A2d 905, 130 
N.J.Law 665. 


N.Y.—Interchemical Corp. v. Mira- 
belli, 54 N.Y.S.2d 522, 269 App.Div. 
224. 

Melvin Pine & Co. v. McConnell, 
64 N.T.S.2d 814, affirmed 76 N.Y.S. 
2d 279, 273 App.Div. 218, 10 A.L.R. 
2d 194, affirmed 180 N.E.2d 137, 
298 N.Y. 27. 

Pa.—Quinn v. Pershing, 80 A.2d 712, 
367 Pa. 426—Long v. Sakleson, 196 
A- 416, 328 Pa. 261—Stoner v. Hig- 
ginson, 175 A. 527, 316 Pa. 481. 
S.C.—^Edgar v. Southern Ry. Co., 49 
S.E.2d 841, 213 S.C. 445. 

Tenn.—^McDaniel v. Textile Workers 
Union of America, (CIO). 254 S.W. 
2d 1, 36 Tenn.App. 236, distinguish¬ 
ing Knox Bros. v. E. W. Wagner 
& Co., 209 S.W. 638, 141 Tenn. 348. 
Utah.—Wein v. Crockett, 195 P.2d 
222, 113 Utah 301. 

Activities withiu the forum form 
basis for determining whether re¬ 
quirements of due process to subject 
one to court^s jurisdiction over his 
person are satisfied. 

N.Y.—^Melvin Pine & Co. v. Mc(2on- 
nell, 64 N.Y.S.2d 814, affirmed 76 
N.T.S.2d 279, 273 App.Div. 218, 10 
A.L.R.2d 194, affirmed 180 N.E.2d 
137, 298 N.Y. 27. 

50. Fla.—State ex rel. Woods- 

Young V, Tedder, 138 So. 643, 103 
Fla. 1083, certiorari denied State 
of Florida ex rel. Woods-Young Co. 
V. Tedder. 52 S.Ct 458, 285 U.S. 
667, 76 LuEd. 946. 

51. U.S.—State of Washington ex 
reL Bond & Goodwin & Tucker, 
Inc. V. Superior Court of State of 
Washington for Spokane County, 
Wash., 53 S.Ct 624, 289 U.S. 361, 
77 L.Ed. 1256, 89 A.L.R. 653. 

Sugg V. Hendrix, C.C.AMiss., 142 
P.2d 740. 

N.C.—Sisk V. Old Hickory Motor 
Freight 24 S.E.2d 488, 222 N.C. 
631. 

Utah.—Wabash R. Co. v. Dist Court 
of Third Judicial Dist in and for 
Salt Lake County, 167 P.2d 973, 109 
Utah 626, 

14A aj. p 1405 note 53. 
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process.^* Statutes held to afford due process of 
law include those which authorize service on the 
secretary or other named officer of the corporation 
within the state,58 or which provide for service on 
any agent of the corporation found within the 
county where suit is brought, or, in the absence 
of such an agent, on any person in the county 
who represented the corporation at the time the 
transaction out of which the suit arose took place,54 
or which provide for service on any agent of a 
foreign corporation at any place wuthin the state, 
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regardless of whether the county in which the 
agent is served is also the county in which the 
action is pending,or which require the corpora¬ 
tion to designate an agent or attorney in fact on 
whom process may be served.^e 

It is ordinarily also held that a statute providing 
that, on failure of the corporation to appoint or 
retain an agent, process against the corporation 
may be served on a public official, designated by stat¬ 
ute, does not deny due process of law,^^ there is 


52. U.S.—Connor v. Excess Ins. Co. 
of America, C.C.A.N.J., 51 P.2d 

62 S, certiorari dismissed Excess 
Ins. Co. of Ajmerica v. Connor, 62 
S.Ct 201, 284 U.S. 692, 76 L.Ed. 
584, and vacated and set aside, C. 
C.A., Connor v. Excess Ins. Co. of 
America, 54 P.2d 1077. 

Ala.—St. Mary's Oil Engine Co. v. 
Jackson Ice & Fuel Co., 138 So. 
834, 224 Ala. 152. 

Cal.—Kneeland v. Ethicon Suture 
Laboratories, Inc., 257 P.2d 727, 
118 Cal.App.2d 211. 

Ga.—Great Eastern Casualty Co. v. 

Haynie, 92 S.B. 939. 147 Ga. 119. 
La.—^United Oil & Natural Gas Prod¬ 
ucts Corporation v. United Carbon 
Co., 131 So. 52, 171 La. 374, fol¬ 
lowed in Consolidated Carbon Co. 
V. United Carbon Co., 131 So. 57, 
171 389. 

Mass.—Reynolds v. Missouri, K. & T. 
Ry. Co., 117 N.B. 913, 228 Mass. 
584. 

Mich.—Malooly v. Tork Heating & 
Ventilating Corporation, 268 N.W. 
622, 270 Mich. 240, appeal dis-; 
missed York Heating & Ventilating 
Corporation v. Malooly. 56 S.Ct. 
92, 296 U.S. 533, 80 L.Ed. 379, re¬ 
hearing denied 56 S.CL 166, 296 U. 
& 662, 80 L.Ed. 471. 

N-C.—Steele v. Western Union Tele¬ 
graph Co., 173 S.B. 583, 206 N.C. 
220 . 

Okl.—Consolidated Plour Mills Co. v. 

Roberts, 252 P. 29, 123 Okl, 101, 

53- Kan.—^Snelling v. National 

Travelers' Benefit Ass’n, 169 P. 
1144, 102 Kan. 227. 

Mass.—^Trojan Engineering Corpora¬ 
tion V. Green Mountain Power Cor¬ 
poration, 200 N.B. 117, 293 Mass. 
377. 

14A C.J. p 1405 note 60. 

54. Tenn.—Connecticut Mut L. Ins. 
Co. V. Spratley, 42 S.W. 145, 99 
Tenn. 323, 44 L.R,A. 442. 

55. Ark,—Pekin Cooperage Co. v. 
Duty, 215 S.W. 715, 140 Ark. 135. 

56. XJ.S.—Canadian Pac. Ry. Co. v, 
Sullivan, C.C.A.Mass., 126 P.2d 433, 
certiorari denied 62 S.Ct 1291, 316 
TT-S. 696, 86 LEd, 1766. 

D.C.—Sansbury v. Schwartz, D.CL, 41 
l!^.Supp. 302. 

I&d.—Brown-Ketcham Iron WoiBks V; 


Swift Co., 100 N.E. 584. 860, 53 
Ind.App. 630. 

57. U.S.—State of Washington ex 
rel. Bond & Goodwin & Tucker v. 
Superior Court of State of Wash¬ 
ington for Spokane County, Wash., 
63 S.Ct 624, 289 U.S. 361, 77 L.Ed. 
1256, 89 A,L.R, 653—^Pennsylvania 
Fire Ins. Co. of Philadelphia v. 
Gold Issue Min, & Mill. Co., Mo., 
37 S.Ct 344, 243 U.S. 93, 61 L.Ed. 
610. 

Parmalee v. Iowa State Travel¬ 
ing Men's Ass'n, C.AFla., 206 F. 
2d 518, certiorari denied 74 S.Ct. 
125, 346 U.S. 877, 98 L.Ed. 384. 

Miss.—^Davis-Wood Lumber Co. v. 

Ladner, 50 So.2d 615, 210 Miss. 863. 
Mo.—State ex rel. Standard Fire Ins. 
Co, of Hartford, Conn., v. Gantt, 
203 S.W. 964, 274 Mo. 490. 

N.T.—Zacharakis v. Bunker Hill 
Mut Ins. Co., 120 N.Y.S.2d 418, 
281 App.Div. 487, appeal granted 
121 N.T.S.2d 271, 281 App.Div. 1019. 
Okl.—Consolidated Flour Mills Co. v. 
Muegge, 260 P. 745, 127 Okl. 295, 
reversed on other grounds 49 S.Ct. 
17, 278 U.S. 659, 73 L.Ed. 505— 
Geo. O. Richardson Machinery Co. 
V. Scott, 251 P. 482, 122 Okl. 125, 
certiorari dismissed 48 S.Ct 264, 
276 U.S. 128, 72 L.Ed. 497. 

S.C.—State V. Liggett & Myers To¬ 
bacco Co., 172 S.B. 857, 171 S.C. 
511, appeal dismissed Liggett & 
Myers Tobacco Co. v. State of 
South Carolina, 64 S.Ct. 564, 291 
U.S. 653, 78 L.Bd. 1046. 

Va.—American Ry, Express Co. v. 
Fleishman, Morris & Co., 141 S.B. 
253, 149 Va, 200, error dismissed 
American Ry. Express Co. v, 
Fleishman, Morris & Co., 49 S.Ct. 
94, 278 U.S. 574, 73 L.Ed. 514, and 
certiorari denied 49 S.Ct 177, 278 
U.S. 662, 73 L-Ed, 662, followed in 
American Ry. Express Co. v. New¬ 
comb, 141 S.E, 259, 149 Va. 219, er¬ 
ror dismissed 49 S.Ct 94, 278 U.S. 
574, 73 L.Ed. 614, and certiorari 
denied 49 S.Ct 177, 278 U.S. 652, 73 
L.Ed. 562, American Ry. Express 
Co. V. G. T. Elliott, Inc., 141 S.B. 
259, 149 Va. 218, error dismissed 
49 S.Ct 94, 278 U.S. 674, 73 L.Ed. 
614, and certiorari denied 49 S.Ct. 
177, 278 U.a 652, 73 KEd. 562 and 
American Ry. Express Co. v. Rich- 
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mond Hardware Co., 141 aE. 259 , 
149 Va. 220, error dismissed 49 
act 94, 278 U.S. 574, 73 LEd. 
514, and certiorari denied 49 S.Ct 
177, 278 U.a 652, 73 LEd. 562 . 
Wash.—State v. Superior Court of 
Spokane County, 15 P.2d 660, 169 
Wash. 688, affirmed State of Wash¬ 
ington ex rel. Bond & Goodwin & 
Tucker, Inc. v. Superior Court of 
State of Washington for Spokane 
County, 53 S.Ct 624, 289 U.S. 361 
77 LEd. 1256, 89 A.L.R. 653. 

14A C.J. p 1405 note 63. 

Service on state official after death, 
resignation, or removal of statu¬ 
tory agent 

Statute providing for service of 
process on secretary of state on 
death, resignation, or removal from 
state of statutory agent of foreign 
corporation, and that secretary of 
state shall notify such corporation 
by registered mail of such service, 
was held not to deny foreign corpo¬ 
ration due process of law. 

H.M.—Silva V. Crombie & Co., 44 P.2d 
719, 39 N.M. 240. 

Agent appointed under prior statute 
After enactment of statute requir- 
ing foreigrn corporations to desig¬ 
nate secretary of commonwealth as 
agent, service on agent appointed un¬ 
der prior statute was held not de¬ 
nial of due process. 

Va.—^American Ry. Express Co. v. 
Fleishman, Morris & Co., 141 S.E. 
253, 149 Va. 200, error dismissed 
American Ry. Express Co. v. 
Fleishman, Morris & So., 49 S.Ct. 
94, 278 U.S. 574, 73 LEd. 514, and 
certiorari denied 49 S.Ct 177, 278 
U.S. 652, 73 LEd. 562, followed 
in American Ry. Express Co. v. 
Newcomb, 141 S.E. 269, 149 Va 
219, error dismissed 49 S.Ct 94, 
278 U.S. 674, 73 L.Ed. 514, and 
certiorari denied 49 S.Ct 177, 278 
U.S. 652, 73 L.Ed. 562, American 
Ry. Express Co. v. G. T. Elliott. 
Inc., 141 S.E. 259, 149 Va 218, er¬ 
ror dismissed 49 S.Ct 94, 278 U.S. 
574, 73 LEd. 614, and certiorari de¬ 
nied 49 S.Ct 177, 278 U.S. 652, 
73 LEd. 562, and American Ry, 
Express Co. v. Richmond Hardware 
Co., 141 S.B. 259, 149 Va 220, er¬ 
ror dismissed 49 S.Ct 94, 278 U. 
S. 674, 73 LEd. 514, and certiorari 
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other authority to the effect that such a provision 
is void for want of due process,58 at least where 
the statute contains no provision for the giving 
of notice by the state official served to the corpo¬ 
ration of the fact of service and the pendency of 
suit,59 although it has been decided that a statute 
requiring a foreign corporation to designate an 
agent empowered to accept service within the state 
does not deny due process because failing to re¬ 
quire the corporation’s agent to give the corpora¬ 
tion notice when served with process.50 
It is not a denial of due process for a state stat¬ 
ute of procedure to fail to furnish a person, within 
the limits of the state, power to sue a nonresident 
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corporation and take judgment for a cause of ac¬ 
tion arising in another state, and since provision 
for making foreign corporations subject to service 
in the state is a matter of legislative discretion, 
failure to provide for such service is not a denial 
of due process.5i 

Service of process on a foreign corporation to 
confer jurisdiction must constitute due process of 
law,52 there must be service on an officer or agent 
within the state,53 and the agent or person served 
must be possessed of such authority as will justify 
the conclusion that such agent or person is repre¬ 
sentative of the corporation within the jurisdic¬ 
tion,54 at the time of service ;55 and whether a 


denied 49 S,Ct 177, 278 U.S. 652, 73 
UEd. 562. 

sa XJ.S.—^Knapp v. Bullock Tractor 
Co., D.aCaL, 242 F. 543—King 
Tonopah Min. Co. v. Lynch, D.C. 
Nev., 232 F. 485. 

59. XT.S.—^Durr Drug Co. v. Ameri¬ 
can Sur. Co. of N. Y., D.C.Ala., 126 
F.Supp. 815—Sivertsen v. Banca- 
merica-Blair Corp., D,C.Minn., 43 F. 
Supp. 233, appeal dismissed, C.C. 
A, 129 F.2d 1022. 

Knapp V. Bullock Tractor Co., 
D.QCal., 242 F. 543. 

Nev.—^Wildes v. Lou Dillon Goldfield 
Mining Co., 170 P. 1046, 41 Nev. 
364. 

14A C.J. p 1405 note 65. 

60. U.S.—State of Washington ex 
rel. Bond & Goodwin & Tucker v. 
Superior Court of State of Wash¬ 
ington for Spokane County, Wash., 
53 S.Ct. 624, 289 U.S. 361, 77 L. 
Ed. 1256, 89 AL.R. 653. 

61. U.S.—^Perkins v, Benguet Consol. 
Min. Co., Ohio, 72 S.Ct, 413, 342 U. 
S. 437, 96 L.Ed. 485, rehearing de¬ 
nied 72 S.Ct. 645, 343 U.S. 917, 96 
LEd. 1332—Missouri Pac. R, Co, v. 
Clarendon Boat €ar Co., La., 42 
S.Ct 210, 257 U.a 533, 66 L.Ed- 
354. 

62. Cal.—Jeter t. Austin Trailer 
Equipment Co., 265 P.2d 130, 122 
Cal.App.2d 376. 

m.—Scene-In-Actlon Corporation v. 
Knights of Ku-Klux-Klan, 261 IlL 
App. 153. 

N.J.—^Daoud Y. Kleven Inv. Co., 103 
A2d 257, 30 N.J.Super. 38. 

N.D.—^Kluver ▼, Middlewest Grain 
Co., 173 N.W. 468, 44 N,D. 210, fol¬ 
lowed in Livingston v. Middlewest 
Grain Co., 173 N.W. 474, 44 N.D. 
249, Olson v. Middlewest Grain Co., 
173 N.W. 474, 44 N.D. 260, Nelson 
V. Middlewest Grain Co., 173 N.W. 
475, 44 N.D. 247, 250, Crawson y. 
Middlewest Grain Co., 173 N.W. 
475, 44 N.D. 248, Lammadee v. Mid¬ 
dlewest Grain Co., 173 N.W. 475, 44 
N.D. 247 and Benness v. Middle- 
west Grain Ca, 173 N.W. 476, 44 
N.D. 246. 


Service held invalid 

(1) In action in personam against 
foreign corporation never author¬ 
ized to transact business in state, 
service of summons and complaint 
by leaving copies thereof in office of 
secretary of state, not designated by 
statute or rule as authorized agent of 
corporation for service of process 
thereon, was invalid as violating due 
process requirement of Fourteenth 
Amendment to Federal Constitution 
in that it offended traditional no¬ 
tions of fair play and substantial 
Justice. 

N.J.—^Daoud V. Kleven Inv. Co., 103 
A2d 257, SO N.J.Super. 38. 

(2) Service on domestic subsidiary 
was held not to meet requirements 
of due process. 

U.S.—Dam v. General Elec. Co., D.C. 
Wash., Ill F.Supp. 342. 

Pailure of the sheriff to recite In 
return of service of process on for¬ 
eign corporation which was served 
through secretary of Public Service 
Commission that corporation was or 
had been doing business within the 
state or had a place of business 
therein or an officer or agent repre¬ 
senting it in business therein did not 
constitute denial of "due process of 
law.*' 

Mo.—State ex reL Kenosha Auto 
Transport Corp. v, Flanigan, 159 
S.W.2d 598. 349 Mo. 64. 

63. Ill.—Scene-In-Action Corporation 
V. Knights of Ku-Klux-Klan, 261 
I11.APP. 153. 

Statute held to afford due i^rocess 
U.S.—^Western Smelting & Refining 
Co. V. Pennsylvania R. Co., D.C. 
Neb., 81 F.Supp. 494—^Ezell v. Rust 
Engineering Co., D.C.S.C., 75 F. 
Supp. 980. 

64. U.S.—^Perkins v. Benguet Con¬ 
sol. Min. Co., Ohio. 72 S.Ct 413, 
342 U.S. 437, 96 L.Ed. 485, rehear¬ 
ing denied 72 S.Ct 645, 343 U.S. 
917, 96 L,Ed. 1332—^International 
Shoe Co. V. State of Washington, 
Office of Unemployment Compensa¬ 
tion and Placement, Wash., 66 S.Ct 
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! 154, 326 U.S. 310, 90 L.Ed. 95. 161 A 

L.R. 1057. 

Zuber v. Pennsylvania R. Co., D. 
C.Ga., 82 F.Supp. 670—-Ketch v, At¬ 
lantic Coast Line R. Co., D.C.Tenn., 
51 F.Supp. 243. 

D.C.—Chase Bag Co. v. Munson S. S. 

Line, 295 P. 990, 54 App.D.C. 169. 
Ga.—Louisville & N. R, Co. v. Mere¬ 
dith, 21 S.E.2d 101, 194 Ga. 106. 
Office manager 

Service on foreign corporation's 
office manager while in state was 
held not violative of due process. 

Ala.—St Mary's Oil Engine Co. v. 
Jackson Ice & Fuel Co., 138 So. 834, 
224 Ala. 152. 

Sales representative 

(1) A salesman who represented a 
foreign corporation in state was not 
such an agent or employee of corpo¬ 
ration as could, conformably to re¬ 
quirements of due process of law, be 
held a representative of corporation 
so that service of process on sales¬ 
man was effective to bind corpora¬ 
tion where salesman was not author¬ 
ized to bind corporation in any man¬ 
ner and performed none of the cor¬ 
poration’s essential ooriK)rate func¬ 
tions and salesman's actions were 
subject to direction from corpora¬ 
tion’s home office in another state. 
U.S.—Mas V. Owens-Illinois Glass 

Co., D.CXVa., 34 F.Supp. 415. 

(2) Where sales representative of 
nonresident defendant corporation 
was solely engaged in sale of corpo¬ 
ration’s merchandise, and employee 
operated sales office in New York 
City area, and merchandise was ship¬ 
ped and delivered continuously by 
corporation to customers within New 
York on orders solicited by employee, 
service of summons on employee was 
proper service on nonresident corpo¬ 
ration and maintenance of action 
would not offend traditional notions 

I of fair play and substantial Justice. 
N.Y.—^Modern Traders Co. v. Reiss 
Associates. 104 N.T.a2d 338, 191 
Misc. 869. 

65. Iowa.—^Elk River Coal db Lum¬ 
ber Co. y. Funk, 271 N.W. 204, 222 
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foreign corporation has so submitted itself to the 
laws of a state as to be bound by service of process 
therein in a personal action is ordinarily a question 
of due process under the federal constitution.®® 

Service on an agent of a foreign corporation is 
not a compliance with due process where such cor¬ 
poration is not doing or engaged in business with¬ 
in the state,although, where a foreign corpora- 
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tion has once qualified to do business within a 
state, it may not thereafter complain of provision 
for service of process on a state official after its 
withdrawal from the state.®® The legislature may 
enact laws permitting service on foreign corpo¬ 
rations not authorized to do business in the state 
within constitutional limitations, and service there¬ 
under may be valid if at the time of service a for¬ 
eign corporation is present in the state carrying 


Iowa 1222, 110 A.L,R. 1415—Thorn- 
burg V. James B. Bennett & Co., 
221 N.W. 840. 206 Iowa 1187. 

Proloagtngr agent’s authority 

Statute providing that authority of 
foreign corporation's resident agent 
appointed to receive service of 
process shall last as long as any lia¬ 
bility against corporation growing 
out of business in Louisiana remains 
was held not to deny due process. 

La.—King v. American Tank & 
Equipment Corporation, App,, 144 
So. 283. 

Agency held not representative 
Colo.—General Ben. Ass'n v. Bell, 95 
P.2d 816, 105 Colo. 133. 

66- U.S.—^Woodworkers Tool Works 
V. Byrne, C.A.Cal„ 191 P-2d 667. 
Ala.—Boyd v, Warren Paint & Color 
Co., 49 So.2d 569, 254 Ala. 687. 

Ariz.—^Wells Fargo & Co. of Mexico. 
S. A. V. McArthur Bros. Mercan¬ 
tile Co., 26 P.2d 1021, 42 Ariz. 
405. 

Mo.—-Fisk V. Wellsville Fire Brick 
Co., 145 S.W.2d 451, transferred 
to 152 S.W.2d 113, 348 Mo. 73. 

14A C.J. p 1372 note 6. 

Xiocal law as inapplicable 
Whether or not foreign railway 
company was doing business in state 
and hence subject to personal service 
of process therein is not question | 
of local law or statutory construe -1 
tion, but of due process. I 

Mo.—State ex rel. Ferrocarriles Na- 
cionales t>e Mexico v, Rutledge, 66 
S.W.2d 28. 331 Mo. 1015, 85 A.L.R. 
1375, certiorari denied Ferrocar¬ 
riles Kacionales De Mexico v. Rut¬ 
ledge, 53 S.Ct. 689, 289 U.S. 746, 
77 L.Ed. 1493. 

Statements on return 
Nonresident corporation, pleading 
in abatement to jurisdiction of court 
on ground that it was not doing 
business within commonwealth and 
was not present or found in the com¬ 
monwealth within meaning of stat¬ 
ute so as to be answerable to serv¬ 
ice, was entitled under general prin¬ 
ciples of comity as well as under due 
process clause of federal constitu¬ 
tion to have question examined and 
determined on facts, and as to such 
jurisdictional matter was not bound 
by statemen*s in return, however 
aotT!6(it la form return might be. 


Mass.—^Atlantic Nat. Bank of Bos¬ 
ton V. Hupp Motor Car Corpora¬ 
tion, 10 N.E.2d 131. 

Voluatary stibmissioa 

The due process clause places no 
limitation on the competency of a 
corporation to submit voluntarily to 
jurisdiction, or on right of state to 
require such submission as a pre¬ 
requisite to doing business within 
state. 

U.S.—Ezell V. Rust Engineering Co., 
D.C.S.C., 76 P.Supp. 980. 

67. U.S.—Electrical Equipment Co. 
V. Daniel Hamm Drayage Co., C.A 
Iowa, 217 F.2a 656. 

Green v. Equitable Powder Mfg. 
Co., D.C.Ark., 99 P.Supp. 237. 

Barnhart v. John B. Rogers Pro- i 
ducing Co., D.O.Pa., 9 P.R.D. 590, 
—Marlow v. Hinman Milking Mach- j 
Co., D.aMinn., 7 P.R.D. 751. 

Ill.—Scene-In-Action Corporation v. 
Khights of Ku-Klux-Klan, 261 III. 
App. 153. 

Iowa.—Elk River Coal & Lumber Co. 

I V, Punk. 271 N.W. 204, 222 Iowa 
1223, 110 A.L.R. 1415. 

Ky.—Tennessee Publishing Co. v, C. 
i L. Walker & Co., 265 S.W. 941, 205 
' Ky. 420. 

Md.—Compania De Astral, S. A. v. 
Boston Metals Co., 107 A.2d 357, 
108 A.2d 372, 205 Md. 237. certio¬ 
rari denied Boston Metals Co. v. 
Compania De Astral, S. A., 75 S.Ct. 
365, 348 U.S. 943, 99 L.Ed. 738. 

N.Y.—Cappello v. Union Carbide & 
Carbon Corp., 95 N.T.S.2d 36, 276 
App.Div. 277. 

N.C.—Langley v. Planters Tobacco 
Warehouse, 1 S.R2d 658, 215 N.C. 
237. 

14A C.J. p 1371 note 87. 

Sending solicitor into state 
Newspaper in another state was 
not engaged in business within state 
merely because it sent solicitor into 
state to call on parties who handled 
newspaper and who held no official 
position of any kind, and service on 
such solicitor was not good, under 
Civ.Code Pract. § 51 subsec 6, and 
holding such service good was de¬ 
nial of due process of law, under U. 
S.Const. Ajnendms. 5, 14. 

Ky.—Tennessee Pub. Co, v. C L. 
Walker & Co., 265 S.W. 941, 205 
Ky. 420. 

Zn absence of dement of consent, 
doing of business within state by 
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foreign corporation sought to be 
served with process within the state 
is indispensable to fulfillment of re¬ 
quirement of due process of law 
guaranteed by the Fourteenth 
Amendment of the federal Constitu¬ 
tion. 

N.J.— A. & M. Trading Corp. v. Penn¬ 
sylvania R. Co., 100 A.2d 513. 13 
N.J. 516. 

Tedwab v. M. A. Richards Corp, 
60 A.2d 310, 137 N.J.Law 448. 

Commission of tort 
Statute providing that if foreign 
corporation commits a tort in whole 
or in part in state against resident, 
j such acts shall be deemed to be doing 
t business in state by such foreign 
corporation and shall be deemed 
equivalent to appointment by such 
foreign corporation of secretary of 
state and his successors to be Its 
true and lawful attorney on whom 
may be served all lawful process 
in any actions or proceedings against 
such foreign corporation arising 
from or growing out of such tort 
does not violate due process clause 
of Fourteenth Amendment to federal 
Constitution. 

Vt.—Smyth v. Twin State Imp. Corp., 
80 A. 2d 664, 116 Vt. 669, 25 AL.R. 
2d 1193. 

Suits on specified causes of action 
Where grinding wheel manufac¬ 
tured by defendant shattered while 
in use by plaintiff in connection with 
machine manufactured by codefend¬ 
ant foreign corporation, as recom¬ 
mended by representative of code¬ 
fendant, and defense of action in fed¬ 
eral court in Maryland for injuries 
would not Inconvenience codefendant 
greatly in comparison with incon¬ 
venience to plaintiff if required to 
sue in state of codefendant's incor¬ 
poration, maintenance of action un¬ 
der Maryland statute making foreign 
corporations subject to suit in Mary¬ 
land on specified causes of action, re¬ 
gardless of whether corporation Is 
doing or has done business in Mary¬ 
land, would not violate due process 
of law clause of federal constitution. 
U.S.—Johns V. Bay State Abrasive 
Products Co.. D.CMd.. 89 P.Supp. 
654. 

68. Iowa.—American Asphalt Roof 
Corporation v, Shankland, 219 N.W. 
28, 205 Iowa 862. 60 A.L.B. 986. 
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m business,®^ and, where the corporation is doing process within the state, a judgment rendered 
business within the state in a sense which makes against it in a suit in trespass or trespass on the 
it present therein, it is subject to service without case is a denial of due process 

Henial of due process of law.^O Where the statute _ . 

£ £ • c. Notice 

Tirovidinsr for service of process on foreign corpo- 

^ t J.-U ^ j. ‘ process requires timely notice to one whose 

rations doing business within the state is reason- rights are affected in a civil proceeding. If actual notice 
able it will afford due process of law.*^^ impracticable, constructive notice is generally satis- 

^ factory where the court has Jurisdiction. 

If a corporation is not amenable to service of Notice to a party whose rights are to be affected 


69. XJ.S.—^Allentown Record Co. v. 
Agrashell, Inc., D.C.Pa., 101 P. 
Supp. 790—Green v. Equitable 
Powder Mfg. Co.. D.C.Ark., 99 F. 
Supp 237—Ace Grain Co. v. Ameri¬ 
can Eagle Fire Ins. Co. of N. Y., D. 
C.N.Y., 95 F.Supp. 784—Wadell v. 
Green Textile Associates, D.C. 
Mass., 92 F.Supp. 738. 

Ark.—Gillioz v. Kincannon, 214 S.W. 

2d 212. 213 Ark. 1010. 

Del.—Klein v. Sunbeam Corp., 95 A. 
2d 460, 8 Terry 575, 94 A.2d 385, 
8 Terry 526. 

Iowa.—^Elk River Coal & Lumber 
Co. V. Funk, 271 N.W. 204, 222 
Iowa 1222, 110 A.L.R. 1415. 

70. U.S.—Travelers Health Ass’n v. 
Commonwealth of Virginia ex rel. 
State Corp. Commission, Va., 70 S. 
Ct. 927, 339 U.S, 643, 94 L.Ed. 1154 
—International Shoe Co. v. State 
of Washington, Office of Unemploy¬ 
ment Compensation and Placement, 
Wash., 66 S.Ct. 154, 326 U.S. 310, 
90 LuEd. 95, 161 A.L.R. 1067. 

McClendon v. Curtis Bay Tow¬ 
ing Co.. D.C.N.Y., 130 F.Supp. 455 
—^Truck Parts v. Briggs Clarifier 
Co., D.C.Minn., 25 F.Supp. 602— 
Brown V. Canadian Pac. Ry. Co., D. 
C.N.T., 25 F.Supp. 566. 

Cal.—Kneeland v. Ethicon Suture 
Laboratories, Inc., 257 P.2d 727, 118 
Cal.App.2d 211. 

Md.—Compania De Astral, S. A. v. 
Boston Metals Co., 107 A.2d 357, 
108 A.2d 372, 205 Md. 237, certio¬ 
rari denied Boston Metals Co. v. 
Compania De Astral, S. A., 75 S.Ct. 
365, 348 U.S. 943, 99 L.Ed. 738. 
Miss.—Lee v. Memphis Pub. Co., 14 
So.2d 351, 195 Miss. 264, 152 A.L.R. 
1428~-Vicksburg, S. & P. R. Co. 
V. Foreheimer, 74 So. 418, 113 Miss. 
53L 

N-T.—Peters v. Robin Airlines, 118 
N.T.S.2d 238, 203 Misc. 924, revers¬ 
ed on other grounds 120 N.Y.S.2d 
1, 281 App.Div. 903. 

What constitutes doing business gen¬ 
erally see Corporations § 1920. 
IiLterstate business 
Under L.1908 c 123, making foreign 
corporations, doing business in the 
state, subject to suit irrespective of 
■where the cause of action accrued, a 
railroad doing only an interstate 
business within the state is not un¬ 
constitutionally denied due process 
of law by serving one of its bona 
fide agents within the state on a 


cause of action accruing elsewhere. 
U.S.—Shippers Pre-Cooling Service 
V. Macks, C.A.Ala., 181 F.2d 510. 
certiorari denied 71 S.Ct 45, 340 U. 
S. 816, 95 L.Bd. 599. 

Miss.—^Vicksburg, S. & P. R. Co. v. 
Foreheimer, 74 So. 418, 113 Miss. 
531. 

“Substantial contacts” 

The essentials of due process are 
fully met if foreign corporation 
maintains substantial contacts with 
state through course of regularly- 
established and systematic business 
activity, as distinguished from cas¬ 
ual, isolated, or insubstantial con¬ 
tacts or transactions. 

Cal.—^Jeter v. Austin Trailer Equip¬ 
ment Co., 265 P.2d 130, 122 Cal. 
App.2d 376. 

“Minimum contacts” 

Due process of law requires only 
that a defendant in order to be sub¬ 
jected to a Judgment in personam, if 
not present within territory of for¬ 
um, have certain minimum contacts 
with it such that maintenance of 
the suit does not offend traditional 
notions of fair play and substantial 
Justice, 

U.S.—Parmalee v. Iowa State Travel¬ 
ing Men's Ass'n, C.APla, 206 P. 
2d 518, certiorari denied 74 S.Ct. 
125, 346 U.S. 877, 98 L.Ed. 384. 

Ott V. Hudnut Sales Co., D.C. 
Colo., 107 F.Supp. 919—Green v. 
Equitable Powder Mfg. Co., D.C. 
Ark., 99 F.Supp. 237—McWhorter 
V, Anchor Serum Co., D.C.Ark., 72 
F.Supp. 437. 

Reko V. U. S. Trotting Ass'n, D. 
C.Iowa, 14 P.R.D. 25—Marlow v. 
Hinman Milking Mach. Co., D.C. 
Minn., 7 F.R.D. 751. 

Mere proof of any husiuess activi¬ 
ty thereof within district is insuffi¬ 
cient to bring corporation within 
rule. 

U.S.—^Kaffenberger v. Kremer, D.C. 

Pa, 63 F.Supp. 924. 

Md.—Compania De Astral, S. A. v. 
Boston Metals Co.. 107 A.2d 357, 
108 A.2d 372, 205 Md. 237, certiorari 
denied Boston Metals Co. v. Com¬ 
pania De Astral, S. A., 75 S.Ct, 365, 
348 U.S. 943, 99 L.Bd. 738. 

M.Y.—Peters v. Robin Airlines, 118 
N.Y.S.2d 238, 203 Misc. 924, revers¬ 
ed on other grounds 120 N.Y,S.2d 
1, 281 App.Div. 903. 

Test of reasonableness 
Requirements of due process of 
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law in actions against foreign cor¬ 
porations may be met by such con¬ 
tacts of corporation within state of 
forum as to make it reasonable to 
require corporation to defend partic¬ 
ular suit which is brought there. 

U.S.—Jenkins v. Dell Pub. Co,, D.C. 
Pa, 130 F.Supp. 104—^Toothill v. 
Raymond Laboratories, D.C.N.Y., 
100 F.Supp. 350. 

Marlow v. Hinman Milking 
Mach. Co., D.C.Minn., 7 P.R.D. 751. 
N.J.—A & M. Trading Corp. v. Penn¬ 
sylvania R. Co., 100 A2d 513, 13 
N.J. 516. 

Quality and nature of activity 
Whether due process of law is sat¬ 
isfied in suit in state court against 
foreign corporation must depend on 
quality and nature of corporation’s 
activity in relation to fair and order¬ 
ly administration of laws which it 
was purpose of due process clause 
to insure. 

U.S.—Electrical Equipment Co. v. 
Daniel Hamm Drayage Co., C.A. 
Iowa, 217 P.2d 656. 

Green v. Equitable Powder Mfg. 
Co., D.C.Ark., 99 F.Supp. 237. 

Marlow v. Hinman Milking 
Mach. Co., D.CMinn., 7 F.R.D. 751, 
N.C.—Harrison v. Corley, 37 S.E.2d 
489, 226 N.C 184. 

Activities must give rise to liability 
sued on 

U.S.—Green v. Equitable Powder 
Mfg. Co., D.CArk., 99 F.Supp. 237 
—Johns V. Bay State Abrasive 
Products Co., D.C.Md., 89 F.Supp. 
654. 

Md.—Compania De Astral, S. A, v. 
Boston Metals Co., 107 A.2d 357, 
108 A.2d 372, 205 Md. 237, certio¬ 
rari denied Boston Metals Co. v. 
Compania De Astral, S. A., 75 S.Ct. 
365. 348 U.S. 943, 99 L.Ed. 738. 

Statutes Aeld constitutional 
U.S.—Green v. Equitable Powder 
Mfg. Co., D.C.Ark., 90 F.Supp. 237 
—Johns V. Bay State Abrasive 
Products Co., D.C.Md., 89 F.Supp. 
664. 

D.C.—Security Nat. Life Ins. Co. v. 
Washington, Mun.App,, 113 A2d 
749. 

71. U.S.—^Hudson v, Georgia Casual¬ 
ty Co.. D.GLa., 67 F.2d 757. 

72. I11.-~G. W. Bull & Co. V Boston 
& M. R. R., 175 N.E, 837, 344 IlL 
IL 
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by judicial proceedings is an essential element of j due process,and may not be dispensed with by the 


73, tJ.S,—Mullane ▼. Centiul Han¬ 
over Bank & Trust Co., N.Y., 70 S. 
Ct. 652, 339 U.S. 306. 94 Xi.Ed. 865— 
Shelley v. Kraemer, Mich.& Mo., 
6S act 836. 334 U.S. 1, 92 li.Ed. 
1161. 3 A.L.B.2d 441—Griffin v. 
Griffin. App.U.C.. 66 S.Ct 556. 327 

U. S. 220. 90 Lt.Ed. 635, rehearing 
denied 66 S.Ct 975, 328 U.S. 876, 
90 U.Ed. 1645, 

Phipps V. Wilson. C.A.I11., 186 
P.2d 748—Pearson v. Walling, C. 
C.A.Ark., 138 F.2d 655, certiorari 
denied 64 S.Ct. 616. 321 U.S. 775, 
88 L.Ed- 1069—In re Central H. 
Co. ot N. J.. C.C.A.N.J., 136 P.2d 
633, certiorari denied Pitney v. 
State of New Jersey, 64 S.Ct 437, 
320 U.S. 805, 88 LuEd. 486—Crane- 
Johnson Co. v. Commissioner of 
Internal Revenue, C.C.A,8, 105 F. 
2d 740, affirmed Crane-Johnson Co. 

V. Helvering, 61 S.Ct 114, 311 U. 

S. 54, 85 L..Ed. 35—Nord v. Grif¬ 

fin, C.C.A.I11., 86 P.2d 481, certio¬ 
rari denied 57 S.Ct 612, 300 U.S. 
673, 81 L.Ed. 879—CorpUB Jnxis 
cited in Collins v. Welsh. C.C.A. 
Cal., 75 F.2d 894, 898—Roberts v. 
Anderson, C.C.A.OfcL, 66 P.2d 874 
—Boynton V. Moffat Tunnel Im¬ 
provement I>ist,. C.C..A.C 0 I 0 ., 57 

F.2d 772. certiorari denied Moffat 
Tunnel Improvement Hist. v. 
Boynton. 53 S.Ct 20, 287 U.S. 620. 
77 UEd. 538—Oklahoma City, Okl. 
V, Dolese, C.C.A.Okl., 48 F.2d 734. 

Keystone Steel & Wire Co. v. 
U. S., D.C.IIL, 117 F.Supp. 330— 
Mulhem v. Gerold, D.C.Mass., 116 
F.Supp. 22. 

U. S. V. Ingram, B.C.Ark., 99 F. 
Supp. 465, reversed on other 
grounds, C.A., 203 F.2d 91, certio¬ 
rari denied 73 S.Ct 1136, 345 U.S. 
995. 97 UEd. 1402—In re Glenn- 
Colusa Irr. Dist. UaCal., 62 P. 
Supp. 651—^Hamrick v. Bryan, D. 
aOkl., 21 F.Supp. 392. 

Atchison, T. & S. F. Ry. Co. v. 
Weeks. B.C-Tex,, 248 F. 970. re¬ 
versed on other grounds 254 P. 
613. 166 C.C.A. 71, in which certio¬ 
rari is denied Weeks v. Atchison, 

T. & S. P. B, Co., 39 S.Ct 259, 249 

U. a 602. 63 UEd. 797. 

Ken-Mar Ain>ark Inc. v. Toth 

Aircraft & Accessories Co.. I>.C. 
Mo., 12 F.R.I>, 399. 

Ala—Bolte v. Schmale, 62 So.2d 797, 
258 Ala 373—Evans v. Evans, 76 
So. 95, 200 Ala 329. 

Arias.—^McManus v. Industrial Com¬ 
mission. 85 P.2d 54, 53 Ariss, 22. 
Cal.—Simpson v. City of Los An¬ 
geles. 253 P.2d 464, 40 Cal,2d 271. 
appeal dismissed 74 S.Ct 37, 346 
U.Sw 802, 98 LEd. 333. reheating 
denied 74 S.Ct 118. 346 U.S. 880, 
98 UBkL 387—Dillard v. KcKnight, 
209 F.2d 387. 34 Cal.2d 209. 11 
836—Hunstoc^ T. Estate 


Development Co., 138 P.2d 1, 22 
Cal.2d 205, 148 A.L.R. 968—Thomp¬ 
son V, Cook, 127 P.2d 909, 20 Cal. 
2d 564—^Los Angeles County v. 
Frisbie, 122 P.2d 526, 19 Cal.2d 
634—People v. Broad, 12 P.2d 941. 
216 Cal. 1, certiorari denied Peo¬ 
ple of State of California v. Gen¬ 
eral Motors Acceptance Corpora¬ 
tion, 53 S.Ct 220. 287 U.S. 661. 
77 L.Ed. 570—Hurst v. City of 
Burlingame, 277 P. 308. 207 Cal. 
134—Moore v. Superior Court in 
and for City and County of San 
Francisco, 263 P, 1009, 203 Cal. 
238. 

Monolith Portland Cement Co. 

V. Gillebergh, 277 P.2d 30, 129 CaL 
App.2d 413—^In re Buchman’s Es- 
Ute. 267 P.2d 73, 123 CaLApp. 
546—Cugat V. Cugat, 228 P.2d 31, 
102 CaLApp.2d 760—^In re Hamp¬ 
ton's Estate, 131 P.2d 565, 55 Cal. 
App.2d 543—Coates v. Maguire Oil 
& Refining Corp., 117 P.2d 898, 47 
CaLApp.2d 275—Cowan Oil & Re¬ 
fining Co. V. Miley Petroleum Cor¬ 
poration, 295 P. 504, 112 CaLApp. 
773. 

People V. Duffy, 170 P.2d 876, 79 
CaLApp. Supp.2d 875. 

Conn.—Osterlund v. State, 30 A. 2d 
393, 129 Conn. 591. 

Del.—^New York Trust Co. v. Riley, 
16 A.2d 772, 24 Del.Ch. 354, af¬ 
firmed 62 S.Ct 608, 315 U.S. 343, 
86 L.Ed. 885, rehearing denied 62 
S.Ct 903, 315 U.S. 829, 86 LEd. 
1223—^Kennedy v. Truss, 13 A.2d 
431, 1 Terry 424. 

D.C.—Saul V. Saul, 122 P.2d 64, 74 
App.D.G. 287—Wise v. Herzog, 114 
P.2d 486, 72 App.D.C. 335—Clarks- 
burg-Columbus Short Route 
Bridge Co. v. Woodring, 89 P.2d 
788. 67 App-D.C. 44, reversed on 
other grounds 58 S-Ct 365, 302 U. 
S. 658. 82 L.Ed. 509—California 
Co-op. Canneries v. U. S„ 299 P. 
908. 55 App.D.a 36. 

Fla.—Western Union Tel. Co. v. Suit. 
15 So.2d 33. 153 Fla. 490—Eagle v. 
Carr, 14 So.2d 268, 153 Pla. 224— 
Mayflower Inv. Co. v, BrilL 188 So. 
205, 137 Fla. 287—^Ryan’s Furniture 
ISxchange v. McNair. 162 So. 483, 
120 Fla. 109—Great American Ins. 
Co. of New York v. Peters, 141 So. 
322, 105 Fla. 380—McDaniel v. Mc- 
Elvy, 108 So. 820, 91 Pla. 770, 51 A, 
L,R. 731—Oorptxs Juris cited in 
Tibbetts v. Olson, 108 So. 679, 688, 
91 Fla. 824. 

Ga.—^Day v. Hatten, 83 S.E.2d 6, 210 
Ga. 749—City of Cedartown v, 
Pickett 22 S.E2d 318, 194 Ga. 508 
—Corpus Juris Secunduxu cited in 
Piggly-Wiggly Georgia Co, v. May 
Investing Corporation. 6 S.E2a 
579. 585. 189 Ga. 477, 126 A.L.R. 
1465. 


Zachos V. Rowland, 55 S.E.2d 
166, 80 Ga.App. 31. 

Ill.—^Bank of Edwardsville v. Raf- 
faelle, 45 N.E.2d 651, 381 Ill. 486, 
144 A«L.R, 401—^People ex rel. Nel¬ 
son V. Depositors State Bank, 37 
N.E.2d 326, 377 III. 602—Barnett 
V. Cook County, 26 N.E.2d 862. 
373 Ill. 516—People ex rel. Bar¬ 
rett V. Logan County Bldg. & 
Loan Ass’n, 17 N.E.2d 4, 369 Ill. 
518—^People v. Jenkins. 179 N.E. 
854, 347 III. 278—Sheaff v. Spind- 
ler, 171 N.E. 632, 339 Ill. 540— 
People V. Gale, 171 N.E. 186, 339 
Ill. 162—City of Chicago v. Cohn, 
158 N.E. 118, 326 Ill. 372, 55 A.LR. 
196—^Northern Trust Co. v. San¬ 
ford, 139 N.E. 603, 308 III. 381— 
Corpus Juris cited ia Rabbitt v. 
Frank C. Weber & Co., 130 N.E. 
787. 789, 297 Ill. 491. 

Ind.—Sherfey v. City of Brazil, 13 
N.B.2d 568. 

Iowa.—^Harris v. Board of Trustees 
of Green Bay Levee & Drainage 
Dist No. 2, Lee County, 59 N.W.2d 
234, 244 Iowa 1169— Corpus Juris 
cited in Craven v. Bierring, 269 
N.W. 801, 222 Iowa 613—Kimball 
V. Board of Sup’rs, 180 N.W. 988, 
994, 190 Iowa 783. 

Kan.—State Bank of I>odge City v. 
McKibben. 70 P.2d 1. 146 Kan. 341. 

Ky.—Babb v. Bullitt 220 S.W.2d 394, 
310 Ky. 211—Foster v. Goodpast- 
er, 161 S.W.2d 626, 290 Ky. 410, 
140 A.L.R. 1044—^Morgan County 
V. Governor of Kentucky, 156 S.W. 
2d 498, 288 Ky. 532. 

La.—^Vaughan v. Housing Authority 
of New Orleans, 80 So.2d 661— 
Mongogna v. O’Dwyer, 16 So.2d 
829, 204 La. 1030, 152 A.L.R. 162. 

Me.—Wilson v. Wilson, 56 A.2d 453, 
143 Me. 113—^Inhabitants of Town 
of Warren v. Norwood. 24 A-2d 
229, 138 Me. 180—Jordan v. 

Gaines, 8 A.2d 585, 136 Ma 291— 
In re Stanley, 174 A. 93, 133 Me. 
91, affirmed Stanley v. Public Util¬ 
ities Commission of Maine. 55 S. 
Ct 628. 295 U.S. 76. 79 L.Ed. 1311. 

Md.—North v. Town Real Estate 
Corp., 60 A.2d 665, 191 Md. 212. 

Mass.—Morrisey v. State Ballot Law 
C ommission, 43 N.B.2d 385, 312 
Mass. 121. 

Mich.—Geark v. Geark, 29 N.W.2d 
SB, 318 Mich. 614—Huger v. Hug¬ 
er, 20 N.W.2d 848, 313 Mich. 158— 
Corpus Juris Secundum dted in 
Rassner v. Federal Collateral Soc., 
300 N.W. 45, 51, 299 Mich. 206— 
Lilienthal v. City of Wyandotte. 
282 N.W. 837, 286 Mich. 604— 
Corpus Juris (quoted in Thompson 
V. Auditor General, 247 N.W. 360, 
370, 261 Mich. €24. 

Minn.—Schwartz v. First Trust Co, 
of St PauL 52 N.W.2d 290, 236 
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Minn. 165 —'Hunter T. Zenitn 
IJreds® Co., 19 N".w.2d 795, 220 
Minn. 918—In re Masters, 13 N. 
■W.2<i 487, 216 Minn. 553, 158 A. 
L,.R. 1210—Juster Bros. v. Christ- 
gau, 7 N.’W'.2d 501, 214 Minn. 108 
_Mixed Local of Hotel and Res¬ 
taurant Employees, Union Local 
Ko. 458 V. Hotel and Restaurant 
Employees International Alliance 
and Bartenders International Lea¬ 
gue of America, 4 N.W.2d 771, 212 
Minn. 587—^Dimke v. Finke, 295 
N-W. 75, 209 Minn. 29—^Tomasko v. 
Cotton, 273 N.W. 628, 200 Minn. 69 
—State V. Security Nat. Bank, 173 
N.W. 885. 143 Minn. 408. 
jjisg,—In re Savannah Special Con¬ 
sol. School Dist. of Pearl River 
County, 44 So.2d 645, 208 Miss. 
460. 

Mo.—State ex rel. Perrine v. Keir- 
nan, 237 S.W.2d 156, 361 Mo. 871— 
Albert J. Hoppe, Inc. v. St. Louis 
Public Service Co., 235 S.W.2d 
347, 361 Mo. 402, 23 A.L.R.2d 846 
—^Bindley v. Metropolitan Life 
Ins. Co., 213 S.W.2d 387, 358 Mo. 
31—Anderson v. Kuhs, 213 S.W.2d 
238—Leichty v. Kansas City Bridge 
Co., 190 S.W.2d 201, 364 Mo. 629, 
certiorari denied 66 S.Ct. 682, 327 
TT.S. 782, 90 L.Ed. 1009—Badger 
Lumber Co. v. Goodrich, 184 S.W. 
2d 435, 353 Mo. 769—Cockrell v. 
Taylor, 145 S.W.2d 416, 347 Mo. 1 
—Cornet v. St, Louis County, 240 
S.W. 107. 

Baker v. Baker, App., 274 S.W. 
2d 322—Imse-Schilling Sash & 
Door Co. V. Kellems, 179 S.W.2d 
910, 237 Mo.App. 960—Pernbaugh 

V. Clark, 163 S.W.2d 993, 236 Mo. 
App. 1200, motion stricken 173 S. 

W. 2d 646, 236 Mo.App. 1200—^Pirst 
Nat Bank v. Cook, App., 74 S.W. 
2d 846. 

Mont—In re Smith’s Estate, 255 P. 
2d 687, 126 Mont. 558—Thompson 
V. Tobacco Root Co-op. State Graz¬ 
ing Dist, 193 P.2d 811, 121 Mont 
445—Haggerty v. Sherburne Mer¬ 
cantile Co., 186 P.2d 884, 120 

Mont 386—State ex rel. Ryan v. 
Norby. 165 P.2d 302, 118 Mont 283 
—Corpus ^tizls Secan^ixm cited in 
Application of O’Sullivan, 158 P.2d 
806, SIO, 117 Mont 296, 161 A.L.R. 
487^—Lamont v. Vinger, 202 P. 769, 

61 Mont 530. 

Neb.—^Board of Trustees of York 
College V. Cheney, 71 N.W.2d 196, 
160 Neb. 631—Nickel v. School 
Bd, of Axtell. 61 N.W.2d 566, 167 
Neb. 813—Webber v. City of 
Soottsbluff, 60 N.W.2d 633, 166 
Neb. 48—Ruwe v. School Dist No. 

85 of Dodge County, 234 N.W. 789, 
120 Neb. 668. 

Nev.—In re Platz; 108 P.2d 858, 

60 Nev. 20$. 

N.H.—^Di Pietro v. Lavigne, 99 A.2d 
413, 98 N.H. 294—^Hollis v. Tilton, 

6 A2d 29. 90 N.H. 119. reheard 6 


A.2d 753. 90 N.H 119—American 
Motorists’ Ins. Co. v. Central Ga¬ 
rage, 169 A 121, 86 N.H 362. 

N.J. ^Horsman Dolls v. Unemploy¬ 
ment Compensation Commission, 
82 A2d 177, 7 N.J. 541, appeal 
dismissed 72 S.Ct 201, 342 U.S. 
890, 96 L.Ed. 667—Hyman v. Mul¬ 
ler, 62 A.2d 221, 1 N.J. 124—In re 
Braune’s Estate, 103 A. 412, 

Daoud V. Kleven Inv. Co., 103 A 
2d 267, 30 N.J.Super. 38. 

Continental Purchasing Co. v. 
Norelli, 46 A2d 310, 133 N.J.Law 
650, affirmed 48 A2d 816. 135 N.J. 
Law 93—Morris County Welfare 
Bd. V. Gilligan, 31 A.2d 805, 130 
N.J.Law 83—Belanowitz v. Travel¬ 
ers Ins. Co., 10 A.2d 178, 123 N.J. 
Law 674, affirmed 16 A2d 746, 125 
N.J.Law 301. 

Coyle V. Erie R. Co., 69 A2d 817, 
142 N.J.Eq. 306, reversed on other 
grounds 63 A2d 702, 1 N.J. 350— 
Application of Prudential Ins. Co. 
of America, 28 A2d 120, 132 N.J. 
Eq. 170—^Test v. Test 24 A. 22$, 
131 N.J.Eq. 197—Taylor v. Phox 
Bus Co., 20 A2d 343, 129 N.J.Eq. 
610. 

N.M.—^In re Santillanes, 138 P.2d 
503, 47 N.M. 140. 

N.T.—Lane v. Johnson, 28 N.E.2d 
705, 283 N.T. 244. 

Chapman v. Chapman, 132 N.T.S. 
2d 707, 284 App.Div. 504, appeal de¬ 
nied 134 N.T.S.2d 173, 284 App.Div. 
857, motion denied 138 N.Y.S.2d 709, 
285 App.Div. 991—Bell v. Bd. of 
Regents of University of State of 
N. Y., 66 N.Y.S.2d 545, 269 App.Div. 
588, reversed on other grounds 65 
N,E,2d 184, 296 N.T. 101, 163 AL.R. 
900, motion denied 66 N.E.2d 590, 
295 N.Y. 821—^McCarthy v. Moore, 
214 N.Y.S. 104, 215 App.Div. 97. 

Gillespie v. Gillespie, 62 N.Y.S. 
2d 271, 186 Misc. 845—^People ex 
rel. Morriale v. Branham, 36 N.Y.S. 
2d 217, 178 Misc. 728, reversed on 
other grounds 42 N.Y.S.2d 761, 
266 App.Div. 476, and affirmed 52 
N.E.2d 881, 291 N.Y. 312, adhered 
to 54 N,E.2d 331, 293 N.Y. 127— 
Issaia v. Russo-Asiatic Bank, 280 
N.Y.S, 735, 155 Misc. 495—In re 
Galvin’s Estate, 274 N.Y.S. 846, 
153 Misc. 11—In re Callahan’s 
Estate, 254 N.Y.S. 46, 142 Misc. 
28, affirmed In re Callahan, 259 
N.Y.S. 987, 236 App.Div. 814, af¬ 
firmed In re Callahan’s Estate, 188 
N.E. 48, 262 N.Y. 624—People v. i 
Three 100-Gallon Stills, 197 N.Y.S. i 
882, 119 Misc. 668. 

Hayman v. Morris, 37 N.Y.S.2d 
884, settled 38 N.Y.S.2d 782, 179 
Misc. 265—People ex rel. Van Dyk 
V. Van Dyk, 33 N.Y.S.2d 766— 
Fucelli V. Am. Soc. for Prevention 
of Cruelty to Animals, 23 N.Y.S. 

2d 983. 

Nev.—Schrader v. Third Judicial 
Dist Ct in and for Eureka Coun¬ 
ty, 73 P.2d 493. 
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N.C.—Collins V, North Carolina 
State Highway and Public Works 
Commission, 74 S.E.2d 709, 237 

N.C. 277—Boone v. Sparrow, 70 
S.E.2d 204, 235 N.C. 396—McLean 
V. McLean, 63 S.E.2d 138, 233 N. 
C. 139—Eason v. Spence, 61 S.E. 
2d 717, 232 N.C- 579—Coble v. Co¬ 
ble, 47 S.E.2d 798, 229 N.a 81— 
State V. Gordon, 34 S.B.2d 414, 225 
N.C. 241—Tyson v. Tyson, 14 S.E. 
2d 673, 219 N.C. 617—Waldroup v. 
Ferguson, 195 S.E. 615, 213 N.C. 
198^—Beaufort County v. Mayo, 
176 S.E. 753. 207 N.C. 211. 

N.D.—Hull v. Rolfsrud, 65 N.W.2d 
94—^Darling & Co. v. Burchard, 284 
N.W. 856, 69 N.D. 212. 

Ohio.—Voeller v. Neilston Ware¬ 
house Co., 26 N.E.2d 442, 136 Ohio 
St 427, certiorari granted 61 S.Ct. 
11, 311 U.S. 624, 85 L.Ed. 396, re¬ 
versed on other grounds 61 S.Ct 
376, 311 U.S. 531, 85 L.Ed. 322. 

Kluth v. Andrus, App., 94 N.E. 
2d 823, affirmed 101 N.E.2d 310, 
91 Ohio App. 1, appeal denied 102 
N.E.2d 18. 156 Ohio St 286, af¬ 
firmed 105 N.E.2d 679, 157 Ohio 
St 279—State ex rel. Keogh v. 
Gilmore, App., 39 N.E. 2d 860— 
State ex rel. Methodist Book Con¬ 
cern V. Guckenberger, 11 N.E.2d 
277, 57 Ohio App. 13, affirmed 10 
N.E.2d loot 133 Ohio St 27. 

Okl.—Hicks V. Hamilton, 283 P.2d 
1115—In re Lutker, 274 P.2d 786— 
Greco v. Poster, 268 P.2d 215— 
Skinner V. State ex rel. William¬ 
son, 115 P.2d 123, 189 Okl. 236, re¬ 
versed on other grounds 62 S.Ct. 
1110, 316 U.S. 535, 86 L.Ed. 1655, 
conformed to 155 P.2d 715, 195 
Okl. 106—^In re White’s Estate, 52 
P.2d 1074, 175 Okl. 439. 

Or.—In re Buck’s License, 232 P.2d 
791, 192 Or. 66—^Weinacht v. Bow¬ 
er, 14 P.2d 622, 140 Or. 527—Bratt 
V. State Industrial Accident Com¬ 
mission, 236 P. 478, 114 Or. 644. 

Pa—Commonwealth ex rel. Chid- 
sey V. Keystone Mut Cas. Co., 95 
A.2d 664, 373 Pa 105, appeal dis¬ 
missed and certiorari denied 
Haine’s v. Commonwealth of Penn¬ 
sylvania, 74 S.Ct. 69, 346 U.S. 852. 

98 L.Ed. 367, rehearing denied 74 
S.Ct 272, 346 U.S. 917, 98 L.Ed, 
412—^In re Garretts Estate, 94 A. 

2d 357, 372 Pa 438, certiorari de¬ 
nied Wismiller v. Garrett’s Estate, 

73 S.Ct 1138, 345 U.S. 996, 97 L.Ed. 

*1403, rehearing denied 74 S.Ct 16, 
346 U.S. 842, 98 L.Ed. 362—Na¬ 
tional Automobile Serx’^ice Corpo¬ 
ration of Pennsylvania v. Barfod, 
137 A 601, 289 Pa 307—Borough 
of Dunmore v. Dempsey, 124 A 
347, 280 Pa 190. 

Commonwealth ex rel. Pirmstone 
V. Burke, 103 A2d 476, 175 Pa 
Super. 128, certiorari denied Firm- 
stone V. Day, 75 S.Ct 66. 348 U.S. 
844, 99 L.Ed. 665—^Armour Transp. 
Co. V. Pennsylvania Public Utility 
Commission* 10 A2d 86, 138 PaSu- 
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per. 243—^DeLucca's Lictuor Lfcense 
Case, 190 A. 195, 124 Pa.Super. 600 
—^Nelson v. Garland, 1S7 A- 316, 
123 Pa.Super. 257. 

Appeal from Audit of Blythe Tp. 
School Dist, 8 Sch.Reg.Rea 217. 
S.C.—Floyd V. Thornton, 68 S.E.2d 
334, 220 S.C. 414~-Ham v. Mullins 
Lumber Co.. 7 S.B.2d 712, 193 S.C. 
66 . 

Tex.—Sg-itcovich v. Sgitcovlch, Civ. 
App., 236 S.W.2d 861, reversed on 
other irrounds 241 S.W.2d 143, 150 
Tex. 398, certiorari denied 72 S.Ct. 
291, 342 U.S. 903, 96 L.Ed. 676— 
United Brotherhood of Carpenters 
and Joiners of America v. Car¬ 
penters Local Union No. 14 of 
United Brotherhood of Carpenters 
and Joiners of America, Civ.App., 
178 S.W.2d 658. error refused— 
Pearce v. Harris, Civ. App., 134 
S.W.2d 859—Greenwood v. Furr, 
Clv.App., 251 S.W. 332. 

Utah.—Riggins v. District Court of 
Salt Lake County, 51 P.2d 646. 
89 Utah 183—Hilton Bros. Motor 
Co. V. District Court In and for 
Millard County, 25 P.2d 596, 82 
Utah 372—Denver & R. G. W. R. 
Co. V. Industrial Commission of 
Utah, 279 P. 612, 74 Utah 316. 
Vt.—Emerson v. Hughes, 90 A. 2d 
910, 117 Vt. 270, 34 A.L.R.2d 539. 
Wash,—In re Petrie, 246 P.2d 465, 40 
Wash.2d 809—State ex rel. Adams 

V. Superior Court of State, Pierce 

County, 220 P.2d 1081, 36 Wash.2d 
868—In re Hendrickson, 123 P.2d 
322, 12 Wash.2d 600—Mud Bay 
Logging Co. V. Department of La¬ 
bor and Industries, 64 P.2d 1054, 
189 Wash. 2S5, adhered to 75 P.2d 
579, 193 Wash. 276—Morley v. 

Morley, 230 P. 645, 131 Wash. 540, 

Wr.Va.—Smith v. Smith, 83 S.E.2d 
923—Green v. Board of Ed. of 
Marton County, 56 S.E.2d 100, 133 

W. Va. 366—Harloe v. Harloe. 38 
S.K2d 362, 129 W.Va. 1—Simpson 
V. Stanton, 193 S.E. 64. 

Wis.—State V. Coubal, 21 N.W.2d 
381, 248 Wis. 247—In re Davis 
Bros. Stone Co., 13 N.W.2d 512, 245 
Wis. 130, rehearing denied 14 N.W. 
2d 870, 245 Wis. 130—Lacher v. 
Venus, 188 N.W. 613, 177 Wis. 
658. 24 A.L,R. 403. 

Wyo.—Oorpos Juris died la Addi¬ 
son V. Fleenor, 196 P.2d 991, 99^, 
65 Wyo. 119. 

12 C.J. p 1228 note 16, p 1229 notes 
20, 21—33 C.J. p 1079 note 92. 
Adoptioa 

Notice to mother of adoption pro¬ 
ceedings is essential element of due 
process. 

Mont,—^Stat© t. District Court of 
Thirteenth Judicial Dist in and 
for Carbon County, 242 P. 969, 75 
Mont 147. 

IKoljoir Tehlolea 

Part Oif statute authorizing court 


to determine without notice that au¬ 
tomobile seized as having altered 
numbers is property of any particu¬ 
lar person is unconstitutional. 

Ill.—People V. Gale, 171 N.E. 186, 
339 Ill. 162. 

Railroads 

Taking possession of railroad 
property and operating it at expense 
of holders of prior liens without 
notice to them, would be wanting in 
due process; and, where receiver 
was appointed for railroad, hearing 
in subsequent suit to foreclose mort¬ 
gage against railroad, on petitions 
claiming priority In funds appropri¬ 
ated by receiver for operating ex¬ 
penses, was held not equivalent of 
prior notice to prior judgment lien¬ 
holders. 

Iowa.—Continental & Commercial 
Trust & Savings Bank v. Musca¬ 
tine, B. & S. R. Co., 210 N.W. 787, 
202 Iowa 579, 60 A.L.R. 139. 
Torrens Law 

The provisions of the Torrens 
Land Title Law of 1915, which make 
a purchaser of a registered title a 
bona fide purchaser entitled to hold 
as against all the world, regardless 
of notice with which such purchas¬ 
er is charged by reason of the oc¬ 
cupancy of the premises by another, 
who had not been personally served 
in the proceedings for registration, 
deprive the occupant of his property 
without due process of law, contra¬ 
ry to the United States constitution. 
Cal.—Pollette v. Pacific Light & 
Power Corporation, 208 P. 295, 189 
Cal. 193, 23 A.L.R. 966. 
Workmen’s compensation 

Vacating final compensation award 
entered on joint petition without no¬ 
tice to employer after employer had 
paid compensation under award was 
held invalid as denying due process. 
Okl.—Muskogee Iron Works v. Ba¬ 
son, 55 P.2d 68, 176 Okl. 298. 
Certificate of alderman fixing city 
of Pittsburgh with liability for 
amount of damage sustained by own¬ 
er when her poultry was destroyed 
by dogs was held Invalid, where city 
did not receive any notice of the 
hearing and had no opportunity to 
appear or to be heard thereat 
Pa.—^Nelson v. Garland, 187 A. 316, 
123 Pa.Super. 257. 

Snificleat compUaace with reanire- 
meats of dixe process held 
shown 

(1> In general. 

U.S.—^Kersh Lake Drainage Dist. of 
Jefferson, Lincoln and Desha 
Counties v. Johnson, Ark., 60 S.Ct 
640, 309 U.S. 485, 84 L.Ed. 881, 
128 A.L.R. 386. rehearing denied 
60 S.Ct 886. 309 U.S. 699, 84 L.Ed. 
1037. 

CM .—Hicks V. Sanders, 104 P.2d 549, 
40 Cal.App.2d 211. 

800 


Ga.—^Robitzsch v. State, 7 S.E2d 
387. 189 Ga. 637. 

Ind.—Town of Walkerton v. New 
York, C. & St L. R. Co., 18 N.E, 
2d 799, 215 Ind. 206, certiorari de¬ 
nied 60 S.Ct 75, 308 U.S. 656 84 
L.Bd. 467. 

Iowa.—State v. Straycr, 299 N.W 
912, 230 Iowa 1027. 

Mich.—Hill V. Persons Claiming Any 
Interest in or Lien upon Certain 
Real Property, 46 N.W.2d 584, 329 
Mich. 683. 

Minn.—^Antl v. State, 19 N.W.2d 77 
220 Minn. 129. 

Mo.—State ex rel. Clemens v. Witt- 
haus, 228 S.W.2d 4, 360 Mo. 274. 
Neb.—Miller v. Miller, 46 N.W.2d 
618, 153 Neb. 890. 

N.J.—State v. American-Hawalian 
S. S. Co., 101 A.2d 598, 29 N.J. 
Super- 116. 

N.Y.—In re Auto Mut Indem. Co., 
14 N.Y.S.2d 601. 

Tex.—Mexia Independent School 

Dist v. City of Mexia, 133 S.W. 
2d 118, 134 Tex. 95, 134 A.L.R. 
1277. 

W.Va.—Sypolt v. Shaffer, 43 S.E 2d 
235, 130 W.Va. 310. 

(2) Transfer of unclaimed bank 
deposits to state. 

U.S.—Security Sav. Bank v. State of 
California, 44 S.Ct 108, 263 U.S. 
282, 68 L.E<1 301, 31 A-L.R. 391. 

(3) Foreign corporation- 

Okl.—^Kaw Boiler Works v. Frymyer, 
227 P. 453, 100 Okl. 81, opinion 
recalled on other grounds and re- 
flled ,231 P. 1059, 106 OkL 177. 
Notice to plaintilf 

(1) “Due process of law*' means 
that defendant is entitled to some 
character of notice before his rights 
may be affected by suit action, or 
proceeding in court, and notice to 
person or ofiicial initiating suit as 
plaintiff is no notice. 

Del,—Garden Court Apartments v. 

Hartnett 65 A.2d 231. 6 Terry 1. 
W.Va.—Baird-Gatzmer Corp, v. Hen¬ 
ry Clay Coal Min. Co.. 50 S.E.2d 
673, 131 W.Va. 793. 

(2) Dismissal of an action with¬ 
out notice because of plaintiff’s fail¬ 
ure to prosecute the action with 
reasonable diligence is not a denial 
of due process. 

U.S.—Shotkin v. Westinghouse Elec. 
& Mfg. Co., C.A.Cal., 169 F.2d 825. 
Member of tULincorporated associa¬ 
tion is not guaranteed notice of 
charges against him and opportu¬ 
nity to prepare a defense as a pre¬ 
requisite to his expulsion. 

Wis.—State ex rel. Dame w. X^e 
Fevre, 28 N.W.2d 349, 251 Wis. 
146. 

73.5 Ga. — City of Atlanta v. Ay cock, 
53 S.E.2d 744, 205 Ga 441. 

Miss,—Rice v. McMullen. 43 So.2d 
195, 207 Miss. 706. 
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in rem/^ althougli the right to notice is subject to 

waiver,as by an appearance.76 The requirement 
of notice may be relaxed where the person affected 
the public would be imperiled by delay,77 and 
the weight of authority7S holds that in the exercise 
of its police power the state may proceed without 
notice or hearing without being guilty of taking 
property without due process of law ;79 but judicial 
proceedings, although authorized pursuant to the 
police power, must conform to the requirement of 
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due process which necessitates notice to the per¬ 
son affected.80 Judgment affecting a party after 
his dismissal from the case and without further 
notice to him is void as a denial of due process of 
law.81 Where there is proper provision for hear¬ 
ing by review, it is not a denial of due process to 
permit entry of a judgment without notice,^2 al¬ 
though, where an appeal is not de novo but is on 
the record of the court below, a notice after judg¬ 
ment is insufficient.^3 Notice need not be given 


Mont—Application of O'Sullivan, 

158 P.2d 306. 161 A.L.R. 487. 

—state by Parsons v. Standard 
Oil Co., 74 A.2d 665, 5 N.J. 281, 
affirmed, Standard Oil Co. v. State 
of N. J. by Parsons. 71 S.Ct 822, 
341 U.S. 428, 95 L.Ed. 1078. 

74. Cal.—Corpus Juris Secundum 
cited In People v. One 1941 Chry¬ 
sler 6 Tour Sedan, 183 P.2d 368, 
377, 81 Cal.App.2d 18. 

Fla.—Smith v. Green, 31 So. 2d 925, 

159 Fla. 319. 

N.T.—Geary v. Geary, 6 N.E.2d 67, 
272 N.T. 390, 108 A.L.R. 1293. 
WTyo.—Corpus Juris Secundum cited 
in Addison v. Fleenor, 196 P.2d 
991. 992, 65 Wyo. 119, 

Property of nonresident 
State has power to provide that 
property of nonresident within 
state may be applied to satisfy non¬ 
resident’s obligation, but it may do 
so only where action is directed 
against property which court has 
taken into its custody or possession 
and where defendant who owns 
property has actual or constructive 
notice of action and has opportu¬ 
nity to defend. 

N.T,—Geary v. Geary, 6 N.E.2d 67, 
272 N.T. 390, 108 A.L.R. 1293. 

Be^Luirements of due process held 
satisfied 

U.S.—Palmer v. Palmer, D.C.Conn., 
81 P.Supp. 861. 

75. Hawaii,—^Kim Poo Kum v. Sugi- 
yama, 33 Hawaii 545. 

Pa.—Commonwealth ex reL Firm- 
stone V. Burke, 103 A.2d 476, 175 
Pa.Super. 128, certiorari denied, 
Pirmstone v. Day, 75 S.Ct, 66, 348 
U.S. 844, 99 L.Bd. 665. 

Va.—Shelton v. Sydnor, 102 S.E. 83, 
126 Va. 625. 

Validity of judgmeiLt 
The due process clauses of the 
federal and state constitutions re¬ 
quire notice and an opportunity to 
be heard to complete Jurisdiction of 
the persons of litigants, but, if liti¬ 
gants waive such rights in a case 
in which they have the right so to 
waive, the Judgment nevertheless 
will be held valid, 

Va—S helton v. Sydnor, supra. 

Minn,—Liberty Mut. Ins. Co. v. 
J. R, Clark Co., 59 N.W.2d 899, 
289 Minn. 611. 

16A C.J.a—51 


Pa.—Specktor v. Hanover Fire Ins. 
Co. of New York, 145 A. 430, 295 
Pa. 390, appeal dismissed and cer¬ 
tiorari denied Hanover Fire Ins. 
Co, of New York v. Specktor, 50 
S.Ct. 161, 280 U.S. 634, 74 L.Ed. 
598, 

Utah.—^Untermyer v. State Tax 
Commission, 129 P.2d 881, 102 

Utah 214, reversed State Tax 
Commission v. Untermyer, 62 S. 
Ct 1104, 316 U.S. 645, 86 L.Ed. 
1729. 

Ouardiau’s appearance on rights of 
STirety 

Surety on guardian’s bond was 
held chargeable with notice of every 
proceeding in probate court affect¬ 
ing guardian’s liability, and guardi¬ 
an’s appearance in such court was 
surety’s appearance; hence surety 
could not contend that it had been 
deprived of property without due 
process. 

Idaho.—Short v. Thompson, 55 P.2d 
163, 56 Idaho 361. 

Special appearance as not waiver 
Special appearance to make ap¬ 
plication for extension of time to 
answer, demur, or file other motions 
and order .granting extension was 
held not general appearance consti¬ 
tuting a waiver of the right to per¬ 
sonal services under due process re¬ 
quirements. 

Ala.—Ex parte Cullinan, 139 So. 
255, 224 Ala. 263, 81 A.L.II. 160. 

77. Vt.—^In re Hanrahan’s Will, 194 
A. 471. 

While a temporary guardian may 

be appointed for a person without 
notice where the safety of the per¬ 
son or of the public renders such 
procedure essential, where, as in 
the case at bar, the facts do not 
show such necessity, such appoint¬ 
ment may not be made without no¬ 
tice in violation of the requirements 
of due process of law. 

Vt.—^In re Hanrahan’s Will, supra. 

78. Ohio.—City of Cincinnati v. Cin¬ 
cinnati, L. & N. Ry. Co., 4 Ohio 
App. 443. 

79. Me.—Jordan v. Gaines, 8 A,2d 
585, 136 Me. 291. 

Md ,—Creagham v. City of Baltimore, 
104 A. 180. 132 Md. 442. 

Ohio.—City of Cincinnati v, Cincin- 
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nati, L. & N. Ry. Co., 4 Ohio App. 
443. 

80. Iowa.—Smith v. State Medical 
Examiners, 117 N.W. 1116, 140 

Iowa 66. 

81- Ark.—Liddell v. Landau, 112 S. 

W. 1085, 87 Ark. 438. 

Mo.—Forest Lumber Co. v. Hatten, 
App.. 189 S.W. 625. 

82. U.S.—Consolidated Edison Co. 
of N. Y. V. N. L. R. B., N.T., 59 
S.Ct. 206, 305 U.S. 197, 83 L.Ed. 
126—American Surety Co. v. Bald¬ 
win, Idaho, 63 S.Ct. 98, 287 U.S. 
156, 77 L.Ed. 231, 86 A.L.R. 298— 
Baldwin v. American Surety Cov, 
Idaho. 53 S.Ct. 98, 287 U.S. 166, 
77 L.Ed. 231, 86 A.L.R, 298. 

Conn.—Haverin v. Welch, 27 A.2d 
791, 129 Conn. 309. 

Wis.—Corpus Juris Secundum quot¬ 
ed in Briggson v. City of Viroqua, 
58 N.W.2d 643, 645, 264 Wis. 40. 
Failure to pursue correct procedure 
The entry of Judgment in a state 
court without notice against a sure¬ 
ty on a supersedeas bond is not a 
denial of due process where the state 
practice affords the surety oppor¬ 
tunity for hearing by appeal from 
the Judgment so entered, and that 
surety lost opportunity for hearing 
thereafter by inadvertently pursu¬ 
ing wrong procedure in state court 
was held not to afford basis for 
claim of denial of due process. 
U.S.—^American Surety Co. v. Bald¬ 
win, Idaho, 53 S.Ct. 98, 287 U.S. 
156, 77 L.Ed. 231, 86 AL.R. 298— 
Baldwin v. Ajuerican Surety Co. 
Idaho, 53 S.Ct. 98. 287 U.S. 166, 
77 L.Ed. 231, 86 A.L.R. 298. 

83. Del.—^Wilmington Trust Co. v. 
Baldwin, Super., 195 A. 287. 

Notice held not to comply with due 
process 

Under statute authorizing regis¬ 
ters of wills to enter decrees of dis¬ 
tribution and constitutional provi¬ 
sion for taking depositions of wit¬ 
nesses in proceedings before regis¬ 
ters, hearing on appeal to superior 
court would not be de novo, but 
court would act on the record, and 
hence notice of decree required to 
be given by statute after entry 
thereof and before it becomes final 
is insufladent notice under due proc¬ 
ess clause of federal constitution. 
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to persons whose property rights are not affected by 
the proceeding,®^ or of orders which do not affect 
substantive rights.®^*® 

Statutes regulating adjudication and establish¬ 
ment of liability must provide for reasonable notice 
in order to comply with the constitutional require¬ 
ment of due process of law;®5 but a statute will 
not be held unconstitutional for failure expressly to 


provide for notice, if the requirement of notice may 
be fairly implied from a consideration of all its 
provisions,®® and according to some authorities a 
requirement of notice is to be implied from the 
veiy fact that it is a constitutional requirement, 
irrespective of particular provisions in the statute 
under which the proceeding is had.®^ Under this 
view the statute is not unconstitutional unless it 
undertakes to dispense with notice.®® Other cases. 


Del.—^Wilmington Trust Co. v. Bald¬ 
win, supra. 

84. U.S.—Harber v. Kentucky Ridge 
Coal Co., D.C.Ky., 86 F.Supp. 233. 
CLffirmed, C.A., 188 F.2d 62, 

Cal.—In re Lundberg, 77 P. 156, 143 
Cal. 402. 

Ind.T.—Dukes v. Goodall, 82 S.W. 
702, 6 Ind.T. 145. 

Mich.—Currier Dumber Co. v. Van 
Every, 20 N.W.2d 241, 312 Mich. 
875. 

Mo.—State V, Kennedy, 63 S.W. 678, 
163 Mo. 510. 

Tenn.—^Walker v. Graves, 125 S.W.2d 
164. 174 Tenn. 336. 

VL—^Town of Brighton v. Town of 
Charleston, 44 A.2d 628, 114 Vt. 
316. 

12 C.J. p 1230 note 31. 

Bscheat 

Statute dispensing with prelimi¬ 
nary notice of appointment of ad¬ 
ministrator in regard to escheated 
estate was held not to deprive one 
of property without due process of 
law, since only state has property 
interest in the escheat, and adequate 
notice by publication is provided be¬ 
fore final adjudication. 

Mich.—Braun v. McPherson, 269 N. 

W. 221, 277 Mich. 396. 

Probate of will 

Legislature of Ohio may provide 
for probate of will without notice, 
or on notice to particular classes 
within or without state, without 
violating due process guaranty, and 
one who would take as an heir in 
event of intestacy, or as a benefici¬ 
ary under a prior and revoked will, 
is not entitled to notice under due 
process requirements because he has 
no vested property rights. 

IlL—Pratt V. Hawley, 130 N.E. 793, 
297 HI. 244. 

Territorial ^uyige in sohool distziot 
Statute authorizing county school 
trustees to detach territory from 
and annex territory to school dis¬ 
tricts was held not violative of due 
process, notwithstanding failure to 
provide for notice to trustees, since 
the school district had no vested 
right In the territory. 

Tex.—^Prosper Independent School 
Diet. V. County School Trustee 
PoiKLApp., 68 S.W.2d 6. 

Xhttoe to soroty 

The warehous^en's act which re- 
^mired bond conditioned for pay- j 


ment of judgment recovered against 
warehousemen but which did not 
provide notice to surety of institu¬ 
tion and pendency of suit against 
warehousemen did not deprive sure¬ 
ty of property without due process 
of law, since a surety voluntarily 
undertaking an obligation of such 
character is not entitled to notice 
of a pending suit against his prin¬ 
cipal. 

Ill.—People, for TTse of Bergen, v. 
Gerold Storage, Packing & Moving 
Co., 18 N.E.2d 903, 370 Ill. 277. 

84.5 Wis.^—Briggson v. City of Vir- 
oqua. 58 K.W.2d 643, 264 Wis. 40. 

85- Cal.—Young v. Ventura County, 
104 P.2d 102, 39 Cal.App.2d 732, 
certiorari denied 61 S.Ct. 440, 311 

U. S. 717, 85 L.Ed. 467. 

Del,—Spoturno v. Woods, 192 A. 689. 
Fla—Tibbetts v, Olson, 108 So. 679, 
91 Fla 824. 

Mo.—Harris v. Bates, 270 S.W.2d 
763. 

Mont—Chicago, M. & St. P. Ry. Co. 

V. Board of Railroad Com’rs, 247 
I P. 162, 76 Mont 305. 

N.T.—Clarke v. Carlisle Foundry Co., 
270 N.Y.S. 361, 150 Misc. 710. 
Wyo.—Corpus Juris Secandum cited 
iu In re Bergman’s Survivorship, 
161 P.2d 360, 363, 60 Wyo. 355. 
Statutes held valid under require- 
xx&esit 

(1) Revocation of license to prac¬ 
tice dentistry. 

Iowa—Craven v. Bierring, Iowa, 269 
N.W. 801. 

(2) Statutes regulating unclaimed 
consumer deposits made with util¬ 
ity. 

K.Y,—Brooklyn Borough Gas Co. v. 
Bennett 277 N.Y.S. 203, 154 Misc. 
106. 

(3) Mortgage commission act 
N.T.—In re 1175 Evergreen Ave., 

City of New York, 284 N.Y.S. 16, 
168 Misc. 158, affirmed In re 1176 
Evergreen Ave. Borough and 
County of Bronx, 1 N.E 2d 838, 
270 N.T. 436, amendment of remit¬ 
titur denied In re Mortgage Com¬ 
mission of State of New York, 3 
N.E2d 885, 272 N.Y. 495, affirmed 
Lauro v. Barker, 57 S,Gt 321, 299 
U.a 521, 81 L.Ed. 384. 

88. Alaska—^Territory of Alaska v. 
188 Cases of Mixed Intoxicating 
Liquors, 10 Alaska 414. 
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Ariz.—McManus v. Industrial Com¬ 
mission, 85 F.2d 54, 53 Ariz. 22. 
Cal.—City of San Jose v. Railroad 
Commission of California 165 P 
967, 175 Cal. 284. 

Ga—Robitzsch v. State, 7 S.R2d 
387, 189 Ga 637, 

in.— Hunt Drainage Dist v. Schwer- 
er, 16 N.E.2d 737, 369 Ill. 330. 
Nev.—Corpus Juris Secuuduni quot¬ 
ed in Parnow v. Department 1 of 
Eighth Judicial Dist Court in and 
for Clark County, 178 P.2d 371 
376, 64 Nev. 109. 

Okl.—^In re Lutker, Cr., 274 P.2d 786. 
Va—Town of Palls Church v. Arl¬ 
ington County Board, 184 S.E 459, 
166 Va 192. 

12 C.J. p 1229 note 24. 

87. Cal.—^People v. Board, 12 P.2d 
941, 946, 216 CaL 1, citing Corpus 
Juris, but holding rule does not ap¬ 
ply in California 

; D.C.—Boeing Air Transport v. Far- 
, ley, 75 P.2d 765, 64 App.D.C 162. 
Nev.— Corpus Juris Secundum quot- 
in Parnow v. Department 1 of 
Eighth Judicial Dist. Court in and 
for Clark County, 178 P.2d 371, 
376. 64 Nev. 109. 

N.J.—State V. American-Hawaiian 
S. S. Co., 101 A.2d 598, 29 N.J. 
Super. 116. 

N.Y.—Hecht v. Monaghan. 121 N.E. 

2d 421, 307 N.T. 461. 

12 C.J. p 1229 note 25. 

Guardianship 

That Gen.L. 3638 subd. 3, author¬ 
izing appointment of guardian for 
minors in certain cases, does hot 
provide for notice to minor’s jjar- 
ents does not make it wanting in 
“due process of law,” since it will 
not be interpreted to authorize ju¬ 
dicial proceedings without notice to 
parties affected and the statute not 
prohibiting notice will be constru¬ 
ed as requiring notice. 

N.M.—State ex rel. Hockenhull v. 
Marshall, 270 P.2d 702, 68 N.M. 
286. 

Vt,—^Bioni v. Haselton. 134 A 606, 
99 Vt. 453. 

88- Minn.—State v. State Medical 
Esamining Bd., 20 N.W. 238, 32 
Minn. 324, 60 Am.R. 575. 

Nev,— Corpus Juris Secundum quot¬ 
ed in Parnow v. Department 1 of 
Eighth Judicial Dist. Court in and 
for Clark County, 178 P.2d 371, 
876, 64 Nev- 109- 
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however, hold that the statute itself must specifically 
require notice, as otherwise it authorizes proceed¬ 
ings without notice and is, therefore, unconstitu¬ 
tional.^^ 

The notice essential to due process is original 
notice giving jurisdiction and not notice of the 
time for exercise of jurisdiction already vested, 
and after jurisdiction has duly attached it has been 
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said that a party has no constitutional right to de¬ 
mand notice of further proceedings.^^ The notice 
required applies only to the commencement of the 
action or suit and not to matters preceding such 
commencement,and proper notice once given 
satisfies the requirement of due process, and notice 
of all further proceedings is unnecessary,®^ although 
it has been held that notice should be given of es- 


-^.Va.— ^Baltimore, etc., R. Co. v. 
Pittsburgh, etc., R. Co., 17 W.Va. 
812. 

12 C.J. p 1229 note 2$. 

^ —People V. Broad, 12 P.2d 

541, 216 Cal. 1, certiorari denied 
People of State of California v. 
General Motors Acceptance Corpo¬ 
ration, 53 S.Ct 220, 287 U.S. 661, 
77 li-Ed. 570. 

H. Moffatt Co. V. Hecke, 228 P. 
546, 68 CaLApp. 35. 

People V. DufEy, 179 P.2d 876, 79 
C^.App.2d Supp. 875* 

X)al.—Garden Court Apartments v. 

Hartnett, 65 A2d 231, 6 Terry 1. 
Mich.—Rassner v. Federal Collater¬ 
al Soc., 300 N.W. 45, 299 Mich. 
206. 

—OoxptLS Juris Secundum quot¬ 
ed in Famow v. Department 1 of 
Eighth Judicial Dist. Court in and 
for Clark County, 178 P.2d 371, 377, 
64 Nev. 109. 

12 CJ. P 1229 note 27. 

Portion of Narcotio Act purport¬ 
ing to authorize forfeitures of ve¬ 
hicles used to transport drugs with¬ 
out notice to owner was held in¬ 
valid. 

Cal.—^People v. Broad, 12 P.2d 941, 
216 Cal. 1, certiorari denied Peo¬ 
ple of State of California v. Gen¬ 
eral Motors Acceptance Corpora¬ 
tion, 63 S.Ct. 220, 287 U.S. 661, 77 
UBd. 570. 

sa Ariz.— Corpiui Juris Secundum 
dted la Phoenix Metals Corpora¬ 
tion V. Roth, 284 P.2d 645, 648, 76 
Aria 106. 

Cal.—Gray v. Hall, 266 P. 246, 203 
CaL 306. 

Taintor v. Superior Court in and 
for Santa Clara County, 213 P,2d 
43, 95 CalA.pp.2d 346. 

Del.— Corpus Juris Secuadum cited 
in Garden Court Apartments v. 
Hartnett, 65 So.2d 231, 233, 6 Terry 
1 . 

N.C.—Collins V. North Carolina 
State Highway and Public Works 
Commission, 74 S.E.2d 709, 237 
N.C. 277. 

Pa.—Pennsylvania Co. for Insur¬ 
ances on Lives and Granting An¬ 
nuities V. Harrison, 37 A2d 678, 
349 Pa. 632. 

Vt—Cukor V. Cukor, 49 A2d 206, 114 
Vt 456, 168 AL.R. 227. 

91. Ariz. —Corpus Juris Secuadum 
cited ia Phoenix Metals Corpora¬ 


tion V. Roth, 284 P.2d 645, 648, 76 
Ariz. 106. 

Cai.—Gray v. Hall, 265 P. 246, 203 
Cal. 306. 

Minn.—Mixed Local of Hotel and 
Restaurant Employees Union Lo¬ 
cal No. 458 V. Hotel and Restaur¬ 
ant Employees International Alli¬ 
ance and Bartenders International 
League of America, 4 N.W.2d 771, 
212 Minn. 687. 

Mo.—State ex rel. Callahan v. Hess, 
153 S.W.2d 713, 348 Mo. 388. 

N.C.—Corpus Juris Secundum cited 
in Collins v. North Carolina State 
Highway and Public Works Com¬ 
mission, 74 S.B.2d 709, 713, 237 
N.C. 277. 

Waiver of notice 

Party waiving notice of order ov¬ 
erruling demurrer and giving time 
to answer amended complaint may 
not claim default judgment for fail¬ 
ure to answer in time was void for 
lack of due process. 

Cal.—Gray v. Hall, 265 P. 246, 203 
Cal. 306. 

Entry of money Judgrment subse- 
CLuent to divorce decree 
Where former husband had be¬ 
come personally bound by rendition 
of divorce decree in favor of for¬ 
mer wife, procedural due process re¬ 
quired that he be notified of subse¬ 
quent proceedings before money 
judgment entitled to full faith and 
credit in other jurisdictions could 
be validly entered against him. 

Fla.—^Reichert v. Appel, 74 So.2d 674, 
stating Illinois law. 

Matter of legislative discretloii. 

Cal.—Taintor v. Superior Court in 
and for Santa Clara County, 213 
P.2d 42, 96 Cal.App.2d 346. 

92. Mass.—^Reale v. Judges of Su¬ 
perior Court of the Commonwealth, 
163 N.E. 893, 265 Mass. 135. 

Bespecting abatement of nuisance 

Statute authorizing abatement of 
liquor nuisances and closing of 
premises was held not to deny **due 
process,” because not providing for 
adequate notice to owner to enable 
him to abate nuisance before abate¬ 
ment proceedings are begun, since 
“notice” refers only to commence¬ 
ment of suit 

Mass.—Reale v. Judges of Superior 
Court of the Commonwealth, su¬ 
pra. 


93. U.S.—Griffin v. Griffin, App.D.C., 
66 S.Ct 566, 327 U.S. 220, 90 L. 
Ed. 635, rehearing denied 66 S.Ct 
975, 328 U.S. 876. 90 L.Ed. 1645. 
CaL—Hayes v. Pierce, 64 P.2d 728, 
18 Cal.App.2d 531. 

Del.—Garden Court Apartments v. 

Hartnett, 65 A.2d 231, 6 Terry 1. 
Ill.—People V. Ottman, 187 N.E. 470, 
353 Ill. 427. 

Mo.—Corpus Juris cited in First 
Nat. Bank of Golden City r. Cook, 
74 S.W.2d 846, 852. 

12 C.J. p 1229 note 28. 

Bankruptcy proceedings 

(1) Due scheduling of debt im¬ 
parts sufficient notice of bankruptcy 
proceedings to creditor and due 
process does not require further no¬ 
tice. 

Tex.—Kelly v. Roitsch, Civ.App., 7 
S.W.2d 686. 

(2) Regularity of petition and 
schedules, in bankruptcy proceed¬ 
ings, makes further notice to credi¬ 
tor unnecessary to due process. 

Tex.—State v. National Bank of Cle¬ 
burne. 288 S.W. 435, 116 Tex. 214. 

Collateral question 

The constitutional provision that 
no person shall be deprived of life, 
liberty, or property without due 
process of law requires process or 
notice only where original Jurisdic¬ 
tion is exercised, and not where the 
decision is on a collateral question 
in the case where the parties are 
already before the court 
OkL—Livingston Oil Corporation v. 
Henson, 215 P. 1057, 90 OkL 76. 

Notice of substitution of parties 

Where original parties in state 
court action had stipulated that de¬ 
fendant had no defense, failure to 
give defendant notice of substitu¬ 
tion of parties, on transferring the 
cause of action, was not a jurisdic¬ 
tional defect which rendered the 
judgment void, and a refusal to de¬ 
clare the judgrment invalid, on col¬ 
lateral attack in a reorganization 
proceeding, did not constitute a de¬ 
nial of due process to defendant as 
allegedly depriving defendant of 
right to counterclaim. 

U.S.—Pox V. McGrath, CaA-N.T., 
152 F.2d 616, certiorari denied 66 
S,Ct 966, 327 U.S. 806, 90 L.Ed. 
1030. 

Writ of certioraii issued without 
notice did not violate due process. 
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sential steps in the proceeding,and the relief 
granted must be responsive to the cause of action 
of which notice has been given.^® 

The legislature may prescribe what notice shall 
be given, subject to the condition that the notice 
prescribed must conform to the requirement of 
due process of law by affording an opportunity to 
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be heard,^® and in certain cases the character of 
notice may rest in the discretion of the court.87 
A method of service, although prescribed by stat¬ 
ute, is not sufficient if it does not amount to due 
process of lavv;^^s but due process is satisfied by 
timely and sufficient notice of proceedings with an 
adequate hearing before a court of competent ju¬ 
risdiction,^^ and no matter what its character, a 


Nev.—Morse v. Eighth Judicial Dist. 
Court in and for Clark County. 195 
P.2d 199, 65 Kev. 276, 3 A.L..R-2d 
136. 

94. Ala.—Timmerman r. Martin, 
176 So. 198, 234 Ala, 622. 

Bate set for trial 

As respects enforceability of 
judgment rendered against defend¬ 
ant residing outside of county in 
which action was brought without 
notice given to defendant's attorney 
also residing outside of such county 
of day set for trial of cause, re¬ 
quirements of statute relating to 
notice are mandatory, constituting 
a part of due process of law. 

Ala.—Timmerman v. Martin, supra. 
JTotioe of appeal 

Vt—^Appeal of Maurice, 90 A.2d 440. 
117 Vt 264. 

95. Ala.—Evans v. ETvans, 76 So. 
95, 200 Ala. 329. 

12 CJ. p 1229 note 29. 

90 , tJ.S.—^Turner v. Alton Banking 
& Trust Co.. C.A.MO., 181 P.2d 
899, certiorari denied 71 S.Ct 66, 
340 U.S, 833, 95 KEd. 611. rehear¬ 
ing denied 71 S.Ct 194, 340 U.S. 
$35, 95 Lu'Ed. 643. 

Cal.—Dillard v. McKnight 209 P.2d 
387, 34 Cal.2d 209, 11 A.Li.R.2d 
835—Bernhard v. Bank of Amer¬ 
ica Nat Trust & Savings Ass'n, 
122 P,2d 892. 19 Cal.2d 807, 

Fla.—Coipiui SeoTULdnm quot¬ 

ed In State ex rel. Munch v. Dav¬ 
is. 196 So, 491, 493, 143 Fla. 236— 
CSorpos Juris dted in Tibbetts v. 
Olson, 108 So. 679, 688, 91 Fla. 
824. 

Iowa.—Van Gundy v. Van Gundy, 56 
N.W.2d 43, 244 Iowa 488—Droste 
V. Droste, 1 N.W.2d 107, 231 Iowa 
216. 

Mich.—Ckorpus Juris quoted in L«gal 
Record Pub. Co. v. Auditor Gen¬ 
eral, 275 N.W. 498, 499, 281 Mich. 
578—Ck)xpus Jons quoted in 
Thompson v. Auditor General, 247 
N.W- 360, 370, 261 Mich. 624. 
Minn.—In re Adoption of Anderson. 

60 N.W.2d 278, 235 Minn. 192, 
Neb.—^In re Fletcher’s Guardianship, 
59 N.W.2d 359, 157 Neb. 196— 
Miller v. Miller, 46 N.W,2d 618, 
163 Neb. 890—In re Leinlnger, 215 
N.W. 167, 115 Neb. 601. 

K.H.—^Di Pietro v. Lavigne, 99 A.2d 
413, 98 N.H. 294. 

NJF.—BBorsman Dolls v. TJnemploy- 
BsMtt Compensation Commission, 


82 A.2d 177, 7 N.J. 641, appeal 
dismissed 72 S.Ct 201, 342 U.S. 
890, 96 L..Ed. 667. 

N.T.—Dalton v. Dalton. 59 N.Y.S.2d 
68, 270 App.Div. 269. 

Corpus Juris Secundum Mted in 
In re Security Trust Co. of Ro¬ 
chester, 70 N.Y.S.2d 260, 277, 189 
Misa 748, reversed on other 
grounds. 92 N.Y.S.2d 308, 276 App. 
Div. 1020, reversed on other 
grounds 97 N.Y.S.2d 922, 277 App. 
Div. 837—Hayman v, Morris, 37 
N.Y.S.2d 884, settled 38 N.Y.S.2d 
782, 179 Misc. 265. 

In re Central Hanover Bank & 
Trust Co., 75 N.Y.S.2d 397, affirm¬ 
ed 80 N.T.S.2d 127, 274 App.Div. 
772, appeals dismissed 85 N.E.2d 
64, 298 N.Y. 902, appeal granted 
88 N.Y,S.2d 250, 275 App.Div. 709. 
Tex.—Corpus Juris cited in Sgit- 
covich v. Sgitcovich, 241 S.W.2d 
142, 150 Tex. 398, certiorari de¬ 
nied 72 S.Ct 291, 342 U.S. 903, 
96 L,Ed. 676—Mexia Independent 
School Dist V. City of Mexia, 133 
S.W.2d 118, 134 Tex. 95, 134 A.L.R. 
1277. 

12 C.J. p 1230 notes 32, 33. 

Notice held sufficient 
Ill.—Zimek v. Illinois Nat Cas. Co., 
19 N.E,2d 620, 370 III. 672. 

97. Fla—Corpus Juris Secundum 
quoted in State ex rel. Munch v. 
Davis. 196 So. 491, 493, 143 Fla 
236. 

Pa—Montgomery County Bar Ass’n 
V. Rinalducci, 197 A. 924, 329 Pa 
296. 

Disbarment proceedings 

Due process forbids disbarment 
without adequate notice and oppor¬ 
tunity to be heard, but where and 
how notice is to be griven and its 
form are left to sound judgment of 
court before which attorney prac¬ 
tices as is also the form or manner 
of hearing. 

Pa—Montgomery County Bor Ajss’n 
V. Rinalducci, supra 
U.S.—Phipps V. Wilson, OA.!!!., 186 
F.2d 748. 

Probate proceedings 
That form and manner of notice 
to be given adverse party by one ap¬ 
pealing to county court in probate 
proceedings are within probate 
court’s discretion does not involve 
denial of due process. 

Vt,—^Everett v. Wing, 156 A. 393, 
193 Vt, 488, certiorari denied 62 
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S.Ct. 266, 284 U.S. 690, 76 L.Ed 
582. 

Trustee’s accounting 
N.Y.—In re Security Trust Co. of 
Rochester, 70 N.Y.S.2d 260, 189 
Misa 748, reversed on other 
grounds 92 N.Y.S.2d 308, 275 App. 
Div. 1020, reversed on other 
grounds 97 N.Y.S.2d 922, 277 App. 
Div, 837. 

98. Cal.—^Bruhnke v. Golden West 
Wineries, 132 P.2d 102, 56 CalJLpp. 
2d Supp. 943. 

Fla— CorpiXs Juris Secundum quot¬ 
ed in State ex rel. Munch v. Dav¬ 
is. 196 So. 491. 493. 143 Fla 23$. 
Mich.— Corpus Juris quoted In 
Thompson v. Auditor General, 247 
N.W. 360. 370. 261 Mich. 624. 
N.Y.— Corpus Jails Secundum cited 
in In re Security Trust Co. of 
Rochester, 70 N.Y.S.2d 260, 280, 
18^ Misa 748, reversed on other 
grounds, 92 N.Y.S.2d 308, 275 App. 
Div. 1020, reargument granted 97 
N.Y.S.2d 920, 277 App.Div. 833, 

reversed on other grounds 97 N. 
Y.S.2d 922, 277 App.Div. 837. 

Robinson v. Five One Five As¬ 
sociates Corp„ 46 N.Y.S.2d 20, 180 
Misc. 906. 

Tex.—Mexia Independent School 
Dist V. City of Mexia, 133 S.W.2d 
118, 134 Tex. 95, 134 A.LuR. 1277. 
12 C.J. p 1230 note 34. 

Criterion for testing adequacy of 
notice 

In determining whether notice and 
opportunity to be heard constitute 
due process of law, criterion is not 
whether injury to individual is pos¬ 
sible, but whether requirement as to 
notice and opportunity to protect 
property rights affected are just 
and reasonable. 

D.C.—Saul V. Saul, 122 F.2d 64, 74 
App.D,a 287. 

Fla—^McDaniel v. McElvy, 108 Sa 
820, 91 Fla 770, 51 A.U.R. 781. 
Wyo.—In re Bergman’s Survivor¬ 
ship, 151 P.2d 360, 60 Wyo. 355. 

99. XT.S.—^Eley v. Gamble, C.C.AVa., 
75 F.2d 171—In re Mooney, C.OA. 
Cal., 72 F.2d 503—^Fryberger v. 
Parker, C.aA.Minn., 28 P.2d 493, 
vacated on other grounds, C.C.A, 
31 P.2d 1012. 

Plimpton V. Mattakeunk Cabin 
Colony, D.C.Conn., 9 F.Supp. 288. 
Fla— Corpus Juris Secundum quot¬ 
ed in State ex rel. Munch v. Dav- 
is» 196 So. 491, 493, 143 Fla 236, 
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notice is sufficient if it actually results in bringing 
the party into court in due time to protect his in- 
terests.l 

Extraofficial or casual notice granted as a matter 
of favor or discretion is insufficient to be deemed 

_City of Macon v. Benson, 166 

S.B- 26. 175 Ga. 502. 

_Hallberg v. Goldblatt Bros., 1 

KJ:.2d 220, 362 Ill. 25. 
liCinn.—In re Judicial Bitcti. No. 53, 

168 N.W, 348, 140 Minn. 465. 

1 . U.S.—^Western Life Indemn. Co. 

V. RiipPr Ky., 35 S.Ct. 37, 235 U.S. 

261, 59 L.Ed. 220. 

_Corpus Juris Secuudum QLUOted 

in State ex rel. Munch v. Davis, 

196 So. 491. 493, 143 Pla. 236. 

Miss.—Rice v. McMullen, 43 So.2d 
195, 207 Miss. 706. 

12 C.J. P 1233 note 64. 

2, Ariz,—^McManus v. Industrial 
Commission, 85 P.2d 54, 53 Ariz. 

22 . 

Ark.—Corpus Juris dted iu Pulaski 
County V. Commercial Nat. Bank, 

Ark., 134 S.W.2d 883, 887. 

Del—^Potter v. Potter. 2 A.2d 93, 9 

W. W.Harr. 487—Webb Packing- Co. 

V. Harmon, Super., 196 A. 158— 

Wilmington Trust Co. v. Baldwin, 

Super., 195 A 287—Spoturno v. 

Woods, 192 A. 689. 

Mich.—Rassner v. Federal Collater¬ 
al Soc., 300 N.W. 45, 299 Mich. 206. 

Mo.—^Harris v. Bates, 270 S.W.2d 
763. 

Mont—Chicago, M. & St P. Ry*. Co. 

V. Board of Railroad Corners, 247 
P. 162, 76 Mont 305. 

S.D.—Corpus Juris quoted in Bev¬ 
eridge V. Baer, 241 N.W. 727, 731, 

59 S.D. 563. 

12 C.J. p 1229 notes 22, 23. 

Biscretiou of regls-ter 
The notice obtainable under stat¬ 
ute providing that register of wills 
may and on application shall make 
an order directing the giving of no¬ 
tice of granting of letters of admin¬ 
istration is a gratuitous or volun¬ 
tary notice to be given at will, and 
is insufficient under due process 
clause of federal constitution to val¬ 
idate statute authorizing register 
to enter decrees of distribution and 
retiuiring no notice prior to entry 
thereof. A rule adopted by register 
of wills in one county requiring no¬ 
tice of application for decree of dis¬ 
tribution is not sufficient under due 
process clause of federal constitu¬ 
tion to validate statute authorizing 
registers of wills to enter decrees 
of distribution and requiring no no¬ 
tice prior to entry of decree. 

I>6L—Wilmington Trust Co. v. Bald¬ 
win, DehSuper., 195 A 287. 

^ocal practice 

Fact that local practice, of which 
defendant had notice when divorce 
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a substantial substitute for the due process of law 
required by the constitution.^ 

Wherever actual notice is impracticable and the 
court has jurisdiction, the requirement of due proc¬ 
ess is satisfied by substituted or constructive no¬ 
tice,^ as, for example, notice given by publication,** 


decree was entered, permitted the 
docketing as a judgment arrears of 
alimony thereunder, did not satisfy 
the requirements of due process so 
that such proceedings might be had 
without further notice. 

U.S.—Griffin v. Griffin, App.D.C,, 6$ 
S.Ct. 556, 327 U.S. 220, 90 L.Ed. 
635, rehearing denied 66 S.Ct 975, 
328 U.S. 876, 90 L.Ed. 1645. 

3. Cal.—^Lilienkamp v. Superior 
Court of Los Angeles County, 93 
P.2d 1008. 14 Cal.2d 293. 

Del.—Potter v. Potter, 2 A 2d 93, 9 
W.W.Harr. 487. 

Fla.—Tibbetts v. Olson, 108 So. 679, 
91 Fla. 824. 

Ga.—Suttles v. J. B. Withers Cigar 
Co., 22 S.E.2d 129, 194 Ga. 617. 
Ill.—Chapman v. Northern Trust Co., 
129 N.E. 836, 296 Ill. 353, 13 AL. 

R. 568. 

La.—^Lepenser v. Griffin, 83 So. 839, 
146 La. 584. 

Mass.—Pawloskl v. Hess, 149 N.E. 
122, 253 Mass. 478, affirmed Hess 
V, Pawloski, 47 S.Ct 632, 274 U. 

S. 362, 71 L.Ed. 1091. 

Miss.—Jackson & B. Ry. Co. v. 
Burns, 113 So. 908, 148 Miss. 7, 
error dismissed and certiorari de¬ 
nied 49 S.Ct 27, 278 U.S. 662, 73 
L.Ed. 606. 

Neb.— Corpus Juris Secuudum cited 
iu Miller v. Miller, 46 N.W.2d 618, 
624, 153 Neb. 890. 

N.J.—^Hinners v. Banville, 168 A. 

618, 114 N.J.Eq. 348. 

Ohio.—Muskingum Watershed Con¬ 
servancy Dist. V. Seibert, 14 N.E. 
2d 425, 67 OhioApp. 413. 

12 C.J. p 1230 note 38. 

Matrimonial action 

In matrimonial actions, the “res” 
is the marital status of a resident 
of the state, and, to extent that pur¬ 
pose of action is to alter or affect 
that matrimonial status, the action 
is a “proceeding substantially in 
rem,” where substituted service by 
publication or in any other author¬ 
ized form is sufficient to satisfy re¬ 
quirement of due process. 

Iowa.—^Van Gundy v. Van Gundy, 66 
N.W.2d 43, 244 Iowa 488. 

N.Y.—Geary v. Geary, 6 N.E.2d 67, 
272 N.T. 390, 108 AL.R. 1293. 
Torrens law 

(1) Proceedings under the Torrens 
Act are quasi in rem, and the con¬ 
structive notice provided is binding 
on nonresidents, unknown persons, 
and persons whose residence is un¬ 
known and cannot with due diligence 
be learned, and such service consti- 
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■tutes due process of law within the 
federal and state constitutions. 

Neb.—Drake v. Fraser, 179 N.W. 393, 
105 Neb. 162, 11 A.L.R. 76S. 

(2) Statute providing for notice 
or hearing in proceedings under Tor¬ 
rens Law by publication in newspa¬ 
per and by registered letter was held 
not denial of due process, and valid. 
N.Y.—City of New York v. Wright, 
243 N.Y. 80, 152 N.E. 472, 
Unknowii. claimants 

(1) Suits against imknown prop¬ 
erty claimants constructively noti- 

I fled are not in conflict with state 
j or federal constitutions as depriv- 
* ing them of property without due 
process. 

Tex.—^Frick-Reid Supply Corpora¬ 
tion V. Meers, Civ.App., 52 S.W.2d 
115. 

I 

(2) In the case of persons miss¬ 
ing or unknown, employment of an 
indirect and even a probably futile 
means of notification is all that the 

[ situation permits and creates no con- 
j stitutional bar to a final decree fore¬ 
closing their rights, 
j U.S.—Mullane v. Central Hanover 
Bank & Trust Co., N.Y., 70 S.Ct. 
662, 339 U.S. 306, 84 L.Ed. 865. 

; description of lands 

Proceeding to foreclose staters tax 
lien is “in rem,” and oonstructtve 
service is valid, but due process re¬ 
quires that notice of sale describe 
delinquent lands with reasonable 
certainty. 

Mich.—Thompson v. Auditor Gener¬ 
al, 247 N.W. 360, 261 Mich. 624. 

4. U.S.—Standard Oil Co. v. State 
of N, J., by Parsons, N.J.. 71 S.Ut. 
822, 341 U.S. 428, 95 L.Ed. 1078— 
Mullane v. Central Hanover Bank 
& Trust Co., N.Y., 70 S.Ct. 652, 339 
U.S. 306, 94 L.Ed. 865. 

Henricksen v. Baker-Boyer Nat. 
Bank, C.C.A.Wash., 139 P.2d 877— 
! Pearson v. Walling, C.C.AArk., 
138 F.2d 655, certiorari denied 64 
S.Ct. 616, 321 U.S. 775, 88 L.Ed, 
. 1069 — Schultz V. Walker, C.CA.I11., 

130 F.2d 907—Blake v. Ztttrouerr, 
i D.CFla., 1 F.2d 496. 

Flanagan v. Marvel, D.CXMinn., 
94 F.Supp. 145—Steingut v. Guar¬ 
anty Trust Go. of N. Y„ H.C.N.Y.. 
68 F.Supp. 623, affirmed, C.CA., 
161 F.2d 571. 

Ala.—Sanderson v. Gabriel, 40 So.2d 
101, 252 Ala, 180. 

Cal,—^McBlroy v. McEIroy, 198 P.2d 
683, 32 Cal.2d 828, 

D.C.—Boone v. Wachovia Bank & 
Trust Co.. 168 F.2d 809, 82 H.S. 
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or by mail,® or by leaving a copy of the notice | involved in the proceeding with a competent 


App.D.C 317, 173 AX.R. 317. 

Fla.—State ex rel. Woodsyoung t. 
Tedder, 138 So. 643, 103 Fla. 1083, 
certiorari denied State of Florida 
ex rel. Woods-Young Co. v. Ted¬ 
der, 52 S.Ct. 458. 285 TT.S. 557. 76 
L.Ed. 946—Goodrich v. Thompson, 
118 So. 60, 96 Fla- 327—McDaniel 

V. McEIvy, 108 So. 820, 91 Fla^ 
770, 51 A.L..R. 731—Tibbetts v. Ol¬ 
son. 108 So. 679, 91 Fla. 824. 

Ga.—^Trust Co. of Georgia v. Fin- 
sterwald, 4 S.E.2d 808, 188 Ga. 
794. 125 A.L.R. 992. 

Ind.—Clark v. Clark, 172 N.B. 124, 
202 Ind. 104. 

Iowa.—In re Piercers Estate, 60 N. 

W. 2d 894, 245 Iowa 22—Van Gundy 
V. Van Gundy, 66 N.W.2d 43. 244 
Iowa 488. 

Ky.—Somsen v. Sanitation Dist No. 

1 of Jeff erson County. 197 S.W.2d 
410, 303 Ky. 284. 

N.J.—Shepherd v. Ward, 74 A.2d 
279, 6 N.J. 92. 

"White V. White, 108 A.2d 308. 32 
N.J.Super. 382—State r. Standard 
Oil Co., 64 A.2d 386, 2 N.J.Super. 
442, opinion supplemented. State 
by Parsons v. Standard Oil Co.. 68 
A-2d 499, 6 N.J.Super. 460, modi¬ 
fied on other grounds 74 A.2d 565, 
5 N.J. 281, afidrmed Standard Oil 
Co. T. State of New Jersey by I 
Parsons, 71 S.Ct 822, 341 U.S. 428, 
95 UBd, 1078. 

Application of Prudential Ins. 
Co. of America, 28 A,2d 120, 132 
N.J.Eq. 170. 

N.Y.—Valz V. Sheepshead Bay Bun¬ 
galow Corporation, 163 N.E, 124, 
249 N.Y. 122, certiorari denied 49 

S.Ct 82. 278 U.S. 647, 73 LJSd. 560. 

Dalton V. Dalton, 59 N.T.S.2d $8, 
270 App.Div. 269. 

Stanton v. Stanton, 83 N.T.S.2d 
839, 193 Misc. 140—Foote v. Foote, 
77 N.T.S.2d 60, 192 Misc. 270— 
Ellsworth V. Ellsworth, 71 N.Y.S. 
2d 522, 189 Misc. 776. 

In re Central Hanover & 

Trust Co., 75 N.T.S.2d 397, affirm¬ 
ed 80 N.T.S.2d 127, 274 App.Div. 
772, appeals dismissed 85 N.E.2d 
54^ 298 N.Y. 902. appeals granted 
83 N.Y.S.2d 250, 275 App.Div. 709. 
N.Cw—Orange County v. Jenkins, 156 

S. E. 774. 200 N.a 202, followed in 
15$ S.E. 777, 200 N.C. 798—Foster 
V. Allison Corporation, 131 S.B. 
648, 191 N.a 166, 44 A.L..IL 610. 

OfcL—Oklahoma Turnpike Authority 

T, District Court of Dincoln Coim- 
ty, 222 P.2d 5H 208 OkL 380. 

Pa.—Nixon r. Nixon, 193 A. 154, 829 
Pa. 256. 

Knodo T. Knod^ 48 A.2d 151, 
159 Fa.Super. 21C^ 

Adam y. Adam, 58 BrnDlst & 
CX 883, $2 Montg.Oa $4. 60 York 
89—Herr ▼. Fry*s JEx'r, 
li PstDiat&Go, 92. 


Zech V. Zech, Coxn.PL, 14 North- 
urab.Leg.J. 316. 

Utah.—^Whitmore v. Murray City, 
154 P.2d 748, 107 Utah 445—Pat- 
terick v. Carbon Water Conserv¬ 
ancy Dist, 146 P.2d 503, 106 Utah 
55. 

Vt.—In re Moody's Estate, 49 A. 2d 
562, 116 Vt 1, certiorari denied, 
Perry v. Wheeler, 67 S.Ct 1201, 
331 U.S. 814, 91 L.Ed. 1833. 

Va.—^Evans v. Asphalt Roads & Ma¬ 
terials Co., 72 S.E.2d 321, 194 Va. 
165—^A. s. White & Co, v. Jordan, 
98 S.B. 24, 124 Va. 465. 

Wyo.—^Pirie v. Kamps, 229 P.2d 927, 
68 Wyo. 83, 26 A.L.R,2d 647—In 
re Gillette Daily Journal, 11 P.2d 
265, 44 Wyo. 226, opinion supple¬ 
mented in other respects 17 P.2d 
665, 46 Wyo. 173. 

12 C.J. p 1231 note 39—44 C.J. p 710 
note 79—50 C.J. p 498 note 26[a], 
p 542 note 66[a]. 

Cancell&tioacL of citizenship cextifloate 
In view of citizen's relations and 
obligations to the government ju¬ 
risdiction exists to cancel certificate 
of citizenship, although defendant is 
living abroad, and service of the sub¬ 
poena by publication constitutes due 
procesa 

U.S.—U. S. v. Knight D.C.Mont, 
291 F. 129, affirmed, C.C.A,, 299 P. 
571. 

! Prohate proceedings 

Notice by publication in probate 
proceedings is not denial of due 
process of law. 

Vt—Everett v. Wing, 156 A. 393, 
103 Vt 488, certiorari denied 62 
S.Ct 266, 284 U.S. 690. 76 L.Ed. 
582. 

Proceeding to qttiet title i 

Published notice in suit to quiet 
title, was due process, if reasonably 
full and copy mailed to defendant 
whose address is stated In bill and 
who could not be personally served. 
Fla.—^McDaniel v. McMvy, 108 So. 
820, 91 Fla. 770. 51 A-UR. 731. 

SufflcleiLcy of notices by publication 

(1) Orders of publication. Issued 
pursuant to statute must state the 
nature of the suit, as specifically re¬ 
quired by the statute. Such require¬ 
ment in suits of this nature is es¬ 
sential to due pxecess and must be 
observed. 

Fla—Hinely v. Wilson, 109 Sou 468, 
91 Fla 815. 

(2) Publication In newspaper, not 
api>earing daily or weekly, nor re¬ 
porting local or foreign news or 
both, would not meet requirement of 
due process. 

Fla—Culdasure v. Consolidated 

Bond A Mortgage Co., 114 So. 540, 
94 Fla 764, followed in Selverstone 
V. Jacobson, 116 So. 724, 95 Fla 
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69, and Forbes v. Sunset Park Co. 

117 So. 897, 96 Fla 365. 

(3) In a proceeding for judicial 
settlement of accounts by the trus¬ 
tee of a common trust fund estab¬ 
lished under the New York Banking 
Law, statutory notice by newspaper 
publication setting forth merely the 
name and address of the trust com¬ 
pany, the name and date of estab¬ 
lishment of the common trust fund, 
and a list of all participating es¬ 
tates, trusts, or funds was sufficient 
as to those beneficiaries whose in¬ 
terests or whereabouts could not 
with due diligence be ascertained, 
and as to those beneficiaries whose 
interests were either conjectural or 
future or those beneficiaries who, 
although they could be discovered 
on investigation, did not in due 
course of business come to the 
knowledge of the common trustee, 
and such notice satisfied the re¬ 
quirements of due process of law. 
As to known present beneficiaries of 
I known place of residence, statutory 
notice by newspaper publication set¬ 
ting forth merely the name and 
address of the trust company, the 
name and date of establishment of 
the common trust fund, and a list 
of all participating estates, trusts or 
funds was insufficient, and did not 
satisfy the requirements of due 
process of law. 

U.S,—Mullane v. Central Hanover 
Bank & Trust Co., N.Y., TO S.Ct 
652, 339 U.S. 306, 94 UEd. 866. 

(4) Published notice of order des¬ 
ignating time and place of hearing 
on petition for decree escheating 
unclaimed dividends, debenture in¬ 
terest coupons. Liberty Loan sub¬ 
scriptions, etc,, would be required 
to contain the names and last known 
addresses of the owners, and 
amounts of money or character of 
property belonging to owners or for 
whose benefit the property was be¬ 
ing held by defendajit so as to safe¬ 
guard constitutional rights that 
property shall not be taken without 
due process of law, 

N.J.—State V. Standard Oil Co., 64 
A.2d 386, 2 N-J.Super. 442, opinion 
supplemented State by Parsons v. 
Standard Oil Co., 68 A.2d 499, 6 
N.J.Super. 460, modified on other 
grounds 74 AL.2d 565, 5 N.J. 281, 
affirmed Standard Oil Co. v. State 
of New Jersey by Parsons, 71 S, 
Ct. 822, 341 U.S. 428, 96 
1078. 

5. U.S.—International Shoe Co. v. 
State of Wash., Office of Unem¬ 
ployment Compensation and Place¬ 
ment, 66 S.Ct 154, 326 U.S. 310, 
90 UEd. 95, 161 A.L.R, 1057. 

Boudwin V. Boudwin, aCJLPa.^ 
102 F.2d 511. 
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person at defendant's domicile,« or posting it in 
designated places,'^ or service of process on a non¬ 
resident by service on a state official and mailing 
of notice to the nonresident but in such case 
the proceeding is effectual only to bind the party so 
notified with respect to the particular matter with¬ 
in, and subject to, the jurisdiction of the court.^ 
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Substituted service is due process of law, however^ 
only where there is some reason or necessity there¬ 
for, and, where there is no reason why personal 
service cannot be had, personal service is necessary 
to constitute due process even as to property with¬ 
in the jurisdiction of the court,^^ except where the 
proceeding is purely in rem,^^ and a personal judg- 


tr. S. V. American Optical Co., 
D.C.'lll-i 97 F.Supp, 66—^Marvlo 
Fabrics v. Jarus, D.C.Mo., 87 F. 
Supp. 245—St. Claire v. Eller, D.C. 
Mo., 81 F-Supp. 133. 
jUa—Sanderson v. Gabriel, 40 So. 
2d 101, 262 Ala. 180. 

Wise V. Herzog, 114 F.2dL 486, 
72 APP.D-C. 335. 

_State ex rel. Murphy-McEon- 

ald Builders’ Supply Co. v. Parks, 
4S So.2d 347. 

Ky._Schaaf v. Brown, 200 S.W.2d 

909, 304 Ky. 466. 

—Gmelin v. Gmelin, 37 N.W. 
2d 661, 324 Mich, 590. 
jleb.—In re 35letcher’s Guardianship, 
59 N.W.2d 369, 157 Neb. 196—- 
In re Leinlnger, 215 N.W. 167, 115 
Neb. 801. 

N.J.—White V. White, 108 A.2d 308, 
32 N.J.Super. 382. 

Wilentz v. Edwards, 36 A..2d 423, 
134 N.J.Eq. 522. 

Pa.--Kelley v. Kelley, 115 A,2d 202, 
382 Pa 637, 

S.C.—State V. Ford Motor Co., 38 
S.B.2d 242, 208 S.C. 378. 

Vt.—Cukor V. Cukor, 49 A.2d 206, 
114 Vt 466, 168 A.L.R. 227, 

Va—Evans v. Asphalt Roads & Ma¬ 
terials Co., 72 S.E.2d 321, 194 Va. 
165. 

12 ex p 1230 note 38 [a]. 

Respecting mortgage participation 
certificates 

Statutory procedure for bringing 
into court parties interested in plan 
for reorganization of issue of mort¬ 
gage participation certificates by 
sending them notice of proceeding 
for supreme court’s approval there¬ 
of by registered mail thirty days 
before hearing was not unconstitu¬ 
tional for failure to reauire person¬ 
al notice, statutory notice being rea¬ 
sonable. 

N.T,—^In re 1175 Evergreen Ave., 
Borough and County of Bronx, 1 
N.E.2d 838, 270 N.Y. 436, amend¬ 
ment of remittitur denied In re 
Mortgage Commission of State of 
New York, 3 N.E.2d 885, 272 N.Y. 
496, affirmed Lauro v. Barker, 67 
S.Ct 321, 299 U.S. 521, 81 L.Ed. 
384. 

8- La.—^Brannin v. Clements, App., 
142 So. 621. 

Neb.—^In re Fletcher’s Guardianship, 
69 N.W.2d 359, 157 Neb. 196. 

N.Y.—Champey v.“ Champey, 92 N.Y. 
SvSd 838, 

Tex.—Sgitcovich v. Sgitcovich, 241 
S.W.2d 142, 160 Tex. 398, certio¬ 


rari denied 72 S.Ct, 291, 342 U.S. 
903, 96 L.Ed. 676. 
trsnal place of abode 

Leaving summons at resident de¬ 
fendant's last and usual place of 
abode confers jurisdiction to enter 
personal judgment and does not de¬ 
ny due process. 

Me.—Jordan v. McKay, 165 A. 902, 
132 Me. 55, 

7. Ill.—^Hoehamer v. Village of 
Elmwood Park, 198 N.E. 345, 361 
Ill. 422, 102 A.L.R. 196. 

N.Y.—^People ex rel. Kniffln v. 
Knight, 56 N.Y.S.2d 108, 184 Misc. 
645. 

In re Central Hanover Bank & 
Trust Co.. 76 N.Y.S.2d 397, affirm¬ 
ed 80 N.Y.S.2d 127, 274 App.Div. 
772, appeals dismissed 85 N.B.2d 
54, 298 N.Y. 902, appeals granted 
88 N.Y.S.2d 250, 275 App.Div. 709. 
Wash.—^In re Haukeli’s Estate, 171 
P.2d 199, 25 Wash.2d 328. 

8. N.X—^Halloran v. Haffner, 95 A. 
2d 921, 25 N.J.Super. 241. 

Kawko V. Howe & Co., 29 A. 2d 
621, 129 N.J.Law 319. 

Pa.—^Wiest v. Hefiernan, 17 Pa-Dist. 
& Co. 212—^Miller v. Wormald, 16 
PaDist. & Co. 465. 

9. Disposal of homestead property 
in divorce action 

j Where the court has obtained ju¬ 
risdiction of a divorce action by 
publication of notice, it has suf- 
I ficient jurisdiction to dispose of 
homestead property within the state 
in plaintiffs possession without vio¬ 
lating due process of law clauses 
of either the state or federal con¬ 
stitution. 

Wyo.—Closson v. Closson, 215 P. 485, 
30 Wyo. 1, 29 A,L.R. 1371. 

10. Cal.— Corpus Juris Secundum 

quoted in Bruhnke v. Golden West 
Wineries, 132 P.2d 102, 106, 66 

Cal.App.2d Supp. 943. 

Fla—Corpus Juris cited in City of 
Coral Gables v. Certain Lands, 
etc.. 149 So. 36, 45, 110 Fla 189. 
Wyo.—Corpus Juris Secundum q.uot- 
ed in In re Bergman's Survivor¬ 
ship, 151 P.2d 360, 365, 60 Wyo. 
355. 

12 C.J. P 1231 note 41. 

Duty of diligence in effecting per. 
sonal service 

Under due process clauses of fed¬ 
eral and state constitutions, con¬ 
structive service by publication can¬ 
not be resorted to where personal 
service could readily be secured by 
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reasonable diligence. Judge of court 
issuing process for service on cor¬ 
poration under statute may make 
order of publication only if, for rea¬ 
son stated in statute, process against 
corporation cannot be served and 
officer's return of writ shows such 
to be the case, since corporation is 
a ^’person” within due process 
clause of federal constitution. 

Fla.—Smetal Corporation v. West 
Lake Inv. Co., 172 So. 68, 126 Fla, 
595. 

Reasonable assumption of impossi¬ 
bility of personal service 
Statutory provisions authorizing 
proceedings to require transfer to 
the state of deposits in the name of 
a person who is not known to the 
managing officer of the bank to be 
alive, whose account has not been 
added to or drawn on for twenty 
years, and who has not filed, within 
that time, any notice or claim giving 
his then residence, does not consti¬ 
tute a denial of due process, not¬ 
withstanding that as to such deposi¬ 
tors service may be made by pub¬ 
lication, without showing that per¬ 
sonal service is impossible or Im¬ 
practicable, the state legislature's 
assumption that it would be impos¬ 
sible to serve such depositors per¬ 
sonally not being unreasonable. 
U.S.—Security Sav. Bank v. State 
of California, 44 S.Ct, 108, 263 U. 
S. 282, 68 L.Ed. 301, 31 A.L.R. 391. 

11. U.S.—^Leigh v. Green, Neb., 24 
S.Ct. 390, 193 U.S. 79, 48 L.Ed. 623. 
Wyo.—Corpus Juris Secundum 
quoted in In re Bergman’s Sur¬ 
vivorship, 151 P.2d 360, 365, 60 
Wyo. 355. 

12 C.J. p 1231 note 42. 

Administration of decedent's estate 
Proceedings by state of California 
to administer decedent’s estate as 
to property wholly within its bor¬ 
ders and subject to its jurisdiction 
were proceedings in rem, and notice 
I provided by its statutes was suf¬ 
ficient, and jurisdiction attached and 
became exclusive by virtue of state's 
dominion over res. 

N.Y.—Roseman v. Fidelity & I>c- 
posit Co. of Maryland, 277 N.Y.S. 
471, 154 Misc, 320. 

Single proceeding of different char¬ 
acters 

There is no constitutional objec¬ 
tion to considering a proceeding to 
require a state bank to transfer to 
the state unclaimed deposits as in 
personam as far as concerns the 
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mcnt against a nonresident cannot be rendered on 
constructive notice.!^ The facts authorizing and 
justifying substituted service must be made to ap¬ 
pear,^® and the statute providing for substituted 
service must be complied with,^^ and must be con¬ 
strued with reference to due process,and, if it 
requires personal service or notice, there must be 
such,^® or the proceedings will not constitute due 
process of law. By some authorities, it is held that 
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due process in proceedings against property re¬ 
quires some form of notice to the nonresident own- 
er,*!’but by others it is held that the mere seizure 
of his property, as in attachment or garnishment 
proceedings, constitutes sufficient notice.^* 

The character of the notice required to constitute 
due process varies with the nature of the proceed¬ 
ing,the purpose of the statute under which it is 


banlc as Quasi in rem so far as con¬ 
cerns the de3;K>sitors, and as strict¬ 
ly in rem so far as concerns other 
claimants. 

U.S.—Security Sav. Bank v. State 
of California, 44 S.Ct. 108, 263 U. 
S. 282, 68 L..Ed. 301, 31 A.UR. 391. 

l!l. 17.8.—McDonald v. Mabee, Tex., 

ar act. 343, 243 u.s. 90. 6 i L.Ed. 

608, D.R.A-1917F 458. 

Alimony and provisions in lien of 
dower 

In cases of substituted service on 
nonresident defendant court cannot 
render personal judgment for ali¬ 
mony or costs of suit, but may make 
provision in lieu of dower in hus¬ 
band's property within the state, un¬ 
der statute which does not violate 
due process clause. 

Mich.—Minor v. Marysville Land 
Co., 200 N.W. 986, 229 Mich. 72. 

£ntzy and enforcement of judgment 

(1) It is a violation of the Four¬ 
teenth Amendment of the federal 
constitution, if a judgment in a 
personal action is enforced, which 
has been entered by default on the 
service of the summons by publica¬ 
tion, but, unless process is issued on 
the judgment in an effort to enforce 
it, defendant cannot claim his rights 
are violated. 

N.Y.—Cahill V. Broadwell Produc¬ 
tions. 190 N.Y.S. 225. 

(2) A nonresident’s rights are not 
prejudiced, within the meaning of 
the Fourteenth Amendment to the 
federal constitution, merely by an 
order directing service on him out¬ 
side the state in which the order is 
made:. 

K.Y.—Cahill v. Broadwell Produc¬ 
tions, supra. 

(8) Since by statutory provision, 
a money judgment cannot be enter¬ 
ed on default in appearance, where 
defendant is a nonresident or a 
foreign corporation, and was served 
without the state, or otherwise than 
personally, unless a warrant of at¬ 
tachment has been issued and lev¬ 
ied, and a judgment entered because 
of levy of attachment can be 
foroed caily against the property 
sataed thereunder, the rights of a 
masresldent defendant can in no 
way be serloiisty affected by an or- 
00 F pefrmitting service on him by 


»N.T.—Cahill v. Broadwell Produc¬ 
tions, supra. 

13. Cal.— Corpus Juris Secundum 
Quoted in Bruhnke v. Golden West 
Wineries, 132 P.2d 102 . 106, 66 Cal. 
App.2d Supp. 943. 

Idaho.—Bear Lake County v. Budge, 
75 P. 614, 9 Idaho 703, 108 Am. 
S.R. 179. 

12 C.J. p 1231 note 43. 

I 14. U.S.—Matthews v. Jones, C.C. 

I A.Miss., 149 P.2d 893. 

I Cal.—Farmers & Merchants Nat. 

I Bank of Los Angeles v. Superior 
I Court of Los Angeles County, 165 

P.2d 823, 25 Cal.2d 842. 

Coirpus Juris Secundum Quoted 
in Bruhnke v. Golden West Win¬ 
eries, 132 P.2d 102, 106, 66 Cal. 
App.2d Supp. 943. 

i Miss.—Hume v. Inglis, 122 So. 635, 
154 Miss. 481. 

Mo.—Davison v. Arne, 165 S.W.2d 
155, 348 Mo. 790—Johns v. Har¬ 
grove & Ruth Lumber Co., 219 
S.W. 967, 

Pa.—Tunmer v. Tunmer, 61 Pa.Dist. 
&Co. 529, 7 Fay.LJ. 168, 49 Lane. 
Rev. 217, 58 York Leg.Rec. 83. 
Wash.—^White v. Powers, 154 P. 820, 
89 Wash. 502. 

Affidavit for constructive service 
of process on unknown defendants 
need only allege ultimate fact of 
diligence to discover names and res¬ 
idences of such defendants and not 
particular acts constituting such 
diligence, but due diligence must be 
exercised to satisfy requirements of 
due process of law. 

N.M,—Campbell v. Doherty, 206 P. 
2d 1145, 53 N.M, 280, 9 A.L.R.2d 
699. 

15. Cal.— Corpus Juris Secundum 
quoted in Bruhnke v. Golden West 
Wineries, 132 P.2d 102, 106, 56 
Cal.App.2d Supp. 943. 

Fla.—State v. Rose, 114 So. 373, 93 
Fla. 1018. 

16. Cal.—-Follette v. Pacifle Light 
& Power Corporation, 208 P. 295, 
189 Cal. 193, 23 A.L.R- 965. 

Corpus Juris Secundum quoted 
in Bruhnke v. Golden West Win¬ 
eries, 132 P.2d 102, 106, 66 Cal. 
App.2d Supp. 943. 

17. U.S.—^Hassall v. Wilcox, Tex., 

9 act 590, 130 U.a 493, 32 LuEd. 
1001 . 

cal.— ^Corpus JurlA Secundum quot- 
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ed in Bruhnke v. Golden West 
Wineries, 132 P.2d 102, 106, 66 
Cal.App.2d Supp. 943. 

12 C.J. p 1231 note 45. 

Failure to receive actual notice 
If nonresident owner of real es¬ 
tate fails to get notice by ordinary 
publications which have usually 
been required in obtaining service 
by publication he must abide conse¬ 
quences; such publication is “due 
process of law.” 

Fla.—Tibbetts v. Olson, 108 So. 679 
91 Fla. 824. 

Seizure of property as notice 

(1) Seizure of property is notice 
to whole world, including owner, 
without publication, for some pur¬ 
poses, in proceedings wherein such 
notice has been found reasonable 
and necessary by experience, but, 
generally, seizure alone is not due 
process in proceedings in rem. 

N.Y.—^Brooklyn Borough Gas Co. v. 

Bennett, 277 N.Y.S. 203, 154 Misc. 
106. 

(2) Seizure before publication jus¬ 
tifies taking of res into custody and 
preservation thereof, but must be 

I supplemented by notice by publica- 
|tion or some other method before 
sentence or condemnation in pro** 
ceedings in rem. 

N.T.—^Brooklyn Borough Gas Co, v. 
Bennett, supra. 

18. Cal.—Coffee v. Haynes, 57 F. 
482, 124 Cal. 661. 71 Am.S.R. 99— 
High V. Bank of Commerce, 30 P. 
656, 95 CaL 386, 29 Am.S.R. 121. 
Mass.—Joyner v. Lenox Sav, Bank, 
76 N.E.2d 169, 322 Mass. 46. 

N.J.—White V. White, 109 A 2d 418, 
16 N.J. 458. 

12 C.J. p 1232 note 46. 

When rule Inapplicable 

In foreigm attachment proceeding, 
lien asserted against owner of bene¬ 
ficial interest in shares of foreign 
corporation was void where such in¬ 
terest did ijot appear on corpora¬ 
tion’s books, since implied seizure 
under attachment writ could not 
constitute sufficient notice under due 
process clause. 

Del.—Omnium De Participations In¬ 
dustries De Luxe (S. A.) v. Spo- 
tumo. Super., 196 A 194. 

18. HI.—Sheaff v. Spindler, 171 N. 

K 632, 339 Ill. 540, 

Neb.—Webber v. City of Scottsblull, 
50 N,W.2d 533, 155 Nob. 48. 
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instituted/®-^ and the circumstances of the case/® 
Due process of law is satisfied if the notice given 
is sufficient to make it reasonably probable that the 
party proceeded against would be apprised of what 


is going on and given an opportunity to defend/^ 
and a form of substituted service not adapted to 
bring home notice to the party to be charged has 
been held not to be due process/^ 


In re Central Hanover Bank 
& Trust Co., 75 N^.Y.S.2d 397, af¬ 
firmed 80 N.T.S.2d 127, 274 App. 
Div. 772, appeals dismissed 85 N. 
B.2d 64, 298 N.Y. 902, appeal grant¬ 
ed 88 17.T.S.2d 250, 275 App.Div. 
709. 

Or._In re Buck's License, 232 P.2d 

791, 192 Or. 66. 

Pa._In re Certain Moneys in Pos¬ 

session and Custody of Union 
Trust Co. of Pittsburgh, 59 A. 2d 
154, 359 Pa. 363. 

12 C.J. P 1232 note 47. 

‘In proceedings strictly in rem 
the seizure of the res and the ex¬ 
hibition of the warrant to those in 
charge may be sufficient, but in pro¬ 
ceedings Quasi in rem authorized by 
statute, and in proceedings in per¬ 
sonam, the notice given must he 
that required by statute whether the 
personal service of summons, pub¬ 
lication of notice, or other form of 
substituted service. The state has 
control of the tenure of property 
and the method of transfer and evi¬ 
dence of titles. Whether the sec¬ 
tions of the Torrens Law, which de¬ 
clare the effect of the decree regis¬ 
tration, the limitation of actions, 
or the effect of the decree as evi¬ 
dence, are constitutional or not, 
they have no application to this case. 
The act itself imposes the kind of 
notice required to he given to the 
Illinois Land & Loan Company be¬ 
fore the court could enter a decree 
affecting its interest in the land or 
claim to it; it was required to be 
made a party because it was known 
by the applicant to be in the pos¬ 
session of the land by it tenants; 
its deed showing its title was on 
record; its name, at least could have 
been ascertained by the applicant 
upon diligent inquiry, and the ap¬ 
plicant did not state that its resi¬ 
dence could not also be ascertained 
by the same inquiry.” 

HL—Sheaff v. Spindler, 171 N'.B. 632, 
339 III. 540. 

Ba&kmptcy 

To meet the requisites of due 
process with respect to his credi¬ 
tors, bankrupt must exercise rea¬ 
sonable diligence to ascertain the 
places of residence of his creditors 
that proper notice of bankruptcy 
proceeding may be sent to them. 
N.J.—Continental Purchasing Co. v. 
Norelli, 48 A.2d 816, 135 N.J.L. 93. 

Kotiee to oozporatioii as notice to 
■tookholdexe 

Under statute providing that value 
Placed on his stock by dissenting 
s^tH^older ^ould after six months 


and certain circumstances, conclu¬ 
sively be deemed to be equal to the 
fair cash value, when majority 
stockholders vote to sell corporate 
property and assets, notice to cor¬ 
poration of demand for payment of 
fair cash value of shares of minor¬ 
ity stockholders constitutes “no¬ 
tice” to majority stockholders, and 
such notice is an adequate compli¬ 
ance with constitutional require¬ 
ment of due process of law. 

U.S.—^Voeller v. Neilston Warehouse 
Co.. Ohio. 61 S.Ct. 376, 311 U.S. 
531, 85 L.Ed. 322. 

Number entitled to notice 
The character of the notice may 
not be made to depend entirely on 
the number of individuals entitled 
to notice or the nature of the pro¬ 
ceeding itself. 

Ill*—Griffin v. Cook County, 16 N.E. 
2d 906, 369 Ill, 380, 118 A.L.R. 
1157. 

19.5 Pa.—^In re Certain Moneys in 
Possession and Custody of Union 
Trust Co. of Pittsburgh, 59 A. 2d 
154, 359 Pa. 363. 

20. U.S.—Plimpton v. Mattakeunk 
Cabin Colony, D.C.Conn., 9 P.Supp. 
288. 

Cal.—^People v. One 1941 Chrysler 6 
Tour Sedan, 183 P.2d 368, 81 Cal. 
App.2d 18. 

D.C.—Saul V. Saul, 122 P.2d 64, 74 
App.D.C. 287. 

N.J.—State by Parsons v. Standard 
Oil Co., 74 A.2d 565, 5 N.J. 281, 
affirmed, Standard Oil Co. v. State 
of N. J. by Parsons, 71 S.Ct. 822, 
341 U.S. 428, 95 L.Ed. 1078. 

N.Y,—^In re Central Hanover Bank & 
Trust Co., 75 N.T.S.2d 397, affirm¬ 
ed 80 N,Y.S.2d 127, 274 App.Div. 
772, appeals granted 88 N.Y.S.2d 
250, 275 App.Div. 709. 

12 C.J. p 1232 note 48. 

21. U.S.—^Mullane v. Central Han¬ 
over Bank & Trust Co., N.Y., 70 
S.Ct. 652, 339 U.S. 306, 94 L.Ed. 
865, 

Matthews v. Jones, C.C.A.Miss.. 
149 R2d 893—^Hackner v. Guaran¬ 
ty Trust Co. of New York, C.C.A. 
N.Y., 117 F.2d 95, certiorari denied 
61 S.Ct 835, 313 U.S. 559, 85 L.Ed. 
1520. 

Pierce v. Hildebrand, D.C.Iowa, 
103 F.Supp. 396—Wilson & Co* v. 
United Packinghouse Workers of 
America, D.C.N.Y., 83 F.Supp. 162. 
Cal.—Myrick v. Superior Court of 
State, in and for Santa Clara 
County, 261 P.2d 256, 41 Cal.2d 
519. 

Whittlesey v. Bellah, 278 P.2d 
511, 130 Cal,App.2d 182—^People 
V. One 1941 Chrysler 6 Tour Se¬ 


dan, 183 P.2d 368, 81 Cal.App.2a 
18. 

Corpus Juris Secuudum quoted 
Itt Bruhnke v. Golden West Win¬ 
eries, 132 P.2d 102, 106, 56 Cal. 
App.2d Supp. 943. 

Del.—Castelline v. Goldfine Truck 
Rental Service, 112 A.2d 840. 

Fla.—State ex rel. Murphy-McDon- 
ald Builders’ Supply Co. v. Parks, 
43 So.2d 347. 

Ga.— Corpus Juris Secundum cited 
in Piggly-Wiggly Georgia Co. v. 
May Investing Corporation, 6 S.E. 
2d 579, 585, 189 Ga. 477, 126 A.L. 

R. 1465. 

HI.—Griffin v. Cook County, 16 N.E. 
2d 906. 369 III. 380, 118 A.L.R. 
1167. 

Iowa.—^Droste v. Droste, 1 N.W.2d 
107, 231 Iowa 216. 

Ky.—Somsen v. Sanitation Dish No. 
1 of Jefferson County, 197 S.W.2d 
410, 303 Ky. 284. 

Mich.—^Hill V. Persons Claiming Any 
Interest in or Lien upon Certain 
Real Property, 46 N.W.2d 584, 329 
Mich. 683— Corpus Juris cited in 
Legal Record Pub. Co. v. Auditor 
General, 275 N.W. 498. 499, 281 
Mich. 578— Corpus Juris quoted in 
Thompson v. Auditor General, 247 
N.W. 360, 370, 261 Mich. 624. 

Mo.—^Harris v. Bates, 270 S.W.2d 
763—'Leichty v. Kansas City 
Bridge Co., 190 S.W.2d 201, 354 
Mo. 629, certiorari denied 66 S.Ct. 
682, 327 U.S. 782, 90 L.Ed. 1009. 
Neb.—^Miller v. Miller, 46 N.W.2d 
618, 153 Neb. 890, 

N.Y.—Peri v. Groves, 60 N.Y.S.2d 
300, 183 Misc. 579, 

Gazan v. Corbett, 100 N.Y.S.2d 
429, reversed on other grounds 
105 N.T.S.2d 187, 278 App.Div. 953, 
affirmed 110 N,B.2d 739, 304 N.Y. 
920, reargument denied 112 N,B.2d 
775, 305 N.Y. 693, certiorari denied 
74 S.Ct. 38, 346 U.S. 822, 98 L.Ea. 
348—In re Central Hanover Bank 
& Trust Co., 75 N.Y.S.2d 397, af¬ 
firmed 80 N.Y.S.2d 127, 274 App. 
Div. 772, appeals granted 88 N.Y. 

S. 2d 250, 275 App.Div. 709. 

N.C.—^McLean v. McLean, 63 S.E.2d 
138, 233 N.C. 139. 

Or,— Corpus Juris Secundum quoted 
lu Frederick v. Douglas County, 
155 P.2d 925, 930, 176 Or. 193. 
Wyo.— Corpus Juris Secundum quot. 
ed in In re Bergman's Survivor¬ 
ship, 151 P.2d 360, 368, 60 Wyo. 
365. 

12 C.J. p 1232 note 49. 

22. Cal.—^People v. One 1941 Chrys¬ 
ler 6 Tour Sedan, 183 P.2d 368, 81 
Cal. App. 2d 18, 
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Notice to agent or other representative; incom¬ 
petents, Notice to one partner is sufficient to bind 
the interest of his copartner in the partnership 
property notice to a personal representative may 
be sufficient to bind the widow and heirs notice 
to a trustee has been held sufficient to bind his 
cestui quc trust,*25 and notice to the person in 
possession is sufficient to charge remaindermen.2S 
In the case of persons under disabilities, provision 
may be made for notice to a parent, guardian, com¬ 
mittee, or person having them in custody,27 in 
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sortie instances without notice to the person under 
disability,27.5 and in like manner provision may be 
made by which the rights of persons unknown or 
unborn may be affected on notice to a guardian ad 
litem.2S In the case of proceedings to adjudge one 
mentally incompetent or the like, notice to the al¬ 
leged lunatic is ordinarily essential to due proc¬ 
ess,2 ^ although notice to him may be sufficient 
without notice to others,20 and, if proper safeguards 
are provided, notice to the alleged lunatic may be 
unnecessary to assure due process of law.^l No- 


Oorpus Juris Secmtdnm quoted 
isL Bruhnke v. Golden West Wine¬ 
ries, 133 P.2d 102, 106, 56 Cal.App. 
2d Supp. 343. 

Ind.—Mouldings Division of Thomp¬ 
son Industries v. Review Bd. of 
Ind. Employment Sec. Division, 106 
N.R2d 403, 122 Ind.App. 497. 

Mich.—Thompson v. Auditor General, 
247 N.W. 360, 370, 261 Mich. 624. 
Mo.-—Corpus Juris cited In State v. 
Becker, 34 S.W.2d 27. 29, 326 Mo. 
1193. 

N.X—State by Parsons v. Standard 
on Co., 74 A.2d 665, 6 N.J. 281. 
affirmed Standard Oil Co. v. State 
of N. J. by Parsons, 71 S.CL 822, 
241 U.a 428. 95 Li.Ed. 1078. 
ir.C—Eason v. Spence, 61 S.E.2d 717, 
232 N.C 673. 

Wyo.—Corpus Juris Secundum quoted 
in In re Bergman^s Survivorship, 
151 P.2d 360, 368. 60 Wyo, 855. 

12 C,J. p 1232 note 50. 
liSaving papers with defendant’s 
d.ehtor 

(1) Municipal Court Code I 48. au¬ 
thorizing service on a defendant, 
who cannot be found and has no 
place of business in the state, by 
leaving the papers with defendant's 
debtor, whose debt has been attach¬ 
ed, does not provide due process. 
N.T.—Nerenberg v. Keith, 167 N.T. 
& 612, 101 Misc. 651. 

(2> Defendant in attachment was 
not protected from the want of due 
process in Municipal Court Code § 
48, by § 55, as to effect of judgment 
in subsequent action, in view of 5 
135, making the judgment conclusive 
for execution against the attached 
property, 

K.Y.—^Nerenberg v. Keith, supra. 

23. Fla.—Thomas v, Nathan, 62 So. 
206, 65 Fla 386. 

24. CSal.—McCaughey v. Lyall, 93 P. 
6S1, 152 CaL 616. 

as. Ala,—Crampton v. Rutledge, 53 
So. 922, 169 Ala. 486. 

Hd^—^Klngan Packing Assoc, v. 
Dloyd, 73 A. 887, 110 Md. 619, 

MO, Md.—KIngan Packing Assoc, v. 
Woyd. supra. 

ir, iCeb.—Mead v. Polly, 228 N.W. 
m. 119 Neb. 206. 


N.H:—-Hollis V. Tilton, 6 A-2d 29, 90 
N.H. 119, affirmed 6 A.2d 753, 90 
N.H, 119. 

N.C.—Chamblee v. Security Nat. 

Bank, 188 S.B. 632, 211 N.C. 48. 
N.T.—People ex rel. Van Dyk v. Van 
Dyk, 33 N.T.S.2d 766. 

12 aj. p 1232 note 56. ! 

27.5 Tex.—^McKinley v. Salter, Civ. 
App., 136 aw.2d 615, error dis¬ 
missed, judgment correct, appeal 
dismissed 61 S.Ct. 734, 812 U.S. 
659, 85 L.Ed. 1106. 

28. HI.—Gunnell v. Palmer, 18 N.E. 
2d 202. 370 III. 206, 120 A.L.R. 871. 

Mass.—Lioring v. Hildreth, 49 N.E. 
6S2, 170 Mass. 328, 64 Am.S.R. 301, 
40 L.R.A 127. 

Sufficiency of notice to persons un¬ 
known 

(1) Where plaintiffs' ancestor died 
before service of notice by publica¬ 
tion on her by name in a suit, to 
register title to land, summons serv¬ 
ed on plaintiffs under designation of 
“all other persons or parties un¬ 
known," etc., constitutes due process 
of law. 

Colo.—^White v. Ainsworth, 163 P. 
959, 62 Colo. 513. 

<2) Foreclosure is so much a pro¬ 
ceeding In rem as to render notice 
to unknown heirs, devisees, ajid per¬ 
sonal representatives as a class due 
process of law. 

N.J.—-Silver v. Gattel, 106 A. 137, 
89 N.J.Eq. 402. 

29. Ala.—Fowler v. Nash, 144 So. 
831, 225 Ala. 613. 

Mo.—In re Moynihan, 62 S.W.2d 410, 
332 Mo. 1022, 91 A.UR. 74—Shank- 
lin V. Boyce, 204 S.W. 187, 275 
Mo. 5. 

N.Y.—In re Ryan, 46 N.Y.S.2d 592, 
180 Misc. 478, affirmed 47 N.Y.S. 
2d 113, 267 App.Div. 861, appeal 
denied 48 N.T.S.2a 324, 267 App. 
Div. 902, appeal dismissed 56 N.E. 
2d 121. 292 N.Y. 715~PeopIe ex 
rel. Morriale v. Branham, 36 N.T. 
S.2d 217, 178 Misc. 728. reversed 
on other grounds 42 N.Y.S.2d 761, 
266 App.Div. 476, and affirmed 52 
N.E.2d 881, 291 N.Y. 312, adhered 
to 54 NB.2d 331, 292 NT. 127. 

Tex.—^Warrick v. Moore County, Civ. 

! App.. 291 S.W. 950. 
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Incaxceratiou in asylum 
False incarceration in insane asy¬ 
lum, although observing statutory 
formalities, does not afford “due 
process," in absence of notice and 
opportunity for hearing. 

Mo.—^Rice V. Gray, 34 S.W.2d 567, 
225 Mo-App. 890. 

Irrespective of statutory provisions 
Under Code Civil Procedure or 
even in the absence of statutory pro¬ 
visions, a guardian of an insane per¬ 
son or his estate may not be ap¬ 
pointed without some form of notice 
to him sufficient to satisfy the con¬ 
stitutional requirement of due proc¬ 
ess. 

Cal.—Grinbaum v. Superior Court in 
and for City and County of San 
Francisco, 221 P. 635, 192 Cal. 528. 

30. Mont.—State ex rel. Haynes v. 
District Court, Sixteenth Judicial 
Dist, Custer County, 81 P.2d 422. 
Personal service on inoompeteat out. 
side state 

(1) Provisions authorizing person¬ 
al service outside of state on incom¬ 
petent resident leaving state to avoid 
service in guardianship proceedings 
are not in violation of due process of 
law. 

S.D.—In re Hendrickson. 167 N.W. 
172, 40 S.D. 211, 

(2) Where alleged incompetent is 
a resident of the state but is outside 
the state, the requirements of due 
process of law may be satisfied by 
serving notice of application for ap¬ 
pointment of a committee of his 
property within the state on the in¬ 
competent personally without the 
state or by registered mail, or, if 
his whereabouts are unknown, by 
service on his nearest available rel¬ 
atives or friends. 

NY.—In re Ryan, 40 NY.a2d 592, 
180 Misc. 478, affirmed 47 N.Y.S.2d 
113, 267 App.Div. 861, appeal de¬ 
nied 48 NY.S.2d 324, 267 App.Div. 
902, appeal dismissed 56 N.E 2d 
121, 292 NY. 715. 

SX. Ga.—Georgia Railroad Bank & 
Trust Co. V. Liberty Bank & Trust 
Co,. 177 EE. 803, 186 Ga 4. 
Personal iuspectlDn of luttailD 

Statute iMrescriblng method of de¬ 
termining issue of lunacy 
Tiding for appointment of gmardlan 
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tice to the person affected has been held essential place of hearing,and should comply with applica- 
in judicial proceedings for the sterilization of a "bie statutory requirements.^® 
mental incompetent.®^ 

The contents of the notice must be such as to be such as to afford a 

apprise defendant of the nature of the claim against reasonable opportunity to defend the action or ap- 
him and of the relief sought,®® and of the time and pear at the hearing,®® but it need not be given in all 


for lunatic did not deny due process 
because of failure to provide for no¬ 
tice to alleged lunatic, in view of 
express reauirement for formal per¬ 
sonal inspection of alleged lunatic. 

Ga._Georgia Railroad Bank & Trust 

Co. V. Liberty Nat. Bank & Trust 
Co., supra. 

Appointment of committee 

Statute authorizing appointment of 
committee for one adjudged insane 
is not violative of "due process" or 
other provisions of federal and state 
constitutions, although noFt requiring 
notice to him. 

Va.—TJ. S. Veterans* Bureau v. 
Smith, 169 S.E. 161, 156 Va. 897. 
notice of appointment of gnardlaa 

(1) Guardian ad litem. 

U.S.—^Ward v. Booth, C.A-Hawaii, 197 
F.2d 963, 33 AL.R.2d 1134. 

(2) Following adjudication of in¬ 
sanity of which insane person had 
notice, 

Tenn.—Walker v. Graves, 125 S,W.2d 
164, 174 Tenn. 336. 

32. N.C.—-Brewer v. Valk. 167 S.E. 
638, 204 N.C. 186, 87 A.L.R. 237. 

Wash.—^In re Hendrickson, 123 P. 

2d 322, 12 Wash.2d 600. 

Notice to custodial guairdiaxL held in¬ 
sufficient 

Wash.—In re Hendrickson, supra. 

33. tl.S.—Mullane v. Central Han¬ 
over Bank & Trust Co., N.T., 70 S. 
Ct 662, 339 U.S. 306, 94 L.Bd. 865. 

Fla.—^Dezen v. Slatcoff, 66 So.2d 483. 
RL—Griffin v. Cook County, 16 N.E. 

2d 906. 369 Ill. 380, 118 A.L,.R. 1157. 
Mich.—^Hill V. Persons Claiming Any 
Interest In or Lien upon Certain 
Real Property, 46 N.W.2d 584, 329 
Mich. 683—Corpus Juris quoted In 
Thompson v. Auditor General, 247 
N.W. 360. 370. 261 Mich. 624. 

Mo.—State ex rel. Anderson v. Beck¬ 
er, 34 S.W.2d 27, 326 Mo. 1193. 

N.J.—Lommason v. Washington 

Trust Co., 63 A.2d 175, 140 N.J.Eq. 
207. 

N.T.—Gazan v. Corbett, 100 N.T.S.2d 
429, reversed on other grounds 
105 K.T.S.2d 187, 278 App.Div. 953, 
affirmed 110 N.E.2d 739, 304 N.T. 
920, reargument denied 112 N.E,2d 
776, 305 N.Y. 693, certiorari denied 
74 S.Ct 38, 346 U.S. 822, 98 L.Ed. 
34A 

Or.—Okanogan State Bank of Riv¬ 
erside, Wash., V. Thompson, 211 
P. 933, 106 Or. 447. 

12 aj, p 1233 note 60. 

^ Gk.—<;ity of Atlanta v. Adcock, 
63 S.E.2d 744, 205 Ga. 441. ^ 


Mich.—^Rassner v. Federal Collateral 
Soc., 300 N.W. 45, 299 Mich. 206— 
Corpus Juris quoted ia Thompson 
V. Auditor General, 247 N.W. 360, 
370, 261 Mich. 624. 

N.J.—Lommason v. Washington 

Trust Co., 53 A.2d 175, 140 N.J.Eq. 
207. 

12 C.J. p 1233 note 61. 

Provisions held to give sufficient no¬ 
tice 

N.J.—State V. Standard Oil Co., 64 A. 
2d 386, 2 N.J.Super, 442, opinion 
supplemented State by Parsons v. 
Standard Oil Co.. 68 A.2d 499, 5 
N.J.Super. 460, modified on other 
grounds 74 A.2d 666, 6 N.J. 281, 
affirmed Standard Oil Co. v. State 
of New Jersey by Parsons, 71 S. 
Ct. 822, 341 U.S. 428, 95 L.Ed. 1078. 

35. Oal.—^Becfc v. Ransome-Crum- 
mey Co., 184 P. 431, 42 Cal.App. 
674. 

N.Y.—City of Buffalo v. Neubeck, 204 
N.Y.S. 737, 209 App.Div. 386. 
Omission of statement expressly re¬ 
quired 

If any statement expressly re¬ 
quired by Code provisions to be made 
in summons is entirely omitted, 
service of summons does not give 
the court jurisdiction to proceed 
against the defendant, such service 
not constituting the notice to defend¬ 
ant essential to due process of law. 
Cal.—Beck v. Ransome-Crummey Co., 
184 P. 431, 42 Cal.App. 674. 

NotLce held sufficient 
Okl.—State ex rel. Huddleston v. 
Bond, 45 P.2d 712, 172 Okl. 415. 

36. U.S.—Mullane v. Central Han¬ 
over Bank & Trust Co., N.Y., 70 
S.Ct 652, 339 U.S. 306, 94 L.Ed. 865 
—Roller V, Holly, Tex., 20 S.Ct 
410, 176 U.S. 398, 44 L.Ed. 620. 

Goodrich v. Perris, C.C.Cal., 145 
F. 844, appeal dismissed 29 S.Ct 
680, 214 U.S. 71, 53 L.Ed. 914. 

Conn.—Osterlund v. State, 30 A.2d 
393, 129 Conn. 591. 

Fla.—^Dezen v. Slatcoff, 66 So.2d 483 
—Atkins V. State ex rel. Shelton, 
187 So. 363, 136 Fla. 696. 

Mich.—Hill V. Persons Claiming Any 
Interest in or Lien upon Certain 
Real Property, 46 N.W.2d 684, 329 
Mich. 683. 

Mo.—Cockrell v. Taylor, 145 S.W.2d 
416, 347 Mo. 1. 

N.J.—Continental Purchasing Co. v. 
Norelli, 48 A.2d 816, 135 N.J.Law 
93. 

N.Y.—Schafran & Pinkel v. M. Low- 
enstein & Sons. 4 N.y.S.2d 693, 254 

&11 


App.Div. 218, reversed on other 
grounds 19 N.E.2d 1005, 280 N.Y. 
164, reargument denied 21 N.B.2d 
196, 280 N.T. 687. 

Robinson v. Five One Five Asso¬ 
ciates Corp., 45 N.Y.S.2d 20, 180 
Misc. 906. 

Gazan v. Corbett, 100 N.Y.S.2d 
429, reversed on other grounds 105 
N.Y.S.2d 187, 278 App.Div. 953, 
affirmed 110 N.E.2d 739, 304 N.T. 
920, reargument denied 112 N.E.2d 
775, 305 N.T. 693, certiorari de¬ 
nied 74 S.Ct 38, 346 U.S. 822, 98 
L.Ed. 348. 

N.D.—State v. Taylor, 145 N.W. 425, 
27 N.D. 77. 

Utah.—^Utah State Road Commission 
V. Industrial Commission, 168 P. 
2d 319, 109 Utah 553. 

Wash.—In re Petrie, 246 P.2d 465, 
40 Wash.2d 809, 

12 C.J. p 1233 note 62. 

Notice held timely 

(1) Five days. 

U.S.—Martin v. Better Taste Popcorn 
Co., D.C.Iowa, 89 P.Supp. 754. 
Iowa.—Franklin v. Bonner, 207 N.W. 
778, 201 Iowa 516. 

(2) Ten days. 

N.J.—In re Eleventh Ward Building 
& Loan Ass’n of Newark, 21 A.2d 
746, 130 N.J.Eq. 414. certiorari de¬ 
nied Schaaf v. Eleventh Ward 
Building & Loan Ass'n of Newark, 
N. J., 62 S.Ct 580, 315 U.S. 799, 86 
L.Bd. 1200. 

N.Y.—Schafran & Pinkel v. M. Low- 
enstein & Sons, 4 N.Y.S.2d 693, 254 
App.Div. 218. 

(3) Bankruptcy Act provisions au¬ 
thorizing the sale of the bankrupt's 
property in the custody of the trus¬ 
tee free from liens of creditors on 
at least ten days* notice by mail to 
the respective addresses of such 
creditors as they appear in the 
schedules of the bankrupt, does not 
violate the due process clause of 
the constitution of the United States, 
Miss,—McRaney v. Riley. 91 So, 399, 

128 Miss. 665, 22 A.L.R. 686, cer¬ 
tiorari denied Riley v. McRaney, 43 
act 90, 260 U.S. 727, 67 L.Ed. 484. 
Notice held not adequate 

(1) Personal service In another 
state of a summons of court in New 
York requiring defendant to appear 
and answer in New York in six days, 
N.T.—Finn v. Chase Nat Bank of 
City of N. Y., 26 N.Y.S.Bd 771, 176 
Misc. 127. 

Hyman ▼. Rbss, 84 N.T.S.2d 102, 
affirmed 87 N.Y.S.2d 422, 275 App. 
Div. 666—Hobins v. Robert Law- 
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cases at the veiy inception of the proceedings.^^-S 

§ 620. Pleading 

Decisions as to pleadings may constitute a denial of 
due process where they result In an Infringement of ma¬ 
terial and substantial rights, but not otherwise. 

The failure to comply with certain rules of plead¬ 
ing may constitute a denial of due process of 
law,36-50 t>ut a failure to comply with an inapplicable 
rule of pleading does not constitute a denial of due 
process.36-55 Oxje process of law generally implies 


and includes regular allegations^O-OO and an op¬ 
portunity to answer.36.65 

Court rulings in connection with pleadings may 
constitute a denial of due process of law where 
they adversely affect a party's material and sub¬ 
stantial rights,37 but will not be deemed a denial 
of due process where without material or substan¬ 
tial injury to the party concerned, as where the 
ruling, even if erroneous, is merely incidental and 
subject to correction.38 The constitutional guar- 


rence Electronics Corp., 84 N.T.S. 
Sd m. 

<2> In proceeding by wife to can¬ 
cel decree granting husband divorce 
and custody of children, two days’ 
notice to husband, to meet with 
proof wife’s sudden application for 
custody of children pendente lite, and 
refusal to extend time for reasonable 
period. 

H.J.—McLaughlin v. McI>aughUn, 30 
A.2d 49, 132 N.J.Eq. 72. 

36.5 Mo.—Cockrell v. Taylor, 145 S. 

W.2d 416, 247 Mo. 1, 

N.J.—State V, American-Hawailan S. 
a Co.. 101 A.2d 598, 29 N.J.Super. 
116. 

36.56 U.a—^Tuen Boo Ming v. tJ. a, 
CC.A.Wash.. 102 P.2d 355. 

D.C.—Wlttek V. U. a, MumApp., B4 
A.2d 747, cause remanded 171 P.2d 
8, 83 U.aApp.D.C. 377, reversed 
on other grounds 69 S.Ct 1108, 337 
U.a 346. 93 L.Ed. 1091. 

Writ ox rule to plead 

Where petition was filed in origi¬ 
nal divorce proceeding to modify 
amount defendant was required to 
pay for support of minor child, and 
defendant was timely served and had 
notice of time and place of hearing, 
defendant was not denied due proc¬ 
ess of law because no writ or rule 
to plead was issued or served on 
defendant 

Mich-—Metilnger v. Metzinger, 17 N. 
W.2d 203. 310 Mich. 335. certiorari 
denied 65 S.Ct 1087, 325 U.a 851, 
89 UEd. 1972. 

3aS5 D.C.—Wittek v. U. S., 54 A.2d 
747, cause remanded, C.A-. 171 P. 
2d 8. 83 U.S.App.D.a 377, reversed 
on other grounds 69 S.Ct 1108, 337 
U.a 346. 93 UEd. 109L 

saeo N.H,—Hollis V. Tilton. 5 A.2d 
29, 90 N.H. 119, reheard 6 A.2d 
7SS, 90 N.H. 119—Holman v. Man¬ 
ning, 19 A, 1002, 65 N.H. 228. 
AHegatioa odT ownership 

Statute governing prooedure In 
foreclosure suit by sewer improve- 
npient district for special assessments 
not deny due process in provid¬ 
ing that Incorrect allegation of own- 
esNbip Blmuld be iznmatertaL 
AjpiE^--4Stitb V. Finkert 234 aw.2d 
$Xt Ark. 871« appeal dismissed j 


71 act. 613, 341 U.a 901, 95 L. 
Ed. 1341. 

36.65 N.H.—Hollis v. Tilton, 5 A. 2d 

29, 90 N.H. 119, reheard 6 A.2d 
753, 90 N.H. 119—^Holman v. Man¬ 
ning, 19 A. 1002, 65 N.H. 228. 

Due process as requiring opportunity 
to be heard and defend see infra § 
622. 

Tims to answer 

In disbarment proceedings, where 
respondents were allowed ten days 
to answer charges set forth in order 
to show cause, although rule of pro¬ 
cedure of state Bar provided for a 
five days* notice and matters involv¬ 
ed in charges against respondents 
were not complicated and previously 
respondents had accepted an invita¬ 
tion of the grievance committee to 
appear informally before them and 
give their version of the matter, al¬ 
lowance of ten days in which to an¬ 
swer formal charges was not a de¬ 
nial of due process. 

Ariz.—In re Liewkowits, 220 P.2d 229, 
70 Ariz. 325. 

37. W.Va.—Simpson v. Stanton, 193 
S.E. 64, 119 W.Va. 235. 

Denial of opportunity to file plead¬ 
ings 

Where writ of mandamus was 
awarded cn same evening on which 
petition was filed, commanding cast¬ 
ing of disputed ballot, on which elec¬ 
tion for city councilman depended, 
for defendant candidate's opponent, 
refusal of court to give such defend¬ 
ant an opportunity to file a written 
demurrer and answer deprived him 
of "due process of law," entitling 
him to present his answer in circuit 
court before determination of merits 
of controversy on appeal. 

W.Va.—Simpson v. Stanton, supra, 
gearing on demurrer 

(1) A ruling on a demurrer is not 
interlocutory and a hearing is re¬ 
quired to constitute due process, 
since if the demurrer is sustained 
the pleader's cause, or defense, is 
dismissed on the merits; whereas, if 
the demurrer is overruled, the op¬ 
posite party is put to a trial and the 
machinery of the tribunal is set in 
motion. 

D.C.—WJR, The IJoodwill Station v. 
S^edersI Communications Commis- 
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Sion, 174 F.2d 226, 84 U.S.App.D.C. 
1, reversed on other grounds 69 
S.Ct. 1097, 337 U.S. 265, 93 L.Ed 
1353. 

(2) Under statute providing that 
judge at any time in vacation after 
appearance day of case shall, on re¬ 
quest of counsel for either party, 
hear and decide all objections made 
to sufficiency of the petition and 
pleas, and that such hearing may be 
had at any place in circuit after due 
notice to attorneys for the parties, 
it is mandatory that the judge give 
the parties an opportunity to be 
heard, and judgment sustaining gen¬ 
eral demurrer and dismissing peti¬ 
tion without hearing is a deprivation 
of due process. 

Ga.—Southern Ry. Co. v. Town of 
Temple, 76 S.E.2d 554, 209 Ga. 722. 

(3) Hearing as essential element 
of due process generally see infra 5 

| 222 . 

Striking plea in abatasneat 

Where suit against nonresident 
national banking corporation was 
filed in circuit court and process was 
properly executed by leaving copy of 
summons and complaint with alleged 
agent of banking corporation resid¬ 
ing in state and banking corporation 
appearing specially filed plea of 
abatement attacking jurisdiction of 
court on ground of its nonresidence 
and banking coiTporation had not 
waived its right to raise such ques¬ 
tion, striking plea of abatement on 
ground of being filed too late under 
circuit court rule was error as deny¬ 
ing banking corporation due proc¬ 
ess of law. 

Ala.—^Ex parte Union Planters Nat 
Bank & Trust Co. of Memphis, 
Tenn., 31 So.2d 696, 249 Ala. 461. 

38. Cat—^Matteson v. Board of Ed¬ 
ucation of City of lios Angeles, 
286 P. 482, 104 Cal.App. 647. 

Colo.—Taylor v. Hake, 20 P.2d 546, 
92 Colo. 330. 

L*a.—Davis v. New Orleans Public 
Belt R. R.. 105 So. 421, 159 La. 
431, error dismissed New Orleans 
Public Belt R. R. v. Davfs, 46 S. 
Ct 106, 269 U.S. 536. 70 L.Ed. 399. 
N.M.—^Dreyfus v. City of Socorro, 
189 P. 878, 26 N.M. 127. 
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anties of due process do not forbid the allowance of 
amendments to pleadings^s by consent of counsel 
without authority from his client,40 or the amend¬ 
ment of the prayer of a petition to conform to the 
cause of action stated therein,or the denial of 
an application to amend a pleading because of im¬ 
materiality and delay in tendering the amendment 
nor does a violation of the principles of due process 
result from a statute requiring a defendant to plead 
the facts on which his defense is based or from 
a statute requiring a defendant, in an action to 
quiet title, either to say that he claims no interest 
in the property or to state fully the nature of his 
claim or from the practice of allowing plaintiff 
to prove a waiver by defendant of a condition in 
the contract sued on without alleging such waiver.^S 
Due process, however, does not permit a judgment 
against defendant which is not supported by plain¬ 


tiff's petition and evidence;^® nor does it permit 
a defendant to prove new matter under a denial.^*^ 

Due process of law is not denied by the dismissal 
of an insufficient or defective pleading.^'^*^ The 
striking of a defendant's answer and the rendering 
of a judgment against him as a punishment for con¬ 
tempt may deny him a hearing in violation of the 
principles of due process but, on the other hand, 
no denial of due process results from the striking 
out of defendant's answer on his failure to produce 
certain material evidence in his possession.^9 ^ 

statute authorizing the court to strike the answer 
of a party for refusal to attend when required and 
give his deposition is unconstitutional as tending un¬ 
duly to restrict the right to defend an action,but 
there is authority to the contrary and in other 
cases, where the circumstances warrant, the strik¬ 
ing of a pleading may be proper.52 On an allega- 


to graat liearing' Tiefore | 
granting* motion j 

Failure of superior court to grant 
hearing before allowing motion to 
file substitute declaration was held 
mere error to be corrected in that 
action, and not denial of due proc¬ 
ess. 

Mass.—Savage v. Walshe, 140 N.B. 
787, 246 Mass. 170. 

Befosal to strike amended complaint 
Refusal to strike amended com¬ 
plaint as stating different cause of 
action than original complaint in 
guarantor’s action against coguaran¬ 
tors for contribution did not de¬ 
prive defendants of property with¬ 
out due process. 

Colo.—Taylor v. Hake, 20 P.2d 546, 
92 Colo. 330. 

39. Mass.—Bucholz v. Green Bros. 
Co., 195 N.B. 318, 290 Mass. 350— 
Plzer v. Hunt, 148 N.E. 801, 253 
Mass. 321. 

N.J.—^Evans v. Rosenberg, 65 A.2d 
65, 1 N.J. 590. 

IJ C.J. p 1233 note 66. 

Umitation of amendment 
Due process clauses of state and 
federal constitutions require that 
amendment of complaint in action 
commenced under Civil Practice Act 
provision pertaining to extraterri¬ 
torial service of process on defend¬ 
ant outside state be limited to such 
causes of action as are specified by 
statute and which might have been 
commenced by service thereunder. 
N.Y.—Finizio v. Finizio, 124 N.T.S. 
2d 121. 

Time of amendment 

(1) Allowance of motion after ver¬ 
dict to amend declaration to conform 
to evidence and entry of judgment 
on verdict after full and fair trial of 
issues do not violate Fourteenth 
Amendment. 

—Bucholz V. Green Bros. Co., 
195 N.E. 318, 290 Mass. 350. 


(2) Where counsel for petitioner 
for adoption, when apprised at time 
of hearing that application would be 
opposed, did not rest his case on 
written consent which was in fact 
invalid because mother was not of 
statutory age of consent, but pro¬ 
ceeded to establish abandonment, al¬ 
lowance of an amendment at the con¬ 
clusion of the testimony to include 
an averment of abandonment for a 
period of six months, was not a de¬ 
nial to the mother of due process of 
law. 

Pa.—^In re Adoption of H<K)ne, 103 A. 
2d 729, 376 Pa. 437. 

(3) Permitting plaintiffs to amend 
statement of claim so as to increase 
the amount thereof after rendition of 
verdict and discharge of jury but be¬ 
fore final judgment was in conform¬ 
ity with Pennsylvania rules of pro¬ 
cedure and did not invade defend¬ 
ant’s private rights in violation of 
due process of law. 

W.Ta.—Pauli v. Cook, 65 S.B.2d 750. 
135 W.Va, 833. 

40. U.S.—Rothschild v. Knight, 

Mass., 22 S.Ct. 391, 184 XJ.S. 334, 46 
L.Ed. 573. 

41. XJ.S.—Audas v. Highland Land, 
etc., Co., Ky., 205 F. 862, 125 C, 
C.A. 62. 

Wash.—Oldfield v. Angeles Brewing. 

etc., Co., 137 P. 469, 77 Wash. 158. 
12 C.J. p 1233 note 68. 

42. W.Va.—^Roller v, Murray, 76 S. 
B. 172, 71 W.Va. 161, L.RA..1915F 
984, Ann.Cas.l914B 1139. 

43. Ind.—Cleveland, etc., R. Co. v. 
Blind, 105 N.E. 483, 182 Ind. 398. 

12 C.J. p 1233 note 70. 

44. Conn.—Miles v. Strong, 36 A. 
66, 68 Conn. 273. 

45. Mo.—Suess v. Imperial L. Ins. 
I Co., 91 S.W. 1041, 193 Mo. 564. 

46. N.Y.—In re Peck, 60 N.E. 775, 

1 167 N.Y. 391, 63 L.R.A. 888. 
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In re Cullinan, 81 N.T.S. 567, 82 
App.Div. 445. 

47. XJ.S.—Castle v. Persons, Minn., 
117 F. 835, 54 C.C.A. 133. 

47.5 Ill.—Deasey v. City of Chica¬ 
go, 105 N.E.2d 727, 412 Ill. 151. 

48. XJ.S.—Hovey v. Elliott, R.I., 17 
S.Ct, 841, 167 U.S. 409, 42 L.fid. 
215. 

Neb.—McNamara v. McNamara, 126 
N.W. 94, 86 Neb. 631, 27 L.R.A.,N. 
S., 1062, 21 Ann.Cas. 451. 

Sue process not denied 

Burns* St.Annot,1914 § 537, i^rovid- 
ing that refusal to attend and testi¬ 
fy may be punished as contempt, and 
party’s complaint, answer or reply 
stricken, does not deny due process, 
in view of § 442, providing orderly 
procedure for taking of deposition 
before trial, and giving immediate 
right to be heard by himself and 
counsel. 

Ind.—^Kwiatkowski v. Putzhaven, 126 
N.B. 3, 189 Ind. 119. 

49. XJ.S.—Hammond Packing Co. v. 
Arkansas, Ark., 29 S.Ct. 370, 212 
U.S. 322, 63 L.Ed. 530, 15 Ann.Cas. 
645. 

50. Cal.—Summerville v, Kelliher, 
77 P. 889, 144 Cal. 155. 

51. Mo.—Miles v. Armour, 144 S.W. 
424, 239 Mo. 43S, 

52. Minn.—Peterson v. Chicago, B. 
& Q. Ry. Co., 244 N.W. 823, 187 
Minn. 228. 

N.Y.—Minneapolis, St. P. & S. S. M. 
Ry. Co. V. Alcohol Fuel & Molasses 
Co., 223 N.Y.S. 395, 129 Misc. 908. 
Oa refusal to comply with order 
An order directing a defendant to 
dismiss a foreign suit under penalty 
of having its answer in a pending 
suit dismissed for failure to comply 
with the order does not necessarily 
Xeny defendant due process. 

Minn.—Peterson v. Chicago, B, & 
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tion that a person’s commitment to a hospital for 
the insane was lawfully made in the manner pro¬ 
vided by a certain statute, the court must assume 
that all the steps required by the law, including trial 
by jury if demanded, were regularly taken 53 

Statutes authorizing a court to strike pleadings 
and enter judgment for failure of a party to an¬ 
swer questions or produce documents pertinent to 
the issues of fact do not violate due process require¬ 
ments.®^ 

Statutes limiting the filing of cross bills or coun¬ 
terclaims against the United States are not in 
violation of due process, as to hold otherwise would 
render it unconstitutional to allow the United States 
to sue without requiring its consent to waive its 
immunity from suit.®® 


§ 621. Evidence 

The legislature may prescribe rules of evidence and 
change them without denying due process of law. 

Although the legislature may prescribe rules of 
evidence, in order to constitute due process of law 
such rules must be reasonable and afford oppor¬ 
tunity for defense.®® The legislature in its discre¬ 
tion may, without denial of due process of law, 
prescribe changes in the rules of evidence for the 
trial of civil cases,®7 and may make such changes 
applicable to existing causes of action,®8 past trans¬ 
actions,®® and even to pending cases,®® subject in 
all cases, however, to the limitation that it may not 
preclude a party from presenting the facts support¬ 
ing his theory of the case.®^ It may, for example, 
create rebuttable presumptions, ®2 or destroy pre- 


Q. Ry. Co.. Hi N.W. 823, 187 Minn. ] 

228. I 

53 , isT.T.—Sporza v. German Sav. i 
Bank, 84 N.E. 406. 192 N.T. 8. 

54b Kan.—Edmonds v. Federal Se¬ 
curities Co.. 290 P, 3, 131 Kan. 11. i 

55. U.S.—N o r t h Eakota-Montana 
Wheat Growers’ Ass’n v. tJ. S., C., 
OA-Minn., 66 P.2d 573, 92 A-LuR, 
1484, certiorari denied 64 S.Ct, 457, 
291 U.S, 672. 78 UEd. 1061. 

56. U.S.—Crowell v. Benson, Ala., 
52 S.Ct. 285, 285 U.S. 22, 76 Ii.Bd. 
598. 

Fla.—^Adams v. American Agricul¬ 
tural"’Chemical Ca, 82 So. 850, 78 
Fla. 362. 

Ga.—Layton v. State, 140 S.E. 847, 
166 Ga. 265, 

Ky.—Whitlow's Adra’r v. Saunders’ 
AdmT, 36 S.W.2d 659. 237 Ky. 842. 
Mich.—People’s Wayne County Bank 
V. Wolverine Box Co., 230 N.W. 
170, 250 Mich. 273, 69 A.L.R, 1024. 
Mo.—State ex rel. Hurwitz v. North, 
264 S.W*. 678, 804 Mo. 607, affirmed 
4$ S.Ct 384, 271 U.S. 40, 70 L-Ed- 
glg—State ex rel. Shoemaker v. 
Hall, 257 S.W. 1047. 

Pa,—Rich Hill Coal Co. v. Bashore, 
7 A.2d 302, 334 Pa. 449. 

Wis.—^Mutual Building & Savings 
Ass’n V. Willing, 267 N.W. 297, 221 
Wls. 563. 

Broa4 legislative control 

Rules of procedure or of evidence 
such as statutes creating certain 
presumptions, or shifting the burden 
of proof, or providing that certain 
facts shall constitute prima facie 
evidence, are under the control of 
the legislature, and do not interfere 
with property rights without due 
proo&ss of law. 

Oolo^—Gregg r. People, 176 F, 483, 
65 Cola 396. 

*»61en«aal repatatlon’’ 

Laws permitting proof of the keet>- 
£ag of a bawdybouse for purpose of 
esKlplziin^g itoe keeping thereof by evi¬ 


dence of the general reputation of 
the place and its habitu§s, is not un¬ 
constitutional by reason of interfer¬ 
ence with property rights without 
due process of law. 

Colo.—Gregg v. People, supra. 

57. U.S.—Virginia & West Virginia 
Coal Co. V. Charles, D.C.Va., 251 
F. 83, affirmed 254 F. 379, 165 C.C. 
A. 599. error allowed 265 P, 992. 
167 C.C.A. 671, and dismissed 40 S. 
Ct 345. 252 U.S. 669, 64 L.Ed. 720. 

N.Y.—Lf'Hommedieu v. Board of Re¬ 
gents of University of State of N. 

T. , 96 N.T.S.2d 443. 276 App.Div. 
494, affirmed 95 N.E.2d 806, 301 
N.Y. 476, affirmed 72 S.Ct 624, 342 

U. S. 951, 96 L.Ed. 707. 

Ohio.—Rowland v. Wolfe Bros. Shoe 
Co., 5 Ohio N.P..N.S., 170. 

Or.—Columbia Valley Trust Co. v. 

Smith, 107 P. 465, 56 Or. 6. 

Pa.—Rich Hill Coal Co. v. Bashore. 
7 A-2d 302, 334 Pa. 449. 
"‘Evidentiary rules may be chang¬ 
ed from time to time as long as a 
reasonable opportunity to present all 
pertinent and material evidence, 
without the imposition of burden¬ 
some restrictions, is preserved.” 
Minn.—Yeager v. Chapman, 45 N.W. 
2d 776, 782, 233 Minn. 1, 22 A-L.R. 
2d 1260. 

58. U.S.—Easterling Lumber Co. v. 
Pierce. Miss., 35 SCL 133, 235 U.S. 
380, 69 LBd. 279. 

12 C.J. p 1233 note 80. 

53. U.S.—^Reitler v. Harris, Kan.. 
32 S.Ct 248, 223 U.S. 437, 56 L,Bd- 
497. 

60. U.S.—^Reitler v. Harris, supra. 
Kan.—Corpus Juris cited in Rich¬ 
ardson V. Kansas Soldiers’ Com- 
[ pensation Board, 92 P,2d 114, 120, 
150 Kan. 343. 

01. Or.—Columbia Valley Trust Co. 

V. Smith. 107 P. 465, 66 Or. 6. 
Tex.—Clem v. Evans, 291 S.W. 871, 

872. 


Authorization of autopsy 

A statute authorizing the coroner 
to make an autopsy in certain cases 
of death, which does not deprive the 
next of kin from showing that an 
autopsy was unreasonable, does not 
violate the due process clause. 

Minn.—^Kingsley v. Forsyth, 267 N.W. 
95, 192 Minn. 468. 

62. U.S.—^Atlantic Coast Line R. Co. 
V. Ford, S.C., 53 S.Ct 249, 287 U.S. 
502, 77 L.Ed. 457—James-Dickin- 
son Farm Mortg. Co. v. Harry, Ill.. 
47 S.Ct 308, 273 U.S. 119, 71 L.Bd. 
669—Cockrill v. People of State of 
California, Cal., 45 S.Ct 490, 268 
U.S. 258, 69 L.Ed. 944—Akron, C. 
& Y. Ry. Co. V. U. S., N.Y,, 43 S.Ct 
270, 261 U.S. 184, 67 L.Bd. 605— 
Hawes v. State of Georgia, Ga., 42 
S.Ct 204, 258 U.S. 1, 66 LEd. 431. 

White Packing Co. v. Robertson, 
C.C.A.N.C., 89 F.2d 775—Lykes 

Bros. S. S. Co. V. Esteves, C.C.A 
Tex., 89 P.2d 528—Atlantic Coajst 
Line R. Ca v. Claughton, C.C.A 
Fla., 75 P.2d 626, certiorari denied 
55 S.Ct 925, 295 U.S. 765, 79 UEd. 
1707—Kirch y. Atlantic Coast Line 
R. Co., C.C.A.Fla,, 38 P.2d 963. 
Chicago Telephone Supply Co. v. 

U. S., CtCl., 23 F.Supp, 471, certio¬ 
rari denied 59 KCt 92, 305 U.S. 628. 
83 L.Ed. 402. 

Ark.—St Louis-San Francisco Ry, 

V. Cole, 27 S.W.2d 992, 181 Ark. 
780. 

Cal.—Smellie v. Southern Pac. Co., 
299 P. 529, 212 Cat 540. 

People r. Bullock. 11 P.2d 441, 
123 Cal.App. 299. 

Fla,—Seaboard Air Line Ry. Ca v, 
Watson. 137 So. 719, 103 Fla. 477, 
appeal dismissed 53 S.Ct. 32, 287 
U.S. 86. 77 L.Bd. 180, 86 A.L.R 
174. 

Ga.—Reid v. Ferkerson. 60 SJEl2d 
151, 207 Ga. 27. 

Mont—Shea v. North-Butte Mining 
Co., 179 P. 499, 65 Mont 522. 
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sumptions, regulate the burden of proof^^ and the | admissibility®^ as wcH as the weight to be ac- 


_^Mazza v. Cavichia, 105 A-2d 

‘ 545 , 15 N.J. 498. 

cC—Ford V. Atlantic Coast Line R. 
Co., 168 S.E. 143, 169 S.G. 41, af¬ 
firmed Atlantic Coast Line R. Co. 

V. Ford, 53 S.Ct 249, 287 IT.S. 502, 
77 L.Ed. 457. 

Tex.—Weatherly v. Jackson, 71 S.W. 
2d 259, 123 Tex. 213. 

Green v. State, Civ.App., 272 S. 

W. 2d 133. 

12 C.J. P 1233 note 84. 

Tlie req.ttlreiiients of due process 
are satisfied when relation between 
fact found and presumption is clear 
and direct and is not conclusive. 
US—Adler v. Board of Ed. of City 
of New York, N.T., 72 S.Ct. 380, 
342 U.S. 485, 96 L.Ed. 517, 27 A-L. 
R2d 472. 

rectors for consideration 
The validity of a statutory pre¬ 
sumption under due process depends 
on whether facts presumed may he 
fairly inferred from facts proved, 
and on whether presumption will be 
of aid to the state without subject¬ 
ing accused to unreasonable hardship 
or oppression. 

U.S.—Great Atlantic & Pacific Tea 
Co. V. Ervin, D-C.Mlnn., 23 P.Supp. 
70. 

Presnmptiozi in workmen’s compen¬ 
sation cases 

The provision of the Iowa Work¬ 
men's Compensation Act that if an 
employee, electing to reject the act, 
shall state in an affidavit that the 
employer requested or suggested 
such election, it shall be conclusively 
presumed that he was unduly influ¬ 
enced, and his election shall be void, 
is not repugnant to tbe Fourteenth 
Amendment. 

U.S.—Hawkins v. Bleakly, Iowa, 37 
8.CL 255. 243 U.S. 210, 61 L.Ed. 
678, Ann.Cai^.l917D 637. 

Negligence of railroad company 
Statutes construed as creating re¬ 
buttable presumption that failure to 
give crossing signals was proximate 
cause of crossing collision were not 
violative of due process clause of 
state or federal Constitution. 

S.C—^Ford V. Atlantic Coast Line R. 
Co., 168 S.E. 143, 169 S.C. 41, af¬ 
firmed Atlantic Coast Line R. Co. 
V. Ford, 53 S.Ct. 249, 287 U.S. 602, 

77 L.Ed. 457. 

63, U.S.—^Virginia & West Virginia 
Coal Co. V. Charles, Va,, 254 F. 
379, 165 C.C.A.. 699, dismissed 40 
S.Ct. 345, 252 U.S. 669, 64 L.Ed. 
720. 

€4. U.S.—U. S. V. Illinois Cent. R. 
Co., Uel., 54 S.Ct. 471, 291 U.S. 457, 

78 L.Ed. 909—James-Dickinson 
Farm Mortg. Oo. v. Harry, Ill., 47 
act 308, 273 U.S. 119, 71 L.Ed. 
669^Akron. a & Y. Ry. Co. v. U. 
a. N.Y., 43 S.Ct. 270, 261 U.S. 184, 


67 L.Ed. 605—Hawkins v. Bleakly, 
Iowa, 37 S.Ct. 255, 243 U.S. 210, 61 
L.Ed. 678, Ann.Cas.l917D 637. 

Cal.—^People v. Osaki, 286 P. 1025, 
209 Cal. 169, followed in People v. 
Guzman, 286 P. 1037, 209 Cal. 783, 
and People v. Bruno, 286 P. 1037, 
209 Cal. 782. 

Potapofi V. Mattes, 19 P.2d 1016, 
130 CaLApp. 421. 

Mass.—^Duggan v. Bay State St. Ry. 
Co., 119 N.E. 757, 230 Mass. 370, 
L.R.A.1918B 680. 

Mo.—Cunningham v. Chicago & A. B. 

Co., 215 S.W. 5. 

12 C.J. p 1233 note 85. 

Placing burden on tax defendant 
That statute which authorized 
summary proceeding to collect taxes 
for purpose of providing an addition¬ 
al procedure for transaction of im¬ 
portant business of state and to 
speed up collection of state’s reve¬ 
nues placed burden of proof on de¬ 
fendant did not deprive defendant of 
due process of law. 

La.—State v. Standard Oil Co. of 
Louisiana, 178 So. 601, 188 La. 978. 

Going forward with evldenoe 

A statutory requirement that a de¬ 
fendant so forward with the evi¬ 
dence to rebut a prima facie show¬ 
ing of guilty intent from proof of 
specified facts is permissible when 
result has some rational relation to 
those facts and defendant is given 
a fair opportunity to meet it by evi¬ 
dence. 

Cal.—^People v. Pay Less Drug Store, 
153 P.2d 9, 25 Cal.2d 108. 

65. Fla.—Fleischer v. Virginia-Car- 
olina Chemical Co., 89 So. 401, 82 
Fla. 50. 

Ga.—Georgia Fertilizer Co. v. Walk¬ 
er, 156 S.E. 820, 171 Ga. 734. 

Mich.—Gile v. Hudnutt, 273 N.W. 
706, 279 Mich. 358. 

—State ex reL Chicago, R. L & 
P, Ry. Co. V. Woods, 292 S.W. 1033, 
316 Mo. 1032. 

N.J.—Lees v. Macchia, 165 A- 294, 
11 N.J.Misc. 245. 

Tp 7 is.—^Beck V. State, 219 N.W. 197. 
196 Wis, 242, and Beck v. Milwau¬ 
kee County, 219 N.W. 205, 196 Wis. 
259, certiorari denied Beck v. Mil¬ 
waukee County, Wis., 49 S.Ct. 34, 
278 U.S. 639, 73 L.Ed. 554. 

12 C,J. p 1233 note 86. 

Admission if not hearsay 

An act providing that any writing 
or record made in the regular course 
of business as a memorandum of any 
act shall be admissible, if it was in 
regular course to make such memo¬ 
randum, does not deny due process 
if records compiled from hearsay 
testimony are not included within 
its scope. 

Mich.—^Kelly v. Ford Motor Co„ 273 
N.W. 737, 280 Mich. 378. 
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Condition precedent 

(1) The statute providing that no 
defense shall be allowed to a policy 
on account of anything contained in 
or omitted from “application and 
contained in the policy,” unless ap¬ 
plication is attached to the policy. Is 
not unconstitutional as depriving in¬ 
surer of property without due proc¬ 
ess of law in denying insurer right 
to introduce any evidence referring 
to anything contained in or omitted 
from an application and contained in 
a life policy to which application 
was not attached, since insurer by 
failing to deliver with or attach to 
policy the application made by the 
insured deprived itself of the de¬ 
fense. 

Del.—^Metropolitan Life Ins. Co. v. 
Jacobs, 1 A.2d 603, 1 Terry 54. 

(2) Statutory requirement that 
copy of written statement obtained 
from and signed by injured person 
must be given to him within 30 days 
after statement was procured as a 
prerequisite to admissibility thereof 
is not unconstitutional as imposing 
an unreasonable, oppressive or arbi¬ 
trary requirement. 

Minn.—Yeager v. Chapman, 45 N.W. 
2d 776, 233 Minn. 1. 22 A.L.R.2d 
1260. 

Parol evidence respecting disease 
In actions on life policies, admis¬ 
sion of parol testimony that insur¬ 
ed's disease was obvious when in¬ 
sured was examined by insurer’s 
medical examiner, thus showing 
waiver of existence of disease not¬ 
withstanding clause in policy for¬ 
bidding oral waiver, did not invade 
insurer's constitutional rights by 
denying due process of law. 

S.C.—Sirgany v. Equitable Life As- 
sur. Soc. of U. S„ 175 S.E. 209, 
173 S.a 120. 

Privileged cornimunications 

(1) Privileged communication stat¬ 
ute is not unconstitutional, although 
preventing proof by defendant on 
main issue. 

Misa—Yazoo & M, V. R. Co. v. Deck¬ 
er, 116 So. 287, 150 Miss. 621. 

(2) Statutes providing that, where 
either husband or wife is party liti¬ 
gant, the other shall not be compe¬ 
tent as a witness without consent of 
both, do not deny due process hy 
depriving opposing party of mate¬ 
rial evidence, since statute prescribes 
mere rule of evidence and does not 
affect substantial rights of parties. 
Miss.—^Whitney Nat, Bank v. Stir¬ 
ling, 170 So, 692, 177 Miss. 325. 

(3) Under Code provisions a phy¬ 
sician is incompetent to testify to 
facts which come to his knowledge 
by virtue of being employed by a pa¬ 
tient as a physician, and the patient 
does not waive the privilege because 
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corded to and the sufficiency6® of evidence, and testimony submitted by witnesses whom the trial 
may provide that official certificates,®"^ records,or court has seen and heard."^'^*® It is contrary to due 
orders,®® and other writings,*^® shall constitute prima process for the legislature so to regulate the burden 
facie evidence of the facts stated therein. proof as arbitrarily to deprive a party of the 

Nevertheless, a party is entitled to introduce evi- right to interpose a valid defense,*^2 or to create 
dence in support of his contentions,and to have arbitrary presumptions,*^® and it may not provide 


he introduced as a witness in a per¬ 
sonal injury suit another physician 
who testified for the patient as to 
the same facts, and such application 
of the statute does not deprive de¬ 
fendant of due process of law. 

Miss.—^Brookhaven Lumber & Mfg. 
Co. V. Adams, &7 So. 484, 132 Miss. 
689. 

(4) Statute granting privilege 
against disclosure of the sources of 
information, obtained by a newspa¬ 
per employee and published in news¬ 
paper, is not unconstitutional in vio¬ 
lation of the Fourteenth Amendment. 
U.S.—parte Sparrow, D.C.Ala., 
14 P.R.D. 351. 

Xivldeuce obtained by nnauthorized 
radds 

A proceeding to deport an alien, on 
the ground that he was found ad¬ 
vocating or teaching the unlawful 
destruction of property, is unfair 
and invalid, in view of the search 
and seizure and due process clauses 
of the constitution, when based on 
pamphlets obtained by forcibly raid¬ 
ing orderly meetings of the union to 
which he belonged, without warrant 
or process. 

Mont.—^Ex parte Jackson, D.C.Mont., 
263 P. 110, appeal dismissed, C.C. 
A., Andrews v. Jackson, 267 P. 
1022. 

66. Neb.—^Rogers v. Brown, 260 N. 
W: 794, 129 Neb. 9. 

Degree of proof 

Remedy of motorist’s guest for 
negligence resulting in personal in¬ 
juries, as protected by constitution 
providing that every person, for any 
injury done him, shall have remedy 
by due course of law, was not taken 
away by automobile guest statute, 
since statute merely changed degree 
of proof essential to recovery. 

Neb.—^Rogers v. Brown, supra. 

EstabllBhmeiLt of contractual rela¬ 
tion 

Due process of law requires that 
the fact of a contract of employment 
within the Workmen's Compensation 
Act shall be determined judicially by 
evidence required to establish any 
other contractual relation. 

N.T.—Kackel v. Serviss. 167 N.Y.S. 
348, 130 App-Div- 54. 

67. TJ.S.—^U. S. for Use of Strona v. 
Bussey, D.CCal., 51 P.Supp. 996. 

Qeu —Georgia Fertilizer Co. v. Walk¬ 
er. 156 S.B. 820, 171 Ga. 734. 

12 aj. p 1234 note 87. 


Hospital account 

Statute providing that verified hos¬ 
pital account would be sufficient evi¬ 
dence to authorize court to render 
judgment in favor of state against 
person receiving benefit of treat¬ 
ment in such hospital, is not uncon¬ 
stitutional as deprivation of due 
process. 

Tex.—Dupree v. State, Civ.App., 275 
S.W.2d 556, error refused no re¬ 
versible error—Green v. State, Civ. 
App., 272 S.W.2d 133. 

68- U.S.—^Reitler v. Harris, Kan., 32 
S.Ct. 248, 223 U.S. 437, 66 L.Ed. 497. 

69. U.S.—Meeker v. Lehigh Valley 
R. Co., Pa., 36 S.CL 328, 236 U.S. 
412, 69 L.Ed. 644, Ann.Cas.l916B 
691. 

Pire marshal’s order of condemnation 
That part of the statute authoriz¬ 
ing state fire marshal to order con¬ 
demnation of building constituting a 
fire hazard, which makes the mar¬ 
shal's order of condemnation prima 
facie evidence of the facts therein 
recited, does not render the statute 
unconstitutional as violative of due 
process. 

Minn.—State Pire Marshal v. Sher¬ 
man, 277 N.W. 249, 201 Minn. 694. 

70. U.S.—Goodlett v. Goodman Coal, 
etc., Co., Tenn., 192 P. 775, 113 C.C. 
A. 61, 

Or.—Columbia Valley Trust Co. v. 

Smith, 107 P. 465, 56 Or. 6. 

12 C.J. p 1234 note 90. 

71. U.S.—^U. S. V, Carolene Products 
Co., Ill., 58 S.Ct 778, 304 U.S. 144, 
82 L.Ed. 1234. 

Cary v. Corporation Commission 
of Oklahoma, D.C.Okl., 9 P.Supp. 
709, affirmed Corporation Commis¬ 
sion of Oklahoma v. Cary, 56 S.Ct. 
300, 296 U.S. 452, 80 L.Ed. 324. 
Cal.—^Evans v. Industrial Aca Com¬ 
mission, 162 P.2d 488, 71 Cal.App. 
2d 244—^Walker Mining Co. v. In¬ 
dustrial Accident Commission, 95 
R2d 188, 35 Cal.App.2d 257. 

Minn.—State v. Sax, 42 N.W.2d 680, 
231 Minn. 1, 18 A.L.R.2d 929. 

S.C.—Livingston v. Atlantic Coast 
Line R. Co., 180 S.E. 343, 176 S.C. 
385. 

Right to hearing as Including right 
to introduce evidence see infra § 
622. 

jlb to impossibility of proof 

Contention of taxpayer, in suit 
against collector to recover process¬ 
ing taxes collected under Agricul¬ 
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tural Adjustment Act, that statutory 
provision barring recovery where it 
cannot be shown that burden of tar 
was not shifted, deprives taxpayer of 
its property without due process of 
law because of impossibility of prov¬ 
ing whether or to what extent bur¬ 
den had been shifted was premature, 
since impossibility of proof may not 
be assumed, but is a question to be 
determined by board of review, pro¬ 
vided for in statute, from facts pre¬ 
sented by taxpayer. 

U.S.—^Anniston Mfg. Co. v. Davis, 
Ala., 67 S.Ct. 816, 801 U.S, 337, 81 
L.Ed. 1143. 

Bi^ht of rebuttal 

Statute granting master In chan¬ 
cery unlimited authority to cause in¬ 
vestigation to be made of all matters 
relating to inquiry before him, with¬ 
out according to the parties the right 
to rebut evidence adduced, violates 
due process of law. 

Ill.—People ex rel. Bemat v. Bicek. 
91 N.E.2d 588, 405 Ill. 610. 

71.5 U.S.—Smith v. Dental Products 
Co., C.C.A.I1I., 168 P.2d 616. 

72. Tex.—Clem v. Evans, Com.App., 
291 S.W. 871, 51 A.L.R. 1135. 

Dorsey v. Temple, Civ.App., 103 
S.W.2d 987, error refused, 
limiting proof ta rebuttal 

Statutory provisions requiring 
promisor to show that he was pre¬ 
vented from performing promise by 
act of God, public enemy, or by some 
equitable reason in order to rebut 
presumption that promise inducing 
another to enter into contract not 
performed within reasonable time 
was falsely and fraudulently made, 
was unconstitutional as taking prop¬ 
erty without due process of law, in 
that it prevents promisor from show¬ 
ing that, when he made promise, he 
intended to perform, and that it was 
not false and fraudulent. 

Tex.—Prideaux v. Roark, Com.App, 
291 S.W. 868. 

I 73- U.S.—^Bandini Petroleum Co. v. 

I Superior Court of State of Califor- 
1 nia, In and for Los Angeles Coun- 
t ty. Cal., 62 S.Ct. 103, 284 U.S. 8, 76 
i L.Ed. 136, 78 A.L.R. 826—Western 
& A. R. R. V. Henderson, Ga., 4$ 
S.Ct. 445, 279 U.S. 639, 73 L.Ed 884, 
conformed to 149 S.E. 101, 40 Ga. 
App. 184. 

C. I. R, V. Bain Peanut Ca, C. 
CA-S, 134 P.2d 853, dismissed 64 
S.Ct 633, 321 U.S. 800, 88 L,Ed. 
1087. 
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that proof of one fact shall constitute even prima 
facie evidence of another fact that it has no rea¬ 
sonable tendency to establish ^4 Statutes making 
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written instruments conclusive evidence of facts 
stated therein, or making proof of certain facts 
conclusive evidence of other facts,operate to deny 


Oa.—Western & A. H, R. v. Hender¬ 
son, 149 S.E. 101. 40 Ga.App. 184. 
Ohio.— Sheley v. Swing. 29 N.B.2d 
364, 65 Ohio App. 109. 

_Tripplehom v. Ladd-Hannon 

Oil Corporation. Civ.App., 8 S.W.2d 
217 error dismissed Ladd-Hannon 
Oil" Corporation v. Tripplehom, 13 
S.W.2d 666, 118 Tex. 195. 

rratid 

Statute declaring noncompliance 
with promise within reasonable time 
to raise presumption of fraud was 
denial of due process. 

Tex.—Clem v. Evans, Com.App., 291 
S.W. 871. 51 A.L.R. 1135. 

Rawdon v. Garvie, Civ.App., 227 
SW.2d 261, 

2regligex1.ce 

(1) State statute, raising presump¬ 
tion of railroad‘s negligence from 
mere fact of crossing collision, was 
violative of due process. 

U.S.—Western & A. R. R. v. Hendei> 
son. Ga., 49 S.Ct. 445, 279 U.S. 639, 
73 L.Ed. 884, conformed to 149 
S.E, 101, 40 Ga.App. 184. 

(2) The consideration, as evidence, 
of presumption of negligence of rail¬ 
way company arising out of happen¬ 
ing of injury by operation of train, 
after railway company’s introduction 
of evidence to the contrary, would 
be unreasonable and arbitrary and 
would violate due process clause of 
Fourteenth Amendment. 

Ai^—St. Louis-San Francisco Ry. 
Co. V. Mangum, 136 S.W.2d 158, 199 
Ark. 767. 

(3) A provision in Occupational 
Disease Compensation Act that 
proof of discharge of employee with¬ 
in one year after physical exami¬ 
nation by employer or proof of em¬ 
ployee’s Inability to secure employ¬ 
ment within six months of discharge 
because of occupational disease, is 
prima facie evidence of employer's 
negligence is unconstitutional as de¬ 
priving employer of property without 
due process of law. 

Pa.—Rich Hill Coal Co. v. Bashore, 7 
A.2d 302, 334 Pa, 449. 

(4) A provision in Workmen’s 
Compensation Act that injury to em¬ 
ployee in course of employment is 
presumed to have been caused by 
employer’s negligence is unconstitu¬ 
tional as denying employer his prop¬ 
erty without due process of law. 

Pa.—^Rich Hill Coal Co. v. Bashore, 
supra. 

74. U.S.—^McFarland v. Ameirican 
Sugar Refining Co., La,, 36 S.Ct. 
498, 24X U.S. 79, 60 L.Ed. 899, 

Ky.—Sullivam v. Brawner, 36 S.W.2d 
364, 237 Ky. 730. 

ISA C.XS.—62 


Tex.—Corpus Juris cited in Clem v. 
Evans, Com.App., 291 S.W. 871, 
872. 

Purchases made with intent to de¬ 
fraud 

Section creating offense of buying 
certain metallic articles “with intent 
to defraud,’’ making proof of non- 
compliance with any one of numer¬ 
ous intricate requirements, some of 
which had no relevancy to establish 
guilt, prima facie evidence of guilt, 
was void as exceeding legislative 
powers. 

Ky.—Sullivan v. Brawner, 36 S.W.2d 
364, 237 Ky. 730. 

TJufair trade practices 
The provision of the Minnesota 
Unfair Trade Practices Act making 
sale of merchandise at less than ten 
per cent above cost prima facie evi¬ 
dence of violation of the act is un¬ 
constitutional. Provisions making 
director, oflacer, or agent, of firm or 
corporation, or other agent, who aids 
firm, corporation, or principal in vio¬ 
lating the act equally responsible, 
and making allegation and proof of 
unlawful intent of firm, corporation, 
or principal sufficient in prosecution 
of director, officer, or agent, deny 
due process. A provision making 
“cost survey” of trade or industry 
admissible to prove costs of mem¬ 
ber of trade or industry, within oth¬ 
er provisions prohibiting sale of mer¬ 
chandise below cost under certain 
circumstances, and making fair and 
reasonable average cost of doing 
business, €LS established by “cost 
survey,” prima facie evidence of cost 
of member of trade or industry, is 
unconstitutional, as being vague, in¬ 
definite, arbitrary, and discrimina¬ 
tory. 

Xj.s.—Great Atlantic & Pacific Tea 
Co. V. Ervin, D.C.Minn., 23 F.Supp. 
70. 

75. K.T.—Corpus Juris Secundum 
cited in Amalgamated Housing 
Corp. V. Kelly, 82 N.T.S.2d 577, 579. 
193 Misc. 961—City of New York 
V. Nunez, 166 N.Y.S. 1049, 101 Misc. | 
375. 

12 C,J. p 1234 note 93. 

Tax deed 

A statute purporting to make a 
ta-g deed conclusive evidence of title, 
and thereby preclude owner from 
showing its invalidity because of a 
jurisdictional vice, would amount to 
an unconstitutional confiscation of 
property. 

Cal.—Sheeter v. Lifur, 249 P.2d 336, 
113 Cal.App,2d 729. 

Official analysis 

Statute making official analysis of 
fertilizers conclusive evidence is 
void as violating due process. 
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Ga.—Southern Cotton Oil Co. v.. 
Raines, 155 S.B. 484, 171 Ga. 164. 

75. U.S.—City of New Port Richey 
V. Fidelity & Deposit Co. of Mary¬ 
land, C.C.A.Fla., 105 F.2d 348, 123 
A.L.R. 1352. 

Ill.—Shellabarger Elevator Co. v. 
Illinois Cent. R- Co., 116 N.E. 170, 
278 Ill. 333, L.R.A.X917E 1011. 
Iowa.—State v. Seaton, 181 N.W. 796, 
191 Iowa 81. 

Ohio.—^Voeller v. Nellston Ware¬ 
house Co., 26 N.E.2d 442. 136 Ohio 
St. 427, reversed on other grounds 
61 S.Ct. 376, 311 U.S. 631, 85 L.Ed. 
322. 

Pa.—^Rich Hill Coal Co. v. Bashore, 
7 A.2d 302, 334 Pa. 449. 

12 C.J. p 1234 note 94. 

Valid as rule of substantive law 

(1) Although the legislature can-, 
not make certain facts conclusive 
proof of another ultimate fact when 
there is no logical connection or 
probability in experience to connect 
them, if the real legislative intent is 
not to make a rule of evidence, but a 
rule of substantive law, and if the 
legislature may constitutionally do 
the latter, the form of the words 
will not defeat the intent. 

U.S.—Ellis V. Henderson, C.A.La., 204 
F.2d 173, certiorari denied Marine 
Welding, Scaling & Sales Co. v. 
Ellis, 74 S.Ct. 123, 346 U.S. 873, 98 
L.Ed. 381—City of New Port Rich¬ 
ey V. Fidelity & Deposit Co. of* 
Maryland, C.CJLFla., 105 F.2d 348, 
123 A.L.R 1352. 

(2) Statute providing that where 
negotiable instrument is in hands 
of holder in due course, a valid deliv¬ 
ery thereof is conclusively presum¬ 
ed, does not take property without 
due process of law or invade prov¬ 
ince of judiciary, since the statute- 
is a regrulation of the consequences 
of fully executing such a paper and 
by any means suffering it to come 
into hands of a holder in due course, 
and notwithstanding the form of 
the words, it is not a stultification of 
the courts hut a direction to them to 
forbear inquiry into fact of delivery 
when it appears that the completed 
instrument has come to a holder in 
due course. 

0.S.—City of New Port Richey v. 
Fidelity & I>eposit Co. of Mary" 
land, supra. 

(3) Statute providing that person 
intoxicated is conclusively deemed 
unable to control vehicle was not un¬ 
constitutional as wanting in due 
process of law, such statute merely 
prescribing the condition under which 
presumption arises, and being in ef¬ 
fect a declaration of substantive law 
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a hearing on the facts in issue, and thus violate the 
guaranties of due process of law. An apparent, but 
not real, exception to this latter rule is that state¬ 
ments made by a party in a written instrument, such 
as a warehouse receipt,or an insurance policy,^^ 
may be made conclusive against the party making 
jsuch statements, on the ground of estoppel. 

Admission or exclusion of evidence, even where 
erroneous, does not necessarily constitute a denial 
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of due process of law,"^^ although it is a denial of 
due process entirely to preclude a party from offer¬ 
ing evidence in support of his position.®® The con¬ 
stitutional guaranties of due process of law are not 
violated by statutes declaring certain facts to be 
prima facie or presumptive evidence of other facts, 
where there is some rational connection between 
the facts proved and the ultimate facts presumed, 
and the inference of one fact from proof of another 


as to liability for damages occurring 
while the driver is intoxicated. 
Idaho.—Packard v. O'Neil, 262 P. 
881. 46 Idaho 427, 66 A.I 4 .R. 317. 

77. S.D.—Street v. Farmers' El. Co., 
149 N.W. 429. 34 S.D. 623, 146 N.W. 
1077, 33 S.D. $01. 

78. U.S.—Orient Ins. Co. v. Daggs, 
Mo., 19 S.Ct 281, 172 U.S. 557, 43 L*. 
Ed. 552. 

78- XT.S,—Glens Falls Portland Ce¬ 
ment Co. V. Delaware & H. Co., C, 
C.A.N.Y,, 66 F.2d 490, certiorari de¬ 
nied Delaware & BL Co. v. Glens 
Falls Portland Cement Co., 54 S.Ct 
132, 290 U.S. 697, 78 L.Ed. 599. 

Cal.—Fleming v, Bennett, 116 P.2d 
442, 18 Cal.2d 518. 

Ky._0»Brien v. O'Brien, 172 S.W.2d 
596, 294 Ky. 793, certiorari denied 
64 S.Ct 618, 321 U.S. 767, 88 L.Ed. 
1063, rehearing denied 64 S.Ct 
1052, 322 U.S. 769, 88 L.Ed. 1594. 
2 ^ 0 .—Corpus Juris Secundum cited In 
State ex rel. Houser v. St Louis 
Union Trust Co., 248 S.W.2d 692, 
596, appeal transferred State of 
California ex rel. Houser v. St. 
Louis Union Trust Co., 260 S.W. 
2d 821, certiorari dismissed State 
of California ex rel. Brown v. St. 
Louis Union Trust Co., 75 S.Ct 354, 
348 U.S. 933, 99 L.Ed. 731. 

IPa.—In re Pusey's Estate, 184 A. 
844, 321 Pa. 248, certiorari denied | 
Lavely v. Young Women's Chris -1 
tian Ass’n of Pittsburgh, 57 S.Ct 1 
36, 299 U.S. 621, 81 L.Ed. 422, re¬ 
hearing denied 57 S.Ct 114, 299 U. 
S. 672, 81 L.Ed. 458. 

Wis.—state V. Thorson, 231 N.W. 
155, 202 Wis. 31. 

Admissibililry or probative value 
A mere error of judgment by the 
trial or appellate court as to the ad¬ 
missibility or the probative value of 
evidence does not deny due process. 
Tenn.—Tennessee Cent. Ry. Co. v. 
Pharr, 194 S.W.2d 486, 183 Tenn. 
658, appeal transferred, see 198 S. 
W.2d 289, 29 Tenn-App. 631. 
BvideiLce adduced iu previously tried 
|ury case 

Where district judge, trying both 
jury action for injuries to guest in 
automobile colliding with defendant's 
trailer truck and nonjury actions for 
injuries sustained by automobile 
♦driver and other guests in such col¬ 
lision, notified counsel In nonjury 


cases that all evidence taken in jury 
case on question of negligence would 
be incorporated in nonjury cases, but 
that parties thereto could introduce 
additional evidence on such question 
and that such counsel could fully 
participate in jury case, which they 
did, all cases were in effect ordered 
consolidated on such issue, as per¬ 
mitted by civil procedure rule, so 
that judge did not deny plaintiffs in 
nonjury cases due process of law by 
considering therein evidence adduced 
in previously tried jury case on such 
question. 

U.S.—Walker v. Loop Pish & Oyster 
Co., C.A.Pla., 211 P.2d 777. 
Zucompetent evidence 

Introduction in quo warranto trial 
of testimony given in proceeding to 
inquire into validity of election did 
not deprive defendant of property 
without due process, although de¬ 
fendant had no opportunity to cross- 
examine witness. 

Wis.—State v. Thorson, 231 N.W. 
155, 202 Wis, 31. 

BeftLsal to admit all evideiice offered 

In proceeding for approval of 
agreement for settlement of pending 
stockholders’ derivative suit, the vice 
chancellor's refusal to admit all the 
evidence offered by objectors con¬ 
cerning the merits was not a denial 
of due process of law, where practi- ! 
cally the same case had been tried In 
the federal court and the vice chan¬ 
cellor had before him the opinions 
rendered in the federal district court 
and the federal circuit court of ap¬ 
peals and the briefs filed in such 
courts, and witnesses testified at 
some length as to all of the impor¬ 
tant facts brought out at the trial. 
Del.—Perrine v, Pennroad Corp., 47 
A.2d 479, 29 Del.Ch. 531, certiorari 
denied 67 S.Ct 620, 329 U.S. 808, 
91 L.Ed. 690. 

SO, Cal.—Willard George Hotel Co. 

r. Warden, 278 P. 898, 99 Cal. 401. 
Ill.—Carolene Products Co. v. Mc- 
taughlin, 5 N.E.2a 447, 365 Ill. 62. 
Mich.—Kelly v. Ford Motor Co., 273 
N.W. 737, 280 Mich. 378. 

Tex.—Olschewsfce v. Priester, Com. 
App., 276 S.W. 647. 

Adulterated food 

Provision of Filled Milk Act de¬ 
claring filled milk defined as milk to 
which has been added any fat or oil 
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Other than milk fat, to be an adul¬ 
terated food ajid its sale a fraud on 
the public was unconstitutional de¬ 
nial of due process in denying seller 
right to offer proof with respect to 
adulteration. 

Ill.—Carolene Products Co. v. Mc¬ 
Laughlin, 5 N.B.2d 447, 365 III $2. 
81- U.S.—Bandini Petroleum Co. v. 
Superior Court of State of Cali¬ 
fornia in and for Los Angeles 
County, Cal., 52 S.Ct 103, 284 U.S. 
8 , 76 L.Ed. 136, 78 A.L.R. 826—U. S. 
ex rel. St. Louis Southwestern 
Ry. Co. V- Interstate Commerce 
Commission, App.D.C., 44 S.Ct 294, 
264 U.S. 64, 68 L.Ed. 565. 

Brightman v. U. S., C.C.A.Okl., 7 
F.2d 532. 

Cal.—^Mering v. Yolo Grocery & Meat 
Market, App., 127 P.2d 985—People 
v. Morrison, 13 P.2d 800, 125 Cal. 
App. 282, appeal dismissed Morri¬ 
son V. People of State of Califor¬ 
nia, 53 S.Ct 401, 288 U.S. 691, 77 
LEd. 970—^Paiva v. California 
Door Co., 242 P. 887, 75 Cal.App. 
323. 

Ga.—Reid v. Perkerson, 60 S.E.2d 151, 
207 Ga. 27—Seaboard Air Line Ry. 
Co. V. Fountain, 160 S.B. 789, 173 
Ga. 593. 

N.Y.—People ex rel. Woronoff v. Mel¬ 
lon, 119 N.E. 102, 222 N.Y. 456, 4 
A.L.R. 463. 

Ohio.—^Rowland v. Wolfe Bros. Shoe 
Co., 5 Ohio N.P.,N.S., 170. 

Or.—Wyckoff v. Mutual Life Ins. 
Co. of New York, 147 P.2d 227, 173 
Or. 592. 

Pa.—^Rich Hill Coal Co. v. Bashore, 
7 A.2d 302, 334 Pa. 449. 

Wash,—State v. Spiller, 262 P. 128, 
146 Wash. 180. 

12 C.J. p 1234 note 91. 

Escape of natural gas 

Statute prohibiting unreasonable 
waste of natural gas was not invalid, 
although making blowing, release, or 
escape of gas into air prima facie 
evidence of unreasonable waste. 

U.S.—Bandini Petroleum Co. v. Su¬ 
perior Court of State of Califor¬ 
nia in and for Los Angeles Coun¬ 
ty, Cal., 52 S.Ct 103, 284 U.S. 8, 
76 L.Ed. 136, 78 A.L.R. 826. 
KegUgence in operation of vehicle 
Motor Vehicle Law § 22, declaring 
speed in excess of ten miles per hour 
prima facie evidence of negligence^ is 
not denial of due process. 
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is not so unreasonable as to be a purely arbitrary 
mandate.^^*® 

The consideration of the court of records in 
previous cases to which plaintiff was not a party 
but wherein the same relief was sought by parties 
having the same interest as plaintiff is not a denial 
of due process.®^ 

Depositions, The taking of evidence by deposi¬ 
tion rather than by the personal attendance of wit¬ 
nesses has been held not to violate due process of 
law.^ 2 -® However, the procedure for the taking of 
depositions must be in accordance with due process 
of law.^2.10 A rule of procedure providing that if 
a witness who is a party fails, except for good 
cause shown, to appear to have his deposition taken 
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after being subpoenaed, such party shall not be 
permitted to present any grounds for relief or his 
defenses has been held not violative of due process 
of law.s^'is It has been held that the opportunity 
to take depositions of witnesses prior to trial or 
hearing is not a requirement of due process.®2.20 
Joint bank deposits. It is not a denial of due proc¬ 
ess for the legislature to enact that the making of 
a Joint bank deposit with right of survivorship shall 
create a conclusive presumption, in any proceeding 
to which the bank or the surviving depositor is a 
party, of the intention of both depositors to vest title 
in the survivor, the act clearly referring only to 
cases where one depositor is dead and expressly ex¬ 
cluding cases wherein there has been fraud or undue 
infiuence.s^ 


IlL— Morrison v. Flowers, 139 N.E. 
10, 308 UK 189. 

BeasoJial)le tendency to prove 
A state may, without thereby vio¬ 
lating due process clause of the 
federal Constitution, establish pre¬ 
sumptions which according to g-ener- 
aJ experience reasonably tend to 
prove the fact in question. 

N".!.—Mazza v. Cavicchia, 105 A-2d 
645. 15 N.J. 498, 

Beceiving deposits In Insolvent bank 

Due process is not violated by 
statute providing that receiving de¬ 
posits or incurring debts by bank in¬ 
solvent or in failing condition shall 
be prima facie evidence that officers, 
agents, and managers thereof had 
knowledge of bank’s infirm condition 
and consented to deposit or creation 
of debt. 

Kan.—Ramsey Petroleum Co. v. 

Adams, 241 P. 433, 119 Kan. 844. 
With respect to checks 

Statute making notice of protest 
of check presumptive evidence of 
knowledge of insufficiency of funds 
does not deny due process. 

CaJ.—^People v. Bullock, 11 P.2d 441, 
123 CaLApp. 299. 

81.5 N.Y.—^Lederman v. Board of 
Ed. of City of New York, 95 N.T.S. 
2d 114, 196 Misc. 873, reversed on 
other grounds 96 N.T.S.2d 466, 276 
App.Div. 527, affirmed 95 N.E,2d 
806. 301 N.T. 476, affirmed Adler 
V. Board of Ed. of City of New 
York. 72 S.Ct. 380, 342 U.S. 485. 
96 L.Ed. 617, 27 A.L.R,2d 472. 

I>a.—^Rich Hill Coal Co. v. Bashore, 
7 A.2d 302, 334 Pa. 449, 

82. XT,S.—Barnes v. Boyd, D.C.W. 
Va., 8 F.Supp. 584, affirmed, C.C.A-. 
73 P.2d 910, certiorari denied 55 
S.Ct 550, 294 U.S. 723, 79 L.Ed. 
1254, rehearing denied 55 S.Ct. 647, 
295 U.S. 768. 79 L.Ed. 1708, 

82J5 Statute, relating to revocation, 
of physicians’ licenses, does not vio¬ 
late "due process” because provide 


ing that the evidence to be submitted 
to state board of health shall be by 
deposition rather than by personal 
attendance of witnesses. 

Mo.—State ex rel. Hurwltz v. North, 
264 S.W. 678, 304 Mo. 607, affirmed 
46 S.Ct 384, 271 U.S. 40, 70 L.Ed. 
818. 

82.10 letters rogatory 

Refusal of petition by German 
claimant of interstate share in Penn¬ 
sylvania estate for letters rogatory 
to German court to take his testi¬ 
mony and testimony of his witness¬ 
es, on ground of claimant’s unneces¬ 
sary delay in attempting to prove 
claim, was not a denial of due proc¬ 
ess, even with respect to witnesses 
whose attendance could not be com¬ 
pelled. 

Pa.—In re Garrett’s Estate, 6 A.2d 
858, 335 Pa. 287. 

Notice 

Potentialities of rule pertaining 
to reasonable notice to be given by 
person seeking to take deposition re¬ 
quire that rule be not applied so that 
court’s action could be criticized as 
constituting denial of due pro-cess of 
law by depriving litigant of day in 
I court. 

Ky.—^Armstrong v. Biggs, 275 S.W. 
2d 60. 

Production of documentary evidence 
(1) In prohibition proceeding to 
prevent circuit judge from compel¬ 
ling relator to comply with court or¬ 
der to produce all letters, manu¬ 
scripts, etc., written by named per¬ 
son, since deceased, in relator’s pos¬ 
session, at designated time and place, 
on taking of depositions in pending 
cause, petition, alleging that re¬ 
spondent overruled relator’s motion, 
filed and presented to respondent be¬ 
fore date until which taking of dep¬ 
ositions was continued, to set aside 
such order, after hearing on mo¬ 
tion, showed that relators were ac¬ 
corded due process in matter of or¬ 
der before agreed time for produc¬ 
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tion of required documentary evi¬ 
dence. 

Mo.—State ex rel. Clemens v. Wit- 
thaus, 228 S.W.2d 4. 360 Mo. 274. 

(2> Subpoenas duces tecum, com¬ 
manding that entire correspondence, 
records, and documents of corpora¬ 
tion for many years be produced by 
officers in connection with giving of 
depositions as on cross-examination, 
in action charging fraudulent con¬ 
spiracy, do not violate due process as 
unreasonably comprehensive. 

Ohio.—Davies v. Columbia Gas & 
Elec. Co., Com.Pl., 68 N.E.2d 571. 
affirmed, App., 68 N.E.2d 231. 

82.15 Tex.—Knox v. Long, Civ.App.. 
251 S.W. 2d 911, reversed on other 
grounds 257 S.W.2d 289, 162 Tex. 
291. 

82.20 Cal.—Melancon v. Superior 
Court In and For Los Angeles 
County, 268 P.2d 1050, 42 Cal.2d 
698. 

Befusal to order completion of dep- 
ositiozis 

Where plaintiff was given full op¬ 
portunity to subpoena and produce 
witnesses and to elicit evidence, both 
oral and by affidavit, at hearing on 
defendants’ motions to require plain¬ 
tiff to furnish security for expenses 
I which defendants might incur in de¬ 
fending stockholder’s derivative ac¬ 
tion, refusal to order completion of 
depositions of individual defendants 
and officers of corporate defendants 
prior to hearing on motions for se¬ 
curity did not deprive plaintiff of due 
process of law or violate his rights 
in a constitutional or jurisdictional 
sense. 

Cal.—^Melancon v. Superior Court In. 
and For Los Angeles County, su¬ 
pra. 

83 , Cal.—HiU V, Badeljy. 290 P. 637, 
107 CaLApp. 598. 

N.Y.—In re Conover’s Estate, 297 N.. 
Y.S. 677, 163 Misc. 599. 
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Taxation of gifts in contemplation of death. 
Statutes creating a conclusive presumption that 
gifts made within two years of death are made in 
contemplation of death are invalid as in contra¬ 
vention of the due process clause.^^ 

§ 622. Hearing 

A hearing or an opportunity to be heard is an essen¬ 
tial element of due process of law. 


16 A C.J.S. 

An essential element of due process of law is a 
hearing^^*^® or an opportunity to be heard^^-^S on 
the merits of a cause.®^-®^ That to condemn with¬ 
out a hearing is repugnant to the due process clause 
of the Fourteenth Amendment needs nothing but 
Statement's The benefit of a hearing or an op¬ 
portunity to be heard is not a matter of grace, but 


84. U.S.—Delaware Trust Co. v. 
Handy, D.C.Del., 53 P.2d 1042— 
White V. Hall, C.C.A.Mass., 53 P. 
2d 210, certiorari denied White v. 
Hall, 52 S.Ct 410, 285 U.S. 553, 
76 Li.Ed. 943—Guinzburg v. An¬ 
derson, D.C.N.T., 51 F.2d 592, af¬ 
firmed, C.C.A., 54 P.2d 629, certio¬ 
rari denied Anderson v. Guinzburg, 
52 S.Ct. 410, 285 U.S. 553, 76 L.Ed. 
943. 

InlieritaiLce tax statute held not to 
create ixTelmtable presumpldon 

Wis.—In re Hariiischfeger’s Will, 
243 N.W. 453, 208 Wis. 317, appeal 
dismissed Harnischfeger v. Wis¬ 
consin Tax Commission, 53 S.Ct 
23, 287 U.S. 667. 77 UBd, 499. 

84.50 Cal.—^In re Buchman's Estate, 
267 P.2d 73, 123 Cal.App.2d 546— 
Coates V. Maguire Oil & Refining 
Corporation, 117 P.2d 898, 47 Cal. i 
App. 275. 

Minn.—^Mixed Ix>cal of Hotel and 
Restaurant Employees Union Lo-1 
cal No. 458 v. Hotel and Restaurant 
Employees International Alliance 
and Bartenders International 
League of America, 4 N.W.2d 771, 
212 Minn. 587. 

Mo,—Bindley v. Metropolitan Life 
Ins. Co., 213 S.W.2d 387, 358 Mo. 
31. 

N.H.—Hollis V. Tilton, 6 A.2d 29, 90 
N.H. 119, reheard 6 A.2d 753, 90 N. 
H- 119. 

N.T.—People ex rel. Van Dyk v. Van 
Dyk, 33 N.Y.S.2d 766—^Pucelli v. 
American Soc. for Prevention of 
Cruelty to Animals, 23 N.T.S.2d 
983. 

N.C.—Coble V. Coble, 47 S.E,2d 798, 
229 N.C. 81. 

84-55 U.S.—Mulhern v. Gereld, D.C. 
Mass., 116 F.Supp. 22. 

Cal.—Bernard v. Bank of America 
Nat. Trust & Savings iVss’n, 122 
P.2d 892. 19 Cal.2d 807. 

Moore v. California Minerals 
Products Corp., 252 P.2d 1005, 115 
Cal.App.2d 834—Coates v. Maguire 
on & Refining Corp., 117 P.2d 898. 
47 Cal.App.2d 275. 

D.C.-—Wise V. Herzog, 114 F.2d 486, 
72 App.D.C. 335. 

Bauer v. Acheson, D.C., 106 P. 
Supp. 445. 

Fla.—Western Union TeL Co. v. Suit, 
16 So.2d 33. 153 Fla. 490—^May- 
fiower Inv COw v* Brill, 188 So. 205, 
137 Fla. 237. 


Ill.—^Bank of Ed wards ville v. Raf- 
faelle, 45 N.E.2d 651, 381 Ill. 486. 
144 A.L.R. 401—Barnett v. Cook 
County, 26 N.E.2d 862, 373 Ill. 516. 

Ky.—Somsen v. Sanitation Dist. No. 

1 of Jefferson County, 197 S.W.2d 
410, 303 Ky. 284—Morgan County 
V. Governor of Kentucky, 156 S.W. 
2d 498, 288 Ky, 532. • 

Me.—Jordan v. Gaines, 8 A. 2d 685, 
136 Me. 291. 

Mich.—Rassner v. Federal Collateral 

I Soc., 300 N,W. 45, 299 Mich. 206. 

Minn.—Hunter v. Zenith Dredge Co., 
19 N.W.2d 795, 220 Minn. 318. 

Miss.—In re Savannah Special Con¬ 
sol. School Dlst. of Pearl River 
County, 44 So.2d 545, 208 Miss. 460. 

Mo.—Bindley v. Metropolitan Life 
Ins. Co., 213 S.W.2d 387, 358 Mo. 
31. 

Mont.—Thompson v. Tobacco Boot 
Co-op. State Grazing Dist., 193 P.2d 
811, 121 Mont. 445—State ex rel. 
Ryan v. Norby, 165 P.2d 302, 118 
Mont 283. 

N.H.—Di Pietro v. Lavigne, 99 A.2d 
413, 98 N.H. 294—^Hollis v. Tilton, 
6 A.2d 29, 90 N.H. 119, reheard 6 
A,2d 753, 90 N.H. 119. 

N.J.—Hyman v. Muller, 62 A.2d 221, 
1 N.J. 124, 

Morris County Welfare Bd. v. 
Gilligan, 31 A.2d 805, 130 N.J.Law 
83. 

Coyle V. Brie R. Co., 59 A.2d 817, 
142 N.J.Eq. 306, reversed on other 
grounds 63 A.2d 702, 1 N.J. 350— 
Application of Prudential Ins. Co. 
of America, 28 A.2d 120, 132 N.J. 
Eq. 170. 

N.C.—State v. Gordon, 34 S.E.2d 414, 
225 N.C. 241—^Tyson v. Tyson, 14 
S.E.2d 673. 219 N.C. 617. 

N.D.—^Darling & Co. v. Burchard, 284 
N.W. 856, 69 N.D. 212. 

Ohio,—Voeller v. Neilston Ware¬ 
house Co.. 26 N.B.2d 442, 136 Ohio 
St. 427, reversed on other g^rounds 
61 S.Ct. 376, 311 U.S. 531, 85 L.Ed. 
322. 

Okl.—Hicks V. Hamilton, 283 P.2a 
1116—Greco v. Foster, 268 P.2d 215. 

Pa,—Commonwealth ex rel. Chidsey 
V. Keystone Mut Cas. Co., 95 A.2d 
664, 373 Pa. 105, appeal dismissed 
and certiorari denied 74 S.Ct 69. 
346 U.S. 852, 98 L.Ed. 367, rehear¬ 
ing denied 74 S.Ct 272, 346 U.S. 917, 
98 L.Ed, 412—^In re Garretts Es- 

I tate, 94 A.2d 357, 372 Pa. 438, cer¬ 
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tiorari denied 73 S.Ct. 1138, 345 
U.S. 996, 97 L.Ed. 1403. rehearing 
denied 74 S.Ct 16. 346 U.S. 842. 98 
L.Ed. 363. 

Vt.—^Emerson v. Hughes, 90 A.2d 910, 
117 Vt 270, 34 A.L.R.2d 639. 

Wash.—In re Petrie, 246 P.2d 465, 40 
Wash.2d 465. 

“It is elementary that adversary 
rights cannot be determined without 
affording the opportunity to be heard 
by the party or parties who may be 
affected.” 

Ala.—Patterson v. Downs, 50 So.2d 
408, 411, 255 Ala, 197. 

“The right to be heard in matters 
affecting one's life, liberty, or prop¬ 
erty is one of the essential elements 
of due process of law.” 

Ga.—Southern Ry. Co. v. Town of 
Temple, 75 S.E.2d 554, 555, 209 Ga 
722. 

mndameixtal reqnislts 
U.S.—Mullane v. Central Hanover 
Bank & Trust Co.. N.Y., 70 S.Ct 
652, 339 U.S. 306, 94 L.Ed. 865— 
Grannis v. Ordean, Minn., 34 S.Ct 
779, 234 U.S. 385, 58 L.Bd. 1363. 

Pierce v. Hildebrand, D.CXIowa, 
103 F.Supp. 396. 

N.Y.—Gazan v. Corbett 100 N.Y.S.ld 
429, reversed on other grounds 105 
N.T.S.2d 187, 278 App.Div. 953, af¬ 
firmed 110 N.B.2d 739. 304 N.Y. 920, 

I reargument denied 112 N.B.2d 775, 
305 N.Y. 693, certiorari denied 74 
S.Ct 38, 346 U.S. 822, 98 L.Bd. 348. 

84.60 Ala.—^McCollum T, Birming¬ 
ham Post Co., 65 So.2d 689. 259 
Ala. 88, followed in 65 So.2d 697, 
259 Ala, 97. and 65 So.2d 698, 259 
Ala. 98. 

Mo.—Bindley v. Metropolitan Life 
Ins. Co.. 213 S.W.2d 387. 358 Mo. 
31. 

85. U.S.— Corpus Juris Sec undum 
cited in U. S. v. Laier, D.C.Cal., 52 
F.Supp. 392. 394. 

Cal.—Corpus Juris Secuadtun cited 
in Moore v, California Minerals 
Products Corp., 252 P.2d 1005, 1007, 
115 Cal.App.2d 834. 

Ga.— Corpus Juris quoted in Bennett 
V. Wheatley, 115 S.B. 83. 91, 154 
Ga. 591. 

Pa.— Corpus Juris dted in National 
Automobile Service Corporation v. 
Baxfod- 137 A. 601, 602, 289 
307. 

12 CLJ. p 1234 note 98. 



16A C. XS. 

is one of right, safeguarded to all85.io t)y the due 
process clauses of the federal^S-fiB and state^5.20 con¬ 
stitutions. The doctrine applies to every courts^ 
and to all kinds of judicial proceedings.^^ 

Due process of law as applied to legislation gen¬ 
erally involves an opportunity for hearing.87.6 Stat- 
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utes failing to provide for an opportunity to be 
heard are invalid as in contravention of the due 
process clause,as are statutes purporting to de¬ 
prive one of the right to a hearing before final 
disposition of his essential rights, since every man 
is entitled to his day in court before his rights can 


Qa.—^Zaclios V. Rowland, 55 S. 

E. 2d 166, 80 Ga.App. 31. 

Sasic constitational rlglit 

U.S._Kean v. Bailey, D.C.Minn., 82 

F. Supp. 260, afiSlrmed, C.A., 179 P. 
2d 888. 

Marital status and propearty ol)ligra- 
tious 

Under due process of law clauses 
of state and federal Constitutions, it 
3 b required that an adjudication af¬ 
fecting the marital status and finally 
determining personal and property 
obligations shall he preceded by op¬ 
portunity to be heard. 

N.C.—McLean v. McLean, 63 S.E.2d 
138. 233 N.C. 139. 

Property or proi>erty rights may 
not be impaired without giving the 
owner an opportunity to be heard. 

Pel.—Jannuzzio v. Hackett, 82 A.2d 
730, 32 Del.Ch. 163. 

ir»n —^Yordy v. Yordy, 217 P.2d 912, 
169 Kan. 211. 

3j;e.—Jordan v. Gaines, 8 A..2d 585, 
136 Me. 291. 

Mont.—Sorensen v. Jacobson, 232 P, 
2d 332, 125 Mont. 148, 26 A.L.R.2d 
1186. 

Keb.—Nickel v. School Bd. of Axtell, 
61 N.W.2d 566, 157 Neb. 813. 

Pa—^Armour Transp. Co. v. Pennsyl¬ 
vania Public Utility Commission. 
10 A.2d 86, 138 Pa.Super. 243. 

Tex.—City of San Antonio v. Camp 
Warnecke, Civ.App., 267 S.W.2d 468. 
Va—Harris v. Deal, 54 S.E.2d 161, 
189 Va 675. 

8S.10 U.S.—In re Central R. Co. of 
N. J., C.C.A.N.J.. 136 P.2d 633, cer¬ 
tiorari denied Pitney v. State of 
New Jersey. 64 S.CL 437, 320 U.S. 
805. 88 L.Ed. 486. 

Mo.—Anderson v. Kuhs, App., 213 S. 
W.2d 238. 

N.Y.—Schwartz* Estate v. Dunish- 
to<^, 25 N.Y.S.2d 742, 175 Misc. 860. 
Saoh party 

U.S.—Gordon v. Bowles, Em.App., 153 
P.2d 6X4, certiorari denied 66 S.Ct. 
1350. 328 U.S. 858. 90 L.Ed. 1629. 
N.T-—People V. La Plsinte, 137 N.Y.S. 
2d 893. 

Bvery person adversely affected 

Due process, the law of the land, 
ordinarily requires that every person 
who may be adversely affected by 
tribunars action be given opportunity 
to be heard. 

Mo,—Cockrell v. Taylor, 145 S.W.2d 
416, 347 Mo. 1. 

The state must be afforded an op- 
IK)rtunity to be heard in a proceeding 
in which its rights are involved. 


U.S.—In re Central R. Co. of N. J., 
C.C.A.N.J., 136 P.2d 633, certiorari 
denied Pitney v. State of New Jer¬ 
sey, 64 S.Ct. 437. 320 U.S. 805, 88 
L.Ed. 486. 

85.15 U.S.—Shelley v. Kraemer, 

Mich. & Mo., 68 S.Ct. 836, 334 U.S. 
1, 92 L.Ed. 1161. 3 A.L.R.2d 441. 

Sherman v. Federal Sec. Agency, 
Social Sec. Bd., C.C,A-N.J., 166 F. 
2d 451. 

D.C.—Jacobsen v. Jacobsen, 126 F.2d 
13. 75 U.S.App.D.C. 223. 

Mo.—State ex rel. Perrine v. Kier- 
nan, 237 S.W.2d 156, 361 Mo. 871. 
Fifth and Fourteenth Amendments 
The right to a hearing is one of 
ancient origin and by the due process 
of law clauses of the Fifth and 
Fourteenth Amendments has been 
safeguarded to all against depriva¬ 
tion by federal and state govern¬ 
ments. 

U.S.—In re Central R, Co. of N. J., 
C,C.A.N.J., 136 F.2d 633, certiorari 
denied Pitney v. State of New Jer¬ 
sey. 64 S.Ct 437. 320 U.S. 805, 88 
L.Ed. 486. 

85.20 Mo.—State ex rel. Perrine v. 
Keirnan, 237 S.W.2d 166, 361 Mo. 
871. 

88- Vt.—‘In re Hanrahan's Will, 194 
A. 471, 109 Vt 108. 

87. Fla.—^Atkins v. State ex rel, 
Shelton, 187 So. 363, 136 Fla. 696. 
Ill.—Otto V. Alexander, 50 N.E 2d 511, 
383 Ill. 482—Leininger v. Reichle, 
148 N.E. 384, 389, 317 Ill. 626. 
N.C.—In re Gupton, 77 S.E.2d 716, 
238 N.C. 303, 

Pa,—Appeal from Audit of Blythe 
I Tp. School Dist, Com.Pl., 8 Sch. 
Reg. 217, 

Common law, chancery, and statutory 
proceedings 

“It is a principle that lies at the 
foundation of all jurisprudence in 
civilized countries that a person 
must have an opportunity of being 
heard before a court can deprive such 
person of his rights. This rule is 
applicable to all proceedings, wheth¬ 
er common law, chancery, or statu¬ 
tory, and no court has power to di¬ 
vest a person of a vested right until 
he is made a party to a suit and has 
had a reasonable opportunity of be¬ 
ing heard in defense of his rights.** 
Ill.—Leininger v. Reichle, 148 N.E. 
384, 389, 317 Ill. 625. 

Judicial or guasi judicial prooeediugs 
XJ.S.—U. S. V. Ingram, D.C.Ark., 99 
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F.Supp, 465, reversed on other 
grounds, C.A., 203 F.2d 91, certio¬ 
rari denied Ingram v. U. S., 73 S. 
Ct. 1136, 345 U.S. 995, 97 L.Ed. 
1402. 

particular proceediugs 

(1) Divorce action or proceedings. 
Mich.—Geark v. Geark, 29 N.W.2d 89. 

318 Mich. 614—^Huger v. Huger, 20 
N.W.2d 848, 313 Mich. 158. 

N.J.—^McLaughlin v. McLaughlin, 30 
A.2d 49, 123 N.J.Bq. 72. 

N.Y.—Chapman v. Chapman, 132 N.Y. 
S.2d 707, 284 App.Div. 504, appeal 
denied 134 N.Y.S.2d 173, 284 App. 
Div. 867, motion denied 138 N.Y.S. 
2d 709, 285 App.Div. 991. 

(2) Habeas corpus. 

Ohio.—Ex parte Martin, 41 N.E.2d 
702, 139 Ohio St. 609. 

(3) Suit for dissolution of part¬ 
nership and other relief. 

Fla.—Eagle v. Carr, 14 So.2d 268, 163 
Fla. 224. 

N.J.—Hyman v. Muller, 62 A.2d 221, 
1 N.J. 124. 

(4) Proceeding for determination 
of stock ownership. 

N.J.—Taylor v. Phox Bus Co„ 20 A. 
2d 343. 129 N.J.Eq. 610. 

(5) Proceeding for issuance of 
bonds. 

Miss.—^In re Savannah Special Con¬ 
sol, School Dist. of Pearl River 
County. 44 So.2d 545. 208 Miss. 460. 

(6) Lunacy proceedings. 

U.S.—^Application of Phyle, D.C.Cal., 
95 F.Supp. 555. 

87.5 Me.—^Inhabitants of Town of 
Warren v. Norwood, 24 A.2d 229, 
138 Me. 180. 

; 87.10 Mass.—^Morrissey v. State 
j Ballot Law Commission, 43 N.E.2d 
385, 312 Mass. 121. 

Forfeiture of motor vehicles 

Statute forfeiting vehicles trans¬ 
porting certain narcotic drugs, with¬ 
out providing for hearing to owner, 
held unconstitutional. The defect 
for not requiring hearing or notice, 
actual or constructive, in statute au¬ 
thorizing taking of property is not 
supplied by public officers’ rules 
thereon. That owner had no defense 
is immaterial where property was 
taken under statute defective in not 
requiring notice and hearing to him. 
Cal.—‘People v. Broad, 12 P.2d 941. 
216 Cal. 1, certiorari denied People 
of State of California v. General 
Motors Acceptance Corporation, 63 
S-Ct 220, 287 U.S. 661. 77 L,Ed. 670. 
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be finally disposed of, and lie cannot be divested of 
this rig’ht by any act of the legislature.^^ While it 
has been held that the hearing must be provided for 
in the statute or by reference,and the fact that 
the court grants a hearing in determining the con¬ 
stitutionality of the statute does not satisfy the 
requirement,it has also been held that a stat¬ 
ute is not unconstitutional for a failure to express- 


16 A c.j.s. 

I 7 provide for a hearing if a requirement for a 
hearing may be fairly implied.®*-!® 

Due process of la-w requires an orderly proceeding 
adapted to the nature of the case, in which pro¬ 
ceeding the citizen has a right and an opportunity 
to be heard and to defend, protect, and enforce 
his rights,®® by establishing any fact which, under 


88. Ari25.—State v, Phoenix Savings 
Bank & Trust Co., 132 P.2d 637, 60 
Ariz. 138. 

Cal.—People v. Broad, 12 P.2d 941, 
216 Cal. 1, certiorari denied Peo¬ 
ple of State of California v. Gen¬ 
eral Motors Acceptance Corpora¬ 
tion, 53 S.Ct. 220, 287 XJ.S. 661, 77 
L.Ed. 670. 

Del.—^Jannuzzio v. Hackett, 32 A.2d 
730, 32 Del.Ch. 163. 

Fla.—Tibbetts v. Olson, 108 So. 679, 
91 Fla. 824. 

Ga.—Corpus Juris quoted la Ben¬ 
nett V. Wheatley, 115 S.E. 83, 91, 
154 Ga 591, 

Ind.—Pennington v, Stewart, 10 N.E. 

2d 619, 212 Ind. 553. 

Mass.—^New England Trust Co. v. 
Paine, 59 N.E.2d 263, 317 Mass. 
542, 168 262. 

Mont,—Chicago, M. & St. P, Ry. Co. 
V, Board of Railroad Corners, 247 
P. 162, 76 Mont. 305. 

N.Y.—Hay man v. Morris, 37 N.T.S. 
2d 884, settled 38 N.Y.S.2d 782, 
179 Misc. 265. 1 

Ohio.—Voeller v. Neilston Ware¬ 
house Co., 26 N,E.2d 442, 136 Ohio 
St. 427, reversed on other grounds 
61 S.Ct. 376, 311 U,S. 531, 85 L. 
Ed. 322. 

Rowland v. Wolfe Bros. Shoe 
Co., 5 Ohio N.R.N.S., 170. 

Pa.—Bowers v. Smith, 14 Pa.Dist. 
& Co. 220. 

Tex.—Olschewske v. Priester, Com. 

App., 276 S.W. 647. 

Utah.—Riggins v. District Court of 
Salt Liake County, 61 P.2d 645, 89 
Utah 183. 

12 C.J. p 1234 note 99. 

Right to child 

A statute by which a parent or 
other natural guardian could be de¬ 
prived of his child without oppor¬ 
tunity to be heard would be void 
as an unconstitutional deprivation 
of right without due process of law. 
Tex.—Pearce v. Harris, CivjSipp., 134 
S,W.2d 859. 

Talcing of money 

A law which attempts to author¬ 
ize taking of money belonging to 
one person and giving it to another 
without a hearing on the Question ! 
would be unconstitutional. 

Axlz:—McManus v. Industrial Com¬ 
mission, 85 P.2d 64, 63 Ariz. 22. 

Sterilisation 

A ^tute providing for steriliza- 
ticsn dP certain mentally deficient ' 


and morally degenerate persons and 
of habitual criminals which does not 
assure the subject his day in court 
violates constitutional guaranty of 
due process of law. 

Wash.—In re Hendrickson, 123 P.2d 
322, 12 Wash.2d 600. 

Statutes held valid 

(1) Grain Futures Act. 

U.S.—Bartlett Frazier Co. v. Hyde, 
C.C.A.I11., 65 F.2d 350, certiorari 
denied Bartlett Frazier Co. v, Wal¬ 
lace, 64 S.Ct 70, 290 U.S. 664, 78 

L. Ed. 567. 

(2) Arbitration statute. 

N.Y,—Finsilver, Still & Moss v. 
Goldberg, Maas & Co., Inc., 171 

M. E. 579, 253 N.Y. 382, 69 A.L.R. 
809. 

(3) Abatement of nuisance. I 
Utah.—Riggins v. District Court of 

Salt Lake County, 61 P.2d 645, 89 
Utah 183, 

(4) Removal of county commis¬ 
sioners. 

Ga—Robitzsch v. State, 7 S.E.2d 
387, 189 Ga 637. 

(4) Supplementary proceedings. 
Wash.—Pappas v. Taylor, 244 P. 

390, 138 Wash. 22. 

(5) Constitutional requirement of 
due process is not invaded where 
statute provides for notice and hear¬ 
ing before legally constituted tri¬ 
bunal with right of appeal to court. 
Iowa.—Craven v. Bierring, 269 N.W. 

801, 222 Iowa 613. 

88.5 Del.—^Jannuzzio v. Hackett, 82 
A.2d 730, 32 Del.Ch, 163. 
llefecrt not supplied by rules 

Regarding due process, defect for 
not requiring hearing in legislation 
authorizing taking of property is 
not supplied by public officers’ rules 
thereon. 

Cal.—People v. Duffy, 179 P.2d 876, 
79 CaLApp.2d Supp. 875. 

88.10 Del.—Jannuzzio v. Hackett, 82 
A2d 730, 32 Del.Ch. 163. 

88.15 Alaska,—^Territory of Alaska 
v. 188 Cases of Mixed Intoxicating 
Liquors, 10 Alaska 414. 

Stertute construed as requiring op- ' 
porfeunity to be heard 
Ky.—Foster v. Goodpaster. 161 S. 
W.2d 626, 290 Ky. 410, 140 A.L.R. 
1044. 

89. U.S.—In re Oliver, Mich., 68 S. 
Ot 499, 333 U.S. 257, 92 L.Ed.‘«82. 
Ackermann v. U. S.* CLATex., 178 
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P.2d 983, affirmed 71 S.Ct 209- 
340 U.S, 193, 95 L.Ed. 207, and 
followed in, C.A., 179 P.2d 236, af¬ 
firmed 71 S.Ct. 209, 340 U.S.’193, 
95 L.Ed. 207—^Roberts v, Ander¬ 
son, C.C.A.Okl., 66 F.2d 874-—Boyn¬ 
ton V. Moffat Tunnel Improvement 
Dist., C.C.A.C0I0., 67 F.2d 772. cer¬ 
tiorari denied Moffat Tunnel Im¬ 
provement Dist. V. Boynton, 63 S. 
Ct. 20, 287 U.S. 620, 77 L.Ed. 538 
—Oklahoma City, Okl,, v. Dolese 
C.C.A.Okl., 48 P.2d 734. 

Ernest M. Loeb Co. v. Avoyelles 
Drainage Dist. No. 8 of Parish of 
Avoyelles, D.C.La.. 60 P.Supp. 296 
—Hamrick v. Bryan. D.C.Okl., 21 
P.Supp. 392, vacated on other 
grounds, C.C.A., 106 P.2d 245, cer¬ 
tiorari denied 60 S.Ct. 262, 308 XJ. 
S. 615, 84 L.Ed. 514. 

Ala.—Bolte v. Schmale, 62 So.2d 79T, 
258 Ala, 373—MacMahon v. Baum- 
hauer, 175 So. 299, 234 Ala. 482— 
Evans v. Evans, 76 So. 95, 200 
Ala. 329. 

Ariz.—McManus v. Industrial Com¬ 
mission, 85 P.2d 64, 63 Ariz. 22. 

Cal.—Hurst v. City of Burlingame, 
277 P. 308, 207 Cal. 134. 

In re Buchman’s Estate, 267 P, 
2d 73, 123 Cal.App.2d 646—Moore 
V. California Minerals Products 
Corp., 252 P.2d 1005, 115 Cal.App. 
2d 834—Cowan Oil & Refining Co. 
V. Miley Petroleum Corporation, 
295 P. 504, 112 CaLApp. 773. 

Colo.—^Fleming v. McFerson, 28 P.2d 
1013, 94 Colo. 1—La Plata River & 
Cherry Creek Ditch Co. v. Hinder- 
lider, 25 P.2d 187. 93 Colo. 128. ap¬ 
peal dismissed Hinderlider v. La 
Plata River & Cherry Creek Ditch 
Co., 54 S.CL 657, 291 U.S. 650, 78 
L.Ed. 1044. 

Del.—^Wilmington Trust Co. v. Bald¬ 
win, 195 A. 287, 8 W.W.Hair. 595. 

D.C.—Clarksburg-Columbus Short 

Route Bridge Co. v. Woodring, 89 
P.2d 788, 67 App.D.C. 44, reversed 
on other grounds 58 S.Ct 365, 
302 U.S. 658, 82 L.Ed. 609—Cali¬ 
fornia Co-op. Canneries v. U. Sl» 
299 F. 908, 65 App.D.a 36. 

Fla.—^Rowland v. State ex reL Mar¬ 
tin, 176 So. 545, 129 Fla. 662, 114 
A.L.R. 443—Ryan’s Furniture Ex- 
ch^ge V. McNair. 162 So. 483, 126 
FI^ 109—Great American Ins. Co. 
of New York v. Peters, 141 So. 
322. 106 Fla. 380—Goodrich v. 

Thompson, 118 So. 60. 96 Pia, 327— 
McDaniel v. McElvy, 108 So. 820, 
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tl Fla. 770, 51 A.L.R. 731—Corpus 
Juries cited in Tibbetts v. Olson, 
108 So. 679, 688, 91 Pla. 824. 

_Corpus JTiris <itioted in Ben¬ 
nett V. Wheatley, 115 S.E. 83, 91, 
154 Ga. 591. 

Idaho.—Penn Mut. Life Ins. Co. v. 
Beauchamp, 66 P.2d 1020—^West¬ 
ern Loan & Buildingr Co. v. Ban- 
del, 63 P.2d 159. 

jll._^Bank of Ed wards ville v. Raf- 

faelle, 45 N.E.2d 651, 381 Ill. 488, 
144 A.L.B. 401—^People ex rel. 
Barrett v. Logan County Building 
8k Loan Ass*n, 17 N’.E.2d 4, 369 Ill. 
518—O’Connor v. Rathje, 12 N.E, 
2d 878, 368 Ill. 83—^Burket v. Re¬ 
liance Bank & Trust Co., 11 N.E. 
2d 6, 367 Ill. 196—^In re Rack- 
lifCe's Estate, 7 N.E.2d 754, 366 
Ill. 22—People v. Niesman, 190 N. 
B. 668, 356 Ill. 322—Sheaff v. 

Spindler, 171 N.E. 632, 339 Ill. 

540—City of Chicago v. Cohn, 158 
N.E. 118, 326 Ill. 372. 65 A.L.R. 
196—Leininger v. Reichle, 148 N. 
R 384, 317 Ill. 626—Rabhitt v. 
Frank C. Weber & Co., 130 N.K 
787, 297 Ill. 491. 

See Pickell v. Plckell. 258 Ill. 
App. 132. 

Iowa—^Harris v. Board of Trustees 
of Green Bay Levee & Drainage 
List. No. 2, Lee County, 69 N.W. 
2d 234, 244 Iowa 1169—Craven v. 
Bierring, 269 N.W. 801. 222 Iowa 
613—^Brenton v. Lewiston, 216 N. 
W. 6, 204 Iowa 892, 

—Vaughn v. Housing Authority 
of New Orleans, App., 80 So.2d 661. 
Me.—In re Stanley, 174 A, 93, 133 
Me. 91, affirmed Stanley v. Public 
Utilities Commission of Maine, 55 
S.Ct 628, 295 U.S. 76, 79 L.Ed. 
1311. 

Md.—Wright v. Herzog, 34 A.2d 460, 
182 Md. 316. 

Mich.—Thompson v. Auditor Gener¬ 
al, 247 N.W. 360, 261 Mich. 624. 
Minn.—Hunter v. Zenith Dredge Co., 
19 N.W.2d 795, 220 Minn. 318— 
Dimke v. Pinke, 295 N.W. 75, 209 
Minn. 29—Dahl v. Collette, 279 N. 
W. 561, 202 Minn. 644—Tomasko 
V. Cotton, 273 N.W. 628, 200 Miim. ! 
97. 

Mo.—State ex rel. Hurwitz v. North, 
264 S.W. 678, 304 Mo. 607, affirmed 
46 S.Ct. 384, 271 U.S. 40, 70 L.Ed. 
818. 

Imse-Schilling Sash & Door Co. ] 
V. Kellems, 179 S.W.2d 910, 237 
Mo.App. 960. 

Mont.—Mitchell v. Banking Corpora¬ 
tion of Montana, 22 P.2d 155, 94 
Mont. 183—^Lament v. Vinger, 202 
P. 769, 61 Mont 630. 

Neh.—^Ruwe v. School Dist No. 85 
of Dodge County, 234 N.W. 789, 
126 Neb. 668. 

N.J.—Matarreke v. Matarrese, 64 A. 
2d 771, 140 N.J.Eq. 381, affirmed 
in part and reversed in part on 
other grounds 56 A.2d 262. 142 N. 
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XEq. 226—Hinnera t. Banville, 
168 A. 618, 114 N.J.Eq. 348. 

In re Comine^s Guardianship, 
199 A. 733, 16 N.J.Misc. 231— 
Sullivan v. .®3tna Casualty & 
Surety Ca, 190 A. 72, 14 N.J.Misc. 
890, affirmed 179 A. 32, 115 N.J. 
Law 253. 

N.M.—Janes v. West Puerto de Luna 
Community Ditch, 169 P. 309, 23 
N.M. 495. 

N.T.—^People v. George Henriaues & 
Co., 196 N.E. 304, 267 N.Y. 398. 

Rosenblum v. Rosenblum, 42 N. 
Y.S.2d 626, 181 Misc. 78—Roseman 
V. Fidelity & Deposit Co. of Mary¬ 
land, 277 N.Y.S. 471, 164 Misc. 320 
—Corpus Juris cited in. McNamara 
V. City of Rochester, 207 N.Y.S. 
360. 362, 124 Misc. 229. 

N.C.—^Waldroup v. Ferguson, 195 S. 
E. 615, 213 N.C. 198—Beaufort 
County v. Mayo, 176 S.E. 753, 207 
N.C. 211—^Brewer v, Valk, 167 S. 
E. 638. 204 N.C. 186, 87 A.L.R. 
237. 

Ohio.—^Auglaize Box Board Co. v. 
Hinton, 126 N.R 881, 100 Ohio St 
505, error dismissed 41 S.Ct 60, 
254 U.S. 610, 65 L.Ed. 437. 

State ex rel. Keogh v. Gilmore, 
App., 39 N.E.2d 860—State ex rel. 
Methodist Book Concern v. Guck- 
enberger, 11 N.E.2d 277, 67 Ohio 
App. 13, affirmed 10 N.E.2d 1001, 
133 Ohio St 27. 

Okl.—Skinner v. State ex rel. Wil¬ 
liamson, 115 P.2d 123, 189 Okl. 235, 
reversed on other grounds 62 S. 
Ct 1110, 316 U.S. 535. 86 L.Ed. 
1655, conformed to 155 P.2d 715, 
195 Okl. 106—^In re White's Es¬ 
tate, 52 P.2d 1074, 175 Okl. 439. 
In re Lutker, Cr., 274 P.2d 786. 
Or.—^Weinacht v. Bower, 14 P.2d 
622, 140 Or. 527—^Bratt v. State 
Industrial Accident Commission, 
236 P. 478, 114 Or. 644. 

Pa.—^Massachusetts Bonding & Ins. 
Co. V. Johnson & Harder, 22 A^.2d 
709, 343 Pa, 370—Corpus Juris 
cited iu National Automobile Serv¬ 
ice Corporation of Pennsylvania v. 
Barford, 137 A. 601, 602, 289 Pa 
307. 

DeLucca's Liquor License Case, 
190 A- 195, 124 PaSuper. 500— 
Nelson v. Garland, 187 A. 316, 123 
Pa Super. 257. 

Bowers v. Smith, 14 PaDist & 
Co. 220, 

Barber v. Standard Sewer Pipe 
Co., 5 PaCo. 293. 

Tex.—Johnson v. Williams, Civ. 
App., 109 S,W.2d 213—Brother¬ 
hood of Railroad Trainmen v. 
Price, Civ.App., 108 S.W.2d 239, 
error dismissed—^Thurman v. 
State, Civ.App., 67 S.W.2d 382— 
Corsicana Hotel Co. of Texas v. 
Kell, Civ.App., 66 S.W.2d 760— 
Greenwood v. Purr, Civ.App., 261 
S.W. 332. 

Utah.—Riggins V. District Court of 
Salt Lake County, 51 P.2d 645, 89 
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Utah 183—Hilton Bros. Motor Co. 
T. District Court in and for Mil¬ 
lard County, 25 P.2d 696, 82 Utah 
372—Denver & R. G. W. R. Co. v. 
Industrial Commission of Utah, 
279 P, 612, 74 Utah 316. 

Vt.—In re Hanrahan's Will, 194 A. 
471, 109 Vt. 108. 

Va—^Assaid v. City of Roanoke, 18 
S.B.2d 287, 179 Va 47—Sauls v. 
Thomas Andrews & Co., 175 S.E. 
760, 163 Va 407. 

Wash.—In re Petrie, 246 P.2d 465, 
40 Wash.2d 809—In re Hendrick¬ 
son, 123 P.2d 322, 12 Wash.2d 600 
—Mud Bay Logging Co. v. De¬ 
partment of Labor and Industries, 
64 P.2d 1054, 189 Wash. 285, adher¬ 
ed to 75 P.2d 679, 193 Wash. 275— 
Morley v. Morley, 230 P. 645, 131 
Wash. 540. 

W.Va—Simpson v. Stanton, 193 S.R 
64, 119 W.Va 235. 

Wis.—Lacher v. Venus, 188 N.W. 613, 
177 Wia 558, 24 A.L.R. 403. 
Wyo.—^Nicholson v. Kingery, 261 P. 
122, 37 Wyo. 299. 

12 C.J. p 1234 note 1—33 C.J. p 
1079 note 92. 

Timely and reasonable opportuxiity 
III-—People ex rel. Barrett v. Lo¬ 
gan County Bldg. & Loan Ass’n, 
17 N.E.2d 4, 369 Ill. 618. 

Neb.—^Webber v. City of ScottsbIufC, 
50 N.W.2d 533, 155 Neb. 48. 
N.J.—Test v. Test, 24 A. 226, 131 
N.J.Eq. 197. 

Day in court 

Cal.—^Heffernan v. Bennett & Ar¬ 
mour, 243 P.2d 846, 110 CalJlpp. 
2d 564. 

Minn.—State v. Sax, 42 N.W.2d 680, 
231 Minn. 1, 18 A.L.R.2d 929. 
Neb.—Brisbin v. B. L. Oliver Lodge 
No. 335 of Brotherhood of Railway 
Clerks, 279 N.W. 277. 134 Neb. 617. 
Tex.—^Wilkenfeld v. State, Civ.App., 
189 S.W.2d SO. 

Va.—Moore v. Smith, 15 S.E. 2d 48, 
177 Va 621, 

W.Va.—State ex rel. Staley v. Here¬ 
ford, 45 S.E.2d 788. 131 W.Va 84. 
Defense of self or property 

The affording to defendant of op¬ 
portunity to defend himself or his 
property is an essential to due proc¬ 
ess of law. 

Mont.—Clinton v. Miller, 226 P.2d 
487, 124 Mont. 463. 

CorporatLou 

Condemnation of corporation 
without hearing violates due process. 
U-S.—^Nottebaum v, Leckie, C.C.A. 
N.J., 31 P.2d 556, certiorari denied 
Guaranty Trust Co. of New York 
V, Noxon Chemical Products Co., 
50 S.Ct. 17, 280 U.S. 658, 74 L.Ed. 
613. 

Goverzuneutal subdlvisimis 

(1) Liability may not be imposed 
on municipal corporations as result 
of hearing before court if munici¬ 
pality is within jurisdiction, \inless 
municipality has notice of, and op- 
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the law, would be a protection to him or to his clause ordinarily includes the right of a party to be 
property,^® and resultant action in conformity with present,during the taking of testimony or evi- 
the facts developed.^^ dence,»i-iO and to appear or be represented by 

counseL®^ Such right also includes the opportunity 
The right to a hearing or an opportunity to be to know the claims of his opponent,92.5 hear evi- 
heard within the requirement of the due process dence introduced against him, 9 2.10 cross-examine 


portunity to appear and be heard at 
hearing’, especially where statute 
imposing liability makes no provi¬ 
sion for appeal to court or higher 
judicial body* 

Pa.—^Nelson v. Garland, 187 A. 316, 
123 Pa-Super. 257. 

(2) State may impose liability on 
any of its governmental subdivisions 
or agencies for damages incurred by 
its inhabitants who are injured by 
means or agencies licensed or per¬ 
mitted by it, and may deny such 
subdivision or agency right of trial 
by jury or of appeal from judg¬ 
ment or award duly made, but can¬ 
not deny hearing as to amount of 
judgment or award to be entered 
against subdivision or agency, or 
fix amount at hearing of which no 
notice was given to party to he held 
liable. 

Pa.—Nelson v. Garland, supra. 
Personal judgment 

A personal judgment cannot be 
entered against a citizen until he 
has had opportunity to he heard, 
and his day in court, in view of 
constitutional due process clause. 

Pa.—Borough of Dunmore v. Demp¬ 
sey, 124 A. 347, 280 Pa. 190. 
Private rights 

Under constitutional guaranty of 
due process of law, private rights 
cannot be adjudicated unless oppor¬ 
tunity to be heard is given to all 
having legal interest in subject mat¬ 
ter of judgment. 

N.H.—^American Motorists' Ins. Co. 
V. Central Garage, 169 A, 121, 86 
N.H. 362. 

!rraditloiial form of hearing 

It is condition precedent to court's 
action affecting any person that such 
person shall have first had in some 
traditional form and an opportunity 
to be heard, and it is immaterial 
that, in opinion of court, such per¬ 
son could not possibly be aggrieved 
by proposed decree. 

K.Y.—In re Galvin's Estate, 274 N. 

Y.S. 846, 153 Misc. 11. 

Judgm^t on judgment 

Judgment based on judgment mod¬ 
ifying former judgment without no¬ 
tice and opportunity for hearing re¬ 
quired reversal, although copy of 
modifying judgment was served up¬ 
on counseL 

Ga,—Citizens* & Contractors* Bank 
V. Maddox, 166 S.B. 227, 175 Ga. 
779. 

Suflldent hearing shown 

(1) Generally. 

Mli^—Amezican Liife Ins. Co. v. 


Balmer, 214 N.W. 208, 238 Mich. 
580. 

Minn.—^Antl v. State, 19 N'.'W’.2d 77, 
220 Minn. 129. 

Mo.—State ex rel. and to Use of 
Abeille Fire Ins. Co. v. Sevier, 
73 S.W'.2d 361, 335 Mo. 269, certio¬ 
rari denied State of Missouri ex 
rel. and to Use of Abeille Fire Ins, 
Co. of Paris v, Sevier, 55 S.Ct. 99, 
293 U.S. 585, 79 L..Ed. 680. 

(2) Litigant who has opportunity 
to be heard some time during pro¬ 
ceedings is not denied his constitu¬ 
tional guaranty of due process. 

Cal.—^Vesper v. Forest Lawn Ceme¬ 
tery Ass*n, App., 67 P.2d 368. 
Minn.—Anti v. State, 19 N.W.2d 77, 
220 Minn. 129. 

90. Ga.—CJorpus Juris quoted in Ben¬ 
nett V. Wheatley, 115 S.E. 83, 91, 
154 Ga, 591, 

Minn.—State v. Sax, 42 N.W.2d 680, 
231 Minn. 1, 18 A.L.R. 929. 

N.T.—Corpus Juris cited in Mc¬ 
Namara V. City of Rochester, 207 
N.Y.S, 360, 362, 124 Misc. 229. 
N.D.—Hull V. Rolfsrud, 65 N.W.2d 
94. 

12 C.J. p 1236 note 2. 

Seasonable and legitimate defenses 
The constitutional requirements of 
due process of law are not satisfied 
by a hearing if person whose life, 
liberty, or property is at stake, is 
not permitted to interpose reason¬ 
able and legitimate defenses. 

Fla.—State ex rel. Paoli v. Baldwin, 
31 Sa.2d 627, 159 Fla. 165. 

9L U.S.—^In re American Rio 
Grande Land & Irrigation Co., D. 
C.Tex., 21 F.Supp. 492, modified 
on other grounds, C.C.A., 103 F.2d 
609, certiorari denied 60 S.Ct. 88, 
308 U.S. 673, 84 L.Ed. 481. 
Discharge from obligation 

A person charged with obligation 
because he did not know or was 
mistaken as to law should be given 
opportunity to present facts dis¬ 
charging him from such obligation. 
N.Y.—Davies v. Davies, 62 N.Y.S.2d 
790. 

91.5 Mo.—Cockrell v. Taylor, 145 
S.W.2d 416, 347 Mo. L 
Alleged Insane person 

In sanity hearing, due process is 
lacking when allegedly insane per¬ 
son is notified of the hearing but 
not permitted to be present, 

U.S.—Shields v. Shields, D.C.Mo., 26 
F.Supp. 211. 

Partloipatioa in case 

Where record disclosed defendant’s 
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participation in a series of motions 
following receipt of court's memo¬ 
randum containing a resume of find¬ 
ings and indicating what judgment 
would be, which memorandum de¬ 
fendant erroneously considered a 
judgment, record did not support 
assignment of error that defendant 
was denied right of due process by 
being precluded from further par¬ 
ticipation in case. 

Mo.—Sloan v. Dunlap, 194 S.W2d 
32. 354 Mo. 1211. 

91.10 Minn.—In re Amalgamated 
Food Handlers, Local 653-A, 70 


N.W.2d 267—Juster 

Bros. 

V. 

Christgau, 
Minn. 108. 

7 N.W.2d 

601. 

214 

92. U.S.—In 

re Oliver, 

Mich.. 

68 


S.Ct. 499, 333 U.S. 257, 92 L.Ed 
682. 

Roberts v. Anderson, C.C.AOkl., 
66 F.2d 874. 

Mo.—Cockrell r. Taylor, 145 S.W.2d 
416, 347 Mo. 1, 

Counsel of own choice 
Where state probate court denied 
party's right to be heard through 
counsel of her selection, except by 
permission of, and in subordination 
to, counsel she did not select and 
who constantly opposed her own 
counsel, party held not afforded due 
process. 

U.S.—^Roberts v. Anderson, CCJL 
OkL, 66 F.2d 874. 

92.5 U.S.—Gonzales v. U. S., Mich., 
75 S.Ct. 409, 348 U.S. 407, 99 L. 
Ed. 467. 

D.C.—^Philadelphia Co. v. Securities 
and Exchange Commission, 176 F. 
2d 804, 84 U.SA.PP.D.C. 73. vacat¬ 
ed on other grounds 69 S.Ct 1047, 
337 U.S. 901, 93 L.Ed, 1715. 

Pa.—^Pennsylvania State Athletic 
Commission v, Bratton, 112 A2d 
422, 177 Pa.Super. 698. 

92.10 D.C.—Philadelphia Co. v. Se¬ 
curities and Exchange Commis¬ 
sion, 175 P.2d 804, 84 U.S.App.D.G 
73, vacated on other grounds 69 
S.Ct 1047, 337 U.S. 901. 93 L.Ed. 
1715. 

Pa,—Pennsylvania State Athletic 
Commission v, Bratton, 112 A2d 
422, 177 Pa,Super. 598. 

**There is no hearing when affect¬ 
ed party has not the means of know¬ 
ing what evidence is offered or con¬ 
sidered and is not afforded an op¬ 
portunity to test, explain or refute 
it.” 

N.J.—^Hyman V. Muller, 62 A,2d 221f 
223, 1 N.J. 124. 
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witnesses,^introduce evidence in his own be- thorized for his failure to make discovery of evi- 
half, 32.20 and present proper argument32.25 as to dence in answer to interrogatories,^5 but not for 
law and fact.32-30 jjjg failure to comply with an order of court di- 

The object of notice, which is an essential ele- meeting him to file a bond,36 or for contempt of 
ment of due process, as shown in § 619 above, is to or for failure of a foreign corporation to 

afford an opportunity to appear and be heard, and articles with the secretary of state as re- 

if a hearing is denied the notice is ineffectual for Q^^red by statute.3S 

any purpose, 36 as where a proper defense is strick- A hearing or an opportunity to be heard before 
en, and judgment is rendered against defendant by judgment,38-5 with full opportunity to present all the 
default.3^ Judgment against a party may be au- evidence and arguments which the party deems im- 


A. fnadainexital cancept of proce- 
Aural due process is that a party to 
a litigation is entitled to have the 
evidence relied on by his opponent 
presented at the hearing of his 
case, so that he may have the op¬ 
portunity to cross-examine his op¬ 
ponent's witnesses and to offer evi¬ 
dence in rebuttal. 

XJ.S.—In re Aughenbaugh, C.C.A.Pa,. 

125 F.2d 887. 

Sear and controvert 
The essence of due process is the 
opportunity to hear and controvert 
the evidence on which the issue pre¬ 
sented is to be decided, and factual 
knowledge on that issue, expert or 
otherwise, of the trier of the facts, 
when not in the record, is not evi¬ 
dence and cannot form basis in 
whole or in part of the ultimate 
judgment 

NJ.—^New Jersey State Bd. of Op¬ 
tometrists V. Nemitz, 90 A.2d 740, 
21 N.J.Super. 18. 

Know nature and contents of all 
evidence 

The requirement of due process 
means opportunity for a hearing 
which is an opportunity to know the 
nature and contents of all the evi¬ 
dence adduced. 

Minn.—In re Amalgamated Pood 
Handlers, Local 653-A, 70 N.W.2d 
267—Jus ter Bros. v. Chris tgau, 7 
]Sr.W.2d 501, 214 Minn. 108. 

92.15 U.S.—In re Oliver, Mich., 68 
S.Ct 499, 339 U.S. 267, 92 L.Ed. 
682. 

B.C,—^Philadelphia Co. v. Securities 
and Exchange Commission, 175 P. 
2d 804, 84 U.S.APP.D.C. 73, vacat¬ 
ed on other grounds 69 S.Ct 1047, 
337 U.S. 901, 93 L.Ed. 1715—L. B. 
Wilson, Inc. v. Federal Communi¬ 
cations Commission, 170 F.2d 793, 
83 U.S.App.D.C. 176. 

Pa.—Pennsylvania State Athletic 
Commission v. Bratton, 112 A.2d 
422, 177 Pa.Super. 598. 

92.20 U.S.—Gonzales v. U. S., Mich., 
75 S.Ct 409, 348 U.S. 407, 99 L. 
Bd. 467—In re Oliver, Mich., 68 S. 
Ct 499, 333 U.S. 257, 92 L.Ed. 682. 

—^Philadelphia Co. v. Securities 
and Exchange Commission, 175 F. 
2d 804, 84 U.S.APP.D.C. 73, vacat- 
^ on other grounds 69 S.Ct 1047, 
637 U.S. 901. 93 L.Ed. 1715—L. B. 


Wilson, Inc. v. Federal Communi¬ 
cations Commission, 170 F.2d 793, 
83 U.S.App.D.C. 176. 

Mo.—Cockrell v. Taylor, 145 S.W.2d 
416, 347 Mo. 1. 

Pa.—State Athletic Commission v. 
Bratton. 112 A.2d 422, 177 Pa. 
Super. 698. 

Belevaut couteutlous and evidence 

Minn.—In re Amalgamated, Pood 
Handlers, Local 663-A, 70 N.W.2d 
267—Juster Bros. v. Christgau, 7 
N.W.2d 501. 214 Minn. 108. 

Matters covered by previous testi¬ 
mony 

Refusal to allow corporate defend¬ 
ant’s president to testify again as 
to matters covered by his previous 
testimony after defendant rested 
and plaintiff testified in rebuttal of 
such testimony did not deprive de¬ 
fendant of hearing in violation of 
constitutional provisions as to due 
process of law. 

Ill.—Grattan v. Ahlberg Bearing Co., 
26 Nr.E.2d 499, 373 Ill, 455, trans¬ 
ferred, see, 32 N.R2d 663, 309 Ill. 
App. 128. 

92,25 U.S.—^Londoner v. Benver, 
Colo., 28 S.Ct. 708, 210 U.S. 373, 
62 L.Ed, 1103. 

D.C.—Philadelphia Co. v. Securities 
and Exchange Commission, 175 F. 
2d 808, 84 U.S.APP.D.C. 73, vacat¬ 
ed on other grounds 69 S.Ct. 1047, 
337 U.S. 901, 93 L.Ed. 1715—L. B. 
Wilson, Inc. v. Federal Communi¬ 
cations Commission, 170 P.2d 793, 
83 U.S-App.D.C. 176, 

N,J.— ^Erie R. Co. v. Paterson, 76 Al. 

1066, 79 ]Sr.J.Law 512, 

Pa.—Pennsylvania State Athletic 
Commission v. Bratton, 112 A.2d 
422, 177 Pa.Super. 698. 

ObjectLoas 

Hearing, which is essence of due 
process, means an opportunity to 
present objections before tribunal 
authorized to give effect to those 
objections. 

Ky.—Babb v. Bullitt, 220 S.W.2d 
394, 310 Ky. 211. 

Oral argument 

The right of oral argument as a 
matter of procedural due process 
varies from case to case in accord¬ 
ance with differing circumstances. 
When and under what circumstanc¬ 
es procedural due process may re¬ 
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quire oral argument is not a matter 
for broad generalization and indis¬ 
criminate application, hut is rather 
one for case to case determination. 
U.S.—Federal Communications Com¬ 
mission V. WJR, The Goodwill Sta¬ 
tion, App.B.C., 69 S.CL 1097, 337 
U.S. 265, 93 L.Ed. 1363. 

92.30 Mo.—Cockrell v. Taylor, 145 
S.W.2d 416, 347 Mo. 1. 

93. Ga.—Corpus Juris cited Izl Ben¬ 
nett V. Wheatley, 115 S.E. 83, 91, 
154 Ga. 591. 

12 C.J. p 1236 note 4. 

94. U.S.—Windsor v. McVeigh, Va., 
93 U.S. 274, 22 L.Ed. 914. 

12 C.J. p 1236 note 5. 

95. Miss.—^Hlinois Cent. R. Co. v. 
Sanford, 23 So. 355, 942, 76 Miss. 
862. 

Wash.—Lawson v. Black Diamond 
Coal Min. Co., 86 P. 1120. 44 Wash. 
26. 

96. Colo.—Greig v. Ware, 55 P. 163, 
26 Colo. 184. 

97. Ill.—^Walter Cabinet Co. v. Rus¬ 
sell, 95 N.E. 462, 250 Ill. 416. 

12 C.J. p 1236 note 8. 

93. Cal.—^American de Forest Wire¬ 
less Tel. Co. V. San Francisco Su¬ 
per. Ct., 96 P. 15, 153 Cal. 5S3, 126 
Am.S.R. 125, 17 I..R.A.,N.S„ 1117. 
sas D.C.—’WJR, The Goodwill Sta¬ 
tion V. Federad Communications 
Commission, 174 F.2d 226, 84 U.S. 
App.D.C. 1, reversed on other 
grounds 69 S.Ct. 1097, 337 U.S. 
265. 93 LuEd, 1353. 

N.D.—Darling & Co. v. Burchard, 
284 N.W. 866, 69 N.D. 212. 

“There must be a fair opportunity 
to be heard before the matter is 
finally determined." 

Ind.—^Town of Walkerton v. New 
York, a & St. L. R. Co., 18 N.E. 
2d 799, 803, 215 Ind. 206, certio¬ 
rari denied 60 S.Ct 75. 308 U.S. 
656, 84 L,Ed. 467. 

Au essential element of doe proc¬ 
ess of law guaranteed by Fifth 
Amendment Is an opportunity to be 
heard before reaching of a judg¬ 
ment 

D.C—^L. B. Wilson, Ina v. Federal 
Communications Commission, 170 
F,2d 793, 83 U.S.App.D.a 176. 

Bauer v. Acheson, D.C., 106 F. 
Supp. 446, 
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portant,®^-^^ is all that can be adjudged vital under heard and adjudicated on a former appeal.® If ^ 

the guaranty of due process of Iaw.®®-15 However, person is afforded a full opportunity to be heard, and 

there may be circumstances under which a hearing neglects to avail himself of it, he is deprived of no 

before judgment is not requisite, as where rights are constitutional right by a determination adverse to 

preserved for appeal.®® In any event, the due proc- him.^ 
ess clause does not guarantee more than one hearing 

relating to rights growing out of the same facts,While there must be an opportunity for a hear- 
and one hearing, if ample, before judgment, satisfies ing appropriate to the nature of the case,4.50 and 
the demand of the constitution.^ Rehearings and hearing must measure up to the standards of 

new trials,® or appeals, discussed infra § 626, are <itie process,^*^® no fixed procedure is requisite to 

not essential, and due process does not guarantee the make a hearing conform to the requirements of due 
right to be heard again on a question once finally process.^ The right to be heard is subject to reason- 


9^10 Cal.—^Melancon v. Superior 
Court In and For Lfos Angeles 
County, 26S P.2d 1050, 42 Cal.2d 
698—^Wliitley v. Superior Court 
in and for Ltos Angeles County, 
113 P.2d 449, 18 Gal.2d 75. 

Ohio.—Gallagher y. Harrison, 88 N. 
B,2d 589, 86 Ohio App. 73, appeal 
dismissed 88 ]Sr.E.2d 921, 152 Ohio 
St. 254. 

Point of law "by oourt 

If, during trial, court, sua sponte, 
unearths a point of law which it 
deems to he decisive of cause, party 
against whom decision impends has 
same right under principles of due 
process to be heard before decision 
is announced that he has to produce 
evidence on issues of fact. 

Cal.—^3foore v. California Minerals 
Products Corp., 252 P.2d 1005, 115 
Cal.App.2d 834. 

98.15 Cal.—^Whitley v. Superior 
Court in and for Los Angeles 
County, 113 R2d 449, 18 Cal.2d 75. 
Ohio.—Gallagher v. Harrison, 88 N. 
E.2d 589, 86 Ohio App. 73, appeal 
dismissed 88 N.E.2d 921, 162 Ohio 
St. 254. 

99. U.S.—Consolidated Edison Co. 
of New York v. National Labor 
Relations Board, N.T., 69 S.Ct 206, 
305 XJ.S. 197, 83 L.Ed. 126—^Amer¬ 
ican Surety Co. v. Baldwin, Idaho, 
53 act. 98, 287 U.S. 156, 77 L.Ed. 
231, 86 AL,R, 298—Baldwin v. 

American Surety Co., Idaho, 53 S. 
Ct. 98, 287 U.S. 156, 77 L.Ed. 231, 
86 A.L.R. 298. 

N.T.—^In re Braier’s Estate, 111 N. 

E. 2d 424, 305 N.Y. 148, appeal 

dismissed Kalmane v. Green, 74 S. 
Ct 32, 346 U.S. 802, 98 L.Ed. 334. 

98.5 Ky.—Black V. York, 189 S.W. 

2d 599, SOO Ky. 166. 

1. U.S.—^Northern Pac. Ry. Co. v. 
Adams County, D.C.Wash., 1 F. 
Supp. 163, reversed on other 
grounds, C.C.A-, Chicago, M., St P. 
& P. R. Co. V. Adams County, 72 

F. 2d 816. 

Cal.—^Whitley v. Superior Court In 
and for Los Angeles County, 113 
P,2d 449, 18 Cal.2d 75. 

Conn.—Breln v. Connecticut Eclectic 
IBbesTOining Board, 130 A. 289, 103 
Conn. 65, error dismissed Brein v. 


State Dept, of Health, 47 S.Ct 97, 
273 U.S. 640. 

Ill.—People V. Ross, 101 N.B.2d 112, 
344 Ill.App. 407. 

Ohio.—Gallagher v. Harrison, 88 N. 
E.2d 589, 86 Ohio App. 73, appeal 
dismissed 88 N.E.2d 921, 152 Ohio 
St 254. 

12 C.J. p 1236 note 10. 

2. Cal.—^Whitley v. Superior Court 
in and for Los Angeles County, 
113 P.2d 449, 18 Cal.2d 75. 

Kan.—Baker v. St Louis Smelting 
& Refining Co., 65 P.2d 284, 145 
Kan. 273, 109 A.L.R. 591. 

Mo.—Goodwin v. Missouri Pac. R. 

Co., 72 S.W.2d 988, 335 Mo. 398. 
Ohio.—Gallagher v. Harrison, 88 N. 
B.2d 689, 86 Ohio App. 73, appeal 
dismissed 88 N.E.2d 921, 152 Ohio 
St 254. 

R.I.—Shepard v. Springfield Fire & 
Marine Ins. Co., 105 A. 576, 42 R.I. 
174. 

Tex.—G. & H. Motor Freight Lines 
V. Railroad Commission, Civ.App., 
140 S.W.2d 946, error dismissed, 
judgment correct. 

Vt—^Parizo v. Wilson, 144 A. 856, 
101 Vt 614. 

12 C.J. p 1236 note 11. 

Issue for retrial 

Failure to remand cause for new 
trial, on issue of liability as well as 
of damages, on holding verdict ex¬ 
cessive, was not denial of due proc¬ 
ess. 

Miss.—^New Orleans & N. E. R. Co. v. 
Snelgrove, 115 So. 394, 148 Miss. 
890, certiorari denied 48 S.Ct 569, 
277 U.S. 596, 72 L,Ed. 1006. 

3. Mo.—Schroeder v. Edwards, 205 
S.W. 47. 

4. Colo.—^People v. Lindsey, 253 P. 
465, 80 Colo. 465, certiorari denied 
Lftidsey V. People of State of 
Colorado on Complaint of Graham, 
47 S.Ct 767, 274 U.S. 757, 71 Ij. 
Ed. 1336. 

Fla.—Goodrich v, Thompson, 118 So. 
60, 96 Fla. 327. 

Ill.—HaJIberg v. Goldblatt Bros., 1 
N.E.2d 220, 363 Ill. 25. 

Mass.—Narragansett Amusement Co. 
V. Riverside Park Amusement Co., 
157 N.E. 532, 260 Mass. 265. 
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Ohio.—State ex rel. Allstate Ina Co. 
V. Bowen, 199 N.E. 355, 130 Ohio 
St 347. 

12 C.J. p 1236 note 13. 

4.50 U.S.—Mullane v. Central Han¬ 
over Bank & Trust Co., N.Y., 70 

S.Ct 652, 339 U.S. 306, 94 L.Ed. 
865. 

D.C.—^Philadelphia Co. v. Securities 
and Exchange Commission, 175 F. 
2d 808, 84 U.S.App.D.C. 73, vacat¬ 
ed on other grounds 69 S.Ct 1047, 
337 U.S. 901, 93 L.Ed. 1715. 
Beanirements of due process held 
satisfied 

Cal.—^Los Angeles County v. Fris- 
bie, 122 P.2d 526, 19 Cal.2d 634. 
4.55 U.S.—Mullane v. Central Han¬ 
over Bank & Trust Co., N.Y., 70 S. 
Ct 652, 339 U.S. 306, 94 L.Ed. 865. 
“A hearing in which a party is not 
accorded the constitutional rights of 
due process of law is null and void 
and of no effect." 

Ohio.—Smith v. City of Mayfield 
Heights. App., 124 N.E.2d 761, 767. 
5. U.S.—^Louisville Gas & Electric 
Co. V. Federal Power Commission, 
aC.A., 129 P.2d 126, certiorari de¬ 
nied 63 S.Ct 559, 318 U.S. 761, 87 
LJEd. 1133, rehearing denied 63 
S.Ct 768, 318 U.S. 800, 87 L.Ed. 
1164. 

D.C.—Southern Garment Mfrs. Ass’n. 
V. Fleming, 122 F.2d 622, 74 App- 
D.C. 228. 

Mass.—^Duane v. Merchants* Legal 
Stamp Co., 120 N.E. 370, 231 Mass. 
113, certiorari denied 39 S.Ct 388, 
249 U.S. 613, 63 L.Ed. 802. 
Cozxslderation of controlling drciun- 
stances 

“Due process of law’* does not en¬ 
title person to have hearing before 
any particular board, tribunal, or 
court, but is satisfied if person is 
given fair hearing on reasonable no¬ 
tice before board, tribunal, or court 
having jurisdiction of proceedings 
and parties, “due process of law** 
being that kind of procedure which 
is suitable and proper to nature of 
case and sanctioned by established 
customs and usages of courts. 

CaL—Sherer v. City of Laguna 
Beach, 57 P.2d 157, 13 Cal.App.Sd 
396. 
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able regulations,5-6 and it does not run to every 
step or ruling of the court during the trial ;5-io al¬ 
though it is not necessary that a hearing be had 
at any particular stage of the proceedings,it 
is necessary that it be given at some time.S-^o The 
stage of the proceedings at which the hearing occurs 
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may be left to legislative discretion,® btrt it must 
be held in time to be effectiveJ 

The opportunity of a party to defend must not be 
merely colorable or illusory,® or casual and dis¬ 
cretionary.® The hearing must be fair and full^® 


statute creating tlie juvenile court 

is not unconstitutional as against 
contention, that though it requires 
a hearing, it fails to prescribe a 
method for conduct of hearing and 
does not require that a record be 
made of the evidence and therefore 
fails to provide due process of law. 

—In re Santillanes, 138 P.2d 
*603, 47 N.M. 14». 

5*5 Cal.—Moore v. California Min¬ 
erals Products Corp., 252 P.2d 1005, 
1X5 Cal.App.2d 834. 

Particiilar restrictions 

The due process guaranty of hear¬ 
ing is subject to no limitation ex¬ 
cept requirements such as the pay¬ 
ment of a filing fee upon presenta¬ 
tion of claim, or of jury fee in case 
involving jury trial, and such re¬ 
strictions as are related to the rea¬ 
sonable convenience of the tribunal 
as to time, place and length of hear¬ 
ing. 

D.C,—WJR, The Goodwill Station v. 
Ptederal Communications Commis¬ 
sion, 174 F.2d 226, 84 U.S.App.D.C. 
1, reversed on other grounds 69 
S.Ct 1097, 337 U.S. 265, 93 L..Ed. 
1363. 

5.10 Cal.—Moore v. California Min¬ 
erals Products Corp., 252 P.2d 1005, 
115 Cal«App.2d 834. 

5.15 Minn.—^Mixed Local of Hotel 
and Restaurant Employees Union 
Local No. 458 V. Hotel and Restau¬ 
rant Employees International Al¬ 
liance and Bartenders Internation¬ 
al League of America, 4 N.W.2d 
771, 212 Minn. 587. 

N-T.—^In re Bra!er*s Estate, 111 N.E. 
2d 424, 305 N.T. 148, appeal dis¬ 
missed BAlmane v. Green, 74 S.Ct, 
32, 346 U.S. 802, 98 L.Ed. 334. 
Utah.—^McGrew v. Industrial Com¬ 
mission, 85 P.2d 608, 96 Utah 203. 
Action may precede hearing 
*T)ue process of law*’ often requires 
prior full hearing hut where pub¬ 
lic necessity requires, action may 
precede hearing. 

Cal.—^Rhode Island Ins. Co. v. Dow¬ 
ney. 212 P,2d 965, 95 Cal.App.2d 
220 . 

5.ao Neb.—Miller v. Miller, 46 N.W. 

2d 618, 153 NeK 890. 

Utah.—McGrew y. Industrial Com¬ 
mission, 85 P.2d 60S, 96 Utah 203. 
Any time before judgment 
’Due process of law” is afforded 
litigants given opportunity to be 
h^trd at any time before entry of 
final Judgment. 


5. C.—Shealey v. Seaboard Air Line 
Ry. Co., 126 S.B. 622, 131 S.C. 144. 

6. N.T.—McNamara v. City of Roch¬ 
ester, 207 N.Y.S. 360. 124 Misc. 229. 

S.C.—Shealey v. Seaboard Air Line 
Ry. Co., 126 S.E. 622, 131 S.C. 144. 

7. Iowa,—Continental & Commercial 
Trust & Savings Bank v. Musca¬ 
tine. B. & S. R Co., 210 N.W. 787, 
202 Iowa 579, 50 AL.R. 139. 

8. U.S.—Palko V. State of Connecti¬ 
cut, Conn., 58 S.Ct* 149, 302 U.S. 
319, 82 L.Ed. 288. 

Chin Hoy v. U. S., C.C.AOhio, 
293 F. 750. 

Fla.—Ryan’s Furniture Exchange v. 
McNair, 162 So. 483, 120 Fla. 109 
—Redman v. Kyle, 80 So. 300, 76 
Fla. 79. 

12 C.J. p 1237 note 14. 

Sham hearing 

“Due process of law,’* under the 
Fourteenth Amendment, requires 
that condemnation shall be rendered 
only after trial, and that the hear¬ 
ing must be a real one, and not a 
sham or a pretense. 

U.S.—Palko v. State of Connecticut, 
Conn., 58 S.Ct, 149, 302 U.S. 319, 82 
L.Ed. 288, 

Time for preparation 

Contention that there was a de¬ 
nial of due process because of short¬ 
ness of time given to prepare for 
hearing of motion for immediate 
possession in proceeding to con¬ 
demn mining property for opera¬ 
tions carried on by another mine 
owner under open pit method was 
without merit, where procedure 
adopted waa authorized by statute 
and application for continuance 
could have been made if shortening 
of time prevented making proper 
preparation. 

Nev.—State ex rel. Standard Slag 
Co. V, Fifth Judicial District 
Court in and for Nye County, 143 
P.2d 467, 62 Nev. 113. 

9. Cal.—^People v. Broad, 12 P.2d 
941, 216 Cal. 1, certiorari denied 
People of State of California v. 
General Motors Acceptance Corpo¬ 
ration, 53 S.Ct. 220, 287 U.S. 661, 
77 L.Ed. 570. 

People V. Duffy, 179 P.2d 876, 79 
Cal«App.2d Supp. 875. 

10. U.S.—Kwong Hai Chew v. Gold¬ 
ing, N.Y., 73 S.Ct. 472, 344 U.S. 
690, 97 L.Ed. 676—^Railroad Com¬ 
mission of California V. Pacific 
Gas & Electric Co„ Cal., 58 S.Ct. 
334, 302 U.S. 388, 82 L.Bd. 319. 
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Tisa V. Potofsky, D.C.N.T., 90 
F.Supp. 175. 

Cal.—In re Buchman’s Estate, 267 
P,2d 73, 123 Cal.App.2d 546—Tay¬ 
lor V. Western States Land & 
Mortg. Co., 176 P.2d 975, 77 Cal. 
App.2d S69. 

IlL—Murphy v. Cuesta, Rey & Co., 
45 N.E.2d 26, 381 Ill. 162. 

K.J.—Hyman v. Muller, 62 A.2d 221, 

1 N.J. 124. 

N.Y.—McNamara v. City of Roch¬ 
ester, 207 N.Y.S. 360. 124 Misc. 229. 
Wis.—Folding Furniture Works v. 
Wisconsin Labor Relations Board, 
285 N.W. 851, 232 Wis. 170, rehear¬ 
ing denied 286 N.W. 875, 232 Wis. 
170. 

12 C.J. p 1237 note 15. 

Due process of law as including 
fair trial see infra § 624. 

Adequate and fair hearing 
N.C.—In re Gupton, 77 S.E.2d 716, 
238 N.C. 303—In re Edwards’ Es¬ 
tate, 66 S,B.2d 675, 234 N.C. 202. 

Basic elements or requirements 

(1) The basic elements of a full 
and fair hearing include the right of 
each party to be apprised of all the 
evidence on which a factual adjudi¬ 
cation rests, plus the right to exam¬ 
ine, explain, or rebut all such evi¬ 
dence. 

U.S.—U. S. V. DUlman, C.C.ATex., 146 
F.2d 572, certiorari denied 66 S.Ct. 
1409, 325 U.S. 870, 89 L.Ed. 1989, 
N.C.—In re Gupton, 77 S.E.2d 716, 
238 N.C. 303-^tate v. Gordon, 34 
S.E.2d 414, 225 N.C. 241. 

(2) Full hearing including a full 
opportunity to introduce oral testi¬ 
mony. 

D.C.—Jacobsen v. Jacobsen, 126 F. 
2d 13, 75 U.S.APP.D.C. 223. 

(3) The fair hearing, essential to 
meet minimum requirements of due 
process, includes opportunity to 
know of adverse evidence and be 
heard concerning its truth, relevan¬ 
cy and significance. 

U.S.—ChernekofC v. U. S., CA-Cal., 
219 F.2d 721. 

(4) The right to a fair and open 
hearing requires due notice and an 
opportunity to be heard and the 
procedure must be consistent with 
essentials of a fair trial. 

U.S.—Southern Ry. Co. v. Alabama 
Public Service Commission, D.C. 
Ala,, 88 F.Supp. 441, reversed on 
other grounds Alaba m a Public 
Service Commission v. Southern 
Ry. Co., 71 S.Ct 775, 341 U.S. 363, 
95 DEM. 1916. 



622 CONSTITUTIONAL LAW 


16A aj.S. 

before an impartial tribunal,^! and tbe fact that a of difficulties m the way of a defense, howem- 
judgment may be justified on the merits does not does not constitute a denial of due process as long 

obviate the requirements of a fair hearing.^'^•5 Due as it is practicable for a party to defend by the 

process requires an opportunity to be heard before exercise of reasonable efforts.i^ The guaranty of 
some tribunal,not necessarily a court or before hearing implied in the due process clause applies 
a jury,although it has been stated that at some to issues of fact,as well as to issues of law,i3Ae 

stage of the proceedings a party must have the and hearings on questions of law include hearings 

right to a hearing before a court.^^ xhe existence on such questions arising under demurrer.l3.i5 


(5) Reasonable opportunity to 
meet and rebut evidence produced 
by opponent is essential require¬ 
ment of fair hearing under due 
process clause. 

Cal.—^Kaiser Co. v. Industrial Acc. 
Commission. 240 P,2d 57, 109 Cal. 
App.2d 54. 

(6) Full hearing” contemplates 
that all of the evidence should be 
submitted before a single judge, 
master or other tribunal which may 
see the witnesses, weigh their tes¬ 
timony and determine their credibil¬ 
ity. 

Ill.—Mills V. Bhler, 95 N.E.2d 848, 
407 Ill. 602—People ex rel. Reiter 
V. Lrupe, 89 N.E.2d 824, 405 Ill. 66. 
Public liearijLg 

Public hearing, when required by 
statute, is an inalienable right. 

N.Y.—^Stanford v. Summers, 284 N.T. 
S. 840, 157 Misc. 698, affirmed 288 
K.y.S. 921, 247 App.Div. 627. 
Standards of fair trU 
Any hearing involving one's rights, 
of whatever nature, provided by law 
must conform to the standards of a 
fair trial, and is subject to the 
protection of the general rules of 
fair play which govern society, and 
this is true whether the hearing is 
before a court of law, an executive 
or a commission. 

Ohio.—Smith v. City of Mayfield 
Heights, App., 124 ]Sr.E.2d 761. 
Beath before find lags 

Where master died before making 
his findings and report, district 
court, in order t# afford parties a 
hearing within contemplation of due 
process, should have directed a trial 
de novo before another master or 
before itself. 

U.S.—Smith V. Dental Products Co., 
CC.A.I11.. 168 F,2d 616. 

Hearings held insuffldent 
N.C.—^In re Gupton, 77 SJB.2d 716, 
238 br.C. 303. 

11. U.S.—Kwong Hai Chew v. Gold¬ 
ing, N.T., 73 S.Ct 472, 344 U.S. 
690, 97 L.Ed, 576. 

Nev.—Schrader v. Third Judicial 
Dist Ct. in and for Eureka Coun¬ 
ty, 73 P.2d 493, 58 Nev. 188. 

N.T.—^McNamara v. City of Roch¬ 
ester, 207 N.T.S. 360, 124 Misc. 
229. 

N.C.—^In re Edwards' Estate, 66 S.E. 
2d 675, 234 N.C. 202. 

To judge iu a contested proceed- 
lug UnpUes hearing of evidence from 


both sides in open court, comparison 
of merits of evidence on each side, 
conclusion from evidence of where 
truth lies, application of appropriate 
laws to facts found, and rendition of 
a judgrment accordingly. 

Cal.—^In re Buchman’s Estate, 267 
P.2d 73, 123 Cal.App.2d 546. 

11.5 U.S.—N. L. R. B. V. Bryan Mfg. 

Co., C.A.7, 196 F.2d 477. 

11.10 Ind.—^Town of Walkerton v. 
New York. C. & St. Lt. R. Co., 18 
N-E.2d 709, 216 Ind. 206, certiorari 
denied 60 S.Ct. 75, 308 U.S. 666, 
84 L..Ed. 467. 

Utah.—McGrew v. Industrial Com¬ 
mission, 85 P.2d 608, 96 Utah 203. 
11.15 Ind.—Town of Walkerton v. 
New York, C. & St. L. R. Co., 18 
N.E.2d 799, 215 Ind. 206, certiorari 
denied 60 S.Ct. 75, 308 U.S. 556, 
84 L.Ed. 467. 

12. Ill.—^People V. Niesman, 190 N. 

E. 668, 676, 356 Ill. 322. 

Pa.—Massachusetts Bonding & In¬ 
surance Co. V, Johnson & Harder, 
22 A.2d 709, 343 Pa. 270. 

Bight to "day in court’’ 

‘‘Every individual who feels him¬ 
self aggrieved either by the action of 
some other individual or of the state 
or the nation is secured the right 
to bring his grievance before some 
court. It may be a court of law or 
of equity, a court established by a 
statute or by a Constitution, a state 
court or a federal court, but some¬ 
where or other there is provided for 
him a forum to which he can pre¬ 
sent his case, can support it by 
proof, and have his hearing. That 
is ‘due process of law,’ a heritage 
from long centuries of struggle, 
which this nation and its constitu¬ 
ent states have deposited in the 
corner stones of their written Con¬ 
stitutions. Everyone is entitled, 
sometime, somewhere to his ‘day in 
court.'" 

U.S,—Consolidated Gas Co. v. May¬ 
er, C.C.N.Y., 146 F. 160, 152. 
Beview before appellate court 
Employer having hearing before 
industrial board and review by ap¬ 
pellate court, not objecting to juris¬ 
diction, was not deprived of due 
process. 

Ind.—Grasselli Chemical Co. v. Sim¬ 
on, 166 N.R 2, 201 Ind. 41. 
Sufflcleiioy of bearix^ before mas- 
tex 

Fire insurance companies held not 
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denied hearing in defense to motion 
for restitution of excess premiums, 
collected pending suit to review in¬ 
surance superintendent’s rate-reduc¬ 
tion order, by circuit court's refus¬ 
al to hear evidence, where court 
stated that he would appoint masters 
to do so and judgment provided for 
their appointment 
Ind.—Pennington v, Stewart 10 N.R 
2d 619. 

Mo.—State ex reL and to Use of 
Abeille Fire Ins. Co. v. Sevier, 73 
S.W.2d 361, 385 Mo. 269. certio¬ 
rari denied State of Missouri ex 
rel. and to Use of Abeille Fire Ina 
Co. of Paris v. Sevier, 55 S.Ct 99. 
293 U.S. 585, 79 L.Ed. 680. 

13. U.S.—^Davidson v. New Oiieaois, 
La., 96 U.S. 97, 24 L.Ed. 616. 

N.Y.—Happy v. Mosher, 48 N.Y. 318. 

13.5 D.C.—American Broadcasting 
Co. V. Federal Communications 
Commission, 179 F.2d 437, 85 US. 
App.D.C. 343—L. B. Wilson, Ina 
V. Federal Comunications Commis¬ 
sion, 170 F.2d 793, 83 U.S.App.D.C. 
176. 

Va.— Assedd v. City of Roanoke, 18 
S.E.2d 287, 179 Va. 47. 

To constitute due process parties 
must have an opportunity to be 
heard on the facts. 

N.J.—Callen v. Gill, 81 A2d 495, 
7 N.J. 312. 

13.10 D.C.—American Broadcasting 
Co. V. Federal Communications 
Commission, 179 F.2d 437, 85 U.S. 
App.D.C. 343— Jb. B. Wilson, Inc. v. 
Federal Communications Commis¬ 
sion, 170 F.2d 793, 83 U.S.App.D.C. 
176. 

Va.—^Assaid v. City of Roanoke, 18 
S.B.2d 287, 179 Va. 47. 

13.15 D.C.—WJR, The Goodwill Sta¬ 

tion V. Federal Communications 
Commission, 174 F.2d 226, 84 U.S. 
App.D.C. 1, reversed on other 
grounds 69 S.Ct 1097, 337 U.S. 265, 
93 L.Ed. 1353. 

Snfficieiicy of aU^rations of com- 
plaiut 

Hearing required by due proce® 
refers not only to a hearing on truth 
of allegations made by complainant 
but also to hearing on question of 
law as to suflficiency, of allegations 
made by complainant 
D.a—WJR, The Goodwill Station ▼. 
Federal Communications Commis¬ 
sion, supra. 
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The right to defend may not be made conditional 
on a preliminary surrender or payment of the prop¬ 
erty or money in controversy.!^ However, one is 
not deprived of due process of law because he is 
required to give a bond before he can defend the 
claim made against him.is A hearing before a 
judge in chambers is due process.!® Preliminary 
investigations may be of an ex parte character 
without violating due process,!7 although a proceed¬ 
ing strictly ex parte, with no later opportunity to 
set aside an improper judgment, offends the con¬ 
stitutional requirement of due process.!® 


CONSTITUTIONAL LAW ^ 622-623 

I § 623. Trial by Jury 

A Jury trial is not indispensable to due process of 
law simply because property or personal rights are in¬ 
volved. 

Trial by jury is not indispensable to due process 
of law,simply because property or personal rights 
are involved.l9.5 a trial by jury is not essential 
to due process in the case of proceedings with re¬ 
spect to sanity29 or the abatement of a nuisance, 
and the due process clause of the federal Constitu¬ 
tion does not require a jury trial in a state court.^- 
Statutes which merely change procedural rights in 
respect of jury trial are not a denial of due proc- 
ess.29 A statute taking from the jury the right 


14. Ala.—^White v. Ward, 47 So. 166, 
157 Ala, S45, IS L.R.A.,N.S., 568. 

K.T.—Happy v. Mosher, 48 N.Y. 
313. 

W'.Va.—^Anderson v. Henry, 31 S.E. 
998, 45 W.Va. 319. 

1€. Vt.—Thorwarth v. Blanchard, 87 
A. 62, 87 Yt, 38, Ann.Cas.l916A 
1226. 

17. Colo.— People v. Crissman, 92 P. 
949, 41 Colo. 450. 

12 C.J. P 1237 note 20. 
liiipectiott of books without prior 
heariugr 

That Grain Futures Act and regu¬ 
lations thereunder permitted inspec¬ 
tion of board of trade member’s 
books without first giving oppor¬ 
tunity to be heard held not to vio¬ 
late due process clause. 

U.S.—Bartlett Frazier Co. ▼. Hyde, 
C.C.Ain., 65 F.2d 350, certiorari 
denied Bartlett Frazier Co. v. Wal¬ 
lace, 64 S.Ct. 70, 290 U.S. 654, 78 
HEd. 667. 

18. Puerto Rico.—^Hesse, Newman & 
Co. V. G. Bedesma & Co., 7 Puerto 
Rico Fed. 520. 

19. U.S.—Hardware Dealers’ Mut 
Fire Ins. Co. of Wisconsin v. Glid- 
den Co., Minn., 52 S.Ct. 69, 284 
U.S. 151, 76 L.Ed. 214—Southern 
Ry. Co. V. City of Durham, N. C., 
45 S.Ct. 51, 26S U.S. 178, 69 L.Ed. 
231. 

Glens Falls Portland Cement 
Co. V. Delaware & Hudson Co., 
aaAN.y., 66 P,2d 490, certiorari 
denied Delaware & H. Co. v. Glens 
Palls Portland Cement Co., 54 S. 
Ct. 132, 290 U.S. 697, 78 L.Ed. 699. 

U. S. V. Graham & Irvine, D.C. 
Va., 250 F. 499. 

Iowa.—State v. Hanson, 207 N.W. 769, 
201 Iowa 679. 

Miss.—^Brooks v. State, by Alexan¬ 
der. 68 So.2d 461, 219 Miss. 262. 
Ma—In re Moynihan, 62 S.W.2d 410, 
332 Mo. 1022, 91 A.L.R. 74. 

N.J.—^Heintze v. New Jersey State 
Board of Medical Examiners, 153 
A. 263, 107 N.J.Law 420, afllrmed 
163 A. 892, 110 N.J.Law 24. 


N.M.—In re Santillanes, 138 P.2d 
503, 47 N.M. 140. 

N.C.—Armstrong v. Polakavetz, 133 
S.E. 16, 191 N.C. 731, 

N.D.—Albert Solberg & Co. v. Ret- 
tinger, 168 N.W. 572, 40 N.D. 1. 
Ohio.—Hauswirth v. Board of Review 
of Unemployment Compensation, 
43 N.B.2d 240. 69 Ohio App. 79. 
Va.—Bowman v. Virginia State En¬ 
tomologist, 105 S.E. 141, 128 Va. 
351, 12 A.L.R. 1121. 

Wis.—^Maryland Casualty Co. v. In¬ 
dustrial Commission, 223 N.W. 444. 
198 Wis. 202. 

71 C.J, p 285 note 56Ca3. 

Commitment of juvenile 

Statutes providing for commitment 
of incorrigible juvenile for his care, 
education, and training without jury 
trial, held not violation of due proc¬ 
ess of law. 

Iowa.—^Wissenberg v. Bradley, 229 N. 
W. 206, 209 Iowa 813, 67 A.L.R. 
1075. 

Fire Inspection 

Statute relating to inspection of 
buildings as regards fire exits and 
to summary trial thereon is not un¬ 
constitutional for failure to provide 
for jury trial. 

Mass.—Stevens v, Casey, 117 N.E. 

588, 228 Mass. 368. 

Demurrer to evidence 

Defendant held not deprived of 
property without due process by ad¬ 
verse judgment following overruling 
of demurrer to plaintiff’s evidence. 
i^,Ya.—Truschel v. Rex Amusement 
Co., 136 S.E. SO, 102 W.Va 215. 
certiorari denied Rex Amusement 
Co. V. Truschel, 47 S.Ct. 674, 274 
U.S. 736, 71 L.Ed. 1316. 

12 C.X p 1237 note 23 [c]. 

Questions of law 

A plaintiff, whose pleading in ef¬ 
fect involves merely law questions, 
may not complain of lack of due 
process because of denial of jury 
trial by rendition of summary judg¬ 
ment for defendant on motion there¬ 
by under civil procedure rule. 

Tex.—Schroeder v, Texas & Pac. Ry. 
Co., Civ.App., 243 S.W.2d 261. 
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19.5 Okl.—^Vogel V. Corporation 

Commission of Oklahoma, 121 P.2d 
586, 190 Okl. 156. 

20. Ill.—^People V. Reeves, 107 N. 
E.2d 861, 412 Ill. 655. 

Mo.—In re Moynihan, 62 S.W.2d 410 
332 Mo. 1022, 91 A-L.R. 74. 

N.T.—In re Miller, 173 N.T.S. 620. 
105 Misc. 534. 

Tex.—^White v. White, 196 S.W. 508, 
108 Tex. 570, L.R.A.1918A 339. 

Appointment of guardian of insane 
Iverson's estate 

U.S.—^Ward v. Booth, C.A.Hawaii, 197 
P.2d 963, 33 A.L.R.2d 1134. 

21. Fla.—Nelson v. State, 94 So. 
680, 84 Fla. 631. 

Mo.—State ex rel. Orr v. Kearns, 264 
S.W. 775, 304 Mo. 685. 

N.D.—^Neer v. State Live Stock San- 
itary Board, 168 N.-W. 6fll. 4» N.D. 
340. 

22. U.S.—^Wagner Electric Mfg. Co. 
V. Lyndon, Mo., 43 S.Ct 589, 262 

U. S. 226, €7 L.Ed. 961—Hawkins 

V. Bleakly, Iowa, 37 S.Ct 255, 243 

U. S. 2X0. 61 L.Ed. 678, Ann.Cas. 
1917D 637—New York Cent. R. Co. 

V. White, N.Y., 37 S.Ct. 247, 243 
U.S. 188, 61 L.Ed. 667, L.R.A.1917D 
1, Ann.Cas.l917D 629. 

Conn.—Gray v. Hossman, 99 A. 1062, 
91 Conn. 430. 

Fla—State v. .Etna Casualty & Sure¬ 
ty Co., 92 So, 871, 84 Fla 123, 24 
A.L.R. 1262. 

Kan.—^Ball v. Red Square Oil & Gas 
Co., 216 P. 420. 113 Kan. 760. 

Mass.—Ashley v. Wait, 116 N.E. 961, 
228 Mass. 63, 8 A.L.R. 1463, error 
dismissed 40 S.Ct 53, 250 U.S. 652, 
63 LEd. 1190. 

35 C.J. p 150 note 26. 

23. N.Y.—Kronowitz v. Schlansky, 
282 N.Y.S. 564, 156 Misa 717. 

Suits to foarecloEM mortgages and 
other liens 

The amendment including, within 
equitable suits in which jury is only 
advisory, suits to foreclose mort¬ 
gages and other liens, construed as 
applicable to a pending action to re¬ 
cover a balance allegedly due on a 
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to fix the amount of a penalty does not deny due 
process.^^ 

Both state and federal constitutions contain guar¬ 
anties of the right to trial by jury in certain classes 
of cases and this subject is considered in Juries §§ 
10, 17. However, a corporation entitled to a jury 
trial may not complain of having been deprived of 
property without due process where a right to a 
jury trial is waived by its conduct.2^-5 

Provisions of local law for a jury of less than 
the customary twelve persons have been held val¬ 
id,as have sundry acts with respect to eligibility 
for jury service,or the manner of making up the 
jury lists, 27 or of selecting the jury.^S 


§ 624. Course and Conduct of Trial 

Due process of law fncIucJes a fair trial according to 
some settled course of procedure. 

Due process of law generally implies and includes 
a fair trial,28.50 free from suspicion of partiali¬ 
ty,28.52 according to some settled course of proce¬ 
dure,28.54 and a reasonable time for preparation for 
trial.28.56 The right of a litigant to a trial in ac¬ 
cordance with the forms of law is a vital part of 
due process,28.58 and the fact that the judgment of 
the court may be justified on the merits does not 
obviate the requirement of a fair trial as essential 
to due process of law.28.60 process clause 

requires that a defendant be accorded the right to 

be present in person28.62 or by counsel, 28.64 eveiy 


contract for sale of realty and to 
foreclose a lien for the balance due, 
is not unconstitutional as denying: 
due process of law. 

Utah,—Petty v. Clark, 192 P.2d 589, 
113 Utah 205. 

24. Ky.—Liberty Warehouse Co. v. 
Burley Tobacco Growers* Co-op. 
Ass’n, 271 S.W. 695, 208 Ky. 643, 
affirmed 48 S.CL 291, 276 U.S. 1, 72 
L.Ed. 473. 

24.5 Ill.—McCowan v, McCowan, 58 
N’.E.2d 338, 324 Ill.App, 620. 

25. N.C.—Groves v. Ware, 109 S.E. 
568. 182 N.C. 553. 

Jury otf six 

Comp.St $ 2287, authorizing: the 
restoration of an Insane person to 
sound mind and memory, with pow¬ 
er to make contracts and sell his 
property, on inquiry by a jury of six, 
is not unconstitutional as depriving: 
a person of his property without due 
process of law, such prohibition not 
necessarily implying: that all trials 
shall be by a jury of twelve. 

N.C.—Groves v. Ware, supra. 

2a TT.S.—U. S. V. Wood, App.D.C., 
57 S.Ct. 177, 299 U.S. 123, 81 L.Ed. 
78, rehearing denied 67 S.Ct 319, 
299 U.S. 624, 81 L.Ed. 459. 

27. Iowa.—^Kinsey v. Clark, 246 N. 

W. 840, 215 Iowa 765. 

Use of mtmicipal poll lists 
Pact that jury lists of municipal 
court are made up from municipal 
poll lists does not deprive nonresi-1 
dents of city but residents of same 
county of right to trial by jury or 
due process of law. 
lowsu—^Kinsey v. Clark, supra. 

39, Mo .—Privitt v. St I#ouis^San 
Francisco Ry. Co., 300 S,W. 726. 
ChallexLge for cause 

Statute providing for challengre for 
cause of juror employed by one who 
liaa within six months employed any 
attorney in case held not invalid as 
4ezK^g due process. 


Mo.—^Privitt v. St Louis-San Fran¬ 
cisco Ry. Co., supra. 

28.50 Cal.—Hammett v. McIntyre, 
249 P.2d 885, 114 Cal.App.2d 148. 
A fair jury in jury cases is a 
prime requisite of due process. 

N.C.—Ponder v. Davis, 65 S.E.2d 356, 
233 N.C. 699. 

Substantially fair trial 

The due process of law clauses of 
state and federal constitutions are 
standing guarantees of substantial 
justice and prevent such capricious 
or arbitrary action as would pre¬ 
vent a litigant from having sub¬ 
stantially fair trial. 

Minn.—Juster Bros. v. Christgau, 7 
N.W.2d 501, 214 Minn. 108. 

28.52 Vt.—^Ricci v. Bove's Estate, 78 
A.2d 13, 116 Vt. 406. 

28.54 N.H.—Hollis V. Tilton, 5 A.2d 
29, 90 N.H. 119, affirmed 6 A.2d 
753, 90 N.H. 119—^Holman v. Man¬ 
ning, 19 A. 1002, 65 N.H. 228. 
i N.J.—Coyle v. Erie R. Co., 59 A-2d 
817, 142 N.J.Bq. 306, reversed on 
other grounds 63 A.2d 702, 1 N.J. 
360. 

28.58 Wash.—^In re Petrie, 246 P. 
2d 465, 40 Wash.2d 809. 

28.58 U.S.—^Ackermann v. XT. S., C.A 
Tex., 178 F.2d 983, affirmed 71 S. 
Ct. 209, 340 U.S. 193, 95 L.Ed. 207, 
followed in 179 P.2d 236, affirmed 
71 S.Ct, 209, 340 U.S. 193, 95 L, 
Ed. 207. 

2860 TT.S.—^Inland Steel Co. v. N. 
I/. R. B., C.C.A.7, 109 F.2d 9. 

28.62 TT.S.—^Arrington v. Robertson, 
C.C.APa., 114 F.2d 821. 

28.64 TJ.S.—Arrington v. Robertson, 
supra. 

Cal.—Prudential Ins. Co. of America 
V. Small Claims Court of City and 
County of San Francisco, 173 P.2d 
38, 76 Cal.App.2d 379, 167 AL.R. 
820. 


Assistance of counsel 

Wash.—In re Petrie, 246 P.2d 465 
40 Wash.2d 809. 

Fully represented 
Litigants right to be fully repre¬ 
sented by counsel in a civil case 
as well as in a criminal case is an 
integral part of due process of law. 
Pa.—^Nestor v. George, 46 A2d 469 
354 Pa. 19. 

Trial de novo 

The section of Small Claims Courts 
Act prohibiting the appearance of 
counsel is not unconstitutional as de¬ 
priving litigant of due process of 
law since the act provides for appeal 
where a trial de novo with counsel 
may be had. 

Cal.—^Prudential Ins. Co. of America 
V. Small Claims Court of City and 
County of San Francisco, 173 P.2d 
38, 76 Cal.App.2d 379, 167 AL,R 
820. 

Appointment or refusal to appoint 
attorney 

(1) Where, on appeal by testa¬ 
mentary trustee from order settling 
his account, trial court, ex parte and 
without notice to petitioner or any 
other testamentary trust beneficiary, 
appointed attorney to represent the 
beneficiaries on appeal, but petition¬ 
er, as one of such beneficiaries, was 
a competent adult capable of select¬ 
ing his own counsel, order appoint¬ 
ing attorney was void, since it was 
violative of due process of law. 
CaL—^In re Bodger’s Estate, 276 P. 

2d 83, 128 Cal.App.2d 710, followed 
in 276 P.2d 88, 128 Cal.App.2d 760. 

(2) Refusal of state court to ap¬ 
point attorney to prosecute relator's 
petition in such court for writ of 
habeas corpus did not amount to 
such denial of constitutional right 
of due process of law as would en¬ 
title relator to habeas corpus in fed¬ 
eral court. 

U.S.—U. S. ex rel. Shelter v. dandy, 
C.A.Pa.. 203 F.2d 805. 
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stage of his trial, ^8.66 and orderly procedure re- 
<jtiires that a plaintiff be accorded the same 
right^S'SS 

While due process of law forbids that any person, 


CONSTITUTIONAL LAW § m 

under the guise of a rule of procedure, be deprived 
of fundamental and established rights, ^8 it permits 
the states^® and, under the same rule of construc¬ 
tion it permits the United States,^! within such 


gpgg tr.S.—^Arrington v. Robertson, 
CCA-Pa.. 114 F.2d 821. 
pending instractioiis to jtiry 
Action of the trial judge, in ab¬ 
sence of defendant or his counsel 
and without notice to them, in send¬ 
ing instructions in writing to the 
jury pursuant to inquiry by them, 
after they had retired from the 
courtroom and while they were in 
jury room deliberating on their ver- 
dytct, constituted denial of due proc¬ 
ess of law to defendant. 

U.S.—Arrington v. Robertson, supra. 

28.68 TJ.S.—^Arrington v. Robertson, 
supra. 

Fzisoner 

The fact that confinement in prison 
prevents prisoner from conducting 
as his own attorney replevin action 
for possession of his property does 
not deprive him of the right to main¬ 
tain such action or deny to him due 
process of law. 

Ind.—Rogers v. Youngblood, 78 N.E. 
2d *663, 226 Ind. 165. 

29. U.S.—Ex parte Jackson, D.C. 
Mont, 263 F. 110, appeal dismissed, 
C.C.A., Andrews v. Jackson, 267 P. 
1022. 

m.—People ex rel. Bernat v. Bicek, 
SI N.R2d 588, 406 Ill. 610. 

13 CXJ. p 1237 note 23. 

£x parte testimony 
Where plaintiff does not submit to 
physical examination by experts to 
he called as witnesses for defendant, 
a verdict and judgment on ex parte 
testimony as to injury does not fur¬ 
nish due process of law. 

L«l—^K ennedy v. New Orleans Ry. 
& Ught Co., 77 So. 777, 142 La. 
879. 

Claim for indemnity against agent 

Where trial court in exercise of 
its discretion under statute ordered 
a separate trial of claim against de¬ 
fendant for injuries allegedly caused 
hy negligence of defendant’s agent, 
brought in as third party defendant, 
a subsequent trial of defendant’s 
claim against agent for indemnity 
was necessary, and agent was not 
thereby deprived of due process of 
law, since in subsequent trial on 
third party petition agent could make 
any defense he could have made if 
sued in independent action instead 
of being brought in as a third party 
defendant. 

Mo.—State ex rel. Algiere v. Russell, 
223 S.W.2d 481, 359 Mo. 800. 
ConsoUdatioxi of causes 
Statutes requiring consolidation of 
causes of action are not unconstitu¬ 
tional as denying due process of law. 


if the parties are not thereby de¬ 
prived of control of their respective 
causes of action or of the right to 
be represented by their own counsel. 
Mo.—Spitcaufsky v. Hatten, 182 S.W. 
2d 86 . 353 Mo. 94, 160 A.L.R. 990. 

Dismissal of libel suit 

Where libel action had never been 
entered on trial calendar and only 
issue presented by pleadings was 
sufficiency of complaint to state 
cause for libel, and defendant in 
seeking to perpetuate plaintiff’s tes¬ 
timony before trial failed to comply 
with statutory requirements with re¬ 
spect to affidavits and statement, dis- | 
missal of libel suit on motion of de¬ 
fendant because plaintiff refused to 
submit to perpetuation of testimony j 
was a denial of due process of law. ! 
Ala.—McCollum v. Birmingham Post 
Co.. 65 So.2d 689. 259 Ala 88 , fol¬ 
lowed in 65 So.2d 697. 259 Ala 97, 
and 65 So.2d 698, 259 Ala 98. 

Divorce i>roc 6 dure 

Provisions of the Domestic Rela¬ 
tions Act authorizing the master in 
chancery of a divorce division to as¬ 
certain possibility of effecting a rec¬ 
onciliation of parties and to invite 
assistance of representatives of the 
religious denominations to which the 
parties litigant belong, deny due 
process of law. 

Ill.—^People ex rel. Bemat v. Bicek, 
91 N.E.2d 588. 405 III. 610. 

Submission of issues uot pleaded 
It would be a violation of the due 
process clause of the Fifth Amend¬ 
ment for district court or court of 
appeals to compel plaintiffs to sub¬ 
mit to court’s determination issues 
not pleaded by either of the parties, 
just because decision might be bene¬ 
ficial to persons not i)arties to the 
action. 

U.S.—^Hynes v. Grimes Packing Co., 
aA.Alaska, 185 F.2d 338. 

Witnesses 

(1) Where availability for trial of 
witness for party having burden of 
proof is controlled exclusively on ad¬ 
ministrative level by that party’s 
adversary, due process dictates that 
such a cause be not heard on its 
merits while that barrier exists. 
Wash.—^Kiyoshi Kawaguchi v. Ache- 

son, C,A.Wash., 184 F.2d 310. 

( 2 ) The benefit of demeanor evi¬ 
dence is more than a secondary and 
dispensable advantage of the rule of 
confrontation, and where the wit¬ 
nesses are available, failure in this 
respect would amount to failure of 
due process. 

U.S.—S. Buchsbaum & Co. v. Federal 
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Trade Commission, C.C.A.7, 153 F. 
2d 85, supplemented 160 P.2d 121> 

(3) The taking of time and ex¬ 
pense of travel of a witness without 
compensating therefor constitutes 
the taking of property without due 
process. 

Ga.—Dickerson v. Mangham, 22 S. 
E.2d 88 , 194 Ga. 466. 

30. III.—Paul V. Paul, 115 N.E. 860, 
278 Ill. 196. 

Md.—^Wilmer v. Ridgely, 102 A- 745. 
131 Md. 501. 

Mass.—Pizer v. Hunt, 146 N.E. 7, 250 
Mass. 498. 

12 C.J. p 1237 note 24. 

DisqualiffcatioxL of Judge 

Where disqualification of Judge is 
not matter of public policy, and par¬ 
ties with knowledge of disqualifica¬ 
tion do not proceed under statute, 
such parties cannot urge disqualifi¬ 
cation on grround they have been de¬ 
prived of due process of law. 

Okl.—State v. Ledbetter, 9 P.2d 728, 
156 Okl. 23. 

Framing and submission of special 
Issues 

(1) The question whether due 
process of law entitles a gas com¬ 
pany, in a suit to enforce an order 
of a state railroad commission fixing 
gas rates, to have special issues 
framed and submitted to the jury 
submitting particular items, is to 
be considered In the light of the to¬ 
tal power which the state possesses 
to provide for jury trials and for 
the manner of conducting them, and 
not with respect to any alleged lim¬ 
itations imposed by state statutes. 
The gas company is not entitled un¬ 
der the federal Constitution to have 
special issues framed and submitted 
to the jury, much less to demand 
that particular items such as the 
value of component parts of its prop¬ 
erty and amounts necessary to cover 
material and supplies, working cap¬ 
ital going value, and certain other 
items shall be singled out and spe¬ 
cially passed on, 

U.S.—^United Gas Public Service Co. 
V. State of Texas, 58 S.Ct. 483, 393 
U.S. 123, 82 LuEd. 702. 

<2> Submitting to Jury special is¬ 
sue whether workman had suffered 
total permanent incapacity held not 
to violate due process clauses of 
constitution. 

Tex.—Standard Aca Ins. Co. v. Wil¬ 
liams, Civ.App., 4 S.W.2d 1023, af¬ 
firmed, Com.App., 14 S.W.2d 1015. 

3Xi U.S.—^Ghleng Ah Sui v, McCoy, 
Philippine, 36 S.Ct. 95, 239 U.S. 
1 139, 60 L.Ed. 183. 
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limitation to prescribe the method of procedure; 
and under prevailing circumstances the courts have 
upheld, so far as due process is concerned, par¬ 
ticular procedure in respect of continuances, ^irit- 
nesses,33 questions of law or fact,33-5 instructions,^^ 


findings,*^ and verdicts.^s 

The guaranties of due process do not render void 
a statute authorizing cases of a certain character 
to be advanced on the docket;37 nor do they re¬ 
quire notice to plaintiff of proceedings to advance 


Administrative metliod of detexmiiL. 
iner facts 

Act providing: compensation for in¬ 
juries occurring: on navigable waters 
held not violative of due process 
requirement because of use of ad¬ 
ministrative metliod in determining 
fact questions. 

U.S.—Crowell v. Benson, Ala., 62 S. 

Ct. 285, 286 U.S. 22, 76 L.Bd. 698. 
Investigatloi^ 

Provision requiring investigations 
held not to render compensation act 
void as permitting award based on 
matters not introduced at hearing. 

U.S.—Crowell v. Benson, supra. 

32. Ariz.—^In re Lewkowitz, 220 P. 
2d 229, 70 Ariz. 325. 

Cal.—In re Dargie's Estate, 91 P.2d 
126, 33 Cal.App.2d 148. 

Ga-—Stanley v. Amos, 53 S.E.2d 668, 
79 Ga.App. 297. 

Ill.—^Lincoln-Lansing Drainage Dish 

V. Stone, 2 N.B.2d 886. 364 Ill. 41. 
Farther contiimaiice 
Where vice chancellor, to whom 
equity cause referred, granted five 
continuances of hearing at defend¬ 
ant's request, and defendant, on last 
date set for hearing, applied to chan¬ 
cellor for vacation of order or refer¬ 
ence and dismissal of bill of com¬ 
plaint. vice chancellor's refusal to 
gnrant further continuance was not 
violation of Fourteenth Ajnendment 
as unreasonable. 

N-J.—536 Broad Street v. Valeo 
Mortg. Co., 34 A,2d 801. 134 N.J. 
Eq. 224. 

33. Cal.—Phillips v. Phillips, 119 P. 
2d 736. 48 Cal.App.2d 404. 

Kan,—Swope v. State, 67 P.2d 416, 
146 Kan. 928. 

Compelling expert to testify without 
fee 

On trial of action, witness profess¬ 
ing to be expert in some line of en¬ 
deavor may not refuse to testify on 
ground that he has not been paid 
specially for professional opinion, 
as against contention that compel¬ 
ling witness to testify without stip¬ 
ulated compensation having been 
paid constitutes taking of property 
without due process. 

Kan.—Swope v. State, supra. 

TTnswoxm statements in juvenile 
delinquency proceedings held not de¬ 
nial of due process. 

Wis.—State v. Scholl. 167 K.W. 830, 
167 Wis. 604. 

33A Directloa of verdict 
Gaw—Tilley v. Cox, 47 S.E. 219, 119 
Ga. 867. 

Howard v. Atlantic Coast Line 


B. Co., 66 S.E.2d 87. 84 Ga.App. 
307. 

Ky.—^Kentucky Bell Corp. v. Com., 
172 S.W.2d 661, 296 Ky. 21. 

Questions fox jury 

(1) Statutes which leave to a jury 
the determination of the reasonable¬ 
ness or practicability of an action 
do not deny due process of law. 
U.S.—^Mallatt v. Ostrander By. & 

Timber Co., D.C.Or., 46 P.Supp. 250. 

(2) The provision of statute re¬ 
quiring persons responsible for work 
involving risk or danger to use every 
practicable device, care, and precau¬ 
tion, the determination of question 
of negligence being left to jury, does 
not deny due process of law. 

U.S.—^Mallatt v, Ostrander By. & 
Timber Co., supra. 

(3) Where declaration failed to 
state a cause of action, refusal to 
submit to a jury alleged disputes 
and conflicts likely to develop did 
not deprive plaintiff of due process. 
Pla.—Brown v. Loftin, 18 So.2d 640, 

154 Pla. 621. 

34. U.S.—^United Gas Public Service 
Co. V. State of Texas, 58 S.Ct. 483, 
303 U.S. 123, 82 L.Ed. 702. 

Ark.—^Missouri Pac. B. Co. v. Foltz, 
33 S.W.2d 51. 182 Ark. 941. 

Cal.—^Happoldt v. Guardian Life Ins. 
Co. of America, 203 P.2d 65, 90 Cal. 
App.2d 386. 

Ga.—^Western & A. B. B. v. Gray, 
167 S.E. 482, 172 Ga. 286, appeal 
dismissed 51 S.Ct. 654, 283 U.S. 811, 
76 L.Ed. 1428—^McDermott v. Lan- 
kenau, 154 S.E. 149, 170 Ga. 585. 

Mutual Life Ins, Co. v. Olliff, 
21 S.E2d 534, 67 Ga.App. 845. 
Miss.—^Mississippi Cent. B. Co. v. 
Smith, 154 So. 633, modified on 
other grounds 159 So. 562, appeal 
dismissed 65 S.Ct 830, 295 U.S. 
718, 79 L.Ed, 1673. 

Tex.—Standard Acc. Ins. Co. v. Wil¬ 
liams, Civ.App., 4 S.W.2d 1023, af¬ 
firmed, Com.App., 14 S.W.2d 1015. 

Failure of court to notify counsel 
when questions propounded by jury 
were answered by court was not de¬ 
nial of due process where answers 
were given in open court, the record 
clearly showed what was said by 
court to jury, questions propounded 
by jury could be answered in only 
one way, and counsel raised no ob¬ 
jection upon being informed of what 
had taken place. 

U.S.—Hartol Petroleum Corp. v. Can- 
telou Oil Co., D.C.Pa., 107 P.Supp. 
373. 
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35. U.S.—Continental Oil Ca v. 
Jones, C.C.A.Okl., 113 F.2d 557, cei^ 
tiorari denied 61 S.Ct 64, 311 U.S. 
687, 85 L.Ed. 443—^Valiente A Co. 

V. Succession of Puentes, aCA. 
Puerto Rico, 76 P.2d 78. 

Evidence 

Where mother of plaintiff testified 
without objection that she signed 
consent to judgment in prior case 
without reading it in belief that it 
embodied agreement previously 
reached, although objection was 
made to her proffered testimony with 
respect to contents of document It¬ 
self, a finding that mother signed 
the consent relying on false repre¬ 
sentations of defendant regarding 
contents and effect of document did 
not deprive defendant of due process 
on the ground that it was based on 
excluded evidence. 

U.S.—^Monagas v. Vidal, C.APuerto 
Bico, 170 P.2d 99, certiorari denied 
69 S.Ct. 483, 335 U.S. 911, 93 L. 
Ed. 444. 

30. Mo.—^Meffert v. Lawson, 287 S. 

W. 6X0, 315 Mo. 1091. 

General verdict against both au¬ 
tomobile driver and liability insurer, 
in action for personal injuries, held 
not invalid as depriving insurer of 
property without due process, in vio¬ 
lation of Const.U.S. Amendm. XIV 
5 1. 

R.I.—Bell V, Weiner, 129 A. 339, 46 
B.I. 478. 

Verdict by other than nnaniTticms 
jury 

Neither the Seventh nor Four¬ 
teenth Amendment is violated by a 
state law permitting a verdict to be 
entered in a civil action other than 
by a unanimous jury since the states 
are free to regulate trials in their 
own courts and in their own way. 
N.J.—Morin v. Becker, 79 A.2d 29, 
6 N.J. 457. 

Amendment of verdict 
vr.Va.—Pauli v. Cook, 65 S.E2d 750, 
135 W.Va. 833. 

Amount of damages 

Although amount of damages may 
vary materially before different 
judges and juries, there is due proc¬ 
ess of law as long as there is not 
an abuse of discretion and Judge 
remains within limits of the law. 
Mich.—^Auditor General v. Hall, 1 N. 

W.2d 516, 300 Mich. 215, 139 AJL-R 

1022. 

37. U.S.—U. S. V. New York, N. H. 

& H. R. Co„ C.C.Mass,, 166 P. 742. 
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his cause on the docket,or notice to the adverse 
party of each successive step in the proceedings.^^ 
Doe process of law does not forbid hearing of a 
cause on a transcript of evidence formerly heard in 
court,or the submission of complicated facts to 
a jury,^^ or the striking out of a pleading on a 
hearing with regard to its sufficiency.42 a party is 
not denied due process of law by reason of the 
lack of opportunity of a party to condemnation 
proceedings to challenge the jury before they were 
sworn or because they separated after argument 
and before verdict, where the verdict of the jury 
was subject to confirmation by the court on notice 
and hearing.43 Due process is not denied by the 
court's failure, in the absence of special request, 
to charge the jury as to one element of damage,44 
or by a statute providing that in actions for per¬ 
sonal injuries all questions of negligence are for 
the jury;45 or by the action of the court in re¬ 
quiring a trial to proceed after amendment to the 
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complaint made for the purpose of bringing the 
cause of action within a statute.46 Due process does 
not forbid statutes authorizing examination of an 
applicant for the poor debtor's oath out of the 
presence of the court,47 the taking of depositions 
after notice but before service of the complaint,48 
or the refusal of a continuance because of the ab¬ 
sence of a witness where the adverse party will ad¬ 
mit that the witness will swear as stated in the 

aiiidavit.48 

Due process permits view or inspection,and 
disregard by appellate courts of insubstantial er¬ 
rors,such as errors by inaccuracy in spelling de¬ 
fendant's name.52 Any procedure according witii 
the long established practice of courts of law or 
equity complies with due process requirements,®2 
and mere errors of the court in administration of 
valid rules of procedure do not constitute a viola¬ 
tion of the due process clause.®4 


sa Ill.—^Bonney v. McClelland, 85 
N.B. 242, 235 Ill. 259. 

39. K.J.—White v. White, 55 A. 739, 
65 ISr.J.Ea. 741. 

4a U.S.—De la Rama v. De la Ra¬ 
ma, Philippine. 36 S.Ct. 518, 241 
TJ.S. 154, 60 L/.Ed. 932. 

41. U.S.—^United Gas Public Service 
Co. V. State of Texas, 58 S.Ct. 483, 
303 U.S. 123, 82 L.Ed. 702. 

CHks rate case 

In a suit to determine the validity 
of, and enforce, an order of a state 
railroad commission fixing gas rates, 
there is no denial of **due process’* 
required by the federal constitution 
by submitting questions of fact to 
a jury notwithstanding the difficulty 
in presenting to a jury the compli¬ 
cated issues in a rate case where the 
evidence is voluminous, embracing 
the conflicting valuations of experts 
and a host of details. 

U.S.—^United Gas Public Service Co. 
, V. State of Texas, supra. 

42. Cal.—^In re Davis, 86 P. 183, 90 
P. 711, 151 Cal. 318, 121 Am.S.R, 
105. 

43. Del.—Elbert v. Scott, 90 A. 587, 
28 Del. 1. 

44. U.S.—Backus v. Fort St, Union 
Depot Co., Mich., 18 S.Ct. 445, 169 

U. S. 557, 42 L.Ed. 853. 

45. Miss.—^Natchez, etc., R. Co. v. 
Crawford, 55 So. 596, 99 Miss. 697, 

4a U.S.—Seaboard Adr Line R. Co. 

V. Koennecke, S.C., 36 S.Ct. 126, 
239 U.S. 352, 60 L.Ed. 324. 

47. Mass.—-Simon v. Boston Munici¬ 
pal Ct Justices, 112 N.E. 608, 224 
Mass. 122. 

4a S.D.—Allison v. Chicago, St. P., 
M. & O. Ry. Co., 168 N.W. 452, 
37 S,D. 334. 
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4f9. Mo.—Geary v. Kansas City, etc., 

R. Co., 39 S.W. 774, 138 Mo. 251, 
60 Am.S.R. 555. 

50. Cal.—Shields v. Oxnard Harbor 
Dist., 116 P.2d 121, 46 Cal.App.2d 
477. 

Mini-ng claims 

Mont.—State v. Second Judicial Dist. 
Ct, 73 P. 230, 28 Mont 528. 

51. U.S.—Porter v. Wilson, Okl., 36 

S. Ct 91, 239 U.S. 170, $0 L.Ed. 204. 

52. U.S.—Grannis v. Ordean, Minn., 
34 S.Ct 779, 234 U.S. 385, 58 L.Ed. 
1363. 

53. R.I.—^McAusIan v. McAuslan, 83 
A, 837, 34 R.I. 462. 

Utah.—Corpus Juris cited in Peter¬ 
son V. Evans, 188 P. 152, 153, 55 
Utah 505. 

Trial in accordance with customary 
procedure 

Where evidence was conflicting, 
and doubtless would have been 
weighed differently by different rea¬ 
sonable minds, but was sufficient to 
support verdict, and appellant had 
its day in court and had trial ac¬ 
cording to usual procedure of courts 
of jurisdiction, appellant had not 
been deprived of its property without 
due process. 

Idaho.—^Idaho Gold. Dredging Corpo¬ 
ration v. Boise Payette Lumber 
Co., 37 P,2d 407, 54 Idaho 765. 
Granting of second new trial 
Mo.—Jones v. Pennsylvania R. Co., 
182 S.W.2d 157, 353 Mo. 163. 
Reopening case 

Refusal to reopen case after settle¬ 
ment of instructions, so as to allow 
defendant to present newly discover¬ 
ed evidence of plaintiff’s witness and 
another in conflict with such wit¬ 
ness’ original testimony, did not de¬ 
prive defendant of right to hearing 
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in violation of constitutional provi¬ 
sions as to due process of law, where 
application to reopen did not allege 
that such witness did not know of 
alleged newly discovered facts when 
cross-examined and defendant did 
not cross-examine him concerning 
them. 

Ill.—Grattan v. Ahlberg Bearing Co., 
26 N.E.2d 499, 373 Ill. 465, trans¬ 
ferred, see, to 32 N.E.2d 663, 309 
IlLApp. 128, 

54- U.S.—Stephenson v. Kirtley, W, 
Va., 46 S.Ct. 50, 269 U.a 163, 70 
L-Ed. 213. 

12 C.J. p 1238 note 42. 

Ijnregularity iu proof 

(1> Where court by levy of writ of 
attachment acquired jurisdiction of 
action to set aside deeds to nonresi¬ 
dent defendants, and sell lands con¬ 
veyed to satisfy judgments against 
grantor, and entered decree nisi on 
order of publication, error or irregu¬ 
larity with respect to proof, or fail¬ 
ure to hear proof before adjudging 
deeds fraudulent and ordering sale, 
would not deprive court of jurisdic¬ 
tion, or constitute denial of due proc¬ 
ess. 

U.S.—Stephenson v. Klirtley, supra. 

(2) Elrror of the trial judge in ad¬ 
mitting evidence or entering judg¬ 
ment after full hearing in ejectment 
action does not constitute a depriva¬ 
tion of property without due process 
of law within meaning of the Fifth 
and Fourteenth Ajnendments to the 
federal constitution. 

U.S.—Jones v. Buffalo Creek Coal 
& Coke Co., W.Va., 38 S.Ct 121, 245 
U.S. 328, 62 LuEd. 325. 

Motion, fox subpoena duces tecum 
The trial court’s erroneous ruling 
denying motion for a subpoena duces 
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Conduct or remarks of judge. An impartial grounds.^^-^® Due process of law does not require 
judge is a prime requisite of due process of law,^^*^ the court or a master appointed by the court to in- 
and a trial by a biased judge is not in conformity vestigate a claim or prepare evidence of the claim- 
therewith.5^‘4 The conduct or remarks of the trial ant.54-i2 A judgment, decision, or determination % 
judge during the course of the trial may constitute a judge or chancellor prior to hearing of all the evi- 
a denial of due process of law.®^-6 Although the dence amounts to a deprivation of property without 
conduct of the judge in hurrying a case precipitately due process of law.®^*^^ 
and interfering excessively in the hearing of it 

could amount to a deprivation of due process of Cross-examination. The right to cross-examine 
law,54.8 whatever the difficulty, or even hardship, witnesses is fundamental to due process of law,54.i8 
caused by such conduct, there must be some definite and a denial of such right may constitute a denial 
loss of right in order to justify a reversal on such of due process of law.54. is 


tecum does not deprive the oomplain- 
inir party of due process of law. 
Ky.—O’Brien v. O’Brien, 172 S.W.2d 
595, 294 Ky. 793, certiorari denied 
64 S.Ct 518, 321 U.S. 767, 88 L.Ed, 
1063, rehearing denied 64 S.Ct. 
105.2, 322 U.S. 769, 88 B.Ed. 1594. 

54-2 N.C.—Ponder v. Davis, 65 S.E. 

2d 356, 233 N.C. 699. 

Particlpatioxi of former attorney gen¬ 
eral in decision 

Where attorney general permitted 
institution of quo warranto proceed¬ 
ing in name of state on relation of 
attorney general to determine wheth¬ 
er powers of domestic corporation 
had "been abused, hut attorney gen¬ 
eral in nowise personally or officially 
toofe active jiart in litigation, his 
participation in decision of proceed¬ 
ing after becoming supreme court 
justice did not constitute a denial of 
due process of law. 

Kan.—State ex rel, Mitchell v. Sage 
Stores Co., 143 P.2d 652, 157 Kan. 
622, affirmed 65 S.Ct. 9, 323 U.S. 
32, 89 L.Ed. 25. 

54.4 U.S.—Pittsburgh S. S. Co. v, 
K L. R, B., C.C.A. 6 , 167 F.2d 126, 
reversed on other grounds 69 S.Ct. 
1283. 337 U.-S. 656, 93 L,.Ed. 1602 
—N. L. R. R V. Phelps, C.C.A.5, 
136 F,2d 562—N. L. R. B. v. Ford 
Motor Co., C.C.A. 6 , 114 F.2d 905, 
certiorari denied $1 S.Ct. 621, 312 
U.a 689, 86 UBd. 1126. 

54,6 Md.—^Durkee v. Murphy, 29 A. 

2d 253, 181 Md. 259, 
iLctloai for injuries 

In action for injuries, trial judge’s 
inte^erence in attempts of plaintiffs 
counsel to prove a person's intoxica¬ 
tion by excluding and striking out 
testimony of witnesses as to why 
they believed him to be intoxicated 
denied du 6 process of law. 
pa. —Martin v. Philadelphia Gardens, 
36 A.2d 317, 348 Psu 232. 

Bivoroe proceedings 

( 1 ) 'Where wife suing for divorce 
desired to offer corroborative testi- 
by twelve year old daughter, 
and suggested that tricbl judge take 
chlid into chambers out of presence 
ot both lawyers and interrogate her. 


the action of the trial judge in doing 
so violated due process. 

Ill.—Albert v. Albert, 92 N.E.2d 491, 
340 Ill.App. 582. 

(2) Due process of law had not 
been accorded a party charged with 
contempt committed outside presence 
of court by disobedience of a pre¬ 
vious order of court requiring such 
party to pay a sum each week for 
support of wife during pendency of 
divorce action, where he had been 
denied right to testify as a witness 
at contempt hearing in defense of 
the charge or mitigation of the pun¬ 
ishment concerning reason why he 
disobeyed the order. 

Tex.—Ex parte Holden, 190 S.W.2d 
485, 144 Tex. 295. 

Ckmduot or remarks held not to de¬ 
prive party of due process 

(1) Generally. 

Md.—^Durkee v. Murphy, 29 A.2d 253, 
181 Md. 269. 

Mo.—^Nelson v. Massman Const. Co., 
App., 120 S.W.2d 77, certiorari 
quashed State ex rel. Massman 
Const. Co. V. Shain, 130 S.W.2d 
491, 344 Mo. 1003. 

( 2 ) In proceeding for appointment 
of a guardian over an incompetent* 
probate judge’s comments that one 
of objectors to appointment was sub¬ 
ject to criticism for acting with re¬ 
spect to incompetent’s estate, with¬ 
out disclosing the ihcompetency, did 
not show such bias, prejudice, or 
unfairness that objectors were de¬ 
nied due process of law. 

U.S.—^Ward v. Booth, C.A.Hawaii, 
197 F.2d 963. 33 A.L.R.2d 1134. 

54.8 Md.—^Durkee v. Murphy, 29 A. 
2d 253, 181 Md. 259. 

54.10 Md,—^Durkee v. Murphy, su¬ 
pra. 

SCanifestation of Impatlenoe with tes- 
iimony' 

The trial judge’s manifestation of 
impatience because of plaintiff’s 
garrulity in testifying did not vio¬ 
late plaintiff’s constitutional right to 
due process of law, especially in ab- 
sencse of jury whose views might be 
affected thereby. 

Ky,—O’Brien v. O’Brien, 172 S.W. 2 d 
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595, 294 Ky. 793, certiorari denied 
64 S.Ct. 518, 321 U.S. 767. 88 L.Ed 
1063, rehearing denied 64 S.Ct! 
1052, 322 U.S. 769, 88 L.Ed. I 594 ! 
54-12 Pa.—^In re Garrett’s Estate, 94 
A.2d 357, 372 Pa. 438, certiorari 
denied Wismiller v. Garrett’s Es¬ 
tate, 73 S.Ct. 1138, 345 U.S. 996, 97 
L.Ed. 1403, rehearing denied 74 S 
CL 16, 346 U.S. 842, 98 L.Ed. 362.’ 
Frooeeding to determine 

In proceeding to determine heir¬ 
ship of seventeen million dollar es¬ 
tate to which there were twenty-six 
thousand claimants, there was no ob¬ 
ligation on master or court to assist 
a claimant to prove her claim, and 
refusal to show- claimant, "whose 
story was improbable, the Investiga¬ 
tion records obtained by the court 
wais not a denial of due process. 
Pa.—In re Garrett’s Estate, 94 A2d 
357, 372 Pa. 438, certiorari denied 
'Wisnailler v. Garrett’s Estate, 73 
S.Ct. 1138, 345 U.S. 996, 97 LEd. 
1403, rehearing denied 74 S.CL 16, 
346 U.S. 842, 98 L.Ed. 362. 

54.14 U.S.—Rosenberg v. Baum, C. 

G.A.Kan., 153 P.2d 10, 

54.16 Ind.—^Armes v. Pierce Gover¬ 
nor Co., 101 N.E.2d 199, 121 Ind. 
App. 666 . 

“It is an essential part of pro¬ 
cedural due process that a party to 
a suit should have the right to In¬ 
terrogate the witnesses upon whose 
evidence the decree is based.” 

Miss,—^Wisdom v. Stegall, 70 So.2d 43, 
45, 219 Miss. 776. 

54.18 Cal.—Smith v. Smith, 270 P. 
2d 613, 125 Cal.App.2d 154—'Walker 
Mining Co. v. Industrial Accident 
Commission, 95 P.2d 188, 35 Cal 
App. 2d 257. 

Boundaory dls^te 

In suit involving boTmdary dis¬ 
pute, trial court’s refusal to allow 
plaintiffs to interrogate surveyor up¬ 
on whose survey trial court’s decree 
was based, was error contravening 
plaintiffs’ rights to procedural due 
process. 

Miss.—Wisdom v. Stegall, 70 So.2d 
43, 219 Miss. 776. 

BeportatioaoL proceedings 

(1) "Whether denial of alien’s right 
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§ 625. Judgments and Executions 

a. Judgments in general 

b. Change or vacation of judgment 

c. Enforcement or execution 

a. Judgments in General 

Due process of law is applicable to all judgments, and 
a Judgment is invalid where it has no foundation of pro¬ 
cedural due process. 

The due process of law requirements of the fed¬ 
eral and state constitutions are applicable to all 
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ju?dgments.54.50 process of law is essential to 

a valid judgment,and a void judgment confers no 
rights under the due process clauses.55-5 A judg¬ 
ment or decree is invalid where it has no foundation 
of procedural due process,^as where there is 
an absence of notice and opportunity to Ipe 
lieard.55.15 

No judgment of a court affords due process of 
law if rendered without jurisdiction,55.20 a judg¬ 
ment is void for want of due process where the 


to cross-examine persons whose ex 
parte report of investigation was 
considered in deportation hearing 
was sufficiently prejudicial to vio¬ 
late due process, depended on wheth¬ 
er evidence was vital to decision, 
and was matter of proof which could 
not he resolved on motion to dismiss. 
D.C.—Sardo v. McGrath, 196 P.2d 20, 
90 tr.S.App.D.C. 195. 

(2) The refusal to produce one of 
the government’s material witnesses 
for cross-examination in a deporta¬ 
tion proceeding, unless the alien 
would disclose what he expected to 
prove and deposit the costs, denied 
due process of law. 

—Ex parte Jackson, D.C.MonL, 
26S F. 110, appeal dismissed, C. 
a A., Andrews v. Jackson, 267 F. 
1022. 

(3) Lack of opportunity for aliens’ 
counsel to cross-examine immigra¬ 
tion inspector in case of one of two 
aliens, sought to be deported, be¬ 
cause inspector simply made state¬ 
ment not under oath therein, held 
not to warrant aliens* discharge in 
habeas corpus proceedings for de¬ 
nial of due process and unfair hear¬ 
ing. 

U.S.—^Reynolds v. XJ. S. ex rel. Koleff, 
C.C.A,Ind., 70 P.2d 39, certiorari 
denied U. S. ex rel. KoleflC v. Reyn¬ 
olds, 55 S.Ct 105 (two cases), 293 
U.S. 690, 79 L.Ed. 686. 

Support paroceedin^ 

In a proceeding to adjudicate a 
support order for illegitimate child, 
refusal to permit mother to cross- 
examine father of child as to his 
financial situation and earning abil¬ 
ity on ground that trial court had 
already informed itself thereof, con¬ 
stituted a denial of due process of 
law. 

Minn.—^tate v. Sax, 42 N.W.2d 680, 
231 Minn. 1, 18 A,L.R.2d 929. 

54.50 Ky.—^Wilburn v. Wilburn, 178 
S.W,2d 585, 296 Ky. 781. 

A iudgmesit, graaitiiLg to 

strike motloiL for snmiuAry' judgmevit 
as insufficient, was erroneous €is de¬ 
nying due proce^. 

Ala.—^Harris v. Barber, 186 So. 160, 
237 Ala. 138. 


Ooatradictory judgm^ts held to vio¬ 
late guarantee 

U.S.—Montgomery v. Eidson, D.C. 
Mo., 123 F.Supp. 292—Houston v. 
Eidson, D.C.Mo., 119 F.Supp. 778. 

Contempt decree 

In suit to compel removal of build¬ 
ings from certain land pursuant to 
deed to state or in alternative for 
injunction to restrain interference 
with state in its removal of build¬ 
ings, decree that defendants would 
be held in contempt if they should 
refuse to obey writ of mandamus, 
irrespective of any reasons or cir- 
cumstginces that might arise which 
would purge them of the charge of 
contempt and award of damages for 
cost of removal of building irrespec¬ 
tive of what such expense might be, 
violated the constitutional guaranty 
of due process of law and would be 
set aside. 

Tex.—^White v. State, Civ.App., 122 
S.W.2d 714, 

DeclaratioiL of rights 
Where general objection to intro¬ 
duction of evidence under complaint 
was sustained in action seeking dec¬ 
laration of rights under written 
agreement, parties are not entitled 
to findings, and filing of finding and 
judgment thereon was a denial of 
due process of law to party against 
whom judgment was rendered. 

Cal.—Flynn v. Flynn, 229 P.2d 5, 
103 Cal.App.2d 91. 

Divorce judgments 
Ky,—Wilburn v. Wilburn, 178 S.W.2d 
585, 296 Ky. 781. 

K.T.—Chapman v. Chapman, 132 N.Y. 
S.2d 707, 284 App.Div. 504, appeal 
denied 134 N'.Y.S.2d 173, 284 App. 
Div. 857, motion denied 138 N.Y.S. 
2d 709, 285 App.Div. 991. 

ZTuno pro tunc judgment 

Court’s effort to enter nunc pro 
tunc judgment against principal debt¬ 
or over year after writ of garnish¬ 
ment was issued, and without state¬ 
ment of claim being filed, was denial 
of due process. 

Pa.—General Maintenance Engineers 
V. Pacific Vegetable Oil Corp., 104 
A.2d 505, 176 Pa.Super. 360. 

55. Mich.—Ward v. Hunter Ma¬ 
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chinery Co., 248 N.W. 864, 263 
Mich. 445. 

55.5 Tex.—Commander v. Bryan, 
Giv.App., 128 S.W.2d 1008. 

55.10 Cal.—Rediker v. Redlker, 221 
P.2d 1, 35 CJaI.2d 796, 20 A.L.R2d 
1152. 

Extrinsic or collateral fraud prac¬ 
ticed by the successful party to a 
suit, whereby the unsuccessful party 
was prevented from exhibiting fully 
his case, so that there was no real 
contest, renders the decree invalid as 
lacking a basis of procedural due 
process of law. 

N.J.—Wolff v. Wolff, 34 A-2a 150, 134 
N.J.Bq. 8. 

55.15 N.J.—^Hyman v. Muller, 62 A. 
2d 221, 1 N.J. 124. 

Taylor v. Phox Bus Co., 20 A.2d 
343, 129 N.J.Eq. 610. 

N.Y.—^People ex rel. Van Dyk v. Van 
Dyk, 33 N.Y.S.2d 766. 

Okl.—^Producers Inv. Co. v. Colvert, 
100 P.2d 1006, 187 OkL 59. 

Pa.—Appeal from Audit of Blythe 
Tp. School Dish, Com.Pl., 8 Sch. 
Reg. 217. 

Va.—Harris v. Deal, 64 S.E.2d 161, 
189 Va- 675. 

Wash.—State ex reL Adams r. Su¬ 
perior Court of State, Pierce Coun¬ 
ty, 220 P.2d 1081, 36 Wash.2d 868. 
Default judgsneut 

U.S.—^Bass V. Hoaglajod, C-A,Tex., 172 
P.2d 205, certiorari denied 70 S.Ch 
57, 338 U.S. 816, 94 L.Ed. 494. 

Ariz.—Phoenix Metals Corp. v. Roth, 
284 P.2d 645, 79 Arix 106. 

Fla—Atlantic Coast Line R. Co. v. 
Lake County Citrus Sales, 48 So.2d 
922. 

N.M.—Adams & McGahey v. Nefil, 276 
P.2d 913, 58 N.M. 782, 

55.20 N.J.—Taylor v. Phox Bus Co,, 
20 A-2d 343, 129 N.J.Eq. 610. 

N.Y.—^Van Dusen v. Sturm, 8 N.Y.S. 
2d 767, reversed on other grounds, 
12 N,Y.S.2d 133, 267 App.Div. 914. 
Okl,—^Producers Inv. Co- v, Colvert, 
100 P.2d 1005, 187 OkL 69. 

A Judgmen^t in wltiiont Juxls- 
diotlon over the zes is not due proc¬ 
ess. 

Md.—Staley v. Safe Deposit & Trust 
Co. of Baltimore, 56 A.2d 144, 189 
Md. 447. 
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court exceeds its jurisdiction,as where it renders 
a judgment not authorized by the pleadings, evi¬ 
dence, or findings,57 or without service of process 
sufficient to bring the parties before the court, as 
considered supra § 619, or without any judicial 
determination of the facts which alone can support 
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it,58 or against an individual for a debt of the nni- 
nicipal corporation of which he is an officer.59 

A judgment or decree which is merely erroneous 
does not amount to a denial of due process of 
law,59'5 and irrespective of its correctness on the 


56. U.S.—^Brinkerhoff-Paris Trust & 
Saving’s Co. v. Hili; Mo., 50 S.Ct. 
451, 281 U.S. 673, 74 L.Ed. 1107, 
certiorari denied 50 S.Ct. 86, 280 

U. S. 604, 74 L..Ed. 648, revoked 50 
S.Ct 152, 280 U.S. 550, 74 U.Ed. 
608, conformed to 42 S.W.2d 23, 328 
Ho. 836—Postal Telegraph Cable 
Co. V. City of Ne-wport, Ky., 38 S. 
Ct. 566, 247 U.S. 464, 62 U.Ed, 1215. 

Hart r. Wiltsee, C.C.A.Mass., 19 
F.2d 903, certiorari denied Wiltsee 

V. Hart 48 S.Ct. 119, 275 U.S. 559, 
72 L.Ed. 426, certiorari denied Wilt¬ 
see V. Hart, 48 S.Ct. 119, 275 U.S. 
559, 72 Lr.Ed. 426. 

Garland Co. v. Pilmer, D.C.Cal., 1 
P.Supp. 8. 

The Fred E. Richards, D.C.K-.T., 
248 F. 956—Gillispie v. Riggs, D.C. 

W. Va., 248 P. 843, affirmed Gilles¬ 
pie V. Riggs, 253 P. 943, 165 C.C. 
A. 385. 

Ala.—Warren v. Ellis, 150 So. 484, 
227 Ala. 497—Wise v. Miller, 111 
So. 913, 215 Ala. 660. 

Fla.—Kurtz v. Kurtz, 150 So. 785, 
112 Fla, 619. 

Ill.—Booz V. Texas, etc., R. Co., 95 
N.B. 460, 250 Ill. 376. 

N.Y.—Battalico v. Knickerbocker 
Fireproofing Co., 294 N.T.S. 481, 
250 App.Uiv. 258 —Scanlon v. 

Kuehn, 232 N.T.S. 592, 225 App.rdv, 
256. 

In re Andrus^ Will, 281 NT.T.S. 
831, 156 Misc. 268. 

K.D.—State v. Schelin, 230 N.W. 9, 
69 N.I>. 386. 

Okl.—Seal v. Banes, 35 P.2d 704, 168 
Okl. 550. 

Fa.—Commissioners of Sinking Fund 
of City of Philadelphia v. City of 
Philadelphia, 188 A. 314, 324 Pa. 
129—^Ladner v. Siegel, 148 A. 699, 
298 Fa. 487, 68 A.L.R. 1172—Sham- 
be V, Delaware <& H. R. Co., 135 A. 
755, 288 Pa. 240. 

R,I.—^Puller V. Fuller, 139 A. 662, 
49 R,I. 45. 

Tex.—^Davis v. Stamford Mill & Ele¬ 
vator Co., Civ.App., 260 S.W. 1081. 
Vt—In re Hanrahan*s Will, 194 A. 
471. 

Va,—Sauls v. Thomas Andrews & Co., 
175 S.E. 760, 163 Va. 407. 

Act purporting to validate an. order 
which is void for want of jurisdiction 
would "Violate constitutional provi- j 
siona forbidding an attempted exer¬ 
cise of judicial power and would 
therefore contravene due process of 
Istr. 

CaL-^In re Schwartz' Estate, 197 P. 
2d 223, 87 Cal.App.2d 669. 


Jurisdictton over defendant 

Interpreting statute and rule au¬ 
thorizing amendment of complaint 
or counterclaim in action for divorce, 
annulment of marriage or separate 
maintenance as giving court which 
had acquired jurisdiction over de¬ 
fendant as to original cause of action 
jurisdiction to render judgment on 
ne-w cause of action added or sub¬ 
stituted by amendment when defend¬ 
ant "was no longer subject to jurisdic¬ 
tion of the state would amount to de¬ 
priving defendant of due process of 
law in violation of Fourteenth 
Amendment. 

N.J.—Schuster v. Schuster, 74 A.2d 
420, 9 Nf.J.Super. 11. 

Word within constitutional 

I provision **nor shall any State de- 
! prive any person of life, liberty, or 
property, without due process of 
j law,'* held to include decision of 
S courts. 

; Pa.—Commissioners of Sinking Fund 
S of City of Philadelphia v. City of 
Philadelphia, 188 A. 314, 324 Pa. 

I 129. 

^ Omlssioa of mandatory statatoxy re~ 
quiremeaits 

A judgment, committing woman to 
Insane hospital, which did not recite 
that notice of proceedings had been 
served, nor that woman was “a fit 
subject to be sent to a hospital,” nor 
order clerk to transmit certified copy 
of judgment to hospital superintend¬ 
ent “forthwith,” was invalid as de¬ 
nying due process of law for failure 
to follow majidatory statutory re¬ 
quirements. 

Mo.—Eix parte McLaughlin, App., 105 
S.W.2d 1020. 

XAvalidity of statute 

Statute purporting to confer juris¬ 
diction to alter, amend, and annul 
decree for alimony entered previous 
to its adoption held to deny due proc¬ 
ess. 

R.I,—^Fuller v. Fuller, 139 A. 662, 49 

R. L 45. 

57. U.S.—^Williams v. Tooke, C.C.A. 
Tex., 108 F.2d 758, certiorari denied 
61 S.Ct. 8, 311 U.S. 655, 85 L-Ed. 
419. 

N.Y.—^Henry Cheney Hammer Co. v. 
Collins, 196 N.T.S. 25, affirmed Hen¬ 
ry Cheney Hammer Co. v. Collins, 
Utica Gas & Electric Co., 166 N.T. 

S. 1126, 172 App.Div. 932. 

Sta-temeoit ot claim 

Judgment of a court on a subject j 
of litigation within its jurisdiction, | 
but not brought before it by any | 
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statement or claim of the parties, is 
void, as lacking in due process. 
Ohio.—Boyle v. Public Adjustment & 
Const. Co., 93 N.E.2d 795, 87 Ohio 
App. 264. 

Referee’s report 

Where referee’s report showed that 
he based his conclusions as to wheth¬ 
er judgment debtor's property was 
personal or real solely on his person¬ 
al examination thereof, without hear¬ 
ing evidence, and that his final deter¬ 
mination was based entirely on fea¬ 
ture of attachment of personalty to 
j real property, entry of judgment con¬ 
firming referee's report was prejudl- 
[ cial error as involving no due process 
of law. 

Ohio.—^Long & Allstatter Co. v. Wil¬ 
lis. App., 47 N.E.2d 414. 

Transcript of testimony before maji, 
ter 

Where master died after testimony 
had closed but before he made a re¬ 
port and district court did not see 
the witnesses, the rendition of judg¬ 
ment on basis of a transcript of tes¬ 
timony before master was not in ac¬ 
cord with due process. 

U.S.—Smith V. Dental Products Co., 
C.C.A.in., 168 F.2d 516. 

58. Ill.—^Hultberg v. Anderson, 97 
N.E. 216, 252 Ill. 607. 

12 C.J. p 1238 note 67. 

59- Ill.—Badenoch v. Chicago, 78 N. 

E. 31, 222 Ill. 71. 

593 U.S.—Shemaitis v. Reid, C.A. 
Ill., 193 F.2d 119—Williams v. 
Tooke, C.C.A.Tex., 108 F.2d 758, cer¬ 
tiorari denied 61 S,Ct, 8, 311 U.S. 
655, 85 L..Ed. 419—Bristow Bat¬ 
tery Co. V. Board of Com'rs of 
Rogers County, Okl., C.C.A.Okl., 37 

F. 2d 504, rehearing denied, C.C.A., 
38 F.2d 562, certiorari denied 51 S. 
Ct. 23, 282 U.S. 843, 75 L.Ed. 748. 

Ky,—Country Distillers Products v. 
Samuels, Inc., 217 S,W.2d 216, 309 
Ky. 262. 

Mo.—Odom V. Langston, 205 S.W.2d 
518, 356 Mo. 1140—Campbell v. St 
Louis Union Trust Co., 139 S.W. 
2d 935, 346 Mo. 200, 129 AL.R. 316. 
Ohio.—Holmes v. Bowen, 19 N.EL2d 
974, 60 Ohio App. 168. 

Entry of judgment or decree 
A mere error in entering a judg¬ 
ment or decree does not deprive the 
losing party of the benefit of due 
process of law. 

Ill.—Abrams v. Awotin, 67 N.K2d 
464, 388 Ill. 42—Paus' Estate, 53 N. 
E.2d 142, 385 Ill. 550, transferred, 
see, 57 N.E.2d 212. 324 IIl.App. 68 
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facts or the law, or both, a judgment or decree suffi- due observance of essential procedural require- 
ciently complies with due process of law if rendered ments.®^ Due process is satisfied when the judg- 
by a court of competent jurisdiction and based on ment does not go beyond that to which the plaintiff 


_Baumgardner v. Boyer, 62 N.E.2d 

247, 384 Ill. 584—Merlo v. Public 
Service Co. of Northern Illinois, 45 
N.E.2d 665, 381 Ill. 300, followed in 
45 N.E.2d 677, 381 Ill. 336—Mc- 
Ilvaine v. City Nat. Bank & Trust 
Co.. 21 N.E.2d 737, 371 Ill. 565, 
transferred, see, 42 N.E.2d 93, 314 
IIlJ^uPP. 496. 

eo. U.S.—Corrigan v. Buckley, App. 

D.C.. 46 S.Ct. 521, 271 U-S. 323, 70 
I*.Ed. 969—Bullock v. State of 
Florida ex rel. Railroad Commis¬ 
sion of State of Florida, 41 S.Ct. 
193, 254 U.S. 513, 65 L.Ed. 380. 

State of Kansas ex rel. Beck v. 
Occidental Life Ins. Co., C.C.A.Kan., 
95 F.2d 935—McLellan v. Automo¬ 
bile Ins. Co. of Hartford, Conn., 

C. C.A.Ariz., 80 P.2d 344. 

Bryan v. Bryan, D.C.S.C., 109 F. 
Supp. 366—In re Hotel Charles Co.. 

D. C.Mass., 12 F.Supp. 734. 

Ala.—Laird v. Tully, 125 So. 392, 220 
Ala. 380, certiorari denied 50 S.Ct. 
460, 281 U.S, 761, 74 L.Ed. 1170. 

Ark.—Chicago, R L & P. Ry. Co. v. 
McBride, 206 S.W. ‘149, 136 Ark. 
193, certiorari denied 39 S.Ct. 259, 
249 U.S. 601, 63 L.Ed. 797. 

Cal.—Los Angeles County v. Superior 
Court in and for Alameda County, 
18 P.2d 112, 128 Cal.App, 522. 

P.C.—Operative Plasterers" and Ce¬ 
ment Finishers* International Ass’n 
of U. S. and Canada v. Case, 93 F. 
2d 56, 68 App.D.C. 43. 

Societe Internationale Pour Par¬ 
ticipations Industrielles Et Com- 
merciales, S. A. v. McGranery, D.C., 
111 F.Supp. 435, 14 F.R.D, 44. 

Fla.—City of Winter Haven v. A. M. 
Klemm & Son, 181 So. 153, rehear¬ 
ing denied 182 So. 841. 

Ga—Norman v. State, 156 S.E. 203, 
171 Ga 527. transferred, see, 160 
S.B. 522, 44 Ga.App. 92—^Morris v. 
Tatum. 178 S.E. 167, 50 GaApp. 
315. 

HI.—De La Cour v. De La Cour, 2 N. 

E. 2d 896, 363 Ill. 645—Heine v. De¬ 
gen, 199 N.E. 832, 362 Ill. 357—^Mur¬ 
phy V. Murphy, 175 N.E. 378, 343 
III. 234—^Anderson v. Inter-State 
Business Men*s Acc. Ass*n, 174 N.E. 
873. 342 III. 612—^Valerius v. Perry» 
174 N.B. 29, 342 IlL 147—Genslin- 
ger v. New Illinois Athletic Club of 
Chicago, 163 N.E. 707, 332 Ill. 316, 
reversed on other grounds 171 N.E. 
S14, 339 III. 426. 

Himmel v. Straus, 6 N.E.2d 494, 
288 Ill.App. 566. 

Ind.—Indian Refiningr Co. v. Taylor, 
143 N.E. 682, 195 Ind. 223. 

Iowa—^Davis v. Rudolph, 45 N.W.2d 
886, 242 Iowa. 589—Hoskins v. Ho¬ 
tel Randolph Co., 211 N.W. 423, 203 
Iowa 1152, 65 A.L.R 1125, certio¬ 
rari denied Otis Elevator Co. v. 


Hoskins, 48 S.Ct. 122, 275 U.S. 566, 
72 L.Ed. 429. 

Kan.—Fischer v. Leach, 258 P, 295. 
124 Kan. 97, certiorari denied Leach 
V. Fischer. 48 S.Ct. 213, 276 U.S. 
618, 72 L.Ed. 734—^Ely v. Wichita 
Natural Gas Co., 165 P. 284, 100 
Kan. 441. 

Ky.—Equitable Life Assur. Soc. of 

U. S. V. Patrick, 73 S.W.2d 49, 255 
Ky. 290. 

La—Miami Corporation v. State, 173 
So. 315, 186 La. 784. 

Mass.—^New England Oil Refining Co. 

V. Canada Mexico Oil Co., 174 N.E. 
330, 274 Mass. 191—Tucker v. Co¬ 
lumbian Nat. Life Ins. Co., 122 N. 

E. 285, 232 Mass. 224. 

Minn.—State Bank of New Prague 

V. American Surety Co. of New 
York. 288 N.W. 7, 206 Minn. 137— 
Reed v. Village of Hibbing, 184 N. 

W. 842, 150 Minn. 130. 

Mo.—Seigle v. First Nat. Co., 90 S. 

W.2d 776, 338 Mo. 417, 105 A-L.R. 
181—Flinn v. Gillen, 10 S.W.2d 
923, 320 Mo. 1047. 

Abbott V. Seamon, App., 229 S.W. 
2d 695—City of Sturgeon v. Wa¬ 
bash Ry. Co., 17 S.W.2d 616, 223 
Mo.App. 633. 

N.jr. —536 Broad St. Corp. v. Valeo 
Mortg. Co., 75 A.2d 865, 5 N.J. 393. 
N.Y. —^Northwestern Tel. Co. v. W. U. 
Tel. Co., 99 N.T.S.2d 331, 197 Misa 
1075. 

N.C.—^Pridgen v. Pridgen, 166 S.E. 
591, 203 N.C. 533. 

Pa—Ladner v. Siegel, 148 A. 699, 
298 Pa 487, 68 A.L.R. 1172—Amer¬ 
ican Trust Co. V. Kaufman, 135 A. 
210. 287 Pa 461. 

S.D.—^Kluthe V. Hammerquist, 188 N. 
W. 749, 45 S.D. 476. 

Tex.—Galveston, H. & S. A- Ry. Co. 
V. Mullen, Civ.App., 198 S.W. 409, 
error refused. 

Va—Chesapeake & O. Ry. Co. v. Wil¬ 
liams Slate Co., 129 S.E. 499. 143 
Va 722, error dismissed 4$ S.Ct 
202, 269 U.S. 640, 70 L.Ed. 401. 
Wash.—North River Transp. Co. v. 

Denney, 271 P. 589, 149 Wash. 489. 
VVis.—Chippewa Valley Securities Co. 

V. Herbst, 278 N.W. 872. 

12 C.J. p 1238 note 50. 

“A state cannot be deemed guilty 
of a violation of the federal consti¬ 
tutional provision relating to due | 
process because one of its courts, 
while acting within its jurisdiction, 
has made an erroneous decision." 
Cal.—Gray v. Hall, 265 P, 246, 253, 
203 Cat 306. 

Conourreiioe of judges 

Provisions of court of claims act 
authorizing the taking of testimony 
and the hearing of argruments by one 
or more judges, but requiring the 
judgment to be the concurrence of at 
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least two judges, complies with due 
process clause. 

N.Y.—Rockaway Pacific Corporation 
V. State. 196 N.Y.S. 899, 119 Misc. 
550, affirmed 198 N.Y.S. 944, 206 
App.Div. 642. 

Absence of formal 

(1) Where notice was in fact given 
to alleged insane person, the absence 
of formal finding of notice to alleged 
insane person in order of court ap¬ 
pointing guardian was not a denial of 
due process. 

U.S-—Ward v. Booth, C.A.Hawaii, 197 

F.2d 963, 33 A,L.R.2d 1134. 

(2) Where probate judge heard ev¬ 
idence, including report of psychia¬ 
trist. and ruled that evidence was 
sufficient to show necessity for 
guardian and the substance and form 
of order appointing guardian were in 
conformity with law, absence of for¬ 
mal findings of insanity by probate 
judge appointing guardian was not 
denial of due process of law. 

U.S.—Ward v. Booth, supra. 

Default judgment 

(1) Entry of default judgment for 
failure to answer within time allowed 
amended complaint, substantially 
same as original complaint, while an¬ 
swer to original complaint was on 
file, held not denial of due process of 
law. 

Cal.—Gray v. Hall, 26S P. 246, 203 
Cal. 306. 

(2) Where defendant's default in 
personal injury action oceurred in 
1938, but plaintiff did not seek to en¬ 
ter default judgment until June 25, 
1948, more than nine months after 
effective date of statute providing 
that a plaintiff may take judgment 
by default within one year after fil¬ 
ing proofs with clerk, applicattion of 
statute to plaintiff to prevent entry 
of default judgment was not a denial 
of due process. 

N.Y.—Yadwetsky v. Dickinson, 81 N. 

Y.S.2d 836. 

Xntexest 

Although existing judgment 
against a county on noninterest-bear¬ 
ing warrants provides for interest 
from date at a specified rate, judg¬ 
ment creditor is not deprived of prop¬ 
erty, within the Fourteenth Amend¬ 
ment by Acts Ark.1893 p 145, pro¬ 
viding that no such judgment shall 
bear Interest after passage of the 
act. 

U.S.—Missouri & Arkansas Lumber & 
Mining Co. v. Greenwood Dist, of 
Sebastian County, Ark., 39 S.Ct. 
202, 249 U.S. 170. 63 L.Ed. 533. 

Mere Oissatisfaotloa 

That property owner was dissat¬ 
isfied with ruling of tribunal in pro¬ 
ceeding for taking of property does 
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was entitled on the facts pleaded and proved.®®-^ 
It is not a denial of due process for judgment to 
be rendered by a judge taking office after the trial 
on a reading of the stenographic record of the 
evidence nor is the due process clause neces¬ 
sarily violated by the entry of a summary judg¬ 
ment,or by a judgment non obstante veredicto 
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nor does the due process doctrine grant the right 
to litigate the same question twice, and a judgment 
complies with due process although depriving a 
litigant of a defense made in the court below.64 

A judgment against a party is not rendered void 
for want of due process by reason of a change in 
the procedure to conform to a statute enacted after 


not justify contention that he was 
deprived of due process. 

Cal.—City of Los Angeles v, Oliver, 
283 P. 298, 102 Calj^pp. 299. 

Personal Jndlgment 

Statute providing that where juris¬ 
diction is acquired over a person who 
is outside of the state by publication 
of summons in accordance with stat¬ 
utes, court shall have power to ren¬ 
der a personal judgment against such 
person only if he was personally 
served with a copy of the summons 
and complaint, and was a resident 
of the state at the time of the com¬ 
mencement of the action or at the 
time of the service, satisfies require¬ 
ment of procedural due process. 

Cal.—^Allen v. Superior Court in and 
for Los Angeles County; 259 P.2d 
905, 41 CaL2d 306. 

Staferrte Tesp^ctijiff partition decree 
Statute regarding partition suits 
when person not in being has inter¬ 
est, as cotenant, held not unconstitu¬ 
tional as denial of due process. 

Iowa,—^Mennig v. Howard, 240 N.W. 
473, 213 Iowa 936. 

Validity ander local law of islaads 
A judgment of the district court of 
St Thomas and St John, Virgin Is¬ 
lands, in a suit in admiralty quasi 
in rem against a schooner for repairs, 
although rendered on the return day 
of summons served on the master, 
and not in accordance with the pro¬ 
cedure under the system of laws of 
the United States, was a final judg¬ 
ment not invalid as depriving 
the owner of his property without 
due process of law, but valid as in 
accordance with due process under 
the local law, retained in force in 
the Virgin Islands by Act March 3, 
1917 § 2, Comp.St.l918, Comp.St. 

SuppLAnnotl919 f 3924^b, 

U.S.—The Edgewood, C.C.A.Virgin Is¬ 
lands, 279 F. 348. 

JvMgmaLtB or decrees upheld 

(1) Generally. 

U.S.—Medombs v. West C-ClA.Pla., 
155 P.2c( 601. 

CaL—Taylor v. Western States Land 
& Mort^. Co., 176 P.2d 975, 77 Cal 
; A^p.2d 869. ' 

<3olot~Brightoii Uitch Co. v. City of 
jEnglewood, 237 P.2d 115. 124 COIo. 
S55.' ’ ' 

Did—Slaughter v. Slaughter, 171 F. i 
-^ 129/83 U.SjVlPP.D.C. SOI—Loc&- 
^ wood V. Lockwood, 150 F.2d 923, 82 
lOS. 


Ga—Morris v. First Nat. Bank of 
Atlanta, 42 S.E.2d 215, 202 Ga 51, 
certiorari denied 68 S.Ct. 63, 332 
U.S. 761, 92 L.Ed. 346. 

Stewart v. Peerless Furniture 
Co.. 28 S.B.2d 396, 70 GaApp. 236. 
Kan.—Carrigg v. Anderson, 205 P.2d 
1004, 167 Kan. 238, 9 A.L.B.2d 545. 
La—^Parish of Jefierson v. Texas Co., 
189 So. 580, 192 La 934, certiorari 
denied 50 S-CL 138, 308 U.S. 601, 84 
L.Ed. 603. 

Mo.—Brown v. Montgfomery, 193 S. 
W.2d 23, 354 Mo. 1041—Lucas v. 
Central Missouri Trust Co., 162 
S.W.2d 669, 349 Mo. 537. 

N.Y.—Connolly v. Bell, 141 N.Y.S.2d 
753, 286 App.Div. 220. 

W.Va—Pahll v. Cook, 65 S.E.2d 570, 
136 W.Va 833. 

(2) Judgment in action to remove 
cloud on title. 

Colo.—Jones v. Sturgis, 199 P.2d 645, 
118 Colo; 579. 

(3) Decree restraining engagement 
in securities business. 

N.J.—Wilentz v. Edwards, 36 A.2d 
423, 134 N.J.Bq. 522. 

(4) Where decree for foreclosure 
of mortgage and for sale of mort¬ 
gaged property provided for an exe¬ 
cution on any deficiency judgment 
against one maker of mortgage note 
but not against other maker, and de¬ 
ficiency judgment was entered 
against both, the judgment against 
the other was not lacking in due 
process; 

Ill,—State Bank of St, Charles v. 
Burr, 31 N.B.2d 798, 376 UL 379. 

60.5 N.Y.—Connolly v. Bell, 141 N.Y. 
S.2d 753, 286 App.Div. 220. 

JudgmeiLt held not erteaided beyond 
scope of issues 
N.Y.—Connolly v. Bell, supra 

61. La—Barrow v. Duplantis, 116 
So. 572, 165 La 1101. 

62. Cal,—Cowan Oil & Refining Co. 
V, Miley Petroleum Corporation, 
295 P. 504, 112 Cal-App., Supp,, 773, 

Mich.—Robertson v. New York Life 
Ina Co., 19 N.W.2d 498. 312 Mich. 
92, certiorari denied 66 S.Ct. 470, 
326 U.S. 786, 90 L.Ed. 477, rehearing 
denied 66 S.Ct 896, 327 U.S. 818, 
90 LEd. 1041—Peoplei'S' Wayn€> 
County Bank v. Wolverine Box Co., 
236.N.W. 170. 250 Mich. 273, 59 A. 
liwR. 1024. ^ 

N.J.—Nolle V. Nannino, 154 A, 831; 
167 N.J.Law 462. 
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Assessment 

Fact that summary judgment in 
action by Commissioner of Insurance 
as liquidator of mutual insurance 
company, to recover assessment 
again'st holder of policy issued hy 
company, gave right to issue execu¬ 
tion and levy upon holder’s property 
did not constitute a denial of due 
process of law, in absence of allega¬ 
tion that order of assessment was 
void for want of such notice as at 
common law was requisite to due 
process. 

Wis.—^Duel V. Ramar Baking Co. 18 
N.W.2d 345, 246 Wis. 604. 

Opportunity for defeoase 
Constitutional requirement of due 
process is met by summary judg¬ 
ment law if defendant is given op¬ 
portunity to be heard. That defend¬ 
ant may be deprived of opportunity 
to defend by external circumstances 
does not render summary Judgment 
law unconstitutional. 

Mich.—^People’s Wayne County Bank 
V. Wolverine Box Co., 230 N.W. 
170, 250 Mich. 273, 69 AL.R 1024. 

63. Pa.—Coffey v. The Maccabees; 
140 A 551, 292 Pa. 58. 

64. U.S.—^Baldwin v. Iowa State 
Traveling Men’s Ass'n, Iowa, 51 
S.Ct. 517, 283 U.S. 522, 75 L.Ed. 
1244. 

Mo.—^Metcalf v. American Sur. Co. of 
N. Y,, 232 S.W.2d 526, 360 Mo. 1043, 

Jnrisdictioiial facts 

Where Massachusetts citizen and 
resident appeared and contested di¬ 
vorce suit instituted in Florida by 
his wife, due process of law did not 
demand that he be afforded a second 
opportunity to litigate the existence 
of jurisdictional facts. 

U.S.—Sherrer v. Sherrer, Mass., 68 S. 
Ct 1087, 334 U.S, 343, 92 LEd. 1429, 
1 AL.R.2d 1356—Sherrer v. Sber- 
rer. 68 S.'Ct. 1097; 334 U.S. 343, 93 
L.Ed. 1429, 1 ALR.2d 1355. 

Bc i f n sal to permit anotiier trial 
Where the Issues raised by plain¬ 
tiff’s amended complaint had been 
finally determined on their merits 
against plaintiff’s predecessor in in¬ 
terest in prior litigation, refusal to 
I>ei^it another trial ofi those same 
issues did not constitute a denial of 
due process. 

Cal.—Stafford v. Yerge, 276 P.M 649, 
129 Cal.App.2d 166, * 
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the suit was filed,or because it directs a party 
to be committed to jail for failure to pay alimony,®^ 
or that it was rendered on default of a party after 
notice,®'^ or because it ousts a foreign corporation 
from the state for failure to comply with valid con¬ 
ditions prescribed by statute,^^ or by reason of mere 
irregularities in procedure,or by reason of its 
overruling previous decisions^® A statute is not 
void which directs that judgments shall give prefer¬ 
ence to claims for labor,'^! or that judgments ren¬ 
dered before its passage shall cease to bear .inter¬ 
est nor is it a denial of due process fpr a state 
court to refuse to treat a decree of dismissal in the 
federal court as conclusive of a point left open by 
that court '^3 a judgment void on its face has been 
held not to involve a taking of property without 
due process since it is unenforceable^^ a statute 
making a stay bond a judgment against the surety 
does not conffict with the due process clause.^^-5 

Res judicata or conclusiveness. The requirements 


of due process of law forbid the assertion of the 
plea of res judicata against a party unless he was 
bound by the earlier litigation in which the matter 
was decided.'^^'^^ Where the party to be bound 
in a second proceeding is different from the party 
against whom the original adjudication was made, 
a close relationship between them may be necessary 
to provide due process of law.'^^-^s Subject to cer¬ 
tain exceptions,under the requirements of due 
process of law, a judgment in personam against one 
not a party to a litigation may not be enforced 
against the person or property of the absent par- 
ty.74.25 xhe principle that a judgment recovered by 
a claimant against the indemnitee in an action, the 
pendency of which the indemnitee gave due notice 
to the indemnitor and which the indemnitee re¬ 
quested the indemnitor to defend, is conclusive 
against the indemnitor in an action by the indemni¬ 
tee to recover indemnity, does not deny due process 
of law."^^*®® 


65. Conn.—O’Brien v. Flint, 51 A. 
647, 74 Conn, 502. 

66. R.L—^Audet’s Petition, 94 4^ 678, 
38 RJ. 43. ' 

67. Idaho.—Morbeck v. Brandford- 
Kennedy Co., 113 P. 89, 19 Idaho 
83. 

12 C.X p 1238 note 46. 

66. Kan.—State v. Western Union 
Tel. Co., 90 P. 2^9, 75 Kan. 609, 

12 C.J. p 1238 note 47. 

66. BAn.—Griggs t, Hanson, 121 P, 
1094, 86 Kan. 632, 52 L.ItA,,N.S., 
1161, Ann.Cas.l913C 242. 

70. U.S.—^Bristow Batteiy Co', v. 
Board of Com’rs of Rogers County, 
Okl„ C.aA.Qkl., 37 F,3d 504, re¬ 
hearing denied 38 F.2d 662, cer¬ 
tiorari denied 51 S.Ct. 23, 282 U.S. 
843, 76 L-Ud. 748. 

Ga.—^Harris v, Woodfkrd, 86 S.E. 1097, 
144 Ga. 211. 

A change of decision does noi^ de¬ 
prive one of property without due 
process of law. ‘ 

U.S.—Sunray Oil Co. v. C. I. R, p.C. 
AlO, 147 F-2d 962, certiorari denied 
66 S.Ct 1201, 325 U.S. 861, 89 L.Ed. 
1982. ' 

71. Wash.—Gleason v. Tacoma Ho¬ 
tel Co., 47 P. 894, 16 Wash. 412. 

72. Ark.—^Read v. Mississippi Coun¬ 
ty, 63 S.W. 807, 69 Ark. 365, 86 Am. 
S.R. 202, affirmed 23 S.Ct. 849, 188 
tJ.S. 739, 47 E.Ed. 677. 

12 C.J. p 1238 note 52. 

73. U.S.—Swift V. McPherson, 

14 act. 239, 232 HS. 51, 68 Ii.Ed. 

74. U.S.—^Bristow Battery Co. V. 
Board of Cotn’rs of Rogers Coun¬ 
ty, C.C.A01tU 37 F.2d 504, rehear¬ 
ing denied 38 F.^d 562, certionarl 


denied 61 S.Ct. 23. 282 U.S. 843, 76 
Lr.Ed. 748. 

Tex.—State v. Standard Oil Co., 107 
StW2d 660. 

74.5 Neb.—Baker Steel & Ma.chinery 
Co. V. Ferguson, 290 N.W. 449, 137 
Neb. 578, 131 AKR. 798. 

74.10 U.S.~Heaton v. Southern Ry. 

Co., I>.C.S.a, 119 F.Supp. 658. 
Ind^—Schwegman v. Nefit, 29 N,E.2d 
985, 218 Ind. 63. 

If regard is had for due proeees of 

law the res Judicata doctrine should 
not be extended to conclude cause of 
action against party who has never 
been heard before to present his case 
and never had opportunity to be 
heard. 

N.T.—^Romeo v. Western Express Co., 
45 N.Y.S.2d 297, 

Plain-tiff no-t party to prior aotion 
N.Y.—better v. Brown, 107 N.Y.S.2d 
‘ 856, 200 Mlsa 718^ 

74,15 U.S.—Bruszewski v. U. S., CA 
Pa, 181 F.2d 419. 

74.20 C^laiSii or representa-tivo suits 
(1) The Fourteenth Amendment 
does not compel state courts or legis¬ 
latures to adopt any particular rule 
for. establishing the conclusiveness 
of Judgments in class suits nor does 
it .compel the adoption of the par- 
tipular rules thought by the United 
States supreme court to be appropri¬ 
ate for federal courts, but there is a 
failure of duo process of law only 
where it cannot be said that the pro¬ 
cedure adapted fairly insures the pro¬ 
tection of the interests of absent par¬ 
ties who are to be bound by it. 
U.S.-^-Hansberry v. Lee, Ill., 61 S.Ct. 

116. 311 U.S. 32, 85 L.Ed. 22, 132 
' ALR 741. 

IlL—^Newberry Library v. Board of 
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Education of City of Chicago, 55 iv. 
B.2d 147, 387 HI. 86. 

(2) The Illinois supreme court, by 
adjudicating that defendants in suit 
to enjoin breach of agreement re¬ 
stricting the use of certain land were 
bound by Judgment rendered in an 
earlier litigation to which they were 
not parties, deprived them of due 
process of law where agreement did 
not purport to create a Joint obliga¬ 
tion or liability, defendants in earlier 
litigation, wh^ch was a suit to en¬ 
force agreement, were not “treated by 
pleadings, or decree as representing 
others or as foreclosing by their de¬ 
fense the rights of others, and sub¬ 
stantial interest of present defend¬ 
ants was in resisting performance, 
since all those alleged to be bound by 
agreement would not constitute a sin¬ 
gle class in any litigation brought 
to enforce it, 

U.S.—Hansberry ▼. Lee, supra. 

(3> Action against city board of 
education by holder of refunding 
bond to recover on coupon attached 
to bond brought in behalf of himself 
and aH other bondholders was not a 
class OP representative suit so as to 
nMLke order, judgment, or decree 
therein binding on other bondholders 
who did not Join in the suit, since to 
so bind such absent persons woxUd 
deprive them of due process of law. 
HI.—^Newberry Library v. Board of 
Education of Qity of Chic^tgo, su¬ 
pra. 

74L25 U.S.—^Hansberry v. Lee, HI., 61 
S.Ct 115, 311 U.S. 32, 85 UEd. 22, 
132 AL.R 741. 

HI.—^Newberry Library v. Board of 
Education of City of Chicago, 55 
N.E,2d 147, 387 HI. 85. 

74.30 Minn.—State Bank of New 
Prague v. American Surety Co. oi 
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Foreign judgments. Due process requires that no 
jurisdiction shall give effect, even as a matter of 
comity, to a judgment elsewhere acquired without 
due process.'^^*35 Foreign judgments may be en¬ 
forced without violation of due process, provided 
there was jurisdiction or the question of jurisdic¬ 
tion was concluded by the judgment sued onJ^ To 
enforce a decree for alimony rendered in another 
state in a proceeding in which defendant appeared 
and was heard is not a denial of due process^® 
Under the due process clause a foreign judgment is 
subject to collateral attack for want of jurisdiction 
of the subject matter or person.'^ 

The full faith and credit clause of the federal 
Constitution, which is considered in the CJ.S. title 
Judgments § 889, is harmonious with the due process 
clause, and the fact that the former may be ap¬ 
plicable to prevent enforcement of a void judgment 
affords no reason for denying efficacy to the latter 
by permitting entry of a judgment void for want 
of due process.*^^ The judgment of a state court 
will not be given full faith and credit if the effect 
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would be to deprive a person of his rights without 
due process of law.*^® 

Torrens land acts have been sustained as due 
process notwithstanding provisions that the final de^ 
cree in a proceeding to register title shall be con¬ 
clusive against all persons, known or unknown, 
whether or not named in the proceedings,®and 
notwithstanding their failure to provide for an af¬ 
firmative judgment for defendant.®^ 

b. Change or Vacation of Judgment 

The courts may amend or vacate a Judgment wTthoirt 
vlofating due process of law. 

Ordinarily, the judgment of a court may not be 
modified or altered by legislative action, since a 
judgment is a form of contract protected by the 
due process clauses of the state and federal ccm- 
stitutions.®^-^^ However, the courts may vacate a 
judgment without violating due process of Iaw.®i*55 
Statutes may be enacted, consistently with the 
principles of due process, by which the courts may 
be authorized to vacate certain judgments previous- 


New York, 288 N.W. 7, 206 Minn. 
137. 

74.35 XJ.S.—Griffin v. Griffin, App.D. 
a, 66 S.Ct 556, 327 U.S. 220, 90 L. 
3B3d, 635, rehearing denied 66 S.Ct. 
975, 328 U.S. 876, 90 L.Ed. 1645. 

Boivin v. Talcott, D.C.Ohio, 102 
F.Supp. 979. 

75. Mass.—^Lennon v. Cohen, 163 NT, 
B. 63. 264 Mass. 414, 

Mo.—Shearer v. Parker, 267 S.W.2d 
18. 

XTniform Poreign Probate Act, giv¬ 
ing to judgment of court of another 
state admitting will to probate same 
force and effect as original probate 
of domestic will, is not unconstitu¬ 
tional. 

Ill.—^Pratt V. Hawley, 130 NT.B. 793, 
297 HI. 244. 

Sespecting jurisdicttos. 

(1> Rendition of judgment on a 
foreign judgment, over objection that 
judgment sued on was void for in¬ 
valid service of process, held not to 
take property of defendants without 
due process of law, where judgment 
was rendered on ground that ques¬ 
tion of jurisdiction adjudicated in 
the original case could not be re¬ 
opened. 

tJ.S.—Chicago Life Ins. Co. v. Cherry, 
ni., 37 S.Ct. 492, 244 U.S. 26, 61 L. 
Hd. 964. 

(2> Foreign judgment, to be en¬ 
forceable in court of United States, 
must have been rendered on service 
which is due process of law. 
tJ.S.—Compagnie du Port de Rio de 
Janeiro v. Mead Morrison Mfg. Oo„ 
1$ F.2d 163. 


(3) Judgment against defendant, 
sued in foreign state, is void, if no 
jurisdiction was acquired over de¬ 
fendant's person, and judgment con¬ 
travenes federal constitution. 

N.T.—Harris v. Equitable Surety Co., 
226 N.T.S. 263, 131 Misc. 85. 

(4) Money judgment against non¬ 
residents must be based on personal 
service within state rendering judg¬ 
ment; *'due process," and a Swedish 
money judgment against resident and 
citizen of United States on arbitra¬ 
tion award, after service of notice 
on him in New York, was held not 
enforceable in New York. 

N.r.—Skandinaviska Granit Aktie- 
bolaget V. Weiss, 234 N.Y.S. 202, 
226 App.Div. 56. 

(5) Where Missouri corporation 
permitted decision of New York court 
that it had jurisdiction to stand, cor¬ 
poration could not have question re¬ 
opened on ground that that court 
erred. 

Mo.—Hall V. Wilder Mfg. Co., 293 
S.W. 760, 316 Mo. 812, 62 A-L.R. 
723, 

76. U.S.—^Lynde v. Lynde, N.Y., 21 
S.Ct. 655, 181 U.S. 183, 45 L.Ed. 810. 

77. Ala,—^Haas-Phillips Produce Co. 
V. Lee & Edwards, 87 So. 200, 206 
Ala. 137. 

78. U.S.—Riv^side & Dan Rjver 
Cotton Mills, Inc., v. Menefee, N. 
C., 36 S.Ct 579, 237 U.S. 189, 69 
L.Bd. 910. 

N.T.—Hodgens v. Columbia Trust 
Go., 173 N.Y.S. 304, 186 App.Div. I 
555. 

Vt.—In re Hanrahan's Will, 194 A. 
471. 


79. U.S.—Garland Co. ▼. Pilmer, D. 
C.Cal., 1 P.Supp. 8. 

Strange to decree 
Giving to a Georgia probate de¬ 
cree in personam the effect of barring 
a stranger to the decree from later 
asserting his rights to assets in an¬ 
other state would deny procedural 
due process of law. 

U.S.—^Riley v. New York Trust Cow, 
Del., 62 S.Ct. 608, 316 U.S. 343, 86 
L.Ed. 885, rehearing denied 62 S. 
Ct. 903, 315 U.S. 829, 86 L.Ed. 1223. 

80. Cal.—^Robinson v. Kerrigan, 90 
P. 129, 151 Cal, 40, 121 Am.S.R. 90, 
12 Ann.Cas. 829. 

81. Colo.—^People ▼. Orissman, 92 P. 
949, 4 Colo. 460. 

81.50 Cal.—Caminetti v. Pacidc Mut 
Life Ins. Co. of California, 139 P.2d 
908, 22 Cal.2d 344, certiorari denied 
Neblett v. Caminetti, 64 S.Ct 428, 
320 U.S. 802, 88 L.Ed. 484. 

Liberty to contract as within the pro¬ 
tection of the due process clauses 
see supra 9 575. 

81.55 Nev.—Schultz v. King, 228 P. 
2d 401, 68 Nev. 207. 

Practioe of state oonrts 

The practice of state courts in the 
matter of re-examination and vaca¬ 
tion of judgrments in ordinary mode 
provided by law is a matter of state 
concern, and, if reasonable opportuni¬ 
ty to be heard is afforded the liti¬ 
gants thereunder, no federal consti¬ 
tutional guaranties are violated. 

Cal.—^Metropolitan Water Dist. of 
Southern California v. Adams, 122 
, P.2d 257, 19 Cal.2d 463. 
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ly rendered,*® as, for example, on a showing that 
the judgment was entered by mistake;*® but, in 
general, due process forbids statutory authority to 
given to modify or set aside final judgments 
rendered before the passage of the statute.*'! Stat¬ 
utes limiting the time within which judgments may 
be vacated do not offend against due process.*® 
The right to revive a judgment may be taken away 
even as to judgments previously rendered.** 

Relief from defaults in law cases in proper cir¬ 
cumstances is an integral part of due process of 
and a court acting within its jurisdiction and 
observing the customary legal requirements may set 
aside a default judgment*^ for mistake, inadvert¬ 
ence, surprise, or excusable neglect,*’-® without of- 
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fending due process of law. So also, a court may 
amend a judgment,*^ or reopen a case after granting 
an injunction and modify it.89 

A judgment cannot be changed^®*^ or vacated^®*^® 
except by due process of law, and the setting aside 
of a judgment or decree without notice and an op¬ 
portunity to be heard is ordinarily regarded as a 
denial of due process.®® The refusal of a court ta 
modify®®-^ or vacate®®-^® a judgment or decree has 
been held not to constitute a denial of due process 
of law. Refusal to vacate a judgment obtained 
against a defendant not served with process does 
not necessarily constitute a denial of due process.®^ 

The due process provision of the Fifth Amend¬ 
ment to the federal Constitution operates only on 


82. Mo.—King v. Stotts, 162 S.W. 
246, 254 Mo. 198. 

12 C.J. p 1238 note 61. 

83. CaX—Palace Hardware Co. v. 
Smith, 66 P. 474, 134 Cal. 381. 

KY,—Livingston v. Livingston, 
77 N.Y.S. 476, 74 App.Liv. 261, 11 
N.Y.Ann,Cas. 292, affirmed 66 N.E. 
123, 173 N.Y. 377, 93 Am.S.R. 600, 
61 L.R.A. 800. 

85. Colo.—White v. Ainsworth, 163 
F. 959, 62 Colo. 513. 

Pa.—In re Hall's Estate, 36 Pa.Dist. 

6 Co. 582. 

86. Wash,—GafEney v. Jones, 87 P. 
114, 44 Wash. 158. 

88.5 Cal.—People v. One 1950 Mer¬ 
cury Sedan, Engine No. 50LA- 
40896M, 1950 License No. 29B9130, 
254 P.2d 666, 116 CaI.App.2d 746. 

8!7. Cal.—^Bodin v. Webb, 62 P.2d 
155, 17 Cal.APP.2d 422. 

—^Woodard v. Killen, 148 N.E. 
195, 196 Ind. 570. 

Nev.—Schultz v. King, 228 P.2d 401, 
68 Nev. 207. 

N.C.—^Poster v. Allison Corporation, 
131 S.E. 648, 191 N.C. 166, 44 A.L. 
R. 610. 

87.5 Nev.—Schultz v. King, 228 P.2d 
401. 68 Nev. 207. 

88 , TJ.S.—Sargeant v. Grimes, C.C.A, 
Colo., 70 F.2d 121, certiorari de¬ 
nied 55 S.Gt. 79, 293 U.S. 568, 79 
L.Ed. 667. 

89L Fla.—Jackson Grain Co. v. Lee, 

7 So.2d 143, 150 Fla. 232. 

Mont—Santa Rita Oil Co. v. State 
Board of Equalization, 116 P.2d 
1012, 112 Mont 359, 136 A.L.R. 757. 
Pa.—Kelley v. Earle, 190 A. 140, 325 
Pa. 337. 

XiUiULctioiL failing to create vested 
right 

Supreme court held to have power 
to reopen case after granting injunc¬ 
tion, since there are no term times 
in equity, and no vested right can 
arise from an injunction which due 
procesw protects from future change, 


in that an injunction does no more 
than protect property rights under 
existing facts and law and is neces¬ 
sarily subject to modification because 
of changes in either or both. 

Pa.—Kelley v. Earle, supra—Ladner 
V. Siegel, 148 A. 699, 298 Pa. 487, 
68 A.L.R. 1172. 

89.5 A judgment of record must be 
given verity and stand unless it is 
changed by due process of law, such 
as by a nunc pro tunc entry or a writ 
of coram nobis, that affords protec¬ 
tion to all concerned. 

Mo.—Ex parte Messina, 128 S.W.2d 
1082, 233 Mo.App. 1234. 

Presence of defendant ox coimsel 
Where proposed decree had been 
served on defendant and subsequent¬ 
ly, before decree was signed, changes 
were proposed by plaintiff respecting 
a codefendant only, the fact that de¬ 
fendant was not present in person or 
by counsel when decree was entered 
embodying such changes did not de¬ 
ny defendant’s right of due process. 
Mo.—Sloan v. Dunlap, 194 S.W.2d 32, 
354 Mo. 1211- 

89.10 Cal.—^Metropolitan Water Dish 
of Southern California v. Adams, 
122 P.2d 257, 19 Cal.2d 463. 

In granting or refusing to grunt a 
motion, to vacate judgment and set 
aside a default, the trial court must 
bear in mind that a judgment is prop¬ 
erty of which the owner must not be 
deprived without due process of law. 
Idaho.—Curtis v. Siebrand Bros. Cir¬ 
cus & Carnival Co., 194 P.2d 281, 
68 Idaho 285—Cleek v. Virginia 
Gold Mining & Milling Co., 122 P. 
2d 232, 63 Idaho 445—Ticknor v. 
McGinnis, 193 P. 850, 33 Idaho 308. 

SO. Utah.—^Rasmussen v. Call, 188 P. 

275, 55 Utah 597. 

Divorce decree 

To set aside a divorce decree grant¬ 
ed the wife without notice and an 
opportunity to be heard would deny 
due process of law, as the interlocu¬ 
tory decree gave the wife personal 
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and property rights, of which she 
could be deprived only by due proc¬ 
ess of law. 

Utah.—Rasmussen v. Call, supra. 
Service on attorney 

Service of notice of motion to open 
judgment after term on party's at¬ 
torney in former case held not equiv¬ 
alent to service of summons on par¬ 
ty himself, as required by statute 
and due process of law. 

Wyo.—^Boulter v. Cook, 236 P. 245, 
32 Wyo. 461. 

Deaiial of due process not shown 
Setting aside of judgment and 
granting of new trial without notice 
to assignee of judgment, and without 
making her a party to proceeding, 
held not a denial of due process, 
where judgment debtors were with¬ 
out notice, actual or constructive^ 
that judgment had been assigned. 
Iowa..—Miller v. Greenfield Sav. 

Bank, 203 N.W. 236. 199 Iowa 1039. 
9a5 Wyo.—^Application of Beaver 
Dam Ditch Co., 93 P.2d 934, 54 
Wyo. 469. 

90.10 Decree of foreolosnre 
U.S.—Ira S. Bushey & Sons v. W. E. 
Hedger Transp. Corp., C.aA.N.Y., 
167 P.2d 9, certiorari denied 69 S. 
Ct 36, 335 U.S. 816, 93 L.Bd. 371. 
M;ich.—Forbes v. Ziegenhardt 43 N. 

W.2d 322, 328 Mich- 187. 

Refusal to open default judgment 
Minn.—State v. Castner, 33 N.W, 2d 
35, 226 Minn. 422. 

91. Cal.—Richert v. Benson Lumber 
Co., 34 P.2d 840, 139 Cal.App. 671. 
Belief in equity 

Refusal of motion to vacate judg¬ 
ment obtained against defendant who 
had not been served, made more than 
year after entry and rendition of 
judgment, would not deprive defend¬ 
ant of his property without due proc¬ 
ess of law where defendant had not 
been prevented from seeking reason¬ 
able relief in equity. 

Cal.—Richert v, Benson Lumber Co., 
supra. 
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the federal court and cannot be invoked against an 
order denying a motion to vacate a judgment ren¬ 
dered by a state court. 

c. Enforcement or Execution 

The essential rights of the parties must be preserved 
by the procedure adopted for the enforcement or execu¬ 
tion of a Judgment In order to comply with due process 
of law. 
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The procedure adopted for the enforcement or 
execution of a judgment must preserve the es¬ 
sential rights of the parties in order to comply with 
due process of law, and there is a denial of due 
process of law where the procedure followed vio¬ 
lates essential rights.^^^ Due process does not ordi¬ 
narily forbid the issue of an execution without 
notice to defendant,^^ or the levy of an execution 


S2. KD.—^Walrod v. Nelson, 210 N. 
W. 525, 54 N.D. 753, 

03. Ind.—Brant v. Lincoln Nat. Life 
Ins. Co. of Port Wayne, 198 N.B. 
785, 209 Ind. 268. 

Ky.—Central Consumers* Co. v. Ral¬ 
ston, 259 S.W. 67, 202 Ky. 94. 

N.y. —^Durlacher v. Lurlacher, 17 N. 

Y.S.2d 643, 173 Misc. 329. 

Ohio.—Chandler v. Horne, 154 N.E. 

748, 23 Ohio App. 1. 

Pa-—Wert v. Wildermuth, 41 Pa. 
Dist & Co. 169, 8 Schuyl.Leg.Rec. 
48. 

Tenn.—Life & Casualty Ins. Co. v. 
Clark, 64 S.W.2d 965, 165 Tenn. 219. 

BefLdency 

Statute providing that deficiency 
iudgment arising out of mortgage on 
homestead shall be unenforceable 
after two years, and allowing a 
reatsonable time after effective date 
tbereo:^ enforcement of deficien¬ 
cy jud^huents theretofore rendered, 
related to the remedy, and was not 
violative of constitutional provi¬ 
sions relating to due process of law. 
Ohio.—Columbian Building & Loan 
Co. V, Meddles, App., 35 N.B.2d 902. 

Priority of payment 

An ordinance of city providing for 
payment of judgments against city 
in order of priority is not invalid 
as violating due process of law 
clause of state constitution. 

III.—People ex rel. Gertz v. Kelly, 32 
N.R2d 191, 308 Ill-App. 419, re¬ 
versed on other grounds 37 N.B. 
2d 156, 377 Ill. 561. 

Seoretiim of property 

Code provisions construed as mak¬ 
ing tt an offense to secrete property 
levied on under execution, although 
not owned by the debtor, held not in 
violation of Const-tl.S. Amendm. 
XIV. 

I>el.-~Padley v. State, 102 A. 60, 6 
Boyoe 585, 

Seizure of property 

(1) Where process in wife's di¬ 
vorce action was served by publica¬ 
tion only, and court never acquired 
jurisdiction in personam over bus¬ 
ied, Seizure of husband's proi>erty 
situated within Jurisdiction of court 
for nonpayment of temporary ali¬ 
mony' attorneys* f^s did not vio¬ 
late constitutional requirement as to 
|>rpoess of law, since proceeding 
wAs ^l^tahtlally lii rem. 

F li^- i B urkhart v. Circuit Court of 


Eleventh Judicial Circuit, 1 So.2d 
872, 146 Pla. 457. 

(2) With respect to power of state 
under due process clause to order 
satisfaction of judgment against de¬ 
fendant, over whom court does not 
have jurisdiction in personam, out 
of defendant’s property within court’s 
jurisdiction, the law assumes that 
property is always in possession of 
its owner, in person or by agent, and 
proceeds on theory that property 
seizure will inform owner, not only 
that property is taken into custody 
of court, but that owner must look 
I to any proceeding authorized by law 
on seizure for its condemnation and 
sale. 

Pla.—Burkhart v. Circuit Court of 
Eleventh Judicial Circuit, supra. 

Kastex’s deed 

Execution of deed by master, pur¬ 
suant to directions, does not violate 
due process clause. 

III.—^Eich V. Czervonko, 161 N.E. 
864, 330 IlL 455, certiorari denied 
49 act 37, 278 U.a 642, 73 L.Ed. 
557. 

Sheriff’s sale 

(1) Where court had jurisdiction 
to permit a sheriff’s sale of realty 
and judgment debtors’ interest un¬ 
der mineral lease on a straight fieri 
facias although levy was only on 
real estate and there was no special 
writ of attachment execution as pro¬ 
vided by statute, such sale did not 
constitute denial of due process, in 
view of fact that there existed only 
a procedural frailty which had to be 
raised on appeal. 

Pa—^Burke v. Pittsburgh Limestone 
Corp., 100 A,2d 595,‘375 Pa. 390, 

(2) Pact that statute providing 
that where holder of shex-ifTs certifi¬ 
cate of sale falls to take action to 
obtalh deed thereunder within eight 
years after date of issuance of such 
certificate, all rights thereunder shall 
be barred is retroactive would not 
make such statute unconstitutional 
as a violation of the prohibitions 
against lack of due process. 

Iowa—^Appleby v. Farmers State 

Bank of Dows, 56 N.W.2d 917, 244 
Iowa 288. 

94. Ga—Bennett v. American Bank 
& Trust Co., 134 S.B. 781, 162 Ga 
718. 

Blscovexy 

Amendment to statute Ijermittlng 
judgment* creditor to bring suit for 
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discovery of property except prop¬ 
erty held in trust under trust de¬ 
clared by will duly recorded or deed 
duly registered, which amendment 
provides that property held under 
spendthrift trust shall be subject to 
claims of state in all cases where 
state is treasurer or beneficiary, is 
invalid in so far as it Is retrospec¬ 
tive in character as violating due 
process clause. 

Tenn.—State v. Caldwell, 178 S.W. 

2d 624, 181 Tenn. 74, 151 A.L.R. 

1410. 

Seizure of xmdescrihed property 

The seizure and sale of property 
not specifically described in authen¬ 
tic act of mortgage confessing judg¬ 
ment Is void as taking of property 
without due process of law in viola¬ 
tion of state and federal constitu¬ 
tions. 

La.—Continental Securities Corpora¬ 
tion V. Wetherbee, 175 So. 571, 187 

La. 773. 

95. Cal.—^Harrier v. Bassford, 78 P. 

1038, 146 Cal. 529. 

12 C.J. p 1238 note 66. 

Arrearages in alimony or sup3;>ort 

(1) In a divorce action where the 
clerk issued execution v.ithout notice 
as< a matter of course on wife’s affi¬ 
davit of arrearage following an or¬ 
der, made on entry of the original de¬ 
cree requiring support money for a 
child, that execution issue in case of 
default, the defaulting husband was 
deprived of opportunity to defend on 
notice as required by due process of 
law under the federal Constitution. 
Me.—^Wilson v. Wilson, 56 A.2d 453, 

143 Me. 113. 

(2) Where California law prohibit¬ 
ed change in amount fixed by judg¬ 
ment as being due as arrearages of 
alimony, and California law further 
provided that plaintiff might have 
execution for installments of ali¬ 
mony payable within preceding five 
years as a matter of right, ex parte 
issuance in California of execution 
for arrearages of alimony did not 
constitute denial of due process, 
since it is judgment which makes ar¬ 
rears final and • not writ of execu^ 
tion. 

N.Y.~Strudwick v. Stmdwiok, 116 N. 

Y.S.2d 839, afifixmed U7 NJEl2d 639, 

306 N.Y. 694. i 

Blsoovezy 

Duo process of law requireinent i« 
net violated by order for discovery 
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on property held in trust for the debtor under the 
terms of a trust created before the entry of the 
judgment;^® nor does it forbid the collection of a 
judgment debt in installments out of income,9*^ or 
the enforcement of a judgment by a rule to show 
cause,or by proceedings in aid of execution,^^ 
or by arrest and imprisonment on a body execution, 
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as for contempt in failing to obey the order of the 
court or otherwise,^ although a statute abolishing 
the right to a body execution may also comply with 
due process nor is a statute void for want of due 
process which authorizes levy of execution on the 
wife^s property for debts contracted by her husband 
for necessaries for his wife and family,^ which ex- 


in aid of execution witliout notice, 
unless required by statute. 

N.j.—Commercial Nat. Trust & Sav¬ 
ings Bank of Los Angeles v. Ham¬ 
ilton, 137 A. 403, 101 N.J.Eq. 249. 

CNumlsbrnent 

Ode provisions authorizing issu¬ 
ance of garnishment execution with¬ 
out giving notice to Judgment debtor 
or affording him hearing do not de¬ 
ny due process of law. 

Xj.s.—^Endicott-Johnson Corporation 
V. Encyclopedia Press, N.T., 45 

act 61, 266 tr.S. 285, 69 L.Ed. 288. 

Sapplementaxy proceedings 

<1) "Due process of law” means 
course of legal proceedings accord¬ 
ing to those rules and principles 
which have been established in our 
systems of Jurisprudence for pro¬ 
tection and enforcement of private 
rights, but’ does not require that de¬ 
fendant, who has been granted op¬ 
portunity to be heard and hais had 
his day In .court, should after Judg¬ 
ment have further notice and hear¬ 
ing before supplemental proceedings 
are taken to reach his property in 
satisfaction of Judgment. 

TT.S.—^Endicott-Johhson Corporation 
V, Encyclopedia Press, supira. 

(2) Statutes providing that Judg¬ 
ment creditor may have order for ap¬ 
pearance. of debtor, in supplementary 
proceedings ^eld not to deny due 
process, because of failure to require 
that notice be 6rst given Judgment 
debtor. . ' 

Pia.-^-Soutii Flprida Trust )Co- v. ]Sdi- 
ami Coliseum Corporation, 133 So. 
834, 101 Pl^ 1351. 

(S) Where defendant, aided his 
principal, in his capacity as d^eiid- 
amtfc to attempt to defeat plaintiff’s 
effort to obtain relief from fraudu¬ 
lent conduct in which principal had 
Joined, requiring principal to answer 
by ruia to show cause in supplemen¬ 
tary proceeding in aid of execution 
of decree rendered against agent held 
aotj denial of due process, although 
principal was not made party to 
origin^ suit 

Pa.—Maguire'v. "Vnieeler, 176 A. 441, 
317 Pa. 19f 

(4> In proceeding supplementary 
to execution,’ court hiust summons 
aH adverae claima|itS; and , provMe 
such procedure ffa will give al^ 9 laimT 
ants a hearing so as to afford; due 
pauueaas,.regardless, r of. whether subr 
Ject matter is realty or personalty, 


and if due process is not observed, 
proceeding is, as to such claimants, 
a nullity. Rights of third persons 
holding assets claimed by them ad¬ 
versely to plaintiff and defendant 
should not be adjudicated, unless 
such persons are made parties by 
voluntary intervention or by service 
of appropriate rule nisi, and are giv¬ 
en opportunity to present their 
claims as parties fully and fairly 
after making up of definite issues 
to be tried, this being necessary to 
afford them due process. 

Fla.—Richard v. McNair, 164 So. 836, 
121 Fla. 733—State ex rel. Phoenix 
Tax Title Corporation v. Viney, 
163 So. 57, 120 Fla. 657—Ryan’s 
Furniture Exchange v. McNair, 162 
So. 483, 120 Fla, 109. 

(5) Under statute providing for 
proceedings supplementary to execu¬ 
tion, such proceedings constitute a 
separate legal cause from that of 
main suit in which Judgment is pro¬ 
cured and adverse parties are given 
their day in court .and are thereby 
afforded due process by an oppor¬ 
tunity to answer the allegations of a 
rule nisi issued in the proceedings. 
‘Fla.-r-R41ey v. Fatt, 47 So.2d 769. 

96. N.T.—^Brearley School v. "Ward, 
94 N.B. 1001, 201 N.T. 358, 40 L.R- 
A.,N.S., 1215, Ann.Cas.l912B 251. 

97. N.T.—^P. B. Compton & Co., v, 
Williams, 290 N.T.S. 984, 248 App. 
Div. 645. 

igamlsTinmnt 

Code provisions authorizing gar¬ 
nishment execution against wages 
due do not interfere with liberty of 
contract between debtor and gar¬ 
nishee, within meaning of due proc¬ 
ess clause, 

U.S,—^Bndicott-Johnson Corporation 

V. Encyclopedia Press, NT., 46 S. 
Ct 61, 266 U.S. 285i 69 L.Ed. 288. 

98. U.S.—^Louisville, etc.; R. Co. v. 
Schmidt, Ky., 20 S.Ct. 620, 177' U. 
S. 230, 44 L.Ed. 747. 

99. Mo.—^Ackerman v. Green, 100 S. 

W. 30, 201 Mo. 233L ' 

1. Mass.—In re Brown, 53 N.E. 998, 
173 Mass. 498. 

Mich.—Ex parte Merrill, 167 NW. SO, 
200 Mich. 24A ^ 

Mick^Bowman v. We'bster, 183 NW. 

I 232, 214 Mich. 618.‘ 
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[ Capias ad satisfaciendum 
I Statute permitting imprisonment 
under capias ad satisfaciendum held 
not unconstitutional as denying due 
process. 

m.—Lipman v. Goebel, 192 N.E. 203, 
357 Ill. 315, certiorari denied 55 
S.Ct 608, 294 U.S. 712, 79 L.Ed. 
1246. 

Fraud 

(1) Construction of statute pre¬ 
scribing procedure for procuring 
body execution as not requiring 
Judgment creditor to prove debtor’s 
guilt of fraud, charged in affidavit 
supporting motion for such execu¬ 
tion, and consequent refu:^! to per¬ 
mit debtor to defend himself against 
such charge do not deny him due 
process of law, as due recovery of 
Judgment meets constitutional re¬ 
quirement of due process. 

Ill.—Morris v. Schwartz, 61 NJE,2d 
690, 326 IU.App. 274. 

(2) Other cases. 

Kan.—Tatlow v. Bacon, 165 P. 835, 
101 Kan. 26. 

Arrest without notice 
Issuance of warrant by probate 
court for arrest of person neglecting 
to perform order or decree under 
statute without notice, held not to 
deny due process of law. 

U.S.-^Bx parte Merrill^ D.C.Mich., 
246 P. 778. 

Statute held void 

A statute providing for Jury trial 
in cases where judgment may be 
satisfied by imprisonment and pro¬ 
hibiting imprisonment for nonpay¬ 
ment of Judgment except upon con¬ 
viction by jury, and except where de¬ 
fendant waives Jury, is a denial of 
due ijrocess,, as granting immunity 
from imprisonment for nonpayment 
to defaulting defendants or those who 
plead guilty, 

lU.—Sturges & Bum Mfg, Co. v. Pas¬ 
tel, 133 N.E. 762, 301 Ill. 253. 

2. No Vested right to body execd- 
tiou 

Act abolishing right to enforce 
body executions even wheh issued 
prior to effective date of act oh Judg¬ 
ments for alienation of affections 
held not unconstitutional as depriv¬ 
ing judgment creditor of substantial 
vested right without due process, 
l^tich.—^Ex parte LandaaT, 262 N.W 
89T. 273f Mich. 248. 

3, Mo.—Gabriel v. Mullen, 19 S.W. 
109§, 111 Mo. 119. 
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empts certain property from execution,^ or which 
provides that a purchaser at an execution sale 
theretofore made shall forfeit his rights unless he 
shall take a deed within five years.^ 

§ 626 . Review 

An appellate review in civil cases is not an essential 


requirement of due process of law in the absence of con¬ 
stitutional or statutory provisions to the contrary. 

Provided due process of law has been accorded 
in the tribunal of first instance, 5.50 appellate review 
in civil cases,® in any form,*^ is not an essential re¬ 
quirement of due process of law, in the absence of 


4. Tex.—Weekes v. Galveston, 51 S. 
W. 544. 21 Tex.Civ.App. 102. 

5. Mich.—^Pike v. Halpin, 154 N.W. 
148, 188 Mich. 447. 

5.50 N.Y.—Twitty v. I>onlon, 133 N. 

T.S.24 381. 

Ohio.—^Leahight v. Beyer, Com.PL, 116 
N.E.2d 458. 

3ae arli x g 

The legislature's withholding of 
right of appeal is not deprivation of 
any constitutional right, as one ample 
hearing before judgment satisfies 
constitutional demand of due process 
of law. 

Ill.—People v. Ross, 101 NJE.2d 112, 
344 IlLApp. 407. 

Owner deprived of property 

An owner deprived of his property 
under a statute is entitled to judi¬ 
cial review only when he has been 
deprived of property without due 
process of law or where provisions 
of statute have not been followed, 
and, where he is entitled to review, 
it is allowed regardless of whether 
the right thereto is embodied in the 
statute. 

Va.—Stickler v, Givens, 11 S.E.2d 
631. 176 Va. 548. 

6. TJ.S.—^National Union of Marine 
Cooks and Stewards v. Arnold, 
Wash-, 75 S.Ct. 92, 348 U.S. 37, 99 
L.E<L 46—State of Ohio ex rel. 
Bryant v. Akron Metropolitan Park 
Dist for Summit County, Ohio, 
50 act 228, 281 U.S. 74, 74 L.Ed. 
710, 66 A.L..R. 1460. 

In re Josephson, C.A.Mass., 218 
P,2d 174—De Pauw University v, 
Brunk, D.C.Mo., 63 F.2d 647, affirm¬ 
ed 62 act 405, 285 U.S. 527 , 76 
KEd. 924. 

William Whitman Co. v. Univer¬ 
sal Oil Products Co., D.C.DeL, 92 P. 
Supp. 885. 

AJa.—Corjnis Jtiris Secundum died 
iiif State V. Polakow's Realty Ex¬ 
perts. Inc., 10 So.2d 461. 467, 243 
Ala. 441, certiorari denied 63 S.Ct 
1155, two cases. 319 U.S. 760, 87 
t*.Ed, 1705—Tillman v. Walters. 
108 So. 62, 214 Ala, 71, certiorari 
denied 108 So. 67, 214 Ala. 76. 
Aj^—S t Louis-San Francisco Ry. 
Co. V, State, 31 S.W.2d 739, 182 
Ark. 409. 

U.d—-Kyle V. Wiley, Mun-App., 78 
A.2d 769- 

Qa.—^Aultman v, Hodge, 95 S.E, 297, 
147 Ga. 626. 

Hir-'Crocher v. Abel, 180 N.E. 8^2 
348 HL 269—Bagdonas v. Liiberty 


Land & Investment Co., 140 N.E. 
49, 309 Ill. 103. 

Iowa.—Chicago, B. & Q. R. Co. v. 
Board of Sup’rs of Fremont Coun¬ 
ty. 221 N.W. 223, 206 Iowa 488. 
Ky.— Corpus Juris qt^^oted in Drury 

V. Franke, 57 S.W.2d 969, 980, 247 
Ky. 758. 

Mo.—Newell v. Wagner Electric Mfg. 

Co., 4 S.W.2d 1072, 318 Mo. 1031. 
N.Y.—In re Foote, 221 N.T.S. 302, 129 
Misc. 2. 

Ohio.— Corpus Juris Secundum cited 
in State v. Fullmer, 62 N.E.2d 268, 
269, 76 Ohio App. 335—Gallagher 
V. Harrison, 88 N.E.2d 589, 86 Ohio 
App. 73, appeal dismissed 88 N.E. 
2d 921, 162 Ohio St 254. 

Leahigh v. Beyer, Com.Pl., 116 
N.K2d 458. 

Or.—City of Portland v, Mima Cor¬ 
poration, 285 P. 815, 132 Or. 660. 
T'ex.—Beacon Lumber Co. v. Brown, 
ComApp., 14 S.W.2d 1022—Stock- 
well V. State, Civ.App., 203 S.W. 
109, reversed on other grounds 221 
S.W, 932, 110 Tex. 550, 12 A-L.R. 
1116. 

Va—Thomas v. State Highway 
Com'r of Virginia, 186 S.E. 172, 166 
Va 612—Ringstaff v. Metropolitan 
Life Ins. Co., 179 S.E. 66, 164 Va 
196—^Rudacille v. State Commis¬ 
sion on Conservation and Develop¬ 
ment, etc., 156 S.E. 829, 155 Va 
SOS. 

12 C.J. p 1239 note 75. 

Fundamental right 
However, it has been held that the 
right to be heard in an appellate 
court is as valuable and fundamental 
to an aggrieved party as the right to 
be heard in the trial court. 

Tex.—Burrage v. Hunt Production 
Co., CivApp., 114 S.W.2d 1228, er¬ 
ror dismissed. 

Power to deny 

The right of appeal is a privilege 
which the lawmaking power has the 
right to bestow or deny, and the fact 
that there is no appeal from a judg¬ 
ment denying a petition for a writ 
of habeas corpus is not a denial of 
justice nor due process of law. 

Ky,—McLaughlin v. Barr, 230 S.W. 

304, 191 Ky. 346. 

BetroactiTe statute 

Statute taking away right to ap¬ 
peal from judgments dissolving cor¬ 
porations is not unconstitutional as 
depriving minority stockholders of 
property without due process, there 
being no vested right to appeal 
which may not he taken away by ret¬ 
roactive statute. 


Mo.—Dorris Motor Car Co. v. Col¬ 
burn, 270 S.W. 339, 307 Mo. 137. 
Habeas corpus 

Neither state nor federal constitu¬ 
tion is offended by absence of statute 
providing for appellate review of or¬ 
der or judgment in habeas corpus, in 
absence of restriction on supreme 
court’s superintendence and control 
of inferior tribunals. 

Ala.—Tillman v. Walters, 108 So, 62, 
214 Ala, 71, certiorari denied 108 
So. 67, 214 Ala, 76. 

Matter of grace 

Appellate review is not essential to 
due process of law, but is matter of 
grace. 

U.S.—Luckenbach S. S. Co. v. U. S., 
Ct.Cl„ 47 S.Ct. 186, 272 U.S. 533 
71 L.Ed. 394. 

French v. War Contracts Price 
Adjustment Bd., C.A-9, 182 F.2d 
560. 

N.M.—In re Santillanes, 138 P.2d 
503, 47 N.M. 140. 

Judgment debtor 

Where the effectiveness of money 
judgment is jeopardized by judgment 
debtor, he has no constitutional right 
to an appeal which would extend 
that jeopardy. 

U.S.—National Union of Marine 
Cooks and Stewards v. Arnold, 
Wash., 75 S.Ct. 92, 348 U.S. 37, 99 
L.Ed. 46. 

Juvenile courts 

If statute providing for Juvenile 
courts provided for no appeal, such 
statute was not denial of due proc¬ 
ess of law. 

Iowa.—^Wissenberg v. Bradley, 229 
N.W. 206, 209 Iowa 813, 67 AL.R 
1076. 

N.M.—In re Santillanes, 138 P.2d 603, 
47 N.M. 140. 

Regulation of anim^ 

Denial of right to appeal from or¬ 
der directing confinement or killing 
of dog attacking sheep held not vio¬ 
lative of due process. 

N.Y.—In re Foote, 221 N.T.K 302, 
129 Misc. 2. 

Api>ellate tribunals of state 
Question of denial of due process 
under federal constitution Is inap¬ 
plicable to proceeding in appellate 
tribunals of state. 

Vt.—Everett v. Wing, 166 A. 393, 103 
Vt. 488, certiorari denied 52 S.Ct 
266, 284 U.S. 690, 76 L.Ed. 582. 

7. Appeal, writ of error, or certiie- 
rari tumeoessary 

Th^ reauirenient of due process of 
law in Const Amendm. XIV does not 
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constitutional or statutory provisions to the con¬ 
trary,'^*® and, a fortiori, loss of the right of review 
resulting from an appellant’s own fault is not a 
denial of due process.^ 

Where due provision has been made for preserva- 
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tion of essential rights, the time, procedure, and 
character or extent of review are ordinarily re¬ 
garded as so far within the legislative power as to 
preclude one from raising questions of due process 
with respect to the method or procedure of review,^ 
the time thereof,^O and the parties entitled there- 


reauire a review of the decision by 
the supreme court of a state after 
proper proceedings by a court having 
jurisdiction, either by appeal, writ of 
error, or certiorari. 

U.S.—Leman v. Eastman, Ill., 41 S. 
Ct. 38, 254 U.S. 611. 65 L.Ed. 437, 
Allowance of appeals is not essen¬ 
tial to due process of law. 

Ill.—Goodrich v. Sprague, 52 N.E.2d 
250. 385 Ill. 200. 

Bight of appeal 

(1) The right of appeal is not es¬ 
sential to due process of law 

^ 0 .—Ex parte Williams, 139 S.W-2d 
485, 345 Mo. 1121, certiorari denied 
Williams v. Golden, 61 S.Ct. 42, 311 
U.S. 675, 85 L.Ed. 434. 

Tex.—^Ex parte Craig, 193 S.W.2d 
178, 150 Tex.Cr, 598, reversed on 
other grounds Craig v. Harney, 67 
S.Ct. 1249, 331 U.S. 367, 91 L.Ed. 
1546, mandate conformed to 204 
S.W.2d 842, 150 Tex.Cr. 598. 

(2) The right of appeal from a 
merely erroneous judgment is no 
part of due process. 

U.S.—^Ackerman v. U. S., C.A.Tex., 
178 P.2d 983, affirmed 71 S.Ct. 209, 
840 U.S. 193, 95 L.Ed. 207, and 
followed in 179 P.2d 236, affirmed 
71 S.Ct. 209, 340 U.S. 193, 95 L. 
Ed. 207. 

7J5 Utah.—^Patterick v. Carbon Wa¬ 
ter Conservancy Dist., 145 P.2d 
503, 106 Utah 56. 

8 . Ala—Life & Casualty Ins. Co. of 
Tennessee v. Womack, 151 So. 880, 
228 Ala 70. 

Ga—King v. State, 163 S.E. 168, 174 
Ga 432. 

HI.—Catherwood v. Morris, 184 N.E. 
889. 351 Ill. 557. 

Mass.—Hirsch v. Goldstein, 164 N.E. 
82, 265 Mass. 358. 

*‘One may not claim a deprivation 
of constitutional rights by ignoring 
the remedy provided for the alleged 
grievance.*’ 

K.J.—Mayor and Council of City of 
Hoboken v. Martin, 1 A.2d 888 
889, 121 N.J.Law 214. 

Existence of opportunity to secnre 
review 

“Due process of law” is provided 
when party is given full opportunity 
to present questions of law and fact 
in trial court, with right to reserve 
questions for review and have them 
reviewed by appellate court, and a 
denial of review based on his fail- 
ure properly to reserve questions for 
review does not show lack, of due 
process. 


Ala—^Life & Casualty Ins. Co. of 
Tennessee v. Womack, 151 So. 880. 
228 Ala 70. 

Probate of will 

Petitioner to set aside decree ad¬ 
mitting will to probate held not de¬ 
nied due process of law, where de¬ 
cree was legally found and attempt¬ 
ed appeal therefrom failed through 
fault of petitioner only. 

Me.—In re Thompson, 102 A. 303, 116 
Me. 473. 

9. Fla.—Sinclair Refining Co. v. 

Hunter. 191 So. 38, 139 Fla. 803. 
Ill-—^Bradford Supply Co. v. Waite, 
64 N.E.2d 491, 392 III. 318. 

Ky.—Corpus Juris quoted in Drury 
V. Franke, 57 S.W.2d 969, 980, 247 
Ky. 758. 

Ohio.—^Alter v. Shearwood, 151 N.E. 

667, 114 Ohio St. 560. 

Tenn.—Corpus Juris Secundum cited 
in National Life & Acc. Ins. Co. v. 
Atwood, 194 S.W.2d 350, 353, 29 
Tenn.App. 141. 

Va—Kennedy Coal Corporation v. 
Buckhorn Coal Corporation. 124 S. 
E. 482, 140 Va 37. 

Wis,—Northwestern Casualty & 
Surety Co. v. Doud, 221 N.W. 766, 
197 Wis. 237. 

12 C.J. p 1239 note 76. 

Filing and settling bill of exceptions 

(1) Due process did not require 
notice to be given of order extending 
time within which to file and settle 
bill of exceptions, which order was 
merely procedural and affected no 
substantive rights. 

Wis.—Briggson v. City of Viroqua 
58 N.W.2d 543, 264 Wis. 40. 

(2) Statute permitting a court or 
judge to enter an order granting ex¬ 
tension of time to settle bill of ex¬ 
ceptions without notice does not deny 
due process. 

Wis.—Briggson v. City of Viroqua, 
supra 

(3) Even if an order extending 
time within which bill of exceptions 
might be settled were one which af¬ 
fected substantive rights, entry of 
such order without notice to opposite 
party would not be a denial of due 
process, where there exists a right 
of review of such order by appeal. 
Wis.—Briggson v. City of Viroqua, 

supra 

Suspensive appeal 

(1) The granting, by supreme 
court, of suspensive appeal from pre¬ 
liminary injunction restraining, on 
ground of unconstitutionality. ex- 
I>enditure of funds under 1942 act 
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creating department of finance, did 
not deny plaintiff taxpayer due proc¬ 
ess of law. 

La—Wall V. Close, 10 So.2d 779, 
201 La. 986. 

(2> Suspensive appeal by Louisi¬ 
ana public service commission from 
final judgment granting permanent 
injunction against enforcement of 
commission’s order reducing tele¬ 
phone rates held not to deprive tele¬ 
phone company of its property with¬ 
out due process of law. 

La—Southern Bell Telephone & Tel¬ 
egraph Co. V. Louisiana Public 
Service Commission, 170 So. 548, 
185 La 729. 

10. Pla.—Sinclair Refining Co. v. 

Hunter, 191 So. 38, 139 Fla 803. 
N.J.—J. W. Ferguson Co. v. Sea¬ 
man, 197 A. 245, 119 N.J.Law 575. 
Pa—Specktor v. Hanover Fire Ins. 
Co. of New York, 145 A. 430, 296 
Pa 390. appeal dismissed and cer¬ 
tiorari denied Hanover Fire Ins. 
Co. of New York v. Specktor, 50 
S.Ct, 161, 280 U.S. 534, 74 L.Ed. 
598. 

AJLlowance of barred appeal 
As applied to a decree, petition for 
appeal from which was refused be¬ 
cause not presented within the six 
months limited therefor by Code 1919 
§ 6337, as amended by Acts 1922 c 
41, no “vested right” of defendants, 
that is, a right so fixed that it is not 
dependent on any future act, con¬ 
tingency, or decision to make it more 
secure, had attached so as to ren¬ 
der invalid Acts Extra Sess.1923 c 
136. providing for the allowance of 
certain appeals barred by the act of 
1922. 

Va.—^Kennedy Coal Corporation v. 
Buckhorn Coal Corporation, 124 S. 
E. 482, 140 Va. 37. 

Bocal optiaa statute 

The ten-day appeal period provided 
in local option statute is not an in¬ 
fringement on due process of law. 
Ark.—Covington v. Shack’eford, 259 
S.W.2d 676. 222 Ark, 374, 

MotiozL for xxew trial as not extend- 
ing time for appeal 
The construction of code provi¬ 
sions as not permitting a motion for 
new trial filed after time for an ap¬ 
peal from the judgment had expired, 
to extend the time in which to ap¬ 
peal, is not in violation of U,S.Const. 
art 14 § 1, relating to due process. 
Cal.—Bates v, Ransome-Crummey 
Co., 134 P. 39, 42 Cal.App, 699. 
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to or with respect to the procedure, character, and i tion and disposition of cause,!^-® including the 
extent of review in the appellate court,i^ determina- | 


11 . La.—Taylor v. Alien. 91 So. 635, 
151 La. 82. 

Tenn.—Cox^ns Jtxrls SecruidTim cited 
in National Life & Acc. Ins. Co. v. 
Atwood, 194 S.W.2d 350, 353. 29 
Tenn.App. 141. 

Appeal Ixy one not a party 

Code provisions permitting- one not 
a party to the suit, but who is ag¬ 
grieved by the judgment, to appeal 
therefrom, does not deprive the ap¬ 
pellee. who is entitled to citation or 
notice of appeal and an opportunity 
to be heard, of her property without 
due process of law. 

Lka.—^Taylor v. Allen, 91 So. 635, 161 
La. 82. 

Appeal in forma pauperis 

(1) An appeal in forma pauperis 
is a privilege, not a right, and no 
requirement of due process is In¬ 
volved. 

D.C.—^Dorsey v. Gill, 148 F.2d 857, 
80 U.S.App.D.G. 9, certiorari de¬ 
nied 65 S.Ct 1580, 325 U.S. 890, 
89 L.Ed. 2003. 

(2) I>enial to enemy aliens held 
In conflnenient in Jai>6.n as result of 
convictions as war criminals by 
United States military commissions, 
of permission to proceed in forma j 
pauperis on appeal from dismissal 
of petitions for writs of habeas cor¬ 
pus, did not violate due process of | 
law clause of Fifth Amendment. 

D.C.—^Nash on Behalf of Takeshi 

Hashimoto v. Mac Arthur, 184 F. 
2d 606, 87 U.S.App.D.G. 268, cer¬ 
tiorari denied 72 S.Ct. 64, 342 U. 
S. 838, 96 L.Ed. 634, rehearing de¬ 
nied 72 S.Ct 169, 342 U.S. 880, 96 
L.Bd. 661, 

12. U.S.—^Wagner Electric Mfg. Co. 
V. Lyndon, Mo., 43 S.Ct. 589, 262 

U. S. 226. 67 L.Ed. 961. 

Fla,—Brooks v. Miami Bank & Trust 
Co., 155 So. 157, 115 Fla. 141— 
Larramore v. State, 150 So. 732, 
111 Fla. 755, certiorari denied La- 
mare V. State of Florida, 54 S.Ct. 
129, 290 U.S. 689, 78 L.Bd, 593— 
State V. .®tna Casualty & Surety 
Co., 92 Sa 871, 84 Fla. 123, 24 A. 
L.R. 1262—^De Vane v. Bauman, 90 
So. 192, 82 Fla. 346. 

Ga.—^Von Schmidt v. Noland Co., 169 
S.E. 11, 176 Ga. 784. 

Ill.—McGinnis v. McGinnis, 124 N.E. 
562, 289 111. 608. 

Ky.—Corpus Juris quoted in Drury 

V, Franke, 67 S.W.2d 269, 980, 247 
Ky. 758. 

Mich.—Union Trust C6. v. Marsh, 231 
N.W. 76, 260 Mich. 556. 

PA—^In re Polke’s Estate, 30 Pa.Dist 
& Oo, 521. 85 PlttshLeg.X 641, 51 
Tone I^g.Rec. 103. 

Tenxiw 7 ~Oospas Juris Secuuduiu died 
Ift Life & Acc. Ins. Co. v. 


Atwood, 194 S.W.2d 350, 353, 29 
Tenn.App. 141. 

Tex.—^Beacon Lumber Co. v: Brown, 
Com-App., 14 S-W.2d 1022. 

12 C.J. p 1239 note 77. 

Axmesdng conditions 

Since appeal is unnecessary to 
“due process,^ state may annex any 
conditions thereto. 

La.—^American Surety Co. of New 
York V. Brim, 147 So. 18, 176 La. 
867. 

Dismissal of appeal 

Order dismissing an appeal from 
probate of a will on motion of pro¬ 
ponents unless within a stated time 
appellant, who appealed to district 
court, dismisses an injunction pro¬ 
cured in state of Iowa so that wit¬ 
nesses whose testimony was sought, 
might be available, was not a denial 
of due process of law. 

Minn.—In re Summer’s Estate, 169 
, N.W. 536, 141 Minn. 131, certiorari 
denied Lipman v. Slimmer, 39 S. 
Ct 492, 250 U.S. 641, 63 L.Ed. 1185. 

CoucurreiLco of judges 
Provision that all but one of judg¬ 
es of state supreme court must con¬ 
cur to hold law unconstitutional held 
not to deny due process. 

U.S.—State of Ohio ex rel. Bryant 
V. Akron Metropolitan Park Dist. 
for Summit County, Ohio, 50 S. 
Ct. 228, 281 U.S. 74, 74 L.Ed. 710, 
66 AL.R. 1460. 

Evidence 

(1) The failure of four of five 
judges to read the evidence in the 
record before joining in affirmance 
of judgment was not a denial of due 
process of law, 

Okl.—Owens v. Battenfield, C.C.A.,- 
Okl., 33 F.2d 753, celrtiorari denied 
60 S.Ct. 88 , 286 U.S. 605, 74 L.Ed. 
649, 

(2> In mandamus proceeding, to 
compel trial court to enter proper 
judgment, relator’s contention that 
supreme court in considering the evi¬ 
dence on appeal violated the due 
process clause of the Fo-urteenth 
Amendment because supreme couri is 
without power to make findings of 
fact, raised no question either under 
the state or federal Constitution. 

Wis.—State ex rel. Illges v. Kopp, 26 
N.W. 2 d 272, 250 Wis. 32. 

Befusal to consider federal question 

A trustee’s contention that state 
supreme court’s refusal to consider 
federal question, sufficiently stated 
to satisfy United States supreme 
court’s standards, ae'to.whether Cal¬ 
ifornia superior court judgment, find¬ 
ing amount of California inheritance 
taxes due from deceased tiiist ^ set¬ 
tlor’s estate in Califoi^nla, was en¬ 
tered’ without due process law,* 
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and consequent denial of jurisdiction 
of appeal from Missouri circuit 
court’s judgment for state of Califor¬ 
nia in its action against trustee and 
others for amount of tax left unpaid 
after exhaustion of such estate, con¬ 
stituted denial of due process of law 
under federal Constitution, was with¬ 
out merit, as allegation in defend¬ 
ants’ answer that California judg¬ 
ment was without due process is 
considered by federal supreme court 
as solely referable to state consti¬ 
tution in absence of reference therein 
to federal Constitution. 

Mo.—State ex rel. Houser v. St. Lou¬ 
is Union Trust Co., 248 S.W.2d 592, 
appeal transferred, see. State of 
California ex rel. Houser v. St, 
Louis Union Trust Co., 260 S.W. 2 d 
821, certiorari granted State of 
California ex rel. Brown v. St 
Louis Union Trust Co., 75 S.Ct 22, 
348 U.S. 808, 99 L.Ed. 638. 

12.5 Ill.—Cummings-Landau Laim- 
dry Machinery Co. v. Koplin, 54 
N.B.2d 462, -386 Ill. 368. 

Maechtle v. Checker Taxi Co., 
34 N.E.2d 883. 310 Ill.App. 539. 
Affirmance of order grantiAg new 
trial 

Fla.—Nelson v. McMillan. 10 So.2d 
565, 151 Fla. 847. 

Application of doctrine of law of 
case 

Where question of relief to which 
plaintiff was entitled for city's 
breach of contract for construction 
of city market building had been 
fully presented on former appeal, 
and counsel for city were fully 
heard, application of doctrine of law 
of the case with regard to measure 
of damages recoverable, did not de¬ 
prive city of due process of law. 

Or.—Public Market Co. of Portland 
V. City of Portland, 170 P.2d 586, 
178 Or. 367, certiorari denied 67 S. 
Ct. 861, 330 U.S. 829, 91 L.Ed, 1378. 

Dismissal ^ 

U.S.—^National Union of Marine 
Cooks and “Stewards v. Arnold, 
Wash., 76 S.Ct. 92, 348 U.a 37, 99 
L.Ed, 46. 

Becmand 

U.a— Hells V. Ward, Ia., 60 S.Ct 
283, 308 U.a 365, 84 DEd. 327. 
rehearing denied 60 aCt. 385, 308 
U.a 640, 84 L.Ed. 531. 

Mo.—jFaris v. City of Caruthersville, 
162 aw.2d 237, 349 Mo, 454, 

Befnsad ot new trial 

U.a—Helis V. Ward, La-i 66 aCL 283, 
1308 U.a 365, 84 L.Ed. 327, reheaJ^ 
ihg denied 60 aCt S85i SOS U.a 
640, 84 L.Bd. 531. 

Miss.-—-Mississippi Baptist Hospital 
Vi Holmes; 56 So.2d 709, 214 Miss. 
906. 
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grounds on which a reversal may be had,^^ and the 
power of an appellate court to fix the amount of 
judgment.!^ In the absence of statutory regulation, 
due process in the appellate courts may consist of 
any proceeding in keeping with the general and 
established principles of judicial procedure.^s 

While a statutory review is not a requirement of 
due process, when such a right is created it is 
important, and must be exercised without discrimi- 
nation.i®*^ There may be a denial of due process 
of law in connection with review ,^ls where 
there is an unreasonable discrimination with respect 
to the persons entitled to review.^^-i^ If a party 
is given a right to appeal, but is in fact denied that 
right, such a denial of the right may be a denial of 
due process.^ ^*20 Due process is not accorded by a 
statute which discriminates between the parties as to 
the grounds on which a reversal may be had,l® or 


CONSTITUTIONAL LAW § 62^ 

hy a statute which allows a trial de novo in the 
appellate court of a case in which the original 
trial was void for incompetency of the judge,or 
by decree of the appellate court on an issue not 
raised in the trial court or affecting persons not 
before the court and statutes have been held 
invalid as a denial of due process under a state 
constitution in so far as they provided for trial 
of appeals in vacation without notice.^^ It has been 
held that a statute is void as a denial of due proc¬ 
ess which provides that no judgment shall be re¬ 
versed for any error unless it shall appear from the 
record that appellant has sustained a substantial in¬ 
jury and a different result was probable but it is 
difficult to reconcile this holding with the rule that 
all appeals may be denied, and a provision has 
been held due process which required that the 
judgment appealed from should be aflSrmed if it 


13. U.S.—Tidal Oil Co. v. Flanagan, 
Okl,. 44 S.Ct 197, 263 U.S. 444, 68 
L.Ed. 382. 

Ky.—Corpus Juris quoted iu Drury 
V. Franks, 67 S.W.2d 969, 980, 247 
Ky. 758. 

jfiss,—St. Douis-San Francisco ,Ry. 
Co. V. Bridges, 131 So. 99, 159 Miss. 
268, certiorari denied 61 S.Ct. 494, 
283 U.S. 848, 75 L.Ed. 1456. 

Or.—^Knight v. Beyers, 134 P. 787, 
70 Or. 413. 

14. Ala.—^Alabama Power Co. v. 
Talmadge, 93 So. 648, 207 Ala. 86, 
error dismissed 42 S.Ct. 463, 269 
U.S. 575, 66 L.Ed. 1071. 

Bexulttitur 

(1) Act authorizing the supreme 
court to fix the amount of the judg¬ 
ment, where of the opinion that the 
verdict was excessive, and affirm the 
judgment for such amount if plain¬ 
tiff remits the excess, held not to de¬ 
prive the defendant of due process. 
Ala.—^Alabama Power Co. v. Tal¬ 
madge, supra. 

(2) An appellate court's require¬ 
ment of remittitur of part of judg¬ 
ment on jury’s verdict for plaintiff, 
with plaintiff’s consent, as condition 
for affirmance of judgment and re¬ 
fusal of new trial, does not violate 
due process. 

Ohio.—^Bartlehaugh v. Pennsylvania 
R. Co., 82 N.E.2d 853, 160 Ohio St. 
387—Alter v. Shearwood, 151 N.E. 
667, 114 Ohio St. 560. 

15. Miss,—^Adams v. Tazoo, etc., R. 
Co., 24 So. 200, 317, 28 So. 956, 77 
Miss. 194, 60 L.R.A. 33, affirmed 
21 act 240, 180 U.a 1, 46 Ii.Ed. 
395. 

12 CJ. p 1239 note 79. 

Mere irregularity 

Where, on defendant’s appeal In a 
case in the Missouri state court re¬ 
view was given by four judges, a di¬ 
vision of the Supreme Court of that 


state, and an opinion affirming the 
judgment was rendered by three of 
them, constituting the quorum, the 
mere fact that the fourth did not 
hear the oral argument, but wrote 
the opinion on the printed argu¬ 
ments, was at most an irregularity 
not affecting the validity of the 
judgment, and was not a deprivation 
of property without due process. 

U.S.—^Wagner Electric Mfg. Co. v. 
Lyndon, Mo., 43 S.Ct. 589, 262 U.S. 
226, 67 L,Ed. 961. 

Pallure to hear other side 

On an employer’s application for a 
writ of certiorari to review an award 
by a workmen’s compensation com¬ 
mission, the fact that the court dis¬ 
poses of the case on his own show¬ 
ing, without hearing the other side, 
does not deprive the proceedings of 
their judicial character so as to con¬ 
stitute a failure of due process. 

Mich-—^American Life Ins. Co. v. 
Balmer, 214 N.W. 20$, 238 Mich. 
580, 

15,5 U.S.—National Union of Marine 
Cooks and Stewards v. Arnold, 
Wash,. 75 S.Ct. 92, 348 U.S. 37. 99 
L.Ed. 46, 

TTnxeasouable discximinatdloiL 

While due process of law under 
the Fifth Amendment to the feder¬ 
al constitution as under the Four¬ 
teenth Amendment to federal consti¬ 
tution, does not require appellate re¬ 
view, nevertheless when congress 
.creates that right it is not free from 
all constitutional restrictions. Includ¬ 
ing obligation not to make unreason¬ 
able discrimination. 
jD.C.—^Kyle v. Wiley, Mun.App., 78 A. 
2d 769. 

15.10 Beport of referee 
Where case was referred to a 
master in chanoery, for supreme 
court to consider on appeal the re¬ 
port, of the referee to which the ap¬ 

847 


pellees were not even parties would 
be in direct violation of the full 
hearing required by the due process 
of law. 

la—Mills V. Ehler, 95 N.B.2d 848, 
407 IlL 602. 

15.15 Benlal of corpoarattoaoL’s right 
to review judgment against it on 
writ of error because of expiration 
of its charter before entry of judg¬ 
ment would be erroneous as denial of 
due process, 

Colo.—Bankers Trust Co. v. Hall, 183 
P.2d 986, 116 Colo. 666. 

Children 

A construction of the statute Au¬ 
thorizing appeals to circuit couH: 
from decisions of the probate court 
by any person considering himself 
aggrieved which would prevent chil¬ 
dren from appealing from dismissal 
of their petition to appoint a con¬ 
servator for the person and estate of 
their aged father, would constitute 
a denial of due process where peti¬ 
tioners were admittedly “proper i>aa> 
ties’’ to bring the proceeding. 

HI.—People ex rel. Dombroski v. 
O’Connelh 38 N.E.2d 40, 378 IlL 
346. 

15.20 tJ.S.—William Whitman Co. ▼. 
Universal Oil Products Co., D.C 
DeL, 93 F.Supp. 885. 

16. Ill,—Green v. Red Cross Medi¬ 
cal Service Co., 83 N.H 1081. 2S2 
IlL 616. 

!?• Tenn.—In re Cameron. 151 &W. 
64, 126 Tenn. 614. 

18. Mo.—^Union Cemetery AmQ<i. v. 
Kansas City, 161 aW. 261., 252 34o. 
466. 

19. Miss.—State v. Speak^ So. 
129, 144 liiae. 1S5. 

20. CaL—San Jose ^^noh C5o, v. Son 

Jose Lar^ etc.. Ok, 58 824. 126 

CaL 822; 
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was such as should have been rendered, notwith¬ 
standing immaterial errors.^i A statute which au¬ 
thorizes an appeal from a decree, perfected under 
prior laws, and on which the right of appeal under 
such laws had expired, is a deprivation of property, 
within the meaning of the prohibition.^^ 

Suspending operation of an injunction pending 
an appeal is not a violation of due process of law.^^ 

Proceedings in lower courts Where a case is re¬ 
versed by the appellate court and is sent back to 
the lower court for further proceedings, the parties 
are entitled to their “day in court” in accordance 
with the requirements of due process of law.-^*5 


§ 627. Costs and Fees 

The regulation by the legislature of costs in proceed¬ 
ings in courts of Justice ordinarily raises no question of 
due process, and the legislature may authorize the tax¬ 
ation by way of costs of an attorney's fee in particular 
classes of cases. 

Costs are, in general, subject to regulation by the 
legislature, within the constitutional requirement of 
due process, since they are merely incidental to 
proceedings in courts of justice and security for 
costs may be required by court rule.24.5 Thus, the 
legislature may authorize the taxation by way of 
costs of an attorney’s fee in particular classes of 
cases,as, for example, claims for small amounts,^^ 
or cases against insurance companies on policies is¬ 
sued by them,27 or cases against common carriers,28 


21 . Or.—Obenchain v. Ransome- 
Crummey Co., 13S P. 1078, 139 P. 
920, 69 Or. 547—Knight v. Beyers. 
134 P. 787, 70 Or. 413. 

22. N.T.—Germania Sav. Bank v. 
Suspension Bridge, 64 N.E. 33, 159 
N.T. 362. 

12 C.J. p 1239 note 86. 

23. Cal.—Tulare Irr. Dist. v. Su¬ 
perior Court of Califoimia in and 
for Tulare County, 242 P, 725, 197 
Cal. 649. 

23.5 Pa.—Massachusetts Bonding & 
Insurance Co. v. Johnston & Har¬ 
der, 22 A.2d 709, 343 Pa. 270. 
Sununary decision, by trial oourt 
Where insurer brought suit for 
accounting against its general agent 
which sought affirmative relief based 
on insurer’s summary cancellation of 
the agency contract, and decree for 
insurer was reversed for further 
proceedings because of inadequacy of 
fact findings, action of trial court in 
summarily deciding the issue in fa¬ 
vor of agent, without referring mat¬ 
ter back to chancellor for further 
proceedings, improperly deprived in¬ 
surer of its “day in court'* in accord¬ 
ance with requirements of due proc¬ 
ess of law. 

Pa—^Massachusetts Bonding & In¬ 
surance Co. V. Johnston & Harder, 
supra 

24- Ky.—^Harbison v. George, 14 S. 

W.2d 405, 228 Ky. 168. 

Ba—Carrere v. Reddix, 28 So.2d 267, 
210 La 776. 

Mo.—State ex rel. McKittrick v. 
Bair, 63 S.W.2d 64, 333 Mo. 1— 
Chilton V. Pemiscot County, 50 S. 
W.2d 646, 330 Mo. 468. 

Nev.—In re Condos* Estate, 266 P. 
2d 404. 

12 C.J. p 1239 note 88. 

Cost of review 

Stotute imposing cost of review 
on insurer in compensation cases 
held not to deprive insurer of prop- 
' without - due process of law. 
Ahmed’s Case, 179 N.E. 684, 
278 Masa ISO, 79 A.L.R. 669, fol¬ 


lowed in Butler’s Case, 179 N.E. 
690, 278 Mass. 218. 

Frepayment 

Act requiring prepayment of 
clerk’s fee by plaintiff held not un¬ 
constitutional as depriving plaintiff 
of property without due process. 
W.Va—McHenry v, Humes, 164 S.E. 
501, 112 W.Va. 432. 

24.5 U.S.—^Zeth v. Pennsylvania R. 
Co., D.C.Pa, 7 P.R.D. 612. 

25. Neb.—Daily v. Chicago, St. P., 
M. & O. Ry. Co., 194 N.W. 676, 110 
Neb. 481, 

N.Y.—Hayman v. Morris, 37 N.T.S. 
2d 884, judgment settled 38 N.Y. 
S.2d 782, 179 Misc. 265. 

Ohio.—Plory v. Cripps, 9 N.E.2d 500, 
132 Ohio St. 487. 

Okl.—Baker v. Farmers' & Mer¬ 
chants’ State Bank of Tongano?- 
ie, Kan., 245 P. 655, 117 Okl. 93. 
Action on bond 

La—Carruth v. Port Hudson Oil De¬ 
veloping Co., 105 So. 302, 159 La. 
236. 

County attorney , 

Statute providing for payment of 
expenses to county attorney in op¬ 
posing claims against estate of in¬ 
testate leaving no heirs held not un¬ 
constitutional as taking property 
without due process. 

Kan.—^Hauser v. Doyle’s Estate, 56 
P.2d 1217, 143 Kan. 719, rehearing 
denied 59 P,2d 674, 144 Kan. 1. 
Settlement of estate 

(1) Statute authorizing the allow¬ 
ance as a part of the costs of ad¬ 
ministration of a decedent’s estate 
of attorney's fees for an unsuccess¬ 
ful defense of a purported will is 
not unconstitutional, does not de¬ 
prive contestees of property without 
due process of law, and is not un¬ 
reasonable. 

Ohio.—Lindsey v. Markley, 96 N.E. 
2d 311, 87 OhioApp. 529. 

(2) Power resides in probate court 
to reimburse attorney hired by lega¬ 
tee to represent him, out of pro¬ 
ceeds of estate adjudicated by the 
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legatee under the declaration of 
rights giving remedy, by “due course 
of law” to those injured in person, 
goods, lands or reputation; “fiue 
course of law” contemplating the 
shortest cut to justice consistent 
with reason and sound practice. 
Pla.—In re Warner’s Estate, 36 So 
2d 296, 160 Pla. 460. 

Partition 

Code provisions entitling counsel 
for complainants in a partition suit 
to payment of reasonable compensa¬ 
tion out of the common fund, held 
not violative of the due process 
clause of the federal constitution. 
Ala—Dent v. Foy, 97 So. 627, 210 
Ala 160. 

Workmen's compensatioa 

Statute providing for allowance of 
reasonable attorney’s fee, if work¬ 
men's compensation claimant is com¬ 
pelled to resort to court proceed¬ 
ings, held not unconstitutional as 
denying due process of law. 

N.M.—^New Mexico State Highway 
Department v. Bible, 34 P.2d 295, 
38 N.M. 372. 

26. XX.S.—^Missouri, etc., R. Co. v. 
Harris, Tex., 34 S.CL 790, 234 U. 
S. 412, 58 L.Ed, 1377, L.R.A.1915E 
942. 

12 C.J. p 1240 note 90. 

27. IT.S.—^Hardware Mut, Ins. Co. of 
Minn. v. Jacob Hieb, Ina, C.C.A 
S.D., 146 F.2d 447—Hartford Fire 
Ins. Co. V. Wilson & Toomer Fer¬ 
tilizer Co., C.C.A.Pla, 4 F.2d 835, 
certiorari denied Hartford Fire 
Ins Co. V. Wilson & Toomer Fer¬ 
tilizer Co., 45 S.Ct. 639, 268 U.S. 
704, 69 L.Ed. 1167. 

Fla—^New York Life Ina Co. v. 

Leeks, 165 So. 60. 122 Pla 127. 
Or.—Spicer v. Benefit Ass’n of Ry. 
Employees. 21 P.2d 187, 142 Or. 
574, 90 A.L.R. 517. 

12 C.J. p 1240 note 91. 

28- Minn.—Hardwick Farmers* m. 
Co. V, Chicago, etc.. R. Co., 124 N. 
W. 819, 110 Minn. 25. 19 Ann-Cta 
1088. 

12 CJT. p 1240 note 92. 
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stich as railroad companies.29 ‘ Also, provision may 
be made for the recovery of attorney’s fees as costs 
in actions for the enforcement of a laborer’s or 
mechanic’s Hen,30 in suits for the recovery or col¬ 
lection of wages due,30.5 in suits for damages to 
land from the construction of a public improve- 
ment,3t or in stockholders’ derivative actions, 
even though the statute is made applicable to pend¬ 
ing actions. 3*1* 10 

It is not a denial of due process to limit the 
amount of attorney’s fees in compensation cases.®^ 
An appeal in forma pauperis is a privilege and not 
a right, and the refusal to grant one the right thus 
to appeal does not offend the requirements of due 
pracess.32-5 Also, there is no denial of due process 
of law in the award of costs on appeal to defend¬ 
ant on the reversal of a judgment for plaintiff, not¬ 
withstanding the reversal resulted from the trial 
judge’s misconduct which plaintiff did not provoke 
or participate in.32-io On the other hand the issue, 
without notice or hearing, of an execution on a 
memorandum of costs is void as a taking of prop¬ 
erty without due process,33 although a party is 
not denied due process because costs are taxed 
against him without notice and opportunity to be 

heard. 34 

Any statute requiring a person whose property 
has been wrongfully sei2ed under attachment 
against the property of another to pay the officer’s 


fees on the attachment before being allowed to 
retake his property would be violative of due proc¬ 
ess of law.35 A statute requiring county officers to. 
pay over to the county treasurer unclaimed moneys 
deposited as costs and providing for the payment of 
such moneys to claimants is unconstitutional as 
denying due process to the depositors, since the stat¬ 
ute takes away the depositors’ right to sue the 
sheriff and substitutes only a demand on the county 
controller without judicial review.35.5 

§ 628. Administrative Proceedings 
' a. In general 

b. Notice and hearing 

c. Proceedings relating to aliens 

d. Proceedings under conscription laws 

a. In General 

Due process of law may be afforded by administra¬ 
tive as well as by judicial proceedings. While the re¬ 
quirements of due process of law ordinarily apply to. 
administrative proceedings, there is no denial of duq. 
process if notice and hearing are dispensed with in 
connection with purely preliminary matters, and the. 
right to Judicial review, where reserved, may cure any 
lack of due process in the original administrative pro¬ 
ceedings. 

Quoted in: Iowa.—Doyle v. Kahl, 46 N.W.2d 52, 55, 
242 Iowa 153. 

As a general rule, due process of law is not neces¬ 
sarily judicial process, 35.50 at least in those classes. 


29. Mo.—^Paddock v. Missouri Pac. 
R. Co., 56 S.W. 453, 155 Mo. 524. 

paiinre to maintain fences 

Code provisions allowing* recovery 
of attorney’s fees where damages 
are recovered against railroad which 
has failed to maintain right of way 
fences, as required by statute, does 
not deprive railroad of its property 
without due process of law in vio¬ 
lation of U.S.Const. Amendm. XIV. 
Idaho.—^Hindman v. Oregon Short 
Line R. Co., 1T8 F. 837, 32 Idaho 
133. 

Bailway labor act 
Provision of railway labor act au¬ 
thorizing taxing of attorney’s fees 
in case of successful suit in district 
court to enforce an award of na¬ 
tional railroad adjustment board held 
not to deprive carrier of due process, 
tr.S.—Cook V. Des Moines Union Ry. 
Ca, D.C.Iowa, 16 F.Supp. 810. 

80. Pla.—^Hunter v. Flowers, 43 So. 

2d 435, 14 A.L.R.2d 447. 

Ind.—Duckwall v. Jones, 58 N.E. 

1055, 60 N.K 797, 156 Ind. 682. 

N.M.—Genest v. Las Vegas Masonic 
Bldg. Assoc., 67 P. 743, 11 N.M. 
251. 

Tex.—^McCollum v. Nowell, Civ.App., 
275 S.W.2d 866.. 

16A aj.S.—54 


30.5 Mont.—Britt v. Cotter Butte 
Mines, 89 P.2d 266, 108 Mont. 174. 

31. Ill,—Gentleman v. Chicago San¬ 
itary Dist., 103 N.B. 234, 260 Ill. 
317. 

31.5 U.S.—Cohen v. Beneficial 
Indus. Loan Corp., N.J., 69 S.Ct. 
1221, 337 U.S. 541, 93 L.Ed. 1528. 

N.T.—Lapchak v. Baker, 80 N.E.2d 
751. 298 N.T. 89. 

Becovary by director against corpo¬ 
ration 

The statute providing for recov¬ 
ery against corporation of reason¬ 
able expenses incurred by directors 
in successful defense of action 
brought against them by. or on be¬ 
half of, corporation is remedial, and 
does not deny due process of law. 
jj-.y—'VV’olf V. Atkinson, 49 N.Y.S. 
2d 703, 182 Misa 675. 

Ha 3 Tnan v. Morris, 37 N.T.S.2d 
884, judgment settled 38 N.Y.S.2d 
782, 179 Misc. 265. 

31.10 U.S.—Cohen v. Beneficial 
Indus. Loan Corp., N.J., 69 S.Ct, 
1221, 337 U.S. 541, 93 L.Ed. 1528. 
NT.Y.—-Wolf V. Atkinson, 49 N.Y.S.2d 
703, 182 Misc. 675, 

32. Ind.—Buckler v. Hilt, 200 N.E. 
219, 209 Ind. 541, 103 A,L.R. 901. 
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N.J.—^Haberberger v. Myer, 71 A. 2 d 5 
717, 4 N.J. 116. 

Fizatioii by board. 

Statute limiting attorney’s fees in, 
compensation cases to amount fixed 
by industrial board held not viola¬ 
tive of due process. 

Ind.—Buckler v. Hilt, 200 N.E. 219, 
209 Ind. 541, 103 A.L.R. 901. 

323 U.S.—Williams v. McCulley. 

D. C.La.. 131 F.Supp. 162. 

32.10 Cal.—Rosenfield v. Vosper, 134; 
P,2d 629, 67 Cal.App.2d 605, re¬ 
hearing denied 135 P.2d 579, 57 
CaI.App.2d 605. 

33. Mont.—State v. Second Judicial 
Dist. CU 85 P. 367, 33 Mont. 529. 

34. Ga.—^McDonald v. Dabney. 132. 
S.B. 547, 161 Ga. 711. 

35. K.Y.—Genovese v. Horn, 189 N. 

1 Y.S. 719, 116 Misc, 126. 

35.5 Pa.—Commonwealth ex rel. 
Margiotti v. Cunningham, 10 A,2di 
559, 337 Pa. 289. 

35.50 D.C.— Xj. B. Wilson. Inc. v. 
Federal Comm,unications Commis-. 
Sion, 170 F.2d 793, 83 If.S.App.D.C. 
176. 

Ill.—^Pipe Tra^s v, Rauch, 118 N. 

E. 2d 319, 2 I11.2d. 278. 

Mo.—Bormann v. City of Richmond^ 
Heights, App., 3U, S.W.2d 249, 
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of decisions that are not appropriate for a judicial board may exercise judicial functions,^^ and so fai 
body to make, although they vitally affect private as due process is concerned administrative boards 
rights.® 5 There may be cases in which a regular or officials have power to make inquiries and rtd- 
proceeding in a court of justice, or after the manner ings subject to review by the courts.®^ An adjudica- 
of such courts, is not necessary to constitute due tion by an administrative board is not limited to 
process,®'^ or in which an administrative officer or prospective operation only by any fundamental re- 


Pa.—Commonwealth v. Cronin, 9 A. 
2d 408, 336 Pa. 469, 125 A.L,.R. 
1455. 

Pennsylvania Publications v. 
Pennsylvania Public Utility Com¬ 
mission, 32 A.2d 40. 152 Pa.Super. 
279, reversed on other grounds 36 
A.2cl 777, 349 Pa. 184, 153 A.L.R 
457. 

36. Pa.—National Automobile Serv¬ 
ice Corporation of Pennsylvania v. 
Barfod, 137 A. 601, 289 Pa. 307. 

37. U.S.—^Anderson Nat. Bank v. 
Luckett, Ky., 64 S.Ct. 599, 321 

U. S. 233, 88 L.Ed. 692, 151 A-Li.R. 
824. 

Bergman v. Kearney, D.C.Nev., 

241 P. 884. 

Ala.—^Almon v. Morgan County, 16 
So,2d 511, 245 Ala. 241. 

Cal.—^Monolith Portland Cement Co. 

V. Gillebergh, 277 P.2d 30, 129 Cal. 
App.2d 413—Ckjarpus Jhris cited in 
Ex parte McDonough, 80 P.2d 485, 
488, 27 Cal.App.2d 155. 

D.C.—Plapao Laboratories v. Parley, 
92 F.2d 228, 67 App.D.C. 304, cer¬ 
tiorari denied 58 S.Ct. 56, 802 U.S. 
732, 82 L.Ed. 666. 

Iowa—Doyle v. Kahl, 46 N.W.2d 52, 

242 Iowa 153. 

Mich.—McCaslin v. Albertson, 273 N. 

W. 302, 279 Mich. 650. 

Minn.—State v. Department of Com¬ 
merce, Securities Division, State 
of Minnesota 218 N.W. 81 , 174 
Minn. 200. 

N.J.—Corpus Juris cited in State 
Board of Milk Control v. Newark 
Mi^c Co., 179 A. 116, 126, 118 N.J. 
E<1. 504. 

Pa—Commonwealth v. Cronin, 9 A. 
2d 408, 336 Pa 469, 125 A.L.R. 
1455. 

Jenkins Tp. v. Public Service 
Commission, 66 Pa Super. 122. 

12 C.J. p 1240 note 97—49 C.J. p 
1159 note 32 [a], 

Removal from ofQce 

Power to remove ftom office is ad¬ 
ministrative rather than judicial, 
but should be exercised in judicial 
manner, although state is not so 
bound by due process of law that 
it cannot invest its agents without 
subjecting itself, as to their removal, 
to the delays, etc., of strict judicial 
action. 

N,D.—State v. Prazler, 167 N.W. 510. 
39 if.D. 430. 

88. Ofcl.—Wilhite v. CTuce, 172 P. 
962, 70 OkL 70. 

WtoEt-^AnOhor v. Wichita County Wa- 
iM^vement DiSh, No. 2; 66 


S.W.2d 657, 123 Tex. 105, answers 
conformed to Com.App., 103 S.W. 
2d 135, 112 A.L.R. 70. 

Xrand office commissioziexs can ex¬ 
ercise ministerial and judicial func¬ 
tions with respect to school lands 
that the legislature confers on them, 
without denying *‘due process of 
law.»» 

Okl.—Dale v. Deal, 14 P.2d 363, 
159 Okl. 111. 

In. absence of arbitrary action 

Where state gives to administra¬ 
tive body power to determine ques¬ 
tions of fact by judicial inquiry sub¬ 
ject to review in courts, federal 
rights are not denied by such body’s 
order unless there has been such a 
want of hearing or such arbitrary 
or caj)ricious action on part of the 
body as to deny due process. 

N.T.—^People ex rel. Consolidated 
Water Ca of Utica v. Maltbie, 9 
N.E.2d 961, 275 N.Y. 357, appeal 
dismissed 58 S.Ct 606, 303 U.S. 
158, 82 L.Ed. 724. 

39. U.S.—U, S. V. Morton Salt Co., 

Ill., 70 S.Ct 357, 338 U.S. 632, 94 
L,Ed. 401. 

National Candy Co. v. Federal 
Trade Commission, C.C.A.7, 104 F. 
2d 999, certiorari denied 60 S.Ct. 
174, 308 U.S. 610, 84 L.Ed. 510, 
March of Time Candies v. Feder¬ 
al Trade Commission, 104 F.2d 
999, certiorari denied 60 S.Ct 174, 
308 U.S. 610, 84 L.Ed. 510—Dietz 
Gum Co. V. Federal Trade Com¬ 
mission, CC.A.7, 104 P.2d 999, cer¬ 
tiorari denied 60 S.Ct 174, 308 U.S. 
610, 84 L.Ed. 510—Obrecht-Lynch 
Corporation v. Clark, D.G.Md., 30 
F.2d 144. 

Holland Piimace Co. v. Purcell, 
D.C.Mich., 125 F.Supp. 74—Hum¬ 
boldt Lovelock Irr. Light & Pow¬ 
er Co. V. Smith, D.C.Nev., 25 F. 
Supp. 571—Cook V. Des Moines 
Union Ry. Co., D.C.Iowa, 16 F. 
Supp. 810—^Precision Castings Co. 
V. Boland, D.C.N.Y., 13 F.Supp. 

877, affirmed, C.C,A., 85 F. 2 d 16— 
U S. Building & Loan Ass*n v. 
McClelland, D.C.C 0 I 0 ., 6 F.Supp. 
299. 

Minneapolis Chamber of Qom^ 
merce v. Federal Trade Commn., 
aC.A.Minn-, 280 F. 45. 

D.C.—Corpus Juris Secundum dted 
in Washington Terminal Co. v. 
Boswell, 124 F.2d 235, 246, 75 U. 
S.APP.D.C. 1, affirmed 63 S.Ct 
1430, 319 U.S. 732, 87 L.Ed. 1094. 
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ind.—^Warren v. Indiana Telephone 
Co., 26 N.E.2d 399, 217 Ind. St 
Iowa.—Corpus Juris Secundum died 
in Hiatt v. Soucek, 36 N.W. 2 (i 432 
436, 240 Iowa 300. 

Md.—Johnstown Coal & Coke Co. v. 

Dishong, 84 A.2d 847, 198 Md. 467* 
N.Y.—^Heart v. Fletcher, 63 N.Ys! 
2d 369, 184 Misc. 659. 

Childs V, Brooklyn Edison Co. of 
New York, 105 N.Y.S.2d 503. 

Ohio.—^Holmes v. Bowen, I 9 N.E.2a 
974, 60 OhioApp. 168. 

Pa.—Commonwealth, to Use of Un¬ 
employment Compensation Fund, 
V. Lentz, 44 A-2d 291, 353 Pa 98. 
Tex.—^Turner v. Bennett CivApp, 
108 S.W.2d 967. 

41 C.J. p 114 note 17. 

In absence of finding of fact by 
public utilities department material 
to petitioner's statutory right to re¬ 
view, court may hear evidence, con¬ 
trary construction of statute result¬ 
ing in denial of due process. 
Mass.—^New England Telephone & 
Telegraph Co. v. Department of 
Public Utilities, 169 N.E. 743, 262 
Mass. 137, 66 A.L.R 784. 

Award 

The substitution of compulsory 
arbitration and administrative re¬ 
view for a judicial valuation is not 
beyond the constitutional power of 
the legislature, so long as there iM 
an opportunity for court review to 
pass on legality and due process as¬ 
pects of the award. 

Md.—^Burke v. Fidelity Trust Co., 
96 A.2d 254, 202 Md. 178. 

Fresumptiou against arbitrary actlou 

Respecting due process, where 
statute accords judicial review of 
state administrative officer’s action, 
functions intrusted to him will pre¬ 
sumably be executed in public inter¬ 
est, not arbitrarily. 

U.S.—U S. Building & Loan Ass’n 
V. McClelland, D.C.C 0 I 0 ., 6 F.SupiK 
299. 

Review as affording due process 

. Where a standard and rule is pre¬ 
scribed for a particular state of 
facts for an administrative officer to 
pass on by appropriate procedure 
and acts, that is net a question 
regulation but a question of admin- 
ij^ration on a state of facts, and 
where proi>erty rights and liberty 
are involved, that may be reviewed, 
ordinarily, by a court to afford due 
process of law. 

US.—Liberty Nat. Idfe Ins. CSo. ▼. 
Read, D.C.OkL, 24 F.Supp. 103. 
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qdrement of due process.^^-S No particular form 
of procedure is required to constitute due process 
in administrative proceedings,and it is not es¬ 
sential to follow the procedure obtaining in ju¬ 
dicial proceedings^! Procedural due process in ad¬ 
ministrative law is generally recognized to be a 
matter of greater flexibility than when dealing with 
strictly judicial tribunals,^!*5 and procedural due 
process in matters pending before an administra¬ 
tive agency is not a term of fixed and invariable 
content>!-!^ The cardinal test of the presence or 
absence of due process of law in an administrative 
proceeding is the presence or absence of rudiments 
of fair play long known to the law,^*!*!^ and whether 


a person has been denied due process of law by the 
action of an administrative body depends on whether 
it acted contrary to the statutes and rules and with 
arbitrary discrimination.^!*^® The due process 
clause has left wide discretion to congress in creat¬ 
ing procedures to be followed in both administra¬ 
tive and judicial proceedings as well as in their con¬ 
junction,^!* 25 and the Federal Administrative Pro¬ 
cedure Act is not the sole criterion of due process 
of law.'*!*^® 

Reasonable regulations and decisions of adminis¬ 
trative bodies will be upheld under the due process 
clause,^ 2 and the mere existence of error in such 


39 ^ U.S.—N. Ii. R. B. V. Guy F. 
Atkinson Co., C.A-9, 195 F.2d 141. 

40 ^ XJ.S._Federal Communications 

Commission v. WJR. The Goodwill 
Station, App.D.C., 69 S.Ct. 109T. 
837 U.S, 26^, 93 L,Ed. 1353—In¬ 
land Empire Dist. Council, Lum¬ 
ber and Sawmill Workers Union v. 
Millis, App.B.C., 65 S.Ct. 1316, 325 

U. S. 697, 89 L.Ed. 1877, rehearing 
denied 66 S.Ct 11, 326 U.S.' 803, 
90 L.Ed. 489. 

Louisville Gas & Elec. Co. v. 
Federal Power Commission, C.C.A. 

6, 129 F.2d 126, certiorari denied 
63 S.Ct 659, 318 U.S. 761, 87 L. 
Ed. 1133, rehearing- denied 63 S.Ct 
758, 318 U.S. 800, 87 L.Ed. 1164-:- 
N*. L R. B. V. PrettyTnan, C.C.A. 6, 
117 P.2d 786—^Ashbury Truck Co. | 

V. Railroad Commission of State 
of California, D.C.Cal., 52 P.2d 263, 
affirmed Asbury Truck Co. v. Rail¬ 
road Commissipn of State of Cali- 
fcmia, 53 S.Ct 94, 287 U.S. 570, 
77 ItEd. 6 di— Humboldt Land & 
Qattle Co. v. Allen, D.C.lfev., 14 
F.2d 650, affirmed 47 S.Ct 674, 274 

U. S. 711, 71 L.Ed. 3L314. 

AJa,—^BOard of Ed, of Choctaw 
County V. Kennedy, ^5, So.2d 511, 
256 Ala. 478—State ex’ rel. Steele 

V. Board of Ed. of Fairfield. 40 
So.2d 689, 252 Ala. 254. 

Humholdt Land & Cattle Co. 
V. District Court of Sixth. Judicial 
Dist, 224 P. 612, 47 Nev. 396. 

—^National Lumber Products Co. 
V. Ponaiio, 42 Au.2d 753, 133 N.J. 
Law 95. 

SnlBLcieiicy of proceedingf 

(1) In proceeding before adminis¬ 
trative body, it is sufficient for ‘"due 
process'* if party affected is appris¬ 
ed of nature of hearing and affoi^ed 
opportunity to offer evidence and 
examine opposition. 

U.S.—Asbbury Truck Co. v. Ra-il" 
rpad Commission of State of *Cali- 
fornia, 3b.C,Cai.. 52 F.2d 263i af-i 
firmed Asbuiy Truck C6. v. I^il-^ 
toad Commission of State’ of‘Sali- 
foraia. 53 S.Ct K U.S. 670,, 
77 L.Ed. sot ' - . 


(2) Due process in trial of facts 
in proceeding before administrative 
board is aff:>rded to parties if proc¬ 
ess substantially gives to the clos¬ 
ing party no less advantage than 
at common law. 

U.S.—National Labor Relations 
Board v. Bilee Coleman Lumber 
Co., C.C.A., 98 P.2d 16. 

(3> Proceedings before dental 
board to revoke dentist’s license 
held not denial of due process, be¬ 
cause accusation was preferred by 
person employed by board or super¬ 
visory agency. 

Cal.—^Winning v. Board of Dental 
Examiners, 300 P. 866, 114 Cal. 
App, 658. 

Ill.—Tarr v. Hallihan, 30 N.E.2d 
421, 375 Ill. 38. 

(4) Requisites and sufficiency of 
hearing see infra subdivision b (2) 
of this section. 

Change of pxooednxal role 
U.S.—N. L. R. B. V. National Con¬ 
tainer Corp., aA.2, 211 P.2d 526. 
Deterxainatios of facts 

Essential reanirement of due proc¬ 
ess is met when administrative body 
is required to determine existence 
or^ nonexistence of necessary facts 
before any decision is made. 

Ced,—Vita-Pharmacals, Inc. v. Board 
of Pharmacy, 243 P.2d 890, 110 Cal. 
App.2d 826—^Mitchell v. Morris, 
210 P.2d 857, 94 CaLApp.2d 446— 
Wheeler v. Gregg, 203 F.2d 37, 90 
CaVApp,2d 348. 

People V. Wajton, 161 F.2d 498, 

, 70 CaLApp.2d Supp. 862. 

41- U.S.—Lacomastic Corp. v. Par¬ 
ker, D.GMd., 64 F.Supp. 138. 

Nev.— Humboldt 3>nd Cattle Co. 
V. District Court of Sixth Judicial 
IHst*. 324 P. 612, 47 Nev. 396. 

41.5 U.S.—^Lacomastic Corp. v. 

> Parker, D.C.Md., 54 F.Supp. 138. 
41.10 U.S.—Federal Communications 
Commission v. WJR, The Good¬ 
will Station, Inc., App.D.C., 69 S. 
Ct. 1097, 337 U.S. 265, 93 L.Ed. 
1353. 

Western Air Lines v. Civil Aero¬ 
nautics Bd., C.A.9. 184 F.2d 545. 


41.15 Wis.—State ex rel. Madison 
Airport Co. v. Wrabetz, 285 N.W^ 
504, 231 Wis. 147. 

41.20 Md.—Howard Sports Daily v. 
Weller, 18 A.2d 210. 179 Md. 355. 

41J55 U.S.—Federal Communica¬ 
tions Commission v. WJR, The 
Goodwill Station, App.D.C., 69 S.Ct. 
1097, 337 U.S. 265, 93 L.Ed. 1353. 

41.30 U.S.—Marcello v. Ahrens, C. 
A.La„ 212 F.2d 830, affirmed Mar¬ 
cello V. Bonds, 76 S-Ct, 830, 349 
U.S. 302. 99 L.Bd. 1107. 

42 . U.S.—^E. K. Hardison Seed Co. v. 
Jones. C.CjV. 6, 149 P.2d 252—Unit¬ 
ed Gas Imp. Co. v. Securities and 
Exchange Commission, C.C.A.3, 138 
F.2d 1010—Public Service Corpora¬ 
tion of New Jersey v. Securities 
arid Exchange Commission, C.C.A.3, 
129 F.2d 399, certiorari denied 63 
S.Ct 266, 317 U.S. 691, 87 L.Ed. 
553—^Lacquer & Chemical Corpora¬ 
tion V. Mills, D.C.N.Y., 22 F.2d 697, 
Affirmed, d.C.A., 22 F.2d 700, cer¬ 
tiorari denied 48 S.Ct 212, 276 U.S. 
617, 72 L.Ed. 73S. 

Cal.—Ludolph v. Board of Police 
Com'rs Of City and County of San 
Francisco, 86 P.2d 118, 30 Cal.App. 
2d 211. 

I>.C.—Communist Party of U. S. v. 
Subversive Activities Control Bd,, 
C.A., 223 F.2d 531—^Keyes v. Mad¬ 
sen, 179 F.2d 40, 86 U.S.App.D.C. 
24, certiorari denied 70 S.Ct 628, 
339 U.S. 928, 94 L.Ed. 1349. 

Ill. —People ex rel. Witte v. Frank¬ 
lin. 186 N.E. 137, 352 Ill. 528, 

Kan,—Sharer v. Kansas Soldiers’ 
Compensation Board, 296 P. 729, 
132 Kan. 572. 

[N.J.—^Allan v. Durand, 67 A.2d 668, 
137 N.J.Law 30. 

—^Peters v. New Tork City 
Housing Authority, 128 N.T,S.2d 
712, 283 App.Div. 801, reversed 
other grounds 121 N.E2d 629^ 307 
N.Y, 519. 

Pa.—People's Natural Gas Ca v. 
Public Service Commission 123 A. 
799, 279 Pn 352, affirmed 46 S.Ct 
371. 2T® U.S. 559, fO L.Bd. 726, 
12 C.J. P 1107 note 86. 
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proceedings does not of itself constitute a denial of 
due process of If, however, the administra¬ 

tive decision constitutes an arbitrary, discriminatory, 
or unreasonable interference with personal or prop¬ 
erty rights, it is void as in violation of the due proc¬ 
ess provisions of the constitution;^3.5 and admin¬ 
istrative convenience or even necessity cannot over¬ 
ride constitutional requirements of due process.‘^3.io 
Statutes purporting to confer arbitrary powers on 
administrative officials are invalid as denying due 
process,and the procedure and power of decision 
committed to the administrative body must be within 
the power of the legislative body to confer in order 
that the administrative proceedings may constitute 
due process of law.'^S 

Where administrative regulations set a higher 
standard of procedural due process than that re¬ 
quired by the Constitution or statute, the violation of 


16 A C.J.a 

such regulations amounts to a denial of administra¬ 
tively established due process pf law.^^-s if a citi¬ 
zen is to be punished for the crime of violating an 
order of an officer, board, or commission of a legis¬ 
lative character, due process of law requires ffiat 
it shall appear that the order is within the authority 
of the officer or agency, and if that authority de¬ 
pends on determinations of fact those determinations 
must be shown.^B.io Due process is not observed 
if an accused person is subjected, without his con¬ 
sent, to an administrative hearing on a serious 
criminal charge pending against him, where the nec¬ 
essary defense in the administrative hearing may 
disclose evidence and prejudice his defense in the 
criminal trial.-^S.iB While the requirement of due 
process of law ordinarily applies to administrative 
and executive action by which one may be deprived 
of liberty or property as well as to judicial action,^® 


Rliagr of cliarges 

Under statute authorizing Board 
of Accountancy to initiate proceed¬ 
ings for revocation of certificate as 
certified public accountajit. Board 
was authorized to conduct prelimi¬ 
nary investigation before filing charg¬ 
es of violation of statute; and fact 
that Board which made such in¬ 
vestigation also filed charges and 
judged controversy did not consti¬ 
tute denial of due process. 

Ky.—Smith v. State Bd. of Account¬ 
ancy of Ky., 271 S.W.2d 875. 
Hotice of disallowance of claiTin 
Statutory method of service of no¬ 
tice of disallowance of claim by 
State Board of Equalization, by mail 
addressed to claimant taxpayer, is 
just and reasonable and satisfies due 
process, and due process does not re¬ 
quire mailing to counsel. 

Cal.—Pacific Gas & Elec. Co. v. State 
Bd. of Equalization, App., 285 P.2d 
306. 

Decisioii. held not arbitrary 
U.S.—Bailey Parm Dairy Co. v. An¬ 
derson, aC.A.Mo., 157 F.2d 87, 
certiorari denied 67 S.Ct. 355, 329 
U.S. 788, 91 L.Ed. 675. 

43. U.S.—Consolidated Edison Co. 
of New York v. National Labor 
Kelations Board. C.C.A., 95 P.2d 
390, modified on other grounds 59 
S.Ct 206, 305 U.S. 197, 83 L.Ed. 
126—Kishan Singh v. Carr, C.C. 
A.Cal., 88 P.2d 672. 

Cal.—Ells V. Board of Sup'rs of San 
Diego County, 176 P. 709, 38 Cal. 
App. 480. 

Sevooation of paarole 

Denial of due process to petition¬ 
er for habeas corpus whose parole 
was revoked cannot be established by 
mere showing that decision of pa¬ 
role board was incorrect 
U-S.^-Chri3tianson v. 2^rbst» C.CJL 
ICan.* 89 F.2d 40. 


43.5 N.J.—Garden State Farms v. 
Armstrong. 105 A.2d 884, 31 N.J. 
Super. 61. 

43.10 U.S.—Celia v. U. S., C.A.7, 

208 F.2d 783, certiorari denied 74 
S.Ct 864, 347 U.S. 1016, 98 L.Ed. 
1138. 

44. U.S.—^Douglas v. Noble, Wash., 
43 S.Ct 303, 261 U.S. 165, 67 L.Ed. 
590. 

Ill.—Welton V. Hamilton, 176 N.E. 
333, 344 Ill. 82—Board of Adminis¬ 
tration of Illinois V, Miles, 115 N. 
E. 841, 278 Ill. 174. 

Xdcense for dentistry 

A state statute purporting to con¬ 
fer arbitrary discretion on a board 
to withhold a license to practice the 
profession of dentistry, or to impose 
conditions which had no relation to 
qualifications to practice that pro¬ 
fession, would violate the due proc¬ 
ess clause. 

U.S.—Douglas V. Noble, Wash., 43 
S.Ct. 303. 261 U.S. 165, 67 L.Ed. 
590. 

Statutes construed as not purporting 
to confer arbitracry powers 
Cal,—^People v. Globe Grain & Mill¬ 
ing Co., 294 P. 3, 211 Cal, 121. 
Ill.—People ex rel. Clark v. Balti¬ 
more & O. S. W. Ry. Co., 187 N.E. 
463, 353 Ill. 492. 

45. U.S.—Dukich v. Blair, D.C. 
Wash., 3 F,2d 302. appeal dis¬ 
missed Blair v. Dukich, 46 S.Ct 
469, 270 U.S. 670, 70 L.Ed. 791. 

Screening of seamen 
*‘Due process’* in the context of 
program of screening seamen for the 
purpose of excluding from merchant 
vessels of the United States those 
whose presence would be inimical to 
the security of the United States, is 
properly definable in terms of maxi¬ 
mum procedural safeguards which 
can be afforded the individual with¬ 
out jeopardizing national security. 
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U.S.—U. S. V. Gray, C.A.Wash., 297 
P.2d 237. 

45.5 U.S.—Jeffries v, Olesen, DC. 
CaL, 121 F.Supp. 463. 

45.10 U.S.—^Roach v. Johnson, D.C 
Ind., 48 F.Supp. 833, vacated on 
other grounds U. S. v. Johnson, €5 
S.Ct 1075, 319 U.S. 302, 87 LEd. 
1413. 

45.15 D.C.—Silver v. McCamey, C 
A., 221 F.2d 873. 

46. U.S.—Cantwell v. State of Con¬ 
necticut, 60 S.Ct 900, 310 U.S. 296, 
84 L.Ed. 1213. 128 A.L.R, 1353. 

Magnolia Petroleum Co. v. Car¬ 
ter Oil Co., aA.Okl., 218 F.2d 1, 
certiorari denied State of Okl. ex 
rel. Com’rs of the Land Office v. 
Magnolia Petroleum Co., 75 S.Ct 
605, 349 U.S. 916, 99 L.Ed. 1249— 
Smith V. Hays, C.C.A.Iowa, 10 P. 
2d 145. 

U. S. V. Libby, McNeil & Libby, 
D.C.Alaska, 107 F.Supp. 697—Ches¬ 
ter C. Fosgate Co. v. Kirkland, 
D.C.Fla., 19 F.Supp. 152. 

New River Co. v. Chesapeake & 
O. Ry. Co., D.C.W.Va.. 293 F. 460, 
reversed on other grounds U. S. t. 
New River Co., 44 S.Ct. 610, 265 

U. S. 533, 68 L.E<L 1165—U. S. v. 
Dunton, D.C.N.T., 288 F. 959. 

Ala.—Board of Ed. of Choctaw 
County V. Kennedy, 55 So.2d 511, 
256 Ala. 478—State ex rel. Steele 

V. Board of Ed. of Fairfield, 40 
So.2d 689, 262 Ala. 254—Alabama 
Power Co. v. City of Fort Payne, 
187 So. 632, 237 Ala. 459, 125 A. 
L.R. 1337. 

D.C.—Philadelphia Co, v. Securities 
and Exchange Commission, 175 F. 
2d 808, 84 U.S.App.D.a 73, vacat¬ 
ed on other grounds 69 S.Ct 1047, 
337 U.S. 901, 93 LEd. 1715—WJR. 
The QoodwUl Station v. Federal 
Communications Commission, 174 
F.2d 226, 84 U.S.App.D.C. 1, re- 
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and a judgment or order entered by an administra¬ 
tive board in a quasi-judicial proceeding wherein 
the board has denied due process to a party thereto 
is void,*®-® a state constitutional provision contain- 
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ing a guaranty of due process of law, limited in ap¬ 
plication to criminal proceedings, has been held not 
to apply to an administrative proceeding which is 
not criminal in nature.'*®-^® Administrative, as dis- 


versed on other grrounds 69 S.Ct. 
1097 337 U.S. 265, 93 L.Ed, 1353 
L, B Wilson, Inc. v. Federal Com¬ 
munications Commission, 170 F. 
M 793. 83 U.S.APP.D.C. 176-Walk¬ 
er V. Popenoe, 149 F.2d 511, 80 U.S. 
App.D.C. 129. 

Fla.— Hime v. Florida Heal Estate 
Commission, 61 So.2d 182. 

Ga.— Zachos v. Huiet, 25 S.E.2d 806, 
195 Ga. 780—Bennett v. Collins, 
121 S.E 809, 157 Ga. 422. 

HI—Pipe Trades v. Rauch, 118 N.E. 
id 319^ 2 II1.2d 278—Chicagroland 
Agencies v. Palmer, 2 N.E.2d 910, 
364 Ill. 13. 

lewa.—Doyle v. Kahl, 46 N.W.2d 52. 
242 Iowa 153—Mendenhall v. 
Struck, 224 N.W. 95, 207 Iowa 1094. 

La,_Larcade v. Iserin&hausen, 96 

So. 830, 153 La. 976. 

Minn.— Juster Bros. v. Christgau, 7 
N.W.2d 501, 214 Minn. 108. 

jfY.—Noyes v. Erie & Wyoming 
Farmers Co-op. Corp., 10 N.T.S,2d 
114, 170 Misc. 42. reversed on oth¬ 
er grounds 22 N,E.2d 334, 281 N.Y. 


187. 

Peters v. New York City Hous¬ 
ing Authority, 128 N.Y.S.2d 224, 
modifted on other grounds 128 N. 
T.S.2d 712, 283 App-Div. 801, re¬ 
versed on other grounds 121 N.E. 
2d 529, 307 N.Y. 519. 


Ohio.—State ex rel. Squire v. Na¬ 
tional City Bank of Cleveland, 11 
N.E.2d 93, 66 Ohio App. 401—State 
ex rel. Bolsinger v. Swing, 6 N.E. 
2d 999, 54 Ohio App. 251. 

Pa,—Commonwealth ex rel. Chidsey 
y. Mallen, 63 A.2d 49, 360 Pa. 606 
—Commonwealth v. Cronin, 9 A. 
2d 408, 336 Pa. 469, 125 A.L.R. 
1455—National Automobile Service 
Corporation of Pennsylvania v. 
Barfod, 137 A. 601, 289 Pa. 307. 

W. J. Dinner Transfer Co. v. 
Pennsylvania Public Utility" Com¬ 
mission, 107 A.2d 159, 175 Pa.Su- 
per. 461, appeal dismissed 75 S.Ct- 
580, 349 U.S. 903, 99 L.Bd. 1240— 
West Penn Power Co. v. Pennsyl¬ 
vania Public Utility Commission, 
100 A.2d 110, 174 Pa.Super. 123— 
Jenkins v. Unemployment Compen¬ 
sation Bd. of Review, 56 A.2d 686, 
162 PaSuper. 49—^Armour Transp. 
Co. V. Pennsylvania Public Utility 
Commission, 10 A.2d 86, 138 Pa 
Super. 243. 


S.C.—Ham v. Mullins Lumber Co., 
T S.E.2d 712, 193 S.C. 66. 

S^D.—Caldwell v. Pierson, 159 N.W. 
124. 37 S.D. 546. 

Utah,—^Budget Homes v. State Tax 
Commission, 235 P.2d 601. 


A statute may exempt an admin¬ 
istrative board from rules of evi¬ 


dence or procedure, but cannot au¬ 
thorize its exemption from due proc¬ 
ess of law clause of Constitution. 
Minn.—Juster Bros. v. Christgau, 7 
N.W.2d 501, 214 Minn. 108. 
Axbltrary abatement of nuisance 
CD An ordinance which authorizes 
city officers, without action, on find¬ 
ing of city commissioners that a 
building is a nuisance, to abate it, 
denies due process; and this none 
the less because the owners can ap¬ 
peal to equity for injunctive relief. 
Tex.—Crossman v. City of Galveston. 
247 S.W. 810, 112 Tex. 303, 26 A. 
L.R. 1210. 

(2) A charter granting to a city 
council power to declare dilapidated 
buildings to be nuisances and to 
direct the same to be repaired, re¬ 
moved, or abated, as council shall 
prescribe, was the grant of a legis¬ 
lative and ministerial power for the 
protection of the public health and 
safety, and not a judicial power to 
declare and abate nuisances, so that 
I exercise of $uch i>ower as a judicial 
function was not due process of law. 
Tex.—Reagan v. City of Texarkana, 
Civ.App.. 238 S.W. 717, affirmed 
City of Texarkana v. Reagan, 247 
S.W. 816, 112 Tex. 317. 

Abolitioxi of grade crossing 

State statute authorizing highway 
commissioner, without notice or 
hearing or provision for review, to 
require railroad to abolish grade 
crossings and construct overhead 
crossings, when necessary, in com¬ 
missioner's opinion, for public safe¬ 
ty and convenience, held violative 
of due process clause, although stat¬ 
ute, as construed, permitted judicial 
review where commissioner acted 
arbitrarily. 

Xj.s.—Southern Ry. Co. v. Common¬ 
wealth of Virginia ex rel. Shirley. 
54 S.Ct 148, 290 U.S. 190, 78 L.Ed. 
260. 

Proceedings by commissioners 

Statute permitting insurance com¬ 
missioner to take charge of affairs 
of automobile service companies in 
event liquidation is necessary held 
denial of due process; no hearing 
being provided for. 

Pa,—National Automobile Service 
Corporation of Pennsylvania v. 
Barfod, 137 A. 601, 289 Pa. 307. 

Stattitory anthori^ of administra¬ 
tive officer or board must not be so 
arbitrary as to transgress due proc¬ 
ess clause of state or federal con¬ 
stitution. 

Mont—Chicago, M. & St P. Ry. Co. 
V. Board of Railroad Com’rs. 247 
P. 162, 76 Mont 305. 
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Supporting evidence 

(1) I>ue process requires that the 
finding of the secretary of agricul¬ 
ture in prescribing stockyard rates 
be based upon substantial evidence, 
and he must not act arbitrarily. 

U.S.—Denver Union Stock Yard Co. 

V. U. S., D.C.CoIo., 21 F.Supp. 83, 
affirmed 58 S.Ct 990, 304 U.S. 470, 
82 L.Ed. 1469. 

(2) Determination of the state in¬ 
dustrial commission without evidence 
to support it is not due process of 
law. 

N.Y.—Skeels v. Paul Smith's Hotel 
Co., 185 N.Y.S. 665, 195 App.Div. 
39. 

Snffloiency of process 

In proceedings before administra¬ 
tive bodies, process and procedure 
which afford opportunity to be heard 
with right of appeal are sufficient 
as to due process. 

Iowa.—Elk River Coal & Lumber 
Co. V. Funk, 271 N.W. 204, 110 A. 
L.R. 1415. 

Workmen’s compensation 

Mo.—Curtin v. Zerbst Pharmacal 
Co., 72 S.W.2d 152, 229 Mo.App. 82, 
transferred, see, 62 S.W.2d 771, 
333 Mo. 346. 

N.Y.—Schermerhorn v. General Elec¬ 
tric Co., 186 N.Y.S. 836, 195 App. 
Div. 670. 

Wis.—Robert A. Johnston Co. v. In¬ 
dustrial Commission, 7 N.W, 2d 
854, 242 Wis. 299. 

Doe process denied 
U.S.—S. Buchsbaum & Co. v. Feder¬ 
al Trade Commission, C.CA.7, 153 
F.2d 85, supplemented 160 F.2d 
121 . 

N.J.—Belanowitz v. Travelers Ins. 
Go., 10 A.2d 178, 123 N.J.Law 574, 
setting aside 6 A-2d 665, 17 N.J. 
Misc. 161, affirmed 15 A.2d 745. 125 
N.J.Law 301. 

N.Y.—Department of Welfare of 
City of New York v, Brancano, 
129 N,Y.S.2d 866. 205 Misc. 636— 
Traiger v. Sacks, 54 N.Y.S. 2d 917, 
185 Misc. 540. affirmed 60 N.r.S.2d 
926, 184 Mik:. 955. 

Ohio.—General Motora Corp. v. Bak¬ 
er, 110* N.E.2d 12, 92 Ohio App. 
301. 

Pa,—State Bd. of Private Business 
Schools v. Thomasson, Com.PL, 66 
Dauph.Co. 110. 

46.5 Wis.—^Folding Furniture 

Works V. Wisconsin Labor Rela¬ 
tions Board, 286 N.W. 851. 232 Wis, 
170, rehearing denied 286 N.W, 
875, 232 Wis. 170. 

46,10 R.L—Taglianetti v. New 
England Tel. & TeL Ckx, 103 A.2d 
$7. 
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tiHg^ished from judicial, proceedings are in many held that due process was not denied.^'^*^ So ad- 
cases sufficient to constitute due process of law,^^ ministrative action has been sustained, as against 
and in various particular proceedings, it has been a claim of denial of due process, in the case of mere 


47 . U.S.—Lichter v. U. S., Cal., 68 

S.Ct 1294, 3S4 U.S. 742, 92 li.Bd. 
1694, Pownall v. U. S., 68 S.Ct. 
1294, 334 U.S. 742, 92 L.Ed, 1694, 
rehearing denied 69 S.Ct. 11, 335 

U.S. 836, 93 L..Bd. 3S9—^Alexander 
Wool Combing Co. v. U. S., 68 S.Ct 
1294, 334 U.S. 742, 92 L.Ed. 1694, 
rehearing denied 69 S.Ct 11, 335 
U.S. 837, 93 L.Ed. 389—^Federal 

Trade Commission v. Cement In¬ 
stitute, 68 S.Ct 793, 333 U.S. 683, 
92 L».Ed. 1010, rehearing denied 68 
S.Ct 1492, 334 U.S. 839, 92 L.Ed. 
1764. 

Beck V. Missouri Valley Drain¬ 
age Dist of Holt County, C.C.A. 
Mo., 46 F.2d 632, 84 A.L.R. 1089, 
certiorari denied 52 S.Ct 7, 284 

U. S. 618, 76 L.Ed. 627. 

Securities and Exchange Com¬ 
mission V, Morgan, Lewis & Bock- 
ius, D.C.Pa., 113 F.Supp. 85, af¬ 
firmed, C.A., 209 F.2d 44—Panteleo 

V. Brown, D.C.N.Y., 53 F.Supp. 209. 
Neb.—Enterprise Irr Dist. v. Willis, 

284 N.W. 326, 135 Neb. 827—Daw¬ 
son County Irr. Co. v. McMullen, 
231 N.W. 840, 120 Neb. 245. 
Ohio,—Holmes v. Bowen, 19 N.E.2d 
974, 60 OhioApp. 168. 

Okl.—Dale v. McClung, 14 P.2d 383, 
159 Okl. 95. 

Pa.—Commonwealth v. Cronin, 9 A. 
2d 408, 336 Pa. 469, 125 A.L.R. 
1455. 

12 C.J. p 1240 note 99. 

Due process of law may be afford¬ 
ed administratively as well as ju¬ 
dicially. since lawful administrative 
process is due process equally as 
much as lawful judicial process. 

W.Va.—Nulter v. State Road Com¬ 
mission of West Virginia, 194 S.E. 
270—^Nulter v. State Road Cdm- 
mission of West Virginia, 193 S.E. 
549. 

Judicial proceedings as not essential 

Due process does not necessarily 
Imply judicial proceedings but in¬ 
cludes administration of general law 
according to procedure affecting all 
persons alike. 

HI.—Italia America Shipping Cor¬ 
poration V. Nelson, 154 N.E. 198, 
323 IlL 427. 

Royalty program 

The requirements of due process 
clause of Fifth Amendment apply 
only to judicial proceedings and to 
proceedings of quasi judicial nature 
and do not apply to eniployer-em- 
ployee relationship as between gov- 
emmeat and its employees and do 
not apply to hearing contemplated 
by Executive Order prescribing pro- 
c^ures for admihisrtration of em- 
loyalty program In executive 
ibrknch of government 


D.C.—Washington v. Clark, D.C., 84 
F.Supp. 964, affirmed, Washington 
V. McGrath, 182 F.2d 375, 86 U.S. 
App.D.C. 343, affirmed 71 S.Ct 795, 
341 U.S. 923, 95 L.Ed. 1356. 

47.5 U.S.—^Barsky v. Board of Re¬ 
gents of University of State of 
New York, 74 S.Ct 650, 347 U.S. 
442, 98 L.Ed. 829. 

Willapoint Oysters v. Ewing, 
C.A.9, 174 P.2d 676, certiorari de¬ 
nied 70 S.Ct 101, 338 U.S. 860. 94 
L.Ed. 527, rehearing denied 70 S. 
Ct 793, 339 U.S. 946, 94 L.Ed. 1360 
—Bowles V. Glick Bros. Lumber 
Co., 146 F.2d 666, followed in 
Bowles V. Ray, C.C.A.Cal., 146 P. 
2d 662, certiorari denied 65 S.Ct 
1554, 325 U.S. 877, 89 L.Ed. 1994, 
rehearing denied 66 S.Ct 12, 326 U. 
S. 804, 90 L.Bd- 490—Louisville 
Gas & Elec. Co. v. Federal Power 
Commission, C.C.A..6, 129 P.2d 126, 
certiorari denied 63 S.Ct 559, 318 

U. S. 761, 87 L.Ed. 1133, rehearing 
denied 63 S-Ct 768, 318 U.S. 800, 
87 L.Ed. 1164—N. L. R. B. v. Bot¬ 
any Worsted Mills, C.C.A.3, 106 
P.2d 263. 

Shirer v. Anderson, D.C.S.C., 88 
F.Supp. 858—N. L. R. B. v. Bar¬ 
rett Co., D.C.I11., 35 F.Supp. 588. 

D.C.—Keyes v. Madsen, 179 F.2d 40, 
86 U.S.App.D.C. 24, certiorari de¬ 
nied 70 S.Ct 628, 339 U.S. 928, 94 
L.Ed. 1349. 

Ill.—Tarr v. Hallihan, 30 N.E.2d 421, 
375 III. 38. 

Ind.—^Warren v. Indiana Telephone 
Co., 26 N.m2d 399, 217 Ind. 93. 

Minn.—State ex rel. Ging v. Board 
of Education of City of Duluth, 7 
N.W.2d 544, 213 Minn. 550. 

N.Y.—Peters Y. New York City 
Housing Authority, 128 - N.Y.S.2d 
712, 283 App.Div. 801, reversed on 
other grounds 121 K.B.2d 529, 307 
N.Y. 519—^Lederman v. Board of 
Ed. of City Of New York, 96 N.Y. 
S.2d 466, 276 App.Div. 527, af¬ 
firmed 95 N.E.2d 806, 301 N.Y, 476, 
appeal dismissed Thompson v. Wal¬ 
lin, 73 S.Ct 92, 342 U.S. 801, 96 L. 
Ed. 607, affirmed Adler v. Board 
of Ed, of City of New York, 72 
S.Ct 380, 342 U.S. 485, 96 LEd. 
617, 27 A.L.R.2d 472—Thompson 

V. Wallin, 95 N.Y.S.2d 784, 276 App. 
Div. 463, affirmed 95 N.B.2d 806, 
301 N.Y. 476, appeal dismissed 72 
S.Ct. 92, 342 U.S. 801, 96 L.Ed. 607. 

Ohio.—State ex rel. MelVih v. Johes, 
App., 97 N.B.2d 71. 

Pa.—State Civil Service Commission 
V. Snyderman, 67 A.3d 96, 362 Pa. 
422. 

Sayre Lahd Co. v. Pennsylvania 
Public Utility * Omnmis^dn, 74 A. 
2d 713, 167 Pa,i&uper. L* ‘ ■ 
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In re Application for Certificate 
of Occupancy, Com.Pl., 32 North. 
Co. 31. 

H.I*—Taglianetti v. New England 
Tel. & Tel. Co., 103 A.2d 67. 
Wis.—Christie v. Lueth, 61 N.WM 
338, 265 Wis. 326. 

Particular proceedings 

(1) Application for order by Se¬ 
curities and Exchange Commission 
declaring applicant not to be a sub¬ 
sidiary of a holding company. 

U.S.—^Public Service Corporation of 

New Jersey v. Securities and Ex¬ 
change Commission, C.C.A.3, 129 
P.2d 899, certiorari denied 63 S.Ct. 
266, 317 U.S. 691, 87 L.Ed. 553. 

(2) Proceedings under Security 
Risk Law. 

N.-Y.—^Lerner v. Casey, 138 N.Y. S. 2d 
777. 

(3) Proceedings under Subversive 
Activities Control Act. 

D.C.—Communist Party of U. S. v. 
Subversive Activities Control Bd,, 
C.A., 223 P.2d 531. 

(4) Workmen’s compensation pro¬ 
ceedings. 

Cal.—De Martini v. Industrial Acc. 
Commission, 202 P.2d 828, 90 Cal. 
App. 2d 139. 

D.C.—Swofford v. International Mer¬ 
cantile Marine Co., 113 F.2d 179, 72 
App.D.C. 226. 

Tex.—^English Freight Co. v. Knox, 
Civ.App., 180 S.W.2d 633, error re¬ 
fused. 

Proceedings under Renegotiation Act 
(1) Proceedings held valid in gen¬ 
eral. 

U.S.—^U. S. V. Shanaman, D.C.Pa., 
123 F.Supp. 402—U. S. v. Alexan¬ 
der Wool Combing Co, D.C.Mass., 
66 F.Supp. 389, affirmed, C.C.A., 
160 P.2d 103, affirmed 68 S.Ct 1294. 

334 U.S. 742, 92 L.Ed. 1694, re¬ 
hearing denied 69 S.Ct 11, 335 U. 
S. 837, 93 L.Ed. 389. 

(2> Retroactive application of the 
Renegotiation Act to war contracts 
entered into prior to certain date but 
on which the final payments had not 
been made at time the original act 
was passed was not invalid as in 
violation of the Fifth Amendment 
U.S.—Lichter v. U. S., Cal., 68 SCt 
1294. 334 U.S. 742, 92 L.Ed. 1694— 
Pownall V. U. S., Cal., 68 SXJt 
1294, 334 U.S. 742, 92 L.Ed. 1694. 
rehearing denied 69 S.Ct 11, 335 
U.S. 836, 93 LJEd. 389—Alexander 
Wool Combing Co. v. U. S., Cal., 63 
S.Ct, 1294, 334 U.S. 742, 92 LEd, 
1694, rehearing denied 69 S.Ct II. 

335 U.S. 837, 93 L.Ed. 389. 
Howell Elec. Motors Co. ▼. U. S.* 

aA:Midtx., 172 F.2d 953- 
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preliminary investigations^* or preliminary rem¬ 
edies,of summary actions for the preservation of 
order,^® general protection of the public,®^ or the 
prevention of the spread of disease,^2 and of all ac- 
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tions of executive departments or officers taken by 
them in the course of the regular administration of 
valid laws,S2 and particularly, in the ascertainment 


^ —In re MacNamara, 218 N. 

T. S. 57, 128 Misc. 84. affirmed 218 

N.T.S. 811, 218 App.r>iv. 822. 

12 C.J. P 1240 note 1. 

j^ecret Is.vestig'atioii 

Statute authorizing attorney gen¬ 
eral secretly to investigate dealers 
in securities held not to violate due 
process clauses of state or federal 
constitutions. 

jr.T.—^In re MacNamara, supra. 
Corporate matters 

Governmental investigation into 
corporate matters may he of such 
sweeping nature and so unrelated 
to matter properly under inquiry as 
to exceed investigatory power, but 
constitutional safeguards as to due 
process are not violated if inquiry 
is within authority of agency, de¬ 
mand is not too indefinite, and in¬ 
formation sought is reasonably rele¬ 
vant. 

U.S.—IT. S. V. Morton Salt Co.. III., 
70 S.Ct. 357, 338 U.S. 632, 94 Lr.Ed. 
401. 

trxuAmorican activities 

Resolution continuing House Com¬ 
mittee on Un-American Activities 
does not violate the Fifth Amend¬ 
ment as setting up no recognizable 
standards for scope of investigation 
of committee or for its conduct. 

0. S. V. Dennis, D.C., 72 P.Supp. 417, 
affirmed 171 P.2d 986, 84 U,S.App. 
D.C. 31, affirmed 70 S.Ct 519, 339 

U. S- 162, 94 Lf.Ed. 734, rehearing 
denied 70 S.Ct 799, 339 U.S. 950, 
94 Li.Ed. 1364. 

msdosnra of claim of privilege 
There is no constitutional guaran¬ 
tee that one who sees fit to exercise 
privilege against self-incrimination 
shall be entitled to do so in private 
and without notoriety, and, there¬ 
fore, fact that resolution directing 
Attorney General to conduct inquiry 
into existence of subversive activi¬ 
ties authorized Attorney Goneral to 
make public information obtained 
throtxgh the investigation, thereby 
possibly authorizing disclosure that 
witness in such investigation had 
claimed constitutional privilege 
against self-incrimination, did not 
render such resolution unconstitu¬ 
tional 

K.H,—^Nelson v. Wyman, 105 A,2d 
756, 99 Nr.H. 33. 

4^ N.T.—Coler v. Com Exchange 
Bhnk, 230 N.T.S. 86, 132 BdSsc. 449, 
affirmed Com Exchange Bank v. 
Coler, 164 KB. 882, 250 KT. 136, 
65 A.L«.R. 879, affirmed 50 S.Ct 94, 
280 tr.a 218, 74 IxEd 378. 


Seizure of absconding parent’s prop¬ 
erty 

Statute vesting title in officers 
seizing absconding parent's property 
held not violative of due process, 
seizure being mere preliminary rem¬ 
edy. 

N.T.—Coler v. Com Exchange Bank, 
230 N.T.S. 86, 132 Misc. 449, af- 
I firmed Com Exchange Bank v. 

I Coler, 184 N.E. 882, 250 N.T. 136, 65 
A.L.R. 879, affirmed 60 S.Ct. 94, 
280 U.S. 218, 74 KEd. 878. 

50. Wis.—^Mehlos v. Milwaukee, 14$ 
N.W. 882, 166 Wis. 591, 51 L.R.A. 
N.S., 1009, Ann.Cas.l916C 1102. 

12 C.J. p 1240 note 2. 

51. Idaho.—^Porter v. City of Lewis¬ 
ton, 238 P. 1014, 41 Idaho 324, er¬ 
ror dismissed 46 S.Ct 470, 270 U. 
S. 671, 70 L..Ed. 791. 

Bestmctlon of dangerous building 

(1) Due process of law is not de¬ 
nied owner of building by city ordi¬ 
nance, under which building, if in 
judgment of city council it had be¬ 
come so dilapidated as to be fire 
menace, or dangerous to passers-by, 
might summarily be destroyed or 
abated by municipal officers without 
preliminary hearing, since acts by 
such officers axe subject at all times 
to restraint by courts, 

Idaho.—^Porter v. City of Lewiston, 
supra. 

(2) An administrative order of 
municipality, based on an ex parte 
determination, that a building be de¬ 
molished under fire ordinance as a 
nuisance could not be placed on a 
parity with a jury verdict or judi¬ 
cial finding, but determination was 
not unconstitutional as violation of 
due process, and lack of “adminis¬ 
trative hearing" merely affected 
weight of determination. 

U.S.—^New Hampshire Fire Ins. Co. 
v. Murray, C.C.A.Wis., 105 P.2d 
212 . 

52. Mont,—Colvill v. Pox, 149 P. 
496, 51 Mont 72, L.II.A.1915P 894. 

Okl.—Stine v. Lewis, 127 P. 396, 33 
Okl. 609. 

53. U.S.—^Hicks v. Bstltimore & O. 
R. Co., D.aMd., 10 P.2d 606. 

Ark.—^Fee v. Taylor, 68 S.W.2d 944, 
187 Ark: 204. 

D.C.—^New V. Tribond Sales Corpo¬ 
ration, 19 P.2d 671, 67 App.D.C. 
197, certiorari denied Tribond 
Sales Corporation v. New, 48 S.Ct. 
114, 275 U.S. 650, 72 L.Ed. 420. 
Ga*—Hughes v. State Board of Medi¬ 
cal Examiners, 134 S.E. 49, 162 
’Ga, 267—^Hughes v. State Board of 
Medical E:kftininers, 134 S.E, 42^ 

8SS 


162 Ga 246—Sister Felicltas v. 
Hartridge, 98 S.E. 638, 148 Ga 832. 
Idaho.—Chambers v. McCollum, 272 

P. 707, 47 Idaho 74. 

Ill.—Italia America Shipping Corpo¬ 
ration V. Nelson, 154 N.E. 198, 323 
Ill. 427. 

Iowa—Chehock v. Independent 
School Dist. of Marion, 228 N.W. 
585, 210 Iowa 258—State v. Han¬ 
son. 207 N.W. 769, 201 Iowa 679— 
State V. Brady, 188 N.W. 669, 194 
Iowa 545. 

Kan.—City of Holton v. Kansas 
State Bank, 69 P.2d 41, 144 Kaa 
352, appeal dismissed 57 S.Ct 512, 
300 U.S. 641, 81 L.Ed. 856. 

Minn.—State v. Equitable Surety Co., 
167 N.W. 292, 140 Minn. 48. 

N.T.—Coler .v. Com Exchange Bank, 
164 N.E. 882, 250 N.T. 136, 65 A. 
L.R. 879, affirmed Cora Exchange 
Bank v. Coler, 60 S.Ct 94, 280 
U.S. 218, 74 L.Ed. 378. 

Birmingham v. Graves, 237 N.T. 
S. 466, 227 App.Div. 262,' appeal 
dismissed 175 N.E. 341, 255 N.T. 
623, motion denied 177 N.E. 173, 
256 N.T. 638. Certiorari denied 63 
S.Ct 313, 287 U.S. 669. 75 L.Ed. 
577. 

Okl.—^In re Main, 19 P.2d 163, 162 
Okl. 65. 

Wyo,—State v. Ross, 228 P. 636, 31 
Wyo. 500. 

12 C.J. p 1241 note 4. 

Revocation of physician’s license. 
Where the charges against peti¬ 
tioner physician to revoke his license 
were filed before the state medical 
board by a special agent of the 
board, charged with the duty of dis¬ 
covering violations of the Medical 
Practice Act and the agent appear¬ 
ed as a witness against petitioner, 
there was no denial of due process 
of law, on the theory that the board 
of medical examiners was at once 
prosecutor and judge, the board hav¬ 
ing no direct interest in the revoca¬ 
tion of the license nor bias against 
petitioner, and the special agent 
havng filed the charges in discharge 
of his official duty. 

Gal.—^Berry v. Alderson, 211 P. 836, 
69 Cal.App. 729. 

Vasectomy amd salpingectomy 
Act providing for sexual steriliza¬ 
tion of certain defectives, and vest¬ 
ing special board of directors of 
state colony for epileptics and fee¬ 
ble-minded. €Lfter notice a^ccording to 
law, with jurisdictioai to detei^ine 
petition for sex^ sterilization of 
an inmate thereoiT, complies with re¬ 
quirements of due prooess of law. 
Va.—Bu<?k T. ISO S.B. 516. 1« 

Ta. 310, 61 AX.1U 85£, affirmed 47 
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of facts, the determination of which is committed 
to them as a basis for executive action.^^ 

b. Kotice and Hearing 

(1) In general 

(2) Requisites and sufficiency of hearing 
(1) In General 

The right to notice and hearing in an administrative 
proceeding depends on the character of the proceeding 
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and the circumstances Involved, but notice and heariitB 
are ordinarily essential to due process in a proceeding 
affecting a person's liberty or property rights. ^ 

The right to notice and hearing in an adminis^ 
trative proceeding depends on the character of the 
proceeding and the circumstances involved, and in 
some cases involving the exercise of administrative 
or legislative functions it has been held that due 
process does not require the notice and hearing es¬ 
sential in judicial proceedings.^S Generally, pro 


S.Ct. 584. 274 tJ.S. 200. 71 L.Ed. 

1000. 

54. Kan,—^Balch v. Glenn. 110 P. 
$7, 85 Kan. 735, 43 L..R.A.,N.S., 
1080, Ann.Cas.lOlSA 406. 

Or.—Stettler v. O'Hara, 139 P. 743, 
69 Or. 519. Ann.Cas.l916A 217. 

12 C.J. p 1241 note 5. 

Snltpoenas 

(1) The Railroad and Warehouse 
Commission’s use of subpoena power 
against persons not subject to its 
regulation in other than quasi-ju- 
dicial proceedings, as in administra¬ 
tive investigations, is not unconsti¬ 
tutional as violating due process of 
law, particularly where business af¬ 
fected with public interest is sub- 
jeqt of investigation, so long as in¬ 
vestigation is for lawfully author¬ 
ized purpose and information sought 
by subixnna is relevant and material 
to investigation. 

Minn.—State ex rel. R. R. «Sfc Ware¬ 
house Commission v, Mees, 49 N. 
W.2d 386, 235 Minn. 42, 27 A.L.. 

R. 2d 1197. 

(2> Subpoenas may require pro¬ 
duction of records at any place, and, 
therefore, fact that court order re¬ 
quired production of records for in¬ 
spection by office of price stabiliza¬ 
tion on premises of corporation to 
which order was directed, whereas 
office of price stabilization had mov¬ 
ed for enforcement of subpoena re¬ 
quiring off-premises production, was 
not a denial of due process. 

U.S.—Westside Ford, Inc. v. IT. S., 
aA.Wash., 206 P.2d 627. 

<3) Other matters relating to 
subpoenas held not to deny due 
process of law. 

U.S-—Oklahoma Press Pub. Co. v. 
Walling, N.J. & Okl„ 66 S.Ct. 494, 
327 U.S. 186. 90 L.Ed. 614. 166 
A.L.R. 631, 

Walling V. News Printing Co., 

C. C.A.N.J., 148 P.2d 57. affirmed 66 

S. Ct 494. 327 U.S. 186, 90 L.Ed. 
614, 166 A.L.R. 631—N. L. R. B. 

V. Northern Trust Co., CC-A.I11.. 
148 P,2d 24, certiorari denied 66 S. 
Ct 38, 326 U.S. 731, 90 L.Bd, 435. 
and American Nat. Bank & Trust 
do. V, N- H R. B., 66 S.Ct. 39, 326 
tLS. 731, 90 l^Ed. 435. 

kerning v. Cudahy Packing Co., 

D. ac*!., 41 P.S^ipp. 916. 


Pa.—Alpha Club of West Philadel¬ 
phia V. Pennsylvania Liquor Con¬ 
trol Bd,. 68 A2d 730, 363 Pa 53. 

55. U.S—Corn Exchange Bank v. 
Coler, N.r., 50 S.Ct. 94, 280 U.S. 
218, 74 L.Ed. 378—Breiholz v. 

Board of Sup'rs of Pocahontas 
County, Iowa, 42 S.Ct. 13, 257 U.S. 
118, 66 L.E(L 159. 

Willapoint Oysters v. Ewing, C. 
A.9, 174 P.2d 676, certiorari denied 
70 S.Ct. 101, 338 U.S. 860, 94 L.Ed. 
627, rehearing denied 70 S.Ct. 793, 
339 U.S. 946, 94 L.Ed. 1360—Brand 
V. Chicago Housing Authority, C.C. 
AIIL, 120 P.2d 786. 

Parker v. Lester, I).C.Cal., 112 
P.Supp. 433. 

Cal.—^Ransom v. Los Angeles City 
High School Hist, of Los Angeles 
County, 277 P.2d 455, 129 Cal.App. 
2d 500. 

Bel.—Darling Apartment Co. v. 
Springer, 15 A2d 670, 25 Del.Ch. 
98, affirmed 22 A.2d 397, 137 A.L.R. 
803, 25 DeLCh. 420. 

D.C.—^White v. Herzog, D.C., 80 F. 
Supp. 407. 

Fla—MeSween v. State Live Stock 
Sanitary Board of Florida, 122 So. 
239, 97 Fla 749, 750, 65 A.L.R. 508. 
Iowa—Peverill v. Board of Sup’rs 
of Black Hawk County, 205 N.W. 
543, 201 Iowa 1050, 

Ky.—Commonwealth v. Hargis Bank 
& Trust Co., 26 S.W.2d 1045, 233 
Ky. 801. 

Md,—City of Baltimore v. Bloecher 
& Schaff, 132 A 160, 149 Md. 648, 
affirmed Bloecher & Schaaf v. City 
of Baltimore, 48 S.Ct. 33, 275 U.S. 
490, 72 L.Ed. 389. 

Mass.—Morrissey v. State Ballot 
Law Commission, 43 N.E,2d 385, 
312 Mass. 121. 

N.T.—Tropp V. Knickerbocker Vil¬ 
lage, 122 N.T.S.2d 360, 205 Misc. 
200, affirmed 135 N.Y.S.2d 618, 284 
App.Div. 935. I 

Okl.—^Ex parte Edwards, 146 P.2d 
311, 78 Okl.Cr. 213. 

Pa—Travis v. Teter, 87 A2d 177, 
370 Pa 326. 

Harrisburg Steel Corp. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 109 A2d 719, 176 PaSuper. 
550. 

Pennsylvania R. Co. v. Pennsyl¬ 
vania Public Utility Commission, 
Coin.Pl., 65 Dauph-Co. 238—^Penn¬ 
sylvania State Real Estate Ck>m- 
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mission v. Hoff, Com.PL, 62 DauplL 
Co. 432. 

12 C-J*. p 1229 note 17, p 1241 note 7, 
Chrcumstances may preclude right 
Notice, and hearing are matters of 
right in judicial proceedings, but not 
so, necessarily, in administrative 
proceedings, which from their char¬ 
acter may not require such proce¬ 
dure, or from imperative necessity 
cannot await it. 

W.Va.—Nulter v. State Road Com¬ 
mission of West Virginia, 194 S.E 
270—^Nulter v. State Road Com¬ 
mission of West Virginia, 193 S,E. 
549. 

Election, recount 

Statute providing for summoning 
election officials for recount held not 
to deny due process because of fail¬ 
ure to require notice to candidate 
elected on face of returns. 

N.M.—Sandoval v. Madrid, 294 P. 631, 
35 N.M. 252. 

Consent election agreement 

Where plaintiff had voluntarily en¬ 
tered into consent election agree¬ 
ment, executed pursuant to National 
Labor Relations Board rulings and 
regulations, which provided that all 
questions as to election, and method 
of investigation of O'bjection to con¬ 
duct of election were to be commit¬ 
ted to regional director whose deter¬ 
minations were to be final and bind¬ 
ing, determination of director was 
binding upon plaintiffs and failure to 
grant formal hearing on objections to 
action taken by director could not 
constitute denial of due process in 
respect of any constitutional right. 
U.S.—^Housewright v. Hull, D.C.Ohio, 
104 P.Supp. 234. 

Pization of minlTnimi prices by 
milk control board without notice to 
milk dealer or opportunity afforded 
to it to be heard held not to render 
board order unconstitutional as de¬ 
nial of due process under state or 
federal constitution. 

N.J.—State Board of Milk Control t. 
Newark Milk Co., 179 A 116, 118 
N.J.Eq, 504. 

Fixing ■minlrnmn wages 

L^w creating the industrial wel¬ 
fare commission and authorizing it 
to fix minimum wages for women is 
not invalid as working a deprivation 
of property without due process of 
law because there was no provision 
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cedural due process in the form of notice and hear^ 
ing does not apply where there is no interference 
with life, liberty, or a vested property right ;55.5 
and notice and hearing are not required in the 
formulation and issuance of general rules and regu¬ 
lations, as distinguished from the rendering of de¬ 
terminations and decisions in adjudicatory proceed- 
jjjgs,56.10 So the lack of notice and hearing before 
the adoption of a resolution by an administrative 
t)ody is not a denial of due process where legisla¬ 
tive action of a prospective nature is taken under a 
valid delegation of powers from the legislature.55.l5 
The governor or other officers may be authorized by 
law to remove subordinate officers without notice 
or hearing,55 or on such procedure as may be pre¬ 
scribed by law.57 Testimony may be taken before 
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an administrative board without prior notice,58 and 
a provision for the rendering of judgment by a 
court, without prior notice, in accordance with the 
award of an industrial board has been held not 
a denial of due process.^® A provision that, if an 
injured workman shall not receive medical care with 
reasonable promptness after the occurrence of the 
injury, or at any time during his treatment, the local 
aid board may so provide at the expense of his em¬ 
ployer is valid, although not making notice and 
hearing a condition precedent to the granting of 

the relief.50 

Where there is due provision for appeal to a 
judicial tribunal, no notice or hearing before the 
administrative tribunal is essential to due proc¬ 
ess.®*^ So if a hearing is not included in the ad- 


for notice to employers- 
Wash.—Spokane Hotel Co. v. Young¬ 
er, 194 P. 595, 113 Wash. 359. 

Ibre appropriation of pulbllc funds 
for public purpose 
Under law providing that bill of 
accountant appointed to audit books 
and accounts of county officers shall 
be submitted to circuit judge, and 
then to governor for approval, the 
hearing before the circuit judge and 
governor is not a judicial proceeding, 
and due process is not required so as 
to necessitate notice to the county 
and the proceeding may properly be 
ex parte. 

Misa—Jackson County v. Neville, 95 
So. 626, 131 Miss. 599, 

Bank reorganization 
Iowa.—^Priest v. Whitney Loan & 
Trust Co., 261 N.W, 374, 219 Iowa 
1281. 

Change in boundaries of municipality 

Statute providing for annexation 
of territory to municipality is not 
Invalid where failing to provide for 
notice to property owners. 

Iowa.—^Wertz v. City of Ottumwa, 
208 N.W. 511, 201 Iowa 947. 
Zwaance of rent regulation 
U.S.—Smith V. Sherrard, Em.App., 
208 P.2d 180—^Avant v, Bowles, 
KmA.pp., 139 P.2d 702. 

Procedure of police department 
Cal.—Wilier v. Quinn, 41 P.2d 572, 
4 Cal.App.2d 663. 

55.5 Wash.—Senior Citizens Leagrue 
T. Department of Social Sec. of 
Wash., 228 P.2d 478, 38 Wash.2d 
142. 

55.10 Wash.—Senior Citizens League 
V, Department of Social Sec. of 
Wash., supra. 

Bmergency regulations 
Ark.—Inon Oil Refining Co. v. Bai- 
Uy, 139 S.W.2d 683, 200 Ark. 436. 

55,15 U.S.—^Webb V. State Universi¬ 
ty of New York, D.UN.Y., 125 F. 
Sopa>, 910. 


I Wash.—Senior Citizens League v. De¬ 
partment of Social Sec. of Wash., 
228 P.2d 478, 38 Wash.2d 142. 

56. Ga.—City of Macon v. Anderson, 
117 S.B. 75.3, 155 Ga, 607, error dis¬ 
missed Anderson v. City of Macon, 
46 S.Ct. 12. 269 U.S. 592. 70 L.Ed. 
429. 

12 C.J. p 1241 note 9. 

Suspension of police officer with¬ 
out hearing is not in disregard of 
due process of law. 

N.H.—Labonte v. City of Berlin, 154 
A. 89, 85 N.H. 89. 

57. N.C,—Caldwell v. Wilson, 28 S, 
E. 554, 121 N.O. 425, 480, 61 Am. 
S.R. 672. 

12 C.J. p 1241 note 10. 

58. Wis.—Borgnis v. Palk Co., 133 
N.W. 209, 147 Wis. 327, 363, 87 L.R. 
A.,N.S., 489. 

71 C.J. p 276 note 55. 

59. Ind.—Grant Coal Mining Co. v. 
Coleman, 179 N.E. 778—Grasselli 
Chemical Co. v. Simon, 166 N.E. 2, 
201 Ind. 41. 

71 C.J, p 276 note 56. 

60. Wash.—^Eikenbarry v. Northport 
Smelting & Refining Co., 208 P. 32, 
120 Wash. 508. 

71 C.J. p 276 note 57. 

61. U.S.—Bourjois, Inc. v. Chapman, 
Me., 57 S.Ct. 691, 301 U.S. 183, 81 
L,Ed. 1027. 

Conn.—^Brein v. Connecticut Eclectic 
Examining Board, 130 A. 289, 103 
Conn. 65, error dismissed Brain v. 
State Dept of Health, 47 S.Ct 
97, 273 U.S. 640. 71 L.Ed. 817. 

Iowa.—^Hiatt v. Soucek, 36 N.W.2d 
432, 240 Iowa 300. 

N.J.—Jamouneau v. Hamer, 109 X. 
2d 640, 16 N.J. 500, certiorari de¬ 
nied 75 act 580. 349 U.S. 904, 99 
L.Ed. 1241—^Adams Theatre Co. v. 
Keenan, 96 A.2d 519. 12 N.J, 267. 

State Board of Milk Control v. 
Newark Milk Co., 179 A. 116, 118 
N.J.Eq. 504. 

Wis.—State v. Stehlek, 56 N.W,2d 
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514, 262 Wis. 642—Corstvet v. 

Bank of Deerfield, 263 N.W. 687, 
220 Wis. 209. 

Commissioner of banking was not 
1 required by constitutional guaranty 
I of due process to give notice of his 
proposed approval of voluntary sta¬ 
bilization agreement, to persons 
making deposits after effective date 
of earlier statute authorizing com¬ 
missioner’s approval of stabilization 
agreement of depositors in banks 
taken over by commissioner, and 
plaintiff having had a right of re¬ 
view before the banking review 
board with further right of appeal 
to the courts. 

Wis.—Corstvet v. Bank of Deerfield, 
supra. 

Registration of cosmetic 

Applicant seeking registration of 
cosmetic under statute authorizing 
department of health and welfare to 
prohibit sale of cosmetic prepara¬ 
tions containing injurious substances 
in such amounts as to be poisonous, 
injurious, or detrimental to the per¬ 
son, held not entitled to hearing be¬ 
fore department's exercise of judg¬ 
ment, since provision of statute, pro¬ 
viding for appeal to court from de¬ 
partment's rejfusal to issue certificate 
of registration, amply safeguarded 
requirements of due process. 

U.S.—Bourjois, ina, v. Chapman, 
Me., 57 S.Ct 691, 301 U.S. 183, 81 
L.Ed. 1027. 

Revocation of llcezise to practice 
medicine 

Where, pursuant to statute, the 
examining board, on complaint of 
state's attorney, filed with state 
board of health request for revoca¬ 
tion of licenses of certain person to 
practice medicine, which revocation 
was made, and appeal taken to su¬ 
perior court, where licensee obtained 
full hearing on questions of fact as 
to his fraudulent procurement of li¬ 
cense, his constitutional rights hatf 
not been violated, although no notice 
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ministratiVe process it may be adeqtiately supplied 
by a judicial proceedings in which new evidence may 
be supplied and full opportunity afforded for ex¬ 
ploration of the basis of the disputed administrative 
order.6i*5 It has been held, however, that the fact 
that judicial review of an administrative order is 
accorded does not satisfy due process of law if no 
stay of the effect of the order is provided and if 
meanwhile irreparable injury would result, subject¬ 
ing the party affected by the order to criminal 
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prosecution for its violation.®^-!® 

As a general rule, property cannot be taken un¬ 
der order of an official or board without notice, since 
the due process clause extends its protection to such 
a taking of property,62 and it has been broadly 
held that in proceedings of an administrative char¬ 
acter affecting a person's liberty or property notice 
and an opportunity for a hearing are essential to 

due process. 62 


was given him of hearing before ex¬ 
amining board. 

Conn.—Brein v. Cfonnecticut Eclectic 
Examining Board, 130 A. 289, 103 
Conn. 65, error dismissed Brein v. 
State Eept. of Health, 47 S.Ct, 97, 
273 U.S, 640. 

61.5 D.C.—Jordan v. American Ea¬ 
gle Fire Ins. Co., 169 P.2d 281, 83 
TJ.S.App.I).C. 192. 

Preliminary matters 

There is no denial of due process 
if notice and hearings are dispensed 
with in connection with purely pre¬ 
liminary matters, and right to judi¬ 
cial review, where reserved, may 
cure any lack of due process in orig¬ 
inal administ,rative proceedings. 
Iowa.—Doyle v. Kahl, 46 N.W. 2 d 62, 
242 Iowa 153. 

Ahatement of nuisance 

The owner of property is not de¬ 
prived of his property without due 
process of law, even though order of 
city's Board of Health for abatement 
of a nuisance is made without notice 
to him, since any defense which the 
owner might have had in hearing be¬ 
fore the Board is available when an 
attempt is made to punish him or to 
enforce the provisions of the law by 
compelling him to pay for the ex¬ 
pense of the removal of the alleged 
nulsanca 

N.T.—City of Newburgh v. Park Fill¬ 
ing Station, 75 N.T.S. 2 d 439. 273 
App.Div. 24, affirmed 82 N,E.2d 39 , 
298 N.T. 649. 

61.10 Tex.—^Francisco v. Board of 
Dental Bxanainers, Clv.App., 149 
S.W. 2 d 619, error refused. 

62. D.C.—Boeing Air Transport v. 
Farley. 75 F.2d 765, 64 App.D.C. 
162. 

N.M.—Janes v. West Puerto de Luna 
Community Ditch, 169 P. 309, 23 
N.M. 495. 

Aunulmeut of postal contracts 
Air mail contracts held “pTOi>erty" 
and annulment thereof by postmas¬ 
ter general without prior notice or 
hearing constituted “taking” without 
due process, since statute authoriz¬ 
ing annulment impliedly requires no¬ 
tice and hearing, for otherwise stat¬ 
ute would be unconstitutional. 

D.C.—^Boeing Air Transport v. Far^ 
ley, 76 F. 2 d 765, 64 App.D.a 162, 
fbllew^ in Pennsylvania Airlines 


V. Farley, 75 F.2d 769, 64 App.D.C. 
166, certiorari denied Pacific Air 
Transport v. Parley, 55 S.Ct. € 37 , 
294 U.S. 728, 79 L.Ed. 1258. 
Adequate notice shown or provision 
therefor 

(1) In general. 

U.S.—^Anderson Nat. Bank v. Luck- 
ett, Ky., 64 S.Ct. 599, 321 U.S. 233, 
88 L.Ed. 692, 161 A.L.R. 824. 

D.C.—Kjiu-Vise, Inc. v. War Con¬ 
tracts Price Adjustment Bd., 195 F. 
2d 198, 90 U.S.APP.D.C. 218. 

( 2 ) Order of railway commission 
fixing depreciation rate on property 
of telephone company, 

U.S.—Northwestern Bell Telephone 
Co. V. Nebraska State By. Commis¬ 
sion, 56 S.Ct. 636, 297 U.S. 471, 80 
LEd. 810. 

(3) Statutory requirements as to 
notice and hearing of proceedings be¬ 
fore board of railway commissioners 
are a sufficient compliance with due 
process of law clauses of state and 
federal constitutions, although in ab¬ 
sence of substantial compliance with 
requirements as to notice, orders of 
board may be treated as nullities up¬ 
on appeal or application for enforce¬ 
ment. 

S.D.—Chicago & N. W. By. Co. v. 

I Dougherty, 163 N.W. 715, 39 S.D. 
147. 

(4) One taking special examinaUon 
in single subject by permission of 
state board of medical examiners 
after he failed in general examina¬ 
tion and signed agreement that board 
need not grade his paper uhtil it 
determined his educational qualifica¬ 
tions at its next regular meeting, 
during which it passed resolution to 
refuse to mark paper and deny li¬ 
cense because of applicant’s faiZxire 
to complete required medical study 
and lack of other qualifications, held 
not denied hearing or opportunity 
therefor in violation of due process 
requirement, such agreement being 
sufficient notice to appear and pre¬ 
sent any matters germane to ques¬ 
tion of his preliminary training and 
general qualifications at such meet¬ 
ing. 

Wia—State ex reL Dubin v. Wiscon¬ 
sin State Board of Medical Exam¬ 
iners, 268 N.W. 116, 222 Wis. 227. 
63. U.S.—Morgan v. U. S., Mo, 68 
S.Ot 773, 804 U.S. 1 , 82 L.Ed. 
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Where boards or commissioners act 

1129, rehearing denied 58 S.Ct 999 
304 U.S. 1, 82 L.Ed. 1129, mandate 
conformed to, D.C., 24 P.Supp. 214 
—Begal Drug Corporation v. War- 
dell, Cal., 43 S.Ct. 152, 269 UR 
386, 67 L.Ed. 318. 

U. S. V. Greene, C.AIll., 220 p 2 d 
792—U. S. V. McCrillis, C.ARI 
200 P.2d 884—^Direct Realty Co. v. 
Porter, Em.App„ 157 P.2d 434—C 
I. R. V. West Production Co., COa 
T ex., 121 P.2d 9, certiorari denied 
West Production Co. v. Commis¬ 
sioner of Internal Revenue, 62 S.Ct 
186, 314 U.S. 682, 86 L.Ed. 54*6- 
N. L. R. B. V. Sterling Elec. Mo¬ 
tors, C.C.A.9, 109 P. 2 d 194, affirm¬ 
ed 112 P.2d 63, set aside on other 
grounds 114 P.2d 738, motion de¬ 
nied Ex parte N. L. R. B., 61 S.Ct 
67, 311 U.S. 617, 85 LJE3d. 391, cer¬ 
tiorari dismissed 61 S.Ct 69, 311 
U.S. 722, 85 L.Ed. 471—Standard 
Oil Co. of Cal, V. U. S.. C.CA.Cal., 
107 P.2d 402, certiorari denied 60 
S.Ct 469, 309 U.S. 654, 84 LEd 
100^, rehearing denied 60 S.Ct 70S, 
309 U.S. 697, 84 L.Ed. 1036, cer¬ 
tiorari denied 60 S.Ct. 715, 309 U.S. 
673, 84 L.Ed. 1019—Investors’ Syn¬ 
dicate V. Porter, D.C.Mont, 52 p. 
2d 189, reversed on other grounds 
Porter v. Investors' Syndicate, 53 
S.Ct. 617, 286 U.S. 461, 76 LEd, 
1226—Coffey v. Noel, D.C.Ya., 11 
F.2d 399^Gautleri v. Sheldon, D.C, 
R.I., 7 F.2d 408. 

Bam Ballroom Co. v. Ainsworth, 
D.C.Va., 67 F.Supp. 299, reversed 
on other grounds, C.CA-, Ains¬ 
worth V. Bam Ballroom Co., 157 
F.2d 97—Sal Vino v. U. S., D.C. 
Wash,, 119 F.Supp. 277—U. S- ex 
rel. Castro-Louzan v. Zimmernaan, 
D.C.Pa., 94 F.Supp. 22—U. S. v. 
Wood, D.C.Mass., 61 F.Supp. 175— 
Denver Union Stock Yard Co. v. 
U. S., D.C.C 0 I 0 ., 21 F.Supp. S3— 
Griffin V. Chicago Union Station 
Co., D.C.IH., 13 P.Supp. 722. 

U. S. Harness Co. v. Graham, D. 

aw.Va., 288 F. 929. 

Ala.—^Board of Ed- of Choctaw Coun¬ 
ty V. Kennedy, 55 So.2d 511, 256 
Ala. 478. 

Cal.—^Hugony v. La Guardia, 242 
2 d 893, 110 Cal.App. 2 d 433—Bas- 
com V. Industrial Accident Com¬ 
mission of California, 77 P.2d 305, 
25 CaLApp. 2 d 334—Abrams v. 
Daugherty, 212 P. 942, 66 CalApp. 
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20^7 _ ^Ells T. Board of Supers of 

San Diegro County, 176 P. 709, 38 
Cal.App. 480. 

D.C—Northwest Airlines v. Civil 
Aeronautics Bd., 194 P.2d 339, 90 

U. S.APP.D.C. 168—WJR, The Good¬ 
will Station v. Federal Communica¬ 
tions Commission, 174 P.2d 226, 84 
tJSApp.D.C. 1, reversed on other 
^unds 69 S.Ct. 1097, 337 U.S. 265, 
33 L.Ed. 1353—Walker v. Popenoe, 
149 F.2d 511, 80 TJ.S.App.D.C. 129 
—Unity School of Christianity v. 
Federal Radio Commission, 64 F,2d 
550, 62 App.D.C. 52. 

_Griggs V. City of Macon, 114 S. 

m 899, 154 Ga. 519—Riley v. 

Wright, 107 S.B. 857, 151 Ga. 609. 
Ill—Pipe Trades v. Rauch, 118 N.E. 
2d 319, 2 in.2d 278. 

Mass.— Clarke v. Board of Collegiate 
Authority, 98 N.E.2d 273, 327 Mass. 
279. 

Hinn.—Juster Bros. v. Christgau, 7 
N.W.2d 601, 214 Minn. 108—Town 
of Rost V. O’Connor, 176 N.W. 166, 

9 A.L..R. 1265. 

Mont.—Chicago, M. & St. P. Ry. Co. 

V. Board of Railroad Com'rs, 247 
P. 162, 76 Mont. 305. 

Keb.—Watkins v. Dodson, 68 N.W.2d 
508, 159 Neb. 745. 

Application of Borough of Pea- 
pack-Gladstone, 78 A.2d 600, 11 N. 

J. Super. 49^. 

—Bospect Realty Corp. v. Mc- 
Ooldrick, 128 N.T.S.2d 918, 283 

App.Div. 566. 

Schutt V. MacDuff, 127 N.Y.S.2d 
116, 205 Misc, 43—^In re Cobb, 217 
N.T.S. 593, 128 Misc. 67. 

Twitty V. Donlon, 133 N.Y.S.2d 
381—Fucelli v. Am. Soc. for Pre¬ 
vention of Cruelty to Animals, 23 

K. T.S.2d 983. 

States* Rights Democratic Par¬ 
ty V, State Bd. of Elections, 49 S.E. 
2d 379, 229 N.G 179. 

Ohio.—Callahan v. Wasmlre, 13 Ohio 
Supp. 128—State ex rel. Beveridge 

V. McCaw, 12 Ohio Supp. 92. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. State, 268 P.2d 845—Pioneer 
Mills Co. V. Webster, 99 P.2d 507, 
186 Okl. 616—^Hauschlldt v. Collins, 
4 P.2d 99, 152 Okl. 193. 

Pa.—Pennsylvania State Athletic 
Commission v. Bratton, 112 A. 2d 
422. 177 Pa.Super, 598—W. J. Din¬ 
ner Transfer Co. v. Pennsylv^ia 
Public Utility Commission, 107 A. 
2d 169, 175, Pa.Super. 461, appeal 
dismissed 75 S.Ct. 680—^Armour 
Transp, Co. v. Pennsylvania .Pub¬ 
lic UtUity Commission, 10 A.2d 86 , 
138 Pa.Super. 243. 

SwB.—^J, D. Owens Co. v, Davis, 187 
N.W. 722, 45 S.D. 406—Highrock v. 
Gavin. 179 N.W. 12. 43 S.D. 316, 
Term.—^Ashcroft v. Goodnaan, *202 S. 

W. 939, 139 Term. 625. ^ 

Tex.—City of West Uhiverslty Place 
y. State, Civ.App., 56 aw.2d 1081, 
error refused. 
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Utah-—Thatcher v. Industrial Com¬ 
mission, 207 P.2d 178, 115 Utah 
568—Utah State Road Commission 

V. Industrial Commission. 168 P.2d 
319, 109 Utah 653. 

Wash.—Northern Cedar Co. v. 
French, 230 P. 837, 131 Wash. 394, 
modified in other respects 233 P. 
39, 133 Wash. 692. 

Wis.—^Wisconsin Telephone Co. v. 
Public Service Commission, 287 N. 

W. 122, 232 Wia 274, rehearing de¬ 
nied 287 N.W. 693, 232 Wis. 274, 
certiorari denied Public Service 
Commission of Wisconsin v. Wis¬ 
consin Telephone Co., 60 S.Ct. 514, 
309 U.S. 657, 84 L.Ed. 1006. 

12 aj. p 1241 note 6. 

Pnndamental principle 

One of the fundamental princi¬ 
ples that inhere in *‘due process of 
law*’ as understood at the time of 
the adoption of the Constitution is 
that no person shall be deprived of 
his liberty by executive or adminis¬ 
trative officers without opportunity, 
at some time, to be heard, before 
such officers in respect to matters 
upon which that liberty depends, but 
the opportunity need not be upon a 
regtilar, set occasion, nor according 
to forms of judicial procedure. 

U.S.—^Kwong Hai Chew v. Colding, 
N.T., 73 S.Ct 472, 344 U.S. 590, 97 
L.Ed. 576. 

Change of boundary lines 

Statute authorizing county super¬ 
intendent, clerk, and county board 
to change boundary line between 
school districts, without notice or 
opportunity for hearing to property 
owners, held violative of due proc¬ 
ess. 

Neb.—Ruwe v. School Dist. No. 85 of 
Dodge County, 234 N.W. 789, 120 
i Neb, 668. 

Diseased cattle 

Cattle Protection Act and amend¬ 
ment, providing for inspection for 
purpose of determining ownership 
of cattle about to be slaughtered, 
and that inspector may take such 
cattle as are found not belonging to 
shipper and deal with them in ac¬ 
cordance with rules of board, is im- 
constitutional, as denying due proc¬ 
ess of law, in that no provision is 
made for notice, actual or construc¬ 
tive, to bwner. That authorities 
may provide for notice and hearing 
is not sufficient to overcome objec¬ 
tion to authorizing inspector to seize 
cattle in possession of one not able 
to prove ownership, as unconstitu¬ 
tional, in that no provision is made 
for notice to owner. 

Cal.—H. Moffatt Co. v. Hecke, 228 P. 
546, 68 Cal.App. 35. 

Bx parte denial of xx^ision 

Decision by board of trustees of 
firemen's pension fund on ex parte 
consideration, denying fireman pen¬ 
sion, held denial of due process of 
law. 


Kan.—^Penauite v. Dunn, 256 P. 130, 
123 Kan. 628. 

Revocation of physician’s oertifi.cate 

(1) Code sections failing to pro¬ 
vide for notice and opportunity for 
hearing before state medical board in 
proceedings to revoke certificate, de¬ 
nies due process. 

Ohio.—Jewell v. McCann, 11$ N.E. 42, 
95 Ohio St. 191. 

(2) A proceeding to revoke a li¬ 
cense to practice medicine is of such 
serious nature that due process of 
law reauires a definite charge, ade¬ 
quate notice, and a full, fair and im¬ 
partial hearing. 

III.'—Smith V, Department of Regis¬ 
tration & Ed., 106 N.E.2d 722, 412 
Ill. 332. 

Subversive organization 

The supreme court of the United 
States has reversed a determination 
that the fact that no hearing was 
made In connection with determina¬ 
tion by attorney general that an or¬ 
ganization was subversive, pursuant 
to executive order requiring him to 
designate such organizations did not 
entitle organization to judicial relief 
on ground that organization had been 
denied due process of law. 

U.S.—Joint Anti-Fascist Refugee 
Committee v. McGrath, 71 S.Ct. 
624, 341 U.S. 123, 95 L.Ed. 817. 
Tasectomy without cross-examiua- 
tioa of advisory ezi>erts 
Statute authorizing operation of 
yasectomy on inmate of institution 
if deemed advisable, but giving in- 
mato no opportunity to cross-exam¬ 
ine experts who decided on operation, 
deiiies due process of law. 

Ind.—Williams v. Smith, 131 N.R 
2, 190 Ind. 626. 

Zouiug 

Publication of notice of public 
hearing before Planning and Zoning 
Commission on question of adjusting 
comprehensive zoning plan and creat¬ 
ing new classification in manner and 
form prescribed by statute is juris¬ 
dictional and necessary to satisfy re¬ 
quirements of due process. 

Ky.—Louisville & Jefferson County 
Planning & Zoning Commission v. 
Ogden, 210 aW.2d 771, 307 Ky. 
362. 

Xusuffldency of notice 

Notice by registered mall to the 
owner of trees cut from a highway 
that he might claim them by paying 
the cost and expense as therein stat¬ 
ed was not such notice as is required 
by due process of law, 

Minn.—Town of Rost v. O’Connor, 
176 N.W. 166, 9 A.LuR. 1265. 

Notice of meeting 

Where act provides for times and 
places of meetings of board exer^ 
cising delegated duties, no further 
notice need be given? but where act 
specifies no place of meeting, and 
requires no hearing, it does not af¬ 
ford due process of law. 
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in a judicial or quasi-judicial capacity, notice is 
necessary to render their orders due process,®^ and 
when facts are to be considered and determined in 
the administration of statutes, there must be provi¬ 
sions prescribed for due notice to interested parties 
as to the time and place of hearings with appropriate 
opportunity to be heard, in order to afford due proc¬ 
ess in any official action taken under the delegated 

authority.64.5 

A law authorizing administrative proceedings af¬ 
fecting personal rights of liberty or property must 
require notice or it will be unconstitutional,®5 and 
the denial of a hearing granted by statute is a denial 


16A aj.s. 

of due process of law;®®-® but although statutes 
do not eo nomine require notice and hearing in ad¬ 
ministrative proceedings, they may be upheld on the 
theory that they impliedly contain such require¬ 
ment,®® and a statute wdll not be held unconstitu¬ 
tional for failure to require a hearing if it does not 
preclude a hearing, even if the constitution requires 
a hearing before a legislative fact-finding body.®®*! 
Failure to grant a hearing does not constitute a 
denial of due process of law where it is waived by 
the person affected by the administrative determina- 
tion.®®-2 The requirement of notice and hearing 
has, in numerous cases, been held sufficiently com¬ 
plied with.®®-2 


<xa. —Mott V. Georg-ia State Board of 
Examiners in Optometry, 95 S.E 
867, 148 Ga. 55, error dismissed 
Georgia State Board of Examiners 
of Optometry v. Mott, 39 S.Ct, 134, 
248 U.S. 594. 63 L.Ed. 411. 

Xuplied provision for notiee 

Law authorizing school board to 
discharge teacher for cause implied¬ 
ly provided for notice to teacher, 
with respect to due process, 

Iowa.—C h e h o c k v. Independent 
School Dist. of Marion, 228 N.W. 
585, 210 Iowa 258. 

64. U.S.—^Magnolia Petroleum Co. t. 
Carter Oil Co., C.A.Okl., 218 F.2d 1, 
certiorari denied State of Okl. ex 
rel. Com'rs of the Land Office v. 
Magnolia Petroleum Co., 75 S.Ct 
605, 349 U.S, 916, 99 L.E<L 1249. 

Md.—Board of Medical Examiners v. 

Steward, 102 A.2d 248, 203 Md. 674. 
N.T.—People v. Gilon, 24 I^.E. 944, 
121 N.T. 651—People v. Wood, 16 
N’.T.S. 664. 62 Hun 131. 

12 C.J. p 1229 note 20, 

Control of activities 

Those who are brought into con¬ 
test with the government In a quasi 
judicial proceeding aimed at the 
control of their activities are entitled 
to be fairly advised of what the gov¬ 
ernment proposes, and to be heard 
upon its proposals before it issues 
its final command. 

U.S.—Gonzales v. U. S., Mich,, 75 S. 
Ct 409, 348 U.S. 407, 99 L.Ed. 467. 

64.5 Fla.—McRae v. Robbins, 9 So. 
2d 284, 151 Fla. 109. 

65. S.D.—Ccopns Juris quoted, in 
Beveridge v, Baer, 241 N.W. 727, 
731, 59 S.D. 563. 

12 C.J. P 1229 note 21. 

Actual notloe by owner of improve¬ 
ments on school land which had been 
leased to him could not operate as a 
substitute for notice required by due 
process of law, where statute provid¬ 
ing for appraisal did not require 
such notice and give a right and an 
opportunity to be heard. 

Neb.—Watkins v. Dodson, 68 N.W.2d 
568, 159 Neb. 746. 


65.5 D.C.—Storer Broadcasting Co. 
V. U. S., 220 F.2d 204, 95 U.S.App. 

D. C. 97, certiorari granted U. S. v. 

Storer Broadcasting Company, 76 
S.Ct 52, 350 U.S. 816, 100 L.Ed.- 

66 . U.S.—Toombs v. Citizens' Bank 
of Waynesboro, Ga, 50 S.Ct 434, 
281 U.S. 643, 74 L.Ed. 1088. 

Ariz.—McManus v. Industrial Com¬ 
mission, 86 P.2d 54, 53 Ariz. 22. 
Constructlou of statute as to licenses 
Under the rule that a statute must 
be construed to avoid grave doubts 
of its constitutionality, a statute 
regulating and licensing real estate 
brokers, which authorizes the com¬ 
mission thereby created to require 
"and procure” all satisfactory proof 
deemed desirable of the honesty, 
truthfulness, reputation, and compe¬ 
tency of applicants for licenses, will 
be construed as only conferring the 
power of affirmative direction upon 
the commission, necessarily to be ex¬ 
ercised in supplement to the action 
of the applicant, and with the same 
! publicity and opportunity to meet ad¬ 
verse evidence, and not as authoriz¬ 
ing the commission in violation of 
the constitution to procure proof 
without notice or opportunity to the 
applicant to meet it. 

U.S.—^Bratton v. Chandler, Tenn., 43 
S.Ct 43. 260 U.S. 110, 67 L.Ed. 157. 

66.1 Ind.—Campbell v. Heiss, 53 N. 

E. 2d 634, 222 Ind. 297. 

66.2 Minn.—State v. Industrial Tool 
& Die Works. 21 N.W.2d 31, 220 
Minn. 591. 

Pailure to request h ea ri ng 

Where complaining party made no 
request for hearing which under act 
was granted on application of any in¬ 
terested party, and there was no dis¬ 
pute that determination wsus correct 
on the facts, libelant was not injured 
and there was no denial of due proc¬ 
ess for violation of procedural re¬ 
quirements of the statute. 

U.S.—Christensen v. U. S., CLA.N.Y., 
194 F.2d 978. 

66.3 U.S,—Gamble-Skogmo, Inc. v. 
Federal Trade Commission, CJLS, 
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211 F.2d 106—Gaiter v. Federal 
Trade Commission, C.A.7. 186 F.M 
810, certiorari denied 72 S.Ct 34, 
342 U.S. 818, 96 L.Ed. 619, 

Texas Co. v. Montgomery, D.C, 
La., 73 F.Supp. 527, affirmed 68 S. 
Ct. 209. 332 U.S. 827, 92 L.Ed. 402— 
Midwest Farmers v. U. S., D.C. 
Minn., 64 F.Supp. 91—U. S. v. 37/^ 
Dozen Packages of NuCharme Per- 

I fected Brow Tint, D.C.La., 61 P. 

I Supp. 847- 

i Ark.—Lion Oil Refining Co. v. Bailey, 

! 139 S.W.2d 683, 200 Ark. 436. 

Cal.—Ray v. Parker, 101 P.2d 665, 
15 Cal.2d 275. 

D.C.—Hines v. U. S., 105 P.2d 85, 76 
App.D.C. 206. 

N.T.—Peters v. New York City Hous¬ 
ing Authority, 128 N.Y.S.2d 712, 
283 App.Div. 801, reversed on oth¬ 
er grounds 121 N.B.2d 529, 307 N.T. 
519. 

Application of Bohlinger, 106 N. 
Y.S.2d 953. 199 Misc. 941, afilrmed 
In re International Workers Or¬ 
der, 113 N.Y.S.2d 755, 280 App.Div. 
517, affirmed In re People by Boh¬ 
linger, 112 N.E.2d 280, 305 N.T. 358. 
certiorari denied International 
Workers Order, Inc, v. People of 
State of New York. 74 S.Ct 68, 346 
U.S. 857, 98 L.Ed. 371, and Selig- 
son V. People of State of New York, 
74 S.Ct. 73, 346 U.S. 857, 98 L-Ed. 
371, rehearing denied International 
Workers Order, Inc. v. People of 
State of New York by Bohlinger, 
74 S.Ct. 237, 346 U.S. 913. 98 L-Ed. 
409, and Seligson v. People of State 
of New York by Bohlinger, 74 S, 
Ct. 238. 346 U.S. 913, 98 L.Ed. 409. 

Ohio.—^Toung v. Miami Conservancy 
Dist., 63 N.E.2d 321, 76 Ohio App. 
393. 

Pa.—^Appeal of Krinks, 2 A.2d 700, 
332 Pa. 236. 

Rokosky V. Unemployment Com¬ 
pensation Bd. of Review, 101 A2d 
124, 174 Pa.Super. 357. 

Tex.—Corzselius v. Railroad Commis¬ 
sion, Civ.App., 182 S.W.2d 412. 

Wis,—^Maryland Casualty Co. v. In¬ 
dustrial Commission, 284 N.W. 36, 
230 Wis. 363. 
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(2) Requisites and Sufficiency of Hearing 

Due process of Jaw, with respect to administrative 
proceedings, requires but one adequate hearing, in which 
the procedure is consistent with the essentials of a fair 
tHaU and the hearing must be a full and a fair one, with 
aft opportunity to offer evidence, before an Impartial 


CONSTITUTIONAL LAW § 628 

officer, board, or body free of bias, hostility, and pre¬ 
judgment. 

Due process of law, with respect to administra¬ 
tive proceedings, requires but one adequate hear¬ 
ing, € 6.20 in which the procedure is consistent with 
the essentials of a fair triaLS®*2^l The demands of 


PartioTilar proceedings 

(1) Accounting and removal of tax 
collector. 

Qa._Edmondson v. Glenn, 112 S.E. 

366, 153 Ga. 401. 

(2) Commission’s order for in¬ 
crease of street car service. 

US—Brooklyn Heights R. Co. v. 
*Straus, D.C.N.Y., 245 F. 132. 

(3) Determination of legal heirs 
of deceased allottee. 

U.S.—Bowling V. XJ. S., C.C.A.Okl., 
299 P. 438. 

(4) Extension of gas service. 

Okl.—Oklahoma Gas & Electric Co. v. 
State, 209 P. 777, 87 Okl. 174. 

(5) Imposing cost of fire protec¬ 
tion. 

Idaho.—Chambers v. McCollum, 272 
R 707, 47 Idaho 74. 

(6) Maintenance of forest fire pa- ! 
trol. 

Or.—First State Bank of Sutherlin 
v. Kendall Dumber Corporation, 
213 P. 142, 107 Or. 1. 

(7) Rate making. 

La.—McNeely v. Town of Vidalia, 
102 So. 422, 157 La. 338. 

(3) Suspension or revocation of li¬ 
cense. 

U.S.—Butcher v, Maybury, D.C. 
Wash.. 8 F. 2d 155. 

Cal.—Vaughn v. Board of Police 
Com’rs of City of Los Angeles, 140 
R2d 130, 59 Cal.App.2d 771. ap¬ 
peal dismissed 64 S.Ct. 639, 321 TJ. 
S. 751. 88 L.Ed. 1052. 

Kan.—Bohl v. Teall, 126 P.2d 216, 155 
Kan. 505. 

Mass.—Davis v. Calderwood, 146 N. 

E. 708. 251 Mass. 283. 

Mich.—^In re Van Hyming, 241 N.W. 
207, 257 Mich. 146. 

Rl—Capaldo v. Scuncio, 106 A.2d 
727. 

(9) Revocation of newspaper’s 
secondary mail privilege. 

U.S.—U. S. ex rel. Milwaukee Social 
Democratic Pub. Co. v. Burleson, 
App.D.C., 41 S.Ct 362, 265 U.S. 407. 
65 UEd. 704. 

(10) Water rights, 

Utah.—Eden Trr. Co. v. District 
Court of Weber County, 211 P. 967, 
€1 Utah 103. 

12 C.J. p 1241 note 6 [a]. 

(11) Proceeding on claim for un¬ 
employment Insurance benefits. 

N.Y.—In re Bernard, 137 N.T.S.2d 

369, 285 App.Div. 921. 

(12) Removal of public officer or 
employee. 

C^—Reardon Daly City, 163 P. 


2d 462, 71 Cal.App.2d 759—Nider v. 
City Commission of City of Fresno. 
97 P.2d 293, 36 Cal.App.2d 14. 

Colo.—School Dist. No. 1 in Arapahoe 
County V. Thompson, 214 P.2d 1020, 
121 Colo. 275. 

N.J.—Mackler v. Board of Ed, of City 
of Camden, 108 A.2d 854, 16 N.J. 
362. 

(13) Proceeding before Depart¬ 
ment of Agriculture to suspend live¬ 
stock dealer's registration under 
Packers and Stockyards Act. 

U.S.—Celia V. U. S., C.A.7, 208 F.2d 
783, certiorari denied 74 S.Ct. 864. 
347 U.S. 1016, 98 L.Ed. 1138. 

66.20 Tex.—^English Freight Co. v. 
Knox. Civ.App,, 180 S.W.2d 633, er¬ 
ror refused. 

Revocation of license 

Since the state department of 
health acts only upon the recommen¬ 
dation of the medical examining 
board and such board is required to 
grant a hearing in proceedings to 
revoke a physician's license, that de¬ 
partment of health revoked physi¬ 
cian's license without itself holding 
a hearing did not deny physician due 
process of law. 

Conn,—Gibson v. Connecticut Medi¬ 
cal Examining Bd., 104 A.2d 890, 
141 Conn. 218. 

66.21 U.S.—Inland Steel Co. v. N. L. 
R. B., C.C.A.7, 109 F.2d 9—Califor¬ 
nia Lumbermen’s Council v. Fed¬ 
eral Trade Commission, C.C.A.9, 
103 F.2d 304, motion denied 104 F. 
2d 855. 

Cal.—Argonaut Ins. Exchange v. In¬ 
dustrial Aca Commission, 260 P.2d 
817, 120 Cal.App.2d 145. 

N.J.—Application of Plainfield-Union 
Water Co., 94 A.2d 673, 11 N.J. 382. 
Pa.—^Armour Transp. Co. v. Pennsyl¬ 
vania Public Utility Commission, 
10 A-2d 86, 138 Pa.Super. 243. 
Matters held not to constitute denial 
of due process 

(1) In general. 

U.S.—Starr v. Fleming, Bm.App., 159 
F.2d 867. 

Mixon V. Willard, D.C.N.Y., 120 
F.Supp. 232. 

Ind,—Crum v. State Board of Medi¬ 
cal Registration and Examination. 
37 N.E.2d 65, 219 Ind. 191. 

La—^Merrett v. Shreveport Municipal 
Fire and Police Civil Service Bd., 
App., 72 So,2d 519. 

Mich.—^Napuche v. Liquor Control 
Commission, 58 N.W.2d 118, 836 
Mich. 398—Shinavier v. State, 23 
N.W.2d 634, 315 Mich. 188. 

Minn.—^Alexander Co. v. City of Owai- 


tonna, 24 N.W.2d 244, 222 Minn. 
312. 

N.Y.—Evans v. Monaghan, 118 N.E. 
2d 452, 306 N.Y. 312. 

Thompson v. Wallin, 95 N.Y.S. 
2d 784, 276 App.Div. 463, affirmed 

95 N.E.2d 806, 301 N.Y. 476, appeal 
dismissed 72 S.Ct- 92, 342 U.S. 801, 

96 L.Ed. 607. 

Pa,—Insurance Dept. v. Sneyd. 88 Pa. 

Dist. & Co. 65 Dauph.Co. 348. 
Wash.—^Karlen v. Department of La¬ 
bor and Industries, 249 P.2d 364, 
41 Wash.2d 301. 

(2) Permitting prosecutor to pre¬ 
pare portions of findings and conclu¬ 
sions. 

U.S.—^Willapoint Oysters v. Ewing, 
C.A.9, 174 F.2d 676, certiorari de¬ 
nied 70 S.Ct. 101, 338 U.S. 860, 94 
L.Ed. 527, rehearing denied 70 S.Ct. 
793, 339 U.S. 945, 94 L.Ed. 1360. 

(3) Refusal of trial examiner to- 
allow employer subpoenas for taking 
of depositions from all complaining 
witnesses prior to hearing on charg¬ 
es filed by employees before Nation¬ 
al I>abor Relations Board. 

U.S.—^N. L. R. B. V. Globe Wi^eless^ 
C.A.9, 193 P.2d 748. 

(4) Act of commission in dispens¬ 
ing with filing of examiner's inter¬ 
mediate report. 

U.S.—Colorado Interstate Gas Co. v. 
Federal Power Commission, C.A.10, 
209 P.2d 717, certiorari denied 75 
S.Ct. 30, 348 U.S. 818, 99 L.Bd. 645, 
rehearing denied 75 S.Ct 122, 348 

U. S. 884, 99 L.Ed. 695. 

Abseuoe of provisioiL for demurrer 
The right to demur is not guar¬ 
anteed by constitution, but is a mat¬ 
ter of procedure, and failure of act 
providing for proceedings by State 
I Board of Health to provide for de- 
I murrer did not render such act un¬ 
constitutional. 

Wis.—Gray Well Drilling Co. v. Wis¬ 
consin State Bd. of Health, 58 N. 
W.2d 64, 263 Wis, 417, 

Workmen’s compeusatloa. proceeding 
U.S.—^Wood Preserving Corporation 

V. McManigal, D.C.I^., 39 F.Supp. 
177. 

CJal.—Lumbermen's Mut Cas. Co. v. 
Industrial Acc. Commission, 175 
P.2d 823, 29 Cal.2d 493. 

De Martini v. Industrial Acc. 
Commission, 202 P,2d 828, 90 CaL 
App.2d 139—Massachusetts Bond¬ 
ing & Ins. Co. V. Industrial Acc. 
Commission, 170 P.2d 36, 74 Cal. 
App.2d 911—^Darling v. Industrial 
Acc. Commission, 154 P,2d 421, 67 
Cal,App. 2d 300. 
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due process do not require a hearing at the initial So where considerations of administrative expedi- 

stage or at any particular point or at more than ency weigh heavily, and where opportunity for a 

one point in an administrative proceeding as long full and adequate hearing is available within the 

as the requisite hearing is held before the final order administrative process, no fundamental rights are 

becomes effective.®®-^^ While it has been held that transgressed when the hearing follows, rather than 

if a certain order is required by statute to be based precedes, the action of the administrative agen- 

on notice and hearing, the hearing must precede the cy.®®*25 

decision to make the order and the making of the 

order, where a preliminary decision by an agen- In order to comply with the requirements of due 
cy is a step in an administrative proceeding, no hear- process, the hearing granted by an administrative 

ing at the preliminary stage is required by due proc- body must be a full and a fair one,®®-^® before an 

ess, as long as the requisite hearing is held before impartial officer, board, or body free of bias, hostili- 

the final administrative order becomes effective.®®*^^ ty, and prejudgment ;®®*^'^ but mere irregularity or 


Mass.—Meunier's Case, 66 N.E.3d 
198, 319 Mass, 421. 

Okl.—Shell Oil Co. v. State Indus. 
Commission, 279 F.2d 316. 

66.2:3 U.S.—^Ewing: v. My linger & 
Casselberry, App.D.C., 70 S.Ct. 870, 
339 U.S. 594. 94 L.Bd. 1088, rehear¬ 
ing denied 71 S.Ct. 69, 340 U.S. 857, 
95 Ii.Ed. 627—Inland Empire Dist. 
Council, Lumber and Sawmill 
Workers Union v. Millis, App.D.C., 
66 S.Ct. 1316, 325 U.S. 697, 89 L.Ed. 
1877, rehearing denied 66 S.Ct. 11, 
326 U.S. 803, 90 L.EdL 489—Opp Cot¬ 
ton Mills V. Administrator of Wage 
and Hour Division of Department 
of Labor, 61 S.Ct 524, 312 U.S. 126, 
657, 85 L.Ed. 624. 

Smith V. Sherrard, Bm.App., 208 
P.2d 180—Dargel v. Barr, Em.App., 
204 P.2d 697, certiorari denied 74 
act 41, 346 U.S. 835, 98 L.Ed. 
357, rehearing denied 74 S.Ct 217, 
346 U.S. 905, 98 L.Ed. 404. 

U. S. V. Central Packing Corp., 
D.aN.Y., 51 P.Supp, 813. 

Cal.—Ray v. Parker, 101 P.2d 665, 
15 CaL2d 275. 

Pa.—Sayre X.»and Co. v. Pennsylvajila 
Public Utility Commission, 74 A.2d 
713, 167 Pa.Super. 1—Pranke v. 
UfaemplosTnent Compensation Bd. 
of Review, 70 A.2d 461, 166 Pa.Su- 
per. 351—^Womelsdorf Consol. Wa¬ 
ter Co. V. Pennsylvania Public 
Utility Commission, 50 A-2d 648, 
160 Pa,Super. 298. 

Utah.—Thatcher v. Industrial Com¬ 
mission, 207 P.2d 178, 115 Utah 568 
—^McGrew v. Industrial Commis¬ 
sion, 85 P.2d 608, 96 Utah 203. 

Wis.—^Boynton Gab Co. v. Giese, 296 
N.W. 630. 237 Wis. 237. 

Formal hearing 

It is not necessary, In order to af¬ 
ford "due process of law," to have 
formal hearing with notice to all 
parties at a mere preliminary stage 
of administrative proceeding, as to 
the result of which parties are af¬ 
forded, after due notice, opportunity 
to be heard in respect to such evi¬ 
dence as is to be used as basis for 
the binding determination, 

Wis.-— Boynton Cab CO. v. Giese, su- 
prB> 


66.23 Okl.—Great Cent. Ins. Co. v. 
Birdwell, 273 P.2d 764. 

68.24 U.S.—Ewing v. My linger & 
Casselberry, App.D.C., 70 S.Ct. 870, 
339 U.S. 594, 94 L.Ed. 1088, rehear¬ 
ing denied 71 S.CL 69, 340 U.S. 857, 
95 L.Ed. 627. 

66.25 U.S.—U. S. V. Wood, D.C. 
Mass., 61 P.Supp. 175. 

Cal.—Rhode Island Ins. Co. v. Down¬ 
ey, 212 P.2d 965, 95 Cal.App.2d 220. 

66.26 U.S.—^Wong Tang Sung v. Mc¬ 
Grath, App.D.C., 70 S.Ct. 445. 339 

U. S. 33, 94 L.Ed. 616, modified on 
other grounds 70 S.Ct. 564, 339 U. 
S. 90S, 94 L.Ed. 1336. 

N. L. R. B. V. Burns, C.A.8, 207 
P.2d 434—^Donnelly Garment Co. v. 
N. L. R. B., C.C.A.8, 151 F.2d 854, 
reversed on other grounds 67 S.Ct. 
756, 330 U.S. 219, 91 L.Ed. 854— 
N. L. R. B. V. Phelps. C.C.A.5, 136 
P.2d 562—L. R. B. v. Pretty man, 
C.C.A.6, 117 P.2d 786—California 
Lumbermen’s Council v. Federal 
Trade Commission, C.C.A.9, 103 F. 
2d 304, motion denied 104 F.2d 855. 

Gilmore v. U. S., D.C.Cal., 131 F. 
Supp. 581—^U. S. V. Bouziden, D.C. 
OkL, 108 P.Supp. 395. 

Ala—^Board of Ed. of Choctaw Coun¬ 
ty V. Kennedy, 55 So.2d 611, 256 
Ala 478. 

Cal.—^Argonaut Ina Exchange v. In¬ 
dustrial Acc. Commission, 260 P.2d 
817, 120 Cal.App.2d 145—Kaiser Co. 

V. Industrial Acc. Commission, 240 
P.2d 57, 109 Cal.App.2d 54. 

Mich-—Napuche v. Liquor Control 
Commission, 58 N.W.2d 118, 336 
Mich. 398—^In re Doyle;, 20 N.W,2d 
161, 312 Mich. 205. 

Minn.—Juster Bros. v. Christgau, 7 
N.W.2d 501, 214 Minn. 108. 

NT.T.—Merritt v. Swope, 46 N.T.S.2d 
944, 267 App.Div. 619. 

Ohio.—Smith V. City of Mayfield 
Heights, App.* 124 ,N.E.2d 761. 
Fundainental saf egnards 
Although nonjudicial bodies, such 
as commissions, are not expected to 
be held to same strict conformity to 
regular rules In presentation of evi¬ 
dence as Judicial bodies, they nev¬ 
ertheless must not disregard fahda- 
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mentals having to do with the ob¬ 
servance of safeguards provided 
every person by constitutional provi- 
sions, that no person shall be depriv¬ 
ed of life, liberty or property with¬ 
out due process of law. 

Ohio.—Smith v. City of Mayfield 
Heights, supra. 

Tradition of judicial proceedings 
The "hearing" required before an 
administrative tribunal acting quasi- 
judicially, in observance of procedur¬ 
al due process has reference to tradi¬ 
tion of judicial proceedings in which 
evidence is received and weighed by 
the trier of the facts and the issue 
determined uninfluenced by extrane¬ 
ous considerations which might not 
be exceptionable in other fields in¬ 
volving purely executive action. 

Ala.—Board of Ed. of Choctaw Coun¬ 
ty v. Kennedy, 55 So.2d 611, 266 
Ala. 478. 

N.J.—Handlon v. Town of Belleville, 
71 A.2d 624, 4 N.J. 99, 16 ALR 
2d 1118. 

Befusal to grant application for 
transfer held to constitute denial of 
administrative due process. 

U.S.—Jeffries v. Olesen, D.CCaL, 121 
F.Supp. 463. 

Burden of proof 

In adjudication hearing on order 
issued by Director of Industrial Re¬ 
lations requiring changes in indus¬ 
trial plant for safety purposes, the 
Department of Industrial Relations 
had burden of proof as to necessity 
for such changes, and had right to 
open and close hearing with evidence 
and argument, and its declining to 
call witnesses in supi>ort of order 
and directing operator of plant to 
call its witnesses constituted funda¬ 
mental infraction of law and d^ial 
of due process of law- ^ 

Ohio.—Goodyear Synthetic Rubber 
Corp, V. Department of Indua Re¬ 
lations, Com.Pl., 122 N.E.2d 503. 
6a27 U.S.—^Wong Tang Sung v. Mc¬ 
Grath, App.D.a, 70 S.CL 445, 339 
U.S. 33, 94 L.Bd. 616, modified aa 
other grounds 70 ^.Ct. 564, 339 17. 
S. 908, 94 L.Ed. 1336. 

N. L. R. B. V. Phelps, GOAS, 
136F.2d:562. , 
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error with respect to a hearing cannot be made the* 
basis of a claim of denial of due process,and a 
person cannot complain of a defect in an administra¬ 
tive hearing as a denial of constitutional rights as 
long as he obtains a full hearing before a court on 
the question in issue.66-29 The fact that the ad¬ 
ministrative agency is both the accuser and judge 
does not deprive accused of due process of law,8€.30 
especially where an appeal from the determination 
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of the agency may be had to the courts.®®*8^ Ordi¬ 
narily the officer or board authorized to make the 
administrative determination must have heard or 
received the evidence, in order to satisfy the require¬ 
ments of due process,®®-2^ but this requirement 
permits a procedure by which evidence is taken by 
an examiner or hearing officer and sifted and 
analyzed by subordinates with the determination of 
the adjudicating body based on such analysis.®®*®^ 


arich.—In re Boyle, 20 N.W.2d 161, 
312 Mich. 205. 

Pst.—Pennsylvania Publications v. 
Pennsylvania Public Utility Com¬ 
mission. 32 A.2d 40. 152 Pa.Super. 
279, reversed on other grounds 36 
A.2d 777, 349 Pa. 184, 153 A.Lr.R. 
457. 

IMlcal board 

The fact that mostly medical doc¬ 
tors made up the State Medical 
Board, was not a denial of the due 
course of law or the due process of 
law to defendant, who was an osteo¬ 
path, and did not deny a fair trial 
and hearing before board. 

Ohio.—Shearer v. State Medical Bd., 
9T N.E.2d 688. 91 Ohio App. 277. 
Olzomnstances held to require change 
ef hearing body 

HI.—Smith V. Department of Regis¬ 
tration & Ed., 106 N.E.2d 722, 412 
Ill. 332. 

fWto.wwftr of selectihg commission held 
not to deny due process 
Va—Board of Sup’rs of Eli 2 !abeth 
City County v. State Milk Commis¬ 
sion, 69 &B.2d 35, 191 Vsl 1, appeal 
dismissed 71 S.Ct. 198, 340 U.S. 881, 
95 BEd. 640. 

6&a8 U.S.—^U. S. v. Bouziden, D.C. 
Okl., 108 P.Supp. 395. 

Collateral Issues 

Although examiner In proceeding 
for suspension or revocation of well 
drilling permit counseled with assist¬ 
ant attorney general appearing on 
behalf of State Boai^ of Health, and, 
upon occasion, examined witnesses 
and went into collateral issues, 
where collateral issues were not in¬ 
cluded in findings of Board and did 
not affect result, there was no denial 
of due process. 

Wia—Gray Well Drilling Co. v. Wis¬ 
consin State Bd, of Health, 58 JST. 
W.2d 64, 263 Wis. 417. 

66.29 D.C.—Aircraft & Diesel Equip¬ 
ment Corp. v. Hirsch, D.C., 62 P. 
Supp. 629, affirmed 67 S.Ct. 1493. 

Prejndioa of administrative body or 
ofBlcea: 

(1) Hearing before prejudiced 
member of publio service comniis- 
sion Is not denial Of due process, if 
statute provides for judicial review 
particular order made- or agreed 
to by prejudiced commissioner. 
tJ.S,—^Montana Power Co. V. Public 


Service Commission of Montana, D. 

C. Mont., 12 P.Supp. 946. 

(2) Where administrative agency’s 
order does not become effective until 
opportunity has been afforded for 
review thereof, as in case of Pederal 
Trade Commission's order to cease 
and desist from unfair competition 
by combination violating federal an¬ 
ti-trust acts, order is not depriva¬ 
tion of ’’due process of law”, even if 
agency is disqualified to determine 
issues, because of prejudice. 

U.S.—^Marquette Cement Mfg. Co. v. 
Federal Trade Commission, C.G.A. 
7, 147 P.2d 589. 

66.30 Cal.—Chosick v, Reilly, 270 P. 
2d 547, 125 Cal.App.2d 334. 

Minn.—State ex rel. Ging v. Board 
of. Education of City of Duluth, 7 
N’.W.2d 544, 213 Minn. 550. 

N.J.—In re Larsen, 86 A.2d 430, 17 
N.J.Super. 564. 

66.31 P€U—^Hext6r v. Haverford Tp., 
82 A.2d 668, 169 PaSuper. 168. 

6&32 U.S.—^Pittsburgh S. S. Co. v. j 

N, L, R B„ C.C.A.6, 167 F.2d 126, 
reversed on other grounds 69 S.Ct. 
1283, 337 U.S. 656, 93 L.Bd. 1602. 

Gilmore v. U. S., D.C.Cal., 131 
F.Supp^ 581. 

Attendance at hearing 

Permitting members of board to 
vote, in matter involving revocation 
of license, when such members had 
not attended hearing, violated due 
process. . 

Colo.—Colorado State Bd. of Nurse 
Examiners v. Hohu, 268 P.2d 401, 
129 Colo. 195. 

Aid of subordinates and counsel 
The mere fact that National La¬ 
bor Relations Board’s opinion was 
prepared with the aid of subordi¬ 
nates and .counsel and exactly or 
substantially copied their phraseolo¬ 
gy did not indicate that the opinion 
was not that of the board, so as to 
be denial of due process. 

, xj.S.—^N. L. R. B. V. Botany Worsted 
Mills, C,C.A.3, 106 P.2d 263, 

66.33 U.S.—^La Porte v. Bitker, CC. 
A.Wis., 145 F.2d 445. 

K. & J. Markets, Inc. v. Bowles, 

D. C.N.J., 57 P.Supp. 294, afllrmed, 

O. C.A., a48 P.2d 661. 

—^Lumbermen’s Mutu Cas. Co. v. 
Industrial Aoc. Commission, 175 
R2d 823, 29 Cal:2d 492. 

•rex.—^Magnolia Petroleum Co. v. 
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Railroad Commission, Civ.App., 127 
S.W.2d 230, error dismissed, judg¬ 
ment correct. 

Wis.—Berg v. Industrial Commis¬ 
sion, 294 N.W. 506, 236 Wis. 172. 
Independent study of record 

(1) Pant that the person who 
hears and sees the witnesses before 
an administrative tribunal neither 
makes nor has the power to make the 
decision does not render ultimate de¬ 
cision violative of due process, when 
the one who has the burden of deci¬ 
sion in fact makes his own independ¬ 
ent study of the record and deter¬ 
mines the issue involved. 

N.J.—Mazza v. Cavicchia, 108 A.2d 
550, 28 N.J.Super. 280, reversed on 
other grounds 105 A2d 545, IS N.J. 
498. 

(2) It has been held, however, that 
the industrial commission’s review 
of examiner’s findings and order 
without reading or having read a 
transcript of evidence or phono¬ 
graphic notes thereof, or otherwise 
addressing themselves to the evi¬ 
dence, is in excess of commission’s 
powers and Is a fraud on employer 
and is a denial of “due process,” and 
can be set aside on judicial review 
of commission’s award. 

Wis.—State ex rel. Madison Airport 
Co. v. Wrabetz, 285 N.W. 504, 231 
Wis. 147. 

Adoption of dedsloaL 

(1) Section of the government 
code which provides that, when hear¬ 
ing officer acts alone, the administra¬ 
tive agency, such as the Insurance 
Commissioner, may adopt the hear¬ 
ing officer's decision without reading 
the record, is not unconstitutional on 
ground that it denies due process to 
one whose license is revoked by the 
hearing officer. 

Cal.—^Hohreiter v. Garrison, 184 P. 
2d 323, 81 Cal.App.2d 384. 

(2) The Industrial Accident Com¬ 
mission may properly adopt the rec¬ 
ommendation of rehearing referee on 
basis of his report and without it¬ 
self reviewing the record, and such 
procedure does not violate due proc¬ 
ess 

Cal.—California Shipbuilding Corp. v. 
Industrial Aca Commission, 165 P. 
2d 669. 27 Cal.2d 536. 

Belegatioa 

(1) In rate cases involving special 
or technical problems the public 
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Tlie "fair hearing’’ required under the principle present at the time and place fixed to cross^-examinc 

of due process includes not only rudimentary fair- any opposing witness, to offer evidence, and to be 

ness in the conduct of the hearing when and where heard at least briefly in defense ^ut procedural 

held, but also a reasonably fair opportunity to be questions relating to the addition of formal parties 


service commission may without de¬ 
priving: a party of due process or 
a fair hearing: delegrate to members 
of its staff, even thoug:h they have 
been material witnesses, the duty 
of putting: into proper form and tech¬ 
nical language its finding upon engi¬ 
neering and accounting questions. 
Wis-—^Wisconsin Telephone Co. v. 
Public Service Commission, 287 N. 
W. 122, 232 Wis. 274, rehearing 
denied 287 N.W. 593, 232 Wis. 274, 
certiorari denied Public Service 
Commission v. Wisconsin Tele¬ 
phone Co., 60 S.Ct. 514, 309 U.S. 
657, 84 L.Ed. 1006. 

(2) Provisions of Alcoholic Bever¬ 
age L*aw indicate a clear legislative 
intent to permit the Director to del¬ 
egate his authority to conduct hear¬ 
ings, even though duty to make final 
decision rests solely in the Director, 
and such procedure does not consti¬ 
tute a deprivation of a licensee’s 
right to due process of law. 

K.J.—Mazza v. Cavicchia, 105 A-2d 
545, 15 N.J. 498. 

OhsarvlBg demeanor of witnesses 
Fact that Federal Trade Commis¬ 
sion may disregard the recommen¬ 
dation of examiner does not free the 
examiner from the duty of observing 
the demeanor of witnesses, for this 
would amount to lack of due proc¬ 
ess to which the party against whom 
complaint was filed was entitled. 

IJ.S.—S. Buchsbaum & Co. v. Federal 
Trade Commission, C-C-A.?, 153 F. 
2d 85, supplemented 160 F,2d 121. 

€6.34 U.S.—Jeffries v. Olesen, D.C. 

Cal., 121 F.Supp. 463, 475. 

D.C.—Philadelphia Co. v. Securities 
and Exchange Commission, 175 F. 
2d 808, 84 U.S.App.D.a 73, vacated 
on other grounds 69 S.CL 1047, 337 
U.S. 901, 93 KEd. 1715. 

K.T.—^Lederman v. Board of Ed. of 
City of New York, 95 N.Y.S.2d 114, 
196 Misc. 873, reversed on other 
grounds 96 N.T.S.2d 466, 276 App. 
Div. 527, affirmed 95 N.E.2d 806, 
301 N.T. 476, affirmed Adler v. 
Board of Ed. of City of New York, 
72 S.Ct. 380, 342 U.S. 485, 96 L.Ed, 
517, 27 A.L.R.2d 472. 

Ohio,—Gallagher v. Harrison, 88 N.E, 
2d 589, 86 Ohio App. 73, appeal dis¬ 
missed 88 N.E.2d 921, 152 Ohio 
St 254. 

Character and extent of hearing 

<1) The right to a ‘‘full hearing*’ 
which is essential to legal validity 
of administrative regulation under 
authority intrusted by congress to 
an administrative agency embraces 
not only the right to present evi¬ 
dence, but also a reasonable oppor¬ 


tunity to know the claims of the 
opposing party, and to meet them, 
and those who are brought into con¬ 
test with the government in a quasi¬ 
judicial proceeding aimed at the 
control of their activities are enti¬ 
tled to be fairly advised of what the 
government proposes, and to be heard 
upon its proposals before it issues its 
final command. 

U.S.—Morgan v. U, S., Mo., 58 S.Ct. 
773, 304 U.S, 1, 82 L.Ed. 1129, re¬ 
hearing denied 58 S.Ct. 999, 304 U. 
S. 1, 82 L.Ed. 1129, mandate con¬ 
formed to, D.C., 24 F.Supp. 214. 

(2) At hearing on application for 
zoning variance in which local board 
of adjustment made a finding based 
upon an inspection of the property 
involved, it was requisite, as a mat¬ 
ter of due process, that board state 
for the record during the hearing 
what facts the inspection disclosed 
so that the adversely affected par¬ 
ties might have an opportunity to 
meet them. 

N.J.—Izenberg v. Board of Adjust¬ 
ment of City of Paterson, 114 A.2d 
732, 35 N.J.Super. 583. 

(3) The affording of opportunity 
for evaluation of the credibility of 
orally-testifying witnesses by a per¬ 
son observing the testimony and the 
according of the benefit to parties 
of this being done are fundamental¬ 
ly procedural grants and prescrip¬ 
tions and are not substantive due 
process requisites, but no exception, 
express or implied, to such pre¬ 
scription or grant should be made 
unless its language so compels. 
U.S.—Gamble-Skogmo, Inc. v. Fed¬ 
eral Trade Commission, C.A.3, 211 
F.2d 106, 

Bight of cross-examination, 

(1) Ordinarily procedural due proc¬ 
ess requires granting of right of 
cross-examination in administrative 
hearing. 

Cal.—^Argonaut Ins. Exchange v. In¬ 
dustrial Aca Commission, 260 P.2d 
817, 120 Cal.App.2d 145—Columbia- 
Geneva Steel Division, U. S. Steel 
Co. V. Industrial Acc. Commission, 
253 P.2d 45, 115 Cal.App.2d 862. 
D.C.—^Minkoff v. Payne, 210 F.2d 689, 
93 U.S.App.D.C. 123. 

N.J.—^Application of Plainfleld- 
Union Water Co., 94 A.2d 673, 11 
N.J. 382. 

Pa.—State Bd. of Private Business 
Schools v. Thomasson, Com.Pl., 66 
Dauph.Co. 110. 

(2) Where, however, opportunity 
for confrontation and cross-exami¬ 
nation of adverse witnesses in proc¬ 
ess of screening seamen as security 
risks cannot be afforded seamen 
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without detroying security prograin, 
in view of fact that constitutional 
guaranties of confrontation and 
cross-examination are in terms ap¬ 
plicable only to criminal trials, dep¬ 
rivation of such opportunity is not 
a denial of due process. 

U.S.—Parker v. Lester, D.c CaL 
112 F.Supp. 433. 

(3) The concept of due process as 
applied to administrative hearings 
in connection with claims for unem¬ 
ployment benefits does not require 
an extensive cross-examination by 
referee. 

Pa-—Rokosky v. Unemployment 
Compensation Bd. of Review, l&l 
A.2d 124, 174 Pa.Super. 357. 
Secret evidence 

The Renegotiation Act is not un¬ 
constitutional as a denial of due 
process because it permits deter¬ 
mination of excess profits by ad¬ 
ministrative officials on secret evi¬ 
dence in view of remedy provided 
by the act before the tax court 
U.S.—^Pownall v. U. S., aCACal., 
159 P.2d 73, affirmed 68 S.Ct 1294, 
334 U.S. 742, 92 L.Ed. 1694. re¬ 
hearing denied 69 S.Ct. 11, 335 U.a 
836, 93 L.Ed. 389. 

Workmen’s compensation proceed¬ 
ing 

(1) In general. 

Cal,—-Columbia-Geneva Steel Divi¬ 
sion, U. S. Steel Co., v. Industrial 
Acc. Commission, 253 P.2d 45, 115 
Cal.App.2d 862—^National Auto, k 
Cas. Ins. Co. v. Industrial Acc. 
Commission of Cal., 212 P.2d 1, 95 
Cal.App.2d 10—Langendorf United 
Bakeries v. Industrial Acc. Com¬ 
mission, 195 P.2d 887, 87 Cal.APP. 
2d 103—^Massachusetts Bonding k 
Ins. Co. V. Industrial Acc. Com¬ 
mission, 170 P.2d 36, 74 Cal.App. 
2d 911—^National Automobile Ins. 
Co. V. Industrial Accident Com¬ 
mission, 153 P.2d 808, 67 CaLApp. 
2d 178—^Pacific Employers Ins. Ca 
V. Industrial Accident Commis¬ 
sion, 118 P.2d 848, 47 Cal.App.2d 
713—^Holmes Eureka Lumber Co. 
V, Industrial Accident Commis¬ 
sion, 106 P.2d 23, 41 Cal-App.2d 
150. 

Ind.—^Armes v. Pierce Governor Ca, 
101 N.E.2d 199, 121 IndApp. 566. 

(2) Legislature, in relaxing in 
compensation cases ordinary rtile 
that no evidence may be considered 
which is not taken at a hearing of 
which the parties have notice and 
which they have an opportunity to 
attend, was required to provide for 
the giving to parties affected notice 
of evidence so introduced and an 
opportunity to explain or rebut it in 
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to the proceeding and the allowance of intervention 
are matters primarily within the discretion of the 
administrative body,®6*35 and the requirement of 
due process has been held not impaired with respect 
to refusal to postpone the hearing.®®*36 Ordinarily 
due process requires that an interested person be 
given reasonable notice of the accusation which is 
to be met or of the claims of the opposing party, 
but the question of what is proper notice required 
to be given by an administrative body to a party 
charged with law violation, or what constitutes a 
specific designation of charges made, depends on the 
facts of each case, the type of investigation being 
conducted, the violations alleged, and the penalty or 
order sought to be imposed,®®-and it has been 
held that due process of law does not, as a matter 
of law, require that the person proceeded against 
by the administrative action be informed of the na¬ 
ture of the evidence and the names of the witnesses 
to be produced at the hearing.®®-^^ 

A refusal by the administrative agency to receive 
and consider competent and material evidence of- 
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fered by a party to the proceeding amounts to a 
denial of due process of and the fact that 

the agency would or might have reached no dif¬ 
ferent conclusion had the rejected evidence been re¬ 
ceived is immaterial.®®-'*! However, the rejection 
of incompetent or immaterial evidence is proper and 
does not deny due process.®®*^^ So where an admin¬ 
istrative agency has authority to choose the criteria 
determinative of an issue of fact, it may reject evi¬ 
dence which has no materiality in view of the 
criteria adopted, and under those circumstances, the 
rejection of such evidence is not a denial of due 
process of law.®®-'*® Application by the hearing body 
of a reasonable presumption tending to prove facts 
in issue is not violative of due process.®®-^^ The due 
process clause does not require administrative tri¬ 
bunals to accord the right of oral argument to one 
claiming to be adversely affected by their determina¬ 
tions of questions of law;®®*^® and, in the absence 
of any statutory requirements as to allowing oral 
aiguments in hearings before a board, a limitation 
by the board of the period for oral argument is not 


arder to meet constitutional re¬ 
quirement of due process. 

()aL—^Massachusetts Bondingr & Ins. 
Co. V, Industrial Acc. Commission, 
170 P.2d 36, 74 Cal.App.2d 911. 

00.35 Pa.—^W. J. Dinner Transfer 
Co. V. Pennsylvania Public Utility 
Commission, 107 A.2d 159, 176 Pa. 
Super. 461, appeal dismissed 75 

5. Ct 580, 349 U.S. 903, 99 DEd. 
1240. 

Simpllficatloxi proceedings 

Objecting stockholders who were 
granted ‘‘limited participation", who 
were permitted to offer a substan¬ 
tial amount of evidence, and to sub¬ 
poena and cross-examine witnesses, 
were not denied procedural due proc¬ 
ess because Securities and Exchange 
Commission, in simplification pro¬ 
ceedings, refused to accord them a 
party status. 

U.S.—In re American & Foreign 
Power Co., D.C.Me., 80 F.Supp. 514. 

66.36 U.S.—^Liloyd A.. Fry Roofing 
Co, V. N. Li. R. B., C.A.1, 222 F2d 
938— L. R. B. V. Somerville 
Buick, C.A.1, 194 F.2d 56. 

66.37 U.S.—E. B. Muller & Co. v. 
Federal Trade Commission, C.C.A. 

6 , 142 F.2d 511. 

N’.T.—Merritt v. Swope, 46 N.T.S.2d 
944, 267 App.Div. 519. 

THfinition of issues 
There is a denial of procedural 
due process of law when issues in 
complaint of administrative board 
are not clearly defined and the em¬ 
ployer named in complaint is not 
fully advised of them* 
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U.S.—N. li. R. B. V. Bradley Wash- 
fountain Co., OA.?, 192 P.2d 144. 

SpedfLcatiou of charges held suf- 
fident 

Ariz.—In re Dewkowitz, 220 P.2d 
229, 70 Ariz. 325. 

66.38 Pa.—^W. J. Dinner Transfer 
Co. V. Pennsylvania Public Utility 
Commission, 107 A.2d 169, 176 Pa. 
Super, 461, appeal dismissed 76 
S.Ct 680, 349 U.S. 903, 99 L.Ed. 
1240—^Armour Transp. Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion. 10 A2d 86, 138 Pa.Super. 243. 

66.39 U.S.—^Ex parte Bridges, 49 F. 
Supp. 292, affirmed Bridges v. Wix- 
on, D.CCal., 144 F.2d 927, revers¬ 
ed on other grounds 65 S.Ct. 1443, 
326 U.S. 136, 89 KEd. 2103. 

6a40 U.S.—N. L. R. B. v. Bums, 
C.A8, 207 F.2d 434. 

Cal.—^Evans v. Industrial Acc. Com¬ 
mission, 162 P.2d 488, 71 Cal.App. 
2d 244. 

Denial of motion to take depositions 

Cal.—Kaiser Co. v. Industrial Acc, 
Commission, 240 P.2d 57, 109 Cal. 
App.2d 64. 

66.41 U.S.—^N. D. R, R ▼. Bums. 
C.A8. 207 F.2d 434. 

66.42 U.S.—Mixon v. Willard, D.C. 

N.T., 120 F.Supp. 232—^Midwest 

Farmers v. U. S., D.C.Minn., 64 F. 
Supp. 91. 

66.43 U.S.—Panhandle Eastern Pipe 
Line Co. v. Federal Power Com¬ 
mission, C.C.A*8, 143 P.2d 488, af¬ 
firmed 65 S.Ct. 821. 324 U.S. 636, 89 
L.Ed. 1241. 

66.44 N.J.—Mazza v. Cavicchia, 105 
A.2d 546, 16 N.J. 498. 
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Membership in organisation 

The Feinberg Law, requiring 
Board of Regents to list subversive 
organizations, and providing that 
membership in organization named 
upon any listing shall constitute 
prima facie evidence of dis<iualifica- 
tion for employment as teacher, is 
not violative of due process clause, 
since relation between fact found 
and fact presumed is not unreason¬ 
able or conclusive. 

U.S.—Adler v. Board of Ed. of City 
of New York, 72 S.Ct. 380, 342 
U.S. 4S5, 96 UEd. 517, 27 A.L..R2d 
472. 

66.45 U.S.—Federal Communica¬ 
tions Commission v. WJR, The 
Croodwill Station, App.D.C, 69 S. 
Ct. 1097, 337 U.S* 265, 93 L.Ed. 
1353. 

McGraw Elec. Co. v. U. S., D.C. 
Mo., 120 F.Supp. 354, affirmed 75 
S.Ct. 46, 348 U.S. 804, 99 L.Ed. 
635. 

D.C.—American Broadcasting Co. ▼. 
Federal Communications Commis¬ 
sion. 179 F.2d 437, 85 U.S.App*D.a 
343. 

Availability of writing 

That school district was not giv¬ 
en opportunity to present oral tes¬ 
timony and make an oral argument 
on appeal from school inspector's 
order to state superintendent was 
not deprivation of property rights 
without due process of law, where 
there was opportunity to present all 
facts and arguments in writing. 
Wis.—State v. Cary, 163 N.W. 645, 
166 Wis. 103, 1 A.L.R. 1554. 
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a failure to grant a full hearing so as to constitute 
a denial of due process.®®*^® 

The administrative body must reach its determi¬ 
nation on suflScient evidence,®and while the mere 
receipt of hearsay evidence too remote to be en¬ 
titled to credence does not show that due process 
of law was denied,®®-'*® a determination based on 
hearsay evidence alone is insufficient to satisfy the 
requirement of due process of law.®®-*^ The admin¬ 
istrative officer's decision must be based on the 
record made at the hearing and not on a report of 
a subsequent investigation conducted under his au¬ 
thority,®®-®® and it is immaterial that the evidence 
submitted at the hearing may have been sufficient 
to support the administrative determination without 
resort to the investigator's report.®®*®^ In other 
words, the conclusion should be based on reason 
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and not be merely arbitrary, if compliance is to be 
had with the demands of due process.®®-®^ 
contesting parties are entitled to know the facts 
relied on by the administrative tribunal in deciding 
the case,®®-®® and an administrative body may not 
carry the doctrine of judicial notice to such an ex¬ 
tent as to make it impossible to determine on what 
evidence the body based its findings, since such ac¬ 
tion would result in a denial of due process of 
law.®®-®* 

Rehearings or new trials are not essential to due 
process of law in administrative proceedings, and 
one hearing, if ample, before judgment, satisfies the 
requirement of due process.®®-®® So where the rules 
of the administrative body did not give litigants 
a right to rehearing or new trial, the denial of an 
application for rehearing on the ground of newly 
discovered evidence is not a denial of due proc- 


66.46 Ofcl.—Shell Oil Co. v. State 
Indus. Commission, 279 P.2d 316. 

66.47 Pa.—^Armour Transp. Co. v. 
Pennsylvania Public Utility Com¬ 
mission. 10 A.2d 86. 138 Pa.Super. 
243. 

SuhstaxLca as coiitrolllv 

In determining whether finding of 
Industrial Board meets reauire- 
ment of "due process,'* reviewing 
court will look to substance rather 
than form, and will not set aside 
finding because agency did not con¬ 
form to the court-made formulas of 
proof, but will set order aside on 
showing that the evidence was de¬ 
void of probative value, that the 
Quantum of legitimate evidence was 
so proportionately meagre as to 
lead to conviction that the finding 
does not rest upon rational basis, 
or that result of hearing must have 
been substantially influenced by im¬ 
proper considerations. 

Ty»d—-Warren v, Indiana Telephone 
Co., 26 N.R2d 399. 217 Ind, 93. 
TTndlscIosed evideaca 

Official reports, public documents, j 
and acts of Congress allegedly con¬ 
sidered by Federal Power Commis¬ 
sion in determining whether dam 
would obstruct navigation and in¬ 
terstate commerce, but not brought 
to the dam company's attention at 
public hearing granted by the com¬ 
mission, could not be regarded as 
evidence affecting it in the sense of 
“due process/* so as to authorize 
concltislon that the commission*s 
finding was based on substantial evi¬ 
dence and conclusive against the 
company. 

XJ.S.—S. V, Appalachian Electric 
Power Co., C.C,A.Va., lOT F.2d 769. 
reversed on other grounds 61 S.Ct 
231, 311 U.S. 377, 85 L.Ed. 243, re- 
baaiing denied 61 S.Ct. 548, 312 
TLS. fl2. 86 li.Ed. 1143, petition 


denied 63 S.Ct. 67, 317 U.S. 594, 87 
L.Ed. 487. 

66.48 U.S.—Consolidated Edison Co. 
of New Tork v. National Labor 
Relations Board, C,C.A.. 95 P.2d 
390, certiorari granted 58 S.Ct. 
1038, 304 U.S. 556, 82 L.Ed. 1524, 
and International Brotherhood of 
Electrical Workers v. National La¬ 
bor Relations Board, 58 S.Ct. 1041, 
304 U.S. 665, 82 L.Ed. 1524. 

66.49 Cal.—^Dyer v. Watson, 262 P. 
2d 873, 121 CaLApp.2d 84. 

66.50 Minn.—^In re Amalgamated 
Food Handlers, Local 653-A, 70 
N.W.2d 267. 

Bnglneerliig report 

Where Water Policy and Supply 
i Council, at condnsion of hearing 
upon application for approval of 
water company*s plans for obtaining 
additional water supply, referred 
matter to Its engineering staff which 
subsequently made to council a re¬ 
port which contained evidentiary | 
matters not the subject of testi¬ 
mony adduced at bearing, and find¬ 
ings which were not supported by 
testimony at hearing, and council 
adopted report without further hear¬ 
ing, such procedure denied a fair 
hearing and was arbitrary and at 
war with due process. 

N.JT.—^Application of Plainfleld-Un- 
ion Water Co., 94 A.2d 673, IX 
N.J. 382. 

66.51 Minn,—In re Amalgamated 
Pood Handlers, Local 653-A, 70 N. 
W.2d 267. 

SSJ&Si D-C.—Jordan v. American 
Eagle Fire Ins. Co., 169 F.2d 281, 
83 App.D.C. 192. 

66.53 B.C.—Jordan v. American 
Eagle Fire Ins, Co., supra. 

D.C.—^Aquino v. Knox, MumApp., 60 
A.2d 237. 


Fla—^Laney v. Holbrook, 8 So.2d 4S5, 
150 Fla 622, 146 A.L.R. 202. 
Bvidence required to be asoertahi. 
able 

“Due process of law** requires that 
evidence oU which an agency, board, 
or commission bases its findings be 
ascertainable so that court charged 
with duty of review may have nec¬ 
essary data on which to determine 
the correctness thereof. 

Minn.—^Hunter v. Zenith Dredge Co., 
19 N.W.2d 795, 220 Minn. 318. 
Amplification of decision 

Due process requires administra¬ 
tive agencies to amplify their deci¬ 
sions with findings of fact and legal 
conclusiona 

Ohio.—Appeal of A. Dicillo & Sons 
V. Chester Zoning Bd., Com.Pl., 98 
N.E.2d 362. 

66.54 Pa.—Alko EXp. Lines v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 30 A.2d 440, 152 Pa.Super. 27. 

66.55 Cal.—^WhiUey v. Superior 

Court in and for Los Angeles 
County, 113 P.2d 449, 18 Cal.2d 75. 

N.X—New Jersey Bell Tel. Co. v. 
Department of Public Utilities, Bd. 
of Public Utility Com'rs, 97 A2d 
602, 12 N.J. 568. 

Ohio.—Gallagher v. Harrison, 88 N. 
E.2d 589, 86 OhioApp. 73, appeal 
dismissed 88 N.E.2d 921, 152 Ohio 
St. 254. 

Xex.—G. & H, Motor Freight Lines 
V. Railroad Commission, CivApp.* 
140 S.W.2d 946, error dismissed, 
judgment correct. 

Closed session 

Denial by Industrial Accident 
Commission of a petition for a re¬ 
hearing in a closed session was not 
a denial of due process. 

Cal,—^Lumbermen's Mut. Cas. Co. t. 
Industrial Acc. Commission, 176 
P.2d 823, 29 CaL2d 492. 
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^5^66.56 The authority of administrative tribunals 
to reconsider their judicial acts is subject to the 
requirements of procedural due process of law, and 
there can be no substantial change in the rights of 
the parties without a hearing on noticehut 
where a board on reopening its decision gives the 
parties due notice of hearing and an opportunity 
to be heard, there is a compliance with the condi¬ 
tion of procedural due process.66.58 

c. Proceedings Relating to Aliens 

The executfve branch of the government must, as a 
general rule, respect procecfurar safeguards of due process 
In the enforcement of policies pertaining to the entry of 
aliens and their right to remain in the United States. 

In accordance with the general right of aliens to 
the protection of the due process clause, considered 
supra § 572, the executive branch of the govern¬ 
ment must, as a general rule, respect procedural 
safeguards of due process in the enforcement of 
policies pertaining to the entry of aliens and their 
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right to remain in the United States.66-70 While 
it has been held not a denial of due process for 
congress to intrust decision of an immigrant's right 
to enter the country to executive officials,®? an alien 
may be entitled to a hearing before a board of in¬ 
quiry to determine his right, if any, to enter the 
United States.®'^*6 Lack of due process is not shown 
by denial of counsel to an alien in proceedings for 
admission,®® and an alien is not deprived of due 
process by reason of refusal of the administrative 
board to credit testimony offered in support of the 
claim for admission,®® but in cases of flagrant in¬ 
justice, as where there is a refusal to hear com¬ 
petent testimony available, it has been held that 
there is a denial of due process subject to judicial 
remedy.?® A requirement that a foreign-bom per¬ 
son seeking admission to the United States as the 
child of a citizen of the United States submit to a 
blood test to establish the claimed relationship does 
not constitute a denial of due process,?®-6 and this 


La.—^Patomo V. Department 
of Public Safety, Drivers' License 
Livision,r 76 So.2d 534, 226 La. 471. 

08.57 N.J.—Handlon v. Town' of 
Belleville, 71 A.2d 624, 4 N.J. 99, 
16 A.L.R.2d 1118. 

Beversal of previoris order 
While public utility commission 
Kififl power to rescind or amend any 
order made by it, the commission 
in exercise of such function cannot 
violate fundamental principles of 
fairness or constitutional guaran¬ 
tees, and under principles of due 
process of law and fair play, the 
commission cannot reverse a previ¬ 
ous order without giving notice to 
the utility and an opportunity to be 
heard. 

Pa.—West Penn Power Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 100 A.2d 110, 174 Pa.Super. 
128. 

06.58 Cal.—State Compensation Ins. 
Fund V. Industrial Acc. Commis¬ 
sion, 166 P.2d 310, 73 CaLApp.2d 
248. 

N.J.—^Adolph V. Elastic Stop Nut 
Corp, of America, 87 A.2d 736, 18 
N.J.Super. 643. 

00.70 U.S.—Galvan v. Press, Cal.. 
74 S.Ct, 737, 347 U.S. 622, 98 L. 
Ed. 911, rehearing denied 75 S.Ct. 
17, 348 U.S. 852, 99 UEd. 671. 

U. S. ex rel. Lee Kum Hoy v. 
Shaughnessy, D.C.N.T., 115 F. 

Supp. 302. 

07. U.S.—^Ex parte Chin Own, D.C. 
Wash., 239 F. 391. 

Prascxihiiig condltioxui of admlssloii 

Congress can prescribe the condi¬ 
tions on which aliens wiU be adpiit- 
ted to the country, so that a statute 
gl a iring the adverse decision of the 


immigration board final, unless re¬ 
versed by the secretary of labor, 
when construed with other provi¬ 
sions relating to examination before 
the board, and providing that remov¬ 
al of the applicant from the vessel 
pending such examination shall not 
be considered a landing, does not 
violate the Constitution by depriv¬ 
ing an alien,, while within the ter¬ 
ritorial Jurisdiction of the United 
States, of his liberty without due 
process of law. 

U.S.—^Kaneda v. U. S., C.C.A.Hawaii, 
278 F. 694, certiorari denied 42 S. 
Ct. 586, 269 U.S. 583, 66 L.Ed. 1076. 

87.5 U.S.—Kwong Hal Chew v. 
Colding, N.Y., 73 S.Ct 472, 344 
U.S. 690, 97 L.Ed. 676. 

U. S, ex rel Bojarchuh v. 
Shaughnessy, C.A.N.T., 206 F.2d 
238. 

U. S. ex rel. Brandt v. District 
Director of Immigration and Nat¬ 
uralization, Ellis Island, New York 
Harbor, D.C.N.Y., 40 F.Supp. 371. 
Czoss^xaminatioxi 

Denial of alien of his right to 
cross-examine authors of report of 
investigation considered in detei> 
mining issue of visaless border 
crossing would be violation of due 
process if it could be demonstrated 
to have been prejudicial. 

—Sardo v. McGrath, 196 P.2d 20, 
90 U.S.App,D.C. 196. 

Bzolaslon fox secrirtty zeasoas 

The Constitution does not entitle 
an entrant alien to a hearing on is- 
j sue as to his excludability for se¬ 
curity reasons, but one having sta¬ 
tus to be assimilated to that of a 
resident alien is entitled to such 
hearing. 

0.S.—Shaughnessy ▼. U. S. ex reL 
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Mezel, N.Y., 73 S.Ct. 625, 345 U.S. 
206, 97 L.Ed. 966. 

U. S. ex rel, Bojarchuk v. 
Shaughnessy, C.A.N.Y., 206 F.2d 
238. 

68 . U.S.—U. S. ex rel. Albro v. 

Kamuth, D.C.N.Y., 31 F.2d 785. re¬ 
versed on other grounds, C,C.A., 

U. S. on Petition of Albro, ex rel. 
Cook V. Karnuth, 24 F.2d 649, re¬ 
versed on other grounds Karnuth 

V. U. S. on Petition of Albro for 
Cook, 49 S.Ct. 274. 279 U.S. 231, 
73 L.Ed. 677—Brownlow v- Mlers, 
COA-Ala., 28 F.2d 653. 

U. S. ex reL Lew Chung Jon v. 
Commissioner of Immigration, D^ 
aN.Y., 18 F.Supp. 641, affirmed, a 
C.A., 96 F.2d 1023. 

89. U.S.—O'Connell ex reL Kwong 
Han Poo v. Ward, C.C.A.Mass., 126 
F.2d 615—Susumu Ohaxna v. U. S., 
C.C.A.Hawali, 88 F,2d 27--Lee Sick 
Kay V. Nagle, aCJLCal., 39 F.2d 
896. 

Weight given, to evidence 

In proceeding on application for 
admission to United States by ap¬ 
plicants, who were foreign-born 
Chinese seeking admission into 
United States as sons of native 
American citizen father and legally 
resident alien mother, giving con¬ 
clusive weight to blood test evidence 
by board of special inquiry did not 
constitute a denial of due process. 
U.S.—^U. S. ex rel. Dong Wing Ott v. 
Shaughnessy. C.A.N.Y., 220 P.2d 
637. 

70. U.S.—Gung You V. Nagle, C.CJL 
CaL, 34 F.2d 848. 

703 U.S.—^U. S. ex rel- Lee Kum 
Hoy V. Shaughnessy, D.C1N.T., 123 
[ F.Supp. 674. 
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is the rule even though the blood test requirement is trative agency or officer the right to determiiie 
applied solely to persons of the Chinese race;^o*^o whether an alien is complying with statutory r^, 
but the denial to the person seeking admission of the lations on the right to live within the United States 
opportunity to test the accuracy of a blood-grouping and whether deportation is warrantedJ0-20 
test which excluded the possibility of the claimed departmental rules governing deportation are them- 
parentage, by examination into the qualifications of selves law, binding on the government as well as 
the testers, and into the techniques or procedures on the alien, and compliance therewith is essential to 
employed in the test constitutes a denial of due due process.Generally, a proceeding for the de- 
process.*^ portation of an alien must conform to procedural 

Deportation proceedings. Within the limitations due process.'^^*^ An alien in deportation proceedings 
of the constitutional requirement of due process, must be granted a hearing in a manner consistent 
congress may intrust to an executive or adminis- with due process,'^^*^® that is, he must be afforded 


Tables and treatises 

(1) In proceeding: to exclude na¬ 
tives of China who claimed United 
States citizenship by virtue of such 
citizenship of man whom they claim¬ 
ed to be their father, wherein blood 
Rouping: tests were relied on to ex¬ 
clude such parentage. Introduction 
of tables relating to such tests 
without producing author of tables 
for cross-examination did not con¬ 
stitute denial of due process. 

U.S.—^U. S- ex rel. Lee K\im Hoy 
V. Shaughnessy, D.C.N.T., 115 F. 
Supp. S02. 

<2) In administrative proceeding 
foT admission into United States of 
alleged foreign born sons of native 
American citizen Chinese father and 
a legally resident alien mother, tak¬ 
ing of “oflicial notice” by board of 
special inquiry of treatise on inter¬ 
pretation of blood grrouping tests, 
consisting of a general apperceptive 
mass of data for interpreting such 
specific tests, was not a denial of 
procedural due process when season¬ 
able opportunity was afforded for 
rebuttal of the treatise and the trea¬ 
tise was relied on in chief only as 
hearsay evidence. 

U.S.—U. S. ex rel. Dong Wing Ott 
V. Shaughnessy, D.C.N.Y., 116 P. 
Supp. 745. 

70.10 U.S.—^U. S. ex rel. Dong Wing 
Ott V. Shaughnessy, C.A.N.T., 220 
P.2d 537. 

Xateznal Security Act of 1950 ex¬ 
empting immigration proceedings 
from Administrative Procedure Act 
of 1946 is not unconstitutional on 
grround that it is a violation of due 
process clause of the Constitution. 
U.S.—Sigurdson v. Landon, C.A.Cal., 
215 P.2d 791. 

70.15 U.S.—U, S. ex rel. Lee Hum 
Hoy V. Shaughnessy, D.C.N.Y., 115 
P.Supp. 302. 
laLdepexident tests 

In proceeding for exclusion of na¬ 
tives of China who claimed United 
States citizenship by virtue of such 
citizenship of man whom they claim¬ 
ed was their father, wherein Immi¬ 
gration Authorities relied upon blood 
grouping tests to exclude such par¬ 


entage, imposition of condition that 
independent blood grouping tests con¬ 
ducted on behalf of natives of China 
be made under supervision of United 
States Public Health Service was a 
denial of due process. 

U.S.—^U. S. ex rel. Lee Hum Hoy v. 

Shaughnessy, supra. 

70.20 U.S.—^Bridges v. Wixon, C.C. 
ACal., 144 P.2d 927, reversed on 
other grounds 65 S.Ct. 1443, 326 
U.S. 135, 89 L.Ed. 2103. 

Enasny allenji 

(1) In general. 

U.S.— JJ. S. ex rel. Hack T. Clark, 
C.C.AI11., 159 F.2d 552. 

(2) Enemy alien who failed to 
show affirmatively any unfairness 
either in regulations promulgated 
pursuant to presidential proclama¬ 
tion concerning enemy ^aliens or in 
action of Attorney General in mak¬ 
ing exclusion of alien permanent on 
ground of undisclosed information 
of a confidential nature, could not 
complain merely of a lack of proce¬ 
dural due process because she was 
denied a hearing before Board of 
Special Inquiry. 

U.S.—^U. S. ex rel. Khauff v. Wat¬ 
kins, C.A.ISr.Y., 173 P.2d 599, af¬ 
firmed 70 S.Ct. 309, 338 U.S. 537, 94 
L,Ed. 317. 

71- U.S.—Ex parte Radivoeff, D.C. 
Mont., 278 P. 227. 

71.5 U.S.—^U. S. ex rel. Dolenz v. 
Shaughnessy, C.A.H.Y., 200 P.2d 
288, certiorari denied 73 S.Ct. 780, 
345 U.S. 928, 97 L.Ed. 1358. 

Pino V. Nicolls, D.C.Mass., 119 
F.Supp. 122, affirmed, C.A, 215 F. 
2d 237, reversed on other grounds 
75 S.Ct 676, 349 U.S. 901, 99 L.Ed. 
748—U. S. ex rel. Watts v. Shaugh¬ 
nessy, D.C.Nr.Y., 107 F.Supp. 613— 
U. S. ex rel. Chen Ping Zee v. 
Shaughnessy, D.C.N.Y., 107 F. 

Supp. 607—^Ex parte Woo Wah 
Ning, D.C.Wash., 67 P.Supp. 66. 
BeliazLce on Inteznal Security Act 
In deportation proceedings, where¬ 
in aliens relied on section of the 
Internal Security Act providing that 
no alien shall be deported to any 
country In which the attorney gen¬ 
eral shall find that alien will be sub¬ 
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jected to physical persecution, aliens 
were entitled to procedural due proo 
ess, which includes right to a hear¬ 
ing and a reasoned, rather than an 
arbitrary, determination. 

U.S.—^U. S. ex rel. Chen Ping Zee v. 
Shaughnessy, D.C.N.Y., 107 P.Supp! 
607. 

Sue process held denied 

U.S.—^Ex parte Woo Wah Ning, D.C. 

Wash., 67 P.Supp. 66. 

Due process held not denied 

(1) In general. 

U.S.—^U. S. ex rel. Alcantra v. Boyd, 

C. AWash., 222 F.2d 445—U. S. 
ex rel. Dolenz v. Shaughnessy, C 
A.N.Y., 206 P.2d 392—U. S. ex reL 
Catalano v. Shaughnessy, C.AN.T,, 
197 P.2d 65. 

U. S. ex rel. Marcello v. Ahrens, 

D. C.Cal., 113 F.Supp. 22, affirmed, 

C. A., 212 F.2d 830, certiorari grant¬ 
ed, Marcello v. Bonds, 75 S.Ct 39, 
348 U.S. 806, 99 L.E(L 635—U. S. 
ex rel. Di Dente v. Ault, D.C.Ohio, 
101 P.Supp. 496—^Vergas v. 
Shaughnessy, D.C.N.Y., 97 P.Supp. 
335—^U. S. ex rel. Martinez v. 
Longo, D.C,Conn., 66 P.Supp. 587 
—Ex parte Bridges, D.C.CaI,, 49 
P.Supp. 292, affirmed, C.C.A., 
Bridges v. Wixon, 144 P.2d 927, 
reversed on other grounds 65 S. 
Ct 1443, 326 U.S. 135, 89 L.Ed. 
2103. 

(2) Application for discretionary 
relief of suspension of deportation. 
U.S.—^Vergas v. Shaughnessy, supra. 
71.10 U.S.—Carlson v. Landon, Cal. 

&Mich., 72 S.Ct. 525, 342 U.S. 524. 
96 L.Ed. 547, rehearing denied 72 
S.Ct. 1069, 343 U.S. 988, 96 L.Ed. 
1375—Butterfield v, Zydok, Cal.& 
Mich., 72 S.Ct 525, 342 U.S. 524, 
96 L.Ed. 547, rehearing denied 72 
S.Ct 1069, 343 U.S. 988. 96 KEd. 
1375. 

U. S. ex rel. Matheos v. Gar- 
finkel. D.aPa., 119 P.Supp. 810— 
U. S. ex rel. Marcello v. Ahrens, 

D. CLa., 113 P.Supp. 22, affirmed. 
UA., 212 P.2d 830, certiorari 
granted Marcello v. Bonds, 75 S. 
Ct 39, 348 U.S. 805, 99 L,Ed. €35 
— XJ, S. ex rel. Castro-Louzan v. 
Zimmerman, D.C.Pa., 94 P.Supp. 21 

D.C.—Eisler Clark, D.O, 77 F. 
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made against him be based on substantial evi¬ 
dence,and an administrative deportation hear¬ 
ing held in accordance with the provisions of statute 
does not violate due process merely because some 
aspects of a judicial hearing are not followedJ^*^® 
In order to contend that due process has been vio¬ 
lated in a deportation proceeding, there must be a 
substantial denial of justice, "^2.15 and the mere ex¬ 
istence of errors in the deportation proceedings or 
decision does not alone establish a want of due 
process.'^S Compliance with the procedure pre- 
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a fair hearing, to which reasonable notice and rights 
to examine witnesses, to testify, to present witnesses, 
and to be represented by counsel are indispens¬ 
able and deportation without a fair hearing 

or on unsupported charges is a denial of due proc¬ 
ess of law.'^2 

Due process of law in a deportation hearing does 
not, however, require any particular form of pro¬ 
cedure, only that the form adopted afford the alien 
a fair hearing and that any order of deportation 


Supp. 61 certiorari denied Potash 

V. Clarfc 70 S.Ct 168, 388 U.S. 

879, 94 L.Ed. S3 9. 

XBunigratloiL and ZTatioiLaUty Act, 

which requires that deportation pro¬ 
ceeding be conducted by special in¬ 
quiry officer, who has not been in- 
vestiirator or prosecutor in such pro¬ 
ceeding, which guarantees alien rea¬ 
sonable notice of nature of charge 
and time and place of hearing, right 
to counsel, right to present evidence 
and cross-examine government’s 
witnesses, and which requires de¬ 
portation order to be based upon 
reasonable, substantial, and proba¬ 
tive evidence, meets requirements of 
due process of law. 

TJ.S.—Suarez-Seja v. Landon, D.C. 

Cal., 124 F.Supp. 871—^U. S. ex rel. 

Marcello v. Ahrens, D.C.La., 113 

F.Supp. 22, afldrmed!, C.A., 212 P. 

M 830, certiorari granted Marcello 

V. Bonds. 75 S.Ct. 39, 348 U.S. 305, 

99 L.Bd. 635. 

Aa antecedent deportation statute 

must provide a hearing at least for 
aliens who have not entered clandes¬ 
tinely and who have been here some 
time, even if illegally, under provi¬ 
sion of the Constitution guarantee¬ 
ing that no person shall be deprived 
of his liberty without due process 
of law. 

U.S.—^Wong Tang Sung v. McGrath, 

APP.D.C., 70 S.Ct 445, 339 U.S. 

33, 94 L..Ed. 616, modified 70 S. 

Ct 564, 339 U.S. 908, 94 ImEO, 1336. 
Alien aeauan 

In view of statute regarding con¬ 
structive residence through service 
on certain United States vessels, 
alien seaman with long record of 
actual residence in United States 
both before and after 1950, on re¬ 
turning from voyage as seaman on 
vessel of United States registry, was 
not in position of alien entering 
country for first time, and was en¬ 
titled to notice of nature of charge 
against him and hearing before de¬ 
portation from country. 

U.S.—^Roggenbihl v. Lusby, D.C. 

Mass., 118 F.Supp. 315. 


U. S. ex rel. Chen Ping 2Iee v. 
Shaughnessy, D.C.N.Y., 107 F.Supp. 
607—U. S. ex rel. Castro-Louzan 
V. Zimmerman, D.C.Pa., 94 F.Supp. 
22—Ex parte Bridges, D.C.Cal., 49 
F.Supp. 292, affirmed, C.C.A., Bridg¬ 
es V. Wixon, 144 F,2d 927, reversed 
on other grounds 65 S-Ct. 1443, 326 

U. S. 135, 89 LuEd. 2103. 

Beqnlsites of hearing 

In proceedings for deportation of 
an alien who has been a lawful res¬ 
ident of the United States, he is en¬ 
titled to a hearing and decision of 
the charges against him according 
to the fundamental principles that 
inhere in due process of law, and in¬ 
dispensable requisites of such hear¬ 
ing are that the course of proceed¬ 
ing shall be appropriate to the case 
and just to him, that he shall be 
notified of the charge against him 
in time to meet it, shall have an op¬ 
portunity to be heard and to cross- 
examine the witnesses against him, 
and shall have time and opportunity, 
after the evidence against him is 
produced and known to him, to pro¬ 
duce evidence and witnesses to re¬ 
fute it, and that the decision shall 
be governed by and based on the evi¬ 
dence at the hearing. 

U.S.—^Ungar v. Seaman, C.C,AMinn., 
4 F.2d 80. 

Pair hearing held shown. 

(1) In general. 

U.S.—^Hyun v. Uandon, C.ACal., 219 
P.2d 404, certiorari granted 76 S. 

Ct. 70, 360 U.S. 816, 100 L.Ed. - 

—Sigurdson v. Landon, C.A.Cal., 
215 F.2d 791—Quattrone v. Nicolls, 
C.A.Mass., 210 P.2d 613, certiorari 
denied 74 S.Ct. 786, 347 U.S. 976. 
98 L.Ed. 1116—Coons v. Boyd, C.A. 
Wash., 203 P.2d 804—U. S. ex rel. 
Catalano v. Shaughnessy, C.AN.Y., 
197 P.2d 65. 

Ex parte Zuniga, D.C.Tex,, 128 
F.Supp. 379—^U. S. ex rel. Marcello 

V. Ahrens, D.C.Cal., 113 F.Supp. 
22, affirmed 212 F.2d 830, certio¬ 
rari granted, Marcello v. Bonds, 76 
S.Ct. 39. 348 U.S. 805. 99 L,Ed. 
635, 


This U.S.—Hyun v. Landon, O.A 
Cal., 219 F.2d 404, certiorari grant¬ 
ed 76 S.Ct. 70, 350 U.S. 816, 100 
L.Ed. -^ 


(2) Where alien was notified of 
charges on which deportation was 
sought, advised of right to counsel, 
represented by counsel at hearing, 
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and given opportunity to cross- 
examine adverse witnesses, and pro¬ 
duced witnesses on his own behalf, 
the fair hearing and due process re¬ 
quired In deportation proceedings 
were accorded. 

U.S.—Chiuye Inouye v. Carr, C.C.A. 
Cal., 98 F.2d 46. 

72. U.S.—^Navarrette-Navarrette r. 
Landon, C.A.Cal., 223 F.2d 234— 
Quan Toon Jung v. Bonham, C.C, 
A.Wash., 119 F.2d 915—Bufalino v. 
Irvine, C.C.A.Kan., 103 P.2d 830 
—^Ex parte Jurgans, D.C.Minn-, 17 
F.2d 507, affirmed, C.C.A., Jurgans 
V. Seamen, 25 F.2d 35. 

U. S. ex rel. Castro-Louzan t- 
Zimmerman, D.C.Pa., 94 F.Supp. 
22 . 

In re Chan Foo Lin, Ohio, 243 
F. 137, 166 C.aA. 3. 
latattexs held not to InvaUdate pro. 
ceeding 

(1) Fact that official interpreter 
of Immigration and Naturalisation 
Service at deportation hearing had 
not been sworn did not constitute a 
denial of due process to deportee. 
U.S.—Couto V. Shaughnessy, D.C. 

N.Y., 123 F.Supp. 926, affirmed. C 
A-, 218 F.2d 758. 

(2) Refusal of subpeexta for city 
police chief in deportation proceed¬ 
ings to show that seizure of papers 
by state police was induced by fed¬ 
eral authorities held not denial of 
due process, in view of other com¬ 
petent evidence warranting immigra¬ 
tion officials' conclusion. 

U.S.—^Berkman v. Tilllnghast. C.C. 

A.Mass., 58 F.2d 621. 

72.5 U.S.—Ex parte Bridges. D.C. 
Cal., 49 F.Supp. 292, affirmed, C.C. 
A., Bridges v. Wixon, 144 F,2d 
927, reversed on other grounds 65 
S.Ct 1443, 326 U.S. 135, 89 L*.fed. 
2103. 

72.10 U.S.—Couto V, Shaughnessy, 
D.C.N.Y., 123 F.Supp, 926, affirm- 
! ed, aA-. 218 P.2d 768. 

72.15 U.S.—Couto ▼. Shaughnessy, 
supra. 

73. U.S.—S. ex rel Vajtauer t. 
Comihissioner of Immigration at 
Port of New York, N.Y.. 47 S.Ct 
302, 273 U.S. 103, 71 L.Ed, 560. 

Bridges v*. Wixon, C.C.A.Cal., 144 
F.2d 927, reversed on other grounds 
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scribed by the department is sufficient even though 
not in accord with the general rules of evidence, 
and the receipt and consideration of incompetent 
evidence do not necessarily deprive the alien of due 
process,although it may, in some circumstances, 
so operateJS-i An alien's financial inability to 
insure attendance of himself, his attorney, or both 
at the place of taking depositions for use in the 
proceedings is not a denial of due process.'^5.2 
The combination of hearing and investigating 
functions in one person in deportation proceedings 
is not a denial of due process,'^5.3 ^he absence of 
a showing that such officer was disqualified by per¬ 
sonal bias or prejudice.75.4 Sq the fact 4iat a 
special inquiry officer was subject to the supervision 
and control of officials in the immigration service 
charged with investigative and prosecuting func¬ 
tions does not so strip a deportation hearing of fair¬ 
ness and impartiality as to make the procedure vio¬ 
lative of due process,75.5 and it is immaterial that 
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such officer was also authorized to present cvi- 
dence.75.6 Qn the other hand the failure of the 
board of immigration appeals to exercise its own 
discretion in determining whether an application 
for suspension of deportation should be granted is 

a denial of due process.'^^.? 

The fact that the administrative officer in deny¬ 
ing an application for discretionary relief suspend¬ 
ing an order of deportation relied, in the formulation 
of his discretionary decision, on confidential in¬ 
formation, not disclosed to the alien, does not con¬ 
stitute a denial of due process of law ,*75.8 
has also been held that the alien is denied due proc¬ 
ess of law if he is not given an opportunity of learn¬ 
ing details of the charges that he is not a worthy 
subject for relief from deportation and given an 
opportunity to present rebuttal testimony.76.9 Where 
a deportation proceeding on the ground of an alien's 
membership in the Communist Party had been dis¬ 
missed, there was no want of due process of law 


66 S,Ct. 1443, 32$ TJ.S. 136, 89 L, 
Ed, 2103. 

lnfmfltclen.t evidence 

Wliere the procedure prescribed by 
the rules of the labor department 
was followed, there was no sugges¬ 
tion that alien in a deportation pro¬ 
ceeding was not allowed to prepare 
for the hearing, or was restricted In 
the preparation of his defense, and 
he testified fully, error in finding an 
essential fact without adequate sup¬ 
porting evidence is not a denial of 
due process. 

tX.S.—^U. S. ex reL Tisi v. Tod, N,T„ 
44 S.Ct. 260, 264 U.S. 131, 68 
Ed. 590. 

74b XT.S.—S. V, Hughes, C.C.A. 
Pa.. 299 P. 99. 

T5. XT.S.—^Navarrette-bTavarrette v. 
Eandon, C.A.Cal., 223 P.2d 234— 
Hyun V. Eandon, C.A.Cal., 219 F. 
2d 404, certiorari granted 76 S.Ct. 

70, 350 U.S. 816, 100 Lr.Ed.- 

'Murdoch v. Clark, C.C.A.R.I., 63 
F.2d 155—^NTg Kai Ben v. Weedin, 
C.C.A.Wash., 44 P.2d 316—^Ex parte 
Jurgans, D.C.Minn., 17 P.2d 607, 
affirmed, C.C.A,, Jurgans t. Sea¬ 
man, 25 F.2d 35. 

Statements made while in custody 

<1) Questioning of alien in cus¬ 
tody before he procures attorney Is 
not violation of due process of law, 
where subsequently there is full 
hearing; and in absence of obiectlon, 
hearing in deportation proceeding Is 
not rendered violative of due proc¬ 
ess of law by introduction of state-^ 
ments secured from aliens while in 
custody. 

U^S.-^EvanofC v. Bonham, C-OrA.Qr., 
6^ P^d 756. 

On the other hand, it has been 
that the questioning of resi- 
Mat. allm by the arresting officer, 


immediately after his arrest and 
while in custody, without notice of 
the charges against him, and when 
he was without counsel or time or 
opportunity to prepare to meet the 
real charge against him, and the 
use of his answers as evidence on a 
subsequent hearing, violates the ba¬ 
sic requirement of due process and 
fair hearing. 

U.S.—Ungar v. Seaman, C.C.A..Minn., 
4 P.2d 80. 

75.1 U.S.—^U. S. ex reL Matheos v. 
Garfinkel. D.C.Pa., 119 P.Supp. 810. 

75.2 U.S.—^Hyun v. Landon, C.A- 

Cal., 219 F.2d 404, certiorari grant¬ 
ed 76 S.Ct 70, 360 U.S. 816, 100 
L,Ed. - 

75.3 U.S,—^U. S. ex rel. Catalano v. 
Shaughnessy, C.A.N.T., 197 P.2d 
65. 

Statute held uot invalid 

Statute exempting deportation pro¬ 
ceedings from prohibition against 
administrative determination by in¬ 
vestigative officer is not violative of 
constitutional due prooess provision 
in view of fact that aliens may be 
classified and treated in a manner 
different from citizens. 

U.S.—^Belizaro v. Zimmerman, CLA. 

Pa., 200 P.2d 282. 

Opportunity to present evidence 
Where alien did not know what 
evidence he had to meet in deporta¬ 
tion proceeding, because no oppos¬ 
ing evidence was placed on record, 
and hearing was not in connection 
with any charge against alien, but 
was merely for purpose of giving 
him opportunity to present evidence 
to support his claim, fact that hear¬ 
ing was conducted by investigator 
of Immigration and Naturalization 
Service instead of by a hearing of¬ 
ficer was not a denial of procedural 
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due process, on ground that there 
was an illegal marriage of the func¬ 
tion of judge and prosecutor. 

U.S.—^U. S. ex rel. Nereo Bolenz v. 
Shaughnessy, D.C.N.T., 107 P. 

Supp. 611, affirmed, C.A., 200 P.2d 
288, certiorari denied 73 S.Ct 780, 
345 U.S. 928, 97 L.Ed, 1358. 

75.4 U.S.—^U. S. ex rel. Dolenz v. 
Shaughnessy, C.A.N.T., 20© F.2d 
288, certiorari denied 73 S.Ct 780, 
345 U.S. 928, 97 L.Ed. 1358. 

75.5 U.S.—Marcello v. Bonds, liS., 
75 S.Ct 767, 349 U.S. 302, 99 UEd. 
1107. 

75.6 U.S.—Couto V. Shaughnessy, D. 
C.N.T., 123 P.Supp. 926, affirmed, 
C.A., 218 P.2d 768. 

75.7 U.S.—^U. S. ex rel. Accardi v. 
Shaughnessy, 74 S.Ct 499, 347 U.S. 
260, 98 L..Ed. 681. 

75.8 U.S.—Jay v. Boyd, CtAWash., 
222 P.2d 820—^U. a ex rel. Matran- 
ga V. Mackey, aA.K.Y.. 210 F.2d 
160, certiorari denied 74 S-Ct 778, 
347 U.S. 967, 98 L..Ed, 1109. 

75.9 U.S.—^Ex parte Mota Singh 
Chohan, E.C.CaL, 122 P.Supp. 961. 

Bestrictiou to evidence in. record 
Action of the Attorney Greneral 
disapproving decision and order of 
Board of Immigration Appeals favor¬ 
ing suspension of deportation of 
alien married to a eitizen of the 
United States, because of secret evi¬ 
dence of a confidential nature alleg¬ 
edly showing that presence of alien 
in the United States would be preju¬ 
dicial to the interests of the Uhited 
States, was a denial of due proems, 
and alien was entitled to have case 
remanded for a decision on the 
dence in the record alone. 

D.G.—Alexiou v, McGrath* U.C, 101 
P.Supp. 421. 
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'in reopening an investigation into the deportability 
of the alien on the ground of affiliation with the 
Communist Party supported by new evidence not 
theretofore considered.'^^.io Xhe exercise of dis¬ 
cretion by the attorney general with respect to 
granting bail to aliens in deportation cases does 
not violate the due process clause of the Consti¬ 
tution and holding aliens in deportation cases 
without bail does not deny due process where there 
is a reasonable apprehension of hurt from such 
aliens charged with a philosophy of violence against 
the govemment.'^®'^^ 

d. Proceedings under Conscription Laws 

Administrative proceedings under the conscription 
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laws are subject to the constftuttonaf requirement of doe 
process, and a hearing may be necessary In proceedlnats 
for the classiflcatlon of a registrant* 

Generally, the constitutional requirement of due 
process applies to administrative proceedings under 
the conscription laws,^®*^® so that arbitrary deter¬ 
minations by officials with respect to the adminis¬ 
tration of such laws may be held unconstitution¬ 
al. 75.51 ^ registrant under the selective service 

laws has the constitutional right of due process in 
his classification by the administrative agency, 
and a hearing may be necessary in proceedings for 
such classification.S q the right exists to have 
a registrant’s evidence in support of his claimed 
classification considered thoroughly and without 
prejudice,'^^*^^ and if the classification of a regis- 


75J.0 tr.S. —^Ex parte Bridges, B.C. 
CaL, 49 F.Supp. 292, affirmed, C.C. 
A., Bridges v. Wixon, 144 F.2d 927, 
reversed on other grounds 65 S.Ct 
1443, 326 IT.S. 135, 89 L.Ed. 2103. 
7&11 tr.S. —Carlson v. Landon, Cal. 
AMlch., 72 S.Ct. 525. 342 U.S. 624, 
96 Ij.Ed. 547, rehearing denied 72 
S.Ct 1069, 343 U.S. 988, 96 L.Ed. 
1376—^Butterfield v. Zydok, Cal.& 
Mich., 72 S.Ct 625, 342 U.S. 524, 96 
L.Ed. 647, rehearing denied 72 S. 
CL 1069. 343 U.S. 988, 96 L.Ed. 
1376. 

TS.ia U.S.—Carlson v. Landon, Cal. 
it Mich., 72 S.CL 625, 342 U.S. 524, 
96 L.Ed. 647, rehearing denied 72 
S.Ct 1069, 343 U.S. 988, 96 L.Ed. 
1375—Butterfield v. Zydok,. Cal.& 
Mich., 72 S.CL 626. 342 U.S. 624. 
96 IhEd. 647, rehearing denied 72 
S.CL 1069, 343 U.U 988, 96 L.Ed. 
1376. 

7S.50 U.S.—^U. S. V. Vincelli, C.A. 
K.T.. 215 F.2d 210. 

TSiSl US.^—^Mintz v. HowletL CLA. 
K.Y., 207 F.2d 763. 

U S. V. Sage, D.C.Neb., 118 F. 
Supp. 33—^U. S. V. Evemgam, D.C. 
W.Va., 102 F.Supp. 128—^U. S. v. 
Stiles, D.C.Pa., 72 F.Supp. 638, re¬ 
versed on other grounds, C.Al., 169 
P.2d 455—U. S. ex rel. Hull v. 
Stalter, D.C.Ind., 61 F.Supp. 732, 
afTi rmed, C.C.A., 151 Jf\2d 633—""iEiX 
parte Asit Ranjan Ghosh, D.UCal., 
58 F.Supp. 851. 

Befuaal to reopen case held not ar- 
bltr a ry 

U.S.—Smith V. U. S.. C.C.A.S.C., 157 
F.2d 176, certiorari denied 67 S.CL 
189. 329 US. 776, 91 L.Ed. 666, 
rehearing denied 67 S.CL 367, 329 
US. 831, 91 L.Ed. 704. 

75.52 US.—Davis v. U. S.. C.A.Ohio. 
199 P.2d 689. 

U S. V. Frank, D.aCaL, 114 P. 
Supp. 949—U. S. V. Oiler, D.C. 
Oonn.i 107 F.Supp. 54, reversed on 
other grounds, C.A., U. S. v. Pekar- 
ski, 207 F.2d 930— UT. S. V. Bvern- 


gam, D.C.W.Va., 102 F.Supp. 128 
—U. S. V. Stiles, D.CPa., 72 F. 
Supp. 638, reversed on other 
grounds, C.A., 169 F,2d 455—^U. S. 
ex rel. Lawrence v. Commanding 
Officer of McCook Army Air Field, 
D.C.Neb., 68 F.Supp. 933. 

Failure to state rea4^ns for classi- 
flcation 

Where National Selective Service 
Appeal Board's classification of reg¬ 
istrant in 1-A could have been based 
either on legal proposition that reg¬ 
istrant's statement that he believed 
in participation in theocratic W’ars 
prevented him from conscientiously 
being opposed to participation in w-ar 
in any form or on proposition that 
it disagreed with findingrs of hearing 
officer, wrho had recommended 4—B 
classification, failure of National 
Board to at least informally state 
reasons for its classification consti¬ 
tuted a denial of procedural due pro¬ 
cess. 

U.S,—Tpparila v. U. S., CAColo., 219 
F.2d 465. 

Substance as oontroUlag' 

In determining whether there had 
been violation of due process provi¬ 
sions of Constitution in reclassifica¬ 
tion of registrant under Selective 
Service AcL court would have to look 
to substance rather than to form. 
U.S.—U. a V. Fry, D.C.N.T., 103 F. 
Supp. 905, reversed on other 
grounds, CXA., 203 F.2d 638. 

75.53 US.—U. S. V. Peterson, D.C, 
Cal., 63 F.Supp, 760—^U. S. v. Lal- 
er, D.aCal., 52 F.Supp. 392. 

Begulation, giving registrant a 
right to appear and discuss his 
classification and to direct attention 
to information which he believes will 
assist in determining proper classi¬ 
fication, is mandatory, and its viola¬ 
tion by local board constitutes a de¬ 
nial of due process; and draft board 
which infonned registrant that it 
was needless to give a statement be¬ 
cause it was going to transfer his 
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case to appeal board denied the reg¬ 
istrant a fair hearing. 

U.S.—Bejelis v. U U, CJLOhio. 206 
F.2d 354. 

Pos t ^ol a s g lfloatloa hearing 

Draft registrant after classifica¬ 
tion had right to appear, make a 
statemenL and point out to board 
where he believed they erred and 
what he believed they overlooked, 
and where such registrant was de¬ 
nied such hearing, he was denied 
due process, though he had been af¬ 
forded a preclassiftcation hearing, 
and had been granted various aj)- 
peals from such classification. 

US.—-U. S. V. Romano, D.C.N.T., 103 
F.Supp. 697. 

75.54 U.S.—U. S. T. Peebles, CA. 
Ind., 220 P.2d 114—U. S. v. Zieber. 
C.C.A.Pa., 161 F.2d 90, certiorari 
denied 68 S.CL 454, 333 U.a 827, 
92 L.Ed. 1112. 

Opporttmliy to present informatioa 
(1> WThere local draft board re¬ 
fused to give registrant who had 
api^eared before it an opportunity to 
present information in support of 
his argument that he shoiUd have 
been classified as conscientious ob¬ 
jector, but merely directed regis¬ 
trant to file a letter with the local 
board for the appeal board, there 
was a denial of due process which 
rendered the action of the board in 
classifying the particular registrant 
void. 

U.a— Davis ▼. U S.. aAOhlo, 199 
F.2d 689. 

(2) Any refusal by a local Selec¬ 
tive Service Board to consider new 
information offered by a selective 
service registrant at time of his per^ 
sonal appearance constitutes a de¬ 
nial of due process of law. 

U.S.—U. S. V. Liberato, D.OPa., 109 
F.Supp. 688L 

Osnissioa of mattfial facts from aa>- 
peal record 

U.S.—Niznik v. U a, C.A.Tonn*, 173 
F.2d 328, certiorari denied 69 aCt 
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trant is not warranted by the facts before the board 
or agency, due process of law has been denied. 

A regulation whereby the director of selective serv¬ 
ice takes away from persons who are seeking a cer¬ 
tificate of nonresidence the right to appeal to 
civilian appeal boards or to the president constitutes 
a denial of due process of law.'^^*®® 

The requirement of due process has, however, 
,been held not infringed by various provisions of the 
Universal Military Training Act and other con¬ 
scription laws, and by proceedings thereunder, 
and where the registrant has been accorded a fair 
hearing, he may not urge the denial of due proc¬ 
ess in this respect'^5.58 Abuse of the board’s dis¬ 
cretion in classifying a registrant must be clearly 
shown before the courts will declare the board’s 


16A C.J.S, 

action void as a denial of due process, and where 
there is any rational basis of fact for the classifica¬ 
tion, the board’s action will be sustained.75.59 q'jjg 
denial to registrant of the right to be represented 
by counsel does not constitute denial of due process 
of law.75.60 

According to some decisions a registrant must 
not be denied an opportunity to know and rebut ad¬ 
verse evidence in his selective service file before 
the local board and the appeal board, and an 
authoritative refusal to give him that opportunity 
constitutes a denial of procedural due process.75.6i 
So the registrant must be furnished with a copy of 
the recommendation of the Department of Justice 
that exemption be denied, and with an opportunity to 
reply thereto ;75.62 the failure or refusal of the 


1169, 337 U.S. 925, 93 L.Ed. 1733, 
and Comodor v. U. S., 69 S.Ct. 1170, 
337 U.S. 925. 93 UEd. 1733—Smith 
V. U. S., CC.A.S.C., 157 F.2d 176. 
certiorari denied 67 S.Ct. 189, 329 

U. S. 776, 91 L..Ed. 666, rehearing 
denied 67 S.Ct 367, 329 U.S. 831, 
91 L.Ed. 704. 

U. S. v. Garvin, D.C.Pa., 71 F. 
Supp. 545. 

Blglit held not infringed 
U.S.—Tyrrell v. U. S., C.A-Cal., 200 
F.2d 8. certiorari denied 73 S.Ct 
646, 345 U.S. 910, 97 KEd. 1346. 
7SJ55 U.Sw—^In re Schmidt, D.C.Cal., 
68 P.Supp. 765—U. S. ex ret Hull 

V. Stalter, D.C.Ind., 61 P.Supp. 732, 
affirmed, C.C.A., 151 F.2d 633. 
Failure to reclassify selective 

service registrant has been held to 
deny due process. 

U.S.—U. S. V. Gillis, D.C.Pa., 122 P. 
Supp. 630. 

75.56 U.S.—Ex parte Asit Ranjan 
Ghosh, D.C.Cal., 58 P.Supp. 851. 

75.57 U.S.—U. S. V. Biercks, C.A. 

Ill., 223 P.2d 12—Sisquoc Ranch 
Co. V. Roth, C.C.A.Cal., 153 F.2d 
437—Sullivan v. Swatzka, C.C.A. 
Wash., 148 P.2d 965, certiorari de¬ 
nied 66 S.Ct 90, 326 U.S. 752, 90 
L.Ed. 450—Hopper v. U. S., C.C.A. 
Ariz., 142 P.2d 181—Bronemann v. 
U. S., C.C.A.S.I>., 138 P.2d 333. 

U. S. V. Kose, D.C.Conn., 106 F. 
Supp. 433—^U. S. V. Tomlinson, D. 
C.Pa, 94 P.Supp. 854—Kauble v. 
Haynes, D.C.Cal„ 64 P.Supp. 153— 
Bell V- Haynes, D.C.Cal., 63 P. 
Supp. 540—U. S. ex rel. L*awrence v. 
Commanding Officer of McCook 
Army Air Field, B.C-NTeb., 68 P. 
Supp. 933. 

I>.C.—Giese v. U. S., 143 F,2d 633, 79 
U.SA-pp.D.C. 126, affirmed 65 S.Ct. 
437, 323 U.S. 682, 89 Lr.Ed. 563, re¬ 
hearing denied 65 S.Ct 585, 324 
. U.S. 885, 89 lAEd. 1435. 

Hatters held not to c<mstltute de¬ 
nial of due process 
(1> Fsdiure of local draft board 


to include in writing entire record 
of hearing given draft registrant 
on application for deferment, in ab¬ 
sence of showing that any matter 
material and pertinent to registrant’s 
claim of exemption had been omit¬ 
ted from the summary. 

U.S.—Ory V. U. S., C.A.La., 206 P. 
2d 600. 

U. S. V. Edmiston, I>.C.Neb., 118 
P.Supp. 238. 

(2) Pact that notice to registrant, 
after granting personal appearance 
before local board in response to 
his request, that his draft classifica¬ 
tion would not be changed, was giv¬ 
en orally. 

U.S.—U. S. V. Witmer, C.A.Pa., 213 P. 
2d 95, certiorari granted Witmer v. 
U. S., 75 S.Ct 42, 348 U.S. 812, 
99 L.,Ed. 640. 

(3) Failure of local draft board 
to notify registrant’s mother of his 
classification. 

U.S.—Elder v. U. S., C.A,Cal., 202 
F.2d 465, certiorari denied 73 S. 
Ct 1143, 346 U.S. 999, 97 L.Ed. 
1405. 

(4) Pact that registrant was in¬ 
duced by agent of Federal Bureau 
of Investigation to sign statement 
withdrawing his conscientious ob¬ 
jector claim. 

U.S.—^Davis V. U. S., C,A.Mo., 203 F. 
2d 853, certiorari denied 73 S.Ct. 
1138, 345 U.S. 996, 97 L.Ed. 1403, 
rehearing denied 74 S.Ct 15, 346 
U.S. 842, 98 L.Ed. 362. 

(5) Failure of local board to post 
names of advisors at its offices, 
where it did not appear that regis¬ 
trant was injured in any respect by 
failure to receive such notice. 

U.S.—U. S. V. Rowton, D.C.Ky., 130 
P.Supp. 189—^U. S. V. Dorn, D.C. 
Was., 121 P.Supp. 171. 

(6) Inquiry by local board to State 
Director and State Director’s reply 
that classification as ordained minis¬ 
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ter was not mandatory on facts giv¬ 
en unless local board felt registrant 
was qualified. 

U.S.—U. S.. ▼. Diercks, C.A.I11., 223 
P.2d 12. 

75.58 U.S.—U. S. V. Dal Santo, OA. 

111., 205 P.2d 429, certiorari denied 

74 S.Ct. 71, 346 U.S. 868, 98 L.Ed. 
371—Neal v. U. S., C.A.Tex, 203 
F.2d 111, certiorari denied 73 S.Ct 
1138, 345 U.S. 996, 97 L.Ed. 1402, 
rehearing denied 74 S.Ct 16, 346 
U.S. 842, 98 L.Ed. 363—Cramer v. 
Prance, C.C.A.Cal., 148 P.2d 801. 

U. S. V. Dom, D.aWis., 121 P. 
Supp. 171. 

Presence of government special 
agent at selective service board hear¬ 
ing held not to deny due process. 
U.S.—U. S. V. De Lime, D.C.N.J.. 121 
P.Supp. 750. 

75.59 U.S.—Ory v. U. S., C.ALa,, 
206 F.2d 600—Neal y. U. S.. C.A 
Tex., 203 F.2d 111, certiorari de¬ 
nied 73 S.Ct 1138, 346 U.S. 996, 97 
L.Ed. 1402, rehearing denied 74 S. 
Ct 15, 346 U.S. 842, 98 LEd. 363. 

75.60 U.S.—Niznik v. U. S,, GA. 

Tenn., 173 P.2d 328, certiorari de¬ 
nied 69 S.Ct 1169, 337 U.S. 925, 93 
L.Ed. 1733, and Comodor v. U. S., 
69 S.Ct 1170, 337 U.S. 925, 93 L. 
Ed. 1733—Peterson v. U. S., C,A 
Tenn., 173 F.2d 111, certiorari de¬ 
nied 69 S.Ct 1169, 337 U.S. 925, 93 
L.Ed. .1733—U. S. v. Pitt GOA 
N.J., 144 P.2d 169. 

75.61 U.S.—Sheats v. U. S., GA 

Colo., 215 F.2d 746—Brewer v. U. 

5., C.AN.C., 211 F.2d 864. 

U. S. V. Bouziden, D.GOkl., 108 
P.Supp. 395. 

75.62 U.S.—Bradley v. U. S,, CaJ., 

75 S.Ct 532, 348 U.S. 967, 99 L. 
Ed. 754—Gonzales v. U* S., Mich., 

76 S.Ct 409, 348 U.S. 407, 99 LEd. 
467—U. S. v. Simmons, IlL, 75 & 
Ct 397, 348 U.S. 397, 99 IfcEd. 463. 
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Department of Justice to show a registrant the re¬ 
port of the Federal Bureau of Investigation on his 
claim for exemption as a conscientious objector,^^-®^ 
or to disclose to the registrant the names and ad¬ 
dresses of informants interviewed by the Federal 

Bureau of Investigation,"^5.64 (ioes not violate the 
principle of due process. It has been held that it 
is sufficient to meet the requirement of due process 
that the registrant be given an opportunity to obtain 
a report containing adverse information by request¬ 
ing it; and where the registrant made no such re¬ 
quest he is not denied due process because the hear¬ 
ing officer failed to inform him of the contents of 
the reportJS-®^ It has also been held, however, 
that the failure of administrative authorities to in¬ 
form the registrant of his statutory right to a sum¬ 
mary of any information in his file which might tend 
to defeat his request for classification as a con¬ 
scientious objector denies him due process of 

la'vy.75.66 

Exemption as alien. Provisions of a conscription 


act creating boards to pass on questions of exemp¬ 
tion and making their decisions final have been held 
not a denial of due process to one seeking exemp¬ 
tion as an alien,and a nondeclarant alien entitled 
to exemption under the act is not denied due process 
of law because required to present and procure his 
exemption through the boards provided^*^ 

§ 629. -Necessity of Allowing Appeal to 

Courts 

It Is ordinarily essential to due process that a person 
affected by an administrative decision be given the right 
of Judicial review thereof, but it is not a denial of due 
process to make administrative decisions final in respect 
of the facts, or to deny Judicial review in matters falling 
within the police power. 

As a general rule, in order to satisfy the require¬ 
ments of due process, it is required that administra¬ 
tive proceedings affecting property rights shall be 
subject to a review in the courts and to a judicial 
determination made on notice and a hearing 
and the right of judicial review of the constitu- 


75.63 U.S.—^U. S. V. Nugent, NT., 
73 S.Ct 991, 346 U.S. 1, 97 L.Ed. 
1417, rehearing denied 74 S.Ct. 66, 
346 U.S. 853, 98 L.Ed. 367—U. S. v. 
Parker, N.Y., 200 F.2d 540, rehear¬ 
ing denied 74 S.Ct 66, 346 U.S. 853, 
98 L.Ed. 368. 

75.64 U.S.—^Imboden v, U. S., C.A. 
Ohio, 194 P.2d 508, certiorari de¬ 
nied 72 S.Ct 1052, 343 U.S. 957, 96 
L.Ed. 1357. 

75.65 U.S.—Kent v. U, S., C,A.CSal., 
207 P.2d 234. 

75.66 U.S.—ChemekofiC v. U. S., C.A. 
Cal., 219 F.2d 721. 

78. U.S.—^Angelus v. Sullivan, N.T., 
246 F. 54, 158 C.C.a! 280. 

77. U.S.—^Bx parte Blazekovic, D.C. 
Mich,. 248 F. 327. 

78. U.S.—^U. S. V. Rock Royal Co¬ 
op.. D.C.N.T., 26 F.Supp. 534, modi¬ 
fied on other grounds 59 S.Ct 993, 
307 U.S. 533. 83 L.Ed. 1446, re¬ 
hearing denied 60 S.Ct. 66, 308 
U.S. 631, 84 L.Ed. 526, Dair 3 rinen’s 
League Cooperative Ass*n v. Rock 
Royal Co-op., 60 S.Ct 66, 308 U.S. 
631, 84 L.Ed. 626, and Metropoli¬ 
tan Cooperative Milk Producers 
Bargaining Agency v. Rock Royal 
Co-op., 60 S.Ct 67. 308 U.S. 631, 84 
L.Ed. 526. 

Kausch V. Moore, I).C.Mo., 268 

F. 668. 

Ala.—^In re Opinion of the Justices, 
162 So, 123, 230 Ala. 543. 

Cal.—Laisne v. State Board of Op¬ 
tometry, 123 F.2d 457, 19 Cal.2d 
831—^Tulare Water Co. v. State 
Water Commission, 202 P. 874, 187 
CaL 633. 

Tamble v. Downey. 232 P.2d 543. 
104 Cal.App.2d 810. 


D.C.—Dorsey v. Kingsland, 173 F. 
2d 405, 84 U.S.APP.D.C. 264, re¬ 
versed on other grounds 70 S.Ct 
123, 338 U.S. 318, 94 L.Ed. 123, 
rehearing denied 70 S.Ct 341, 338 
U.S. 939, 94 L,Ed. 579—Peoples 
Natural Gas Co. v. Federal Power 
Commission, 127 F.2d 153, 75 U.S. 
App.D.C 235, certiorari denied 62 
S.Ct. 1298, 316 U.S. 700, 86 KBd. 
1769. 

Idaho.—^Idaho Mut Ben. Ass’n v. 
Robison, 154 P.2d 156, 65 Idaho 
793. 

Ill.—^Pipe Trades v. Rauch, 118 N. 
E.2d 319, 2 I11.2d 278—Courier v. 
Simpson Constr. Co., 106 N.E. 350, 
264 Ill. 488. 

Ind.—Warren v. Indiana Telephone 
Co., 26 N.E.2d 399, 217 Ind. 93. 
Ky.—Corpus Juris cited in Hyden v. 
Breathitt County Board of Sup'rs, 
51 S.W.2d 441, 442, 244 Ky. 506. 
Minn.—Hunter v. Zenith Dredge Co., 
19 N.W.2d 795, 220 Minn. 318. 
N.Y.—Brooks v. Wyman, 217 N.Y.S. 
751, 128 Misa 42, reversed on oth¬ 
er grounds 220 N.Y.S. 615, 220 
App.Div. 204, affirmed 159 N.K 640, 
246 N.Y. 634. 

Ohio,— CJ.S. cited in Strain v. South- 
erton, 74 N.E.2d 69, 73, 148 Ohio St 
153. 

Schrader v. Cincinnati & Sub¬ 
urban Bell Telephone Co., 11 N.E. 
2d 263, 66 Ohio App. 601. 

Okl.—Coiviui Juris cited in. Union 
Indemnity Co. v. Baling, 26 P.2d 
217. 221, 166 OkL 133—Russell 

Petroleum Co. v. Walker, 19 P.2d 
583, 162 Okl. 216. 

Pa—Application of Smith, 112 A.2d 
625, 381 Pa 223—Annenherg v. 
Roberts, 2 A.2d 612, 333 Pa 203. 
Soble v. State Board of Phar¬ 
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macy, 40 PaDist & Co. 215, 49 
I>auph.Co. 145. 

Appeal of Cowdery, Com.Pl., 57 
Dauph-Co. 230. 

Tex.—Stockwell v. State, 221 S.W. 

932, 110 Tex. 550, 12 A.L.R. 1116. 
Wis.—State v. Wisconsin-Minnesota 
Light 8c Power Co., 162 N.W. 433, 
166 Wis. 430. 

12 C.J. p 1241 note 11. 

Oommeroe oommisslon. 

As respects appeals from decisions 
of commerce commission, due proo- 
ess require submission to judicial 
tribunal for determination on both 
law and facts according to settled 
rules governing judicial action and 
decision. 

Ill.—Commerce Commission v. Cleve¬ 
land, a, a & St. L. Ry. Co.. 140 
N.B. 868, 309 Ill. 165. 

Deportation 

(1) To deport a resident, who 
claims to be a citisen of the United 
States, obviously deprives him of 
liberty, and may result also in loss 
of both property and life, so that 
constitutional provision guaranteeing 
due process of law, protects such 
person against deportation without a 
judicial hearing on his claim of cit¬ 
izenship. 

U.S.—Ng Fung Ho V. White, Oal., 
42 S.Ct. 492, 259 U.S. 276, 66 L. 
Ed. 938. 

; Ex parte Gros, D.C.CaL, 123 F. 
Supp. 718, 

(2) The rule that an administra¬ 
tive finding adverse to a claim of 
citizenship asserted by one seeking 
to enter the United States is con¬ 
clusive on the courts cannot consti¬ 
tutionally be applied to one who is 
a resident of the United States, since 
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tionality of statutes is essential to due process be¬ 
fore rights and property of a citizen can be taken 
from him by a legislative or executive body.^^ 
Where, however, the right of judicial review is 
sufficiently preserved there can be no proper claim 
of lack of due process in such respect,as where 
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the right of judicial review is afforded after a 
summary or other action by administrative offi¬ 
cials and any procedure affording a fair and 
reasonable review will satisfy due process irrespec¬ 
tive of the particular form or character thereof>2 
There is no constitutional requirement that the test 


as to him the due process of law 
guaranteed by the Fifth Amendment 
requires that a substantially sup¬ 
ported claim of citizenship be ac¬ 
corded a judicial trial. 

U.S.—Carmichael y. Delaney, C.A. 

Cal., 170 F.2d 239. 

SteriUzatioa. 

Proposed act providing for sterili¬ 
zation of mentally diseased and oth¬ 
er persons and immunity from civil 
or criminal prosecution of persons 
participating in execution of such act 
held to deny due process because of 
failure of act to provide for hearing 
notice before duly constituted tri¬ 
bunal or board and for untrammeled 
right of appeal to court for judicial 
review of finding of tribunal or board 
in case it should not be a court, 
sterilization being an ‘‘injury*’ within 
the meaning of the constitution. 

Ala,—^In re Opinion of the Justices, 
162 So. 123, 230 Ala. 543. 

Sta^ of order 

While no right of appeal to dis¬ 
trict court exists from an order of 
Public Utilities Commission, in ab¬ 
sence of constitutional or statutory 
inhibition, due process requires that 
courts stay order of commission if 
enforcement thereof will result in 
confiscation and irreparable loss un¬ 
til final adjudication through appro¬ 
priate channels of correctness of or¬ 
der. 

Idaho.—Joy v. Winstead, 215 P.2d 
291, 70 Idaho 232. 

79, Pa,—^Pennsylvania R. Co. v. 
Driscoll, 198 A- 130, 330 Pa. 97. 

80. U.S.—Stoehr v. Wallace, N.T., 
41 S.Ct. 293, 255 U.S. 239, 65 K 
Ed. 604—^People of State of New 
York ex rel. New York & Queens 
Gas Co. V. McCall, N.Y., 38 S.Ct. 
122, 246 U.S. 345, 62 L.Ed. 337. 

Whittenburg v. U. S., C.C.A.Tex., 
100 P.2d 520—Kreutz v. Duming, 
aC.A.N.Y„ $9 P.2d 802. 

Shipman v. Dupre, D.O.S.C., 88 
F.Supp, 482, vacated on other 
grounds 70 S.Ct. 640, 339 U.S. 321, 
94 L.Ed. 877. 

Lrewis & Conger v. U. S., 13 Ct. 
Cust.App. 22, certiorari denied 46 
S.Ct. 23, 269 U.S. 564, 70 UEd. 413. 
Ala.—Corpus Juris SecnnilimL dted 
in State v. Polakow’s Realty Ex¬ 
perts, Inc,, 10 So.2d 461, 467, 243 
Aliu 441, certiorari denied 63 S.Ct. 
1155, two cases, 319 U.S. 750, 87 
ri.rid. 1705. 

Arlk-^tuart v. Norviel, 226 P. 908, 
26' Ariz. 493. 

06ld.-^toiderlider v. Everett, 19 P. 


2d 211, 92 Colo. 159—Greeley 

Transp. Co. v. People, 245 P. 720, 
79 Colo. 307. 

D.C.—Swofford v. International Mer¬ 
cantile Marine Co., 113 F.2d 179, 
72 App.D.C. 225—^Killgore v. Zink- 
han, 274 P. 140, 61 App.D.C. 60. 
Ga.—Bennett v. Wheatley, 115 S.B. 
83, 154 Ga. 591. 

Ind.—^McKee v. Hasler, 98 N.E.2d 
657, 229 Ind. 437. 

Minn.—State ex rel. Ging v. Board 
of Education of City of Duluth, 
7 N.W.2d 544, 213 Minn. 650. 

^ 0 ,—Women’s Christian Ass’n of 
Kansas City v. Brown, 190 S.W. 
2d 900, 354 Mo. 700. 

Okl.—School Dist. No. 37, Washita 
County V. Latimer, 126 P.2d 280, 
190 Okl. 620—Sterling Refining Co. 
V. Walker, 25 P.2d 312, 166 Okl. 
46. 

Pa.—^Appeal of St. Paul Mercury In¬ 
demnity Co. of St. Paul, 191 A. 9, 
325 Pa, 635. 

S.C.—King V. JEtna Ins. Co., 167 S.R 
12, 168 S.a 84, 

Tex.—^Board of Equalization of City 
of Fort Worth v. McDonald, Civ. 
App., 113 S.W.2d 306, reversed on 
other grounds 129 S.W.2d 1136, 
133 Tex. 521, 

Yt.—^In re Lake Seymour, 91 A.2d 
813, 117 Vt. 367. 

Wash.—^In re Hendrickson, 123 P.2d 
322, 12 Wash.2d 600. 

Wis.—State ex rel. Attorney Gen¬ 
eral V. Fasekas, 269 N.W. 700, 223 
Wis. 356. 

Exclusive character of review 

Statutory provision for review of 
decision of insurance commissioner 
by certiorari or mandamus held not 
exclusive and not violative of due 
process clause as denying appeal to 
federal courts. 

S.a —^King V. Mins. Ins. Co., 167 S.E. 
12, 168 S.C. 84. 

Review otu oertiorazi; ‘^coustitutloau 
al fact” 

(1) . Review of compensation award 
of scope given on certiorari held 
sufficient to afford due process of 
law and avoid constitutional objec¬ 
tion of delegation of judicial power 
to administrative body. 

Wis.—General Accident Ptre & Life 
Assur. Corporation v. Industrial 
Commission, 271 N.W. 385, 223 

Wis. 635. 

(2) Question of causal relation 
between accident and disability held 
not ‘^constitutional fa^t” in compen¬ 
sation proceeding which would enti¬ 
tle parties to judicial review de novo 
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on such question, a “constitutional 
fact” being a jurisdictional fact 
which is made so by the constitir- 
tion. 

Wis.—General Accident Fire & Life 
Assur. Corporation v. Industrial 
Commission, supra. 

Stay peudiug final dedslon 

Statute which, as ancillary to re¬ 
view of administrative action, gives 
complainant stay until final decision, 
affords due process. 

U.S.—^Porter v. Investors’ Syndicate, 
Mont, 62 S.Ct. 617, 286 U.S. 461, 
76 L.Ed. 1226, affirmed 63 S.Ct 
132, 287 U.S. 346, 77 L.Bd. 354. 
Ax>plication of statt^toxy* preSTunptliQn 
An application of rule that statu¬ 
tory presumption of reasonableness, 
after full hearing by Railroad and 
Warehouse Commission, may be re¬ 
butted only by clear and convincing 
evidence does not impair constitu¬ 
tional right to due process of law 
through an independent judicial re¬ 
view pursuant to which reviewing 
court, after affording parties oppor¬ 
tunity to present such additional evi¬ 
dence as may be material, deter¬ 
mines for itself whether Railroad 
and Warehouse Commii^on’s order 
is lawful and reasonable and wheth¬ 
er it is reasonably supported by 
evidence at time of its making. 
Minn.—State v. Northern Pac. Ry. 
Co., 39 N.W.2d 762, 229 Minn. 312. 

81- U.S.—^Yakus v. U. S., Mass., 64 
S.Ct. 660, 321 U.S. 414, 88 L.Ed. 
834—^Bowles v. Willingham, Ga., 
64 S.Ct. 641, 321 U.S. 503, 88 L.Ed. 
892—^Phillips v. Commissioner of 
Internal Revenue, 61 S.Ct. 608, 283 
U.S. 689, 75 LuEd. 1289. 

Ky.—Milner v. Gibson, 61 S.W.2d 
273, 249 Ky. 594. 

La.—^Hunter Co. v. McHugh, 11 So. 
2d 495, 202 La. 97, appeal dis¬ 
missed 64 S.Ct. 19, 320 U.S. 222, 
88 L.Ed. 5. 

Tex.—-Co^us Jiizis Secundum dted 
in Gillaspie v. Department of Pub¬ 
lic Safety, 259 S.W.2d 177, 183, 
certiorari denied 74 S.CL 625, 347 
U.S. 933, 98 L.Ed. 1084. 

82. Mo.—State ex rel. Anderson Mo¬ 
tor Service Co. v. Public Service 
Commission of Missouri, 97 S.W.^ 
116, 339 Mo. 469. 

One adequate method 

(1) Requirements of '“due process 
of law” are met if ohe adequate 
method of judicial reYiew of the or¬ 
ders of administrative agencies is 
set up and such method may be 
made exclusive by statute!. ‘ 
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of the validity of an administrative regulation be quate.^^*^^ One who has accepted an elective provi- 

made in one tribunal rather than in another, as long sion to come under an act providing for decisions 

as there is an opportunity to be heard and for ju- by an administrative board cannot complain of the 

dicial review which satisfies the demands of due absence of provision for judicial review.^5 

process and the restriction of judicial review 

of an administrative determination to a single court It is ordinarily not a denial of due process to 
does not offend against due process of law,82.{io make the decision of administrative bodies final on 
Where only property rights are involved, mere post- the facts,or to provide that there shall be no 

ponement of the judicial" inquiry is not a denial of judicial review of the facts except with respect to 

due process if the opportunity given for the ultimate their sufficiency to support an award or decision 

judicial determination of the liability is ade- made,^^ or to provide that no new or additional 


yia.—Johnson v. McNeill, 10 So.2d 
143, 151 Fla. 606. 

(2) A single method of review of 
an administrative regulation, al¬ 
though inconvenient, does not offend 
against due process in the exercise 
of war powers- 

U.s. — ^Woods V. Kaye, C.A.Cal., 175 
F.2d 886. 

Time of appeal 

A charter provision for an appeal 
within ten days from the order of 
city commissioners overruling the 
protest of a property owner to a 
paving improvement did not consti¬ 
tute a taking of property without 
due process of law, in violation of 
Const- art, 1 § 19. 

Tex.—City of Ft. Worth v. Capps 
Land Co., Clv.App., 205 S.W. 491. 
CondltloiLfl Imposed fox review 
The National Labor Relations Act 
does not deny due process because it 
invests court with jurisdiction to re¬ 
view order of the national labor re¬ 
lations board on the merits only on 
filing of transcript exhibiting final 
action of the board. 

U.S.—^In re National Labor Rela¬ 
tions Board, 58 S.Ct, 1001, 304 
U.S. 486, 82 L-Ed. 1482. 

Absence from hearing 
'*Due process of law** does not re¬ 
quire that person voluntarily ab¬ 
senting himself from hearing or 
those seeking to communicate with 
him he given privilege of suing cab¬ 
inet oflSlcer, such as postmaster gen¬ 
eral, at a place other than his offi¬ 
cial residence. In order to establish 
before court that such oflacer was 
guilty of error, as in issuance of 
fraud order. 

U.S.—^Acret v. Harwood, D.C.Cal., 41 
F.Supp. 492. 

82.5 U.S.—Takus v. U. S., Mass., 
64 S.Ct. 660, 321 U.S. 414, 88 L.Ed. 
834. 

Mass.—Lincoln Hotel Co. v. Asses¬ 
sors of Boston, 59 N.E.2d 1, 317 
Hass. 505. 

Compensation oases 
The provision for "appeal” to Ap- 
j>ellate Court in compensation cases, 
rather than to local courts or to 
constitutional or statutory courts of 
jurisdiction, satisfies every require¬ 
ment of "due process of law.” 


Ind.—-Warren v. Indiana Telephone 
Co., 26 N.E.2d 399, 217 Ind. 93. 
82.10 U.S.—Takus v. U. S., Mass., 
64 S.Ct. 660, 321 U.S. 414, 88 L. 
Ed. 834. 

82.15 U.S.—Bowles v. Willingham, 
Ga., 64 S,Ct. ‘641, 321 U.S. 603, 
88 L.Ed. 892. 

N.J.—Jamouneau v. Hamer, 109 A. 
2d 640, 16 N.J. 500, certiorari de¬ 
nied 75 S.Ct. 680, 349 U.S. 904, 
99 L.Ed. 1241. 

83. U.S.—^Booth Fisheries Co. v. In¬ 
dustrial Commission of Wisconsin, 
46 S.Ct 491, 271 U.S. 208, 70 L.Ed. 
908. 

Workmen’s compensation act 
U.S.—^Booth Fisheries Co. v. Indus¬ 
trial Commission of Wisconsin, su¬ 
pra. 

84. U.S.—Bridges v. Wixon, C.C.A. 
Cal., 144 P.2d 927, reversed on 
other grounds 65 S.Ct. 1443, 326 
U.S. 135, 89 L.Ed. 2103—Western 
Distributing Co. v. Public Service 
Commission of State of Kansas. 
D.C.Kan., 58 P,2d 239—Wilson & 
Co. v. Locke, C.C.A.N.T., 60 F.2d 
81. 

Edwin Cigar Co. v. Higgins, D. 
C.N.Y., 17 F.Supp. 988. 

Martin v. Bennett, D.C.G€U, 291 
F. 626. 

Ala.—Almon v. Morgan County, 16 
So,2d 611, 245 Ala. 241—Ex parte 
Homewood Dairy Products Ca, 3 
So.2d 58, 241 Ala. 470. 

D.C.—Gudmundson v. Cardillo, 126 
P.2d 621, 75 U.S.APP.D.C. 230. 
Ohio.—Slatmeyer v. Industrial Com¬ 
mission of Ohio, 166 N.E. 484, 115 
Ohio St. 654, error dismissed Hoff¬ 
man V, Industrial Commission of 
Ohio, 48 S.CL 322, 276 U.S. 600, 72 
L,Ed. 725, and followed in Con¬ 
solidated Iron-Steel Mfg. Co. v. 
Industrial Commission of Ohio, 156 
N.E. 143, 115 Ohio St. 704. 

Tenn.—City of Nashville v. Martin, 
3 S.W.2d 164, 156 Tenn. 443. 
T.<Tni-H’ng > revlew to questions of law 
Provisions of workmen's compen¬ 
sation act, giving circuit court pow¬ 
er to review by writ of certiorari all 
questions of law presented by record 
of decisions of industrial commis¬ 
sion did not violate due process 
clause of constitution, although it 
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limited judicial review to questions 
of law. 

Ill.—Nega V. Chicago Kys. Co., 148 
N.BL 258, 317 IlL 482, 39 A.L.R. 
1057. 

Conoemlng Industrial l>oard 

Provision in workmen's compensa¬ 
tion act making decision of indus¬ 
trial board final on all questions of 
fact held not invalid as depriving 
employer of property without due 
process, and hearing before bO€trd 
held not to lack elements of due 
process on ground members thereof, 
with exception of one, were not re¬ 
quired to be lawyers duly admitted. 
N.T.—Helfrick v. Dahlstrom Metal¬ 
lic Door Co., 176 N.E. 141, 256 N.T. 
199, affirmed Dahlstrom Metallic 
Door Co. V. Industrial Board of 
State of New York, 52 S.Ct. 202, 
284 U.S. 694, 76 L.Ed. 511. 

Becisions of Selective Service Board 
U.S.—U. S. ex rel. Trainin v. Cain, 
C.C.A.N.Y., 144 P.2d 944, certiorari 
denied $6 S.Ct. 439, 323 U.S. 795, 
89 Li.Ed. 635, rehearing denied 65 
S.Ct. 559, 323 U.S. 819, 89 L.Ed. 
€50. 

Bispute hvetween utilities 

The doctrine that where action of 
hoard of public utility commission¬ 
ers is confiscatory, in violation of 
Fourteenth Amendment, an independ¬ 
ent finding of fact will be made by 
court to satisfy requirements of due 
process has no application where 
matter presented is a dispute be¬ 
tween utilities with respect to ter¬ 
ritories to be served, which is sub¬ 
mitted to board for determination 
in accordance with statutory au¬ 
thority and does not affect, except 
incidentally, property or contractual 
rights. 

N.J.—^New Jersey Power & Light Ca 
v. Borough of Butler, 66 A.2d 876, 
4 N.J.Super. 270. 

85. U.S.—Booth Fisheries Ca v. In¬ 
dustrial Commission of Wisconsin, 
46 S.Ct. 491, 492, 271 U.S. 208, 78 
L.Bd. 908. 

Arkansas Wholesale Grocers' 
Ass^n v. Federal Trade Commis¬ 
sion, C.C.A., IS F.2d 866, certiorari 
denied 48 S.Ct 30, 275 U.K 633, 
72 L.Ed, 411. 

. 71 C.J. p 293 note 2A 
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evidence shall be heard by the court on review of 
the administrative agency’s decision.^^*® It has 
been held, however, that the legislature cannot au¬ 
thorize a deprivation of liberty without due proc¬ 
ess of law by the device of making the fact findings 
of an administrative board conclusive on the 
courts,and such findings without supporting 
evidence or without a hearing will be held void 
under the constitutional requirement of due proc- 
ess.85.16 It has also been held that conferring bind¬ 
ing fact-finding power on purely administrative 
boards and the failure of courts in reviewing a 
board's actions to exercise an independent judgment 
on the facts as well as on the law violate the re¬ 
quirement of due process of law.S5.20 

Where, as ancillary to the review and correction 
of administrative action, a state statute provides that 
the complaining party may have a stay until final 
decision, there is no deprivation of due process, al¬ 
though the statute attributes final and binding char¬ 
acter to the initial decision of the board or com¬ 
missioner ;S5.25 hut where the statute precludes 
supersedeas or stay until final action of the re¬ 
viewing court, due process is not afforded, and, 
where other requisites of federal jurisdiction exist, 
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recourse to the federal courts is justified.S5.20 
has been held, however, that a statute authorizing 
judicial review of certain administrative determina¬ 
tions does not deny due process of law, although it 
prohibits, pending decision of the court, entry of an 
order to stay or supersede the administrative deter- 
mination.^5-35 The denial of a right to a restraining 
order or interlocutory injunction to one who has 
failed to apply for available administrative relief, 
not shown to be inadequate, is not a denial of due 
process of law.^5.40 

In some circumstances, administrative acts need 
not be subject to judicial review in order to comply 
with the constitutional requirement of due process of 
law.85.46 There is no inherent right of appeal from 
an administrative order not affecting property 
rights,85*50 and where a statute authorizing certain 
administrative action relates to a public right and 
not to private rights, the absence of provision for 
an appeal or judicial review does not render it in¬ 
valid as denying due process of law.85-55 Decisions 
of an administrative officer or board may be made 
final with respect to matters falling within the police 
or similar powers,8® and in the absence of fraud 


3kii'bor l>oard: 

Provision of National Labor Kela- 
tions Act making findings of national 
labor relations board, if supported 
by evidence, conclusive upon review¬ 
ing court, did not violate due process 
or preclude court from setting find¬ 
ings of fact aside if arbitrary. Pro¬ 
vision that, in investigations by 
board, rules of evidence prevailing 
in courts of law or equity shall not 
be controlling, did not offend due 
process, since power of circuit court 
of appeals on review to set findings 
aside if there was insufficient evi¬ 
dence to sustain them protected par¬ 
ties from having substantial rights 
infringed. Administrative machin¬ 
ery set up by National Labor Rela¬ 
tions Act did not violate due process 
in view of provisions affording all 
fair and reasonable opportunities to 
be heard, to present evidence, and to 
have arbitrary administrative action 
reviewed. 

U.S.—Precision Castings Co. v. Bo¬ 
land, L.aN.T., 13 P.Supp. 877, af¬ 
firmed, C.C.Au, 85 P.2d 15. 

86J5 Ill.—^Biggs V. Cummins, 12$ N. 
B.2d 208, 5 Ill.App.2d 512. 

85.10 U.S.—Bridges v. Wixon, C.C.A. 
CaL, 144 P.2d 927, reversed on oth¬ 
er grounds 65 S.Ct. 1443, 326 U.S. 
135, 89 L.Bd. 2103. 

Stapoxt of medical oommisslosLers 
Section of Workmen’s Compensa¬ 
tion Law providing that report of 
medical commissioners with respect 
to alleged ocujpational disease shall 


be final and conclusive Is unconsti¬ 
tutional as denying due process, 
since Legislature cannot circum¬ 
scribe judicial power of the courts 
by making the factual findings of 
its agencies conclusive, even though 
the findings are wrong. 

Mich.—^nation v. Ford Motor Co., 22 
N.W.2d 252, 314 Mich. 152. 

85.15 U.S.—^Bridges v. Wixon, C.C.A. 
Cal., 144 F.2d 927, reversed on 
other grounds 65 S.Ct. 1443, 326 U. 
S. 135, 89 L.Ed. 2103. 

85.20 Cal.—Laisne v. State Board of 
Optometry, 123 P.2d 457, 19 Cal. 
2d 831. 

^.25 U.S.—Montana Power Co. v. 

Public Service Commission of 
Montana, U.C-Mont., 12 F.Supp. 
946. 

85.30 U.S.—^Montana Power Co. v. 
Public Service Commission of 
Montana, supra. 

85.35 Mass.—Flynn v. Board of 
Registration in Optometry, 67 N. 
E2d 846, 320 Mass. 29, 166 A.L.R, 
671. 

85.40 U.S.—^Yakus v. U. S., Mass., 
64 S.Ct. 660, 321 U.S. 414, 88 L. 
Ed. 834. 

85.45 Ky.—Miller v. Price. 139 S.W. 

2d 450, 282 Ky. 611. 

Ohio.—State ex rel. Jonak v. Beall, 
24 N,B.2d 826, 136 Ohio St. 213, 
appeal dismissed State of Ohio ex 
rel. Jonak v. White, 60 S.Ct. 899, 
310 U.S. 609, 84 L,Ed. 1387, re¬ 
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hearing denied 60 S.Ct. 1094, 310 
U.S. 659, 84 L.Ed. 1422. 

Pa.—Commonwealth of Pennsyl¬ 

vania, Dept, of Welfare v. Randal, 
Com.Pl., 62 Dauph.Co. 315. 

Wis.—Cranston v. Industrial Com¬ 
mission, 16 N.W.2d 865, 246 Wis. 
287. 

85.50 Tex.—City of Amarillo v. 
Hancock, 239 S.W.2d 788, 150 Tex. 
231. 

CompensatloxL elaim 

Since an employer has no direct 
financial interest in state insurance 
fund and is not even a proper party 
to proceedings to recover compensa¬ 
tion, he is not denied due process 
by the allowance of a claim for com¬ 
pensation without right of review. 
Ohio.—Copperweld Steel Co. v. In¬ 
dustrial Commission, 56 N.E.2d 154, 
143 Ohio St. 691, appeal dismissed 
and certiorari denied 65 S.Ct 1006, 
324 U.S. 780, 89 L.Ed. 1363. 

85.55 Mass.—^Morrissey v. State 
Ballot Law Commission, 43 N.E.2d 
385, 312 Mass. 121. 

86. Ohio.—^Raabe v. State, 7 Ohio 
App. 119. 

No infringement of rights 

There is no constitutional right 
under due process clause to a Judi¬ 
cial hearing in review of action by 
administrative agencies, if no con¬ 
stitutional rights, including due 
process, have been infringed. 

D.C.—^D’Argento v. Dulles, D.C, US 
F.Supp. 933. 
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or bad faith the decision of a tax board may be 
made final on the question of benefits without deny¬ 
ing the taxpayer due process of law.S7 Tax court 
proceedings authorized for the redetermination de 
novo of excessive profits under war contracts have 
all the essentials of due process, notwithstanding the 
lack of right to appeal to the federal courts, and the 
finality of its decisions as to the amount of profits 
to be recaptured violates no constitutional right^^.S 


CONSTITUTIONAL LAW § 629 

Statutes prescribing administrative proceedings 
frequently provide expressly for an appeal to the 
courts;^* but since the right to such an appeal is 
secured by the constitutional guaranties of due 
process, and every statute is presumed to be valid, 
the omission of such an express provision from a 
statute does not render it void, the right of appeal 
being implied.^^ Failure of a statute providing 
for destruction of certain kinds of trees to provide 


Snspensloii of Ucenso 
Where suspension of motor vehicle 
license hy Commissioner of Motor 
Vehicles was made mandatory upon 
failure of motorist to post security 
after accident, and provisions of 
statute that Commissioner could de¬ 
termine amount of bond were for 
benefit of motorist involved in acci¬ 
dent, fact that judicial review was 
not provided for did not result in 
deprivation of due process. 

'VVis.—State v. Stehlek, 66 N.W.2d 
514, 262 Wis. 642. 

Aliens 

(1) Statute denying* nonresident 
alien right of appeal from industrial 
commission’s order does not violate 
due process clause. Due process is 
subserved by filing before, and ad¬ 
judication by, industrial commission, 
of claim of nonresident widow of 
deceased employee for compensation, 
and she cannot complain that she is 
without remedy or suflJcient remedy 
because denied right of appeal to 
circuit court. 

Or.—Ltiimatainen v. State Industrial 
Accident Commission, 246 P. 741, 
118 Or. 260. 

(2) The Alien Enemy Act, con¬ 
strued as barring judicial review of 
executive orders for removal of alien 
enemies, is not invalid as a denial 
of due process or as being offensive 
to some emanation of the bill of 
rights. 

U.S.—^Ludecke v. Watkins, N.T., 68 
S.Ct 1429, 335 U.S. 160, 92 L.Ed. 
1881. rehearing denied 69 S.Ct 14, 
335 U.S. 837, 93 L.Ed. 389. 

(3) Where it was alleged by alien 
that he was denied procedural due 
process and was deprived thereby 
of exercise of Attorney General’s 
discretion, alien was entitled to judi¬ 
cial determination of such question. 
U.S.—Chavez v. McGranery, D.C.Cal., 

108 P.Supp. 256. 

(4) The power of the Attorney 
General to suspend deportation is a 
dispensing power like a judge’s pow¬ 
er to suspend execution of a sen¬ 
tence or the President’s to pardon 
a convict; and it is a matter of 
grace over which the courts have 
no review under requirement of due 
process of law, unless denial has 
been actuated by considerations that 
Congress could not have intended to 
make relevant 


U.S.—^U. S. ex rel, Kaloudis v. 
Shaughnessy, C.A.N.Y.. 180 P.2d 
489. 

Selective Service Act 

(1) The Selective Service Act, 
which provides that decisions of lo¬ 
cal board should be final subject to 
appeals provided by the Act and 
which does not contain express pro¬ 
vision for judicial review, does not 
deny registrant "due process of law” 
but affords €uiequate protection for 
rights of individual registrant 
U.S.—U. S. V. Pitt, C.C.A.N.J., 144 

P.2d 169. 

(2) While, under Selective Draft 
Act questions of exemption on ac¬ 
count of membership in religious 
sect opposed to war are for deter¬ 
mination of local and district boards, 
and their finding cannot be reviewed 
by courts, unless they were without 
jurisdiction, or denied fair hearing, 
registrants are not deprived of due 
process of law. 

U.S.—^Pranke v. Murray, Mo.. 248 P. 
865, 160 C.C.A. 623, L.R.A.1918B 
1015. 

BcgnlatiooL of milk 

Ordinance regulating production 
and distribution of milk and milk 
products is not invalid as failing to 
provide appeal from exercise of dis¬ 
cretion of commissioner of health, 
Md.—Creaghan v. City of Baltimore, 
104 A. 180, 132 Md. 442. 

Beview by goveamor 

Member of industry operating un¬ 
der code of fair competition prescrib¬ 
ed by governor is not deprived of 
means of proper review of order af¬ 
fecting him in exercise of his con¬ 
stitutional rights by reason of fail¬ 
ure of statute to create special 
tribunal to review governor’s order, 
where governor could review order 
on petition or on his own motion. 
Wis.—State ex rel. Attorney General 
V. Pasekas, 269 NT.W. 700. 223 Wfes. 
356. 

87. U.S.—Toncray v. City of Phoe¬ 
nix, AHz., C.C.A.Ari*., 47 P.2d 448 
—Beck V. Missouri Valley Drain¬ 
age Dish of Holt County. C.C.A. 
Mo., 46 F.2d -632, 84 A.L.R. 1089. 
certiorari denied 52 S.Ct 7, 284 U. 
S. 618, 76 L.Ed. 627. 

87.5 U.S.—Spaulding v. Douglas 
Aircraft Co., C.C.A.CaL, 154 F.2d 
419. 


Beoessity of appllcatloiL to tax ooitrt 
Failure of statute providing for 
redetermination by tax court of ex¬ 
cessive profits from government con¬ 
tracts to provide for appeal from 
such determination to courts estab¬ 
lished under Constitution did not re¬ 
lieve contractor dissatisfied with de- * 
termination by Undersecretary of 
War of such profits from necessity 
of applying to tax court for redeter¬ 
mination, since any constitutional 
right to have questions raised by 
contractor determined by a constitu¬ 
tional court could be asserted and 
passed on by such court after re¬ 
determination by tax court 
U.S.—U. S. v. Alexander Wool Comb¬ 
ing Co., D.C.Mass,, 66 P.Supp. 389, 
affirmed 160 F.2d 103. affirmed 68 
S.Ct 1294, 334 U.S. 742, 92 L.Ed. 
1694, rehearing denied 69 S.Ct 11, 

335 U.S. 837, 93 L.Ed. 389. 

88. Tex.—CJorpus Jtiris Secimdiiin 
quoted in English Freight Co. v. 
Knox, Civ.App., ISO S.W.2d 633, 
640, error refused. 

Vt—Sabre v. Rutland R. Co., 86 A. 
693, 86 Vt 347, Ann.Cas.l915C 1269 
—Barber v. Vinton, 73 A- 881, 82 
Vt 327~State Bd. of Health v. 

St Johnsbury, 73 A. 681, 82 Vt 
276, 23 L.R,A.,N.S.. 766, 18 Ann. 
Cas. 496. 

12 C.J. p 1241 note 12. 

88. Cal.—Cowell v. Clark, 99 P.2d 
594, 37 Cal.App.2d 255. 

Fla.—State ex reL Williams v. Whit¬ 
man. 156 So. 706, 116 Fla. 196, 95 
A.UR. 1416. 

Pa.—BCarris v. State Board of Op- 
tometrical Examiners of D€i>art- 
ment of Public Instruction of the 
Commonwealth, 135 A. 237, 287 Pa. 
531. 

Tex.—Corpus 8tLxis Secundum quoted 
in English Freight Co. v. Knox, 
Civ.App., 180 S.W.2d 633, 640, error 
refused. 

12 C.J. p 1241 note 13. 

Self executing constitutional right 
of appeal has same effect 
Okl.—Ex parte Sales, 233 P. 186, 108 
Okl. 29-—Ex parte Tindall, 229 P. 
126, 102 OkL 192. 

Privilege to apply to court 

It is not essential to constitution¬ 
ality of statute authorizing an ad¬ 
ministrative board to make orders 
or grant licenses that it contain a 
provision for an appeal, in the tech- 


877 



§§ 629-630 CONSTITUTIONAL LAW 16A C.J.S. 


Specifically for machinery to test its own validity 
does not render the statute invalid as a denial of 
due process.^® 

Penalties. Even though it authorizes an appeal 
to the courts, a statute is void if it imposes such 
severe penalties in the event the court decides 


against the appellant as to make it hazardous to re¬ 
sort to the courts to test the validity of the act.^^ 
Where no penalties are involved, it is unnecessary 
for a statute to provide for suspension of penalty 
pending judicial appeal from orders of a commis- 
sion.^2 


E, PAETICULAR APPLICATIONS OF CONSTITUTIONAL GUARANTY 


§ 630. Creation or Enlargement of Liability 

a. In general 

b. Liability for cost of party wall 
a. In General 

Ordinarily, It is not within the power of the legis¬ 
lature to create a debt from one person to another with¬ 
out the consent of the person to be charged. In the 
interest of the general welfare of society, the legislature 
may impose obligations and responsibilities otherwise 
nonexistent without violating the due process clause. 

Ordinarily, it is not within the power of the leg¬ 
islature to create a debt from one person, whether 
natural or artificial, to another without the consent, 
express or implied, of the person to be charged,S3 
and hence a statute attempting to make a binding 
contract where none previously existed is invalid 
as depriving a person of property without due proc¬ 
ess of law.^** Likewise, a statute which impairs a 
property right by subjecting one’s property to the 


claim of another, without personal fault or legal lia¬ 
bility of the owner, constitutes a taking of property 
without due process of law.?^*5 Where, however, 
a contract valid in itself is unenforceable for some 
statutory reason, the legislature may remove the 
statutory bar to its enforcement and it is within 
the power of the legislature to create new causes of 
action,^® or to abolish, as to causes of action arismg 
after the taking effect of a statute, defenses which 
had been theretofore available in such cases.®^ 

In the absence of organic restraint, the legisla¬ 
ture may for the general welfare of society impose 
obligations and responsibilities otherwise nonexist¬ 
ent; and the creation of such liability, even though 
imposed irrespective of fault or agency, is not vio¬ 
lative of due process, if it rests on reasonable 
grounds of policy,®® since the imposition of absolute 
tort liability is not per se invalid as a deprivation 


nlcal sense, from the board’s action, 
but the constitutional rig-ht of a 
person claimed to be harmed by such 
order is protected by his privilege 
to apply to a court for relief. 

Conn.—Clapp v. Ulbrich, 103 A. 2d 
195, 140 Conn. 637—State v. Va- 
chon, 101 A.2d 509, 140 Conn. 478. 

90. U.S.—Upton V. Felton, D.C.Neb., 
4 P.Supp. 585. 

91. U.S.—^Wadley Southern R. Co. v. 
Georgia, 35 S.Ct. 214, 236 U.S. 651, 
59 U.Ed. 405. 

I^-.D.—State V. Watland, 201 N.W. 

680, 51 N.D. 710, 39 A.Lr.K. 1169. 
Ohio.—Corpus JTuris auoted la De 
Witt V. State. 141 N.E. 551, 656, 
108 Ohio St. 613. 

12 C.J. p 1241 note 14. 
ladirect denial of due process 
Due process may not be taken 
away indirectly by imposing such 
conditions on right of appeal to 
courts as to intimidate person af¬ 
fected from exercising such right. 
N.D.—State V. Watland, 201 N.W. 
680, 51 N.D. 710, 39 A.D.R. 1169, 

92. U.S.—Bartlett Frazier Co. v. 
Hyde, C.C.A.I11., 65 P.2d 350, cer¬ 
tiorari denied Bartlett Frazier Co. 
V. Wallace. 54 S.Ct. 70, 290 U.S. 
654, 78 D.Bd. 667. 

99. Conn,—Camp v. Rogers, 44 Conn. 
291. 


Mass.—^Hampshire County v. Frank¬ 
lin County, 16 Mass. 76. 

94. N.Y.—New York, etc., R. Ca v. 
Van Horn, 57 N.Y. 473. 

94,5 XJ.S.—State, to Use of Maines 
V. A/S Nye Kristianborg, D.C.Md., 
84 F.Supp. 775. 

95. Pa.—^Pittsburgh Constr. Co. v. 
West Side Belt R. Co., 81 A. 884, 
232 Pa. 578. 

12 C,J. p 1242 note 18. 

96. Ky.—Owensboro, etc., 3EI. Co. v. 
Barclay, 43 S.W. 177, 102 Ky. 16, 
19 Ky.L. 997. 

97. U.S.—^Plummer v. Northern Pac. 
R Co., C.C.Wash., 152 F. 206. 

Mo.—Schuermann v. Union Cent. D. 

Ins. Co., 65 S.W. 723, 165 Mo. 641. 
S.C.—Strait v. Rock Hill, 88 S.E. 

469, 104 S.C. ne¬ 
ss. Del,—^Bispham v, Mahony, Su¬ 
per., 176 A. 320, 322, 6 W.W.Harr. 
318, 

Ut is a general principle of our 
law that there is no individual lia¬ 
bility for an act which ordinary hu¬ 
man care and foresight could not 
guard against. It is also a general 
principle of the same law that a loss 
from any cause purely accidental 
must rest where it chances to fall. 
But behind and above these general 
principles which the law recognizes 
as ordinarily prevailing, there lies 


the legislative power, which, in the 
absence of organic restraint, may, 
for the general welfare of society, 
impose obligations and responsibili¬ 
ties otherwise nonexistent.’ ” 

Del.—^Bispham v. Mahony, supra. 
Civil liability for tortLons act 
The provisions of statute making 
one who, acting under color of any 
statute, subjects any citizen to dep¬ 
rivation of any rights, privileges, 
or immunities secured by federal 
Constitution and laws liable to par¬ 
ty injured in action at law, are suf¬ 
ficiently clear to meet tests by due 
process of law clause of Fifth 
Amendment, notwithstanding that 
word ^willfully” is not used in re¬ 
ferring to mind of the tort-feasor. 
U.S.—^Picking v. Pennsylvania R 
Co,. C.C.A.Pa, 151 F.2d 240, re¬ 
hearing denied 152 F.2d 753. 

Aviation 

Statute providing that owner of 
aircraft operated over land or wa¬ 
ters of state is absolutely liable 
for injuries to persons or property 
on land or water beneath, caused by 
6Lscent, descent, or flight of aircraft, 
unless such injuries are caused ia 
whole or in part by negligence of 
person injured, bears a reasonable 
relation to the public welfare and 
is not invalid as depriving aircraft 
owners of property without due proc¬ 
ess. 
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of due process.®Hence, the owner of animals 
may be charged with liability for injuries done by 
them, although to satisfy due process he is entitled 
to a judicial determination of the extent of lia¬ 
bility.®® Similarly, a statute imposing liability on 
the parent, guardian, or employer signing the ap¬ 
plication of a minor for an operator’s license for 
injuries caused by the negligence of the minor in 
operating a motor vehicle is not violative of the 
due process of law guaranty.^ The taking of com¬ 
munity property to satisfy a judgment against a 
spouse arising out of his operation of community 
business is not an unconstitutional deprivation of 
property of the other spouse.^*5 Likewise, an order 
of a court, in a state in which a divorced spouse 
resides, increasing the amount awarded for support 
of a minor child has been held not invalid as entered 
without due process of the other spouse residing in 
another state, since the order imposed no greater 
burden than that imposed on residents of the 
state.^-^® Falling within this broad principle are 
the Workmen’s Compensation Acts, in so far as 
they impose liability irrespective of fault, discussed 
infra § 634. 


CONSTTrunONAL LAW §§ 630-631 

b. Liabilityfor Cost of Party Wan 

The cases are not in accord on the right of a land- 
owner to build a party wall on the land of an adjoining 
owner. 

It has been held that the state cannot provide 
that the owner of land shall, without compensation, 
permit his neighbor to set one half of his partition 
wall on the formeris land, and that when the former 
shall build he shall pay for one half of such parti¬ 
tion wall, so far as it shall be built against;^ but 
there is also authority to the contrary.® 

§ 63 L —- Creation or Displacement of 
Liens 

Statutes creating liens for which there Is a reason¬ 
able basis of classification do not violate the guaranty 
of due process of law, provided no vested right then 
existing is destroyed or interfered with by such liens. 

Statutes creating liens in cases coming within 
their terms for which there is a reasonable basis 
of classification have frequently been sustained 
against the objection that such statutes violate the 
guaranty of due process of law,^ provided no vested 
pBOperty right then existing is destroyed or inter¬ 
fered with by such liens.® Hence, it has been held 


Xj.s.—^Pi*entiss v. National Airlines, 
D.C.N.J., 112 F.Supp. 306. 

Civil damag’e statute 
The Dram Shop Act provision 
making property in which dram 
shop is operated with owner's knowl¬ 
edge liable for judgment against tav¬ 
ern keeper for damages resulting 
from sale of intoxicants on the 
premises, though owner is not a 
party to suit in which such Judg¬ 
ment is recovered is a proper exer¬ 
cise of police power and is not un¬ 
constitutional as depriving owner of 
property without due process of law. 
lU.—Gibbons v. Cannaven, 66 N.E.2d 
370, 393 Ill. 376, 169 A.D.R. 1190. 
l^ooai or state law not superseded 
by Packers and Stockyards Act with 
respect to chattel mortgages. 

Minn,—^Mason City Production Cred¬ 
it Ass'n V. Sig EHingson & Co., 
286 N.W, 713, 205 Minn. 527, cer¬ 
tiorari denied 60 S.Ct 130, 808 
TJ.S. 599, 84 L.Ed. 501, rehearing 
denied 60 S.Ct 178, 308 U.S. 637, 
84 L.Ed. 529. 

S.D.—First Nat. Bank v. Siman, 289 
N.W. 416, 67 S,D. 118. 

98.5 XJ.S.—^Prentiss v. National Air¬ 
lines, D.C.N.J., 112 F.Supp. 306. 
Cal.—Sandstrom v. California Horse 
Racing Bd., 189 P.2d 17, 31 Cal.2d 
401, 3 A.HR.2d 90, certiorari denied 
69 S.Ct. 31, 335 U.S. 814, 93 L.Ed. 
369. 

99. N.H.—^East Kingston v. Towle, 
48 N.H. 57, 97 Am.D. 575, 2 Am.R. 
174. 


Vt.—Fairchild v. Rich, 34 A- 592, 68 
Vt. 202. 

1. Del.—Bispham v. Mahony, 175 A. 
320, 324, 6 W.W.HaiT. 318. 

Beeson for role 

“With respect to one under 
. • . age, the license to operate 

is withheld unless that person who 
is supposed to have an intimate 
knowledge of the minor and his 
characteristics, the parent, guardian 
or employer, consents to the issu¬ 
ance of the license by signing the 
application; and to insure that this 
consent shall not be a mere formal¬ 
ity, lightly given, a burden of re¬ 
sponsibility is imposed. The parent, 
or other person, is free to give or 
withhold his consent. He is not 
compelled to do anything. If he 
consents and the license is issued, 
he serves his own purpose whether 
that is the accrual to him of some 
material benefit or merely the nat¬ 
ural pleasure resulting from the 
gratification of the child's desire. 
He has assumed a responsible con¬ 
nection and there is no apparent 
reason why the benefit, substantial 
or sentimental, should not carry 
with it a possible disadvantage." 

—^Bispham v. Mahony, supra. 

1.5 Cal.^—Brunvold v. Victor John¬ 
son & Co.. 138 P.2d 32. 59 Cat 
App.2d 75. 

1.10 Cal.—Starr v. Starr, 263 F*2d 
675. 121 CaLApp.2d 633. 

g. Mass,—^Wilkins v. Jewett, 29 N.E. 
214, 139 Mass. 29. 
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3. Iowa,—Swift V. Calnan, 71 N.W. 
233. 102 Iowa 206, 63 Am.S.R, 443, 
37 L-R.A. 462. 

12 CJ. p 1244 note 65. 

4. Wyo.—^In re Riverton Bank, 49 
P.2d 637, 48 Wyo. 372. 

I g a t n t eg umo e of common vsiyptaetiitm 
The statute authorixing nonprofit 
membership corporation organized 
to maintain, impiove, police, or pi*e- 
seirve properties in which its mem¬ 
bers shall have common right of 
usage and enjoyment^ in so far as 
it empowers corporation to levy as¬ 
sessment for maintenance of com¬ 
mon properties against all lots the 
ownership of which entitles owner 
thereof to use and enjoy properties 
controlled by corporation, does not 
deprive owners of lots who are not 
members of corporation of their 
property without due process of law. 
Wia—^Hall's Point Property Owners 
Ass'n V. Zinda, 19 N.W.2d 251, 247 
Wis, 280. 

Old age assistance to spouse 

The statute making separate prop¬ 
erty of spouse liable for old age 
a^istance furnished other spouse 
during existence of marital relation¬ 
ship did not take property without 
due process of law in violation of 
either state or federal Constitutions. 
lowEL—Thomas V- State^ 44 N.W. 2d 
410, 241 Iowa 1072. 

5. tr.S.—Link V. Receivers of Sea¬ 
board Air Line Ry. Co., C.C.A.Va., 
73 F.2a 149. 

m.—Jensen v. Wilton E. Wilcox 
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that the constitutional requirement of due process owner of the property and those asserting the 
of law is not infringed by statutes creating liens in lienJ So, it has been held that the guaranty is not 
favor of those who, by labor or materials, add to violated by statutes creating a lien in favor of an 
the value of property by the owner’s consent or au- attorney against the client’s cause of action, of 
thority, express or implied,® and this, even though which he cannot be deprived by voluntary settle- 
no direct contractual relation exists between the ment without his consent by a statute giving liens 


liTimber Co., 129 N.R 133, 295 Ill. 
294. 

—^Federal Farm Mortgage Cor¬ 
poration v. Falk, 270 N.W. 885, 67 
NT.D. 154, certiorari denied 58 S.Ct. 
24, 302 U.S. 704, 82 L.Ed. 644. 
Tex.—State v. Lowman, Civ.App., 115 
S.W.2d 794, reversed on other 
grounds 133 S.W.2d 962, 134 Tex 
475. 

Uen. of hoads oa taxes 

(1) The holder of county refund¬ 
ing bonds issued pursuant to con¬ 
stitutional and statutory provisions 
authorizing issuance of bonds and 
payment thereof by tax levy not to 
exceed three mills are entitled to 
first lien on proceeds of such a tax 
levy suflacient to pay principal and 
Interest of its bonds, as against 
claims of holders of bonds subse¬ 
quently Issued, otherwise such hold¬ 
ers would be deprived of their se¬ 
curity without due process of law. 
TJ.S.—Sovereign Camp, W. O. W. v. 

Gillespie, C.C.A.Ark., 87 F.2d 944, 
certiorari denied Gillespie v. Sov¬ 
ereign Camp, W. O. W., 57 S.Ct, 
925, 301 U.S. 698, 81 L.Ed. 1353— 
Tell County, Ark. v. Gillespie, 87 
P.2d 944, certiorari denied Gilles¬ 
pie V. Tell County, Ark.. 57 S.Ct. 
925, 301 U.S. 698, 81 L-Ed. 1353. 

(2) Where issue of water works 
bonds by city was understood by all 
concerned to be general obligation 
bonds to be paid by taxes levied by 
city, ordinance providing for issu¬ 
ance of revenue bonds for payment 
of like amount of general obligation 
bonds and giving such bonds a prior 
lien on revenues of water depart¬ 
ment is not unconstitutional as de¬ 
priving holders of original issue of 
“due process of law”. 

Mo.—^Dodds V. Kansas City, 152 S.W. 
2d 128, 347 Mo. 1193. 

e. N.D.—Corpus Juris dted in. Fed¬ 
eral Farm Mortgage Corporation 
V. Falk, 270 N.W. 885, 889, -67 N.D. 
154, certiorari denied 58 S.Ct. 24, 
302 U.S. 704, 82 KEd. 644. 

12 C.J. p 1249 note 40. 

“It is well settled that where any 
reasonable grounds, exist for so do¬ 
ing, the legislative assembly may 
provide that a person, who at the 
request or with the consent of an¬ 
other has rendered service, furnished 
materials or supplies, shall have a 
lien on some property or thing of 
value belonging to the person at 
whose request or consent, and for 
whose benefit, the services were 
performed or materials or supplies 
furnished. And where such statute 


operates prospectively, it is not vio¬ 
lative of the due process 
clause of the Fourteenth Amendment 
to the Constitution of the United 
States.” 

N.D-—^Federal Farm Mortgage Cor¬ 
poration V. Falk, supra. 

Pees due industrial accident conunis- 
^on 

A statute giving industrial acci¬ 
dent commission a lien on mining 
property, whereon labor is perform¬ 
ed by workmen of employer subject 
to act, in sum equal to amount due 
at any time from such employer to 
commission on account of such labor, 
and providing for foreclosure of lien, 
is not unconstitutional as taking 
property without due process of law, 
if construed as entitling commission 
to lien for fees due from owner’s les¬ 
see. In this case in answering the 
contention that no benefit resulted 
to owner of property from indebted¬ 
ness incurred by lessee to commis¬ 
sion. the court said: ‘We are unable 
to concur in this argument. . . 

The Incurrence of this claim In favor 
of the commission by the employer 
gave to the workmen protection and 
indemnity while working upon the 
owner’s mine and In that way was 
not only intended to be, but actually 
was, of benefit to the owner of the 
property in so far as it relieved such 
workmen from the risks of loss be¬ 
cause of accidental injury arising in 
the course of such employment not 
caused by the negligence of a third 
person other than a fellow servant, 
and also of such risks of loss to 
which the workmen's own negligence 
contributed or which was caused by 
a fellow servant’s negligence. We 
think that a workman so favored is 
able to and does give better and 
more satisfactory service than one 
hemmed about by the restrictions of 
the common law or even those still 
effective under the employers' lia¬ 
bility law.” 

Or.—^Blll White's Marker v. Dixie 
Creek Gold Mining Co., 80 F.2d 
712, 713. 

^'SflleclLaiilcB’ liras’* 

(1) The validity of •‘mechanics' 
lien'’ statutes against the objection 
that they amount to a taking of 
property without due process of law 
has been upheld. 

Cal.—^Hazard, Gould & Co. v. Rosen¬ 
berg, 170 P. 612, 177 Cal. 295— 
Hollenbeck-Bush Planing Mill Co. 
V. Amweg, 170 P. 148, 177 CaL 
159, 

40 C.J. p 47 note 9. 
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(2) Statute subjecting to mechan¬ 
ic's lien only house, building, etc 
erected, constructed, etc., at instance 
of one not owner of land, unless done 
by owner’s written consent, is not 
invalid as depriving owner of prop¬ 
erty without due process. 

Miss.—Chears Floor & Screen Co. v. 
Gidden, 131 So. 426, 159 Miss. 288* 

7. Cal.—^Hazard, Gould & Co. v. 
Rosenberg, 170 P. 612, 177 Cal! 
295—^Hollenbeck-Bush Planing Mill 
Co. V. Amweg, 170 P. 148, 177 Cal, 
159. 

As against owner permitting another 
to make improvement 

(1) The owner is not deprived of 
his property without due process 
where the statute is construed to 
permit a lien as against owner al¬ 
lowing another to make improve¬ 
ment. 

Ill.—Cooper V. Palais Royal Thea¬ 
tre Co., 242 Ill.App. 184. 

(2) On the other hand that part of 
statute authorizing lien on, and re¬ 
moval of buildings, fixtures, machin¬ 
ery, etc., from, land for work done 
or material furnished in mere recon¬ 
struction, alteration, or repair there¬ 
of under contract with lessee only, is 
unconstitutional as authorizing tak¬ 
ing of owner’s property without due 
process of law. 

Mo.—^Masterson v. Roberts, 78 S.W. 
2d 856, 336 Mo. 168, 97 A.U.R 862. 

(3) So, such a statute, if construed 
to create a mechanic’s lien on the 
entire residence owned by wife for 
materials furnished husband on his 
own account in constructing addi¬ 
tional room, would be unconstitution¬ 
al as taking property without due 
process. 

Miss.—Chears Floor & Screen Co. v. 
Gidden, 131 So. 426, 159 Misa 288. 

Water cliarges 

A provision of a charter making 
water charges a lien on the property 
to which the water is furnished, al¬ 
though the meters were installed at 
the request of a tenant, does not 
deprive the property owner of prop¬ 
erty without due process of law in 
violation of U.S.Const. Amend. 14, 
§ 1 . 

U.S.—^Dunbar v. City of New York, 
N.T., 40 S.Ct. 250. 261 U.S. 516. 
64 KEd. 384. 

8. Ill.—Catherwood v, Morris, 195 
N.E. 519, 360 Ill. 473. 

Mo.—^Noell V. Missouri Pac. R Co.i 
74 S.W.2d 7. 335 Mo. 687, 94 AL-R 
684, followed in 74 S.W.2d 14. 
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to creditors of a bank for collections on collaterals 
by a statute giving discharged employees a lien on 
the property of the employer for accrued wages 
by a statute requiring corporations to pay their 
employees at least once a month the wages earned 
during the preceding month, and providing that the 
violation thereof shall entitle an employee to a lien 
for wages on the property of the corporation taking 
precedence of all other liens except recorded mort¬ 
gages or deeds of trust by a statute giving a 
thresher^s lien on the grain threshed, and declaring 
the lien superior to all other liens except those 
given for seed grain by a statute giving a lien 
on a threshing machine to one employed on or about 
itjis by a statute providing for a lien in favor of 
employees working in drilling operations by a 
statute giving a lien on logs drifting on another’s 
land,**^^ or by a statute providing for the erection 
of a partition fence, giving a lien where the fence 
was built by the township trustee after default of a 
landowner, and prescribing proceedings for fore¬ 
closure.^® 

Also the requirement of due process is not in¬ 
fringed by a statute making an attachment a lien on 
all defendant’s real estate, although the officer fails 
to attach the same, and authorizing the court to 
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order the clerk to amend the return by annexing 
a description of such land, and making the judgment 
a lien on defendant’s land acquired before or after 
the entry thereof by a statute requiring that bond 
for performance of building contract shall include 
guaranty that contractor will make payment to ma¬ 
terialmen ‘ and laborers, and, if such provision is 
omitted, bond should inure to protection of material- 
men and laborers as if provision were expressed;^* 
by a statute giving a garage keeper a lien on a motor 
vehicle for storage, repairs, accessories, and sup¬ 
plies, even after it has left the possession of the 
garage keeper or by a statute giving a lien on 
motor vehicles for damages to person or property, 
and giving the right to attach therefor as provided 
by the law for attachment, excepting where the 
motor vehicle has been stolen from under secure 
lock.2® A statute declaring funds paid to subcon¬ 
tractors for the improvement of realty to be trust 
funds, applicable first to the payment of laborers 
and materialmen is not unconstitutional as depriv¬ 
ing the subcontractors of property without due proc¬ 
ess of law ;2i nor is a statute so invalid in creating 
a lien and providing for the withholding of money 
due public contractors to pay claims of laborers 
and materialmen.22 


N.J.—Ferraro v. City Hall Garage, 
109 A. 358, 359, 94 N.J.Law 209. 

Baasooi for mle 

“The statute does not prevent the 
litigants from settling their diffi¬ 
culties between themselves. They 
are at liberty to do so if they see 
fit But when litigants undertake to 
settle their matters in dispute, they 
must take notice that their contro¬ 
versy has been made the subject of 
judicial inquiry and action, and that 
any lien or right which has accrued 
thereby to the plaintilTs attorney, 
by the statute, cannot he defeated 
by their action.*' 

N.J.—^Ferraro v. City Hall Garage, 
supra. 

Trosi date of Issnasice of snmmons 

A statute giving attorney a lien 
from issuance of summons and be¬ 
fore summons is served, does not 
deny due process, since filing of com¬ 
plaint and issuance of summons 
thereon constitute constructive no¬ 
tice, it being only when property is 
taken without any notice actual or 
constructive that the taking offends 
due process. 

—^Union Sawmill Co. v. Pace, 
Campbell & Davis, 260 S,W. 428, 
1*63 Ark. 698. 

9, Ga.—Collins v. American Exch. 
Nat. Bank of New York, 93 S.R 
880, 147 Ga. 273. 

Id. Idaho.—Olson v. Idora Hill Min. 
Co., 155 P. 291, 28 Idaho 604. 

I6A axs.—66 


Property of another 

That drilling equipment may be 
taken for another's debt under stat¬ 
ute providing employee’s lien does 
not render act unconstitutional. 
Ark.—^Pilcher v. Parker, 293 S.W. 
738, 173 Ark. 837. 

11. XJ.S.—Skinner v. Garnett Gold- 
Min. Co., C.C.Cal., 96 F. 735, 

12. Minn.—^Phelan v. Terry, 112 N. 
W, 872, 101 Minn. 454. 

12 C.J. p 1249 note 44. 

13. Cal.—^Lambert v. Davis, 48 P. 
123, 116 Cal. 292. 

1-A Ark.—^Pilcher v. Parker, 293 S. 

W. 738, 173 Ark. 837. 

Lia.—Sargent v. Freeman, 16 So. 2d 
737, 204 La. 997. 

15- ir.S.—^Henry v. Roberts, C.C.Md., 
50 P. 902. 

13. Ind.—Collins v. Wilber, 89 N.B. 
372, 173 Ind. 361. 

17. N.J.—^Weeks v. Weeks, 75 A. 
479, 79 N.J.Law 280. 

IS. U.S.—^Hartford Accident & In¬ 
demnity Co. V. N. O. Nelson Mfg. 
Co., Miss., 64 S.Ct 392, 291 U.S. 
352, 78 L.Ed. 840. 

IS- N.J.—Crucible Steel Co. of 
America v. Polack Tyre Co., 104 A. 
324, 92 N.J.Law 221. 

Sale authorised 

A statute authorizing the sale of 
an automobile to enforce a lien for 
repairs and storage by advertisement 
of sale six days before the sale is 
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made in a paper of general circula¬ 
tion at the place where the materials 
were furnished or the labor perform¬ 
ed is not invalid as denying due 
process of law. 

Ky.—Willis V. La Fayette-Phcenix 
Garage Co., 260 S.W. 364, 202 Ky. 
554. 

Pixing time for sale mmeoessazy 

Such an act does not deprive the 
owner of a motor vehicle of prop¬ 
erty without due process of law, in 
that it does not provide the time 
when or within which one having a 
lien for repairs, etc,, shall sell. 
N.J.—Crucible Steel Co. of America 
V. Polack Tyre Co., 104 A, 324, 92 
N.J.L«,w 221. 

20. S.C .—Bx parte Maryland Motor 
Car Ins, Co.. 108 S.E. 260. 117 S. 
C. 100—^Merchants* & Planters’ 
Bank v. Brigman, 91 S.R 332, 10$ 
S.a 362, RR.A-1917E 925, 

2L N.Y.—People v. Levitt, 260 N.Y. 
S. 458, 145 Misc. 621. 

22. Tex.—-Winder Bros. v. Sterling, 
14 S.W.2d 802, 118 Tex. 268. 
Statute held not discriminatory 
The statute providing for lien for 
material furnished subcontractor for 
forms or form work in concrete con¬ 
struction is not invalid as **discrim- 
inatory** or as violating “due proc¬ 
ess of law" on theory that statute 
discriminated in favor of those fur¬ 
nishing material for form work for 
concrete construction and against 
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The fact that the reasonable cost of fighting a thereof by the pledgor constitutes larceny at corn- 
forest fire starting on one’s land may exceed the mon law, or where a prior statutory lien exists 

value of such land does not render a statute creating violates due process of law when applied to the 

a lien on the land for such costs if the owner fails personal property of a person pledged by someone 
to comply with the provisions of the statute with without authority.^6.5 
respect to controlling such fire violative of the due . 

process guaranty.^® ■ 

not violate the due process re- 

A statute giving innkeepers or boarding house qtiirements if made to operate prospectively so as 
keepers a lien on the personal property of their priority only as claims or liens vesting 

guests is valid and the same has been held true passage of the statute.27 Due process of 

of a statute giving such a lien on the property of requirements are not violated by a statute giv- 

third persons in possession of the guest, although ^ labor or materials furnished on chat- 

there is authority to the contrary.^® possession of a person, under an agreement 

for purchase, priority over any antedating lienj^S 

A statute giving a pawnbroker a first lien on all by a statute giving surety companies equal prefer- 

pledges, except where the pledging or possession ence rights with depositors of an insolvent bank,*^ 


those furnishing' material to he used 
in construction of building, 
in. —^Douglas Lumber Co. v. Chicago 
Home for Incurables, 43 N.R2d 
535, 380 Ill. 87. 

213. Or.—State v. City of Marshfield, 
259 P. 203, 122 Or. 330—State v. 
City of Marshfield, 259 P. 201, 122 
Or. 330. 

224. IlL—National Malted Food Cor¬ 
poration V. Crawford. 254 HLApp. 
415. 

Iowa.—^Brown Shoe Co. v. Hunt, 72 
N.W. 765, 103 Iowa 586, 64 Am.S. 
R. 198, 39 L.R.A. 291. 

Tenn.—^Nance v. O. K. Houck Piano 
Co., 155 S.W. 1172, 128 Tenn. 1. 
Ann.Cas.l914D 834. 

225. m.—^National Malted Pood Cor¬ 
poration V. Crawford, 254 HLApp. 
415. 

Ma— Lt. E. Lines Music Co. v. Holt, 
61 S.W.2d 326. 332 Mo. 1098—L. E. 
Lines Music Co. v. Holt, 60 S.W. 
2d 32, 332 Mo. 749. 

12 ax p 1249 note 51. 

26. S.D.—^McClain v. Williams, 7$ 
N.W. 930, 11 S.D. 227, 74 Am.S.R. 
791, 49 L.R.A. $10. 

I » iann of boarding hotise keepers and 
innkeepers distlngnlslied 
In this case the court distinguish¬ 
ed the liens of innkeepers and hoard¬ 
ing house keepers^ holding that a 
statute extending the lien of a 
boarding house keeper to chattels of 
a third person brought on the prem¬ 
ises by boarders would deprive the 
owner of such property without due 
process of law. 

N.Y.—Van Laar v. Marchesini, 175 
N.Y.S. 456, 107 Misc, 186. 

26.5 Ind.—^Butler v. Wolf Sussman, 
Inc., 46 N.E.2d 243, 221 Ind. 47, 
145 A.L,Il. 740. 

27. N.D.—^Federal Farm Mortgage 
Corporation v. Falk, 272 N.W. 286. 

Tsloxity over mortgages 
Provision of statute that lien of 
hail Indemnity tax shall be superior 


to all mortgages executed subsequent 
to approval of act, was not uncon¬ 
stitutionally taking of property with¬ 
out due process of law, to persons 
claiming under mortgages executed 
and delivered subsequent to passage 
and approval of statute. 

N.D.—^Federal Farm Mortgage Cor¬ 
poration V. Falk, 270 N.W. 885, 67 
N.D. 154, certiorari denied 68 S.Ct 
24, 302 U.S. 704, 82 L.Ed. 544. 
Preference to depositors for collec¬ 
tion 

Statute giving preference to own¬ 
er of items deposited for collection 
in bank which failed before remit¬ 
tance, although items have been in¬ 
termingled with bank's assets, was 
not denial of due process, as to gen¬ 
eral depositors who deposited funds 
in bank after enactment of statute. 
Wyo.—In re Riverton State Bank, 49 
P.2d 637, 48 Wyo. 372. 

Xhctensioa of lien 

A statute giving preference to 
claims for labor cannot be extended 
to give preference to claims for la¬ 
bor performed under a contract 
made since the enactment over rights 
secured by a contract made prior to 
that time, as this would render it 
unconstitutional. 

Alaska.—^Donaldson v. Henning, 4 
Alaska 642. 

xmrecorded deeds 

A statute making unrecorded deeds 
invalid as against subsequent Judg¬ 
ment creditors was required to be 
construed prospectively since a ret¬ 
rospective construction would de¬ 
prive holders of unrecorded deeds 
of vested rights in realty without 
due process of law. 

Pa.—^Farmers Nat. Bank & Trust 
Co. of Reading, to Use of Adams, 
v. Berks County Real Estate Co., 
5 A.2d 94, 333 Pa. 390, 121 A.L.R. 
905. 

Fxiozity of assessment liens 

(1) Statutes giving priority to as¬ 
sessment liens over other liens ex¬ 
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isting at time of the passage do not 
violate the Fourteenth Amendment 
N.Y.—Thornton v. Chase, 23 N.T S. 
2d 735, 176 Misc. 748. 

(2) The statute providing that 
water rates shall, like other taxes 
and assessments of a city constitute 
a lien on premises supplied with such 
water was not unconstitutional as 
depriving mortgagee of property in 
violation of Fourteenth Amendment 
to federal Constitution by preferring 
the water rate lien over lien of mort¬ 
gages, since the amendment does 
not apply to matters involving taxa¬ 
tion. 

N.Y.—Security Building & Loan 
Ass’n V. City of Oswego, 18 N.T.S. 
2d 511, 259 App.Div. 42, affirmed 
Security Building & Loan Ass'n v. 
Carey, 36 N.K2d 690, 286 N.T. 
646. 

Recordixig Ilea oa certificate of title 

Statute authorizing motor vehicle 
commissioner to record lien and en¬ 
cumbrances against automobfie on 
certificate of title was not unconsti¬ 
tutional as depriving judgment cred¬ 
itor of due process of law because 
it did not provide fer recording of 
judgment lien on title certiflcata 
Fla.—Johnson v. Livingston, 65 Sa 
2d 744. 

28. Kan.—^Hockaday Auto Supply 
Co. V. Huff, 245 P. 1013, 121 Kan. 
113. 

Wash.—Crosier v. Cudihee, 147 P. 

1146, 85 Wash. 237. 

As against coaditioaal seller 
Lien Law § 184, creating a lien 
on an automobile for repairs supe¬ 
rior to the property rights and lien 
of a conditional vendor, does not 
contravene the due process clauses 
of state and federal constitutions. 
N.Y.—Terminal & Town Taxi Corpo¬ 
ration V. O'Rourke, 193 N.T.S. 233, 
117 Misc. 761. 

12 C.J. p 1249 note 48 [aj. 

29. Okl.—State v. Johnson, 215 P. 
945, 90 OkL 21, 
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or by a statute making the lien for transporting 
and storing mortgaged chattels at the request of 
a mortgagor in legal possession superior to the 
lien of the mortgagee.^O Under prorating attach¬ 
ment statutes, an attachment creditor does not 
get an unqualified vested lien, the provision per¬ 
mitting nonattaching creditors to share pro rata 
with attaching creditors not being a denial of due 
process as to the latter, even though no notice or 
proceeding against him is provided by the statute.3l 
That refunding bonds issued to redeem outstanding 
bonds of a drainage district will constitute a lien 
against property within the district for a greater 
length of time than the lien of the outstanding 
bonds does not deprive the owners of such property 
without due process of law.32 

Statutes providing for recording of instruments 
to make effective the lien as to third persons do 

so. Minn.— Monthly Installment 

Loan Co. v. Skellet Co., 144 N.W. 

750, 124 Minn. 144. 

31. Idaho.—Grreene v. Kice, 186 P. 

249, 251, 32 Idaho 504. 

Tested rights not impaired 

‘TJnder attachment statutes con¬ 
taining a prorating provision, the 
attaching creditor does not get an 
unaualifled vested lien, but the lien 
that he does take by virtue of his 
attachment is taken subject to the 
provision that under certain circum¬ 
stances other creditors who proceed 
to judgment and come within the 
terms of the statute will be entitled 
to share in the proceeds of the at¬ 
tached property pro rata. The pro¬ 
rating provision does not deprive the 
attaching creditor of a vested right, 
and we therefore hold that the con¬ 
stitutional provision securing due 
process of law is not involved.** 

Idaho.—Greene v. 

32. Idaho.—Sebern v. Cobb, 238 
1023, 41 Idaho 386. 

33. N.C.—W, H. Applewhite Co. 

Etheridge, 187 S.E. 588, 210 N.C. 

433. 

CSiattel mortgage 

Virginia law rectuiring recording 
of chattel mortgages executed in an¬ 
other state on personalty removed 
into Virginia was not unconstitu¬ 
tional as depriving lienholders in 
other states of property without due 
process of law, since legrislature has 
complete control over registration, 
and exercise of power to pass, re- 
I>eal, or modify registration laws 
cannot be deemed interference with 
vested rights. 

N.C.—W. H. Applewhite Co. v. Eth¬ 
eridge, supra. 

OoaditioixAl sales oontract 

Statute reauiring recording of con¬ 
ditional sales contracts of mining 
equipment does not violate due proc- 


not deprive the lienor of property without due 
process of law.®* 

Lien rights constitute property rights of which 
the lienor cannot be deprived without due process 
of law.®^ Hence, any newly created lien, if given 
a preference over other liens already vested or 
in existence, constitutes a violation of the due proc¬ 
ess guaranty.®^ Similarly, if at a given time as the 
law then stood a lien existed which had priority 
over unsecured claims, a statute which attempts to 
create a lien in favor of an unsecured claim with 
priority over the existing Hen constitutes such a 
violation.*® However, reduction by the court of 
an attome/s contractual fee and lien and fixing a 
reasonable compensation for services rendered, pur¬ 
suant to a provision of the Bankruptcy Act giving 
power to the court to scrutinize all agreements in 
connection with the administration of the insolvent 

tion, satisfies requirements of due 
process of law. 

Cal.—Scheaa v. Robertson, 238 P.2d 
982, 38 Cal.2d 119. 

3S. N.D.—Federal Farm Mortg. 

Corp. V. Berzel, 291 N.W. 550, 69 
N.D. 760. 

Oarage Hen 

An act purporting to give garage 
keeper lien for charges superior to 
that of previously recorded chattel 
mortgage, is violative of due process 
clause. 

HL—^Jensen v. Wilton E. Wilcox 
Lumber Co.. 129 N.E. 133. 295 DI. 
294. 

Tax lien 

A statute making motor fuel taxes 
due the state a preferred lien first 
and prior to all other preexisting 
liens, on all property of motor fuel 
distributor used in his business as 
a distributor. Is not unconstitutlon- 
aL 

Tex.—State v, Dowman. 133 S.W.2d 
962. 134 Tex. 475—State v. Wynne, 
133 S.W.2d 951, 134 Tex. 456. ap¬ 
peal dismissed 60 S.Ct. 980, 310 
XJ.S. 610, 84 KEd. 1388, rehearing 
denied 60 S.Ct 1094, 310 U.S. 659, 
84 Ii.Ed. 143S. 

IdML in favor of miudclpallty 
The provision of a statute which 
gives lien of judgment obtained by 
city in proceeding for demolition of 
an unsafe building priority over ex¬ 
isting mortgages and liens except 
and assessment liens, is not un¬ 
constitutional as taking property 
without **due process of law**. 

N.Y.—Thornton v. Chase, 23 N.T.S. 
2d 735. 175 Misc. 748. 

38. Extension of limitations 

Where 1882 statute giving person¬ 
al injury Judgments against rail¬ 
roads priority over railroad mortga¬ 
ges required personal injury aotioa 
to be brought within year. 1930 stat- 


ess clause, since mining is proper 
subject of classification. 

U.S.—In re Great Western Petroleum 
Corporation, D.C.Cal., 16 F.Supp. 
247. 

Cal.—^Wheeler v. Kraner, 69 P.2d 
881, 21 Cal.App.2d 460. 

34. U.S.—Security-First Nat. Bank 

of Lios Angeles v. Rindge Land & 
Navigation Co., C.C.ACal., 85 P. 
2d 657, 107 ALJEL 1240, rehearing 
denied 86 P.2d 3, 107 A.L.R. 1256, 
certiorari denied Rindge Land & 
Navigation Co. v. Security-First 
Nat. Bank of Los Angeles, 57 S,Ct. 
315, 299 U.S. 613, 81 L.E(L 462, re¬ 
hearing denied 57 S.Ct. 430. 300 U. 
S. 686. 81 L.Ed. 888. 

Bankruptcy Act § 77B 

Corporate reorganization provi¬ 
sions of Bankruptcy Act 5 77B, pro¬ 
viding for adjustment of claims of 
nonassenting creditors who had con- 
supra. j tractual right to retain lien on prop- 
p erty until indebtedness secured was 
paid and to have mortgaged property 
devoted primarily to satisfaction of 
• debt, were held to deny due process. 
U.S.—^Louisville JFoint Stock Land 
Bank v. Radford, 56 S.Ct. 854, 295 
U.S. 656, 79 L.Ed. 1593, 97 AL.R. 
1106. 

In re Tennessee Pub. Co., C.C.A. 
Tenn., 81 P.2d 463, affirmed 57 S. 
Ct 85. 299 U.S. 18. 81 L.Ed. 13, 
Assessment bonds and Hens 

Enactments providing that liens 
to secure payment of public im¬ 
provement assessments would be 
presumed extinguished after four 
years from date of assessment of 
last installment thereof, or four 
years after date lien attached, or on 
a set date, which was a specified 
number of months after effective 
date of the enactments, whichever 
was the latter, as applied to assess¬ 
ment bonds and liens In existence 
prior to effective date of the legisla- 
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estate, does not deprive the attorney of his property 
without due process of law.^*^ 

The constitutional prohibition is violated by a 
statute providing that, if any property on which a 
lien is claimed shall be sold and so prevented from 
being subjected to satisfaction of the lien, the pur¬ 
chaser shall be liable to the lien claimant for the 
amount which may be adjudged to be due him;^^ 
by a statute providing that any animal in charge 
of a person arrested for cruelty to animals may be 
delivered to certain persons to keep, if no one is 
present to take charge of it, and that all expense 
for keeping shall be a lien on it enforceable by a 
sale under order of a magistrate, on notice directed 
by him, and that the order for sale shall be made on 
application of certain persons, no tkne being fixed 
within which the application or order shall be 
made;23 and by a statute giving a lien for the 
price of any monument or other structure erected 
in a graveyard, and providing that, if the price 
is not paid within a certain time, the seller may, 
without the consent of the owner of the burial 
lot, and without instituting legal proceedings, re¬ 
move the structure after service of notice of lien 
on the superintendent of the graveyard, who is 
required to notify the owner.^o 
' Lien and enforcement distinguished. The cases 
distinguish between creation of a lien and enforce- 
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ment thereof, it generally being held that the fact 
that no notice or hearing is provided for by a 
statute creating a lien before such lien attaches 
does not render such statute violative of due proc- 
ess,4i nor is such a statute so rendered invalid 
because not providing the procedure for enforce¬ 
ment of the lien where appropriate procedure is 
available under other provisions of law.42 How¬ 
ever, statutes have been held unconstitutional which 
do not provide for any notice to the owner of the 
property on which the lien is to attach, and which 
afford him no means or method of protecting him¬ 
self against such claim, and do not provide for a 
method of procedure for taking his property for 
such claim by due process of law.-^^ 

Revival of lien, A statute providing for the re¬ 
newal of a mortgage by filing an affidavit purporting 
to extend or to renew it is invalid if intended to 
permit the revival without the owner’s consent of 
a lien which has become extinguished by lapse of 
time>^ 

Who may raise question. In accord with the 
rules determining the persons who may raise con¬ 
stitutional questions discussed supra § 76, only such 
persons whose lien rights are prejudicially affected 
by a change in the law may object to such change as 
a violation of the due process clause.^s 


ute providingr for two-year period 
should not be construed so as to re¬ 
vive judgment creditor’s priority 
right theretofore lost because of de¬ 
lay in bringing action, since, if so 
construed, statute would violate due 
process clause and contract clause. 
U.S.—Link v. Receivers of Seaboard 
Air Line Ry. Co,, C.C.A.Va., 73 F. 
2d 149. 

37. XJ.S.—In re McCrory Stores Cor¬ 
poration, C.C.A,N,T., 91 P.2d 947, 
certiorari denied Cooper v. Irving 
Trust Co., 58 S.Ct. 46, 302 U.S. 
726, 82 L.Bd. 560. 

BeasoxL for role 

A client has the right to discharge 
an attorney and limit his fees to a 
quantum meruit. 

U.S,—In re McCrory Stores Corpo¬ 
ration. C.C.A.N.T., 91 F.2d 947. 

certiorari denied Cooper v. Irving 
Trust Co., 58 S.Ct, 46, 302 U.S. 725, 
82 L.Ed. 660, 

33. Wis.—^Rogers-Ruger Co. v. Mur¬ 
ray, 91 N.W. 657, 115 Wis. 267, 95 
Ain.S.R. 901, 59 L.R.A. 737. 

39. N.J.—Goeller Iron Works v. 
Carey, 77 A. 527, 80 N.J.Law 106. 

40. N.T.—^Brooks v, Tayntor, 40 N. 
T.S. 445, 17 Misc. 634, 

€1. Ark.—Union Saw Mill Co. v. 
Pace, Campbell & Davis, 260 S.W. 
428, 163 Ark. 698. 


Ill.—^Mammina v. Alexander Auto 
Service Co., 164 N.E. 173, 333 Ill. 
158, 61 A.L.R. 649. 

N.J.—-Crucible Steel Co. of America 
V. Polack Tyre Co., 104 A. 324, 92 
N.J.Law 221. 

Tex.—^Anderson v. Brandon, 47 S.W. 

2d 261, 121 Tex. 188. 

Piling of lien statement 

Statute creating lien on account of 
bank stockholder’s liability on mere 
filing of lien statement without pre¬ 
liminary notice of hearing, constru¬ 
ed as creating lien against realty, 
title to which stood in name of 
stockholder with resulting trust in 
favor of third party, is not invalid 
as depriving third party of property 
without due process of law. 

Colo.—^Fleming v. McPerson, 28 P.2d 
1013, 94 Colo. 1. 

Sufficient notice 

A statute, as applied to railroad 
company’s mortgages made inferior 
to state’s lien for installments of 
railroad company's share of grade 
crossing elimination expense, in rail¬ 
road reorganization proceedings, is 
not unconstitutional as denying 
mortgagees due process of law be¬ 
cause personal notice was not giv¬ 
en to mortgagees, where, pursuant 
to Public Service Commission’s or¬ 
ders, public notice of hearings was 
given by publication in daily news¬ 
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papers of county wherein elimina¬ 
tion was to take place. 

U.S.—State of N. T. v. Gebhardt, 
C.C.A.Nr.T., 161 P.2d 802. 

42. Colo.—^Fleming v. McFerson, 28 
P.2d 1013, 94 Colo. 1. 

Ill.—^Mammina v. Alexander Auto 
Service Co., 164 N.E, 173, 333 IlL 
168, 61 A.L.R. 649. 

Minn.—^Dimke v. Finke, 295 N.W. 75, 
209 Minn. 29. 

Or.—State ex rel. Veatch v. Frank¬ 
lin, 98 P.2d 724, 163 Or. 600. 

43. Idaho.—^Donovan, etc., Co. v. 
Tri-State Cedar Co., 138 P. 339, 25 
Idaho 462—^Anderson v. Great 
Northern R. Co., 138 P. 127, 25 
Idaho 433, Ann.Cas.l916C 191. 

44. Mont.—Berkin v. Healy, 158 P. 
1020, 52 Mont 398. 

45. Ala.—State ex rel. Highsmith v. 
Brown Service Funeral Co., 182 
So. 18. 

3E5eserve fund for benefit of creditors 
If reserves required to be set up 
by burial insurance companies were 
for benefit of certain specified credi¬ 
tors so as to create a specific lien 
for them or a trust for their protec¬ 
tion, any prejudicial change in the 
law relating to the trust as ajCCectlng 
their rights could only be attacked 
by them, and one who showed no 
special Interest in preserving con- 
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§ 632. -- Liability for Personal Injuries in 

General 

Statutes imposing liability for personal injuries have 
been sustained as not violating the due process of law 
guaranty, even where exemplary damages are allowed. 

In the exercise of the police power of the state 
or other proper legislative power, statutes of vary¬ 
ing kinds imposing liability for personal injuries 
have been enacted and sustained against the objec¬ 
tion that they are violative of the guaranty of due 
process of law.”^^ Among the statutes of this na¬ 
ture which have been so sustained are statutes 
which impose responsibility for injuries on persons 
against whom the common law gives no remedy 
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statutes giving to specified beneficiaries a right of 
action for damages for death by wrongful act,^* 
even though the damages recoverable therein 
amount to more than compensation to the benefici¬ 
ary;^^ statutes giving a right of action in damages 
for mental anguish caused by negligence in the 
delivery of a telegram by telegraph companies, 
and statutes providing that an injured person has 
a direct cause of action against a liability insurer 
of any organization or association not subject to a 
suit for tort.so-5 

Statutes imposing liability for personal injuries 
in cases coming within its terms have been sus¬ 
tained as not violating the due process guaranty. 


tract rights of policyholders could 
not attack the act. 

Ala.—State ex rel. Highsmith v. 
Brown Service Funeral Co., supra. 

46. Death by lire where fire escapes 
not provided 

Act No. 171, 1914, § 4, providing 
that owners of certain buildings 
willfully refusing or failing to pro¬ 
vide fire escapes or to observe or¬ 
ders of state officers for enforce¬ 
ment of act shall be liable for death 
resulting from fire, does not violate 
La-Const. art, 2, and U.S.Const. 
Amend. 14, by denying due process 
of law. 

La.—^Dotson v. Louisiana Central 
Lumber Co., 80 So. 205, 144 La. 7$. 
Dlahility on bond for blasting oper- 
ations 

An ordinance requiring bond for 
blasting operations, and giving an 
action thereon to persons injured by 
use of explosives, was held not vio¬ 
lative of due process. 

Mo.—Kansas City ex rel. Barlow v. 
Robinson, 32 S.W,2d 1076, 322 Mo. 
1050—Kansas City ex rel. Barlow 
V. Robinson, 17 S.W.2d 977, 322 
Mo. 1060. 

47. N.T.—Bertholf v. O'Reilly, 74 N. 

T. 609, 30 Am.R. 323. 

48. U.S.--U. S. Cast Iron Pipe & 
Foundry Co. v. Sullivan, C.C.A. 
Ala., 3 F.2d 794, certiorari denied 
45 S.CL 514, 268 U.S. 696, 69 L.Ed. 
1162. 

Ga,—^Western & A. R. R. v. Michael, 
172 S.E. 66, 170 Ga. 1. appeal dis¬ 
missed 54 S.Ct. 530, 291 XJ.S. 649, 
78 L.Ed. 1044, rehearing denied 64 
S.Ct, 560, 291 U.S. 654, 78 L,Ed. 
1044--Western & Atlantic R. Co. 
V, Michael, 165 S.E. 37, 175 Ga. 1. 
Mo.—Shaffer v. Chicago, R. I. & P. 

R, Co., 254 S.W. 257. 300 Mo. 477, 
affirmed Chicago. R. I. & P. R 
Co. V. Shaffer. 44 S.Ct 228, 263 U. 

S. 687, 68 LuEd. 607. 

12 C.J. p 1243 note 43. 

BexLeficiaory having no claim on dece- 

dent 

Such a statute has been upheld al¬ 


though the recovery may be for the 
benefit of persons who had no legal 
claim on decedent for support. 

Ky.—Owensboro, etc., R. Co. v. Bar¬ 
clay, 43 S.W. 177, 102 Ky. 16, 19 
Ky.L. 997. 

49. U.S.—^U. S. Cast Iron Pipe & 
Foundry Co. v. Sullivan, C.C.A. 
Ala, 3 F.2d 794, certiorari denied 
45 S.Ct 514, 268 U.S. 696, 69 L. 
Ed. 1162. 

Ga—^Western & A R- Co. v. Michael, 
165 S.E. 37, 175 Ga 1. 

Mo.—Shaffer v. Chicago, R. I. & P. 
R. Co., 254 S.W, 257, 300 Mo. 477, 
affirmed Chicago, R. I. & P. R. Co. 
V. Shaffer, 44 S.Ct 228, 263 U.S. 
687, 68 L.Ed. 507. 

Beason for mle 

“The aim of the statute . . . 

is to strike at the evil of the negli¬ 
gent destruction of human life, by 
imposing liability upon those who 
are responsible therefor. It is not 
beyond the power of the Legislature 
to attempt to preserve human life 
by making homicide committed by 
ordinary or simple negligence expen¬ 
sive; and the Legislature may pass 
a statute authorizing a person de¬ 
pendent upon the person killed to 
recover more than the loss sustain¬ 
ed by such dependent, and may en¬ 
act a penalty in addition to such 
loss, the same to go to such depend¬ 
ent. Such a statute does not vio¬ 
late the due process . . • 

clause of the Constitution of the 
United States.” 

Ga.—^Western & Atlantic R. Co. v. 
Michael. 165 S.E. 37, 175 Ga. 1. 

Poz simple negligence 
Ga.—Western & Atlantic R. Co. v, 
Michael, supra. 

Penalty for causing death 

(1) It is within the oomi>etency of 
the legislature to make the wrong¬ 
doer causing death liable for puni¬ 
tive or exemplary damages without 
thereby violating the due process 
guaranty. 


U.S.—^U. S. Cast Iron Pipe & Foun¬ 
dry Co. V. Sullivan, C.C.AAla., 3 F. 
2d 794, certiorari denied 45 S.Ct. 
514, 268 U.S. 696. 69 L.Ed. 1162. 

(2) Rev.St.l919 § 4217, imposing a 
penalty of from two thousand dol¬ 
lars to ten thousand dollars, in the 
discretion of the jury, on the rail¬ 
road company for death from em¬ 
ployee's negligent operation of train, 
does not contravene the due process 
clause of U.S.Const, Amend. 14. 

Mo.—Shaffer v. Chicago, R. I. & P. 
R. Co., 254 S.W. 257, 300 Mo. 477, 
affirmed Chicago. R. I. & P. R. Co. 

V. Shaffer, 44 S.Ct. 228, 263 U.S. 
687, 68 L.Ed. 507. 

50). S.C.—Melvin v. Western Union 
Telegraph Co., 138 S.E. 673, 140 S. 
C. 244. 

“This legislation deprives tele¬ 
graph companies of no right Its 
design is to compel the performance 
of a duty imposed by law and their 
own contract They have no right 
to be negligent in the conduct of 
their duties and business, which so 
largely affects tlie public welfare. 
It is neither arbitrary nor oppres¬ 
sive that they shall be liable for 
such damages, including mental suf¬ 
fering, as a competent legal tribun¬ 
al shall determine to be the result of 
their negligence,” 

S.C.—Simmons v. Western Union 
Tel. Co.. 41 S,E. 521, 522, 63 S.C. 
525. 

ZTotice that ininxy would result un¬ 
necessary 

That the mental anguish statute 
does not require that the telegraph 
company have notice that delay in 
delivery of the message would re¬ 
sult in injury does not render the 
statute bad as violative of the due 
process clause. 

S.C.—Melvin v. Western Union Tele¬ 
graph Co., 138 S.E. 673. 140 S.C. 
244. 

50.5 U.S.—Michael v. St. Paul Mer¬ 
cury Indem. Co., I>.C.Ark., 92 P. 
Supp. 140. 
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even though providing for, or allowing the recov¬ 
ery of, exemplary damages,as, for example, in 
an action for assault and battery,52 or allowing, and 
fixing within set limits, damages for the loss of 
society.^^ 

In accord with the general rule stated in § 575, 
supra, to the effect that the liberty to, contract is 
subject to reasonable restraint in the interest of 
public welfare, a statute limiting the right to settle 
causes of action for personal injuries has been 
held not to deprive persons liable for such injuries 
of property without due process of law.^^ 

Defenses. A provision leaving to the jury as a 
question of fact in all cases the defense of contribu¬ 
tory negligence or assumption of risk is not vio¬ 
lative of the constitutional guaranty.®® 

§ 633. - LiabiKty for Injuries to Passen¬ 

gers 

Consistent with due process of law, liability may be 
Imposed on railroad companies for injuries to passengers. 

Consistent with due process of law, railroad com¬ 
panies may be made liable for injuries to passen¬ 
gers except where the injury arises from the 
criminal negligence of the person injured, or re¬ 
sults from the violation of some expressed rule 


or regulation of the companies actually brought 
to the passenger^s notice.®® 

§ 634. - Liability for Injuries to Em¬ 

ployees Generally 

a. In general 

b. Employers^ liability acts 

c. Workmen's compensation acts 

a. In General 

The legislature may, consistent with due process, 
alter the common-law liability of an employer for Injuries 
to his employees even though it thereby imposes a liablU 
Ity not theretofore existing. 

As shown in the C.J.S. title Master and Servant 
§ 173, the legislature may in the public interest alter 
the rules of law relative to an employer’s liability for 
personal injuries to his employees arising out of, 
or in the course of, employment, such a change 
even though imposing a liability on the employer 
not theretofore existing, not constituting of itself 
a violation of the due process clauses of the state 
and federal constitutions. Thus, it is within the 
power of the legislature, consistent with due proc¬ 
ess, to impose liability on an employer for injuries 
to his employees caused by the negligence of the 
employer or his agents or employees, without re¬ 
gard to defenses based on contributory negligence, 
assumption of risk, or the fellow servant rule.®^ In 


51. Vt.—^Niebyski v. Welcome, 108 
A, 341, 93 Vt 418. 

Xbeckless, willful, or xnaUcious act 
A statute allowing- punitive or ex¬ 
emplary damages where the wrong¬ 
ful act W8LS reckless, willful, or 
malicious does not deprive defendant 
of property without due process of 
law. 

S.C.—^Hull V. Seaboard Air Line R, 
Co., 57 S.E. 28, 76 S.C 278, 10 L. 
R.A..N.S., 1213. 

52. Vt—^Niebyski v. Welcome, 103 
A, 341, 93 Vt 418. 

53. Wis.—Cameron v. Union Auto¬ 
mobile Ins. Co., 246 N.W. 420, 210 
Wis. 659, rehearing denied 247 N. 
W. 453, 210 Wis. 659. 

ObJcctioiL that such loss not meas¬ 
urable rejected. 

Wis.—Cameron v. Union Automobile 
Ins. Co., supra. 

54. N.D.—^Peterson v. Panovitz, 243 
N.W. 798, 62 N.D, 828, 34 A.L.R. 
1290. 

Zhuing disability 

A statute making voidable the set¬ 
tlement of a cause of action for per¬ 
sonal injuries while the injured par¬ 
ty is under disability or within spec¬ 
ified time of the date of injury does 
not deprive the person liable of prop¬ 
erty without due process of law. 
NJ>.—^Peterson v. Panovitz, supra. 


55. U.S.—Chicago, K. I. & P. By. 
Co. V. Cole, Okl., 40 S.Ct. 68, 251 

U. S. 54, 64 L.Bd. 133. 
Contributory negligence assumed 

Okl.Const. art. 23 § 6, providing 
that the defense of contributory neg¬ 
ligence or assumption of risk shall 
in all cases be a question of fact, 
and at all times left to the jury, was 
not violative of U.S.Const. Amend. 
14. in its application to a railroad 
whose train killed plaintiff’s dece¬ 
dent when he stepped on its track as 
a train was approaching in full 
view, the railroad not being entitled 
to complain that its chance to pre¬ 
vail on a certain ground was dimin¬ 
ished, when the ground might have 
been altogether removed. 

U.S.—Chicago, R. I. & P. Ry. Co. v. 
Cole, supra. 

55. U.S.—Chicago, etc., R. Co. v. 
Eaton, Neb., 22 S.Ct. 228, 183 U.S. 
689, 46 L.Ed. 341. 

Clark V. Russell, Colo., 97 P. 
900, 38 C.C.A. 541. 

2 C.J. p 1245 note 88. 

Liability of railroad companies gen¬ 
erally see infra § 641. 

57, Ark.—Standard Pipe Line Co. 

V. Burnett 66 S.W.2d 637, 188 Ark. 
491, certiorari denied 64 S.Ct 857, 
292 U.S. 649, 78 L.Ed. 1499. 

Railroad companies 

(1) Railroad companies may be 
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made liable to their employees for 
all damages occasioned by negligence 
or mismanagement of their agents, 
regardless of any defense based on 
contributory negligence, assumption 
of risk, or the fellow-servajit rule. 
Pla—^Florida East Coast R. Co. v. 
Lassiter, 60 So. 428, 58 Fla. 234, 
19 Ann.Cas. 192. 

Ga.—^Washington v, Atlantic Coast 
Line R. Co., 71 S.E. 106$, 136 Ga. 
638, 38 L.R.A.,N.S.. 867. 

12 C.J. p 1245 note 39. 

(2) Civ.Code 1910 § 2782, provid¬ 
ing that common carriers by rail¬ 
road shall be liable for wrongful 
death to the next of kin of the em¬ 
ployee killed, where there is no wid¬ 
ow or husband or child or children 
of such employee, does not deprive 
the railroad company of due process 
of law. 

Ga,—Georgia Southern & P. R. Ca 
V. Adkins, 120 S.E. 610, 156 Ga. 
826. 

Object of statute abolisOilng fellow- 
servant rule 

The object of L., 1907, p 495 c 254, 
imposing liability on railroad com¬ 
panies for injuries to their employ¬ 
ees, caused in whole or in greater 
part by the negligence of coemploy¬ 
ees, etc., is to attain reasonable 
protection to railroad employees, and 
to secure the safety of the public 
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like manner stipulations in contracts of employ¬ 
ment by which the employee releases in advance 
claims for personal injuries which he may sustain 
in the course of employment may be forbidden.^* 
Also refusal by a commission to issue a policy of 
insurance in the state compensation fund to an em¬ 
ployer is not a denial of due process, where it is 
shown by competent evidence that the employer’s 
business is of such a nature that it is not possible 
to establish an average monthly wage.^s.s 

Outstanding among such statutory changes are 
those known as Workmen’s Compensation Acts 
discussed infra § 634 c, by which the previous 
rights of employee and employer in the case of 
injury to the servant arising out of, or in the course 
of, his employment, are displaced by a new plan 
of compensation. Distinct from these statutes are 
those commonly known as employer’s liability acts 
which while ordinarily recognizing the necessity 
for fault on the part of the employer, have never¬ 
theless abrogated or limited the defenses previously 
available to him. These statutes are discussed infra 
§ 634b. 

As to minor employees. Imposition of liability on 
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an employer of minors without employment certifi¬ 
cates for injuries to such minors docs not deprive 
the employer of property without due process of 
law,^9 but a penalty of additional compensation im¬ 
posed on an employer for failure to secure an age 
certificate is invalid as contrary to due process.^ 

Railroad company under federal control. Impos¬ 
ing liability on a railroad company for injury to an 
employee while the railroad was under federal con¬ 
trol is not a taking of the railroad company’s prop¬ 
erty without due process of law.^® 

Volunteer firemen, A statute providing for pay¬ 
ment by a municipality to representatives of a vol¬ 
unteer fireman who dies from injuries sustained 
in subjugating a fire is not invalid as denying due 
process.®^ 

b. Employee’Liahihty Acts 

The common-law liability of em|>loyers to employees 
may) consistent with due process, be modified by state 
legislation In the nature of employers^ liability acts. 

The common-law liability of employers to em¬ 
ployees may, consistent with due process, be modi¬ 
fied by state legislation in the nature of employers’ 
liability acts,^^ modifying or abolishing defenses 


by imposing’ on railroad companies 
unusual burdens and liabilities, so 
as to secure from them the exercise 
of a degree of care, in the selection 
of competent and careful employees 
for the conduct of the business, com¬ 
mensurate with the danger to the 
employees and the public, and the 
statute is not Invalid as denying to 
railroad companies due process of 
law. 

Wis.—^Kiley v. Chicago, etc., R. Co„ 
119 KW. 309, 120 N.W. 756, 138 
Wis. 215. 

Seg,niriBg loremaa as agent of em¬ 
ployer 

Although Acts Tenn.1915 c. 169, 
requiring the employment of a mine 
foreman in every mine to perform 
statutory duties to keep the mine 
safe for miners, makes the foreman 
the agent of the owner or operator, 
so that the owner or operator, is 
liable under the doctrine of respon¬ 
deat superior to a miner injured 
through the foreman's negligence, 
such act is not invalid as depidving 
the owner or operator of his prop- 
■erty without due process either in 
violation of U.S.Const Amend. 14, 
or the state constitution. 

U.S.—IDucktown Sulphur, Copper & 
Iron Co. V. Galloway, C.C.ATenn,, 
262 F. 669. 

•Safeguarding machinery 

(1) Statutes requiring dwigerous 
machinery to be safeguarded and 
making failure to do so negligence, 
may consist^tly with due process 
provide that the defenses of con¬ 


tributory negligence, assumption of 
risk, and fellow servant rule shall 
not bar recovery. 

U.S.—^Bowersock v. Smith, Kan., 37 
S.Ct. 371, 243 U.S. 29, $1 KEd. 672. 
(2) This is so even as to one who 
under contract with the employer 
was charged with the duty to safe¬ 
guard the machinery. 

U.S.—^Bowersock v. Smith, supra. 
ArMtraxy limitation of faetoal de¬ 
fense 

A provision in a statute that em¬ 
ployer sued by employee cannot in¬ 
voke defense that employee was ex¬ 
posed to hazard of disease in anoth¬ 
er employment more than two years 
prior to date of action, arbitrarily 
limits factual defense which due 
process of law requires should be 
j open to employer for whatever it 
may be worth as evidence. 

Pa—^Rich Hill Coal Co. v. Bashore, 
7 A2d 302, 334 Pa 449. 

Ark.—Standard Pipe Line Co. v. 
Burnett, 66 S.W.2d 637, 188 Ark. 
491, certiorari denied 54 S.Ct. 867, 
292 U.S. 649, 78 L.Ed. 1499. 

Conn.—^Hoxie v. New York, eta, R. 
Co., 73 A. 754, 82 Conn. 362, 17 
Ann.Cas. 324. 

12 C.J. p 1283 note 26. 

Absolute duty may be imposed on 
employer of which he may not re¬ 
lieve himself by contract. 

U.S.—^Bowersock v. Smith, Kan., 37 
S.Ct. 371, 243 U.S. 29, 61 L.Ed. 672. 
BaUxoad employees 

A statute invalidating the contract 
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of the servant of a railroad com¬ 
pany by which insurance is provid¬ 
ed him, and providing that accept¬ 
ance of benefits under a relief fund 
waives the right of action against 
the railroad, and that the bringing 
of such action waives the right to 
benefits, is not void as depriving 
the railroad of Its property without 
due process of law. 

S.C.—^Kecls V. Atlantic Coast Line 
R. Co., 89 S.R 388, 104 S.C. 497. 
58J5 Arlz.—Gene Autry Productions 
V. Industrial Commission. 195 F.2d 
143, 67 Aris. 290. 

59. Ill-—Gill V. Boston Store of 
Chicago, 168 N.E. 895, 337 III. 70, 
59.5 Fla.—^Lollie v. General Am. 
Tank Storage Terminals, 34 So. 
2d 306, 160 Fla. 208. 

GO. Mo.—^Hite v. St. Joseph & G. L 
Ry. Co., 225 S.W. 916, 

Gl. N.T.—In re Totmg’s Estate, 266 
N.Y.S. 632, 148 Misc. 431, revers¬ 
ed on other grounds 272 N.Y.S. 
167, 241 App.Div. 1S8. 

G2. U.S,—^Arizona Copper Co. v. 
Hammer, Ariz., 39 S.Ct. 558, 260 
U.S. 400, 63 KEd. 1058, 6 AL-R. 
1537, motion denied Ajtrizona Coi>- 
per Co. V. Hammer, 40 S^Ct. 12, 64 
L.Ed. 1058. 

Ariz.—Swansea Liease* Inc., v. Mol- 
loy, 183 P. 740. 20 Ariz. 531—^Unit¬ 
ed Verde Copper Cow v. Wiley, 183 
P. 737, 20 Ariz. 625. 

12 CJ. p 1283 note 21. 

As to employee or representative 
(1) The Employers' Liability Act 
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based on contributory negligence,the fellow-serv¬ 
ant nile,^^ or the doctrine of assumption of risk.®® 
Such a statute has been so sustained against the 
contention that in imposing liability on the employer 
without regard to fault on his part, it violates the 
due process of law guaranty.®® 

c. Workmen’s Compensation Acts 

(1) In general 

(2) Elective acts 

(3) Compulsory acts 

(1) In General 

Change of an employer's liability fop Injuries to em- 
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ployees effected by the Workmen's Compensation Acts is 
not of itself a denial of due process of law, even though 
Imposing liability on the employer regardless of fault 
on his part, and abrogating common-law defenses. 

Outstanding among the statutory changes of an 
employer’s common-law liability for injuries to per¬ 
sons employed arising out of or in the course of 
employment are those effected by the Workmen’s 
Compensation Acts. It may be stated broadly that 
such changes are within the power of the legisla¬ 
ture to make in the exercise of its police powers 
without thereby violating the guaranties of due 
process of law in the state and federal constitu¬ 
tions.®*^ These acts have been sustained under the 


does not deprive a widow of a de¬ 
ceased employee of property without 
due process of law. by reason of its 
depriving her of the right of action 
she had under former law for dam¬ 
ages for wrongful death of her hus¬ 
band. 

La—Colorado v. Johnson Iron 

Works, 83 So. 381, 146 La 68. 

(2) Statute depriving employee of 
his common-law remedy for partial 
injury caused by silicosis, without 
giving him compensation therefor, 
did not deny due process. 

N.T.—Cifolo V. General Elec. Co., 112 
N.E.2d 197, 305 N.T. 209, certiorari 
denied, Cifolo v. General Electric 
Co., 74 S.Ct. 124, 346 XT.S. 874, 98 
L.Ed. 382. 

Slsahill'^ Senefits ILaw 
Under modem concepts of social 
legislation, the Disability Benefits 
Law, providing benefits to employ¬ 
ees for disability not connected with 
their employment, does not deny due 
process. 

N.T.—Kluczynski v. Hospital Serv¬ 
ice Corp. of Western N, T., 123 N. 

T. S.2d 183, 282 App.Div. 276. 

S3. U.S.—^Arizona Copper Co. v. 

Hammer, Ariz., 39 S.Ct. 553, 250 

U. S. 400, 63 L.Ed. 1058, 6 A.L.R. 
1537, motion denied Arizona Cop¬ 
per Co. V. Hammer, 40 S.Ct. 12, 64 
L.Ed. 1058. 

Ill.—Deiheikis v. Link-Belt Co., 104 
N.E. 211, 261 HI. 454, Ann.Cas. 
1915 a 241. 

12 C.J. p 1283 note 24. 

64. U.S.—^Arizona Copper Co. v. 

Hammer, Ariz., 39 S.Ct. 553,* 250 

U.S. 400, 63 L.Ed. 1058, 6 A.L.R. 
1537, motion denied Arizona Cop¬ 
per Co. V. Hammer, 40 S.Ct 12 64 
L.Ed. 1058. 

12 CJ. p 1283 note 22. 

65. U.S.—Arizona Copper Co. v. 

Hammer, supra. 

66. U.S.—Arizona Copper Co. v. 

Hammer, supra. 

67 . U.S.—Cardillo v. Liberty Mut. 
ins. Co., App.D.C., 67 S.Ct SOI. 330 
U.S. 469, 91 KEd. 1028. 


Ariz.—Shaw v. Salt River Valley 
Water Users Ass’n, 213 P.2d 378, 69 
Ariz. 309. 

Ark.—Hagger v. Wortz Biscuit Co., 
196 S.W.2d 1, 210 Ark. 318. 

Iowa.—Corpus Juris Secundum cited 
in Casey v. Hansen, 26 N.W.2d 50, 
57, 238 Iowa 62. 

Mass.—In re Opinion of the Jus¬ 
tices, 34 N.E.2d 62T, 309 Mass. 571. 
N.T.—Schmidt v. Wolf Contracting 
Co., 55 N,T.S.2d 162, 269 App.Div. 
201, followed in Van Gorder v. 
Binghamton State Hospital, 55 N. 
T.S.2d 847, 269 App.Div. 798, Mar- 
owskl V. Socony Vacuum Oil Co., 
55 N,T.S.2d 847, 269 App.Div. 798, 
and Khoob v. Leon Neon Service 
Corp., 55 N.T.S.2d 848, 269 App. 
Div. 798, appeal denied Schmidt v. 
Wolf Contracting Co., 67 N.T.S.2d 
261, 269 App.Div, 870, appeal de¬ 
nied 63 N.E.2d 709, 294 N.T. 973, 
affirmed 65 N.E.2d 568, 295 .N.T. 
748. 

Okl.—^Mid-Continent Petroleum Corp. 
V. Mullen, 245 P.2d 1142, 206 Okl. 
636—Capital Steel & Iron Co. v. 
Puller, 245 P.2d 1134, 206 Okl. 638. 
Or.—^McLean v. State Indus. Acc. 
Commission, 221 P.2d 566, 189 Or. 
405. 

Pa.—^Agostin v. Pittsburgh Steel 
Foundry Corp., 47 A.2d 680, 354 Pa. 
643, 

Tex.—Houston Pipe Line Co. v. Beas¬ 
ley, Civ.App., 49 S.W.2d 950. 
Wash.—Lane v. Department of Labor 
and Industries, 151 P.2d 440, 21 
Wash.2d 420—State ex rel. Crabb 
V. Olinger, 82 P,2d 865, 196 Wash. 
308. 

Wis.—^Bergren v. Staples, 57 N.W.2d 
714, 263 Wis. 477. 

12 C.J. p 1283 note 25, 71 C.J. p 270 
note 225-p 271 notes 26-27. 

As to employee or representatives 

Statute denying common-law re¬ 
covery to parents of injured minor 
employee against subscriber under 
Workmen's Compensation Act does 
not deny due process in destroying 
parents' vested right to services of 
I minor. 


Tex.—^Houston Pipe Line Co. v. Beas¬ 
ley, Civ.App., 49 S.W.2d 950. 

Retired employee on pension 

Provision that no former employee 
who has been retired on pension by 
reason of injury or disability shall 
be entitled to compensation for such 
injury or disability is not an uncon¬ 
stitutional deprivation of vested 
right without due process of law. 
N.J .—Tlynn v. Union City, 108 A.2d 
629, 32 N.J.Super. 618. 

Unreasonable classification 

Clause of act which would have ef¬ 
fect of excluding as employees with¬ 
in act those who at some time dur¬ 
ing their employment are In some 
way engaged in selling newspapers 
or magazines to general public is in¬ 
valid as unreasonable classification in 
violation of due process clause of 
state and federal Constitutions, of 
persons excluded from coverage of 
act. 

N.J.—^De Monaco v. Renton, 113 A 
2d 782, 18 N.J. 352. 

Beanixement as to residency 
Reduirement that employee be res¬ 
ident of state before compensation 
can be recovered for injury or death 
occurring outside the state does not 
amount to denial of "due process of 
law”. 

S.C.—^Tedars v. Savannah River Ven¬ 
eer Co., 25 S.E.2d 235, 202 S.G 363, 
147 A.L.R. 914. 

Excess premiums voluntarily paid 

Excess premiums paid by employ¬ 
ers as contributors to the accident 
fund were not unlawfully exacted 
from the employers in violation of 
the "due process” clauses of the fed¬ 
eral and state Constitutions, where 
the excess premiums were volunta¬ 
rily paid into the state treasury. 
Wash. Mason-Walsh-Atkinson-Kier 

Co. V. Department of Labor and 
Industries, 105 P.2d 832, 5 Wash. 
2d 508. 

Facts determining application ot 
law 

Parties to employment contract 
cannot be subjected to terms of state 
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due process clauses even though the change re¬ 
sults in imposing a liability on the employer with¬ 
out regard to fault on his part,^^ and even though 
they abrogate, modify, or restrict the defenses of 
contributory negligence, assumed risk, and negli¬ 
gence of a fellow servant, or any of them.^9 The 
reason for the latter is that there is no vested inter¬ 
est or property in a mere rule of the common law*^^ 
and that these defenses, being based merely on 
judicial decisions, are within the power of the 
legislature to abolish or to modify.'^l While by the 
weight of authority the three defenses mentioned 
have been regarded as on the same basis, and have 
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been discussed together, the attention of the courts 
has been specifically directed to the defense of as¬ 
sumption of risk in some instances, and it has 
been held that this defense is subject to the legisla¬ 
tive control to a more limited degree than the 
others.'^ 3 

A change in a statute affecting the liability of 
employers creates no enlargement of the primary 
liability, since no new or additional burden is im¬ 
posed, and consequently does not violate the due 
process clause.'^^*^ A statute, however, that is in¬ 
definite, uncertain, and unreasonable is unconstitu¬ 
tional as denying due process of law,^3.io and a 


act without denying: them due proc¬ 
ess of law, unless contract was made 
or actual work was done thereunder 
in state. 

Ga.—Slaten v. Travelers Insurance 
Company, 28 S.E.2d 280, 197 Ga. 1. 

Cramer v. American Mut. Lia¬ 
bility Ins. Co., 47 S.E.2d 926, 77 
Ga.App. 236. 

^Iiotuied” employee 
The statute making: both lending 
employer and borrowing employer 
liable for compensation to loaned 
employee authorizes Industrial Com¬ 
mission to determine liability of 
borrowing employer who is not sub¬ 
ject to the SLCt and who by terms 
of the act is not required to be 
given notice or to have an oppor¬ 
tunity to be heard, and as so con¬ 
strued statute is unconstitutional as 
denying borrowing employer **due 
process of law". 

Wis.—Ocean Accident & Guarantee 
Corp. V. Poulsen, 12 N.W.2d 129, 
244 Wis. 286, 152 A-L.R. 810. 

68. U.S.—Cudahy Packing Co. of 
Nebraska v. Parramore, Utah, 44 
S.Ct 153, 263 U.S. 418, 68 L.Ed. 
366, 30 A.L.R. 632, certiorari de¬ 
nied 43 S.Ct. 94, 260 U.S. 733, 67 
LEd. 487, 30 A.L.R. 532—New 

York Cent R. Co. v. White, N.T., 
37 S.Ct 247. 243 U.S. 188, 61 L. 
Ed. 667. L.R.A.1917D 1, Ann.Cas, 
1917D 629. 

Iowa.—Corpus Jtizis Secundum cited 
in Casey v. Hansen, 26 N.W.2d 50, 
58, 238 Iowa 62. 

Miss.—^Walters v. Blackledge, 71 So. 

2d 433, 220 Miss. 486. 

71 C.J. p 271 notes 26, 27. 

Buie limited 

"The Legislature, within the exer¬ 
cise of its police powers, in enact¬ 
ing a compulsory Compensation Act, 
may . . . Impose liability with¬ 

out fault ... so long as its 
action in that regard is not arbi¬ 
trary, unjust or unreasonable.” 
N.D.—State v. Hagan, 175 N.W. 372, 
373, 44 N.D. 306. 

Becovery limited to actual damages 

Arizona Employers* Liability Act, 
Civ.Code 1913 tit 14 c 6, providing 


that employees in dangerous occupa¬ 
tions, injured without their negli¬ 
gence, may recover the proximate 
damages, to be assessed by jury, Is 
not without due process of law, on 
ground that damages were unlimited, 
for the act limited recovery to the 
actual damages, and assessment by 
Jury is certainly no denial of due 
process of law. 

U.S.—^Arizona Copper Co. v. Ham¬ 
mer. Ariz.. 39 S.Ct. 653, 250 U.S. 
400, 63 KEd. 1068, 6 A.L.R. 1537, 
motion denied Arizona Copper Co. 
V, Hammer, 40 S.Ct 12, 64 L.Ed. 
1068. 

Substitution, of remedy 

A state may, consistently with 
Const. Amend. 14, substitute com¬ 
pulsory compensation for injuries re¬ 
ceived in hazardous employments 
without regard to fault, in lieu of 
common-law actions for damages in 
which common-law defenses are 
available. 

U.S.—Mountain Timber Co. v. State 
of Washington, Wash., 37 S.Ct. 
260, 243 U.S. 219, 61 L-Ed. 685, 
Ann.Cas.l917D 642. 

Blective acts 

(1) The elective acts have never 
been held invalid on this account. 
Ohio.—State v. Creamer, 97 N.E 
$02, 85 Ohio St 349, 39 L.R.A., 
N.S., 694. 

71 C.J. p 272 note 28. 

(2> This is so even though con¬ 
strued to impose liability where a 
diseased bodily condition is accel¬ 
erated to the point where it consti¬ 
tutes a personal injury by reason of 
the strain or exertion of the employ¬ 
ment. 

Mass.—^In re Madden, 111 N.E. 379. 
222 Mass. 487, 497, L.R.A.1916D 
1000. 

71 C,J. p 272 note 29. 

69. U.S.—^Boston & M. R, R, v. Arm- 
burg, Mass,. 62 S.Ct 336, 2S5 U.S. 
334, 76 L.Ed. 729—Hawkins v. 

Bleakly, Iowa, 37 S.Ct 256, 243 
U.S. 210, 61 LuEd. 678, Ann.C&s. 
1917D 637. 

71 aJ. p 274 note 48, 
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XTouliazazdous Industries 

The power of the legislature to ab¬ 
rogate the defenses under discussion 
is not confined to the more hazardous 
industries, but may be lawfully exer¬ 
cised as to those which are less 
hazardous In their nature. 

Wis.—Borgnis v. Falk Co., 133 N.W. 
209, 147 Wis. Z21, 353, 37 L.R.A., 
N.S.. 489. 

7a U.S.—Hawkins v. Bleakly, Iowa, 
37 S.Ct. 255. 243 U.S. 210, 61 L.Bd. 
678—New York Cent R. Go. v. 
White, N.Y.. 37 S.Ct 247, 243 U.S. 
188, 61 UEd. 667, L.R-A.1917D 1. 
Ann.Cas.l917D 629. 

71 C.J. p 276 note 49. 

71- Ill.—Deibeikis v. Link-Belt Co., 
104 N.E 211, 261 IlL 454, Ann.Cas. 
1915A 241. 

71 CJ. p 275 note 60. 

72. Iowa.—Hunter v. Colfax Cons. 
Coal Co., 154 N.W. 1037, 1066, 157 
N.W. 146, 175 Iowa 245, L.R.A. 
1917D 15, Ann.Cas,1917H 803. 

71 C.J. p 275 note 52. 

73. N.Y.—Ives v. South Buffalo R. 
Co., 94 N.E 431, 201 N.Y. 271, 289, 
34 L.R.A.,N.&, 162, Ann.Cas-l912B 
156. 

Agahurt weight of authority 
**As to the right to abolish the 
! defehse of assumption of risk, it is 
enough to say here that the great 
weight of authority is against the 
New York position.” 

N.Y.—Ives V. South Buffalo R. Co., 
94 N.E 431, 201 N.Y. 271, 34 L.R. 
A.,N.S., 162, Ann.Cas.l912B 156. 
Ohio.—State v. Creamer, 97 N.E. 602, 
85 Ohio St. 349, 396, 39 L.R.A., 
N.S., 694. 

73.5 N.J.—J. W. Ferguson Co. v. 
Seaman, 197 A. 245, 119 N.J.Law 
575. 

Peinsod v, L. & F. Const. Co., 4 
A.2d 692, 17 N.J.Misc. 65—Savitt 
V. L. & P. Const Co., 4 A,2d 692, 
17 N.J.Misc. 65, certiorari dis¬ 
missed 8 A.2d 110, 123 N.J.Law 
149. modified on other grounds 10 
A.2d 728, 124 N.J.Law 173. 

73,10 Mich.—^Michigan & Vicinity 
Conference Bd. v. Enterprise 
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statute imposing liability without regard to fault 
on noncasual nonsubscribing employers has been 

held invalid.^3.15 

Due process of law is not denied by placing in the 
hands of an administrative body powers of judi¬ 
cial nature where access to the courts for review 
is available to the parties but where the method 
by which the courts may determine whether findings 
are arbitrary is removed, and the claimant’s right to 
appeal is blocked, there is a denial of due process.'^^*^ 
The fact that the commission which is to hear and 
determine compensation cases is charged with the 
care and custody of the state compensation fund 
does not show that the commission has such an 
interest in reaching a conclusion against claimant 
as to be disqualified and to render the act unconsti¬ 
tutional as a denial of due process.^^ The fact that 
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the commissioners are wholly unfit, either by tem¬ 
perament or character, to hold the positions they oc¬ 
cupy does not render the act imconstitutional as a 
denial of due process.^® 

Provisions relating to the amounts to be awarded 
have been held not to violate due process,'^6-5 and 
awards to certain dependents have been held not 
repugnant to the due process clause, notwith¬ 
standing an illegitimate relationship between the 
beneficiary and the employee.'^Where a minor 
was not bound by an award, because no guardian 
had been appointed, the decision of the board was 
held to deprive the employer of due processJ^-^o 
Workmen’s Compensation Acts fall generally into 
two classes: the elective acts treated,' infra this 
section subdivision c (2), and compulsory acts, 
treated infra subdivision c (3). 


Foundry Co.. 32 N:W.2d 515, 321 
Mich. 265. 

73.15 W.Ta.—Prager v. W. H. Chap¬ 
man & Sons Co., 9 S.E.2d 880, 
122 W.Va, 428, 129 A-Li.R, 1114. 

74. Iowa WoricnwiL’a CompeiLsatloxL 

Act is not violative of the Four¬ 
teenth Amendment, in that it clothes 
an administrative body with an arbi¬ 
trary discretion inconsistent with 
due process of law, where the meas¬ 
ure of compensation is fixed and a 
judicial review is provided on all 
fundamental and jurisdictional ques¬ 
tions. 

U.S.—^Hawkins v. Bleakly, Iowa, 37 
S.Ct. 255, 243 U.S. 210, 61 L..Ed. 
678, Ann.Cas.l917D 637. 

OonuuissioiL invested with dlscretloiL 
Alleged fact that in event of ap¬ 
peal and reversal of commission's 
findings and award of workmen’s 
compensation benefits, interim ex¬ 
penditures by employer or its insur¬ 
ance carrier would be a loss would 
not render statute vesting commis¬ 
sion with discretion to require em¬ 
ployer to furnish medical care be¬ 
fore final court adjudication of lia¬ 
bility for compensation invalid for 
want of due process. 

Ark.—Great Aun. Indem. Co. v. 
Bailey, 254 S.W.2d 322, 221 Ark. 
469. 

BeftLsal to accept flifmiissal of pro¬ 
ceeding 

The refusal of the commission to 
accept claimants* dismissal of pro¬ 
ceeding over objection of alleged 
employer and insurer and subsequent 
denial of compensation on ground 
that deceased was an Independent 
contractor did not violate due proc¬ 
ess or any principle of law that 
would make such refusal and denial 
subject to collateral attack. 

Mo.—^Loudeuslager v. Gorum, 195 S. 
W.2d 498, 355 Mo. 81, certiorari 


denied 67 S.Ct 1301, 331 U.S. 816. 
91 L.Ed. 1834, rehearing denied 67 
S.Ct 1528, *331 U.S. 866, 91 L.Ed. 
1871. 

jrgdlclal determination by referee 
In workmen's compensation pro¬ 
ceeding, referee's statement that only 
state doctors and not referees are 
allowed to fix schedules did not 
amount to deprivation of due process, 
where referee made a judicial deter¬ 
mination on the facts and regarded 
the medical opinion as informative 
in aid of her appraisal of the injury. 
N.T.—^Randall v. Pullman Co., Ill 
N.Y.S.2d 120, 279 App.Uiv. 474, 
appeal denied 112 N.Y.S.2d 781, 
279 App.Div. 1100. 

Bevlew by bo«urd 

Statute permitting Industrial Ac¬ 
cident Board at any time, but not 
oftener than once in six months, on 
application of any party made within 
four years of date of accident, on 
ground of a change in conditions, to 
review any agreement or award, and 
I make an award ending, diminishing, 
or increasing compensation previous¬ 
ly agreed upon or awarded, is not un¬ 
constitutional as denying due process 
of law. 

Idaho.—Wanke v. Ziebarth Const. 
Co., 202 P.2d 384, 69 Idaho 64. 

74,5 Minn,—^Hunter v. Zenith 
Dredge Co., 19 N.W.2d 795, 220 
Minn, 318. 

Wis.—Merton Lumber Co. v. Indus¬ 
trial Commission, 50 N.W.2d 42, 
260 Wis. 109. 

75, Ariz.—^Ison v. Western Vegeta¬ 
ble Distributors, 59 P,2d 649, 48 
Ariz. 104. 

Okl.—Duff V. Osage County, 70 P.2d 
80, 180 OkL 387. 

Witnesses not chosen by interested 
poarty 

Fact that commission believes ex¬ 
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pert witnesses not chosen by inter¬ 
ested party rather than witnesses 
chosen by interested party does not 
show as matter of law that it is not 
fair and impartial as trfer of fact 
so as to render operation of act un¬ 
constitutional as denial of due pn>o 
ess. 

Ariz.—Ison v. Western Vegetable 
Distributors, 59 P.2d 649, 48 Ariz. 
104. 

73. Ariz.—Ison v. Western Vegeta¬ 
ble Distributors, supra. 

76.5 Pa.—Rich Hill Coal Co. v. 
Chesnut, 47 A.2d 801, 356 Pa. 13. 

Awards for injtuy and disflgarenisat 
Where employee was awarded spe¬ 
cific compensation for hand injury 
under statutory provision relating to 
permanent loss of use of hand asnd 
specific compensation for bodily dis¬ 
figurement resulting from same in¬ 
jury, insurer was not taxed twice for 
same injury in violation of Four¬ 
teenth Amendment of United States 
Constitution. 

Mass.—^Morle 3 r*'s Case, 102 NJB.2d 
493, 328 Mass. 148. 

TaJld guide for detennihatio& of 
amousit 

—^Allen V. Glenn L. Martin Co., 
62 A.2d 605, 188 Md. 290, appeal 
dismissed 68 S.Ct. 86, 332 U.S. 749, 
92 L.Ed. 336. 

76.10 Cal.—^Fireman's Fund Indem¬ 
nity Co. V. Industrial Accident 
Commission, 149 P.2d 705, 24 CaL 
2d 942, 

76.15 Miss.—^Pathfinder Coach Divi¬ 
sion of Superior Coach Corp. v. 
Cottrell, 62 So.2d 383, 21$ Miss. 
358. 

76.20 Ill.—Swift & Co: v. Industrial 
Commission, 44 N.B.2d 842, 381 III. 
77. 
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(2) Elective Acts 

The elective acts and particular provisions have 
usually been sustained against the objection that the 
due process of law guaranty is violated thereby. 

The elective or voluntary acts have been uni¬ 
formly upheld as against the contention that they 
violate the Fourteenth Amendment of the consti¬ 
tution of the United States forbidding the depriva¬ 
tion of any person of life, liberty, or property with¬ 
out due process of law,'^'^ and as against the con¬ 
tention that they violate like provisions of the vari¬ 
ous state constitutions;^® and in other cases they 
have been upheld, as against the contention that 
they deny due process of law, without reference 
to federal or state constitutional provisionsNo 
distinction is made in this regard when the employer 
affected is a municipal corporation.®^ Application 
of the act in a manner disregarding contracts en¬ 
tered into between the employer and his employee 
does not deprive the employer of his property with¬ 
out due process of law.®i So, a provision prohibit¬ 
ing the compromise of a claim for compensation un¬ 
der the act without consent of the board or commis¬ 
sion does not constitute a denial of due process.®^ 
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Such statutes have been so upheld even though 
not requiring notice to employees of the election of 
the employer to come within the act®® In fixing 
the scale of compensation, all that is necessary to 
satisfy the due process requirement is that it be 
reasonable and not arbitrary.®^ 

Particular provisions. A prohibition of the set¬ 
tlement of a claim or award under an elective act, 
except as therein provided, is not a denial of 
due process of law,®® nor is a provision that, where 
there are no dependents of a deceased employee, 
the employer or insurance carrier shall pay a stated 
sum into a state fund for purposes provided, for 
the benefit of employees,®® and in such a case, grant¬ 
ing the employer or insurance carrier who was re¬ 
quired to make such payment a cause of action 
against a third person wrongdoer for the amount 
paid,®*^ nor a provision for the trebling of compen¬ 
sation for injury to a minor employee of permit age, 
allowed to work without a permit,®® nor one im¬ 
posing an additional award where death results from 
the employer's failure to comply with a specific re¬ 
quirement, and providing for recoupment of the 
additional award by the employer to the state fund,®® 


77. Mich.—^Massie v. City of Besse¬ 
mer, 266 N.W. 389, 275 Mich. 383. 

Tenn.—Scott v, Nashville Bridge 
Co., 223 S.W. 844, 143 Tenn. 86. 
Wls.—^Pierce v. Barker, 205 N.W. 496, 
138 Wis. 63, affirmed 47 S.Ct. 689, 
274 U.S. 718, 71 L.Ed. 1322. 

71 C.J. p 266 note 80. 

78 , Mich,—Massie v. City of Besse¬ 
mer, 266 N.W. 389, 276 Mich. 383. 

Tenn.—Scott v. Nashville Bridge Co., 
223 S.W. 844, 143 Tenn. 88. 

71 aj. p 266 note 81. 

7^ Mo.—^Kemper v. Gluck, 39 S.W. 
2d 330, 327 Mo. 733, certiorari de¬ 
nied Gluck V. Kemper, 62 S.Ct. 
29, 284 U.S. 649. 76 L.,Ed. 651. 
N.J.—^Doyne v. Stollennan, 181 A. 

68, 3 N.J.Misc. 1171. 

T1 C.J. p 266 note 82. 

Presimtptloxx as to aoceptaaoe of 
compeiLsatioiv xxrovlsioiis 

Where railroad company and its 
employee did not contract heyond 
the Compensation Act, it was pre¬ 
sumed that they had accepted it, 
and hence award of compensation 
for employee’s death did not deprive 
railroad company of its property 
without “due process of law“, not¬ 
withstanding provisions of ipass that 
It was given gratuitously, that rail¬ 
road company was not liable for its 
negligence, and was not a common 
carrier as to the transportation fur¬ 
nished. 

N.J.—^Micleli V. Erie R, Co., 33 A.2d 
586. 130 N.J.Uaw 448, affirmed 37 
A.2d 123, 131 N.J.Law 427. 


80. Colo.—School Dish No. 1 in City 
and County of Denver v. Indus¬ 
trial Commission of Colorado, 185 
P. 348, 66 Colo. 580. 

Mich.—Massie v. City of Bessemer, 
266' N.W. 389, 275 Mich. 383. 

71 C.J. p 266 note 83. 

81. Ind.—Carl Hagenheck & Great 
Wallace Show Co, v. Randall, 126 
N.E. 601, 76 IndApp. 417. 

Stlpnlatiott as to law to govent 
Where employment contract en¬ 
tered into in another state provided 
that rights and liabilities of parties 
should be governed by laws of Dis¬ 
trict of Columbia, award by indus¬ 
trial board of compensation for death 
of employee under Indiana Work¬ 
men's Compensation Act did not de¬ 
prive employer of property without 
due process. 

Ind,—Carl Hagenheck & Great Wal¬ 
lace Show Co. V. Randall, supra. 

83. Ky.—Workmen's Compensation 
Board of Kentucky v. Abbott, 278 
S.W. 633, 212 Ky. 123, 47 AIaR. 
789. 

83. Kan.—Scbmeling v. P, W. Wool- 
worth Co., 21 P.2d 337, 137 Kan. 
673, rehearing denied 26 P.2d 265, 
133 Kan. 281, and appeal dismissed 
64 S.Ct 374, 290 U.S. 605, 78 

630, rehearing denied 64 S.Ct. 463, 
291 U.S. 645, 78 UEd. 630. 

84. La.—Bolden v. Plant Line 
Stevedoring Co., App., 169 So. 189. 

CompesisatloxL iA eKcew of average 
weekly wage 

Statute basing compensation on 
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daily rate of pay and not on average 
weekly wages and limiting weekly 
compensation to twenty dollars was 
reasonable and did not deprive em¬ 
ployer of property without due proc¬ 
ess of law, notwithstanding under 
such statute employer was required 
to pay employee more than em¬ 
ployee’s average weekly wagea 
La-—Bolden v. Plant Line Stevedor¬ 
ing Co., supra. 

Provision as to attorney's fees 3i^ 
arb it r ar y 

Statute requiring employer to pay 
one-half of claimant’s attorney’s 
fees in event of workmen’s compen¬ 
sation award to claimant was not 
based upon some unreasonable de¬ 
lay or willful failure of employer 
and violated due proce^ of law 
clause of federal Constitution. 

Ely.—^Buma v. Shepherd, 264 S.W.2d 
636. 

85. Ky.—^Workmen’s Compensation 
Board of Kentucky v. Abbott, 278 
S.W. 633, 212 Ky. 123, 47 A.LR. 
789. 

88. Arlz.—Home Accident Ina Co. v. 
Industrial Commission of Arlsona, 
269 P. 501, 34 Aria 201. 

Wis.—P. Sturtevant Co. v. O'¬ 
Brien. 202 N.W. S24, 136 Wis. 16. 

Wia—^Verhelst Const. Co. v* 
Galles, 236 N.W. 556, 204 Wia 96. 
88. Wia—Brenner v. Heruben, 176 
N.W. 228, 231, ITO Wia 646. 

71 C.J. p 267 note 89. 

88. Ohio.—State v. Industrial Com¬ 
mission of Ohio^ 156 N.11 107, 116 
Ohio St. 67. 
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nor one requiring a reviewing board to assess cost, 
including a reasonable counsel fee, against insurer 
where insurer has claimed a review and the review¬ 
ing board orders the making or continuation of com¬ 
pensation payments,nor a provision prescribing 
the amount of compensation under which a larger 
amount may be allowed for an injury to a limb or 
other member than for its loss,^ nor one making a 
party liable for compensation to an employee en¬ 
gaged by a contractor,^2 qj. ^ subcontractor,®^ 
nor a provision allowing the employee to elect, in 
case of an injury occasioned by a third person, to 
recover against his employer under the act or to 
proceed against the wrongdoer, and providing for 
the subrogation of the employer,®^ nor the inclusion 
of minors in a requirement that suit be brought 
within one year.®5 A provision making an award 
by the industrial commission conclusive and binding 
as to all questions of fact has been held not to deny 
due process,®® as has a construction of the act so 
as not to grant the same broad review of the award 
of an arbitrator as that allowed in ordinary civil 
cases.®7 

An employee is not denied due process by the 
omission, from provisions for notice of election by 
employers to come within the act, of a requirement 
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that employers of the nonhazardous class give such 
notice.®® A minor is not denied a property right 
and a right of liberty without due process by a pro¬ 
vision that in the employment of a minor a stated 
section of the act shall be presumed to apply unless 
notice that it shall not is given by or to the parent 
or guardian.®® A provision granting the right of 
appeal to a court from a decision of a commission 
when construed as denying a nonresident alien such 
a right, does not deny such alien due process,^ nor 
does a provision for only half compensation to alien 
dependent widows and children, not residents of the 
United States.^ 

A change in the act, in so far as it operates 
retroactively, so as to take away the finality from 
a decision of the board under the prior law that 
all disability had ceased, deprives the employer or 
his insurance carrier of property in violation of the 
constitutional guaranties.® 

(3) Compulsory Acts 

The compulsory compensation acts and particular 
provisions thereof have been sustained in principle un¬ 
der the due process of law clauses. 

Except for a noted case to the contrary,^ com¬ 
pletely compulsory insurance acts,® compulsory con*- 


90. Mass.—Norman's Case, 180 N.E. 
2S8, 278 Mass. 464, 82 A.L,,R, 885— 
Ahmed's Case, 179 N.E. 684, 278 
Mass. 180, 79 A.L.R. 669, followed 
in Butler's Case, 179 N.E. 690, 278 
Mass. 218. 

91. Kan.—Smith v. Cudahy Packing 
Co-, 225 P. 110, 115 Kan. 874. 

92. Mo.—Pruitt v. Harker, 43 S.W. 
2d 769, 328 Mo. 1200. 

Wis.—Great Atlantic & Pacific Tea 
Co. V. Hattie, 236 N.W. 575, 205 
Wis. 7. 

Owner of premises 

Statute making owner of premises 
liable for compensation to independ¬ 
ent contractor’s employee for injury 
was not unconstitutional as arbitrary 
and denial of due process of law. 
Mo.—^Pruitt V. Harker, 43 S.W.2d 
769, 328 Mo. 1200. 

93. La.—Clementine v. Ritchie, 1 
Lia-App. 296, transferred, see, 99 
So. 213, 115 La. 263. 

Contractor whose subcontractor car¬ 
ried no insurance 

Statute making contractor liable 
for compensation due from subcon¬ 
tractor failing to carry insurance 
was not unconstitutional as taking 
of property without due process. 
N.J.—O’Banner v. Pendlebury, 153 
A. 494, 107 N.J.Law 245. 

94. Tenn.—American Mut. Liability 
Ins. Co. V. Otis Elevator Co., 23 
S.W.2d 245, 160 Tenn. 248. 

T1 OJ. p 267 note 95. 


As to employee 

Workmen’s Compensation Act, S 
14, providing that an injured' em¬ 
ployee may at his option claim com¬ 
pensation from his employer or pro¬ 
ceed against a third person liable 
for his injuries, or proceed against 
both hut that he cannot recover 
against both, does not deprive the 
employee of any right in violation 
of the due process guaranty. The 
reason given by the court in this 
case is the elective feature of the 
act, 

Tenn.—^Mitchell v. XJsilton, 242 S.W. 
648, 146 Tenn. 419. 

95. Ala,—^Larry v. Taylor, 149 So. 
104, 227 Ala. 90. 

98. Ga.—City of Macon v. Benson, 
166 S.E. 26, 175 Ga. 502. 

Where court review provided for 
on specified grounds, the act cannot 
be said to deprive one of due proc¬ 
ess of law in making findings of fact 
by the Commission conclusive in the 
absence of fraud. 

Wis.—Borgnis v. Falk Co., 133 N.W. 
209, 147 Wis. 327, 37 L.R.A.,N.S., 
489. 

97. Kan.—Potocan v. Hamilton Coal 
& Mercantile Co., 243 P. 537, 120 
Kan. 326. 

98, Kan.—Schmeling v. P. W. Wool- 
worth Co., 21 P.2d 337, 137 TTat,^ 
573, rehearing denied 26 P.2d 265, 
138 Kan. 281. 


99. N.J.—^Young v. Sterling Leather 
Works, 102 A. 395, 91 N.J.Law 289. 

1. Or.—Liimatainen v. State Indus¬ 
trial Accident Commission, 246 P. 
741, 118 Or. 260. 

2. Ky.—^Maryland Casualty Co. v. 
Chamos, 263 S.W. 370, 203 Ky. 820. 

3. Mass.—Casieri’s Case, 190 N.R 
118, 286 Mass. 50. 

4. N.Y.—^Ives V. South Buffalo R. 
Co., 94 N.E. 431, 201 N.Y. 271, 34 
L.R.A.,N.S., 162, Ann.Cas.l912B 156. 

71 C.J. p 269 note 9. 

Limitatiou of dedsiou 

“With the public policy of New 
York now so definitely aligrned on 
the side of compensation legislation, 
it at least seems reasonable to re¬ 
gard the decision in Ives v. South 
Buffalo R Co.. 94 N.E, 431, 201 N.Y. 
271, 34 L.R.A-,N.S., 162, Ann.Cas. 

1912B 156, as hereafter applicable 
only to the precise matter before 
the court in that case, viz., a stat¬ 
ute imposing liability on the em¬ 
ployer ’without his consent and with¬ 
out his fault.’ ” 

N.Y.—Wasilewski y. Warner Sugar 
Refining Co.. 149 N.Y.S. 1035, 87 
Misc. 156, 160. 

5. Ill.—Grand Trunk Western Ry- 
Co. V. Industrial Commission, 125 
N.E. 748, 291 Ill. 167. 

OkL—^Adams v. Iten Biscuit Ca, 162 
P. 938, 63 Okl. 52. 

71 C.J. p 267 note 8. 
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^ to comities 

Workmen’s Compensation Act 5 1 
suM making counties subject 

to the act, was not unconstitutional 
as depriving counties of due process 
of law. 

—^Nevada Industrial Commissoin 
V. Washoe County, 171 P. 511, 41 
Ker. 437. 

AS to emi>loyBe« 

(1) Rights of employees under 
Const. Amend. 14, are not Invaded 
by the abolition by the Washington 
Workmen’s Compensation Act, of 
rights of action for injuries growing 
out of extrahazardous employments 
and the substitution of compensa¬ 
tion from a public fund created by 
contributions exacted from employ¬ 
ers in proportion to hazards of oc¬ 
cupation. 

U.S.—Mountain Timber Co. v. State 
of Washington, Wash,, 37 S.Ct 
260, 243 U.S. 219, 61 L.Ed. 685, 
Ann.Cas.l917D 642. 

(2) The abolition of common-law 
remedy is not taking of property 
without due process of law. 

Wyo.—25ancanelli v. Central Coal & 

Coke Co., 173 P. 981, 25 Wyo. 511. 

Payment into ftmd 

(1) The exaction, under Washing¬ 
ton Workmen’s Compensation Act, 
from employers in extrahazardous 
industries of periodical contributions 
to a state fund based on payrolls, 
is not a denial of due process of 
law. 

tJ.S.—Mountain Timber Co. v. State 
of Washington, Wash., 37 S.Ct. ! 
260, 243 U.S. 219, 61 L.Ed. 685, 
Ann.Cas.l917D 642. 

(2) Under the Workmen’s Compen¬ 
sation Law of Ohio, Page & A. Gen. 
Code Supp. SS 1465—41a to 1465— 
106, which originally permitted em¬ 
ployers to pay compensation to their 
employees themselves, instead of 
contributing to the state insurance 
fund, but § 22 (5 1465—69) of which, 
as construed by the state supreme 
court, permitted the commission to 
withdraw that privilege, the amend¬ 
ment, Page & A.6en.CQde Supp. S 
1465—69, by Act March 20, 1917, 
107 Ohio L. p 159, 5 1, so as to re¬ 
quire the commission to withdraw 
that privilege from an employer, who 
insured hinoself against liability for 
compensation to his employees, did 
not deprive an employer who had al¬ 
ready made a contract for such in¬ 
surance of his property, contrary to 
U.S.Const. Amend. 14. 

U.S.—Thornton v. DuflCy, Ohio, 41 
S.Ct. 137, 254 U.a 361, 65 Li.Ed. 
304. 

PremUmui 

(1) An employer cannot contend 
that he is deprived of property with¬ 
out due process of law by Porto Rico 
Workmen’s Compensation Act, he- [ 


cause he is not given notice before 
the assessment of insurance pre¬ 
miums against him, since he has the 
right under Rev.Sts. and Codes of 
Porto Rico S 2988 et seq., which are 
made applicable to insurance pre¬ 
miums by § 11 of the Compensation 
Act, to recover insurance premiums 
paid under protest. 

U.S.—Camunas v. Puerto Rico Ry., 
Light & Power Co., C.C.A.Puerto 
Rico, 272 P. 924, appeal dismissed 
Puerto Rico Ry., Light & Power 
Co. V. Camunas, 43 S.Ct. 91, 260 
U.S. 700, 67 L.Bd. 470. 

(2) Where administrative bureau, 
in pursuance of authority conferred 
by Workmen's Compensation Law to 
classify employment so as ultimately 
to fix lowest possible rate for each 
class of occupations, fixed the same 
initial rates based on a percentage 
of pay rolls for all of same class of 
employees in each group of indus¬ 
tries in proportion to the hazards of 
each group, without regard to man¬ 
agement, equipment, working condi¬ 
tions, or fault of individual employ¬ 
er, and regardless of whether In¬ 
juries should result to its employees, 
was not an unreasonable exercise of 
authority by rate-fixing bureau and 
not in conflict with due process 
I clauses of state and federal consti¬ 
tutions. 

N.D.—State v. Beulah Coal Mining 
Co., 199 N.W. 133, 51 N.D. 77— 
State V. Hughes Electric Co., 199 
N.W. 128, 61 N.D. 45. 

Federal Ikongshoreinea’s axid Kazbor 
Workers* CompeasatioxL Act 
U.S,—Crowell v. Benson, La., 62 S. 
Ct. 285, 285 U.S. 22, 76 L.Ed. 598. 

Wheeling Corrugating Co. v. 
McManigal, C.C.A.W.Va, 41 P.2d 
593. 

Scrinko v. Reading Co., D.C.N,J., 
117 P.Supp. 603. 

D.a —Coates v. Potomac Elec. Power 
CO., D.a, 95 P.Supp. 779. 

La,—^Rhinehart v. T. Smith & Son, 
App., 14 So.2d 287. 

As to accidents outside state 

(1) Section of Workmen’s Compen¬ 
sation Act giving industrial accident 
commission jurisdiction over contro¬ 
versies arising from injuries suffered 
outside state by employees hired in 
state was not unconstitutional as de¬ 
nying due process of law. 

Cal.—^Alaska Packers^ Ass'n v. In¬ 
dustrial Accident Commission of 
California, 34 P.2d 716, 1 Cal.2d 
260, affirmed 55 S.Ct 618, 294 U.S. 
532, 79 L.Ed. 1044. 

(2) Compensation act provision 
that act should apply to injuries re¬ 
ceived outside state under contract 
of emplosrment mad© in state, unless 
contract otherwise provides, was not 
unconstitutional as violating due 
process clauses. 

^o.—^Daggett V. Kansas City Stme- 
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tural Steel Co., 65 S.W.2d 1036, 
334 Mo. 207, certiorari denied Kan¬ 
sas City Structural Steel Co. v. 
Daggett, 64 S.Ct 640, 292 U.S. 630, 
78 L.Ed. 1484. 

As to award 

The provisions of Porto Rican 
Workmen’s Compensation Act 5 8, 
requiring a certified copy of the de¬ 
cision of the workmen’s relief com¬ 
mission be served on the employer, 
and 4 9, giving the party aggrieved 
an appeal to the district court where 
there is a trial de novo on both law 
and facts, satisfies the requirements 
of due process of law for notice to 
the employer. 

U.S.—Camunas v. Puerto Rico Ry., 
Light & Power Co., C.aA.Puerto 
Rico, 272 P. 924, appeal dismissed 
Puerto Rico Ry., Light & Power 
Co. V. Camunas, 43 S.Ct 91, 260 
U.S. 700, 67 UEd. 470. 

Fifth Ameadzaant to federal ConstiU 
tation 

Statute providing for lump sum 
payment of compensation to surviv¬ 
ing parents of deceased employee is 
not in violation of due process clause 
of Fifth Amendment to federal con¬ 
stitution, since such amendment has 
no application to state governments, 
but is a restriction only on powers 
I of federal government, as amended 
I by L.1935 c 100 § 5, U.S.Const. 

Amend. 5. 

Wyo.—Cuthbertson v. Union Pac. 
Coal Co., 62 P.2d 311, 50 Wyow 441. 

AppUcaUoa to injuries oansed by 
stranger 

’’Nor we see that, under the 
constituUonal objection of due proc¬ 
ess of law, the complaint of the 
employer is sounder when he pays 
for injuries caused by the meddling 
of a stranger on the premises than 
when he pays for injuries from a 
perfect machine. The question is 
one of degree and often of small de¬ 
gree. For that the master should 
have every possible inducement to 
shield his workmen at their tasks 
from the meddling of third persons 
is plain, and instances are ample 
where his failing so to protect them 
must make him liable at common 
law. Having pronounced constitu¬ 
tional, then, an act which compels 
both employee and employed to go 
into a scheme of insurance, we do 
not hesitate to say that the differ¬ 
ence in new or added liability by the 
act of a stranger on the premises is 
not enough to make it unconstitu¬ 
tional. It is but a slight extension 
of the common-law assurance of a 
safe place to work. Neither would 
it be a violation of the due process 
guaranty to make the master an In¬ 
surer of the workman at the shop.” 

Wash.—Stertz v. State Industiial 
Ins. Commn., 158 P. 266, 260. 91 
Wash. 588, Ann.Cas.l918B 364. 
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pensation acts with an optional insnrance feature,® 
and acts compulsory as to certain employers while 
permissive or elective as to others^ have usually 
been sustained in principle against the objection that 
they violate the guaranties of due process of law, 
and this even where they fail to limit the occupa¬ 
tions to which applicable to those inherently hazard¬ 
ous,^ and prohibit contracts in evasion of the lia¬ 
bility imposed by the act.^ 

Particular provisions. Provisions in effect mak¬ 
ing the decisions of the industrial board or com- 
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mission final as to all questions of fact do not 
deprive the parties of property without due process 
of law?^^ likewise, a federal statute construed as 
not providing for a hearing de novo by a court on 
the claim for compensation does not violate the 
due process clause of the Fifth Amendment of the 
federal Constitution.^^ The construction of a pro¬ 
vision for compensation from the state surplus in¬ 
surance fund as applying to an employee of an 
insolvent employer who did not contribute to it 
has been held not a denial of due process.^^ A 


6 > U.S.—Cudahy Packing Co. of Ne- 
hraska v. Parramore, Net)., 44 S.Ct. j 
153, 263 U.S. 418, 68 Li.Ed. 366, 
30 A.L.R. 532. 

Cal.—^Fidelity & Casualty Co. of New 
York V. Llewellyn Iron Works, 184 
P. 402, 42 CaLApp. 766. 

Okl.—Tom Dolan Heating Co. v. Fev- 
erston, 73 P.2d 115. 

Tex.—^Houston Pipe Line Co. v. Beas¬ 
ley, Civ.App., 49 S.W.2d 950. 

71 C.J. p 268 note 7. 

Election hy employeo 

Under Comp.L.1917 §§ 3127, 7832, 
3140, 6340, 6426, 7799, 7809, despite 
Const, art 16 § 6, providing that 
right of action for death shall never 
be abridged, the minor heirs of de¬ 
ceased employee, and an unborn child 
are bound by the award on the wid¬ 
ow's petition for compensation for 
her own benefit and for the benefit of 
the heirs, she having been appointed 
guardian of the minors and unborn 
child, and the award is not invalid as 
possibly exposing the employer to a 
double liability and resulting in the 
taking of property without due proc¬ 
ess of law. 

Utah.—Utah Copper Co. v. Industrial 
Commission of Utah, 193 P. 24, 57 
Utah 118, 13 A.L.R. 1367. 

Act coBtstrued 

Workmen’s Compensation Act, 
Comp.L.Utah 1917 § 3113, as amended 
by L.1919 c 63, authorizing compen¬ 
sation for an injury “wheresoever 
such injury has occurred,” should be 
construed in connection with and as 
a part of the entire section, and, 
when so construed, it follows that 
the accident, ‘^wheresoever it has oc¬ 
curred,” must also arise out of or 
in the course of employment, and 
does not Infringe the due process 
clause of Const, art 1 f 7, nor U.S. 
Const, art 14 5 L 

Utah.—Cudahy Packing Co. of Ne¬ 
braska V. Industrial Commission of 
Utah, 207 P. 148, 60 Utah 161, 28 
A-lfK* 1394, certiorari denied Cuda¬ 
hy Packing Co. of Nebraska v. Par- 
ramore, 43 S.Ct. 94, 260 U.S. 733. 
61 L.Bd. 487, 30 A.L.R. 532, and af¬ 
firmed 44 S.Ct 153, 263 U.S. 418, 68 
L.m 366, 30 A.L.B. 532. 


Applied to aonresldeat alien, em¬ 
ployee 

(1) An act construed as providing 
for death benefits to nonresident 
alien dependents does not deprive of 
property without due process. In 
a case so holding, the court gave 
as its reason that Workmen’s Com¬ 
pensation Acts are not sustainable 
solely on the interest of the state in 
preventing its citizens from becom¬ 
ing public charges. 

U.S.—Madera Sugar Pine Co. v. In¬ 
dustrial Accident Commission of 
California. Cal., 43 S.Ct. 604, 262 
U.S. 499, 67 L.Ed. 1091. 

(2) California statute authorizing 
California industrial accident com¬ 
mission to grant compensation to 
employees for injuries suffered out¬ 
side state where contract of hire 
was made within state, and prohib¬ 
iting contract exempting employer 
from liability for such compensation, 
did not deny due process to employ¬ 
er, as applied to nonresident alien 
employee, injured in Alaska, who had 
been hired in California to work in 
Alaska during salmon canning season 
and was to be paid in California on 
his return and had agreed to be 
bound by Alaska compensation law. 
U.S.—^Alaska Packers Ass’n v. Indus¬ 
trial Accident Commission of Cali¬ 
fornia, Cal., 55 S.Ct. 518, 294 U.S. 
632, 79 L.Ed, 1044. 

TTnreasoiiable pressure not shown. 

Statute prohibiting self-insurers 
from engaging service companies to 
act on compensation claims is not un¬ 
constitutional on alleged grround that 
I it abridges freedom of contract emd 
exerts an unreasonable pressure on 
employers to Insure with private 
companies and forecloses smaller em¬ 
ployer from acting as a self-insurer. 
U.S.—Independent Service Corp. v. 
Tousant, C.C.A.Mass., 149 F.2d 204, 
161 A.L.II. 847. 

7. U.S.—^Lower Vein Coal Co. v. In¬ 
dustrial Board of Indiana, Ind., 41 

S.Ct. 252, 255 U.S. 144. 65 L.Ed. 
555. 

Compulsory as to municipal corpo¬ 
rations 

Compensation Act provision that 
municipal corporations cannot reject 
I pravLaions regarding payment and 
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acceptance of compensation did not 
deny due process, 

Ga—City of Macon ▼. Benson, 166 

S. E. 26, 175 Ga .502. 

8. U.S.—Ward & Gow v. Krinsky, N. 

T. , 42 S.Ct 629, 259 U.S. 603, 66 
L.Ed. 1033, 28 A.L.R. 1207. 

Ariz.—^Alabam’s Freight Co, v. Hunt, 
242 P. 658, 29 Ariz. 419. 

Extension to nonhazardous occui>a- 
tlons 

A compulsory compensation law, 
applied to an employment with no 
inherent hazard, would not deprive 
the employer of his property, either 
with or without due process of law, 
since there could be no liability for 
compensation under such law. In re¬ 
gard to this matter, the court in ef¬ 
fect said that the application of the 
act to occupations in which the risk 
of injury is slight and difficult to 
foresee, does not deny the employer 
due process of law, since, if he in¬ 
sures himself, no liability accrues, 
except as disabling injuries actually 
occur, if he insures In the state fund, 
the rates of such insurance are clas¬ 
sified by hazards of the different em¬ 
ployments under § 90 et seq, espe¬ 
cially § 95; and, if he insures else¬ 
where, presumably the premiums will 
not exceed a reasonable estimate of 
the risk. 

U.S.—Ward & Gow v. Krinsky, N.T., 
42 S.Ct. 629, 269 U.S. 603, 66 L.Ed. 
1033, 28 A.L.R. 1207. 

9b U.S.—Alaska Packers Ass’n v. In¬ 
dustrial Accident Commission of 
California, Cal., 65 S.Ct. 518, 294 U. 
S. 632, 79 L.Ed. 1044. 
la Gra.—City of Macon v. Benson, 
166 S.E. 26, 175 Ga. 502. 

HI.—^Nega v. Chicago Kys. Co., 148 
N.B. 250, 317 IlL 482, 39 A.LR- 
1057. 

Okl.—^Davon Oil Co. v. State Indus¬ 
trial Commission, 61 P.2d 679, 177 
Okl. 612. 

71 C.X p 269 note 10. 

IL U.S.—Wheeling Corrugating Co. 
V. McManigal, C.C.A-W.Va, 41 F.2d 
693. 

71 C.J. p 270 note 11. 

ISt, Ohio.—State v. Industrial Com¬ 
mission of Ohio, 156 NJS. lOL IK 
Ohio St. 45. 
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prorision making the principal contractor liable un¬ 
der the act to employees of intermediate contractors 
or subcontractors does not violate due process of law 
requirements,^^ nor do provisions requiring, on the 
death of an employee where there are no persons 
entitled to compensation, payment of stated sums 
into state funds for purposes provided, for the 
benefit of employees, by the employer or insurance 
carrier,and, in such a case, granting to the em¬ 
ployer or insurance carrier who was required to 
make such payment a cause of action against a third 
person wrongdoer for the amount paid;"^® ^or a 
provision allowing an additional award where death 
results from the employer's failure to comply with 
specified requirements, and providing for recoup¬ 
ment of the additional award by the employer to the 
state fund,i® nor a provision that no contract made 
by the employer with his employee which serves to 
deduct or retain any moneys paid to comply with 
the act shall be valid,nor a provision limiting 
compensation to the period or extent of disability 
which an injury would have caused had the em¬ 
ployee not had a pre^isting disease,nor one au¬ 
thorizing the industrial commission, in its discretion, 
in case of an injury, to make such award as it may 
deem proper and equitable, not to exceed a stated 
amount,nor a provision authorizing the board to 
provide medical care for an injured employee at 
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the expense of the employer, without requiring no¬ 
tice to be given to the employer,^® nor a provision 
that, where compensable injury or death is caused 
by a third person, the right of the employee against 
the latter is subrogated to his employer, who may sue 
for damages not exceeding the amount of compensa¬ 
tion payable .^1 However, a provision transferring 
to an employer the employee's common-law right of 
action against the third party tort-feasor bound by 
the act, as distinguished from tort-feasors not sub¬ 
ject to the act, is unconstitutional as effecting an 
arbitrary classification of both employer and em¬ 
ployee and a provision permitting an injured 
employee to maintain a suit against the tort-feasor 
after having accepted payment from him for dam¬ 
ages sustained, and subrogating the employer or 
the person paying compensation to such right of 
the employee, violates the due process clause since 
the recovery is authorized on a cause which is al¬ 
ready extinguished by payment.^i-i® Likewise, due 
process is not denied by the construction of a stat¬ 
ute allowing a credit to the employer, against his 
liability for compensation, of the amount of any 
recovery by the employee for his injury, as ap¬ 
plicable to an injury sustained before its enact¬ 
ment, where the industrial commission's decision is 
made after the statute went into effect.22 a provi- 


13. Okl.—Fox V. l>unnin&, 265 P. 
582, 124 Okl. 22s—^New Amsterdam 
Casualty Co. v. Rinehart & Dono¬ 
van Co., 255 P. 587, 124 Okl. 227. 

14. U.S.—New York State Rys. v. 
Shuler, N.T.. 44 S.Ct. 551, 265 U.S. 
379, 68 KEd. 1064—^R. E. Sheehan 
Co. V. Shuler, N.T.. 44 S.Ct. 648, 265 
U.S. 371, 68 L.Bd. 1061, 35 A.L,.R. 
1056. 

Ariz.—^Home Accident Ins. Co. v. In¬ 
dustrial Commission of Arizona, 
269 P. 601, 34 Ariz. 201. 

Idaho.—State ex rel. Parsons v. 
Workmen's Compensation Ex¬ 
change, 81 P.2d 1101, followed in 
81 P.2d 1105. 

N.T. —^Watkinson v. Hotel Pennsyl¬ 
vania, 187 N-Y.S. 278, 195 App.Div. 
624, affirmed 132 N.B. 889, 231 N.! 
Y. 562. 

Utah.—United Air Lines Transport 
Corp, V. Industrial Commission, 151 
P.2d 591, 107 Utah 62—Salt Lake 
City V. Industrial Commission of 
Utah, 199 P, 162, 58 Utah 314, 18 
AIi.R. 269. 

71 C.J. p 270 note 15. 

15. U.S.—Staten Island Rapid 

Transit Ry. Co, v. Phoenix Indem¬ 
nity Co., N.Y., 50 S.Ct. 242, 281 U.S. 
98, 74 L.Bd. 726. 

N.Y,—^Phoenix Indemnity Co. v. Stat¬ 
en Island Rapid Transit Ry. Co., 
230 N.T.S. 747, 224 App.Div. 346, 


affirmed 167 N.E 194, 251 N.T. 127, 
affirmed Staten Island Rapid 
Transit Ry, Co. v. Phoenix Indem¬ 
nity Co., 50 S.Ct. 242, 281 U.S. 98, 
74 L.Ed. 726. 

Travelers' Ins. Co. v. Post & Mc¬ 
Cord, 220 N.T.S. 170, 128 Misc. 626. 

16. Ohio.^—State v. Industrial Com¬ 
mission of Ohio, 156 N.K 107, 116 
Ohio St 67. 

17. N.D.—State v. Hagan, 175 N.W. 
372, 44 N.D. 306. 

18. Wash.—^McArthur v. Depart¬ 
ment of Labor & Industries, 12 P. 
2d 418, 168 Wash. 405. 

19w U.S.—New York Cent R. Co. v. 
Bianc, N.T., 40 S.Ct 44, 250 U.S. 
596, 63 EEd. 1161. 

MaiMiior of payment 

Whether an award to an injured 
employee for permanent facial or 
head disfigurement should be made 
in combination with, or independent 
of, the compensation allowed for 
mere inability to work, is a matter 
of detail for determination by the 
state, as is also the question wheth¬ 
er the compensation should be paid 
in a single sum or in installments, 
decision one way or the other not 
rendering the portion of a state 
Workmen's Compensation Act uncon¬ 
stitutional as a taking without due 
process in violation of the Four¬ 
teenth Amendment. 
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U.S.—^New York Cent R. Co. v. Blanc, 
supra. 

2a Wash.—Eikenbarry v. Northport 
Smelting & Refining Oo., 208 P. 32, 
120 Wash. 508. 

Change from employer's doctoor 
The provision of Workmen's Com¬ 
pensation Act i 5, authorizing' the 
state hoard to take an injured work¬ 
man from the contract doctor's care 
and place him in the care of an¬ 
other at the employer's expense with¬ 
out notice and bearing, is not in¬ 
valid, as the employer's right to 
question the change and the charges 
in the doctor's action for the cost 
answer all the requirements of due 
process of law. 

I Wash.—Eikenbarry v. Northport 
{ Smelting & Refining Co., supra. 

21. Ill,—City of Taylorville v. Cen¬ 
tral Illinois Public Service Ca, 133 

j N.B. 720, 301 111. 157. 

171 ax p 270 note 20 

121.5 HL—Grasse v. Dealer's Trans- 
I port Co., 106 N.E,2d 1^4, 412 Ill. 

179, certiorari denied Dealer's 
; Transport Ca v. Grasse, 73 S.Ct. 
47, 344 U.S. 837, 97 L.Ed. 651. 

21X6 Ga—^Lloyd Adams, Inc,, v. 
Liberty Mut Ins. Co., 10 S.EL2d 46, 
190 Ga 633. 

22. OaL—San Bernardino County t. 
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sion imposing a fifty per cent addition to an award 
as a penalty for failure to pay compensation, or an 
installment thereof, except in case of appeal there¬ 
from, within ten days after it is due, has been held 
not a violation of due process clauses,^3 as has a 
provision of an occupational disease act making 
the provisions of the Workmen's Compensation Act 
apply to cases of occupational diseases arising out 
of industries named.^^ A provision making the 
award of the commission a liquidated claim which 
on nonpayment may be recovered in an action 
against the employer is not a denial of due process 
of law.25 A provision limiting attorney's fee for 
services in demands or suits under the act to an 
amount fixed by the court is not such an unreason¬ 
able interference with freedom of contract as to 
violate the due process guaranty.23 An act con¬ 
strued to permit award of additional compensation 
for new and further disability when condition of 
original injury changes from temporary to perma¬ 
nent disability, even after expiration of the limita¬ 
tion period is not violative of the due process guar¬ 
anty.27 

As to employee^ An employee is not deprived of 
liberty and property without due process of law 


16 A C.J.S. 

by a provision requiring him to accept the act if 
his employer does, or withdraw from his employ¬ 
ment,28 nor is he so deprived of property without 
due process of law by a provision denying him com¬ 
pensation for a partial disability caused by specified 
diseases, while allowing compensation for total dis¬ 
ability due to such disease.23 

Determination of existence of contract. Due proc¬ 
ess of law requires that the rules which apply to 
contracts generally shall be applied in determining 
whether the contract which must underlie the op¬ 
eration of the Workmen's Compensation Law ex- 
ists.30 

§ 635. - Right of Action of Parent for In¬ 

jury to Child 

Conferring on parent a right to sue In his own name 
for Injury to his minor child is not violative of the due 
process guaranty. 

A parent may be authorized to maintain an ac¬ 
tion in his own name for injury to his minor child, 
and such right does not, either as to the child or de¬ 
fendant, take property without due process of 
law,®i nor does the mere fact that the amount of 
damages is left to the discretion of the jury violate 


State Industrial Accident Commis¬ 
sion, 20 P.2d 673, 217 Cal. 618. 

71 C.J. p 270 note 21. 

23. Okl.—Robinson v. State, 244 P. 
44, 116 Okl. 131. 

24. Ill.—First National Bank v. 
Wedron Silica Co., 184 N.E. 897, 
351 Ill. 560. 

Classiflcatioii of employers 

Provision of Occupational Disease 
Act providing for recovery against 
employer engaged in processes of 
manufacture other than those de¬ 
scribed therein by action, while lim¬ 
iting employee’s rights against em¬ 
ployers engaged in the specified busi¬ 
nesses to recovery under the Work¬ 
men’s Compensation Act is not un¬ 
constitutional as depriving employer 
of property without due process of 
law. 

Ill.—^Pirst Nat. Bank v. Wedron Sili¬ 
ca Co., supra. 

As to employees 

The Illinois supreme court in hold¬ 
ing that an employee cannot recover 
damages from an employer for con¬ 
tracting an occupational disease has 
not violated the due process clause 
of the Fourteenth Ajnendment. 

U.S.—^Allen v. Caterpillar Tractor 
Co.. C.C.A.I1L. 96 F.2d 937. 

Waivear of rights 

The compensation provisions of the 
Occupational Diseases Act did not vi¬ 
olate “due process," since rights 
guaranteed by “due process" clauses 


are waived by employer electing to 
come within compensation provisions 
of the law. 

Ill.—Central Pattern & Foundry Co. 
V. Industrial Commission, 29 N.E. 
2d 611, 374 Ill. 300—Liberty Foun¬ 
dries Co. V. Industrial Commis¬ 
sion, 25 N.E.2d 790, 373 Ill. 146. 

25. Ohio.—^Pittsburg Coal Co. v. In¬ 
dustrial Commission, 140 N.E. 684, 
108 Ohio St. 185—^Passig v. State, 
116 N.E. 104, 95 Ohio St 232. 

Absence right of appeal 
Workmen’s Compensation Act § 27, 
Gen.Code § 1465—74, authorizing ac¬ 
tion in name of state against em¬ 
ployer who for ten days after amount 
of compensation has been determined 
neglects to pay same, although pro¬ 
viding for no right of appeal by the 
employer, does not deny due process 
of law guaranteed by U.S.Const. art 
14 § 1, and Ohio Const art. 1 § 16, 
since in such action the employer 
may contest all the jurisdictional 
facts necessary to be determined by 
the commission before making an 
award. 

Ohio.—^Pittsburg Coal Co. v. Indus¬ 
trial Commission, 140 N.E. 684, 108 
Ohio St. 185. 

26. XT.S. 1 —^reiser v. Dysart, Neb., 45 
S.Ct 399, 267 U.S. 540, 69 L.Ed. 
775. 

27. CaL—Standard OU Co. of Cali¬ 
fornia V. Industrial Accidenjt Com¬ 
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mission, 31 P.2d 457, 137 CalApp. 
455. 

28. U.S.—^Middleton v. Texas Power 
& Light Co., Tex., 39 S.Ct 227, 249 
U.S. 152, 63 L.Bd. 627. 

28. N.T.—^Del Busto v. R I. Dupont 
De Nemours & Co., 5 N.T.S.2d 174, 
167 Misc. 920, affirmed 21 N.T.S.2d 
417, 259 App.Div. 1070, appeal de¬ 
nied 23 N.T.S.2d 194, 260 App.Div. 
842. 

Utah.—^Masich v. U. S. Smelting, Re¬ 
fining & Min. Co., 191 P.2d 612, 113 
Utah 101, appeal dismissed 69 S.Ct 
138, 335 U.S. 866, 93 L.Ed. 411, re¬ 
hearing denied 69 S.Ct 405, 335 U. 

S. 905, 93 L.Ed. 439. 

3a N.T.—Kackel v. Serviss, 167 N. 

T. S. 348, 180 App.Div. 54. 

RelatioiL of employer-employee ooa- 

trary to fact 

The section of Workmen’s Compen¬ 
sation Act providing that any person 
on a golf course for the purpose of 
caddying for a person permitted to 
play golf on such course shall be 
deemed an employee of operator of 
the course is unconstitutional as vio¬ 
lative of due process of law in that 
it attempts to create a relation of 
employer-employee that is absolutely 
contrary to fact. 

Wis.—^Wendlandt v. Industrial Com¬ 
mission, 39 N.W.2d 854, 256 Wis. 
62. 

3L Minn.—^Lathrop v. SchuttA 
N.W. 493, 61 Minn. 196. 
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the constitutional guaranty.S2 A denial of remedy, 
however, to a divorced spouse as next friend of a 
minor child, in a suit against one allegedly causing 
divorce for deprivation of previous home and finan¬ 
cial security of the child, is not a denial of due 
process of law.^^.s 

§ 636. - LiabiKty for Injiiries to Property 

Rights in General 

Various statutes imposing liability on those causing 
injury to the property of others have been sustained 
as consistent with due process. 

The imposition of liability on those causing in¬ 
jury to property of others has frequently been sus¬ 
tained as consistent with due process of law. With¬ 
in this category and hence sustained as valid under 
the due process clauses is a statute imposing lia¬ 
bility on the owner of cattle in a district in which 
stock is allowed to run at large adjoining a stock 
law district for trespass of his cattle on the prop¬ 
erty of such stock law district, regardless of wheth¬ 
er a fence has been constructed along the bound¬ 
ary a statute requiring counties to pay owners of 
cattle killed or injured in dipping for eradica¬ 
tion of cattle tick under supervision of county 
agents a statute making one excavating more 
than specified distance below street grade liable for 
damage resulting from failure to support adjacent 
land and buildings, even though not conditioned 
on excavator’s application for a license to go on 
such adjacent land to provide necessary support 
where the court is given full equity jurisdiction 
over the respective parties a. statute providing 
that a claim against a carrier shall stand as ad¬ 


mitted unless it pay or reject it within a certain 
time after it is fileda statute making the initial 
carrier receiving goods for transportation and de¬ 
livery beyond its lines liable for loss or damage 
caused by any connecting carrier and a statute 
making an interstate carrier receiving goods for 
interstate transportation liable for loss or damage 
caused by any connecting carrier,®^ and imposing 
a similar liability on the terminal carrier for losses 
occurring on connecting lines,32 and making void 
contracts exempting such liability.^2 

§ 637. -LriabiKty for Acts of Mob 

Imposing Habltity on a municipality for damage done 
by mobs is not violative of the due process of law guar¬ 
anty. 

The people of the local divisions of a state may 
be required to pay for any damages done to prop¬ 
erty by mobs within such local divisions, and such 
an act is not a taking of property without due proc¬ 
ess of law.^^ It has also been held competent for 
the legislature to fix an absolute sum to be recov¬ 
ered by the legal representatives of the person who 
is lynched by a mob,although such a statute has 
been held invalid where it did not allow the county 
to have the benefit of a hearing.**® 

§ 638. -Liability of Property Owner for 

Acts of Another 

States may Impose liability on property owners for 
acts of others who use such property and cause injury 
to third persons without violating due process of law. 

As an owner of property may under the police 
power be absolutely prohibited from allowing his 


32. Fla.—^Davls v. Florida Power; 

Co., 60 So. 75$, 64 Fla. 246, Ann.! 
Cas.l914B 965. i 

32.5 Ark.—^Lucas v. Bishop, 273 S. 
W.2d 397, 

33. Ala,—Gleorge v. Board of Reve¬ 
nue and Road Com'rs of Mobile 
County, 92 So. 269, 207 Ala. 227. 

34. Miss.—Hancock County v. Shaw, 
81 So. 647, 120 Miss. 48. 

35. Mich.—Till son v. Consumers’ 
Power Co., 256 N.W. 801, 269 Mich. 
53. 

86. U.S.—Southern Ry. Co. v, Clift, 
Ind., 43 S.CL 126, 260 U.S. 316, 67 
KEd. 283. 

Ind.—Jackson v, Mauck, 126 N.E. 851, 
189 Ind. 262. 

37. Neh.—^Nye-Schneider-Powler Co. 

V. Chicago & N. W. Ry. Co., 179 N. 

W. 603. 105 Neb. 161. 

Tex.—Texas & P. Ry. Co. v, Randle, 
44 S.W. 603, 18 Tex.Civ«App. 348. 

12 CJ. p 1271 note 84. 

Bight of xetmlmrseiueaLt 
As the supreme court of Nebraska 

16A C.J.S.^7 


has held that a railway company, 
held liable for the default of a con- l 
necting carrier under Rev.St.Neb.l913 
5 6068, has a right of reimbursement 
under the general principle of subro¬ 
gation, it is immaterial, as respects 
due process of law, whether the right 
of subrogation was originally found¬ 
ed on the common law or developed 
in the broader justice of equity ju¬ 
risprudence. 

U.S.—Chicago & N. W. Ry. Co. v. 
Nye-Schneider-Powler Co., Neb., 43 
S.Ct 65, 260 U.S. 36, 67 L.Ed. 115. 

38. Ala.—Central of Georgia Ry. Co. 

V. Sims, 63 So. 826, 169 Ala. 295. 

Ga.—Southern Ry. Ca v. Baker, 124 
S.E. 876, 158 Ga, 830. 

Tex.—Galveston, BL & S. A. Ry. Co. 
V. Johnson & Johnson, Civ.App., 
133 S.W. 725. 

Va.—^Norfolk & W. Ry. Co. v. Dixie 
Tobacco Co., 69 S.E. 1106, 1X1 Va. 
813, affirmed S3 S.Ct. 60$, 228 U.S. 
593, 67 L.Bd. 980. 

10 C.J. p 524 note 9 [a]—12 C.J. p 
1271 note 84. 


Sonte peiooMl by shipper 

Acceptance by carrier of kiterstate 
shipment over route selected by ship¬ 
per as to which the carrier had no 
established rate was not so involun¬ 
tary, within Carmack Amendment, as 
to constitute taking of property with¬ 
out due process of law. 

U.S.—Norfolk & W. R, Co, v. Dixie 
Tobacco Co., Va., 33 S.Ct. 609, 228 
U.S. 593, 67 L.Ed. 980. 

39. U.S.—^Atlantic Coast Dine R. Co. 
T. Glenn, S.C., 36 S,Gt 154, 239 U.S. 
388, 60 D-Ed. 344. 

40m Ga.—Southern Ry. Cow v. Baker, 
124 S.E. 876, 158 Ga. 830, 

41. U.S.—Chicago v. Sturges* HU 32 
act, 92. 222 U.S. SIS, 66 D.Bd. 215. 

12 C.J. p 1244 note 59. 

42. Ohio.—Champaign County v. 
Church, 67 N.E. 50, 62 Ohio St. 
318, 78 Am.S.R, 718, 48 UR-A. 738. 

143. Ohio.—^Mitchell v. Champaign 
j County. 6 Ohio S. & <XF. 262, 5 
1 Ohio N.P. 168. 
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property to be used in a manner harmful to the 
public comfort and health, the state may, consistent 
with the due process of law guaranty, prescribe 
reasonable conditions on him in permitting his use 
for such purposes, and so one leasing his property 
for the sale of intoxicating liquor may be made 
directly liable for all injuries caused by such sales,^^ 
or he may be held secondarily responsible for dam¬ 
ages assessed against the occupant because of such 
traffic's The same rule applies to an owner of 
a building which he knowingly permits to be used 
for gaming purposes.^® So, statutes making the 
owner of a motor vehicle liable for the negligence 
of the operator using such vehicle with the permis¬ 
sion of the owner have been sustained against the 
objection that they violate the due process guar¬ 
anties.'*'^ The owner of property, however, the 
ordinary use of which is beneficial to the public, 
caimot be made liable for the negligence of one not 
a servant or having a similar relation.'** Hence, 
it has been held that the legislature cannot impose on 
the owner of a motor vehicle liability for injuries 
resulting from the negligent operation of the car 


16A C.J.S. 

by a person who obtains possession of it without 
his consent and without fault on his part.*^ While 
it has been held that the legislature may make the 
owner of premises liable to the city for water and 
light furnished to a tenant thereof,so in the absence 
of statutory or charter authority therefor, or of a 
statutory lien, a municipal ordinance imposing such 
liability on the owner was held violative of due 
process.Sl A statute providing that, when a re¬ 
ceiver is discharged and the property is restored to 
the owner without sale, the owner shall be liable for 
all unpaid liabilities of the receiver is constitution- 
al.S2 A company organized under the law to take 
over the business and property of another, may, 
consistent with due process, be held liable for the 
debts of the latter.SS A statute requiring the owner 
of land to take from his contractor engaged to per¬ 
form building operations a bond conditioned for 
performance of the contract and payment of ac¬ 
counts of subcontractors, materialmen, laborers, and 
mechanics has been held not to violate the due proc¬ 
ess of law guaranty.^-* Such a statute, however, 
has been held invalid where beneficiaries of the bond 


44. TT.S.—Eiger v. Garrity, III., 3S S. 
Ct. 298. 246 U.S. 97, 62 L.Ed. 596. 

12 aJ. p 1244 note 66. 

Sacb znay ‘be imposed ir¬ 

respective of whether the sale or 
giving away of the liquor is lawful 
or unlawful, or of any question of 
negligence on the part of the land¬ 
lord or tenant. 

N.Y.—Bertholf v. O'Reilly, 74 N.Y. 
509, 30 Ain.R. 323. 

45. Ohio.—Dugan v. Neville. 31 N.E. 
1080, 49 Ohio St. 462—Mullen v. 
Peck, 31 N.E. 1077. 49 Ohio St. 447. 

Blakeny v. Green, 8 Ohio Dec., 
Reprint, 570, 15 Cinc.L.Bul. 143. 

46. U.S.—^Marvin v. Trout, Ohio, 26 
S.Ct, 31, 199 U.S. 212, 50 L.Ed. 167. 

12 C. J. p 1244 note 68. 

4^. U.S.—Young v. Masci, N.J„ 63 S. 
Ct. 699, 289 U.S. 253. 77 D.Ed. 1168, 
88 A.L.R. 170. 

Iowa.—Robinson v. Bruce Rent-A- 
Ford Co., 216 N.W. 724, 205 Iowa 
261. 61 A.L.R. 851. 

Minn.—^Holmes v. Dilygren Motor Co., 
275 N.W. 416. 

N.Y.—^Downing v. City of New York, 
220 N.Y.S. 76. 219 App.Div. 444, 
affirmed 157 N.E 873, 245 N.Y. 697. 
Ox>eratio 2 L by member of family 
Statute making owner of motor ve¬ 
hicle liable for negligent operation 
thereof by immediate member of his 
family does not deny due process. 
Mich.—^Bowerman v. Sheehan. 219 N. 

W. 69. 242 Mich. 96. 61 A.D.R, 859. 
As to nonresident owner 
New York statute making owner li¬ 
able, for negligence of operator using 
automobile with owner's permission 


did not deprive nonresident owner, 
who loaned automobile to operator in 
New Jersey, and who was not in New 
York at time of accident, of property 
without due process. In this case 
the court in effect gave as its reason 
for the decision the rule that a per¬ 
son who sets in motion in one state 
means by which injury is inflicted in 
another state may, consistently with 
due process clause, be made liable for 
that injury whether means employed 
be responsible agent or irresponsible 
instrument. 

U.S.—Young V. Masci. N.J., 53 S.Ct. 
599, 289 U.S. 253, 77 L.Ed. 1168, 88 
AL.R 170. 

Statute inappllea'ble to conditioaal 
vendor 

Statute imposing liability on “own¬ 
er” of motor vehicle for operator’s 
negligence was not unconstitutional 
because conditional sale vendor was 
by definition not an “owner.” 

Gal.—O’Neill v. Williams, 15 P.2d 879, 
127 CaLApp. 385. 

48. Conn.—Camp v. Rogers, 44 Conn. 
291. 

12 C.J. p 1244 note 70. 

49. Mich.—^Daugherty v. Thomas, 
140 N.W. 616, 174 Mich. 371, 382, 
45 L.R.A.,N.S., 699. Ann.Cas.l916A 
1163. 

50. Minn.—East Grand Forks v. 
Luck, 107 N.W. 393, 97 Minn. 373, 

6 L.R.A,N.S.. 198, 7 Ann.Cas. 1015. 

Mo.—City of Maryville v. Cushman, 
249 S.W.2d 347, 363 Mo. 87. 

51. Ta.—^Etheredge v. City of Nor¬ 

folk, 139 S.B. 608, 148 Va. 795. 65 
A.L.R. 781. i 


Health, of occupaots immaterial 

Ordinance making lan...ord re¬ 
sponsible for tenant's water rent, ir¬ 
respective of contract, was void, not¬ 
withstanding that connection of 
house with municipal water system 
was necessary to health of occupants. 
Va.—^Etheredge v. City of Norfolk, 
supra. 

52. Tex.—Missouri, etc., R Co. v. 
Chilton, 27 S.W. 272, 7 Tex.Civ.App. 
183. 

53. Ky.—^American Ry. Express Co. 
V. Asher, 291 S.W. 21, 218 Ky. 172. 

S.C.—Brabham v. Southern Exp. Co., 
117 S.E. 368, 124 S.C. 157, certiorari 
denied American Ry. Express Co. 
V. Brabham, 43 S.Ct. 359, 261 U.S. 
614, 67 L.Ed. 827. 

Contract with director general 
Express company organized to take 
over under contract with director 
general business of independent com¬ 
panies consolidated into such com¬ 
pany under Transportation Act was 
liable for claims against such com¬ 
panies, notwithstanding due process 
clause. 

U.S.—^American Ry. Express Co. ▼. 
Commonwealth of Kentucky, Ky., 

47 S.Ct. 353, 273 U.S. 269, 71 LEd. 
639. 

S.C.—Terry Packing Co. v. Southern 
Express Co.. 141 S.E 144, 143 S.C. 
1. certiorari denied American Ry. 
Express Co. v. Terry Packing Co,, 

48 S.Ct 118, 275 U.S. 559. 72 KEd 
425. 

54. Utah.—Rio Grande Lumber Cd 
V. Darke, 167 P. 241, 59 Utah 114. 
L..R.A.1918A 1193. 
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were given a right to sue thereon regardless of 
whether their claims were secured by lien or not^^ 
So, a statute requiring an owner to take from the 
person with w^hom a contract is made for the con¬ 
struction of a ditch over his land a bond for the 
benefit of laborers, materialmen, and certain others 
has been held invalid in so far as it requires a 
surety or guaranty company bond, and creates a 
personal liability for other things than labor and 
materials which actually go into the work and 
thereby enhance the value of the property.56 A 
statute making carriers, while under federal con¬ 
trol, subject to all laws and liabilities as common 
carriers, is not unconstitutional as authorizing the 
taking of private property without due process of 
law in authorizing judgment to be rendered against 
the carrier for a liability incurred by an act of the 
federal authorities, since the carrier is guaranteed 
immunity from loss and a reasonable return on in¬ 
vestment.^ 7 According to other authority, how¬ 
ever, the statute is unconstitutional as a denial of 
due process.®^ 

§ 639. - Liability for Acts or Omissions 

of Servant 

Legislation imposing liat^ility on a master for wrong¬ 


ful acts of his servants Is not violative of due process 
even though permitting rroovery of punitive or exemplary 
damages. 

The legislature may impose liability on the mas¬ 
ter for wrongful acts of his servants without 
thereby violating the due process of law guaranty, 
and this, even though permitting recovery of ex¬ 
emplary or punitive damages from the master.®^ 
So, the state may enlarge the liability of a master 
for the negligence of a servant, provided the master 
is given a fair opportunity to contest.®^ A statute 
making a vessel liable for the wrongful acts of the 
master has also been upheld.®^ 

§ 640. - Penalties and Forfeitures 

Reasonable penalties and forfeitures imposed by the 
legislature and inflicted by the courts are not violative 
of due process provided opportunity for Judicial hearing 
is afforded. 

While the pow-er to provide penalties rests in the 
legislative branch of the government,®^ and cannot 
be delegated,®'* the power to inflict the penalties does 
not belong to the legislature but to the judiciary,®^ 
which cannot inflict them without first affording an 


55. Tex.—^Williams v. Baldwin, Com. 
App.. 228 S.W. 654—Cobb v. J, W. 
Allen & Bro., Civ.App., 231 S.W. 
829, error refused—Hess v. Den¬ 
man Lumber Co., Civ.App., 218 S. 
W. 162, error refused. 

56- Wyo.—Georgre Bolin Co. v. North 
Platte Valley Irr, Co., 121 P. 22, 
19 Wyo. 642, 39 L.R.A.,N.S., 868. 

57. Ark.—Missouri Pac. R. Co. v. 
Ault, 216 S.W. 3, 140 Ark. 572, re¬ 
versed on other grounds 41 S.Ct, 
593, 256 U.S. 5S4, 65 KEd. 1087. 

58. N.Y.—Schumacher v, Pennsyl¬ 
vania R. Co., 175 N.r.S, 84, 106 
Misc. 564. 

59. U.S.— tr. S. Cast Iron Pipe & 
Foundry Co. v. Sullivan, C.C.A.Ala, 
3 P.2d 794, certiorari denied 45 
S.Ct. 514, 268 U.S. 696, 69 L,Ed. 
1162. 

60. Ala—Supreme Lodge of the 
World, Ltoyal Order of Moose v. 
Gustin, 80 So. 84, 202 AJa 246. 

Tot wroogfol 

Alabama Homicide Act, construed 
to impose on employer liability for 
punitive damages for mere negli¬ 
gence of employee, does not deny due 
process. 

U.S.—Louis Pizitz Dry Goods Co. v. 
Teldell, Ala, 47 S.Ct 609, 274 U.S. 
112, 71 L.Ed. 962. 

U. S, Cast Ircm Pipe & Foundry 
Co. V. Sullivan, C.CA.Ala, S P.2d 
794. certiorari denied 46 S,Ct 614, 
268 U.S. 696, 69 LuEd. 1162. 


Ala—Supreme Lodge of the World, 
Loyal Order of Moose v. Gustin. 80 
So. 84, 202 Ala 246. 

61. U.S.—Wilmington Star Min. Co. 
V. Pulton, Ill., 27 S.Ct. 413, 205 U. 
S. 60, 51 L.1M. 708. 

S.C.—Osteen v. Southern R. Co., 67 
S.E. 196, 76 S.C. 368. 

12 C.J. p 1243 note 57. 

62. Ky.—McFarland v. McKnight 6 
B.Mon. 500. 

12 C.J. p 1244 note 58. 

63. Ky.—^Louisville School Bd. v. 
King, 107 S.W. 247, 137 Ky. 824, 
32 Ky.I^ 687. 16 I^R.A.,N.S.. 379. 

Hot a penalty 

The collection of renegotiated ex¬ 
cess profits on a war subcontract is 
not in the nature of a penalty and 
is not a deprivation of a subcontrac¬ 
tor of his property without due proc¬ 
ess of law in vic^ation of the Fifth 
Amendment. 

U.S.—Lichter v. U. S., Cal, Mass. & 
Ohio, 68 S.Ct 1294, 334 U.S. 742. 
92 L.Ed. 1694—Pownall v. U. S., 68 
S.Ct 1294, 334 U.a 742, 92 L-Ed. 
1694, rehearing denied 69 S.Ct 11, 
335 U.S. 836. 93 L.Ed. 389—Alexan¬ 
der Wool Combing Co. v. U. S., 68 
S.Ct 1294, 334 U.S. 742, 92 L-Ed. 
1694, rehearing denied 69 S,Ct 11. 
335 U.S. 837, 93 L.Ed. 389. 
Ooiitingea.t interest in penaltlea sot 
protected 

A city has a special contingent In¬ 
terest under statutes in all penalties 
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for delinguent installments of paving 
assessments and interest on bonds 
for paving assessments over and 
above the amount specified on the 
face thereof, but such right or inter¬ 
est is not a vested right and in no 
sense contractual and is not protect¬ 
ed by either the contract clause or 
the due process clause of the state or 
federal Constitutions. 

Okl,—Oklahoma City v. Vahlberg, 89 
P.2d 962; 185 Okl. 28. 

Honjudlctal Itmotiom 

Legislative provision for a penalty 
does not invade Judicial functions, 
and does not violate the due process 
clause. 

Ga—-Western & Atlantic R. Co, r* 
Michael, 165 S.m 37. 175 Ga. 1. 

Mo.—Shaffer v. Chicago, R. I. d: P. 
R. Co., 254 S.W. 257, 300 Mo. 477. 
afiarmed Chicago, R. L & P. R, Co. 
Y. Shaffer, 44 S.CL 228, 263 U.S. 
687. 68 UEd. 507. 

Effect of due process clause on pen¬ 
alties and forfeitures under tax 
laws see infra § 652. 

64. Mo.—^Young v. St. Louis, etc.. R* 
Co., 127 S.W. 19, 227 Mo. 307, fol¬ 
lowed in Lueders v. St. Lfouis, etc.. 
R. Go., 161 S.W. 1159, 253 Mo. 97. 
Or.—Corpus Juris cited Is. Bell t. 
State Industrial Accident Commis¬ 
sion, 74 P.2d 66, 69, 167 Or. 668. 

66. Ky.—^Louisville School Bd. 
King, 107 S.W. 247. 127 Ky. 824, 
32 Ky.L. 687, 15 L.R.A..N.S., 379. 
S.a—State v. Alien, IS aCLL. 65. 
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opportunity to be heard in court,•• although in some a violation of a statute or of a state constitution 

instances where the act punishable is not a crime it are of so extreme a character as probably to pre- 

has been vested in administrative officers without vent resort to the courts to test the validity of the 

resulting in denial of due process.®^ The same gen- statute or the constitution, there is a lack of due 

eral rule applies to forfeitures ;68 thus, before title process of law;72 and a statute which provides such 
can be extinguished, the owner or claimant must penalties for noncompliance with an administrative 
be notified without unreasonable delay®^ and given , . . a. rr j 

an opportunity to be heard’O and it must be judicial- regulation must afford reasonable oppor- 

ly determined that the act giving rise to the for- tunity to test the validity of the order or regulation 

feiture occurred.'^i Where penalties prescribed for in the courts 


Va.—▼. Commonwealtli, 76 Va. 
989. 

12 C.X p 1246 note 3. 

66. U.S.—^Thorne ▼. Lynch, D.C. 
Minn., 269 F. 996. 

Wash.—State v. Cater"s Motor 
Freight System, 179 P.2d 496. 27 
Wash.2d 661. 

12 C.J. p 1246 note 3. 

67. Ohio.—State ex reL River Min¬ 
ing Co. V. Industrial Commission. 
24 N.E.2d 947, 136 Ohio St. 221. 
"TDue process of law does not re¬ 
quire that the courts, rather than 
administrative officers, he charged, 
in any case, with determining the 
facts upon which the imposition of 
such a line depends. . . . Con¬ 
gress may choose the administrative 
rather than the judicial method.” 

U.S.—Lloyd Sabaudo Societa Anoni- 

ma Per Azioni v. El ting, N.T., 53 
S.Ct 167, 170, 287 U.S. 329, 77 L.Ed. 
341. 

Immigration 

Statute authorizing Secretary of 
Labor to impose fine for bringing 
diseased or disabled aliens to United 
States does not deny due process. 

U.S.—^Lloyd Sabaudo Societa Anonl- 
ma Per Azioni v. Biting, supra. 

12 C.J. p 1247 note 7 [a] (4), (5). 

68. U.S.—-Central of Georgia R. Co. 

V. Macon, C.C.Ga., 110 F, 865. 

Okl.—^Knapp v. State ex rel. Comers 
of Land Office, 166 P,2d 86, 196 
Okl, 513—Wilhite v. Cruce. 172 P. 
962, 70 Okl. 70. 

Tenn.—State v. Bel Rio Turnpike Co., 
175 S.W. 1143, 131 Tenn. 600. 

12 C.J. p 1246 note 4. 

City ordinance 

City could not by ordinance declare 
building to be public nuisance, sum¬ 
marily eject occupants, take charge 
of building and contents, and deprive 
owner or tenant of possession fuid 
use thereof. 

Ky.—City of Corbin v. Hays, 60 S.W, 
2d 31, 244 Ky. 33. 

proceeding oonstitntlng dne process 
Proceeding on motion to suppress 
evidence and return unlawfully seiz¬ 
ed liquor constitutes “due process,” 
as regards right to return of liquor. 
U.S.—U. S. ▼, Magglo, B.aN.T., 51 F. 
2d 397. 

68u Cal—^People v. Grant, 127 P.2d 
19, 52 CalApp.2d 794. 


N.T.—People v. Biamond, 135 N.E. 
200, 233 N.Y. 130. 

7a Cal.—People v. Grant, 127 P.2d 
19. 62 CaLApp.2d 794. 

Del.—State v. Rose, 132 A. 864, 3 W. 

W.Harr. 168, 45 A,L.R. 85. 

NJ".—State by Parsons v. Standard 
Oil Co., 68 A.2d 499, 5 N.J.Super. 
460. 

Okl.—Spry v. Freeman, 204 P. 1104, 
85 Okl. 119. 

7L Cal.—Santos v. Bonder©, 54 P. 

2d 764, 11 Cal.App.2d 720. 

Ordinance valid within rule 
Ky.—Town of Whitley v. Stephens, 
211 S.W. 770. 184 Ky. 277. 

Clearly estahlislied 
To avoid contravention of provi¬ 
sions of the federal Constitution for¬ 
bidding the taking of property with¬ 
out due process of law, in an action 
under forfeiture statute for forfei¬ 
ture of property declared a nuisance, 
because of the sale, transportation, or 
possession of intoxicating liquors, 
evidence must clearly establish ex¬ 
istence of all conditions rendering 
property subject to forfeiture. 

Ky.—Chaney v. Commonwealth, 234 
SW,2d 960, 314 Ky. 279. 

72. U.S,—^F. C. Henderson, Inc., v. 
Railroad Commission of Texas, B. 
C.Tex., 56 F.2d 218, appeal dismiss¬ 
ed 53 S.Ct. 4, 287 U.S. 672, 77 L.Ed. 
679. 

Fla.—Sparkman v. County Budget 
Commission, 137 So. 809, 103 Fla. 
242—^Florida East Coast Ry. Co. 
V. State, 83 So. 708, 79 Fla. 66. 

Ind.—Town of Walkerton v. New 
York. C. & St. L. R. Co.. 18 N.R2d 
799, 215 Ind. 206, certiorari denied 
60 S.Ct, 75, 308 U.S. 666, 84 L-Ed. 
467. 

Iowa.—Edwards & Browne Coal Co. 
V. Sioux City, 240 N.W. 711, 213 
Iowa 1027. 

Pa.—Fidelity-Philadelphla Trust Co. 
V. Hines, 10 A.2d 553. 337 Pa. 48— 
Pennsylvania R. Co. v. Driscoll, 198 
A ISO, 330 Pa. 97. 

12 ax p 1246 note 5—^14A UX p 1268 
note 55. 

Statutes h eld not invalid wi'^iiu rule 
U.S.—^Rast V. Van Beman & Lewis 
Co.. Fla., 36 S.Ct, 370. 240 U.S. 
342, 60 LEd. 679, I^R.A1917A 421, 
Ann.Oas.l917B 465. 
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Ind.—Albert v. Milk Control Board 
200 N.B. 688, 210 Ind, 283. 

Miss.—^Bank of Indianola v. Miller, 
112 So. 877, 147 Miss. 695, error 
dismissed 48 S.Ct. 337, 276 US 
605, 72 L.Ed. 727. 

N.Y.—^Weinberger v. Semenenko, 36 
lSr.T.S.2d 396. 

Wis.—Sperry & Hutchinson Co. r. 
Weigle, 166 N.W. 54, 166 Wis. 613 
Ann.Cas.l918B 707. 

Regrulatiou of rates 

(1) A provision is void which im¬ 
poses penalties which are so great 
as to preclude resort to the courts 
to test the validity of the rate pre¬ 
scribed. 

U.S.—Oklahoma Gin Co. v. State of 
Oklahoma, 40 S.Ct. 341, 252 U.S. 

339, 64 IjuEd. 600—Oklahoma Oper¬ 
ating Co. V. Love, Okl., 40 S.Ct 338, 
252 U.S. 331, 64 L.Ed. 596—St Lou¬ 
is, L M. & S. Ry. Co. v. Williams, 
Ark., 40 S.Ct 71, 251 U.S. 63, 64 
L.Ed. 139—^Missouri Pac. R Co. v. 
Tucker, Kan., 33 S.Ct 961, 230 U.S. 

340, 67 L.Bd. 1507. 

(2) The same rule applies to a pro¬ 
vision which imposes penalties for 
acts committed prior to a judicial 
determination of the validity of rates 
prescribed. 

U.S.—^Wadley Southern R. Co. v. 
Georgia, Ga., 35 S.Ct 214, 235 U.S. 
651, 69 L.Ed. 405—^Ex parte Young, 
Minn., 28 S.Ct 441, 209 U.S. 123, 62 
L.Ed. 714, 13 LRA,N.S„ 932, 14 
Ann.Cas. 764—Central of Georgia 
R. Co. V. Alabama R Commn., C. 
C.Ala., 161 F. 925, reversed on oth¬ 
er grounds 170 F. 225, 95 C.C.A 
117. 

73. U.S,—^Natxiral Gas Pipeline Co. 
of America v. Slattery. III., 58 S. 
Ct 199, 302 U.S. 300, 82 L.EcL 276. 
Fla.—Sparkman v. County Budget 
Commission, 137 So. 809, 103 Ma 
242. 

Statute h^d valid in view of pro¬ 
vision that, when it shall appear in 
any action to recover penalties or 
forfeitures that defendant was ac¬ 
tually and in good faith prosecuting 
a suit to set aside an order of the 
commission, the court should remit 
the penalties incurred during the 
pendency of the suit. 

N.Y.—^Bronx Gas ft Electric Co. v 
Public Service Comzuissioiv First 
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Penalties may be used to assist in executing li¬ 
cense and revenue laws/^ and in general to enforce 
police regulations.*^5 a penal statute may lawfully 
provide that one half of the penalty shall go to the 
prosecutor,*^® or that the whole of it may go to the 
person aggrieved by the doing of the unlawful act 
It is competent for the legislature to provide that the 
punishment shall be inflicted by a proceeding in a 
civil action.*^® Permitting recovery of a penalty for 
failure to refund an overcharge of freight is not a 
denial of due process although the overcharge is 
less than claimed, where it is more than the carrier 
offered to pay.*^® A statutory provision for a rea¬ 
sonable and measured recovery, as a civil penalty, 
for violation of a statute involving the public inter¬ 
est is not violative of the due process clause.*^®-® 

Amount and determination thereof. Due process 
of law with respect to the imposition of penalties re- 
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quires that the legislature shall prescribe the amount 
of the penalty, or some definite standard for fixing 
the amount, or else that the amount shall be deter¬ 
mined in a judicial proceeding instituted against the 
offender,®^ and this function cannot be delegated to 
a jury;®*^ but when the legislature has declared 
specified acts or omissions to be deserving of a 
penalty, and has prescribed the penalty within limits, 
it is not a delegation of legislative power to leave 
to the jury, the fixing of the amount of the penalty, 
within the prescribed limits, to be applied to the par¬ 
ticular case.®2 While the amount of the penalty 
is within the control of the legislature in the exer¬ 
cise of its police power,®® this power is subject to 
the limitation that the amount must not be so 
grossly excessive as to constitute a deprivation of 
property without due process of law and accord¬ 
ingly the imposition of a penalty in a named sum as 


Dist, 180 N.T.S. 38, 190 App.Div. 
13. 

SxifoircemexLt lield proper 
Enforcing against railroad compa¬ 
ny five dollar statutory penalty for 
every day’s failure to construct 
street crossing, notwithstanding 
council’s authority to establish street 
was being litigated on railroad com- 
pan 3 r*s appeal, did not deny due proc¬ 
ess. 

Ark.—St. liOuis-San Francisco Ry. 
Co. V. State, 31 S.W.2d 739, 182 Ark. 
409. 

74. TJ.S.—General Finance Co. of 
Louisiana v. TJ. S., C.C.A.La., 45 F. 
2d 380. 

12 C.J. p 1246 note 6. 

75. Ark.—St. Louis-San Francisco 
Ry. Co. V. State, 31 S.W.2d 739, 182 
Ark. 409. 

12 C.J. p 1247 note 7. 

70. Ind.—State v. Indiana, etc., R. 
Co., 32 N.E. 817, 133 Ind. 69, 18 L. 

R, A. 502. 

77. XJ.S.—^Liberty Warehouse Co. v. 
Burley Tobacco Growers’ Co-op. 
Marketing Ass’n, Ky., 48 S.Ct. 291, 
276 tr.S. 71, 72 L.Ed. 473—St. Lou¬ 
is, I. M. & S. Ry. Co. V. Williams, 
Ark., 40 S.Ct. 71, 251 U.S. 63, 64 
L.Ed. 139. 

Ill.—^Babcock v. Harrscb, 141 N.E. 
701, 310 ni. 413. 

Pa.—Bergner, etc., Brewing Co. v. 

Koenig, 30 Pa,Super. 618. 

12 C.J. p 1247 note 9. 

78. U.S.—St. Louis, 1. M. & S. Ry. 
Co. V. Williams, Ark., 40 S.Ct 71, 
251 ir.S. 63, 64 L.Ed. 139. 

XJ, S. V, La Franca, D.C.Iia., 26 
F.2d 706, reversed on other 
grounds, C.C.A,, La Franca v. XJ. 

S. , 37 F.2d 269. aflirmed 51 S.Ct. 
278. 282 XT.S, 668, 75 L.Ed. 551. 

Ky.—Commonwealth v. Avery, 14 
Bush 626, 29 AmuR. 429. 

12 C.J. p 1247 note 10. 


79. N.C.—^Macon County Supply Co. 
V. Tallulah Falls R. Co.. 82 S.R 13. 
166 N.C. 82, reversed on other 
grounds 36 S.Ct 446. 241 U.S. 640. 
60 L.Ed. 1216. 

79.5 XJ.S.—Bowles v. Indianapolis 
Glove Co., C.C.A.Ind,. 150 F.2d 597, 
certiorari denied 66 S.Ct 484, 326 
U.S. 794, 90 L.Ed. 483—Speten v. 
Bowles, C.C.A.N.D., 146 F.2d 602. 
certiorari denied 65 S.Ct 1023, 324 
U.S. 877, 89 L.Bd. 1429. 

The tefft of whether penalties re¬ 
coverable under Emergency Price 
Control Act for violations thereof de¬ 
prive offender of property without 
due process of law in violation of 
Fifth Amendment is the reasonable¬ 
ness of the method adopted by con¬ 
gress in providing for such penal¬ 
ties. 

Conn.—^Walsh v. Gurman, 42 A-2d 362, 
132 Conn. 58, certiorari denied Gur¬ 
man v. Illg, 66 S.Ct 24, 326 U.S. 
719, 90 L.Bd. 426. 

80. N.J.—Cigarmakers International 
Union of America v. Goldberg. 61 
A. 457, 72 N.J.Law 214, 111 Am.S.R. 
662, 70 L.R.A. 156. 

Wis.—Stierle v. Rohmeyer, 260 K.W. 

647, 218 Wis. 149. 

12 C.J, p 1247 note 11. 

8L Mo.—Young v. St Louis, etc., R. 
Co., 127 S.W. 19, 227 Mo. 307, fol¬ 
lowed in Lueders v. St Louis, etc., 

1 R. Co., 161 S.W. 1169, 253 Mo. 97. 

182. Mo.—Shaffer v. Chicago, R, I. 
& P. R. Co,. 264 S.W. 257, 300 Mo. 
477, affirmed Chicago, R. I. & P. R. 
Co. V. Shaffer, 44 S.Ct 228, 263 U. 
S. 687, 68 L.Ed. 507. 

12 C.J. p 1247 note 13. 

Death caused by locomotive 

A statute imposing a penalty of 
from two to ten thousand dollaxs in 
the discretion of the jury when a 
person shall die from an injury re¬ 
ceived through the negligence of any 
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person engaged in running a locomo¬ 
tive, car, etc., is not a delegation, to 
the jury of the legislative power of 
fixing penalties so as to deprive one 
liable of bis property without due 
process of law. 

Mo.—Shaffer v. Chicago, R. I. A P. 
R. Co., 254 S.W. 257, 300 Mo. 477, 
affirmed Chicago, R. 1. & P. R. Co. 
V. Shaffer, 44 S.Ct 22«, 263 U.S. 
687, 68 L.Ed. 507. 

12 C.J. p 1247 note 13 [a]. 

83. U.S.—St Louis, I. M. & S. Ry. 
Co. V. Williams. Ark., 40 S.Ct. 71, 
261 U.S. 63, 64 L.Ed. 139. 

Ark.—^Beckler Produce Co. v. Ameri¬ 
can Ry. Express Co., 246 S.W. 1, 
156 Ark. 296, 26 A-L.R, 1197. 

12 C.J. p 1247 note 14. 

84. U.S.—Chicago & NT. W. Ry. Co. 
V. Nye-Schneider-Fowler Co., Keb., 
43 S.Ct 65, 260 U.S. 35, 67 L.Ed. 
115. 

Fla.—^Atlantic Coast Line R. Co. v. 
Wilson & Toomer Fertilizer Co., 
104 So. 593, 89 Fla 224. 

Iowa.—^Edwards & Browne Coal Co- 
V. Sioux City, 240 N.W. 711, 213 
Iowa 1027. 

Pa,—Pennsylvania R. Co. v. Driscoll, 
198 A. 130, 330 Pa 97. 

Wash.—Carpus Jtixis cited in In re 
Deming^s Guardianship, 73 P.2d 
764, 785, 192 Wash. 190. 

12 C.J. p 1247 note 15. 

rorfeittires as well as penalties 
must be reasonable to be upheld. 

Wis.—Stierle v. Rohmeyer, 260 N.W. 

647, 218 Wis. 149. 

Nuisance 

Provision for penalty In statute re¬ 
lating to suppression of nuisances In 
so far as over and beyond the re¬ 
quirements of law necessary to abate 
the nuisance is violative of dbe proc¬ 
ess clause. 

N.T.—^People ex rel. Lemon t. B1- 
[ more* 245 N.T.S. 95, 330 App.Dlv. 
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liquidated damages may be so greatly out of pro¬ 
portion to the possible actual damage and so arbi¬ 
trary and oppressive as to constitute a violation of 
the constitutional provision.^5 On the other hand, 
a statute giving the aggrieved person the right to 
recover the penalty need not confine or proportion 
the amount thereof to such party’s loss or damage,^® 
but may adjust the amount to the public wrong 
rather than the private injury.^*^ So, while it has 
been held that statutes providing for more than 
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compensatory or actual damages to be paid to an 
individual constitute a denial of due process,8 8 other 
statutes have been upheld although authorizing 
double*^ or triple^® damages. 

Particular penalties and forfeitures. In deter¬ 
mining the constitutionality of a particular penalty 
or forfeiture, the effect of the statute or ordinance 
which imposes it must be considered in the light of 
the foregoing principles.^^ The constitutional pro¬ 
hibition now under consideration is not infringed by 


543, affirmed People ex rel. Lemon 
V. Elmore, 177 N.E. 14, 256 2^.T. 4S9, 
75 A.L.R. 1292. 

PenaltleB lield not excessive 

(1) Penalty of five hundred dollars 
p«r day for carrier’s refusal to sub¬ 
mit records to examination by inter¬ 
state commerce commission. 

U.S.—U. S. V. Clyde S. S. Co., C.C,A. 

K.T., 36 E.2d 691, certiorari denied 
Clyde S. S. Co. v. U. S., 50 S.Ct. 350, 
281 U.S. 744, 74 L.Ed. 1157. 

(2) Penalty of not less than fifty 
dollars nor more than three hundred 
dollars and costs of suit for every 
offense of demanding or collecting a 
greater compensation than prescribed 
for the transportation of passengers. 
U.S.—St. Louis, I. M. & S. Ry. Co, v. 

Wmiarns, Ark., 40 S.Ct 71, 251 XJ.S. 
63, 64 L.Ed. 139. 

(3) Penalty of one hundred dollars 
and further penalty of ten dollars 
daily against corporation failing to 
mail financial statement on request. 
Ohio.—Harpster v. Big Pour Coal Co., 

172 N.E. 670, 36 Ohio App. 10. 

(4) Penalty imposed on insurance 
company for conspiring with other 
companies to fix and maintain the 
rates throughout state. 

Miss.—^^tna Ins. Co. v. Robertson, 
94 So. 7, 131 Miss. 343, modified on 
other grounds 95 So. 137, 131 Miss. 
343, and error dismissed and cer¬ 
tiorari denied 44 S.Ct. 5, 263 U.S. 
673, 68 L.Ed. 600. 

(5) Addition of fifty per cent for 
all delinquent payments under em¬ 
ployers* liability act 

Nebv—United States Fidelity & Guai> j 
anty Co. v. Wiekline, 170 N.W. 193, 
103 Neb. 21, 6 AL.R. 1267. 

Ohio.—i:>e Witt v. State, 141 N.EL 651, 
103 Ohio St 513. 

Okl-—Robinson v. State, 244 P. 44, 
116 OkL 131. 

(6> Award under Emergency Price 
Control Act of 350 for each of sever¬ 
al one-dollar overpayments of weekly 
rent is not so unreasonable as to de¬ 
prive landlord of his property with¬ 
out due process of law in violation of 
Fifth Amendment 

Copn.—Walsh v. Ourman, 42 A.2d 
362, 132 Conn. 58, certiorari denied 
Ourman v. Illg, 66 S.Ct 24, 326 U. 
^ 719, 90 LuEd. 426. 

C7) Statutory provision that any 


public utility which violates consti¬ 
tutional prohibitions, in a case in 
which penalty has not been provided, 
is subject to penalty at not less than 
$500 nor more than 32,000 for each 
and every offense, as applied to air¬ 
line carrier which, without authoriza¬ 
tion, increased its rates and demand¬ 
ed and received such increased rates 
for 69 days, was not so unreasonable 
and oppressive as to violate due 
process in view of fact that the air¬ 
line was not under any compulsion 
to increase its rates without a hear¬ 
ing, and could have obtained a deter¬ 
mination of its rights and obliga¬ 
tions under state law without expos¬ 
ing itself to risk of penalties. 

Cal.—People v. Western Air Lines, 
268 P,2d 723, 42 Cal.2d 621, appeal 
dismissed. Western Air Lines v. 
People of State of California, 75 S. 
Ct 87, 348 U.S. 859, 99 L.Ed. 622. 
Statutes held micoustitutional 

(1) Statutes prescribing procedure 
to subject property covered by chat¬ 
tel mortgage to mortgage debt with¬ 
out consent of mortgagor, and pro¬ 
viding that, for violation of any pro¬ 
vision of statute, debt secured by 
such mortgage shall be deemed fully 
satisfied and mortgage canceled, so 
that cancellation could not be upheld 
notwithstanding contract was made 
after passage of statute. 

Wis.-^tierle v. Rohmeyer, 260 N.W. 

647, 218 Wis. 149. 

(2) Statute declaring carrier refus¬ 
ing to settle for loss of goods with¬ 
in twenty days after notice liable for 
two dollars for each day thereafter 
that it fails and refuses to settle, be¬ 
cause it gives the option to the ship¬ 
per to make the penalty excessively 
cumulative by delaying action indefi¬ 
nitely. 

Ark.—^Beckler Produce Co. v. Ameri¬ 
can Ry. Express Co., 246 S.W. 1, 
156 Ark. 296, 26 A.L.R. 1197. 

85. U.S.—Southwestern Tel., etc., Co. 
V. Danaher, Ark., 35 S.Ct. 886, 238 
U.S. 482, 59 L.Ed. 1419, L.R.A.1916A 
1208—Missouri Pac, R. Co. v. Tuck¬ 
er, Kan., 33 S.Ct, 961, 230 U.S. 340, 
57 I^Ed. 1507. 

se. Conn.—^Walsh v. Ourman, 42 A. 
2d 362, 132 Conn. 58, certiorari de¬ 
nied Ourman v. Illg, 66 S.Ct. 24, 
326 U.S. 719, 90 UEd. 426. i 
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[Oa.—^Western & Atlantic R. Co. v. 
I Michael, 165 S.B. 37, 175 Oa 1. 

! 87. Ark.—St. Louis, I. M. & S. Ry. 

Co. V. Williams, Ark., 40 S.Ct. 71 
I 251 U.S. 63, 64 L.Ed, 139. 

Conn.—Walsh v. Ourman, 42 A2d 
' 362, 132 Conn. 58, certiorari denied 

[ Ourman v. Illg, 66 S.Ct. 24, 326 U.S. 
719, 90 L.Ed. 426. 

Mo.—Grier v. Kansas City, C. C, & St 
X Ry. Co., Mo., 254 S.W. 359. 

88. Neb.—Sunderland Bros. Co. v. 
Chicago, B. & Q. R. Co., 177 N.W. 
156, 104 Neb. 319, motion overruled 
179 N.W. 546, 104 Neb. 319. 

89. Mo.—Stone v. Wandling, 270 S. 
W. 315, 307 Mo. 160. 

12 C.X p 1248 notes 22, 23. 

90. Mo.—^Alexander v. Chicago, M. & 
St. P. R. Co., 221 S.W. 712, 282 Mo. 
236, 11 A.L.R. 867. 

91. Zoning ordinance 

Whether zoning ordinance provid¬ 
ing for penalty for violation was con¬ 
fiscatory and therefore unconstitu¬ 
tional would depend upon facts de¬ 
veloped upon trial. 

N.T.—^People ex rel. Jeffress v. 

Brown, 300 N.Y.S. 214. 

Statutes held validly imposing peoaaL 
ty for 

(1) Violation of immigration laws 
by her master, upon a vessel. 

U.S.—^Lancashire Shipping Co. v. 
Burning, C.C.A.N.Y., 98 F.2d 751, 
followed in Atlantic Transport Co. 
V. Burning, 98 P.2d 763, certiorari 
denied Lancashire Shipping Co. 
V. Burning, 59 S.Ct 102, 305 U.S. 
635, 83 L.Ed. 408. 

(2) Criminal offense of manufac¬ 
turing intoxicating liquor for person¬ 
al use. 

Wash—State v. Pabbrl, 167 P. 133, 98 
Wash. 207, L.R.A.1918A 416. 

(3) Other violations or offenses see 
12 C.X p 1248 notes 18. 20. 22-27. 29, 
30, 34. 

Porfeitore acts held valid 

(1) Statute providing for forfei¬ 
ture of double the money won at 
gambling. 

Mass.—Commonwealth v. Novak, 172 
N.E. 84, 272 Mass. 113. 

(2) Statute subjecting applicants 
for the purchase of school lands, who 
fall to meet their payments of prin¬ 
cipal and interest, to a forfeiture of 
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a statute which provides that, in case of well-found¬ 
ed claims established in litigation after a specific 
claim made, reasonable time given to investigate and 
payment refused, a penalty or an allowance for at¬ 
torney’s fees may be imposed on the defeated liti- 
gant,S2 even as applied in a case where the refusal 
to pay the claim was in good faith and on grounds 
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not wholly frivolous although it has been held 
that penalties imposed under such circumstances 
may be so excessive as to violate the due process 
clause,^^ 

Other statutes have been upheld which impose 
penalties of various kinds on corporations or officers 
and directors thereof,^^ and carriers.^® So statutes 


the amount already paid as well as 
of their right to complete the pur¬ 
chase. 

Cal.—^Ailiins v. Kingsbury, 151 F. 145, 
170 Cal. 674. 

(3) Statute providing for revoca¬ 
tion of a nonresident's ferry fran¬ 
chise. 

Ky.—^Muscovalley v. Horn, 56 S.W. 
2d 354, 246 Ky. 778. 

(4) Statute escheating deposits of 
money or property after certain pe¬ 
riods and after notice. 

XJ.S.—Connecticut Mut. Life Ins. Co. 
V. Moore, N.T., 68 S-Ct. 682, 333 U.S. 
541, 92 I#.Ed. 863, rehearing denied 
68 S.Ct. 1014, 334 U.S. 810, 92 L.Ed. 
1741—Securities Savings Bank v. 
California, Cal., 44 S.Ct. 108, 263 
U.S. 282, 68 L.EdL 301, 31 A.lf.R. 
301. 

Starr v. Schram, I>.C.Mich., 24 P. 
Supp. 888, reversed on other 
grounds C.C.A., Starr v. O’Connor, 
118 P.2d 548. 

Mich—^Evans Products Co. v. Fry, 
12 N.W.2d 448, 307 Mich. 506. 

N.T.—In re Northern Bank of New 
York, 48 N.Y.S.2d 65, 267 App.Div, 
659. 

Pa.—In re Philadelphia Elec. Co„ 43 
A.2d 116, 352 Pa. 457—Germantown 
Trust Co. V. Powell, 108 A. 441, 265 
Pa, 71. 

Wis.—State v, Marshall & Illsley 
Bank of Milwaukee, 291 N.W. 361, 
234 Wis. 375. 

(5) Other forfeitures see 12 C.J. p 
1248 notes 31-33, 35. 

Forfeiture by contract 
The charter of a local beneficial 
association and by-laws of the su¬ 
preme body constitute a contract be¬ 
tween them, and where, by either 
charter or by-law, adeauate provision 
is made for notice of hearing before 
the local lodge is dissolved and its 
property forfeited to the supreme 
body the funds of the local are deem¬ 
ed to have been raised in accordance 
with contract, and the forfeiture is 
by contract and not without due 
process, 

CaL—Scott V, Donahue, 269 P, 465, 

93 Cal.App. 126, 269 P. 458. 93 Cal. 
App, 795, motion denied 271 P. 1100, 

94 Cal.App. 796. 

Fresocibtxig mecunire of damages 
Statutes providing that plaintiff, 
from whose land timber has been 
wrongfully cut, may recover highest 
market value of timber in whatever 
place or shape it shall have been 


before trial, except where defendant 
serves affidavit on plaintiff that cut¬ 
ting was by mistake and offers to 
confess judgment for amount speci¬ 
fied, does not deny due process as im¬ 
posing penalty on party electing to 
claim legal right to cut timber, but 
merely prescribes measure of dam¬ 
ages, which is within i)ower of legis¬ 
lature. 

Wis.—Pehrman v. Bissell Lumber 
Co., 205 N.W. 906, 188 Wis. 82, er¬ 
ror dismissed Bissel Lumber Co. v. 
j Pehrman, 47 S.Ct. 589, 274 U.S. 720, 
71 L.Ed. 1324. 

92. U.S.—Hartford Life Ins. Co. v. 
Blincoe. Mo., 41 S.Ct 276, 255 U.S. 
129, 65 L.Ed. 549. 

Tex.—^Pacific Mut Life Ins. Co. of 
California v. Berryhill, Civ.App., 69 
S.W.2d 784, error refused. 

12 C.J. p 1248 note 28. 

Oomnum caxxiers 

(1) A reasonable penalty may be 
imposed on common carriers for fail¬ 
ure promptly to consider and pay 
just claims for injuries inflicted by 
them, without denying due process 
of law. 

U.S.—Chicago & N. W. Ry, Co. v. 
Nye-Schneider-Powler Co„ Neb., 43 
S.Ct 65, 260 U.S. 36, 67 L.Ed. 115. 
10 C.J. p 582 note 49. 

(2) This penalty may be in the 
form of attorney's fees. 

U.S.—Chicago & N. W. Ry. Co. v. 
Nye-Schneider-Powler Co., supra. 

(3) So a statute requiring carriers 
to settle claims for loss of, and dam¬ 
age to, freight within sixty days, 
and providing that, if not settled, the 
amount found due, if more than the 
amount tendered, shall bear interest 
at the rate of seven per cent from 
presentation, and that reasonable at¬ 
torney's fees shall be recoverable, 
does not violate the constitutional 
provision as applied to claims for 
damages to hogs, which were not 
difficult of ascertainment, where no 
tender was made, and only two hun¬ 
dred dollars was allowed as an attor¬ 
ney's fee for preparing seventy two 
different claims for trial, and for a 
four-day trial. 

U.S.—Chicago & N. W. Ry. Co. v. 
Nye-Schneider-Fowler Co., supra, 

93. U.S.—^Life & Casualty Ins. Co. 
of Tennessee v. McCray, Ark., 54 S. 
Ct 482, 291 U.S. 666, 78 LBd. 987, 
rehearing denied 54 S.Ct, 627, 292 
U.S. 666, 78 L,Ed. 1464, followed 
in Life & Casualty Co. of Tennes- 
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see V. Barefield, 54 S.Ct. 486, 29 

U. S. 576, 78 LEd. 999, rehearing 
denied 64 S.Ct 627, rehearing de¬ 
nied Life & Casualty las. Co. of 
Tennessee v. McCray, 64 S.Ct 627. 

Contra Inter-Southern Life Ins. 
Co. V. McElroy, C.C.A-Ark., 38 P.2d 
557. 

Ark.—^Missouri State Life Ins. Co. v. 
Podrea, 46 S.W.2d 638, 185 Ark. 
155. 

94. Fla.—^Atlantic Coast Line R. Co. 

V. Wilson & Toomer Fertilizer Co., 
164 So. 593, 89 Fla. 224. 

95. Statutes lield valid 

(1) Subjecting a corporation to 
criminal prosecution and penalties 
for the acts of its agents, notwith¬ 
standing the effect is to deprive 
stockholders of property rights. 
U.S.—New York Cent. & H. R, R. 

Co. V. U. S., N.T., 29 S.Ct. 304, 212 
U.S. 481, 63 LEd. 613. 

(2) Penalizing officers or directors 
of corporations who deny stockhold^ 
ers access to the books. 

Ill.—Babcock v. Harrsch, 141 N.EI. 
701, 310 Ill. 413. 

(3) Permitting ouster of corpora¬ 
tions. 

U.S.—Brictson Mfg. Co. v. Close, C.C. 
A.Neb., 26 P.2d 794, certiorari dis¬ 
missed 49 S.Ct. 249, 278 U.S. €66, 
73 LEd. 571. 

(4) Providing penalties for failure 
of foreign corporations doing busi¬ 
ness in the state to flle required pa¬ 
pers, 

S.C.—State V, Liggett & Myers To¬ 
bacco Co., 172 S.E. 857. 171 S.C. 511. 
appeal dismissed Liggett & Myei*s 
Tobacco Co. v. State of South Car¬ 
olina, 54 S.Ct 564, 291 U.S. 652, 78 
LEd. 1046. 

(5) Requiring corporations to pro¬ 
duce books and papers under pen¬ 
alty, where it is construed to the ef¬ 
fect that its requirements are satis¬ 
fied by a bona fide effort to comply 
with its provisions or by a reason¬ 
able showing of inability to comply 
therewith. 

U.S.—Hammond Packing Co. v, Ar¬ 
kansas, Ark., 29 S,Ct 37§, SIS U.S. 
322. 53 LBd. 536, 15 AnmCas. 645. 

(6) Providing penalties for fail¬ 
ure to file an annual report 

Alaska.—Cole v. George, 19 Alaska 
229. 

96. Statute# valid i3B3>08lng 

penalty for 

(1) Failure to furnish cars to ship- 
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prescribing penalties for violation of regulations of 
a business or profession have been held not to con¬ 
travene the due process clause®'^ and, as shown infra 
§ 645, property kept, sold, or used in violation of 
law may be forfeited or destroyed if notice and ju¬ 
dicial determination are provided for before final 
disposition of the property. An ordinance provid¬ 
ing that the owner of an impounded vehicle must 
pay the pound fee before regaining possession there¬ 
of is not invalid.^^ A statute disinheriting one con¬ 
victed of the killing of another from whom he 
would have inherited is not penal, does not provide 
for a forfeiture, and does not violate the due proc¬ 
ess clause.^® On the other hand, it has been held 
that due process is denied by statutes: imposing 
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penalties on raflroad companies alone for breach of 
certain duties owed by all common carriers;! pro¬ 
viding for the escheat of unclaimed bank deposits 
to the state without any proceedings against the 
depositor penalizing a guardian for failure to file 
a verified account within the time limited by law;3 
requiring judgment to be rendered against a party 
as a penalty for failure to comply with a rule requir¬ 
ing half of the official reporter's fee to be paid by 
each party before the witnesses are examined;^ 
providing for the summary seizure of any vessel 
used in interfering with shellfish belonging to an¬ 
other, and for its forfeiture and sale by an exclu¬ 
sive procedure before a justice of the peace, with 


pers where the carrier Is exempted 
from liability for failure under cir¬ 
cumstances beyond its control. 

Tex,—Texas & P. Ry. Co. v. An¬ 
drews, Reynolds & Co., 118 S.W. 
1101, 65 Tex.Civ.App. 302, modified 
on other grounds 126 S.W. 562, 103 
Tex. 271—^Texas & P. Ry. Co. v. 
Taylor. 118 S.W. 1097, 64 Tex.Civ. 
App. 419, afiirmed 126 S.W. 1117, 
103 Tex. 367, modified on other 
grounds 126 S.W. 1200, 103 Tex. 
367. 

(2) Refusal to deliver a baggage 
check to a passenger. 

Idaho.—Tarr v. Oregon Short Line 
R, Co., 93 P. 957, 14 Idaho 192, 125 
Am-S.R. 151. 

(3) Overcharges, where the carrier 
la afforded opportunity to test the 
validity of the prescribed rate in an 
appropriate judicial proceeding be¬ 
fore any liability for penalties at¬ 
taches. 

tr.S.—St. Louis, I. M. & S. Ry. Co. v. 
Williams, Ark., 40 S.Ct. 71, 251 U.S. 
63, 64 L.Ed. 139. 

<4) Charging in excess of rates 
charged by foreign corporation in 
adjacent state. 

K.Y.—Transit Commission v. Long 
Island R. Co., 3 N.E1.2d 622, 272 N- 
T. 27. 

(5) Refusal to submit records to 
examination by the interstate com¬ 
merce commission, 

TJ.S.—U. S. T. Clyde S. S. Co., C.C.A. 
N.T., 36 F.2d 691, certiorari de¬ 
nied ayde S. S. Co. v. U. S., 60 S. 
Ct 350. 231 U.S. 744, 74 L.Ed- 1157. 

(6) Tiolation of regulations pre¬ 
scribed by it after the validity of 
such regulations has been sustained 
by the court, or after the railroad 
has had ample opportunity to test 
their validity and has failed to do so. 
n,S.—IT. S. y. Western & A. R. R,, D. 

aaa.. 297 P. 482. 

12 CJ. p 1272 note 8. 

(7) Yiolation of a lawful adminis¬ 
trative order of the state railroad 
<8ommiBSion, 


t U.S.—^Wadley Southern Ry. Co. v. 
State of Georgia, Ga., 35 S.Ct. 214, 
235 U.S. 651, 69 L.Ed. 405. 

Bevlewable order 

Penalty provisions do not render 
unconstitutional a statute which pro¬ 
vides that, before they come Into ef¬ 
fect, an order of the state railroad 
commission is necessary, which order 
is subject to judicial review. 

U.S.—Chicago & N. W. Ry. Co. v. 
Railroad and Warehouse Commis¬ 
sion of Minnesota, D.C.Minn., 280 
P. 387. 

Federal Control Act March 21, 1918, 
U.S.Comp.St.l91g, U.S.Comp.St.Suppl. 
Annot.1919 §5 3115%a-3116%p. did 
not take property without due proc¬ 
ess of law as the government was 
liable to a railroad for penalty accru¬ 
ing and recovered against it under 
the statute. 

Miss.—Mobile & O. R. Co. v. Jobe, 84 
So. 910, 122 Miss. 696. 

97. Statutes held valid 

Under the due process clause the 
courts have upheld statutes: 

(1) Establishing standard loaf of 
bread, authorizing secretary of agri¬ 
culture to prescribe reasonable tol¬ 
erances or variations from specified 
weight, and imposing fine for viola¬ 
tions thereof. 

U.S.—^P. F. Petersen Baking Co. v. 
Bryan, Neb., 64 S.Ct 277, 290 U.S. 
570, 78 L.Ed. 505, 90 A.L.R. 1285. 

(2) Prohibiting foreign owned or 
controlled vessels from engaging in 
domestic coastwise traffic and pro¬ 
viding penalties for doing so. 

U.S.—Central Vermont Transp. Co. v. 
Duming, N.T., 65 S.Ct. 306, 294 U.S. 
33, 79 L.Ed. 741. 

(3) Penalizing manufacturers and 
sellers of commercial fertilizers for 
not complying with regulations 
therein imposed. 

Pla.—^Adams v. American Agricul¬ 
tural Chemical Co., 82 So. 850, 78 
Pla. 362. 

Ga.—Screven Oil Mill v. Jarrell, 167 
S.B. 96, 171 Ga. 837—Southern Cot¬ 
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ton Oil Co. V. Raines, 147 S.B. 77, 
167 Ga. 880. 

(4) Regulating sale or disposition 
of securities of customers in posses¬ 
sion of broker, and providing penalty 
for violation thereof. 

Ohio.—Roberts v. State, 188 N.E. 763, 
46 Ohio App. 364, error dismissed 
186 N.E. 420, 126 Ohio St 287. 

(6) Regulating the practice of 
medicine and imposing a penalty re¬ 
coverable by the state board of medi¬ 
cal examiners for violation thereof. 
N.J.—State Board of Medical Exam¬ 
iners V. Kempkes, 160 A. 827, 10 N. 
J.Misa 83$. 

(6) Regulating rates and prescrib¬ 
ing penalties for violation of its 
provisions. 

Ga.—Stephens v. Central of Georgia 
R. Co., 75 S.E. 1041, 138 Ga. 625, 42 
L.RA.,N.S., 641, Ann.Caa.l913C 

609. 

(7) Prescribing cumulative penal¬ 
ties for violation of rate regrulations. 
Tex.—Texas, etc., R. Go. v, Sabine 

Tram Co., Civ.App., 121 S.W. 256. 

(8) Controlling the production of 
agricultural commodities. 

U.S.—Wickard v. Pilbum, Ohio, 63 S. 
Ct. 82, 317 U.S. Ill, 87 L.Ed. 122. 

98. La.—Steiner v. City of New Or¬ 
leans, 136 So. 596, 173 La. 275. 

Ohio.—Jackson v. Copelan, 198 N.E. 
696, 50 Ohio App. 414. 

99. EAn.—^Hamblin v. Marchant, 176 
P. 678, 103 Kan. 508, reheard ISO 
P. 811, 104 Kan. 689. 

L Pla.—Seaboard Air Line Ry. v. 
Simon, 47 So. 1001, 66 Pla. 645, 20 
L.R.A.,N.S., 126, 16 AnmCas. 1234. 

2. Ariz.—State v. Phoenix Sav. Bank 
& Trust Co., 132 P.2d 637, 60 Aria 
138. 

Cal.—State y. Savings Union Bank & 
Trust Co.. 199 P. £6, 186 Cal. 294, 

3. Wash.—^In re I>eming's Guardian¬ 
ship, 73 P.2d 764, 122 Wash. 190. 

^ Cal—Meacham v. Bear Valley 
Irr. Co., 79 P. 281, 145 Cal 606, 63 
L.I1A. 600. 
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no provision for a jury trial or requiring that the 
master's deed be taken out by the purchaser on a 
foreclosure sale within a specified time after the 
expiration of the time for redemption, where failure 
to comply with such requirement is held to destroy 
the rights of a mortgagee in possession after condi¬ 
tion broken, and to entitle the mortgagor, without 
payment of his debt, to recover possession.® 

g 541 , -Liability of Railroads 

Without violating the due process of law clause, 
statutes may impose liabilities on railroads, tncfuding 
liability for injuries sustained as a result of the operation 
of the road. 

The entire expenses of railroad commissions may 
be placed on the railroads operating within the 
state, since the business is affected with a public 
interest, and the exercise of powers by a commission 
is not only beneficial to the public but also to the 
railroads,'^ and a statute assessing a railroad right 
of way for the benefits derived from the construction 
of local drains is valid.® Railroad companies may 
be made liable also to bona fide purchasers for the 
minimum government price of lands erroneously 
patented to such companies.® Where a railroad cor¬ 
poration acquired its right of way at a time when the 
constitution required compensation only for prop¬ 
erty taken for public use, a subsequent amendment 
to the constitution requiring payment of compensa¬ 
tion for property damaged by the operation of the 
road does not violate the constitutional provisions 
as to due process of law^^® neither is the due proc¬ 
ess clause violated by a statute imposing liability 
for injuries sustained on a crossing bridge which 
the railroad was required to maintain.il A statute 
rendering a domestic railroad company leasing its 
road to a nonresident, liable jointly with the lessee 
for the torts of the latter, does not deprive the lessor 
of its property without due process.l^ 

It has been held that the state may require rail¬ 
road companies to pay reasonable expenses incurred 


in assuring the public safety in travel, and so may 
require them to pay the fees for medical examina¬ 
tion of employees with regard to color blindness,!* 
but there is authority to the contrary;!^ and a stat¬ 
ute making railroad companies liable for all ex¬ 
penses of a coroner and his inquest and the burial 
of all persons who may die on its cars or who may 
be killed by collision, or other accident occurring to 
such cars or otherwise, is unconstitutional, as far 
as it attempts to make such companies liable in cases 
where they have violated no law and have been 
guilty of no negligence.^® 

A statute declaring that no person shall be en¬ 
titled to recover damages from a railroad company 
where an injury was caused by his negligence, and 
that if both plaintiff and the agent of the company 
are at fault the former may recover, but the dam¬ 
ages may be diminished or increased in proportion 
to the amount of fault attributable to him, is not a 
violation of the constitutional provision.^® Recov¬ 
ery by a streetcar motorman against a railroad com¬ 
pany for personal injuries sustained in a collision 
does not deny due process because the motorman 
was grossly negligent in the performance of his du¬ 
ties to his passengers.i'^ Questions arising under the 
due process clause and relating to the creation or 
enlargement of a carrier's liability for injuries to 
passengers or goods carried are treated supra §§ 
633 and 636 respectively; and similar questions con¬ 
cerning the liability of a railroad company for in¬ 
juries to employees are considered supra § 634. As 
to what regulation of railroads or other carriers is 
permissible under the due process clause generally 
see infra § 698. 

Failure to fence right of way. The state may 
require railroad companies to construct and maintain 
without compensation fences along their right of 
way, and may provide for allowance of damages 
from diminution in value of farms resulting from 
failure to fence.^® It may also hold a railroad com- 


«. KT.—Colon V. Lisk, 47 N.E, 302. 

153 N.Y. 188, 60 Am.S.R. 609. 

12 C,J. p 1252 note 98. 

6. TT.S.—Bradley v. Lightcap, Ill.. 24 
S,Ct. 748, 763, 195 U.S. 1. 49 L-Ed. 
66, 75. 

7. U.S.—Charlotte, etc., R. Co. v. 
Gibbes, S.C., 12 S.Ct 255. 142 U.S. 
386, 85 KEd. 1051. 

8. N.©.—^Northern Pac, R. Co. v. 
Richland Connty, 148 N.W. 545, 28 
N.I>. 172, L..R,A.1916A 129, Ann. 
Cas.l916E 674. 

Assessments and special taxes for 
public improvements as affected by 
due process cdause generally see 
infra | 661. 


9. U.S.—Southern Pac. R. Co. v. U. 
S.. Cal., 133 P. 651, 66 C.C,A. 581. 
affirmed 26 S.Ct 296, 200 U.S. 341, 
50 L..Ed. 607. 

10. Miss,—^Alabama, etc., R. Co. v. 
King, 47 So. 867, 93 Miss. 379, 22 
L..R.A.,N.S., 603. 

11. Ky.—^Louisville N. R. Co. v. 

Muncey, 17 S.W.2d 422, 229 Ky. 
538. 

12. U.S.—Chicago & A. R. Co. v, 
McWhirt, Mo„ 37 S.Ct 392, 243 U.S. 
422, 61 L.Ed. 826. 

Statutes creating liability of prop¬ 
erty owner for acts of another, as 
affected by due process clause gen¬ 
erally, see supra § 638- 
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13. U.S.—Nashville, C. & St L. R- 
Co, V. Alabamst, Ala., 9 S.Ct. 28,. 
128 U.S. 96. 32 L.Ed. 352. 

14. Ala.—^Louisville, etc., R. Co. v. 
Baldwin. 5 So. 311, 86 Ala. 619. 1 
L.R.A. 266w 

15w IlL—Ohio, etc., R. Co- Lack¬ 
ey, 78 Ill. 65. 20 Am-R. 259. 

16. Ga.—Savannah, etc., R. CSov 
Evans, 49 S.B. 308, 121 Ga. 291. 

17. Ky.—Louisville & N, R. Co. v. 
Galloway, 294 S,W. 135. 219 Ky- 
595. 

18. U.S.—^Minneapolis & St L. R- 
Co. V. Nelson, Minn., IS S.Ct 871» 
149 U.S. 368. 37 L.Ed. 772—Minne¬ 
apolis & St L. R. Co. V. Emmons^ 
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pany liable for damages occasioned by or resulting 
from an accident or collision, unless the company 
shows that the statutory requirements have been per¬ 
formed by it,^^ and may provide that a railroad 
company which fails to keep its way fenced as 
specified by law shall be liable for the amount of 
all damages resulting from injuries to stock getting 
on the tracks because of defects in the fences.^® 

Fire, The state may provide that every railroad 
company operating within the state shall be lia¬ 
ble, irrespective of negligence, for damages caused 
by fire from its locomotives,especially where the 
statute gives railroad companies an insurable inter¬ 
est in the property along their roads.^^ The leg¬ 
islature may likewise impose on railroad companies 
a prima facie liability for fires originating on lands 
adjacent to their lands.^3 a. statute making a rail¬ 
road company liable for loss by fires caused by 
operating its road is constitutional even when ap¬ 
plied to fire caused by a latent defect and not by 
fires kindled by the company.24 

Killing animals. While, as shown above, the 


state may impose an absolute statutory duty to 
perform certain acts, as to fence the way, and may 
provide that, irrespective of questions of negligence, 
breach of such statutory duty shall entitle the 
owner to damages for loss of animals killed, it 
cannot create an absolute liability for such damages, 
irrespective of negligence in a railroad company, 
and without imposing any statutory duty.25 
thermore, a railroad company can be held liable only 
when its negligence or its breach of duty and the 
extent of the damage attending the injury have been 
judicially determined.^® 

§ 642. - Other Liabilities 

other statutes creating or enlarging liability have 
been held constitutional or unconstitutional as required 
by the circumstances of the case. 

In addition to those specifically considered supra 
§§ 630-641, many statutes providing for the crea¬ 
tion or enlargement of liability have been held not 
violative of the due process clause, for example, 
among others,-'^ statutes declaring a false promise 


Minn., 13 S.Ct. 870, 149 U.S. 364. 37 
UEd. 769. 

19. Neb.—Oorpns Juris dted in. Mid- 
daugh V, Chicago & N. W. R. Co., 
208 N.W. 139, 140, 114 Neb. 438. 
Tenn.—^Louisville, etc., R. Co. v. 
Burke, 6 Coldw. 45. 

SOl U-S.—Missouri Pac, R. Go. v. 
Tenr, Mo.. 6 S.Ct 114, 116 tJ.S- 
523. 29 L.Bd. 467. 

Tex.—Port Worth * D. C. Ry. Co. v. 
Welch, Civ.App., 183 S.W.2d 730, 
error refused. 

12 CX P 1246 note 84. 

8L Ark.—^Helena Southwestern R. 
Co. r. Coolidge, 275 S.W. 896, 169 
Ark. 662. 

12 C.X p 1245 note 85. 

22. U.S.—St Louis & S. P. R. Co. 
r. Mathews, Mo., 17 S.Ct 243, 165 
U.S. 1, 41 L.Ed. 611. 

23. Ohio.—Baltimore, etc., R. Co. v. 
Kreager, 66 N.B. 203, 61 Ohio St 
812, 

U.S,—Pickelman Mfg. Co, v. 
Pennsylvania B, Co^, I>.C.Ohio, 34 
F.2d 70. 

25. Ala.^—Birmingham Mineral R 
Co. V. Parsons, 13 So. 602, 100 Ala. 
662, 46 Am.S.R. 92, 27 L.R.A. 263, 
12 C.X p 1246 note 92. j 

Saowledge of employee 

Statute making railroad section i 
foreman liable to owners for double j 
tike value of livestock killed on his > 
section for failure to post list of 
marks and brands of 8to<^ thus 
Idiled, regardless of whether he has 
knowledge that such stock has been 
pennits the taking of private 
psroiwy without ‘due process of 


law” In violation of state and federal 
Constitutions. 

Ga.—Buchanan v. Heath, 80 S.B.2d 
393, 210 Ga. 410. 

26. Colo.—Wadsworth v. Union Pac. 
R Co., 33 P. 515, 18 Colo. 600, 36 
Am.S.R 309, 23 L.RA:; 812. 

12 C.J. p 1246 note 93. 

27. Statutes held valid 

(1) Creating right of privacy. 

N.Y.—^Rhodes v. Sperry, etc., Co., 85 

N.E. 1097. 193 N.Y. 223, 127 Am. 
S.R 945, 34 L.RA-,N.S., 1143, af¬ 
firmed 31 S.Ct 490, 220 U.S. 502, 65 
L.Ed. 561. 

(2) Declaring annuities apportion- 
able as applied to annuities arising 
under disability provisions of life 
policies where su<^ provisions con- 
t€Llned no express stipulation that 
benefits should not be apportioned. 
Miss.—^New York Life Ins. Co. v. 

Majet 173 So. 412. 

(3) Providing for limiting recov¬ 
ery under mechanics* liens to amount 
due from owner and rendering judg¬ 
ment for difference against contrac¬ 
tor and sureties. 

Cal.—Hazard, Gould & Co. v. Rosen¬ 
berg, 170 P. 612, 177 CaL 295. 

(4) Validating an election and pro¬ 
viding for the issuance of bonds vot¬ 
ed therein. 

S.C.—^Pripp V. Coburn, 85 S.E, 774, 
101 S.C. 312, 

12 ax p 1242 note 21. 

<6) Reauiring payment of primary 
election officers by assessments 
against candidates for party nomina¬ 
tions. 

Yex—Beene v. Waples. 187 S.W. 191, 
108 Tex. 140. 


I (6) Requiring the salaries of com¬ 
missioners of electrical subways 
I (conduits! to be paid by the compa¬ 
nies constructing or operating them. 
U.S.—New York v. Squire, N.Y., 12 S. 

Ct. 880, 145 U.S. 175, 36 L.Bd. 666. 

(7) Making the husband in ali¬ 
mony and divorce cases liable for 
the costs of each party unless the 
wife is at fault and has ample means 
to pay the costs, as applied to mar¬ 
riages contracted subsequent to its 
adoption. 

Ky.—-Gorbrandt v. Gorbrandt, 115 S. 

W. 210, 131 Ely. 395. 

(8) Making the property of a mar¬ 
ried woman liable for debts contract¬ 
ed for necessaries furnished to her 
family after an execution against 
her husband for such debts has been 
returned unsatisfied. 

Neb.—^Noreen v. Hansen, 90 N.W. 937, 

64 Neb. 858. 

(9) Authorizing actions by person¬ 
al representatives of deceased judg¬ 
ment plaintiffs for personal injuries 
on reversal of the judgment on ap¬ 
peal. 

Ind.—Cincinnati, etc., R Co. v. Mc- 

Cullom, 109 N.E. 206, 183 Ind. 656. 

(10) Operating to seal safe deposit 
boxes for a reasonable period after 
the death of the renter. 

U.S.—National Safe Deposit Co. v. 

Stead. IlL, 34 S.Ct 209. 232 US. 58, 

58 L.Bd. 504. 

(11) Providing that no veteran en¬ 
titled to benefits under Servicemen’s 
Readjustment Act, or his spouse, 
shall be under legal disability by rea¬ 
son of minority to make any con¬ 
tract construed as limited to receiv- 
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actionable fraud,^^ declaring an indemnity insurer's 
liability absolute when loss occurs within the con¬ 
tract,making insurers liable for the full estimated 
value of the thing insured as fixed in the policy 
without providing for intermediate depreciation in 
value,making the directors of a corporation lia¬ 
ble for misappropriation of its funds^i or for its 
debts in case of their failure to file reports,pro¬ 
viding for assessments against the stockholders,^ 2.5 
making a corporation liable for reasonable expenses 
incurred by directors or ofiBcers of the corporation 
in the successful defense of an action brought by, 
or on behalf of, the corporation,^providing for 
a reward for finding lost property,33 ratifying a debt 
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of a corporation incurred on sufficient considera¬ 
tion, but ultra vires,^^ requiring canal companies 
to bridge their canals,3^ requiring interest in pend¬ 
ing actions on claims for unliquidated damages for 
breach of contract,33 providing for a refund of old 
age assistance,36.5 and statutes imposing liability on 
a sheriff for failure to return an execution,37 or for 
the tortious acts of his deputies committed in the 
performance of their official duty, 3^.5 American 
vessels for treatment of diseased alien seamen,38 
the owner of infected animals for expenses incurred 
in dipping them,3 3 and inmates of state institu- 
tions^3 or their relatives^^ for the care of such 
inmates. 


ing and enjoying servicemen’s bene¬ 
fits. 

Ariz.—^Valley Nat. Bank of Phoenix v. 

Glover, 159 P.2d 292, 62 Ariz. 538. 

(12) Enabling the city to sue an 
officer illegally appointing a subor¬ 
dinate for money paid out in wages 
to the subordinate. 

Mo.—State ex inf. McKittrick ex rel. 

Ham V. Kirby, 163 S.W,2d 990, 349 

Mo. 988. 

(13) Providing for allowance of 
alimony to wife. 

N.M.—Bardin v. Bardin, 177 P.2d 167, 

61 N.M. 2. 

S^iabillty for employee’s tax 

A statute providing that any per¬ 
son having in his employ persons li¬ 
able to pay a poll tax shall furnish 
the collector a list showing their 
names and the wages due them; that, 
if the amount of the tax is then due, 
it shall be paid at once to the col¬ 
lector by the employer; and that 
any payment made by the employer 
shall be a complete defense in an ac¬ 
tion by the employee for such sum, 
does not violate the constitutional 
provision, where under existing stat¬ 
utes the employer can, without any 
costs, avoid responsibility in any 
case where the employee denies the 
legality of the poll tax, and the em¬ 
ployee can likewise have his day in 
court. 

Wash.—^Thurston County v. Tenino 

Stone Quarries, 87 P. 634, 44 Wash. 

351, 9 I 4 .R.A..N.S., 306, 12 Ann.Cas. 

314. 

<9oxLtrilimtio«L 

A statute authorizing contribution 
where one of two judgment debtors 
pays more than his share of the judg¬ 
ment, and providing that the person 
so paying is entitled to the benefit of 
the judgment to enforce contribution 
If within ten days after his payment 
he files with the clerk of court where 
the judgment was rendered notice of 
his payment and claim to contribu¬ 
tion, is not objectionable in that it 
gives a right of contribution because 
judgment has been obtained without 
preserving the right between the par¬ 


ties to have equities between them 
adjudicated. 

Elan.—^Pt. Scott v. Kansas City, etc., 
K. Co., 72 P. 233, 66 Kan. 610. 
Xiiberty to contract 

The courts have upheld, as not 
abridging the right to contract, stat¬ 
utes: 

(1) Authorizing state comptroller 
to deduct from final payment due 
contractors for public work, amount 
of wages due employees of default¬ 
ing subcontractor. 

N.Y.—Devitt v. Haglin Co., 289 N.Y. 
S. 626, 248 App.I>lv. 298. 

(2) Providing if owner shall take 
bond from building contractor it 
shall, subject to obligee’s rights, in¬ 
ure to benefit of laborers and ma¬ 
terialmen. 

Miss.—U. S. Fidelity & Guaranty Co. 
V. Parsons, 112 So. 469, 147 Miss. 
335, 63 A.L..R. 88. 

(3) Imposing personal liability on 
policy on agent of insurance com¬ 
pany unauthorized to do business in 
State, 

Miss.—^Wilkinson r. Goza, 145 So. 91, 
165 Miss. 38. 

28. U.S.—^James-Bickinson Farm 
Mortg. Co. V. Harry, Ill., 47 S.Ct. 
308, 273 U.S. 119, 71 L.Ed. 569. 

29. Ala.—^Pt. Dearborn Ins. Co. v. 
Heaton, 140 So. 441, 224 AJa 334— 
Federal Automobile Ins. Ass’n v. 
Abrams, 117 So. 85, 217 Ala 539. 

Sa Ky.—^Hartford Live Stock Ins. 
Co. V. Gibson, 76 S.W.2d 17, 256 
Ky. 338. 

31. Cal.—^Winchester v. Howard, 64 
P. 692, 69 P. 77, 136 Cal. 432, 89 
Am.S.R. 153. 

32. Mich.—Reuter Hub, etc., Co. v. 
Hicks, 148 N.W. 339, 181 Mich. 250. 

32.5 U.S.—^Pink v. A. A- A- Highway 
Express, Ga., 62 S.Ct. 241, 314 U.S. 
201, 86 L.Ed. 162, 137 A.L.R 957, 
rehearing denied 62 S.CJt. 477, 314 
U.S. 716, 86 L.Ed. 670, 

(2al.—^Wilson v. Cherokee Drift Min¬ 
ing Co., 92 P.2d 802, 14 Cal.2d 56. 

32.10 N.Y.—Application of Bailey, 
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37 N.T.S.2d 275. 178 Misc. 1045, re- 
versed on other grounds In re 
Bailey, 40 N.T.S.2d 746, 265 App. 
Div. 758, affirmed 50 N.B.2d 653, 
291 N.Y. 534. 

33. Iowa—Flood v. City Nat, Bank 
of Clinton, 263 N.W. 509, 218 Iowa 
898. 

34. Mass.—^Brown v. Boston & M. 
R. R,, 124 N.E. 322, 233 Mass. 502. 

35. U.S.—^Farmers Irrigation Dist. 
V. State of Nebraska ex rel. O’Shea 
Neb., 37 S.Ct. 630, 244 U.S. 325, 61 
L.Ed. 1168. 

36. N.Y.—Sweeney v. State, 233 N. 

Y.S. 603, 225 App.Div. 606. re¬ 

versed on other grounds 167 N.E. 
519, 251 N.Y. 417, followed in 

Ketcham v. Wilbur, 246 N.Y.S. 922, 
231 App.Div. 874, affirmed 177 N, 
E. 125, 256 N.Y. 525, followed in 
In re Johnson, 250 N.Y.S. 886, 233 
App.Div, 794, affirmed 177 N.E. 389. 
257 N.Y. 108. 

36r5 Neb.—^Bonne County Old Age 
Assistance Bd. v. Myhre, 32 N.W.2d 
262, 149 Neb. 669. 

Pa—^In re Waits' Estate, 7 A-2d 329, 
336 Pa 151. 

37. N.D.—Lee v. Dolan, 158 N.W. 
1007. 34 N.D, 449. 

37J5 Ga—Standard Sur. & Cas. Co. 
of N. Y, V. Johnson, 41 S-Bi.2d 575, 
74 GaApp. 823. 

38. U.S.—U, S. V, New York & Cuba 
Mail S. S. Co.. N.Y., 46 S.Ct 114, 
269 U.S. 304, 70 L.Ed. 2S1, 

36. Ga—Gill v, Cox, 137 S.E. 40, 163 
i <3a 618. 

I 

j 40. Cal.—In re Stobie’s Estate, 86 P. 

2d 883, 30 Cal.App.2d 525, 
i Idaho.—State v. Johnson, 296 P. 588, 
50 Idaho 363. 

HL—Kough v. Hoehler, 109 N.R2d 
177, 413 Ill, 409. 

Mich.—^Auditor General v. Olezniczak, 
4 N.W.2d 679, 302 Mich. 336. 

■tt. Kan.—State v. Bateman, 204 F. 
682, 110 Kan. 546. 

Or.—In re Idleman’s Commitment, 27 
P.2d 305, 146 Or. 13. 

12 C.J. p 1242 note 26. 



§ 642 CONSTITUTIONAL LAW 

A statute providing that, where land encumbered 
by a mortgage is conveyed subject thereto, and the 
conveyance contains a provision that the grantee 
shall assume the mortgage, the holder of it may 
maintain an action on such promise without an as¬ 
signment is not, as applied to contracts made after 
its adoption, unconstitutional as imposing a liability 
on a party to a contract in favor of a stranger.^^ 
A statute permitting the creditors of one losing at 
gambling to recover the money of the winner by 
action does not deprive the loser of the property 
without due process of law.'^s ^ holder of bonds 
cannot raise a jurisdictional question based on any 
failure of due process of law, since he must be held 
to have agreed to the statutory procedure as a part 
of his bond contract.'*3.5 person is not deprived 

of due process of law when held liable for damages 
in a civil suit for a murder, after he was already 
convicted for such a crime.'*3.10 

The legislature has power also to prohibit con¬ 
tracts limiting the liability of public service corpo¬ 
rations for their own negligence to modify or 
abolish the defense of contributory negligence, 
to provide for a new method of assessment notwith¬ 
standing an existing contract ;^5.6 to impose on 
abutting owners the cost of cutting noxious weeds 
along highways where the work is done by the 
county;^® to place liability for expenses on per¬ 
sons who cause them by the failure to remove a 
hazard an^j to make the measure of damages 
for the burning of trees on portions of the state 
forest preserve the difference in value between the 
land with the growing forest and the land as the 
foundation for a new forest.'*^ 
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One claiming property attached, giving bond to 
perform the judgment, is not deprived of property 
without due process by judgment on the bond;^3 
and no infraction of the Fourteenth Amendment is 
involved in compelling an insurance association to 
pay the stipulated indemnity to those entitled there¬ 
to, even though payment has been made to another 
not lawfully entitled.*^ Furthermore, it is no 
violation of due process to construe a bond as im¬ 
posing an absolute liability for damage to property 
without reference to negligence. 

The constitutional prohibition is violated by stat¬ 
utes making a person from whose land fire acci¬ 
dentally or unavoidably escapes liable for damages 
caused thereby providing that no change in the 
plans of building construction or method of pa3mient 
shall affect liability on the bond of a building con¬ 
tractor increasing the liability of married women 
on covenants and warranties, as applied to war¬ 
ranties made prior to the passage of the act;53 or 
providing that, where a warrant of attachment is 
vacated or annulled or the attachment is discharged, 
the sheriff shall deliver the property to defendant 
on payment of his fees, in so far as it requires the 
payment of fees by defendant for which he is not 
liable;5* and by an ordinance imposing absolute lia¬ 
bility on abutting occupants for injuries sustained 
on account of the failure to keep a sidewalk clean.55 

Imposing costs on complaining witness. While 
an act authorizing the costs of a criminal prosecu¬ 
tion to be taxed against the complainant has been 
declared void on the ground that it deprived the 


Conn.—Colchester Sav. Bank ▼, 
Brown, 52 A- 316, 75 Conn. 69. 

43. Mo.—Cofer v. Biseling:, 65 S.W. 
235, 153 Mo. 633. 

43.5 Colo.—Alpha Corp. v, Denver- 
Greeley Valley Irr, IMst., 132 P.2d 
448. 110 Colo. 179. 

43.10 U.S.—^Donnelly v. Steele, C.A. 
Mo.. 180 P.2d 1019. j 

44. U.S.—^Western Union Tel. Co. v. 
Commercial Millingr Co., Mich., 31 
S.Ct. 69, 218 U.S. 406, 64 L.Ed. 1088, 
21 Ann-Cas. 816, 36 LuRjL.N.S., 220. 

WaxehonsexnaiL 

A statute prohibiting public ware¬ 
houseman from limiting by his re¬ 
ceipt his liabilities or responsibilities 
as imposed by the laws of the state, 
is not an unwarranted interference 
with the right to contract and so in 
conflict with the Fourteenth Amend¬ 
ment. 

Tex.—^Liongwell Transfer v. Elliott, 
Oiv.App., 267 S.W. 346. 

45. Miss.—^Hines v. McCullers, 83 
Se. T34, 121 Miss. 664—Natches, 


etc,, R. Co. V. Crawford, 55 So. 596, 
99 Miss. 697. 

45.5 I7.M.—Middle Rio Grande Wa¬ 
ter Users Ass’n v. Middle Rio 
Grande Conservancy I>ist., 258 P.2d 
391, 57 N.M. 287. 

44. Wash.—^NTorthem Pac. R. Co. v. 
Adams County, 138 P. 307, 78 

Wash. 63, 51 L,.R.A,N.S., 274. 

46.5 Wash.—State v. Canyon Lum¬ 
ber Corp., 284 P.2d 316. 

47. N.T.—^People v. New York Cent., 
etc., R. Co., 146 N.T.S. 490. 161 
App.Div. 322. 

48- Ky.—^Fidelity & Deposit Co. of 
Maryland v. Helm, 289 S.W. 280, 
217 Ky. 384. 

49. Iowa.—^Weiditschka v. Supreme 
Tent of Knights of the Maccabees 
of the World, 170 N.W. 300, 188 
Iowa 183, rehearing denied 175 N. 
W. 835, 188 Iowa 183. 

50. Ga.—Bridges v. City Council of 
Augusta, 137 S.E. 124, 36 Ga.App. 
467. 

51. Or,—Johnson v. Jennings-Mc- 
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Rae Logging Co., 138 P. 236, 70 
Or. 16—Eastman v. Jennings-Mc- 
Rae Logging Co., 138 P. 216, 69 Or. 
1, Ann.Cas.l916A 185. 

Liability of railroad companies see 
supra 5 641. 

52. Tex.—^Williams v. Baldwin, Com. 
App., 228 S.W. 654. 

Southern Surety Co. v. Nalle & 
Co., Civ.App., 231 S.W. 402, revers¬ 
ed on other grounds, Com.App., 242 
S.W. 197—^Hess v. Denman Lum¬ 
ber Co., Civ.App., 218 S.W. 162, er¬ 
ror refused—^Wright v. A. G. Mc¬ 
Adams Lumber Co., Civ.App., 218 
S.W. 671, modified on other grounds. 
Com.App., 234 S.W. 878. 

53. Fla.—Commercial Bldg. Co. v. 
Kelliher, 134 So. 209, 101 Fla. 382. 

54. N.T.—Bo we v. U. S. Reflector 
Co., 36 Hun 407. 

Union Distilling Co. v. Union 
Pharmaceutical Co., 6 N.T.S. 539, 66 
N.T.Super. 417. 

55- Ga.—^Ellis v. Southern Grocery 
Stores, 167 S.E. 324, 46 GaAppu 

> 254. 
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complainant of property in a suit to which he was 
not a party,the more generally accepted view is 
that statutes of this character are not violative of 
the prohibition against deprivation of property with¬ 
out due process of law.^*^ 

Imposing liability on municipality or other state 
agency or subdivision. Since a county is a public 
corporation existing only for public purposes, its 
revenues, in the absence of state constitutional re¬ 
striction, are subject to legislative control,*58 and 
the same rule applies to cities^s and other political 
subdivisions.®0 The state can impose, if it sees fit, 
liability on any of its governmental subdivisions or 
agencies for damages incurred by its inhabitants 
who are injured by means or agencies licensed or 
permitted by it; and it may even deny such gov¬ 
ernmental subdivision or agency the right of trial 
by jury, or of appeal from a judgment or award 
duly made.®^ So the legislature may impose on a 
municipality or county a legal liability to pay a 
claim for which it is morally liable ;®2 and municipal 
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corporations may be made liable for defects in 
highways, as highways are for public and not for 
local use, and the fact that the oflScials charged with 
the duty of maintaining the highways are not agents 
of the municipality is immaterial.®^ The state can¬ 
not deny the governmental subdivision of agency 
a hearing as to the amount of the judgment or 
award to be entered against it, however,®^ or fix the 
amount thereof at a hearing of which no notice was 
given the party to be held liable,®® and a statute im¬ 
posing on cities liability for counsel fees and ex¬ 
penses incurred by a city officer in successfully de¬ 
fending an action in which it is sought to convict 
him of crime in connection with his official duties, 
and providing for the determination of the officer's 
claim without notice to the city, is unconstitutional.®® 

Imposing liability on stockholders, officers and di¬ 
rectors of banks. It has been held that the consti¬ 
tutional prohibition is not violated by statutes pro¬ 
viding for assessment of stockholders of insolvent 
banks®*^ or conferring equity jurisdiction to enforce 


56h Neb.—Teats v. Fox, 106 N.W. 
779, 75 Neb. 747—Rickley v. State, 
91 N.W. 867, 66 Neb. 841, 61 L.RJ^ 
489. 

57. N.a—State v. Darr, 6S N.C. 516. 
12 C.J. p 1243 note 61. 

58. Ga.—Hammond v. Clark, 71 S.E. 
479, 136 Ga. 313, 38 L.R.A.,N.S., 77. 

Ill.—Chicago V. Knobel, 83 N.B, 459, 
232 IlL 112. 

Statate held v^alldly Imposinfir llabll- 
ity to pay 

(1) Portion of cost of maintenance 
of residents committed to state in¬ 
stitutions. 

Cal.—Riley v. Stack, 18 P.2d 110, 128 
CaLApp. 480. 

Ohio.—State v. Huwe, 137 N.E. 167, 
105 Ohio St 304. 

(2) Registrar of vital statistics. 

Ky.—^Darnaby v. Furlong, 287 S.W. 

913. 216 Ky. 476. 

59. Md.—Thrift v. Lialrd, 93 A. 449, 
125 Md. 55, 

Statate held validly imposing liabil¬ 
ity for 

(1> Money deposited with cham¬ 
berlain pursuant to court order. 

N.T.—Von Seebeck v. City of New 
York, 281 N.T.S. 307, 166 Misc, 181. 
<2) Payment of a reinstated offi¬ 
cer or employee during time while 
he is separated from the service. 
Mass,—Horrigan v. Mayor of Pitts- 
fleld, 11 N.E.2d 585. 

ea SraiZLage board 
Statute providing for payment of 
outstanding warrants issued by 
county drainage board for expenses 
incurred prior to establishment of 
drain where drain had been es¬ 
tablished and thereafter abandoned 
or construction postponed was held 


not, when applied retrospectively, de¬ 
nial of due process. 

N.D.—^Walstad v. Dawson, 252 N.W. 

64, 64 N.D. 333. 

School district 

Statute making school district li¬ 
able for high school instruction of 
pupils from district does not take 
property of district inhabitants with¬ 
out due process of law. 

N.Y.—^Board of Education of City of 
Oneida v. Tuttle, 211 N.Y.S. 413, 
125 Misc. 230. 

61. Pa,—^Nelson v. Garland, 187 A. 
316, 123 Pa.Super. 257. 

62. Mass.—^Horrigan v. Mayor of 
Pittsfield, 11 N.E.2d 585. 

Wis.—^Leuch v. Egelhofl, 61 N.W.2d 
7, 260 Wis. 356. 

12 C.J. p 1243 note 48. 

63. N.Y.—^Bidwell ▼. Murray, 40 Hun 
190. 

64. Pa,—^Nelson v. Garland, 187 A. 
316, 123 Pa,Super. 257. 

65. Pa.—^Nelson v. Garland, supra. 

66. N.Y.—In re Jensen, 59 N.Y.S. 
653, 28 Misc. 378, affirmed 60 N.Y. 
S. 933, 44 App.Div. 509. 

67. Ga.—Gaskins v. Vaxn, 173 S.E. 
695, 178 Ga, 602—Toombs v. Citi¬ 
zens’ Bank of Waynesboro, 149 S.E. 
645, 169 Ga, 115, affirmed 50 S.Ct. 
434, 281 U.S. 643, 74 L.Ed. 1088. 

Assessment proceedings 

(1) Proceeding under Iowa stat¬ 
ute to assess stockholders of in¬ 
solvent bank does not deprive stock¬ 
holders of property without due proc¬ 
ess of law, since proceeding does not 
establish judgment against stock¬ 
holders and does not, in subsequent 
suit, prevent stockholders raising in¬ 
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dividual defenses to payment of as¬ 
sessment. 

Cal.—^Bates v. Blake, App., 105 P,2d 
940. 

Wash.—Bates v. Cooley, 60 P.2d 23, 
187 Wash. 489. 

(2) So a statute is not unconsti¬ 
tutional because it makes the action 
of the superintendent of banks con¬ 
clusive on the necessity for assess¬ 
ment without giving the stockhold¬ 
ers the right of hearing, where the 
act did not deprive them of the right 
to urge in court any legitimate de¬ 
fense they bad when sued for the 
assessment and they could be com¬ 
pelled to pay the assessment only 
by suit. 

Cal.—Rainey v. Michel, 57 P.2d 932, 
6 Cal.2d 259, 105 A.L.R. 148. 

(3) A statute which authorizes as¬ 
sessment against stockholders with¬ 
out notice and hearing and provides 
for issuance of execution against 
them without affording them an op¬ 
portunity to contest the amount of 
the assessment has, however, been 
held unconstitutional. 

Ga,—Walton v. Benton, 13 S.E,2d 185, 
191 Ga, 548—Gormley v. Walton, 
j 180 S.H 220, 180 Ga. 660, trans¬ 
ferred 178 S.E, 398, 50 Ga,App. 478, 
vacating 170 S.E, 706, 47 GaApp. 
466, reversed Walton v. Gormley, 
178 S.E. 152, 180 Ga $0. 

The oaneellatioai of stock belonging 
to bank stockholder who refused to 
pay his assessment in connection 
with reorganization of insolvent bank 
did not deprive stockholder of any 
property rights without due process 
of law or impair any contractual ob¬ 
ligation. 

Mich.—Culp V. First Commercial Sav. 
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the stockholder's liability,or declaring a stock¬ 
holder personally liable for any deficiency on the 
sale of his stock to pay an assessment for which he 
was liable,®® or making him liable to the bank's 
creditors,®®'® although, if construed to permit the 
levy of assessments to pay an indebtedness of the 
bank contracted prior to the effective date of the 
act, as to those acquiring stock prior to such date 
the act would be unconstitutional^® A statute cre¬ 
ating liability for receiving deposits after knowl¬ 
edge that a bank has become insolvent, and raising 
a presumption of such knowledge*^’^ or declaring 
ignorance of insolvency no defense to a civil action 
brought under the statute,*^2 is constitutional. 


§ 643. Discharge or Restriction of Liability 

The due process clause has been applied in testing 
the validity of legislation or acts effecting discharges or 
restrictions of liability. 

The prohibition against deprivation of property 
without due process of law protects every species of 
property alike, except such as is in its nature and 
origin subject to legislative control; and hence, al¬ 
though the state may affect remedies, vested rights 
cannot be impaired without compensation.*^® Or¬ 
dinarily an existing right of action or a judgment 
cannot be destroyed or substantially impaired, 
nor can a person be adversely affected, by a sub¬ 
stitution of parties liable but the substitution of 


Bank of Constantine, 286 N.W. 113. 
288 Mich. 646- 

68. W.Va.—liamb v. Strother, 189 S. 

E. 865. 

’Valid decree 

In representative suit by creditors 
of insolvent bank to enforce stock¬ 
holders’ constitutional liability, de¬ 
cree was not void for want of “due 
process of law,” in that it was based 
on an audit of bank’s books and mod¬ 
ification thereof, where it appeared 
that audit was admissible as an “ad¬ 
mission against interest.” 

HI.—Hood V. Commonwealth Trust & 
Savings Bank, 34 N.E.2d 414, 376 
Ill. 413. 

69w U.S.—Shriver v. Woodbine Sav. 
Bank of Woodbine, Iowa, 52 S.Ct 
430, 285 U.S. 467, 76 L.Ed. 884. 

69.5 Ga.—Federal Deposit Ins. Corp. 
V. Beasley, 20 S.E.2d 23, 193 Ga. 
727. 

Consolidation 

Shareholders of a title insurance 
and trust company who voluntarily 
consolidated their corporation with a 
banking company, which carried into 
the combination the liability imposed 
by statute against bank stockholders. 
Were not deprived of a property right. 
Pa.—Freeman v. Hudoek, 45 A.2d 1, 
353 Pa. 345, certiorari denied 66 S. 
Ct 982, 328 U.S. 836, 90 L.Ed. 1612. 
Saper.adddd liahili-ty 
The Illinois constitutional provi¬ 
sion imposing a super-added liability 
on. bank stockholders, viewed in the 
light of United States statutes creat¬ 
ing the Reconstruction Finance Cor¬ 
poration and the Federal Deposit In¬ 
surance Corporation and terminating 
double liability of stockholders of 
national banks, was not invalid as 
violating the due process clause of 
the Fourteenth Amendment. 

Ill,—^Henrys v. Raboin, 69 N.E.2d 491, 
395 Ill. 118, 169 A.LI.R. 927. 

7a Cal.—Rainey v. Michel, 67 P.2d 
932, 6 Cal.2d 259, 105 A.luR. 148. 
K.C.—Bank of Pinehurst v. Derby, 12 
S,E.2d 260. 218 N.C. 663. 

71* U.S.—Ferry v. Ramsey, Kan., 48 
S.Ct 443, 277 U.S. 88, L.M. 796. 


Kan.—Rich v. Hough, 269 P. 23, 126 
Kan. 484—^Ramsey Petroleum Co. 
V. Adams, 241 P. 433, 119 Kan. 844. 
Mo.—I vie v. Bailey, 5 S.W.2d 50, 319 
Mo. 474, 67 A.L.R. 881. 

72. OkL—Winfield v. Ott, 64 P. 714, 
7 Okl. 512. 

73. U.S.—Ettor v. Tacoma, Wash., 
33 S.Ct. 428, 228 U.S. 148, 67 L.Ed. 
773. 

12 C.X p 1250 note 58. 

Withdrawal or change of remedy in 
general see supra § 614. 

74. U.S.—Forbes Pioneer Boat Line 
V. Board of Com’rs of Everglades 
Drainage Dist, Fla., 42 S.Ct. 325, 
258 U.S. 338, 66 L.Ed. 647. 

La.—Paul V. Nolen, App., 166 So. 609. 
12 C.J. p 1250 note 69. 

Rights of action and defenses as 
vested rights generally see supra 
5 254. 

Statute conferring immunity on state 
official 

A state statute which purports to 
I confer immunity on an official of the 
state who has violated provisions of 
the third Civil Rights Act by de¬ 
priving an individual of a federal 
right constitutes an invasion by the 
state on the liberties of the individu¬ 
al which are protected by the due 
process of law guaranty. 

U.S.—Picking v. Pennsylvania R. Co., 
C.C.A.Pa., 161 P.2d 240, rehearing 
denied 152 P.2d 753. 

Exercising power to regula'be com¬ 
merce 

If legislation enacted by congress 
in the exercise of the power to reg¬ 
ulate interstate commerce destroys 
an existing right of action, it will 
not constitute a deprivation of prop¬ 
erty without due process of law. 
Tex.—^National Carloading Corp. v. 
Phcenix-EI Paso Express, 176 S.W. 
2d 564, 142 Tex. 141, certiorari de¬ 
nied 64 S.Ct 1156, 322 U.S. 747, 
88 L.Ed. 1578, 

Release of owners of hank stock 
from liability 

(1) Where a constitutional provi¬ 
sion imposing liability for bank 
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debts on owners of bank stock is re¬ 
pealed prior to the date it Is deter¬ 
mined a bank is insolvent, the stock¬ 
holders would be deprived of their 
property without due process if re¬ 
covery against them is allowed, un¬ 
less it is shown that the bank was 
insolvent prior to the repeal of the 
constitutional provision. 

Tex.—Gossett v. Hamilton, Civ.App., 
133 S.W.2d 297, error dismissed] 
judgment correct. 

(2) An owner of bank stock may 
be liable for assessments to pay bank 
obligations, and although the liabil¬ 
ity exist by reason of statute it is 
j at the same time a contractual liabil¬ 
ity, and even if the statute imposing 
the liability is repealed, the liabil¬ 
ity will continue as to persons who 
contracted with the bank while the 
statute was in effect, and after the 
repeal of the statute, if the right to 
enforce the liability became v^ted, 
it will be protected by the guaranty 
of due process. 

Ga.—Federal Deposit Ins. Corpora¬ 
tion V. Beasley, 20 S.B.2d 23, 193 
Ga. 727. 

75. N.y.—^Levy v. Dunn, 55 N.E. 288, 
160 N.W. 504, 73 Am.S.R. 699. 

12 C.J. p 1250 note 60. 

SuhstitntiozL held proper 

In an action for a bank deposit, an 
order of substitution, under a stat¬ 
ute authorizing a defendant in an ac¬ 
tion on a contract or for specific per¬ 
sonal property to show that a third 
person claims the proceeds or prop¬ 
erty, and to apply for an order to 
substitute such person as defendant, 
and for a discharge on the deposit of 
the property in court, did not de¬ 
prive plaintiff of property without 
due process of law, as leaving him 
without recourse to recover dam¬ 
ages as against the original defend¬ 
ant, where it required the full 
amount claimed, with interest, to be 
deposited, in view of another statute 
under which there could be no re¬ 
covery of damages further than the 
amount required to be deposited. 
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the federal government as the party liable in place 
of an agency created by that government is not 
a denial of due process of law.'^^.s 

The state may require that owners shall comply 
with recording acts in order to retain their rights 
against others, such acts not amounting to a tak¬ 
ing without due process;'^® and the legislature may 
abrogate a right of action for a tort to happen 
in the future,'^'^ and by retroactive statute deny 
allowance of interest in actions for conversion 
and the legislature may change the amount of dam¬ 
ages recoverable, as by prohibiting the imposition 
of punitive damages in an action for libel, where 
there has been a retraction, and where the pub¬ 
lication was made in good faith and under an hon¬ 
est mistake of factJ^-S An insurer who pays a 
claim for the death in an airplane accident of 
a person covered by workmen's compensation, and 
thereafter seeks reimbursement from the company 
operating the airplane, is not deprived of his prop¬ 
erty without due process of law because the liabil¬ 
ity of the air-line company is limited by the War¬ 
saw Convention to an amount less than the amount 
the insurer paidJ®*^^ A provision in the workmen's 
compensation act authorizing settlement of claims 
with minors over a specified age is not in con¬ 
flict with the due process of law requirement 

A statute providing that, on the insolvency of a 
foreign corporation doing business within the state, 
in the distribution of assets, resident creditors shall 
have priority over simple contract creditors who 
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are residents of any other coimtry or countries, 
does not deprive a nonresident creditor of his 
property without due process of law^^ It has 
also been held that due process of law is not de¬ 
nied by a statute relieving a sheriff compl 3 dng 
therewith from liability for conversion of prop¬ 
erty attached by him,^® or by a statute, prospective 
in operation, authorizing annulment, at grantor's 
option, of a deed to one agreeing, as part of the 
consideration, to support the grantor for life.®^ 
A statute requiring written notice for cancellation 
of a contract for the future conveyance of land 
does not deprive the vendor of his property without 
due process of law;^^ nor is due process denied 
to a person who is injured in the course of his em¬ 
ployment in or about a railroad by a statute re¬ 
stricting his rights against the railroad company 
to those which an employee of such company would 

have.^3 

Attaching creditors who had actual knowledge 
of the existence of a mortgage covering the prop¬ 
erty attached before suing out the attachment ac¬ 
quired no property rights therein by virtue of a 
default judgment in the attachment suit in their 
favor and against their judgment debtor, of which 
they were deprived without due process of law by 
a statute validating mortgages recorded like the one 
in question, which statute went into effect while the 
issue in the attachment suit between the attaching 
creditors and the mortgagees, who had intervened 
claiming the property, was still pending and unde¬ 
termined,*^ An act authorizing conversion of bank 


Cal.—^Youtz V. Los Angeles Farmers’, 
etc., Bank, 160 P. 855, 31 Cal.App. 
870. 

75,5 D.C.—^U. S. Shipping Board 
Merchant Fleet Corp. v. First Nat. 
S. S. Co., 119 F.2d 6, 73 App.D.C. 
2S7, certiorari denied 62 S.Ct, 60, 
314 tr.S. 619, 86 Lt.Bd. 498. 

76. U.S.—Vance v. Vance, La., 2 S. 
Ct 854, 108 U.S. 514, 27 L.Ed. 808. 

Berecording* of chattel mortgage 
Where a chattel mortgage is In 
existence and properly recorded, and 
subsequently a statute is enacted 
■which requires that a chattel mort¬ 
gage be rerecorded within a specified 
time after its original recordation or, 
in default thereof, be void against 
creditors of the mortgagor, the stat¬ 
utory requirement of rerecording is 
not, as to the mortgage in exist¬ 
ence, violative of due process of law. 
C^.—Security First Nat. Bank of 
Los Angeles v. Sartori, 93 P.2d 
863, 34 Cal.App.2d 408. 

77. Mich,—Naudzius v- Lahr, 234 N. 
W. 581, 253 Mich. 216, 74 A.L.R. 
1189. 


Abrogation by contract 

A statute authorizing lessors to 
absolve themselves of liability for 
injuries resulting from defective 
premises by contract with the les¬ 
sees, and to transfer such liability to 
the lessees, is not unconstitutional as 
applied to causes of action thereafter 
accruing. 

Jjsu —Paul V. Nolen, App., 166 Sov 609. | 
Ubel 

The legislature has power to pro¬ 
vide that a fair and impartial report 
of the filing and contents of an af- 
: ftdavit in a criminal action pending 
in a court of competent Jurisdiction 
; shall be privileged. 

Ohio.—^Heimlich, v. Dispatch Printing 
Cov, 17 Ohio N.P.,N.S., 161, affirmed 
6 Ohio App. 394, 27 Ohio Cir.Ct.;isr. 
S., 333, 29 Ohio Cir.Dec, 149. 

7a U.S.—^U. S. V. Standard Oil Co. 
of California, D.C.Cal., 21 F.Supp. 
645, affirmed, C.C.A.. 107 P.2d 402, 
certiorari denied 60 S-Ct. 469, 369 
U.S. 654, 84 L.Bd. 1003, rehearing 
denied 60 S.Ct. 708, 309 U.S. 697, 84 
L.Ed. 1036, certiorari denied 60 
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S.Ct. 715, 309 U.a 673, 84 L.Ed. 
1019. 

Tas Fla.—^Ross V. Gore, 48 So.2d 
412. 

7aiO u.a—Indemnity Ins. Co. of 
North America v. Pan Am. Air¬ 
ways, D.C.N.T., 68 F.Supp. 338. 

7ai5 Ga.—^Rourke v. U. S. Fidelity 
& Guaranty Co., 1 aE.2d 728, 1ST 
Ga. 636. 

79* U.a —^Blake V. McClung, Tenn., 
19 act. 165, 172 U.S. 239, 43 UEd. 
432. 

12 C.J. p 1250 note 63. 

80. Gal.—Cory v. Cooper, 4 P.2d 581, 

: 117 Cal.App. 495. 

8L Ala.—^Bush v. Greer, 177 6o. 
341, 235 Ala. 66. 

82- Minn.—^Finnes v. Selover, etc., 
Co., 131 N.Vr. 371, 114 Minn. 339. 

83. U.S.—^Martin v. Pittsburg, etc., 
R, Co., Ohio, 27 act. 100, 203 U.S. 
284, 61 L.E<L 184, 8 AnmCas. 87. 

84. U.S.—McFaddin v. Evans-Sni- 
der-Buel Co., Ind.T., 23 S.Ct. 758, 
185 U.S. 505, 46 L.Ed. 1012. 
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Stock into nonassessable single liability stock does 
not deprive bank creditors o-f property without due 
process, where the double liability of stock issued 
prior to passage of act remains,*® nor does such 
statute deny due process because it may lessen the 
value of shares of common stockholders without 
their consent by issuance of preferred stock, where 
issuance of preferred stock would not work a con¬ 
fiscation of the stockholders' property.*® 

Contracting parties may limit their liability where 
limitation is not against public policy or statutes 
and the calling of state bonds prior to their maturi¬ 
ties is not unconstitutional where the statute under 
which the bonds were issued authorized the call¬ 
ing.** Error of judgment in the compromise of 
liabilities to an insolvent bank is not as to credi¬ 
tors of the bank a taking of property without due 
process.** Proceedings in bankruptcy as affected 
by the due process clause are treated supra § 612. 

Counties and municipal corporations. The liabil¬ 
ities of municipalities may in some cases be valid¬ 
ly placed in abeyance by restricting the only sources 
of revenue to such sums as are inadequate to pay 
obligations and a statute is valid which forbids 
suits against the board of public health, its officers 
or agents, for enforcing quarantine, unless the 
board acted without reasonable and probable cause 
to believe that the alleged cause of disease was 
hazardous to the public health,*^ as is a charter 
provision which limits recovery against a city to 
damages accruing within thirty days preceding 
filing of the claim,** or a statute which requires the 
filing of a notice of a claim against a county, and 
service of a notice of the intention to sue as a 
condition precedent to the right to institute the 


suit.**-® A statute exempting a city from liability 
for injuries caused by any defect in a street or side¬ 
walk does not infringe the constitutional provision 
when applied to an injury occurring after the 
adoption of the statute;** nor is the provision in¬ 
fringed by a statute requiring, in order to hold a 
municipality liable for injuries resulting therefrom, 
notice to it of defects in streets*^ or accumulations 
of snow and ice on a sidewalk,*® although it has 
been held that a charter provision requiring actual 
knowledge of a city commissioner or written notice 
of defects due to affirmative acts of negligence on 
the part of the city is unconstitutional.*® 

The statutory liability of a municipality for dam¬ 
age caused by mobs and riots may be withdrawn 
by statute without denying due process of law to 
any person whose claim accrued after the date the 
repealing statute became effective.*®-® It is un¬ 
constitutional to provide that a municipality shall 
be discharged from contractual obligations already 
incurred in favor of an individual, *7 and it has 
been held that a statute exempting a city from 
liability for negligence of its agents operating a 
municipal airport is also imconstitutional.** 

I 644 , - Liability for Acts Done under 

Military Authority 

The due process of law guaranty does not Invalidate 
legislation discharging any supposed personal liability 
for acts done under military authority. 

Independent of constitutional or statutory provi¬ 
sions, it is a principle of law that there is no per¬ 
sonal liability for acts done in accordance with the 
usages of civilized warfare, and therefore legisla¬ 
tion providing for discharge for any supposed lia¬ 
bility of such a nature is valid.** 


55. Ark-—^Wasson v. Planters’ Bank 
& Trust Co.. 65 S.W.2d 528, 188 
Ark. 343. 90 A.L..R. 141. 

56. Ark.—^Wasson v. Planters’ Bank 
& Trust Co,, supra, 

87. Tex.—Hunger Automobile Co. v. 
American Lloyds of Dallas. Civ. 
App., 267 S.W. 304. 

88. N.D.—Catholic Order of Forest¬ 
ers V. State. 271 N.W. 670. 1D9 A. 
L.R. 979, dismissed Catholic Or¬ 
der of Foresters v. State of North 
Dakota, 57 S.Ct. 796, 301 U.S. 665, 
81 L.Ed. 1331. 

89. U.S.—^Doty V. Love, Miss,, 65 S. 
Ct. 558, 295 U.S. 64, 79 L.Ed. 1303, 
96 A.L.R. 1438. 

90. U.S.—^Louisiana v. New Orleans, 
La., 3 act. 211. 109 U.S. 285. 27 
LJBd. 9.36. 


71 A- 344, 76 N.J.Law 509, 19 L. 

R, A-,N.S., 262, 16 Ann.Cas. 731. 

92. N.Y.—^Thomann v. City of Roch¬ 
ester, 176 N.B. 129, 256 N.Y. 166, 
motion denied 177 N.E, 136. 266 
N.Y. 552, and reargument denied 
177 N.E. 196. 256 N.Y. 692. 

92.5 U.S.—Cooper v. Westchester 
County, D.C.N,Y., 39 P.Supp. 58. 

93. Tex.—Williams v, Galveston, 90 

S. W. 605, 41 Tex.Civ.Appv 63. 

94. N.Y,—^MacMullen v. Middletown, 
79 N.E. 863, 187 N.Y. 37, 11 L.R-A., 
N.S., 391. 

95. N.Y.—MacMullen v. Middletown, 
supra. 

98. Tex.—^Hanks v. City of Port Ar¬ 
thur, 45 S.W.2d 944, 121 Tex. 202, 
83 A.L R, 278. 

96.5 N.Y.—^Finkelstein v. City of 
New York. 47 N.Y.S.2d 156, 182 
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Misc. 271, affirmed 53 N.T.S.2d 465, 
269 App.Div. 662, affirmed 65 N.E, 
2d 432, 295 N.Y. 730. 

97- U.S.—^Mt Pleasant v, Beckwith* 
Wis., 100 U.S. 614, 533, 25 L.Ed. 
699. 

12 CJ. p 1261 note 73. 

Xrzlgatloii district 

Statute authorizing dissolution of 
an irrigation district without pay¬ 
ment of its legitimate outstanding 
Indebtedness, would violate the due 
process clause. 

Colo.—^Michigan Trust Co. ▼. Otero 
Irr, DisL, 232 P. 919, 76 Colo. 441. 

98. Tex.—Christopher v. City of El 
Paso, Civ.App., 98 aw.2d 394, er¬ 
ror dismissed. 

99. U.S.—^Freeland v. Williams, W. 
Va.. 9 S.Ct. 763, 131 U.S. 406, 33 
L.Ed. 193. 

12 C.J. p 1251 note 74. 


91m NJT.—«Val«itine v. Englewood, 
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§ 645. Confiscation or Destruction of Proper¬ 
ty 

The guaranty of due process of faw prohibits the 
confiscation of property or the destruction of property 
without compensation, except where the property is taken 
or destroyed In a valid exercise of the general police 
power. 

Although an admitted public offense against a 
constitutional statute may be punished by loss of 
property,^ confiscation, which is the taking of pri- 
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vate property without just compensation, offends 
the constitution,^'^ and, as a general rule, vested 
property cannot be confiscated by the legislature,^ 
or by the courts and no person can be deprived 
of his property without legal investigation and ad¬ 
judication.^ Accordingly, legislation authorizing 
the destruction of private property without oppor¬ 
tunity to be heard is invalid except in cases of over¬ 
ruling necessity;^ and a statute which, by its own 
inherent weight, extinguishes property rights, or 


1 , N.T.—Wynehamer v. People, 13 
N.T. 378, 2 Park.Cr. 421. 

Ccmtempi 

A statute authorizing seizure of 
property of a citizen witness residing 
abroad who refuses to respond to a 
subpoena, to satisfy a contempt judg¬ 
ment, is not invalid. 

D.C.—Blackmer v. TJ. S., 49 P.2d 523, 
60 App.D.C. 141, affirmed 52 S.Ct. 
252, 284 U.S. 421, 76 L..EcL 376. 
Property used In violation, of law 
It is well settled that statutes 
providing for forfeiture of specific 
property used in violation of law are 
constitutional. 

Pa—Commonwealth v. One 1936 
Ford Tnick, Three Ton, 7 A. 2d 632, 
136 PaSuper. 473. 

IS S.D.—^Application of Northwest¬ 
ern Bell Tel Co., 6 N.W.2d 165, 69 
S.D. 36. 

2. Cal.—^Equitable Sav. & Loan 
Ass'n V. Superior Court in and for 
Los Angeles County, App., 230 P. 
2d 119, hearing dismissed. 

Pa—Commonwealth v. Perkins, 21 A. 
2d 46, 342 Pa 629, affirmed Perkins 
V. Commonwealth of Pennsylvania 
62 S-Ct 484, 314 U.S. 586, 86 L. 
Ed. 473. 

Wia—^Eiermann v, Milwaukee, 126 
N.W. 53, 142 Wis. 606, 27 L,R.A., 
N.S., 1085. 

12 CJ. p 1261 note 77. 

"Confiscation cannot be justified by 
beneficent provisions for others/’ 

U.S.—Hudson-Duncan & Co. v. Wal¬ 
lace, D.C.Or., 21 F.Supp. 295, 308, 
reversed on other grounds, (ic,A., 
98 F.2d 985. 

Esoheat to state of ahaadoiied bank 
deposits 

A statute providing for escheat to 
the state of abandoned bank deposits 
does not constitute a confiscation of 
property without due process of law. 
Minn.—Btate v. Northwestern Nat. 
Bank of Minneapolis, 18 N.W.2d 
669, 219 Minn. 471. 

Bsstricting use and possession 
A statute which has the effect of 
restricting the use and possession of 
personal property owned by a citi¬ 
zen confiscates such property within 
the purview of the Fifth Amendment. 
U.S.—Comeli v. Moore, D.C.Mo., 267 
P. 456, affirmed 42 S.Ct. 176, 267 U. 
S. 491, 66 L,Ed. 332. 

laA C.J.S.—58 


3.5 U.S.—Baldwin v. Schmidt, D.C. 

Mo., 106 P.Supp. 135. 

Cal.—^Equitable Sav. & Ltoan Ass’n v. 
Superior Court in and for Los An¬ 
geles County, App., 230 P.2d 119, 
hearing dismissed. 

Decree in equity invalidating secur¬ 
ities 

Where securities are fraudulently 
obtained by a wrongdoer, and subse¬ 
quently are declared null and void 
by a court in an equitable action, the 
decree invalidating the securities 
does not constitute a confiscation of 
property without due process of law. 
N.T.—Connolly v. Bell, 141 N.T.S. 
2d 753, 286 App.Div. 220. 

3. Cal.—^Equitable Sav. & Loan 
Ass’n V. Superior Court in and for 
Los Angeles County, App., 230 P. 
2d 119, hearing dismissed—Santos 
V. Dondero. 64 P.2d 764, 11 Cal. 
App. 2d 720. 

Fla.—^Rowland v. State ex rel. Mar¬ 
tin, 176 So. 545. 

La—^Dupuy v. Tedora 15 So.2d 886, 
204 La 560—Cornman v. Conway, 
151 So. 620, 178 La 357—-Finance 
Sec, Co. V. Conway, 146 So. 22, 
176 La 466. 

Tenn.—Pharr v. Nashville, C. & St. L. 
Ry., 208 S.W.2d 1013, 186 Tenn. 154 
—^Wells V. MoCanless, 198 SwW.2d 
641, 184 Tenn. 293. 

12 C.J. p 1251 note 78. 

Dance marathon 

Ordinance authorizing summary 
destruction of property and equip¬ 
ment employed in conducting dance 
marathons is invalid as denying due 
process. 

Ky,—City of Paducah v. Hook 
Amusement Co., 77 S.W,2d 383, 267 
Ky. 19. 

IHsallowanoe of claim against state 
No confiscation shown in action of 
a state commission in disallowing a 
claim against the state. 

U.S.—Carolina Glass Co. v. State of 
South Carolina, 36 S,Ct 293, 240 U. 
S. 305, 60 L.Ed. 658. 

Fro forma seizure 
Where there was a labor dispute 
between telephone company and its 
employees, pro forma seizure of tel¬ 
ephone company’s plant by commis¬ 
sioner of labor, pursuant to statute 
pertaining to labor disputes in public 
utilities, did not deprive company of 
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property without due process of law, 
although no compensation was pro¬ 
vided for use of property or result¬ 
ing damage, where commissioner did 
not interfere with or participate in 
management or conduct of company’s 
operations, and seizure amounted 
only to a protective custodianship. 
N.J.—State V. Traffic Tel. Workers 
Federation of New Jersey, 61 A.2d 
670, 142 N.J.Eq. 786, reversed on 
other grounds 66 A.2d 616, 2 N.J. 
336, 9 A-L.R.2d 854. 

Proimrty of oomzuoa carrier 

A common carrier is protected by 
the federal Constitution against con¬ 
fiscation, and police powers of the 
state are subject to the limitation 
that property of a common carrier 
cannot be taken without due proc¬ 
ess of law. 

U.S.—^Atlantic Coast Line R. Co. v. 
Florida R. R. & Public Utilities 
Commission, D.C.Pla, 96 F.Supp. 
583, vacated on other grounds 
Florida R. R. & Public Utilities 
Commission v. Atlantic Coast Line 
R. Co., 72 S.Ct 73, 342 U.S. 844, 9$ 
L.EcL 638. 

Where state has not oouseuted to 
be sued, removal by a state commis¬ 
sion of funds in the hands of coun¬ 
ty dispensaries due to a corporation 
indebted to the state, does not deny 
the con>oration of due process of 
law. 

U.S.—Carolina Glass Co. v. State of 
South Carolina, 36 S.CL 293, 240 
U.S. 305, 60 L.Bd. 658. 

4. Del.—Jannuzzio v. Hackett, 82 
A.2d 730, 32 Del.Ch. 163. 

Fla—Campoamor v. State Live Stock 
Sanitary Board, 182 So. 277—^Row¬ 
land V. State ex rel. Martin, 176 
So. 545. 

Ky.—City of Paducah v. Hook 
Amusement Ca, 77 S,W.2d 383, 257 
Ky. 19. 

Notice 

Due process requires notice to de¬ 
fendant before his property be con¬ 
demned and destroyed, and a law 
purporting to authorize condemna¬ 
tion without notice is invalid. 

Ill.—United Artists Corporation v. 
Thompson, 171 N.B. 742, 339 Ill. 
595—^People v. Marquis, 125 N.E. 
757, 291 Ill. 121, 8 A.L.R. 874. 
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which compels their extinctioa without legal proc¬ 
ess^ is unconstitutional.^ 

A person is deprived of his property without due 
process of law when his property is confiscated 
under the guise of police regulation hut destruc¬ 
tion of property as a result of the legitimate ex¬ 
ercise of the police power of a state is not a tak¬ 
ing of it without due process;® and it is compe¬ 
tent for the legislature to authorize the summary 
seizure and destruction of things which cannot be 
put to a lawful use,*^ such as gaming apparatus,® 
lottery tickets,® false weights and measures,^® food 
products unfit for human consumption,^! and milk 
kept for sale and not conforming to the standard 
fixed by law,^® and also of things which are ob¬ 
noxious to the public health or safety,!® or to the 
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public morals,!^ and of things that, either by the 
common law or by statute, constitute a public nui¬ 
sance,!^ although a statute authorizing the sum¬ 
mary destruction, as a nuisance, of property not 
constituting a nuisance per se and not so declared 
by the legislature except for failure to pay an oc¬ 
cupation tax thereon has been held unconstitution¬ 
al.!® 

Furthermore, the legislature may authorize the 
destruction of property in case of urgent necessi¬ 
ty,!! for example, to prevent the advance of a 
hostile army,!® and may authorize the removal or 
destruction of fire hazards.!® So, for the purpose 
of preventing the spread of disease or pests, the 
legislature may authorize the destruction of prop- 


5- N.T,—^Wynehamer v. People, 13 
N.T. 378, 2 Park.Cr, 421. 

Property which in fact does not 

belong to the state cannot be made 

state property by legrislative declara¬ 
tion. 

Mo.—State ex rel. Jones v. Brown, 92 
S.W.2d 718, 722, 338 Mo. 448. 

53 N.J.—Grosso v. Board of Ad¬ 
justment of Millbum Tp. in Essex 
County, 61 A.2d 167, 137 N.J.Eaw 
630. 

0. U.S.—City of Marysville v. Stand¬ 
ard Oil Co., aC.A.Kan., 27 P.2d 
478, affirmed 49 S.Ct. 430, 279 U.S. 
582, 73 L.Ed. 856, rehearing denied 
50 S.Ct. 79, and interpretation of 
decision denied 51 S.Ct. 38, 282 U. 
S, 797, 75 L.Ed. 718. 

La,—City of Shreveport v. Kansas 
City, S. & G. Ry. Co., 120 So. 290, 
167 Ea. 771, €2 A.L.R. 1512—State 
V. Jackson, 94 So. 150, 152 La. 656. 

7. U.S.—^Durant v. Bennett, D.C.S.C., 
64 P.2d 634. 

Or.—^Enloe v. Lawson, 31 P.2d 171, 
146 Or. 621. 

S.C.—State V. Kizer, 162 S.E. 444, 
164 S.C. 383, 81 A-1/.R. 722. 

12 C.J. p 1251 note 82. 

Oonixarbaad 

N.J.—Spagnuolo v. Bonnet, 109 A,2d 
623, 16 N.J. 646. 

8 . See infra this section. 

9. See infra this section. 

10- Ohio.—Williams v. Sandies, 112 
N.E. 206, 93 Ohio St. 92. 

IL U.S.—^North American Cold Stor¬ 
age Co. V. Chicago, Ill., 29 S.Ct 
101. 211 U.S. 306, 53 L.Bd. 196, 16 
AnmCas. 276. 

I2L U.S.—Adams v. Milwaukee, Wis., 
33 S.Ct 610, 228 U.S. 572. 67 L.Ed. 
971, 

12 CIJ. p 1251 note 87. 

18* Bla-—C^mpoamor v. State Live! 
Sto^ Sanitary Board, 182 So. 277. 


Ill-—^People V. Anderson, 189 N.E. 
338, 356 Ill. 289. 

La.— Corpus Juris Secundum cited in 
State V. Ricks, 41 So.2d 232, 234, 
215 La. 602—State v. Jackson, 94 
So. 150, 152 La. 656. 

Miss.—Clark v. Holden, 2 So.2d 670, 
191 Miss. 7. 

N.J.—Spagnuolo v. Bonnet, 109 AL.2d 
623, 16 N.J. 546. 

Instramentality adding nothing to 
general welfare 

An instrumentality may be sum¬ 
marily seized and destroyed if it is 
nothing but a civic parasite, adds 
nothing to the general welfare, af¬ 
fords no employment to the unem¬ 
ployed, produces nothing, and where 
nothing is bought, carried home, and 
used. 

U.S.—^Holliday v. Governor of State 
of South Carolina, D.C.S.G, 78 F. 
Supp. 918, affirmed 69 S.Ct. 66, 335 
U.S. 803, 93 L.Ed. 360. 

14. La.— Corpus Juris Secundum 

dted in State v. Ricks, 41 So.2d 
232, 234. 216 La. 602—State v. 
Jackson, 94 So. 150, 162 La. 666. 

N.J.—Spagnuolo v. Bonnet, 109 A.2d 
623, 16 N.J. 646. 

15. U.S.—^Upton V. Felton, D.C.Neb., 

4 F.Supp. 585. 

La.—State v. Jackson, 94 So. 160, 152 
La. 656. 

Pa.—Care v. City of Harrisburg, 16 
Pa.Dist. & Co. 22. 

12 C.J. p 1251 note 88. 

la Tex.—Sheppard v. Giebel, Civ. 
App., 110 S.W.2d 166. 

17- N.T.—Wynehamer v. People, 13 
N.Y. 379, 2 Park.Cr. 42L 
12 CJ. p 1251 note 90. 

Conflagrations or epidemics 
In cases of extreme and urgent 
necessity,, as in conflagrations or 
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epidemics, private property may be 
destroyed under authority of police 
power without notice or hearing. 

Me.—Jordan v. Gaines, 8 A. 2d 686 
136 Me. 291. 

Bestzuction necessary to protect 
community welfare 
*'A distinction must be made, how¬ 
ever, with respect to that class of 
cases which prohibit the use of prop¬ 
erty in a manner Injurious to the 
health, morals or safety of the pub¬ 
lic, or authorize the destruction of 
property when necessary in order to 
protect the welfare of the communi¬ 
ty. An illustration of this is the 
tearing down of buildings in time 
of Are in order to prevent the spread 
thereof; or the killing of cattle in¬ 
fected with a contagious disease to 
prevent them from becoming a men¬ 
ace to the public health.” 

Del.—Jannuzzio v. Hackett, 82 A.2d 
730, 32 DeLCh. 163—State v. Rose, 
132 A. 864, 869, 3 W.W.Harr. 168. 

la Ky.—^Varden v. Mount, 78 Ky. 

86, 90, 39 Am.R. 208. 

12 C.J. p 1252 note 92. 

18, U.S.—^Maguire v. Reardon, Cal., 
41 S.Ct. 255, 255 U.S. 271. 65 L.Ed. 
625. 

American Home Fire Assur. Co. 
of N. Y. V. Mid-West Enterprise 
Co., C.A.Okl., 189 F.2d 628. 

Ky.—Security Ins. Co. v. Rosenberg, 
12 S.W.2d 688, 227 Ky. 314. 

N.D.—Runge v. Glerum. 164 N.W. 
284, 37 N.D. 618. 

Tenn.—Jackson v. Bell, 226 S-W. 207, 
143 Tenn. 452. 

12 aj. p 1261 note 90. 

S^tatute held not invalid as hot pro¬ 
viding for service on owner or rea¬ 
sonable notice. 

Mont.—State v. Cook, 276 F. 958, 84 
Mont 478. 
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erty20 such as trees,crops ,22 plants,23 or animal 
products.2^ Matters relating to the destruction of 
animals as affected by the due process clause are 
treated infra § 705. 

Misbranded drugs transported in interstate com¬ 
merce may be taken by condemnation,and the 
government may take samples of medicine for tests 
in condemnation suits,*25 and, imder statutes au¬ 
thorizing the seizure of articles because of mis¬ 
branding, the fact that there are multiple seizures 
does not, in and of itself, constitute a denial of 
due process ;25-5 but multiple seizures may be so 
arbitrarily and destructively engaged in as to be 
violative of the due process clause,25.io and an arbi¬ 
trary exercise of power in causing libels to be 
brought against alleged adulterated medical prod- 
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ucts in numerous widely scattered cities constitutes 
a denial of due process.^® 

Where property is not inherently dangerous to 
the public health and morals, but becomes so be¬ 
cause of the use to which it is put, due process 
requires notice and opportunity to be heard be¬ 
fore the taking of the property results in an ab¬ 
solute forfeiture of all rights therein ;26.5 -ind, 
thus, anything which is susceptible of property 
rights and capable of lawful use, but kept, sold, or 
used in violation of law, may be forfeited and con¬ 
fiscated or destroyed, if notice and judicial deter¬ 
mination are provided for before final disposition 
of the property ;27 but not otherwise.^s Accord¬ 
ingly, the confiscation of intoxicating liquors kept^s 


20. Ky. —^Varden v. Mount, 78 Ky. 
86, 39 Am,R. 208. 

21. U.S.—Miller v. Schoene, Va., 48 
S.Ct. 246, 276 U.S. 272, 72 L.Ed. 
568. 

Upton V. Felton, D.C.Neb., 4 F. 
Supp. 585. 

La.—Louisiana State Board of Agri¬ 
culture and Immigration v. Tanz- 
mann, 73 So. 854, 140 La. 756, L. 
H.A.1917C 894, Ann.Cas.l917E 217. 
Tex.—Stockwell v. State, Civ.App., 
203 S.W. 109, reversed on other 
grounds 221 S.W. 932, 110 Tex. 550, 
12 A.L.R. 1116. 

Va.—^Bowman v. Virginia State En¬ 
tomologist, 105 S.E. 141, 128 Va. 
351, 12 A.L,R. 1121. 

Wash.—Carstens v, De Sellem, 144 
P. 934, 82 Wash, 643. 

W.Va.—Lemon v. Rumsey, 150 S.E. 

725, 108 W.Va. 242. 

12 C.J. p 1252 note 6. 

Ixurtltntion by petitioxi 
Cedar Rust Law, authorizing de¬ 
struction of infected trees, does not 
deny due process because of provi¬ 
sion that state ’entomologist shall 
make inquiry to ascertain the exist¬ 
ence of the disease upon petition by 
ten freeholders. 

U.S.—Kelleher v. French, D.CVa., 22 
F.2d 341, affirmed 49 S.Ct. 35, 278 
U.S. 563, 73 LuEd. 607—Kelleher v. 
Schoene, D.CVa., 14 F.2d 341. 

22. Ohio.—Van Gunten v. Worthley, 
159 N.E. 326, 25 Ohio App. 496. 

23. Iowa-—Gray v. Thone, 194 N.W. 
961, 196 Iowa 632. 

2^ Wis.—Adams v. Milwaukee, 129 
KW. 518, 144 Wis. 371, 43 L.R.A., 
N.S., 1066, 

Destruction of diseased animals see 
Infra S 705. 

24.5 U.S.—U. S. V. 62 Packages, 
More or Less, of Marmola Pre¬ 
scription Tablets, D.CWis., 48 F. 
SUpp. 878, affirmed, C.C.A., 142 F.2d 
107, certiorari denied Raladam Co. 


V. U. S.. 66 S.Ct 68, 323 U.S. 731, 
89 L.Ed. 687. 

25. U.S.—U. S. V. B. & M. External 
Remedy, D.C.N.T., 36 F.2d 53. 

25.5 U.S.—^Ewing v. Mytinger & 
Casselberry, App.D.CL, 70 S.Ct, 870. 
339 U.S. 594, 94 L.EdL 1088, rehear¬ 
ing denied 71 S,Ct 69. 340 U.S. 
857, 95 L.Ed. 627. 

D-C,—Victrylite Candle Co. v. Bran- 
nan, 201 P.2d 206, 91 U.S.App.D.C. 
386, certiorari denied 73 S.CL 1122, 
345 U.S. 9T5, 97 L.Ed. 1390. 

25.10 D.C.—Victrylite Candle Co. v. 
Brannan, supra. 

26. D.C.—^National Remedy Co. v. 
Hyde. 60 F.2d 1066, 60 App.D.C. 
252. 

26.5 N.J.—Spagnuolo v. Bonnet, 109 
A-2d 623, 16 N.J. 646. 

27. U.S.—U. S. V. Spallo, D.C.Mo., 48 
F.2d 891. 

Ala.—Ridge v. State. 89 So. 742, 206 
Ala. 349. 

Cal.—Nicoli v. McClelland, 65 P.2d 
853, 21 Cal.App.2d 759. 

Conn.—^Pickett v, Marcuccf s Liquors, 

151 A. 626, 112 Conn. 169. 

Ill.—^People V. Lavendowski, 160 N. 

E. 682, 329 III. 223. 

La,—State v. Roy, 94 So. 703. 152 La. 
933—State v. Jackson, 94 So. 150, i 

152 La. 656. | 

12 C.J. p 1252 note 93, p 1286 note 99 

—25 C.J. p 1172 note 53. 

Bawdyhouse ftimitoxe 
A statute providing for the seizure 
and sale of the furniture of a bawdy- 
house to pay costs of abating it as 
a nuisance is not a denial of due 
process. 

Ga.—Williams v. State, 104 S.R 408, 
150 Ga. 480. 

Beasa 

A provision authorizing forfeiture | 
of lease for the violation of a liquor ; 
law by the lessee or occupant of! 
lea.sed premises Is not Invalid. { 


Pa.—Burke v. Bryant, 128 A. 821, 283 
Pa, 114. 

Forfeitures as affected by due proc¬ 
ess clause generally see supra f 
$40. 

28. Del.—State v. Rose, 132 A, 864, 
3 W.W.Harr. 168, 45 A.L.R. 85. 

III.—^United Artists Corporation t. 
Thompson, 171 N.E. 742, 339 Ill. 
595—People v. Marquis, 125 N.E. 
757, 291 Ill. 121, 8 A.L.R. 874. 

La.—Comman v. Conway, 151 So. 620, 
178 La. 357—Finance Sec. Co. v. 
Conway, 146 So. 22, 176 La. 466. 
N.T.—People v. Diamond, 135 N.E. 
200, 233 N.Y. 130. 

Okl.—Spry v. Freeman, 204 P. 1104, 
85 Okl. 119. 

12 C.J. p 1262 note 94. 

ZUegral search and seiziixe 

(1) The seizure of property with¬ 
out a search warrant is illegal, and 
tends to compel defendant to disclose 
evidence against himself, and to sur¬ 
render his property for that purpose 
without due process of law. 

N.T.—People v. 738 Bottles of Intox¬ 
icating Liquor, 190 N.Y.S. 477, 116 
Misc. 252. 39 N.Y.Cr. 270. 

(2) So liquors Illegally seized in 
search of dwelling without wari^nt 
were held required to be returned 
to owner under evidence. 

U.S.—U. S. V. Goodhues, D.C3fd., 53 
P.2d 696. 

29, Ala.—Edmunds v. State, 74 So. 
965, 199 Ala 555. 

Ark.—^Welbom v. Morley, 243 S.W. 
2d $35, 219 Ark. 569—Morley v. 
Fifty Cases of Whiskey. 226 S.W. 
2d 344, 216 Ark. 528. 

Ga—Delaney v. Plunkett, 91 S.E. 561, 
14$ Ga 547. Ii.R.A.1917D 926, Ann. 
Cas.l917E 685. 

Ill.—People V. Liavendowskt, 160 N. 

E. 582, 329 IlL 223. 

La—State v. Roy, 94 So. 703. 152 La. 
933—State v. Jackson, 94 So. 150, 
152 La 65& 
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or transported^®*^ in violation of law may be au¬ 
thorized on judicial condemnation, and it seems 
even on summary proceedings where kept in such 
a manner as to constitute a nuisance;®® but such 
liquors are regarded as property and therefore not 
subject to confiscation except as stated above.®^ 

Statutes providing for the confiscation or for¬ 
feiture of automobiles or other vehicles used ille- 
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gaily,®l*5 as, in the unlawful transportation of 
intoxicating liquor,®® or narcotics,®®*5 are not un¬ 
constitutional as depriving a person of his prop¬ 
erty without due process of law; particularly a 
statute providing for forfeiture of the interest of 
the wrongdoer and protecting superior rights of 
innocent persons.®® Even when construed as au¬ 
thorizing the forfeiture of the interest of an inno¬ 
cent owner or lienor in property intrusted to the 


Texin.—^Petition of Carter, 222 S.W.2d 
11, 188 Term. 677. 

12 C.J. p 1252 note 96. 

Pe s tr nc tlom ptursuaiit to orAer 

Statute providingr for seizure and 
destruction of liquor unlawfully pos¬ 
sessed without compensation to own¬ 
er, pursuant to order and without 
notice, is not violative of due proc¬ 
ess clause as to one who obtained 
possession of liquor for use in home 
at a time when such possession was 
lawful, where possessor whose pos¬ 
session is lawful may sue to obtain 
possession and to enjoin destruction. 
XJ,S.—Samuels v. McCurdy, Ga., 45 
S.CL 264, 267 U.S. 188, 69 UEd. 
668 . 

Befusal to retorn seized liquor 
A refusal by a sheriff to follow 
the procedure required hy statute 
for the return of liquor seized as 
contraband would deprive the ovmer 
of the liquor of due process of law. 
S.C.—^Port Sumter Hotel v. South 
Carolina Tax Commission, 21 S,E. 
2d 393, 201 S.C 60. 

29.5 N.C.—State v. Gordon, 34 S.E. 
2d 414, 225 N.C. 241. 

Adequate pxovisioB, for notice and 
hearing 

Although the statute, under which 
confiscation of intoxicating: liquors 
was sought, contained no provision 
for notice to the person claiming the 
liquor of the intended confiscation, 
and did not provide an opportunity 
to appear at the trial of the issues, 
the statute would not be violative of 
due process since adequate provision 
was made under other laws for no¬ 
tice, and under such laws the claim¬ 
ant would be afforded an opportunity 
to appear at the trial. 

Alaslca.—Territory of Alaska v. 188 
Cases of Mixed Intoxicating Liq¬ 
uors, 10 Alaska 414. 

30. La.—State v. Nejin, 74 So. 103, 
140 La. 793. 

Tex.—Beavers v. Goodwin, Civ.App., 
90 S.W. 930. 

3L Ohio.—Grieb v. Department of 
Liquor Control of State, 90 N.E.2d 
691, 163 Ohio St. 77. 

Tex.—^Beavers v, Goodwin, Civ.App., 
90 S.W. 930. 

31.5 Vehicle used iu ooxmectioa with 
gsanhlliig 

A statute which provides a detail¬ 
ed procedure for the forfeiture and 


sale of a vehicle used in connection 
with gambling will not constitute a 
denial of due process of law. 

Mich.—State ex rel. Dowling v. Sill, 
17 N.W.2d 766, 310 Mich. 570. 
Vehlole oazryis^r lottery papers and 
paxaphemalia 

A statute providing for the con¬ 
demnation of a vehicle used to trans¬ 
port lottery papers and parapherna¬ 
lia, but exempting from condemna¬ 
tion vehicles used to transport lot¬ 
tery equipment issued by and bear¬ 
ing the name of religious or charita¬ 
ble organizations, or veterans" organ¬ 
izations, would not be violative of 
due process of law. 

Ala.—^Mosley v. State, 60 So.2d 433, 
255 Ala. 130. 

Operation of overloaded vehicle 
Where a statute provided that 
when a vehicle exceeding the per¬ 
missible weight was operated on the I 
highways a penalty would be im-1 
posed, and If the penalty were not 
paid it would become a lien to be 
foreclosed by levy on and sale of 
the vehicle, it was held that due 
process of law would not authorize a 
summary judgment to dispose of the 
vehicle without providing for no¬ 
tice and hearing to the owner, since 
the accuracy of the scales used to 
determine the overweight of the ve¬ 
hicle would constitute a fact deserv¬ 
ing of adjudication and requiring 
a hearing, hut due process of law 
would be satisfied if the statute were 
to be construed as authorizing the 
court to declare the lien and direct 
the sale, since such procedure would 
afford the owner every opportunity 
to present his defenses. 

Fla.—Youngblood v. Darby, 68 So.2d 
315. 

32. TJ.S.—General Finance Co. of 
Louisiana v. U. S., C.C.A.La., 45 
P.2d 380. 

Ga.—State v. Killens, 101 S.E. 911, 
149 Ga. 735—^Mack v. Westbrook, 
98 S,E. 339, 148 Ga. 690. 

Minn.—State v. Thomson, 212 N.W. 
591, 170 Minn. 349. 

Pa.—Commonwealth v. One Studebak- 
er Sedan, 14 A.2d 198, 140 Pa.Su- 
per. 197. 

S.D.—^Western Chevrolet Co. v. 
Zehnpfennig, 229 N.W. 307, 56 S. 
D. 451. 

Tex.—^Phariss v. Kimbrough, Civ. 
App., 118 aw.2d 661. 
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Transportation of artlolas as.4 in 
manufacture 

The transportation in a vehicle of 
sugar and empty cans which were 
used In the Illegal manufacture of 
intoxicating liquor would authorize 
the forfeiture of the vehicle, and 
the statute providing for such forfei¬ 
ture was valid. 

Pa-—Commonwealth v. One 1936 
Ford Truck, Three Ton, 7 A.2d 532, 
136 Pa. Super. 473. 

Separate proceeding la rem not re¬ 
quired 

A statute permitting the sale of an 
automobile unlawfully used to trans¬ 
port liquor without a separate pro¬ 
ceeding in rem does not deny due 
process; it is sufficient that the 
owner have notice and opportunity 
to be heard. 

U.S.--U. S. V. Spallo, D.aMo., 48 P, 
2d 89L 

32.5 IT.S.—^Associates Inv, Co. v. IT. 
S., C.A.Tex., 220 F.2d 885. 

U. S. V. Childs, D.GGa., 43 F. 
Supp. 776. 

Cal.—People v. One 1941 Buick Sport 
Coupe, 171 P.2d 719, 28 Cal.2d 692. 

People V. One 1947 Oldsmobile 
Club Sedan, Engine No. 883854, 204 
P.2d 104, 90 Cal.App.2d 848—Peo¬ 
ple V. One 1940 Chrysler Engine 
No. 0-28-10132, 175 P.2d 585, 77 
Cal.App.2d 306—People v. One 1941 
Ford 8 Stake Truck, Engine No. 
99T370053, License No. PS410, 159 
P.2d 641, 26 Cal.2d 503. 

Tifth. Amendment InappHoahle 
Since the proceeding to enforce the 
forfeiture of a vehicle used to trans¬ 
port narcotic drugs illegally is a 
civil proceeding and not a **criminal 
case" within the meaning of the 
Fifth Amendment to the federal Con¬ 
stitution, the immunity of the Fifth 
Amendment may not be invoked. 
U.S.—U. S. V. One 1948 Cadillac Con¬ 
vertible Coupe, D.aN.J., 115 F. 
Supp. 723. 

33. U.S.—^National Bond & Invest¬ 
ment Co. V. Gibson, D.C.Kan., 6 P. 
2d 288, error dismissed Gibson v. 
National Bond & Investment Co., 
47 S.Ct 471, 273 U.S. €68, 71 L 
Ed. 831. 

Ala.—Maples v. State, 82 So. 183, 203 
Ala. 153. 

N.C.—C I. T. Corporatioa ▼. Bur¬ 
gess, 163 SJB. 634, 159 N^C 28. 
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wrongdoer the statute is not invalid,34 although 
a different rule would prevail if construed as ex¬ 
tending to property obtained without the owner's 
consent,34.5 as by trespass or theft.35 There is 
no valid distinction between the application of the 
Fourteenth Amendment to the exercise of the po¬ 
lice power of a state in this particular field and the 
application of the Fifth Amendment to the similar 
exercise of the taxing power by the federal gov¬ 
ernment, or any reason for holding that the one is 
not as plenary as the other.35 Statutes which pro¬ 
vide for the confiscation or forfeiture of vehicles 
because of their use to transport contraband may 
be unconstitutional on the ground of denial of due 
process of law if provision is not made for notice 
of the proceedings to the owner of the vehicle and 
to all persons having an interest in it, and an op¬ 
portunity afforded to them to be heard.36.5 pur- 
thermore, where statutes authorizing confiscation 
of a vehicle used to transport contraband pro¬ 
vide for notice to the legal owner and afford him 
an opportunity to appear and defend, a denial of 
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the right to appear and defend will constitute a 
denial of due process of law.35.i» If the gov¬ 
ernment seeks to confiscate a vehicle used to trans¬ 
port illicit articles, the court has the power to or¬ 
der the remission of the forfeiture to protect the 
legal owner of the vehicle from having his prop¬ 
erty taken without due process of law.36.i5 Stat¬ 
utes which provide for the closing and padlocking 
of a building because of its use in illegal activi¬ 
ties will be in denial of due process of law if no 
provision is made for notice to the owner of the 
building and no opportunity is afforded him to 
be heard ;36.20 and the guaranty of due process 
is not satisfied because the owner has the right to 
recover possession of his property by giving a bond 
conditioned that the building will not be used for 
unlawful purposes for a specified length of time.36.25 
Statutes which direct the forfeiture and sale of 
property used in the unlawful selling, transport¬ 
ing, or possessing of intoxicating liquor are not 
in denial of due process of law because if the com¬ 
plaint in the forfeiture proceedings is brought by a 


34. U.S.—Van Oster v. State of Kan¬ 
sas, 47 S.Ct. 133, 272 U.S. 465, 71 
L.Ed. 354, 47 A.L.R. 1044—J. W. 
Goldsmith, Jr.-Grant Co. v. U. S., 
Ga. 41 S.Ct 189. 254 U.S. 505, 65 
L,Ed. 376. 

Cal.—People v. One 1941 Buick Sport 
Coupe, 171 P.2d 719. 28 Cal.2d 692 
—^People V. One 1941 Ford 8 Stake 
Truck Engine No. 99T370053, Li¬ 
cense No. P8410, 169 P.2d 641, 26 
Cal.2d 503. 

People v. One 1940 Chrysler En¬ 
gine No. C-28-10132, 175 P.2d 585, 
77 Cal.App.2d 306. 

Kan.—State v. Morris, 257 P. 731, 124 
Kan, 143—State v. Stephens, 198 P, 
1087, 109 Kan. 254—State v. Peter¬ 
son, 193 P. 342, 107 Kan. 641. 
Mass.—Commonwealth v. Certain 
Motor Vehicle. 159 N.E. 613, 261 
Mass. 504, 61 A.L.IL 648. 

Neb.—^Robinson Cadillac Motor Car 
Co. V. Ratekin, 177 N.W. 337, 104 
Neb. 369. 

Pa.—Commonwealth v. One Studeba- 
ker Sedan. 14 A.2d 198, 140 Pa.Su- 
per. 197. 

S.D.—State v. One Pontiac Coach 
Automobile, 224 N.W. 176, 55 S.D. 
8 . 

Notice and hearing required 
Notice and an opportunity to be 
heard are essential to the validity 
of a statute authorizing the forfei¬ 
ture of an automobile used to trans¬ 
port liquor in violation of the law, 
particularly where the liquor was 
being transported by a person who 
was not the owner of the motor ve¬ 
hicle. 

r>eL—State v. Rose. 132 A. 864, 3 W. 
W.Harr. 168. 


Statute held tmoonatltiLtioaLal 

As applied to the innocent mortga¬ 
gee in a case where in some undis¬ 
closed manner the car came into the 
hands of the wrongdoer and was 
seized for violation of the state law 
after the mortgage was in default, 
statute construed to include forfei¬ 
ture of rights of mortgagee, was 
held not reasonable exercise of 
state’s reserved police power, but 
taking of private property without 
just compensation, in violation of 
Fourteenth Amendment. 

U.S.—National Bond & Investment 
Co. V. Gibson, D.C.Kan., 6 F.2d 288, 
error dismissed Gibson v. National 
Bond & Investment Co., 47 S.Ct. 
471, 273 U.S. 668, 71 L.Ed. 831. 

34.5 Cal.—^People v. One 1941 Buick 
Sport Coupe. 171 P.2d 719, 28 Cal.2d 
692—^People v. One 1941 Ford 8 
Stake Truck, Engine No. 99T370053, 
License No. P8410, 169 P.2d 641, 26 
Cal.2d 503. 

People V, One 1947 Oldsmobile 
Club Sedan, Engine No. 883854, 204 
P.2d 104, 90 Cal.App.2d 848—^Peo¬ 
ple V. One 1937 Buick Coupe, 201 
P.2d 402, 89 Cal.App.2d 556—^People 
V. One 1940 Chrysler Engine No. 
C-2S-10132, 176 P.2d 685, 77 Cal. 
App.2d 306. 

35. U.S.—^U. S. V. One Buick Road¬ 
ster. D.C.Mont., 280 F. 617. 

Tractor obtained by trespass 
U.S.—U. S. V. One Model H Farmall 
Tractor, Serial No. 117099, D.C. 
Tenn., 61 F.Supp. 603. 

36. U.S.—Van Oster v. State of Kan¬ 
sas, 47 S.Ct. 133, 272 U.S. 465, 71 
L.Ed. 364, 47 A.L.R. 1044. 

917 


a&S Cal.—People v. Broad, 12 P.2d 
941, 216 Cal. 1, certiorari denied 53 
S.Ct. 220, 287 U.S. 661, 77 L.Ed. 
670. 

People V. One 1941 Chrysler 6 
Tour Sedan, 183 P.2d 368, prior 
opinion 180 P.2d 780, 81 Cal.App.2d 
18. 

N.J.—Commercial Credit Corp. v. 
Congleton, 90 A.2d 650, 21 N.J.Su- 
per. 88, 

35.10 Cal.—People v. One 1950 Mer¬ 
cury Sedan, Engine No. 
50LA40896M, 1960 License No. 

29B9130, 254 P.2d 666. 116 CaIA.pp. 
2d 746. 

36.15 U.S.—U.S. V. One 1960-51 Ford 

Van Type One and One-Half Ton 
Truck, D.CVa. 118 F.Supp. 310. 

36.30 Neb.—State ex reL Johnson v. 

Hash, rS N.W.2d 734, 146 Neb. 405. 
Va.—McNelis v. Com., 198 S.E. 493, 
171 Va. 471. 

Hearing on subsequent petltloiL 
Where a proceeding is brought to 
declare a building a nuisance and to 
close and padlock it, and the owner 
is given no notice, and the tenant is 
the only defendant, and subsequently 
the owner petitions to obtain posses¬ 
sion of his building, and at the hear¬ 
ing on this petition it is established 
that the owner was aware of the il¬ 
legal use that was being made of the 
building, the hearing that is afforded 
to the owner on his petition is sufld- 
cient to constitute due process of 
law. 

Ga.—Baskin v. Meadors, 27 S-E.2d 
696, 196 Ga. 802. 

38.25 Va.—McNelis Y. Common¬ 
wealth, 198 S.E. 493, 171 Va. 47L 
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prirate citizen he will be entitled to receive a 
share in the proceeds of the sale.5^-30 

The confiscation of boats, nets, or fishing tackle 
used in violation of law may be authorized on no¬ 
tice and hearing,and such property may be sum¬ 
marily seized and destroyed without violation of 
due process of law,37.5 jf jt is properly considered to 
be a public nuisance,38 or is of minor or trifling 
value ;38.5 in the absence of these condi¬ 

tions, due process does not permit the destruction 
of such property,33 or of guns, ammunition, or 
other property used in unlawful hunting.'*® Stat¬ 
utes which authorize the summary seizure and 
disposal of fish and game illegally taken are not 
in violation of due process of law,*®-5 and the 
trifling value involved and the perishable nature 
of the property obviates the necessity of a con- 
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demnation proceeding with notice and hearing.^o.ie 

Lottery and gambling paraphernalia. If gam. 
bling devices, such as slot machines, are property 
susceptible of ownership, a statute which requires 
their summary destruction without provision for 
notice or hearing is violative of the constitutional 
guaranty of due process,and the seizure by 
police officers of automatic vending machines which 
do not constitute gambling devices deprive own¬ 
ers of property without due process.**! However 
since the legislature may authorize the summary 
seizure and destruction of things which cannot 
be put to a lawful use, and things which are ob¬ 
noxious to the public health and safety or to the 
public morals, statutes may provide for the sum¬ 
mary seizure and destruction of paraphernalia 
used in gambling,^i*5 or in the operation of a lot- 


36.30 Ky.-—^Proedge v. Common¬ 
wealth ex rel, Pursley, 158 S.W.2d 
426, 289 Ky. 168. 

37, U.S.—lAwton V. Steele, N.Y., 14 
S.Ct, 499, 152 U.S. 133, 38 L.Ed. 
385. 

Mirkovich v, Milnor, D.C.Cal., 34 
P.Supp. 409. 

Cal.—Santa Cruz Oil Corp. v. Milnor, 
130 P.2d 266, 5S CaI.App.2d 56. 
Conn.—^Bly v. Bugbee, 98 A. 121, 90 
Conn. 684, L,.R.A.19i6F 910. 

Pla.—Bruce v. Malloy, 7 So.2d 123, 
160 Fla. 167. 

Mich.—Osborn v. Charlevoix Circuit 
Judge. 72 N.W. 982, 114 Mich. 655. 
N.C.—Daniels v. Homer, 51 S.E. 992, 
139 N.C, 219, 3 L.K-A.,N.S., 997. 

S.C.—Shipman v. Du Pre, 73 S.E.2d 
716, 222 S.C. 475. 

37.5 Breakixig ^LSth trap 

A statute which required sheriffs 
to break open traps for catching fish 
if the traps were illegally placed in 
streams would not offend due proc¬ 
ess of law. 

Ga.—^Price v. Hamilton, 92 S.R 62, 
146 Ga. 705. 

38. U.S.—Dawton v. Steele, N.T., 14 
S.Ct. 499, 162 U.S. 133, 38 L.Ed. 
385. 

Ohio.—State v, French, 73 N,E. 216, 
71 Ohio St 186, 104 Am.S.R. 770, 

1 Ann.Cas. 948. 

38.5 U.S.—^Lawton v. Steele, H.Y., 
14 S.Ct 499. 152 U.S. 133, 38 L.Ed. 
385. 

U.S.—^Ashon v. Board of Com'rs 
for Protection of Birds, Game, and 
Pish, C.C.l>a., 185 P. 221, dismissed 
33 S.Ct 776. 229 U.S. 696. 57 L.Bd. 
1348. 

Ohio.—EJdson v. Crangle, 56 N.E. 647, 
62 Ohio St 49. 

CkmviGtIoii. of owneir 
A conviction of a fisherman for 
fi sh i ng without a license cannot op¬ 
erate as a forfeiture of his vessel, 
slhca of a fisherman is a pro¬ 


ceeding in personam, and forfeiture 
of vessel is a procedure In rem, and 
under due process each must have its 
or his day in court. 

U.S.—The Bessie Mac, D.C.Wash., 21 
F.Supp. 220. 

40. Neb.—^McConnell v. McKillip, 99 
N.W. 505, 71 Neb. 712, 115 Am.S. 
R. 614, 66 L.R.A. 610, 8 Ann.Cas. 
898. 

Remedies afforded owner 

Statute permitting forfeiture of 
property used in violation of the 
game laws was held not invalid as 
violating fundamental law by author¬ 
izing destruction without notice and 
without opportunity to contest in 
Judicial proceeding, the owner having 
a remedy by replevin or by action 
against officers. 

Wash.—^Dilatush v. Roberts, 229 P. 

I 741, 131 Wash. 220. 

Wis.—Gemert v. Pooler, 177 N.W. 1, 
171 Wis. 271. 

40.5 Ga.—Greaser v. Durant, 29 S.E. 

2d 776, 197 Ga. 631. 

Public nuisaaioe 

“The basis of the authority vested 
in the legislature to order the sum¬ 
mary seizure and disposition of sucli 
contraband property would seem to 
lie in the fact that the protection of 
game, fish, and wild life comes with¬ 
in the scope of the general police 
powers for the protection of the gen¬ 
eral welfare, and that the unlawful 
destruction of this common property, 
some of which protects the public 
against injurious insect life, and all 
of which affords healthful recreation 
to the people as well as an important 
factor in their food resources, con¬ 
stitutes a public nuisance, and there¬ 
fore is outside of the range of the 
due-process clause of the Federal and 
State Constitutions.^** 

Ga.^—Creaser v, Durant, supra. 

40kl0 Ga.—-Creaser v, Durant, su¬ 
pra. 


40.15 La.—State v. Ricks, 41 So.2d 
232, 215 La. 602. 

41. U.S.—^Mills Novelty Co. v. Far¬ 
rell, D.C.Conn., 3 F.Supp. 555, af¬ 
firmed, C.C.A., 64 P.2d 476. 

41.5 U.S.—^Durant v. Bennett, D.C.S. 
C., 54 F.2d 634. 

Holliday v. Governor of State of 
S. C., D.C.S.C., 78 F.Supp. 918, af¬ 
firmed 69 S.CL 56, 335 U.S. 803, 93 
L.Ed. 360. 

Ark.—^Albright v, Muncrief, 176 S.W. 

2d 426, 206 Ark. 319. 

La.—State v. Ricks. 41 So.2d 232, 216 
La. 602. 

Miss.—Clark v, Holden, 2 So.2d 670, 
191 Miss. 7. 

Ohio.—Columbus Legal Amusement 
Ass*n V. City of Columbus, App., 
79 N.E.2d 915—City of Cincinnati v. 
Flaherty, 60 N.E.2d 373, 71 Ohio 
App. 539. 

Zelles v. Matowita?, 8 Ohio Supp. 

66 . 

Or.—^Enloe v. Lawson, 31 P.2d 171, 
146 Or. 621. 

S.C.—State V. Kizer, 162 S.E. 444, 
164 S.C. 383, 81 A.L.R. 722. 

12 C.J. p 1251 note 83. 

CoudenmatloxL and destrootioa 

Statutes may authorize condemna¬ 
tion and destruction of gambling de¬ 
vices without compensation to the 
owner. 

Ala.—^Hurvich v. State, 162 So. 362, 
230 Ala. 578. 

Colo.—Stanley-Thompson Liquor Co. 

V. People, 168 P, 750, 63 Colo. 456, 
Fla.—Eccles v. Stone, 183 So. 628, 134 
Fla. 113. 

RemovaJ of doors from building used 
for grambling 

A statute which permitted police 
to remove doors and obstructions 
from a building believed to be used 
for gambling purposes, and granting 
to the police a lien for expenses of 
removing the doors and obstructions 
and providing for collection in the 
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tery,^^*lO without bein^ violative of due process 
of law. A claimant of gambling devices, seized 
for destruction, who has his day in court, and 
whose rights are determined in regularly conducted 
judicial proceeding is afforded due process of law.^^ 

Imported property. Congress may authorize the 
destruction of property the importation of which 
has been denied for failure to come up to the legal 
standard and which has not been exported within 
a certain time.’*^ 

Property of national of enemy nation. The con¬ 
stitutional provision empowering congress to de¬ 
clare war and make rules concerning captures on 
land and water vests in congress the sole power 
to authorize confiscation of the enemy’s property, 
as discussed in War and National Defense § 26 (2), 
and the due process clause of the constitution does 
not limit the right under the war power clause 
to confiscate property of a national of an enemy 
nation.'^^.B The government may determine what 
property of the public enemy shall be confiscated,*^^ 
and may authorize seizure thereof without ac¬ 
cording to a claimant friend, authorized to sue for 
that purpose thereafter, the right to have his claim 
determined before seizure.*^^ a statute which au¬ 
thorizes the seizure of property of a national of 
an enemy is in conflict with the due process clause 
if it permits the federal government to seize funds 


of a state on the pretext that such funds belong 
to an enemy, and provides no remedy whereby the 
state can regain the funds so seized.^5.5 Refusal 
of the United States to pay interest on proceeds of 
wrongful sale of securities by alien property cus¬ 
todian, in absence of statute providing therefor, 
is not violative of the due process clause.^® 

Unclaimed witness fees and costs. Since wit¬ 
ness fees and costs are in the nature of a privilege 
extended by statute, and not a common-law right, 
those unclaimed after the lapse of a certain time 
may be ordered to be paid into a public fund with¬ 
out any recourse by the parties originally entitled.^*^ 

§ 646. Eminent Domain 

a. In general 

b. Procedure 

a. In General 

An owner whose property has been taken for public 
use under the power of eminent domain is not deprived 
of his property without due process of law if he receives 
just compensation, and if the taking was authorized and 
was done In a lawful manner. 

The exercise of the power of eminent domain is 
limited by the constitutional prohibition against de¬ 
priving a person of his property without due proc¬ 
ess of Iaw;^S and, as all property of persons and 
corporations is held subject to the right of the state 


znanner in wliicli mechanic’s liens 
are collected, would be in violation of 
due process since the statute gave 
no opportunity to the owner to be 
heard prior to the invasion of the 
property right. 

Del.—Jannuzzio v. Hackett, 82 A.2d 
730, 32 DeLCh. 163. 

41J.0 C3al.—Collins v. Leon, 9 P. 173, 
68 Cal. 284. 

ISooay Tksed in illegal lottery opera- 
tiosui 

NJ".—Spagnuolo v. Bonnet, 109 A.2d 
623, 16 N.J. 546. 

42. Colo.—Stanley-Thompson Liquor 
Co. V. People, 168 P, 750, 63 Colo. 
456. 

43. U.S.—Buttfleld v. U. S., N.T., 24 

S. Ct 356, 192 U.S. 499, 48 L.Ed, 
637. 

12 CJ. p 1251 note 81. 

43.5 U.S.—Schill V. McGrath, D,C.N. 

T. , 89 F.Supp. 339. 

D.C,—Guessefeldt v. McGrath, D.C., 
89 P.Supp. 344, affirmed 191 F.2d 
639, 88 U.S.App.D.C. 383, reversed 
on other grounds 72 S.Ct. 338, 342 

U. S. 308, 96 LuEd. 342. 

44 - U.S.—Miller v. U. S., Mich., 11 
Wair. 258. 20 LEd. 135. 

12 aj. i) 1251 note 80. 

3»eference to war power 

The due process clause of the Fifth 


Amendment gives way before arti¬ 
cle 1 5 8 subd 11, authorizing con¬ 
gress to declare war and make rules 
concerning captures on land and wa¬ 
ter. 

N.T.—Miller v. Lautenburg, 205 N.T. 
S. 214, 209 App.Div. 608, affirmed 
146 N.E. 907, 239 N.T. 132. 

Vxading with the Bnemy Act | 12, 
as amended by Act March 28, 1918, S 
1, Comp.St.l918, Comp.St.Suppl.An- 
not.1919, 5 311614fit* is not in conflict 
with the Fifth Amendment to the 
constitution, in that it would permit 
the confiscation of property of Amer¬ 
ican citizens resident within the 
territory of any nation with which 
the United States is at war, “ene¬ 
mies” by virtue of 5 2 of the act, 
Xj.s.—^U. S. V. Chemical Foundation, 
D.C.Del., 294 F. 300, affirmed. C,C. 
A., 5 F.2d 191, modified on other 
grounds 47 S.Ct. 1, 272 U.S. 1, 71 
L.Ed. 131. 

Iteteation pa&ding settlenieaufe 

Joint resolution providing for re¬ 
tention of property of German na¬ 
tionals originally seized by alien 
property custodian until German gov¬ 
ernment should make suitable provi¬ 
sion for satisfaction of claims of 
American nationals against it, was 
not void. 

U.S.—Cummings v. Deutsche Bank 
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und Disconto-Gesellschaft, App.D. 

C. . 57 act. 359, 300 U.S, 115, 81 L. 
Ed. 545. 

45. U.S.—Stohr v. Wallace, D.C.K.T.. 
269 F. 827, affirmed Stoehr v. Wal¬ 
lace, 41 act. 293, 255 U.S. 239, 65 
LBd. 604. 

453 Pa.—U. S. V. Board of Finance 
and Hevenue, 85 A.2d 156, 369 Pa. 
386. 

48 . D.a—Kny v. Miller. 2 F.2d 313, 
55 App.D.C. 95, appeal dismissed 
47 S.Ct. 337, 273 U.S. 778, 71 LEd. 
888 . 

47 . Neb.—Douglas County v. Moores, 
92 N.W. 199, 66 Neb. 284. 

48 ;. U.S.—^Hessel v. A. Smith & Co., 

D. aill., 15 P.Supp. 953. 

Conn.—^Northeastern Gas Transmis¬ 
sion Co. V. Collins, 87 A.2d 139, 138 
Conn. 582, 

Ind.—Fountain Park Co. v. Hensler, 
155 N.E, 465, 199 Ind. 95, 50 A.L.R. 
1518—Stilz V. Indianapolis, 55 Ind. 
515. 

Neb.—May v. City of Kearney, 17 N. 

W.2d 448, 145 Neb. 475. 

N.J.—Texas Pipe Line Co. v. Snel- 
baker, 103 A.2d 634, 30 N.J.Super. 
171. 

Pa.—Overlook Development Co. v. 

Public Service Commission, 158 A. 
; 869, 306 Pa. 43. 
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in the exercise of the power of eminent domain to 
appropriate it for the public^s use, as stated in 
Eminent Domain § 65, if this power is properly ex¬ 
ercised in accordance with the statutory require- 
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ments and the established conditions for such an 
appropriation, it constitutes due process of law 
and not a taking- of property in violation of the' 
due process of law guaranty and this rule ap- 


W.ya.—Board of Ed. of Kanawha 
County V. Campbells Creek R. Co., 
76 S.E.2d 271. 

Property of lawful xesidesit alien, 

A lawful resident alien is a “per¬ 
son" within the meaning- of the Fifth 
Amendment providing that no person 
can be deprived of his property with¬ 
out due process of law to the extent 
that the alien cannot be deprived of 
his property by the federal govern¬ 
ment without just compensation, pro¬ 
viding that he is not an enemy alien. 
U.S.—^tr. S. ex rel. Barile v. MurfC, D. 

C.Md., 116 P.Supp. 163. 

DDimlta-Uon nndex Piierto Bloaai Or¬ 
ganic Act 

(1) Although the Fourteenth 
Amendment of the federal Constitu¬ 
tion is not applicable to Puerto Rico 
because Puerto Rico is not a state, 
the provisions of the Fifth Amend¬ 
ment with respect to due process and 
the taking of private property for 
public use without just compensation 
do apply to Puerto Rico, and consti¬ 
tute a limitation on the power of con¬ 
gress; but regardless of what con¬ 
gress might have done, it saw fit, in 
enacting the Puerto Rican Organic 
Act, to allow the Insular Government 
to tcdce or damage private property 
only for public use, and then only on 
payment of Just compensation, and 
furthermore, in the same section it 
provided that '*no law shall be en¬ 
acted in Porto Rico which shall de¬ 
prive any person of life, liberty, or 
property without due process of law.” 
U.S.—^People of Puerto Rico v. East¬ 
ern Sugar Associates, C.C.A.Puerto 
Rico, 156 P.2d 316, certiorari denied 
67 S.CL 190, 329 U.S. 772, 91 L.Ed. 
664. 

<2) Although the Fourteenth 
Amendment does not apply in Puerto 
Rico, in determining the powers of 
the Insular Government under the 
Puerto Rican Organic Act to take 
private property for public use, the 
decisions under the Fourteenth 
Amendment dealing with the validity 
of state legislation with respect to 
taking private property constitute 
the best available authorities. 

U.S.—^People of Puerto Rico v. East¬ 
ern Sugar Associates, supra. 

49. U.S.—Hays v. Port of Seattle, 
Wash., 40 S.Ct. 126, 251 U.S. 233, 
64 KEd. 243. 

U. S. V. Crary, D.C.Va., 1 F.Supp. 
406. 

Ala.—^Harvey v. Warren, 102 So. 899, 
212 Ala. 415. 

Ark.—Smith v. Arkansas Irr. Co., 142 
S.W.2d 609, 200 Ark. 1022. 

CaL—People v. Skinner, 115 P.2d 488, 
U GaLSd 349, 149 A.KR. 299. 


Conn.—Connecticut Light & Power 
Co. V. Town of Southbury, 111 A. 
360, 95 Conn. 88. 

Idaho.—American Palls Reservoir 
Dist, v. Thrall, 228 P. 236, 39 Idaho 
105. 

Ky.—^Baxter v. City of Louisville, 6 
S,W.2d 1074, 224 Ky. 604. 

La.—Board of Corners of Tensas Bas¬ 
in Levee Dist. v. Franklin, 54 So. 
2d 125, 219 La. 859, appeal dismiss¬ 
ed 72 S.Ct. 80, 342 U.S. 844, 96 L.Ed. 
638, rehearing denied 72 S.Ct 174, 
342 U.S. 889, 96 L.Ed. 687. 

Louisiana Power & Light Co. v. 
Mosley, App., 18 So.2d 210. 

Md.—Riden v. Philadelphia, B. & W. 

R. Co.. 85 A.2d 99, 182 Md. 336. 
Mass.—^Manning v. Metropolitan Dist 
Commission, 169 N.E. 910, 270 

Mass. 348. 

Mich.—^Fitzsimmons & Galvin v. Rog¬ 
ers, 220 N.W. 881, 243 Mich. 649. 
Mont—^Komposh v. Powers, 244 P. 
298, 75 Mont. 493, affirmed Powers 
V. Komposh, 48 S.Ct 156, 275 U.S. 
604, 72 L.Ed. 396—State v. Johnson, 
243 P. 1073, 75 Mont 240. 

Neb.—Cooper v. Sanitary Dist No. 1 
of Lancaster County, 19 N.W.2d 
619, 146 Neb. 412. 

N.J.—Borough of Oakland v. Board 
of Conservation and Development, 

I 118 A. 787, 98 N.J.Law 99, reversed 
on other grrounds Borough of Oak¬ 
land V. Board of Conservation and 
Development of New Jersey, 122 A. 
311, 98 N.J.Law 806. 

N.Y.—Corpus Juris QLiioted la People 
ex rel. Horton v. Prendergast, 222 
N.T.S. 29, 37, 220 App.Div. 351, and 
affirmed 162 N.E. 10, 248 N.T. 215; 
appeal dismissed Horton v. Pren¬ 
dergast 49 S.Ct. 177, 278 U.S. 597, 
73 L.Ed. 517. 

N.C.—City of Reidsville v. Slade, 29 
S.E.2d 215, 224 N.C. 48. 

Ohio.—Blakemore v. Cincinnati Met¬ 
ropolitan Housing Authority, 67 N. 
E.2d 397, 74 Ohio App. 5. 

Or.—Smith v. Cameron, 210 P. 716, 
106 Or. 1, 27 A.L.R 510. 

S.O.—Evans v. Town of Edgefield, 137 
S.E 208, 139 S.C. 36. 

Va.—^Ponticello Mineral Springs Co. 
V. City of Richmond, 137 S.E. 468, 
147 Va, 355. 

Wash,—^Foster v. Commissioners of 
Cowlitz County, 171 P. 539, 100 
Wash. 602, 

20 C.J. p 516 note 20. 

Ir^flslatlve actloa held aot violative 
of guaraaty 

(1) Authorizing the condemnation 
of land for extending the water sup¬ 
ply of a city, and reauiring the city 
to do more than is commanded by 
the constitution as & condition for 
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granting the right of eminent do- 
main. 

N.Y.—Board of Sup’rs of Ontario 
County V. Water Power and Con¬ 
trol Commission, Department of 
Conservation, 238 N.Y.a 55 , 227 
App.Div. 345, affirmed 176 N.E 300 
255 N.Y. 631. 

(2) Incorporating utility and au¬ 
thorizing merger or consolidation 
contrary to wishes of minority stock¬ 
holders. 

R.I.—Narragansett Electric Lighting 
Co. V. Sabre, 146 A. 777, 60 R.I. 
288, 66 A.L.R. 1553, reargument de¬ 
nied 147 A. 668, 66 A.L.R. 1653. 

(2) Providing for condemnation by 
state for park purposes although au¬ 
thorizing condemnation of certain 
lands and not of others. 

Tenn.—State v. Oliver, 35 S.W.2d 396 
162 Tenn. 100. 

(4) Providing for the organization 
of river regulating districts to reg¬ 
ulate the flow of water in rivers and 
prevent floods by means of storage 
reservoirs. 

N.Y.—Board of Black River Regu¬ 
lating Dist. V. Ogsbury, 196 N.T.S. 
281, 203 App.Div. 43, affirmed 139 
N.E. 751, 235 N.Y. 600. 

I (5) Legislative action authorizing 
a city to organize a public parking 
authority to establish a permanent 
co-ordinated system of parking facil¬ 
ities by acquiring property by con¬ 
demnation for the parking of all 
kinds of vehicles. 

Pa.—^McSorley v. Fitzgerald, 69 A.2d 
142, 359 Pa. 264. 

Constitatloxial provision. Biot applica¬ 
ble 

A constitutional provision that in 
all criminal prosecutions, no person 
shall be deprived of his life, liberty 
or property unless by the judgment 
of his peers or the law of the land, 
has no bearing on the constitution¬ 
ality of statute authorizing condem¬ 
nation of land by a city for water 
supply. 

R.I.—Josliu Mfg. Co. V. Clarke, 103 
A. 935, 40 R.I. 350, error dismissed 
and certiorari denied Joslin Mfg. 
Co. V. City of Providence, 40 S.Ct. 
66, 251 U.S. 535, 650, 64 L.Bd. 401, 

labile improvements are for a pub¬ 
lic purpose, and the state or a dis¬ 
trict may exercise the power of emi¬ 
nent domain in the appropriation of 
the property necessary to be taken in 
the course of their construction, 
without denying due process of law. 
N. J.—Fishblatt v. AUantic City, 73 A 
125, 78 N.J.Law 134, affirmed 78 A 
217, 80 N.J,Law 269. 



16A C.J.S. 

plies where the power is exercised, under delegat¬ 
ed authority, by a district, board, or commission,^^ 
or by corporate bodies or individuals.^! On the 
other hand, if the established conditions or re¬ 
quirements for the exercise of the power of eminent 
domain are not properly complied with the action 
of the state or municipality, or other delegated 
agency, is unconstitutional as a taking of private 
property for public use without due process of 
law,as where the condemnation is made without 
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proper authority therefor,or fails to make any 
provision to safeguard the rights of owners whose 
property may receive no benefit from the public 
improvement contemplated and yet be taxed to 
construct and maintain it, or whose property has 
been wrongfully included.^^ Due process of law 
is not denied by the repeal of a statute granting 
the power of condemnation before such power has 
been exercised or by the denial of a mere per- 


of water 

A state constitutional provision de¬ 
claring the use of water for irriga¬ 
tion, mining, and manufacturing to 
be a “public use“ is not in violation 
of the due process clause of the fed¬ 
eral Constitution. 

Wash.—State v. Superior Court for 
Chelan County, 263 P. 115, 142 
Wash. 270, 58 A.L..R. 779. 

Taking of excess property 
Where a city condemned a tract of 
land and took the entire fee, although 
it needed only the subsurface and the 
first floor level, there was no denial 
of due process because the city also 
took the property above the first 
floor level, since no practical method 
was presented for dividing the prop¬ 
erty horizontally. 

Mich.—Cleveland v. City of Detroit, 
83 N.W.2d 747, ZZ2 Mich. 172. 

SO. Idaho.—American Palls Reser¬ 
voir Dist. V. Thrall, 228 P. 236, 39 
Idaho 105. 

N.J.—Fishblatt v. Atlantic City. 73 
A 125, 78 N.J.Law 134, affirmed 78 
A. 217, 80 N.J.Law 269. 

N.Y.—^Adirondack League Club v. 
Board of Black River Regulating 
Dist, 92 N.T.S.2d 256, 275 App.Div. 
618, motion denied 90 N.E.2d 487, 
300 N.T. 624, reversed on other 
grounds 93 N.E.2d 647, 301 N.T. 
219. 

Tex.—Cochran v. Cavanaugh, Civ. 
App., 252 S.W. 284. 

W.Va.—^Board of Ed. of Kanawha 
County V. Campbells Creek R. Co., 
76 S.B.2d 271. 

County oosmuissioners opening pub¬ 
lic roods 

A statute authorizing county com¬ 
missioners on petition of resident 
freeholders of a township to open 
and establish public roads therein, 
such commissioners are authorized to 
determine the public necessity for 
such road in any manner they deem 
proper, and may condemn such right, 
and its order, establishing a highway 
by such proceedings, is not violative 
of constitutional provision that no 
person shall be deprived of property 
without due process of law. 

Okl.—^Pippin V. Board of Com'rs of 
Okmulgee County, 209 P. 929, 87 
OkL 177. 


domain, has authority in the exercise 
of the staters police power to con¬ 
demn a section of a railroad*s right 
of way for the purpose of construct¬ 
ing a levee to reclaim low agricultur¬ 
al lands without violating due proc¬ 
ess, provided that under the circum¬ 
stances acts done by the district are 
reasonable. 

Tex.—^Missouri-K.-T. R. Co. of Texas 

V. Rockwall County Levee Improve¬ 
ment Dist. No. 3, 297 S.W. 206, 117 
Tex. 34. 

Statute providiiLg for relocation, of 
levee built by a district, which fur¬ 
ther provides for the assessment of 
damages to owners whose property is 
taken on the relocation of the levee 
complies with all the constitutional 
requirements of due process and mak¬ 
ing compensation, although the con-' 
demnation is solely by adoption, etc., 
of the relocation plans. 

Ark.—^Dickson v. Board of Directors 
of Long Prairie Levee Dist., 225 S. 

W. 12, 146 Ark. 14. 

51. U.S.—Alton R. Co. v. Illinois 
Commerce Commission, Ill., 69 S. 
Ct. 340, 305 U.S. 648, 83 L.Ed. 344. 
Ark.—Smith v. Arkansas Irr. Co., 142 
S.W.2d 509, 200 Ark. 1022. 

Mass.—^Dickinson v. New England 
Power Co., 153 N.E. 458, 257 Mass. 
108, certiorari denied 47 S.Ct. 449, 
273 U.S, 748, 71 L.Ed. 872. 

N.T.—People ex rel. Horton v. Pren- 
dergast, 222 N.T.S. 29, 220 App.Div. 
351, affirmed 162 N.E. 10, 248 N.T. 
215, appeal dismissed Horton v, 
Prendergast, 49 S.Ct. 177, 278 U.S. 
579, 73 L.Ed. 517. 

In re Niagara, Lockport & On¬ 
tario Power Co., 210 N.T.S. 748, 125 
Misc. 269, 

Wash.—State v. Superior Court for 
Lewis County, 219 P. 857, 127 

Wash. 30. 

No oorporatiott or individTial has 
absolute right to exercise power of 
eminent domain, but act of legisla¬ 
ture expressly conferring power is 
necessary, and legislature may in its 
discretion grant or withhold right, 
and such withholding from one while 
granting to another does not violate 
constitutional rights of due process 
of law. 

N.T,—^In re Niagara, Lockport & On¬ 
tario Power Co., 210 N.T.S. 748, 125 
Misc. 269. 


52. Mass.—^In re Opinion of the Jus¬ 
tices. 14 N.E.2d 468, 300 Mass. 607. 
Neb.—Elliott v. Wille, 200 N.W. 347. 
112 Neb. 78. 

S.C.—^Houston V. Town of West 
GreenviUe, 120 S.E. 236, 126 S.C. 
484. 

Tex.—King v. Harris County Food 
Control Dist., Civ.App., 210 S.W. 
2d 438, refused no reversible error. 
Ck>&Terthig private business into pub- 
Uc utility 

(1) State cannot, by legislative flat 
or regulating order of commission, 
convert property used exclusively in 
private business into public utility, 
or impose on owner thereof obliga¬ 
tion of indiscriminate service, with¬ 
out violating due process. 

Vt.—^Valcour v. Village of Morris- 
ville, 184 A 881, 108 Vt. 242. 

(2) A company engaged in trans¬ 
porting moving picture films under 
special contracts, over fixed routes, 
and which does not advertise or so¬ 
licit business, nor hold itself out to 
transport for the public indiscrimi¬ 
nately is a private carrier and the 
application of a statute to convert 
it into a public utility constitutes 
a taking of private property for a 
public use without compensation in 
violation of the due process clause. 
U.S.—^Pilm Transport Co. v. Michigan 

Public Utilities Commission, D.C. 
Mich., 17 F.2d 857. 

53- Mo.—State ex reL Cranfill v. 
Smith, 48 S.W.2d 891, 330 Mo. 252, 
81 A.L.R, 1066. 

Ultra vires ordluaaiee authorizing 
the taking of the property of a pub¬ 
lic utility by condemning its capital 
stock is a denial of due process of 
law. 

Mo.—State ex rel. Cranfill v. Smith, 
supra. 

54. Neb.—Elliott v. Wille, 200 N.W. 
347, 112 Neb. 78. 

55. U.S,—^Western Union Telegraph 
Co. V. Louisville & N, R, C©., Ky., 
42 S.Ct 268, 258 U.S. 13, 66 L.Ed. 

, 437. 

As aJfeotiiLg ooaitiiigexLt right 

A statute repealing an act provid- 
I ing for the formation of sewer dis¬ 
tricts, does not violate property own¬ 
ers’ contingent right to have sewers 
built, notwithstanding the organiza¬ 
tion of a district had reached the 


l^eve© ixupxovemeiLt distriot, organ¬ 
ised and given the right of eminent 
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missive right or by a statute barring dower 
through eminent domain.^’^ 

A statute authorizing district commissioners to 
fix the compensation of an assessor for assessing 
district taxes at an amount which they deem proper 
is not unconstitutional as taking the assessor's prop¬ 
erty and applying it to a public use without the 
assessor's consent.58 

Compensation as element of due process. The 
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exercise of the power of eminent domain is also 
subject to the constitutional right of the owner of 
the property taken to just compensation, as stated 
in Eminent Domain § 97, and although the con¬ 
stitutional prohibition against the taking of prop¬ 
erty without due process of law does not specify 
or regulate compensation, just compensation, made 
or secured, is required as an element of due proc¬ 
ess of law with respect to the taking of private 
property, or any of its attributes, for a public use,^^ 


stage where the commissioners filed 
a report with the court and that a 
uniform tax was levied to pay for 
the preliminary expenses. 

Mo.—State ex rel. Becker v. Wellston 
Sewer Bist of St Lrouis County, 58 
S.W.2d 988, 382 Mo. 547. 

Bepaal pesidlng proceeding 

Under a statute authorizing a tele¬ 
graph company to maintain condem¬ 
nation proceedings against a railroad 
company, and providing that it shall 
have the right to construct and main¬ 
tain its line along the right of way 
of the railroad company on paying 
just compensation as therein provid¬ 
ed, no vested right accrues to the 
telegraph company until final judg¬ 
ment in the condemnation proceeding 
and payment of the compensation fix¬ 
ed, and until that time authority to 
maintain the proceeding may he 
withdrawn by a repealing statute. 

U.S.—Western Union Telegraph Co. 

V. Lroulsville & N. R. Co., Ky., 42 
S.Ct. 258, 258 U.S. 13, 66 U.Ed. 437. 

Lrouisville & NT. R. Co. v. West¬ 
ern Union Telegraph Co., C.C.A.Ky., 
268 F. 4, certiorari denied Western 
Union Telegraph Co. v. Lrouisville & 
K. R Co., 41 S.Ot. 147, 254 U.S. 650, 
65 L.Bd. 457. 

56. D.a—Trlnity Methodist Church, 
South r. Federal Radio Commis¬ 
sion, 62 F.2d 850. 61 App.D.a 311, 
certiorari denied 53 S.Ct. 317, 288 
U.S. 599, 77 L.Ed. 975. 

BeftLsal to renew radio broadcasting 
license 

B.C.—Trinity Methodist Church, 

South V. Federal Radio Commis¬ 
sion, supra. 

57. Pa—Briegel v. Briegel, 160 A. 
581, 307 Pa 93. 

58. Tex.—^Burkhart v. Brazos River 
Harbor Nav, Dist. of Brazoria 
County, Civ.App., 42 S.W.2d 96. 

69. U.S.—^West V. Chesapeake & Po¬ 
tomac Telephone Co. of Baltimore 
City, Md.. 55 S.Ct 894, 295 U.S. 662, 
79 L.Ed. 1640—Roberts v. City of 
New York, N.T., 55 S.Ct 689, 295 
U.S. 264, 79 UBd. 1429^1son v. 
U. S., Minn., 54 S.Ct 704, 292 U.S. 
246, 78 Li.Ed. 1236—Karlson v. U. 
a, Minn., 54 act 704, 292 U.S. 246, 
78 U.Ed. 1236—BreWster v. U, S., 
Minn., 54 S.Ct 704, 292 U.a 246, 78 
1236—Public Service Commis¬ 


sion of Montana v. Great Northern 
Utilities Co., Mont. 53 S.Ct 546. 289 

U. S. 130, 77 L..Bd. A080—Hays v. 
Port of Seattle, Wash., 40 S.Ct 125, 
251 U.S. 233, 64 L.Ed. 243—McCoy 

V. Union Elevated R. Co., III., 38 S. 
Ct 504, 247 U.a 354, 62 L.Ed. 1156, 
rehearing granted 38 S.Ct 581, 62 
L.Ed. 1156. 

Central Power Co. ▼. Nebraska 
City, C.C.A.Neb., 112 F.2d 471— 
Dalche v. Board of Comers of Or¬ 
leans Levee Board, D.C.Lra., 49 F. 
2d 374—Suncrest Lumber Co. v. 
North Carolina Park Commission, 
D.aN.C., 30 P.2d 121, appeal dis¬ 
missed 50 act 13, 280 U.a 615, 
74 L.Ed. 656—Delaware, L. & W. 

R. Co. V. Town of Morristown, C. 

C.A.N.J,, 14 P.2d 257, reversed on 

[ other grounds 48 S.Ct 276, 276 U.S. 
182, 72 L.Bd. 523, 66 A.L.R 756. 

California Water & Telephone Co. 
V. Railroad Commission of Califor¬ 
nia, D.C.CaX, 19 F.Supp. 11. 

I Cal.—^Marin Municipal Water Dist, 
V, Marin Water & Power Co., 173 
P. 469, 178 Cal. 308. 

Erro V. City of Santa Barbara, 11 
P.2d 890, 123 CaLApp. 508. 

Conn.—^Northeastern Gas Transmis¬ 
sion Co. V. Collins, 87 A.2d 139, 138 
Conn. 582. 

D.C.—S. V. Groen, D.C., 72 F.Supp. 

715. I 

Ga—^Rogers v. Toccoa Power Co., 131 i 

S. E. 617, 161 Ga 524, 44 A.L.R. 534. 1 
Iowa—^Plattsmouth Bridge Co. v. 

Globe Oil & Refining Co., 7 N.W.2d 
409, 232 Iowa 1118—Munn v. Inde¬ 
pendent School Dist of Jefferson, 
176 N.W. 811, 188 Iowa 757. 

Mich.—^Petition of State Highway 
Commissioner, 271 N.W. 760, 279 
Mich. 285. 

N.HL—Goodrich Palls Electric Co. v. 

Howard, 171 A. 761, 86 N.H. 512. 
N.J.—Texas Pipe Line Co. v. Snel- 
baker, 103 A.2d 634, 30 N.J.Super. 
171. 

Grosso V. Board of Adjustment 
of Millburn Tp. in Essex County, 
61 A,2d 167, 137 N.J.Law 630. 

N.T.—In re Land of Reflex Develop¬ 
ment Co, in Town of Tonawanda, 
217 N.T.S. 609, 127 Misc. 852. 

N.C.—Spaugh V. City of Winston- 
Salem, 68 S.E2d 838, 234 N.G 708 
—^McKinney v. Deneen, 58 S.E.2d 
107, 231 N.C. 540. 

922 


Pa-—^Phillips V. Public Service Com¬ 
mission, 191 A. 641, 127 PaSuper 
341. 

Chester County Inst Dist. v. 
Commonwealth, Com,Pl., 48 Dauph.* 
Co. 138, reversed on other grounds 
17 A.2d 212, 341 Pa 49. 

W.Va—Simms v. Dillon, 193 S.E. 331. 
Wis.—State r. Harper, 196 N.W. 451, 
182 Wis. 148, 33 A.L.R, 269. 

20 C.J. p 644 note 88. 

Interest on contract obligation 
Where plaintiff's right to recover 
grows out of a contract obligation of 
the government and results from the 
government’s failure to fulfill its ob¬ 
ligation, no additional amount meas¬ 
ured by interest is allowable as a 
part of just compensation for a tak¬ 
ing of property under the fifth 
amendment. 

U.S.—Choctaw Nation v, U. S., 91 Ct 
Cl. 320. 

Under fed.eraX Constitation 

(1) So far as the federal Constitu¬ 
tion is concerned, the Fourteenth 
Amendment does not regulate the 
compensation to be paid, and it is 
only necessary that a state in de¬ 
priving a person of his property for 
a public use shall protect him in 
his right to due process of law. 

Cal.—City of Los Angeles v. Allen, 

163 P. 697, 32 Cal.App. 553. 

(2) *‘The protection of private 
property in the Fifth Amendment 

J presupposes that it is wanted for 
public use, but provides that it shall 
not be taken for such use without 
compensation. A similar assumption 
is made in the decisions upon the 
Fourteenth Amendment.” 

U.S.—^Pennsylvania Coal Co. v. Ma¬ 
hon, Pa, 43 S.Ct. 158, 160, 260 U. 
S. 393, 415, 67 L.Ed. 322, 28 A.L 
R. 1321. 

N.T.—Arveme Bay Const Co. v, 
Thatcher, 15 N.E.2d 587, 591, 27S 
N.T. 222. 

(3) ”The fundamental right guar¬ 
anteed by the Fourteenth Amend¬ 
ment is that the owner shall not be 
deprived of the market value of hfs 
property under a rule of law which 
makes it impossible for him to obtain 
just compensation.” 

U.S.—^McCoy v. Union Elevated R. 
Co., III., 38 S.Ct. 504, 507, 247 US. 
364, 62 L.Ed. 1166, rehearing grant¬ 
ed 38 act 581, 62 UBld. 1156. 



16 A C. J. S. 

but in a federal government's proceeding the con- 
demnee has the right to due process and just com¬ 
pensation but not to rights under the state consti¬ 
tution or statutes.®<^ Accordingly, due process of 
law is denied if the result of the appropriation of 
private property for public use is to deprive the 
owner of his property without just compensa¬ 
tion;^^ but is satisfied whenever adequate pro¬ 
vision is made for the ascertainment of just com¬ 
pensation pursuant to regular processes of law 
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and for its payment when ascertained in due course 
of procedure, or where, although the statute 
providing for the condemnation makes no adequate 
provision for compensation, gifts and contribu¬ 
tions have been made for that purpose.®^ Due 
process of law is not denied by a statute provid¬ 
ing for the issuance of an injunction, on such terms 
as may be just, to prevent the alteration of the 
character and condition of lands proposed to be 
taken for a national park,^^ and providing for pay- 


ocmix>eaisatioii” and <^tl 6 proe« 
ess of law” lield synonymoTis 

Just compensation under the 
Fifth Amendment Is synonymous 
with due process of law under the 
Fourteenth Amendment so fax as 
eminent domain proceedingrs are con- 
cemed- 

0.C.—In re Condemnation of Lots 
Nos. 2, 27, 803, etc., in Square 3060, 
D.C., 58 F.Supp. 832. 

W.Va—Simms v. Dillon, 103 S.E. 331, 
119 W.Va. 284. 

ZTeithear nation nor state may re¬ 
quire use of privately owned prop¬ 
erty without just compensation, 
within the meaning: of the rule stat¬ 
ed in the text. 

TJ.S.—^West V. Chesapeake & Potomac 
Telephone Co. of Baltimore City, 
Md., 65 S.Ct. 894, 295 U.S. 662, 79 
L.Ed. 1640, rehearing’ denied West 
V. Chesapeake & Potomac Tele¬ 
phone Co. of Baltimore City, 66 S. 
Ct. 82, 296 U.«. 661, 80 L.Ed. 471. 

California Water & Telephone 
Co, V. Railroad Commission of Cal¬ 
ifornia, D.C.Cal., 19 F.Supp. 11. 
Anthorizingr other oommunities to 
use water at wholesale rate 
A statute providing for condemna¬ 
tion of water rights and other prop¬ 
erty for the purpose of a water sup¬ 
ply for a city, so far as it provides 
that other communities within the 
drainage area of the water author¬ 
ised to he taken shall he allowed 
to take water from the city water¬ 
works at wholesale rates or charges, 
without requiring them to bear a 
proportionate part of the cost of 
acquisition, construction, and main¬ 
tenance, does not violate the rights 
of taxpayers of such city under the 
due process clause. 

U.S.—Joslin Mfg. Co. v. City of Prov¬ 
idence, R.L, 43 S.Ct 084, 262 U.S. 
668, 67 L,Ed. 1167. 

Toluntaary deed 

Where rule of regional planning 
commission required conveyance to 
city for public purposes of five per 
cent of gross platted area of new 
addition to city before approval of 
plat flJU unqualified warranty deed 
voluntarily given to city in compli¬ 
ance therewith is not void on grround 
that it constituted an unconstitution¬ 
al taking of grantor^s property with¬ 
out just compensation, regardless of 


whether commission’s rule was val¬ 
id. 

Okl.—^Fortson Inv. Co. v. Oklahoma 
City. 66 P.2d 9$, 179 Okl. 473. 

60. U.S.—^U. S. V. Crary, D.C.Va, 2 
F.Supp. 870. 

61. U.S.—^Delawaxe, Lw & W. R. Co. 
V. Town of Morristown. N.J., 48 
S.Ct. 276, 276 U.S. 182, 72 L.Ed. 
623, 66 A..L.R. 766—^McCoy v. Union 
Elevated R. Co., Ill., 38 S.Ct 504, 
247 U.S. 364. 62 L.Ed. 1156, rehear¬ 
ing granted 38 S.Ct 581, 62 L.Ed. 
1156. 

Texoma Natural Gas Co. v. Rail¬ 
road Commission of Texas, D.C. 
Tex.. 59 P.2d 750. 

Hudson-Duncan Co, v. Wallace, 
D.C.Or., 21 F.Supp. 295. 

Neb.—Elliott v. Wille, 200 N.W. 347, 
112 Neb. 78. 

N.Y.—In re Southern Boulevard, 
Borough of Bronx, City of New 
York, 2S N.Y.S.2d 386, 262 App. 
Div. 263. 

Tex.—^Dallas Cotton Mills v. Indus¬ 
trial Co., Civ.App., 252 S.W. S21, 
reversed on other grounds, Com. 
App., 296 S.W. 503. 

Znspeotioxi of motor vehicle without 
charge 

Where a statute provided that 
when a law enforcement officer had 
reason to believe that a motor vehi¬ 
cle was being operated with illegal 
light or brake equipment, or in vio¬ 
lation of regulations pertaining to 
loads, he could require the opera¬ 
tor to take the vehicle to the nea]> 
est inspection station for a free in¬ 
spection, it was held that if the 
effect of the statute would be to 
require the proprietor of the inspec¬ 
tion station to furnish free inspec¬ 
tions it would amount to a taking 
or damaging of the property of the 
proprietor withdut just compensation. 
Neb.—^Beisner v. Cochran, 293 N.W. 
289, 138 Neb. 445. 

62 . U.S,—U. S. V. 47.21 Acres of 
I^d, Parcel No. 6, D.CKy., 4S 
P.Sbpp. 73—^Hessel v. A. Smith & 
Co., D.C.IU., 15 F.Supp. 953. 

IlL—^People ex reL Chicago Title & 
Trust Co. V. Village of Glencoe, 23 
N.3S12d 697. 372 IlL 280. 

N.m—^Rockingham County Light & 
Power Co. v. Philbrick, 108 A- 813, 
79 N.H. 279. 


N.Y.—In re Grade Crossing Com’rs 
of City of Buffalo, 206 N.Y.S. 103, 
210 App.Div. 328, affirmed 148 N.E. 
727, 240 N.Y. 612. 

Absolute undertakiiig for x>^yment 
by government by its compliance 
with statute providing for taking of 
private property for public use on 
filing of declaration of taking and 
deposit of estimated compensation in 
court is an adequate provision for 
payment to owner satisfying consti¬ 
tutional requirement of due process. 
U.S.—^Hessel v. A. Smith & Co., D.C 
Ill., 15 F.Supp. 953. 

Adequate xu^>vlsdyc>zi for conxj^&nssLm 
tiou 

Where an administrative agency 
which was an arm of a municipal¬ 
ity exercised the power of eminent 
domain under an act which provid¬ 
ed that the property taken should 
be paid for from the earnings of a 
I utility or from the proceeds of a 
I bond issue, there was provision for 
payment adequate to satisfy due 
process since there was a general 
obligation on the part of the munici¬ 
pality to pay for the property as 
It became the property of the munic¬ 
ipality. 

Tenn,—^Electric Power Bd. of City of 
Nashville v, Thoni, 201 S.W.2d 
649, 184 Tenn. 459. 

63. U.S.—Suncrest Lumber Co. v. 
North Carolina Park Commission, 
D.C.N.C., 30 P.2d 121, appeal dis¬ 
missed 50 S.Ct. 13, 280 U.a 615, 
74 L.Ed. 656. 

64 . U.S.—Suncrest Lumber Co, v. 
North Carolina Park Commission, 
supra. 

No-Oca and ozdar held valid 

Where statutory provisions as to 
the publication of notice of filing of 
petition by state park commission 
for condemnation of lands, to be 
ceded to the United States for in¬ 
corporation in a national park, are 
observed, and the judge issues an or¬ 
der restraining the owner of the 
property on just terms from chang¬ 
ing the existing oondltlon or char¬ 
acter of the land, thereby affording 
ample protection against loss, the 
owner cannot complain that his prop¬ 
erty Is taken without due pxtMiess of 
law. 

N.G.—^Yarborough v. North Caxollna 
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ment of the damages sustained if the land is not 
finally taJcen.®^ 

The due process of law guaranty, however, does 
not prevent a state in the exercise of its police pow¬ 
er, from taking, damaging, or destroying private 
property without compensation, when public neces¬ 
sity, health, safety, or general welfare requires 
it;®® but this does not justify the taking of private 
property for public use without just compensation 
or due process of law, within the purview of emi¬ 
nent domain.®^ 

as affecting compensation or due proc- 
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ess of lam. Due process of law generally requires 
compensation only where the property is actually 
taken,®® or where, as expressed by some decisions 
although there has not been an absolute taking, 
there has been such a physical interference or seri¬ 
ous interruption to the common and necessary use 
of the property as to be equivalent to a taking.69 
There is not a taking within the meaning of this 
rule, where there have been merely incidental or 
consequential damages to the property,^® or where 
it is merely impaired or diminished in value,or 
its use or enjoyment restricted.'^^ order made 
under the executive power to regulate and control 


Park commission, 145 S.B. 563, 196 
N.C. 284. 

€5. U.S,—Suncrest Lumber Co. v. 
North Carolina Park Commission, 
D.C.N.C., 30 F.3d 121, appeal dis¬ 
missed 50 act 13, 280 U.S. 616, 
74 XuEd. 656. 

ee. U.S.—Baker v. Mueller, C.A. 
Wis., 222 P.2d 180—Hulen v. City 
of Corsicana, C.C.A.Tex., 65 P.2d 
969, certiorari denied City of Cor¬ 
sicana V. Hulen, 54 S.Ct 77, 290 

U. S. 662, 78 LuEd. 573. 

Del.—^Appeal of Blackstone, Super., 
190 A. 697. 

IlL—^Forbes v. Hubbard, 180 N.R 
767, 348 Ill. 166. 

SegtQatloxui for vessels in zlver 
Ordinance regulating: and licensing 
mooring, storage and maintenance of 
scows, barges, and other vessels in 
navigable river w'hich was boundary 
of municipality, did not operate to 
take private property for public use 
without compensation. 

N.J.—Ross V. Mayor and Council of 
Borough of Bdgewater, 180 A- 866, 
115 N.J.Law 477, affirmed 184 A. 
810, 116 N.J.Law 447, certiorari 
denied 57 S.Ct 37, 299 U.S. 643, 
81 L.Ed. 400. 

e7. Ill.—Sanitary Dist of Chicago 

V. Commonwealth Edison Co., 192 
N.E. 248, 357 Ill. 256. 

68. U.S.—McGovern v. New York, N. 
T., 33 S.Ct 876, 229 U.S. 363, 57 
L.Ed. 1228, 46 L.R.A.,N.S., 391. 
N.C.—^North Carolina State Highway 
Commission r. Young* 158 S.EL 91, 
200 N.C 60S. 

20 C.J. p 669 note 12, 

Ho deprivation of paropertj rights 
Where an upland owner has access 
to his property over state-owned 
tidelands, and, as a result of a grrant 
of the tidelands hy the state to 
third persons, the upland owner is 
deprived of his Bight of access, he is 
not deprived of any property right 
without due process and without 
compensation since his littoral rights 
were, under law, subject to being 
terminated at will by any disposi¬ 
tion of the tideland state chose 
tb ntiake. 


Cal.—City of Newport Beach v. Ea¬ 
ger. 102 P.2d 438, 39 Cal.App.2d 
23. 

BaCimlclpal resolntloiL reestahlishing 
alley 

Where an alley was vacated there¬ 
by extending the boundaries of ad¬ 
joining lots, a resolution of the gov¬ 
erning body of a municipality which 
attempted to recreate the alley would 
constitute a taking of property of 
the owners of the adjoining lots 
without due process of law. 

Mich.—Valoppi v. Detroit Engineer¬ 
ing & Mach. Co., 64 N.W.2d 884, 
339 Mich. 674. 

69. U.S.—Pumpelly v. Green Bay 
and Mississippi Canal Co., Wis., 
13 Wall. 166, 20 L.Ed. 557. 

K&n. —^Mayfield v. Board of Educa¬ 
tion of City of Salina, 233 P. 1024, 
118 Kan. 138. 

N.C.—Penn v. Carolina Virginia 
Coastal Corp., 57 S.E.2d 817, 231 
N.C. 481. 

Or,—Morrison v. Clackamas County, 
18 P.2d 814, 141 Or. 564. 

76 . U.S.—^Pumpelly v. Green Bay 
and Mississippi Canal Co., Wis., 
13 Wall. 166, 20 L.Ed. 557. 

Henderson v. Bryan, D.C.Cal., 46 
P.Supp. 682—In re Community 
Power & Light Co., D.C.N.Y., 33 
P.Supp. 901—Simmons v. U. S., D. 
C.Ky., 32 P.Supp. 302. 

Kan.—^Loomis v. City of Augrusta, 
99 P.2d 988. 151 Kan. 343—May- 
field V. Board of Education of City 
of Salina, 233 P. 1024, 118 Kan. 
138. 

Mo.—State ex rel. Becker v. Wellston 
Sewer Dist. of St. Louis County, 
68 S.W.2d 988, 332 Mo. 647. 

20 C.J. p 669 note 13. 

Xcoweirlng street grad^ and caus¬ 
ing only consequential damages to 
an abutting property is not a taking 
of such without due process of law. 
Mich.—City of Detroit v. Grlgg Han¬ 
na Lumber & Box Co., 296 N.W. 
310, 296 Mich. 416—Grigg Hanna 
Lumber & Box Co. v. Van Wagon¬ 
er, 293 N.W. 676, 294 Mich. 346— 
A. M. Campau Realty Co. v. City 
of Detroit, 266 N.W. 357, 268 Mich. 
417. 


71. U.S.—Pennsylvania Coal Co. r. 
Mahon, Pa., 43 S.Ct, 168, 260 U.S* 
393, 67 L.Ed. 322, 28 L.R.A. 1321 
—Cincinnati, etc., R. Co. v. Con- 
nersville, Ind., 31 S.Ct 93, 218 
U.S. 336, 64 L.Ed. 1060, 20 Ana. 
Cas. 1206. 

20 CJ. p 669 note 14, 

XdxultatioiL of rule 

While some values incident to 
property are enjoyed under an im¬ 
plied limitation, and the government 
may to some extent diminish such 
values without compensation, the im¬ 
plied limitation is subject to limits, 
in view of the contract and due proc¬ 
ess clauses. 

U.S.—^Pennsylvania Coal Co. v. Mah¬ 
on, Pa., 43 S.Ct. 158, 260 U.S. 393, 
67 L.Ed. 322, 28 L.RJL 1321. 

As afiTectliLg public utilities 

Due process clause does not assure 
to public utilities the right under 
all circumstances to have a return 
on the value of the property so 
used, and does not protect them 
against business hazards, such as 
the loss of, or the failure to obtain 
I patronage due to competition. 

U.S.—^Public Service Commission of 
Montana v. Great Northern Util¬ 
ities Co., Mont,, 53 S.Ct 546, 289 
U.S. 130, 77 L.Ed. 1080. 

72. Md.—City of Baltimore v. Dob- 
ler, 118 A. 168, 140 Md. 634. 

20 C.J. p 669 note 15. 

Plotting of street Is not a taking 
of property without due process al¬ 
though the abutting owner is there¬ 
by prevented from making full use 
of his property, or does so at his 
own risk. 

Pa.—^In re Philadelphia Parkway, be¬ 
tween Twentieth and Twenty-Sec¬ 
ond Sts.* 145 A. 600. 295 Pa. 538, 
64 A.L.R. 542. 

Postponing time of appropriation 
A statute providing that, in the 
absence of an appropriation at an 
earlier date* the placing of a park 
or parkway on a city plan shall be 
considered an appropriation of the 
land to public use at the expiration 
of five years from the date of the 
confirmation of the plan to the same 
extent as if the land had been ap- 
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military establishments which places certain areas 
"off limits"^ to military personnel does not, with 
respect to a person whose business sustains a loss 
as a result of such order, constitute a taking of prop¬ 
erty without due process of law.72.5 Jt has been 
held that a change or alteration in a street which 
temporarily obstructs, or makes an abutting owner's 
access to his property more diflScuIt, is not a taking 
without due process of law,73 but that if the street 
is closed, or its use as a means of access is impaired, 
there is such a taking if it is done without com¬ 
pensation being ascertained and paid as prescribed 
by law.*^^ Furthermore, a public utility company 
which has its equipment located under a street may 
be required to move the equipment to another loca¬ 
tion without compensation for the expense of the 

relocations^*® 
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A taking possession of the property, as author¬ 
ized by statute, before the condemnation proceed- 
ings,75 or pending the final determination of the 
proceeding, after notice,*^® or an entry on appropri¬ 
ated properly during the pendency of proceedings 
to review preliminary questions,or an entry for 
the purpose of making a preliminary survey, subject 
to liability for all damages done to the land,'^3 does 
not constitute a taking without due process of law, 
unless the entry and explorations are made in such 
a manner as to interfere with the owner's exclusive 
right to the possession, use, and enjoyment of the 
property J* 

Amount of compensation. Unless a different com¬ 
pensation is fixed by constitutional pro vision,30 just 


propriated for such purposes, and a 
censequent postponement of payment 
for that period of time, is not a 
deprivation without due process of 
law. 

Pa.—^In re Philadelphia Parkway, be¬ 
tween Twentieth and Twenty-Sec¬ 
ond Sts., supra. 

BestxictiXLg' railroad company la. 
relocatloa of Its tracks over terri¬ 
tory washed out by a flood does not 
constitute a taking of its property 
without due process of law. 

Tex.—Galveston, etc., R. Co. v. Gal¬ 
veston, Civ.App., 165 S.W. 273. 
Bestzlcting use of property la. bed 
of street 

An ordinance, revising a city map 
or plan so as to include a plot of 
land in a widened street, does not 
deprive the owner of his property 
without due process of law by re¬ 
stricting his use of land in the bed 
of the street without compensation 
eo long as a statute prohibiting the 
issuance of permits for buildingrs in 
beds of the streets shown on such 
map remains in force, and in the 
absence of a suggestion that such 
plot could not be suitably improved 
and put to the most profitable use 
by the erection of buildings not en¬ 
croaching on portions which might 
be used to widen the street. 

K.T.—Headley v. City of Rochester, 
5 N.E.2d 198, 272 N.Y. 197. 

72.5 U.S.—Harper v. Jones, GA. 
OkL, 195 F.2d 706, certiorari de¬ 
nied Jones V. Harper, 73 S.Ct. 19, 
344 U.S. 821, 97 L.Ed. 639—Ains¬ 
worth T. Bam Ballroom Co., C.G 
AVa., 167 F-2d 97. 

73. Ga,—Brown v. City of Atlanta, 
145 S.B. 855, 167 Ga. 416. 

Md.—City of Baltimore v. Dobler, 
X18 A. 168, 140 Md. 634. 

Xlmit ed access highway 
The construction of a limited ac- 
<^ss highway does not constitute a 
taking of pxrivate property rights of 


access without due process of law 
if provision is made for the pay¬ 
ment of compensation for such rights 
of access as are taken or damaged. 
Cal.—^Holloway v. Purcell, 217 P.2d 
665, 35 Cal.2d 220, certiorari de¬ 
nied 71 S.Ct 196, 340 U.S, 883, 
96 L.Ed. 641. 

Kon-almttiiLg property ownar 

The action of a municipality in 
closing a street did not constitute 
a deprivation of property without 
due process of law as far as a per¬ 
son was concerned who did not own 
property abutting on the closed 
street and who did not sustain spe¬ 
cial damages beyond that sustained 
by the public generally. 

Miss.—^Puyper v. Pure Oil Co., 60 
So.2d 569, 215 Miss. 121. 

74. Tex.—^Dallas Cotton Mills v. In¬ 
dustrial Co., Civ.App., 252 S.W. 
821, reversed on other grounds, 
Com.App., 29$ S.W. 503- 

74.5 Pa.—^Bell Telephone Co, of 
Pennsylvania v. Pennsylvania 
Public Utility Commission, 12 A 
2d 479, 139 Pa-Super. 629. 

75. N.C.—North Carolina State 
Highway Commission v. Young, 
158 S.E. 91. 200 N.a 603. 

Oil filing suit 

A statute empowering highway 
commission, immediately upon filing 
of condemnation suit, to take posses¬ 
sion of the property designated, is 
not subject to the objection that it 
is a suspension of general law for 
the benefit of x>articular individuals 
inconsistent with the law of the 
land, and therefore in violation of 
the due process of law guaranty. 
Tenn.—State Highway Department v. 
Mitchell's Heirs, 216 S.W. 336, 142 
Tenn- 68. 

75. Nev.—Schrader v. Third Judi¬ 
cial Dist. Ct. in and for Eureka 
County, 73 P.2d 493. 

NooresldeiiLt owner 

Statute permitting occupation of 
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premises pending final determination 
of action for condemnation thereof 
after notice of motion therefor haj* 
been served on the county clerk, in 
case of a nonresident property own¬ 
er, is not unconstitutional as deny¬ 
ing due process of law. 

Nev.—Schrader v. Third Judicial 
Dist. Ct, in and for Eureka County, 
supra. 

77. Ohio.—Ornstein v. Chesapeake & 
O. Ry. Co.. 174 N.B. 772, 123 Ohio 
St. 260, appeal dismissed 62 S.Ct. 
14, 284 U.S. 572, 76 D.Bd. 497. 

78. Ala.—State v. Simons, 40 So. 
662, 145 Ala. 95. 

79. Cal.—Jacobsen v. Superior Court 
of Sonoma County, Department No- 
2, 219 p, 986, 192 Cal. 319. 29 A 
D.R 1399. 

IBatry in advaotoe of proceedings to 
make tesrt borings and excava- 

tiOlLB 

A municipal water district, with a 
view of determining the availability 
of private lands as a source of wa¬ 
ter supply, cannot enter thereon in 
advance of condemnation prcwseed- 
ings, with a force of employees, and 
with mechanical structures and oth¬ 
er appliances, to make test borings 
and excavations and occupy so much 
as needed for ingress and egress, and 
trample down and destroy the grow¬ 
ing grain, and to build fences around 
the test holes and excavations for 
the better protection thereof, as such 
acts would constitute an interference 
with possession of lands amounting 
to a taking and damaging, and the 
deprivation of property without due 
process of law. 

Cal.—Jacobsen v. Superior Court of 
Sononoa County, Department No. 2, 
supra. 

80. U.S.—Wolfe v. Hurley. D.C.I^., 
4$ F.2d 515, affirmed 61 S.Ct. 493, 
283 U.S. 891, 76 DEd. 1423. 

La.—Board of Com'rs of Tensas Bas¬ 
in Levee Dist v, Franklin, 5^ So. 
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compensation, as an element of due process of law, including attorneys’ fees and expenses and where 

where the physical property is taken, is generally under legislation prescribing rates and charges, the 

the market value of the property at the time of the use only of the property is taken, just compensation, 

taking,plus interest and income from the time assured by due process of law, is a reasonable rate 


of the taking to the payment of the 

2d 125, 219 Li£l JSS, appeal dismiss¬ 
ed 72 S.Ct 80, 342 U.S. 844, 96 L.Ed. 
638, rehearing denied 72 S.Ct. 174, 
342 U.S. 889. 96 L.Ed. 667. 

Assessed valtLe 

A state constitutional provision 
fixing the assessed value of lands 
taken for levees, which lands it was 
the custom, prior to both the federal 
and state constitutions, to take with¬ 
out compensation, is in legal con¬ 
templation a gratuity, and is not re¬ 
pugnant to the due process clause of 
the Fourteenth Amendment of the 
federal Constitution. 

U.S.—-Wolfe V. Hurley, B.C-La, 46 F. 
2d 615, affirmed 51 S.Ct 493, 283 
U.S. 801, 75 L.Ed. 1423. 

Lol —Board of Corners of Tensas Bas¬ 
in Levee Dist. v. Franklin, 54 So. 
2d 125, 219 La. 859, appeal dis¬ 
missed 72 S.Ct 80, 342 U.S. 844, 96 
L.Ed. 638, rehearing denied 72 S- 
Ct 174, 342 U.S. 889. 96 L.Ed. 667. 

8L U.S.—^West V. Chesapeake & Po¬ 
tomac Telephone Co. of Baltimore 
City, Md.. 65 S.Ct. 894, 295 U.S. 
662, 79 L.Ed. 1640, rehearing denied 
West V. Chesapeake & Potomac 
Telephone Co. of Baltimore City, 
Md.. 66 S.Ct 82, 296 U.S, 661, 80 
L.Ed. 471—McCoy v. Union Elevat¬ 
ed R. Co., Ill., 38 S.Ct 504. 247 US. 
354, 62 L.Ed. 1156, rehearing grant¬ 
ed 38 S.Ct. 681, 62 L.Ed. 1156. 

California Water & Telephone Co. 
v. Railroad Commission of Califor¬ 
nia, D.C.CaL, 19 F.Supp. 11. 
‘^Market value** is the sum which 
probably would be arrived at as a 
result of fair negotiations by the 
owner willing to sell and a purchaser 
willing to buy after a due considera¬ 
tion of all the elements reasonably 
affecting such value. 

U.S.—Olson V. U. S., Minn., 54 S.Ct 
704, 292 U.S. 246, 78 BEd. 1236— 
Karlson v. U. S., Minn., 54 S.Ct 
704, 292 U.S. 246, 78 L.Ed. 1236— 
Brewster v. U. S., Minn., 54 S.Ct 
704, 292 U.S. 246, 78 L.Ed. 1236. 
Compensation in eminent domain 
generally see the C.J,S. title Emi¬ 
nent IDomain § 96, also 20 <XJ. p 
641 note 78—p 642 note 82. 

Compeusatiou jfoar linprovemeiLts to 
property 

(1> Where a public utility is or¬ 
dered to extend its services and such 
extension will necessitate improve¬ 
ments to the utility property, and at 
the time the order of extension of 
services is made a proceeding is 
pending in court to condemn the 
utility property, and service of the 
smmncaie iu such proceeding has al- 


award,^^ but not I of return on the 

ready been made, it will constitute a 
denial of due process of law to give 
effect to a statute which provides 
that compensation for property tak¬ 
en by condemnatioft is the value of 
the property at the time the sum¬ 
mons is served, and further pro¬ 
vides that compensation will not be 
paid for improvements to the prop¬ 
erty made after the date of the serv¬ 
ice of the summons. 

Ariz.—^Arizona Corp. Commission v. 
Tucson Gas, Elec. Light & Power 
Co., 189 P.2d 907, 67 Ariz. 12. 

(2) Where public utility property 
is taken by condemnation and be¬ 
tween the time when the jury re¬ 
turned the verdict upon which the 
purchase price was fixed and the 
payment thereof the utility, in dis¬ 
charging its obligation as an operat¬ 
ing public utility, had been required 
to and had made improvements to its 
property, the court which exercised 
jurisdiction in the proceedings to fix 
the purchase price, had continuing 
jurisdiction to provide for full and 
just compensation to the utility for 
improvements which had been made 
to its property, and such jurisdiction 
ought to be exercised in such a man¬ 
ner that the utility would not be de¬ 
prived of any of its property without 
due process of law, and in such a 
manner that the utility would not be 
required to assume the burden of 
prosecuting an independent action in 
damages to recover the value of im¬ 
provements which were reasonably 
necessary for the functioning of the 
utility system. 

Ind.—Public Service Co. of Indiana 

V. City of Lebanon, 46 N.E.2d 480, 
221 Ind. 78. 

82. Mich.—^Petition of State High¬ 
way Commissioner, 271 N.W. 760, 
279 Mich. 285, 

W.Va.—Simms v. Dillon, 193 S.E. 
331, 

Interest as element, and damage for 
delay in payment of compensation 
see Eminent Domain § 176. 

Sxpress provision for interest not 
necessary 

A condemnation statute is not un¬ 
constitutional because of failure to 
expressly provide for payment of in¬ 
terest during interim between tak¬ 
ing of land and payment of compen¬ 
sation, since right to interest is im¬ 
plied, and court has duty to provide 
for payment of interest at legal rate 
at time of entering final award. 

W.Va.—Simms v, Dillon, supra. 
Interest and inconre 

Where, according to the local prac¬ 
tice, the value pf the property is 
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market value.S4 it has been held, 

fixed as of the time of the trial, the 
property owner is entitled to inter¬ 
est from the date of the award, and 
to the income of the property up to 
the time that the amount of the 
award is paid to the property owner, 
or into court in the manner provided 
by statute for his benefit, and there¬ 
fore a decree of appropriation does 
not deny due process of law because 
of a failure to make allowance for 
additions and betterments after the 
trial. 

Wash.—State v. City of Hoquiam, 286 
P. 286, 155 Wash. 678, modified on 
other grounds 287 P. 670, 155 Wash. 
678. 

mterest as measure of amount to be 
paid 

(1) Owners of property which was 
taken in condemnation proceeding 
had no vested right to future inter¬ 
est on the award at a certain per 
cent, and the only vested right of the 
owners was to payment of the value 
of the property at the time of taking 
with such additions as would produce 
the full equivalent of that value if 
paid contemporaneously with the tak¬ 
ing; interest at a proper rate being 
a good measure by which to ascertain 
the amount so to be added. 

N.Y.—In re Public Parks, Borough of 
Queens, City of New York, 17 N.Y. 

, S.2d 209, 172 Misc. 877, modified 
on other grounds 25 N.Y.S.2d 611, 
261 App.Div. 936, modified on oth¬ 
er grounds In re Public Parks at 
Rockaway Beach, City of New 
York, 41 N.E.2d 454, 288 N.Y. 51. 

(2) The interest allowed on the 
award must be sufficiently adequate 
so as not to deprive the owner of the 
property of part of his just compen¬ 
sation. 

N.Y.—In re Public Parks, Borough of 
Queens, City of New York, 17 N.Y. 
S.2d 209, 172 Misa 877, modified 
on other grounds 25 N.Y.S.2d 511, 
261 App.Div. 936, modified on oth¬ 
er grounds In re Public Parks at 
Rockaway Beach, City of New 
York, 41 N.E.2d 454, 288 N.Y. 51. 

83. U.S.—Dohany v. Rogers, Mich., 
50 S.Ct 299, 281 U.S. 362, 74 L.Ed. 
904, 68 A.L.R. 434. 

84, U.S.—West V. Chesapeake & Po¬ 
tomac Telephone Co. of IBaltimore 
City, Md., 65 S-Ct. 894, 295 U.S. 
662, 79 L.Ed. 1640, rehearing de¬ 
nied West V. Chesapeake & Poto¬ 
mac Telephone Co. of Baltimore 
City, 56 S.Ct. 82, 296 U.S. 661, 80 
L.Ed. 471. 

CalifornSa Water & Telephone Oa 
V. Railroad Commission of Califor¬ 
nia, D.C.Cal., 19 F.Supp. IL 
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however, that while the legislature may not diminish 
the constitutional measure of compensation, it may, 
without violating the due process clause, extend the 
compensation, within the limits of equity and jus¬ 
tice, so as to include rights otherwise excluded.^5 
Where an owner of land loses possession by an ex¬ 
ercise of the right of eminent domain, a reduction 
in the amount awarded as compensation by deduct¬ 
ing taxes imposed after the loss of possession oc¬ 
curred constitutes a deprivation of property with¬ 
out due process of law.^5.5 

Taking of property for redevelopment purposes. 
The legislature may, without denying due process of 
law, create governmental agencies or authorities 
with the power to exercise the right of eminent do¬ 
main to condemn property for redevelopment pur¬ 
poses ;S5.10 and, also without being violative of due 
process, the property obtained by eminent domain 
may be transferred by sale or by lease to private in- 
dividuals;®^-^® but a provision for the conveyance 
of property to the federal government for slum 
clearance and low-rent housing purposes violates 
due process.S5.20 The fact that the government or 
the governmental agency, in carrying out the re¬ 
development program, enters business in direct com¬ 
petition with private interests, does not constitute 
a denial of due process of law.^5,25 Where a com- 
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prehensive redevelopment program requires the con¬ 
demnation of property, the courts, in determining 
whether the exercise of the right of eminent domain 
was or was not in violation of due process of law, 
will consider the program as a single integrated ef¬ 
fort, and will not analyze each separate part.^5.30 

b. Procedure 

(1) In general 

(2) Notice and opportunity to be heard 

(3) Assessment and payment of compen¬ 

sation 

(4) Time for assessment and payment of 

compensation 

(5) Costs and cost bonds 

(6) Vacation of streets, highways, and 

alleys 

(1) In General 

Th© procedure which is employed to exercise the 
power of eminent domain must be consonant with the 
requirements of due process of law. 

The provisions of the statutes authorizing the 
taking of private property for a public use under 
the power of eminent domain, as construed and 
applied in Eminent Domain § 209 et seq, generally 
control the question of due process of law with re¬ 
spect to matters of procedure in the taking of such 


85, U.S.—Joslin Mfgr- Co. v. City of 
Providence, R.I., 43 S.Ct. 684, 262 
U.S. 668, 67 Li.Ed. 1167. 

Damaiirssto Imslxiess 
A statute authorizing a city to ob¬ 
tain water supply by condemnation, 
so far as it extends the right to com¬ 
pensation to include damages to es¬ 
tablished business or cost of remov¬ 
ing mill to new location, does not de¬ 
prive taxpayers of the city of their 
property without due process of law. 
US.—Joslin Mfg. Co. v. City of Prov¬ 
idence, supra. 

US.—^In re South Carolina Pub¬ 
lic Service Authority. D.C.S.C,. 37 
P.Supp. 28, reversed on other 
grounds, C.C.A.* South Carolina 
Public Service Authority v. 11,754.8 
Acres of Land, More or Less in 
Berkeley County, 123 F.2d 738. 

Fla.—Riverside Military Academy v. 
Wakins, 19 So.2d 870, 156 Fla. 283. 

8SJ.0 Conn.—Gk>hld Realty Co. v. 
City of Hartford, 104 A.2d 366, 141 
Conn. 135. 

Fla.—^Marvin v. Housing Authority 
of Jacksonville, 183 So. 145. 

Ill,—Chicago Land Clearance Com¬ 
mission V. White, 116 N.E.2d 337, 1 
IU.2d 69. 

Neb.—Lennox v. Housing Authority 
of City of Omaha, 200 N.W. 451, 
137 Neb. 682, supplemented 291 N. 
W. loo, 137 Neb. 682. 

Nev,—^McLaughlin v. Housing Au¬ 


thority of City of Las Vegas, 227 
P.2d 206, 68 Nev. 84. 

N.D.—^Ferdi v. Housing Authority of 
Cass County, 59 N.W.2d 849. 

Or.—^Foeller v. Housing Authority of 
Portland, 266 P.2d 752, 198 Or. 205. 
Pa.—Doman v. Philadelphia Housing 
Authority, 200 A. 834, 331 Pa. 209. 
Badal quotas 

Condemnation of land for low-cost 
housing was not in violation of due 
process because a specified number 
of facilities were provided for white 
families, a specified number for ne¬ 
gro families, and a specified number 
for Latin Americans. 

Tex—^Miers v. Housing Authority of 
City of Dallas, CivJ\.pp., 266 S.W. 
2d 487, certified question answered. 
Sup., 266 S.W.2d 842, answer to cer¬ 
tified question conformed to. Civ. 
App., 268 S.W.2d 325. 

Commercial property i mand e d 

A redevelopment act which was in¬ 
tended to provide housing accommo¬ 
dations and which authorized the ac¬ 
quisition by condemnation of •Yeal 
property’* for the purpose was not 
violative of due process because com¬ 
mercial property could be acquired 
for the construction of housing ac¬ 
commodations. 

D.C.—Schneider v. District of Colum¬ 
bia, D.C., 117 F.Supp. 705, modified 
on other grounds Berman v. Park¬ 
er, 76 S.Ct. 98, 348 U.S. 26, 99 LBd. 
27. 
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85.15 US.—^People of Puerto Rico v. 
Eastern Sugar Associates, C.C.A. 
Puerto Rico, 156 F.2d 31$, certio¬ 
rari denied 67 S.Ct. 130, 323 US. 
772, 91 LBd. 664. 

Conn.—Gohld Realty Co. v. City of 
Hartford. 104 A.2d 365, 141 Conn. 
136. 

Pa.—^Dornan v. Philadelphia Housing 
Authority, 200 A. 834, 331 Pa. 209. 
Transfer to private interests of prop¬ 
erty taken by condemnation for re¬ 
development or slum clearance pur¬ 
poses as not constituting a taking 
of property for private use see in¬ 
fra § 647 a. 

Sale to hospital 

It is not violative of due process 
that a housing authority condemns 
property in a blighted area and re¬ 
sells it to a hospital. 

Ill.—Jurus V. Chicago Housing Au¬ 
thority, 117 N.E.2d 420, 1 in.App.2d 
297. 

85.20 Neb.—^Lennox v. Housing Au¬ 
thority of City of Omaha, 290 N.W. 
451, 137 Neb. 582, supplemented 
291 N.W. 100, 137 Neb. 682. 

85.25 US.—^People of Puerto Rico v. 
Eastern Sugar Associates, C.C.A. 
Puerto Rico, 166 F.2d 31$, certio¬ 
rari denied $7 S.Ct 190, 329 U.S. 
772, 91 LEd. 664. 

85.30 U.S*—^People of Puerto Rico v. 

I Elastem Sugar Associates, supra. 
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property.^® Such proceedings are generally held 
to constitute due process of law, if they afford 
proper safeguards to the rights of the property own- 
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er to contest the taking of his property and to re¬ 
ceive just compensation therefor,*7 if the statutory 
requirements are substantially complied with,8 8 the 


86. Nev.—Schrader v. Third Judicial 
Dist. Ct. in and for Eureka County, 
73 P.2d 493. 

rr.H.—state V. 4.7 Acres of Land, 62 
A.2d 732, 95 NT.H. 291- 
N.T.—^People v. Adirondack Ry. Co., 
54 N.E. 689, 160 N.Y. 225. 

Utah.—State, by State Road Commis¬ 
sion V. District Court, Fourth Ju¬ 
dicial Dist. in and for Utah Coun¬ 
ty, 78 P.2d 602. 

'Due process of law" in the tak¬ 
ing of private property for public 
use requires: “First, authority from 
the sovereign power for the taking; 
second, the ascertainment of com¬ 
pensation, under legislative direc¬ 
tions, by an impartial tribunal, after 
the owner has had a reasonable op¬ 
portunity to be heard before it, and 
after it shall have judicially inves¬ 
tigated the matters pertinent to its 
inquiry; and perhaps there must be, 
third, a right afforded to the owner 
to present his claims for adjudica¬ 
tion in the ordinary courts of jus¬ 
tice.” 

N.J.—^Morris v. Heppenheimer, 23 A. 
664, 665, 64 N.J.Law 268. 

87 . U.S.—-Welch v. Tennessee Valley 
Authority, C.C.A.Tenn., 108 F.2d 95, 
certiorari denied Welch v. U. S. 
ex reL and for Use of Tennessee 
Valley Authority. 60 S.Ct. 889, 309 
U.S. 688, 84 L.Ed. 1030-—Lewis v. 
Tennessee Valley Authority, C.C.A. 
Tenn., 108 F.2d 95, certiorari denied 
Lewis V. U- S. ex rel. and for Use 
of Tennessee Valley Authority, 60 
S.Ct 889, 309 U.S. 688, 84 L,Ed. 
1030—Liberty Cent Trust Co. v. 
Greenbrier College for Women, D. 
C.W.Va, 60 F.2d 424, affirmed 51 S. 
Ct 493, 283 U.S. 800, 75 L.Ed. 1422. 

Ark.—^Dickerson v. Tri-County Drain¬ 
age Dist. 212 S.W. 334, 138 Ark. 
471. 

Idaho.—Drainage Dist Ko. 2 of Can¬ 
yon County V. Extension Ditch Co., 
182 P. 847, 32 Idaho 314. 

Mo.—State ex rel. Gentry v. Curtis, 
4 S.W.2d 467. 319 Mo. 316. i 

Mont.—^Housing Authority of City of 
Butte V. Bjork, 98 P.2d 324, 109 
Mont 552. 

Neb.—Webber v. City of Scottsbluff, 
60 N.W.2d 633, 166 Neb. 48. 

N.J.—Stearns v. Board of Conserva¬ 
tion and Development 132 A. 924, 
102 N.J.Law 467—Sefton v. Board 
of Conservation and Development, 
132 A. 923, 102 N.J.Law 466—Lan- 
deU V. State. 128 A, 380, 101 N.J. 
Law 294, affirmed Landell v. Board 
of Conservation and Development 
132 A. 922. 102 N.J.Law 441. 

N.T,—People v. Adirondack Ry. Co., 
U K.II 689. 160 N.Y. 225. 


N.C.—‘Yarborough ▼. North Carolina 
Park Commission, 145 S.E. 563, 196 
N.C. 284. 

S.C.—Jennings v. Sawyer, 189 S.E. 
746, 182 S.C. 427. 

Tex.—Haverbekken v. Coryell Coun¬ 
ty, Civ.App., 290 S.W. 573. 

Wis.—State ex rel. Thomson v. Gies- 
sel, 60 N.W.2d 873, 265 Wis. 185. 

20 C.J. p 886 note 33 la]. 

Procedure held denial of due process 

(1) Authorizing private individ¬ 
uals to create and fix boundaries of 
public improvement district, without 
provision for determination, by com¬ 
petent tribunal, whether creation of 
district and construction of improve¬ 
ment will promote public health, con¬ 
venience, or welfare, and without 

i provision for determining whether 
owner's property has been arbitrarily 
or unjustly included, or his property 
benefited. 

Neb.—Elliott v. Wille, 200 N.W. 347, 
112 Neb. 78. 

(2) Making findings and surveys 
by canal commissioners evidence of 
ownership of state or canal land. 

Ohio.—State v. Cincinnati Tin, etc., 

Co.. 64 N.E. 68. 66 Ohio St. 182. 

Barring damages except wliere own¬ 
er files protest 

An owner is not denied due proc¬ 
ess of law by a statute barring dam¬ 
ages caused by establishing a grade 
or making a change of grade, except 
where the owner files a protest, on 
the ground that no power was con¬ 
ferred by the statute to hear a pro¬ 
test or to award damages, since after 
making a protest the owner may seek 
damages in a court of law. 

Cal.—Sherer v. City of Laguna Beach, 
57 P.2d 157, 13 CaI.App.2d 396. 

Preliminary action 

Provisions of the Hawaiian Organic 
Act which declared that all private 
fishing rights in the sea waters of the 
Territory except vested rights were 
to he free to all citizens of the Unit¬ 
ed States, and that vested fishing 
rights would be valid only if the per¬ 
son claiming the right filed a petition 
in a designated court, did not amount 
to a deprivation of property without 
due process of law since the require¬ 
ment that suit be brought to estab¬ 
lish vested rights was merely a pre¬ 
liminary procedure designed to fur¬ 
nish the government with informa¬ 
tion necessary to enable it to acquire 
vested fishing rights by condemna¬ 
tion, and if a person possessing a pri¬ 
vate fishing right neglected to estab¬ 
lish it as required by the Organic Act 
it would constitute a waiver of the 
right to receive compensation. 
Hawaii.—Bishop v. Mahiko, 35 Ha¬ 
waii 608. 


88. Nev.—Schrader v. Third Judi¬ 
cial Dist. Ct, in and for Eureka 
County, 73 P.2d 493. 

Tex,—^National Ass'n of Audubon So¬ 
cieties V. Arroyo Colorado Nav, 
Dist. of Cameron and Willacy 
Counties. Civ.App., 110 S.W.2d 150. 
20 C.J. p 886 note 30. 

Gondemnatioiis held valid 

(1) State’s condemnation of lands 
for public park under public park 
condemnation act instead of under 
general condemnation act. 

U.S.—Via V. State Commission on 
Conservation and Development of 
State of Virginia, D.C.Va, 9 p. 
Supp. 556, affirmed 66 S.Ct 245, 296 
U.S. 649, 80 L.Ed. 388. 

(2) Government acquired title to 
land taken for Marine Corps Post 
by presidential proclamation. 

U.S.—U. S. V. McIntosh, D.C.Va„ 2 P. 
Supp. 244, rehearing denied 3 P. 
Supp. 715, appeal dismissed, C.C. 
A., McIntosh v. U. S., 76 P.2d 607, 
certiorari denied 65 S.Ct 101, 293 
U.S. 586. 79 L.Ed. 682. 

3>escriptioii of right oondamaed 
Description • in judgment of con¬ 
demnation for telegraph line along 
railroad right of way, satisfying the 
state law under state decisions, al¬ 
though not fixing exact location of 
line, the judgment allowing only one 
line, and requiring it to be where it 
will not interfere with use of rail¬ 
road, and to be subject to agrreement 
in petition to change its location if 
required by change in tracks, is not 
bad under the Fourteenth Amend¬ 
ment. 

U.S.—Louisville & N. R. Oo. v. West¬ 
ern Union Telegraph Co., Miss., 39 
S.Ct 513, 260 U.S. 363, 63 LEd. 
1032. 

TThauthorlzed procedure 

If the statute prescribes a specific 
form of procedure to be followed, 
any other method not so authorized 
would, in effect be the taking of 
property for public use without due 
process of law. 

Tex.—City of Dallas v. Bergfield, Civ. 
App., 245 S.W. 749. 

Possibility of defaloatloB. by public 
official 

Where property is taken by con¬ 
demnation with the condemnor hav¬ 
ing the right to take possession be¬ 
fore the proceedings are finally owi- 
cluded by depositing a sum of money 
with a designated public official, and 
the amount of the deposit exceeds 
the amount of the official’s bond, it 
would be an unwarranted assumption 
to invoke the rule of due process on 
the hypothesis that the official might 
embezzle the funds, or that his de¬ 
pository might faiL 
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court acting* in the condemnation proceedings has 
jurisdiction thereof,the jurisdiction of a proper¬ 
ly constituted, and fair and impartial, tribunal is 
invoked in some appropriate way and makes in¬ 
quiry as to the amount of the compensation,and 
the owner has a full and fair trial under general 
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provisions of law applicable to all persons in his 
situation.®^ The due process clause, however, is 
not a guaranty that the trial shall be devoid of all 
error, and not every mistake amounts to a denial of 
due process of law.®^ In order to constitute a tak¬ 
ing without due process by force of a judgment in 


Ina.—Southern Indiana Gas & Elec¬ 
tric Co. V. City of Boonville, 20 N. 
E.2d 648, 215 Ind. 552. 

89 . K.Y.—In re Buffalo, 34 N.E. 1103, 
139 N.T. 422. 

—Southern Kansas R. Co. v. 
Vance, Civ.App., 155 S.W. 696. 

90. XJ.S.—Backus V. Fort St. Union 
Depot Co., Mich., 18 S.Ct. 445. 169 

U. S. 557, 42 L.Ed. 853. 

Uihlein v. City of St. Paul, C.C.A. 
Minn., 32 F.2d 748, certiorari denied 
50 S.Ct. 240, 281 U.S. 726. 74 U.Ed. 
1143, and followed in, C.C.A.Minn„ 
38 P.2d 1020—Suncrest Lumber Co, 

V. North Carolina Park Commis¬ 
sion, D.C.N.C., 30 P.2d 121, appeal 
dismissed 50 S.Ct 13, 280 U.S. 615, 
74 L.Ed. 656. 

Ark.—^White River Bridge Corpora¬ 
tion V. State, 92 S.W.2d 856. 192 
Ark. 485. 

Minn.—In re Improvement of Third 
St, St. Paul, 225 N.W. 86, 177 
Minn. 146, 74 A.L.R. 561. 

N.J.—Morris v. Heppenbeimer, 23 A. 

664, 54 N.XLaw 268. 

N.T.—Orange County v. Storm King 
Stone Co., 128 N.E, 677, 229 N.T. 
460. 

People ex rel. Horton v, Prender- 
gast, 222 N.T.S. 29, 220 App.Div, 
851, affirmed 162 N.E. 10, 248 N.T. 
215, appeal dismissed Horton v, 
Prendergast, 49 S.Ct 177, 278 U.S. 
579. 73 KEd. 517. 

Va.-—^Rudacille v. State Commission 
on Conservation and Development, 
etc., 156 S.B. 829, 155 Va, 808. 
Wyo.—Miller v. Hagie, 140 P.2d 746, 
59 Wyo. 383. 

Sxeroise of prescribed judicial proc¬ 
ess 

“Where a duly constituted judicial 
tribunal is provided as a forum for 
the fixation of compensation, due 
process is observed, and protection 
of the constitutional right that no 
property shall be taken without just 
compensation is fulfilled, for we must 
assume that just compensation will 
l>e awarded through the exercise of 
the judicial process prescribed.” 

—^Weitzner v. Stichman, 64 N. 
T.S.2d 50, 271 App.Div. 255, affirmed 
72 N.E.2d 626, 296 N.Y. 907. 
AUegatloiui in oondexnnatlon petition 
(1) Where a statute provides that 
the petition for condemnation must 
Set forth the authority under which 
the petitioner claims the right to 
take the property for a public use, 
and the purpose of the taking, and 
that the property is necessary for 
that purpose, due process of law re- 
IGA C.LS.—69 


quires that the petitioner must show 
all these essential elements. 

Fla—Sibley v. Volusia County, 2 So. 
2d 578, 147 Fla 302. 

(2) A condemnation statute which 
requires that petition should set out 
the assessed value of the property 
taken is not in denial of due process 
as amounting to a legislative enact¬ 
ment that assessed value is the 
standard of just compensation since 
the statute does not provide that as¬ 
sessed value shall be admitted in evi¬ 
dence, or that it shall operate as a 
presumption in determining just com¬ 
pensation, and the statute does not 
direct the court to consider the ele¬ 
ment of assessed value; in short, 
the statute does not attempt to set 
up any guide to substitute for the 
court's judgment in evaluating the 
condemned property, and even if the 
provision were to be deemed as cre¬ 
ating a presumption of value and 
rendering hearsay evidence admis¬ 
sible with respect thereto, it still 
would not be violative of due proc¬ 
ess of law. 

N.T.—^Application of Port of New 
York Authority, 118 N.Y.S.2d 11, 
202 Misc. 1104, affirmed 118 N.Y.S. 
2d 921, 281 App.Div. 818, appeal dis¬ 
missed 111 N.E.2d 439, 305 N.Y. 
564. 

Taxpayer on jury 

The fact that a taxpayer is on the 
jury and sits in judgment on the 
value of the premises taken by con¬ 
demnation is not a denial of due 
process of law. 

Okl.—^Nichols V. Oklahoma City, 157 
P.2d 174, 195 Okl. 305. 

Person dizsctly, substantially, and 
vitally interested in the case cannot 
be authorized by the legislature, 
without denying due process of law, 
to serve as judge, juror, or commis¬ 
sioner. 

N.T.—Orange County v. Storm King 
Stone Co„ 128 N.E. 677, 229 N.Y. 
460. 

Constltatioiial right to sit on jury 
In a jurisdiction where the law 
provides for condemnation juries, it 
has been held that, *Tt is clear that 
no person has a constitutional right 
to sit on a so-called condemnation 
panel—and a denial of such service 
is not unconstitutional.” 

D.C.—^In re Condemnation of Lots 
Nos. 2, 27, 803, etc., in Square 3960, 
D.C., 68 F.Supp. 832. 

CKving city oonncil jurisdiction be¬ 
yond its territorial limits violates 
due process of law clause, 
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N.Y.—In re City of Rochester, 171 
N.Y.S. 12, 184 App.Div. 369, affirmed 
121 N.E. 859, 224 N.Y. 659. 
Bailroad cxmuuission 

A statute providing for condemna¬ 
tion of property by public corpora¬ 
tions wherein value is to be fixed by 
railroad commission and right to 
condemn to be determined by supe¬ 
rior court, is not violative of due 
process clause. 

Cal.—Southern California Edison Co. 
V. Railroad Commission of Califor¬ 
nia, 69 P.2d 808, 6 Cal.2d 7S7-— 
Marin Municipal Water Dist. v. 
Marin Water & Power Co., 173 P. 
469, 178 Cal. 308. 

01, U.S.—Marchant v. Pennsylvania 

R. Co., Pa., 14 S.Ct. 894, 163 U.S. 
380, 38 L.Ed. 751. 

Conn.—Gohld Realty Co. v. City of 
Hartford, 104 A.2d 366, 141 Conn. 
135. 

20 C.J. p 886 note 33. 

92. U.S.—Roberts v. City of New 
York, N.Y., 65 S.Ct. 689, 295 U.S. 
246, 79 L.Ed. 1429—^McGovern v. 
New York, N. Y., 33 S.Ct 876, 229 
US. 363, 67 L.Ed. 1228, 46 L.R.A., 
N.S., 391—Backus v. Port St. Un¬ 
ion Depot Co., Mich., 18 S.Ct 445, 
169 U.S. 557, 42 L.Ed. 853. 

Mass.—Byfield v. City of Newton, 141 
N.E, 658, 247 Mass. 46. 

Mere error of fact 

Where proceedings for condemna¬ 
tion and assessment are under valid 
statute, on notice and hearing, mere 
error of fact in determining the 
amount of compensation does not 
constitute lack of due process, 

U.S.—Appleby v. Buffalo, N.Y., 31 S. 

Ct 699, 221 US. 624, 65 L.Ed. 838. 
Postponing discussion 

No constitutional right under the 
Fourteenth Amendment is infringed 
when the state court, in suit to have 
a judgment of condemnation for tele¬ 
graph line along a railroad held void, 
on the ground that the state law 
allows condemnation only for a new 
line and that the company wanted 
the right for an old line, postpones 
discussion until attempt is made to 
use it for the old line, the judgment 
of condemnation being right on Its 
face. 

U.S.-—Louisville & N. H, Co. v. West¬ 
ern Union Telegraph Co., Miss., 39 

S, Gt. 513, 250 U.S. 363, 63 L.Ed. 
1032. 

raUure or xieglect to assert rights 

A person having an interest in 
, property taken by eminent domain 
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the condemnation proceedings, the error must he 
gross and obvious, coming close to arbitrary ac¬ 
tion.^ ^ 

Due process of law does not include the right to 
appeal for a review of the condemnation proceed¬ 
ings where the trial thereon is had in a court of 
competent jurisdiction;®^ but does include an ap¬ 
peal from a lesser tribunal, as provided by stat¬ 
ute, if it affords ample protection to the landown¬ 
er.® 5 

Abandonment of proceedings. The due process 
of law guaranty is not violated by a statute author¬ 
izing the condemnor to abandon the condemna¬ 
tion proceedings before he has actually taken posses¬ 
sion of the property, notwithstanding the owner has 
been put to some expense in protecting his rights,®® 
particularly where the statute contemplates that the 
owner shall be reimbursed for such expense ;®7 and 
even though the condemnor may take possession of 
the property before the proceedings are finally deter¬ 
mined, and thereafter abandon the proceedings and 
relinquish the possession of the property, there is no 
denial of due process of law.®*^-® So, also, a statute 
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which authorizes the discontinuance and abandon¬ 
ment of condemnation proceedings on a considera¬ 
tion of the report of the appraisers, and bars for 
one year thereafter the institution of proceedings to 
acquire the same property does not violate the due 
process of law clause.®® 

(2) Notice and Opportunity to Be Heard 

The procedure employed to exercise the power of 
eminent domain will usually satisfy the requirements of 
duo process of law if it provides for notice to the owner 
and affords him an opportunity to be heard on the ques¬ 
tion of the amount of compensation to be paid for the 
property; generally the procedure need not provide for 
a hearing on the question of the validity or the necessity 
of the taking of the property. 

Although, as stated in Eminent Domain § 87, the 
necessity of exercising the power of eminent domain 
ordinarily is a legislative question, unless state 
constitutional provisions make it a judicial ques¬ 
tion, if the necessity of the taking of private prop¬ 
erty for a public use is a judicial question, it must 
be determined by a procedure that is in accord with 
due process of law;®® and the procedure must pro¬ 
vide for notice and an opportunity to be heard.®®*5 


cannot appear in the condemnation 
proceedings and then neglect or fail 
to assert his rights and contend that 
there has been a denial of due proc¬ 
ess because no award of compensa¬ 
tion is made to him. 

Mich.—In re Condemnation of I^ands 
in City of Battle Creek for Park 
Purposes, 67 N.W.Zd 4S, 341 Mich. 
412. 

93 . U.S.—Roberts v. City of New 
York, N.Y., 56 S.Ct 689, 295 U.S. 
264, 79 LuEd. 1429. 
j^guoxing testimony 

The action of commissioners as¬ 
sessing damages in ignoring testi¬ 
mony and substituting their own 
opinion constitutes a taking without 
due process. 

N.Y.—Matter of Titus St, 123 N.Y.S. 

1018, 139 App.Div. 238. 

^ HI.—City of Chicago v. Cohn, 
158 N.B. 118, 326 Ill. 372, 55 A.L.R 

196. 

Va.—Rudacille v. State Commission 
on Conservation and I>evelopment 
etc., 156 S.B. 829, 155 Va. 808. 

95. U.S.-—Uihlein v. City of St. Paul, 
C.C.A.Minn., 32 P.2d 748, certiorari 
denied 60 S.Ct 240, 281 U.S. 726, 
74 L.Ed. 1143, and followed In, C. 
aA.Minn., 38 P.2d 1020. 

N.T.—^In re City of Rochester, 171 
N.Y.S. 12, 184 App.Div. 369, af¬ 
firmed 121 N.E. 859, 224 N.T. 659. 
taci'biuisal’^ 

An owner whose property is sought 
to be condemned by a city operating 
under a charter, is afforded a “fair 
tribunal,’' where under the charter 
ho award which Is not im¬ 


partial and fair to the property own¬ 
er can be made binding on him by 
the court on appeal, notwithstand¬ 
ing the court’s action is limited to 
approving or disapproving an award 
confirmed by the city council, and 
notwithstanding the owner is re¬ 
quired to put up a bond and costs as 
a condition of the appeal. 

U.S.—Uihlein v. City of St. Paul, C. 
C.AMinn., 32 P.2d 748, certiorari 
denied 50 S.Ct, 240, 281 U.S. 726, 
74 Li.Ed. 1143, arid followed in, C.C. 
A.Minn., 38 P.2d 1020. 

Apx^eal provlsloh. held denial of due 
process 

A provision of a city charter, re¬ 
lating to condemnation by the city 
of land outside the city, that the 
council may confirm, disapprove, or 
reject the report of commissioners, 
and which gives the landowner a 
right to appeal only on confirmation 
of the report, and to the city a right 
of appeal also from a disapproval, 

I and to neither party a right to ap¬ 
peal from a rejection, violates the 
due process of law guaranty. 

N.Y.—In re City of Rochester, 171 N. 
Y.S. 12. 184 App,Div. 369, affirmed 
121 N.E, 859, 224 N.Y. 659. 

ZTotioe of time for appeal 
A statute providing for an appeal 
to the district court within thirty 
days after the decision of the board 
of county commissioners to establish 
a road does not violate the due proc¬ 
ess clause as providing no public rec¬ 
ord affording a means of ascertaining 
when the time for appeal begins to 
run, where another statute provides 
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that all the minutes of a board of 
county commissioners are public and 
requires the proceedings of such 
board to be published in a county 
newspaper. 

U.S.—North Laramie Land Co. v. 
Hoffman. Wyo., 45 S.Ct. 491, 268 
U.S. 276, 69 L.Ed. 953. 

96. S.C.—Jennings v. Sawyer, 189 S. 
E. 746, 182 S.C. 427. 

97. Wis.—Brown v. County State 
Road and Bridge Committee, 196 
N.W. 860, 182 Wis. 480. 

97.5 Ind.—Southern Indiana Gas & 
Electric Co. v. City of Boonville, 
20 N.B.2d 648, 215 Ind. 552. 

98. N.Y.—^In re City of Rochester, 
165 N.Y.S. 1026, 100 Misc. 421. 

9<9. Mich.—^Ziegel v. Board of Road 
Com’rs of Genesee County, 216 N. 
W. 426, 241 Mich. 161—Board of 
County Road Comn>issioners of 
Macomb County v. Elbanowski, 212 
N.W. 975, 238 Mich. 29—^Hender- 
shott v. Rogers, 211 N.W. 906, 237 
Mich. 338. 

96.5 Mich.—Ziegel v. Board of Road 
Com’rs of Genesee County, 216 N. 
W. 426, 241 Mich. 161—Board of 
County Road Commissioners of 
Macomb County v. Elbanowski, 212 
N.W. 975, 238 Mich. 29—Hender- 
shott V. Rogers, 211 N.W. 905, 237 
Mich. 338. 

No right to hearing de novo 
Where the landowner whose prop¬ 
erty was taken for public use was 
accorded a hearing before an admin¬ 
istrative board on the question of 
the necessity of taking his property, 
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On the other hand, if the necessity of taking private 
property is a legislative question, it may be deter¬ 
mined in such mode as the legislature in its discre¬ 
tion may prescribe, and notice and hearing thereon 
are not essential to due process of law.'i Further¬ 
more, due process of law does not require notice to 
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the owner and a judicial determination of the valid¬ 
ity of the taking in advance of the taking the 
adjudication as to the validity of the taking may 
be made in the condemnation suit,i*^® and in the 
same hearing in which the amount of the compensa¬ 
tion is determined fact, it is not essential 


and was entitled to a judicial review 
t)y certiorari proceedings, he was not 
deprived of due process of law be¬ 
cause he was not given a hearing de 
novo before the reviewing court. 

Mich.—^Ziegel v. Board of Hoad 
Com'rs of Genesee County, 216 N. 
W- 426, 241 Mich. 161. 

Statute held invalid 
A statute authorizing a state high¬ 
way commissioner to condemn pri¬ 
vate property for public highway 
purposes is unconstitutional and void 
in so far as it denies to a land- 
owner due process of law as regards 
the question of necessity, in failing 
to accord to him on that question 
notice, hearing, and an opportunity 
to be' heard. 

Mich.—Board of County Hoad Com¬ 
missioners of Macomb County v. 
Elbanowski, 212 N.W. 975, 238 

Mich. 29—Hendershott v. Rogers, 
211 N.W. 905, 237 Mich. 338. 

1. U.S.—^North Laramie Land Co. v. 
Hoffman, Wyo., 45 S.Ct. 491, 268 U. 
S. 276, 69 L.Ed, 953—^Bragg v. 

Weaver, Va., 40 S.Ct. 62, 251 U.S. 
67, 64 L.Ed. 135. 

U. S. v. Southerly Portion of 
Bodie Island. N. C., B.C.N.C., 114 
F.Supp. 427. 

Alabama Power Co. v. Gulf Pow¬ 
er Co., D.C.Ala., 283 F, 606—In re 
Condemnations for Improvement of 
Rouge River, D.C.Mich-, 266 F, 105. 
Ark .—Greene County v. Hayden, 1 
S.W.2d 803. 175 Ark. 1067—Sloan 
V. Lawrence County, 203 S.W. 260, 
134 Ark. 121. 

Ga.—Tift V. Atlantic Coast Line R. 

Co., 131 S.E. 46, 161 Ga. 432. 

Ill.—^People ex rel. Gutknecht v. City 
of Chicago, 111 N.E.2d 626, 414 Ill, 
600—Zurn v. City of Chicago, 59 N. 
E.2d 18. 389 HI. 114. 

N.H,—State v. 4.7 Acres of Land, 62 
A.2d 732, 95 N.H. 291. 

N.J.—^Ryan v. Housing Authority of 
City of Newark, 15 A.2d 647, 125 
N.J.Law 336. 

N.T.—People v. Adirondack Ry. Co., 
64 N.E. 689, 693, 160 N.T. 225. 

De Matteis v. Town of Hemp¬ 
stead, 142 N.Y.S,2d 754, 207 Misc. 
1026—^In re Niagara Lockport & 
Ontario Power Co., 210 N.Y.S. 748, 
125 Misc. 269, 

N.C.—North Carolina State Highway 
Commission v. Young, 158 S.E. 91, 
200 N.C. 603. 

Itl.—<rosHn Mfg. Co. V. Clarke, 103 
A. 935, 40 R.L 350, error dismissed 
and certiorari denied Joslin Mfg. 
Go. V. City of Providence, 40 S.Ct. 
55, 251 U.S. 535, 550, 64 L.Ed. 40L 


Va—Richmond Fairfield Ry. Co. v. 
Llewellyn, 157 S.E. 809, 156 Va 
258, amended 162 S.E. 601, 166 Va 
258—State Highway Com’r v. York- 
town Ice & Storage Corporation, 
147 S.E. 239, 152 Va 559. 

Wis.—City of Milwaukee v. Utech, 
68 N.W.2d 719, 269 Wis. 132—David 
Jeffrey Co. v. City of Milwaukee. 66 
N.W.2d 362, 267 Wis. 559. 

20 C.J. p 886 notes 26-28. 

I No requlremeut of hearing 

There is generally no requirement 
of a hearing in a legislative deter¬ 
mination, in order to satisfy require¬ 
ments of due process; and when leg¬ 
islative authority is delegated, the 
exercise thereof by the agent of the 
legislature is not subject to the re¬ 
quirements of a hearing, unless the 
legislature has declared such to be a 
condition or regulation prerequisite 
to action. 

Mo.—Phillips Pipe Line Co. v. Brand- 
stetter, App., 263 S.W.2d 880. 
Provision for notioe and hearing 

(1) A statute which makes provi¬ 
sion for notice and hearing on the 
necessity of the appropriating or 
condemning is clearly within the re¬ 
quirements of due process. 

Ind.—Slentz v. City of Port Wayne, 
118 N.E.2d 484, 233 Ind. 226. 

(2) Provision for trial by a court 
of the factual issue of necessity of 
taking of property under the iwDwer 
of eminent domain satisfies state and 
federal constitutional requirements 
of due process. 

S.C.—^Bookhart v. Central Elec. Pow¬ 
er Co-op., 65 S.E.2d 781, 219 S.C 
414. 

Judicial review not required 
A property owner's constitutional 
rights are not violated by denying to 
him an opportunity for judicial re¬ 
view on the matter of necessity. 

N.Y.—In re Town of Hempstead, 142 
N.T.S.2d 758. 

Preliminary step not disposing of 
property rights 

In a determination by an adminis¬ 
trative agency that an area is blight¬ 
ed and requires redevelopment, the 
owner of the property that is to be 
taken by eminent domain is not en¬ 
titled to notice and opportunity to be 
heard, and he is not entitled to Judi¬ 
cial review of the agency's finding 
since the agency is determining a 
legislative question, and the adminis¬ 
trative action is merely a preliminary 
step in the process of exercising the 
power of eminent domain, and no 
property is taken, and property 
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rights of landowners are not affect¬ 
ed in any manner. 

D.S.—Robinette v. Chicago Land 
Clearance Commission, D.C.Ill., 115 
F.Supp. 669. 

Jud ici al process not required 

It is not necessary for the legis¬ 
lature, in the exercise of the power 
of eminent domain, to invest such 
proceedings with the forms or sub¬ 
stance of judicial process. 

N.Y.—People v. Smith, 21 N.Y. 595. 

In re Buffalo, 15 N.Y.S. 858. 

1 Havermans v. Troy, 60 How.Pr., 

I 615. 

Provlsioitts held not violative of due 
process clause 

(1) Authorizing municipalities to 
determine the necessity for taking 
private property, without giving the 
owner a hearing. 

U.S.—Sears v. City of Akron, Ohio, 
38 S.Ct. 245, 246 U.S. 242, 62 L.Bd. 
688 . 

(2) Empowering common council 
conclusively to determine that lands 
which are without city are necessary 
for municipal purposes. 

N.Y.—In re City of Rochester, 121 N. 

E. 102, 224 N.Y. 386. 

(3> Making resolutions of county 
legislative body conclusive as to ne¬ 
cessity of proposed public improve¬ 
ment and necessity of taking desig¬ 
nated property. 

U.S.—Rindge Co. v. Los Angeles 
County, CaL, 43 S.Ct. 689, 262 U.SL 
700, 67 L.Ed. 1186. 

(4) A statute which made no ex¬ 
press provision for public hearings 
and made the determination of a 
commission conclusive as to the 
route of a toll highway. 

U.S.—Combs V. Illinois State Toll 
Highway Commission, D.C.H1., 128 

F. Supp. 305. 

Appxopriatlou of excess pfroperty 
Under a statute giving a munici¬ 
pality power to appropriate excess 
property in furtherance of a public 
use, when the excess is reasonably 
needed for that use, the burden is 
on the municipality seeking to ac¬ 
quire such excess to prove the ne¬ 
cessity therefor. 

Ohio.—City of East Cleveland r. Nau, 
179 N.E. 187, 124 Ohio St 433. 

1.5 Va.—City of Richmond v. Der- 
vishian, 57 S.R2d 12#, 190 Va. 398. 

1.10 Ill.—^Zum V, City of Chicago, 59 
N.B.2d 18. S89 HL 114. 

1.15 Va.—City of Richmond v. Der- 
vishian. 57 S.E.2d 120, 190 Va 398. 
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to due process of law that a condemnation pro- condemnor on the filing of a petition or a declara- 

cedure make any provision for a determination of tion of taking and a deposit in the registry of the 

the validity of the condemnation ;^*20 it is only es- court of the amount of the estimated compensation 

sential that inquiry be made as to the amount of the are not violative of due process of law because 

compensation,^*leaving the determination of the they afford no opportunity to the owner to be heard 

right of condemnation to a separate suit,^*^0 g^ch prior to the vesting of title in the condemnor. 

as injunction, ejectment, or other available rem- Furthermore, if the court enters an order or judg- 

edies.^*55 Thus, since ordinarily neither the validity ment to the effect that there has been compliance 

nor the necessity of the taking of property by with the statutory provisions, and reciting that title 

eminent domain need be determined in advance of has vested in the condemnor, and providing for 

the actual taking, the constitutional guaranty of due possession by the condemnor, the fact that such 

process of law does not require that notice be given order or judgment is entered ex parte does not 

to the owner of the property in advance of the make the order or judgment violative of due process 

taking,and statutes which provide that title to of law,’i*50 since the condemnor obtains only a de¬ 


property taken by eminent domain 

Neb.—May v. City of Kearney, 
17 N.W.2d 448, 145 Neb. 475. 

1^5 U.S.—Backus v. Fort Street 
Union Depot Co., Mich,, 18 S.Ct. 
445, 169 U.S. 557. 42 L.Ed. 853. 

Gramlich v. Joint County Park 
Bd., C.A.Ind.. 191 F.2d 792. 

Neb.—May v. City of Kearney, 17 
N.W.2d 448, 145 Neb. 475. 

1.30 Neb.—^May v. City of Kearney, 
supra. 

Xn separate suit 

One whose property is sought to 
be condemned cannot complain of 
not being given a hearing on the 
right to condemn, because referred 
for that hearing, under state law, to 
a different suit from that in which 
the value of the property is fixed. 
U.S.— liOuisviUe & N. R. Co. v. West¬ 
ern Union Telegraph Co., Miss., 39 
S.Ct. 513, 250 U.S. 363, 63 Li.Ed. 
1032. 

1.35 Neb.—^May v. City of Kearney, 
17 N.W.2d 448, 145 Neb. 475. 

Bight to reaort to etjuitable powers 
of ©ourt 

There is no denial of due process 
to an owner whose property has been 
t^en by condemnation if he has the 
rig'ht to avail himself of the equita¬ 
ble powers of the court to determine 
the validity of the condemnation pro¬ 
ceedings. 

Tex.—^Doughty v. DePee, Civ.App., 
152 S.W.2d 404, error refused. 
3ftight to suspensive appeal 

‘‘There is no doubt in our minds as 
to the right to a suspensive appeal 
on an issue involving the right and 
authority of a party to subject the 
property of another to condemnation. 
It is inconceivable that any person 
should be deprived of rights of own¬ 
ership of property, under the appli¬ 
cation of the harsh theory of eminent 
domain, and be denied the right to a 
suspensive appeal. The rights to due 
process in the taking of property 
which are reserved and assured both 
our Federal Constitution, as set 
forth in the 5th and 14th Amend- 


will vest in the [ feasible title to 

ments, and the Constitution of the 
State of Louisiana, under the provi¬ 
sions of Sections 2 and 6 of Article 
1 thereof, would be grossly and fla¬ 
grantly violated by the application of 
any rule of procedure which would 
deny the owners of property rights 
the protection of a suspensive ap¬ 
peal.” 

La.—Rapides Central Ry. Co. v. Mis- 
souri-Pac. R. Co., App., 25 So.2d 
828, 831, appeal transferred 24 So. 
2d 240, 209 La. 26. 

l.AO U.S.—U. S. V. 72 Acres of Land, 
More or Less, Situate in City of 
Oakland, Alameda County, D.C.Cal., 
37 F.Supp. 297. 

N.H.—State v. 4.7 Acres of Land, 62 
A.2d 732, 95 N.H. 291. 

Va.—City of Richmond v. Dervishian, 
57 S.E.2d 120, 190 Va. 398. 

1.45 U.S.—U. S. V. 72 Acres of Land, 
More or Less, Situate in City of 
Oakland, Alameda County, D.C.Cal., 
37 F.Supp. 297. 

Va,—City of Richmond v. Dervishian, 
57 S.E.2d 120, 190 Va. 398. 
Sumnnaxy proceedings for possession 

(1) A statute which provided for 
the condemnation of private property 
for public use on the making of a 
deposit to pay for the lands, deter¬ 
mined on ex parte affidavits without 
notice to the owner of the property, 
would authorize a procedure which 
was such a restriction on judicial 
inquiry as to deny due process to the 
owner. 

Fla.—Spafford v. Brevard County, 110 
So. 451, 92 Fla. 617. 

(2) A summary method of obtain¬ 
ing possession of property by con¬ 
demnation would not be violative of 
due process since the statute provid¬ 
ed for notice and hearing in advance, 
and provided that if the court should 
determine that the condemner was 
entitled to immediate possession, a 
deposit in the registry of the court 
would be required, the deposit to be 
not less than double the value fixed 
by appraisers. 

Fl€L—^Belcher v. Florida Power & 
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the property and a defeasible right 

[ Light Co., 74 So.2d 56—State Road 
Dept. v. Forehand, 56 So.2d 901. 
Time to prepare for hearing 

The contention that the owner has 
been denied due process of law be¬ 
cause of the shortness of the time 
given him in which to prepare for a 
hearing on the motion for immediate 
possession of the property is without 
merit, since the procedure adopted by 
the court in shortening the time was 
authorized by statute, and if the 
owner was prevented from properly 
presenting his case he could have 
applied to the court for a continu¬ 
ance, and it will be presumed that on 
such motion the lower court would do 
its duty and allow such time as 
would be reasonably necessary, 

Nev.—State ex rel. Standard Slag Co. 
V. Fifth Judicial District Court in 
and for Nye County, 143 F.2d 467, 
62 Nev. 113. 

1.50 U.S.—U. S. V. 72 Acres of I^and, 
More or Less, Situate in City of 
Oakland, Alameda County, D.C.Cal., 
37 F.Supp. 297. 

Ex parte order of possession. 

Although the statute provides that 
the order for possession of property 
taken by condemnation may be made 
ex parte and without notice, such 
provision is permissive and merely 
affords to the court the power to act 
without notice in case of emergency 
when the public interest may require 
that possession be granted to the 
condemning authority without the 
delay of notice and hearing, and 
since the facts disclose that the court 
required the condemner to give no¬ 
tice to the owner of the intention to 
present the order of possession, and 
since such notice was given, there 
was no denial of due process of law. 
Del.—State ex rel. Sharp v. 0.62&3S 
Acres of Land in Christiana Hun¬ 
dred, New Castle County, 110 A,2d 
1, affirmed 112 A,2d 857. 

Bscovery of excess payment "by gov¬ 
ernment 

Where the government in condem¬ 
nation proceedings filed a declaration 
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of possession, both to be defeated on a showing that 
the taking was not for a public use,i-55 and if it 
is ultimately determined that the taking of the prop¬ 
erty was affected with fraud or bad faith, the dec¬ 
laration of taking would be a nullity, ineffectual to 
vest title in the condemnor, and any judgment or 
order entered thereupon would also be a nullity.^*®® 

The due process of law guaranty applies with 
respect to the mode of ascertaining the compensa¬ 
tion to be paid for the land taken; and by the weight 
of authority it is not satisfied by a mere enactment 
of the legislature; it requires that there shall be 
a regular judicial proceeding in which the owner 
shall have the opportunity to contest the taking of 


his property and to be heard as to the amount of 
compensation to be paid for it.^ It is not necessary, 
however, that the hearing should be had in a judicial 
court.^*^ 

On the questions of the owner^s right to contest 
the taking of his property and to be heard on the 
amount of compensation to be paid for it, the re¬ 
quirements of due process of law, generally speak¬ 
ing, are fulfilled if the owner of the property taken 
is given reasonable notice of the proceedings and a 
reasonable opportunity to be heard respecting his 
rights before the entry of a final decree or award 
of condemnation and, as to a person interested 
or who may he injuriously affected, if he is af- 


of taking, and paid into the registry 
of the court the amount it estimated 
to be the value of the property, and 
under the direction of the court this 
amount was paid to the owners of 
the property, and subsequently the 
jury in the eminent domain action 
awarded the owners less than the 
amount they had received from the 
registry of the court, the owners 
would be required to return the ex¬ 
cess to the government; and it would 
not constitute a denial of due proc¬ 
ess that the court in its general judg¬ 
ment in the condemnation proceed¬ 
ings included the judgment of resti¬ 
tution without notice to the owners, 
and without a hearing. 

XJ.S.—U. S. V. Miller. Cal., 63 S.Ct 
276, 317 U.S. 369, 87 L.Ed. 336, 147 
A.Ii.R. 65, rehearing denied 63 S. 
Ct 557. 318 U.S. 798, 87 L.Ed. 1162. 
Setting aside judgment oxl ex parte 
motion 

Where the government filed a dec¬ 
laration of taking and deposited in 
the registry of the court the esti¬ 
mated amount of compensation, and 
the owner of the property consented 
to the entry of final judgment of con¬ 
demnation, and subsequently the 
court signed and entered a final judg¬ 
ment in cond.emnation and paid the 
estimated compensation to the owner, 
it would be in denial of due process 
of law if thereafter the court on ex 
parte motion by the government were 
to set aside the final judgment in the 
condemnation proceedings. 

U.S.—E. a Shevlin Co. v. U. S., C.C. 
A.Or., 146 F.2d 613, followed in 161 
P.2d 188. 

1^5 Va.—City of Richmond v- Der- 
vishian, 57 S.B.2d 120, 190 Ya. 398. 

1.60 U.S.—U. S. V. 72 Acres of Land, 
More or Liess, Situate in City of 
Oakland, Alameda County, D.C.Cal., 
37 P.Supp. 297. 

2. U.S .—BrsLgg V. Weaver, Va., 40 S. 

Ct. 62, 251 U.S. 57, 64 L.Ed. 135. 
Ark.—Town of Hoxie v. Gibson, 245 
S.W. 332, 165 Ark. 338. 

Cal.—^Marin Municipal Water DisL v. 


Marin Water & Power Co., 173 P. 
469, 178 Cal. 308. 

Conn.—Thomson v. City of New Ha¬ 
ven, 124 A 247, 100 Conn. 604. 

Del.—^Lewis v. Du Pont, 22 A.2d 832, 
2 Terry 347. 

Mich.—Ziegel v. Board of Road 
Com’rs of Genesee County, 216 N. 
W. 426, 241 Mich, 161—Board of 
County Commissioners of Macomb 
County V. Elbanowski, 212 N.W. 
975, 238 Mich. 29—Hendershott v. 
Rogers, 211 N.W. 905, 237 Mich. 
338. 

Neb.—May v. City of Kearney, 17 N. 

W.2d 448, 145 Neb. 475. 

N.J.—Ryan v. Housing Authority of 
City of Newark, 15 A2d 647, 125 
N.J.Law 336. 

N.Y.—People v. Adirondack Ry. Co., 
54 N.B. 689, 693, 160 N.T. 225. 
N.C.—^North Carolina State Highway 
Commission v. Young, 158 S.E, 91, 
200 N.C. 603. 

Utah.—State, by State Road Com¬ 
mission V. District Court, Fourth 
Judicial Dist. in and for Utah 
County, 78 P.2d 502. 

20 C.J. p 886 note 29. 

General roles applicable 
What constitutes "just compensa¬ 
tion” is a judicial question which 
landowner has the right to have de¬ 
termined in accordance with general 
rules established for eminent domain 
proceedings, and state officers can¬ 
not force landowner to submit deter¬ 
mination of what is just compensa¬ 
tion to legislature or to board of ex¬ 
aminers. 

Utah.—State, by State Road Commis¬ 
sion V, District Court, Fourth Ju¬ 
dicial Dist. in and for Utah County, 
supra. 

2.5 Neb.—^May v. City of Kearney, 
17 N.W.2d 448, 145 Neb. 475. 
i CoxLdemnatloxL court 

A statute providing for a full hear¬ 
ing on the question of just compen¬ 
sation for property taken under the 
power of eminent domain, the hear¬ 
ing to be before the condemnation 
court, a tribunal lacking the ele¬ 
ments of a judicial court, would not 

933 


constitute a denial of due process of 
law. 

Neb.—May v. City of Kearney, supra. 

Hearing befmre IxMurd with right of 
appeal 

A provision for a hearing before 
an administrative board on the as¬ 
sessment of damages with the right 
of appeal to the courts is consonant 
with due process of law. 

Ind.—Slentz v. City of Fort Wayne, 
118 N.E.2d 484, 233 Ind. 226. 

3. U.S.—Bragg v. Weaver, Va., 45 
S.Ct. 62, 251 U.S. 67, 64 L.Ed. 135. 

City of Oakland v. U. S., C.C.A. 
Cal., 124 F.2d 959, certiorari denied 
62 S.Ct. 1156, 316 U.S. 679, 86 L. 
Ed. 1753. 

U. S. V. 29.40 Acres of Ltand, in 
Town of Livingston, Essex Coun¬ 
ty. N. X, D.C.N.X, 131 F.Supp. 84— 

U. S, V. Burnette, D.C.N.C., 103 F. 
Supp. 645—U. S. V. 72 Acres of 
Land, More or Less, Situate in City 
of Oakland, Alameda County, D.C. 
Cal., 37 F.Supp. 297—^U. S. v. Gold¬ 
smith Fruit Co., D.CPla., 19 P. 
Supp. 147. 

Del.—Lewis v. Du Pont, 22 A 2d 832, 
2 Terry 347. 

D.C.—Brown v. District of Colum¬ 
bia, 143 P.2d 374, 79 U.S.App.D.C. 
148—Johnson & Wimsatt v. Hazen, 
99 P.2d 384, 69 App.D.G 151. 

Fla.—CSorpus Juris cited ia Spalford 

V. Brevard County, 110 So. 451, 45S. 
92 Pla. 617. 

Mo.—State ex rel. Gentry v. Curtis, 
4 S.W.2d 467, 319 Mo. 316~Petet 
: v. McClanahan, 249 S.W. 917, 297 
Mo. 677—Cornet v. St. Louis Coun¬ 
ty, 240 S.W. 107—City of St. Louis 
I V, Missouri Pac. Ry. Co., 211 S.W. 
671, 278 Mo. 205. 

Mont.—Loewis and Clark County t. 

Nett, 263 P. 418, 81 Mont 261. 

Neb.—May v. City of Kearney, 17 N. 

W. 2d 448. 146 Neb. 475. 

Nev.—Schrader v. Third Judicial 
Dist. Ct in and for Eureka County, 
73 P.2d 493. 

N.Y.—In re City of Rochester, 121. 
N.B, 102, 224 N.Y. 386. 



I 646 CONSTITUTIONAL LAW 

forded notice and an adequate opportunity to “be 
heard concerning each step in the proceeding down 
to the final action on the assessment or award, and 
for an appeal,^ and if a person, who acquires an 
interest in the property pending the condemnation 
proceedings, has notice of the proceedings and fails 
to intervene, he may not claim that because the en¬ 
tire compensation is paid to his transferror, that he 
is deprived of his property without due process of 
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Iaw.5 

On the other hand, it constitutes a denial of due 
process of law, if the owner is not given notice 
and an opportunity to be heard on the question of 
compensation;® but it has been held that a failure 
to afford the owner an opportunity to be heard be¬ 
fore the appraisers or board of commissioners, is 
not a denial of due process, if he is given a right of 
appeal from their decision or award.'^ 


Or.—^Lauderback v. Multnomah Coun¬ 
ty, 226 P. 597. Ill Or. 681. 

S.C.—Jenning-s v. Sawyer, 189 S.B. 

746, 182 S.a 427. 

XTotlce of every step 

Due process does not require that 
the owner be notified of every step 
of the proceeding. 

"Wyo.—Miller v. Hagie, 140 P.2d 746, 
59 Wyo. 383—North Laramie Land 
Co. V. Hoffman, 219 P. 661, 30 Wyo. 
238. 

ZTotloe 1>efore occupatloxL 

Statutory requirement for notice 
before property sought to be con¬ 
demned can be occupied pending final 
determination is a precautionary 
step, which the statute need not re¬ 
quire in condemnation proceedings, 
as it is the final hearing before judg¬ 
ment without notice which is in¬ 
hibited by the constitution as violat¬ 
ing due process. 

Nev.—Schrader v. Third Judicial 
Dist. Ct. in and for Eureka County, 
Nev., 73 P.2d 493. 

ZTotioe of appointmexLt of cozmnis- 
sionters not required 
If the owner is heard before final 
judgment is entered he is not denied 
due process of law because he is giv¬ 
en no notice of the appointment of 
commissioners to fix the damages. 

Ky.—Shipp V. City of Lexington, 279 
S.W. 1094, 212 Ky. 702. 

X& oaae of nooresldeiit owner 

Under statute requiring that In an 
eminent domain action summons 
must be served before final decree 
can be entered, where nonresident 
property owner was served with both 
summons and complaint, order au¬ 
thorizing occupation of certain min¬ 
ing dalma pending action for con¬ 
demnation thereof, entered pursuant 
to statute after notice of intention 
to apply therefor had been served 
on clerk of county in which claims 
were situated, did not take owner’s 
property without due process of law, 
Nev.—Schrader v. Third Judicial 
I>ist« Ct. in and for Eureka County, 
Nev., 73 P.2d 493. ; 

g i W i rtu . y W pzerogstit^ writ of oeir. | 
tioraa?! 

’ Whei^e an eminent domain statute 
od provides, the hearing essential to 
due process may be by the preroga¬ 
tive writ of certiorari 
lO.—Ryan v. Housing Authority of 


City of Newark, 15 A,2d 647, 125 
N.J.Law 336. 

4- U.S.—Orr v. Allen, D.C.Ohio, 245 
P. 486, affirmed 39 S.Ct. 23, 248 U.S. 
35, 63 L.Ed. 109. 

Ind.—Slentz v. City of Port Wayne, 
118 N.E.2d 484, 233 Ind. 226—Fal- 
ender v. Atkins, 114 N.E. 965, 186 
Ind. 456—^Pittsburgh, etc., R. Co. v. 
Wolcott, 69 N.E. 451. 162 Ind. 399. 
N.Y.—Orange County v. Stillman, 292 
N.Y.S. 624, 249 App.Biv. 829. 

Ifotioe followed by appearance 

A party who has been served with 
summons and has entered a general 
I appearance has been accorded the 
I constitutional right to notice under 
I the law of the land and due process 
of law. 

N.C.—Collins V. North Carolina State 
Highway and Public Works Com¬ 
mission, 74 S.B.2d 709, 237 N.C. 
277. 

Notioe held suffident 
Where, on the filing of an ordi¬ 
nance authorizing condemnation of 
land for park purposes, an order was 
made by court as required by statute, 
in which all parties interested were 
informed that on day named a jury 
would be impaneled to ascertain 
compensation, such notice was suffi¬ 
cient to confer jurisdiction on court 
and to notify landowner of proceed¬ 
ings, and he cannot contend that he 
had no notice of hearing and was 
thereby deprived of property with¬ 
out due process. 

Mo.—In re Condemnation of Proper¬ 
ty for Park in City of St. Joseph, 
263 S.W. 97, error dismissed Cor¬ 
by’s Estate V. City of St. Joseph, 
45 S.Ct. 351, 267 U.S. 578, 69 L.Ed. 
797. 

AS to ownmrs benefited 
The fact that owners whose prop¬ 
erties are assessed for benefits aris¬ 
ing from the widening of a street 
are not afforded an opportunity to be 
heard on the question of damages is 
not a violation of due process of law, 
where none of their properties was 
condemned. 

Mo.—^Kansas City v. St. Louis, etc., 
Land Co., 169 S.W. 62. 260 Mo. 395. 

5. U.S.—in re Ward, C.C.AHawaii, 
61E.2d89e. 

6. Arfc.^-K5reene County v. Hayden, 
1 S.W.2d 803, 175 Aik, 1067. I 
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Or.—Hill Military Academy v. City 
of Portland, 53 P.2d 65, 162 Or. 272. 
20 C.J. p 928 note 21. 

Procedure held denial of due process 
Where property was subject to a 
mortgage securing bonds which were 
issued with the provision that they 
could be called in advance of ma¬ 
turity only on the payment of a caU 
premium, a procedure condemning 
the property and paying the bond¬ 
holders, but making no provision for 
payment of the call premium would 
be in denial of due process since it 
would result in the taking of valu¬ 
able rights of the bondholders with¬ 
out notice to them and without giv¬ 
ing them the opportunity of proving 
the value of those rights and of be¬ 
ing compensated therefor. 

Va.—Manufacturers Trust Co. v. 
Roanoke Water Works Co., 1 S.E. 
2d 318, 172 Va. 242. 

Pailuxe to provide for notice of ap¬ 
praisers’ meeting 

A statute which failed to provide 
for notice to resident landowners of 
the time and place of appraisers' 
meeting to assess damages was in 
denial of due process. 

Neb.—Sheridan County v. Hand, 210 
N.W. 273, 114 Neb. 813—Albin v. 
Consolidated School Dist. No. 14 of 
Richardson County, 184 N.W. 141, 
106 Neb. 719. 

Death, of person claiming Interest 
Where a person claiming an inter¬ 
est in property taken by condemna¬ 
tion dies during the pendency of the 
condemnation proceedings, and the 
interests of such deceased person de¬ 
scended to his heir, it was a denial of 
due process to continue the condem¬ 
nation proceedings until the action 
could be revived against the heirs. 
Ky.—^Louisville & N. R. Co. v. May- 
hew, 211 S.W.2d 675, 307 Ky. 793. 

7. U.S.—^North L»aramie I^and Co. v. 
Hoffman, Wyo.. 45 S.Ct. 491, 268 
U.S. 276, 69 L.Ed. 953. 

Neb.—Burkley v. City of Omaha, 167 
■N.W. 72, 102 Neb. 308- 
N.J.—^Ryan v. Housing Authority of 
City of Newark, 15 A.2d 547, 125 
N.J.Law 336. 

Wyo.—H K D HomeSite Co. r. Board 
of Oounty Com'rs of Laramie Coun¬ 
ty, 240 P.2d 885, 69 Wyo. 236—Mil¬ 
ler V. Hagie, 140 P.2d 746, 59 Wyo. 
383. 
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All persons are charged with knowledge of statu¬ 
tory provisions as to condemnation proceedings and 
must take note of the procedure adopted by them, 
and when that procedure is not unreasonable or ar¬ 
bitrary there are no constitutional limitations re¬ 
lieving them from conforming to it,^ and conse¬ 
quently, in such a proceeding, a notice, as provided 
by statute, is sufficient under the due process of 
law clause, even though it is constructive or indi¬ 
rect, if the period of the notice and the method of 
giving it are reasonably adapted to the proceedings 
and subject matter, and afford the property owner 
a reasonable opportunity at some stage of the pro¬ 
ceedings to protect his property iron an arbitrary 
or unjust appropriation;^ and in accordance with 
this rule, notice by publication may be sufficient, 
and it may be sufficient even with respect to persons 
residing within the jurisdiction where the proceed¬ 
ings are pending.^^*^ A procedure which brings 
together in one condemnation suit the claims of a 
number of different owners to a number of different 
tracts of land is a denial of due process of law 
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if the result is to restrict or prevent each owner 
from establishing his particular claim.^®’^^ 

(3) Assessment and Payment of Compensa¬ 
tion 

In determining whether the procedure for the assess- 
ment of damages in a condemnation proceeding is in 
accordance with the requirements of due process of law, 
the remedies which are provided must be considered as 
a whole. 

In determining whether the statutory procedure 
for the assessment of damages in condemnation 
proceedings meets with the requirements of due 
process of law, the remedies provided must be con¬ 
sidered as a whole,and due process will not de¬ 
pend on the procedure which is provided for the 
initial appraisement only.^®*^^ iXie process of law, 
generally, does not require that the compensation 
or damages, in condemnation proceedings, shall be 
assessed by a jury it being sufficient that they are 
assessed by a special tribunal or ofl&cers appointed 
by the court,or other official body authorized by 


& U,S.—^North Laramie Land Co. v. i 
Hoffman, Wyo., 45 S.Ct 491, 268 U. ' 

S. 276, 69 LuEd. 963. i 

Time for objection 

A statute requiring objection to! 
establishment of road to be filed 
within thirty days after determina¬ 
tion of board of commissioners to 
establish road is not unreasonable so 
as to violate the diie process of law : 
guaranty, 

U.S.—^North Laramie Land Ca v. 
Hoffman, supra. j 

1 

9k U.S.—^North Laramie Land Co. v. | 
Hof&nan, supra. j 

Ga.—Sheppard v. City of EJdison, 132 j 
S.E. 218, 161 Ga. 907. 

Mo.—Cornet v. St. Louis County, 240 

S. W. 107—City qt St Louis v. Mis¬ 
souri Pac. Ry. Co., 211 S.W. 671, 
278 Mo. 205. 

Nev,—State ex rel. Department of 
Highways V, Pinson, 207 P.2d 1105, 
66 Nev. 227—Schrader v. Third Ju¬ 
dicial Dist. Ct. in and for Eureka i 
County, 73 P.2d 4&S. ; 

27. J.—^Ryan v. Housing Authority of | 
City of Newark, 15 A.2d 647, 125 
N.J.Law 336. ; 

N.T.^—^Merriman v. City of New 
York, 125 N.E. 500, 227 N.T. 279. 
City of Buffalo y. Hawks, 236 N. 

T. S. 89, 226 App.Div. 480, affirmed 
168 N.E. 438, 251 N.T. 688. 

Motioe held STLffideiit 
A statute empowering the county 
court to open and change roads as 
they deem necessary, makes ample 
provision concerning notice and hear¬ 
ing on the question of compensation 
qr damage for private property t^- 
en therefor, where the order for the 
opening or change is to be entered of 


record, and the taking of the prop¬ 
erty thereunder is of such publicity 
as to constitute notice, and the prop¬ 
erty owner is given twelve months 
after the order in which to apply to 
the county for an allowance for com¬ 
pensation, and the hearing is then 
given on that question. 

Ark.—Sloan v. Lawrence County, 203 
S.W. 260, 134 Ark. 121, 

10. U.S.—^North Laramie Land Co. 
V. Hoffman, Wyo., 45 S.Ct 481, 268 

U.S. 276, 69 L-Bd- 953. 

U. S. V. Winn, D.C.S.C., 83 P. 
Supp. 172. 

Kan.—-Walker v. City of Hutchinson, 
284 P.2d 1073, 178 Kan. 322. 

Miss.—^Minyard v. Pelucia Drainage 
Dist, 98 So. 225, 133 Miss. 847. 
Mo.—In re Condemnation of Prop¬ 
erty for Park in City of St Joseph, 
263 S.W. 97, error dismissed Cor¬ 
by's Estate V. City of St Joseph, 
46 S.Ct 351, 267 U.S. 678, 69 LuBd. 
797. 

Ya.—^Rudacille v. State Commission 
on Conservation and Development 
etc,, 156 S.E. 829, 155 Va. 808. 
Wash.—State v. Superior Court in 
and for Chelan County, 269 P. 379, 
145 Wash. 129, error dismissed 
Wick V, Superior Court of State of 
Washington in and for Chelan 
County, 49 S.Ct 94, 278 U.S. 575, 
73 L.Ed. 515, and appeal dismissed 
Wick V. Chelan Electric Co., 50 S. 
Ct 41, 280 U.S. 108, 74 L,Ed. 212. 

10.5 Kan.—Walker v. City of Hutch¬ 
inson, 284 P.2d 1073, 178 Kan. 322. 

10.10 U.S.—Gwathmey v. U. S. of 
America, OA-Pla., 215 F.2d 148. 

10..50 Ihd.—Southern Indiana Gas & 

935 


Electric Co. v. City of Boonville, 
20 N.E.2d 648, 216 Ind. 552. 
lass Ind.—Southern Indiana Gels & 
Electric Co. v. City of Boonville, 
supra. 

11. U.S.—United States v. Meyer, C. 
C.A.ni., 113 P.2d 387, certiorari de¬ 
nied. 61 S.Ct. 174, two cases, 311 

U. S. 706, 85 IxEd. 469. 

Cal.—Marin Municipal Water Dist 

V. Marin Water & Power Co., 178 
P. 469, 178 Cal. 308. 

Mich.—^Fitxsimmons & Galvin v. Rog- ^ 
ers, 220 N.W. 881, 243 Mich. 649. 
Minn.—In re Improvement of Third 
St, St Paul, 225 N.W. 86, 17T 
Minn. 146, 74 A-L.R 561. 

N.J.—Landell v. State, 128 A. 380, 
101 N.J.Law 294, affirmed I^andell 
V. Board of Conservation and De¬ 
velopment 132 A- 922, 102 N.J.Law 
441. 

20 C.J. p 1000 note 98. 

Statute giving right to jtiry trial 
A statute directing commissioners 
to examine location of drainage 
works and report lands injured and 
amount of injury, and to award to 
each tract damages so determined, 
and giving owner a jury trial in dis¬ 
trict court on that issue, satisfies 
requirement that private property 
shall not be taken for public use 
without due process of law. 

Idaho.—Drainage Dist. No. 2 of Can¬ 
yon County V. Extension Ditch Co., 
182 P. 847, 32 Idaho 314. 

la. Mich.—^Pitxsimmons & Galvin v. 
Rogers^ 220 N.W. 881, 243 Mich. 
649. 

Properly qualified tribunal 

A general erhinent domain statute 
providing that damages sustained by 
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statute to discharge the function,particular¬ 
ly where the right to a just compensation is pro¬ 
tected by a provision for an appeal to the court from 
such an assessment.!^ However, it is not a denial 
of due process of law that the determination of the 
compensation to be paid is to be made by a jury, 
even though some other method of determination 
might be more appropriate.! ^-5 

Due process of law is not denied where the con¬ 
stituent elements in estimating the measure of dam¬ 
ages, as explained in Eminent Domain § 136 et seq, 
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are considered and applied ;!5 nor is it denied be¬ 
cause of the inadequacy of the compensation al¬ 
lowed where no procedural right is denied and the 
evidence supports the verdict.!® If a portion of a 
person’s property is taken by eminent domain, and 
by reason of a public improvement, the remainder 
of the property is enhanced in value, it does not 
violate constitutional provisions if, in ascertaining 
the compensation, the benefits are offset against 
the damages.!*^ Furthermore, where a portion of 
a person’s property is taken for public use, such 


•ondemnation sliould be assessed in 
the first instance by three disinter¬ 
ested freeholders of the county, to 
be appointed by the court, did not 
necessarily result in a denial of due 
process of law because it would au¬ 
thorise the assessment of public util¬ 
ity property by persons who did not 
have technical skill and training; nec¬ 
essary to assess such property; the 
provision that the three appraisers be 
disinterested freeholders of the coun¬ 
ty are minimum Qualifications, and 
it would be unwarranted to assume 
that the court would appoint free¬ 
holders who were otherwise unQual- 
ifled or incompetent, or that it would 
be impossible to find three freehold¬ 
ers of the county who had the knowl¬ 
edge and judgment necessary to ap¬ 
praise public utility property. 

Ind.—Southern Indiana Gas & Elec¬ 
tric Co. V. City of Boonville, 20 N. 
E.2d 648, 215 Ind. 552. 

13. Conn.—Thomson v. City of New 
Haven, 124 A. 247, 100 Conn. 604. 

Minn,—^Dow Arneson Co, v. City of 
St. Paul, 225 N.W. 92, 177 Minn. 
164. 

Xreeholders 

An assessment of damages for the 
taking or damaging of private prop¬ 
erty for a public use by a jury of 
freeholders, as provided for by stat¬ 
ute constitutes due process of law. 
Mo.—In re Main Street, Mo., 198 S.W. 
821. 

14. U.S.—Bailey v. Anderson, Va., 
66 S.Ct. 66, 326 TJ.S. 203, 90 L.Bd. 
3, rehearing denied 6$ S.Ct. 228, 
326 U.S. 691, 90 L..Ed. 407—Bragg 
V. Weaver, Va., 40 S.Ct. 63, 251 U.S. 
57, 64 L.Ed, 135. 

Conn.—-Thomson v. City of New Ha¬ 
ven, 124 A. 247, 100 Conn. 604. 

Ind.—Southern Indiana Gaa & Elec¬ 
tric Co. V. City of Boonville, 20 N. 
E.2d 648, 215 Ind. 552. 

Tex.—Doughty v. DeFee. Civ.App., 
152 S.W.2d 404, error refused. 

Appraisal by municipal ag-euts 
The fact that in the fiirst instance 
the determination of damages in con¬ 
demnation proceedings is by a board 
composed of agents of the municipal¬ 
ity does not deprive the owner of due 
proctes® of law where he has a right 


of appeal with a trial de novo to a 

jury. 

Wis.—Bolles V. City of Milwaukee, 49 
N.W.2d 748, 259 Wis. 588. 

City cotmcil 

The provisions of a city charter 
authorizing the city council to fix 
and affirm the amount of damages 
for the taking of land in a condem¬ 
nation proceeding, with the right to 
appeal to the district court, does not 
violate the due process clause, since 
the appeal, whereby the court is 
granted power to determine whether 
the city council had jurisdiction, 
whether the valuation of the prop¬ 
erty was a fair valuation and the 
damages assessed were fair and im¬ 
partial, and either to annul or con¬ 
firm the award, is sufficient to pro¬ 
tect all constitutional rights of the 
owner. 

Minn.—In re Improvement of Third 
St., St Paul, 225 N.W. 86, 177 
Minn. 146, 74 A.L».B. 661. 

Denying right of appeal 
A statutory provision making an 
appraisal conclusive as to the value 
of the property taken, without right 
of appeal is invalid as depriving the 
owner of his property without due 
process. 

Ark,—^Town of Hoxie v. Gibson, 245 
S.W. 332, 155 Ark. 338. 

BestrictliLg court’s sctlou to certain 
grounds 

A statute providing for committee 
of freeholders to assess damages 
an owner may sustain by taking of 
property is not unconstitutional be¬ 
cause it restricts power of associate 
judge to set aside award to certain 
grounds, and does not authorize him 
to deal with question of compensa¬ 
tion generally, since legislature was 
under no constitutional duty, to 
grant owner any right of appeal 
whatever. 

Del,—^Huber v. Steel, 125 A. 673, 14 
DeLCh. 302. 

145 Ark.—City of Helena v. Ar¬ 
kansas Utilities Co., 186 S.W.2d 
783, 208 Ark. 442. 

15. U.S.—Olson V. U. S., Minn., 54 
S.Ct. 704, 292 U.a 246, 78 L.Ed. 
1236. 

Ky.—Calor Oil, etc., Co. v. Wither, 
133 S.W. 210, 141 Ky. 489., 
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Utah.—State, by State Road Com¬ 
mission V. District Court, Fourth 
Judicial Dist. in and for Utah 
County, 78 P.2d 502. 

Determining quantity of land 
Where property which has never 
been surveyed is conveyed to an 
owner by reference to a projection 
map, and subsequently the property 
is taken by condemnation, in de¬ 
termining the amount of land for 
which compensation must be paid the 
original projection map must be 
used, and it would constitute a tak¬ 
ing of property without compensa¬ 
tion and in denial of due process 
to permit the determination of the 
quantity of the land taken to be 
computed by reference to a later 
projection map which showed that 
a smaller quantity of property was 
being taken than was shown by the 
original map. 

U.S.—^Paradise Prairie Land Co. v. 
U. S., C.A.Cal., 212 F.2d 170, 

If any constituent element of vaL 
lua of property taken Is omitted In 
I appraising its value, or any illegiti¬ 
mate measure of value is appliea. 
the owner would be deprived to that 
extent of his property without due 
process. 

Cal.—^Pacific Gas & Electric Co. v. 
Devlin, 203 P. 1058, 188 Cal. S3. 

16. Cal.—San Mateo County v. 
Christen, 71 P.2d 88, 22 Cal.App.2d 
376. 

17. Minn.—McKeen v. City of Min¬ 
neapolis, 212 N.W. 202, 170 Minn. 
124. 

Mo.—In re Main Street, 198 S.W. 821. 
S,C,—Jennings v. Sawyer, 189 S.E. 

746, 182 S.C. 427. 

Benefits from Increased travel 
The owner of realty injured by 
the construction and operation of an 
elevated railroad was not deprived 
of his property without due process 
of law because benefits resulting 
from the increased travel were con¬ 
sidered in determining whether the 
premises had been damaged, al¬ 
though other neighboring lands 
were similarly benefited. 

U.S.—McCoy V. Union Elevated R. 
Co., III., 38 S,Ct 504, 247 U.S. 354. 
62 L.Ed. 1156, rehearing granted 
38 S.Ct. 581, 62 L.Ed. 1168. 
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tise may impart to the remainder of the property a 
special benefit which is not shared by neighboring 
property, or the nse may result in a general benefit 
which is shared by the property throughout the gen¬ 
eral vicinity; but in either case, the enhancement 
in value which results from the benefit, whether 
special or general, may be offset against the dam¬ 
ages which the landowner sustained by reason of the 
condemnation of a portion of his propertyJ^^.s jt 
is not a denial of due process of law to refuse to 
assess separately the different interests or estates in 
the property taken, where there is no evidence that 
the damages to the various interests would exceed 
the value of the property as a whole,except that 
separate owners of separate tracts of land are en¬ 
titled to have their separate tracts assessed separate¬ 
ly, and not in a lump sum.^^ The due process of 
law guaranty, also, is not violated by a statute mak¬ 
ing a confirmed award final and conclusive as to the 
amount of the damages, and permitting a review 
only on questions of jurisdiction, fraud, and miscon¬ 
duct and where a judgment confirming an award, 
under which petitioner paid damages and entered 
and made improvements on the property, is merely 
voidable pending a writ of error and reversal, the 


action of the lower court in refusing, on the insti¬ 
tution of second condemnation proceedings, to make 
petitioner pay the added value of the land due to the 
improvements does not deprive the owner of liis 
property without due process of la.wJ^ 

(4) Time for Assessment and Payment of 
Compensation 

Due process of law docs not require that the com¬ 
pensation for property taken by condemnation be paid 
in advance of the taking, but it does require that the 
compensation be paid within a reasonable time after the 
taking. 

It is generally recognized that due process of 
law does not require that, where property is taken 
under the power of eminent domain, compensation 
for the property must be paid in advance of the 
taking,^1-50 and it is equally well recognized that 
a statute which authorizes the taking of property 
without the pa>ment of compensation within a rea¬ 
sonable time is a denial of due process of law.^^*^^ 
In order to satisfy due process of law, there must 
be provision for the ascertainment and payment of 
compensation within a reasonable time, or without 
unreasonable delay,22 hut this does not prevent the 
condemnor from taking immediate possession of the 


Ko damagres in excess of ‘benefits 
The fact that no damages in ex¬ 
cess of benefits to the remaining 
land were assessed in favor of the 
owners of land taken under the pow¬ 
er of eminent domain does not show 
that they were deprived of their 
property without due process of law. 
Minn.—Great iNTorthem R. Co. v. 
Minneapolis, 161 N.W. 231, 136 
Minn. 1. 

17.5 ISTot violative of due process 
“The fundamental right guaranteed 
by the Fourteenth Amendment is 
that the owner shall not be de¬ 
prived of the market value of his 
property under a rule of law which 
makes it impossible for him to ob¬ 
tain just compensation. There is 
no guaranty that he shall derive a 
positive pecuniary advantage from a 
public work whenever a neighbor 
does. It is almost universally held 
that in arriving at the amount of 
damage to property not taken al¬ 
lowance should be made for peculiar 
and individual benefits conferred 
upon it; compensation to the owner 
in that form is permissible. And 
vre are unable to say that he suffers 
deprivation of any fundamental right 
when a state goes one step further 
and permits consideration of actual 
benefits—enhancement in market 
Value—flowing directly from a pub¬ 
lic work, although all In the neigh¬ 
borhood receive l;^e advantages. In 
such <^e the owner really loses 
nothing which he had before; and it I 


may even be said with reason, there 
has been no real injury**^ 

XJ.S.—McCoy V. Union Elevated R. 
Co., Ill., 38 S.Ct. 504, 507, 247 

U.S. 354, 62 L.Bd. 1156. 

Va—Long v. Shirley, 14 S.B.2d 375, 
379, 380, 177 Va 401. 

18. Mo.—State ex rel. McCaskill v. 
Hall, 28 S.W.2d 80, 325 Mo. 165, 
69 A.L.R. 1256, followed in 28 S.W. 
2d 84. 

19. Ohio.—Scott V. City of Colum¬ 
bus, 142 N.B. 26, 109 Ohio St. 193, 
error dismissed 46 S.Ct. 16, 269 

U. S. 528, 70 L.Ed. 396. 

20 . U.S.—Crane v. Hahlo, N.T., 42 S. 
Ct 214, 258 U.S. 142, 66 L.Ed. 514. 

21 . Va—^New River, etc., R. Co. v. 
Honaker, 89 S.E. 960, 119 Va 641, 
Ann.Cas.l917C 132. 

21.50 U.S.—Bailey v. Anderson, Va, 
66 S.Ct. 66, 326 U.S. 203, 90 KEd. 
3, rehearing denied 66 S.Ct. 228, 
326 U.S. 691, 90 L-Ed. 407. 

City of Oakland v. U. S., C.CXA. 
Cal., 124 P.2d 959, certiorari denied 
62 S.Ct. 1106, 316 U.S. 679, 86 L. 
Ed. 1753. 

Del.—Carpenter v. Du Pont, 66 A.2d 
602, 31 DehCh. 80. 

W.Va—Simms v. Dillon, 193 S.B. 331, 
119 W.Va 284—^McGibson v. Roane 
County Court, 121 S.E. 99, 95 W. 
Va 338—^Keystone Bridge Co. v. 
Summers, 13 W.Va 476. 

21.55 W.Va—Simms v. Dillon, 193 
S.E. 331, 119 W.Va 284—McGibson 

V. Roane County Court, 121 S.E. 
99, 95 W.Va 338. 
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22 , U.S.—^Dohany v. Rogers, Mich., 
60 S.Ct 299, 281 U.S. 362, 74 L. 
Ed. 904, 68 A-L.R. 434—Hays v. 
Port of Seattle, Wash., 40 S.Ct. 125, 
251 U.S. 233, 64 L.Bd. 243—Bragg 
V. Weaver, Va, 40 S-Ct 62, 251 U. 
S. 57, $4 L.Ed. 135. 

Liberty Cent Trust Co. v. Green¬ 
brier College for Women, D.CW. 
Va, 50 F.2d 424, affirmed 51 S,Ct. 
493, 283 U.S. 800, 75 LuEd. 1422. 
Fla—Spafford v. Brevard County, 
110 So. 451, 92 Fla 617. 

Mo.—State ex reL Gentry v. Curtis, 
4 S.W.2d 467, 319 Mo. 316. 

N’.Y.—People v. Fisher, 164 N.T.S. 
125, 98 Misc. 131, 

N.C.—^North Carolina State Highway 
Commission v. Young, 158 SJBl 91, 
200 N.a 603. 

Or.—State v. Mohler, 237 P. 690, 115 
Or. 562, petition denied 239 P. 193, 
115 Or. 562. 

Va—City of Richmond v. Dervishian, 
57 aE.2d 120, 190 Va 398. 

W.Va—Simms v. Dillon, 193 S.E. 331. 
119 W.Va 284. 

“Beasonable time” xegniremeiicl 
piled 

Del.—Carpenter v, Du Pont, 66 A 2d 
602, 31 DehCh. 80. 

Appropziatioii at time of act 
A statute providing a method of 
condemning premises which are in 
the judgment of the governor nec¬ 
essary for public defense, and which 
provides that if the commission 
created be unable to agree as to 
compensation, proceedings shall be 
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property on completion of the required statutory 
procedure, as by filing a declaration of taking, 
or by making such deposits as are necessary to cover 
the estimated compensation or damages.^^.s The 
cases do not disclose what criterion is to be used in 
determining what constitutes a reasonable time for 
the payment of compensation,hut if there is a 
reasonable basis for postponing the time of the 
determination and payment of compensation, ordi¬ 
narily a legislative determination of what such time 
is will not be unconstitutional.^^-^^ Thus, it does 
not constitute a denial of due process for the legis- 
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lature to provide that compensation shall be deter¬ 
mined and paid after a reasonable time has elapsed 
for the completion of the work on the property,23.26 
but it is in denial of due process if the compensation 
is not to be determined and paid until after the 
work has been completed.23-25 The constitutional 
guaranty of due process is satisfied if the owner of 
the property has the right to initiate proceedings to 
compel the condemnor to determine and pay com¬ 
pensation within a reasonable time after the taking 
of the property.23.50 a constitutional provision 
that private property should not be taken for public 


brougrlit before the court of claims, 
is invalid as a taking of private 
property for public use without just 
compensation, and a taking of prop¬ 
erty, etc., without due process of 
law, unless the statute providing 
for the condemnation is accompanied 
with an appropriation by the legis¬ 
lature sufficient to cover amy dam¬ 
ages which a property owner may 
suffer. 

Ur.S. —Rockaway Pacific Corporation 
V. Stotesbury, D.CXN.T., 255 P. 345. 
Zuadequacy of present appropria- 
tlon for the condemnation of lands 
in a proposed national park area 
does not render the statute or the 
proceedings thereunder void as deny¬ 
ing due process, where the laws of 
the state provide that title is not 
taken in condemnation proceedings 
until compensation is paid, and it is 
assumed that the state will make 
sufficient appropriation to pay the 
compensation. 

U,s.—Suncrest Lumber Co. v. North 
Carolina Park Commission, D.C. 
N.C., 30 F.2d 121, appeal dismissed 
50 S.Ct. 13, 280 U.S. 13, 74 L.Ed. 
656. 

Fledging credit of commonwealth 
A provision of a statute for the 
retirement of the stock of an ele¬ 
vated railway under public control, 
which authorizes the pledging of the 
credit of the commonwealth for the 
payment of shares of nonassenting 
holders, is an adequate assurance of 
prompt payment of the reasonable 
and just value of the stock within 
the constitutional prohibition against 
taking of property without due proc¬ 
ess of law. 

^ass.—^In re Opinion of Justices, 159 
N.B. 65, 261 Mass- 523. , 

23. tX.S.—City of Oakland v. TJ. S.. 
CC.A.CaL, 124 P.2d 959, certiorari 
denied 62 S.Ct. 11Q6. 316 U.a 679, 
86 L.Ed. 1753. 

U. S. V. 47.21 Acres of Land, Pst^ 
oel No. 5, I>.aKy., 4S P.Supp. 73 
—Hesse! v. A. Smith & Co, DXX 
RL, 15 P.Supp. 953. 

23S VO-k—City of Oajfccland v. TT. S., 
aCjCdal^ 124 P.2d 969, certiorari 
' 6,2 &Ct. 1106, 316 tJ.S. 679, 

Se iiJEi 1753—dakland Club v. 


South Carolina Public Service Au¬ 
thority, C.C.A.S.C.. 110 F.2d 84. 

U. S. V. 47.21 Acres of Land, Par¬ 
cel No. 6, L.C.Ky-, 48 F.Supp. 73— 
Hessel v. A Smith & Co., D.C.in., 
16 F.Supp. 953. 

Cal.—^Peck v. Superior Court of Colu¬ 
sa County, 31 P-2d 1042, 138 Cal. 
App. 222. 

Security In amount reasonably ade¬ 
quate 

A constitutional provision that, in 
eminent domain by the state or a 
political subdivision thereof, the ap- 
propriator may take immediate pos¬ 
session and use of any right of way 
required for a public use, on giving 
such security in such amount as may 
be reasonably adequate to secure to 
I the owner immediate payment of just 
compensation and damages incident 
thereto, the amount of which se¬ 
curity may, on motion, be altered by 
the court as required by such pro¬ 
ceeding, is not violative of the due 
process clause of the federal Consti¬ 
tution. 

Cal.—Marblehead Land Co. v. Su¬ 
perior Court in and for Los Ange¬ 
les County, 217 P. 536, 62 Cal.App. 
408. 

TTnder order of possession 

A statute providing that petitioner, 
on the deposit of the award, may 
take the property involved for an im¬ 
provement, regardless of an appeal 
from the final order of condemnation, 
and that the order for possession is 
not appealable as a separate order 
if entered in time to be made a part 
of the record on appeal from the 
judgment, does not deny due process, 
where the appeal stays the order of 
possession as well as the final judg¬ 
ment. 

Ill.—^Tillage of Broadview v. Dian- 
ish^ 167 N.E. 106, 335 Ill. 299, ap¬ 
peal dismissed and certiorari de¬ 
nied Lianish v. Village of Broad¬ 
view, 50 S.Ct. 67, 280 TJ.S. 518, 74 
L.Ed. 588—City of Chicago v, Cohn, 
158 N-E. 118, 326 Ill. 372, 65 A.L.H 
196. 

23.10 W.Va.—Simms V. IMlloh, 193 
S.K 331, 119 W.Ta. 284. 

938 


Sixty days held to be reasonable 
time 

W.Va.—McGibson v. Roane County 
Court, 121 S.E. 99, 95 W.Va. 338. 

23.15 W.Va.—Simms v. Dillon, 193 
S.E. 331, 119 W.Va. 284. 

23.20 W.Va.—Simms v. Dillon, su¬ 
pra, 

Ghange in physical conditloB, of prop¬ 
erty 

It is not a denial of due process 
of law that property which has been 
taken by eminent domain is enter¬ 
ed upon by the condemner and its 
physical condition changed before 
the commissioners are appointed who 
are to view the property to ascer¬ 
tain its value for condemnation pur¬ 
poses. 

U.S.—^Bailey v. Anderson, Va., 66 S. 
Ct. 66, 326 U.S. 203, 90 L.Ed. 3, 
rehearing denied 66 S.Ct. 228, 336 
U.S. 691, 90 L.Ed. 407. 

23.25 W.Va.—McGibson v. Roane 
County Court, 121 S.Ei. 99, 95 W. 
Va. 338. 

23.50 W.Va.—^McGibson v. Roane 
County Court, supra. 

Proceedings by owner of property 
Where a statute provided that 
compensation for property taken by 
eminent domain should be determin¬ 
ed and paid after a reasonable time 
had elapsed for the completion of the 
work on the property, and further 
provision was made that once the 
work had started it could not be 
abandoned without the consent of 
the person from whom the property 
had been taken, it was held that 
should the condemner attempt t© 
permit an unreasonable length of 
time to elapse and not pursue the 
work efficiently to completion, the 
court would, on proper motion of 
the landowner, require that proceed¬ 
ings progress to final award or judg¬ 
ment. 

W.Va—Simms v. Dillon, 193 S.E. 331, 
119 W.Va 284. 

Pxoceediags by either party 

Either the landowner or the con¬ 
demner could institute appropriate 
proceedings at law to compel the 
commissioners to i^erform their le- 
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use until compensation has been made or secured is 
satisfied if compensation is secured before the prop¬ 
erty is taken, and it is not necessary that compensa¬ 
tion be paid in advance of the taking ;23.55 and if 
there is a subsequent appraisal of damages by com¬ 
missioners appointed by the court, actual payment 
may be made months or even years after the tak- 
ingM A constitutional provision for the assess¬ 
ment and tender of compensation before the taking 
of the property for public use is in effect an ex¬ 
plicit pledge of the faith and credit of the state, and 
in view thereof the owner cannot object that his 
property is taken without due process of law, in 
that the state cannot be sued.^® 

A condemnation judgment whereby the state ac¬ 
quires title to property and assumes the payment of 
bonds secured by a first mortgage on the property 
is not violative of due process because it does not 
provide for the payment of the bonds before the 

taking of the property.26 

(5) Costs and Cost Bonds 

Various provisions for the taxation of costs In con¬ 
demnation proceedings, and for the filing of cost bonds 
on appeal, have been held not to violate the guaranty 
of due process of law. 

Due process of law is not denied by a statute 
which gives the court, on appeal from the award 
of damages, discretionary power in regard to the 
taxation of costs or which authorizes the ap¬ 
praisers to apportion the costs or which au¬ 
thorizes the proceeding to be prosecuted without 
a cost bond,^® or requires a cost bond and payment 
for the transcript as a condition of appeal from ap- 
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praisers.^^l Furthermore, the requirement of a 
cost bond as a condition to the right of appeal does 
not deny due process of law to a person who is 
financially unable to provide such a bond in view 
of the statute which authorizes an appeal without 
a bond if a pauper’s oath is filed.30.5 

(6) Vacation of Streets, Highways, and Al¬ 
leys 

A street, highway, or alley may be vacated or altered 
without a condemnation procedure which is in accordance 
with the requirements of due process of law only if there 
is no loss of substantial property rights. 

Since an abutting owner has no property right in 
the maintenance of a country road, an abandonment 
thereof by the constituted authorities without notice 
to an abutting owner does not constitute a taking of 
his property without due process.®^ On the other 
hand, if the vacating or changing of a street, high¬ 
way, or alley is of such a character that it deprives 
any abutting owner of a substantial right appurte¬ 
nant to his property, resort must be had to due proc¬ 
ess of law incident to the exercise of eminent do¬ 
main,^2 and he must be given notice and an oppor¬ 
tunity to be heard,3S If, however, it clearly appears 
that the proposed change in vacating a portion of 
an alley or street is to be brought about in such a 
manner that it does not deprive an owner of any 
substantial right appurtenant to his property, such 
change can be made as a matter of right by the 
municipality because of its control of streets and al- 
\tysM A statute providing for the vacation of a 
street on petition has been held not violative of the 
due process clause, where other provisions provide 
a remedy for the damages sustained thereby and 


ral duties if they delayed unreason¬ 
ably in performing them. 

Del.—Carpenter v. Du Pont, 6$ A.2d 
602, 31 Del.Ch. 80. 

2335 Mich.—Petition of State High¬ 
way Commissioner, 271 N.W. 7S0, 
279 Mich, 285. 

24. Mich.—^Petition of State High¬ 
way Commissioner, supra. 

25. Or.—State v. Mohler, 237 P. 690, 
115 Or. 662, petition denied 239 P. 
193, 115 Or. 662. 

28. Axk,—White River Bridge Cor¬ 
poration V. State, 92 S.W.2d 856, 
192 Ark. 485. 

27. U.S.—^Dyer v. Baltimore, C.C. 
Md., 140 P. 880, appeal dismissed 
26 S.Ct 769, 201 U.S. 650, 60 L.Ed, 
905. 

2 a Neb.—City of Mitchell v. West¬ 
ern Public Service Co., 246 N.W. 
484, 3,24 Neb. 248, appeal dismissed 
Western Public Service Co. v. City 
of Mitchell, 63 S.Ct 788, 289 U.a 
709, 77 L..Bd. 1464. 


29. Tenn.—State Highway Depart¬ 
ment V. Mitcheirs Heirs, 216 S.W. 
336, 142 Tenn, 58. 

30. Neb,—City of Mitchell v. West¬ 
ern Public Service Co., 246 N.W. 
484, 124 Neb. 248, appeal dismissed 
Western Public Service Co. v. City 
of Mitchell, 53 S.Ct 788, 289 U.S. 
709, 77 KEd. 1464. 

30.5 Wis.—Bolles v. City of Milwau¬ 
kee, 49 N.W,2d 748. 259 Wis. 688. 

31. Cal.—Swift V. Santa Barbara 
County, 116 P. 317, 16 Cal.App. 72, 

32. Mich,—^Roberts v. City of De¬ 
troit 216 N.W. 410, 241 Mich. 71, 
certiorari denied 49 S.Ct 79, 278 
U.S. 666, 642, 73 D.Ed. 509. 

Enactment of ordinance insufficient 
There are a number of ways that 
streets may be opened or closed, 
and if by ordinance, there must be 
something more than mere enact¬ 
ment 

Utah,—Boskovich v. Midvale City 
Corp.. 243 P.2d 436. 
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City charter provision held lack¬ 
ing in necessary essentials of diie 
process of law. 

S.C.—City of Rock Hill v. Cothran, 
40 S.E.2d 239. 209 S.C, 357. 

33- Conn.—Hartford Trust Co. t. 
West Hartford, 81 A- 244, 84 Conn. 
646, Ann.Oas.l912D 997. 

P€L—Barnes v. Philadelphia, etc., R. 

Co., 27 Pa. Super. 84. 
XTnconstitational procednrs 
A procedure followed by a munici¬ 
pality in vacating a street which 
is without notice, petition, or hear¬ 
ing is an unquestioned departure 
from the elementary principle that 
property cannot be taken without 
due process of law and without just 
compensation. 

Utah,—Boskovich v. Midvale City 
Corp., 24S P.2d 435. 

34. Mich.—^Roberts v. City of De¬ 
troit, 216 N.W. 410, 241 Mich. 71^ 
certiorari denied 49 S-Ct 79, 273 U. 
S. 666, 642, 73 L.Ed. 509. 

! 35- Ohio.—City of Cincinnati ▼ 
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a statute giving a city the right to determine which 
of the existing roads and alleys in territory an¬ 
nexed to the city shall become public streets has 
been sustained.^^ 

§ 647. Taking Property for Private Use 

a. In general 

b. Authorizing sale of property 

c. Compensation for benefits conferred 

without owner’s consent 


16A C.J.S, 

d. Municipal aid to railroads and others 

e. Curative acts 

a. In General 

It is a violation of the guaranty of due process of 
law to take the private property of one person or cor¬ 
poration, without the owner^s consent, for the private 
use of another. 

The taking of the private property of one person 
or corporation, without the owner’s consent, for 
the private use of another,S'? even though accom¬ 
panied by full or just compensation^5'?-5 is a viola- 


Wess, 18S N.E. 855, 127 Ohio St. 
99. 

36. Ga.—Smith v. Macon, 58 S.E. 
71S, 129 Ga. 227. 

37 . XJ.S.—^Dalche r. Board of Com’rs 
of Orleans Levee Board. E.C.La,, 
49 F.2d 374—City of Cincinnati v. 
Vester, C.C,A.Ohio, 33 P.2d 242, 68 
A.L.R. 831. affirmed 50 S.Ct. 360. 
281 U.S. 439, 74 L.Ed. 950—Rud¬ 
dock V. Bloedel Donovan Lumber 
Mills, C,C.A.Wash., 28 F.2d 684. 

Schneider v. District of Colum¬ 
bia, D.C., 117 F.Supp. 705, modided 
on other grounds Berman v. Par¬ 
ker, 75 S.Ct. 98. 348 U.S. 26, 90 
L.m 27. 

Ill.—City of Chicago v. Cohn, 158 N. 
E. 118, 326 Ill. 372, 55 A.L.R. 196 
—People V. Chicago, M. & St. P. 
Ry. Co.. 138 N.B. 155, 306 IlL 486, 
28 A.D.R. 610. 

Ind,—^Fountain Park Co. v. Hensler, 
155 N.B. 466, 199 Ind. 95, 60 A.L.R. 
1618. 

Me.—Paine v. Savage. 136 A- 664, 
126 Me. 121, 61 A.L.R. 1194. 

Mich.—Shizas v. City of Detroit, 62 
N.TV'.2d 589, 333 Mich. 44. 

Mo.—Corpus Juris cited in Vrooman 
v. City of St. Louis, 88 S.W.2d 
189, 194, 337 Mo. 933. 

—Corpus Juris cited in St. John 
the Baptist Greek Catholic Church 
of Perth Amboy v. Gengor, 189 A. 
113, 116, 121 N.J.Eq. 349. 

N.Y.—^In re Wacht’s Estate, 32 N.T. 

S.2d 871, 263 App.Div. 330. 

S.C.—Benton v. Yarborough, 123 S.E. 
204, 128 S.C. 481. 

Wis.—Stierle v. Rohmeyer, 2^0 N.W. 

647, 218 Wis. 149. 

12 C.J. p 1262 notes 86-90. 
Constitutional prohibitions against 
the taking of private property by 
condemnation for private use see 
Eminent Domain § 29. 

Requirement that tax be imposed 
only for public purpose see Taxa¬ 
tion § 14. 

*0 effectuate just result 

“The law does not imply a power 
in the regulatory bodies or the courts 
to take the property of one party and 
give it to another to effectuate a 
"Just result.^’ 

XJ.S.—^Republic Natural Gas Co. v. 
Bak^^ CJLB:an., 197 P.2d 647, 660. 


£ack of procedure to determine 
rights and compensation 
“An act which takes property from 
one person and gives it to another 
without legal procedure to determine 
their rights and without compen¬ 
sation is a deprivation of property 
without due process of law and is 
; violative of the Fifth Amendment to 
the Constitution.” 

XJ.S.—Farbwerke vormals Meister 
Lucius & Bruning v. Chemical 
Foundation, C.C.A.Del., 39 F.2d 366, 
371, affirmed 61 S.Ct. 403, 283 U. 
S. 152, 76 L.Ed. 919. 

Appropriation, to aid private in¬ 
dustry, of money raised or to be 
raised by taxation, is violative of 
the due process of law clause as a 
taking of the private property of one 
person for the private use of another 
person. 

N.H.—^Eyers Woolen Co. v. Town of 
Gilsum, 146 A. 511, 84 N.H. 1, 64 
A,L.R. 1196. 

ZUvolnntary transfer of private 
property to another, for the private 
use and benefit of the latter, whether 
by general law or by special enact¬ 
ment is not sanctioned, as an in¬ 
voluntary transfer must have refer¬ 
ence to the needs or convenience of 
the public, and no reason of general 
public policy will be sufficient to 
validate other transfers when they 
concern existing vested rights, since 
the doctrine protecting private rights 
is of the essence of the constitution¬ 
al guaranties of due process. 

N.J.—St. John the Baptist Greek 
Catholic Church of Perth Amboy v. 
Gengor, 189 A. 113, 121 N.J.Eq. 
349. 

Excess condemnation of land by 

a city in widening a street for the 
purpose of selling such excess at a 
profit, and using the proceeds to pay 
for the improvement, is not a con¬ 
demnation for a public use, and is 
in violation of the due process 
clause. 

XJ.S.—City of Cincinnati v. Vester, C. 
C.A.Ohio, 33 F.2d 242, 68 A.L.R. 
831, affirmed 50 S.Ct, 360, 281 U.S. 
439, 74 L.Ed. 950. 

Bemoval of overhanging branches 

A statute making it an offence to 
cut or destroy trees standing on the 
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property of another, if construed as 
preventing a landowner from remov¬ 
ing branches of a tree which over¬ 
hung his property, the tree being on 
adjoining property, in effect permits 
the person owning the land on which 
the tree stands to use the adjoining 
land and constitutes denial of due 
process. 

Ohio.—Murray v. Heabron, Com.Pl., 
74 N.E.2d 648. 

Not absolute takhog of private prop- 
erty 

An order made pursuant to fed¬ 
eral statute which required as a con¬ 
dition to engaging in interstate com¬ 
merce in walnuts that a designated 
quantity of walnuts be delivered to 
a specified board did not constitute 
a taking of private property for pri¬ 
vate use in violation of due process 
of law, since the requirement of de¬ 
livery of walnuts to the board was 
conditional and the dealer could re¬ 
fuse to comply with the order and 
dispose of his walnuts intrastate, 
and at the most, the loss sustained 
by the dealer being unable to en¬ 
gage in interstate commerce would 
be considered as consequential in¬ 
juries resulting from the exercise of 
a lawful power. 

XJ.S.—^Wallace v. Hudson-Duncan & 
Co., C.C.A.Or., 98 P.2d 985. 

37.5 U.S.—^Thompson v. Consolidat¬ 
ed Gas Co., Tex., 67 S.Ct. 364, 300 
U.S. 66, 81 L.Ed. 610. 

Md.—^Riden v. Philadelphia, B. & W. 

R. Co., 35 A-2d 99, 182 Md. 336. 
Tex.—^Marrs v. Railroad Commission, 
177 S.W.2d 941. 142 Tex. 293. 

King V. Harris County Flood 
Control Dist., Civ.App., 210 S.W.2d 
438, refused no reversible error. 
No court of law or equity has the 
authority to compel a landowner to 
surrender his property to another 
person in exchange for a sum of 
money, for a taking of one person’s 
property for the private use of an¬ 
other, even with just compensation, 
is a deprivation of property without 
due process of law. 

Md.—^Easter v. Dundalk Holding Ca, 
86 A.2d 404, 199 Md. 303. 

An act of the legislature cannot 
confer any right on an individual 
to deprive persons of the ordinary 



16A C.J.S. 

tion of the guaranty of due process of law, except 
where the private purpose for which the property 
is taken is so intimately connected with public neces¬ 
sity and welfare that it constitutes at least a quasi¬ 
public use,^^ as where it is taken for a way of 
necessity.^^ A statute giving a lessee of part of 
a building compensation for damages caused by a 
change in grade, does not, as applied to a change 
of grade already finished, involve a denial of due 
process by taking a claim for damages from the 
owner and giving it to the tenant, since the owner 
may still recover damages to the value of his 
interest.^<^ A governmental or public agency may, 
by condemnation, acquire private property for re¬ 
development or slum clearance purposes, and since 
property acquired for such purposes is devoted to a 
public use, statutes which authorize the subsequent 
sale of such property to private interests are not 
in denial of due process of law as permitting the 
taking of one person's property for the private use 
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of another.**^’5 

Where a local fraternal lodge has been organized 
as a constituent member of, and as subordinate to, 
a grand lodge, and subsequently the local lodge, 
which has acquired property, is properly dissolved, 
such property will pass to the grand lodge where a 
statute so provides, or where the constitution and 
bylaws of the grand lodge so provide, and the mem¬ 
bers of the defunct local lodge cannot successfully 
resist the passing of the property to the grand lodge 
on the ground that the statute,^®-^*^ or the provisions 
of the charter and bylaws of the grand lodge,* 
are unconstitutional as permitting a taking or con¬ 
fiscation of property without due process of law. 

A railroad company may not be required to sur¬ 
render a portion of its right of way to a private 
person for an elevator,*^ or to permit its yards to 
be used constantly by a private mine operator for 
the loading of cars to the detriment of its own 


enjoyment of their property without 
just compensation. 

—Oechsle v. Ruhl, 54 A.2d 462, 
140 N.J.Eq, 355. 

Actinfr under guise of eminent do¬ 
main 

The legislature cannot, under the 
guise of the exercise of the vast pub¬ 
lic and sovereign power of eminent 
domain which can be exerted only for 
a public purpose, take without his 
consent one citizen’s property and 
give it to another for his mere pri¬ 
vate use, even though compensation 
be paid, since to do so would come 
in conflict with the Fourteenth 
Amendment to the federal Consti¬ 
tution, as a deprivation of property 
without due process of law. 

Pla.—^Wilton v. St. Johns County, 
123 So. 527, 98 Fla. 26, 65 A.L.II. 
488. 

38. Colo.—Pine Martin Mining Co. 
V. Empire Zinc Co., 11 P.2d 221, 90 
Colo. 529. 

Mont.—^Komposh v. Powers, 244 P. 
298, 75 Mont, 493, affirmed Powers 
V. Komposh, 48 S.Ct. 156, 276 U.S. 
504, 72 L..Ed. 396. 

Or.—Smith v. Cameron, 210 P. 716, 
106 Or. 1, 27 A.L..R. 510. 

Public benefit or advantage neces- 
sary 

Due process requires that some 
public benefit or advantage accrue 
from a taking of private property 
from one for the purpose of trans¬ 
ferring it to another, and mere finan¬ 
cial gain to the taker is not enough. 
tJ.S.—People of Puerto Rico v. East¬ 
ern Sugar Associates, C.C.APuerto 
Rico, 156 F.2d 316, certiorari de¬ 
nied 67 S.Ct 190, 329 XJ.S. 772, 91 
L.Ed. 664. 

Activities primarily for private profit 
The legislature or governmental 


agencies cannot constitutionally con¬ 
fer upon Individuals or private cor¬ 
porations, acting primarily for their 
own profit, although for public bene¬ 
fit as well, any right to deprive per¬ 
sons of the lawful enjoyment of their 
property. 

N.J.—Hyde v. Somerset Air Service, 
61 A,2d 645, 1 N.J.Super. 346. 

Pact that private interests are sub¬ 
served, or that such Interests defray, 
in whole or in part, the expense of a 
public improvement does not take 
away the otherwise public nature of 
the improvement and make it one 
for private purposes and without 
public necessity, in violation of the 
due process clause. 

U.S.—^Weaver v. Pennsylvania-Ohio 
Power & Light Co., C.C.A.Ohio, 10 
F.2d 759. 

39. Wash.—State v. Superior Court 
for Ferry County, 270 P. 104, 148 
Wash. 680—State v. Superior Court 
for Bling County, 260 P. 627, 145 
Wash. 307. 

Wyo ,—^Meyer v. Colorado Cent. Coal 
Co., 271 P. 212, 39 Wyo. 356, re¬ 
hearing denied 274 P. 1074, 39 Wyo. 
355. 

Statutory provision for easement j 
Where an owner has no practica¬ 
ble means of access to his property 
except over the property of an ad¬ 
joining landowner, a statute which 
authorized the use of an easement 
over such adjoining land amounts to 
a taking from one private owner for 
the benefit of another private own¬ 
er, and constitutes a deprivation of 
property without due process of law. 
Fla.—South Dade Farms, Inc., v. B. 
& L. Farms Co., 62 So.2d 350, 

Guaranty held not violated 

(1) By condemnation for right of 
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way for pipe line serving mill of pri¬ 
vate mining company. 

Colo.—Pine Martin Mining Co. v. 
Empire Zinc Co., 11 P.2d 221, 90 
Colo. 529. 

(2> By statute authorizing con¬ 
demnation of right of way for pri¬ 
vate logging road or railroad. 

U.S.—Flora Logging Co. v, Boeing, 
D.C.Or., 43 P.2d 145—Ruddock v. 
Bloedel Donovan Lumber Mills, C 
C.A.Wash., 28 P.2d 684. 

Me.—Paine v. Savage, 136 A. 661, 
126 Me. 121, 51 A.L.R, 1194. 
Wash.—State v. Superior Court of 
Washington for Ferry County, 255 
P. 1026, 143 Wash. 687. 

4a N.Y.—193 Park Ave. Co. v. Ex¬ 
change Buffet Corporation, 152 N. 
R 117, 242 N.T. 366, remittitur 
amended 154 N.E, 697, 243 N.Y. 

I 541, and error dismissed 47 S,Ct 
658, 274 U.S. 722, 71 LEd. 1326. 
4a5 HI.—^People ex rel. Gutknecht 
V. City of Chicago, 121 N.E.2d 791, 
3 HI.2d 539. 

R.I.—Ajootian v. Providence Redevel¬ 
opment Agency of City of Provi¬ 
dence. 91 A.2d 21. 80 RJ. 73—Opin¬ 
ion to the Governor, 69 A.2d 531, 
76 R.I. 249. 

Taking of property for redevelop¬ 
ment purposes as a constitutional 
exercise of power of eminent do¬ 
main see supra § 646 a. 

4ai0 Tex.—District Grand Lodge 
No. 25 Grand United Order of Odd 
Fellows V. Jones, 160 S.W.2d 915, 
138 Tex. 537. 

40.15 Tex.—^District Grand Lodge 
No. 25 Grand United Order of Odd 
Fellows V. Jones, supra. 

4L U.S.—^Missouri Pac. R. Co. v. 
Nebraska, Neb., 17 S.Ct 130, 164 
U.S. 403, 41 L.Ed. 489. 
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business, ^2 to furnish hospital facilities to its 

employees for illnesses and accidents, whether or 
not the illnesses or accidents arise out of or in the 
course of employment 2.5 but, on the other hand, 
it has been held that it may, under certain circum¬ 
stances, be required to construct a spur track for 
the use of a private shipper, or a part of its 
property may be taken, under eminent domain, by a 
private railroad company for a cross-over,^^ jt 
has also been held that a person owning shares of 
stock in a railroad corporation is not deprived of 
any property or right by the condemnation of his 
shares of stock by another railroad corporation.'^ 

A provision for reversion to the owner of land tak¬ 
en for a right of way, by a railroad which has done 
no construction for eight years, is not a taking of 
private property, since the easement itself is co¬ 
existent only with the use for which it was ac¬ 
quired.^ 5 

The temporary seizure of water-power apparatus 
to enable officials to ascertain partition rights in 
water power is not an invalid interference with 
private property.^® 
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The '^Torrens Law/' providing for an investiga¬ 
tion of the title to land, its registration, and the 
regulation of its subsequent transfer, does not take 
property without due process of law.^^ 

b. Authorizing Sale of Property 

Legislation which permits the sale of property of 
persons who are under disabilities is usually not in denial 
of due process of law. 

The' legislature, acting as the guardian and pro¬ 
tector of those not competent to act for themselves, 
may by general or private law^s, without violating 
the due process clause, authorize the sale or other 
disposition of their property for the purpose of pro¬ 
tecting their interests,^S and may so control the es¬ 
tates of infants,insane persons,®® and others who 
are incapacitated.Sales of property may also 
be authorized for the benefit of creditors,®2 and for 
the purpose of partition of property that is not 
capable of partition in kind.®® The power of the 
legislature to authorize the sale of property held 
in trust or of property in which there are interests 
in remainder, without the consent of the cestui 
que trust or remainderman, has been sustained by 


Neb.—Chicago, etc., R. Co. v. State, 
69 N.W. 955, 50 Neb. 399. 

4i2. U.S.—^Harp v, Choctaw, O. & G. 
Ry. Co., C.C.Ark., 118 F. 169, af¬ 
firmed 125 F. 445, 61 C.C.A. 405. 
CoxLstant loading of coal cars by 
wagons in a railroad company's 
yards, all day and every day, by a 
private mine operator, against the 
company's will, to the detriment, de¬ 
lay, danger, and denial of its own 
business, when no one else is given 
such right, and when it is not a com¬ 
mon carrier of coal by such methods, 
is an appropriation of private prop¬ 
erty to a private use, so as to con¬ 
stitute a taking of private property 
without due process of law. 

U.S.—Harp v. Choctaw, O. & G. Ry. 
Co., supra. 

42.5 Okl.—St. Louis-San Francisco 
Ry. Co. V. State, 268 F.2d 845. 

43. Wash.—State v. Public Service 
Commn., 137 P. 1957, 77 Wash. 529, 
. Ann.Cas.l915B 202. 

After hearing 

An order of a railroad commission 
that a railroad construct a spur 
track to connect with another's plant, 
in part at its own expense, made 
after a hearing with an appeal, does 
not constitute a taking of property 
without due process of law. 

Mtnn.—Range Sand Lime Brick Co. 

V. Great Northern Ry. Co., 163 N. 

W. 656, 137 Minn. 314, L.R.A.1918B 
784. 

44k Wash, —State v. Superior Court 


for Grays Harbor County, 286 P. 
33. 155 Wash. 651. 

44.5 N.J.—In re Paterson & Hud¬ 
son River R. Co., 94 A.2d 657, 11 
N.J. 403. 

45. Iowa.—Skillman v. Chicago, etc,, 
R, Co., 43 N.W. 275, 78 Iowa 404, 
16 AimS.a 452. 

46. Wis.—^Janesville Cotton Mfg. 
Co. V. Ford, 12 N.W. 377, 55 Wis. 
197. 

47. Ill.—Eliason v. Wilbom, 167 N. 
E. 101, 335 Ill. 352, 68 A.LwR. 350, 
affirmed 50 S.Ct. 382, 281 U.S. 457, 
74 L,Ed. 962—^People v. Simon, 52 
N,E. 910, 176 Ill. 165, 68 Am.S.R. 
175, 44 L.R.A, 801. 

53 C.J, p 1089 note 18. 

Registratioii of memorial of tax deed 
Under the provisions of the Tor¬ 
rens Act, a person who has obtained 
a certiftcate of the sale of registered 
property for taxes may not have reg¬ 
istered a memorial of the tax deed 
unless he gives notice of the regis¬ 
tration of his certificate to all in¬ 
terested parties within one year from 
the sale, and such provision of the 
Torrens Act does not constitute a 
taking of the property of the holder 
of the tax certificate and conferring 
it upon the owner of the registered 
land without due process of law. 

Ill.—^Interstate Bond Co. v. Baran, 92 
N.B.2d 658, 406 Ill. 161, 

48. Ind,—^Barton v. Kimmerley, 76 
N.E. 250, 165 Ind. 609. 112 Ain,S.R. 
252. 

12 aj. p 1253 note 97. 
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49. Mo.—Whittelsey v. Conniff, 182 
S.W. 161, 266 Mo. 567. 

12 C.J. p 1253 note 98. 

Support aud educatiou 

An act providing for the sale of a 
minor’s property for his support and 
education does not violate the due 
process of law guaranty. 

Mo.—^Whittelsey v. Conniff, supra. 
TTnbom contingent remaindermen 
A statute providing for the sale 
or lease of lands subject to contin¬ 
gent remainders in persons yet un¬ 
born, where all persons in being hav¬ 
ing any vested, contingent, or ex¬ 
pectant estate or interest are made 
parties, and proceeds of sale or lease 
are substituted for l€inds, does not 
deprive unborn remaindermen of 
their property without due process 
of law. 

W.Va.—Geary v. Butts, 99 S,E. 492, 
84 W.Va. 348. 

50. Mass.—^Davison v. Johonnot, 7 
Mete. 388, 41 Am.D. 448. 

Tenn.—^Monds v. Dugger, 144 S.W. 

2d 761, 176 Tenn. 550. 

12 C.J. p 1263 note 99. 

51. Ind.—Kutzner v. Meyers, 108 N. 
E. 115, 182 Ind. 669, Ann.Cas.l917A 
872. 

12 C.J. p 1253 note 1. 

52. Ala.—Holman v. Norfolk Bank, 
12 Ala. 369. 

12 C-J. p 1253 note 2. 

53. Conn.—^Richardson v. Monson, 
23 Conn. 94, 

Iowa.—^Metcall v. Hoopingardner, 45 
Iowa 610. 
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some authorities,^^ but by others has been denied, 
as effecting a taking of private property without 
due process.55 However, in the absence of special 
grounds, such as the protection of persons under 
disabilities or necessity for the purpose of doing 
justice, a legislative act authorizing the property of 
one person to be sold and the title thus vested in 
another is void as a taking without due process of 
law.56 

Where all evidence of ownership is lost, the state 
may constitutionally dispose of the property 

A lease of all the property and franchises of a 
corporation made by a majority of the stockholders 
under statutory authority does not constitute a tak¬ 
ing of the property of minority or dissenting stock¬ 
holders without due process of law.^s 

c. Compensation for Benefits Conferred with¬ 
out Owner's Consent 

Due process guaranty protects an owner from being 
required to pay for benefits of a private nature con¬ 
ferred on his property without his consent; but does not 
prevent his being required to pay his share of a common 
expense pertaining to partition fences, party walls, etc., 
or to pay for improvements placed on his property by 
an occupant in good faith. 

A statute is void as authorizing the taking of pri¬ 
vate property for a private purpose and without due 
process of law, which authorizes one person to im¬ 
prove his own property or the property of another 
without the latter’s consent and compel the latter 
to pay for the benefit conferred, unless the charac¬ 
ter of the improvement is public.^^ However, laws 
regulating partition fences, party walls, the inclo¬ 
sure of woodlands, embanking of meadows, etc., 
stand on a different footing, the object being to reg¬ 
ulate the management and enjoyment of property 
by the owners or a majority of them ait their com- 
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mon expense, and are well established as a valid 
exercise of the police power,®® 

It is due process of law to allow, against the ab¬ 
solute owner, full remuneration to the occupant in 
good faith, under color of title, who has by im¬ 
provements added to the value of the estate,®^ but 
the owner cannot be compelled to pay interest on 
the value of the improvements made,® 2 The own¬ 
er may be given his election to relinquish his title 
to the land on the payment to him by the occupant 
of the value of the land unimproved;®® but a statr 
ute giving an election to the occupant to keep the 
land, thus compelling the legal owner to abandon 
his title, deprives him of his property without due 
process of law.®^ 

d. Municipal Aid to Bailroads and Others 

Legislation which enables a municipality to aid a 
railroad corporation by subscribing to its capital stock 
is not violative of due process of law, but a municipality 
may not be authorized to make gifts of money to assist 
individuals or corporations to establish or carry on 
business. 

In the absence of special constitutional restric¬ 
tions, statutory provisions authorizing or requiring 
municipal corporations to subscribe to the stock of 
a railroad corporation,®® and to issue bonds in pay¬ 
ment for subscriptions,®® do not amount to a tak¬ 
ing of the private property of the persons affected 
for private uses; and this is usually held to be true 
with respect to authorizing a municipality to use 
its taxing power to aid in the construction of rail¬ 
roads,®’^ although there are a few decisions to the 
contrary.®® 

It has been held that it would be in violation of 
the constitutional guaranty of due process of law 
to authorize towns, by gifts of money, to assist in- 


54. Conn,—^Linsley v. Hubbard, 44 
Conn. 109, 26 Ara,R. 431. 

Mass.—Sohier v. Massachusetts Gen. 
Hospital, 3 Cush. 483—Rice v. 
Parkman, 16 Mass. 326. 

55. S.D.—Johnson v. Branch, 68 N. 
W. 173, 9 S.D. 116, 62 Am.S.R. 857. 

12 C.J. p 1253 note 6. 

56. Nf.Y.—People v. O’Brien, 18 N.E. 
692, 111 N.T. 1, 7 Ajn.S.R. 684, 2 
L..R.A. 255. 

12 C.J. p 1253 note 6. 

57. Me.—^Kennebec Log Drivinr Co. 
V. Burrill, 18 Me. 314. 

12 C.J. p 1254 note 7. 

Estates of absentees and persons 
presumed to be dead as affected by 
due process &XEaranty see supra § 
609. 

sa. U.S.—^Dickinson v. Consolidated 
Tract Co., aC.N.J., 114 F. 232, cer¬ 


tiorari denied 24 S.Ct 841, 191 
U.S. 567, 48 U.Ed. 305. 

55, Idaho.—Anderson v. Great 

Northern R. Co., 138 P. 127, 25 Ida¬ 
ho 633, Ann.Cas.l916C 191. 

Ohio.—Chicago & E. R. Co. v. Keith, 
65 N.R 1020, 67 Ohio St 279, 60 
L.RJL 525. 

12 C.J. p 1254 note 9. 

60. Mass.—Butman v. Pence View¬ 
ers of Chelsea, 99 N.R2d 44, 327 
Mass. 386. 

N.J.—Coster v. Tide Water Co., 18 
N.J.Eq. 54, affirmed 18 N.J.Bq. 518, 
90 Am.D. 634. 

12 C.J. p 1254 note 10. 

61. U.S.—Griswold v. Bragg, CC. 
Conn., 48 P. 519, 

12 C.J. p 1264 note IL 

62. Minn.—Madland v. Benland, 24 
Minn. 372. 


63. U.S.—Griswold v. Bragg, CC. 
Conn,, 48 P. 519. 

N.C.—Barker v. Owen, 93 K.C 198. 

64. Iowa.—Childs v. Shower, 18 
Iowa 261. 

Ohio.—McCoy v. Grandy, 3 Ohio St 
463. 

65. U.S.—^Tipton County v. Rogers 
L»ocomotive & Machine Works, 
Tenn., 103 U.S. 523. 36 REd. 340, 

12 CJ. p 1254 note 14. 

66. U.S.—^Pine Grove Tp. v. Talcott 
Mich., 19 Wall. 666. 22 REd. 227. 

12 C.J, p 1254 note 15. 

67. U.S.—^Pine Grove Tp. v. Tai- 
cott supra. 

12 CJ. p 1264 note 16. 

68. Mich.—People v. State Treasur¬ 
er, 23 Mich. 499—^People v. Salem 
Tp. Bd., 26 Mich. 452. 

12 a J. p 1255 note 17. 
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dividuals or corporations to establish or carry on 
business.^® 

e. Curative Acts 

If the effect of a curative act is to deprive a person 
of his property without his consent, the act generally 
will be void because of denial of due process. 

Any attempt by the legislature in the form of a 
curative act to deprive a person of title to, or an 
estate in, property without his consent is void for 
want of due process of lawJ® In accordance with 
this rule, an interference with private property, 
void for want of jurisdiction, cannot in general be 
validated by later legislation,*^^ and property rights 
vested under a valid judgment cannot be destroyed 
by a legislative act setting aside or in effect annul¬ 
ling the judgment nQj- can rights to property 
which have vested on the death of another be de¬ 
stroyed by a later act attempting to authorize ref¬ 
ormation of a will which was fatally defective as 
to execution under the existing law.*^3 The legisla¬ 
ture, however, may cure defects merely in form, 
as in the execution of instruments affecting the title 
to property and statutes confirming sales of land 
under order of court for an adequate considera¬ 
tion, where there was a want of jurisdiction in 
the court, where the deed was originally made to 
another person than the actual bidder, where the 
sale was after the 'time limited in the license, or 
where the confirming act was passed on the petition 


of all parties having the legal title, have been sus¬ 
tained.*^^ Legislation has also been sustained which 
waives retroactively the right of the United States 
to be made a party to proceedings in a state court 
to partition restricted Indian lands, where the effect 
of such curative legislation is to validate a deed 
issued in judicial proceedings to which the United 
States had not been made a party.*^5.5 

§ 648. Taxation in General 

a. Power to tax in general 

b. Determination of question of exist¬ 

ence of due process 

c. Classification and apportionment 

d. Purpose of tax 

e. Property within or without territorial 

jurisdiction 

f. Recovery of taxes paid 

a. Power to Tax in General 

The taking of property under the power of taxation 
properly exercised does not constitute a taking without 
due process of law, and a tax will be held to violate the 
guaranty only where it proposes or clearly results In such 
flagrant and palpable inequality between the burden Im¬ 
posed and the benefit received as to amount to the 
arbitrary taking of property without compensation. 

The taking of property under the power of taxa¬ 
tion properly exercised does not constitute a taking 
without due process of law,*^® however great may be 


69. Me.—In re Opinion of the Jus¬ 
tices. 58 Me. 590. 

70. III.—Sears v. Chicago, 93 N.E. 
158, 247 Ill. 204, 139 Am.S.R. 319, 
20 Ann.Cas. 539. 

Pa.—Elder v. Elder, 100 A. 681, 256 
Pa. 139. 

12 C.J. p 1255 note 19. 

Validating and invalidating contracts 
see supra § $10. 

71. Ark.—Markle v. Hart, 191 S.W. 
24, 126 Ark. 416. 

Ky.—^Yeatman v. Day, 79 Ky. 186. 

12 C.J. p 1255 note 20. 

Chixative acts cannot cuxe want of 
authority to act at all 
As a general proposition, it is said 
that a jurisdictional defect in a judg¬ 
ment cannot be cured by retroactive 
legislation without denial of due 
process of law, while retroactive leg¬ 
islation designed to cure nonjuris- 
dictional or modal defects is within 
the constitutional power of the leg¬ 
islature. The doctrine is based on 
the sound principle that curative acts 
cannot cure want of authority to 
act at all, or validate or Infuse life 
into utterly void proceedings without 
. taking the property of one person 
and transferring it to another in 
violation of due process. 

TJiS.—Goddard v. Frazier, C.C.A.OkI., 


156 P.2d 938, certiorari denied 67 
S,Ct. 124, 329 U.S. 765, 91 L.Ed. 
659. 

72. Pa.—^Menges v. Dentler, 33 Pa 
495, 75 Am.D. 616. 

12 C.J. p 1255 note 22. 

73. Pa.—In re Alter, 7 Phila 529. 

74. Pa—^Lane v. Nelson, 79 Pa 407. 

12 C.J. p 1255 note 24, 

75. XJ.S,—^Kearney v. Taylor, N.J., 
15 How. 494, 14 L.,Ed. 787. 

12 C.J. p 1255 note 25. 

75.5 U.S.—Goddard v. Frazier, C.C. 
A.Okl., 166 F.2d 938, certiorari de¬ 
nied 67 S.Ct. 124, 329 U.S. 765, 91 
L.Ed. 659. 

76. U.S.—Lawrence v. State Tax 
Commission of Mississippi, Miss., 
62 S-Ct, 556, 286 U.S. 276, 76 L.Ed. 
1102, 87 A.L.R. 374—Susquehanna 
Power Co. v. State Tax Commis¬ 
sion of Maryland, Md., 51 S.Ct. 
434, 283 U.S. 291, 75 L.Ed. 1042. 

Ala—^Bonds v. State Dept, of Reve¬ 
nue, 49 So.2d 280, 254 Ala 653— 
Beeland Wholesale Co. v, Kauf¬ 
man, 174 So. 516, 234 Ala 249. 

Colo.—Corpus Juris cited in People 
v. Letford, 79 P.2d 274, 284, 102 
Cola 284. 

Fla—^Miami Transit Co. v. Amos, 156 
So. 279, 115 Fla 842. 
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Ga.—^Wright v. Central of Georgia 
Ry. Co., 91 S.E. 471, 146 Ga 406, 
reversed on other grounds Central 
of Georgia R. Co. v. Wright, 39 S. 
Ct. 181. 248 U.S. 525, 63 L.Ed. 401. 

Idaho.—State v. Leonardson, 9 P.2d 
1028, 51 Idaho 646. 

Kan.—Kansas Gas & Electric Co. v. 
Dalton, 46 P.2d 27, 142 Kan. 59. 

Md.—Diamond Match Co. v. State 
Tax Commission, 200 A, 365. 

Mass.—^Dowling v. Board of Asses¬ 
sors of City of Boston, 168 N.E. 
73, 268 Mass. 480. 

Mo.—^Brown v. State, 19 S.W.2d 12, 
323 Mo. 138. 

Neb.—^Eppley Hotels Co. v. City of 
Lincoln, 276 N.W. 196, 133 Neb. 
550, certiorari denied 58 S.Ct. 1045, 
304 U.S. 576, 82 L.Ed. 1540. 

Ohio.—City of Cleveland v. Ruple, 
200 N.E. 507, 130 Ohio St. 465, 103 
A.L.R. 853. 

Okl.—Carpenter v. Shaw, 272 P. 393, 
134 Okl. 29, reversed on other 
grounds 50 S.Ct 121, 280 U.S. 363, 
74 L.Ed. 478. 

S.D.—Corpus Juris quoted in Whee- 
lon V. South Dakota Land Settle¬ 
ment Board, 181 N.W. 369, 363, 43 
S.D. 551. 

Tex.—Geffert v. Torktown Independ¬ 
ent School Dist, Civ.App., 285 S- 
W. 845, reversed on other grounds. 
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the hardship or unequal the burden.'^'^ As applied to 
taxation, the requirements of uniformity and due 
process, under state and federal constitutions, are, 
for all practical purposes, the sameJ'^*5 The due 
process clause in the federal Constitution contains 
no specific limitation on the right of taxation in the 
states indeed, statements are to be found in 
judicial opinions to the effect that the due process 
clauses of the Fifth*^^ and Fourteenths^ Amend¬ 
ments of the federal Constitution, and similar pro¬ 
visions of the state constitutions,si have no refer- 
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ence to, and constitute no limitations on, the taxing 
power of the federal and state governnKints respec¬ 
tively. In view, however, of the large number of 
cases in which statutes and municipal ordinances 
relating to taxation have been declared void on the 
ground of violation of the due process guaranty, 
such statements must be considered too broad;®" 
nevertheless, without infringing the due process of 
law guaranty, the legislature may pass statutes, 
otherwise valid, determining the necessity of taxa¬ 
tion,®® selecting the subjects of taxation®^ and the 


Com.App., 290 S.'W*. 1083—Hill v. 
Smitliville Independent School 
Dist., Civ.App.^ 239 S.W. 987, affirm¬ 
ed, Com.App., 251 S.W. 209. 

12 C.J. P 1255 note 27—61 C.J. p 156 
note 4. 

Unemployment compensation acts 
see infra § 689(2). 

Sxdse tax on mxuxicipality 

State excise tax on municipalities 
engaged in business activities was 
held not invalid as taking property 
without due process. 

Wash.—City of Tacoma v. Tax Com¬ 
mission, 33 P.2d 899, 177 Wash. 
604. 

imposition TtiLder federal and state 
constitutions 

If the state may impose a tax un¬ 
der the due process of law clause of 
the federal Constitution, it may also 
do so under the state constitution, 
since the due process clause of the 
state constitution was not intended 
to be more restrictive than that of 
the federal Constitution. 

Minn.—State v. Northwest Airlines, 
7 N.W.2d 691, 213 Minn. 390. af¬ 
firmed 64 S.<Ct, 950, 322 U.S, 292, 88 
L.Ed. 1283, 153 A.L..R. 245. rehear¬ 
ing denied 65 S.Ct. 26, 323 U.S, 809, 
89 L.Ed. 645. 

Issuance of funding bonds 
Issuance of bonds to fund judg¬ 
ment on city warrants was held not 
to deny due process to taxpayer 
where there had been no arbitrary 
and unreasonable application of tax 
on taxpayer's property. 

Okl.—^Kansas City Southern Ry. Co. 
v. City of Heavener, 54 P.2d 165, 
175 Okl, 517. 

The Fourteenth Amendment is not 
Intended to prevent a state or munic- 
ll>ality from adjusting its system of 
taxation and administering its tax 
laws in all proper and reasonable 
ways. 

U.S.—^Hudson Motor Car Co. v. City 
of Detroit. aC.A.Mich., 138 F.2d 
574. 

77. U.S.—^International Harvester 
Co. V. Wisconsin Department of 
Taxation, Wis., 64 S.Ct. 1060, 322 
U.S. 435, 88 L.Ed. 1373—A. Mag- 
nano Co. V. Hamilton, Wash., 54 S. 
Ct 599. 292 U.S. 40, 78 L.Ed. 1109, 
Morton Salt Go. v. ’City of South 
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Hutchinson, C.C.A.Kan., 159 F.2d 
897—Hudson Motor Gar Co. v. City 
of Detroit, C.C.A.Mich., 136 F.2d 
574. 

Tex.—Slater v. Ellis County Levee 
Improvement Dist. No. 9, 36 S.W-2d 
1014, 120 Tex. 272. 

61 C.J. p 156 note 5. 

Absolute ei^uality is impracticable 
in taxation and is not required by the 
due process of law clause. 

Ill.—^Kocsis V. Chicago Park Dist., 
198 N.E. 847, 362 Ill. 24. 

77.5 N.C.—^Leonard v. Maxwell, 3 S. 

E. 2d 316. 216 N.C. 89, appeal dis¬ 
missed 60 S.Ct, 175, 308 U.S. 516, 
84 L.Ed. 439, 

Violation of one contravenes the 
other 

The questions of uniformity of 
taxation under the state constitution 
and denial of due process of the fed¬ 
eral Constitution, are fundamentally 
the same, and that which would vio¬ 
late one would generally contravene 
the other, though this does not mean 
that a statute may not be declared 
unconstitutional as violating a state 
constitution, although federal courts 
have held similar statutes not viola¬ 
tive of the federal constitution. 

Pa.—In re Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities, 27 A.2d 57, 345 Pa. 13G. 

78. U.S.—Green v. Frazier, N.D., 40 
S.Ct 499, 253 U.S. 233, 64 L.Ed. 
878. 

Colo.—City and County of Denver v. 

Lewin, 105 P.2d 854, 106 Colo. 331. 
FxtreuLely limited restrictions 

The Fourteenth Amendment impos¬ 
es only extremely limited restric¬ 
tions on the taxing power of a sov¬ 
ereign state. 

Xj.s.—Morton Salt Co. v. City of 
South Hutchinson, C.C.A.Kan., 169 

F. 2d 897, 

State jnrisdlction not withdrawn 
The Fourteenth Amendment did 
not withdraw from a state the tax¬ 
ing jurisdiction which it undoubted¬ 
ly possessed before the adoption of 
the Amendment, by conferring exclu¬ 
sive jurisdiction to tax on one state 
at the expense of the other. 

U.S.—Curry v. McCanless, Tenn., 59 
S.Ct. 900, 307 U.S. 357, 83 L.Ed, 
1339, 123 A.D.R. 162. 
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79. U.S.—^A. Magnano Co. v. Ham¬ 
ilton, Wash., 54 S.Ct. 599, 292 U.S. 
40, 78 L.Ed. 1109. 

Foley Securities Corp. v. C. I. R.. 

C. C.A.8, 106 F.2d 731—Neuss, Hes- 
slein & Co. v. Edwards, C.C.A.N.T., 
30 F.2d 620, certiorari denied 49 
S.Ct 513, 279 U.S. 872, 73 L-Ed. 
1008—^Anderson v. McNeir, C.C.A. 
N.Y., 16 F.2d 970, reversed on other 
grounds 48 S.Ct. 204, 275 U.a 577, 
72 L.Ed. 435. 

Louisville Provision Co. v. Glenn, 

D. C.Ky,, 18 F.Supp. 423, dismissed, 

C. C.A., 90 P.2d 1012—Rieder v. Ro- 
gan, D.C,Cal., 12 F.Supp. 307. 

Utah.—Garrett Freight Lines v. 
State Tax Commission, 135 P.2d 
523, 103 Utah 390, 146 A.L.R. 1003. 
12 C.J. p 1255 note 28. 

80. U.S.—^A. Magnano Co. v. HamiL 
ton, Wash., 54 S.Ct. 599, 292 U.S. 
40, 78 L,Ed. 1109. 

De Pauw University v. Brunk, 

D. C.MO., 53 F.2d 647, affirmed 52 
S.Ct 405, 285 U.S. 527, 76 L.Ed, 
924. 

Colo.—Corpns Ohris cited i& People 
ex rel. Rogers v. Let ford, 79 P.2d 
274, 284, 102 Colo. 284. 

N.T.—Security Building & Loan 
Ass’n V. City of Oswego, 18 N.T.S. 
2d 611, 269 App.Div, 42. affirmed 36 
N.E.2d 690, 286 N.T. 64$. 

Tex.—Interstate Forwarding Co. v. 
Vineyard, Civ.App., 3 S.W.2d 947, 
reversed on other grounds Inter¬ 
state Forwarding Co. v. Vinyard, 
49 S.W.2d 403, 121 Tex. 289. 

Utah.—Garrett Freight Lines v. 
State Tax Commission, 135 P.2d 
523, 103 Utah 390. 146 A.UIt. 1003. 
12 ajr. p 1255 note 29 
, 81. Colo.—Oorpus Juris died in 
People ex rel. Rogers v. Letford, 
79 P.2d 274, 284, 102 Colo. 284. 

61 C.J. p 166 note 3. 

82. U.S.—Neuss, HessXein & Co. v, 
Edwards. C.C.A.N.Y., 30 P.2d 620. 
certiorari denied 49 S.Ct. 513, 279 
U.S. 872, 73 L.Ed. 1008. 

83. U.S.—Risley v. Utica, aC,N.Y.. 
179 F. 875. 

N.Y.—People v. Lawrence, 41 N.T, 
137—People v. Brooklyn, 4 N.Y, 
419, 65 AimD. 266. 

84. U.S.—Carmichael v. Southern 
Coal ^ Coke Co., Ala., 57 &Ct. 868. 



§ 648 CONSTITUTIONAL LAW 

property on which taxes are to be levied,®^ and fix¬ 
ing the rate.^® So the legislature may impose taxes 
on chattels real as personalty,on the exercise of 
personal rights and privileges,^'^*® on membership 
in a board of trade or stock exchange,on mineral 
rights owned by others than the owners of the sur¬ 
face,®^ on mining royalties,^® on submerged lands of 
a power company constructing a dam under federal 

license,^!- mortgages,^^ mortgagor to the 

full value of the mortgaged land, without deduction 
of the mortgage debt from the valuation either of 
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the land or of the owner’s personal property,93 
or on special privileges in the nature of easements.®^ 
There is no constitutional objection to taxing the 
holders of stock in a corporation on the full value 
of their shares, and the corporation on the full val¬ 
ue of its property.^5 

Exercise of power. There is no doubt that the 
constitutional requirement of due process of law 
applies to tax proceedings,^6 and that the taxing 
power must be exercised so as not to deprive any 
person of property^7 or of liberty of contract with- 


301 U.S. 495, 81 L,.E(1 1245, 109 A. 
Li.R. 1327--Carmicliael v. Gulf 

States Paper Corporation, Ala., 67 
SjCt, 888, 301 U.S. 495, 81 L.Ed. 

1245, 109 A.Lr.R. 1327, modided on 
other grounds Carmichael v. Gulf 
States Paper Corporation, 57 S.Ct. 
674, 300 U.S. 644. 81 UEd. 858. 
Ga.—Davis v. Smith. 28 S.E.2d 148, 
197 Ga. 95, certiorari grranted 
Smith V. Davis, 64 S.Ct. 846, 321 
U.S. 761, 88 DEd. 1059, affirmed 65 

S.Ct. 157, 323 U.S. Ill, 89 L.Ed. 107. 

85. U.S.—Sanford v. Poe, Ohio, 17 

S.Ct. 305, 165 U.S. 194, 41 L.Ed. 

683. 

61 C.J. p 156 note 8. 

86. U.S.—Meriwether v. Garrett, 
Tenn., 102 U.S. 472, 26 L.Ed. 197, 

61 C.J. p 156 note 9. 

87. W.Va.—Harvey Coal, etc., Co. v. 
Dillon, 53 S.E. 928, 59 W.Va. 606, 6 
L.R,A.,Nr.S., 628. 

87.5 N.Y.—People ex rel. Moffett v. 
Bates, 93 N.T.S.2d 313, 276 App. 
Div. 38, affirmed 93 N.E.2d 494, 301 
NT.T. 697, certiorari denied 71 S.Ct. 
88, 340 U.S. 865, 95 L.Ed. 631. 

88:. U.S.—Rogers V. Hennepin Coun- ! 
ty. Minn., 36 S.Ct. 265, 240 U.S. ! 
184, 60 L.Ed. 594. ! 

Minn.—State v. McPhail, 145 N.W. 
108, 124 Minn, 398, 50 L.R.A..N.S., 1 
256, Ann.Cas.l915C 538. j 

88. U.S.—Downman v. Texas, 34 S, 
Ct. 62. 231 U.S. 353, 68 L.Ed. 264. 

61 C.J. p 157 note 12. 

90. U.S.—^Royal Mineral Ass’n v. 
Lord, D.C.Minn., 13 P.2d 227, af¬ 
firmed Lake Superior Consol. Iron 
Mines v. Lord, 46 S.Ct 627, 271 U. 
S. 577, 70 L.Ed. 1093. 

Minn.—Fraser v. Vermillion Mining 
Co., 221 N.W. 13, 175 Minn. 305, 
appeal dismissed Vermillion Min¬ 
ing Co. V. Fraser, 49 S.Ct. 93, 278 
U.S. 572, 73 L.Ed. 612. 

91. U.S.—Susauehanna Power Co. v. 
State Tax Commission of Mary¬ 
land, Md., 61 S.Ct 434, 283 U.S. 
291, 75 L-Ed. 1042. 

99. N.Y.—People v, Romier, 77 N.E. 
,1061, 185 N.T. 285. 

m U.S.—Paddell V. New York, N.T.. 


29 S.Ct. 139, 211 U.S. 446, 53 L.Ed. 
275. 16 Ann.Cas. 187. 

61 ax p 157 note 14. 

94- U.S.—^New York v. State Tax 
Comrs., N.Y., 25 S.Ct. 705, 199 U. 

S. 1, 50 L.Ed. 65, 4 Ann.Cas. 381. 

61 C.J. p 157 note 15. 

95. U.S.—Citizens" & Southern Nat. 
Bank v. City of Atlanta, C.C.A.Ga., 
53 P.2d 557. 

Kan.—^First Nat. Bank v. Moon, 170 
P. 33, 102 Kan. 334, L.R.A.1918C 
986. 

Ohio.—Ganson v. Heuck, 187 N.E. 27, 
j 45 Ohio App. 246. 

96. U.S.—Morton Salt Co. v. City of 
South Hutchinson, C.C.A.Kan., 169 
P.2d 897. 

Cal.—People v. Skinner, 115 P.2d 488, 
18 Cal.2d 349, 149 A.L.R. 299— 
McCreery v. McColgan, 110 P.2d 
1051, 17 Cal.2d 555, 133 A.L.R. 800. 
Colo.—City and County of Denver v. 

Lewin, 105 P.2d 854, 106 Colo. 331. 
N.T.—In re Watson's Estate, 174 N. 

T. S. 19, 186 App.Div. 48, reversed 
on other grounds 123 N.E. 758, 226 
N.Y. 384, reargument denied 125 N. 
E. 926, 227 N.T. 584, affirmed Wat¬ 
son V. State Comptroller of New 
York, 41 S.Ct. 43, 254 U.S. 122, 65 
L.Ed. 170. 

In re Schenectady Sewer Assess¬ 
ment, 236 N.Y.S. 455, 134 Misc. 810. 
61 C.X p 157 note 21. 
limits of Jurisdiction 

The limits of a state's legislative 
jurisdiction to tax, prescribed by the 
Fourteenth Amendment, must be as¬ 
certained by reference to the inci¬ 
dence of the tax on its objects rather 
than the ultimate thrust of economic 
benefits and burdens of transactions 
within state. 

U.S.—Connecticut General Life Ins. 
Co. V. Johnson, Cal., 58 S.Ct. 436, 
303 U.S. 77, 82 L.Ed. 673. 

97. U.S.—^Memphis & a Ry. Co. v. 
Pace, Miss., 61 S.Ct. IQg, 282 U.S. 
241, 75 L.E(i 315, 72 A,L.R. 1096. 

Sovereign Camp, W. O, W. v. Gil¬ 
lespie, CaA-Ark, ,87 F.2d 944, cer¬ 
tiorari denied Gillespie v. Sover¬ 
eign Camp, W. O, W., 57 S.Ct. 925, 
301 U.a 698, 81 L.Ed. 1353—Yell 
County, Ark v. Gillespie, C.C.A. 
Ark, 87 F.2d 944. certiorari denied 
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Gillespie v. Yell County, Ark 57 
S.Ct. 925, 301 U.S, 698, 81 LEd 
1353. ‘ ’ 

John A. Gebelein, Inc., v. Mil- 
boume, D.C.Md.. 12 F.Supp. 105. 
Ala.—Beeland Wholesale Co. v. Kauf¬ 
man, 174 So. 516, 234 Ala. 249, 
Fla.—City of Coral Gables v. State 
ex rel. Landis, 177 So. 290—State 
I ex rel. Attorney General v. City 
of Avon Park, 149 So. 409, 108 Fla. 
641, rehearing denied State ex rel. 
Davis V. City of Avon Park, 151 So. 
701, 117 Fla. 656, modified on other 
grounds 158 So. 169, 117 Fla. 665, 
98 A.L.R. 230. 

ICy.—Siler v. Board of Sup'rs of 
Whitley County, 298 S.W. 189, 221 
Ky. 100. 

Tenn.—Somerville v. McCormick, 187 
S.W.2d 785, 182 Tenn. 489. 

61 C.J. p 157 note 23. 

Double taxation 

(1) It has been held that the due 
process clause does not forbid dou¬ 
ble taxation, short of confiscation, or 
proceedings unconstitutional on other 
grounds. 

U.S.—Swiss Oil Corporation v. 
Shanks, Ky., 47 S.Ct 393, 273 U.S. 
407, 71 L.Ed- 709—Cream of WTieat 
Co. V. Grand Forks County, N.D., 
40 S.Ct. 558, 253 U.S. 325, 64 L.Ed. 
931—Ft Smith Lumber Co, v. 
State of Arkansas ex rel. Arbuckle, 
Ark, 40 S.Ct 304, 251 U.S. 532, 64 
L.Ed. 396. 

Ky.—Siler v. Board of Sup’rs of 
Whitley County. 298 SW. 189, 231 
Ky. 100. 

N.C.—Jamison v. City of Charlotte, 
80 S.E.2d 904, 239 N.C 682. 

Ohio.—Ganson v. Heuck, 187 N.E 27, 
45 Ohio App. 246. 

Pa.—Commonwealth v. Stewart, 12 
A.2d 444, 338 Pa. 9, affirmed Stew¬ 
art V. Commonwealth of Penn., 61 
S.Ct 445, 312 U.S. 649, 85 L-Ed. 
1101 . 

(2) However, in subsequent su¬ 
preme court cases it was strongly 
intimated that laws providing for 
double taxation contravene the con¬ 
stitutional amendment. 

U.S.—Senior v. Braden, Ohio, 56 S.Ct 
800, 296 U.S. 422. 79 L.Ed. 1520, 
100 A.L.R. 794—Baldwin v. Mis¬ 
souri, Mo., 50 S.Ct 436, 281 U.S. 
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out due process of law.^^ However, "due proc¬ 
ess’* in tax matters does not mean "judicial proc¬ 
ess,”® ® and it is uniformly held that judicial proce¬ 
dure is not required.^ The guaranty restricts only 
the manner in which the power to tax is exer¬ 
cised,- and requires only that the essentials of taxa¬ 
tion shall be observed in the taking of property,^ 
all other matters depending on the lawmaking power 
of the state, and being subject to be varied or 
changed as the legislative will of the state shall see 
fit to ordain.^ Thus, the due process clause is not 
a protection in all cases against unwise tax legisla¬ 
tion.^ Due process requires some definite link, 
some minimum connection, between a state and the 
person, property, or transaction it seeks to tax.5*5 
One’s property should not be taken under the guise 
of taxation unless the taxing power is exercised by 
the government and not by private individuals.^*^^ 

Due process does not require that a citizen be 
given the right to be heard against the power of 


CONSTmmONAL LAW § 648 

the state or its governmental agencies to levy and 
collect taxes for a public purpose;® hence levy of 
such a tax without affording taxpayers an oppor¬ 
tunity to be heard other than through their repre¬ 
sentatives in the legislature and in the courts to 
test any part of the law does not contravene the 
due process clause.'^ A law, however, which denies 
the taxpayer the right to be heard as to whether the 
purpose is public or as to the lawfulness and proper 
apportionment of the tax against his property 
is unconstitutional.® Questions relating to notice 
and hearing required in the assessment and collec¬ 
tion of taxes are treated infra §§ 650-^52. 

Exceeding power or illegal taxation. The exac¬ 
tion of a tax which the state is without power to 
impose is a taking of property without due process 
of law;® and it makes no difference that the law 
was assented to by a majority of the voters.^® The 
legislature may exceed its power of taxation be- 


686, 74 L.Ed. 1056, 72 A.L.R. 1303— 
Farmers" Loaai & Trust Co. v. State 
of Minnesota, Minn., 50 S.Ct. 98, 
280 U.S. 204, 74 L.Ed. 371, 65 A.L.R. 
1000. 

(3) Tlius a tax measured by in¬ 
come from beneficial interests evi¬ 
denced by transferable certificates 
entitling holder to certain portions 
of rents from specified tracts of land, 
including both domestic ajid foreign 
lands, covered by separate declara¬ 
tions of trust and assessed for cus¬ 
tomary taxes in name of legal own¬ 
er or lessee according to local law, 
was laid on "interest In land,"* and 
hence invalid, as against contention 
that beneficiary’s interest was spe¬ 
cies of intangible personalty consist¬ 
ing of bundle of equitable choses in 
action.—Senior v. Braden, supra. 

(4) In a later supreme court case 
it has been stated that the Four¬ 
teenth Amendment no more forbids 
double taxation than it does doubling 
the amount of a tax, short of con¬ 
fiscation or proceedings unconstitu¬ 
tional on other grounds. 

CT.S.—Illinois Cent. R. Co. v. State 
of Minnesota, 60 S.Ct. 419, 309 U. 
S. 157, 84 L.Ed. 670, rehearing de¬ 
nied Illinois C. R. Co. v. State of 
Minru 60 S.Ct. 585, 309 U.S. 695, 
84 L.Ed. 1035. 

98. Idaho.—^Hyatt v. Blackwell 
Lumber Co., 173 P, 1083, 31 Idaho 
452, 1 ALR. 1663. 

Statute held valid 

Statute providing for publication 
in Chicsigo newspaper of annual ap¬ 
propriation bill of couhty for taxes. 
DL—People v. Bay, 115 N.E. 732,.277 
IlL 543. 

99, U.S.—PauleV V. State of Califor¬ 
nia, aCJLCal., 75 F.2d 120, follow¬ 


ed in Laugham v. State of Califor¬ 
nia, C.C.A.Cal., 77 F.2d 1005. 

1. U.S.—^Dukich V. Blair, B-C.Wash., 
3 P.2d 302, appeal dismissed Blair 
V. Dukich, 46 S.Ct. 469, 270 U.S. 
670, 70 L.Ed. 791. 

61 C.J. p 1011 note 34. 

2. U.S.—^De Pauw University v. 
Bnink, B.C.Mo., 53 P.2d 647, affirm¬ 
ed 52 S.Ct. 405, 285 U.S. 527, 76 L. 
Ed. 924. 

3. N.M.—^Hutchens v. Jackson, 23 P. 
2d 355, 37 N.M. 325. 

61 C.J. p 157 note 24. 

4. N.M.—Maxwell v. Page, 168 P. 
492, 23 N.M. 356, 6 A.L.R. 155. 

Boad tax 

Whether road tax shall be state 
wide or confined to county or local 
district, and whether it shall be laid 
generally on all property or only on 
property specially benefited, are mat¬ 
ters in discretion of state not con¬ 
trolled by due process clause. 

U.S.—^Memphis & C. Ry. Co. v. Pace, 
Miss., 51 S.Ct. 108, 282 U.S. 241, 
75 L.Ed. 315, 72 A.L.R. 1096. 

5- U.S.—^International Harvester Co. 

V. Wisconsin Department of Tax¬ 
ation. U.S.Wis., 64 S.Ct. 1060, 322 
US. 435, 88 L.Bd. 1373. 

Ky,—Siler v. Board of Sup’rs of 
Whitley County, 298 S.W. 189, 221 
Ky. 100. 

5.5 US.—Miller Bros. Co. v. State 
of Maryland, 74 S.Ct. 635, 347 U 

S. 340, 98 L.Ed. 744, rehearing de¬ 
nied 74 S.Ct 708, 347 U.S. 964, 98 
L,Ed. 1106. 

5.10 Pa.—Supervisors of Manheim 
Tp., Lancaster County, v. Work¬ 
man, 38 A-2d 273, 350 Pa. 168. 

6 . Mo.—Garden of Eden Drainage 
Dist V, Bartlett Trust Co., 60 S. 
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W.2d 627, 330 Mo. 554, 84 A.L.R. 
1078. 

Pa«—Hartman v. Columbia Malleable 
Castings Corp., 62 A.2d 406, 164 
Pa.Super. 1. 

7- Ga,—Beckham v. Gallemore, 93 S. 

E. 884, 147 Ga 323. 

Ill.—^People V, Cleveland, C. C. & St. 
L. Ry. Co., 121 N.E. 737, 286 111. 
414—People V. Wabash Ry. Co., 121 
N.E. 737, 286 Ill. 399—People v. 
Chicago & N. W. R. Co., 121 N.E. 
731, 286 Ill. 384. 

Ind.--Wright V. House, 121 N.E. 433, 
188 Ind. 247. 

Pa—^Hartman v, Columbia Malleable 
Castings Corp., 63 A.2d 406, 161 
PaSuper. 1. 

8 . Mo.—Garden of Eden Drainage 
Dist. V. Bartlett Trust Ca, 50 S.W. 
2d 627, 330 Mo. 554, 84 A-L.R. 1078. 

9. Mich.—^People v. State Treasurer, 
23 Mich. 499. 

Minn.—State v. Northwest Airlines, 
7 N.W.2d 691, 213 Minn. 395, af¬ 
firmed 64 S.Ct 950, 322 US. 292, 
88 L.Bd. 1283, 153 A.LR. 245, re¬ 
hearing denied 65 S.Ct. 26, 323 
US. 809, 89 L.Ed. 645. 

Va—Commonwealth v. Morris, 86 S. 

E.2d 135, 196 Va 868. 

61 CJ. p 157 note 27. 

Pretext of taxation. 

Seizure of property by the state 
under pretext of taxation when there 
is no jurisdiction or iKJwer to tax is 
simple confiscation and a denial of 
due process of law. 

U.S.—Miller Bros, Co. v. State of 
Maryland, Md., 74 S.Ct 535, 347 U.S. 
340, 98 L.Ed. 744, rehearing denied 
74 S.Ct. 708, 347 US. $64. 98 LEd. 
1106. 

10. Mich.‘—Anderson v. Hill, 20 N. 

W. 549, 54 Mich. 477, 
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cause the particular exaction imposed is not within 
the scope of that power as vested in it by the con¬ 
stitution, or because the statute, in laying a tax 
within the scope of that power, lays it in such man¬ 
ner or for such purpose as to violate some provi¬ 
sion of the constitution.^! Illegal taxation is cer¬ 
tainly a deprivation of property without due proc¬ 
ess of law,!2 and the levying of a tax which is 
palpably arbitrary,'!^ or which discriminates against 
the taxpayer,!^ as by requiring him to pay taxes 
on the property of another,!5 is a taking of property 
without due process of law. So taxation of a non- 
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resident over whom the state has no jurisdiction is 
an unconstitutional taking of property and a 
statute requiring school districts to furnish instruc¬ 
tion to nonresidents for less than cost deprives tax¬ 
payers of such districts of their property without 
due process.!^ However, a tax will be held to 
violate the guaranty only where it proposes or clear¬ 
ly results in such flagrant and palpable inequality 
between the burden imposed and the benefit received 
as to amount to the arbitrary taking of property 
without compensation,!^ or where it attempts to 


11. Conn.—^Appeal of Nettleton, 56 
A. 565, 76 Conn. 235. 

12. U.S.—Lioeb V. Board of Ed. of 
City of Chicago, D.C.III., 103 F. 
Supp. S76, reversed on other 
grounds, C.A., 203 F.2d 775. 

JT. & A. Freiberg Co. v. Dawson, 
D.C.Ky, 274 F. 420, affirmed Daw¬ 
son V. Kentucky Distilleries & 
Warehouse Co., 41 S.Ct. 272, 255 
U.S. 288, 65 L.Ed, 638. 

Ky.—Reeves v. Service Lines, 164 
S.W.2d 593, 291 Ky. 410. 

I/a,—Bunkie Brick Works v. Avo¬ 
yelles Police Jury, 37 So. 970, 113 
La. 1062. 

13. U.S.—Memphis & C. Ry. Co. v. 
Pace, Miss., 51 S.Ct, 108, 282 U.S. 
241, 75 L.Ed. 315, 72 A.L.R. 1096. 

K.Y.—^People ex rel. Best & Co. v. 
Graves, 193 K.B. 259, 265 N.Y, 431. 
federal statute passed under tax¬ 
ing power may be so arbitrary and 
capricious as to violate due process 
clause. 

U.S.—Heiner v, Donnan, Pa., 52 S. 
Ct. 358. 285 U.S. 312. 76 L.Ed. 772 
•—Blodgett V. Holden, Mich., 48 S. 
Ct. 105, 275 U.S, 142. 72 L.Ed. 206 
—Nichols V. Coolidge, Mass., 47 S. 
Ct 710, 274 U.S. 531, 71 L.Ed. 1184, 
52 A.L.R. 1081. 

Alton R. Co. V. Railroad Retire¬ 
ment Board, D.C.D.C,, 16 F.Supp. 
955. 

14^ U.S.—Bivins v. Board of Com’rs 
of Wabaunsee County, Kan., C.C.A., 
66 P.2d 351. 

S.C.—Moseley v. Welch. 39 S.E.2d 
133, 209 S.C. 19. 

Tex.—^Weatherly Independent School 
Dist. V. Hughes, Civ.App., 41 S.W. 
2d 445. 

Seizure for another’s benefit 

(1) If tax seizes property for an¬ 
other’s benefit Is-w authorizing tax 
is void. 

Conn.—^Montgomery v. Town of 
Branford, 147 A. 9, 109 Conn. 388. 

(2) Thus an act requiring others 
than residents or property owners to 
contribute to the discharge of a 
town’s indebtedness was held uncon¬ 
stitutional. 

Tenn.—^Edwards v. Davis, 24i S.W. 
359, 146 Texm. 615. 


15- U.S.—^Hoeper v. Tax Commission 
of Wisconsin. Wis., 52 S.Ct 120, 284 
U.S. 206, 76 L.Ed. 248, 78 A.L.R. 346, 
conformed to 240 N.W. 847, 207 
Wis. 208. 

Ariz.—State Tax Commission v. 

Shattuck, 38 P.2d 631, 44 Ariz. 379. 
S.C.—Moseley v. Welch, 39 S.E.2d 
133,'209 S.a 19. 

Wis.—Minneapolis St. P. & S. S, M. 
Ry. Co. V. Henry, 255 N.W. 896, 
216 Wis. 668. 

£lfe and future estates 
Under a will devising a life es¬ 
tate in realty to an individual with 
remainder to the government to help 
liquidate the national debt, state 
could tax the life estate but could 
not tax the future estate, and tax 
I upon the whole title was unenforce¬ 
able against the life tenant since to 
subject the rents and income would 
be discriminatory and lacking in due 
process. 

Ohio.—O'Brien v. Givens, 109 N.E.2d 
293, 91 Ohio App. 549. 

After loss of possesslou 

<1) If statute concerning eminent 
domain proceedings by state author¬ 
ities seeks to compel an owner of 
land taken in eminent domain pro¬ 
ceedings to pay taxes on land be¬ 
tween date when owner loses posses¬ 
sion and date when he receives pay¬ 
ment of amount ultimately awarded 
to him as compensation for land, so 
much of statute as attempts to reach 
such result is unconstitutional as 
violating due process of law clauses 
of state and federal constitutions. 
U.S.—^In re South Carolina Public 
Service Authority, D.C.S.C., 37 F. 
Supp. 28, reversed on other 
grounds, C.C.A., South Carolina 
Public Service Authority v. 11,754.8 
Acres of Land, More or Less in 
Berkeley County, 123 F.2d 738. 

(2) Where government occupied 
military academy campus under emi¬ 
nent domain proceedings, an attempt 
to tax premises to academy on the¬ 
ory that premises were rented was 
invalid as depriving academy of 
property without due process of law. 
Fla.—^Riverside Military Academy v. 
Watkins, 19 So.2d 870, 165 Fla. 283. 
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16. Miss.—^Reichman-Crosby Co. v. 

Stone, 37 So.2d 22, 204 Miss. 123. 
Wis.—State ex reL Proedtert Grain 
& Malting Co. v. Tax Commission 
of Wisconsin, 265 N.W. 672, 221 
Wis. 225, 104 A.L.R. 1478, rehear¬ 
ing denied 267 N.W. 62, 221 Wis 
i 225, 104 A.L.R. 1478. 

117- Tex.—City of Dallas v. Love, 
Civ.App., 23 S.W. 2d 431, affirmed 
Love V. City of Dallas, 40 S.W.2d 
20, 120 Tex. 351. 

18. U.S.—^Al. Magnano Ca v, Hamil¬ 
ton, Wash., 64 S.Ct. 599, 292 U.S. 
40, 78 L.Ed. 1109—Missouri Pac. R. 
Co. V. Western Crawford Road Im¬ 
provement Dist., Ark., 45 S.Ct. 31, 
266 U.S. 187, 69 L.Ed. 237. 

Morton Salt Co. v. City of South 
Hutchinson, C.C.A.KaiL, 159 F.2d 
897—South Porto Rico Sugar Co. 
V. Buscaglia, C.C.A.Puerto Rico, 
154 F.2d 96, followed in Standard 
Oil Co. (N. J.) V. Tax Court of 
Puerto Rico, 154 P.2d 293, two cas¬ 
es—Hudson Motor Car Co. v. City 
of Detroit, C.C.A.Mich., 136 F.2d 
574. 

Ind.—Walgreen Co. v. Gross Income 
Tax Division, 75 N.E.2d 784, 225 
Ind. 418, 1 A.D.R.2d 1014. 

N.D.—State ex rel. Haggart v. Nich¬ 
ols, 265 N.W. 859, 66 N.D. 355. 
S.C.—Sanders v. Greater Greenville 
Sewer Dist, 44 S.B.2d 185, 211 S.C 
141. 

61 C.J. p 168 note 33. 

Special benefit 

As regards due process, taxing 
power does not depend on taxpayer’s 
enjoyment of any special benefit 
from use of funds raised by taxa¬ 
tion. 

U.S.—American Airways v. Grosjean, 
D.C.La, 3 F.Supp. 996, afflnned 54 
S.Ct 129, 290 U.S, 596, 78 L.Ed. 524. 
Tax statutes or ordinances held valid 
(1) Ad valorem school tax on oil 
in tanks. 

U.S.—Gulf Refining Co. of Louisiana 
V. Phillips, C.C.A.L»a., 11 F.2d 967, 
certiorari denied 47 S.Ct 93, 273 
U.S. 697, 71 L.Ed. 845—Gulf Re¬ 
fining Co. of Louisiana v. ^indlin. 
aC.A.La., 11 F.2d 967, certiorari 
denied 47 S.Ct 93, 273 U.S. 697, 
71 L.EiL 845. 
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raise money for a private use,'^^ or for a public use 
by methods which are contrary to common right 20 

The test of whether a tax law violates the due 
process clause is whether it bears some fiscal rela¬ 
tion to the protection, opportunities, and benefits 
given by the state,or, in other words, whether 
the state has given anything for which it can ask 
a return.^^-^® 
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Delegation of power. Political subdivisions may 
be clothed by the legislature of the state with power 
of taxation for certain specified purposes, and 
within certain specified limits, without infringing 
the due process clause of the federal or state con¬ 
stitutions,although it has been held that the leg¬ 
islature cannot authorize a municipal corporation 
to levy a tax for revenue on businesses not carried 
on within its corporate limits.22 As to due process, 


(2) ITnemployment compensation 
acts see infra § 689 (2). 

(3) General tax. not in proportion 
to benefits, on the property in a per¬ 
manent road division, for highway 
Improvements therein. 

Cal.— Anaheim Sugar Co. v. Orange 
County, 183 P. 809, 181 CaL 212. 

(4) As applied to rail carrier, tax 
on storage of gasoline, tax to be 
used solely in construction and main¬ 
tenance of highway system in state. 
U.S.—Nashville, C. & St. L. Ry. v. 

Wallace, Tenn., 52 S.Ct. 345, 288 
U.S. 249, 77 L.Ed. 730, 87 A.KR. 
1191. 

<5) Tax on property of a railroad 
company for the construction of a 
contemplated highway which brings 
harm to the railroad in resulting 
competition, as by motor vehicles. 
U.s, —"Wight V. Police Jury of Par¬ 
ish of Avoyelles,. C.C.A-La., 264 
F. 705. 

(6) Statute imposing a three per 
cent gross income tax by city against 
transit companies. 

N.Y.—^New York Rapid Transit Cor¬ 
poration v. City of New York, 9 
N.R2d 858, 276 N.Y. 258, followed 
in Brooklyn & Queens Transit Cor¬ 
poration V. City of New York, 11 
N.E.2d 293, 275 N.Y. 454, affirmed 
68 S.Ct. 721, 303 U.S. 573. 82 L.Ed. 
1024, rehearing denied 58 S.Ct. 939, 
two cases, 304 U.S. 588, 82 L.Ed. 
1548. 

(7) Statute imposing liability on 
taxpayer to make up deficiency in ad 
valorem tax and special assessment 
imposed at same time, and statute 
making paving bonds general obliga¬ 
tions of city and imposing ad valor¬ 
em tax therefor. 

Fla—Klemm v. Davenport, 129 So. 
904, 100 Fla 627, 70 A.L.R. 156. 

(8) Statutes imposing gross earn¬ 
ings taxes. 

Kan.—^Associated Ry. Equipment 
Owners v. Wilson, 208 P.2d 604, 
167 Kan. 608. 

Minn.—State v. Railway Express 
Agency, 299 N.W. 657, 210 Minn. 
556. 

(9) Occupation tax statuta 

Tex.—Texas Consol. Transp. Co. v. 
State, Civ.App., 210 S.W.2d 891, 
error refused. 

<10) Act creating office of county 
attorney for certain counties and 


providing for collection by county 
attorney of fees allowed as attor¬ 
neys’ fees for collection of delinquent 
taxes. 

Tenn.—^Williams v. Mabry, 141 S.W. 
2d 481, 176 Tenn. 343. 

(11) Statute establishing advertis¬ 
ing tax districts in certain county 
and authorizing board of county com¬ 
missioners to collect annually a spe¬ 
cial tax on taxable property therein. 
Fla.—Miller v. Ryan, 54 So.2d 60. 

(12) A tax levied on interisland 
navigation company by Hawaii. 

U.S.—Inter-Island Steam Nav. Co. v. 

Territory of Hawaii, by Public 
Utilities Commission of Hawaii, 
Hawaii. 59 S.Ct. 202, 305 U.S. 306, 
83 L.Ed. 189. 

(13) Statute providing for consoli¬ 
dation of all special tax school dis¬ 
tricts of Dade county Into one dis¬ 
trict and providing that all proper¬ 
ty and assets of the several tax dis¬ 
tricts shall become property of con¬ 
solidated district. 

Fla.—Fowler v. Turner, 26 So. 2d 
792, 157 Fla. 629. 

(14) The Social Security Enabling 
Act does not violate due process 
clauses of state and federal Consti¬ 
tutions because it authorizes inclu¬ 
sion of state instrumentalities which 
have no power to levy taxes. 

Ill.—^Antle V. Tuchbreiter. Ill N.E. 
2d 836, 414 Ill. 671. 

(15) Various other statutes or or¬ 
dinances have been held valid. 

Kan.—^Board of Com’rs of Sedgwick 

County V. Robb, 199 P.2d 530, 166 | 
Kan, 122, appeal dismissed Big | 
Slough Drainage Dist, of Sedg- | 
wick County, Kan. v. Board of 
County Com’rs of Sedgwick Coun¬ 
ty. Kan., 69 S.Ct, 893, 336 U.S. 957, 
93 L.Ed. 1110. 

N.Y.—O'Flynn v. Village of East 
Rochester. 54 N.E.2d 343, 292 N.Y. 
156, certiorari denied 65 S.Ct. 89, 
323 U.S. 713, 89 KEd. 574. 

Pa.—Smith v. Messner, Com.Pl., 63 
Dauph.Co. 21, reversed on other 
grounds 92 A.2d 417, 372 Pa. 60 
—Sablosky v. Messner, Com.Pl., 63 
Dauph.Co. 10, affirmed 92 A.2d 411, 
372 Pa, 47. 

19. Iowa.—McLfOland v. Marshall 
County, 201 N.W, 401, 203 N.W. 
1, 199 Iowa 1232. 

jilass.—City of Chelsea v. Treasurer 
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and Receiver General, 130 N.E. 397, 
237 Mass. 422. 

20. Mass.—City of Chelsea v. Treas¬ 
urer and Receiver General, supra. 

61 C.J. p loS note 35. 

20.5 U.S.—Braniff Airways v. Ne¬ 
braska State Bd. of Equalization 
and Assessment, Neb., 74 S.Ct, 757, 
347 U.S. 590, 98 L-Ed. 667, rehear¬ 
ing denied 75 S.Ct. 18. 348 U.S. 
852, 99 L.Ed. 671—Ott v. Mississip¬ 
pi Val. Barge Line Co., La., 69 
S.Ct. 432, 336 U.S. 139. 93 L.Ed. 
585, rehearing denied 69 S.Ct. 653, 
336 U.S. 928, 93 L.Ed. 1089—State 
of Wisconsin v. J, C. Penney Co., 
Wis., 61 S.Ct. 246, 311 U.S. 435. 
85 L.Ed. 267. 

Morton Salt Co. v. City of South 
Hutchinson, aC.A.Kan., 159 P.2d 
897. 

Mich.—Cleveland-Cliffs Iron Co. v. 
State of Mich., Dept, of Revenue, 
45 N.W.2d 46, 329 Mich. 225. 

2aio U.S.—State of Wisconsin v. 
J. C. Penney Co.. Wis., 61 S.Ct. 246, 
311 U.S. 435, 85 L.Ed. 267. 

Mich.—Cleveland-CIifCs Iron Co. v. 
State of Mich., Dept, of Revenue. 
45 N.W.2d 46, 329 Mich. 225. 
Special or general tax 
Whether an exaction levied by the 
state is in the form of a special as¬ 
sessment or a general tax for the 
general welfare, the constitutional 
test is always whether anything is 
given or offered for what is taken. 
U.S.—Morton Salt Co. v. City of 
South Hutchinson, C.C.A.Kan., 159 
P.2d 897. 

21. Ga.—Beckham v. Gallemore. 33 
&E. 884, 147 Gsu 323. 

Ill.—People ex rel. Royal v. Cain, 
101 N.E.2d 74. 410 Ill. 39. 

Mich.—Thoman v. City of Lansing, 
24 N.W.2d 213, 315 Mich. 666. 

Pa,—^English v. School Dist. of Rob¬ 
inson Tp., 55 A.2d 803, 358 Pa. 45. 
Tenn.—Nashville, G. & St. L. Ry. v. 
Marshall County, 30 S.W.2d 268, 
161 Tenn. 236, 

61 C.J. p 157 note 17. 

Annexed property 
Levy of tax at municipal rate on 
property annexed to city after lien 
attached does not deny due process. 
Ohio.—City of Cincinnati v. Roettker, 
180 N.E. 907, 41 Ohio App. 269. 

22. Ala—^White v. City of Decatur, 
144 So. 873. 225 Ala 646, 
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the creation of a taxing district is a legislative 
function,and a hearing as to the necessity for 
the creation of the district^^ or notice to owners of 
inclusion therein^S is not required as prerequisite 
to a general tax for public purposes. Neither is 
the due process clause violated by a statute which 
purports to validate all elections for the organiza¬ 
tion of school districts^® and which validates acts 
of illegally organized districts in levying a school 
tax.27 Unnatural and unreasonable inclusion of 
unbenefited lands within the district, however, may 
amount to the taking of property without due proc¬ 
ess of iaw.^ 

A delegation of mere ministerial power to ap- 
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ply tax legislation is not a denial of due process of 
law,however difficult of application the law mar 
be.30 ^ 

b. Determination of Question of Existence of 
Due Process 

A statute imposing a tax is to be tested by its prac- 
tical operation in determining whether or not it tg a 
deprivation of due process. 

A Statute imposing a tax is to be tested by its 
substance, its essential and practical operation, in 
determining whether or not it is a deprivation of 
due process,91 rather than by its form or local char- 
acterization.92 The controlling test is to be found 


City of Prichard v. Harold, 186 
So. 450, 28 AIa.App. 235, certiorari 
denied 18S So. 604, 237 Ala. 277, 

23. Wis.—Paul V. Town of Green¬ 
field, 232 N.W. 770, 202 Wis. 257. 

24. Cal.—In re Bonds of Orosi Pub¬ 
lic Utility Uist., 235 P. 1004, 196 
Cal. 43. 

Oa—Beckham v. Gallemore, 93 S.E. 
884. 147 Gsl 323. 

25. Mass.—City of Chelsea v. Treas¬ 
urer and Keceiver General, 130 N. 
E. 397, 237 Mass. 422. 

Wia—^Paul v. Town of Greenfield, 
232 N.W. 770, 202 Wis. 257. 

26. Ill.—-Pishex v. Fay, 122 N.E. 811, 
238 IlL 11. 

27. III.—People V. Pittsburg-h, C, 
C. & St K R. Co„ 119 N.E. 914, 284 
III. 87. 

Validaticm. pending suit 

Statute validating all consolidated 
school districts in operation more 
than two years, passed while suit 
was pending to have school district 
declared void and to enjoin collection 
of tax and before judgment, which 
excepted from its operation any such 
district which had been declared in- , 
valid by court of competent Jurisdic- j 
tion, was held not to interfere with 
due process by taking away existing 
right not to pay tax Involved- 
Miss.—^Tow V. Tishomingo County 
School Board, 172 So. 303, 177 Miss- 
821. 

28. U.S.—Paducah-Illinois R. Co. v. 
Graham, E-CKy., 46 P.2d 806. 

Fla.—State ex rel. Davis v. City of 
Largo, 149 So. 420, 110 Pla. 21— 
State ex reL Attorney General v. 
City of Avon Park, 149 So. 409, 
108 Fla 641, rehearing denied 
State ex rel. Davis v. City of Avon 
Park, 151 So. 701. 117 WIsl 556. 
modifled on other grounds 158 So. 
169. 117 Fla 565. 98 A,L.R. 230. 

sa, U*S»—City of Boston v. Jackson. 
Hass., 43 SXJt, 129. 260 U-S. S09, 67 
li-Ed. 274. 

Artz,-—Ogieeby v. Chandler, 288 P. 
1034, 37 Arts. D 


Or.—^Weinacht v. Bower, 14 P.2d 622, 
140 Or. 627. 

61 C.J. p 157 note 18. 

30. N.T.—People ex rel. Broderick 
V. Goldfogle, 205 N.Y.S. 870. 123 
Misc. 399, affirmed 211 N.Y.S. 85, 

213 App.Div. 677, affirmed 152 N. 
E. 418, 242 N.Y. 540, 

61 C.J. p 157 note 19. 

31- U.S.—St. Louis Southwestern 
Ry. Co, V. State of Arkansas, Ark., 
35 S.Ct. 99, 235 U.S. 350, 69 L.Ed. 
266. 

Ky.—City of Louisville v. Sebree, 

214 S.W.2d 248, 308 Ky. 420. 

61 C.J. p 158 note 36. 

Retroactive application 

(1) In determining whether retro¬ 
active application of tax law would 
amount to deprivation of property 
without due process, nature of tax 
and nature of acts or conditions an¬ 
tedating tax must be considered. 

I N.Y.—People ex rel. Best & Co, v. 
Graves, 193 N.E. 259, 265 N.Y. 431. 

(2) A tax is not necessarily in 
violation of the due process clause 
of the constitution because it is ret¬ 
roactive. 

U.S,—Welch V. Henry, Wis., 69 S.Ct, 1 
121, 305 U.S. 134, 83 L.Ed. 87, 118 
A-I-uR, 1142, rehearing denied 59 S. 
Ct. 250. 305 U.S. 875, 83 L.Ed. 437. 

Campbell-Fairbanks Expositions 
V, U. S.. D.CMass., 53 F.Supp. 331. 
D.C.—^Neild v. District of Columbia, 
110 F.2d 246, 71 App.D.C. 306. 

(3) On question whether a retroac¬ 
tive tax denies due process of law, 
it is necessary in each case to con¬ 
sider the nature of the tax and the 
circumstances In which it is laid be¬ 
fore it can be said that its retroac¬ 
tive application is so harsh ctnd op¬ 
pressive as to transgress the consti¬ 
tutional limitation. 

U.S.—^Welch V, Henry, supra. 

D.C—^Neild v. District of Columbia, 
110 F.2d 246, 71 App.D.C. 306. 

(4> When a tax is imposed fot 
support of the general government, 
if the tax is novel in Character a ret¬ 
roactive application may be subject 
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to constitutional objection as being 
violative of due process of law. 
Wash.—^Bates v. McLeod, 120 P 
472, 11 Wash.2d 648. 

C5> Imposition of tax held not to 
deny due process even though ft 
might have retroactive operation. 
U.S.—Campbell-Fairbanks Bxjjosi- 

tions V. U. S., D.C.Mass., 53 F.Supp 
331. 

Cal.—American States Water Service 
Co. of California v. Johnson, 88 
P.2d 770, 31 Cal.App.2d 606. 

N.Y.—^People ex rel- Haim v. Chap¬ 
man, 80 N.Y.S.2d 836, 274 App. 
Div. 132, 

(6) Where transfer tax was re¬ 
pealed by subsequent statute, any 
law thereafter enacted which pur¬ 
ported to tax the corpus of an ex¬ 
isting irrevocable inter vivos trust 

! would be retroactive and in vfola- 
tion of due process clause of federal 
and state constitutions, 

N.Y.—^In re Van Wagenen'a Estate. 
11 N.Y.S.2d 327, 170 Misc. 829. af¬ 
firmed 16 N.Y.S.2d 296, 258 App. 
Div. 846. 

(7) A tax may not be retroactively 
applied beyond year of general leg¬ 
islative session immediately preced¬ 
ing that of its enactment without 
violating due process requirements. 
Fa.—Commonwealth v. Budd Co., ICS 

A-2d 563, appeal dismissed 75 S.Ct. 
782, 349 U.& 936, 99 L.E(L 1248. 

3^ U.S.—^International Paper Co. v. 
Massachusetts, Mass., 38 S.Ct 292. 
246 U.S. 135, 62 ILEd. 624. Ann-Cas, 
1918C 617. 

61 C.J. p 158 note 37. 

“Our concern is with realities, not 
nomenclature.*' 

U.S.—Senior v. Braden, Ohio, 65 S. 
Ct 800, 802, 295 U.a 422, 79 UEd. 
1520, 100 A.L.R. 794. 

Refinements of title not controlling 
RaQnements of title are without 
controlling force when unambiguous 
tax statute is assailed by taxpayer as 
unreasonable and arbitrary, question 
being whether concept of ownership 
reflected in statute is one that m- 
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in the operation and effect of the law as applied 
and enforced by the state.jn accordance with 
the general rule stated supra § 98, a statute impos¬ 
ing a tax or regulating taxation^^ and proceedings 
thereunder^s will be construed, wherever possible, 
so as not to violate the due process clause. Every 
presumption is indulged, as in other cases, in favor 
of the validity of the act^s 

c. Olassif cation and AppoitioiimeiLt 

Reasonable classification for purposes of taxation 
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and the Imposition of different rates on different classes 
do not constitute a denial of due process* 

A rigid rule of equality of taxation is not imposed 
on a state by due process,and the constitutional 
provision does not require that taxes be so imposed 
as to keep all taxpayers at industrial and commercial 
parity,^* but proper classification is usually a deter¬ 
mining factor in passing on the validity of tax 
legislation.^^ Reasonable classification for purpos¬ 
es of taxation and the imposition of different rates 
on different classes do not constitute a denial of 
due process.^® Thus, banks, including both state 


lightened legislator might act on 
without aJfront to justice. 

—Burnet v. Wells, 53 S.Gt. 761, 
289 U.S. 670, 77 L.Ed. 1439. 

Heffelfinger v. Commissioner of 
Internal Revenue, C.C.A-, 87 F.2d 
991, 109 A.Lr.R. 1045, certiorari de¬ 
nied 58 S.Ct. 10, 302 U.S. 690, 82 
Xj.Bd. 533. 

lieglslative definition, form, or label 
Whether a tax is so arbitrary, un¬ 
equal, and discriminatory as to 
deny due process does not depend on 
Its legislative definition, form, or la¬ 
bel. 

U.g, —State of Wisconsin v. J. C. 
Penney Co., Wis., 61 S.Ct. 246. 311 
U.S. 435, 85 L.Ed. 267. 

Morton Salt Co. v. City of South 
Hutchinson, C.C.A.Kan., 159 F.2d 
S97. 

33. U.S.—St Louis Southwestern 
Ry. Co. V. State of Arkansas, Ark., 
35 act 99, 235 U.S. 350, 59 L.Ed. 
266. 

31. U.S.—^Henderson Bridge Co. v. 
Henderson, Ky., 19 S.Ct 653, 173 

U. S. 592, 43 L.Ed. 823. 

61 C.J. p 158 note 40. 

35. U.S.—Glidden v. Harrington, 
Mass., 23 S.Ct 674, 189 U.S. 255, 
47 LEd. 798. 

38. Ky.—^Eastern Kentucky Coal 
Lands Corp, v. Commonwealth, 106 
S.W. 260, 127 Ky. 667, 32 Ky.Law 
129, 108 S.W. 1138, 33 Ky.Law 49. 
61 aJ. p 158 note 43. 

37. U.S.—Carmichael v. Southern 
Coal & Coke Ccx, Ala., 67 S.Ct. 868, 
301 U.S. 495, 81 L.Ed. 1245, 109 A. 
LR. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala,, 57 
S.Ct 868, 301 U.S. 495, 81 L.Ed. 
1245, 109 A.L.R. 1327--Ohio Oil Co. 

V. Conway, La., 50 S.Ct 310, 281 
U.a 146, 74 L.Ed. 775—Swiss Oil 
Corporation v. Shanks, Ky., 47 S.Ct. 
393, 273 U.S. 407, 71 L.Ed- 709. 

Cal.—City of San Mateo v. Mullin, 
139 P.2d 361, 59 Cal.App.2d 652. 
Conn.—^Hew Haven Metal & Heating 
Supply Co. V. Uanaher, 21 A.2d 
383, 128 Conn. 213; 

Minn.—^Hassler v. Engherg, 48 N.W. 

2d 343, 233 Minn. 487. 

Or.—Wittenberg v. Mutton^ 280 P.2d 
359, 203 Or. 438. 


Pa.—Commonwealth v. American Gas 
Co., Com.Pl., 64 DjLuph.Co. 115, af¬ 
firmed 42 A.2d 161, 352 Pa. 113. 

Wyo.—^Unemployment Compensation 
Commission v. Renner, 143 P.2d 
181, 69 Wyo. 437. 

38. U.S.—^Neuss, Hesslein & Co. v. 
Edwards, C.C.A.N.T., 30 F.2d 620, 
certiorari denied 49 S.Ct 513, 279 
U.S. 872, 73 L.Ed. 1008. 

39. U.S.—^Abney v. Campbell, C.A. 
TesL, 206 P.2d 836, certiorari denied 
74 S.Ct 3X1, 346 U.S. 924, 98 L.Ed. 
417. 

Pa.—In re Personal Property Tax 
of Girard Trust Co. for the Tear 
1937, 3 A.2d 252, 333 Pa. 129— 
Commonwealth v, Girard Life Ins, 
Co., 158 A. 262, 305 Pa. 558, 83 A. 
L.R, 460, affirmed Girard Life Ins. 
Co. V. Commonwealth of Pennsyl¬ 
vania, 53 S,Ct 94, 287 U.S. 670, 
77 L.Ed. 501. 

Supervisors of Manheim Tp., 
Lancaster County v. Workman, 35 
A.2d 747, 154 Pa.Super. 146, revers¬ 
ed on other grounds 38 A.2d 273, 
350 Pa. 168. 

40. U.S.—^Madden v. Commonwealth 

of Kentucky, 60 S.Ct 406, 309 U. 
S. 83, 84 L.Ed. 590, 125 A.L.R. 1383 
—Ohio Oil Co. V. Conway, La., 50 
S.Ct 310, 281 U.S. 146, 74 tuEd, 
776—Swiss dil Corporation v. 

Shanks, Ky., 47 S.Ct. 393. 273 U. 
S. 407, 71 L.Ed. 709. 

Barcelo & Cia, S. en C., r. Bus- 
caglia, C,C.A.Puerto Rico, 169 F. 
2d 82—^Royal Mineral Ass’n v. 
Lord, D.C.Minn., 13 F.2d 227, af- 
i firmed Lake Superior Consol. Iron I 
Mines v. Lord, 46 S.Ct 627, 271 
U.S. 577, 70 L.Ed. 1093. 

Allen V. Killoran, D.C.Del., 56 F, 
Supp. 173—^Noteman v. Welch, D.C. 
Mass., 26 F.Supp. 437, affirmed, C. 
C-A, 108 P.2d 206. 

jtla.—^Phelps V. Union State Bank & 
Trust Co., 142 So. 552, 225 Ala. 
238, affirmed 63 S.Ct. 321, 288 U.S. 
181, 77 L.Ed. 687, 83 AL.R, 1438, 
Cal.—John McClure Estate v. John¬ 
son, 128 P.2d 198, 63 Cal.App.2d 
612. 

Conn.—New Haven Metal & Heating 
Supply Co. V. Danaher, 21 A2d 383, 
128 Conn. 213. 


Del.—^Ajax Distributors v. Springer, 
22 A.2d 838, affirmed 28 A2d 309. 
Fla.—State v. City of Miami, 137 So. 
261. 103 Fla. 64. 

Ga.—Coca-Cola Co. v. City of Atlan¬ 
ta, 110 S.E. 730. 152 Ga- 658, 23 A 
L.R. 1339, certiorari denied 42 S. 
Ct 585, 259 U.S. 681. 66 L.Bd. 1074, 
error dismissed 43 &Ct. 166, 260 U. 
S. 760, 67 L.Ed. 501. 

Hawaii.—Honolulu Rapid Transit Co. 
V. Wilder, 30 Hawaii 685, rehearing 
denied 30 Hawaii 795. 

Idaho.—State v. Leonardson, 9 P.2d 
1028, 51 Idaho 646. 

Ky.—City of Louisville v. Sebree, 
214 S.W.2d 248, 308 Ky. 420. 

Md.—^Herman v. Mayor and City 
Council of Baltimore, 55 A.2d 491. 
189 Md. 191, 173 AL.R. 1310. 

Mich.—Lake Shore Coach Lines v. 
Alger. 41 N.W.2d 503, 327 Mich. 
14 $—^Thoman v. City of Lansing, 
24 N.W.2d 213, 315 Mich. 666. 
Minn.—Montgomery Ward & Co. v. 
Commissioner of Taxation, 12 N.W. 
2d 625, 216 Minn. 307. 

Mont.—Bank of Miles City v. Custer 
County. 19 P.2d 885. 93 Mont. 291. 
N.M.—Fowler v. Corlett, 244 P.2d 
1122, 56 N.M. 430. 

Ohio.—State ex ret Williams v. Glan- 
der, 74 N.E.2d 82, 148 Ohio St 188. 
certiorari denied 68 S.Ct. 157, 332 

U. S. 817, 92 L.Ed, 394. 

Pa.—Sablbsky v. Messner, 92 A2d 
411, 372 Pa. 47—Mikell v. School 
Dist, of Philadelphia, 58 A.2d 330, 
359 Pa. 113, 4 AL.R2a 962. 

Supervisors of Manheira Tp., 
Lancaster County v. Workman, 35 
I A2d 747, 154 Pa.Super. 146, re- 
^ versed on other grounds 38 A 2d 
273, 350 Pau 168. 

Chester County Mut. Ins. Co. v. 
Messner, Coin.PL, 63 DauplxCo. 
46. 

61 C.J. p 158 note 45. 

Acts held valid 

(1) Act Imposing tax on automo¬ 
bile by weight. 

U.S.—^Kitagawa v. Shipman, C.GLA 
Hawaii, 54 P.2d 313, oertiorari de¬ 
nied 52 act 496, 286 U.S. 543, 76 
L.Ed. 1281. and Mana Transp. Co. 

V, Shipman, 52 S.Ct. 496, 286 U 
a 543, 76 L.Ed. 1281. 
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and national banks,bank deposits,corpo¬ 
rations whose capital stock is owned by bank¬ 
ing institutions,express companies,^^ Hfe insur¬ 
ance companies^^ or different kinds of life insurance 
companies,loan and investment companies,^® 
mortgages,^^-^ operators of tank cars,^*^ utilities, 
railroads,street railroads,^^ sleeping and parlor 
car companies,^ and telegraph companies^^ may be 
separately classified for the purpose of taxation; 
and congress may prefer territories, imposing result¬ 
ing burdens of taxation on states at large, without 
violating the constitutional provision.53 Due proc¬ 
ess requires, however, that state taxation shall not 


be wholly arbitrary, but shall be according to some 
rule of apportionment, so as to secure uniformity 
among those subject to the particular tax.54 Stat¬ 
utes have been held void for arbitrary discrimina¬ 
tion, which have imposed on railroads enjoying cer¬ 
tain contract privileges taxes not imposed on other 
railroads.®^ 

d. Purpose of Tax 

Under the due process clause, the exercise of taxing 
power must be for a public purpose. 

Since the taxing power must be exercised for a 
public purpose, as discussed in Taxation § 14, fail- 


(2) Act imposing gift tax, 

TT.S.—^Anderson v. McNeir, 0,0.A.K, 

T., 16 F.2d 970, reversed on con¬ 
fession of error 48 S.Ct. 204, 275 U. 
S. 577. 72 L.Ed. 435. 

(3) Statute establishing a sched¬ 
ule of fees for the settlement of es¬ 
tates. 

S.C.—^Anderson v. Page, 37 S.E.2d 
289. 208 S.C. 146. 

41. Miss.—Magnolia Bank v. Pike 
County, 72 So. 697, 111 Miss. 857. 

]Sr.T.—^People v. Feitner, 83 N.E. 592, 
191 N.T. 88. 

61 C.J. p 158 note 46. 

National hank shares 

Statute providing for taxation of 
national banks’ shares was held not 
violative of Fourteenth Amendment. 
Mont,—^Merchants’ Nat. Bank of 
Glendive v. Dawson County, 19 P. 
2d 892, 93 Mont. 310. 

41.5 U.S.—Madden v. Common¬ 
wealth of Kentucky, 60 S.Ct. 406, 
125 A.D.R. 1383. 

42. La.—^Interstate Tax Bureau v. 
Conway, 156 So. 463, 180 L*a. 453. 

43 ;. XJ.S.—^U. S. Express Co. v. Min¬ 
nesota, 32 S.Ct 211, 223 U.S. 335, 
56 KEd, 459. 

61 C,J. p 158 note 47. 

44. U.S.—^Elquitable L. Assur. Soc. I 
V. Commonwealth, Pa., 35 S.Ct. 829, 
238 U.S. 143, 59 KEd. 1239. 

45. HotTial companies 

Statute imposing tax on life insur¬ 
ance companies except mutual bene¬ 
fit companies was held constitutional 
because based on fundamental diffeiv 
ences between the two classes of 
companies. 

Pa.—Commonwealth v. Girard Life 
Ins. Co., 158 A. 262, 305 Pa. 558, 
83 A-UR. 460, affirmed Girard Life 
Tng Co. V. Commonwealth of Penn¬ 
sylvania, 53 S.Ct. 94, 287 U.S. 570. 
77 L.Ed. 501. 

4& Kan.—^Pirst Nat. Bank v. Moon, 
170 P. 33, 102 Kan. 334, L.R.A. 
1915C 986. 

433 jq-.X.—Franklin Soc. for Home 
Btdg. & Sav, V. Bennett, 24 N.E. 2d 
854, 282 N.T, 79, appeal dismissed 


60 S.Ct 894, 309 U.S. 640, 84 L.Ed. 
995. 

Mortgages recorded before or after 
a certain date 

]s^-.T.-_Franklin Soc. for Home Build¬ 
ing & Savings v. Bennett, supra. 

47. Lsu—^Union Tank Car Co. v. Day, 
101 So. 581, 156 La. 1071. 

61 CX p 159 note 50. 

48. U.S.—New Tork Rapid Transit 
Corporation v. City of New York, 
58 S.Ct. 721, 303 U.S. 573, 82 L.Ed. 
1024, rehearing denied 58 S.Ct. 939, 
304 U.S. 588, 82 L.Ed. 1548—^Brook¬ 
lyn & Queens Transit Corporation 
v. City of New Tork, 58 S.Ct. 721, 
303 U.S. 573, 82 L.Ed. 1024, rehear¬ 
ing denied 58 S.Ct, 939, 304 U.S. 
588, 82 L.Ed. 1548. 

49. U.S.—Ohio River, etc., R. Co. v. 
Dittey, Ohio, 34 S,Ct. 372, 232 U. 
S. 576, 58 L.Ed. 737. 

N.X—Central R. Co. of New Jersey 
V. Director, Division of Tax Ap¬ 
peals of Dept, of Treasury, 83 A2d 
527. 8 N.J. 15, appeal dismissed 72 
S.Ct. 657, 342 U.S. 936, 96 L.Ed. 
697. 

61 C.J. p 159 note 51. 

Bough approximation 

With respect to constitutionality 
of statute imposing lien tax on rail¬ 
roads based on gross earnings, com¬ 
puted under Burlington formula ef¬ 
fecting an apportionment of reve¬ 
nues derived from leasing of freight 
cars in state, that apportionment 
may not result in mathematical ex¬ 
actitude is not a constitutional de¬ 
fect, rough approximation rather 
than precision being the norm in 
such tax system. 

U.S.—Illinois Cent. R. Co. v. State 
of Minn., 60 S.Ct. 419, 309 U.S. 157, 
84 L.Ed. 670, rehearing denied Illi¬ 
nois Cent. R, Co. v. State of Minn., 
60 S.Ct. 586, 309 U.S. 695, 84 L.Ed. 
1035. 

50. Mo.—Kansas City Public Service 
Co. V. Ranson, 41 S.W.2d 169, 328 
Mo. 524, appeal dismissed 62 S.Ct. 
409, 285 U.S. 528, 76 L.Ed. 924. 

51. U.S.—^Pullman Co. v: Knott, Fla, 
35 S.Ot, 2, 235 U.S. 23. 69 LwEd. 
105. 


52. Minn.—State v. Western Union 
Tel. Co., 124 N.W. 380, 126 N.W. 
403, 111 Minn. 21. 

53. U.S.—Neuss, Hesslein & Co. r. 
Edwards, C.C.A.N.Y., 30 F.2d $20, 
certiorari denied 49 S.Ct. 513, 279 

U. S. 872, 73 L.Ed. 1008. 

54. U.S.—Homell Ice & Cold Stor¬ 
age Co. V. U. S., D.C.N.T., 32 F. 
Supp. 468. 

D.C.—Hamilton Nat. Bank of Wash. 

V. District of Columbia, 176 F.2d 
624, 85 U.S.App.D.C. 109, certiorari 
denied 70 S.Ct. 241, $38 U.S. 891, 
94 L.Ed. 647, and District of Co¬ 
lumbia V. Bank of Commerce and 
Sav., 70 S.Ct. 242, 338 U.S. 891, 94 

; L.Ed. 548. 

Ill.—Berman v. Board of Education 
of City of Chicago, 196 N.E. 464, 
360 Ill. 535, 99 A.L.R. 1029. 

Mich.—Goodenough v. State, 44 N.W, 
2d 161, 328 Mich. 502. 

Mo.—St. Louis Union Trust Co. v. 
State, 155 S.W.2d 107, 348 Mo. 725, 
certiorari denied 62 S.Ct. 485, 314 
U.S. 700. 86 L.Ed. 560. 

Mont.—State v. North Am. Car. 

Corp., 164 P.2d 161, 118 Mont 183. 
N.X—^Ring V. Mayor and Council of 
Borough of North Arlington, 66 A 
2d 744, 136 N.XLaw 494, affirmed 
61 A2d 608, 1 N.J. 24, appeal dis¬ 
missed 69 S.Ct 250. 335 U.S. 889, 
93 L.Ed. 427—Schwartz v. Essex 
County Board of Taxation, 28 A 
2d 482, 129 N.XLaw 129, affirmed 
32 A2d 354, 130 N.XLaw 177. 
Ohio.—State v. Smith, Mun.App., 108 
N.E.2d 582. 

Pa.—Commonwealth ex rel. Depart¬ 
ment of Justice V. A Overholt & 
Co., 200 A 849, 331 Pa. 182. 

Tex.—American Alliance Ins. Co, v. 
Board of Ins. Com’rs. Civ.App„ 126 
S.W.2d 741, error refused. 

61 C.J. p 159 note 54. 

55. Miss.—Gulf, eta, R. Co. 
Adams, 45 So. 91, 90 Miss. 659. 
Statute held invalid In permitting 

taxing power to be exercised by pri¬ 
vate individuals. 

Pa. —Supervisors of Manheim Tp., 
Lancaster County, v. Workmait 18 
1 A2d 273, 360 Pa 168. 
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tire to comply with this requisite has been held 
a violation of the guaranty of due process of law.^® 
However, the requirements of due process leave free 
for the exercise of a wide legislative discre¬ 
tion in determining what expenditures will serve the 
public interest,and a state may constitutionally 
engage in a business commonly carried on by private 
enterprise, levy taxes to support it, and compete 
with private interests engaged in a like activity.^S 

The public purposes of a state for which it may 
raise funds by taxation embrace expenditures for 
its general welfare's or the personal protection of 
its citizens.®® The purposes for which taxes may 
be imposed are identical with the purposes for 
which the government may contract debts or make 
appropriations.®®*® An exercise of the powers of 


government may cause injury to particular individ¬ 
uals and, under some circumstances, the moral ob¬ 
ligation may be such as to justify an exercise of 
the taxing power in favor of private persons.®®*^® 

Among uses which have been held public and, 
therefore, not objectionable as depriving the tax¬ 
payer of property without due process of law are 
agricultural extension work,®^ the relief of unem¬ 
ployment without proof of indigence of recipients 
of the benefits,®2 old age pensions,®2 campus ex¬ 
tension to induce the location of a state universi¬ 
ty,®^ maintenance of schools generally,®® provision 
of free school books to school children,®® operation 
of a school cafeteria,®'^ loan of money to settlers 
on state lands®® or to World War veterans,®® con¬ 
struction and maintenance of public roads and high- 


56. Ill.—Cremer v. Peoria Housing 
Authority, 78 2Sr.E.2d 276, 399 Ill. 
579—People ex rel. Greening v. 
Bartholf, 68 N.E.2d 172, 388 Ill. 445 
—^People ex rel. McDavid v. Bar¬ 
rett. 19 N.E.2d 356, 370 Ill, 478, 121 
A.L.R. 1311—Schuler v. Board of 
Education, 18 N.E.2d 174, 370 IlL 
107—^Dimond v. Commissioner of 
Highways of Town of Ottawa, 9 
N.B.2d 197, 366 Ill. 503—Berman 
V. Board of Education of City of 
Chicago, 196 N.E. 464, 360 Ill. 535, 
99 A.L.R. 1029—Winter v. Barrett, 
186 N.K 113, 352 Ill. 441, 89 A.L. 

R. 1398. 

Ind.—State ex rel. Jackson v. Middle- 
ton. 20 N.E.2d 609, 215 Ind. 219 
—State ex rel. Jackson v. Middle- 
ton, 19 N.E.2d 470, 215 Ind. 219. 

Mo.—Bowman v. Kansas City, 233 

S. W.2d 26. 361 Mo. 14. 

Ohio.—City of Cleveland v, Ruple, 
200 N.E. 507, 130 Ohio St. 465, 103 
A.L,.R. 853. 

Wis.—State ex rel. Wisconsin Devel¬ 
opment Authority v. Dammann, 280 
N.W. 698, vacating 277 NT.W. 278. 

61 C.J. p 159 note 57. 

57. TJ.S.—Carmichael v. Southern 
Coal & Coke Co., Alsu, 57 S.Ct. 888, 
301 U.S. 496, 81 L.Ed. 1245, 109 A. 
L.R, 1327, modified on other 
grounds Carmichael v. Southern 
Coal & Coke Co., 67 S.Ct, 674, 300 
TT.S. $44, 81 L.Ed. 858—Carmichael 
▼. Gulf States Paper Corporation, 
Ala, 57 S,Ct. 868, 301 TJ.S. 495, 81 
L.Ed. 1245, 109 A,L.R. 1327, mod¬ 
ified on other grounds Carmichael 
V. Gulf States Paper Corporation, 
57 S,Ct. 674, 300 TJ.S. 644, 81 L.Ed. 
858. 

m.—^People ex rel. Tomsm v. Ad¬ 
vance Heating Co., 33 N.K2d 206, 
376 Ill. 158. 

Constitutionality, under due process 
clause, of acts authorizing munici¬ 
pal aid to railroads smd others see 
supra $ 647. 


58. TJ.S.—^Puget Sound Power & 
Light Co. V. City of Seattle. Wash., 
54 S.CL 542, 291 U.S. 619, 78 L. 
Ed. 1025, rehearing denied 54 S. 
Ct, 712, 292 U.S. 603, 78 L.Ed. 1466. 

59. U.S.—Carmichael v. Southern 
Coal &. Coke Co., Ala, 57 S.Ct. 868, 
301 U.S. 495, 81 L.Ed. 1245. 109 A. 
L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala., 57 
S.Ct 868. 301 U.S. 496, 81 L.E<1 
1245, 109 A.L.R. 1327. 

60. Ala—Beeland Wholesale Co. v. 
Kaufman, 174 So. 616, 234 Ala 249. 

60.5 Ind.—State ex rel. Jackson v. 
Middleton, 20 N.E.2d 509, 215 Ind. 
219—State ex rel. Jackson v. Mid¬ 
dleton, 19 N.E.2d 470, 216 Ind. 219. 

60.10 Ind,—State ex rel, Jackson v. 
Middleton, 20 N.R2d 509, 216 Ind. 
219. 

Ifforal ohligatlon 

Such obligations may go beyond 
the limits of common-law liabilities 
and be such as a just man would 
recognize in his own affairs, whether 
or not by law required to do so. A 
moral obligation means that some di¬ 
rect benefit was received by the state 
as a state, or some direct injury has 
been suffered by the claimant under 
circumstances where, in fairness, the 
state might be asked to respond, and 
there must be something more than 
mere gratuity involved. 

Ind.—State ex rel. Jackson v. Middle- 
ton, 20 N.E.2d 509, 215 Ind 219— 
State ex rel. Jackson v. Middleton, 
19 N.E.2d 470, 215 Ind. 219. 

Reimbursing individuals 

It does not follow that a law has 
a private rather than public purpose 
because it provides that tax-raised 
funds will be paid to reimburse in¬ 
dividuals on account of money spent 
by them in a way which furthers a 
public program. 
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U.S.—^Everson v. Board of Ed. of 
Ewing Tp., N.J., 67 S.Ct. 504. 330 
U.S. 1. 91 L.Ed. 711, 168 A.L.R. 
1392, rehearing denied 67 S.Ct, 962, 
330 U.S. 855, 91 LEd. 1297. 

61. S.D.—Bon Homme County Farm 
Bureau v. Board of Com’rs of Bon 
Homme County, 220 N.W. 618, 53 S. 
D. 174. 

62. U.S-—Carmichael v. Southern 
Coal & Coke Co., Ala, 67 S.Ct. 868, 
301 U.S. 495, 81 L.EdL 1245, 109 A. 
L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala, 57 
S.Ct. 868, 301 U.S. 495. 81 L.Ed. 
1245, 109 A.L.R. 1327. 

Unemployment compensation acts 
see infra S 689. 

63. Colo.—In re Hunter's Estate, 49 
P.2d 1009, 97 Colo. 279, 101 A.L,R. 
1202. 

64. Neb.—Sinclair v. City of Lin¬ 
coln. 162 N.W. 488, 101 Neb. 163, 
L.R.A.1917E 842. 

65- Ga—Beckham v. Gallemore, 93 
S.E. 884, 147 Ga 323. 

Junior coUecres 

I La—^McHenry v. Ouachita Parish 
School Board, 125 So. 841, 169 L*a 
646. 

66. U.S.—Cochran v. Louisiana State 
Board of Education, La., 50 S.Ct. 
335, 281 U.S. 370, 74 L.Ed. 913. 

La—Borden v. Louisiana State 
Board of Education, 123 So. 655, 
168 La 1005, 67 A.LR. 1183. 

67. U.S.—Goodman v. School DisL 
No. 1, City and County of Denver, 
C.C.A.C 0 I 0 ., 32 P.2d 686, 63 A.L. 
R. 92. 

68. S.D.—Wheelon v. South Dakota 
land Settlement Board, 181 N.W. 
359, 43 S.D. 551, 14 A.LR. 1145. 

69- N.C.—^Hinton v. Lacy, 137 S.B. 
669, 193 N.a 496. 
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ways,'^^ construction of public buildings,'^®-^ con¬ 
struction of a community building for town meet¬ 
ings, lectures, concerts, and other general education¬ 
al purposes,construction of a transmission line 
to connect with the municipal power plant of an¬ 
other city,'^2 construction of a municipal airport,*^2.5 
extension of a municipal electric plant to enable it 
to furnish electric power to other municipalities,'^^ 
establishment of a bank to be operated by the state 
under the control of an industrial commission, 
establishment of a hospital for specified cities and 
towns of a county,*^5 establishment of a municipal 
wood yard'^® or a coal and wood yard,*^*^ manufac¬ 
ture of cement by the state,'^^ marketing farm 
products and establishment of a warehouse, elevator, 
and flour mill system operated by the state,*^^ opera¬ 
tion of a street railway for the public benefit,^® 
operation of the business of selling gasoline and 
lubricating oil,^^ payment of bonds for a sea wall 
and to drain and fill in marshy lake bottom lands, 
providing homes for residents of the state and the 
operation of a home building association,*^ police¬ 
men's pension fund,*^ reclamation revolving fund,*^ 
relieving public officers from liability for loss of 
public funds deposited in insolvent banks,*5-5 and 
water supply, furnished under a contract between a 
city and a private company, for the extinguish¬ 
ment of fires.** 

Uses which have been held private and, therefore, 
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objectionable as depriving the taxpayer of property 
without due process of law are assistance to indi¬ 
viduals or corporations to establish or carry on 
manufacturing of various kinds,loans to private 
individuals for their own profit,** and support of a 
school not under the control of the town authori¬ 
ties.** Furthermore, imposition of a tax on citi¬ 
zens to meet a debt incurred in an illegal attempt 
to incorporate constitutes a taking of property with¬ 
out due process of law.** 

e. Property within or without Territorial Ju¬ 
risdiction 

(1) In general 

(2) Intangible property in general 

(3) Equitable interest of mortgagee 

(4) Membership in stock exchange 

(5) Property in hands of trustee or 

guardian 

(6) Steamships 

(7) Corporations and corporate property 

(8) Taxation of stockholders 

(1) In General 

Where the actual situs of property Is In the state, 
the taxation of such property is not without due process 
of law, but a state violates due process by taxing prop¬ 
erty located or having its sole permanent situs outside 
the state. 

Where the actual situs of property is in the state, 
the taxation of such property is not without due 


70- U.S.—Memphis & C. Ry. Co. r. 
Face. Miss., 51 S.Ct, 108, 282 U.S. 
241, 75 L.Ed. 315, 72 A.L..R. 1096. 

Iowa.—McLeland v. Marshall Coun¬ 
ty, 201 N.W. 401, 199 Iowa 1232, 
opinion on petition for rehearing 
modified on other grounds 203 N. 
W. 1, 199 Iowa 1232. 

70.5 Oltl,—Lone Star Gas Co. v. Bry¬ 
an County Excise Board, 141 F.2d 
83, 193 Okl. 13. 

71. Ill,—Robbins v. Kadyk, 143 NT.E, 
863. 312 Ill. 290. 

72. Ill.—Carr v. City of Athens, 136 
N.E. 633, 304 III, 212. 

72-5 N.C.—^Turner v. City of Reids- 
ville, 29 S.E.2d 211, 224 K.C. 42. 

73. Iowa.—Carroll v. City of Cedar 
Falls, 261 N.W. 652, 221 Iowa 277. 

74. U.S.—Green v. Frazier, N.D., 40 
S.Ct- 499, 253 U.S. 233, 64 L.Ed. 878. 

75- Mass.—^Essex County" v. City of 
Newburyport. 160 N.E. 234, 264 
Mass. 232. 

61 C.J. p 159 note 66. 

76- U.S.—Jones v. City of Portland, 
Me., 38 S.Ct. 112, 245 U,& 217. 62 L. 
Ed. 252, L.R.A1918C 765, AnmCas. 
1918E 660. 

Me.—Langhlin v. Portland, 90 A. 318, 
111 Meu 486, 51 L.R.A,N.a. 1143. 


77. Minn.—Central Lumber Co. v. 
City of Waseca. 188 N.W. 275, 162 
Minn. 201. 

78. S.D.—EaJkin v. South Dakota 
State Cement Commission, 183 N, 
W. 651, 44 S.D. 268. 

61 C.J. p 159 note 69. 

79. U.S.—Green v. Frazier, N.D., 40 
S.Ct. 499, 263 U.S. 233, 64 L.Ed. 
878. 

Scott V. Frazier, DC.N,D., 258 
F. 669, reversed on other grounds 
40 S.Ct. 503, 253 U.S. 243, 64 L.Ed. 
883. 

&X U.S.—City of Boston v. Jackson, 
Mass., 43 S.Ct 129. 260 U.S. 309, 67 
L.Ed, 27. 

81. Neb.—Standard Oil Co*, v. City 
of Lincoln, 207 N.W. 172, 208 N. 
W. 962, 114 Neb. 243, affirmed 48 S. 
Ct. 155, 275 U.S, 504, 72 L.Ed. 395. 

61 CLJ. p 159 note 72, 

82. U.S.—^Daiche v. Board of Com’rs 
of Orleans Levee Board, D.C.La., 
49 F.2d 374, 

83- U-S.—Green v. Frazier, NJD., 40 
S.Ct 499, 263 U.a 233, 64 L.Ed. 
878. 

84s. Colo.^—Police Protective Ass’n of 
Colorado v. Warren, 76 P.2d 94, 
101 Colo. 586. 


85. Wash.—State v. Clausen, 188 P. 
638, 110 Wash. 525, 14 AL,R. 1133. 

85.5 Ind.—State ex reL Jackson v. 
Middleton, 20 N.E.2d 509, 215 Ind. 
219—State ex rel, Jackson v. Mid¬ 
dleton, 19 N.E.2d 470, 215 Ind. 219. 

86. U.S.—Risley v. Utica, C.C.N.Y., 
179 F. 875, 

87. Me.—Allen v. Jay, 60 Me. 124, 
11 Am.R, 185—In re Opinion of the 
Justices, 58 Me. 591. 

N.T.—Weismer v. Douglas, 64 N.Y. 

91, 2l‘Am.R. 586. 

Desire to increase employment 
Statute authorizing issuance of 
bonds, payable from taxes, enabling 
town, desiring to increase employ¬ 
ment, to build and lease garment fac¬ 
tory, violated due process clause. 
Miss.—Carothers v. Town of Boone- 
ville, 153 So. 670, 169 Miss, 611. 

88. Me.—Allen v. Jay, 60 Ma 124, 
11 Am.R. 185. 

89. Mass,—Jenkins v. Andover, 103 
Mass. 94. 

90. Tex.—^Bwing v. Commissioners* 
Court, 19 S.W. 280, 83 Tex. 663. 

Weatherly Independent School 
Dist. V. Hughes, Civ.App., 41 S. 
W.2d 445. 
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process of law,^i but a state violates the ^aranty 
of due process by taxing property located or having 
its sole permanent situs outside the state .^2 
rule extends to tangible personal property which is 
thus subject to taxation exclusively in the state 
where it is permanently located, regardless of the 
domicile of the owner,^^ although it has been held 
that the use of property within the state may be 
considered in connection with the use of other prop¬ 
erty outside the state in estimating the value of the 
property subject to taxation,*94 and the limitation 
does not apply even to tangible personal property 


CONSTITUTIONAL LAW § 648 

outside the state of the taxpayer’s domicile if the 
property has no tangible situs anywhere.®5 So a 
state is entitled to tax its proper share of railroad 
rolling stock which does not remain constantly 
within the state, and the amount may be determined 
by taking the number of cars on the average found 
to be physically present within the state®^ or, unless 
the consequent valuation is grossly excessive,®^ 
by the application of the so-called “unit rule” ac¬ 
cording to which the assessment for taxation in the 
state is the sum that bears the same ratio to the 
total value of the company’s rolling stock that the 
length of railroad line over which the rolling stock 


80. U,S.—Sandford v. Poe, Ohio, 17 
S.Ct. 305, 165 U.S. 194, 41 L.Ed. 
683. 

Ind.—Gross Income Tax Division v. 
Bartlett, 93 N.E.2d 174. 228 Ind. 
505, appeal dismissed 71 S.Ct 499, 
three cases, 340 U.S. 924, 95 D.Ed. 
667. 

“Situs” 

In concluding that property has a 
“situs" within a state for purpose of 
taxation, court means only that it is 
proper and consistent with due proc¬ 
ess of law that the state may impose 
the tax, and there is no constitution¬ 
al justification for giving the concept 
a controlling power of its own. 
Minn.—State v. Northwest Airlines, 
7 N.W,2d 691, 213 Minn. 395, af¬ 
firmed 64 S.Ct. 950, 322 U.S, 292, 
88 UEd. 1283, 153 A.L.R. 245, re¬ 
hearing denied 65 S.Ct. 26, 323 U.S. 
809, 89 L.Ed. 645. 

Papers saxLt outside of state 

State law laying tax on documents 
is valid, although applied to notes 
executed within state and mailed to 
points outside of state with right of 
revocation, 

U.S.—Graniteville Mfg. Co. v. Query, 
D.C.S.C,, 44 P.2d 64, affirmed 51 S. 
Ct 515, 283 U.S. 376, 75 L.Ed. 1126. 

CoTULty not a '^persoa” within guaraau 

ty 

A county in Mississippi, which 
owned toll bridge spanning Mississip¬ 
pi River between Mississippi and 
Louisiana, was not a “person" within 
Fourteenth Amendment to federal 
Constitution and tax imposed in Lou¬ 
isiana on such Mississippi county as 
owner of bridge was not violative of 
due process of law. 

La.—Warren County, Miss. v. Hester, 
Si So,2d 12, 219 La, 763, certiorari 
denied 72 S.Ct. 167, 342 U.S. 877, 96 
L.E<L 659, 

92. U.S.—^Wheeling Steel Corpora¬ 
tion V, Pox, W.Va., 56 S.Ct 773, 298 

U. S. 193, 80 L.Ed. 1143, rehearing 
denied Wheeling Steel Corporation i 

V. Pox. 57 S.Ct 4, 299 U.S. 619, 81 
L.Ed. 466—Senior v. Braden, Ohio, 
55 S.Ct. 800, 295 U.S. 422, 79 L.Ed. 
1620, 100 A.Lt.R. 794—Brooke v. ! 


City of Norfolk, Va., 48 S.Ct 422, 
277 U.S. 27, 72 L.Ed. 767, followed 
in Grains v. Commonwealth of Vir¬ 
ginia, 49 S.Ct 27, 278 U.S. 562, 73 
L.Ed. 506. 

Adams County v. Northern Pac. 
Ry. Co., C.C.AWash., 115 P.2d 768. 

Dickell V. Lee, D.C.Fla., 6 F.Supp. 
720, modified on other grounds and 
affirmed Lee v. Bickell, 54 S.Ct 727, 
292 U.S. 415, 78 L.Ed. 1337. 

Ual.—Brock & Co. v. Board of Sup'rs 
of Los Angeles County, 65 P.2d 
791, 8 CaL2d 286, 110 A,L.R. 700. 
Ga.—Suttles v. Northwestern Mut 
Life Ins. Co., 19 S.K2d 396, 193 Ga. 
495, 143 A..L.R. 343, opinion sup¬ 
plemented 21 S.B.2d 695, 193 Ga. 
495, 143 A.L.R. 343. 

Ill.—^People v. McGraw Elec. Co^ 30 
I N.E.2d 903, 376 III. 241. 

! Mass.—^Pirst Nat Bank v. Commis¬ 
sioner of Corporations and Taxa¬ 
tion, 181 N.E. 205, 279 Mass. 168. 
Minn,—Marshall-Wells Co. ▼. Com¬ 
missioner of Taxation, 20 N.W.2d 
92, 220 Minn. 458. 

Tenn.—^Nashville Trust Co. v. Stokes, 
118 S.W.2d 228, 174 Tenn. 1, re¬ 
versed on other grounds 69 S.Ct 
900, 307 U.S. 357, 83 L.Ed. 1339, 
123 A.L.R. 162. 

Va.—Trust Co. of Norfolk v. Com¬ 
monwealth, 145 S.B. 326, 161 Va. 
883, reversed on other grounds 
Safe Deposit & Trust Co. of Balti¬ 
more, Md, V. Commonwealth of 
Virginia, 50 S.Ct 69, 280 U.S. 83, 
74 L.Ed. 180, 67 A.L.R, 386- 
61 C.J. p 160 note 82. 

La nd excluded from mTuilclpal Juris- 
dietiou 

(1) Bona fide municipal bondhold¬ 
ers asserting city's right to tax un¬ 
improved lands annexed to city by 
presumptively valid statute, and 
thereafter excluded therefrom, as 
against ownere' claim of unconstitu¬ 
tional denial of due process, should 
show that their bonds, issued prior to 
exclusion of lands, are valid, that 
tax on lands to pay bonds was duly 
authorized when lands were de facto 
in city limits and that lands or own¬ 
ers received or could have received 
Some substantial benefit in govern- 
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mental protection as result of Incor¬ 
poration of lands in city, unless land- 
owners have lost their rights by 
waiver, estoppel, or otherwise. 

Pla.—State ex rel. Harrington v. City 
of Pompano, 188 So. 610, 136 Pla. 
730. 

(2) Lands which have been legally 
excluded from municipal Jurisdiction 
cannot be taxed for municipal pur¬ 
poses without denying to owners 
thereof due process, where lands 
have not received and cannot receive 
any possible benefit by having been 
included in municipality, and such 
unbenefited lands are not subject to 
de facto jurisdiction of municipality 
for purposes of taxation against duly 
asserted valid objection predicated 
on due process clause, unless land- 
owners by waiver or estoppel or oth¬ 
erwise have lost their right to de¬ 
fend. 

Fla.—State ex rel. Harrington v. City 
of Pompano, supra. 

193. U.S.—Wheeling Steel Corpora- 
I tion V. Fox, W.Va., 56 S.Ct 773, 298 

U. S. 193, 89 L.Bd- 1143, rehearing 
denied Wheeling Steel Corporation 

V. Fox, 67 S.Ct 4, 299 U.S. 619, 81 
L.Ed. 456—Union Refrigerator 
Transit Ca v. Kentucky, Ky., 26 
S.Ct 36, 199 U.S. 194, 50 UEd. 150, 

4 Ann.Cas. 493. 

Cal.—Brock & Co, v. Board of Sup'rs 
of Los Angeles County, 66 P.2d 
791, 8 Cal.2d 286, 110 A.L..R. 700. 

61 C.X p 160 note 82. 

94b Mass.—^Blackstone Mfg. Co. v. 
Blackstone, 97 N.E. 68, 211 Mass. 
14. 

61 C.J. p 160 note 83. 

96. U.S.—Cream of Wheat Co. v- 
Grand Porks County, N. D., 40 S. 
Ct 658. 253 U.S. 325, 64 L«.Ed, 931. 
61C.J. p 160 note 84. 

96. U.S.—Johnson Oil Refining Co. 
V. State of Oklahoma ex ret Mitch¬ 
ell, OkL. 64 S.Ct 152, 290 U.S. 158, 
78 l..Ed. 238. 

Ill.—^People V. Wilson Oar Lines, Inc., 
16 N.E.2d 752, 369 Ill. 294. 

97. U.S.—^Unlon Tank Liiie v. 

Wright. Geu, 39 S.Ct 276, 249 U.S. 
275, 63 XiEd. 602. 
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operates in the state bears to the total length of 
the line over which it operates.^^ 

The bare question whether an instrumentality of 
commerce has tax situs in a state for the purpose of 
subjection to a property tax is one of due proc- 
ess.^S-S The possibility of taxation of the same 
property by more than one state is not constitution¬ 
ally objectionable.^S-^^ A state may levy a tax 
on a vessel moving in interstate operations along 
inland waterways,and on aircraft flying in 
interstate commerce,^^*20 although the tax levied 
must be fairly apportioned to the commerce carried 
on within the taxing state.^^-^^ q'hg rule permitting 
taxation of personal property used in interstate 
operations by two or more states on an apportion¬ 
ment basis precludes taxation of all of such property 
by the state of the domicile.^S-30 Assessment as af¬ 
fected by the due process clause is fully treated 
infra § 650. 

Distilled spirits in government warehouses within 
the state are property within the jurisdiction of the 
state, and a statute imposing a tax thereon is not a 
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taking of property without due process of 

(2) Intangible Property in General 

GeneraJly, it is not a denial of due process to tax 
intangible property at the domicile of the owner. 

Since intangible property ordinarily has its situs 
at the domicile of the owner, as discussed in Taxa¬ 
tion § 116, it is generally held not a denial of due 
process there to tax such property but intangibles 
which have become integral parts of some local 
business may be taxed at their business situs not¬ 
withstanding the domicile of their owner is else- 
where.2 Where a taxpayer is not domiciled in the 
state, either legally or commercially, and the tax¬ 
payer's intangibles have no actual business situs in 
the state, taxes imposed on such intangibles are in- 
valid.2-5 

The due process clause of the Fifth Amendment 
does not require the fixing of a single exclusive 
place of taxation of intangibles for the benefit of 
their foreign owner,2*10 and the same is true as to 
the Fourteenth Amendment.2-'l5 The existence of 


98, SailrO&d. p tCftCk 

Application of unit rule of assess¬ 
ment to rolling stock of interstate 
railroad leasing track within state 
was held not violative of Fourteenth 
Amendment. 

l#a.—^Director General of Railroads v. 

Hughes, 101 So. 728, 157 La. 8. 

9QS U.S.—^Braniff Airways v. Ne¬ 
braska State Bd. of Equalization 
and Assessment, Neb., 74 S.Ct, 757, 
347 U.S. 690, 98 L.Ed. 967, rehear¬ 
ing denied 75 S.Ct. 18, 348 U.S, 852, 
99 L.Ed. 671. 

98.10 Minn.—State v. Northwest 
Airlines, 7 N.W.2d 691, 213 Minn. 
395, affirmed 64 S.Ct. 950, 322 U.S. 
292, 88 L.Ed. 1283, 153 A.L.R. 245, 
rehearing denied 65 S.Ct. 26, 323 
U.S. 809, 89 L.Ed. 645. 

IPresenoe of basio consideratiociis 
Property for tax purposes may 
have a situs in more than one state, 
depending on whether the basic con¬ 
siderations are present which give a 
state the right to tax under require¬ 
ments of due process of law, which 
considerations are the sovereign pow¬ 
er of the state over the person or 
property, and the rendering in re¬ 
turn of a substantial benefit or pro¬ 
tection to the person or property 
taxed. ! 

Minn.—State v. Northwest Airlines, 
supra. 

98^5 U.S.-Standard Oil Co. v. Peck, 
U.S., Ohio, 72 S.Ct. 309. 342 U.S. 
882, 96 L.E<L 427, 26 A.L.R. 1371. 

98.90 Minn,—State v. Northwest 
Airlines, 7 N.W.2d 691, 213 Minn. 
385, ajfirtned 64 SiCt. 960, 322 U.S. 
292, IS JmWl 1283, 153 A.KR. 245, , 


rehearing denied 65 S.Ct. 26, 323 

U. S. 809, 89 L.Ed. 645. 

96.25 U.S.—Standard Oil Co. v. Peck, 
Ohio, 72 S.Ct. 309. 342 U.S. 382, 96 
L.Ed. 427, 26 A.L.R. 1371. 

98.30 U.S.—Standard Oil Co. v. Peck, 
supra. 

99. Ky.—Thompson v. Common¬ 

wealth, 94 S.W. 654, 123 Ky. 302, 29 
Ky.Law 705, 124 Am.S.R. 362, af¬ 
firmed 28 S.Ct. 533, 209 U.S. 340, 52 
L,Ed. 822. 

Im U.S.—^Pirst Nat. Bank of Boston 

V, State of Maine, 52 S.Ct. 174, 284 

U. S. 312, 76 L.Ed. 313, 77 A.L.R. 
1401 —^Farmers* Loan & Trust Co. 

V. State of Minnesota, 60 S.Ct. 98, 
280 U.S. 204, 74 L.Ed. 371, 66 A,L. 

R. 1000—Cream of Wheat Co. v. 
Grand Forks County, N. D., 40 S.Ct, 
558, 253 U.S. 325, 64 L-Ed. 931. 

Conn.—^Lockwood v, Blodgett, 138 Au 
620. 106 Conn. 625. 

Mass.—^Welch v.. City of Boston, 109 
N.E. 174, 221 Mass. 155, Ann.Cas. 
1917D 946. 

Intaaiglble pro'portj of railroad 
U.S.—^Baker v. Druesedow, Tex,, 44 

S. Ct 40, 263 U.S. 137, 68 L.Ed. 212. 

9. U.S.—^Pirst Bank Stock Corpora¬ 
tion V. State of Minnesota, 57 S.Ct. 
377, 301 U.S. 234, 81 L.Ed. 1061, 113 
A.L.R, 228—^Wheelixig Steel Corpo¬ 
ration V. Pox, W.Va., 66 S.Ct 773, 
298 U.S. 193, 80 L.Ed. 1143, re¬ 
hearing denied Wheeling Steel Cor¬ 
poration V. Pox, 57 S.Ct 4, 299 U.S. 
619, 81 L.Ed. 466. 

Ga.—Northwestern Mut Life Ins. Co. 
V. Suttles, 38 S.E,2d 786, 201 Ga. 
84, certiorari denied 67 S.Ct 490, 
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329 U.S. 801, 91 L.Ed. 685, rehear¬ 
ing denied 67 S.Ct. 631, 329 U.S. 
835, 91 L.Ed. 707—Suttles v. North¬ 
western Mut Life Ins. Co., 19 S.E 
2d 396, 193 Ga. 495, 143 A.L.R. 343, 
opinion supplemented 21 S.E.2d 695, 
193 Ga. 495, 143 A.L.R. 343. 

N.C.—^Mecklenburg County v. Sterchi 
Bros. Stores, 185 S.E. 454, 210 N.C. 
79. 

Ohio.—^National Distillers Products 
Corp. V. Glander, 80 N.E.2d 863, 166 
Ohio St 229, reversed on other 
grounds, Wheeling Steel Corp. v. 
Glander, 69 S.Ct 1291, 337 US. 562, 
93 L.Ed. 1544, vacated U. S. G3T>- 
sum Co. V. Glander, 69 S.Ct 1627, 
first case, 337 U.S. 951, 93 LEd. 
1753, reversed on other grounds 69 
S.Ct 1527, second case, 337 U.S. 
951, 93 L.Ed. 1753. 

2.5 Pla.—Gay v. Bessemer Proper¬ 
ties, 32 So.2d 687, 169 Pla. 729. 

Ga,—^Davis v. Penn Mut Life Ina 
Co„ 41 S.E.2d 406, 201 Ga. 821, cer¬ 
tiorari denied 67 S.Ct 1353, 331 U. 
S. 829, 91 L.Ed. 1844—Davis v. 

Penn Mut Life Ins. Co., 32 S.E2d 
180, 198 Ga. 550, 160 A.L.R. 778. 

2.10 U.S.—State Tax Commission of 
Utah V. Aldrich, Utah, 62 S.Ct. 
1008, 316 U.S. 174, 85 L.Ed. 135S, 
139 A.L.R. 1436—Curry v. McCan- 
less, Tenn., 69 S.Ct 900, 307 US. 
357, 83 LwEd. 1339, 123 A,L.R. 162. 

2.15 U.S.—State Tax Commission of 
Utah V. Aldrich, Utah, 62 S.Ct 1008, 
316 U.S. 174, 86 L.Ed. 1358, 139 
A.L.R. 1436—Curry v. McCanless, 
Tenn., 59 S.Ct 900, 307 U.S. 357, 83 
L.Ed. 1339, 123 A.UR. 162. . 
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different forms of ownership interests in intangible 
personal property may make such intangibles 
amenable to taxation by more than one sovereign¬ 
ly 2.20 Insofar as the requirements of due process 
are concerned, intangible personal property may be 
subject to taxation irrespective of whether such 
property is taxed in other states,2-25 although it was 
formerly held that intangible property was entitled 
to an immunity against taxation at more than one 
place.2 

Applying the foregoing rules the courts have up¬ 
held various acts,2*5 such as the taxation of a debt 
at the domicile of the creditor^ and the imposition, 
by the state in which a foreign corporation main¬ 
tained its chief place of business and kept its books 
and records, of an ad valorem property tax on ac¬ 
counts receivable and bank deposits in other states 
from which tax was deducted the amount assessed 
in another state.® Bank deposits®*® and receiv¬ 
ables®*^® located in the state have been held sub¬ 
ject to taxation irrespective of whether they were 
likewise taxable in other states. A tax on credits 
due a nonresident on accounts arising out of busi¬ 
ness done in the state has been held not to deprive 
the creditor of property without due process of 
law,® and this rule has been held to apply to a 
tax on premiums due a foreign insurance company 
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on open account;*^ and the rule is not affected by 
the fact that such premiums are charged to the com¬ 
pany’s local agents instead of to the policyhold¬ 
ers,® or are not evidenced by written instruments.® 
Furthermore, the due process clause does not affect 
the right of the state to tax property in the shape 
of credits belonging to a nonresident which are 
evidenced by notes or obligations held within the 
state by a resident agent,although the mere 
presence of such instruments of credit within a 
state does not give such state the right to tax them 
where neither the debtor nor the creditor is domi¬ 
ciled in the state or doing business there.^^ Where 
a credit is reduced to the concrete form of promis¬ 
sory notes, a taxation of the credit is not a denial 
of due process of law because the notes are tempo¬ 
rarily removed from the state.^2 Unless clearly au¬ 
thorized by statute, a tax on mortgage credits be¬ 
longing to a foreign corporation has been held to be 
a violation of the due process clause.^® 

(3) Equitable Interest of Mortgagee 

The equitable Interest of a mortgagee in land may be 
taxed where the land is situated. 

Without violating the due process clause of the 
federal Constitution, a state may provide that the 
equitable interest of the mortgagee in land may be 
taxed to the owner of such interest, whether resi- 


2 . 2 a Pa.—Commonwealth'V. Stewart, 
12 A.2d 444, 338 Pa. 9, affirmed 
Stewart v. Commonwealth of Penn¬ 
sylvania. 61 S.Ct. 445, 312 U.S. 649, 
85 L..Ed. 1101. 

2.25 U.S.—State Tax Commission of 
Utah V. Aldrich, Utah, 62 S.Ct. 
IflOS, 318 U.S. 174, 86 L.Ed. 1358, 
139 A.I 1 .R. 1436—Cream of Wheat 
Co. V. Grand Forks County, N. D., 
40 S.Ct 658, 253 U.S. 325, 64 L.Ed. 
931. 

Ohio.—^Kroger Grocery & Baking Co. 
V. Evatt, 68 N.E.2d 673, af¬ 

firmed 79 N.E.2d 228, 149 Ohio St 
448. 

Hansom & Randolph Co., Toledo, 
Ohio, V, Evatt B.T.A., 10 Ohio 
Supp. 25, reversed on other grounds 
52 3Sr.B.2d 738, 142 Ohio St 398. 

3. U.S.—^Wheeling Steel Corporation 
V. Pox, W.Va., 56 S.Ct 773, 298 U.S. 
193, 80 L.Ed. 1143, rehearing denied 
Wheeling Steel Corporation v. Pox, 
57 S.Ct 4, 299 U.S. 619, 81 L.Ed. 
456—First Nat Bank of Boston v. 
State of Maine, 52 S.Ct 174, 284 
U.S. 312, 76 L.Ed. 313, 77 A.L.R. 
1401—Beidler v. South Carolina 
Tax Commission, 51 S.Ct 64, 282 U. 
S. 1, 75 L.Ed. 131—Farmers’ Loan 
& Trust Co. V. State of Minnesota, 
50 act 98, 280 U.a 204, 74 L.Ed. 
371, 65 A.UR. 1000—Safe Deposit 
A Trust Co. of Baltimore, Md. v. 


Commonwealth of Virginia, Va., 50 
S.Ct 59. 280 U.S. 83, 74 L.Ed. 180, 
67 A.L.R, 386. 

Md.—Mayor and City Council of Bal¬ 
timore V. Gibbs, 171 A. 37, 166 Md. 
364, certiorari denied 55 S.Ct 71, 
293 U.S. 659, 79 L.Ed. 660. 

3.5 mtaaigiblo BersooiEa Property! 

Tax Act I 

Mo.—In re Armistead, 245 S.W.2d 145, i 
362 Mo. 960. ^ 

4. U.S.—^Farmers* Loan & Trust Co. 
V. State of Minnesota, 50 S.Ct 98, 
280 U.S. 204, 74 L.Ed. 371, 65 A.L. 

R. 1000—^Kirtland v. Hotchkiss, 
Conn., 100 U.S. 491, 25 L.Ed. 558. 

61 C. J. p 161 note 92. 

5. U.S.—WTieeling Steel Corporation 
V. Fox, W.Va., 56 S.Ct 773, 298 U, 

S. 193, 80 L,Ed. 1143, rehearing de¬ 
nied Wheeling Steel Corporation v. 
Fox, 57 S.Ct. 4, 299 U.S. 619, 81 L. 
Ed. 456. 

5.5 Ohio.—^Kroger Grocery A Baking 
Co. V. Evatt, B.T.A., 68 N.E.2d 673, 
affirmed 79 N.E.2d 228, 149 Ohio St 
448. 

5.10 Ohio.—Ransom & Randolph Co., 
Toledo, Ohio, v. Evatt, B.T.A., 10 
Ohio Supp. 25, reversed on other 
grounds 62 N.E.2d 738, 142 Ohio St 
398. 

6. U.S.—Metropolitan lAfe Ins. Co. 

I V. New Orleans, La., 27 S.Ct 499, 

I 205 U.S. 395, 61 L.Ed. 853. 
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Ga.—Parke, Davis & Co. v. City of 
Atlanta, 36 S.E.2d 773, 206 Ga. 296, 
163 A.L.R. 976—Colgate-Palmolive- 
Peet Co. V. Davis, 27 S.B.2d 326, 
196 Ga. $81. 

61 C.J. p 161 note 96. 

7. U.S.—^Liverpool & London & 
Globe Ins. Co. of New York v. 
Board of Assessors for Parish of 
Orleans, La., 31 S.Ct. 550, 221 U.S. 
346, 55 L.Ed. 762, L.aA.1915C 903. 

61 C.J. p 161 note 97. 

8. U.S.—Orient Ins, Co. v. Board of 
Assessors for Parish of Orleans, 
La., 31 S.Ct 554, 221 U.S. 358, 55 L. 
Ed. 769. 

9. U.S.—^Liverpool & London & 
Globe Ins. Co. of New York v. 
Board of Assessors for Parish of 
Orleans, La«, 31 S.Ct. 550, 221 U.S. 
346, 55 L.Ed. 762, L.R.A.1915C 903. 

110. U.S.—state Assessors v. Comp- 
toir Nat D’Escompte, La., 24 S.Ct 
i 109, 191 U.S. 388, 48 UEd. 232. 

I 61 C.J, p 161 note 2. 

11. U.S.—Buck V. Beach, Ind., 27 S. 
Ct 712, 206 U.S. 392, 51 L.Ed. 1106. 

ISL U.S.—^Metropolitan I* Ins. Co. v. 
New Orleans. La., 27 S.Ct 499. 20i 
U.S. 396, 61 L.Bd. 853. 

13. Puerto Rico.—Union Cent. L. 
Ins. Co. V, Gromer, 19 Puerto Rico 
856. 
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dent or nonresident, in the state where the land is 
situated.^ ^ 

(4) Membership in Stock Exchange 

Membership held by a resident in a stock exchange 
in another state may be taxed by a state. 

A state may tax the membership held by a 
resident in a stock exchange in another state with¬ 
out denying due process of law, even though the 
membership privileges exercisable in the latter state 
enable that state to tax them locally 

(5) Property in Hands of Trustee or Guard¬ 

ian 

A state may levy a property tax on a resident trustee 
as the owner of intangibles in a foreign trust, without 
denying due process. 

-Without denying due process, a state may levy 
a property tax on a resident trustee as the owner 
of intangibles in a foreign trust,^5.50 on his pro¬ 
portionate interest, as a trustee, in the res,^5-55 and 
it is not constitutionally significant that the resident 
trustee is not the sole trustee of the foreign 
trust.^5.60 It has been held, however, that the 
corpus of a trust fund in the hands of a trustee in 
one state cannot be taxed in another state in which 
the life beneficiary resides,^® and so, where in¬ 
tangibles, such as stocks and bonds, are in the 
hands of the holder of the legal title with definite 
taxable situs at his residence, which situs is not 
subject to change by the equitable owner, a tax 
on such intangibles at the domicile of the equitable 
owner is a denial of due process of law,i7 and taxa¬ 
tion of the same property in the state where it is 
held as corpus, and also in the state where the bene¬ 
ficiary resides, is unconstitutional.^® 
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A tax on the intangible interest of a resident 
beneficiary of a trust the corpus of which is in an¬ 
other state is not unconstitutional, however and 
the state may fix the situs of intangible property 
owned by a resident of the state, although managed 
and controlled by a trustee in another state, 
where the property is not taxed in such other 
state,20 and it is immaterial whether the control 
was intrusted to the nonresident by the present 
owner or by a previous owner from whom the bene¬ 
ficial title was obtained.21 A law which requires 
property in the hands of a nonresident guardian 
of a nonresident ward, which property is outside 
of the state, to be taxed in the county within the 
state where the guardian was appointed, unless else¬ 
where taxed, is not unconstitutional as taking prop¬ 
erty without due process of law.22 

(6) Steamships 

The taxation of ocean-going steamships at the domi¬ 
cile of the owner does not violate due process of law. 

Since the situs for taxation of ocean-going steam¬ 
ships which have acquired no actual situs elsewhere 
is at the domicile of the owner, as discussed in 
Taxation § 115, taxation at such domicile is not in¬ 
consistent with the due process clause.23 Jn deter¬ 
mining the tax to be paid by a steamship company, 
the inclusion of tonnage transported in interstate 
and foreign commerce is a denial of due process.^®*® 

(7) Corporations and Corporate Property 

(a) Domestic corporations 

(b) Foreign corporations 

(a) Domestic Corporations 

It is a denial of due process to tax a domestic cor¬ 
poration's personal property located in another state. 


14. TJ.S.—Savings, etc., Soc. v. Mult¬ 
nomah County, Or., 18 S.Ct. 392, 
169 U.S. 421. 42 L.Ed. 803—Kirt- 
land V. Hotchkiss, Conn., 100 U.S. 
491, 25 Lr.Ed. 558. 

15. U.S.—Citizens’ Nat. Bank of 
Cincinnati v. Durr, Ohio, 42 S.Ct, 
15, 257 U.S. 99, 66 KEd. 149. 

61 C.X p 161 note 4. 

15.50 U.S,—Greenough v. Tax Asses¬ 
sors of City of Newport, R,I., 67 S. 
Ct. 1400, 331 U.S. 486. 91 U.Ed. 1621. 
172 329, rehearing denied 68 

S.Ct 28. 332 U.a 784, 92 luEd. 367. 
Statute held not invalid 
RL—Greenough v. Tax Assessors of 
City of Newport, 47 A-2d 625, 71 
RI. 477, affirmed 67 S.Ct 1400, 331 
U.S. 486, 91 U,Ed. 1621, 172 A.Lr. 
R 329, rehearing denied 68 S.Ct 
28. 

15^ U.S.—Oreenough v. Tax As¬ 
sessors of City of Newport R.I., 
6^ S.Ot 1400, 331 U.S. 486, 91 U.Ed. 
1621, 172 329, rehearing de¬ 


nied 68 S.Ct 28, 332 U.S. 784, 92 
UEd. 367. 

15.60 U.S.—Greenough v. Tax As¬ 
sessors of City of Newport, supra. 

16. U.S.—^Brooke v. City of Norfolk, 
Va., 48 S.Ct 422, 277 U.S. 27, 72 L. 
Ed. 767, followed in Craine v. Com¬ 
monwealth of Virginia, 49 S.Ct 27, 
278 U.S. 562, 73 L..Ed. 506. 

17. U.S,—Safe Deposit & Trust Co. 
of Baltimore, Md. v. Common¬ 
wealth of Virginia, Va., 50 S.Ct 69, 
280 U.S. 83, 74 L.Ed. 180, 67 AJt.R 
386. 

18. Md.—^Mayor and City Council of 
Baltimore V. Gibbs, 171 A. 37, 166 
Md. 364, certiorari denied 65 S.Ct 
71, 293 U.S. 559, 79 LuEd. 660. 

18. Ohio.—^Rowe v. Braden, 186 N.E. 
392, 126 Ohio St. 633. 

Pa.—Commonwealth v. StewaW, 12 
A.2d 444, 338 Pa. 9, affirmed Stew¬ 
art V* Commonwealth of Penn., 61 
S.Ct 445, 312 U.S. 649. 85 L.Ed. 
1101 . 


Effect of due process clause on tax 
on income of trust fund located in 
another state see infra S 657. 

19.5 Ky.—Commonwealth ex rel. 
Martin v. Sutcliffe, 140 S.W.2d 1028, 
283 Ky. 274. 

20, Ky.—^Bingham’s Adm'r v. Com¬ 
monwealth, 251 S.W. 936, 199 Ky. 
402, 

21. Ky.—^Bingham’s Adm’r v. Com¬ 
monwealth, supra. 

^ Md.—Baldwin v. State, 43 A 857, 
89 Md. 587, affirmed 21 S.Ct 105, 
179 U.S. 220, 45 L.Ed. 160—Bald¬ 
win V. Washington County Comrs., 
36 A. 764, 85 Md. 145, error dis¬ 
missed 18 S.Ct 939, 168 U.S. 705, 
42 UEd. 1213. 

23- U.S.—Southern Pac. Ca v. Com¬ 
monwealth of Kentucky, 32 S-Ct 
13, 222 U.S. 63, 56 D.Ed. 96. 

23.5 Mich.—Gartland S. S, Corp. v. 
Michigan Corp. & Securities Com¬ 
mission, 64 N.W.2d 886, 339 Mich. 
661. 


958 



16A C. J. S* 

It is a denial of the constitutional guaranty of 
due process to tax a domestic corporation's per¬ 
sonal property permanently located in another state, 
and employed there in the prosecution of its busi¬ 
ness;-^ and since the state cannot directly tax 
property permanently located in another state with¬ 
out denying due process of law, it cannot do so 
indirectly by taxing the capital stock of a corpora¬ 
tion owning property permanently located in an¬ 
other state without deduction for the enhancement 
which the value of such property gives to the value 
of the stock.25 However, a statute imposing a tax 
on the value of the outstanding stock of domestic 
corporations in excess of the value of the real and 
personal property and certain indebtedness, although 
the corporation has neither tangible property nor 
papers evidencing the ownership of intangible prop¬ 
erty within the state, does not violate rights guar¬ 
anteed by the Fourteenth Amendment, whether the 
tax is regarded as a property tax or a franchise 
tax and it has been held that, in determining the 
corporate stock tax of a domestic corporation, the 
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value of stock of foreign corporations owned by it 
may be considered.^^ An excise tax on the privilege 
of declaring and receiving dividends out of income 
derived from property located or business trans¬ 
acted within the state, and requiring the corporation 
to withhold the tax from the dividend to each stock¬ 
holder, is not unconstitutional as taking property 
without due process or as taxation of nonresident 
stockholders over whom the state has no jurisdic- 
tion.^S The presence of a corporation outside or 
within the state of its origin for purposes of taxa¬ 
tion can be manifested only by activities carried on 
in the corporation’s behalf by those who are au¬ 
thorized to act for it.^^*® The fact that an inter¬ 
state carrier pays property taxes on some propor¬ 
tion of the full value of its property in other states 
does not abridge the taxing power of the state of 

incorporation.28.10 

Franchise tax, A tax on the privilege of being 
a corporation is not a denial of due process of law 
if otherwise valid.-^ A statute imposing a fran¬ 
chise tax on a domestic corporation according to 


2 ^ XJ.S.—Union Refrigerator Trans¬ 
it Co. V. Commonwealth, Ky., 26 
S.Gt 36, 199 U.S. 194, 50 L.Ed. 150, 

4 Ann.Cas, 493. 

Mich.—Goodenough v. State, 43 N.W. 
2d 235, 328 Mich. 56, modified on 
other grounds 44 N.W.2d 161, 328 
Mich. 502. 

61 C.J. p 162 note 14, p 163 note 43. 
25. Neb.—Peters Trust Co. v. Doug¬ 
las County, 203 N.W. 1001, 113 
Neb. 596. 

^ U.S.—Cream of Wheat Co. v. 
Grand Forks County, N, D., 40 S. 
Ct. 658. 253 U.S. 325, 64 Li.Ed. 931. 

27, Pa.— Commonwealth v. X G. 
Brill Co., 134 A. 441, 287 Pa- 59— 
Commonwealth v. Sunbury Con¬ 
verting Works, 134 A 438, 286 Pa. 
545. 

28. Wis.—State ex rel. Froedtert 
Grain & Malting Co. v. Tax Com-j 
mission of Wisconsin, 265 N.W.' 
672, 221 Wis. 225, 104 AL.R, 1478, | 
rehearing denied 267 N.W. 52, 221 
Wis. 225, 104 AL.R. 1478. 

283 U.S.—International Shoe Co. v. 
State of Washington, Oface of Un¬ 
employment Compensation and 
Placement, Wash, 66 S.Ct. 154, 326 
' U.S. 3i0, 90 L.Ed. 95, 161 AL.R. 
1057. 

28.10 U.S.—Northwest Airlines T. 
State of Minnesota, 64 S.Ct. 950, 
322 U.S. 292, 88 L.Ed. 1283, 153 
AUR. 246, rehearing denied 65 
act 26, 323 U.S. 809* 89 LuEd. 645. 

28. Cal.—^E1 Dorado Oil Works v. 
MoColgan, 215 P.2d 4, 34 Cal.2d 731, 
ap3;>eal dismissed 71 S.Ct. 52, 340 
U.S. SOI, 95 L.Ed. 589, rehearing 


denied 71 S.Ct 193, 340 U.S. 885, 
95 L.Ed. 642. 

La.—Conway v. Lane Cotton Mills 
Co., 152 So. 312, 178 La. 626. 

Tex.—^Houston Oil Co. of Texas v. 
Lawson, Civ.App., 176 S.W.2d 716, 
error refused. 

61 C.X p 162 note 18. 

Business conducted by trustee 

Statute imposing franchise tax on 
corporation based on annual net in¬ 
come for privilege of exercising its 
franchise in state was held to im¬ 
pose tax on business conducted by 
trustee and not on trustee, and hence 
statute was not unconstitutional as 
attempting to deprive trustee and 
beneficiaries of their property with¬ 
out due process. 

N.T.—City Bank Farmers Trust Co. 
V. Graves. 3 N.E.2d 612, 272 N.T. 

1 . 

Prior dissolutiooL of oorpoxailoo. 

A statute enacted April 4, 1936, im¬ 
posing a special franchise tax on 
domestic corporations doing business 
in Maryland on January 1, 1936, was 
not unconstitutional as confiscatory 
or oppressive and as denying due 
process with respect to a corporation 
doing business on January 1, 1936, 
but dissolved on March SL 1936, be¬ 
fore passage of statute. 

—^Diamond Match Co. v. State 
Tax Commission, 200 A 365. 

Merger or oousolidatioai 

Provision in tax law relating to 
report of net income as basis for 
franchise tax in case of merger or 
consolidation of corporations where¬ 
by one corporation acquires assets 
or franchises of another corporation, 
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as applied retroactively to corpora¬ 
tion which acquired assets and fran¬ 
chises of dissolved corporation prior 
to effective date of law, was not in¬ 
valid as deprivation of property 
without due process. 

N.T.—^People ex rel. Best & Co. v. 
Graves, 193 N.E. 269. 265 N.T. 431. 

imitary bushiess 

(1) Where California corporation 
engaged in a unitary business within 
and without state had no employees 
outside of state who made sales, and 
all proi>osals for out-of-state sales 
received from brokers or otherwise 
were acted upon at meetings held by 
corporation's executive committee in 
its California office, assignment of 
one hundred per cent of corporation’s 
sales to California in state franchise 
tax commissioner’’s re-allocation for¬ 
mula for franchise tax purposes did 
not operate to tax extraterritorial 
values in violation of due process of 
law. 

CaL—^E1 Dorado Oil Works v. McCol- 
gan. 215 P.2d 4, 34 Cal.2d 731, ap¬ 
peal dismissed 71 S.Ct 52, 340 U.S. 
801, 95 L.Ed. 689, rehearing denied 
71 S.Ct 193, 340 U.S. 885, 95 KEd. 
642. 

(2) Applying the three-factor for¬ 
mula of property, payroll and sales 
by state franchise tax commissioner 
in apportionment of California cor¬ 
poration's unitary business within 
and without the state for franchise 
tax puriM>ses did not operate to tax 
extraterritorial values in violation of 
due process of law. 

Cal.—^EIl Dorado Oil Works v. McCol- 
gan, supra. 
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its paid-up capital stock is not violative of due 
process of law,^® nor is it necessarily invalid be¬ 
cause it is measured by capital stock which in part 
may represent property not subject to the state's 
taxing power.31 3o, an act may properly include 
in its tax base income derived from interstate or 
foreign commerce.^^ increase in taxes sub¬ 

sequent to the payment of a franchise tax does not 
deny due process of law.^^.s Moreover, due proc¬ 
ess is not denied by including in the measure of the 
tax an open account and losses for certain years.^^ 
In assessing a franchise, it is a denial of due proc¬ 
ess of law to include the value of a franchise ob¬ 
tained by the corporation from another state.^^ 

(b) Foreign Corporations 
aa. In general 
bb. Excise or franchise tax 
cc. Tax on capital stock 

aa. In General 

Where it is measured by reference to property situ¬ 
ated wholly within the state, a tax on foreign corporations 
is not repugnant to the due process clause, but a state 
cannot tax a foreign corporation's property which is nei¬ 
ther located nor used within the confines of the state. 
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Where it is measured by reference to property 
situated wholly within the state, a tax on foreign 
corporations is not repugnant to the due process 
clause,35 even though such property is used in part 
in interstate commerce ;36 a tax on money 

deposited solely for transmission by a foreign in¬ 
surance company, doing business in the state, has 
been held to deny due process of law.37 ^ax on 
tangible personal property of a foreign corpora¬ 
tion located in the state is not a denial of due proc¬ 
ess,3'^*5 notwithstanding the state in which the for¬ 
eign corporation is located imposes a similar 
tax.37.10 It is within the power of the legislature 
to establish a situs for the purpose of taxing prop¬ 
erty located within the state but with no fixed situs 
therein.38 A tax on the portion of a corporation's 
intangible property, which is capital doing business 
within the state, is not in violation of the due 
process clause of the Fourteenth Amendment®^ 

Property outside state. Consistently with the due 
process clause, a state cannot tax a foreign corpo¬ 
ration's property which is neither located nor used 
within the confines of the state,^^ and which cannot 


30. Ala.—^Atlantic Coast Line Ry, 
Co. V. State, 85 So. 424, 204 Ala. 80. 

Ko par stock 

A statute relating to valuation for 
purpose of franchise tax of stock 
not having any par value, was not 
violative of Const- art 12 § 6, since 
there is no element of confiscation 
involved in its effect. 

Ark.—State v. Margay Oil Corpora¬ 
tion, 269 S.W. 63, 167 Ark. 614. 

31. U.S.—Schwab v. Richardson, 

Cal., 44 S.Ct. 60. 263 tJ.S. 88, 68 L. 
Ed. 183. 

Southern Realty Corporation v. 
McCallum, B.C.Tex., 1 F.Supp. 614, 
affirmed, C.C.A,, 65 F.2d 934, cer¬ 
tiorari denied Southern Realty Cor¬ 
poration V. Heath, 54 S.Ct. 127, 290 
TJ.S. 692, 78 Li.Ed. 596. 

Sailway ooxu3;>aay 

(1) A domestic railway company, 
whose lines extend into other states, 
is not taxed on its property outside i 
the jurisdiction of the state In vio¬ 
lation of the due process clause by 
the exaction of an annual tax grad¬ 
uated according to paid-up capital 
stock, imposed on domestic corpora¬ 
tions for the privilege of being a cor¬ 
poration, since such tax is not a 
property tax. 

TJ.S.—^Kansas City, etc., R. Co. v. Bot¬ 
kin, Kan., 36 S.Ct 261, 240 TJ.S. 227, 
66 Ii,Ed. 617. 

(2) Moreover, such a corporation 
is not deprived of its property with¬ 
out due process of law because no 
teduotion is allowed from the capi¬ 
tal stock, taken as the basis of the 


tax, on account of the fact that a 
considerable portion of its rolling 
stock, by the familiar course of rail¬ 
road business, is constantly out of 
the state. 

U.S.—New York Cent R. Co. v. Mil¬ 
ler, N.Y., 26 S.Ct 714, 202 U.S. 684, 
50 L-Ed. 1155. 

(3) The imposition of an annual 
franchise tax on a consolidated rail¬ 
way corporation, existing by virtue 
of a consolidation under concurrent 
acts of several states, measured by 
the entire capital stock of the con¬ 
solidated corporation instead of by 
the amount of capital employed in 
the state as is done in the case of 
foreign corporations, does not vio¬ 
late the due process clause of the 
Fourteenth Amendment, where the 
consolidation statute of the state im¬ 
posing the tax provides that the con¬ 
solidated corporation shall in all re¬ 
spects be subject to the laws of the 
state as a domestic corporation. 

U.S.—Kansas City, etc., R. Co. v. 
Stiles, Ala., 37 S.Ct. 68, 242 U.S. 
Ill, 61 L.Ed. 176. 

32. Cal.—^Matson Nav. Co. v. State 
Board of Egualization of Califor¬ 
nia, 43 P.2d 805, 3 Cal.2d 1, af¬ 
firmed 56 S.Ct. 653, 297 U.S. 441, 
80 UEd. 791, rehearing denied 56 S. 
Ct. 666, 279 U.S. 728, 80 L.Ed. 1011. 

32.5 Tex.—Houston Oil Co, of Tex¬ 
as V. Lawson, Civ.App., 176 S.W.2d 
716, error refused. 

33. La.—State v. Banana Selling Co., 
170 So. 30, 185 La. 668, 107 AL.R. 
1298. 


34. U.S.—^Louisville, etc., Ferry Ca 
V. Commonwealth, Ky., 23 S.Ct 468, 
188 U.S. 399, 47 L.Ed. 619—Louis¬ 
ville, etc., Ferry Co. v. Kentucky, 
23 S.Ct. 463, 188 U.S. 385, 47 L.Ed. 
613. 

Tenn.—South Nashville R. Co. v. 
Morrow, 11 S.W. 348, 87 Tenn. 406, 
2 L.R.A. 853. 

35. U.S.—St. Louis Southwestern 
Ry. Co. v. State of Arkansas, Ark., 
36 S.Ct. 99, 235 U.S. 350, 59 LEd. 
265. 

61 C.X p 162 note 27. 

36. Mo.—State ex rel. Wabash Ry. 
Co. V. Williams, 224 S.W. 822, 284 
Mo. 456. 

61 C.J. p 162 note 28. 

37. U.S.—Orleans Parish Assessors 
V. New York Life Ins. Co., La-, 30 
S.Ct. 385, 216 U.S. 617, 54 LEd. 
597. 

37.5 Kan.— "V, S. Bicarlo Masonry 
Co. V. Higgins, 284 P.2d 640, 178 
Kan. 222. 

37.10 KAn.—Y. S. Dicarlo Masonry 
Co- V, BCiggins, supra. 

38. U.S.—Sinclair Refining Co. r. 
Day, D.C.La., 11 F.2d 664. 

61 C.J. p 163 note 32. 

39. R.L—^Mexican Petroleum Corpo¬ 
ration V. Bliss, 110 A, 867, 48 RL 
243. 

40. U.S.—Connecticut General Life 
Ins. Co. V. Johnson, Cal., 58 S.Ct 
436, 303 U.S. 77, 82 L.Ed. 673. 

Ill.—St. Louis Southwestern Ry. Co. 
v. Stratton, 187 N.E. 498, 353 IlL 
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be said to contribute any part of its value to local 
assets and for that reason statutes permitting 
such taxation have been held objectionable in the 
case of corporations owning and operating rail¬ 
roads,refrigerator cars, and tank cars,^3 and also 
statutes assuming, under such circumstances, to tax 
property of companies engaged in refining and 
marketing oil and gas,^^ companies furnishing 
sleeping, parlor, and tourist cars on railroads, 
manufacturing corporations,mercantile compa¬ 
nies,^’^ and telegraph companies.^8 While it has 
been held that a tax which reaches property beyond 
the state may be sustained if relatively small, 
this holding is not in harmony with later decisions^® 
and has been disapproved.^^ A state may not by 
definition, construction, or other process domesti¬ 
cate a person or corporation in fact domiciled else¬ 
where in order to avoid the application of consti¬ 
tutional principles, established by the United States 
supreme court relative to jurisdiction for purposes 
of taxation,52 and if a statute domesticating for¬ 
eign corporations having their principal business in 
the state for purpose of taxation constitutes a tax 
imposed as a condition to the transaction of busi- 
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ness in the state or as a fee for that privilege, it is 
invalid as an attempt to reach property of the cor¬ 
poration beyond the taxing jurisdiction of the 
state.53 In so far, however, as property located 
outside the state adds to the value of the property 
and rights exercised in the state, it has been held 
that it may be taken into account without violating 
the due process clause of the Fourteenth Amend- 
ment.^4 A statute which does not purport to tax 
cars which do not come within the state is not ob¬ 
jectionable.^^ 

bb. Excise or Franchise Tax 

A state, without violating the due process clause, 
may levy excise or franchise taxes on foreign corpora¬ 
tions doing business therein, and such taxes may be 
based on earnings and receipts from local business; but 
the tax must not extend to business done outside the 
state. 

Without violation of the due process clause, a 
foreign corporation qualified to do business in a 
state and maintaining offices there may be sub¬ 
ject to the levy by the state of excise or franchise 
taxes based on that proportion of its tangibles and 
intangibles employed in the state nor does the 


273, certiorari denied 54 S.Ct. 458, 
291 U.S. 673, 78 L.Ed. 1062. 

Minn.—Marshall-Wells Co. v. Com¬ 
missioner of Taxation, 20 N,W.2d 
92, 220 Minn. 458. 

N.T.—Wayne County v. American 
Steel Export Co., 101 N.Y.S.2d 522, 
277 App.Div. 585, appeal granted 
102 N‘.Y.S.2d 442, 278 App.Div, 568 
—^People ex rel. Alpha Portland 
Cement Co. v. Knapp, 181 N.Y.S. 
32, 191 App.Div. 262, reversed on 
other grounds 129 N.B. 202, 230 N. 
Y. 48, reargument denied 132 N.E. 
870, 231 N.Y. 516, 

61 C.J. p 163 note 34. 

41. U.S.—Gorham Mfg. Co. v. Trav¬ 
is, D.C.N.Y., 274 P. 975, affirmed 45 
act 80, 266 U.S. 265, 69 L.Ed. 279. 

42. U.S.—^Atchison, T. & S. P. R. Co. 
v, O^Connor, Colo., 32 S.Ct. 216, 223 

U. S. 280, 56 L.Ed. 280, Ann.Cas. 
1913C 1050. 

Ill.—St. Louis Southwestern Ry. Co. 

V. Stratton, 187 N.E. 498, 353 Ill. 
273, certiorari denied 54 S.Ct. 458, 
291 U.S. 673, 78 L.Ed, 1062. 

43. U.S.—^Union Tank Line v, 

Wright, Ga., 39 S.Ct. 276, 249 U.S. 
275, 63 L.Ed. 602. 

44. Ark.—State v. Lion Oil Refining 
Co., 284 S.W. 83, 171 Ark. 209. 

45. U.S.—The Pullman Co. v. Kan¬ 
sas, Kan., 30 S.Ct. 232, 216 U.S. 56, 
54 L.Ed. 378. 

46. U.S.—International Paper Co. v. 
Massachusetts, Mass., 38 S.Ct 292, 
246 U.S. 135, 62 L.Ed. 624, Ann.Cas. 
1918C 617. 

47. U.S.—Looney v. Crane Co„ Tex., 
16A C.J.S.—61 


38 S.Ct 85, 245 U.S. 178, 62 L.Ed. 
230. 

48. U.S.—^Ludwig v. Western Union 
Tel. Co., Ark., 30 S.Ct. 280. 216 U. 
S. 146, 54 L,Ed. 423—Western Un¬ 
ion Tel. Co. V. Kansas ex rel. Cole¬ 
man. Kan., 30 S.Ct 190, 216 U.S. 
1, 54 L.Ed. 355. 

61 C.J. p 163 note 44. 

49. U.S.—Baltic Mining Co. v. Mas¬ 
sachusetts, Mass., 34 S.Ct 15, 231 
U.S, 68, 58 L.Ed. 127. 

50. U.S.—^Looney v. Crane Co., Tex., 
38 S.Ct. 85. 245 U.S. 178, 62 L.Ed. 
230, 

Utah.—^Minneapolis Steel & Machin¬ 
ery Co. V. Crockett, 263 P. 926, 71 
Utah 211. 

61 C.J. P 163 note 46. 

51. U.S.—^Alpha Portland Cement 
Co. v. Massachusetts, Mass., 45 S. 
Ct 477, 268 U.S. 203, 69 L.Ed. 916, 
44 A.L.R, 1219. 

61 C.J. p 163 note 47. 

52. Wis.—^Newport Co. v. Wisconsin 
Tax Commission, 261 N.W. 884, 219 
Wis. 293, 100 A.L.R. 1204, certio¬ 
rari denied Wisconsin Tax Com¬ 
mission V, Newport Co., 56 S.Ct 
598, 297 U.S. 720, 80 L.Ed. 1004. 

53. Wis.—^Newport Co. v. Wisconsin 
Tax Commission, supra, 

54. Mont.—Western Union Tele¬ 
graph Co. V. State Board of Equali¬ 
zation, 7 P.2d 651, 91 Mont. 310. 

61 C.J. P 164 note 48. 

55. Ga.—^Wright v. Union Tank Line 
Co., 85 S.E. 994, 143 Ga 765. 

56. U.S.—Spector Motor Service v. 
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O’Connor, C.A.Conn., 181 F.2CI 150. 
reversed on other grounds 71 S.Ct. 
608, 340 U.S. 602, 95 L.Ed. 573. 

Ala—Consolidated Coal Co. v. State, 
183 So. 650, 236 Ala. 489. 

Cal.—Southern Pac. Co. v. McColgan, 
156 P.2d 81, 68 Cal.App.2d 48. 
Mass.—^Atlantic Lumber Co. v. Com¬ 
missioner of Copimrations and Tax¬ 
ation, 197 N.E. 626, 292 Mass. 51, 
affirmed Atlantic Lumber Co. v. 
Commissioner of Corporations & 
Taxation of Commonwealth of 
Massachusetts, 66 S.Ct, 887, 298 U. 
S. 553, 80 L.Ed. 1328. 

Pa.—Commonwealth v. Charles S. 
Walton & Co., Com.FL, 53 Dauph. 
Co. 279. 

Tenn.—Crane Co. v. Carson, 234 S.W. 
2d 644, 191 Tenn. 353, certiorari de¬ 
nied 71 S.Ct 282, 340 U.S. 906. 95 
L.Ed. 655—R. J. Reynolds Tobacco 
Co. V. Carson, 213 S.W.2d 45, 187 
Tenn. 157. 

Comimtatloii of *nmsiiiess dona^ 

(1) In computing numerator of 
‘‘business done” fraction under Ohio 
statute providing for imposition of 
corporate franchise tax for privilege 
of doing business in Ohio for profit, 
inclusion, as part of Ohio business of 
foreign corporation maintaining in 
Ohio factories, selling branches, 
warehouses and retail stores, of an 
amount equal to sales proceeds of a 
large part of goods manufactured in 
Ohio factories, without regard to 
where goods were sold or delivered, 
was not violative of due process 
! clause. 

i U.S.—International Harvester Co. v*. 
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fact that the principal business of the corporation 
is conducted in a national park render a state tax 
invalid.^*^ However, an excise tax, which does not 
segregate local and foreign business, taxes prop¬ 
erty beyond the state’s jurisdiction in violation of 
the due process clause.^^ A tax on the business of 
foreign corporations done within the state is spe¬ 
cific, and hence no apportionment or appraisal is 
required.59 The fact that the corporation with¬ 
draws from the state after doing business there¬ 
in does not render a tax on net profits of business 
done in the state a denial of due process of law.^o 
In the imposition of an excise tax, no property of 
an interstate railroad situated without the state 
can be taken into account imless it can be seen in 
some plain and fairly intelligent way that it adds to 
the value of the road and rights exercised in the 
state.®^ A privilege tax on production within the 
state, based on the value within the state of the 
thing produced which subsequently enters inter¬ 
state commerce is not invalid as a tax on property 
beyond the state’s jurisdiction.®^ 
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A statutory formula for the taxation of foreign 
corporations must not operate as an effort by the 
state to assert its taxing power beyond its territorial 
limits.®^-® A state cannot, through the guise of a 
franchise tax, exert its taxing authority over 
business done outside its bounds by foreign cor¬ 
porations ;®5 hence a statute attempting to exact 
minimum franchise taxes of such corporations hav¬ 
ing no property and doing no business in the state 
is invalid as a denial of due process;®^ nor is a 
tax, otherwise unconstitutional, made valid merely 
because the corporation enjoys outside the state 
economic benefits from transactions within it which 
the state might, but does not, tax, or because the 
state might tax the transactions which the corpora¬ 
tion carries on outside the state if it were induced 
to carry them on within.®® The constitutional lim¬ 
itation on a state’s power to impose a franchise 
tax on a foreign corporation is that the measure 
of the tax must bear some .reasonable relation to 
the privilege granted.®®*® It is not a denial of due 
process, however, for a state to levy a franchise 


Evatt. Ohio, 67 S.Ct. 444, 329 U.S. 
416, 91 Ij-EU. 390, rehearing denied 
67 S.Ct. 628, 329 U.S. 834, 91 I*.Ed. 
706. 

(2) Measuring value of foreign 
corporation’s Ohio sales agencies' 
business by total amount of preced¬ 
ing year's Ohio sales of goods manu¬ 
factured outside Ohio as well as 
goods manufactured in Ohio was not 
a taxing of out of state or interstate 
transactions or sales in violation of 
due process clause of the Fourteenth 
Amendment, since the Ohio agencies’ 
business and their sales to Ohio cus¬ 
tomers were Intrastate activities, 

U.S.—^International Harvester Co. v. 
Evatt, supra. 

TTnitaxy business 

(1) A foreign corporation, operat¬ 
ing wholesale distributing houses in 
various cities of different states and 
maintaining central purchasing, ad¬ 
vertising, accounting and manage¬ 
ment divisions, executive force, and 
general system of operations, was 
engaged in unitary business, in view 
of unity of ownership, operation and 
use, so that state franchise tax com¬ 
missioner correctly applied statutory 
formula method in determining por¬ 
tion of corporation's net income from 
business dohe within state for fran¬ 
chise tax purposes. 

Cal.—Butler Bros. v. McColgan, 111 
P.2d 334, 17 CaL2d 664, affirmed 62 
act. 701, 315 U.S. 501, 86 l4.EJd. 991. 

(2> The act imposing franchise tax 
oh foreign corporation does not vio¬ 
late due process clauses on ground 
that formula of measurement of the 
tax does not reasonably reflect the 
Value of corporation’s franchise^ as 


applied to a foreign manufacturing 
corporation conducting a unitary en¬ 
terprise rather than a multiform 
business, and the formula stated in 
the act does not deprive foreign cor¬ 
poration of its property without due 
process of law because it reflects val¬ 
ue of United States bonds owned by 
corporation and forming part of 
working capital, since the tax is a 
franchise tax and not a property tax. 
Pa.—Commonwealth v. Ford Motor 
Co., 38 A2d 329, 350 Pa, 236, appeal 
dismissed 65 S.Ct. 857, 324 U.S. 827, 
89 L.Ed. 1394, rehearing denied 65 
S.Ct. 1012, 324 U.S. 890, 89 L.Ed. 
1437. 

57. U.S.—Rainier Nat. Park Co. v. 
Martin, D.C.Washu, 18 F.Supp, 481, 
rehearing denied 23 F.Supp. 60 ,af- 
firmed 58 S.Ct. 478, 302 U.S. 661, 82 
L.Ed. 511. 

58. Pa.—Commonwealth v. Hughes- 
Foulkrod Co., Com.Pl., 66 Dauph. 
Co. 40. 

Wash.—Great Northern Ry. Co. v. 

State, 267 P. 606, 147 Wash. 630. 
59- N.Y.—^People v. Equitable Trust 
Co., 96 N.T. 396. 

60. Conn.—William A. Slater Mills 

V. Gilpatric, 117 A. 806, 97 Conn. 
521. 

61. U.S.—Wallace v. Hines, N.P., 40 
S.Ct. 435, 253 U.S. 66, 64 L.Ed. 782. 

61 C.X p 164 note 56. 

62. U.S.—^Hope Natural Gas Co. v. 
Hall, W.Va, 47 S.Ct. 639, 274 U. 
S. 284, 71 L.Bd. 1049. 

623 Minn.—Marshall-Wells Co. v. 
Commissioner of Taxation, 20 N- 

W. 2d 92, 220 Minn. 458. 

63. U.S-—Connecticut Greneral Life 
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Ins. Co. V. Johnson, Cal., 58 S.Ct. 
436, 303 U.S, 7T, 82 L.Ed. 673— 
Southern Ry. Co. v. Commonwealth 
of Kentucky, 47 S.Ct. 642, 274 U.S. 
76. 71 L.Ed. 934. 

Ill.—St. Louis Southwestern Ry. Co. 
V. Stratton. 187 N.E. 498, S53 Ill. 
273, certiorari denied 64 S.Ct 458, 
291 U.S. 673, 78 L.Ed. 1062. 

64. Ill.—St. Louis Southwestern Ry. 
Co. V. Stratton, supra. 

65, U.S.—Connecticut General Life 
Ins. Co. V. Johnson, Cal., 58 S.Ct. 
436, 303 U.S. 77, 82 LuEd. 6T3. 

65.5 Cal.—Southern Pac. Co. v. Mc¬ 
Colgan, 166 P.2d 81, 68 Cal.App.2d 
48. 

Paper domicile 

Where corporation has only a paper 
domicile, the state where the great¬ 
est portion of corporation’s control 
exists is regarded as the commer¬ 
cial domicile with constitutional pow¬ 
er to tax income from intangibles. 
Cal.—Southern Pac. Co. v. McCol¬ 
gan, supra. 

MTini-tTinTn contacts with the state 
(1) To subject foreign corporation, 
which did not obtain certificate to do 
business in the state, to franchise 
tax, foreign corporation would have 
to have certain minimum contacts 
with the state, such that payment of 
tax would not offend traditional no¬ 
tions of fair play and substantial jus¬ 
tice, and whether such contacts make 
it reasonable to require payment of 
tax and still satisfy demands of due 
process would depend on quality and 
nature of the activity in relation to 
fair and orderly administration of 
the laws which it was the purpose of 
the due process clause to insure. 
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tax against a foreign corporation doing an intra¬ 
state business,®® such as a graduated tax which does 
not vary in direct proportion to the authorized or 
issued capital stock, and which is limited by a 
reasonable maximum amount.®'^ A statute which 
fixes the value of a franchise of a foreign corpo¬ 
ration for taxation purposes, by deducting from 
the value of its total assets the value of its tangi¬ 
ble property and fixing the value of the corporate 
excess in the state at that percentage of the dif¬ 
ference represented by the ratio between its intra¬ 
state and total business, is not violative of the Four¬ 
teenth Amendment,®® and neither is a statute levy¬ 
ing a tax based on that proportion of outstanding 
capital stock, surplus and long-term indebtedness 
as the gross receipts from local business bear to 
the total receipts.®® After an insurance company 
has ceased to do business within the state, a priv¬ 
ilege tax on the premiums paid to it on policies 
previously issued is contrary to the due process 
clause of the federal constitution.'^® However, 
where a tax imposed by a state on a foreign insur- 
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ance company measured by the percentage of pre¬ 
miums received annually throughout the life of the 
policies issued is levied on the privilege of entering 
the state and engaging in business, and not on pre¬ 
miums, the tax on premiums received after the 
company's withdrawal from the state is not viola¬ 
tive of due process^®*® 

Tax on earnings and receipts. A tax on the 
gross receipts from intra-state business does not de¬ 
ny due process of law,'^^ and a tax on the local 
income which provides a reasonable rule of alloca¬ 
tion is not objectionable as taking property without 
due process of lawJ^ Although a franchise tax 
as to foreign corporations may be measured by 
the net income from business within the state, or 
from property within the state,'^2.5 ^ state may 
not measure a franchise tax by the net income from 
all the property of a foreign corporation, includ¬ 
ing income from property outside the state, 
and a statute purporting to include all dividend in¬ 
come of foreign corporations doing business in 
the state is valid only as applied to dividend income 


Vt.—^Ruppert v. Morrison, 85 A.2<i 
584, 117 Vt. 83. 

(2) Where foreign corporation 
which had not obtained certificate to 
do business in state, obtained cer¬ 
tificate of approval from state liquor 
control board authorizing foreign 
corporation to sell malt beverages to 
local wholesalers by sales consum¬ 
mated within or without the state, 
and sold product to local independent 
wholesale malt beverage dealer only 
outside state, and sales agent of the 
foreign corporation made visits to 
the state in connection with advertis¬ 
ing campaign to preserve and in¬ 
crease market for foreign corpora¬ 
tion's malt beverage, foreign corpora¬ 
tion exercised privilege of conducting 
activities within state and to that 
extent enjoyed benefits and protection 
of state laws, and assessment of min¬ 
imum franchise tax under statute im¬ 
posing such tax on foreign corpora¬ 
tions doing business within the state 
did not violate due process. 

Vt—Ruppert v. Morrison, supra. 

68. Mo.—State v. Phillips Pipe Line 
Co„ 97 S.W.2d 109, 339 Mo. 459, af¬ 
firmed 58 S.Ct 63, 302 XJ.S. 642, 82 
L.Ed. 499. 

87. XJ.S.—St. Louis Southwestern 
Ry. Co. V. Emmerson, D.C.Ill., 27 P. 
2d 1005, reversed on other grounds, 
C.C.A., 30 P.2d 322, reversed on 
other grrounds Stratton v. St. Louis 
Southwestern Ry. Co., 61 S.Ct. 8, 
282 U.S. 10, 75 L,Bd. 135. 

Republic Acceptance Corporation 
V. r>e L.and, D.CMCich., 276 P. 632. 
61 C.J. p 164 note 58. 

Statute held valid 

Statute providing corporate fran¬ 


chise tax but changing total allow¬ 
able offset permitted by state consti¬ 
tution to seventy-five per cent tax 
and allowing offset of ten per cent 
for real property taxes held valid. 
U.S.—BarnsdaJl Oil Co. of California 
V. Merriam, D.C.Cal., 8 P.Supp. 185. 
68. Cal.—^People v. Ford Motor Co., 
204 P. 217, 188 CaL 8. 

68- U.S.—^Ford Motor Co. v. Clark, 
C.C.ATex.. 100 F.2d 615, certiorari 
granted 60 S.Ct. 775, 306 U.S. 628, 
83 L.Ed. 1031, affirmed Ford Motor 
Co. V. Beauchamp, 60 S.Ct. 273, 308 
U.S. 331, 84 L.Ed. 304, reheartng 
denied 60 S.Ct. 385, 308 U.S. 640, 84 
L.Ed. 531—Southern Realty Corpo¬ 
ration V. McCallum, C.C.A.Tex.. 65 
F.2d 934, certiorari denied Southern 
Realty Corporation v. Heath, 54 S. 
Ct 127, 290 U.S. 692, 78 L.Ed. 596. 

70. U.S.—^Provident Sav. Life Assur. 
Soc. V. Kentucky, Ky., 36 S.Ct, 34, 
239 U.S. 103, 60 L.Ed. 167. 

70.5 Tenn.—State v. Continental As¬ 
sur. Co., 137 S.W.2d 277, 176 Tenn. 
1, rehearing denied 138 S.W.2d 447, 
176 Tenn. 1, and appeal dismissed 
61 S.Ct. 1, 311 U.S. 5, 85 L.Ed. 6. 

71. Cal.—^Irvine Co. v. McColgan, 157 
P.2d 847, 26 Cal.2d 160, 167 A.L.R. 
934—Alward v. Johnson, 281 P. 389, 
208 Cal. 359, affirmed 51 S.Ct 273, 
282 U.S. 509, 75 L.Ed. 496, 75 AL. 
R. 9. 

Fla.—Pullman Co. v, Knott, 69 So. 
703. 70 Fla. 9. 

N.C.—^Pittsburgh Life & Trust Co. v. 

Young, 90 S.B. 668. 172 N.C. 470. 
Pa.—Shirks Motor Exp. Corp. v. 
Messner, 100 A2d 913, 375 Pa. 450, 
appeal dismissed 74 S.Ct 640, 347 
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U. S. 941, 98 L.Ed. 1090, rehearing 
denied 74 S.Ct 776, 347 U.S. 970, 
98 L.Ed. 1111—Interstate Motor 
Freight System v. Messner, 100 A 
2d 913, 376 Pa 450, appeal dismiss¬ 
ed 74 S.Ct 639, 347 U.S. 941, 98 
L.Bd. 1090, rehearing denied 74 S. 
Ct 776. 347 U.S. 970, 98 UEd. IIIL 

61 C.J. p 165 note 69. 

Aots held not invalid 

(1) Act prohibiting deduction of 
federal income taxes in computing 
corporation's net earnings. 

Tenn.—Penn-l>ixie Cement Corp. v. 
Kizer, 250 S.W.2d 904, 194 Tenn. 
412, appeal dismissed Penn-EHxie 
Cement Corp. v. Dickinson, 73 S.Ct. 
212, 344 U.S. 890, 97 L.Ed. 689. 

(2) Additional excise tax. 

Tenn.—Penn-Dixie Cement Corp, v, 
Kizer. 250 S.W.2d 904, 194 Tenn. 
412, appeal dismissed Penn-Dlxie 
Cement Corp, v. Dickinson, 73 S.Ct. 
212, 344 U.S, 896, 97 UBd. 689. 

72. U.S.—Butler Bros. v. McColgan, 
Oal., 62 S.Ct 701. 315 U.S. 601, 86 
L,Ed. 991. 

S. S. Kresge Co. v. Bennett. D.C 
NT.Y., 51 F.2d 353, affirmed 53 S.Ct 
13, 287 U.S. 565, 77 L.BkL 498. 
United Advertising Corporation 

V. Lynch, D.aN.Y.. 1 P.Supp. 302, 
affirmed, C.C.A, 63 F.2d 243. 

Tenn.—General Shoe Corp. v. Stokes, 
181 S.W.2d 146, 181 Tenn. 286. 

61 C.X p 165 note 70. 

72^ Cal,—Southern Pac. Co. v. Mc¬ 
Colgan, 156 P.2d 81, 68 CaLApPw2d 
48. 

72.10 CaL—Southern Pac. Co. v. Mc¬ 
Colgan, supra. 
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derived from stock which has a taxable situs in 
the state.’^^.is 

Applying the foregoing rules, a tax on the gross 
premiums of a foreign insurance company on busi¬ 
ness done in the state may be levied without ren¬ 
dering the tax a taking of property without due 
process of law,'^^ and this is so, although the pre¬ 
miums are paid to the company outside the state.'^^ 
A statute seeking to impose a tax on gross pre¬ 
miums paid for insurance on property in the state, 
to insurance companies not authorized to do busi¬ 
ness in the state, has, however, been held invalid as 
applied to contracts neither made nor to be per¬ 
formed in such state where both parties reside 
out of the state and a tax on the receipt of re¬ 
insurance premiums in another state by a corpo¬ 
ration of that state authorized to do business in 
the taxing state is invalid, even though the risks re¬ 
insured were originally insured in the latter stated® 


16A C.J.S. 

A tax on the gross income in the state of a for¬ 
eign insurance company is unconstitutional as tak¬ 
ing property without due process of law when the 
tax is not limited to property which has not passed 
out of the state.'^^ 

A tax on the gross earnings fairly attributable 
to the property of a railway company within the 
state does not violate due process of law,*^8 
the fact that the gross intra-state earnings are not 
sufficient to pay operating expenses, or are not 
sufficient to yield a return equal to the current rate 
of return on legitimate high grade securities,79 
does not render the tax objectionable; but a tax 
on all gross receipts, vrhich includes receipts from 
interstate business, is invalid.^® 

A statute imposing on all sleeping and parlor car 
companies in the state a tax based on the gross re¬ 
ceipts from business done between points in the 
state does not deny due process of law.81 


72.15 Cal.—Southern Pac. Co. v. Mc- 
Colgran, supra. 

73. U.S,—^Equitable Life Assurance 
Soc. of U. S. V. Pennsylvania, Pa., 
36 S.Ct. 829, 23S U.S. 143, 69 L.Ed. 
1239. 

Miss.—^Prudential Ins. Co. of America 
V. Barnett, 27 So.2d 60, 200 Miss. 
233. 

Mo.—^Massachusetts Bonding* & Ins. 
Co. V. Chorn, 201 S.W. 1122, 274 Mo. 
15. 

N.C.—^Pittsburgh Life & Trust Co. v. 

Young, 90 S.K 568, 172 NT.C. 470. 
Okl.—Lincoln Nat. Life Ins. Co. v. 
Head, 156 P.2d 368, 194 Okl. 542, 
affirmed 65 S.Ct. 1220, 325 U.S. 673, 
89 L.Ed. 1861. 

HisiLraAoe Retaliatory Tax Act was 
held not discriminatory nor violative 
of the Fourteenth Aunendment. 

Ill.—^Pacific Mut Life Ins. Co. of Cal- ' 
ifornia v, Lowe, 188 N.E. 436, 354 
Ill. 39S, 91 A.L.R. 788. 

Taxation of credits due insurance 
company as due process of law see 
supra § 648 e (2). 

74. U.S.—^Eauitable Life Assurance 
Soc. of U. S, V. Commonwealth of 
Pennsylvania, 35 S.Ct. 829, 238 U.S. 
143, 59 L.Ed. 1239. 

N.C.—^Pittsburgh Life & Trust Co. v. 

Young, 90 S.B. 568, 172 N.C. 470. 

61 C.J. p 165 note 73. 

75. U.S.—St* Louis Cotton Compress 
Co. V. Arkansas, Ark., 43 S.Ct, 125, 
260 U.S. 346, 67 L.Ed. 297. 

Vt.—State V. International Paper Co., 
120 A. 900, 96 Vt. 506, 32 A.L.R. 
632. 

61 C.J. p 165 note 74. 

Thilippfeia statute, imposing tax 
l>ii Spanish company, measured by 


amount of premiums paid on insur¬ 
ance policy made outside Philippines, 
with company not authorized to do 
business in Philippines violated the 
due process provision of Organic Act. 
U.S.—Compania General 3e Tabacos 
de Pilipinas v. Collector of Inter¬ 
nal Revenue, Philippine Islands, 48 
S.Ct 100, 275 U.S. 87, 72 L.Ed. 177. 

76- Cal.—Connecticut General Life 
Ins. Co. V. Johnson, Cal., 58 S.Ct. 
436, 303 U.S. 77, 82 L.Ed. 673. 

77. S.C.—New York L. Ins. Co. v. 
Bradley, 65 S.E. 433, 83 S.C. 418. 

78. U.S.—Great Northern Ry. Co. v. 
State of Minnesota, 49 S.Ct. 191, 
278 U.S- 503, 73 L.Ed. 477. 

Chicago, M., St. P. & P. R. Co. v. 
Hedges, B.aWash., 6 P.Supp. 752. 

leased lines 

(1) The Minnesota statute impos¬ 
ing lieu tax on railroads based on 
gross earnings arising out of debts 
and credits for exchange of freight 
cars with other railroads, computed 

j according to Burlington formula, is 
I not unconstitutional as a violation 
of due process, as applied to railroad 
which owned no lines but operated 
leased lines with some thirty miles of 
trackage in Minnesota, while operat¬ 
ing about five thousand miles in oth¬ 
er states, and which leased its cars 
on per diem basis. 

U.S.—Illinois Cent. R. Co. v. State of 
Minnesota, 60 S.Ct. 419, 309 U.S. 
157, 84 L.Ed. 670, rehearing denied 
60 S.Ct. 685, 309 U.S. 695, 84 L.Ed. 
1035. 

(2) The statutes imposing on 
freight line companies taxes meas¬ 
ured by the company’s percentage of 
gross earnings on railroad lines in 
the state in lieu of other taxes is not 
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violative of the Fourteenth Amend¬ 
ment denying due process of law as 
applied to a company engaged in the 
business of furnishing and leasing 
freight cars for the use of railroads 
and shippers in the state. 

Minn.—^Almer Ry. Equipment Co. v. 
Commissioner of Taxation of 
Minn., 5 N.W.2d 637, 213 Minn. 62, 
appeal dismissed Aimer Ry. Equip¬ 
ment Co. V. Commissioner of Tax¬ 
ation, 63 S.Ct. 524. 317 U.S. 606, 
87 L.Ed. 491. 

Dividend income 

Where railroad company, incorpo¬ 
rated in Kentucky, was not author¬ 
ized to do business in Kentucky, but 
did its business in California and six 
other states, and over fifty per cent 
of its transportation business was 
done in California, company had its 
I commercial domicile in California, 

I and hence dividend income received 
by company on corporate stodc, 
which was reasonably connected with 
its transportation business, could be 
included in measure of tax under 
California Bank and Corporation 
Franchise Tax Act, even though stock 
was held in New York. 

Cal.—Southern Pac. Co. v. McColgan, 
156 P.2d 81, 68 Cal.App.2d 48. 

79, U.S.—Ohio Tax Cases, Ohio, 34 
S.Ct. 372, 232 U.S. 576, 58 LEd. 
737. 

61 aj, p 165 note 78. 

80. U.S.—Galveston, etc., R. Co. v. 
Texas. 28 S.Ct. 638, 210 U.S. 217. 
52 L.Ed. 1031. 

8L Fla.—^Pullman Co. v. Knott €2 
So. 703, 70 Fla. 9, error dismissed 
37 S.Ct. 428, 243 U.S. 447, 61 L.Ed. 
84L 
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cc Tax on Capital Stock 

A state may not, under the due process clause, tax 
the capital stock of foreign corporations which is neither 
located nor used within the boundaries of the state. 

While shares of stock in corporations organized 
and doing business in other states may be taxed 
at their business situs, notwithstanding that such 
other states have also adopted a scheme of taxing 
the stock,the due process clause precludes the 
state from taxing the capital stock of foreign cor¬ 
porations which is neither located nor used within 
the boundaries of the state.^S Accordingly, a stat¬ 
ute imposing a tax based on the total capital stock 
of a foreign corporation engaged in interstate com¬ 
merce is invalid as taxing property beyond the ju¬ 
risdiction of the state and, therefore, in violation 
of the due process clause of the federal Constitu¬ 
tion,®^ although the statute declares the tax to be 
merely a charge for the privilege of conducting 
a local business within the state.®^ However, a 
statute taxing capital stock of a foreign corpora¬ 
tion used in competition with local institutions of 
the same character is not invalid as denying due 
process.®® 

(8) Taxation of Stockholders 

without denying due process of law, a state may tax 
all shareholders of domestic corporations on the shares 
of stock owned by them, but a tax on shares of nonresi¬ 
dent stockholders in a foreign corporation doing business 
in the state contravenes due process. 


CONSTITUTIONAL LAW § 648 

A state may, without violating the due process 
clause, tax all stockholders of domestic corpora¬ 
tions on the shares of stock owned by them;®’^ 
and this rule applies regardless of whether the 
stockholders are residents or nonresidents,®® and 
regardless of the fact that the corporation’s entire 
property was taxed also.®® Persons and corpora¬ 
tions may be taxed in the state of their domicile on 
shares of stock owned by them in foreign corpora¬ 
tions,®® even though shares in domestic corpora¬ 
tions are not so taxed but a state tax on shares 
of nonresident stockholders in a foreign corpora¬ 
tion doing business in the state contravenes the 
due process clause of the federal Constitution,®- 
and a like rule applies where a statute seeks to per¬ 
mit the state to tax stock of a foreign corporation 
owned by another foreign corporation doing busi¬ 
ness in the state but whose general offices are in 
another state where it keeps the stock.®® A statute 
requiring the assessment of shares of stock in the 
hands of individual holders unless the corporation 
owns a specified per cent of its property within the 
state is not a denial of due process of law.®^ 

f. Recovery of Taxes Paid 

A denial by a state court of a recovery of taxes 
unlawfully exacted by compulsion is in contravention of 
the Fourteenth Amendment, 

While a statute does not violate the due proc¬ 
ess clause in prohibiting the recovery of voluntary 
tax payments,®® a denial by a state court of a re- 


82. U.S.—^Pirst Bank Stock Corpora¬ 
tion V. State of Minnesota, 57 S.Ct. 
677, 301 U.S. 234, 81 L.Ed. 1061. 
113 A.L.R. 228. 

83. Ark.—State v. Lion Oil Refining 
Co., 284 S.W. 33, 171 Ark. 209. 

Cal.—Southern Pac. Co. v. McColgan, 
166 P.2d 81, 68 Cal.App,2d 48. 

N.T.—People ex rel. Alpha Portland 
Cement Co. v. Knapp, 181 N.Y.S. 
S2, 191 App.Div. 262, reversed on 
other grounds 129 N.E. 202, 230 N. 
Y. 48, reargument denied 132 N.E. 
870, 231 N.Y. 516. 

84. Cal.—Southern Pac. Co. v. Mc- 
Colgan, 156 P.2d 81, 68 Cal.App.2d 
48. 

Nev,—State ex rel. Texas Co. v. 

Koontz, 240 P.2d 525, 69 Nev. 25. 
Wis.—State v. Dammann, 224 N.W. 

139, 198 Wis. 265. 

61 C.X p 164 note 66. 

85. U.S,—^International Paper Co. v. 
Massachusetts. 38 S.Ct. 292, 246 U. 
S. 136, 62 L.Ed. 624. Ann.Cas.l918C 
617. 

Utah.—Badger v, Crockett, 259 P. 
921, 70 Utah 265. 

88. U.S.—Oregon Mortg. Co. v, Gil- 
lis, D.C.Idaho, 40 P.2d 944. 

61 C.J. p 165 note 67,. 


87. Ohio.—Ganson v. Heuck, 187 N. 
E. 27, 45 Ohio App. 246. 

61 C.X p 166 note 82. 

88. U.S.—Corry v. Baltimore, Md.. 25 
S.Ct. 297, 196 U.S. 466, 49 L.Ed. 
55$. 

61 C.X p 166 note 82. 

Act postdating incorporatioiL 

Statute taxing shares of stock in 
domestic trust companies, construed 
by the state courts as applying to 
nonresident as well as resident 
shareholders, does not take the 
property of nonresident stockholders 
without due process, although the 
statute was adopted after the trust 
company’s incorporation and says 
nothing about the situs of the shares, 
in view of the provision of the state 
constitution reserving the right to 
alter, amend, and repeal corporate 
charters. 

U.S.—Schuylkill Trust Co. v. Com¬ 
monwealth of Pennsylvania, 58 S. 
Ct. 295, 302 U.S. 506, 82 L.Ed. 392. 

89. Ohio.—Ganson v. Heuck, 187 N. 
E. 27, 45 Ohio App. 246. 

99. Ga.—Coca-Cola Co. v. City of 
Atlanta, 110 S.E. 730, 162 Ga. 658. 
23 A-L.R. 1339, certiorari denied 42 
S.Ct 585, 259 U.S. 681, 66 L.Ed. 
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1074, and error dismissed 43 S.Ct. 
166, 260 U.S. 760, 67 L.Ed. SOI. 

61 C.X p 166 note 83. 

91. Ga,—Coca-Cola Co. v. City of 
Atlanta, supra. 

92. Ariz.—Oglesby t. Pacific Fi¬ 
nance Corporation of California, 38 
P.2d 646, 44 Arias, 449. 

Idaho.—Utah Mortg. Loan Corpora¬ 
tion V. Gillis, 290 P. 714, 49 Ida¬ 
ho 676, followed in Chicago Live 
Stock Loan Co. v. Ada County, 290 
P. 717, 49 Idaho 684, Spokaine & 
Eastern Trust Co. v. Gillis. 290 P. 
717, 49 Idaho 685, and Union Cen¬ 
tral Life Ins, Co. v. Gillis, 290 P. 
717, 49 Idaho 686. 

93. N.Y.—^People ex rel. Alpha Port¬ 
land Cement Co. v. Knapp, 181 N. 
Y.S. 32, 191 App.Div. 262, reversed 
on other grounds 129 N.B. 202, 
230 N.Y. 48, reargument denied 132 
N.E. 870, 231 N.Y. 516. 

94. Ky.—Siler v. Board of Sup’rs of 
Whitley County, 298 S.W. 189, 221 
Ky. 100. 

95. Ga.—Strachan Shipping Ga v. 
City of Savannah, 147 S.E, 555, 168 
Ga. 309, followed in Southern 
Stevedoring Ca v. Same, 147 S.E. 
558, 168 Ga. 316. 
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coYtry of taxes exacted in violation of the laws 
or Constitution of the United States by compul¬ 
sion is in contravention of the Fourteenth Amend¬ 
ment.^® A state may validly withdraw a statutory 
right to a refund of taxes levied prior to a certain 
date,®®-® and various statutes providing for a re¬ 
fund of taxes paid, or for an action for the re¬ 
covery of taxes paid, have been held not violative 
of the due process clause.®A statute according 
to the commonwealth an absolute right to a rehear¬ 
ing on a petition to refund taxes does not violate 
the clause.®*^ The continued retention by tax offi¬ 
cials of money paid under protest in settlement of 
illegal taxes constitutes a taking of property with¬ 
out due process of Iaw.®7.6 

Congress is without authority to take away ju¬ 
risdiction of the courts to hear and determine 
whether a tax unlawfully exacted should be re¬ 
turned, unless an adequate remedy is in some oth¬ 
er manner provided, as otherwise property would 
be taken without due process of law.®s Where only 


such certificates of the probate judge reciting er¬ 
roneous payment of taxes and authorizing return to 
the taxpayer as are authorized by statute are con¬ 
clusive on the board of revenue, a statute authoriz¬ 
ing such certification is not violative of due proc¬ 
ess.®® Preparation by a tax commission for the re¬ 
fund of taxes unlawfully assessed cannot be assail¬ 
ed as denying due process of law to taxpayers not 
entitled to such refund but adversely affected there¬ 
by, where the statute applying to claims for refund 
makes provision for appeal to the courts by any per¬ 
son not satisfied with the conclusion of the com¬ 
mission.^ 

§ 549 . - Exemptions 

A state is not prevented by the due process clause 
from granting exemptions from taxation. 

A state is not prevented by the due process clause 
of the federal Constitution from granting exemp¬ 
tions from taxation;® nor does it affect the right 
of the state to declare the conditions on which 


06. U.S.—Carpenter v. Shaw, Okl., 
50 S.Ct. 121, 280 U.a 363. 74 Lr.Ed. 
478—^Ward v. Board of Com'rs of 
L#ove County, Okl., 40 S.Ct. 419, 253 

U. S. 17, 64 LuEd. 751. 

66.5 Cal.—Southern Service Co. v. 
Lios Angeles County, 97 P.2d 963, 
15 Cal.2d 1, appeal dismissed 60 
S.Ct. 979, 310 U.S. 610, 84 L.Ed. 
1388, rehearing denied 60 S.Ct. 
1086, 310 U.S, 658, 84 Lr.Ed. 1421. 

96.16 Ariz.—Smotkin v. Peterson, 
236 P.2d 743, 73 Ariz. 1, 

Cal.—^Los Angeles County v. Jones, 
90 P.2d 802, 13 Cal.2d 554. 

Tenn.—Bergeda v. State, 167 S.W.2d 
338, 179 Tenn. 460, 144 A.Lr.R, 696. 
W.Va.—^Raleigh County Bank v, 
Sims, 73 S.E.2d 526, 137 W.Va. 599. 

97. Va.—^Putnam v. Ford, 155 S.E. 
823, 156 Va. 625, 71 A.L.R. 1217. 

97JJ U.S.—^American Barge Line Co. 

V. Cave, D.C.La,, 68 P.Supp. 30, re¬ 
versed on other grounds, C.C.A., 
Ott V. Be Bardeleben Coal Corp., 
166 P.2d 609, certiorari denied Be 
Bardeleben Coal Corp, v. Ott, 68 S. 
CL 1529, two cases, 334 U.S. 858, 
92 LEd. 1778, Ott V. Mississippi 
Valley Barge Line Co., 68 S.Ct. 
1630, 334 U.S. 859, 92 L.Ed. 1779, 
Montgomery v. Mississippi Valley 
Barge Line Co., 68 S.CL 1531, 334 

-U.S. 869, 92 LJBd. 1779, Ott v. 
American Barge Line Co., 68 S.CL 
1531, 334 U.S. 859, 92 L.Ed. 1779, 
Montgomery v. American Barge 
Line Co., 68 S.CL 1531, 334 U.S. 
869, 92 L.Ed. 1779, Ott v. Union 
Barge Line Co., 68 S.Ct. 1532, 334 
U.k 859, 92 L.B<L 1779, Ott v. 
American Barge Line Co., 68 S.CL 


1532, 334 U.S. 859, 92 L.Ed. 1779, 
Ott V. Mississippi Valley Barge 
Line Co., 68 S.Ct. 1532, 334 U.S. 
869, 92 L.Ed, 1779, Montgomery 
V. Mississippi Barge Line Co., 68 
S.CL 1532, 334 U.S. 859, 92 L.Ed. 
1779, and Montgomery v. American 
Barge Line Co., 68 S.Ct. 1533, 334 
US. 859, 92 LEd. 1779, reversed on 
other grounds Ott v. Mississippi 
Valley Barge Line Co., 69 S.Ct. 432, 
336 U.S. 169, 93 L.Ed. 585, rehear¬ 
ing denied 69 S.Ct. 653, 336 U.S. 
928, 93 L.Ed. 1089. 

98. U.S.—Inland Milling Co. v. Hus¬ 
ton, B.CIowa, 12 F.Supp. 654. 

99. Ala.—Board of Revenue of 
Montgomery County v. Southern 
Bell Telephone & Telegraph Co., 
76 So. 858, 200 Ala. 532. 

1. U.S.—^E. C. Atkins & Co, v. I>unn, 
C.C.A.Ind., 38 F.2d 403, certiorari 
denied 51 S.CL 32, 282 U.S. 857, 76 
L.Ed. 759. 

2. U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala, 57 S.CL 868, 
301 U.S. 495, 81 L.Ed. 1246, 109 A. 
L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, B.C., 57 
S.Ct. 868, 301 U.S. 495, 81 L.Ed. 
1245, 109 A.L.R. 1327—Ohio Oil Co. 
V. Conway, La, 60 S.Ct. 310, 281 
U.S. 146, 74 LEd. 775. 

Ala—In re Opinion of the Justices, 
81 So.2d 277, 262 Ala 345. 

Fla—State ex rel. Grubstein v. 
Campbell, 1 So.2d 483, 146 Fla 532. 

Ga.—Coca-Cola Co. v. City of Atlan¬ 
ta, 110 S.E. 730. 152 Ga 658, 23 A- 
L.R. 1339, certiorari denied 42 S.CL 
585, 259 U.S. 581, 66 L.Ed. 1074, and 
error dismissed 43 S.CL 166, 260 
U.S. 760, €7 LuEd. SOL 
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Idaho.—State v. Leonardson, 9 P.2d 
1028, 51 Idaho 646. 

La—^Interstate Oil Pipe Line Co. v. 
Guilbeau, 46 So.2d 113, 217 La. 160 
—Interstate Tax Bureau v. Con¬ 
way, 156 So. 463, 180 La 453. 

Md.—City of Baltimore v. Gennan- 
American Fire Ins. Co. of Balti¬ 
more City, 103 A. 980, 132 Md. 380. 

Mich.—^Federal Reserve Bank of Chi¬ 
cago V. Bepartment of Revenue of 
State, 64 N.W.2d 639, 339 Mich. 587 
—^Lucking v. People, 81 N.W.2d 
707, 320 Mich, 495—^Banner Laun¬ 
dering Co. V. Gundry, 298 N.W. 73, 
297 Mich. 419. 

Minn.—^Thomas v. Housing and Re¬ 
development Authority of Bulutl^ 
48 ]Sr.W.2d 175, 234 Mina 221. 

17.J.—Schwartz v. Essex County 
Board of Taxation, 28 A.2d 482, 129 
N.J.Law 129, affirmed 32 A.2d 354, 
130 N.J.Law 177. 

N.T.—Bush Terminal Co. v. City of 
New York, 273 N.T.S. 331, 152 Misc. 
144. 

Ohio.—^Renner v, Rappoport, 17 Ohio 
Supp. 110. 

Pa—Sablosky v. Messner, 92 A,2d 
411, 372 Pa 47—^In re Pennsylva¬ 
nia Co. for Insurances on Lives 
and Granting Annuities, 27 A.2d 
57, 345 Pa 130—Commonwealth v. 
Pennsylvania Threshermen & 
Farmers* MuL Cas. Ins. Co., 14 A- 
2d 295, 339 Pa 62. 

Supervisors of Manheim Tp., 
Lancaster County v. Workman, S5 
A.2d 747, 154 PaSuper. 14$, re¬ 
versed on other grounds 38 A.2d 
273. 350 Pa 168. 

61 CJ. p 387 note 77. 
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such exemption shall be enjoyed.^ A legislative 
classification of property into tax exempt and non¬ 
exempt categories does not in itself necessarily 
offend due process of law.3-5 The validity of the 
statute depends on whether there exists such a 
difference between the entities taxed and the ones 
not taxed as justifies the legislative classification.** 

g 550 . - Assessment and Collection 

a. Assessment 

b. Collection and enforcement 

a. Assessment 

(1) In general 

(2) Notice and opportunity to be heard 
(1) In General 

In the absence of arbitrary or discriminatory action, 
a particular assessment or valuation will be held not to 
deprive the owner of his property without due process of 
law, but due process is denied if the method pursued 
In valuing property is arbitrary, and the resulting valua¬ 
tion Is grossly excessive. 

With respect to the assessment of taxes on prop¬ 
erty, due process of law is that method of procedure 
provided by the legislature therefor, subject to 
the requirement discussed herein that the taxpayer 
be given an opportunity to be heard at some stage 
of the proceedings,5 and questions of “due process” 
relating to tax assessment statutes include ques¬ 
tions as to whether the assessment was excessive, 
whether the assessed property was taxable, wheth¬ 
er the tax was valid, and the right to be heard.5-5 


Due process of law is ordinarily not denied by stat¬ 
utes intrusting to a tax commission or board su¬ 
pervisory control of the tax assessment process,® 
including that of equalizing assessments,*^ confer¬ 
ring jurisdiction on courts to review assessments 
made by a commission,^ limiting such judicial re¬ 
view to consideration of the record made before 
the tax commission,^ declaring that taxes based on 
valuations in excess of the full and true value are 
void,S'® dividing counties into districts and pro¬ 
viding that assessments are to be reviewed and 
equalized in only one district at a time,^*^® imposing 
on a person^® or a taxpayer^^ the duty of fur¬ 
nishing information necessary to the assessment of 
property, providing that property not returned by 
owners shall be assessed by the assessing officer 
to the owner, if known, or to the reputed owner, 
or to the unknown owner,!^ and providing that 
a corporate franchise tax is to be computed from 
sworn reports to be submitted by the taxpayer, not¬ 
withstanding the objections urged that it fails to 
provide machinery for ascertaining the truth or 
falsity of such reports, and vests absolute discre¬ 
tion in determining the tax in an administrative 
officer to whom the reports are to be submitted;^3 
also the expenditure of a city’s money under a 
contract to pay an appraisal agency to aid the tax 
assessors in estimating property values does not 
deprive residents and taxpayers of due process.^^ 
The assessment of the registered title holders of 
realty as the owners thereof, regardless of whether 


3. Ga.—^Duncan v. Proctor, 24 S.B.2d 
791, 195 Ga. 499. 

Mass.—Massachusetts General Hos¬ 
pital V. Inhabitants of Belmont, 
124 N.E. 21, 233 Mass. 190. 

as Mich.—^Luchins v. People, 31 N. 
W.2d 707, 320 Mich. 495. 

4. Pa.—Commonwealth v. Girard 
Life Ins. Co., 158 A. 262, 305 Pa. 
558, 83 A.L.E™ 460, affirmed Girard 
Life Ins. Co. v. Commonwealth of 
Pennsylvania, 53 S.Ct. 94, 287 U. 

S. 570, 77 L.Ed. 501. 

5. S.L.—Ohlwine v. Bushnell, 143 
N.W. 362, 32 S.I>. 426. 

5.5 Ga.—^Pullman Co. v. Suttles, 199 
S.E. 821, 187 Ga. 217. 

6. Wis.—Tawhey v. Wisconsin Tax 
Commission, 250 N.W. 7, 212 Wis. 
357. 

7. Cal.—^Hobart Estate Co. v. Wa¬ 
ters, 32 P.2d 613, 220 Cal. 669. 

Ely.—Johnson v, Pordson Coal Co., 
281 S.W. 472, 213 Ky, 446, error 
dismissed and certiorari denied 
Pordson Coal Co. v. Moore, Ky., 48 
S.Ct 82, 275 TJ.S. 494, 72 L.Ed. 391. 

Due process not involved 

(1) The question of due process 


with respect to individual taxpayers 
is not involved in process of equal¬ 
ization between counties as perform¬ 
ed by state board of equalization and 
assessment. 

Neb.—^Douglas County v. State Bd. of 
Equalization and Assessment, 63 N. 
W.2d 449, 158 Neb. 325—Howard 
County V. State Bd. of Equalization 
and Assessment, 63 N.W.2d 441, 
158 Neb. 339. 

(2) The actions of state board of 
equalization and assessment are 
quasi judicial in character, but due 
process is not involved in the same 
manner as in respect to proceedings 
in court. 

Neb.—^Howard County v. State Bd. 
of Equalization and Assessment, 
supra. 

8. Ohio.—Stanton v. State Tax Com¬ 
mission, 151 N.E. 760, 114 Ohio St 
658. 

9. Wia—^Baher v. Wisconsin Tax 

Commission, 246 N.W. 695, 210 

Wis. 557. 

9.5 N.D.—^Vaagen v. Judt 296 N.W. 
519, 70 N.D. 566—Werner v. Biebe, 
296 N.W. 422, 70 NJ>. 533. 
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9.10 Ala.—Hamilton v. Adkins, 35 
So.2d 183, 250 Ala. 557, certiorari 
denied 69 S.Ct. 133, S35 TJ.S. 861. 
93 L.Ed. 407. 

10, Tex.—Interstate Forwarding Cow 
V. Vineyard, Civ.App., 3 S.W.2d 
947, reversed on other grounds In¬ 
terstate Forwarding Co. v. Vin- 
yard, 49 S.W.2d 403, 121 Tex. 289. 
Bo(|iLixlxig' warehotiscrmaa to list 
stored property 

Tex,—Interstate Forwarding Co. v. 
Vineyard, supra, 

IL Wash,—Gange Lumber Co. v. 
Henneford, 53 P.2d 743, 185 Wash. 
180, 103 A.L.R. 513. 

la. Fla.—Wade v. City of Jackson¬ 
ville, 152 So. 197, 113 Fla. 718, ap¬ 
peal dismissed 55 S-Ct 87, 293 TJ.S. 
618, 79 DEd. 632. 

13. TJ.S.—Southern Realty Corpora¬ 
tion V. McCallum, D.C.Tex,, 1 P. 
Supp. 614, affirmed, C.C.A., 65 F.2d 
93, certiorari denied Southern 
Realty Corporation v. H«ith, 54 S. 
Ct. 127, 290 U.S. 692, 78 DEd, 596. 

14^ Ga—Tietjen v. City of Savan¬ 
nah, 129 RE. 653, 161 Ga. U5. 



§ 650 CONSTITUTIONAL LAW 

they are the actual owners, is not a denial of due 
process,and jointly owned land may validly be 
assessed in the name of one joint owner with the 
words “et als.” added,^^-^*^ 


16A c.j.a 

In the absence of arbitrary or discriminatory ac¬ 
tion, a particular assessment or valuation will be 
held not to deprive the owner of his property with¬ 
out due process of law,15 even though it is at a 


14- 5 Pa.—Appeal of Hesta Mach. 
Co., 32 A.2d 236, 347 Pa. 191, re¬ 
versed on other grounds TJ. S. v. 
Allegheny County, Pa., 64 S.Ct, 
908, 322 XJ.S. 174, 88 L.Ed. 1209. 

14.10 Va.—City of Norfolk v. Ste¬ 
phenson, 38 S.E.2d 570, 185 Va. 305, 
171 A.L.R. 1344. 

15- U.S.—Hess V. Mullaney, C.A. 
Alaska, 213 P.2d 635, certiorari 
denied Hess v. Dewey, 75 S.Ct. 50, 
348 U.S. 836, 99 L.Ed. 659. 

Ala.—Phillips V. Hinkle, 78 So,2d 
800, 262 Ala. 330. 

Ark.—^Foggs V. Crutcher, 226 S.W.2d 
48, 216 Ark. 438. 

Cai.—Hobart Estate Co. v. Waters, 
32 P.2d 613, 220 Cal. 669. 

Irvine v. Citrus Pest Dist. No. 2 
of San Bernardino County, 144 P. 
2d 857, 62 Cal.App.2d 378—Ham¬ 
mond Lumber Co. v. Los Angeles 
County, 285 P. 896, 104 Cal.App. 
236. 

Ill.—People ex rel. Ingram v. Was¬ 
son Coal Co., 85 N.E.2d 182, 403 
Ill. 30—People ex rel. Toman v. 
Pickard, 37 N.E.2d 330, 377 Ill. 
610. 

Iowa,—^Tounker Bros, v. Zirbel, 12 
N,W.2d 219, 234 Iowa 269, 151 A. 
L.R. 542. 

Ky.—Harlan-Wallins Coal Corp. v. 
Cawood, 198 S.W.2d 218, 303 Ky. 
544. 

La.—^Arkansas Fuel Oil Corp. v. 
Fontenot, 72 So.2d 465, 225 La. 166, 
appeal dismissed 75 S.Ct. 46, 348 U. 
S. 804, 99 L.Ed. 635. 

N.M.—In re Arch Hurley Conservan¬ 
cy Dist., Hudson Irr. Extension, 
191 P-2d 338, 52 N.M. 34. 

N.J.—^Delaware, L. & W. R. Co. v. 
Division of Tax Appeals, N. J. 
State Dept, of Taxation & Finance, 
68 A. 2d 749, 3 N.J. 27, appeal dis¬ 
missed 70 S.Ct. 488, 338 U.S. 946, 
94 L.Ed. 583 and Central R. Co. of 
N. J. V. Division of Tax Appeals, 
70 S.Ct. 488, 338 U.S. 946, 94 L.Ed. 
583. 

N.T. — ^New Tork Tel. Co. v. Taylor, 
64 N.T.S.2d 323. 

N.C.—Pate Hotel Co. v. Morris, 171 
S.E. 779, 205 N.C. 484. 

Or.—^In re Assessment of Ge Bauer 
Apartments, 131 P.2d 962, 170 Or. 
47. 

Pa—^Hammermill Paper Co. v. City 
of Erie, 92 A.2d 422, 372 Pa 85, 
certiorari denied 73 S.Ct. 831, 345 
U.a 940, 97 L.Ed. 1367. 

Tenn.—^American Bemberg Corp. v. 
Carson. 219 S.W.2d 169, 188 Tenn. 
263. 

Actual equality sufficient 

The oonstithtional guaranty of 
due ih^Ksess in the assessment of 


taxes does not puiT>ort or undertake 
to deal with the method or manner 
of accomplishing such mandate but 
is fully satisfied when equality and 
uniformity have actually been at¬ 
tained. 

Tex.—Texas Pipe Line Co. v. Ander¬ 
son, Clv.App., 100 S.W.2d 754, error 
refused, certiorari denied 58 S. 
Ct. 45, 302 U.S. 724, 82 L.Ed- 559. 

Particular methods of assessment or 
valuation held valid 

(1) Providing for taxation of all 
property at its true cash market val¬ 
ue. 

Ga,—^Donalson v. City of Bainbridge, 
169 S.E. 886, 177 Ga. 7. 

(2) Providing for the assessment 
of a carrier's intangible property by 
the state tax board and the appor¬ 
tionment of the amount for taxation 
among the several counties on a 
mileage basis. 

U.S.—Baker v. Druesedow, Tex., 44 S. 
Ct. 40, 263 U.S. 137. 68 L.Ed. 212. 

Brown County v. Atlantic Pipe 
Line Co., C.C.A.Tex., 91 F.2d 394, 
certiorari denied Atlantic Pipe 
Line Co. v. Brown County, Tex., 
68 act 265, 302 U.S. 747, 82 L.Ed. 
265. 

Tex.—^Reagan County Purchasing Co. 
V. State, Civ.App., 110 S.W.2d 1194, 
error refused. 

(3) Assessing land at its full 
cash value, without regard to the 
amount of mortgage liens thereon. 

Okl.—^In re Rolater, 170 P. 509, 67 

Okl. 216—In re Rolater, 170 P. 507, 
67 Okl. 215. 

<4) Providing that subsidiary cor¬ 
porations will not be permitted to 
deduct accounts and bills payable 
from accounts and bills receivable 
for purposes of assessment. 

La.—Armour & Co. v. Board of State 
Affairs, 101 So. 13, 156 La. 661. 

(5) Computing annual franchise 
tax of foreign corporation doing 
business in state on par value of 
stock if stock had a par value, and 
on basis of one hundred dollars per 
share if the capital and surplus of 
corporation with nonpar stock equal¬ 
ed or exceeded one hundred dollars, 
and on proportion of capital and 
surplus allocated to state if capital 
and surplus of nonpar stock was less 
than one hundred dollars per share. 
Kan.—Champlin Refining Co. v. Ry¬ 
an, 75 P.2d 245, 147 Kan. 160, cer¬ 
tiorari denied 58 S.Ct, 1066, 304 
U.S. 549, 83 L.Ed. 1521. 

(6) Reclassifying oil leases own¬ 
ed by corporation as real property as 
so regarded under state law rather 
than as personal property as assess- 
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ed by county assessor, where cor^ 
porate franchise tax law provided 
for offset of personal property taxes 
paid by corporation, but offset of 
only ten per cent of real property 
taxes paid. 

U.S.—Barnsdall Oil Co. of California 
V. Merriam, D.C.Cal., 8 F.Supp. 185. 

(7) Where a railroad company 
filed a statement conceraing its 
property and its value with the state 
tax commission, and the value fixed 
by the commission was less than the 
value as given in such statement, it 
could not be said that the tax com¬ 
mission acted arbitrarily, or were 
pursuing a scheme to unlawfully, un¬ 
justly, and unfairly value the rail¬ 
road’s property. 

U.S.—Chicago & N. W. Ry, Co. v. 
Eveland, D.C.S.D., 285 P. 425, va¬ 
cated on other grounds, C.C.A. 289 
P. 788. 

(8) The failure of board of equal¬ 
ization to reduce assessment to the 
amount at which taxpayer had pur¬ 
chased property at a receiver's sale 
was not, under evidence the equiva¬ 
lent of an intention or fraudulent 
purpose to overvalue property so as 
to amount to fraud and taking of 
property without due process. 

Tenn.—Treadwell Realty Co. v. City 

of Memphis, 116 S.W.2d 997. 

(9) Providing for the assessment 
of all property liable to taxation at 
its full and fair cash value. 

R.I.—^Allen v. Bonded Municipal 
Corp., 4 A.2d 249, 62 R.I. 101, 153. 

(10) Providing that all property 
other than municipal shall be taxed 
in proportion to its value. 

Tex.—^Harlingen Independent School 
Dist. V. Dunlap, Civ.App., 14$ S.W. 
2d 235, error refused. 

(11) The inclusion of amounts for 
abatements and deferred collections 
In board of education tax levies. 

Ill.—^People ex rel. Toman v. 1500 

Lake Shore Drive Bldg. Corp., 33 
N.E.2d 455, 376 Ill. 301. 

(12) Failure to allow for declining 
earnings in valuing property of rail¬ 
roads for taxation. 

U.S.—Central R. Co. of New Jersey 
V. Martin, C.C.A.N.J., 115 F.2d 968, 
certiorari denied Lehigh Valley R 
Co. V. Martin, 61 S.Ct. 943. 313 U. 
S. 568, 85 L-Ed. 1527, Delaware, L. 
& W. R. Co. V. Martin, 61 S.Ct 
943, 313 U.S. 5G8, 85 L.Ed. 1627, 
EHe R. Co. V. Martin, 61 S.Ct 943, 
313 U.S. 568, 85 L.Ed. 1527, New 
Jersey & N. T. R. Co. v. Martin, 
61 S.Ct 943, 313 U.S. 668, 85 REd. 
1527, New Tork Cent, R. Co. v. 
Martin, $1 S.Ct 943, 313 UR 568, 
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R5 UEd. 1527, ISTew York & L. B. 
R. Co. v*. Martin, 61 S.Ct. 944, four 
cases. 313 U.S. 568, 85 L.Ed. 1527, 
313 U.S. 568, 85 D.Ed. 1527. 61 S. 
Ct. 945, five cases, 313 U.S. 568, 
85 L.Ed. 1527, 61 S.Ct. 946, three 
cases, 313 U.S. 568, 85 L.Ed. 1527. 
(13) Provision of intangible per¬ 
sonal property tax statute stating 
that notes, conditional sale contracts 
and other choses in action transfer¬ 
red by dealer shall be assessed in 
county where they would have been 
taxable if dealer had retained title 
thereto. 

Qki.—General Motors Acceptance 
Corp. V. Hulbert, 125 P.2d 975, 190 
Okl. 568, appeal dismissed 63 S.Ct. 
56. 317 U.S. 590, 87 L.Ed. 483, re¬ 
hearing denied 63 S.Ct. 165, 317 
U.S. 708, 87 L.Ed. 765. 

Assessment of interstate carriers 

(1) The validity of ad valorem tax 
imposed on a proportionate basis on 
property of interstate carrier de¬ 
pends on whether tax in practical 
operation has relation to opportu¬ 
nities. benefits, or protection con¬ 
ferred or afforded by the taxing 
state, and those requirements are 
satisfied if the tax is fairly appor¬ 
tioned to the commerce carried on 
within the state. 

U.S.—Ott V. Mississippi Val. Barge 
Line Co., La.. 69 S.Ct. 432, 336 U.S. 
169, 93 L.Ed. 585, rehearing denied 
69 S.Ct. 653. 336 U.S. 928. 93 L.Ed. 
1089, 

(2) Ad valorem taxes levied by 
Louisiana and the City of New Or¬ 
leans against foreign interstate car¬ 
riers transporting freight on the Mis¬ 
sissippi and Ohio Rivers by barge 
and tow boats, under assessments 
based on ratio between total number 
of miles of carriers' lines in LfOulsi- 
ana and total number of miles of 
entire line, did not violate the due 
process clause, even though during 
course of year vessels were within 
Louisiana for comparatively short 
periods of time. 

U.S.—Ott V. Mississippi Val. Barge 
Line Co., supra. 

(3) Where Minnesota corporation 
operating fleet of airplanes in inter¬ 
state commerce had principal place 
of business in Minnesota, home i>ort 
of all airplanes was in Minnesota, all 
airplanes were in Minnesota from 
time to time during tax year, and 
none of airplanes had acquired per¬ 
manent location elsewhere, Minnesota 
personal property tax imposed on en¬ 
tire fleet of airplanes did not deny 
due process of law. 

—Northwest Airlines v. State of 
Minnesota, 64 S.Ct. 950, 322 U.S. 
292, 88 L.Ed. 1283, 153 A.L.R. 245, 
rehearing denied 65 S.Ct. 26. 323 
U.S. 809, 89 L.Ed. 645. 

(4) Where water transport compa- 
hy was engaged in interstate busi¬ 
ness operating in both Oregon and 


Washington, formula used by the 
commission of tonnage alone or ton- 
miles in carrying out the approved 
formula to determine the amount of 
property attributable f jr taxation 
purposes to each state, would sat¬ 
isfy the Fourteenth Amendment. 

Or,—Knappton Towboat Co. v. Cham¬ 
bers, 276 P.2d 425, 202 Or. 618. 

Assessment of interstate railroad 

(1) An assessment of an interstate 
railroad on property located w^ithin 
territorial limits of the state is not 
a taking of property without due 
process. 

Mo.—State ex rel. Hagerman v. St. 
Louis & E. St. L. Electric Ry. Co.. 
216 S.W. 763, 279 Mo. 616, affirmed 
St. Louis & E. St. L. Electric R, 
Co. V. State of Missouri ex rel. and 
to use of Hagerman, 41 S.Ct. 488, 
256 U.S. 314, 65 L.Ed. 94$. 

61 C.J. p 163 note 29. 

(2) In making the assessment, 
taxing officers are entitled to con¬ 
sider the increase in value of the 
property by reason of its being an 
integral part of a railroad engaged 
in interstate traffic. 

Mo.—State ex rel. Hagerman v. St. 
Louis & B. St. L. Electric Ry. Co., 
216 S.W. 763. 279 Mo. 616. affirmed 
St. Louis & E. St. L. Electric R. Co. 
V. State of Missouri ex rel. and to 
use of Hagerman. 41 S.Ct. 4S8, 256 

U. S. 314, 65 L.Ed. 946. 

(3) So the assessment may be 
fixed at that portion of the total 
value of the entire plant and prop¬ 
erty, wherever situated, that the to¬ 
tal mileage within the state bears to 
the total mileage, wherever situated, 
after deducting from such portion 
the total assessed value of the prop¬ 
erty which has been assessed by the 
county assessors. 

Mont—State v. State Board of 
Equalization, 185 P. 708, 56 Mont. 
413. 

(4) Methods of assessment of rail¬ 
road companies' properties primarily 
on basis of physical value of their 
tangible assets in state, with little 
regard for system values, but some 
consideration of practical value of 
their equipment and values of their 
unusually extensive terminal prop¬ 
erties on tidewater in relation to 
value of other properties similarly 
situated, was not so erroneous as to 
deny due process. 

U.S.—Lehigh Valley R. Co. of N. J. 

V. Martin, C.C.A.N.J., 100 P.2d 139, 
certiorari denied 59 S.Ct. 592, 306 
U.S. 651, 83 LuEd. 1049, rehearing 
denied 59 S.CJt. 784, 306 U.S. 669. 
83 L.Ed. 1063, certiorari denied 
Central R. Co. of N. J. v. Martin, 
59 S.Ct. 592. 306 U.S. 661, 83 L.Ed. 
1049, rehearing denied 59 S.Ct 784, 
306 U.S. 670, 83 L.Ed. 1063, cer¬ 
tiorari denied 59 aCt 692, 306 U.S. 
651, S3 L.Ed. 1049, rehearing denied 
59 act 785, 306 U.S. 670, 83 L.Ed, 
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1063, certiorari denied Delaware, L* 
& W. R. Co. V. Martin, 59 aCt 593, 
306 U.S. 651, 83 L.Ed. 1049, rehear¬ 
ing denied 59 S.Ct 785, 306 U.S. 
670, 83 L.Ed. 1063, certiorari denied 
New York Cent. R. Co. v. Martin, 

59 S.Ct. 593, 306 U.S. 651, 83 L-Ed. 
1049, rehearing denied 59 S.Ct 785, 
306 U.S. 670, 83 L.Ed. 1063, cer¬ 
tiorari denied New Jersey & N, 
Y. R. Co. V. Martin, 59 aCt 593, 306 
U.S. 651, 83 L.Ed. 1049. rehearing 
denied 59 S.Ct 785, 300 U.S. 670, 83 
L.Ed. 1063, certiorari denied New 
York, a & W. R. Co. v. Martin, 59 
act 593, 306 U.S. 651. 83 L.Ed. 
1049, rehearing denied 59 S.Ct 785, 
306 U.S. 670, 83 L.Ed. 1063, cer¬ 
tiorari denied Erie R. Co. v. Mar¬ 
tin, 59 act 593, 306 U.S. 651, 83 
L.Ed. 1049, rehearing denied 59 S. 
ct 785, 306 U.S. 670. S3 L,Ed. 1063, 
certiorari denied Lehigh Valley R. 
Co. V. Martin. 59 S.Ct. 593, 306 U. 
S. 651, 83 L.Ed. 1049, rehearing 
denied 59 S.Ct 785, 306 U.S. 670, 
83 L.Ed. 1063. 

(5) VTiere it was found that the 
"Burlington formula" for computing 
tax on freight car per diem earnings 
was proper, and that the one pro¬ 
posed by the defendant was not a 
better formula than the "Burling¬ 
ton," the tax computed according to 
the "Burlington formula" violated no 
provision of the Fourteenth Amend¬ 
ment. 

Minn.—State v. Illinois Cent. R. Co., 
286 N.W. 359, 205 Minn. 621, affirm¬ 
ed Illinois Cent. R. Co. v. State of 
Minnesota, 60 S.Ct, 419. 309 U.S. 
157, 84 L.Ed. 670, rehearing denied 

60 S.Ct. 585, 309 U.S. 695. 84 L.Ed. 
1035. 

(6) Even if valuation of inter¬ 
state railroad's entire system on ba¬ 
sis of which the Tennessee Railroad 
and Public Utilities (Jommission 
measured Tennessee property for 
purpose of imposing ad valorem tax 
was far in excess of full cash value 
because it was the same as that for 
the previous biennium, though ad¬ 
verse economic factors allegedly re¬ 
duced worth of property greatly, de¬ 
nial of due process of law did not 
follow, since if the needs of a state 
require higher taxes the Fourteenth 
Amendment does not bar their im¬ 
position, and the maintenance of 
higher assessment in the face of de¬ 
clining value is merely another way 
of achieving the same result 
U.S.—Nashville. C. & St L. Ry. v. 

Browning, Tenn., 60 S.Ct 968, 310 
U.S. 362, 84 UBd. 1254. 

Brrcaieoxur oomputatioit 

Franchise taxes based on addition¬ 
al values which, although erroneous¬ 
ly computed, were much less than 
if computation had been correctly 
made, are not a denial of due process. 
U.S.—Southern Ry. Co. v. Common* 
wealth of Kentucky, Ky., 52 S.Ct 
160. 284 U.S, 338, 76 UEd. 327, 
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higher rate than that of other similarly situated 
property owners,^® or at a higher rate than that of 
other kinds of property,at least, where an oppor¬ 
tunity is afforded to correct it;^^ and an assess¬ 
ment is valid for the period for which it was made 
notwithstanding a decrease in the value of the 
land assessed since the assessments^ Nondiscrim- 
inatory excessive tax valuations do not violate due 
process,S9*5 and an increase in the assessed val¬ 
uation of property does not of itself amount to a 
confiscation of property.S9-S0 An act may validly 
provide for different rates in different districts.S9-i5 
Land and intangibles need not be taxed at the same 
rate or by the same tests of value, and a gift 
tax law providing for a graduated rate of taxation 
of gifts does not violate due process.S9-26 

On the other hand, due process of law is denied 
if the method pursued in valuing property is ar- 


16A aj.s. 

bitrary, and the resulting valuation is grossly ex¬ 
cessive,20 if the particular assessment is unequal 
and discriminatory,21 as where there is an inten¬ 
tional and systematic valuation of property below 
its real value, or the statutory percentage for tax 
purposes, while complainant’s property is held to 
a higher basis of value ,22 or if the method of as¬ 
sessment attempts to reach property beyond the 
state’s jurisdiction.23 An attempt to measure the 
tax on one person’s property by reference to the 
property of another is contrary to due process of 
law.23.5 If property rights are excluded from a 
tax assessment of realty, there is a deprivation of 
property without due process of law.23.io 

Due process is a very different thing in the as¬ 
sessment of public taxes from the same right as 
applied to litigation between parties over private 
rights,23*15 and, generally, assessment in the man- 


mandate stayed Southern Ry. Co. 

V. Commonwealth of Kentucky, 52 
S.Ct. 639, set aside 53 S.Ct. 24, 287 
U.S. 561, 77 L-Bd. 495. 

IS, Va.—^Union Tanning Co. v. Com¬ 
monwealth, 96 S.E. 780, 123 Va, 610. 
Amessment of timhez holdings 
Fact that taxpayer's timber hold¬ 
ings were not assessed at same value 
as holdings of other companies did 
not deny due process. 

Wis,—Northwestern Lumber Co. v. 
Wisconsin Tax Commission, 231 N. 

W. 865, 202 Wis. 372, certiorari de¬ 
nied 51 S.Ct. 364. 283 U.S. 831, 75 
L.Ed. 1444. 

17- US.—Klein v. Board of Tax 
Sup'rs of Jefferson County, Ky„ 
51 S.Ct. 15. 282 U.S. 19, 75 L.Ed. 
140, 73 A.L.R. 679. 

W.Va.—^In re Charleston Federal Sav¬ 
ings & Loan Ass’n, 30 S.E.2d 513, 
126 W.Va. 606. affirmed 65 S.Ct. 
624, 324 U.S. 182, 89 UBd. 857, re¬ 
hearing denied 65 S.Ct 863, 324 
U.S. 888, 89 L..Ed, 1436. 

18. U.S.—Orient Ins. Co. v. Board 
of Assessors for Parish of Orleans, 
La., 31 S.Ct 554, 221 U.S. 358, 55 
L.Ed. 769—^Liverpool & London & 
Globe Ins. Co. of New York v. 
Board of Assessors for Parish of 
Orleans, La,, 31 S.Ct 6S0. 221 U.S. 
346, 55 L.Ed. 762, L.R.A.1915C 903. 

19. Pa—^Appeal of Central Pennsyl¬ 
vania Lumber Co., 81 A. 204, 232 
Pa 191. 

19.5 U.S.—Hudson Motor Car Co. v. 
City of Detroit C.C.A.Mich., 136 
F.2d 674—^In re 168 Adams Bldg. 
Corp., C.C.A-m., 106 F.2d 704, cer¬ 
tiorari denied Steinbrecher v. To- 
maHi 60 S,Ct 878, 308 U.S. 623, 84 
520. 

Iowa.—Butler v. Cotton, IX N.W.2d 
336^ 233 Iowa 1311. 

Or,—in re Assessment of Ge 


Bauer Apartments, 131 P.2d 962, 
170 Or. 47. 

19.15 Pa—Supervisors of Manheim 
Tp., Lancaster County v. Workman, 
35 A.2d 747, 154 PaSuper. 146, re¬ 
versed on other grounds 38 A.2d 
273, 350 Pa 168. 

Davis V. School Dist. of Phila¬ 
delphia 35 PaDist & Co. 190. 

19.20 Mich.—Shivel v. Vidro, 294 N. 
W. 78, 295 Mich. 10. 

19.25 Okl.—^Daube v. Oklahoma Tax 
Commission, 162 P,2d 687, 194 Okl. 
487. 

20. U.S.—Southern Ry. Co. v. Com¬ 
monwealth of Kentucky, Ky., 47 
S.Ct 542, 274 U.S. 76, 71 L.Ed. 934. 

In re Chicago Rys. Co., D.C.in., 
79 P.Supp. 989, affirmed, C.A., 175 
F.2d 282, certiorari denied People 
of State of Ill. V. Sullivan, 70 S. 
Ct 94, 338 U.S. 850, 94 L.Ed. 621— 
Parsons v. Detroit & Canada Tun¬ 
nel Co., D.C.Mich., 15 F.Supp. 986. 
Ark,—Sorkin v. Myers, 227 S.W.2d 
958, 216 Ark. 908, 

Ill.—^People V. Commonwealth Edi¬ 
son Co., 11 N,B,2d 408, 367 IlL 260, 
followed in People v. Peoples Gas 
Light & Coke Co., 11 N.E.2d 929, 
367 Ill. 435. 

Particular assessments held invalid 

(1) Including in valuation of rail¬ 
road elements of value of private 
property not owned or used by the 
road or by any one for it as public 
caiTier. 

Ark.—State v. Mississippi, A. & W. 
Ry. Co., 212 S.W. 317, 138 Ark. 
483. 

(2) Determining true cash value 
of single purpose public utility's 
highway tunnel property which was 
of value only because of profits 
hoped to he realized ftom commercial 
operation thereof, solely by consider¬ 
ing depreciation costs and without 
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giving any weight to capitalization 
of net income method. 

U.S.—Parsons v. Detroit & Canada 
Tunnel Co., D.C.Mich., 15 P.Supn. 
986. 

21. Ill.—People ex rel. Toman v. 
Chicago Union Station Co., 48 N.R 
2d 524, 383 IlL 153. 

Me.—Shawmut Mfg. Co. v. Inhabit¬ 
ants of Benton, 122 A. 49, 128 Me. 
121 . 

Tenn.—Treadwell Realty Co. v. City 
of Memphis, 116 S.W.2d 997, 173 
Tenn. 168. 

22. U.S.-—Central R. Co. of New 
Jersey v. Martin, C.C.A.N.J., 66 F. 
2d 613—Mobile & O. R. Co. v. 
Schnipper, D.C.I11., 31 P.2d 587. 

Ill.—^People ex rel. McDonough r. 
Grand Trunk Western R. Co., 192 
N.E. 646, 357 Ill. 493. 

Mo.—Boonville Nat. Bank v. Schlotz- 
hauer, 298 S.W. 732, 317 Mo, 1298, 
65 A,L.R. 489. 

Va.—Lehigh Portland Cement Co. v. 
Commonwealth, 135 S.E. 669, 146 
Va. 146. 

61 C.J. p 642 note 43. 

23. Utah.—First Security Corpora¬ 
tion of Ogden v. State Tax Com¬ 
mission, 63 P.2d 1062, 91 Utah 101. 

23.5 U.S,—^Wiener v, Fernandez, D. 
C-La., 60 F.Supp. 169, reversed on 
other grounds 66 S.Ct 178, 326 U. 
S. 340, 90 UEd. 116, rehearing de¬ 
nied 66 S.Ct 625, 327 U.S. 814, 90 
JUEcL 1038. 

La.—Succession of Wiener, 14 So.2d 
475, 203 La. 649, appeal dismissed 
Flournoy v. Wiener, 64 S.Ct 54S, 
321 U.S. 253, 88 L.Ed. 708. 

23.10 N.Y.—^Beeman v. Pawelek, 96 
N.T.S.2d 204, affirmed 96 N.T.S.2d 
312, 276 App.Div. 1057. 

23.15 Mo.—Spitcaufsfcy v. Hatten, 
182 S.W.2d 86, 353 Mo. 94, 160 A-L. 
R. 990. 
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ner provided by statute affords due process of 
Where one seeks to set aside an assess¬ 
ment as unfair and impartial, something more than 
error of judgment or mistake must be shown,23-25 
something which indicates fraud or misconduct,23.20 
or a purposeful discrimination, 2 3.35 qj. the applica¬ 
tion by the assessing officials of a clearly improper 
method of estimating vaiue.23.40 a violation of ad¬ 
ministrative authority in the proceedings resulting 
in the levy of taxes and assessments must be 

shown.23-45 

The assessment of property of a railroad com¬ 
pany by tax officials prior to the filing of a report 
by the railroad company of the value of its property, 
required by statute, does not deny it due process 
of law.2^ 

Where the question of valuation of property has 
once been properly submitted to and decided by a 
tax body, and the taxpayer has paid the tax based 
thereon, any attempt to require him to pay an ad¬ 
ditional tax on the ground of undervaluation would, 
in the absence of a statute authorizing further as¬ 
sessment, constitute the taking of property without 
due process.25 So, the state may prohibit a mu¬ 
nicipal, county, or district tax to be levied or col¬ 
lected on any assessment of property alleged to 
have been omitted from the assessments for cer- 
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tain prior years.23 However, statutes have been 
sustained authorizing the state tax commission to 
order a reassessment of property by special asses¬ 
sors in any case in which the regular assessor fails 
or refuses to list and assess property at full val¬ 
ue,27 and authorizing suits for back taxes on cor¬ 
porate property inadequately valued or assessed.^* 
A statute providing for cancellation of assessments 
where property is taxed by two counties without 
regard to the location of the property does not 
deny due process of law to the county in which 
the property is situated.2^ 

To create a lien validly, the assessment must de¬ 
scribe the property with certainty or contain data 
clearly leading to its identification.20 

(2) Notice and Opportunity to Be Heard 

Generally, where the amount of the tax is to depend 
on the value of the property, it is essential to due process 
of law that the persons have some kind of notice and 
an opportunity to be heard at some stage of the pro> 
ceedings before the charge or Uability becomes finally 
and conclusively fixed as to them or their property. 

Whether notice and hearing to the taxpayer is 
required by due process of law in the making of 
an assessment or in the adjustment of inequalities 
between or among assessments may depend on the 
character of the tax and the manner in which its 
amount is determinable.®^ Generally, where the 


QZJ20 Ill.—^Budberg v. Sangamon 
County, 123 N.E.2d 479, 4 IlL2d 
518—^People ex rel. Brenza v. Chi¬ 
cago & N. W. By. Co., 103 N.E.2d 
85, 411 Ill. 85. 

23.25 TJ.S.—^Hudson Motor Car Co. 
V. City of Detroit, C.C.A,Mich., 136 
P.2d 674. 

La.—Interstate Oil Pipe Line Co, v. 

Guilbeau, 46 So.2d 113, 217 La. 160. 
23.30 TJ.S.—^Hudson Motor Car Co. 
V. City of Detroit, C.C.A.Mich., 136 
P.2d 674. 

La.—Interstate Oil Pipe Line Co. v. 

Guilbeau, 46 So.2d 113, 217 La. 160. 
23.35 Ohio.—Wheeling Steel Corpo- 
ratiop V. Evatt 64 N.E.2d 132, 143 
Ohio St. 7L 

23.40 TJ.S.—^Hudson Motor Car Oo. v. 
City of Detroit, C.C.A.Mich., 136 
P.2d 674. 

23.45 Ohio.—^Holmes v. Bowen, 19 N. 

B.2d 974, 60 Ohio App. 168. 
Szoeeding valtis of property 
In action by mortgag’ee to enjoin 
enforcement of taxes and assess¬ 
ments ag€tinst realty, proof that 
amount was excessive in that it ex¬ 
ceeded value of property was insuffi¬ 
cient to show taking of property 
without due process of law so k® to 
entitle mortgagee to relief in ab¬ 
sence of showing of violation of ad¬ 
ministrative authority in proceedings 


resulting in levy of taxes and assess- 
hients. 

Ohio.—Holmes v. Bowen, supra. 

24. Wash.—^Puget Sound Power & 
Light Co. V. City of Seattle, 201 

^ P. 449, 117 Wash. 351, reheard 207 
P. 689, 117 Wash. 351, and affirmed 
Puget Sound Power & Light Co. 
V. King County, 44 S.Ct. 261, 264 

U. a 22, 68 L.Ed. 641. 

25. Tex.—State v. Chicago, B. L & 
G. By. Co., Com.App., 263 S.W. 249. 

26. Va.—Commonwealth v. United 
Cigarette Mach. Co., 92 S.E. 901, 
120 Va. 835. 

27. W.Va.—State v. Bocke, 113 S.E 
647. 91 W.Va. 423. 

61 C.J. p 653 notes 27, 28. 

26. Ark-—^White River Lumber Co. 

V. State. 2 S.W.2d 25, 175 Ark. 956. 
affirmed White River Lumber Ca 
v. State of Arkansas ex rel. Ap* 
plegate. 49 S.Ct 457, 279 U.S. 692, 
73 L-Ed. 903, rehearing denied 50 
S.Ct. 78. 

29. Cal.—Central Pac, By. Co. v. 
Costa, 258 P. 991, 84 Cal.App. 577. 

30. Miss.—Ransom v. Toung, 168 
So. 473, 176 Miss. 194-—Hatchett v. 
Thompson, 165 Sa 110, 174 Miss. 
502—Carr v. Barton, 162 So. 172. 
173 Miss. 662. 

GovexiuxLent snrvays or maps 

Statute providing for assessing 
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land by government surveys or plan 
as shown in maps and other descrip¬ 
tions sufficiently complies with due 
process. 

Miss*—Dimitry v, Jones, 115 So. 786, 
149 Miss. 641. 

31- HL—^People ex reL Ruchty ▼. 
Saad, 104 N.B.2d 272, 411 IIL 390 
—People v. Orvis, 128 KJB, 787, 391 
HI. 350, 24 A.L.R. 325- 
N.D.—Marks v. City of Mandan, 296 
N.W. 39, 70 N.D. 474. 

S.C.—Smith V. Robertson, 41 S.E.2d 
631, 210 S.C. 99. 

61 C.J. p 653 note 31 Ea]. 

'Where the law fixes the amount 
of the tax independently of any in- 
Quiry of a judicial nature, and no 
change in the amount could result 
from a hearing, neither notice nor 
hearing is necessary, but where a 
change in the amount might result 
if a hearing was had, as where the 
amount of the tax is dependent upon 
value or some other element require 
ing the exercise of judgment or dis¬ 
cretion, making the fixing of the 
amount judicial in its nature, then 
an opportunity to be heard is essen¬ 
tial to the validity of such tax.** 

Or.—^First State Bank of Sutherlin v. 
Kendall Lumber Corporation, 213 
P. 142, 145, 107 Or, 1. 

Holding to same effect. 
U.S.-^Bartlett Trust Co. v* Elliott I>. 
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amount of the tax is to depend on the value of ed have some kind of notice^- and an opportunity 
the property, it is essential that the persons assess- to be heard^^ at some stage of the proceedings 


CMo., 30 F.2d 700, 703, affirmed, 
C.G.A.. 40 F.2d 351. 

The correction of an assessment 
by the striking’ out of an unauthor¬ 
ized deduction may be made without 
notice and hearing since the matter 
is merely one of an error in compu¬ 
tation as to -which a hearing would 
be of no avail. 

Iowa.—^Pirst Nat. Bank v. Burke, 196 
N.W. 287, 201 Iowa 994, error dis¬ 
missed 48 S.Ct. 155, 275 XJ.S. 502, 
72 L.Ed. 395. 

Increase in aggregate assessment 

(1) Where action is taken, not on 
the property assessments of individ¬ 
ual taxpayers, but on the aggregate 
assessments of various classes in the 
several taxing districts as units, no 
notice is required to be given to in¬ 
dividual property owners who may 
be affected by the increase in the 
valuation of all the property or the 
property of a particular class in the 
taxing district. 

Ill.—People V. Orvis, 133 N.E. 787, 
301 III. 350, 24 A.Lf.R. 325. 

Mo-—Columbia Terminals Co. v. 

Koeln, 3 S.W.2d 1021, 319 Mo, 445. 
Ohio.—Hammond v. Winder, 126 N.E. 
409, 100 Ohio St. 433, 24 A.L.R. 
318. 

Wyo.—^Baker v. Paxton, 215 P. 257, 
29 Wyo. 500. 

(2) It has been held, on the other' 
hand, that notice of uniform increase 
by board of equalization, in assess¬ 
ment affecting all taxpayers, is re¬ 
quired by due process clause. 

Ky.—^Draffen v. City of Paducah, 284 
S.W. 1027, 215 Ky. 139. 

(3) Fact that taxpayers actually 
knew of proceedings by others to 
have taxpayers* assessments increas¬ 
ed did not dispense with necessity 
of notice to taxpayers required by 
statute authorizing an increase in as¬ 
sessments. 

Ark.—Pulaski County v. Commercial 
Nat. Bank, 194 S.W.2d 883, 210 Ark. 
124. 

The fixiaig of local rates in each 
taxing district and the determination 
of the average rate of taxation to be 
applied to the assessed values are 
ministerial acts not requiring notice 
and hearing. 

N.J.—^Bergen County R. Co. v. State 
Board of Taxes and Assessments, 
121 A. 150, 98 N.J.Law 858. 

32. U.S.—Nickey v. State of Missis¬ 
sippi, 54 S.Ct. 743, 292 U.S. 393, 
78 L.Bd. 1323—McGregor v, Hogan, 
Ga., 44 S.Ct 50, 263 U.S. 234, 68 L. 
Bd. 282, 

Ricardo v. Ambrose, CA^Virgin 
Islands, 211 F.2d 212—In re Chi- 
Bysw Co., CA-IIL, 175 P.2d 
S88» certiorari denied People of 


State of Illinois v. Sullivan, 70 S. 
Ct 94, 338 U.S. 850, 94 L.Ed. 521. 

Montana-Dakota Power Co. v. 
Weeks, D.C.N.D., 8 P.Supp. 935. 

Ariz.—State Tax Commission v. Shat- 
tuck, 38 P.2d 631, 44 Ariz. 379. 

Ark.—Pulaski County v. National Old 
Line Ins. Co., 194 S.W.2d 890, 210 
Ark. 138—^Pulaski County v. Com¬ 
mercial Nat Bank, 194 S.W.2d 883, 
210 Ark. 124. 

Ga.—^Pullman Co. v. Suttles, 199 S.E. 
821. 187 Ga, 217. 

Ill-—City of Lawrenceville v. Max¬ 
well. 126 N.E.2d 671, 6 Ill. 42— 
Dietman v. Hunter, 126 N.E.2d 22, 
6 Ill. 486—Barnett v. Cook County, 
57 N.E.2d 873, 388 Ill. 251—Barnett 
V. Cook County. 26 N.B.2d 862, 373 
Ill. 516—People v. Jenkins, 179 
N.E. 854, 347 Ill. 278. 

Me.—Kramer v. Inhabitants of Town 
of Linneus, 67 A.2d 536, 144 Me. 
239. 

Mass.—Napier v. City of Springfield, 
23 N.E.2d 157, 304 Mass. 174. 

Miss.—Dimitry v. Jones, 115 So. 786, ! 
149 Miss. 641. 

Mo.—State ex rel. Lane v. Cornell, 
171 S.W.2d 687. 351 Mo. 1. 

Neb.—^American Telephone & Tele¬ 
graph Co. V. State Board of Equal¬ 
ization and Assessment, 227 N.W. 
455, 119 Neb. 142—Lincoln Tele¬ 
phone & Telegraph Co. v. State 
Board of Equalization and Assess¬ 
ment, 227 N.W. 454, 119 Neb. 137— 
Stanton County v. State Board of 
Equalization and Assessment, 227 
N.W. 454, 119 Neb. 136—North¬ 
western Bell Telephone Co. v. 
State Board of Equalization and 
Assessment, 227 N.W. 452, 119 

Neb. 138. 

N.Y.—O’Flynn v. Village of East 
Rochester, 24 N-T.S.2d 437, affirm¬ 
ed Village of East Rochester v. 
Rochester Gas & Electric Corp., 31 
N.Y.S.2d 754, 262 App.Div. 556. 

appeal denied 34 N.T.S.2d 821, 263 
App.Div. 1061, affirmed New York 
Village of East Rochester v. Roch¬ 
ester Gas & Electric Corp., 46 N.E. 
2d 334, 289 N.Y. 391, affirmed 54 
N,E.2d 343, 292 N.Y. 156, certiorari 
denied Despatch Shops v. Village 
of East Rochester, 65 S.Ct. 39, 323 
U.S. 713, 89 L.Bd. 574. 

N.C.—Bowie v. Town of West Jeffer¬ 
son, 57 S.E,2d 369, 231 N.C. 408— 
Markham v. Carver, 125 S.E. 409, 
188 N.C. 615. 

Okl-—^In re Thomas’ Estate, 136 P,2d 
929, 192 Okl. 409. 

Or.—Weinacht v. Bower, 14 P.2d 622, 
140 Or. 527. 

S.C.—Osborne v. Vallentine, 12 S.E. 
2d 856, 196 S.C. 90. 

S.D.—Beveridge v. Baer, 241 N.W. 
727. 59 S.D. 563 84 A.L.R. 189. 
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-oiaxe ex rel. 


Anaerson v. Som¬ 
mers, 8 N.W.2d 263, 242 Wis 4 S 4 
145 A.L.R. 1324. ' 

61 C.J. p 654 note 33. 


Actual notice to taxpayer and op- 
Iportunity for hearing do not au¬ 
thorize increase of assessment by 
state board of equalization under 
statute not prescribing notice. 

S.D.—Beveridge v. Baer, 241 NW 
727, 59 S.D. 663, 84 A.L.R. 189.* * 
To whom notice required 

(1) Notice of land assessment 
must be given to mortgagee. 

U.S.—St. Paul Trust & Savings Bank 

V. American Clearing Co., D.G.PIa, 
291 P. 212, affirmed Citizens’ Sav¬ 
ings Bank & Trust Co. of Hamil¬ 
ton, Ohio, V. St. Paul Trust & Sav¬ 
ings Bank, C.C.A., 10 F.2d 1017. 

(2) Notice of assessment of suc¬ 
cession or privilege tax need not be 
given to heirs and it is sufficient if 
given to administrator or executor. 
Alaska.—^In re Blaine’s Estate, 6 

Alaska 553. 


(3) Where will placing record ti¬ 
tle to lot in husband and wife as 
trustees was probated after husband 
had acquired tax title in individual 
name, assessment in name of hus¬ 
band only was sufficient to give due 
notice of the assessment. 

1^*0.—W. C. & A. N. Miller Develop¬ 
ment Co. V. Emig Properties Corp., 
134 P.2d 36, 77 U.S.App.D.Q 203, 
certiorari denied 63 S.Ct. 983, 318 
U.S. 788, 87 L.Ed. 1155. 


33. U.S.—^Nickey v. State of Missis¬ 
sippi, 54 S.Ct. 743, 292 U.S. 393. 78 
L.Ed. 1323—McGregor v. Hogan, 
Ga., 44 S.Ct 50, 263 U.S. 234, 68 
L.Ed. 282. 

Ricardo v. Ambrose, CAVirgin 
Islands, 211 F.2d 212—Orcutt v. 
Crawford, C.C.AWyo., 85 F.2d 146, 
certiorari denied 57 S.Ct. 119, 299 
U.S. 594, 81 L.Ed. 438—De Pauw 
University v. Brunk, D.CMo., 53 
F.2d 647, affirmed 52 S.Ct 405, 285 
U.S. 527. 76 L.Ed. 924. 

Hess T. Mullaney, D.C.Alaska, 
102 P.Supp. 430, affirmed, C.A, 213 
P.2d 635, certiorari denied Hess v. 
Dewey, 75 S.Ct 50, 348 U.S. 836, 
99 L.EcL 659—Morrison-Knudsen 
Co. V. State Board of Equalization 
of Wyoming, D.C.Wyo., 35 P.Supp. 
553—Montana-Dakota Power Co. v. 
Weeks, D.C.N.D., 8 P.Supp. 936. 

Chicago, M. & St P. By. Ca v. 
Drainage Dist No. 8 of Shelby 
County, Iowa, D.C.Iowa, 253 P. 491. 
Ariz.—State Tax Commission v. 
Shattuck, 38 P.2d 631, 44 Aria. 379 
—State Tax Commission of Ari¬ 
zona V. Board of Sup’rs of Yavapai 
County, 29 P.2d 733, 43 Ariz. 156. 
Ga.—^Pullman Co. v. Suttles, 199 S. 
B. 821, 1S7 Ga. 217. 
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before the charge or liability becomes finally and 
conclusively fixed as to them or their property; 
and this rule applies without reference to the value 
of the property sought to be subjected or the 
amount of the tax sought to be levied.34 A statute 
providing for such notice and opportunity for hear- 
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ing will be held constitutional as against an objec¬ 
tion that it does not afford due process of law.ss 

Due process of law requires notice and hearing as 
to the essentials, not as to formalities and proce¬ 
dure,-"® and does not imply or require the right to 
such notice and hearing as arc considered to be es- 


Ul.—City of Lawrenceville v. Max- 
v.’Ml. 126 Isr.B.2d 671, 6 Ill. 42— 
Dietman v. Hunter, 126 N.E.2d 22. 

5 Ill. 486—Bistor v. McDonough, 
181 X.E. 417, 348 Ill. 624, certiorari 
denied 53 S.Ct 90, 287 U.S. 641, 77 
D.Ed. 555. 

Mass.—Napier v. City of Springfield, 
23 N.B.2d 157, 304 Mass. 174. 

Miss.—Dimitry v. Jones, 115 So. 786, 
149 Miss. 641. 

5 ^ 0 .—Kennen v. McFarling, 165 S.W. 
2d 681. 350 Mo. 180. 

Mont.—Johnson v. Johnson, 15 P.2d 
842, 92 Mont. 512. 

Xeh.—Howard County v. State Bd. 
of Equalization and Assessment, 
63 N.W.2d 441, 158 Neb. 339— 

American Telephone & Telegraph 
Co. V. State Board of Equalization 
and Assessment, 227 N.W. 465, 119 
Neb. 142—Lincoln Telephone & 
Telegraph Co. v. State Board of 
Equalization and Assessment, 227 
N.W, 454, 119 Neb. 137—Stanton 
County V. State Board of Equaliza¬ 
tion and Assessment, 227 N.W. 454, 
119 Neb. 136—Northwestern Bell 
Telephone Co. v. State Board of 
Equalization and Assessment, 227 
N.W. 452, 119 Neb. 138. i 

N.H.—In re Opinion of the Justices, * 
68 A.2d 859. 96 N.H. 513, 

N.Y,—In re 801-815 East New York 
Avenue, Borough of Brooklyn, City 
of New York, 48 N.E.2d 502, 290 
N.Y. 236. 

N.C,—Bowie v. Town of West Jeffer¬ 
son, 57 S.E.2d 369, 231 N.C. 408— 
Markham v. Carver, 125 S.E. 409, 
188 N.C. 615. 

Okl.—In re Thomas’ Estate, 136 P. 

2d 929, 192 Okl. 409. 

Or.—^Weinacht v. Bower, 14 P.2d 622, 
140 Or. 527. 

S.D.—Beveridge v. Baer, 241 N.W. 

727, 59 S.D. 563, 84 A.L.B. 189. 
Tex.—^Hengy v. Dallas County Levee 
Imp. Dist, No. 6, Civ.App., 199 S. 
W.2d 230, affirmed 202 S.W.2d 918, 
146 Tex. 95—Highland Park Inde¬ 
pendent School Dist. V. Republic 
Ins. Co., Civ.App., 162 S.W.2d 1056, 
reversed on other grounds 171 S.W. 
2d 342, 141 Tex. 224. 

Wis.—State ex rel. Anderson v. Som¬ 
mers, 8 N.W.2d 263, 242 Wis. 484, 
145 A.L.R. 1324. 

61 CJ. p 654 note 34. 

£x parte court order 
County court’s ex parte order, di¬ 
recting state tax commission to in¬ 
crease its assessment of corpora¬ 
tion’s net capital stock for taxation, 


denied corporation due process of 
law in depriving it of its right to 
be heard as to such increase. 

Dl-—People V. Commonwealth Edi¬ 
son Co., 11 N.E.2d 408, 367 III. 260, 
followed in People v. Peoples Gas 
Light & Coke Co., 11 N.E.2d 929, 
367 Ill. 435. 

XdmitatiozL to relief obtainable 
Right to relief from tax assess¬ 
ments as denying due process of law 
in failing to give property owner 
opportunity to be heard is limited to 
excess over amount properly assess¬ 
able on equality basis. 

Tex.—^Highland Park Independent 
School Dist. V. Republic Ins. Co., 
Civ.App., 162 S.W.2d 1056, reversed 
on other grounds 171 S.W.2d 342, 
141 Tex. 224—City of Wichita 
Falls V. J, J. & M. Taxman Refin¬ 
ing Co., Civ.App., 74 S.W.2d 524, 
error refused, certiorari denied J. 
J. & M, Taxman Refining Co, v. 
City of Wichita Palls, Texas. 56 
S.Ct. 98, 296 U.S. 587, 80 L.Ed. I 
415. 

34. Ky.—Board of Levee Com'rs of 
Pult-m County v. Johnson, 199 S. 
W. 8, 178 Ky. 287, L.R.A.1918B 
202 . 

35. U.S.—Commonwealth of Pa. v. 
Aylward, CC.A.Mo., 154 P.2d 714. 

U.S.—Northern Pac. R. Co. v. Adams 
County, D.C.Wash., 1 F.Supp. 163, 
appeal dismissed, C.C.A., 63 F.2d 
1012, and Adams County v. Spo¬ 
kane, P. & S. Ry. Co., 66 F.2d 1008, 
reversed on other grounds Chicago, 
M. & St. P. R. Co. V. Adams Coun- j 
ty, 72 P.2d 816. I 

Callaway v. B >h^er, Ga., 291 F. 
243, affirmed Bohler v. Callaway, 
45 S.Ct. 451. 267 U.S. 479, 69 L.Ed. 
745. 

Ala.—^Dearborn v. Johnson, 173 So. 
864—Miller-Brent Lumber Co. v. 
State, 97 So. 97. 210 Ala. 30. 

Cal.—Strong V. Mack, 149 P.2d 401, 
64 Cal.App.2d 739—Irvine v. Citrus 
Pest Dist. No. 2 of San Bernardi¬ 
no County, 144 P.2d 857, 62 Cal. 
App.2d 378. 

D.C.—Johnson & Wimsatt v. Hazen, 
99 F.2d 384, 69 App.D.C. 151. 

Fla.—Seaboard Air Line R. Co. v. 
Gay, 74 So.2d 569. 

Ind.—Wright v. House, 121 N.E. 433, 
188 Ind. 247. 

I Iowa.—Vilas v. Iowa State Board of 
Assessment and Review, 273 N.W. 
338, followed in 273 N.W, 346, ap¬ 
peal dismissed 58 S.Ct, 38, 302 U. 
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S. 637, 82 L.Ed. 496, rehearing de¬ 
nied 58 S.Ct. 13C, 302 U.S. 776, 82 
L.Bd. 600. 

Ky.—Johnson v. Fordson Coal Co., 
281 S.W. 472, 213 Ky. 445, error 
dismissed and certiorari denied 
Pordson Coal Co. v. Moore, 48 S.Ct. 
82, 275 U.S. 494, 72 L.Ed. 391— 
Fayette County v. W'ells, 243 S.W, 

4, 195 Ky. 608. 

Miss.—Nickey v. State ex rel, Attoi^ 
ney General, 14$ So. 859, 167 Miss. 
650, affirmed Nickey v. State of 
Mississippi. 54 S.Ct. 743, 292 U.S. 
393, 78 L.Ed. 1323. 

Mo.—State ex rel. Lindell Tower 
Apartments v. Guise, 206 S.W 2d 
320, 357 Mo. 50. 

Neb.—McCord v. Marsh, 189 N.W. 
386, 108 Neb. 723. 

N.Y.—In re 801-815 East New York 
Avenue, Borough of Brooklyn, City 
of New York, 48 N.B.2d 502, 290 N. 

T. 236. 

Salts er & Weinsier v. McGold- 
rick, 55 N.Y.S.2d 495, 269 App.Dlv. 
275, appeal denied 57 N.Y.S.2d 842, 
269 App.Div. 929, reversed on oth¬ 
er grounds 68 N.E.2d 508. 295 N.Y. 
499—People ex rel. Nash v. Lough- 
man, 222 N.Y.S. 96, 220 App.Div. 
549. reversed on other grounds 157 
N.E. 894, 245 N.Y. 649. 

Ohio.—American Refrigerator Trans¬ 
it Co. V. Glander, 91 N.E.2d 24, 163 
Ohio St. 191. 

Pa.—Narehood v. Pearson, 96 A. 2d 
895, 374 Pa. 299, certiorari denied 
74 S.Ct. 106, 346 U.a 866, 98 L.Ed. 
377. 

Tex.—Texas Pipe Line Co. v. Ander¬ 
son. Civ.App., 100 S.W.2d 764, 
error refused, certiorari denied 58 

5. Ct. 45, 302 U.S, 724. 82 L.Ed. 559. 
Vt.—Clark v. City of Burlington, 143 

A. 677, 101 Vt. 391. 

Va-—Breckenridge v. County School 
Board. 135 S.E. 693. 146 Va. 1. 

Wis.—TIcrzfeld-Phillipson Co. v. City 
of Milwaukee, 189 N.W. 661, 17T 
Wis. 431. 

61 C.J. p 654 note 36. 

Provision by mnnicipality 

A statute authorizing a municipal¬ 
ity to levy and assess taxes does not 
deny due process of law by failure 
to provide for notice and hearing 
where it also authorizes the munici¬ 
pality to legislate the details necfs- 
I sary to make Its assessments con- 
I form to constitutional requirements. 
Fla.—City of Sarasota v. Johnson, 
167 So. 361, 123 Fla 501. 

36. N.M.—^Maxwell v. Page. 168 P, 
492, 23 N.M. 356, 5 A.L.R. 155. 
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sential in judicial proceeding's.^'^ Although the 
process of taxation may be executed according to 
customary forms and established usages,the no¬ 
tice and opportunity to be heard need not follow 
any established or settled practice or procedure, 
or be according to any uniform system of laws,^^ 
and it may be varied in such manner as to the leg¬ 
islature may seem best adapted to enable the tax¬ 
ing authorities promptly to assess, levy, and col¬ 
lect the taxes needed for the governmental pur¬ 
pose in view.^® 

In accordance with the foregoing rules, it is not 
necessary that the owner should have notice of ev¬ 
ery stage of the proceedings,it being sufficient if 
he receives reasonable notice at any time before 
the tax becomes an absolute and final charge.^^ No 
particular form or method of notice is required to 
constitute due process, as long as it is reasonably 
adapted to the case and affords the taxpayer a rea¬ 
sonable opportunity to protect his rights.^^ Notice 
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may be actual or by law to the property owner.^3.5 
Personal service of notice is not essential,and 
service by publication is generally sufficient whether 
the hearing is before a statutory board or in a 
court proceeding.'^^ Due process does not require 
that each taxpayer be individually consulted with 
respect to the levying of a tax of a general na¬ 
ture on his property.'^The enactment of a tax 
law has itself been held sufficient notice where it 
prescribes the time and the place for meeting of 
assessors with opportunity then to be heard,or 
where the only mode prescribed for collection is by 
suft.^*^ It has been held, on the other hand, that 
whether due process is denied by constructive serv¬ 
ice depends on the impracticability of actual serv- 
ice,^8 and that for this reason notice of the rais¬ 
ing of an individual assessment, as distinguished 
from a horizontal increase in assessment, cannot be 
effected by statutory provisions fixing the time 
and place of meetings of the board of assessment.'*® 
It is not necessary for the notice to state that the 


37. XJ.S.—^Northern Pac. K. Co, v. 
Adams County, D.C.Wash., 1 P. 
Supp. 163, appeal dismissed, C.C.A., 
63 P.2d 1012, and Adams County 

V. Spokane, P. & S. Ry. Co., 66 P.2d 
1008, reversed on other grounds 
Chicago, M., St. P. & P. B. Co. v. 
Adams County, 72 P.2d 816. 

Cal.—People v. Skinner, 115 P.2d 488, 
18 Cal.2d 349, 149 A.L.R. 299. 
Del.—Pottock V. Mellott, 22 A.2d 843, 
2 Terry 361. 

Wis.—State ex rel. Kappa Sigma 
Bldg. Ass’n V. Bareis, 276 N.W. 
317, 226 Wis. 229, 113 A.L.R. 985. 

61 C.J. p 655 note 44. 

38. IT.S.—^Bell's Gap R. Co. v. Com¬ 
monwealth of Pennsylvania, Pa., 10 
S.Ct. 533, 134 U.S. 237, 33 L.Ed. 
892. 

39. Ark.—^Poggs v. Crutcher, 226 S. 

W, 2d 48, 216 Ark. 438. 

Ky.—Board of Levee Comers of Pul¬ 
ton County V. Johnson, 199 S.W. 8, 
178 Ky. 287, L.R.A.191SE 202. 

40. Ga.—Vestel v. Edwards, 85 S.E. 
187, 143 Ga. 368. 

Ky.—^Board of Levee Comers of Pul¬ 
ton County V. Johnson, 199 S.W. 8, 
178 Ky. 287, L.R.A1918E 202. 

41. Cal.—^People v. Skinner. 115 P. 
2d 488, 18 Cal.2d 349, 149 A.L,R. 
299. 

Ill.—Dietman v. Hunter, 126 N.E.2d 
22, 5 Ill. 586—People v. Arnold 
Bros., 118 N.E. 702, 282 Ill. 305. 

N.M.—^Maxwell v. Page, 168 P. 492, 
23 N.M. 356, 5 A.L.R. 155. 

Tex.—^Millers' Mut. Fire Ins, Co. v. 
City of Austin, Civ^App., 210 S,W. 
825. 

Testtmoaiy of other persons 

The statute requiring board of re¬ 
view'to hear and examine any per¬ 


son who shall appear before it with 
relation to any assessment, and to 
increase or lessen assessment to true 
valuation, did not offend against due 
process although construed as not 
requiring board, before hearing such 
testimony, to give notice to persons 
likely to be affected thereby. 

Wis.—State ex rel. Kappa Sigma 
Bldg. Ass*n V. Bareis, 276 N.W. 317, 
113 AL.R. 985. 

42. Ill.—^People V. Arnold Bros., 118 
N.E. 702, 282 Ill. 305. 

Mo.—^Henry v. Manzella, 201 S.W. 2d 
457, 356 Mo. 305. 

N.M.—Maxwell v. Page, 168 P. 492, 
23 N.M. 356, 5 AL.R. 155. 

43. Cal.—Tarpey v. McClure, 213 P. 
983, 190 Cal. 593. 

Del.—Pottock V. Mellott, 22 A.2d 843, 
2 Terry 361. 

N.T.—City of Buffalo v. Hawks, 236 
N.T.S. 89, 226 App.Div. 480, affirm¬ 
ed 168 N.E. 438, 251 N.T. 588. 

61 aj. p 656 note 55. 

43.5 III.—City of Lawrenceville v. 
Maxwell, 126 N.E.2d 671, 6 Ill. 42. 

44- Cal.—^People v. Skinner, 115 P.2d 
488, 18 Cal.2d 349, 149 AL.R. 299. 

Ill.—^People ex rel. Isbell v. Abert, 
86 N.E.2d 237, 403 Ill. 469—People 
V. Cesar, 182 N.E. 448, 349 Ill. 372, 
certiorari denied Cesar v. People of 
State of Illinois, ex rel. McDon¬ 
ough, 53 S.Ct. 386, 288 U.S. 603, 77 
L.Ed. 978. 

Minn.—State v. Security Nat. Bank, 
173 N.W. 885, 143 Minn. 408. 

Miss.—State v. Wheatley, 74 So. 
427, 113 Miss. 555. 

Or.—Smith v. Hurlburt, 217 P. 1093, 
108 Or. 690. 

61 C.J. p 656 note 57. 

45- Cal,—^In re Sutter-Butte By-Pass 
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Assessment No. 6 of Sacramento & 
San Joaquin Drainage DisL, 218 
P. 27, 191 Cal. 650, error dismissed 
William Ash Co. v. Reclamation 
Board of State of California, 45 S. 
Ct. 194, 266 U.S. 589, 69 L.Ed. 456. 
Mont.—Sutter v. Scudder, 103 P.2d 
303, 110 Mont. 390. 

Or.—Smith v. Hurlburt, 217 p. 1093, 
108 Or. 690. 

61 C.J. p 656 note 59. 

In in. rem proceeding to reistablish 
assessment and substitute tax record 
for one which is missing, notice by 
publication is sufficient. 

Ala.—Miller-Brent Lumber Co. v. 
State, 97 So. 97, 210 Ala. 30. 

Notice by publication held insuffi- 
cient, where statute provided for 
publication of one notice only in lo¬ 
cality which might contain all the 
interested owners. 

Ill.—Griffin v. Cook County, 16 NJE. 

2d 906, 369 Ill. 380, 118 AL.R. 1157. 
45.5 N.D.—Marks v. City of Mandan, 
296 N.W. 39, 70 N.D. 474. 

46. Ill.—^People ex rel, Browne r. 
Eastern Illinois & St. L. Ry. Co., 
186 N.E, 537, 353 Ill. 40—Heiden- 
way V. Harding, 168 N.E. 630, 336 
Ill. 606. 

Neb.—Radiuni Hospital v. Greenleaf, 
223 N.W. 667, 118 Neb. 136. 

N.Y.—In re 801-815 East New York 
Avenue, Borough of Brooklyn, City 
of New York, 48 N.E.2d 502, 29© 
N.T. 236. 

47. Ariz.—State Tax Commission v. 
Shat tuck, 38 P.2d 631, 44 Arix 379. 

48. S.D.—Common Council of City 
of Watertown v. Department of Fi¬ 
nance, 241 N.W. 731, 59 S.D. 673. 

49« S.D.—^Beveridge v. Baer, 241 N, 
W. 727, 69 S.D. 663, 84 ALJEL 483. 
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assessment roll has been filed, where filing is re¬ 
quired by statute.^t> 

Due process of law demands only such oppor¬ 
tunity to appear and be heard as the circumstances 
of the case require.^^ If the proceeding is found 
to be suitable or admissible in the special case it 
will be adjudged to be due process of law;52 
if found to be arbitrary,'oppressive, and unjust it 
may be declared to be not due process of law.53 
The tribunal conducting the hearing must be con¬ 
stituted in accordance with statutory require¬ 
ments,^^ but the fact that the assessing body may 
have a pecuniary interest in the result does not deny 
due process, at least where an appeal to an impartial 
body is provided for-^S a hearing which is a 
mere form is not due process of law,^^ and, while 
the hearing may be informal, the taxpayer must be 
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given the right to support his objections by argu¬ 
ment and proof, however brief.^^ However, the 
assessing body is not obliged to inform the taxpay¬ 
er as to the data on, and the method by, which the 
assessments imder review were made.^s A statute 
requiring a deposit from one filing a complaint as 
to a tax, to cover the estimated costs of the hear¬ 
ing, does not violate due process of 

An opportunity to be heard, sufficient to comply 
with the requirement of due process of law, is af¬ 
forded if the owner of the property to be taxed 
has had his day in court,59 or if the taxpayer is en¬ 
titled to demand arbitration of any disagreement 
with the assessment, and to have a hearing before 
the arbitrators,50 except where for any reason ar¬ 
bitration within the time specified in the statute 
might be impossible.®! Also, a taxpayer cannot 


50. Cal.—Tarpey v. McClure, 213 P. 
983, 190 Cal. 593. 

61. U.S.—Central of Georgia R. Co. 
v. Wright, Ga., 28 S.Ct. 47, 207 U.S. 
127, 52 L.Ed. 134, 12 Ann.Cas. 463. 

De Pauw University v. Brunk, D. 
C.Mo., 53 F.2d 647, affirmed 52 S. 
Ct. 405, 285 U.S. 527, 76 L.Ed. 924. 
Oppoxtanity to invoke eanal protec¬ 
tion 

Due process in tax proceeding is 
shown when opportunity is conferred 
to invoke equal protection of law by 
judicial proceedings to secure end! 
sought. ! 

Okl.—Bonaparte v. Walker, 53 P.2d 
1108, 175 OkL 532—^Bonaparte v. 
Tradesmen's Nat. Bank, 53 P.2d 
1106, 175 Okl, 530—^Baker, Hanna, 
Blake & Co. v. Bonaparte, 50 P.2d 
409, 174 Okl. 366—^First Nat. Bank 
& Trust Co, of Oklahoma City v. 
Bonaparte, 50 P.2d 407, 174 Okl. 
315—^Keaton v. Bonaparte, 50 P.2d 
404, 174 Okl. 316—Bonaparte v. 
Ajnerican Vinegar Mfg. Co., 17 P. 
2d 441, 161 Okl. 54—Houston v. 
Curtis Cos., 16 P.2d 874, 160 Okl. 
216. 

52. Ariz.—State Tax Commission of 
Arizona v. Board of Sup'rs of Ya¬ 
vapai County, 29 P.2d 733, 43 Ariz. 
156. 

61 C.J. p 657 note 68. 

Personal knowledge of commission 
memhers 

Alleged fact that corporation’s sper- 
clal franchise assessment had been 
made tentatively by State Tax Com¬ 
mission, not alone on evidence before 
it but also on personal knowledge, 
judgment, and experience of members 
thereof did not entitle corporation 
as a matter of due process, to bene¬ 
fit of such personal knowledge, judg¬ 
ment, and experience of Tax Commis¬ 
sion members at time of grievance 
day hearing held by newly created 
State Board of Equalization and As- 
sesment. 


N.Y.—Petition of Consolidated Edi¬ 
son Co. of New York, 98 N.Y.S.2d 
981, 197 Misc, 628, affirmed Consoli¬ 
dated Edison Co. of New York v. 
Moore, 98 N.Y.S.2d 973, 277 App. 
Div. 245, appeal granted 99 N.Y.S. 
2d 615, 277 App.Div. 954. 

53. N.J.—Trenton & Mercer County 
Traction Corporation v. Mercer 
County Board of Taxation, 105 A. 
222, 92 N.J.Law 398. 

61 C.J. p 657 note 69. 

54. Cal.—Bandini Estate Co. v, Lios 
Angeles County, 82 P.2d 185, 28 
Cal.App. 2d 224. 

55. U.S.—^De Pauw University v. 
Brunk, D.C.Mo., 53 F.2d 647, af¬ 
firmed 52 S.Ct 405, 285 U.S. 627, 76 
L.Ed. 924. 

Mo.—In re Hall’s Estate, 85 S.W.2d 
621, 337 Mo. 658. 

Becoerd considered on appeal 

The fact that the board hearing 
the appeal is to consider the record ! 
and testimony taken before the in-1 
terested administrator does not deny | 
due process where the taxpayer may i 
have his contentions heaxd by the 
board and have it review and correct 
an arbitrary denial of his right to 
file evidence. 

Tenn.—Siegel v, Holland, 102 S.W.2d 
1028, 171 Tenn. 327. 

56. Mont.—Johnson v. Johnson, 15 
P.2d 842, 92 Mont. 512. 

—^Trenton & Mercer County Trac¬ 
tion Corporation v. Mercer County 
Board of Taxation, 105 A. 222. 92 
N.J.Law 398. 

57. Mont.—Johnson v. Johnson, 15 
P.2d 842, 92 Mont. 512. 

58. U.S.—^Northern Pac. R. Co. v. 
Adams County, D.C.Wash., 1 P. 
Supp. 163, appeal dismissed, C.C.A, 
63 P.2d 1012, and Adams County 
V. Spokane, P. & S. Ry. Co., 66 F. 
2d 1008, reversed on other grounds 
Chicago, M., St P. & P. R. Co. v. 
Adams County, 72 F.2d 816* 
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Neb.—Douglas County v. State Bd. 
of Equalization and Assessment, 63 
N.W.2d 449, 158 Neb. 325. 

58.5 Kan.—^Associated Ry. Equip¬ 
ment Owners v. Wilson, 208 P,2d 
604, 167 Kan. 608. 

50. Ky,—^Fayette County ▼* Wells, 
243 S.W. 4, 195 Ky. 608. 

Miss.—^Nickey v. State, ex ret. At¬ 
torney General, 146 So. 859, 167 
Miss. 650, affirmed Nickey v. State 
of Mississippi, 64 S.Ct 743, 292 U. 
S. 393, 78 L.Ed. 1323. 

N.J.—Manistee Iron 'Works Co. v. 
Raritan Tp., 170 A. 39, 12 N.J.Misc. 
143. 

Okl,—In re Thomas’ Estate, 136 P.2d 
929, 192 Okl. 409. 

Tex.—^Highland Park Independent 
School Dist. V. Republic Ins. Co.. 
Civ.App., 162 S.W.2d 1056, reversed 
on other grounds 171 S.W.2d 342, 
141 Tex. 224. 

61 aJ. p 657 note 75. 

ea U.S.—McGregor v. Hogan, Ga., 
44 S.Ct. 50, 263 U.S, 234, 68 L.Ed. 
282. 

Ga.—^Douglas v. McCfurdy, 116 S.E 
658, 154 Ga 814—Baxnes v. Wat¬ 
son, 98 S.B. 600, 148 Ga 822— 
Shewmake Bros. Co. v. Domlny, 94 
S.E. 999, 147 Ga 577, 

Notloe to county Tsoard 

A statute providing for notice to 
I county hoard of tax assessors, whose 
valuations have been increased, and 
for arbitration on board’s dissatisfac¬ 
tion with state tax comnalsslc^iers’ 
action, and for a decision by a ma¬ 
jority of arbitrators fixing the final 
assessment of property affected by 
the commissioners* order, does not 
deprive the Individual taxpayer of 
the county of due process. 

Ga—Ogletree v. Woodward, 196 S.E 
243, ISa Ga. 691. 

61. U.S.—^Turner v. Wade, Ga, 41 S. 

Ct. 27, 254 U.S. 64. 65 L.Ed. 134* 

$1 <XJ. p 654 note 34 Ca]. 



% 650 CONSTITUTIONAL LAW 

complain that his property is being taken without 
due process of law if the tax is to be enforced by a 
suit to which he is to be made a party,if he is 
accorded the right to be heard upon an application 
for abatement,®^ if he is given the right of injunc¬ 
tion against collection, by which the validity of 
the assessment may be judicially determined,®^ if 
he is accorded the right of appeal,®® even though 
not availed of,®® or if he is given the right of a 
rehearing after the fixing of the assessment.®^ 


16A G.J.S. 

However, as the hearing need not be of a judicial 
character,®^ it is not necessary to due process of 
law that the owner of property be given the right 
of appeal to the courts,®^> or the right of appeal 
from a lower court to a higher court,or that he 
be accorded the same right of appeal as the state.'^i 
The requirement of due process is satisfied by the 
opportunity for a hearing before an administrative 
board, ^2 and the decision of such body may be 
made final.^^ If the law fixes a tax on the basis of 


62. U.S.—Nickey v. State of Mis¬ 
sissippi, 54 S.Ct. 743, 292 U.S. 393, 

78 L,.Ed. 1323—Wells Fargo & Co. 
v. State of Nevada, 39 S.Ct. 62, 248 
U.S. 165, 63 U.Ed. 190. 

Minn.—State v. Great Northern Ry. 

Co., 207 N.W, 322, 165 Minn. 22. 

61 C.J. p 657 note 76, 

63. Mass.—Bogigian v. Long, 143 N. 
B. 671, 248 Mass. 545. 

Neb.—State v. Several Parcels of 
Land, 119 N.W. 21. 83 Neb. 13, L. 
R.A.1916E 1. 

64. Ohio.—Hammond v. Winder, 126 
N.E. 409, 100 Ohio St. 433, 24 A,L. 
R. 318. 

Application of National Tube Co., 
B.T.A., 98 N.B.2d 78. 

61 C.J. p 657 note 78. 

65. U.S.—De Pauw University v. 
Brunk, D.C.Mo., 53 F.2d 647, affirm¬ 
ed 52 S.Ct, 405, 285 U.S. 627, 76 L. 
Ed. 924. 

Hess V, Mullaney, D.C.Alaska, 
102 F.Supp. 430, affirmed, C.A., 213 
P.2d 635, certiorari denied Hess v. 
Dewey, 75 S.Ct. 60, 348 U.S. 836, 
99 L.Ed, 659. 

Ala.—Empire Mining Co. v. Bowers, 

79 So. 561, 202 Ala. 85. 

Ga.—Duncan v. Proctor, 24 S.E.2d 
791, 195 Ga. 499. 

Ky.—^McCracken Fiscal Court v. Mc- 
Fadden, 122 S.W.2d 761, 275 Ky. 
819. 

Mass.—Bogigian v. Long, 143 N.E. 
671, 248 Mass. 545. 

Miss.—State v. Wheatley, 74 So. 427, 
113 Miss. 555. 

Pa.—Commonwealth v. Southern 
Pennsylvania Bus Co., 15 A.2d 375, 
339 Pa. 621. 

61 C.J. p 657 note 79. 

Service of notice of appeal 

Service on state tax commission of 
notice of appeal from its order set¬ 
ting aside allowance of homestead 
tax credit by county board of super¬ 
visors is not indispensable to due 
process of law. 

Iowa.—^Appeal of Delashmutt, 15 N. 

W.2d 619, 234 Iowa 1255. 

Appeal bond 

(1) Due process in inheritance tax 
proceeding is not denied merely be¬ 
cause statute requires appeal bond 
and provides for higher rate of in¬ 
terest after twelve months. 

U.S.—^De Pauw University v. Brunk, 


D.C.Mo., 53 P.2d 647, affirmed 62 
S.Ct. 405, 285 U.S. 527, 76 L.Ed. 
924. 

(2) It has been held, on the other 
hand, that a statute making the right 
to review an in rem assessment con¬ 
ditional upon the filing of an appeal 
bond of double the amount of the as¬ 
sessment, thus effecting a personal 
liability, denies due process of law. 
Ala,—^Hartwell v. State, 142 So. 678, 
225 Ala. 206. followed in 142 So. 
679, 25 Ala.App. 171. 

No corresponding appeal to assessor 
There was no denial of due process 
in statute provision granting an ap¬ 
peal to a telephone company aggriev¬ 
ed by commissioner's refusal of an 
abatement, even though there was no 
corresponding appeal granted to as¬ 
sessor. 

Mass.—^Assessors of Haverhill v. 
New England Tel. & Tel. Co., 124 
N.E.2d 917, 

66. Ky.—^Payette County v. Wells, 
243 S.W. 4, 195 Ky. 608. 

67. Mo.—State ex rel. Arnold v. Mc- 
Cune, 252 S.W. 657. 

68. U.S.—^De Pauw University v, 
Brunk, D.C.Mo., 53 F.2d 647, affirm¬ 
ed 52 S.Ct. 405, 285 U.S. 527, 76 L. 

I Ed, 924. 

Ga.—^Priedlander Bros. v. City of 
Moultrie, 116 S.E. 845, 155 Ga. 184 
certiorari denied 43 S.Ct. 700, 262 
U.S. 752, 67 L.Ed. 1252. 

Mo.—^Kennen v. McFarling, 165 S.W. 
2d 681, 350 Mo. 180. 

N.Y.—In re 801-815 Bast New York 
Avenue, Borough of Brooklyn, City 
of New York, 48 N.E.2d 502, 290 N. 
Y. 236. 

61 C.J. p 657 note 80. 

69. U.S.—Southern Realty Corpora¬ 
tion V. McCallum. D.C.Tex., 1 F. 
Supp. 614, affirmed, C.C.A., 65 P.2d 
934, certiorari denied Southern 
Realty Corporation v. Heath, 54 S. 
Ct. 127, 290 U.S. 692, 78 L.Ed. 596, 

Ga.—^Friedlander Bros. v. City of 
Moultrie, 116 S.E. 845, 155 Ga. 184. 
certiorari denied 43 S.Ct. 700, 262 
U.S. 752, 67 L.Ed. 1252. 

Or.—Inland Nav. Co. v. Chambers, 
274 P.2d 104, 202 Or. 339. 

61 C.J. p 667 note 81. 

70. Ind.—Shideler v. Martin, 137 N. 
E. 528, 192 Ind. 574. 
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71. Ala.—State v. Bley, 50 So. 26S 
162 Ala. 239. 

Shorter time for appeal 
Miss.—^Robinson Land & Lumber Co. 
V. Roberson, 89 So. 160, 126 Miss' 
535. 

72. U.S.—^De Pauw University v. 
Brunk, D.C.Mo., 53 P.2d 647, af¬ 
firmed 52 S.Ct. 405, 285 U.S. 527 
76 L.Ed. 924. 

Cal.—In re Sutter-Butte By-Pass As¬ 
sessment No. 6 of Sacramento & 
San Joaquin Drainage Dist, 218 p. 
27, 191 Cal. 650, error dismissed 
William Ash Co. v. Reclamation 
Board of State of California, 45 
S.Ct. 194, 266 U.S. 689, 69 L.Ed. 

456. 

Del.—Pottock V. Mellott, 22 A.2d 843. 
2 Terry 361—In re School Code of 
1919, 108 A. 39, 7 Boyce 406. 

Mo.—^Henry v. Manzella, 201 S.W.2d 

457, 356 Mo. 305. 

N.H.—^In re Opinion of the Justices, 
68 A.2d 859, 96 N.H. 513. 

I —^in re Erie R. System, 115 A.2d 

89. 19 N.J. 110. 

Harborside Warehouse Co. v. Jer¬ 
sey City. 25 A.2d 291, 128 N.J.Law 
263, affirmed 28 A.2d 91, 129 N.J. 
Law 62, certiorari denied 63 S.Ct. 
763, four cases, 318 U.S. 769, 87 L. 
Ed. 1140. 

Okl.—In re Thomas’ Estate, 136 P.3d 
929, 192 Okl. 409. 

61 C.J. p 658 note 84. 

Board of tax commissioners 
Ind.—Cleveland, etc., R. Co. v. Back¬ 
us, 33 N.E. 421, 133 Ind. 613, IS 
LuR.A, 729. 

Board of equalizatLoxL 
U.S.—Kelly V, Alien, CC-A-Ariz., 49 
P.2d 876, certiorari denied Allen 
V. Kelly, 52 S.Ct. 23, 284 U.S. 642. 
76 L.Ed. 546. 

Cal.—^Eastern-Columbia, Ina, v. Los 
Angeles County, 143 P.2d 992, 61 
CaLApp.2d 734. 

61 C,J. p 658 note 86. 

73. Alsu—Campbell v. State, 5 So.2d 
466, 242 Ala. 215. 

Cal.^People v. Skinner, 115 P.2d 4S8, 
18 Cal.2d 349, 149 A.L.R. 299. 

Del.—^In re School Code of 1919, 108 
A. 39, 7 Boyce 406. 

Ga.—^Priedlander Bros. v. City of 
Moultrie, 116 S.E. 845, 155 Ga. 184, 
certiorari denied 43 S.Ct, 700, 262 
U.S. 752, 67 L.Ed. 1215. 

61 C.J. p 658 note 87* 
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a report to be made by the taxpayer himself^ no 
further hearing is required.'^^ A statutory appoint¬ 
ment of a date to make objections to antecedent 
steps in the matter of assessments for taxation af¬ 
fords a sufficient opportunity for a hearing there¬ 
on to answer the requirements of due process of 
Rehearings are not essential to due process 
of law in tax proceedings.'^® One hearing, if ample, 
before Judgment satisfies the demand of the con¬ 
stitution.'^'^ 

As to the time of the hearing, provision made 
therefor at some stage of the tax proceedings is all 
that is required,'^® and the state may limit the time 
within which objection to a valuation may be 
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made.*^® Due process is afforded if the taxpayer 
has an opportunity to question the validity or the 
amount of an assessment before the amount is 
determined,or at any subsequent proceedings to 
enforce its collection,®^ or subsequent to collection 
in a suit for refund of taxes paid under protest, 
or at any time before liability for the tax becomes 
finally and irrevocably fixed.®^ Due process does 
not require that a person have an opportunity to 
contest the tax before the assessment/^s that he 
have an opportunity to be present when the tax is 
assessed,^^ at least where the mode of collection 
provided by law is by suit*,®® and it has been held 
that it is not indispensable that a hearing be had 
before collection of the tax.®® 


74 . TJ.S.—^Pullman Co. v. Knott. Pla., 
35 S.Ct. 2, 235 U.S. 23. 59 L.Ed. 
105 —Southern Realty Corporation 

V. McCallum, C.C.A.Tex., 65 P-2d 
934. certiorari denied Southern 
Realty Corporation v. Heath, 54 S. 
Ct, 127, 290 U-S. 692, 78 L.Ed. 596. 

—Campbell v. State, 5 So.2d 466, 
242 Ala. 215. 

7 5. Mo.—State v. Harrison, 125 S.W. 
1115, 226 Mo. 158. 

76. U.S.—Pittsburgh, etc., R. Co. v. 
Backus, Ind., 14 S.Ct. 1114, 154 U. 
S. 421, 38 L.Ed. 1031. 

da.—Vestel v. Edwards, 85 S.E. 187, 
189, 143 Ga, 368. 

77. U.S.—^Pittsburgh, etc., R. Co. v. 
Backus, Ind., 14 S.Ct. 1114, 154 U. 
S. 421, 38 L.Ed. 1031. 

78. U.S.—Nickey v. State of Missis¬ 
sippi, 54 S.Gt. 743, 292 U.S. 393, 78 
L.Ed. 1323. 

De Pauw University v. Brunk, D, 
C.Mo., 53 F.2d 647, affirmed 52 S. 
Ct. 405, 285 U.S. 527, 76 L.Ed. 924. 
Cal.—^People v. Santa Pe Federal Sav. 
& Loan Ass’n, 171 P.2d 713, 28 Cal. 
2 d 675—People v. Skinner, 115 P. 
2d 488, 18 CaL2d 349, 149 A.LuR. 
299. 

Conn.—^Bankers" Trust Co. v. State, 
114 A. 104, 96 Conn. 361, affirmed 
Bankers* Trust Co. v. Blodgett, 43 
S.Ct 233, 260 U.S. 647, 67 L.Ed. 
439. 

Iowa.—Chicago & N*. W. Ry. Co. v. 
Board of Sup’rs of Hamilton Coun¬ 
ty, 162 N.W. 868 , 182 Iowa 60, mod¬ 
ified on other grounds 165 N.W. 
390, 182 Iowa 60. 

Neb.—Douglas County v. State Bd. of 
Equalization and Assessment, 63 N. 

W. 2d 449, 158 Neb. 325. 

Tex,—Texas Pipe Line Co. v. Ander¬ 
son, Civ.App., 100 S.W.2d 754, er¬ 
ror refused, certiorari denied 58 S. 
Ct 45, 302 U.S. 724, 82 L.Ed. 559. 
61 C.J, p 658 note 93. 

79. U.S.—Orient Ins, Co. v. Orleans 
Parish Assessors, La., 31 S.Ct. 554, 
221 U.S. 858. §5 L.Ed. 769. 

Pla.—^RudisiH v. City of Tampa, 9 So. 
2d 380, 151 Fla. 284, 

16A C,J.Sv—62 


Vt.—Richford Sav. Bank & Trust Co, 

V. Thomas, 17 A.2d 239. Ill Vt 393. 

80. U.S.—Creque v. Shulterbrandt, 
D.C.Virgin Islands, 121 F.Supp. 448. 

Ga.—Pullman Co. v. Suttles, 199 S.E. 

821, 187 Ga. 217. | 

Neb-—Douglas County v. State Bd. of j 
Equalization and Assessment, 63 i 
N.W.2d 449, 158 Neb. 325. 

Or.—Smith v. Hurlburt, 217 P. 1093, 
108 Or. 690. | 

Tex.—Texas Pipe Line Co. v. Ander¬ 
son, Civ.App., 100 S.W.2d 754, error 
refused, certiorari denied 58 S.Ct. 
45, 302 U.S. 724, 82 L.Ed. 559. 

61 C.J. p 658 note 95. 

81. U.S.—Creque v. Shulterbrandt, 
D.C.Virgin Islands, 121 F.Supp. 448. | 

Cal.—People v. Santa Fe Federal Sav. j 
& Doan Ass*n, 171 P.2d 713, 28 Cal. 
2d 675. 

Ga.—Pullman Co. v. Suttles, 199 S.E. i 
821, 187 Ga. 217. j 

Neb.—^Douglas County v. State Bd. of | 
Equalization and Assessment, 63 N. J 

W, 2d 449, 158 Neb. 325. 

Or.—Smith v. Hurlburt. 217 P. 1093, i 
108 Or. 690. 

61 C.J. p 658 note 94. 

Ooercive ];>enalty 

Where refusal to pay tax might 
result in penalties in excess of 60 
per cent yearly, alleged right of tax¬ 
payer to await collection suit by 
state did not provide a hearing with¬ 
in constitutional guaranty of due 
process so as to preclude taxpayer 
from adopting alternative method of 
paying under protest and then suing 
state to recover back amount paid. 
Cal.—Morris Plan Co. of California 
V. State, 166 P.2d 627, 73 Cal.App. 
2 d 415. 

81.5 Cal.—People v. Santa Fe Fed¬ 
eral Sav. & Loan Ass’n, 171 P.2d 
713, 28 Cal.2d 675. 

Morris Plan Co. of California v. 
State. 166 P.2d 627, 73 Cal.App.2d 
415. 

82. U.S.—^Nickey v. State of Missis¬ 
sippi, 54 S.Ct. 743, 292 U.S. 393, 78 
L.Ed. 1323. 


Del.—Pottock V. Mellott, 22 A.2d 843. 
2 Terry 361. 

Ga.—Hardin v. Reynolds, 6 S.E.2d 
328, 189 Ga. 534. 

61 C.J. p 658 note 96. 

Tima of haarl&g liald sufficiaaLt 

(1) On application of collector for 
judgment. 

Ill.—People v. Arnold Bros,, 118 N.E. 
702, 282 in. 305. 

(2) Before title is actually divest¬ 
ed by the issuance of a deed. 

Wash.—State v. Whittlesey, 50 P. 

119, 17 Wash. 447. 

83. U.S.—Nickey v. State of Missis¬ 
sippi, 54 S.Ct. 743. 292 U.S. ,393, 78 
L.Ed. 1323—McGregor v. Hogan, 
Ga., 44 S.Ct. 50, 263 U.S. 284, 68 D, 
Ed. 282. 

Southern Ry. Co. v. Query, D.C,S. 
C., 21 F.2d 333. 

Ga.—^Friedlander Bros. v. City of 
Moultrie, 116 S.E. 845, 155 Ga. 184, 
certiorari denied 43 S.Ct. 700, 262 
U.S. 752. 67 LEd. 1215. 

84. Ariz.—State Tax Commission of 
Arizona v. Board of Supers of Ya¬ 
vapai County, 29 P.2d 733, 43 Ariz. 
156. 

61 C.J. p 659 note 97. 

8 B- U.S.—Wells Fargo & Co. v. State 
of Nevada. 39 S.Ct. 62, 248 U.S, 
165. 63 L.Ed. 190. 

61 C.J. p 659 note 98. 

86 - U.S.—De Pauw University v. 
Brunk. D.C.Mo., 53 F.2d 647, af¬ 
firmed 52 S.Ct. 405. 285 U.S. 527, 76 
HEd. 924. 

61 C.J. p 659 note 99. 

Recovery at law of tax collected 

Taxi>ayer who has right to recov- 
j er, in action at law any portion of 
[tax deemed illegally collected is giv¬ 
en hearing satisfying due process. 
Ariz.—Powell v. Gleason, Ariz., 74 P. 
2a 47, 114 A.I4.R. 838—State Tax 
Commission of Arizona v. Board of 
Sup’rs of Yavapai County, 29 P.2a 
733, 43 Ariz. 156. 

Payment as oondltloxi inraoedeat 

(1) The legislature may, without 
violating the due process clause of 
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b. CoUectioii and Enforcement 

If the substantial and fundamental rights of the tax¬ 
payer are protected, any means adopted by the legislature 
for the collection and enforcement of taxes will be held 
not to deny due process of law. 

Any means adopted by the legislature for the col¬ 
lection and enforcement of taxes, if suflScient to 
protect the substantial and fundamental rights of 
the taxpayer, will be held not to deny due process 
of law,^'^ even though the statute enforcing collec¬ 
tion may, in individual cases, work hardships or 
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impose unequal burdens.* 8 process in the col¬ 

lection of public taxes is a very different thing 
from the same right as applied to litigation between 
parties over private rights.* 

Statutes have been sustained as not violating the 
dues process clause of the constitution which pro¬ 
vide for enforcement by judicial proceedings,SS 
which fail to provide for an administrative hear- 
ing89-5 or a hearing in a judicial tribunal,*9-10 which 
provide for summary proceedings,*9-15 authorize 


the state or United States constitu¬ 
tion. properly provide for the pay¬ 
ment of a tax as a condition prece¬ 
dent to testing its correctness and 
validity. 

Okl.—^Exchange Oil Co. v. State, 193 
P. 999, 80 Okl. 52. 

Vt.—Richford Sav. Bank & Trust Co. 
V. Thomas, 17 A.2d 239, 111 Vt. 393. 

(2) A statute requiring payment 
of tax before hearing on overvalua¬ 
tion of property subject to tax does 
not violate due process of law clause 
of Fourteenth Amendment. 

Majss.—Old Colony R. Co, v. Asses¬ 
sors of Boston, 35 N.E.2d 246, 309 
Mass. 439. 

(S) Due process does not guaran¬ 
tee the right to judicial review of 
tax liability before payment. 

Cal.—Modern Barber Colleges v. Cal¬ 
ifornia Employment Stabilization 
Commission, 192 P.2d 915, 31 Cal. 
2d 720. 

87. Cal.—People v. Skinner, 115 P.2d 
488, 18 Cal.2d 349, 149 A.L.R. 299. 
Mo.—Ploch v. City of St- Louis, 138 
S.W.2d 1020. 345 Mo. 1069. 

Pa.—Coal Tp., School Dist. v. Bog¬ 
dan, Com.Pl., 24 NTorthumb.Leg.J. 
161. 

Wash.—Outlook Irr. Dist. v. Fels, 28 
P,2d 996, 176 Wash. 211. 

61 C.J. p 1010 note 32 Cc], [e], p 1113 
note 62 [a]. 

SCethod of coUectlou or eoforohLg tax 
held valid 

Ga.—Candler v. Gilbert, 180 S.E. 723, 
ISO Ga. 679. 

Ky.^—Louisville Taxicab & Transfer 
Co. V. Blanton, 202 S.W.2d 433, 305 
Ky. 179, 175 A.L.R. 1329. 

ITotioe and opportnzdty to be heard 

(1) Notice and opportunity to be 
heard accorded to taxpayer by stat¬ 
ute providing summary proceeding 
for collection of tax waa held to com¬ 
ply with due process of law. 

Lia.—State v. Standard Oil Co. of 
Louisiana, 178 So. 601, 188 La. 978. 

(2) The legislature may prescribe 
what shall be essential and what 
nonessential in tax collection pro¬ 
ceedings, subject only to requirement 
that taxpayej: must have notice and 
opportunity tb be heard as to amotint 

^harge on his property, so that due 
process may be pirovided. 


Colo,—^Liebhardt v. Department of 
Revenue, 229 P.2d 655, 123 Colo. 
369. 

(3) The lack, if any, of due process 
of law in connection with assessment 
of a tax by the city was overcome by 
provisions ef act requiring enforce¬ 
ment of tax to be by proceedings in 
chancery with notice to be served on 
the property owner. 

Fla.—^Jones v. City of Arcadia, 3 So. 
2d 338, 147 Fla. 571, certiorari de¬ 
nied 62 S.Ct. 300, 314 U.S. 688, 86 
L.Ed. 550, rehearing denied 62 S.Ct. 
410, 314 U.S. 715, 86 L.Ed. 569, re¬ 
hearing denied 62 S.Ct. 478, 314 U. 
S. 716, 86 L.Ed. 570. 

(4) The Land Tax Collection Act 
does not deny to taxpayers or claim¬ 
ants due process of law by authoriz¬ 
ing service of notice of land tax 
foreclosure suits by publication on 
known residents as well as on non¬ 
resident, unknown or absconding tax¬ 
payers or claimants, or because the 
notice provided for is directed solely 
against tax delinquent lands and 
names no personal defendants. 

Mo.—Spitcaufsky v. Hatten, 182 S. 
W.2d 86, 353 Mo. 94, 160 A-L.R. 
990. 

Jury trial not essential 

Congress may provide any reason¬ 
able system for collection or recov¬ 
ery of taxes without jury trial, pro¬ 
viding only due process of law is 
afforded. 

XJ.S.—Wickwire v, Reinecke, Ill., 48 
S.Ct. 43, 275 U.S. 101, 72 L.Ed. 184. 

88. Iowa.—McLeland v. Marshall 
County, 201 N.W. 401, 199 Iowa 
1232, modified on other grounds 203 
N.W. 1, 199 Iowa 1232. 

Destroying* occupation or business 
A tax statute will not be declared 
violative of the due process clause 
because its enforcement may, or will, 
result in restricting or destroying 
particular occupation or business. 
Okl.^—Oklahoma Tax Commission v. 

Allcott, 154 P.2d 973, 195 Okl. 99. 
88.5 Mo,—Spitcaufsky v. Hatten, 182 
S.W.2d 86. 353 Mo. 94, 160 A.L.R. 
990. 

Different end lesser test 
Legislation designed to speed and 
secure tax collections is a thing 
apart, and an entirely different and 
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lesser test of due process is to be 
applied in that field as distinguished 
from other laws of general applica¬ 
tion. 

Me.—^Inhabitants of Town of Warren 
V. Norwood, 24 A.2d 229, 1S8 Me 
180. 

Beasons stated 

Requirements of due process are 
less strict in a tax foreclosure suit 
against a property owner than in a 
case involving private obligations, 
because of nature of taxation, fact 
that tax obligations are imposed un¬ 
der statutes with which property 
owner is presumably familiar and 
are assessed regularly and recurrent¬ 
ly, and fact that property owner is 
under duty to taxing units to pay 
taxes. 

Or.—^Knapp v. Josephine County, 235 
P.2d 564, 192 Or. 327. 

89. ICan.—^Pritchard v. Madren, 24 
Kan. 486. 

61 C.J. p 1011 note 33 [a]. 

89.5 Cal.—^People v. Santa Fe Fed¬ 
eral Sav. & Loan Ass"n, 171 P.2d 
713, 28 CaL2d 675, 

89.10 Cal.—^People v. Skinner, 115 
P.2d 488, 18 Cal.2d 349, 149 ALR 
299. 

89.15 Colo.—^Liebhardt v. Depart¬ 
ment of Revenue, 229 P,2d 655, 123 
Colo. 369. 

Del.—Pottock V. Melliott, 22 A2d 843, 
2 Terry 361. 

N.T.—In re 801-815 East New York 
Avenue, Borough of Brooklyn, City 
of New York, 48 N.B.2d 602. 290 
N.Y. 236. 

City of New Rochelle v. Echo 
Bay Waterfront Corp., 49 N.Y.S.2d 
673, 268 App.Div. 182, affirmed 60 
N.E.2d 838, 294 N.Y. 678. certiorari 
denied 66 S.Ct 24, 326 U.S. 720, 90 
L.Ed. 426. 

Delavan Home & Land Co. v. 
Erie County, 67 N.Y.S.2d 829, 188 
Misc. 299. 

May be administrative process 

(1) Summary procedure for collec¬ 
tion of taxes does not have to be by 
judicial process to be due process, 
but may be administrative and hot 
be a denial of due process, provided 
an opportunity is afforded to the tax¬ 
payer to be heard and contest the 
amount of the tax due. 
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special proceeding's in rem,so authorize foreclosure come a debt due by the taxpayer for which judicial 

of liens for taxes delinquent for more than a certain action may be brought,^^ authorize a summary rem- 

time,®^ confer discretion on administrative officials edy for enforcing a tax liability against the trans- 

in determining what property subject to tax liens fcrce of a taxpayer's property^ saving to him a 

shall be proceeded against by foreclosure,®2 author- right of eventual judicial review,deprive or inhibit 

ize collection of delinquent personal property taxes the delinquent taxpayer of some designated right or 

by summary distress warrant,®^ authorize enforce- privilege of ownership,®® require the consolidation 

ment of a claim for taxes against a nonresident by of pending actions on tax liens wuth a foreclosure 

suit within the taxing state, where the nonresident suit affecting the same land,®®-5 provide for the 

was served and appeared in the suit,®'^ provide for appointment of a receiver,®impose on an em- 

collection of taxes assessed against one parcel of ployer the duty to deduct from wages a sum siiffi- 

property within its jurisdiction, from other parcels cient to pay the taxes,®®-^5 impose on a person the 

within the state owned by the same person, although duty to collect the tax as an agent of the state 

he is a nonresident,®5 authorize imprisonment for without compensation, to report its collection, and to 

nonpayment of taxes,®® provide that a tax shall be- pay it over,^ whether or not the taxes imposed have 


-pr.g.—Creaue v. Shulterbrandt, D.C. 
Virgin Islands, 121 F.Supp. 448. 
(2) Ijand may be summarily fore¬ 
closed and sold for delinauent taxes 
even by administrative procedure 
alone without violating constitution¬ 
al guaranties of due process of law, 
if there has been a compliance with 
essential provisions of statute pro¬ 
viding therefor aind landowners are 
afforded an opportunity to be heard, 
although only by an administrative 
tribunal after sale. 

Mo.—Spitcaufsky v. Hatten, 182 S.W. 

2d 86, 363 Mo. 94, 160 990. 

Notice 

(3> The legislature may, within 
reasonable limits, prescribe kind of 
notice to be given to parties affected 
by summary measure for tax collec¬ 
tion, and parties in interest have thus 
been afforded due process of law. 
jT.X—City pf Newark v. Yeskel, 69 
A.2d 365. 6 N.J.Super. 434, affirmed 
74 A.2d 883. 6 N.J. 313. 

(4) Statutory notice which is the 
same for all persons, regardl^s of 
personal status and disability, is per- 
misstble only in an action strictly 
in rem where state, in exercise of its 
police power to raise revenue, pro¬ 
ceeds summarily against the res and 
not against the person. 

N.J:—City of Newark v. Yeskel, su¬ 
pra, 

90. Wash.—Sparks v. Standard 

Lumber Co., 169 P. 812, 92 Wash. 
584. 

61 C.J. p lOU note 33 £c]. 

91. See infra 5 661. 

92. Pla.—^Beebe v. State for Use and 
Benefit of State, 151 So. 298, 113 
Pla. 28. 

93. Pla,—City of Tarpon Springs v. 
Chrysostomldes, 146 So. 845, 108 
Fla, 600. 

Neb.“-Landis Mach. Co. v. Omaha 
Merchants Transfer Co.. 9 N.‘V^.2d 
198, 142 Neb. 389. 

94. N.M.~State v. Baker, 289 P. 801. 
35 KJd. 55, certiorari denied Baker 


V. State of New Mexico, 51 S.Ct. 
105, 282 U.S. 807, 75 L.Ed. 724. 

95- U.S.—^Nickey v. State of Missis¬ 
sippi, 54 S.Ct. 743, 292 U.S. 393, 78 
L.Ed. 1323. 

95. Pa.—Commonwealth v. Everett, 
16 Pa,Dist. & Co. 316. 

97. Miss.-—Nickey v. State, 145 So. 
630, affirmed Nickey v. State of 
Mississippi, 54 S.Ct. 743, 292 U.S. 
393, 78 L.Ed. 1323. 

98. U.S.—^Phillips V. Commissioner 
of Internal Revenue, C.C.A., 61 S. 
Ct. 608. 283 U.S. 689, 75 L.Ed. 1289. 

Alexander v. Mid-Continent Pe¬ 
troleum Corp., C.C.A.Okl., 51 F.2d 
736. 

61 C.J. p 1011 note 35 IhJ d). 

99. Md.—Grossfeld v. Baughman, 
129 A. 370, 148 Md. 330. 

Frohibitliig' registiutioaL or transfer 

of motor vehicles on which taxes are 
unpaid. 

Md.—Mayor and City Council of Bal¬ 
timore V. Perrin, 12 A.2d 261, 178 
Md. 101—Grossfeld v. Baughman, 
129 A. 370, 148 Md. 330. 

42 C.J. p 774, note 84. 

99.5 Mo.—Spitcaufsky v. Hatten, 182 
S.W.2d 86, 353 Mo. 94, 160 A-L.R. 
990. 

Special liens as^rted in main suit 
Under provisions of act requiring 
consolidation of pending private ac¬ 
tions on special tax liens with coun¬ 
ty collector’s land tSLX foreclosure 
suit affecting same land, holders of 
special liens are authorized to assert 
such liens in the main suit and their 
attorneys may participate in trial 
on the general tax liens insofar as 
the two classes of liens on a tract 
may be in conflict over validity or 
priority of the liens, and hence such 
provisions do not deny due process of 
law or violate vested rights- 
M:o.—S pitcaufsky v. Hatten, supra. 

99,10 N.Y.—^In re 891-815 IBast New 
York Avenue, Borough of Brooklyn, 
City of New York, 48 N.E.2d 502, 
390 N.Y. 236. 
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In re Section 14, Block 4367, Lot 
1, Borough of Brooklyn, City of 
New York, 117 N.Y.S.2d 36. 

Tenn.—City of Knoxville v. Hessler, 
165 S.W.2d 593. 179 Tenn. 326. 

99.15 PaL—^Hartman v. Columbia 
Malleable Castings Corp., 63 A.2d 
40S, 164 Pa.Super. 1. 

Attachment 

Statute Imposing liability on bus- 
band for his wife’s delinquent per 
capita school tax and providing for 
enforcement of such liability by at¬ 
tachment of his wages in hands of 
his employer does not deny due proc¬ 
ess of law. 

Pa—^Hartman v. Columbia Malleable 
Castings Corp., supra 

1. U.S.—Rainier Nat Park Co. r. 
Martin, D.C.Wash., 18 F.Supp. 481, 
affirmed 68 S.Ct. 478. S92 U.S. 661, 
82 L.Ed. 511. and rehearing denied, 
D.C., 23 F.Supp. 60. 

Idaho.—Johnson v. Blefendorf, 57 P. 
2d 1968, 58 Idaho 639. 

for taxes paid 

A levy of taxes on intoxicating liq¬ 
uor in the hands of warehouseman, 
providing for a lien upon the liquor 
for which taxes have been paid by 
the warehouseman, did not deny due 
process of law where the lien could 
be satisfied by sale of the liquor for 
medicinal and scientific purposes not¬ 
withstanding the prohibition against 
sale for other purposes. 

Md.—State Tax Commission of Mary¬ 
land V. Mel vale Distillery Co. of 
Baltimore County, 117 A, 894, 140 
Md. 231. 

interest on amoTtnt withheld 

Pact that the Freight Car Tax Law 
provides that every railroad company 
renting or leasing freik^t cars shall 
withhold 4 per cent of the amount 
due but makes no provision for pay¬ 
ment of interest by railroad compa¬ 
ny on amounts withheld, did not con¬ 
stitute a violation of the due proc¬ 
ess of law clause of the federal Con- 
1 stitution. 
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been actually collected by such person,^ pro¬ 
vide for adjustments and reductions in taxes, 
and permit the compromise and settlement of tax 
suits.2 

The legislature may change the method of, or give 
additional remedies for, the collection of taxes al¬ 
ready due.^ A registered owner of realty at the 
time of assessment, although holding title for an¬ 
other, is not denied due process by being required 
to pay the amount of taxes which the purchaser at 
a mortgage foreclosure sale was compelled to 
pay.^ A statute providing that a tax certificate 
showing payment of all taxes shall be conclusive 
evidence of full payment of all taxes does not 
violate due process of law.5-5 

On the other hand, the enforcement of taxes by 
arbitrary methods constitutes a denial of due proc¬ 
ess.^ Proceedings in rem to reach delinquent tax 
lands cannot, without violating due process, be so 
enlarged to bring in and destroy outstanding ad¬ 
verse tax certificates of equal dignity.'^ To enforce 


collection of a tax imposed under an invalid law 
is to take the property of the taxpayer without due 
process of law,^ If a governmental unit could cob 
lect unlawful taxes on exempt property by coercive 
means without incurring any obligation to pay 
them back, it would thereby appropriate the prop¬ 
erty arbitrarily and without due process of law.9 A 
statute which has the effect of arbitrarily cutting 
off a tax collector's remedy for the recovery of 
taxes is a denial of due process.^-S 

§651. -Tax Sales of Land and Proceed¬ 

ings Thereon 

The sale of land for delinquent taxes does not deny 
due process of law provided the affected parties receive 
adequate notice of the proceedings and an opportunity 
to be heard, and the statutory requisites are observed, 
but the legislature may by statute cure nonjurlsdictional 
defects in prior proceedings of sale. Disposition by the 
state of delinquent tax property held by it ordinarily does 
not violate due process. 

Statutes relating to the sale of land for delinquent 
taxes, as long as they protect the substantial and 


Okl.—Magnolia Petroleum Co- v. Ok¬ 
lahoma Tax Commission, 106 P.2d 
829, 188 Okl. 85. 

3. Idaho.—Johnson v. Diefendorf, 67 
P,2d 1068, 56 Idaho 620. 

2.5 Tex.—^Edinhurg Imp. Ass*n v. 
City of Edinburg, Civ.App., 191 S. 
W.2d 752, 

•3. N.M.—State v. State Inv. Co., 239 

P. 741, 30N.M. 491. 

Pa.—Commonwealth v. Ajnerican Gas 
Co., Com.Pl., 64 Dauph.Co. 115, af¬ 
firmed 42 A.2d 161, 352 Pa, 113— 
Commonwealth v. Quaker Oats 
Co., Com.Pl., 52 Dauph.Co. 406, af¬ 
firmed 38 A.2d 325, 350 Pa. 253, ap¬ 
peal dismissed 65 S.Ct. 857, 324 XI.S. 
827, 89 Li.Ed. 1395, rehearing denied 
65 S.Ct. 1012, 324 U.S. 890, 89 L.Ed. 
1437. 

^ Ill.—Schreiber v. Cook County, 58 
N.E.2d 40, 388 Ill. 297, 155 A.L..R. 
1162. 

Mo.—Roberts v. Benson, 142 S.W.2d 
1058, 346 Mo. 676. 

NT.T.—In re 801-815 East New York 
Avenue, Borough of Brooklyn, City 
of New York, 48 N.R2d 502, 290 
N.Y. 236. 

Ohio.—Cech v. Schultz, 7 N.E.2d 557, 
132 Ohio St. 353. 

61 C.J. p 1010 note 32 [f] (1), 

jS. Pa.—^Pidelity-Philadelphia Trust 
Co. V. Bergson, 196 A. 28, 328 Pa. 
545, followed in 196 A- 30, 328 Pa. 
547, certiorari denied 58 S.Ct. 945, 
third case, 304 U.S. 663, 82 L.Ed. 
1530, certiorari denied 58 S.Ct. 945, 
second case, 304 U.S. 663, 82 L.Ed. 
1530. 

BJS U.S.—^Amerada Petroleum Corp. 
v. 1010.61 Acres of Land, More or 


Less, Situate in Harris County, C. 
C.A.Tex., 146 P.2d 99. 

6. U.S.—Morrison-Knudsen Co. v. 
State Board of Equalization of Wy¬ 
oming, D.C.Wyo., 35 F.Supp. 553. 
Colo.—Liebhardt v. Department of 
Revenue, 229 P.2d 655, 123 Colo. 
369. 

Idaho.—Johnson v. Diefendorf, 67 P. 

2d 1068, 56 Idaho 620. 

Me.—Opinion of the Justices, 38 A.2d 
561, 139 Me. 420- 

Pa.—Commonwealth v. Repplier Coal 
Co., Com.Pl., 53 Dauph.Co. 191, af¬ 
firmed 35 A-2d 319, 348 Pa. 372— 
Commonwealth v. Philadelphia 
Elec. Co., Com.Pl., 48 DauphCo. 
110—Commonwealth v. Columbia 
Gas & Elec. Corp., Com.Pl., 47 
Dauph.Co. 133. 

Preolnding acoonnts in particnlar 
languages 

A statute, enacted to aid collecting 
of taxes, which prohibits the keeping 
of books of account except in speci¬ 
fied languages, violates the guaranty 
of due process of law as applied to a 
person unable to speak, read, or un¬ 
derstand such languages. 

U.S.—Yu Cong Eng v. Trinidad, Phil¬ 
ippine, 46 S.CL 619, 271 U.S. 500, 70 
L.Ed- 1059. 

Seizure and sale without notice 

(1) A statute permitting the sher¬ 
iff to seize and sell an automobile 
when the owner has not paid the 
highway privilege tax, without pro¬ 
viding for inquiry thereinto or no¬ 
tice to the owner, is void as denying 
due process. 

Miss.—Holloway v. Jordan, 154 So, 
340, 170 Miss. 99. 

(2) Collection of a municipal tax 
without adequate notice to the land- j 
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owner is a taking of property with¬ 
out due process of law. 

N.Y.—O’Flynn v. Village of East 
Rochester, 24 N.Y.S.2d 437, affirmed 
Village of East Rochester v. Roch¬ 
ester Gas & Electric Corp-» 31 N.Y. 
S.2d 754, 262 App.Div. 666, appeal 
denied 34 N.Y.S.2d 821, 263 App. 
Div. 1061, affirmed New York Vil¬ 
lage of East Rochester v. Roches¬ 
ter Gas & Electric Corp., 46 N.E2d 
334, 289 N.Y. 391, affirmed 64 N.E 
2d 343, 292 N.Y. 156, certiorari de¬ 
nied Despatch Shops v. Village of 
East Rochester, 65 S.Ct. 39, 323 U. 
S. 713, 89 L.Ed. 674. 

Sale of easement 

To permit interest in land, com¬ 
prising easement to erect and main¬ 
tain electrical lines and appliances, 
which has been conveyed to power 
company, to be sold to pay taxes 
against the fee simple estate would 
constitute taking property without 
due process of law. 

Ohio.—^La Rue v. Taylor, 3 Ohio 
Supp. 295. 

7. Fla.—City of Miami v. Certain 
Lands upon which City of Miami 
Taxes and Liens are Delinquent. 
171 So. 798, 12$ Fla. 781- 

8. U.S.--J. & A. Freiberg Co. v. 
Dawson, D.C.Ky., 274 P. 420, af¬ 
firmed Dawson v. Kentucky Distil¬ 
leries &. Warehouse Co., 41 S.Ct. 
272, 255 U.S. 288, 65 L.Ed. 638. 

9 . —^Ward v. Board of County 
ComTs of Love County, Okl., 4© S. 
Ct. 419, 253 U.S. 17, 64 L.Ed. 751. 

9.5 Pa.—Tremont Tp. School List 
V. Western Anthracite Coal Co., 73 
A.2d 670, 364 Pa. SSL 
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ftindamental rights of the taxpayer, do not violate 
the constitutional requirement of due process of 
law;^® but statutes of this nature which deprive 
the taxpayer of such rights will be held unconsti¬ 
tutional as denying him due process of law.H Stat¬ 
utes authorizing the foreclosure of liens for taxes 
delinquent for more than a certain time have been 
sustained as not violating the due process clause of 
the constitution.^^-5 

It is essential to the validity of tax sales, as far as 
due process is concerned, that the aifected parties 
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receive notice of the proceedings and an opportuni¬ 
ty to be heard, ^2 and, while the legislature may pre¬ 
scribe and regulate within reasonable limits what 
notice is necessary, it may not dispense with this 
requirement, although a statute dispensing with 
the publication of a delinquent list has been held 
valid.^3.5 Notice which adequately permits inter¬ 
ested persons to ascertain that the property is to be 
sold for taxes and to appear and be heard is suftl- 
cient.i^ Notwithstanding that the description of 


10. Fla.—Lee v. Atlantic Coast Line 
R. Co., 194 So. 252. 141 Fla. 545. 

Hich.—Legal Record Publishing Co. 
V. Auditor General, 275 N.W. 498, 
281 Mich. 578. 

Mo.—Collector of Revenue of Jack- 
son County V. Parcels of Land En¬ 
cumbered "With Delinquent Tax 
Liens. Parcel No. 3-2170, 212 S.W. 
2d 746. 357 Mo. 1231—Burris v. 
Bowers, 181 S.W.2d 520, 352 Mo. 
1152. 

Nev.—Menteberry v. Giacometto, 267 
P. 49, 51 Nev. 7. 

61 C.J. p 1113 note 62. 

Judicial process 

A claimant to premises sold for 
delinquent taxes cannot claim a dep¬ 
rivation of due process of law where 
the statute provides adequate judi¬ 
cial process for the determination of 
the validity of the sale, and resort 
has been made thereto. 

Ohio.—Cech v. Schultz, 7 N.E.2d 557, 
132 Ohio St. 353. 

11. Miss.—^Dingey v, Paxton, 60 
Miss. 1038. 

S.D.—Caldwell v. Person, 159 N.W. 
124, 37 S.D. 546. 

113 Fla.—^Reina v. Hope, 30 So.2d 
172, 168 Fla. 771. 

Kan.—Board of Com'rs of Wyandotte 
County V, General Securities Corp., 
138 P,2d 479, 167 Kan. 64. 

Mo.—Spitcaufsky v. Hatten, 182 S.W. 

2d 86, 353 Mo. 94, 160 A.L.R. 990. 
Neb.—Commercial Savings & Loan 
Ass"n V. Pyramid Realty Co., 237 
N.W. 575, 121 Neb. 493. 

N.T.—In re City of New Rochelle’s 
Tax Liens, 110 N.T. S. 2d 392. af¬ 
firmed 111 N.Y.S.2d 772, 279 App. 
Div. 933, appeal dismissed City of 
New Rochelle v. Stevens, 108 N.E, 
2d 617, 304 N.T. 757, appeal denied 
In re City of New Rochelle's Tax 
Liens, 117 N.T.S.2d 922, 281 App. 
Div. 699. 

Delavan Home & Land Co. v. 
Erie County, 67 N.Y.S.2d 829, 188 
Misc, 299—Lynbrook Gardens v. 
Ullmann, 36 N.Y.S.2d 888. 179 Misc. 
132, affirmed 37 N,Y.S.2d 671, 265 
App.Div. 859, reversed on other 
grounds 63 N.E.2d 353. 291 N.T. 
472, 152 A.L.R. 959, certiorari de¬ 
nied 64 S.CL 1144, 322 U.S. 742, 88 
L.Bd. 1575. 


Ohio.—Boyle v. Public Adjustment & 
Const. Co.. 76 N.E.2d 377, 148 Ohio 
St. 559. 

Wis.—Devitt v. City of Milwaukee, 
52 N.W.2d 872, 261 Wis. 276. 
Mineral rights 

Okl.—Jenkins v. Frederick, 257 P.2d 
1058, 208 Okl. 583—Cornelius v. 
Jackson. 209 P.2d 166, 201 Okl. 667, 
appeal dismissed 69 S.Ct. 412, 335 

U. S. 906, 93 L.Ed. 440. 

12. U.S.—Bradford v. Schmucker, C. 
C.A.Okl., 135 F.2d 991. 

Cal.—Litchfield v. Marin County, 280 
P.2d 117, 130 Cal.App,2d 806. 

Fla—City of Lakeland v. Chase Nat. 

Co., 32 So.2d 833, 159 Fla 783. 

Mo.—Spitcaufsky v. Hatten, 182 S.W. 
2d 86. 353 Mo. 94, 160 A.L.R. 990— 
Kennen v. McFarling. 165 S.W.2d 
681, 350 Mo. 180—Black v. Banks, 
37 S.W.2d 594, 327 Mo. 341—Hider 

V. Sharp, 257 S.W. 112, 301 Mo. 625 
—Zweigart v, Reed, 119 S.W. 960. 
221 Mo. 33. 

N.C.—Bryson v. McCoy, 138 S.B. 420, 
194 N.C, 91. 

Or.—Murphy v. Clackamas County, 
264 P.2d 1040, 200 Or. 42S, rehear¬ 
ing denied 266 P.2d 1065, 200 Or. 
423. 

Sxecutioii against another i^eraon 
Title of owner failing to return 
land for taxation cannot be divested 
by tax execution sale against anoth- ! 
er person. \ 

Ga.~.Wiley v. Martin, 136 S.E. 151, 
163 Ga 381. 

13. N.C.—Price v. Slagle, 128 S.E. 
161, 189 N.C. 757. 

Preliminary steps to a tax sale 
necessary to aftord owmer due proc¬ 
ess of law cannot be dispensed with 
even by express legislative enact¬ 
ment. 

Va.—^Dennis v. Robertson, 96 S.E. 
802, 123 Va, 456. 

13.5 Ark.—Benham v. Davis. 119 S. 

W. 2d 743, 196 Ark. 740. 

14. Cal.—Litchfield v. Marin County, 
280 P.2d 117, 130 Cal.App.2d 806. 

Fla—Horne v. City of Ocala 196 So. 
441, 143 Fla 108, appeal dismissed 
61 S.Ct. 28, 311 U.S. 608, 85 L.Ed. 
385—^Lee V. Atlantic Coast Line R. 
Co., 194 So. 252, 141 Fla 545—Har¬ 
ris V. City of Sarasota, 181 So. 
366, 132 Fla 568—City of Coral 
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Gables v. Certain X^ands Upon 
Which Taxes are Delinquent, 149 
So. 36, 110 Fla. 189. 

N.Y.—City of Utica v. Proite. 36 N. 
Y.S.2d 79, 178 Misc. 925, affirmed 
^1 N.E.2d 174, 288 N.T 477. 

In re City of New Rochelle, 36 
N.T.S.2d 886. 

Wash.—Outlook Irr. Dlst v. Pels, 28 
P.2d 996, 176 Wash. 211. 

61 C.J. p 1113 note 62 [ej, p 1185 note 
54. 

Indirect or absence of direct notice 

(1) Indirect notice of summary 
foreclosure of tax liens to persons 
interested in realty on which taxes 
are in default is sufficient to consti¬ 
tute due process of law, as owners 
of realty are charged with knowledge 
of laws affecting it and manner by 
which tax demands may be enforced. 
N.Y.—City of New Rochelle v. Echo 

Bay ^Vaterfront Corp., 49 N.Y.S.2d 
673, 268 App.Div. 182, affirmed 60 
N.E.2d 838. 294 N.Y. 678. certiorari 
denied 66 S.Ct 24, 326 U.S. 720, 90 
L.Ed. 42$. 

(2) The statutes dealing with the 
sale of lands of low value held by 
city or town under tax titles are not 
unconstitutional on ground that they 
deprive a taxpayer of his property 
without due process of law for fail¬ 
ure to provide direct notice to tax¬ 
payer of intended sale thereunder. 
Mass.—Napier v. City of Springfield. 

23 N,E,2d 157, 304 Mass. 174. 

Notioe by pixbXioatto& 

(1) Such notice, if sufficient to 
make it reasonably probable that in¬ 
terested persons will be apprised of 
the proceedings, satisfies due process. 
Cal.—Security Inv. Co. of Riverside 
V. Douglas, 173 P.2d 672, 76 Cal. 
App. 2d 592. 

Pla,-^mith v. Green, 31 So.2d 925, 
159 Fla. 319—Reina v. Hope, SO So. 
2d 172, 158 Pla. 771. 

Md.—Gath Wright v. Mayor and Coun¬ 
cil of City of Baltimore. 30 A2d 
252, 181 Md. 362. 145 A.UR, 590. 
Mich.—Legal Record Pub. Co. v. Au¬ 
ditor General. 275 N.W. 498, 281 
Mich. 578, 

N.J.—City of Newark v, Yeskel, 69 
A2d 355, 6 N.J.Super. 434, affirmed 
74 A.2d 883, 5 N.J. 313. 
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the property may be erroneous, if the owner knows 
that his property is being subjected, he may not 
complain that he is being deprived of it without due 
process of law.^^*^ 

It has been held that the giving of notice of a 
tax sale, as required and in the manner prescribed 
by statute, is a jurisdictional prerequisite to the 
making of a valid sale;i4ao ^ notice which does 
not comply with the statute is insufficient to con¬ 
stitute due process of law,^^-!^ In a suit to cancel 
a tax deed for a lack of notice, the complaint must 
be sufficient to show a lack of due process of 
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law.l <-20 The fact that tax foreclosure proceedings 
charge the owner with knowledge of entries 
in public records, pursuant to statutory require¬ 
ments, does not violate due process and where 
the facts involved are of public record, the enter¬ 
ing of a judgment without a formal hearing and 
proof of facts does not constitute a denial of due 
process of law.^^-2® 

Due process, with reference to tax sales and 
proceedings to bar redemption therefrom, requires 
due performance of every step in the proceedings, 
even in the most minute particulars, as a condition 


N.C.—Orange County v. Wilson, 163 
S.K 113, 202 N.C. 424. 

Ohio.—^Beach v. Thrift Inv. Co., 5 
Ohio Supp. 102. 

Or.—Knapp v. Josephine County, 235 
P.2d 564, 102 Or. 327. 

W.Va.—Davis v, Hylton, 66 S.E.2d 
287, 135 W.Va. 815—State v. Sim¬ 
mons, 64 S.R2d 503, 135 W.Va. 196 
—State V. Blevins, 48 S.E.2d 174, 
131 W.Va. 350. 

(2) Since the proceedings for the 
sale are against each parcel of land 
severally, the published notice must 
describe such parcels separately and 
designate the particular owner of 
each. 

Mich.—In re Auditor General, 266 N. 
W. 464, 275 Mich, 462, 107 A.L.R. 
279—Thompson v. Auditor Gener¬ 
al, 247 N.W. 360, 261 Mich. 624. 

(3) Notice by publication in the 
manner prescribed by statute is suffi¬ 
cient to constitute due process of 
law, even as against nonresidents, 
foreign corporations, or unknown 
carriers. 

Ill.—Greenwald v, McCarthy, 83 N. 

E.2d 491, 402 Ill. 135. 

W.Va.—State v. Simmons, 64 S.E.2d 
503, 135 W.Va. 19$^—State v. Blev¬ 
ins, 48 S.B.2d 174, 131 W.Va, 350. 

61 C.J. p 1182 notes 3-6. 

(4) Legislature did not intend that 
publication by county auditor of a 
delinquent land list at time when 
land is certified delinquent for real 
estate taxes should be jurisdictional; 
and failure to make such publication, 
even though designated as ‘Inanda- 
tory** does not deny due process, 
since property rights of real estate 
taxpayer to his land cannot be dis¬ 
turbed until notice is subsequently 
given either In an action to order a 
foreclosure or to institute a foreclo¬ 
sure proceeding. 

OJiio .—Bliss Realty Co. v. Darash, 
App., Ill N.E.2d 776, appeal dis¬ 
missed 105 N.E.2d 868, 157 Ohio St. 
473, affirmed 109 N.E.2d 276, 168 
Ohio St. 287. 

Posthig, pu h li c a t i o ix, or 

(1) Notice by posting, publication, 
mailing has been held to meet the 
requlrenmnts of due process. 


Del.—Pottock V. Mellott, Ct. in Banc, 

22 A.2d 843, 2 Terry 361. 

Mass.—^Napier v. City of Springfield, 

23 N,E.2d 157, 304 Mass. 174. 

N.J.—City of Newark v. Yeskel, 74 

A.2d 883, 5 N.J. 313. 

—City of New Rochelle v. Echo 
Bay Waterfront Corp., 49 N.T.S-2d 
673, 268 App.Div. 182, affirmed 60 
N.E.2d 838, 294 N.T. 678, certiorari 
denied 66 S.Ct. 24, 326 U.S. 720, 90 
L.Ed. 426. 

In re City of New Rochelle's Tax 
Liens, 110 N.Y.S.2d 392, affirmed 
111 N,Y.S.2d 772, 279 App.Div. 933, 
appeal dismissed City of New 
Rochelle v. Stevens, 108 N.B.2d 617, 
304 N.Y. 757, appeal denied In re 
City of New Rochelle’s Tax Liens, 
117 N.Y.S.2d 922, 281 App.Div. 699. 
Wis.—Devitt v. City of Milwaukee, 52 
N.W.2d 872, 261 Wis. 276. 

(2) In city’s action to foreclose 
tax certificates, service of summons 
by mailing copy in postpaid wrapper 
is sufficient. 

N.Y.—City of Buffalo v. Hawks, 168 
N.E. 438, 251 N.Y. 588. 

(3) Where notice of suit by county 
to quiet title to tax delinquent land 
was sent to person last paying taxes 
on property as shown by tax collec¬ 
tor’s receipt book, but address given 
in receipt book was incorrect with 
result that owner did not receive 
notice, statutory requirement of no¬ 
tice was fulfilled, and due process 
was not denied. 

Fla.—^Mullin v. Polk County, 76 So.2d 
282. 

Time fixed Is. statute 

Statute prescribing when property 
shall be sold for delinquent taxes 
is sufficient notice of time of sale 
without publication of notice. 

Nev.—^Menteberry v. Giacometto, 267 
P. 49, 51 Nev. 7. 

msnfficieiit descrlptloii. of property 
renders notice invalid. 

N.C.—^Bryson v. McCoy, 138 S.R 420, 
194 N.C. 91. 

Personal service 

(1> A proceeding to foreclose tax¬ 
payer's equity of redemption is an 
action in rem, and therefore, when 
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notice is given by publication to all 
persons interested in property or by 
two subpoenas returned non est, lack 
of provision for personal service on 
taxpayer of notice of pendency of 
proceeding is not a denial of due 
process of law. 

Md.—James v. Zantzinger, 98 A.2d 
10, 202 Md. 109. 

(2) The proceeding for foreclo¬ 
sure of tax sale certificate in in 
rem rather than in personam and is 
not strict foreclosure, and hence the 
statute does not deny due process 
of law because it provides for con¬ 
structive, rather than personal, proc¬ 
ess. 

—Gathwright v. Mayor and Coun¬ 
cil of City of Baltimore, 30 A 2d 
252, 181 Md. 362, 145 A.L.R. 590. 

(3) Legislature may provide for 
service other than personal in suits 
to foreclose public tax liens without 
violating constitutional guaranties of 
due process of law. 

Mo.—Spitcaufsky v. Hatten, 182 S, 
W.2d 86, 353 Mo. 94, 160 ALR 
990. 

(4) It has been held, however, that 
personal service of notice of tax 
sale proceedings to taxpayer resi¬ 
dent in the county is necessary to 
give taxpayer his day in court, as 
part of due process. 

Ala.—Gaston v. Reconstruction Fi¬ 
nance Corp., 185 So. 893, 237 Ala 


14.5 U.S.—Ontario Land Ca v. 
Yordy, Wash., 29 S.CL 278, 212 
U.S. 152, 53 L.Ed. 449. 

61 aj. p 1185 note 53. 

14.10 Cal.—Jones v. Walker, 118 P. 
2d 299, 47 Cal.App.2d 566. 

1-4.15 CaL—Jones v. "Walker, supra 

14.20 CkXDiplalnt held iiLSXifilcieo.t 
Fl%.—Tindel v. Griffin, 25 So.2d 200. 
157 Fla. 156. 

14.25 Or.—^Knapp v. Josephine 
County, 235 P.2d 564, 192 Or. 327. 

14.30 Ohio.—Myers v. Duibley, 114 
N.E.2d 832, 94 Ohio App. 228, ap¬ 
peal dismissed 112 NJEL2d 650, 159 
Ohio St. 553. 
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precedent to the validity of the A diligent 

inquiry as to the whereabouts of absent and un¬ 
known defendants is a basic requirement of due 
process.^^-'^^ It is also necessary to the validity 
of the sale that the taxes for which the property 
is sold be in fact delinquent,^5 that the sale be made 
before the expiration of the lien given by law,i® 
and that all the steps prescribed by statute in con¬ 
nection with the assessment and sale be taken, 
such as with respect to the giving of notice of ap¬ 
plication for a tax deed.^^ It has been held that 
the property assessed and the property conveyed on 
a tax sale must be the same, and if property rights 
-which are excluded from the assessment are sold 
or extinguished by a tax sale, it will result in taking 
property without due process of law.^s*^ However, 
it has been held that the sale or attempted sale of 
permanent improvements on land as a part of the 
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land without their having been assessed for taxa¬ 
tion does not constitute a taking of property with¬ 
out due process of law.^®*^® 

No violation of due process is incurred by a stat¬ 
ute making a tax deed conclusive evidence of the 
legality of prior nonessential or directory acts or 
proceedings, where the owner is given a hearing 
before the conclusiveness becomes effective.^® So 
a statute curing the defect of premature sale is 
valid,®® and a statute legalizing tax sales notwith¬ 
standing a failure to bring unpaid taxes forward 
on the tax list does not deny due process.®®*^ If it 
is within the powder of the legislature to dispense 
with the requirement which the taxing officials have 
omitted, such a defect is not jurisdictional and 
does not deprive the property owner of his property 
without due process of law.®®-^® The legislature 
casnnot, however, consonant with due process of 


14.35 N.J.—^Merewood, Inc., v. Den- 
shaw, 60 A.2d 459, 139 N.J.Bq. 182, 
application denied 69 A.2d 589, 142 
N.J.Bq. 138. 

14.40 N.J.—^Woodbridge Tp. v. Pav¬ 
el, 66 A 2d 902, 3 N.J. Super. 462. 

Bonded Certificate Corp. v. Wil¬ 
der, 45 A.2d 684, 137 N.J.Bq. 564. 

15, Tenn.—^Malone v. Williams, 103 
S.W. 798, 118 Tenn. 390, 121 Am. 
S.R. 1002. 

16, Minn .—KivP v. El well, 68 N.W. 
105, 65 Minn. 525, 33 I/.R.A 435. 

17 , xj.S. —^Alexander v. Gordon, Ark., 

101 P. 91, 41 C.C.A 228. 

Ya.—^Dennis v. Robertson* 96 S.E. 

$02, 123 Va. 456. 

61 G.J. p 1115 note 71. 

VTbat taac records sliow 

The foreclosure of a tax lien on 
realty, followed by a sal© thereof, 
is a harsh remedy, and to justify 
divesting an owner of his title, a 
strict adherence to the requirements 
of the law must be had. Only by 
such strict adherence can it be a 
judicial proceeding aus contradistin¬ 
guished from a summary proceeding. 
Antecedent things necessary to fix 
a valid tax lien, and consequent au¬ 
thority to foreclose it, must result 
only from what the tax records 
show. 

Tex—Freeman v. State, Civ.App., 199 
S.W.2d 301. 

la Ariz.—Shumway v. Fleishman, 
187 P.2d 636, 66 Ariz. 290. 

Fla,—Tax Securities Corporation v. 
Borland, 137 So. 161, 103 Fla. 63, 
followed in Hecht v. Cardinal, 140 
So. 648, 103 Fla. 930. 

Mont.—^Jensen Livestock Co. v. Cus¬ 
ter County, 124 P.2d 1013, 113 
Mont. 285, 140 Al^R, 668—-Martin 
v. Glacier County, 56 P.2d 742. 

102 Mont. 213—Small v. Hull. 32 
P.2d 4. 96 Mont. 525. 


Okl.—Westerheide v. Wilcox, 124 P. 

2d 409. 190 Okl. 382. 

Hotlce to mortgage© 

Notice of such application must be 
given to mortgagee to have tax deed 
prevail over mortgage lien. 

Okl.—Poster v. Marshall, 284 P. S82, i 
141 Okl. 246. 

Defect in form, substance, or amount 
The statute providing that any tax 
deed shall not be held invalid by 
reason of any defect in the form, 
substance, or amounts stated to be 
due in notice of application for tax 
deed does not violate the due process 
of law provision of the state con¬ 
stitution. 

Mont—^Howard v. Newlon, 114 P.2d 
272, 112 Mont 189. 

Burden of proof 

One attacking validity of a tax I 
deed on ground that notice of ap¬ 
plication for issuance of tax deed 
was defective, had burden of pre¬ 
senting evidence to sustain alleged 
defect in the notice and to require 
him to do so, did not deprive him 
of property without due processes of 
law. 

Colo.—Grusing v. Parke, 212 P.2d 
102, 120 Colo- 555. 

las N.T,—Jackson v. Smith, 138 K. 
T.S. €54. 153 App.Div. 727. 

Town of Harrison v. Campagna, 
81 N,T.S.2d 257, 193 Misa 239, af¬ 
firmed 83 N.Y.S.2d 236, 274 App. 
Div. 898. 

Beach Bungalows v. Bushwick 
Sav. Bank, 133 N.Y.S.2d 712—Bee- 
man V. Pawelek, 96 N.Y.S.2d 204. 
affirmed 96 N.Y.S.2d 312, 276 App. 
0iv. 1057. 

18.10 N.M.—^Taylor v. Shawl 151 P. 
2d 743, 48 N.M. 395, 

19. Ky.—^Nolan v. Wallen, 204 S.W. 
2d 574, 305 Ky. 416. 
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N.Y.—^People v. Turner, 40 N-E. 400, 
145 N.Y. 451. 

61 C.J. p 1375 note 86. 

ao. N.M.—Maxwell v. Page, 168 P. 
492. 23 N.M. 356, 5 AL.It 155. 

ao.5 Iowa.—Polk County v. Basham, 
12 N.W.2d 157, 234 Iowa 225. 

aaio S.D.—Randall v. Perkins 
County, 36 N.W.2d 845, 72 S.D. 
497. 

SCeld not Jurisdiotdoaiall defecsta 

(1> Assessment of land in name of 
one not the owner of the land ap¬ 
pearing on the assessment list was 
a mere irregularity and not a Juris¬ 
dictional defect. 

S.D.—Randall v- Perkins County, 36 
N.W.Sd 845, 72 S.D. 497. 

(2> Levy of tax on which tax sale 
of realty wais based, in mills instead 
of dollars, was a mere irregularity 
and not a jurisdictional defect. 

S.D.—Randall v. Perkins County, su¬ 
pra. 

(3) The service of notice of ex¬ 
piration of right of redemption of 
realty from tax sal© on record own¬ 
er of realty and not on person in 
whose name property was taxed was 
sufficient and did not constitute a 
jurisdictional defect. 

S.D.—^Randall v. Perkins County, su¬ 
pra, 

(4> Five-year period referred to in 
section of code providing that, if 
property is not redeemed within five 
years from date of sale to state for 
delinquent taxes, tax collector must 
make the state a deed of the prop¬ 
erty, is not a jurisdictional requi¬ 
site within due process provisions 
of the state and federal constitu¬ 
tions. 

Oat—^Elbert, Limited, v. Nolan* 196 
F.2d 88, 87 Cal.App.2d 24. 
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law, legalize proceedings for sale which are ab¬ 
solutely void because of a jurisdictional defect, 
such as a failure to give notice of application for a 
tax deed,and unless a reasonable time is given 
for the assertion of such right before the statute 
becomes operative, it may not enact a statute of 
limitations to prevent the assertion of the right to 
question the validity of a tax title because of juris¬ 
dictional defects in the tax sale and the proceedings 
leading thereto.^^.s Also a tax sale void because 
of the defective description of the property in the 
notice of sale is not validated by a statute curing 
a sale of land not charged to the rightful owner if 
the land is “otherwise sufficiently described/’^^ 

Without violating due process of law, a stat¬ 
ute may require an action attacking a tax sale, 
or the imposition of a defense, to be brought or 
interposed within a certain period of time;^^-^ may 
fix a time after which claims by persons adverse 
to the tax title shall be barred, if it grants a reason¬ 
able time within which process may be had,*23-10 
may provide that the sale is to be conducted by a 
collecting officer or receiver of taxes of the tax 
district in which the subject premises are locat¬ 
ed ;23.15 extend the time within which certifi- 


16A C.J.S. 

cates of tax sales are to remain valid ;23.20 ^nd may 
provide for a tax sale without suit and judgment 
in a court.23.25 in addition, a statute may validly 
require redemption within a certain period, 23.so and 
if the owner is afforded a reasonable time to re¬ 
cover the property, a statute precluding the recovery 
of tax deeded premises is not invalid.23.35 How¬ 
ever, a statute which bars a defense against an 
action by the holder of the tax title to recover prop¬ 
erty from the owner who has retained actual pos¬ 
session thereof is invalid.23.40 

Where the tax debtor has remained in posses¬ 
sion and paid taxes, an invalid tax title is not pro¬ 
tected by prescription, since so to hold would be a 
taking of property without due process.24 
holder of a tax deed is not denied due process of 
law by a statute requiring him to reconvey title 
when reimbursed in case that he fails to take pos¬ 
session or institute proceedings therefor within a 
certain time.23 

Where the state or its subdivisions obtains valid 
title to land sold for taxes, its disposition of such 
property in any way deemed by it to be for the pub¬ 
lic interest does not generally constitute a violation 
of due process.23 So statutes requiring unredeemed 


21. Cal.—Jones v. Walker, 118 P.2d 
299, 47 Cal.App.Sd 566. 

Mont.—liowery v. Garfield County, 
208 P.2d 478, 122 Mont. 671. 
N-Y.—Helterline v. People, -66 N.E. 
2d 345. 295 N.Y, 245—Dunkum v. 
jVIaceck Bldg. Corporation, 176 N.E. 
392, 256 N.Y. 275. 

Ravensdale Holding Co. v. Vil¬ 
lage of Hastings on Hudson, 281 
N.Y.S. 913, 156 Misc. 777—Crom- 
melin v. Finn, 221 N.Y.S. 254, 129 
Misc, 252, affirmed 228 N.Y.S. 775, 
223 App.Div. 868. 

S.D.—Crilly v. Williams, 35 N.W. 
2d 401, 72 S.D. 423. 

22. Mont.—Small v. Hull, 32 P,2d 4, 
96 Mont. 525, 

22.5 N.Y.—^Helterline v. People, 66 
N.E.2d 346, 295 N.Y. 245. 

23. N.C.—Bryson v. McCoy, 138 S. 
E. 420, 194 N.C. 91. 

23.5 Iowa.—Campbell v. Bruce, 3 N. 
W.2d 521, 231 Iowa 1160. 

Kan.—Shell Oil Co. v. Board of Coun¬ 
ty Com’rs of Grant County, 237 P. 
2d 257, 171 Kan. 595. 

Utah.—^Hansen v- Morris, 283 P.2d 
884, 3 Utah2d 310. 

23.10 Iowa,—Swanson v, Pontralo, 
27 N.W.2d 21, 238 Iowa 693. 
23.15 N.T.—In re City of New 
Rochelle's Tax Liens, 110 N.Y.S.2d 
392, affirmed 110 N.Y.S.2d 772, 279 
App.I>iv. 933, appeal dismissed Ci¬ 
ty of Rochelle v. Stevens, 108 N. 
E.2d 617, 304 N.Y. 757, appeal de¬ 
nied In re City of New Rochelle’s 


Tax Liens, 117 N.T.S.2d 922, 281 
App.Div. 699, 

23.20 N.D.—Baird v. Chamberland, 
292 N.W. 219, 70 N.E. 109. 

23.25 Mo.—^Kennen v. McFarling, 
165 S.W.2d 681, 360 Mo. 180. 

23.30 N.Y.—City of New Rochelle v. 
Echo Bay Waterfront Corp., 49 
N.T.S.2d 673, 268 App.Div. 182, af¬ 
firmed 60 N.E.2d 838, 294 N.Y. 678, 
certiorari denied 66 S.Ct. 24, 326 
U.S. 720, 90 L.Ed. 426. 

23.35 Fla,—Buck v. Triplett, 32 So. 
2d 753, 159 Fla. 772. 

23.40 Utah.—^Toronto v. Sheffield, 
222 P.2d 594, 118 Utah 460. 

Wash.—^Buty v. Goldfinch, 133 P. 
1057, 74 Wash, 532, 46 L.R.A.,N.S., 
1065. 

24. La,—Charbonnet v. State Realty 
Co,, 99 So. 866, 155 La. 1044. 

25. Ill.—Prager v. Glos, 181 N.E. 
310, 348 Ill. 416—^Bowers v. Glos, 
179 N.E. 80, 346 Ill. 623—Elmhurst 
State Bank v. Stone, 178 N.E. 362, 
34$ Ill. 157. 

26. Cal.—Joaquin Irr. List v. Neu- 
miller, 42 P.2d 64, 2 Cal.2d 485. 

Litchfield v. Marin County, 280 
P.2d 117, 130 Cal.App.2d 806. 

Mich.—Lyon v. Denton, 247 N.W. 
169, 262 Mich. 243. 

N.J,—Fraser v. Teaneck Tp., 58 A.2d 
610, 137 N.J.Law 119, affirmed 64 
A.2d 345, 1 N.J. 503. 

Hue process not violated generally 
(1) By statute providing for re- 
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demption of real estate sold to a 
county for taxes, without requiring 
payment of penalty or interest. 
Mont,—State ex rel. Sparling v. Hits- 
man, 44 P.2d 747, 99 Mont. 521. 

(2> By statute providing for sale 
of tax sale certificates more than 
two years old, together with subse¬ 
quent omitted or levied taxes, with 
provisions for low interest rate for 
redemption from stranger, absolute 
vestiture of title in state after two 
years, and concession to homestead¬ 
ers. 

Fla.—State ex rel. Hurner v. Cul- 
breath, 192 So. 814, 146 Fla. 634 
—^Messer v. Lang, 176 So. 548. 
129 Fla. 546, 113 A.L.R 1073, fol¬ 
lowed in Whisnant v. Draughon. 
176 So. 564. 

(3) Subsequent statute easing 
terms of redemption of state-held 
tax lands does not deny due process 
as applied to one holding under 
lease of such lands terminable on 
redemption by the former owner or 
sale by the state. 

U.S.—^Violet Trapping Co. v, Grace, 
La., 56 S.Ct. 386, 297 U.S. 119, 80 
L-Ed. 518. 

(4) By statute providing that title 
to land covered by tax sale certifi¬ 
cates held by the state for more 
than two years prior to adoption of 
the act, unless redeemed within two 
years thereafter, should vest abso¬ 
lutely in the state, as applied to a 
mortgage contract. 
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tax certificates held by the state for prior year’s 
taxes to be retained until a subsequent date with¬ 
out sale or enforcement,27 on condition that current 
and future taxes be assessed and paid,28 have been 
upheld. While a statute may not deprive a prop¬ 
erty owner of his vested right of redemption,28.5 
the repeal of a previously enacted statute giving 
persons under a legal disability the privilege of re¬ 
deeming land which had been sold for taxes after 
the disability had been removed is not a deprivation 
of due process.28.10 The rejection of a bid after a 
municipality has exercised the right to acquire the 
land for public purposes is not a deprivation of 
property rights without due process of law,28.15 and 
a statute may validate all assignments of certificates 
of sale made by a municipality.28.20 


§ 652- -Penalties and Forfeitures 

If provision Is made for notice to the owner and 
some form of hearing, statutes providing for penalties 
and forfeitures for nonpayment of taxes do not violate 
due process of law. 

If some provision is made for notice to the owner 
and some form of hearing, provisions for forfeiture 
are not in violation of the due process clauses of 
the federal and state constitutions ;2^ but the for¬ 
feiture of property and the vesting of title thereto 
in the state for tax delinquency by mere legislative 
declaration is the taking of property without due 
process of law,20 although there is some authority 
apparently to the contrary,81 

The due process clause does not inhibit the im¬ 
position of reasonable penalties for the evasion or 
nonpayment of taxes,82 and penalties, interest, and 


U.S.—James Alexander, Inc., v. IT. 
S., C.G.AFla-, 128 P.2d 82. 

(5) By statute providing- for ter¬ 
mination of right to redeem realty 
sold to state for taxes before state’s 
sale thereof. 

Cal.—Mercury Herald Co. v. Moore, 
138 P.2d S73, 22 Cal.2d 269, 147 
A.L.R. 1111. 

(6) By statute which authorizes 
registrar, on the filing of tax deed 
to state, to cancel existing certifi¬ 
cate for the land described in such 
deed and to issue a new certificate 
to purchaser. 

Cal.—Johnson, Inc. v. Warden, 173 
P.2d 838, 76 Cal.App.2d 697. 

(7) By statutes providing that 
where realty is sold for delinquent 
taxes, lawfully assessed and bid in at 
tax sale for the county, and is held 
by county under tax sale for three 
years or more, board of county com¬ 
missioners may lease the realty to 
the highest bidder until the amount 
due the county for taxes thereon 
shall be fully paid. 

Kan.—Board of Com’rs, Morris Coun¬ 
ty, V. Cunningham, 110 P.2d 783, 
163 Kan. 340. 

(8) By statute changing the pro¬ 
cedure whereby an owner might re- 
pumhase land from the state. 
N.M.—Yates v. Hawkins, 126 P.2d 

476, 46 N.M. 249. 

l>ne iprocess not denied former owner 

(1) By statute authorizing irriga¬ 
tion district to purchase such prop¬ 
erty held by it or by the state. 

Cal.—South San Joaquin Irr. Dist. 

V. Neumiller, 42 P.2d 64, 2 Cal.2d 
485, 

(2) By statute precluding him 
from questioning proceedings for sale 
of land by state and providing for 
such sale without according him 
privilege of redemption or other such 
quasi rights. 

Va,—Dennis v. Robertson» 96 S.E. 
802, 123 Va. 456. 


(3) By virtue of statutory provi¬ 
sions prohibiting former owner, his 
heirs, assigns, or agents from pur¬ 
chasing at public sale. 

W.Va,—State v, Blevins, 48 S.E.2d 
174, 131 W.Va. 350. 

27. Fla.—State ex rel. Pringle v. 
Dykes, 173 So. 904. 

28. Fla,—State ex rel. Dowling v. 
Butts, 149 So. 746. Ill Fla. 630, 89 
A.D.R. 630. 

28.5 U.S.—U. S. V. 247 Acres of 
Land, more or less, City of Pitts¬ 
burgh, D.C.Pa., 104 F.Supp. 938. 

28.li> Kan.—State ex rel. McDowell 
V. Holcomb, 117 P.2d 591, 154 Kan. 
222 . 

28.15 Mich,—Porter v. State Land 
Office Board, 13 N.W.2d 836, 308 
Mich. 324. 

28. ^ N.J.—Shay v. Delaware Tp., 
5 A2d 53, 122 N.J.Law 313, af¬ 
firmed 11 A2d 261. 124 N.J.Law 
124. 

29. Me.—^Inhabitants of Town of 
Waxren v. Norwood, 24 A2d 229, 
138 Me. 180. 

Tenn.—Stockton v. Morris & Pierce, 
110 S.W.2d 480, 172 Tenn. 197. 

61 C.J. p 1497 note 24. 

Penalties and forfeitures as creation 
or enlargement of liabilities with¬ 
in due process clause generally see 
supra I 640. 

Xbeason for role 

“It is a political necessity that 
each government shall have the pow¬ 
er to enforce this duty [to pay tax¬ 
es] by summary process: by forfei¬ 
tures and penalties. If it cannot do 
that it would be absolutely helpless. 
It could not await the 'process of 
law* if that term be confined, as some 
have done it, to judicial determina¬ 
tions.** 

Ark.—Bagley v. Castile, 42 Ark. 77. 
85. 

30. Tenn,—Stockton v. Morris & 
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Pierce, 110 S.W.2d 480, 172 Tenn. 
197. 

$1 C.J. p 1498 note 26. 

31. Va,—Levasser v. Washburn, 11 
Gratt. (52 Va.) 572—Smith v. Chap¬ 
man, 10 Gratt. (51 Va.) 445—Hale 
V. Branscum, 10 Gratt. (51 Va.) 
418—Wild v. Serpell. 10 Gratt. (51 
Va.) 405—Staats v. Board, 10 
Gratt. (51 Va.) 400. 

61 C.J. p 1498 note 25. 

32. U.S.—Southern Realty Corpora¬ 
tion V. McCallum, D.C.Tex., 1 F. 
Supp. 614. affirmed, C.C.A., 65 P.2d 
934, certiorari denied Southern 
Realty Corporation v. Heath, 54 S. 
Ct. 127, 290 U.S. 692, 78 L.Ed. 596. 

Fla—Tampa Gas Co. v. Sparkman, 
14 So.2d 196, 153 Fla. 177. 

Okl.—Grubb v. Johnson Oil Refin¬ 
ing Co., 179 P.2d 688, 198 Okl. 433. 
Or.—Gooch V. Rogers, 338 P.2d 274, 
193 Or. 158. 

61 C.J. p 1482 note 9 fb). 

Sna process held not denied 

Cl) By penalty on estate for taxes 
not paid by decedent during his life¬ 
time. 

U.S.—^Bankers' Trust Co. v. Blodg¬ 
ett, Conn., 43 S.C^t. 233, 260 U.S. 
647, 67 L.Ed. 439, 

(2) By i>enalty on estate for fail¬ 
ure to list property for taxation. 
Vt.—^Town of Hartland v. Damon’s 

Estate, 156 A. 518. 103 Vt. 519. 

(3) By penalty in nature of tax 
for omission to list property for tax¬ 
ation, although applied to bends and 
mortgages owned by resident of 
state but kept in another state by 
owner’s agent. 

Conn.—Manufacturers’ Trust Co, v. 
Hackett. 170 A 792, 118 Conn. 101. 

(4) By exacting usual delinquency 
penalties from railroad companies 
after dissolution of injunction 
against collection of taxes. 

I Ark.—Kansas City Southern Ry. Co. 
1 V. Hooper. 298 S.W, 201. 174 Ark 
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Other charges may he waived without violating due 
process of law.^^.s Statutes may provide for the 
assessment of interest on back taxes,and for rea¬ 
sonable attorney’s fees in a foreclosure suit brought 
to enforce payment of taxes, to be paid out of the 
proceeds of sale.^^ A statute requiring notice of 
tax delinquency before a penalty is made final and 
providing adequate opportunity for the taxpayer 
to contest his liability satisfies the requirements of 
due process.^® 

§ 653. - Disposition of Taxes Collected 

The disposition of the taxes collected is within the 
province of the legislature, and any equitable apportion* 
ment of such funds is not a violation of due process of 
law. 

Any equitable apportionment of taxes collected is 
generally within the province of the legislature and 
cannot be said to be without due process of law.^® 
So the due process clause is not violated by stat¬ 
utes allocating to state purposes only a state tax on 
certain property of nonresident and nondomiciled 
owners, although taxes on other such property are 
assessed and used locally,^'^ providing for appor¬ 


tionment of taxes, collected by a municipality, to 
minor municipalities within its boundaries,38 pro¬ 
viding for the allocation of certain revenues to the 
school districts of one county only, 38.5 or directing 
a coimty board, on petition of a specific number 
of its residents, to appropriate from the general 
fund raised by taxation, the expenses of a farm bu- 
reau.39 Also due process is not denied by a city's 
use of public money to conduct the business of sell¬ 
ing certain products to its inhabitants,^^^ by recipro¬ 
cal contracts between school districts providing for 
the appropriation of local taxes for the education 
of school children belonging in each other’s dis- 
trict,4i or by a statute authorizing the tax commis¬ 
sion to order a political subdivision to refund taxes 
properly collectable by another subdivision, without 
granting a hearing thereon.'^^ change in statu¬ 
tory construction, with respect to the right to pledge 
general tax revenues, is not a violation of the due 
process clause,^^*^ and appropriations by a city, pur¬ 
suant to legislative authorization, to a free library 
operated by a private corporation does not violate 

due process.'^ 2.110 


847, reversed on other grounds 49 
S.Ct. 35, 278 U.S. 563, 73 KEd. 
607. 

(6) By statute imposing’ penalty 
upon executors and administrators 
for failure to file inventory, list of 
debts and credits, and statement of 
realty owned by deceased with reg¬ 
ister of wills, and with the state tax 
commissioner within three months 
after granting of letters testamen¬ 
tary or of administration. 

Del.—Kennedy v. Truss, 13 A.2d 431, 
1 Terry 424- 

Due process held denied 

(1) By statute authorizing imposi¬ 
tion of penalty on corporation which 
declares nominal dividend for puz^ 
pose of enabling its shareholders 
resident in state to return its shares 
as productive investments, by fail¬ 
ing to set up standards for deter¬ 
mination of what is and is not nom¬ 
inal dividend, and in failing to pro¬ 
vide for right of appeal. 

Ohio.—State v. Poliak Steel Co., 15 
Ohio Supp. 13. 

(2) By statute failing to provide 
administrative procedure giving cor¬ 
poration opportunity to be heard be¬ 
fore and after assessment of penalty 
in compliance with requirement of 
due process of law. 

Ohio.—^Poliak Steel Co. v. Tax Com¬ 
mission, 6 Ohio Supp. 328, re¬ 
versed on other grounds 41 N.EI.2d 
428, 70 Ohio App. 322. 

32^ Ohio.—State ex rel. Outcalt v. 
Guckenberger, 17 N.E.2d 743, 134 
Ohio St, 457. 

33. Pa.—Commonwealth v. Southern 


Pennsylvania Bus Co., 16 A..2d 375, 
339 Pa. 521. 

Wis.—State ex rel. Berger v. Cary, 
211 N.W. 284, 192 Wis. 433, error 
dismissed State of Wisconsin ex 
rel. Berger v. Carey, 49 S.Ct. 6, 
two cases, 278 U.S. 661, 73 KBd. 
568. 

34. Fla.—First Trust & Savings 
Bank v. West Ltake Inv. Co., 141 
So. 894, 105 Fla. 590. 

35. Ala.—^Reynolds v. Fabritis, 172 
So. 889, 233 Ala. 625. 

36. Kan.—^Klansas City v. Stewart, 
136 P. 241, 90 Kan. 846, reheard 
140 P. 876, 92 Kan. 406, dismissed 
on error 36 S.Ct. 15, 239 U.S. 14, 
60 Lt.Ed. 120. 

Wis.—State ex rel. Joint School Dist. 
No. 4 V. Becker, 215 N.W. 902, 194 
Wis. 464, followed in State ex rel. 
School Dist. No. 9, Town of Eagle 
Point in Chippewa County v. Kra¬ 
mer, 217 N.W. 75, 194 Wis. 519. 
61 C.J. p 1521 note 97. 

Order of redlstributioaL 
An order of the State Tax Com¬ 
mission, directing a county treasurer 
to redistribute among counties mort¬ 
gage registration tax in accordance 
with statute providing for apportion¬ 
ment and distribution of tax among 
counties in which mortgage is re¬ 
corded, did not constitute the taking 
of property without due process of 
law, where notice was given and 
hearing was had, and commission's 
decision simply determined what part 
of tax treasurer was entitled to re¬ 
ceive. 

Kan.—^Board of Corners of Shawnee 
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County V. Wright, 109 P.2d 184, 
153 Kan. 19. 

37. La.—^Union Tank Car Co. v. 
Day, 101 So. 681, 156 La 1071. 

38. Wis.—State v. Becker, 216 N.W. 

902, 194 Wis. 464, followed in 

State ex rel. School Dist. No. 9, 
Town of Eagle Point in Chippewa 
County V. Kramer, 217 N.W. 75, 
194 Wis. 519. 

61 C.J. p 1625 note 63. 

38.5 N.T.—Buchanan v. Town of 
Salina, 58 N.Y,S.2d 797, 269 App. 
Div. 1008, 270 App.Div. 207, rear¬ 
gument denied 60 N.Y.S.2d 27t*, 
four cases, 270 App.Div. 207, SOO. 

38. Neb.—State v. Miller, 178 N.W. 
846, 104 Neb. 838. 

4a Neb.—Standard Oil Co. v. City 
of Lincoln, 207 N.W. 172, 208 K 
W. 962, 114 Neb. 243, affirmed 48 
S.Ct. 155, 275 U.S. 504, 72 LEd, 
395. 

41. Ga—Snipes v. Anderson, 175 S. 
E. 650, 179 Ga 251. 

42. Wis.—State ex rel. Town of* 
Greenfield v. Conway, 266 N.W. 907, 
221 Wis. 369. 

42.5 U.S.—^Morton v. Dardanelle 

Special School Dist. No. 15 of Yell 
County, aC-A-Ark., 121 F.2d 423, 
certiorari denied 62 S.Ct 106, 314 
U.S. 655, 86 L.Ed. 625, rehearing 
denied 62 S.Ct 178, 314 U.S. 71L 
86 L.Ed. 567, rehearing denied S2 
S.Ct 358. 314 U.S. 713. 86 UEd. 
668. 

42.10 U.S.— ^Kerr v. Enoch Pratt 
Free Library of Baltimore City# 
D.C.Md., 54 F.Supp. 514, reversed 
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It has been held, on the other hand, that the use 
of state tax funds to pay local debts denies the tax¬ 
payer due process of law.'^s A statute providing 
for the payment of tax anticipation warrants out 
of any available revenue, derived from taxes or 
otherwise than from the fund anticipated, has been 
held to be violative of due process,and where the 
taxes collected are insufficient to pay all the war¬ 
rants, a purchaser of tax anticipation warrants is 
not denied due process by a decree enjoining the 
issuance of bonds to pay a judgment which he had 
obtained against the issuing board>4-5 

§ 654. Taxes on Transfers of Corporate Stock 

Various statutes Imposing taxes on the transfer of 
corporate stock have been held in violation of, or not in 
Violation of, the due process of law. 

It has been held that a statute which imposes 
a tax on all sales, agreements to sell, memoranda 
of sales, deliveries, or transfers, of shares or cer¬ 
tificates of stock is, in its main features, not vio¬ 
lative of the Fourteenth Amendment to the federal 
G^nstitution^® or the similar provision of the state 
constitution.^® So, also, a particular statutory 
provision that a taxable transfer on which the tax 
is not paid at the time of transfer shall not be made 
the basis of any action or proceeding and that proof 


of such transfer may not be made is not invalid as 
a taking of property without due process of law.^"^ 

However, a statutory provision, added after the 
enactment of the original statute, regulating the sale 
of stamps to be used to denote the payment of the 
stock transfer tax and preventing the sale of stamps 
lawfully acquired, without making provision for 
the redemption of such stamps and without dis¬ 
criminating betw^een stamps acquired before and 
those acquired after its enactment, is an unlawful 
deprivation of property both in respect of stamps 
acquired before*^® and those acquired after^® such 
enactment. It has been indicated that a tax by a 
state on transfers of stock wholly outside its juris¬ 
diction is violative of due process,®® 

§ 655. Inheritance Taxes 

Generally, due process of law Is not violated by es¬ 
tate, inheritance, or succession tax statutes, at least 
where they do not operate retroactively to destroy vested 
rights, and where the state has jurisdiction over the 
property passing by inheritance. 

The prohibition against taking property without 
due process of law has been held not violated by 
various state and federal estate, inheritance, or 
succession taxes, and the statutes imposing them.®^ 
Liability to such a tax, in order to avoid consti- 


on other grounds, C.C.A., 149 F.2d 
212, certiorari denied 66 S.Ct 26, 
326 U.S. 721, 90 L.Bd. 427. 

43. W.Va—^Berry v. Pox, 172 S.E. 
896. 114 W.Va. 513. 

44. III.—^Leviton v. Board of Educa¬ 
tion of City of Chicagro, 53 N.E,2d 
696, 385 Ill. 599—Dimond v. Com¬ 
missioner of Highways of Town of 
Ottawa, 9 N.E.2d 197, 366 Ill. 503. 

44.5 Ill.—Leviton v. Board of Edu¬ 
cation of City of Chicago, 53 N.E. 
2d 696, 385 Ill. 699. 

45. XT.S.—New Tork v. Reardon, N. 
Y., 27 act. 188, 204 TJ.a 152, 61 
Xi.Ed. 415, 9 Ann.Cas. 736. 

Transfers hy iLoaresidesi.ts to take ef¬ 
fect at death. 

N.Y.—In re Schmidlapp^s Estate, 140 
N,R 697, 236 N.Y. 278. 

Tranjifears of peur stock 
A statute imposing a stamp tax 
on the transfers of par stock with¬ 
out regard for the true value of the 
shares is not unconstitutional as de¬ 
priving taxpayers of their property 
without due process. 

N.Y.—Williams v. State, 6 N.R2d 
402, 273 N.Y. 458—Vaughan v. 

State, 5 N.E.2d 53, 272 N.Y. 102 , 
108 ALkR. 950, appeal dismissed 
57 S.Ct 610, 300 U.S. 638, 81 KEd. 
855, and remittitur amended 6 N.E. 
2d 424, 273 N.Y. 502. 

Bnjers 1x1 foreign, staste 
The statute imposing a tax uiK)n 


sales and transfers of shares of stock 
did not violate due process clause 
when applied to transactions where¬ 
by stockbrokers in New York re¬ 
ceived written confirmation of sale 
of stock from buyers in foreign 
state and mailed the stock with 
draft attached to banks in foreign 
state after offer to purchase and 
memorandum of sale and agreement 
to sell were made in New York, in 
which city the stock was located. 
N.Y.—0*Kane v. State. 28 N.E.2d 
905, 283 N.Y. 439, reargument de¬ 
nied 29 N.E.2d 665, 284 N.Y, 591. 

46. N.Y.—^People v. Reardon. 77 N. 
R 970, 184 N.Y. 431, 112 Am.S.R. 
628, 8 L.R,A,N.S., 314, 6 Ann.Caa 
515, affirmed 27 S.Ct. 188, 204 XJ.S. 
152, 51 REd. 415, 9 Ann.Cas, 736. 

N.Y.—Sheridan v. Tucker, 129 
N.Y.S. 18, 145 App-Biv. 146. 

48. N.Y.—People ex rel. Isaacs v. 
Moran, 99 N.R 1115, 206 N.Y. 670. 

46. N.Y.—^People ex reL Isaacs v. 
Moran, supra. 

Contrary concIxudoiL was reached 
in one case where, however, another 
g^round for the decision was that 
accused was not in a position to 
Question the consUtutionality of the 
law. 

— ^People V. Jackson, 168 N.Y.S. 
355, 35 N.Y.Cr. 17, affirmed 161 
N.Y.S. 1139, 176 App.Biv. 929. 

5 <X xJiS.—Bidcell v. Lee, B.C.Pla., 
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5 P.Supp. 720, modified on other 
grounds and affirmed Lee v. Blck- 
ell, 64 S.Ct. 737. 292 XJ.S. 415, 78 
L.Bd. 133T. 

51. U.S.—Gottlieb v. White. CRA. 
Mass., 69 P.2d 792, certiorari de¬ 
nied 54 act 867, 292 U.a 657, 78 
REd. 1505. 

Colo.—Millikin v. Peopley 162 P.2d 
901, 106 CoIol 6 . 

Conn.—Blodgett v. Guaranty Trust 
Co. of New York, 158 A 245, 114 
Conn. 207, affirmed Guaranty Trust 
Co. of New York v. Blodgett, S3 
act 244. 287 U.a 509, 77 REd. 
463. 

Mass.—Boston Safe Deposit & Trust 
Co. V. Commissioner of Corpora¬ 
tions and Taxatioix, 166 N.R 729, 
267 Mass. 240. 

Mo.—Brown v. State, 19 S.W.2d 12, 
323 Mo. 138—State ex rel. McClin- 
tock V. Guinotte, 204 S.W. 806, 275 
Mo. 298. 

N.Y.—In re YanderbUt*s Estate, 297 
N.Y.S. 554, 163 Misc. 667, affirmed 
7 N.Y.S.2d 647, 255 App.Div. 756, 
affirmed 22 N.E.2d 379. 281 N.Y. 
297. affirmed Whitney v. State Tax 
Commission of New York, $6 aCt 
635, 309 U.a 630, 84 RBd. 909— 
In re Caulfield's Estate, 242 N.Y.S. 
204, 136 Misc. 685. 

N.C.—^Hagood V. Iloughton, 143 aR 
841, 195 N.a 811. 

Okl.—^In re Thomas' Estate, 136 P.2d 
929. 192 OkL 409- 
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R.I.—Manning v. Board of Tax 
Oom'rs of Rhode Island, 127 A. 
865, 46 R.I. 400. 

Tex.—^Dodge v. Youngblood, Civ.App,, 
202 S.W. 116, reversed on other 
grounds, Com.App., 245 S.W, 225. 
Va.—Commonwealth v. Carter, 102 S. 

E. 58, 126 Va. 469. 

Wis.—In re Harnischfeger's Will, 
248 N.W. 458, 208 Wis. 317, appeal 
dismissed Harnischfeger v. Wis-1 
consin Tax Commission, 53 S.Ct. 
28, 287 tr.S. 567, 77 L.Ed. 499. 

61 C.J. p 1614 note 85. 
fedetral estate tax oil 

(1) Corpus of trust subject to 
revocation, alteration, or amendment. 
U.S.—Helvering v. City Bajik Farm¬ 
ers Trust Co., 56 S.Ct. 70, 296 
tr.S. 85, 80 L.Ed. 62, rehearing de¬ 
nied 56 S.Ct. 303, 296 U.S. 664, 
80 L.Ed. 473—^Porter v. Commis¬ 
sioner of Internal Revenue, 53 S. 
Ct 451, 288 U.S. 436, 77 L.Ed. 880. 

Chickering v. C. 1. R-, C.C.A.1, 
118 P.2d 254, 139 A.L.R. 508, cer¬ 
tiorari denied 62 S.Ct. 70, 314 U.S. 
686. 86 L.Ed. 511. 

Hoblitzelle v. U. S., CLCl., 3 F. 
Supp. 331. 

(2) Decedent's interest in prop¬ 
erty, or, with certain exceptions, the 
entire value of property, held hy de¬ 
cedent and another as joint tenants 
or tenants by the entirety. 

U.S.—Tyler v. U. S., 50 S.Ct, 356, 
281 U.S. 497, 74 L.Ed. 991, 69 A. 
L.R. 758. 

O'Shaughnessy v. Commissioner 
of Internal Revenue, O.C.A., 60 P. 
2d 235, certiorari denied 53 S.Ct. 
397, 288 U.S. 605, 77 L.Ed, 990, 
<3) Wife's one-third interest in 
deceased husband's estate. 

U.S.—^Allen v. Henggeler, C.C.A.Nreh., 
32 F.2d 69, certiorari denied Hen- 
geller v. Allen, 50 S.Ct. 40, 280 
U.S. 594, 74 L.Ed. 642. 

(4) Entire value of property held 
in community. 

U.S.—U. S. V. Rompel, Tex., 66 S.Ct. 
191, 325 U.S. 367, 90 L.Ed. 137, 
rehearing denied 66 S.Ct. 526, 327 
U.S. 814, 90 L.Ed. 1038—Fernan¬ 
dez V. Wiener, La., 66 S.Ct 178, 
326 U.S. 340, 90 L.Ed. 116, rehear¬ 
ing denied 66 S.Ct 525, 327 U.S. 
814, 90 L.Ed. 1038. 

Federal estate tax lien. | 

Xj.s.—^Detroit Bank v, U. S., Mich., 
63 S.Ct 297, 317 U-S. 329, 87 I/.Ed. 
304. 

Paul V. U. S., C.C.A.Mich., 127 
p.2d 64, affirmed 63 S.Ct 297, 317 
U.S. 329, 87 L.Ed. 304, and 63 S. 
Ct 302, 317 U.S. 338, 87 L.Ed. 
312. 

State tax on exercise of power of 
ap|>oiutme3Lt 

(1) In generaL 

XJ.S,—Graves v. Schmidlapp, N.T., 
62 S.Ct 870, 315 U.S. 657, 86 L.Ed. 
1097, 141 A.L.R. 948—Chanler v. 
Kelsey, N.Y.. 27 S.Ct 550, 205 U.S. 
466, 51 HEd. 882* 


Ky.—Com. v. Fidelity & Columbia 
Trust Co., 146 S.W.2d 3, 285 Ky. 

1 . 

(2) Where there is a succession 
of beneficial interests, states, with¬ 
out infringing on Fourteenth Amend¬ 
ment of federal Constitution, can 
determine whether property for in¬ 
heritance tax purposes may be dealt 
with as passing from estate of donor 
of power, or from estate of donee 
of power, hut both rules cannot be 
employed under identical conditions 
by the same state. 

Cal.—^In re Elston’s Estate, 90 P.2d 
608, 32 CaI.App.2d 652. 

LimitatioiL of allowable deductions 
to ten per cent of gross estate in 
case of nonresident may be sus¬ 
tained. 

U.S.—City Bank Farmers* Trust Co. 

V. Bowers, C.C.A.N.Y., 68 F.2d 909, 
certiorari denied 54 S.Ct. 778, 292 
U.S. 644, 74 L-Ed. 1495. 

Examination and delivery of assets 
in custody of another 
A statute providing that safe de¬ 
posit companies or other persons 
having possession or control of se¬ 
curities or assets standing in the 
name of decedent or in the joint 
name of decedent and another, or in | 
the name of a partnership of which 
he is a member, shall not make a 
delivery of such securities or assets 
without first giving a specified num¬ 
ber of days* notice to designated tax 
officers, who shall have a right to 
examine the securities, and that no 
delivery shall be made without re¬ 
taining sufficient assets to pay the 
tax owing the state unless the state 
officers consent otherwise, has been 
held not unconstitutional as denying, 
due process of law. 

U.S.—^National Safe Deposit Co. v. 
Stead, III., 34 S.Ct 209, 232 U.S. 
58, 58 L,Ed. 504. 

Appraisal 

(1) The legislature may, without 
denying due process, provide that, 
where no party interested has ap¬ 
plied for the appointment of an ex¬ 
ecutor within a specified space of 
time, the court shall, on its own mo¬ 
tion, appoint an administrator spe¬ 
cially for the purpose of appraising 
and collecting the inheritance tax 
Tex.—Thompson v. Dodge, Com.App., 

210 S.W. 586. 

Dodge V. Youngblood, Tex-Civ. 
App., 202 S.W. 116, reversed on 
other grounds. Com.App., 245 S.W. 
225. 

(2) The fact that the person desig¬ 
nated to appraise the estate is a 
county treasurer whose fees are de¬ 
pendent on the amount of taxes he 
collects and handles does not render 
the statute unconstitutional as deny¬ 
ing due process of law where the 
true cash value finally taken as the 
basis of computation is ultimately 
fixed by the court which simply takes 
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into consideration the report of the 
treasurer. 

N.Y.—In re Fuller, 71 N.Y.S. 40, 82 
App.Div. 428. 

(3) That part of statute, fixing 
fee of the appraiser in a matter of 
probate nominated by supervisor cf 
inheritance tax division at a certain 
percentage does not render the stat¬ 
ute unconstitutional on grround that 
the fee operates to deprive heir of 
his property without due process of 
law. 

Wash.—Griffiths v. State, 183 P.2d 
821, 28 Wash.2d 493. 

irew York Tax Xraw § 221 b 

(1) Held constitutional. 

U.S.—^Watson v. State Comptroller, 
N.Y., 41 S.Ct. 43, 254 U.S. 122, 65 
D.Ed. 170. 

(2) Prior contrary decision. 

N.Y.—^In re Wright’s Estate, 172 K.Y. 

S. 349, 104 Misc. 437. 

ParUculaor statutes held valid 

(1) A tax on the transfer of a 
contingent remainder in accordance 
with its value at decedent's death, 

I undiminished by an intervening life 
estate. 

U.S.—Salomon v. State Tax Commis¬ 
sion of New York, N.Y., 49 S.Ct. 
192, 278 U.S. 484, 73 L.Ed. 464. 
N.Y.—In re Lathers’ Estate, 3 N.Y.S. 
2d 732, 167 Misc. 186. 

(2) Statute imposing transfer tax 
on nonresident decedent’s interest in 
partnership, including intangible 
good will. 

N.Y.—In re Bijur’s Estate, 216 N. 
Y.S. 523, 127 Misc. 206. 

(3) Tax on decedent’s interest in 
tenancy by entirety. 

U.S.—^Phillips V. Dime Trust & Safe 
Deposit Co., Pa., 52 S.Ct. 46, 284 
U.S. 160, 76 L.Ed. 220. 

Tyler v. U. S., D.C.Md., 28 P.2d 
887, reversed on other grounds, 
C.C.A., U. S. V. Tyler, S3 P.2d 724, 
affirmed 50 S.Ct 356, 281 U.S. 487, 
74 L.Ed. 991, 69 A-LR. 758. 

(4) A statute under which fund 
subject to limited power of appoint¬ 
ment is deemed part of grantee’s 
property in computing estate tax. 
N.Y.—re Vanderbilt’s Estate, 297 

N.Y.S. 554, 163 Misc. 667, affirmed 
7 N.Y.S.2d 647, 255 App.Div. 756, 
affirmed 22 N.E.2d 379, 281 N.Y. 
297, affirmed Whitney v. State Tax 
Commission of N, Y., 60 S.Ct 635, 
309 U.S. 530, 84 L.Ed. 909. 

(5) A statutory classification of 
property subject to an inheritance 
tax by the residence of decedent. 
Miss.—Enochs v. State, 97 So. 534, 

133 Miss. 107. 

(6) Reciprocity section of inherit¬ 
ance tax law. 

Mo.—St Louis Union Trust Co. v. 
State, 155 S.W.2d 107, 348 Mo. 726, 
certiorari denied State of Mo- v. 
St Louis Union Trust Co., 62 ^ 
Ct 485, 314 U.S. '700, 86 L.Ed. 560. 
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tutional objection, does not have to rest on the en¬ 
joyment by the taxpayer of all the privileges and 
benefits of the most favored owner at a given 
time and place.^i-^ As applied to the facts of 
some,^- although not other,^3 cases, particular pro¬ 
visions of state or federal statutes have been con¬ 
sidered violative of the due process clause in so far 
as they are construed to have a retroactive opera¬ 
tion, the governing principle apparently being that 
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rctroactiveness is fatal where, prior to the enact¬ 
ment of the statutory provision, the transaction was 
completed and rights were vested and fixed beyond 
recall or change by decedent, but not where the 
rights are contingent or where decedent has powder 
to effect changes in rights intermediate the pas¬ 
sage of the statute and his death. It has also been 
held that succession taxes on gifts coming into pos¬ 
session and enjo>TTicnt after the donor’s death is not 


payment without protest 
State’s collection and retention of 
inheritance tax paid without protest 
was not violative of guaranty of due 
process. 

Ky.—Charlton’s Ex’r v. Talbott, 61 

S. W.2d 1086, 250 Ky. 90, certiorari 
denied First Nat. Bank v. Talbott, 
54 S.Ct. 120, 290 U.S. 683, 78 L.Ed. 
589. 

51.5 U.S.—Fernandez v. Wiener, La., 
66 S.Ct. 178, 326 U.S. 340, 90 L.Ed. 
116, rehearing denied 66 S.Ct. 525, 
327 U.S. 814, 90 L.Ed. 1038. 

52. U.S.—Coolidge v. Long, Mass,, 
51 S.Ct. 306, 283 U.S. 582, 75 L.Ed. 
562. 

Welch V. Hassett, C.C.A.Mass., 
90 P.2d 833, affirmed 58 S.Ct. 659, 
303 U.S. 303, 82 L.Ed. 858—Wyeth 
V. Crooks, D.C.MO., 33 P.2d 1018. 
La,—Succession of Williams, 129 So. 
801, 171 I>a. 151. 

Mont.—In re Clark’s Estate, 74 P.2d 
401, 105 Mont. 401, 114 A.L.R. 496. 
N.T.—In re Weiden’s Estate, 259 N. 

T. S. 573, 144 Misc, 854. 

61 C.J. p 1616 note 5. 

Where, technically, there is only 
power to terminate, corresponding to 
that which the law gives, and not a 
power to revoke, alter, or amend, 
retroactiveness violates the due proc¬ 
ess clause. 

U.S.—Helvering v. Helmholz, App.D. 
a, 56 S.Ct, 68, 296 U.S. 93, 80 
L.Ed. 76—^White v. Poor, Mass., 
56 S.Ct 66, 296 U.S. 98, 80 L.Ed. 
80. 

63. U.S.—Gwlnn v. Commissioner of 
Internal Revenue, 53 S.Ct. 157, 287 

U. S. 224, 77 L.Ed. 270. 

Commissioner of Internal Reve¬ 
nue V. Chase Nat. Bank of New 
Tork, C.C.A., 82 F.2d 157, certiorari 
denied Chase Nat Bank of New 
York V. Commissioner of Internal 
Revenue, 57 S.Ct 15, 299 U.S. 552, 
81 IU.Ed. 407—Commissioner of In¬ 
ternal Revenue v. Erickson, C.C.A., 
74 F.2d 327, certiorari denied Erick¬ 
son V. Commissioner of Internal 
Revenue, 55 S.Ct 639, 294 U.S. 730, 
79 L-Ed. 1260—^Whitehead v. Com¬ 
missioner of Internal Revenue, C.C. 
A., 64 P.2d 118, certiorari denied 
Whitehead v. Helvering, 54 S.Ct 
125, 290 U.S, 690, 78 L.Ed. 594— 


I Milliken v. U. S., CtCl., 38 P.2d 

381, affirmed 51 S.Ct 324, 283 U.S. 
15, 75 L.Ed. 809. 

Sampson v. U. S., D.C.Mass., 1 
P.Supp. 95. 

D.C.—^Lee v. Commissioner of In¬ 
ternal Revenue, 57 F.2d 399, 61 
App.D.C. 33, certiorari denied Lee 

V. Burnet 52 S.Ct 645, 286 U.S. 
563, 76 L.Ed. 1295. 

Mass.—Magee v. Treasurer and Re¬ 
ceiver General, 153 N.E. 1, 256 
Mass, 512. 

N.Y.—In re Schreijack’s Estate, 262 
N.T.S. 856, 146 Misc, 8SO. 

Okl.—^In re Bass’ Estate, 190 P.2d 
800, 200 Okl. 14. 

Estates reanaitting uadistxihuted 
A statute imposing an inheritance 
tax on the estates of decedents who 
have died since a certain date which 
remain undistributed does not vio¬ 
late the due process clause, even 
though it operates retroactively. 
Mont.—State v. District Court of 
Second Judicial Dist. of Montana 
in and for Silver Bow County, 225 
P. 804, 70 Mont. 322. 

Xnstruments contaising x>owe!r of 
revooatioiit alterotioat, or awamfl- 
meiLt 

U.S.—Saltonstall v. Saltonstall, i 
Mass., 48 S.CL 225, 276 U.S. 260, i 
72 L.Ed, 565. ! 

Thorp’s Estate v. C I. R., C.C.A. i 
3, 164 F.2d 966, certiorari denied! 
Thorp V. C. I. R., 68 S.Ct. 660, i 
333 U.S. 843, 92 L.Ed. 1126—Mil¬ 
lard V. Maloney, C.C.A.N.J., 121 
P.2d 257, certiorari denied 62 S.Ct. 
100, 314 U.S. 626, 86 L.Ed. 511— 
Adriance v. Higgins, C.C,A.N,T., 
113 F.2d 1013. 

Mass.—Boston Safe Deposit & Trust 
Co. V. Commissioner of Corpora¬ 
tions and Taxation, 3 N.E.2d 33, 
109 A.L.R. 854, dismissed Boston 
Safe Deposit & Trust Co. v. Long, 
57 S-CL 312, 299 U.S. 618, 81 L.Ed. 

382. 

Xnstrumect drawn after passage of 

act, but before its taking effect. 
XJ,s.—^Nickel v. Cole. Nev., 41 S.Ct. 
467, 256 U.S. 222, 65 L.Ed. 900. 

Facts IxL heing before statute 

An estate tax does not operate 
retroactively contrary to due process 
clause of Fifth Amendment merely 
because some of the facts or con -1 


ditions on which its application de¬ 
pends came into being before en¬ 
actment of taxing statute. 

U.S.—U. S. V. Jacobs, Ill. & N.Y.. 59 
S.Ct. 651, 306 US. 863, S3 L.Ed. 
763, motion denied 59 S.Ct 64U, 
306 U.S. 620. S3 UEd. 1026. 

Inierests h^d oontlngeitt and taxa¬ 
ble without denial of due process. 
U.S.—Binney v. Long, Mass., 57 S. 
Ct. 206. 299 U.S. 280, 81 L.Ed. 
239. 

Wife’s interest in joint tenancy 

(1) Where all that wife had given 
for the interests held In joint ten- 

i ancy was her agreement to waive 
I certain of her marital rights in her 
: husband’s property, the inclusion of 
the full value of property held in 
joint tenancy in husband’s gross es¬ 
tate for purpose of determining es¬ 
tate tax in accordance with a statute 
passed after the creation of the ten¬ 
ancy did not violate due process. 
U.S.—Sheets v. Commissioner of In¬ 
ternal Revenue, CC.A., 96 P.2d 
727. 

(2) Where husband jWLid entii^ 
purchase price of joint property with 
his own funds, full value of prop¬ 
erty was required to be included in 
his gross estate under statute in 
computing estate tax upon his death 
in 1924, and tax as so applied was 
not retroactive contrary to due proc¬ 
ess clause of Fifth Amendment* on 
ground that half interest in property 
was transferred to and vested in 
wife in 1909 when property was 
conveyed to husband and wife as 
joint tenants. 

U.S.—U. S. V. Jacobs, Ill. & N.Y., 
59 act. 551, 306 U.S, 363, 83 L,Ed. 
763, motion denied 59 S.Ct. 640, 
306 U.S. 620, S3 L.Ed. 1026. 

(3) Occasion for tax on transfer of 
interest in property owned by hus¬ 
band and wife as joint tenants was 
change in ownership on husband’s 
death in 1924 into single ownership 
of surviving wife, and tax was to 
be measured by value of property, 
as against contention that half in¬ 
terest in property waa transferred 
to and vested In wife in 1909 when 
property was conveyed to husband 
and wife, and that tax was retro¬ 
active contrary to due process clause 
of Fifth Amendment. 

U.S.—U. S, V. Jacobs, supra. 
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a denial of due process,even though created prior 
to the enactment of the statute.^s statutory pro¬ 
vision that transfers made without consideration 
within a certain time prior to death of the donor 
shall be conclusively deemed to have been made in 
contemplation of death is void under the due process 
clause,but a statute making such circumstances 
only prima facie evidence of such fact is not viola¬ 
tive of the clause.57 

The due process clause of the federal Constitu¬ 
tion places no restriction on a state as to the time 
at which an inheritance tax shall be levied^^.s or 
property valued for purposes of such tax.^'^-^o It 
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has been held that estate tax rates are not so ex¬ 
cessive as to constitute the taking of property with¬ 
out due process of law.57.i5 Various apportion¬ 
ment or proration statutes have been held in- 
valid57*20 or not invalid,57.26 and the apportionment 
of the federal estate tax among the beneficiaries 

of property included^^-SO not included57.35 the 
probate estate is not a denial of due process of law. 
There can be no objection under the due process 
clause to measuring the tax or fixing its rate by in¬ 
cluding in the gross estate the amount receivable 
by beneficiaries as insurance under policies taken 
out by decedent on his own life,58 or by including 


54. XT.S.—Guaranty Trust Co. of 
New Tork v. Blodgett, Conn., 53 

S. Ct. 244, 287 U.S, 509, 77 L.Ed. 
463. 

Ohio.—Sherman v. Tax Commission 
of Ohio, 181 N.E. 539, 125 Ohio St. 
367. 

Classification of gifts inter vivos, 
with reservation of income to donor 
for life, with testamentary gifts, 
gifts causa mortis and gifts in con¬ 
templation of death, for succession 
tax purposes, does not deny due 
process. 

Minn.—^Rising's Estate v. State, 242 
N.W. 459, 18$ Minn. 56. 

^Ketention for life of income 

(1) An amendment of estate tax 
statute providing that transfers hy 
trust or otherwise under which 
transferor retained for life posses¬ 
sion or enjoyment of income from 
property transferred should he in¬ 
cluded in gross estate, when amend¬ 
ment was applied to a trust created 
after its enactment, did not violate 
Fifth Amendment. 

U.S.—Helvering v, Bullard, 58 S.Ct. 
565, 303 U.S, 297, 82 L.Kd. 862. 
(2> Where, however, the settlor 
conveyed property in irrevocable 
trust, income to be paid to him dur¬ 
ing his life, with remainder to chil¬ 
dren, before passage of the amend¬ 
ment, property could not he consid¬ 
ered part of settlor's grross estate, 
for estate tax purposes, notwith¬ 
standing settlor died after passage 
of amendment. 

U.S.—Pierce v. Clauson, D.C.Me., 21 
P.Supp. 259. 

55. U.S.—Saltonstall v. Saltonstall, 
Mass., 48 S.Ct. 225, 276 U.S. 260, 72 
UEd. 665. 

Mich.—^In re Kutsche’« Estate, 256 
N.W. 686, 268 Mich. 659. 

56. U.S.—^Handy v. Delaware Trust 
Co., Del., 52 S.Ct 371, 285 U.S. 352, 
76 DEd. 793—Heiner v, Donnan, 
Pa, 52 S.Ct 358, 285 U.S. 312, 76 
t..Ed. 772. 

Guinzburg v. Anderson. C.C.A.N. 

T. , 64 P.2d 629, certiorari denied 
Anderson v. Guinzburg, 52 S.Ct 
410, 285 U.S. 563, 7*6 LuEd. 943. 


Stoltze V. Willcuts, D.C.Minn., 4 
P.Supp. 486, affirmed. C.C.A., Will- 
cuts V. Stoltz, 73 P.2d 868. 

Ill.—^People V. Polhemus, 10 N.E.2d 
966, 367 Ill. 185. 

57. Ill.—People V. Polhemus, supra 
57.5 U.S.—Central Hanover Bank & 
Trust Co. V. Kelly, N.J., 63 S.Ct. 
945. 319 U.S. 94, 87 L.Ed. 1282— 
Salomon v. State Tax Commission 
of New York. N.T.. 49 S.Ct 192, 
278 U.S. 484, 73 L.Ed. 464. 

57.10 U.S.—Salomon v. State Tax 
Commission of New York, supra 
Particular times of valuation 

(1) At death of settlor of trust 

U.S.—Central Hanover Bank & Trust 

Co. V. Kelly, N.J., 63 S.Ct 945, 
319 U.S. 94, 87 L.Ed. 1282. 

Mont,—^In re Kohrs' Estate, 199 P.2d 
856, 122 Mont 145, 6 A.L.R.2d 1046. 

(2) Date of transfer inter vivos 
in contemplation of death. 

N.J.—Renwick v. Martin, 10 A.2d 
293, 126 N.J.Eq. 564. 

57.15 U.S.—^Heitsch v. Kavanagh, 
C.A,Mich., 200 P.2d 178, certiorari 
denied 73 S.Ct 829, 345 U.S. 939, 
97 L.Ed. 1365. 

G-ift and estate taxes 
The fact that there are differences 
of considerable amount between gift 
taxes and estate taxes does not re¬ 
sult In the taking of property with¬ 
out due process of law. 

U.S.—^Heitsch v. Kavanagh, supra. 

57.20 Conn.—Parlato v. McCarthy, 
69 A.2d •648, 136 Conn. 126. 

Mass.—Weingartner v. Town of 
North Wales, 101 N.E.2d 132, 327 
Mass. 731, 26 A.L.R.2d 918. 

57.25 U.S.—Horwitt v. Horwitt, D. 

C.Conn., 90 P.Supp, 528. 

Del.—Wilmington Trust Co. v. Cope¬ 
land, 94 A.2d 703. 

N.Y.—In re Ryle's Estate, 10 N.Y.S. 
2d 697, 170 Misa 450, modified on 
other grounds 12 N.Y.S.2d 337, 171 
Misc. m. 

57.30 Mass.—^Merchants Nat Bajik 
of IBoston V. Merchants Nat Bank 
of Boston, 62 N.E.2d 831, 318 Mass. 
563. 


57.35 Beneficiaries of inter vivos 
trust and insurance 
Mass.—Merchants Nat. Bank of Bos¬ 
ton V. Merchants Nat Bank of 
Boston, supra. 

58. U.S.—Chase Nat. Bank of City 
of New York v. U. S., Ct.Cl., 49 
S.Ct. 126, 278 U.S. 327, 73 LEd. 
405, 63 A.L.R. 388. 

U. S. Trust Co. of New York v. 
C. I. R„ C.C.A.2, 98 P.2d 734, af¬ 
firmed U. S. Trust Co. of New York 

V. Helvering, 59 S.Ct 692, 307 U.S. 
67, 83 L.Ed. 1104—^Bank of Amer¬ 
ica Nat Trust & Savings Ass’n v. 
Commissioner of Internal Revenue, 
C.aA., 90 P.2d 981. 

Sampson v. U. S., D.C.Mass., 1 
P.Supp. 95. 

CoQOgTess has power to make statute 
retroactive 

U.S.—Scott V. Commissioner of In¬ 
ternal Revenue, C.CJL, 69 P.2d 444, 
92 A.L.R. 631. 

Question **mooted by counsel, but not 
decided’’ 

U.S.—^Prick V. Lewellyn, D.C.Pa,, 298 
P. 803, affirmed Lewellyn v. iVick, 
45 S.Ct 487, 268 U.S. 238, 69 LEd. 
934. 

Effect of assignment 
A provision in the revenue act 
requiring, for tax purposes, the in¬ 
clusion in gross estate of amount 
recoverable hy all beneficiaries other 
than the estate in excess of forty 
thousand dollars, as insurance under 
policies taken out by deceased on 
his own life, is not unconstitutional 
as depriving beneficiary of property 
without due pmcess of law, notwith¬ 
standing insured may have assigned 
policies to beneficiaries and sur¬ 
rendered right to change beneficiaries, 
U.S.—Bailey v. U. S., Cta., 27 P. 
Supp. 617. modified on other 
grounds 30 P.Supp. 184, certiorari 
dismissed 60 S.Ct 1107, 311 H.S. 
721, 85 L,Ed. 470. 

Bight to chaaige bensllciary 

The statute taxing proceeds of 
life policies as part of a decedent’s 
estate does not violate due process 
as applied to policies which are 
taken out prior to j}assage of the 
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ti the gross estate interests created prior to the 
enactment of the statute but subject to the tax be¬ 
cause of their contingent nature.^® Howe\^er, a 
statute requiring the inclusion in the gross estate 
of amounts receivable by named beneficiaries as in¬ 
surance, for which premiums are furnished by the 
decedent, is invalid as applied to policies given to 
the beneficiaries prior to the enactment of the stat¬ 
ute, without the reservation of any interest or power 
therein and on which decedent paid no premiums 
thereafter.5^-^ .A statute imposing an inheritance 
tax on nonresidents of the United States at a high- 
er rate than that imposed on residents is not viola¬ 
tive of due process.^® Even though statutes impos¬ 
ing an estate penalty tax make provision for dis¬ 
tribution to towns of the penalty tax actually col¬ 
lected, a town is not deprived of its property in 
violation of the state or the federal constitution 
by the action of a board in compromising the state’s 
claim against an estate and agreeing to waive the 
penalty tax.®^-® An inheritance tax may not be 
measured in part by property comprising the estate 
of another.^^*^^ 

Exemptions and deductions. The fact that a stat¬ 
ute granting exemptions from inheritance taxation 
operates retrospectively does not constitute a denial 
of due process,®^ and where an exemption is with¬ 
drawn as to a tax imposed on the privilege of suc¬ 
cession before the privilege is fully exercised, there 
is no invasion of the due process dause.®^*® On the 
other hand, a revocation of exemptions with re- 
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spect to past transactions is violative of due proc- 
ess.®2 A provision against a deduction of federal 
taxes paid in valuing the estate subject to the state 
tax does not violate due process,®^ It has been 
held, however, that a failure to permit a deduction 
of the amount of inheritance or transfer tax exacted 
by another state constitutes a denial of due proc¬ 
ess,®^ A statute providing that there shall be im¬ 
posed on the transfer of the net estate of every per¬ 
son, who at the time of his death was a resident 
of the state, a tax equal to the maximum credit al¬ 
lowable to the estate of such decedent against the 
federal estate tax imposed with respect thereto, 
does not violate due process of law.®^-® Where it 
is not a promulgation of new law but rather a 
declaration of the law as it had previously existed, 
a statute precluding any deduction of a claim against 
an estate which has as its consideration a release 
of dower does not deny due process of law.®^-^® 

Jurisdiction, A state cannot constitutionally im¬ 
pose an inheritance or succession tax where it is 
without jurisdiction, for this w'ould constitute a tak¬ 
ing of property without due process of law,®® The 
due process clause does not deprive the federal 
government of jurisdiction to levy an estate tax 
on stocks, bonds, or other securities of a nonresi¬ 
dent decedent where such securities or evidence 
thereof are physically present in the United 
States,®® and the Fourteenth Amendment does not 
prevent a state from imposing an inheritance tax 


statute and which, reserve a right 
to change the designated henefleiary* 
Ky.—^Dumesnil v. Reeves, 142 S.’W'.2d 
132, 283 Ky. 6S3. 

sa. U.S.—Binney v. Long, Mass., 57 
S.Ct 20S, 2SS U.S. 280, 81 L.Ed. 
230. 

6a.5 U.Sw—Kohl V. U. S,. D.C.Wis., 
128 F.Supp. 902. 

eo. Hawaii.—Hawaiian Trust Co. v. 
Smith, 31 Hawaii 196, followed in 
Davies v. Smith, 31 Hawaii 211. 
60.5 Conn.—Town of Darien v. 
State, 106 A.2d 181, 141 Conn. 336. 

60.10 Lia,—Succession of Wiener, 14 
So.2d 475, 203 La 649, appeal dis¬ 
missed Flournoy v. Wiener, 64 S. 
Ct 648, 321 U.S. 253, 88 L.Ed. 708. 

€1. Tenn.—Bank of Commerce & 
Trust Co. V. McLemore, 35 S.W. 
2d 81, 162 Tenn. 137. 

Exemptions from taxation generally 
as denial of due process see su¬ 
pra S 649. 

Proxmrty on which Inheritance tax 
has heea paid withia certain time 
Tenn.—^Bank of Commerce & Trust 
Co, v. Md^emore, supra 

6L5 Colo.—People ex rel. Rogers 


V. Waterman's Estate, 116 P.2d 
204, 108 Colo. 263. 

62. Reciprocity exemption as to per¬ 
sonalty 

N.T.—City Bank Farmers’ Trust Co. 
V. New Tork Cent. R. Co., 170 N.K 
489, 253 N.Y. 49, 69 A,L.R. 940. 

63 . U.S.—Stebbins v. Riley, Cal., 45 
S.Ct 424, 268 U.S. 137, 69 L.Ed. 
884. 44 A.L.R. 1454. 

Conn.—^Watrous v. Connelly, 105 A. 

2d 654, 141 Conn. 257. 

Or.—In re Lewis’ Estate, 86 P.2d 
1032, 160 Or. 486. 

64 . U.S.—Frick v. Commonwealth 
of Pennsylvania Pa., 46 S.Ct 603, 
268 U.S. 473. 69 L.Ed. 1058, 42 
A.L.R 316. 

N.T.—In re Scott’s Estate, 222 N. 

Y.S. 515, 129 Misc. 625. 

645 N.Y.—In re Thalmann’s Estate, 
32 N.Y.S.2d 696. 177 Misc. 1055. 
64.10 U.S.—^Adriance v. Higgins, D. 
C.N.Y., 30 F.Supp. 70, affirmed, C. 
C.A.. 113 F.2d 1013. 

65 . U.S.—Rhode Island Hospital 

Trust Co. V. Doughton, N.C., 4$ S. 
Ct 256. 270 U.S. 69, 70 LEd. 476, 
43 A.L.R. 1374. 

61 C.J. p 1614 note 84, 
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Power of appointment 
An inheritance tax statute, in so 
far as it purports to tax the exer¬ 
cise in a will of a power of appoint¬ 
ment created by a nonresident, vio¬ 
lates the due process clause, 

U.S.—^Wachovia Bank & Trust Co. v. 
Doughton, N.C., 47 S.Ct 202, 272 
U.S. 667. 71 L.Ed. 413. 

Conn.—^McMurtry v. State, 151 A. 

252, 111 Conn. 594. 

Proceedings to fix contxibnticm to 
estate tax 

The surrogate’s court has juris¬ 
diction of proceeding to fix contril>u- 
tlons to federal estate tax by non¬ 
resident beneficiaries of gifts made 
by decedent before his death, 
agralnst contention that fixation of 
such liabilities would constitute un¬ 
constitutional deprivation of donees’ 
property and denial of due process 
of law. 

N.Y.—In re Buckman’s Estate, 60 N. 
Y.S.2d 201, 183 Misc. 1. 

Ga. U.S.—^Burnet r. Brooks, 53 S.Ct 
457, 288 U.a 378. 77 LEd. 844. 86 
A.L.R. 747. 

35’irst Nat Bank v. Commission¬ 
er of Internal Revenue, C.CJL, 63 
F.2d 685. 
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on intangibles within its borders, owned by a property within the state, whether belonging to de¬ 
citizen of a foreign country.®®-® ceased residents or nonresidents, and on intangible 

A state may, consistently with due process, im- property belonging to deceased residents or nonresi- 

pose an inheritance or succession tax on tangible dents,®'^ and, as discussed in the C.J.S. title Taxa- 


66-5 Ohio.—^In re Chennell’s Estate, 

1 Ohio Supp. 392. 

67. U.S.—^Nevin v. Martin, D.C.N.J., 
22 P.Supp. 836, affirmed 59 S.Ct 
1046, 307 U.S. 615, 83 L.Ed. 1497. 
Itttaixglhles subject to tax In state 
of domicile 

(1) Bonds. 

La.—Succession of Rosenthal, 112 
So. 525, 163 La. 673, error dismiss¬ 
ed Tannenbaum v. O’Neill, 48 S. 
Ct. 337, 276 U.S. 605, 72 L.Ed. 727. 

(2) Credits, bonds, and notes. 

XJ.s.—^Baldwin v. State of Missouri, 

Mo., 60 S.Ct 436, 281 U.S. 586, 78 
L.Ed. 1056, 72 A.L.R. 1303. 

(3) Partner's interest in limited 
partnership. 

U.S.—Blodgett V. Silberman, Conn., 
48 S.Ct 410, 277 U.S. 1, 72 L,Ed. 
749. 

(4) United States bonds and cer¬ 
tificates of indebtedness. 

XJ.s.—Blodgett V. Silberman, supra. 

(5) Federal reserve notes- 

U.S.—Pearson v. McGraw, Or., 60 
S.Ct 211, 308 U.S. 313, 84 L.Ed. 
293. 

Property taxable at actual situs aud 
not in state of domicile 

(1) Coins and bank notes. 

U.S.—Blodgett V. Silberman, Conn., 
48 S.Ct 410, 277 U.S. 1, 72 L.Ed. 
749. 

(2) Pictures on loan to museum. 
U.S.—City Bank Farmers' Trust Co. 

V. Schnader, Pa., 55 S.Ct. 29, 293 
U.S. 112, 79 L.Ed. 228. 

Measure of tax 

(1) A statute adopting as a meas¬ 
ure of the tax the proportion which 
the specified local property bears to 
the entire estate of a nonresident 
decedent is not violative of due 
process. 

U.S.—^Maxwell v. Bugbee, N.J., 40 
act. 2, 250 U.S. 625, 63 L.Ed. 1124. 

(2) A Similar statute adopting as 
the measure the proportion which 
the local property bears to all of 
the property of decedent, except real 
property situated and tangible per¬ 
sonal property having an actual si¬ 
tus outside the state, has also been 
sustained as not constituting a de¬ 
nial of due process, 

N.TT.—In re Lagergren’s Estate, 11 
N.B.2d 722, 276 N.T. 184. 

(3) The Wisconsin statute impos¬ 
ing an emergency tax of 30 per cent 
on inheritances in addition to the 
normal inheritance tax and the es¬ 
tate tax of SO per cent of the basic 
federal estate tax subject to credit, 
which was not apportioned to prop¬ 
erty within the state, less all es¬ 


tate, inheritance, etc., taxes paid to 
xny state, is invalid so far as it is 
measured by tangible property out¬ 
side Wisconsin. 

U.S.—Treichler v. State of Wiscon¬ 
sin, Wis., 70 S.Ct. 1, 338 U.S. 251, 
94 L.Ed. 37. 

Probate of will in another state 
does not deprive the domiciliary 
state of its right to tax so as to 
make an attempt to do so violative 
of due process. 

U.S.—^Nevin v. Martin, D.C.N.J., 22 
P.Supp. 836, affirmed 59 S.Ct. 1046, 
SOT U.S. 615, 83 L.Ed. 1497. 

Shares of stock 

(1) The former rule, established 
by the United States supreme court, 
was to the effect that shares of 
stock could, consistently with due 
process, be subjected to a death 
transfer tax by one state only, and 
that the situs for succession tax 
purposes of shares of stock, not so 

I used in a state other than that of the 
owner’s domicile as to give them a 
I situs analogous to the actual situs 
j of tangible property, was at the 
I domicile of the owner rather than 
at the home of the corporation. 
U.S.—^First Nat Bank v. State of 
Maine, Me., 52 S.Ct 174, 284 U.S. 
312, 76 L.Ed. 313, 77 A.L.II. 1401. 
Conn.—^Appeal of Silberman, 134 X. 
778, 105 Conn. 192, affirmed in part 
and reversed in part on other 
grounds Blodgett v. Silberman, 48 
S.Ct 410, 277 U.S. 1, 72 L.Ed. 749. 
Ky.—^Zahn’s Ex’r v. State Tax Com¬ 
mission, 47 S.W.2d 925, 243 Ky. 
167. 

La.—Succession of Rosenthal, 112 
So. 525, 163 La. 673, error dis¬ 
missed, Tannenbaum v. O’Neill, 48 
S.Ct 337, 276 U.S. 605, 72 L.Ed. 
727. 

(2) It was held that a tax on the 
transfer of the stock of a nonresi¬ 
dent decedent was not a death duty, 
and such a tax did not fall within 
this prohibition. 

U.S.—First Nat Bank v. State of 
Maine, Me,, 52 S.Ct 174, 284 U.S. 
312, 76 L.Ed. 313, 77 A.L.R. 1401. 

(3) A statute imposing an inheri¬ 
tance tax on shares of stock owned 
by nonresidents in foreign corpora¬ 
tions doing business and owning 
property in the state is violative of 
due process. 

U.S.—Rhode Island Hospital Trust 
Co. V. Doughton, N.C., 46 S.Ct 
256, 270 U.S. 69, 70 L.Ekl. 475. 
Ariz.—^Bardon v. Hubbs, 246 P. 770, 
30 Ariz. 307. 

(4) On the other hand, there is 
, authority to the effect that the 
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shares of stock in a domestic cor¬ 
poration represent the interest of 
their owner in the corporation itself, 
and the property interest so repr©-* 
sented is so far localized in the 
state that the state has jurisdiction 
thereof for inheritance tax purpos¬ 
es without violation of the due proc¬ 
ess clause, notwithstanding the non¬ 
residence of their owner. 

Minn.—In re Lund’s Estate, 236 NW 
626, 183 Minn. 368. 

Ohio.—Guaranty Trust Co. of New 
York V. State, 172 N.E. 674, 3$ Ohio 
App. 45. 

(5) A state could impose an in¬ 
heritance tax on transfer by will of 
stock in domestic corporation owned 
by decedent who was nonresident of 
United States, where stock certifi¬ 
cates were physically present in 
state. 

Cal.—In re McCreery’s Estate, 29 P. 
2d 186, 220 CaL 26. 

(6) In a later supreme court case, 
overruling First Nat. Bank v. State 
of Maine, supra, it has been held 
that where testator died domiciled 
in New York and at the time of his 
death owned shares of stock of a 
Utah corporation represented by 
certificates in his possession in New 
York, Utah was not restrained by 
the Fourteenth Amendment from 
subjecting the transfer of shares to 
an inheritance tax, since Utah had 
power over transfer of stock by cor¬ 
poration, and freedom of transfer, 
if any, stemmed from Utah law. 
U.S.—State Tax Commission of Utah 

V. Untermyer, Utah, 62 S.Ct 1164, 
316 U.S. 645, 86 L.Ed. 1729—State 
Tax Commission of Utah v. Al¬ 
drich, Utah, 62 S.Ct. 1008, 316 V.S. 
174, 86 L.Ed. 1358, 139 A.Ia.R. 1436. 

Trusts 

(1) Taxation by state in which 
donor was domiciled at time of his 
death of revocable trust held by 
nonresident trustee, which had been 
set up by donor at time when he 
was domiciled outside of state did 
not violate the Fourteenth Amend¬ 
ment, since not the property, but 
the succession to title and beneficial 
enjoyment of property which took 
place by reason of death of donor, 
was taxed. 

N.J.—Kings County Trust Co. r. 
Martin, 2 A.2d 187, 121 N.J.I*aw 
290. 

(2) Where resident of Kansas 
executed a trust agreement which 
she had no power to revoke or mod¬ 
ify, and surrendered to trustee In 
Missouri exclusive possession and 

I management of trust, aud trust as- 
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tion, § in6, a snccession tax with respect to in¬ 
tangible personal property is not limited to the 
state of decedent’s domicile, although for a time 
it was held that such a tax could be imposed only 
by the state where decedent was domiciled at the 
time of his death. An inheritance tax on tangible 
property located in some other state, even though 
deceased’s residence at the time of his death was 
within the state, is a denial of due process.®^ An 
estate or inheritance tax on intangible property may 
validly be imposed by a state of which decedent 
owner was not a resident where it has dominion 
over the tangibles or persons whose relationships 
are the source of the intangible property or where 
it has extended benefits or protection to the in¬ 
tangible property.®*'® In accordance with the 
former rule that a succession tax could be imposed 
with respect to intangible personal property only by 
the state where decedent was domiciled at the time 
of his death, an inheritance tax on the intangible 
property of a deceased nonresident was a denial of 
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due process.®^ The threatened collection of inherit¬ 
ance and succession taxes in two different states 
based on conflicting determinations as to the domi¬ 
cile of decedent is not a threat to deprive an execu¬ 
tor of property without due process of law.®®-® In 
view of the due process clause, a state inheritance 
tax cannot be collected extra-territorially.^® 

Notice and hearing. Some cases consider an in¬ 
heritance tax unconstitutional as a deprivation of 
property without due process if the persons interest¬ 
ed are not entitled to notice and an opportunity to 
be heard as to the valuation of the property on 
which the amount of the tax depends but other 
cases contain the suggestion that no notice or op¬ 
portunity to be heard is necessary, since the tax is 
not one on property, and hence does not take prop¬ 
erty of the persons interested without due process 
of law but merely imposes a condition on their right 
to acquire it .^2 process is accorded where there 
is a provision for the giving of notice and an op¬ 
portunity to be heard to all persons interested;^® 


sets were invested in Missouri over 
a period of about eleven years and 
until trustor’s death, and all trust 
transactions were had and all pa¬ 
pers relatingr thereto were kept in 
Missouri, and all earnings were I 
made and all taxes were paid solely 
in Missouri, Kansas could not im- J 
ix)se an inheritance tax on the trust 
assets, without violating due process 
of law in violation of Fourteenth 
Amendment, 

Kan.—Russell v. Cogswell, 98 P.2d 
179, 151 Kan. 14, opinion supple¬ 
mented 101 P.2d 361, 151 Kan. 793. 

"fax by foreign country 

The fact that a foreign country 
has also imposed an inheritance tax 
on the intangibles of deceased resi¬ 
dent of the state does not cause the 
placing of tax thereon by the state 
to be violative of due process. 

Or.—In re Klose’s Estate, 34 P.2d 
636, 147 Or. 512. 

ea. U.S.—^Prick V. Commonwealth 
of Pennsylvania, Pa., 46 S.Ct. 603, 
268 tr.S. 473, 69 L.Ed. 1058, 42 
A,Li.R, 316. 

Or.—In re Hayes* Estate, 8$ P.2d 
424, 161 Or. 1, rehearing denied 87 
P.2d 766, 161 Or. 1, reversed on 
other grounds 6p S.Ct. 211, 308 U. 
S. 313, 84 L,Ed, 293. 

Pa.—Commonwealth v, Presbyterian 
Hospital in Philadelphia, 134 A. 
427, 287 Pa. 49. 

Xhterest In lands in foreign state 

(1) A state may not, consistently 
within the Fourteenth Amendment, 
subject interest of one of its resi¬ 
dents in lands of foreign state to in¬ 
heritance 

Mich,—In re Stahl's Estate, 54 N.W. 
2d 691. 334 Mich. 380. 


(2) Where resident of Michigan 
who was beneficiary of trust of Il¬ 
linois lands possessed all attributes 
of an owner of fee except power to 
sign instruments of conveyance, and 
as to such, had power to direct con¬ 
veyance by trustee, resident had in¬ 
terest in land in Illinois of such 
character as not to be subject to 
Michigan inheritance tax in view of 
Fourteenth Amendment to federal 
constitution. 

Mich.—In re Stahl’s Estate, supra. 
68.5 XJ.S.—State Tax Commission v. 

Aldrich, Utah, 62 S.Ct. 1008, 316 

U.S. 174, 86 L..Ed. 1368, 139 A.L..R. 

1436. 

Trust of intangibles 

(1) The doctrine that the Four¬ 
teenth Amendment precludes the 
taxation of any interest in the same 
intangible in more than one state 
does not prevail to the extent of 
precluding imposition of transfer 
taxes on property held in trust in 
one state subject to power of trus¬ 
tor, domiciled in another state, to 
make testamentary disposition there¬ 
of. 

U.S.—Curry v. McCanless, Tenn., 59 

S.Ct, 900, 307 U.S. 357, 83 Li.Ed. 

1339. 123 A.U.R. 162. 

(2) Where Tennessee resident 
created trust of intangibles in Ala¬ 
bama, vesting legal title and limited 
powers of control in Alabama trust 
company as trustee, but reserved 
right to control trustee’s action, to 
compel payment of life income, and 
to dispose of the property by will, 
and left will bequeathing the prop¬ 
erty to the same company in trust, 
the Fourteenth Amendment did not 
relieve the company from paying 
Alabama transfer tax on the intangi- 
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bles, and did not deprive Tennessee 
of power to impose transfer tax on 
the intangibles. 

U.S.—Curry v. McCanless, supra. 
69. Ohio.—Guaranty Trust Co. of 
New York v. State, 173 N.E. 674. 
36 OhioApp. 45. 

Baason for rttle 

“This transfer, the taxable event, 
occurred at the decedent’s domicile 
outside this state. A tax thereon 
would offend the guaranty of due 
process.” 

N.Y.—In re Ltagergren’s Estate, 11 
N.E.2d 722, 724. 276 N.Y. 184, 

69.5 U.S.—Riley v, Worcester Coun¬ 
ty Trust Co., C.C.A.Mass,, 89 F. 
2d 59, affirmed 58 S.Ct 185, 302 U. 
S. 292, 82 L.Ed. 268. 

TO. N.Y.—State of Colorado v, Har^ 
beck, 133 N.E. 357. 232 N.Y. 71. 

71. Iowa.—^Ferry v. Campbell, 81 N. 
W. 604, 110 Iowa 290. 50 UR.A. 
92. 

N.Y.—In re McPherson, 10 N.E. 685. 
104 N.Y. 306, 58 Am.R. 502. 

72 . Va.—Commonwealth v. Carter, 
102 S.E. 58. 126 Va. 469. 

61 C.J. p 1615 note 87. 

Opport n nity to test validity 
All that Is essential in an Inher¬ 
itance tax law • to constitute due 
process is that the taxpayer be af¬ 
forded an opportunity to contest its 
validity, and to show that it is an 
illegal exaction before it is enforced 
or his liability therefor is irrevoca¬ 
bly fixed. 

Va.—Commonwealth v. Carter, su¬ 
pra. 

73. Cal.—^Trippet v. State, 86 P. 

1084, 149 621, 8 L..R.A.,N.S., 

1210. 


16AC.J.S.—63 
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and the fact that no notice is accorded to heirs, 
legatees, or devisees does not deprive them of their 
properly without due process where there is a pro¬ 
vision for notice to executors or administrators.*^^ 
Although no original right to a notice or hearing 
is given, due process is held to be sufficiently secured 
where those interested have a subsequent legal rem¬ 
edy to prevent the collection or exaction of the tax 
if it is excessive or unlawful.*^^ The issuance of a 
distress warrant and levy on, and sale of, property 
for the collection of inheritance taxes directly from 
the beneficiary, without formal notice and hearing, 
is not violative of due process of law.*^^*5 

Refunds, A statute providing for the refund of 
inheritance taxes is not invalid as a denial of due 
process of law, since there is no vested right to in¬ 
heritance taxes which have been paid and distrib¬ 
uted to the state or a subdivision thereof.'^® 

§ 656. Internal Revenue in General 

The power of congress to impose taxes is, generally, 
not limited by the due process clause of the federal 
Constitution, although it applies to a federal tax statute 
which is so arbitrary and capricious as to amount to a 
confiscation of property. 


Generally speaking, the due process clause of the 
federal Constitution is not a limitation on the broad 
power of congress to impose taxes,-77 but the due 
process clause is applicable to a federal tax statute 
which is so arbitrary and capricious as to amount to 
a confiscation of property's The due process clause 
requires uniform operation of the tax on all sub¬ 
ject to it,78.5 and the only limitation on the authority 
of congress in enacting a tax is that of uniformity 
in laying the tax; that is, geographical uniformity 
throughout the United States, and not the equal ap¬ 
plication of the tax to all persons who may come 
within its operation.78.10 Within reasonable limits, 
administrative convenience and practical necessity 
will be recognized in determining the constitutional¬ 
ity of a tax statute ;70 and the current practices 
of other civilized nations, in the exercise of similar 
powers, must be considered in determining whether 
a war tax is so excessive as to be confiscatory and 
void.so 

Consistently with due process, congress may: 
Tax not only ownership, but also any right or priv¬ 
ilege that is a constituent of ownership ;87 impose a 
tax on capital stock and excess profits,Sl-S on un- 


Ga.—Martin v. Polloolc, 87 S.E. 7S3, 
144 Ga. 605. 

Me.—State v. Hamlin, 30 A. 76, 86 
Me. 496, 41 Am.S.R. 569, 26 KILA. 
632. 

N.T.—In re McPberson, 10 N.E. 685, 
104 N.Y. 306, 58 Am.R. 502. 
17otice by publication 
The assessitient of the value of 
the property is in the nature of a 
proceedingr in rem, and service of 
notice by publication will suffice as 
notice under the due process clause. 
Ga.—^Parkas v. Smith, 94 S.E. 1016, 
147 Ga. 503. 

74- Alaska.—In re Blaine's Estate, 
6 Alaska 553. 

7^ Ohio.—^Hostetter v. State, 26 
Ohio Cir.Ct 702. 

Va.—Commonwealth v. Carter, 102 
S.E. 68, 126 Va. 469.' 

75.5 Tenn.—Bergeda v. State, 167 
S.W.2d 338, 179 Tenn. 460, 144 A. 
L..R. 696. 

76. Ohio.—State ex rel. Ellsworth 
V. Hong, 200 N.E. 516. 130 Ohio 
St. 483. 

77- U.S.—Brushaber v. Union Pac. 
R. Ck)., N.T., 36 S-Ct. 236, 240 U.S, 
1. 60 L.Bd. 493, L.R.A.1917D 414, 
Ann.Cas.l9l'7B 713. 

U. S. V. Pownall, U.C.CaI., 65 
P.Supp. 147, affirmed, C.C.A.. 169 
P.2d 73, affirmed 68 S.Ct. 1294, 334 
U.S. 742, 92 UEd. 1694, rehearing 
deulbd 69 S.Ct. 11, 336 U.S. 836, 93 
389—Kingan & Co. v. Smith, 
D.C.Ind., 17 P.Supp. 217- i 


78. U.S.—^Wyeth v. Crooks, D.C.Mo., 
33 F.2d 1018. 

Kentucky Eire Brick Co. v. 
Glenn, D.C.Ky., 34 P.Supp. 35— 
Union Packing Co. v. Rogan, D.C. 
Cal., 17 P.Supp, 934—Kingan & 
Co. V. Smith, D.C.Ind., 17 P.Supp. 
217. 

Conversely, where a tax is not im¬ 
posed in such an arbitrary or ca¬ 
pricious manner as to amount to 
confiscation, there is no violation of 
the Fifth Amendment. 

U.S.—^Helvering v. National Grocery 
Co., 58 S.Ct. 932, 304 U.S. 282, 82 
L.Ed. 1346, rehearing denied 69 S. 
Ct. 56, 305 U.S. 669, 83 Lr.Ed. 434. 

Sheets v. Commissioner of In¬ 
ternal Revenue, C.C.A., 95 P.2d 727 
—^Diamond Shoe Co. v. Commis¬ 
sioner of Internal Revenue, C.C.A, 
42 P.2d 144, certiorari denied Dia¬ 
mond Shoe Co. V. Burnet, 51 S.Ct. 
34, 282 U.S. 859, 75 L.Ed. 760. 

Midvale Paper Board Go. v. U. S., 
D.C.N,T., 31 P.Supp. 851. 

Joint resolution reoLuiring informa. 

tion 

A Joint resolution requiring, for 
the purpose of protecting ‘ revenue, 
information concerning the disposi¬ 
tion of substances used in the manu¬ 
facture of distilled spirits was not 
unconstitutional as denying due 
process because of uncompensated 
duties imposed, on persons subject 
to the statute, and did not consti¬ 
tute an ^arbitrary abuse of power or 
a confiscatory measure. 

— ^U. Sd V, Di Santo, D.C.Ohio, 20 
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' P.Supp. 254, affirmed. C.C.A., 93 
P.2d 948, certiorari denied 68 S.Ct. 
829, 303 U.S. 662, 82 L.Ed. 1121. 

’ Measure of tax 

Due process of law forbids an at¬ 
tempt to measure a tax on one per¬ 
son’s property by reference to an¬ 
other's property. 

U.S.—Sampson v. U. S., D.C.Masa, 
1 P.Supp. 95. 

78.5 U.S.—^Hornell Ice & Cold Stor¬ 
age Co. V. U. S., D.C.N.T.. 32 F. 
Supp. 468. 

78.16 U.S.—^Liberty Paper Board 
Co. V. U. S., D.C.Ohio, 37 P.Supp. 
751. 

79. U.S.—^Burnet v. Wells, 53 S,Ct 
761, 289 U.S. 670, 77 L-Ed. 1439. 

80. U.S.—Towne v. McElligott, D.C. 
N.T., 274 P. 960. 

81. U.S.—Burnet v. Wells, 63 S.Ct 
761, 289 U.S. 670, 77 L.Ed. 1439. 

81.5 U.S.—^Helvering v. Lerner 
Stores Corp. (Md.), Md., 62 S.Ct 
341^ 314 U.S. 463, 86 L,Ed, 343. 

Green Springs Dairy, Inc. v. C. 
I. R., C.A.4, 208- P.2d 471—Prime 
Securities Corp. v. U. S., C.C.A 
Mich., 119 F-2d 939—Briggs-Darby 
Const Co. V. C. I. R., G.C.ATex. 
119 P.2d 89—^New Jersey Worsted 
Mills V. Gnichtel, C.G.AN.J., 116 
P.2d 338, certiorari denied 61 S.Ct 
828, 312 U.S. 709, 85 L.Ed. 1141— 
( Rochester Gas & Electric Corp. v. 
McGowan, C.C.A.N.Y., 116 F,2d 953, 
Liberty Paper Board Co. v. U. S., 
D,C.Ohio, 37 P.Supp. 751—U. B. 
Steel Products Co. v. U. R, D.C 
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distributed profits, on oleomargarine,81‘15 q^i 

personal holding companies,^^-20 on processing,82 or 
on the occupation of gambling ;82.6 adopt means 
reasonably calculated to prevent avoidance of a 
tax;83 fix the situs of intangibles where physical 
evidences thereof are situated ;84 make a reasonable 
classification of taxpayers,85 or profits to be taxed 
and deductions to be allowed ;86 make certain ex¬ 
emptions,8^-5 such as banks and trust compa¬ 
nies,preferred stock of national banks owned 
by a federal agency,88*'i5 or Indian lands ;86.20 ex¬ 
empt the citizens of a territory from the application 
of a statute imposing internal revenue taxes ;8" 
make a tax statute retroactive as to uncompleted 
transactions ;88 and make a statute retroactive, even 


though the enforcement of tax liens before the ef¬ 
fective date of the act is prevented.®**® 

Gift tax. A federal statute imposing a gift tax 
has been held not to violate the Fifth Amend- 
ment88.io ^ statute imposing a tax on gifts inter 
vivos is not invalid under the due process clause 
because of its graduation and exemption features;®® 
but it is arbitrary and invalid under such clause 
in so far as it applies to gifts fully consummated 
prior to the date it takes eftect.®^^ Where a husband 
and wife make a gift of property held in community, 
imposing a gift tax on the wife's interest in the 
community against the husband does not deprive him 
of due process of law.®®*® 


N.J., 36 P.Supp. 3G8—Servel, Inc.. 
V. U. S., Ct.Cl,, 35 P.Supp. 466. 
certiorari denied General Motors 
Corp. V. U. S., 61 S.Ct. 825. 312 
U.S. 708, 85 Li.Ed. 1140, rehearing 
denied 62 S.Ct. 52, 314 U.S. 708, SC 
Lf.Ed. 565, certiorari denied Unit¬ 
ed Motor Service v. U. S.. 61 S.Ct. 
825. 312 U.S. 708. 85 L.Ed. 1140, 
rehearing denied 62 S.Ct. 52, 314 
U.S. 708, 86 UEd. 565—Stanolind 
Oil & Gas Co. V. Jones, U.C.Okl., 
34 P.Supp. 965, affirmed, C.C.A., 
122 P.2d 936—Lake Terminal R. 
Co. V. U. S., B.C.Ohio, 34 P.Supp. 
963—^Universal Exploration Co. v. 
Davis, D.aAla,. 34 P.Supp. 96— 
Kentucky Pire Brick Co. v. Glenn, 
D.C.Ky., 34 P.Supp. 35—^Isthmian 
S. S. Ca V. U. S., D-CDel., 33 P. 
Supp. 1007—^Hornell Ice & Cold 
Storage Co. v. U. S.. D.C.N.T., 32 
P.Supp. 468—^Midvale Paper Board 
Co. V. U. S.. D.C,N,Y.. 31 P.Supp, 
851—^Rosofl Tunnel Corp, v. Hig¬ 
gins, D.C.N.T., 28 P.Supp. 880. | 

81.10 U.S.—Helvering v. Northwest 
Steel Rolling Mills, 61 S.Ct, 109, 
311 U.S. 46, 85 L.Ed. 29. 

Poley Securities Corp. v. C. L R., 

C. aA.8, 106 P.2d 731. 

Bast Ian Bros. Ca v. McGowan. 

D. C.N.T., 32 P.Supp. 93, affirmed, 
aCA., 113 F.2d 489, certiorari de¬ 
nied 61 S.Ct. 142, 311 U.S. 702, 85 
L.Ed. 465. 

81.15 U.S.—^McCray v. U. S., Ohio, 
24 S.Ct 769, 195 U.S. 27, 49 L,Ed. 
78, 1 Ann-Cas. 561. 

Butler V. Kavanagh, D.C.Mich., 
64 P.Supp. 741. 

81.20 U.S.—^Morris Inv. Corp. v. C. 
I. R., C.C.A.3, 134 P.2d 774, certio¬ 
rari denied 64 S.Ct. 43, 320 U.S. 
743, 88 D.Bd. 440—^Poley Securi¬ 
ties Corp. V, C, L R., G.C.A-8, 106 
F.2d 731. 

Noteman v. Welch, D.C.Masa., 
26 P.Supp. 437, affirmed, C,C.A, 
108P.2d 206. 

82. U.S.—Cincinnati Soap Co. v. U. 
S., Neb., 57 S.Ct. 764, 301 US. 
308, 81 UBd. 1122. 


lia Croix v. U. S., D.C.Tenn., 
11 P.Supp. 817, appeal dismissed, 
C.C.A., 85 F.2d 569—F. G. Vogt & 
Sons V. Rothensies, D.C.Pa, 11 F. 
Supp. 225. 

82.5 U.S.—U. S. V. Kahriger, Pa., 
73 S.Ct. 510, 345 U.S. 22. 97 L.Ed. 
754, rehearing denied 73 S.Ct. 778, 
345 U.S. 931, 97 L.Ed. 1360. 

•U. S, V. Smith. D.CCal., 166 F. 
Supp. 9. 

83. U.S.—^Helvering v. City Bank 
Farmers Trust Co., 56 S.Ct 70, 206 
U.S. 85, 80 L.Ed. 62, rehearing de¬ 
nied 66 S.Ct 303, 296 U.S. 664. 80 
L.Ed. 473. 

84. U.S.—First Nat. Bank v. Com¬ 
missioner of Internal Revenue, C. 
C.A., 63 F.2d 685. 

85. U&—Barclay & Co. v. Edwards, 
N.T., 45 S.Ct. 348, 267 U.S. 442, 
69 LEd. 703. 

Morris Inv. Corp. v. C. I. R., 
C.C.A3, 134 P.2d 774, certiorari 
denied 64 S.Ct. 43, 320 U.S. 743, 88 
L.Ed, 440—Stewart v. Commission¬ 
er of Internal Revenue, C.C.A., 52 
P.2d 17, affirmed Shearer v. Bur¬ 
net 62 S.Ct 332, 285 U.S. 228, 76 
L.Ed. 724. 

Liberty Paper Board Co, v. U. 
S., D.aOhio, 37 F.Supp. 761. 
Precise equality of taxation is not 
required of congress under the gen¬ 
eral requirement of due process of 
law in taxation. I 

U.S.—La Belle Iron Works v. U. S., 
Ct.Cl., 41 S.Ot 528, 256 U.S. 377, 65 
L.Bd. 998. 

86. U.S,—Cohn V. U. S., CtCL, 23 P. 
Supp. 534. 

86.5 U.S.—U. S. V. Kahriger, Pa., 73 
S.Ct 510, 346 US. 22, 97 UBd, 
754, rehearing denied 73 S.Ct 778, 
345 U.S. 931, 97 L.Ed. 1360. 

Noteman v. Welch, D.C.Mass-, 
26 P.Supp. 437, affirmed, CCA,, 10S 
F.2d 206. 

88.10 US.—^Noteman v, Welch, su¬ 
pra. 

86.15 US.—^Maricopa County, Ariz. 
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V. Valley Nat. Bank of Phoenix. 
Ariz.. 63 S.Ct 537, 318 US. 357, 87 
L.Ed. 834. 

86.20 U.S.—^U. S. V. Ferry County, 
D.CWash., 24 P.Supp. 399. 
Divesting by due process 

The Indian tax exemption provid¬ 
ed in trust patent in which the 
United States agreed to hold land 
thereby allotted to an Indian for a 
period of twenty-five years in trust 
and thereafter to convey the land 
by patent in fee was not excepted 
from constitutional guaranty of pro¬ 
tection, and an Indian's vested right 
to exemption, under trust patent, 
from tax on allotted lands can be di¬ 
vested only by due process of law. 
US.—U S. V. Ferry County, supra. 

87. US.—^Puerto Rico Coal Co. v. 
Edwards. D.C.N.T., 275 F. 164, er¬ 
ror dismissed 43 S.Ct. 358, 261 
Ua 625, 67 UEd. 383. 

SB. ua—Consolidated Utilities Co. 
V. Commissioner of Internal Rev¬ 
enue, C.CA.Ga., 84 F.2d 548. 
Retroactive repeal of statute limit., 
lug time for ooUecstiOBi of taxes 
US.—Simmons Mfg. Co. V. Routzahn, 
CCA-Ohio, 63 F.M 947, certiorari 
denied 53 aCh 695, 289 Ua 751, 
77 UBd. 149$, 

8&S US.—^Maricopa County, Aria v. 
Valley Nat Bank of Phoenix. 
Aria. 63 S.Ct 587, 318 U.a 357, 
87 UEd. 834. 

saiO U.S.—Du Pont V. Deputy, D.C 
Del.. 26 F.Supp. 773. 

89- US.—Bromley v, McCaughn, 
Pa., 60 S.Ct 46, 280 Ua 124, 74 
L.Ed. 226. 

90. US.—^Untermyer v. Anderson, 
N.T.. 48 S.Ct 353, 276 V.S, 440, 
72 UEd. 645. 

90.5 US.—Beavers v. C. I. R., C.C. 

A.Tex., 165 F.Sd 208, certiorari de- 
t nied 68 S.Ct 1017, 334 Ua Sll, 
92 IxEd. 1743. 
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Remedies and procedure. While a taxpayer must 
be accorded a hearing to afford him due process, 
tax statutes and regulations thereunder are gener¬ 
ally held adequate in this respect, even though in 
the first instance the proceedings are summary and 
administrative, without right to injunctive relief, 
and a hearing is available only at a subsequent 
stage, such as on a claim for abatement or refund 
and appeal or other review or in an independent ac¬ 
tion.®^ Due process of law is not violated by a re- 
determination of the taxes due,®2.6 even after the 
payment of a refund thereon, but before the run¬ 
ning of a statute of limitations or the execution of 
a statutory closing agreement,92.10 and without dis¬ 
closing the grounds for the additional assess- 
ment.92.15 Due process of law is not denied by a 
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statute prohibiting a refund of certain taxes paid 
after the running of Iimitations.93 Also, due pw- 
ess is not denied by a statute requiring a taxpayer 
claiming or suing for a refund of an illegal or er- 
roneous tax to show that he bore the burden of 
the tax, as there is nothing arbitrary in a re¬ 
quirement that it be shown or made certain that 
the money, when refunded, will go to the actual 
sufferer and real party in interest but an ad¬ 
ditional provision that a taxpayer who has passed 
on to another any part, no matter how minute, of a 
tax collected under an assessment already held un¬ 
constitutional, may not recover the balance, which 
he has paid to his detriment, clearly deprives him 
of property without due process of law.95 Subject¬ 
ing a taxpayer to all the ordinary processes for 


91. U.S.—^Lipke v. Lederer, Pa., 42 
S.Ct. 649, 259 U.S. 557, 66 L-Ed. 
1061. 

Sheridan Flouring- Mills v. Cas¬ 
sidy, I).C.Wyo., 17 P.Supp. 698. 

92. U.S.—^Anniston Mfg. Co. v. Da¬ 
vis, Ala., 67 S.Ct. 816, 301 U.S. 337, 
81 Lf.Ed. 1143, rehearing denied 
58 S.Ct 3, 302 U.S. 772. 82 L.Ed. 
699—Phillips v. Commissioner of 
Internal Revenue, 51 S.Ct. 608, 283 

U. S. 689, 76 DEd. 1289. 

Knox V. Great West Life Assur. 
Co., C.A,Mioh., 212 F.2d 784— 
Green Spring Dairy, Inc., v. C. I. 
R., 208 F.2d 471—Standard Oil Co. 

V. McLaughlin, C.C.A.Cal., 67 F. 
2d 111, certiorari denied 54 S.Ct. 
640, 292 U.S. 631, 78 L.Ed. 1485, 
rehearing denied 54 S.Ct. 713, 292 

U. S, 605, 78 L.Ed. 1457—Standard 
Oil Co. of California v. McLaugh¬ 
lin, D.aCal., 56 F.2d 274—Rout- 
zahn V. Tyroler, C.C.A.Ohio, 36 P. 
2d 208, certiorari denied Tyroler 

V. Routzahn, 60 S.Ct 248, 281 U.S. 
734, 74 UEd. 1149. 

Edwin Cigar Co. v. Higgins, D. 
C.N'.T., 17 P.Supp. 988—Sheridan 
Flouring Mills v. Cassidy, D.C. 
Wyo., 17 P.Supp. 698—Coletti v. 
Cassidy, D.CWyo., 12 P.Supp, 21. 
Contra, 

U.S.—Owensboro Ditcher & Grader 
Co. v. Lucas, D.C.Ky., 18 P.2d 798, 
appeal dismissed Lucas v. Owens¬ 
boro Ditcher & Grader Co., C.C.A., 
22 F.2d 1015. 

Where refunds are gratnitles 

The statutory provision for re¬ 
funds extends a gratuity to those 
dealers by whom taxes biad been in¬ 
directly paid as part of purchase 
price for goods and creates no vest¬ 
ed right requiring that jurisdiction 
be conferred on federal courts of 
actions for recovery thereof, so that 
restriction of such dealers to an 
administrative hearing on the gra¬ 
tuity is not the taking of property 
without due process. 


U.S.—Seligman's, Inc. v. U. S., D.C. 
La., 30 P.Supp. 895. 

92.5 U.S.—^New Jersey Worsted 

Mills V. Gnichtel, C.C.A.]Sr.J., 116 
P,2d 338, certiorari denied 61 S. 
Ct. 828, 312 U.S. 709, 85 L.Ed. 1141. 
Effect Of request for special assess, 
znent 

A corporation’s request for a spe¬ 
cial assessment of its excess profits 
taxes was its own voluntary invo¬ 
cation of the commissioner’s exer¬ 
cise of his exclusive discretion and 
at the same time an abandonment 
by corporation of its right to pro¬ 
ceed under the regular provisions 
of the revenue acts, including its 
right to court review of action tak¬ 
en pursuant thereto, as against con¬ 
tention that commissioner’s redeter¬ 
mination of taxes, without affording 
corporation an opportunity for con¬ 
testing it, constituted denial of a 
hearing contrary to the require¬ 
ments of procedural due process of 
law. 

U.S.—^New Jersey Worsted Mills v. 
Gnichtel, supra. 

92.10 U.S.—^NTew Jersey Worsted 
Mills V. Gnichtel, supra. 

Befoiid a dispezisatLon 

The grant of a refund through the 
instrumentality of a special assess¬ 
ment is a dispensation of the sover¬ 
eign's grace by which the taxpayer 
acquires no vested right except as 
ultimately concluded by the running 
of the period of limitations or the 
execution of a closing agreement. 
U.S.—^New Jersey Worsted Mills v. 
Gnichtel, supra. 

92.15 U.S.—^NTew Jersey Worsted 
Mills V. Gnichtel, supra, 

99« U.S.—Graham v. Goodcell, Cal., 
51 S.Ct. 186, 282 U.S. 409, 75 L. 
Ed. 415—Oak Worsted Mills v. U. 
S., Ct.Cl., 51 S.Ct. 186, 282 U.S. 
409, 75 L.Ed. 415—Taft Woolen 
Co- V. U. S., ChCl., 51 S.Ct. 186, 
282 U.S. 409, 76 L.Ed. 415—Second 
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Nat. Bank of Saginaw, Mich. r. 
U. S., CtCl.. 61 S.Ct 186. 282 U.S. 
409, 75 L.Ed. 416—Eastern Equi¬ 
ties Corporation v. U. S., Mass., 51 
S.Ct 186, 282 U.S. 409, 75 LEd. 
415—^Boston Pressed Metal Co. v.' 
U. S., CtCl., 51 S.Ct 186, 282 U.S. 
409, 75 L.Ed. 415—^Daniel Reeves, 
Inc. V. Anderson, N.Y., Si SCt 
186, 282 U.S. 409, 75 L.Ed. 415— 
Wright & Taylor v. Lucas, Ky., 51 
S.Ct 186, 282 U.S. 409, 75 LEd. 
415. 

94. U.S.—U. S. V. Jefferson Electric 
Mfg. Co., CtCl., 64 S.Ct 443, 291 
U.S. 386, 78 L.Ed. 859—American 
Chain Co. v. Eaton, Conn., 54 S. 
Ct 443, 291 U.S. 386, 78 LEd. 859 
—Routzahn v. Willard Storage 
Battery Co., Ohio, 64 S.Ct 443, 291 

U. S. 386, 78 L.Ed. 859. 

Lindner Packing & Provision Co. 

V. C. I. R., C.C.A.10, 118 P.2d 656— 
Puhrman & Forster Co. v. C I. R, 
C.C.A., 114 F.2d 863, certiorari de¬ 
nied 61 S.Ct 613, 812 U.S. 686, 85 
L.Ed. 1123—Southwestern Serum 
Co- V. C. I. R., C.C.A.10. 108 P.2d 
843, certiorari denied 60 S.Ct 976, 
310 U.S. 628, 84 LEd. 1398—Col¬ 
orado Serum Co. v. C. I. R., CUA. 
10, 108 F.2d 843. certiorari denied 
60 S.Ct 975, 310 U.S. 627, 84 L 
Ed. 1398. 

Edwin Cigar Co. v. Higgins, D. 
C.N,Y., 17 F.Supp. 988. 

“Claimant” 

The statute providing for refunds 
of processing taxes paid or collected 
under unconstitutional Agricultural 
Adjustment Act does not violate 
Fifth Amendment because of fail¬ 
ure to include in term **claimant" 
entitled to refund, purchaser pay¬ 
ing tax in increased price of proc¬ 
essed commodity. 

U.S.—^P. & F. Laboratories v* C. I. 
R., C.C.A-7, 104 P.2d 563. 

95. U.S.—Edwin Cigar Co. v. Hig¬ 
gins, D.C.N.Y., 14 FSUPP. 817. 
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the collection of a tax is not a deprivation of prop¬ 
erty without due process of law.S6 ^ federal stat¬ 
ute may validly require an employer to withhold 
from an employee a certain percentage of his salary, 
and require the employer to transmit such portion, 
together with a like portion from the employer, to 
the collector of internal revenue.^®*^ Due process 
is not denied by a statute requiring a bond to secure 
costs and expenses as a condition to the right to 
contest the propriety of a seizure.^^.io 

§ 657. Income Taxes 

a. In general 

b. Incomes subject to tax 

c. Exemptions, deductions, or credit of 

other taxes 

d. Ascertainment and reassessment 

e. Collection and enforcement 

f. Disposition of proceeds 

a. In General 

Due process of law is not violated by the imposition 
of an income tax which operates uniformly on all In- 
comes in the same class. 


The enactment of provisions for income taxes is 
governed by the due process clauses.®Due proc¬ 
ess of law provisions are not violated by imposition 
of an income tax which operates uniformly on all 
incomes in the same class,®^ and in which the classi¬ 
fication of incomes to be taxed is reasonable,®® and 
the tax may be progressively graduated.®® A fed¬ 
eral income tax law is not to be declared unconsti¬ 
tutional as violative of the Fifth Amendment be¬ 
cause it affects taxpayers in different states dif¬ 
ferently, due to differences in the laws of the states.^ 
Where a taxpayer has the right to an administra¬ 
tive hearing and review in the first instance, with¬ 
out either paying the tax or filing a bond, he is not 
denied due process of law.^-S Arbitrary and unrea¬ 
sonable discrimination is a violation of due proc- 
ess.^-*^® 

An income tax law is not unconstitutional as ar¬ 
bitrary because it imposes a high tax rate on net 
incomes derived from government war contracts.® 

A retrospective income tax law must not inter¬ 
fere with the right to due process,® but it does not 
do so where it results in no unjust discrimination 


96. U.S,—^Ketterer v. Lederer, D.C. 

Pa., 269 F. 153. 

Beoaptnxe of excess profits 

Power of congress to make provi« 
sion for recovery of excessive profits 
realized under war contracts is in- ' 
eluded in broad scope of war powers ! 
expressly granted by constitution, 
and recapture of such excess profits 
is in nature of regulation of maxi¬ 
mum prices under war contracts or 
collection of excess profit taxes and 
constitutes neither a taking of pri¬ 
vate property for public use without 
Just compensation nor deprivation 
of property without due process of 
law. 

D.C.—^Blanchard Mach. Co. v. R. F. C. 
Price Adjustment Bd., 177 F.2d 
727, 85 XJ.S.App.D.C. 361, certio¬ 
rari denied 70 S.Ct. 571, 339 U.S. 
912, 94 L..Ed. 1338. 

96.5 U.S.—^Abney v. Campbell, C-A. 
Tex,, 206 F.2d 836, certiorari de¬ 
nied 74 S.Ct, 311. 346 U.S. 924, 98 
L..Ed. 417. 

Domestic help 

U.S.—^Abney v. Campbell, C.A.Tex., 
206 F.2d 836, certiorari denied 74 
S.Ct. 311, 346 U.S. 924, 98 L.Ed. 
417. 

96.10 U.S.—Colacicco v. U. S., C.C.A. 
N.T., 143 F.2d 410, certiorari de¬ 
nied 65 S.Ct. 116, 323 U.S. 763, 89 
UEd, 611. 

96.50 Cab—^McCreery v. McColgan, 
no P.2d 1051, 17 CaL2d 556, 133 
ALi,R. 800. 

87. U.S.—Alaska S. S. Co. v. Mul- 
laney, CA.Alaska, 180 F.2d 805. 


Bankers* Trust Co. v. Bowers, 
D.C.N.Y., 292 F. 793, reversed on 
other grounds, C.C.A., 295 F. 89. 
Md.—Oursler v. Tawes, 13 A.2d 763, 
178 Md, 471, followed in Culver v. 
Tawes, 13 A.2d 771. 

Ohio.—Stockwell v. City of Colum¬ 
bus, Com.Pl., 86 N.E.2d 822. 

Xncome tax act of 1916, Act Oct. 
3, 1913, 38 U.S.St. at L. p 166 c 16 § 
2, has been held not objectionable 
as a denial of due process. 

U.S.—^Brushaber v. Union Pac. R. 
Co., N.T., 36 S.Ct. 236, 240 U.S. 
1, 60 L.Ed. 493, L.R.A.1917D 414, 
Ann.Cas.l917B 713. 

33 C.J, p 295 note 47 Caj. 

Double taxation 

The receipt of dividends from a 
corporation may be constitutionally 
taxed with or without deductions 
even though the corporate income 
which is their source has also been 

U.S.—Welch V. Henry, Wis., 59 S.Ct. 
121, 305 U.S. 134, 83 L,.Ed, 87, IIS A 
L.R. 1142, rehearing denied 59 S. 
Ct 250, 305 U.S. 676, 83 L.Ed, 437. 

9& Tenn.—Shields v. Williams, 19 
S.W.2d 261, 159 Tenn. 349. 

Wage earners and businessmen 

I Treating wage earners differently, 
j for municipal income tax purposes, 
j than those receiving profits from 
self-employment or business enter¬ 
prise was not per se a prohibited 
discrimination. 

U.S.—Walters v. City of St Louis, 
Mo., 74 S.Ct 505, S4T U.S. 231, 98 
L.Ed. 660. 


Personal holding company 

The provision of the personal in¬ 
come tax act. that for the purposes 
of the act a personal holding com¬ 
pany shall not be recognized as a 
legal entity separate and distinct 
from its shareholders, does not vio¬ 
late due process of law. 

Cal.—McCreery v. McColgan, 110 P. 
2d 1051, 17 Ca3.2d 655. 133 AL.R. 
800. 

99. Idaho.—^Diefendorf v. Gallet, 10 
P.2d 307, 61 Idaho 619. 

Mo.—Bacon v. Ranson, 56 S.W.3d 
786, 331 Mo. 985. 

N.D.—^State ex rel. Haggart v. Nich¬ 
ols, 266 N.W. 859, 66 N.D. 355. 

L U.S.—B. F. Sturtevant Co. v. 
Commissioner of Internal Revenue, 
C.aA.. 7S P.3d 316. 

1.5 N.T,—In re Sanford’s Will, 117 
N.T.S.2d 217, 280 App.Div. 687. ap¬ 
peal dismissed 112 N.E.2d 779, 305 
N.T. 697, ap 3 ;>eal dismissed IIS N. 
B.2d 826, 306 N.T. 823. 

LIO Pa.—Commonwealth v. Budd 
Co., 108 A2d 563, 379 Pa. 159, dis¬ 
missed 76 S.Ct 782. 349 U.S. 935, 
99 L.Ed. 1264, 

2. U.S,—R. Hoe & Co. V. Commis¬ 
sioner of Internal Revenue, C.C.A., 
30 P.2d 630, 

3. Pa.—Commonwealth v. Westing- 
house Elec. Corp., Com.PL, 64 
X)auph.Ca 60—Commonwealth v. 
Budd Co., Com.Pl., 63 Dauph.Co. 
164, exceptions overruled 6$ 
Dauph.Co. 75, affirmed 108 A.2d 
663, 379 Pa 159—Commonwealth 
V. Westinghouse Elec. Corp., Com. 
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between taxpayers similarly situated,^ or where it 
is made retroactive for a short period of time so as 
to include profits from transactions consummated 
while the statute was in the process of enactment,^ 
or where it is made retroactive to recent transac¬ 
tions.^*^ The retroactive imposition of an income 
tax does not necessarily infringe due process, 
and due process of law does not deny to state legis¬ 
latures the opportunity in revising tax laws to dis¬ 
tribute the increased costs of government among its 
taxpayers in the light of present need for revenue 
and with knowledge of the sources and amounts 
of the various classes of taxable income during the 
taxable period preceding revision.^-^^ 

Gross income tax, A statute may impose a tax 
on the gross income of residents and the gross 
income derived from sources within the state of 
persons or companies not residents of the state but 
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engaged in business within the state, or who derive 
gross income from sources within the state,5*20 
unless the activities which are the subject of the 
tax are carried on within the territorial limits of 
the taxing state by the one sought to be taxed, taxa¬ 
tion by the state is a violation of due process.5-25 

b. Incomes Subject to Tax 

Due process of law is denied in taxing one person for 
the income of another. Without denying due process, 
however, incomes from sources within or without the 
Jurisdiction, gains or losses from the sale or disposition 
of property, and incomes from trusts may be subjected 
to tax. 

The due process clause is offended by arbitrarily 
requiring the inclusion as income of that which is 
not, and which the taxpayer cannot make, part of 
his income,® or by taxing one person for the income 
of another.'^ The undistributed share of partner- 


PL, 63 Dauph-Co. Ill, exceptions 
overruled 65 Dauph.Co. 60, affirm¬ 
ed 108 A.2d 563, 379 Pa. 159. 

Wis.—Norris v. Cary, 237 N.W. 113, 
205 Wis. 626, modifled on other 
grounds 238 N.W. 415, 205 Wis. 
626. 

4. XJ.S.—Heineman v. U. S., CtCL, 
62 P.2d 1035. 

6. Mass.—^U. S. Trust Co. v. Com¬ 
missioner of Corporations and 
Taxation, 13 N.B.2d 6, 299 Mass. 
296, certiorari denied 59 S.Ct 359, 
305 U.S. 659, 83 Lf.Ed. 427. 
Wis.—Welch v. Henry, 277 N.W. 183, 
226 Wis, 395, affirmed 59 S.Ct 121, 
305 U.S. 134, 83 L.Ed. 87, 118 A. 
IaJEL 1142, rehearing denied 69 S. 
Ct 250, 305 U.S. 675, 83 L.Ed. 437, 

Stamp tax imposed by Silver Pur. 
chase Act on transfers of any inter¬ 
est in silver bullion where selling 
price exceeds costs and allowed ex¬ 
penses is a special “income tax,*’ 
and hence provision making act re¬ 
troactive for thirty-five day period, 
during which act was in process of 
enactment pursuant to president’s 
recommendation, was not unreason¬ 
able and did not render act uncon¬ 
stitutional as violative of due proc¬ 
ess clause of Fifth Amendment. 
U.S.—U. S. V. Hudson, Ct.Cl., 57 S. 
CL 309, 299 U.S. 498, 81 L.Ed. 370. 

6.5 U.S.—Welch v. Henry, Wis., 59 

S.Ct, 121, 305 U.S. 134, 83 L.Ed. 
S7, 118 A.L.R, 1142, rehearing de¬ 
nied 69 S.Ct. 260, 305 U.S. 675, 82 
L.Ed. 437. 

**SdceiLt trasLsactioxis’’ to which a 
tax law may be retroactively ap¬ 
plied without violating the due proc¬ 
ess clause of the federal constitu¬ 
tion include the receipt of income 
during the year of the legislative 
s^lon preceding that of its enact- 
znsnL . . 


U.S,—^Welch V. Henry, Wis., 59 S.Ct. 
121, 305 U.S. 134, 83 L.Ed. 87, 118 
A.L.B. 1142, rehearing denied 59 
S.Ct. 250, 305 U.S. 675, 83 L.Ed. 

437. 

5.10 U.S.—Welch v. Henry, Wis., 59 
S.Ct. 121, 305 U.S. 134, 83 L.Ed. 

87, 118 A.L.R. 1142, rehearing de¬ 
nied 59 S.CL 250, 305 U.S. 675, 

83 L.Ed. 437. 

Cal.—Holmes v. McColgan, 110 P.2d 
428, 17 Cal.2d 426, certiorari de¬ 
nied 62 S.Ct 69, 314 U.S. 636, 86 
L.Ed. 510. 

I Conn.—First Federal Sav. & Loan 
Ass’n of New Haven v. Connelly, 
115 A.2d 455, 142 Conn. 483. 

5.15 U.S.—^Welch v. Henry, Wis., 
69 S.Ct. 121, 305 U.S. 134, 83 L. 
Ed. 87, 118 A.L.R. 1142, rehearing 
denied 59 S.CL 250, 305 U.S. 675, 
83 L.Ed. 437. 

5.20 Ind.—Gross Income Tax Uivi- 
sion V. Bartlett, 93 N.E.2d 174, 228 
Ind. 505, appeal dismissed, Bart¬ 
lett V. Gross Income Tax Divi¬ 
sion, 71 S.CL 499, three cases, 340 
U.S. 924, 95 L.Ed. 667. 

Ijocal transactloiis 

(1) Where a state seeks to tax 
gross receipts from interstate trans¬ 
actions consummated within its bor¬ 
ders, its power to do so cannot be 
withheld on constitutional grounds 
where it treats wholly local trans¬ 
actions the same way. 

U.S.—International BCarvester Co. v. 
Department of Treasury of State 
of Indiana, Ind., 64 S.CL 1019, 1030, 
322 U.S. 340, 88 L.Ed. 1313, re¬ 
hearing denied 64 S.CL 1281, 322 
U.S. 722, 88 LuEd- 1697. 

(2> The Fourteenth Amendment 
does not prevent the imposition of 
gross income tax on receipts from 
an interstate transaction notwith¬ 
standing the total activities from 
which local transaction derives may 
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have incidental interstate attributes. 
U-S.—International Harvester Co. v. 
Department of Treasury of State 
of Indiana, supra. 

5.25 Ind.—Gross Income Tax Divi¬ 
sion V. Fort Pitt Bridge Works, 86 
N.E.2d 685, rehearing denied 87 
N.E.2d 721, 227 Ind. 538. 

6. U.S.—^Reinecke v. Smith, C.CIA. 
Ill., 61 F.2d 324, reversed on other 
grounds 53 S.CL 570, 289 U.S. 172, 
77 L.Ed. 1109. 

7. U.S.—^Hoeper v. Tax Commission 
of Wisconsin, Wis., 52 S.CL 120, 
284 U.S. 206, 76 L,Bd. 248, 78 A.L. 
R. 346, conformed to 240 N.W. 847, 
207 Wis. 208. 

Businesses controlled by same inter, 
ests 

A statute authorizing the alloca¬ 
tion of gross income among busi¬ 
nesses controlled by the same inter¬ 
est to prevent evasion of taxes or 
clearly to reflect the income of any 
of such businesses is not unconstitu¬ 
tional. 

U.S.—^Asiatic Petroleum Co., Dela¬ 
ware, Limited v. Commissioner of 
Internal Revenue, C.C.A., 79 P.2d 
234, certiorari denied 56 S.CL 245, 
296 U.S. 645, 80 L.Ed. 459, rehear¬ 
ing denied 66 S.CL 369, 296 U.S. 
664, 80 L.Ed. 474. 

Begniring single Joint return. 

(1) Since wife does not have vest¬ 
ed interest in community income, un¬ 
der law of Puerto Rico, statute of 
Puerto Rico reguiring husband to 
report entire community income in 
one income tax return is valid and 
does not deprive husband of proper¬ 
ty without due process of law. 
xi-S.—Ballester-Ripoll v. Court of 
Tax Appeals of Puerto Rico, C.CA, 
Puerto Rico, 142 F-2d 11, certio¬ 
rari denied 65 S.CL 65, 323 U.S. 
723, 89 L,Ed. 581. 
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ship profits may be subject to an income tax,7*5 and 
the distributive share of a deceased partner is tax¬ 
able as income although not received before his 
death and although subjected to an estate tax « The 
net income of corporations^-^ and unincorporated 
businesses^-io may be subject to taxation. An ad¬ 
ditional tax may be imposed on incomes of cor¬ 
porations formed or availed of to avoid the sur¬ 
tax on stockholders through accumulation instead 
of distribution of profits.^ Returns may be required 
where income is derived from a business conducted 
in violation of law.^^ 
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Incomes from sources within or without jurlsdic^ 
Hon. Residents of a state may, without denial of 
due process, be taxed on income derived from prop¬ 
erty outside the state,^i or income derived from 
property owned or business transacted within the 
state,and nonresident persons or foreign cor¬ 
porations may be taxed on incomes arising from 
property, or from any business, trade, profession 
or occupation carried on within its borders.^^ ^ 
federal statute may validly permit the state taxa¬ 
tion of income received within federal areas.^2.5 
Taxation of the income of a citi 2 en of the United 


(2) Under Puerto Rican statutes 
providing that parties to antenup¬ 
tial contracts cannot stipulate any¬ 
thing contrary to law, and Puerto 
Rican income tax provision that in¬ 
comes of husband and wife should be 
reported in a single 5oint return, 
antenuptial agreement, entered into 
after adoption of income tax statute, 
to effect that regime of that legal 
conjugal partnership should be ex¬ 
cluded and that property of parties 
should belong to each separately was 
ineffective for income tax purposes, 
and requiring single joint return was 
not violative of due process require¬ 
ment that tax not be measured by 
income of another. 

U.S.—^Albanese D'lmperio v. Secre¬ 
tary of Treasury of Puerto Rico, 
C.A.Puerto Rico, 223 R2d 413. 

7.5 U.S.—^Ballester v. Descartes, C. 

A.Puerto Rico, 181 F.2d 823. 
Boxihle taxatioXL 

The construction of Puerto Rican 
Income Tax Act as imposing an in¬ 
dividual tax on a partner for his 
undistributed share of partnership 
profits, does not constitute a denial 
of due process of law, because of 
the fact that a tax of 17 per cent is 
also imposed on the partnership 
with respect to such income, since 
double taxation is not necessarily 
beyond the power of the legislature, 
and the imposition was not so ex¬ 
treme as to amount to confiscation 
or spoliation of property under the 
guise of a tax. 

U.S.—Ballester v. Descartes, supra. 

8. U.S.—Darcy v. Commissioner of 
Internal Revenue, C.C.A,, 66 P.2d 
581, certiorari denied 54 S.Ct 372, 
230 U.S. 705, 78 L.Ed. 606. 

8^ Pa.—Commonwealth v. Budd 
Co., 108 A.2d 663, 379 Pa. 159, dis¬ 
missed 75 S.Ct. 782, 349 U.S. 935, 
99 L.Ed. 1264. { 

Roy Stone Transfer Corp. v. i 
Messner, Com.PL, 64 Dauph.Co. 
240, reversed on other grounds 103 
A,2d 700, 377 Pa, 234—Common¬ 
wealth v. Liggett Drug Co., Com. 
PL, 56 Dauph.Co. 123. 

8,10 N.T.—^People ex rel. Moffett v. 
Bates, 93 N.T.S.2d 313, 276 App. 
IXv. 38, affirmed 93 N.B,2d 494, 301 


N.T. 697, certiorari denied 71 S.Ct. 
88. 340 U.S. 865, 95 LEd. 631. 

0- U.S.—^Williams Inv. Co. v. tr. S„ 
Ct.Cl„ 3 F.Supp. 225. 
mclnsion of Incomes from govern¬ 
ment obligations 

Additional tax on income of corpo¬ 
ration formed to accumulate gains 
and avoid surtax on stockholders is 
not void under due process clause 
because income from government ob¬ 
ligations was included. 

U.S.—Williams Inv. Co. v. U. S., su¬ 
pra. 

10. U.S.—U. S. V. Sullivan, S.C.. 47 
S.Ct. 607, 274 U.S. 25$, 71 L.Ed. 

; 1037. 

11. U.S.—Lawrence v. State Tax 
Commission of Mississippi, Miss., 
52 S.Ct. 556, 286 U.S. 276, 76 L.Ed. 
1102, 87 A.L.R. 374. 

Ala.—.WeU v. State, 18$ So. 467, 237 
Ala. 293—State v. Weil, 168 So. 
679, 232 Ala. 578. 

Pa.—Commonwealth v. Prank G. 
Shattuck Co., 46 Pa.Dist. & Co. 199, 
52 Dauph.Co, 190. 

Vt —Colgate V. Harvey, 175 A. 352, 
107 Vt. 28, reversed on other 
grounds 66 S.Ct. 252, 296 U.S. 404, 
80 L.Ed. 299, 102 A.L.R. 54. 

ILS Okl.—Rock Island Refining Co. 
V. Oklahoma Tax Commission, 145 
P.2d 194, 193 Okl. 468, appeal dis¬ 
missed 64 S.CL 1159, 322 U.S. 711, 
88 L.Ed. 1553, rehearing denied 64 
S.Ct. 1285, 322 U.S. 772, 8S L.Ed. 
1697. 

“Net income" 

Under statute levying a tax with 
respect to the entire net income de¬ 
rived from business transacted with¬ 
in the state, *‘net income" includes 
the entire net income of a resident 
taxpayer derived from local sales of 
products transported to purchasers 
through the medium of interstate 
shipments and the collection of such 
tax does not constitute a taking of 
taxpayer’s property without due 
process of law. 

Okl.—Rock Island Refining Co. v. Ok¬ 
lahoma Tax Commission, supra. 

12. U.S.—^Travis v. Tale & Towne 
Mfg. Co.. N.T., 40 act 228, 252 
U.S. 60. 64 L.Ed. 460. 
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Spector Motor Service v. Walsh, 
C.C.AH,Conn., 139 P.2d 809, vacated 
on other grounds 65 S.Ct, 162, 322 

U. S. 101, 89 UEd. 101—Chestnut 
Securities Co. v. Oklahoma Tax 
Commission, C.C.A.OkL, 125 F.2d 
571, certiorari denied 63 S.Ct 1035, 
316 U.S. 668, 86 LEd, 1744. 

I Ark.—Cook v. Kansas City Southern 
i Ry. Co.. 205 S.W.2d 441, 212 Ark. 
253, certiorari denied 68 S.Ct. 902, 
333 U.S. 873. 92 L.Bd. 1150—Mc¬ 
Leod v. Memphis Natural Gas Co., 
184 S.W.2d 927, 207 Ark. 879. 

Cal.—^West Pub. Co. v. McColgan, 
166 P.2d 861, 27 Cal. 2d 705, af¬ 
firmed 66 S.Ct 1378, 328 U.S. 823, 

90 LEd. 1603, rehearing denied 67 
S.Ct 35. 329 U.S. 822, 91 LEd. 699. 

Ga.—^Parke, Davis & Co. v. Cook, 31 
S.B.2d 728, IDS Ga. 457, 156 A.L 

R. 1360, appeal dismissed 65 S.Ct 
436, 323 U.S. 681, 89 LEd. 552— 
Mon tag Bros. v. State Revenue 
Commission of Georgia, 179 S.E. 
563, 50 Ga-App. 660, affirmed 186 

S. R 56S, 182 Ga. 568. 

N.M.—Tackling v. State Tax Com¬ 
mission, 58 P.2d 1167, 40 N.M. 241. 
Pa.—Klfcer v. City of Philadelphia. 
31 A.2d 289. 346 Pa. 624, certiorari 
denied 64 S.Ct 41, 320 U.S, 741, 
88 LEd. 439. 

3?oreign ooxporatioiui 

Tax on net income of foreign cor¬ 
poration arising from interstate op¬ 
erations within state is not uncon¬ 
stitutional as depriving of property 
without due process. 

S.C.—^Western Union Telegraph Co. 
v. Query, 142 S.E. 509, 144 S.C, 234 
—Santee Mills v. Query, 115 S.E. 
202, 122 S.C. 158. 

Methods of allocation held valid 
U.S.—Alaska S. S. Co. v. Mullaney, 
C.A.Alaska, ISO P,2d 805—Fleming 

V. Oklahoma Tax Commission, C. 
C.A.Okl., 157 P.2d 888, certiorari 
denied 67 S,Ct 634, 329 U.a 812, 

91 LEd. 693, rehearing denied 67 
S.Ct 862, 330 U.S. 855, 91 LEd. 
1296. 

Kan.—In re Morton Salt Co., 95 P. 

2d 335, 150 Kan. 650. 

Okl.—Southwestern Gas & Elec. Co. 
V. Oklahoma Tax Commission, 253 
P.2d 549, 208 Okl. 85. 

Pa.—Kiker v. City of Philadei- 
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States, even though he resides in, and derives his 
income solely from, property in a foreign country, 
is within the power of congress and is not a taking 
of property without due process.^ ^ When the state 
is without jurisdiction of the person to be taxed, or 
the property or business from which the income 
issued, exaction of an income tax would be a taking 
of property without due process.*^^ 

Gains or losses from sale or disposition of prop¬ 
erty, Income tax law^s may, without any violation 
of due process, provide for the taxation of gains or 
deduction of losses resulting from a sale or other 
disposition of property.i^ In determining gains or 
losses from sales of stock the “first in, first out” 
rule, providing that, where corporate shares are 


sold from lots purchased on different dates and at 
different prices and identity of lots cannot be de¬ 
termined, the shares sold shall be charged against 
the earliest purchases, does not deny due process.^® 
A provision that the basis for determining a gain 
or loss on the sale of property acquired by gift 
shall be the cost to the donor or the last owner 
not acquiring by gift does not deny due process.17 
It is no denial of due process to compute the taxa¬ 
ble gain from a corporation's sale of stock, ac¬ 
quired by issuing its own stock therefor, on the 
basis of the cost to the corporation's transferor of 
the stock sold,i8 or to tax as income the amount re¬ 
ceived by stockholders in liquidation in excess of 
the par value of their stock.!® 


phia, SI A.2d 289, 346 Pa. 624, cer¬ 
tiorari denied 64 S.Ct. 41, 320 XJ.S. 
741, 88 L.Ed. 439. 

13. U.S.—Cook V. Tait, D.C.Md., 286 
p. 409, affirmed 44 S.Ct. 444, 265 
U.S. 47, 68 L.Ed. 896. 

14. Ark.—^Dunklin v. McCarroll, 136 
S.W.2d 675, 199 Ark. 800—McCar¬ 
roll V. Gregory-Robinson-Speas, 
Inc., 129 S.W.2d 254, 198 Ark. 236, 
122 A.L..II. 977. 

Ohio.—State of Minnesota v. Karp, 
84 N.E,2d 76. 84 Ohio App. 61. 
OkL—Mag-nolia Petroleum Co. v. Ok¬ 
lahoma Tax Commission, 121 P.2d 
1008, 190 Okl. 172—Curlee Cloth¬ 
ing Co. V, Oklahoma Tax Commis¬ 
sion. 68 P.2d 834, 180 Okl. 116. 

Corporate incomes 

Apportionment of corporation’s net 
income for tax purposes on basis of 
proportion of tangible property lo¬ 
cated in state is beyond state’s au¬ 
thority, in view of operations else¬ 
where. 

U.S.—Hans Bees* Sons v. State of 
North Carolina ex rel. Maxwell, 
N.C., 51 S.Ct. 385, 283 U.S. 123, 75 I 
UEd. 879. 

DomestlcatioiL of foreign, corporation 
State could not impose tax on in¬ 
come of Delaware corporation whose 
principal place of business was In 
Wisconsin, on ground that state, as 
condition to admitting foreign cor¬ 
porations to do business within 
state, may require that corporation 
be taxed on same basis as domestic 
corporations, where statute domes¬ 
ticating foreign corporations whose 
principal business is carried on in 
Wisconsin for income tax purposes 
was not enacted as condition to con¬ 
sent of state that foreign corpora¬ 
tions transact business in state, and 
was not in existence when taxpayer 
was licensed, and effect of statute 
was to attach unconstitutional con¬ 
dition to consent that foreign cor¬ 
poration transact business within 
state. 

Wia.—Newport Co. v. Wisconsin Tax 


Commission, 261 N.W. 884, 219 

Wis. 293, 100 A.L.R.. 1204, certio¬ 
rari denied Wisconsin Tax Com¬ 
mission V. Newport Co., 56 S.Ct. 
598, 297 U.S. 720, 80 L.Ed. 1004. 

15. U.S.—^Fesler v. Commissioner 
of Internal Revenue, C.C.A., 38 F. 
2d 155, certiorari denied Fesler v. 
Lucas, 60 S.Ct. 409, 281 U.S. 755, 
74 L.Ed. 1165. 

Okl.—Essley v. Oklahoma Tax Com¬ 
mission, 168 P.2d 111, 196 Okl. 473. 
Wis.—^Pirst Wisconsin Trust Co. v. 
Wisconsin Department of Taxa¬ 
tion, 294 N.W. 868, 237 Wis. 135. 

Classification of losses 
A statute permitting taxpayer who 
suffers loss in selling or exchang¬ 
ing stocks and bonds held by tax¬ 
payer for more than two years to 
deduct losses from unrelated income 
but limiting deductions for losses 
sustained from sale or exchange of 
stocks and bonds held for not more 
than two years to extent of gains 
from such sales or exchanges is not 
unconstitutional deniaJ of due proc¬ 
ess, since classification was reason¬ 
able. 

U.S.—Davis V. U. S., C.C.A,N.T., 87 F. 
2d 323, certiorari denied 67 S.Ct. 
937, 301 U.S, 704, 81 L.Ed. 1359, re¬ 
hearing denied 68 S.Ct. 6, 302 U.S. 
773, 82 L.Ed. 699. 

Cost of goods sold 

To refuse to permit automobile 
dealer to include as part of cost of 
goods sold, for purposes of compu¬ 
tation of gross income, payments in 
excess of price control ceilings 
would be to take automobile deal¬ 
er’s property without due process of 
law. 

U.S.—^Anderson Oldsmobile v. Hoffer- 
bert, 102 P.Supp. 902, affirmed, 
C.A., Hofferbert v. Anderson Olds¬ 
mobile. Inc., 187 P.2d 504. 

16- U.S.—Snyder v. Commissioner 
of Internal Revenue, C.C.A., 73 P. 
2d 5, affirmed 55 S.Ct. 737, 296 U. 
a 134, 79 L.Bd. 1351, rehearing 
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denied 55 S.Ct. 913, 296 U.S. 769, 
79 L.Ed. 1710. 

Identification of margin purchases 

“Pirst-in, first-out” regulation, 
construed as inapplicable in deter¬ 
mining taxable gain on sale of cor¬ 
porate stock purchased on margin 
where margin trader has through 
broker designated the securities to 
be sold as those purchased on par¬ 
ticular date and at particular price 
and where such fact is shown, is 
not invalid as denying due process. 
U.S.—Helvering v. Rankin, 65 S.Ct. 
732, 295 U.S. 123, 79 L.Ed, 1343. 

17. U.S.—Cooper v. U. S., Ct.Cl., 50 
S.Ct. 164, 280 U.S. 409, 74 L.Ed. 
616, followed in Johnson v. Com¬ 
missioner of Internal Revenue, C. 
C.A.. 52 F.2d 727. 

Sale of stock 

(1) A donee of stock who sells it 
may be taxed on the difference be¬ 
tween the selling price and the value 
when the donor acquired it. 
U.S.—Bowers v. Taft, C.C.AN.T., 20 

P.2d 561, affirmed 49 S.Ct. 199, 
278 U.S. 470, 73 L.Ed. 460, 64 A 
L.R. 362. 

(2) The fact that, in arriving at 
the taxable gain on sale of corpo¬ 
rate stock by trustees after death 
of the grantor of the stock, part of 
the increase in value had already 
been used to determine the amount 
of the estate tax of the grantor, on 
the theory that the transfer was in 
contemplation of death, does not 
make the collection of income tax 
based on the difference between the 
cost of the stock and the sale price 
a deprivation of property without 
due process. 

U.S.—Speer v. Duggan, D.C.N.T., 5 
P.Supp. 722. 

18. U.S.—^T. W. Phillips, Jr., Inc., T. 
Commissioner of Internal Reve¬ 
nue, C.C.A, 63 P.2d 101. 

19. Mass.—Pollett v. Commission¬ 
er of Corporations and Taxation, 
166 N.E. 575, 267 Mass. 116, 66 
AL.R. 143. . 
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Incofnes from trusts. The income of a revocable 
trust may be taxed to the grantor without any de¬ 
nial of due process,and a beneficiary may be 
taxed on the income from a trust.^O.s jt is no denial 
of due process to tax as income of the settlor of the 
tnist so much of the income therefrom as is used 
to pay premiums of insurance on the settlor's life.-^ 

The due process clause does not prevent the tax¬ 
ing of the income of a resident of the state from a 
trust administered under the laws of another state,22 
notwithstanding the trustees are required to pay a 
tax on the income in such other state.22.& An ad¬ 
ministrative regulation making the income of a 
trust taxable to the grantor where the grantor has 
a reversionary interest in the corpus or the income 
therefrom which will or may reasonably be expected 
to take effect in possession or enjo>mient within ten 
years commencing with the date of the transfer is 
a violation of the due process clause. 22.10 

Unjust enricJwients, The so-called ‘'Windfall 
Tax,” imposed after the processing taxes imposed 
under the Agricultural Adjustment Act were held 
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illegal, and designed to reach the processors who 
had passed on the illegal tax to their customers and 
either retained the money so collected or had it re¬ 
turned to them after the processing tax was held 
invalid, is a tax on unjust enrichment and is an in¬ 
come tax and does not constitute a deprivation of 
property without due process because the tax rate 
is high,23 or because the act is retroactive and cre¬ 
ates a presumption that the processing tax was 
passed on;®^ and the remedies applying to all in¬ 
come taxes apply so as to give the taxpayer due 
process.25 The fact that the net income taxable 
under such statute was limited to the net income 
from sale of articles covered by the processing tax 
does not render the law invalid as arbitrary.36 

c. Exemptions, Deductions, or Credit of Other 
Taxes 

Without denying due process of iaw, income tax 
statutes may- provide for exemptions, deductions, or credit 
for other taxes. 

Provided the classification is not unreasonable or 
arbitrary, income tax laws may, without denying 


stock issued 1)7 purdiasing corpora, 
tion 

Assessment of additional income 
tax on shares of stock, issued by cor¬ 
poration purchasing another corpora¬ 
tion's assets to latter corporation's 
assenting stockholders surrendering 
their shares, on theory that new 
shares constituted dividends in liq¬ 
uidation, is not violation of Four¬ 
teenth Amendment. 

Mass.—^W’'ellman v. Commissioner of 
Corporations and Taxation, 193 N. 
E. 733, 389 Mass. 131. 

sa U.S.—Reinecke v. Smith, Ill., 53 
S,Ct. 570, 289 U.S. 172, 77 L.Ed. 
1109. 

Helvering v. Dunning, C.C.A.4, 
118 F.2d 341, certiorari denied 
Dunning v. Helvering, 62 S.Ct, 64, 
314 U.S. 631, 86 L.Bd. 507—Kraft 
V. C. I. R., C.C.A.3, 111 F.2d 370, 
certiorari denied 61 S.Ct. 32, 311 
U.S. 671, 85 Lr.Ed. 431—Simpson v. 
Commissioner of Internal Revenue, 
C.C.A., 77 F.2d 668—Wells v. Com¬ 
missioner of Internal Revenue, C. 
C.A., 63 P.2d 425, reversed on oth¬ 
er grounds 53 S.Ct 761, 289 U.S. 
670. 77 L.EcL 1439—Du Font v. 
Commissioner of Internal Revenue, 
C.C.A.. 63 F.2d 44, affirmed 53 S. 
CL 766, 289 U.S. 685, 77 L.Ed. 
1447—Corliss v. Bowers, G.C,A. 
N.T., 34 P.2d 656, affirmed 50 S.Ct 
336, 281 U.S. 376, 74 L.Ed. 916. 
Wis.—^Pirst Wisconsin Trust Co. v. 
Wisconsin Department of Taxa¬ 
tion, 294 N.W. 868. 237 Wis. 135. 
205 U.S.—Milleg V. U. S., D.aN.Y., 
94 P.Supp. 658. 

21- U.S.—Carkhuff v. Commission- 
•r of Internal Revenue, C.C.A., 83 


F.2d 636. 106 A.L.R. 796, certio¬ 
rari denied 57 S.Ct 31, 299 U.S. 
568, 81 L.Ed. 418. 

Schoellkopf v. McGowan, D.C. 
N.Y., 43 P.Supp. 568—Connor v. 
Gagne, D.C.N.H., 42 P.Supp. 231— 
Thacher v. U. S.. CtCl., 4 P.Supp. 
108—Cummins v. U. S.. CtCl., 3 
P.Supp. 728. 

Irrevocable trust 

(1) Statute taxing to settlor in¬ 
come of trust used for premiums on 
policies on settlor's life is not un¬ 
constitutional as applied to irrevoca¬ 
ble trusts created in December, 1922, 
and August, 1923. 

U.S.—Burnet v. Wells, 53 S.Ct. 761, 
289 U.S. 670, 77 L.Ed. 1439. 

(2) Notwithstanding death bene¬ 
fits under a settlor’s accident poli¬ 
cies were payable to trustee, income 
of trust used to pay premiums is 
constitutionally taxable to settlor to 
whom disability benefits remained 
payable. 

U.S.—Wells V. Commissioner of In¬ 
ternal Revenue, C.C.A., 63 P.2d 425, 
reversed on other grounds 53 S. 
Ct 761, 289 U.S. 670, 77 L.Ed. 1439. 
Seteutioo. of reversionary i&terest 
Income of trusts, irrevocable for 
three years, with option of succes¬ 
sive three-year extensions, where In¬ 
come was used for premiums on pol¬ 
icies on settlor's life, is constitu¬ 
tionally taxable to settlor, who re¬ 
tained reversionary interest in prin¬ 
cipal. 

U.S.—^Du Pont V. Commissioner of 
Internal Revenue, 53 S.Ct 766, 289 
U.S, 685. 77 L.Ed- 1447. 

Tutoxe or past trusts 
Trust income used to pay premi- 

1001 


urns on policies on settlor's life is 
constitutionally taxable to settlor 
of future trusts and also of past 
trusts, at least when no more than 
current year's income is aifected. 
U.S.—Burnet v. Wells, 53 S.Ct 761, 
280 U.S. 670. 77 L.Ed. 1439. 

22, U.S.—Guaranty Trust Oo. of N. 
Y. V. Commonwealth of Virginia, 
Va., 59 S.Ct 1, 305 U.S. 19, 83 L. 
Ed. 16—Magruire v. Trefry» Mass., 
40 S.Ct 417, 253 U.S. 13, 64 L.Ed. 
739. 

Mass,—Commissioner of Corpora¬ 
tions and Taxation v. Baton, 33 N. 
E.2d 659, 304 Mass. 260. 

Tenn.—Ross v. McCabe. €1 S.W.2d 
479, 166 Tenn. 314, appeal dismiss¬ 
ed Ross V. Fort 54 S.Ct 347, 290 
U.S. 603, 78 L.Bd. 529. 

Va.—Ryan v. Commonwealth, 193 S. 
E. 534, 169 Va. 414, affirmed 59 S. 
Ct 1, 305 U.S. 19, 83 L.Ed. 16- 
22.5 U.S.—Guaranty Trust Co. of 
N. Y. V. Commonwealth of Vir¬ 
ginia, Va. 59 S.Ct 1, 305 U.S. 19. 
83 L.Ed. 16. 

22.10 U.S.—C. L R. v. Clark, C.A.7, 
202 F.2d 94. 

23, U.S.—Kingan Sc. Co. v. Smith. D. 
C.Ind., 17 P.Supp. 217. 

2A, U.S.—White Packing Co. v, Rob¬ 
ertson. C.C.A.N.C.. 89 P.2d 775. 

25. U.S.—Steinhagen Rice Milling 
Co. V. Scofield, C.CA,Tex., 87 P.2d 
804, oertiorari denied 57 S.Ct. 494. 
five cases, 300 U.& 663. 81 UBd. 
872. 

26, U.S.—Louisville Provision Co. v. 
Glenn. D.aKy., 18 P.Supp. 423, dis 
missed. C.CJL. 90 F.2d 1012. 
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due process, provide for certain exemptions.^'^ 
Greater exemptions may be allowed to married 
than to unmarried taxpayers,^^ a^d credits may be 
allowed individuals which are denied to corpora- 
tions.29 Various statutes providing for certain de¬ 
ductions have been held to be valid,such as 
deductions for interest paid or accrued but 

a statute may not retroactively deny a deduc- 
tion.29-15 Reasonable conditions may be imposed on 
the right of the taxpayer to claim certain deduc¬ 
tions.^® Statutes may provide for reasonable credit 
apportionment formulas,^®*® but a statute allowing 
credits on income taxes levied on nonresidents, de¬ 
pending on similar provisions being made in sister 
states, is discriminatory and void.^^ 

A corporation organized in the United States 
may, without denial of due process, be taxed on in¬ 
come derived from profits on sales abroad while 
foreign corporations are not so taxed.^^ 

Offsets, represented by payment of other taxes, 
may be permitted without denial of due process.^^ 
A statute imposing a surtax on incomes is not dis¬ 
criminatory or a denial of due process of law in 
failing to give taxpayers the right to set off proper¬ 
ty taxes paid against such surtax while the right 
to such offset as against the normal tax is granted 
by the statute imposing the latten^^ A repeal of 
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the right to offset is not a denial of due processes 
and where a statute permitting offset of personal 
property taxes has been repealed, it is no denial of 
due process to deny the right to offset such, taxes 
against an additional income tax assessment based 
on failure to make proper returns in years prior to 
the repeal.^® 

d. Ascertainment and Reassessment 

Income tax statutes may provide for the computa¬ 
tion of the tax on calendar or fiscal year basis, and may 
provide for reassessment for concealment of income. 

Without denying due process of law, income tax 
statutes may make provision for computation of the 
amount either on a calendar year basis or a fiscal 
year basis.^*^ The taxation of an individual partner 
for two periods ending in the same calendar year 
when the partnership changed from a fiscal to a 
calendar year basis is not a denial of due process as 
being capricious and arbitrary.^^ Where, in chang¬ 
ing from a three year average basis to an annual in¬ 
come basis the legislature provided for computation 
either on the basis of untaxed income for the two 
preceding years or the income of the current year, 
whichever was greater, there was no denial of due 
process.^® A statute providing for refund of in¬ 
come taxes for fiscal periods specified does not deny 


27- Ark.—Dunklin v. McCarroll, 186 
S.W.2d 675, 199 Ark. 800. 

Del.—State v. Finder, 108 A. 43, 7 
Boyce 416. 

N.T.—People ex rel. Moffett v. 
Bates, 93 N.T.S.2d 313, 276 App. 
Div. 38, affirmed 93 N.Ii3.2d 494, 301 
N-Y. 597, certiorari denied 71 S. 
Ct. 88, 340 U.S. 865, 95 D.Ed. 631. 
Or.—McPherson v. Fisher, 23 P.2d 
913, 143 Or. 615. 

la providings for taxation of in¬ 
comes from stocks and bonds, it is 
no denial of due process to exclude 
commercial paper, trade acceptances, 
etc., maturing in a specified period 
of time. 

Tenn.—-Shields v. Williams, 19 S.W. 
2d 261, 159 Tenn. 349. 

28. Idaho.—Diefendorf v. Gallet, 10 
P.2d 307, 61 Idaho 619. 

29. Idaho.—^Diefendorf v, Gallet, su- 
pra. 

29w5 Wis.—^Armour & Co. v. Wiscon¬ 
sin Dept, of Taxation, 32 N.W.2d 
324, 252 Wis. 468. 

29bl0 tr.S.—Rullan r. Bnscaglia* C. 
C.APuerto Rico, 168 F.2d 401, cer¬ 
tiorari denied 69 S.Ct. 131, 335 U. 
S. 8S7, 93 D.Ed. 404. 

Kiaa.r—i^atural Gas Pipe Line Co. of 
America r. State Commission of 


Revenue and Taxation, 125 P.2d 
397, 155 Kan. 416, 140 A.L.R. 1341. 
Income following residence 

Under statute permitting income 
which follows residence of recipient 
to be deducted from total net income 
in computing income apporti enable 
to Wisconsin, permitting deduction 
of interest received by foreign cor¬ 
poration doing business both within 
and without the state only insofar as 
such interest exceeds interest paid 
is fair and reasonable and does not 
violate rights of corporation. 

Wis.—^Armour & Co. v. Wisconsin 
Dept, of Taxation, 32 N.W.2d 324, 
252 Wis. 468. 

29.15 Pa.—Commonwealth v. Budd 
Co., 108 A.2d 563, 379 Pa- 159, dis¬ 
missed 75 S.Ct. 782, 349 U.S. 935, 
99 D.Ed. 1264. 

30. U.S.—^Anglim v. Acme Brewing 
Co., C.C.A.Cal., 143 F.2d 412, cer¬ 
tiorari denied 65 S.Gt. 119, 323 

U. S. 765, 89 L.Ed. 612—Commis¬ 
sioner of Internal Revenue v. La¬ 
fayette Life Ins. Co., C.C.A,, 67 F. 
2d 209. 

30.5 Minn,—^Montgomery Ward & Co. 

V. Commissioner of Taxation, 12 
N.W.2d 625. 216 Minn. 307. 

3L U.S.—^Travis v. Yale & Town® 
Mfg. Co., IT.Y.. 40 S.Ct 228. 252 
U.a 50, 64 L,Bd. 460. 
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Ill.—^Bachrach v. Nelson, 182 N.E 
909, 349 Ill. 579. 

32. U.S.—^Barclay & Co, v. Edwards, 
N.Y., 45 S.Ct 348, 267 U.S. 442, 
69 L.Ed. 703. 

Neuss, Hesslein & Co. v. Ed¬ 
wards, C.C.A.N.Y., 30 P.2d 620, cer¬ 
tiorari denied 49 S.Ct 513, 279 U. 
S. 872, 73 L.Ed. 1008. 

National Paper & Type Co. v. 
Edwards, D.C.N.Y,, 292 F. 633. 

33. Wis.—State ex rel. C. Reiss Co. 

V. Zimmerman, 245 N.W. 687, 210 
Wis. 599, rehearing denied State v. 
Zimmermann, 247 N.W. 321, 210 
Wis. 599. 

34. Wis.—State v. Johnson, 175 N. 

W. 589, 170 Wis. 218, 7 A.LR. 
1617. 

35. Wis.—^Hooper v. City of Osh¬ 
kosh, 213 N.W. 286, 192 Wis- 623. 

36. Wis.—Tigerton Lumber Co. v. 
Village of Tigerton, 224 N.W. 124, 
198 Wis. 377. 

37. U.S.—^Iron Mountain Oil Co. v. 
Alexander, C.CJLOkl., 37 F,2d 231, 
certiorari denied 50 S.Ct 466, 2S1 
U.S. 768, 74 L.Ed. 1175. 

38. U.S.—Shonnard v. Price, D.CLN. 
Y., 49 P.2d 794. 

38. Wis.—^Appeal of Van Dyke, 259 
N.W. 700, 217 Wis. 528, 98 AL-R 
1332. 
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due process as to taxpayers making returns on a 
calendar year basis,'**^ 

It is a denial of due process to measure the tax 
on an income by the income of another.^i 

In the case of a corporation, the amount of the 
tax may be determined by taking such proportion 
of the entire net income as the fair cash value of 
its real property and tangible personalty within the 
state bears to the fair cash value of the entire real 
estate and tangible personal property, without re¬ 
gard to its intangible property>^ 

At a hearing before the commissioner of internal 
revenue,as well as in a trial in the tax court,^ 2.10 
the taxpayer is entitled to due process of law, al¬ 
though the mere fact that the judge presiding at 
the trial in the tax court died, and that the decision 
was rendered by another, does not result in a denial 
of due process. 

Reassessment It is no denial of due process to 
reassess for concealment of income,^^ and on re¬ 
assessment the mere method pursued by the tax com¬ 
mission in determining the value could not consti¬ 
tute a taking of property without due process.”*^ It 
is a denial of due process to deny a taxpayer a 
hearing on a proposed assessment of an additional 
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income tax against him, and his affidavit of objec¬ 
tions and the commission’s denial of revision are not 
equivalent to a hearingA^ 

e. Collection and Enforcement 

Where an Income tax statute provides proper methods 
of collection and enforcement, there is no denial of due 
process of law. 

Statutes or ordinances providing for proper meth¬ 
ods of collection and enforcement of income taxes 
do not deny due process of law.^5.50 process of 
law is not denied by imposing a lien on the property 
of nonresident delinquent taxpayers -without limit¬ 
ing the lien to the property producing the income,^® 
and the state may enforce payment of tax by non¬ 
residents by the exercise of a just control over 
persons and property within the state, as by garnish¬ 
ment of credits, or requiring the withholding at the 
source of the amount of the tax on incomes, which 
is the practical equivalent of a garnishment of 
credits.^'^ The promulgation, by an administrative 
agency, of a discriminatory rule for the enforce¬ 
ment of a tax will not invalidate the statute or 
ordinance authorizing its enactment.'*Due proc¬ 
ess of law does not require notice or an opportunity 
to be heard as to the assessment of a penalty.'*7.15 


40. U.S.—Shearer v. Burnet, 52 S. 
Ct 332, 285 U.S. 228, 76 L.Ed. 724. 

41. US.—Lewis v. White, D.C. 
Mass., 56 F.2d 390, appeal dismiss¬ 
ed, C.C.A,, White v. Lewis, 61 F. 
2d 1046. 

La.—Succession of Wiener, 14 So.2d 
475, 203 La. S49, appeal dismissed 
Flournoy v. Wiener, 64 S.Ct. 548, 
321 U.S. 253, 88 L.Ed. 708. 

42. N.C.—Maxwell v. Kent-Coffey 
Mf& Co., 168 S.E. 397, 204 N.C. 
365, 90 A,L.R. 476, affirmed Kent- 
Coffee Mfg. Co. v. Maxwell, 54 S. 
Ct 437, 291 U.S. 642, 78 L.Ed. 1040. 

42.5 U.S.—Marx v. C. I. R., C.A.1, 
179 F.2d 938, certiorari denied 70 
S.Ct 999, 339 U.S. 964, 94 L.Ed. 
1373. 

Issue of actual payment 

Where pleadings presented full is¬ 
sue of whether payments claimed as 
deductions in computing income tax 
were actually made and if made 
whether they were properly deducti¬ 
ble, fact that issue of actual pay¬ 
ment disappeared at the hearing be¬ 
cause of the Commissioner’s admis¬ 
sion was not prejudicial to the tax¬ 
payers and did not deprive them of 
due process of law. 

U.S.—Marx v. C. L B., supra. 
4ajO U.S,-—Hay v. a L R., C.C.A. 
i, 146 P.2d 1001, 160 A.L.R. 548. 
oertiorari denied 65 S.CL 868, 324 
U.S. 863, 89 L.Ed. 1419, rehearing 
denied 65 S.Ct. 1022, 324 U.S. 891, 
89 L.Ed. 1438. 


Changing basts for detexminatlon 
Taxpayer’s contention that he was 
denied due process of law in tax 
court by manner in which trial was 
conducted. In that commissioner 
changed basis of his determination 
after issue was joined by answer to 
taxpayer’s petition for review, and 
that taxpayer did not have fair op¬ 
portunity to meet new theory ad¬ 
vanced by commissioner at hearing 
could not be sustained where tax¬ 
payer had notice nearly two months 
before hearing of matters on which 
commissioner would rely. 

U.S.—^Hay v. C. I. R., supra. 

42.15 U.S.--Amoroso v. C. I. R., C. 
A.1, 193 F.2d 583, certiorari denied 
72 S.Ct 759, 343 U.S. 926. 96 LEd. 
1337. 

43. U.S.—Buick Motor Co. v. City of 
Milwaukee, C.C.A.Wis., 48 F.2d 801. 
certiorari denied 52 S.Ct 34, 284 

U. S. 655. 76 L.Ed. 656. 

44. Wis.—Northwestern Lumber Co. 

V. Wisconsin Tax Commission, 231 
N.W. 865, 202 Wis. 372, certiorari 
denied 61 S.Ct 364, 283 U.S. 831. 
75 L.Ed. 1444. 

45. Or,—Bant & Russell v. Pierce, 
255 P. 603. 122 Or. 337. 

45.50 Colo.—Llebhardt v. Depart¬ 
ment of Revenue, 229 P.2d 655, 123 
Colo. 369. 

ZTotloe of dellolency 

(1) Where director of revenue 
served on administrator notices of 
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deficiency in income tax of deceas¬ 
ed, and administrator failed to avail 
himself of statutory administrative 
remedies, the filing by director's 
agent of notices of deficiency with 
clerk of district court as judgments 
under statute after expiration of 
the 30 days after service of such no¬ 
tices, without further service of 
process on administrator, did not 
render judgments void as depriving 
administrator of property without 
due process of law. 

Colo.—Liebhardt v. Department of 
Revenue, supra. 

(3) Statute permitting deficiency 
income tax assessments without pri¬ 
or notice to taxpayer, with an op- 
port\mity to contest the assessments, 
does not deny due process of law. 
U.S.—Harvey v. Early, D.C.Va., 66 
P.Supp. 761, affirmed, C.C.A, 160 
P.2d 836. 

46- U.S.—Shaffer v. Carter. Ofcl„ 40 
S-CL 221, 252 U.S. 37, 64 L.Ed. 
445. 

47. U.S.—Travis v. Yale & Towne 
Mfg. Co., N.Y,, 40 act. 228, 252 U. 
S. 60, 64 L,Ed. 460. 

47.10 Mo.—^Walters v. City of St. 
Louis. 259 S.W.2d 377, 364 Mo. 66, 
affirmed 74 S.Ct. 505, 347 U.S. 233, 
98 L.Ed. 660. 

47.16 U.S,—Harvey v. Early, D.C. 
Va.. 66 F.Supp. 761, aflarmed, ac. 
A., 160 F.2d 836. 
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Where a parent company and its subsidiary suffer 
a combined net loss, a refusal to make a settlement 
on a consolidated basis has been held to violate due 
process,^'^*^® Where an agreement is made by a 
state tax collector to refrain from taking further ac¬ 
tion toward collection if the taxpayer would settle 
with the state on the basis of the amount of his 
taxable income as determined by a federal govern¬ 
ment audit, an assessment may not be made final 
while the agreement is in effect, without affording 
the taxpayer an opportunity to be heard.'^'^-^^ 

f. Disposition of Proceeds 

A proper disposition of the funds derived from Income 
taxes does not constitute a denial of due process of law. 

Funds derived from income taxes may validly be 
applied toward reduction of a state ad valorem 
leyy48 or may be distributed among the cities and 
towns of the state where the plan followed is not 
arbitrary or discriminatoryor expended for edu¬ 
cational purposes.^0 

§ 658. Customs Duties 

The constitutional guaranty of due process of law 
applies to the Imposition of customs duties. 

Fixing ad valorem rates of duty on imports on 
the basis of the selling price of domestic articles, 
where equalization of differences of costs of produc¬ 
tion cannot be accomplished by additional rates to 
those provided by statute, is not a denial of due 
process of law,5l and this is not a measuring of the 
tax on property by reference to the property of an- 
other.52 Where a taxpayer not only has the right 
to protest against additional duties but exercises 


the right, and his rights are safeguarded by a judi¬ 
cial hearing and appeal, he is not denied due proc¬ 
ess of law.52.5 An anti-dumping act, designed to 
prevent dumping of foreign merchandise on the 
markets of the United States, is not invalid as a 
taking of property without due process where it pro¬ 
vides for the collection of additional duty and not a 
penalty.53 Ratification by congress of an illegal 
collection of customs duties levied by order of the 
president does not deprive those paying such duties 
of their property without due process of law.^^ 
Compelling payment of duties resulting from an er¬ 
roneous appraisement is not a taking of property 
without due process where an adequate remedy is 
provided by the statute.^S 

§ 659. Licenses and License Taxes 

a. In general 

b. Particular professions, businesses, 

trades, or occupations 

c. Assessment and collection 

d. Grant or refusal; renewal or revoca¬ 

tion of licenses 

a. In General 

In the absence of arbitrary action, licenses and license 
taxes may be imposed without denial of due process, 
businesses or occupations may be licensed according to 
a reasonable classification, and the amount of the tax 
may be unlimited unless confiscatory of useful and law¬ 
ful businesses. 

Imposition of license taxes on occupations or busi¬ 
ness enterprises is not in violation of the consti¬ 
tutional guaranty against taking property without 
due process of law,^® and the only limitation on the 


47.20 Pa.—Commonwealth v. Rep- 
pUer Coal Co.^, 35 A.2d 319, 348 Pa. 
372. 

47..25 Miss.—^Broadhead v. Stone, 58 
So.2d 803, 218 Miss. 911, modified 
on other grrounds and suggestion 
of error overruled 59 So.2d 844, 218 
Miss. 911. 

48. Idaho.—^Diefendorf v. Gallet, 10 
P.2d 307, 51 Idaho 619. 

49. Mass.—Bane v. Treasurer and 
Receiver General, 128 N'.E. 943, 236 
Mass. 280—^Duffy v. Burrill, 125 N. 
EL 135, 234 Mass. 42, error dismiss¬ 
ed Bane v. Burrill, 41 S.Ct. 447, 
255 U.S. 680, 65 UEd. 796. 

61 C.J. p 1589 note 84. 

ICode of distrihntioxL 

St. 1919 c 314 providing for the 
distribution of the income tax col¬ 
lected by the state among the local 
subdivisions thereof in increasing 
percentages, and after a few years 
entirely, in proportion to the amount 
of the state tax imposed on each, re¬ 
gardless of the amount of the income 
tax collected from each, does not de¬ 


ny a taxpayer due process of law or 
equal protection of law, guaranteed 
by Const, Amendm. 14, although he 
resides in a town which will re¬ 
ceive a smaller proportion of the 
income tax collected therein than 
will other towns. 

U.S.—Bane v. Jackson, Mass., 41 S. 
Ct. 666, 256 U.S. 589, 65 L.Ed. 
1107. 

50. U.S.—^Knights v. Jackson, Mass., 
43 S.Ct. 1, 260 U.S. 12, 67 L.Ed. 
102 . 

51- U.S.—Japan Import Co. v. U. S., 
86 P.2d 124, 24 Cust. & Pat.App. 
167. 

52. U.S.—^Japan Import Co. v. U. S., 
supra. 

52.5 U.S.—Goldman v. U. S., 28 C. 
C.P.A. (Customs) 162. 

53. U.S.—C. J. Tower & Sons v. U. 
S., Chist & Pat.App., 71 P.2d 438. 

54. U.S.—U. S. V. Heinszen, CtCl., 
27 S.Ct. 742, 206 U.S. 370, 51 L.Ed. 
1098. 


55. U.S.—Snow V. U. S., 24 Cust & 
PatApp. 319. 

56. U.S.—Tha Best Foods v. Welch, 
B.C,Idaho. 34 P.2d 682. 

Ga—Standard Oil Co. of Kentucky 
V. State Revenue Commission, 176 
S.E. 1. 179 Ga 371. 

Md.—^Leonard v. Elarle, 141 A. 714, 
156 Md. 252, aflirmed 49 S.Ct 372, 
279 U.S. 392, 73 L.Ed. 754. 

Mass.—^McMurdo v. Getter, 10 N.E 
2d 139. 

Ohio.—Marion Foundry Co. v. Lan¬ 
des, 147 N.E. 302, 112 Ohio St 166. 

Tenn.— Corpus Juris guoted in Rich¬ 
ardson V. Reese, 57 S.W.2d 797, 
799, 165 Tenn- 661. 

37 C-J. p 207 note 87. 

Regulation of professions, trades, 
occupations, and businesses see 
infra §§ 668-683. 

Statute imposing gross receipts tax 
as additional Ucense tax on retail 
storekeepers and places of amuse¬ 
ment 

Ala—^Nachman v. State Tax Com¬ 
mission, 173 So. 25, 233 Ala 628. 
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imposition of a license or occupation tax, other than 
the limitation that one must not be denied equal 
protection, is that the organic constitutional re¬ 
quirement of due process must be observed.^*? 


A license tax, in order to be invalid, must be so 
arbitrary and oppressive as clearly to deny due 
process,55 and where the state may validly require 
a license, it may make any classification or exemp- 


StatTLtd imposliLsr tax on retail to- 
Xokooo dealers, but not providing in¬ 
demnity for lost stamps. 

LA.—Lioners Cigar Store v. McFar¬ 
land, 111 So. 341, 162 La. 956. 
jSrtattite taxing privilege of declar- 
iag dividends 

Statute imposing a tax for the 
privilege of declaring and receiving 
dividends out of income derived from 
property located and business trans¬ 
acted in the state does not take 
property without due process of law 
as applied to locally licensed foreign 
corporations which declare dividends 
in other states, but the substantial 
privilege of carrying on business in 
the state clearly supports the tax, 
notwithstanding the state has condi¬ 
tioned the demand of the exaction 
on happenings outside its own bor¬ 
ders. The test, in determining 
whether the statute violates the 
Fourteenth Amendment is whether 
the taxing power exerted by the 
state bears fiscal relation to protec¬ 
tion, opportunities, and benefits giv¬ 
en by the state, and, the controlling 
question is whether the state has 
given anything for which it can ask 
return. 

■Q.S.—State of Wis, v. J. C. Penney 
Co., Wia, 61 S.Ct 246, 311 U.S. 

435. 85 L.Ed. 267, 130 AL.R. 1229, 
reversed on other grounds 61 S. 
Ct. 395, rehearing denied 61 S.Ct. 
444, followed in Minnesota Mining 
& Manufacturing Co. v. Wisconsin 
Tax Commission. 289 N.W. 686, 233 
Wis. 306, reversed on other 
grounds 61 S.Ct. 253, 311 U.S. 452, 
85 L.Ed. 274, rehearing denied 61 
S.Ct 444, 312 U.S, 712, 85 L.Ed. 

1143, rehearing denied State of 
Wisconsin v. J. C. Penney Co., 61 

S.Ct. 444, 312 U.S. 712, 85 L.Ed. 

1143. 

57. Fla.—State ex rel. James v. 
Gerrell, 188 So. 812, 137 Fla 324— 
Louis K. Liggett Co. v. Amos, 141 
Sa 153, 104 Fla. 609, reversed on 
other grounds 53 S.Ct. 481, 288 U. 
S. 517, 77 L.Ed. 929, 85 AL.R. 699, 
conformed to Louis K. Liggett Co. 
V* Lee, 149 So. 8, 109 Fla 477, and 
annulled Louis K. Liggett Co. v. 
Lee, 147 So. 463, 109 Fla 477—Hi- 
ers V. Mitchell, 116 So, 81. 95 Fla. 
345—Roach v. Ephren, 90 So. 609, 
82 Fla 523. 

Retroactive excise tax 

Amendment to statute levying ex¬ 
cise tax on gross receipts of motor 
vehicle carriers using state high¬ 
ways, eliminating credits previously 
allowed against such tax, does not 
deny due process, although retroac¬ 
tive in effect. 


Pa—Shirks Motor Exp. Corp. v. 
Messner. 100 A2d 913, 375 Pa 450, 
appeal dismissed 74 S.Ct. 640, 347 

U.S. 941, 98 L.Bd- 1090, rehearing 
denied 74 S.Ct 776, 347 U.S. 970 
98 L.Ed. 1111; Interstate Motor 
Freight System v. Messner, 102 A. 
2d 913, 375 Pa 450, appeal dis¬ 
missed 74 S.Ct. 639, 347 U.S. 941, 
98 L.Ed. 1090, rehearing denied 74 
S.Ct 775, 347 U.a 970, 98 KEd. 
1111 . 

58. Pla—Gray v. Central Florida 
Lumber Co., 140 So. 320, 104 Fla 
446, rehearing denied 141 So. 604. 
104 Fla 446, and certiorari denied 
Central Florida Lumber Co. v. 
Gray, 53 S.Ct 84, 287 U.S. 634, 77 
L.Ed. 549—^Miami Transit Co. v. 
McLin, 133 So. 99, 101 Fla 1233— 
Jerome H. Sheip Co. v. Amos, 130 
So. 699, 100 Fla 863. 

Ill.—^Father Basil's Lodge v. City of 
Chicago, 65 N.E.2d 805, 393 Ill. 
246. 

Tenn.—Richardson v. Reese, 57 S.W. 

2d 797, 165 Tenn. 661. 

37 C.J. p 208 note 85. 

Acts or ordinances held nnoonstlta-. 
tioxial 

(1) Act providing for licensing 
and regulation of barbers. 

Md.—Schneider v. Duer, 184 A. 914, 
170 Md. 326. 

(2) Section of statute requiring 
knowledge of massaging of muscles 
of upper body, and of diseases of 
nails, to obtain certificate of regis¬ 
tration as barber. 

U.S.—^Montejano v. Rayner, D.C. 
Idaho, 33 F.Supp. 435. 

(3) Barbers’ Act, denying beauty 
culturists right to cut hair without 
barbers’ license. 

Ill.—Banghart v. Walsh, 171 N.E. 
154. 339 Ill. 132, 

<4) Oregon Cosmetic Therapy 
Law, as applied to persons expert 
only in hair waving. 

U.S.—Baker v, Daly, D.C.Or.. 15 F. 
2d 881. 

(6) Act authorizing railroad com¬ 
mission to license and supervise mo¬ 
tor transi)ortation agents. 

Tex.—^Ex parte TaJkington, Cr., 104 
S,W.2d 495. 

(6) Ordinance regulating electrical 
construction and requiring electrical 
contractors to pass examination and 
be licensed. 

Ga.—Southeastern Electric Co, v. City 
of Atlanta, 176 S.E. 400, 179 Ga. 514. 

(7) An ordinance requiring solici¬ 
tors to pay a license fee of five dol¬ 
lars per day, where the purpose waj 
for the protection of local trade 

^from competition, 
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U.S.—Real Silk Hosiery Mills v. City 
of Bellingham, D.C.Wash., 1 P.2d 
934. 

(8) Act imposing annual license 
fee on trailers used for habitation, 
as applied to trailer from which 
wheels had been removed and which 
was resting on wooden blocks in 
trailer camp, 

Md.—Anne Arundel Com’rs v. Eng¬ 
lish, 35 A.2d 125, 182 Md. 614. 

C9> Ordinance requiring vendors of 
cut flowers and potted plants to be 
licensed. 

Mich.—S. S. Kresge Co. v. Couzens, 
287 N.W. 427, 290 Mich. 186, 124 
A.L.R. 543. 

(10) Prohibition of sale of retail 
instalment contracts to other than 
a licensee. 

Ind.—Department of Financial In¬ 
stitutions V. General Finance Corp., 
86 N.E.2d 444, 227 In<L 373, 10 A. 
L.R.2d 436. 

(11) Statute grranting township 
trustees discretion to grant licenses 
to operate motion picture theaters. 
Iowa.—Central States Theatre Corp. 

V. Sar, 66 N.W.2d 450. 

Acts or ordinances held sot Tumoxu 
stLtatio&al 
(1) Generally. 

Colo.—Jackson v. City of Glenwood 
Springs. 221 P,2d 1083, 122 Colo. 
323. 

Ky.—CJlty of LK>utsviIle v. Sebree, 
214 S.W.2d 248, 308 Ky. 42(1— 

City of Lexington v. Jones, 160 S. 

W. 2d 19, 289 Ky. 719. 

La.—^Frisard v. Lowe, 79 Sa2d 923. 
Mass.—Selectmen of Topsfield v. 
State Racing Commission. 8$ N.E. 
2d 65, 324 Masa 309. 

Mich.—Jeffs V. Board of Examiners 
of Barbers, 30 N.W.2d 445, 320 
Mich. 78. 

Minn.—^Minneapolis St. Ry. Co, v. 
City of Minneapolis, 40 N.W.3d 
353, 229 Minn. 502, appeal dis¬ 
missed 70 S.Ct. 674, 339 U.S. 907, 
94 L.Ed. 1335. 

N.Y.—Brous v. Smith, 106 N.RSd 
i 503, 304 N.T. 164—People v. Brook- 
1 lyn Garden Apartments, 28 N.Bl 
2d 877, 283 N.Y. 373. 

Matosin v. City of New York, 
117 N.Y.S.2d 632, 203 Misc. 973. 
Okl.—^Thompson Bldg. Co. v. Okla¬ 
homa Tax Commission. 132 P.2d 
962, 192 Okl. 1. 

Pa.—Commonwealth v. Burke, 34 Pa. 
Dist & Co. 447, 46 DauphOo. 270. 

Bennett v. City of Johnstown, 
Com.Pl., 17 Cambria 61, 16 Som. 
LegwJ. 367—Commonwealth v. Co¬ 
hen, CodolPL. 46 Dauph.Co. 394, re- 
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tion without invalidating its statute, unless, such [ classification is wholly unreasonable and arbitrary,59 


versed on other grounds 14 A^2d 
3$2, 140 Pa.Super- 361. 

Utah.—Garrett Freight Lines v 
State Tax Commission, 135 P.2d 
523, 103 Utah 390, 146 A-L.R. 

1003. 

Vt.—Sowma v, Parker, 22 Au2d 613. 
112 Vt. 241. 

(2) Requirement for limited stor¬ 
age by packers of empty oyster 
shells payable to government. 

U.S.—Leonard v. Earle, Md., 49 S.Ct. 

372, 279 U.S. 392, 73 L.Ed. 754. 

(3) Tobacco tax statute requiring 
retailers purchasing from whole¬ 
salers not having permit to present 
tobacco to nearest wholesaler hav¬ 
ing permit to have stamps affixed. 
Miss.—Mississippi State Tax Com¬ 
mission V. Flora Drug Co., 148 So. 
373» 167 Miss. 1. 

(4) Statute imposing license tax 
on theaters based on admissiona 
S.C.—^Wingfield v. South Carolina 

Tax Commission, 144 S.E. 846, 147 
S.C. 116. 

(5) Portion of ordinance requiring 
applicant for laundry license to give 
bond where articles are taken from 
city for laundering. 

Ga—City of Newnan v. Atlanta 
Laundries, 162 SvE. 497, 174 Ga 
99, 87 A.L,R. 507, appeal dismissed 
Atlanta Laundries v. City of New¬ 
nan, 52 S.Ct. 496, 286 U.S. 526, 76 
L.ird. 1269. 

(6) Ordinance limiting the num¬ 
ber of beer licenses to be issued, 
Mont.—State ex rel. Mclntire v. 

City Council of City of Libby, 82 
P.2d 587, 107 Mont. 216. 

(7) Ordinance regulating conduct 
of those who carry on excavations 
of real property, requiring permit for 
excavation, and prescribing punish¬ 
ment by fine and imprisonment for 
violation thereof. 

N.T.—Sheafer v. Joseph Breen, Inc,, 
31 N.r.S.2d 643, 263 App.Div. 135. 

People V. Susi, 23 N.T.S.2d 812, 
178 Misc. 12. 

(8) Ordinance imposing a license 
tax for revenue purposes on persons 
milking more than six cows, who de¬ 
liver milk or cream in city. 

Ga—Rossman v. City of Moultrie, 7 
S.E.2d 270. 189 Ga 681. 

(9) Statutes relating to licenses 
for milk and cream dealers and re¬ 
quiring a bond, financial statement, 
or deposit. ^ 

Ohio.—^Ziegler v. Brown, 14 Ohio 
3upp. 35, appeal dismissed 64 N. 
E-2d 680, 146 Ohio St. 224. 

(10) Statute setting forth require- 
mciits for certificate of registratiqn 
as barb^. 

U.S.'—^Montejano v. Rayner, D.C. 

, Idaho, 33 F.Suppw 435. 

Statute Imposing license tax 
on sweet pc^satoes shipped in state. 


La.—Louisiana State Dept, of Agr. 
V. Sibille, 22 So.2d 202, 207 La. 
877. 

(12) Excise tax on privilege of 
rutting state grown fruits and vege¬ 
tables into channels of commerce. 
Idaho.—State ex rel. Graham v. Enk- 

ing, 82 P.2d 649, 69 Idaho 321. 

(13) Statute making holder of a 
retail liquor dealer’s federal special 
tax stamp for sale of intoxicating 
liquor, who has no equivalent li¬ 
cense from the state, ineligible to 
have or retain a state license to sell 
nonintoxicating beer. 

Minn.—^Abeln v. City of Shakopee, 
28 N.W.2d 642, 224 Minn. 262. 

(14) Statutes prohibiting issuing 
of new or renewal insurance selling 
licenses, and providing for revoking 
of existing licenses, where use 
thereof is, or will be, principally to 
effect insurance on property owned, 
held, or sold by licensee, his rela¬ 
tives, employers, or employees. 

Ohio.—^Motors Ins. Corp. v. Robin¬ 
son, Com.Pl., 106 N.E.2d 572, af¬ 
firmed, App., 106 N.E.2d 581, ap¬ 
peal dismissed 105 N.E.2d 61, 157 
Ohio St. 354, appeal dismissed 73 
S.Ct. 43, 344 U.S. 803, 97 L.Ed. 
626. 

(15) Statute making it a crime to 
possess 200 or more cigarettes on 
which state tax has not been paid. 
Pa.—Commonwealth v. Flickinger, 

73 A.2d 652, 365 Pa. 69, certiorari 
denied 71 S.Ct. 33, 340 U.S. 843, 
95 L.Ed. 618. 

Stephano Bros. v. Hamilton, 
Com.PL, 48 DauphuCo. 439. 

(16) Statute levying tax on privi¬ 
lege of declaring and receiving divi¬ 
dends out of income derived from 
property located and business trans¬ 
acted in state. 

Wis.—^International Harvester Co. v.* 
Wisconsin Department of T8Lxa- 
tion, 10 N.W.2d 169, 243 Wis. 198. 
rehearing denied 11 N.W.2d 95, 243 
Wis. 198, affirmed 64 S.Ct 1060, 
322 U.S. 435, 88 L.Ed. 1373. 

(17) Tax on professional Services i 
performed on fee basis. 

Colo.—Potter v. Armstrong, 132 P. 
2d 788, 110 Colo. 198—Rina v. 
Bedford, 84 P.2d 827, 102 Colo. 475. 

(18) Statute authorizing issuance j 

of a certificate to any person as a i 
registered pharmacist who has been 
rn assistant druggist for 25 years 
last past effective date of statute 
passed in 1933 does not prescribe an 
excessive requirement for qualifica-1 
tion. i 

Mich.—Beeman v. Michigan Bd. of 

Pharmacy, 35 N.W.2d 354, 323 

Mich. 390, appeal dismissed 70 S 
Ct 63, 338 U.S. 803, 94 L.Ed. 486 
BlspositioiL. of tax lield. not invalid 
(1) The provision of act, amend -1 
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ing constitution by adding old-age 
pensions article, that certain per 
cent of net revenue from liquor 
taxes and license fees are allotted 
to old-age pension fund, does not 
violate due process clauses of state 
and federal constitutions. 

Colo.—City and County of Denver v 
People, 88 P.2d 89, 103 Colo. 15S5,’ 
appeal dismissed City and County 
of Denver v. People of State of 
Colo., 59 S.Ct. 1044, 307 U.S. 615, 
83 L.Ed. 1496, rehearing denied 60 
S.Ct. 69, 308 U.S. 633, 84 L.Ed, 527. 
(2) Statutes authorizing applica¬ 
tion of part of county’s share of 
weight tax and gas tax to reduction 
of tax levied for township bonds is¬ 
sued for construction of roads taken 
over by state, are not unconstitu¬ 
tional as denying due procesa 
Mich.—Township of Elba v, Gratiot 
County, 283 N.W. 616, 287 Mich. 
372. 

59. Ariz.—^Arizona State Tax Com¬ 
mission V. Frank Harmonson Ca 
Metal Products, 163 P.2d 667, 63 
Ariz. 452. 

Fla.—State ex rel. James v. Gerrell, 
188 So. 812, 137 Fla, 324. 

Ga—^Richardson v. Citizens' Trust 
Co., 168 S.E. 396, 176 Ga 553— 
Camp V. State, 154 S.B. 436, 171 Ga 
25—^Hunter v. Wright, 152 S,B. 61, 
169 Ga 840. 

Tex.—Oorptis Juris SecnndTim dted 
in Dodgen v. Depuglio, 209 S.W.2d 
588, 594, 146 Tex. 538. 

As affected by purposes of police or 
revenue 

Business taxed by city only for 
police supervision thereof in city’s 
police jurisdiction outside corporate 
limits must be classified according 
to its merit rating respecting neces¬ 
sity for such supervision, and it is 
not due process to predicate exercise 
of city's power to tax for such pur¬ 
pose on different basis, but such rat¬ 
ing is not required when exaction is 
for revenue. 

Ala—^Alabama Power Co. v. City of 
Carbon Hill, 175 So. 289, 234 Ala 
489. 

Classifications and exemptions hdd 
valid 

(1) Places of amusement. 
Ala-^-City of Bessemer v. Bessemer 

Theatres, 39 So.2d 668, 252 Ala 
117. 

Mont.^—State ex reL Griffin v. Greene, 
67 P.2d 995, 111 A.L.R. 770. 

S.C.—Curdts V. South Carolina Tax 
Commission, 127 S.R 438, 131 S.a 
362, affirmed ,47 aCt 471, 273 U-S, 
669, 71 L.Ed. 831. 

Tenn.—^KnoxTenn Theatres v. Danoa 
208 S.W.2d 536, 186 Tenn. 114. 

(2) Motor vehicle dealers as re¬ 
tail or wholesaife merchants. 

Or.—^Barnard Motors v. City of Port- 
, land, 215 P.2d 667, 183 Or. 340. 
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(3) Motor vehicles by horsepower. 

_Smith V. Commonwealth, 194 

S.W. 367, 175 Ky. 286. 

(4) Persons other than commission 
jnerchants who for the purpose of 
resale obtain from farmers posses¬ 
sion or control of farm products 
without paying cash. 

Utah-State v. Mason, 78 P.2d 920, 

117 A.L.K. 330, 

(5) Barber shops, based on number 
of chairs. 

Qa. _Price v. Richardson, 125 S.E. 

449, 159 Ga. 299. 

(6) Benefit societies. 

■jj S.—Sovereign Camp, W, O. W., v. 
Casados, D.C.N.M.. 21 RSupp, 989. 
affirmed 69 S.Ct. 79, 305 U.S. 658, 

83 L.Ed. 352, rehearing denied 59 
S.Ct 143, 305 U.S. 671, 83 LuBd. 
435. 

(7) Cigar dealers, graded accord-1 
ing to size of city or town. 

qjl—^W right V. Hirsch, 116 S.E. 795, 
155 Ga. 229. 

(8) Oleomargarine sold, offered, or 
exposed for sale or exchange, con¬ 
taining certain ingredients. 

Ga.—Coy V. Linder, 189 S.E. 26, 183 
Ga. 583. 

—^Ludwig v. Harston, 197 P.2d 
252, 65 Wyo. 134. 

(9) Junk dealers collecting metal, 
Oa—Melnick v. City of Atlanta, 94 

S.E. 1015, 147 Ga, 525. 

(10) Fish canneries graduated ac¬ 
cording to number of cases. 

XJ.S.—Pacific American Fisheries v. 
Territory of Alaska, 46 S,Ct. 110, 
269 U.S. 269, 70 L.Ed, 270. 

(11) Producers of electricity. 

U.S.—Utah Power & Light Co. v. 

Pfost, D.C.Idaho, 52 F,2d 226. 

Duke Power Co, v. Query, D.C. 
S.C., 10 F.Supp. 669, affirmed, C.C. 
A., Duke Power Co. v. South Caxo- 
lina Tax Commission, 81 P.2d 513, 
certiorari denied 56 S.Ct. 834, 298 
U.S. 669, 80 L.Ed. 1392. 

Ala.—^Alabama Power Co. v. Cull¬ 
man County Electric Membership 
Corporation, 174 So. 866, 234 Ala. 
39$, adhered to 178 So. 919, 235 
Ala 694. 

(12) Public garages. 

Ill.—City of Chicago v. Ben Alpert, 
Inc., 13 N.E.2d 987, 368 Ill. 282. 

(13) Separate classifications for 
osteopaths, dentists, and chiropo¬ 
dists, but not chiropractic. 

N.T.—People v. Lee, 272 N.T.S. 817^ 
151 Misc. 431, 

(14) Soft drink retailers. 

N.C.—Snyder v. Maxwell, 9 S.E.2d 
19, 217 N.C. 617. 

S.C—Wingfield V. South Carolina 
Tax Commission,, 144 3.K 846, 147 
S.C. 116. 

(15) State banks and trust oompa- 
niea 

Ky.—City of Sbelbyyflle v. Citi^ns 
Bank of Shelbyville, 114 SW.2d 
719, 272 Ky. 669. 


(16) Insurance agents, officers, or 
adjusters. 

Ga—Brannan t. Harrison. 158 S.E. 
319, 172 Ga 669, appeal dismissed 
52 S,Ct. 28, 284 U.a 579. 76 L,Ed. 
502, and followed In 164 S.EL 760, 
174 Ga. 907, appeal dismissed 53 
S.Ct 22, 287 U.S. 566, 77 L.Ed. 498. 

(17) Stationary steam engineers, 
excluding mobile steam engineers. 

Tex.—Bradford v. City of Houston, 

Civ.App., 4 S.W.2d 592. 

(18) Sale of food and Imposing 
sanitary regulations exempting so- 
called community market comprising 
a farmers’ market maintained by 
county. 

Mich.—Ritter v. City of Pontiac, 267 
N.W. 641, 276 Mich. 4X6. 

(19) Hotels and other places rent¬ 
ing rooms. 

Ala—Mobile Battle House v. City of 
Mobile, 78 So.2d 642, 262 Ala 270. 

(20) Defining restaurant and pro-j 
viding that license for retail sale of 
beer to be consumed on premises 
shall be granted only to bona fide ho¬ 
tel, restaurant, beer garden, club, 
railroad car, or vessel. 

N.T.—Berger v. Quinn, 268 N.T.S. 
514, 149 Misc. 545, 

(21) Act providing that licenses to 
sell beer where dancing is permitted 
shall he revoked and that new licens¬ 
es shall not be issued to such places 
but exempting licensed hotels, danc¬ 
ing in private homes and private 
dances conducted not for profit by 
lodges, posts, clubs, fraternal, benev¬ 
olent or charitable organizations. 

Okl.—^Ex parte Strauch, 157 P.2d 

201, 80 Okl.Cr. 89. 

(22) Imposing tax on use of street 
for business purposes and classify¬ 
ing persons subject to tax, and levy¬ 
ing tax for doing business on street 
on carriers for hire according to 
number and character of vehicles 
employed. 

Ga—Solomons v. Mayor and Aider- 
men of City of Savannah, 189 S.E. 
230, 183 Ga 631. 

(23) Imposing sales tax in greater 
amount on retail merchants than 
wholesalers, and exempting sales of 
school books, agricultural products, 
and articles used in preparing such 
products for market. 

i Miss.—^Notgrass Drug Co. v. State 
ex rel. Rice, 165 So. 884. 175 Miss. 
358. 

(24) Registration provisions of 
Public Utility Holding Company Act, 
U.S.—Electric Bond ^ Shore Ca v. 

Securities and Exchange Commis¬ 
sion. C.C.A.N.T.. 92 F.2d 580. af¬ 
firmed 68 S.Ct. 678, 303 U.S. 419, 
82 L.Ed. 936, 115 A.L-R. 105^ 

(25) Imposing a license tax on 
persons furnishing lodging accommo¬ 
dations, and on i>ersons operating a 
place where dancing is engaged in or 
entertainment such as variety pro- 
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grams or exhibitions provided, which 
occupation is not to be construed as 
incidental to some other business. 
Fla,—Pellicer v. Sweat. 179 So. 423. 

(26) Imposing license tax to man¬ 
age agency soliciting business for 
out-of-town enterprises where dis¬ 
play rooms are maintained and mer¬ 
chandise kept as samples for display 
only, but exempting establishments 
regularly engaged in sale of mei^ 
chandise customarily carried as part 
of their regular stock. 

Fla.—Blalock v. Powledge, 179 So. 
772. 

(27) Exemption of ex-service men 
from requirement of licensa 

Colo.—^Ajotlers Athletic Ass’n v. 

Hartung, 274 P. 831, 85 Colo^ 125. 
Ga—City of Macon v. Samples. 145 
S.E. 57, 167 Ga 159. 

(28) Exemption of telephone and 
telegraph corporations from statute 
imposing capital stock “filing fee or 
tax.” but not gas and electric coi> 
po rations. 

Fla—Jacksonville Gas Co. v. Ltee. 
148 So. 188, 110 Fla 61. 

(29) Discrimination between alco¬ 
holic beverages or some of them 
and other property in imposition of 
excise taxes and other special taxes 
and regulations. 

Md.—Herman v. Mayor and City 
Council of Baltimore, 55 A-2d 491, 
189 Md. 191, 173 A-L.R. 1310. 

(30) Exemptions enumerated in 
sales tax statute. 

S.C.—State ex rel. Roddey v. Byrnes, 
66 S.E.2d 33. 219 S.C. 485. 

(31) Imposing higher tax on Itin¬ 
erants than on nenitineranta 

Fla.—State ex rel. Lawson v. Wood¬ 
ruff, 184 So. 81. 134 Fla. 437. 

(32) Statute Imposing higher ex¬ 
cise tax on wines manufactured from 
grapes grown outside of state than 
on those made from grapes grown in 
the state. 

Ga—Capitol Distributing Co. v. Red- 
wine, 57 S.E.2d 578, 206 Ga 477. 

(33) Other classifications and ex¬ 
emptions. 

Ariz.—Arizona State Tax Commis¬ 
sion V. Frank Harmonson Co. Metal 
Products, 163 P.2d 667, 63 Aria 
452. 

Conn.—Ruppert v. Liquor Control 
Commission, 88 A-2d 388, 138 Conn. 
669. 

—Gaulden v. Kirk, 47 So.2d 567. 
Ga.—Ard v. City of Macon, 290 S,R 
678, 187 Ga. 127. 

Mich.—Nephew v. Liquor Control 
Commission of Michigan, 57 N.W. 
2d 466, 236 Mich. 120. 

Kev.—Dunn v. Nevada Tax Commis¬ 
sion, 216 P.2d 985, 67 Nev. 173. 
OkL—Safeway Stores v. Oklahoma 
E Tax Commission. 157 P.3d 749,. 195 
Okl. 333. 

S.C,—Carolina Music Co. ▼. Query, 
6 BBlSd 473, 133 BG 368. 
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or the law is confiscatory or oppressive on the class 
designated or it may omit classification, and 
levy equally on all engaged in the same business, un¬ 
der a constitutional provision permitting, but not 
requiring classification. 

Perfect equality in the operation of the law is not 
essential.®^ Xhe statute may provide that the li¬ 
cense shall be granted only to persons who are trust¬ 
worthy and bear a good reputation,63 and, in the 


case of public utilities, a certificate of convenience 
and necessity may be required before a license can 
be had.64 So, also, a certificate of liability insurance 
may be required as a condition precedent to the is¬ 
suance of a license to conduct a particular business 
or occupation. 6 4.5 An act which permits persons 
engaged in the pursuit of their occupation at the 
time of its passage to continue without examination 
but requires all others to pass examination in order 
to secure the required license does not violate due 


Tenn.—Great Atlantic & Pacific Tea 
Co. V. McCanless, 157 S.W.Sd 843, 
178 Tenn. 854. 

ClassiJlcatlozLS and exemptions held 
invalid 

CD In general. 

TT.S.—Majors v. Mclieod, D.C.Pla., 26 
P.Supp. 206, reversed on other 
grounds McLeod v. Majors, 102 P. 
2d. 128. 

Ohio.—State v. Smith, Mun., 108 N.B. 
2d 682. 

Pa.—Stanley Co. of America v. 
Boardman, Com.Pl., 46 Dauph.Co. 
359, affirmed 6 A-2d 826, 336 Pa. 
36. 

(2) A statute imposing on those 
engaged in transporting freight and 
passengers for hire by automobiles 
and motortruclcs burdensome taxes 
and regulations, and exempting oth¬ 
ers engaged in the same business, 
with no reason for the classification. 
Idaho.—State v. Crosson, 190 P. 922, 

33 Idaho 140. 

(3) State statute, prohibiting reg¬ 
istration of used automobiles, pre¬ 
viously registered outside state, 
within ninety days after filing of ap¬ 
plication with department of motor 
vehicles, but not applying to other 
used cars. 

U.S.—^Asher v. Ingels, P.C.CaJ., 13 F. 
Supp. 654. 

(4) Ordinance requiring licenses 
for and regulating operation of mag¬ 
azines for storing inflammable oils 
kept for sale only. 

Iowa.—^Edwards & Browne Coal Co. v. 
Sioux City, 240 N.W. 711, 213 Iowa 
1027. 

(5) Ordinance licensing persons 
engaged in selling foodstuffs and 
merchandise, including bread and 
cake, on cash basis, from motor-pro¬ 
pelled or horse-drawn vehicles. 

N.Y.—^United Baking Co. v. City of 

Saratoga Springs, 267 N.T.S. 316, 
149 Misc. 94—General Baking Co. v. 
City of Saratoga Springs, 267 N.T. 
S. 314, 149 Misc. 92. 

<6) Provisions of the administra¬ 
tive code of city of New York in 
so far as they prohibit sale of 
pamphlets on city streets without 
first paying a license fee to commis- 
, sioxxer of public marketa 
N.Y,—^People, on Complaint of Mul- 


laly, V. Banks, 6 N.Y.S.2d 41, 168 
Misc. 515. 

(7) Ordinance prohibiting issuance 
of a license to sell certain soft drinks 
to any one not a citizen of United 
State s- 

Or.—George v. City of Portland, 235 
P. 681, 114 Or. 418, 39 A.L.R. 341. 

(8) Ordinance which attempted to 
distinguish between persons engaged 
in same or similar businesses, merely | 
on basis of length of time each has 
been engaged in business. 

Cal.—^Ex parte Passett, 69 P.2d 865, 
21 Cal.App,2d 657. 

Tex.—^Ex parte Drelbelbis, Cr., 109 
S.W.2d 476. 

(9) Classification based on lengrth 
of residence. 

N.Y.—Schrager v. City of Albany, 
99 N.Y.S.2d 697, 197 Misc. 903. 

(10) Construction of statute ex¬ 
empting holding corporations from 
payment of privilege tax if their sub¬ 
sidiary corporations make returns so 
as to require payment of tax by 
holding corporation on its total in¬ 
come solely because certain foreign 
corporations whose stock it held did 
not make returns. 

Utah.—^First Security Corporation of 
Ogden V. State Tax Commission, 
Utah, 63 P.2d 1062. 

(11) Provision in regulatory stat¬ 
ute limiting issuance of motor vehi¬ 
cle dealer’s license for sale of new 
automobiles to persons enfranchised 
by manufacturers of new motor ve¬ 
hicles. 

Neb.—Nelsen v. Tilley, 289 N.W. 388, 
137 Neb. 327, 126 A.L.R.. 729. 

(12) Residential builders licensing 
statute which unjustly discriminat¬ 
ing in favor of trustees, banks, trust 
companies, building and loan associ¬ 
ations and savings and loan associa¬ 
tions. 

Mich.—Sullivan v. Graham, 57 N.W. 
2d 447, 336 Mich. 65. 

(13) Statute exempting washwom¬ 
en from provisions regulating laun¬ 
dry and dry cleaning establishments. 
U.S.—^Majors v. McLeod, D.C.Pla., 26 

P.Supp. 206, reversed on other 
grounds, C.C.A., 102 P.2d 128. 

(14) Statute relating to plumb- 
I ers. 

; III.—^People V. Brown, 95 N.E.2d 888, 

I 407 Ill. 665. 
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(15) Statute classifying, as dis¬ 
tributors of cigarettes, persons who 
merely bring them into state for con¬ 
sumption. 

Ill-—Johnson v. Daley, 86 N.E.2d 
350, 403 Ill. 338. 

(16) Statute authorizing State 
Board of Examiners for Engineer.^ 
and Land Surveyors to limit licenses 
to practice engineering to certain 
branches of engineering field was 
unconstitutional denial of due proc¬ 
ess as applied to licensee who had 
been licensed without restriction. 
Colo.—Prouty v. Heron, 255 P.2d 765, 

127 Colo. 168. 

60. Ala.—Smalley v. City of Oneon- 
ta, 46 So.2d 201, 253 Ala. 663. 

Ga.—Shelnutt v. City Council of Au¬ 
gusta, 136 S.B. 446, 163 Ga. 602. 

61. La.—State v. Arthur Duvic's 

Sons, 170 So. 23, 185 La. 647. 

62. Fla,—Gray v. Central Florida 

Lumber Co., 140 So. 320, 104 Fla 
446, rehearing denied 141 So. 604, 
104 Fla. 446, and certiorari denied 
Central Florida Lumber Co. v. 

Gray, 53 S.CL 84, 287 U.S. 634, 77 
L.Ed. 549. 

63. Ga.—Camp v. State, 154 S.E. 

436, 171 Ga. 25. 

64. Colo.—^Pirie v. Public Utilities 
Commission, 209 P. 640, 72 Colo. 

65. 

Ind.—^Farmers’ & Merchants* Co-op. 
Telephone Co., Boswell, Ind., v. 
Boswell Telephone Co., 119 N.E. 
613, 187 Ind. 371. 

Repeal of requirement 

Repeal of statutory provision re¬ 
quiring certificate from corporation 
commission as condition to con¬ 
structing power plant in city in 
competition with existing plant does 
not, as to power company operat¬ 
ing plant under indeterminate per¬ 
mit, deprive It of property without 
due process. 

U.S.—(iity of Paragould, Ark, v. Ar¬ 
kansas Utilities Co.. C.C.A.Arfc., 70 
F.2d 530, certiorari denied Arkansas 
Utilities Co. v. City of Paragould, 
55 S.Ct. 101, 293 U.S. 686, 73 KEd. 
682. 

64.5 Minn.—Sverkerson v. City of 
j Minneapolis, 283 N.W. 565, 204 
Minn. 388, 120 A.L.R, 944. 
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process.®^ Different specific taxes may be imposed 
on different trades or professions without violation 
of due process.®® 

Where the state has the power to prohibit, it 
may, without denial of due process, impose regula¬ 
tions where it permits the thing to be done,®'^ and 
in proper exercise of police power may impose con¬ 
ditions which in effect are prohibitive of the con¬ 
duct of the business.®® 

The imposition of a license requirement is uncon¬ 
stitutional and a denial of the guaranty of due proc¬ 


ess when imposed on a business not affected with 
a public interest,or on a common calling;'^® or 
when it needlessly interferes with a lawful occupa¬ 
tion,or has no rational basis or justification.'^^ 

In order to avoid violation of the due process 
clause, the law imposing the tax must be definite 
and certain."^ 

Nonresidents. The license must not discriminate 
between residents and nonresidents engaged in the 
same business,but a classification between resi¬ 
dents and nonresidents where the circumstances and 


65. Ala.— "Ex parte Samples, 98 So. 
803, 210 Ala. 544. 

jliun.—State v. Broden, 232 N.W. 617, 
181 Minn. 341. 

jHont—State t. Bays, 47 P.2d 60, 100 
Mont 125. 

06 , TJ.S.—The Best Foods v. Welch, 
D.C.Idaho, 34 F.2d 682, 

67. Mass.—General Outdoor Adver¬ 
tising Co. V. Department of Public 
Works. 193 N.E. 799, 289 Mass. 148, 
appeal dismissed General Outdoor 
Advertising Co, v. Callahan, 66 S. 
Ct 495, 297 U.S. 725, 80 L.Ed. 1008, 
General Outdoor Advertising Co. v. 
Hoar, 56 S.Ct. 495, 297 U.S. 725, 80 
L.Ed. 1008, and Brink v- Callahan, 
56 S.Ct 496, 297 U.S. 725, 80 L.Ed. 
1008. 

Special duties 

Where licensee are granted by 
state, special duties in connection 
therewith may be exacted without 
providing compensation therefor. 
Mich.—People v. Thompson, 242 N. 
W. 857, 259 Mich. 109. 

68 . Tenn.—^Bowen v. Hannah, 71 S. 
W,2d 672, 167 Tenn. 461. 

69. U.S.-Southwest Utility Ice Co. 

V. Uiebmann, C.C.A.Okl., 52 F.2d 
349. afiarmed 52 S.Ct 371, 285 U.S. 
262, 76 HEd. 747. 

]5easing of motor yehicles 
The business of leasing motor ve¬ 
hicles without drivers to selected 
customers not being affected with a 
public interest so as to be amenable 
to legislative control in exercise of 
state’s police power, statutory re¬ 
quirement of a certificate of public 
convenience in favor of anyone de¬ 
siring to engage in or continue such 
business deprives owner of property 
without due process of law. 

Pa,—Hertz Drivurself Stations v. 
Siggins. 58 A.2d 464, 359 Pa. 25, 7 
A,LuR.2d 438. 

7a N.Y.—General Baking Co. v. City 
of Saratoga Springs, 267 N.T.S. 
314, 149 Misc. 92. 

71. U.S. — New State Ice Co. v. Lieb- 
mann, Okl., 52 S.Ct. 371, 285 U.S. 
262, 76 E.Ed. 747. 

Iowa. —Gilchrist V. Bierring, 14 N. 

W. 2d 724, 234 Iowa 899—State v. 
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Logsdon, 248 N.W. 4, 215 Iowa 
1297. 

Me.—State v. Old Tavern Farm, 180 
A. 473, 133 Me. 468, 101 A.L.R. 810. 
N.Y.—People v. Kozanowski, 239 N. 

Y.S. 706, 136 Misc. 353. 

N.C.—State v. Warren, 189 S.B. 108, 
211 N.C. 75. 

72. Md.—^Dasch v. Jackson, 183 A. 
534, 170 Md. 251. 

73. R.I.—Prata Undertaking Co. v. 
State Board of Embalming & Fu¬ 
neral Directing, 182 A. 808, 55 R.I. 
454, 104 A.L.B. 389. 

Acts or ordhuuices held not void for 
uncertainty or indefinltenesa 

(1) Act regulating occupation of 
hairdressers and cosmetologists. 

S.C.—State V. Ross, 194 S.E. 439. 

( 2 ) Statute imposing excise tax on 
each proof gallon of whisky or other 
spirits distilled for beverage pur¬ 
poses in Maryland. 

U.S.—Oldetyme Distillers v, Gordy, 
D.CMd., 17 F.Supp. 424. 

(3) Imposition of license tax on 
gross sales of moving picture theater 
tickets. 

MonL—State ex rel. Griffin v. Greene, 
Mont, 67 P.2d 995, 111 A.L.R. 770. 

(4) Statute prohibiting sale of 
securities under installment plan 

I contract unless approved by public 
j utilities commission. 

U.S.—^Doherty v. McAuliffe, D.G 
Mass., 7 F.Supp. 49, vacated, C.C. I 
A., 74 F.2d 800, certiorari denied 
McAuliffe V. Doherty, 65 S.Ct 639, 
294 U.S. 730, 79 L,Ed. 1260. 

(5) Statute imposing a privilege 
tax on express comi>anies, dependent 
on the classification of railroads over 
which the express is moved, fixed by 
the railroad commission for purpose 
of levying privilege tax on railroads. 
U.S.—Southeastern Express Co. v. 

Robertson, Miss., 44 S.Ct. 421, 264 
U.S. 535, 68 L.Ed, 836. 

( 6 ) Securities Act making it un¬ 
lawful in sale of securities by use of 
means of communication in inter¬ 
state commerce to obtain money or 
property by means of untrue state¬ 
ment of material facts, or omission 
to state material facts necessary to 
make statements, made In the light 
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of the circumstances under which 
they were made, not misleading. 

U.S.—Coplln V. U. S., aC.A.Wash.. 
88 F.2d 652, certiorari denied 57 
act 929, 301 U.a 703, 81 L-Ed, 
1357. 

(7) License tax on generation of 
electrical energy. 

U.S.—^Utah Power & Light Co. v, 
Pfost. Idaho, 52 S.Ct. 548, 286 U.S, 
165. 76 L.Ed. 1038. 

( 8 ) Ordinance imposing annual lit 
cense tax on privilege of carrying on 
telephone business, of four per cen^ 
of gross income of business in city 
during preceding fiscal year, as ap¬ 
plied to telephone company doing al¬ 
so intrastate and Interstate busi- 

; ness. 

I U.S.—Pacific Telephone & Telegraph 
Co. v. City of Seattle, TVash., 54 S. 
Ct 383, 291 U.S. 300, 78 L.Ed. 810. 

(9) Ordinance imposing license tax 
on independent contractors based on 
gross receipts. 

Cal.—City of Los Angeles v. Rancho 
Homes, Inc*, 256 P.2d 305, 40 Cal. 
2d 764. 

<10> Statute taxing contractors 
measured by gross proceeds or gross 
income. 

Ariz.—X>uhame v. State Tax Com¬ 
mission, 179 P.2d 252, 65 Ariz. 268. 
171 A.L.R. 684. 

<11) Statute authorizing Commis¬ 
sioner to refuse life insurance 
agent's license to one who has dem¬ 
onstrated lack of trustworthiness, 
Idaho.—^Williams v. O’Connell, 278 P. 
2d 196. 

3>efi]iitlo]L of duty of taxpayer 

In the imposition of a license or 
excise tax, due process of law does 
not require that the legal duties to 
be performed by the taxpayer be de¬ 
fined by any particular agency of the 
state government, but the require¬ 
ments of due process are satisfied if 
a rmsonably clear definition is af¬ 
forded in time to give the taxpayer 
tn opportunity to comply. 

U.S.—Pacific Telephone A Telegraph 
Co. V. City of Seattle, Wash., 54 S. 
Ct, 383, 291 U.& 300. 78 L.Ed. 810. 
71. U.S.—^Ward Baking Co. v. City 
of Fernandina. D.CFla., 29 F. 2 d 
789—Campbell Baking Co. v. City 
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conditions are different is not necessarily a denial of 
due process.'^^ Foreign corporations engaged in 
business in a state may be required to obtain a li¬ 
censed® A gross receipts tax, as applied to a for¬ 
eign corporation doing business in the jurisdiction, 
may be based on the gross receipts derived from 
sales to customers within the jurisdiction without 
denying due processd®*® 

Aliens. A statute barring an alien, ineligible to 
United States citizenship, from obtaining a license 
has been held not to violate the due process 
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claused®-^® 

Citizenship for a specified length of time, as a 
prerequisite for a license, has been held to be an 
unconstitutional requirement, where it bears no rea¬ 
sonable relationship to the promotion of the general 
welfared®*^® 

Amount. License taxes levied for the purpose 
of raising revenue, if otherwise valid, are not lim¬ 
ited as to their amount by the guaranty against the 
taking of property without due process of law,^^ 


of Harrisonrille, D.C.Mo., 19 F.2d 
159. 

Pacifle Fruit & Produce Co. v. 
Martin, D.C.Wash., 16 F.Supp. 34 
—Ratta V. Healy, D.C.N.H., 1 F. 
Supp. 669, appeal dismissed Healy 
V. Ratta, 53 S.Ct. 522, 289 U.S. 701, 

77 L.Ed. 1459, reversed on other 
pounds 54 S,Ct. 700, 292 U.S. 263, 

78 L..Ed. 1248. 

Fla.—McCreary v. State ex rel. Ty- 
ser, 165 So. 657, 122 Fla. 494. 

Ill.—American Can Co. v. Emmerson, 
123 K.E. 581, 288 Ill. 289. 

Kan.—City of Atchison v. Becken- 
stein, 54 P.2d 926, 143 Kan. 440— 
Hair v. City of Humboldt, 299 P. 
268, 133 Kan. 67—Ex parte Irish, 
250 P. 1056, 121 Kan. 72, 122 Kian. 
33, 61 A.L.R. 332. 

Md.—Jewel Tea Co. v. Town of Bel 
Air, 192 A. 417. 

Okl.—Grantham v. City of Chickasha, 
9 P.2d 747, 156 Okl, 56, followed in 
Ex parte Russum, 9 P.2d 753, 156 
Okl. 62. 

Wis.—^New York Life Ins. Co. v. 
State, 211 N.W. 288, 212 N.W. 801, 
192 Wis, 404, error dismissed Mu¬ 
tual Life Ins. Co. of New York v. 
State of Wisconsin, 48 S.Ct. 323, 
276 U.S. 602, 72 L.Bd. 726. 

Wishing' 

Conservation statute reauiring that 
every person fishing for edible aqua¬ 
tic life in marginal sea waters of 
the state for hire or in order to sell 
his catch, shall have a license and 
that every fishing boat shall also 
have such a license, is unconstitu¬ 
tional as unreasonable and a viola¬ 
tion of due process, where Commis¬ 
sion was authorized to fix a quota for 
licenses, so that some residents and 
nonresidents were denied licenses, 
and where a great majority of pres¬ 
ent license holders were resident citi¬ 
zens having an absolute right to re¬ 
newals in future years, even though 
amount of available fish might great¬ 
ly decrease, and where if quota was 
subsequently enlarged so as to take 
ini new applicants, resident citizens 
would have a preference. 
Tex.-^Dobard v. State, 233 S.W.2d 
435, 149 Tex. 332. 

TSb —^tate v. Lemar, 87 A.2d 

386, l47 Me. 405. 


S.C.—^American Bakeries Co. v. City 
of Sumter, 174 S.E. 919, 173 S.C. 
94, appeal dismissed 55 S.Ct. 120, 
293 U.S. 523, 79 L.Bd. 635. 

Tex.—Brownsville Shrimp Co. v. Mil¬ 
ler, Civ.App., 207 S.W.2d 911, re¬ 
fused no reversible error. 

Va.—Richmond Linen Supply Co. v. 
City of Lynchburg, 169 S.E. 554, 
160 Va. 644, affirmed National Lin¬ 
en Service Corporation v. City of 
Lynchburg, Va., 54 S.Ct. 437, 291 

U. S. 641, 78 L.Ed. 1039, rehearing 
denied 54 S.Ct. 456, 291 U.S. 648, 78 
L.Ed. 1043. 

Statutes or ordinances held not in¬ 
valid 

(1) Alaska tax statute relating to 
fishermen was not unconstitutional 
as in violation of Fifth Amendment 
to constitution by reason of amount 
of difference between tax on non¬ 
resident trollers and on resident 
trollers. 

Alaska.—^Freeman v. Smith, 8 Alaska 
229. 

(2) Statute exempting barbers, 
practicing in Montana on effective 
date of statute requiring examina¬ 
tion before certificate of registration 
would be given, from taking exam¬ 
ination but not exempting barbers 
practicing in other states on effective 
date of statute from taking examina¬ 
tion. 

Mont.—-State v. Bays, 47 P.2d 50, 100 
Mont, 125. 

(3) City ordinance making vehicles 
delivering foodstuffs for human con¬ 
sumption in city subject to daily in¬ 
spection and imposing annual license 
fee on each vehicle except those de¬ 
livering foodstuffs from local estab¬ 
lishments licensed and inspected un¬ 
der other ordinances, does not dis¬ 
criminate unfairly against manufac¬ 
turers residing in another state in 
violation of due process of law. 

Ill.—General Baking Co. v. City of 
Belleville, 51 N.E.2d 546, 384 Ill. 
459—^Keig Stevens Baking Co. v. 
City of Savaima, 44 l^JE.2d 23, 380 
Ill. 303. 

76. U.S.—^Prudential Insurance Co. 

V. Benjamin, S.C., 66 S.Ct. 1142, 32? 
U.S. 408, 90 L.Ed. 1342, l64 A.L.R. 
476. 


N.Y.—Kaufman v. Investors* Syndi¬ 
cate, 266 N.Y.S. 386, 148 Misc. 624, 
alBrmed 271 N.Y.S. 1058, 242 Ann 
Uiv. 609. 

Va.—Ralph Sollitt & Sons Const. Co. 
V. Commonwealth, 172 S.E. 290 161 
Va. 854, 91 A.L.R. 774, appeal'dis¬ 
missed Ralph Sollitt & Sons Const. 
Co. V. Commonwealth of Virginia, 
54 S.Ct. 632, 292 U.S. 599, 78 L.Bd. 
1463, rehearing denied 54 S.Ct 714, 
292 U.S. 599, 78 L.Ed. 1466. 

Wyo.—^Equitable Life Assur. Soc. of 
U. S. V. Thulemeyer, 52 P.2d 1223, 
49 Wyo. 63, rehearing denied 54 
P.2d 896, 49 Wyo. 63, appeal dis¬ 
missed Ham V. Equitable Life As¬ 
sur. Soc. of U. S., 57 S.Ct. 24, 293 
U.S. 505, 81 L.Ed. 375. 

76.5 D.C.—^Panltz v. District of Co¬ 
lumbia, 122 F.2d 61, 74 App.D.C 
284. 

Test of power to impose gross re» 
ceipts tax 

Test controlling under the doe 
process clause whether a tax im¬ 
posed by a state bears a reasonable 
fiscal relation to the protection, op¬ 
portunities, and benefits given to 
nonresident business firms by tbe 
taxing jurisdiction. 

D.C.—Panitz v. District of Colum¬ 
bia, supra. 

76.10 Cal.—Torao Takahashi v. Fish 
and Game Commission, 185 P.2d 
805, 30 Cal.2d 719, reversed on oth¬ 
er grounds 68 S.Ct. 1138, 334 U.S. 
410, 92 L.Ed. 1478. 

76.15 N.Y.—Wormsen v. Moss, 39 
N.Y.S.2d 798, 177 Misc- 19. 

77. Neb.—^Village of Utica v. Rume- 
lin, 278 N.W. 372. 

N.J.—^Edwards v. Mayor and Council 
of Borough of Moonachie, 68 A-2d 
744, 3 N.J. 17. 

Ring V. Mayor and Council of 
Borough of North Arlington, 56 A 
2d 744, 136 N.J.Law 494, affirmed 
61 A.2d 508, 1 N.J. 24, appeal dlsr 
missed 69 S.Ct. 250, 336 U.a 889, 93 
L.Ed. 427. 

37 C-J, p 208 note 91. 

Higher tax on Tmlnspected products 
A statute imposing a higher priv¬ 
ilege tax on petroleum product? on 
vvhich inspection fees were npt palti 
was not invalid as capricious or ar- 
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and the same is true as to license taxes levied for 
police purposes in the case of occupations or busi¬ 
nesses that the state may altogether prohibit 
A useful and lawful business may not, under the 
guise of a taxing act, deliberately be destroyed and 
confiscated.'^® However, where a license tax may 
properly be imposed, the mere fact that the tax 
is so excessive as to discourage or destroy the busi¬ 
ness on which it is imposed does not render it 
violative of due process.^O In determining whether 
the tax is confiscatory the comparison of the amount 
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of the tax with the value of the property on the 
use of which the tax is imposed is not the sole 
test,S'i but the ultimate test is whether the tax is 
so arbitrary or oppressive that a great number, if 
not all, persons are prohibited from pursuing a use¬ 
ful occupation.^2 fact that the amount is pro¬ 

hibitive in certain isolated cases dc^s not render the 
act unconstitutional.^^ 

Absolute accuracy in the method for determining 
the amount of the tax is not essential.®^ A mu- 


bitrary in classification where it af¬ 
forded all dealers equal opportunity 
of falling' into either class. 

Tenn.—State v. Reed Oil Co., 137 S. 
W.3d 292, 176 Tenn. 10. 

78. La.—State ex rel. Paquette v. 

Bd. of Pharmacy of La., 188 So. 
697, X92 551. 

pa.—Cavanaugh v. Gelder, 72 A. 2d 
8 S, 364 Pa. 361, certiorari denied 
71 S.Ct. 55, 340 U.S. 822, 95 L.Ed. 
604. 

S.D.—Barnes v. Stout ^76 N.W. $ 20 . 
37 ax P 208 note 92. 

Tax oa premiums collected by mail 
A municipal ordinance measuring 
city license tax on business of is¬ 
suing insurance by the total amount 
of premiums collected by mail by 
nonresident insurance company from 
policyholders residing in municipal¬ 
ity. regardless of the place where 
they resided at time when they ap¬ 
plied for and received their policies, 
does not deny insurer due process of 
law. 

La.—City of New Orleans v. Kansas 
City Life Ins. Co., 22 So.2d 51, 207 
La. 745. 

79. Ala.—State v. Kartus, 162 So. 
633, 230 Ala. 352, 101 A,L.R. 1336, 
answers conformed to 162 So. 538, 
26 Ala.App. 446, certiorari denied 
162 So. 541, 230 Alsu 357. 

Fla.—State ex rel. Adams v. Lee, 166 
So. 249, 122 Fla. 639, affirmed 166 
Sow 262, 122 Pla. 670, rehearing de¬ 
nied 166 So. 574, 122 Fla. 700, cer¬ 
tiorari denied Lee v. State of Flor¬ 
ida ex rel. Adams, 57 S.Ct. 16, 299 
U.S. 542, 81 L.Ed. 399. . I 

La.—State v. Lucas, 199 So. 126,1 
196 La. 29$. 

N.X—^Edwards v. Mayor and Council 
of Borough of Moonachie, 68 A- 2 d 
744, 3 N.J. 17. 

Pa.—Commonwealth ex rel. v. Brad¬ 
ley, 40 Pa.Dlst. & Co. 684, 89 
3?ittsb.Leg.X 14 L 
American Stores Co. v. Board- 
man, Com.Pl., 46 Dauph.Co. 334, 
affirmed 6 A.2d 826, 336 Pa. 36. 

Va.—^Williams v. City of Richmond, 
14 aE.2d 287, 177 Va. 477^ 134 A. 
L.R. 33l 
Photographers 

Ordinance requliriitg photographers 
to pay an annual Licensb tee of ten 


dollars, to pay an annual fee of fifty 
dollars for each solicitor employed 
to secure patronage, and to file a 
bond In the amount of one thousand 
dollars is invalid as prohibiting a 
legitimate busines.s. 

Tex.—Ex parte Mihlfread, 83 S.W.2d 
347, 128 Tex.Cr- 656. 

Public utilitios 

W^hile the state may provide for 
supervision and regulation of pub¬ 
lic utilities and impose a license tax 
to cover the cost thereof, if the ex¬ 
action Is so unreasonable and dis¬ 
proportionate to the service as to 
impugn the good faith of the law 
it violates due process. 

U.S.—Great Northern Ry. Co. v. 
State of Washington, 57 S.Ct. 397, 
300 U.S. 154, 81 L.Ed. 573, rehear¬ 
ing denied Great Northern Ry. Co. 
i V. State of Washington, 67 S.Ct. 

I 604, 300 U.S. 686. 81 L.Bd. 888. 

80. U.S.—^A. Magnano Co. v. Hamil¬ 
ton, Wash., 54 act 599, 292 U.S. 
40, 78 UEd. 1109. 

Oldetyme Distillers v. Gordy, D. 
CMd., 17 F.Supp. 424. 

Alaska.—Alaska Pish Salting & By- 
Products Co. V. Smith, 6 Alaska 
173, affirmed 41 S.Ct. 219, 255 U- 
S. 44, 65 L.Ed. 48$. 

S.C.—Carolina Music Co. v. Query, 

6 S.E.2d 473, 192 S.a 308. 

S.D.—Barnes v. Stout 276 N.W. $20. 

81. Fla.—Miami Transit Ca v. Mc- 
Lin, 133 So. 99, 101 Pla. 1233. 

82. Fla.—Gray v. Central Florida 
Lumber Co., 140 So. 320, 104 Flsu 
446, rehearing denied 141 So. 604. 
104 Pla. 446, and certiorari denied 
Central Florida Lumber Co. v. 
Gray, 53 S.Ct 84, 287 U.S. 634. 77 
L-Ed, 549—Miami Transit Co. v. 
McLln, 133 So. 9$, 101 Pla. I28S. 

Pees greater than expense of exu 
f orcexueiit 

(1) Fact that the total license fees 
for conducting training school re¬ 
ceived were not grossly excessive or | 
disproportionate to the expenses in- ! 
volved in enforcing its provisions 
means that the plaintiff was not de¬ 
prived of any property without due 
process of law. 

Pa.—Drexel v. Haas, 78 PaDist, 4k 
Co. 36, 61 Dauph.Co. 232, exceptions 
dismissed 62 I>auph.Co». 206. | 

lOll 


\ (2) Act Imposing license fees of 

1500 on wholesale dealers in ol -’oninr- 
garlne and license foes of $100 on r«-- 
; tall dealers, Is unconstitutional be¬ 
cause it imposes an oppressive and 
unwarranted restriction on lawful 
business in view of fact that fees 
exacted are so excessive that amount 
collected ranges from two to five 
times the amount expended by bu¬ 
reau in enforcement of all Kws. 
Pa~Flynn v. Horst, 61 A.2d 54, 266 
Pa. 20, 

(3) Evidence showing that license 
fees collected on oleomargarine dur¬ 
ing the past ten years exceeded the 
cost of supervision and regulation 
for an average of 853 per cent war¬ 
ranted finding of the trial court that 
the license fee provided by statute 
was a denial of due process, 

Mont.—Brackman v. Kruse, 199 P,2d 
971, 122 Mont. 01. 

(4> Where, under license ordi¬ 
nance, license taxes were exacted 
from operator of drive-in filling sta¬ 
tion located within police jurisdic¬ 
tion of city hut outside city limits, 
the ordinance amounted to taxation 
for revenue and was an unconstitu¬ 
tional taking of property without 
due process of law under evidence 
that revenue exacted was all out of 
proportion to cost of regulation and 
protection furnished by city. 

Ala.—City of Prichard v. Richard¬ 
son, 17 So.2d 461. 245 Ala, 365. 

83. Ark,—Fitzgerald v. Gates, 32 S. 
W.2d 634, 1S2 Ark. 655. 

Fla.—^Pellicer v. Sweat, 17$ So. 423. 

Cost of Uoense and bond 

A provision of statute regulating 
business of dealing in oil field and 
mining supplies and equipment re¬ 
quiring parties affected to obtain li¬ 
cense and give bond is not arbitrary 
or unreasonable where combined cost 
of bond and license would not de¬ 
stroy business or render it unprofita¬ 
ble, although particular parties, for 
reasons peculiar to themselves, may 
be unable to meet Us requirements. 
Okl.—Kirschner v. McCracken, 68 P. 
2d 793. 186 Okl. 323. 

84. U.S.—South Carolina Power Co. 
V. South Carolina Tax Commission, 
D.as.a, 52 P,2d 615, affirmed 52 
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nicipality may be authorized to impose a license 
tax with discretion as to the amount.^5 A privilege 
tax based on gross income of the business is not 
void as a tax on gross sales. 

Permit and franchise taxes on foreign corpora¬ 
tions based on their authorized capital stock have 
been held a taking of property without due proc- 
ess,^'^ A license tax based on such part of the 
authorized capital stock as is represented by prop¬ 
erty owned and business transacted in the state 
has been held not unconstitutional,and a tax on 
a domestic corporation for the privilege of increas¬ 
ing its capital stock is not violative of due proc¬ 
ess. A state may impose a nonrecurrent entrance 
fee on a foreign corporation desiring to engage in 
business in the state and may measure the amount of 
such fee by the authorized capital stock ;90 "but the 


entrance fee may not validly te imposed after the 
corporation has been admitted into the state to 
carry on local business.90-5 In imposing on corpora¬ 
tions an excise tax in the nature of a filing fee the 
statute may provide that as to a corporation whose 
stock is of no par value the value will be presumed 
to be a certain amount, subject to rebuttal of such 
presumption.9l A state license tax on that part of 
&e capital stock of a domestic corporation which 
is represented by property wholly outside the state 
is not invalid.92 

b. Particular Professions, Businesses, Trades, 
or Occupations 

A license may be required to engage in any profe* 
Sion, trade, occupation, or business affecting the puWic. 

^ A license may be required to engage in a profes¬ 
sion, trade, or occupation affecting the public,ss 


S.Ct. 494, 286 U.S. 625. 76 L.Ed. 
1268. 

85- Ga.—^Allen v. City of Marietta, 
136 S.E. 207, 163 Ga. 374. 

86- TT.S.—^Penny Stores v. Mitchell, 
D.C.Miss., 59 F.2d 789, appeal dis¬ 
missed Penny Stores v. Kice, 53 
S-Ct. 122, 287 U.S. 672, 77 L.Ed. 580. 

87. U.S.—Cudahy Packing Co. v, 
Hinkle, Wash., 49 S.Ct. 204, 278 U. 
S. 460, 73 L.Ed. 454—^Looney v. 
Crane Co., Tex., 38 S.Ct. 85, 245 

U. S. 178, 62 L.Ed. 230—Western 
Union Tel. Co. v. Kansas, Kan., 
30 S.Ct. 190, 216 U.S. 1, 64 L.Ed, 
355. 

St. Louis Southwestern Ry. Co. 

V. Stratton, D,C.I11., 57 P.2d 211, 
reversed on other grounds Strat¬ 
ton V. St. Louis Southwestern Ry. 
Co., 52 S.Ct. 222, 284 U.S. 530, 76 
L.Ed. 465. 

Utah.—Minneapolis Steel & Machin¬ 
ery Co. V. Crockett, 263 P. 926, 71 
Utah 211. 

Stock of no par value 

A statute arbitrarily computing 
nonpar stock of foreign corporations 
at one hundred dollars a share for 
imposition of license tax on author¬ 
ized capital stock is a denial of equal 
protection and due process. 

Ill.—O'Gara Coal Co. v. Emmerson, 
156 N.E. 814, 326 Ill. 18. 

Xucrease in capital stock 

(1) A provision requiring collec¬ 
tion, on the filing of a certificate of 
increase of capital stock, of specified 
fees in proportion to the amount of 
stock, without providing any reason¬ 
able maximum charge to be imposed 
without reference to the total capi¬ 
tal stock, is invalid as applied to a 
foreign corporation employing only a 
portion of its capital stock within 
the state as in violation of the due 
process clause of U.S.Const Amendm. 
14. 


Mo.—Montgomery Ward & Co. v. 
Becker, 69 S.W.2d 674, 334 Mo. 789. 
certiorari denied Becker v. Mont¬ 
gomery Ward & Co., 55 S.Ct 71, 
293 U.S. 559, 79 L.Ed. 660. 

Mont—General Electric Co. v. Stew¬ 
art 199 P. 911, 60 Mont 387—J. 
I. Case Threshing Mach. Co. v. 
Stewart, 199 P. 909, 60 Mont 380. 

(2) Where there was no showing 
that foreign corporation was engag¬ 
ed in interstate commerce, a statute 
providing that foreign corporations 
desiring to file articles increasing 
capital stock should pay to secretary 
of state a fee proportionate to its 
authorized capital stock did not vio¬ 
late constitution as denying due 
process in that, since only a portion 
of the capital was employed in the 
state, a tax was levied on property 
without the state, but the fee at 
most was no more than a franchise 
tax. 

Wash.—^Lament, Corliss & Co. v. 
Hinkle, 239 P. 840, 136 Wash. 285. 

(3) Where at time of admission 
of foreign corporation to do busi¬ 
ness in state, statute provided that 
in case of increase of stock, cor¬ 
poration would be required to pay 
additional fees based on that portion 
of increase of its authorized capi¬ 
tal stock used or to be used in state, 
additional fee imposed on foreign 
corporation on its increase of capi¬ 
tal stock did not deny the corpora¬ 
tion due process of law. 

Mich.—^Montgomery Ward & Co. v. 
Warner, 20 N.W.2d 127, 312 Mich. 
117. 

88. Ky.—^Bosworth v. Evansville & 
Bowling Green Packet Co,, 199 S. 
W. 1059, 178 Ky. 716, rehearing de¬ 
nied 201 S.W. 2, 179 Ky. 710. 

Okl,—^Pord Motor Co, v. Oklahoma 
Tax Commission, 106 P.2d 803, 188 
OkL 78. 

37 ax p 207 note 87 [a] (9). 
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Inclusion of unissued stock 
Statute requiring fees based on 
proportion of authorized capital 
stock represented by local property 
and business was unconstitutional 
as to foreign corporation in inter¬ 
state commerce which had Issued 
less than one half of authorized 
stock. 

Mont.—Chicago, M., St P. & p. e. 
Co. V. Harmon, 295 P. 762, 89 Mont 

89. m.—Chicago & E. I. Ry. Co. r. 
Emmerson, 158 N.E. 857, 327 IlL 
674, 57 AL.R. 664, certiorari denied 
48 S.Ct 562, 277 U.S. 661, 72 L.Bd. 
1009. 

90. U.S.—Atlantic Refining Co. v. 
Commonwealth of Virginia, 58 S. 
Ct 75, 302 U.S. 22, 82 L.Ed. 24. 

90.5 Nev.—State ex rel. Texas Ca v. 
Koontz, 240 P.2d 525, 69 Nev. 25. 

91. Fla.—Gray v. Central Florida 
Lumber Co., 140 So. 320. 104 Fla 
446, rehearing denied 141 So. 604, 
104 Fla 446, and certiorari denied 
Central Florida Lumber Cow v. 
Gray, 53 S.Ct 84, 287 U.S. 634, 77 
L.Ed. 549. 

92. S.C.—Pacolet Mfg. Co. v, Query, 
177 S.E. 653, 174 S.G 359, 98 AL. 
R. 1440. 

93. U.S.—Corpus Juris Secundum 
cited in Allen v. Killoran, B.aDei, 
56 F.Supp. 173, 176. 

Fla—Gandy v. Borras. 154 So. 248, 
114 Fla 503. 

Ga—^Ingram v. State, 19 S.R2d 493, 
193 Ga 665. 

Ky.—^Paducah Automotive Trades 
Ass'n V. City of Paducah, 211 S.W. 
2d 660, 307 Ky. 524. 

Me.—State v. Lemar, 87 A2d 886, 147 
Me. 405. 

N.T.—People v. Cohen, 8 N.T.&2d 76, 
255 App.Div. 485. 

Or.—Garbade v. City of Portland, 
214 P.2d 1000, 188 Or. 168. 
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aad the unlicensed practice thereof may be en- 
joined.^^ It has been held not a denial of due proc¬ 
ess to require the procuring of a license by abstrac¬ 
ters of titles,^^ architects and engineers,^® auto¬ 
mobile dealers,97 bail bondsmen,97.5 barbers,98 beau¬ 
ty culturists,98-5 bottle club operators,98.i0 brick 
masons,99-75 chattel mortgage and salary loan 
brokers,99 cigar and cigarette dealers,7 coal dealers,- 
commission merchants,9 contractors,9-5 creamery 
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Station owners or operators,^ dealers in citrus 
fruits,dealers in corporate and other securities,^ 
dealers in skins and hides of wild fur bearing ani¬ 
mals or alligators,® employment agencies,7 express 
companies,9 garage operators,9 graduate nurses,7® 
growers of citrus fruit,71 holding companies,72 in¬ 
surance agents,79 insurance companies,74 itinerant 
solicitors of business,7^-5 itinerant venders,75 junk 


94 . Iowa.—State v. Fray, 241 NT.W. 
663, 214 Iowa 53, 81 A.L.R, 286. 

—Lamb v. Whitaker, 105 S.W. 
2d 105, 171 Tenn. 485. 

95 . Mont—State ex rel. Freeman v. 
Abstracters Board of Examiners. 
45 P.2d 668. 99 Mont 564. 

96. Tenn.—State Board of Exami¬ 
ners for Architects and Engineers 

V. Standard Engineering Co., 7 S. 

W. 2d 47, 157 Tenn. 157. 

12 C.J. p 1274 note 52. 

97 » Ga,—Brooks v. Harrison, 156 S. 
E. 35, 171 Ga. 488. 

97.5 Cal.—McDonough v. Goodcell, 
91 P.2d 1035, 13 Cal.2d 741, 123 A. 
L.R. 1205. 

96. Tex.—Hanzal v. City of San An¬ 
tonio, Civ.App., 221 S.W. 237, er¬ 
ror refused- 
12 C.J. p 1274 note 53. 

98.5 Fla.—Gillett v. Colson, 198 So. 
109, 144 Fla. 377. 

Xstablishments praotlcliig epilation 
Provision that the term “beauty 
parlor*' should include premises 
wherein business of beautifying hu¬ 
man face or hands was conducted for 
hire, which was construable as re¬ 
quiring beauty parlor license for es¬ 
tablishments practicing epilation, 
was not violative of constitutional 
inhibitions against deprivation of lib¬ 
erty without due process of law, 
such establishments being affected 
with a public interest. 

KT.—People V. Cohen, 8 N.T.S.2d 70, 
255 App.Div. 485. 

98.10 Mich,—^MutchaJll v. City of 
Kalamazoo, 35 3S’.W.2d 245, 323 
Mich. 215. 

98.15 Ala,—Smalley v. City of One- 
onta, 46 So.2d 201, 253 Ala. 663. 

99. Ohio.—Wessell v. Timberlake, 
116 N.E. 43, 95 Ohio St. 21, Ann. 
Cas,19X8B 402. 

1- Ga.—-Lloyd v. Bichardson, 124 S. 
E. 37, 158 Ga. 633, 

Ky.—Commonwealth for Use and 
Benefit of City of Wilmore v. Mc¬ 
Cray. 61 aw.2d 1043, 250 Ky. 182. 

3. M<t—Jacobs V. Mayor and City 
Council of Baltimore, 191 A. 421. 

8. U.S.—^Bayue v. State of Kansas 
ex pel. Brewster, 39 S.Ct, 32, 248 U. 
S. 112, 63 L.Ed. 153. ' 

3.5 Bight to sue on contract 
Statutes denying contractor re¬ 


dress in courts of state for collection 
of compensation due under contract 
without alleging himself to be duly 
licensed contractor at the time cause 
of action arose, is not a denial of due 
process of law, since police power, 
under which statute was enacted, 
was not so unreasonably or arbitrari¬ 
ly exercised as to amount to confisca¬ 
tion of property or a denial of the 
right to engage in a particular trade, 
occupation or profession. 

N.M.—Kaiser v. Thomson, 232 P.2d 
142, 55 N.M. 270. 

4. N.D.—Gofman v. Ousterhous, 168 
K.W. 826, 40 N.D. 390, 18 A.L.R. 
219. 

4.5 Tex,—Texas Underwriters v. 
Martinal, CivJLpp., 140 S.W.2d 582. 

5. Fla—Riley v. Sweat. 149 So. 48, 
110 Fla. 362. 

Sale of corporate securities j blue 
sky laws see infra 5 681. 

6. U.S.—^Lacoste v. Department of 
Conservation of State of Louisiana, 
44 act 186, 263 U.S. 546, 68 UEd. 
437. 

N.J.—McBride v. Clark, 127 A. 
650, 101 N.J.Law 213, 223, 2 N.J. 
Misa S14. 

Ribnik v. McBride. 133 A. 870, 4 
N.J.Misc. 623, affirmed 137 A. 437. 
103 N.J.Law 708, reversed on oth¬ 
er grounds 48 S.Ct 645, 277 U.S. 
350, 72 UEd. 913, 56 A.L.R. 1327, 
followed in Executive Service 
Corp. V. Quigley, 243 N.Y.S. 772, 
229 App.Div. 852. 

Va.—Cole V. Commonwealth, 193 S. 
E. 517. 

8. Miss,—Robertson v. Southwest¬ 
ern Express Co.. 94 So. 210, 130 
Miss- 305, affirmed Southwestern 
Express Co. v. Robertson, 44 S.Ct 
421, 264 U.a 535. 68 L.Ed. 836. 

9. Ga—Milliron v- Harrison, 166 a 
E. 231, 175 Ga 764, 84 A.L.R. 1142, 

la Mont.—State v. Yellowstone 
County Thirteenth Judicial Dist 
Ct, 146 P. 743. 50 Mont 289. 

11. Fla—C. V, Floyd Fruit Co, v. 
Florida Citrus Commission, 175 So, 
248, 128 Fla 665, 112 A.L.R. 662, 
followed in Stewart v. Knott 175 
So. 254, 128 Fla 654. 

12. U.S.—Electric Bond & Share 
Co. V. Securities and Exchange 
Commission, N.Y., 58 S.Ct 678, 303 
U.S. 419, 82 L.Ed. 936, 115 A.L.R, 
105. 


la U.S.—Robertson v. People of 
State of California 66 S.Ct 1160, 
328 U.S. 440, 90 L.Ed. 1366. rehear¬ 
ing denied 67 S.Ct 25, 329 U.S. 818, 
91 L.Ed. 697. 

Ga.—Brannan v. Harrison, 158 S.E. 
319, 172 Ga 669, appeal dismissed 
62 S.Ct 28, 2S4 U.S. 579. 76 LEd. 
502, and followed in 164 S.E. 760, 
174 Ga. 907, appeal dismissed 53 
S.Ct 22, 287 U.S. 666, 77 L-Ed. 498. 
12 C.J. p 1274 note 56. 

Automobile insurance 

Insurance statute, requiring insure 
ance agents to be licensed as ap¬ 
plying to dealers, selling automobiles 
and insurance thereon under open 
policy. 

U.S.—-Chrysler Sales Corporation v. 
Spencer, D.C.Me., 9 P.2d 674, af¬ 
firmed Palmetto Fire Ins. Co, v. 
Conn, 47 S.Ct 88, 272 U.S. 295, 71 
L.Ed. 243. 

14. U.S,—Prudential Ins. Co. v. Ben¬ 
jamin, S.C., 66 S.Ct 1142, 328 U.S. 
408. 90 L.Ed- 1342, 164 A.L.R. 476 
—Compania General de Tabacos de 
Pilipinas v. Collector of Internal 
Revenue, Philippine. 48 S.Ct 100, 
275 U.S. 87. 72 L.Ed. 177. 

Ga.—Fidelity & Casualty Co. of New 
York V. City of Columbus, 22 S.B. 
2d 72T. 194 Ga. 795. 

Tenn-—State v. Continental Assur. 
Co„ 137 S.W.2d 277, 176 Tenn, 1, 
rehearing denied 138 S.W,2d 447, 
176 Tenn. 1, appeal dismissed Con¬ 
tinental Assur, Co. Y. State of 
Tennessee, 61 S.Ct 1, 311 U.S. 5, 85 
L.Bd. 5. 

Wis.—Northwestern Mut. Life Ins. 
Co. V. State, 207 N.W. 430, 189 Wis. 
103. and 207 N.W. 434. 189 Wis. 
114, reversed on other grounds 48 
S.Ct. 55. 275 U.S. 136, 72 L.Ed. 202. 
and vacated 218 N.W. 98. 195 Wis. 
190. 

AS Tor laundry not licensed in state 
as such 

Miss.—Stone v. Memphis Steam 
lAundry Cleaner, 53 So.2d S9. re¬ 
versed on other grounds Memphis 
Steam lAundry Cleaner v. Stone, 
72 S,Ct 424, 342 U.S. 389, 96 L,Ed. 
436. 

15. Ala.—American Bakeries Co. v. 
City of Huntsville, 168 So. 880, 232 
Ala. 612. appeal dismissed Ameri¬ 
can Bakeries Co. v. City of Hunts¬ 
ville, Alabama, 57 S.Ct 122. 299 U. 

^ S. 614, 81 L.Ed. 380. 
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dealers,!* labor union organizers,i*-* light and pow- 
er companies,manufacturers,^® merchants giving 
trading stamps,motion picture operators ,20 motor 
transportation agents,21 nonresident fishermen, 
parking lot operators,22.5 photographers,23 pilots, 
plumbers,25 private detectives,2® public account- 
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ants,25*5 public dance halls,25*10 real estate bro¬ 
kers,27 retailers,27-5 sellers of malt beverages28 or 
soft drinks23 or near beer,30 solicitors of money for 
charitable and other purposes,3i stationary engi¬ 
neers,32 sugar refiners,32.5 travel bureau agents,32.10 

undertakers,®3 venders of merchandise selling or 


Iowa.—state v. Logsdon, 248 N.W. 4, 
215 Iowa 1297. 

—People V. Kupusinac, 246 N. 

W. 159, 261 Mich. 398. 

—^People V. Finkelstein, 9 N.T.S. 

2d 941, 170 Misc. 188. 

Or.—Anderson v. Farr, 191 P- 346, 97 
Or. 137. 

Pa.—City of Pittsburgh v. Ruffner, 4 
A-2d 224, 134 Pa.Super. 192. 

Tex.—^Neiman-Marcus Co. v. City of | 
Houston, Civ.App., 109 S.W.2d 543, 
error refused. 

29 C.J. P 227 note 93. 

16 . Ga.—Shurman v. City of Atlan¬ 
ta, 95 S.E. 698, 148 Ga. 1. 

1^0.—City of St Louis v. Baskowitz, 
201 S.W. 870. 273 Mo. 543. 

16.5 Tex.—^Ex' parte Thomas, 174 S. 
W.2d 958, 141 Tex, 591, reversed on 
other grounds 65 S.Ct. 315, 323 XJ. 

S. 616. 89 Li,Ed. 430, rehearing de¬ 
nied 65 S.Ct 557, 323 U-S, 819, 89 
L.Ed. 630. 

17 . XJ.S.—Puget Sound Power & 
Light Co. V. City of Seattle, Wash., 
54 S.Ct 542, 291 U.S. 619, 78 L.Ed. 
1025, rehearing denied 54 S.Ct 712, 
292 U.S. 603, 78 L.Ed. 1466. 

Certificate of convenience and neces^ 
sity 

Pa.—In re East End Electric Light, 
Heat & Power Co., 63 Pa.Super. 16 
—In re Relief Electric Light, Heat 
& Power Co., 63 Pa.Super. 1. 

18. XT-S.—^American Mfg. Co, v. City 
of St. Louis, Mo., 39 S.Ct. 522, 250 | 
XI.S. 459, 63 L.Ed. 1084. 

Manufactiire of insecticides and 
ftmgicides 

XJ.S.—United Drug Co. v. Graves, D. 
C.Ala., 34 P.2d 808. 

19 U.S.—Rast V. Van Deman & 
Lewis Co.. Fla., 36 S.Ct 370, 240 
U.S. 342, 60 L.Ed. 679, L.R.A.1917A 
421, Ajin.Cas.l917B 455. 

63 C.J. p 766 note 76. 

2a Fla.—Gandy v. Borras. 154 So. 
248, 114 Fla. 503. 

21. U.S.—Finn v. Railroad Commis¬ 
sion of State of California, D.C. 
Cal., 2 F.Supp. 891. 

—People v. Henry, 21 P.2d 672, 
131 Cal.App. 82—People v. Stelling, 
21 P.2d 167, 131 Cal.App. 300, 

Tenn.—^Bowen v. Hannah, 71 S.W.2d 
672, 167 Tenn. 451. 

22. U.S.—Haavik v. Alaska Packers’ 
Ass’nw Cal.. 44 S.Ct 177, 263 U.S. 

68 L.Ed. 414. 

Bttsidjence for specific time 

Statute licensing commercial fish- 
enmen who have not been bona fide 


state residents for 12 months and 
commercial fishing vessels that have 
not been registered for that period 
and imposing high fees therefor, is 
not unreasonable, arbitrary nor vio¬ 
lative of constitutional prov^ions re¬ 
quiring due process although deter¬ 
rents imposed may work temporary 
hardship on some residents. 

Tex.—^Dodgen v. Depuglio, 209 S.W. 

2d 588, 146 Tex. 638. 

22.5 Minn.—State v. United Parking | 
Stations. 60 N.W.2d 50. 235 Minn. 
147, 29 A.L.R.2d 852. 

23. Statutes held unoonstitutional 

(1) Generally. 

—BuehmaJi v. Bechtel, 114 P. 

2d 227, 57 Ariz. 363, 134 A.L.R. 
1374. 

Mont—State v. Gleason, 277 P.2d 
530. 

—State V. Ballance, 51 S.E.2d 
731, 229 N.C. 764. 7 A.L.R.2d 407, 
overruling State v. Lawrence, 197 
S.E. 586, 213 N.C. 674. 

N.D.—State V. Cromwell, 9 N.W. 2d 
*914, 72 N.D. 565. 

(2) Statute establishing a state 
board of photographic examiners and 
providing that except as to stated 
classes, person desiring to engage in 
business of photography or photo-fin¬ 
ishing must stand an examination 
and thereby qualify as to competen¬ 
cy, ability, and integrity, is unconsti- 

I tutional, since prescribed regulations 
I are imposed on lawful business and 
do not bear any reasonable or sub¬ 
stantial relation to public health, 
safety, or morals or other phase of 
general welfare. 

Ga.—Bramley v. State, 2 S.E.2d 647, 
187 Ga. 826. 

24. Ill.—Mathew v. People,' 67 N.E. 

28, 202 Ill. 389, 95 Am.S.R. 241, 63 
L.R,A. 73. * 

La.—Kotch V. Board of River Port 
Pilot Com’rs for Port of New Or¬ 
leans, 25 So.2d 527, 209 La. 737, af¬ 
firmed 67 S.Ct. 910, 330 U.S. 552, 91 
L.Ed. 1093, rehearing denied 67 
S.Ct. 1196, 331 U.S. 864, 91 L.Ed. 
1869. 

25. Ill.—Douglas V. People, 80 N.E. 
341, 225 Ill. 636, 116 Am.S.R. 162, 
8 L.R.A.,N.S., 1116. 

Pa.—Commonwealth v. Dougherty, 40 
A.2d 902, 156 Pa.Super. 520. 

12 C.J. p 1274 note 59. 

26- Wis.'—^Manufacturers' & Mer¬ 
chants' Inspection Bureau v. 
Buech, 181 N.W. 125, 173 Wis. 433. 
12 C.J. P 1274 note 58. 
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26.5 Fla.—Heller v, Abess, 184 So, 
122, 134 Fla. 610. 

26.10 Ga.—Poss V. Norris, 29 S.E.2d 
705, 197 Ga. 513, followed in Mose¬ 
ley V. Norris, 29 S.E.2d 708, 197 
Ga. 518. 

27- Ga.—Camp v. State, 154 S.E. 43C, 
171 Ga. 25. 

Ky.—Hoblitzel v. Jenkins, 263 S.W. 
764, 204 Ky. 122. 

La.—Zerlin v. Louisiana Real Estate 
Board, 103 So. 528, 168 La, 111. 

N.M.—State v. Spears, 259 P.2d 356, 

57 N.M. 400. 39 A.L.R.2d 595. 

Va.—Massie v. Dudley, 3 S.E.2d 176, 
173 Va. 42. 

27.5 Ill.—^Modern Dairy Co. v. De¬ 
partment of Revenue, 108 N.B.2d 
8, 413 Ill. 55. 

28. Ga.—Tate v. Seymour, 184 S.E. 
698, 181 Ga. 801. 

Intoxicating liquor license required 
Statute making the holder of a re¬ 
tail liquor dealer's federal special tax 
stamp for the sale of intoxicating 
liquor, who has no equivalent license 
from the state, ineligible to have or 
retain a state license to sell non-in¬ 
toxicating malt liquor, bears a real 
and substantial relation to the regu¬ 
lation of the liquor traffic by the 
state and is not a denial of due proc¬ 
ess. 

U.S.—Jung V. City of Winona, D.C. 
Minn., 71 F.Supp. 558. 

29. Md.—Springer & Kimmell v. 
Town of Westemport, 117 A. 74S, 
140 Md. 506. 

30. Ohio.—Levitt v. City of Cleve¬ 
land, 178 N.E. 593, 40 Ohio App. 
405. 

31. Pa.—Commonwealth v. Creigh¬ 
ton, 170 A. 720, 111 Pa.Super. 302. 

32. Minn.—^Hyvonen v. Hector Iron 
Co., 115 N.W. 167, 103 Minn. 331, 
123 Am.S.R 332. 

32.5 U.S.—Roig V. People of Puerto 
Rico, C.C.A.Puerto Rico, 147 P.2d 
87. 

32.10 Ariz.—^BYancis v. Allen, 96 P. 
2d 277, 64 Ariz. 377, 126 A-LR- 
190. 

33 ^ pigL,—State Board of Funeral Di¬ 
rectors & Embalmers for Florida 
V. Cooksey, 3 So.2d 602, 147 Fla¬ 
gs 7, 788, adhered to State Board 
of Funeral Directors and Embalm- 
ers V. CQOksey, 4 So.2d 253, 148 
Fla. 271. ‘ ' 

Pa.—Commonwealth v. Markmann, 
174 A. 6, 114 Pa.Super. 29. 

1 R.I.—Prata Undertaking Co. v. State 
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operating on railroad trains,restaurants,^5 
schools, institutes, classes, or courses of in¬ 
struction,theaters,and trailer parks.37-5 it 
has also been held not a denial of due process to re¬ 
quire a license of persons engaged in conducting 
bankrupt, trustee, administrator, or fire sales and 
the like,3^ or in operating or soliciting a linen or 
towel rental service,^^ or in maintaining structures 
for the storage of oil,^^-^ or who are engaged in the 
business of cleaning, pressing, and dyeing 
clothes,making small loans,operating a taxi- 
cab,^<^*® radio broadcasting,^i selling butter substi- 
tutes,^^*^ reselling of theater tickets,^^ severing 
timber from the soil for commercial purposes,^^ 


stevedoring,^^ or towing automobiles and for 
the use of coin-operated vending machines. 

Law, A license to practice law may be required 
without any denial of due process.**^ 

Medicine, dentistry, etc. The state may without 
denial of due process require a license for the prac¬ 
tice of medicine, dentistry, or other branches of 
the healing arts.^^ 

Owners and operators of motor vehicles. Regu¬ 
lations requiring all chauileurs and operators or 
drivers of motor vehicles to obtain licenses and pay 
license fees therefor are not invalid as violating the 
due process of law clause of state or federal consti¬ 
tution.^® Statutes and ordinances imposing licenses 


Board of Embalming & Funeral Di¬ 
recting^, 182 A. 808, 65 ILL 464, 104 
AUR. 389. 

34. Ga—^Interstate Co. v. Richard¬ 
son, 169 S.E. 373, 177 Ga. 9. 

35 . Colo.—In re Interrogatories of 
the Governor on Chapter 118, Sess. 
Laws 1935, 52 P.2d 663. 

36. N.T,—People v. American So¬ 
cialist Soc., 195 N.T.S. 801. 202 App. 
Div. 640. 

Beauty culture schools 

A statute requiring beauty culture 
schools to have annually renewable 
licenses on pain of criminal prosecu¬ 
tion, which did not permit licensing 
body to act capriciously but gave ap¬ 
plicant right of appeal to court from 
adverse decision, was valid exercise 
of police power and did not deprive 
applicant of liberty or property with¬ 
out due process. 

R.I.—State V. Conragan, R,I., 192 A 
752. 

87. S.C.—•Wingfield v. South Caro¬ 
lina Tax Commission, 144 S.B. 846. 
147 S.a 116. 

37.5 Ga.—Nichols v. Pirhle. 43 S.E. 
2d SOe, 202 Ga. 372. 

Ky.—White v. City of Richmond, 169 

S.W.2d 315, 293 Ky, 477. 

38. Ala.—State v. Kartus, 162 So. 
533, 230 AlA 352, 101 AL.R, 1336, 
answers conformed to 162 So. 638, 
26 Ala.App. 446, certiorari denied 
162 So. 641, 230 Ala. 357. 

Ga.—Shelnutt v. City Council of Au¬ 
gusta, 136 S.E. 446, 163 Ga. 502. 
39* Ga.—^National Linen Service 

Corporation v. City of Gainesville, 
182 S.B. 610. 181 Ga. 397. 

38*5 Minn.—State v. Northwest Lin¬ 
seed Co., 297 N.W. 635, 209 Minn. 
422, appeal dismissed Northwest 
Linseed Co. v. State of Minnesota 
61 S.Ct, 960, 313 U.S. 544, 86 L.Ed. 
1511. 

39.10 OkX—<rack Lincoln Shops v. 
State Dry Cleaners* Board, 136 P. 
2d 332, 192 Okl. 251, appeal dis¬ 
missed 63 S.CL 1448/ 32© XJ.S. 208, 
8T L.Bd. 1847* 


40. Fla.—Jann^tt v. Windham, 153 
So. 784, 109 Fla. 129, affirmed Jan- 
nett V. Hardie, 64 S.Ct. 345, 290 U. 
S. 602, 78 L.Ed. 629. 

Ga—Morgan v. Lowry, 149 S.B. 37, 
168 Ga 723, appeal dismissed Mor¬ 
gan V. State of Georgia, 50 S.Ct. 
238, 281 U.S. 691, 74 L.Ed. 1120. 
N.T.—Gregg v. Personal Finance Co. 
of New York, 298 N.T.S. 266, 164 
Misc. 392. 

40.5 Tex.—Beene v. Bryant, Civ. 
App., 201 S.W.2d 268. 

41. U.S.—^American Bond & Mort¬ 
gage Co.. D.C.in., 31 P.2d 448, af¬ 
firmed, C.C.A, American Bond & 
Mortgage Co. v. U. S., 52 F.2d 318, 
certiorari denied 52 S.Ct. 311, 2S5 

U.S. 538. 76 L.Ed. 931. 

41.5 S.D.—Schmitt v. Nord, 27 N.W. 
2d 910, 71 S.D. 675, appeal dismiss¬ 
ed Schmitt V. Wilder, 68 S.Ct. 1018, 
334 U.S. 809, 92 LEd. 1741. 

42. U.S.—Weller v. People of State 
of New Tork, 45 S.Ct. 656. 268 U. 
S. 319, 69 L.Ed. 978. 

43. Ark.—^Ployd v. Miller Lumber 
Co., 254 S.W. 450, 160 Ark. 17, 32 
ALR. 811. 

44. Wash.—^Puget Sound Stevedor¬ 
ing Co. V. State Tax Commission of 
Washington, 63 P.2d 532, 189 Wash. 
131, modified on other grounds 58 
S.Ct 72. 302 U.S. 90, 82 L.Ed. 68. 

44.5 Tenn.—City of Chattanooga v. 
Fanburg, 265 S.W.2d 15, 196 Tenn. 
226. 

45. Fla.—Harrell v, Schleman, 36 Sa 
2d 431, 160 Pl€u 644—Rackley t. 
Stoutamire, 180 So. 376. 

45. Ala,—Berk v. State, 142 Sa 832, 
225 Ala. 324, 84 AL.R. 740. 

Elan.—Depew v. Wichita Ass*n of 
Oedlt Men, 49 P.2d 1041. 142 Kan. 
403, certiorari denied Wichita As3*n 
of Credit Men v. Depew, 56 fikCt 
574, 297 U.S. 710, 80 L.Ed. 997. and 
Wichita Ass*n of Credit Men v. 
State ex rel. Beck, 56 S.Ct 574, 297 

U.S. 710, 80 L.BcL 997. 

T«e for Uoeitse 

Annual lioense fee of five dollars 
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imposed on members of bar by state 
bar act is a reasonable regulatory 
exaction and not void as denying due 
process. 

N.M.—In re Gibson, 4 P.2d 643, 35 
N.M. 550. 

47. Ill.—People v. Zimmerman, 63 
N.E.2d 850. 391 Ill. 621. 

Elan.—State ex rel. Beck v. Cooper, 
78 P.2d 884. 147 Kan. 710. 

Njr.—state Bd. of Medical Examiners 

V. Grossman, 62 A2d 699, 135 N.J. 
Law 468. 

Or.—^State v. Burroughs, 280 P. 653, 
130 Or. 480. 

48- Mich.—People v. Carroll, 264 N. 

W. 861, 274 Mich. 451. 

49. Chiropractlo 

Ill.—People V. Walsh, 178 N.E. 343, 
346 Ill. 52. 

N.J.—^State Bd. of Medical Examiners 

V. Grossman, 52 A 2d 699, 135 N.J. 
L. 468. 

W.Va.—State v. Morrison, 127 S.K 75, 
98 W.Va. 289. 

Optometry 

Mass.—McMurdo v. Getter, 10 N.E. 
2d 139—Commonwealth v. S. S. 
Kresge Co.. 166 N.B. 558. 267 Mass. 
145. 

N.J.—^New Jersey State Board of 
Optometrists v. S. S. Kresge Co., 
174 A 853, 113 N.J.Law 287, modi¬ 
fied on other grounds 181 A 152, 
115 N.J.Law 495. 

Wls*—Price v. State, 171 N.W, 77, 
168 Wls- 603. 

Teteariswry medlotue aAd surgery 
U.S.—^Peet Stock Remedy Co. v. Mc¬ 
Mullen, C.C.A.Neb., 32 F,2d 669. 
sa N.T.—^Rizzo V. Douglas, 201 N. 

T.S. 194. 121 Misc. 446. 

42 C.J. p 742 note 48—p 746 note 36. 
Age limits 

Statute denying to persona under 
sixteen right to license to drive mo¬ 
tor vehicle was not deprivation of 
property without due process. 

Neb.—State v. Graunke, 229 N.W- 329, 
. 119 Neb. 440. 

Moral and Iluaaolal rej^xislbillty 
City ordinance licensing and regu¬ 
lating operation of t axicabs, which 
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and license fees and taxes on persons owning or 
operating motor vehicles are not invalid as taking 
property without due process of law,®i unless they 
impose burdensome taxes on some motor vehicles 
and exempt others in the same class without any 
justification or reason for the classification,52 or 
are ambiguous.^S 

A state license tax may be imposed in addition 
to license taxes imposed by municipalities, even 
though the vehicles are used only within munici¬ 
palities and not on state highways and a city 
may require the licensing of vehicles operated for 
4ife even though such vehicles have state licenses.55 

Residents of other jurisdictions may be required 
to register their vehicles and pay the same tax as 
local residents if they wish to use the highways of 
the taxing state,5 6 and a requirement that registra¬ 
tion fees be paid before vehicles are driven on the 
highway is valid even as applied to a foreign cor- 
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poration owning the vehicle.57 A license tax by 
a county on vehicles owned by residents thereof 
imposed for highway construction and maintenance’ 
is not invalid because residents of other counties’ 
not so taxed, may use the roads.^^ 

A statute providing for appropriation of gaso¬ 
line and motor vehicle taxes to construction of 
state roads has been held not to deny due process 
because failing to provide opportunity for the tax¬ 
payer to be heard, or to apportion the tax.S9 

A direction that the funds so raised can be used 
only for rural roads does not make the law uncon¬ 
stitutional. Due process does not require that 
in distributing the proceeds of the license tax, the 
exact amount collected in each county be returned 
to it,^i nor is it a denial of due process to require 
counties collecting the tax to remit to the state only 
amounts in excess of a specified sum.62 


provided that board of city commis¬ 
sioners should investigate applicant 
for license both as to his moral and 
financial responsibility and should 
consider public convenience and ne¬ 
cessity in granting licenses, did not 
deny equal protection or due process. 
K.D.—Ex parte Bryan, 264 N.W. 539, 
66 N.D. 241. 

51. Mont.—^Wheir v. Dye, 73 P.2d 
209. 

N.C.—^Powell V. Maxwell, 186 S.E. 
326, 210 N.C. 211. 

NT.D.-^tate v. Kromarek, 52 N.W. 2d 
713, 78 N.D. 769, certiorari denied 
Kromorek v. State of North Dako¬ 
ta, 72 S.Ct, 1064, 343 U.S. 968, 96 
L.Ed. 1364. 

S.C.—Briggs V. Greenville County, 
135 S.E. 153, 137 S.a 288. 

42 C.J. p 665 note 46. 

Tax based, on we^ht of vehicle 
Statute imposing on owners of cer¬ 
tain vehicles for use of the public 
highways a license tax measured by 
gross weight of the vehicle does not 
violate due process of law merely be¬ 
cause under such statute private car¬ 
riers are taxed at the same rate as 
carriers for hire, since neither pri¬ 
vate nor public carriers have the 
rfght to use the highways without 
payment of a fee. 

U.S.—^Bode V, Barrett, Ill., 73 S.Ct. 
468, 344 U.S. 583, 97 D.Ed. 667; 
Co-ordinated Transport of Ill. v. 
Barrett, 73 S.Ct 468, 344 U.S. 583, 
97 L.Ed. 567, rehearing denied 73 
S.Ct 778, 345 U.S. 931, 97 L.Ed. 
1360. 

ClassiilcatioBL 

The act levying on motor vehicles 
and trucks designed and normally 
used to haul merchandise or heavy 
loads, as distinguished from motor 
vehicles designed for passenger serv¬ 
ice, a reasonable tax based on carry¬ 


ing capacity, number of wheels and 
load per axle, size of tires, weight, 
and other elements bearing direct re¬ 
lation to highway hazards, whether 
engaged in interstate or intrastate 
traffic, is not unconstitutional as de¬ 
nying due process. 

Ind.—Eavey Co. v. Department of 
Treasury of Indiana, 24 N.B.2d 268, 
216 Ind. 255, appeal dismissed Eav¬ 
ey Co. V. Department of Treasury 
of State of Ind., 60 S.Ct, 1081, 310 
U.S. 611, 84 L.Ed. 1388—Richmond 
Baking Co. v. Department of Treas- i 
ury, 18 N.E.2d 778, 215 Ind. 110. 

Statute chaugixLg time for procure¬ 
ment 

Pact that statute changing time i 
for procuring automobile license per¬ 
mits deduction where previous li- j 
cense was obtained for full year but' 
not where previous license was only | 
for six months, does not make stat- I 
ute violate due process clause. 

S.C.—^Heslep v. State Highway De¬ 
partment of South Carolina, 171 S. 
B. 913, 171 S.C. 186, 

Payment of taxes €ur oonditloBL 

A law forbidding issuance of a li¬ 
cense for automobiles without a cer¬ 
tificate that all taxes due on the au¬ 
tomobile for the preceding year have 
been paid does not violate due proc¬ 
ess. 

Colo.—Milliken v. O'Meara, 222 P. 
1116, 74 Colo. 475. 

Md.—^Mayor and City Council of Bal¬ 
timore V. Perrin, 12 A 2d 261, 178 
Md. 101. 

Advertising on license plates 

(1) A statute requiring words 
“New York World's Fair 1939“ to be 
on automobile license plates was not 
unconstitutional as depriving auto¬ 
mobile owner of liberty or property 
without due process of law. 
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N.Y.—^People v. McClean, 3 N.T.S.2d 
314, 167 Misc. 40. 

(2) However, the same provisions 
were held invalid, since requirement 
was unreasonable and violated due 
process clauses of state and federal 
constitutions. 

N.T.—People v. Perkins, 1 N.Y.S.2d 
940, 166 Misc. 520. 

52. Idaho.—State v. Crosson, 190 P. 
922, 33 Idaho 140. 

42 C.J. p 665 note 47. 

53. Mont.—‘Vennekolt v. Lutey, 23 
P.2d 452, 96 Mont 72. 

54. U.S.—Carley & Hamilton t. 

Snook, Cal., 50 S.Ct 204, 281 U.a 
66, 74 L.Ed. 704, 68 AL.R. 194. 

55. Ga.—Derst Baking Co. v. Mayor 
and Aldermen of City of Savannah, 
179 S.E. 763, 180 Ga. 510. 

Tex.—^Dallas Taxicab Co. v. City of 
Dallas, Civ.App., 68 S.W.2d 359. 

56. U.S.—Storaasli v. State of Min¬ 
nesota, 51 S.Ct 354, 283 U.S. SI, 
75 L.Ed. 839. 

57- Or.—Camas Stage Co. v. Koaer, 
209 P. 95, 104 Or. 600, 25 ALR 
27. 

58. S.C.—State v. Touchberry, 112 
S.E. 345, 121 S.C. 5. 

58. S.C.—State v. Moorer, 160 S.E. 
269, 152 S.C. 455, appeal dismissed 
and certiorari denied Johnson v. 
State Highway Commission of 
South Carolina, 50 S.Ct 238, 281 
U.S. 691, 74 L.Ed. 1120. 

60. Ga.—Lee v. State, 135 S.E B12, 
163 Ga. 239. 

81, Iowa.—McLeland v. MarshaU 
County, 201 N.W. 401, 199 Iowa 
1232, modified on other grounds 203 
N.W. 1, 199 Iowa 1232. 

32. Tex.—Harris County v. Hall, 
Civ.App., 56 S.W.2d 943, error dis- 
I missed. 
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Motor carriers. Without any denial of due proc¬ 
ess motor carriers, both interstate and intra-state, 
may be required to be licensed,or pay a mileage 
tax^^ and post a deposit to secure its payment.^® 
While compliance with unconstitutional conditions 
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cannot be required,®® it is no denial of due process 
to require, as a condition to obtaining a license, a 
certificate of public convenience and necessity,®'^ or 
the consent of the municipality,®® or to require a 


xi.S.—Aero Mayflower Transit 
Co. V. Board of R. R. Com’rs of 
State of Montana, 68 S.Ct. 167, 332 

U. S. 495, 92 Li.Ed. 99—^Ziffrin, Inc. 

V. Reeves, Ky., 60 S.Ct, 163, 308 XJ. 
S 132, 84 Li.Ed. 128—^Hicklin v. 
Coney, S.C., 64 S.Ct. 142, 290 U.S. 
169, 78 UEd. 247. 

Stephenson v. Binford, D.C.Tex., 
5S F.2d 509, aflflrmed 53 S.Ct 181, 
287 U.S. 251, 77 LuEd. 288, 87 A.U 
R 721. 

Aero-Mayflower Transit Co. v. 
Grosjean, D.C.La., 3 F.Supp. 627, 
appeal dismissed Mayflower Trans¬ 
it Co. V. Conway, S3 S.Ct 4, 287 U. 
S. 671, 77 L».Ed. 579. 

Lane v. Whitaker, U.C.Conn., 275 
F. 476. 

Fia.—Miami Transit Co. v. Ajnos, 156 
So. 279, 115 Fla. 842. 

Ga.—Dixie-Ohio Exp. Co. v. State 
Revenue Commission, 197 S.E. 887, 
186 Ga. 228, affirmed 59 S.Ct.2d 435, 
306 U.S. 72, 83 L.Ed. 495. 

Me.—State v. King, 188 A. 775, 135 
Me. 5. 

Minn,—State v, Oligney, 202 N.W. 
893, 162 Minn. 302. 

Mont.—Willis v. Buck, 263 P. 982, 
81 Mont 472. 

Nev.—Ex parte Anderson, 242 P. 587, 
49 Nev. 208. 

Okl.—Herring v. State, Cr., 64 P.2d 
921, certiorari denied Herring v. 
State of Oklahoma, 57 S.Ct, 937, 
501 U.S. 704, 81 L.Ed. 1358. 

Tenn.—State v. Harris, 76 S.W,2d 
324, 168 Tenn. 159. 

Anto oaravans 

(1) A statute taxing transporta¬ 
tion of automobiles into state in car¬ 
avans does not deny nonresidents en¬ 
gaged in caravaning automobiles due 
process of law. 

Idaho.—Geo. B. Wallace, Inc., t. 
Pfost 65 P.2d 725, 110 A.L.R. 613. 

(2) The Caravan Act imposing li¬ 
cense fees on motor vehicles moved 
for purpose of sale into the state, or 
from one of two zones created with¬ 
in the state to the other zone, does 
not infringe the due process clause. 
Cid.—Lord v. Henderson, 234 P.2d 

197, 105 Cal.App.2d 426, appeal dis¬ 
missed 72 S.Ct. 561, 342 U.S. 937, 
96 L.Ed. 697. 

Dairy companies 

Enforcement of public freight mo¬ 
tor vehicle law against dairy com¬ 
pany gathering milk from producers 
for operating without the required 
license is not violative of due proc¬ 
ess guaranty. 

Md.—West V. Western Maryland Dai¬ 
ry, 135 A 136, 160 Md. 641, error 
dismissed Western Maryland Dairy 


Co. V. West, 47 S.Ct 763. 274 U.S. 
765, 71 L.Ed, 1334. 

Holder of hiring Uceoise 
Where garage owner, having hiring 
license for automobiles, but not per¬ 
mit for operation of motor vehicles 
by fixed schedule over route as re- . 
Quired, attempted by chartering au¬ 
tomobiles to evade latter provisions, 
but in fact operated busses and auto¬ 
mobiles over fixed route on sched¬ 
ule time, injunction would not lie to 
restrain public service commission 
from preventing such operation, as 
being a taking of property without 
due process of law within Const.U.S. 
Amend. 14. 

Md.—Restivo t. West, 129 A 884, 
149 Md. 39. 

Bedprocity provisdonS valid 

The provisions of statute provid- ! 
ing for reciprocity in enforcement of 
provisions for graduated license tax¬ 
es on motor vehicles designed and 
used for carrying freight or more 
than seven passengers, as applied to 
nonresident owners, are fair and rea¬ 
sonable and enforcement thereof does 
not violate due process. i 

U.S.—Brashear Freight Lines v. 
Hughes, D.C.IIl., 26 F.Supp. 908. 

64. U.S.—Alkazin v. Wells, D.C.Fla., 
47 F.2d 904. 

Ga.—Georgia Highway Express v. 

Harrison, 167 S.E, 464, 172 Ga. 431. | 
N.D.—State v. Goeson, 262 N.W. 70, i 
65 N.D. 706. I 

Statute oaaiLot he held oonAscatory 
in absence of evidence showing in i 

what manner it is confiscatory. ’ 

Colo.—^Public Utilities Commission v. 
Manley, 60 P.2d 913, 99 Colo. 163. 

65. U.S.—Johnson Transfer & 

Freight Lines v. Perry, D.CGa., 
47 F.2d 900. 

66- U.S.—Johnson Transfer & 

Freight Lines v. Perry, supra. 

67- U.S.—Ziffrin, Inc. v. Reeves, Ky„ 
60 S.Ct 163, 308 U.S. 132, 84 UEd. 
128. 

Arneson v. Denny, D.C.Wash., 26 
F.2d 988. 

Fla.—Stewart v. Mack, 66 So.2d 811 
—Riley v, L»awson, 143 So. 619, 106 
Fla. 621. 

Hawaii,—Territory v. Fung, 34 Ha¬ 
waii 52. 

Minn.—State v. Le Pebvre, 219 N.W, 
167, 174 Minn. 248. 

Mont—^Fulmer v. Board of Railroad 
ComYs, 28 P.2d 849, 96 Mont 22— 
Barney v. Board of Railroad 
Comers, 17 P.2d 82, 93 Mont. 116. 
N.Y.—^Rudack v. Valentine. 295 N.T. 
j S. 976. 163 Misa 326, affirmed 10 
i N,E.2d 577, 274 N.T. 615. 
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Carriers entitled as of right 

(1) Statute requiring common car¬ 
riers operating motor vehicles for 
transportation of goods for hire to 
obtain from public utilities commis¬ 
sion certificates of public convenience 
and necessity, which were to be 
granted as of right to carriers who 
had provided adequate, responsible, 
and continuous service since specified 
date, is not contrary to Fourteenth 
Amendment. 

U.S.—Stanley v. Public Utilities Com¬ 
mission of Maine, Me., 65 S.Ct. 628. 
295 U.S. 76, 79 LEd. 1311. 

(2) Public Utilities Commission's 
determination that applicant was en¬ 
titled to certificate of public con¬ 
venience and necessity for operation 
as common carrier of goods for hire 

; by motortruck between certain points 
within state as of right, but not for 
operation beyond one of such points 
because he had not supplied service 
beyond such point prior to time fixed 
by statute as condition of certificate 
as of right, to which others were en¬ 
titled under statute, does not deprive 
applicant of due process of law in 
violation of Fourteenth Amendment. 
U.S.—Stanley v. Public Utilities 
Commission of Maine, supra. 

(3) Motor Vehicle Carrier Act § 3, 
authorizing issuance, as matter of 
right, of certificates of public con¬ 
venience and necessity to carriers 
operating in good faith at time of 
its enactment, and providing that 
such certificates to additional car¬ 
riers should be granted or refused as 
public convenience and necessity re¬ 
quire, is reasonable and not arbi¬ 
trary classification, and Is valid exer¬ 
cise of police power. 

Va.—Gruber v. Commonwealth, 125 
S.E. 427, 140 Va. 312. 

I As to private carriers, a statute 
I subjecting motor transportation com- 
j panics to regulations of public serv- 
I Ice commission, and requiring certSfl- 
[ cate to operate on highways, has been 
1 held void. 

"Wyo.—^Weaver v. Public Service 
Commission of Wyoming, 278 P, 
542. 40 Wyo. 462. 

Appeal from refusal 

Provision of state statute for ap¬ 
peal from refusal of certificate is 
inapplicable to applicant for permis¬ 
sion to operate interstate bus line. 
U.S.—Magnuson v. Kelly. D.C.Ky., 35 
F.2d 867. 

68. Ohio.—Sylvania Busses v. City 
of Toledo. 160 N.E. 674, 118 Ohio 
St. 187. 
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showing of financial responsibility,or the pro¬ 
curing of an indemnity bond or liability insurance 
policy,'^® or the appointment of a state official as an 
attorney to accept service of process in actions on 
the bond,'^^-^ or to prohibit a common carrier from 
procuring a private carrier permitWhere a tax 
on gross earnings was deemed inconsistent with any 
other tax, a license tax on motor vehicles owned by 
companies taxed on gross earnings was held invalid 
as taking property without due process but a 
similar statute passed pursuant to k subsequently 
enacted constitutional amendment, permitting such a 
combination of taxes, has been held valid.'^^-^ 

Motor transport license taxes may be calculated 
on the basis of actual gross weight,*^^ or on the 
type of motive power. 

It is not discriminatory to classify trucks operat¬ 
ed for hire as commercial trucks and impose on 
them a higher license tax than on trucks not oper¬ 
ated for hire,"^^ and to Exclude trucks operated in of 
within a certain distance of incorporated cities or 
villages from the classification of commercial 
trucks,'^® or to exclude trucks owned and operated 
by one engaged in fanning or stock raising or us¬ 
ing the truck to transport the products of husban¬ 
dry.'^'^ It is proper to require a higher fee on 
trucks, etc., of contract carriers and charter carriers 
than on automobiles and trucks in private use.'^^ An 
arbitrary classification, such as exempting farmers 
from the requirement of license and the limitation of 
weight, is void,'^^ but such an exemption has been 
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held not an unreasonable or arbitrary classifica- 
tion.^o 

It is not required that registration fees be applied 
solely to highway purfioses.Si A license tax law 
providing that the proceeds are to be used for con¬ 
struction and maintenance of highways is not in¬ 
valid as denying due process as to owners whose 
vehicles are used principally or exclusively over 
city streets. The fact that the license tax exceeds 
the legislative appropriation for maintenance and 
repair of highways for one year, or even a few years, 
is not ground for holding it so in excess of the 
gross value of the privilege of using the public high¬ 
ways as to violate due process:^^ 

Newspapers and magazines. An attempt to im¬ 
pose a license tax on all publishers of newspapers 
or magazines of a specified circulation for the priv¬ 
ilege of engaging in the business of selling adver¬ 
tising has been held violative of due process be¬ 
cause abridging the freedom of the press, where its 
true purpose and effect was to impose a previous 
restraint on dissemination of information but an 
excise tax on gross proceeds of sale or gross in¬ 
come of a newspaper business, including gross in¬ 
come derived from subscriptions, adopted solely for 
revenue purposes has been held not a denial of due 
process.^5 

Production and distribution of gasoline and oil. 
A statute imposing a gasoline license fee or tax 
which applies alike to all domestic sales of gasoline 
within the state or taxing district is not invalid as 


60, U.S.—Grolbert v. Oklahoma Tax 
Commission, D.C.OkL, 60 F.2d 301 
—^Roadway Express v. Murray, D. 
C.OkL, 60 P.2d 293. 

7a U.S.—Hicklin v. Coney, S.a, 54 
S.Ct 142, 290 U.S. 169, 78 KEd. 247 
—^Packard v. Banton, N.Y., 44 S.Ot. 

267, 264 U.S. 140, 68 L.Ed. 596. 
Brashear Freight Lines v. 

Hughes, D.C.Ill., 26 F.Supp. 908. 
Ala.—Farrell v. ckty of Mobile, 156 
So. 635, 229 Ala. 294. 

70.6 U.S.—^Brashear Freight Lines 
V. Hughes, B.C.Hl., 26 F.Supp. 908. 

71. Ohio —Mahoning Express Co. v. 
Public Utilities Commission of 
Ohio, 191 N.E. 368, 128 Ohio St. 
369. 

72. Minn.—^Railway Express Agency 
V. Holm* 230 N.W. 815, 180 Minn. 

268. 

Za Callfoamia, statute imposing li¬ 
cense fee for transportation on high¬ 
ways by motor vehicle, based on 
gross receipts derived therefrom, has 
been held not unconstitutional as 
providing for deprivation of property 
without due process of law because 


I of failure to specify method for de¬ 
termination of proportionate part of 
I gross receipts subject to tax, where 
I gross receipts of business were com¬ 
pensative for such transportation 
I only in part, in view of provision for 
adjustment of tax when taxpayer 
was dissatisfied. 

Cal.—Ex parte Bush, 56 P.2d 511, 6 
Cal.2d 43. 

72.5 Minn,—State ex rel. Railway 
Express Agency v. Holm, 295 NT.W. 
297, 209 Minn. 9. 

73. U.S.—Brashear Freight Lines v. 
Hughes, B.C,I1L, 26 F.Supp. 908. 

Ind.—Kelly v. Finney, 194 NT.E. 157, 
207 Ind. 557. 

Act held not to be confiscatory 
Miss.—^Hudson v. Stuart, 145 So. 611, 
166 Miss. 339. 

74. Cal.—Old Homestead Bakery v. 
Marsh, 242 P. 749, 75 CaJ.App. 247. 

75. Idaho.—Curtis r. Pfost, 21 P.2d 
73, 53 Idaho 1. 

76. Idaho.—Curtis v. Pfost, supra, 

77. Idaho.—Curtis v. Pfost* supra. 

7& La.—^Matthews t. Conway, 155 
So. 256, 179 La. 875. 
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75. Tex.—^Lossing v. Hughes, Civ. 
App., 244 S.W. 556. 

80. Ga.—^Aero Mayflower Transit Ca 
v. Georgia Public Service Commis¬ 
sion, 176 S.E. 487, 179 Ga. 431, af¬ 
firmed 55 S.Ct. 709, 275 U.S. 285, 
79 L.Ed. 1439—^Mance v. Harrison, 
169 S.E. 22, 176 Ga. 674—Southern 
Transfer Co. v. Harrison, 155 S.E. 
338, 171 Ga- 358. 

81. Ohio.—Calerdine t. Freiberg, 195 
K.E. 854, 129 Ohio St 453. 

82. Fla.—^Miami Transit Co. v. Mc- 
Lin, 133 So. 99, 101 Fla. 1233. 

83. Ohio.—^Fisher Bros. Co. v. 
Brown, 146 N.E. 100, 111 Ohio St. 
602. 

84. U.S.—Grosjean v. American 
Press Co., La., 56 S.Ct 444, 297 U. 
S. 233, 80 L.Ed. 660. 

85* U.S.—^Arizona Pub. Co. v, O'Neil, 
D.C-Ariz., 22 F.Supp. 117, affirmed 
58 act 950, 304 U.S. 543, 82 Iu.m. 
1518. 

Ariz.—Giragi v. Moore, 64 P.2d 81t, 
110 A,L.R. 320, appeal dismissed 
67 S.Ct 946, 301 U.S. 670, 81 HEd. 
1334. 
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a violation of due process of !avv.^6 Thus, a pro- defend.^^ 

vision which requires the seller of gasoline to col- ^ provision for refunding to the consumer the 
lect the tax from the purchasers and to make a re- amount of the tax per gallon on motor fuel used by 
port and pay over the accruing taxes docs not vio- consumer for puiposes other than motor vehicles 

kte the due process of law dause.s^ A bond to^ se- 92 a provision requiring a refund wheth- 

cure collection of the tax may properly be required consumer has paid the tax is a taking 

of distributorsss and a certificate of convenience property of the distributor without due proc- 

and necessity may be required as a prerequisite to 92.5 

the granting of a license.®^ In imposing a gasoline 

tax, it is not denial of due process to provide that privilege tax imposed on pipeline operators for 

the tax on gasoline sold by dealers in localities received is not violative of due proc- 

bordering on an adjoining state shall be only at the notwithstanding they are already subject to 

rate provided in such adjoining state .30 Due proc- a^^gedly on the same ben- 

ess is not denied for failure to provide a hearing privileges taxed.®-^® 

where collection of the tax must be by action at law A tax on production of oil may validly be levied 


or suit in equity, which the taxpaye 

86. U.S.—Cunningham v. Potts, D.C. 
Wash., 9 F.2<5 469, appeal dismissed 
Nelson v. Potts, 47 S.Ct, 334, 273 
U.S. 652, 71 L.Ed. 823. 

Trinityfarm Const. Co. v. Gros- 
jean, D.C.La., 3 F.Supp. 785, af¬ 
firmed 54 S.Ct. 469, 291 U.S. 466, 
78 L,Ed. 918, rehearing denied 54 
S.Ct. 712, 292 U.S. 604, 78 U.Ed. 
1466. 

Colo.—^People v. Texas Co., 375 P. 896, 
85 Colo. 289. 

Fla.—^Amos t. Gunn, 94 So. 615, 84 
Fla. 285. 

Ga.—^Hicks v. Stewart Oil Co., 186 S. 
E. 802, 182 Ga. 654. 

Idaho.—Lyons v. Bottolfsen, 101 P.2d 
1, 61 Idaho 281. 

Iowa.—Plank v. Grimes, 28 N’.W.2d 
34, 238 Iowa 594. 

Mo.—^Village of Beverly Hills v. 
Schulter, 130 S.W.2d 532, 344 Mo. 
1098—Viauesney v. Kansas City, 
266 S.W. 700, 305 Mo. 488. 

Mont.—State v. Silver Bow Refining 
Co., 272 P. 684. 83 Mont. 380- 
Neb.—State V. Smith, 281 N.W. 851, 
135 Neb. 423—Burke v. Bass, 242 
N.W. 606, 123 Neb. 297. 

Tenn.—Poster & Creighton Co. t. 
Graham, 285 S.W. 670, 154 Tenn- 
412, 47 A.L.R, 971. 

Tex.—W. R. Davis, Inc., v. State, Civ. 
App., 176 S.W,2d 978, reversed on 
other grounds 180 S.W.2d 429, 142 
Tex. 637, 

42 QJ. p 738 note 6L 
Air traaspoxt carriers 
As applied to interstate air carrier 
which imported gasoline into state 
for distribution to its airports for 
use by interstate airplanes, excise tax 
on use, consumption, or sale of gas¬ 
oline does not violate Fourteenth 
Amendment as tax for use of high¬ 
ways which e€trrier did not use, 
tr.S,—American Airways v. Grosjean, 
I>.C.Lta., 3 F.Supp. 996, affirmed 54 
S.Ct 129, 290 U.S. 596, 78 UEd. 524. 
Statabea held not discriminatory 
Section of Motor Fuel Tax Act 
defining distributor and establishing 


• has the right to 1 against owners 

two classes, one of which included 
those Importing fuels for sale and 
distribution, and the other, those 
manufacturing fuels for sale and dis¬ 
tribution within the state. 

N.J.—State V. Augustine, 191 A. 805, 
15 N.J.Misc. 401. 

As affected by refund provisions 
Provisions of state statute as to 
procedure for refund of canceled tax¬ 
es are immaterial on question of due 
process of law in levy of license tax 
on gasoline distributors, as taxpay¬ 
er fixes amount of his liability by re¬ 
turn of gallonage distributed. 

U.S.—State of California v. Hisey, C. 

C.A.Cal., 84 F.2d 802. 

Diesel motor fuel 

(1) Generally. 

Mich.—Lake Shore Coach Lines t. Al¬ 
ger, 41 N.W.2d 503, 32T Mich. 146. 

(2) Pact that date decided on for 
commencement of excise tax imposed 
on use of diesel motor fuel was six 
weeks prior to final passage of tax 
bill or 4% months prior to date act 
became a law does not make tax ar¬ 
bitrary, capricious, or purely fanci¬ 
ful so as to offend against due proc¬ 
ess. 

Utah.—Garrett Freight Lines v. State 
Tax Commission, 136 P.2d 523. 103 
Utah 390. 146 A,L.R. 1003. 

Tax on. wholesaler and reftaller 

Exaction of one-cent additional tax 
from oil company retailing gasoline 
on which it had paid two-cent tax as 
wholesaler, did not violate due proc¬ 
ess clause. 

Mont,—State v. Yale Oil Corporation 
of South Dakota, 295 P. 255. 88 
Mont. 506, appeal dismissed Tale 
Oil Corporation of South Dakota r. 
State of Montana, 62 S.Ct. 139, 284 
U.S. 589, 76 L.Ed. 508. 

Disposition of taxes collected 

(1) Statutes levying taxes on mo¬ 
tor fuels and allocating proceeds 
among counties or dividing them be¬ 
tween state and counties for high¬ 
ways and bridges arfe **state’* and not 
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of royalty interests under oil leas- 

•'county” taxes, hence disproportion 
between taxes paid in county and 
amount received from state did not 
render statutes Invalid as denying 
due process, equal protection, or as 
imposing taxation without represen- 
tation, 

Ala—Jefferson County v. Hard, 149 
So. 81, appeal dismissed 54 S^Ct. 
132, 290 U.S. 598, 78 L.Ed. 526. 

(2) Apportionment according to 
area, population, and amount of con¬ 
tribution of the counties is not dep¬ 
rivation of property without due 
process. 

Fla.—Carlton v. Mathews, 137 So. 

815, 103 Fla. 301. 

Pledge of proceeds for bonds 

The statute authorising a munici¬ 
pality to pledge proceeds of a gaso¬ 
line license tax for payment of spe¬ 
cial street improvement bonds is not 
violative of due process. 

N.M.—"Stone v. City of Hobbs, 220 P. 
2d 704. 51 N.M. 237. 

87. U.S.—Monamotor Oil Co. v. 
Johnson, Iowa» 54 S.Ct 575, 292 
U.S, 86, 78 L.Ed. 1141. 

42 C.J. p TSS note 66. 

88- Mich,—Argo Oil Corporation v. 

Atwood, 264 N.W. 285. 274 Mich. 47. 
Tex—Sheppard v. Owl Refining Co., 
Civ.App., 68 S,W.2d llOL 
8^ Tex.<—Sheppard v. Owl Refining 
Co,, supra 

90- Ark.—Bollinger v. Watson, 63 S. 
W.2d 642. 187 Ark. 1044. 

9L U.S.—State of California v. Bis- 
ey, C.C.A.Cal.. 84 F.2d 862. 

92. Idaho.—State ex rel. Anderson v. 
Rayner, 96 P.2d S44, 69 Idaho 706. 

92-5 III.—Chicago Motor Club v. 
Kinney, 160 N.E. 163, 329 Ill. 120. 

92.10 Miss.—Coleman ▼. Trunkline 
Gas Co., 61 So.2d 276, suggestion of 
error sustained on other grounds 
63 Sa.2d 73, 218 Miss. 285, certio- 
i rarl denied 74 S.Ct. 41, 346 U.S. Z24. 

1 98 L.Ed. 349. 
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es.®3 A severance tax based on the specific gravity 
of oils is not palpably arbitrary or unjustifiably dis¬ 
criminatory in classification,94 and there is no dis¬ 
crimination in taxing oils of similar characteristics 
in the same amount although the selling prices of 
such oils differ considerably.®® 

Chain store operators, A license tax may validly 
be imposed on chain store operators as a class with¬ 
out violating due process because merchants oper¬ 
ating single stores are not covered thereby.®® In 
imposing a tax on chain stores, the amount of the 
tax may be progressively graduated according to the 
number of stores operated, but a higher rate im¬ 
posed where stores are in different counties than 
where all are in the same county is not valid.®*^ It 
is proper to provide for a county or incorporated 
municipality license tax based on the number of 
stores in the county.®® The increased fee on addi¬ 
tional stores may be imposed on each store in the 
chain,®® atnd the rate per unit may be based on the 
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total number of units within and without the state.^ 

The law imposing a license tax on multiple stores 
operating under a single management may validly 
exempt from its operation gasoline filling stations 2 
but these may be properly included notwithstanding 
the result, because of the large number of units in 
such business, is to impose on the operators a bur¬ 
den heavier to earnings than that borne by other 
chains.® The mere fact that a chain suffers a 
great burden of taxation and a great reduction in 
net profits is insufficient proof that the statute is 
confiscatoiy\®-® Where it is claimed that the license 
fee is confiscatory, the earnings of the entire chain 
must be considered, and the operation of the law on 
the entire class taxed must control.'* 

Persons selling tangible property; sales taxes. 
Statutes imposing sales taxes, or taxes on persons 
engaged in the business of selling tangible personal 
property, have been held not a deprivation of prop¬ 
erty without due process® even though the funds 


93. XT.S.—^Barwise v. Sheppard, Tex., 
67 S.Ct. 70, 299 U.S. 33. 81 L.Ed. 23. 
rehearing: denied Barwise v. Shep¬ 
pard, 57 S.Ct. 229, 299 U.S. 622, 81 
L.Ed. 458. 

94. XJ.S.—Ohio Oil Co. v, Conway, 
La.. 50 S.Ct. 310, 281 U.S. 146, 74 
L.Ed. 775. 

95- U.S.—Ohio Oil Co. v, Conway, 
supra. 

96- N.C.—Great Atlantic & Pacific 
Tea Co. v. Maxwell, 154 S.E. 838, 
199 N.C. 433, affirmed 52 S.Ct. 26, 
284 U.S. 575, 76 L.Ed. 500. 

Pa.—^Am. Stores Co. v. Boardman, 
Com.Pl., 46 Dauph.Co. 334, afilrmed 
6 A2d 826, 336 Pa. 36, 

Classification 

Section of chain store tax statute 
providing: for fees for each store or 
mercantile establishment of certain 
class, which increase from one dol¬ 
lar for the first store to seven hun¬ 
dred fifty dollars for each store in 
excess of fifty, and related provi¬ 
sions, are not unconstitutional as vio¬ 
lating- “due course of law*' provision 
of constitution. 

Tex.—Hurt v. Cooper, 110 S.W.2d 896, 
certified questions conformed to, 
Civ.App., 113 S,W.2d 929. 

Interest anfi attorney’s fees on delin¬ 
quencies 

Statutory interest of 2 per cent 
per month on delinquent chain store 
license taxes and 10 per cent attor¬ 
ney's fees, whether or not considered 
as penalties, are neither excessive 
nor unreasonable, and hence do not 
violate the due process clause. 

Lia.—State v. Great Atlantic & Pacific 
Tea Oo.. 183 So. 219, 190 La. 925, 
certiorari denied Great Atlantic & 
Pacific Tea Co- v. State of Ltouisi- | 


I ana, 59 S.Ct. 108, 305 U.S. 637, 83 
I L.Ed. 410. 

197- U.S.—^Louis K. Lig-gett Co. v. 

! Lee, Fla., 53 S.Ct. 481, 288 U.S. 517, 

I 77 L.Ed. 929, 85 A.L.R. 699, con¬ 
formed to 149 So. 8, 109 Fla. 477. 
98- U.S.—Louis K. Liffgett Co. v. 
Lee, supra. 

99. Idaho.—J. C. Penney Co. v. Die- 
fendorf, 32 P.2d 784, 54 Idaho 374, 
followed in Safeway Stores v. Die- 
fendorf, 32 P,2d 798, 54 Idaho 407. 

1. U.S.—Great Atlantic & Pacific 
Tea Co. v. Grosjean, La., 57 S.Ct. 
772, 301 U.S. 412, 81 L.Ed. 1193 
rehearing denied 58 S.Ct. 3, 302 U. 
S. 772. 82 L.Ed. 599. 

Apportionmea3.t of tax d-ue from sob- 
sidiarles 

Where parent corporation owned 
97 per cent of stock of company op¬ 
erating 10 wholesale warehouses in 
Texas and 97 per cent of stock of 
company operating 167 retail grocery 
stores in Texas, computation of tax 
under Chain Store Tax Act on basis 
of 177 stores and apportionment of 
the total taxes due among the two 
subsidiaries in the proportion that 
the number of their respective stores 
had to the total number of stores in 
the chain did not deny due process of 
law, notwithstanding the act does not 
expressly provide for allocation of 
the total tax among the subsidiaries 
or for the joint or several liability 
for the entire tax. 

Tex.—Safeway Stores, Inc., of Texas 
V. Sheppard, Civ.App., 158 S.W.2d 
319, error refused. 

2. Pla.—^Louis EZ. Liggett Co. v. 
Amos. 141 So. 153, 104 Fla. 609, 
reversed on other grounds 53 S.Ct. 
481, 288 U.S. 517, 77 L.Ed. 929, 85 
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A,L.R. 699, conformed to 149 So. 
8, 109 Fla. 477, and annulled Louis 

K. Liggett Co. V. Lee. 147 So, 463, 
109 Fla. 477. 

Idaho.—J. C, Penney Co. v, Diefen- 
dorf, 32 P.2d 784, 54 Idaho 374, 
followed in Safeway Stores v. Lie- 
fendorf, 32 P.2d 798, 54 Idaho 407. 

3. U.S.—^Fox V. Standard Oil Co. of 
New Jersey, W.Va., 55 S.Ct 333, 
294 U.S. 87, 79 L.Ed. 780, rehearing 
denied Pox v. Standard Oil Co. of 
New Jersey, 65 S.Ct 511, 294 U.S. 
732, 79 L.Ed. 1261. 

3.5 Tex.—^Humble Oil & Refining Co. 
V. State, Civ.App., 158 S.W.2d 336, 
error refused. 

4. Idaho.—J. C. Penney Co. ▼. Uie- 
fendorf, 32 P.2d 784, 54 Idaho 374, 
followed in Safeway Stores v. Die- 
fendorf, 32 P.2d 798, 54 Idaho 407. 

5. U.S.—^Miller Bros. Co. v. State of 
Maryland, 74 S.Ct 535, 347 U.S. 
340, 98 L.Ed. 744, rehearing denied 
74 S.Ct 708, 347 U.S. 964. 98 UEd. 

. 1106. 

Puerto Rico Tax Appeals, CC.A 
Puerto Rico, 16 F.2d 545, reversed 
on other grounds Smallwood v. Gal¬ 
lardo. 48 S.Ct 23. 275 U.S. 66, 72 

L. Ed. 162, and followed in. CCA., 
Gallardo v. La Plata Tobacco Co., 
21 P.2d 1012, certiorari dismissed 
Fajardo Sugar Co. of Porto Rico v. 
Gallardo, 48 S.Ct 527, 277 U.S- 611. 
72 L.Ed. 1015. 

Ala.—^Bonds v. State Dept of Reve¬ 
nue, 49 So.2d 280, 254 Ala. 553, 
Fla.—^Tamiami Trail Tours v. City 
of Tampa, 31 So.2d 468, 169 Fla. 
287. 

Ill.—Franklin County Coal Co. r, 
Ames, 194 N.R 268. 359 UL 178— 
Reif V. Barrett. 188 N.E. 889, 355 



16A C. X S. 

so raised may be expended in the relief of destitute 
residents.® A statute imposing an excise tax on 
storage, use, or other consumption in the state of 
personalty purchased from a retailer for such pur¬ 
poses has been held not invalid.'^ 

It is not a denial of due process to require the 
merchant to collect the tax from his customers,® 
unless the seller is a nonresident and is not doing 
business within the taxing state,®'® and a provision 
requiring the retailer to add the tax to the sale 
price on contracts made before such act, and collect 
it from the purchaser, is unconstitutional as com¬ 
pelling one person to pay a debt owed by another,® 
and a retail sales tax requiring that the retailer 
guarantee, collect, account for, and pay the tax. 
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adding it to the price of the article sold without 
assuming, absorbing, or refunding it, violates due 
process by requiring of the retailer a service not 
incidental to the ascertainment of his own taxes.^® 

Where the tax is based on gross receipts it is a 
denial of due process to fail to provide the taxpayer 
with the opportunity, in the event of controversy 
over the amount of the gross receipts, to contest the 
tax before a competent tribunal before the command 
to pay it becomes final and irrevocable,and a 
provision for hearing by the tax commission does 
not afford due process where the right to hearing 
is not absolute but depends on the arbitrary action 
of the commission,^2 ^ provision for suit to re¬ 

cover an erroneously or illegally assessed tax after 


ni. 104—Winter v. Barrett^ 186 N. 
K 113, 352 Ill. 441, S9 A.L.R. 1398. 
X»a-—State v. Wilson & Co. of Lou¬ 
isiana, 164 So. 636, 179 La. 648, 
appeal dismissed Wilson & Co. of 
Louisiana v. State of Louisiana, 65 
S.Ct, 78, 293 U.S. 518, 79 L.Ed. 631, 
N.D.—F. W. Woolworth Co. v. Gray, 
46 N.W.2d 295, 77 N.D. 757. 

Ohio.—^Volk V. Evatt, 11 Ohio Supp, 

112 . 

Tenn.—Hooten v. Carson, 209 S.W.2d 
273, 186 Tenn. 282. 

Act held not oonfiscatory 
ni.—Reif V. Barrett, 188 N.E. 889, 
355 III. 104. 

Classification held not invalid 
Ordinance imposing tax on pur¬ 
chase of electricity, bottled natural 
liquefied petroleum or manufactured 
gas, water services, fuel oil and tele¬ 
phone services but not on purchase 
of kerosene, was not discriminatory, 
unreasonable, arbitrary, and did not 
deny due process of law to seller of 
liquefied petroleum gas. 

Fla.—City of Orlando v. Natural Gas 
& Appliance Co., 57 So.2d 853. 
Oontraot of purchase made before esu 
actmeat 

The addition of sales tax to price 
of materials delivered after effective 
date of sales tax act did not consti¬ 
tute a denial of due process of law 
notwithstanding contract for pur¬ 
chase of materials was executed be¬ 
fore the effective date of the act, 
Ala—McPhillips Mfg. Co. v. Curry, 

2 So.2d 600, 241 Ala. 366. 

Paymeait of tax before appeal 

Provision of Sales Tax Act requir¬ 
ing payment of taxes before delin¬ 
quent or the posting of a supersedeas 
bond as a condition precedent to an 
appeal from final assessment of De¬ 
partment of Revenue does not deny 
due procesa 

Ala —Bx parte State ex reL Atty. 

Gen., 39 So.2d 669, 252 Ala 149. 
e. HI.—Winter v. Barrett, 186 N.E. 

113. 352 III. 441, 89 A.LR. 1398. 

7. U.S.—Southern Pac. Co. v. Gal-1 


logher. Cal., 59 S.Ct 389, 306 U.S. 
167, 83 L.Ed. 686. 

Pelt & Tarrant Mfg. Co. v. Cor¬ 
bett, D.aCal.. 23 F.Supp. 186, af¬ 
firmed Felt & Tarrant Mfg. Co. v. 
Gallagher. 59 S.Ct. 376, 306 U.S. 
62, 83 L.Ed. 488. 

Cal.—^Douglas Aircraft Co. v. John¬ 
son, 90 P.2d 572, 13 Cal.2d 545. 

N.Y.—^Williamsburgh Power Plant 
Corp., V. City of New York, 7 N.Y. 
S.2d 326, 255 App.Div. 214, affirmed 
20 N.E.2d 12, 280 N.Y. 551. 

Ohio,—State v. Fields, App., $5 N.E. 
2d 744. 

S.C.—State ex rel. Roddey v. Byrnes, 
66 S,E.2d 33, 219 S.C. 485. 

Purchases oooxtracted for before pas- 
sage of act 

Sales Tax Act, as applied to pur- . 
chases made after passage of act un- | 
der contracts entered into before pas- i 
sage of act, did not amount to a dep¬ 
rivation of property without due 
process of law. 

D.C.—^John MeShain. Ina v. District 
of Columbia. 206 F.2d 882, 92 U.S. 
App.D.C. 358, certiorari denied 74 
S.Ct. 227, 346 U.S. 900, 98 UEd. 
400. 

Notwithstanding adinlnlstrati.ve lim- 
perfectioii 

Enforcement of the Use Tax Act 
should not be enjoined nor should it 
be held constitutionally invalid as 
depriving those subjected to the tax 
of due process of law, notwithstand¬ 
ing some imperfection may exist in 
administration thereof, or that by 
reason of exemptions the tax in spec¬ 
ified circumstances is not imposed, 
Mich.—^Banner Laundering Co. v. 
Gundry, 298 N.W. 73, 297 Mich. 
419. 

Payment of tax before olalm for re¬ 
covery thereof 

Under the Use Tax Act, a taxpayer 
is not denied due process of law be¬ 
cause required to pay tax under pro¬ 
test before it may file claim for re¬ 
covery thereof in court of claims. 
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Mich.—^Western Blea Co. v. State. 20 
N.W.2d 734, 312 Mich. 582. 

8. U.S.—^Pelt & Tarrant Mfg. Co. v. 
Gallagher, Cal., 69 S.Ct 376, 306 

U. S. 62, 83 L.Ed. 488. 

Cal.—People v. West Pub. Co., 216 P, 
2d 441, 35 Cal.2d 80—West Pub. Co. 

V. Superior Court of City and Coun¬ 
ty of San Francisco, 128 P.2d 777, 
20 Cal. 2d 720, certiorari denied 
West Pub. Co. V. Superior Court of 
State of Cal. in and for City and 
County of San Francisco, 63 S.Ct, 
624, 317 U.S. 700, 87 L.Bd. 559, 

Iowa.—State Tax Commission v. 
General Trading Co„ 10 N.W.2d 659, 
233 Iowa 877, 158 A.L.R, 602, af¬ 
firmed 64 S.Ct. 1028, 322 U.S. 335, 
88 LuBd. 1309. 

Miss.—State ex rel. Rice r. Allen, 177 
So. 763. 

Impossibility of eolleotiag tax from 
ooBsamer 

The Sales Tax Act is not invalid 
and unconstitutional under the due 
process clause merely because cer¬ 
tain forms of business happen to be 
conducted In such a manner as to 
make It impossible to collect tax 
from consumer. 

Tenn.—Smoky Mountain Canteen Co. 
V. Kiser, 247 S.W.Sd 69, 193 Tenn. 
598. 

8J5 Miss.—Stone v. Reichman-Cros- 
by Co., 43 So.2d 184, appeal dis¬ 
missed, appeal denied 70 S.Ct. 620. 
339 U.S. 917, 94 L.Ed. 1342—Reich- 
man-Crosby Co. v. Stone, 37 So. 2d 
22, 204 Miss. 122. 

a. Cal,—^National loe & Cold Storage 
Co. of California v. Pacific Fruit 
Express Co., 79 P.2d 380, 11 Cal.2d 
283. 

10. N.H.—In re Opinion of the Jus¬ 
tices, 190 801. 

11. N.M.—State ex reL Attorney 
General v. Tittmana, 75 P.2d 7G1, 
42 N.M. 76. 

12. N.M.—State ex rel. Attorney 
General v. Tittmann. supra. 
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payment under protest does not deny due process 
but provides a plain, adequate, and speedy rem¬ 
edy.^* 

Utility tax. A statute imposing a utility tax on 
the gross operating income from the sale or furnish¬ 
ing of electricity and water has been held valid.^*-® 

c. Assessment and Collection 

Assessment and collection of license taxes must be 
consistent with due process of law. 

The manner prescribed for the assessment^^.so or 
enforcement^^ of license taxes, whether imposed 
for revenue or as a police regulation, must be con- 
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sistent with due process of law; otherwise the act 
or ordinance is void.^S xhe basis for computatian 
may be made the taxpayer’s own return.^® 

Due process does not require that the licensee 
shall be present when the assessment or levy is 
made, or that he be accorded notice ^7 qj- opportunity 
for a hearing^® in advance of the assessment; nor 
is the due process of law guaranty violated by mak¬ 
ing the license taxes a lien on the property used in 
the business assessed,or by enforcing collection 
by summary process,20 or by the imposition of 
interest for a period prior to the notice of deficien- 
(.y^20.5 the imposition of penalties,forfeitures of 


13. N.M.—state ex rel. Attorney 
General v. Tittmann, supra. 

13.5 N.Y.—^MacDoiiald v. Browne, 62 
N.E.2d 63, 294 N.Y. 263—436 West 
34th Street Corp. v. McGoldrick, 43 
N.E.2d 436, 288 N.T. 346, reargu- 
ment denied 45 N.E.2d 175, 289 N.T. 
673. 

MacDonald v. Browne, 51 N.T.S. 
2d 250, 268 App.Div. 939, followed 
in Madison Ave. Offices v. Browne, 
51 N.T.S.2d 252, 268 App.BIv. 940, 
affirmed 62 N.E.2d 63, 294 N.T. 263, 
appeal dismissed 66 S.Ct. 60, 326 
U.S. 682, 90 L.Ed. 399, rehearing 
denied 66 S.Ct 174, 326 U.S. 810, 
90 L.Ed. 434. 

13,50 Hearing held, to satisfy duo 
process 

Xii,—Department of Finance v. Gan- 
dolfi, SO N.E.2d 737, 375 Ill. 237— 
Department of Finance v. Cohen, 17 
N.E.2d 327, 369 Ill. 510. 

Statute held valid 

(1) Fact that method by taxing au¬ 
thorities of ascertaining net income 
assignable to Pennsylvania for pur¬ 
pose of measuring excise tax payable 
■by corporation doing business within 
and without Pennsylvania, considered 
business activity outside the state, 
was not violative of due process of 
law. 

Pa.—Commonwealth v. Bayuk Cigars, 
28 A.2d 134, 345 Pa. 348, affirmed 63 
S.Ct. 991, 318 U.S, 746, 87 L.Ed. 
1123. 

(2) In computing the annual tax 
or license fee of a foreign life insur¬ 
ance company, including in the base 
for such computation the income re¬ 
ceived by the company in the state 
■from premiums paid on fraternal so¬ 
ciety certificates issued prior to com¬ 
pany's reorganization as an old line 
life insurance company, which, cer¬ 
tificates the company assumed under 
reorganization, was not a violation of 
due process of law. 

Wfs-—Lutheran Mut. Life Ins. Co. v. 

State, 9 N.W.2d 82, 242 Wis. 598. 
Hxclse tax on foreign corporation 
Only when application of a legisla¬ 
tive forip,u^a for assessing excise tax- 
-es against a foreign corporation re¬ 


sults in allocating to taxing state an 
amount of earnings or net worth pal¬ 
pably disproportionate to business 
done or property owned in taxing 
state can corporation taxed success¬ 
fully invoke due process of law 
clause of federal Constitution. 

Tenn.—^R. J. Reynolds Tobacco Co. v. 
Carson, 213 S.W.2d 46, 187 Tenn. 
157. 

14. Idaho.—^Idaho Gold I>redging Co. 
V. Balderston, 78 P.2d 106—Johnson 
V. Diefendorf, 57 P.2d 1068, 56 Ida¬ 
ho 620. 

37 C.J. p 208 note 94. 

15. Tenn.—Knoxville Tract. Co. v. 
McMillan, 77 S.W. 665, 111 Tenn. 
521, 65 L.R.A. 296. 

37 C.J. p 208 note 95. 

Ho provision for refiuid 

Provisions of Sales Tax Act and 
Use Tax Law which require a pre¬ 
payment of tax before a hearing is 
I allowed and tax becomes irrevocably 
[ fixed, but which does not contain pro¬ 
vision to legally compel refund of 
determined illegally assessed tax are 
invalid and deny due process of law 
to taxpayers. 

U.S.—Morrison-Knudsen Co. v. State 
Bd. of Equalization of Wyoming, 
D.C.Wyo., 35 P.Supp. 553. 

16. La.—State ex rel. Porterie v. H. 
L. Hunt, Inc., 162 So. 777, 182 lia. 
1073, 103 A.L.R, 9. 

Hd^Ttirement not denial of due proc¬ 
ess 

Act imposing occupation excise tax 
on mining is not denial of due proc¬ 
ess, as against contention that tax¬ 
payer's report is final and arbitrary 
fixation of net returns, binding ir¬ 
respective of true value thereof, 
without a hearing, since, if report 
is not correct, payment of tax based 
on amount shown in report is not 
payment of tax provided for, and 
court action is provided by act with 
full opportunity for cori'ect determi¬ 
nation of any claimed deduction or 
allowance, and act contains no arbi¬ 
trary provisions preventing inj'unc- 
tive relief. 

Idaho.—Idaho Gold Dredging Co. v. 
Balderston, 78 P.2d 105. 
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17. Colo.—B. K. Sweeney Elea Co. v. 
Poston, 132 P.2d 443, 110 Colo. 130. 

Iowa.—^Hodge v. Muscatine County, 
96 N.W. 968, 121 Iowa 482, 104 Ant 
S.R. 304, 67 L.R.A. 624, affirmed 3S 
S.Ct. 237, 196 U.S. 276, 49 L.Ed. 
477. 

N.T.—People v. Brooklyn Garden 
Apartments, 10 N.Y.S,2d 63, 169 
Misc. 610, reversed on other 
grounds 15 N.Y.S.2d 890, 258 App. 
Div. 151, appeal granted 17 N.T. 
S.2d 877, 258 App.Div. 958, reversed 
on other grounds 28 N.E.2d 877, 
283 N.T. 373. 

18. U.S.—Southeastern Express Co. 
V. Robertson, Miss., 44 S.Ct 421, 
264 U.S. 635, 68 L.Ed. 836. 

Union Sulphur Co. v. Reid, D.C. 
La., 17 P.Supp. 27. 

Colo.—K. Sweeney Elea Co. v. 

Poston, 132 P.2d 443, 110 Colo. 139. 
N.T.—People v. Brooklyn Garden 
Apartments, 10 N.T.S.2d 63, 169 
Misc. 610, reversed on other 
grounds 15 N.T.S.2d 890, 2S8 App. 
Div. 151, appeal granted 17 N.T.S. 
2d 877, 258 App.Div. 958. reversed 
on other grounds 28 N.E2d 877, 
283 N.T. 373. 

37 C.J. p 208 note 98. 

19. U.S.—^Hodge v. Muscatine Coun¬ 
ty, Iowa, 25 S.Ct 237, 196 U.S. 27S, 
49 L.Ed. 477. 

Or.—State ex rel. Veatch v. Frank¬ 
lin, 98 P,2d 724, 163 Or. 500—State 
V. Swensk, 89 P.2d 587, 161 Or, 2S1, 
37 C.J1 p 208 note 99. 

20. Cal.—^People v. Skinner, 110 P.2d 
41, subsequent opinion 115 P.2d 438, 
18 Cal.2d ^49, 149 A.L.R 299. 

—^Hodge v. Muscatine County, 
96 N.W. 968, 121 Iowa 482, 104 Am. 
S.lt 304, 67 L.R.A. 624, affirmed 25 
S.Ct. 237, 196 U.S. 276, 49 LEd. 
477. 

37 C.J. p 208 note 1. 

20-5 Pa.—Goldstein v. School Dlst 
of Pittsburgh, 87 A.2d 76, 170 Pa 
Super. 451, affirmed 93 A2d 343, 
372 Pa. 188. 

21. Miss.—Texas Co. v. Dyer, 174 So. 
80, appeal dismissed 57 S.Ct 945, 
301 U.S. 670, 81 L.Ed. 1334. 

Ohio.—^Rapa v. Haines, Com.Pl, 161 
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property or rights if a tax is not paid ,22 or 
even fine and imprisonment ,22 or by requiring the 
deposit of a sum of money with a designated public 
ofhciaL^^ A license tax may in a proper case be 
enforced by seizure and sale of property,25 but the 
due process guaranty is violated by a statute w^hich 
authorizes the seizure and sale of property for non¬ 
payment of license fees, without providing for the 
giving of reasonable notice to the delinquent's j>ue 
process does not require such notice and hearings as 
would be essential to the validity of the proceedings 
and judgments of a judicial tribunal.^? Taxes 
which are determined by a mere mathematical cal¬ 
culation need not be subject to judicial review to 
satisfy the requirements of due process.27.5 
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d. G-raat or Befosal; ’Bsnewal or Bevocatioii of 
Licenses 

The requirements of due process apply to the grant¬ 
ing, refusal, renewal, or revocation of licenses. Notice 
and hearing may be required, but may be omitted where 
provision is made for review of decisions of the licens¬ 
ing body. 

The constitutional guaranty of due process is not 
violated by the fact that the granting of licenses 
is committed to administrative officers, who, within 
certain limitations prescribed by law, are authorized 
to exercise their discretion in the granting or re¬ 
fusing of licenses to particular persons or corpora¬ 
tions ,2 8 but it is otherwise where an official or 


N.E.2d 733, appeal dismissed 108 

N. E.Sd 838, 158 Ohio St. 275, af¬ 
firmed 113 N.E.2d 121. 

37 C.J. p 209 note 3. 

SCotor vehicles licenses 

Statutory provision for twenty five 
per cent penalty for nonpayment of 
state motor vehicle license tax with¬ 
in time provided by law is not void 
as denying due process or equal pro¬ 
tection of law. 

yXa.— McLiin v. Florida Automobile 
Owner’s Protective Ass’n, 141 So. 
147, 105 Fla. 169. 

22. Cal.—Kaiser Liand, etc., Co. v. 
Curry, 103 P. 341, 155 Cal. 688. 

23. Neb.—Norris v. Lincoln, 142 N. 
W. 114, 93 Neb. 658, Ann,Cas.l914B 
1194, 

37 C.J. p 299 note 4. 

24. Vt.—State v. Harrington, 35 A. 
515, 68 VL 622, 34 L.R.A. 100. 

25. U.S.—Creque v. Shulterbrandt, 

O. C.Virgin Islands, 121 F.Supp. 448. 
Fla.—Simpson v. Warren, 143 So. 602, 

106 Fla. 688, certiorari denied 144 
So. 324, 106 Fla. 688. 

Mo.—Ploch V. City of St. Louis, 138 
S.W.2d 1020, 345 Mo. 1069. 
Property of lessor for taxes owed by 
lessee 

Statute which subjects leased 
premises and fixtures to seizure and 
sale for payment of sales taxes due 
by lessee but which permits recov¬ 
ery back of the tax by a lessor who 
is improperly charged therewith, and 
which permits lessor to petition for 
hearing on receipt by him of a de¬ 
mand to pay the taxes does not deny 
due process of law as applied to an 
oil company which is required to pay 
sales taxes due by a filling station 
lessee, notwithstanding that statute 
does not declare that tax shall consti¬ 
tute a debt of the lessor or that stat¬ 
ute does not give lessor right to ex¬ 
amine books of lessee. 

Miss.—Standard Oil Co. v. Stone, 2 
S 0 . 2 d 156, 191 Miss. 897. 

26. Mont.—Chauvin v. Valiton, 20 P. 
658, 8 Mont 451, 3 L.R.A. 194. 


27. U.S.— Pauley v. State of Califor¬ 
nia, C.C.A.Cal., 75 P.2d 120. follow¬ 
ed in Laugham v. State of Califor¬ 
nia, 77F.2d 1005. 

Frooeduxe held invalid 
Procedure by which in one day 
city comptroller notified restaurant 
owner of deficiencies in sales and 
business taxes, treasurer declared 
taxes immediately due and issued 
warrants on which judgments were 
entered and treasurer’s agent took 
possession of restaurant and posted 
notice that business would be sold 
later to satisfy judgments, deprived 
owner of property without due proc¬ 
ess. 

N. Y,—Stork Restaurant v. Portfolio, 
53 N.T,S.2d 773, 183 Misc. 946. 

27.5 OkL—Rush v. Brown, 101 P.2d 
262, 187 Okl. 97. 

28. U.S.—Sun Oil Co. v. Burford, 

C. C.ATex., 124 P.2d 467, vacated 
on other grounds, C.C.A., 130 P.2d 
10, reversed on other grounds 63 
S.Ct. 1098, 319 U.S. 315, 87 L.Ed. 
1424, rehearing denied 63 S.Ct. 
1442 two cases, 320 U.S. 214, 87 
L.Ed. 1851. 

Sellas V. Kirk, D.C.Nev., 101 P. 
Supp. 237, afilrmed, C.A.. 200 P.2d 
217, certiorari denied 73 S.Ct. 831, 
345 U.S. 940, 97 L.Ed. 1366—Trans- 
american Freight Lines v. U. S., 

D. C.Del., 51 F.Supp. 405. 

Cal.—^McDonough v. Goodcell, 91 P. 
2d 1635, IS CaLSd 741, 123 A.L.II, 
1205. 

Colo.—Zeigler v. People, 124 P.2d 
593, 109 Cola 252. 

O. C.—^Doyle Transfer Co. of Glasgow, 
Ky., V. U. S., D.C, 45 F.Supp. 691. 

m.—Union Cemetery Ass’n of City 
of Lincoln v. Cooper, 110 N,B.2d 
239, 414 III. 23—Gadlin v. Auditor 
of Public Accounts, 110 N.EI2d 
234, 414 III. 89. 

Ind.—Klipsch v. Indiana Alcoholic 
Beverage Commission, SI N.ELSd 
701, 215 Ind, 616. 

—Whitaker v. Louisville Transit 
Co., 274 S.W.2d 391, dismissed 76 
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S.Ct 4e. 330 V.8. 303, 100 t.Bd. 

Mass.—^Marches! v. Selectmen of 
Winche.«^tcr, 42 N.E.2d 817, 312 

Mass. 28. 

Mo.—Ex parte Williams, 13t 
485, 345 Mo. 1121, certiorari de¬ 
nied Williams v. Golden, 61 S.Ct. 
42, 311 U.S. 675. 85 L.Ed. 434. 
Mont.—^Northern Pac. Ry. Co. v- 
Bennett, 272 P. 987, 83 Mont 483. 
Neb,—Investors' Syndicate v, Brj^an. 
205 N.W. 294. 113 Neb. 816, af¬ 
firmed Investors Syndicate v. Mc¬ 
Mullen, 47 S.Ct 588, 274 U.S. 717, 
71 L.Bd. 1322. 

N.J.—Pennsylvania R. Co. v. New 
Jersey State Aviation Commission, 
65 A.2d 61. 2 N.J. 64. 

I^tranto v. New Jersey State 
Board of Barber Examiners, 15 A. 
2d 893, 125 N.J.Law 391. 

Tenn.—Coirpaa Juii* quoted la. Rich¬ 
ardson V. Reese, 57 S^W.2d 797, 
799, 165 Tena. 661. 

Tex.—Texas Underwriters v. Mar- 
tinal. Clv.App., 140 S.W.2D 5S2, 
Vt—In re James, 132 A- 40, 99 Vt 
265. 

37 CJ. p 208 note 89. 

Bisoretiogi based cm ccmveaiieuce and 
advantage of csonununlty 
Construction of “convenience and 
advantage” clause of Small Loan 
Act so as to authorise commission^ r 
of banking and Insurance to 
applicant, financially and otherwis* 
qualified, a small loan license on 
basis of community needs did not 
deny due process, 

N.J.—Family Finance Corp. v. Guf£- 
ney, 95 A.2d 407, 11 N.J. 565, 
Family Finance Corp. v. Gough, 
76 A-2d 82, 10 N.J.Super. 13. 

Hearing' not required 

(1) Generally. 

N.J.—Adams Theatre Ca v. Keenan, 
96 A,2d 519, 12 N.J. 267. 

(2) Refusing license to operate 
motor vehicle because of applicant’s 
failure to pass examination or road 
test without providing for adminis- 
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board is invested with authority to grant or with- I discretion.^® Where the state can limit the number 
hold a license according to his or their arbitrary | of licenses, the refusal to grant a license in a 


trative hearing* does not violate due 
process. 

N;.T.—^Application of Muscarella, 121 
N.T.S.2a 382, 281 App.Div. 565. 
(3) The statute veristing* in licens¬ 
ing authority an absolute discretion 
to grant or refuse license to show 
a motion picture, and not requiring 
authority to hold bearings and offer 
applicant for license an opportunity 
to produce evidence in support of 
application is not invalid. 

R.l.—^Thayer Amusement Corp. v. 
Moulton, 7 A.2d 682, 63 R.I. 182, 
124 A.LuR. 236. 

▲hsenoe of agency member at hear¬ 
ing 

In cases involving issuance of 
permits, as long as hearing Is con¬ 
ducted in a manner designed rea¬ 
sonably to apprise council members 
of relevant facts, there is no viola¬ 
tion of due process of law becanse 
some council members who voted 
on issuance of permits were not 
present at hearing. 

Ark.—Carr v. City of El Dorado, 236 
S.W.2d 485. 217 Ark. 423. 
Membership of board 

Provisions of statute regulating 
operation of undertaking business 
limiting membership of state board 
of embalming and funeral directing 
to citizens and residents of state 
having five years' experience in state 
in undertaking business are not un¬ 
constitutional as discriminatory. 

R.I.—^Prata Undertaking Co. v. State 
Board of Embalming & Funeral 
Directing, 182 A. 808, 55 R.I. 454, 
104 A.L.R. 389. 

Bearixig held suffident 
Pa.—Schuylkill Valley Lines v. 
Pennsylvania Public Utility Com¬ 
mission, 8 A-2d 487, 137 Pa.Super. 
101 . 

Kotice aad heaarlng held stLlILcien.t 
Tex.—Moore v. Cox. Civ.App., 215 S. 
W.2d 666. 

Procedure satisfying due process 

Statute requiring operator of mo¬ 
tor common carrier to obtain permit 
from public utilities commission and 
order passed thereunder requiring ap¬ 
plicant to carry liability insurance 
in company authorized to do business 
In state is not unconstitutional as 
denial of due process of law, where 
statute requires hearing and deci¬ 
sion on question of financial responsi¬ 
bility on individual merits of appli¬ 
cant, and provides for appeal to su¬ 
perior court by any person aggrieved. 
Conn.—John J. McCarthy Co. v. Al- 
sop, 189 A. 464, 122 Conn. 288. 

Persistent questLouing of applicant 
Long and persistent cross-examina¬ 
tion by counsel for Communications 
Commission in hearing before Com- 
xhission on application for permit to 


construct and operate a broadcast 
station, due to lack of candor and 
misrepresentation and concealment 
of facts by applicant's officers and 
principal stockholders was not a 
denial of due process. 

D.C.—Calumet Broadcasting Corp. v. 
Federal Communications Commis¬ 
sion, 160 F.2d 285, 82 U.S.App.D.C. 
59. 

A city ordiiiaai.ce, relating to li¬ 
censing an occupation, which permits 
the city officials to discriminate be¬ 
tween persons occupying the same 
relative position, is unconstitutional; 
but an ordinance which has a uni¬ 
form standard applicable to all per¬ 
sons before they can receive its ben¬ 
efits is not unconstitutional as be¬ 
ing a deprivation of property without 
due process of law. 

N'.Y.— B-izzo V. Douglas, 201 N.T.S. 

194, 121 Misc. 446. 

Specific negative findings 

Where highway commission denies 
applications of carriers for certifi¬ 
cates of public convenience and 
necessity, commission is not required 
to make specific negative findings 
that public convenience and neces¬ 
sity does not require proposed serv¬ 
ice, and failure to make -such findings 
is not arbitrary or discriminatory 
nor does it deny petitioning carrier 
due process of law. 

Cal.—Southern Cal. Freight Lines v. 
Public Utilities Commission, 220 
P.2d 393, 35 Cal.2d 586. 

Befusal to grant license held not 
invalid 

Ark.—^Hertenberger v. City of Tex¬ 
arkana, 272 S.W.2d 435. 

D.C.—Colonial Television v. Federal 
• Communications Commission, C.A-, 
217 F.2d 21. 

Befusal to renew 

<1) Generally. 

U.S.—^Arroyo v. Puerto Rico Transp. 
Authority, C.C.A.Puerto Rico, 164 
F.2d 748. 

Ohio.—^Board of Liquor Control v. 
Tancer, App., 107 N.E.2d 532, ap¬ 
peal dismissed 107 N.B.2d 127, 158 
Ohio St. 128. 

(2) Refusal of board of directors 
of street and sewer department of 
city to issue new permits for op¬ 
eration of motor busses in streets 
to one who had refused or neglected 
to observe regulations, notwithstand¬ 
ing repeated warnings, and who was 
convicted of violating regulation as 
to adequate brakes within period of 
grace allowed after expiration of 
former permits, is justified, discre¬ 
tion based on personal qualifications 
of applicant not being offensive to 
Fourteenth Amendment. 

Del.—Cutrona v. City of Wilmington, 
124 A. 668, 14 Del.Ch, 208, affirmed 
127 A. 421, 14 DeLCh. 434. 


(3) An order of the insurance 
commissioner refusing to renew for¬ 
eign insurer’s license to do business 
in state did not constitute a denial 
of due process of law on ground 
that action was taken without heai'- 
ing or opportunity to argue insurer's 
right to a license, where insurer 
instead of pursuing statutory rem¬ 
edy for review of commissioner’s 
order brought an action in the fed¬ 
eral district court before formal or¬ 
der was made to enjoin commission¬ 
er from interfering with its busi¬ 
ness in the state and to require 
commissioner to issue a renewal li¬ 
cense. 

Wis.—^Duel V. State Farm Mut Au¬ 
tomobile Ins. Co., 1 N.W.2d 887, 
240 Wis. 161, rehearing denied 2 
N.W.2d 871, 240 Wis. 161. 
Judicial review not required 
Ill.—^American Sur. Co. v. Jones, 51 
N.E.2d 122, 384 IlL 222. 

Notice to others 

IN'otice to others than owners of 
property in vicinity of proposed site 
of cemetery of public hearing on 
application for cemetery permit was 
not a prerequisite to due process of 
law, in absence of showing of what 
property right or other legal rights 
of a nonowner could be impaired by 
establishment of the cemetery. 

Cal.—^North Side Property Owners’ 
Ass’n V. Los Angeles County, 161 
P.2d 613, 70 Cal.App.2d 598. 
Objector not accorded Judicial ze- 
view 

The rule requiring judicial review 
on application of one whose license 
has been revoked does not apply to 
objections of a third party to issu¬ 
ance or renewal of such, license. 
Cal.—^Madruga v. Borden Co., 146 
P.2d 273, 63 Cal.App. 2d 116. 

29. Ark.—^Replogle v. City of Little 
Rock, 267 S.W. 353, 166 Ark. 617, 
36 A.L.R. 1333. 

Cal.—In re Porterfield, 168 P.2d 706, 
28 Cal.2d 91, 167 A.LR 675. 
Ill.—People V. Brown, 95 N.E.2d 888, 
407 Ill. 565. 

Iowa.—Central States Theatre Corp. 
V. Sar. 66 N.W.2d 450, 245 Iowa 
1254. 

Minn-—^EJngberg v. Debel, 260 N.W. 
626, 194 Minn. 394. 

Mo.—State ex rel. Triangle Fuel Co. 
V. Caulfield, 196 S.W.2d 296, 355 
Mo. 330. 

N.J.—^Mayor and Council of City of 
Hoboken v. Bauer, 69 A2d 809. 
137 N.J.Law 327—Librizzi v. 

Plunkett. 16 A.2d 280, 126 N.J.Law 
17. 

N.Y.—^Elite Dairy Products v. Ten 
Eyck, 288 N.Y.S. 162, 247 App.Dlv. 
443, modified on other grounds 3 
N.E.2d 606, 271 N.Y. 488. 

Ohio.—American Cancer Soc. v. City 
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* 

particular case is not a deprivation of property or 
rights without due process,and refusal of a li¬ 
cense to do that which is declared by statute to be 
merely a privilege is not a denial of due process.^! 
A granting of a license may not be complained of by 
a third person on the ground that it will deprive 
him of property without due process where he is 
in no way affected except as such licensee may op¬ 
erate as a competitor. 5 ^ A provision of a motor 
vehicle safety-responsibility statute that a suspended 
automobile registration shall not be transferred, or 
the motor vehicle involved be registered in any other 
name, until a specified agency is satisfied that such 
transfer is proposed in good faith and not for the 
purpose of defeating the statute, does not take prop- 
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erty without due process.^®*® It is not a denial of 
due process to refuse to permit an applicant to be 
present at the hearing on his application for a li¬ 
cense while witnesses are being heard.*^ 

Renewal of a radio broadcasting license requir¬ 
ing the licensee, formerly operating full time, to 
share its time with another broadcaster, is not a 
taking of property without due process.^^ However, 
the refusal to permit an outstanding licensee, claim¬ 
ing that objectionable interference will result from 
the operation of a new station, to have a hearing 
before a license is granted to the new station is a 
deprivation of property without due process.^^-® 

Due process is not denied when there may be 
an appeal from the decision of the licensing board 


of Dayton. 114 N.B.2d 219. 160 Ohio 
St 114. 

Okl.—City of Tulsa v. Thomas, 214 
P. 1070, 89 Okl. 188. 

Pa.—Cronheim v. State Kegistration 
Bd. for Professional Engineers, 
Department of Public Instruction, 
Com.Pl., 58 Dauph-Co. 171. 

Vt—^Village of St Johnsbury v. 

Aron, 151 A. 650, 103 Vt 22. j 
Ya.—^Assaid v. City of Roanoke, 18 | 
S.R2d 287. 179 Va. 47. | 

Wash.—State ex rel. Sater v. Bd. of | 
Pilotage Corners of Wash., 90 P.2d 
238, 198 Wash. 695. 1 

12 C.J. p 1278 note 40. 

Temporaxy license 
The regulations and policy of the 
coast guard, requiring that certifi¬ 
cate of service of seaman, against 
whom disciplinary action is pending 
under statute providing for investi¬ 
gation of marine casualties, be im¬ 
pounded by presiding examiner pend¬ 
ing dispositio-n of charges, and pro¬ 
viding for issuance of temporary li¬ 
cense at discretion of an official 
pending appeal, violate guaranty of 
due process of law. 

U.S.—In re Merchant Mariners Docu¬ 
ments Issued to Dimitratos, D.C. 
Cal., 91 P.Supp. 426. 

Xdxodtatloiis In licenses 
The statute authorizing Port Au¬ 
thority to appoint the stevedores and 
longshoremen and ail other persons 
necessary to properly transact ship¬ 
ping business of the port would be 
violative of due process if construed 
as vesting in the commission the au¬ 
thority to license or to refuse to li¬ 
cense at their pleasure competent and 
reliable contracting stevedores, or to 
place in licenses limitations or re¬ 
strictions as to the particular own¬ 
ers or masters of vessels with whom 
licensees will be permitted to do 
husinesa 

Pia.—State ex reL Blscayne Steve¬ 
doring C?o. y. Turner, I’Sd So. 816, 
143 Pla. 424. 

X6A a 


Fermlts for use of pnhUc places 
U.S.—Niemotko v. State of Maryland, 
71 S.Ct. 325, 328, 840 U.S. 268, 95 
D.Ed. 267—Kunz v. People of State 
of New York, 71 RCt 313, 340 U.S. 
290, 95 L.Ed. 267, 71 S.Ct. 328. 
340 U.S. 268, 95 D.Ed. 280. 
Grading of examinatioas 
The system of grading adopted by 
the board of barber examiners may 
be so arbitrary and capricious as 
to justify the presumption that it 
was intended thereby to leave it 
within the power of the board to 
refuse arbitrarily a license, which 
amounts to deprivation of liberty 
without due process of law, and vio¬ 
lates Const Amend. 14. 

U.S.—Timmons V. Morris, D.C Wash., 
271 F. 721. 

Befusal without hearing 

A statute requiring state board of 
examiners In optometry to refuse cer¬ 
tificate of registration to one guilty 
of grossly unprofessional and dis¬ 
honest conduct is a denial of due 
process of law, and is void no notice 
and hearing being provided, and a 
provision giving appeal to superior 
court €Lfter the board has refused 
the certificate is not compliance with 
the due process of law clause. 

Ga.—Mott V. Georgia State Board of 
Examiners in Optometry, 95 S.E. 
867, 148 Ga. 65, error dismissed 
Georgia State Board of Examiners 
of Optometry v. Mott, 39 S.Ct. 
134, 248 U.S. 694, 63 L-Ed. 411. 

30w Iowa.—^Pord Hopkins Oo. v. 
Iowa City, 248 N.W. 668, 216 Iowa 
1286. 

31. Ga.—McKown v. City of At¬ 
lanta, 190 S.E. 571—^Harbin v. Hol¬ 
comb, 184 S.E. 603, 181 Ga. SOO. 

Collier v. State, 187 aB. 843. 
54 Ga-App, 346. 

Kan.—Johnson v. Board of County 
Com’l's of Reno County, 75 P.2d 
849, 147 Kan. 211. 

32- U.S.—West Virginia Motor 
Truck Ass’n v. Public Service 
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Commission of W. Va., D.C.W.Va., 
128 F.Supp. 206. 

Minn.—^Arens v. Village of Rogers, 
61 N,W.2d 508, 240 Minn. 386, ap¬ 
peal dismissed 74 S.Ct 680, 347 

U. S. 949, 98 L.Ed. 109$. 

N.J.—^Application of Greenville Bus 
Co., 110 A.2d 122. 17 N.J. 131. 

Okl.—Guthrie Cotton Oil Ca v. 
Farmers' Custom Gin, f P.2d 32, 
156 Okl. 16—In re Farmers' Co-op. 
Gin Co. of Bokchito. 251 P. 729, 
122 OkL 115—Choctaw Cotton Oil 
Co. V. Corporation Commission of 
Oklahoma, 247 P. 390, 121 Okl. 51. 
Tex.—Continental Bus System, Inc., 

V. Railroad Commission. Ctv.Ai^., 
262 S.W,2d 446, error refused. 

Keaxing and review not required 
Economic Interest of existing li¬ 
censees in an industry does not en¬ 
title them to be heard as matter 
of constitutional right before addi¬ 
tional members are admitted to in¬ 
dustry by government agency; like¬ 
wise, due process does not confer 
any standing on existing licensee 
to judicial review of administrative 
decision. 

N.Y.—^Application of Dairymen’s 

Deague Co-op. Ass'n, 121 N.Y.SL 
2d 867, 282 App-Div. 69, app^I dis¬ 
missed Dairymen's Lieague Co-op. 
Ass’n V. DuMond, 115 N.E.2d 825, 
306 N.Y. 595. 

3aJ5 Tex.—Gillaspie v. Department 
of Public Safety, 259 S.W.2d 177, 
152 Tex. 459, certiorari denied 74 
S.Ct. 625. 347 U.S. 933, 98 D-Ed. 
1084. 

33, Wls.—State ex reL Blank v. 
Gramllng. 262 N.W. 614, 219 Wis, 
196. 

34. D.C.—City of New York v. Fed¬ 

eral Radio Commission, 36 F.2d 
115, 59 App-D.C. 129, certiorari 

denied 50 S.Ct 246, 281 U.S. 729. 
74 LuEd, 1146. 

345 D.C.— I*. B. Wilson, lua v. 
Federal Communications Oommie-a 
Sion, 17& F.2d 793, 83 U.S.App-D.C 
174 
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or officiaL^f A statutory requirement that re- privilege, and in no sense a contract, or property, 
dress against the arbitrary refusal of an ofEcial to or vested right, a statute or ordinance authorizing 

grant a , license be sought through appropriate ju- or providing for its proper revocation does not 

dicial procedure does not violate due process.^^-l® violate constitutional provisions as depriving the H- 

Revocation or suspension. A license being a mere censee of property, immunity, or a privilege.35 


34.10 Ala.—•Walls v. City of Gun- 
tersville, 45 So.2cl 468, 263 Ala. 
480, 

D.C.—Columbia Auto Loan v. Jor¬ 
dan, 196 F.2d 568, 90 U.S.App.D.C. 
222 . 

34.15 XT.S.—^Poulos v. State of Kew 
Hampshire, 73 S.Ct. 760, 345 U.S. 
395. 97 L.Ed. 1105, 30 A.L.R.2d 
987, rehearing’ denied 73 S.Ct. 1119, 
345 U.S. 978, 97 L.Ed. 1392. 

35. U.S.—Sears, Roebuck & Co. v. 
Roddewig, D.C.Iowa, 24 P.Supp. 
321. 

Ccylo .—State Board of Dental Ex¬ 
aminers V. Savelle, 8 P.2d 693, 90 
Colo. 177, 82 A.L.R. 1176, followed 
in State Board of Dental Exami¬ 
ners V. Heitler, 8 P.2d 698, 90 Colo. 
191, and appeal dismissed Savelle 
V. State Board of DentaJ Exam¬ 
iners of State of Colorado, 53 S.Ct. 
5, 287 U.S. 562, 77 L.Ed. 496. 
Qa.—^McKown v. City of Atlanta, 190 
S.E. 571. 

Me.—^Appeal of Bomstein, 140 A. 194, 
126 Me. 632. 

Mass.—Boston Elevated. Ry. Co. v. 
Commonwealth, 39 N.E.2d 87, 310 
Mass. 528—Commissioner of Public 
Works V, Cities Service Oil Co., 
32 N.E.2d 277, 308 Mass. 349. 
Neb.—^Marsh & Marsh v. Carmichael, 
287 N.W. 616, 136 Neb. 797. 

Ohio.—Jones v. Bontempo, 4 Ohio 
Supp- 380, affirmed 29 N.E.2d 428. 
65 Ohio App. 103, affirmed 32 N.E. 
2d 17, 137 Ohio St 634. 

Okl,—Gibson Co. v. Oklahoma Tax 
Commission, 68 P.2d 87, 180 Okl. 
B3. 

Pa.—Commonwealth v. Bates, 17 Pa. 
Dist. & Co. 626. 

Shor V. Miller, Com.Pl., 48 
Dauph.Co* 39—^Appeal of Klepeis, 
Com,PL, 20 Leh.L.J. 59. 

R.L—State v. Gonragan, 192 A. 752. 
Term.—Corpus Juris q.u.oted in. Rich¬ 
ardson V. Reese, 57 S.W.2d 797, 
799, 165 Tenn. 661. 

Tt—Sowma v. Parker, 22 A.2d 513, 
112 Vt 241. 

12 C.J. p 1275 note 65—37 C.J. p 246 
note 85. 

Bevoeation not judicial act 

Statute authorizing state official, 
without court action, to annul certifi¬ 
cate or permit to do business for 
failure to comply with the law, idoes 
not authorize a judicial act and is 
not violative of constitution provid¬ 
ing that no citizen shall be deprived 
of property except by due course of 
the law; 

T^—Shaw V. Lone Star Building 
Ass'n, 71 S.W.2d 863* 123 

Tex. 373. 


United North & South Develop¬ 
ment Co. V. Heath, Civ.App., 78 
S.W.2d 650, error refused. 

Due process not denied by provisions 
for revocation of lioeaises of 

(1) Attorneys. 

Idaho.—^In re Edwards, 266 P. 665, 45 
Idaho 676. 

La.—In re Mundy, 11 So.2d 398, 202 
La- 41, 

Wash.—^In re Bruen, 172 P. 1152, 102 
Wash. 472- 

(2) Contractors. 

Cal.—^Penaat v. Zeiss, 219 P.2d 60, 
97 Cal-App.2d 909. 

(3) Doctors, dentists, and other 
like practitioners. 

TJ.S.—Semler v. Oregon State Board 
of Dental Examiners, Or., 55 S.Ct. 
570, 294 U.S. 608, 79 L.Ed. 1086— 
State of Missouri ex rel. Hurwitz 
V. North, Mo., 46 S.Ct. 384, 271 

U. S. 40, 70 L.Bd. 818. 

Ark.—^Eclectic State Medical Board 

V. Beatty, 166 S.W.2d 246, 203 Ark. 
294. 

Cal.—^Marlo v. State Bd. of Medical 
Examiners of Dept, of Professional 
Standards, 246 P.2d 69, 112 Cal. 
App.2d 276—^Murphy v. Board of 
Medical Examiners of Cal., 170 
P.2d 510, 76 Gal.App.2d 161— 

Brainard v. Board of Medical Ex¬ 
aminers of Cal., 157 P.2d 7, 68 
CaLApp.2d 591. 

Conn.—^Romanov v. Dental Commis¬ 
sion of State of Conn., Ill A.2d 9. 
Ga.—^Hughes v. State Board of Med¬ 
ical Examiners, 134 S.E. 49, 162 
Ga. 267—^Hughes v. State Board of 
Medical Examiners, 134 S.E. 42, 162 
Ga. 246- 

m.—^Ramsay v. Sholton, 160 N.E. 
769, 329 Ill. 432. 

Ind,—^Bennett y. Ipdiana State Board 
of Registration and Examination 
in Optometry, 7 N.E.2d 977. 
low^—Craven v. Bierring, 269 N.W. 
801. 

Kan.—^Brinkley v. Hassig, 289 P. 64, 
130 Kan. 874, appeal dismissed 
51 S.Ct. 39, 282 U.S. 800, 75 L.Ed. 
720. 

Mo.—^Horton v. Clark, 293 S.W. 362, 
316 Mo. 770—State ex rel. Hurwitz 
V. North, 264 S.W. 678, 304 Mo. 
607, affirmed 46 S.Ct. 384, 271 U.S. 
40, 70 L.Ed. 818. 

Nev.—State ex rel. Kassabian v. 
State Bd. of Medical Examiners, 
235 P.2d 327, 62 Nev. 455. 

Or.—Semler v. Oregon State Board 
Of Dental Examiners, 34 P.2d 311, 
148 Or. 50, followed in Donohue v. 
Rosenthal, 34 P.2d 316, 148 Or. 
408, and affirmed Simler v. Oregon 
State Board of Dental Examiners, 
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55 S.Ct, 570, 294 U.S. 608, 79 T. 
Ed. 1086. 

Tenn.—Prosterman v. Tennessee 
State Board of Dental Examiners 
73 S.W.2d 687, 168 Tenn. 16. ' 

Tex.—Sherman v. State Board of 
Dental Examiners, Civ.App., ng 
S.W.2d 843. 

Va.—Goe v. Gifford, 191 S.E. 783. 
Wash.—State v. Superior Court of 
Thurston County, 247 P. 942, 139 
Wash. 454. 

(4) Embalmers. 

Cal.—Drummey v. State Bd. of Fu¬ 
neral Directors and Embalmers, 87 
P.2d 848, IS Cal.2d 75. 

Fla.—State Board of Funeral Direc¬ 
tors and Embalmers v. Cooksey, 4 
So.2d 253, 148 Fla. 271. 

(6) Food-dispensing establish¬ 
ments. 

Ill.—City of Chicago v. R, & X. 
Restaurant, 15 N.E. 2d 725, 369 IlL 
65. 

(6) Insurance company. 

Ohio.—^Palmetto Fire Ins. Cov v. 
Connecticut, 47 S.Ct. 88, 272 U.S. 
295, 71 KEd. 243. 

(7) Liquor licenses. 

U.S.—Midwest Beverage Co. v. Gates, 
D.C.Ind., 61 P.Supp. 688. 

Cal.—Saso v. F^rtado, 232 P.2d 583, 
104 Cal.App.2d 759. 

Ill.—^Boerner v. Thompson, 115 N.E 
866, 278 HI 153, certiorari denied 
38 S.Ct, 189, 245 U.S. 669, 62 L 
Ed. 539. 

Ind.—State ex rel. Indiana Alcoholic 
Beverage Commission v. Superior 
Court of Marion County, 122 N.E2d 
9, 233 Ind. 563. 

Mich.—Gamble v. Liquor Control 
Commission, '36 N.W.2d 297, 323 
Mich. 676—Tift v. Michigan Liquor 
Control Commission, 23 N.W.Sd 
696, 315 Mich- 198. 

Ohio.—State ex rel Zugravu v. 
O’Brien, 196 N.E. 664, 136 Ohio 
St. 23. 

P£L—Commonwealth v. James J. 
Cochran Post No. 251 of V. F. W. 
of U. S., 38 A.2d 250, 350 Pa. HI 
Alpha Club V. Pennsylvania Liq¬ 
uor Control Bd., Com.PL, 60 Dauph. 
Co., 166, affirmed Alpha Club of 
West Philadelphia v. Pennsylvania 
Liquor Control Bd., 68 A.2d 730, 3fi3 
Pa. 53. 

Wis.—StAte V. Coubal, 21 N.W.2d 
381, 248 Wis. 247. 

(8) Motion picture exhibitors. 
Ohio.—^American Committee on Ha- 

temal Welfare v. City of Cincin¬ 
nati, 5 Ohio Supp. 425. 

(9) Motor transport operators. 
IlL—Black Hawk Motor Transit Co. 
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rule is likewise true with respect to the suspen- the license.®^*^® However, any revocation or ^s- 
sion^S-S or modification^S-io of the license, or to a pension must be by due process of law,and must 
determination of the right to practice by virtue of 


V. Illinois Commerce Commistsion, 
76 KK.2d 478, 398 Ill. 542. 

Xev.—^Nevada-California Transp. Co. 
V. Public Service Commission of 
Nevada, 103 P.2d 43, 60 Nev. 310, 
adhered to Nevada-California 
Transp, Co. v. Public Service Com¬ 
mission, 108 P.2d 850, $0 Nev. 310. 
Ohio.—Taylor v. City of Toledo, 15 
Ohio App. 476. 

S.D.—In re Sioux Falls Traction Sys¬ 
tem. 228 N.W. 179, 66 S.D. 207. 
Tex.—^Wattenhurger v. Railroad 
Commission of Tex., Civ'.App., 231 
S.W.2d 924, refused no reversible 
error—Railroad Commission of 
Texas v. Inter City Forwarding 
Co., Civ.App., 57 S.W.2d 290, fol¬ 
lowed in Railroad Commission of 
Texas v. Bradbury, 57 S.W.2d 294. 
Utah.—Puller-Toponce Truck Co. v. 
Public Service Commission, 96 P. 
2a 722, 99 Utah 28. 

(10) Optometrists, 

CaL—^Liaisne v. State Board of Op¬ 
tometry, 123 P.2d 467, 19 Cal-2d 
831. 

(11) Owners or operators of motor 
vehicles. 

U.S.—-Munz V. Harnett, D.C.N.T., 6 
P.Supp. 158. 

Arix—Gk)odwln v. Superior Court of 
Yavapai County, 201 P.2d 124, 68 
Aria 108—State ex rel. Sullivan v. 
Prtce. 63 P.2d 653, 108 A.D.R 1156. 
Cal.—Sheehan v. Division of Motor 
Vehicles of State of California, 35 
P.2d 359, 140 CaI.App. 200—Ex 

parte Bindley, 291 P. 638. 108 Cal. 
App. 258. 

N.T.—People v. Stryker, 206 N.T.S. 
146, 124 Mirsc. 1. 

Ohio.—^Ragland v. Wallace, 70 N.B. 

Sd 118, 80 Ohio App. 210. 

Pa.—Commonwealth v. Funk, 186 A. 
65. 323 Pa. 390. 

Rineer v. Boardman, 32 Pa.Dist. 
& Co. 27, 45 DaupluCo. 78. 

R.I.—^La Plante v. State Board of 
Public Roads, 131 A. 641, 47 R.I. 
258. 

Va—Tate v. Ltamb, 81 S-E.2d 743, 
195 Va. 1005. 

42 C.J. p 746 note 50. 

(12) Pharmacists. 

Mich.—Beeman v. Michigan Bd. of 
Pharmacy, 35 N.W.2a 354, 323 Mich. 
390, appeal dismissed 70 S.Ct 63. 
338 U.S. 803, 94 L.Ed. 486. 

(13) Purchasers of milk and cream 
for resale. 

Mich,—Johnson v. Figy, 22 N.W.2d 
893, 314 Mich. 548. 

(14) Real estate brokers. 

Cal.—^Denny r. Watson, 250 P.2d 
$92. 114 Cal.App.2d 491. appeal dis¬ 
missed 74 S.OL SB 346 U.S. 803, 
98 Ii.Ed. 334. 


Ohio.—Lewis v. Carpenter. App., 100 
N.E 2d 874, appeal dismissed 99 N. 
E.2d 83, 155 Ohio St. 465. 

(15) Registered nurses. 

R.I.—Stefanik v. Nursing Educa¬ 
tion Committee, 37 A-2d 661, 70 

R. I. 136. 

(16) Teachers. 

N.M,—Zellers v. Huff, 236 P.2d 949. 
55 N.M. 501, 

(17) Trailer camps. 

Ohio.—State v. Hess, App., 76 N.E. 
2d 300. 

(18) Undertakers. 

Pa.—Rule V. Prtce, 185 A. 851. 323 
Pa. 139, appeal dismissed Mark- 
mann v. Ryan, 57 S.Ct. 510, 300 
U.S. 639, 81 L.Ed. 855. 

R-I.—Prata Undertaking Co. v. State 
Board of Embalming & Funeral 
Directing. 182 A. 808, 55 R.L 454, 
104 AL.R. 389. 

35.5 U.S.—Wall v. King, C.A.Mass., 
206 F.2d 878, certiorari denied 74 

S. Ct 275, 346 U.S. 915, 98 LEd. 
411. 

Pa.—^Appeal of Klepeis, Com.PL, 20 
Leh.L.J. 59. 

Oocodltional relaxatioax of stLspension 
Where statute provided for sus¬ 
pension of automobile operator's li¬ 
cense if judgment against operator 
for injuries to person or property 
resulting from operation of motor 
vehicle is not paid within 15 days 
on certification of judgment to Com¬ 
missioner of Motor Vehicles, amend¬ 
ment making it duty of county clerk 
to certify Judgrment to commissioner 
only on written demand of creditor 
or his attorney, and amendment pro¬ 
viding that if creditor consented In 
writing, debtor might he allowed a 
license and registration for six 
months from date of such consent, 
and thereafter until consent was re¬ 
voked in writing, if proof of ability 
to respond to damages was furnished, 
do not deprive debtor of rights with¬ 
out due process of law. 

U.S.—Reitz V. Mealey, N.Y., 62 S.Ct. 
24, 314 U.S. 33, 86 L*.Ed. 21. 

Couvlotioxi in foreign jurisdiction 
Suspension of physician's license 
because of his conviction in foreign 
jurisdiction for offense not Involving 
moral turpitude and not criminal un¬ 
der law of state did not so far 
tra^cend state’s legitimate concern 
in professional standards as to vio¬ 
late due process clause of federal 
Constitution. 

U.S.—Barsky v. Board of Regents of 
University of State of New York, 
74 S.Ct. 659. 347 U.a 442, 98 L. 
EdL 828. 


Dus procem not denied by provl- 
Bioiui for mtxmnslon of lloeases 
of 

(1) Doctors and other like practi¬ 
tioners. 

Minn.—Minnesota State Bd. of Medi¬ 
cal Examiners v. Schmidt. 292 N. 
W. 255, 207 Minn. 626, 649, cer¬ 
tiorari denied Schmidt v. Minnesota 
State Board of Medical EJxaminers, 
61 S.Ct. X35. 311 U.S. 617, 85 
Ed. 392. 

(2) Race horse trainers. 

C5aL—Sandstrom v. California Horse 
Racing Bd., 189 P.2d 17, 31 CaL 
2d 401, 3 A.L.R.2d 90, certiorari 
denied 69 S.Ct 31, 335 U.a 814, 
93 L.Ed. 369. 

(3) Owners and operators of mo¬ 
tor vehicles 

U.S.—Reitz v. Mealey, N.Y., 62 aCt 
24, 314 U.a 33, 86 L.E<J. SL 
Ky.—^Baliow v. Reeves^ 338 SW.2d 
141. 

Mich.—^DeVries v. Alger, 44 N.W.2d 
873, 329 Mich. 68. 

Neb.—Hadden v. Aitken, 55 N.W. 2d 
620, 166 Neb. 215. 35 A.L.R.2d 1003. 
N.H.—State v. Wood, 101 A.2d 774, 
98 N.H. 418. 

N.Y.—Heart v. Fletcher, 65 N.T.S.2d 
869. 184 MIsc. 659. 

Pa—^Rineer v. Boardman, 32 PaDist. 

& Co. 27, 45 Dauph.Co. 78. 

Tenn.—SuUins v. Butler, 135 S.W,2d 
930, 175 Tenn. 468. 

Tex.—GiUaspie v. Department of 
Public Safety. 259 S.W.2d 177, 152 
Tex. 469, certiorari denied 74 aCt 
625, 347 U.S. 933, 98 Lp.Bd. 1084. 
Va—Tafe v. Lamb, 81 aE.2d 743, 
195 Va 1005. 

(4) Operators of ooenmercial vehi¬ 
cles. 

III.—Hayes Freight Lines, I^c. v. 
Castle, 117 N.B.2d 106, 2 IlL2d 58, 
appeal dismissed 74 S.Ct 866, 347 
U.a 994, 98 L.Ed. 1127, affirmed 
Castle V. Hayes Freight Lines, Inc.. 
75 act 191, 348 U.S. 61. 99 L.E3d. 
68 . 

85.10 U.S.—Elliott Broa Trucking 
Co. V. U. S., D.C.Md., 59 F.Supp. 
328. 

Vt—Sowna V. Psaiker, 22 A.2d 613, 
112 Vt 241. 

35.15 N.T.—Gibbs v. Wallin, 125 N. 
Y.aid 699, 282 App.Dlv. 578. 

36. U.S.—^Rock Island Motor Trans¬ 
it Co. V. U. S., D.C.IIL, 90 F.Supp. 
51^ reversed on other grounds U. 
S. V. Rock Island Motor Transit 
Co., 71 act 382, 340 U.S. 419, 95 
KEd. 391, rehearing denied 71 a 
CJt. 609, 341 U.a 906, 95 L.Ed. 

I 1344—Texas & IPac. Motor Trans¬ 
port Co. V, U- a. D.aTex., 87 F. 
Supp. 107, reversed on other 
grounds U. a v. Texas & Pacific 
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Transport Co.^ 71 S.Ct. 422, 540 

U.S. 450, 95 li.Bd. 409, rehearing 
denied 71 S.Ct. 609, 341 U.S. 906. 
95 Li.Ed. 1344, and Regular Com¬ 
mon Carrier Conference of Am. 
Trucking Ass'ns v. Texas & Pacif¬ 
ic Motor Transport Co„ 71 S.Ct. 
610, 341 U.S. 906, 95 L.Ed. 1344. 
Ala.--In re Fite, 152 So. 246, 228 
Ala. 4. 

Cal.—^Angleopoulos v. Bottorff, 245 P. 

447, 76 CaLApp. 621. 

D.C.—In re Carter, 177, F.2d 75, 85 
U.S.App.D.C. 229, certiorari denied 
Laws V. Carter, 70 S.Ct. 250, 338 

U. S. 900, 94 L.Ed. 554. 

Ill.—^Black Hawk Motor Transit Co. 

V. Illinois Commerce Commission, 
76 N.E.2a 478, 598 Ill. 542—Kal¬ 
man V. Walsh, 189 2T.E. 315, 355 
Ill. 341. 

Iowa.—Gilchrist v. Bierring, 14 N. 

W. 2d 724, 234 Iowa 899—Craven v. 
Bierring, 269 JST.W. 801. 

Mass.—^Bar Ass'n of City of Boston 
V. Sleeper, 146 N.E. 269, 251 Mass. 
6 . 

Mo.—State ex rel. Hurwitz v. North, 
264 S.W. 678, 304 Mo. 607, affirmed 
46 S.Ct. 384, 271 U.S. 40, 70 L.Ed. 
818. 

N.T,—Hecht v. Monaghan, 121 N.E. 
2d 421, 307 N.y. 461—^Wignall v. 
Fletcher, 103 N.B.2d 728, 303 N.T. 
435, 

Bender v. Board of Regents of 
University of State of N. Y., 30 
N.Y,S.2d 779, 262 App.Div. 627. 
N.C.—In re West, 193 HE. 134, 212 
N.C. 189. 

Ohio.—Jones v. Bontempo, 4 Ohio 
Supp. 380, affirmed 29 N.E.2d 428, 
65 Ohio App. 103, affirmed 32 N.E. 
2d 17, 137 Ohio St. 634. 

Or.—^In re Buck’s License, 232 P.2d 
T91, 192 Or. 66. 

Tex.—Francisco v. Board of I>ental 
Examiners, Civ.App., 149 S.W.2d 
619, error refused. 

Peonniary Ixiterest of one revoking 
license 

A direct, personal, substantial pe¬ 
cuniary interest sufficient to war¬ 
rant disqualifying one who was mem¬ 
ber of board which revoked licenses, 
and of association which prosecuted 
caises against licensees, would in¬ 
fringe due process. 

Pa.—^Andrew lannetta Funeral Home 
V. I State Bd. of Undertakers of 
Department of Health of Penn-, 
I>.C.Pa., 27 F.Supp. 518. 

Where the law creates a tribunal 
and provides for notice and hearing, 
evidence and argument, it does not 
deny due proces. 

Colo.—^People v. Max, 198 P. 150, 70 
Colo. 100. 

Disbarment proceedings 

An attorney is not denied due proc¬ 
ess in a disbarment proceeding if 
accorded a fair trial in court accord¬ 
ing to the applicable modes of pro¬ 
ceeding* 


Mo.—^In re Sparrow, 90 S.W. 2d 401, 
338 Mo. 203. 

Statute held not vague or imcertain 
Optometric Practice Act providing 
that registration certificate may be 
revoked for “performance of opto¬ 
metric service” in conjunction with 
a “scheme or plan” with another 
person, firm, or corporation **known 
to be advertising” in manner con¬ 
trary to provisions of act or laws 
of state concerning practice of op¬ 
tometry, was not unconstitutional as 
vague or uncertain, where phrase 
“performance of optometric service” 
is defined in another section defin¬ 
ing practice of optometry, where 
phrase “known to be advertising” 
could be construed as meaning 
knowledge of licensee, and where 
phrase “scheme or plan” could be 
treated as surplusage without affect¬ 
ing meaning of the act. 

Ill. —^Klein v. Department of Regis¬ 
tration and Ed., 105 N.E. 2d 758, 
412 Ill. 75, certiorari denied 73 
S.Ct. 93, 344 U.S. 855, 97 L.Ed. 
664. 

Due inrocess held denied 

(1) Revocation of taxicab opera -1 
tor's license by Board of Revoca- j 
tion and Review on ground he had j 
sexually assaulted and robbed citi- j 
zen at gun point was violation of 
due process where hearing on charges 
was held while criminal charges 
based on same alleged offense were 
pending. 

D.C.—Silver v. McCamey, C.A., 221 
P.2d 873. 

(2> State Racing Commission rule 
making trainer “absolute insurer” of 
condition of horses entered in a 
race makes proof that a drug has 
been administered to horse irrebuta- 
ble evidence that trainer has violated 
rule prohibiting any person from 
administering or permitting a drug 
to be administered to a horse before 
a race or workout and hence it de¬ 
nies due process of law, 

Fla.—State ex rel. Paoii v. Baldwin, 
31 So.2d 627, 159 Fla. 165. 

(3) A statute providing for the 
suspension of the motor vehicle op¬ 
erator’s license of one involved in a 
fatal accident, without regard to the 
negligence or other fault of the li¬ 
censee, has been held invalid. 

Pa.—Commonwealth v. Bates, 17 Pa. 
Dist. & Co. 626. 

(4) Where revocation of license to 
drive motor vehicle depends on num¬ 
ber of convictions, to deprive ac¬ 
cused of opportunity to challenge 
identity of person convicted amounts 
to denial of due process. 

N.Y.—City of Rochester v. Falk, 9 
N.Y,S.2d 343, 170 Misc. 238. 

Due process held uot denied 

(1) Temporary suspension of a li¬ 
cense, unlike revocation, pending 
serious criminal charge, is not neces¬ 
sarily inconsistent with due process. 
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D.C.—Silver v. McCamey, C.A. in 
F.2d 873. 

(2) Administrative action by city 
commission concerning suspension of 
a physician’s privilege to practice in 
city hospital need not measure up 
to standards of judicial process rela¬ 
tive to one’s rights or property. 
Fla.—^Bryant v. City of Lakeland 

28 So.2d 106, 158 Fla. 151. 

(3) Complaint in proceeding for 
revocation of physician's license, 
which charged physician in ordinary 
and concise language with having 
performed an abortion on a specified 
date, and which designated general 
location, name of the female victim, 
and contained declaration that abor¬ 
tion was not necessary to preserve 
life, was sufficient to apprise accused 
of charge lodged against him, and 
did not offend due procesa 

Cal.—Mario v. State Bd. of Medical 
Examiners of Dept of Professional 
Standards, 246 P.2d 69, 112 Cal. 
App. 2d 276. 

(4) In statute relating to revoca¬ 
tion of beer and liquor licenses and 
to injunction against gambling de¬ 
vices, provision that allegations of 
petition shall be deemed controverted 
and shall be at issue without fur¬ 
ther pleading by defendant does not 
deny due process of law by taking 
defendant’s property right to answer 
the petition as he chooses. 

Wis.—State v. Coubal, 21 N.W.2d 
381, 248 Wis. 247. 

(5) Where statute required that 
Board of Medical Examiners, con¬ 
sisting of ten members, have a ma¬ 
jority of‘ seven members to pass a 
motion or resolution, and prohibited 
a member who did not hear evidence 
from voting in contested case, par¬ 
ticipation by five members of Board 
who replaced original members after 
original hearing on charge against 
drugless practitioner and who read 
and considered evidence or a tran¬ 
script thereof, did not violate re¬ 
quirements of due process, and make 
void a revocation of license on such 
charge. 

Cal.—Cooper v. State Bd. of Medical 
Examiners of Dept, of Profession¬ 
al and Vocational Standards of 
Cal., 217 P.2d 636, 35 CaL2d 242, 
18 A.L.R,2d 593. 

(6) Where ordinance required 
recommendation and findings of 
county planning commission on hear- 

I ing for revocation of permit to op- 
; erate a hog ranch to be transmitted 
to county board of supervisors, and 
recommendation to revoke permit 
followed statement that after con¬ 
sideration of factual data and tes¬ 
timony presented, the commission 
determined that operation of hog 
ranch and dump were detrimentai 
to health and the general welfare 
of community,, operator of ranch ww 
not prejudiced by failure to transmit 
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not be arbitrary, 3 *^ and it is a denial of due process 
to ^ive authority to revoke a license uncontrolled 
by any standard or rule prescribed by legislative ac¬ 
tion and where no provision is made for review.^S 
A license may be revoked by statutes which do not 
provide for a refund of the fees paid for licenses 
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which have not cxpired.^^*^ A requironent that 
licensees pay all expenses of investigation of their 
conduct as licensees is invalid as depriving them of 
property without due process,®^ 

Revocation without notice, or hearing,^® or re- 


formal findings and was not denied 
procedural due process. 

Cal.—Cantrell v. Board of Sup'rs of 
Los Angeles County, 197 P.2d 218, 
87 Cal.App.2d 471. 

37 . Colo.—Clienoweth v. State Bd. 
of Medical Examiners, 141 P. 132, 
57 Colo. 74, 51 L.R.A.,N'.S., 958, 
Ann.Cas.l915D 1188. 

12 C.J. P 1^75 note 64. 

38. U.S.—^Marx v. Maybury, D.C. 
Wash., 36 P.2d 397, appeal dis¬ 
missed 52 S.Ct. 6, 284 U.S. 691, 76 
L.Ed. 583. 

Where the power of the legidlatnre 
is regnlatory only, as in the case of 
a legitimate business not inherently 
evil, the giving to the board of pure¬ 
ly arbitrary discretion to revoke a 
license, without fixing any standard 
whatsoever, is invalid. 

Wash.—^Vincent v. City of Seattle, 
1S7 P. 618, 115 Wash. 475. 

38.6 Vt.—Sowma v. Parker, 22 A-2d 
513, 112 Vt. 241. 

36. Ill.—^Italia America Shipping 
Corporation v. Nelson, 154 N.E. 
198, 323 IlL 427. 

40 , U.S.—^In re Merchant Mariners 
Documents Issued to Dimitratos, 
D.C,Cal., 91 P.Supp, 426. 

Cal.—^Block V. Board of Police Oom'rs 
of City of LfOs Angeles, 242 P.2d 
68. 110 Cal,App.2d 67—^Trans¬ 

oceanic Oil Corporation v. City of 
Santa Barbara, 194 P,2d 148, 85 
Cal.App.2d 776—^Angelopoulos v. 
BottorfE, 246 P. 447, 76 Cal.App, 
621. 

D.C,—Standard Airlines v. Civil 
Aeronautics Bd-, 177 P.2d 18, 85 
U,S.App.D.a 29. 

Iowa.—State v. Otterholt, 15 N.W.2d 
529, 234 Iowa 1286. 

Ky.—Ladd v. Com., 233 S.W.2d 517, 
313 Ky. 754. 

N.Y.—Wignall v. Fletcher, 103 N.E. 
2d 728, 303 N.Y. 435. 

Bender v. Board of Regents of 
University of State of N. T,. 30 
N.T.S.2d 779, 262 App.Div. 627. 
Pa.—Commonwealth v. Penelope 
Club, Com.Pl., 46 Dauph.Co. 278, 
affirmed 7 A.2d 658, 136 Pa..Super. 
505. 

Tex.—^Francisco v. Board of Dental 
Examiners, Clv.App., 149 S.W.2d 
619, error refused. 

When a license can be revoked 
only for a violation of the statute, 
due process reauires a hearing after 
notice, and a complaint chargrlng a 
specific violation* with representation 
by counsel, con&onting by complain¬ 


ant, and opi>ortunity to controvert 
evidence. 

N.Y.—Grandview Dairy v. Baldwin, 

260 N.Y.S. 116, 239 App.Div. 640. 

Snfficiexmy of notice 

(1) Where revocation cannot be¬ 
come effective until such a time after 
notice that the licensee may take 
steps to prejserve his rights, due 
process is satisfied. 

Wash.—Continental Ins. Co. v. Fish- 

back, 282 P. 44, 154 Wash. 269. 

(2) In proceeding to revoke li¬ 
cense of a physician, a registered 
letter containing a copy of charges 
preferred against physician, and no¬ 
tice of hearing before Board of Medi¬ 
cal Examiners, received by physician 
at a federal prison, in a foreign 
jurisdiction, more than 10 days prior 
to date of hearing, constituted due 
process. 

Fla.—State ex rel. Munch v. Davis, 

196 So. 491, 143 Fla. 236. 

(3) Letter from city license In¬ 
spector to licensee stating that reso¬ 
lution would be presented to city 
council at certain time asking revo¬ 
cation of liquor and confectionery 
licenses met requirements of due 
process of law. 

Minn.—Moskovit* v. City of St Paul, 

16 N.W^2d 745, 218 Minn. 643. 

(4) The statutory requirement 
that notice must be given must be 
construed to mean a notice which 
advises licensee of the nature of the 
charges preferred against him. 

N.Y.—Sllverstein v- Mealey, 19 N.Y. 

S.2d 730, 269 App.Div. 854. 

gearing on revocation. 

(1) Hearing on revocation of taxi¬ 
cab driver's license held insufficient 
N.Y.—^Hecht v. Monaghan, 121 N.E 

2d 421, 307 N.Y, 461. 

(2) A city ordinance requiring a li¬ 
cense for billiard and pool tables, 
and forbidding their operation with¬ 
out a license, and requiring filing of 
application with city comptroller, 
who must report to council, from 
which it is referred to license com¬ 
mittee, which makes recommendation 
to council, and, if favorable, reports 
proposed ordinance granting license, 
and, while containing no provision 
for hearing upon original application, 
makes such a provision for revoca¬ 
tion, is not in violation of the re¬ 
quirement of due process. 

Wash,—State v. Superior Court for 

King County, 206 P. 966, 120 Wash. 

183. 


Abseaioe of licensee from hearlniT 

A physician who while serving a 
term in a prison in a foreign jurisdic¬ 
tion was served with notice of a 
hearing to revoke his license, and 
whose license was thereafter revoked 
by Board of Medical Examiners with¬ 
out physician's appearing personally 
at hearing, was denied due process of 
law. 

Pla.—State ex rel. Munch v. Davis, 
196 So. 491, 143 Fla. 236. 
gearing la ageacy’S dlsovetioa 

Provision in privilege tax statute 
permitting the tax commission to 
grant or deny a hearing for the pur¬ 
pose of correcting aotion taken by it 
does not afford due process of law 
to the taxpayer, since the right of 
hearing is not absolute, but is left 
to the wisdom, caprice, Cfr arbitrary 
act of commission. 

N.M.—State ex ret Attorney General 
V. Tittmann, 75 P.2d 701, 42 N.aC 
76. 

go right to rehearing 
Fart that insurance commissioner 
saw fit to adopt recommendation of 
hearing oflacer revoking insurance 
agent's license, so that agent's right 
to petition insurance commissioner 
for a rehearing was cut off. Invaded 
no constitutional rights of agent, 
since there is no constitutlona! right 
to a petition for a rehearing. 

Cal.—Hohreiter v. Garrison, 184 P.2d 
323, 81 Cal.App.2d 384. 

Foreign oorpoaratloiis 

Where the right of revocation has 
not been expressly reserved, the 
guaranties of due prooess require 
notice and an opportunity for a hear¬ 
ing as essential cimditlons for the 
valid revocation for cause of a li¬ 
cense of a foreign corporation. 

U.S.—Standard Oil Co. v. Missouri, 
Moi, 32 S.Ct 406, 224 U.S. 276, 56 
EEd. 760. 

Subxoisshm to test for Intoxicatiott 
Statute declaring that motor ve¬ 
hicle operator is deemed to have 
consented in advanoe to blood and 
chemicaJ tests for purpose of deter¬ 
mining alcoholic content of his blood, 
if test is axiministered at direction of 
police officer having reasonable 
ground to suspect such operator of 
driving in an Intoxicated condition, 
and subjecting person to revocation 
of his license on refusal to submit 
to test, is unconstitutional as a de¬ 
nial of due process In absence of in¬ 
clusion of provision entitling licensee 
to ultimate hearing on adequate rec¬ 
ord before final revocation of license. 
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has been held a denial of due process; but, 
where the nature of a business may be controlled 
by a state under the exercise of its police power 
and a license to conduct such business is properly re¬ 
quired and issued, such license may be revoked or 
suspended for cause and without notice or hear¬ 
ing ,41 and where there is no inherent right to en¬ 
gage in a certain business or occupation there may, 
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without any denial of due process, be a revocation 
or suspension without notice or hearing,42 or pro¬ 
vision for review or appeal.43 

Due process is not denied when the decision of 
the licensing board or official may be appealed 
from,^^ or reviewed by certiorari ,^5 qj corrected, 
if erroneous, by mandamus or other appropriate 
proceeding.'*® 


IsT.T.—Schiutt V. MacDuflC, 127 N.Y.S. 
2d 116, 205 Misc. 43. 

40.5 Tex.—^Francisco v. Board of 
Dental Examiners, Civ.App., 149 S. 
W.2d 619, error refused. 

41. IJ.S.—^Monamotor Oil Co. v. 
Johnson. D.C.Iowa, 3 F.Supp. 189, 
affirmed 64 S.Ct. 575, 293 U.S. 86, 
78 L.Ed. 1141. 

—Schireson v. State Board of 
Medical Examiners of N. J., 28 A. 
2d 879, 129 N.J.Law 203, reversed 
on other grounds 33 A.2d 911, 130 
N.J.Law 570. 

Owners and operators of motor vrfii- 
cles 

(1) A motor vehicle license, being 
merely a conditional privilege, may 
be revoked or suspended under the 
police power without even notice or 
opportunity to be heard. 

Xj.s.— Wall V. King, C.A.Mass., 206 
F.2d 878, certiorari denied 74 S.Ct. 
275. 346 U.S. 915. 98 L.Ed. 411. 
N.T.—Heart v. Fletcher, 53 N.T,S.2d 
369. 184 Misc. 659, 

Tex.—Gillaspie v. Department of 
Public Safety, 259 S.W.2d 177. 162 
Tex. 459, certiorari denied 74 S.Ct. 
626, 347 U.S. 933, 98 L.Ed. 1084. 
W.Va.—Nulter v. State Road Com¬ 
mission of West Virginia, 194 S.E. 
270—^Nulter v. State Road Com¬ 
mission of West Virginia. 193 S.E. 
549. 

(2) The statute authorizing the 
commissioner of law enforcement to 
suspend the license of a motor vehi¬ 
cle operator without preliminary 
hearing if the operator has been in¬ 
volved in an accident resulting in 

personal Injury, or serious 
property damage irrespective of neg¬ 
ligence or responsibility for the 
death, injury, or property damage 
and without provision for review of 
the commissioner’s action in a court 
of competent jurisdiction, is uncon¬ 
stitutional as authorizing a taking 
of property without due process. 
Idaho.—State v. Kouni, 7T5 P.2d 917. 

(3) Operator held to have oppor¬ 
tunity to be heard. 

N.T.—-People v. Cohen, 217 N.T.S. 
726, 128 Misc. 29. 

(4) Director of Public Safety’s 
suspension of automobile driver’s li¬ 
cense for one year without notice and 
on information that driver was in¬ 
volved in an automobile accident 


which resulted in death of another 
was not violative of due process. 

Fla.—Thornhill v. Kirkman, 62 So.2d 
740. 

(5) Act which relates to giving of 
proof of financial responsibility and 
security by owners and operators of 
motor vehicles who have been in¬ 
volved in an accident resulting in 
personal injuries does not deprive a 
motorist of due process of law be¬ 
cause no hearing is contemplated or 
provided for, unless a demand is 
made by the interested party. 

Iowa.—Doyle v. Kahl, 46 N.W.2d 62, 
242 Iowa 153. 

Notice in fact 

Licensee could not complain that 
revocation of licenses under financial 
responsibility law violated due proc¬ 
ess, where licensee had right of re¬ 
view by certiorari of commissioner's 
determination and received due no¬ 
tice of time and place of commission¬ 
er’s hearing and participated therein. 
N.J.—Garford Trucking v. Hoffman, 
177 A. 882, 114 N.J.Law 522. 

42. U.S.—^Peoria Braumeister Co. v. 
Tellowley, C.C.A.7, 123 F.2d 637. 

Cal.—Saso v. Furtado, 232 P.2d 583, 
104 Cal.App.2d 759—State Board of 
Equalization of California v. Su¬ 
perior Court in and for City and 
County of San Francisco, 42 P.2d 
1076, 6 CaLApp.2d 374. 

—Holloway v. Schott, 64 So.2d 
680. 

—Owens v. Rutherford, 36 S.E.2d 
309, 200 Ga. 143. 

HI.—^Homstein v. Illinois Liquor Con¬ 
trol Commission, 106 N.E.2d 354, 
412 Ill, 365.^ 

N.M.—Floeck v. Bur^u of Revenue, 
100 P.2d 225, 44 N.M. 194. 

Tex.—^Leach v. Coleman, Civ.App., 
188 S.W.2d 220, error refused. 

Vt.—Sowma v. Parker, 22 A.2d 513, 
112 Vt. 241. 

43. Ill.—^American Sur. Co. v. Jones, 
51 N.E.2d 122, 384 Ill. 222. 

Mich.—Johnson v. Liquor Control 
Commission, 264 N,W, 557, 266 

Mich. 682, 

Tex.—^Texas Liquor Control Bd. v. 

Scrivano, Civ.App., 256 S.W.2d 698. 
Teacher’s certificate 
' A state by statute providing for 
revocation of a teaching certificate by 
administrative action, without pro¬ 
viding for judicial review, does not 
thereby deny due process of law to a 
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teacher whose license was revoked 
pursuant to statute. 

U.S.—Shirer v. Anderson, D.C.S.C., 88 
F.Supp. 858. 

44. Conn.—Mower v. State Depart¬ 
ment of Health, 142 A. 473, 168 
Conn. 74, appeal dismissed Mower 
V. State Department of Health for 
State of ConnectTcut, 49 S.Ct 82, 
278 U.S. 570, 73 L.Ed. 511. 

D.C.—Technical Radio Laboratory v. 
Federal Radio Commission, 36 P.2d 
111, 59 App.D.C. 125, 66 A-L.R. 1355. 
N.J.—Garford Trucking v. Hoffman, 
177 A. 882, 114 N.J.Law 522. 

N.Y.—Heart v. Fletcher, 53 N.Y.S.2d 
369, 184 Misc. 659. 

Pa.—^Alpha Club of West Philadel¬ 
phia V. Pennsylvania Liquor Con¬ 
trol Bd., 68 A.2d 730, 363 Pa. 53. 
R,I.—State V. Conragan, 192 A. 768 
—La Plante v. State Board of Pub¬ 
lic Roads, 131 A. 641, 47 R.L 268. 
Tex.—Department of Public Safety 
V. Gillaspie, Civ.App., 254 S.W.2d 
180, affirmed Gillaspie v. Depart¬ 
ment of Public Safety, 259 S.W.2d 
177, 152 Tex. 459, certiorari denied 
Gillaspie v. Department of Public 
Safety of State of Texas, 74 S.Ct 
625, 347 U.S. 933, 98 L.Ed. 1084— 
Turner v. Bennett Civ.App., 108 
S.W.2d 967. 

Suspensioa pending revocatiosL 

Statute authorizing tax commis¬ 
sion to suspend business of person 
licensed to deal in used oil field and 
mining supplies and equipment pend¬ 
ing hearing for cancellation does not 
deprive licensee of his property with¬ 
out due process of law, in view of 
right of aggrieved party to appeal or 
resort to courts for injunctive relief. 
Okl.—^Kirschner v. McCracken, 68 P. 
2d 793, 180 Okl. 223. 

45. N.J.—Garford Trucking v. Hoff¬ 
man, 177 A. 882, 114 NJ’.Law 522. 

46. Cal.—Escobedo v. State Dept of 
Motor Vehicles, 222 F.2d 1, 35 CaL 
2d 870. 

Hohreiter v. Garrison, 184 P.2d 
323, 81 Cal.App.2d 384 —Anderson v. 
Superior Court in And for Los An¬ 
geles County, 23 P.2d 90, 132 OaL 
App. 398. 

Colo.—^DwYer v. People, 261 P. 358. 
82 Colo. 574. 

Fla.—^Permenter v. Younan, 31 So.2<l 
387, 159 Fla. 226. 

IjlQut.—State V. Stark, 52 P.2d 898w 
100 Mont 365. 
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§ 660 . Public Improvements 

In general the action of the legislature In exercising 
Its power to make public Improvements, or of local bodies 
to v^ich the power is delegated^ cannot be assailed as 
denying due process of law, if such power Is not abused 
or arbitrarily exercised, and the rights of Interested per¬ 
sons are fully protected. 

The state legislatures have broad powers in au- 
thori 2 ing or requiring the making of public im¬ 
provements, both by direct action and also by the 
creation of municipal and quasi municipal corpora¬ 
tions for the purpose, and their action may not be 
assailed as violating the due process of law clause 
of the constitution unless it is palpably arbitrary 
and hence a plain abuse of power,^^ and the same is 
true of the action of local legislative bodies in 
determining the necessity of a public improvement 
within their jurisdictions;^^ nor is a violation of 
such constitutional provision necessarily involved in 
delegating to viewers^^ or other administrative of- 
ficers^*^ final authority to pass on the necessity of 
a public improvement. So acts of congress, en¬ 
acted under the power to provide for public im¬ 
provements for the promotion of convenience, 
and within the scope of its power as the local legis¬ 
lature of the District of Columbia,52 are not ob- 
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noxious to the due process of law clause of the 
Constitution, if the rights of the persons assessed 
for the improvement are fully protected- 

In order to constitute due process of law assess¬ 
ments for local improvements must be for a public 
use, 52 but the entire community, or even any con¬ 
siderable portion thereof, need not directly enjoy or 
participate in the improvements.®^ The taking is 
without due process of law w^here the application of 
the statute in fact results in confiscation of prop¬ 
erty,5® or in destroying or seriously impairing vested 
rights but owners of property not abutting on a 
highway bridge have no vested right to the mainte¬ 
nance of the bridge at its location, and hence are 
not deprived of property without due process of law 
by the abandonment of the bridge and its relocation 
at another place, without compensation to them.®'^ 
The vacation of an alley by a municipality, or a 
change in its form, does not deprive abutting own¬ 
ers of property without due process of law.®® The 
collection of tolls for the use of a bridge does not 
deprive a taxpayer of property without due process 
of law even though ordinances providing for bond 
issues for its construction provided that the bridge 
should be free.®®-® 


N.B.—Cofman v. Ousterhous, 168 N. 
W. 826. 40 N.D. 890, 18 A.L..R. 219. 

47- U.S.—^Kansas City Southern By. 
Co. V. Road Improvement Bist. No. 
t of Sevier County, Ark., 46 S.Ct. 
186, 266 U.S. 379. 69 L..E<t 335. 

Oregon Short Line R. Co. v. 
Clark County Highway Dist., B.C. 
Idaho, 22 F.2d 681. 

Conn.—Rocky Hill Incorporated Dist. 

V. Hartford Rayon Corporation, 190 
A. 264. 122 Conn. 392. 

Fla.—^Paul Bros. v. Long Branch and 
Lakeside Special Road and Bridge 
Dist, 92 So, 687, 83 Pleu 706, 
Idaho.—Stairk v- McLaughlin. 261 P. 
244, 45 Idaho 112. 

Mo.—State ex rel. Gentry v. Curtis, 
4 S.W.2d 467. 319 Mo. 316—State 
ex rel. Otto V. Kansas City, 276 S. 

W. 389, 310 Mo. 542. 

Nev.—In re Lovelock Irr. Dist, 273 
P. 983, 51 Nev. 215. ' 

N.M.—In re Proposed Middle Rio 
Grande Conservancy Dist, 242 P, 
683, 31 N.M. 188. 

Pa.—Tragesser v. Cooper, 169 A- 376, 
313 Pa. 10, 

Term.—Jordan v. City of Cleveland, 
255 S.W. 377, 148 Tenn. 337. 

Tex.—Ball v. Merriman, Civ.App., 245 
S.W. 1012, reversed on other 
grounds State v. Ball, 296 S.W, 
1085, 116 Tex 527. 

Wash,—In re Orcas St, 151 P. 508, 
87 Wash. 218—In re Eighth Ave.. 
Northwest 138 P. 10, 77 Wash. 570. 
12 C.J. p 1256 note 36. 


48. Miss,—Memphis & C. Ry. Co. v. 
Bullen, 121 So. 826. 154 Miss. 636, 
affirmed Memphis & C. Ry. Co. v. 
Pace, 51 S.Ct 108, 282 U.S. 241, 
76 LEd. 315, 72 A.L.R. 1096. 

12 C.J. p 1256 note 37. 

49. Ind.—Smith v. Hamilton Coun¬ 
ty, 90 N.B. 881, 173 Ind. 364. 

50. Ind.—^Weaver v. Tempi in, 14 N. 
E. 600, 113 Ind. 298. 

5L Wash.—Bilger v. State, 116 P. 
19, 63 Wash. 457. 

52. U.S.—^District of Columbia v. 
Brooke. App.D.C., 29 S.Ct. 660, 214 
U.S. 138, 53 L.E<t 941. 

53. U.S.—Orr v. Allen. D.C,Ohio> 
245 R 486, affirmed 39 S.Ct 23, 248 
U.S. 35, 63 L.Ed. 109. 

Mass,—Sears v. Boston Street 
Com’rs, 53 N-E. 876, 173 Mass. 350. 

54. U.S.—Orr v. Allen, D.C.Ohto. 
245 P. 486, affirmed 39 S.Ct 23, 
248 U.S. 35, 83 L.Ed. 109. 

55 . U.S.—Gast Realty & Investment 
Co. V, Schneider Granite Co., Mo., 
36 S.Ct 264, 240 U.S. 55, 58, 60 
DEd. 523. 

12 C.J. P 1256 note 46. 

56. U.S.—^U- S. V. Heinrich, D.C* 
Mont, 12 P.2d 938, affirmed C,C. 
A, 16 F.2d 112. 

Statute held invalid 

Statute requiring owners of land 
irrigated by Crow Indian ditches to 
repay proportionate part of con¬ 
struction costs of irrigation works 
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to Crow Tribe held invalid, as de¬ 
stroying or impairing, without due 
process, rights which vested under 
prior statutes. 

U.S.—^U. S. V. Heinrich, supra. 

57- Md.—^Huffman v. State Roads 
Commission of Marylaxid, 137 A 
358, 152 Md. 566. 

TOR bridge in different location re¬ 
placing firee bridge 
Closing and demolishing of free 
bridge, and its replacement with toll 
bridge at different location, would 
not deprive persons, who had been 
accustomed to using free bridge, and 
owners of businesses, which would 
suffer from relocation of bridge, of 
property without due process of law, 
and would not discriminate against 
such persons or deny them equal 
protection of the laws, in view of 
fact that they had no vested right 
In the location and toll-free status 
of the bridge. 

U.S.—^Bartron v. Delaware River 
Joint Toll Bridge Commission, D. 

120 RSupp. 337. affirmed, 
C.A, 216 R2d 717, certiorari de¬ 
nied 75 act 364. 348 U.S. 943. 99 
L.Ed. 738. * 

68. Mich-—Roberta v. City of De¬ 
troit, 216 N.W, 410, 241 Mich. 71, 
certiorari denied 49 S.Ct. 79, 278 
U.a 566, 642, 73 L.Ed. 509. 

68.5 Mo.—City of St, Louis v. Cava¬ 
naugh, 207 S-W.2d 449, 357 Mo, 
204. 



§ 660 CONSTITUTIONAL LAW 

The legislature may permit municipalities to con- 
vey58.lo Qj- leased 8.15 existing improvements to 
quasi-municipal corporations, and may provide for 
contracts between them for the use of improve- 
ments.5^-20 

Procedure in general, A landowner attacking an 
assessment on the ground that the local board failed 
to acquire original jurisdiction may rest on the con¬ 
stitutional guaranty that his property may not be 
taken without due process of law.^s The procedure 
prescribed for the making of a public improvement 
must be such as fully to protect the rights of prop¬ 
erty owners under the due process clause,and 
the enactment of an improvement ordinance by a 
municipality, to constitute due process, must be in 
substantial compliance with the statute providing 
for the improvement.®! The fact that only resident 
freeholders may sign the initiatory petition to create 
an irrigation district,®^ or the fact that owners of 
property within a city or village are not authorized 
to join in a petition for the creation of a reclama¬ 
tion district,®^*5 does not deprive owners of their 
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property without due process of law, no authorized 
person being excluded by the statute from represent¬ 
ing landowners. The necessity and sufficiency of 
notice and opportunity to be heard are discussed 
infra § 662. 

Mode of doing work. A requirement that the 
work done under public improvements contracts 
shall be performed by union labor is invalid.®^ 

Mode of payment and application of funds. One 
who voluntarily contracts with a city, pursuant tc 
the statute, for the making of a public improvement 
and who does the work, is not deprived of property 
without due process of law by provisions of the 
statute relative to the mode of payment;®^ So a 
statute, applicable to all municipalities of a certain 
class, providing that an ordinance declaring that 
the improvement shall be wholly or partly paid for 
by a federal loan or grant, or both, shall be in full 
force immediately, and that in all other cases legal 
voters shall have the right to submit the question to 
a referendum, is not unconstitutional as arbitrary 
classification in violation of the due process of law 


58.10 PSl—W illiams v. Samuel, 2 A. 
2d 834, 332 Pa. 265. 

58.15 N.J.—Port of New York Au¬ 
thority V. City of Newark, 85 A.2d 
815, 17 N.J.Super. 328. 

58.20 Pa.—Gemmill v. Calder, 3 A. 
2d 7. 332 Pa. 281. 

msposltion of property on termina¬ 
tion of agfzeement 
Agreement by which central coim- 
ty authority would construct and 
operate sewage pumping station for 
use of four of its constitutent mu¬ 
nicipalities in return for an annual 
rent was not invalid as permitting 
the t€iking of property without due 
process of law because agreement 
made no provision for disposition of 
the property at the termination of 
the agrreement, where statute ex¬ 
pressly provided for such disposi¬ 
tion. 

Pa.—Gemmill v. Calder, supra. 
Sharing of cost 

Annual payments by county sani¬ 
tary district to city sanitation au¬ 
thority of certain base amount of 
cost of sewage disposal system to be 
constructed by authority and share 
of annual operation and maintenance 
cpsts thereof under district’s con¬ 
tract with such authority for use of 
system were not violations of con¬ 
stitutional provisions prohibiting 
deprivation of private property with¬ 
out due process of law, as not re¬ 
lated to greatly exceeding value of 
services required by district, merely 
because portion of rate base was re¬ 
lated to annual amount sufficient to 
amortize proportionate part of cap¬ 
ital investment. 


Va.—^Farquhar v. Board of Sup’rs of 
Fairfax County, 82 S.B.2d 577, 196 
Va. 54. 

59. Cal.—Beck v. Ransome-Crum- 
mey Co., 184 P. 431, 42 CaLApp. 
674. 

60. XJ.S.—Collins v. City of Phoenix, 
C.C.A.Ariz., 26 P.2d 753. 

Ala.—Jasper Land Co. v. City of 
Jasper, 127 So. 210, 220 Ala. 639. 
Fla.—Whitney v. Hillsborough Coun¬ 
ty, 127 So. 486, 99 Fla. 628. 

Ga.—Cochran v. City of Thomasville, 
146 S.E. 462, 167 Ga 579. 

Mo,—^Mudd V. Wehmeyer, 19 S.W.2d 
891, 323 Mo. 704. 

Records 

(1) To show due process in local 
improvement proceeding, adoption 
of improvement ordinance in sub¬ 
stantial compliance with statute, and 
with constitution limiting assess- 

[ ment to special benefits to abutting 
property, must appear on face of 
record of proceedings of municipal 
board. 

Ala—Nashville, C. & St. L. Ry. Co. 
V, Town of Boaz, 147 So. 195, 226 
Ala 441. 

(2) The board’s minutes should 
evidence fact of preparation of roll 
or list of owners and lots assessed 
and delivery thereof to city clerk 
at least twenty days before final 
meeting fixed for hearing objections 
of individual owners to assessments, 
although roll itself need not appear 
in minutes. 

Ala—^Nashville, C. & St. L. Ry. Co. 
V. Town of Boaz, supra 

(3) That assessment for street im¬ 
provement is made public record be¬ 
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fore it is approved by commission 
does not make proceeding invalid, 
IT.S.—Collins V. City of Phcsnix, C. 

C.A.Ariz., 26 P.2d 753. 

Procedure held to afford due proce» 
Fla.—Whitney v. Hillsborough Coun¬ 
ty, 127 So. 486, 99 Fla 628—State 

V. City of Miami. 27 So.2d 112, 157 
Fla. 742. 

Ga—Cochran v. City of Thomasville, 
146 S.E. 462, 167 Ga 679. 

Ky.—^Allison v. Borders, 187 S.'W'.2d 
728, 299 Ky. 806. 

Certificate of completion 
A local improvement statute re¬ 
quiring authorities to state in cer¬ 
tificate of completion of improve¬ 
ment whether it conforms substan¬ 
tially to original ordinance is not 
unconstitutional, substantial compli¬ 
ance or performance meaning com¬ 
pliance with essential requirements. 
Ill.—^People V. Omen, 124 N.E. 860, 
290 IlL 69. 

61. Ala—^Byars v. Town of Boas, 
155 So. 383, 229 Ala 22—First Nat 
Bank of Bothan v. Fountain Motor 
Co.. 148 So. 817, 227 Ala 133— 
Nashville, C. & St, L. Ry. Co. v. 
Town of Boaz, 147 So. 195, 226 Ala 
441, 

62. N.M.—Davy v. McNeill, 240 P. 
482, 31 N.M. 7. 

62.5 Neh.—Nebraska Mid-State Rec¬ 
lamation Dist. v. Hall County, 41 
N.W.2d 397, 152 Neb, 4X0. 

63. Neb.—Wright v. Hoctor, 145 N. 

W, 704. 146 N.W. 997, 95 Neb. 34S, 
52 L.B,A.,N.S., 728, Ann.Cas.l9l5D 
967. 

64. Ill.—Price V. Elgin, 100 K.E. 
133, 257 Ill. 63. 
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provision.®^ The fact that repairs in a drainage 
district are to be paid as current expense out of 
the district funds raised generally by assessment on 
all the property in the district, and that such repairs 
will not directly benefit all the lands in the district, 
does not deny due process of law.66 Xhe method of 
applying funds raised by assessment in a municipal 
improvement district, first to the payment of inter¬ 
est coupons on all unpaid bonds, and second to the 
redemption of unpaid bonds in their order, begin¬ 
ning with the lowest number, does not take property 
without due process of law.^*^ A statute authorizing 
the combination of water and sewer systems and 
their operation as a single system is not invalid be¬ 
cause revenue from one part of the combined sys¬ 
tem may be used to pay for improvements to the 
other,and because water service may be dis¬ 
continued for failure to pay sewer charges.^^*^® 

Rebates by cofitractors. A statute forbidding re¬ 
bates or allowances by contractors for public im¬ 
provements unless the same deduction or allowance 
is made to all persons liable to the assessment, and 
making a violation a defense to property holders 
discriminated against, is not invalid as taking prop- 
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erty without due process of law.®® 

DisquaUfkafiern of officers. The interest of one 
or all of the members of a municipal body charged 
with the making or ratifying of assessments for 
public improvements arising from ownership of 
property directly affected by an improvement, does 
not create such a disqualification as to render their 
action void as denying due process and a statute 
is not ipso facto unconstitutional because it pro¬ 
vides for fees and commissions to county officers 
for services in sewer improvements, to be paid out 
of assessments on the property benefited.'^ 

Particular improvements which have been held 
public, so that statutes authorizing them arc not in¬ 
valid for want of due process if notice and oppor¬ 
tunity to be heard are given, include drainage*^^ 
and irrigation*^ of lands, the excavation of public 
waterways,*^® the establishment of levee or flood 
control districtshighway and bridge districts,*^^ 
library districts,"^® tunnel improvement districts, 
water districts^® or districts for the distribution of 
electric light, heat, and powerj® the paving®® and 
sprinkling®^ of streets, the construction and im¬ 
provement of streets and highways generally,®^ the 


65. Ill.—City of Mt. Olive v, Braje, 
7 N.E.2d 851, 366 Ill. 132. 

66 . Kan.—State v. North Topeka 
Drainage Dist. of Shawnee County, 
299 P. 637, 133 Kan. 274. 

67. Idaho.—^New First Nat. Bank v. 
liindennan, 198 P. 169, 33 Idaho 
704. 

67,5 Kan.—City of lAwrence v, 
Robb, 265 P.2d 317, 175 Kan. 496. 
Mo.—City of Maryville v. Cushman, 
249 S,W.2d 347, 368 Mo. 87. 

67.10 Kan.—City of Lawrence v. 
Robb, 265 P.2d 317, 175 Kan. 495. 

68 - La.—^Ayers Asphalt, etc., Co. v. 
Hill, 3 La.App. (Orleans) 368. 

69. Cal,—^Federal Const Co. v. Curd, 
177 P. 469, 179 CaL 489, 2 A.L,R. 
1202. 

7a Ohio.—State v. Thatcher, 176 N. 
E. 883, 124 Ohio St 64. 

7L Minn.—^Petition of Gibbs, 188 N. 

W. 1015, 152 Minn. 352. 

Mont.—^In re Valley Center Drain. 
Dist, Big Horn County, 211 P. 
218, $4 Mont 645. 

Neb.—State v. Farmers' Irr. Dist, 
217 N.W. 607, 116 Neb. 373. 

Va.—Strawberry Hill Land Corpora¬ 
tion V. Starbnek, 97 S.E. 362, 124 
Va. 71. 

12 aJ. p 1267 note 48—19 OJ. p 714 
note 8. 

72. U.S.—Fallbrook Irrigation Dist 
V. Bradley, CaL, 17 S.Ct 66, 164 
IT.S. 112, 41 LJBd. 369. 

12 €U. p 1^7 note 49. 


BstablisluneiLt of irrigation, districts 
Ariz.—In re Auxiliary Eastern Canal 
Irr. Dist, 207 P. 614, 24 Aria 163. 
Mont—State v. Board of Com'rs of 
Fergus County, 285 P. 932, 86 
Mont 595. 

N.M.—Davy v. McNeill. 240 P. 482, 
31 N.M. 7. 

73. Wash.—Seattle & L. W. Water¬ 
way Co. V. Seattle Dock Co., 77 P. 
845, 36 Wash. 503, affirmed Seattle 
Dock Co. V. Seattle & L. W. VTater- 
way Co., 25 S.Ct 789, 195 U.S. 624, 
49 L.BkL 350. 

74. U.Sw—Silvey v. Commissioners 
of Montgomery County, D.C.Ohio, 
273 F. 202—Orr v. Allen, D.C.Ohlo, 
245 F. 486, affirmed 39 S.Ct 23, 
348 U.S. 35, 63 L.Ed. 109. 

Mo.—State ox rel. Otto v. Kansas 
City, 276 S.W. 389, 310 Mo. 543. 
Tex.—3?reston v. Anderson County 
Levee Improvement Dist No. 2. 
Civ.App., 3 S.W.2d 888, error re¬ 
fused—Dallas County Levee Im¬ 
provement Dist No. 3 V. Ayers, 
Civ.App., 246 S.W. 1112. 

Power of oflLoers of district 

ConstU.S. Amend, XIV does not 
deprive the state of Ohio of the pow¬ 
er of determining whether officers of 
the conawwancy district shall be ap¬ 
pointed or elected by the people, or 
prescribing the duties to be perform¬ 
ed, nor does such amendment invali¬ 
date a tax levy, or an assessment 
lawfully made by such efficers for a 
I duly authorized improvement 
1 0.S.—Silvey v. Commissioners of 
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Montgomery County, D.C.Ohio, 273 
F. 202. 

75. U.S.—Garland Co. v. Filmer, D. 
aCal., 1 P.Supp. 8. 

Fla—Hopkins v. Special Road & 
Bridge Dist No. 4, in Brevard 
County, 74 So. 310. 73 Fla 247. 
Mo.—State at Inf. of Gentry v. 
Hughesville Special Road Dist No, 
11 of Pettis Comity. 6 aW.2d 594, 
319 Mo. 1246. 

76. Cal.—^Paios Verdes Library Dist. 
of Los Angeles County v. McClel¬ 
lan. 276 P. 699, 97 CaLApp, 769. 

77. Colo.—Milheim v. Moffat Tun¬ 
nel Improvement Dist. 211 P. 649. 
72 Colo. 268. 

78. Cal.—City of Pasadena ▼. Cham¬ 
berlain, 269 P. 630. 204 Cal. 653. 

Conn.—Rocky Hill Incorporated Dist. 
V. Hartford Rayon Corporation. 190 
A. 264, 122 Conn. 892, 

79. Neb.—Elliott v, WUle. 198 N.W. 
861. 200 N.W. 347, 112 Neb. 7«. 

18a Ala.—Alabama Traction Co. v. 

Selma Trust St Savings Bank. 104 
1 So. 517. 213 Ala. 268. 

Ga—City of Dawson v. Bolton, 143 
S.B. 119, 166 Ga. 232, 

12 C.J. p 1257 note 52. 

81- Mass.—Sears v. Boston, 53 N.E. 
138. 173 Mass. 71, 43 L.R.A. 834. 

SSL Colo.—Gillum V, Town of Rifle, 
197 P. 1017, 70 Colo. 198. 

Fla.—Whitney v, Hillsborough Coun¬ 
ty, 127 So. 486. 99 Fla. 628. 

Ga—Cochran v. City of Thomasrflle, 
146 SJBL 462» 167 Ga. m. 
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construction and operation of a restaurant for state 
employees, S 2.5 the construction of airports,hos¬ 
pitals,subways,sidewalks,^^ or sewers,the 
laying of water pipes,^^ the installation of elec¬ 
troliers and a conduit system for lighting purposes, 
the establishment of public parks,and the pur¬ 
chase of land by a municipality and construction of 
buildings thereon to be leased to private manufac¬ 
turing establishments in order to relieve unemploy¬ 
ment and promote agriculture and industry. 

The construction of approaches to a boardwalk 
along the ocean front does not impair an abutting 
owner^s constitutional rights,^® and an act requiring 
a county judge to grant a petition for the construe- 
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tion of disposal works within a village, when ap¬ 
proval by the village trustees is unreasonably with¬ 
held, does not deprive the village or its inhabitants 
of property without due proces.s.2l The organiza¬ 
tion of a drainage district after the time for the 
construction of a ditch along a railroad right of 
way does not absolve the railroad from its liability 
to a landowner for damages resulting from its fail¬ 
ure to construct the ditch on the ground that 
enforcement of such liability would deprive it 
of property without due process of law.^^ Other 
cases in which laws providing for particular im¬ 
provements and the proceedings thereunder were 
held not to deny due process of law are referred 
to in the note.^^ 


Idaho.—Lusk v. Boise City, 292 P. 
IlOa, 50 Idaho 50. 

Kan.—^Baird v. City of Wichita, 276 
p. 77, 128 Kan. 100—State v. Rauh, 
186 P. 989, 106 Elan. 196. 

K.C.—V, Board of Com’rs of 
Gates County, 129 S.E. 154, 190 N. 
C, 123 —Cameron v. State Highway 
Commission, 123 S.E. 465, 188 N. 
a 84. 

OkL—^Boeox v. Town of Bixby, 247 
P. 20, 114 Okl. 269—Edmonds v. 
Town of Haskell, 247 P. 15, 121 
Okl. 18, error dismissed 47 S.Ct. 
246, 27S U.S. 647, 71 L.Ed. 821. 
Tenn.—Jordan v. City of Cleveland, 
256 S.W. 377, 148 Tenn. 337. 

12 C.J. p 1257 notes 53, 54. 

J^erial tramo ways 

Statute authorizingr certain cities 
to designate and establish main ar¬ 
terial traffic ways and to levy spe¬ 
cial assessments for their improve¬ 
ment, are not void as denying due 
process of law. 

Kan.—Taneyhill v. Kansas City, 3 
P.2d 645, 133 Kan. 725. 

Ittclusioa of Tuidedicated strip in 
street improvement does not deny 
property owners due process of law, 
since the strip may be acquired be¬ 
fore any assessment is imposed, and 
if, because of failure to acquire it, 
property is subjected to an invalid 
assessment, the owner has a legal 
remedy under the statute and the 
general miles df law. 

Cal.—Rice v. Hanrahan Co., 293 P. 
67, 210 Cal. 625. 

Placing county roads under control 
of state highway commission 
Act of state in placing public roads 
within a county and road district 
under control and management of 
state highway department, although 
roads were constructed by funds 
raised by local taxation and by issu¬ 
ance of bonds, which were still out- 
st^ding, was not a taking of coun- 
tir or t'oad district's property with- 
put due process of law. 

Kdbblns V. Limestone County, 
268 S.Wl 91S^ 114 Tex. 345, answers 


to certified questions conformed to, 
Civ.App., 272 S.W. 526. 

Culverts necessary to complete street 
Construction of culvert indispen¬ 
sable to completed street and assess¬ 
ment of cost against property own¬ 
ers did not violate due process of 
law, although the ordinance provid¬ 
ing for the construction of the 
street did not expressly provide for 
culverts. 

Ky.—City of Hazard v. Adams, 17 
S.W.2d 703, 229 Ky. 598. 

Removal of trees 

The removal of trees from a high¬ 
way in the course of improving the 
highway did not deprive an abut¬ 
ting owner of property without due 
process, where neither the trees nor 
the highway belonged to him or his 
predecessors. 

Iowa.—Rabiner v. Humboldt Coun¬ 
ty, 278 N.W. 612. 

Trimming hedges 

Laws requiring hedges along a 
highway to be trimmed by abutting 
owners, and providing that, if an 
owner fails to trim a hedge after 
notice, the road overseer may do so 
and charge the cost against the abut¬ 
ting owner do not take property 
without due process of law. 

Kan.—Chaput v. Demars, 243 P. 311, 
120 Kan. 273, rehearing denied 244 
P. 1042, 120 Kan. 612. 

Tumishing wagons and teams for 
work 

Statute requiring persons to fur¬ 
nish wagons and teams for service 
on county roads does not violate the 
constitutional provision that no per¬ 
son shall be deprived of property 
but by the law of the land. 

Tenn.—Williams v*. State, 293 S.W. 

757, 155 Tenn. 364. 

82.5 S.C.—Caldwell v. McMillan, 77 
S.E. 2d 79’8, 224 S.C. 150. 

82.10 N.C.—^Turner v. City of Reids- 
ville, 29 S.B.M 211, 224' N.C. 42. 
82.15 Nev.—Cauble Vw Beiemer, 177 
P.2d 677, 64 Nev. 77. , 

83. Mass.—^Prince v. Crocker, 4^ N. 
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E. 446, 166 Mass. 347, 32 LRA- 
610. 

Mo.—State ex rel. Alton R. Co. v. 
Public Service Commission, 70 S. 
W.2d 61, 334 Mo. 1001. 

84. Okl.—Shultise v. Taloga, 140 P. 
1190, 42 Okl. 65. 

12 C.J. p 1257 note 56. 

85. Mass.—Carson v. Brockton Sew^ 
erage Comrs., 56 N.R 1, 175 Masa 
242, 48 L.R.A. 277, affirmed 21 S.Ct 
860, 182 U.S. 398, 45 L.Ed. 1151. 

Acquiring property outside district 
The act authorizing incorporation 
of sewer districts is not unconstitu¬ 
tional as depriving persons of prop¬ 
erty without due process of law be¬ 
cause it permits district board to ac¬ 
quire property outside district for 
outlets, etc., as board must purchase 
such property by ordinary contract 
or acquire it through condemnation 
on payment therefor. 

Mo.—State ex rel. Jones v. Nolle, 
165 S.W.2d 632, 350 Mo. 271. 

86. Minn.—State v. Robert P. liewis 
Co., 85 N.W. 207, 86 N.W. 611, 82 
Minn. 390, 53 L.R.A. 421. 

87. Cal.—Park v. Pacific Pire Ex¬ 
tinguisher Co., 173 P. 616, 37 Cal. 
App. 112. 

88 . R.L—^In re Opinion of the Jus¬ 
tices, 83 A. 3, 54 R.L 191. 

89. Miss.—^Albritton v. City of Wi¬ 
nona, 178 So. 799, appeal dismissed 
Allbritton v. City of Winona, Mis¬ 
sissippi. 58 S:Ct. 766. 303 U.S. 627, 
82 L.Ed. 1088. 

90 . N.J.—Willets v. Borough of Sea 
Girt, 160 A- 777, 8 N.J.Misc. 479, 
followed In 151 A- 91,0, 8 N.J.Misc. 
536. 

91. N.T.—Jordan v. Smith, 242 N. 
Y.S. 142. 137 Misc. 341, affirmed 
173 N.E. 877, 254 N.T. 585. 

92. Mo.—^Boggs V. Missouri-Khnsas- 
Texas R. Co., App., 50 S.W.Sd 164, 
trausferrodL, see, 80 S.W.2d 141, 336 
Mo, 528. 

93. ]Qaw8 h^d couatitutioJial 

(1) Statute requiring sauitaiy dl*- 
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g 551^ -Assessments and Special Taxes 

a. In general 

b. Assessments according to frontage, 

position, area, or value 

a. In General 

without denying due process of law, the legislature 
may raise the amount necessary to pay for public Im¬ 
provements by a tax on all the property in a district, 
or authorize an assessment according to estimated bene¬ 
fits. The determination of the legislature as to what 
lands will be benefited and should be Included in a district 
is conclusive unless arbitrary and unreasonable. Due 
process of law is denied where an assessment is dispro¬ 
portionate to the benefits. 
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The funds necessary to pay for the land taken or 
damaged and for other costs of the improvement 
may be raised in the manner prescribed by the 
legislature under its general power of taxation,^^ 
The legislature may, without violating the due proc¬ 
ess of law clause of the constitution, itself raise, 
or authorize the titxing district to raise,the nec¬ 
essary amount by a tax levied on all the property 
in the district in the same manner in which other 
taxes are levied, or it may authorize or require the 
assessment of the whole or any part of the cost on 
the property that is supposed to be benefited by the 
improvement and in assessing benefits under 


trict to convey bridges over drain¬ 
age canal to municipality without 
cost. 

Ill.—^Rylands v. Clark, 115 N.E. 82S, 
278 Ill. 39. 

(2) Statute requiring bridge com¬ 

pany to construct pathway for pe¬ 
destrians, as required by franchise I 
under penalty for failure. | 

X'.Y.—^People v. International Bridge I 

Co., 119 N.E. 351, 223 N.T. 127, af¬ 
firmed International Bridge Co. v. 
People of State of New York, 41 
S.Ct 56, 254 U.S. 126, 65 L..Ed. 
176. 

(3) Statute authorizing town 
boards to make unincorporated vil¬ 
lages taxing districts. 

Wis.—^Paul V. Town of Greenfield, 
232 N.W. 770, 202 Wis. 257. 

(4) Ordinance requiring street 
railway company to repave its track 
zone with same material used by 
city. 

Wis.—State v. Milwaukee Electric 
By. & Light Co., 161 N.W. 745, 165 
Wis. 230. 

(5) Although motor vehicle law 
provides that road fund so created 
shall be first applied to payment of 
bonded indebtedness for construction 
of permanent highways, L.1917 p 696, 
providing for state-wide system of 
hard-^surfaced roads and for bond 
issue is not invalid as denying due 
process. 

III.—Mitchell V. Lowdem 123 N.K 
566, 288 IlL 327. 

(6) Statute making adjoining 
county jointly liable for building or 
repairing bridge did not take prop¬ 
erty without due process. 

Ill.—Stark County v. Henry County, 
158 N.E. 116, 326 IlL 635, 54 A.L.R. 
777. 

(7) Police jury, in exercising its 
discretion in proceedings as to loca¬ 
tion and building of certain roads 
out of bond issue, authorized at spe¬ 
cial election, legality of which could 
not be attacked, did not deprive tax- 
I>ayers of certain ward of property 
without due process of law, merely 
bee&use no graveled road was built 
therein. 


La.—^Williams v. Police Jury of Con¬ 
cordia Parish, 107 So. 126, 160 La. 
325. 

(8) Method of distribution of 
highway fund used by auditor gen¬ 
eral was held not to deny due proc¬ 
ess. 

Mich.—^Wayne County v. Fuller, 229 
N.W, 911, 250 Mich. 227. 

(9) Act construed as authorizing 
collection of interest on paving as¬ 
sessment from date of city's issu¬ 
ance and sale of certificates to pro¬ 
vide money to pay for the work, 
does not take property without due 
process of law, and that the act may 
be abused in putting it into opera¬ 
tion does not make It unconstitu¬ 
tional. 

La.—State ex rel. Consumers' Bis¬ 
cuit Co. V. MeShane, 96 So. 677, 153 
La. 844. 

(10) Statute permitting a school i 
board to let a contract for school 
construction by private negotiations. | 
Ill.—Smith v. Board of Ed. of Os- 

wego Community High School 
Dlst, 89 N.E.2d 893, 465 Ill. 148. 

94. U.S.—Browning v. Hooper, N.D., 
46 S.Ct 141, 269 U.S. 396, 70 

330—Missouri Pac, R. Co. v. West¬ 
ern Crawford Road Improvement 
Dlst, Ark., 45 S.Ct 31, 266 U.S. 
187, 69 L.Ed. 837. 

Ind.—Harmon v. Gephart, 90 N.E. 
890, 173 Ind. 391—State v. Marion 
County, 82 N.E. 482, 401 Ind. 442. 
N.Y.—^New York Cent. «Sb H. R. R. 
Co. V. City of Yonkers, 144 N.E. 
490, 238 N.Y. 165. 

95. Tex—^Hester & Roberts v. Don¬ 
na Irr. Dlst Hidalgo County, No. 1. 
Clv.App., 239 S.W. 992, error re¬ 
fused. 

12 C.J- p 1257 note 62. 

OonstmctLoiL of sewers 
T?he provision of the charter of 
the city of Crookston, ratified in 1906 
and amended in 1907, for the con¬ 
struction of relief sewers and the 
levy of taxes to pay therefor on the 
taxable property of sewer districts 
into which the council is authorized 
to divide the city, and not by special 
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assessments against property, is not 
invalid for want of due process. 
Minn.—In re Delinquent Polk Coun¬ 
ty Real Estate Taxes, ISO N.W. 
240, 147 Minn. 844. 

Paymsnt of preliminary expensMi 

(1) Ohio Conservancy Act S 43, 
providing for tax on assessed valiia- 
tion to pay preliminary expenses of 
conservancy district, does not vio¬ 
late U.S.Const. Amendm. 14. 

U.S.—Orr V, Allen, D.C.Ohio, 241 P. 
486, affirmed 39 S.Ct, 23, 248 U.S. 
35, 63 L.Ed. 109. 

(2) The act authorizing sewer dis¬ 
trict board to levy preliminary or¬ 
ganization taxes on lands of district 
according to extent thereof, regard¬ 
less of their value, is not unconsti¬ 
tutional as depriving taxpayers of 
their property without due process 
of law in violation of federal Con¬ 
stitution. hut is valid exercise of 
state's police power. 

Mo.—State ex rel. Jones v. Noltc, 166 
S.W.2d 632. 350 Mo. 271. 

96. U.S.—Road Improvement Dist 
No. 2 of Conway County v. Mis¬ 
souri Pac. R. Co., C.C.A.Ark., 275 
F. €00. 

Fla,—State v. Anna Maria Island 
Erosion Prevention Dist., Manatee 
County. 68 So,2d 846. 

Ind.—Harmon v. Gephart, 90 N.E:. 
890. 173 Ind. 391. 

Mass.—Essex County v. City of New- 
buryport, 150 N.E. 234, 254 Mass. 
252. 

12 O.J. p 1257 note 63. 

97. U.S.—Roberts v. Richland Irr. 
DisL. Wash.. 53 S.Ct 619, 289 U.S. 
71. 77 JUEd. 103S—Browning v. 
Hooper, Tex, 46 S,Ct 141, 219 U.S. 

i 396. 70 EEd, 380—Missouri Pac. 

R. Co. V. Western Crawford Road 
Improvement Dist, Ark,, 45 S.Ct, 
31. 266 U.S. 187. 69 EBd. 837— 
Butters v. City of Oakland, Cal,. 44 

S. Ct 62, 263 U.S. 162, 68 EEd, 328. 
Ark.—Nettles v. Hazlewood Road Im¬ 
provement Dlst No. 2 of Greene 
County. 223 S.W. 397. 144 Ark, 633. 

D.C.—U. S, V. Edmunds. 14 D.C 143. 
Pla.—^Richardson v. Hardee, 96 So, 
290, 85 Fla, 610. 
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the latter rule, it has uniformly been held that a 
statute or ordinance which directs that each tract 
he assessed in proportion to the actual enhancement 
of ks value by reason of the improvement provides 
fair basis for assessment, and is constitutional.^^ 
The legislature may direct that all lands within the 
district which, on a hearing, are found to be bene- 
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fited by the improvement shall be included ,99 or the 
legislature or subordinate legislative body may pre¬ 
scribe the territorial limits within which such assess¬ 
ments shall be levied, and its determination as to 
what lands will be benefited is conclusive and cannot 
be assailed as a denial of due process, unless arbitra¬ 
ry, capricious, or confiscatory.! In like maimer, the 


-Mirni.—Minnesota Transfer Ry. Co. I 
V. City of St. Paul, 205 N.W. 609. ! 
166 Minn. 8, modified on other 
grounds 207 NT.W. 320, 165 Minn. 8. 
Mo.—State ex rel. Ross, to Use of 
Drainage District No. 8 of Pemis- 
-cot County, v. General American 
Dife Ins. Co., 85 S.W.2d 68, 336 Mo. 
829. 

N-eb.—Nebraska Mid-State Reclama¬ 
tion Dist. T. Hall County, 41 N.W. 
2d 397, 152 Neb. 410. 

Ohio.—Laskey v. Hilty, 107 N.E.2d 
899, 91 OhioApp. 136, appeal dis¬ 
missed 106 N.E.2d 642, 158 Ohio St. 
42. 

Tex.—Moore v. Maverick County Wa¬ 
ter Control and Improvement Dist. 
No, 1, Civ.App., 162 S.W.2d 1009, 
error refused, certiorari denied 63 
act 993, 318 U.S. 790, 87 L.Ed. 
1156, 

Wash.—Poster v. Commissioners of 
Cowlitz County, 171 P. 539, 100 
Wash. 502. 

12 O.J. p 1257 note 64—44 C.J. p 489 
note 72. 

9a tr.s.— Voigt V. City of Detroit, 
Mich., 22 S.Ct 337, 184 U.S. 115, 46 
Ii.Bd. 459. 

12 C.J. p 1257 note 65. 

39 . xj.S. —^Pallbrook Irr. Dist v. 
Bradley, Cal., 17 S.Ct 56. 164 U.S. 

112, 41 L,Ed. 369. 

X. U.S.—Roberts v. Richland Irr. 
Dist, Wash., 53 S.Ct 519, 289 U. 
Si 71, 77 L.Ed. 1038—Kansas City 
Southern Ry. Co. v. Road Improve¬ 
ment Dist No. 3 of Sevier County, 
Ark.. 46 act 136. 266 U.S. 379, 69 
L.Ed- 335—^Butters v. City of Oak¬ 
land, Cal., 44 act 62, 263 U.S. 162, 
€8 L.Ed. 228—^Milheim v. MofCat 
Tunnel Improvement Dist., Colo., 
43 S.Ct, 694, 262 U.S. 710, 67 L.Ed. 
1194—Goldsmith v. George G. 
Prendergast Const. Co., Mo., 40 S. 
Ct 273, 252 U.S. 12, 64 L.Ed. 427— 
Branson t- Bush, Ark., 40 S.Ct 

113, 251 U.S. 182, 64 L.Ed. 215. 
Hydrocarbon Production Co. v. 

Valley Acres Water Dist, C.A. 
Tex., 204 P-2d 212, certiorari de¬ 
nied 74 S.Ct 44, 346 U.S. 825, 98 
L.Ed. 350—^Morton Salt Co, v. City 
of South Hutchinson, C.C.A,Kan., 
159 E.2d 897—^Paducah-Illinois R. 
Co. V. Graham, D.C.Ky., 46 F,2d 
806—^Browning v. Hooper, D.C. 
Tex., 3 P.2d 160, reversed on an¬ 
other ground 46 S.Ct 141, 269 U.S 
396, 70 L-Ed. 330—Kansas Citj 
Southern Ry. Co. v. May, Ark., 2 
F.2d 680. 


Northwestern Improvement Co. | 

V. John Day Irr. Dist., D.C.Or., j 
286 P. 294—Columbia Inv. Co. v. , 
Long Branch and Lakeside Special 
Road and Bridge Dist., D.C.Fla., 
281 F. 342. 

Ark-—^Burr v. Beaver Dam Drainage i 
Dist, 223 S.W. 362, 145 Ark. 51. 
Cal.—City of Los Angeles v. Los An¬ 
geles County Flood Control Dist, 
80 P.2d 479, 11 Cal.2d 395, affirmed 
Chesebro v. Los Angeles County 
Flood Control Dist, 59 S.Ct 622, 
306 U.S. 469, 83 L.Ed. 921—Palo 
Verde Irr. Dist. v. Seeley, 245 P. 
1092, 198 Cal. 477. 

Joint Highway Dist No. 13 v. 
Hinman, 32 P.2d 144, 220 Cal.App. 
678. 

D.C.—Philadelphia, B. & W. R. R. v, 
Hazen, 116 F.2d 543, 73 App.D.C. 
37. 

Fla.—^Bannerman v. Catts, 85 So. 336, 
80 Fla 170. 

Ind.—^Hutchins v. Incorporated Town 
of Fremont, 142 N.E. 3, 194 Ind. 74, 
Ky.—Louisville Memorial Gardens, 
Inc. V. Carpenter, 261 S.W.2d 627— 
Little V, Town of Southgate, 299 
S.W. 687, 221 Ky. 604—Louisville 
& N. R. Co. V. Southern Roads 
Co., 290 S.W. 320, 217 Ky. 576. 
La.—^Mount v. Board of Com’rs of 
Gravity Drainage Dist No. 2 of 
Tangipahoa Parish, 123 So. 643, 
168 La 969. 

Miss,—^Yazoo & M. V. R. Co. v. Board 
of Mississippi Levee Com’rs, 195 
So, 704, 188 Miss. 889, appeal dis¬ 
missed 61 S.Ct 21, 311 U.S- 607, 
85 L.Ed. 384. 

Mo.—Bridges Asphalt Go. v. Jacobs- 
meyer, 142 S.W.2d 641, 346 Mo. 
609—State ex rel. Alton R. Co. v. 
Public Service Commission, 70 S. 

W. 2d 61. 334 Mo. 1001—State ex 

rel. Alton R. Co. v. Public Service 
Commission, 70 S.W.2d 62, 334 Mo. 
985—City of St Louis v. Nicolai, 
13 S.W.2d 36, 321 Mo. 830—Haeus- 
sler Inv. Co. v. Bates, 267 S.W. 
632, 306 Mo. 392—Lansdown v. 

Kierns, 260 S.W. 88, 303 Mo. 75— 
Nichols V. Kansas City, 237 S.W. 
107, 291 Mo. 690. 

N.T.—^Valley Farms Co. of Yonkers 
V. City of Yonkers, 184 N.Y.S. 300, 
193 App.Div, 433, affirmed 132 N.E. 
887, 231 N.Y. 558. 

Okl.—^Holt V. Board of Com’rs of Ok¬ 
lahoma County, 236 P.2d 476, 205 
Okl- 178—^Armstrong v. Sewer Imp. 
Dist No. 1, Tulsa County, 199 P.2d 
1012, 201 Okl. 531, reheard 207 P. 
2d 917, 201 Okl. 531. 
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Tex.—^Anchor v. Wichita County Wa¬ 
ter Improvement Dist No. 2, 66 
S.W*.2d 657, 123 Tex, 105, answers 
conformed to, Com.App., 103 SW 
2d 135, 112 A.L.R. 70. 

12 C.J. p 1257 note 67. 

Acts of Congress fall within this 
rule. 

U.S.—Parsons v. District of Colum¬ 
bia, App.D.C., 18 S.Ct 521, 170 U. 
S. 45, 42 L.Ed. 943. 

D.C.—Wiegand v. Siddons, 41 App.D. 
C. 130—^Henderson v. MacFarland, 
S3 App.D.C. 312. 

Federal supreme court interferes 
with assessments for public improve¬ 
ments on the ground of violation of 
constitutional rights secured by 
Const Amendm. 14, only when the 
action of the state authorities is ar¬ 
bitrary or wholly unequal in opera¬ 
tion and effect 

U.S.—Goldsmith v. George G. Pren¬ 
dergast Const Co., Mo., 40 S.Ct 
273, 252 U.S. 12, 64 L.Ed. 427. 

Ownership of land 

A cemetery association is not de¬ 
prived of due process of law by a 
holding tiiat, notwithstanding sale 
of certain lots for burial purposes, it 
has title to the entire tract which is 
the subject of assessment for sewer 
construction. 

U.S.—^Mt, St Mary’s Cemetery Ass’n 
v. Mullins, Mo., 39 S.Ct 173, 248 

U. S. 501, 63 L.Ed. 383. 

Shape of district 

(1) The creation by the supervis¬ 
ors of a county, acting under LMiss. 
1914 c 176, of a road district to be 
taxed for the building of a highway 
near, and substantially parallel to, 

I the line of complainants railroad, 

I did not deprive complainant of its 
[ property without due process of law, 

‘ because the district as formed was 
i narrow in width as compared with 
its length along the proposed high¬ 
way, and included defendant’s Une 
of road throughout its length, where 
all property within the district was 
taxed equally, according to assessed 
value, for the cost of the road and 
no fraud or intentional imposition 
was charged. 

U.S.—Gulf & S. I- R, Co. V. Duck¬ 
worth, D.C.Miss., 280 F. 733, af¬ 
firmed, C.C.A-, Gulf & S. L B- Co. 

V. Ducksworth, 286 F. 645. 

(2) Where taxing district had 
saw-tooth boundaries and was irreg¬ 
ular in outline because of acute 
angles at which avenue and cro^ 
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legislature may direct that the amount to be raised 
shall be apportioned among the lands within the 
district in accordance with the benefits accruing to 
each tract as determined by viewers or commis¬ 
sioners," or it may prescribe a definite rule or basis 
for the apportionment of benefits and assessments.^ 
The assessment must, however, be imposed with 
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reference to some system of just apportionment,^ 
and assessments which are plainly arbitrary or un¬ 
reasonably discriminatory are unconstitutional.® 

Special assessments for local improvements can 
be justified only on the theory of special benefits 
accruing to the property assessed,® and due process 


streets intersected, the fact that the 
district had such saw-tooth bound¬ 
aries and was irregular in outline 
did not establish that taxing dis¬ 
trict had been laid out in such man¬ 
ner that distribution of cost of ave¬ 
nue improvement violated due proc¬ 
ess. 

2 jo.—Bridges Asphalt Co. v. Jacobs- 
meyer, 142 S.W.2d 641. 346 Mo. 609. 
laxiag district coextensive with 
comity 

The County Unit Road Law, creat¬ 
ing a taxing district coextensive 
with the boundaries of the county 
for the purposes of highway im¬ 
provement, does not violate the 
Fourteenth Amendment of the fed¬ 
eral constitution as denying to a 
property owner due pi*ocess of law. 
Ind.—Forrey v. Madison County, 126 
K.E. 673. 

2 . N.Y.—New York Cent. & H. R. R. 
Co. V. Rochester, 114 N.Y.S, 779, 
129 App.Div. 805, affltrmed 92 N.E. 
1093, 198 N.Y. 570. 

12 CJ, P 1258 note 69. 

Jliry of freeholders 
Determination of benefits by rea¬ 
son of public improvement by jury 
of freeholders constitutes due proc¬ 
ess of law. 

Mo.—In re Main Street, 198 S.W. 821. 

3. Cal.—Municipal Improvement Co. 
V. Thompson, 268 P. 956, 201 Cal. 
629. 

N.M.—Davy v. McNeill, 240 P. 482, 
31 N.M. 7. 

12 C.J, p 1258 note 70. 

4 . U.S.—Kansas City Southern Ry. 
Co. V. May, C.C.A.Ark., 2 F.2d 6S0, 

Thornton v. Road Imp. Dist No. 
1 of Clark County, Ark., C.C.A. 
Ark., 291 F. 518, appeal dismissed 
Read Imp. Dist. No. 1 of Clark 
County, AuTk-, v. Thornton, 46 S. 
Ct 12, 269 U.S. 592, 70 L.Ed. 429— 
Orr V. Allen, D.C.Ohio, 245 F. 486, 
amrrned 39 S.Ct. 23, 248 U.S. 35, 
63 L.Ed. 109, 

Cal.—^Humphreys v. City and County 
of San Francisco, 268 P. 388, 92 
Cal.App. 69. 

Ga,—Tillman v. City of Valdosta, 126 

S.E. 71, 159 Ga. 105. 

Ind.—Harmon v. Bolley, 120 N.E. 33, 
187 Ind, 511, 2 A.L.R. 609. 

Mo,—Hesse-Rix Co. v. Krug, 6 S.W. 

2d 570. 319 Mo. 880. 

N.M.—Davy v. McNeill, 240 P. 482, 
31 N.M. 7, 

Okl—SL Louis-San Frajicisoo Ry. 


Co, v. City of Tulsa, 41 P.2d 116, 
170 Okl. 39S. 

Or.—MaeVeagh v. Multnomah Coun¬ 
ty. 270 P. 502, 126 Or. 417. 

12 C.J. p 1258 note 71. 

5. U.S.—^Road Improvement Dist. 
No. 1 of Franklin County, Ark., v, 
Missouri Pac. R. Co., Ark., 47 S. 
Ct. 563, 274 U.S. 188, 71 L.Ed. 992. 

Duncan v. St John Levee & 
Drainage Dist, C.aA.Mo., 69 F.2d 
342—Carolina & N. W. Ry. Co. v. 
Town of Clover, S. C.. C.C.A.S.C., 
46 F.2d 395—Ogden Levee Dist. v. 
Kansas City Southern Ry. Co., C. 
C.A.Ark., 39 P.2d 884—Straight 
Creek Drainage Dist No. 2 of 
Jackson County, Kan., v. Chicago. 
R. I. & P. Ry. Co., aC.A.Kan., 36 
F.2d 650—City of Commerce v. 
Southern Ry, Co., D.C.Ark., 35 F. 
2d 331—Road Improvement Dist. 
No. 7 of Crittenden County, Ark., 
V. St Louis-San Francisco R, Co., 
C.C.A.Ark,, 28 P.2d 825—Oregon 
Short Line R. Co. v. Clark County 
Highway Dist, D.CIdaho, 22 F.2d 
681—Kansas City Southern Ry. Co. 
V. Ogden Levee Dist, C.C.A.Ark., 
15 P.2d 637—Connor v. Board of 
Comers of Logan County, Ohio, D, 
C-Ohio, 12 P.2d 789. 

Board of Directors of Miller 
Levee Dist No. 2 v. Prairie Pipe 
Line Co., CCA.Ark., 292 P. 474. 
certiorari denied 44 S.Ct 180, 263 

U. S. 718, 68 L.Ed. 523, and error 
dismissed 46 S.Ct 228. 267 U.S. 
573, 69 L-Ed. 794—Thornton v. 
Road Imp. Dist No. 1 of Clark 
County, Ark., C.C.A,Ark., 291 P. 
518, appeal dismissed Road Imp. 
Dist. No. 1 of Clark County, Ark., 

V. Thornton, 46 S.Ct. 12, 269 U.S. 
692, 70 L.Ed. 429—Road Improve¬ 
ment Dist No. 2 of Conway Coun¬ 
ty V. Missouri Pac. R. Co., C.C.A- 
Ark,. 275 F. 600. 

Fla,—Smith Bros. v. Williams, 126 
So, 367, 100 Fla. 642, followed In 
Smith Bros. Const Co. v. Hart, 
126 So, 373, 101 Fla, 653, affirmed 
136 So. 399, 101 Fla. 653, and fol¬ 
lowed in Hillsborough County v, 
Jeffords, 126 So. 373, 101 Pla. 654 
—Parrish v. Hillsborough County, 
123 So, 830, 98 Fla. 430, 436—Mar¬ 
tin v. Dade Muck Land Co., 116 
So, 449, 96 Fla. 530, appeal dis¬ 
missed M, B. Garris Properties v. 
Martin. 49 S.Ct 25, 278 U.S. 560, 
73 DEd. 505—^Paul Bros, v. Long 
Branch and Lakeside Special Road 
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and Bridge Dist, 92 So. 687, 83 
Pla. 706. 

Iowa.—In re Rp.*^urfnclng Fourth St, 
in City of Davenport, 211 N.W, 
375, 203 Iowa 298. 

La.—Bank of Orle.'iins v. Board of 
Corners of Fourth Jefferson Drain¬ 
age Dipt, 82 So. 7 {2, 14.1 la. 641. 

Minn.—In re Delinquent Polk Coun¬ 
ty Real Estate Taxes, 180 N.W, 
240, 147 Minn. 340. 

Mo.—Bridges Asphalt Co. v. Jacohs- 
meyer, 142 S.W.2a 641. 346 Mo. 609 
—State ex rel. Webster Groves 
Sanitary Sewer Dist v. Smith. 115 
5,W.2d 816—H^sse-Rix Co. v. 

Krug, 6 S.W.2d 570, 319 Ma 880. 

N.M.—Durand v. Middle Rio Grande 
Conservancy Dist., 123 P.2d S8@, 
46 N.M. 138. 

N.C.—Commissioners of Johnston 
County v. Lacy, 93 S.E, 482, 174 
N.C. 141, 2 A.L.R. 726. 

Okl.—City of Tul.-^a v. McCormick, 
164 P. 9S5, 63 Okl. 238. 

Or.—MaeVeagh v. Multnomah Coun¬ 
ty. 270 P. 502, 12C Or. 417. 

Tex.—Uvalde Rock Asphalt Co, v. 
Lyons, Clv.App., 289 S.W. 202. 

6. U.S.—Morton Salt Ca v. City of 
South Hutchinson, CC.A.Kan., 159 
F.2d 897—Oregon Short Line R. 
Co. V. Clark County Highway Dist, 
D.C.Idaho, 22 P.2d 681. 

Orr V. Allen, D.C,Ohlo, 245 P. 
486. affirmed 39 S.Ct. 33. 248 U.a 
35, 63 L.Ed. 109. 

Cal.—Humphreys v. City and Coun¬ 
ty of San Francisco. 268 P. 388, 
92 Cal.App. 69. 

Fla.—Utley v. City of St Petersburg, 
144 So. 68. 107 Fla. 6—Martin v. 
Dade Muck Land Co.. 116 So. 449, 
95 Fla. 530. appeal dismissed M. 
B. Garris Properties v. Martin, 49 
S.Ct 25. 278 U.S. 560. 73 L.Ed. 505. 

Idaho.—Booth v. Groves, 255 P, 638, 
43 Idaho 793. 

Mass.—Sears v. Boston Street 

Comrs., 63 N.E, 876, 173 Mass, 350. 

Mo.—^Hesse-Rlx Co. v. Krug, $ S.W. 
2d 570, 319 Mo. SSO. 

Okl.—City of Tulsa v. McCortnick. 
164 P. 985. 63 OkL 228. 

l^ands held benefited 

Idaho.—In re Camyon County Drain¬ 
age Dist No. 1. 161 P. 315, 29 
Idaho 377. 

Iowa.—Board of Sup'rs of Pottawat¬ 
tamie County V. Board of Supers of 
Harrison County. 241 N.W. 14, 214 
Iowa 655, motion denied Board of 

I Sup*r« of Harrison County v. 

1 Board of Sup'rs of Pottawattamie 
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of law is denied where the improvement district in¬ 
cludes, or assessments are levied on, lands which 
are not benefited or capable of deriving benefit from 
the improvement,'^ or where the assessments exceed, 
or are out of all proportion to, the amount of bene¬ 
fits® or value of the property,^ although it is not es¬ 
sential to the validity of an assessment that all 
persons assessed should be equally benefited.^^ So, 
it has been held that a statute authorizing owners of 
two thirds of the property abutting on a public road 
to designate the property to be assessed for the cost 
of the road, without reference to benefits or public 
necessity, is invalid as a deprivation of property 
without due process.^i 
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The rule that special assessments are levied on 
the basis of benefits to the property assessed has no 
application, however, to general ad valorem taxes 
assessed against property within a water conservan¬ 
cy district under a statute whereby the liability for 
special assessments can arise only by the volunta^ 
act of the persons affected,and where a general 
tax, to meet the obligations of an improvement dis¬ 
trict is distributed in proportion to estimated ben¬ 
efits, an exaction exceeding such benefits does not 
amount to spoliation, or constitute a plain abuse of 
power.*^® 

It has also been held that the legislature may, un¬ 
der its police power, and without denying due proc- 


County, 64 S-Ct. 47, and appeal 
dismissed Board of Supers of Har¬ 
rison County, Iowa v. Board of 
Supers of Pottawattamie County, 
Iowa, 64 S.Ct, 125, 290 U.S. 696, 
78 Lr.Ed. 623. 

Ky.—Henderson Traction Co. v. City 
of Henderson, 198 S.W. 730, 178 
Ky. 124. 

Mo.—State ex rel. Ross, to Use of 
Drainage District No. 6 of Pemi¬ 
scot County, V. Criddle, 85 S.W. 2d 
77. 336 Mo. 1229. 

N.D:—Nortliem Pac. Ry. Co. v. Sar¬ 
gent County. 174 N.W. 811, 43 N. 
D. 156. 

S.D.—^Northern Pac. Ry. Co. v. Sar¬ 
gent County, 174 N.W. 811, 43 S.D. 
156. 

7. U.S.—Duncan v, St. John Levee 
& Drainage Dist., C.C.AuMo., 69 P. 
2d 342—Carolina & N. W. Ry. Co. 
V. Town of Clover, S. C,, C.C.A.S.C., 
46 F.2d 395. 

Coblentz v. Sparks, D.C.Ohio, 35 
P.Supp. 605. 

Conn.—Rocky Hill Incorporated Dist. 
V, Hartford Rayon Corporation, 190 
A- 264, 122 Conn. 392. 

D.C.—^Allman v. District of Colum¬ 
bia, 3 App.D.C 8. 

Md.—Maryland & P. R. Co. v. Nice, 
45 A.2d 109. 185 Md. 429. 

Mass.^—Sears v. Boston Street 

Comrs-, 63 N.E. 876, 17S Mass. 350. 
Mi mi- —re Superior St., in Duluth, 
216 N.W. 318, 172 Minn. 654, cer¬ 
tiorari denied Duluth & I, R. R. 
Co. V. City of Duluth, 48 S.Ct. 821, 
276 U.S. 628, 72 L.Ed. 739. 

Okl.—City of Tulsa v. McCormick, 
164 P. 985, 63 Okl. 238. 

12 C.J. p 1258 note 68. 

Confiscatory assessment 

When plaintiff’s property was not 
enhanced in any substantial degree 
by the leaving of a street an assess¬ 
ment against it in an amount ap- 
proximaleiy eqtual to its assessed 
value is unreasonable and condsca- 
tbry. 

UiS.—Carolina Ss N. W. Ry. Co. v. 
Town of Glover. S.C1, C.G.A.S.C., 46 


Statute construed 
St.l915 § 905, authorizing assess¬ 
ments for public improvements by 
the village board “as they deem 
justly assessable to the property” is 
invalid as a violation of Const. 
Amendm. 14, since the proposed as¬ 
sessments are not in any manner 
based on benefits; and the words 
“justly assessable” cannot be con¬ 
strued as sufficient to require the 
assessment to be based on benefits. 
Wis,—^Wisconsin General Ry. v. 
Same, 193 N.W. 97, 181 Wis. 321— 
Milwaukee Electric Ry. & Light 
Co. V. Village of Shorewood, 193 
N.W. 94, 181 Wis. 312. 

8. U.S.—Ogden Levee Dist. v. Kan¬ 
sas City Southern Ry. Co., D.C. 
Ark., 39 P.2d 884—City of Com¬ 
merce V. Southern Ry. Co., C.C.A. 
Ga., 35 P.2d 331. 

Ala.—Ragsdale v. City of Florence, 
81 So. 584, 202 Ala. 642. 

Cal.—Reisch v. Regents of Univer¬ 
sity of California, 174 P. 943, 37 
Cal.App. 697. 

Colo.—People ex reL Rogers v. Let- 
ford, 79 P.2d 274, 102 Colo. 284. 
Md.—^Harlan v. Town of Bel Air, 13 
A.2d 370, 178 Md. 260. 

Zn orderixLg local improvement 
without notice, the legislature may 
not substantially exceed the actual 
benefits. 

D.C.—^District of Columbia v. Worm- 
ley, 15 App.D.C. 58, affirmed 21 S. 
Ct. 609, 181 U.S. 402, 45 L.Ed. 921. 
Fla.—Stockman v. City of Trenton, 
181 So. 383, 132 Fla. 406. 

Minn.—In re Superior St. in Duluth, 
216 N.W. 318. 172 Minn. 554, cer¬ 
tiorari denied Duluth & I. R. R. 
• Co. V, City of Duluth, 48 S.Ct. 321, 
276 U.S. 628, 72 L.Ed. 739. 

Neb.—Futscher v. City of Rule, 186 
N.W. 536, 107 Neb. 521. 

Or.—MaeVeagh v. Multnomah Coun¬ 
ty,. 270 P. 602, 126 Or. 417. 

Tenn.—City of Nashville v. Madison 
Park Land, Co.„. 293 S-W, 533, 155 
Tenn. 382. 

7ex.—^Foxworth-Galbraith Lumber 
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Co. V. Realty Trust Co., Civ.App., 
110 S.W.2d 1164, error dismissed. 
Wis.—Bekkedal v. City of Viroqua. 
196 N.W. 879, 183 Wis. 176, rehear¬ 
ing denied 197 N.W. 707, 183 Wis. 
176. 

12 C.J. p 1258 note 72—44 CJ. p 640 
note 61. 

9. Ky.—^Williams v. Wedding, 176 S 
W. 1176, 165 Ky. 361. 

10. La—City of Lafayette v. Tan¬ 
ner, 89 So. 314, 149 La 430. 

Sprinkling assessments 
Where a street bounding sprink¬ 
ling district created by ordinance, 
enacted under the statute, was not 
sprinkled, the assessment of land 
bounded in the rear by such street 
at the same rate as land not on the 
edge of the district was not taking 
of property without due process of 
law. 

La—City of Lafayette v. Tanner, 
supra 

11. Fla.—Smith Broa v. Williams, 
126 So. 367, 100 Fla 642, followed 
in Smith Bros. Const. Co. v. Hart, 
126 So. 373, 101 Fla 653, afilrmed 
136 So. 399, 101 Fla $53, and fol¬ 
lowed in Hillsborough County v. 
Jeffords, 126 So. 373, 101 Fla 654. 

12- Colo.—^People ex rel. Rogers v. 

Letford, 79 P.2d 274, 102 Colo. 284. 
Statute held valid 
The provisions of Water Conserv¬ 
ancy Act authorizing special assess¬ 
ments against individuals, municipal 
corporations, irrigation districts, 
and mutual ditch companies did not 
violate due process clauses of state 
and federal constitutions where eac^ 
individual landowner and designated 
corporation ascertained the amount 
of benefit and the extent of their 
liability in applying for water which 
they deemed necessary for their 
purposes. 

Colo.—People ex rel. Rogers v. Let- 
ford, supra. 

13. U.S.—Roberts v. Richland Irr. 

Dist., Wash.. 53 S.Ct 519. 289 UJ5. 
71, 77 L-Ed- 1038. 
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CSS of law, authorize a municipal corporation to 
charge the owner of a city lot with the cost of 
constructing a sidewalk in front of it, irrespective 
of benefits thereto that an assessment, otherwise 
legal, is not unconstitutional because, owing to its 
present particular use, the lot assessed is not ben¬ 
efited by the improvement,or because there may 
not be a present actual benefit at the time an improve¬ 
ment district is formed, where it may reasonably be 
anticipated that benefit may accrue in the future 
that a decree requiring a city to maintain dedicated 
boulevards, rather than levying special assessments 
for paving does not violate the requirement of due 
process of law;l ®*5 that the legislature, in creating 
a road district may, without denying due process, 
provide that, on dissolution of an existing district, 
the expenses and indebtedness incurred by it shall 
be a charge on its property in the new district 
that withdrawal for assessment purposes of property 
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acquired by a city after the focmatioa of flood 
control, sanitary, and drainage districts did not de¬ 
prive taxpayers?^® or bondholders^® of property with¬ 
out due process of law ; and that a stattite exempt¬ 
ing a street railway from liability for a paving 
assessment did not deny due process to tiie city,^® 
An assessment for benefits from improvements 
previously made is not for that reason invalid as 
constituting a deprivation of property without due 
process of law;^^ and it has been held that this 
is so although the amount so collected is to be used 
for other public purposes to which public funds are 
properly applicable.22 

Other cases in which particular taxes and as¬ 
sessments for public improvements were held not 
arbitrary, discriminatory, or otherwise invalid as 
taking property without due process of law are re¬ 
ferred to in the note.^® 


14. Tex-—Cain v. City of Tyler, 
Com.App., 261 S.W. 1018- 

15. U.S.—City of Orangeburg v. 

Southern Ry. Co., D.C.S.C., 55 F. 

Supp. 171, reversed on other 
grounds, C.C.A., 145 P.2d 725, cer¬ 
tiorari denied 65 S.Ct. 866, 324 TJ. 
S. 860, 89 L..Ed. 1417- 

Ga-—City of Valdosta v. Harris, 119 
S.E, 625, 156 Ga. 490. 

Md.—Silver Spring Memorial Post 

No. 2562, Veterans of Foreign 
Wars V, Montgomery County, 115 
A.2d 249. 

18. Conn.—^Rocky Hill Incorporated 
Dist. V. Hartford Rayon Corpora¬ 
tion 190 A. 264, 122 Conn. 392. 
16.5 Mich.—-Barkley v. City of De¬ 
troit, 22 N.W.2d 835, 314 Mich. 404. 

17. Ark.—Hamby v. Pittman, 213 
S.W. 765, 139 Ark. 341. 

18. Cal.—City of Inglewood v. Los 
Angeles County, 280 P. 360. 207 
cat. 697. 

18. Cal.—City of Inglewood v. Los 
Angeles County, supra. 

SO. Ga,—City of Macon v. Georgia 
Power Co., 155 S.B, 34, 171 Ga. 40- 
ai. Pla—Anderson v. City of Ocala, 
91 So. 182, 83 Fla. 344. 

44 C.J. p 497 note 65. 

22. U.S.—^Wagner v. Leser, Md., 36 
S.Ct 66, 239 U.S. 207, 217, 60 L. 
Ed. 230. 

23. Taxes azLd assessmeoLts held 
valid 

<1> Statute for levee tax purposes, 
dividing railroads into classes de¬ 
pendent on mileage within the dis¬ 
trict was held hot to violate U.S. 
Const Ajnendm- 14. 

U.S.—Columbus & G. Ry. Co. v. Mil¬ 
ler* Miss., 51 S.Ct 392, 283 U.S. 
96, 75 U^ld. 861. 

Miss.—Taxoo & M, V. R. Co. v. 
Board of Mississippi Leve6 Cotn'rn 


195 So. 704, 188 Miss. 889, appeal 
dimissed 61 S.Ct. 21, 311 U.S. 607, 
85 L,Ed. 384. 

<2) The construction of statutory 
amendments providing for payment 
of interest on benefits assessed by 
drainage districts as permitting ad¬ 
dition of interest to original assess¬ 
ed benefits of district organized at 
time when taxpayers' liability was 
limited to amount of benefits with¬ 
out interest is valid under Arkansas 
constitution and under Fourteenth 
Amendment to federal constitution. 
U.S,—Kersh Lake Drainage Dist. of 
Jefferson, Lincoln, and Desha 
Counties v. State Bank & Trust 
Co. of Wellston, Mo., C.C.A-Arfc., 
92 F.2d 783. 

(3) That blocks on opposite sides 
of street are of different depth in 
consequence of which unplatted 
ground on one side is assessable to 
a greater distance than on the other 
does not make the statute obnoxious 
to due process of law clause of 
Fourteenth Amendment. 

Elan.—^Watts v. City of Winfield, 168 
P. 319, 101 Kan, 470. 

(4> Kansas City Charter 1908 art 
8 § 3, directing that where tracts of 
land to be taxed for Improvements 
are divided into lots and blocks the 
line of the taxation or benefit dis¬ 
trict shall extend back to the middle 
line of the block, and where the 
tracts are not divided into lots or 
blocks the line shall extend back 
on© hundred fifty feet, is not in con¬ 
flict with the Fourteenth Amend¬ 
ment, or Const, art 3 5 30, as to due 
process of law. 

Mo.—^Di<dcey v. Seested, 223 S.W. 57, 
283 Ma 167. 

(5) Statute authorising drainage 
district assessments against irriga¬ 
tion ditches from which seepage 
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causes waterlogged condition of ad¬ 
jacent lands was not unconstitution¬ 
al as denying due process. 

Mont.—In re Mossmain Drainage 
Dist., 300 P. 280, 90 Mont. 1. 

(6> Assessments against property 
for benefits under official plan of 
conservancy district, based on pro¬ 
tection afforded the property, were 
valid and did not violate due process 
clause of the constitution, although 
property was classified In different 
percentages of benefit applied to 
property of different classes, where 
such method was adopted in good 
faith and was uniformly applied, 
and especially where property owner 
complaining thereof introduced no 
evidence to controvert its propriety. 
Ohia—Muskingum Watershed Con¬ 
servancy Dist. V. Ohio Power Co., 
16 N.E,2d 653, 68 Ohio App. 315. 
<7) Street improvement proceed¬ 
ings were not Invalidated for want 
of due process because coimcil re¬ 
quired lateral sewer connections at 
fifty-foot intervals necessitating ten 
connections fronting on unsubdivided 
tract whose owners had no Immedi¬ 
ate intention of subdividing. 

Cal.—St. John v. King, 29 P.2d 123, 
130 Cal.App. 356. 

(8) The acts seeking to comply 
with conditions necessary to take 
advantage of the Federal Aid High¬ 
way Act of 1944 and providing for 
designation of a system of roads to 
be known as the secondary road sys¬ 
tem are not unconstitutional as cre¬ 
ating unetiual burden on various 
classes of taxpayers in violation of 
due process of law clause of the 
Fourteenth Amendment. 

Kan.—State ex rel. Am v. State 
Commission of Revenue and Tax¬ 
ation, 181 R2d 632, 163 ICan. 240. 
<9) Misoellaneoua 

U.S.—Roberts v, Richland Irr. Dish, 
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A statute relieving' owners of uncultivated agri- process of law,23.5 but a statute providing for relief 

cultural lands within an improvement district from from maintenance taxes of marginal lands in a dis- 

payment of assessments for fifteen years without trict has been held valid.^3.1 o 
interest and requiring assessments on the cultivated 

land to make up deficiencies resulting from the relief Refund or cancellation of assessments. An 


of uncultivated lands is invalid as 


Wash.. 53 S.Ct. 519. 2S9 U.S. 71, 
77 LwEd. 1038—Durham Public 
Service Co. v. City of Durham 
N.a, 43 act. 290, 261 U.S. 149. 
67 Li.Ed. 580. 

NTorthwestem Pac. R. Co. v. 
Town of Larkspur, C.C.A-Cal., 36 
F.2d 554. 

Burlington Sav. Bank v. Clin¬ 
ton. C.g.Iowa. 106 F. 269. 

Ala.—City of Birmingham v. Alaba¬ 
ma Home Building & Loan Ass*n. 
165 So. 817. 231 Ala. 558. 

Cal.—City of Los Angeles v. Los An¬ 
geles County Flood Control Dist., 
80 P.2d 479. 11 Cal.2d 395, affirmed 
Chesebro v. Los Angeles County 
Flood Control Dist. 59 S.Ct 622. 
306 U.S. 459. 83 L.Ed. 921—Amer¬ 
ican Co, V. City of Lakeport, 32 P. 
2d 622, 220 Cal. 548—^Municipal Im¬ 
provement Co. V. Thompson, 258 
P, 955, 201 Cal. 629—Marr v. 

Southern California Gas Co., 245 
P, 178, 198 Cal. 278. 

Santa Clara Valley Land Co. v. 
Meehan, 217 P. 787, 62 CaLApp. 
631, error dismissed 44 S.Ct 452, 
264 U.S. 600, 68 L.Ed. 870. 

Fla.—Riverside Park Co. v. City of 
Titusville, 151 So. 382, 113 Fla. 
207. 

Ga.—Georgia Power Co. v. City of 
Decatur. 154 S.B. 268, 170 Ga. 699. 
Ky.—Henderson Traction Co. v. City 
of Henderson. 198 S.W. 730, 178 
Ky. 124. 

Mo.—State ex rel. Wabash Ry. Co. 
V. Public Service Commission of 
Missouri, 100 S.W.2d 522, 340 Mo. 
325, 109 A.L.R. 754 —Im re East 
Bottoms Drainage & Levee Dist, 
259 S.W. 89, 305 Mo. 577—In re 
Main Street, 198 S-W. 821. 

Nev.—McLean v. Truckee-Carson Irr. 
Dist, 245 P. 285, 49 Nev. 278—In 
re Walker River Irr. Dist. 196 P. 
327, 44 Nev. 321. 

S.C.—Town of Cheraw v. Turnage, 
191 S.E. 831, 184 S.C. 76. 

Tenn.—Reasonover v. City of Mem¬ 
phis, 39 S.W.2d 1029, 162 Tenn. 633, 
Tex.—Johnson v. Lindsay, Civ.App., 
30 S.W.2d 655, error dismissed. 

liands included or omitted 

(1) Exclusion of land, used for 
amusement park and transportation 
thereto, from taxing district, was 
not unconstitutional as denying due 
process of law. 

Conn.—State v. Sixth Taxing Dist, 
132 A. 561, 104 Conn. 192. 

(2> That property outside benefit 
district as finally fixed by commis- 
slomrs was. not assessed for benefits 


a denial of due | amendment of a 

on account of street widening was 
not proof of discrimination so as to 
invalidate assessments under due 
process clause. 

U.S.—^Wabash Ry. Co. v. City of St 
Louis, aC.A.Mo., 64 P.2d 921, cer¬ 
tiorari denied Wabash Ry. Co. v. 
City of St Louis, Mo., 54 S.Ct 88, 
290 U.S. 668, 78 L.Ed. 677. 

(3) Tax bill is not void, under due 
process clause, because of omitting 
lands from benefit district, since 
such mistake may be pleaded in re¬ 
duction of judgment. 

Mo.—Seested v. Dickey, 300 S.W. 
1088. 318 Mo. 192. 

(4) Failure to assess other abut¬ 
ting property did not render assess¬ 
ment discriminatory and violative of 
due process. 

U.S.—^Robert Noble Estate v. Boise 
City, D.aidaho. 19 P.2d 927. 

(6) Bridge and highway district 
created by voluntary cooperation of 
several counties was held not in¬ 
valid as authorizing taxation with¬ 
out due process, although district in¬ 
cluded noncontiguous lands and 
county not included in district re¬ 
ceived equal benefits with those in¬ 
cluded. 

U.S.—Garland Co. v. Filmer, D.C. 
Cal., 1 F.Supp. 8. 

(6) A taxing district laid out for 
purpose of apportioning the cost of 
a street improvement in the city did 
not violate due process because in 
some cases only part of a lot was 
included within the district. 

Mo.—Bridges Asphalt Co. v. Jacobs- 
meyer, 142 S.W.2d 641, 346 Mo. 609. 

(7) Special assessment on proper¬ 
ty of central school district by vil¬ 
lage for construction of water works 
and distribution system does not 
constitute a taking of property with¬ 
out due process of law. 

N.T.—^Board of Ed, of Central School 
Dist. No, 2 of Town of Alexander 
V. Village of Alexander, 92 N.T.S. 
2d 471, 197 Misc. 814. ' 

(8) Where in crossing elimination 
project, railroad tracks were re¬ 
located on right of way of taxpay¬ 
er’s lessor and were elevated above 
former grade by construction of solid 
embankment between streets to be 
crossed and steel and concrete bridg¬ 
es over the streets, tangible proper¬ 
ty in the grade crossing elimination 
structures was subject to special 
franchise assessment. 

N.T.—People ex reL New York Cent. 
R. Co. V. Graves, 21 N.Y.S.2d 221, 
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statute providing for the cancella- 

260 App.Div. 227, appeal denied 22 
N.Y.S.2d 536, 260 App.Div. 828, af¬ 
firmed 35 N.E.2d 929, 286 N.T. 680. 
Zncidental expenses 

Property is not taken without due 
process by statute authorizing as¬ 
sessment of incidental expenses of 
special street improvement 
Miss.—Swayne v. City of Hatties¬ 
burg, 111 So. 818, 147 Miss. 244, 56 
Al.L.R. 926, affirmed Swayne v. 
City of Hattiesburg, Miss., 48 g 
Ct 320, 276 U.S. 599, 72 L.Ed. 724.’ 

Cost of maintaining sewer 
The imposition of the cost of 
maintaining public sewers by special 
assessments on property owners who 
have already been assessed for the 
cost of their construction, in case 
they make use of them, does not de¬ 
prive such owners of property with¬ 
out due process of law. 

U.S.—Carson v. Sewer Commission¬ 
ers of Brockton, Mass., 21 S.Ct. 
860, 182 U.S. 398, 45 L.Ed. 1151. 
N.D.—Anderson v. City of Fargo, 
250 N.W. 794, 64 N.D. 178. 

Scad tax; commutation 

A statute imposing a road tax in 
certain district on persons between 
the ages of twenty-one and twenty- 
five years, without privilege of do¬ 
ing road work in lieu thereof, under 
Crawford & Moses’ Dig. §§ 5314, 
5315, does not deprive persons of 
property without due process of law. 
Ark.—^Harper v. Brooksher, 240 S.W. 
729, 163 Ark. 480. 

failure to provide fox adjustment of 
damages 

Order directing street improve¬ 
ment under St.l911 pp 730-769, was 
not violative of the due process 
clause of the Fourteenth Amend¬ 
ment, on theory that no provision 
was made for ascertainment and ad¬ 
justment of damages occasioned to 
abutting owners by a change of the 
grade, since such statute does not 
interfere with the taxpayer’s right 
to receive compensation for damage 
to property, or to enjoin the per¬ 
formance of the contract until the 
damage is ascertained and paid. 

U.S-—Butters v. City of Oakland, 
Cal., 44 S.Ct 62, 263 U.S. 162, 68 
L.Ed. 228. 

23-5 N.M.—Durand v. Middle Bio 
Grande Conservancy Dist, 123 F. 
2d 389, 46 N.M. ,138. 

23.10 Fla.—Smithers v- North St 
Lucie River Drainage Diet, 73 So. 
2d 235., 
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tion or refund of assessments so as to give a city 
commission discretion to determine to which dis¬ 
tricts refunds should be made has been held not to 
deny due process to property owners.23.i5 

b. Assessments According to Frontage, Posi¬ 
tion, Area, or Value 

The germrat rtile Is that the legislature may, regard- 
less of benefits, levy assessments according to frontage, 
position, area, or value, in the absence of a flagrant 
abuse of power. 

In a case of i>ecuHar hardship and injustice it was 
held by the supreme court of the United States that 
an application of the front foot rule which in fact 
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resulted in the assessment of property in substan¬ 
tial excess of the benefits received by it from the 
improvement was, as to such excess, a taking of 
property without due process of law,*^ and princi¬ 
pally on the authority of this decision an assessment 
by the front foot rule without regard to benefits has 
been declared to be a taking without due process of 
law;25 but the decision above referred to and thus 
relied on has been limited by later decisions of the 
supreme court of the United States, 2 ® and it is now 
generally held that the legislature may, in its dis¬ 
cretion and without regard to actual benefits, levy 
assessments either in proportion to frontage,27 
position,28 area,2i> or value of the property which 


23.15 Mich.—^Devormer v. City Com¬ 
mission of Grand Rapids, 292 N.W. 
677, 293 Mich. 592—^Wylie v. City 
Commission of Grand Rapids, 292 
N.W. 668, 293 Mich. 571. 

Si. U.S.—^Norwood v. Baker, Ohio, 
19 S.Ct 187, 172 U.S. 269, 43 L.Ed. 
443. 

25. Mass.—Tileston v. Boston Street 
Commissioners, 65 N.B. 380, 182 
Mass. 325. 

12 C.J. p 1259 note 74. 

28. U.S.—^Prench v. Barber Asphalt 
Pav. Co., Mo., 21 S.Ct. 625. 181 

U. S. 324, 844, 45 UEd. 879. 

27. U.S.—Roberts v. Richland Irr. 
Dist, Wash., 63 S.Ct. 519, 289 U. 
a 71, 77 UEd. 1038—Hancock v. 
City of Muskogee, Okl., 39 S.Ct. 
628, 250 U.S. 454, 63 L.Ed. 1081. 

City of Commerce v. Southern 
Ry. Co., aC.A-Ga.. 35 F.2d 331— 
Oregon Short Line R, Co. v. Clark 
County Highway Dist., D.C.Idaho, 
22 P.2d 681. 

Northwestern Improvement Co. 

V. John Day Irr- Dist., D.C.Or., 286 
P. 294—Columbia Inv. Co. v. Dong 
Branch and Lakeside Special Road 
and Bridge Dist, D.C.Pla., 281 P. 
342. 

Pla.—^Walters v. City of Tampa, 101 
So. 227, 88 Pla. 177—Richardson v. 
Hardee, 96 So. 290, 85 Pla. 610. 
Ga—Etheridge v. City of Atlanta 
145 S.E. 84, 167 Ga 222—Tillman 
V. City of Valdosta, 125 S.E. 71, 
159 Ga 105—Walthour v. City of 
Atlanta 120 aE, 613, 157 Ga 24. 
Ind.—Hutchins v. Incorporated Town 
of Fremont 142 N.B. 3, 194 Ind. 74. 
Ky.—Daly v. Look, 267 S.W.2d 77— 
Louisville Memorial Gardena Inc. 
V. Carpenter, 261 S.W.2d 627—Lou¬ 
isville & N. R. Co, V. Southern 
Roads Co., 290 aw. 320, 217 Ky, 
575. 

La—^Hagmajin v. City of New Or¬ 
leans, 182 So. 763, 190 La 796— 
Boagni v. Mayor and Board of Al¬ 
dermen of City of Opelousas, 149 
So. 494, 177 La 835—New Orleans 
& N. R R. R. v. City of New Or¬ 
leans, 126 So. 673, 169 La U03— 
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Donaldson's Heirs v. City of New 
Orleans, 118 So. 134, 166 La. 1059— 
Fourmy v. Town of Franklin, 52 
So. 249, 126 La 154. 

Md.—Silver Spring Memorial Post 
No. 2662, Veterans of Foreign 
Wars V. Montgomery County, 115 
A. 2d 249—^Dinneen v. Rider, 136 A. 
754. 152 Md. 343. 

Minn.—Qvale v- City of Willmar, 25 
N.W.2d 699, 223 Minn. 51. 

Miss.—Swayne v. City of Hatties¬ 
burg, 111 So. 818, 147 Miss. 244, 
56 A.L.R. 926, affirmed Swayne v. 
City of Hattiesburg, Misa, 48 S.Ct 
320. 276 U.S. 699. 72 L.Ed. 724. 
Mo.—^Missouri Real Estate & Loan 
Co. v. Curd. 24 S.W.2d 106, 324 
Mo. 539—^Ruecking Const Co. v. 
Withnell, 191 S.W, 685, 269 Mo. 
546, affirmed Whitnell v. Ruecking 
Const Co.. 39 S.Ct 200, 249 U.S. 
63, 63 L.Ed. 479. 

N.M.—Hodges v. City of Roswell, 
247 P. 310, 81 N.M. 384—Davy v. 
McNeill, 240 P. 482, 31 N.M, 7— 
Ellis V. New Mexico Construction 
Co., 201 P. 487, 27 N.M. 312. 
Ohio.—I^skey v. Hilty, 107 N.B.2d 
899, 91 Ohio App. 136, appeal dis¬ 
missed 106 N.E.2d 642, 158 Ohio St 
42. 

Pa—City of Philadelphia v, Crew- 
Levick Co.. 122 A. 300, 278 Pa 218. 
error dismissed Crew Levick Co. v. 
City of Philadelphia 45 S.Ct 510, 
268 U.S, 676, 69 L.Bd. 1151. 

S.C.—^Atlanta & C. A. L. Ry. Co. v. 
City of Easley. 109 RR 285, 117 
S.C. 494. 

Tenn,—^Reasonover v. City of Mem¬ 
phis, 39 S,W.2d 1029, 162 Tenn. 633 
—City of Nashville v. Madison 
Park Land Co., 293 S.W, 533. 155 
Tenn. 382. 

W.Va—La Follette v. City of Fair¬ 
mont 76 S.E.2d 572—G. T. Fogle & 
Co. V. King. 61 S.E.2d 776, 132 W. 
Va 224. 

12 C-J. p 1259 note 78—44 C.J. p 663 
note 94 [a]. 

That assessment will exceed value 
of property does not render It un¬ 
constitutional. 

La—State ex rel. Ideal Savings & 
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Homestead Ass'n v. City of New 
Orleans, 173 So. 179, 186 1^. 705— 
Donaldson's Heirs v. City of New 
Orleans, 118 So. 134. 166 La 1059- 
La—Palmer v. Mayor and Board of 
Aldermen of Town of Ponchatoula, 
197 So. 697, 195 La 997. 

28. U.S.—Oregon Short Line R. Co. 
V. Clark County Highway Dist, 
D.C.Idaho, 22 F.2d 681. 

Northwestern Improvement Co. 
V. John Day Irr. Dist., D.C,Or., 286 
F. 294—Columbia Inv. Co. v. Long 
Branch and Lakeside Special Road 
and Bridge Dist,, D.CFia, 281 F. 
342. 

Pla.—Richardson v. Hardee, 96 So. 
290. 85 Fla. 510. 

29. U.S.—Roberts v. Richland Irr. 
Dist, Wash.. 53 S,Ct. 619. 289 U.S. 
71, 77 LEd- 1038. 

Oregon Short Line R. Co. v. 
Clark County Highway Dist, D.C. 
Idaho, 22 F.2d 681. 

Columbia Inv. Cb. v« Long 
Branch and Lakeside Special Road 
and Bridge Dist, D.C.Fla., 281 P. 
342. 

Cal.—Tarpey v. MoClnre, 213 P. 983, 
190 Cal. 593. 

Fla.—Walters v. City of Tampa. 101 
So. 227. 88 Fla. 177—Richardson v. 
Hardee. 96 So. 290, 85 Pla 510. 

Ind.—^Hutchins v. Incorx>orated Town 
of Fremont, 142 N.E. 3, 194 Ind. 
74. 

La.—Hagmann v. City of New Oi^ 
leans. 182 So. 753, 190 La. 796. 

Mo.—Lansdown v. Kiems, 260 S.W. 
88. 303 Mo. 75. 

N.M.—Davy v. McNeill, 240 P. 482, 
31 N.M. 7. 

Ohio,—Laskey v. Hilty. 107 N.E.2d 
899, 91 Ohio App. 136. appeal dis¬ 
missed 106 N.R2d 642, 158 Ohio St. 
42 . 

Okl.—St Louis-San Ftancisco Ry, 
Co. V. City of Tulsa, 41 P.2d 116, 
170 Okl. 398. 

Or,—Northern Pac, Ry. Co. v, John 
Day Irr. Dist. 211 P, 781, 106 Or. 
140. 

Pa.—City of Philadelphia v. Crew- 
I Levick Co., 122 A, 300, 278 Pa. 218, 
error dismissed Crew Levick Co. v. 
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§§ 661-662 CONSTITUTIONAL LAW! 


is involved in the case,^® without denying due 
process of law, provided there is no flagrant abuse 
of power.31 It has been held, however, that as¬ 
sessments which are confiscatory and out of all pro¬ 
portion to the benefits conferred violate the consti¬ 
tution, notwithstanding adherence to the front foot 
rule,and that a statute providing that unsubdivid¬ 
ed tracts of land may be divided into lots of a cer¬ 
tain frontage for the purpose of spreading assess¬ 
ments for house drains and water service pipes, and 
an ordinance based thereon subdividing such tract 
and assessing each subdivision for the purpose of 
laying -water pipes in a street in front of the prop¬ 
erty, are void as depriving the owner of property 
without due process of law.^3 

§ 662, -Notice and Opportunity to Be 

Heard 

a. Necessity 


b. Sufficiency of notice 

c. Sufficiency of opportunity for hearing 

a. Necessity 

Due process of law in levyina assessments or special 
taxes for public improvements requires notice and op. 
portunity to be heard as where proceedings are before 
an inferior tribunal and there has been no legistative de- 
termination as to the property benefited; but it is other¬ 
wise where the legislature or some body to which it 
has delegated its power has determined such fact. An 
express provision in the statute for notice and hearing 
Is not generally necessary. 

It is a general rule that, before a special tax or 
assessment can become a fixed and permanent 
charge on the property of an individual, due process 
of law requires that he must have notice of it34 
and some opportunity to contest its validity and 


City of Philadelphia, 45 S.Ct 610, 
268 U.S. 676, 69 Lr.Ed. 1161. 

12 aj. p 1269 note 77. 

Xrrlg'atioii assessment 
Oregon Irrigation Law 5 24, in 
providing that the directors of an ir^ 
rigation district shall assess the cost 
of construction and maintenance of 
the irrigation system equally on each 
acre of irrigable land in the district, 
is not unconstitutional, as depriving 
an owner of his property without 
due process of law, because it may 
be shown that some acres are bene¬ 
fited less than others. 

U.S.—Northwestern Improvement Co. 
V. John Day In*. Dist., D.C.Or., 286 
F. 294. 

Preliminary organization tax 

A statute authorizing sewer dis¬ 
trict board to levy preliminary or¬ 
ganization taxes on lands of district, 
according to extent thereof regard¬ 
less of value does not deny due proc¬ 
ess of law. 

Mo.—State ex rel. Jones v. Nolte, 165 
S.W.2d 632, 350 Mo. 271. 

30. tr.S. —Roberts v. Richland Irr. 
Dist., Wash., 63 S.Ct. 519, 289 U.S. 
71, 77 L.Ed. 103S-—Missouri Pac. 
R. Cp. V. Western Crawford Road 
Improvement Dist., Ark., 45 S.Ct. 
31, 266 U.S. XS7, 69 L.Ed. 837. 

Hydrocarbon Production Co. v. 
Valley Acres Water Dist., C.Au 
Tex., 204 P.2d 212, certiorari denied 
74 S.Ct. 44, 346 U.S. 8fi5, 98 L.Ed. 
350—Oregon Short Line R. Co, v. 
Clark County Highway Dist-, D.C. 
Idaho, 22 F,2d 681. 

Northwestern Improvement Co. 
V. John Day Irr. Dist., D.C.Or., 286 
P. 294—Columbia Inv. Co. v. Long 
Branch and Ltakeside Special Road 
and Bridge Dist., D.C.Pla., 281 F. 

daL—AHjdaelm Sugar Co. v. Orange 
m P. 809, 181 CaL 212. 


Fla.—-Walters v. City of Tampa, 101 
So. 227, 88 Fla. 177—^Richardson 
V. Hardee, 96 So. 290, 85 Fla. 510. 
Ind-—Hutchins v. Incorporated Town 
of Fremont, 142 N.E. 3, 194 Ind. 74. 
La.—^Hagmann v. City of New Or¬ 
leans, 182 So. 753, 190 La. 796— 
Hulin V. Road Dist. No. 4, Parish 
of Vermilion, 115 So. 650, 165 La. 
443. 

N.M.—In re Arch Hurley Conservan¬ 
cy Dist,, Hudson Irr. Extension, 
191 P.2d 338, 52 N.M. 34. 

Ohio.—Laskey v. Hilty. 107 N.E. 2d 
899, 91 Ohio App. 136, appeal dis¬ 
missed 106 N.E.2d 642, 168 Ohio St. 
42 . 

Pa.—City of Philadelphia v. Crew- 
Levlck Co., 122 A, 300, 278 Pa. 218, 
error dismissed Crew Levick Co. v. 
City of Philadelphia, 45 S.Ct 510, 
268 U.S. 676, 69 L-Ed. 1151. 

Tex.—Corpus Juris cited in Ball v. 

Merriman, 245 S.W. 1012, 1023. 

12 C.J. p 1259 note 76—44 C.J. p 659 
note 46 [a] (1). 

Asseesme&t held valid 

A statute providing for assessment 
of benefits for a drainage district 
according to the value of the prop¬ 
erty is not invalid as -working a 
taking of property without due proc¬ 
ess of law, merely because a land- 
owner receiving little benefit might 
be required to pay much more than a 
landowner receiving great benefit, 
since the mode of assessment is for 
the legislature. 

Ariz.—In re Bonds of Drainage Dist. 
No. 4, in and for Maricopa County 
193 P. 833, 22 Ariz. 31. 

31. U.S.—Roberts v. Richland Irr. 
Dist., Wash., 53 S.Ct 619, 289 U* 
S. 71, 77 L.Ed. 1038. 

City of Commerce v. Southern 
Ry. Co., C.C.A.Ga., 35 P.2d 331— 
Oregon Short Line R. Co. v. Clark 
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County Highway Dist, D.aidaho, 

22 F.2d 681. 

Northwestern Improvement Co. 
V. John Day Irr. Dist, D.C.Or., 286 
F. 294. 

Fla—^Richardson v. Hardee, 96 So. 
290, 85 Fla 510. 

Mo.—^Lansdown v. Kiems, 260 S.W. 
88 , 303 Mo. 76—^Ruecking Const 
Co. V. Withnell, 191 S.W. 685. 269 
Mo. 546, affirmed WMtnell v. 
Ruecking Const. Co., 39 S.Ct. 200. 
249 U.S. 63, 63 LEd. 479. 

N.M.—Durand v. Middle Rio Grande 
Conservancy Dist, 123 P.2d 389, 
46 N.M. 138. 

Tenn,—City of Nashville v. Madison 
Park Land Co., 293 S.W, 633. 155 
Tenn. 382. 

32. U.S.—City of Commerce v. 
Southern Ry. Co., C.C.A.Ga, 35 F. 
2d 33L 

Md.—^Harlan v. To-wn of Bel Air, 13 
A.2d 370, 178 Md. 260. 

33. Ill.—Chicago v. Wells, 86 N.E. 
197, 236 Ill. 129, 127 Am.S.R. 283, 

23 L.B.A.,N.S., 405. 

34. Cal.—Palo Verde Irr. Dist ▼. 
Seeley, 245 P. 1092, 198 Cat 477— 
Ferry v. Marr, 206 P. 454, 188 Cal. 
798—Ferry r. O'Brl^ 206 P. 449, 
188 Cal. 629. 

IdAho.—Oregon Short Line R. Ca r. 

Berg, 16 P.2d 373, 52 Idaho 499. 
Ind.—^ECarmon v. Bolley, 120 N.E. 33, 
187 Ind. 511, 2 A.L.R. 609, 

Iowa—^Kimball v. Board of Sup’rs of 
“ Polk County, 180 N.W. 988, 190 
Iowa 783. 

Kan.—Johnston v. City of Coffeyville, 
264 P.2d 474, 175 Kan. 357. 

Minn.—State v. District Court Thir¬ 
teenth Judicial Dist, 164 N.W* 315. 
138 Minn. 204. 

Mont—Scilley v. Bed Lodge Rose¬ 
bud Irr. Dist, 272 P. 543, 83 Mont 
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amount.®^ When an improvement district is not 
created by the legislature, and there has been no 
legislative determination that the property included 
in the district or assessed for the improvement will 
be benefited, it is unquestionable that property own¬ 
ers must have notice and an opportunity to be heard 


CONSTITUTIONAL LAW § 662 

on the question of benefits but it is equally true 
that such notice and opportunity to be heard are not 
essential when the legislature itself has determined 
what property will be benefited, or has laid down 
a fixed rule by which benefits may be determined.^” 
Where the statute does not require notice to prop- 


282—Mansur v. Poison, 125 P. 1002, 
45 Mont. 58i>. 

—New York Cent & H. R. R. Co. 
v. City of Yonkers, 144 N.E. 490, 
238 N.Y. 165, 

N,C.—Hart v. Board of Com’rs of 
Burke County, 134 S.E. 403, 192 N. 
C. 161. 

Or.^_^MaeVeagrh v. Multnomah Coun¬ 

ty, 270 P. 502, 126 Or. 417—^Drain- 
ag-e District No. 7 of Washington 
County V. Bernards, 174 P. 1167, 
89 Or. 531. 

Utah.—^Bigler v. Greenwood, 254 P.2d 
843—^Elkins v. Millard County 
Drainage Dish No. 3, 294 P. 307, 
77 Utah 303. 

—Paul V. Town of Greenfield, 
232 N.W, 770, 202 Wis. 257. 

Bass v. City of Casper, 205 P. 
1008, 28 Wyo. 387, rehearing de¬ 
nied 208 P, 439. 28 Wyo. 387. 

12 C.X P 1260 note 83—44 C.J. P 626 
note 34. 

Foreclosure of lieu 

Unless notice of proceeding to 
foreclose street assessment lien is 
given to owner of res, and oppor¬ 
tunity afforded him to defend, judg¬ 
ment for its sale would have effect 
to deprive him of his property with¬ 
out due process of law. 

Cal,—Liee v. Silva, 240 P. 1015, 197 
Cal. 864. 

35 ^ XJ.S.—Saunders v. Shaw, La., 37 
S.Ct. 638, 244 U.S. 317, 61 L.Ed. 
1163. 

Cal.—Lee v. Silva, 240 P. 1015, 197 
Cal. 364—Perry v. Marr, 206 P. 454, 
188 Cal. 798—Perry v. 0*Brien, 206 
P, 449, 188 Cal. 629. 

Ga.—City of Sandersville v. Bell, 92 
S.E. 218, 146 Ga. 737. 

Idaho.—Oregon Short Line R. Co. v. 
Berg, 16 P.2d 373, 52 Idaho 499— 
Booth V. Groves, 255 P. 638, 43 
Idaho 703. 

Ind.^EIarmon r. Bolley, 120 N.E. 33, 
187 Ind. 511, 2 A.L.R. 609. 

Iowa.—^Kimball v. Board of Supers of 
Polk County, 180 N.W. 988, 190 
Iowa 783. 

Kan.—Johnston v. City of Coffeyvllle, 
264 P.2d 474, 176 Kan. 357. 

Minn.—State v. District Court, Thir¬ 
teenth Judicial Dish, 164 N.W. 815, 
138 Minn. 204. 

Monh—Scilley v. Red Lodge-Rosebud 
Irr. Dish, 272 P. 543, 83 Monh 282 
—In ro Extension of Boundaries 
of Crow Creek Irr. Dist., 207 P. 
121, $3 Monh 293—Mansur v. Poi¬ 
son. 125 P. 1002, 45 Monh 585. 
N.Y.-^ew York Cenh & H. R, R. Co. 
V, City of Yonkers, 144 N.E. 490, 
238 N.T. ie&. 


City of Yonkers v. Yonkers R 
Co., 6 N.Y.S.2d 519, 169 Misc. 102 
affirmed 13 N.Y.S.2d 957, 257 App 
Div. 964, reargument denied 14 N 
Y.S.2d 995, 257 App.Div. 1074, af¬ 
firmed 27 N.E.2d 200. 282 N.Y. 783 
—In re Schenectady Sewer Assess¬ 
ment. 236 N.T.S. 455, 134 Misc. 810. 

N.C.—Hart v. Board of Com*rs of 
Burke County, 134 S.E. 403, 192 N. 
C. 161. 

Or.—MaeVeagh v. Multnomah Coun¬ 
ty, 270 P. 502, 126 Or. 417. 

Utah.—Elkins v. Millard County 
Drainage Dish No. 3, 294 P. 307. 
77 Utah 303—^Bigler v. Greenwood, 
254 P. 843. 

12 C,J. p 1260 note 84—44 C.J. p 626 
note 34. 

36- U.S.—^Browning v. Hooper, Tex., 
46 S.Ct. 141, 269 U.S. 396, 70 L.Ed. 
330. 

Beck V. Missouri Valley Drain¬ 
age Dish of Holt County, C.C.A. 
Mo., 46 P.2d 632, 84 A.L.R. 1089, 
certiorari denied 52 S.Ct. 7, 284 U. 
S, 618, 76 L,Ed. 527—In re Chicago. 
R, 1. & P, Ry. Co., D.aKan., 28 P. 
2d 56, affirmed, C.C.A., Straight 
Creek Drainage Dish No. 2 of Jack- 
son County, Kan. v, Chicago, R- I. 
& P. Ry. Co., 36 P.2d 650—Connor 
V. Board of Com’rs of Logan Coun¬ 
ty, D.C.Ohio, 12 P.2d 789. 

Ark.—Massey v. Arkansas Missouri 
Highway Dish, 259 aW. 3S7, 163 
Ark. 63. 

D.C.—^Wilkinson v. Dougherty, 24 P. 
2d 1007, 68 App.D.C. 81, certiorari 
denied District of Columbia v. Wil¬ 
kinson, 49 act. 10, 278 U.a 603, 73 
L.Ed. 531 —^Allman v. District of 
Columbia, 3 App.D.C. 8. 

Fla.—Lersch v. Board of Public In¬ 
struction for Orange County, 164 
So. 281—Swanson v. Therrell, 150 
So. 634, 112 Pla. 474, followed in 
Swanson v. Florida Land Holding 
Corporation, 150 So. 637, 112 Pla. 
482—^Burnett v. Greene, 144 So. 
205. 105 Fla. 35—^Lainhart v. Catts, 
76 So. 47, 78 Fla. 735, 

I Kan.—Cow Creek Valley Flood Pre¬ 
vention Ass’n V. City of Hutchin¬ 
son, 200 P.2d 299, 166 Kan. 78. 

Ky.—Board of Levee Com’rs of Ful¬ 
ton County V. Johnson, 199 S.W. 8, 
178 Ky. 287, L,R.A.1918E 202. 

I Miss.—Memphis & C. Ry. Co. v. Bul- 
len, 121 So, 826, 154 Miss. 536, af¬ 
firmed Memphis & C. Ry. Co. v. 
Pace, 51 aCh 108. 282 U.S. 241, 
75 L.E<L 315* 72 A-L-R. 1006. 

Mo,—State, on Inf. of Killam, v. Col¬ 
bert, 201 aw. 52, 273 Mo. 198- 

N-T.—Ployd-Jones v. Board of Town 
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of Oyster Bay, Nassau County, 164 
N.E. 330. 249 N.Y. 398. 

Tex.—State v. Ball, 20C S.W. 1085, 
116 Tex. 527. 

San Saba County Water Control 
and Improvement Dist. No. 1 v. 
Sutton, Oom.App.. 12 aw.2d 134, TO 
A.L.R. 1255. 

State v. Sims, Civ.App., 300 S. 
W. 246, reversed on other grounds? 
Sims V. State ex rel. Isensee, 12 
S.W.2d 640, appeal dismissed State 
of Texas ex rel. Isensee v. Sims. 
60 aCh 160, 280 U.S. 633, 74 L. 
Ed. 597. 

Wash.—Drum v. Univensity Place 
Water Dish, 258 P, 605, 144 Wash. 
685, affirmed 266 P. 1066, 147 Wash. 
699. 

12 C.J. p 1260 notes 83, 84. 

Determiiiatio& by administrative 
board 

Where the determination of the 
property to be charged with assess¬ 
ments for street Improvements and 
the benefits to accrue thereto is com¬ 
mitted to an administrative board, 
due process requires that property 
owners affected thereby shall be giv¬ 
en adequate notice and opportunity 
to be heard. 

Cal.—Flynn v. Chiappari, 215 P. 682, 
191 Cal. 139—Miller & Lux v. 
Board of Sup’rs of Madera County, 
208 P. 304, 189 Cal. 254. 

As to matter on which legislativa 
action is not conclusive^ the property 
owner, before assessment becomes 
final, is entitled to opportunity to be 
heard. 

Mo.—Mudd V. Wehmeyer, 19 S.W.2d 
891, 323 Mo. 704. 

I Assessment by district supervisors 
I Acts 1917 c 7430 S 7, authorizing 
drainage district supervisors to im¬ 
pose a tax for expense of surveys, 
assessment of benefits and damages, 
and other necessary expenses, if as¬ 
sessment is levied without notice to 
owner or opportunity to contest mer¬ 
its of tax, deprives him of property 
without due process of law. 

Fla.—Redman v. Kyle, 80 So, 300, 76 
Fla. 79. 

37- U.S.—Browning v. Hooper. Tex.. 
46 S.Ct. 141, 269 U.a 396, 70 L.Ed. 
330—^Breiholz v. Board of Sup’rs 
of Pocahontas County, Iowa, 42 S. 
Ct. 13, 267 U.a 118, 66 L.BM. 159— 
Hancock v. City of Muskogee, Okl., 
39 S.Ch 528, 260 U.a 454, 63 L.Ed. 
1081—Williams v, Eggleston. 
Conn., 18 aCt. 617, 170 U.S. 304, 
42 L.Ed, 1047—^Parsons v. District 
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erty owners of a city council meeting’ at which the 
sufficiency of protests against street improvements 
were determined, failure to give such notice does 
not deprive the owners of any constitutional rights 
especially in the absence of any request for a hear¬ 
ing.^* It has also been held that authority to re¬ 
quire property owners to construct and repair ad¬ 
joining sidewalks is referable to the police power. 
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and opportunity to he heard is not requisite to due 
process;®^ and that a statute authorizing the or¬ 
ganization of library districts does not deny due 
process to property owners because it fails to pro- 
vide an opportunity for objection to the inclusion 
of their property in the district.^® 

Notice and hearing are not required with respect 
to the levy of general or ad valorem taxes,and a 


of Columbia, D.C., 18 S.Ct. 621, 170 
TJ.S. 45, 42 L,.Ed. 943. 

Hydrocarbon Production Co. v. 
Valley Acres Water Dist., C.A.Tex., 
204 F.2d 212, certiorari denied 74 
S.Ct 44, 346 U.S. 825, 08 L.Ed. 350 
—Paducah-Illinois R. Co. v. Gra¬ 
ham, D.C.Ky., 46 F.2d 806—-Bart¬ 
lett Trust Co. V. Elliott, D.C.Mo., 
30 F.2d 700. affirmed, C.C.A., 40 
P.2d 351—Smith v. Wilson, D.C. 
Tex., 13 F.2d 1007, appeal dismiss¬ 
ed 47 S.Ct 385. 273 U.S. 388, 71 
L.Ed. 699—Connor v. Board of 
Com'rs of Lo^an County, D.C.Ohio, 
12 F.2d 789. 

Columbia Inv. Co. v. Long 
Branch and Lakeside Special Road 
and Bridge List., D.C.Fla., 281 F. 
342—^Brougham v. Kansas City, D. 
C.Mo., 263 F. 115. 

Cal.—Joint Highway Dist. No. 13 v. 
Hinman, 32 P.2d 144, 220 Cal. 578 
—Palo Verde Irr. Dist. v. Seeley, 
245 P. 1092, 198 Cal. 477—-In re 
Bonds of Orosi Public Utility Dist, 
235 P. 1004, 196 Cal. 43—Barber v. 
Galloway, 231 P. 34, 195 Cal. 1— 
Flynn v. Chiappari, 215 P. 682, 191 
Cal. 139—Tarpey v. McClure, 213 
P. 983, 190 Cal. 593—Los Angeles 
County Flood Control Dist v. 
Hamilton, 169 P. 1028, 177 Cal. 119. 

D.C.—Philadelphia, B. & W. R. R. v. 
Hazen, 116 F.2d 543, 73 App.D.C. 37 
—District of Columbia v. Worm- 
ley, 15 App.D.C. 58, affirmed 21 S. 
Ct 609, 181 U.S. 402, 45 L.Ed. 921. 

Fla.—Town of Gulfport, for Use and 
Benefit of C. J. Williamson & Co., 
V. Mendels, 174 So. 8, 127 Fla. 730 
—Lersch v. Board of Public In¬ 
struction for Orange County, 164 
So. 281, 121 Fla. 621—^Redman v. 
Kyle, 80 So. 300, 76 Fla. 79—Lain- 
hart V. Oatts, 75 So. 47, 73 Fla, 735. 

Ind.—Board of Com’rs of Wells Coun¬ 
ty V. Falk 47 N.E.2d 320, 221 Ind. 
376, 145 AL.R. 1190. 

Iowa.—Payne v. Missouri Valley 
Drainage Dist. No. 1, 272 N.W. 618, 
223 Iowa 634—Board of Sup’rs 
of Pottawattamie County v. Board 
of Supers of Harrison County, 241 
N.W. 14, 214 Iowa 655, motion de¬ 
nied Board of Sup’rs of Harrison 
County V. Board of Sup’rs of Pot¬ 
tawattamie County, 64 S.Ct. 47, and 
appeal dismissed Board of Sup’rs 
of Harrison County, Iowa v. Board 
of Sup’rs of Pottawattamie County, 


- Iowa, 54 S.Ct. 125, 290 U.S. 595, 78 
L.Ed. 523. 

Me.—Crabtree v. Ayer, 118 A. 790, 
122 Me. 18. 

Miss.—Memphis & C. Ry. Co. v. Bul- 
len, 121 So. 826, 154 Miss. 536, af¬ 
firmed Memphis & C. Ry. Co. v. 
Pace, 61 S.Ct. 108, 282 U.S. 241, 
75 L.Ed. 315, 72 A.L.R. 1096— 

Swayne v. City of Hattiesburg, 111 
So. 818, 147 Miss. 244, 56 A.L.R. 
926, affirmed Swayne v. City of 
Hattiesburg, Miss., 48 S.Ct. 320, 
276 U.S. 599, 72 L.Ed. 724. 

Mo.—^Wiget V. City of St. Louis, 85 
S.W.2d 1038, 337 Mo. 799, 100 A.L. 

R. 1284—Mudd v, Wehmeyer, 19 

S. W.2d 891, 323 Mo. 704—Rauch v. 
Himmelberger, 264 S.W. 65$, 305 
Mo. 70. 

N.Y.—^Kraushaar v. Zion, 94 N.T.S.2d 
449, 196 Misc. 437. 

Okl.—^Harrington v. City of Tulsa, 39 
P.2d 120, 170 Okl. 20. 

I S.C.—Evans v. Beattie, 135 S.B. 538, 
137 S.C. 496—Atlanta & C. A. L. 
Ry. Co. V. City of Easley, 109 S.E. 
285, 117 S.C. 494. 

Tex.—Brazos River Conservation and 
Reclamation Dist. v. McCraw, 91 
S.W.2d 665, 126 Tex. 506—State v. 
Ball. 296 S.W. 1085, 116 Tex. 527. 

Cain V. Tyler, Com.App., 261 S.W. 
1018. 

Western Union Telegraph Co. v. 
Wichita County Water Improve¬ 
ment Dist. No. 1, Civ.App., 19 S.W. 
2d 186, affirmed, Com.App., 30 S. 
W.2d 301. 

Wash.—Drum v. University Place 
Water Dist., 258 P. 505, 144 Wash. 
585, affirmed 266 P. 1056, 147 Wash. 
699. 

W.Va,—^La Follette v. City of Fair¬ 
mont, 76 S.E.2d 572—G. T. Fogle 
& Co. V. King, 51 S.E.2d 776, 132 
W.Va. 224. 

Wis.—^Paul V. Town of Greenfield, 
232 N.W. 770, 202 Wis. 257. 

44 C.J. p 625 note 3L 

Xn other words 

(1) Where the official body estab¬ 
lishing an improvement district acts 
in a legislative capacity, and not in 
a judicial or administrative capacity, 
notice is not required. 

Mo.—^Haeussler Inv. Co. v. Bates, 267 
S.W. 632, 306 Mo. 392. 

(2) St. Louis Charter art 6 § 22, 
in general terms, without limitation 
and restriction, grants power to mu¬ 
nicipal assembly of St Louis to lay I 
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I off sewer districts, and fact that 
movement therefor must originate 
within board of public improvements 
does not make its act the less legis¬ 
lative. 

Mo.—Haeussler Inv. Co. v. Bates 
supra. . ' 

There is wide dififerenc© between a 
special tax or assessment for local 
improvements prescribed by the leg¬ 
islative body, having full authority 
over the subject and one dependent 
on the judgment and actions of bod¬ 
ies or instrumentalities acting un¬ 
der delegated powers. 

XJ.S.—Parsons v. District of Colum¬ 
bia, D.C., 18 S.Ct. 521, 170 U.a 45, 
42 L.Ed. 943. 

Fla.—^Redman v. Kyle, 80 So. 300, 76 
Fla. 79—Lainhart ▼. Catts, 75 So 
47, 73 Fla. 735. 

When legislature by bonad- 

aries of irrigatioo. district finds that 
all property therein is benefited, 
property owners are not entitled to 
hearing before assessment. 

Cal.—Palo Verde Irr. Dist. ▼. Seeley, 
245 P. 1092, 198 Cal. 477. 
“legislative act” 

The charter of the city of St. Lou¬ 
is, adopted by vote of the people un¬ 
der authority of the constitution of 
Missouri, is in effect a “legislative 
act,” within the principle that, when 
an assessment is made in accordance 
with a fixed rule adopted by a legis¬ 
lative act. opportunity to be heard in 
advance on question of amount and 
extent of assessment and benefits is 
not essential to due process. 

U.S.—^Withnell v. Ruecking Const 
Co„ Mo., 39 S.Ct. 200, 249 U.S. 63, 
63 L.Ed. 479. 

Wlien assessments are fixed on 
area basis, involving merely a math¬ 
ematical computation, no notice or 
hearing is required. 

U.S.—^Hancock v. City of Muskogee, 
Okl., 39 S.Ct. 628. 250 U.a 454. 63 
L.Ed. 1081. 

N.M.—Davy v. McNeill, 240 P. 482, 
31 N.M. 7. 

38. Mo.—City Trust Co. t. Crockett, 
274 S.W. 802, 309 Mo. 683. 

39. Tex.—Cain v. City of Tyler, 
Com.App., 261 S.W. 1018. 

40. Cal.—^Palos Verdes Library 

of Los Angeles County v. McClel¬ 
lan, 276 P. 600, 97 Cal.App. 769. 

41. U.S.— ^Pacific Gas & Electric Co. 
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Statute investing improvement districts with power 
to impose general ad valorem taxes within munici" 
palities uniting in the formation of such districts 
does not deny due process of law because of failure 
to provide a hearing for landowners on the ques¬ 
tion of benefits, the taxes so authorized not being in 
the nature of assessments for benefits.^ 2 jf 
right to notice and opportunity to be heard is not 
afforded, the proceedings may be enjoined, and the 
fact that an assessment has been in fact fairly ap¬ 
portioned does not cure the invalidity of a statute 
which does not provide for notice and an opportuni¬ 
ty to be heard,^^ 

In some cases statutes providing for the levy of 
assessments have been held void for want of ex¬ 
press requirements of notice and opportunity for 
hearing but the established general rule is that 
a statute is not invalid for want of express provi¬ 
sion for notice and hearing if adequate provision 
for such is otherwise made, as by the general law, 
or where such a provision is necessarily implied.^® 
So, the want of a provision for notice and a hear- 


CONSTITUTIONAL LAW § 662 

ing in an amendatory statute does not invalidate an 
assessment when such provision is made in the orig¬ 
inal statute.^ 

The opportunity given to property owners to ob¬ 
ject to assessments is due process, ami if, after no¬ 
tice, they fail to appear and make objections, or 
to bring suit to correct or set aside the assessments, 
they waive irregularities therein.^^ 

Confracls. A statute which provides an exclusive 
procedure for the determination of the validity of 
proceedings for letting of contracts for improve¬ 
ments by a hearing after notice by an administrative 
body in which property owners may present evidence 
and by judicial review does not violate requirement 
of due proccss.*^^-^ 

Notice to county. A statute requiring the audit 
and allowance of claims in pending judicial ditch 
proceedings without notice to the county is not un¬ 
constitutional as denying due process of law but 
a statute which authorizes such audit and allowance, 
without notice to the county, in ditch proceedings 
which have been dismissed is unconstitutional.^^ 


r. Sacramento Municipal Utility 
DIst., C.C.A.Cal.. 92 F.2d 365, cer¬ 
tiorari denied 58 S.Ct 610, 303 U. 
S. 640, 82 L.Ed. 1100. 

CaL—American Co. v. City of Lake- 
port, 32 P.2d 622, 220 Cal. 548. 

Miss.—Bank of Commerce & Trust 
Co. V. Commissioners of Talla¬ 
hatchie Drainage Dist. No. 1, 128 
So. 91, 167 Miss. 336. 

S.C.—Corpus Juris Secniidmu quoted 
tBL Smith V. Robertson, 41 S.E.2d 
631, 640. 210 S.C. 99. 

Wis.—Paul V. Town of Greenfield, 
232 N.W, 770, 202 Wis. 257. 

of annual taxes 

Wash.—Snohomish County v. An¬ 
drews, 257 P. 861, 144 Wash. 320. 

Xievy for payment of district bonds 

Levy to be made under statute on 
realty and personalty within joint 
highway district for payment of 
bonds was held “tax,” not “assess¬ 
ment for benefits,” so that failure to 
provide for notice and opportunity to 
be heard on benefits was not viola¬ 
tive of due process. 

Cal.—Joint Highway Dist. No. 13 v. 
Hinman, 32 P.2d 144, 220 Cal. 678. 

levy to meet deficiency in fund 

Where street improvements could 
be made by use of ordinary funds 
derived from general taxation with¬ 
out notice and hearing as to individ¬ 
ual benefits, deficiency in fund raised 
by local assessment could be met by 
general ta x a t ion without notice and 
hearing. 

Cal.—^American Co. v. City of Lake- 
port. 32 P.2d 622, 220 Cal. 648. 

’lAi S.G.— Corpus Juris Secundum 


quoted in Smith v. Robertson, 41 S. 
E.2d 631. 640, 210 S.C. 99. 

Utah.—Lehi City v. Meiling, 48 P.2d 
530, 87 Utah 237. 

43- U.S.—Connor v. Board of Comers 
of Logan County, Ohio, D.C.Ohio, 

12 P,2d 789. 

Murdock v. Cincinnati, C.C.Ohio, 
39 P. 891. 

Ky.—Board of Levee Com’rs of Pul¬ 
ton County V. Johnson, 199 S.W. 8, 
178 Ky. 287, L.R.A.1918B 202. 

44. N.T.—Stuart v. Palmer, 74 N.Y. 
183, 30 Am.R. 289. 

45. Ill.—^Dewell v. Sny Island Levee 
Drain. Dist Comrs., 83 N.E. 811, 
232 Ill. 215. 

Iowa—Beebe v. Magoun, 97 N.W. 

986, 122 Iowa 94, 101 Am.S.R. 259. 
44 C.J. p 625 notes 24, 26. 

46. U.S.—Paulsen v. Portland, Or., 

13 S,Ct 750. 149 U.S. 30, 37 DEd- 
637. 

Ga—City of Sandersville v. Bell, 92 
S.E. 218, 146 Ga 737. 

Kan,—Cow Creek Valley Flood Pre¬ 
vention Ass'n V. City of Hutchin¬ 
son. 200 P.2d 299, 166 Kan. 78. 
Wis.—^Armory Realty Co. v. Olsen, 
246 N.W. 513, 210 Wis. 2S1. 

12 C.J. P 1261 note 88—44 C.J. p 624 
note 21. 

Pxovisiou in ordinance 

(1) A statute granting power to a 
municipality to make assessments 
for municipal improvements is not 
invalid for failure to provide for 
notice, where such provision is made 
by the ordinance under which the 
municipality is exercising its power. 
Fla—City of Sarasota v. Johnson, 
167 So. 361, 123 Pia. 501, 
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(2) Gainesville ordinance provi¬ 
sions for notice and protest of tax 
.assessments is not invalid as deny¬ 
ing due process because based on 
Gainesville charter which did not 
provide for notice and hearing before 
assessment became absolute lien 
against taxpayer. 

Ga—Simmons v. Newton, 174 aE. 
703. 178 Ga 806. 

47- Ark—^Massey v. Arkansas & 
Missouri Highway Dist. in Pulaski 
County. 259 S.W. 387, 163 Ark. 63. 
4fi- U.S.—Campbell v. City of Olney, 
Tex,, 43 act 659, 262 U.a 352, 67 
L.Ed, 1021. 

Ark.—Port is v. Ballard, 1 aw.2d 1, 
175 Ark. 834. 

Minn.—Minnesota Transfer Ry. Co. 
V. City of St Paul, 205 “S.W. 609. 
165 Minn. 8, modified on other 
grounds 207 N.'W. 320. 165 Minn. 8. 
N.Y.—Chilcott ▼. Buffalo. 7 N.T.S. 
638. 

Grossly exce^va a^essmeut of 

abutting property for pavement did 
not amount to taking of property 
without due process of law, where 
proper notice of making of assess¬ 
ment was given as provided by stat¬ 
ute. 

Iowa—'Lytle v. Sioux CUy, 200 N.W. 
416, 198 Iowa 848. 

48.5 Mo.—Baxter v. Land Const Co., 
206 S.W,2d 325, 357 Mo. 58. 

49. Minn,—Kalman v. Grant County, 
209 N.W. 638. 167 Minn. 458—State 
V. Hansen. 167 N.W. 114. 140 Minn. 
28. 

50. Minn.—^Kalman v. Grant County. 
209 N.W. 638, 167 Minn. 458—In 
ra'Judicial Ditch Proceedings No. 
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b. Sufficiency of Notice 

The pequirement of due process Is satisfied if notice 
is given at any time before the assessment becomes a 
charge on the property, if otherwise sufficient and in com¬ 
pliance with the statute. Notice by publication, posting, 
or mailing may be authorized. 
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The constitutional requirement of due process is 
satisfied by provision for reasonable notice at any 
stage of the proceedings before the tax or assess¬ 
ment becomes an absolute and final charge on the 
property,®! and it is not necessary that the owner 


4, Murray County, 179 N.W. 569, 
147 Minn. 24—In re Opening Alley 
in Whitney & Smith's Addition, 
164 N.W. 983, 138 Minn. 271, Ann. 
Cas.l918E 835. 

51. U.S.—Mt. St. Mary's Cemetery 
Ass'n V. Mullins, Mo., 39 S.Ct. 173, 
248 U.S. 501, 63 L.Ed. 383. 

Ala.—^Hamrick v. Town of Albert¬ 
ville, 122 So. 448, 219 Ala. 465, 

Cal.—Los Angeles County v. Hunt, 
247 P. 897, 198 Cal. 753. 

D.C.—Johnson & Wimsatt v. Hazen, 
99 P.2d 384, 69 App.D.C. 151. 

Pla.—City of New Smyrna v. Cer¬ 
tain Lands upon which Special As¬ 
sessments are Delinquent, 176 So. 
57, 128 Pla. 543—Escott v. City of 
Miami, 144 So. 397, 107 Pla. 273. 
Idaho.—Oregon Short Line R. Co. v. 

Berg. 16 P.2d 373, 52 Idaho 499. 
Iowa.—Chicago & N. W. Ry. Co. v. 
Board of Sup’rs of Hamilton Coun¬ 
ty, 162 N.W. 868, 182 Iowa 60, 
modified on another ground 165 N. 
W. 390, 182 Iowa 60. 

Minn.—^In re Delinquent Polk County 
Real Estate Taxes, 180 N.W. 240, 
147 Minn. 344. 

Mo.—Mudd v. Wehmeyer, 19 S.W.2d 
891, 323 Mo. 704. 

Neb.—^Nebraska Mid-State Reclama¬ 
tion Dist. V. Hall County, 41 N.W. 
2d 397, 152 Neb. 410—Burgess- 
Nash Bldg. Co. v. City of Omaha, 
219 N.W. 394, 116 Neb. 862. 

N-M.—Gutierrez v. Middle Rio 
Grande Conservancy Dist., 282 P. 
1, 34 N,M. 346, 70 A.L.R. 1261, cer¬ 
tiorari denied 50 S.Ct. 168, 280 U.S. 
610, 74 L.Ed. 653. 

N.C.—Gunter v. Town of Sanford, 120 
S.E. 41, 186 N.C. 452. 

Okl.^—City of Tulsa v, Weston, 229 
P. 108, 102 Okl. 222. 

Or.—Latourette v. County Court of 
Clackamas County, 281 P. 182, 131 
Or. 168—Smith v. Hurlburt, 217 P. 
1093, 108 Or. 690. 

S-D.—State v. Risty, 213 N.W. 952, 61 
S.D. 336. 

Utah.—^Elkins v. Millard County 
Drainage Dish No. 3, 294 P. 307, 77 
Utah 303. 

Wash,—^Poster v. Commissioners of 
Cowlitz County, 171 P, 539, 100 
Wash. 502. 

Wyo.—Bass v. City of Casper, 208 P. 

439, 28 Wyo. 387. 

12 C.J, p 1261 note 89. 

Test of snfSeiency 

(1> In passing on the sufficiency 
of a notice to property owners of an 
assessment of benefits to constitute 
due process of law, an act is tested 
by a consideration of the shortest 
tlmje ttndea? which tho notice could 


be given pursuant to the require¬ 
ments. 

Ark.—^House v. Road Improvement 
Dist. No. 2, Conway County, 251 
S.W. 12, 158 Ark. 330, error dis¬ 
missed House V. Road Improve¬ 
ment Dist. No. 2 of Conway Coun¬ 
ty, 45 S.Ct 60, 266 U.S. 175, 69 L. 
Ed. 229. 

(2) In judging what is due proc¬ 
ess of law, respect must be had to 
the cause and object of the taking, 
whether under the taxing power, the 
power of eminent domain, or the 
power of assessment for local im¬ 
provements, or none of these, and if 
found to be suitable or admissible 
in the special case, it will be ad¬ 
judged to be due process of law, but 
if found to be arbitrary, oppressive, 
and unjust, it may be declared to be 
not due process of law. 

U.S.—Davidson v. New Orleans, La., 
96 U.S. 97, 24 L.Ed. 616. 

Cal.—People v. Skinner, 110 P.2d 41, 
reheard 115 P.2d 488, 18 Cal.2d 349, 
149 A.L.R. 299—Wulzen v. Board 
of Sup'rs of City and County of 
San Francisco, 35 P. 353, 101 Cal. 
15. 40 Am.S.R. 17—Lent v. Tilson, 
14 P. 71, 72 Cal. 404, affirmed 11 
S.Ct 855, 140 U.S. 316, 35 L.Ed. 419. 
ILiberal cozistraction 

Where a clear statutory require¬ 
ment is omitted from the initial reso¬ 
lution or process which is the means 
of imparting notice of proceedings, 
the rule of liberal construction must 
yield to the constitutional guaranty 
of due process of law. 

Cal.—Beck v. Ransome-Crummey Co., 
184 P. 431, 42 Cal.App. 674. 
isrotice is sufELcieirt if fairly appris¬ 
ing landowners of what is proposed 
and affording reasonable opportunity 
to be heard, 

U.S.—Chicago, M., St P. & P. R. Co. 
V, Risty, S.D., 48 S.Ct. 396, 276 
U.S. 667, 72 L.Ed. 703. 

Reasonable notice to affected tax¬ 
payers of special assessment for 
levee district, not described nor fixed 
by legislature, must fix time and 
place for hearing on amount whether 
land is benefited, and whether tax 
shall be uniform or be graded ac¬ 
cording to value of the land. 

Ky.—Board of Levee Com'rs of Ful¬ 
ton County v, Johnson, 199 S.W. 8, 
178 Ky. 287, L.R.A.1918E 202. 

XTotice of formation of district 
Statute relating to assessments of 
drainage districts having their out¬ 
let through another drainage district 
to defray the cost of cleaning the 
outlet ditch was not invalid, as de- 
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lying district of his property without 
due process of law, such propertv 
owner, under statute, having receiv¬ 
ed notice of the formation of th® 
district and of classification of lands 
Iowa—Board of Trustees of Monona- 
Harnson Drainage Dist No, l v 
Board of Supers of Monona County 
19 N.W,2d 196, 236 Iowa 690 apl 
peal dismissed 66 S.Ct 338, 326 U. 
S. 694, 90 L.Ed. 409—Board of 
Trustees of Monona-Harrison 
I>rainage Dist No. 1 in Monona 
and Harrison Counties v. Board of 
Sup'rs of Monona County, Iowa, 
5 N.W. 2d 189, 232 Iowa 1098— 
Board of Trustees of Monona-Har¬ 
rison Drainage Dist No. 1 v. Board 
of Sup'rs of Woodbury and Monona 
Counties, 197 N.W. 82, 198 lowa 
117. 


Plat or survey 

In park Improvement proceedings 
under the El well Law as amended. 
Gen.Stl913, G6n.StSuppl.1917 § 15$6 
et seq, notice to property owners 
under $ 2, referring to plan showing 
with reasonable certainty the nature 
and location-^ of the proposed im¬ 
provement. and an estimate of its 
cost which plan and estimate were 
on file, constituted due process of 
law although there was no plat or 
survey. 

Minn.—^In re Improvement of Lake 
of the Isles Park, 188 N.W. 64, 162 
Minn. 29. 


Notice of duplicate petitions 

Ohio Conservancy Act §S 3, 5, were- 
held not to deny due process of law, 
although not providing for notice of 
duplicate petitions filed after notice 
of the filing of the main petition. 
U.S.—Orr V. Allen, D.C.Ohio, 245 F. 
486, affirmed 39 S.Ct. 23, 248 U.S. 
35, 63 L.Bd. 109. 

Piling of assessment roll 
Absence of requirement that copies 
of the assessment roll, to be filed in 
state engineer’s ofiice, be filed In 
each county of the district, does not 
constitute failure of due process. 

Cal.—Tarpey v. McClure, 213 P. 983, 
190 Cal, 593. 

Notice or provision therefor held 
sufificient 

U.S.—^Mt. St. Mary’s Cemetery Ass’n 
V. Mullins, Mo., 89 S.CL 1T3, 248 U. 
S, 501, 63 L.Ed. 383. 

Robert Noble Estate v. Boise- 
City, D.aidaho, 19 F.2d 927. 

Garland Co. v. Filmer, DCCaL, 
1 F.Supp. 8. 

Chicago, R. I. & P. By. Co. v. 
Risty, D.C.S.D., ■ 282 F. 364. afBlntt^ 
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should have notice of every stage of the proceed¬ 
ings.®® Notice of a hearing on preliminary mat¬ 
ters, or matters not involving a determination as to 
the validity of an assessment,including the de¬ 
termination as to the necessity or wisdom of the 
improvement and whether it should be undertak- 
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en,^^ is not necessary in order to constitute due 
process of law; nor is it necessary to give notice 
of a city’s organization of a special assessment dis¬ 
trict to a taxpayer outside of the district, where no 
burden is placed on his land.®® Notice need not be 
given before the establishment of a taxing dis- 


ed, C.C.A., Risty v. Chicago, R. I. 
& P. R. Oa, 207 P. 710, certiorari 
denied 45 S.Ct. 122, 266 U.S. 622, 
6S Li.Ed. 473, dismissal of appeal 
denied 45 S.Ct. 229, 366 U.S. 622. 

69 L.E<L 473, affirmed in part and | 
reversed in part on other grounds i 
46 S.Ct. 236, 270 U.S. 378. 70 UEd. 
^ 41 —Orr V. Allen, D.C.Ohio, 245 P. 
486, affirmed 39 S.Ct 23, 248 U.S. ! 
35, 63 L.Ed. 109. 

j^iz ,—Brown t. Electrical Dist No. 
2. Pinal County, 223 P. 1068, 26 
Ariz. 181. 

Cal.—Uos Angeles County v. Hunt 
247 P. 897, 198 Cal. 753—T. John¬ 
son Corporation v. City of Los An¬ 
geles, 345 P. 164, 198 Cal. 308. fol¬ 
lowed in Bogue v. Same. 245 P. 173, j 
198 Cal. 327—^Watkinson v. 
Vaughn, 186 P. 753, 182 Cal. 55. 

Irvine ▼. Citrus Pest Control 
Dist No. 2 of San Bernardino 
County, 144 P.2d 857, 62 Cal.App. 
2a 378—^Hall t. Pairchild-Gilmore- 
Wilton Co., 227 P. 649, 66 Cal.App. 
615. 

Colo.—Milheim v. Moffat Tunnel Im¬ 
provement Dist, 211 P. 649, 72 
Colo. 268. 

Fla—^WTiitney v. Hillsborough Coun¬ 
ty, 127 So. 486, 99 Pla 628. 

Ga—Story v. City of Macon, 54 S.E. 
2d 396, 205 Ga 590. 

III.—^Hoehamer v. Village of Elm- 
wood Park, 198 N.R 345, 361 Ill, j 
422, 102 A.L.R. 196—Duck Island 
Hunting & Pishing Club v. Edward j 
Gillen I>ock, Dredge & Construe-! 
tion Co., 161 N.B. 300, 330 Ill. 121. 
Miss,—Bank of Commerce & Trust ’ 
Co. V. Commissioners of Talla¬ 
hatchie Drainage Dist No. 1, 128 
So. 91, 157 Misa 336. 

Mo.—Giers Imp. Corp. v. Invest¬ 
ment Service, 235 S.W.2d 355, 361 
Mo. 504—State ex rel. Gentry v. 
Curtis, 4 S.W.2d -467, 319 Mo. 316. 
N.M.—Davy v. McNeill, 240 P, 482, 
31 N.M. 7. 

N.C.—^Hart V. Board of Com'rs of 
Burke County, 134 S.B. 403, 192 N. 
C. 161. 

Or.—MaeVeagh v. Multnomah Coum- 
ty, 270 P. 502. 126 Or. 417. 

S.D.—^tate V. Risty, 213 N.W. 952, 
57 S.D. 336. 

Tex.—San Saba County Water Con¬ 
trol and Improvement Dist No. 1 
V. Sutton, ComApp., 12 S.W.2d 134, 

70 A,Ii.R. 1255. 

12 C.jr. p 1261 note 89 tdj, 

Hotioe held iiurnfflcieat 

<1> Where a board of public works 
of a city adopted a resolution de¬ 
scribing property to be charged for 


street improvement but its ordinance 
of intention which was published and 
posted failed to describe any prop¬ 
erty to be charged and contained no 
hint that property would be charged 
other than that chargeable under the ! 
front foot rule, such notice was in- | 
sufficient as due process as affecting 
property which did not front on the 
improvement. 

Cal.—Flynn v. Chiappari, 215 P. 682, 
191 Cal. 139. 

(2) Trustees had no power to 
cause removal of weeds or assess 
cost therefor on property unless res¬ 
olution contained particular descrip¬ 
tion of property. 

Cal.—^Bayside Land Co, v. Dolley, 284 
P. 479, 103 CaLApp. 253. 

(3) Under statute conferring right 
to file objections to street improve¬ 
ment assessments on all persons 
claiming any Interest In the property 
as well as the listed owner, a pub¬ 
lished notice of an ordinance in 
which there is an absence of factual 
data sufficient at least to excite In¬ 
quiry by a claimant that his prop¬ 
erty rights are involved is insuffi¬ 
cient to meet requirements of due 
process of law. 

Ala.—Rudulph v. City of Homewood, 
18 So.2d 563, 245 Ala. 648. 

52. U.S.—Beck v. Missouri Valley 
Drainage Dist. of Holt County, C.C 
A.MO., 46 P.2d 632. 84 A,L.R. 1089, 
certiorari denied 52 S.Ct 7, 284 
U.S. 618, 76 IxEd. 527, 

Lancaster v. Police Jury, Parish 
of Avoyelles, State of Louisiana, D. 

C. La., 254 F. 179. 

Minn,—In re Delinquent Polk Coun¬ 
ty Real Estate Taxes, 1916, 180 N. 
W. 240, 147 Minn. 344. 

Neb.—Burgess-Nash Bldg. Ca v. City 
of Omaha, 219 N.W, 394, 116 Neb. 
862. 

Utah.—^Elkins v. Millard County 
Drainage Dist No. 3. 294 P, 307, 
77 Utah 303. 

12 aj. p 1261 note 90. 

Notice to resumstrants on appeal 
The South Dakota statute, L,1907 
c. 134, as amended by L.1009 c 102, 
authorizing construction of drainage 
ditches and providing for notice by 
publication and posting of any action 
taken is not so arbitrary, oppress^’©, 
or unjust as to deny due process of 
law, though not providing for no¬ 
tice to remonstrants on appeal to 
circuit court. 

U.S.—Johnson v. Peterson, C.C.A.S. 

D. , 288 P. 735. 

i S3. U.S.—Chicago, M., SL P. & P. R. 
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Co. V. Risty. S.D., 48 S-Ct. 396. 276 

U. S. 567. 72 L.Ed. 703. 

Ga.—City of Valdosta v. Harris, 119 
S.E. 62,*), 156 Ga. 490. 

Iowa.—Ward v. Board of Supers of 
Pottawattamie County, 241 N.W. 
26, 214 Iowa 1162. 

Minn.—In re Delinquent Folk County 
Real Estate Taxes, 180 N.W. 240, 
147 Minn. 344, 

Miss,—City of Lexington v. Wilson’s 
Estate, 151 So. 164. 170 Miss. 282. 
Notice that an Msterprlse is about 
to be undertaken which will result 
in taxation is unnecessary. 

Minn.—In re Delinquent Polk Coun¬ 
ty Real Estate Taxes, ISO N.W. 
240, 147 Minn. 344. 
intention to make imp tr ove m ent 
Regarding due process, property 
owner need not be notified ot mu¬ 
nicipality's Intention to make im¬ 
provements, nor of preliminary reso¬ 
lutions. 

Fla.—Escott V. City of Miami, 144 
So. 397, 107 Pla. 273. 

Notice of letting of ooutract 

There is no lack of due process be¬ 
cause the statute, does not provide 
for notice to property owners, as 
well as contractors, of letting Of 
contract for drainage improvement, 
the notices to them of the proceed¬ 
ings for establishment of the dis¬ 
trict and of levy of assessment for 
the expense, otherwise provided for, 
being sufficient. 

Iowa.—Horton Tp. of Osceola County 

V. Drainage Dist. No. 2« of Osceola 
County. 182 N.W, 395, 192 Iowa 61. 
Notice before ocmixxiaiioement of 

woxk is not necessary. 

D.C.—^District of Columbia v. Worm- 
ley, IS App.D.C. 58, affirmed Worm- 
ley V. District of Columbia, 21 a 
CL 609, 181 U.S. 402, 45 REd. 921. 
Enactment of statute 
An assessment on particular prop¬ 
erty is not rendered void by thf> fail¬ 
ure to give notice to the owner be¬ 
fore the enactment of the statute or 
ordinance providing for the construc¬ 
tion of the improvemenL 
Cal.—Ferry v. Marr, 296 P. 4S4, 388 
Cal. 798—Ferry v. O'Brien, 206 P. 
449, 188 Cal. 629. 

; 12 C.J. p 1262 note 91. 

54. US.—Chicago, M., St P. & P. It 
Co. V, Risty, S.D.. 4S act 396* 276 
U.S. 667. 72 LEd. 703. 

Ga.—City of Valdosta v. Harris, 119 
aE. 625, 156 Ga. 490. 

5&* Idaho."—"Oregon Short Line R. 
Co. V. Berg, 16 P.2d 3T3, 62 Idaho 
499. 
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trict^® and the determination of its boundaries,®^ 
or of the basis for the assessment of the properties 
benefited,®® or the determination of the damages for 
property taken or the total amount of the assess¬ 
ment,®^ or before the appointment of persons to 
assess damages and benefits,®® or even before the 
assessment of the particular property.®^ A statute 
which provides for notice of the assessment only by 
providing for notice of proceedings to enforce the 
assessment has been held valid.®i*® A city charter 


16A C.J.a 

which undertakes to make conclusive the findings of 
the board of public works that a remonstrance filed 
by a taxpayer was legally insufficient is void.®^ 

Manner of giving notice. The notice is sufficient 
if made in an appropriate manner prescribed by law 
for such cases.®® Personal notice is not required®* 
but the notice may be given by publication®® or 
posting®® or by mail,®? or by publication and post^ 
ingSS or publication and mailing.®® A requirement 
of one insertion of the notice in a newspaper has 


56. tr.S. —^Mt. St. Mary’s Cemetery 
Ass'n V. Mullins, Mo., 39 S.Ct. 173, 
248 XJ-S. 501, 63 L.Ed. 383- 

Lancaster v. Police Jury, Parish 
of Avoyelles. State of Louisiana, 
D.C.La., 254 P. 179. 

Minn.—In re Delinquent Polk County 
Real Estate Taxes, 180 N.W. 240, 
147 Minn. 344. 

Mo.—^Honey Creek Drainag-e Dist. v. 
Farm City Inv. Co., 32 S.W.2d 753, 
326 Mo. 739. 

S.D.—State v. Risty, 213 N.W. 952, 
51 S.D. 336. 

12 C.J. p 1262 note 92. 

57. Mo.—Honey Creek Drainage 

Dist. V. Farm City Inv. Co., 32 S. 
W.2d 753, 326 Mo. 739. 

12 C.J. p 1262 note 93. 

sa XT.S.—^Williams v, Eggleston, 
Conn., 18 S.Ct. 617, 170 U.S. 304, 42 
L.Ed. 1047. 

12 C.J. p 1262 note 94. 

59. Mich.—Voigt v, Detroit. 82 N. 
W. 253, 123 Mich. 547, affirmed 22 
S.Ct. 337, 184 U.S. 115, 46 L.Ed. 
459- 

60. Ind.—^Bemis v. Cuirl Drain. Co., 
105 N.B. 496, 182 Ind. 36, 

61. U.S.—^Detroit v. Parker, Mich., 
21 S.Ct. 624, 181 U.S. 399, 45 L.Ed. 
917. 

lowsL—^Ward v. Board of Sup’rs of 
Pottawattamie County, 241 N.W. 
26, 214 Iowa 1162. 

Minn.—^In re Delinquent Polk County 
Real Estate Taxes, ISO N.W. 240, 
147 Minn, 344. 

Mo.—Mudd V. Wehmeyer, 19 S.W.2d 
891, 323 Mo. 704. 

61.5 Del,—^Riley v. Banks, 62 A.2d 
229, 5 Terry 489. 

62- Mo.—^Pindley-Kehl Inv. Co. v. 
O’Connor, 255 S.W. 798. 

ea Cal.—Coleman v. Spring Const. 

Co., 182 P. 473, 41 Cal.App. 201. 
N.Y.—Stuart v. Palmer, 74 N.Y. 183, 
30 Am.R. 289, 

64. U.S.—^Wim.li>erly v. Cowan Inv. 
Corporation, C.C.A.Ala., 80 P.2d 
452, certiorari denied 56 S.Ct, 674, 
298 U.SL 654, 80 L-Ed. 1381. 

IlL—^Hoehamer v. Village of Elm¬ 
wood Park, 198 N.E. 345, 361 Ill. 

; 422, 102 A-L.:^ 196. 

Or.—Drainage District No. 7 of 


Washington County v. Bernards, 
174 P. 1167, 89 Or. 531. 

12 C.J. p 1262 note 5. 

65. U.S.—Fidelity Nat. Bank & 
Trust Co. of Kansas City v, Swope. 
Mo., 47 S.Ct. 511, 274 U.S. 123, 71 
L.Ed. 959—^Wight v. Davidson, 
App.D.C., 21 S.Ct. 616, 181 U.S. 371, 
45 L.Ed. 900. 

Wimberly v. Cowan Inv. Corpo¬ 
ration, C.C.A.Ala, 80 P.2d 452, 
certiorari denied 56 S.Ct. 674, 298 

U.S, 654, 80 L.Ed. 1381. 

Johnson v. Peterson, C.C,A.S.D., 
288 F. 735—^Lancaster v. Police 
Jury, Parish of Avoyelles, State of 
Louisiana, D.C.La, 254 P. 179. 
Cal,—Coleman v. Spring Const. Co., 
182 P. 473, 41 CaLApp. 201. 

Ga—City of Milledgeville v. Jeanes, 
155 S.E. 218, 42 GaApp. 105, fol¬ 
lowed in City of Milledgeville v. 
Wall, 155 S.B. 221, 42 GaApp. 110. 
Ind.—Temperly v. City of Indianapo¬ 
lis. 127 N.B. 149, 189 Ind. 292. 

Ky.—^Ryan v. Commissioners of Wa¬ 
ter District No. 1 of Kenton Coun¬ 
ty, 295 S.W. 1023, 220 Ky. 822. 
Mo.—^Wiget V. City of St. Louis, 85 
S.W.2d 1038, 337 Mo. 799, 100 A.L. 
R. 1284. 

N.J.—City of Newark v. Smith, 197 
A- 718, 120 N,XLaw 56. 

N.M.—Gutierrez v. Middle Rio 
Grande Conservancy Dist,, 282 P. 1, 
34 N.M. 346, 70 A.L.R. 1261, certio¬ 
rari denied 50 S.Ct. 158, 280 U.S. 
610, 74 L.Ed. 653. 

Or.—^Drainage District No. 7 of 
Washington County v. Bernards, 
174 P. 1167, 89 Or. 531. 

Wis.—^Wisconsin Elec. Power Co. v. 
City of Milwaukee, 66 N.W. 2d 784, 
263 Wis- 111. 

12 C.J. p 1262 note 6 — 4 4 C.J. p 632 
note 39. 

location of newspaper 

Publication of notice in newspaper 
published within limits of principal 
city comprising or within boundaries 
of metropolitan utilities district, of 
formation of water main district and 
sitting of board of equalization of 
special taxes, constitutes sufficient 
notice to realty owners within dis¬ 
trict, whether within city limits or 
not, t6 meet requirements of due 
process of law. 

Neb.-^Murphy v. Metropolitan Utili¬ 
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ties Dist., 255 N.W. 20, 126 Neb 
663. 

Time of existence of newspaper 

The notice regarding improvements 
provided by improvement act consti¬ 
tutes due process, notwithstanding 
notice is permitted to be published 
in newspaper which has been in ex¬ 
istence less than a year. 

Cal.—Town of Yreka City r. War¬ 
rens, 76 P.2d 688, 10 Cal.2d 776. 

Two successive insertions in pa¬ 
per of general circulation in county 
in which proposed water improve¬ 
ment district is located was held due 
process of law. 

Okl.—Lowery v. Water Improvement 
Dist. No. 5, Tulsa County, 251 p 
748, 122 Okl. 116. 

Showing as to publication 
To show due process in local ha- 
provement proceeding, minutes of 
municipal board shou4d show that 
notice was published in newspaper 
of general circulation, and that as¬ 
sessment roll or list has been deliv¬ 
ered to clerk, and is open for inspec¬ 
tion though published notice itself 
need not be set out in record. 
Ala.-~Nashville, a & St L- Ry. Co. 

V. Town of Boaz, 147 So. 195, 226 
Ala. 441. 

66. Cal.—Coleman v. Spring Const 
Co., 182 P. 473, 41 CalA.pp. 261. 

Or.—^Drainage District No. 7 of 
Washington County v. Bernards, 
174 P. 1167, 89 Or. 531. 

67. Ga.—Lewis v. Chapman, 94 S.E. 
249. 147 Ga. 408. 

68. U.S.—Johnson r, Peterson, CC. 
A.S.D., 288 F. 735, 

Ill.—Hoehamer v. Village of Elm¬ 
wood Park, 198 NJEk 345, 361 IlL 
422, 102 A.L.R. 196. 

69. Ky.—^Handley v. Graham, 219 S. 

W. 417, 187 Ky. 316. 

Publication, held sufBdeoit 

Where statute provided for publi¬ 
cation and mailing, but provided that 
failure to mail notice should not in¬ 
validate proceedings, publication 
alone satisfied requirement of dus 
process. 

N.J.—^Rirer Edge Homes v. Borough 
of River Edge, Bergen County, II. 
A.2d 166. 139 N.J.Law 376. 
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l>een held insufficient,and a requirement of publi¬ 
cation for four weeks in a weekly newspaper is 
satisfied if the last publication is made before the 
time set for the hearingJ^ 

Form. No particular form of notice is requir¬ 
ed,but the legislature has authority to prescribe 
what notice shall be given, and if notice be given 
as thus required it is sufficient.'^s jf given by publi¬ 
cation, it need not be directed to the property own¬ 
ers by name,*^^ and a description of the location 
of the proposed improvement has been held a suffi¬ 
cient description of the property to be assessed,'^5 al¬ 
though on this latter point there is authority to the 
contrary^® 


CONSTITUTIONAL LAW § 662 

c. Sufficiency of Opiwrtuiiity for Searing 

The requirement of due procees l» »atl*f1ed If any 
opportunity Is afforded the landowner to be heard before 
the assessment becomes a final charge on his property, or 
even afterward In a judicial proceeding to enforce the 
assessment, or In a suit by the landowner to enjoin the 
collection thereof. 

The constitutional guaranty of due process of 
law is complied with w’here a person whose property 
is assessed for local improvements is given an op¬ 
portunity for a hearing as to the validity and 
amount of the assessment at any time before it be¬ 
comes a final charge on his property,or even 
afterward, in proceedings to enforce the assess- 


7a Ark.—^Bitter v. Poinsett County 
Drain- Dist. No. 1, 94 S.W. 711, 78 
Ark. 680. 

71 . Mo.—State v. Blair, 151 S-W. 
148, 245 Mo. 680. 

72. Cal.—Imperial Water Co. No. 1 
V. Imperial County, 120 P. 780, 162 
Cal. 14. 

12 C.J. p 1262 note 98. 

73. N.T.—Stuart v. Palmer, 74 N.Y. 

183, 30 Am.R. 289—People v. 

Brooklyn, 4 N.Y. 419, 65 Am.D. 266. 

74. Minn.—^Everington v. Minneapo¬ 
lis Park Com’rs, 138 N.W. 426, 119 
Minn, 334. 

12 C.J. P 1262 note 1. 

75w Minn,—^Bverington v. Minneap¬ 
olis Park Com’rs, supra. 

78. Cal.—Boorman v. Santa Bai^ 
bara, 4 P. 31, 65 Cal. 313. 

ZTotioe lield iii8tifficlen.t 

Insufficiency of notice of formation 
of district which failed to list inter¬ 
est of easements and rights of way 
was not cured by description in sub¬ 
sequent report of commissioners. 
Mo.—Farmers Brajinage Dist. of Ray 
County V. Sinclair Refining Co., 255 
S.W.2d 705. 

77. tJ.S.—^tJtley v. City of St. Pe¬ 
tersburg. Fla., 54 S.Ct. 593, 292 U. 
S. 106, 78 D-Ed, 1165, rehearing 
denied 64 S.Ct. 712, 292 U.S. 604, 
78 DEd. 1466. 

Beck V. Missouri Valley Drain¬ 
age Dist, of Holt County, C.C.A. 
Mo., 46 F.2d 632, 84 A.L.R. 1089, 
certiorari denied 52 S.Ct. 7, 284 U.S. 
618, 76 KEd. 527—Robert Noble 
Estate V. Boise City, D,C.Idaho, 
19 F.2d 927. 

Ala.—^Hamrick v. Town of Albert- 
vUla 122 So. 448, 219 Ala. 465. 

Cal.—Sharp v. Joint Highway Dist. 
No. 6, 295 P. 841, 111 Cal.App. 81— 
Santa Clara Valley Land Co. v. 
Meehan, 217 P. 787, 62 Cal.App. 531, 
error dismissed 44 S,Ct. 452, 264 
U.& 600, 68 L.Ed. 870. 

Colo.—People ex reL Rogers v. Let- 
ford, 79 P.2d 274, 102 Colo. 284. 
Fla,—City of New Smyrna v. Certain 
Lands XJpon Which Special Assess¬ 


ments Are Delinquent, 176 So. 67, 
128 Fla. 543—Escott v. City of Mi¬ 
ami, 144 So. 397, 107 Fla. 273— 
Whitney v. Hillsborough County, 
127 So, 486, 99 Fla. 628. 

Ill.—^Hoehamer v. Village of Elm¬ 
wood Park, 198 N.E, 345, 361 Ill. 
422, 102 A.L.R. 196. 

Ky.—Coodman v. Board of Drainage 
Com’rs of McCracken County May- 
field Creek Drainage Dist. No. 1, 16 
S.W.2d 1036, 229 Ky. 189—Shaw v. 
City of Mayfield, 265 aW, 13, 204 
Ky. 618—Yewell v. Board of Drain¬ 
age Com’rs of Daviess County, 219 
S.W. 1049, 187 Ky. 434. 

Me.—Crabtree v. Ayer. 118 A. 790, 
122 Me. 18, 

Minn.—Sluka v. Johnson, 225 N.W. 
909, 177 Minn. 598—^In re Delin¬ 
quent Polk County Real Estate 
Taxes, 180 N.W. 240, 147 Minn. 344. 

Mo.—City of St Louis v. Senter 
Commission Co., 84 S.W.2d 133, 336 
Mo. 1209. 

Neb,—^Freeman v. City of Neligh, 53 
N.W.2d 67, 155 Neb, 651—Nebraska 
Mid-State Reclamation Dist. v. 
Hall County, 41 N.W.2d 397, 152 
Neb. 410. 

N.M.—Gutierrez v. Middle Rio 
Grande Conservancy Dist, 282 P. 
1, 34 N.M. 346, 70 A.L.,R. 1261. cer¬ 
tiorari denied 60 S.Ct 158, 280 U. 
S. 610, 74 L.Ed. 653. 

N-.C,—Gunter v. Town of Sanford, 
120 S.E. 41, 186 N.C. 452, 

Okl.—City of Tulsa v. Weston, 229 
P, 108, 102 Okl, 222. 

Or.—Smith v. Hurlburt. 217 P. 1093. 
108 Or. 690. 

Pa.— City of Philadelphia v. Crew- 
Levick Co., 122 A. 300, 278 Pa, 218, 
error dismissed Crew Levick Co. v. 
City of Philadelphia, 45 S.Ct 510, 
268 U.S. 676, 69 L.Ed. 1151. 

—State V. Rlsty, 213 N.W. 952, 
51 S,D. 336. 

Utah,—^Elkins v. Millard County 
Drainage Dist No. 3, 294 P. 307, 77 
Utah 303. 

'^ash.—^Foster v. Commissioners of 
Cowlitz County, 171 P. 639, 100 
Wash. 502. 


Wyo.—Bass v. City of Casper, 208 P. 

439, 28 Wyo. 387. 

12 C.J. p 1263 note 9. 

ZTecesslty for findings 
tVhcre appointment of a board of 
review under the Drain Law and 
functioning thereof, were governed 
by express provisions of the statute 
which did not require the making of 
a report setting forth specifically 
the findings of fact on which the con¬ 
clusion of the board was based, 
claim of plaintiffs objecting to ap¬ 
portionment of costs of drain made 
by the commissioner that they were 
deprived of due process of law be¬ 
cause decision of the circuit court 
did not have before it findings of 
fact of the board on which the de¬ 
cision was based, was without merit. 
Mich.—In re Hurd-Marvin Drain, 
60 N.W.fd 143, 831 Mich. 604. 

i^egislatim mar provide exclusive 
remedr for review or correction of 
assessment so long as it affords 
property owners notice and oppor¬ 
tunity for public hearing. 
ky.—N ew York Cent & H, R. R. 
Ca V. City of Yonkers, 144 N,B. 
490, 238 N.Y. 165. 

Time for objectloBs 

(1) A statute fixing a limitation of 
sixty days within which the prop¬ 
erty owner must altack an assess¬ 
ment affords ample opportunity for 

: a hearing. 

U.S.—St. Louis & S. W. Ry. Co. v. 
Nattln, D.C.La.. 27 P.2a 766. af¬ 
firmed 48 S.Ct. 438. 277 U.S. 157, 72 
L,Bd. 830. 

Okl.—City of Muskogee v. Burford, 
18$ P. 949, 77 OkL 174, 

(2) An assessment ordinance for 
tunnel construction is not invalid be¬ 
cause allowing interested persons 
only twenty days for filing protest 
after publication of notice of filing 
of report of public works for, al¬ 
though to constitute due process 
necessary to jurisdiction such per¬ 
sons must have notice of the time 
and place of the hearing for a rea¬ 
sonable period prior thereto, it can- 
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not be said that twenty days is un¬ 
reasonable- 

CaL—^Larsen v. City and. County of 
San Francisco, 1S6 P. 757, 182 C^l. 
1 . 

(3) A statute providing for tiling 
a petition for improvements and for 
a hearing on the question of benefits, 
and further providing that within 
ten days after such hearing a con¬ 
test may be instituted, but that any 
person failing to institute suit with¬ 
in ten days shall be forever barred 
from attacking either the assessment 
or the validity of any proceeding 
with reference to the improvement, 
affords due process of law by the 
hearing, and one who fails to sue 
within ten days cannot avoid the 
assessment. 

Tex.—^Jones v. Houston, Civ.App., 188 
S.W. 688. 

(4) Requirement of statute that 
property owners in projected local 
improvement district appeal within 
thirty days from city council’s find¬ 
ing that majority of owners consent¬ 
ed to formation of district, preserv¬ 
ed owners* constitutional right of 
due process. 

Ark.—^Jacobs v. City of Paris, 198 S. 
W. 134, 131 Ark. 28. 

<5) Provisions of city charter, 
which vests a board with judicial 
functions to determine assessments 
for street improvements, that objec¬ 
tion thereto, unless filed with the 
board before hearing is closed, shall 
be deemed waived, and that one 
failing within ten days after closing 
of the hearing to institute suit to 
contest validity of the assessment 
shall be barred from contesting' in 
any other proceeding, do not in case 
of one given notice dep'^ive him of 
property without due proces.:i, in con¬ 
travention of XJ.aConst; Amendms. 
5, 14. 

Tex.—^Dillon v. Whitley, Civ.App., 210 
S.W. 329. 

(6) Other cases in which the time 
prescribed for attacking the proceed¬ 
ings was held sufficient to afford op¬ 
portunity for hearing. 

Ajrk.—^House v. Road Improvement 
Bist. No. 2, Conway County, 251 S. 
W. 12, 158 Ark. 330, error dis¬ 
missed House y. Road Improve¬ 
ment Bist. No. 2 of Conway Coun¬ 
ty, 45 act. 60, 266 U.S. 175, 69 L. 
Ed. 229—^Taylor v. Board of Com’rs 
of Cache River Brainage Bist. No. 

2, 245 aw. 491, 156 Ark. 226. 

NT.M.—Gutierrez v. Middle Rio 
Grande Conservancy Bist, 282 P. 

1, 34 N.M. 346. 70 A.L.R, 1261. cer¬ 
tiorari denied 50 aCt 158, 280 IJ.a 
610, 74 L..Ed. 653. 

Tex.—Coke v. Uvalde Paving Co., 
Cir.App., 76 aw.2d 150. 


; the right to appear to contest at 
each stage of the proceeding. 

Cal,—^Davies v. Los Angeles, 24 P. 
771, 86 Cal. 37. 

Mo.—Gist V. Rackliffe-Gihson Constr. 
Co., 123 S.W. 921, 224 Mo. 369. 
(2) Where owner was permitted to 
file an affidavit denying the validity 
of any part of the assessment, and 
was given an opportunity for a hear¬ 
ing thereon. 

Ga.—Harp v. Mayor, etc., of Forsyth, 
69 S.E.2d 750, 208 Ga. 842—Camp¬ 
bell V. City of Covington, 155 S.E. 
200, 171 Ga. 220—City of Way- 
cross V. Cowart, 139 S.E. 521, 164 
Ga. 721—^Baugh v. Chty of La 
Grange, 130 S.E. 69, 161 Ga. 80— 
Faver v. City of Washington. 126 
S.E. 464, 159 Ga. 568—^Horkan v. 
City of Moultrie, 114 S.E. 888, 154 
Ga. 444—Speer v. Athens, 11 S.E. 
802. 85 Ga. 49, 9 L.R.A. 402. 


Opi^oxtiuiLty for hearing held suSEU 
cdent 

il> Where awners aggrieved had 


(3) Where property owner had two 
opportunities to be heard before as¬ 
sessment for widening street became 
lien, first before board of assessors, 
and second on appeal to common 
council. 

Mich—^Marks v. City of Betroit, 224 
N.W. 619, 246 Mich. 517. 

(4) Where an appeal might be tak¬ 
en from the reports or determina¬ 
tion of officials. 

U.S.—Gulf & S. I. R. Co. V. Bucks- 
worth. C.C.AMiss., 286 F. 645. 

N.C.—^Leak v. Town of Wadesboro, 

121 S.E. 12, 186 N.C. 683—Long 
Creek Brainage Bist. v. Huffstetler, 
92 S.E. 368, 173 N.C. 523. 

12 C.J. p 1263 note 12. 

(5) Where property owners were 
given right to be heard on objec¬ 
tions to assessments, with right of 
appeal to the courts. 

U.S.—^Adam Schumann Associates v. 
City of New Yoik, C.C.A.N.T.,' 49 F. 
2 d 216, certiorari denied 51 S.Ct. 
20, 282 U.S. 838, 75 L.Ed. 745— 
Bartlett Trust Co. v. Elliott, B.C. 
Mo., 30 F.2d 700, affirmed, C-C-A., 
40 F.2d 351. 

Ala.—^Hamrick v. Town of Albert¬ 
ville, 122 So. 448, 219 Ala. 465. 

Ark.—Nettles v. Hazlewood Road 
Improvement Bist. No. 2 of Greene 
County, 223 S.W. 397, 144 Ark. 632. 
Colo.—^People ex rel. Rogers v. Let- 
ford, 79 P.2d 274, 102 Colo. 284. 
Miss.—^Union Savings Bank & Trust 
Co. V. City of Jackson, 84 So. 388. 

122 Miss. 557. 

Or.—^MacVeagh v. Multnomah Coun¬ 
ty, 270 P. 502, 126 Or. 417. 

(6) Where there was an Inquiry 
before a jury of six men, which was 
to view the premises and assess the 
damages, coupled with a right of ap¬ 
peal to the highest court in the state. 
Pa-—^Pearson v. Yewdall, 95 U.S. 294 

24 L.Ed. 436. 

(7) Where statute provided for 
protests Against creation of improve¬ 
ment district, for objections to as¬ 


sessment roll, and for an appeal tr. 

of rolf confirmation 

Idaho.—Wheeler v. City of Caldwer 

(8) ^ere any property owner 
may file exceptions to commissione^^’ 
report before final judgment for ben¬ 
efits is rendered. 

Ma—city of St. Louis v. Senter 
Commission Co., 84 S.W.Zd ijs, 

Mo. 1209. 
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(9) Where statute provided detail¬ 
ed system of appraisal of benefits of 
property within districts organized 
thereunder, a detailed public report 
by the appraisal commissioners and 
a hearing before the court with a 
jury, if desired. 

Colo.—^People v. Lee, 213 P. 583 72 

Colo. 598. * 

(10) Where opportunity is afforded 
adjoining owners for hearing as to 
extent of benefits on reassessment. 
Cal.—Brill V. City of Los Angeles 

289 P. 850, 209 Cal. 705. 

(11) Where landowner Tiag right 
to bring a plenary action to set 
aside or correct an assessment, and 
in such action may show that his 
property received no special benefits 
from the improvement, or, if benefit¬ 
ed, that its enhancement in value 
was less than the assessment. 

Tex.—City of Balias v. Firestone 

Tire & Rubber Co., Civ.App., 66 

S.W.2d 729, error refused. 

(12) The provisions of Citrus Pest 
Bistrict Control Act that proceed¬ 
ing to organize district shall be in¬ 
stituted on petition signed by owners 
of 51 per cent of land in district and 
filed with county board of supervis¬ 
ors, which must fix time and place 
for hearing and give notice thereof, 
that protests may be filed and must 
be considered with petition at hear¬ 
ing, and that board must act on evi¬ 
dence presented, satisfy require¬ 
ments of due process of law. 

Cal-—Irvine v. Citrus Pest Bist No. 

2 of San Bernardino County, 144 P. 

2d 857, 62 Cal.App.2d 378. 

(13) The statute granting to cities 
of second-class power to pave or 
otherwise improve their streets is 
not unconstitutional for violation of 
due process because adjacent prop¬ 
erty owners do not have the same 
right to object to creation of dis¬ 
tricts as abutting owners. 

Neb.—^Freeman v. City of Neligh, 53 

N. W.2d 67, 155 Neb. 651. 

(14) Other cases holding oppor¬ 
tunity for hearing sufficient 

U.S.—Georgia Railway & Electric Co. 

v. City of Becatur, Ga, 56 S.Ct. 

606, 297 U.S. 620, 80 L.Ed, 925— 

House V. Road Improvement Bist. 

No. 2 of Conway County, Ark, 4S 

S.Ct. 60, 266 U.S. 175, 69 L.Ed. 339. 

Bartlett Trust Co. v. Elliott, D. 

O. Mo., 30 F.2d 700, affirmed, C.CA,, 

40 F.2d 351. 
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provided such proceeding is a judicial pro¬ 
ceeding and due notice thereof is given to the owner 
of the property with full opportunity to be heard,"9 
or in proceedings by the landowner to enjoin col¬ 
lection of the assessments, and to recover them back 
when collected but when the statute provides 
that no informality or irregularity in the assessment 
shall be a valid defense in any suit brought to en¬ 
force a lien for taxes, there is no fair and full op¬ 
portunity to control the claim, and hence due proc¬ 
ess of law is denied.81 

There is no constitutional privilege to be heard in 
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opposition at the launching of a public improvement 
which may end in special assessments,and the op¬ 
portunity for a hearing is not a condition precedent 
to a valid determination of preliminary matters,®^ 
such as the necessity or wisdom of the improve¬ 
ment,^^ the creation and establishment of bounda¬ 
ries of the taxing district,®^ the condemnation of, or 
amount of damages to, the property of other per¬ 
sons,*® the basis on which the assessment is to be 
levied,or the appointment of assessors;** and 
one owner is not entitled to a hearing as to the 
amount of an assessment which has been made on 


Orr V. Allen, D.C.Ohio, 245 P. 486, 
arnrmed 89 S.Ct. 23, 248 U.S. 35. 
6.8 L.Ed. 109. 

Ariz.—Brown v. Electrical Dist, No. 
2, Pinal County, 223 P. 1068, 26 
Ariz. 181. 

Ark.—Paving Dist. No. 36 v. Liittle, 
2S2 S-W. 971, 170 Ark. 1160. 

Colo.—^People v. Dee, 213 P. 583, 72 
Colo. 598—Milheim v. Moffat Tun¬ 
nel Improvement Dist., 211 P. 649, 
72 Colo. 268. 

Fla.—Whitney v. Hillsbrough Coun¬ 
ty. 127 So. 486, 99 Fla. 628. 

Oa.—Walthour v. City of Atlanta, 
120 S.E. 6X3, 157 Ga. 24. 

Ill.—Duck Island Hunting & Pishing 
Club V. Edward Gillen Dock, 
Dredge & Construction Co., 161 N. 
E. 300, 330 Ill. 121. 

Ky.—Shaw v. City of Mayfield, 266 
aw. 13, 204 Ky. 618. 

Mo.—^Wiget V. City of St. Louis, 85 
aW.2d 1038, 337 Mo. 799, 100 A. 
L.R. 1284—State ex inf. Hales ex 
reL Walker v. Harper, 256 S.W. 
469, 301 Mo. 116—State ex rel. Mel¬ 
vin V. Hackmann, 243 S.W. 337, 295 
Mo. 14. 

N.C.—Gunter v. Town of Sanford, 
120 S-B. 41, 186 N.C. 452. 

OkL—Pryor v. Western Paving Co., 
184 P. 88, 74 Okl. 308. 

Or.—^Datourette v. County Court of 
Clackamas County, 281 P. 182, 131 
Or. 168. 

Tex.—San Saba County Water Con¬ 
trol and Improvement Dist. No. 1 
V. Sutton. Com.App.. 12 S.W.2d 134, 
70 A.L.R. 1255. 

Coke V, Uvalde Paving Co., Civ. 
App., 76 aW.Sd 150—Dancy v. 
Wells, Civ.App., 8 aw.2d 198, er¬ 
ror refused—Prudential Ins. Co. 
of America v. Dallas County Levee 
Improvement Dist. No. 3, Civ.App., 
296 S.W. 974, error refused—^Bl- 
mendorf v. City of San Antonio, 
Civ.App,, 223 S.W. 681, reversed 
on other grounds, Com,App., 242 
S.W. 185. 

Wash.—^Roberts v. Richland Irr. 
Dist,, 13 F.3d 487, 169 Wash. 156, 
amrraed 53 RCt 519, 289 U.S. 71, 
77 L.Ed. 1038. 

12 CJr. 1263 note 9 [oj- 

78. U.S.—UUey v. Citir of St. Pe¬ 


tersburg, Fla., 54 S.Ct. 593, 292 U. 
S. 106, 78 L.Ed. 1155, rehearing de¬ 
nied 54 S.Ct 712, 292 U.S. 604, 78 
L.Ed. 1466. 

Cal.—Schmidt v. Santa Monica Com¬ 
mercial Co., 178 P. 315, 39 Cal.App. 

85. 

Del.-—Riley v. Banks, 62 A.2d 229, 5 
Terry 489. 

Fla—McCann v. City of St Peters¬ 
burg, 199 So. 264, 145 Fla. 158. 
Blearing in court when Hen is 

sought to he enforced on taxpayer's 

property is all that is necessary to 

constitute due process. 

Ky.—Barnett v. L, R. Figg Co., 177 
S.W. 275, 165 Ky. 479. 

78- U.S.—HetHck v. Village of Lind¬ 
sey, Ohio, 44 S.Ct 486, 265 U.S. 
384, 68 L.Ed. 1065—^Embree v. Kan¬ 
sas City & Liberty Boulevard Road 
Dist, Mo., 36 S.Ct. 317, 240 U.S. 
242, 60 L.Ed. 624—^Hagar v. Recla¬ 
mation Dist No. 108, Cal., 4 S.Ct 
663, 111 U.S. 701, 28 L,Ed. 569. 

Fla—Baynard v. City of St Peters¬ 
burg, 178 So. 150, 130 Fla 471— 
Anderson v. City of Ocala 91 So. 
182, 83 Fla. 344—^Anderson v. City 
of Ocala 64 So. 775, 67 Fla 204, 
52 L.R.A.,N.S.. 287. 

Mo.—City of Salisbury to Use of 
Rafter v. Schooler. 53 S.W.2d 267, 
331 Mo. 291. 84 A,L.R. 1153—Mudd 
V. Wehmeyer, 19 S.W.2d 891, 323 
Mo. 704. 

12 C.J. p 1263 note 13. 

80. U.S.—^Hetrick v. Village of Lind¬ 
sey, Ohio, 44 S.Ct 486, 265 U.S, 
384. 68 L.Ed. 1065. 

81. Fla—Redman v. Kyle, 80 So. 
300, 76 Pla 79. 

88. U.S.—Utley V. City of St Peters¬ 
burg, Fla, 54 S.Ct 593, 292 U.S. 
106, 78 L.Ed. 1155, rehearing denied 
64 S.Ct 712* 292 U.S. €04. 78 L.Ed. 
1466. 

W.Va—Sterling Nat Bank & Trust 
Co. of New Tork v. Charleston 
Transit Co., 27 S.E.2d 266, 126 W. 
Va 42, certiorari denied 64 S.Ct 
619, 321 U.S. 777, 88 L.Ed. 1071. 

83. U.S.—Beck V. Missouri Valley 
Drainage Dist of Holt County, C. 
C.A.MO., 46 P,2d 84 A.LuR, 1089, 
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certiorari denied 52 S.Ct 7, 284 U. 
S. 618, 76 L.Ed. 527. 

Ga—City of Valdosta v. Harris, 119 
S.E. 625, 156 Ga 490. 

12 C.J. p 1263 note 16. 

Zf leglBlatnre sees lit to grant 
hearing on this (question, it may im¬ 
pose such restrictions as it sees fit 
Mo.-^State ex rel. Gentry v. Curtis, 4 
S.W.2d 467. 319 Mo. 316. 

84- U.S.—Beck v. Missouri Valley 
Drainage Dist. of Holt County, C. 
C.A.MO., 46 F.2d 632, 84 A.L.R. 
1089, certiorari denied 62 S.Ct 7, 
284 U.S. 618, 76 L.Ed. 527. 

Cal.—Henshaw v. Foster, 169 P. 82, 
176 Cal. 507. 

Colo.—People v. Lee, 213 P. 683, 72 
Colo. 59 8. 

Ga—^Baugh v. City of La Grange, 130 
S.E. 69, 161 Ga. 80—City of Val¬ 
dosta V, Harris, 119 S.E. 625, 156 
Ga 490. 

Minn.—In re Delinauent Polk County 
Real Estate Taxes. 180 N.W. 240, 
147 Minn. 344. 

Mo.—Stone v. City of Jefferson, 293 
S.W. 78®, 317 Ma 1, 52 A-L.R. 879. 
Neb.—Kountze v. Omaha, 88 N.W. 
117, 63 Neb. 52. 

85. U.S,—Beck v. Missouri Valley 
Drainage Dist of Holt County, C. 
C.A.MO., 46 P,2d 632, 84 A.L.R. 
1089, certiorari denied 52 S.Ct 7. 
284 U.S. 618, 76 L-Ed. 527. 

Colo.—People v. Lee, 213 P. 583, 72 
Colo. 598. 

Mo.—^Mudd V, Wehmeyer, 19 S.W.2d 
891, 323 Mo. 704. 

12 C.X P 1263 note 17. 

86 . U.S.—St Louis, etc., Land Co. v. 
Kansas City, Mo., 36 S.Ct 647, 241 
U.S. 419. 60 L.Ed. 1072, 

Wash,—^In re Pine St Assessment, 
145 P. 179, S3 Wash. 281. 

87. U.S.—^French v. Barber Asphalt 
Par. Co., Mo., 21 S,Ct 626, 181 U.S. 
324, 45 L.Ed, 879. 

Pa—Harrisburg v. MoPherran, 49 A. 
988, 200 Pa 343. 

88 . Ind.—^Bemls V. Guirl Drain. Co., 
105 N.R 496, 182 Ind. 36. 

Minn.—Kelly v. Minneapolis City, 59 
N.W, 304, 57 Minn. 294, 47 Am.a 
R. 605, 26 L.R.A. 92, 
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the property of another owner within the district, 
and which has been paid by the person assessed.^® 
Where the right to contest an assessment is pro¬ 
vided by statute, the setting of the hearing after 
the assessment is made does not violate the consti¬ 
tutional guaranty.One hearing is sufficient to 
constitute due process,9^ and the state may select 
the tribunal,before which the hearing shall be had.^2 

Due process does not require a hearing in a 
court,but the requirement is satisfied by a hear¬ 
ing before an administrative body,94 such as a mu¬ 
nicipal council,95 or board of commissioners,95 or 
appraisers,9’7 whose decision may be made final.98 

There is no want of due process because the stat¬ 
ute denies or limits the right of appeal, if the party 
whose land is assessed is afforded an opportunity 
for a hearing.99 So, where the statute provides 
that a person aggrieved by the action of the asses¬ 
sors may, within a designated period, apply to a 
court to have the assessment set aside or corrected, 
there is no want of due process even though no pro¬ 
vision is made for an appeal nor is it essential 
to due process that the property owner be given 
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a right of appeal from the decision of a trial court 
with respect to the assessment.^ On the other hand, 
it has been held that a city charter which fails to 
provide for notice to the taxpayer or to afford a 
hearing before the assessors, violates the constitu¬ 
tion, although the ordinance relating to the assess¬ 
ment provides for a hearing before the municipal 
council.* A landowner is not denied due process al¬ 
though a board of equalization which hears com¬ 
plaints as to assessments can only suggest and 
recommend alterations.-* A mere opportunity to 
file objections in writing is not, however, a sufficient 
hearing,* but the property owner must be accorded 
the right to introduce evidence and to be heard in 
person or by counsel.* Where the notice of assess¬ 
ment is insufficient to constitute due process, the 
fact that the ordinance authorizing the improvement 
provided for appeals by the landowners and for a 
hearing thereon did not cure the defect, “since an 
opportunity to appeal is of no value to a property 
owner who, because of insufficient notice has never 
had an opportunity for a hearing in the first in¬ 
stance.” So, where the assessment roll fails to 


89. U.S.—St. liouis, etc.. Land Co. 
V. Kansas City, Mo., 36 S.Ct, 647, 
241 U.S. 419, 60 L.Ed. 1072. 

90u Tex.—^Beatty v. Panhandle 

Const. Co., Civ.App., 275 S.W. 716. 

91. ' Ky.—Shaw v. City of Mayfield, 
265 S.W. 13. 204 Ky. 618. 

92. Ky.—Shaw r. City of Mayfield, 
supra. 

93. Cal.—Crawford v. Los Angeles 
County, 17 P,2d 1017, 128 Cal.App. 
368. 

III.—Bay Bottoms Drainage Dist. v. 
Stokes, 125 N.B. 716, 291 Ill. 68— 
People v. Omen, 124 N.E. 860, 290 
Ill. 59. 

Wash.—Oregon-Washington R. & 

Nav. Co. V. Board of Com'rs of 
Yakima County, 175 P, 37, 103 
Wash. 480. 

12 C.J. p 1263 note 22. 

94. Ind.—Bemis v. Guirl Drain. Co., 
105 Nr.E. 496, 182 Ind. 36. 

12 C.J. p 1263 note 23. 

95- Cal.—^United Real Est., etc., Co. 
V. Barnes, 113 P. 167, 159 Cal. 242. 

Howard Park Co. v. City of Los 
Angeles, 259 P.2d 977, 119 Cal.App. 
2d 515—City of Los Angeles v. 
Greve, 127 P.2d 322, 63 Cal.App.2d 
88 . 

Mo.—Giers Imp, Corp. v. Investment 
Service, 235 S.W.2d 356, 361 Mo. 
504. 

12 aj. p 1263 note 24. 

Review 

Where statute authorized town to 
organize improvement district to In¬ 
stil combination curbs, gutters, and 
walks to pave streets, and stat¬ 
ute reauired a hearing before govern¬ 


ing body of town before passage of 
ordinance creating district, and au¬ 
thorized judicial review of validity of 
ordinance creating district if passed, 
statute was not unconstitutional as 
violating due process of law clause 
of state constitution because not pro¬ 
viding for a court hearing prior to 
organization of district, 

Colo.—^Anderson v. Town of West¬ 
minster, 244 P.2d 371, 125 Colo. 
408. 

96. Cal.—^People v. Sacramento 
Drain. Dist, 103 P. 207, 155 Cal. 
373. 

Crawford v. Los Angeles County, 
17 P.2d 1017, 128 CaLApp. 368. 

97- Ind.—Bemis v. Guirl Drain. Co., 
105 K.E. 496, 182 Ind. 36. 

98. Wash.—Oregon-Washington R. 
& Nav. Co. V. Board of Com’rs 
of Yakima County, 175 P. 37, 103 
Wash. 480. 

12 C.J. p 1263 note 27. 

99. Idaho.—Bell v. City of Moscow, 
279 P. 1095, 48 Idaho 65. 

N.M.—In re Proposed Middle Rio 
Grande Conservancy Dist, 242 P. 
683, 31 N.M, 188. 

Utah.—Tygesen v. Magna Water Co., 
226 P.2d 127, 119 Utah 274. 

1 . Ark.—^Wimberly v. Road Im¬ 
provement Dist. No. 7 of Polk 
County, 255 S.W. 556, 161 Ark. 79. 

2. Ill.—^Material Service Co. v. Vil¬ 
lage of Elmwood Park, 189 N.E. 
872, 365 Ill. 558—^People v. Chen, 
76 N.E. 388, 219 Ill. 200. 

3. Ga.—Swinson v. City of Dublin, 
173 S.E. 93, 178 Ga. 323. 

4h U.S.—^Parncomb v. City and Coun¬ 
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ty of Denver. Colo., 40 S.Ct 271, 
252 U.S. 7, 64 L.Ed. 424. 

5. U.S.—Londoner v. Denver, Colo., 
28 S.Ct 708, 210 U.S. 373, 52 LEd. 
1103. 

6. U.S.—Georgia Ry, & Electric Co. 
V. City of Decatur, Ga., 55 S.Ct 
701, 295 U.S. 165, 79 L.Ed. 1366— 
Londoner v. Denver, Colo., 28 S.Ct 
708, 210 U.S. 373, 52 L.Ed. 1103. 

Cal.—Miller «& Lux v. Board of Sup’rs 
of Madera County, 208 P. 304, 189 
Cal. 254. 

Ky.—Shaw v. City of Mayfield, 265 
S.W. 13, 204 Ky. 618. 

Refusal to hear evidence 

(1) Board of equalization's refusal 
to consider property owners’ objec¬ 
tions to special assessments on the¬ 
ory that assessment by area was 
conclusive, regardless of special ben¬ 
efits accruing, was a denial of due 
process. 

Colo.—Santa F4 Land Imp. Co. v. 
City and County of Denver, 2 P.2d 
238, 89 Colo. 309, followed in Mc- 
Farlane v. City and County of Den¬ 
ver, 8 P.2d 1112, 90 Colo. 320. 

(2) Provision of charter for hear¬ 
ing of taxpayers dissatisfied with as¬ 
sessment entitled taxpayers to op¬ 
portunity to submit evidence sup¬ 
porting their objections to assess¬ 
ments and showing that assessments 
were excessive, and refusal to hear 
protesting taxpayers' evidence consti¬ 
tuted denial of ^‘due process," 

Ga.—City of Macon v. Ries, 176 S.B. 
21, 179 Ga. 320. 

7. Cal.—Flynn v. Chiappari, 215 P. 

. 682, 686, 191 Cal. 139. 
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name the owner of property assessed or to describe 
the property, the defects are jurisdictional, and a 
statutory provision for an appeal within a specified 
time as an exclusive means of attacking the as¬ 
sessment denies due process.^ 

Imposing condition precedent. Payment of an 
amount admitted to be due may be made a condi¬ 
tion precedent to the right of a landowner to con¬ 
test an assessment by a proceeding for an injunc¬ 
tion.® A statute requiring filing of a bond for 
costs as a prerequisite to an appeal from the deci¬ 
sion of an administrative board does not deny due 
process.®'^ 

Report of benefit or damage. A failure to report 
land as either benefited or damaged by a local im¬ 
provement does not deprive the owner of property 
without due process of law, where he has notice 
of the proceeding, as he may intervene and claim 
damages.^® 


§ 653. -Manner of Enforcing Assess¬ 

ments in General 

Duo process of law must t>e observed In the enforce¬ 
ment of assessments. The legislature may regulate the 
procedure for enforcement of the assessments, provide 
that the assessments shall be a prior lien on the land, 
that a penalty shall be imposed for nonpayment when 
due, and that the lands may be sold to enforce the lien. 

For the purpose of enforcing the pa>'mcnt of as¬ 
sessments it is competent for the kg:stature, without 
denying due process of law, to provide that they 
shall constitute liens on the lands on which they are 
levied,!^ and that such lien shall be given priority 
over other liens,or shall be concurrent wdth gen¬ 
eral tax licns.i2‘S A statute fixing the lien at a 
date prior to the hearing on benefits does not take 
property without due process, the owner's right to 
defeat the assessment on such hearing remaining 
unimpaired.^® There is no denial of due process 
by provisions in the statute that if the assessments 
are not paid at maturity an additional penalty shall 
accrue,!^ and that the lands may be sold and the 
assessments paid from the proceeds or providing 


8 . Idaho.—-WeBtern Loan & Building 
Co. V. Bandel, 63 P.2d 159, 57 Idaho 
101 . 

9. Ga.—^Lanham, etc., Co. v. Home, 
71 S.E. 770, 136 Ga. 398. 

93 Neb.—Nebraska Mid-State Rec¬ 
lamation Dist. V. Hall County, 41 
N.W.2d 397, 152 Neb. 410. 

10. Ind.—^Vandalia B- Co. v. Mizer, 
112 N.B. 522. 184 Ind. 680. 

11. Ga.—Baugh v. City of La 
Grange, 130 S.E. 69, 161 Ga. 80. 

Mo.—Corpus Juris quoted in. St. 
Francis Levee Dist. v. Dorrok, 289 
S.W. 925, 930, 816 Mo. 398. 

Tex.—^Farmers" State Bank of Burk- 
burnett v. McReyuolds, Civ.App., 1 
S.W.2d 322. 

12 C.J. p 1264 note 34. 

Statute authorizing’ issue of tax 
bills to pay for special improvements 
is not unconstitutional as depriva¬ 
tion of property without due proc¬ 
ess. 

Kan.—State t. Kansas City, 262 P. 
1032, 125 Kan. 88. 

12- Tex.—^Farmers' State Bank of 
Burkburnett ▼. McReynolds. Civ. 
App., 1 S.W.2d 322. 

12 C.J. p 1264 note 34 [a]. 

Prior vendor’s lien 
Ordinance making paving lien su¬ 
perior to vendor's lien acquired be¬ 
fore acceptance of city charter and 
paving law was held not to take 
property without due process of law. 
Tex.—Marriott v. Corder, Civ.Appw, 4 
S.W.2d 213, error refused- 
Opportunity for hearing 
Where a city charter provided that 
on the day fixed for hearing any 
person owning or having any inter¬ 


est in the property proposed to be 
assessed for paving should have the 
right to be heard, the provision of 
the charter making the lien of pav¬ 
ing superior to that of a mortgage 
was not invalid as working a depri¬ 
vation of property without due proc¬ 
ess of law. 

Tex.—^Wooten v. Texas Bitulithic Co., 
Civ.App., 212 S.W. 248. 

123 Kan.—^Board of ComTs of Wy¬ 
andotte County V. Adams, 123 P.2d 
818, 155 Kan. 160. 

Bffeci of oonourrent status 
Where statutes providing that lien 
created by tax bills for special im¬ 
provements shall be concurrent with 
general tax lien were in force when 
special tax bills were issued for spe- | 
cial improvements, a ludgment in ac¬ 
tion to foreclose general lien for gen¬ 
eral taxes extinguishing the lien for 
the special tax bills because of in¬ 
sufficiency of proceeds to satisfy all 
liens did not deprive tax bill owners 
of their property without due process 
of law. 

Kan.—Board of ComTs of Wyandotte 
County V. Adams, supra. 

13. Tex.—^Anderson v. Brandon. 47 
S.W.2d 261, 121 Tex. 188. 

14. Mo.—Corpus Juris quoted In St. 
Francis Levee Dist. v. Dorroh, 289 
S.W. 925, 936. 316 Mo. 898. 

Okl.—Shults V. Ritterbusch, 134 P. 
961, 88 Okl. 478. 

15- Ga,—Georgia By. & Electric Co. 
V. City of Atlanta, 87 S.E. 1058, 
144 Ga. 722. 

12 C.J. p 1264 note 86. 

Separate sale for deHuqueut drainage 
taxes 

i Amendment of statutes providing 
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for collection of drainage taxes In 
same manner and at same time as 
state and county taxes, by adding 
provision for separate sale for delin¬ 
quent drainage taxes, did not de¬ 
prive bondholders of property with¬ 
out due process, 

U.S.—Ingraham v. Hanson, Utah, 56 
S.Ct. 511, 297 U.S. 278. 80 LEd. 
728. 

Proceeds of sale 

Where delinquent installment of 
street improvement assessment is 
collected by county treasurer as oth¬ 
er delinquent taxes are collected, and 
proper statutory procedure is fol¬ 
lowed, by prorating proceeds between 
ad valorem tax and delinquent as¬ 
sessment installment due process of 
law has been had in collection of in¬ 
stallment, bondholders have no fur¬ 
ther lien on lot sold, and installment 
is legally extinguished. 

U.S.—^Town of Okeene, Okl.. ex rel. 
Burgard v. Kratas, D.C.Okl., 45 F. 
Supp. 629. 

Purohaae by ooumty and n^nla 

(1) Where tax resale was conduct^ 
ed in manner provided by statute, re¬ 
sale for subsequent unpaid install¬ 
ments of special assessments secur¬ 
ing city paving bonds without fur¬ 
ther public sale did not violate due 
process, since statutes In force at 
time of levying of assessments and 
Issuance of bonds prescribing man¬ 
ner of enforcement became part of 
contract. 

U.S.—Board of Coro'rs of EHlis Coun¬ 
ty, Okl,, V. City of Shat tuck, Okl., 
ex reL Versluls, C.CA.Oki.. 140 F, 
2d 67. 

(2) The fact that no fund was re¬ 
alized ftt>m a resale tax sale at which 
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for recovery of attorney’s fees in an action to fore¬ 
close the lien;^® and there is authority to the 
effect that the land may be forfeited for nonpay¬ 
ment of the assessment.^'^ A statute providing for 
a sale of drainage district lands on application, and 
for notice of sale, is not unconstitutional for want 
of notice on application,**^^ and a provision that 
drainage taxes shall have the force and effect of 
a judgment and execution at law against the prop¬ 
erty owner is inoperative to deprive persons of 
property without due process of law, and may be 
eliminated,^^ Xhe legislature may regulate the pro¬ 
cedure for the making and enforcement of assess- 
ments.20 it may, for example, make the finding of 
a city council conclusive to the effect that a proper 
petition for a public improvement has been filed, 
and make the report of the commissioners in con¬ 
demnation proceedings prima facie evidence.22 

Attachment, An assessment for public improve¬ 


ments may be enforced by attachment of the assessed 

property.22.5 

Waiver of defenses. The exercise by the owner 
of an option to pay his assessment by installments 
may be §^iven the effect of a waiver of defenses to 
the assessment,23 and a defense once waived may 
not be taken advantage of thereafter-^i 

Increasing fees for collection. A statute author¬ 
izing county courts to increase the township collec¬ 
tor’s fees for collecting drainage taxes does not take 
the drainage district’s property without due proc- 
ess.^5 

§ 664. - Personal Judgment 

A personal Judgment for an assessment may not be 
rendered against a nonresident who has not appeared 
or been served with process within the state. The valid¬ 
ity of a statute authorizing a personal judgment against 
resident owners depends on whether or not the effect 
of the statute places a burden on property not benefited 


county was compelled to purchase 
the property by law for want of 
qualified bidders did not deprive 
holders of pavement improvement 
bonds of benefit of their security or 
deny them due process of law. 

U.S.—Dickinson v, Tidd, C.aA.Okl., 

1S7 F.2d 610. 

(3) On sale of property for delin¬ 
quent ad valorem taixes, the ceritfica- 
tion to county treasurer of special 
assessments for that year without 
attempt to extinguish lien for special 
assessment installments not yet due 
conformed to statutory requirements 
and constituted due process of law 
in extinguishing the lieu of install¬ 
ments so sold. 

U.S.—Town of Marshall ex rel. Ver- 

sluis V. Carey, D.C.Okl., 42 F.Supp. 

630, 

(4) Where notices of original tax 
sales did not rckention street improve¬ 
ment assessments or paving taxes, 
and were otherwise defective in des- ; 
ignating annual installments and 
paving taxes, due process of law 
was not had in attempt to extinguish 
bondholders' lien of annual install¬ 
ments of assessments involved, and 
installments were not properly in¬ 
cluded in original tax sale or in sub¬ 
sequent tax resale. 

U.S.—Town of Okeene, Okl., ex rel. 

Burgard v. Kratz, D.C.Okl., 45 F. 

Supp. 620. 

(5> Where bonds were issued 
against described realty for paving 
streets in townsite subdivision of 
city, and thereafter subdivision was 
vacated without bondholder's con¬ 
sent, and premises were replatted un¬ 
der statutory authority so that tracts 
or units as originally described were 
etulargad to include other lands not 
affected by the lien of the bonds, and 


the tracts were thereafter assessed 
and carried on tax rolls under such 
description, bondholder was not re¬ 
quired to pay delinquent ad valorem 
taxes thereon to save his lien from 
foreclosure along with lien of county 
at tax resale, and hence could enjoin 
resale as an attempt to deprive him 
of his property without due process 
of law. 

Okl.—Cook V. Parkinson, 131 P.2d 82, 
191 Okl. 529. 

Validity of deed 

Under statute providing that hold¬ 
er of certificate of sale under street 
improvement bond shall serve writ¬ 
ten notice on owner before expira¬ 
tion of time of redemption or before 
date of application for deed, and stat¬ 
ute providing that any action con¬ 
testing validity of deed must be 
brought within six months after issu¬ 
ance of deed, failure to give record 
owner proper notice of application 
for deed did not deprive him of his 
property without due process of law. 
Cal.—^Elbert, Limited v. Gross, 260 
P.2d 35, 41 Cal.2d 322. 

16. Ind.—'Pittsburgh, etc., R. Co. v. 
Schmuck, 103 N.E. 326, 181 Ind. 
323. 

Ky.—Daly v. Look, 267 S.W’.2d 77. 
Tex.—Sullivan v. Roach-Manigan 
Paving Co. of Texas, Civ.App., 220 
S.W. 444, dismissed on motion— 
Keller v. Western Paving Co., Civ. 
App„ 218 S.W. 1077. 

17. Minn.—^Williams v. St. Paul, 142 
N.W. 886, 123 Minn. 1. 

18. Wis.—^In re Dancy Drainage 
Dist., 226 ISr.W. 873, 199 Wis. 85. 

Snfficleacy of notice 

Statute providing for application 
and sale of drainage land need not 
provide for notice of every conceiva¬ 
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ble situation arising after sale to be 
constitutional. 

Wis.—In re Dancy Drainage Dist, su¬ 
pra. 

19. Fla.—Martin v. Dade Muck Land 
Co., 116 So. 449, 95 Fla. 530, ap¬ 
peal dismissed M. B. Garris ITop- 
erties v. Martin, 49 S.Ct 25, 278 U. 
S. 560, 73 L.Ed. 505. 

20 . Miss.—Bobo v. Yazoo-Mississip- 
pi Delta Levee Comrs., 46 So. 819, 
92 Miss. 792. 

Extension of time 
An extension of time of unpaid 
assessments does not deprive bond¬ 
holders of due process of law. 

Ill.—^Village of Bellwood v. Hunter 
& Co., 32 N.E.2d 160, 375 Ill. 627. 
certiorari denied 62 S.Ct 60, 314 
I U.S. 629, 86 L.Ed. 505. 

I 21. U.S.—^Londoner v. Denver, Colo., 

I 28 S.Ct. 708, 210 U.S. 373, 52 LEd. 
1103. 

22 . Ill.—Chicago Terminal Transfer 
R. Co. V. Chicago, 75 N.E 499, 217 
Ill. 343. 

22.5 DeL—Riley v. Banks, 62 A2d 
229, 5 Terry 489. 

Notice 

Provision for notice to owner of 
property attached whenever practica¬ 
ble is sufficient notwithstanding fur¬ 
ther provision that failure to give no¬ 
tice shall not impair jurisdiction of 
court. 

Del.—^Riley v. Banks, supra. 

23. Wis.—Weise v. Green Bay, 126 
ISr.W. 681, 143 Wis. 198. 

12 C.J. p 1264 note 41. 

24. Ill.—^People v. Chicago, etc., Cfe., 
103 N.E. 997, 261 Ill. 393. 

25. Mo.—^Little River Drainage Dist 
V. Lassater, 29 S.W.2d 716, 325 ICo. 
493. 
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at alU fmpoaes assessments materially in excess qf 
benefits. 

A personal judgment for an assessment may not, 
for want of jurisdiction, be rendered against a non¬ 
resident of the state who has not entered his ap¬ 
pearance or been served with process within the 
state and notwithstanding the expression of a 
contrary opinion by an eminent justice in a leading 
case in the United States supreme court,^7 jt has 
been held that a personal judgment for an assess¬ 
ment is void even against a resident owner, for the 
reason that assessments are based on the theory of 
special benefits to property, and that a taking of the 
entire property and the imposition of personal lia¬ 
bility in addition would constitute a clear case of 
confiscation.28 So, where the effect of making an 
assessment against abutting property for street im¬ 
provements in a certain amount would be to exceed 
the entire value of the property assessed, including 
its enhanced value from benefits, the levy of an 


assessment in such amount, and for an additional 
amount as a personal liability against the owners, 
whereby other property of stich owners, receiving 
no benefits from the improvement, could be taken 
under execution, would constitute a taking of prop¬ 
erty without due process of law but a statute au¬ 
thorizing personal judgment against a landowner 
for the amount of an assessment is not unconsti¬ 
tutional where it does not place a burden on prop¬ 
erty not affected or benefited by the improvement, 
or authorize the levy of assessments materially in 
excess of benefits.3<> 

§ 665. -Bonds , 

As a general rule the legislature may, without deny¬ 
ing due process, provide for the Essuance of bonds to pay 
for improvements and for the levy of assessments to pay 
for the bonds. 

It is within the requirement of due process for the 
legislature to provide for the issuance of bonds 
to pay for an improvement,®^ and for the levy of 


26. U.S.—^Dewey v. Des Moines, 
Iowa, 19 S.Ct 379, 173 U.S. 193, 43 
L.Ed. 665. 

37. U.S.—^Per Miller, X, in Davidson 

V. New Orleans, Lia., 96 U.S. 97, 24 
UEd. 616. 

88 . S.D.—^Brookings v. Natwick, 117 
N.W. 876, 22 S.D. 322, 133 Am.S.R. 
927, 18 D.R.A.,N.S„ 1269, 17 Ann. 
Cas. 1254. 

12 C.J. p 1264 note 45. 

29- Tex.—^Foxworth-Galbraith Lum¬ 
ber Co. V. Realty Trust Co., Civ. 
App., 110 S.W.2d 1164, error dis¬ 
missed. 

30u Tex.—^Poxworth-Galbraitli Lum¬ 
ber Co. V. Realty Trust Co., supra. 
'W'.Va.—G. T. Fogle & Co. v. King, 51 
S.E.2d 776, 132 W.Va. 224. 

Xoint assessmeats 

Statute providing for joint paving 
assessment against property jointly 
owned was held to provide for as¬ 
sessment against undivided interest 
of each cotenant and impose corre- 
spohding personal liability on each 
cotenant, and hence not violative of 
constitutional guaranty of due proc¬ 
ess, since personal liability is im¬ 
posed only to extent of benefits ac¬ 
cruing to cotenant who has right to 
discharge lien, against his interest 
by payment of his portion of assess¬ 
ment 

Tex.—Smithey v. Shambaugh, 88 S. 

W. 2d 476, 126 Tex, 396. 

SI- Cal.—City of Dunsmuir v. Por¬ 
ter. 60 P.2d 836, 7 Cal. 2d 269, 

Chapman v. Rudolph, 208 P. 370, 
58 Cal.App. 233. 

Ga.—^Town of McIntyre v- Scott, 12 
S.E.2d 883, 191 Ga. 473. 

Idaho.—Stark v. McLaughlin, 261 P. 
244, 45 Idaho 112. 

Nev.—Washoe County Water Con¬ 


servation Dist- V. Beemer, 45 P.2d 
779. 56 Nev. 104. 

S.C.—Davis V. Town of Saluda, 145 
S.E. 412. 147 S.C. 498—Rutledge v. 
Greater Greenville Sewer Dist., 137 
S.E. 597.139 S.C. 188. 

Tex.—Tom Green County v. Moody, 
289 S.W. 381. 116 Tex. 299. 

Dallas County Levee Improve¬ 
ment Dist No. 3 V. Ayers, Civ.App., 
246 S.W. 1112. 

12 C.X p 1264 note 46. 

Public purpose 

(1) Provision of Cities and Vil¬ 
lages Act authorizing the authorities 
to borrow money for corporate pur¬ 
poses and issue bonds therefor, to 
provide for refunding of maturing 
bonds, and funding of judgment 
debts, does not empower corporate 
authorities to issue bonds for the 
satisfaction of judgments which have 
been incurred for other than corpo¬ 
rate purposes, in violation of consti¬ 
tutional provisions relating to tax¬ 
ing powers and debt limitations of 
local governments and relating to 
due process of law. 

Ill,—^Indiana Harbor Belt R. Co. v. 
Calumet City, 63 N,E.2d 369, 391 
Ill. 280. 

<2> Bonds issued under statute au¬ 
thorising county to issue bonds for 
construction and reconstruction of 
general hospital were for a public 
and not a private purpose, and stat¬ 
ute was not unconstitutional as au¬ 
thorizing issuance of bonds for a pri¬ 
vate pun>ose, thereby depriving tax¬ 
payers of property without due proc¬ 
ess of law. 

—Cauble v. Beemer, 177 P.2d 677, 
64 Nev. 77. 

<3) The issuance of bonds and 
levying of a tax for the construction 
of a municipal airport by the city 

1055 


did not violate constitutional provi¬ 
sion requiring taxes to be levied for 
a public purpose or rights guaranteed 
by the Fourteenth Amendment, not¬ 
withstanding no public planes were 
I operating in and out of city at pres¬ 
ent. 

N.C.—Turner v. City of Reldsvllle, 29 
S.E.2d 211, 224 N.C. 42. 

JSIeotloii to detenxdnje issuauoe 

(1> Statute providing for elections 
for issue of bonds for schoolhouses 
was held not to violate due process. 
Ga—Houston v. Thomas, 146 S.E. 
908, 168 Ga 67. 

( (2) That property owners affected 

by lien of paving certificates alleged¬ 
ly did not have opportunity to vote 
on issuance of bonds was not denial 
of due procesa 

Fla—Utley v. City of SL Petersburg. 
149 So. 806. Ill Fla 841, appeal 
dismissed 64 S,Ct S93, 292 U.S. 
106, 78 1155, rehearing denied 

64 S.Ct 712, 292 U.S. 604. 78 EKtl 
1466. 

SeftEading boads 

<1> The statute authorising city to 
issue bonds for purpose of purcha>«- 
ing at discount bonds and coupons 
of financially distressed improvement 
districft within city does not consti¬ 
tute taking of property of taxpayer 
within city without due process of 
law. 

Cal.—Crescent City v. Moran, 77 F. 
2d 281, 26 Cal.App.2d 133—City of 
Alturas v. Elliott, 76 P.2d 697, 25 
Cal. App. 2d 191. 

(2> Where original obligation of 
Everglades Drainage District on 
bonds issued by it v/as to eonstniet 
and maintain drainage system, the 
act authorizing district to issue re¬ 
funding bonds and levy and collect 
special assessment on lands in its 
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assessments^^ in installments^^- to pay off the bonds, ] provided the statute is not arbitrary or discrimina. 


district for purpose of meeting ob¬ 
ligations on refunding bonds is not 
violative of due process on ground 
that legislature failed to provide for 
maintenance tax to maintain drainage 
system where obligation on refunding 
bonds was nothing more than exten¬ 
sion of original obligation and main¬ 
tenance was a part of construction 
which might be done with the acre¬ 
age tax, and district was authorized 
by a previous statute to establish 
maintenance areas. 

Fla.—State v. Everglades Drainage 
Dist*, 19 So.2d 472, 155 Fla, 36. 

(3> Refund of outstanding securi¬ 
ties of a village issued in anticipa¬ 
tion of collection of special assess¬ 
ment, under statute enacted after 
confirmation of assessment, did not 
deprive bondholders of their property 
without due process of law. 

Ill.—Village of Bell wood v. Hunter & 
Co., 32 N.E,2d 160, 375 III. 627, cer¬ 
tiorari denied 62 S.Ct. 60, 314 U.S. 
629, 86 LuEd. 505. 

(4) The issuance of funding bonds 
by a county, for purpose of redeem¬ 
ing outstanding registered road fund 
warrants, would not take property 
without due process as respects a 
resident .of a city located within such 
county, although principal and inter¬ 
est of proposed bonds were to be paid 
by a special levy over and above the 
5-mill levy authorized by statute con¬ 
cerning authority of county commis¬ 
sioners to levy taxes for highway 
purposes and although the tax was 
to be levied on all taxable property 
in the county. 

Mont.—State ex rel. Siegfried v. Car¬ 
bon County, 92 P.2d 301, 108 Mont. 
510, 123 A.L.R. 1456. 

Purpose of isstiaaice 

A proposed bond issue by city and 
county to buy land for donation to 
United States as site for air corps 
technical school, being for local and 
municipal purpose because of direct 
public benefit therefrom, does not 
violate due process clauses of fed¬ 
eral and state constitutions. Const, 
U.S. Amend. 14: Const,Colo. art, 2, § 
25; art. 20; Act Cong. Aug. 26, 1937, 
50 Stat. c 834. 

Colo.—McNichols v. City and County 
of Denver, 74 P.2d 99, 101 Colo. 
316. 

Kotioe and opportunity to be heard 

(1) The general assembly being 
fully empowered by constitution to 
direct issuance of bonds by county 
for acquisition of land for construc¬ 
tion of a teaching hospital to be used 
in connection with state medical col¬ 
lege, a statute so requiring was a 
legislative act and not a judicial act 
and no hearing or notice to landown¬ 
ers on advisability of issuance was 
necessary fpr a compliance with con- | 
stitutional due process clauses. 


S.C.—Smith V. Robertson, 41 S.E.2d 
631, 210 S.C. 99. 

(2) Statute permitting trustees of 
improvement district to issue bonds 
without notice to taxpayers was not 
denial of “due process," where the 
district was formed by popular vote 
and due notice of the special elec¬ 
tion was given. 

Or.—^Warren v. Salmon River-Grande 
Ronde Highway Improvement 
Dist., 252 P. 662, 120 Or. 408. 

(3) Issuance of bonds by a school 
district pursuant to a petition signed 
by not less than fifty-one per cent 
of the qualified voters of the district 
under a statute does not deprive the 
taxpayer of his property without due 
process of law, notwithstanding fail¬ 
ure of the statute to provide a tribu¬ 
nal before whom the taxpayer can 
appear and object to the issuance of 
the bonds, since, before the tax is 
levied, he can appear before the coun¬ 
ty board sitting as a board of equali¬ 
zation and make complaint. 

Neb.—McCord v. Marsh, 189 N.W. 

386, 108 Neb. 723. 

(4) Provisions of Turnpike Act au¬ 
thorizing proceedings in supreme 
court for approval of a bond issue 
and providing for procedure in su¬ 
preme court and for 10 days* publish¬ 
ed notice of presentation to court of 
an application for approval of bond 
issue do not constitute violation of 
any constitutional provision as to due 
process of law. 

Okl.—Oklahoma Turnpike Authority 
V. District Court of Lincoln Coun¬ 
ty, 222 P,2d 514, 203 Okl. 330— 
Application of Oklahoma Turnpike 
Authority, 221 P.2d 795, 203 Okl. 
335. 

Manner of payment 

(1) Sewer improvement district act 
is not void for failure to fix the man¬ 
ner in which bonds issued thereunder 
are to be paid, such matter being 
properly left to discretion of board 
of directors of district. 

Okl,—Armstrong v. Sewer Imp. Dist, 
No. 1, Tulsa County, 199 P.2d 1012, 
201 Okl, 631, reheard 207 P.2d 917, 
201 Okl. 631. 

(2) A county's calling of court¬ 
house construction bonds, payable 
serially, for redemption at par before 
maturity dates from funds of com¬ 
pany agreeing to assist in refunding 
thereof, was not improper as forc¬ 
ing sale of bonds to such company at 
price arbitrarily determined by coun¬ 
ty, thus depriving bondholder of 
property without due process of law, 
as source of redemption fund was 
immaterial, In absence of illegal di¬ 
version of funds, authorizing county, 
taxpayer or company providing fund 
to recover it from bondholding re¬ 
cipient. 


--- —--- uenied fig 

S.Ct. 1200, 326 U.S. 861. 89 LEd 
1282. ^ 


leu- 


-UT.iey V. 


or St Pe¬ 
tersburg, 149 So. 806, 111 Fla. 844 
appeal dismissed 54 S.Ct. 598 29a 
U.S. 106, 78 L.Ed. 1155, rehearing 
denied 54 S.Ct 712, 292 U.S 604 
78 L.Ed. 1466. 


Tex.—Moore v. Maverick County Wa¬ 
ter Control and Improvement l>ist 
No. 1 , Civ.App., 162 S.W.2d 1009 
certiorari denied 63 S.Ct 993 311 
U.S. 790, 87 L.Ed. 1156—Dallas 
County Levee Improvement Dist 
No. 3 V. Ayers, Civ.App., 246 S.W. 


Advaoioe from general foods 

Statute providing that if special 
assessment fund is insufficient to 
pay bonds for improvements and in¬ 
terest thereon when due, township 
shall pay the bonds and be reim¬ 
bursed, is not unconstitutional when 
applied to special assessment bonds 
issued prior to the effective date of 
the statute, on ground that there 
would be the taking of property with¬ 
out due process of law. 

Mich.—^Hazel Park Nonpartisan 
payers Ass'n v. Royal Oak Tp., 27 
N.W.2d 249, 317 Mich. 607, appeal 
dismissed 68 S.Ct. 219, 332 U.S. 
832, 92 L.Ed. 406, and City of Pern- 
dale V, Hazel Park Nonpartisan 
Taxpayers Ass'n, 68 S.Ct 221, 382 
U.S. 832, 92 L.Ed. 406. 

Property outside district 
Statute authorizing Washoe coun¬ 
ty to aid in one million dollar water 
storage project, for which United 
States was to advance money by is¬ 
suing noninterest-bearing bonds of 
county for five hundred thousand 
dollars, delivering bonds to water 
conservation district and levying and 
collecting taxes for payment thereof, 
was not invalid as depriving prop¬ 
erty owners outside conservation dis¬ 
trict of property without due pixx^ss. 
Nev.—^Washoe County Water Conser¬ 
vation Dist V. Beemer, 45 P.2d 779» 
56 Nev. 104. 


Bispositicni of proceeds 

Purchasers of drainage district 
bonds issued in accordance with the 
forms and requirements of law, in 
good faith and before maturity, will 
*be protected in their purchase, and 
are entitled to have the tax voted 
and authorized to retire them levied, 
although the governing authorities 
contemplated using the proceeds of 
the bonds, and in fact did use them, 
for purposes other than those au¬ 
thorized, and the levy of such tax 
does not violate the due process 
clause of U.S.Const. Amendm. 14. 
La.—^Ventriss Bros. v. Bouanchaud, 
91 So. 756, 150 La. 337. 

33. lU.—^Hulbert t: Chicago. 72 NJIL 


1056 



16A C. J. S. 


CONSTITUTIONAL LAW §§ 66&-666 


tory;^^ and a provision that deferred installments 
shall bear interest does not render the statute 
void.35 jhe legislature may provide that bonds for 
an extension of an improvement be payable by 
charges made for the use of the extension where 
property owners have an option to use, or not to use, 
the improvement.ss-s However, a statute which 
requires a county to issue bonds for the construc¬ 
tion of township roads, or provides that the county 
shall inddrse and guarantee road bonds issued by the 
townships therein, violates the due process require¬ 
ment,^® and the same has been held true of a statute 
which fails to provide sufficient notice of the election 
on the proposition of issuing bonds.^^ The validity 
of bonds issued under an authorizing statute is un¬ 
affected by a subsequent referendum of the statute 
since otherwise the bondholders would be deprived 
of property without due process of law.37.5 a stat¬ 
ute providing that the decision of a board or officer 
as to the validity of county bonds shall be res judi¬ 
cata denies due process when applied to persons not 
parties to the proceedings to determine validity. 37.10 

Security for payment, A city which elects to or¬ 


ganize a lighting district, and to levy a special tax 
on abutting property for the cost and issue bonds 
therefor, may, without denying due process of law, 
establish a special guaranty fund to secure payment 
of the bonds.38 

§ 666. - Reassessment 

A reassessment of property for public Improvements 
does not take property without due process of law, 
where there is no denial of notice and hearing, If re- 
quired. 

There is no violation of the due process require¬ 
ment by a reassessment of property for the benefit 
of a public improvement where the original assess¬ 
ment was insufficient^^ or invalid,^® where property 
subject to the assessment has been omitted,^^ or 
where the proceeds of the original assessment were 
placed in a bank which closed its doors.^® Further¬ 
more, reassessments may be made without violation 
of the guaranty of due process for the maintenance 
and repair of public improvements.^® Additional 
assessments or charges may be made according to 
use of the improvement‘s 3*3 to pay for mainte- 
nance^®*^® qj- further improvements necessary to 


1097, 213 Ill. 452, error dismissed 
26 S.Ct, 617, 202 U.S. 275, 50 L. 
Ed. 1026. 

12 C.J. p 1265 note 47. 

34. U.S.—Oregon Short Line R. Co. 
V. Clark County Highway Dist., I>. 
C.Idaho, 22 F.2d 681. 

Ga,—City of Dawson v. Bolton, 143 
S.B. 119, 166 Ga. 232. 

35. Hi.—Hulhert v. Chicago, 72 N.E. 
1097, 213 Ill. 462, error dismissed 
26 S,Ct. 617, 202 U.S. 275, 50 L.Ed. 
1026. 

12 C.J. p 1265 note 47 [a]. 

35.5 Ill.—Spalding v. Granite City, 
113 N.B.2d 667, 415 Ill. 274. 

36. N.C.—Commissioners of Balden 
County V. Boring, 95 S.E. 43, 175 
N.C. 105—Commissioners of John¬ 
ston County V. Lacy, 03 S.E. 482, 
174 N.C. 141. 

37. III.—Campe r. Cermak, 161 N.E. 
761, 330 HI. 463. 

37.5 Mont.—Lodge v. Ayers, 91 P.2d 
691. 108 Mont. 527. 

37.10 Ky.—Morgan County v. Gov¬ 
ernor of Kentucky, 156 S.W,2d 498, 
2S8 Ky. 532, 

38. Utah.—^Wicks v. Salt Lake City, 
208 P. 538, 60 Utah 265. 

39. U.S.—^Kadow V. Paul, Wash., 47 
S.Ct. 561, 274 U.S. 175, 71 L.Ed. 
982. 

Mo.—State ex rel. McGee, for Use 
and Benefit of Drainage Dist. No. 
4 of Dunklin County v. Wilson, 220 
S,W.2d 6, 358 Mo. 1244, certiorari 
denied 70 S.Ct 188, 338 U.S. 385, 
94 L.Ed. 543. 

16A C.J.S.—67 


Wis.—Stone v. Little Yellow Drain. 
Dist, 95 N.W. 405. 118 Wis. 388. 
Increase in, axncm&t of assessments 
under a reassessment does not con¬ 
stitute a taking of property without 
due process of law. 

Ark.—Earle Road Improvement Dist. 
V. Johnson, 224 S.W. 965, 145 Ark. 
428. 

Ohio,—Theobald v. Board of Com’rs 
of Payette County, 162 N.H 268, 
119 Ohio St 54, error dismissed 49 
S.Ct 93, 278 U.S. 672, 73 D.Ed. 513. 
Additional front foot assessment 
of property for semitary system was 
not violative of due process because 
of previous assessment 
Md.—^Washington Suburban Sanitary 
Commission v. Noel, 142 A. 634, 155 
Md. 427, appeal dismissed Noel v. 
Washington Suburban Sanitary 
Commission, 49 S.Ct 94, 278 U.S. 
573, 73 L.Ed. 513. 

Beftmdizig 

A statute providing that the obli¬ 
gations of two or more improvement 
districts be refunded by a single bond 
issue, requiring reassessment based 
on benefits in original proceedings, is 
not invalid. 

Cal.—Los Angeles County v. Jones, 
90 P.2d 802, 13 Cal.2d 654. 

40. Miss.—City of Clarksdale v. 
Fitzgerald, 179 So. 269, 181 Miss. 
135. 

Tex.—Booth V. Uvalde Rock Asphalt 
Co., Civ.App., 296 S.W. 345.' 

W.Va.—City of Beckley v. Hatcher, 
67 S.E.2d 20, 136 W.Va. 169. 

12 C.J. p 1265 note 49—44 C.J. p 770 
note 86. 


4L U.S.—St Louis A Kansas City 
Land Co. v. Kansas City, Mo., 36 
S.Ct. €47. 241 U.S. 419, 61 L.Ed. 
1072, 

42. Mo.—State ex ret Ross to Use 
of Drainage District No. 8 of Pem¬ 
iscot County V. General American 
Life Ins. Co., 35 S.W.ld 68, 336 Mo. 
829- 

43; Minn.—McMillan v. Freeborn 
County Comers, 100 N.W. 384, 93 
Minn. 16. 

Fro zata. assessment 

Statutory provision that cost of 
repairs to an established drainage 
ditch shall be assessed on a pro rata 
basis against all lands assessed ben¬ 
efits for original construction of ditch 
and not according to actual benefits 
to individual land resulting from a 
particular repair, does not violate 
the due process provisions of the 
state and federal constitutions. 

Minn.—^Petitions of Dudek, 70 N.W,2d 
329. 

Beoleanlng drainage ditch 

Mo.—State ex rel. Boss, to Use of 
Drainage District No. 8 of Pemi¬ 
scot County v. General American 
Life Ins. Co., 85 S,W.2d 68, 336 Mo. 
829, 

43.5 Kan.—City of Lawrence v. 

Robb, 265 P.2d 317, 176 Kan. 495. 
Sewer rent based on amount of wa¬ 
ter entering premises 
Kan.—City of Lawrence v. Robb^ su¬ 
pra. 

N.T.—Tursellino v, Paduano, 107 N. 

; Y.S.2d 839, 202 Misc. 74. 

; 43.10 U.S.—Carson v. Brockton Sew- 
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the systein>3.l5 The validity of a reassessment is i 
governed by the law in force at the time it is made, j 
and it may, therefore, he valid, although it is not 
made in the manner prescribed by law at the time 
of the original assessment,'^^ or although the prop¬ 
erty on which it is made was exempt from further 
assessment under the law in force when the original 
assessment was levied.^^ It has been held, however, 
that a reassessment so as to include lands owned by 
the United ■ States at the time of the improvement 
and original assessment, but subsequently alienated, 
is violative of due process.*^® 

Notice and hearing. If the owner has, by rea¬ 
son of notice or otherwise, been properly made a 
party to the proceeding, no additional notice of the 
reassessment need be given and where the 

provision for notice is that there shall be three suc¬ 
cessive publications in the official newspaper of the 
city, and objections may be filed within ten days 
after the last publication, the time is not so short 
as to amount to a denial of due process of law.*^^ 
So, where one section of an act relating to assess¬ 
ments provides for notice to landowners, another 
section relating to revision of assessments does not 
atrfhorize the taking of property without due process 
because there is no provision in the latter section 
for notice.'^^ If original assessments were de¬ 
termined by the legislature so as not to require no¬ 
tice, reassessment for repairs may be made without 
notice.^9'S The owner of omitted property sought to 
be reassessed is not entitled to a hearing as to the 
amount of assessments on other property owners, 
which have been paid by them.^o Where, however. 


improvements are sought to be made that are not 
part of the original plan, but are such as to consti¬ 
tute new and additional work not contemplated by 
the original plan, the property owner is entitled to 
a hearing.51 A statute authorizing reassessments 
for invalidity of prior assessments does not deny 
due process to owners who did not receive notice 
and opportunity for hearing until after improve¬ 
ment was completed.S2 

§ 667. - Curing Invalid Assessments 

Assessments which are null and void, or which could 
not have been lawfully authorized cannot be validated by 
a subsequent statute, nor can an unconstitutional as- 
sessment be validated by a popular vote; but an assess¬ 
ment which the legislature could have authorized may 
be validated. 

The legislature cannot validate an assessment 
which it could not originally have authorized,53 and 
a sale of land to satisfy such an assessment is a 
taking without due process of law, notwithstanding 
the attempt of the legislature to validate it;54 but 
an assessment which the legislature could have au¬ 
thorized may be ratified by a subsequent statute if 
it could be authorized at the time of ratification,5S 
and assessments which are not so arbitrary as to 
violate the requirement of due process may be val- 
idated.55 Where a statute makes no sufficient pro¬ 
visions for notice to landowners and opportunity to 
be heard, a purported curative statute could not val¬ 
idate the assessment,57 although it has been held 
that a statute which is unconstitutional for failure 
to afford a hearing to owners of property in an im¬ 
provement district, may be validated by a statute 
validating the organization of the district.58 So, 


er Com'rs, Mass., 21 S.Ct. 860, 182 

U.S. 398, 45 L..Ed. 1151. 

43.15 N.T.—^Tursellino v. Paduano, 
107 ]Sr.T.S.2d 839, 202 Misc. 74. 

44. tr.S.—Seattle v. Kelleber, Wash., 
25 S.Ct. 44, 195 U.S. 351, 49 L,.Ed. 
232. 

12 C.J. p 1265 note 55. 

45. Wash.—^Ettor v. Tacoma, 106 P. 
478, 107 P. 1061, 57 Wash. 50. 

46. U.S.—^L,ee v. Osceola & Little 
River Road Improvement List. No. 
1 of Mississippi County, Ark., 45 
S.Ct. 620, 268 U.S. 643, 69 L.Ed. 
1133. 

47. Tenn.—^Brite v. Grubbs, 234 S. 
W. 759, 144 Tenn. 647. 

12 C.J. p 1265 note 52. 

43. U.S.—^Belling-ham Bay & B. C. 

R. Co. V. New Whatcom, Wash., 19 

S. Ct. 205, 172 U.S. 314, 43 L.Ed. 
460. 

4^. Ark.—^Wimberly v. Road Im¬ 
provement List. No. 7 of Polk 
County, 255 S.W. 556, 161 Ark. 79. 

V. City of Royal Oak, 


38 N.W.2d 413, 325 Mich. 298, 111 
A.L.R.2d 1122, certiorari denied, 
Whitcomb v. Clark, 70 S.Ct 238, 
338 U.S. 890, 94 L.Ed. 647. 

45.5 Ind,—^Board of Comers of Wells 
County V. Falk, 47 N.E.2d 320, 221 
Ind. 376, 145 A,L.R. 1190. 

50. U.S.—St Louis & Kansas City 
Land Co. v. Kansas City, Mo., 36 S. 
Ct 647, 241 U.S. 419, 61 L.Ed. 1072. 

51. Tex.—Thomas v. Dallas County 
Levee Improvement Dist. No. 6, 
Com.App., 23 S.W.2d 325, set aside 
on other grounds, Com.App., 28 S. 

W.2d 1083. 

52. Miss.—City of Clarksdale v. 
Fitzgerald, 179 So. 269, 181 Miss. 
135. 

53. Cal.—Brady v. King, 53 Cal. 44. 

54. Cal.—^Brady v. King, supra. 

55. U.S.—Charlotte Harbor & N. Ry. 
Co. v! Welles, Fla., 43 S.Ct 3, 260 U. 
S. 8, 67 L.Ed. 100. 

Assessmeata by road aad bridge dls- 
■teict 

Acts 1919 c 8024 legalizing the pro¬ 
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ceedings of county commissioners in 
creating a special road and bridge 
district, and validating the assess¬ 
ments made in such district and the 
indebtedness incurred, does not take 
the property of taxpayers without 
due process of law. 

U.S.—Charlotte Harbor & N. Ry. Co. 
V. Welles, supra. 

56. Fla.—^Dover Drainage Dist. v. 
Pancoast, 135 So. 518, 102 Fla. 257. 

57. U.S.—Thornton v. Road Imp. 
Dist. No. 1 of Clark County, C.CA. 
Ark., 291 F. 518, appeal dismissed 
Road Imp. Dist. No. 1 of Clark 
County v. Thornton, 46 S.Ct. 12, 
269 U.S. 592, 70 L.Ed. 429. 

N.T.—^In re Union College, 29 N.E. 
,460, 129 N.T. 308. 

N.C.—City of Lexington v. Lopp, 185 
S.E. 766, 210 N.C. 196. 

58. Tex.—Sims v. State ex rel. 
Isensee, Com.App., 12 S.W.2d 540, 
appeal disrhissed State of Texas 
ex rel. Isensee v. Sims, 50 S.Ct 160, 
280 U.S. 633, 74 L.Ed. 597. 
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also, where an act establishing a drainage and levee 
district is invalid for want of a definite descrip¬ 
tion of the boundaries, and contracts by the dis¬ 
trict arc void, the defect cannot be cured by a sub¬ 
sequent act purporting to abolish the district and 
directing a levy on the lands intended to be bene¬ 
fited for the preliminary expenses incurred under a 
contract;^3 nor can a special assessment which is 
void by reason of unconstitutionality of the statute 
under which it is levied be validated by a popular 
vote.^^ 

§ 668. Regulation or Prohibition of Profes¬ 
sions, Trades, Occupations, and 
Business 

Reasonable regulations Imposed In the interests of 


public health, morals, order, and safety, on the right to 
engage fn any trade, business, profession, or occupation 
Arm not a deprivation of property without due process 
of law. 

The liberty guaranteed by the due process clause 
includes the right to manufacture and offer for 
sale any article of commerce one pleases, as long 
as the doing so does not come under the restrictive 
jurisdiction of the police power.®^ The general 
right to engage person or property in any trade, 
profession, or business is subject to the power in¬ 
herent in the state to make all rules and regulations 
with respect to the use and enjoyment of property 
rights necessary for the preservation of the public 
health, morals, comfort, order, and safety; and such 
regulations do not deprive owners of property with¬ 
out due process of iaw.e^ The constitutional right 


5S. Ark.—Morgan Engineering Co. 

V, Cache River Drain. Dist., 184 S. 

W. 57, 122 Ark. 491, followed in 
Markle v. Hart, 191 S.W. 24, 126 
Ark. 416. 

60. Mich.—Anderson v. Hill, 29 N. 
W. 549. 54 Mich. 477. 

61. U.S.—Corpus Juris Secunduiu 
cited in. La Porte v. Bitker, D.C. 
Wls., 55 P.Supp. SS2, S86, affirmed, 
C.C.A., 145 P.2d 445. 

Lrfi.—City of New Orleans v. Toca, 
75 So. 208, 141 La. 551, L.R.A. 
1917B 761, Ann.Cas.l918B 1032. 

62. IT.S.—City of Marysville v. 

Standard Oil Co., C.C.A.Kan., 27 P. 
2d 478, affirmed Standard Oil Co. 
V. City of Marysville, 49 S.Ct. 430, 
279 IT.S, 582, 73 L.Ed. 866, rehear¬ 
ing denied 50 S.Ct 79, and inter¬ 
pretation of decision denied 51 S. 
Ct 38, 282 U.S. 797, 75 L.Ed. 718— 
Palmer Bros. Co. v. Weaver, D.C. 
Pa., 3 P.2d 333, affirmed 45 S.Ct 
128, 266 U.S. 588, 69 L.Ed. 455— 
Paramount Pictures v. Lianger, D. 
C.N.D., 23 P.Supp. 890, motion 

granted 59 S.Ct 641, 306 U.a 619, 
83 L.Bd. 1025. 

Weaver v. Stone, D.CXPla., 11 P. 
Supp. 559—Spielman Motor Sales 
Ca V. Dodge, D.C.N.Y., 8 P.Supp. 
437, modified on other grounds 65 
S.Ct 678, 295 U.S. 89, 79 L.Ed. 1322, 
Macmillan Co. v. Johnson, D.C. 
Mich., 269 P. 28. 

Ala—State v. Kartus, 162 So. 533, 
230 Ala 352, 101 A.L.R. 1336, an¬ 
swers conformed to 162 So. 638, 
26 AlaApp. 446, certiorari denied 
162 So. 541. 230 Ala 357. 

Cal.—Corpus Juris cited in Murrill 
V. State Bd. of Accountancy of 
Dept of Professional and Voca¬ 
tional Standards, 218 P.2d 569, 571, 
97 Cal.App.2d 709—Ex parte Maki, 
133 P,2d 64. 56 CaLApp.2d 635— 
Corpus Juris cited in Gregory v. 
Hecke, 238 P. 787, 793* 73 CaLApp. 
268. 


Conn.—State v. Bawsett. 123 A. 842. 

100 Conn. 430, 37 A.L.R, 131. 

Del.—State v. I>anberg, 6 A.2d 596. 
1 Terry 136. 

Becker v. State, 1S5 A. 92, 7 W. 
W.Harr. 454. 

Ga.—^Kirkpatrick v. Candler, 53 S 
E.2d 8S9, 205 Ga. 419. 

III.—Lasdon v. Hallihan, 36 N.E.2d 
227, 377 Ill. 187, 

Md.—Castle Farms Jy&iry Stores v. 
Lexington Market Authority, 67 
A.2d 490, 193 Md. 472. 

Mass.—Commonwealth v. Finnigan, 
96 N.E.2d 715. 326 Mass. 378— 
Sperry & Hutchinson Co. v. Mc¬ 
Bride, 30 N.E.2d 269. 307 Mass. 
408, 131 A.L.R 1254. 

Minn.—Johnson v. Ervin, 2S5 N.W. 
77, 205 Minn, 84. 

Mont—Montana Meat Co. of Helena 
V. Missoula Live-Stock Auction Co., 
230 P.2d 965, 125 Mont €6. 

N.Y.—People v. Cohen, 8 N.T.S.2d 
70, 255 App.Div. 485. 

Wormsen v. Moss, 29 N.T.S.2d 
798, 177 Misc. 19—Devito v. Moss, 
9 N.Y.S.2d 730, 170 Mlsc, 170—In 
re Hauges, 253 N.Y.S. 81, 140 Mlsc. 
811. 

Ohio.—^Myers v. City of Cincinnati, 
190 N.E. 569, 128 Ohio St 235— 
Davis v. State, 160 N.E. 473, 118 
Ohio St 26. error dismissed Davis 
V. State of Ohio. 48 S.Ct 433, 277 

U. & 571, 73 L.Ed. 993. 

State ex rel. Schneider v. Gal- 
lutt Cleaning & Laundry Co., 32 
Ohio N.P.,N.S., 121, 

Okl,—Walcher v. First Presbyterian 
Church of Norman, OkL, 184 P. 
10$, 76 Okl. 9. 6 A.LuR. 1693. 
Tenn.—Jones v. City of Jackson, 259 
S.W.2d 649, 195 Tenn. 329—Miller 

V. City of Memphis, 1T8 aW.Sd 
883, 181 Tenn. 15, 151 A.L.It 1173. 

Wash.—State v. Superior Court for 
King County, 206 P. 966, 120 Wash. 
183. 

Wis.—General Motors Acceptance 
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Corp. V. Commissioner of Banks, 
46 N.W.2d 328, 258 Wis. 56. 

12 C.J. p 1272 note 23. 

As Within police power generally 
see supra 99 181-194. 

Eeg,ui8lte8 of due process 

(1) It the legislative regulation 
of a trade or business has some rea¬ 
sonable relation to the legislative 
purpose and is not arbitrary or dis¬ 
criminatory, the requiiremonts of due 
process are satisfied. 

Fla.—Miami L*aundry Co. v. Florida 
Dry Cleaning & Laundry Board, 
1S3 So. 759. 134 Pla. 1, 119 AUR. 
956. 

(2) WTiere there Is any conceiv¬ 
able reasonable basis for a statutory 
regulation of intrastate business oc¬ 
cupations to conserve the public wel¬ 
fare. the courts may not annul such 
regulation as a violation of due 
process. 

Fla.—^Heller v. Abess, 184 So. 122, 
134 Fla. 610. 

The ConsiitailoaL^ lurciectloaL of 
property rights does not make a 
state or a city impotent to guard 
I its citizens against annoyances of 
life merely because regulation may 
restrict manner of doing legitimate 
business* since even legitimate oc¬ 
cupation may be restricted or pro¬ 
hibited in public interest 
U.S.—Breard v. City of Alexandria, 
La,, 72 S.Ct 926, 341 UK 622, 95 
L.Ed. 1233, 35 A.L.R,2d SSS, re¬ 
hearing denied 72 S.Ct. 21, 343 U. 
S. 843, 96 L.Ed. 637. 

XBjxxry to public 

The federal Constitution does not 
secure to anyone liberty to conduct 
his business in such fashion as to 
inflict injury on the public at large 
or on any substantial group of peo¬ 
ple. 

U.a.—Brown V. Warner Holding Co., 
D.C.Mlnn., 56 F.Supp. 593. 

Bxisteaoe of evil 

The finding by legislative body 
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to engage in a lawful business does not prevent 
legislation prohibiting any business which is in¬ 
herently vicious and harmful.The power to 
regulate extends to the property rights of all per- 
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sons and corporations, domestic and foreign aad 
the time and mode of passing title may be controlled 
so as to protect lawful owners or to insure obedience 
to law.®^ 


that existence of evil in connection 
with any business or occupation is 
widespread is sufficient answer to 
complaint of one therewith engaged 
notwithstanding that he himself is 
honorable and decent in conduct of 
his own concerns, and he is not 
thereby deprived of his property 
without due process of law. 

Cal.—^Ex parte Maki, 133 P.2d 64, 56 
Cal.App.2d 635. 

Conrency exchanges 

State has authority to regulate 
currency exchanges and issuance and 
sale of money orders, and wisdom of 
employing any particular mode of 
regulation is a matter for legislative 
rather than judicial determination, 
and statute attempting to regulate 
such business does not violate due 
process clause of federal Constitu¬ 
tion. 

ir.S. —Currency Services v. Mat¬ 
thews, D.C.Wis., 90 F.Supp. 40. 

Particular regulatory acts held con., 
stitutional 

<1) Grain futures act. 
tJ.S.—^Board of Trade of City of Chi¬ 
cago V, Wallace, C.C.A-, 67 F.2d 
402, certiorari denied Wallace v. 
Board of Trade of City of Chicago, 

54 S.Ct 529. 291 U.S. 680, 78 L.Ed. 
1067, and Farmers' Nat. Grain 
Corporation v. Board of Trade 
of City of Chicago. 54 S.Ct. 529, 
291 U.S. 680, 78 L.Ed. 1067. 

(2) Second War Powers Act. 

TJ.S.— K. & X Markets, Inc. v. 

Bowles, D.C.N.J., 57 F.Supp. 294, 
affirmed, C.C.A., 148 F.2d 661— 
Ba Porte v. Bitker, D.C.Wis., 66 
F.Supp. 882—^Henderson v. Bryan, 
D.aCal., 46 F.Supp. 682. 

D.C.—^Walter Brown & Sons v. 
Bowles, D.C., 58 F.Supp. 323—L. 
P. Steuart & Bro. v. Bowles, D.C., 

55 F.Supp. 336, affirmed 140 F.2d 
703, 78 U.S.App.D.C. 350, affirmed 
64 S.Ct. 1097. 322 U.S. 398, 88 L. 
Ed. 1360. 

(3) Agricultural Adjustment Act, 
U.S.—Mulford V. Smith, Ga., 59 S. 

Ct 648, 307 U.S. 38. 83 D.Ed. 1092. 

Hudson-Duncan & Co. v. Wal¬ 
lace, D.C.Or., 21 F.Supp. 295, re¬ 
versed on other grounds, C.C.A, 
98 F.2d 985. 

(4) Marketing agreements and or¬ 
ders under the Agricultural Adjust¬ 
ment Act. 

U.S.—Mulford V. Smith, supra. 

(6) The Agricultural Marketing 
Agreemept Act. 

U.S.—^U. S, V. Whittenberg, D.C. 
Tex.. 21 F.Supp. 713, affirmed. C. 
C.A., 100 F.2d 520. 

(6) Packers and Stockyards Act. 


U.S.—Sioux City Stock Yards Co. v. 
U. S., D.C.Iowa, 49 F.Supp. 801. 

(7) The Sugar Act of 1948. 

U.S.—Secretary of Agriculture v. 

Central Boig Refining Co., App. 
D.C., 70 S.Ct. 403, 338 U.S. 604, 94 
L.Ed. 381. 

(8) California Industrial Recovery 
Act. 

Cal.—Ex parte Lasswell, 36 P.2d 678, 
1 Cal. App. 2d 183. 

(9) Statutes designed to stabilize 
the production and marketing of 
milk. 

N.T.-—Noyes v. Landel, 18 N.T.S.2d 
676, affirmed 21 N.Y.S.2d 616, 259 
App.Div. 1108, affirmed 33 N.E.2d 
865, 284 N.Y. 563, and affirmed 34 
N.E.2d 906, 286 N.Y. 749. 

(10) Federal Social Security Act. 
Ala.—Beeland Wholesale Co. v. Kauf¬ 
man, 174 So. 516, 234 Ala. 249. 

(11) Act regulating agricultural 
industries. 

Cal.—^Agricultural Prorate Commis¬ 
sion V. Superior Court in and for 
Los Angeles County, 55 P.2d 495, 5 
Cal.2d 560. 

Bregnlatloii of commerce 

Congress, in choice of means to ef¬ 
fect permissible regulation of com¬ 
merce, must conform to due proc¬ 
ess, but where means chosen are ap¬ 
propriate to permissible end, there 
is little scope for operation of due 
process clause. The Fifth and Four¬ 
teenth Amendments are not guaran¬ 
ties of untrammeled freedom of ac¬ 
tion and of contract, and congress, 
in exercise of its power to regulate 
commerce, can subject both to re¬ 
straints not shown to be unreason¬ 
able. 

U.S.—^Virginian Ry. Co. v. System 
Federation No. 40, Va., 57 S.Ct. 
592, 300 U.S. 515, 81 L.Ed. 789. 
CollectlOZt of 

Prohibition of solicitation of em¬ 
ployment to collect claims is a regu¬ 
lation, and not a prohibition of the 
business of collecting claims. 

U.S.—^McCloskey v. Tobin, Tex., 40 
S.Ct 306, 252 U.S. 107, 64 L.Ed. 
481. 

62.5 Md.—Howard Sports Daily v. 
Weller, 18 A.2d 210, 179 Md. 355. 

63. Pa,—^Horowitz v. Beamish, 185 
A 760, 323 Pa. 273. 

12 C.X p 1273 note 24. 

Bistrihution of assets 
Failure of a statute permitting a 
corporation, on obtaining approval 
of state corporation commissioner, to 
distribute assets other than surplus 
profits, to provide for notice to and 
hearing of creditors is not denial of 
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due process of law. as applied to a 
solvent corporation duly reducing its 
capitalization, with intent to dis¬ 
tribute assets owing their existence 
to assessments levied and collected 
upon stock fully paid at par. 
Cal.—Dominguez Land Corporation 
V. Daugherty, 238 P. 703, 196 Cal 
468. 

Massachusetts trusts 

( 1 ) Requiring Massachusetts com¬ 
mon-law trust to procure certificate 
of authority to do business in Michi¬ 
gan held not deprivation of property 
without due process. 

U.S.—Hemphill v. Orloff, Mich 4g 
S.Ct. 577, 277 U.S. 537, 72 LEd. 
978. 

(2) Exercise of corporate rights 
by Massachusetts trust may be pro¬ 
hibited. 

Wash.—State v. Paine. 243 P. 2 137 
Wash. 566, 46 A.L.R. 165, opinion 
adhered to 247 P. 476, 137 Wash 
566, 572, 46 A.L.R. 165. 
Beorganizatloa or liquidation at 
mortgage investment companies 

(1) In New York, the Schackno 
Law providing for administration of 
mortgage investments of company 
taken over by superintendent of In¬ 
surance is not invalid as impairing 
obligation of contract or denying 
due process. 

N.Y.—People, by Van Schaick, v. 
Title & Mortgage Guarantee Co. 
of Buffalo, 190 N.E. 153, 264 N.T. 
69, followed in People, by Van 
Schaick, v. New York Title & Mort¬ 
gage Co., 191 N.E. 622, 264 N.T. 
475, appeal dismissed Abrams v. 
Van Schaick, 55 S.Ct, 135, 293 U.S. 
188, 79 L.Ed. 278. 

(2) Provisions, authorizing mort¬ 
gage commission to borrow money 
to pay taxes and expenses of fore¬ 
closing mortgage on realty after 
taking over mortgage and participa¬ 
tion certificates secured thereby, are 
not invalid as depriving certificate 
holder of his property without due 
process. 

N.Y.—Wolff V. Mortgage Commis¬ 
sion, 1 N.E.2d 835, 270 N.Y. 428. 

64- U.S.—^Advance-Rumely Thresher 
Co.'v. Jackson, N.D., 53 S.Ct. 133. 
287 U.S. 283, 77 LuEd. 306, 87 A. 
L.R. 285. 

Ga.—Alco Peed Mills v. Hollis, 1S2 
S.E. 184, 184 Ga. 594. 

12 C.X p 1273 note 25. 

Prauduleut transfers 

A state law may make a convey¬ 
ance fraudulent as to creditors dur¬ 
ing continuance of business without 
being a taking of property without 
due process. 
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On the other hand, the validity of a regulation of 
a lawful business is dependent on some reasonable 
necessity for the regulation for the protection of the 
public health, safety, morality or other phase of 
the general welfare.^'*-^ To the extent that such 


statutes are unreasonable or constitute an arbitrary 
interference with legitimate occupations or busi¬ 
ness, they constitute a violation of the guaranty of 
due process of law,®5 and, if unconstitutional on this 
ground, they cannot be rendered valid by any Icgis- 


U.s.—Bertseh v. McBride, C.C.A. | 
Mich., 5S F.2d 799. I 

64.5 U.S.—Inland Steel Co. v. N. L. 

R. B.. C.A.7. 170 P.2d 247, 12 A. 
L.R.2d 240. affirmed, American 
Communications Ass’n C. I. O. v. 
Douds, 70 S.Ct. 674, 339 U.S. 382, 
94 L.Eki. 925. rehearing denied 70 

S. Ct. 1017, 339 U.S. 990, 94 L.Ed. 
1391, and United Steelworkers of 
America v. N. U. R. B., 70 S.Ct. 
1017. 339 U.S. 990, 94 L.Ed. 1391. 

Merced Dredging Co. v. Merced 
County, D.C.Cal., 67 F.Supp. 598. 
Qa.—Bramley v. State. 2 S.B.2d 647, 
187 Ga. 826. 

De Berry v. City of La Grange, 

S S.E,2d 146, 62 Ga.App. 74, 

Ill. —Father Basil’s Lodge v. City of 
Chicago, 65 N.E.2d 805, 393 III. 
246. 

N.J.—Reingold v. Harper, 78 A. 2d 
S4, 6 N.J. 182. 

N.T.—^Avon Western Corp. v. Wool- 
ley, 39 N.T.S.2d 653, reversed on 
other grounds 42 N.T.S.2d 690, 266 
App.Div. 529, affirmed 52 N.E.2d 
587, 291 N.Y. 687, motion granted 
53 N.E.2d 578, 291 N.T. 823. 

65- XT.S.—^New State Ice Co. v. Lieb- 
mann, Okl., 52 S.Ct. 371, 285 U.S. 
262, 76 L.Ed. 747—Frost v. Cor¬ 
poration Commission of State of 
Oklahoma, Okl., 49 S.Ct. 235, 278 

U. S. 616, 73 L.EJd. 483—Louis K. 
Liggett Co. V. Baldridge, Pa., 49 
S.Ct. 57. 278 U.S. 105, 73 L.Ed. 
204, followed in Pratter v. Las- 
coff, 185 N.E. 716, 261 N.Y. 509, 
certiorari denied LascofE v, Prat¬ 
ter, 63 S.Ct 786, 289 U.S. 754. 77 
L,Bd. 1498. 

Tebbetts v. McElroy, D.C.Mo., 56 
P.2d 621—Atlantic Refining Co. v. 
Trumbull, D.QConn., 43 F.2d 154. 

Merced Dredging Co. v, Merced 
County, D.C.Cal., 67 F.Supp. 598. 

U. S. V. Yount, D.C.Pa., 267 P. 
861. 

Colo.—^People v. Stanley, 9 P.2d 288, 
90 Colo. 315. 

Del.—State v. Danberg, 6 A.2d 596, 1 
Terry 136. 

Becker v. State, 185 A. 92. 7 W. 
W.Harr. 454. 

Fla-—^Miami Laundry Co. v. Florida 
Dry Cleaning & Laundry Board, 
183 So. 769, 134 Pla. 1. 119 A.L.R. 
956—State ex rel. Davis v. Rose, 
122 So. 226, 97 Fla. 710. 

Ga.—^De Berry v. City of La Grange. 

8 S.R2d 146, 62 Ga.App. 74. 
Iowa.—Central States Theatre Corp. 

V. Sar, 66 N.W.2d 450. 245 Iowa 
1254—State ex rel. Mitchell v. 
Thompson’s School of Beauty Cul¬ 
ture, 285 N.W. 133. 326 lowa 6S6— 


Duncan v. City of Des Moines, 
268 N.W. 547, 

La.—State v. Chisesi, 176 So. 453, 187 
La, 675. 

Miss.—Moore v. Grill is, 39 So. 2d 
505, 205 Miss. 865, 10 A.L.R.2d 
1425. 

Mont.—Freeman v. Board of Adjust¬ 
ment of City of Great Palls, 34 
P.2d 534, 97 Mont, 342. 

N.J.—Lakewood Exp. Service v. 
Board of Public Utility Com’rs, 61 
A.2d 730, 1 N.J. 45, 7 A,L.R.2d 1259. 

New Jersey Used Car Trade 
Ass’n V. Magee, 61 A.2d 751, 1 N. 
J.Super. 371. 

N.Y.—People v. Perretta, 230 N.Y.S. 
63, 228 App-Div. 420, affirmed 171 
N.E. 72, 253 N.Y. 305, S% A.L.R. 
636. 

People ex rel. Pinello v. Lead- 
bitter, 85 N.Y.S.2d 287, 194 Misc. 
481, affirmed 89 N.Y.S.2d 924. 275 
App.Div. 864, affirmed 95 N.B.2d 
61, 301 N.T. 695—Frank Supply 
Corp. V. Quilty, 49 N.Y.S.2d 943, 
182 MIsc. 921—General Baking Co. 
V. City of Saratoga Springs, 267 
N.Y.S. 314, 149 Misc. 92. 

Ohio.—Serrer v. Cigarette Service 
Co., Com.PI.. 74 N.E.2d 841, af¬ 
firmed, App., 74 N.E.2d 853, affirm¬ 
ed 76 N.E.2d 91, 148 Ohio St. 519. 
Or.—Christian v. La Forge, 242 P.2d 
797, 194 Or. 450—State v. Combs. 
130 P.2d 947, 169 Or. 566. 

Pa.—Commonwealth v. Creighton, 
170 A. 720, 111 Pa.Super. 302. 

Kelechava v, Hanover Tp., 82 
Pa.Dist. & Co. 587, 26 Leh.L.J. 43. 

H. B. Dolan College of Embalm¬ 
ing V. Vaux, Com.Pl., 61 Dauph. 
Co. 350. 

R.I.—^Amitrano v. Barbaro, 1 A-2d 
109, 61 R,L 424. 

Tenn.—Lewallen v. Hawn, 63 S.W.2d 
1008, 166 Tenn. 466. 

Tex.—Ex parte Garland, 154 S.W.2d 
834. 142 Tex.Cr. 414. 

Utah.—Rowell v. State Board of 
Agriculture, 99 P.2d 1, 98 Utah 353. 
12 C.J. p 1273 note 26. 

Preparation of tax returns 

That portion of the statute regu¬ 
lating certified public accountants 
making it unlawful for persons oth¬ 
er than certified public accountants 
and attorneys to prepare tax returns 
for compensation is invalid as an 
arbitrary discrimination between 
certified public accountants and oth¬ 
er persons and is without reason¬ 
able relation to the public welfare 
and cannot be justified as an exer¬ 
cise of the police power. 

Miss.—Moore v. Grillis, 39 So,2d 695, 
205 Miss. 865, 10 A.L.R.2d 1425. 
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BetermlnatloxL of arhitrarlneaa 

The things permitted by the stat¬ 
ute may be considered, in determin¬ 
ing whether the regulation or pro¬ 
hibition is arbitrary and violative of 
due process. 

U.S.—^Weaver v. Palmer Bros. Co- 
Pa.. 46 S.Ct. 320, 270 U.S. 402, 70 
L.Ed. 654. 

Acts or regnlatlons held violatire of 
due process 

(1) Provisions, in Louisiana act 
codifying building and loan associa¬ 
tion statutes, altering shareholders’ 
withdrawal rights. 

U.S.—Trelgle v. Acme Homestead 
Ass’n, La-, 56 S.Ct. 408, 297 U.S. 
189. SO L.Ed. 675, 101 A.L.R, 1284, 
rehearing denied 56 S.Ct. 687. 297 
U.S. 728. 80 UBd. 1010, Treigle v. 
Thrift Homestead Ass’n, 56 S.Ct. 
587, 297 U.S. 728, 80 L.Ed. lOlO, 
Treigle Sash Factory v. Conserva¬ 
tive Homestead Ass’n, 56 S.Ct. 
687, 297 U.S. 728. 80 L.Ed. 1010, 
Treigle Sash Factory v. Union 
Homestead Ass'n, 56 S.Ct 588, 297 
U.S. 728, SO L.Ed. 1010, and Mit¬ 
chell V. Conservative Homestead 
Ass’n, 56 S.Ct 588, 297 U.S. 728, 
80 L.Ed. 1010. 

(2) Philippine Chinese Bookkeep¬ 
ing Act, enacted to aid collection of 
taxes, prohibiting keeping of ac¬ 
count books in any language except 
English, Spanish, or a local dialect, 
as applied to Chinese merchants un¬ 
able to speak, read, or understand 
such languages or dialects. 

U.S,—Yu Cong Eng v. Trinidad, Phil¬ 
ippine. 46 S.Ct 619, 271 U.S. 500, 
70 L.Ed. 1059. 

(3) Act prohibiting use of shoddy 
in manufacture of comfortables. 

U.S,—^Weaver v. Palmer Bros. Co., 

Pa., 46 S.Ct 320, 270 US. 402, 70 
L.Ed. 654. 

(4) Act forbidding the use of any 
but the English language in teach- 
i ing secular subjects to children un¬ 
der the eighth grade in public or 
I private schools. 

U.S.—Bartels v. State of Iowa, 43 
I S.Ct 628, 262 U.S. 404, 67 UEd. 
1047. 

(6) Statute prohibiting sale of mo¬ 
tor vehicle lubrication oils not com¬ 
plying with specified standards. 

US.—Atlantic Refining Co. v. Trum¬ 
bull, D.C.Conn.. 48 F.2d 154. 

(6) Statute denying employment 
agencies right to charge fee for 
service in securing employment 
U.S.—Hanley v. Moody, D.C.Tex., 39 
F.2d 198. 
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lative declaration of an emergency.®® The fact that 
a business is diminished in value or that its profit 
is reduced as a result of governmental regulation 
does not establish a taking of property without due 
process of law;®®*® and the fact that a particular 
regulation will destroy the business to which it is 
applicable is not of itself enough to render it in¬ 
valid.®'^ The Fourteenth Amendment does not pro¬ 
tect against the hazards of competition.®® 
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Occupations or lines of business on which the 
state may impose reasonable regulations in the pub¬ 
lic interest without violation of the guaranty of due 
process of law include factors or commission mer¬ 
chants,®9 auctioneers,'^® building and loan associa¬ 
tions,'^^ bondsmen,*^ 1*® cleaners and dyers,dealers 
in junk,*^® fortune tellers,'^^ hawkers and peddlers, 
movers of goods,*^® nurserymen,*^7 pawnbrokers,78 


Gal.—Ex parte Maki, 133 P.2d 64, 56 
Cal.App.2d 635. 

e 7 . U.S.—San Francisco Shopping 

News Co. V. City of South San 
Francisco, C.C.A.Cal., 69 F.2d 879, 
certiorari denied 55 S.Ct. 122, 293 
XT.S. 606, 79 Lr.Ed. 697. 

Cal.—Ex parte Lawrence, 131 P.2d 
27, 55 Cal.App.2d 491. 

68. U.S.—^Hegeman Farms Corpora¬ 
tion V. Baldwin, N.Y., 55 S.Ct. 7, 
293 U.S. 163, 79 L.Ed. 259. 

Me.—State v. Old Tavern Farm, 180 
A. 473, 133 Me. 468, 101 A.L.R. 
810. 

69- N.T.—Baldwin v. Standard Ac¬ 
cident Ins. Co. (Olivit Action), 261 
N.Y.S. 507, 237 App.Div. 334, af¬ 
firmed 188 N.E. 71, 262 N.Y. 575. 

12 C.J. p 1273 note 27. 

70. Ohio.—^Holsman v. Thomas, 147 
N.E. 750, 112 Ohio St. 397, 39 A.L. 
R. 760. 


tain a junk yard in the county un¬ 
less it is maintained within an en¬ 
closed building or upon premises en¬ 
closed by a solid fence at least six 
feet high, does not violate constitu¬ 
tional right of the owner to conduct 
a lawful business, but is a reason¬ 
able restraint in the interest of pub¬ 
lic safety and general welfare. 

Cal.—People v. Sevel, 261 P.2d 359, 
120 Cal.App.2d Supp. 907. 

(2) Where ordinance required 
that a feather-edged board fence be 
constructed of boards of certain de¬ 
scription and erected in a certain 
manner around junk yards, the re¬ 
quirements of ordinance with respect 
to nature and construction of fence 
were arbitrary and unreasonable and 
unconstitutional in view of due proc¬ 
ess clause of state constitution. 
La.—City of New Orleans v. South¬ 
ern Auto Wreckers, 192 So. 523, 
193 La. 895. 


(7) Act prohibiting hauling gaso¬ 
line for fuel for vehicle in auxiliary 
tank. 

Fla.—Sweat v. Turpentine & Rosin 
Factors, 150 So. 617, 112 Fla. 428. 

(8) Ordinance prohibiting colored 
barbers serving white children. 

Ga.—Chaires v. City of Atlanta, 139 

S.E. 559, 164 Ga. 755, 55 A.L.R. 
230. 

(9) Portion of statute forbidding 
employment agents from taking 
judgment notes or wage assignments 
from applicants for a job as security 
for agent’s fee. 

Ill.—People V. Redfield, 10 N.E.2d 
341, 366 Ill. 562. 

(10) Law, construed as requiring 
surety companies to stipulate in con¬ 
tract to demand indemnity. 

Ky.—^Fidelity & Deposit Co. of Mary¬ 
land V. Logan, 20 S.W.2d 763, 230 
Ky. 776. 

(11) Provision in cooperative as¬ 
sociation act, that products produc¬ 
ed by member are conclusively pre¬ 
sumed to belong to him. 

La.—Louisiana Farm Bureau Cot¬ 
ton Growers’ Co-op. Ass’n v. 
Clark, 107 So. 115, 160 La. 294. 

(12) An ordinance intended to 
prohibit distribution of handbills, 
circulars, cards or other advertise¬ 
ments merely incidental to conduct 
of a lawful business. 

Ohio.—In re Thornburg, 9 N.E. 2d 
616, 55 ChioApp. 229. 

(13) Ordinance prohibiting person 
engaged in business of lending and 
collecting money from transacting 
part of business on streets. 

Tex.—^Ex parte Smythe, 28 S.W.2d 
161, 116 Tex.Cr. 146. 

(14) Regulation or prohibition of 
doing business in the state by a 
foreign corporation. 

Tex.—State v. Humble Oil & Refin¬ 
ing Co., Civ.App,, 263 S.W*. 319. 

66 . Iowa.—Duncan v. City of Des 
Moines, 268 N.W. 547, 222 Iowa 
218. 

66^ U.S.—^Day-Brite Lighting v. 
State of Missouri, Mo,, 72 S.Ct. 
405, 342 U.S. 421, 96 L.Ed. 469, 
rehearing denied 72 S.Ct. 674, 343 
U.S. 921, 96 L.Ed. 1334—Califor¬ 
nia State Auto. Ass’n Inter-Ins. 
:]&ureau Maloney, Cal., 71 S.Ct. 
m. 341 U.S. 105, 95 L.E<L 788. 


71. N.J.—Bucsi V. Longworth Build¬ 
ing & Loan Ass’n, 194 A. 857, 119 
N.J.Law 120, followed in 194 A. 
865, 119 N.XLaw 134. 

Rocker v. Cardinal Building & 
Loan Ass’n of Newark, 179 A. 667, 
13 N.J.Misc. 397, appeal dismissed 
59 S.Ct. 154, 305 U.S. 665, 83 L. 
Ed. 431. 

71.5 Ohio.—State ex rel. Howell v. 
Schiele, 88 N.E.2d 215, 85 Ohio 
App. 356, affirmed 91 N.E.2d 5, 153 
Ohio St. 236. 

72. Cal.—Ex parte Weisberg, 12 P. 
2d 446, 215 C^L 624—Carter v. 
Stevens, 295 P. 28, 211 Cal. 281. 

73. Ga.—Shurman v. City of Atlan¬ 
ta, 95 S.E. 698, 148 Ga. 1. 

Mo.—Corpus Ohris Secundum cited 
in State v. Lawson, 181 S.W.2d 
508, 512, 352 Mo. 1168. 

12 aJ. p 1273 note 33. 

Junk yards are not necessarily 
nuiseuaces, and individuals have a 
constitutional right to use their pri¬ 
vate property for junk yards as long 
as such use does not offend public 
morals or jeopardize public health 
and safety. 

La-—City of New Orleans v. South¬ 
ern Auto Wreckers, 192 So. 523, 
193 La. 895. 

Enclosed by fence 

(1) County ordinance providing 
that it shall be unlawful to main¬ 
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Transactions with minors 
Mo.—State v. Lawson, 181 S.W.2d 
508, 352 Mo. 1168. 

74. U.S.—Gladstone v. Gal ton, C.C. 
A.Cal., 145 F.2d 742. 

Ohio.—Davis v. State, 159 N.E. 575, 
26 Ohio App. 340, affirmed 160 N. 

E. 473, 118 Ohio St. 25, error dis¬ 
missed Davis V. State of Ohio, 48 
S.Ct. 432, 277 U.S. 571, 72 LBd. 
993. 

75. U.S.—^Town of Green River r. 
Fuller Brush Co., C.C.A.Wyo., 65 

F. 2d 112, 88 A.L.R. 177. 

76. U.S.—Schick v. City of New Or¬ 
leans, C.C.A.La., 49 F.2d 870, cei^ 
tiorari denied 52 S.Ct. 34, 284 U.S. 
656, 76 L.Ed. 556. 

La.—City of New Orleans v. Schick, 
120 So, 47, 167 La. 674. 

77- S.D.—Ex parte Hawley, 115 N. 
W. 93, 22 S.D. 23, 15 L.R.A.,N,a, 
138. 

78. Cal.—Eaker v. Bryant, 140 P. 

310, 24 Cal.App. 87. 

Mo.—Corpus Juris Secundum cited in 
State V. Lawson, 181 S.W.2d 508, 
612, 352 Mo. 1168. 

Transactions with minors 
Mo.—State v. Lawson, 181 S.W.2d 
508, 352 Mo. 1168. 
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plumbers,'^®*® private detectives,'^® real estate bro¬ 
kers,^® used car dealers,and also lines of business 
such as amusements,®2 barbershops,®® cemeteries, 


dealing in cotton,®^ exchanges,gasoline filling sta¬ 
tions,®® lobbying,®®-® manufacture, sale, and use of 
economic poisons,®^ massage,®^*® maternity hospi- 


78 ^ Ohio.—McGowen v. Shaffer, 

Com.Pl.. Ill N.E.2d 615. 

BefftOatioxi primarily for economic 
reasons and not for health or safety 
reasons is violation of due process. 

Ill_Schroeder v. Sinks, 113 N.E,2d 

is9. 415 Ill. 192. 

TS. U.S.—L»enon v. Atlanta, Ga., 37 
S.Ct. 70, 242 XT.S. 53, 61 Li.Ed. 145. 

V. State, 3T N.T.S.2d 1002, 
179 Misc. 172. 

80. Fla.—State ex rel. Davis v. 
Kose, 122 So. 225, 97 Fla. 710. 

81 * Permanent ht iUdlng 

provisions of the Motor Vehicle 
Certificate Ownership Daw requiring 
dealers in used automobiles to estab¬ 
lish and maintain a permanent build¬ 
ing of not less than 1,000 square feet 
of space and installation of servic¬ 
ing equipment, and providing for 
revocation of licenses for failure to 
comply therewith, are unconstitu¬ 
tional as an interference with own¬ 
ership of private property and the 
conduct of business, and are not au¬ 
thorized as having relation to the 
public health, morals, or general 
welfare. 

—New Jersey Used Car Trade 
Ass'n v. Magee, 61 A.2d 751, 1 N.J. 
Super. 371. 

82. Ala.—City of Birmingham v. 
I^eo A. Seltzer, Inc., 159 So. 203, 
229 Ala. 675. 

Ill.—Pickett V. Kuchan, 153 N.E. 667, 
323 Ill. 138, 49 A.L.R. 499. 

BowUng alleys 

Ark-—Stevens v. State, 2 Ark- 291, 
35 Am.D. 72. 

Keeping of public pool or b il l i a r d ta¬ 
bles 

tj.s.—^Anton v. Van Winkle, D.C.Or„ 
297 F. 340. 

—Shaver v. Martin, 143 S.E. 402, 
166 Ga. 424. 

Tenn-—Erwin Billiard Parlor v. 
Buckner, 300 S.W. 565, 156 Tenn. 
278. 

12 C.J. p 1273 note 34. 

Kotiou pictures 

(1) A statute regulating the ex¬ 
hibition of motion pictures is not a 
deprivation of property without due 
pi*ocess of law, if it is a valid exer¬ 
cise of the police power for the pres¬ 
ervation of the morals or welfare of 
the community. 

N.T.—^Pathd Exch. v. Cobb, 195 N. 
Y.S. 661, 202 App.Div, 450. 

(2) That plaintiffs* theaters were 
acquired prior to enactment of stat¬ 
ute did not restrict state*© police 
power so as to preclude enactment 
of statute in North Dakota prohibit¬ 
ing oi>eration of such theaters by 
prohibiting operation of theaters 


owned, controlled, managed, or oper¬ 
ated by motion picture producers or 
distributors. 

U.S.—Paramount Pictures w Danger, 
D.C.N.D., 23 F.Supp. 899, motion 
granted 59 S.Ct. 641. 306 U.S. 619. 
83 D.Ed. 1025. 

Admlssiou to theatre 

The statute giving the right of 
admission to a legitimate theater to 
any person who presents a ticket to 
the performance a reasonable time 
before the commencement thereof 
and whose conduct is not offensive 
is not unconstitutional as amounting 
to a taking of property without "due 
process of law.** 

U.S.—Christie v. 46th St Theatre 
Corp., 39 N.T.S.2d 454, 265 App. 
Div. 255, affirmed 54 N.E.2d 206. 
292 N.Y. 520, certiorari denied 46th 
St Theatre Corp. v. Christie, 65 
S.Ct 35. 523 U.S. 710, 89 D.Ed. 
571. 

PaymttDLt for police services 
A section of city ordinance, re¬ 
quiring operators of public dance 
halls of certain class to pay stated 
sum daily for city policeman’s at¬ 
tendance at dances therein, is void 
as violating Fourteenth Amendment 
to federal Constitution. 

Tex.—Ex parte Newberg, 143 S.W.2d 
786, 140 TexCr. 211. 

83. R.I.—State V. Conragan, 171 A. 
326, 54 R.I. 256. 

Exemption for veterans 

The provision in barbers act for 
practice of barbering without exam¬ 
ination and apprenticeship by quali¬ 
fied veterans with three years’ ex- 
imrience in barbering while in arm¬ 
ed forces is not violative of consti¬ 
tutional provisions prohibiting the 
deprivation of property without due 
process of law. 

K.C.—Motley v. State Bd. of Barber 
Examiners. 45 S.E.2d 550, 228 N.C. 
337, 175 A.D.R. 253. 

833 Ill.—Union Cemetery Ass'n of 
City of Dincoln v. Cooper, 110 N. 
E.2d 239, 414 Ill. 23. 

84. S.C.—State v. Mullins, 70 S.E. 
9, 87 S.C, 510. 

12 G. J. P 1273 note 37. 

Cotton ginning 

(1) Statute forbidding unlawful 
combinations of cotton ginners. 
Miss.—State ex rel. Jordan v. Gil¬ 
mer Grocery Co., 125 So. 710, 156 
Miss. 99- 

(2) Statute requiring cotton gin¬ 
ners to abstract and preserve three 
samples from each bale, thus impos¬ 
ing an expense of not to exceed fif¬ 
teen cents per bale in the ginning of 
cotton. 


Tex.—Ex parte Whit^ 195 aW. S8S, 
82 Tex.Cr. 85. 

85. Mass.—Tapper v. Boston Cham¬ 
ber of Commerce, 144 K.E. 89, 249 
Mass. 235. 

12 C.J. p 1273 note 28. 

Boards of trade 

A grain futures act, so far as it 
requires boards of trade, as a con¬ 
dition of being designated as con¬ 
tract markets, to admit to member¬ 
ship authorized representatives of 
lawfully formed cooperative associa¬ 
tions of producers, and prohibits 
any rule preventing su<^ associa¬ 
tions from returning to their mem¬ 
bers on a pro rata basis the money 
collected by them, less exiJenses. 
does not take the property mem¬ 
bers of boards of trade without due 
process of law; and that this may 
have the incidental effect of lower¬ 
ing the value of memberships does 
j not constitute a taking of property 
I of the members "without due process 
of law, but only a reasonable regu¬ 
lation, in the exercise of the police 
power of the national government. 
U.S.—Board of Trade of City of 
Chicago V. Olsen, Ill., 43 S.Ct. 470, 
262 U.S. 1, 67 D.Ed. S39. 

12 C.J. p 1273 note 29. 

Idvestook exchange 
Minn.—Grisim v. South St, Paul 
Dive Stock Exch., 188 N.W. 729. 
152 Minn. 271. 

86. U.S.—Nance v. City of Chey¬ 
enne, D.aWyo., 56 P.2d 463—City 
of San Antonio v. Buhin, CC.A. 
Tex,, 42 F.2d 107. 

Self-service ataiioiaa 

Statute forbidding operation of re¬ 
tail gasoline service stations on a 
self-service basis is not unconstitu¬ 
tional on ground that legislative re¬ 
strictions are not reasonably related 
to public health and safety, but are 
arbitrary and oppressive and not 
within domain of the police power, 
and so constitute an invasion of 
right of private property in contra¬ 
vention of the constitution. 

N.J.—Reingold v. Harper, 78 A. 2d 
64, 6 N.J. 182. 

Wls.—State V. Hoebel, 41 N.W. 
2d 865, 256 Wis, 549. 

87. Cal.—Gregory v- Hecfce, 238 P. 
787, 73 Cal.App. 268. 

87.5 Sex 

An ordinance forbidding adminis¬ 
tration of massage to person of op¬ 
posite sex, as applied to owner of 
steam bath and massage business, is 
not unconstitutional as depriving 
him of property without due process 
of law. 

Cal.—Ex parte Maki, 133 P.2d 64. 5f 
Cal.App.2d 635% 
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tals,®^ mining,^® race tracks,small loan busi¬ 
ness,®*^ soft drink stands,®^ storage of automo¬ 
biles, or gasoline,®® and taking fish and oysters.®^ 

A statute requiring one selling cigarettes in 
interstate commerce to supply the tax authorities 
of the state into which the cigarettes are shipped 
with information as to its customers is not in viola¬ 
tion of due process.®4-5 

Flag laws. While it has been held that a state 
statute prohibiting the use of the national flag for 
advertising purposes is unconstitutional,®5 the su- 


16A C.J.S. 

preme court of the United States has decided that 
in the absence of legislation by congress on the sub-’ 
ject, a state may lawfully forbid the use of the 
national flag or any representation thereof for such 
purposes.96 It has also been held by state courts 
that a state may lawfully forbid such a use of the 
state flag,9'^ coat of arms, or seal.98 It has been 
held that such a prohibition amounts to a depriva¬ 
tion of due process of law in so far as it applies 
to articles manufactured and in existence when it 
was lawful to manufacture them and have them 


88. Minn.—State v. Women’s and 
Children’s Ass’n, 184 N.W. 1022. 
150 Minn. 247. 

89. Minn.—State v. Hobart Iron Co., 
176 H.W. 758, 143 Minn. 457. 
Restrictions of rigrhts to recover 

minerals, which must be extracted 
where found, are more apt to result 
in confiscation of a property right 
than are restrictions on businesses 
which can be moved to unrestricted 
locations. 

Wis.—^Town of Caledonia v. Racine 
Limestone Co., 63 N.W.2d 697, 266 
Wis. 475. 

Use of petroleum for motive power 
Statute prohibiting use of petro¬ 
leum for motive power in under¬ 
ground mines is not violative of con¬ 
stitutional due process provisions. 
W.Va.—^Pond Creek Pocahontas Co. 

V. Alexander, 74 S.E.2d 590, 137 

W. Va. 864, appeal dismissed 74 S. 
Ct 36, 346 U.S. 803, 98 L.Ed. 334. 

Open pit mining 

That Bituminous Coal Open Pit 
Mining Conservation Act results in 
additional cost of operation does not 
render act unconstitutional as de¬ 
priving mine operators of property 
without due process of law in ab¬ 
sence of evidence that act imposes 
on operators any financial burden 
out of proportion to benefits to be 
achieved. 

Pa.—^Dufour v. Maize, 56 A.2d 675, 
358 Pa. 309, 1 A.L.R.2d 563. 

89.& Pla.—^Hialeah Race Course v. | 
Gulfstream Park Racing Ass’n, 37 
So.2d 692, appeal dismissed 69 S. 
Ct. 885, 336 U.S. 948, 93 L.Ed. 1104. 

90. U.S.—^National Accounting Co. 
V. Dorman, D.C.Ky., 11 P.Supp. 872, 
affirmed 55 S.Ct, 835, 295 U.S. 718, 
79 L.Ed. 1673. 

Cal.—^Ex parte Puller, 102 P.2d 321, 
15 Cal.2d 425. 

Ga.—Badger v. State, 114 S.E. 635, 
154 Ga. 443. 

Ill.—People V. Stokes, 118 N.E. 87, 
281 Ill. 159. 

Ind.—^Financial Aid Corp. v. Wallace, 
23 N.E.2d 472, 216 Ind. 114, 126 
A.L.R. 736. 

Md.-.-Palmore v. Baltimore & O. R. 

Co., 142 A. 495, 166 Md. 4. 

K.J.—^Richmond v. Conservative 


Credit System of New Jersey, 157 
A. 446, 10 N.J.Misc. 14, reversed on 
other grounds 164 A. 563, 110 N. 
J.Law 73. 

Tex.—Juhan v. State, 216 S.W. 873, 
86 Tex.Cr. 63. 

Wash.—^Kelleher v. Minshull, 119 P. 

2d 302, 11 Wash.2d 380. 
Exemptions 

(1) The Small Loan Act exempt¬ 
ing from its operation banks, trust 
companies, building and loan asso¬ 
ciations, industrial loan companies, 
credit unions, licensed pawnbrokers, 
nonprofit agricultural cooperatives, 
corporations loaning money pursu¬ 
ant to Agricultural Credits Act, bona 
fide conditional contracts of sale in¬ 
volving disposition of personal prop¬ 
erty when not used for purpose of 
evading the Act, licensed personal 
property brokers, and licensed real 
estate brokers does not deny due 
process because it does not uniform¬ 
ly apply to all classes of lenders. 
Cal,—Ex parte Fuller, 102 P.2d 321, 

15 Cal.2d 425. 

(2) The 1941 amendment to the 
Small Loan Act, exempting purchase 
of instruments evidencing indebted¬ 
ness of buyer of goods from defini¬ 
tion of small loan business would be 
unconstitutional, as denying due 
process, if applied retroactively to 
unlicensed finance company’s pur¬ 
chase, in 1940, of note and condition¬ 
al sale agreement requiring payment 
of excessive interest. 

Mass.—Bernhardt v. Atlantic Fi¬ 
nance Corp., 40 N.E,2d 713, 311 
Mass. IS3. 

Pledge of security 

The provision of Small Loans 
Act, prohibiting licensees thereunder 
from pledging notes or securities 
given by borrowers, except with 
banks authorized to transact busi¬ 
ness in state under agreements per¬ 
mitting Director of Insurance to 
examine papers so hypothecated, is 
invalid as depriving trust companies 
of their property without due proc¬ 
ess of law. 

Ill.—Metropolitan Trust Co. v. Jones, 
61 N.E.2d 256, 384 Ill. 248, 149 A-L. 
R. 1416. 

91. Mo.—^Blind v. Brockman, 12 S. 
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W.2d 742, 321 Mo. 68, affirmed 50 
S.Ct. 87, 280 U.S. 525, 74 L.Ed. 592. 

92. Mo.—Bellerive Inv. Co. v. Kan¬ 
sas City, 13 S.W,2d 628, 321 Mo 
969. 

93. N.Y.—Larkin Co. v. Schwab, 151 
N.E. 637, 242 N.Y. 330. 

S.D.—Peterson Oil Co. v. Prary, 192 
N.W. 366, 46 S.D. 258, affirmed 44 
S.Ct. 334, 264 U.S. 570, 68 LEd. 
854. 

TTudergrotuid storage may be re¬ 
quired. 

U.S.—Standard Oil Co. v. City of 
Marysville, Kan., 49 S.Ct 430, 271 
U.S. 582, 73 L.Ed. 866, rehearing 
denied 60 S.Ct. 79, interpretation 
of decision denied 61 S.CL 38, 282 
U.S. 797, 75 L.Ed. 718. 

Kan.—Cities Service Oil Co. v. City 
of Marysville, 231 P. 1031, 117 
Kan. 514, 43 A.L.R. 854. 

94. Tenn.—State v. Ashman, 136 a 
W. 325, 123 Tenn. 654. 

12 C.J. p 1273 note 36. 

Cauxteries 

Act specifying percentage of sar¬ 
dines that may be used in fish re¬ 
duction plant, and number of 
and cases that must be produced 
from each ton of fish, is valid- 
U.S.—^Van Camp Sea Pood Co, v. De¬ 
partment of Natural Resources of 
State of California, D.C.Cal,, 30 
F.2d 111. 

94.5 D.C.—Consumer Mail Order 
Ass’n of America v. McGrath, D. 
C., 94 P.Supp. 705, affirmed 71 S.Ct. 
500, 340 U.S. 925, 95 L.Ed. 66S, 
rehearing denied 71 S.CL 611, 341 
U.S. 906, 95 L.Ed. 1344, 

95. Ill.—^Ruhstrat v. People, 67 N. 
E. 41, 185 Ill. 133, 76 Am.S.R. 30. 
49 L.R.A. 181. 

96. U.S.—Halter v. Nebraska, Neh, 
27 S.Ct. 419, 205 U.S. 34, 51 L.EA 
696, 10 Ann.Cas. 525. 

12 C.J. p 1274 note 40. 

97. N.Y.—People v. Van de Carr, 76 
N.E. 965, 178 N.Y. 425, 102 Am.S. 
R. 516, 66 L.R.A- 189. 

12 C.J. p 1274 note 41. 

98. Mass.—Commonwealth v. Rhode 
Island Sherman Mfg. Co., 75 N.E. 
71, 189 Mass. 76, 4 AnmCas. 268. 
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in possession,but this decision has been criticized, 
and must be regarded as in effect overruled by a 
decision of the supreme court of the United States 
upholding a substantially identical statute and de¬ 
claring flatly that it violates no rights secured by the 
constitution of the United States, without paying 


any attention to the application of the statute to 
articles previously manufactured.^ 

Intoxicating liquors. Without any denial of due 
process traffic in intoxicating liquor may be reg¬ 
ulated or prohibited,“ and the state may validly pro¬ 
hibit the manufacture and sale of intoxicants,® even 


^ jsj- y,—people v. Van de Carr, 70 
X.E, 965, 178 N.T. 425, 102 Am. 
S.R. 516, 66 Li.R.A. 189. 

, US—Halter v. Nebraska, Neb., 
*27 S.Ct 419, 205 U.S. 34, 51 Lr.Ed. 
696, 10 Ann.Cas. 525. 

2 , U.S._^tr. S. V. Renken, D.C.S.C., 

55 F.Supp. 1, affirmed, C.C.A., Old 
Monastery Co. v. U. S., 147 P.2d 
995, certiorari denied 66 S.Ct. 44, 
326 U.S. 734. 90 L..Ed. 437—Prem- 
ier-Pabst Sales Co. v. McNutt, D.C- 
Ind., 17 F.Supp. 708—Dugan v. 
Bridges, D.C.N.H.. 16 F.Supp. 694, 
appeal dismissed 67 S.Ct. 668, 300 
U.S. 668, 81 L.Ed. 887. 

Comeli v. Moore, D.C.Mo., 267 
p. 456, affirmed 42 S.Ct. 176, 257 
U.S. 491, 66 L.Ed. 332. 

Ilj,—Hornstein v. Illinois Liquor 
Control Commission, 106 N.E.2d 
S64, 412 III. 366—^Weisberg v. Tay¬ 
lor, 100 N.B.2d 748, 409 Ill. 384— 
O'Connor v. Ratbje, 12 N.E.2d 878, 
368 Ill. 83. 

Iowa.—State v. Arluno, 268 N.W. 179, 
222 Iowa 1, 

Mich.—Fitzpatrick v. Liquor Control 
Commission, 25 N.W.2d 118, 316 
Mich. 83. 172 A.L.R. 608. 

Minn.—Anderson v. City of St. Paul, 
32 N.W.2d 638, 226 Minn. 186. 

Mo.—Graff v. Priest. 201 S.W.2d 
945, 356 Mo. 401, certiorari denied 
68 S.Ct 83, 332 U.S. 770, 92 L,Ed. 
356—Hann v. Fitzgerald, 119 S.W. 
2d 808, 342 Mo. 1166. 

Neb.—Leeman v. Vocelka, 32 N.W. 

2d 274, 149 Neb. 702. 

Ohio.—Frankenstein v. Leonard. 16 
N.E.2d 424, 134 Ohio St 251. 

Utah.—Shaw v. Orem City, 214 P.2d 
888 , 117 Utah 288—State v. Certain 
Intoxicating Liquors, 173 P. 1050, 
61 Utah 669, L.R.A,191SE 943. 

33 C.J. p 508 note 74, p 509 note 75. 

The War-Tlxae Prohibition Act, to¬ 
gether with provisions for its en¬ 
forcement found in National Prohib¬ 
ition Act are not invalid on a the¬ 
ory that they infringe the Fifth 
Amendment since the enactment of 
prohibitory statutes, although they 
may work a loss on those engaged in 
the liquor trade, do not work a dep¬ 
rivation of property without due 
process any more than similar leg¬ 
islation by the states. 

U.S.—^Dryfoos v. Edwards, D.C.N.T., 
284 F. 596, affirmed Rupert v. Cof¬ 
fey, 40 S.Ct 141. 251 U.S. 264, 64 
L.Ed. 260. 

ITnder the Eighteenth Amendment 

and the National Prohibition Act the 


prohibiting of the transporting of 
intoxicating liquor intended for bev¬ 
erage purposes from a bonded ware¬ 
house to the owner’s residence, al¬ 
though the liquor was manufactur¬ 
ed and lawfully acquired before the 
respective dates of their adoption, 
did not take from property its es¬ 
sential attributes, in violation of 
the Fifth Amendment. 

U.S.—-Corneli v, Moore, Mo., 42 S. 

CL 176, 257 U.S. 491, 66 L.Ed. 332. 
Advertising 

California statute prohibiting 
maintenance upon outside of build¬ 
ings in which alcoholic beverages 
were sold at retail, alcoholic bever- I 
age signs having area of more than 
: seven hundred twenty square inches 
ajad signs using such words as “sa¬ 
loon" or “barroom," is valid exer¬ 
cise of police power, and does not 
deprive malt beverage manufactur¬ 
ers, who had erected such signs at 
retail establishments where their 
products were sold, of property 
without due process, notwithstand¬ 
ing signs were such that their re¬ 
moval would amount to their de¬ 
struction, that sale of alcoholic bev¬ 
erages in other places were not reg¬ 
ulated as to size. 

U.S.—Premier-Pabst Sales Co. v. 
State Board of Equalization, D.C. 
Cal., 13 F.Supp. 90. 

Barrooms 

It may be made unlawful for bar¬ 
room proprietor to have victrola, ra¬ 
dio, or any kind of musical instru- | 
ment playing in barroom or to em¬ 
ploy or permit w’oman or girl to 
work in barroom. 

L,a.—City of De Ridder v. Mangano, 
171 So. 826. 186 La. 129. 

Out of state manufacturers 

The state may, without denial of 
due process, provide for an inspec¬ 
tion fee of twenty-five cents a bar¬ 
rel to be paid by out-state manufac¬ 
turers of beer, may require that 
wholesale distributors of beer should 
be limited to handling products of 
not to exceed two Michigan brew¬ 
eries and products of not to exceed I 
one out-state brewery and may reg¬ 
ulate warehousing, payment of ware¬ 
house rates, payment of fees by out- 
state breweries and wineries, and 
similar matters. 

U.S.—Zukaltis v. Fitzgerald, D.C. 
Mich., 18 F.Supp. 1000. 

BestriotioiL of sale to certain sones 
An ordinance prohibiting the sale 
of intoxicating liquors within de- 
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scribed area and exempting from 
effect of ordinance all regularly li¬ 
censed businesses selling alcoholic 
ht'verages at lime of enactment, but 
prohibiting their enlargement or 
transfer and providing that if any 
business exempted be discontinued, 
no other license shall be issued, was 
not repugnant to constitutional pro¬ 
visions against arbitrary or unrea¬ 
sonable deprivation of property with¬ 
out compensation or as unduly 
abridging the privileges and immu¬ 
nities of the citizens. 

Fla.—City of Miami v. State ex rel. 

Green, ISO So. 45, 131 Fla* 864. 
Betroactive applicatioiL of amended 
delLaitioii 

A retrospective application of 
amended regulation under Federal 
Alcohol Administration Act defining 
straight com whisky so as to ren¬ 
der whisky which satisfied definition 
at time of distillation no longer en¬ 
titled to be bottled, labeled, and 
sold as straight corn whisky, would 
be valid exercise of federal govern¬ 
ment’s police power under commerce 
power, and would not violate Fifth 
Amendment. 

D.C.—Speert v. Morgenthau, 116 F. 
2d 301, 73 App.D,C. 79. 

3. U.S.—Indianapolis Brewing Co. 
V. Liquor Control Commission of 
State of Michigan. Mich., 69 S.Ct. 
254, 305 U.S. 391, 83 L.Ed. 243. 

Ind.—Schmitt v. F. W. Cook Brew¬ 
ing Ca, 120 N.E. 19, 187 Ind. 623, 

3 A.L.R. 270. 

La,_-.State v. Pete, 96 So. 818, 153 
La. 943—State v. ’ Nejln, 74 So. 
103, 140 La. 793. 

Minn.—Anderson v. City of St. Paul, 
32 N.'VV.2d 538, 226 Minn. 1S6. 
Alcoholic compoimds nsabla as 'bev¬ 
erages 

Under Acts Extra Sess.1917 p 7, 
entitled “An act to amend . . . 

prohibition laws," to forbid the de¬ 
livery. possession or manufacture of 
intoxicating liquors or beverages, 
etc., the prohibition of alcoholic 
compounds or liquors which, when 
diluted, might be used as intoxicat- 
I ing beverages, did not violate due 
process clause of ConsL art 1 S 1 
par 3. 

Gsu—Jackson v. State, 96 S.E. 1061, 
148 Ga. 351. 

Zmltation beer 

A statute prohibiting sale or of¬ 
fer for sale of liquor having appear¬ 
ances, odor, and taste of beer with¬ 
out original labels on container, is 
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for the maker’s own use.^ Local option laws under 
which a district may elect to be "'dry” are not in¬ 
valid as denying due process, 

Due process is not denied by regulations which 
fix the retail price of intoxicating liquor,pre¬ 
scribe the nature, form, and capacity of liquor con- 
tainers,^*^^ prohibit sales to intoxicated persons,'^*^® 
forbid manufacturers, wholesalers, etc., from having 
a financial interest in retail establishments,limit 
sales on credit to retailers,prohibit music and 
dancing in places where intoxicating liquor is 
sold,^*^5 or prohibit the storage of liquor by a 
carrier.'*-'*^ The state may also provide for the 
sale of intoxicating liquor through state liquor 
stores.'^*'^^ 


16A C.J.S. 

The state may prohibit the possession of intoxicat¬ 
ing liquor except as authorized by the statute*5 
may regulate or prohibit shipment of such liquor 
within or into the state,^ or its transportation into 
a prohibition district,*^ or possession therein except 
when prescribed by a physician for medicmal use S 
or the sale of nonintoxicating and nonalcoholic 
malt beverages where sale of intoxicating liquor is 
prohibited,9 and may provide for the confiscation of 
vehicles used in transportation of liquor where no¬ 
tice and opportunity for hearing are provided.^^^ 
However, a statute making it a crime to keep a 
place with the intent or for the purpose of manu¬ 
facturing, selling or otherwise furnishing liquors or 
compounds containing alcohol violates the consti¬ 
tutional provisions guaranteeing due process but 


not unconstitutional as a special law 
or as denying due process. 

Mo.—State v, Tallo, 274 S.W. 466, 
308 Mo. 584. 

4. Or.—State v. Marastoni, 165 P. 
1177, S5 Or. 37. 

4.5 Ark.—^Yarbrough v. Beardon, 
177 S.W.2d 38, 206 Ark. 553. 

Ga.—Sanders v. Mason, 29 S.E.2d 
• 780, 197 Ga. 522, 

Ky.—^Harris v. Cannon, 199 S.W.2d 
429, 304 Ky. 3—Cantrell v. Adams, 
183 S.W.2d 492, 298 Ky. 845, ap¬ 
peal dismissed 65 S.Ct. 588, 324 
U.S. 821, 89 L,Ed. 1391—Kobs v. 
Ross, 182 S.W.2d 340, 298 Ky. 267 
—Karloftis v. Helton, 178 S.W.2d 
959, 297 Ky. 463, appeal dismiss¬ 
ed 64 S.Ct 1269, 322 U.S. 713, 88 
L.Ed. 1555. 

Tenn.—^Akers v. State, 137 S.W.2d 
281, 175 Tenn. 674. 

Utah.—Shaw v. Orem City, 214 P. 

2d 888, 117 Utah 288. 

4.10 Md.—^Fowler v. Harris, 200 A. 
825, 174 Md. 398. 

4.15 Neb.—Marsh & Marsh v. Car¬ 
michael, 287 N.W. 616, 136 Neb. 
797. 

4.20 Vt.—^Ackerman v. Kogut, 84 A, 
2d 131, 117 Vt: 40. 

4.25 Fla-—^Pickerill v. Schott, 55 
So. 2d 716, certiorari denied 73 S. 
Ct. 9, 344 U.S. 815, 97 L.Ed. 634. 

4.30 Ill.—Weisberg v. Taylor, 100 
N.E.2d 748. 409 Ill. 384. 

R.I.—Sepe v: Daneker, 68 A.2d 101, 
76 R.I. 160. 

Tex.-^Neel v. Texas Liquor Control 
Bd., Civ.App., 259 S.W.2d 312, re¬ 
fused no reversible error. 

4.35 Mo.—^Zinn v. City of Steelville, 
173 S.W.2d 398, 351 Mo. 413. 
“Battle clubs” 

Under broad powers of legislature 
with reference to control of intoxi¬ 
cating* liquors, section of liquor con¬ 
trol act which eliminated operation 
of **bottle clubs", except as to ho- 
ti^ did not deprive operators of] 


such clubs or owners of premises on 
which clubs were operated, of their 
property rights. 

Mich.—^Beacon Club v. Buder, 52 N. 
W.2d 165, 332 Mich. 412, appeal 
dismissed Eight O’clock Club v. 
Buder, 72 S.Ct. 1077, 343 U.S. 971, 
96 L.Ed. 1366, rehearing denied 73 

S.Ct. 6. 344 U.S. 848, 97 L.Ed. 659. 
Noniutozicating beer 

The statute prohibiting operation 
of juke box or other musical instru¬ 
ment on Sunday or after 11 P.M. on 
any week day in place where non¬ 
intoxicating beer is sold does not 
violate due process provision of 
federal Constitution or any provi¬ 
sion of West Virginia constitution. 
W.Va,—^Morris v. Sevy, 40 S.B.2d 
874, 129 W.Va. 331. 

4.40 Tex.—Ellison v. Texas Liquor 
Control Board, Civ.App., 154 S.W. 
2d 322, error refused. 

4.45 Ala.—State ex rel. Wilkinson 
V. Murphy, 186 So. 487, 237 Ala. 
332, 121 A.L.R. 283. 

5. Nev.—^Ex parte Zwissig, 178 P. 
20, ^ 42 Nev. 360, followed in Ex 
parte Donell, 178 P. 23, 42 Nev. 
369. 

6. U.S.—James Clark Distilling Co. 
V. Western Maryland R. Co., Md., 
37 S.Ct. 180, 242 U.S. 311, 61 L. 
Ed. 326, L.R.A.1917B 1218, Ann. 
Cas.l917B 845. 

Ziifrin, Inc., v. Martin, D.C.Ky., 
24 F.Supp. 924, affirmed, C.C.A., 
Ziffrin, Inc. v. Reeves, 60 S.Ct. 163, 
308 U.S. 132, 84 L.Ed 128—Prem- 
ier-Pabst Sales Corporation v. 
Grosscup, D.C.Pa., 12 F.Supp. 970, 
affirmed Premier-Pabst Sales Co. v. 
Grosscup, 56 S.Ct. 754, 298 U.S. 
226, 80 L.Ed. 1155, 

Del.—^Ajax Distributors v. Springer, 
28 A.2d 309, 26 Del.Ch. 445. 

Kan.—State v. Goldberg, 166 P.2d 
664, 161 Kan. 174. 

Retaliatory statute 

The Michigan Liquor Control Act 
prohibiting Michigan dealers in beer 
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from selling any beer manufactur¬ 
ed in a state which by its laws dis¬ 
criminates against Michigan beer, 
and directing the Michigan Liquor 
Control Commission to declare what 
states discriminate against Michi¬ 
gan beer, is not unconstitutional as 
violating due process. 

U.S.—^Indianapolis Brewing Ca v. 
Liquor Control Commission of 
State of Michigan, Mich., 59 S.Ct 
254, 305 U.S. 391, 83 L.Ed. 243. 

7. Idaho.—State v. Cummins, 165 
P. 216, 30 Idaho 411. 

8. N.Y.—People v. Willi, 179 N.T. 

S. 542, 109 Misc. 79, affirmed 184 
N.Y.S. 943, 194 App.Div. 948— 

People V. Blanchard, 174 N.Y.S. 
276, 105 Misc. 401. 

9. La.—State v. Kenny, 76 Sa 422, 
141 La. 694. 

10. Ga.—Chatham Motor Co. v. 
Griffith, 122 S.E. 218, 157 Ga. 801 

11. Okl.—Treese v. State, 180 P, 

190, 16 Okl.Cr. 682—Porter v. 

State, 179 P. 793, 15 Okl,Cr. 694— 
Cook V. State, 179 P. 624, 15 Okl. 
Cr. 695—McGill v. State, 179 P. 
624, 15 Okl.Cr. 694—Goldsmith v. 
State, 179 P. 623, 15 Okl.Cr. 693^ 
Rhoades v. State. 178 P. 895, 15 
Okl.Cr. 683—Hawkins v. State, 178 
P. 893, 15 OkLCr. 686—Kyle v. 
State, 178 P- 893, 15 Okl.O. 6S6— 
Jones V. State, 178 P. 893, 15 03cL 
Cr. 683—Elliott v. State, 178 P. 
891, 15 Okl.Cr. 691—Blank v. 
State, 178 P. 891, 15 OkLCr. 6S7— 
Boyd V. State, 178 P. 891, 15 Okl. 
Cr. 676—^Billings v. State, 178 P. 
688, 15 OkLCr. 686—Beckett v. 
State, 178 P. 688, 16 Okl.Cr. 688— 
McKnight v. State, 177 P. 383, 15 
OkLCr. 409—Cook v. State, 177 P. 
380, 15 Okl.Cr. 408—Bond v. State, 
177 P. 379, 15 OkLCr. 407—Jacobs 
V. State, 177 P. 379, 16 Okl.Cr. 40S 
—Goodpasture v. State, 177 P. 124, 
16 OkLCr. 400—Bumgarner t. 
State, 177 P. 124, 15 Okl.Cr. 399 
—Glacken v. State, 177 P. 122, IS 
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this is not so of a statute making it unlawful for 
the owner of realty, buildings, or rooms to use, 
rent, or permit such premises to be used in violation 
of a prohibition law.^2 ^ statute providing for the 
padlocking of the premises on the finding of a 
violation of the liquor laws, and prohibiting the use 
of the premises for any purposes is a taking of prop¬ 
erty without due process of law.^^.s Where the pos¬ 
session of intoxicants has been lawfully acquired be¬ 
fore an enactment making their possession unlawful, 
the enforcement of such law by seizing such in¬ 
toxicants, when a reasonable opportunity of dispos¬ 
ing of them is not afforded, may deprive persons of 
property without due process of 

Monopolies; unfair competition. Legislation pre¬ 
venting restraint of competition or creation of mo¬ 
nopolies, such as anti-trust laws, may be enacted 
without any denial of due process.^-^ A statute di¬ 
rected against monopolies in the field of musical 
compositions is invalid w^here it controls and pre¬ 
scribes the manner by which alone the proprietors 
of musical compositions may license or profit from 
the performance of their works within the state 
a statute which forbids the combining or pooling of 
copyright privileges and outlaws blanket licensing 
by the pool is unreasonable and violates due proc- 
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css.^^-^0 The validity of statutes organizing co¬ 
operating marketing associations has been upheld 
as against objections that they were in violation of 
the due process clause of the federal Constitution,^^ 
and cooperative associations of certain character 
may be exempted from the operation of an anti- 
monopoly statute.^^ The means employed in the 
regulation of a business in the interest of fair com¬ 
petition must not be oppressive, unreasonable, or 
discriminatory.^^-® 

The provision of the anti-trust laws which for¬ 
bids the payment of a commission to the other party 
to a transaction or to his agent or representative is 
not in violation of the due process clause of the 
Fifth Amcndment.i6*i® A statute providing that it 
shall be unfair competition to sell at less than the 
stipulated price trade-marked commodities whose 
resale price is fixed by contract does not offend the 
due process clause.Statutes directed at unfair 
competition which prohibits sales below cost except 
in stated cases have been held invalid as in violation 
of the due process clause ; 16.20 there is also au¬ 
thority that such statutes are valid^®-^® at least 
where an intent to prevent fair competition is an 
essential element of a violation of the statute.^ 


Okl.Cr. 401—Tatum v. State, 177 
P. 121, 15 Okl.Cr. 381—Thomas v. 
State, 177 P. 119, 15 Okl.Cr. 403— 
Pinchback v. State, 177 P. 119, 15 
Okl.Cr. 402—^Proctor v. State, 178 
P. 771, 15 Okl.Cr. 338. 

12 . Okl.—^Perrine v. State, 178 P. 
97. 72 Okl. 18. 

12-5 Ky.—^Kentucky Alcoholic Bev¬ 
erage Control Bd. v. Jacobs, 269 
S.W.2d 189. 

13. Fla.—^In re Seven Barrels of 
Wine, 83 So. 627, 79 Fla. 1. 

14. U.S.—Swift & Co. V. Federal 
Trade Commission, C.C.A., 8 F.2d 
595, reversed on other grounds 47 
S.Ct. 175. 272 tr.S. 554, 71 L.Ed. 
405. 

Mass.—Commonwealth v. Strauss, 78 
N-E. 136, 191 Mass. 545, 11 L.R.A.. 
N.S., 968. 6 Ann.Cas. 842. 

Xeb.—State v. Drayton, 117 N.W. 
768, 82 Neb. 254, 130 Am.S.R. 671, 
23 L.R.A.,N.S.. 1287. 

12 C.J. p 951 note 42—41 CJ, p 119 
note 55. 

AntL-tmst laws held nncoiistltutioxiaX 
The Colorado Anti-Trust Act was 

held violative of due process clause, 

as coSperative agricultural societies 

were exempted from its application. 

U.S.—Beatrice Creamery Co, v. Cline, 
D.C.C 0 I 0 ., 9 F.2d 176, affirmed in 
part and reversed in part on other 
grounds Cline v. Frink Dairy Co., 


47 S.Ct. 681, 274 U.S. 445. 71 L.Ed. 
1146. 

14.5 U.S.—Remick Music Corp. v. 
Interstate Hotel Co. of Nebraska. 
D.C.Neb., 58 F.Supp. 523, affirmed. 
C.C.A., 157 P.2d 744, certiorari de¬ 
nied 67 S,Ct 622, 329 U.S. 809, 91 
L.Ed. 691—Park v. M. Witmark Ni¬ 
sons, 67 S.Ct, 622. 329 U.S. 809. 
91 L.Ed. 691, Pox V. Chappell & 
Co„ 67 S.Ct. 623. 329 U.S. 809. 91 
L,Ed. 691, Interstate Hotel Co. of 
Neb. V. Kern. 67 S.Ct 623. 329 
U.S. 809. 91 Li.Ed. 691, rehearing 
denied 67 S.Ct 769, 330 U.S. SS4, 
91 L.Ed. 1296. 67 S.Ct 770, 330 
U.S. 854, 91 L.Ed. 1296, Fox v. 
Chappell & Co., 67 S.Ct 770. 330 

U. S, 854. 91 L.Ed. 1296 and Park 

V. M. Witmark & Sons, 67 S.Ct. 
770, 330 U.S. 854, 91 UEd. 1296. 

14.10 U.S.—^Buck V. Harton, D.C. 
Tenn., S3 F.Supp. 1014. 

15. Ky.—Potter v. Dark Tobacco 
Growers’ Co-op. Assoc., 257 S.W. 
33, 201 Ky. 441. 

41 C.J. p 167 note 61. 

le. N.Y.—Williams v. Quill, 12 N.E. 
2d 547, 277 N.T. 1, appeal dismiss¬ 
ed 58 S.Ct 650, 303 U.S. 621, 82 
L.Ed. 1085. 

16.5 Ohio.—^Serrer v. Cigarette 
Service Co.. Com.PI.. 74 N.E.2d 841, 
affirmed, App., 74 N.E,2d 853, af¬ 
firmed 76 N.E.2d 91, 148 Ohio St 
519. 


1610 U.S.—Webh-Crawford Co. v. 
Federal Trade Commission, C.C.A.5, 
109 F.2d 265. certiorari denied 60 
S.Ct lOSO, 310 U.S. 638, 84 L,Ed. 
1406—Oliver Bros. v. Federal 
Trade Commission, C.C.A.4, lt2 F. 
2d 763. 

16.15 U.S.—Union Carbide & Car¬ 
bon Corp. V. White River Distrib¬ 
utors, Inc., D.C.Ark, 118 F.Supp. 
541—Miles Laboratories v. Seig- 
nious, D.C.S.C., SO F.Supp. 549. 
Hawaii.—^Auto Hental Co. v. L.ee, 3S 
Hawaii 77. 

X.J.—Lionel Corp. v. Grayson-Rob- 
Inson Stores. 104 A.2d 304, 15 N.J. 
191, appeal dismissed, Grayson- 
Robinson Stores v. Lionel Corp., 
75 S.Ct. 87, 348 U.S. 859, 99 L.Ed. 
677. 

N.Y.—Guerlain, Inc., v. F. W. Wool- 
worth Co., 9 N.Y.S.Sd 886. 170 Misc. 
150. 

16^ Okl.—Englebrecht v. Day, 208 
P.2d 538, 201 Okl. 5S3. 

Pa.—Commonwealth v. Zasloffi S A. 
2d SOI, 137 Pa.Super. 96. affirmed 
13 A.2d 67, 3SS Fa, 457, 128 A.I-.R. 
1120. 

16.25 L*a.—Louisiana tt’liolesale 
Distributors Ass’n v. Rosensweig, 
36 So,2d 403, 214 La. 1. 

Neb.—Hill v. Kusy, 35 N.W.2d $94, 
150 Neb. €53. 

X&SO Okl,—Adwon v. Oklnhoma Re¬ 
tail Grocers Ass’n. 228 F.M 876. 
204 Okl. 199. 
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Advertising. As a general rule, the denial of the 
right to advertise is a taking of property without 
due process of law,16.35 the right to advertise 


is subject to the police power.i6.40 xhe legislature 
may regulate advertising even in commercial bmi 
ness where the public interest requires it,16.45 


16.35 Mich.—Levy v. City of Pon¬ 
tiac, 49 N.W.2d SO, 331 Mich. 100. 
Pa.—G-ambona v. Com., 101 A.2d 634, 
3T5 Pa. 547, 

Cig'aretteB 

(1) Statute prohibiting- advertis¬ 
ing of cigarettes is invalid. 

Kan.—Little v. Smith, 257 P. 959, 
124 Kan. 237, 57 A.L.P. 100. 

I (2) Statute prohibiting tobacco 
advertising by billboards or plac¬ 
ards, but not by newspapers, maga¬ 
zines, or radio, is not unconstitu¬ 
tional as involving arbitrary or un¬ 
reasonable classification. 

Utah.—State v. Packer Corporation, 
297 P. 1013, 77 Utah 500. 

16.40 Mich.—^Levy v. City of Pon¬ 
tiac, 49 Nr.W.2d 80, 331 Mich. 100, 

Size of 'biintK>arrds 

Regulation restricting maximum 
size of billboards in residential area 
is valid. 

U.S.—^Packer Corporation v. State of 
Utah, Utah, 52 S.Ct. 273, 285 U.S. 
105, 76 L.Ed. 643, 79 A.L.R. 546. 
12 aj. p 1273 note 38. 

16.45 Mass.—Commonwealth v. 

Brown, 20 N.E.2d 478, 302 Mass. 
523, appeal dismissed Brown v. 
Commonwealth of Massachusetts, 
60 S.Ct. 96, 308 U.S. 504, 84 L.Ed. 
432. 

SyeigOasses 

(1) Portion of statute which 
makes it unlawful to solicit sale of 
frames, mounting, or any other op¬ 
tical appliances, was not unconsti¬ 
tutional under due process clause, 
U.S.—^Williamson v. Lee Optical of 

Okl., Okl., 75 S.Ct. 461, 348 U.S, 483, 
99 L.Ed. 563, rehearing denied 75 S. 
Ct 657, 349 U.S. 925, 99 L.Ed. 1256. 

(2) The statutory prohibitions 
against advertising lenses or com¬ 
plete eyeglasses including lenses at 
a fixed price ajid against advertise¬ 
ments laying claim to a policy or 
continuing practice of generally un¬ 
derselling competitors are constitu¬ 
tional as measures in interest of 
public health and within proper ex¬ 
ercise of police power. 

Mass.—Commonwealth v. Perris, 25 
Nr.E.2d 378, 305 Mass. 233, 

(3) Statute providing that no per¬ 
son shall advertise as free or for 
a price the furnishing of optometri- 
cal services or the furnishing of 
lenses, glasses, or the frames or fit¬ 
tings thereof, Is reasonable exer¬ 
cise of state’s police power and is 
not violative of due process clauses 
-of state and federal constitutions. 
La.—State v. Rones, 67 So.2d 99, 

223 I«a. 339. 


<4) An ordinance prohibiting the 
advertisement of prices of eyeglass¬ 
es, etc., is a valid exercise of the 
police i>ower and is not violative of 
due process of law clause of the 
Fourteenth Ajnendment or provision 
of state constitution which assures 
the right of liberty and property. 
Ohio.—City of Springfield v. Hurst, 
56 Nr.E.2d 185, 144 Ohio St. 49. 
Va.—^Ritholz v. Commonwealth, 35 S. 

E.2d 210, 184 Va. 339. 

Wis.—Ritholz v. Johnson, 17 N.W. 
2d 590. 246 Wis. 442. 


display. '' 

Hobson, 83 A.2a 848 
7 Terry 381. **• 

M^s.-Merlt Oil Co. v. Director of 
Division of Necessaries of Life 
65 N.B.2d 529, 319 Masf 30- 
Slome V. Godley, 23 N.E.2d 13 t 
304 Mass. 187. ^ 

(2) The provision restricting the 
posting of signs by gasoline retailer 
to show price of gasoline was not 
invalid as denying due procws of 
law. ^ 


(5) The selling of eyeglasses does 
not constitute the practice of. op¬ 
tometry and statute prohibiting such 
person from advertising would be 
a denial of due process of laws. 

Ind.—State ex rel. Booth v. Beck 

Jewelry Enterprises, 41 Nr.E.2d 622, 

220 Ind. 276, 141 A-L.R. 876. 

(6) City ordinance prohibiting mis¬ 
leading statements and price quota¬ 
tions in advertisements in connec¬ 
tion with sale of eyeglasses, etc., 
was void as a violation of the Four¬ 
teenth Amendment, in that it had no 
relation to public health and was an 
unlawful interference with private 
business. 

Mich.—Ritholz v. City of Detroit, 13 

N.W.2d 283, 308 Mich. 258. 

Barber’s price list 

(1) The statute forbidding the 
display of price list for barber serv¬ 
ice in a barbershop is an unrea- 
isonable interference with private 
business and deprives barbers of 
their property without due process 
of law in violation of the Fourteenth 
Amendment. 

NT.J.—State V. Garrubo, 10 A.2d 635, 

124 N.J.Law 19- 

(2) A duly licensed barber has the 
constitutional right to place on the 
window of his shop an advertise¬ 
ment that he will charge twenty- 
five cents for cutting hair in his 
shop, and any attempt of the legis¬ 
lature or any board to prohibit that 
act is unconstitutional. 


tions, 31 N.B.2d 184, 284 N.T. 34o' 
followed in People v. BluestPin’ 
31 N.E.2d 924, 284 N.T. 80o! 

(3) The statute prohibiting a gas¬ 
oline station owner from displaylnir 
signs showing sale price of gaso¬ 
line, at any place other than on face 
of computing pumps was not a rea¬ 
sonable exercise of police power as 
protecting public from fraud or as 
providing for safety of automobile 
drivers, and hence was unconstitu¬ 
tional as depriving filling station 
owner of property without due proc¬ 
ess of law. 

Conn.—State v. Miller, 12 A.2d 192 
126 Conn. 373. 


Mich.—Levy v. City of Pontiac, 49 
N.W.2d 80, 331 Mich. 100. 

N.J.—^Regal Oil Co. v. State, 10 A.2d 
495, 123 N.J.Law 456. 

Ohio.—Moreson v. City of Akron, 6 
Ohio Supp. ISO. 

—Gambone v. Com., 101 A.2d 634, 
375 Pa 547. 


(4) Statute requiring that gaso¬ 
line price signs set forth in detail 
and in lettering as large as other 
lettering thereon, the total price of 
the gasoline, including tax and grade, 
did not become oppressive or con¬ 
fiscatory by reason of fact that it 
might be more costly to conform 
to its requirements. 

Cal.—Serve Yourself Gasoline Sta¬ 
tions Ass’n V. Brock, 249 P.2d 54S, 


Ohio.—Jones v. Bontempo, 4 Ohio 
Supp, 380, aflarmed 29 N.B.2a 428, 
65 Ohio App. 103, affirmed 32 N.E. 
2d 17, 137 Ohio St. 634. 

Advertisement of price of gasoline 
(1) The statute regulating retail 
sales of motor fuel by establishing 
uniform regulations with respect to 
size and location of signs stating 
selling prices of such fuel is not 
unconstitutional as depriving retail¬ 
er of property without due process 
of law insofar as statute requires 
price «igns to be displayed on dis¬ 
pensing device from which fuel is 
sold, and insofar as it limits the 


39 Cal.2d 813, appeal dismissed 73 

S.Ct. 1130, 345 U.S. 980, 97 L.Ed. 

1394. 

(5) The requirement in Motor Fuel 
Sales Act that price posted by re¬ 
tail dealer on dispensing device shall 
remain po-sted thereon and continue 
In effect, thereat for a period of not 
less than twenty-four consecutive 
hours, whether a price-fixing measure 
or a regulatory one, is invalid as 
an arbitrary interference with busi¬ 
ness. 

Mass.—Sperry & Hutchinson Co. v. 

McBride, 30 N.E.2d 269, 307 Mass. 

408, 131 A.L.R. 1254. 
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public policy may require that a state forbid adver¬ 
tising to sell merchandise, the sale of which is not 
forbidden.^In the case of the professions, the 
right to restrict advertising is broad and clear.^®-^^ 

Soliciting; canvassing; peddling. While there is 
authority to the contrary,^®*®® it appears that a pro¬ 
hibition of the practice of calling at private resi¬ 
dences without invitation to sell or peddle mer¬ 
chandise or to solicit orders is not invalid as a viola¬ 
tion of due process.*^5 An ordinance prohibiting 
the use of the entrance way to a place of business 
to solicit or importune passers-by to enter has been 


held invalid as a taking of property without due 
process of law.^^-^® 

§ 669. -Engaging in Profession or Occu¬ 

pation 

The right to engage In a lawful occupation^ trade, 
or calling is property and liberty of which one may not 
be deprived without due process of law; but the state 
may condition the right to practice a profession on com¬ 
pliance with reasonable conditions* 

Every person has the right to engage in any law¬ 
ful occupation, trade, or calling, and such right is 
^‘property’* and '^liberty'' of which one may not be 
deprived without due process of law,^^ and regula- 


ie.50 Mass.—Commonwealth v. Fer¬ 
ris, 25 N.E.2d 378, 305 Mass, 233. 

X635 Mass.—Commonwealth v. 

Brown, 20 N.E.2d 478, 302 Mass. 
523, appeal dismissed Brown v. 
Commonwealth of Massachusetts, 
60 S.Ct. 96, 308 U.S. 504, 84 Lr,Ed. 
432. 

FhTSiclaiis and suz^eons 
Md.—Davis v. State, 37 A.2d 880, 183 
Md. 385. 

SXentlsts 

D.C,—Johnston v. Board of Dental 
Examiners, 134 F.2d 9, 77 U.S.App. 
D.C. 119, certiorari denied 63 S.Ct. 
1177, 319 U.S. 758, 87 L.Ed. 1710. 
Iowa,—Craven v. Bierring, 269 N.W. 
801, 222 Iowa 613. 

Ky.—Reynolds v. Walz, 128 S.W.2d 
734, 278 Ky. 309. 

Tex.—Sherman v. State Board of 
Dental Examiners, Civ.App., 116 S. 
W.2d 843, 

Kannfactnrer of dezitnzes 

The statute prohibiting manufac¬ 
turer of dentures for sale from ad¬ 
vertising to general public is not 
unconstitutional ais depriving manu¬ 
facturer of right to trade, or of 
his property without due process of 
law. 

Fla,—Oshins v. Tork, 8 So.2d 670, 
150 Fla. 690. 

16,eo U.S,—Real Silk Hosiery Mills 
V. City of Richmond, Cal., D.C, 
Cal.. 298 P. 126. 

Ark.—^Wilkins v. City of Harrison, 
236 S.W.2d 82, 218 Ark. 316, 
Pla.—Prior v. White, 180 So. 347, 
133 Pla. 1, 116 A.D.R. 1176. 

Qsl—D e Berry v. City of lia Grange, 
8 S.E.2d 146, 62 Ga.App. 74. 
Iowa,—City of Osceola v. Blair, 2 
N.W.2d 83, 231 Iowa 770. 

16.65 U.S.—Breard v. City of Alex¬ 
andria, La.. 71 S.Ct. 920, 341 U.S. 
622. 95 L.Ed, 1233, 35 A.L.R.2d 
335, rehearing denied 72 S.Ct. 21, 
342 U.S. 843. 96 L.Ed. 637. 

Colo.—McCormick v. City of Mont¬ 
rose, 99 P.2d 969. 105 Colo. 493, 
102 P.2d 899, 106 Colo. 1. 

Idaho.—^Rowe v. City of Pocatello, 
218 P.2d 695. 70 Idaho 343* 


La.—City of Alexandria v. Jones, 45 
So.2d 79, 216 La. 923. 

Or.—Phillips v. City of Bend, 234 
P.2d 572, 192 Or. 143. 

16.70 Cal.—McKay Jewelers v. Bow- 
ron, 122 P.2d 543, 19 Cal.2d 595. 
139 A.L.R. 1188. 

17. U.S.—Baker v. Daly, D.C.Or., 15 
F.2d 881. 

Keeiey v. Evans, D.C.Or., 271 P. 
520, appeal dismissed 42 S.Ct. 184, 
257 U.S. 667, 66 L.Ed. 426. 

Ala.—State ex rel. Dally v. Woodall, 
142 So. 838, 225 Ala. 178. 

Cal.—Brechcen v. Riley, 200 P. 1042, 
187 Cal. 121. 

Terry v. Civil Service Commis¬ 
sion, 240 P.2d 691, 108 Cal.App.2d 
861—Angelopoulos v. Bottorff, 245 
P. 447, 76 CaLApp. 621. 

Ga—^De Berry v. City of La Grange, 

8 S.R2d 146, 62 Ga.App. 74. 
Idaho.—State v. Armstrong, 225 P. 

491, 38 Idaho 493. 33 A.L.R. 835. 
Md.—Schneider v. Duer, 184 A. 914. 
170 Md. 326—Dasch v. Jackson, 183 
A. 534. 170 Md. 261. 

Mass.—Commonwealth v. Finnigan, 
96 N.E,2d 715, 326 Mass. 378— 
Mansfield Beauty Academy v. 
Board of Registration of Hair¬ 
dressers. 96 N.E.2d 145, 326 Mass. 
624—Flynn v. Board of Registra¬ 
tion in Optometry, 67 N.E.2d 846, 
320 Mass. 29, 166 A.L.R. 571— 
Commonw'ealth v. Ferris, 25 N.R 
2d 878, 305 Mass. 233—McMurdo 
V. Getter, 10 N.E.2d 139, 298 Mass. ! 
363, i 

Mich.—Carolene Products Co. v. 
Thomson, 267 N.W. 608, 276 Mich. 
172. 

Minn.—Johnson v. Eiwin, 285 N.W. 
77, 205 Minn. 84. 

Miss.—Sinquefield v. Valentine, 132 
So. 81, 159 Miss. 144, 76 A.L.R. 238. 
j^eb.—^Haarson v. Union Pac. R, Co., 
71 N.W.2d 526, 160 Neb. 669. 

N.Y.—People V. Cohen. 8 N.Y.S.2d 
70, 255 App.Div. 485. 

Prank Supply Corp. v. Quilty, 49 
N.Y,S.2d 943, 182 Misc. 921—Rosen- 
blum v. Rosenblum, 42 N.Y.S.2d 
626, 181 Misc, 78—Wormsea v. 
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Moss, 29 N.T.S.2d 79S. 177 Misc. 
19. 

Or.—C*hHstian v. La Forge, 242 P. 

2d 797, 194 Or. 450. 

Wash,—Mahoney v. Sailors* Union of 
the Pacific, 264 P.2d 1095. 43 Wash. 
2d 874, reheard 275 P.2d 410, 45 
Wcsh.lM 45.3, certiorari denied 75 
S.Ct. 604, 349 U.S. 915, 99 L.Ed. 
1249. 

Wyo.—^Weaver v. Public Service 
Commission of Wyoming, 278 P. 
642, 40 Wyo. 462. 

Bight to nse and esijoy land 

Since the right to earn a living 
in many occupations is insnparably 
connected with the use and enjoy¬ 
ment of land, and since the sup- 
l>osed distinction between the right 
to engage in common callings and 
the right to own or use real prop¬ 
erty had its roots and justification 
solely in ancient common-law sys¬ 
tem of feudal tenure and no longer 
has any rational basis, the right, 
guaranteed by the Fourteenth 
Amendment, to earn one's livelihood 
by following any ordinary occupa¬ 
tion includes the right to use and 
enjoy land. 

Cal.—Sel Fuji! v. State, 242 P.2d 617. 
38 Cal.2d 718. 

The solidtiiig of sale# is a lawful 
' occupation and the right to follow 
I any of the common advocations of 
life is an inalienable right. 

Ga—De Berry v. City of 1.^ Grange, 
8 S.E.2d 146, 62 Ga.App, 74. 

Steamed xurofftssiosis 

The right to follow learned pro¬ 
fessions, as law and medicine, is 
property, within constitutional pro¬ 
vision as to due process of law. 
Ill.—People V. Love. 131 N.E. 809, 
29S Ill. 304, 16 A.L.R. 703. 

The bnsiasss of a tiokst speoulatoc 
is protected by the constitution as a 
lawful occupiation. 

N.Y.—^People v, Newman, ISO X.T.S. 
892, 109 Misc. 622. 

Aliens 

<1) Prohibiting aliens from mak¬ 
ing and carrying out share croppers* 
contracts Is not violation of due 
process. 
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tion of such right is justifiable only by the existence 

of exceptional circumstances.^^ The right to engage 

in an independent business is fundamental,^®*^ but 
such right is not absolute.^The right to engage 
in a useful and legitimate business may be regulated 
but not prohibited.^® 

The legislature, in the exercise of its police pow¬ 
er for the promotion of the public welfare, may pre- 


16A C.J.S. 

scribe the qualifications to be required of persons 
in order that they may be authorized to engage in 
the practice of certain professions or occupations 
requiring special knowledge or skill, or intimately 
affecting the public welfare.20 Thus, the passing of 
an examination or compliance with other reasonable 
requirements may be required as a condition 
precedent to the right to practice law, 2 l medicine.JS 


IT.S.—Wetb V. O’Brien, Cal., 44 S. 
Ct. 112, 263 U.S. 313, 68 L.Ed. 318. 
(2) A state, in prohibiting" aliens 
from fishing in its waters, either 
for themselvefs or as employees of 
citizens, is not denying them their 
constitutional right to engage in a 
lawful occupation, or their employ¬ 
ers the right to contract with whom 
they please, since it is dealing with 
its own property, as to which it may 
lawfully make regulations goveming 
its own citizens as well as others. 

U.S.—Liubetich v. Pollock, D.C.Wash., 
6 P.2d 237. 

(2) A Japanese alien ineligible to 
citizenship and his citizen son have 
right under due process clauses of 
Fourteenth Amendment to federal 
Constitution to earn livelihood by 
following an ordinary occupation. 
Or.—^Kenji Namba v. McCourt, 204 
P.2d 669, 185 Or. 579. 

18. U.S.—Southwest Utility Ice Co. 

V. Liebmann, C.C.A-Okl., 52 F.2d 
349, affirmed 52 S.Ct. 371, 285 U.S. 
262, 7$ L.Ed. 747. 

18.5 Cal.—Bautista v. Jones, 155 P. 
2d 343, 25 Cal.2d 746. 

18.10 Cal.—^Bautista v. Jones, 155 P. 
2d 343, 25 Cal.2d 746. 

19. Fla.—Riley v. Sweat, 149 So. 
48, 110 Fla- 362. 

Mich.—Carolene Products Co. v, 
Thomson, 267 N.W. 608, 276 Mich. 
172. 

Licensing see supra S 659. 

flOw U.S.—Graves v. State of Minne¬ 
sota, Minn., 47 S.Ct. 122, 272 U.S. 
425, 71 LEd. 331. 

Ala.—Corpus Jtuis Seoundum cited 
in Marcet v. Board of Plumbers 
Examination and Registration of 
Ala., 29 So.2d 333, 334, 249 Ala, 
48. 

Del.—Hoff V. State, 197 JL. 75, 9 

W. W.Harr. 134. 

Mont.—Slate ex rel. Freeman v. Ab¬ 
stracters Board of Examiners, 46 
P.2d 668, 99 Mont. 564. 

N.C.—Corpus Juris Secttudum cited 
in State v. Ballance, 51 S.EX2d 731, 
735, 229 N.C. 764, 7 A.L,R.2d 407. 
ILL—State v. Heffernan, 100 Au 55, 
40 R.I. 121. 

12 C-J. p 1274 note 46. 

Occupations within police power gen¬ 
erally see supra I 188 et seq. 

2^' —State v. Rosborough, 94 So. 

858, 152 La. 945. 


Mo.—^Hulse V. Criger, 247 S.W.2d 
855, 363 Mo. 26. 

R.I.—Creditors’ Service Corporation 
V. Cummings, 190 A. 2, 67 R.I. 291. 
12 C.J, p 1274 note 47. 

Citizeuship 

Statutory requirement of citizen¬ 
ship before admission to practice law 
is not unconstitutional. 

Cal.—^Agg Large v. State Bar of 
California, 23 P.2d 288, 218 Cal. 
334. 

G-raduation from reputable law 
school 

Neb.—State ex rel. Ralston v. Turn¬ 
er, 4 N.W.2d 302, 141 Neb. 556, 
144 A.L.R. 138. 

Residence 

Action of Board of Law Exami¬ 
ners in denying applicant for admis¬ 
sion to practice of law privilege of 
taking entrance examination on 
ground that applicant did not have 
necessary residence requirements did 
not constitute a violation of consti¬ 
tutional provision prohlibting taking 
of liberties or privileges or depriv¬ 
ing one of hits property otherwise 
than by law of land. 

N.C.—Baker v. Varser, 82 S.E.2d 90, 
240 N.C. 260. 

Priucipal office iu couuty 
The rule adopted by Montgomery 
county courts and embodied in Su¬ 
preme Court Rule giving examining 
board of county power to refuse ad¬ 
mission to bar of county to appli¬ 
cant who has been admitted to bar 
of State Supreme Court, unless ap¬ 
plicant promises in writing to main¬ 
tain his principal office and place 
of law practice in that county, does 
not violate due process of law clause 
of the Fourteenth Amendment. 

Pa.—^Application of Christy, 67 A.2d 
85, 362 Pa, 347, certiorari denied, 
Christy v, Conver, 70 S.Ct 145, 
338 U.S. 869, 94 L.Ed. 533. 

State Bar 

The statute authorizing creation of 
State Bar, under which inactive 
member not paying dues may not 
practice law, does not violate due 
.process clause. 

Mich.—^Ayres v. Hadaway, 6 N."W.2d 
905, 303 Mich. 589. 

Solicitation of claims 

(1) A statute prohibiting the so¬ 
liciting of certain classes of claims 
'for the purpose of instituting suits 
thereon outside the state, and pro- 
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viding: a penalty therefor, are regu¬ 
latory measures, and as such do net 
infringe the rights of an individual 
under United States constitution or 
that of the state. 

Neb.—Chicago, B. & Q. R. Co t 
D avis, 197 N.W. 599, 111 Keb. 737, 
(2) The statute prohibiting the 
conspiring with others to solicit or 
to procure through •solicitation legal 
business is a legitimate exercise 
of police power to accomplish a 
proper purpose of curbing or de¬ 
stroying ambulance chasing and is 
neither arbitrary nor unreasonable. 
I^ftople ex rel- Moses v. Adams, 
14 N.Y.S.2d 780, 172 Misc. 143. 

22. Ala—State v. State Board of 
Medical Examiners, 95 So. 295, 299 
Ala 9. 

Wideman v. State, 104 So. 438, 
20 AlaApp. 422, certiorari denied 
Ex parte Wideman, 104 So. 440, 
213 Ala 170. 

Ill.—People V. McGinley, 160 N.R 
186, 329 Ill. 173. 

Mass.—Lawrence v. Briry, 132 N.E 
174, 239 Mass. 424. 

Wash,—^Laughney v. Maybury, 259 
P. 17, 145 Wash. 146, 54 A.L.R. 393. 
12 C.J. p 1274 note 48. 

Property right 

Right to practice medicine is a 
valuable right of property within 
i meaning of Fourteenth Amendment 
guarantee of due process of law. 
Md.—^Aitchison v. State, 105 A 2d 
495, 204 Md. 538, certiorari denied, 
Aitchison v. State of Maryland. 
75 S.Ct. 116, 348 UIS. 880, 99 LEd. 
692. 

GraduatioxL from college in good 
standing 

The fact that medical practice act 
declares that before any person may 
enter upon practice of medicine 
shall present to board of medical 
examiners a diploma from a college 
in good standing and that medical 
hoard shall determine what is or 
what is not a college in good stand¬ 
ing did not render statute unconsti¬ 
tutional as violative of either due 
process of law or of equal protec¬ 
tion of the laws. 

La.—^Louisiana State Bd. of Medical 
Examiners v. Booth, App., 76 SCh2d 
15. 

TTse of hospital 

Resolution adopted by county 
board of supervisors providing that 
any physician failing to give pro- 
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osteopathy,optometry,^^ dentistry, other forms | of the healing arts,26 pharmacy, or business of an 


fcsslonal assistance at reauest of 
another phyeician shall not be al¬ 
lowed to use facilities of county 
hospital, without providing any 
method for review, and action of 
board in finding physicians guilty 
of violating such resolution without 
accusation, notice or trial are un¬ 
constitutional as depriving physi¬ 
cians and citizens who may be admit¬ 
ted to hospital as paying patients 
of substantial rights without due 
process of law. 

ArJz. —^Findlay v. Board of Sup’rs 
of Mohave County, 230 P.2d 526, 
72 Ariz. 58, 24 A.L.R.2d 841. 
3 Batclusioa. of sTStean of heallitg 
A statute cannot be held contrary 
to the general welfare and unrea¬ 
sonable and so unconstitutional un¬ 
der the due process clause because 
ft excludes from the practice of 
medicine a practitioner of a system 
not taught in any medical college, 
or because it fails to define “prac¬ 
tice of medicine.” 

R.I.—State V. Heffemaa, 100 A. 55, 
40 R.L 121. 

Xadustrial injuries 

A statute permitting industrial 
commission to authorize physician to 
treat compensable industrial injuries 
only on recommendation of medical 
society or board deeming physician 
“duly Qualified” is not unconstitu¬ 
tional as denial of due process. 

N.Y,—Szold V. Outlet Embroidery 
Supply Co„ 8 N.E.2d 858, 274 N.Y. 
271. 

03. U.S.—Collins V. Texas, Tex,, 32 
S.Ct 286. 223 U.S. 288, 56 KEd. 
439. 

Bxcittfdon. from county hospital 
Resolution of county hoard exclud¬ 
ing osteopathic physicians from 
county hospitals is not violative of 
due process clause. 

Colo.—Newton v. Board of Com’rs 
of Weld County, 282 P. 1068, 86 
Colo. 446. 

24. Conn.—State v. Van Keegan, 113 
A.2d 141. 

Fla—Thomas v. Hand, 153 So. 847, 
114 Fla 466. 

Pa-^Harris v. State Board of Opto- 
metrical Examiners of Department 
of Public Instruction of the Com¬ 
monwealth, 135 A. 237, 287 Pa 
531. 

ScOe of eyeglasses 

(1) A statute reQuiring the pres¬ 
ence of a licensed physician or op¬ 
tometrist at places where eyeglasses 
are sold is not invalid as a viola¬ 
tion of the due process clause. 

U.S.—D. S. Kresge Co. v, Ottinger, 

D.C.N.Y., 2S F.2d 762, affirmed Ros- 
chen V. Ward, 49 S.Ct 336, 279 U. 
S. 337, 73 L.Ed. 722, 

(2) Statute defining ‘practising 
optometry” without a license as in¬ 
cluding sale of spectacles and aiding 


the customer in any way to selef't 
them is invalid. 

Tex.—Bruhl v. State, 13 S.W.2d 93 
111 Tex.Cr. 233. 

Optical supplies 

Statute making it an offense to 
make and set up ophthalmic products 
without having obtained a licfmse 
from, and without having been regis¬ 
tered by, the Commission of Opti¬ 
cians, is constitutional. 

Conn.—State v. Van Keegan, 113 A. 
2d 141. 

Offltoe In retail vtore 

Oklahoma statute providing that 
no person, firm or corporation en¬ 
gaged in business of retailing mer¬ 
chandise to general public shall rent 
space, sublease departments, or oth¬ 
erwise permit any person purporting 
to do eye examination or visual care 
to occupy space in such retail store, 
could not be said to have no rational 
relation to legislative objective of 
raising treatment of human eye to 
strictly professional level, and was 
therefore not unconstitutional under 
due process clause. 

U.S.—Williamson v. I^ee Optical of 
OkU Okl., 75 act. 461, 348 U.S. 
483, 99 LuEd. 563, rehearing denied 
75 act. 657, 349 U.S. 925, 99 Lu 
Ed. 1256. 

Optometzist; omp!loyin*nt by optiU 

Statutory amendment which in ef¬ 
fect forbade optometrist from ac¬ 
cepting employment by opticians who 
advertised in manner forbidden to 
employed optometrist was not at¬ 
tempt to force optician to comply 
with same rules and regulations as 
optometrist, did not infringe upon 
right of optician to follow his trade, 
and was not invalid as a taking of 
property without due procesa 
Xii.—Roberts Optical Co. v. Depart¬ 
ment of Registration and Ed., 122 
N.E.2d 824, 4 IlL2d 290. 

Beoords 

Optometrlc Practice Act reQUiring 
optometrist to keep records of his 
examinations and prescriptions for 
three years has definite relation to 
public health and welfare and con¬ 
stitutes valid exercise of police pow¬ 
er in that reference to previous 
treatment and prescription would in¬ 
sure more comprehensive and intelli¬ 
gent treatment of the eye. 

Xii.—Klein v. Department of Regis¬ 
tration and Ed.. 105 N.E2d 758, 
412 Ill. 75, certiorari denied 73 S. 
Ct. 93. 344 U.S, 855, 97 UEd. 664. 

j>l»play of license 

Optometrlc Practice Act requiring 
display of certificate of registration 
under the act in a conspicuous place 
in the oflftce but in such manner 
that oertifliiate cannot be seen from 
outside office was intended to keep 
public adequately informed and reg- 
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’Ptmnts properly policed but at same 
♦Sme to prohibit use of certificate 
for advertising purposes or to cre- 
Vite b»isin#»s8 rivalries, and hence was 
reasonable and related to public 
health and welfare. 

III.—Klein v. Department of Regis¬ 
tration and Ed., supra. 

25. Pla.—Pridgen v. Sweat. 170 So. 

653. 125 Fla. 598. 

12 C.J. p 1274 note 50. 

Proof of education 
Statute requiring applicant for li¬ 
cense to produce diploma from dental 
college, is valid. 

U.S.—Graves v. State of Minnesota, 
Minn., 47 S.Ct 122, 272 U.S. 425. 71 
L.Ed. 331. 

STumber of examlnatiosur 

Statute not permitting more than 
two examinations for dental license 
is not Invalid as depriving applicant 
of rights or property without due 
process. 

Wash.—State v. Charrier, 276 P. 878, 
151 Wash. 654. 

DefUtai hygienists 

Ga.—Lamons v. Yarbrough, 65 S.B. 

2d 551, 206 Ga. 50. 

Construction of dentures 

(1) Statute requiring that den¬ 
tures be made only on the instruc¬ 
tions or authorization of a licensed 
dentist was not unconstitutional as 
applied to dental laboratory techni¬ 
cian. 

Ala.—Weill V. State ex reL Galllard, 
34 So.2d 132. 250 Ala. 328. 

(2) Statute providing that person 
shall be deemed to be practicing 
dentistry If he adds or directs ap¬ 
plication of any substance to den¬ 
tures, bridges appliances or other 
structures to be used and worn as 
substitutes for natural teeth, tends 
to promote and protect public health 
and is not violative of constitutional 
guarantees against interference with 
liberty and property. 

Mass.—Commonwealth v. Finnigan^ 
SB N.E.2d 716. 326 Mass. 378. 

(3) Statutory amendment includ¬ 
ing In the definition of the practice 
of dentistry the constructing, cor¬ 
recting, and repairing of dental pros¬ 
thetic appliances or dentures is un¬ 
constitutional because it prohibits a 
legitimate occupation. 

Idaho.—Berry v. Suminers> 283 P.2d 
1093, 76 Idaho 446, 

d6. Ariz.—State v. Gee, 236 P.2d 
1029, 73 Aril. 47, 

Cfiiixopractia 

Ariz.—State v. Gee, 236 P,2d 1929. 
73 Ariz. 47. 

Ill.—People V. Walsh, 178 N.E. 343. 
346 III. 52—People v, McGinley, 
160 N.E 186. 329 III. 173. 

La-—State Bd, of Medical Examiners 
V, Beatty. 55 So.2d 761, 220 La. 1 
—Louisiana State Board of Medl- 
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apothecary and druggist,^7 or insurance bro¬ 
kerage^^ and proper regulations of the professional 
conduct of such practitioners may be made.^® 

The state cannot condition the right of one to 
pursue a lawful calling or occupation on proof of 
his good character or skill and qualifications, even 
though the occupation is one requiring special skill 


16A c.j.a 

and knowledge, where the occupation does not 
timately affect the public health, safety, morals or 
general welfare ,*29.5 and to the extent, that statutes 
imposing such conditions apply to common occupa¬ 
tions not requiring special knowledge or skill so 
such as horseshoeing,SI or to the extent that the 
requirements prescribed by them are unreasonable,s2 


cal Examiners v. Fife, 111 So. 58, 
162 Xra. 681, 54 A.D.R. 594, affirm¬ 
ed Fife V. Louisiana State Board 
of Medical Examiners, 47 S.Ct. 690, 
274 XJ.S. 720, 71 L.Ed. 1324. I 

Wash.—^Ellestad v. Swayze, 130 P. 
2d 349, 15 Wash.2d 281—State v, 
Wehin&er, 47 P.2d 35. 182 Wash. 
360. 

DETatnropatlis 

Minn.—State ex rel. Shenk v. State 
Board of Examiners in Basic Sci¬ 
ences, 250 N.W. 353, 189 Minn. 1. 

27. N.H.—State v. Forcier, 17 A. 
677, 65 N.H. 42. 

Qualification. Tuifier laws of another 
state 

Liicensed pharmacist under law of 
NewYork was no-t entitled to be 
regristered as pharmacist in Florida 
without taking and passing exami¬ 
nation, and refusal of board of phar¬ 
macy to grant such pharmacist a 
certificate unless he took and passed 
the examination did not deprive him 
of property without due process of 
law. 

Fla.—^Levine v. Hamilton, 66 So.2d 
266. 

28. U.S.—La Tourette v. HcMaster, 
S.C., 39 S.Ct. 160, 248 U.S. 465, 
63 L.Ed. 362. 

28. U.S.—^Ritholz v. Indiana State 
Board of Registration and Exam¬ 
ination in Optometry, D.C.Ind., 45 
F.Supp. 423. 

Ill.—^Klein v. Department of Regis¬ 
tration and Bd„ 105 N.E.2d 758, 412 
Ill. 75, certiorari denied 73 S.Ct. 
93, 344 U.S. 855, 97 L.Ed. 664. 
Ind.—Dean v. State ex rel. Board 
of Medical Registration & Exam¬ 
ination, 116 N.E.2d 503, 233 Ind. 
25—Lucas v. State ex rel. Bd. of 
Medical Registration & Examina¬ 
tion, 99 N.E.2d 419, 229 Ind. 633, 
certiorari denied 92 S.Ct. 366, 342 
U.S. 919, 96 L.Ed, 687. 

Md.—^Aitchison v- State, 105 A. 2d 
495, 204 Md, 538, certiorari denied, 
Aitchison v. State of Md., 75 S.Ct. 
116, 348 U.S. 880, 99 L.Ed. 692. 
Mich.—Toole v. State Board of Den¬ 
tistry, 1 N.W.2d 502, 300 Mich. 180, 
appeal dismissed Toole v. Michi¬ 
gan State Board of Dentistry, 62 
S.Ct. 1299, 316 U.S. 648, 86 L.Ed. 
1731. j 

Pa.—^Harris v. State Board of Op-1 
tometrical Examiners of Depart¬ 
ment of Public Instruction of the j 
Commonwealth, 135 A. 237, 287 Pa. 
531. I 


Acceptance of employment by attor¬ 
ney 

Rule prohibiting attorney from ac¬ 
cepting professional employment for 
claimant in personal injury or death 
case, offered as result of activities 
of unlicensed person, did not deny 
due process. 

Cal.—Howe v. State Bar of Cali¬ 
fornia, 298 P. 25, 212 Cal. 222. 

Conduct of business of abstracting 
Under statute reauiring applicant 
for certificate of authority to con¬ 
duct abstract business to have set of 
“abstract books'^ or other system of 
indices, or records showing ail in¬ 
struments affecting title to real prop¬ 
erty on file, or of record, in clerk's 
office, requirement of abstracters 
board that applicant have “tract in¬ 
dices’* held reasonable and not to 
violate due process clause, since “due 
process** demands only that law shall 
not be unreasonable, arbitrary, or 
capricious, and that means selected 
shall have a real and substantial re¬ 
lation to object sought to be attain¬ 
ed. 

Mont.—State ex rel. Freeman v. Ab¬ 
stracters Board of Examiners, 45 
P.2d 668, 99 Mont. 584. 

TTse of woopd ‘‘doctor’’ 

The statute relating to treating 
the sick and forbidding the use of 
the word “doctor,** etc., by persons 
not licensed to practice medicine, 
surgery, or osteopathy, is not un¬ 
reasonable and does not violate the 
interstate privileges and immunities 
clause nor the Fourteenth Amend¬ 
ment to the federal Constitution, as 
applied to one holding the degree of 
doctor of chiropractic conferred by 
a school in another state. 

Wis.—State v. Michaels, 277 N.W. 
157, 226 Wis. 574. 

t7se of names 

(1) Statutory prohibition against 
practice of dentistry by any person 
under any name other than that un¬ 
der which his license was granted is 
reasonable regulation of practice of 
dentistry as applied to prevent car¬ 
rying on of dentistry profession un¬ 
der assumed or fictitious name. 
Mich-—^Lewis v. Michigan State 

Board of Dentistry, 269 N.W. 194, 
277 Mich. 334. 

(2) The statute forbidding any 
person to conduct a dental office 
in his name unless he is personally 
present in the office a majority of 
time does not purport to interfere 
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with a licensed dentist*» ownership 
of property and does not violate the 
due process of law clauses of the 
state and federal constitutions. 
Wash.—Campbell v. State, 122 PM 
458, 12 Wash.2d 469. 

(3) Where attorney desired to 
practice law in her maiden name, but 
board of law examiners refused to 
issue certificate as requested and is¬ 
sued it in the name of “M. H. now 

M. M.,** attorney wais bound by ac¬ 
tion of the board and could not com¬ 
plain on the ground that the board's 
action deprived her of property with¬ 
out due process and that she was 
denied the equal protection of the 
laws. 

Pa.—^Appeal of Hanson, 198 A 113 
330 Pa, 390. 

29.5 N.C.—State v. Ballance, 61 S.E 
2d 731, 229 N.C. 764, 7 A.LR2(i 
407. 

Watchmaker 

Okl.—State ex rel. Whetsel v. Wood, 
248 P.2d 612, 207 Okl. 193, 34 A. 
L.R.2d 1321. 

Photography 

Ariz.—Buehman v. Bechtel, 114 P. 
2d 227, 57 Ariz. 363, 134 A.L.R 
1374. 

Fla.—Sullivan v. De Cerb, 23 So.2d 
571, 156 Fla. 496. 

Ga.—Bramley v. State, 2 S.E.2d 647, 
187 Ga. 826. 

Hawaii.—Territory v. Kraft, 33 Ha¬ 
waii 397. 

N. C.—State v. Ballance, 51 S.EL2d 
731, 229 N.C. 764, 7 AL.R2d 407, 
overruling State v. Lawrence. 197 
S.E. 586, 213 N.C. 674, 116 AL.R. 
1366, certiorari denied 59 S.Ct 105, 
305 U.S. 638, 83 L.Ed. 411. 

Va.—^Moore v. Sutton, 39 S.E.2d 348, 
185 Va. 481. 

30. Del.—Becker v. State, 185 A 
92, 7 W.W.Harr. 454. 

N.C.—Corpus Juris Secundum dtdd 
ia State v. Ballance, 51 S.E.2d 731, 
735, 229 N.C. 764. 7 AL.R2d 407. 

31. Ill.—Bessette v. People, 63 N.B. 
215. 193 Ill. 334, 56 LJEtA 558. 

12 C.J. p 1274 note 61. 

32. U.S.—Smith v. Texas, Tex., 34 

S.Ct. 681, 233 U.S. 630, 58 LEd. 
1129, L.R.A.1915D 677, AnmCas. 

1915D 420. 

Cal.—^Whitcomb v. Emerson, 115 P.2d 
892, 46 Cal.App.2d 263. 

12 C.J. p 1274 note 62. 

Begulatious held unreasoaiahle 
void 

(1) Acts and ordinances enacted 
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they are void as a denial of due process of law. 
While one cannot be excluded from the practice 
of law because he belongs to a particular religious 
group,it has been held that the state does not 
deny due process in refusing to admit to practice 
one who does not believe in the use of force on 
the theory that such person cannot in good faith 
take an oath to support the Constitution.^^-io 

Corporations may be prohibited from practicing 
the various professions,even through duly li¬ 
censed practitioners employed by them.^^ 

The denial of an application for naturalization 
because of applicant's expressed unwillingness to 
take up arms in defense of the United States because 


of religious belief is not a denial of the right of 
the applicant to engage in the practice of his 
vocation as a minister.^^ 

§ 670. - Place of Transacting Business 

Reasonable resjulations as to the place at or near 
which certain businesses may be conducted do not deny 
due process of law. 

The conduct of particular kinds of business which 
may injuriously affect the health, safety, comfort, 
or morals of the people of the community may be 
controlled or forbidden within certain places or 
territorial limits,^® or within certain distances of 
other buildings such as dwellings, churches, etc.^^ 


pursuajit thereto regrulating installa¬ 
tion of electrical equipment, and re¬ 
quiring registration of electrical con¬ 
tractors. 

Ill.—Berry v. City of Chicago, 161 
KB. 681, 320 Ill. 636. 

(2) Employment agency regulation 
making it criminal to receive from 
any person seeking employment any 
fee. 

U.S.—^Adams v. Tanner, Wash., 37 
S.Ct. 662, 244 U.S. 690, 61 L.Ed. 
1336, L-R.A.1917F 1163, Ann.Cas. 
19171) 973. 

(3) Statute prohibiting extension 
of existing milk business or addition 
of new plant or facility, except when 
commissioner of the department of 
agriculture and markets was satis¬ 
fied that applicant possessed certain 
qualifications. 

N.T.—^Elite Dairy lEhroducts v. Ten 
Eyck, 288 N.T.S. 162, 247 App. 
Div. 443, modified on other grrounde 
S N.R2d 606, 271 N.Y. 488. 

(4) Regulatory plumbing act 
which required proficiency in many 
subjects wholly foreign to drain- 
layers trade. 

III.—Scully V. Hallihan, 6 N.E,2d 176, 
365 Ill. 185. 

(5) Medical practice act which is 
discriminatory as to osteopaths. 

Ill.—People V. Schaeffer, 143 N.E. 

248, 310 Ill. 574. 

32.5 U.S.—^In re Summers, Ill., 65 
S.Ct 1307, 325 U.S. 561, 89 L.Ed. 
1795, rehearing denied 66 S.Ct. 94, 
326 U.S. 807. 90 UEd. 491. 

32.10 U.S.—^In re Summers, supra. 
33. Pa.—Neill v. Oimbel Bros., 199 
A. 178, 330 Pa. 213. 

Bentistry 

in.— Winberry v. Hallihan, 197 N.E. 
562, 361 Ill. 121. 

Xaw 

Mo.—State ex inf. Miller v. St. Louis 
Union Trust Co,. 74 S.W.2d 348. 
335 Mo. 846. 

Optometry 

Pa.—Neill v. Gimhel Brots., 199 A. 
178, 330 Pa. 213. 
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34. Pa—^Neill V. Gimbel Bros., su¬ 
pra. 

Medicisie 

Ill.—Pt‘ople, by Kerner, v. United 
Medical Service, 200 N.E. 157, 362 
Ill. 442, 103 A.L,R. 1229. 

Iowa—State v. Baker, 270 N.W. 369, 
222 Iowa 903, dismissed 67 S.Ct. 
947, 302 U.S. 769, 81 L.Ed. 1366. 

35. U.S.—In re Warkentin, C.C.A. 
Ill., 93 P,2d 42, certiorari denied 
Warkentin v. Schlotfeldt, 68 S.Ct 
943, 304 U.S. 563. 82 L,Ed. 1529. 

36. U.S.—Texas Co. v. City of Tam¬ 
pa. C.C.A.Fla, 100 P.2d 347. 

La—State ex rel. National Oil Works 
of Louisiana v. MeShane, 106 So. 
252, 159 La 723—State ex rel. 

Hayes v. City of New Orleans. 
97 So. 446, 154 La. 289. 

N.J.—^Bozza V. Board of Com’rs of 
City of Perth Amboy, 145 A. 233, 

7 N.J.Misc. 287. 

Wash.—State v. Fleming, 226 P. 647, 
129 Wash. 646, 34 A.L.R. 600. 

12 C.J. p 1275 note 66. 

Zoning regulations as violation of 
due process see infra § 703. 
Auction Bales 

An ordinance of city of Beverly 
Hills forbidding conduct of auction 
sales within residential district was i 
not unconstitutional as depriving a 
citizen of his property without due 
process in depriving citizen of his 
right to dispose of his property, since 
ordinance in effect was merely regu¬ 
lative of right of disposition. 

Cal.—^Hart v. City of Beverly Hills, 
79 P.2d 1080, 11 Cal.2d 343. 

Sack stands 

Md.—Swann v. City of Baltimore, 
103 A. 441, 132 Md. 256. 
Maunfacture Is. taxxexoant houses 
Labor L. § 104, prohibiting the 
manufacture of foods, dolls* cloth¬ 
ing, and infants’ ■wearing apparel in 
a tenement house used for living 
purposes is constitutional, as against 
the contention that it deprives the 
manufacturer of liberty or property 
without due process of law, the stat¬ 
ute having been enacted for the pres- 
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ervation of health, and being a valid 
exercise of the police power. 

N.Y.—People ex inf. Campbell v. 
Report, 183 N.Y.S. 589, 193 App. 
Div. 135. 
on walls 

U.S.—Gant v. Oklahoma City, Okl., 
53 S.Ct. 530, 289 U.S. 98, 77 LuEd. 

loss. 

Cal.—Larson v. Bush, 83 P-2d 955, 
29 Cal.App.2d 43. 

Okl.—Morgan Petroleum Co. v. Okla¬ 
homa City, 31 P.2d 594. 167 Okl. 
632—Courter Oil Co. v. Oklahoma 
City. 31 P.2d 596, 167 Okl. 633— 
Gant v. Oklahoma City. 6 P.2d 
1065, 150 Okl. 86, 86 A.L.R. 794. 
followed in 6 P.2d 1071, (two cas¬ 
es), 150 Okl. 92, appeal dismissed 52 
S.Ct- 203, 284 U.S. 694, 76 L.Ed. 
512. 

Sale of oamutoditi#B 

Where legislature can prohibit the 
sale of & commodity altogether, no 
mere license of business of sale will 
render prohibition of such ®ale with¬ 
in a local territory unconstitutional 
as depriving licensees of property 
without due process, and the calling 
of local election to prohibit sale of 
beer and wine within county was not 
unconstitutional as taking previous 
licensees* property without due 
process. 

Miss.—Martin v. Board of SupVs of 
Winston County, 178 So. 315, ISl 
Miss. 363. 

37. U.S.—Pierce Oil Corporation v. 
City of Hope, Ark., 39 S.Ct. 172, 
248 U.S. 498, 63 L.Bd. 381. 

Ky.—Beacon Liquors v. Martin, 131 
S.w.2d 446. 279 Ky. 468. 

Mo.—Klngshighway Presbyterian 

Church V. Sun Realty Co., 24 S,W. 
2d 108, 324 Mo. 510, followed in 
Schaub V, Sun Realty Co., 24 S. 
'W.Sd 111 (two cases). 

N.Y.—Lees v. (Cohoes Motor CJar Co., 
203 N.Y.S. 65, 122 Misc. 373. 

Okl.—^Walcher v. First IVesbyterian 
Church of Norman, 184 P. 106, 76 
Okl. 9, 6 A.L.R. 1593. 

Tex.—City of San Antonio v. Humble 
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However, oppressive restraint tinder the guise of 
police regulation constitutes a violation of the guar¬ 
anty of due process of law, and all such regula¬ 
tions are void where they impose arbitrary or un¬ 
reasonable restrictions on the conduct of business 
or the use of property.^S Thus, while a prohibition 
of the sale of provisions from a temporary stand 
within a certain distance from an agricultural fair 
has been sustained,a statute which forbids the 
sale of any article whatever at such temporary 
stands has been declared unreasonable and void.*^® 
A statute which prohibits street vending has been 
held invalid as denying due process of law;4<)*5 but 
a statute prohibiting the street sale of magazines and 
periodicals or subscriptions therefor has been up- 
held.'^o.io A regulation prohibiting the location of 
a liquor store within a certain distance of an- 
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other 40.15 or in a certain locality,40.20 is not a viok- 
tion of due process. 

§ 671. - Hours or Days of Business 

Due process of law is not denied by reasonable 
lations of the hours or days of business. 

The state may prohibit the doing of business 
at such hours as are injurious to the public com 
fort, morals, or safety,4i may fix the maximum num¬ 
ber of working hours,42 and possesses a large discre¬ 
tion in the regulation and prohibition of business on 
Sunday.43 Thus, it may forbid all persons to en¬ 
gage, on Sunday, in particular occupations,^* such 
as that of a barber*® or saloon keeper.*® On the 
other hand, however, a prohibition against barbers 
opening their shops or working at their trade on 
Sunday has been held void.*7 The opening of 


Oil & Refining* Co., Civ.App., 27 S. 
W.2d 868, error dismissed. 

Wis.—State ex rel. Newman v. Ra- 
gels, 250 N.W. 430, 212 Wis. 475. 
12 C.J. p 1275 notes 67, 68. 

38. XJ.S.—Heerdt v. City of Port¬ 
land, D.C.Or., 8 P.2d 871. 

Ill.—^Klever Shampay Karpet Klean- 
ers V. City of Chicago, 238 Hl.App. 
291. 

N.Y.—People v, Levine, 198 N.T.S. 
328, 119 Misc, 766, 

Ohio.—^Wolarz v. Village of Cuyaho¬ 
ga Heights, 4 N.E.2d 400, 53 Ohio 
App. 161. 

Tex.—^Murphy v. Wright, Civ.App., 
115 S.W.2d 448. 

12 C.J. p 1275 note 69. 

39. Conn.—State v. Reynolds, 58 A. 
755, 77 Conn. 131. 

40. Ohio.—Markley v. State, 31 Ohio 
Gir.Ct. 225. 

40.5 Ohio.—Precker v. City of Day- 
ton, 85 N.R2d 419, 88 Ohio App. 
52, affirmed 90 N.E.2d 851, 153 
Ohio St. 14. 

Street sale of ice cream and frozen 
desserts 

Ohio.—^Frecker v. City of Zanesville, 
Com.Pl., 72 N.E.2d 477. 

40.10 Tex.—^Lammon v. City of San 
Antonio, Civ.App., 223 S.W.2d 533, 
refused no reversible error. 

40.15 Pla-—Glackman v. City of 
Miami Beach, 51 So.2d 294. 

40. ao Tenn.—State ex rel, Saper- 
stein. V. Bass, 152 S.W.2d 236, 177 
Tenn. 609. 

41. U.S.—^Feldman v. City of Cincin¬ 
nati, D.C.Ohio, 20 P.Supp. 631. 

Ga.—Clein v. City of Atlanta, 139 S. 

E. 46, 164 Ga. 529, 63 A.LkR. 933. 
Ky.—Ratliff v. Hill, 168 S.W.2d 336, 
293 Ky. 36, 145 A,L,.R. 764. 

Miss.—Matheny v. Simmons, 139 So. 
172, 165 Miss. 429. 

N.J.—Amodio v. Board of Com Vs of 
Town of West New York, 43 A. 2d 
i 889, 133 N.J-Law 220. 


Wis.—State v. Potokar, 15 N.W.2d 
158, 245 Wis. 460. 

12 C.J. p 1275 note 72. 

Barbers 

(1) The act authorizing the Bar- 
hers* Sanitary Commission to regu¬ 
late opening and closing hours of 
barbershops when it appears that 
hours of operation are unreasonably 
long, or tend to make timely sani¬ 
tary inspection difficult, or tend to 
impair the health of barbers or en¬ 
danger the safety of patrons, is not 
violative of the due process. 

Pla.—Robbins v. Webb’s Cut Rate 
Drug Co., 16 So. 2d 121, 153 Pla. 
822. 

(2) Ordinance, requiring that bar¬ 
bershops be closed on Wednesday 
afternoons and legal holidays, in¬ 
cluding Sundays, is not unconstitu¬ 
tional as depriving barbershop own- 

I ers of property without due process 
of law. 

N.J.—^Amodio v. Board of Com’rs of 
Town of West New York, 43 A.2d 
889, 133 N.J.Law 220. 

Dmgstoires 

(1) Ordinance fixing closing hours 
for drugstores, adopted as a war 
measure and obviously in the interest 
of public health, and safety, is not 
an arbitrary invasion of property 
rights in violation of 14th Amend¬ 
ment. 

N.J.—Starkey v. Atlantic City, 38 
A.2d 198, 132 N.J.Law 27—Spiro 
Drug Service v. Board of Com’rs 
of Union City, 33 A.2d 872, 130 
N.J.Law 496. 

(2) City ordinance requiring any 
store where groceries, fruits or vege¬ 
tables are sold to be kept closed 
on Sunday, even though groceries, 
fruits, or vegetables .are not sold 
therein on such day, does not dis¬ 
criminate arbitrarily between a drug¬ 
store where groceries, fruits or vege¬ 
tables are sold and other drugstores 
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in violation of due process or equal 

protection clauses of federal or state 
constitutions. 

Neb.—City of Omaha v. Lewis & 
Smith Drug Co., 67 N.W,2d 269 
156 Neb. 650. 

IriqtLor stores 

Wis.—State v. Reidel, 15 N.W.2d 161, 
245 Wis. 467. 

42. U.S.—^Bunting v. State of Ore¬ 
gon, Or., 37 S.Ct. 435, 243 U.S. 426, 
61 L.Ed. 830, Ann.Cas.l918A 1043. 

Willamette Valley Lumber Co, 
V. Watzek, D.C.Or., 6 P.Supp. 689. 

Mont.—State v. Safeway Stores, 76 
P.2d 81, 106 Mont. 182. 

43. U.S.—^Broad-Grace Arcade Cor¬ 
poration V. Bright, D.C.Va., 48 P.2d 
348, affirmed 52 S.Ct 137, 284 U.S. 
588, 76 L.Ed, 507. 

Colo.—^Rosenbaum v. City and Coun¬ 
ty of Denver, 81 P.2d 760, 102 Colo. 
530. 

Pa.—Corpus Juris died la Common¬ 
wealth V. American Baseball Club 
of Philadelphia, 138 A. 497, 606, 
290 Pa. 136. 

12 C.J, p 1275 note 73—60 C.J. p 1036 
note 68. 

44. Mo.—^Komen v. City of St. Louis, 
289 S.W. 838, 316 Mo. 9. 

12 C.J. p 1275 note 74. 

45. Okl.—Ex parte Johnson, 141 P. 
2d 599, 77 OkLCr. 360. 

Utah.—State v. Sopher, 71 P. 482. 
25 Utah 318, 95 Am.S.R. 845, 60 
L.R.A. 468. 

12 C.J. p 1275 note 75. 

46. Mo.—Nickols v- North Kansas 
City, 214 S.W.2d 710, 358 Mo. 402. 

W.Va.—State v. Woodward, 69 S.E. 
385, 68 W.Va. 66, 30 LR.A,N.S.. 
1004. 

12 C.J. p 1275 note 76. 

47. Ill.—Eden v. P^ple^ 43 3S?J3. 
1108, 161 Ill. 296, 52 Ajxl&B. 865, 
32 L.R.A. 669. 



16A C. J. S. 


CONSTmJTIONAL LAW §§ 671-672 


places of amusement on Sunday may be prohibit¬ 
ed;^® and a statute forbidding the keeping open 
of stores generally on Sunday is not rendered un¬ 
reasonable or void by reason of its exemption of 
drug stores^® or other places of business regarded 
by the legislature as ministering to the common ne¬ 
cessities of the people.50 

However, arbitrary or unreasonable regulations 
of hours or days of business, which serve no pub¬ 
lic purpose, are invalid as a denial of due process.^^ 


§ 672. — Business Clothed with Public In¬ 
terest 

Due process Is not denied by a reasonable regulation 
of a business clothed with a public Interest. 

A broad range of business, not obnoxious on the 
ground of nuisance, is subject to the legislative con¬ 
trol because it is ‘‘clothed with a public interest/'®^ 
However, the phrase “affected with a public inter¬ 
est'’ means no more than that an industry, for 
adequate reason, is subject to control for the public 
good,s^ and the determinant is not the enjoyment 


48. tJ.S.—Broad-Grace Arcade Cor¬ 
poration V. Bright, D.C.Va., 48 P. 
2d 348, affirmed 52 S.Ct. 137, 2S4 
tr.S. 588, 76 L.Ed. 507- 

Qaj.—West Coast Theatres v. City 
of Pomona, 230 P. 225, 68 CaI.App. 
7G3. 

La.—City of West Monroe v. Newell, 
111 So. 889, 163 Lia. 409—City of 
Bogalusa v. Blanchard, 74 So. 588, 
141 La, 33. 

N.C.—State v. McGee, 75 S.E.2d 783. 
237 N.C. 633, appeal dismissed Mc¬ 
Gee V. State of North Carolina, 74 
S.Ct 50, 346 U.S. 802, 98 L.Ed 
334, rehearing denied 74 S.Ct 272, 
346 U.S. 918, 98 KEd. 413. 

Okl.—Ex parte Johnson, 201 P. 533, 
20 Okl.Cr. 66. 

12 C.J. p 1276 note 78. 

49. U.S.—^Brunswick-Balke-Collander 
Co. V. Evans, D.C.Or., 228 P. 991. 

50. Idaho.—State v. Boian, 92 P. 
995, 13 Idaho 693, 14 L.E.A.,N.S., 
1259. 

12 CJ. p 1276 note 80. 

6L U.S.—Chester C. Fosgate Co. v. 
Kirkland, B.C.Pla., 19 P.Supp. 152 
—McDeirmott v. City of Seattle, 
B.C.Wash., 4 F.Supp. 865. 

C&l.—Ex parte Scaranino, 60 P.2d 
288, 7 Cal.2d 309—Ex parte Maxk, 
58 P.2d 913, 6 Cal.2d 516, followed 
in In re Wong Way, 58 P.2d 916, 
6 Cal.2d 779—Skaggs v. City of 
Oakland, 57 P.2d 478, 6 Cal.2d 222. 

Kx i)axte Boehme, 65 P.2d 559, 12 
Cal.App.2d 424. 

Kan.—^McCulley v. City of Wichita, 
98 P.2d 192, 151 Kan. 214, 127 
A.L.R, 312. 

La.—C ity of Alexandria v. Hall, 131 
So. 722, 171 La. 595. 

Mass.—In re Opinion of the Jus¬ 
tices, 14 N'.R2d 953. 300 Mass. 616. 

Minn.—State ex rel. Pavlik v. Johan¬ 
nes. 259 N.W. 587, 194 Minn. 10. 

Ohio.—Olds V. Klotz, 3 N.E,2d 371, 
131 Ohio St 447. 

R. I.—^Amitrano v. Barbaro, 1 A.2d 
109, €1 R.L 424. 

S. C.—Fincher v. City of Union, 196 
&B, 1, 186 S.a 232. 

Uncooked food 

Provisions of city ordinance fix¬ 
ing closing hours for establishments 

selling uncured or uncooked meat or 

^other foods of any kind” intended 


for human consumption, and except¬ 
ing from their operation, hotels 
hoarding houses, lodging houses 
restaurants, drug stores, confection¬ 
aries, dispensers of beverages, dis¬ 
tributors of milk and cream and lee 
cream and soda fountains, w'ere dis¬ 
criminatory and hence were violative 
of Federal and state constitutional 
provisions relating to denial of lib¬ 
erty and property without due proc¬ 
ess of law and denial of equal pro¬ 
tection of the laws. 

Cal.—Justesen’s Pood Stores v. City 
of Tulare, 84 P.2d 140, 12 Cal.2d 
324. 

Night cloaLng , 

As applied to grocery, ordinance 
against keeping open after 11 P.M. 
was a deprivation of property rights 
without due process of law. 

Miss.—Town of McCool v. Blaine, 
11 So.2d SOL 194 Miss. 221. 

AlLCtiOXLS 

Where plaintiffs in conducting 
their business of selling at retail 
jewelry, rugs, etc., adopted naethod 
of effecting sales which embraced 
some of the feature of public auc¬ 
tion sales but differed in that plain¬ 
tiffs permitted patrons who submit- 
! ted bids to return merchandise with- 
j in one year period and procure re¬ 
fund of full amount paid, applica¬ 
tion of ordinance of defendant mu¬ 
nicipality prohibiting auction sales 
of certain goods after six p.m. to 
plaintiffs and their methods of do¬ 
ing business would be violative of 
rights guaranteed to plaintiffs by 
federal Constitution. 

U.S.—Zaconick v. City of Hollywood, 
D.C.Fla., 85 F.Supp. 62. 

52. U.S.—Paramount Pictures v. 
Langer, B.C.N.D., 23 F.Supp. 890, 
motion granted 59 S.Ct. 641, 306 
U.S. 619, 83 L.Ed. 10S6. 

Ariz.—Natural Gas Service Co. v. 
Serv-Yu Co-op., 219 P.2d 324, 70 
Aris. 285. 

Fla.—Mayo v. Bossenbury, 10 So.2d 
725, 152 Fla, 16. 

Ga.—Bohannon v. Duncan, 196 S.B. 
897, 185 Ga. 840. 

Pa,—^Hertz X>rivurself Stations v, 
SIggins, 68 A.2d 464, 359 Pa. 25, 
7 A.L.H.2d 438. 
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T».*x.—Martin v. Hailroad Commission 
of Texas, Civ.App,, 93 S.W.2d 1155, 
reversed on other grounds 10$ S. 
W.2d 653, 130 Tex. 158. 

12 C.J. p 1276 note 81. 
dvil rights statutes 
As applied to business of a public 
or quasi-public character conducted 
fAr the accommodation, refreshment, 
amusement, or Instruction of the 
public, civil rights statutes are not 
a deprivation of property without 
due process of law. 

N.y.—People V. King, 18 N.K. 245, 
110 N.Y. 418, 6 Am.S.R. 389, 1 L. 
R.A. 293. 

11 C.J. p 805 note 62. 

CHiange in regulation contemplated 
He who enters on a business in 
which the whole public has a direct 
and positive interest must contem¬ 
plate that the regulation of that 
business may change from time to 
time, subject to constitutional limi¬ 
tations of due process. 

B.C.—Jordan v. American Eagle 3?ire 
Ins. Co., 169 F.2d 381, 83 U.SApp. 
B.C. 192. 

53. U.S.—Nebbla v. People of State 
of New York, N.T., 54 S Ct. SfiS, 89 
A.L.R. 1469—Chaa. Wolff Packing 
Co. V. Court of Industrial Relations 
of State of Kansas, Kan., 43 S.Ct 
630. 262 U.a 522, 67 UEd. 1103, 
27 A.L.R. 1280. 

Fleming v. Montgomery Ward & 
Co., C.C.A.nU 114 F.2d 384. certio¬ 
rari denied Montgomery Ward & 
Co. V. Fleming. 61 S.Ct 71. 311 
U.S. 690, 85 L.EM. 446. 

Cal.—^Wholesale Tobacco Beaters 
Bureau of Southern California v. 
National Candy & Tobacco Co., 82 
P.2d S, 11 Cal2d 634, 118 A.KR. 
4S$. 

N.Y.—Coty, Inc., of New York v. 
Hearn Department Stores, 284 N. 
Y.S. 909, 158 Misc. 516. 

Pa.—Rohrer v. Milk Control Board, 
186 A. 336. 322 Pa. 257, 

Agrlcnltural products 

Legislature has to have no author¬ 
ity under police power to enact law 
which had for its purpose raising 
price of agricultural products and 
restricting amount produced or sold, 
since business and industry covered 
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of any franchise or monopoly,^4 or the date when 
the business began,55 or the fact that one engaged 
in a common calling makes commodities for, and 
sells to, the public,56 but is the nature of the busi¬ 
ness, the features thereof which touch the public, 
and the abuses reasonably to be feared;57 and, 
where there is no public interest, the regulatory 
legislation cannot be upheld by calling it experi- 
mental.5® The extent to which regulation of such 
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a business may reasonably go varies with different 
kinds of business,59 and it is not subject, because of 
being affected with a public interest, to unlimited 
regulation.60 Discriminatory legislation cannot be 
upheld, although it relates to a business in which 
the public interest is concerned.6i 

The states may enact reasonable regulations of 
common carriers,®^ barbershops,63 the practice or 


by act were not affected with public 
interest and none of property used 
in such business or industry had 
ever been devoted to public use. 

Or.—^Van Winkle v. Fred Meyer, 
Inc., 49 P.2d 1140, 151 Or. 465. 
BtLSiness devoted to public use 
Businesses ‘‘affected with a public 
interest*', in addition to monopolistic 
services furnished by common car¬ 
riers and public utilities, embrace 
occupations whose public interest 
has been recognized from earliest 
times, such as keepers of inns, cabs 
and grist mills, and any other busi¬ 
ness whose owner, by devoting it to 
public use, in effect grants public an 
interest in that use and subjects 
himself to public regulation to ex¬ 
pense of that interest although prop¬ 
erty continues to belong to its pri¬ 
vate owner. 

Pa.—^Hertz Drivurself Stations v. 
Siggins, 58 A.2d 464, 352 Pa. 25, 
7 A.L.R.2d 438. 

54. TJ.S.—^Nebbia v. People of State 
of New York, N.T., 54 S.Ct. 505, 291 

U. S. 602, 78 L.Ed. 940, $9 A.L.R. 
1469. 

EnjoT^eut of franchise affects husi- 
ness with public futerest 
The enjoyment of a franchise or 
privilege for the performance of a 
service, which service the public has 
a real and continuing need and no 
ready means of obtaining other¬ 
wise, subjects the business to regu¬ 
lation and control in the public in¬ 
terest. 

Pa.—^Hertz Drivurself Stations v. 
Siggins, 58 A.2d 464, 369 Pa. 25, 
7 A.L.R.2d 438. 

55. U.S.—New State Ice Co. v. Lieb- 
mann, Okl., 52 S.Ct. 371, 285 U.S. 
262, 76 D.Ed. 747. 

56. U.S.-~Chas. Wolff Packing Co. 

V. Court of Industrial Relations of 
State of Kansas, Kan., 43 S.Ct. 
630, 262 U.S. 522, 67 L.Ed. 1103, 27 
A.L.R. 1280. 

Southwest Utility Ice Co. v. 
Liebmann, C.C.A.Okl., 52 P.2d 349, 
affirmed New State Ice Co. v. Lieb¬ 
mann, 52 S.Ct. 371, 285 U.S. 262, 
76 L.Ed. 747. 

57. U.S.—Chas. Wolff Packing Co. 
r. Court of Industrial Relations of 
State of Kansas, Kan., 43 S.Ct. 
630, 262 U.S. 622, 67 L.Ed. 1103, 27 
A.L.R. 1286. 


Southwest Utility Ice Co. v. 
Liebmann, C.C.A.Okl., 52 P.2d 349 
affirmed New State Ice Co. v. Lieb¬ 
mann, 52 S.Ct. 371, 285 U.S. 262, 
76 L.Ed. 747. 

Del.—Becker v. State, 185 A. 92, 7 

W.W.Harr. 454. 

Pa.—Hertz Drivurself Stations v. 
Siggins, 68 A.2d 464, 359 Pa. 25, 
7 A.L.R.2d 438. 

When a business is essentially 
public in character and assumes pro¬ 
portions which may injuriously af¬ 
fect or menace the welfare, health, 
safety, public interest or which may 
be commonly classified under the 
police power, then the business or 
occupation must be regulated in be¬ 
half of the public welfare. 

Fla.—State ex rel. Hosack v. Yocum, 
186 So. 448, 136 Fla. 246, 121 A. 
L.R. 270. 

58. U.S.—^New State Ice Co. v. Lieb¬ 
mann, Okl., 52 S.Ct. 371, 285 U.S. 
262, 76 L.Ed. 747. 

Public interest essential to warrant 
regulation 

(1) It is essential to constitution¬ 
al regulation and control of private 
property that subject property be 
affected with a public interest and 
that legislative exercise of police 
power in such regard be in public 
interest. 

Pa.—Hertz Drivurself Stations v. 
Siggins, 68 A.2d 464, 369 Pa. 25, 7 
A.L.R.2d 438, 

(2) The “public interest," where 
such is essential, before Legislature 
may, in an exercise of state’s police 
power, subject private property to 
public regulation and control, must 
be a legal interest and not merely 
a desire born of personal concern, 
convenience or economy covetous of 
use of another's property. 

Pa.—Hertz Drivurself Stations v. 
Siggins, supra. 

A secondary business must be af¬ 
fected with a public interest before 
it can be regulated under the police 
power in aid of regulation of a pri¬ 
mary business affected with a public 
interest, since there is no constitu¬ 
tional power to regulate collaterally 
with respect to private property un¬ 
affected with a public interest as an 
aid to regulation of such a primary 
business short of an outright taking 
by condemnation with payment of 
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the constitutionally required just 
compensation. 

Pa.—Hertz Drivurself Stations v 
Siggins, supra, 

59. U.S.—Cudahy Packing Co. v TJ 
S., C.C.A.I11., 15 P.2d 133. 

60. U.S.—Southwest Utility Ice Co 
V. Liebmann, C.C.A.Okl., 62 p.2d 
349, affirmed New State Ice Co v 
Liebmann, 52 S.Ct 371, 285 US 
262, 76 L.Ed. 747. 

61. U.S.—Southwest Utility Ice Co. 

V. Liebmann, C.C.A.Okl., 52 F,2d 
349, affirmed New York State Ice 
Co. V. Liebmann, 52 S.Ct 371, 285 
U.S. 262, 76 L.Ed. 747. 

Fla.— Corpus Juris Secundum cited 
in Mayo v. Bossenbury, 10 So 2d 
725, 726, 152 Fla. 16. 

Del.—^Hoff V. State, 197 A. 75, 9 W. 

W. Harr. 134. 

Ga,—Bohannon v. Duncan, 196 S.E. 
897, 185 Ga. 840. 

Pa.—Rohrer v. Milk Control Board, 
184 A. 133, 121 Pa.Super. 281, re¬ 
versed on other grounds 186 A. 336, 
322 Pa. 257. 

12 C.J. p 1276 note 87. 

Continuajice of business 
Public regulation can only secure 
continuity of a business, as against 
the owner or his employees, when 
the obligation to the public of con¬ 
tinuous service is direct, clear, and 
mandatory, and arises as a contrac¬ 
tual condition, express or implied, of 
entering the business either as own¬ 
er or worker. 

U.S.—Chas. Wclff Packing Co. v. 
Court of Industrial Relations of 
State of Kansas, Kan., 43 S.Ct. 630, 
262 U.S. 622, 67 L.Ed. 1103, 27 
A.L.R. 1280. 

62. Fla.— Corpus Juris Secundum 
cited in McRae v. Robbins, 9 So. 
2d-284, 288, 151 Fla. 109. 

Ind.—^American Express Co. v. 
Southern Indiana Express Ca, 78 
N.E. 1021, 167 Ind. 292. 

12 C.J. p 1276 note 82. 

63. Ark.—Beaty v. Humphrey, 
S.W.2d 559, 195 Ark. 1008. 

Del.—Hoff V. State, 197 A. 75, 9 W 
W.Harr. 134. 

Ga.—State Board of Barber Exami¬ 
ners V. Blocker, 167 S.E. 298, 176 
Ga. 125. 

La.—^Board of Barber Examiners of 
Louisiana v. Parker, 182 Sa 485. 
190 X/a. 214. 
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occupation or teaching of beauty culture,®^ 
chain stores,fruit industries,building and loan 
associations,®*^ ice,®*^-® title abstractors,restau- 
rants,®^'^® tobacco warehouses,®® motion picture ex¬ 
hibitors,®® persons engaged in leasing driverless au¬ 
tomobiles,*^® and keepers of hotels may estab¬ 
lish lines in harbors beyond which no wharf shall 
be extended ;*^^ and may provide that certain parts 
of harbors shall be set apart for the exclusive use 


of certain kinds of vessels.^® So, also, persons con¬ 
ducting places of amusement may be required by 
statute to recognize their own tickets of admission 
in the hands of persons who are not disorderlyJ^ 
The Natural Gas Act, which regulates the transpor¬ 
tation and sale of natural gas is valid and is not in 
violation of the due process clause of the Fifth 
AmendmentJ’^-^ 


Begnlatioa Held invalid 

(1) The statute fixing price, wag¬ 
es, and hours of barbers is uncon¬ 
stitutional as violating due process 
of law clause of the federal Consti¬ 
tution. 

Ark.—Noble v, Davis, 161 S.'W.2d 189, 

204 Ark. 156. 

(2) The statute prohibiting bar¬ 
bers from advertising prices, con¬ 
ducting business on certain holidays 
and Sundays, and limiting hours of 
business, and requiring the adjust¬ 
ing of curtains or shades on shops 
in a certain manner is discrimina¬ 
tory against barbers and unconsti¬ 
tutional as in violation of due proc¬ 
ess clauses of state and federal con¬ 
stitutions; the duties imposed being 
unnecessary for protection of public 
health, safety, or welfare. 

Del.—state v. Danberg, 6 A.2d 596, 

1 Terry 136. 

T^bchexs 

Statutory qualifications for bar¬ 
ber teachers relate to the public 
welfare, and do not arbitrarily or 
unnecessarily interfere with person¬ 
al or property rights in violation of 
due process of law. 

Minn.—Lee v. Delmont, 36 N.W.2d 

530, 228 Minn. 101. 

Schools 

(1) Under statute authorizing the 
board of barber examiners to adopt 
reasonable rules governing the con¬ 
duct of barber schools, a rule of the 
board that students should not be 
allowed to charge compensation for 
services rendered in any barber 
school is reasonable and necessary 
to insure to public protection from 
untrained and unauthorized barbers 
and is not violative of constitution¬ 
al provisions against deprivation of 
property without due process of law. 
Okl.—Schwarze v. Clark, 107 P.2d 

1018, 188 Okl. 217. 

(2) Statute prohibiting a barber 
school from enrolling more than fif¬ 
teen students for each instructor 
does not unreasonably or arbitrari¬ 
ly interfere with personal or prop¬ 
erty rights, in contravention of due 
process of law. 

Minn.—Lee v. Delmont, 36 N.W.2d 

530, 228 Minn, 101. 

64. Del.—-Hoff v. State, 107 A. 75. 9 

W.W.Harr. 134. 


Catting hair 

The provision of barber's code that 
persons exempted therefrom may not 
cut hair of any person for cosmetic 
purpK>ses, in so far as applied to li¬ 
censed beauty culturists, contravenes 
due process provisions of state and 
federal constitutions in that it de¬ 
prives them of right to pursue their 
calling in respect to trimming and 
dressing women’s hair. 

Minn.—Johnson v. Ervin, 285 N.W. 

77, 205 Minn. 84. 

Schools 

(1> For state legislature to re¬ 
quire operators of schools of cosme¬ 
tology to compel students to render 
gratuitous services to public while 
obtaining practical experience under 
supervision of licensed cosmetolo¬ 
gists would be unconstitutional and 
an improper exercise of police power, 
low’a.—State ex rel. Mitchell v. 
Thompson’s School of Beauty Cul¬ 
ture, 285 N.W. 133, 226 Iowa 556. 
(2) The statutory provision pro¬ 
hibiting a school from making a 
charge for services or materials in 
connection with practice of hair¬ 
dressing and manicuring is unrea¬ 
sonable and void. 

Mass.—Mansfield Beauty Academy v. 
Board of Registration of Hair¬ 
dressers, 96 N.E.2d 145, 326 Mass. 
624. 

65. U.S.—Paramount Pictures v. 
Langer, D.C,N.D.. 23 F.Supp. 890, 
motion granted 59 S.Ct. 641, 306 
U.S. 619. 83 L.Ed. 1025. 

66. U.S.—^U. S. V. Calistan Pack¬ 
ers. D.C.Cal.. 4 F.Supp. 660. 

67. Colo.—^U. S. Building & Loan 
Ass’n V. McClelland, 36 P.2d 164, 
95 Colo. 292, certiorari denied 55 
S.Ct. 351, 294 U.S. 706, 79 L,Ed. 
1241. 

67.5 N.Y.—Devito v. Moss, 9 N.T.S. 
2d 730, 170 Misc. 170. 

67.10 Okl.—^Application of Richard¬ 
son, 184 P.2d 642, 199 Okl. 406. 
IndepexLdent sets of abstract books 
The statute requiring persons de¬ 
siring to enter business of abstract¬ 
ing real estate titles to have inde¬ 
pendent sets of abstract books com¬ 
piled from instruments of record in 
county clerk’s office is not invalid as 
violating constitutional provisions as 
to due process of law. 
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Okl.—Application of Richardson, sa- 
pnL 

67.15 TTareaSonable regnlatioii 

The restaurant license statute 
amendment requiring restaurant and 
kitchens to be completely and effec¬ 
tively separated from other business 
In same place, and applying only to 
restaurants established after effec¬ 
tive date of amendment is violative 
of state and federal constitutions as 
denying to an operator desiring to 
operate a restaurant after effective 
date of amendment due process of 
law since, if protection of public 
health and safety require parti¬ 
tions in case of business commenced 
after enactment of amendment, then 
such considerations would also re¬ 
quire partitions in an existing busi¬ 
ness. 

Wis.—State ex rel. F. W. Woolworth 
Co. v. State Board of Health, 298 
N.W. 183, 237 Wis. 638, 136 A.L.R. 
205. 

6S, Va.—Danville Warehouse Co. v. 
Tobacco Growers’ Co-op. Ass’n, 129 
S.E. 739, 143 Va. 741. 

69. U.S.—Paramount Pictures v. 
Langer, D.C.N.D., 23 F.Supp. 890, 
motion granted 59 S.Ct- 641, 306 U. 
S. 619, 83 KEd. 1025. 

70- U.S.—Hodge Drive-It-Yourself 
Co. V. City of Cincinnati, Ohio, 52 
S,Ct 144, 284 U.S. 335, 76 L.Bd. 
323. 

Colo.—^Driveless Car Co. v. Arm¬ 
strong, 14 P.2d 1093, 91 Cola 334. 

71. U.S.—Miller v. Strahl, Keb., 36 
S.Ct 147, 239 U.S, 426, 60 L».Ed, 364. 

12 C.J. p 1276 note S3. 

72. Mass.—Commonwealth v. Alger, 
7 Cush. 53. 

73. N.Y.—Roosevelt v. GcMlard, 52 
Barb, 533. 

12 C.J. p 1276 note S5. 

74. U.S.—^Western Turf Assoc, v. 
Greenberg. Cal., 27 S.Ct 384. 204 
IT.S, 359. 51 UEd. 520. 

12 C,J. p 1276 note 86. 

74.5 U.S.—Mississippi River Fuel 
Corp. V. Federal Power Commis- 
.slon. C.C.A.8, 121 R2d 159. 
Affeoted with public interest 

Transportation of natural gas is 
a business affected with a public 
interest. 

U.S.—Mississippi River Fuel Corp. v. 
Federal Power Commission, supra. 
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g 573 , - Drugs and Medicines 

Reasonable regulations of the sale of drugs and 
medicines do not deny due process of law. 

The sale of drugs and medicines is subject in a 
large measure to regulation in the public interest, 
as, for example, by the strict regulation of the 
sale of harmful drugs,the prohibition of the sale 
of cigarettes by dealers in narcotics or poisonous 
drugs where cigarettes containing such drugs could 
be handled easier by such dealers,the prohibition 
of the sale of drugs by any kind of itinerant ven- 
dors,'^^ and the prohibition of false statements as 
to the curative properties of drugs but a stat¬ 
ute conferring on registered pharmacists the ex¬ 
clusive right to sell domestic and proprietary medi¬ 
cines has been held unreasonable and void.^^ How¬ 
ever, a statute prohibiting the sale of drugs, medi¬ 
cines, or poisons, except proprietary medicines sold 
in sealed packages, by others than registered phar¬ 
macists is valid,^®*^ 

The due process clause is not violated by a statute 
which regulates the sale of drugs,such as 
opium,^®*^® or which prohibits, or authorizes the 
prohibition of, the sale of cosmetics deemed to con¬ 


tain injurious substances in such amounts as to be 
poisonous, injurious, or detrimental to the user,so«2& 
or which provides for the listing by an administra¬ 
tive agency of constituents of cosmetics which are 
harmless and suitable for use ,*80.25 ^nd where such 
power of prohibition is given to the department of 
health, the exercise of its power need not be preced¬ 
ed by the adoption of regulations, unless specially 

required.80.30 

Statutes prohibiting ownership of pharmacies or 
drug stores except by licensed pharmacists are void 
as violative of due process.^i 

§ 674. - Food 

a. In general 

b. Weights and measures 

a. In Greneral 

The state may, without denial of due process of law, 
impose reasonable regulations on the handling and safe 
of food. 

Due process of law is not denied by the imposi¬ 
tion of reasonable regulations relative to foods and 
food products for the protection of the public,82 


75. Nev.—^Ex parte Nash, 26 P.2d 
353, 55 Nev. 92. 

Or.—State v. Combs, 130 P.2d 947, 
169 Or. 666. 

12 C.J. p 1276 note 88. 

Contraceptives 

An ordinance making: it unlawful 
to display or advertise for sale con¬ 
traceptive devices and making* sale 
of such articles unlawful except 
when sale was made by a bona fide 
drug-gist, or a licensed physician, did 
not violate due process clauses of 
state and federal constitutions when 
applied to defendants who owned 
stores, or were registered pharma¬ 
cists employed in stores selling pro¬ 
phylactic rubber goods but which 
stores were not bona fide drug stores 
equipped with prescription depart¬ 
ments. 

Mich.—^People v. Pennock, 293 N.W. 

759, 294 Mich. 678. 

TitaoniiLS 

Law restricting sale of drugs 
would have to be sustained, as 
against charge of constitutional in¬ 
firmity when applied so as to re¬ 
strict sale of vitamin products to 
pharmacists, if it had a reasonable 
tendency to protect health or wel¬ 
fare. 

Minn.—Culver v. Nelson, 54 N.W.2d 
7, 237 Minn. 65. 

76. Tenn.—Hyde v. State, 174 S.W. 
1127, 131 Tenn. 208. 

12 aj. p 1276 note S9. 

77. Nev.—^Ex parte Nash, 26 P.2d 
353. 55 NeV. 92. 


7a TJ.S.—^Baccus v. Louisiana, La., 
34 S.Ct. 439, 232 TJ.S. 334, 58 L.Ed. 
627. 

79. U.S.—Seven Cases v. U. S., Neb., 
36 S.Ct 190, 239 U.S. 510, 60 L.Ed. 
411, L.R.A.1916D 164. 

Cal.—^People v. Galway, 260 P.2d 212, 
120 Cal.App.2d 45. 

People V. Ryan, 226 P.2d 376, 101 
Cal.App.2d Supp. 927. 

12 C.J. p 1276 note 91. 

80. Ill.—Noel V. People, 58 N.E. 616, 
187 Ill. 587, 79 Am.S.R. 238, 52 L. 
R.A. 287. 

80.5 Wis.—State v. Wakeen, 57 N.W. 

2d 364, 263 Wis. 401. 

80.10 Tenn.—Hyde v. State. 174 S. 

W. 1127, 131 Tenn. 208. 

80.15 Cal.—Ex parte Tun Quong, 114 
P. 835, 159 Cal. 508, Ann.Cas.l912C 
969. 

Tenn.—Hyde v. State, 174 S.W. 1127, 
131 Tenn. 208. 

80.20 U.S.—Bourjois, Inc., v. Chap¬ 
man, Me.. 57 S.Ct. 691, 301 U.S. 183, 
81 L.Ed. 1027. 

80.25 Iiisting of coal.tar colors 
The Federal Pood, Drug and Cos¬ 
metic Act authorizing Federal Se¬ 
curity Administrator to promulgate 
regulations providing for listing of 
coal-tar colors which are harmless 
and suitable for use in cosmetics 
does not violate constitutional guar¬ 
anty of due process of law, since act 
states the general rule and leaves to 
administrator the duty of ascertain¬ 
ing which particular colors should be 
listed. 


U.S.—Byrd v. U. S., C.C.A.La., 154 P. 
2d 62. 

80.30 U.S.—Bourjois, Inc., v. Chap¬ 
man, Me., 57 S.Ct 691, 301 U.S. 183, 
81 L.Ed. 1027. 

81. U.S.—^Louis K. Liggett Co. v. 
Baldridge, Pa., 49 S.Ct 57, 278 TJ.S. 
105, 73 L.Ed. 204. 

Del.—State v. People’s Drug Stores, 
172 A. 257, 6 W.W.Harr. 120. 
N.T.—Pratter v. Lascoff, 249 N.T.S. 
211, 140 Misc. 211, affirmed 258 N. 
T.S. 1002, 236 App.Div. 713, affirm¬ 
ed 185 N.E. 716, 261 N.T. 509, cer¬ 
tiorari denied Lascoff v. Pratter, 53 
S.Ct 785, 289 U.S. 754, 77 LEd. 
1498. 

Contra In re Hauges, 252 N.T.S, 81, 
140 Misc, 811. 

Pa.—George B. Evans, Inc., v. Bald- 
rige, 144 A. 97, 294 Pa. 143. 

82. Ark.—Terry Dairy Products Co. 
V. Beard, 216 S.W.2d 860, 214 Ark. 
440. 

Pla.—Corpus Juris Secundum died 
in Mayo v. Bossenbury, 10 So.2d 
725, 726, 152 Fla. 16. 

Ill.—Charles v. City of Chicago, 109 
N.E.2d 790, 413 Ill. 428, certiorari 
denied 73 S.Ct 1122, 345 U-S. 974, 
97 L.Ed. 1389. 

Tex.—Langley v. City of Dallas, Civ, 
App., 252 S.W. 203. 

26 C.J. p 754 note 29. 

XnspectioxL and grading 

A statute regulating inspection 
and grading of potatoes did not de¬ 
prive plaintiffis of property without 
due process. 
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and the state may, without violating the due process 
clause, forbid the sale, or the manufacture and sale, 
of impure or injurious articles of food.^2.5 Medical 
examinations may be required of those who handle 
food products.®^ Congress may forbid the importa¬ 
tion of teas inferior to the government standards.®^ 
In like manner, an act of congress does not violate 
the due process clause, which prohibits the interstate 
shipment of an impure or inferior article of food.®'^*^ 

The state may require the label of proprietary 


foods to disclose the ingredients and their propor¬ 
tions may prescribe inspection of the articles 
of food themselves,or of the places in which 
they are produced,®as a condition precedent to 
the right of the owner to sell; and may require 
licenses of persons engaged in selling such ar- 
tides.®^-“5 Bread sold through an intermediary may 
be required to bear a mark identifying the mak- 
er,S-t-30 A state may prohibit the adulteration 
of dairy products and fraud in the sale thereof;®^ 


U.s.—^Detweiler v. Welch, D.C.Idaho, 
46 F.2d 71, affirmed, C.C.A., 46 F-2d 
75, 73 A.L..R. 1440. 

Horse meat 

A New York city ordinance requir¬ 
ing “decharacterization’* of horse 
meat in the manner and with materi¬ 
als satisfactory to the Department 
of Health is consonant with the re¬ 
quirements of the due process clause. 
X-Y.—Quaker Oats Co. v. City of 
New York, 68 N.E.2d 593, 296 N.Y. 
627—^Hill Packing Co. v. City of 
New York, 68 N.E.2d 593, 295 N.Y. 
527. affirmed 67 S.Ct. 1314, 331 U.S. 
787, 91 Lt-Ed. 1817, rehearing de¬ 
nied 67 S.Ct. 1749, 331 U.S. 870, 91 
DEd- 1873. 

People V. Schneiderman, 119 N.Y. 
S,2d 688, 203 Misc. 1064. 

Poultry 

(1) Ordinance prohibiting the own¬ 
ing, maintaining, using, keeping or 
having possession of any chickens, 
turkeys, guineas, geese, ducks, pi¬ 
geons, with certain exceptions with¬ 
out obtaining a permit for such pur¬ 
pose and fixing limit on number for 
which permit could be issued and 
authorizing obtaining of permits aft¬ 
er compliance with sanitary regula¬ 
tion requirements as set forth by 
city health officer does not deprive 
I)arties of any rights without due 
process of law. 

Tex.—^Ex parte Naylor, 249 S.W.2d 
607, 157 Tex.Cr, 355. 

(2) Municipal ordinance regulating 
the handling and slaughtering of live 
poultry in retail food establishments, 
but making no provision covering 
operations of retail dressed-poultry 
dealers, or wholesale live-poultry 
dealers, was based, as between re¬ 
tail live-poultry dealers and retail 
dressed-poultry dealers, on a reason¬ 
able classification aJid was not a de¬ 
nial of due process. 

III.—Charles v. City of Chicago, 109 
N.E.2d 790, 413 Ill. 428, certiorari 
denied 73 S.Ct 1122, 345 U.S. 974, 
97 KBd. 1389. 

(3) Provision setting standards for 
slaughtered poultry and providing 
for confiscation of substandard poul¬ 
try is not unconstitutional as deny¬ 
ing the owner of poultry due proc¬ 
ess of law. 


N.Y.—Saltzman v. City of New York, 
78 N.Y.S.2d 407, 191 Misc. 724, 
Hegnlatioii held nnreasoiiable 

(1) Rule of director of agriculture 
against packing third grade apples in 
standard boxes vras unconstitutional. 
Wash.—Inman v. Sandvig, 15 P.2d 

696, 170 Wash. 112. 

(2) L.1897 c 4584, prohibiting re¬ 
filling of bottles, etc., constituted a 
deprivation of property without due 
process of law in violation of U.S. 
Const. Amend. 14. 

Pla—^Yaeger v. State, 83 So, 526, 78 
Fla. 354. 

82.5 U.S.—Price v. Illinois, Ill., 35 
S.Ct. 892, 238 U.S. 446, 59 UEd. 
1400. 

12 CJ. p 1267 note 84. 

Farticxilar regnlatiloxui held not vio¬ 
lation of dne process giiaranty 

(1) Prohibiting sale of bread by 
bakeries on consignment, and return 
by retailers of unsold loaves. 

Lia.—^American Bakeries Co. v. Liou- 
isiana State Board of Health, 172 
So. 518, 186 Lol 433. 

(2) Prohibiting sale of food con¬ 
taining sulphurous acid. 

Ill.—People V. Quality Provision Co., 
12 N.E.2d 615, 367 IlL 610, 114 A.U. 
R. 1210. 

(3) Prohibiting sale of butter 
which has been in cold storage for 
more than nine months. 

Fa—Nolan v. Jones, 10$ A. 235, 263 
Pa 124. 

(4) Prohibiting manufacture or 
sale of compound of condensed or 
evaporated milk and cocoanut oil. 
U.&—Hebe Co, v, Shaw, Ohio, 39 S, 

Ct 125, 248 U.S. 297, 63 HEd. 255, 
Pa—Carolene Products Co. v. Har¬ 
ter, 197 A. 627, 329 Pa 49. 

(5) Prohibiting shipment of ice 
cream into city from outside of in¬ 
spection area of local board of 
health, 

Ga—^Wright v. Richmond County 
Department of Health, 186 S.EI. 815, 
182 Ga 651. 

Statute designed to provide a mini- 
mum amount of nutritional elements 

and prevent fraud and deception in 
the sale of foodstuffs extends to ice 
creams and to dairy products made 
In the semblance of ice cream, and 
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does not violate the due process 
clause. 

Neb.—State v. McCosh, 279 N.W. 77S, 
134 Neb. 780. 

83. Tex,—Langley v. City of Dallas, 
Clv.App., 252 S.W. 203. 

84. U.S.—Buttfleld V. Stranahan. N. 
r.. 24 S.Ct. 349. 193 U.S. 470, 48 
UEd. 525. 

12 CJ. p 1276 note 94. 

84.5 U.S.—U. S. V. Carolene Prod¬ 
ucts Co., III., 68 S.Ct 778, 304 U. 
S. 144, 82 UEd. 1234. 

84.10 U.S.—Corn Products Refining 
Co. V. Eddy, ICan., 39 S.Ct, 325, 249 
U.S. 427, 63 L.ECL 689. 

Syrup made under secret formula 
Regulation of state board, pursu¬ 
ant to statute, requiring label of 
proprietary foods to state percentage 
of each ingredient does not, in case 
of syrup made under secret formula 
and sold under its own distinctive 
name, amount to taking of property 
without due process of law, as right 
of manufacturer to maintain secrecy 
as to his compounds and processes 
is subject to right of state, in the 
exercise of police power and in pro¬ 
motion of fair dealing, to require na¬ 
ture of product to be fairly set forth. 
U.S.—Com Products Refining Co v. 
Eddy, supra. 

84.15 U.S.—North American Cold 
Storage Co. v. Chicago, C.C-Ill., 151 
F. 129, modified on other grounds 
29 S.Ct 101, 211 TI.S. 306, 53 L.Ed. 
195, 15 AnmCaa 276. 

84J30 Md.—State v. Broadbelt. 43 A. 
771, 89 Md. 665, 72 Am.S.R. 201, 45 
L.R.A. 433. 

84J2S U.S.—New York V. Van de 
Carr, N.Y.. 26 S.Ct 144, 199 U.S. 
562, 60 UEd. 305. 

Ga—Wright v. Richmond County De¬ 
partment of Health, 186 S.E. 815, 
182 Ga 651. 

84.30 Cal.—Ex parte McNeal. 89 P. 
2d 1096, 32 Cal.App,2d 391. 

85. Minn.—Butler v, Chambers, 30 
N.W. 308, 36 Mbm 69, 1 Am.aR. 
638. 

12 C.J. p 1276 not© 95. 

CShocolata drink sold ia ooatalaers 
similar to tlioae used for milk 
Where chocolate drink made by 
combination of milk or skimmed milk 
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the use of certain ingredients as a food preserva¬ 
tive the sale of food preservatives containing 
certain ingredients;^'^ the sale of mixtures of 
syrups, molasses, etc., not labeled or branded in a 
certain manner, so as to prevent consumers from 
being misled as to the nature of what they are 
buying the use, on articles of food, of false 
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labels or brands,*® or other devices calculated to 
mislead the purchaser ;!«> or the sale of lard in 
bulk unless put up in packages of specified weights.®! 

The state may reasonably regulate the sale and 
distribution of milk,9® and require that all milk 
sold shall be undiluted,*3 shall be up to a certain 
standard,9^ or shall be unadulterated,^* and shall be 


having- a low butterfat content, with 
chocolate, was sold in containers 
which were similar to those used for 
milk and chocolate milk except that 
difference in content was shown by 
label on bottle cap, and where large 
quantities of the chocolate drink 
were sold in school lunchrooms as 
well as elsewhere, danger of fraud 
to public was sufficient to warrant 
legislative action, and statute pro¬ 
hibiting sale of milk products con¬ 
taining chocolate and having a but¬ 
terfat content of less than three per 
cent was not arbitrary or violative of 
the constitution as interfering with 
producers’ right to do business, with¬ 
out due process of law. 

Mich.—Thayer v, Michigan Dept, of 
Agr., 35 N.W,2d 360, 323 Mich. 403. 

86. U.S.—Curtice Bros. Co. v. Bar¬ 
nard, Ind., 209 P. 589, 126 C.C.A. 
411. 

12 C.J. p 1276 note 96. 

87. TJ.S.—Price v. Illinois, Ill., 35 
S.Ct 892, 238 TJ.S. 446, 59 L.Ed. 
1400. 

88. Wis.—^McDermott v. State, 126 
N.W. 888, 143 Wis. 18, 21 Ann.Cas. 
1315. 

89. Wis.—McDermott v. State, su¬ 
pra, 

Kosher meats 

A statute making it a crime to sell 
or expose for sale, with intent to de¬ 
fraud, meat or meat preparation 
falsely represented to be “kosher,” 
or product “sanctioned by orthodox 
Hebrew religious requirements,” is 
not violative of due process or equal 
protection clause of Fourteenth 
Amendment, even though word 
“kosher” and phrase “orthodox He¬ 
brew religious requirements” are in¬ 
definite and uncertain, in view of the 
intent to defraud required. 

U.S.—^Hygrade Provision Co. v. Sher¬ 
man, N.Y., 45 S.Ct. 141, 266 U.S. 
497, 69 D.Ed. 402. 

90. U.S.—Capital City Dairy Co. v. 
Ohio, 22 S.Ct. 120, 183 U.S. 238, 
46 L.Ed, 171, 

91. U.S.—^Armour v. State, N.D., 36 
S.Ct. 440, 240 U.S. 510, 60 L.Ed. 
771, Ann.Cas.l916D 548. 

12 C.J. p 1276 note 2. 

92. U.S.—Highland Farms Dairy v. 
Agnew, D.C.V€l, 16 P.Supp. 575, af¬ 
firmed 57 S.Ct 549, 300 U.S. 608, 81 
L.Ed. 835. 

Ala.-^FranMin v. State ex rel, Ala¬ 


bama State Milk Control Board, 
169 So. 295, 232 Ala. 637. 

Cal.—Corpus Juris cited in Pacific 
Coast Dairy v. Police Court, 8 P. 
2d 140, 142, 214 Cal. 668—Corpus 
Juris cited in Pacific Coast Dairy 

V. Police Court, 298 P. 164, 166. 
Md.—Creaghan v. City of Baltimore, 
104 A. 180, 132 Md. 442. 

Pa.—^Harrisburg Dairies v. Eisaman, 
Com. PI., 46 Dauph.Co. 122, excep¬ 
tions dismissed 47 Dauph.Co. 20, 
affirmed 11 A.2d 875, 338 Pa. 58. 
Wis.—State ex rel. Finnegan v. Lin¬ 
coln Dairy Co., 265 N.W. 197, 221 
Wis. 1, rehearing denied 265 N.W. 
851, 221 Wis. 1. 

Power large but limited 

Power of state to regulate produc¬ 
tion and sale of milk is large, but 
power is subject to condition that 
regulations be reasonable and accord 
I with due process clauses of state and 
federal constitutions. 

Mich.—Thayer v. Michigan Dept, of 
Agr., 35 N.W.2d 360, 323 Mich. 403. 

Bottles or containers 

(1) Statute prohibiting use of an¬ 
other’s milk bottle, having owner’s 
name stamped thereon, without o-wu- 
er’s consent, is not invalid as de¬ 
priving any one of property without 
due process. 

N.Y.—People v. Ryan, 243 N.Y.S. 644, 
230 App.Div. 252. 

(2) Ordinance regulating sale of 
milk by requiring sale in original 
containers does not deny due proc¬ 
ess. 

Wis.—City of Milwa-ukee v. Childs 
Co.. 217 N.W. 703, 195 Wis. 148. 

Aerated cream 

Amendment of Sanitary Code by 
adding, to definition of milk prod¬ 
ucts, “cream to which any substance 
has been added and for use in fluid 
state or whipped”, in order to bring 
within such definition a patented 
food product consisting of pasteur¬ 
ized cream, sugar, and vanilla, into 
which nitrous oxide gas is introduced 
to produce foaminess characterizing 
whipped cream, was invalid as un¬ 
reasonable, discriminatory, and arbi¬ 
trary and denying manufacture of 
such product. 

N.Y.—Aerated Products Co. of Buffa¬ 
lo v. Godfrey, 48 N.E.2d 275, 290 
N.Y. 92. 

93. N,Y.--People v. West, 12 N.E. 

610, 106 N.Y. 293, 60 Am.R. 452. 

12 C.J. p 1277 note 3. 
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94. Mo.—St. Louis V. Bippen, 100 S 

W. 1048, 201 Mo. 528. 

12 C.J. p 1277 note 4. 

Sterilized milk or cream 
The section of the Agricultural 
Code providing that sterlized milk 
or cream shall not be used in the 
state nor sold for use in the state un¬ 
less it is made from grade A milk or 
grade A cream and that in any area 
in which a price stabilization and 
marketing plan is in effect unless the 
milk or cream used in such sterilized 
milk or sterilized cream is purchased 
and such sterilized milk or sterilized 
cream is sold at the prices estab¬ 
lished for fluid milk and fluid cream 
in that area does not violate due 
process clause or any other consti¬ 
tutional provision. 

Cal.—^Avoset, Inc. v. Brock, App., 178 
P.2d 56, rehearing denied 179 P. 
2d 4. 

The ice milk statute, which prohib¬ 
its the sale of a product, which looks 
and tastes like ice cream, and which 
contains less than ten percent milk 
fat, and to which has been added 
vegetable fats, does not violate the 
due process of law provisions of the 
federal and state constitutions. 

Kan.—^Dairy Belle, Inc. v. Freeland, 
264 P.2d 894, 175 Kan. 344. 

95. Wis.—State v. Emery, 189 N.W. 
564, 178 Wis. 147. 

12 C.J. p 1277 note 5. 

Condensed milk 

U.S.—Hebe Co. v. Shaw, Ohio, 39 S. 
Ct 125, 248 U.S. 297, 63 L-Ed. 255. 

Hebe Co. v. Calvert, D.COhio, 
246 F. 711. 

Milk products 

(1) “Filled milk” act, prohibiting 
s€ule of milk or its derivatives to 
which any fat or oil other than milk 
fat has been added, is not imconsti- 
tutional as being arbitrary and un¬ 
reasonable regulation of lawful occu¬ 
pation, in so far as act prohibits 
manufacture, sale, and distribution of 
food product composed of evaporated 
skim milk and cocoanut oil, both of 
which are wholesome and nutritious, 
U.S.—Sage Stores Co. v. State of 
Kansas ex rel. Mitchell, Kan., 65 S. 
Ct 9, 323 U.S. 32, 89 UEd. 25— 
Carolene Products Co. v, U. S., W. 
Va,, 65 S.Ct 1, 323 U.a 18. 89 L 
Ed. 15, 155 AL.R. 1371—U. S. v. 
Carolene Products Co., Ill., 58 S. 
Ct 778, 304 U.S. 144, 82 L.Ed. 1234. 
Kan.—Carolene Products Co, v. Moh- 
ler, 102 P.2d 1044, 152 Kan. A 
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pasteurized;^®*^ and it may also prescribe reason¬ 
able rules of evidence for determination of adultera¬ 
tion.®® An ordinance prohibiting the sale of milk 
unless pasteurized and bottled within a few miles 
from the city has been held not to violate the due 
process clause but there is also authority to 
the contrary.®®*!® However, a statute forbidding 
the sale of evaporated milk in less than ten pound 
containers is invalid as in violation of the due proc¬ 
ess clause.®®-!® 

Dealers in lard compounds may be compelled to 
disclose to the purchaser the nature and ingredients 
of the articles sold,®'^ and the vendors of food for 
stock may, although not required to disclose their 
formulae, be required to disclose the ingredients 
of, and the minimum percentage of fat and pro¬ 
teins in, the food sold,®® and the adulteration of 
these products may be prevented.®® So, also, the 
purity of vinegar,! wine,^ baking powders,® ice 
cream,'* and other food commodities may be en- 
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forced by proper regulations; and the legislature 
may provide for tests of articles so as to guard the 
public from fraud and worthless compounds.® Hour- 
ever, a prohibition of the manufacture of beverages 
containing other than natural sweetening agents 
violates due process to the extent that it forbids 
the use of sucaryl.®*® 

Public markets may be regulated by the state.®*!® 
The state may forbid the keeping of private markets 
within prescribed distances of public markets,® and 
may prohibit sale of certain food at retail out¬ 
side of certain markets;*^ but an ordinance forbid¬ 
ding the sale of certain articles of food in any place 
of business in which dry goods, clothing, or drugs 
are sold has been held unreasonable and void.® 

Substitutes for butter, A state may prohibit the 
manufacture or sale of imitation butter® or oleo¬ 
margarine colored to resemble butter,!® and may re¬ 
quire that substitutes for butter shall be plainly 


Ky.—Carolene Products Co. v. Han- 
rahan, 164 S.W.2d 597, 291 Ky. 417. 

(2) Prior to the decisions hy the 
supreme court, it had been held that 
such statute violated the due process 
clause. 

U.S.—^U. S. V. Carolene Products Co., 
D.C.Ill., 7 F.Supp. 500. 

Mich.—Carolene Products Co. v. 

Thomson, 267 N.W. 608, 27$ Mich. 
172. 

Neb,—Carolene Products Co, v. Ban¬ 
ning, 268 N.W. 313, 131 Neb. 429. 

(3) War Food Administrator's reg¬ 
ulation prohibiting the sale of “filled 
cream” having a fat content in ex¬ 
cess of nineteen per. cent was not ar¬ 
bitrary and unreasonable as to de¬ 
fendants’ cream product on ground 
that the regulation in effect prohibit¬ 
ed the sale of a combination that 
might conceivably have a low milk 
fat content, or that it constituted a 
denial of due process. 

U.S.—U. S. V. Russell-Taylor, Inc., 
D.C.Mich., 64 F.Supp. 748. 

&5L5 Ariz.—City of Phesnix v. 

Breuninger, 72 P.2d 680, 50 Ariz. 
372, 

Cal.—Natural Milk Producers Ass’n 

V. City and County of San Fran¬ 
cisco, 124 P.2d 25, 20 Cal.2d 101, 
vacated on other grounds 63 S.Ct 
359, 317 U.S, 423, 87 UEd. 3T5, re¬ 
hearing denied 63 S.CL 528, 318 U. 
S. 798, 87 L.Ed. 1162. 

96, N.H.—State v. Campbell, 13 A. 

585, 64 N.H. 402, 10 Am.S.R. 419, 
12 O.J. p 1277 note 6. 

Wis,—Dean Milk Co. v. City of 
Madison. 43 N.W.2d 480, 25T Wis. 
SOS, reversed in part on other 
grounds and vacated in part 71 
S.Ct. 295, 340 U.S. 349. 95 L.Ed. 
329. 


96.10 Fla.—Gustafson v. City of 
Ocala, 53 So,2d 658, 

96.15 N.T.—^Defiance Milk Products 
Co. V. Du Mond, 133 N.Y.S.2d 216, 
205 Misc. 813, affirmed 136 N.Y.S. 
2d 619, 285 App.Div. 337. 

97. Minn.—State v. Aslesen, 52 N.W. 
220, 60 Minn. 5. 36 Am.S.R. 620. 

12 C.J. p 1277 note 7. 

98. U.S.—Standard Stock Food Co. 
V. Wright, Iowa. 32 S.Ct. 784. 225 

U. S, 640, 56 L.Ed. 1197—Savage 

V. Jones, Ind., 32 S.Ct. 716, 225 

U. S. 501. 66 DEd. 1182. 

99. Wash.—^Fisher Flouring Mills 
Co. V. Brown, 187 P. 399, 109 Wash. 
680, 

1. N.Y.—People v. Girard, 39 N.E. 
823, 146 N.Y. 105, 45 Am.S.R, 695. 

12 C.J. p 1277 note 9. 

2. Cal.—^Bx parte Kohler. 15 P. 436, 
74 Cal. 38. 

3. Minn.—Stolz v. Thompson, 46 N. 

W. 410, 44 Minn. 271. 

4. U.S.—Hutchinson Ice Cream Co. 

V. State of Iowa, Iowa, 37 S.Ct. 28, 

242 U.S. 153, 61 L.Ed, 217, Ann.Cas. 
1917B 643—Crowl v. Common¬ 

wealth of Pennsylvania, Pa, 37 S. 
Ct. 28, 242 U.a 153, 61 UEd. 217, 
Ann.Cas.l917B 643, followed in 
Sanders Ice Cream Co. v. State of 
Iowa 37 S.Ct 30, 242 U.S. 160, 61 
L.Ed. 222. 

5. Ala—Steiner v. Ray, 4 So, 172, 
84 Ala 93, 6 Am.S.R, 332. 

5.5 Pa—Cott Beverage Corp. v. 
Horst, 110 A,2d 405, 380 Pa 113. 

5.10 Bights of street level stores 
In action for judgment declaring 

rules governing Fulton Fish Mar¬ 
ket in city of New York to be in vio¬ 
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lation of Constitution, plaintiffs, who 
were dealers in fish which plaintiffs 
sold from stands in street in front 
of abutting buildings wherein plain¬ 
tiffs leased office space on upper 
floors, were entitled to judgment de¬ 
claring that so much of the rules as 
restricted issuance of permits to 
use of market to owners or tenants 
of street-level stores arbitrarily dis¬ 
criminated against tenants of upper 
floors, and thereby denied to plain¬ 
tiffs e<iual protection of the laws 
and deprived them of their property 
without due process of law in viola¬ 
tion of Fourteenth Amendment of 
federal Constitution. 

N.Y.—Russo V. Morgan^ 21 N.Y.S. 2d 
637, 174 Mist*. 1013. 

8. Tex.—^Tomaasi v. City of San An¬ 
tonio, Civ.App., 268 S.W. 273* 

12 C.J. p 1277 note 14. 

7. Ala.—Ex parte Byrd, 4 So. 397, 84 
Ala. 17, 5 Am.S.R. 328. 

Public market 

In view of Bill of Rights art 1, 

2, and U.S.Const. Amend. 14, ordi¬ 
nance of St. Martinviiie forbidding 
delivery in town of butchers’ meat 
that had not been exposed for sale 
in public market was not discrimi¬ 
native, as nonresident of tovro had 
same right that resident had to rent 
stall in public market. 

La.—Town of St Martfnville v. Du¬ 
gas, 103 So. 761, 168 262, 

8. 111.—Chicago v. Netcher, 65 N.E. 
707, 183 Ill. 104, 76 Am.aR. 93, 48 
IaR.A. 261. 

9. Mich.—People v. Rotter, 91 N.W. 
167, 131 Mich. 250. 

10. U.S.—Capital City Dairy Co. v. 
Ohio, 22 act. 120, 183 U.a 238, 46 
UEd, 171. 

12 C.J. p 1277 note 18, 
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marked or otherwise distinguished but it may 
not forbid the manufacture and sale of oleomar¬ 
garine, as such, in the absence of any element tend¬ 
ing to deceive the purchaser into thinking that it 
is butter.^2 

h. Weights and Measures 

Due process of law is not denied by reasonable regu- 
iation of weights and measures. 

State statutes adopting and compelling the use of 
a uniform system of weights and measures are not 
unconstitutional as a deprivation of property with¬ 
out due process of law.i^-so The state may make 
reasonable regulations, for the protection of the 
public, to secure accuracy in scales may prescribe 
the number of pounds of various articles of food 
which shall constitute a busheli^ or the size or 
capacity of containers,!^ or the weights of packages 
in which particular articles of food may be sold;!« 


may require that each package bear the name and 
address of the maker or manufacturer,i"? and state 
the weight or measure of the contents and may 
forbid any deduction from the standard weights by 
reason of any custom or rule of any association or 
board of trade.^^ A requirement that dressed poul¬ 
try be sold at a weight and price determined at time 
of the sale is valid.is.5 

§ 675. - Gaming 

The prohibition of business of a gambling nature is 
not a denial of due process of law. 

The legislature may prohibit all business of a 
gambling nature as, for example, bookmaking and 
pool selling,^® may regulate animal racing ,21 and 
may even go so far as to prohibit all sales of stock 
on margin ,22 and transactions for future delivery 
where margins are deposited.23 


11 . Minn.—State v. Horgan, 56 N.W. 

688, 55 Minn. 183. 

12 C.J. p 1277 note 19. 

—^People V. Marx, 2 N.E. 29, 
99 NT.Y. 377, 52 Am.S.R. 34. 

12.50 XJ.S.—^House v. Mayes, Mo., 31 
S.Ct. 234, 219 U.S. 270, 55 L.Bd. 213. 

Pwight & Lloyd Sintering Co. v. 
American Ore Reclamation Co., C. 
C.A.N.Y., 263 F. 315, certiorari de¬ 
nied 40 S.Ct. 393, 252 XJ.S. 582, 64 
L.Bd. 727. 

Kan.—State v. Belle Springs Cream¬ 
ery Co., Ill P. 474, 83 Kan. 389, 
UR.A.1915D 515. 

2 ^ U.S.—Standard Computing Scale 
Co. V. Farrell, D.C.N.Y., 242 F. 87, 
affirmed 39 S.Ct 380, 249 XJ.S. 671, 
63 L.Ed. 780. 

14. Tenn.-—State v. Co-operative 

Store Co., 131 S.W. 867, 123 Tenn. 
399, Ann.Cas.l912C 248. 

15. XJ.S.—Pacific States Box & Bas¬ 
ket Co. V. WLite, Or., 66 S.Ct. 159, 
296 XJ.S. 176, 80 L.Ed. 138, 101 A.L. 

R. 853. 

Snively Groves v. Florida Citrus 
Commission, D.C.Fla., 23 F.Supp. 
600. 

Ariz.--State v. Be Witt, 65 P.2d 659. 

16. XJ.S.—^P. F. Petersen Baking Co. 
V. Bryan, NTeb-, 54 S.Ct. 277, 290 XJ. 

S. 670, 78 L.Bd. 605, 90 A.L.R. 1285. 
12 C.J. p 1277 note 22. 

Net weigkt 

It being impossible under Net Con¬ 
tainer Act, penalizing failure plainly 
to mark on packages of foodstuffs, 
offered for sale, the net weight there¬ 
of, to determine who are guilty un¬ 
der its forbiddances, since corpora¬ 
tions, associations, and joint-stock 
companies, named therein could not 
be brought before the courts in per¬ 
son and prosecuted for violations of 


the act, it is therefore unreasonable, 
indefinite, and of doubtful construc¬ 
tion, and its material parts unintel¬ 
ligible, harsh, oppressive, incapable 
of enforcement, and invalid as de¬ 
priving citizens of property without 
due process. 

Tex.—Overt v. State, 260 S.W. 856, 
97 Tex.Cr. 202. 

Acts held unreasonable and arbitrary 
Acts fixing maximum weight of 
loaves of bread and allowing unrea¬ 
sonable tolerances. | 

U.S.—Jay Bums Baking Co. v. Bry¬ 
an, Neb., 44 S.Ct. 412, 264 XJ.S. 504. 
68 L.Ed, 813, 32 A.L.R. 661. 

Holsum Baking Co. v. Green, B. 
aOhio, 45 F.2d 238. 
jV.ia.—State v. Curran, 124 So. 909, 
220 Ala. 4. 

State V. Curran, 124 So. 911, 23 
Ala.App. 275, certiorari denied 124 
So. 912, 220 Ala. 6. 

17. XJ.S.—Schmidinger v. Chicago, 
Ill., 33 act. 182, 226 U.S. 578, 57 L. 
Ed. 364. 

17.5 VL—State v. Gladstone, 22 A. 2d 
490. 112 VL 233. 

18- U.S.—^House v. Mayes, Mo., 31 
S.Ct. 234, 219 U.S. 270, 55 L.Ed. 
213. 

las Cal.—Cresci* v. Brock, App., 225 
P,2d 685, hearing dismissed. 

19. U.S.—Holliday v. Governor of 
State of South Carolina, S.C., 78 F. 
Supp. 918, affirmed 69 S.Ct. 56, 335 
U.S. 803, 93 L.Ed, 360. 

La.—^Larrabee v. Landry, 1 LaApp. 
629. 

Tenn.—^Davis v. State, 3 Lea 376. 

12 C.J. P 1277 note 25. 

Publication of betting odds 

Legislative prohibition of publica¬ 
tion of gambling information before 
event is reasonable exercise of police 
power, but legislative prohibition of 
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publication of gambling information 
after event is an unreasonable exer¬ 
cise of police power. 

Mich.~Parkes v. Bartlett, 210 N.W. 

492, 236 Mich. 460, 47 AL.R 1128. 
Interstate shipment 

Federal statute, which prohibits 
interstate shipment of gambling de¬ 
vices and parts, has no effect what¬ 
ever, upon any device or property 
which was in and continues to re¬ 
main in a state, as it simply anchors 
it there, insofar as interstate trans¬ 
portation is concerned, until state 
changes its law, and therefore stat¬ 
ute does not deprive owner of his 
property without due process, 

U.S.—^U. S. V. 65 Slot Machines, D.C. 

La., 102 F.Supp. 922, 

Pin ball machines 

An ordinance prohibiting the op¬ 
eration of pin ball machines in city 
is not unconstitutional as depriving 
an owner of such machines of his 
property without due process of law. 
U.S.—Phillips V. City of Atlanta, B.C. 
Ga., 57 F.Supp. 688, affirmed, C.C. 
A., 145 F.2d 470. 

Ua.—Woodward v. City of Lithonia, 
11 S.E.2d 476, 191 Ga. 234. 

2a Mo.—State v. Burgdoerfer, 17 S- 
W. 646, 107 Mo. 1, 14 L.RA 846. 

21. Ill.—^People V. Monroe, 182 NE. 
439, 349 Ill. 270, 85 AL.R. 605. 

—^Louisiana Greyhound Club v. 
Clancy, 119 So. 532, 167 Ia- 511. 
followed in 120 So. 295, 167 La. 7S4, 
and affirmed 60 S.Ct 87, 280 U.a 
625, 74 L.Ed. 693. 

22. U.S.—Otis V. Parker, Cal., 23 S. 
Ct 168, 187 U.S. 606, 47 L-Ed. 321 

12 C.J. P 1277 note 27. 

23. U.S.—^Fenner v. Boykin, B.CGa., 
3 F.2d 674. 

12 aJ. P 1277 note 28. 
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g 575 , -Insurance 

The insurance business Is subject to reasonable reg¬ 
ulation without denial of due process of law. 

A State may, without violation of the guaranty 
of due process of law, prescribe reasonable regula¬ 
tions for the conduct of the business of insurance.^^ 
It may also prescribe regulations to be applied only 
to fraternal beneficiary associations^^ or to mutual 
benefit, while excepting fraternal benefit, associa¬ 
tions,or to all life insurance companies other than 
fraternal associations.^^ Further, the state may for¬ 
bid discriminations by insurance companies between 
policyholders of the same class forbid such com¬ 


panies to enter into agreements to fix rates of 
premiums;-^ may regulate notice of assessments;^® 
require the insurer to hold a certain percentage of 
the premiums received as a reserve,limit com¬ 
missions penalize the sale of notes for premiums 
prior to delivery of a life, health, or accident pol¬ 
icy may provide for the time of taking effect of a 
policy after application is made;^® may cut off all 
defenses to a policy of insurance based on defects 
or misrepresentations in the application that are not 
shown to have been material to the risk;^-* may de¬ 
clare suicide to be no defense may require in¬ 
surance companies to pay losses in full and prohibit 
stipulations to the contrary may authorize a re- 


24 . U.S.—Osbom V. Ozlin, Va., 66 S. 

Ct. 758, 310- U.S. 53, 84 U.Bd. 1074. 

Osborne v. Ozlin, D.O.Va., 29 P. 

Supp. 71, affirmed Osborn v, Ozlin, 

€0 S.Ct. 758, 310 U.S. 53, 84 L,.Ed. 

1074. 

Cooper Co. of Gainesville v. 

State, 1 S.E.2d 436, 187 Ga. 497. 
Idaho.-^ontinental L. Ins-, etc., Co. 

V. Hattabaugh, 121 P. 81, 21 Idaho 

2S5. 

12 C.J. P 1277 note 29. 

Act inoltiding burial as a form of 
iasuraaoe and providing for reserves 
required to be kept by burial insur¬ 
ance companies is not unconstitu¬ 
tional as depriving existing policy¬ 
holders of their rights contrary to 
due process and in violation of ob¬ 
ligation of their contracts. 

Ala,—State ex rel. Highsmith v. 

Brown Service Funeral Co., 182 

So. 18. 

Agents 

(1) Statute making a person doing 
certain things relative to insurance 
agent of insurer is, in case of a 
company of another state afterward 
coming into state and insuring, not 
in violation of due process clause. 
U.S.—Americaji Fire Ins. Co. v. King 

Lumber & Mfg. Co,, Fla., 39 S.Ct 

431, 250 U.S. 2, 63 L.Ed. 810. 

(2) So much of a statute, defining 
who are insurance agents, as was 
construed and concretely applied by 
the charge in an action on fire pol¬ 
icy, exclusive of provision “whether 
any of such acts shall be done at 
the instance or request or by the em¬ 
ployment of such insurance company, 
or of or by any broker or other 
person,” placing before the jury the 
material questions of agency and 
agents authority on evidence author¬ 
izing jury to find that a certain 
person was the agent of insurer, does 
not violate the due process of law 
clause. 

Ga.—Globe & Kutgers Fire Ins. Co. 

V. Walker, 103 S.E. 407. 150 Ga. 

16X 

HUmber of agents 

(1) Statute prohibiting more than 


one agent of Are insurance company 
in each town violates due process 
and special privileges clauses. 

N.M.—Franklin Fire Ins. Co. v. Mon¬ 
toya, 251 P. 390, 32 N.M. 88. 

(2) Statute prohibiting more than 
one agent of any insurance company 
in any city of fifty thousand or less, 
or more than twro agents in any city 
of over that population, is unreason¬ 
able, and, therefore, violative of due 
process. 

Wash.—^Northwestern Nat. Ins. Co. 
V. Fishback, 228 P. 516, 130 Wash. 
490, 36 A.L.R, 1507. 

The insurance business is one af¬ 
fected with a public interest and sub¬ 
ject to regulation and as long as 
statute regulating has a reasonable 
relation to a proper legislative pur¬ 
pose, and is neither arbitrary nor dis¬ 
criminatory, it is a valid enactment 
and cannot be successfully challeng¬ 
ed under the due process clause of 
the federal Constitution, 

Cal.—California State Auto. Ass'n 
Inter-Insurance Bureau v. Downey, 
216 P.2d 882, 96 Cal.App.3d 876, 
affirmed California State Auto 
Ass'n Inter-Insurance Bureau v. 
Maloney. 71 S.Ct 601, 341 U.S. 105, 
95 L.Ed, 788. 

OoxLversioii of stock to mutual oom- 
panles 

The Mutualization Act providing 
for conversion of stock life insure 
ance corporations into mutual life In¬ 
surance corporations does not un¬ 
constitutionally deprive policyholder 
of property without due process of 
law. 

Ohio.—Belden v. Union Central Life 
Ins. Co.. 56 N.E.2d 177, 73 Ohio 
App. 267, modified on other grounds 
55 N.E.2d 629, 143 Ohio St 329, ap¬ 
peal dismissed 65 S.Ct 129, 323 U. 
S. 674, 89 L..EdL 548, and Koplin v. 
Ohio Nat Life Ins. Co., 65 S.Ct 
136, 323 U.S, 674, 89 L.E<1 648. 

25 , Tenn.—^Hamilton Nat Bank v. 

Amster, 184 S.W. 5, 134 Tenn. 637. 
Provision held invalid 

Provision in by-law of fraternal 
benefit society, made part of insur¬ 
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ance policy, relating to power of at¬ 
torney for payment of proceeds, pro¬ 
hibits assignment of proceeds after 
insured's death, and, therefore, is il¬ 
legal and unenforceable. 

Tex.—^Estelle Undertaking Co. v. 
Grand Lodge Colored K. P. of Tex¬ 
as. Civ.App., 53 S.W.2d 316. 

26. N.J.—Capitol Mut. Benefit Ass*n 
V. State, 195 A. 522, 119 N.J.Law 
193. 

27. Tex.—Kirkbride v, Mauzy, Civ. 
App., 268 S.W. 265. 

12 C.J. p 1278 note 31. 

28. III.—People V. Commercial I*. 
Ins. Co., 93 N.E. 90, 247 Ill. 92. 

12 C.J. p 1278 note 32. 

29. U.S.—Carroll v. Greenwich Ins. 
Co.. Iowa, 26 S.Ct 66. 199 U.S. 
401, 50 L.Ed. 246. 

12 C.J. p 1278 note 33. 

30. Masa—Hamilton Mut Ina Co. 
V. Parker, 11 Allen 574. 

30.5 Wis.—^Duel v. State Farm Mut. 
Automobile Ins. Co., 2 N.W.fd 871, 
240 Wis. 161. 

31. U.S.—O^Gorman & Toung v. 
Hartford Fire Ins. Co., N.J., 51 S.Ct. 
130. 282 U.S. 251. 75 L.Ed. 324, 72 
A.L.R. 1163. 

32. Wash-—State v. Cannon, 217 P. 
18, 125 Wash. 615. 

38. U.S,—National Union Fire Ins. 
Co. V. Wanberg, N.D., 43 S.Ct 32, 
260 U.S. 71. 67 L.Bd. 136. 

34. Okl,—New Torfc Life Ins. Co. v. 
Strong. 65 P.2d 194, certiorari de¬ 
nied 57 S.Ct 796. 301 U.S, 693. SI 
L.Ed. 1349. 

12 CJ. p 1278 note 35. 

35. Mo.—^Andrus v. Business Men’s 
Acc. Ass’n of America, 223 S.W. 
70, 283 Mo. 442, 13 A.L,R. 779. 

36. FIa—H artford Fire Ina Co. v. 
Redding. 37 So. 63, 47 Fla. 223, 67 
L.R.A. 518. 116 Am.S.R. 118- 

Miss.—Mississippi Fire Ins. Co. v. 
Planters* Bank of Tunica, 103 So. 
84. 138 Miss. 375. 

Tex.—First Texas State Ins. Co. v. 

Smalley. Civ.App,, 233 S.W. 314. 
Wis. — ^Fox V. Milwaukee Mechanicai* 
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CO very for a total loss for a building so injured as 
to require it to be removed may provide for lia¬ 
bility of indemnity insurers may provide that no 
breach by insured of any of the provisions of a fire 
insurance policy shall render the policy void or 
constitute a defense to a suit thereon for a loss un¬ 
less such breach contributed to bring about the de¬ 
struction of the property;^® may impose liability for 
a reasonable attomey^s fee where payment has been 
wrongfully refused;^® and may prescribe the con¬ 
ditions for the validity of a contract of reinsur- 
ance^l A state may not forbid the making, out¬ 
side the state, of contracts modifying original con¬ 
tracts of insurance made within the state.42 A 
statute requiring that insurance shall issue to one 
unable to procure automobile insurance through 
ordinary methods, and providing for the equitable 
apportionment of such insurance among the insur¬ 
ance companies doing business in the state, is not a 
violation of due process.^ 2.5 Statutes providing 
that the proceeds of a life insurance policy shall not 
be subject to the debts of the decedent do not take 
property without due process of law.'^^-i^ A stat¬ 
ute prohibiting life insurance companies and their 
employees from operating an undertaking business, 
and undertakers from serving as agents of life in¬ 
surance companies, is not invalid as in violation of 
the due process clause.^ 2 .15 ^ statute authorizing 

one who solicits insurance on behalf of an insur- 
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ance company to w’-aive the prepayment of initial 
premiums required by the policy is invalid as hi 
violation of the due process clause.‘^2.20 

Foreign insurance companies. The taxation and 
regulation of foreign insurance companies as a con¬ 
dition to their being permitted to do business with¬ 
in the state is not a violation of the due process 
clause.42.25 Foreign insurance companies may be 
required, as a condition of being allowed to do busi¬ 
ness within the state, to keep a certain amount on 
deposit with a designated public official,43 to com¬ 
ply with the state’s insurance laws,43.5 or to give a 
bond to secure the payment of its obligations,44 or 
to do business only through a local agent ;45 and 
negotiating or transacting insurance business within 
the state, with a foreign insurance company not 
admitted to do business within the state, may be 
forbidden,46 or regulated,*47 but a state cannot for¬ 
bid contracts of insurance relating to risks within 
its limits between its citizens and a corporation 
of another state,48 and a license permission to do 
business in the state cannot be refused because of 
issuance of nonassessable policies in other states.49 
An attempt to prohibit a foreign insurance com¬ 
pany from making payment of fees to nonresident 
agents on business within or without the state has 
been held unconstitutional but a statute pro¬ 
hibiting the writing of insurance on risks within 
state, except through resident agents who retain at 


Ins. Co., 246 N.W. 511, 210 Wis. 
213. 

12 C-J, p 1278 note 36. 

37. Neb.—Dinneen v. American Ins. 
Co., 152 N.W. 307, 98 Neb. 97, Lr.R. 
A.1915E 618. 

38- U.S.—Merchants' Mut. Automo¬ 
bile Liability Ins. Co. v. Smart, N. 

T. . 45 S.Ct 320, 267 U.S. 126, 69 L. 
Ed. 638. 

Ala.—^Kratz v. Bonner, 155 So. 355, 
229 Ala. 19. 

Wis.—^Ducommun v. Strong-, 212 N. 
W. 289, 193 Wis. 179, rehearing 
denied 214 N.W. 616, 193 Wis. 179. 

39. Tex.—^^tna Ins. Co. v. Waco 
Co., Civ.App., 189 S.W. 315, re¬ 
versed on other grounds, Com.App., 
222 S.W. 217. 

40. U.S.—^Life & Casualty Ins. Co. 
of Tennessee v. McCray, Ark., 54 
S.Ct 482, 291 U.S. 566, 78 L.Ed. 987, 
rehearing denied 64 S.Ct 627, 292 

U. S. 600, 78 L.Ed. 1464, and fol¬ 
lowed in Life & Casualty Ins. Co. 
of Tennessee v, Barefield, 54 S.Ct 
486, 291 U.S. 575, 78 L.Ed. 999. 

4L N.J.—^lowa L. Ins. Co. v. East¬ 
ern Mut L. Ins. Co., 45 A 762, 64 
N,J.Law 340. 

U.S.—New Tork L. Ins. Co, v. 


Head, Mo., 34 S.Ct 879, 234 U.S. 
149, 68 L.Ed. 1259. 

12 C.jr. p 1278 note 41. 

42.5 U.S.—California State Auto. 
Ass'n Inter-Ins. Bureau v. Malo¬ 
ney, Cal,, 71 S.Ct 601, 341 U.S. 105, 
95 L.Ed. 788. 

42.10 N.D,—^Lapland v. Stearns, 54 
N.W.2d 748. 

42.15 U.S.—Daniel v. Family Sec. 
Life Ins. Co., S.C., 69 S.Ct 550, 336 
U.S. 220, 93 L.Ed. 632, 10 A.L.R.2d 
945. 

42.20 Miss.—Saucier v. Life & Cas. 
Ins. Co. of Tenn., 198 So. 625, 189 
Miss. 693. 

42.25 U.S.—^Prudential Ins. Co. v. 
Benjamin, S.C., 66 S.Ct 1142, 328 
U.S. 408, 90 L.Ed. 1342, 164 AL.R. 
476. 

43. Wash.—State v. Pishback, 140 P. 
387, 79 Wash. 290. 

43.5 U.S.—^Hoopeston Canning Co. v. 
Cullen, N.T., 63 S.Ct 602, 318 U.S. 
313, 87 L.Ed. 777, 145 A.L.R. 1113. 

44. U.S,—South Carolina v. McMas- 
ter, 35 S.Ct 504, 237 U.S. 63, 59 
L.Ed, 839. 

Home Indem. Co. of New York 
v. O’Brien, C.C.A.Mich., 104 P.2d 
413. 


45. Ga.—Harrison v. Hartford 

Steam Boiler Inspection & Insur¬ 
ance Co., 187 S.E. 648, 183 Ga 1, 
reversed on other grounds Hart¬ 
ford Steam Boiler Inspection & 
Ins. Co. V. Harrison, 57 S.Ct 838, 
301 U.S. 459, 81 L.Ed. 1223. 

N.J.—Ferguson v. Tuttle, 112 A 59$, 
95 N.J.Law 374. 

Ohio.—State ex rel. Allstate Ins, Co. 

V. Bowen, 199 N.E. 355, 130 Ohio St 
347. 

46. U.S.—^Nutting v. Massachusetts. 
22 S.Ct 238, 183 U.S. 653, 46 L.Ed. 
324. 

47. Ark.—^Lewelling v. Manufactur¬ 
ing Wood-Workers’ Underwriters, 
215 S.W. 258, 140 Ark 124. 

48. U.S.—^Palmetto Fire Ins. v. 
Beha, D.C.N.Y., 13 P.2d 500. 

49. N.Y.—Factory Mut Liability 
Ins. Co. of America, of Providence, 
R. I. V. Behan, 253 N.T.S. 562, 233 
App.Div. 614, appeal dismissed 
Factory Mut Liability Ins. Co. of 
America v. Van Schaick, 182 N.E, 
185, 259 N.Y, 571. 

50. U.S.—Fidelity & Deposit Co. of 
Maryland v. Tafoya, N.M., 4$ S. 
Ct 331, 270 U.S. 426, 70 L.BcL 66L 

Tex.—Smelker v. Scott ComApP-t 
288 S.W. SOL 
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least half the customary commission, has been up- 
held.^®’^ A statute requiring an alien insurance 
company to have as its resident manager in the 
United States a citizen or corporation of the United 
States approved by the commissioner of insurance 
does not deny due process.^The requirement 
that a foreign insurance company maintain a re¬ 
serve based on its total business, rather than on its 
business within the state, is not a violation of due 
process.^^*^® 

§ 677. - Banking 

Banking may be regulated In the Interests of the 
public without denying due process of law. 


The due process clause docs not prevent the plac¬ 
ing of banking under legislative control and pro¬ 
hibiting it except under prescribed conditions, 
and the only limitation on the state's power to reg¬ 
ulate such a business is that of reasonableness.^^ 
Thus the state may, without any denial of due proc¬ 
ess, prohibit the unauthorized use of a name in¬ 
dicating that one is engaged in the business of 
banking, the use of the w’ords "trust company’’ 
as part of the business.^^ Reasonable regulations 
may be imposed on payment of checks,55 or reason¬ 
able regulations may be imposed on payment of re- 


sas U.s.—Osborn v. Ozlin, Va.» 60 
S.Ct 758, 310 U.S. 53, 84 L.Ed. 1074. 
jrostificatloai tor statute 
Existence of resident agents makes 
it easier for state to determine and 
enforce its policies with respect to 
insurance. 

U.S.—Osborn v. Ozlin, supra. 

Bald exactioa 

Provision of Virginia statute re¬ 
quiring that not less than one-half 
of customary commission on Vir¬ 
ginia insurance business be retained 
by resident agents was not objection¬ 
able on ground that it was a bald 
exaction for what might be no more 
than the perfunctory service of coun¬ 
tersigning policies, since the state 
could rely on such exaction as a 
mode of assuring the active use of 
resident agents for procuring and 
servicing policies covering Virginia 
risks. 

U.S.—Osborn y. Ozlin, supra. 

50.10 U.S,—^Pearl Assur. Co., Limit¬ 
ed, of London, England, v. Har¬ 
rington, B.C.Mass., 38 P.Supp. 411, 
affirmed 61 S.Ct. 1120, 313 U.S. 549, 
85 L.Ed. 1514, rehearing denied 62 
act 56, 314 U.S. 707, 86 L.Ed. 
564. 

5ai5 U.S.—State Farm Mut. Auto. 
Ins. Co. V. Duel, Wis., 65 S.Ct. 573, 
324 U.S. 154, 89 L.Bd. 812, rehear¬ 
ing denied 65 S.Ct 866, 324 U.S, 
887, 89 UEd. 1436. 

51, U.S.—U, a Building & Loan 
Ass'n V. McClelland, D.C.C 0 I 0 ., 6 
P.Supp. 209. 

Issuance of charter 
Statute providing that no bank 
shall be granted a charter by secre¬ 
tary of state unless and until board 
of bank control has approved appli¬ 
cation in writing, and that before ap¬ 
plication shall be approved the board 
shall make an investigation to de¬ 
termine whether applicants have 
complied with law, whether appli¬ 
cants are qualified to operate insti¬ 
tution, and whether establishment 
of bank will serve public interest, 
does not deny applicants for bank 


charter due process «r equal rights, 
and is therefore constitutional. 

S.C.—Floyd v. Thornton, 68 S.B,2d 
334, 220 S.C. 414. 

Pidelity bonds 

A statute requiring fidelity bonds 
of officers and employees of banking 
institutions to be issued by compa¬ 
nies doing business In state under 
authority of state insurance depart¬ 
ment was not unconstitutional as de¬ 
priving banking institutions of their 
liberty and property without due 
process of law. 

N.Y.—Robins v. Brooklyn Trust Co.. 
6 N,Y.S.2d 626. 

52. Cal.—Bank of Italy v. Johnson, 
251 P. 784, 200 CaJ. 1. 

Deposits 

(1) Banking K § 249 subd. 5, pro¬ 
viding that the making of a savings 

; deposit in the name of depositor and 
another in form to be paid either or 
the survivor, shall, in the absence 
of fraud or undue influence, be con¬ 
clusive evidence, in any action to 
which the bank or the surviving de¬ 
positor is a party, of the intention of 
both depositoi^ to vest the title in 
the survivor, applying only to an 
account opened with the intention of 
the owner or owners, construed not 
as a rule of evidence, which would 
make it repugnant to judicial func¬ 
tion to decide issues of fact, but as 
a rule of substantive law, does not 
take property without due process 
of law. 

N.Y.—In re Buchanan's Estate, 171 
N.Y.S. 708, 184 App.Div. 237. 

Heiner v. Greenwich Savings 
Bank, 193 N.Y.S. 291, 118 Misc. 326. 

(2) The due process clause is not 
violated by a law requiring a bank 
to pay over to the state as deposi¬ 
tary a deposit which has long re¬ 
mained unclaimed. 

Xj.S.—Security Sav. Bank v. State of 
California, 44 S.Ct. 108. 263 U.S. 
282, 68 LEd. 301, 31 A.L.R. 391— 
Provident Institution for Savings 
V. Malone, Mass., 31 S^Ct. 661, 223 
U.S. 660, 55 L.Ed. 899, 34 L.R.A., 
N.S., 1129. 


P«L—Commonwealth v. Dollar Sav¬ 
ings Brink, 102 A. 669. 259 Pa. 138, 
1 A.L.R. 1048. 

Discrimin atioa In. favor of oorpora- 
tionji 

Statute prohibiting persons, firms, 
or partnerships from transmitting 
money to foreign country, or buying 
and selling foreign money, or receiv¬ 
ing it for deposit, but exempting ex¬ 
press, steamship, and telegraph com¬ 
panies previously so engaged, is un¬ 
constitutional. 

Ill.—^Wedesweller v. Brundage. 130 
N.E. 520, 297 Ill. 228. 

Xasnanoe of certificate of authority 
L.1919 c 8$, imposing on the state 
securities commission duty of deter¬ 
mining whether certificate of author¬ 
ity should be issued to a bank, when 
construed to apply to proceeding 
pending before the state superintend¬ 
ent of banks at the time of its en¬ 
actment, is not unconstitutional, a.s 
contravening U.S.Const. Amend. 14, 

! or MinmOonst- art I § 7, guarantee¬ 
ing due process of law. 

Minn.—Carlson v. Pearson, 176 N.W. 
346, 145 Minn. 125. 

53. Ohio.—IngUa v. Pontius, 131 N. 
E. 609, 102 Ohio St 140. 

54. Ark.—McKee v. American Trust 
Co., 266 S.W. 293. 166 Ark, 480. 

Wash.—^Unlon Trust Co. v. Moore, 
175 P. 565, 104 Wash. 50. 

55. U.S.—Farmers* & Merchants’ 
Bank of Monroe, N. C. v. Federal 
Reserve Bank of Richmond, Va., 
43 S.Ct. 651. 262 U.S. 649. 67 LEd. 
1157, 30 A,L.R. 635. 

Pascagoula Nat Bank v. Federal 
Reserve Bank of Atlanta, D.C.Oa., 
3 F.2d 465. 

Provisions held valid 

Statute with respect to expediting 
collection of checks by banks dees 
not violate due process clause as dis¬ 
criminating against banks not incor¬ 
porated or doing business in state, 
or as discriminating against corpora¬ 
tions, partnerships, and individuals 
sending drafts direct to bank for 
collection. 
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ceipt of deposits and the state may enact reason¬ 
able regulations as to the making of emplo 3 Tnent 
contracts by the bank,®*^ and may provide for the 
taking over,58 liquidation,59 or reorganization^® of 
a bank, and for the levy of assessments on stock¬ 
holders.®^ Reasonable classification may be made of 
depositors to determine priority of claims on in¬ 
solvency. An emergency statute which permits 
some depositors to withdraw their deposits in full, 
giving them priority and exempting them from 
restrictions applicable to other depositors, so that 
the rights of the other depositors are impaired and 
their funds in effect taken without compensation, is 
a denial of due process.®^ In a proper case, and 
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without any denial of due process, withdrawal of 
deposits may be restricted.®^ Statutes creating de¬ 
positors guaranty funds have been held not a denial 
of due process.®® Discrimination between domestic 
and foreign banks may violate due process.®® A 
statute governing the merger of national and state 
banks is not invalid as in violation of the due proc¬ 
ess clause because it fails to require the directors to 
inform stockholders of their rights under the merg¬ 
er agreement.®®-® The appointment of a conservator 
for a national bank by the comptroller of the cur¬ 
rency pursuant to authority conferred on him by 
statute is not a taking of stockholders* property 
without due process of law,®®-!® ^ven though such 


S.C.—Witt V. People’s State Bank of 
South Carolina, 164 S.E. 306, 166 

S. C. 1, S3 A.L..R. 1068. 

Checks cleared at par 

The construction of statute provid¬ 
ing that all checks except those for¬ 
warded as special collection items 
shall be cleared at par by drawee 
hanks as prohibiting contractual ar¬ 
rangements between banks to the 
contrary does not render the statute 
unconstitutional as contrary to due 
process clause of the constitution. 
Keb.—^Placek v. Edstrom, 37 N.W.2d 
203, 151 Neb. 225, certiorari denied 
70 S.Ct. 243, 338 U.S. 892, 94 L.Ed. 
548—^Placek v. Edstrom, 26 N.W.2d 
489, 148 Neb. 79, 174 A.L.R. 856. 

56. U.S.—Dillingham v. McEaugh- 
Iln, N.Y., 44 S.Ct. 362, 264 U.S, 370, 
68 L-Ed. 742. 

57. Mich.—^Little v. American State 
Bank of Dearborn, 249 N.W. 22, 263 
Mich. 645. 

58. Mass.—Cosmopolitan Trust Co. 
V. Mitchell, 136 N.E. 403, 242 Mass. 
95. 

N.J.—La Monte v, Lurich, 100 A. 
1031, 86 N.J.Eq. 26, affirmed 98 A. 
1086, 86 N.J.Eq. 251. 

59. Mich.—Robinson v. People’s 
Bank of Leslie, 253 N.W. 259, 266 
MictL 178, 92 A.L.R. 1251. 

Minn.—^American State Bank v. 

Jones, 239 N.W. 144, 184 Minn. 498, 
78 A.L.R. 770—Hoff v. First State 
Bank, 218 N.W. 238, 174 Minn. 36. 
S.C.—^Zimmerman v. Central Union 
Bank, 8 S.B.2d 359, 194 S.C. 618. 

ea Iowa.—^Timmons v. Security Sav. 
Bank of Marshalltown, 264 N.W. 
708, 221 Iowa 102, appeal dismissed 
57 S.Ct. 15, .299 U.S. 503, 81 L.Ed. 
373, rehearing denied 57 S.Ct. 188, 
299 U.S. 621, 81 LuEd. 458. 

N.Y.—Miller v. National Chautauqua 
County Bank of Jamestown, 270 N, 

T. S. 522, 240 App.Div. 169. 

STotlce 

Due process of law does not re- 
Qtiire that depositors he personally 
seized with notice of application for 
i^rsamzation of insolvent banks. 


S.D.—Farmers’ & Merchants’ Bank v. 
Tomlinson, 225 N.W. 305, 55 S.D. 
185. 

61. Gsl—F elton v. Bennett, 137 S. 
E. 264, 163 Ga. 849. 

Okl.—State v. Kelly, 284 P. 65, 141 
Okl. 36. 

Or.—^Hansen v. Harris, 28 P.2d 649, 
145 Or. 487. 

62. Neb.—State v. First State Bank 
of Alliance, 239 N.W. 646, 122 Neb. 
109. 

Preferences 

L.1907 p 262, and amendments 
thereto, giving to savings depositors 
a preference in the distribution of 
the assets of an insolvent state bank, 
does not authorize the taking of the 
property of commercial depositors 
without due process of law, in vio¬ 
lation of U.S.Const. Amends. 5, and 
14. 

Or.—^Upham v, Bramwell, 210 P. 706, 
105 Or. 597. 

63. Md.—Ghingher v. Pearson, 168 
A. 105, 165 Md. 273. 

64- Md.—G hingher v. Western 
Maryland Ry, Co., 170 A. 586, 166 
Md. 54. 

Pa.—^Pestcoe v. Sixth Nat. Bank of 
Philadelphia, 171 A. 302, 112 Pa. 
Super, 373. 

A regulation of the secretary of 
the treasury, under a proclamation 
of a national bank holiday, permit¬ 
ting withdrawals by depositors of a 
closed bank and percentage pay¬ 
ments to creditors does not consti¬ 
tute a deprivation of property with¬ 
out due process as against a deposi¬ 
tor whose note to the bank provided 
for the maker's deposit to be applied 
in payment of the note, since such 
provision constituted a waiver and 
not a contract with the bank. 

La.—In re Canal Bapk & Trust Co., 
152 So, 578, 178 La. 961. 

65. Mass.—In re Opinion of the Jus¬ 
tices, 181 N.E. 836, 278 Mass. 613 
—In re Opinion of the Justices, 
181 KE. 833, 278 Mass. 607, 82 A. 
L.R. 102L 


N.D.—Standard Oil Co. of Indiana r 
Engel, 212 N.W. 822, 55 N.D. 163. 
Okl.—United States Fidelity & Guar¬ 
anty Co. V. State, 168 P. 234, 67 
Okl. 14, error dismissed 39 S.Ct 
399, 250 U.S. Ill, 63 L.Ed. 876. 

S.D.—^Pirst State Bank of Claremont 

V. Smith, 207 N.W. 467, 49 S.D. 5ia 

Provisions for assessment 

(1) Provision for special assess¬ 
ments against state banks for bank 
guaranty fund is not void as taking 
banks’ property without due process, 
in view of modification reducing fu¬ 
ture assessments. 

U.S.—Abie State Bank v. Weaver, 
Neb., 51 S.Ct. 252, 282 U.S. 765, 75 
L.Ed. 690. 

(2) However, a provision In act 
creating depositors’ final settlement 
fund, authorizing assessments 
against state banks for payment of 
losses in banks closed prior to enact¬ 
ment, is invalid as depriving state 
banks of property without due proc¬ 
ess of law. 

Neb.—Hubbell Bank v, Bryan, 245 N. 

W. 20, 124 Neb. 61, certiorari de¬ 
nied Bryan v. Hubbell Bank of 
Hubbell. Nebraska, 63 S.Ct 785, 
289 U.S. 763, 77 L.Ed. 1498. 

Appropriation to reimburse deposi¬ 
tors 

Legislative appropriation to reim¬ 
burse depositors for losses sustain¬ 
ed in banks operated by guaranty 
fund commission is unconstitutional 
as violative of due process. 

Neb.—Weaver v. Koehn, 231 N.W. 
703, 120 Neb. 114. 

66- S.C.—^Ex parte Wachovia Bank 
& Trust Co.. 158 S.E. 214, 160 S. 
C. 104. 

66-5 U.S.—Doble v.' Buck, C.C.A 
Cal., 142 P.2d 225, certiorari de¬ 
nied 65 S.Ct 51, 323 U.S. 739. 89 L. 
Ed. 592, withheld 65 S.Ct 77, r^ 
hearing denied 65 S.Ct 127, 323 U. 
S. 816, 89 L.Ed. 649. 

66.10 U.S.—Smith v. Witherow, CLC 
A-Pa., 102 F.2d 638. 
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proceeding does not result in the rehabilitation of 
the bank, but in further loss.6®-i^ 

§ 678- -Mineral Oil, Gas, and Water 

Due process of law Fs not denied by reasonable regu« 
latlons with respect to the production, use, or other dis* 
position of mineral oils, gas, or water. 


The legislature may forbid persons to allow the 
escape, after a reasonable time, of oil and gas from 
wells being bored by thcm,®^ may regulate drilling 
of wells so as to protect adjoining property,®^ and 
may enact reasonable regulations for the purpose of 
conserv’ation and prevention of w'-aste;®^ but such 


ee.15 U.S.—Smith v. Witherow. su¬ 
pra- 

07. Ind.—Given v. State, 66 N.E. 

750, 160 Ind, 562. 

12 C.X p 1278 note 45. 

68. Tex.—^Terrell v. Alpha Petro¬ 
leum Co., Civ.App., 54 S.W,2d 821, 
affirmed Alpha Petroleum Co. v. 
Terrell, ComApp., 59 S.W.2d 364, 
122 Tex, 2.57, amended 69 S.Wl2d 
372, 122 Tex. 257, followed in Al¬ 
pha Petroleum Co. v. Walker, Com. 
App., 59 S.W.2d 373, 122 Tex. 246. 

prUlinfir isi city limits 
City ordinance regulating drilling 
of oil and gas wells within corporate 
limits is neither unreasonable, arbi¬ 
trary, nor discriminatory, on its face, 
and enforcement thereof does not de¬ 
prive citizen of property without due 
process of law. 

Tex.—Klepak v. Humble Oil & Re¬ 
fining Co., Civ.App., 177 S.W.2d 215, 
error refused. 

69. U.S.—Cities Service Gas Co. v. 
Peerless Oil & Gas Co,, Okl., 71 S. 
Ct 215. 340 U.S. 179, 95 KBd. 190 
—Champlin Refining Co, v. Corpo¬ 
ration Commission of State of Ok¬ 
lahoma, Okl., 52 S.Ct. 559, 286 U-S. 
210, 76 Ii.Ed. 1062, 86 A.Lr.R. 403— 
Bandini Petroleum Co, v, Superior 
Court of State of California in and 
for lios Ajigeles County, 62 S.Ct. 
103. 284 U.S. 8, 76 L..Ed. 136, 78 A. 
I 1 .R. 826. 

People^s Petroleum Producers v. 
Sterling, D.C.Tex., 60 P,2d 1041— 
F. C, Henderson, Inc., v. Railroad 
Commission of Texas, D.C.Tex., 56 
F.2d 218, appeal dismissed 53 S.Ct, 

4, 287 U.S. 672, 77 L.Ed. 579—Ox¬ 
ford Oil Co. V. Atlantic' Oil & Pro¬ 
ducing Co„ U.C-Tex., 16 P.2d 639, 
affirmed, C.C,A., 22 F.2d 597, cer¬ 
tiorari denied 48 S.Ct. 433, 277 U. 

5. 585. 72 L.Ed. 1000. 

La,—Crichton v. Lee, 25 So.2d 229,, 
209 La. 561—^Hunter Co. v, Mc¬ 
Hugh, 11 So.2d 495, 202 La. 97, ap¬ 
peal dismissed 64 S.Ct 19, 320 U. 
S. 222, 88 LBd. 5—State v. Carson 
Carbon Co,. Ill So. 162, 162 La. 
781. 

Okl.—Anderson-Prichard Oil Corp. v. 
Corporation Commission, 252 P.2d 
4S0, 207 OkL 686—Spiers v. Mag¬ 
nolia Petroleum Co., 244 P.2d 843, 
206 Okl. 503—Spiers v. Magnolia 
Petroleum Co., 244 P.2d 860> 206 
Okl. 509—Spiers V. Magnolia Petro¬ 
leum Co., 244 P.2d 852, 206 OkL 510 
—AnderSon-Prlchard Oil Corp. v. 
Corporation Commission, 241 P.2d 


363, 205 Okl. 672, appeal dismissed 
72 S.Ct. 562, 342 U.S. 938, 96 LEd. 
698—Cities Service Gas Co. v. Peer¬ 
less Oil & Gas Co., 220 P.2d 279, 203 
Okl. 35. affirmed 71 S.Ct 215, 340 

U. S. 179. 95 LEd. 190, and Phillips 
Petroleum Co. v. State, 71 aCt 221. 
340 U.S. 190, 95 L.Ed. 204—Croxton 

V. State, 97 P.2d 11, 186 Okl. 249— 
Russell Petroleum Co. v, "Walker, 

1 15 P.2d 126, 160 Okl. 156—Russell 

V, Walker, 15 P.2d 114, 160 Okl. 145 
—C. C. Julian Oil 4b Royalties Co. 

V. Capshaw, 292 P* 841, 145 Okl. 
237. 

Tex.—^Marrs v. Railroad Commission, 
177 SW.2d 941. 142 Tex. 293. 

Buckley v. Atlantic Refining Co., 
Civ.App., 146 S.W.2d 1082. error 
dismissed, judgment correct— 
Flannery v. State, Civ.App., 85 S. 

W. 2d 1052, error refused. 

12 C.J. p 1278 note 46, 

Finding of Oklahoma Corporation 
Commission that existing low field 
prices of natural gas were resulting 
in economic waste and conducive to 
physical waste was sufficient basis 
for Commission’s orders fixing a uni¬ 
form minimum price consideration as 
condition of taking natural gas from 
a certain common reservoir and di¬ 
recting a producer in the field and 
operator of interstate gas pipe line 
system to take gas ratably from an¬ 
other producer in same field at price 
incorporated In the price-fixing order, 
and the orders were not violative of 
due process or equal protection pro¬ 
visions of Fourteenth Amendment. 
U.S.—Phillips Petroleum Co. v. State 
of Oklahoma. 71 S.Ct 221. 349 U.S. 
190, 95 LBd. 204—Cities Service 
Gas Co, V. Peerless Oil & Gas Co., 
OkL. 71 S.Ct 215, 340 U.S. 179, 96 
LBd. 190. 

Buznlng of gas 

A prohibition of the burning of 
natural gas in such a way as to pre¬ 
vent the heat therefrom being fully 
and actually applied and used for 
domestic or mimufacturing purposes 
other than the obtaining of the prod¬ 
ucts of combustion is a denial of due 
process. 

Mont—Gas Products Co. v, Rankin, 
207 P. 993, 63 Mont S7X 34 A.LR. 
294. 

^;»aci 2 ig of wells 

(1) The regulation of the drilling 
of oil and gas wells by a wellrspaclng 
act does not violate due process of 
law. 


Cal.—Bernstein v. Bush. 177 P.2d 913, 
29 Cal.2d 773. 

Okl.—Patterson v. Stanolind Oil 4k 
Gas Co., 77 P.2d 83, 182 Okl. 155, 
appeal dismissed 59 S.Ct 259, 305 
U.S. 376, 83 LBd. 231. 

Tex.—^Rabbit Greek Oil Co. v. Shell 
Petroleum Corporation, Civ.App., 66 
I S.W.2d 737, 

I (2) However, due process is denied 
j where the law does not provide an 
adequate means of protection as a 
substitute for the right to drill an 
offset well. 

Cal.—Bernstein v. Bush, 177 P.2d 913. 
29 Cal.2d 773. 

Bernstein v. Smutx, 188 P.3d 48, 
83 Cal.App.2d 108. 

(3) The Public Resources Code 
sections prohibiting drilling an oil 
well on less than one acre of land and 
giving owner of such land, surround¬ 
ed by an oil lease, the status of a les¬ 
sor in ihe lease, with right to share 
proportionally with other lessors in 
the royalties paid to landowners, are 
not unconstitutional on ground that 
they deny to owner of less than an 
acre of land due process of law. 

Cal.—Hunter v. Justice’s Court of 
Centinela Tp., Los Angeles County, 
223 P.2d 465, 36 Cal.2d 315. 

Bestrlefeloa of prodtmtioa 

(1> In prevention of waste the 
state may, without denial of due 
process, regulate the amount of pro¬ 
duction, as by prorating daily pro¬ 
duction. 

U.S.—^Henderson v. Terrell, B.C-Tex., 
24 F.Supp. 147. 

Tex.—I>anciger OS! 4k Refining Co. v. 
Railroad Commission of Texas, 
Civ.App., 49 S.W.2d 837, reversed on 
other grounds Z>anciger 011 4k Re¬ 
fining Co, of Texas v. Railroad 
Commission of Texas. 56 S.W.2d 
1075, 122 Tex. 243. 

(2) The state was not required to 
consider each prorated pool separate, 
apart, and distinct from others, but 
could consider the oil industry of the 
state as a whole, restrict allowed 
production to predetermined market 
demands, prorate allowed production 
among several pools in manner au¬ 
thorised by statute, and forbid pro¬ 
duction in a given pool in excess of 
the amounts thus allowed, even 
though a larger amount might be 
produced without physical waste in 
that particular pool, 

U.S.—Bay Petroleum Corp. v. Corpo¬ 
ration Commission of State of Kan¬ 
sas, IXC.Kan., 86 F.Supp. 66. 
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laws must have a reasonable relationship to conser¬ 
vation and prevention of waste or they will con¬ 
stitute an imreasonable interference with private 
property.*^0 It may also forbid the diversion of 
waters to points outside the state,the pumping 
of mineral waters from under the lands of other 
persons,*^2 the appropriation and distribution of 
water for irrigation,^3 and the extraction by artifi¬ 
cial means from any well drilled into the rock of 
certain mineral waters for the extraction and sale 
of the gas apart from the water and it may de¬ 
clare an artesian well not provided with appliances 
for preventing the unnecessary flow of water there¬ 
from to be a nuisance,a navigable lake to be 
a public highway for the passage of boats and 
rafts.*^® A provision of a state constitution, declar¬ 
ing that the waters of all natural streams, springs, 
and lakes within the boundaries of a state are the 
property of the state, has been held not a violation of 
the federal Constitution as divesting those who had 
appropriated parts of such waters prior to the 
adoption of the constitution of their propertyJ^ 
One who by lawful right reduces natural gas to 
possession has the absolute right of property there¬ 


in, with the right to transport, sell, and delivw the 
same as other personal property, and cannot be 
deprived of such right by the state without just 
compensation, as this would be to deprive him of 
property without due process of law.^S a statute 
protecting persons dealing with the record owner of 
oil, gas, and mineral rights, unless suit has been 
brought by an adverse claimant, does not involve a 
denial of due process.^S-S Requiring the placing of 
a malodorent agent in natural gas is a denial of due 
process where the statute is so vague that reasonable 
men can only speculate as to its meaning.^*-!® 

§ 679. - Nuisances 

The regulation, prohibition, or abatement of butl. 
nesses which are or may become nuisances is not a 
denial of due process of law. 

The state in the exercise of its police power may 
prohibit or regulate the pursuit of any contemplated 
business enterprise which would cause conditions of 
public or private nuisance to exist,79 or the carry¬ 
ing on of an existing business under such circum¬ 
stances that a nuisance is caused.^o Thus, it may 
require the inspection of laundriesmay regulate 


(3) However, a statute authorizing: 
a commission to reduce production of 
sweet gas by pipe line owners for 
sole purpose of furnishing market for 
sweet gas produced by owners of 
wells without pipe line connections 
and commission*s orders compelling 
landowners, who may legally produce 
because they have market outlet for 
permitted uses, to purchase gas from 
potential producers whom the statute 
prohibits from producing because 
they lack such market for their pos¬ 
sible product, is unconstitutional as 
taking of property without due proc¬ 
ess. 

U.S.—Thompson v. Consolidated Gas 
Utilities Corporation, Tex., 57 S.Ct. 
364, 300. U.S. 55, 81 L.Ed. 510. 

Texas Panhandle Gas Co. v. 
Thompson, D.C.Tex., 12 F.Supp. 
462. 

ProvisioiLS for examination, and in¬ 
spection of business 
Statute empowering railroad com¬ 
mission to investigate petroleum in¬ 
dustry, and authorizing commission 
to rea^iire certain reports, make in¬ 
spections, and examine records and 
imposing penalties of not more than 
one thousand dollars for each day 
for violation thereof is not unconsti¬ 
tutional as authorizing taking of 
property without due process, in 
view of provisions for notice and 
hearing and judicial relief. 

Tex.—Culver v. Smith, Civ.App., 74 
S.W.2d 754, error refused. 

Tested rights 

The Railroad Commission in exe¬ 
cuting constitutional provision for 


conservation of natural resources, 
such as minerals, including oils and 
gases, must, as far as possible, act 
in consonance with vested rights of 
the individual. 

Tex.—Marrs v. Railroad Commission, 
177 S.W.2d 941, 142 Tex. 293. 

70. U.S.—^Henderson Co. v. Thomp¬ 
son, D,C.Tex., 12 F.Supp. 519. 

Okl.—-Carter Oil Co. v. State, 240 P. 

2d 787, 205 Okl. 541. 

Tex.—^Marrs v. Railroad Commission, 
177 S.W-2d 941, 142 Tex. 293. 

71. U.S.—Hudson County Water Co. 
V. McCarter, N.J., 28 S.Ct. 529, 209 
U.S, S49, 52 L.Ed. 828. 

72. U.S.—^Lindsley v. Natural Car¬ 
bonic Gas Co., N.Y„ 31 S.Ct. 337, 
220 U.S. 61, 55 L..Ed. 369, Ann.Cas. 
1912C 160. 

73. U.S.—Sutter Butte Canal Co. v. 
Railroad Commission of California, 
49 S.Ct. 325, 279 U.S. 125, 73 L.Ed. 
637. 

74. N.T.—Hathorn y. Natural Car¬ 
bonic Gas Co., 112 N.Y.S. 374, 128 
App.Div. 33, affirmed 87 N.E. 504, 
194 N.Y. 326, 23 L.R.A.,N.S., 436, 16 
Ann.Cas, 989. 

75. Cal,—Ex parte Elam, 91 P. 811, 
6 CaLApp. 233. 

N.M.—Eccles v. Ditto, 167 P. 726, 23 
N.M. 235, D.R.A.1918B 126. 

76. Pa.—-Conneaut Lake lee Co. v. 
Quigley, 74 A. 648, 225 Pa. 605. 

12 C.J. p 1278 note 51. 

77. Wyo.—^Parm Inv. Co. v. Carpen¬ 
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ter, 61 P. 258, 9 Wyo. 110, 87 Am. 
S.R. 918, 50 D.R.A. 747. 

12 C.J. p 1278 note 52. 

78. U.S.—^Kansas Natural Gas Co. v. 
Haskell, C.C.Okl., 172 F. 645, af¬ 
firmed 31 S.Ct. 564, 221 U.S. 229, 
65 L.Ed. 716, 35 L.R.A,N.S., 1193. 

78.5 La.—State ex rel. Bean v. Cad¬ 
do Crude Oil Purchasing Corp., 
App., 189 So. 333. 

78.10 Tex.—Lone Star Gas Co. v. 
Kelly, 165 S.W.2d 446, 140 Tex. 15. 
answer to certified question con¬ 
formed to, Civ.App., 166 S.W.2d 
191. 

79. Mo.—Clutter v. Blankenship, 144 
S.W.2d 119, 346 Mo. 961. 

N.J.—^Annett v. Salsberg, 60 A2d 841, 
135 N.J.Law 122, affirmed 64 A2d 
720, 136 N.J.Law 194. 

Ohio.—Simon v. City of Cleveland 
Heights, 188 N.E. 308, 46 Ohio App. 
234. 

12 C.J. p 1278 note 54, 

Municipal ordinance adopted under 
power granted by legislature to 
abate nuisances is an act of state 
within Fourteenth Amendment to 
federal constitution. 

Ky.—^Nourse v. City of Russellville, 
78 S.W.2d 761, 257 Ky. 525. 

80. Mass.—^Reale v: Judges of Su¬ 
perior Court of the Commonwealth, 
163 N.E. 893, 265 Mass. 135. 

N.C.—Carpenter v. Boyles, 196 S.E. 

850. 213 N.C. 432. 

12 C.J. p 1278 note 55. 

81. La.—New Orleans v. Kee, 31 So. 
1014, 107 La. 762. 
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th€ erection and maintenance of billboards,^- and 
the standing of vehicles and soliciting of patronage 
on the streets may forbid indecent exhibitions 
in connection with a place of business,the sale of 
pornographic pictures,peddling,®^ the distribu¬ 
tion of advertising matter®® on the streets, the 
soliciting of business or patronage on railway trains 
and station platforms of common carriers,®^ the 
storage of explosives in large quantities within the 
corporate limits of a city®® or of fuel oil for sale 
and distribution in defined districts,®® the emission 
of dense smoke or cinders from any chimney or 
smokestack in populous neighborhoods,®® the pollu¬ 
tion of watercourses,®! the permitting of salt water, 
oil, or refuse to escape from the vicinity of oil 
wells,®^ the collection and transportation through 
the streets of garbage by persons not having a con¬ 
tract with the city,®® slaughtering in the city,®^ the 
transportation of natural gas through pipes at high 
pressure otherwise than by its natural flow,®® and 
the running at large of sheep near private dwell¬ 
ings.®® 


CONSTITUnONAL LAW § 679 

However, it is a violation of due process to de¬ 
clare anything to be a nuisance which is not one 
of itself,®^ and an ordinance declaring a certain busi¬ 
ness to be a nuisance, to be valid, must be based 
on preservation of health, safety, morals, or public 
welfare.®® Suppression of a legitimate business 
without regard to whether it is conducted so as to 
be a nuisance or not is a denial of due process.®® 

Abatement The rights of private property are 
subservient to the public right to be free from nui¬ 
sances, which may be regulated or abated without 
compensation to the owner of the offending prop¬ 
erty,'! xhe abatement may be as prompt and as sum¬ 
mary as in the judgment of the authorities is neces¬ 
sary; and, although notice and opportunity to 
be heard affecting private interests should when 
practicable be given before abatement, yet no right 
of property is invaded if either before or after 
abatement the existence and extent of the nuisance 
may be made the subjects of a determination ju¬ 
dicial in character.® 


83. B.I.—Horton v. Old Colony Bill 
Posting Go,, 90 A- 822, 36 R.I. 507, 
Ann.Cafl.l916A 911. 

13 C.J. p 1279 note 57. 

83. N.Y.—^People v. Saratoga 

Springs Sewer, etc., Commn,, 86 N. 

T. S. 445, 90 App.IMv. 555. 

84. III.—Chicago v. Shaynin, 101 N. 
E. 224, 258 Ill. 69. 45 L,R.A.,N.S., 
23. 

12 C.X p 1279 note 59. 

84.5 D.C.—^Benjamin v. U. S., Mun. 
App., 74 A. 2d 64. 

85. Ill.—Goodrich v. Busse, 93 N.B, 
292, 247 HI. 366, 139 Am.S.R. 335, 
20 Ann.Cas. 589. 

88. N.Y.—^People v. Horwitas, 140 N, 
Y.S. 437, 27 N.Y.Cr. 237. 

87. U.S.—Williams v. Arkansas, SO 
S,Ct 493, 217 U.S. 79. 64 LJEld. 673, 
18 Ann.Cas. 865. 

12 C.X p 1279 note 62. 

88. L*a.—Crowley v. Ellsworth, 38 
So. 199, 114 Xa. 308, 108 Am.S.R, 
353, 69 X.R.A. 276. 

8S. U.S.—Union Oil Co. v. Portland. 

D.aOr., 198 P. 441. 

90. U.S.—Northwestern Laundry t. 
Des Moines, Iowa, 36 S.Gt. 206, 239 

U. S. 486, 60 L.Ed. 396. 

12 C.X p 1279 note 66. 

91. Colo.—People v. Hupp, 123 P. 
651, 63 Colo. 80. 41 L.R.A.,N.S., 792, 
Ann.Cas.l914A 1177. 

W.Va.—City of Huntington v. State 
Water Commission, 73 S.E.2d 833, 
137 W.VsL 786. 

12 C.X p 1279 note 66. 

92. Kan.—State v. I^ebow, 280 P. 
773, 128 Kan. 715. 

93. Hlch.—^People v. Gardner, 100 
16A C.XS.—69 


N.W. 126. 136 Mich. 693. affirmed 
26 S.Ct. 106, 199 U.S. 525, 50 HEd. 
212 . 

12 C.X p 1279 note 67. 

94. Ohio.—Simon v. City of Cleve¬ 
land Heights, 188 N.B. 308, 46 Ohio 
App. 234. 

95. Ind.—Jamieson v. Indiana Nat¬ 
ural Gas, etc., Co., 28 N.El 76, 128 
Ind. 555, 12 L.R.A. 652. 

96. U.S.—Bown v. Walling, Idaho, 27 
S.Ct 292, 204 U.S. 320. 61 L.Bd. 503. 

12 C.X p 1279 note 69. 

97. U.S.—U. a V. Cohen, D.C.Mo., 
268 R 420. 

Ohio.—Simon v. City of Cleveland 
Heights, 188 N.B. 308. 46 Ohio App. I 
234. 

Tex.—Bielecki v. City of Port Ar¬ 
thur, Com.App., 12 S.W.2d 976. 

12 CX p 1279 note 70. 

Bathing beaches 

N.J,—^Watchung Lake v. Mobus, 196 

A. 223, 119 N.XLaw 272. 

Baying, Btoring, and selling ooal 
U.S.—Oklahoma City, Okl.. v. Dolese, 

C.C.A.Okl., 48 F.2d 734. 

Curb markets 

Ga.—Jones v. City of Atlanta, 179 S. 

B. 922. 61 GaApp. 218. 

Stone quarry 

Mo.—^Davison v. Lill, App., 35 S.W.2d 
942. 

Publishing and circulating malicious, 
scandalous, and defamatory news¬ 
paper 

U.S.—^Near v. State of Minnesota ex 
rel. Olson, 61 S.Gt 625, 283 U.S, 
697, 76 L.Bd. 1367. 

98. U.S.—Puller Brush Co. v. Town 
of Green River, D.aWyo., 60 F.2d 
618, reversed on other grounds. C. 
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C.A., Town of Green River v. Ful¬ 
ler Brush Co., 65 F.2d 112, 88 

R. 177. 

99. La.—City of New Orleans v. 
New Orleans Butchers" Co-op. 
Abattoir, 96 So. 113, 163 La. 536. 

1. Ga—Williams v. State. 104 S.B. 
408, 150 Ga 480. 

La—^Parish of Orleans v. Brown. S6 
So. 270, 147 La 828. 

Minn.— Corpus yuzis cited In State v. 
Guilford, 219 N.W. 770, 773, 174 
Minn. 457. 

N.C,—Carpenter v, Boyles, 196 S.E. 
850, 213 N.C. 432. 

Va—Bunfcley v. Commonwealth. 108 

S. E. 1, ISO Va 65. 

12 C.X p 1279 note 71—35 C.X p 171 
note 72. 

of liquor 

Ala—Dowda v. State, 83 So. 324. 203 
Ala 441. 

Masa—ReaJe v. Judges of Superior 
Court of the Commonwealth, 163 
N.B. 893, 265 Masa 135. 

2 . Mo.—State v. St Louis, 105 S.W. 
748, 207 Mo. 354. 123 Am.S.R. 376. 

12 C.X p 1279 note 72. 

Notice and opportunity to he heard 
afforded 

Ala—Ridge v. State, 89 So. 74X 206 
Ala 349. 

Mo.—City of Nevada v, Welty, 203 S, 

I W.2d 459, 356 Mo. 734. 

Service on owner of pceocnises 
Injunction abating nuisance as 
against owners of pz^mlses without 
service of subpoena on them consti¬ 
tutes deprivation of property with¬ 
out due process. 

U.S.—U. S. V. Nearman, 2>.C.Mont, 
51 F.2d 311. 
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The public authorities may legalize uses of prop¬ 
erty which are nuisances for which an action would 
otherwise lie in favor of private persons or of the 
community; and such acts do not deprive any per¬ 
son of property without due process of law.^ 

g 530 . -Sales of Goods 

The sale of merchandise is subject to reasonable 

3. Mass.—^Bancroft v, Cambridire, 

126 Mass. 43S. 

12 C.J. p 1279 note 73. 

4, TJ.S.—National Fertilizer Ass'n v. 

Bradley, S.C., 57 S.Ct. 748, 301 U.S. 

178, 81 L.Ed. 990. 

Polk Co. V. Glover, D.C.Fla,, 22 
P.Supp. 575, reversed on other 
grounds 69 S.Ct. 15, 305 U.S. 5, 83 
L.Ed. 6. 

Fla.—State ex rel. Florida Portland 
Cement Co. v. Hale, 176 So. 577. 

—Georgia Fertilizer Co. v. Walk¬ 
er, 156 S.E. 820, 171 Ga. 734. 

Iowa.—Huss V. City of Creston, 278 
N.W. 196. 

—Jewell Tobacco Warehouse Co. 

V. Kemper, 268 S.W. 324, 206 Ky. 

667. 

Mass.—Merit Oil Co. v. Director of 
•' Division of Necessaries of Life, 65 
N.E.2d 529, 319 Mass. 301. 
jq-.Y.—People V. Arlen Service Sta¬ 
tions, 31 N.:^2a 184, 284 N.T. 340, 
followed in People v. Bluestein, 31 
N,E.2d 924, 284 N.T. 800—^People 
V. Rueffer, 6 N.T.S.2d 103, 168 

Misc. 45, affirmed 18 N.B.2d 633, 

279 N.T. 389. 

Ya.—^Reaves Warehouse Corporation 
V. Commonwealth, 126 S.E. 87, 141 
Va. 194, error dismissed 46 S.Ct. 

481, 271 U.S. 690, 70 L.Bd, 1154, 

YTyo.—State v. W. S. Buck Mercan¬ 
tile Co., 264 P. 1023, 38 Wyo. 47, 57 
A.L.R. 675. 

12 C.J. p 1279 note 75. 

Gas and oil 

(1) Petroleum inspection statute 
which provided different methods for 
inspection of kerosene and of gaso¬ 
line, is not unconstitutional as deny¬ 
ing due process, since classification 
was for purely regulatory purposes. 

Ind.—Stith Petroleum Co. v. Depart¬ 
ment of Audit and Control of In¬ 
diana, 5 N.E.2d 517. 

(2) A statute requiring inspection 
of illuminating oil and gasoline and 
imposing an inspection fee^ which 
produces revenue substantially in ex¬ 
cess of the cost of inspection, does 
not impose a tax which is arbitrary 
and unreasonable, contrary to the 
Fourteenth Amendment, which does 
not prohibit a system combining reg¬ 
ulation with revenue raising, but in 
effect levies an excise on domestic 
sale or storage which is collected 
only at the time of the first domestic 
scde or storage, but is ultimately 
paid by the consumer. 

—^Texas Co. v. Brown, Ga., 42 S. 

Ct. 376, 258 U.S. 466, 66 L.Ed. 721. 


regulation fop the protection of the public without deny, 
ing due process of law. 

The legislature in the exercise of its power to 
promote the public health and morals and to pro¬ 
tect public against fraud may impose reasonable 
regulations on sale of articles of merchandise^ by 

(3) Ordinance requiring retailers 
selling coal within city to maintain 
coal yards therein, and designed to 
prevent deception in weight and kind 
of coal, denies due process contrary 
to Fourteenth Amendment, where en¬ 
forcement of ordinance would destroy 
business of retail coal dealer located 
about one-half mile outside city, and 
where city was not thereby incon¬ 
venienced as regards inspection of 
coal. 

U.S.—May Coal & Grain Co. v. Kan¬ 
sas City, Mo., D.C.Mo., 10 F.Supp. 
792. 

Bulk sales laws 

(1) Bulk Sales L., Code 1913 c 74 $ 
3a sec. 3832, is not an illegal depriva¬ 
tion of property rights without due 
process of law. 

W.Va.—Marlow v. Ringer, 91 S.E. 386. 
79 W.Va. 568, L.R.A1917D 619. 

(2) Bulk Sales L. construed as ap¬ 
plicable only to those engaged in 
merchandising is not invalid as deny¬ 
ing due process. 

Ill.—Item Co. v. National Dyers & 
Cleaners, 130 So. 879, 15 LaApp. 
108, followed in Deverges v. Na¬ 
tional Dyers & Cleaners, ISO So. 
882, 15 La.A.pp. 339. 

(3) Bulk Sales Act separating 
sales in bulk from ordinary transac¬ 
tions and regulating details requisite 
to passing of title and requiring pur¬ 
chaser to give notice before paying 

[ purchase price does not deprive pur¬ 
chaser of property without due proc¬ 
ess. 

Pa.—^MUler v, Myers, 150 A 588, 300 
Pa. 192, 

27 C.J. p 874 notes 22-24. 

Sales luider K. X. XU A. 

(1) In view of national emergency 
affecting lumber industry. National 
Industrial Recovery Act, and retail 
lumber code approved thereunder pro¬ 
hibiting sales below cost, were not 
unconstitutional as depriving ium- 
ber retailer of property without due 
process. 

U.S.—U. S. V. Canfield Lumber Co., 
D.C.Neb., 7 F.Supp. 694, appeal dis¬ 
missed, C.C.A., Canfield Lumber Co. 
V. U. S„ 76 F.2d 1003. 

(2> State statute making codes of 
fair competition under National In¬ 
dustrial Recovery Act the enforce¬ 
able standard of fair competition as 
to intra-state transactions when filed 
with state's secretary of state did 
not, in view of economic emergency. 


(3) The provision of an ordinance 
prohibiting addition of air or ele¬ 
ments thereof to fuel gas sold in city 
was unreasonable and arbitrary and 
denied due process to distributor 
which had monopoly under franchise 
and had added nitrogen to gas for 
ten years without protest to make 
gas obtained from various sources 
interchangeable, under evidence that 
such dilution to some degree was de¬ 
sirable, that higher percentage of 
nitrogen -was, contained in some nat¬ 
ural gas being used than percentage 
which distributor had introduced in¬ 
to other natural gas, and that dilu¬ 
tion was recognized in fixing rates. 
XJ.S.—Lone Star Gas Co. v. City of 
Fort Worth, C.C.A.Tex., 93 F.2d 584, 
certiorari denied City of Fort 
Worth V. Lone Star Gas Co., 58 S. 
i Ct. 943, 304 U.S. 562, 82 L.Ed. 1529 
rehearing denied 58 S.Ct. 1044, 304 
U.S. 589, 82 L.Ed. 1349. 

X^beling prison made goods 

Requirement that prison made 
goods be so labeled, so as to protect 
goods produced by free labor, is not 
unconstitutional as denying due 
process. 

U.S.—Kentucky Whip & Collar Co. v. 
Illinois Cent. R, Co., Ky., 57 S.Ct. 
277, 299 U.S. 334, 81 L.Ed. 270. 

I»rioe fixing to prevent profiteering 

has been held an unconstitutional 
regulation. 

Ala.—State v. Goldstein, 93 So. 308, 
207 Ala. 569, 18 Ala.App. 587. 

Weights and measures 

(1) Mo.L.1913 p 354, as to inspec¬ 
tion and weighing of grain, § 63 of 
which prohibits any one other than 
a state weigher issuing weight cer¬ 
tificate for, or charging for, weighing 
grain weighed at a public warehouse, 
where state weighers are stationed, 
does not deprive one of liberty or 
property, in violation of U.S.Const. 
Amendm. 14. 

U.S.—^Merchants' Exchange of St 
Louis V. State of Missouri ex rel. 
Barker. 39 S.Ct 114, 248 U.S. 365, 
63 L.Ed. 300. 

(2) Act April 1, 1915, L.1915 c 
186, providing for the weighing of 
cotton at cotton compresses and mak¬ 
ing a violation a penalty, is, invalid 
as depriving owners, etc., of cotton 
of their property without due proc¬ 
ess of law. 

Okl.—^Lockhart v. Anderson, 162 P. 
946, 62 Okl. 209. 
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auctioneers,s and may entirely forbid the sale of 
such articles as are deemed injurious in them¬ 
selves,® or provide for their sale only at certain 
places and under prescribed conditions,7 or regulate 
and prohibit the sale of articles reasonably believed 
purchased under a fictitious name or for illegal usc,^ 
or prohibit the use of automatic vending machines.^ 
The vendor in an executory contract made and to be 
performed within the state for the sale of land in 
another state is not deprived of his property without 
due process of law by applying, in an action against 
him for his refusal to perform, a statute providing 
that a vendor in a contract for the sale of land 
shall have no right to cancel, terminate, or declare 
a forfeiture of the contract except on thirty days’ 
written notice to the purchaser, who shall have that 
time in which to perform.^^^ Sales of ordinary 
commodities are not affected with a public interest 
so as to justify regulations beyond the usual police 
power,^^ Regulations of the sale of goods which 
are arbitrary and unreasonable or do not have as 
their purpose a legitimate objective included wdthin 
the police power are invalid.!^*® A statute pro¬ 


hibiting the sale or transfer of a motor vehicle un¬ 
less accompanied by an assignment of the certificate 
of title and providing that no interest in a motor 
vehicle shall be recognized unless evidenced by a 
certificate of title does not \dolate the due process 
clause.^^*^® 

§681. -Sales of Corporate Securities; 

Blue Sky Laws 

The business of setting corporate securities Is subject 
to reasonable regulation without denial of due process 
of law. 

The business of security dealers may be regulat¬ 
ed but not prohibited.^- Legislation restricting 
speculation does not violate the due process 
clause.^--® The federal Securities Exchange Act 
has been upheld as against the contention that it 
violates the due process clause.^^-^® The provision 
of the Securities Exchange Act designed to prevent 
the unfair use of inside information, whereby the 
officers, directors, and principal stockholders must 
account to the corporation for the profit on any 


deny due process to automobile deal¬ 
er when applied to retail automobile 
code fixing: “trade-in” allowances for 
used cars on sale of new oars. 

U.S.—Spielman Motor Sales Co. v. 
Bodge, D.C.N.Y., 8 P.Supp. 4S7, 

modified 65 S.Ct. 678, 296 U.S. 89, 
79 Ii.Bd. 1322. 

ProtectLoa of sellers 

<1) Act punishingr cash buyers of 
deciduous fruit willfully refusing 
payment does not deny due process. 
Cal,—People v. Perry, 298 P. 19, 2X2 
Cal. 186, 76 A.L..R, 1331. 

<2) The Tobacco Inspection Act, 
providing for free government in¬ 
spection and grading of tobacco at 
auction markets designated by the 
secretary of agriculture, according to 
fixed standards and subject to refer¬ 
endum of growers, from those mai> 
kets where tobacco moves in inter¬ 
state commerce, and prohibiting auc¬ 
tion of tobacco without such service 
where provided, does not deny “due 
process” or “eaual protection,” not¬ 
withstanding that It becomes appli¬ 
cable to some markets before becom¬ 
ing applicable to others; nor does it 
deny “due process of law” to ware¬ 
housemen at market designated be¬ 
fore the act was enforced as to other 
markets, where no arbitrary dis¬ 
crimination was shown, but such 
market was designated because gov¬ 
ernment service had already been 
established. 

U.S.—Wallace v. Currin, C.CJLN.C^ 
95 F.2d 856. 

Sale of geoondhand motco: vehicles 
brought into state 

The statute reguiriiag the filing of 


a surety company bond with the reg¬ 
istrar of motor vehicles, and the pay¬ 
ment of a fee before offering for sale 
any used or secondhand motor vehi¬ 
cle brought into the state for purpose 
of sale or resale, violates the due 
process of law clause of the federal 
Constitution. 

Minn.—State v. Ernst, 297 N.W. 24, 
209 Minn. 586, 134 A.L..R. 643. 
Xoformatiosi. 

A vendor or manufacturer has no 
constitutional right to sell goods 
without giving to purchaser fair in¬ 
formation of what it Is that is being 
sold. 

Cal.—Paraco, Inc, v. Department of 
Agriculture, 257 P.2d 981, 118 Cal. 
App.2d 348. 

5. Mich.—Saigh v. Common Council 
of City of Petoskey, 231 N.W. 107, 
251 Mich. 77. 

Or.—Korber v. City of Portland, 295 
P. 203, 135 Or. 233. 

6. Kan.—State v. Nossaman, 193 P, 
347, 107 Kan. 715. 

12 C.J. p 1280 note 76—33 C.X p 611 
note 2. 

7. Utah.—^Utah Mfrs.* Ass’n v. 
Stewart, 23 P,2d 229, 82 Utah 198. 

8. Ohio.—Grown v. City of Cleve¬ 
land, 181 N.E. 897, 125 Ohio St. 465. 
84 A.UR. 708. 

9 . U.S.—Illinois Cigarette Service 
Co. V. City of Chicago, C.C.Ain., 
89 P.2d GUI, 111 A.I 4 .R. 749, 

Ohio.—^Myers v. City of Cincinnati, 
190 N,B. 569, 128 Ohio St 235. 

10. U.S.—Selover, etc., Co. v. Walsh, 
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Minn., 35 S.Ct 69, 226 U.S. 112, 57 
L.Ed. 146. 

11. N.T.—Empire Home Furnishers 
V. White. 258 N.T.S. 8, 235 App.Div. 
522. 

11.B Ohio.—Direct Plumbing Supply 
Co. V. City of Dayton, 38 N.E. 2d 70, 
138 Ohio St 540, 137 A.UR, 1058. 

11.10 Neb,—Uoyal’s Auto Exchange 
V. Munch. 45 N.W.2d 913, 153 Neb. 
62E. 

ISL Fla.—Riley V. Sweat 149 So. 48, 
110 Fla. 362, 

N.J.—^Wilentx v. Edwards, 3f A2d 
423, 134 N.J.Bq. 522. 

Tex.—Smith v. 3?*tshbaek. Civ.App., 
123 S.W.2d 771, error refused. 
PzoMbitioo 

Statutory condition precedent to 
engaging in business which results 
in practically absolute prohibition of 
business because of impossibility of 
performance is unconstitutional, such 
as a provision of a statute regulat¬ 
ing security dealers which required, 
as condition precedent to registra¬ 
tion, bond which it was practically 
Impossible for any ordinary dealer to 
give. 

Fla.—Riley v. Sweat, 149 So. 43» 119 
Fla. 362, 

12.5 U.S.—Smblowe v. Delendo 
Oorp., D.C.N.T.* 46 F.Supp. 758, 
affirmed 136 F.3d Ut lit 

certiorari denied 64 S-Ct. 56» 
320 U.S. 751, 88 UEd. 446. 

12.10 U.S-—Speed v. Trtniaunerica 
Corp., D.C.Del., 99 F.Supp. 898, 
opinion supplemented 199 F.Supp. 
461, petition denied 199 F.Supp. 463. 
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short term speculation in the company’s securities is 
not a violation of due process.^^*^^ 

Blue sky laws. State statutes, commonly called 
“Blue Sky Laws,” intended to prevent the sale of 
fraudulent and worthless securities, have been de¬ 
clared by certain inferior federal courts to be void 
as depriving the owners of corporate securities of 
their property without due process of law;^3 
these statutes have since been sustained as consti¬ 
tutional by the supreme court of the United States 
in a series of decisions in which it is held that 
states may require a license of all persons engaged 
in the sale of corporate securities,!^ may intrust 
to an administrative ofiBcial the decision, under reg¬ 
ulations prescribed by law, of whether a license shall 
issue to a particular person, may require furnish¬ 
ing of information with respect to fraudulent prac¬ 
tices and grant immunity to witnesses,!^ may ex¬ 
empt from the operation of the act securities ap¬ 
pearing in lists of securities dealt in on specified 
stock exchanges,'!*^ may require that only such se¬ 
curities shall be sold as have been approved by the 
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proper public official,! ^ and that the business of selb 
ing securities may be conducted only in a manner 
approved by him.!^ 

Use of mails in sale of stock may without denial 
of due process be prohibited unless the stock is 
properly registered.^^ 

§ 682 . - Sales of Railroad or Other Trans¬ 

portation Tickets 

There is a conflict of authority as to whether a pro- 
hibition of the sale of railroad or other transportation 
tickets by persons other than those authorized by the 
carrier is violative of the guaranty of due process of law. 

While a statute forbidding the sale of railroad or 
other transportation tickets by persons other than 
those authorized by the issuing carriers has been 
held to violate the guaranty of due process of law,*t 
the weight of authority is to the effect that such 
statutes, being reasonably adapted to prevent fraud, 
are not a deprivation of property without due proc¬ 
ess of law. 


12.15 U.S.—Smolowe v. l>elendo Cor¬ 
poration. C.C.A.N.T., 136 F.2d 231, 
148 A.L 1 .IL SOO. certiorari denied 64 
S.Ct, 56, 320 U.S. 761, 88 L.Ed. 446, 

13. U.S.—^Bracey v. Darst, D.C.W, 
Va., 218 F. 482—William R. Comp¬ 
ton Co. V. Allen, D.C.Iowa, 216 F. 
537—^Alabama, etc., Transp. Co. v. 
Doyle, D.C.Mich., 210 F. 173. 

14. U.S.—Northwest Bancorporation 
V, Benson, D.C.Minn., 6 P.Supp. 
704, affirmed 54 S.Ct. 775, 292 U.S. 
606, 78 D.Ed. 1468. 

Fla.—Riley v. Sweat, 149 So. 48, 110 
Fla. 362. 

Ga.—Saunders v. State, 158 S.E. 791, 
172 Ga. 770, appeal dismissed 
Saunders v. State of Georgia, 52 S. 
Ct. 140, 284 U.S. 591, 76 L.Ed, 509. 
N.C.—Smith v. Fidelity & Deposit 
Co. of Baltimore, Md., 132 S.E. 
792, 191 N.C. 643, error dismissed 
Fidelity & Deposit Co. of Mary¬ 
land V. State of North Carolina, 48 
S.Ct. 166, 276 U.S. 505, 72 L.Ed. 
396. 

Tex.—Atwood v. State, 121 S.W.2d 
363, 135 Tex.Cr. 543. 

Wis.—Ex parte Kruetzer, 204 N.W. 

595, 187 Wis. 463. 

12 C.J. p 1280 note 79. 

Ztoldliig oompaaies 

Provision in Blue Sky Law requir¬ 
ing permits for sale of securities 
holding company holding or owning 
securities of public service utilities 
is not in violation of due process 
clause or guaranty of due course of 
law. 

Ran.—Cities Service Co. v, Koeneke, 
20 P.2d ^0, 137 Kan. 87 A.L,R. 

!6« I 


Bealers distinguished from owners 

(1) Classification exempting own¬ 
ers, but penalizing dealers in sale of 
securities without license, is not de¬ 
nial of due process. 

Ga—Saunders v. State, 158 S.E. 791, 
172 Ga 770, appeal dismissed 
Saunders v. State of Georgia, 52 S. 
Ct. 140, 284 U.S. 591, 76 L.Ed. 609. 
Iowa—State v. Boeder, 249 N.W. 412, 
216 Iowa 815. 

(2) Statute excepting from Securi¬ 
ties Act “isolated” sales not made 
“in course of repeated and successive 
transactions of like character” is not 
violative of due process because of 
vagueness. 

Mass.—Commonwealth v. National 
City Co. of Boston, 183 N.E. 165, 
280 Mass. 439—Kneeland v. Emer- 
ton, 183 N.E. 155, 280 Mass. 371, 87 
A.L.R. 1. 

(3) Act requiring broker's license 
for sale of shares of stock by owner 
who is not a dealer, before he can 
sell his stock, is unconstitutional. 
Cal.—Clover v. Jackson, 253 P. 187, 

81 Cal.App. 56—People v. Pace, 238 
P. 1089, 73 CaLApp. 548. 

15- U.S.—^Hall V. Geiger-Jones Co., 
Ohio, 37 S.Ct. 217, 242 U.S. 539, 61 
L.Ed. 480, L.R.A.1917P 514, Ann. 
Cas.l917C 643. 

16. N.T.—Dunham v. Ottinger, 164 
N.E. 298, 243 N.T. 423, error dis¬ 
missed 48 S.Ct. 212, 276 U.S. 592, 
72 L.Ed, 721. 

17. Ill.—Stewart v. Brady, 133 N.E. 
310, 300 Ill. 425. 

18. U.S.—Merrick v. N- W. Halsey & 
Co., Mich., 37 S.Ct. 227, 242 U.S. 
668, 61 L.Ed. 498. 
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Cal.—^People v. Sid well, 162 P.2d 913, 
27 Cal.2d 121. 

12 C.J. p 1280 note 81. 

Withdrawal of approval 
Provision in Blue Sky Law au¬ 
thorizing bank commissioner to with¬ 
draw approval of securities listed on 
designated stock exchanges, without 
notice or hearing, was invalid as vio¬ 
lation of due process clause and 
guaranty of due course of law. 

Kan.—Cities Service Co. v. Koenek#*, 
20 P.2d 460, 137 Kan. 7, 87 ALR. 
16. 

19. U.S.—Cecil B. De Mille Produc¬ 
tions V. Woolery, G.CA.Cal., 61 F. 
2d 45. 

12 C.J. p 1280 note 82. 

SuspeasloiL of license 

Statute authorizing public service 
commission to suspend security bro¬ 
ker’s certificate without hearing prior 
to suspension is not unconstitutional 
as denying due process of law. 

Wis.—^Halsey, Stuart & Co. v. Publk 
Service Commission of Wisconsin, 
248 N.W. 458, 212 Wis. 184. 

20. U.S.—^Jones v. Securities and 
Exchange Commission, C.C.AN.T., 
79 P.2d 617, certiorari denied In 
part Jones v. Securities and Ex¬ 
change Commission, 66 S.Ct. 497, 
fourth case, 297 U.S. 705, 80 LEd. 
993, reversed in part on other 
grounds 56 S.Ct. 654, 298 U.S. 1, 89 
L.Ed. 1015. 

21. N.T.—^People v. Warden City 
Prison, 51 N.E. 1006, 157 N.T. 116, 
68 Am.S.R. 763, 43 L.R.A 264. 

12 ax p 1280 note 83. 

22. Ill.—^Burdick v. People, S6 NJE. 
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I 583 . -Trading Stamps, Coupons, Etc. 

Issuance of trading stamps, coupons, etc,, on sales 
of merchandise is subject to regulation or prohibition 
without denial of due process of law. 

Under decisions of the supreme court of the Unit¬ 
ed States, the legislatures of the several states have 
full discretion under the police power to regulate 
or altogether prohibit issuing of trading stamps, 
coupons, etc,23 Such regulations are nothin contra¬ 
vention of the due process clause,24 although they 
have been held void by a number of state and in¬ 
ferior federal courts.25 

§ 684. Regulation of Employment of Labor 

a. In general 

b. Collective bargaining, strikes, and 

compulsory arbitration 

c. Closed or union shop 


d. Picketing and publicity 

e. Regulation of labor unions 

f. Discipline or suspension by union 

g. Limiting equitable relief 

h. Administrative proceedings 

a. In General 

The rights and privileges arising from employer- 
employee relationships, Including the right to enter Into 
contracts of employment, are within the protection of 
constitutional guaranties of due process of law, although 
subject to reasonable regulation In the interest of public 
welfare. 

The rights and privileges arising from employer- 
employee relationships are wdthin the protection of 
constitutional guaranties of due process of law,25.5h 
and included within this protection, as a part of the 
liberty of the individual as well as a property rights 
is the right of the employer and of the employee to 
enter into contracts of emplo>*inent.^® The right 


S48, 952, 149 Ill. 600, 611, 41 Am.S, 
R 329, 24 L.R.A. 152. 

10 C.J. P 686 note 92—12 C.J. P 1280 
note 84. 

23. XJ.S.—Pitney v. Washington, 36 
S.Ct. 885, 240 U.S. 387, 60 L.Ed. 703. 

12 C.J. p 1280 note 87. 

24. Ind.—Sperry & Hutchinson Co. 
V. State, 122 N.E. 584, 188 Ind. 173. 

25. Cal .—Bx parte Drexel, 82 P. 429, 
147 Cal. 763, 2 L.R.A„N.S., 588, 3 
Ann.Cas. 878. 

Mich.—People v. Victor, 283 N.W. 

666, 287 Mich. 606, 124 A.L.Il. 316. 
Pa.—“Sperry & Hutchinson Co. v. 
Boardman, 33 Pa,Dist. & Co. 572, 
46 Dauph.Co. 145. 

12 C.J. p 1280 notes 85, 86—63 C.J. p 
753 notes 31, 32. 

Price waam 

The statute prohibiting giving 
away of commodities to promote sale 
of gasoline could not be upheld on 
theory that giving of premiums by 
dealer would provoke price wars 
which might result in violence and 
lawlessness with injury to person 
and property, since such result could 
be prevented by performance of duty 
by police and prosecutor. 

Mich.—People v. Victor, 283 N.W. 666, 
287 Mich. 606, 124 A.L..R. 316. 

25.^ S.C.—Gasgue, Inc, v. Nates, 2 
S.E.2d 36. 191 S.C. 271. 

Sznployer 

The right of employers to be pro¬ 
tected in their relations with their 
employees against being deprived of 
ihelr property without due process 
of law is recognized. 

La.—Godchaux Sugars, Inc. v. Chais- 
son. 78 So.2d 673, 227 La. 146, va¬ 
cated as moot Chaisson v. South 
Coast Corporation, 76 S.Ct. 184. 

2$. XJ.S.—Chas. Wolff Packing Co. v. 
Court of Industrial Relations of 
State of Kansas, Kan., 43 S.Ct. 


630, 262 U.S. 522, 67 L.Ed. 1103, 27 
A.IxR. 1280—Adkins v. Children's 
Hospital of District of Columbia, 
App.D.C., 43 S.Ct. SDL 261 U.S. 
625, 67 L.Ed. 7SS. 24 A.L.R. 1238— 
Coppage v. State of Kansas, Kan., 
35 S.Ct. 240. 236 U.S. 1, 59 L.Ed. 
441, L.RA.iai5C 960—Adair v. U. 
S., Ky., 28 S.Ct. 277, 208 U.S. 161. 
52 L.Ed. 436. 13 Ann.Cas. 764. 
Cal.—Ex parte Farb. 174 P. 320, 178 
Cal. 592, 3 A.L.R. 301. 

Fla—Ex parte Messer, 99 So. S30, 
87 Fla. 92. 

Miss.—Southern Bus Lines v. Amal¬ 
gamated Ass'n of St.. Elec. Ry. & 
Motor Coach Emp. of America, 38 
So.2d 765, 205 Miss. 354, 

N.H.—In re Opinion of the Justices. 

166 A. 640. 86 N.H. 597. 

N.J.—Bayonne Textile Corporation v. 
American Federation of Silk Work¬ 
ers, 172 A, 551, 116 N.J.Eq. 116. 92 
A,L.R, 1460. 

X.Y.—^W. H. H. Chamberlin, Inc. v. 
Andrews, 286 N.T.S. 242, 159 Misc. 
124, modified on other grounds 2 N. 
E.2d 22, 271 N.Y. 1. affirmed 51 S. 
Ct 122, 301 U.S. 515, 81 L.Ed. 380. 
rehearing denied 57 S.Ct. 926, 301 
U.S. 714. 81 L.Ed. 1365. 

12 aJ. p 1283 notes 15. 16. 

Liberty to contract: 

Generally see supra S 575. 

As to employment as personal, civ¬ 
il, or political right see supra S 
211 . 

Regulation of employment of labor 
as: 

Constituting class legislation see 
supra § 497. 

Within constitutional guaranty of 
equal protection of the laws see 
supra §§ 513-515. 

Furchasa axid sale of labor 

The personal liberty and right of 
property gauranteed by the Fifth 
and Fourteenth Amendments to the 
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federal Constitution embrace the 
right to make contracts for the pur¬ 
chase of the labor of others, and 
equally the right to contract for the 
sale of one’s own labor. 

N.J.—ICingston Trap Hock Co. v. In¬ 
ternational Union of Operating En¬ 
gineers, Local No. 825. 825—A and 
825-B. 19 A.2d 66. 129 N.J.Eq. 570 
—Cameron v. International Alli¬ 
ance of Theatrical Stage Em¬ 
ployees and Moving Picture Oper¬ 
ators of U. S. and Canada. Local 
Union No. 384, of Hudson County. 
176 A. 692, 118 N.J.Eq. 11, 97 A.L. 
H. 594. 

Beatiag to cr o ppers 

A statute prohibiting the renting 
of land to a renter or cropper em¬ 
ployed by another landowner, with¬ 
out the latter’s consent, is unconsti¬ 
tutional as an infringement of thf* 
right of free contract; and, in pro¬ 
viding that a third person, who hasi 
rented land to the tenant in ignor¬ 
ance of the latter's obligations to 
the first landowner, shall immediate¬ 
ly terminate his relations with the 
tenant on learning of the contract, 
is violative of due process; and in 
making the violation thereof a crime, 
or a tort remediable in arbitrary 
damages, at the option of the land- 
owner. is a denial of due process. 

Ga.—Fortune v. Braswell, 77 S.3SL 818. 
139 Ga, 609. 

Bight to oontraot as to hours of eon- 
ployment 

‘■Liberty,” within the meaning of 
constitutional guaranties of due 
process of law, embraces a man’s 
right to contract as he will or can 
regarding his hours of employment. 
N-M.—State v, Henry, 95 P,2d 204, 37 
N.M. 636, 90 A,L.R. 805, followed 
in Barry v. Compton, 26 P.2d 359, 
37 N.M. 589. 
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thus protected is not absolute in the individual, how¬ 
ever, but is subject to reasonable limitations imposed 
in the exercise of the police power for the purpose 
of promoting the public health, safety, and general 


welfare.27 

In dealing with the relation of employer and 
employee the legislature has necessarily a wide field 
of discretion,28 although it cannot arbitrarily dele- 


Biglit to terminate emplosmieiit 

Any law which would undertake to 
compel an employer to retain in his 
service an employee whom he desires 
to dismiss would be a denial of the 
employer's constitutional right to 
make contracts and acquire and hold 
property, even though the contract of 
service had not expired. 

S.C.—Shaw V. Fisher, 102 S.E. 325, 
113 S.C. 287. 

27. U.S.—West Coast Hotel Co. v. 

Parrish, Wash., 57 S.Gt. 578, 300 U. 
S. 379, 81 L.Ed. 703, 108 A.L.R. 
1330. 

Carleton Screw Products Co. v. 
Fleming, C.C.A.Minn., 126 F.2d 537, 
certiorari denied 63 S.Ct. 64, 317 
U.S. 634, 87 L.Ed. 511. 

Cal.—California Drive-In Restaurant 
Ass'n V. Clark, 140 P.2d 667, 22 Cal. 
2d 287, 147 A.L.R. 1028—In re 

Farb, 174 P. 320, 178 Cal. 692, 3 A. 
L..R. 301. 

Colo.—Dalrymple v. Sevcik, 251 P. 
134, 80 Colo. 297. 

Ga.—Atlanta Terminal Co. v. Geor¬ 
gia Public Service Commission, 137 
S.E. 556. 163 Ga. 897. 

Mich.—Kelley v. Boyne, 214 N.W. 

316, 239 Mich. 204, 53 A-L.R. 273. 
Minn.—State v. International Har¬ 
vester Co., 63 N.W.2d 547, appeal 
dismissed International Harvester 
Co. V. State of Minn., 75 S.Ct. 78, 
348 U.S. 853, 99 L.Ed. 672, rehear¬ 
ing denied 75 S.Ct. 214, 348 U.S. 
903, 19 L.Ed, 709. 

NT.J.—Bayonne Textile Corporation v. 
American Federation of Silk Work¬ 
ers, 172 A. 551, 116 N.J.Eq. 146, 92 
A.L.R. 1450. 

NT.T.—^Emerson v. Mary Lincoln Can¬ 
dies, 17 N’.Y.S.2d 851, 173 Misc. 531, 
aflOrmed 26 ]Sr.Y,S.2d 489, 261 App. 
Div. 879, appeal denied 27 N.Y.S. 
2d 452, 261 App.Div. 1044, affirmed 
38 N.E.2d 234, 287 N.Y. 577. 

12 aj. p 1283 note 17. 

Police power as affected by gruaranty 
of due process generally see supra 
§ 571. 

Validity of statutes regulating hours 
of labor of: 

Employees generally see Master 
and Servant § 15. 

Women and children see Master 
and Servant § 16. 

^bnlted by other pzhuciples 

Constitutional guaranties of due 
process of law, as applied to legisla¬ 
tion dealing with matters arising out 
of labor disputes, are limited by oth¬ 
er principles and are subject to rea- 
soiiable restraint where deemed es- 
seU^tial to the common good. 

N.J.—State V, Traffic TeL Workers’ , 


Federation of NT. X, 66 A.2d 616, 2 
N.X 335, 9 A.L.R.2d 854. 

Subject to public interests 

The enjoyment of the constitution¬ 
al rights for the purchase of the la¬ 
bor of others and for the sale of one’s 
own labor is subject always to the 
fundamental condition that no con¬ 
tract, whatever its subject matter, 
can be sustained which the law, on 
reasonable grounds, forbids as incon¬ 
sistent, with the public interests, as 
hurtful to the public order, or as det¬ 
rimental to the common good. 

N.J.—^Kingston Trap Rock Co. v. In¬ 
ternational Union of Operating En¬ 
gineers, Local No. 825, 825-A and 
825-B, 19 A.2d 661, 129 N.J.Eq. 570. 

A statute reasonably regulating 
the emplosrment of minors is a valid 
exercise of the police power and does 
not contravene constitutional guar¬ 
anties of due process. 

Ohio.—Kendall v. State, 148 N.E. 367, 
113 Ohio St. 111. 

Pa.—Commonwealth v. Wormser, 103 
A. 500, 260 Pa, 44. 

12 ax p 1283 notes 18, 19. 

Prohibiting procurement of breach of 
contract 

A statute denouncing the enticing 
of employee of another to leave his 
employer during term of service is 
not violative of the due process 
clause of the Fourteenth Amendment. 
Ga.—Rhoden v. State, 129 S.E. 640, 
161 Ga. 73. 

Particular limitations 

(1) The right to work is subject to 
legislative restrictions such as statu¬ 
tory limitations on working hours, 
minimum wage, age limits for em¬ 
ployment, licensing acts, safety regu¬ 
lations, and the like. 

Cal.—^Bautista v. Jones, 155 P.2d 343, 
25 Cal.2d 746- 

(2) Regulations promulgated by 
police commissioner, which require 
fingerprinting of employees in caba- j 
rets and securing of an identification i 
card, and which authorize commis¬ 
sioner to bar persons convicted of a j 
felony or certain misdemeanors ajid 
offenses from employment in caba¬ 
rets, are not invalid as violative of 
due process of law. 

N.Y.—^Friedman v. Valentine, 30 N.Y. 
S.2d 891, 177 Misc. 437, affirmed 42 
N.Y.S.2d 593, 266 App.Div. 561. 

Statutes held not to violaite due proc¬ 
ess xequiremeuts 

(1) The Fair Labor Standards Act. 
U.S.—Mabee v. • White Plains Pub. 
Co., N.Y, 66 S.Ct. 511, 327 U.S. 178, 
90 L.Bd. 607. 


Walling V. Griffin Cartage Co., D. 
C.Mich., 62 F.Supp. 396, affirmed, C 
C.A., 153 F.2d 587—Walling ’ y, 

Peavy-Wilson Lumber Co., D.C.La. 
49 F.Supp. 846—Application* of 
Walling, D.C.N.X, 49 F.Supp. 659, 
reversed on other grounds, C.C.A.! 
Walling V. News Printing Co., 14S 
F.2d 57, affirmed 66 S.Ct. 494 
U.S. 186, 90 L.Ed. 614, 166 ALR. 
531—^Walling v. Sun Pub. Co., D.c! 
Tenn., 47 F.Supp. 180, affirmed C,C. 
A., 140 P.2d 445, certiorari denied 
64 S.Ct. 946, 322 U.S. 728, 88 L.Ed. 
1564—Berger v. Clouser, D.C.Pa,, 
36 F.Supp. 168—^U. S. v. Walters 
Lumber Co., D.C.Fla., 32 F.Supp. 
65. 

(2) The Labor Management Rela¬ 
tions Act. 

U.S.—Le Baron v. Kern County Farm 
Labor Union, D.C.Cal., 80 F.Supp. 
151. 

(3) The Labor Disputes Act. 

Wash.—Ostroff v. Laundry & Dye 

Works Drivers’ Local No. 666, 325 
P.2d 419, 37 Wash.2d 595. 

(4) The Pennsylvania Labor Rela¬ 
tions Act of June 1, 1937, P.L. 1163. 
43 P.S. § 211.1 et seq. 

Pa.—^Appeal of Spungin, 32 Pa.Dist. 
& Co. 611, 45 Dauph.Co. 145. 

28. U.S.—West Coast Hotel Co. v. 
Parrish, Wash., 57 S.Ct 678, 300 U. 
S. 379, 81 L.Ed. 703, 108 ALR, 
1330. 

U. S. V. Walters Lumber Co., D. 
C.Fla., 32 F.Supp. 65. 

Cal.—California Drive-In Restaurant 
Ass'n V. Clark, 140 P.2d 657, 22 Cal. 
2d 287, 147 AL.R. 1028. 

Sui>ervisory employees 

(1) Congress, in deciding as a mat¬ 
ter of policy that, in enforcement of 
National Labor Relations Act, super¬ 
visory employees must be treated as 
a part of management based its ac¬ 
tion on substantial and real consid¬ 
erations and provisions relative to 
such supervisory employees are not 
invalid as based on an arbitrary clas¬ 
sification. 

U.S.—^N. L. R. B. V. Edward G. Budd 
Mfg. Co.. C.A.6, 169 P.2d 571, cer¬ 
tiorari denied 69 S.Ct. 411, 335 U.S. 
908, 93 L.Ed. 441. 

(2) The Labor Management Rela¬ 
tions Act of 1947, insofar as it re¬ 
moved supervisory employees from 
protection of National Labor Rela¬ 
tions Act, is not invalid as depriving 
supervisory employees of a property 
right in violation of due process of 
law. 

U.S.—^N. L. R. B. V. Edward G. Budd 
Mfg. Co., supra. 


1094 



16 A C. J* S. 

gate its power of regulation to private persons.-^ 
The fact that both parties are of full age and com¬ 
petent to contract does not necessarily deprive it of 
its power to interfere where they do not stand 
on terms of equality or where public health demands 
that one party to the contract shall be protected 
against himself.^o Accordingly, provided they are 
not so vague and indefinite as to deny due process 
of law,^®*^ statutes passed in the interest of the 
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public health or welfare and containing reasonable 
regulations as to the conditions of emplo3nnent3i 
or reasonable regulations as to the hours of em- 
plo3rment32 have been sustained, although an act 
which constitutes a mere arbitrary restriction on the 
liberty of the individual to contract, and which is 
not reasonably necessary for the protection of the 
public health or welfare, is void.^^ A statute which 
authorizes a labor relations board to compel an cm- 


29 . U.S.—Carter v. Carter Coal Co., 
App.B.C., 56 S.Ct. 855. 298 tJ.S. 238, 
80 L.Bd. 1160. 

XttdQStxlAl homework 

Statute delegating powers to indus¬ 
trial commissioner with respect to 
the permitting of industrial home¬ 
work was valid. 

N.Y.—First American Natural Ferns 
Co. V. Picard, 23 N.T.S.2d 39. 175 
Misc, 280. 

sa U.S.—^West Coast Hotel Co. v. 
Parrish, Wash.. 57 S.Ct. 578. 300 
U.S. 379, 81 L-Ed. 703, 108 A.L.R. 
1330. 

30-5 Ind.—^Illinois Steel Co. v. Ful¬ 
ler, 23 N.B.2d 259, 216 Ind. 180. 
Standard of oextahaty required 

<1) Statutes are sufficient and val¬ 
id when they clearly designate the 
dangers and hazards against which 
the legislature seeks to provide pro¬ 
tection and reasonably indicate the 
means or methods by which that is 
to be accomplished. 

Ill. —Illinois Steel Co. v. Fuller, 23 N. 
E,2d 259, 216 Ind. 180. 

(2) “To be valid the statute must 
prescribe a standard so definite, fixed, 
and understandable as to permit a 
compliance therewith by one who de¬ 
sires to meet its requirements. The 
statute need not specify and particu¬ 
larise the exact norm, but it must 
lay down a guide that has either a 
definite, fixed meaning at common 
law or by established and recognized 
precedents, or trade, technical, or 
definite specific meaning.^ 

Ill.—Boshuizen v. Thompson & Tay¬ 
lor Co.. 195 N-E. 625, 628, 360 Ill. 
160. 

Sfamdagd held sTiffloient 

(1) Requiring employer to provide 
“sufficient means of ventilation*' and 
“exhaust fans of sufficient power." 
Ind.—Dean v. Dalton Foundries, 34 
K.E.2d 145, 109 Ind.App. 377. 

<2) Statutes requiring employer to 
supply serviceable gas masks and 
to provide sufficient means of ventila¬ 
tion. 

Ind,—Illinois Steel Co. v. Fuller, 23 
KR2d 259, 216 Ind. 180. 

31. KaariTig 

A federal statute declaring a.buses 
in labor relations and prohibiting 
their continuance is not In violation 
of due process df law because it af¬ 
fords the employer no opportunity to 


be heard on the question of the effect 
on interstate or foreign commerce of 
alleged conditions in his place of 
business since the decision as to 
whether or not low wages and long 
hours injuriously affect Interstate 
commerce and should, therefore, be 
prohibited is primarily for congress, 
and the decision of a court or a jury 
cannot be substituted for the express 
view of congress that such practices 
are injurious. 

U.S.—^Florida Fruit & Produce v. U. 

S.. C.C.A.Fla.. 117 P,2d 506, 
EmploynMaLt of women 

(1) Provisions prohibiting the em¬ 
ployment of women in places where 
intoxicating liquor is sold for con¬ 
sumption on the premises do not vio¬ 
late the constitutional guaranty of 
due process of law. 

Ill.—Henson v. City of Chicago, 114 
N.E.2d 778, 415 Ill. 564. 

Minn.—^Anderson v. City of St. Paul, 
32 N,W.2d 538, 226 Minn. 186. 

(2) Prohibiting the employment of 
women in barrooms or drinking sa¬ 
loons, as waitresses, dancers, or oth¬ 
erwise, as a reasonable and proper 
exercise of the power of police reg¬ 
ulation see Intoxicating Diquors, § 
39. 

Occupatioiial disease acts 

(1) A statute requiring employers 
to provide for protection of em¬ 
ployees from occupational diseases 
has been held not unconstitutional 
as depriving employers of property 
without due process. 

U.S.—^St Joseph Liead Co. ▼. Jones, 
C.C.A.MO., 79 F.2d 475. 

<2) A statute providing that every 
employer, engaged in carrying on 
work which subjects employees to 
danger of illness or disease to which 
employees are not ordinarily exposed 
in other lines of employment, shall 
**adopt and provide reasonable and 
approved devices, means or methods 
for the prevention of such industrial 
or occupational diseases,*' is uncon¬ 
stitutional as not affording due proc¬ 
ess of law because of vagueness and 
uncertainty. 

in.—Boshuizen v. Thompson & Tay¬ 
lor Co., X95 N.E. 626, 628, 369 Ill. 
160 —sparks v. Dibbey-Owens-Ford 
Glass Co„ 195 N.B. 616, 360 Ill. 
130. 

Statute requiring fasi and certified 
foretnan. for underground coal mines 
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was held reasonable exercise of po¬ 
lice power and not a taking of prop¬ 
erty without due process of law. 
Colo.—Dalrymple v, Seveik, 261 F. 
134, so Colo. 297. 

Statutes requiring veotilatioai in fac¬ 
tories 

Ind.—Dean v. Dalton Foundries, 34 
N.E.2d 145, 109 Ind.Appi. 377, 

32- U.S.—Radice v. People of State 
of New York, 44 S.Ct. 325, 264 U.S. 
292, 68 Li.Ed. 690—Bunting v. State 
of Oregon, Or., 37 S.Ct- 435^ 243 U. 
S. 426, 61 LuEd. 830, AnELCas.l918A 
1043—^Wilson v. New, Mo., 37 S.Ct. 
298, 243 U.S. 532, 61 B.Ed. 755, D. 
R.A.1917E 938, Ann.CaalSlSA 1024. 

Carleton Screw Products Co. v. 
Fleming, C.C.A.Minn., 126 F.2d 537. 
certiorari denied 63 S.Ct. 54, 317 
U.S. 634, 87 UEd. 511. 

Cal.—California Drive-In Restaurant 
Ass’n V. Clark, 140 P.2d 657, 22 Cal. 
2d 287, 147 A.L.R. 1028. 

N.Y.—Emerson v. Mary Lincoln Can¬ 
dies, 17 N.Y.S.2d 851, 173 Misc, 531, 
affirmed 26 N.Y.S.2d 489, 261 App. 
Div. 879, appeal denied 27 N.T.S. 
2d 452, 261 App.Div. 1044, affirmed 
38 N.E.2d 234. 287 N.T. 671. 

N.D.—State v. Bhr, 221 833, 57 

N.D. 310. 

S.D.—State v. Collins, 198 N-W. 557, 

12^C.J.^ 1283 note IT fa] IbJ, 

33. U.S.—Owen v. Westwood Lum¬ 
ber Co., D.C.Or.. 22 P.2d 992, error 
dismissed 49 S.Ct. 178, 278 U-S. 
665, 73 L.Bd. 571. 

S.C,—Casque, Inc., v. Nates, 2 S.E12d 
36, 191 S.C. 271. 

12 C.J. p 926 note 75. 

Flaoe of employment 

Statute prohibitii»g home work Jn 
the processing of metal springs but 
not prohibiting it in the processing 
of other products which have the 
potentiality of being at least as or 
more dangerous and Injurious to the 
health and safety of home workers 
and members of their households was 
in violation of due process of law. 
in. —Figura v. Cummins, 122 N.B.2d 
162. 4 IU.2d 44. 

Restraining ^Eaployment of zasitart 
of another county* 

To the extent that a statute re¬ 
strains a resident of one county from 
employing a resident of another 
county to render service which may 
be classified as labor, it deprives the 
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ployer to hire an applicant who would have been em¬ 
ployed had the employer not applied a forbidden cri¬ 
terion is not in violation of due process.^s.s A 
statute regulating* employment and making a failure 
to comply therewith a criminal offense violates the 
due process clause of the Fourteenth Amendment, 
where it fails to define with reasonable certainty 
the elements of the offense. 

Although in a number of cases statutes have been 
held invalid as in violation of due process of law 
which restrict hours of labor generally,or in an 
occupation that is one of common right,34-i0 con¬ 
stitutional guaranties of due process of law are now 
construed not to ban legislation prescribing maxi¬ 
mum hours of labor generally.^^-i5 Statutes are 
not in violation of due process of law requirements 
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which limit the hours of labor of women and 
minors,or limit the hours of labor in occi^a- 
tions dangerous for some especial reason to the life 
and health of the employees,3i-25 or limit the hours 
of labor of persons in occupations where continuous 
employment for long hours might be dangerous 
to the public at large,34.30 

Seniority rights. An employee’s seniority 
rights,34.35 although arising under a collective bar¬ 
gaining agreement between the employee’s union an«l 
the employer,34.40 are his exclusive property and 
within the protection of constitutional guaranties of 
due process of law. 

Time off to vote. Statutes granting time off to 
vote with pay have been held not in violation of 
due process requirements. 34.4 5 Other authority, 


proposed employer of liberty, which 
deprivation conceivably would in 
many instances be arbitrary or un¬ 
reasonable, and to the extent that op¬ 
portunities and avenues of employ¬ 
ment are, by the restraining influence 
of the statute, arbitrarily or unrea¬ 
sonably diminished or denied to the 
persons who exchange their services 
for money or other forms of prop¬ 
erty, the statute is unwarranted. 

Jla.—^Elx parte Messer, 99 So. 330, 87 
Fla. 92. 

JEtegnlatlng tips 

A statute forbidding an employer 
from requiring an employee, as a 
condition of employment, to pay over 
his tips is unconstitutional, being in 
conflict with constitutional guaran¬ 
ties of due process. 

CaL—In re Farh, 174 P. 320, 178 Cal. 
592, 3 A.L.R. 301. 

Statute oreatiitg a state free em- 
ploymexLt biireaTL and denying its 
services to employers whose em¬ 
ployees are on strike or locked out 
violates constitutional guaranties of 
due process of law to the extent that 
it strikes at the right of contract 
between employer and laborer. 

Ill.—Mathews v. People, 67 N.B, 28, 
202 Ill. 389, 96 Am.S.R. 241, 63 L,.R. 
A- 73. 

Requiring paxticnlar expexienoe 

A statute requiring one using tele¬ 
phone to receive or transmit mes¬ 
sages affecting movement of trains 
to have one year’s experience as tel¬ 
egraph operator has been held un -1 
const! tutionaL 

Ariz.—^Atchison, T. & S. F. Ry. Co. v. 
State, 265 P. 602, 33 Ariz. 440, 58 
A-Ii-R. 563. 

Statute held uXLCoaistittitional 
Pa.—^Holgate Bros. Co. v. Bashore, 
Com.PL, 45 Dauph.Co, 274, affirmed 
200 A. 672. 331 Pa. 255, 117 A.I 4 .R. 
639. 

33.S tT.S.—N. Xi. R. B. v. Waumbec 
Mills, C.<XA.l, 114 F.2d 226. 


34. Ind.—Glendale Coal Co. v. Doug¬ 
las, 137 N.E. 615, 193 Ind. 73. 

34.5 N.M.—State v. Henry, 25 P. 2 d 
204, 37 N.M. 536, 90 A.D.R. 805, 
followed in Barry v. Compton, 26 
P.2d 359, 37 NT.M. 599—39 C.J. p 66 
note 87. 

Safety motive 

It has been held that a statute reg¬ 
ulating hours of labor must have 
some particular health or safety mo¬ 
tive. 

S.G.—Gasque, Inc., v. NTates, 2 S.B. 2 d 
36, 191 S.C. 271. 

34.10 Ark.—^Noble v. Davis, 161 S. 

W.2d 189, 204 Ark. 156. 

SoTirs of barbers 

Ark.—^Noble v. Davis, supra. 

34.15 U.S.—^Day-Brite Lighting v. 
State of Missouri, Mo., 72 S.Ct. 405, 
342 U.S. 421, 96 L.Ed. 469, rehear¬ 
ing denied 72 S.Ct. 674, 343 U.S. 
921, 96 L.Ed. 1334—^Lincoln Federal 
Labor Union No. 19129, A. P. of L. 
V. Northwestern Iron & Metal Co., 
Neb. & N.a, 69 S.Ct. 251, 260, 335 

U. S. 526, 538, 93 L.Ed. 212, 222, 6 

AL. R.2d 473—U. S. v. Darby, Ga., 
61 S.Ct. 451, 312 U.S. 100, 667, 85 
L.Ed. 609, 132 A.L.R. 1430. 

Standard day’s work 
A statute flxing a standard day’s 
work, but not prohibiting overtime, 
or preventing the employer and em¬ 
ployee from stipulating otherwise, is 
not unconstitutional. 

U.S.—U. S. V. Martin, CLCL, 94 U.S. 
400, 24 L.Ed. 128. 

Me.—^Fitzgerald v. International Pa¬ 
per Co., 52 A. 655, 96 Me. 220— 
Bachelder v, Bickford, 62 Me. 526. 
N.T.—^Downey v. Bender, 68 N.Y.S. 
96, 57 App.Div. 310—People v. War¬ 
ing, 64 N.Y.S. 865, 62 App.Div. 36, 
39 C.J. p 56 notes 88 , 89. 

Fair Xabor Standards Aot held val¬ 
id, including provision limiting hours 
of labor. 

U.S.—Walling v. Griffin Cartage Co., 
D.C.Mich., 62 P.Supp. 396, affirmed 
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C.C.A., 153 P.2d 687—Sunshine Min¬ 
ing Co. V. Carver, D.C.Idaho, 41 p, 
Supp. 60—^U. S. V. Walters Lumber 
Co., D.C.Fla., 32 P.Supp. 66 . 

34.20 S.C.—Gasque, Inc., v. Nates, 2 
S.E. 2 d 36, 191 S.C. 271. 

Arbitrary classifloatlosL 

Statute regulating hours of em¬ 
ployment of females in manufactur¬ 
ing establishments, except in towns 
or cities having population of three 
thousand or less, is unconstitutional 
as denying employers due process of 
law. 

Mo.—State v. Taylor, 173 S.W.2d 902, 
351 Mo. 725. 

34.25 S.C.—Gasque, Inc. ▼. Nates, 2 
S.E.2d 36, 191 S.C. 271. 

12 C.J. p 1283 note 17 [b]. 

34.30 S.C.—Gasque, Ina v. Nates, 
supra. 

34.35 U.S.—Texas & P. Ry. Co. v. 

Brotherhood of R. Trainmen, D.C. 
La., 63 P.Supp. 640, reversed on 
other grounds, C.C.A, 159 P.2d 822. 
Miss.—Stephenson v. New Orleans & 
N. B. R. Co., 177 So. 509, ISO Miss. 
147. 

Notice 

Where employee had no notice of 
labor union’s National Railroad Ad¬ 
justment Board proceeding against 
railroad for interpretation of employ¬ 
ment contract as to his seniority 
status, board’s award which was ad¬ 
verse to him was violative of his 
rights under the due process of law 
clause of Fifth Amendment. 

Tex.—^Watson v. Missouri-Kansas- 
Texas R. Co., Civ.App., 173 S.W. 
2d 357. 

34.40 U.S.—Primakow v. Railway 
Exp. Agency, D.C.Wia, 66 P.Supp. 
413. 

34.45 U.S.—Day-Brite Lighting t. 

State of Missouri, 72 S.Ct. 405, 342 
U.S. 421, 96 L.Ed. 469, rehearing de¬ 
nied 72 S.Ct. 674, 343 U.S. 921, H 
L.Ed. 1334. 
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however, has held that, while statutory provisions 
securing to workers the right to absent themselves 
"for a specified time on election days to cast their 
votes are valid, a statutory provision which has the 
effect of requiring an employer to pay an employee 
for a specified time, whether or not he votes, wheth¬ 
er or not he has the opportunity to vote before he 
starts to work, and whether or not he spends the 
time off in voting is unconstitutional as in violation 
of due process of law.34.50 

Security measures. Statutes authorizing such 
measures and regulations for the screening of em¬ 
ployees in the shipping or other industries essential 
to the national defense as are necessary to prevent 
jeopardizing the national security are not in viola¬ 
tion of due process of law.34.55 

h. Collective Bargaining, Strikes, and Compul¬ 
sory Arbitration 

The right of employees to strike and to bargain col¬ 
lectively, although within the protection of constitutional 
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guaranties of due process of law, Is subject to reason¬ 
able regulation. 

Although the right peaceably to strike or par¬ 
ticipate in a strike, or to work or refuse to work, and 
to choose the terms and conditions under which one 
will work are fundamental liberties within the pro- 
tection of constitutional guaranties of due process 
of law, which may not be conditioned or abridged, in 
the absence of great and immediate danger to the 
community,34.50 the right to strike is not abso¬ 
lute,34.65 and in a proper case it may be limited or 
qualified without violating due process of law re- 
quircments.3*-70 Also, the right to strike can be 
contracted away for a limited time without violat¬ 
ing due process of law.34.'75 

Statutes have been held not in violation of due 
process of law which prohibit jurisdictional strikes 
by rival unions arising out of disputes as to which 
shall have the exclusive right to bargain collective- 
ly,54.80 or prohibit intermittent work stoppages by 


Minn.—State v. International Har¬ 
vester Co.» 63 N.W.2d 647, appeal 
dismissed International Harvester 
Co. V. State of Minnesota, 75 S.Ct 
78,’ 348 U.S. 853, 99 L.Ed. 672, re¬ 
hearing: denied 75 S.Ct. 214, 348 U.S. 
903, 99 Li.Bd. 709. 

34 ^ Ill.—McAlpine v. Dimick, 157 
N.E. 235. 326 Ill. 240—People v. 
Chicago. M. & St P. Ry. Co., 138 
N.E. 165, 306 Ill- 486, 28 A-L.R. 
610. 

Ky,—Illinois Cent R. Co. v. Common¬ 
wealth, 204 S.W.2d 973, 305 Ky* 
632, certiorari denied 68 S.Ct. 1511, 
334 U.S. 843, 92 L.Ed. 1767. 
at55 U.S.—^U. S. V. Gray, C.A.Wash., 
207 P.2d 237. 
lllsoharge 

Order to remove employee from 
employment on, and access to, work 
under War and Navy Department 
contracts would not be held invalid 
as violative of due process of law 
by reason that exclusion order was 
not preceded by notice and a hearing. 
U,S.—Von Knorr v. Miles, D.C.Mass., 
60 P.Supp. 962, vacated on other 
grounds, C.C.A., Von Knorr v. Gris¬ 
wold, 156 P.2d 287. 

34 ^ U.S.—Traffic Tel. Workers 
Federation of N. J. v, Driscoll, 
D.C.N.J., 71 F.Supp. 681—Staple- 
ton V. Mitch^l, D.CKan., 60 F, 
Supp. 51, appeal dismissed Mitch¬ 
ell V. McElroy. 66 S.Ct 172, two 
cases, 32$ U.S. 690, 90 DEd. 406. 
Bconomio pressure 

The right to work is subject to 
peaceful economic pressure by labor 
organizations seeking legitimate 
ends, such as conditions of work, 
collective rather than individual bar¬ 
gaining, seniority privileges, and oth¬ 
er methods of advancement, and. 


where not prohibited, the union or 
closed shop. 

Cal.—Bautista v. Jonea 155 P.2d 343, 
25 Cal.2d 746. 

Worldng with noatmion. material 

A statutory provision making it 
unlawful for employees to refuse to 
work with nonunion material is in¬ 
valid as in violation of due process 
of law. 

Ala.—^Alabama State Federation of 
Dabor v. McAdory, 18 So.2d 810, 
246 Ala 1, certiorari dismissed 65 
S.Ct. 1384, 326 U.S. 450. 89 UEd. 
1725. 

ProhlbltlosL subject to due process 
I Legislation prohibiting strikes 
constitutes taking of property right 
of labor and hence must meet the 
reguirements of due process under 
the Fourteenth Amendment. 

Minn.—Pairview Hospital Ass*n v. 
Public Bldg. Service and Hospital 
and Institutional Emp. Union Lo¬ 
cal No. 113, A.F.L., €4 N.W.2d 16. 
34.65 Mich.—International Union of 
United Auto., Aircraft and Agr. 
Implement Workers of America 
a I. O. V. McNally, 38 N.W.2d 421. 
325 Mich. 250, reversed on other 
grounds I. U. of U. A. Al. & A. I. W. 
of A., C. I. O. V, O’Brien, 70 S.Ct 
781, 339 U.S. 454, 94 L.Ed. 978. 
I^.j.^Kitty Kelly Shoe Corp. v. Unit¬ 
ed Retail Employees of Newark, N. 
X, Local No. 108, 9 A.2d 295, 126 
N.XEq. 374, reversed on other 
grounds 8 A.2d 767, 126 N.XEq. 
318. 

34.70 Mich.—^International Union of 
United Auto., Aircraft and Agr. 
Implement Workers of America, C. 
I. O.. V. McNally. 38 N.W.2d 421. 
325 Mich. 25 0» reversed on other 
grounds I. U. of U. A- A. & A. I. W. 
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of A. C. 1. O. V. O’Brien, 70 S,Ct. 
781, 339 U.S. 454, 94 L.Ed. 978. 
Biscretioxt 

The Fourteenth Amendment leaves 
to state ample discretion in dealing 
with manifestations of force in set¬ 
tlement of industrial conflicta 
Ala.—Lash v. State, 14 &o.2d 235. 
31 AlaApp. 121, certiorari denied 
14 So.2d 242, 244 Ala 568, certio¬ 
rari denied 64 S.Ct. 192. 320 U.a 
784, 88 L-Ed. 471, rehearing de¬ 
nied 64 act 259, 330 U.S. 814, 88 
L.Ed. 493. 

34.75 Ark.—Lion Oil Co. v. Marsh. 

249 S.W.2d 669, 220 Ark. 6T8. 
Agreement to arbitrate 

The constitutional right of em¬ 
ployees to strike is not Impaired by 
a voluntary contract under which 
they agree to arbitrate their differ¬ 
ences and to forego their right to 
I strike. 

i U.S.—Shirley-Herman Co. v. Inter¬ 
national Hod Carriera Bldg. & 
Common L^iborers Union of Amer¬ 
ica Local Union No. 210. C.A.N,Y., 
182 F,2d 806, 17 A.UR.2d 609. 
Order restraining violation. 

It is not a violation of due proc¬ 
ess of law for an employment rela¬ 
tions board to issue an order re¬ 
straining an employee’s union from 
violating its collective bargaining 
agreement with an employer by a 
strike, walkout, or other work stop¬ 
page. 

Wis,—Public Service Employees’ 
Union v. Wisconsin EEmployment 
Relations Bd., 16 N.W.fd 823, 246 
Wis. 190. 

3430 Cal.—Sommer v. Metal Trades 
Council of Southern Cal., 254 F.2« 
559, 40 Cal.2d 392—Seven Up Bot¬ 
tling Co. of Los Angeles v. Gro- 
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concerted action of employeeS;^^*^^ or require labor 
disputes in public utilities to be settled by concilia¬ 
tion or compulsory arbitration and prohibit em¬ 
ployees from striking,or which prohibit secon¬ 
dary boycotts.^^*®^ The provisions of the National 
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Labor Relations Act, 29 U.S.C.A. §§ 157, 158 ,15935 
and the Railway Labor Act, 45 U.S.CA. § 152 3 * 
authorizing collective bargaining and requiring em¬ 
ployers to bargain or treat with the representatives 
of a majority of the employees of any appropriate 


eery Drivers Union Local 848, 254 
P.2d 544, 40 CaL2d 368, 33 A.L.R. 
2d 327. 

34^ U,S.—International Union. U. 

A. W.. A. F. of L., Local 232 v. Wis¬ 
consin Employment Relations Bd., 
Wisconsin. 69 S.Ct 516, 336 U.S. 
245, 93 L.Ed. 661, rehearing de¬ 
nied 69 S.Ct. 935, two cases, 336 
U.S. 970, 93 L.Ed. 1121. 

34.90 Wis.—^Wisconsin Employment 
Relations Bd. v. Amalgamated 
Ass’n of St., Elec. Ry. & Motor 
Coach Emp. of America, Division 
998, 42 N.W.2d 471. 257 Wis. 43, 
reversed on other grounds Amal¬ 
gamated Ass’n of St. Elec, Ry. & 
Motor Coach Emp. of America, 
Division 998 v. Wisconsin Employ¬ 
ment Relations Board, 71 S.Ct. 359, 
340 U.S- 383, 95 L.Ed. 364, 22 A.L. 
R.2d 874. 

34.95 U.S.—United Brick & Clay 
Workers of America v. Deena Art- 
ware Inc., C.A.Ky., 198 F.2d 637, 
certiorari denied 73 S.Ct, 277, 344 

U. S. 897, 97 L.Ed. 694, rehearing 
denied 73 SiCt 346, 344 U.S. 919, 
97 L.E<i. 708—N*. L. R. B. v. Unit¬ 
ed Broth, of Carpenters and Join¬ 
ers of America, Dist. Council of 
Kansas City, Missouri, C.A.Mo., A. 
P. of L., 184 F.2d 60, certiorari de¬ 
nied United Broth, of Carpenters 
and'Joiners of America v. N- L. R. 

B. . 71 S.Ct. 1011, 341 U.S. 947, 95 
L.Ed. 1371, rehearing denied 72 S- 
Ct. 20, 342 U.S, 843, 96 L.Ed. 637— 

L. R. B. V. United Broth, of 
Carpenters & Joiners of America, 
A. F. of L.. C.A.6, 181 F.2d 126, af¬ 
firmed, Local 74, United Broth, of 
Carpenters & Joiners of America, 
A. F. of L. V. L. R. B., 71 S.Ct 
966^ 341 U.S, 707, 95 L.Ed. 1309— 
3Sr. L. R. B. V. Wine, Liquor & 
Distillery Workers Union, Local 
1,. Distillery, Rectifying and Wine 
Workers Intern. Union of Amer¬ 
ica, A. P. of L., C.A.2, 178 P.2d 
584, 16 A.L.R.2d 762. 

Colonial Hardwood Flooring Co. 

V. International Union United Fur¬ 
niture Workers of America, D.C. 
Md., 76 P.Supp. 493. 

Idaho.—State v. Casselman, 205 P.2d 
1131, 69 Idaho 237, certiorari de¬ 
nied 70 S.Ct, 248, 338 U.S. 900. 94 
L.Ed. 554, rehearing denied 70 S. 
CL 484, 338 U.S. 952, 94 L.Ed. 588. 
Administra.'tlve order 

Order of National Labor Relations 
ISoard, directing union and busihess 
agent to cease and desist from en- 
gsiginLi^ in or inducing members of 
union to engage in secondary boy¬ 


cott, was not violative of union 
members’ constitutional rights. 
U.S,—N. L. R. B. v. United Broth, of 
Carpenters & Joiners of America, 
A. P. of L., C.A.6, 181 P.2d 126, 
affirmed, Local 74, United Broth, 
of Carpenters & Joiners of Amer¬ 
ica, A. F. L. V. N. L. R. B., 71 S.Ct. 

966, 341 U.S. 707, 95 L.Ed. 1309. 

35. U.S.—Beman v. Bendix Products 
Corporation, C.C.A.I11., 89 P.2d 661 
—Elliott V. El Paso Elec. Co., C. 

C.A.Tex., 88 P.2d 505, certiorari 
denied 67 S.CL 945. 301 U:S. 710, 
81 L.Ed. 1363, and Perrin v. El¬ 
liott, 57 S.Ct. 945, 301 U.S. 710, 81 
L.Ed. 1363. 

S. Buchsbaum & Co. v. Beman, D. 
C.Ill., 14 F.Supp. 444—^Precision 
Castings Co. v. Boland, D.C.N.T., 
13 P.Supp. 877, affirmed, C.C.A., 85 
P.2d 15. 

Entrance to, or use of, company 
property 

(1) Prohibiting denial to union or¬ 
ganizer of use of meeting hall in 
company town did violate the Fifth 
Amendment. 

U.S.—^N. L. R. B. v. Stowe Spinning 
Co„ 69 S.Ct. 541, 336 U.S. 226, 93 
L.Ed, 638. 

(2) An order of the National La¬ 
bor Relations Board that operators 
of oil tankers cease and desist from 
refusing to grant passes to repre¬ 
sentatives of the National Maritime 
Union in order that they might go 
aboard vessels and meet with the 
unlicensed personnel was not inval¬ 
id as interfering with property 
rights in contravention of the Fifth 
Amendment. 

U.S.—^N. L. R. B. V. Cities Service 
Oil Ca, C,C.A.2, 122 F.2d 149. 

BlslocatioiL of property rights 
Every interference with company 
rights is not within fifth amendment, 
and inconvenience or some disloca¬ 
tion of property rights may be nec¬ 
essary to safeguard right to collec¬ 
tive bargaining, 

U.S.—^N. L. H. B. V. Stowe Spinning 
Co., 69 S.CL 541, 336 U.S. 26, 93 
L.Ed, 638. 

N. L. R. B. V. Cities Service Oil 
Co., C.O.A.2, 122 P.2d 149. 

36- U.S.—^Virginian Ry. Co. v. Sys¬ 
tem Federation No. 40, Va., 57 S. 
CL 592, 300 U.S. 515, 81 L.Ed. 789. 
Mo,—Williams v. Atchison, T. & S. 
P. Ry. Co., 204 S.W.2d 693, 356 Mo, 

967, certiorari denied 68 S.CL 730, 
333 U.S. 854, 92 L.Ed. 1135—Neis 
V. Atchison, T. & S. P. Ry. Co., 68 
S.CL 730, 333 U.S, 854, 92 L.Ed. , 
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1135—and Thomas v. Atchison T 
& S. P. Ry. Co., 68 S.Ct. 730, 'ssi 
U.S. 854, 92 L.Ed. 1135. 

Prohibiting company Tmi o m 
US.—Texas Elec. Ry. Co. v. Eastus, 

D.C.Tex., 25 P.Supp. 825, affirmed 
60 S.Ct. 134, 308 U.S. 512, 84 L.Ed 
437, rehearing denied 60 S.CL 258 
308 U.S. 637, 84 L.Ed. 629. 

Compulsory retirement age 

Railroad employees, who did not 
have individual contracts for con¬ 
tinued employment, were not de¬ 
prived of property without due proc¬ 
ess of law by collective bargaining 
agreement which required compul¬ 
sory retirement on attaining age of 
seventy. 

U.S.—Goodin v. Clinchfleld R. Co^ 
D.C.Tenn., 125 F.Supp. 441. 

Riin-off election 

Where neither of two labor or¬ 
ganizations received majority of 
votes at election to choose bargain¬ 
ing agent of corporation’s employ¬ 
ees, National Labor Relations 
Board’s order for “run-ofT’ election 
to determine whether corporation"* 
employees at later date desired to bf* 
represented by organization receiv¬ 
ing plurality of votes at first elec¬ 
tion, thus eliminating other organ¬ 
ization from ballots, constituted de¬ 
nial of due process of law and abuse 
of board's discretion and was arbi¬ 
trary, unjust, and illegal as disfran¬ 
chising all of corporation's emplo>"- 
ees desiring some other organization 
than that named on ballots to rep¬ 
resent them. 

U.S.—International Brotherhood of 
Electrical Workers v. N. L. R. B., 
D.C.Mich„ 41 P.Supp. 57. 

Ezemptiou from memhership 

Railroad employees whose senior¬ 
ity and employment were terminat¬ 
ed after system board of adjustment 
comprised of one member ffom em¬ 
ployer and one from brotherhood 
determined that employees had fail¬ 
ed to show that rival union to which 
they belonged was national in scope 
and thus entitled to exemption ffom 
joining brotherhood under uttlon 
shop agreement, were not denied due 
process of law where their union 
could have obtained fair determina¬ 
tion of whether it was nationai in 
scope by seeking to qualify for 
right to select members of Naticaial 
Railroad Adjustment Board by 
means of administrative machinery 
established for that purpose. 

U.S.—^Pigott V. DetroiL T. & L E. 
Co., aA.Mich., 221 P.2d 786. 



16A. C. J. S. 


CONSTITUTIONAL LAW § 6S4 


unit or class do not violate the due process guaranty 
of the Fifth Amendment. The right of laborers to 
organize for the promotion of better working con¬ 
ditions is within the protection of due process of 
law guaranties,and hence statutes which restrain 
unjust interference with the right of employees to 
organize and bargain collectively cannot be consid¬ 
ered arbitrary or capricious so as to constitute a 
denial of due process.^'^ However, a state statute 
declaring certain businesses affected with a public 
interest, and establishing a system of compulsory 
arbitration which, if enforced, w'ould compel em¬ 
ployers and employees to continue business on terms 
not of their making, is violative of the due process 
clause of the Fourteenth Amendment,^8 and an or¬ 
der made in a compulsory proceeding thereunder, 
fixing a basic working day of a specified number 
of hours, is inseparable from the compulsory ad¬ 
ministration feature, and therefore invalid.^® The 
refusal of an employer to recognize a minority union 
as the representative of an employee in the handling 
of grievances and of the adjustment board to take 
jurisdiction of a grievance so handled does not take 
property without due process of law.^^-S 


c. Closed or Union Shop 

Constitutional op statutory provisions prohibiting dis¬ 
crimination by employers against either union or non¬ 
union members because they are such, including provi¬ 
sions which prohibit a closed or union shop, are not in 
violation of due process of law. 

The due process clause of the Constitution does 
not preclude the states from prohibiting by law dis¬ 
crimination by employers against either union or 
nonunion members because they are such.^^-^^O They 
may pass laws designed to safeguard the opportunity 
of nonunion members to obtain and hold jobs, free 
from discrimination against them because they arc 
nonunion workers,^and they also have power to 
ban contracts which if performed would bring about 
the prohibited discrimination.^®--- Thus, due proc¬ 
ess of law is not violated by a legislative enactment 
or state constitutional provision which prohibits a 
closed or union shop,^® -^ or which prohibits, as an 
unfair labor practice, discrimination by an employer 
and action by a labor union encouraging such dis¬ 
crimination so as to make union membership a 
condition of employment.On the other hand, 
statutes authorizing union or closed shop agree¬ 
ments must conform to due process of law require- 


36.5 La.—G odchaux Sugars, Inc. v. 
Chaisson, 78 So.2d 673, 227 La. 146, 
vacated as moot Cbaisson v. South 
Coast Corporation, 76 S.Ct. 1S4, 

Eight of employees to organize into 
unions generally see Trade Unions 
5 4. 

Statutory prohibltioiL invalid 
A statute or ordinance prohibiting 
the organization of labor unions, 
the solicitation of members, or the 
solicitation of membership fees as 
a prereguisite for joining a union is 
unconstitutional as violative of due 
process of law. 

Fla.—Pittman v. Nix, 11 So.2d 791, 
152 Fla 878, 144 A.L.R. 1841. 

37. U.S.—National Labor Relations 
Board V. Jones & Laughlin Steel 
Corporation, 57 S.Ct. 615, 301 U.S. 
1, 81 L.Ed. 893, 108 A.L.R. 1352. 

38. U.S.—Chas. Wolff Packing Co. 
Y. Court of Industrial Relations of 
Kansas. 45 S.Ct. 441, 267 U.S. 552, 
69 L.Ed. 786—^Dorchy v. State of 
Kansas. 44 S.Ct. 323, 264 U.S. 286, 
68 L.Ed. 686. 

39. U.S.—Chas. Wolff Packing Co. 
v. Court of Industrial Relations of 
Kansas, Kan.. 45 S.Ct. 441, 267 U.S. 
552, 69 UBd. 785. 

39.5 U.S.—United R. R, Workers of 
America Independent, v. Atchison, 

T. & S. F. R. Co., D.C.I11., 89 P. 
Supp. 666. 

39.30 U.S.—Lincoln Federal Labor 
Union No. 19129, A. F. of L.,' v. 


Northwestern Iron & Metal Co., 
Neb. & N.C.. 69 S.Ct. 251, 260, 335 

U. S. 626. 538, 93 L.Ed. 212, 222, 6 

AL, R,2d 473. 

39.21 Ariz.—^American Federation of 
Labor v. American Sash & Door 
Co., 189 P.2d 912, 67 Ariz. 20, af¬ 
firmed 69 S.Ct. 258, 260. 335 U.S. 
63S, 93 L.Ed. 222, 6 A.L.R.2d 481. 

39.22 U.S.—Lincoln Federal Labor 
Union No. 19129, A. F. of L., v. 
Northwestern Iron & Metal Co., 
Neb. & N.C.. 69 S.Ct. 251, 260, 335 
U.S. 526, 538. 93 KEd. 212, 222, 
6 A.L.R.2d 478. 

Bight of private contract 

A statute prohibiting exclusion 
from employment of any person by 
reason of membership in, affiliation 
with, resignation from, or refusal to 
join or affiliate with, any labor un¬ 
ion is not unconstitutional as an un¬ 
reasonable and arbitrary restriction 
on right of private contracts. 
Tenn,—Mascari v. International 

Broth, of Teamsters, Chauffeurs, 
Warehousemen & Helpers of Amer¬ 
ica (AFL) Local Union No. 667, 
215 S.W.2d 779, 187 Tenn. 345, 
certiorari dismissed 69 S.Ct. 410, 
335 U.S. 907, 93 L.Ed. 440. 

^.33 U.S.—American Federation of 
Labor v. American Sash & Door 
Co., Ariz,, 69 S.Ct. 258, 260. 335 
U.S. 638, 93 L.Ed. 222, 6 A.L.R.2d 
481. 

American Federation of Labor v. 
Watson, D.C.Fla.. 60 P.Supp. 1010, 
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reversed on other grounds 66 S.Ct 
761, 327 U.S. 582. 90 L.Ed. 873. 
N.C.—State v. Whitaker. 45 S.E.2d 
860, affirmed Whitaker v. State of 
North Carolina, 69 S.Ct. 251, 260, 
336 U.S. 625, 93 L.Ed. 212, 6 A.LR. 
2d 473. 

Or.—Gilbertson v. Culinary Alliance 
and Bartenders' Union, Local No. 
643, A. F. of Lw, 2S2 F.2d 632. 
Tenn.—Mascari v. International 

Broth, of Teamsters, Chauffeurs. 
Warehousemen & Helpers of Amer¬ 
ica (AFL) Local Union No. 667, 
215 S.W.2d 771 187 Tenn. 345, cer^ 
tlorari dismissed 69 S.Ct. 410, 335 
U.S. 907, 93 L.Ed. 440. 

Va.—Finney v. Hawkins, 54 S.E.2d 
872, 189 Va. 878. 

39.3* U.S.—N. L. R. B. V. National 

Maritime Union of America, C.C.A. 
2, 175 P.2d 686, certiorari denied 
70 act. 492, 338 U.K 954, 94 L 
Ed. 589, rehearing denied 70 S.Ct 
620, 339 U.S. 926, 94 L.Kd, 1348, 

i Administrative order 

A union's rights under constitu¬ 
tional provisions guaranteeing due 
process of law are not violated by 
an order of the National Labor Re¬ 
lations Board commanding the un¬ 
ion and president thereof to cease 
from an unfair labor practice of 
causing certain companies to agree 
to invalid union shop agreements. 
DC.—International Union, United 
Mine Workers of America v. N, L. 
R. B., 184 F.2d 392. 87 U.S.App. 
D.C. 239, certiorari denied 71 S.Ct 
499. 340 U.S. 934, 95 L.Ed. 674. 
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ments,29*25 and statutes have been held in violation 
of due process of law where they force employees 
to join labor unions, as where they require a closed 
or union shop.39-26 Xhe Federal Railway Labor 
Act, 45 U.S.CA. § 152, authorizing closed or union 
shops, notwithstanding contrary state legislation or 
constitutional provisions, has been held in viola¬ 
tion of due process of law on the ground that it 
requires a closed or union shop and forces employees 
to join labor unions,29-27 other authority, on 

the ground that the statute permits, but does not 
require, a closed or union shop, has held that the 
statute is not in violation of due process of law 
and that it supersedes any contrary state statutory 
or constitutional provisions.29.28 Where a union 
has entered into a closed or union shop agreement 
with employers, the right of the members to mem¬ 
bership and their rights under such contracts are 
protected as against the union and its officers by 
the due process of law guaranties.29.29 
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d. Picketing and Publicity 

The right of labor unions and employees to dlssemi 
nate truthful information concerning an existing 
dispute is within the protection of constitutional guara/ 
ties of due process of law, and because of its element^ 
communication, picketing, when properly exercised k 
protected by such guaranties. 

The right of labor unions or other individuals or 
organizations to disseminate truthful information 
concerning an existing labor dispute is within the 
protection of constitutional guaranties of due proc¬ 
ess of law,29.40 and this right is not limited to the 
employer and his employees who are directly in¬ 
volved in the controversy.39.4l Picketing, when 
properly exercised, will be protected under due proc¬ 
ess of law guaranties because of its element of com- 
munication.39.42 xhus, it has been held that peace¬ 
ful picketing is within the protection of due process 
of law and may not be prohibited where it is for a 
lawful purpose,29.43 even though it actually has an 
unlawful effect,29.44 or- where it is carried on at 


39.25 Neb.—^Hanson v. Union Pac. 
R. Co., 71 N.W.2d 626, 160 Neb. 
669. 

39.26 Neb.—^Hanson v. Union Pac. 
R. Co., supra. 

39.27 Neb.—^Hanson v. Union Pac. 
R. Co., supra. 

39.26 Tex.—International Ass’n of 
Machinists v. Sandsberry, Civ. 
App., 277 S.W‘.2d 776, error grant¬ 
ed. 

39.29 Iowa.—^Nissen v. Internation¬ 
al Brotherhood of Teamsters, 
Chauffeurs, Stablemen & Helpers 
of America. 295 N.W. 858, 229 
Iowa 1028, 141 A.Lt.R. 598. 

39.40 Ky,—Paducah Newspapers v. 
Wise, 247 S.W.2d 989, certiorari 
denied 72 S.Ct. 1035, 343 U.S. 942, 
96 HEd. 1347. 

W.Va.—Ohio Valley Advertising 
Corp. V. Union Local 207, Sign 
Painters, A. F. of L., 76 S.E.2d 
113. 

Constitutional right of freedom of 
speech see supra § 213. 
Appropriate meajis 

Publicizing the facts of a labor 
dispute by appropriate means, wheth¬ 
er by word of mouth, by pamphlet, 
or by banner, unattended by vio¬ 
lence or conduct otherwise unlaw¬ 
ful, is within the liberty of commu¬ 
nication secured by due process of 
law guaranties. 

XJ.S.—Carlson v. State of California, 
60 S.Ct. 746, 310 U.S. 106, 84 L.Ed. 
1104. 

Tex.—^International Union of Oper¬ 
ating Engineers, Local No. 664 v. 
Cox, 219 S.W.2d 787, 148 Tex. 42. 

Local Union No. 47, Intern. 
Broth- of Teamsters, Chauffeurs. 
V^arehousemen and Helpers v. 
Cain. Brogden & Cain, Inc., Civ. 


App., 272 S.W,2d 543, error grant¬ 
ed. 

Baxmering will be afforded consti¬ 
tutional protection so long as it is 
lawfully conducted. 

Ohio.—^W. E. Anderson Sons Co. v. 
Local Union No. 311, Intern. 
Broth, of Teamsters, Chauffeurs, 
Stablemen & Helpers of America, 
104 N.E.2d 22, 156 Ohio St. 541. 
Pamphleteering 

An injunction restraining pamph¬ 
leteering disassociated from picket¬ 
ing has been held in violation of due 
process of law. 

Wis.—^Milwaukee Boston Store Co. v. 
American Federation of Hosiery 
Workers, 69 N.W.2d 762, 269 Wis. 
338. 

Incidental hardship 
Unions may, by means of peace¬ 
ful picketing or bannering, through 
the press, over radio, and the like, 
acquaint the public with their griev¬ 
ance, even though incidental hard¬ 
ship and damage may result. 

Ohio.—^Nicholson v. Vending Mach. 
Service Emp., Local Union No. 410- 
A, Com.Pl., 104 N.E.2d 473. 

39.41 U.S.—^American Federation of 
Labor v. Swing, Ill., 61 S.Ct. 668, 
312 U.S. 321, 85 L.Ed. 855, rehear¬ 
ing denied 61 S.Ct. 735, 312 U.S. 
715, 85 L.Ed. 1145. 

W.Va.—Ohio Val. Advertising Corp. 
V. Union Local 207, Sign Painters, 
A. F. of L., 76 S.E.2d 113. 

39.42 U.S.—^Hughes v. Superior 

Court of Cal. in and for Contra 
Costa County, Cal., 70 S.Ct. 718, 339 
U.S. 460, 94 L.Bd. 985. 

Ky.—Broadway & Fourth Ave. Real¬ 
ty Co. V. Local No. 181, Hotel and 
Restaurant Emp. Union, 244 S.W. 
2d 746. 


Ohio.—W. E. Anderson Sons Co. v. 
Local Union No. 311, Intern, Broth 
of Teamsters, Chauffeurs, Stable¬ 
men & Helpers of America, 104 
N.E.2d 22, 156 Ohio St. 541. 

Pa.—^Wortex Mills v. Textile Work¬ 
ers Union of America, C.I.O., 85 
A.2d 851, 369 Pa. 369. 

Tex.—^Local Union No. 47, Intern. 
Broth, of Teamsters, Chauffeurs, 
Warehousemen and Helpers ▼. 
Cain, Brogden & Cain, Inc., Civ. 
App., 272 S.W.2d 643, error granted 
—Millmen Union, Local 324, APL v. 
Missouri-Kansas-Texas R. Co. of 
Tex., Civ.App., 263 S.W.2d 450, 
refused no reversible error. 

39.43 Ark.--Self v. Taylor. 235 S,W. 
2d 45, 217 Ark. 953. 

Fla.—^Hotel & Restaurants Emp. & 
Bartenders’ Union Local No. 156, 
American Federation of Labor, v. 
Cothron, 59 So.2d 366. 

La.—^Hanson v. International Union 
of Operating Engineers Local No. 
406, App., 79 So.2d 199. 

Mo.—State ex rel. Allai v. Thatch. 

234 S.W.2d 1, 361 Mo. 190, 

Pa.—Wortex Mills v. Textile Work¬ 
ers Union of America, CLLO., 86 
A.2d 851, 369 Pa. 359. 

Arbitrary denial 

Courts as agencies of the state 
cannot arbitrarily deny its citizens 
the right to communicate an indus¬ 
trial grievance to others by means 
of nonviolent and nonmass picket¬ 
ing. 

Ky.—Boyd v. r>eena Artware, Inc.. 
239 S.W.2d 86. 

39.44 La.—^Hanson v. International 
Union of Operating Engineera Lo¬ 
cal No. 406, App., 79 Sa2d 199. 
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proper places and for lawful purposes in connection business picketed.®^-^^ The right to engage in pick- 

with a bona fide labor dispute,or where there eting, however, may not be restricted so as to de- 

is a lawful labor dispute between the union and the prive citizens of their constitutional rights by nar- 

employer and the union pickets in a manner which rowly defining the term ‘‘labor dispute,as by 

honestly and truthfully informs the public as to the limiting it to a controversy between an employer and 

dispute and in some instances broad state- not less than a majority of his employees,or 

ments, seemingly without limitation, have been made by restricting it to the immediate employees of the 

with respect to the right to engage in peaceful employer,3*?*52 or to bona fide employees of the in- 

picketing.®^*'*'^ dustry or business being picketed.39-53 Statutes 

Although it has been held that the right to picketing.39.54 or which are so 

engage in peaceful picketing is within the protection broadly drawn as to prohibit picketing for a law- 

of due process of law guaranties, even in the ab- purpose, unaccompanied by the threat or the fact 

sence of a labor dispute,39-48 other authority has force, and limited to truthful publication of the 

held that such right may be limited by the require- facts of a dispute,39-!'5 are invalid. Also, it has 

ment that there must be an industrial dispute and been held that an injunction against peaceful picket- 

that it must have a reasonable connection with the ing, nothing else appearing, is a violation of con- 


39.45 Tex.—Millmen Union, Local 
324, APL V, Missouri-Kansas-Tex- 
as R. Co. of Texas, Civ.App., 253 
S.W.2d 450, refused no reversible 
error—Construction & General La¬ 
bor Union Local No. 688 v. Steph¬ 
enson, Civ.App., 221 S.W.2d 375, 
affirmed 225 S.W.2d 958, 148 Tex. 
434. 

Determinatioix of cliaracter of pick¬ 
eting: 

(1) Peaceful picketing sanctioned 
by the guaranties of due process of 
law involves besetting the premises 
of another in the course of a labor 
dispute for the purpose of inducing 
employees to quit their employment 
or dissuading others from seeking 
employment, and fact that to some 
extent compulsion, coercion, intimida¬ 
tion, or threats are employed does 
not detract from its peaceful nature 
as long as those means constitute 
only economic* moral, or social pres¬ 
sure and not the pressure of vio¬ 
lence. 

Cal.—Ex parte Bell. 122 P.2d 22. 19 
Cal. 2d 488. 

(2) Whether picketing in the 
course of a labor dispute is peaceful 
picketing sanctioned by the guaran¬ 
ties of due process of law is deter¬ 
mined not by the existence of a 
threat, but by what is actually 
threatened. 

Cal.—Ex parte Bell, supra. 

OoxLirsictor^s work site 

(1) Injunction against picketing 
of contractor’s work site by union 
members who sought to require sub¬ 
contractors to employ union labor 
was a violation of the constitution¬ 
al right of free speech, as protected 
by due process of law guaranties, 
notwithstanding dispute was solely 
between union members and sub¬ 
contractors. 

Tex.—Local Union No. 47, Intern, 
Broth, of Teamsters, Chauffeurs, 
Warehousemen and Helpers v. 
Cain, Brogden & Cain, Inc., Civ, 


App., 272 S.W.2d 543, error grant¬ 
ed. 

(2) It has been held a violation 
of due process of law to grant an in¬ 
junction at the request of an em¬ 
ployer involved in a labor dispute 
restraining peaceful picketing of an 
area on which an independent con¬ 
tractor not a party to the action is 
constructing a plant for the employ¬ 
er. 

Ky.—Boyd V. Deena Ajlware, Ina, 
229 S.W.2d 86. 

Statens aotioBL of ia|tinotioii limits 
The scope of the Fourteenth 
Amendment is not confined by the 
notion of a particular state regard¬ 
ing the wise limits of an injunction 
in an industrial dispute, whether 
those limits be defined by statute or 
by the judicial organ of the state. 
U.S.—American Federation of Labor 
V. Swing, IlL, 61 S.Ct. 568. S12 
U.S. 321, 86 L.Ed. S55, rehearing 
denied 61 S.Ct 735. 312 U.S. 716, 
85 L.Ed. 1146. 

Ariz,—Culinary Workers and Bar¬ 
tenders Local Union No. 631, A. F. 
of L. V. Busy Bee Cafe. 115 P.2d 
246, 57 Ariz. 514. 

N.M.—Pomonls v. Hotel, Restaurant 
& Bartenders Union, Local Union 
No. 716, A. P. of L,. 239 P.2d 1003. 
56 N.M, 56. 

39.46 Ohio,—^Nicholson v. Vending 
Mach. Service Emp., Local Union 
No. 410-A, Com.Pl.. 104 N.E.2d 473. 

39.47 Colo,—People v. Harris, 91 
P.2d 989, 104 Colo. 386, 122 A.L.R, 
1034, 

Mo,—^Katz Drug Co. v. Kavner, 249 
S.W.2d 166, 

39.48 Ohio.—^Dummermuth v. 

Hykes, Com.Pl., 95 N.E,2d 32, 

39.49 Tex,—^International Union of 
Operating Engineers, Local No. 
564 V. Cox. 219 S.W.2d 787. 148 
Tex. 42, 

Construction & General Labor 
Union Local No. 688 v. Stephenson, 
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Civ.App., 221 S.W.2d 375. affirmed 
225 S.W.2d 958, 148 Tex. 434. 
Opportunity to ziegotlata 
Picketing is not authorized when 
the emphiyer has never been offered 
the opportunity to negotiate with 
the union, and in the absence of any 
knowledge by the employer of the 
nature of any demand which any of 
its employees or the union desire to 
make, and, in the absence of any 
opportunity to negotiate, there can 
be no dispute justifying picketing. 
Tex.—North East Tex. Motor Lines 
V. Dickson, 219 S.W.2d 795, 148 
Tex. 35, 11 A,L.R.2d 1065. 

39.50 Tex.—International Union of 
Operating Engineers, Liocal No. 
564 V. Cox. 219 S.W.2d 787, 148 
Tex. 42. 

^U51 Tex.—^International Union of 
Operating Engineers. Local No. 564 
V. Cox, supra. 

39.52 U.S.—^American Federation of 
Labor v. Swing. Ill.. 61 S.Ct 568. 
312 US. 321, 85 L.Ed. 855, rehear¬ 
ing denied 61 aCt. 735. 312 U.S. 
715, 85 UEd. 1145. 

Tex—Construction St Creneral Labor 
Union Local Na 688 v. Stephen¬ 
son, 225 S.W.2d 958. 148 Tex 434— 
International Union of Operating 
Engineers, Local No. 564 v. Cox 
219 S.W.M 787. 148 Tex 42. 

39.53 Va.—Edwards v. Common¬ 
wealth, 60 aE.2d 916, 191 Va. 272. 

39J54 U.S.—Milk Wagon Drivers 

Union of Chicago, Local 753 v. 
Meadowmoor Dairies, Ill., 61 S, 
Ct 552, 312 U.S. 287. 85 L.Ed. 836, 
132 A.L.R. 1200. 

39.55 Va,—Edwards v. Common¬ 
wealth. 60 S.E.2d 916. 191 Vx 372. 
Statute Ixeld Invalid 
Colo.—People v. Harris, 91 P.2d 9S9, 
104 Colo. 386. 122 A.L,R. 1034. 
Ordinance held invalid 
Cal.—Ex parte Bell, 122 P.2d 22, 19 
Cal.2d 488. 
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stitutional giiaranties.^®*^® An ordinance which pro¬ 
hibits and makes an offense picketing,or the 
carrying of banners while picketing,39-58 except un¬ 
der specified circumstances, has been held violative 
of due process where it places an unconscionable 
burden on accused of proving as a matter of defense 
that he was acting within the permitted exceptions. 
The right to engage in peaceful picketing of the 
kind known as “product picketing*’ has been held 
within the protection of the due process of law 
guaranties.39.59 a statute limiting picketing either 
of an employer or employee to any labor organiza¬ 
tion which has been either certified or recognized 
as the bargaining representative and denouncing all 
other picketing as unlawful has been held uncon¬ 
stitutional and invalid.39.80 

Picketing, while it has an ingredient or element 
of communication or speech, is more than that.39.6i 
It has a coercive force which goes beyond the effort 
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to persuade by an appeal to reason,39-62 and it is not 
beyond the control of the state if the manner in 
which it is conducted or the purpose which it seeks 
to effectuate gives ground for its disallowance .>».63 
A state may constitutionally permit picketing despite 
the ingredients in it that differentiate it from 
speech in its ordinary context,39-64 and, hence, a 
statute authorizing truthful publicity and peaceful 
picketing in labor disputes does not violate the due 
process guaranty of the Fourteenth Amendment,-46 
and the same is true of an injunction restricting 
picketing, as a strike offensive, to the place where 
the strike is in progress.'W. On the other hand, al¬ 
though a state’s judgment with respect to the bal¬ 
ance which should be struck between protection of 
the element of communication in picketing and the 
limits of permissible contest open to industrial com¬ 
batants is subject to the requirements of due proc¬ 
ess of law,^’-5 reasonable regulations may be im¬ 
posed on the right to picket,4i-io and such regula- 


39.56 Tenn.—^Rowe Transfer & Stor- 

ag-e Co. V. International Broth, of 
Teamsters, Chauffeurs, Warehouse¬ 
men and Helpers, Local Union No. 
621. A.F.L., 209 S.W.2d 35, 186 

Tenn. 265. 

Z^ahor dispute 

<1> It was formerly held that 
peaceful picketing could be enjoined 
where thfere was no labor dispute. 
Tenn,—Lyle v. Local No. 452, Amal¬ 
gamated Meat Cutters and Butch¬ 
ers Workmen of North America, 
124 S.W.2d 701, 174 Tenn. 222, 

(1) Subsequently, by reason of 
subsequent decisions of the supreme 
court of the United States, peaceful 
picketing in the absence of a labor 
dispute was held lawful. 

Tenn.—^Rowe Transfer & Storage Co. 
V. International Broth, of Team¬ 
sters, Chauffeurs, Warehousemen 
and Helpers, Local Union No. 621, 
A.P.L., 209 S.W.2d 35, 186 Tenn. 
265. 

39.57 CAL—People v. Tilkin, 90 P. 
2d 148, 34 Cal.App.2d Supp. 743. 

39.58 Cal.—People v. Tilkin, supra. 

39.^9 N.J.—G-aller v. Slurzberg, 99 
A.2d 164, 27 N.J.Super. 139. 

39.60 Or.—G-ilbertson v. Culinary 
Alliance and Bartenders’ Union, 
Local No. 643, A. P. of L., 282 P. 
2d 632. 

39.61 U.S.—^Building Service Emp. 
Intern. Union, Local 262 v. Gaz- 
zam. Wash., 70 S.Ct 784, $39 U.S. 
532, 94 L.Ed. 1046, rehearing- de¬ 
nied 70 S.Ct. , 1019, 339 U.S. 991, 
94 L.Ed. 1391—International Broth, 
of Teamsters, Chauffeurs, Ware¬ 
housemen & Helpers Union, Local 
309 V. Hanke, Wash,, 70 S.Ct. 773, 


339 U.S. 470, 94 L.Ed. 995. rehear¬ 
ing denied 70 S.Ct. 1018, 339 U.S. 
991, 94 L.Ed. 1391. 

Pa.—^Wortex Mills v. Textile Work¬ 
ers Union of America, C.I.O., 85 
A.2d 851, 369 Pa. 359. 

Tex.—^North East Tex. Motor Lines 
V. Dickson, 219 S.W.2d 795, 148 
Tex. 35, 11 A.L.R.2d 1065. 

Wyo.—Hagen v. Culinary Workers 
Alliance Local No. 337, 246 P.2d 
778, 70 Wyo. 165. 

Action. 

Industrial picketing involves pa¬ 
trol of a particular locality and is 
more than free speech, since the 
very presence of a picket line may 
induce action of one kind or anoth¬ 
er, quite irrespective of nature of 
ideas which are being disseminated. 
U.S.—Hughes V. Superior Court of 
Cal. in and for Contra Costa Coun¬ 
ty, CaJ., 70 S.Ct. 718, 339 U.S. 460, 
94 L.Ed. 985. 

39.62 N.T.—^Wilson v, Hacker, 101 
N.Y,S.2d 461, 200 Misc. 124. 

Tex.—^North East Tex. Motor Lines 
V. Dickson, 219 S.W.2d 795, 148 
Tex. 35, 11 A.L.R,2d 1065. 

Wyo.—^Hagen v. Culinary Workers 
Alliance Local No. 337, 246 P.2d 
778, 70 Wyo. 165. 

39.63 U.S.—^Hughes v. Superior 
Court of CaL in and for Contra 
Coista County, CaL, 70 S.Ct. 718, 
339 U.S. 460, 94 L.Ed- 985. 

Pa.—^Wortex Mills v. Textile Work¬ 
ers Union of America, C.LO., 85 
A.2d 861, 369 Pa. 359. 

Tex.—Millmen Union, Local 324 APL 
V. Missouri-Kansas-Texas R. Co. 
of Tex, Civ.App., 253 S.W.2d 450, 
refused no reversible error. 

39.64 U.S.—^Hughes v. Superior 
Court of California in and for 
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Contra Costa County, CaL, 70 s. 
Ct. 718, 339 U.S. 460, 94 L.Ed. m. 

40. U.S.—Senn v. Tile Layers Pro¬ 
tective Union, Local No. 5, Wia, 
67 S.Ct. 857, 301 U.S. 468, 81 jl 
Ed. 1229. 

Valid, exercise of police power 
I *"The state may, in the exercise 
of its police power, regulate the 
methods and means of publicity as 
I well as the use of public streets.” 
U.S.—Senn v. Tile Layers Protective 
Union, Local No. 5, supra 

41. N.J.—^Evening Times Printing 
& Publishing Co. v. American 
Newspaper Guild, 199 A 598, 124 
N.J.Eq. 71. 

41.5 U.S.—International Broth, of 
Teamsters, Chauffeurs, Warehouse¬ 
men & Helpers Union, Local 309 
V. Hanke, Wash., 70 S.Ct 773, S39 
U.S. 470, 94 L.Ed. 995, rehearing 
denied 70 S.Ct. 1018, 339 U.S. 991, 
94 L.Bd. 1391. 

Ky.—^Boyd v, Deena Artware, Inc, 
239 S.W.2d 86. 

41.10 Tex.—International Union of 
Operating Engineers, Local No. 
564 V, Cox, 219 S.W.2d 787, 148 
Tex. 42. 

Va.—^McWhorter v. Commonwealth, 
63 S.E.2d 20. 191 Va 857. 
Seasonable basis 

Regulation of picketing by the 
state must have a reasonable basis 
in prevention of disorder, restraint 
of coercion, protection of life or 
property, or promotion of the gen¬ 
eral welfare, and must be specifical¬ 
ly directed to acts or conduct which 
overstep legal limits, and not In¬ 
clude those which keep within the 
protected area of free speech. 

Va.—^Edwards v. Commonwealth* 69 
S.E.2d 916, 191 Va 272. 
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tions may be imposed either by legislation or by 
court action.^l*^5 

The state may restrain, without violating due 
process of law, acts and conduct which are an abuse 
of the right to picket rather than a means of peace¬ 
ful and truthful publicity.-^’^-^O Thus, due process 
of law is not violated by an injunction or legislative 
enactment which restrains or prohibits picketing by 
acts of violence or other nonpeaccful means, 
violence by mass picketing,^1-30 or interference with 
a person’s right to work by threats, intimidation, or 
otherwise or which restrains peaceful picket¬ 
ing when it is enmeshed with contemporaneously 
violent conduct,*^or picketing conducted by a 
sit down strike or similar technique or which 

prohibits the persons picketing from invading or 
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trespassing on the premises or property of an- 
otlier;4^l.50 which restrains or prohibits picketing 
where persistently untruthful or false aiKi mislead¬ 
ing signs have been displayed,^^-^^ or picketing done 
in such a manner as to represent the existence of a 
labor dispute involving an employer-employee rela¬ 
tionship, where such was not the case.^^-®® On the 
other hand a statute which operates to make lawful 
picketing where illegal methods are used deprives 
the employer of his property without due process 
of !aw .^2 

Furthermore, it is not a violation of due process 
of law to prohibit by legislative enactment or to 
restrain by injunction, or to otherwise proscribe 
picketing in furtherance of unlawful objectives or 
for unlawful purposes.'*-*^ A state may restrain or 


W.Va.—Ohio Val. Advertising Corp. 
V. Union Local 207, Sign Painters, 
A. P. of L., 76 S.E.2d 113. 

Hot an absolute right 
Picketing is not an absolute right 
in the sense that it may be exer¬ 
cised in utter disregard of the rights 
of others. 

Wash.—Shively v. Garage Employ¬ 
ees Local Union No. 44, lOS P.2d 
364, 6 ■Wash.2d 560. 

Bight to publish facts 

Under the police power, the states 
may impose certain reasonable re¬ 
strictions even on peaceful picket¬ 
ing, provided they are not destruc¬ 
tive of the right to publish facts 
about a labor difficulty. I 

Tex,—International Union of Oper¬ 
ating Engineers, Local No, 564 v. 
Cox, 219 S.“W‘.2d 787, 148 Tex. 42. 
41A5 U.S.—International Broth, of 
Teamsters, Chauffeurs, Warehouse¬ 
men & Helpers Union, Local 309 
V. Kanke, Wash,, 70 S.Ct, 773, 339 
U.S. 470, 94 L.Ed. 995, rehearing 
denied 70 S.Ct 1018, 339 U.S. 991. 
94 L.Ed. 1391—^Hxighes v. Superior 
Court of California in and for Con¬ 
tra Costa County, Cal., 70 S.Ct. 718, 
339 U.S. 460. 94 L.Ed. 985. 

Or.—Gilbertson v. Culinary Alliance 
and Bartenders' Union, Local No. 
643, A, P. of L, 282 P.2d 632. 

Va.—^Eldwards v. Com., 60 S.E.2d 916, 
191 Va. 272. 

"W.Va,—Ohio Valley Advertising 
Corp. V. Union Local 207, Sign 
Painters, A. P. of L., 76 S.E,2d 
113, 

4X.20 U.S.—Building Service Ekup. 
Intern. Union, Local 262 v. G€lz~ 
tarn. Wash., 70 S.Ct 784, 339 U.S. 
532, 94 L.Ed. 1045, rehearing de¬ 
nied 70 S.Ct 1019, 339 U.S. 991, 
94 L.Ed. 1391. 

U.S.—Milk Wagon Drivers 
Union of Chicago, Local 753 v. 
Headowmoor Dairies, Ill., 61 S. 
Ct 552, 312 U.S. 287» 86 UEd. 836, 
132 A.L.R. 1200. 


Cal.—-Ex parte Bell, 122 P.2d 22. 19 
Cal.2d 488. 

Mo.—State ex rel. Allal v. Thatch, 
234 S.W.2d 1, 361 Mo. 190. 

Pa.—^Wortex Mills v. Textile Work¬ 
ers Union of America, G.I.O., 85 
A.3a 851, 369 Pa. 359. 

Verbal abuse 

Union and striking members there¬ 
of could be enjoined from verbally 
abusing workers, even though it 
would prohibit referring to workers 
as scabs and names of like import, 
since freedom of speech does not in¬ 
clude the right to abuse another and 
verbal abuse constitutes a breach of 
the peace. 

Ky.—Boyd v. I>eena Art ware, Inc., 
239 S.W.2d 86. 

ZTonpoacefnl ideltetisg hsM not 
shown. 

Mo.—Missouri Cafeteria v. MeVey, 
242 S.W.2d 549, 362 Mo. 583. 

41.30 N.Y.—Haber Sc Pink. Inc. v. 
Jones, 98 N.Y.S.2d 393, 277 App. 
Div. 176. 

Pa.—Wortex mils v. Textile Work¬ 
ers Union of America, C.LO., 85 
A.3d 851, 369 Pa. 359. 

41.35 Va.—^McWhorter v. Common¬ 
wealth, 63 S.E.2d 29, 191 Va. 867. 
By use of Insulting language 
Va,—McWhorter v. Commonwealth, 
supra. 

41.40 U.S.—Milk Wagon Drivers 
Union of Chicago, Local 753 v, 
Meadowmoor Dairies, HI., 61 S. ’ 
Ct 652, 312 U.S. 287. 85 DM. 836. I 
132 A.DR. 1200. 

41.45 Pa,—Wortex Mills v. Textile 
Workers Union of America, C.I.O., 
85 A.2d 851, 369 Fa. 359. 

41-50 Tex.—^Mlllmen Union. Liocal 
324, AFL, V. Missouri-Kansas-Tex- 
as R, Co. of Texas, Civ.App., 253 
S.W.3d 450, refused no reversible 
error. 

Bight of way of railroad not involv¬ 
ed in strike 

Tex.—^Millmen Union, Local 324, AP 
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L V. Missourl-Kansas-Texas R. 
Co. of Tex., supra. 

41-55 N.Y.—^Willoughby Camera 

Stores V. District No, 15, Intern. 
Ass'n of Machinists, 129 N.Y.S.2d 
734. 205 Mlse. 455. 

41.60 N.J.—Outdoor Sports Corp. v. 
American Federation of Labor, Lo¬ 
cal 23132, 78 A.2d 69, 6 N.J. 217, 
29 A.LR.2d 313. 

42. U.S.—Truax v. Corrigan, Aria, 
42 S.Ct 124. 257 U.S. 312, 66 DBd. 
254, 27 A.L.R. 376. 

42.2 U.S.—International Broth, of 

Teamsters, Chauffeurs, Warehouse¬ 
men & Helpers Union, Local S09 r. 
Hanke. Wash., 70 S.Ct. 773. 339 U. 
S. 470, 94 DEd. 995. rehearing de¬ 
nied 70 S.Ct 1018, S39 U.S. 991. 
94 UBd. l$91--Hughes v, Superior 
Court of California ip and for 
Contra Costa County, Cal., 70 S. 
Ct 718, 339 U.a 460. 94 DEd. 985. 
Cal.'—Sommer v. Metal Trades Coun¬ 
cil of Southern CnUfomla, 254 P. 
2d 569, 40 Cal.2d 392—Seven Up 
Bottling Co. of Los Angeles v. 
Grocery Drivers Union Local 848, 
254 P.2d 544, 40 Cal.2d 368, 33 
A-DR,2d 327. 

Conn.—Kenmike Theatre v. Moving 
Picture Oi>erators Local 504, Amer¬ 
ican Federation of Labor, 90 A.2d 
881, 139 Conn, 95. 

Fla.—Miami Typographical Union 
No. 430 V. Ormerod, 61 So.2d 753. 
La.—^Arkansas Oak Flooring Co, v. 
United Mine "Workers of America, 
81 So.2d 413, 227 1109, certio¬ 

rari granted United Mine Workers 
of America v. Arkansas Oak Floor¬ 
ing Company, 76 S.Ct 192, 360 U.S. 

860. 100 L.Ed,-. 

Hanson r. International Union 
of Operating Engineers Local No. 
406, App., 79 So.2d 191. 

Mich.—^Way Baking Co. v. Teamster^ 
& Truck Drivers Local No. 164, A. 
F. of L., 56 N.W.2d 3S7, 335 Mich. 
478. certiorari denied Teamsters 
Sb, Truck Drivers L»ocal No. 164 
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prohibit picketing* to force employees to join a 
union,to force a closed or union shop,^^-® or 
carried on for purposes in conflict a state stat¬ 
ute which declares a public policy against contracts 
limiting employment to union members.^ 2.8 Also, 
where such conduct is contrary to statute, the' court 
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may restrain or prohibit picketing- to coerce an em¬ 
ployer into compelling his employees, with whom he 
has no dispute, and regardless of their desires, into 
joining the picketing union,^2-io to compel the em¬ 
ployer to coerce his employees’ selection of a bar¬ 
gaining representative,42.i2 to compel an employer 


A. F. of Li. Way Baking: Co., 73 S. 
Ct. 939, 345 U.S. 957, 97 L.Ed. 1378 
—^Postma V. International Broth, 
of Teamsters, ChaufEeurs, Ware¬ 
housemen & Helpers of America, 
Local Union No. 406, 54 N.W.2d 
681, 334 Mich. 347, certiorari de¬ 
nied International Broth, of Team¬ 
sters, Chauffeurs, Warehousemen 
& Helpers of America, Local Un¬ 
ion No. 406 V. Postma, 73 S.Ct. 
779, 345 U.S. 922, 97 L.Ed. 1354, 
rehearing- denied 73 S.Ct. 936, 345 
U.S. 961, 97 L.Ed. 1381. 

Mo.—^Katz Drug: Co. v. Kavner, 249 
S.W.2d 166—State ex rel. Allai v. 
Thatch, 234 S.W.2d 1, 361 Mo. 190. 

N.J.—Cordey China Co. v. United 
Mine Workers of America, List. 
50, 96 A.2d 696, 25 N.J.Super. 514. 

N.T,—Haber & Pink, Inc. v. Jones, 
98 N.Y.S.2d 393, 277 App.Div. 176. 

Wilson V. Hacker, 101 N.Y.S-2d 
461,’ 200 Misc. 124. 

Ohio.—^W. E, Anderson Sons Co, v. 
Local Union No. 311, Intern. 
Broth, of Teamsters, ChaufEeurs, 
Stablemen & Helpers of America, 
104 N.E,2d 22, 156 Ohio St. 541. 

Dummermutli v. Hykes, Com.PL, 
95 N.E.2d 32. 

Or.—Gilbertson y. Culinary Alliance 
and Bartenders’ Union, Local No. 
643, A. P. of L., 282 P.2d 632. 

Pa.—^Wortex Mills v. Textile Work¬ 
ers Union of America, C.I.O., 85 
A.2d 851, 369 Pa. 359. 

Tex.—Construction & General Labor 
Union Local No. 688 v. Stephen¬ 
son, 225 S.W.2d 958, 144 Tex. 434. 

Wash.—^Morris v. Local Union No, 
494 of Amalgamated Meat Cutters 
and Butcher Workmen of Spo¬ 
kane, 234 P.2d 543, 39 Wash.2d 33 
—Cline V. Automobile Drivers & 
Demonstrators, Local Union No. 
882, 207 P.2d 216, 33 Wash.2d 666, 
affirmed 70 S.Ct. 773, 339 U.S. 470, 
94 L.Ed. 995, rehearing denied 70 
S.Ct. 1018, 339 U.S. 991, 94 L.Ed. 
1391—Shively v. Garage Employ¬ 
ees Local Union No. 44, 108 P.2d 
354, 6 Wash.2d 560. 

Wis.—Milwaukee Boston Store Co. v. 
American Federation of Hosiery 
Workers, 69 N.W,2d 762, 269 Wis. 
338. 

Wyo.—^Hagen v. Culinary Workers 
Alliance Local No. 337, 246 P.2d 
778, 70 Wyo. 165. 

3To immtULity 

Neither freedom of speech clause 

nor any other provision of federal 

Constitution can immunize any per¬ 
son, including labor unions and their 


representatives, from obedience to 
state law. 

N.Y.—Hearn Dept. Stores, Inc. v. 
Livingston, 125 N.Y.S.2d 187, 282 
App.Div. 480. 

Injury -to state economy 
Where picketing violated a "no 
strike" contract and if continued 
would have destroyed entire sugar 
cane crop for a period of three years 
with resultant irreparable injury to 
the property and economy of the 
state, an injunction against picket¬ 
ing was proper. 

La.—Godchaux Sugars, Inc. v. Chais- 
son, 78 So.2d 673, 227 La. 146, va¬ 
cated as moot Chaisson v. South 
Coast Corporation, 76 S.Ct. 184. 

42.4 Fla.—^Miami Typographical 
Union No. 430 v. Ormerod, 61 So. 
2d 753. 

Mich.—^Way Baking Co. v. Teamsters 
& Truck Drivers Local No. 164, A. 
P, of L., 56 N.W.2d 357, 335 Mich, 
478. certiorari denied Teamsters 
& Truck Drivers Local No. 164 A. 
P. of L. V. Way Baking Co., 73 
S.Ct, 939, 345 ^”.8. 957, 97 L.Ed. 
1378—^Postma v. International 
Broth, of Teamsters, Chauffeurs, 
Warehousemen & Helpers of Amer¬ 
ica, Local Union No. 406, 54 N.W. 
2d 681, 334 Mich. 347, certiorari 
denied International Broth, of 
Teamsters, ChaufEeurs, Ware¬ 
housemen & Helpers of America, 
Local Union No. 406 v. Postma, 73 
S.Ct, 779, 345 U.S. 922, 97 L.Ed. 
1354, rehearing denied 73 S.Ct. 
936, 345 U.S. 961, 97 L.EdL 1381. 
Or.—Gilbertson v. Culinary Alliance 
and Bartenders’ Union, Local No. 
643, A. P. of L., 282 P.2d 632. 
Wash.—^Morris v. Local Union No. 
494 of Amalgamated Meat Cutters 
and Butcher Workmen of Spokane, 
234 P.2d 543, 39 Wash.2d 33— 
Hanke v. International Broth, of 
Teamsters, Chauffeurs, Warehouse¬ 
men & Helpers Union, Local 309, 
207 P.2d 206, 33 Wash.2d 646, af¬ 
firmed 70 S.Ct. 773, 339 U.S. 470, 94 
L.Ed. 995, 13 A,L.R.2d 631. rehear¬ 
ing denied 70 S.Ct. 1018, 339 U.S. 
991, 94 L.Ed. 1391—Shively v. 

Garage Employees Local Union No. 
44, 108 P.2d 354, 6 Wash.2d- 560. 

Selection of labor representative 
Labor statute making it unlawful 
to compel, intimidate, coerce or dis¬ 
criminate against employee in exer¬ 
cise of his right to select repre¬ 
sentative for collective bargaining 
or to compel, intimidate or coerce 
employer or employee because em¬ 
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ployees of employer had not select¬ 
ed labor organization as their rep¬ 
resentative, is not violation of right 
of free speech and is not unconstitu¬ 
tional. 

Or.—Gilbertson v. Culinary Alliance 
and Bartenders’ Union, Local No. 
643, A. F. of L., 282 P.2d 632. 

42.e La,—Hanson v. International 
Union of Operating Engineers Lo¬ 
cal No. 406, App., 79 So.2d 199. 

Or.—Gilbertson v. Culinary Alliance 
and Bartenders’ Union, Local No. 
643, A. P. of L., 282 P.2d 632. 

Pa,—^Wortex Mills v. Textile Work¬ 
ers Union of America, C.LO., 85 A 
2d 851, 369 Pa, 359. 

Tex.—Construction & General Labor 
Union Local No. 688 v. Stephen¬ 
son, 225 S.W.2d 958, 144 Tex, 431. 

42.8 U.S.—Local Union No. 10, Unit¬ 
ed Ass’n of Journeymen Plumbers 
and Steamfitters of U. S. and Can¬ 
ada of A. P. L. V. Graham, Va., 73 
S.Ct. 585, 345 U.S. 192, 97 LEd. 
946. 

42.10 Conn.—Henmike Theatre v, 

I Moving Picture Operators Local 
304, American Federation of Labor. 
90 A.2d 881, 139 Conn. 95. 

Fla.—Miami Typographical Union 
No. 430 V. Ormerod, 61 So.2d 753. 
N.Y.—^Haber & Pink, Inc. v. Jones, 
98 N.Y.S.2d 393, 277 App.Div. 176. 
Wash.—Morris v. Local Union No. 
494 of Amalgamated Meat Cutters 
and Butcher Workmen of Spokane, 
234 P.2d 543, 39 Wash.2d 33— 

Hanke v. International Broth, of 
Teamsters, Chauffeurs, Warehouse¬ 
men & Helpers Union, Local 309, 
207 P.2d 206, 33 Wash.2d 646. af¬ 
firmed 70 S.Ct. 773, 339 U.S. 470. 
94 L.Ed. 995, 13 A.L.R.2d 631, re¬ 
hearing denied 70 S.Ct 1018, 329 

U. S. 991, 94 L.Ed. 1391—Shively 

V. Garage Employees Local Union 
No. 44, 108 P.2d 354. 6 Wash.2d 
560. 

Wyo.—^Hagen v. Culinary Workers 
Alliance Local No. 337, 246 P.2d 
778, 70 Wyo. 165. 

42.12 U.S.—Building Service Bmp. 
Intern. Union, Local 262 v. Gazzam, 
Wash., 70 S.Ct 784, 339 U.S. 532, 
94 L.Ed. 1045, rehearing denied 70 
S.Ct 1019, 339 U.S. 991, 94 LEd, 
1391. 

N.Y.—Haber & Fink, Inc. v. Jonee, 
98 N.Y.S.2d 393, 277 App.Div. 17$. 
Wash.—Ostroff v. Laundry & Dye 
Works Drivers’ Local No. 666, 225 
P.2d 419, 37 Wash.2d 595. 
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to violate a^penal statute,^2.i4 or to force the hir¬ 
ing of employees in proportion to the racial origin 
of the then customers of a business ;42.16 or picket¬ 
ing constituting a secondary boycott ;^2.i8 or the 
picketing of a business conducted by the owner as 
a self employee operation without employees in 
order to force him to become a union shop.‘^2.20 

The right to picket can be contracted away for 
a limited time without violating the due process of 

law clause.’*2.22 
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e. Eegolatioii of Labor TTniems 

The imposition of reasonable regulations on labor 
unions is not a violation of due process of law. 

The imposition of reasonable regulations on labor 
unions is not a violation of due process of 
In various instances, due process of law has been 
held not violated by statutes which require affidavits 
by officials of labor organizations with respect to 
their membership in the Communist Party, ^^.32 


42.14 Pa.—Wortex Mills v. Textile 
Workers Union of America, C.I.O., 
S5 A.2d 851, 369 Psu 359. 

42.16 U.S.—Hughes V. Superior 
Court of California in and for 
Contra Costa County, Cal., 70 S. 
Ct 718, 339 U.S. 460. 94 L.Ed. 985. 
42.18 N.T.—Willoughby Camera 
Stores V. District No. 16, Intern. 
Ass’n of Machinists, 129 N.T.S.2d 
734, 205 Misc. 455. 

Ohio.—^W. B. Anderson Sons Co- v, 
l#ocal Union No. 311, Intern. 
Broth, of Teamsters, Chauffeurs. 
Stablemen & Helpers of America, 
104 N.E.2d 22. 156 Ohio St. 641. 
Wis.—Milwaukee Boston Store Co. 
V. American Federation of Hosiery 
Workers. 69 N.W.2d 762, 269 Wls. 
338. 

42.20 U.S.—International Broth, of 
Teamsters, Chauffeurs, Warehouse¬ 
men & Helpers Union, Local 309 
V. Hanke, Wash., 70 S.Ct. 773, 389 
U.S. 470, 94 L.Ed. 995, rehearing 
denied 70 S.Ct 1018, 339 U.S, 991, 
94 L.Ed. 1391. 

Tenn.—Lyle v. Local No. 462, Amal¬ 
gamated Meat Cutters and Butch¬ 
ers Workmen of North America, 
124 S.W.2d 701, 174 Tenn. 222. 
Wash.—^Morris v. Local Union No. 
494 of Amalgamated Meat Cutters 
and Butcher Workmen of Spokane, 
234 P.2d 543, 39 Wash.2d 33. 

42.22 Ark.—Lion Oil Co. v. Marsh, 
249 S.W.2d 669. 229 Ark. 678. 
Injunctioa limited to life of contract 
Where union^s contract with em¬ 
ployer agrees to waive the right to 
picket until the termination of the 
contract or other limited period, a 
temporary restraining order against 
picketing during that time does not 
violate the due process clause. 

Ark.—^Lion Oil Cov v. Marsh, supra. 

4220 Tex—^American Federation of 
Labor v. Mann, Civ.App., 188 S.W. 
2d 276. 

Test 

(1) The generally accepted test 
applicable to exertion of power by 
state to regulate labor unions, in 
determining whether such exercise 
conforms with due process of law, 
is to ascertain whether the law is 
reasonable, not arbitrary or Capri¬ 
cious, and whether means selected^ 
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will have a real and substantial re¬ 
lation to objects sought to be at¬ 
tained. 

Tex.—^American Federation of Labor 
V. Mann, supra. 

(2) The test to be applied In de¬ 
termining validity of act relating to 
labor unions is that of its reason¬ 
ableness, and not the ‘"clear and pres¬ 
ent danger'* doctrine applicable to 
prohibitions or restraints on exer¬ 
cise by individuals of freedom of 
speech, of the press, and of religion, 
since act is regulatory rather than 
prohibitory in nature. 

Tex—American Federation of Lgbor 
V. Mann, supra- 

XlnioiL activities 

(1) Collective bargaining, self- 
organization. and other kindred un¬ 
ion activities may be regulated by 
the state on any reasonable basis 
not in conflict with superior law. 
U.S.—American Federation of Labor 
V. Watson, D.C.Pla„ 60 F.Supp. 
1010, reversed on other grounds 
66 S.Ct 761. 327 U.S. 582, 90 L.Ed. 
873—Stapleton v. Mitchell. D.C. 
Kan., 60 F.Supp. 61. appeal dis¬ 
missed Mitchell V. McElroy. 66 S. 
Ct 172, 326 U.S. 690, 90 L.Ed. 406, 
and McElroy v. Mitchell. 66 S.Ct 
172, 326 U.S. 690, 90 L.Ed. 406. 

(2> Speech, press, and assembly 
are subject to reasonable regulation 
in the public Interest when used as 
an economic weapon in the field of 
industrial relations or as coercive 
technique, and in that respect the 
state is primary judge of the need 
and is not required to wait until 
danger to the community is clear 
and present. 

tr.S.—Stapleton v. Mitchell. 60 P. 
Supp. 51, appeal dismissed Mitchell 
V. McElroy, D.C.Kan., 66 S.Ct 172. 
326 U.S. 690, 90 L.Ed. 406. and 
McElroy v. Mitchell. 66 S.Ct 172, 
326 U.S. 690, 90 L.Ed. 406. 

Or.—Gilbertson v. Culinary Alliance 
and Bartenders’ Union. Local No, 
643. A. P. of L.. 282 P.2d 632. 

Felon 

A statute which prohibits a con¬ 
victed felon whose citizenship has 
not been restored from holding any 
office in a labor union or acting as a 
labor organizer, is valid. 
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Tex.—American Federation of Labor 
V, Mann, Civ.App.. 186 S.W.2d 276. 

PoUtioal ezpe&dltcires 

A statute prohibiting contributions 
or expenditures by labor organiza¬ 
tions In connection with presidential 
and congressional elections, prima¬ 
ries, etc., has been held not to dis¬ 
criminate against labor organiza¬ 
tions so as arbitrarily to deprive 
them of liberty or property without 
due process of law. 

U.S.—U. S. V. Painters Local Union 
No. 481, D.C.Conn,, 79 F.Supp. 
516, reversed on other grounds 172 
P.2d 854. 

XTxuieGeasazy employees 

Statute making it unlawful to co¬ 
erce, compel, or constrain a licensee 
to employ persons in excess of the 
number of employees needed by li¬ 
censee in conduct of radio broad¬ 
casting business does not violate 
the due process clause of the Fifth 
Amendment. 

U.S.—U. S. V. Petrillo. HI.. 67 S.Ct. 
1538. 332 U.S. 1, 91 L.Ed. 1877. 

42.32 U.S.—Inland Steel Co. v. N. 
L. R. Bw, C,A.7, 170 P.2d 247. 12 
A.LB.2d 240, certiorari denied 69 
S.Ct, 887, 336 U.S. 960, 93 LJEd. 
1112, affirmed American Communi¬ 
cations Ass'n, C.LO. V. Douds, 7© 
S.Ct. 674. 389 U.S. 382, 94 L.Ed. 
925. rehearing denied 70 S.Ct 1017, 
339 U.S. 990. 94 L.Ed. 1391. and 
United Steelworkers of America 
V. N. L. R. B.. 70 S.Ct 1017, 339 
U.S. 990, 94 L,Ed, 1391. 

D.C.—^National Martime Union of 
America v, Herzog, D.C.. 78 F. 
Supp, 146. affirmed 68 S.Ct. 1529, 
334 U,S. 864, 92 L.Ed. 1776. 

Cfertainty 

The section of the Labor Manage¬ 
ment Relations Act requiring affida¬ 
vits by officers of labor organizations 
in respect of membership in Com¬ 
munist Party, etc., is not unconsti¬ 
tutional on ground that the phrases 
“any organization that believes in, 
or teaches the overthrow of the 
United States Government by force 
or by any illegal or unconstitutional 
methods’*, “affiliated with”, and the 
word “supports” are vague and in- 
I definite and therefore obnoxious to 
1 the Constitution. 
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which require the filing of annual reports by labor 
unions,'^or which prohibit representatives of em¬ 
ployees accepting money or other thing of value 
from the employer.42.36 ^ statute forbidding labor 
organizations from denying membership therein be¬ 
cause of race, color, or creed does not deny due 
process of law to labor unions because of interfer¬ 
ence with their right of selection of membership and 
abridgment of their property rights and liberty of 

contract.4^-38 

f. Discipline or Suspension by TJnion 

A labor union must conform to the requirements of 
due process of law in the discipline or suspension of its 
members. 

The procedural machinery for the trial of union 
members by one of its authorized tribunals must 
meet the requirements of due process of law,42.50 
Action by a labor union to discipline a member on 
charges of misconduct or the like is in violation of 
due process where such action is taken without giv¬ 
ing the member charged notice and an opportunity 
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for a hearing;^2.50 but automatic suspension of a 
member for refusal to pay dues, a tax, -or a reason- 
able assessment imposed for a lawful union object 
is not in violation of due process.42.54 parte 
action by union officials to suspend officers or to 
administer the affairs of a local member union is 
in violation of due process where there is no ade¬ 
quate provision for a hearing thereafter and in¬ 
adequate machinery for an appeal.42.56 jbe recall 
of an officer of a union by its board of directors in 
conformity with its constitution does not involve any 
question of due process of law where he is granted 
a pension equal in amount to his former saIary.4S.5S 

g. Limiting Equitable Belief 

statutory provisions authorizing or limiting equitable 
relief in iabor disputes are not in vioiation of due process 
of law. 

The constitutional requirement of due process of 
law leaves a state with ample discretion in dealing 
with manifestations of force in the settlement of 
industrial confiicts.42.7o Thus, the requirements of 


U.S.—-Inland Steel Co. v. N. L. R. B., 
C.A.7, 170 F.2d 247. 12 A.L..R.2d 
240, certiorari denied 69 S.Ct. 887, 
336 TJ.S. 960, 93 L.Ed. 1112, affirm¬ 
ed American Communications 
Ass’n, C.I.O. V. Douds, 70 S.Ct. 674, 
339 U.S. 382, 94 L.Ed. 925, rehear¬ 
ing denied 70 S.Ct, 1017, 339 US. 
990, 94 L.Ed. 1391, and United 
Steelworkers of America v. N. L. 

R. B., 70 S.Ct. 1017, 339 U.S. 990, 
94 L.Ed. 1391. 

42.34 Ala.—Alabama State Federa¬ 
tion of Labor v, McAdory, 18 So.2d 
810, 246 Ala. 1, certiorari dismiss¬ 
ed 65 S.Ct. 1384, 325 U.S. 450, 89 
L.Ed. 1725. 

42.36 U.S.—U. S. V. Ryan, D.C.NT.T., 
128 F.Supp. 128, reversed on other 
grounds, C.A., 225 F.2d 417, certio¬ 
rari granted 75 S.Ct. 103, 350 U.S. 

860, 100 L.Ed, -. 

42^ U.S.—Railway Mail Ass'n v. 
Corsi, N.T., 65 S.Ct. 1483, 326 U.S. 
88, 89 L.Ed. 2072. 

Organization under state protection 

A state may protect workers from 
exclusion solely on basis of race. | 
color, or creed by an organization, ! 
functioning under protection of the 
state, which holds itself out to rep¬ 
resent the general business needs of 
employees. 

U.S,—Railway Mail Ass’n v. Corsi, 
supra. 

42.50 Wash.—^Mahoney v. Sailors’ 
i Union of the Pacific. 264 P.2d 1095, 
43 Wash.2d 874, reheard 275 P.2d 
440, 45 Wash.2d 453, certiorari de¬ 
nied 75 S.Ct. 604, 349 U.S. 915, 99 
L,E^ 1249. 
aPlace of trial 

Where constitution and by-laws of 


union provided that trials of mem¬ 
bers for infractions of its laws 
should be held at port most conveni¬ 
ent to the accused, accuser, and the 
witnesses and that generally such 
was the place where the alleged of¬ 
fense was committed, and alleged 
objectionable statements were made 
by member at meetings in Seattle, 
conducting of trial of member' at 
San Francisco was contrary to un¬ 
ion’s constitution and by-laws and 
denied union member procedural due 
process of law. 

Wash.—^Mahoney v. Sailors’ Union 
of the Pacific, supra. 

42.52 Cal.—De Mille v. . American 
Federation of Radio Artists, 187 
P.2d 769, 31 Cal.2d 139, 175 A.L.R. 
382, certiorari denied 68 S.Ct 906, 
333 U.S. 876, 92 L.Ed. 1152. 
Amendment defining offense 
Amendment to constitution of un¬ 
ion making it an offense against the 
union for any member to associate 
himself with the Communist Party 
and organizations which subscribe to 
its doctrines was held sufficiently 
clear and definite, and dismissal of 
two union members who admittedly 
belonged to Communist Party did 
not constitute a violation of due 
process clauses of federal and state 
constitutions. 

N.T.—Weinstock v. Ladisky, 98 N.T. 

S.2d 85, 197 Misc. 859. 

Stay pending appeal : 

Requirement in labor union con- | 
stitution and by-laws that member 
appealing from decision of union I 
abide by such decision, and failure j 
of such constitution and by-laws to 
provide for stay, of ruling from 
which appeal was taken, were not 
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violative of due process. 

Ohio.—^Leahigh v. Beyer, Com.PL 
116 N.E.2d 468. 

Procedure held due process 
Where amendment to union con¬ 
stitution required service of charges 
on any member accused of being a 
member of Communist Party, and 
specifically provided that before a 
penalty could be imposed for its 
violation, accused member should be 
granted a hearing, and first had to 
be found guilty, procedure constitut¬ 
ed due process of law. 

N.T.—^Weinstock v. Ladisky, 98 N. 

T.S.2d 85, 197 Misc. 859. 

42.54 Cal.—^De Mille v. American 
Federation of Radio Artists, 187 
P.2d 769, 31 Cal.2d 139. 1T5 AX.R. 
382, certiorari denied 68 S.Ct 906, 
333 U.S. 876, 92 L.Ed. 1152. 
Assessment to oppose legislation 
Cal.—^De Mille v. American Federa¬ 
tion of Radio Artists, supra. 

42.56 K.T.—Garcia v. EJmst, 191 N. 
T.S.2d 693. 

42.58 U.S.—Talton v. Behncke, UA. 
III., 199 F.2d 471. 

42.70 Miss.—Southern BuS Lines v. 
Amalgamated Ass’n of St, Elec. 
Ry. & Motor Coach Emp. of Amer¬ 
ica, 38 So.2d 765, 205 Miss. 554. 
Equal to federal hoard 
A state is not confined by the Con¬ 
stitution to narrower limits in fash¬ 
ioning remedies for dealing with in¬ 
dustrial disputes than the scope of 
discretion open to the National La¬ 
bor Relations Board. 

U.S.—^Milk Wagon Drivers Union of 
Chicago, Local 753, v. Meadow- 
moor Dairies, 111.^ 61 S.Ct 552, 313 
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due process of law do not prevent the withdrawal 
of the remedy of injunction from labor controver¬ 
sies,or, on the other hand, make unconstitution¬ 
al the use of the injunction as a means of restricting 
violence.^"'*^^ Also a statute authorizing injunc¬ 
tion against strikes when the national welfare is 
imperiled is not in violation of due process of 
While a statute depriving the courts of 
power to grant equitable relief touching certain con¬ 
tracts of employment has been held to violate con¬ 
stitutional guaranties of due process,^ ^ a similar 
statute applicable to labor disputes generally, in the 
absence of fraud, violence, or intimidation, has been 
upheld,'*^ The provision of the Labor Management 


Relations Act authorizing suits against tmmeorpo- 
rated labor organizations for violations of collective 
bargaining contracts in an industry affecting inter¬ 
state commerce is not invalid as in violation of the 
guaranty of due process of law.**^-^ 

h. Administrative Proceediiigs 

Administrative proceedings for the adjustment of 
labor disputes and the regulation of labor relations must 
be In conformity with the requirements of due process 
of law. 

The requirements of due process of law apply to 
the proceedings and orders of administrative boards 
for the adjustment of labor disputes and the regula¬ 
tion of labor relations.^^--® Due process requires 


tr.S. 287 » 85 L.Ed. 836, 132 A.L.R. 
1200 . 

Teclmioalitles of agency law 
In exercising its power a state 
should not be treated as though the 
technicalities of laws of agency 
were written into the Constitution. 
Xj.s.—Milk Wagon Drivers Union of 
Chicago, Local 753, v. Meadowmoor 
Dairies, supra, 

42.72 U.S.—Milk Wagon Drivers 
Union of Chicago, Local 753 v. 
Meadowmoor Dairies, supra. 

Colo.—^Denver Local Union No. 13 
of International Brotherhood of 
Teamsters, Chauffeurs, Stablemen, 
and Helpers of America v. Perry 
Truck Lines, 101 P.2d 436, 106 
Colo. 25. 

Ohaaga of viewpoint 

It h ns been held that recent deci- I 
sions of the United States supreme 
court have by Inference held consti¬ 
tutional the Arizona statute prohib¬ 
iting Issuance of injunctions in con¬ 
troversies between employers and 
employees except in cases of vio¬ 
lence, which statute, as applied by 
Arizona court, was previously held 
in the case of Truax v. Corrigan, 
Ariz., 42 S,Ct, 124, 257 U.S, 312, 66 
L.Ed. 254, 27 A.L.R. 375, to violate 
the Fourteenth Amendment. 

Ariz.—Culinary Workers and Bar¬ 
tenders Local Union No. 631 A. F. 
of L, v. Busy Bee Cafe, 115 P.2d 
246, 67 Ariz. 614. 

42.74 U.S.—Milk Wagon Drivers 
Union of Chicago, I»ocal 753, v. 
Meadowmoor Dairies, Ill., 61 S. 
Ct 652, 312 U.S. 287, 85 L.Ed. 
836. 132 A,L.R. 1206. 

42.76 D.C.—U. S. V. International 
Union, United Mine Workers of 
America, D.C., 89 F.Supp. 187. 

43. Mass.—In re Opinion of the 
Justices, 176 N.H 649, 275 Mass. 
580. 

44 . Or,^—Geo. B. Wallace Co. v. In¬ 
ternational Ass^n bf Mechanics, Mt. 
Hood Lrodge, liocal No. 1005, Auto 
Mechanics, 63 F.2d 1090, 155 Or. 
652. 


44.5 U.S.—WilSon & Co, v. United 
Packinghouse Workers of America, 
D.C.N.T., 83 F.Supp. 162. 
BTonapplicatioB. to all uainoorporated 
assooiatlosis 

Congress was not required to 
nntake provision of Labor Manage¬ 
ment Relations Act for suits by and 
against labor organizations applica¬ 
ble to all unincorporated associa¬ 
tions, since there is no requirement 
of uniformity In connection with 
the commerce clause. 

U.S,-—Wilson & Co. V. United Pack¬ 
inghouse Workers of America, su¬ 
pra. 

44JK) U.S.—N. L. R. B. v. Pretty- 
man. C.C.A.6, 117 F.2d 786. 

Allain v. National R. Adjustment 
Bd., Third Division, D.C.IIL, 120 
F.Supp. 453, affirmed, C.A., Alialn 
V. Tummon, 212 F.2d 32. 

Due process in administrative pro¬ 
ceedings generally see supra 55 
628-629. 

Purpose of statutory requirement 
that determination of Interstate 
Commerce Commission, concerning 
whether electric railway was an 
“interurban*" railway not subject to 
Railway Labor Act, should be made 
after a “hearing,*' was to comply 
with requirements of due process, 
on which parties affected by deter¬ 
mination of administrative body are 
entitled to insist. 

—Shields v. Utah Idaho Cent R. i 
Co., Utah., 59 S,Ct 160, 305 U.S. 
177, 83 L.Ed. 111. 

AfiBrxuatlve showing 

Where board has acquired juris¬ 
diction of employer charged with 
violation of statute, claimed lack of 
due process thereafter must be 
shown affirmatively. 

U.S.—National Labor Relations 
Board v. American Potash & Chem¬ 
ical Corp., C.C.A.9. 98 P.2d 488, 
certiorari denied American Po¬ 
tash & Chemical Corporation v. 
National Ltabor Relations Board, 
59 S.Ct 582, 306 U.S. 643, 83 L. 
Bd. 1043. 


Belay 

Delay in enforcement of order of 
National Labor Relations Board oc¬ 
casioned by protracted hearing in¬ 
volving weeks of testimony, hun¬ 
dreds of pages of record, and in¬ 
numerable motions, exceptions, and 
the like, and one appeal, cannot be 
called lack of due process of law. 
U.S.—Berkshire Knitting Mills v. N. 

L. R. B.. C.C.A.3, 139 F.2d 134. 

certiorari denied 64 S.Ct. 1158, 322 

U.S. 747, 88 L.Ed. 1579. 

Pleadings 

(1) A complaint which fairly ap¬ 
prises employer of acts alleged to 
constitute unfair labor practices 
does not violate due process because 
calling on board to exercise Its ju¬ 
risdiction without particularizing 
specific acts as constituting tmfair 
labor practices. 

U.S.—Consumers Power Co. v. N. K 

R. B., C.C.A.6, 113 F.2d 38. 

42) Variance between charge and 
findings held not sufficient to consti¬ 
tute denial of due process of law. 
U.S.—M. H. RitzwoUer Co. v. N. L. 

R. B., C.C.A.7, 114 P.2d 432. 

(3) Allowing an employer only 
one day to prepare its answer to a 
complaint, as amended at commence¬ 
ment of hearing was not a denial of 
due process of law where it did not 
appear that a longer time was re¬ 
quested or that employer was harm¬ 
ed. 

U.S.—M. H, Bitzwoller Co. v, N. L. 

R. B., supra. 

Time of issoaiLoe of complai&t 

The fact that Issuance of com¬ 
plaint against employer was postpon¬ 
ed more than nine months at request 
of union officials or their representa¬ 
tives for various reasons having to 
do with union tactics and strategy 
in connection with strike then be¬ 
ing carried on at employer’s plant 
did not indicate lack of due process 
of law. 

U.S.—Berkshire Employees Ass’n of 

Berkshire Knitting Mills v. N. I* 

R. B., CC.A.3, 121 P,2d 235. 
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that notice'*^*^^ and an opportunity to be heard^^*24 
be given persons and associations whose rights and 
liberties will be affected by the proceedings of such 
a board, as where a contract between a union and 
an employer is sought to be destroyed,^4.26 where 
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the existence of a union is at stake,44-28 qj. 
there is a jurisdictional dispute between two union! 
as to which class of employees has the right to 
perform specified work for an employer.«-30 
demands of due process, however, do not require 


Due process lield uot violated 

(1) Generally. 

U.S.—Opp Cotton Mills v. Adminis¬ 
trator of Wage and Hour Division 
of Department of Labor, 61 S.Ct 
524, 312 U.S. 126, 657, 85 D.Ed. 624 
N". L. R. B. V. Andrew Jergens 
Co., C.A.9, 175 F.2d 130, certiorari 
denied 70 S.Ct. 76, 338 XJ.S. 827, 94 
L.Ed. 503, rehearing denied 70 S. 
Ct. 156, 338 U.S. 882, 94 L.Ed. 541— 
Republic Steel Corp. v. N. L. R. 

B., C.C.A.3, 107 F.2d 472, certio¬ 
rari denied Central Counsel of 
Steel Plants, Northern District, 
Republic Steel Corp. v. N. L. R. 

B. , 60 S.Ct 808, 309 U.S. 684. 84 
L.Ed. 1028, and supplemented, C. 

C. A., Republic Steel Corp. v. N- L. 
R. B., 114 F.2d 820, modified on 
other grounds 61 S.Ct. 77, 311 U.S. 
7, 85 L.Ed. 6—^N. L. R. B. v. Amer¬ 
ican Potash & Chemical Corp., C. 
C.A.9, 98 P.2d 488, certiorari de¬ 
nied American Potash & Chemical 
Corp. V. N. L. R. B., 59 S.Ct 582, 
306 U.S. 643, 83 L.Ed. 1043. 

(2) By National Labor Relations 
Board in denying certification to la¬ 
bor union seeking to be certified as 
collective bargaining representative. 
U.S.—^New Bedford Loomfixers’ Un¬ 
ion (Independent) v. Alpert, D.C. 
Mass., 110 P.Supp. 723. 

(3) By refusal to permit brief in 
reply to brief of board's general 
counsel to be filed after authorized 
time. 

U.S.—^N. L. R. B. V. Eclipse Lumber 
Co., C.A.9, 199 P.2d 684, 36 A.L.R. 
2d 625. 

(4) By inter-oflace communication 
from secretary of board to its coun¬ 
sel relaying a message from general 
counsel of labor union which filed 
charges against employer, express¬ 
ing hope that case could go to sec¬ 
ond circuit court of appeals instead 
of third circuit court of appeals. 
U.S.—Berkshire Employees Ass’n of 

Berkshire Knitting Mills v. N, L. 
R. B., C.C.A.3, 121 F.2d 235. 

(5) Where each instance of com¬ 
plaint by employers against a rule 
of the National Labor Relations 
Board with respect to applications 
for subpoensis contained nothing 
more than petty annoyances caused 
by application and operation of rule, 
employers could not attack rule as 
failing to give them due process 
of law. 

U.S.—N. L. R. B. V. Condenser Corp. 
of America, C.C.A.3, 128 F.2d 67. 

(6) The National Labor Relations 
Board’s assumption of jurisdiction 


’n a particular case does not result 
in an unconstitutional unequal ap¬ 
plication of the law so as to be con- 
+rary to due process, where the board 
has recently asserted jurisdiction 
over other persons engaged in the 
same business activity. 

U.S.—^N. L. R. B. V. Townsend, C.A. 
9, 185 P.2d 378, certiorari denied 
Townsend v. N. L. R. B., 71 S.Ct. 
621, 341 U.S. 909, 95 L.Ed. 1346. 

44.22 U.S.—Hunter v. Atchison, T. 
& S. F- Ry. Co., C.A.I11., 171 F.2d 
594, certiorari denied 69 S.Ct. 1157, 
337 U.S. 916, 93 L.Ed. 1726—N. L. 
R. B. V. Pretty man, C.C.A.6, 117 
F.2d 786—N. L. R. B. v. Sterling 
Elec. Motors, C.C.A.9, 112 F.2d 63, 
set aside on other grounds 114 
F.2d 738. motion denied Ex parte 
N. L. R. B., 61 S.Ct. 67, 311 U.S. 
617, 85 L.Ed. 391, certiorari dis¬ 
missed 61 S.Ct. 69, 311 U.S. 722, 
85 L.Ed. 471. 

Missouri-Kansas-Texas R. Co. v. 
National Railroad Adjustment Bd., 

D.C.I1I,, 128 F.Supp. 331—Allain 

V. National R. Adjustment Bd., 
Third Division, D.C.Ill., 120 F. 
Supp. 453, affirmed, C.A., Allain v. 
Tummon, 212 F.2d 32. 

Participation without ohjectioa 
Where there was a full and com¬ 
plete hearing by labor conciliator 
of department of labor and indus¬ 
tries in determining bargaining 
agent for employees, wherein em¬ 
ployer participated without objec¬ 
tion, absence of notice to employer 
of hearing did not render the hear¬ 
ing invalid as denying due process. 
Minn.—State ex rel. Berland Shoe 
Stores V. Haney, 292 N.W. 748, 208 
Minn. 105. 

ITotice held sufficient 

(1) Generally. 

U-S.—Opp Cotton Mills v. Adminis¬ 
trator of Wage and Hour Division 
of Department of Labor, 61 S.Ct. 
524, 312 U.S. 126, 657, 86 L.Ed. 
624. 

N. L. R. B. V. American Potash 
& Chemical Corp., C.C.A.9, 98 P.2d 
488, certiorari denied American 
Potash & Chemical Corp. v, N. L. 
R. B., 59 S.Ct. 682, 306 U.S. 643, 83 
L.Ed. 1043. 

(2) Notice served by registered 
letter addressed to each individual 
defendant in accordance with statute 
and rules of National Labor Rela¬ 
tions Board. 

U.S.—^N. L. R. B. V. O’Keefe & Mer¬ 
ritt Mfg, Co., C.A.9, 178 F.2d 445. 
Due pirooess denied 
Award to particular group of right 
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01 otner group without notice 
hearing deprived the group exolu^ 

-Templeton v. Atchison, T. ft a 
^-C-Mo., 84 F.Supp. let 
^iroed Brotherhood of Railroad 
Trainmen v. Templeton, C.A l*i 
F.2d 627, certiorari denied 71 s 
Ct 67, 340 U.S. 823, 95 L.Ed. SOs' 
rehearing denied 71 S.Ct 183 
U.S. 885, 96 L.Ed. 643. ' 






-Aiiain V, Tummon. Ga 
I ll., 212 P.2d 32—N. L. R. B v 
Prettyman, C.C.A.6, 117 F.2d ’781 
^N. L. R. B. V. Sterling Elec. Mo¬ 
tors, C.C.A.9. 109 P.2d 194. reheard 
112 P.2d 63, set aside on other 
grounds 114 P.2d 738, motion de¬ 
nied Ex parte N. L. R. B., 61 a 
Ct 67, 311 U.S. 617, 85 L.E<i. 391, 
certiorari dismissed 61 S.Ct 69 31 i 
U.S. 722, 85 L.Ed. 471. 


Missouri-Kansas-Texas R. Co. v. 
National Railroad Adjustment Bd 
D.C.Ill., 128 P.Supp. 331, 


Vacation of order 
Labor board's action in vacating 
order setting aside trial examiner’s 
intermediate report and directing 
that proposed findings be issued, and 
then, without first giving to employ¬ 
er notice and an opportunity to be 
heard, directing that intermediate 
report be reinstated did not deny 
due process of law to the employer, 
where employer had been given a 
full hearing on the earlier occasion. 
U.S.—P. W. Wool worth Co. v, N, L, 
R. B., C.C.A.2, 121 F.2d 658. 


44.26 U.S.—Consolidated Edison Co. 
of New York v. National Labor Re¬ 
lations Board, N.Y., 59 &CX 266, 
305 U.S. 197, 83 L.Ed. 126. 

N. L. R. B. v. Sterling Elec. Mo¬ 
tors, C.C.A.9, 109 F.2d 194, reheard 
112 F.2d 63, set aside on other 
grounds 114 P.2d 738, motion de¬ 
nied Ex parte N. L. R B., 61 S.Ct. 
67, 311 U.S. 617, 85 L.Ed. 391, cer¬ 
tiorari dismissed 61 S.Ct. 69, Sll 
U.S. 722, 85 L.Ed. 471. 


44.28 U.S.—N. L. R. B. V. Sterling 
Elec. Motors, C.aA.9, 112 P.2d 63, 
set aside on other grounds 114 P. 
2d 738, motion denied Ex parte 
N. L. R. B., 61 S.Ct. 67, 311 U.S. 
617, 85 L.Ed. 391, certiorari dis¬ 
missed 61 S.Ct 69, 311 U.& 722, 
85 L.Ed. 471. 


4430 U. S. — Missouri-Kansas-Texas 
R. Co. V. National Railroad Ad¬ 
justment Bd., D.C.I11.. 128 P.Supp. 
331, 
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a hearing at the initial stage, or at any particular 
point, or at more than one point of the prcK:eed- 
iiig.t4.32 It has been held not a violation of due 
process for such administrative agencies to exercise 
discretion in functional and operational matters 
without a hearing,or to determine administra¬ 
tive and preliminary matters to a controversy with¬ 
out a hearing,or to deny a hearing to a labor 
organization which has not filed specified reports 
and information with a specified government official. 
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as required by statute.'*^-^® An employer has no 
such immediate legal interest as to authorize his ap¬ 
pearance, as a matter of right, clothed with all the 
armor of due process in contentious litigation, in a 
representation proceeding by an administrative 
agency to determine the collective bargaining repre¬ 
sentative of the employees.^ 

Where notice and a hearing are required, due 
process requires that the parties have a fair and 
impartial trial or hearing, before an unbiased 


44 ^ XJ.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour Di¬ 
vision of Department of Labor, 61 
act. 524, 312 U.S. 126, 657, 85 L. 
Ed. 624. 

Before Industry conmiittee 
Under Pair Labor Standards Act, 
the proceedings before Administrator 
of Waffe and Hour XUvision satisfy 
requirements of due process without 
further requirement, which the act 
omits, of a hearing on notice before 
the industry committee appointed by 
the administrator. 

U.S.—Opp Cotton Mills v. Adminis¬ 
trator of Wage and Hour Division 
of Department of Labor, supra. 
44.34 D.C.—^White v, Her 20 g, D.C., 
80 F.Supp. 407. 

44.36 D.C.—United Transport Serv¬ 
ice Emp. of America, CIO, ex rel. 
Washington v. National Mediation 
Bd., 179 P.2d 446, 85 U.S.App.D.C. 
352. 

Craft or class determination by board 
D.C-—United Transport Service Emp. 
of America, CIO, ex rel. Washing¬ 
ton V. National Mediation Bd., su¬ 
pra. 

riling nonoommimlst affidavit by of-; 
iicer 

U.S.—American Rubber Products 

Corp. V. N. L. R. B., C.A,7, 214 P. 
2d 47. 

44.38 U.S.—White v. Douds, D.C.N. 
Y., 80 P.Supp. 402. 

44.40 U.S.—American Cable & Radio 
Corp. V. Douds, D.C.N.T., 111 P. 
Supp. 482, 

Participation in heaxing 

(1) Employer is not denied due 
process by denial of permission to 
cross-examine president of labor as¬ 
sociation concerning Communist af¬ 
filiation and by denial of opportunity 
to introduce evidence in support of 
contention that officers of association 
had not complied with non-Commu- 
nist affidavit requirements. 

U.S.—^American Cable & Radio Corp. 
V. Douds, supra. 

(2) Even if employer was improp¬ 
erly denied opportunity in represen¬ 
tation proceeding to present proof of 
Communist record of certain officials 
of union association and of cross-ex¬ 
amining union president for pur¬ 
pose of testing his credibility, board 


committed an error of law rather i 
than a violation of due process. ! 
U.S.—American Cable & Radio Corp, \ 
V. Douds, 111 P.Supp. 482. 

44.42 U.S.—N. L. R. B. v. Phelps, 

C.C.A.5, 136 F.2d 562. 

Consolidatioii 

The fact that separate charges 
against employer and against union 
organizer were consolidated for hear¬ 
ing and that attorney for board 
prosecuted both the case against the 
union organizer and the employer 
did not deprive employer of due proc¬ 
ess of law. 

U.S.—Lane v. N. 1.. R, B., C.A.10, 186 
P.2d 671, certiorari denied Seam- 
prufe, Inc. v. N. tu R. B., 72 S. 
Ct. 26, 342 U.S. 818, 96 L.Ed. 614. 
Absence of cocuisel 
An employer could not claim de¬ 
nial of due process for refusal of 
twenty-four-hour continuance of 
hearing before board on ground that 
employer's attorney had to appear 
in court on another matter with re¬ 
sult that for one hour case against 
employer went on in absence of any 
attorney for employer, where re¬ 
quest for continuance was not made 
until morning of hearing. 

U.S.—N. L. R. B. V. American Pot¬ 
ash & Chemical Corp., C,A.9, 9S P. 
2d 488, certiorari denied American 
Potash A Chemical Corp. v. N. L. 
R. B., 69 S.Ct. 582, 306 U.a 643, 
83 KEd, 1043. 

InooiiVBxiiaaoe to oouASel 

Personal inconvenience to employ¬ 
ers’ counsel caused by the ordering 
of adjournments by examiner in pro¬ 
ceedings under National I*abor Rela¬ 
tions Act did not result in lack of 
due process of law, to employers. 

U.S.—N. L, R B. V. Condenser Corp. 

of America, C.A.S, 128 P.2d 67. 
Change of trial examiners 
A change of trial examiners in 
course of hearings before Labor Re¬ 
lations Board does not constitute de¬ 
nial of due process of law, as board 
alone is charged with responsibility 
of making fact findings and conclu¬ 
sions of law and issuing order. 

N.Y.—^New York State Labor Rela¬ 
tions Board v. Paragon Oil Co., 45 
N.Y.S.2d 152. 

Change of membership of board 
Where two of three members of 
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board were members throughout pro- 
fceedings before board heaxd oral 
argument therein, and signed deci¬ 
sion, constitutional rights of parties 
to due process of law were not vio¬ 
lated because one member of board 
was replaced before final decision, 
i even though new member joined in 
and signed decision after considera¬ 
tion of prior record by full board. 

I N.Y.—New York State Labor Rela¬ 
tions Board v. Paragon Oil Co., su¬ 
pra 

Use of sabozdinates 

The fact that National Labor Re¬ 
lations Board avails Itself of the 
services of subordinates In familiar¬ 
izing itself with the material evi¬ 
dence in arriving at its findings, 
whereon its conclusions are predicat¬ 
ed, does not constitute a want of due 
process of law. 

U.S.—N. Im R. B. V. Baldwin Lroco- 
motive Works, C.CAuS, 128 P.2d 
39. 

Kere error of board in consider¬ 
ing irrelevant and Immaterial Issues, 
permitting introduction of incompe¬ 
tent and irrelevant evidence, over¬ 
ruling and sustaining motions and 
objections, or making insufficient 
findings, does not invalidate order, 
entered thereby after full hearing, 
as denying due process of law. 

U.S.—N. L. R B. V. Hearst. aCA,9, 
102 P.2d 668. 

I>enial of fair trial held aot shown 

(1) Generally. 

U.S.—N. L. R R V. West Tex. Util¬ 
ities Co.. C.A.S. 214 P.2d 732—N. U 
R R V. May Dept. Stores Co., C.C. 
A.8. 154 P.2d 633, certiorari de¬ 
nied 67 S.Ct 72. 329 U.S. 725. 91 
L.Ed. 627—N. L. R B. v. Baldwin 
Locomotive Works, C.C.A.3, 128 F. 
2d 39. 

D.C.—Southern Garment Mfrs. Ass’n 
V, Fleming, 122 P.2d 622, 74 App. 
D.C. 228. 

(2> Because decision was made 
without brief or oral argument and 
submission of intermediate report 
or proposed findings, or because pro¬ 
ceeding was transferred to board 
from trial examiner, who was mem¬ 
ber thereof, where respondents fully 
understood issues and had opportu¬ 
nity to request further hearings and 
submit brief a 
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and nonpartisan trier of the facts,and where 
an order is based on a trial by a biased and partisan 
examiner it will be vacated, even though the record 
shows sufficient evidence to support the order.^^*'^® 
Where, however, the trial examiner’s report and 
findings are merely advisory and may be disregarded 
by the board, due process has been held not violated 
because of his bias, in the absence of a showing of 


16A C.J.S. 

harmful error in the admission or exclusion of 
evidence, or of intimidation of witnesses, or the 
like.44.48 The interested parties must have a fair 
opportunity to present their case; they must have 
an opportunity to cross-examine witnesses and to 
produce evidence and witnesses to refute the charg¬ 
es made,44.50 and the decision of the board must 


V.S.—N. L. H. B. V. Hearst. C.C.A.9, 
102 F.2d 658. 

(3) By averments on information 
and belief that board did not itself 
consider all evidence introduced in 
hearing" before trial examiner and 
did not itself make purported find¬ 
ings of fact set forth in decision and 
that intermediate report did not re¬ 
flect independent judgment of trial 
examiner. 

XJ.S.—Bethlehem Shipbuilding Corp. 
Limited v. NT. L. R. B., C.C.A.1, 114 
F.2d 930, certiorari dismissed 
Bethlehem Shipbuilding Corp. v. 
NT. L. R. B., 61 S.Ct. 448, 312 U.S. 
710, 85 L.Ed. 1141. 

(4) By trial examiner's announced 
determination to request a ruling on 
debatable points from “Washington” 
and carrying such announced deter¬ 
mination into execution. 

U.S.—Consumers Power Co. v. N, L. 

R. B., C.C.A.6, 113 P.2d 38. 

44.44 U.S.—N. L. R. B. v. Phelps, C. 

C.A.5, 136 P,2d 562. 
factors detexmixiatlve of prejudice 
In order to sustain a charge that 
hearing before National Labor Re¬ 
lations Board was conducted in at¬ 
mosphere of bias and prejudice so as 
to render the hearing unfair and re¬ 
sult in denial of due process, some¬ 
thing more must be pointed to than 
an unfavorable or even an unsup¬ 
ported finding and result; it must 
appear that the proceedings were 
characterized by fell expedition or 
determined purpose to reach a prede¬ 
termined end or were attended with 
suppressive and exclusionary rulings 
and actions designed to prevent and 
preventing a fair hearing. 

U.S.—Continental Box Co. v. N. L, R, 
B., C.C.A.6, 113 F.2d 93. 

Comment by trial examiner 

Fact that trial examiner made 
comment which might better have 
been omitted with respect to atti¬ 
tude of employer's witnesses or the 
character of their testimony was not 
enough to show a denial of due 
process of law. 

U.S.—^Donnelly Garment Co. v. N. L, 
R. R. C.C.A.8, 123 F,2d 215, 
Tgirainination of witnesses 

The conduct of trial examiner at 
hearing in cross-examining witness¬ 
es for employer at length, although 
board was represented by able coun¬ 
sel, jufettfied criticism, but where ex¬ 
amination was courteous and was not 


seriously objectionable, the examina¬ 
tion was not so unfair as to consti¬ 
tute denial of due process. 

U.S.—Cupples Co. Mfrs. v. N. L. R. 

B. , C.C.A.8, 106 P.2d 100. 

Bias held shown 

U.S.—N. L. R. B. V. Phelps, C.C.A.5, 
136 F.2d 562. 

Prejudice held not shown 
U.S.—N. L. R. B. V. Botany Worsted 
Mills, C.C.A,3, 133 F.2d 876, cer¬ 
tiorari denied Botany Worsted 
Mills V. N, L. R. B., 63 S.Ct. 1164, 
two cases, 319 U.S. 751, 87 L.Ed. 
1705—^N. L. R. B. V. Gallup Amer¬ 
ican Coal Co., C.C.A.10, 131 P.2d 
665—^Donnelly Garment Co. v. N. 
L. R. B., C.C.A.8, 123 F.2d 215. 
D.C,—^Press Co. v. N. L. R. B., 118 
F.2d 937, 73 App.B.C. 103, certio¬ 
rari denied 61 S.Ct, 1118, 313 U.S. 
595, 85 LEd. 1548. 

44.46 U.S.—N. L. R. B. v. Phelps, C. 

C. A.S, 136 F.2d 562. 

44.48 U.S.—N. L. R. B. V. Botany 
Worsted Mills, C.C.A.3, 133 F.2d 
876, certiorari denied Botany 
Worsted Mills v. N. L. R. B., 63 S. 
Ct. 1162, two cases, 319 U.S. 751, 
87 L.Ed. 1705—N. L. R. B. v. Air 
Associates, C.C.A.2, 121 F.2d 586. 
44.50 U.S.—^Donnelly Garment Co. v. 
N. L. R. B., C.C.A.8, 123 P.2d 215— 
N. L. R. B. V. Prettyman, C.C.A.6, 
117 F.2d 786—N. L. R. B. v. Ster¬ 
ling Elec. Motors, C.C.A.9, 109 F. 
2d 194, reheard 112 P.2d 63, set 
aside on other grounds 114 P.2d 
738, motion denied Ex parte N, L. 

R. B., 61 S.Ct. 67, 311 U.S. 617, 85 
L.Ed. 391, certiorari dismissed 61 

S. Ct. 69, 311 U.S. 722, 85 L.Ed. 
471. 

Cal.—Walker Mining Co. v. Indus¬ 
trial Accident Commission, 96 P. 
2d 188, 35 Cal.App.2d 257. 

Argument 

In proceeding to set aside order of 
National Labor Relations Board, de¬ 
nial of due process could not be urg- i 
ed on basis of alleged failure of the 
board to read trial examiner^s report 
and the exceptions thereto, notwith¬ 
standing petitioner, who argued be¬ 
fore the trial examiner, did not argue 
before the board, where petitioner did 
not and could not, under the circum¬ 
stances, allege that it was denied a 
written argument or that it requested 
any argument. 

U.S.—N. L. R. B. V. Botany Worsted 
Mills, C.C.A.3, 106 P.2d 263. 

1110 


Continuance 

Denial of continuance for absence 
of witnesses from hearing was held 
not to deprive employer of due proc¬ 
ess of law in absence of reason for 
failure of witnesses to appear or 
offer of medical testimony to sup- 
port theory that health of witnesses 
would be impaired by attendance on 
the hearing. 

U.S.—N. L. R. B. V. Algoma Plywood 
& Veneer Co., C.C.A.?, 121 F.2d 602. 
Denial of adjournment requested 
by respondent corporations on 
ground of illness of secretary of one 
of them, was held not to deny them 
due process of law as arbitrarily de¬ 
priving them of opportunity to pre¬ 
sent defense. 

N.Y.—New York State Labor Rela¬ 
tions Board v. Paragon Oil Co,. 45 
N.Y.S.2d 152. 

Subpoenas 

Where board, on employer's re¬ 
quest for subpoenas, required state¬ 
ment of reason for request, evidence 
to^ be established, and positions of 
witnesses, and employer complied, 
except that, on request for subpoenas 
under compliance, employer held out 
name of certain witness so as to 
complain that it was deprived of her 
testimony, employer was not preju¬ 
diced or denied due process. 

U.S.—North Whittier Heights Citrus 
Ass’n V. N. L. R. B., aC.A.9, 109 
F.2d 76, certiorari denied 60 S.Ct. 
1075, 310 U.S. 632, 84 L.Ed. 1402, 
rehearing denied 61 S.Ct 54, 311 
U.S. 724, 86 L.Ed. 472. 

Befusal to receive evidence 

A refusal by an administrative 
agency to receive and consider com¬ 
petent and material evidence offered 
by a party to a proceeding before it 
amounts to a denial of due process 
of law. 

U.S.—^Donnelly Garment Co. v. N. L 

R. B., aC.A.8, 123 F.2d 216- 

Irrelevaut testimony 

(1) Even though trial examiner 
let In irrelevant testimony offered by 
board, and confined employer to proof 
relating to case, the result, although 
bad trial practice, was not lack of 
due process of law in the ultimate 
decree if banked by substantial evi¬ 
dence. 

U.S.—Berkshire Knitting Mills v. N. 
L. R. B.. aC.A.3. 139 F.2d 134, cer¬ 
tiorari denied 64 S.Ct. 1158, 322 U. 

S. 747, 88 L.EcL 1579. 
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he governed by, and based on, the evidence produced 
at the hcaring.^^-S^ 

The failure to provide for court review by ap¬ 
pellate courts of a decision by an administrative 
hoard or agency with respect to the appropriate 
representative of employees for collective bargain¬ 
ing is not a denial of due process of On 

the other hand, due process of law has been held to 
require opportunity for judicial review of adminis¬ 
trative orders establishing maximum hours of em¬ 
ployment to determine whether they are within rea¬ 
sonable limits of administrative discretion or are 
confiscatory and arbitrary in their application.'^^-®® 

Wliere a jurisdictional dispute between groups of 
employees is submitted to a special board, under 
agreement between the employer and the unions, 
in such a manner as to constitute an arbitration at 
common law and not under statute, even though one 
group of employees were not parties to the agree¬ 
ment and were not given notice of the arbitration 
proceeding or an opportunity to participate therein, 
the proceeding has been held not invalid as in viola¬ 


tion of due process of 
§ 685. - PubHc Work 

In general, constitutional guaranties of due process 
are not violated by statutes or regtiiations prescribing 
hours or wages for employees on public works. There is 
some authority to the contrary, however, and penal stat¬ 
utes of this nature may be Invalid for uncertainty. 

The constitutional guaranties of due process of 
law are not violated by statutes or regulations pre¬ 
scribed by the states'*® or by municipal corpora¬ 
tions'*® limiting the hours of labor on public work, 
either in the case of persons directly employed by 
the state or municipality,^^ or in that of persons 
employed by independent contractors.'*® Neither 
do they prohibit the passage by congress of regu¬ 
lations limiting the hours of labor on public works 
in the District of Columbia.'*® Likewise, the leg¬ 
islature may stipulate the terms or periods of em¬ 
ployment of state or municipal employees without 
a denial of due process of law.®® However, a stat¬ 
ute limiting the hours of labor on public works may 
be void as a penal statute because of the indefinite- 


(2) Trial examiner’s refusal to re- i 
< 3 uire production of certain written! 
statements said to be in possession i 
of the National Labor Relations 
Board and denial of employer's offer i 
of proof in such connection was not 
a denial of due process of law, where! 
employer was given full opportunity 
to make its defense and the evidence 
in question did not appear to be ger¬ 
mane to the matter under inquiry. 

U.S.—N, Li. R. B. V. Bank of America 
Nat. Trust & Savings Ass'n, C.C.A. 
S, 130 F.2d 624, certiorari denied 
Bank of America Nat. Trust & 
Sav. Ass’n v. N. L. R. B., 63 S.Ct, 
992, S18 U.S. 791, 87 L.Ed. 1157, 
and 63 S.Ct. 992, 318 TT.S. 792, 87 
L.Ed. 1157, rehearing denied 63 
S.Ct 1171, 319 U.S. 782, 87 L,Ed, 
1726. 

Bafreahment of witness* memoir 

Where National Labor Relations 
Board’s witnesses used records and 
pleadings in connection with prior 
withdrawn charges to refresh their 
recollection before hearing, trial ex¬ 
aminer’s refusal to require produc¬ 
tion of records and pleadings for 
employer’s use in cross-examination 
was not erroneous and did not deny 
due process. 

U.S.—N. L. R. B. V. Phillips Gas & 
Oil Co., C.aA.S, 141 P.2d 304. 

XadTurtry oommittee 

An order of Administrator of 
IVage and Hour Division prescribing 
a minimum wage for textile indus¬ 
try Was not invalid as a d^ial of 
due process because administrator 
permitted industry committee to ap¬ 
pear before administrator by coun¬ 


sel and to offer evidence in support 
of committee’s recommendations, or 
because administrator permitted 
members of staff of W’'age and Hour 
Division to give testimony. 

U.S.—Opp Cotton Mills v. Adminis¬ 
trator of Wage and Hour Division 
of Department of Labor, 61 S.Ct. 
524, 312 U.S. 126, 657, 85 L.Ed. 624. 

44.52 U.S.—N. L. R. B, V. Pretty- 
man, C.C.A.6. 1X7 F.2d 786. 

Utah.—McGrew v. Industrial Com¬ 
mission, 85 P.2d 608, 96 Utah 203. 

44.54 By appellata oonrts 

U.S.—American Federation of Labor 
V. N. K R, B., App.D.C, 60 S.Ct. 
300, 308 U.S. 401, 84 L.Ed. 347. 
PlxLal except for ixLoney award 

Railway Labor Act provision that 
awards of National Railroad Ad¬ 
justment Board shall be final and 
binding upon both parties to dis¬ 
pute, except in so far as they shall 
contain a money award, is not un¬ 
constitutional as denying employee 
due process, since employee has the 
right of judicial review of board’s 
action. 

U.S.—Parker v. Illinois Cent. Ry. Co., 
D,C.I11.. 108 F.Supp. 186. 

44b56 OkL—^Associated Industries of 
Okla V. Industrial Welfare Com¬ 
mission, 90 P.2d 899, 185 Okl. 177, 

44.58 U.S.—^Dwellingham v. Thomp¬ 
son, D.C.Mo., 91 P.Supp. 787, af¬ 
firmed, C.A., Rolfes V. Dwelling- 
ham, 198 P.2d 591. 

45. Wyo.—State v. A. H. Read Co., 
240 P. 208, 33 Wyo, 387, 

112 C.J, P 1283 note 28. 

nil 


“The right of the state to limit 
the hours of labor on public works 
for itself or its political subdivisions 
has long been settled law.’’ 

Aria.—State v. Jay J. Garfield Bldg. 
Co., 3 P.2d 953, 984. 39 Ariz. 45. 
followed in State v. Perry, 3 P.2d 
987, 39 Ariz. 55. 

46. Minn.—City of St. Paul v. Field¬ 
ing & Shepley, 194 N.W. 18, 155 
Minn. 471. 

Wash.—In re Broad, 78 P. 1064, 36 
Wash. 449, 10 L.ILA. 1011, 2 Ann. 
Ca& 313, 

47. Or.—Ex parte Steiner, 137 P. 204, 
68 Or, 218. 

S.C.—Gasque. Inc. v. Nates, 3 S.E.2d 
36, 191 S.C. 271. 

Wbi^dag hours of ftresaNt 
Ark.—Nalley v. 'Throckmorton, 206 
S.W,2d 455, 212 Ark. 525. 

48. U.S,—Atkin v. Kansas. 24 S.Ct. 
124, 191 U.S. 207, 4S L-Ed, 14S, 

12 C.J. p 1283 notes 28. 29. 

49. U.S.—Ellis v. U. S., Mass.. 2T 
S.Ct 600, 206 U.S. 246, 61 L.Ed. 
1047, 11 Ann.Cas. 689. 

50. Tenn.—City of Nashville v. Mar¬ 
tin, 3 S.W.2d 164, 156 Tena. 443. 

Preferential oontraots 

Municipalities, public boards and 
commissions are without legal au¬ 
thority to enter into contracts with, 
or grant preferential rights to, mem¬ 
bers of associations or organizations 
of employees. 

Ohio.—City of Cleveland v. Division 
268 of Amalgamated Ass'n of St 
Elec. Ry. Motor Coach Emp. of 
Americai 15 Ohio Supp. 7$^ 
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ness and uncertainty of its penal provisions.®^ It 
has been held that an employee who voluntarily 
entered into a contract with a state agency to work 
longer hours than the legal day's work provided 
by constitutional and statutory provisions may not 
enjoin the members of the state agency from re¬ 
quiring him to work the hours provided in the con¬ 
tract.® i-® 

While a statute providing a minimum wage for all 
persons employed on the public works of a state, 
its counties, cities, and towns, has been held un¬ 
constitutional as depriving the taxpayers of their 
property without due process of law,®2 the prevail¬ 
ing rule has been said to be that the state and 
its political subdivisions may establish a minimum 
rate of wages for laborers on public works.®^ So 
a statute, requiring that employees on public works 
shall be paid the rate of wages prevailing in the 
same occupation in the locality where such public 
work is performed, has been upheld,®^ although 
similar statutes containing a provision for punish¬ 
ment in the event of a violation thereof have been 
declared unconstitutional because of their uncer¬ 
tainty.®® A statute authorizing the state comp¬ 
troller to deduct from the amount due a contractor 
or subcontractor on a contract for a public improve¬ 
ment the sum or sums admitted to be owing by 
him on account of labor performed on such im¬ 


provement is valid as to future contracts,®® but so 
far as it is intended to have retroactive application 
it is in violation of due process of law require¬ 
ments.®®-® Also, a statute prohibiting the employ¬ 
ment in construction of public work of mechanics 
who are not qualified voters does not deprive con¬ 
tractors for such work of property without due 
process.®*^ 

§ 686. -Employment of Aliens and Non¬ 

residents 

It is not a violation of constitutional guaranties of 
due process of law for a state to forbid the empfoyment 
of aliens on public works or to require that preference 
in public employment be given to its own citizens, but 
it is a denial of due process of law for a state to forbid 
or limit the private employment of aliens. 

It is not a violation of constitutional guaranties of 
due process of law for a state to forbid the em¬ 
ployment of aliens on public work,®® or to require 
that preference in public employment be given 
its own citizens over those of other states,®^ or to 
prohibit an alien from holding any office in a labor 
union or acting as a labor organizer.®®*® It may 
not, however, forbid the employment of aliens by 
private persons or corporations on other than public 
work,®® nor may it limit the percentage of aliens 
who may be employed by such employers.®^ 


51. *Wyo,—State v. A. H. Read Co., 
240 P. 208, 33 Wyo. 387. 

51.5 OkL—Stephens v. Borgrman, 
210 P.2d 176, 202 Okl. 41. 

52- Ind.—Street v. Varney Electri¬ 
cal Supply Go., 66 N.E, 895, 160 
Ind. 338, 98 Am.S.R. 325, 61 L.R.A. 
154. 

39 C.J. p 225 note 50. 

53. Ariz.—State v. Jay J. Garfield 
Bld&. Co., 3 P.2d 983, 984. 39 Ariz. 
45, followed in State v. Perry, 3 P. 
2d 987, 39 Ariz. 65. 

Wash.—^MaJette v. Spokane, 137 P. 
496, 77 Wash. 205, 51 L,R.A..N.S., 
686, Ann.Cas.l915r) 225. 

Double pay for overtime 

Statute requiring* cities to pay la¬ 
borers double pay for overtime is 
not unconstitutional as impairing lib¬ 
erty to contract. 

Or.—Pederson v. City of Portland, 24 
P.2d 1031, 144 Or, 437. 

Q-raut from federal goveziuneut 

Where city, in construction con¬ 
tract made certain requirements as 
to minimum wages and hours, as re¬ 
sult of which it would receive by 
grant from national government a 
sum greatly in excess of amount by 
which bids could possibly have been 
increased owing to the minimum 
wage provisions in the specifications, 


taxpayers were not deprived of their 
property without “due process of 
law” for the purpose of making a 
municipal gift to the workmen in¬ 
volved. 

Mo.—^Arkansas-Missouri Power Corp. 
V, City of Kennett, 156 S.W.2d 913, 
348 Mo. 1108. 

54. N.T.—Campbell v. City of New 
York, 155 N.E. 628, 244 N.Y. 317, 
50 AL.R. 1473—^Morse v. Delaney, 
155 N.E. 628, 244 N.Y. 317, 60 A.L. 
R. 1473. 

Earlier role 

Prior to the state constitutional 
amendment authorizing the legrisla- 
ture to pass an act fixing the wages 
of all persons employed by the state 
or a subdivision thereof, or by con- 
tractorp or subcontractors perform¬ 
ing public work, it was held that 
the legislature could not compel con¬ 
tractors for public work to pay not 
less than the prevailing rate of wag¬ 
es in the locality of the work. 
N.Y.—People v. Coler, 69 N.E. 716, 
166 N.Y. 1, 82 Am.S.R 605, 52 L.R. 
A. 814. 

55. U.S.—Connally v. General Const. 
Co.. Okl., 46 S.Ct. 126, 269 U.S. 385, 
70 L.Ed. 322. 

Mass.—Commonwealth v. Daniel 
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O’Connell's Sons, 183 N.E. 839, 281 
Mass. 402. 

56. N.Y.—Devitt v. Haglin Co., 289 
N.Y.S. 626, 248 App.Div. 298, af¬ 
firmed Devitt V. Schottin, 8 N.E.2d 
481, 274 N.Y. 188, 112 A.L.R 809. 

58.5 N.Y.—Carder Realty Corp. v. 
State, 23 N.Y,S.2d 395. 260 App. 
Div. 459, affirmed 35 N.E.2d 194, 
285 N.Y. 803, motion denied 35 N. 
E.2d 941, 286 N.Y. 604. 

57. La.—State v. Caldwell. 129 So. 
368, 170 La. 851, appeal dismissed 
Caldwell v. State of Louisiana 51 
S.Ct. 40, 282 U.S. 801, 75 UEd, 720, 

5& U.S.—Crane v. New York, N.Y., 
36 S.Ct. 85, 239 U.S. 195, 60 L.Ed. 
218—Heim v. McCall, N.Y., 36 S.Ct 
78, 239 U.S. 175, 60 L.Ed. 206. 

2 C.J. p 1046 note 35 [c]. 

59. U.S.—^Heim v. McCall, supra. 
Mass.—Lee v. Lynn, 111 N.E. 700, 

223 Mass. 109. 

59.5 Tex.—^American Federation of 
Labor v. Mann, Civ.App., 188 S.W. 
2d 276. 

60. Idaho.—^In re Case, 116 P. 1037. 
20 Idaho 128. 

61. U.S.—Raich v. Truax, D.CLArix, 
219 F. 273, aflarmed 36 S.Ct 7, 239 
U.S. 33, 60 L.Ed. 131, L.RJL1916D 
545, Ann.Cas,1917B 283. 
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§ 687 , -Discharge of Employees 

Various adjudications have been made with respect 
to the constitutionality of statutes regulating the dis¬ 
charge of employees, including those with respect to the 
right to discharge employees for membership or nonmem¬ 
bership in a labor union. 

The guaranty of due process of law in the federal 
Constitution will not protect against the wrongful 
or illegal discharge of an employee by an individ¬ 
ual.®^*®^ The states may not forbid employers to 
discharge an employee on information as to his 
conduct without giving him an opportunity to make 
a statement in the presence of the informants.®- 
While statutes requiring employers, on the discharge 
of an employee, to give him a written statement of 
the reasons for his discharge, have been declared 
unconstitutional in some instances,®^ the prevailing 
rule, as stated by the supreme court of the United 
States, is that such statutes do not violate the due 
process guaranty of the Fourteenth Amendment®^ 
A statute which prohibits the discharge of certain 
employees, except for cause and after a hearing, 
but which excludes other employees from its oper¬ 
ation, does not violate constitutional guaranties of 
due process.®® 

For membership or nonmembership in union. In 
a number of early cases it was held that the states 
could not, without violation of the guaranty of 
due process, forbid employers to discharge em¬ 


ployees because of their membership in a trade 
union,®® or exact from them, as a condition of em¬ 
ployment, a pledge that they would not become 
a member of a union during the term of such em¬ 
ployment;®^ and an act of congress of this char¬ 
acter applying to interstate carriers was also de¬ 
clared void.®^ Subsequent decisions, however, 
have sapped such cases of their authority.®®-® The 
provisions of the National Labor Relations Act, 29 
U.S.C.A. §§ 158, 160(c), prohibiting employers from 
discouraging employees from becoming members of 
labor unions by discrimination with regard to hire, 
tenure, or condition of employment, and authorizing 
the reinstatement, with or without back pay, of un¬ 
fairly discharged employees, have been held not to 
violate the due process clause of the Fifth Amend¬ 
ment.®® Also, an order of the national labor rela¬ 
tions board, that an employer reinstate employees 
discharged because of union membership activities 
and discharge those hired in their place, is not a 
denial of due process.*^® It has been held, how¬ 
ever, that an order of reinstatement with back pav 
may be in violation of due process with respect to 
the amount, and that an aw^ard for a longer period 
of time than was reasonably necessary to dispose of 
the litigation is invalid.'^®*® The discharge of em¬ 
ployees on their expulsion from a union does not 
violate constitutional guaranties of due processji 


61.50 U.S.—Lundbergr v. Chicago 
Great Western Ry. Co., D.C.Mo., 76 
F.Supp. 61’. 

62. Maas.—In re Opinion of the Jus¬ 
tices, 108 N.R 807, 220 Mass. 627, 
L,.R.A.1917B 1119. 

63. Ga.—Wallace v. Georgia, etc,, R. 
Co„ 22 S.E. 679, 94 Ga, 722. 

12 C.J. p 1284 note 42. 

64. XJ.S.—Prudential Ins, Co. of 
America v. Cheek, Mo., 42 S.Ct 516, 
259 U.S. 630, 66 L».Ed. 1044, 27 A. 
L.R. 27. 

Okl.—Dickinson v. Perry, 181 P. 504, 
75 Okl, 25. 

12 C.J. p 1284 note 41. 

65. Statute excepting lalsorers from 
provisions prohibiting discharge 
without charges filed or hearing held 
not invalid, as contravening due 
process of law. 

Ill.—People V. City of Chicago, 168 
N.E. 904, 337 Ill. 100. 

66. Kan,—Coffeyville Vitrified Brick, 
etc., Go. v. Perry, 76 P. 848, 69 
Kan. 297, 66 D,R.A. 185, 1 Ann.Cas. 
936. 

Mo.—State v, Julow, 31 S.W. 781, 129 
Mo. 163, 50 Am.S.R. 443, 29 L.R.A. 
257. 

Ohio.—Jajckson v. Berger, 130 N.E. 
732, 92 Ohio St. 130. 


67. U.S.—Hitchman Coal & Coke Co. 
V. Mitchell, W.Va., 38 S.Ct 65, 245 
U.S. 229, 62 UEd. 260. L..R.A.1918C 
497, Ann.Cas.l918B 461, mandate 
stayed 38 S.Ct 190, 245 U.S. 229, 62 
U.Ed, 260. L.R.jV.191Sr 497. 

Montgomery v. Pacific Electric 
Ry. Co., C.C.A.Cal.. 293 F. 6S0. cer¬ 
tiorari denied 44 S.Ct 334, 264 U.S. 
586. 68 UEd 862. 

Colo,—People v. Western Union 

Telegraph Co., 198 P. 146, 70 Colo. 
96, 15 A,Lt.R. 326. 

Hass.—In re Opinion of the Justices, 
176 N.E. 649, 275 Mass. 580—In re 
Opinion of the Justices, 171 N.E. 
234. 271 Mass. 398, 68 A.UR 1265. 
N.H.—In re Opinion of the Justices, 
166 A. 640, 86 N.H. 597. 

12 CJ. p 1284 note 44—39 C.J. p 68 
note 16, 

ea U.S.—Adair v. U, S., Ky., 28 S. 
Ct 277, 208 U.S. 161, 52 KEd. 436. 
13 Ann-Cas. 764. 

68.5 U.S.—Phelps Dodge Corp. v. 
National Labor Relations Board, 
61 S,Ct 845, 313 U.S. 177, 85 UEd. 
1271, 133 A.L.R. 1217. 

69. U.S.—National Labor Relations 
Board v. Waumbec Mills, C.C.A., 
114 P.2d 226—^National L*abor Re¬ 
lations Board v. Tidewater Express 
Lines. C.C.A., 90 F.2d 301—Agwi- 
llnes, Inc., v. National Labor Re¬ 
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lations Board. C.C.A.. 87 F.2d 146— 
National L»abor Relations Board v. 
IVashington, Virginia 6b Maryland 
Coach Co,. C.C.A., 85 F.2d 980, af¬ 
firmed IVashington, Virginia & 
Maryland Coach Corporation v. Na¬ 
tional Labor Relations Board, 57 
S.Ct 648. 301 U.S. 142, 81 L.Ed. 965 
—National Labor Relations Board 
V, Associated Press, C.C.A-. 85 F. 
2d 56, affirmed Associated Press v. 
National Labor Relations Board. 
57 act. 650. 301 U.a 103, 81 LEd. 
953. 

Bemis Bro. Bag Co. v. Feidelson, 
D.CTenn., 13 F.Supp. 153. 

TO. U.S.—Black Diamond S. a Cor¬ 
poration v. National Labor Rela¬ 
tions Board, C.C.A., 94 P.2d 875. 
certiorari denied 58 S.Ct. 1044, 304 

U. S, 579. 82 REd. 1542. 

70.5 Pa,—Metropolitan Life Ins, Co. 

V. Insurance Guild Local No. 22, 
49 PaJIlst, & Co. 75. 

7L Bus fllsnharge of 

drivers on expulsion from union with 
which bus company had contract to 
hire members held not violative of 
state constitutional bill of rights or 
of federal constitution. 

N.J.—Hudson Bus Transp. Drivers’ 

I Ass’n V, Mill Bus Co., 191 A. 763. 

I 121 N.J.Eq, 582. 
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Political affiliations, A statute which prohibits 
discrimination against an employee because of his 
political affiliation is not a violation of due process 
of law as applied to an employer who discharged an 
employee because of his affiliation with a certain 
political party.7i*5 

g 538. - Blacklisting 

Constitutional guaranties of due process of faw are 
not violated by a Judicial decision or statute forbidding 
the blacklisting of employees. 

Constitutional guaranties of due process of law 
are not violated by a judicial decision^^ or a stat¬ 
ute'^ 3 which forbids employers to blacklist their 
former employees, or to seek to prevent their ob¬ 
taining employment elsewhere. 

§ 689(1). -Wages 

The right to contract as to wages to be received or 
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paid is protected by the guaranties of due process. Syd, 
right is not absolute in the individual, however, but is 
subject to reasonable regulation in the interest of public 
welfare, and generally legislation which fixes or author¬ 
izes a minimum wage is not in violation of due process 
of law requirements. 

The right of employers and employees to contract 
with respect to wages and salaries to be received 
or paid is a part of the liberty of the individual/* 
as well as a property right, protected by consti¬ 
tutional guaranties of due process of law. The 
right thus protected is not absolute in the individ¬ 
ual, however, but is subject to reasonable regula¬ 
tion in the interest of the public welfare,76 and 
to the exercise by congress of its power over in¬ 
terstate commerce.77 

Legislation is now considered not in violation of 
due process of law requirements which fixes, or 
authorizes, a minimum wage, 77.5 with a prescribed 


71.5 U.S.—Santiago v. People of 
Puerto Rico, C.C.A.Puerto Rico, 154 
P.2d 811. 

72. U.S.—^Prudential Ins. Co. of 
Aunerica v. Cheek, Mo., 42 S.Ct. 
516, 269 U.S. 530, 66 L.Ed. 1044, 27 
A.L.R. 27. 

Minn.—Games v. St. Paul Union 
Stockyards Co., 206 N.W. 396, 164 
Minn. 457. 

73. Minn.—State v. Justus, 88 N.W. 
759, 85 Minn. 279, 89 Am.S.R. 550, 
56 Lt.R.A. 757. 

Or.—Johnson v. Oregon Stevedoring 
Co., 270 P. 772, 128 Or. 121. 

74. U.S.—Morehead v. People of 
State of New York ex rel. Tipaldo, 
N.Y., 56 S.Ct. 918, 298 U.S. 587, SO 
L.Ed. 1347, 103 A.L.R. 1446, rehear¬ 
ing denied 57 S.Ct 4, 299 U-S, 619, 
81 L.Ed. 456. 

Cal.—^Ex parte Moffett, 64 P.2d 1190, 
19 Cal.App.2d 7. 

Del.— Corpus Juris Secundum dted 
in Morford v. Bellanca Aircraft 
Corp., 67 A.2d 542, 546, 6 Terry 129. 

N.C.—^Morris v. Holshouser, 17 S.E. 
2d 115, 220 N.C. 293, 137 A.L.R, 
733. 

Tex.— Corpus Juris Secundum cited 
in Mitchell v. Texas Housing Co., 
Civ.App., 265 S.W.2d 157, 162, re¬ 
fused no reversible error. 

Liberty to contract generally see su¬ 
pra § 575. 

75- Cal.—^Ex parte Moffett, 64 P.2d 
1190, 19 Cal.App. 207. 

Del.— Corpus Juris Secundum cited 
in Morford v. Bellanca Aircraft 
Corp., 67 A.2d 642, 546, 6 Terry 
129. 

Md.—Wight V. Baltimore & O, R. Co., 
125 A. 881, 146 Md. 66, 37 A.L.R. 
864. 

N.C^Morris v. Holshouser, 17 S.E.2d 
115, 220 N.C. 293, 137 A.L.R. 733. 


Tex.— Corpus Juris Secundum cited 

in Mitchell v. Texas Housing Co., 
Civ.App., 265 S.W.2d 157, 162, re¬ 
fused no reversible error. 

76. U.S.—West Coast Hotel Co. v. 
Parrish, Wash., 57 S.Ct 578, 300 

U. S. 379, 81 L.Ed. 703, 108 A.L.R. 
1330. 

Cal.—California Drive-In Restaurant 
Ass^n V. Clark, 140 P.2d 657, 22 
Cal.2d 287, 147 A.L.R. 1028. 

Ex parte Moffett, 64 P.2d 1190, 
19 OaLApp. 207. 

Del.— Corpus Juris Secundum cited 
in Morford v. Bellanca Aircraft 
Corp., 67 A.2d 542, 546, 6 Terry 129. 
Mass.—In re Opinion of Justices, 166 
N.E. 401, 267 Mass. 607, 63 A.L.R. 
838. 

N.C.—Morris v. Holshouser, 17 S.E.2d 
115, 220 N.C. 293, 137 A.L.R. 733. 
Ohio.—^Baltimore & O. S. W. R. Co. 

V. Bailey, 124 N.E. 195, 99 Ohio St 
312, error dismissed 40 S.Ct 118, 
251 U.S. 564, 64 L.Ed. 416. 

Tex.— Corpus Juris Secundum cited 
in Mitchell v. Texas Housing Co., 
Civ.App., 265 S.W.2d 157, 162, re¬ 
fused no reversible error. 

Police power as affected by guaranty 
of due process see supra § 569. 
Miners 

(1) Statutes intended for the pro¬ 
tection of miners and regulating the 
basis of their compensation for labor 
performed have been declared void in 
some Jurisdictions as an infringe¬ 
ment on the right to contract, con¬ 
trary to due process clauses of state 
constitutions. 

Colo.—^In re House BUI No. 203, 39 
P. 431, 21 Colo. 27. 

Ill.—Frorer v. People, 32 N.E. 366, 
142 Ill. 387—^Ramsey v. People, 32 
N.E. 364, 142 Ill. 380, 17 L.R.A. 853. 
39 C.J. p 237 note 23. 

(2) However, it is now well set- 
1 tied that a statute of this character 
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does not constitute an interference 
with the freedom of contract under 
the due process clauses. 

W.Va.—State v. Peel Splint Coal Co., 
15 S.E. 1000,'36 W.Va. 802, 17 LR 
A. 385. 

39 C.J. p 237 note 24. 

77. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour Di- 
’ vision of Department of Labor, 61 
S.Ct. 524, 312 U.S. 126, 657, 85 L 
Ed. 624—U. S. V. Darby, Ga, 61 
S.Ct. 451, 312 US. 100, 657, 85 LEd 
609, 132 A.L.R. 1430. 

Frohibitiug wage deductions for ua- 
iou dues 

(1) An act of congress making it 
unlawful for a carrier to deduct dues 
payable to labor organizations from 
the wages of its employees does not 
deprive the carrier of liberty or 
property without due process of law, 
notwithstanding the existence of a 
contract calling for such deductions, 
since, in the exercise of its i>ower 
over interstate commerce, congress 
may prohibit whatever may operate 
to interfere with, influence, or coerce 
employees in choosing their repre¬ 
sentatives for collective bargaining. 
U.S.—^Association of Hock Island Me¬ 
chanical and Power Plant Em¬ 
ployees V. Lowden, D.C.Kan,, 15 F. 
Supp. 176, affirmed, C.CA-, Broth¬ 
erhood of Railroad Shop Crafts of 
America, Rock Island System. 
Grand Lodge No. 3 v. Lowden, 86 
F.2d 458, 108 A-L.R. 1128, certio¬ 
rari denied Brotherhood of Rail¬ 
road Shop Crafts of America v. 
Lowden, 67 S.Ct. 435, 300 U.a 651, 
81 L.Ed. 868. 

(2) Statutes authorizing collective 
bargaining as affected by due process 
guaranties see supra § 684. 

77.5 U.S.—Lincoln Federal Labor 
Union No. 19129, A. F. of L. v. 
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increase for overtime pay ;77.10 and such legislation 
is not objectionable because it applies alike to both 
men and women,or because it excludes certain 
classes of employees from its applicationj^--*^ or is 
restricted in its application to less than the entire 
Furthermore, a provision for the manda¬ 
tory payment of liquidated damages to employees 
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for the failure of the employer to pay the minimum 
wages required by statute is not in violation of due 
process of lawJ^*30 In various instances statutes, 
and regulations issued thereunder, have been sus¬ 
tained which fix, or authorize the fixing of, mini¬ 
mum wages for women minors,'^ or for em¬ 
ployees of interstate carriersJ^ Also, statutes which 


Northwestern Iron & Metal Co.. 
Neb. & N. C. 69 S.Ct. 251, 260, 335 

U. S. 525, 538, 93 L.Ed. 212. 222. 
6 A.L.R.2d 473—tr. S. v. Darby, 
Gfiu, 61 act. 451, 312 U.S. 100, 657, 
85 UEd, 609, 132 A.L.H. 1430. 

Cal.—Bautista v. Jones, 155 P.2d 343, 
25 Cal.2d 746—California Drive-In 
Restaurant Ass^n v, Clark, 140 P.2d 
657, 22 Cal,2d 287, 147 A.L,R. 1028. 
N.T.—N. H. Lyons & Co. v. Corsi, 116 
N.T.S.2d 520. 203 Misc. 160. 

Okl.—Associated Industries of Okl. 

V. Industrial Welfare Commission, 
90 P.2d 899, 185 Okl. 177. 

Pa.—Petition of Fisher, 51 Dauph. 
Co. 284, affirmed In re Fisher, 23 
A.2d 878, 344 Pa. 96. 

XUemeiits considered ia. fixing wage 
Statute which provides that in fix¬ 
ing fair minimum wage consideration 
shall be given to all relevant circum¬ 
stances affecting value of services 
rendered, Including hours and con¬ 
ditions of employment affecting 
health, safety and general well-being 
of workers, what such services are 
reasonably worth, and what is paid 
by other employers for services of 
like or comparable nature, subject to 
certain specified exceptions, does not 
deny due process. 

Conn.—^West v. Egan, 115 A.2d 322, 
142 Conn. 437. 

Mandatory penalty 

The mandatory exaction of liqui¬ 
dated damages for violation of wage 
and hour provisions of Fair Labor 
Standards Act is not violative of due 
process of law, 

U.S.—Overnight Motor Transp, Co. v. 
Missel. Md., 62 S.Ct 1216, 316 U. 
S. 572, 86 L.Ed. 1682. 

Pair l^lKxr Standards Act 
U.S.—Sun Pub. Co. v. Walling, C.C. 
A.Tenn„ 140 P.2d 445, certiorari 
denied 64 S.Ct 946. 322 U.S. 728, 
88 UEd. 1564. 

Sunshine Mining Co. v. Carver, 
D.C,Idaho, 41 F.Supp. 60—^U. S. v. 
Walters Lumber Co.. D.C.Pla«, 32 P. 
Supp. 65. 

N.T.—Mabee v. White Plains Pub. 
Co., 41 N.T.S.2d 634, ISO Misc. 8, 
reversed on other grounds 45 N.T. 
S.2d 479, 267 App.Dlv. 284, affirmed 
58 N.E,2d 520, 293 N.Y. 781, motion 
denied 60 N.E.2d 848, 294 N.Y. 
761, reversed on 6ther grounds 66 
S.Ct. SlI, 327 U.S. 178, 90 KEd. 607, 
conformed to 68 N.Y.S.2d 906, 271 
App.Div. 1026. 

7T.10 U.S.—U. S, V. Darby. Ga.. 61 


act 451, 312 U.S. too. 657, 
L.Ed, 609, 132 A.L.R. 1430. 

77.1S U.S.—U. S. V. Darby, supra. 
N.Y.—N. H. Lyons & Co. v. Corsi, 
116 N.Y.S.2d 520, 203 Misc. 160. 
77.20 U.S.—Oklahoma Press Pub. 
Co. V. Walling, N.J. & Okl., 66 S.Ct 
494, 327 U.S, 1S6, 96 L.Ed. 614, 
166 A.L.R. 531. 

Particular employees 

The Pair Labor Standards Act is 
not based on invalid classification 
because of exclusion, among others, 
of seamen, farm workers, and em¬ 
ployees of small weekly or semi¬ 
weekly newspapers. 

U.S.—Oklahoma Press Pub. Co. v, 
Walling, supra. 

77J25 U.S.—Mabee v. White Plains 
Pub. Co., N.Y„ 66 S.Ct 511, 327 
U.S. 178. 96 UEd. 607. 

Fleming v. Lowell Sun Co., D.C. 
Mass., 36 F-Supp. 320, vacated on 
other grounds, C.C.A., Lowell Sun 
Co. V. Fleming, 120 F.2d 213, af¬ 
firmed Holland v. Lowell Sun Co., 
62 S.Ct 793, 315 U.S. 784, 86 L.Ed. 
1190. 

77.30 U.S.—Phllpott V. Standard Oil 
Co., D.C.Ohio, 53 F.Supp. 833. 

7a U.S.—West Coast Hotel Co. v. 
Parrish, Wash., 57 S.Ct. 578, 300 U. 
S. 379, 81 UEd. 703, 108 A.L.R. 
1330. 

Walker v. Chapman, D.C.Ohio, 17 
F.Supp. 308. 

Ark.-State v. Crowe, 197 S.W. 4. 130 
Ark. 272, L.R.A.1918A 567, Ann.Cas. 
1918D 460. 

Cal.—California Drive-In Restau¬ 
rant Ass’n V. Clark, 140 P.2d 657, 
22 Cal.2d 287, 147 A.L.R. 1028. 

Ill.—Vissering Mercantile Co. v. An- 
nunzio, 115 N.E.2d 306, 1 IU.2d 108, 
appeal dismissed 74 S.Ct 680, 347 
U.S. 949, 98 LuEd. 1096. 

N.Y. —People, on Information of Sie¬ 
gel, V. Weingrad, 26 N.Y.a2d 841 
—Hutchins V. Department of La¬ 
bor of New York. 18 N.Y.S.2d 656. 
173 Misc. 924, appeal dismissed 47 
N.Y. S. 2d 615, 

A statute establisAisg a mlninmm 
wage oommissloii to dlssemlxiate in¬ 
formation as to wages of women and 
minors does not violate the due proc¬ 
ess clause of the Fourteenth Ajnend- 
ment 

Mass.—^Holcombe v. Creamer, 120 N. 

E. 354, 231 Masa 99. 

Baxller contrary dedsloaui 

Prior to the ruling of the supreme 
court in the West Coast Hotel Co. v. 

Ills 


85 Parrish ease, supra, minimum wage 
laws for women were held unconsti¬ 
tutional ns con.*stituting a depriva¬ 
tion of property without due process 
of law. 

U S.—Morehead v. People of State of 
New York ex rel. Tipaldo, N.Y., 
56 S.Ct. 918. 298 U.S. 587, SO UEd. 
1347, 103 A.L.R. 1415, rehearing 
denied 57 S.Ct, 4, 299 U.S. 619. 81 
L. Ed. 456. 

Kan.—^Topeka Laundry Co. v. Court 
of Industrial Relations, 237 P. 
1041, 119 Kan. 12. 47 A.L.R. 208. 
Sams wages as to male employees 
A statute requiring employers to 
pay female employees the same wag- 
i es as ia paid to male employees for 
similar work is not in violation of 
due process of law. 

Mich.—General Motors Corp. v. Hoad, 
293 N.W. 751, 291 Mich. 558, ISO 
A.DR, 429. 

78.5 Ill.—Vissering Mercantile Co. 
V. Annunz.'o, 115 N.E.2d 306. 1 III. 
2d 108. appeal dismissed 74 8,Ct. 
680, 347 U.S. 9 49. 98 L.Ed. 1096. 
79. U.S.—Wilson v. New, Mo.. 37 
S.Ct. 298, 243 U.S. 332. 61 L.Ed. 
755, L.R.A,1917B 938, AnmCas. 

1918A 1024. 

Morgan v. Atlantic Coast Line 
R. Co., D.dGa.. 32 F.Supp. 617. 

Pennsylvania R. Co, v. U. S. 
Railroad Labor Board, D.C.Ill., 282 
F. 693, reversed on other grounds 
U. S. R. R- Labor Board v. Penn¬ 
sylvania R. R. Co„ C.C.A, 2S2 F. 
701, affirmed 43 S.Ct. 278, 261 US. 
72, 67 UEd. 530—Birmingham 

Trust A Savings Co. v. Atlanta. B. 
& A, Ry. Co., D.C.Ga., 271 F. 731. 
Miss.—Rhodes v. New Orleans Great 
Northern R. Co., 91 So, 281, 129 
Miss. 78. 

Sowevar, the receiver for railroad 
property which has been operated at 
a continuous loss, both before and 
since the receivership, and whet© 
the gross earnings are insufficient to 
pay operating expenses, and money 
can no longer be borrowed on re¬ 
ceiver’s certificates, may be author¬ 
ised to reduce wages of employees 
below the scale fixed, without being 
subject to the pexmlty, 

U.S.—St. Louis Union Trust Co. v. 
Missouri & N. A. R. Co.» D.C»Ark.. 
270 F. 796. 

dassificatloa withhs ladnstry 

An order of the Wage and Hour 
Administrator establishing a par¬ 
ticular minimum hourly wage for 
trunk line division of the railroad 
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regulate the assignment of wages or salaries, 
or prescribe the character,methods,or time^^ 
for their payment, or regulate deductions for sur¬ 
renders or lapses in computing an insurance agent's 
commissions and salary,or govern the prices 
and conditions under which facilities may be fur¬ 
nished employees in lieu of wages,83-io prohibit 
counting tips as a part of the minimum wage re¬ 
quired to be paid,^^-^® have been held not in viola¬ 
tion of due process of law guaranties. 
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On the other hand, restraints on the right to 
contract as to wages must not be arbitrary or un¬ 
reasonable, and to the extent that a statute strikes 
down or arbitrarily interferes with such right it is 
invalid.Also, the procedure followed by an ad¬ 
ministrative board or commission in determining a 
minimum wage under standards fixed by statute 
must meet the requirements of due process of 
law.^^'5 So statutes fixing wages as a condition 


carrier industry and a different one 
for short line division was not in¬ 
valid because definition of the indus¬ 
try did not Include motor carriers 
and other competitive agencies, or 
because classification into trunk and 
short line divisions was unreasona¬ 
ble. 

U.S.—Columbus & Gr. Ry. Co. v. Ad¬ 
ministrator of Wage and Hour Di¬ 
vision, U. S. Department of Labor, 
C.C.A.5, 126 F.2d 136. 

80. Pla,—Giles v. Family Finance 
Service, 20 So.2d 805, 155 Fla, 606, 

Ga,—^National Finance Co. v. Citi¬ 
zens Loan & Savings Co., 192 S.E. 
717, 184 Ga. 619. 

Md.—^Wight V. Baltimore 4 S; O. R. 
Co., 125 A. 881, 146 Md. 66 , 37 A. 
L.R. 864. 

Mass.—Mutual Loan Co. v. Martell, 
86 N.E. 916, 200 Mass. 482, 128 Am. 
S.R. 446, 43 L.B.A.,lSr.S„ 746, af¬ 
firmed 32 S.Ct. 74, 222 U.S. 226, 56 
L.Bd. 176, Ann.Cas.l913B 529. 

K.C.—Morris v. Holshouser, 17 S.E. 

2d 115, 220 N.C. 293, 137 A.L.R. 733- 
Tenn.—West v. Jefferson Woolen 
Mills, 245 S.W. 542, 147 Tenn. 100. 
Validity, as constitutional exercise 
of the police power, of statutes 
prohibiting the assignment of un¬ 
earned wages and salaries see As¬ 
signments § 19 e. 
roxmalities of assignments 

A statute requiring certain for¬ 
malities for assignments of wages is 
not a denial of due process. 

Md.—^Wight V. Baltimore & O. R. Co., 
125 A. 881, 146 Md. 66 , 37 A.L.R. 
864. 

81. U.S.—^Keokee Consol, Coke Co. v. 
Taylor, Va,, 34 S.Ct. 856, 234 U.S. 
224, 58 L.Ed. 1288—Knoxville Iron 
Co. v. Harbison, Tenn., 22 S.Ct. 1, 
183 U.S. 13, 46 L.Ed, 55. 

82. Or.—McLaughlin v. Helgerson, 
241 P. 50, 116 Or. 310. 

Statutes intended for the protee- 
tion of miners and regulating the 
basis of their compensation for la¬ 
bor performed do not constitute a 
violation of the guaranty of due 
process of law. 

U.S.—^Rail & River Coal Co. v. Xaple, 
Ohio, 35 S.Ct. 359, 236 U.S. 338. 
59 L-Ed- 607. 

C.J. p 237 note 24. 

8 ^ U.S,—Stratheam S. S. Co. v. 


Dillon, Fla.. 40 S.Ct. 350, 252 U.S. 
348, 64 L.Ed. 607—Erie R. Co. v. 
Williams, N.Y., 34 S.Ct. 761, 233 
U.S. 685, 699, 58 L.Ed. 1155, 51 
L.R.A.,N.S., 1097—St. Louis. I. M. 
& S. R. Co. V. Paul, Ark., 19 S. 
Ct. 419, 173 U.S. 404, 43 L.Ed. 746. 

The Westmeath, N.Y., 258 F. 446, 
169 C.C.A. 462, affirmed 40 S.Ct 
353, 252 U.S. 358, €4 L.Ed. 612. 
Cal.—Ex parte Moffett, 64 P.2d 1190, 
19 Cal.App.2d 7—^Moore v. Indian 
Spring Channel Gold Mining Co., 
174 P, 378, 37 Cal.App. 370. 

Kan.—Livingston v. Susquehanna Oil 
Co., 216 P. 296, 113 Kan. 702. 
Requiring notice as to time of pay. 
ment 

Statutory requirement, that em¬ 
ployer must post notices specifying 
two regular monthly pay days re¬ 
quired to be maintained, is constitu¬ 
tional as valid exercise of state’s po¬ 
lice powers and does not interfere 
with free right to contract. 

Cal.—Ex parte Moffett, 64 P.2d 1190, 
19 Cal.App.2d 7. 

Violation of penal statute 

Statutes making it a criminal of¬ 
fense for employer to fail to pay 
wages as therein specified is exclu¬ 
sively a penal statute which does not 
create a private or public duty out¬ 
side of contract of employment and 
mere refusal to pay wages does not 
deprive employee of his property or 
the right to earn a livelihood without 
due process of law. 

Ga.—Mitchell v. Southern Dairies, 49 
S.E,2d 912, 77 Ga.App. 771. 

83.5 Mass.—^Attorney General v. 

Prudential Ins. Co. of Americsi, 39 
N.E.2d 664, 310 Mass. 762. 

83.10 U.S.—Walling v. Peavy-Wil- 
son Lumber Co., D.C.La., 49 F. 
Supp, 846, 

General regulation 
The establishment by an adminis¬ 
trative board of a general determina¬ 
tion or regulation pursuant to which 
the cost of facilities furnished by 
employers to employees in lieu of 
wages may be calculated does not 
violate constitutional requirements 
of due process. 

U.S.—Walling v. Peavy-Wilson Lum¬ 
ber Co., supra. 

incidental regnlation of prices 

Mere fact that regulation in aid of 
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provision of Fair Labor Standards 
Act, declaring wages paid include 
reasonable cost as determined by Ad¬ 
ministrator to employer of furnish¬ 
ing employee with certain facilities 
customarily furnished* regulates 
price which employer may charge 
for merchandise sold to employee in 
company store or amount of rent 
credited to employer toward wages 
due does not violate due process. 
U.S.—Walling v. Peavy-Wilson Lum¬ 
ber Co., supra. 

83.15 Cal.—California Drive-In Res¬ 
taurant Ass*n V. Clark, 140 P.2d 
657, 22 CJal.2d 287, 147 A.UR. 1028. 

84. Prohibiting purchase of capitel 
stock by employees 

Act invalidating employment crni- 
tract in consideration of employee’s 
purchase of employer’s capital stock 
would be unconstitutional. 

Mass.—In re Opinion of Justices, 166 
N.E. 401, 267 Mass. 607, 63 AL.H. 
838. 

84u5 U.S.—Western Union Tel. Co. 
V. Industrial Commission of Minn., 
D.C.Minn., 24 F.Supp. 370. 

Utah.—McGrew v. Industrial Com¬ 
mission, 85 P.2d 608, 96 Utah 203. 
Hearing 

(1) Unless action of commission in 
determining what constitutes a min¬ 
imum living wage for women and 
minors under standards fixed by stat¬ 
ute is executive merely, its proce¬ 
dure must include a full hearing, and 
there must be evidence produced. 
U.S.—Western Union Tel. Co. v. In¬ 
dustrial Commission of Minn., D.C. 
Minn., 24 F.Supp. 370. 

(2) Employer who was member of 
association whose representative was 
in attendance at conference and gen¬ 
eral hearing conducted by Adminis¬ 
trator under Fair Labor Standards 
Act before promulgation of regula¬ 
tions thereunder had sufficient no¬ 
tice or hearing of promulgation of 
such regulations within requirements 
of due process. 

U.S.—Walling v. Peavy-Wilson Lum¬ 
ber Co., D.aLa., 49 F.Supp. 846. 

(3) During war time, proceedings 
before various federal agencies in¬ 
cluding War Labor Board to secure 
approval of salary agreement were 
not void for lack of procedural due 
process because conducted ox parte 
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of employment or othcrwisc^^ or prescribing 
the time or manner their payment have 

in some instances been held unconstitutional as con¬ 


stituting a deprivation of property without due proc¬ 
ess of law. An Unfair Practices Act which defines 
^'article or produce*' and ‘Vendor*’ in such a way as 


as to <»mployee. althougrh individual 
rights may have been impaired to 
some extent by failure to provide for 
notice and hearing. 

Pel.—Morford v. Bellanca Aircraft 
CorpM 67 A.2d 542, 6 Terry 129. 

(4) Where the legislature has com¬ 
mitted to a special tribunal or board 
the fixing of wages, an order made 
without an opportunity for the in¬ 
terested parties to be heard in the 
matter is invalid for want of duo 
process of law. 

—People V. Johnson. 109 P.2d 770, 
42 Cal.App.2d Supp. 827. 
mrestlsratlve powers 

Provision of minimum wage stat¬ 
ute authorizing administrative agen¬ 
cy to investigate books and records 
of employer bearing on question of 
wages of women and minors does not 
violate due process of law. 

PI.—Vissering Mercantile Co. v. An- 
nunzio, 115 N.B.2d S06. 1 I11.2d 108, 
appeal dismissed 74 S.Ct. 680, 347 
U.S. 949, 98 L.Ed. 1096. 

Chire of want of dxie process 
Any want of due process in admin¬ 
istrative proceeding is cured where 
the employer is given full and com¬ 
plete opportunity in a suit by the 
employee to enforce the board’s 
award to make defense under all 
procedural and substantive guaran¬ 
tees of the Constitution. 

B.C.—^Washington Terminal Co. v. 
Boswell, 124 F.2d 235, 75 XJ.S.App. 
D.C. 1, certiorari granted 62 S.Ct. 
916, 315 U.S. 795, 86 L.Bd. 1197, re¬ 
argument granted 63 S.Ct. 198, af- ! 
firmed 63 S.Ct, 1430, 319 U.S. 732,! 
87 UEdL 1694. 

Bight to resort to courts 

<1) Construing Railway Labor Act 
as giving National Railroad Adjust¬ 
ment Board exclusive jurisdiction of 
railway employee’s claim for addi¬ 
tional earnings under a collective 
bargaining agreement does not ren¬ 
der act unconstitutional as depriving 
employee of any property rights 
without due process of law, since 
employee is afforded a substantial 
right before Adjustment Board. 

N.J.—Marchitto v. Central R. Co. of 
N. X, 86 A.2d 795, 18 N.J.Super. 
163, certification denied 88 A.2d 
537. 9 N.J. 403. 

(2) Where under the Railway L*a- 
bor Act award of National Railway 
Adjustment Board is not self-enforc¬ 
ing or enforceable by the board, 
the fact that the act permits em¬ 
ployee to institute suit for enforce¬ 
ment of the award of the board but 
does not give employer the right to 
institute suit to review the award 
does not ox^eate an inequality so as 
to operate as a denial of due process 


of law, since if th^f < mployt‘r chooses 
to reject the aw’ard, it has no effect 
upon the carrier’s rights unless the 
employee institutes and succeeds in 
a suit to enforce it, and if he does 
so, the carrier receives full constitu¬ 
tional protection in the suit, 

D.C.—^Washington Terminal Co. v. 
Boswell. 124 F.2d 235. 75 U.S.App. 
D.C. 1, affirmed 63 S.Ct. 1430, 319 
U.S. 732, 87 L.Ed. 1694. 

(3) Fact that congress may have 
intended to discourage resort to 
courts for enforcement of award of 
National Railway Adjustment Board 
in settlement of disputes between 
carrier and employees after initial 
stages of private negotiation and ad¬ 
ministrative decision, thus securing 
the prompt disposition of disputes, 
does not deprive carrier of legal pro¬ 
tection according to due process of 
law, since if that was the intent of | 
congress, its constitutional power 
over jurisdiction of federal courts 
sustains it both in providing the 
remedy which it has given and in 
excluding others. 

D.C.—Washington Terminal Co. v. ; 
Boswell, supra. 

Beview 

(1) It has been held that the acts 
of an administrative agency in 
establishing minimum fair wages 
and In establishing or modifying reg¬ 
ulations to implement such wage 
rates are essentially legislative in 
character rather than judicial, and, 
therefore, provision of statute which 
denies any judicial review of ques¬ 
tions of fact violates due process 
clauses of state and federal constitu¬ 
tions. 

Ill.—^Vissering Mercantile Co. v, An- 
nunzio. 115 N.E.2d 396, 1 IlL2d 108, 
appeal dismissed 74 S.CL 68fi 347 
U.S. 949, 98 LuBd. 1096. 

(2) Due process of law requires 
opportunity for judicial review of 
administrative orders establishing 
minimum wages to determine wheth¬ 
er they are within reasonable limits 
of administrative discretion or are 
confiscatory and arbitrary in their 
application. 

Okl.—^Associated Industries of Okl. v. 
Industrial Welfare Commission. 90 
P.2d 899, 185 Okl. 177. 

(3) Other authority, however, has 
held that a provision of a minimum 
wage law giving an aggrieved em¬ 
ployer the right to a judicial review 
of any ruling or holding of adminis¬ 
trative officer on a question of law 
included or implied in any decision 
or order he made, affords the employ¬ 
er protection and meets the consti¬ 
tutional guarantee of due process. 
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Ohio.—Strain v. Southerton, 74 N.E. 
2d 69, 148 Ohio St. 153. 

85. Ark.—Noble v. Davis, 161 S.W. 
2d 189, 204 Ark. 156. 

Barbers 

The statute fixing wages of bar¬ 
bers is unconstitutional. 

Ark.—Noble v. Davis, supra. 

Partimilar statutes lield denial of 
due process 

(1) A statute declaring the busi¬ 
ness of manufacturing and prepar¬ 
ing food for human consumption af¬ 
fected with a public Interest, and 
giving an industrial court power, in 
some circumstances to fix the terms 
and conditions of employment there¬ 
in, in so far as it permits the fixing 
of wages, deprives the employer of 
its property and liberty of contract 
without due process of law. 

U.S.—Chas. Wolff Packing Co. v. 
Court of Industrial Relations of 
State of Kansas. 43 S.Ct. 630. 262 
U.S, 522, 67 L.Ed. 1103, 27 A,L.H. 
1280. 

(2> A statute which undertakes to 
fix the wages which a person hold¬ 
ing a theatrical license shall pay to 
a person employed by him to guard 
against danger by fire, and to forbid 
a reduction in the wages of such em¬ 
ployee without the consent of the 
board of fire commissioners, violates 
the due process clause of the Four¬ 
teenth Amendment. 

R.I.—O’Neil V. Providence Amuse¬ 
ment Co., 108 A. 887, 42 R.I. 479. 8 
A.L.R. 1590. 

86 . Ind.—State v. Martin, 139 N.E. 
282, 193 Ind. 120, 26 A.L.R. 1386— 
Superior Laundry Ce. v. Rose, 137 
N.E. 761, 193 Ind. 138, 26 A.L.R. 
1392, petition overruled 139 N.E. 
142, 193 Ind. 138. 

Pa—Commonwealth v. Isenberg, 4 
PaDist 579, 8 Kulp 116. 

Provisioo. for attorney’s fees 

A statute requiring all private cor¬ 
porations doing business in the state, 
except all steam surface railways 
and corporations producing farm 
products, to pay their employees 
wages weekly, including individuals 
and partnerships engaged in the 
same business as corporations, in so 
far as providing that a judgment for 
wages may include a reasonable at¬ 
torney’s fee as costs;, violates U. S. 
Const Amendm. XIV, forbidding any 
state to deprive any person of prop¬ 
erty without due process of law. 
Kan.—Anderson v. Uncle Sam Oil 
Co., 186 P. 198, 106 Kan. 483. 

87. Act prohibiting issuaiLoe of cou¬ 
pons, trade checks, etc., in payment 
of laborers’ wages. 

La.—State v. Blake. 127 So. 592, 170 
La. 175. 



§ 689(1) CONSTITUTIONAL LAW 

to show that labor at the prevailing wage scale in 
the trade in which such person is engaged shall be 
considered in determining the cost of doing business 
does not thereby regulate wages in private industry 
in violation of due process of law.^'^-5 Regulation 
of wages of employees on public works as affected 
by constitutional guaranties of due process is treat¬ 
ed in § 685 supra. 

Although there is some authority holding that an 
employee's claims for overtime compensation and 
liquidated damages under a statute constitute prop¬ 
erty of which he may not be deprived without due 
process of law,^^*'l^ the weight of authority is to the 
effect that wage claims which arise in favor of 
employees solely by'reason of statute may be modi- 


16 A aj; S. 

fied or destroyed by legislation at any time before 
they have been reduced to final judgment without 
violating the requirements of due process of 
law.S7.i5 Thus, the constitutional guaranties of due 
process of law have been held not violated by retro¬ 
active legislation which validated wage contracts or 
agreements which were invalid or illegal by reason 
of statutes fixing minimum wages or prescribing for 
overtime pay, thereby causing the loss to employees 
of wage claims due under the minimum wage or 
overtime provisions of the statutes.^7 .20 

Deductions and pensions. A statute providing 
for lawful deductions from salary or wages, such 
as for pensions, does not constitute a denial of due 
processbut a statute requiring an employer to 


87.5 Wash.—State v. Sears, 103 P. 
2d 337, 4 Wash.2d 200. 

87.10 U.S.—Reid v. Solar Corp., D.C. 
Iowa, 69 F.Supp. 626. 

87.15 XT.S.—Addison v. Huron Steve¬ 
doring- Corp.. C.A.N.T., 204 P.2d 

88, certiorari denied 74 S.Ct. 120, 
346 U.S. 877, 98 L.Bd. 384. 

Asselta v. 149 Madison Ave. 
Corp., D.C.NT-T., 79 F.Supp. 413— 
Ackerman v. J. I. Case Co., D.C. 
Wis., 74 F.Supp. 639. 

Overt±ttie pay 

The right to overtime premiums 
under the Pair Labor Standards Act 
is not one in which a private party 
can acquire a vested interest within 
protection of the Fifth Amendment 
but is a right which may be modified 
or annulled by congress in accord¬ 
ance with the congressional concep¬ 
tion of public need, without provi¬ 
sion for compensation. 

U.S.—^Darr v. Mutual Life Ins. Co. of 
N. T.. D.C,N.T., 72 F.Supp. 752. 
87.20 Ovextime-on-Overtime Act 
Retroactive provisions of Over- 
time-on-Overtime Act providing that 
employer is not subject to liability 
for failure to pay employee compen¬ 
sation for period of overtime work 
performed prior to enactment of Act 
are not unconstitutional as being a 
deprivation of property without due 
process of law. 

U.S.—Biggs V. Joshua Hendy Corp., 
C.A.Cal., 187 F.2d 447—Moss v. Ha¬ 
waiian Dredging Co., C.A.Cal., 187 
F.2d 442. 

Portal-to-Fortal Act 

(1) The Portal-to-Portal Act ter¬ 
minating portal-to-portal claims, ex¬ 
cept those which were compensable 
by either contract, custom, or prac¬ 
tice in effect at time of such activi¬ 
ty, is not invalid as depriving em¬ 
ployees of vested rights under exist¬ 
ing contracts in violation of due 
process of law. 

U.S.—Bumpus V. Remington Arms 
QAjMo., 183 F.2d 607—^Mano- 
sky V. Bethlehem-Hingham Ship¬ 


yard, C.A.Mass., 177 F.2d 529—Lee 
V. Hercules Powder Co., C.A.Wis., 

171 P.2d 950—Seese v. Bethlehem 
Steel Co., Shipbuilding Div., C.C.A. 
Md., 168 F.2d 58. 

Redwitz v. Ford Motor Co., D.C. 
Ky., 80 F.Supp. 265—^Asselta v. 149 
Madison Ave. Corp., D.C.N.T., 79 
F.Supp. 413—Miller v. Howe Sound 
Min. Co., D.C.Wash., 77 F.Supp. 540 
—Plummer v. Minneapolis-Moline 
Power Implement Co., D.C.Minn., 
76 F.Supp. 745—Smith v. Cudahy 
Packing Co., D.C.Minn., 76 F.Supp. 
575, appeal dismissed, C.A., 172 
F.2d 223, Parenteau v. Swift & Co., 

172 F.2d 223, and Schempf v. Ar¬ 
mour & Co., 172 P.2d 224—Holland 
V. General Motors Corp., D.C.N.T., 
75 F.Supp. 274, affirmed, C.A.., Bat¬ 
taglia V. General Motors Corp., 169 
F.2d 254, certiorari denied 69 S.Ct. 
236, 335 U.S. 887, 93 L.Bd. 425, Hil- 
ger V. General Motors Corp., 69 S. 
Ct. 236, 335 U.S. 887, 93 L.Bd. 425, 
Casheba v. General Motors Corp., 69 
S.Ct. 236, 336 U.S. 887, 93 L.Bd. 425 
and Holland v. General Motors 
Corp., 69 S.Gt. 236, 336 U.S. 887, 93 
L.Bd. 425—^Ackerman v. J. I. Case 
Co., D.aWis., 74 F.Supp. 639. 

N.Y,—Curtis v. McWilliams Dredg¬ 
ing Co., 88 H.T.S.2d 838, 195 Misc. 
90—Parkhill v. Todd Shipyards 
Corp., 76 3Sr.Y.S.2d 363, 190 Misc. 
782. 

(2) The Portal-to-Portal Act mere¬ 
ly made legal an understanding that 
all parties had originally held with 
respect to right to recover portal- 
to-portal pay and does not result in 
an unconstitutional deprivation of 
property. 

U.S.—^Bateman v. Ford Motor Co., D. 
C.Mich., 76 F.Supp. 178, affirmed, 
C.A., Fisch v. General Motors 
Corp., 169 F.2d 266, certiorari de¬ 
nied 69 S,Ct- 405, 335 U.S. 902, 93 
HEd. 436 and Bateman v. Ford 
Motor Co., 69 S.Gt. 405, 335 U.S. 
902, 93 L.Ed. 436. 

(3) Provision in Portal-to-Portal 
Act giving court discretion not to 
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award liquidated damages if employ¬ 
er's failure to pay minimum wages 
or overtime was in good faith and 
on reasonable grounds does not de¬ 
prive employees of property without 
due process of law in violation of 
Fifth Amendment. 

U.S.—Bauler v. Pressed Steel Car 
Co., D.C.Ill., 81 F.Supp. 172, affirm¬ 
ed, C.A., 182 F.2d 357—Burke v. 
Mesta Mach. Co., D.C.Pa., 79 p. 
Supp. 588. 

(4) Provision in Portal-to-Portal 
Act making reliance on past adminis¬ 
trative rulings a bar to action for 
minimum overtime wages under Pair 
Labor Standards Act is not invalid 
as depriving employees of property 
without due process of law. 

U.S.—Burke v. Mesta Mach. Co., su- 
prsL 

D.C.—Blessing v. Hawaiian Dredging 
Co., D.C., 76 F.Supp. 556. 

88. Mont.—Trumper v. School Dlst. 
No. 55 of Musselshell County, 173 
P. 946, 55 Mont. 90. 

N.J,—^Allen v. Board of Education of 
City of Passaic, 79 A. 101, 81 N. 
J.Law 135., 

Statutory modificatloii held valid 
Pa.—McCabe v. School Dist. of Han¬ 
over Tp., Com.Pl., 39 Luz,LEeg. 
257. 

BadnctioaLS for teachers’ pensions 

Mont.—Trumper v. School District 
No. 65, of Musselshell County, 173 
P. 946, 55 Mont 90. 

Wis.—State v. Levitan, 193 N.W. 491, 
181 Wis. 326. 

Delinquent in obligations 

Statute directing state auditor to 
withhold and apply twenty-five per 
cent of salaries of state employees 
who are delinquent respecting their 
obligations to trust funds under 
management of land office did not 
deny due process where rights of no¬ 
tice, hearing, and appeal were given 
to affected employees 
Okl.—Grable v. Childers, 56 RSd 357, 
176 Okl. 360. 
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contribute lar^e sums of money to the payment of 
pensions and annuities based on services long since 
completed and fully paid for constitutes a taking 
of property without due process of law.^® An act 
which arbitrarily and unreasonably restrains and j 
violates an employer's right to contract freely with 
his employees with respect to annuities or pensions 
violates the due process clause of the Fourteenth 
Amendment.^® The Railroad Retirement Act of 
1934, 48 St. at L. pp 1283-1289, establishing a 
compulsory retirement and pension system for in¬ 
terstate carriers, has been held invalid as in vio¬ 
lation of the due process guaranty of the Fifth 
Amendment.® 1 


§ 689(2), -Uncmploymait Compensation 

Acts 

Legislative provisions enacted for the purpose of 
mitigating the economic and social consequences of un¬ 
employment, such as unemployment compensation acts, 

! are for public welfare purposes and are proper within 
the requirements of due process of law. 

^Measures taken to mitigate the economic and 
social consequences of unemployment are public wel¬ 
fare purposes and are, therefore, proper for legisla¬ 
tive action within the requirements of due process.®- 
Although certain provisions of some unemployment 
compensation acts have been held invalid as in vio¬ 
lation of due process of law,®-*S in general, such 
acts have been held valid and the unemployment 
compensation provisions not in violation of consti¬ 
tutional guaranties of due process of law.®2.i0 jhis 


XrxLlftwfal dednctioiL 

Statute ratifying action of city of 
Boston in making deductions from 
salaries of officers and employees as 
contributions to public welfare was 
held to be unconstitutional as tak¬ 
ing property without compensation, 
and without due process of law, and 
vesting property against owner's will 
in another. 

Mass.—Campbell v. City of Boston, 
1S5 N.B. 802, 290 Mass. 427. 

89- U.S.—Standard Oil Co. of Louisi¬ 
ana V. Porterie, D.C.La., 12 P.Supp. 
100, followed in Standard Pipe 
Line Co. v. Porterie, 12 P.Supp. 
105. 

9a tJ.S.—standard Oil Co. of Louisi¬ 
ana V. Porterie, D.C.La., 12 P.Supp. 
100, followed in Standard Pipe Line 
Co. V. Porterie, 12 P.Supp. lOS. 

91. TJ.S.—^Railroad Retirement Board 
V. Alton R. Co., App.D.C., 55 S.Ct. 
758, 295 U.S. 330, 79 L.Ed. 1468. 

93 . KJ.—-Wiley Motors v. U. C. C. of 
New Jersey, 35 A-2d 894, 131 N.J. 
Law 228. 

W. H. H. Chamberlin, Inc., v, 
Andrews, 286 N.T.S. 242, 159 Misc. 
124, modified on other grounds 2 
N.E.2d 22, 271 N.T. 1, 106 A.L-R. 
1519, affirmed 51 S.Ct. 122, 301 U. 
S. 515, 81 L.Ed. 380, rehearing de¬ 
nied 57 S.Ct. 926, 301 U.S. 714, 81 
L.Ed. 1365. 

R. I.—Rhode Island Unemployment 
Compensation Bd. v, Conway, 73 
A.2d 109, 77 R.L 48. 

Unemployment compensation acts as 
affording equal protection of laws 
see supra (515 <2). 

92-5 Wash.^-State v. Lawton, 172 P. 
2d 465, 25 Wash.2d 760. 

Doahls affirmattoa pzovisioft re¬ 
quiring payment of benefits awarded 
by referee and affirmed by appeal 
board, but denied by circuit court, Is 
invalid as depriving employer of dqe 
process of law. 

Mich,—Chrysler Cbrp. v. Appeal 


Board of Michigan Unemployment 
Compensation Commission, 3 N.W. 
2d 302, 301 Mich. 351, certiorari de¬ 
nied Claimants for Benefits under 
Michigan Unemployment Compen¬ 
sation Act V. Chrysler Corp., 63 
S.Ct 44, 317 U.S. 635, 87 L.Ed. 512. 
Employmeoit 

Provision that term “employment" 
shall not include service performed 
by agents of insurance companies ex¬ 
clusive of industrial life insurance 
agents, or by agents of investment 
companies, who are compensated 
wholly on a commission basis, is un¬ 
constitutional becaiuse of arbitrary 
and discriminatory classification in 
violation of due process, 

N.J.—-Washington Nat. Ins. Co. v. 
Board of Review of K. J, Unem¬ 
ployment Compensation Commis¬ 
sion, 64 A.2d 44S, 1 N.J. 545. 
Priority of lian 

Provisions of an unemployment 
compensation act which creates a 
lien for unpaid taxes or contribu¬ 
tions due thereunder against the real 
property of a delinquent employer 
prior to all other liens of Innocent 
third persons who have taken in good 
faith and without notice are uncon¬ 
stitutional and void. 

Arlz,—^Myerson v. Sakrison, 240 F.2d 
1198, 73 Arlz. 308. 

Third 3 ?arty liability 
A provision which requires a third, 
party to pay tax of a liable employer 
by creating a lien on property used 
by employer even though not owned 
by him, without any provisions for j 
reimbursement, is unconstitutional! 
as depriving third party owner or 
part owner of his property without 
due process of law. 

Wash.—State v. L*awton, 172 P.2d 
465, 25 WasIuOd 760. 

92.10 U.S.—Carmichael v. Southern 
Coal 4b Coke Co.. Ala.. 57 S.Ct. 868, 
301 U.S, 495, 81 L,Ed. 1245, 109 
A.L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala,, 57 

1119 


S.Ct. 868, 301 U.S. 495, 81 L.Ed. 
12i5. 109 A.L.R. 1327. 

Ala.—Beeland Wholesale Co. v. Kauf¬ 
man, 174 So. 516, 234 Ala. 249. 

Cal.—California Employment Stabili¬ 
zation Commission v. Lewis, 157 F. 
2d 38. 6S Cal.App.2d 552. 

Conn,—H, Buys & Co. v. Tone, 5 A.2d 
23, 125 Conn, 300, 

Ga.—Jeffreys-McEIrath Mfg. Co. v. 
Huiet, 27 S.E.2d 3S3, 196 Ga. 710. 
150 A.L.R. 1200—Gernatt v. Huiet, 
16 S.E.2d 587, 192 Ga. 729. 

Babb V. Huiet. 21 S.E.2d 663. 67 
Ga.App. 861. 

Ill.—Zelney v. Murphy, 56 NE.2d 
754, 387 III. 492—Toplis & Harding 
V. Murphy, 51 N,E.2d 505. 3S4 III. 
463. 

Iowa.—^Mt. Vernon Bank lb Trust Co. 
V. Iowa Employment Security Com¬ 
mission. 11 N.W.2d 402, 233 Iowa 
1165. 

Mich.—Lawrence Baking Co. v. Mich¬ 
igan Unemployment Comjpensation 
Commission, 13 N.W.2d 260. 308 
Mich, 198, 154 A.L.R. 660, certio¬ 
rari denied 65 S.Ct. 43. 323 U.S. 
738, 89 L.Ed. 591—Iron Street Corp. 
V. Michigan Unemployment Com¬ 
pensation Commission, 9 N.W. 2d 
874, 305 Mich. 643. 

Miss,—Mississippi Unemployment 

Compensation Commission v. 
Avent, 4 So.2d 684. 192 Miss. 85. ap¬ 
peal dismissed Avent v, Mississippi 
Unemployment Compensation Com¬ 
mission, 62 S.Ct. 947, 316 U.S. 641, 
86 L.Ed. 1727. 

Mo.—Waring v. Henry. 203 S.W.2d 
470. 356 Mo. 749—Bueklin Coal 
Mining Co. v. Unemployment Com- 

I pensation Commissiouv SOI S.W.2d 

I 463. 356 Mo. 318. 

N.J.—Horsman Dolls v. Unemploy¬ 
ment Compensation CoWimissIon, 82 
A.2d 177, 7 N.J. 511, appeal dis¬ 
missed 72 S.Ct. 201, 342 U.S. 89, 
96 L.Ed. 667. 

Wiley Motors v. Unemployment 
Compensation Commission, 31 A. 
2d 89, 130 N.J.I^w' 30, affirmed 35 
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is true although such statutes impose a tax on, or re¬ 
quire compulsory contributions by, employers,93 or 
by employers and employees,9^ and although a single 
fund is set up for disbursement through a state 
agency to pay the benefits therein provided to un¬ 
employed employees.94-5 

The fixing of an employer’s current rate of con¬ 
tributions under an unemployment compensation act 
by reference to antecedent facts, such as the pay¬ 
roll of a predecessor employing unit during a pre¬ 
ceding year in determining the amount of the em¬ 


ployer’s credits, is not a denial of due process of 
law.94.10 Also, the retroactive application for a 
period antedating enactment of the statute, but 
within the calendar year, of taxes or contributions 
assessed under an unemployment compensation stat¬ 
ute has been held not in violation of due proc¬ 
ess,94.15 although other authority has held an un¬ 
employment compensation act unconstitutional in 
so far as contributory assessments are retroactively 
applied to a period in the same calendar year in 
which the act became effective.94-20 imposi- 


A.2d 894, 131 N.XLaw 228—^Raines 
V. Unemployment Compensation 
Commission, 28 A.2d 46, 129 N.J. 
Law 28, affirmed Raines v. U. C. C. 
of N. X, 30 A.2d 31, 129 N.XLaw 
387, certiorari denied 63 S.Ct. 1176, 
319 U.S. 757, 87 L.Ed. 1709—Singer 
Sewing Mach. Co. v. New Jersey 
Unemployment Compensation Com¬ 
mission, 27 A2d 889, 128 N.J.Law 
611, affirmed 31 A.2d 818, 130 N.J. 
Law 173. 

N.T.—^W. H. H- Chamberlin, Inc. v. 
Andrews, 2 N.E.2d 22, 271 N.T. 1. 
106 A.L.R. 1519, affirmed 57 S.Ct. 
122, 299 U.S. 515, 81 L.Ed. 380, re¬ 
hearing denied 57 S.Ct 926, 301 U.S. 
714, 81 L.Ed. 1365—Associated In¬ 
dustries of New York State v. I>e- 
partment of Labor of New York, 2 
N.B.2d 22, 271 N.Y. 1, 106 A.L.R. 
1519, affirmed Associated Indus¬ 
tries of New York State v. Depart¬ 
ment of Labor of State of New 
York, 57 S.Ct 122, 299 U.S. 515, 81 
L.Ed. 380, rehearing denied 57 S.Ct 
926, 301 U.S. 714, 81 L.Ed. 1366. 
N.C.—Unemployment Compensation 
Commission v. J. M. Willis Barber 
& Beauty Shop, 16 S.B.2d 4, 219 
N.C. 709. 

Ohio.—State v. Iden, 47 N.E.2d 907, 
71 Ohio App. 65. 

Pa.—Boyertown Burial Casket Co. v. 
Com., 79 A.2d 449, 366 Pa. 574. 

R. I.—^Rhode Island Unemployment 
Compensation Bd. y. Conway, 73 
A2d 109, 77 R.I. 48. 

S. C.—^Pickelsimer v. Pratt, 17 S.E.2d 
524, 198 S.C. 225. 

Tex.—^Friedman v. American Surety 
Co. of New York, 151 S.W.2d 570, 
137 Tex. 149, answer to certified 
question conformed to, Civ.App., 
154 S.W.2d 659. 

Utah.—Globe Grain & Milling Co. v. 
Industrial Commission,, 91 P.2d 512, 
98 Utah 36, rehearing denied 97 P. 
2d 582, 98 Utah 48. 

Wash.—^Bates v. McLeod, 120 P.2d 
472, 11 Wash.2d 648. 

Iioyalty 

Provision requiring applicant for 
unemployment benefits to execute af¬ 
fidavit stating that he does not advo¬ 
cate and is not a member of a party 
which advocates overthrow of our 
government by force is not unconsti¬ 


tutional, on ground that it violates 
due process of law. 

Ohio.—State v. Hamilton, 110 N.E.2d 
37, 92 Ohio App. 285. 

Provisioais held not in violation of 
ane process 

(1) Provision defining an employ¬ 
ing unit. 

Ga.—Carters ville Candle wick v. Hui- 
et, 50 S.E.2d 647» 204 Ga. 609. 

(2) Provision that tips received by 
employees should be treated as wag¬ 
es in computing amount of unem¬ 
ployment compensation to be paid by 
employer. 

Wis.—^Ernst v. Industrial Commis¬ 
sion, 16 N.W.2d 867, 246 Wis. 205. 
93. N.Y.—W. H H. Chamberlin, 

Inc., v. Andrews, 2 N.B.2d 22, 271 
N.Y. 1, 106 A.L.R. 1519, affirmed 
57 S.Ct. 122, 299 U.S. 516, 81 L. 
Ed. 380, rehearing denied 67 S.Ct. 
926, 301 U.S. 714, 81 L.Ed. 1365— 
Associated Industries of New 
York State v. Department of La¬ 
bor of New York, 2 N.E.2d 22, 271 
N.T. 1, 106 A.L.R. 1519, affirmed 
Associated Industries of New 
York State v. Department of La¬ 
bor of State of New York, 57 S.Ct. 
122, 299 U.S. 515, 81 L.Ed. 380, re¬ 
hearing denied 57 S.Ct. 926, 301 
U.S. 714, 81 L.Ed. 1365. 

Ohio.—State v. Iden, 47 N.E.2d 907, 
71 Ohio App. 65. 

Tex.—^Friedman v. American Surety 
Co. of New York, 151 S.W.2d 570, 
137 Tex. 149, answer to certified 
question conformed to, Civ.App., 
154 S.W.2d 659. 

Utah.—Globe Grain & Milling Co. v. 
Industrial Commission, 91 P.2d 
512, 98 Utah 36, rehearing denied 
97 P.2d 682, 98 Utah 48. 

Provision as to rate held not invalid 
Md.—Celanese Corp. of America v. 

Davis, 47 A.2d 379, 186 Md. 463. 
Mich.—^Ned’s Auto Supply Co. v. 
Michigan Unemployment Compen¬ 
sation Commission, 20 N.W.2d 813, 
313 Mich. 66. 

Foreign corporation 

A statute imposing a tax for un¬ 
employment benefits against a for¬ 
eign corporation on the privilege of 
employing salesmen within the 
state, measured by the percentage 
of commissions payable to salesmen, 
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is not invalid as violative of du« 
process of law. 

U.S.—International Shoe Co. v. Stat« 
of Wash., Office of Unemployment 
Compensation and Placement, 66 
S.Ct. 154, 326 U.S, 310, 90 LBi 
95. 161 A.L.R. 1057. 

94, U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala, 57 S.Ct. 
868, 301 U.S. 495, 81 L.Ed. 1246 , 
109 Al.L.R. 1327—Carmichael v. 
Gulf States Paper Corporation, 
Ala, 57 S.Ct. 868, SOI U.S. 495. 
81 L.Ed. 1245, 109 AL.R. 132T. 
Ala.—Beeland Wholesale Co. v, Kauf¬ 
man, 174 So. 516, 234 Ala 249. 
Ark.—^Hickenbottom v. McCain, 181 
S.W.2d 226, 207 Ark. 485. certio¬ 
rari denied 65 S.Ct 189, 323 U.S. 
777, 89 L.Ed. 621, rehearing denied 
65 S.Ct. 267, 323 U.S. 817, 89 L. 
Ed. 649. 

Mass.—^Howes Bros. Co. v. Massa¬ 
chusetts Unemployment Compensa¬ 
tion Commission, 5 N.B.2d 720, 296 
Mass. 275, certiorari denied 57 S. 
Ct. 434, 300 U.S. 657, 81 L.Ed. 867. 
Min>or inequalUdes will not affect 
validity of scheme. 

Mass.—^Howes Bros. Co. v. Massa¬ 
chusetts Unemployment Compensa¬ 
tion Commission, supra 
94.5 N.Y.—W. H. H. Chamberlin, 
Inc. V. Andrews, 2 N,E.2d 22, 271 
N.Y, 1, 106 A-L.R. 1519, affirmed 57 
S.Ct. 122, 299 U.S. 615, 81 L.Ed. 
380, rehearing denied 57 S,Ct 926, 
301 U.S. 714, 81 L.Ed, 1365—Asso¬ 
ciated Industries of New Tork 
State V. Department of Labor of 
New York, 2 N.E.2d 22, 271 N.Y. 1, 
106 A.L.R. 1519, affirmed Associat¬ 
ed Industries of New York State 
V. Department of Labor of State 
of New York, 57 S.Ct. 122, 299 U. 
S. 515, 81 L.Ed. 380, rehearing de¬ 
nied 57 S.Ct. 926, 301 U.S. 714, 81 
L.Ed. 1365. 

94.10 Minn.—State v. Industrial 
Tool & Die Works, 21 N.W.2d 31, 

! 220 Minn. 691. 

I 94.15 Minn.—State v. Industrial 
Tool & Die Works, supra 

94.20 Mo.—^Murphy v, Limpp, H7 
S.W.2d 420, 347 Mo. 249. 

Wash.—^Bates v. McLeod* 120 P*2d 
472, 11 Wash.2d 648. 
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tion against an employer’s account of an erroneous 
charge for unemplojTnent compensation has been 
held a wrongful deprivation of property where it 
has the attendant consequence of his having to pay 
an increased contribution ;^^*25 hut the fact that 
payments may be made to persons ineligible to re¬ 
ceive unemployment compensation benefits does not 
deprive employers, w'ho were compelled to contribute 
to the fund, of property without due process of 
law, where the statute provides for the correction 
of the records so as not to charge the particular 
employer's account with the erroneous pay- 
ments.^'^-®*^ 

Due process of law is not violated by reason of 
the fact that those who pay the tax or contribution 
for unemployment compensation benefits are not 
benefited by the expenditure,^^*35 as where em¬ 
ployers with no unemployment are required to con- 
tri])ute to the unemployment fund,34-^0 because 
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those who pay the tax or contribution do not benefit 
equally therefrom, as where the statutes fail to dis¬ 
tinguish between the employer with a low unemploy¬ 
ment experience and the employer with a high 
unemployment experience,or, on the other 
hand, because the statutes provide for the pay¬ 
ment by the employer of a tax or contribution 
on a graduated scale based on an experience rating 
formula.®^*50 

The fact that employers and employees are classi¬ 
fied and certain classes subjected to the act and 
others exempted therefrom is not a violation of 
due process of law.®^*^^ It is not in violation of due 
process because the burden of the tax or contribu¬ 
tions is imposed on those who make and sell com¬ 
modities, or employ labor in the processes of indus¬ 
trial production and distribution,^^*®® because such 
acts apply only to employers of more than a specified 
number of employees, ***®5 because employing units 


S4.25 Cal.—Chrysler Corp. v. Cali¬ 
fornia Employment Stabilization 
Commission, 253 P.2d 68, 116 Cal. 
App.2d 8. 

9i.30 Cal.—^Abelleira v. District 
Court of Appeal, Third District, 
109 P.2d 942, 17 Cal.2d 280, 132 
A.L.R. 715. 

Western Hardwood Lumber Co. 
V. California Employment Commis¬ 
sion, 187 P.2d 76, 68 Cal.App.2d 
403. 

94a5 U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 57 S.Ct. 868, 
301 U.S. 495, 81 L.Ed. 1245, 109 
A.L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala., 57 
S.Ct. 868, 301 U.S. 495, 81 L.Ed. 
1245, 109 A.L.R. 1827. 

94.40 U.S.—Ciiaxmichael v. Southern 
Coal & Coke Co., Ala., 57 S.Ct. 868, 
301 U.S. 495, 81 L.Ed. 1246. 109 
A.L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala., 67 
S.Ct 868, 301 U.S. 495, 81 L.Ed. 
1245, 109 A.L.R. 1327. 

K.Y.—W. H. H. Cniamberlln, Inc, v. 
Andrews, 2 N‘.E.2d 22, 271 N.Y. 1, 
106 A.L,R. 1519, affirmed 57 S,Ct. 
122, 299 U.S. 615, 81 L.Ed. 380, re¬ 
hearing' denied 67 S,Ct. 926, 301 

U. S. 714, 81 L.Ed. 1366—Associat¬ 
ed Industries of New York State 

V. Department of Labor of New 
York, 2 N.E.2d 22, 271 N.Y. 1, 106 
A,LR, 1519. affirmed Associated 
Industries of New York State v. 
Department of Labor of State of 
New York, 57 S.Ct 122, 299 U.S. 
515, 81 L.Bd. 880, rehearing denied 
57 act 926, 301 U.S. 714, 81 L. 
Ed. 1365, 

94.45 U.S.—CJarmichael v. Southern 
Coal & Coke Co., Ala., 57 S.Ct. 868, 
801 U.S. 495. 81 L.Ed. 1246, 109 
A.L.H. 1327—C5armichael v. Gulf 
States Paper Corporation, Ala» 67 
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S.Ct 868, 301 U.S. 495, 81 KEd. 
1245, 109 A.UR. 1327. 

Ala.—Beeland Wholesale Co. v. 

Kaufman, 174 So. 516, 234 Ala. 249. 
94.50 S.C.—Pickelsiraor v. Pratt, 17 
aE.2d 524, 198 S.C. 225. 

94.55 U.S.—Carmichael v. Southeni 
Coal & Coke Ca, Ala., 57 S.Ct. 968, 
301 U.S. 495, 81 L.Ed. 1245, 109 
A.L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala., 57 
S.Ct 868, 301 U.S. 495, 81 L.Ed. 
1245, 109 A.L.R. 1327. 

S.C.—Pickelsimer v. Pratt, 17 S.E,2d 
524, 198 S.C. 225. 

Tex,—^Friedman v. American Surety 
Co. of New York, 151 aW.2d 570. 
137 Tex. 149, answer to certified 
question conformed to, Clv.App., 
164 S.W,2d 659, 

Agrlcnltiiral labor 

Under Unemployment Compensa¬ 
tion Act exempting agricultural la¬ 
bor from the tax, regulation adopted 
by administrator that employees 
processing and packing must be em¬ 
ployees of owner or tenant of land 
on which the crops have been raised. 
In order to be exempt, is not invalid, 
and does not violate due process of 
law. 

Conn.—H. Days & Co. v. Tone, 5 A. 

2d 23, 125 Conn. 399. 

Folioy and oonvenienoe 

Clasaificationa made and exemp¬ 
tions granted which are founded In 
considerations of policy and prac- 
ti<»I convenience should not be coit- 
demned as arbitrary and illusory 
and in violation of the constitutional 
guaranty of due process of law. 
N.J.—Raines v. U. C C. of New Jer¬ 
sey, 30 A.2d 31, 129 NJ.Law 387, 
certiorari denied 63 S.Ct. 1176, 
319 U.S. 767, 87 L.Ed. 1709—Sing¬ 
er Sewing Mach. Co. v- New Jer¬ 
sey Unemployment Compensation 
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Commission, 27 A.2d 889, 128 N.J, 
Law 611. affirmed 31 A.3d 818, 130 
N.J.Law 173. 

Seal estate salesmegB. as employees 

Statute requiring brokers to in¬ 
clude real estate salesmen working 
under them in determining whether 
brokers had eight or more employ¬ 
ees, was not in violation of due 
process of law. 

Ga—Babb v. Huiet. 21 S.E.2d 663, 
67 GaApp. 861. 

94.60 U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 67 S.Ct 86S. 
301 U.a 495, 81 L.Bd. 1245, 309 
A.L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala., 57 
S.Ct 868, 301 U.S, 495, 81 L.Ed. 
1245, 109 A.L.R. 1827. 

94.65 U.S.—Carmichael v. Southern 
Coal St Coke Co.. Ala. 57 S.Ct 868, 
301 U.S. 495. 81 L.E<1 1245, 109 
A.L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala, 57 
S.Ct 868. 301 U.S. 495, SI L.Ed. 
1245, 109 A.L.R. 1327. 

N.Y.—W. H. H. Chamberlin. Inc. v. 
Andrews. 2 N.E.2d 22, 271 N.Y. 1, 
106 A.L.R. 1519, affirmed 57 S-Ct. 
122, 299 U.S. 515, 81 L.Ed. 380, re¬ 
hearing denied 57 S.Ct 926, 301 
U.S. 714, 81 UEd. 1365—Assoclat- 
I ed Industries of New York State 
v. Department of Labor of New 
York, 2 N.B.2a 22. 271 N.Y, 1, 196 
A.L.R. 1519, affirmed Associated 
Industries of New York State v. 
Department of Labor of State of 
New York, 57 ac:t 122, 290 U.S. 
615, 81 KISM. 380. rehearing de¬ 
nied 67 act 936» 301 U.S. 714. 
81 UEd. 1365. 

Pa.—^Boyertown Burial Casket Co. v. 
Commonwealth, ConsuPL, 79 A.Sd 
449, 366 Pa. 574. 

S.a—Pickelsimer v. Pratt, 17 BE. 
2d 524, 198 S.a 225. 
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with a common ownership and control,®^-or con¬ 
tractors and subcontractors,^^*75 are treated as a 
single unit for the purpose of determining employers 
subject to the act, or because benefits are restricted 
to employees of those paying the tax.^^-®^ Like¬ 
wise, such acts are not in violation of due process of 
law because they provide for the distribution of 
benefits to other than the indigent, or to some less 
deserving than others, such as those discharged for 
misconduct,oj- to those who have left their em¬ 
ployment because of strikes,^5 or because they pro¬ 
hibit employers from deducting any part of their 
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contributions from the wages of their employees or 
from making any contract to that end.^^ ^ provi- 
sion that a person voluntarily leaving work be¬ 
cause of marital circumstances shall be conclusively 
presumed to be unavailable for work and hence in¬ 
eligible for benefits under the act is not in violation 
of due process of law.96-5 Constitutional guaranties 
of due process of law do not require that unemploy¬ 
ment compensation be given to one who refuses for 
any reason to work on any day of the week not ex¬ 
cluded by law as a day of labor.^S-^o 


Tex—^Friedman v. American Surety 
Co. of New York, 151 S.W,2d 570, 
137 Tex 149, answer to certified 
question conformed to, Civ.App., 
154 S.W.2d 659. 

Wastu—^Bates v. McLieod, 120 P.2d 
472, 11 Wash.2d €48. 

94.70 Iowa.—Mt. Vernon Bank & 
Trust Co. V. Iowa Employment 
Security Commission, 11 N.W.2d 
402, 233 Iowa 1165. 

Mich.—Iron Street Corp. v. Michigan 
Unemployment Compensation Com¬ 
mission, 9 N.W.2d 874, 305 Mich. 
643. 

Miss.—^Mississippi Unemployment 

Compensation Commission v. Av- 
ent, 4 So.2d 684, 192 Miss. 85, ap¬ 
peal dismissed Avent v. Mississip¬ 
pi Unemployment Compensation 
Commission, 62 S.CJt, 947, 316 U.S. 
641, 86 L.Ed. 1727. 

Mo.—^Waring v. Henry, 203 S.W.2d 
470, 356 Mo. 749. 

N.J.—^Wiley Motors v. Unemploy¬ 
ment Compensation Commission, 
31 A.2d 39. 130 N.J.Law 30, af¬ 
firmed 35 A.2d 894, 131 N.J.Law 
228. 

N.C.—Unemployment Compensation 

Commission v, J. M. Willis Bar¬ 
ber & Beauty Shop, 15 S,E.2d 4, 
219 N.C. 709. 

Successor employing unit 

Subsection of Unemployment Com¬ 
pensation Law providing for prima 
facie classification of an employing 
unit as successor employing unit oc¬ 
cupying position of predecessor on 
the basis of ownership of majority 
of voting stock sets up a reasonable 
classification based on substantial 
grounds and is not unconstitutional 
as denying employer due process of 
law. 

Mo.—^Bucklin Coal Mining Co. v. Un¬ 
employment Compensation Com¬ 
mission, 201 &W.2d 463, 356 Mo. 
313. 

94.75 N.J.—Singer Sewing Mach. 
Co. V. New Jersey Unemployment 
Compensation Commission, 27 A..2d 
889, 128 N.J.Law 611, affirmed 31 
A.2d 818, 130 N.J.Law 173. 

Tex—Friedman v. American Surety 
Co. of New York, 151 S.W.2d 570, 
187 Tex 149, answer to certified 


question conformed to, Civ.App., 
154 S.W.2d 659. 

Penalty 

Provision which imposes penalties 
for failure to report wages of sub- 
' contractors' employees does not take 
property without due process of law, 
since the prevailing wage rates in 
that business are usually known by 
contractor, the act provides for re¬ 
fund and for the filing of a tenta¬ 
tive return and a provision for proc¬ 
ess, inquiry and examination. 

' N.J.—Raines v. Unemployment Com¬ 
pensation Commission, 28 A.2d 46, 
129 N.J.Law 28, affirmed Raines v. 

U. C. C. of New Jersey, 30 A.2d 
31, 129 N.J.Law 387, certiorari de¬ 
nied 63 S.Ct. 1176, 319 U.S. 757, 
87 L.Ed. 1709. 

94.80 U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 57 S.Ct. 
868, 301 U.S. 495, 81 L.Ed. 1245, 
109 A.L.R. 1327—Carmichael v. 
Gulf States Paper Corporation, 
Ala., 57 S.Ct. 868, 301 U.S. 495, 81 
L.Ed. 1245, 109 A.L.R. 1327. 

95. U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 57 S.Ct. 868, 
301 U.S. 495, 81 L.Ed. 1245, 109 A. 
L.R. 1327—Carmichael v. Gulf 
States Paper Corporation, Ala., 57 
S.Ct 868, 301 U.S. 495, 81 L.Ed. 
1245, 109 A.L.R. 1327. 

95.5 N.Y.—W, H. H. Chamberlin, 
Inc. v. Andrews, 2 N.E.2d 22, 271 
N.Y. 1, 106 A.L.R, 1619, affirmed 57 
S.Ct 122, 299 U.S. 616, 81 L.Ed. 
380, rehearing denied 57 S.Ct. 926, 
301 U.S. 714, 81 L.Ed. 1365—Asso¬ 
ciated Industries of New York 
State V. Department of Labor of 
New York, 2 N.E.2d 22, 271 N.Y. 1, 
106 A.L.R. 1519, affirmed Associat¬ 
ed Industries of New York State 

V. Department of Labor of State 
of New York, 57 S.Ct 122, 299 U. 
S. 615, 81 L.Ed. 380, rehearing de¬ 
nied 57 S.Ct 926, 301 U.S. 714, 81 
L.Ed. 1365. 

Pa.—^Boyertown Burial CUusket Co. 
V. Commonwealth, Com.Pl., 61 
Dauph.Co. 1, 15, affi r med 79 A.2d 
449, 366 Pa. 574; 

W<n^k stoppage 

Unemployment compensation stat- | 
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ute disqualifying employee for bene¬ 
fits if unemployment is due to la¬ 
bor dispute resulting in stoppage of 
work of employer's establishment 
i and not if it does not result in such 
stoppage does not render statute 
unconstitutional as denying due 
process of law. 

Mich.—^Lawrence Baking Co. v. 
Michigan Unemployment Compen¬ 
sation Commission, 13 N.W.2d 269, 
308 Mich. 198, 154 A.LR, 660, cer¬ 
tiorari denied 65 S.Ct. 43, 323 U.a 
738, 89 L.Ed. 591. 

Effect on contribution rate 

Provision for payment of unem¬ 
ployment compensation benefits to 
employees who lose their positions 
because of participation in a strike 
which does not result in a stoppage 
of work at the employer's establish¬ 
ment does not, by its effect on the 
employer's rate of contribution to 
the unemployment fund, result in 
denying him due process of law. 
Mich.—Lawrence Baking Co. v. Mich¬ 
igan Unemployment Compensation 
Commission, supra. 

96. Mass.—^Howes Bros. Co. v, Mas¬ 
sachusetts Unemployment Compen¬ 
sation Commission, 5 N.R2d 729, 
certiorari denied 57 S.CL 434, 30t 
U.S. 657, 81 L.Ed. 867. 

N.Y.—^W. H. H. Chamberlin, Inc., v. 
Andrews, 286 N.Y.S. 242, 159 Misc, 
124, modified on other grounds 2 
N.E.2d 22, 271 N.Y. 1, 106 ALR. 
1619. affirmed 51 S.Ct 122, 301 V. 
S. 515, 81 L.Ed- 380, rehearing de¬ 
nied 67 S.Ct. 926, 301 U.S. 714, 81 
L.Ed. 1365. 

96.5 Ill.—Illinois BeH Tel. Ca v. 
Board of Review of Dept of La¬ 
bor, 107 N.E.2d 832, 413 HI. S6. 
96.10 Ohio.—Kut v, Albers Super 
Markets, 63 N.E.2d 218, 76 Ohio 
App. 51, affirmed 66 N.B.2d 648, 
146 Ohio St. 522, appeal dismissed 
67 S.Ct 86, 329 U.S. 669, 91 L.Ei. 
590, rehearing denied 67 S.Ct 186, 
329 U.S. 827, 91 L.Ed. 702. 
Religious couvictlous 

Orthodox Jew, who, because of his 
refusal of available work due to his 
religious belief which precludes Sat¬ 
urday work, is denied unemployment 
compensation on the ground that he 
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Proceedings for the carrying out and enforce¬ 
ment of unemployment compensation acts must be 
conducted in conformity with the requirements of 
due process of law.^®*^^ Xhe fact that a board 
having administrative charge of the unemployment 


compensation act is also given status determining 
power is not a denial of due process of law.®®* 
Notice and an opportunity to be heard must be given 
at some stage of the proceedings to persons whose 
rights are affected thercby.®®*^^ Where a tax or 


is unavailable for employment is not 
denied due process of law. 

Ohio.—Kut V. Albers Super Markets, 
supra. 

96.15 III.—Burkin v. Hey, 33 N.E. 
2d 463, 376 Ill. 292. 

Minn,—Juster Bros. v. Christgau, 7 
N‘.\V.2d 501, 214 Minn. 108. 

—State ex rel. Keitel v. Harris, 
186 S.W.2d 31. 353 Mo. 1043. 

Statute which provides for lien 
on all the property of the employer 
where he seeks review of adminis¬ 
trative decision and It is affirmed, 
and only for a lien on the employ¬ 
er’s personal property where no re¬ 
view is sought of decision does not 
violate due process of law. 

Ill, —-Murphy v. Cuesta, Rey & Co., 45 
X.E.2d 26, 381 Ill. 162. 

Employees cannot be deprived of 
their rights under unemployment 
compensation acts without due proc¬ 
ess of law. 

Ind.—Mouldings Division of Thomp¬ 
son Industries v. Review Bd. of 
Ind. Employment Sec. Division, 106 
KE.2d 402, 122 Ind.App, 497. 

3>ae process held act violated 

(1) Generally. 

Mo.—^Krisman v. Unemployment 
Compensation Commission, 171 S. 
W.Sd 575, 351 Mo, 18. 

(2) Unemployment Insurance Act, 
which contains a complete adminis¬ 
trative procedure with provisions 
for one original determination and 
two appeals fulfills every requisite 
of due process of law. 

Cal.—-Abelleira v. District Court of 
Appeal, Third Dish, 109 P.2d 942, 
17 Cal.2d 280, 132 A.L.R. 715. 

(3) Unemployment Compensation 
Daw, which expressly provides for 
review by the courts and the method 
of appealing to the courts, is not 
unconstitutional as violative of due 
process. 

Ark,—McKinley v. R. L. Payne & 
Son Lumber Co,, 143 S.W.2d 38, 

. 200 Ark. 1X14. 

ddjao Idaho.—Idaho Mut. Ben. Ass'n 
V. Robison, 164 P.2d 166, 65 Idaho 
793, 

96.25 Minn-—Juster Bros. v. Christ- 
gau, 7 N.W,2d 601, 214 Minn. 108. 
N.J.—^Horsman Dolls v. Unemploy¬ 
ment Compensation Comtnission. 82 
A.2d 177, 7 N.J. 641, appeal dis¬ 
missed 72 S.Ct. 201, 342 U.S. 890, 
96 KBd. 667. 

Ckmtjaning notloe 

Failure of statute providing that 
deputy should notify claimant for 


unemployment benefits and any oth¬ 
er Interested party of decision and 
reasons therefor on application for 
benefits, to require weekly determi¬ 
nations and notices to employer, does 
not con.stitute a denial to employer 
of essence of procedural due proc¬ 
ess of law. 

N.J.—Horsman Dolls v. Unemploy¬ 
ment Compensation Commission, 
supra. 

Time of notice 

Statute providing for Issuance of 
execution on certificate of assess¬ 
ment of unpaid unemployment con¬ 
tributions due under the law with¬ 
out notice to employer is not un¬ 
constitutional as denying employer 
due process of law, even though no 
court hearing Is accorded employer 
before certificate is filed and execu¬ 
tion levied. 

Mo.—State ex rel, Keitel v. Har¬ 
ris, 186 S.W.Sd 31, 353 Mo. 1043. 
Before fixud order 

Procedural due process does not 
require a hearing at any particular 
stage of an unemployment compen¬ 
sation proceeding, as long as a hear¬ 
ing is accorded before final order 
becomes effective. 

N.J.—Charles Headwear, Inc. v. 
Board of Review, 78 A.2d 306, 11 
N.J.Super. 32L 
Initial stage 

An employer was not denied due 
process of law by ex parte initial de¬ 
termination of claim for unemploy¬ 
ment compensation, where employer 
waa not bound by such determina¬ 
tion and was duly granted a hearing 
with trial de novo before appeal tri¬ 
bunal, which made a decision based 
only on sworn testimony at trial. 
*^ig.—^Boynton Cab Co. v. Gfese, 296 
N.W. 63 (^, 237 Wis. 237. 

Sammary judgment based on order 
of employment commission fixing 
employer's liability for unemploy¬ 
ment contributions which was enter¬ 
ed in precise manner provided by 
statute is not violative of due proc¬ 
ess, where due notice of hearing be¬ 
fore commission was given to em¬ 
ployer. 

Cai,—California Employment Com¬ 
mission Vp MacGregor, 149 P.2d 
304, 64 C:Sal.APP.2d 691. 

Tair hupartial hearing 

(1) Provision authorising repre¬ 
sentative appointed by department 
of labor to hold hearing to deter¬ 
mine whether employer is liable for 
contributions does not deny due 
process of law, where finding of rep¬ 
resentative of department can be no 
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more than a recommendation and 
does not amount to a finding until 
passed on by director or the court 
in case review is sought. 

Ill.—Murphy v. Cuesta. Rey & Co., 
45 N.E.2d 26, 381 III. 162 
(2) Unemployment Compensation 
I>aw authorizing commission to act 
as a fact finding tribunal and apply 
prescribed law to facts found is not 
unconstitutional as authorizing com¬ 
mission to act in quasi-judicial ca¬ 
pacity in a matter in which com¬ 
mission has a pecuniary interest, 
thereby depriving employer of prop¬ 
erty without due process. 

Mo.—Bucklin Coal Mining Ca v. Un¬ 
employment Compensation Com¬ 
mission, 201 aW.2d 463, 356 Mo, 
310. 

Jury trial 

Refusal of jury to employer in 
unemployment compensation pro¬ 
ceeding did not deny due process of 
law. 

Ohio,—^Hauswirth v. Board of Re¬ 
view of Unemployment Compen¬ 
sation, 43 N.R2d 240, 69 OhioApp. 
79. 

Bue process held mot violated 

(1) Statutory procedure for as¬ 
sessing and oollecting unemployment 
compensation tax, giving taxpayer 
a hearing before commission and 
thereafter complete judicial review, 
satisfies right to due process. 

—^Henry v. Manxella, 301 S.W.ld 
457, 356 Mo. S05. 

(2) Statute held to i>rovide for 
hearing before director to determine 
whether services performed by indi¬ 
vidual claimant constituted employ¬ 
ment. 

in.—Toplis & Harding V. Mun*y, 
51 N,E2d 605. 384 IlL 463. 

(3) Where employer not only had 
notice and opportunity to be heard 
in appeals tiwi unemployment com¬ 
pensation proceedings, but actually 
participated in hearing before Board 
of Review without objection, he 
could not contend that he was de¬ 
nied due process of law. 

N.J.—Charles Headwear, Inc. v. 
Board of Review, 78 A.M 306, 11 
N.J.Super. 321. 

(4) Where initial determination 
denying unemployment compensatfon 
benefits was made without a hear¬ 
ing, but employees had full oppor¬ 
tunity to be heard before appeals 
examiner who on the basis of the 
findings in the Initial determination 
and evidence adduced at the hearing 
allowed benefits, and Industrial com¬ 
mission thereafter, on its own mo- 
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contribution for unemployment compensation ben¬ 
efits is originally assessed ex parte and without no¬ 
tice, the employer is entitled to a full hearing after 
notice.^6-30 Orders against employers for the 
production of records for investigation may be made 
only after due notice and an opportunity to be 
heard,^^*35 In some jurisdictions it is held that the 
right of an appeal from the decision of an adminis¬ 
trative board is not a requirement of due process 
of law,9^*40 but in others the right to appeal from 
an administrative decision must be provided or there 
will be a denial of due process of law.96.45 

§ 690. Regulation of Charges, Rates, and 
Prices 

a. In general 

b. Procedural due process; notice and 

hearing 

c. Scope and extent of judicial review 
a. In G-eneral 

Governmental regulation of charges, rates, or prices 


16A C.J.a 

Is lawful and not offensive to constitutional requiremM. 
of due process of law if it is substantially related fn * 
legitimate end sought to be attained, and the teat of 
validity of such regulation is its reasonableness. 

Price control is one of the meais available to the 
states and to congress in their respective domains 
for the protection and promotion of the welfare 
of the economy,96-60 and as a general rule, govern¬ 
mental regulation of charges, rates, or prices is 
lawful and not offensive to constitutional require¬ 
ments of due process of law if it is substantially 
related to a legitimate end sought to be attained*®-** 
While the right of an owner of property to fix 
the price at which he will sell it is an inherent 
attribute of the property itself, safeguarded by the 
due process clauses of the Fifth and Fourteenth 
Amendments, as well as similar provisions in state 
constitutions,® 7 such provisions, generally speak¬ 
ing, simply protect an individual or business from 
price regulation which is arbitrary, discriminatory, 
or demonstrably irrelevant to the policy the legisla¬ 
ture is free to adopt.98 


tion without a hearing-, reversed the 
decision of the appeals examiner 
and denied benefits, the employees 
were not denied due process of law. 
Utah.—Employees of Utah Fuel Co. 
at Clear Creek v. Industrial Com¬ 
mission of Utah, 104 P.2d 197, 99 
Utah 88. 

96.30 Conn.—^Beaverdale Memorial 
Park V. Danaher, 15 A.2d 17, 127 
Conn. 175. 

96.35 III.—Durkin v. Hey, 33 N.B,2d 
463, 376 Ill. 292. 

96.40 Va.—Blankenship v. Unem¬ 
ployment Compensation Commis¬ 
sion, 13 S.E.2d 409, 177 Va. 250. 
Jadicial review 

A statute requiring payment of 
unemployment benefits allowed by 
decision of board of review regard¬ 
less of any further appeal is not 
violative of due process. 

W.Va.—State ex rel. Aikens v. Da¬ 
vis, 45 S.E.2d 486, 131 W.Va. 40. 
96.45 Idaho.—Idaho Mut. Ben. Ass’n 
V. Robison, 154 P.2d 156, 65 Idaho 
793. 

Employment relationship 

Provisions of statute which pro¬ 
vide that services performed by an 
individual for wages shall be deem¬ 
ed to be employment unless it is 
shown to the satisfaction of com¬ 
missioner that employment rela¬ 
tionship did not exist, and which 
provide no right of appeal, are in¬ 
valid as violative of the due process 
of law. 

Cra.~Zachos v. Huiet, 25 S.E.2d 806, 
195 Ga. 780. 

Provision for review held sufficient 

HI*—-IJoplis & Harding v. Murphy, 61 
N‘.B.2d 505, 384 IlL 463. 


96.60 U.S.—Sunshine Anthracite 
Coal Co. V. Adkins, Ark., 60 S.Ct. 
907, 310 U.S. 381, 84 L.Ed. 1263. 
Remedy for economic evil 

Price fixing by the state in exer¬ 
cise of police power may be used to 
remedy economic evil in intrastate 
production and consumption. 

U.S.—^Wallace v. Hudson-Dun can & 
Co., C.C.A.Or., 98 P.2d 985. 

96.65 U.S.—Cities Service Gas Co. v. 
Peerless Oil & Gas Co„ Okl., 71 S. 
'Ct. 215, 340 U.S. 179, 95 L.Ed. 190. 

97. U.S.—Old Dearborn Distributing 
Co. V. Seagram-Distillers Corpora¬ 
tion, Ill., 67 S.Ct. 139, 299 U.S. 
183, 81 L.Ed. 109, 106 A.L.R. 1476— 
McNeil V. Joseph Triner Corpora¬ 
tion, Ill., 57 S.Ct. 139, 299 U.S. 183, 
81 L.Ed. 109, 106 A.L.R. 1476—Ty¬ 
son & Bro United Theatre Ticket 
Offices V. Banton, N.T., 47 S.Ct. 
426, 273 U.S. 418, 71 L.Ed. 718, 58 
A,L.R. 1236. 

U. S. V. Superior Products, D.C. 
Idaho, 9 F.Supp. 943. 

Ga.—Harris v. Duncan, 67 S.E.2d 
692, 208 Ga. 561. 

Mont.—Great Northern Utilities Co. 
V. Public Service Commission, 293 
P. 294, 88 Mont. 180. 

Limitation by police power 
A person's valuable property right 
in respect to selling his own prop¬ 
erty at a price agreeable to himself 
cannot be taken away by legislature 
unless legislature has the right by 
virtue of its inherent police power, 
and then only to protect the public 
welfare. 

Ark.—^Union Carbide & Carbon Corp. 
V. White River Distributors, 275 
S.W.2d 455. 


98. U.S.—^Nebbia v. People of State 
of New York, N.T., 64 S.Ct 605 
291 U.S. 602, 78 L.Ed. 940. 

Brown v. Warner Holding Ca, 
D.C.Minn., 50 F.Supp. 593—Publix 
Cleaners v. Florida Dry Cleaning 
and Laundry Board, D.CPla, 32 
F.Supp. 31—Lakeland Highlands 
Canning Co. v. Mayo, D.C.Pla, 28 
F.Supp. 44, reversed on other 
grounds Mayo v. Lakeland High¬ 
lands Canning Co., 60 S.Ct 617, 
309 U.S. 310, 84 L.Ed. 774. 

Fla.—rRobinson v. Florida Dry Clean¬ 
ing & Laundry Board, 194 So, 269, 
141 Fla. 899—^Florida Dry Cleaning 
and Laundry Bd. v. Everglatiefl 
Laundry, 188 So. 380, 137 Fla 290 
—^Miami Laundry Co. v. Florida 
Dry Cleaning & Laundry Board, 
183 So. 759, 134 Fla 1. 119 ALR. 
956—State ex rel. Reynolds v. City 
of St Petersburg, 183 So. 304, 183 
Fla 766, 118 AL.R 667. 

N.J.—State Board of Milk Control v. 
Newark Milk Co., 179 A 116, 118 
N.J.Eq. 504. 

N.T,—Coty, Ina, of New York v. 
Hearn Department Storea 284 N. 
Y.S. 909, 158 Misa 516. 

N.C.—^Ely Lilly & Co. v. Saundera 4 
S.E.2d 628, 216 N.C. 163, 125 AL 
R. 1308. 

Znsuraiice rates 

The power to regulate insurance 
rates is a police power, and the con¬ 
stitutional limitations of due process 
of law, both procedural and substan¬ 
tive, apply. 

D.C.—Jordan v. American Eagle 
Fire Ins. Co., 169 F.2d 281* 83 
U.S.App.D.a 192. 
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It follows that due process guaranties arc m>t 
violated by the legislature or its agencies, when, 
in the proper exercise of its police power, or for the 
general welfare, or where the business or property 
involved is affected with a public interest, although 
of a private character,^^ it promulgates reasonable 
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regulations of prices, rates and charges,^ including 
legfislation requiring that prices, rates, or charges 
shall be reasonable in amount- and without dis¬ 
crimination,^ as well as enactments fixing rates and 
I chaiges,^ and superseding rates or prices previously 


^ U.S.—Nebbia v. People of State 
of New Tork, N.T., 64 S.Ct. 505, 
201 U.S. 502, 78 Lf-Ed. 940, 89 A. 
I^R. 1469. 

U, S. V. Gearhart, D.C.Colo., 7 
F.Supp. 712. appeal dismissed, C. 

C. A., 77 F.3d 1017. 

—In re Opinion of the Justices, 
’l0O A. 713, 88 N.H. 497. 

“Services of a public nature’’ 

Under the section of the constitu¬ 
tion investiniT the legislature with 
full power to pass laws for the cor- 
rt^ction of abuehs and to prevent un¬ 
just discrimination and excessive 
charges by persons and corporations 
t-ngaged as common carriers in 
transporting persons and property, 
or performing “other services of a 
public nature," what are “other 
services of a public nature" is for 
statutory determination, where no 
provision of organic law is violated. 
Fla,—Miami laundry Co. v. Florida 
Dry Cleaning & Laundry Bd., 183 
So. 759, 134 Fla. 1, 119 A.L,R. 956. 

L. U.S.—Nebbia v. People of State 
of New York, N.T„ 54 S.Ct. 605, 
291 U.S. 506, 78 L.Ed. 940, 89 A.L. 
R. 1469. 

U. S. V. Ericson, D.C.Minn., 102 
P.Supp. 376, appeal dismissed, C. 
A., Ericson v. U. S., 205 F.2d 420— 
Galante v. Commodity Credit 
Corp., D-C.Cal., 71 P.Supp. 963— 
Gray v. Commodity Credit Corp., 

D. C.Cal,, 63 F.Supp, 386, affirmed, 
C,C.A.. 159 F.2d 243. certiorari de¬ 
nied 67 S.Ct. 1533, 331 U.S. 842, 
91 L.Ed. 1853—-Publix Cleaners v. 
Florida Dry Cleaning and Laundry 
Bd., D.C.FIa., 32 P.Supp. 31. 

Ariz,—State v, Walgreen Drug Co., 
113 P.2d 650, 57 Ariz. 308. 

Fla.—Miami Laundry Co. v. Florida 
Dry Cleaning & Laundry Bd., 183 
So. 760. 134 Fla. 1. 119 A,L.R, 956. 
Ind.—Department of Financial In¬ 
stitutions V. Holt, 108 N.E.3d 629, 
231 Ind. 293. 

Neb.—Nelson v. Tilley, 289 N.W. 

SS8, 137 Neb. 827, 126 A.L.R, 729. 
N.J.—Di'ff V. Trenton Beverage Co., 
73 A.2d 578. 4 N.J. 595. 

N.Y,—People, on Complaints of Bail¬ 
ey, v. Mailman, 49 N.Y.S.2d 733, 
182 Miac. S70, affirmed 59 N.EL2d 
790, 293 N.Y. 887. 

N.C.—Ely Lilly & Co. v. Saunders, 
4 S.RSd 528, 216 N.C. 168. 125 A. 
L.R. 1308. 

Pa.—Commonwealth v. Zasloff, 13 A. 

2d 67, 33S Pa. 457, 128 A.L.R. 1120. 
W.Va.—Public Service Commission 
V. Harpers Perry & Potomac 


Bridge Co.. 171 S.E. 760. 114 W. 
Va. 291, certiorari denied Harpers 
Ferry & Potomac Bridg-"* Co. v. 
Public Service CommL^simn of i 
West Virginia. 54 S.Ct. 628, 292 

U. S. 624, 78 L.Ed. 1479. | 

Power of oougress 

(1) It is no objection to exercise 
of power of congress to regulate 
prices of commodities in interstate 
commerce that it is attended by the 
same incidents which attend the 
exercise of the police power of the 
state, since congressional authority, 
to regulate prices of commodities in 
interstate commerce is at least as 
great under the Fifth Amendment 
as is that of the states under the 
Fourteenth Amendment to regulate 
the prices of commodities in intra¬ 
state commerce. 

U.S.—Federal Power Commission v. 
Natural Gas Pipeline Co. of Amer¬ 
ica. 62 S.Ct 736. 315 U.S. 575. 86 
L.Ed. 1037. 

(2) The validity, under due proc¬ 
ess clause of federal Constitution, 
of method selected by congress for 
effectuating price control as part of 
wartime anti-infiation program, can¬ 
not be judged apart from consider¬ 
ation of practical necessities of ad¬ 
ministration. 

U.S,—Rottenberg v. U. S., C.C.A- 
Mass., 137 P.2d 850, affirmed Yakus 

V. U. S., 64 S.Ct 660, 321 U.S. 414, 
88 L.Ed. 834. 

Power of state 

As far as the requirement of due 
process is concerned, a state is free 
to adopt and enforce whatever eco^ 
nomic policy may be reasonably 
deemed to promote public welfare, 
whether by promoting free competi¬ 
tion by laws aimed at monopolies, or 
by curbing harmful competition by 
fixing minimum prices. 

U.S.—Publix Cleaners v. Florida 
Dry Cleaning and Laundry Bd., 
D.C.FIa.. 32 F.Supp. 31. 

Home loaa fees 

Home Owners’ Loan Act Is not un¬ 
constitutional as depriving persons 
of property without due process of 
law because of a provision prohibit¬ 
ing the solicitation of fees from 
loan applicants, except as authoriz¬ 
ed by the Home Owners" Loan Cor¬ 
poration. 

Xj^S.—U. S. ex reL Handler v. Hill, 
aC.A.Pa.. 90 F.2d 573. certiorari 
denied 68 S.Ct 140, 302 U.S. 736. 
82 L.Ed. 569, rehearing denied 68 
S.Ct 180, 302 U.S. 220, 82 LuEd. 
209. 


Pnblio utility rates 

Wh*^^m legislature shall have pre¬ 
scribed a rate for a public utilUy by 
an act duly and regularly ad'*pted, 
that rate may be ass^ailed only on 
the ground that the act is confisca¬ 
tory in its nature. 

Wis.—Wisconsin Tel. Co. v. Public 
Service Commission, 287 X.W. 122. 
232 Wis. 274, rehearing deni^^^d 287 
N.W. 593, 232 Wis, 274, certiorari 
denied Public Service Commission 
of Wisconsin v. Wisconsin Tel. 
Co.. 60 S.Ct. 614, 309 U.S. 657, 81 
UEd. 1006. 

2. U.S.—Munn v. Illinois, III., 9« 

U.S. 113. 24 L.Ed. 77. 

12 C.J. p 1280 note 90. 

a. r.S.—Portland R., etc., Co. v. 
Oregon R. Commn., Or., 23 S.€?t 
820, 229 U.S. 377, 57 L.Kd. 1248. 

12 C.J. p 1281 note 91. 

Motor vehicle sales 

Those provi.Kions of the act regu¬ 
lating and licensing sale of motor 
vehicles, which prohibit price dis¬ 
criminations made with Intent sub¬ 
stantially to lessen competition, or 
to destroy a competitor’s business 
or destroy competition by making 
excessive trade-in allowances, do 
not constitute the exercise of arbi¬ 
trary powers or an interference with 
the rights of property or personal 
liberty guaranteed by the state and 
federal constitutions. 

Neb.—Nelsen v. Tilley, 289 N.W. 388. 

137 Neb. 327, 126 A.L.R. 799. 
PTtxohase of farm prodncts 

The statute making it unlawful 
to discriminate by purchasing farm 
products at a higher price in on© 
locality than in another alter allow¬ 
ing for difference in actu^xl cost of 
transportation is not unconstitu¬ 
tional for want of due proc€SS be¬ 
cause it omits the element of in¬ 
tent to destroy competition from 
definition of unfair discrimination. 
Minn.—Stat ev. Lanesboro Produce & 
Hatchery Co.. 21 N,W.2d 792. 221 
Mmn. 246, 163 A.UR. im. 

4L U.S.—Bowles v. Willingham. Ga., 

64 S.Ct 641. 331 U.S. 503. U L. 
Ed. 892—Mayo v. Lakeland High¬ 
lands Canning Co., Fla., 60 S.Ct. 
617 . 309 U.a 310, Si UEd. 774— 

Townsend v. Yeomans, Gat., 57 S. 
a. 842, 301 U.S. 441, 81 L.Ed. 1210. 
Bowles V. Soverinsky, B,C.Mich., 

65 F.Supp. 808—Liouisville Flying 
Service v. U. S., D.C.Ky.. 64 F. 
Supp. 938—U. S. V. Hrttpnick, D. 
C.KJ.. 61 F.Supp. 982* 


1125 



§ 690 CONSTITUTIONAL LAW 

fixed by contract,^ or delegating such power to an 
officer or commission.® 

Price fixing, when employed by congress, as well 
as when employed by state legislatures, is gauged by 
the same standard as other regulation in the exercise 
of governmental powers, namely, the standard of 
reasonableness.®*® While it has narrowly been held 
that, under the due process clause of the constitution, 
legislation fixing prices or charges for goods or 
services is invalid unless the business regulated is 
affected with a public interest,^*’*1® or devoted to a 
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public purpose,e-iB and that for a business to beconj, 
"affected with a public interest” so as to authoih* 
price fixing by the legislature, the business or ih 
property must be so applied to the public as to aa- 
thorize the conclusion that it has been devoW to ' 
public use and thereby its use, in effect, granted to 
the public,6.20 the test of the power of the legisla- 
ture to fix prices is not always whether the btta^ 
ness is affected with a public interest, but whether 
the business should be regulated in the interest of 
the public.6-25 The private character of a business 
does not necessarily exempt it from the reguladoa 


Ark.—Gipson v. Morley, 233 S.W.2d 
79, 217 Ark. 660. 

Cal,—^Law v. Railroad Commission 
of California, 196 P. 423, 184 Cal. 
737, 14 A.L,.R. 249. 

Conn.—Schwartz v. Kelly, 99 A,2d 
89, 140 Conn. 176, appeal dismissed 
74 S.Ct. 227, 346 U.S. 891, 98 Lr. 
Ed. 394. 

12 C.X p 1281 note 92—66 C.J. p 163 
note 26. 

Class hasis 

Price-fixing otherwise valid is not 
improper because it is on a class 
rather than an individual basis. 

U.S.—Bowles V. Willingham. Ga., 64 
S.Ct 641, 321 U.S. 503, 88 L.Ed. 
892. 

5. XJ.S.—Philadelphia Coke Co. v. 
Bowles, Em,App., 139 F.2d 349. 

Mora V. Torres, D.C.Puerto Rico, 
113 P.Supp. 309, affirmed, C.A., 
206 F.2d 377. 

Cal.—^Law v. Railroad Commission 
of California, 195 P. 423, 184 Cal. 
737, 14 A,L..R. 249. 

51 C.J. p 14 note 18. 

6. U.S.—^Phillips Petroleum Co. v. 
Cabot Carbon Co., C.A.Okl., 210 
P.2d 841, vacated on other 
grounds 75 S.Ct. 105, 348 U.S. 867, 
99 Lt.Ed. 682—Great Northern Util¬ 
ities Co. V. Public Service Com¬ 
mission, D.C.Mont, 62 P.2d 802, 
affirmed Public Service Commis¬ 
sion of Montana v. Great Northern 
Utilities Co., 62 S.Ct. 313, 285 U.a 
524, 76 Li.Ed. 921, decision con¬ 
formed to, D.C., Great Northern 
Utilities Co. v. Public Service 
Commission, 1 F.Supp. 328, revers¬ 
ed on other grounds Public Serv¬ 
ice Commission of Montana v. 
Great Northern Utilities Co., 63 S. 
Ct. 646. 289 U.S. 130, 77 L.Ed. 1080. 

Publix Cleaners v. Florida I>ry 
Cleaning and Laundry Bd., D.C. 
Fla., 32 F.Supp. 31. 

Fla.—^Miami Laundry Co. v. Florida 
Dry Cleaning & Laundry Bd., 183 
So. 759, 134 Fla. 1, 119 A.L.R. 956. 
Mo.—State ex rel. Kansas City Pub¬ 
lic Service Co. v. Latshaw, 30 S.W. 
2d 106, 325 Mo. 909, appeal dis- 
'tnlsseA Uatshaw v. State of Mis¬ 
souri ex ret Kansas City Public 


Service Co., 51 S.Ct. 101, 282 U.S. 
806, 75 L.Ed. 723. 

Mont.—Great Northern Utilities Co. 
V. Public Service Commission, 293 
P. 294, 88 Mont 180. 

Nev.—Steamboat Canal Co. v. Gar- 
son, 185 P. 801, 43 Nev. 298, re¬ 
hearing denied 185 P. 1119, 43 Nev. 
298. 

Okl.—Ex parte Herrin, 93 P.2d 21, 
67 OktCr. 104. 

Vt—State v. Auclair, 4 A.2d 107, 110 
Vt. 147. 

12 C.J. p 1281 note 93. 

Temporary rates 

(1) Statute permitting public 
utility commission to fix temporary 
public utility rates and requiring 
commission to consider effect of tem¬ 
porary rates in fixing permanent 
rates was not violative of Four¬ 
teenth Amendment. 

U.S.—^Edison Light & Power Co. v. 
Driscoll, D.C.Pa., 21 F.Supp. 1. 

<2) The provisions of the public 
utility law authorizing the public 
•utility commission to fix a tempora¬ 
ry rate for a utility based solely on 
depreciated original cost, and pro¬ 
viding for recoupment by utility if 
temporary rate is finally determined 
not to provide a fair return, do not 
violate the due process clause of 
the Fourteenth Amendment, as au¬ 
thorizing a rate the effect of which 
may be in law confiscatory. 

U.S.—^Beaver Valley Water Co. v. 

Driscoll, D.C.Pa.. 28 F.Supp. 722. 
Members of board 

Unless the constitution is violat¬ 
ed, statutory regulations control as 
to the classes and qualifications of 
those from whom members of a 
board shall be appointed to adminis¬ 
ter a law regulating the performance 
of “services of a public nature” 
within meaning of the section of the 
constitution investing the legislature 
with power to pass laws to prevent 
excessive charges by those perform¬ 
ing “services of a public nature.” 
Fla.—^Miami Laundry Co. v. Florida 
Dry Cleaning & Laundry Bd., 183 
So, 769, 134 Fla. 1, 119 A.L.R. 956. 
Manner of determination 

Order of Board of Public Utility 
Commissioners fixing rate of return 
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IS not a taking of property without 
just compensation and without due 
process of law, unless the rate base 
determination, allowances of income 
and operating expenses, and findter 
of rate of return are illegally arriv¬ 
ed at or are not found. 

N.J.—In re New Jersey Power ft 
Light Co., 89 A,2d 26. 9 N.J. 498, 

e.5 U.S.—Wallace v. Hudson-Dun- 
can & Co., C.C.A,Or., 98 P.2d 98$. 

—^In re Northwestern Bell TeL 
Co., 43 N.W.2d 553, 73 S.D. 370, cer¬ 
tiorari denied Farmer’s Union Edu¬ 
cational and Co-op. Ass’n of S. B. 
V. Northwestern Bell Tel. Ca 71 
S.Ct 489. 340 U.S. 934, 95 L.Bd. 674. 
C?onstitutional yardstick by which 
price regulating statutes should be 
measured is the necessity for, and 
the reasonableness of the regulation. 
Cal.—^Wholesale Tobacco Dealers 

Bureau of Southern California v. 
National Candy & Tobacco Co, 83 
P.2d 3, 11 Cal.2d 634, 118 ALR 
486. 

6.10 Ga.—^Harris v. Duncan. 67 
2d 692, 208 Ga. 661. 

Mont—State ex rel. Freeman v. Ab¬ 
stracters Board of Examiners, 45 
P.2d 668, 99 Mont 564. 

N.T.—^Abbye Employment Agency v. 
Robinson, 2 N.Y.S.2d 947, 166 MIsc 
820. 

Or.—Christian v. La Forge, 242 P. 

2d 797, 194 Or. 450. 

Pa.—^Heinel Motors v. Teefy, Com. 
PL, 46 Dauph-Co. 281. 

G-xoceries 

With respect to power of state to 
regulate price of products “affected 
with a public interest’* the sale of 
groceries is not “affected with a 
public interest” 

N.J.—State on Complaint of Lief r. 
Packard-Bamberger & Ckx, 8 A2d 
291, 123 N.J.Law 180. 

6.15 Or.—Christian v. La Forge, 242 
P.2d 797, 194 Or. 450. 

6.20 Ga.—^Harris v. Duncan, 67 SwE. 
2d 692, 208 Ga. 661. 

6.25 Fla.—Miami Laimdry Co. v, 
Florida Dry Cleaning & Laundry 
Bd., 183 So. 759, 134 Fla. 1. W 
A.L.R. 956. 
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of prices by the state,and it may be competent 
for the legislature to fix minimum prices for com¬ 
modities and services regardless of whether the par¬ 
ticular business is one affected with a public inter¬ 
est.®**® The police power of the state to fix prices 
is not confined to industries which are public utilities 
in the conventional sense, and price fixing in the 
interest of the public when it bears a reasonable 
and logical relation to the public health or welfare 
is sanctioned.®-*^*^ 

Regulation of the prices of a particular business 
cannot be justified solely in the interest of the 
business regulated, since the public has a vital inter¬ 
est, which if not observed, will render the regula¬ 
tions invalid.®*'*® The fact that price control may 
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reduce tht value of the property regulated docs 
not establish that the regulation is in violation of 
the constitutional guaranty of due process. 

In accordance with the foregoing rules, par¬ 
ticular statutes and administrative orders thereunder 
regulating charges, rates, and prices have been held 
not in violation of constitutional rc<|uirements as 
to due process of law,®-®® including the Bitu¬ 
minous ^al Act,®*®® and the Emergency Price 
Control Act.®-®® Various regulations have been 
upheld in so far as they governed attome/s fees 
for services in presenting claims against the fed¬ 
eral government,’^ or against the Bureau of War 
Risk Insurance,* or in bringing suit under a work¬ 
men’s compensation statute;* barber’s charges;^® 


XT.S.—^Publix Cleaners v. Flor¬ 
ida Dry Cleaning and Laundry 
Bd., D.C.Fla., 32 F.Supp. 31. 

6.35 Ky.—^Moore v. Northern Ken¬ 
tucky Independent Food Dealers 
Ass’n, 14S S.W.2d 755, 286 Ky. 24. 
6.40 U.S.—Fublix Cleaners v. Flor¬ 
ida Dry Cleaning and Laundry Bd., 
L.C.Fla., 32 F.Supp. 31. 

6.45 Fla.—^Miami Laundry Co. v. 
Florida Dry Cleaning & Laundry 
Bd.. 183 So. 75$. 134 Fla. 1, 1X9 
A.L.R. 956. 

6JSO U.S.—^Taylor v. Bowles, C.C.A. 
Cal., 147 F.2d 824. 

6.55 U.S.—Creedon v. Bowman, D. 
C.Pa., 75 F.Supp. 265—U- S. v- 
Hlckey & Co.. D.C.Tex., 70 F.Supp. 
13, affirmed, C,C.A-, 168 F.2d 752, 
certiorari denied 69 S.Ct, 138, 336 
U.S. 867, 93 L.Ed. 412—West 

Coast Macaroni Mfg. Co. v. Brock, 
U.C.Cal., 24 F.Supp. 442. 

—May’s Drug Stores v. State 
Tax Commission, 45 N,W‘-2d 245, 
242 Iowa 319. 

AgHonXtitral Adjustment Act 

Xj.s. —Wallace v. Hudson-Duncan & 
Co., C.aA,Or., 98 F.2d 985. 

Mulford V. Smith, D.C.Ga., 24 
F.Supp. 919, affirmed 59 S.Ct. 648, 
807 U.S. 38, 83 LuEd. 1092. 

7ees of oommlssloa 
Act with respect to fees to be 
charged by Corporation Commission 
or its secretary and reauiring con¬ 
version into state treasury of such 
fees, including 10 per cent of re¬ 
bates or refunds made by public 
service companies through commis¬ 
sion’s intervention or agency, does 
not violate provisions of constitu¬ 
tion as to due process. 

C&L—Crawford v. Corporation Com¬ 
mission, 106 P.2d 806, 188 Okl. 101. 
%JSO U.a— Gray v. Powell, 62 S.Ct 
326, 314 U.a 402, 86 L-Bd. SOI— 
Sunshine Anthracite Goal Co. v. 
Adkins. Ark., 60 aCt 907, 310 U. 
S, 381, 84 KEd. 1263. 
fiAB U.a— Takus v. U. a. Mass.. 


64 S.Ct 660, 321 U.S. 414, 88 L.Ed. 
834. 

Schiefla v. dark, Em.App., 163 
P.2d 685—Culhane v. Clark. Em. 
App., 162 F.2<i 736—Taylor v. 

Porter, 156 F.2d 805. certiorari de¬ 
nied 67 act 203, 329 U.S. 782. 
91 L.Ed. 671—Taylor v. U. S.. C. 
C.A.Cal., 142 P.2d 808, certiorari 
denied 65 S.Ct 56, 323 U.S. 723, 89 
L,Ed. 581. rehearing denied 65 S. 
Ct 113, 323 U.S. 813, 89 I*.Ed. 647 
—Bibb Mfg. Co. V. Bowles, Em. 
App.. 140 F.2d 459—Rottenberg v. 
U. a. C.C.A.Mass., 137 F.2d 860, 
affirmed Takus v. U. S., 64 S.Ct 
660, 321 U.a 414, 88 UEd. 834. 

Brown v. W. T. Grant Co., D. 
C.N.Y., 53 F.Supp. 182—Brown v. 
Warner Holding Co., D.C.Minn., 50 
F.Supp. 593—U. S. V. Sosnowita & 
Lotstein, D.ClConn., 50 F.Supp. 

U. a V. Tire Center, D.C. 
Del., 50 F.Supp. 404—Brown v. Ay- 
ello, D.C.Cal., 50 F.Supp. 391—U. 
S. V, Slobodkln, D.C.Mass., 48 F. 
Supp. 913. 

Kan,—^Ritchie v. Johnson, 144 P.2d 
925. 158 Kan. 103. 

La-—Beers v. Peters. App., 29 So.2d j 
611, adhered to 82 So. 2d 409. 

Ohio.—Kirschbaum v. Mobley, 12 
Ohio Supp. 6. 

Pa.—Kelly v. Gold, 49 Pa.Diat & 
Co. 672. 

Cessatioai of hostilities 

The enforcement of Emergency 
Price Control Act after cessation of 
hostilities with enemy countries did 
not deprive persons charged with vi¬ 
olation of the act of due process of 
law on theory that emergency for 
which It was established had passed, 
since ’‘cessation of hostilities” is 
not equivalent to ’’end of war” and 
emergencies giving rise to enact¬ 
ment of legislation still exist 
U.S.—Bowles V. Soverinsky, D.C. 

Mich., 65 F.Supp. 808. 

Examlnatioiii of records 

(1) The examination by agents of 
Office of Price Administration of 
records of lumber company kept un¬ 
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der requirements of Emergency 
Price Control Act did not violate 
Fifth Amendment even though no 
subpoenas were issued therefor. 
U.S.—Bowles V. Stitzinger, D.C.Pa, 
59 F.Supp. 94. 

(2) On the other hand, the statute 
authorizing Price Administrator to 
make investigations and issue sub¬ 
poenas duces tecum, if construed to 
give Price Administrator final right 
to determine whether contents of 
record, paper, or document called 
for by subpoena duces tecum is ma¬ 
terial, without right to judicial re¬ 
view, would be unconstitutional. 

U.S.—Bowles V. Cherokee Textile 
Mills, D.C.Tenn., 61 F.Suppv 584. 

7. U.S.—Capital Trust Co. t. Cal¬ 
houn, Ky., 39 S.Ct 48«. 259 U.K 
208, 63 L-Ed. 942, petition granted 
39 S,Ct 493, 63 L.Ed. 942. 
j W.Va.—Black v. Crouch. 106 S.E 
[ 749, 85 W.Va 22. 

Contra 

Ky.—Black v. O’Hara, 194 S.W. 811, 
175 Ky, 623, 

Miss,—Lay v. 3Uiy, 79 So. 291, 118 
Miss. 549, affirmed 39 S.Ct 13. 248 
U.S. 24, 63 L.Ed. 103. 

& U.S.—Margolin v. U. S., N.Y., 46 
S.Ct 64, 269 U.S. 93, 70 L.Ed. 176. 

9. U.S.—Yeiser v. IDysart, Neb,, 45 
S.Ct 399, 267 U.R 540, 69 KEd, 
775. 

lOu Fla.—-Corpus Juris Seounduia 
cited in McRae v. Robbins, 9 So. 
2d 284, 287, 151 FIa 109. 

La —Board of Barber Examiners of 
Louisiana v. Parker, 182 So. 485, 
190 La 214. 

N.M.—Arnold v. Bd. of Barber Eoun- 
iners, 109 P.2d 779. 45 N.M, 57. 

Okl.—Jarvis v. State Bd. of Barber 
Examiners, 83 F.Sd 569, 183 Okl. 
627. 

MluiTnmw prices 

FIa—M cRae v. Robbins, 9 Sov2d 284, 
161 FIa 109. 

Minn.—State v. McMastws, *83 N.W. 
767, 204 Minn, 438, 
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cleaning, pressing, and dyeing prices employ- due process of law also are not violated by regula- 

ment agency chargesand live stock market tions governing liquor prices;12.5 prices’ll 

agency charges.'^^ Constitutional provisions as to * 


Okl.—Ex parte Herrin, 9S P,2d 21, 
67 OkLCr. 104. 

10.5 U.S.—Publix Cleaners v. Flor¬ 
ida Dry Cleaningr and Laundry 
Board, D.C.Pia., 32 P.Supp. 31. 

Colo.^—Smith Bros. Cleaners & Dy¬ 
ers V. People ex rel. Rogers, 119 
P.2d 623, 108 Colo. 449—People ex 
rel. Rogers v. Barksdale, 87 P.2d 
755, 104 Colo. 1. 

11. IJ.S.—Olsen V. State of Nebras¬ 
ka ex rel. Western Reference & 
Bond Ass'n, Neb., 61 S.Ct. 862, 313 

U. S. 236, 86 L.Ed. 1305, 133 A.L.R. 
1500. 

National Employment Exchange 
v. Geraghty, C.C.A.N.T., 60 P.2d 
918. 

N.T.—^Abbye Employment Agency v. 
Robinson, 2 N.T.S.2d 947, 166 Misc. 
820—^Austin v. National Employ¬ 
ment Exchange, 266 N.Y.S. 306, 148 
Misc. 716. 

12 . U.S.—Tagg Bros. & Moorhead 

V. U. S., Neb., 50 S.Ct. 220, 280 U. 

S. 420, 74 L.Ed. 524. 

12.5 Ark.—Gipson v. Morley, 233 S. 

W. 2d 79. 217 Ark. 560. 

Conn.—Schwartz v. Kelly, 99 A.2d 
89, 140- Conn. 176, appeal dismissed 
74 S.Ct. 227, 346 U.S. 891, 98 L. 
Ed. 394. 

Ky.—Reeves v. Simons, 160 S.W.2d 
149, 289 Ky. 793. 

Ohio.—Blackman v. Board of Liquor 
Control of State. 113 N.E.2d 893, 
95 Ohio App- 177, appeal dismissed 
109 N.B.2d 475, 158 Ohio St. 368. 

R.I.—^Nocera Bros. Liquor Mart, Inc. 
V. Liquor Control Hearing Bd., 100 
A.2d 652. 

Sednctions to retailers 

Statute prohibiting liquor manu¬ 
facturers and wholesalers from 
granting retailers any reduction of 
the established price of a given 
brand of liquor bears a reasonable 
and substantial relation to the pur¬ 
pose of such statute and regulations 
designed to enforce it of preventing 
the evil of the tied house, and hence 
such statute constitutes a valid ex¬ 
ercise of police power to regulate 
the liquor traffic and does not vio¬ 
late constitutional guaranty of due 
process of law. 

Conn.—^Beckanstin v. Liquor Control 
Commission, 99 A.2d 119, 140 Conn. 
185. 

13. U.S.—Nehbia v. People of State 
of New York. N.Y., 54 S.Ct 505, 
291 U.S. 505, 78 L.Ed. 940, 89 A.L.R. 
1469. 

U. S. V. Whiting Milk Co., D.C. 
Mass., 21 P.Supp. 321, vacated on 
other grounds, C.C.A., 105 P.2d 
^ 754—^. S. V. Shissler. D.C.IU., 7 
F.SUPPL 123. 


Ala.—Franklin v. State ex rel. Ala¬ 
bama State Milk Control Board, 
169 So. 295, 232 Ala. 637. 

Cal.—Knudsen Creamery Co. of Cal. 
V. Brock, 234 P.2d 26, 37 Cal.2d 
485—Pacific Coast Dairy v. De¬ 
partment of Agriculture, 123 P.2d 
442, 19 Cal.2d 818, reversed on oth¬ 
er grounds Pacific Coast Dairy v. 
Department of Agriculture of Cal., 
63 S.Ct 628. 318 U.S. 285, 87 L. 
Ed. 761, rehearing denied Pacific 
Coast Dairy v. Department of Agri¬ 
culture of State of California, 63 

S. Ct 849, 318 U.S. 801, 87 L.Ed. 
1X65—Jersey Maid Milk Products 
Co. V. Brock, 91 P.2d 577, 13 Cal. 
2d 620. 

Avoset, Inc. v. Brock, App., 178 
P.2d 56, rehearing denied 179 P.2d 

4. 

Fla,—^Miami Home Milk Producers 
Ass’n V. Milk Control Board, 169 
So. 541, 124 Fla. 797. 

N.J.—State Board of Milk Control v. 
Newark Milk Co., 179 A. 116, 118 
N.J.Eq. 504. 

N.Y.—Royce v. Rosasco, 287 N.Y.S. 
692, 159 Misc. 236. 

Ohio.—^Ziegler v. Brown, 14 Ohio 
Supp. 35, appeal dismissed 64 N.E. 
2d 680, 146 Ohio St 224. 

Or.—Savage v. Martin, 91 P.2d 273, 
161 Or. 660. 

Pa.—^Rohrer v. Milk Control Board, 
186 A. 336, 322 Pa, 257. 

Vt—State V. Auclair, 4 A.2d 107, 110 
Vt 147. 

Va,—^Reynolds v. Milk Commission 
of Virginia, 179 S.E. 507, 163 Va. 
967. 

Equalizatiozi of i>rices 

The statute authorizing the com¬ 
missioner of agriculture and markets 
to equalize prices of milk paid to 
producers is not unconstitutional as 
being confiscatory. 

N.Y.—^Noyes v. Erie & Wyoming 
Farmers Co-op. Corp., 22 N.E.2d 
334, 281 N.Y. 187. 

Agricultural E^keting Agreement 
Act 

U.S.—^U. S. V. Rock Royal Co-op., N. 

T. , 59 S.Ct 993, 307 U.S. 533, 83 
L.Ed. 1446, rehearing denied 60 

5. Ct 66, SOS U.S. 631, 84 L.Ed. 526, 
Dairymen's League Co-op. Ass'n v. 
Rock Royal Co-op., 60 S.Ct 66, 308 

U. S. 631, 84 L.Ed. 626, and Metro¬ 
politan Co-op. Milk Producers Bar¬ 
gaining Agency v. Rock Royal Co¬ 
op., 60 S.Ct 67, 308 U.S. 631, 84 
L.Ed. 526. 

Crull V. Wickard, C.C.AKy., 137 
F.2d 406. 

U. S. V. H. P. Hood & Sons, D.C. 
Mass., 2$ F.Supp. 672, affirmed, C. 
C.A, Green Valley Creamery v. 
U. S., 108 F.2d 342, and H P. Hood 
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& Sons V. U. S., 69 S.Ct 1019. 307 
U.S. 588, 83 L.Ed. 1478. 

Milk Marketing Act 
Mich.—Johnson v. Michigan Milk 
Marketing Bd,, 295 N.W. 346. 295 
Mich. 644. 

Price diffierentials 

(1) Statute allowing dealers in nn- 
advertised milk to sell fluid milk at 
price of one cent per quart below 
that of milk sold under well-adver¬ 
tised trade name, provided dealers 
were engaged in business at date 
when original statute became efifec- 
tive did not deny due process. 

U.S.—Borden’s Farm Products Co. v. 
Ten Eyck, D.C.N.T., 11 F.Supp. 59|] 
affirmed 56 S.Ct 453, 297 U.S. 25l' 
80 L.Ed. 669. 

(2) Provisions of Milk Control Act 
authorizing Milk Control Board to fix 
prices under certain circumstances 
are not discriminatory because pric¬ 
es fixed are not required to be uni¬ 
form in all markets of the state. 

Vt.—State V. Auclair, 4 A,2d 107, IID 

Vt 147! 

Orders upheld 

(1) Milk control board’s order re¬ 
quiring distributors to charge ten 
cents and storekeepers nine cents per 
quart for sale to consumers was not 
unreasonable or arbitrary, or denial 
of due process to storekeeper. 

U.S.—^Nebbia v. People of State of 
New York, N.Y., 54 S.Ct 506, 291 U. 

S. 502, 78 L.Ed. 940, 89 A.L.R. 1469. 

(2) Plaintiff was not entitled to in¬ 
junction restraining execution of or¬ 
der of state milk control board re¬ 
quiring repayment to those who sold 
it milk, on theory that establishment 
of minimum prices prevented plain¬ 
tiff from making profit and took 
property without due process, 

U.S.—Hegeman Farms Corporation v. 
Baldwin, D.C.N.T., 6 F.Supp. 297. 
affirmed 66 S.Ct. 7, 295 U.S. 165. 
79 L.Ed. 259. 

(3) Other orders regulating the 
price of milk have been held not to 
deny due process. 

U.S.—^U. S. V. Rock Royal Co-op., N. 

T. , 59 S.Ct. 993, 307 U.S, 535, 85 
L.Ed. 1446, rehearing denied 60 S. 
Ct. 66, 308 U.S. 631, 84 LBd. 526, 
Dairymen's League Co-op. Ass’n v. 
Rock Royal Co-op., 60 S.Ct. 66, 303 

U. S. 631, 84 L.Ed. 526, and Metro¬ 
politan Co-op. Milk Producers Bar¬ 
gaining Agency v. Rock Royal Co¬ 
op,, 60 S.Ct. 67. 308 U.S. 631, 84 L 
Ed. 526. 

U. S. V, Adler's Creamery, C.€M 
N.T., 107 P.2d 987. 

PSL—Food Distributors Ass'n v. Milk 
Control Commission of Common¬ 
wealth of Pa., Com.PL. 60 Dauph 
Co. 183. 
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igzT cane prices theater ticket resale pric- 
..1340 insurance rates 3^nd interest rates for 
nail loans.^"^-^ 

As against a contention of denial of due process, 
nactments and administrative action thereunder 
ave been sustained in the case of regulations gov- 
rning rents, and as incident thereto, the right to 
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continued possession of rented premises,^^ including 
the Emergency Price Control Act,^S.S an<j state 
statutes regulating the rents of business premis- 
esA^.io Constitutional limitations of due process al¬ 
so do not preclude the regulation of steam heating 
rates tobacco warehouse charges toll bridge 

charges used car price allowances and wage 


iJS U.S.—^Vidal v. Fernandez, C.C. 
A.Puprto Rico, 104 F.2d 606, cer¬ 
tiorari denied Vidal v. Garcia, 60 S, 
Ct. 139, 308 U.S. 602, 84 U.Ed. 504. 

I, 10 N.T.—Kelly-Sullivan, Inc., v. 
Moss, 22 N.Y.S.2d 491, 174 Misc. 
1098, atflrmed 24 N.Y.S.2d 984, 260 
App.Piv. 921. 

t. U.S.—jiBtna Fire Ins. Co. v. 
Shanks, P.C.Ky., 14 P.2d 690. 

[ass.—In re Opinion of the Justices, 
147 N-E. 681, 251 Mass. 569. 

L5 Ind.—‘Financial Aid Corp. v. 
Wallace, 23 N.E.2d 472, 216 Ind. 
114, 125 A.L.R. 736. 

S. U.S.—Edgar A- Levy Leasing 
Co. V. Siegel, N.Y., 42 S.Ct. 289, 
258 U.S. 242, 66 L.Ed. 595. 

■.y.—People ex rel. Durham Realty 
Corporation v. La Fetra, 130 N.E. 
601, 230 N.Y. 429, 16 A.L.R. 152—i 
People ex rel. Brixton Operating 
Corporation v. La Fetra, 130 N.E. 
601, 230 N.Y, 429, 16 A.L.R. 152, 
error dismissed 42 S.Ct. 47, 257 U. 
S. 665, 66 L.Ed. 424. 
hlo.—Kirschbaum v, Mobley, 12 
Ohio Supp. 6. 

*artLciilar statutes and regtOations 
theretuider 

(1) Housing and Rent Act of 1949. 
f.S.—^Woods V. Gorman, C.A,I1I., 179 

F.2d 290. 

(2) Housing and Rent Act of 1947 
8 amended. 

f.S_Woods V. Cloyd W. Miller Co., 
Ohio, 68 S.Ct. 421, 333 U.S. 138, 92 
L.Ed. 596. 

Landes v. Barrett, C.Al.Mo., 199 
F.2d 539—U. S. v. Forhownik, C.A. 
N.Y., 182 F.2d 829, certiorari denied 
71 S.Ct. 60, 340 U.S. 825, 95 L.Ed. 
606, rehearing denied 71 S.Ct. 194, 
S40 U.S. 885, 95 L.Ed. 643—Woods 
V. OaJi Park Chateau Corp., C.A. 
III., 179 F.2d 611. 

U, S, V, Friedman, D.C.Iowa, 89 
F.Supp. 957—^Woods v. Benson Ho¬ 
tel Corp., D.C.Minn., 75 F.Supp. 
743, affirmed, C.C.A., 168 F.2d 694, 
and vacated on other grounds, D. 
C., 81 F.Supp. 46. 

r.J.—^Beinecke v. Terranova, 55 A,2d 
658, 26 N.J.Misc. 15. 

LT.—Stahl V. Pinkelstein, 73 N.Y.S. 
2d 679, 189 Misc. 870. 

<3) The Price Control Extension 
let of 1946. 

J. S.—^Woods V. Schmid, GC.A.Tex., 
164 F.Sd 981—Porter v. Shibe. C.C. 
A.C 0 I 0 . & Earn, 158 F.2d 68. 

(4) State rent control law. 

£asa—Russell v. Treasurer and Re¬ 


ceiver General, 120 N.K2d 388, 331 
Mass. 501. 

N.J.—^Jamouneau v. Hamer, 109 A. 2d 
640, 16 N.J. 500, certiorari denied 
76 S.Ct. 580, 349 U.S. 904, 99 L.Ed. 
1241. 

N.T.—^Teeval Co, v. Stern, 93 N.E.3d 
884, 301 N.T. 346. certiorari denied 
71 S.Ct. 122, two cases. 3i0 U.S. 
876, 95 L.Ed. 637, 71 S.Ct. 124, 340 
U.S. 876, 95 L.Ed. 637, Jawrower v. 
Leighton, 71 S.Ct 125, 840 U.S. 876, 
95 L.Ed. 637, and Leighton v. Jaw- 
rower, 71 S.Ct 125, 340 U.S. 876, 95 
L.Ed. 637—Twentieth Century As¬ 
sociates V. Waldman, 65 N.E.2d 177, 
294 N.Y. 671. 162 A.L.R. 197. appeal 
dismissed 66 S.Ct 492, 326 U.S. 696, 
90 L.Bd. 410. and 66 S.Ct 493, 326 
U.S. 697, 90 L.Ed. 410. 

Port of N. Y, Authority v. J. K. 
Linde Paper Co., 127 N.Y.S. 2d 155, 
205 Misc. 110. 

(5) Provisions of Rent Control 
Law with respect to the withdrawal 
of rental accommodation.^ from ihf* 
market. 

X.Y.—Dekrone v. Bussitil. 102 N.T.S. 

2d 291, 199 Misc. 70. 

I Cushman v. McGoldriek, 126 N.Y. 
S.2d 841. 

Statute held invalid ^ 

Reasonable Rents Act, prohibiting 
landlord from recovering possession j 
of his property at expiration of term | 
of lease contract when he desires in 
good faith to do so in order to with¬ 
draw property from rental market | 
and devote it to his own use as a j 
business establishment, is an arbi-1 
trary and unreasonable exercise of | 
police power which deprives landlord 
of his property without due process 
of law. 

U.S.—Rivera v. R, Cobian Chlnea & 
Co., C.APuerto Rico, 181 F.2d 974. 

15^ U.S.—Taylor v, U. S., C.C.A. 
Cal., 142 F.2d 808, certiorari denied 
65 S.Ct. 56, 323 U.S. 723, 89 L.Ed. 
581, rehearing denied 65 S.Ct. 113, 
323 U.S. 813, 89 L.Ed. 647—Bibb 
Mfg. Co. V. Bowles. Em.App., 140 
F,2d 459—Taylor v. Brown, Em. 
App., 137 F.2d 664, certiorari de¬ 
nied 64 S.Ct. 194, 320 U.S. 787, 88 
L.El 473. 

Henderson v. Klmmel, D.C.Kan., 
47 F.Supp. 635. 

Contra Wuebker v. James, 58 N.Y.S. 
2d 671. 

necessities of ad-ministratioa. 

The validity under the due process 
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clause of method of rent control 
which congrei^s has authorized under 
Emergency Price Control Act cannot 
be judged apart from a consideration 
of practical necessities of adminis¬ 
tration. 

U.S.—Wilson V- Brown, Em.App., 137 
F.2d 348. 

Applioattoa to partiotilaar landlord 
Section of Emergency Price Con¬ 
trol Act requiring the administrator 
to fix maximum rents which are gen¬ 
erally fair and equitable Instead of 
fair and equH>ib)e as applied to a 
particular landlord is not unconsti¬ 
tutional. 

U.S.—Bov.ics V. Willingham, Ga-, 64 
S.Ct. 641, 321 U.S. 503, 88 L.Ed. 
892. 

W'ilwon V. Brown, Em.App., 137 

F.2a 3 4 8. 

1 

I Retroactive re-erfca'blish.Tn eait of 
i regulations, defeating landlord’s 
j right to po.s.sf,‘ssion, is not deprival 
] of pn»p*'rty w’ithout due process. 

I U.S.—I'urter v. Merhar, C.C.A.Ohio, 
160 F.2d 397. 

15.10 U.S.—Finn v. 415 Fifth Ave. 
Co., C.C.A.N.Y.. 163 P.2d 561, cer¬ 
tiorari denied Melghan v. Finn, 66 
S.Ct- 1014, .*128 tT.S. 839, 90 L.Ed. 
1614, and 415 Fifth Ave. Co. v. 
Finn, 66 S.Ct. 1014, 328 U.S. 838. 90 
L.Ed. 1614. 

N.T.—^Kup^rschmid v. Globe Brief 
Case Corp., 58 N.Y.S.2d 71, 185 
Misc. 748—Twentieth Century As¬ 
sociates V. Waldman, 53 N.Y.S.2d 
612. 184 Misc. 21, affirmed 83 N.E. 
2d 177, 294 N.Y. 571. 162 A.L.R. 
197, appeal dismissed 66 S.Ct. 492, 
326 U.S. 696, 90 L.Ed. 410, and 66 
S.Ct 493, 326 U.S. €97, 90 L.Ed. 
410. 

16. U.S.—Midland Realty Co. v. 
Kansas City Power & Light Co.. 
Mo., 57 S.Ct. 345, 300 U.S. 109, 81 
L.Ed. 540, rehearing denied Mid¬ 
land Realty Co. v. Kansas City 
Power & Light Co., 57 S.Ct. 504, 
300 U.S. 687, 81 L.Ed. 888, 

U.S.—Townsend v. Yeomans, 
Ga., 57 S.Ct. 842, 301 U.S. 441, 81 
L.Ed. 1210. 

173 t\S.—American Toll Bridge Co. 
V. Railroad Commission of Cal., 
Cal., 69 S.Ct 948, 307 U.S. 486, 83 
L.EJd. 1414. 

18. U.S.—^U, S, V. James W. McAlis¬ 
ter, Inc., D.C.Cal., 8 F.Supp. 529. 
Neb.—Nelson v. Tilley, 289 N.W. 388, 
137 Neb. 327, 126 A.UR, 729. 
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assignment discounts and in exerting the war 
power of the nation congress may authorize the 
president to prescribe coal prices, without violat¬ 
ing the due process clause of the Fifth Amend- 
ment.20 An ordinance merely requiring the filing 
of a schedule of prices as a condition precedent to 
the issuance of a license to engage in the laundry 
business, is not violative of due process require- 
ments.^’i 

A statute prohibiting the sale of merchandise be¬ 
low cost,2i*S for the purpose of injuring competitors 
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and destroying competition,2l-io likewise does not 
it has been held, violate constitutional provisions as 
to due process. Prices in respect of goods identified 
by such means as trade-marks, labels, and brands 
may be fixed under legislative leave by contract 
between the parties without violation of con¬ 
stitutional due process guaranties,^^ ^nd, althon^ 
there is also authority to the contrary,23 legislation 
of this character has been upheld constitutionally 
even where it binds third persons not parties to the 
contract.24 


la. VsL —Sweat v. Commonwealtli, 
148 S.B. 774, 152 Va. 1041. 

2a IT.S.—^HirWand v. Russell Car & 
Snowplow Co-, Pa., 49 S.Ct. 314, 279 
U.S. 253, 73 Ii.Ed. €88. 

Ford V. U. S., C.C.A.Ohio, 281 P. 
298, reversed on other grounds 44 
S.Ct. 300, 264 U.S. 239, 68 L.Ed, 658. 

U. S. V. Ford, D.C.Ohio, 265 F. 
424. 

21. Ga.—City of Newnan v. Atlan¬ 
ta Laundries, 162 S.B. 497, 174 Ga. 
99, 87 A.L.R. 607, appeal dismissed 
Atlanta Laundries v. City of New- 
nan, 62 S.Ct. 495, 286 U.S. 526, 76 
L,Ed. 1269. 

21.5 Iowa.—^May’s Drug Stores v. 
State Tax Commission, 45 N.W.2d 
245, 242 Iowa 319. 

Z^gislatnre’s ftnding that ordinari¬ 
ly sales below cost injure competi¬ 
tors and destroy competition is suffi¬ 
cient justification for prohibition of 
all such sales, at least in absence of 
some showing that a substantial vol¬ 
ume of sales below cost by dealers 
would not have such result. 

Iowa.—^May's Drug Stores v. State 
Tax Commission, supra.. 

Statement of purposes 

The absence of preamble or other 
statement of purposes and objectives 
from Unfair Cigarette Sales Act does 
not make statute unconstitutional as 
denying due process. 

Ohio.—Serrer v. Cigarette Service 
Co., Com.Pl., 74 N.E-2d 841, affirm¬ 
ed, App., 74 N.E.2d 853, affirmed 
76 N.B.2d 91, 148 Ohio St. 519. 

21.10 Mont.—^Associated Merchants 
of Montana v. Ormesher, 86 P.2d 
1031, 107 Mont. 630. 

Wyo.—State v. Langley, 84 P.2d 767, 
53 Wyo. 332. 

Xnjiinctive relief 

The unfair sales practice law cre¬ 
ating a right of action for injunctive 
relief in favor of party aggrieved by 
sale 'or “offer of sale of merchandise 
at less than cost with intent to in¬ 
jure competitors or destroy competi¬ 
tion is constitutional as coming with¬ 
in scope of the police power. 

Opnij.—Carroll v. Schwartz, 14 A.2d 
r f6ji,127Conml26, 

Md.-^B^um V. Engelman^ 57 A.2d 421, 
i9®Md.'l09. ‘ • • 


22. U.S.—Old Dearborn Distributing 
Co. V. Seagram-Distillers Corpora¬ 
tion, Ill., 57 S.Ct. 139, 299 U.S. 183, 
81 L.Ed. 109, 106 A.L.R. 1476—^Mc¬ 
Neil V. Joseph Triner Corporation, 

Ill., 57 S.Ct. 139, 299 U.S. 183, 81 
L.Ed. 109, 106 A.L.R. 1476. 

Schwegmann Bros. Giant Super 
Mkts. V. Eli Lilly & Co., C.A.La., 
205 F.2d 788, certiorari denied 74 
S.Ct. 71, 346 U.S. 856, 98 L.Ed. 369, 
rehearing denied 74 S.Ct 217, 346 

U. S. 905, 98 L.Ed. 404—Sunbeam 
Corp. V. Wentling, C.A.Pa., 185 F. 
2d 903, vacated on other grounds 71 
S.Ct. 1012, 341 U.S. 944, 95 L.Ed. 
1369. 

Md.—S chill V. Remington Putnam 
Book Co., 17 A.2d 175, 179 Md. 83, 
reargument overruled 22 A.2d 128, 
179 Md. 83. 

N.J.—Johnson & Johnson v. Welss- 
bard, 191 A. 873, 121 NT.J.Eci. 685. 
N.C.—^Ely Lilly & Co. v. Saunders, 4 
S.E.2d 528, 216 N.C. 163, 125 A.L. 
R. 1308. 

S.D.—Miles Laboratories v. Owl Drug 
Co., 295 K.W. 292, 67 S.D. 523. 
Wis.—^Weco Products Co. v. Reed 
Drug Co., 274 N.W. 426, 225 Wis. 
474. 

Terms safiLcie&tly definite 

Terms "‘fair and open competition,” 
“any commodity/* and “any contract 
entered into pursuant to provisions 
of section 1,” in statutes of the char¬ 
acter discussed in the text, are not 
so vague and indefinite as to deny 
due process of law. 

U.S.—Old Dearborn Distributing Co. 

V. Seagram-Distillers Corporation, 

Ill., 57 S.Ct. 139, 299 U.S. 183, 81 
L.Ed. 109, 106 A.D.R. 1476—McNeil 
V. Joseph Triner Corporation, Ill., 
57 S.Ct. 139, 299 U.S. 183, 81 L.Ed. 
109, 106 A.L.R. 1476. 

Ireglslature had power to provide 

for contracts fixing resale prices. 
N.Y.—^Doubleday, Doran & Co. v. R. 
H. Macy & Co., 284 N.Y.S. 533, 158 
Misc. 267, affirmed 199 N.E. 409, 269 
N.Y. 272, 103 A.L.R. 1325. 

23. Ark.—Union Carbide & Carbon 
Corp. V. White River Distributors, 
275 S.W.2d 455. 

Ga.—Cox V. General Elec. Co., 85 S.E. 
2d 614, 211 G,^ 286-^rayson-Rob' 
inson Stores, Inc. v. Oneida, Limit- 
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ed, 75 S.E.2d 161, 209 Ga. 613, cer¬ 
tiorari denied Oneida, Limited r. 
Grayson-Robinson Stores Inc., 74 
S.Ct. 39, 346 U.S. 823, 98 L.Ed. 848. 
Mich.—Shakespeare Co. v. Lippman'e 
Tool Shop Sporting Goods Co., 54 
N.W.2d 268, 334 Mich. 109. 

N.Y.—^Doubleday, Doran & Co. v. R. 
H. Macy & Co., 199 N.E 499, 269 
N.Y. 272, 103 A.L.R. 1325. 

Coty, Inc., of New York v. Hearn 
Department Stores, 284 N.Y.S. 999, 
158 Misc. 516. 

Violation of state oonstltatiofi 
While the Fair Trade Act is not 
unconstitutional on ground that it 
violates due process of law as guar¬ 
anteed by federal Constitution, It 
permits unconstitutional deprivation 
of liberty and property of retailers 
without due process of law guaran¬ 
teed by state constitution by author¬ 
izing one retailer, without legislative 
standards, to make a contract with 
producer fixing minimum prices 
which shall be binding on all other 
retailers. 

Neb.—^McGraw Elec. Co. v. Lewis & 
Smith Drug Co., 68 N.W.2d 698, 159 
Neb. 703. 

24. Ill,—Old Dearborn Distributing 
Co. V. Seagram-Distillers Corpora¬ 
tion, Ill., 57 S.Ct. 139. 299 U.S. 188. 
81 L.Ed. 109, 106 A.L.R. 1476—Mc¬ 
Neil V. Joseph Triner Corporation, 

Ill., 67 S.Ct. 139, 299 U.S. 183, SI 
L.Ed. 109, 106 A.L.R. 1476. 

Cal.—Scovill Mfg. Co., Hamilton 
Beach Division v. Skaggs Pay Less 
Drug Stores, App., 276 P.2d 619. 
hearing granted. 

Del.—General Elec. Co. r. Klein, 196 
A.2d 206. 

N.J.—Johnson & Johnson v. Charm- 
ley Drug Co., 95 A.2d 391, 11 N.J, 
526. 

N.Y.—General Elea Co. v. Masters, 
Inc., 120 N.B.2d 802, 307 N.Y. 229, 
appeal dismissed Masters, Ina v. 
General Electric Co., 75 S.Ct 21S, 
348 U.S. 892, 99 L.Ed. 701—Lionel 
Corp. V. S. Klein on the Saaa«. 
120 N.E.2d 802, 307 N.Y. 229, ap¬ 
peal dismissed S.‘ Klein on the 
Square v. Lionel Corp*» 75 S.Ct 88, 
first case, 348 U.S. -860, 99 L-Bfl. 677, 
certiorkri denied 75 S.Ct 88, sec¬ 
ond case. 348 U.S. 860, 99 I^Bd. 686 
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On the other hand, price regulations are viola¬ 
tive of due process guaranties where they are ar¬ 
bitrary or discriminatory or demonstrably irrelevant 
to the policy of the legislature,as where a stat¬ 
ute requires rents to conform to an arbitrary stand¬ 
ard which fails to take into account the value of 
the property or improvements thereon,^6 or pro¬ 
hibits a person or business organization from sell¬ 
ing like goods at lower prices in one part of the 
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State than another,or from selling goods at less 
^an cost,27-S cost being defined as including artifi¬ 
cial list prices®® and excluding current selling 
costs.®® Likewise, a statute purporting to make un¬ 
reasonable charges unlawful, do^ not satisfy con¬ 
stitutional requirements as to due process of law, 
where it furnishes no means for the guidance of 
courts, juries, or defendants in determining when 
or how the statute has been violated.®® 


_^Raxor Corp. v. Goody, 120 N.E.2d j 

802, 307 N.T. 229, certiorari denied 
Go^y V. Razor Corp., 75 S.Ct 88 . 
348 U.S, 863, 99 L.Ed. 680. 
ya o feor y marked sroods 

Statute prohibiting retailing of 
factory marked goods through regu¬ 
lar course of business at less than 
factory fixed prices, either by one 
contracting to maintain the price or 
by one who has secured the goods 
from other than factory sources, does 
not violate the Fifth and Fourteenth 
Amendments to the United States 
Constitution. 

0 .S.—Bristol-Myers Co. v. Tischaiis- 
er, D.aCaL, 18 F-Supp. 228. 

8 S. U.S.—Fairmont Creamery Co. v. 
State of Minnesota, Minn., 47 S.Ct. 
506, 274 U.S. 1, 71 L.Bd. 893, 62 A. 
L.R. 168, motion denied 48 S.Ct 
97, 275 U.S. 70, 72 I>,Ed. 168. 

I»akeland Highlands Canning Co. 
V. Mayo, D.C.Fla., 28 F.Supp. 44, 
reversed on other grounds Mayo 
V. L*akelajid Highlands Canning 
Co., 60 act 517, 309 U.S. 310, 84 
KEd- 774. 

Ala.—^Alabama Public Service Com¬ 
mission V. Southern Bell Tel. & Tel. 
Co., 42 So.2d 655, 253 Ala. 1. 

CaL—State Bd. of Dry Cleaners v. 
Thrift-D-Lux Cleaners, 254 P.2d 29, 
40 Cal.2d 436. 

KX — ^Duff V. Trenton Beverage Co., 
73 A.2d 578, 4 N.J. 595. 

N.T.—^Baldwin v. Dellwood IZ^airy Co., 
270 N.Y.S. 418, 150 Misc. 762. 

Okl.—Cities Service Gas Co. v. Peer¬ 
less Oil & Gas Co., 220 P.2d 279, 
203 Okl. 35, affirmed 71 S.Ct 215, 
340 U.S. 179, 95 KEd. 190, and 
Phillips Petroleum Co. v. State, 71 
act 221, 340 U.S. 190, 95 L..Ed. 
204. 

Postal rates 

The fixing of arbitrary and dis¬ 
criminatory parcel post zone rates 
without any rational basis and so ex¬ 
cessive as to effectively exclude dis¬ 
tributors of greeting cards from the 
benefits of postal service would con¬ 
stitute action outside the authority 
of postmaster general in Tiolation of 
the distributors' rights under due 
process of law clAuse. 

D.C-—^Doehla Greeting Cards, Inc. v. 
Summerfield, D.CL, 116 F.Supp. 68 . 

26. Tex.—Culberson v, Ashford, 18 
aW.2d 685, 118 Tex. 491. 

Hiller v. Branch, Civ^App., 238 a 


W. 1032—^Rumbo v. Winterrowd, 
Civ.App., 228 aw. 258. 

Szteudou of teaaaoy 

The statute extending every tenan¬ 
cy existing for dwelling purposes 
containing less than 16 rooms in four 
cities in New Jersey for two years 
and three months under conditions 
specified therein is violative of ob¬ 
ligation of contract and due process 
clauses of federal and state constitu¬ 
tions and is an Invalid exercise of po¬ 
lice power, in that means adopted are 
discriminatory, oppressive, and un¬ 
reasonable in providing no formula or 
machineiT to fix rents which are 
equitable during the emergency. 
N.J.—Sbrolla v. Hess, 43 A.2d 498, 23 
N.J.Misc. 229, affirmed 44 A.2d 36, 
24 N.J.Misc. 261. 

27- U.S.—Great Atlantic & Pacific 
Tea Co. v. Ervin, D.CMlnn., 23 P. 
Supp. 70. 

Quantity sold 

The statute making it unlawful to 
discriminate between different pur¬ 
chasers of a commodity in general 
use by sale at a lower rate in one 
section of city than in another sec¬ 
tion, after making due allowance for 
any difference in grade or quality 
or in actual cost of transportation, is 
unreasonable, capricious, and arbi¬ 
trary and violates due process of law 
for failure to allow difference in pric¬ 
es on basis of quantity sold. 

S.C,—State V. Standard OU Co. of 
New Jersey, 10 S.m2d 778, 195 S, 
C. 267. 

27J5 Md.—^Daniel L»oughran Co. v. 
Lord Baltimore Candy & Tobacco 
Co., 12 A.2d 201, 178 Md. 38, fol¬ 
lowed in Middleman v. Davis, 12 
A,2d 208. 

Pa.—Commonwealth v, Zasloff, 86 
Pittsb.Lieg.J. 697, 1 Monroe lt.R. 
110, affirmed 8 A.2a 801, 137 Pa. 
Super. 96, affirmed 13 A.2d 67, 338 
; Pa. 457. 

AhsoXate prohlbitloa. 

(1) In absence of a sinister pur¬ 
pose for price cutting, it is beyond 
power of legislature to effect an ab¬ 
solute prohibition against the sell¬ 
ing of merchandise below cost 
Pa.—Commonwealth v. Zasloff, 13 

2d 67, 338 Pa, 457, 128 A.L.R. 1120. 

(2) It has been held, however, 
that a statute prohibiting sale of 
cigarettes by retailer or wholesaler 
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at less than cost is not rendered un¬ 
constitutional because it fails to re¬ 
quire as an element of the offense 
that sales below cost be made with 
intent to injure a competitor or de¬ 
stroy or lessen competition. 

Iowa—May's Drug Stores v. State 
Tax Commission, 45 N.W.2d 245, 
242 Iowa 319. 

Penal statute 

(1) A penal statute, purporting to 
protect fair trade practices In dis¬ 
tribution of merchandise, which pro¬ 
hibits sale of merchanffise at less 
than cost, regardless of whether 
such sales were intentionally made 
or designed to injure anyone, arbi¬ 
trarily imposes restrictions on trade, 
without resultant benefit to anyone 
and is unconstitutional as depriving 
a corporation engaged in sale of 
groceries of its property without due 
process of law. 

N.J.—State on Complaint of Lief v. 
Packard-Bamberger & Co., 8 A,2d 
291, 123 N.J.Law 180. 

(2) The Fair Sales Act prohibiting 
sale of merchandise at less than 
cost, except in specified cases, is 
uncenstilutional as contravening ^ue 
process clause of federal Constitu¬ 
tion, since standard set by the act 
to differentiate criminal from legit¬ 
imate sales Is vague, indefinite and 
incapable of practical application. 
Pa~^ommonwealth v. Zasloff, 13 A- 

2d 67, 338 Pa. 457, 128 A.LuR, 1120, 
Pisoaghniimtinu 

The Unfair Cigarette Sales Act, 
prohibiting wholesaler from selling 
cigarettes at less than *'cost to 
wholesaler*' with Intent to injure 
competition fails to recognize and 
make allowance for differences in 
operating costs of different types of 
wholesalers, and creates discrimina¬ 
tion in favor of one wholesaler over 
another In its application to whole¬ 
salers whose operating costs differ, 
and hence la unconstituticmal as de¬ 
nying due process. 

Ohio.—Serrer v. Cigarette Service 
Co., 76 N.E.2d 91, 148 Ohio St. 519. 
28. U.S.—Great Atlantic & Paclflo 
Tea Co. V. Brvln, D.CMinxL, 28 F. 

I Supp. 70. 

29u U.S.—Great Atlantic & Pacific 
Tea Co. v. Ervin, supra. 

30. U.Sj—I> etroit Creamery Oa v. 
Kinnane, D.CMich,, 284 F. 845, af¬ 
firmed Kinnane v. I>etroit Cream- 
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Where the regulation of prices, rates, or charges 
is not authorized as a police or general welfare 
measure, or where the property or business involved 
is not affected with a public interest, due process 
guaranties are transgressed by statutes fixing the 
prices at which property or services may be sold,^! 
or providing for a commission to establish maximum 
prices or a reasonable margin of profit,32 or de- 
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nouncing the making of an unjust or unreasonable 
rate or charge for necessaries.33 Within this rule 
regulations have been held unconstitutional which 
purported in a similar manner to control barber’s 
prices;®^ charges for beauty culture treatments;3<-5 
cleaning and dyeing prices ;35 employment agency 
fees;36 gasoline or liquid fuel prices;3t liquor 
prices ;37.5 the prices for which milk may be 


ery Co.. 41 S.Ct 304, 255 XJ.S. 102, 
4i6 UEd. 631. 

31- U,S,—■'Williams v. Standard Oil 
CJo. of Louisiana, Tenn., 49 S.Ct. 
115, 278 XJ.S. 235, 73 L.Ed. 287, 60 
A.L.R. 596. 

XT. S. V. Seven Oaks Dairy Co. 
D.C.]Vrass., 10 P.Supp. 995. 

Ark.—Union Carbide & Carbon Corp. 
V. White River Distributors, 275 
S.W.2d 455. 

Cal.—State Bd. of Dry Cleaners v. 
Thrift-D-Lux Cleaners, 254 P.2d 
2*9, 40 Cal.2d 436—Wholesale To¬ 
bacco Dealers Bureau of Southern 
California v. National Candy & 
Tobacco Co., 82 P.2d 3, 11 Cal.2d 
634, 118 A.L.R. 486. 

Fla.—Corpus Juris Sectmdnm cited 
itt Scarborough v. Webb’s Cut 
Rate Drug Co., S So.2d 913, 915, 
150 Fla.’754, 

Ga.—-Williams v. Hirsch, 87 S.E.2d 
70, 211 Ga. 534. 

N.Y.—^Doubleday, Doran & Co. v. R. 
H. Macy & Co., 284 N.T.S. 533. 158 
Misc. 267, affirmed 199 N.E. 409, 
269 N.Y. 272, 103 A.L.R, 1325. 
Pa.—Gambone v. Com., 101 A.2d 634, 
375 Pa. 547. 

Rohrer v. Milk Control Board, 
184 A. 133, 121 Pa.Super. 281, re¬ 
versed on other grounds 186 A- 
336, 322 Pa. 257. 

Philadelphia School of Beauty 
Culture V. State Bd. of Cosmetolo¬ 
gy, 78 Pa.Dist. & Co. Ill, 62 Dauph. 
Co. 5. 

Heinel Motors v. Teefy, Com.PL, 
46 Dauph.Co. 281. 

Xce 

The regulation of the price at 
which ice may be sold is an extraor¬ 
dinary interference with the liberty 
of the citizen and can be justified 
only by the existence of exception¬ 
al circumstances making it neces¬ 
sary for the protection of the pub¬ 
lic. 

XJ.S.—Southwest Utility Ice Co. v. 
Liebmann, C.C.A.Cal., 52 F.2d 349, 
affirmed 52 S.Gt. 371, 285 U-S. 262, 
76 L.Ed. 747. 

2jiceJiBe of musical copyright 

Statute which compels musical 
copyright owners if they sell by 
blanket license, to furnish schedules 
giving prices of compositions licens¬ 
ed* and to permit anyone desiring 
to do so to perform any piece at the 
price so fixed, is void as taking 
prot^erty of association composed of 


authors, composers and publishers of 
music, and its members without due 
process of law. 

U.S.—Buck V. Gibbs, D.C.Fla., 34 F. 
Supp. 510, modified on other 
grounds Watson v. Buck, 61 S. 
Ct. 962, 313 U.S. 387, 85 L.Ed. 
1416, 136 A.L.R. 1426. 

32. U.S.—^A. M. Holier Hardware 
Co. V. Boyle, D.C.Mont, 263 F. 134, 
appeal dismissed Boyle v. A M. 
Holier Hardware Co., 42 S.Ct. 91, 
257 U.S. 666, 66 L.Ed. 425. 

33. U.S.—U. S. V. Bernstein, D.C. 
Neb., 267 F. 295. 

34. Ariz.—^Edwards v. State Bd. of 
Barber Examiners, 231 P.2d 450, 
72 Ariz. 108. 

Ark.—^Noble v. Davis, 161 S.W.2d 
189, 204 Ark. 156. 

Iowa,—^Duncan v. City of Des 
Moines, 268 N.W. 547, 222 Iowa 218. 
Or.—Christian v. La Forge, 242 P. 

2d 797, 194 Or. 450. 

Tenn.—State v. Greeson, 124 S.W.2d 
253, 174 Tenn. 178. 

Zn Plorida 

(1) A statute regulating barber’s 
prices was held invalid. 

Fla,—State ex rel. Fulton v. Ives, 
167 So. 394, 123 Fla. 401. 

(2) A later statute regulating 
prices, omitting the unconstitutional 
features of the earlier enactment 
has, however, been sustained as 
against a claim of denial of due 
process. 

Fla.—McRae v. Robbins, 9 So.2d 284, 
151 Fla 109. 

Advertising 

The statute prohibiting any ad¬ 
vertisement of prices, fees or charg¬ 
es, rates or reduced prices for per¬ 
forming or rendering any operation 
or service by hairdresser is invalid 
as an unreasonable and arbitrary ex¬ 
ercise of the police power. 

R.I.—^Haigh v. State Bd. of Hair¬ 
dressing. 72 A.2d 674, 76 R.I. 512. 
34.5 Pa—^Philadelphia School of 
Beauty Culture v. State Bd. of 
Cosmetology, 78 PaDist. & Co. Ill, 
62 Dauph, Co. 5. 

35. U.S.—^Kent Stores of New Jer¬ 
sey V. Wilentz, D.C.N.J., 14 P.Supp. 
1 . 

Cal.—State Bd, of Dry Cleaners v. 
Thirft-D-Lux Cleaners, 254 P.2d 
29, 40 Cal.2d 436. 

Del.—^Becker v. State, 186 A 92, 7 
W.W.Harr. 454. 
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36. U.S.—^Ribnik v. McBride NJ 
48 S.Ct. 545, 277 U.S. 350, 72 LEd 
913, 56 AL.R. 1327, followed in 
Executive Service Corp. v. Quig¬ 
ley, 243 N.Y.S. 772, 229 App.Div 
852. 

Karr v. Baldwin, D.C.Tex., 57 p. 
2 d 252—Bradford v. Hargis, D.C. 
Mo., 45 F.2d 223, vacated on other 
grounds Hargis v. Bradford, 51 s. 
Ct. 342, 283 U.S. 781, 75 L.Ed, 1411. 
Ark.—^Alsup V. State, 10 S.W.2d 9 
178 Ark. 170. 

Cal.—^Ex parte Smith, 223 P. 971, 
193 Cal. 337, followed in Ex parte 
Boynton. 223 P. 972, 193 Cal. 781 
Tex.—Karr v. State, 54 aw.2d 92, 
122 Tex.Cr. 88 . 

37. XJ.S.—Williams v. Standard Oil 
Co. of Louisiana, Tenn., 49 S.Ct 
115, 278 U.S. 235, 73 L.Ed. 287, 69 
AL.R. 596. 

U. S. V. Superior Products, D.C. 
Idaho, 9 P.Supp. 943. 

Pa.—Gambone v. Commonwealth, 101 
A2d 634, 375 Pa. 547. 

Brown V. Boardman, 33 PaDist 
& Co. 581, 46 Dauph.Co. 140. 
Malnteuance of posted price 

The provisions of Motor Fuel 
Sales Act that no premiums, rebates, 
allowances, concessions, prizes, or 
other benefits should be given di¬ 
rectly or indirectly by any retail 
dealer so as to permit any purchas¬ 
er to obtain motor fuel from such 
retail dealer at a net price lower 
than posted price applicable at time 
of sale, and that price posted by 
retail dealer on dispensing device 
shall remain posted thereon and 
continue in effect thereat for a pe¬ 
riod of not less than 24 consecutive 
hours, are invalid as an arbitrary 
interference with business. 

Mass.—Sperry & Hutchinson Co, v. 
McBride, 30 N.E.2d 269, 307 Mass. 
408, 131 AL.R. 1254. 

37.5 La.—Schwegmann Broa v. 
Louisiana Bd. of Alcoholic Bever¬ 
age Control, 43 So.2d 248, 216 La, 
148, 14 AL.R.2d 680. 

Fair trade coutracts 

Where statute providing for fair 
trade contracts and mbMUium resale 
prices for intoxicating liciuors left 
prices to be fixed by distributors 
and provided for no hearing and in¬ 
vaded the property rights of owners 
of trademarked liquors, and there 
was no legislative fltoding of neces¬ 
sity therefor or provision made for 
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bought and sold;®^-^® new and tised car prices 
and theater ticket resale prices 38 

Furthermore, regulations are void as a taking of 
property without due process of law which prescribe 


unreasonably low charges or ratcs,®^ So it has 
been held a denial of due process of law to impose 
rates which are insufficient to yield or produce a 
fair return based on the reasonable^® going-con- 


any finding of necessity and statute 
gave no indication that it was pass¬ 
ed to promote public health, safe¬ 
ty, morals or welfare, the statute 
was unconstitutional, 
pja.—Scarborough v, Webb’s Cut 
Rate Drug Co., 8 So.2d 913, 150 
Fla. 754. 

37.10 D.C.—Ganley v. Wallace, D.C., 
17 F.Supp. 116, reversed on other 
grounds 95 F.2d 364, 68 App.D.C. 
235. 

Order of Secretary of Agiicultnre 

regulating price of milk in District 
of Columbia, under Agrricultural Ad¬ 
justment Act, was unlawful interfer¬ 
ence with freedom of contract of 
milk producers, although order did 
not in terms compel producers to do, 
or refrain from doing, any acts, 
where producers desiring to continue 
to sell milk were compelled to sell 
to a distributor who under penalty 
was required to comply with secre¬ 
tary’s order. 

D.C.—Ganley v. Wallace, suprtu 
m Georgia 

(1) It has been held that although 
General Assembly was authorized to 
find that milk industry was large, 
that milk was a product of virtually 
universal use throughout state, that 
it was perishable, important as a 
human food, and affected health of 
people, and to further find that it 
w’as important to keep an adequate 
and constant supply at a price fair 
to both producer and consumer, such 
facts would not qualify milk indus¬ 
try as being a business "affected 
with a public interest”, and there¬ 
fore Milk Control Law, in so far as 
it provides for Milk Control Board 
to fix prices of milk, violates due 
process clause of the state Consti¬ 
tution. 

Ga.—Harris v. Duncan, 67 S.E.2d 692, 
208 Ga. 561. 

(2) Earlier decisions, which were 
not regarded as binding authority 
because they were not full bench 
decisions, held that such statute was 
not invalid as violative of the due 
process clause of the constitution. 
Ga,—Holcombe v. Georgia Milk Pro¬ 
ducers Confederation, 3 S.E.2d 
705, 188 Ga. 358—Bohannon v. Dun¬ 
can, 196 S.E. 897, 185 Ga. 840. 

37.15 Pa.—^Heinel Motors v. Motor 
Vehicle Dealers’ Commission, 35 
Pa.Dist & Co. 60. 

Heinel Motors v. Teefy, Com.Pl., 
46 Dauph.Co. 281. 

38. U.S.—^Tyson & Bro.-Unlted The¬ 
atre Ticket Offices v. Banton, N. 
Y., 47 act 426* 273 U.a 418, 71 
LEd 7X3, 53 A.L..R, 1236. 


N’.T.—People v. Newman, 186 N.Y.S. 
892, 109 Misc. 622. 

Ohio,—Heller v. City of Cleveland, 
10 OhioSupp. 75. 

39. U.S.—Southern Bell Telephone 
& Telegraph Co. v. Railroad Com¬ 
mission of South Carolina, D.C.S. 
C., 5 F.2d 77. 

Kern Island Cana! Co. v. Rail¬ 
road Commission of California. D. 
C.Cal., 12 F.Supp. 848—Texas & N. 

O. R. Co. V. lK>uislana Public 
Service Commission, D.C.La., 2 F. 
Supp. 622. 

Ala.—^Alabama Public Service Com¬ 
mission V. Southern Bell Tel. & 
Tel. Co., 42 So.2d 665. 253 Ala. 1— 
City of Birmingham v. Southern 
Bell Telephone & Telegraph Co., 
176 So. 301, 234 Ala. 526, followed 
in State v. Southern Bell Tele¬ 
phone & Telegraph Co., 176 So. 368, 
234 Ala. 546. 

Fla—Southern Utilities Co. v. City 
of Palatka, 9$ Sow 236. 86 Fla. 683, 
affirmed 45 S.Ct 488, 268 U.S. 232, 
69 L.Ed. 930. 

HI.—City of Edwardsville v. Illinois 
Bell Telephone Co., 142 N.E. 197, 
$10 Ill. 618. 

La.—Southern Bell Telephone & 
Telegraph Co. v. Louisiana Public 
Service Commission, 174 So. 1S6, 
187 La, 137. 

N.Y.—Kelly-Sullivan, Inc., v. Moss. 
22 N.Y.S.2d 491. 174 Misc. 1098, 
affirmed 24 N.Y.S.2d 984, 260 App. 
Dlv. 921. 

Or.—Savage v. Martin, $1 P.2d 273, 
161 Or. 666. 

Pa.—Highland v. Russell Car & Snow 
Plow Co., 135 A. 769, 288 Pa. 230. 
affirmed 49 S.Ct. 314, 279 U.S. 253. 
73 L.Bd. 688. 

S.D.—Farmers’ Educational and Co¬ 
op. Union v. Circuit Court of 
Charles Mix County, 40 N.W.2d 
402, 73 S.D. 203. 

Tex.—State v. Lone Star Gas Co., 
Clv.App.. 86 S.W,2d 484, reversed 
on other grounds 58 S.Ct 883, 364 
U.S, 224, 551, 82 L.Ed. 1304, re¬ 
hearing denied 58 S.Ct 1051, 804 

U. a 690, 82 L.Ed. 1549. 

12 C.J. P 1281 note 94—51 UJ. P 28 
note 46. 

Sarvloe without cosxpexumtioa 

Public utility cannot be compelled 
to render service without compensa¬ 
tion, without violating the federal 
constitution. 

Mont—Great Northern Utilities Co, 

V. Public Service Commission, 293 

P. 294, 88 Mont 180. 

Coofiscatton 

(1) Fixing of rates or charges 
which are confisottory violate due 
process of law requirements, 

1133 


U.R—Montana Eastern Pipe Line Co. 
V. Montana Dakota Co., 

D.O.Mont., 26 F.Supp. 2^4, appeal 
disml.^^^od. C.r.A., KM F.2d 1016. 

I Okl.—Murphy v. Eldrldge, 207 P.2d 
260, 201 Okl. 501. 

Utah,—Utah Power & Light Co, v. 
Puldic Service 152 

P.2d 542, 107 Utah 155. 

(2) Even by way of teat or ex¬ 
perimentation, the state may not 
confiscate the property of a utility. 
Wis.—Wisconsin Tel. Co. v. Public 

Service Commission, 287 N.W. 122, 
232 Wis. 274, rehearing denied 
287 N.W. 693, 282 Wis. 274. certio¬ 
rari denied Public Service Commis¬ 
sion of Wisconsin v. Wisconsin Tel. 
Co., 60 act 514, 309 U.S. 657, 84 
LEd. 1006. 

(3) The lowest ivasonable rate for 
service rendered by public utility is 
one which is not confiscatory In the 
constitutional sense. 

N.J.—^Atlantic City Sewerage Co. v. 
Board of Public Utility Cora'rs. 26 
A.2d 71, 128 X.J.Law 359, affirmed 
29 A.2d 850. 129 N.J.Law 401. 
msuzaxioe rates 

Mass.—Massachusetts Bonding Ss 
Ins. Co. V. Commissioner of Xna, 
107 N.K2d 807, 329 Masa 365. 

Beat 

(1) Order of Rent Administrator 
[ adjusting rent ceilings of various 

apartments on landlord’s petition 
held to deny due process. 

D.C.—^Aquino v. Knox, MumApp., 86 
A-2d 237. 

(2) Where the rental fixed by the 
rent commission for a portion of an 
apartment building, which yielded 
about two thirds of the income re¬ 
ceived from the entire building, 
would yield a return of between two 
and sixty-two hundredths per cent 
and three and five tenths per cent on 
two thirds of the valuation of the 
property, the rents so fixed are un¬ 
fair and unreasonable, and amount 
to deprivation of property without 
due process, 

D.C—Khrriok v. Cantrill, 277 P. 
578. 51 APP.D.C. 176, 

40» U.S.—Blucficld Waterworks & 
Improvement Co. v. Public Service 
Commission of West Virginia. W. 
Va. 43 S.Ct 675, 262 U.S. 679, 67 
L.Ed. 1176—State of Missouri ex 
rel. Southwestern Bell Telephone 
Co. V. Public Service C^^mmisslon 
of Missouri. Mo.. 43 S.Ct. 544, 262 
U.S. 276, 67 L.Ed. 951, 31 A.L.R. 
807. 

Kings County Lighting Co. v. 
Frendergast, D.C.N.Y.. 7 P.2d 192. 
modified on other grounds Ottlng- 
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cern,^^ value of the property used at the time, re¬ 
gardless of the fact that the courts are open to have 
the question of confiscation judicially determined, 
or that the company failed to comply with its agree¬ 
ment to improve its properties.'^ 3 However, due 
process does not assure the right under all circum- 
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stances to have a return on the value of the proph 
erty used and it has been held that there is no 
constitutional requirement that utilities be permitted 
to earn a fair return on the fair value of the prop¬ 
erty devoted to public use, but it is the final im¬ 
pact of the rate order which is controlling in so far 


er V. Brooklyn Union Gas Co., 47 
S.Ct. 199, 272 U.S. 579, 71 L.Ed. 
421. 

Telluride Power Co. v. Public 
Utilities Commission of Utah, D.C. 
Utah, 8 P.Supp. 341. 

Van Wert Gaslight Co. v. Public 
Utilities Commission of Ohio, D. 
aOhio, 299 P. 670. 

AJa.—Alabama Public Service Com¬ 
mission V. Southern Bell Tel. & 
Tel. Co., 42 So.2d 655, 263 Ala. 1. 
Bel.—^Application of Diamond State 
Tel, Co., 103 A.2d 304, 9 Terry 317, 
affirmed in part and reversed in 
part on other grounds 107 A.2d 
786, 9 Terry 497, reheard 113 A. 
2d 437. 

Mass.—^N“ew England Tel. Tel. Co. 

V. Department of Public Utilities, 
97 N.E.2d 509, 327 Mass. 81—In 
re Opinion of the Justices, 147 N. 
E. 681, 251 Mass. 669. 

N.Y.—^Bronx Gas & Electric Co. v. 
Public Service Commission, First 
Dist., 180 N.T.S. 38, 190 App.Div. 
13. 

New: York Edison Co. v. Maltbie, 
210 N.Y.S, 409, 150 Misc. 200. 
S.D.—^Farmers’ Educational and Co¬ 
op. Union v. Circuit Court of 
Charles Mix County, 40 N.W.2d 
402, 73 S.D. 203—^Application of 
Northwestern Bell Tel. Co., 6 N. 

W. 2d 165, 69 S.D. 36. 

Prudent investment method used 
by department of public works in es¬ 
tablishing rate base for warehouses 
by which they were allowed income 
slightly in excess of ten per cent on 
moneys prudently invested, plus a 
reasonable operating surplus, was 
not in violation of due process 
clause. 

Wash.—^Pacific Coast Elevator Co. v. 
Department of Public Works of 
Washington, 228 P. 1022, 130 Wash. 
620, 

Present value 

Fairness of rate within constitu¬ 
tional guaranty depends on present 
value of property used. 

U.S.—Interborough Rapid Transit 
Co. V. Gilchrist, D.C.N,Y., 26 F.2d 
912, reversed on other grounds 
Gilchrist v. Interborough Rapid 
Transit Co., 49 S.Ct. 282, 279 U.S. 
157, 73 UEd, 652. 

Business rents 

Provision of Business Rent Daw 
making eight per cent of property 
value a presumptively reasonable 
annual return does not offend consti¬ 
tutional prohibitions against confis- 
catiau of property. 


N.Y.—Application of Cara Realty 
Corp., 122 N.Y.S.2d 72, 282 App. 
Div. 700. 

41. U.S.—California Water & Tele¬ 
phone Co. V. Railroad Commission 
of California, D.C.Cal., 19 F.Supp. 
11 . 

Henry U. Doherty & Co. v. To¬ 
ledo Rys. & Light Co., D.C.Ohio, 
254 F. 697, 

Separate appraisal 

The constitution does not require 
that going concern value, even when 
it is an appropriate element to be 
included in a rate case, must be sep¬ 
arately stated and appraised as such, 
and burden rests on regulated com¬ 
pany to show that such item has 
neither been adequately covered in 
the rate base nor recouped from 
prior earnings of the business. 

U.S.—^Federal Power Commission v. 
Natural Gas Pipeline Co. of Ajneri- 
ca, 62 S.Ct. 736, 315 U.S. 675, 86 
LJBd. 1037. 

42. U.S.—Central Kentucky Natural 
Gas Co. V. Railroad Commission of 
Kentucky, D.C.Ky., 37 P.2d 938. 

43. U.S.—^Northern Texas Telephone 
Co. V. City of Sherman, Tex., D.C. 
Tex., 4 P.Supp. 654. 

44. U.S.—^Public Service Commis¬ 
sion of Montana v. Great North¬ 
ern Utilities Co., Mont., 53 S.Ct. 
646, 289 U.S. 130, 77 KEd. 1080. 

Tex,—United Gas Public Service Co. 
V. State, Civ.App.. 89 S.W.2d 1094, 
affirmed 68 S.Ct. 483, 303 U.S. 123, 
625, 82 D.Ed. 702. 

Particular service 

Requirement of Public Service 
Commission order that particular 
service he rendered at loss does not 
make such service confiscatory and 
thereby an unconstitutional taking 
of property. 

Wis.—Chicago, M„ St. P. & P. Ry. 
Co. V. Public Service Commission, 
66 N.W.2d 351. 267 Wis. 402. 
Landlords 

(1) A nation which can demand 
the lives of its men and women 
in the waging of a great war is un¬ 
der no constitutional necessity of 
providing a system of price control 
on the domestic front which will 
assure to each landlord a fair re¬ 
turn on his property. 

U.S.—^Bowles V. Willingham, Ga., 64 
S.Ct 641, 321 U.S. 603. 88 LEd. 
892. 

(2) Pact that a particular pre- 
^scribed maximum rent prevents own¬ 
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er of a housing accommodation from 
realizing a fair return or causes & 
depreciation in its value does not 
deprive owner of his property with¬ 
out due process of law. 

U.S.—^West V. Winston, D.C.Pa 8 
P.R.D. 311. 

(3) Housing and Rent Act being a 
governmental exercise of police pow¬ 
er in an emergency, is not unconsti¬ 
tutional as working an xmlawful 
confiscation of property, even though 
landlord may be compelled thereun¬ 
der to rent housing accommodations 
at a loss. 

N.Y.—Stahl V. Pinkelstein, 73 N.Y 
S.2d 679, 189 Misc. 870. 

Importer 

Administrative Order issued pur¬ 
suant to Puerto Rico price control 
law and setting price for sale of rice 
in Puerto Rico, would not necessarily 
be arbitrary or capricious, and un¬ 
constitutional, because rice import¬ 
er had on hand a certain quantity of 
rice which he imported into Puerto 
Rico at cost greater than wholesale 
prices fixed in order. 

U.S.—Mora v. Mejias, C.APuerto 
Rico, 206 P.2d 377. 

Live stock dealers 

Constitution does not assure buy¬ 
ers and sellers of live stock on com¬ 
mission at stockyards return on ag^ 
gregate value of their property or 
services devoted to public use un¬ 
der all circumstances, and failure of 
smaller firms, due to competition, to 
obtain fair share of business, does 
not require rates sufficient to assure 
them a living. 

U.S.—^American Commission Co. v, 
U. S., D.C.C 0 I 0 ., 11 F.Supp, 965. 

znsnrazLce companies 

State-made insurance rates do not 
violate constitution merely because 
aggregate collections are insufficient 
to yield reasonable profit to all com¬ 
panies. 

U.S.—^^tna Ins. Co. v. Hyde, Moi* 
48 S,Ct 174, 275 U.S, 440, 72 LEd, 
357. 

Fulfillmeut of ohligatioiis 

Utility may be required to fulfill 
obligation imposed by charter even 
at loss, although legislature cannot, 
without depriving the corporation of 
its property without due process, 
compel it to serve without reasona¬ 
ble compensation. 

tlL —^Northern Illinois Light & Trac- 
.tion Co. V. Illinois Commeroe Com¬ 
mission, 134 NJEL 14^ 392 HL 11. 
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as federal constitutional limitations arc concerned, 
and as long as the rate is not confiscatory, the rate 
order will not be held to violate substantive con¬ 
stitutional principles'^*® 

The loss of, or failure to, obtain patronage due 
to competition does not justify the imposition of 
charges that are unjust to the public,^® and orders 
of administrative bodies fixing minimum prices 
do not deny due process merely because a particu¬ 
lar dealer can show that its effect is to deprive him 
of a profit.^® Also, the principle of due process does 
not require a rate-making body to base its decision 
as to value, on conjectural and unsatisfactory esti¬ 
mates.'^'^ The constitution does not bind rate-mak¬ 
ing bodies to the service of any single formula and 
agencies to whom the power has been delegated are 
free, within the ambit of their statutory authority, 
to make the pragmatic adjustments called for by 
particular circumstances.'^'^*® A prima facie pre¬ 
sumption will be indulged in favor of the reason¬ 
ableness of a price or rate prescribed by statute or 
by a commission acting under statutory authority;^® 
but the ultimate determination of the question of 


reasonableness is for the judiciary,^^ and the exac¬ 
tion of rates higher than those fixed by state au¬ 
thority may be prohibited pending a determination 
as to the reasonableness of the latter rates.®® 

b. Procednial I>iib Process; Hotice and Hear¬ 
ing 

Due process of taw does not require that a pubitc 
service company be given notice or an opportunity for a 
hearing before the adoption of a statute or ordinance fix¬ 
ing its rates; but where prices or rates are regulated by 
officers or commissions, procedural due process must be 
afforded to the persons or corporations affected, and they 
must be given notice and an opportunity to be heard. 

Since the fixing of rates is a legislative matter, 
due process of law docs not require that a public 
service company be given notice or an opportunity 
for a hearing before the adoption of a statute or or¬ 
dinance fixing its rates.® 1 However, where prices or 
rates are regulated by officers or commissions, 
procedural due process must be afforded to the per¬ 
sons or corporations affected.®^*® So, where rates 
are regulated by commissions, due process ordi¬ 
narily requires that notice and a hearing be afforded 
to the persons or corporations affected,®^ and to 


44.5 U.S.—^Federal Power Commis¬ 
sion V. Hope Natural Gas Co., S4 S. 
Ct 281, 320 U.S. 501, 88 L.Ed. 333. 

Utah.—Utah Power & Light Co. v. 
Public Service Commission, 152 
P.2d 542, 107 Utah 155. 

45. U.S.—^Publlc Service Commis¬ 
sion of Montana v. Great Northern 
Utilities Co., 53 S.Ct. 646, 289 U.S. 
130, 77 L..Ed. 1080. 

46- U.S.—^Hegeman Farms Corpora¬ 
tion V. Baldwin, N.T., 55 S,Ct. 7, 
293 U.S. 163, 79 I^Ed. 269. 

47. U.S.—Railroad Commission of 
California v. Pacific Gas & Electric 
Co., CaL, 58 S.Ct 334, 302 U.S. 388, 
82 L..Ed. 319, conformed to, D.C., 
26 F.Supp. 507. 

47.5 U.S.—Federal Power Commis¬ 
sion V. Natural Gas Pipeline Co. of 
America, 62 S.Ct 736, 315 U.S. 575, 
86 Ii.Ed. 1037. 

48. U.S.—^Des Moines Gas Co. v. Des 
Moines, Iowa, 35 S.Ct 811, 238 U.S. 
163, 69 L.Ed. 1244. 

12 C.J. p 1282 note 95. 

49. Judicial review of reasonable¬ 
ness of regulation see infra subdivi¬ 
sion c of this section. 

50* Ind.—Southern R. Co. v. State 
R. Commn., 83 N.B. 721, 42 Ind. 
App. 90. 

51- U.S.—^Home Tet, etc., Co. v. Los 
Angeles* CaCaL, 155 F. 654, af¬ 
firmed 29 S.Ct 60, 211 U.S. 265, 53 
LJEd. 176. 

N.H.—State v. Maine Cent R. Co., 
92 A. 837, 77 N-H. 426* 

51.5 U.S.—Gordon v. Bowles, Em. 
App., 153 F.2d 614, oertiomri denied 


66 act 1350, 328 U.S. 858, 90 UBd. 
1629. 

Ind.—Public Service Commission v. 
Indianapolis Rys., 72 N.E.2d 434, 
225 Ind. 30. 

N.T.—Moukad v. Ross, 77 N.Y.S.2d 
672, 191 Mlsc. 270, reversed on oth¬ 
er grounds 79 N.T.a2d 779, 274 
App.Div. 74, appeal dismissed 85 j 
N.R2d 64, 298 N.Y. 922. 
Seqnlrements of due “piooBwa fulfilled ; 

(1) In general I 

U.S.—American Toll Bridge Co. v.' 

Railroad Commission of Cal., Cal., 
69 act 948, 307 U.a 486, 83 REd. 
1414. 

Armour & Co. v. R. F. C., Em. 
App., 162 F.2d 918—Gordon v. 
Bowles, Em.App., 153 F.2d 614, 
certiorari denied 66 aCt 1350, 328 
U.S. 858, 90 LBd. 1629. 

Bailey Farm Dairy Co. v. Jones, 
D.C,Ma, 61 F.Suppu 209, affirmed, 
CCA, 167 F.2d 87, certiorari de¬ 
nied 67 act 356, 829 U.a 788, 91 
L.Ed. 675. 

N.Y.—Noyes v. Erie & Wyoming 
Farmers Co-op. Corp., 22 K.E.2d 
334, 281 N.Y. 187. 

(2) Rent control orders. 

U.S.—Reines v. Woods, Em.App., 192 
P,2d 83—spoils V. Creedon, Em.App„ 
162 F.2d 908—150 East 47th St 
1 Corp. V. Creedon, Em.App., 162 F. 

2d 206—^Victor v. Porter, Em.App., 
f 157 P.2d 769, certiorari denied Vic- 
i tor V- Fleming, 67 S.Ct 491, 329 
U.a 801, 91 L.Ed. 685. 

D.C—Shenfc v. Gaudet MumApp., 83 
A 2d 672. 

Mo.—Sviadas ▼. Seelig, 202 aw.2d 
543, 239 MoApp. 1121. 
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N.T.—Suppus V. Bradley, Ifl N.T.S. 
2d 5.17. affirmed 105 N.Y.S.2d 48, 
278 App.Div. 337. 

(3) When the rate-making agency 
of a state gives a fair hearing, re¬ 
ceives and considers the competent 
evidence that is offered, affords op¬ 
portunity, through evidence and ar¬ 
gument to challenge the result, and 
makes Its determination on evidence 
and not arbitrarily, the requirement 
of procedural due process is met. 
and the question that remains for the 
supreme court, or a lower federal 
court. Is not as to the mere correct¬ 
ness of the method and reasoning 
adopted by the regulating agency, 
but whether the rates it fixes will 
result In confiscation. 

U.S.—Railroad Commission of Cali¬ 
fornia V. I^cific Gas & Electric 
Co., Cal., 58 S.Ct 334, 362 U.S. 388, 
82 REd. 319. conformed to^ D.C., 
26 F.Supp. 507. 

52. Colo.—Smith Bros. Cleaners & 
Dyers v. People ex rel. Rogers, 119 
P.2d 623, 108 Colo. 449. 

Fla,—Miami Laundry Ca v. Florida 
Dry Cleaning & Laundry Bd., 183 
Sa 759. 134 Fla. 1, 119 AUR. 956. 
IIL—State Public Utillttes Commn. 
V, Chicago, etc., R. Cow, 114 N.E, 
325, 275 Ill. 655, 

Ind.—Public Service Commission v. 
Indianapolis Rys., 72 N.E.2d 434, 
225 Ind, 80. 

Smexgeiaoy Prioe Control Act 

(1) Where Emergency Price Con¬ 
trol Act authorised any person sub¬ 
ject to regulation of price adminis¬ 
trator to file protest witMn 69 days. 
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the public generally,^a fair and open hearing be¬ 
ing a minimal requirement, 53 although statutes or 
ordinances providing for the fixing of prices, rates, 
or charges by special bodies do not necessarily deny 
due process because not expressly providing for 
notice and hearing, 54 and such bodies do not deny 
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due process when entering preliminary orders ex 
parte.65 While due process requires that the hear¬ 
ing be attended by at least the rudiments of fair 
play,66.5 and that the officer or commission base 
his or its determination on adequate findings 65.16 
the failure to follow the rules of judicial hearings 


and provided for hearing before ad¬ 
ministrator, the act could not be 
held invalid on ground that the ad¬ 
ministrative hearing provided for 
would prove inadequate. 

Xjr.S.—Takus V. U. S., Mass., 64 S.Ct. 

660, 321 U.S. 414, 88 L.Ed. 834. 

U.S.—^Armour & Co. v. R. P. C., Em. 
App., 162 P.2d 918. 

(2) Prior to the determination of 
this question by the supreme court 
of the United States, some lower 
federal courts followed a rule appar¬ 
ently to the contrary. 

U.S.—Payne v. Griffin. D.C.Ga., 51 
P.Supp. 588—^Roach v. Johnson, D. 

C. Ind., 48 P.Supp. 833, vacated on 
other grounds U. S. v. Johnson. 63 
S.Ct. 1075, 319 U.S. 302, 87 L.Ed. 
1413. 

52.5 Fla.—^Robbins v. Webb’s Cut 
Rate Drug Co., 16 So.2d 121, 153 
Fla. 822. 

63. U.S.—Ohio Bell Telephone Co. v. 
Public Utilities Commission of 
Ohio, Ohio, 57 S.Ct. 724, 301 U.S. 
292, 81 L.Ed, 1093. 

D.C.—Jordan v. American Eagle Fire 
Ins, Co., 169 P.2d 281, 83 U.S.App. 

D. C. 192. 

Fury V. Fleming, Em.App., 161 P. 
2d 189. 

Ky.—Mayfield Gas Co. v. Public Serv¬ 
ice Commission, 259 S.W.2d 8. 

Mich.—Johnson v. Michigan Milk 
Marketing Bd., 295 N.W. 346, 295 
Mich. 644. 

Sent order 

Where an Area Rent Director 
makes an order reducing rentals 
without informing the landlord as 
to the pertinent date on which he re¬ 
lies, the landlord cannot be said to 
have received a fair hearing, but, if 
landlord in ensuing protest proceed¬ 
ing is apprised of the evidence on 
which the Price Administrator re¬ 
lied in reducing his rent and is then 
given a genuine hearing de novo, 
the demands of due process are met. 
U.S.—Fury v. Fleming, Em.App., 161 
F.2d 189—^Victor v. Porter, Em, 
App., 157 P.2d 769, certiorari de¬ 
nied Victor V. Fleming, 67 S.Ct. 
491, 329 U.S. 801, 91 L.Ed. 685. 

Essence of hearing 

The opportunity through evidence 
and argument to challenge prices 
fixed by State Director of Milk Con¬ 
trol, and the duty to act on evi¬ 
dence and not arbitrarily are of the 
essence of the hearing essential to 
due process. 

NjJ.-^National Dairy Products Co. v. 


Milk Control Bd. of N. J., 44 A. 
2d 796, 133 N.J.Law 491. 

Matters in evidence 

(1) “Due process” requires that 
commissions proceed on matters in 
evidence and that parties have op¬ 
portunity for cross-examination and 
rebuttal, but “due process” deals 
with matters of substance and is not 
to he trivialized by formal objec¬ 
tions that have no substantial bear¬ 
ing on ultimate rights. 

U.S.—^Market St Ry. Co. v. Railroad 
Commission of State of Cal., Cal., 
65 S.Ct 770, 324 U.S. 548, 89 L.Ed. 
1171, rehearing denied 65 S.Ct. 
1020, two cases, 324 U.S. 890, 89 
L.Ed. 1438. 

(2) Protest proceedings by land¬ 
lord complaining of reduction of 
rental for apartment, were not lack¬ 
ing due process of law because land¬ 
lord was refused right to produce 
oral evidence and cross examine 
witnesses, where landlord did not 
make showing required by procedural 
regulation. 

U.S.—Philips V. Porter, Em.App., 167 
F.2d 607. 

(3) Where landlord failed to com¬ 
ply with federal regulation govern¬ 
ing granting of an oral hearing, re¬ 
fusal of Regional Rent Administra¬ 
tor to grant an oral hearing was not 
arbitrary nor a denial of due process 
of law. 

U.S.—Reines v. Woods, Em.App., 192 
F.2d 83. 

(4) Protest proceedings by land¬ 
lord complaining of reduction of 
rental for apartment, were not lack¬ 
ing due process of law because or¬ 
der therein was based entirely on 
affidavits of two rent inspectors em¬ 
ployed by Price Administrator, where 
landlord did not show any prejudice 
of the inspectors. 

U.S.—Philips V. Porter, Em.App,, 157 
F.2d 607. 

Testimony of staff members 

The Federal Power Commission in 
regulating rates may proceed on the 
testimony of expert accountants 
whether they are attached to its staff 
or are retained by utility as long as 
commission is satisfied of their in¬ 
tegrity without denying utility due 
process. 

U.S.—Pacific Power & Light Co. v. 
Federal Power Commission, C.C. 
A.9, 141 P.2d 602. 

54. U.S.—^Home Tel., eta, Co. v. Los 
Angeles, Cal., 29 g.Ct 50, 211 U.S. 
266, 53 L.Ed. 176. 
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Central of Georgia R. Co. v 
Georgia R. Commn., D.C.Ga., 


Ill.—Spalding v. Granite City 
lSr.E.2d 567, 415 IlL 274. 
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55. U.S.—Central of Georgia R. Co. 
V. Alabama R, Commn., D.C.Ala 
209 F. 76. ’ 

Emergency Price Control Act 

( 1 ) The Emergency Price Control 
Act does not violate the Fifth 
Amendment because it makes no pro¬ 
vision for a hearing to landlords be¬ 
fore the order or regulation fixing 
rents becomes effective in view of 
judicial review ultimately provided. 
U.S.—^Bowles V. Willingham, Ga., 64 

S.Ct. 641, 321 U.S. 503, 88 L.Ed. 892, 
Brown v. Winter, D.C.Wls., 66 
P.Supp. 804. 

(2) Where Emergency Price Con¬ 
trol Act authorized any person sub¬ 
ject to any regulation of price ad¬ 
ministrator to file protest within 66 
days and authorized any person ag¬ 
grieved by ruling on protest to ap¬ 
peal to emergency court of appeals, 
the authorized procedure was not in¬ 
capable of affording protection to ac¬ 
cused's rights required by due proc¬ 
ess of law. 

U.S.—^Takus V. U. S., Mass,, 64 S.a. 
660, 321 U.S. 414, 88 LEd. 884. 

Madison Park Corp. v. Bowles, 
Em.App., 140 P.2d 316—^Taylor v. 
Brown, Bm.App., 137 P.2d 664, cer¬ 
tiorari denied 64 S.Ct. 194, 320 U. 
S. 787, 88 LEd. 473. 


55.5 Minn.—State v. Tri-State Tel 
& Tel. Co., 284 NT.W. 294. 204 Minn. 
516. 


55.10 D.C.—Winkler r. Ballard, 
Mun.App., 63 A.2d 660—^Hall v. 
Ring Management Co., MumApp., 
63 A.2d 656. 

Opportunity for examinatioa 
An opportunity to examine and 
object to proposed findings of rail¬ 
road commission before rendition of 
decision fixing rate which bridge 
company might charge was not es¬ 
sential to due process. 

Cal.—American Toll Bridge Ca v. 
Railroad Commission, 83 P.3d 1, 
12 Cal.2d 184, affirmed 69 S.Ct 948, 
307 U.S. 486, 83 L.Ed. 1414. 
Pindings held sufficient 

Where findings of fact made by 
the railroad commission in proceed¬ 
ing in which tolls which bridge com¬ 
pany might charge were fixed were 
not given numerical segregation, but 
were stated with sufficient fullness 
to apprise the parties of facts sup- 



CONSTITUTIONAL LAW § m 


16A C.J.S. 


does not violate due process, as long as the substan¬ 
tial rights of the parties are protected.^s.is 

Due process also requires that the person or com¬ 
pany affected be given an opportunity, at some stage 
of the proceedings, to test in the courts the validity 
of the regulation.56 So, if a commission charged 
with rate regulation delays unreasonably in putting 


an end to confiscatory rates, the company may ap¬ 
ply to a federal court,or a state court,for 
equitable relief, and the fact that a rate-fixing stat¬ 
ute does not deny due process does not prevent an 
inquiry as to whether a rate, fixed thereunder by a 
rate-making body, amounts to a confiscation and 
denial of due process.^® However, statutes authoriz- 


portlne the commission's decision, 
and where it was not contended that 
company was not fairly informed of 
the issues, or that the issues were 
not clearly defined and understood, 
company was not justified in urffinjj 
that the commission's findings and 
conduct of hearing were not in ac¬ 
cord with due process. 

Cal.—American Toll Bridge Co. v. 
Railroad Commission, supra. 

55.X5 Minn.—State v. Tri-State Tel. 
& Tel. Co., 2S4 N.W. 294, 204 Minn. 
516. 

se. U.S.—Ohio Valley Water Co. v, 
Ben Avon Borough, Pa., 40 S.Ct. 
527. 253 U.a 287, 64 L..Ed. 908— 
Wadley Southern R. Co. v. Geor¬ 
gia, Ga., 35 S.Ct. 214, 235 U.S. 651, 
59 UKd. 405. 

Western Distributing Co. v. Pub¬ 
lic Service Commission of State of 
Kansas, D.C.Kan., 58 F.2d 239. 

Van Wert Gaslight Co, v. Pub¬ 
lic Utilities Commission of Ohio, 
D.C.Ohlo, 299 P. 670. 

Ga—Georgia Public Service Commis¬ 
sion V. Atlanta Gas Light Co., 65 
S.E.2d 618, 206 Ga 863. 

Mass.—New England Tel. & Tel. Co. 
V. Department of Public Utilities, 
97 N.E.2d 609, 327 Mass. 81—Low¬ 
ell Gas Co. V. Department of Public 
Utilities. 84 N.K2d 811, 324 Mass. 
80, certiorari denied 70 S.CL 71. 338 
U.S. 825. 94 L.Ed. 501. 

Ohio.—Rugg V. Office of Price Ad¬ 
ministration of U. S., 15 Ohio Supp. 
37, affirmed, App., 62 N.E.2d 279. 

Tenant alfeeted by eviction certifi¬ 
cate 

U.S.—Parker v. Porter, Em.App., 67 
act. 463, 329 U.S. 631, 91 L.Ed. 
479. 

Statutes upheld 

(1) Several statutes authorizing 
commissions to regrulate rates have 
been upheld constitutionally as suffi¬ 
ciently complying with the due proc¬ 
ess requirement that the courts be 
authorized to peiss on the legality of 
the regulation. 

U.S.—Market St. Ry. Co. v. Pacific 
Gas & Electric Co., D.C.Cal., 6 P.2d 
633. 

Ala.—Alabama Public Service Com¬ 
mission V. Mobile Gas, Co., 104 So. 
538, 213 Ala. 50, 41 A.L.R, 872. 
D.C.—Jordan v. American Eagle Fire 
Ins. Co., 169 P.2d 281, 83 U.S.App. 
D.C. 192. 
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Mich.-Detroit & M. Ry. Co. v. Mich¬ 
igan R. Commn., 144 N.W. 689, 17^ 
Mich. 250. 

Okl.—Oklahoma Cotton Ginners’ 
Ass’n v. State, 51 P.2d 327. 174 
Okl. 243. 

VsL — JBtns, Ins. Co. v. Commonwealth 
ex rel. State Corporation Commis¬ 
sion, 169 S.E. 859, 160 Va. 698. 

(2) The Agricultural Marketing 
Agreement Act satisfies the require¬ 
ment of due process and provides 
for an adequate judicial determina¬ 
tion of property rights. 

U.S.—La Verne Co-op. Citrus A»»'n 
V. U. S.. C.aA.Cal,. 143 F.2d 415. 

(3) Provisions of the Agricultural 
Marketing Agreement Act author¬ 
izing a review of actions and deter¬ 
minations of the Market Adminis¬ 
trator by the Secretary of Agricul¬ 
ture satisfy all requirements of due 
process of law and provide an ex¬ 
clusive remedy, and District Court 
has no jurisdiction to review Mar¬ 
ket Administrator’s actions and de¬ 
terminations, where remedy provided 
was not followed. 

U.S.—U. S. V. Ridge land Creamery 
Co., D.aWis,, 47 F.Supp. 145. 

(4) Provision of Emergency Price 
Control Act that no district court 
shall have jurisdiction or power to 
consider the validity of any regula¬ 
tion made by price administrator is 
constitutional as applied to a price 
regulation which though it may have 
some hidden infirmity was valid on 
its face, was known to the person 
regulated, and at the time he violat¬ 
ed it was susceptible of review at his 
instance in designated administrative 
and judicial tribunals. 

U.S,—U. S. V. Slobodkin, D.C. Mass., 
48 F.Supp. 913. 

(6) Inability of persons charged 
with violating regulations under the 
Emergency Price Control Act to liti¬ 
gate the validity of regulations at 
trial of criminal charges does not 
constitute denial of due process of 
law. 

U.S.—U. S. V, Central Packing Corp., 
D.C.N.Y., 51 F.Supp. 813—U. a v. 
C. Thomas Stores, D.CMlnn., 49 
F.Supp. 111. 

Ziegislative review 

Where judicial review is not avail¬ 
able, mere legislative review, by a 
court, of order of corporation com¬ 
mission fixing rates will not satisfy 
requirements of "due process," and 

1137 


"due is not ac¬ 

corded if review, by C'>urt. of coni- 
mi!».sinn’s order it? construed to be 
judicial if it affirms the erder and 
legislative or a<lmini«trntive if it ne- 
verses or modifier the ortbr. 

U.S.—Cary v. CorjHt rat ion Commis¬ 
sion i>f Oklahoma, D.C.Okl., 9 F. 
Supp. 709, affirmed Corroration 
Commissioner of Oklahoma v. 
Cary. 56 S.Ct. 300, 296 U.S. 452, 
80 L.Ed. 324. 

Bevlew of ooszonlsitioiL orders 

An order of a commission prohib¬ 
iting a laundry company from charg¬ 
ing, without its permission, rates 
higher than those prevailing In 1913, 
in effect prescribed maximum rates 
and was a legislative order, and un¬ 
der the Fourteenth Amendment 
plaintiff was entitled to an oppor¬ 
tunity for a review in the courts of 
its contention that the rates were 
not compensatory. 

U.S.—Oklahoma Operating Co. v. 
Lo%^e. Okl., 40 S.Ct. SC8, 252 U.S. 
331, 64 UEd. 696. 

Baforeement x>xoceedings 

Where, the Agricultural Market¬ 
ing Agreement Act did not prohibit 
relief from the operation of orders 
issued thereunder, and handlers 
against whom enforcement decree 
was sought made no application for 
a stay pending proceedings brought 
to determine validity of orders, han¬ 
dlers were precluded from challeng¬ 
ing validity of orders In the enforce¬ 
ment proceedings on ground that 
they were denied due process of law. 
U.S,—La Verne Co-op. Citrus Ass’n 
V. U. S„ CCA-Cal., 143 F.2d 415. 

57. U.S.—Smith V. Illinois Bell Tel¬ 
ephone Co., III., 4$ S.Ct. 408, 270 
U.S. 587, 70 L.Ed. 747. 

57.5 N.Y.—Staten Island Edison 
Corp. V. Malthie, 58 KT.S.2d KIK. 
270 App.Div. 55. affirmed 72 N.K2d 
705, 296 N.Y. 374. 

Statutory reimedy 

Statute providing for bill in equi¬ 
ty to review’ rate order of depart¬ 
ment affords one a remedy adequate 
to enforce right to judicial deter¬ 
mination of confiscation. 

Mass.—Lowell Gas Co. v. Depart¬ 
ment of Public Utilities, 84 N.E.2d 
811, 324 Mass. 80. 

58. U.S.—Central Kentucky Natural 
Gas Co. V. Railroad Commission of 
Kentucky, D.C.Ky., 37 F.2d 938. 
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ing special commissions to regulate rates do not 
necessarily deny due process because they fail 
specifically to provide for access to the courts from 
arbitrary action by the commission,®^ and they do 
not deny to a party aggrieved by such action the 
right of access to the courts for the purpose of de¬ 
termining any matter which would be the appro¬ 
priate subject of judicial inquiry.®^-® So, a non¬ 
confiscatory rate order of a state commission will 
not be set aside by a federal court because of the 
absence of provision in the state laws for an ade¬ 
quate judicial review.®^ 

In order to invoke the constitutional protection of 
the courts, the facts relied on to prevent the en¬ 
forcement of rates prescribed must be specifically 
alleged and from them it must clearly appear that 
the enforcement of the measure complained of will 
necessarily deny just compensation. In other 
words, the complaining party carries the burden of 
making a convincing showing and the court will not 
interfere with the exercise of the rate-making pow¬ 
er unless confiscation is clearly established.®^ Once 
a fair hearing has been given by the regulatory 
agency, proper findings made, and other statutory 
requirements satisfied, the courts cannot intervene 
in the absence of a clear showing that the limits of 
due process have been overstepped.®^*® The evi¬ 
dence admissible at a judicial hearing may be re¬ 
stricted to that which was produced at a preliminary 
hearing accorded by a commission.®^ The statutory 
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prohibition of a temporary stay or injunctsou 
against the price regulation of an administrate 
agency does not deny due process of law where the 
statute provides an expeditious means of testing 
the validity of the price regulation without neces- 
sarily incurring any of the penalties of the act®3.« 

c. Scope and Extent of Judicial Beview 

The courts, in determining whether legislation relat¬ 
ing to price control conforms to constitutional limitations 
with respect to due process of law, must determine In 
each case whether, under the circumstances, the regula. 
tion is a reasonable exercise of governmental authority, 
or is arbitrary or discriminatory, and in determining 
whether prescribed rates or prices are confiscatory and 
in violation of due process guaranties, they must exerdse 
their own independent Judgment of law and fact. 

The function of courts under the Fifth and Four¬ 
teenth Amendments, in passing on legislation relat¬ 
ing to price control, is to determine in each case 
whether, under the circumstances, the regulation is 
a reasonable exercise of governmental authority, or 
is arbitrary or discriminatory.®3*50 While a prima 
facie presumption will be indulged in favor of the 
reasonableness of a price or rate prescribed by stat¬ 
ute or administrative regulation, as discussed supra 
subdivision a of this section, the ultimate detennina- 
tion of the question of reasonableness is for the 
judiciary.®®*®® In determining whether prescribed 
rates or prices are confiscatory and in violation of 
due process guaranties, courts must exercise their 
own independent judgment of law and fact,®^ and 


5^. U.S.—Central Kentucky Natural 
Gas Co. V. Railroad Commission 
of Kentucky, supra. 

Hig-hland Farms Dairy v. A^ew, 
D.C.Va., 16 P.Supp. 675, alSrmed 
57 S.Ct. 549, 309 U.S. 608, 81 D.Ed. 
835. 

59.5 Colo.—Smith Bros. Cleaners & 
Dyers v. People ex rel. Rogers, 119 
P.2d 623, 108 Colo. 449. ^ 

60. U.S.—Cary v. Corporation Com¬ 
mission of Oklahoma, D.C-Okl., 17 
F.Supp. 772. 

61. U.S.—Beaumont, S. L. & W. By. 
Co. V. U. S., Mo., 51 S.Ct. 1, 282 U. 
S, 74, 75 L.Ed. 221. 

62. U.S.—^American Toll Bridge Co. 
V. Railroad Commission of Cal., 
Cal., 59 S.Ct 948, 307 U.S. 486, 83 
D.Ed. 1414—St. Joseph Stock Yards 
Co. V. U. S., Mo., 66 S.Ct 720, 298 
U.S. 38, 80 D.Ed. 1033. 

Tlieater tickets 

Ticket brokers, seeking to have 
statute regulating activities of bro¬ 
kers of theater tickets declared un¬ 
constitutional on "due process" 
grounds, can succeed only if they 
satisfactorily establish that no evils 
existed in connection with sale of 
tickets, which called for "safeguard¬ 
ing the public against fraud, extor¬ 


tion, exorbitant rates and similar 
abuses," or, if the evils existed, 
that the remedy adopted by the leg¬ 
islature was arbitrary, discrimina¬ 
tory, or confiscatory. 

N.T.—Kelly-SuUivan, Inc., v. Moss, 
22 N.Y.S.2d 491, 174 Misc. 1098, af¬ 
firmed 24 N.Y.S.2d 984, 260 App. 
Div. 921. 

62.5 U.S.—Federal Power Commis¬ 
sion V. Natural Gas Pipe-line Co. 
of America, 62 S.Ct. 736, 315 U.S. 
575, 86 L.Ed. 1037. 

63. Ky.—Louisville, etc., R. Co. v. 
Greenbrier Distillery Co., 187 S.W. 
296, 170 Ky. 775. 

63.5 U.S.—Yakus v. U. S., Mass,, 64 
S.Ct. 660, 321 U.S. 414, 88 L.Ed. 
834. 

Powers V. Bowles, Em.App., 144 
P.2d 491, certiorari denied 65 S. 
Ct. 93, 323 U.S. 759, 89 L.Ed. 608. 
Particular form of relief 

Fact that the Emergency Price 
Control Act denies to the Emergency 
Court of Appeals power to grant in¬ 
terlocutory relief does not render the 
act invalid as denying due process of 
law, since the due process of law 
clause does not guarantee to liti¬ 
gants any particular form of relief. 
U.S.—Taylor v. Brown, Em.App., 137 
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F.2d 654, certiorari denied 64 S. 
Ct 194, 320 U.S. 787, 88 L.Bd. 473. 

63.50 U.S.—^Publix Cleaners v. Flor¬ 
ida Dry Cleaning and Lauiidry Bd., 
D.C.Fla., 32 F.Supp. 31- 

S.D.—In re Northwestern Bell TeL 
Co., 43 N.W.2d 553, 73 aU. 370, 
certiorari denied Farmer's Union 
Educational and Co-op. Aas'n of a 
D. V. Northwestern Bell Tel. Co., 71 
S.Ct 489, 340 U.S. 934, 95 LEd. 
674. 

63.55 U.S.—^Norfolk, eta, R. Ca r. 
Conley, W.Va., 35 S.Ct 437, 236 U. 
S. 605, 59 L.Ed. 745. 

Fla.—Corpus Juris Seenudum cited 
In McRae v. Robbins, 9 So.2d 2S4, 
289, 151 Fla. 109. 

12 C.J. p 1282 note 96. 

64- U.S.—Chesapeake & Potomac 
Telephone Co. of Baltimore City v. 
West. D.C.Md., 7 P^.Supp. 214, af¬ 
firmed West V. Chesapeake & Poto¬ 
mac Telephone Co. of Baltimore 
City, 65 act 894. 295 U.a 79 
L.Ed. 1640, rehearing denied 56 a 
Ct 82, 296 U.S. 661, 80 L.Ed. 471. 

Ga.—Georgia Public Service Conpala- 
sion V. Atlanta Gas Light Co., IS 
S.R2d 618, 205 Ga. 863. 

S.D.—In re Northwestern Bell TeL 
Co., 43 N.W.2d 653, 73 aU. 376, C€fr- 
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will uphold the rate or price when, and only when, 
it allows a fair return on the reasonable value of the 
property actually used in the service of the pub- 
lic.®® 

What constitutes a fair return, in this connection, 
depends on the average return, in that particular 
part of the country, on investments of a similar 
nature and of a similar degree of security,66 and 
varies from time to time through changes affecting 
opportunities for investment, the money market, and 
business conditions generally,®^ so liiat a mixed 
question of law and fact is presented.68 

The ascertainment of the reasonable value of the 
property, in this connection, is not a matter of for¬ 
mulas, but there must be a reasonable judgment 
having its basis in a proper consideration of all 


relevant facts,6® and the courts will not be gov¬ 
erned by either the par or the market value of 
the stocks and bonds of the company.^® Also, they 
are not permitted to reject a commission's valua¬ 
tion merely because of an erroneous method, it be¬ 
ing their duty to look at the result obtained by 
the commission and contrast it with other standards 
of valuation appearing in the evidence.'^^ 

§ 691. - Carriers 

Fair and reasonable regulation of carrier’s rates or 
charges by the legislature or its agencies does not con¬ 
travene the constitutional guaranty of due process of law. 

As a general rule, fair and reasonable govern¬ 
mental regulation of the charges or rates exacted by 
carriers does not contravene the constitutional guar¬ 
anty of due process of Thus, due process 


tiorari denied Parmer’s Union Edu¬ 
cational and Co-op. Ass’n of S. D. 
V. Northwestern Bell TeL Co., 71 
S.Ct 489, 340 U.S. 934, 95 L.EdL 
674. 

65. U.S.—American Toll Bridge Co. 
V. Railroad Commission of Cal., 
Cal., 69 S.CL 948, 307 U.S. 486, 83 
UEd. 14 If 

Del.—Application of Diamond State 
Tel. Co., 103 A.2d 304, 9 Terry 317. 
affirmed in part and reversed in 
part on other grounds 107 A. 2d 
786, 9 Terry 497, reheard 113 A. 
2d 437. 

Md.—^West V, United Rys. & Elec¬ 
tric Co. of Baltimore, 142 A. 870, 
155 Md. 572, appesd dismissed 
United Rys. & Electric Co. of Bal¬ 
timore V. West, 49 S.Ct. 79, 278 U. 
S. 567, 73 L.Ed. 510. 

OkL—Oklahoma Natural Gas Co. r. 
Corporation Commission of Okla¬ 
homa, 216 P. 917, 90 Okl. 84. 

12 C.J. p 1282 note 4. 

Evideiaoe established that the val¬ 
uation of proi>erty of a public utility 
seeking an increase in rates adopted 
by Public Utility Commissioners 
Board, for rate-making purposes, 
was not confiscatory in contravention 
ot due process of law clause of Pom> 
teenth Amendment to Federal Con¬ 
stitution, 

N.J.—Atlantic City Sewerage Co. v. 
Board of Public Utility Com’rs, 26 
A.2d 71, 128 N.J.Daw 359, affirmed 
29 A.2d 850, 129 N.J.Daw 401. 

Bate for newspaper publication of 
assessment Usts, provided for by 
statute^ was not unconstitutional as 
umreasonable. 

Ill .—!>. L. Lee Pub. Co. v. St. Clair 
County, 173 N.K 274, 341 IlL 257. 

66. U.S.—Louisville, etc., R. Co. v. 
Slier, CCN.Y., 186 P. 176, amrmed 
34 act 48, 231 U.a 298. 58 L.Ed. 
226—Milwaukee Electric R., etc., 


Co. V. Milwaukee, C.C.Wls., 87 P. 
577. 

12 CJ. p 1282 note 6. 

67. U.a—Los Angeles G. & B. Corp. 
V. R, R, Commission, Cat, 63 S 
Ct 637, 289 U.a 287. 77 L.Ed. 1180. 
Va.—Alexandria Water Co. v. City 
Council of Alexandria, 177 S.E. 454. 
163 Va. 512. 

ea U.S.—^Northem Pac. R. Co. v. 
Lee, D.aWash., 199 P. 621, 

6®. U.S.—^Los Angeles G. & K Corp. 
V. R. R. Commission, Cat, 53 S.Ct 
637, 289 U.a 287, 77 L.Ed. 1180. 
N.J.—In re New Jersey Power & 
Light Co., 89 A.2d 26, 9 N.J. 498. 
Va.—Alexandria Water Co. v. City 
Council of Alexandria, 177 S.R 454. 
163 Va. 612. 

Beprodnetion cost or historical value 
(1> The reproduction cost of prop¬ 
erty of public utility, less deprecia¬ 
tion, is not conclusive of value, for 
rate-making purposes, but rather Is 
an element to be considered with all 
the circumstances in arriving at 
fair value of the property In a partic¬ 
ular case, whether due process of 
law clause of Fifth or of Fourteenth 
Amendment to Federal Constitution 
be invoked, 

N.J,—^Atlantic City Sewerage Co^ v. 
Board of Public Utility Comers, 26 
A.2d 71, 128 N.J.Law 359, affirmed 
29 A.2d 850, 129 N.J.Law 401. 
<2) The due process clause does 
not require public service commis¬ 
sion to fix rates on present reproduc¬ 
tion value of something no one would 
presently want to reproduce, or on 
historical value no longer existing, or 
on investment which has vanished, or 
to maintain credit of a concern 
whose securities already are im¬ 
paired. 

U.S.—^Market St Ry. Co. v. Railroad 
Commission of State of Cat, Cat, 
65 S.Ct. 770, rehearing denied 65 
S.Ct 1020, two cases, 324 U.S. 890, 
89 L.Ed. 1438. 


7a U.S.—Smyth v. Ames, Neb., 18 
act. 418. 169 U.a 466, 42 LEd. 

819. modified on other grounds 18 
act 888, 171 U.a 361, 43 L.Ed. 

197. 

7L U.S.—Chesapeake & Potomac 
Telephone Co. of Baltimore City v. 
West D.C.Md-. 7 P.Supp. 214, af¬ 
firmed W’est V. Chesapeake & Po¬ 
tomac Telephone Co. of Baltimore 
City, 65 act 894, 295 U.S. 662, 

79 L.Ed. 1610, rehearing denied 56 

act 82, 296 U.a 661 , 80 LEd. 471. 
Bailnre to fix value under head of 
goi 2 ig..ooiLcem value is not confisca¬ 
tory. where such value is actually al- 
lowed- 

U.S.—California Water & Telephone 
Co. v. Railroad Commission of Cal¬ 
ifornia, D.C.CaL, 19 P.Supp. IL 

71.50 U.a —^Market St Ry. Co. v. 
Railroad Commission of State of 
Cal., Cal., 65 S.Ct 7T0, 324 U.S. 548. 
S9 LEd. 1171, rehearing denied 65 
S.Ct. 1020. two eoi^ 334 U.S. S90. 
89 L.Ed. 1438. 

Beport of value of property 

The application of act requiring 
Interstate Commerce Commission to 
ascertain and report value of all 
property owned and used by com¬ 
mon carriers engaged in transporta¬ 
tion of oil or other commodity by 
pipe line to an oil refining company 
operating its own pipe line to trans¬ 
port its own refinery products does 
not render the act unconstitutional as 
violating due process of law clause 
of Fifth Amendment. 

U.S.—Champlln Refining Co. v. U. S., 
Okl., 67 S.Ct. 1, 329 U.a 2t. 91 L 
Ed. 22, rehearing denied 67 aCt 
363. 329 U.S. 831. 91 L.Ed. 764. 
Past uudexohargeA 
The statute granting immunity to 
freight forwarders from liability for 
past acts or omissions, construed ret¬ 
roactively, is not unconstitutional 
j as depriving motor carrier, whose 
right to recover undercharges from 
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guaranties are not transgressed by legislation pre¬ 
scribing reasonable rates to be charged by common 
carriers/^ or authorizing the annulment by retro¬ 
action of rates validly established but later found to 
be excessive or unreasonable, on sufHcient evi¬ 
dence,or prohibiting carriers from charging more 
for a short than for a long haul,'^^ or requiring car¬ 
riers to hold excess income as trustee for the gov- 


16 A c.j.a 

eminent for prescribed uses, in order to equalize in, 
equalities in rates,^5 or authorizing administrative 
officers or bodies to regulate the rates of carriers,?* 
including contract or motor carriers.?? 

Likewise, due process provisions are not violated 
by authorized legislative or administrative officers 
or bodies, in fixing reasonable rates for carriers,?* 


freight forwarder accrued prior to 
adoption of statute, of property with¬ 
out due process of law. 

Tex.—National Carloading Corp. v. 
Phoenix-El Paso Express, Civ.App., 
178 S,W.2d 133, affirmed 176 S.W.2d 
564, 142 Tex. 141, certiorari denied 
64 S.Ct. 1156, 322 U.S. 747, 88 L. 
Ed. 1578. 

72. U.S.—State of Washington ex 
rel. Stimson Lumber Co. v. Kuy¬ 
kendall, Wash., 48 S.Ct, 41. 275 U. 
S. 207, 72 L.Ed. 241. 

Statutes upheld 

(1) A statute providing that a rail¬ 
road company having a franchise 
from the state, operating to and from 
stations In a city in excess of a pre¬ 
scribed population, controlled by a 
railroad company having a fran¬ 
chise from another state, shall not 
charge a rate within such city in ex¬ 
cess of rates charged for similar 
service from such city to stations 
in an adjacent state, by such rail¬ 
road, is not violative of constitu¬ 
tional due process provisions. 

N.T.—Transit Commission v. Long 
Island R. Co., 3 N.E.2d 622, 272 
N.T. 27. 

(2) The New Tork Military Law 
granting free passage to federal 
military and navy personnel and 
property in time of war over fer¬ 
ries does not deprive the City of New 
York as owner of a ferry franchise 
of property without due process or 
any other state or federal constitu¬ 
tional rights. 

U.S.—^Brooklyn & Richmond Ferry 
Co. V. U. S., aC.A.N.Y., 167 F.2d 
330. 

73. U.S.—Great Northern Ry. Co. v. 
Sunburst Oil & Refining Co., Mont., 
53 S.Ct, 145, 287 U.S. 358, 77 L.Ed. 
360, 85 A.L.R. 254. 

lEteparatiou 

It has been held, however, that the 
statute relating to reparation by- 
carrier for unjust rates, if construed 
as authorizing railway commission to 
condemn retroactively, as unlawful, 
rate or charge previously established 
as lawful by commission, and to 
subject carrier to reparations, would 
be unconstitutional as taking prop¬ 
erty without due process of law. 

Neh.—Farmers Union Livestock 
Commission v. Union Pac. R. Co., 
283 N.W. 498, 135 Neb. 689. 

74. U.S.—Missouri Pac. R. Co. v. 


McGrew Coal Co., Mo., 37 S.Ct. 518, 
244 U.S. 191, 61 L.Ed. 1075. 

75. U.S.—^Dayton-Goose Creek Ry. 
Co. V. U. S.. Tex., 44 S.Ct. 169, 263 
U.S. 456, 68 L.Ed. 388, 33 A.L.R. 
472. 

76. U.S.-—U. S. V. Illinois Cent R. 
Co, V. U. S., Del., 54 S.Ct 471, 291 

U. S. 457, 78 L.Ed. 909. 

Cal.—Southern Pac. Co. v. Railroad 
Commission of California, 87 P.2d 
1055, 13 Cal.2d 89. 

77. U.S.—Stephenson v. Binford, 
Tex., 53 S.Ct 181, 287 U.S. 251, 
77 L.Ed. 288, 87 A.L.R. 721. 

Wash.—Pacific Inland Tariff Bureau 

V. Schaaf, 95 P.2d 781, 1 Wash.2d 
210—Prater v. Department of Pub¬ 
lic Service of Washington, 60 P. 
2d 238, 187 Wash. 335. 

Wyo.—State v. Grimshaw, 53 P.2d 13, 
49 Wyo. 192. 

7a U.S,—-Hudson & M. R. Co. v. U. 
S., D.C.N.J., 33 F.Supp. 495, af¬ 
firmed 61 S.Ct 884, 313 U.S. 98, 85 
L.Ed. 1213. 

Ga.—Georgia Public Service Commis¬ 
sion V. Atlanta & W. P. R. Co., 
139 S.E. 725, 164 Ga. 822. 

Ill.—^Davis V. Keystone Steel & Wire 
Co., 148 N.E. 47, 317 Ill. 278. 
Tenn.—Tennessee Cent Ry. Co. v. 
Pharr, 198 S.W.2d 289, 29 Tenn. 
App. 531. 

Tex,—Angelina & Neches River R. 
Co. V. Railroad Commission, Civ. 
App., 246 S.W.2d 928. 

Va.—Norfolk & W. R. Co. v. Com¬ 
monwealth, ex rel. Mathieson Al¬ 
kali Works, 174 S.E. 85, 162 Va. 
314. 

Temporary change of rates 

Statutes permitting Railroad Com¬ 
mission to order temporary emergen¬ 
cy alterations, amendments, or sus¬ 
pensions of railroad freight rates or 
to make temporary emergency rail¬ 
road freight rates do not deny due 
process. 

Tex.—^Angelina & Neches River R, 
Co. V. Railroad Commission, Civ. 
App.. 246 S.W.2d 928. 

Test of reduction 

Where order reducing streetcar 
fares contemplated a test by experi¬ 
ence of whether reduction would in¬ 
crease traffic, but street railroad 
company itself prevented such test, 
unavailability of experience to test 
the order could not afCect its valid¬ 
ity or raise a constitutional objection 
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to be enforced by United States su¬ 
preme court, even though it might 1 m 
ground for appeal to discretion 7i 
tribunal which rendered the order 
U.S.—Market St. Ry. Co. v. Railri>ad 
Commission of State of Cal CaL 
65 S.Ct 770, 324 U.Sw 548, l! 
Ed. 1171, rehearing denied 65 act 
1020, two cases, 324 U.S. 890 
L.Ed. 1438. * ® 

As affecting competing carriers 
Order of railroad commission ap¬ 
proving reduced rates filed by rail 
carriers did not deprive competing 
truck carriers of property without 
due process of law. 

Lang V. Railroad Commission 
of California, 42 P.2d 639, 2 Cal 2d 
550. 

Increasing rate provided by fcaa. 
ohlse 

Public service commission’s order 
increasing the rate of fare provided 
for in street railway franchise grant¬ 
ed is not void, as depriving the city 
and its inhabitants of property and 
rights without due process of law, 
as the state, having granted fran¬ 
chise through city as its agent, has 
j right to modify franchise by chang¬ 
ing the rate of fare through its rep¬ 
resentative, the public service com¬ 
mission. 

Or.—City of Portland v. Public Serv¬ 
ice Commission of Oregon, 173 P. 
1178, 89 Or. 325. 

Additional charges 

(1) An additional demurrage 
charge on cars containing interstate 
shipments awaiting reconsigmnent 
prescribed by the interstate com¬ 
merce commission in a duly filed tar¬ 
iff, did not deprive shippers of prop¬ 
erty without due process. 

U.S.—Turner, Dennis & Lowry Lum¬ 
ber Co. V. Chicago, M. & St P. Ry. 
Co., Mo., 46 S.Ct 530, 271 U.S. 259, 
70 L.Ed. 934. 

(2) Refusal of commission to pro¬ 
hibit imposition of yardage charg¬ 
es for livestock held not to deny 
due process of law. 

U.S.—Swift & Co. V. U. D.C.m, 
41 F.Supp. 996, afiarmed 62 SCt 
948, 316 U.S. 216, 649, U LEd. 
1391. 

Switching rates 

(3) Am order of a railroad and 
warehouse commission establishing 
rates for switching cars in a city was 
held not to take the terminal far 
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in correcting unfair discrimination in their rates, 
in requiring the establishment of through routes and 
joint rates,*® or in fixing the division of joint 
rates,and this is true even though the revenue of 
the carriers is reduced.*^ Similarly, such provisions 
arc not infringed by these officers or bodies in or¬ 
dering reparations for the charging of unreason¬ 
able rates, where, by statute, such an order can be 
enforced only by a suit in some court of general 
jurisdiction,** or where the trial of the issues be¬ 
fore an authorized body of this character w^as 
agreed to.*^ 

On the other hand, rates for carriers fixed by 
authorized legislative or administrative officers or 
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bodies are violative of due process guaranties where 
they fail to give the carrier a fair return,*® in the 
community where the service is rendered, based on 
the fair and reasonable value of the plant as a 
going concern.*® In this connection the commis¬ 
sion may use a reasonable method of fixing the rate 
base, without violating the requiremient of due proc¬ 
ess.**® It has been held, however, that the Four¬ 
teenth Amendment docs not assure to a carrier the 
right under all circumstances to have a return on 
the value of the property used,*®-^® and as long as 
rates as a whole afford the carrier just compensa¬ 
tion for over-all services to the public, the due 
process clause of the constitution is not a bar to the 


duties of a railroad without due 
process of law. 

Ill,—Chicago, M. Sc St. P. Ry. Co. v. 
State Public Utilities Commission, 
lOS N.E. 737, 267 Ill. 544. 

(4) Interstate Commerce Commis¬ 
sion's order requiring railroad com- 
Xjaniea to absorb switching charges 
on carload shipments of grain, grain 
products, and seed to certain termi¬ 
nal markets did not violate consti¬ 
tutional prohibition against taking 
of property without due process of 
law and without just compensation 
where commission found that the 
prior practice of railroad companies 
with respect to such charges was 
not supported by revenue consider¬ 
ations or sound transportation fac¬ 
tors. 

U.S.—Northern Pac. Ry. Co. v. U. 

S.. D.C.Minn., 41 F.Supp. 439, af¬ 
firmed 62 S.Ct. 1166, 316 U.S. 346, 
86 L..Ed. 1521. 

Yoluntarily establlslxed rates 

Where intrastate freight rates 
were established by State Corpora¬ 
tion Commission on basis of, and 
higher than, lower voluntarily es¬ 
tablished rates maintained by car¬ 
rier under similar traffic conditions 
in the same general territory, the 
carrier, as long as it continued to 
maintain such voluntary rates, could 
not assert that rates so established 
were confiscatory and therefore vio¬ 
lative of rights gfuaranteed railroad 
under due process clause. 

Kan.—Thompson v. State Corp. 
Commission, 246 P.2d 267, 173 Kan. 
357. 

79. U.S.—U. S. V. Illinois Cent R. 
Co., Miss., 44 act 189, 263 U.S. 
515. 68 Li.Ed. 417. 

Regnlatioa. of intrastate rates by 
the interstate oommeroe commission 

to prevent discrimination against in¬ 
terstate commerce is not invalid as 
denying a state or Us people of their 
property without due process of law, 
although a carrier within the state 
has a charter contract to perform 
the service at a lower rate. 


U.S.—State of New York v. U. S., N. 

T. . 42 S.Ct. 239, 257 U.S. 591, 66 
KEd. 386. 

80. U.S.—St, Liouis Southwestern 
Ry. Co. V. U. a, Ky., 38 S.Ct. 49, 
245 U.S, 136. 62 KEd. 199. 

Xbemoval of discrimination 

A public service commission order 
for the establishment by a railroad 
company of the same joint through 
freight rates for one town as were 
enjoyed at other portions of road 
did not ta:ke property without due 
course of law. 

Wash.—State v. Public Service Com¬ 
mission of Washington, 163 P. 
1143, 95 Wash. 376, reheard State 
V. Public Service Commission. 166 
P. 793, 95 Wash, 376. 

81. U.S,—^Akron, C. St T. Ry. Co. v. 

U. S.. N.T.. 43 act. 370, 261 U.S, 
184, 67 L.Ed. 605. 

Beaumont, S. L. & W. R. Co. v. 
U. a, U.C.MO., 36 P.2d 789, af¬ 
firmed 51 S.Ct. 1, 282 U.S. 74, 76 
L-Ed. 221. 

82. Tex.—Houston Chamber of Com¬ 
merce V, Railroad Commission of 
Texas. Civ.App., 19 aw.2d 583, af¬ 
firmed Railroad Commission of 
Texas v. Houston Chamber of Com¬ 
merce, 78 aW.2d 591, 124 Tex. 375. 

83. U.S.—Southern Ry. Co. v. Eioh- 
ler, aC.A.Mo., 56 P.2d 1010. 

84. Pa.—New York & Pennsylvania 
Co. V. New York Cent R. Co.. 110 
A. 286, 267 Pa. 64. 

85. U.S.—United Rys. & Electric Co. 
of Baltimore v. West, Md,, 50 S.Ct. 
123, 280 U.S. 234. 74 I^Ed. 390— 
Detroit United Ry, Co. v. City of 
Detroit, Mich., 39 S.Ct 151, 248 U. 
a 429, 63 L.Ed. 341. 

Westinghouse Electric St Mfg. 
Oow V. Denver Tramway Company, 
D.aColo., 3 R2d 285, 

Henry L, Doherty & Cow v. To¬ 
ledo Rys. & Light Co., D.C.Ohio, 
254 P. 597. 

Ga.—Georgia Public Service Com¬ 
mission v. Atlanta & W. P, R, Co., 
139 S.B. 725, 164 Ga. 822. 
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Ill.—Sprague v. Biggs, 62 N.E.2d 420, 
390 in. 537. 

Pa.—Pennsylvania R. Co. v. Public 
Utility Commission, 4 A.2d 622. 
135 Pa.Supt.*r. 5. 

Rate permlttiiig retnm of 6.R8 p^r 
o«at on valuation of street railroad 
was so inadequate as to result in 
deprivation of property without due 
process. 

U.S.—United Rys. & Electric Co. of 
Baltimore v. West MdL. 50 S.Ct, 
123, 280 U.S. 234, 74 L.Ed. 390. 

CoxLfiffoatorT iatraustate log rates 
cannot be sustained on theory that 
movement is part of Interstate lum¬ 
ber traffic showing adequate return 
as whole. 

U.S.—Chicago. M. & St P. Ry. Co. 

V. Public Utilities Commission of 
Idaho, 47 S.Ct. 604, 274 U.S. 344, 71 
L.Ed. 1085. 

88« U.S.—Henry L. Doherty & Co. v. 
Toledo Rys. & Light Co., D.COhlo, 
264 P. 597. 

883 Cal.—Market St Ry. Co. v. 
Railroad Commission. 150 P.2d 196, 
24 Cal.2d 378, affirmed 65 aCt 770, 
324 U.S. 548. 89 L.Ed. 1171, re¬ 
hearing denied 65 S.Ct 1020, two 
cases, 324 U.a 890, 89 L.Ed. 1438. 

Offer to sen as rate base 

Railroad Commission did not deny 
due process to street railroad by us¬ 
ing railroad’s offer to sell its prop¬ 
erties as a rate base, where evi¬ 
dence of such offer was received 
without limitation or statement of 
its purpose and railroad was not mis¬ 
led, entrapped, or lulled into sense 
of security. 

U.S.—Market St Ry. Co. v. Railroad 
Commission of State of Cal., Cal., 
65 S.Ct 770, 324 U.S. 548, 89 L».Ed. 
1171, rehearing denied 65 S.Ct. 
1020, two cases, 324 U.S. 890, 89 L. 
Ed. 1438. 

86.10 U.a— Hudson & M, R. Co. v. 
U. S., D.C.N.J., S3 F.Supp. 435, 
affirmed 61 aCt 884, 313 U.S, 98, 
85 L.Ed. 1212. 
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fixing of noncompensatory rates for the perform- to the effect of the reduction in the stimulation of 
ance of certain services when the public interest traffic.S8.i6 
is thereby served.86.i5 Rate fixing orders by officers 

or bodies which are arbitrary or lack evidential demands of due process ordinarily require 

support violate due process guaranties;^'^ but in where rates are regulated by commissions, no- 

determining the reasonableness of a proposed fare 8. hearing be afforded to the carrier and 

a commission does not violate due process guar- other parties affected, * ® and that the commission 
anties by considering the character^^ and value^s.s permit the introduction of, and consider, all compe- 
of the service rendered by the carrier, and the tent and relevant evidence.88.25 Due process does 
practical results to the public of advances which however, require that a hearing should be ac- 

the commission has allowed in rates;88.io and the corded in advance of an initiating order preliminary 
commission does not deny due process in reducing to the fixing of a particular rate; it is enough that 
rates, by drawing its own conclusions, unaided by opportunity is given for a full and fair hearing 
expert testimony but based on considerable experi- before the order becomes operative.89 Also, due 
ence with the affairs of the particular carrier, as process is not denied by a commission in refusing 


86.15 TT.S.—^Baltimore & O. B. Co. v. 
U. S., Mo.. 73 S-Ct 592. 346 XT.S. 
146, 97 L.Ed. 912. 

87. tJ.S.—Northern Pac. By. Co. v. 
Department of Public Works of 
Washington. Wash., 46 S.Ct. 412, 
268 U.S. 39, 69 L.Ed. 837, 

Va.—Atlantic Coast Line K, Co. v. 
Commonwealth, 133 S.E. 883, 145 
Va. 62. 

Wash.—State ex rel. Puget Sound 
Nav. Co. V, Department of Transp. 
of Wash.. 2(^6 P.2d 456, 33 Wash. 
2d 448. 

88. N.J.—^New Jersey Central Trac¬ 
tion Co. V. Board of Public Utility 
Com’rs. 113 A. 692, 96 N.J.Law 
90. 

88.5 U.S. —^Market St. By. Co. v. 
Railroad Commission of State of 
Cal., Cal.. 65 S.Ct. 770, 324 U.S. 

548. 89 L.Ed. 1171, rehearing de¬ 
nied 65 S.Ct. 1020, two cases, 324 
U.S. 890. 89 L.Ea. 1438. 

88.10 U.S.—Market St By. Co. v. 
Railroad Commission of State of 
Cal., Cal.. 65 S.Ct. 770, 324 U.S. 

548, 89 L.BcL 1171, rehearing de¬ 
nied 65 S.Ct. 1020, two cases, 324 
U.S. 890, 89 L.Ed. 1438. 

88.15 U.S.—Market St. By, Co. v. 

Railroad Commission of State of 
Cal., Cal., 65 S.Ct. 770, 324 U.S. 

648, 89 L.Bd. 1171, rehearing de¬ 
nied 65 S.Ct, 1020, two cases, 324 
U.S. 890, 89 L.Ed. 1438. 

8a20 U.S.—^Market St. By. Co. v. 
Railroad Commission of State of 
Cal., Cal., 65 S.Ct. 770, 324 US. 

648, 89 L.Ed. 1171, rehearing denied 
65 S.Ct 1020, two cases, 324 U.S. 
890, 89 L-Ed. 1438. 

Pa.—Pennsylvania R- Co. v. Pennsyl¬ 
vania Public Utility Commission, 
Com.Pl., 64 Dauph.Co. 330, excep¬ 
tions overruled 65 Dauph.Co. 330. 
Notice of Increase 

Thirty days’ notice of increase 
in streetcar fares given pursuant to 
regulation of Public Utility Commis¬ 
sion was reasonable and did not vio¬ 
late procedural due process of law. 


Pa.—City of Philadelphia v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 63 A.2d 391, 164 PaSuper. 
96 . 

Searing held adequate 
U.S.—^Market St By. Co. v. Railroad 
Commission of State of Cal., Cal., 
65 S.Ct 770, 324 U.S. 548, 89 L. 
Ed. 1171, rehearing denied 65 S.Ct 
1020, two cases, 324 U.S. 890, 89 
L.Ed. 1438. 

Florida Citrus Commission v. 
U. S., D.C.Fla, 114 P.Supp. 420, 
vacated on other grounds Secretary 
of Agriculture of U. S. v. U. S., 
74 S.Ct 826, 347 U.S. 646, 98 L.Ed. 
1015, 

Order not broader than hearing 
Contention that order denying rail¬ 
road company authority to continue 
lower rates than those charged ,to 
intermediate point took property 
without due process of law, because 
broader than the hearing held in 
connection therewith, was . unsound. 
US.—^Louisville & N. B. Co. v. U. S., 
Ky., 38 S.Ct 141, 245 U.S. 463, 62 
L.Ed. 400. 

88.25 Ill.—Illinois Cent R. Co. v. 
Illinois Commerce Commission, 56 
N.B.2d 432, 387 III. 256, appeal dis¬ 
missed 65 S.Ct 686, 324 U.S. 823, 
89 L.Ed. 1392. 

Wash.—State ex rel. Puget Sound 
Nav. Co. V. Department of Transp. 
of Wash., 206 P.2d 456, 33 Wash.2d 
; 448. 

i Traffic figures 

Commission did not deny due proc¬ 
ess in reducing streetcar fares by 
! referring to actual traffic figures 
I that became available only after 
hearingrs closed, in order to verify 
prediction that reduction would stim¬ 
ulate income, in absence of showing 
of prejudice to street railroad com¬ 
pany. 

U.S.—^Market St By.. Co. v. Rail- 
' road Commission of State of Cal., 

! Cat, 65 S.Ct 770, 324 U.S. 548, 89 
I L.Ed. 1171, rehearing denied 65 
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S.Ct 1020, two cases, 324 U.S. 890 
89 L.Ed 1438. 

Data from official files 

Railroad commission, when order¬ 
ing increase in freight rates, was 
permitted to consider pertinent data 
from its official files, although not 
introduced in hearing before it, and 
shippers were not thereby deprived 
of their property without due proc¬ 
ess of law. 

Tex.— Tex&s Indus. Traffic League v. 
Railroad Commission of Tex., Civ. 
App., 256 S.W.2d 903, error refused 
no reversible error. 

89. U.S.—^U. S. V. Illinois Cent R. 
Co., Del., 54 S.Ct. 471, 291 U.S. 
457, 78 L.Ed. 909. 

Hearing for users of carrier 

Under statute relating to tariff 
of common carriers and requiring 
that tariff showing all rates be filed 
with Public Service Commission and 
that no change be made in any rates 
except after ten days’ notice of pro¬ 
posed change which plainly states 
change proposed and effective date 
thereof, due process of law does not 
require hearing for benefit of users 
of carrier prior to taking effect of 
rates proposed when no objection 
has been filed and no action has been 
taken thereon by Public Service Com¬ 
mission within ten day period pre¬ 
scribed. 

Ind.—State ex reL Evansville City 
Coach Lines v. Rawlings, 99 N.E. 
2d 597, 229 Ind. 552. 

ProtectloiL of public 

Failure of Public Utility Commis¬ 
sion to susi>end operation of increas¬ 
ed streetcar fares pending decision 
as to reasonableness thereof did not 
violate procedural due process of 
law, particularly where rights of 
public were amply protected by con¬ 
sent decree whereby carrier was re¬ 
quired to Issue rebate slips to pa¬ 
trons and segregate all funds repre¬ 
senting fare increases. 

Pa.-^ity of Philadelphia v. Penn- 
sylvania Public Utility Commis¬ 
sion, 63 A.2d 391, 164 F^Sup&r. tS- 
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to grant a rehearing, after careful consideration, in 
proceedings involving rates of carriers.8^ 

Where carriers* rates are fixed by an administra¬ 
tive body, due process entitles those directly af¬ 
fected to a judicial review of the validity of the 
action taken as it affects private property rights.^ 
However, while some adequate provision for such 
review should be made,^2 provision need be made 
in a statute directly or indirectly fixing rates for 
judicial consideration of its reasonableness on 
the issue of confiscation. It is only where such op¬ 
portunity is withheld that a provision for legis¬ 
lative fixing of rates violates constitutional due 
process guaranties.^^ Also, due process is not de¬ 
nied by legislation making administratively fixed 
rates of carriers binding until changed, after judi¬ 
cial inquiry into the validity thereof.®^ Further¬ 
more, a carrier claiming that orders prescribing 
rates or divisions of joint rates violate due process 
guaranties must allege and prove facts which clear¬ 


ly show that the rates or divisiems will not 3rield it 
a reasonable return on property value fairly at¬ 
tributable to the service it renders.*^ The evidence 
admissible before the court may be restricted to 
that which was produced at the hearing accorded 

by the cominission.®5.S 

§ 692 . - Gas and Electric Companies 

Reasonable regulation of rates of gas and electric 
companies by the legislature or its agencies is not in 
violation of constitutional guaranties of due proems. 

The price of gas distributed for public consump¬ 
tion is a proper subject of regulation under the 
Fifth and Fourteenth Amendments of the federal 
Constitution, and constitutional due process 
guaranties arc not violated by a state in the exer¬ 
cise of its police power, in regulating or fixing rates 
of gas and electric companies, although rates fixed 
by private contract are superseded,or in grantii^ 
this authority to legislative or administrative of¬ 
ficers or bodies.^*^ Likewise, without violating these 


go. U.S.—^Beaumont, S. L. & W. R. 
Co. V. U. S., D.C.Mo., 36 P.2(i 789, 
affirmed 61 S.Ct. 1, 282 U.S. 74, 76 
L.Ed, 221, 

Bafasal to raox^en procaediugTs 
Action of Interstate Commerce 
Commission in refusing to reopen 
and reconsider proceedings to pre¬ 
scribe minimum division of joint 
rates after dismissal of proceed¬ 
ing was in accordance with authority 
vested in commission by statute and 
was not arbitrary or in disregard of 
due process of law. 

U.S.—Central R. Co. of N. J. v. U. 
S., D.C.N.J., 99 P.Supp. 564. af¬ 
firmed 72 S.Ct. 567, 342 U.S. 935, 
96 U.Ed. 696. 

91. Fla.—^Florida East Coast Ry. Co. 

V. State, 83 So. 768, 79 Fla. 66. 

Tex.—Gulf, C. & S. F. Ry. Ca v. 
American Sugar Refining Co., Civ. 
App., 130 S.W.ad 1030, error re¬ 
fused. 

limited review 

In suit to enjoin enforcement of 
order of state commission regulating 
intrastate switching operations of 
railroad on ground that rate thereby 
fixed was confiscatory in violation of 
due process of law, district court had 
jurisdiction only to ascertain wheth¬ 
er reauirements of due process were 
met and could not review the cor¬ 
rectness of method used by commis¬ 
sion in computing allegedly confisca¬ 
tory rate. 

U.S.—Kew York Cent R. Co. v. Illi¬ 
nois Commerce Commission, B.C. 
ni„ 77 F.Supp. 520. 

EvideiLoe sustained finding and 
judgment of district court vacating 
rate order of Railroad and Ware¬ 
house Commission on ground that 
the rates prescribed were Inadequate^ 


unreasonable, and unlawful as con¬ 
stituting a taking of property with¬ 
out due process of law. 

Minn.—State v. Northern Pac. Ry. 
Co., 39 N.W.2d 752, 229 Minn. 312. 

Evidenoe was insufficient to jus¬ 
tify judgment of court of claims 
awarding railroad additional compen¬ 
sation beyond amount already paid 
under rate fixed by Interstate Com¬ 
merce Commission for carrying the 
mail on ground that such rate was 
confiscatory and so did not afford 
just compensation under Fifth 
Amendment 

U.S.—U. S. V. Jones, Ct.Cl., «9 S.Ct. 
787, 336 U.S. 641, 93 L.Ed. 93S, 
rehearing denied 69 S.Ct 115&. 337 

U. S. 920, 93 UEd. 1729, and 69 
S.Ct. IISI, 337 U.S. 920, 93 KEd. 
1729. 

92. Ohio.—^Hocking Valley Ry. Co. 

V. Public Utilities Commission, 126 
N.E. 397, 100 Ohio St 321, follow¬ 
ed in Toledo & O. C. Ry. v. Pub¬ 
lic Utilities Commission, 126 N.E. 
400, 100 Ohio St 331, certiorari 
denied 40 S.Ct 15, 250 U.S. 670, 63 
KEd. 1199. 

Provision sufficient 
Ark.—Clear Creek Oil & Gas Co. v. 
Ft. Smith Spelter Co.. 255 S.W, 
903, 161 Ark. 12, affirmed Ft. Smith 
Spelter Co. v. Clear Creek Oil & 
Gas Co., 45 S.Ct 263, 267 U.S. 231, 
69 Li-Ed. 5S8. 

Ohio.—-Hocking Valley Ry. Co. v. 
Public Utilities Commission, 126 
N.E. 397, 100 Ohio St 321, fol¬ 
lowed in Toledo & O. C. Ry. Co. v. 
Public Utilities Commission, 126 
N.E. 400, 100 Ohio St 331, cer- 
tiorarf denied 40 S.Ct 15, 350 U. 
a 670, 63 I*.Ed. 1199. 
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93. U.S.—Uayton-Goose Creek Ry. 
Co. V. T\ a. Tex., 44 aCt. 169, 263 
U.S. 456, 68 L.Bd. 3S8, 33 A.U.R. 
472. 

94. U.S.-—Uetrolt & M. Ry. Co. v. 
Fletcher Paper Co., Mich., 39 a 
Ct la, 248 r.S. 30, 63 UEd. 107. 

95. U.S.—Beaumont S. L. & W. Ry. 
Co. V. U. S.. Mo., 51 act 1. 282 U. 
a 74, 75 L,Ed. 221. 

95.5 N.M.—In re Atchison, T. & a 
F. Ry. Co.'s Protest of Rates, 107 
P.2d 123, 41 N.M. 608. 

95,50 U.S.—Federal Power Commis¬ 
sion V. Natural Gas PipeUne Co. of 
America, 62 S.Ct 736, 315 U.S. 
575. S6 UEd. 1037. 

The Ifatursl das A/ct regulating 
business of transporting and selling 
natural gas in interstate or foreign 
commerce for ultimate distribution 
to the public, as applied to compa¬ 
nies who transported gas in inter¬ 
state commerce and sold bulk of it 
at wholesale to utilities which dis¬ 
tributed and sold It for domestic, 
commercial and industrial uses. Is 
constitutional. 

U.S.—Federal Power Commission v. 
Natural Gas Pipeline Co. of Amer¬ 
ica, supra. 

90. U.S.—^Union Dry Goods Co. v. 
Georgia Public Service Corpora¬ 
tion. Ga., 39 S.Ct. 117, 248 U.S. 372, 
63 UEd. 309. 9 A.1 j.R. 1420. 

U. S. V. Oklahoma Gas & Electric 
Co., C.C.A.Okl.. 297 F. 575. 

Alau—City of Mobile v. Mobile Elec¬ 
tric Co.. 84 So. 816, 208 Ala. 574. 

97 , U.S,—Jacksonville Gas Co. v. 
City of Jacksonville, D.C.Fla., 286 
P, 404—Jacksonville Gas Co, v. 
City of Jacksonville, U.C.Pla., 284 
P. 854. 
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guaranties, officers or bodies may prescribe reason¬ 
able rates to be charged by gas and electric com¬ 
panies,®^ superseding those fixed by private con- 


16A c.j.a 

tract99 or franchise^ based on a proper valuatio.i 
of the company assets,^ or they may order such com- 


Pla-—Florida Power Corp. v. Pinellas 
Utility Bd., 40 So.2d 350, rehear¬ 
ing denied 40 So.2d 844. 

Statutes upheld 

(1) A statute authorizing a city 
commission to fix gas rates is not 
invalid because it does not prescribe 
the procedure, nor the notice to be 
given, nor require the taking of tes¬ 
timony, where it provides for an ap¬ 
peal, on which the matter may be 
fully heard on all testimony offered. 
U.S.—Jacksonville Gas Co. v. City 

of Jacksonville, D.C.Fla., 286 F. 404 
—Jacksonville Gas Co. v. City of 
Jacksonville, D.C.Fla, 284 F. 854. 

(2) Provision that complaint with 
respect to gas rates made to public 
service commission must be by may¬ 
or, village trustee, town board, or at 
least twenty-five users was not un¬ 
constitutional. 

NT.T.—McCormick v. “Westchester 
Lighting Co., 252 N.Y.S. 454, i41 
Misc. 261. 

Statute held invalid 

Where state had granted power 
company exclusive water rights and 
power company had contracted for 
sale of mechanical power generated 
by company’s water turbines in com¬ 
pany's canal, even if legislature, en¬ 
acting statute giving Public Serv¬ 
ice Commission authority over rates 
charged for power generated by use 
of water in which state has a pro¬ 
prietary interest, intended to abro¬ 
gate the existing contract, the abro¬ 
gation would have violated the Four¬ 
teenth Amendment. 

N.T.—^Aluminum Co. of America v. 
Maltbie, 19 N.Y.S.2d 282, 259 App. 
Div. 89, affirmed 45 ]Sr.E.2d 908, 
289 N.Y. 357. 

98. U.S.—^Federal Power Commis¬ 
sion V. Natural Gas Pipeline Co. 
of America, 62 S.Ct. 736, 315 U.S, 
575, 86 L.Ed. 1037--Public Serv¬ 
ice Commission of Montana v. 
Great Northern Utilities Co., Mont., 
53 S.Ct. 646, 289 U.S. 130, 77 L.Ed. 
1080. 

Colorado Interstate Gas Co. v. 
Federal Power Commission, C.C.A. 
10, 142 P.2d 943, affirmed 65 S.Ct, 
829, 324 U.S. 581, 89 L.Ed. 1206, re¬ 
hearing denied 65 S.Ct. 1082, 325 U. 
S. 891, 89 L.Ed. 2004—Canadian 
River Gas Co. v. Federal Power 
Commission, C.C.A.10, 142 F.2d 

943, affirmed 65 S.Ct. 829, 324 U.S. 
581, 89 L.Ed. 1206, motion denied 
65 S.Ct. 1020, 324 U.S. 831, 89 L. 
Ed. 1397—Colorado Wyoming Gas 
Co. V, Federal Power Commission, 
C.G.A,10. 142 F.2d 943, affirmed in 
part and reversed in part on other 
grounds 65 S.Ct 850, 324 U.S. 626, 
89 KEd. 1235. I 


Community Natural Gas Co. v. 
Royse City, D.C.Tex., 7 F.Supp. 
481, 

Fla.—Jacksonville Gas Corp. v. Flor¬ 
ida R. R. & Public Utilities Com¬ 
mission, 60 So.2d 887, certiorari 
denied 72 S.Ct. 38, 342 U.S. 820, 96 
L.Ed. 620. 

Okl.—Natural Gas Pipeline Co. of 
America v. Corporation Commis¬ 
sion, 272 P.2d 425. 

Bates based on construction of pow- 
er plant by village 
Application of reduced street light¬ 
ing rates included by parties' consent 
in arbitration conducted under rate 
ordinance, which reduced rates to all 
consumers, would not amount to tak¬ 
ing of power company's property 
without due process if village built 
plant to furnish electric power. 

U.S.—Ohio Electric Power Co. v. Vil¬ 
lage of Oberlin, Ohio, D.C.Ohio, 9 
F.Supp. 469. 

99. Va.—Commonwealth v. Shenan¬ 
doah River Light & Power Corpo¬ 
ration, 115 S.E. 695, 135 Va. 47. 
W.Va.—Mill Creek Coal & Coke Co. 
V. Public Service Commission, 100 
S.E, 557, 84 W.Va. 662, 7 A.L.R. 
108. 

1^ Okl.—City of Sapulpa v. Oklaho¬ 
ma Natural Gas Co., 192 P. 224, 79 
Okl. 196. 

2. U.S.—^Dayton Power & Light Co. 
V. Public Utilities Commission of 
Ohio, Ohio, 54 S.Ct. 647, 292 U.S. 
290, 78 L.Ed. 1267. i 

ZzL determining a reasonable city j 
electric rate, where the rate base is j 
estimated by determining the value I 
of the local utility property to which 
is added a proportionate part of the | 
value of the system property found 
to be fairly attributable to the serv¬ 
ice of the particular city, the utility 
is not deprived of its property with¬ 
out due process. 

U.S.—^Wabash Valley Electric Co. v. 
Young, Ind., 53 S.Ct. 234, 287 U.S. 
488, 77 L.Ed. 447. 

Capital eicpexLditures 

The Federal Power Commission's 
refusal to include in rate base, as 
basis of interim order providing for 
reduction of natural gas rates, capi¬ 
tal expenditures of gas companies 
not yet made, does not Involve con¬ 
fiscation proscribed by congress as 
well as the constitution. 

U.S.—Federal Power Commission v. 
Natural Gas Pipeline Co. of Amer¬ 
ica, 62 S.Ct. 736, 316 U.S. 576, 86 
L.Ed. 1037. 

Value placed on gas leases by 

state public utilities commission and 
-tate supreme court for rate pur¬ 
poses upheld. 


U.S.—Dayton Power & Light Co t 
P ublic Utilities Commission ’ 
Ohio, Ohio, 54 S.Ct. 647, 292 US. 
290, 78 L.Ed. 1267. 

Going value 

(1) Where gas distributing com¬ 
pany was new company with physi¬ 
cal assets having value of less than 
one million dollars, and company 
professed to have added to that val¬ 
ue from one hundred twenty-Qve 
thousand dollars to one hundred forty 
thousand dollars by combining parts 
into organism and causing them to 
work together, refusal to include go¬ 
ing value in rate base was not so un¬ 
reasonable or arbitrary as to consti¬ 
tute confiscation. 

U.S.—^Dayton Power & Light Co. v. 
Public Utilities Commission of 
Ohio, supra. 

(2) Federal Power Commission’s 
exclusion from rate base of going 
concern value consisting of previ¬ 
ous costs of maintaining excess plant 
capacity, of advertising, and of get¬ 
ting new business, did not result in 
confiscation proscribed by the act 
and the constitution, where the items 
could rightly be regarded as capital 
investment in case of a regulated 
company, and it did not appear that 
the items which had not been treated 
by the companies as capital invest¬ 
ment had not been recouped during 
unregulated period. 

U.S.—Federal Power Commission v. 
Natural Gas Pipeline Co. of Ameri¬ 
ca, 62 S.Ct. 736, 316 U.S. 675, 86 
L.Ed. 1037. 

(3) The Federal Power Commis¬ 
sion’s failure to state separately and 
add an amount as going concern val¬ 
ue as part of natural gas company’s 
rate base was not a denial of due 
process of law, where record failed 
to indicate whether the element was 
reflected to any extent in other items 
and in appraisal of other properties 
as part of the assembled whole, and 
company’s figure was merely an es¬ 
timate, 

U.S.—Colorado Interstate Gas Co. v. 
Federal Power Commission, C.C.A 
10, 142 F,2d 943, affirmed 65 S.Ct 
829, 324 U.S. 581, 89 L.Ed. 1206, re¬ 
hearing denied 65 S.Ct. 1082, 325 U. 
S. 891, 89 L.Ed. 2004—Canadian 

River Gas Co, v. Federal Power 
Commission, C.C.A-10, 142 F.2d 948, 
affirmed 65 S.Ct 829, 324 U.S. SSL 
89 L.Ed. 1206, motion denied 85 
S.Ct 1020, 324 U.Sw SSL 89 UBd. 
1397—Colorado Wyoming Gas Ca 
V. Federal Power Commission, C.C. 
A.10. 142 F.2d 943, affirmed in part 
and reversed in part on other 
grounds 65 S.Ct 850, 324 V.S. 826*. 
89 L.Ed. 1235. 
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panics to file schedules of their rates and charges,® 
or make refunds, where they have furnished gas 
of an inferior quality^ or at an insufficient pressure.^ 
Also such a company is not deprived of property 
without due process either by an ordinance fixing 
unreasonable rates, but providing ample judicial 
remedy therefor without penalty to the company,® 
or by a court order requiring a referendum on the 
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resolution of a city council authorizing an increase 
in rates.*^ 

On the other hand, due process guaranties are 
violated by legislation or orders of legislative or 
administrative officers or boards requiring gas or 
electric companies to perform services outside their 
original undertakings, without compensation,® or 
fixing their rates,® including temporary or emcr- 


jOlowanoe for overheads, etc. 

In fixing valuation of gas com¬ 
pany's property for rate-making 
purposes, commission's allowance of 
seven per cent for overheads, cost 
of financing, going concern value, 
etc., did not violate Fourteenth 
Amendment to the federal constitu¬ 
tion. 

Ohio.—Logan Gas Co. v. Public Util¬ 
ities Commission of Ohio, 169 N.E. 
575. 121 Ohio St 507. 

Ckmstmction aoconiLt 
Order of Federal Power Commis¬ 
sion directing power company to 
write out of construction account for 
dam for development of water pow¬ 
er items which commission found 
were not part of the legitimate orig¬ 
inal cost of dam and directing com¬ 
pany to enter such items in different 
account was a mere matter of book¬ 
keeping and was informational and 
did not deprive power company of 
any property right without due proc¬ 
ess of law. 

U.S.—^Alabama Power Co. v. Federal 
Power Commission, C.C.A.5, 134 P. 
2d 602. 

3. U.S.—Arkansas Louisiana Gas Co. 
V. Department of Public Utilities, 
Ark,, 58 S.Ct 770, 304 U.S. 61, 82 
L,Ed. 1149. 

4L Okl.—Shawnee Gas & Electric Co. 
V. Corporation Commission of Ok¬ 
lahoma, 237 P, 844, 111 Okl, 13— 
Oklahoma Natural Gas Co. v. Cor¬ 
poration Commission of Okla¬ 
homa, 237 P. 838, 111 Okl. 6, cer¬ 
tiorari denied Phillips v. State 
of Oklahoma, 48 S.Ct. 32, 275 U.S. 
4S9, 72 L.Ed. 388. 

5. U.S.—Oklahoma Natural Gas Co. 
v. State of Oklahoma, Okl., 42 S.Ct. 
287. 258 U.S. 234, 66 L.Ed. 590. 

Okl.—Oklahoma Natural Gas Co. v. 
State, 236 P. 893, 110 Okl. 297, 
error dismissed and certiorari de¬ 
nied Phillips V. State of Oklahoma, 
47 S.Ct. 588, 274 U.S. 721, 71 L.Ed. 
1324—Oklahoma Natural Gas Co. 
V. State. 188 P. 338, 78 Okl. 5. 

6. U.S.—Central Kentucky Natural 
Gas Co, V. City of Mt. Sterling, 
Ky., D.C.Ky., 32 F.2d 338. 

7. Ark.—Southern Cities Distribut¬ 
ing Co. V. Carter, 44 S,W.2d 362, 
184 Ark. 4, certiorari denied 52 S. 
Ct 393, 285 U.a 525, 76 L.Ed. 922. 

& Mass.—In re Opinion of the Jus¬ 


tices. 14 N.E.2d 392, 115 A.L.R. 
1158. 

i Pnmishing light Tmlb* 

The proposed statute reauiring 
i electric companies to furnish their 
I consumers with electric light bulbs 
without charge therefor would be un- 
constitutional as depriving electric 
companies of property without due 
process of law. 

Mass.—In re Opinion of the Justices, 
supra. 

9. U.S.—Indiana General Service 
Co. V. McCardle, D.C-Ind., 1 F.Supp. 
113. 

Wis.—Wisconsln-Minnesota Light & 
Power Co, v. Railroad Commis¬ 
sion of Wisconsin, 197 N.W. 359. 
183 Wis. 96, 

Pixed charge 

Statute prohibiting gas utilities 
from making fixed minimum charge 
and providing that consumer shall be ! 
charged only for gas used or con¬ 
sumed, as registered by meter, is in 
itself constitutional, but where it 
appears that flat meter rate sufficient 
to return fair profit is, for economic 
reasons, impossible of establish¬ 
ment without the service charge, op¬ 
eration of statute must be suspended 
to safeguard utility’s constitutional 
guaranty against taking of property 
without due process of law. 

Okl.—^Avant Gas Service Co. v. Corp, 
Commission, 89 P.2d 291, 184 Okl. 
683, 122 A.L.R. 189. 

Sate prima facie oonltscatoxy 
Reduction of twenty per cent in 
electric company’s city rates by 
emergency order of public service 
commission was prima facie confis¬ 
catory. 

U.S.—Indiana General Service Co. v. 

McCardle, D.C.Ind., 1 F.Supp. 113. 
Sates coufiscatoxy 

(1) Rate allowing electric com¬ 
pany less than five per cent on valu¬ 
ation of its property, 

U.S.—Ohio Utilities Co. v. Public 
Utilities Commission of Ohio, Ohio, 
45 S.Ct 259, 267 U.S. 359, 69 L.Ed. 
656. 

(2> Rate order reducing electric 
company’s return to one-half of one 
per cent. 

U.S.—Georgia Power & Light Co. v. 
Georgia Public Service Commis¬ 
sion, D.C.Ga., 8 F.Supp. 603. 

(3) State law prescribing rate of 
one dollar per thousand feet for gas. 
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U.S.—Ottinger v. Brooklyn Union 
Gas Co., N.T., 47 S.Ct, 109, 272 U. 
S. 579, 71 Li.E<i 421—Ottinger v. 
Consolidated Gas Co., of Nev^ York, 
N.T., 47 act. 198, 272 U.S. 576, 71 
KEd. 426. 

I Queens Borough Gas & Elf^ctric 
Co. V. Prendergast, D.C.N.Y., SI P. 
2d 339—New York & Richmond 
Gas Co. V. Prendergast, D.C.N.Y., 
10 F.2d 167. 

N.Y.—Municipal Gas Co. of City of 
Albany v. Public Service Commis¬ 
sion, Second Dist.. 1H6 N.Y.S. 541, 
113 Miac. 748. 

(4) Statute reducing gas rate from 
one dollar to eighty cents per one 
thousand cubic feet. 

N.Y.—Kings County Lighting Co. v. 
Newton, 195 N.Y.S. 147, 202 App. 
Div. 473. 

BeasoiLable rates and return 

(1) Return of seven per cent on 
value of property, used and useful, in 
supplying electricity to city, was rea¬ 
sonable, so rates returning In excess 
of seven per cent were not discrim¬ 
inatory. 

U.S.—Wabash Valley Electric Co. v. 
Singleton, D.CInd., 1 F.Supp, 108, 
affirmed Wabash Valley Electric 
Co. V. Young, 53 S.Ct, 234, 287 U.S. 
488. 77 UEd. 447. 

(2) A return of 6% per cent on 
rate base as fixed by Federal Power 
Commission was not so inadequate 
as to amount to confiscation of nat¬ 
ural gas companies* property in view 
of companies' history, relations and 
opportunities, position for future 
financing, stability of demand for 
their product, and other relevant fac¬ 
tors. 

U.S.—Colorado Interstate Gas Co. v. 
Federal Power Commission, CC-A. 
10, 142 F,2d 943. affirmed $5 S.Ct 
829. 324 U.S. 581. 89 UEd. 1206, 
rehearing denied 65 S.CL 1082, 325 

U. S. 891, 89 UEd. 20O4^Canadlan 
River Gas Co. v. Federal Power 
Commission, C.C.A.10, 142 F.2d 943. 
affirmed 65 S.Ct 829. 324 U.S. 681, 
89 L.Kd. 1206. motion denied 65 
S.Ct 1020, 324 U.S. 831, 89 L.Ed. 
1397—Colorado Wyoming Gas Co. 

V. Federal Poiver Commission, C, 
C.A.10, 142 F.2d 943, affirmed in 
part and reversed in part on oth¬ 
er grounds 65 S.Ct 850, 224 U.S. 
626, 89 UEd, 1235, 

Apporttonment of operating costs 
Company furnishing gas to two 
counties through single plant was 
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gency rates,so low as to preclude a fair return 
on the present fair value of the company property, 
with proper allowance for depletion of assets, 
although there is a possibility that the rate so 
fixed may ultimately give a fair return. 

In hearings before commissions to determine rea- 
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sonable rates for gas and electric companies, to 
comply with due process requirements, there mmt 
be notice and an opportunity to be heard, the pro¬ 
cedure must be consistent with the essentials of a 
fair trial, and the commission must act on the 
evidence and not arbitrarily.^^ So due process is 
denied where the commission denies a fair hear- 


not required to prove exact appor¬ 
tionment of operating costs, to en¬ 
join as confiscatory statute fixing 
maximum rate, where the margin of 
confiscation was so great that no 
defensible allocation of costs be¬ 
tween the two counties could change 
the result. 

XJ.S.—Queens Borough Gas & Elec¬ 
tric Co. V. Prendergast, D.C.N'.T., 
31 F.2d 339. 

10. U.S.—^Indiana General Service 
Co. V. McCardle, D.C.Ind., 1 P.Supp. 
113. 

N.Y.—^New York Edison Co. v. 
Maltbie, 279 N.Y.S. 949, 244 App. 
Div. 436. 

11. TJ.S.—Columbus Gas & Fuel Co. 
V. Public Utilities Commission of 
Ohio, Ohio. 54 S.Ct, 763. 292 U.S. 
398, 78 UEd. 1327. 91 A.L.R. 1403, 
appeal dismissed 54 S.Ct. 559, 291 
U.S. 651. 78 L.Ed. 1045. rehearing 
denied 54 S.Ct. 639, 292 U.S. 603, 
78 Ii.Ed. 1465. 

Amoxtissatloii allowance 

The purpose of “amortization” al¬ 
lowance and its justification in pro¬ 
ceeding before Federal Power Com¬ 
mission for determination of rates of 
natural gas companies is that it is a 
means of restoring from current 
earnings the amount of service ca¬ 
pacity of business consumed in each 
year, and, when property is devoted 
to a business which can exist for 
only a limited term, any scheme of 
amortization which will restore capi¬ 
tal investment at end of term in¬ 
volved no deprivation of property. 
U.S.—^Federal Power Commission v, 
Natural Gas Pipeline Co. of Amer¬ 
ica, 62 act 736, 315 U.S. 575, 86 
U.Ed. 1037. 

Accrued depreciation 

The Federal Power Commission’s 
orders requiring reduction in natural 
gas rates were not void because com¬ 
mission in arriving at accrued de¬ 
preciation did not accept testimony 
of valuation engineers, where it was 
not shown that commission’s deter¬ 
mination would cause a failure to re¬ 
store capital investment at end of 
the term. 

U.S.—Colorado Interstate Gas Co. v. 
Federal Power Commission, C.C.A. 
10, 142 F.2d 943, affirmed 65 S.Ct. 
329, 324 U.S. 681, 39 L.Ed. 1206, re- 
l^artng d^ied 65 S.Ct, 1082, 325 U. 
Si SSI* 89 liJEId. 2004—Canadian 


River Gas Co. v. Federal Power 
Commission, C.C.A.10, 142 P.2d 943, 
affirmed 65 S.Ct. 829, 324 U.S. 581, 
89 Li.Bd. 1206, motion denied 65 
S.Ct. 1020, 324 U.S. 831, 89 L.Ed. 
1397—Colorado Wyoming Gas Co. 
V. Federal Power Commission, C.C. 
A-10, 142 P.2d 943, affirmed in part 
and reversed in part on other 
grounds 65 S.Ct. 850, 324 U.S. 626, 
89 L.Ed. 1235. 

Statute unconstitutional 

State statute requiring rejection of 
depletion allowance in determining 
rates for natural gas was violative 
of due process guaranties. 

U.S.—Columbus Gas & Fuel Co. v. 
Public Utilities Commission of 
Ohio, Ohio, 54 S.Ct. 763, 292 U.S. 
398, 78 L.Ed. 1327, 91 A.L.R. 1403, 
appeal dismissed 54 S.Ct. 559, 291 
U.S. 651, 78 L.Ed. 1045, rehearing 
denied 54 S.Ct. 639, 292 U.S. 603, 
78 L.Ed. 1465. 

Zhvestment in renewing gas fields 
is adequately compensated when cost 
of renewing fields in present opera¬ 
tion, and thus replenishing the capi¬ 
tal, is paid out of gross earnings as 
expense of operation with propor¬ 
tionate increase of prices to be 
charged for gas thereafter, and post¬ 
ponement of other profit until stage i 
of Imminent or present use is not 
act of confiscation, but a legitimate 
exercise of legislative judgment. 

U.S.—Columbus Gas & Fuel Co. v. 
Public Utilities Commission of 
Ohio, supra. 

12. U.S.—West Ohio Gas Co. v. Pub¬ 
lic Utilities Commission of Ohio, 
Ohio, 55 act. 324, 294 U.S. 79, 79 
L.Ed. 773—West Oil Gas Co. v. 
Public Utilities Commission of 
Ohio, Ohio, 55 S.Ct 316, 294 U.S. 
63, 79 L.Ed. 761, conformed to *196 
N.E. 674, 129 Ohio St 670. 

13. U.S.—^Railroad Commission of 
California v. Pacific Gas & Elec¬ 
tric Co., Cal., 58 S.Ct 334, 302 U.S, 
388, 82 L.Ed. 319, conformed to, 
D.C., 26 F.Supp. 507. 

Procedure held proper 

(1) In general. 

N.Y.—Childs V. Brooklyn Edison Co. 

of N, Y., 105 N.Y.S.2d 503. 

Pa.—Equitable Gas Co. v. Pennsylva¬ 
nia Public Utility Commission, 51 
A.2d 497, 160 Pa.Super. 458. 

Tex.—Texas Natural Gas Utilities v. 
City of El Campo, Civ.App., 135 S. 
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W.2d 133, certiorari denied 60 S, 
Ct 977, 310 U.S. 629, 84 L.Ed. 140€^. 

(2) Where a commission, on an ap¬ 
peal from an ordinance fixing gas 
rates, receives and weighs the evi¬ 
dence of the gas company, hears and 
considers its arguments, makes find¬ 
ings as to the value of the compa¬ 
ny's property, the permissible allow- 
ance for depreciation, and the rate of 
return, and takes as a basis for its 
determination the amounts of reve¬ 
nues and expenses shown by an ex¬ 
hibit introduced by the city, and the 
estimated amount of revenue at the 
rate fixed appears from a simple cal¬ 
culation, there is no lack of “due 
process” with respect to the proce¬ 
dure before the commission. 

U.S.—United Gas Public Service Co. 
V. State of Texas, Tex., 68 S.Ct 
483, 303 U.S. 123, 82 L.Ed. 702. 

(3) State public service commis¬ 
sion s order fixing electric rates was 
not, with respect to procedure, arriv¬ 
ed at arbitrarily and without due 
process where opportunity for hear¬ 
ing was afforded and all evidence 
presented was considered by commis¬ 
sion. 

U.S.—Georgia Power & Light Oo. v. 
Georgia Public Service Commis¬ 
sion, D.C.Ga., 8 F.Supp. 603. 

(4) Where Public Utilities Com¬ 
mission exercised discretionary pow¬ 
er vested in it by lifting prior sus¬ 
pension of tariff supplements submit¬ 
ted by gas company, pending hearing 
and determination of lawfulness of 
such rates, action did not constitute 
denial of procedural due process to 
city that objected to the action. 

Pa.—City of Pittsburgh v. Pennsyl¬ 
vania Public Utility Commission, 
115 A2d 858, 178 Pa.Super. 368. 

(5) The Corporation Commission's 
denial of county’s motion to postpone 
hearing on electric power company's 
application for approval of revised 
rate schedules was not denial of due 
process of law hut within Commis¬ 
sion's judicial discretion, where mo¬ 
tion was made over two months aft¬ 
er filing of application and notice to 
county of hearing, revised schedules 
were on file with Commission and 
open to inspection from time applica¬ 
tion was filed, and county presented 
no evidence at hearing. 

Va.—^Board of Sup’rs of Arlington 
County V. Virginia Elec. & Power 
Co., 87 S.E.2d 139. 
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values the property without evidence,^ 5 or 
nukes arbitrary or unreasonable orders^® or orders 
as to rates or contracts not within its jurisdiction.*^” 
However, an error of the rate-making body in treat¬ 
ing estimates of value as without probative force 
is not necessarily a denial of due process,and 
orders requiring the reduction of rates are not void 
for failure of the commission to use the present fair 
value of the company's properties as a rate base, 
unless the orders in their totality overstepped the 
limits of due process.t^-5 

If the rate of a gas or electric company is fixed 
by agreement of the utility and a municipality, and 
thereafter becomes confiscatory as a result of in¬ 
dustrial conditions, the prohibition of the Four¬ 
teenth Amendment is not violated by the state, 
and gas consumers in a municipality are not de¬ 
prived of vested property rights without due proc¬ 
ess, where the city, after having entered into a 
contract with a utility for certain gas rates and 


for the impounding of part of the proceeds pend¬ 
ing determination of the reasonableness of the 
rates, effects a reasonable adjustment of the con¬ 
troversy.-® 

§ 693. - Stockyard Companies 

Fair and reasonable regulation of stockyard company 
rates by the legislature or Its agencies is consistent with 
due process of law. 

Constitutional guaranties of due process of law 
do not, as a general rule, prohibit the regulation 
of rates charged by stockyard companics.^^ How¬ 
ever, in determining the reasonableness of existing 
rates an administrative officer such as the secretary 
of agriculture must afford due process to the com¬ 
panies,^2 and under due process guaranties their 
rates may not be fixed so low as to prevent a fair 
return on the actual present value of the property, 
and no arbitrary' discrimination may be made be¬ 
tween different companies engaged in the busi- 
ness.24 


14. XX.S ,—West Ohio Gas Co. v. 
Public Utilities Commission of 
Ohio, 66 S.Ct 324, 294 U.S. 79, 79 
L*.Ed. 773—^West Ohio Gas Co. v. 
Public Utilities Commission of 
Ohio. Ohio, 66 S.Ct. 316, 294 U.S. 
63, 79 L.Ed. 761, conformed to 196 
N.B. 674, 129 Ohio St 670. 

Va.—Appalachian Power Co. v. Com¬ 
monwealth. 110 S.B. 360. 132 Va. 1. 
In. lladnff a local gas rate, due 
process guaranties are violated where 
an arbitrary system of allocating 
distribution costs is imposed on the 
utility without giving it a fair hear¬ 
ing on the matter and without per¬ 
mitting it to bring its rates in neigh¬ 
boring communities into harmony 
therewith. 

U.S.—West Ohio Gas Co, v. Public 
Utilities Commission of Ohio, 65 
S.Ct. 324, 294 U.S. 79, 79 L.Ed. 773 
—West Ohio Gas Co. v. Public 
Utilities Commission of Ohio, 66 
S.Ct. 316, 294 U.S, 63, 79 LuEd. 761, 
conformed to 196 N.B. 674, 129 
Ohio St 670. 

15. U.S.—^Liaclede Gas Light Co. v. 
Public Service Commission of 
State of Missouri, D.GMo., S P. 
Supp. 806. 

16. U.S.—West Ohio Gas Co. v. Pub¬ 
lic Utilities Commission of Ohio, 
B.COhlo, 42 F.2d 899. 

Bednoing rates 

An order of a railroad conomission 
reducing gas rates of a public util¬ 
ity, which was not based on a find¬ 
ing that the existing rate was un¬ 
reasonable or unjust violated due 
process guaranties. 

Wis.—^Wisconsin-Minnesota Light & 
Power Co. v. Railroad Commission 
of Wisconsin. 197 N.W. 359, 183 
Wis. 96. 


17. U.S.—^Natural Gas Pipeline Co. 
of America v. Slattery, Ill., 58 S. 
Ct 199. 302 U.S. 300, 82 L.Ed. 276. 

18. U.S.—Railroad Commission of 
California v. Pacific Gas & Electric 
Co., Cal., 58 S.Ct. 334, 302 U.S. 388, 
82 L.Ed. 319. 

18.5 U.S.—<?olorado Interstate Gas 
Co. V. Federal Power Commission, 
C.C.A.10, 142 P.2d 943, affirmed 65 
S.Ct 829, 324 U.S. 681, 89 LEd. 
1206, rehearing denied 66 S,Ct. 
1082, 325 U.a 891, 89 LEd. 2004— 
Canadian River Gas Co. v. Fed¬ 
eral Power Commission, C.CA.10, 
142 P.2d 943, affirmed 65 S.Ct 829, 
324 U.S. 681, 89 L.Ed. 1206. mo¬ 
tion denied 66 S.Ct 1020, 324 U.S. 
831. 89 L.Ed. 1397—Colorado Wy¬ 
oming Gas Co. V. Federal Power 
Commission, C.C1A.10, 142 P.2d 

943, affirmed in part and reversed 
in part on other grounds 66 S. 
Ct 860. 324 U.S. 626. 89 KEd, 1235. 
The rejeotioai of evideiaoe of repro¬ 
duction cost or of market or replace¬ 
ment value by Federal Power Com- j 
mission in fixing rates for natural 
gas did not amount to a denial of 
due process of law to natural gas 
company and its wholly owned sub¬ 
sidiaries so as to require a remand 
of the proceedings to the Commis¬ 
sion, in view of fact that Commission 
was not bound to any single formula 
or combination of formulas In fixing 
ratea 

; U.S.-—^Panhandle Eaatem Pipe Line 
Co. V, Federal Power Commission, 
CCA.8, 143 F.2d 488, affirmed 65 
act 821, 324 U.a 636, 89 UBd. 
1241. 

18. U.S.—Muscatine Lighting Co. v. 
City of Muscatine, B.CIowa, 266 
F. 929, reversed on other grounds 
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Southern Iowa Electric Co. v. City 
of Charlton, Iowa, 41 S.Ct 400, 255 

U. S. 539, 65 L.Ed. 764, and appeal 
dismissed Iowa Gas & Electric Co. 

V. City of Mt Pleasant, Iowa, 42 S. 
Ct 45, 257 U.S. 662, 66 L.Ed. 423. 

2a U.S.—^Wright V. Central Ken¬ 
tucky Natural Gas Ca, Ky., 66 S. 
Ct 578, 297 U.S. 537. 80 LEd. 850. 

2L Kan.—Ratcliff v. Wichita Union 
Stock-Tards Co., 86 P. 150, 74 
Kan. 1. 118 Am.S.R 298, 6 LR.A., 
N.S., 834. 10 AnmCas. 1016. 

Order of secretary of agricoltare 
that pork packer cease unfair prac¬ 
tice of paying commissions on sale 
of its products to retailer through 
broker refunding amount exceeding 
his expenses to retailer was not void 
as taking property without due proc¬ 
ess. 

U.S. —Truns Pork Stores v, Wallace, 
C.C.A.K,T., 76 P.2d 688, 

22. U.S.—Acker v. U- S., IlL, 56 S.Ct. 
824, 298 U.a 426, 80 LEd. 1267, 
rehearing denied 66 S.Ct 961, 298 
U.S. 692, 80 LEd. 1409. 

23. U.a —^Denver Union Stock Tard 
Co. V. U. a, Colo., 68 act 990, 
304 U.a 470, 82 LEd. 1469. 

12 C.J. p 1283 note 12. 

Order of seoretazy of agrioultxire 
fixing rates for stockyards services, 
if enforced, would be unreasonable 
and confiscatory, in view of change 
in volume of stockyards company's 
business and abnormal economic 
conditions since time of hearing. 

U.S.—St Joseph Stockyards Co. ▼. 
U. S., D.C.Mo., 58 F.2d 290. 

24. U.S.—Cotting v. Kansas City 
Stock-Yards Co., Kan., 22 S.Ct 30, 
183 U.a 79, 46 LEd. 92, 



§ 694 CONSTITUTIONAL LAW 

§ 694. -Telegraph and Telephone Com¬ 

panies 

Fair and reasonable regulation of the rates of tele¬ 
graph and telephone companies by the legislature or its 
agencies does not violate the constitutional guaranty of 
due process of law. 

Legislation reasonably regulating or fixing the 
rates of telegraph and telephone companies, or 
granting this power to a commission, ordinarily 
does not contravene constitutional guaranties of due 
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process of law.^S However, these guaranties are 
violated by legislation or orders of legislative or 
administrative officers or boards fixing such rates 
so low as to preclude a fair return on the reason¬ 
able present value of the property used,26 maVy 
reasonable allowance for depreciation,27 and work¬ 
ing capital.28 Also in proceedings before a com¬ 
mission for the fixing or refunding of such rates 
a fair hearing is essential to due process,29 and the 
findings of the commission must be supported by the 


25. Ky.—Smith v. Southern Bell 
Telephone & Telegraph Co., 104 
S.W.2d 961, 268 Ky. 421. 

Complaints 

Leg-islature may vest discretion in 
commission as to number of persons 
necessary to make complaints of 
telephone rates and services, and 
act fixing* ten as reasonable number 
required and authorizing, but not 
making it mandatory for, commis¬ 
sion to hear single subscriber’s com¬ 
plaint of its own motion, is not un¬ 
constitutional, such limitation de¬ 
priving no one of right to day in 
court, in view of provision for review 
by courts. 

Ky.—Smith v. Southern Bell Tele¬ 
phone & Telegraph, Co., supra. 
Order of commission, authorizing 
telephone rates in excess of those 
previously charged under franchise, 
did not deny due process. 

Ind.—^Winfield v- Public Service Com¬ 
mission of Indiana, 118 N.E. 581, 
187 Ind. 53. 

26. U.S.—Southern Bell Telephone 
& Telegraph Co. v. Railroad Com¬ 
mission of South Carolina, D.C.S. 
C., 5 F.2d 77. 

Mountain States Telephone & 
Telegraph Co. v. Public Utilities 
Commission of Utah, D.C.Utah, 8 
P.Supp. 307. 

Southwestern Bell Telephone Co. 
V. City of Ft. Smith, D.C.Ark., 294 
F. 102, affirmed City of Ft. Smith 
V. Southwestern Bell Telephone 
Co., 46 S.Ct 206, 270 U.S. 627, 70 
L.Bd. 768- 

Minn.—State v. Tri-State Telephone 
& Telegraph Co„ 284 N.W. 294, 204 
Minn. 516—^Western Buse Tele¬ 
phone Co. V. Northwestern Bell 
Telephone Co., 248 N.W. 220, 188 
Minn. 524. 

Ohio.—^Elyria Tel. Co. v. Public Util¬ 
ities Commission, 110 N.E.2d 59, 
158 Ohio St. 441. 

Sates confiscatory 

(1) Rates allowing slightly over 
five per cent return. 

U.S.—Michigan Bell Telephone Co. v. 
Odell, D.aMich, 45 P.2d ISO. 

(2) Rate allowing return of less 
than six per cent. 

ViS .—^New York Telephone Co. v. 
Prendergast, D.C.N.T., 36 F.2d 

54. 


(3) Rates reducing return to not 
more than 1 per cent. 

U.S.—Mountain States Telephone & 
Telegraph Co. v. Public Utilities 
Commission of Utah, D.C.Utah, 8 
F.Supp. 307. 

(4) Rates producing return of less 
than four and one-half per cent. 

U.S.—Chesapeake & Potomac Tele¬ 
phone Co. of Baltimore City v. 
West, D.C.Md., 7 F.Supp. 214, af¬ 
firmed West v. Chesapeake & Poto¬ 
mac Telephone Co. of Baltimore 
City, 55 S.Ct. 894. 295 U.S. 662. 79 
Li.Ed. 1640, rehearing denied 56 S. 
Ct. 82, 29 U.S. 661, 80 L.Ed. 471. 

Rates not confiscatory 

Rates producing return of six per 
cent on fair valuation of property of 
telephone company would not be 
confiscatory in view of existing de¬ 
pressed economic conditions. 

U.S.—Chesapeake & Potomac Tele¬ 
phone Co. of Baltimore City v. 
West, D.CMd., 7 F.Supp. 214, af¬ 
firmed West V. Chesapeake & Po¬ 
tomac Telephone Co. of Baltimore 
City, 55 S.Ct. 894, 295 U.S. 662, 
79 L.Ed. 1640, rehearing denied 56 
S.Ct. 82, 29 U.S. 661, 80 L.Ed. 471. 
Bates estimated on improper basis 
Commission’s rate base for tele¬ 
phone company resulting from at¬ 
tempted translation of dollar value 
of property, as established in 1923, 
into equivalent dollar value in 1932, 
by application of so-called "fair val¬ 
ue index,” obtained by means of com¬ 
modity indices intended to show 
price trend, and weighted by com¬ 
mission on undisclosed principle, to 
physical plant value, annual net ad¬ 
ditions, and depreciation reserves, 
was obtained by means of funda¬ 
mentally erroneous method and re¬ 
sulted in confiscatory rates in vio¬ 
lation of due process guaranties. 

U.S.—^West V. Chesapeake & Potomac 
Telephone Co. of Baltimore City, 
Md., 55 S.Ct. 894, 295 U.S. 662, 79 L. 
Ed. 1640, rehearing denied 56 S.Ct 
82, 296 U.S. 661, 80 L.Ed. 471. 

27. U.S.—Chesapeake & Potomac 
Telephone Co. of Baltimore City 
V. West, D.C.Md., 7 F.Supp. 214, 
affirmed West v. Chesapeake & Po¬ 
tomac Telephone Co. of Baltimore 
City, 55 S.Ct 894, 295 U.S. 662, 79 
L.Ed. 1640, rehearing denied 56 S. 
Ct 82, 296 U.S. 661 80 L.Ed. 471. 
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28 . U.S.—Chesapeake & Potomac 
Telephone Co. of Baltimore City v 
West, D.C.Md., 7 F.Supp. 214, af¬ 
firmed West V. Chesapeake & Poto¬ 
mac Telephone Co. of Baltimore 
City, 55 S.Ct 894, 295 U.S. 662, 79 
L.Ed. 1640, rehearing denied 66 & 
Ct 82, 296 U.S. 661, 80 L.Ed. 471. 

Surplus for coutingeucies 
Ruling of public service commis¬ 
sion that earnings of telephone com¬ 
pany were adequate if they provided 
only for interest on funded debt and 
reasonable return on stock, with 
nothing being passed onto surplus to 
provide for future contingencies, was 
unconstitutional as being confisca¬ 
tory. 

Ala—Alabama Public Service Com¬ 
mission V. Southern Bell Tel. A 
Tel. Co., 42 So.2d 655, 253 Ala 1. 

29. U.S.—Ohio Bell Telephone Co. v. 
Public Utilities Commission of 
Ohio, Ohio, 57 S.Ct 724, 301 U.S. 
292, 81 L.Ed, 1093. 

Due process denied 

In proceedings to revise telephone 
company’s rate schedules and to de¬ 
termine value of its property for 
rate-making purposes, action of com¬ 
mission in basing orders requiring 
company to refund excess earnings, 
in part on information secretly col¬ 
lected by it and never disclosed, con¬ 
stituted a denial of due process. 
U.S.—Ohio Bell Telephone Co. v. 
Public Utilities Commission of 
Ohio, supra 

Due process not denied 

(1) Order of commission fixing de¬ 
preciation rate on property of tele¬ 
phone company was not void on 
ground that company was not afford¬ 
ed due process, where company ap¬ 
peared and for two days participated 
in hearings and furnished its sched¬ 
ules, and all evidence offered was 
taken. 

Neb.—^In re Depreciation Charges for 
Class A and Class B Telephone 
Companies, 259 N.W. 362, 128 KeK 
447, affirmed Northwestern Bell 
Telephone Co. v. Nebraska State 
Ry. Commission, 56 S.Ct. 636, 297 
U.S. 471, 80 L.Ed. 810. 

(2) Where Public Utilities Com¬ 
mission was authorized to inquire 
into the reasonableness of rates 
charged by telephone company for 
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evidence.^®*® The commission's rejection of proper 
evidence of the rate base or consideration of facts 
not established by the evidence offends the consti¬ 
tutional guaranty of due process of law.^®*^® On the 
other hand, compelling a foreign company doing 
business within the jurisdiction by sufferance only 
to furnish its services at noncompensatory rates 
does not deprive it of property without due process, 
since it is not compelled to continue such service.30 

Where the rates of telegraph and telephone com¬ 
panies have been fixed by the state or its agencies, 
under due process guaranties the companies are 
entitled to have the issue of confiscation submitted 
to a judicial tribunal for determination on its own 
independent judgment as to both the law and the 
facts.2^ In judicial proceedings of this character 
the companies have the burden of proof,the court 
is limited to determining whether the rates are con¬ 
fiscatory, and a previous decision by the court in 
a similar action involving the same parties is not 
res judicata where the situation presented was ma¬ 


terially different.^^ No question of confiscation is 
presented if a commission has merely fixed the 
valuation of the company’s property without apply¬ 
ing the order of valuation to the fixing of rates.®'^ 

I 595 . - Turnpike Companies 

The application of constitutional due process 
guaranties to the regulation of turnpike company 
rates and charges is governed by the rules consid¬ 
ered above in § 690. 

Examine Pocket Parts for later cases. 

§ 596 . -Water and Irrigation Companies 

Fair and reasonable regulation by the legislature or 
Its agencies of rates of water and Irrigation companies 
does not violate constitutional requirements of due 
process of law. 

Legislation reasonably regulating or fixing the 
rates of water and irrigation companies, or granting 
this power to legislative or administrative bodies, 
does not violate the constitutional guaranties of due 


any class of its service and tele¬ 
phone company wsls served with an 
order which informed it of the na¬ 
ture of the complaint made concern¬ 
ing its tolls for intrastate long dis¬ 
tance service, company was accorded 
a hearing before the commission and 
when the commission entered an or¬ 
der establishing new rate schedule 
the company appealed in manner 
provided by statute, there waa no de¬ 
nial of due process of law. 

Mich.—Michigan Bell Telephone Co. 
V. Michigan Public Service Com¬ 
mission. 297 N.W. 198, 297 Mich. 
92. 

S9.5 Minn.—State v. Tri-State Tele¬ 
phone & Telegraph Co., 284 N.W. 
294, 294 Minn. 516. 

SpsolfiGity 

If findings of Railroad and Ware¬ 
house Commission, in reducing tel¬ 
ephone rates, were sufficiently spe¬ 
cific to permit court sitting in re¬ 
view, to determine whether commis¬ 
sion was influenced only by matters 
properly within its purview in reach¬ 
ing its result, due process would be 
satisfied, though findings were not so 
particular that manner in which 
every minute controversy was decid¬ 
ed was displayed. 

Minn.—State v. Tri-State Telephone 
& Telegraph Co., supra. 

S.B.—^Application of North¬ 
western Bell Tel. Co., 6 N.W.2d 166, 
69 S.D. 36. 

90^ D.C.—Manning v. Chesapeake & 
Potomac Telephone Co., 18 App.B. 
C. 191, reversed on other grounds 
22 S.Ct 881. 186 238. 46 KBd. 

1144. 

31. Minn.—Western Buse Telephone 
Co. V. Northwestern Bell Tele¬ 


phone Co., 248 N.W. 226, 188 Minn. 
524. 

Bue process not denied 

(1) Where Public Utility Commis¬ 
sion ordered telephone company to 
revise its intrastate toll rates on 
ground that rates charged for long¬ 
distance service within state were 
higher than interstate rates for the 
same facilities for a like or grmter 
distance and constituted an unrea- 
; sonable discrimination against intra¬ 
state patrons, state court which ju¬ 
dicially heard appeal from Commis¬ 
sion's order, and decided that there 
was evidence justifying Commis¬ 
sion's finding of unreasonable dis¬ 
crimination, did not deny due proc¬ 
ess. 

U.S.—Bell Telephone Co. of Pennsyl¬ 
vania V. Pennsylvania Public Util- I 
ity Commission, Pa., 60 S.Ct. 411, 
309 U.S. 30, 84 UEd. 663. 

(2) Denial of telephone company’s 
motion to reopen and take further 
testimony in proceeding before cir¬ 
cuit court on ground that order of 
Public Service Commission fixing tel¬ 
ephone rates was confiscatory, after 
submission of Issues by agreement 
of parties, was not a deprivation of 
due process of law. 

Mich.—Michigan Bell Tel. Co. v. Sal¬ 
mon, 88 N.W.2d 382, 326 Mich. 228. 

(3) Where Corporation Commis¬ 
sion had failed for nine months after 
company had applied for relief from 
confiscatory telephone rates to grant 
any relief, the Superior Court on ap¬ 
plication by the company, had juris¬ 
diction to allow the company to col¬ 
lect, pending determination by the 
court that a legal rate was fixed by 
proper public authority, temporary 
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rates, as against claim that such ju¬ 
risdiction was denied to Superior 
Court by the constitutional provision 
conferring broad powers on the Com- 
misHion to regulate rate® and service 
and that to permit the exercise of 
such jurisdiction would violate the 
due process of law clause. 

Aria—Arizona Corp- Commission v. 
Mountain States TeL & Tel. Co.. 
228 P.2d 749, 71 Aria. 404. 

32. U.S.—Chesapealie & Potomac 
Telephone Co. of Baltimore City 
I V. West. D.C.Md., 7 F.Supp, 214, 

I affirmed West v, Ctiesapeake & Po- 
I tomac Telephone Co. of Baltimore 
City. 55 S.Ct 894, 296 U.S. 662, 79 
L».Ed. 1640, rehearing denied 56 S. 
Ct 82. 296 U.S, 661, 80 L*.Ed, 471. 

32. Mich.—Corpaa Secuadiim 

cited in Michigan Bell Tel. Co. v. 
Michigan I>ubllc Service Com’n*. 
50 N.W.2d 826, 839. 332 Mich. 7. 

Oonfiscatiem not shown 

Evidence did not show that tele¬ 
phone switching rate was less than 
cost, contrary to due process claus*-. 
S.D.—Si*uthwest Branch of Rural 
Reciprocal Telephone Co, v. Dako¬ 
ta Central Telephone Co., 220 N.W. 
475, 63 S.D. 121. 

33 , U.S.—Chesapeake & Potomac 
Telephone Co. of Baltimore City v. 
West, D.C.Md., 7 F.Supp. 214, af¬ 
firmed West V. Chesapeake ^ Poto¬ 
mac Telephone Co. of Baltimore 
City, 65 S.Ct. 894, 995 U.S. 662. 79 
UEd. 1649, rehearing denied 66 S. 
Ct 82, 296 U.S. 6il, 86 UEd. 471. 

34L "Wash.—Columbia River Tele¬ 
phone Co. V. Department of Public 
Works, 269 P. 6, 148 Wash. 395, 
reheard 280 P. 739. 154 Wash. 32. 
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process of law,®® and such bodies, when acting* 
fairly and within the scope of their powers, do not 
infringe these guaranties by fixing reasonable 
rates,®®-® superseding those fixed by contract,®® or 
by ordering such companies to file rates.®'^ A stat¬ 
ute which provides for the appointment of a com¬ 
mission for the purpose of fixing water rates, and 
requires that the commissioners shall be taxpayers 
of the city, does not infringe the constitution as to 
due process of law on the ground that the '^tax¬ 
payers of the city” would not be fair and impartial.®® 
On the other hand, due process guaranties are 
transgressed by legislation or orders of legislative 
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or administrative officers or bodies fi ling 
of water and irrigation companies,*9 even tempo, 
rarily.^o so low as to preclude a fair return on fte 
reasonable present value of the property used, based 
on a consideration of both original and reproduction 
costs,as well as the going value of the proper- 
ty,42 or by legislation authorizing a municipal cor¬ 
poration operating a water plant, to charge unrea¬ 
sonable rates.^® Also, due process ordinarily en¬ 
titles such companies to a hearing on notice with an 
opportunity to offer proof, in the determination of 
their rates,and to an independent judgment by a 
judicial tribunal on both the law and the as 


35, Pla.—City of Tampa v. Tampa 
Waterworks Co., 34 So. 631, 45 
Pla, 600. 

Tex.—Burgess v. American Rio 
Grande Land & Irrigation Co., Civ. 
App., 295 S.W. 649. 

'Monicipal corporation rates 

(1) Rate schedules offered to wa¬ 
ter consumers by a municipal wa¬ 
ter authority, which constitute rea¬ 
sonable charges for a commod.ity 
sold, do not violate the due process 
clause of the constitution. 

'Ga.—Reed v. City of Smyrna, 39 S. 

E.2d 668, 201 Ga, 228. 

Pa.—^Rankin v. Chester Municipal 
Authority, 68 A.2d 458, 165 Pa. 
Super. 438. 

(2) City ordinance fixing higher 
water rates for nonresidents than 
for residents was not objectionable 
*on ground that it violated due proc¬ 
ess clause of state and federal Con¬ 
stitutions. 

Ga.—Messenheimer v. Windt, 87 S. 
E.2d 402, 211 Ga. 675. 

(3) An ordinance which provides 
that rates for water service shall 
be higher in territory outside cor¬ 
porate limits is not unconstitution¬ 
al and void as denying due process. 
Ga.—^Barr v. City Council of Au¬ 
gusta, 58 S,E.2d 823, 206 Ga. 753— 
Collier V. City of Atlanta, 173 S.E. 
853, 178 Ga. 675. 

XCeters 

City water rent regulation reauir- 
ing that all meters must be furnish¬ 
ed and set by city, did not violate 
•due process provisions of United 
States Constitution; and plan in city 
water rent regulation for pooling 
meters and interchanging them by 
the turning in of a meter for repair 
and receiving another from city wa¬ 
ter department, would not deprive 
water users of property without due 
iprocess of law. 

Pa—^Vitacolonna v. City of Phila¬ 
delphia, 115 Au2d 178, 382 Pa 399. 

.35.5 U.S.—^Beaver Valley Water Co. 
V. Driscoll, D.C.Pa, 28 F.Supp. 722. 

—New Jersey Suburban Water 
Co, V. Board of Public Utility 
Corners, 4 A.2d 47, 122 N.J.Law 54, ^ 


affirmed 8 A.2d 350, 123 N.J.Law 
303, certiorari denied McGregor v. 
Board of Public Utility Com’rs, 60 
S.Ct. 582, 309 U.S. 663, 84 L.Ed. 
1010 . 

36. Conn.—City of Ansonia v. Anso- 
nia Water Co., 126 A. 474, 101 
Conn. 151. 

Me.—In re Caribou Water, Light & 
Power Co., 117 A. 579, 121 Me. 426 
—In re Island Palls Water Co., 
108 A. 459, 118 Me. 397. 

! 37. Cal.—Albin v. Railroad Commis¬ 
sion, 15 P.2d 860, 216 Cal. 655. 
38- Idaho.—Pocatello v. Murray, 120 
P. 812. 21 Idaho 180, affirmed 33 S. 
Ct 107, 226 U.S. 318, 57 L.Ed. 239. 

39. U.S.—City and County of Den¬ 
ver V. Denver Union Water Co., 
Colo., 38 S.Ct 278, 246 U.S. 178, 62 
L.Ed. 649. 

Board of Public Utility Corners 
of New Jersey v. Elizabethtown 
Water Co., C.C.A.N.J., 43 F.2d 478 
—Greencastle Water Works Co. v. 
Public Service Commission of In- 
I diana. D.C.Ind., 31 F.2d 600. 

California Water & Telephone 
Co. v. Railroad Commission of Cal¬ 
ifornia, D.C-Cal., 19 F.Supp. 11. 
Idaho.—Capital Water Co. v. Public 
Utilities Commission of Idaho, 262 
P. 863, 44 Idaho 1. 

Pa.—Bangor Water Co. v. Public 
Service Commission, 82 Pa.Super. 
48—^Ben Avon Borough v. Ohio 
Valley Water Co., 75 Pa.Super. 290, 
affirmed 114 A. 369, 271 Pa. 346. 
Depends on facts 

Whether commission's order fix¬ 
ing value of water service company's 
property for rate purposes and re¬ 
turn thereon violates due process 
clause, depends on facts, the value 
of the property, the rate and their 
relation; whether the rate Is unrea¬ 
sonable, also depends on facts. 

Pa.—Scranton-Spring Brook Water 
Service Co. v. Public Service Com¬ 
mission of Pennsylvania, 160 A, 
230, 105 Pa.Super. 203. 

Bates confiscatory 

(1) Rates returning 4.2812 per 
cent. 

U.S.—City and County of Denver v. 
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Denver Union Water Ca, Colo U 

S. Ct 278, 246 U.S. 178, 62 L.Ed. W 

(2) Rates yielding from one-half 
of 1 per cent to per cent 
U.S.—^Alton Water Co. v. Illiaoii 

Commerce Commission, D.CJU 
279 F. 869. 

(3) Rates yielding 1.27 percent 

[ Cal.—Union Hollywood Water Co. r* 
City of Los Angeles, 196 P. 5S, 

I 184 Cal. 535. 

Bates not confiscatory 
[ Rates which would yield a net re¬ 
turn of 4.98 per cent on value of 
company's property used and useful 
as of Dec. 31, 1930, are not confisca¬ 
tory. 

Va.—^Alexandria Water Co. v. City 
Council of Alexandria, 177 SM, 
454, 163 Va. 612. 

40. U.S.—Beaver Valley Water Oa 
V. Driscoll, D.C.Pa., 23 F.Supp. 735. 

41 . U.S.—California Water & Tele¬ 
phone Co. V. Railroad Oonunission 
of California, D.C.CaL, 19 F.Srq^. 
11 . 

N.T.—Town of Mamaronecfc v. New 
York Interurban Water Co., 212 K. 

T. S. 639, 126 Misc. 382. 

42 . U.S.—California Water & Tele¬ 
phone Co. V. Railroad Coininissi<Hi 
of California, D.C.Cai., 19 F.^jpp. 
11 . 

43 . Pa.—^Barnes Laundry Co. v. City 
of Pittsburgh, 109 A. 635, 266 Pau 
24, followed in Consolidated Ice 
Co. V. City of Pittsburgh, 109 A 
641, 266 Pa. 45, and Ohio & Pitts¬ 
burgh Milk Co. V. City of Htts- 
burgh, 109 A. 641, 266 Pa. 546. 

44 . U.S.—^Beaver Valley Water Co. 
V. Driscoll, D.C.Pa., 23 F.Supp, T95. 

N.Y.—Silberberg v. Citizens' Water 
Supply Co. of Newtown, 190 N.Y^' 
349, 116 Misc. 695. 

Charter nnconstitiitlonal 
Charter, in so far as attempting 
to authorize commissioner arbitrari¬ 
ly to determine the rates to be 
charged by a water company, is in¬ 
effectual as violation of the due prcc- 
ess of law provision of the constitur 
tion, there being no provision a 
hearing, as matter of right, on no- 
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to whether the rates fixed are confiscatory;^^ bnt 
it has been held that a statute authorizing the ex¬ 
action of water charges by a reclamation district 
does not deny due process of law because of lack 
of provision for a hearing on the rates or charges, 
in view of the hearing afforded when the rates or 
charges arc sought to be enforced by suit.'^s.s jf ^ 
commission in fixing rates denies due process by re¬ 
fusing to consider essential facts, a court may gprant 
injunctive relief without ascertaining whether the 
rates are confiscatory.^^ 

An irrigation district is not deprived of its prop¬ 
erty without due process by a judgment requiring 
it to refrain from charging higher water rates to 
users outside the district, in accordance with its 
contract,’*'^ 

§ 697, Regulation of Corporations 

Reasonable and appropriate regulations of private 
corporations do not violate the rights of the regulated 
corporations under the guaranty of due process of law. 

Private corporations, even without any express 


reservation of the legislature's powers over them in 
the act of incorporation, are subject, like individu¬ 
als, to be restrained, limited, and controlled, in the 
exercise of the powers granted, by such laws as the 
legislature may pass based on the principle of safety 
to the public.'** Furthermore, the amendment or 
repeal of a corporate charter in pursuance of a re¬ 
served power so to do does not of itself constitute a 
violation of the guaranty of due process of law,^^ 
at least where no property right is involvedL^o On 
the other hand, the power of amendment or re¬ 
peal may not be so exercised as to deprive the cor¬ 
poration of its property without such procedure as 
constitutes due process in ordinary cases,and, al¬ 
though the limits on this reserved power can hardly 
be said to be completely settled, it seems clear that 
a legislature, under its power to amend a charter, 
may not take from a corporation any of its substan¬ 
tial property or property rights.^- All such regu¬ 
lations, however, even those enacted in the exercise 
of the reserved power to amend the charter, must 
be reasonable; otherwise they will be void on the 
ground of depriving the corporation^* or its stock- 


tlce, with opportunity to offer proof, 
and none being inferable. 

X.T.—Silberberg v. Citizens* Water 
Supply Co. of Newtown, supra. 
45, xj.S. —Bluefleld Waterworks & 
Improvement Co. v. Public Service 
Commission of West Virginia, W. 
Va, 43 S.Ct. 675, 262 U.S. 679, 67 
LuEd. 1176. 

N.J.—^New Jersey Suburban Water 
Co. V. Board of Public Utility 
Com’rs, 8 A.2d 350, 123 N.J.Uaw 
30S, certiorari denied McGregor v. 
Board of Public Utility Com'rs, 
60 S.Ct 582, 309 U.S. 663, 84 K 
Ed. 1010. 

XTridenoe held InswIBcient to show 
that water rate fixed by Board of 
Public Utility Commissioners and 
affirmed by supreme court infringed 
water company's constitutional im¬ 
munities by confiscating property 
thereof in violation of due process 
clause of Fourteenth Amendment 
N.J.—^New Jersey Suburban Water 
Co. V. Board of Public Utility 
Com'rs, 8 A.2d 350, 123 N.J.Uaw 
303, certiorari denied McGregor v. 
Board of Public Utility Com'rs, 60 
S.Ct 582, 309 U.S. 663, 84 I*Ed. 
1010. 

45^ U.S.—^Hidalgo and Cameron 
Counties Water Control and Im¬ 
provement Dist No. 9 V. American 
Rio Grande Land & Irrigation Co., 
C.C.A.Tex., 103 P.2d 509, certio¬ 
rari denied 60 S,Ct 88, 308 U.S. 
573, 84 li.Bd. 481. 

4S. U.S,—California Water & Tele¬ 
phone Co* V. Railroad Commission 
of California, D.aCaL, 19 F.Supp. 
It 


47. Cal.—^Henderson v. Oroville- 

Wyandotte Irr. Dist, 2 P.2d 803, 
213 Cal. 514. 

48. Me.—State v. Noyes, 47 Me. 189. 

4a. Md.—Board of Regents of Uni¬ 
versity of Md. V. Trustees of En¬ 
dowment Fund of University of 
Md., 112 A2d 678, 206 Md. 559, cer¬ 
tiorari denied 76 S.Ct 72, 350 U.S. 
836, 100 L.E<L -. 

N.J.-nA P. Smith Mfg. Co. v. Bar- 
low, 98 A.2d 581, 13 N.J. 145, 39 
A.I.».R.2d 1179, certiorari denied, 
Barlow v. A. P. Smith Mfg. Co., 74 
S.Ct 107, 346 U.S. 861, 98 L-Ed. 
373. 

N.T.—In re Mt Sinai Hospital. 164 
N.E. 871, 250 N.Y, 103, 62 A.L.R. 
564. 

12 aJ. p 1199 note 20, p 1267 note 7. 

sa N.T.—-In re Mt Sinai Hospital, 
supra. 

51. XJ.S.—Chicago, etc., R. Co. v. 
Wisconsin, 35 S.Ct 869, 23S U.S. 
491, 69 L.Ed. 1423, L.R.A.1916A 
1183. 

N.T.—People v. Volunteer Rescue 
Army, 28 N.Y.S.2d 994, 262 App. 
Div. 237. 

52- Ill.—^Western Foundry Co. v. 
Wicker, 80 N.E.2d 548, 335 Ill.App, 
106, reversed in part on other 
grounds 85 N,B.2d 722, 403 Ill. 
260, 8 A.L.R.2d 878. 

N.Y.—Breslav v. New York & 
Queens Electric Light & Power 
Co., 291 N.T.S. 932, 249 App-Div. 
181, affirmed 7 N.E,2d 708, 273 
N.Y. 593, 

N.D.—Asbury Hospital v. Cass Coun¬ 
ty, 7 N.W.2d 438, 72 N.D. 369. 
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CHtl.—Yukon Mill & Grain Co. v. 

Vose. 206 P.2d 206, 201 Okl. 376- 
12 C.J. p 1199 note 21. 

Pimdamental change in purpose 
Legislative alteration of charter 
of private corporation, if alteration 
defeats or fundamentally changes 
corporate purpose, is, notwithstand¬ 
ing legislature's reserved power to 
amend or repeal, violative of state 
and federal due process clauses, an<i 
statute purporting to transfer en¬ 
tire control, over private corporation 
formed to act as trustee of endow¬ 
ment fund of State University and 
over Its funds, to regents of uni¬ 
versity was fundamental change 
which purported to defeat purpose 
for which corporation was formed 
and transgressed limits of state's 
reserved power to amend and vio¬ 
lated state and federal due process 
clausea 

Md.—Board of Regents of University 
of Md. V. Trustees of Endowment 
Fund of University of Md., 112 A. 
2d 678, 206 Md. 559, certiorari d**- 
n!ed 76 S.Ct 72, 360 U.S. 836, 100 
L.Ed.-. 

53, U.S.—Chicago, R. I. & F. Ry. 
Co. V. U. S.. Ill., 52 S.Ct. 87, 2S4 
U.a 80, 76 KEd. 177. 

Ill.—Chicago &. N. W. Ry. Co. v. Illi¬ 
nois Commerce Commission, 158 
N.E. 376, 326 Ill. 625, 55 A.L.R, 654. 
La.—^\^icksburg. a & P. Ry. Co. v. 
Louisiana Public Service Commis¬ 
sion, 107 So. 894, 160 La. 1028. 

N.Y.—In re B<md 6k Mortgage Guar¬ 
antee Oo., 283 N.Y.S. 623, 157 
Misc. 240. 

12 C.J. p 1268 note 13- 
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holders^^*^ of property without due process of law. 

Statutes which have been sustained as not de¬ 
priving corporations of their property without due 
process of law include an act providing for the 
escheat of property held by corporations in excess 
of their powers,an act requiring corporations to 
produce their books and papers on notice,^^ an act 
requiring a corporation to file an annual report 
to be made and verified by the president and treas¬ 
urer, 55.6 an act forbidding corporations from inter¬ 
posing the defense of usury, 56 an act establishing a 
system for the guaranty of bank deposits,57 and an 
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act providing for the dissolution of a holding com¬ 
pany and its liquidation in a reasonable manner ;5T.5 
nor is a corporation deprived of property without 
due process of law by the enforcement of a burden 
imposed by the state to which the property was sub¬ 
ject when acquired by the corporation.5S 

The legislature, without violation of the guar¬ 
anty of due process, may authorize the conversion of 
a mutual insurance company into a stock compa¬ 
ny,5 9 or an assessment life insurance company into 
a mutual level premium company *,60 ^ut it may not 
deprive the stockholders of a life insurance company 


53.5 Ohio.—Opdyke v. Security Sav- 
& Loan Co., 105 9, 167 

Ohio St 121. 

Va.—Pein v. Lanston Monotype 
Mach. Co., 85 S.E.2d 353, 196 Va. 
753. 

iro deprivation of property rigrhts 

(1) Statute authorizing an amend¬ 
ment to charter increasing number 
of shares of a class of stock with 
senior or preferred rights, prefer¬ 
ences, or powers without requiring 
a class vote of common shares on 
the amendment, is not violative of 
the due process of law clauses with 
respect to rights of stockholders. 
Del.—^Hartford Accident & Indem. 

Co. V. W. S. Dickey Clay Mfg. Co., 
24 A.2d 315, 26 DeLCh. 411. 

(2) Amendment of corporate char¬ 
ter in order to authorize issuance 
of additional shares of stock to be 
purchased by directors under stock 
option plans, was not a deprivation 
of property rights of stockholder 
without due process of law. 

Del.—Gottlieb v. Heyden Chemical 
Corp., 90 A. 2d 660, reaxgument de¬ 
nied in part 91 A.2d 57, opinion 
adhered to on reargument 92 A. 
2d 594. 

(3) Statutes authorizing corpora¬ 
tions to make charitable contribu¬ 
tions are within powers reserved by 
state in granting corporate charter, 
and therefore such statutes did not 
unconstitutionally operate to deprive 
stockholders of property without 
due process of law. 

K.J.—A. P. Smith Mfg. Co. v. Bar- 
low, 98 A.2d 581, 13 K.J. 145, 39 
A,L.R.2d 1179, appeal dismissed, 
Barlow v. A. P. Smith Mfg. Co., 
74 S.Ct 107, 346 U.S. 861, 98 L.Ed. 
373. 

(4) Statute permitting pre-exist¬ 
ing corporations to consolidate or 
merge on vote of maj'ority stock¬ 
holders is not unconstitutional as 
deprivation of property of dissent¬ 
ing stockholders without due process 
of law. 

Ohio.—Opdyke v. Security Sav. & 
Loan Co-, 105 N.E.2d 9, 157 Ohio 
St. 121. ] 

(5) A contract of merger, which] 


provides for conversion of shares of 
stock of merging corporations and 
all rights appertaining thereto, and 
is authorized by statute, and does 
not constitute the taking of proper¬ 
ty without due process, where dis¬ 
satisfied shareholder is entitled to 
I secure fair value of his shares by 
statutory appraisal proceedings. 

U.S.—Hubbard v. Jones & Laughlin 

Steel Corp., D.C.Pa., 42 F.Supp. 432. 

(6) Fact that statute relating to 
banks and appraisal of shares of 
stockholders dissenting from merger 
plan, provides for determination of 
value in first instance by appraiser 
selected by the parties, instead of 
by appraisers appointed by the court 
as provided for under statute relat¬ 
ing to corporations generally, does 
not amount to a deprivation of 
rights of stockholders in bank to a 
judicial determination of their 
rights and consequently a violation 
of due process. 

Md.—Burke v. Fidelity Trust Co., 

96 AL.2d 254, 202 Md. 178. 

(7) Where preferred shareholders 
under law of state of incorporation 
did not have a vested right to pay¬ 
ment of dividends or to redemption 
of stock, consolidation perfected in 
compliance with law of state of in¬ 
corporation did not violate rights of 
shareholder guaranteed by federal 
Constitution relating to deprivation 
of property without due process. 
Mich.—Dratz v. Occidental Hotel Co., 

39 N.W.2d 341, 325 Mich. 699. 

(8) A member of corporation who 
became ineligible to hold his stock 
was not deprived of his property 
without due process of law by the 
taking up of his stock by corpora¬ 
tion at par value as provided by 
statute since member was charged 
with notice of such statute when he 
acquired stock. 

Miss.—^Avon Gin Co. v. Bond, 22 So. 

2d 362, 198 Miss. 197. 

(9) Statute giving shareholders 
objecting to amendment of corpo¬ 
rate articles affecting their interests, 
the right to obtain fair cash value 
of their shares does not unconstitu¬ 
tionally deprive other shareholders | 
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I of property without due process of 
i law. 

I Ohio.—^Wildermuth v. Lorain Coal & 
' Dock Co., 32 N.E.2d 413, 138 Ohio 
St. 1. 

(10) Other statutes or regulations 
held not to deprive stockholder of 
property without due process of law. 
H.J.—'Application of Prudential Ins. 
Co. of America, 28 A.2d 120, 132 
N.J.Eq. 170. 

Ohio.—Opdyke v. Security Sav. & 
Loan Co., App., 99 NiE.2d 84, af¬ 
firmed 105 N.E.2d 9, 157 Ohio St. 
121 . 

54. Ky.—German Ins. Co. v. Com¬ 
monwealth, 133 S.W. 793, 141 Ky. 
606. 

65. U.S.—Consolidated Rendering 

Co. V. Vermont, 28 S.Ct, 178, 207 
U.S. 541, 62 L.Ed. 327, 12 AnaCas. 
658. 

55.5 U.S.—Cole v. George, C.C.A. 
Alaska, 182 F.2d 502. 

Penalty on ofdcer 

Such statutes prescription of a 
penalty of $50 for each day either 
officer neglects or refuses to file 
such report after a ten-day written 
request to do so, is not unconstitu¬ 
tional as depriving the officer of 
property without due process of law. 
U.S.—Cole V. George, supra. 

56. Fla.—759 Riverside Ave. v. Mar¬ 
vin, 147 So. 848. 109 Fla. 473. 

57. U.S.—^Noble State Bank v. Has¬ 
kell, Okl., 31 S.Ct 186, 219 U.S. 
104, 55 L.Ed, 112. 32 L.R.A..N.S., 
1062, Ann.Cas.l912A 487. 

12 G.J. p 1268 note 11. 

57.5 Mass.—^Delaware & Hudson 
Co. V. Boston R. R. Holding Co., 
81 K.E.2d 553, 323 Mass. 282, ap¬ 
peal dismissed 69 S.Ct. 746, S36 
U.S. 932, 93 L.Ed. 1092. 

58. Or.—State v. Portland General 
Electric Co., 95 P. 722, 98 P. 160, 
52 Or. 502. 

59. Neb.—In re Leininger, 215 N.W. 
167, 115 Neb. 801. 

12 C.J. p 1268 note 14. 

60. U.S.—Polk V. Mutual Reserve 
Fund Life Assoc., N.T., 28 S.Ct 
65, 207 U.S. 310, 52 L.Ed. 222. 
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of their control over the company without their con¬ 
sent nor may it provide for the distribution of 
the assets of a mutual insurance company or their 
bestowal on another company without the consent 
of all the members.^^ 

Debt and insolvency. Otherwise proper statutes 
or regulations relating to the conservation, opera¬ 
tion, or liquidation of insolvent corporations are 
generally held not to be violative of the due process 
provisions.^3 act providing for the reimburse¬ 

ment of a stockholder who has paid corporate debts 
by subrogating his proportionate liability to the 
claim of paid creditors against the corporation does 
not deprive the corporation of its property in vio¬ 
lation of the guaranty.®4 Neither does the state 
in authorizing a corporation, in severe financial 
straits, to refund its valid indebtedness with the con¬ 
sent of a majority of its stockholders deprive the 
nonassenting minority of property without due proc¬ 
ess.®^ 


CONSTITUTIONAL LAW § ©7 

Foreign corporations. The right of a state to ex¬ 
clude or regulate foreign corporations docs not ex¬ 
tend to support statutes which in their operation de¬ 
prive such corporations of property without due 
process of law.®® While a foreign corporation ac¬ 
quiring property within the state cannot be deprived 
thereof in violation of due process,®^ the guaranty 
does not absolutely deny to a state power to bar a 
foreign corporation from acquiring or holding prop¬ 
erty within the state,®"^*® nor does it deny to a state 
power to exclude a foreign corporation from doing 
business within the state,or to determine and 
enforce conditions on which foreign corporations 
will be permitted to transact busii^ess within the 
state.®*^-!® That is, the guaranty does not entitle 
foreign corporations to do business or maintain 
suits in a state without being first authorized to do 
so, or without complying with the terms prescribed 
by such state.®® The right of a foreign corporar 
tion to extend its business into a state, being dc- 


61. N.T.—^Lord v. Ekiuitable Life 
Assur. Soc., 94 N.Y.S. 65, 47 Misc, 
187, affirmed 96 N.T.S. 10, 109 App. 
Div. 252. 

62. Wis.—^Huber v. Martin, 105 N. 
W. 1031. 1135. 127 Wis. 412, 115 
Am.S.R. 1023, 3 L.R.A.,N.S., 653, 7 
Ann.Cas. 400. 

63. Cal.—Carainetti v. Pacific Mut. 
Life Ins. Co. of Cal., 139 P.2d 908. 
22 CaLSd 344, certiorari denied 
Neblett v. Caminetti, 64 S.Ct 428, 
320 U.S. 802, 88 L.Ed. 484. 

K.J.—^Booream v. Washin^on Cas¬ 
ualty Ins, Co., 159 Al. 619, 110 N. 
J.Eq. 164—Smith, v. Washington 
Casualty Ins. Co., 159 A. 510, 110 
Isr.J.Ea, 122. 

NT.T.—^In re Atlantic Ins. Co., 232 
N.T.S. 489, 133 Misc. 464. 

64. U.S.—McCune v. First Nat 
Trust & Sav. Bank of Santa Bar¬ 
bara. C.C.A.Cal., 109 F.2d 887. 

Cal.—^Patek v. California Cotton 
Mills, 48 P.2d 927, 4 Cal-App.2d 
12 . 

65. Mass.—^Brown v. Boston & M. R, 
R., 124 N.B. 322, 233 Mass. 602. 

66. U.S.—National Council of Jun¬ 
ior Order of United American Me¬ 
chanics v. State Council of Vir¬ 
ginia, Junior Order of United 
American Mechanics, Va., 27 S.Ct 
46, 203 U.a 151, 61 L.Ed. 132. 

Mont—Chicago, M., St P. & P. R. 
Co. V. Harmon, 296 P. 762, 89 
Mont 1. 

Wyo.—Equitable Life Assur, Soc. of 
U. S. V. Thulemeyer, 52 P.2d 1223, 
49 Wyo. 63. rehearing denied 54 P. 
2d 896, 49 Wyo. 63. appeal dis¬ 
missed Ham r. Equitable Life 
Assur. Soc. of U. S., 67 S.Ct 24, 
299 U.S. W6, 81 L-Ed. 875w 

16A C.J.S.—73 


Property cannot lie oonfieoated 

U.S.—Western Union Tel. Co. v. 
Kansas, Kan., 30 S,Ct 190, 216 U. 
S. 165, 54 L.Ed. 365. 

^ss.—state V. l^ulaville, etc., R. 
Co., 51 So. 918, 53 So. 454, 97 
Miss. 35, Ann.Cas.l912C 1150. 

67. U.S,—Seaboard Air Line R- Co. 
V. Alabama R. Commn., C.C.Ala., 
155 P. 792. 

67.5 U.S.—Asbury Hospital v. Cass 
County, North Dakota. €6 S.Ct 
61. 326 U.S. 207, 90 L.Ed. 6. 

N.D.—Asbury Hospital ▼. Case Coun¬ 
ty, 7 N.W.td 438. 72 N.D. 359. 
of not illij Sill isry to basU 
ness 

The due process clause does not 
guarantee that a foreign corpora¬ 
tion, when lawfully excluded as 
such from ownership of land In a 
state, shall recapture its cost hut 
it is enough that the corporation is 
afforded a fair opportunity to real¬ 
ize the value of the land and that j 
the sale, when required, is under 
conditions reasonably calculated to 
realize value of land at the time; 
and statute requiring corporations 
to disiiose of within ten years farm 
land not necessary to conduct of 
their business, and providing that 
land held contrary to statute shall 
escheat to county in which land is 
located by suit to which corporate 
owner must be made party and that 
county shall In one year thereafter, 
under direction of court, sell land 
at public auction and pay proceeds 
to former corporate owner does not 
deprive foreign corporation owning 
land within the state of due process 
of law. 

U.S.—Asbury Hospital v. Cass Coun¬ 
ty, North Dakota, 66 S.Ct. 61, 326 
U.S. 207, 90 l*Ed. 6. 
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67.10 U.S.—^Asbury Hospital r. Casa 
County, North Dakota, supra. 

67.15 Ga—Cooper Co. of Gaines¬ 
ville V. State, 1 S.E.2d 436, 187 
Ga. 497. 

Feaalty tax soatoomplisaoe 
A foreign oorporation could not 
escape penalty for **doing business 
In the state” without complying with 
applicable statute, on ground that 
imposition of penalty violated the 
due process clause. 

Ark.—E. E. Morgan Oa v. for 

Use and Benefit of Fhlllipn Coun¬ 
ty, 159 aW.3d 739. 2t2 AUk 464. 
appeal dismissed M. B. Morgan Co. 

I V. State of Aikaitsas, 63 S.Ct. 77, 

I 314 U.S. 571. Si UEd. 463, re¬ 
hearing denied H B. Morgan Co. 
V. State of Arkansas for Use and 
Benefit of FhiUips County. 62 8. 
Ct. 175, 314 U.S. 7U, 86 L-Bd S«7. 
State oan prohiMt ite attains 
from oontxactiBg within state with 
foreign corporations not licensed to 
do business in state without violat¬ 
ing Fourteenth Amendment of fed¬ 
eral Constitution. 

Ga.—Cooper Co. of Gainesville v. 

State. 1 S.E.2d 436, 187 Oa. 497. 

68. U.S.—Munday ▼. Wisconsin 
Trust Co.. Wis., 40 aCt 365, 252 
U.a 499. 64 KEd. 684. 

Fidelity m Deposit Co. of 
Maryland v. Goodwyn, 163 So. 341* 
231 Ala. 44. 

12 CJ. P 1268 note 19. 

Mail order Insuraaoe b ust i tew 

Under law authorizing state com¬ 
mission to tmue order restraining 
violations of such law and provid¬ 
ing for service by registered mail 
where other types ©f service are 
unavailable* commission sending no¬ 
tice by registered mail to foreign 
association conducting from another 
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pendent on the consent of the state, is not property 
of which it cannot he deprived without due process 
of law,®® and the fact that a foreign corporation 
is engaged solely in interstate commerce does not 
prevent it from being amenable to the laws of a 
state within which it is ‘‘doing business.”'^® The 
revocation of permission to do business in the state 
because the statutory conditions of such permission 
have been violated is not a deprivation of property 
without due process of law,*^ and it has frequently 
been decided that the enforcement of statutes en¬ 
acted under the police power forfeiting the right of 
foreign corporations to continue in business in a 
state, although disastrous in consequences to the 
corporation, is not depriving them of property with¬ 
out due process of lawJ^ a foreign corporation is 
not deprived of property without due process of law 
by the refusal of a state court to allow it to attach 
and remove from the state assets of a debtor to 
which a citizen of the state also asserts a claim J® 

§ 698. -Railroads and Other Carriers 

a. In general 


b. Railroads in general 

c. Street railroads 

d. Motor carriers 

e. Express companies 

f. Pipe lines 

a. In General 

The power of the federal government and of the 
states to regulate common carriers is subject to the due 
process guaranties, and a regulation so arbitrary or un¬ 
reasonable as to infringe the right of ownership violates 
such guaranties. 

The due process guaranties do not preclude regu¬ 
lation of common carriers by the states acting with¬ 
in their police power for the purpose of protecting 
the public against danger, inconvenience, injustice, 
and oppression and state commissions may be 
created with power to enforce regulations prescribed 
by statute or ordinance and to supplement them with 
other regulations of an administrative character J® 
To the extent that they are engaged in interstate 
commerce, common carriers are also subject to 
similar regulation by congress or by governmental 


state a mail order health insurance 
business within the state, could, 
without violating- due process, issue 
order that association cease solicit¬ 
ing business from state residents 
without permit issued on condition 
that association accept service of 
process by resident claimants on 
Secretary of Commonwealth. 

Va.—Travelers Health Ass'n v. 
Commonwealth of Va. ex rel. State 
Corp. Commission, 70 S.Ct. 927, 
339 U.S. 643. 94 L..Ed. 1164. 
Deposit for state creditors 
A state may, without violating the 
due process provision of the federal 
Constitution, require a foreigm cor¬ 
poration to make a deposit in trust 
for the protection, and for the ex¬ 
clusive benefit, of its citizens as 
against a nonresident creditor as a 
condition precedent to the right to 
enter the state to do business. 

Ala.—^Fidelity & Deposit Co. of 
Maryland v. Groodwyn, 163 So. 341, 
231 Ala. 44. 

Failure to file charter 

Wis.St.lSll § 1770b subsec 10, de¬ 
claring void contracts relating to 
property within the state made by 
foreign corporations which have not 
filed copies of their charters, etc., 
does not conflict with the due proc¬ 
ess clause of TJ.S.Const. Amendm. 14, 
as applied to deeds to a foreign cor¬ 
poration covering land in Wisconsin, 
although the contract and the deeds 
were made in another state. 

Xl.S.—^Munday v. Wisconsin Trust 
Co„ Wis., 40 S.Ct. 365, 252 U.S. 
499, 64 L,.Bd. 684. 

e&b U.S.—National Council of Jun¬ 


ior Order of United American Me¬ 
chanics V. State Council of Vir¬ 
ginia, Junior Order of United 
American Mechanics, Va., 27 S.Ct. 
46, 203 U.S. 151, 61 L.Ed. 132. 

70- Pa.—Shambe v. Delaware & H. 
E. Co., 135 A. 755, 288 Pa 240. 

71. U.S.—^Hammond Packing Co. v. 
Arkansas, Ark., 29 S.Ct. 370, 212 
U.S. 322, 63 L.Ed. 530. 

Miss.—State v. Louisville, etc., R. 
Co.. 51 So. 918, 53 So. 454, 97 Miss. 
35, Ann.Cas.l912C 1150. 

14A C.J. p 1253 note 42. 

72. U.S.—^EEammond Packing Co. v. 
Arkansas, Ark., 29 S.Ct. 370, 212 

U. S. 322, 53 L.Ed. 630. 

Miss.—State v. Louisville, etc., R. 
Co.. 51 So. 918, 53 So. 464, 97 Miss. 
35, Ann.Cas.l912C 1160. 

14A C.J. p 1253 note 43. 

73- U.S.—The Disconto Gesellschaft 

V. Umbreit, Wis., 28 S.Ct. 337, 208 
U.S. 570, 62 L.Ed. 625. 

74. U.S.—Chicago, R. I. & P. Ry. 
Co. V. U. S., III., 62 S.Ct. 87, 284 
U.S. 80, 76 L.Ed. 177~I>enver & 
R. G. R. Co. V. City and County 
of Denver, Colo., 39 S.Ct. 450, 250 
U.S. 241, 63 L.Bd. 958—Mississippi 
Railroad Commission v. Mobile & 
O. R. Co., Miss., 37 S.Ct 602, 244 
U.S. 388. 61 L.Ed. 1216. 

Conn.—Connecticut Co. v. Town of 
Stamford, 110 A, 554, 95 Conn. 26. 
Fla.—^Atlantic Coast Line R. Co. v. 

State, 143 So. 265, 106 Fla 278. 
Ill.—State Public Utilities Commis¬ 
sion V. City of Quincy, 126 N.E. 
374. 290 Ill. 360. 

N.J.—^Pennsylvania R. Co. v. Depart¬ 
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ment of Public Utilities, Bd. of 
Public Utility Com'rs, 102 A2d 
618, 14 N.J. 411. 

S.C.—^Pord v. Atlantic Coast Line R. 
Co., 168 S.E. 143, 169 S.C. 41. af¬ 
firmed Atlantic Coast Line R. Co. 
v. Ford. 63 S.Ct 249, 287 U.S. 502, 
77 L.Ed. 457. 

12 C.J. p 1268 note 21. 

In Philippine Islands, the guaran¬ 
ty by the Philippine Bill of Rights 
of due process, or its prohibition 
against the taking of private prop¬ 
erty for public use without compen¬ 
sation, is not violated by requiring 
vessels engaging in the coastwise 
trade to carry the mails free if the 
Philippine government possessed the 
power so to limit the right to en¬ 
gage in the coastwise trade. 

U.S.—^Board of Public Utility Com'rs 
V. Tnchausti & Co., Philippine, 40 
S.Ct. 277, 251 U.S. 401, 64 L.Ed. 
327. 

75. U.S.—^Mississippi Railroad Com¬ 
mission V. Mobile & O. R. Co., 
Miss., 37 S.Ct. 602, 244 U.S. 388, 
61 L-Ed. 1216. 

Los Angeles Ry. Corporation v. 
Railroad Commission of Califor¬ 
nia, D.C.Cal., 29 P.2d 140, affirm¬ 
ed 50 S.Ct. 71, 280 U.S. 145, 74 
L.Ed. 234. 

12 C.J, p 1268 note 22. 

City transit commission 

Statute authorizing creation of lo¬ 
cal transit commission in cities hav¬ 
ing specified population does not de¬ 
ny due process to inhabitants of 
metropolitan area outside city. 

Ill.—^People V. City of Chicago, 182 
N.E. 419, 349 IlL 304. 
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agencies duly authorized by itJ6 However, this 
regulatory power is not absolute, but is subject to 
the constitutional provision that no person shall be 
deprived of property without due process of lawJ^ 
The test of the validity of all such regulations, un¬ 
der the due process provisions, is that of reasonable¬ 
ness, and any regulation, whether imposed by stat¬ 
ute, ordinance, or executive order, is void as a tak¬ 
ing of property without due process of law if it is so 
arbitrary or unreasonable as to become an infringe¬ 
ment on the right of ownership.^® In this respect 
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a Statute valid as to one set of facts may become 
invalid as to another and a statute valid when en¬ 
acted may become invalid by a change in the circum¬ 
stances to which it is applied."® 

The cost of complying with a regulation is ordi¬ 
narily an element properly to be considered in de¬ 
termining whether the law or order imposing it is 
arbitrary and repugnant to the due process provi¬ 
sion.® ® Nevertheless the mere fact that a reason¬ 
able regulation imposes a burden or expense on a 
common carrier,®3. or subjects it to loss or incon- 


76. U.S.--Valvoline Oil Co. v. U. S.. 
Pa., 60 S.Ct. 160, 308 TJ.S. 141, 84 
L.Ed. 151—Norfolk & W, Ry. Co. v. 
U. S., Va., 63 S.Ct. 52, 287 U.S. 
134, 77 L.Ed. 218. 

American Trucking Ass*ns v. U. 
S., D.C.AIa., 101 P.Supp. 710, af¬ 
firmed 73 S.Ct. 307, 344 U.S. 298, 
97 L.Ed. 337—Chesapeake & O. Ry. 
Co. V. U. S., D.C.Va., 6 F.Supp. 7. 
12 C.J. p 1268 note 23. 

77. U.S.—U. S. V. Chicago, M., St. 
P. & P. R. Co., IlL, 51 S.Ct- 159, 
282 U.S. 311, 75 L.Ed. 359. 

Los Angeles Ry. Corporation v. 
Railroad Commission of Califor¬ 
nia, B.C.Cal., 29 P.2d 140, affirm¬ 
ed 50 S.Ct 71, 280 U.S. 145, 74 L. 
Ed. 234. 

Atlantic Coast Line R, R. v. Flor¬ 
ida R. R. & Public Utilities Com¬ 
mission, B.C.Fla., 96 P.Supp. 683, 
vacated on other grounds Florida 
R. R, & Public Utilities Commis¬ 
sion V. Atlantic Coast Line R. Co., 
72 S.Ct 73, 342 U.S. 844, 96 L.Ed. 
638—Great Northern Ry. Co. v. 
Nagle, D.C.Mont, 28 F.Supp. 812. 
Fla.—^Atlantic Coast Line R. Co. v. 

State, 143 So. 255, 106 Fla. 278. 
Mo.—Lightfoot V. City of Spring- 
field, 236 S.W.2d 348, 361 Mo. 669— 
Straube v. Bowling Green Gas Co., 
227 S.W.2d 666, 360 Mo. 132, 18 
A,L.R.2d 1336. 

N.D.—State v. Chicago & N. W. Ry. 

Co.. 179 N.W. 378, 46 N.D. 313. 
Va.—City of Portsmouth v. Virginia 
Ry. & Power Co., 126 S.E. 366, 141 
Va. 44. 

Ifo power to destroy 

Power of public service commis¬ 
sion to regulate railroads does not 
include power to destroy. 

La.—^Vicksburg, S. & P. Ry. Ca v. 
Louisiana Public Service Commis¬ 
sion, 107 So. 894, 160 La. 1028. 

78. U.S.—Chicago, R. I. & F. By. 
Co. V. U, S., in., 52 S.Ct 87, 284 
U.S. 80, 76 L.Ed. 177—Denver & 
R. G, R. Co. V. City and County 
of Denver, Colo., 39 S.Ct 450, 250 
U.S. 241, 63 L.Bd. 968. 

III.—Chicago & N. W. Ry. Co. v. Illi¬ 
nois Commerce Commission, 158 
N.EL 376, 325 IE. 525, 55 A-L.R. 654. 
La*—^Vicksburg, S. & P, By. Cow v. 


Louisiana Public Service Commis¬ 
sion, 107 So. 894. 160 La. 1028. 
Pa.—Pennsylvania R. Co. v. IMscoll, 
198 A. 130, 330 Pa. 97. 

12 C.J. p 1268 notes 24. 25. 

A regulatioB. applying to all coxn- 
raott carriers requiring them to pay 
claims for loss or damage to freight 
within sixty days after presentation 
does not violate the due process 
guaranty, 

I Fla.—Atlantic Coast Line R. Co. v. 
Coachman, 52 So. 377, 59 Fla. 130, 
20 Ann.Cas. 1047. 

79. U.S.—Nashville, a & St. L. Ry. 
Co. V. Walters, Tenn., 55 S.Ct. 486, 
294 U.S. 405, 79 KEd. 949. 
Arbitrary refttsaX to oonsider facts 
Where railroad, to sustain claim 
of unconstitutlonality of statute pro¬ 
viding for elimination of grade 
crossings and requiring railroads to 
pay one half of cost, and of highway 
commission’s order thereunder re¬ 
quiring railroad to construct under¬ 
pass and to pay one half of cost, 
relied on special facts, including 
facts that underpass was required, 
not by local safety needs, but by 
policy of federal government, and 
was intended to facilitate travel on 
new federal €dd state highway which 
would further decrease railroad’s 
traffic and revenue, state court’s re¬ 
fusal to consider such facta in de¬ 
termining whether order and statute 
were so arbitrary and unreasonable 
as to deny due process was held er¬ 
ror. 

U.S.—^NashvUle, a & St L. Ry. v, 
Walters, supra. 

Tan Crew Act 

Constant improvements in safety 
equipment of railroad would be con¬ 
sidered as having a definite bearing 
on question whether provision of 
the Full Crew Act of 1937* the pur¬ 
ported purpose of which was to pro¬ 
mote safety, were reasonable or ar¬ 
bitrary. 

Pa,—^Pennsylvania R. Co. v. Driscoll, 
Pa., 198 A. 130, 330 Pa. 97. 

80w U.S.—^Missouri Paa R. Co. v. 
Norwood, Ark., 51 S,Ct 458, 283 
U.S. 249, 76 L.Ed. 1010, modified 
on other grounds 61 S.Ct 652, 282 
U.a 809, 75 DEd. 1428-—Chicago 
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& N. W. Ry. Co. V. Ochs, Minn., 
39 S.Ct 343, 249 U.S. 416, 53 UEd. 
679. 

Neb.—Marshall v. Bush, 167 N.W. 59, 
102 Neb. 279, L.R.A.1918E 385. 

Okl.—Missouri-Kansas-Texas R. Co. 
V. State, 119 P.2d 836, 189 Okl. 
685. 

PsL —Pennsylvania R. Co. v. Dris¬ 
coll, 9 A.2d 621, 356 Pa. 310— 
P<^nnsylvania R. Co. v. Driscoll, 
198 A. 130, 330 Pa. 97. 

Pennsylvania R. Co. v. Driscoll, 
Com.PI., 47 Dauph.Co. 108. 

Wls.—Chicago, M., St P. A P. Ry. 
Co. V. Public Service Commission, 
50 N.W.2d 416. 260 Wla 212. 

Pull crew laws 

(1) Allegations of complaint in 
suit to enjoin enforcement of state 
full crew laws were held Insufficient 
to show such cost as would make the 
law arbitrary and violation of due 
process clause of constitution. 

U.S.—Missouri Pac. R. Co. v. Nor¬ 
wood, Ark., 51 act 458. 283 U.S. 
249, 75 LEd. 1010, modified on oth¬ 
er grounds 61 S.Ct 652, 2S3 U.S. 
809, 75 LiwEd. 1423. 

(2) In determining whether cost 
of compliance by railroad with the 
Puli Crew Act of 1937 would be so 
great as to render the act arbitrary 
and unreasonable, court would con¬ 
sider fact that railroad transporta¬ 
tion system, faced with automotive 
competition, had reached the point 
where its financial position was pre¬ 
carious. 

Pa.—Pennsylvania R. Co. v. Driscon, 
Pa., 198 A. 136, 230 Pa. 97. 

81. U.S.—ValvoHne Oil Co. v. U. S., 
Pa., 60 act. 160, 308 U.a 141. 84 
L-Ed. 151—Chicago & K. W*. Ry. 
Co. V. Ochs, Minn,. 39 S.Ct 243, 
249 U.a 416, 63 L.Ed. 679. 

Illinois Cent R. Co. v. City of 
Mayfield* dCtAKy., 35 F.2d 808 . 
certiorari denied 56 S.Ct 158. 280 
U.a 668, 74 UEd. 65t 
Missouri-Kansas-Texas R. Co. v. 
Williamson, D.COkL* 36 F.Supp. 
607. 

Fla.—State ▼. Seaboard Air Line Ry. 
Co., Ill Sa 281, 92 Fla. 1139, re¬ 
hearing denied 111 So. 73S, 92 Fla. 
1139, certiorari dismissed Seaboard 
Air Une R. Co. v. State of Flor- 
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venience,^2 is ^ot ordinarily sufficient of itself to 
render it void as a taking of property without due 
process. Even the enforcement of uncompensated 
obedience to a regulation issued in the exercise of 
the police power is not a taking of property with¬ 
out due process.83 The imposition of otherwise le¬ 
gitimate burdens on a common carrier corporation 
is not invalid as confiscatory merely because the 
permitted rate does not allow an adequate retum.84 

However, if the power of regulation is exer¬ 
cised in such an arbitrary or unreasonable manner 
as to prevent a common carrier from obtaining a 
fair return on the property invested in the public 
service, the due process guaranty is violated.85 

Regulations of charges, rates, and prices see su¬ 
pra § 691. 


t, Railroads in G-eneral 

(1) In general 

( 2 ) Discontinuance of service 

(3) Notice and hearing 

(4) Private carriers 

'(1) In General 

The rules governing the application of the due process 
guaranty to common carriers are particularly applicable 
to railroads, and have been applied to a great variety of 
regulations affecting railroads. 

The principles set forth in the preceding subdi¬ 
vision a, dealing with the effect of the due process 
constitutional guaranty on common carriers are, of 
course, directly applicable to railroads.85 


ida ex rel. Wells. 48 S.Ct 17, 275 
TJ.S. 574, 72 L.Bd. 434—State v. 
Jacksonville Terminal Co., 106 So. 
676, 90 Fla, 721. 

12 C.J. p 1269 note 26. 
zrot confiscatory 

Cost of reconstructing switch 
tracks and increased cost of main¬ 
tenance imposed by ordinance pro¬ 
hibiting further switching across 
principal street held not confisca¬ 
tory. 

U.S.—Illinois Cent R. Co. v. City of 
Mayfield, C.C.A.Ky.. 35 F.2d 808, 
certiorari denied 50 S.Ct 158, 280 
U.S. 608, 74 L.Ed. 651. 

82 . Fla.—State v. Florida East 
Coast R. Co., 49 So. 43, 57 Fla. 522. 

Wis.—Chicago, M., St P. & P. Ry. 
Co. V. Public Service Commission, 
50 N.W.2d 416, 260 Wis, 212. 

83 . TJ.S.—^New Orleans Public Serv- 
" ice Co. V. City of New Orleans, La., 

50 S.Ct 449, 281 U.S. 682, 74 L,Ed. 
1115. 

W.Va.—^Baltimore & O. R. Co. v. 
Public Service Commission, 110 S. 
E. 476, 90 W.Va. 1. 

84 . U.S.—^Ft Smith Light & Trac¬ 
tion Co. V. Board of Improvement 
of Paving Dist No. 16 of City of 
Ft. Smith, Ark., 47 S.Ct 595, 274 
U.S. 387, 71 L.Ed. 1112. 

It has been said, however, that, if 
statute gives power to a commission 
to compel railroads to make costly 
betterments, and no provision is 
made whereby revenue may be ob¬ 
tained to meet cost, if railroads are 
financially unable at fixed rate to 
meet such costs, statute is invalid 
as confiscatory. 

Mo.—State ex rel. Rhodes v. Public 
Service Commission of Missouri, 
194 aw. 287, 270 Mo. 647. 

8S- U.S.—^Mississippi Railroad Com¬ 
mission V. Mobile & O. R. Co., 
Miss., 37 S.Ct. 602. 244 U.S. 388, 
61 LuEd. 1216. 

Los Angeles Ry. Corporation v. 
Railroad Commission of Califor¬ 


nia, D.aCal., 29 P.2d 140, affirmed 
Railroad Commission of California 

V. Los Angeles Ry. Corporation, 50 
S.Ct. 71, 280 U.S. 145, 74 L.Ed. 234. 

86. U.S.—Southern Ry. Co. v. Clift, 
Ind., 43 S.Ct. 126, 260 U.S. 316, 67 
L.Ed. 283—Chicago & N. W. Ry. 
Co. V. Ochs, Minn., 39 S.Ct 343, 
249 U.S. 416, 63 L.Ed. 679. 

Atlantic Coast Line R. Co. v. 
Florida R. R. & Public Utilities 
Commission, D.C.Pla,, 96 F.Supp. 
583, vacated on other grounds 
Florida R. R. & Public Utilities 
Commission v. Atlantic Coast Line 
R. Co., 72 S.Ct 73, 342 U.S. 844, 
96 L.Eld. 638—^Missouri-Kansas- 
Texas R. Co. v. Williamson, D.C. 
Okl., 36 F.Supp. 607—Great North¬ 
ern Ry. Co. V. Nagle, D.C.Mont, 28 
F.Supp. 812. 

Great Northern Ry. Co. v. U. S., 
Wash., 244 P. 406, 157 C.C.A 32. 
Ark.—St Louis-San Francisco Ry. 
Co. V. Albright, 4 S.W.2d 910, 176 
Ark. 761. 

Del.—Smith v. Baltimore & O. R, 
Co., 85 A,2d 73, 7 Terry 441. 

Ga.—Uentral of Georgia Ry, Co. v. 
Dumas, 160 S.E. 814, 44 Ga.App. 
152. 

Ill.—^Missouri Pac. R. Co. v. Illinois 
Commerce Commission ex rel. 
Broth, of R. R. Trainmen, 81 N. 
E.2d 871, 401 Ill. 241—Chicago & 
N. W. Ry. Co. V- Illinois Commerce 
Commission, 158 N.E 376, 326 Ill. 
625, 55 AL.R. 654. 

La.—City of Shreveport v. Kansas 
City, S. & G. Ry. Co., 120 So. 290, 
167 La. 771, 62 A.L.R. 1512. 

Minn.—Commercial Club of St 
James v. Chicago, St P., M. & O. 
Ry. Co., 171 N.W. 312, 142 Minn. 
169. 

Mo.—State ex rel. St Louis-San 
Francisco Ry. Co. v. Public Serv¬ 
ice Commission, 63 S.W.2d 868, 
331 Mo. 438. 

Mont.—Chicago, M., St P. & P. R. Co. 
V. Board of R. R. ComTs, 256 P. 
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2d 346, 126 Mont 568, certiorari 
denied 74 S.Ct 40, 346 U.S. 823, 98 
L.Ed. 349. 

N.J.—Pennsylvania R, Co. v. Depart¬ 
ment of Public Utilities, Bd. of 
Public Utility ComTs, 102 A2d 618, 
14 N.J. 411. 

Ohio.—^New York Cent. R. Co. v. Pub¬ 
lic Utilities Commission of Ohio, 
200 N.E. 759, 130 Ohio St 548. 

Pa.—^Pennsylvania R, Co. v. Driscoll, 
9 A.2d 621, 336 Pa. 310. 

Tenn.—^Nashville, C. & St L. Ry. v. 

White, 15 S.W.2d 1, 158 Tenn. 407. 
Tex.—Ft Worth & D. C. Ry. Co. v. 
State, CivjVpp., 275 S.W. Ill, error 
dismissed 47 S.Ct 689, 274 U.S. 
718, 71 L.Bd. 1323. 

Va.—^Norfolk & W. Ry. Co. v. Com¬ 
monwealth, 139 S.E. 281, 148 Va. 
630. 

W.Va.—^Baltimore & O. R. Co. v. Pub¬ 
lic Service Commission, 110 S.E 
476, 90 W.Va. 1. 

Wis.—Chicago, M., St P. & P. Ry. 
Co. V. Public Service Commission, 
60 N.W.2d 416, 266 Wis. 212— 
State V. Chicago, M. & St P, Ry. 
Co., 197 N.W. 247, 182 Wis. 605. 

Separate treatment of rail and nxo« 
tor carriers 

There is a recognized difference 
between rail and motor carriers, the 
two modes of transportation justify¬ 
ing different treatment under sepa¬ 
rate classification so that statutes 
treating them separately are not vio¬ 
lative of the due process clause. 
Tex.—^Angelina & Nechee River R. 
Co. V. Railroad Commission, Civ. 
App., 246 S.W.2d 928. 

Subject to police control 
A railroad track laid In a public 
street by express public grant is 
subject to police regulations reason¬ 
ably necessary for public safety, 
since the police power cannot be 
alienated by express grant, and its 
legitimate exertion does not contra- 
1 vene U.S.Const. Am^rndm. 14,, re- 
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Particidof regulations held valid. Particular reg¬ 
ulations of railroads which have been sustained as 
not violative of the due process of law provisions 
include safety measures,such as regulations of the 
rate of train speeds,signs on approaches to track 
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affected by speed regulations,*^-5 the manner of 
switching cars,*® the crossing of public highways 
or streets®^ or of other railroads,®^ and the main¬ 
tenance of such crossings wholly or in part,®^ the 
maintenance of signals or warning devices,®® or 


latino to due process, unless unrea¬ 
sonable. 

Conn.—Connecticut Co. v. Town of 
Stamford^ 110 A. 554, 95 Conn. 26. 

87. U.S.—Great Northern Ry. Co. v. 
V. S., Wash., 244 F. 406, 157 C.C. 
A. 32, certiorari denied 38 S.Ct. 
62, 246 U.S. 664, 62 L.Ed. 537. 

Ill.—^Missouri Pac. R. Co. v. Illinois 
Commerce Commission ex rel- 
Broth. of R. R. Trainmen, 81 N.E. 
2d 871, 401 Ill. 241. 

N.J.—^Pennsylvania R. Co. v. De¬ 
partment of Public Utilities, Bd. 
of Public Utility Com'rs, 102 A.2d 
618, 14 N.J. 411. 

88. U.S.—^Atlantic Coast Line R. Co. 
v. Goldsboro, N.C., 34 S.Ct. 364, 232 
U.S. 648, 58 L.Ed. 721. 

12 C.J. p 1269 note 31. 

88.5 N.J.’—Pennsylvania R. Co. v. 
Department of Public Utilities, 
Bd. of Public Utility Com'rs, 102 
A.2d 618, 14 N.J. 411. 

88. U.S.—St Louis, etc., R. Co. v. 
Arkansas, $6 S.Ct 443, 240 U.S. 
518, 60 L.Ed. 776. 

12 C.J. p 1269 note 32. 

90. Ky.—Louisville & N. R. Co. v. 

City of Owensboro, 238 S.W.2d 148. 
S.C.—^Prosser v. Seaboard Air Line 
R. Co., 66 S.E.2d 691, 216 S.C. 33, 
certiorari denied 70 BCt 669, 339 
U.S. 911, 94 L.Ed, 1338. 

Wis.—State v. Chicagro, M. & St P. 
Ry. Co., 197 N.W. 247, 182 Wis. 
606. 

12 C.J. p 1269 note 33. 

CoastmctiaxL of sidewalk 

L.1913 c 78 § 1, Gen.Stl913 5 4256, 
making: It duty of every railroad 
company whenever its right of way 
crosses a public street to construct 
a suitable sidewalk, is not subject 
to attack as denying due process or 
equal protection of law to railroad 
companies. 

U.S.—Great Northern Ry. Co. v. 
State of Minnesota ex ret Village 
of Clara City, Minn., 38 S.Ct 346, 
246 U.S. 434, 62 L.Ed. 817. 

ISFew street 

Requiring a railroad company to 
construct at its own expense a suit¬ 
able crossing over its right of way 
even though the street was laid out 
subsequent to the construction of 
the railroad did not deprive the rail¬ 
road company of its property with¬ 
out compensation and without due 
process of law. 

S.C.—^Prosser v. Seaboard Air Line 
R. Co„ 66 S.E.2d 691, 218 S.a S3, 
certiorari denied 70 aCt. 569, 339 
U.a 911, 94 L.Ed. 1338. 


Order for reloeatlGSL of highway 
at railroad crossing to eliminate a 
right angle turn in the highway, re¬ 
quiring railroad company to bear 
expense of the false work, is not 
violative of railroad company's 
rights, under the federal constitu¬ 
tion, 

in.— Chicago & N. W. Ry. Ca v. lUi- 
nols Commerce Commission, 158 
N.E. 376, 326 III. 625, 65 A.L.R. 
654. 

Bemoving bridge piers 

Railway company, ordered to re¬ 
move bridge piers from street by 
judgment of court of competent ju¬ 
risdiction, after required notice and 
opportunity for hearing, cannot com¬ 
plain that property is being taken 
without due process. 

La.—City of Shreveport v. Kansas 
City, S. & G. Ry. Co., 120 So. 290, 
167 La. 771, 62 A.L.R, 1512. 
Removal of track at street interseo- 
tioas 

Ordinance requiring removal of so 
much of a railroad side track as lies 
I within an intersection of two streets, 
j just opposite entrance of Union De¬ 
pot, practically in gateway of city, 
was not plainly unreasonable and ar¬ 
bitrary, so as to be obnoxious to 
due process clause. 

U.S.—Denver & R. G. R. Co. v. City 
and County of Denver, Colo., 39 
S.Ct 450, 250 U.S. 241, 63 L.Ed. 
958, 

Procedure satisfying requirement 
Public service commission pro¬ 
ceeding, with right to be heard be¬ 
fore it, and to have its orders re¬ 
viewed by the supreme court of ap¬ 
peals as to all matters involved, 
satisfies the requirement of due proc¬ 
ess and other rights protected by 
state and federal constitutions. 
W.Va— Norfolk & W. Ry. Co. v. 
Public Service Commission, 113 S. 
E. 247, 91 W.Va. 414, affirmed 44 S. 
Ct 439, 265 U.S. 70, 68 L,BcL 904. 

91. U.a—^Northern Pac. Ry. Co. ▼. 
Puget Sound & W. H. Ry. Co., 
Wash., 39 S.Ct 474, 250 U.S. 333, 
63 L.Ed. 1013. 

12 C.J- P 1269 note 34. 

99. S.C.^—Prosser v. Seaboard Air 
Line R. Co.. 56 S.E.2d 691, 216 S. 
C. 33, certiorari denied 70 S.Ct, 
569, 339 U.S. 911. 94 L.Ed. 1338. 
Wis.—State v. Chicago, M. & St. P. 
Ry. Co., 197 N.W. 247, 183 Wls. 
605. 

12 C.J. p 1269 note 35. 

Paving crossing 

A statute requiring a railroad 
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company, whenever its right of way 
crosses a highway of an incorporat¬ 
ed village which Is being paved, to 
pave such portion of the highway 
as crosses its right of way, and pro¬ 
viding that, if it fails so to do, the 
officer in charge of adjacent pave¬ 
ment may jmve it and collect the 
cost from the railroad, is not sub¬ 
ject to attack as denying due proc¬ 
ess or equal protection, but is an 
exercise of police power. 

Wis.—State V. Chicago. M. & St. F. 
Ry. Co., supra. 

Apportionment of ocmt of Improve¬ 
ment 

Order of commission for appor¬ 
tionment of cost of reconstruction 
or improvement of crossing between 
city and railroad is not violative of 
due process. 

Ill.—Chicago Junction Ry. Co. v. Il¬ 
linois Commerce Commission, 197 
N.E.2d 768. 412 Ill, 579. 

93. Mo.—State ex reL St Louia-San 
Francisco Ry. Co. v. Public Serv¬ 
ice Commission, 53 S.W.2d &8S, 
331 Mo. 438. 

K.J,—Pennsylvanla-Rcadlng Sea¬ 

shore Lines V. Board of Public 
Utility Com'rs, S3 A.2d 774, 8 N.J. 
85. 

Pennsylvania-Readlng Seashore 
Lines V. Board of Public Utility 
Com*rs, Dept, of Public Utilities, 
81 A2d 28, 13 N.J.Super. 640. 

Okl.—Chicago, R. I. & P. R. Co. v. 

State, 274 P.2d 549. 

12 CJ. p 1269 note 44. 

i 

I At railroad oompagiaTs expense 

I Public service commission's order 
requiring railroad company, at own 
expense, to install safety signal at 
street crossing, does not deprive rail¬ 
road company of property without 
due process. 

Mo.—State ex rel. St Louis-San 
Francisco Ry. Co. v. Public Serv¬ 
ice Commission, 53 S.W.2d 868. 331 
Mo. 438. 

Dividing oost 

Order which required the installa¬ 
tion of automatic dashing light sig¬ 
nals at two grade crossings that 
were hazardous to traveling public, 
divided cost of installation of sig¬ 
nals equally between highway com¬ 
mission and railroad and allocated 
all cost of maintenance and opera¬ 
tion of signals to railroad, was not 
unreasonable or unlawful and did not 
constitute a taking of railroad's 
property without due process. 

Mo.—State ex rel. Wabash R. Co. v. 
Public Service Commission, 273 
S.W.3d 334. 
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other safety devices^^ or watchmen^^ at crossings, Regulations for the convenience of the public 

the lighting of platforms and tracks in cities,^® the which have been held not to violate the due process 

equipment of engines with automatic bell ringers^*^ provisions include those requiring the furnishing of 

and with headlights of a certain character and reasonably adequate facilities for the transporta- 

power,the equipment of cars with air and electric tion of freight and passengers,5 and reasonably 

brakes99 and with proper appliances to keep the prompt and eflScient service,^ the furnishing of pas- 

cargo in place,^ and regulations forbidding the op- senger service on a branch road,^ the furnishing of 

eration of a railroad in a location dangerous to the coaches,? or separate sleeping car accom- 

public,2 limiting the length of trains to a certain j a.- q r j i j 

. r or . . . ,. modations^ for white and colored passengers or 

number of cars,-^-® requiring examinations of crew- , . . , . , 

men as to physical condition,?-!® and as to knowl- assignment of separate seats to the respective 

edge of rules and orders,?-!? or physical character- heating of passenger cars,!! the _ac- 

istics of the division of the road on which they are ceptance and dispatch of baggage,!? the supplying 
employed,?-?® forbidding the operation of trains of sanitary drinking cups,!? the stopping of certain 
without full crews,? or the hitching of pusher loco- trains at designated stations!'^ or flag stops,!? the 
motives directly behind occupied cars.** operation of trains so as to make certain connec- 


94. Minn.—State v. St. Paul, etc., R. 
Co., lOS N.W. 261, 98 Minn. 380. 
120 Am.S.R. 581, 28 L.R.A-,N.S., 
298, 8 Ann.Cas. 1047. 

12 C.J. p 1269 note 45. 

95. Ga.—Central of Georgia Ry. Co. 

V. Dumas, 160 S.E. 814, 44 Ga.App. 
152. 

S.C.—^Atlantic Coast Line R. Co. v. 
Public Service Commission, 81 S. 
E.2d 357, 225 S.C. 196. 

Tenn.—^Nashville, C. & St. L, Ry. v. 

Wliite, 15 S.W.2d 1, 158 Tenn. 407. 
XIxpexLse immaterial 

If public safety required keeping 
of watchman at certain railroad 
crossings in city, fact that their 
employment would involve expendi¬ 
tures so heavy as to impair the ef¬ 
ficacy of railroad as agency of inter¬ 
state commerce, or even cripple it 
financially, would not render ordi¬ 
nance violative of commerce and 
due process clauses of federal con¬ 
stitution. 

Ga.—City of Acworth v. Western & 
A. R. Co., 126 S.B. 454, 159 Ga. 610. 

96. Ohio.—Cincinnati, etc., R. Co. v. 
Sullivan, 32 Ohio St. 162. 

St. Bernard v. Cleveland, etc., R. 
Co., 4 Ohio S. & a F. 371, 7 Ohio 

W. P. 183. 

97 - Ind.—Pittsburgh, etc., R, Co. v. 
State, 99 N.B, 801, 178 Ind. 498. 
98. U.S.—Atlantic Coast Line R. Co. 
V. Georgia, 34 S.Ct 829, 234 U.S. 
280, 68 L.Ed. 1312. 

12 C.J. p 1270 note 57. 

98. Mich.—^People v. Detroit United 
R. Co., 97 N.W. 36, 134 Mich. 682, 
104 Am.S.R. 626, 63 L.R.A. 746. 

L Pla.—^King Lumber, etc., Co, v. 
Atlantic Coast Line R. Co., 60 So, 
609, 58 Pla. 292. 

2. U,S.—^Richmond, etc., R. Co. v. 
Richmond, Va., 96 U.S. 621, 24 L. 
Ed. 734. 

Me.—^Veazie v. Mayo, 45 Me, 660. 

2.5 Parttcnlar regulatloiLs 

(1) A statute limiting the length 


of passenger trains to fourteen cars 
h€Ls been held not unconstitutional as 
depriving railroad companies of 
property without due process of law. 
Ariz.—State ex rel. Conway v. South¬ 
ern Pac, Co.. 145 P.2d 530, 61 Ariz. 
66, reversed on other grounds 
Southern Pac. Co. v. State ex rel. 
Sullivan, 65 S.Ct. 1515, 325 U.S. 
761, 89 L.Ed. 1915. 

(2) A statute limiting the length 
of freight trains to seventy cars has 
likewise been held not to violate 
the due process clause. 

U.S.—^Missouri-Kansas-Texas R. Co. 

V. Williamson, D.C.Okl., 36 F.Supp. 
607. 

Ariz,—State ex rel. Conway v. South¬ 
ern Pac. Co., 146 P.2d 530, 61 Ariz. 
66, reversed on other grounds 
Southern Pac. Co. v. State ex rel. 
Sullivan, 65 S.Ct. 1515, 325 U.S. 
761, 89 L.Ed. 1915. 

(3> However, there is also author¬ 
ity to the contrary. 

U.S.—^Atchison, T. & S. P. Ry. Co. v. 

La Prade, D.C-Ariz., 2 F.Supp. 855. 
2.10 N.J.—Pennsylvania R. Co. v. 
Department of Public Utilities, 
Bd. of Public Utility Commission¬ 
ers, 102 A.2d 618, 14 N.J. 411. 

2.15 N.J.—Pennsylvania R. Co. v. 
Department of Public Utilities, Bd. 
of Public Utility Commissioners, 
supra. 

2.20 N.J,—^Pennsylvania R. Co. v. 
Department of Public Utilities, Bd. 
of Public Utility Commissioners, 
supra. 

3. U.S.—^Missouri Pac. R. Co. v. 
Norwood, D.C.Ark., 13 F.Supp. 24, 
affirmed 54 S.Ct, 227, 290 U.S. 600, 
78 L.Ed. 527. 

12 C.J, p 1271 note 75. 

4 . Ohio.—New York Cent. R. Co. v. 
Public Utilities Commission of 
Ohio, 200 N.B. 759, 130 Ohio St. 
548. 

5. U.S.—Great Northern Ry. Co. v. 
Na.gle, D.C.Mont., 28 F.Supp. 812, 
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W.Va—^Baltimore & O. R. Co. v. 
Public Service Commission, 110 S. 
E. 475, 90 W.Va 1. 

Wis.—Chicago, M., St. P. & P. Ry, 
Co. V. Public Service Commission, 
50 N.W.2d 416, 260 Wis. 212. 

12 C.J. p 1269 note 46. 

6. U.S.—Mississippi Railroad Com¬ 
mission V. Mobile & O. R. Co., 
Miss., 37 S.Ct 602, 244 U.S. 388, 61 
L.Ed. 1216. 

12 C.J. p 1270 note 47. 

7. U.S.—Chesapeake & O. Ry. Co. 

V. Public Service Commission of 
West Virginia, W.Va, 37 S.Ct 234, 
242 U.S. 603, 61 L.Ed. 520, 

8. Ky.—Chesapeake, etc., R. Co. v. 
Commonwealth, 51 S.W. 160, 21 
Ky.L. 228, affirmed 21 S.Ct 101, 
179 U.S. 388, 45 L.Ed. 244. 

Racial segregation with respect to: 
Public parks and schools as de¬ 
nial of due process see infra S 
707. 

Public accommodations and school 
privileges as denial of equal pro¬ 
tection see supra $ 542. 

9. Miss.—Southern R. Co. v. Prim¬ 
rose, 73 So. 2—Southern R, Co. v. 
Norton, 73 So. 1, 112 Miss. 302. 

10. Tenn.—^Morrison v. State, 95 S. 

W. 494, 116 Tenn. 534. 

11. U.S.—New York, N. BL & H. R. 
Co. V. New York, 17 S.Ct 418, 165 
U.S. 628, 41 L.Ed. 853. 

12. Ga.—^Atlanta Terminal Co. v. 
Georgia Public Service Commis¬ 
sion, 137 S.E. 556, 163 Ga. 897. 

13. N.J.—^Delaware, etc., R. Co. v. 
Public Utility Comrs., 84 A. 702, 
83 N.J.Law 212. 

14. S.C.—^Railroad Comrs. v. Atlan¬ 
tic Coast Line R. Co., 50 S.E, 641, 
71 S.C. 130. 

15. Mo.—State ex reL Missouri, K. 
& T. Ry. Co. V. Public Service 
Commission of Missouri, 210 S.W. 
386, 277 Mo. 175. 
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tions,^® and also, the erection and maintenance of 
stations at specified places,17 as in incorporated 
villages,or where different railroads cross,i® the 
establishment of a union station by two or more rail¬ 
roads entering the same municipality,^0 the con¬ 
struction of shelters for the protection of waiting 
passengers,2i the maintenance of agents^s and of 
toilet facilities23 at stations, also the making of 
track connections with intersecting roads^^ or roads 
proximately located,^5 or with other roads whose 
tracks enter the same city or town,26 the inter¬ 
change of freight between steam and electric rail- 
roads,27 the delivery to, and receipt from, other 
railroads of freight -in carload lots without tran¬ 
shipment,28 and the furnishing of service to a state 
owned canal terminal over state owned tracks.29 

Also sustained have been regulations governing 
the supply of cars,8<> the granting of equal facilities 
to all express companies,^! and regulations requiring 
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a terminal railroad company to admit to its facilities 
all railroad companies making application,^^ 01 - re¬ 
quiring the transportation by railroad companies of 
certain commodities in the course of a raining or 
manufacturing business conducted by them in com¬ 
petition with other shippers,®^ or the furnishing of 
adequate communication between railroad offices 
and the local telephone exchange,8^ or requiring the 
construction of roadways across their tracks for 
the convenience of patrons hauling freight.^S 

Other requirements which have been sustained as 
not offensive to the constitutional guaranty include 
regulations as to the issuance of stacks and bonds,*® 
as to rights of stockholders dissenting from plan 
of security modification adopted pursuant to stat¬ 
utory authorization,*®*® as to bookkeeping or ac¬ 
counting practices,®7 as to the compulsory applica¬ 
tion of income, attributable to a privilege enjoyed by 
a railroad company as a result of government ac- 


10. tJ.S.—^Atlantic Coast Line R. Co. 
V. North Carolina Corp. Commn., 
N.C., 27 S.CL 585, 206 XJ.S, 1, 51 
L.E<L 933, 11 Ann.Cas. 398. 

17- Colo,—Corpus Juris cited in 
Chicago, B. & Q. R. Co. v. Public 
Utilities Commission, 190 P. 639, 
68 Colo. 475. 

Pla.—State v. Seaboard Air Line Ry. 
Co., Ill So. 281, 92 Fla. 1139, re¬ 
hearing denied 111 So. 736, 92 Fla. 
1139, certiorari dismissed Seaboard 
Air Line Ry. Co. v. Wells, 48 S, 
Ct. 17, 276 US, 674, 72 L-Bd. 434. 
Minn.—Commercial Club of St 
James v. Chicago, St P., M. & O. 
Ry. Co., 171 N.W. 312, 142 Minn. 
169. 

12 C.J. p 1269 note 38, 

ZTew station 

Corporation commission's order, 
proi^erly made, requiring railroad to 
erect a new station, does not under 
the particular facts take property 
without due process of law. 

Va.—^Norfolk & W. Ry. Co. v. Com¬ 
monwealth, 139 S.B. 281, 148 Va. 
630. 

18. US.—^Minneapolis, etc., R. Co. 
V. Minnesota, 24 S.Ct 396, 193 U. 
S. 53, 48 L.Ed. 614. 

12 C.J. p 1269 note 39. 

19- Mo.—State v. Wabash, etc., R 
Co., 83 Mo. 396. 

aa US.—Atchison, T. & S. F. Ry. 
Co. V. Railroad Commission of 
State of California, Cal., 61 S.Ct 
553, 283 US. 380, 75 L.Ed. 1128. 

12 aj. p 1269 note 41. 

2L Ark.—St Louts-San Francisco 
Ry. Co. V. Albright 4 S.W.2d 910, 
176 Ark. 761. 

22 . Minn.—^Abrahamson v. Canadian 
Northern Ry. Co., 225 N.W. 94, 177 
Minn, 186- 


23. Tex.—Fort Worth A; D. C Ry. 
Co. V. State, Clv.App., 275 S.W. 
Ill, error dismissed 47 S.Ct 589, 
274 US. 718, 71 UEd, 1823. 

12 CJ. p 1269 note 42. 

24. US.—^W’’isconsin, etc., R Co. v. 
Jacobson, Minn.. 21 S.Ct 116, 179 
US. 287, 45 L.Ed- 194. 

25. N.D.—Milhollan v. Great North¬ 
ern Ry. Co., 204 N.W. 994, 53 N.D. 
73. 

S.C.—Shealey v. Seaboard Air Line 
Ry, Co., 12$ S.E. 622, 131 S.C. 144. 
28. S.C,—Shealey v. Seaboard Air 
Line Ry. Co., supra. 

12 C.J. p 1270 note 62. 

27. US.—Chicago, L & L. Ry. Co. 
V. U. S., IndL, 4$ S.Ct 226, 270 
US. 287. 70 L.Ed. 590. 

12 C.J. p 1270 note 52. 

28. US.—Chicago, M. & St P. R 
Co. V. Iowa, 34 S.Ct. 692. 233 U 
S. 334, 344, 58 UEd. 988. 

12 CJ. p 1270 note 60. 

29. N.T.—^People ex rel. New York 
Cent R Co, v. Public Service 
Commission, Second List, 191 N.Y. 
S. 636, 198 App.Div. 43$, afllrmed 
134 N.E. 590. 232 N.Y. $06, and 
certiorari denied Public Service 
Commission of State of New York 
V. New York Cent. R. Co., 43 S. 
Ct 314, 258 US. 621, $6 LEd. 795. 

3a US,—^Assigned Car Cases, Pa., 
47 S.Ct 727, 274 US. 564, 71 L.Ed. 
1204. 

Assigned eax xnle 

A regulation prohibiting the plac¬ 
ing for loading at a mine of more 
t-hftn the mine's ratable share of all 
cars available for use in the district 
does not involve the taking of prop¬ 
erty of private car owner in contra¬ 
vention of due process clause. 

US.—^Assigned Car Cases, supra. 
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Preferences 

Transportation Act 1926 tit 4 i 
402 (15), being Comp.StSuppl.Annot 
1923 i 8563 CIS), authorizing the in¬ 
terstate commerce commission in 
case of emergency to make reason¬ 
able rules as to car service, and an 
order of the interstate commerce 
commission thereunder prescribing 
a preference in the order of purposes 
for which coal should be carried, are 
not invalid under the Fifth Amend¬ 
ment 

US.—Avent v. U S., Ohio, 45 S.CJt 
84, 26$ US. 127, $9 UEd. 262. 

31. Tex.—Trinity, eta, R C!o. ▼. 
Empire Express C2o.. CIv^App., 173 
S.W. 217. 

38. Pla.—State v. Jacksonville Ter¬ 
minal Co., 27 Sou 225, 41 Fla. 377. 

33. US.—^I>elaware, L. A W. R Co. 
V. U S.. K.Y., 34 act 65, 231 Ua 
358. 68 UEd. 269—U a v. Dela¬ 
ware A Hudson Ca, Pa., 29 S.Ct 
537, 213 ua 366, 53 UEd. 836. 

34. Neb.—State v, Missouri Pac. Ry. 
Co., 161 N.W. 270, 160 Neb. 700, 
P.UR1917C 597, URAltlSE 34$. 

35. US.—Norfolk A W, Ry. Co, v. 
Public Service Commission of 
West Virginia. 44 S.Ct 4S9, 265 
ua 76, $S L.Ed. 964. 

38. D.a—Pittsburgh A W. V. Ry. 
Co. V. Interstate Commerce Com¬ 
mission, 293 P. 1001, 54 APP.D.C. 
34, appeal dismissed 45 S.Ct 124, 
26$ U.a $40. 69 UEd. 483. 

12 C.J. p 1269 note 36. 

38.5 D.C.—Sakis v. U S,, D.O, 103 
F.Supp. 292. 

37. U.a —Norfolk A W. Ry. Co. v. 
U. a, Va., 58 S.Ct. 52. 287 US. 134. 
77 UEd. 218. 

Chesapeake A O. Ry. Co. v. U. 
S., D.CVa.. 5 F.Supp. 7, 
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tion, to specified purposes in the furtherance of the 
public interest in railway transportation,37*5 as to 
assessments for a national railroad revolving fund,^^ 
as to the construction of openings through roadbeds 
for surface water,3& or the construction, alteration, 
or maintenance of bridges or other structures to 
carry their tracks over culverts, watercourses, high¬ 
ways or the like,'^^ or to carry highways over their 
tracks,^ 1 also, regulations as to the erection and 
maintenance of suitable fences,^^ farm crossings,'^^ 
or cattle guards^^ at appropriate places, and regula¬ 
tions requiring the destruction of weeds on lands 
occupied by the railroad,^ 5 or compelling a railroad 
company to remove its tracks.46 

Regulations prohibiting discrimination as between 
passengers because of race or coloror in the 
switching of cars from other roads,or the ex- 
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action of payment in advance for freight received 
from connecting lines,^9 or prohibiting the removal 
of the main track of a railroad, although the com¬ 
pany is not financially able to operate it,50 have, 
likewise, been sustained. 

A railroad company accepting its charter subject 
to an existing statute forbidding the removal of its 
general offices and repair shops cannot thereafter 
attack such statute as depriving it of property with¬ 
out due process.5'1 

A railroad company may be held liable for dam¬ 
ages resulting from a nuisance maintained by it, 
and the imposition of such liability is not taking 
its property without due process of law.5i'6 

Particular regulations held invalid. Particular 
regulations which have been declared to be violative 


37.5 U.S.—IT. S. V. Lowden, Ill., 60 
S.Ct 248, 308 U.S. 225, 84 L.Ed. 
208—^Dayton-Goose Creek Ry. Co. 
V. United States, Tex., 44 S.Ct. 169, 
263 U.S. 456, 68 L.Ed. 388, 33 A. 
L.R. 472. 

Approval of prlvileg'e on. condition 
of employee ‘benefits 
The statute, construed as author¬ 
izing Interstate Commerce Commis¬ 
sion to approve consolidation or 
lease of railroad properties on con¬ 
dition that the savings be applied 
in part to compensate the loss to 
employees occasioned by the exercise 
of the privilege, is not unconstitu¬ 
tional on ground that it is a denial 
of due process. 

U.S.—U. S. V. Lowden, Tex,, 60 S. 
Ct. 248, 308 U.S. 225, 84 L.Ed. 208. 

3a furtherance of public interest 
An act of congress requiring all 
railroads having net earnings in ex¬ 
cess of six per cent to hold one half 
of such excess as trustee for the 
United States, and to pay the same 
over to the interstate commerce com¬ 
mission, to constitute a revolving 
fund to be used in the furtherance 
of the EMiblic interest in railway 
transportation, is not unconstitu¬ 
tional, as depriving such railroad of 
its property without compensation 
and denying due process of law. 

U.S.—^Dayton-Goose Creek Ry. Co. v. 
U. S., D.C.Tex., 287 F. 728, affirm¬ 
ed 44 S.Ct. 169, 263 U.S. 456, 68 
L.Ed. 388, 33 A.L.R. 472. 

39. U.S.—Chicago, etc., R. Co. v. 
Tranbarger. Mo., 35 S.Ct, 678, 238 

U. S. 67, 59 L.Bd. 1204. 

40. U.S.—Carolina & N. W. Ry. Co. 

V. Town of Lincolnton, C,C.A,N.C., 
33 F.2d 719. 

12 C.J. p 1279 notes 54, 66, 66. 
BeooiLStructlon of underpass 

(1) Public service commission’s 
order for reconstruction of subway 
at highway and railroad intersection 


by county and railway company ac¬ 
cording to plan agreed on by them 
does not violate due process clauses 
of state and federal constitutions, 
where the question of the reasona¬ 
bleness of its cost is eliminated. 

Mo.—State ex rel. Chicago, R. I. & 
P. Ry. Co. V. Public Service Com¬ 
mission of Missouri, 72 S.W.2d 
101, 336 Mo. 180. 

(2) Order directing widening of 
highway underpass by railroad was 
held, under evidence, not unreason¬ 
able and not to result in depriving 
railroad of property without due 
process. 

NT.J.—Erie R. Co. v. Board of Public 
Utility Com’rs, 153 A. 268, 107 N.J. 
Law 409, affirmed 160 A. 537, 109 
N.J.Law 264. 

Constructing and maintaining bridge 
Imposing on a railroad company 
the expense of constructing and 
maintaining a necessary bridge over 
a gap in its right of way made by 
municipal construction across it of 
a canal or waterway with footpaths 
on each side connecting two lakes 
used for public recreation does not 
violate the due process provision. 
U.S.—Chicago, M. & St. P. R. Co. v. 
Minneapolis, Minn., 34 S.Ct. 400, 
232 U.S. 430, 58 L.Ed. 671. 
Replacement by more substantial 
bridge 

Ordinances requiring railroad to 
replace wooden by concrete bridges 
did not deprive railroad of property 
without due process. 

U.S.—Carolina & N". W. Ry. Co. v. 
Town of Lincolnton, C.C.A-N.C., 33 
P.2d 719. 

41 . Minn.—City of St. Paul v. Great 
Northern Ry. Co., 177 N.W. 492, 146 
Minn. 355. 

S.C.—^Prosser v. Seaboard Air Line 
R. CJo„ 66 S.E.2d 691, 216 S.C. 33, 
certiorari denied 70 S.Ct. 569, 339 
U.S. 911, 94 L.Ed. 1338. 

12 C.J. p 1270 note 66. 
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Share cost of viaduct 

Public service commission's order 
requiring railroad to pay one half 
of cost of construction of viaduct 
across a new highway to cross its 
tracks did not deprive railroad of 
property without due process. 

Mo.—State ex rel. St, Louis-San 
Francisco Ry. Co. v. Public Serv¬ 
ice Commission, 62 S,W.2d 1090. 

42. Ala.—^Ex parte Hines, 87 So. 691, 
206 Ala. 17. 

Neb.—Middaugh v. Chicago & N. W. 

R. Co., 208 N.W. 139, 114 Neb. 438. 
12 C.J. p 1270 note 68. 

43. Neb.—^Lindemann v. St. Joseph 
& G. I. Ry. Co., 202 N.W. 913, 113 
Neb. 284. 

44. Ala.—^Ex parte Hines, 87 So. 
691, 205 Ala. 17. 

Kan.—Union Pac, R. Ce. v. Court of 
Industrial Relations, 224 P. 51, 115 
Kan. 645. 

12 C.J. p 1270 note 64. 

45. Ill.—People V. Chicago, M. & St. 
P. Ry. Co., 149 N.B. 778, 319 Ill. 
241. 

12 C.J. p 1271 notes 71, 82. 

46. Vt.—^Bacon v. Boston, eta, R. 
Co., 76 A- 128, 83 Vt 421. 

47. La.—^Decuir v. Benson, 27 La, 
Ann. 1, 

48. U.S.—^Louisville, eta, R Co. v. 
U. S., Tenn., 35 S.Ct 696, 238 U.S. 
1, 59 L.Ed. 1177. 

12 C.J. p 1271 note 77. 

49. U.S.—Wadley Southern R. Co. v. 
Georgia, 35 S.Ct 214, 235 U.S. 651, 
69 L.Ed. 405. 

50. Tex.—State v. Enid, O. & W. R- 
Co., 191 S.W. 660, 108 Tex. 239, 

51. Tex.—Nueces Valley Townsites 
Co. V. San Antonio, U. & G. R Co„ 
67 S.W.2d 216, 123 Teon 167. 

51.5 La.—^Devoke v. Tazoo & M. V. 
R Co., 30 So.2d 816, 211 La. 729. 
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of the due process guaranty include those requiring 
the furnishing to the public of conveniences not 
connected with transportation ;52 compelling a rail¬ 
road company to convey an interest in its nonpublic 
service property ;52.6 compelling a railroad company 
to apply its property to the construction and opera¬ 
tion of a line of railroad which it does not desire to 
construct and operate requiring the carriage of 
state officers without compensation; 5^ giving the 
occupant of a lower berth in a sleeping car control 
of an unoccupied berth above him;55 allowing time 
for the unloading of cars based on the capacity of 
the cars without regard to the weight of the car¬ 
go and imposing unreasonable safety require- 
ments.*7 To require the raising of a roadbed, at 
great expense, as a flood control and protection 
measure is to take property without due process 
where the elevation is not calculated to effect the 
desired result.^S Other requirements held to be un¬ 
constitutional include regulations requiring a rail¬ 
road company to accept cars offered by competing 
roads at arbitrary points near its terminal for the 
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purpose of using its terminal,or to deliver cars 
to connecting carriers without adequate protection 
for their return or compensation for their usc,®^ 
or to deliver its own cars beyond its own linc,®^ 
or requiring a railroad company to furnish a part 
of its main line for a connecting link between two 
other railroads with no provision for compensa- 
tion.®2 Arbitrary and unreasonable requirements 
as to the construction or maintenance of private 
crossings, overpasses or underpasses,®^ or cattle 
guards, or as to the number of men to compose 
a train crew,®^*^ are likewise void. An casement in 
a railroad's right of way is considered as being with¬ 
in the constitutional inhibition against taking prop¬ 
erty for public use without compensation. Thus, the 
use of the right of way as a public road crossing 
without notice, hearing, and compensation is uncon¬ 
stitutional.®® Likewise, an ordinance requiring a 
railroad company to bear the expense of construct¬ 
ing a crossing for a street railway to be laid out 
across its tracks is void.®^ Even the right of a 
state to require railroad companies to construct 


52. xr.S.—Delaware, D. TV. R. Co. 
V. Town of Morristown, N.J., 48 S. 
Ct 276, 276 U.S. 182, 72 XuE<L 623, 
56 A.L.R. 756. 

12 C.J. p 1271 note 88. 

Cattle scales to 'benellt trading' 

A state cannot compel a railroad 
company to install cattle scales at a 
station as a means for building up 
the business of trading in cattle at 
that point, however much the pub¬ 
lic might be benefited thereby. 

U.S.—Great Northern Ry. Co. v. Ca¬ 
hill, S.D., 40 S.Ct. 457. 253 U.S. 71, 
, 64 Ii.Ed. 787, 10 A.L.R. 1335. 
Sites for elevators 
Statute authorizing railroad com¬ 
mission to direct railroad to furnish 
sites on right of way for private 
elevators was void, as authorizing 
taking of railroad’s property for pri¬ 
vate use without due process, 

Wis,—Chicago & K. W. Ry. Co. v. 
Railroad Commission of Wisconsin, 
221 N.W. 399, 197 Wis. 59. 
Transaction of business by strangers 
The enforcement of an ordinance, 
the effect of which is to compel a 
railroad to permit persons having no 
business relations with it to enter 
its trains, stations, or grounds to 
solicit patronage for themselves or 
otherwise to use the carrier’s prop¬ 
erty to conduct their own business 
is unconstitutional. 

U.S.—^Delaware, Li. & W. R. Co. v. 
Town of Morristown, NT.J., 48 S.Ct. 
27$, 276 U.S. 182, 72 D.Ed. 523, 56 
A.L.R. 756. 

S2.5 Iowa.—Ferguson v. Illinois 
Central R, Co., 210 N.W. 604. 202 
Iowa 508, 54 A-UR. 1. 

Mich,—Bohn Lximber Products Co. v. 


Michigan Public Service Commis¬ 
sion, 26 N.W.2d 875, 317 Mich. 174. 

53. Cal.—^Atchison, etc., R. Co. v. 
State R. Commn., 160 P. 828, 173 
Cal. 577. 

54. N. J.—Napier v. Delaware, la. & 
W. R. Co., 102 A. 444, 91 N.J.Lrtiw 
282. 

55. U.S.—Chicago, etc., R. Co. v. 
Wisconsin. 35 S.Ct, 869, 238 US. 
491, 59 L.Ed. 1423, I..R.A.1916A 
1133. 

50. Mo.—R R. Darlington Lumber 
Co. V. Missouri Pac, R- Co., 116 S. 
W. 530. 216 Mo. 658. 

57. U.S.—‘Atchison, T. & S. P. Ry. 
Co. V. La Prade, D.C.Aria, 2 P. 
Supp. 855. 

58. U.S.—^Hines v. Clarendon Levee 
Dist, D.C.Ark., 264 F. 127. 

59. U.S.—Ijouisville, etc., R. Co. v. 
Central Stock Yards Co., Ky., 29 S. 
Ct 246. 212 U.S. 133, 53 L-Ed. 441. 

60. U.S.—Louisville, etc., R, Co. v. 
Central Stock Yards Co,, supra. 

63U Tex-—Gulf, etc., R. Co. v. State. 
120 S.W, 1028. 56 Tex.CivA.pp. 363. 

62. Okl,—Sand Springs Ry. Co. v. 
Oklahoma Union Ry. Co,. 227 P. 
430. 

63. Unreasonable reiiniremeiits 

(1) Requiring a railroad to con¬ 
struct crossings at every one and 
one-half miles along its line on the 
demand of adjoining property own¬ 
ers is a violation of the due process 
guaranty. 

Tex—^Bennett v. Gulf, eta. R, Co., 
Clv.App.. 146 S.W. S53. 

(2) Requiring a railroad to con¬ 
struct private crossings over its 
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tracks from residences to the street 
along the edge of which the tracks 
are laid is not a reasonable require¬ 
ment. 

Mich.—People v. Detroit, etc., R- Co., 
44 N.W. 934, 79 Mich. 471, 7 LR.A. 
717. 

64. Pavement of luadearpass 

Requiring a railroad to keep in re¬ 
pair the pavement of an underpass 
constructed by it and left in good 
condition is invalid. 

III.—People V. Illinois Cent E. C©., 
85 N.R 606, 236 Ill. 374, 18 URA., 
N.S., 916. 

Boubt lias been Mcpxessed as to 

the constitutionality under the due 
process clause of a statute requir¬ 
ing a railroad company to increase 
the capacity of a bridge over the 
rallroai although it was not neces¬ 
sary to decide the issue because the 
statute was found invalid on another 
ground. 

Del.—Smith v. Baltimore & O. R. 
Co., 85 A.2d 73, 7 Terry 441. 

65. S.D.—Dwyer v. Chicago & N. W. 
Ry. Co., 171 N.W. 760, 41 S.D. 535. 

65.5 Pa.—Pennsylvania R. Co. v. 
Driscoll, 9 A2d 621, 336 Pa. 310. 

Pennsylvania R, Co. v. Driscoll, 
47 Dauph.Ca 108. 

66. U.S.—Chicago, B. A Q. R. Co. v. 
City of Chicago, Ill., 17 S.Ct. 681, 
166 U.S. 236, 41 UEd. 979. 

Tex—^Kansas, O. 6b G. Ity. Co. of 
Texas V. Grayson County, Civ, 
i App„ 5 aW.2d 542. 

67. La.—Vicksburg, S. & P. Ry. Co. 
V. City of Monroe, 115 So. 13$, 
164 La. 1033. 
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and maintain proper highway crossings cannot be 
extended to include in the term "crossings” portions 
of the highway more than a reasonable distance 
from either side of the tracks.®^ Where a city has 
validly agreed to assume the expense of opening new 
streets across a railroad, an order requiring the car¬ 
rier to construct an underpass for such a street and 
bear a part of its expense is invalid.®^ 

Sidetracks and private connections. Since one 
of the fundamental obligations of a railroad com¬ 
mon carrier is that of providing reasonably ade¬ 
quate facilities for serving the public, a state has 
the right to order the construction or extension'^® 
restoration*^'^ or maintenance'll*5 of a sidetrack, 
which is not merely a private siding but is one im¬ 
pressed with a public character, and in doing so the 
state may apportion a part of its cost to the railroad 
company without taking its property without due 
process of law. On the other hand, statutes requir- 
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ing railroad companies to construct sidetracks or 
private connections to elevators, factories, etc., are 
void, where no provision has been made for a 
hearing or for compensation.'^ 2 Regulations requir¬ 
ing railroad companies to construct*^ 3 qj. serve*^^ 
sidetracks for the use of private shippers have been 
sustained as reasonable, under the circumstances of 
particular cases, particularly where provision was 
made for a hearing and compensation,'^^ or where 
the track was to be constructed at the expense of 
the shipper.'^^ 

Elimination of grade crossings. To require the 
abolition of an established crossing at grade and the 
outlay of money necessary to construct an overpass 
is a "taking of property” in the constitutional sense, 
and, while by appropriate legislation a state may im¬ 
pose on railroad companies the duty of eliminating 
grade crossings, it is necessary that the statute meet 
the requirements of due process of law,*^*^ and if the 


68. U,S.—Road Improvement I>ist. 
No. 7 of Crittenden County, Ark., 
V, St. Louis-San Francisco B. Co., 
C.C.A.Ark., 28 F.2d 825. 

Paving all in ri^ht of way 

Statute reoLUiring railroads to con¬ 
struct all of highways lying within 
their right of way under a definition 
of ‘^crossings’* which includes all 
that part of the highway lying with¬ 
in the right of way, in addition to 
payment of assessments as taxpay¬ 
ers, is violative of due process 
clause. 

XT.S. —^Road Improvement Dist. No. 
7 of Crittenden County, Ark., v. St. 
Liouis-San Francisco R. Co., supra 

69. tr.S.— Missouri, K. 4& T. By. Co. 
V. State of Oklahoma Okl., 46 S.Ct 
517, 271 U.S. 303, 70 L.Ed. 957. 

76. U.S.~4:;hicago & N. W. Ry. Co. 
V. Ochs, Minn., 39 S.Ct, 343, 249 

U. S. 416, 63 L,.Ed. 679. 

Kan.—Chicago, R I. & P. Ry. Co, 

V. Public Utilities Commission, 208 
P. 576, 111 Kan. 805. 

VT-Va—Baltimore & O. R. Co. v. 
Public Service Commission, 110 S. 
E. 475, 90 W.Va 1. 

Firivate contrihntion not determina. 
tive 

Where the public service commis¬ 
sion requires a railroad company to 
contribute part of cost of construct¬ 
ing a sidetrack or switch for the use 
of the public generally, the fact that 
the remainder of the cost is to be 
borne by a private corporation does 
nbt make the sidetrack a private 
one. 

W.Va—^Baltimore & O. R. Co. v. Pub¬ 
lic Serv. Commission, supra 

71. U.S.—Lake Erie & W. R. Co. v. 
State Public Utilities Commission 
o^ Illinois ex rel. Cameron, Ill., 
39 S.Ct. 345, 249 U.S. 422, 63 L. 
Ed. 684. 


71.5 U.S.—^Alton R. Co. v. Illinois 
Commerce Commission, 59 S.Ct. 
340, 305 U.S. 648, 83 L.Bd. 344. 
Where railroad used switch track 
built by private funds and for most 
part on private property, but cross¬ 
ing public thoroughfares for its own 
benefit to serve industries located on 
the switch track and could use it 
and its extensions to serve other 
shippers and public at large, en¬ 
forcement of order of state commis¬ 
sion requiring railroad to maintain 
switch track would not take rail¬ 
road’s property without due process. 
U.S.—^Alton R. Co. v. Illinois Com¬ 
merce Commission, supra. 

72. U.S.—Missouri Pac. R. Co. v. 
Nebraska, 30 S.Ct. 461, 217 U.S. 
196, 54 L.Ed. 727, 18 Ann.Cas. 989. 

12 C.J. p 1272 note 98. 

73. Ark.—St. Louis, etc., R. Co. v. 
State, 136 S.W. 938, 99 Ark. 1. 

12 C.J. p 1272 note 1. 

74. Wis.^—New Dells Lumber Co. v. 
Chicago, St. P, M. & O. Ry. Co., 
277 N.W. 673. 

Bequirement to connect 

Statutes or orders requiring rail¬ 
roads to connect with private tracks 
constructed by shippers are not un¬ 
constitutional. 

Okl.—Chicago, etc., Rl Co. v. State, 
157 P. 1039. 

Over intervening privately owned 
trackage 

An order of the Interstate Com¬ 
merce Commission requiring rail 
carriers to abstain from refusing to 
deliver interstate shipments of live¬ 
stock to sidetrack of packing plant 
did not deprive stockyards company 
of its property without due process 
of law because such deliveries could 
be made only over segment of spur 
track owned by the company, since 
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ownership of segment by company 
did not vest it with power to compel 
rail carriers to operate in a way 
which would violate Interstate Com¬ 
merce Act. 

U.S.—^U. S. V. Baltimore & O. R Co., 
Ohio. 68 S.Ct 494, 333 U.S. 169, 92 
L.Bd. 618. 

75. Wash.—State v. Public Service 
Commn., 137 P. 1057, 77 Wash. 529, 
Ann.Cas.l915D 202. 

12 C.J. p 1272 note 2. 

76. Wash.—State v. Public Service 
Commn., supra. 

77. U.S.—Southern Ry. Co. v. Com¬ 
monwealth of Virginia ex reL 
Shirley, Va., 54 S.Ct 148, 290 U.S. 
190, 78 L.Ed. 260—Lehigh Valley 
Co. V. Board of Com’rs, N.J., 49 S. 
Ct 69, 278 U.S. 24, 73 L.Ed. 161, 
62 A.L.R 805—Erie R Co. v. Pub¬ 
lic Utilities Com’rs, N.J., 41 S.Ct 
169, 254 U.S. 394, 65 L.Ed. 322— 
Great Northern Ry. Co. v. Clara 
City, Minn., 38 S.Ct 346, 246 U.S. 
434, 62 L.Ed. 817. 

N.T.—In re Bay St Crossing of 
Staten Island Rapid Transit Ry. 
Co., 221 N.Y.S. 129, 220 App.Div. 
80, aflarmed In re Staten Island 
Rapid Transit R Co., 157 N.E. 
892, 245 N.T. 643, error dismissed 
Staten Island Rapid Transit Co. 
V. Transit Commission of State of 
New York, 48 S.Ct 338, 27$ U.S. 
60S. 632, 72 L.Ed. 726. 

S.C.—^Prosser v. Seaboard Air Line 
R Co., 56 S.E.2d 691, 216 S.C. 38, 
certiorari denied 70 S.Ct 569, 33$ 
U.S. 911, 94 L.Ed. 1338. 

12 C.J. p 1270 note 67, 

Anything appropriate and suitable 
in public service commission’s Judg¬ 
ment to accomplish purpose of stat¬ 
ute that cost of changes unnecessary 
for railroad grade crossing elimina¬ 
tion be shared only by municipality 
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grade crossing abolition requirement is arbitrary, 
capricious, unreasonable, or unnecessary it will not 
be sustained.78 It has been held that a statutory 
regulation of the hours of work and the wages of 
laborers employed by railroad companies in eliminat¬ 
ing grade crossings, for the cost of which the state 
is proportionately liable, is not unconstitutionaU® 

Milsage hooks. Railroad companies may be com¬ 
pelled to accept on trains, without previous exchange 
for tickets, coupons from mileage books voluntarily 
issued by them;S0 but they may not be required to 
issue or to honor interchangeable mileage books.*^ 

Rffsct of bills of Ictdifig as evidence. The power 
of the legislature to make a bill of lading issued 
by a railroad company conclusive evidence in the 
hands of a bona fide holder of the receipt of the 
goods and of the weights stated thereon has been 
sustained but a statute making such bills of lad- 
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ing conclusive evidence in the hands of all hold¬ 
ers has, by a divided court, been declared unrea¬ 
sonable and void.®2 

(2) Discontinuance of Service 

While ft would violate the due process eiatiee to 
compel a common carrier to continue the operation of its 
business at a lots, In the absence of its consent or con¬ 
tract to do so, refusal to permit a partial abandonment of 
service, even though the part sought to be abandoned 
Is not profitable, is not necessarily so unreasonable as to 
fall under the condemnation of the due process clause. 

It would violate the due process guaranty to com¬ 
pel a common carrier to continue the operation of 
its business at a loss in the absence of its consent 
or contract to do so.*^ It does not follow, however, 
that it is not within the constitutional power of a 
sute to refuse to permit a partial abandonment of 
its charter obligations or franchise, even though 
the part sought to be abandoned is not profitable 


or company benefited thereby is 
within limitations of due process 
clause of constitution. 

N.Y.—^In re Elimination of Highway- 
Eailroad Crossing at Grade in Vil¬ 
lage of Burdett, Schuyler County, 
190 N.E. 344, 264 N.T. 195. 

7a U.S.—Chicago, M. & St. P. Ry. 
Co. V. City of Minneapolis, D.C. 
Minn., 238 F. 384. 

Private crossixLg 

The application by a state railway 
commission of a grade crossing stat¬ 
ute to require a railroad single track 
branch line to establish underground 
cattle pass merely for convenience 
and benefit of owner of property con¬ 
stituted taking of property without 
due process where the commission 
did not find the crossing to be dan¬ 
gerous. 

U.S.—Chicago, St P., M. & O. Ry. 
Co. V. Holmberg, Neb.. 61 S.Ct 66, 
282 U.S. 262, 75 L.Ed. 270. 

79. N.T.—^Ltong Island R- Co. v. De¬ 
partment of Labor of State of 
New York, 177 N.E, 17, 256 N.Y. 
498. 

80. Ga—State R. Commn. v. Louis¬ 
ville, etc,, R. Co., 80 S,K 327, 140 
Ga 817, L.R.A-1915E 902, Ann.Caa 
1915A 1018. 

81. Mass.—^Attorney General v, Bos¬ 

ton, eta, R. Co., 35 N.E. 252, 160 
Masa 63, 22 L.R.A. 112. 

82. Misa—Yasoo, eta, R. Co. v. 
Bent 47 So. 805, 94 Miss. 681. 22 
L.R,A.,N.S., 821. 

83. Kan.—^Missouri, eta, R. Co. v. 
Simonson, 68 P. 663, 64 Kan. 802, 
91 Am.S.R. 248, 57 L.R.A. 765. 

84. tr.S.—Ft Smith Light & Trac¬ 
tion Co. V. Bourland. Ark., 45 S. 
Ct 249, 267 U.S. 330, 69 L.Bd. 631. 
rehearing denied ahd opinion 
amended 46 S.Ct 511, 268 U.S. 676, 


69 L.Ed. 631—Brooks-Scanlon Co. 
V. Railroad Commission of Louisi¬ 
ana 40 S.Ct 183, 251 XJ.S. 396, 64 
L.Ed. 323. 

Crawford v, Duluth St Ry. Co., 
C.C.A.Wis.. 60 F.2d 212—Brown- 
wood North & South Ry. Co. v. 
Railroad Commission of Texas, D. 

C. Tex., 16 P.2d 297. 

St Louis Union Trust Co. v. 
Missouri & N. A. R- Co., D.C.Ark., 
270 F. 796. 

Mich.—Chicago & N. W. Ry. Co. v. 
Michigan Public Service Commis¬ 
sion, 45 N.W.2d 520. 329 Mich. 432. 
N.J.—Pennsylvania-Reading Sea¬ 

shore Lines v. Board of Public 
Utility Commissioners, 74 A.2d 265, 
5 N.J. 114, certiorari denied Broth¬ 
erhood of R. R. Trainmen v. Penn¬ 
sylvania-Reading Seashore Lines. 
71 S.Ct 122, 340 U.S. 876, 95 L. 
Ed. 637. 

Whecre entirs serrloea axe oonoarau 

edr such as intrastate passenger 
service, no category of service may 
constitutionally be required to be 
maintained at a loss. 

N.J.—Central R. Co. of N. J. v. De¬ 
partment of Public Utilities, 90 A. 
2d 1, 10 N.J. 255, appeal dismissed 
73 S.Ct 794, 345 U.S. 931, 97 L.Ed. 
1861. 

85. U.S.—Broad River Power Co. v. 
State of South Carolina ex rel. 
Daniel, S,a, 50 S.Ct 401, 281 U. 
a 537, 74 L.Ed. 1025, affirmed 51 
S.Ct 94, 282 U.S. 187, 76 L.Ed. 
287. 

Southern Ry. Co. v. South Caro¬ 
lina Public Service Commission, 

D. C.S.C.. 31 P.Supp. 707. 

Mont.—Chicago, M., St P. & P. R. 
Co. v. Board of R. R. Corners, 255 
P.2d 346, 126 Mont 558, certiorari 
denied 74 S.Ct 40. 346 U.S. 823, 98 
LEd. 349. 


Vt—Town of West Rutland v. Rut¬ 
land Ry., Light & Power Co, 129 
A. 305, 98 Vt 508. 

Specific opearat&im 
WTiere an order requiring contin¬ 
uation of service Involves a specific 
operation, such as the running of a 
certain transportation unit or the 
carriage of passengers over a par¬ 
ticular portion of the railroad’s lines, 
the consideration of public need for 
the service may be paramount to the 
operating loss and save the order 
from invalidation under the due 
process clause, 

N.J.—Central R. Cow of N. J, v. De¬ 
partment of Public Utilities, 90 A. 
2il 1, 10 N.J. 255, appeal dismissed 
73 S.Ct. 794, 345 U.S. 931, 97 L. 
Ed. 1361. 

SwltohiBg Mrvloes 

An order prohibiting railroad from 
discontinuing switching service was 
not confiscatory, in violation of due 
process, even If cost of switching 
was In excess of price received 
therefor, in absence of showing that 
added facilities furnished by the 
switching did not benefit railroad by 
increasing Its business. 

U.S.—Western & A. R. R. ▼. Georgia 
Public Service Commission, Ga., 45 
sot 409. 267 U.S. 493. 69 
753. 

Bridges tasufBlcieiit to show Tlda- 
tioa 

In proceeding wherein board de¬ 
nied application of railroad to dis¬ 
continue certain local commuter 
trains, and railroad alleged that 
trains were being operated at a Ifwss, 
evidence was Insufficient to estab¬ 
lish that property of railroad was 
being taken without due process. 
N.J.—^Pennsylvania R. Co. v. Board 
of Public Utility Commissioners, 
93 A.2d 339, 11 N.J. 43. 
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the constitution does not confer on a common car¬ 
rier the right to enjoy a franchise and to escape 
from the burdens incident to its use.^® Even though 
there is no charter obligation, refusal to permit a 
partial abandonment of service is not necessarily 
so unreasonable as to fall under the condemnation 
of the due process clause.s®*5 Nevertheless, the 
regulatory power of a state to forbid the abandon¬ 
ment of any part of its system or service by a com¬ 
mon carrier is subject to the limitation that it must 
not be exercised arbitrarily,and that an order 
requiring continued operation must not be unreason- 
able.*^ A violation of due process occurs on re- 
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fusal to permit discontinuance of service, operated 
at a loss, which is beyond the railroad company’s 
absolute duty and serves merely public conven¬ 
ience,S'7.5 or which is not required by either public 
convenience or necessity. 

(3) Notice and Hearing 

Ordinarily, notice and an opportunity to be heard 
are necessary to meet the requirements of <lue process. 

It would seem that due process of law in respect 
of regulations imposed on common carriers requires 
notice of the special burden or duty which the reg¬ 
ulating body seeks to impose and an opportunity to 


Evidence snfitcient to show no nn- 
due hurden 

Where, in proceeding on railroad’s 
application for peiTnission to discon¬ 
tinue two of its main line trains, evi¬ 
dence was sufficient to establish that 
operation of such trains did not place 
an undue financial burden on rail¬ 
road, refusal to authorize discontin¬ 
uance did not, as matter of law, de¬ 
prive railroad of its iTroperty with¬ 
out due process of law. 

Kan.—Chicago, R. I. & P. R. Go. v. 
State Corp. Commission, 282 P.2d 
405, 177 Kan. 697. 

86. Vt.—^Town of West Rutland v. 
Rutland Ry., Light & Power Co., 
129 A. 303, 98 Vt. 508. 

86.5 U.S.—Southern Ry. Co. v. South 
Carolina Public Service Commis¬ 
sion, D.C.S.C., 31 F.Supp. 707. 

Customary service; public conveni- 
euce 

An order denying railroad company 
the right to discontinue all passen¬ 
ger service on part of its line was 
not arbitrary and unreasonable, even 
if railroad had no charter obligation 
with respect to maintaining passen¬ 
ger service over its entire line, where 
people along line had been served 
for more thajci 100 years, and dis¬ 
continuance of passenger trains 
would leave people on a large part! 
of line without benefit of passenger | 
service and express and mail service, i 
U.S.—Southern Ry. Co. v. South Car- j 
olina Public Service Commission, 
supra. 

86.10 Summary dismissal of rail¬ 
road’s application for discontinuance 
of passenger trains operating at a 
substantial loss which had been dis¬ 
continued pursuant to wartime reg¬ 
ulations and were ordered restored 
by state administrative body was 
unreasonable and arbitrary and de¬ 
nial of due process of law where 
railroad had no further administra¬ 
tive remedy under the state laws and 
severe penalties were provided by 
state stat\ite. 

U.S.—Chicago, B. & Q. R. Co. v. Illi¬ 


nois Commerce Commission, D.C. 
Ill., 82 F.Supp. 368. 

87. U.S.—Crawford v. Duluth St. 

Ry. Co., C.C.AWis., 60 F.2d 212. 
U.S.—Louisville & N. R. Co. v. Ala- 
i bama Public Service Commission, 
D.C.Ala., 93 F.Supp. 544, reversed 
on other grounds Alabama Public 
Service Commission v. Louisville 
& N. R. Co., 71 S.Ct. 1014, 341 U.S. 
943, 95 L.Ed. 1369—Southern Ry. 
Co. V. Alabama Public Service 
Commission, D.C.Ala., 91 F.Supp. 
980, reversed on other grounds Ala¬ 
bama Public Service Commission v. 
Southern Ry. Co., 71 S.Ct. 762, 341 
U.S. 341, 95 L.Ed. 1002—Southern 
Ry. Co. V. Alabama Public Serv¬ 
ice Commission, D.C.Ala., 88 F. 
Supp. 441, reversed on other 
grounds Alabama Public Service 
Commission Southern Ry. Co., 
71 S.Ct. 775, 341 U.S. 363, 95 L.Ed. 
1016. 

S.a—Blease v. Charleston & W. C. 
Ry. Co., 144 S.E. 233, 146 S.C. 496. 

Branch street railway line 

City council’s withholding consent 
to street railway company's aban¬ 
donment of branch lines operating at 
loss was unreasonable, and statute 
forbidding abandonment thereof 
without city’s consent was unen¬ 
forceable as depriving company of 
constitutional rights. 

U.S.—Crawford v. Duluth St Ry. Co., 
C.C.A.Wis., 60 F.2d 212. 

Biscontinnance of several trains 
Orders of Mississippi railroad 
commission requiring interstate rail¬ 
way carrier to restore to service six 
passenger trains was unenforceable 
as against a railroad faced with the 
necessity of economizing to avoid in¬ 
solvency without taking property of 
railroad without due process of law 
contrary to U.S.Const. Amend. 14, 
where business was depressed inci¬ 
dent to the war. 

U.S.—^Mississippi Railroad Commis¬ 
sion V. Mobile & O. R. Co., Miss., 
37 S.Ct 602, 244 U.S. 388, 61 L.Ed. 
1216. 


Profitability of another branch im- 
znaterial 

The state cannot justify the con¬ 
fiscation of property devoted to in¬ 
trastate passenger service, merely 
because another branch of the com¬ 
pany’s business is reasonably profit¬ 
able. 

S.C.—^Blease v. Charleston & W. C. 
Ry. Co., 144 S.E. 233, 146 S.C. 496. 

87.5 Okl.—St. Louis-San Francisco 
Ry. Co. V. State, 283 P.2d 519— 
St. Louis-San Francisco R. Co. v. 
State, 230 P.2d 709, 204 Okl. 432 
—Missouri-Kansas-Texas R. Co. v. 
State, 119 P.2d 835, 189 Okl. 685. 

87.10 U.S.—Chicago, B. & Q. R. Co. 
V. Illinois Commerce Commission, 
D.C.I11., 82 F.Supp. 368. 

Mich.—Chicago & N. W. "Ry. Co. v. 
Michigan Public Service Commis¬ 
sion, 45 N.W.2d 620, 329 Mich. 432. 
N. J.—^Pennsylvania-R e a d i n g Sea¬ 
shore Lines v. Board of Public 
Utility Com’rs, 74 A2d 265, 5 N.J. 
114, certiorari denied Brotherhood 
of R. R, Trainmen v. Pennsylvania- 
Reading Seashore Lines, 71 S.Ct. 
122, 340 U.S. 876, 96 L.Ed. 637. 

Public convenieuce and necessity 
are criteria against which any dis¬ 
continuance is to be measured, re¬ 
gardless of whether there is partial 
or total discontinuance of a partic¬ 
ular service and if service sought to 
be withdrawn is not required by pub¬ 
lic convenience and necessity, rail¬ 
road cannot he constitutionally re¬ 
quired to render same, regardless of 
whether discontinuance be i)artial or 
entire and to so require would consti¬ 
tute an arbitrary and an unreason¬ 
able taking of property for private 
purposes and without oompensation 
in violation of due process clause of 
state and federal constitutions. 

N.J,—^Pennsylvania-R e a d i n g Sea¬ 
shore Lines v. Board of Public 
Utility Com’rs, 74 A.2d 266, 5 N. 
J. 114, certiorari denied Brother¬ 
hood of R. R. Trainmen v. Pennsyl- 
vania-Reading Seashore Lines, 71 
S.Ct. 122, 340 U.S. 876, 95 LJEkL 
637. 
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be heard on the rightfulness of the exactions.^^ 
However, it also appears that there is no necessity 
that the statute under which the regulatory body 
acts shall expressly provide for notice,nor is 
notice required for a hearing before the adoption of 
regulations affecting at least where existing 
statutes afford a right to resort to the courts by 
an action to suspend or set aside a reg^lation.^1 
Due process, it has been held, does not require that 
an administrative bod>’^s finding of a purely me¬ 
chanical or clerical nature be based on a hearing, 
unless it affirmatively appears that there is some 
substantial or tangible charge that an irregularity 
exists.®^-5 In any case, due process is afforded a 
carrier if there is an opportunity for it to be heard 
at any time before judgment or the order of a 
regulatory body is entered.^^ 

Review. The deprivation of the right of judicial 
review of decisions of bodies authorized to regulate 
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common carriers may of itself constitute an in¬ 
fringement of the due process guaranty.*^ Due 
process is satisfied, however, when a judicial review 
of an administrative order is provided in a court 
with jurisdiction to determine independently on the 
law and the facts.®^ In this connection, review by 
certiorari, although discretionary, meets the require¬ 
ments.^^ Where a hearing is authorized before a 
commission, the admission of additional evidence 
may be forbidden on a judicial review of the order 
of the commission.®® 

(4) Private Carriers 

Although privates carriers cannot be forced to become 
common carriers, they may be subjected to similar regu¬ 
lations if appropriate. 

A private carrier cannot by mere legislative com¬ 
mand be converted, against its will, into a common 
carrier consistent with the due process guaranty.®^ 


88. U.S.—Southern Ry. Co. v. Ala¬ 
bama Public Service Commission, 
D.C.Ala., 88 P.Supp. 441, reversed 
on other grounds Alabama Public 
Service Commission v. Southern 
Ry. Co., 71 S.Ct. 775, 341 U.S. 363, 
95 L.Ed, 1016. 

Ind.—Town of Walkerton v. New 
Tork, C. & St L. R. Co., 18 N.R 
2d 799, 215 ^nd. 206, certiorari de¬ 
nied 60 S.Ct 75, 308 TJ.S. 556, 84 
L.Ed, 467. 

Mont.—Chicago, M. & St P. Ry. Co. 
V. Board of Railroad Comers, 247 
P. 162, 76 Mont 305. 

S.C.—Shealey v. Seaboard Air Line 
Ry. Co., 126 S.E. 622, 131 S.C. 144. 
Tex.—Highway Transp. Co. v. South¬ 
western Greyhound Lines, Civ. 
App., 124 S.W.2d 433, error refused, 
Wash.—Corpufl Juris SeeoiLdxim 

quoted in State v. eater’s Motor 
Freight System, 179 P.2d 496, 500, 
27 Wash,2d 661. 

Necessity for notice and hearing gen¬ 
erally see supra §§ 619, 622. 
azantlng couEtiiLiiances for fcivoloiis 
reasons 

State commission’s custom of sub¬ 
stituting a sham for a fair hearing, 
by granting repeated continuances 
for frivolous reasons, operates as a 
denial of due process. 

U.S.—Chicago, B. & Q. R. Co. v. Illi¬ 
nois Commerce Commission, D.C, 
Ill., 82 F.Supp. 368. 

Temporary order regu latin g speed 
Due process requires that railroad 
aftected by temporary order regulat¬ 
ing speed over certain trackage, en¬ 
tered without hearing, be thereafter 
promptly given reasonable opportu¬ 
nity to be heard as to reasonableness 
of such regulatory order. 

Ohio.—^New York Cent. R. Co. v. 
Public Utilities Commission of 
Ohio, 105 NJB3.2d 410, 157 Ohio St 
257. 


Constructiem. of spur 

Order of board of railroad com¬ 
missioners to carrier to construct 
spur track without notice of hearing 
would be, in effect, taking of prop¬ 
erty without due process of law. 
Mont—Chicago, M. & St P. Ry. Co. 
V. Board of Railroad Com’rs. 247 P. 
162. 76 Mont 305. 

Failure to prosecute an appeal 
will not preclude railroad from at¬ 
tacking regulations as arbitrary and 
unreasonable, where made without 
affording railroad company an oppor¬ 
tunity to be heard. 

Ind.—Town of Walkerton v. New 
York, a & St L. R- Co., 18 N.E. 
2d 799, 215 Ind. 206, certiorari de¬ 
nied 60 S.Ct 75, 308 U.a 656, 84 
L.Bd. 467. 

89. S,C.—Shealey v. Seaboard Air 
Line Hy. Co., 126 S.'R. 622, 131 S. 
a 144. 

Wash.—Corpus Juris Secundum 
quoted in State v. eater’s Motor 
Freight System, 179 P.2d 496, 500, 
27 Wash.2d 661. 

9a S.a—Railroad Comrs. v. Colum¬ 
bia, eta, R. Co.. 64 S.B. 240, 82 a 
a 418. 

Wash.—Corxms Juris Sec u n dum 
quoted in State v. eater’s Motor 
Freight System, 179 P.2d 496, 500, 
27 Wash.2d 661, 

12 C.J. p 1269 note 28. 

91. U.S.—^Vfuidalia R. Co, v. Indiana 
Public Service Commn., Ind., 37 S. 
Ct 93, 242 U.a 255, 61 L.Bd. 276. 
Wash.'—Corpus Juris Secundum 
quoted in State v. eater’s Motor 
Freight System, 179 P.2d 496, 500, 
27 Wash,2d 661. 

91.5 D.C.~Sakis v. U. a, D.C., 103 
F.Supp, 292. 

jLssent to plan of security modifica¬ 
tion 

Due process does not require that 
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Interstate Commerce Commission’s 
finding that there Is required assent 
of each class of securities affected 
by railroad’s plan of security modifi¬ 
cation, be based on a hearing, unless 
there Is some substantia! or tangi¬ 
ble charge that irregularity existed. 
D.C—^Sakis v. U. a. supra. 

98. S.C.—Shealey v. Seaboard Air 
Line Ry. Co., 126 S.E. 632, 131 aC 
144. 

Wash.—Corpus Juris Secundum 

quoted in State v. Cater’s Motor 
Freight System, 179 P.2d 496, 500. 
27 Wash.2d 661. 

93. IlL—Illinois Commerce Commis¬ 
sion T. Chicago & R L Ry. Ca, 163 
N.B. 664, 332 IlL 243. 

94. Ua~Lehigh Valley R. Co. v. 
Board of Public Utility Com’rs, N. 
J„ 49 act 69, 278 U.a 24, 73 L 
Ed. 161. 62 A.L.R, 805. 

Tex.—Greer v. Railroad Commission 
of Texas, Civ.App., 117 S.W.2d 142. 

95. N.J.—Erie K Co. t. Board of 
I Public Utility Com'rs, 153 A 26B, 

, 107 N.J.Law 409, affirmed 160 A 

6*7,109 N.J.Law 264. 

9a N.M.—Seward v. Denver, etc., R. 
Co., 131 P. 9S0, 17 N.M. 557, 46 
L.R.A,N.a, 242. 

S.D.—Turner Creamery Co. v. Chica¬ 
go. eta. R. Co„ 154 N.W. 819, 36 
S.D. 310. 

97. U.S.—State of Washington ex 
reL Stimson Lumber Co, v. Kuy¬ 
kendall, Wash., 48 S.Ct. 41, 275 
U.S. 207, 72 L.Ed. 341—Frost v. 
Railroad Commission of State of 
California, 46 aCt 605, 271 U.S. 
583, 70 L.Ed. 1101. 47 AL.R. 467— 
Michigan Public Utilities Commis¬ 
sion V. Duke, Mich., 45 S.Ct. 191. 
266 U.S. S70, 69 LBd. 445, 36 AL. 
R, 1105—Producers’ Transp. Co. v. 
Railroad Commission of California, 
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Nevertheless, it is equally well settled that regula¬ 
tions may be imposed on each of these classes con¬ 
sidered individually, and it does not follow that reg¬ 
ulations appropriately imposed on the business of a 
common carrier may not also be appropriate to the 
business of a contract carrier. 

c. Street Eailroads 

Reasonable and appropriate police regulations of 
street railway corporations do not violate the due process 
guaranty. 

The constitutionality, under the due process 
clause, of regulations imposed on street railway cor¬ 
porations is determined by the appropriate appli¬ 
cation of principles governing regulations of car¬ 
riers generally under that guaranty which are dis¬ 
cussed supra subdivision a. Clearly, the guaran¬ 
ty does not restrain a state in the exercise of its 
legitimate police regulation of street railroads.^^ 
Thus statutes, ordinances, or administrative orders 


requiring a street railroad to extend its lines^ to 
an area within the scope of the carrier's commitment 
to public service,^*^ to sprinkle streets used by it,2 
to pave that part of a street occupied by its road¬ 
bed,^ to provide their cars with screens for the 
protection of motormen during winter,^ to remove 
its power wires from dangerous proximity to tele¬ 
graph wires,5 to remove its unsafe viaduct over 
railroad tracks and to construct a double track 
crossing at grade,^ to remove its tracks after the 
expiration of its franchise,^ to make reports at 
regular intervals as to the number of passengers 
carried,^ or prohibiting the operation of ^‘one-man” 
streetcars,®-^ are not unconstitutional as violating 
the carrier’s rights under the due process guaranty. 
An ordinance contemplating a unified street and 
elevated railway system in a great city and granting 
a permit for its operation is not a deprivation of due 
process.^ On the other hand, regulations or require¬ 
ments which are arbitrary or unreasonable and are 


40 S.Ct 131. 261 U.S. 228, 64 L.Ed. 
239. 

Pa.—^Dairymen’s Co-op. Sales Ass’n 
V. Public Service Commission of 
Pennsylvania, 177 A. 770, 318 Pa. 
381, 98 AL.R. 218. 

Wash.—^Big" Bend Auto Freight v. 

Ogers, 269 P. 802, 148 Wash. 521. 
as. U.S.—^Deppman v. Murray, D.C. 

Wash,, 5 P.Supp. 661. 

Colo.—^Bushnell v. People, 19 P.2d 
197, 92 Colo, 174. followed in Kim¬ 
ble V. People, 19 P.2d 208, 92 Colo. 
197, and Ludlow v. People, 19 P.2d 
210, 92 Colo. 195. 

Ga.—^McEntyre v. Georgia Public 
Service Commission, 168 S.E. 246, 
176 Ga. 398—Georgia Public Serv¬ 
ice Commission v. Sage & Davis 
Transfer Co., 154 S.E. 439, 170 Ga. 
873 

Me.—State v. King, 188 A. 775, 135 
Me. 5. 

Or.—^Anderson v. Thomas, 26 P.2d 
60, 144 Or. 572. 

Ya.—Savage v. Commonwealth, 147 
S.E. 262, 152 Va. 992. 

Wyo.—^Weaver v. Public Service 
Commission of Wyoming, 278 P. 
542, 40 Wyo. 462. 

99. U.S.—Pacific Gas & Electric Co. 
V. Police Court of City of Sacra¬ 
mento, Cal., 40 S.Ct. 79, 251 U.S. 
22, 64 L.Ed. 112. 

City and County of San Francis¬ 
co V. Market Street Ry. Co., C.C. 
A.Cal., 98 F.2d 628, certiorari de¬ 
nied 59 S.Ct. 357, 305 U.S. 657, 83 
L.Ed. 426, rehearing denied 59 S.Ct. 
460, 306 U.S. 667, 83 L.Ed. 1062. 
Power rested in legislature 

State, after granting to munici¬ 
pality right to regulate and control 
operation of street railways, still re¬ 
tains power necessary for protection 
6f property, health, and comfort of 
notwithstanding due process 


clauses, since this power of regula¬ 
tion is primarily vested in the leg¬ 
islature which has a right to recall 
it from the agency to which it has 
been delegated. 

Ill-—State Public Utilities Commis¬ 
sion V. City of Quincy, 125 N.E. 
374, 290 Ill. 360. 

1. D.C.—Metropolitan R. Co. v. Mac- 
farland, 20 App.D.C. 421, affirmed 
25 S.Ct. 28, 195 U.S. 322, 49 L.Ed. 
219. 

Minn.—State v. St. Paul City R. Co., 
135 N.W. 976, 117 Minn. 316, Ann. 
Cas.l913D 139. 

1.5 N.Y.—^Utica Transit Corp. v. 
Feinberg, 100 Nr.Y.S.2d 916, 277 

App.Div. 464. 

2. Cal.—Pacific Gas & Electric Co. 
V. Police Court of City of Sacra¬ 
mento, Cal., 40 S.Ct. 79, 251 U.S. 
22, 64 L.Ed. 112. 

3. U.S. — Ft. Smith Light & Trac¬ 
tion Co. V. Board of Improvement 
of Paving Dist. No. 16 of City of 
Ft. Smith, Ark., 47 S.'Ct. 595, 274 
U.S. 387, 71 L.Ed. 1112. 

Ga.—Georgia Power Co. v. City of 
Decatur, 176 S.E. 494, 179 Ga. 471, 
reversed on other grounds Georgia 
Ry. & Electric Co. v. City of Deca¬ 
tur, 55 S.Ct. 701, 295 U.S. 165, 79 
L.Ed. 1365. 

4. Mo,—State v. Whitaker, 60 S.W. 
1068, 160 Mo. 59. 

5. Vt—^Western Union Tel. Co. v. 
Burlington Tract. Co., 99 A.. 4. 

8. U.S.—New Orleans Public Serv¬ 
ice V. City of New Orleans, La., 50 
S.Ct. 449, 281 U.S. 682, 74 L.Ed. 
1115. 

7. U.S.—^Detroit United Ry. v. City 
of Detroit, Mich., 41 S.Ct. 285, 255 
U.S. 171, 65 L.Bd. 570—Detroit 

United Railways v. City of De¬ 
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troit, Mich,, 33 S.Ct. 697, 229 U.S. 
39, 57 L.Ed. 1056. 

8. Mo.—St. Louis V. St. Louis R. 
Co., 14 Mo.App. 221, affirmed 1 S. 
W. 305, 89 Mo. 44, 68 Am.R. 83. 

8.5 U.S.—City and County of San 
Francisco v. Market Street Ry. Co., 
C.C.A.Cal., 98 F.2d 628, certiorari 
denied 69 S.Ct. Sff7, 305 U.S. 657. 
83 L.Ed. 426, rehearing denied 59 
S.Ct. 460, 306 U.S. 667, 83 L.Ed. 
1062. 

However, an injunction against en¬ 
forcing ordinances requiring two- 
men streetcars with rear entrances 
and exits at both ends as unreason¬ 
able and confiscatory has been held 
to be authorized under the evidence 
presented in a particular case. 

U.S.—City of Shreveport v. Shreve¬ 
port Ry. Co., C.C.A.La., 38 P.2d 945, 
69 A.L.R. 340, certiorari denied 50 
S.Ct. 462, 281 U.S. 763, 74 L.Ed. 
1172. 

Motor bus aud city competition 
A city ordinance prohibiting oper¬ 
ation of **one-man” streetcars and re¬ 
quiring all streetcars to be manned 
by a motorman and conductor was 
not violative of due process, notwith¬ 
standing that city permitted oi>era- 
tion of motorbusses by one man, and 
that city operated a municipal street 
railway system in competition with 
street railway company challenging 
ordinance, and that compliance with 
ordinance was burdensome and might 
lead to bankruptcy of company. 
U.S.—City and County of San Fran¬ 
cisco V. Market Street Ry. Co., C. 
C.A.Cal., 98 F.2d 628, certiorari de¬ 
nied 59 S.Ct, 357, 305 U.R 657, 
83 L.Ed. 426. rehearing denied 59 K 
Ct, 460, 306 U.S, 667, 83 L.Ed. 1061 

9. Ill.—People V. City of Chicago, 
182 N.E. 419. 349 Ill. 304. 
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not a proper exercise of the regulatory power of a 
state have been held to be unconstitutional as viola¬ 
tive of the due process provision.^® Requiring a 
carrier to extend existing lines beyond the scope 
of its commitment to public service is a violation of 
the due process clause.^O.S street railroad com¬ 
pany cannot be required to continue operation of a 
particular line, where continued operation will re¬ 
sult in confiscation of property, and, therefore, the 
taking of property without due process of law.^l 
Whether or not an order requiring passengers to 
be carried beyond the limits of a particular street 
railway franchise and at a reduced rate is unconsti¬ 
tutional as confiscatory is not to be determined with 
reference to the earnings of the several lines in¬ 
volved considered separately where they have long 
been operated as a single system.^- 

d. Motor Carriers 

Appropriate and reasonable regufations imposed on 
motor carriers, whether common or private carriers, do 
not invade such carriers* constitutional rights under the 
due process guaranty. 

The rules applicable to the regulation of common 
carriers generally, discussed supra subdivision a of 
this section, govern the constitutionality of regula- 
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tions of common carriers by motor vehicle* In 
addition, the rule, discussed infra § 704, that the 
use of public streets or highways for commercial 
purposes is a privilege which may be granted or 
withheld without doing violence to the due process 
guaranty applies to the use of such streets and high¬ 
ways by common carriers by motor.^3 Further¬ 
more, as seen supra § 659, the state may as a c* >n- 
dition precedent to the use of its highways by 
common carriers by motor require the procure¬ 
ment of certificates of public convenience and neces¬ 
sity or other licenses and the payment of special 
taxes by such carriers. It is clear, therefore, that 
appropriate regulations by the state imposed on 
private corporations engaged in the business of 
common carrier by motor vehicles do not invarfe 
such carriers’ constitutional rights under the due 
process guaranty,^* To the extent that they arc 
engaged in interstate commerce, motor carriers are 
also subject to appropriate regulations by congress 
or governmental agencies duly authorized by 
The state or federal government is prohibited, how¬ 
ever, from imposing arbitrary or unreasonable regu¬ 
lations on such carriers,^5 or from imposing any 
regulations in violation of the requirements of 
procedural due process.^^-S While notice and hcar- 


10. XJ.S.—City of Shreveport v. 
Shreveport Ry. Co., C.C.A.La,, 38 
F.2d 945, 69 A.Ii.R. 340, certiorari 
denied 50 S.Ct. 462, 281 U.S. 763, 
74 L.Ed. 1172. 

10.5 N-Y.—Utica Transit Corp. v. 
Feinberg, 100 N.Y.S.2d 916, 277 
App.Div. 464. 

11. Md.—^Hessey v. Capital Transit 
Co., 66 A.2d 787, 193 Md. 265, 10 
A,L..R.2d 1114. 

Ya.—City of Portsmouth v. Virginia 
Ry, & Power Co., 126 S.E. 366, 141 
Va. 44. ! 

12. U.S.—^Puget Sound Traction, | 
Li^ht & Power Co. v. Reynolds, 
Wash., 37 S.Ct. 705, 244 U.S. 674, 
61 L.Ed. 1326. 

13. U.S.—Packard v. Banton, N.T., 
44 S.Ct. 267, 264 U.S. 140, 68 L..Ed- 
596. 

Schwartzman Service v. Stahl, D. 
C.Mo., 60 F.2d 1034—Ashbury 
Truck Co. V. Railroad Commission 
of State of California, U.C.Cal., 52 
F.2d 263, affirmed Asbury Truck 
Co. V. Railroad Commission of 
State of California, 53 S.Ct 94, 
287 U.S. 570, 77 UEd. 601. 

Finn v. Railroad Commission of 
California, D.C.Cal., 2 F.Supp. 891. 

Cal.—Southern Cal. Freight Lines v. 
Public Utilities Commission, 220 P. 
2d 393, 35 Cal.2d 586. 

Ex parte Graham, 269 P. 183, 93 
Cal.App. 88. 

14. U.S.—Interstate Busses Corpo¬ 
ration V. Holyoke St By- Co., 


Mass., 47 S.Ct 298, 273 U.S. 45, 71 
L.Ed. 530. 

Ariz.—Haddad v. State, 201 P. 847. 
23 Arix, 105. 

Ga—Mayor and Aldermen of CUy of 
Savannah v. V. C. Ellington Co., 
170 S,E. 38. 177 Ga 149. followed 
in Mayor and Aldermen of City of 
Savannah v. Hood Coach Linea 170 
S.E, 196, 177 Ga 315—City of Al¬ 
bany V. Ader, 168 SJB. 1, 176 Ga 
391. 

Md.—^Restive v. West 129 A. 884, 149 
Md. 30. 

Mont—Stoner t. Underseth, 277 P. 
437, 85 Mont It 

Qlti.—^Barbour v. Walker, 259 P. 652, 
126 Okl, 227, 5$ A.L.R. 1049. 

Tena—^McCanless v. Southeastern 
Greyhound Lines, 162 S.W.2d 370, 
178 Tenn. 614, appeal dismissed 63 
S.Ct 80, 317 U.a 595, 87 L.Ed. 437. 
■^ash.—Elkins v. Sehaaf, 102 P,2d 
230, 4 Wash.2d 12, 
i 12 C.J. P 1272 note 19. 
i Betximeat to lATMtioeat 
I Pact that an autobus operator has 
[ made a substantial investment In 
the business which might be affected 
by certain police regulations is not 
a sufficient ground for the Invocation 
of the due process clause as against 
the state’s right to exercise police 
power within reasonable limitations. 
N.J.—Parlor Car I>eluxe Coach Co. 
V. Atlantic City, 149 A. 893, 106 K. 
J.I>aw 587. 

14.5 U.S,—Bart Transit Co. v. I. C, 
a, B.CMlnm. 110 F.Supp. 876, af- 
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Armed 73 S.Ct. 1138. *45 U.S. 8S0. 
97 L.Ed. 1394—Eastern Motor Exp. 
V. U. S.. U.C.Ind., 103 FSupp. 691. 
affirmed 73 S.Ct 307. 344 
97 L.Ed. 337, rehearing denied 73 
S.Ct. 638. 345 U.S. 913. 9T UEd. 
1347. 

American Trucking Ass’n* v. U. 
S.. UCAla, 101 F.Supp. 710, af¬ 
firmed T3 S.Ct. 307, 34 4 U.S. 298, 97 
L.Ed. 387—C E* Hall & Sons v. 
U. S., U.CMasa. 8« F.Supp. 59i— 
Willett V. U. a, B.C.La. 79 F.Supp. 
854— V, 8. V, Motor Freight Exp.. 

U. C.N.J., 60 F.Supp. 2S8. 

IB- U.S.—Kock Island Motor Trans¬ 
it Co. V. U. S., D.C.in., 90 F Supp. 
516, reversed on other groundM U. 
S. V. Rock Island Motor Transit 
C€K. 71 act. 3S2, 310 Ua 419, n 
L.Ed. 391, rehearing denied 71 S. 
Ct^609, 341 U.a 906, 95 L.Ed. 1344, 
Pa.—Philadelphia Rural Transit Co. 

V. Ihibllc Service Commission of 
Pennsylvania, 158 A, 589, IDS Pa. 
Super. 256, 

las Pa,—Armour Transp, Co. ▼. 
Pennsylvania Public Utility Com- 
missloii, 10 Au2d 86, 13S Pa,Super. 
243, 

Aoticm witbomt emaplahst specif 
duixges 

Where commission rescinded truck 
transportation company’s rights m a 
common camrier, and imposed a fine 
without iBIing a formal complaint 
containing specific charges of viola¬ 
tion of law, tranai^ortation company’s 
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ing are not essential to the validity of a regulation 
or order of a general nature, affecting alike all car¬ 
riers or all of a class,notice and hearing are 
essential to the validity of specific orders affecting 
essential rights,and the right to notice and 
hearing is not satisfied unless notice or the time 
and place of such hearing are given, and an op¬ 
portunity to be heard and offer testimony at such 
time and place is accorded.^^-^o 
The mere fact that a regulation of a common mo¬ 
tor carrier, imposed in the interest of public safety 
and convenience, has the incidental effect of bene¬ 
fiting a street railway,^6 or that a reasonable regu¬ 
lation of a street railway will incidentally give it an 
advantage over motor carriers,^^ will not of itself 
render such regulation invalid as depriving the mo¬ 
tor carrier of property without due process of 
law. While a public motor carrier cannot be 
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compelled to extend its route in such a manner as 
to require it to engage in a new and additional en¬ 
terprise not within the contemplation of its charter, 
it does not follow that a requirement that an auto¬ 
bus carrier extend its line for a trial period is a 
deprivation of due process.i^ 

Uniform regulations reasonably necessary for the 
protection of the property of shippers, or the safety 
and comfort of passengers, or for the safety of 
other travelers on the highways used by motor car¬ 
riers do not constitute a denial of due process.^® 
Thus, they may properly be required to post in¬ 
demnity bonds or to carry liability insurance for 
such purpose,20 and the hours of duty of operators 
may be regulated.20.5 However, a regulation which 
ostensibly seeks the protection of the public safety, 
but which factually runs counter to the common ex¬ 
perience of mankind, is unreasonable and insofar 


constitutional rights to due process 
of law were violated. 

Pa.—^Armour Transp. Co. v. Pennsyl¬ 
vania Public Utility Commission> 
supra. 

Pinding not in violation of due proc¬ 
ess 

Where motor carrier, which was 
charged with having made shipments 
without authority and in violation 
of its certificate, submitted in evi¬ 
dence its certificates at folders two 
and three and expressly joined issue 
on general question of its authority 
to transport such shipment under 
any certificate held by it, company 
was fully aware of the issue and 
was not denied due process by Com¬ 
mission's basing finding of violation 
particularly on an interpretation of 
authority granted at folder number 
two while complaint charged viola¬ 
tion of authority at folder three. 

Pa.—^W. J. Diliner Transfer Co. v, 
Pennsylvania Public Utility Com¬ 
mission, 107 A.2d 159, 175 Pa.Su- 
per. 461, appeal dismissed 75 S.Ct, 
580, 349 U.S. 903, 99 L.Bd. 1240. 
15.10 Tex.—^Highway Transp, Co. v. 
Southwestern Greyhound Lines, 
Civ.App., 124 S.W.2d 433, error re¬ 
fused. 

15.15 U.S.—^Riss & Co. v. U.’S., D. 
C.Mo., 96 P.Supp. 452, reversed on 
other grounds 71 S.Ct. 620, 341 U.S. 
907, 95 L.Ed. 1345. 

Tex,—Highway Transp. Co. v. South¬ 
western Greyhound Lines, Civ. 
App., 124 S.W.2d 433, error refused. 
Order granting one carrier leave 
to use another carrier’s bus station 
was of such character as to require 
notice and hearing as prerequisite 
of its validity under due process 
clauses. 

Tex.—Highway Transp. Co. v. South¬ 
western Greyhound Lines, supra. 
Bight of appeal, by way of trial 
de novo, from order does not satisfy 


due process where review is confined 
to issues whether order is within 
commission's powers and is support¬ 
ed by substantial evidence. 

Tex.—^Highway Transp. Co. v. South¬ 
western Greyhound Lines, supra. 

15.20 Tex.—Highway Transp. Co. v. 
Southwestern Greyhound Lines, 
supra. 

Beqnirements of due process satis¬ 
fied 

U.S.—U. S. V. Texas & Pac. Motor 
Transport Co., Tex., 71 S.Ct. 422, 

340 U.S. 450, 95 L.Ed. 409, rehear¬ 
ing denied 71 S.Ct. 609, 341 U.S. 
906, 95 L.Ed. 1344, and Regular 
Common Carrier Conference of Am. 
Trucking Ass'ns v. Texas & Pac. 
Motor Transport Co., 71 S.Ct, 610, 

341 U.S. 906, 95 L.Ed. 1344. 

Dart Transit Co. v. I. C. C., D. 
C.Minn., 110 P.Supp. 876, affirmed 
73 S.Ct. 1138, 346 U.S. 980, 97 L. 
Ed. 1394—C. E. Hall & Sons v. U. 
S., D.C.Mass., 88 P.Supp. 596—Wil¬ 
lett V. U. S., D.C.La., 79 P.Supp. 
854, 

Tex.—G. & H. Motor Freight Lines v. 
Railroad Commission, Civ.App., 140 
S.W.2d 946, error dismissed, judg¬ 
ment correct. 

Notice held insufficient 
Tex,—^Highway Transp. Co. v. South¬ 
western Greyhound Lines, Civ.App., 
124 S.W.2d 433, error refused. 

16. Ind.—^Denny v. City of Muncie, 
149 N.E. 639, 197 Ind. 28. 

17. Ill.—^Illinois Commerce Commis¬ 
sion V. Chicago Rys. Co., 1 N.E.2d 
65, 362 Ill. 559. 

18. Pa.—^Philadelphia Rural Transit 
Co. V. Public Service Commission 
of Pennsylvania, 158 A. 589, 103 
Pa.Super. 256. 

Ordinance requiring bond 
Tex.—^Ex parte Schutte, 42 S.W.2d 
252, 118 Tex.Cr. 182. 
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119. U.S.—Alkazin v. Wells, D.C.Fla, 
I 47 F.2d 904. 

N.J.—Lakewood Exp. Service v. 
Board of Public Utility Com'rs, 60 
A.2d 298, 137 N.XLaw 440, revers¬ 
ed on other grounds 61 A.2d 730, 1 
ISr.J. 45, 7 A.L.R.2d 1259. 

Pa.—Maurer v. Boardman, Com.Pl., 
45 DauphCo. 341, affirmed 7 A2d 
466, 336 Pa. 17, affirmed Maurer v. 
Hamilton, 60 S.Ct. 726, 309 U.S. 
598. 84 L.Ed. 969, 135 A.L.R. 1847. 
Tenn.—^McCanless v. Southeastern 
Greyhound Lines, 162 S.W.2d 370, 
178 Tenn. 614, appeal dismissed 
63 S.Ct. 80, 317 U.S. 595, 87 LEd. 
487. 

20. U.S.—Alkazin v. Wells, D.C.Pla, 
47 P.2d 904. 

Deppman v. Murray, D.CWash., 
5 P.Supp. 661. 

Ill.—Checker Taxi Co. v. Collins, 151 
N.E. 675, 320 Ill. 605—Weksler v. 
Collins, 147 N.E. 797, 317 III. 132, 
error dismissed 47 S.Ct. 449, 273 

U. S. 779, 71 L.Ed. 888. 

La.—City of Shreveport v. Breazeale, 
187 So. 33, 191 La. 1088. 

Mo.—^Ex parte Lockhart, 171 S.W‘.2d 
660, 350 Mo. 1220. 

Neb.—Petersen v. BeaJ, 237 N.W. 146, 
121 Neb. 348. 

12 C.J. p 1272 note 20—42 C-J. p 713 
note 98. 

Statute requiring sworn statement 
of ability to pay damages resulting 
from accidents or bond guaranteeing 
payment of such damages does not 
violate due process clause. 

U.S.—^Brashear Freight Lines v. 
Hughes. D.aill., 26 P.Supp. 908. 

In cities over certain jropulation 
Ill.—Checker Taxi Co. v. Collins, 151 
N.E. 675, 320 Ill. 605. 

20.5 U.S.—^Brashear Freight Lines 

V. Hughes, D.C.I1L, 26 P.Supp. 958- 
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as it deprives the owner of a motor carrier of the 
use of his property is in violation of the due proc¬ 
ess clause.2®-io 

Among other regulations of motor carriers held 
not to be violative of the due process guaranty are 
those regulating moving van companies,permit¬ 
ting a competing motor carrier to enter an existing 
motor carrier’s territory,21*5 prohibiting the use of 
certain streets by busses ,22 providing for racial 
segregation,23 regulating the leasing and inter¬ 
change of vehicles used,23.5 and prohibiting taxi¬ 
cabs from picking up other passengers than the one 
or more engaging the vehicle.24 Where on issuing 
a certificate of convenience to a motor carrier the 
issuing authority properly reserves the right to im¬ 
pose certain future restrictions, the imposition of 
such restrictions does not deprive the carrier of 
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property without due process of law.2^-5 

Private mo tar carriers. While a state may regu¬ 
late the use of its highways by private motor car¬ 
riers or contract carriers it may not, without doing 
violence to the due process guaranty, impose on 
them all of the obligations of common carriers.2^ 
Furthermore, a state may not bring about this same 
result by the indirect method of requiring private 
carriers to become common carriers as a condition 
precedent to the enjoyment of the privilege of using 
the streets and highways of the state.2^ Neverthe¬ 
less, many regulations properly imposed on common 
carriers may be and in fact arc appropriate to the 
business of private motor carriers when the latter 
class is considered independently and such regula¬ 
tions are not unconstitutional under the due proc¬ 
ess guaranty.2’7 


20.10 N.X—^Lakewood Exp. Service 
V. Board of Utility Com’rs, Sup., 
61 A.2d 730, 1 N.J. 46, 7 A.L.R. 
2d 1269. 

Begrnla'tloiL proMTiltiiisr use of se¬ 
dan type autobus for carriage of 
passengers for hire is invalid as ar¬ 
bitrary and not reasonable and ap¬ 
propriate to promote public safety. 
N.J.—^Lakewood Exp. Service v. 
Board of Utility Com’rs, supra. 

21, Mo.—Wagner v. City of St Lou¬ 
is, 224 S.W. 413, 284 Mo. 410, 12 
A,L.It 495. 

21.5 U.S.—^Nortb Coast Transp. Co, 
V. U. S., D.aCal., 54 F.Supp. 448, 
appeal dismissed 65 S.Ct 62, two 
cases, 323 U.S. 668, 89 L.Ed. 643, 
rehearing denied 65 S.Ct. 114, 323 
U.S. 814, 89 L.Ed. 647. 

During war-time restriction of ac¬ 
tivities 

An order of Interstate Commerce 
Commission permitting competing 
motor carrier to enter existing car¬ 
riers’ territory when their activities 
were curtailed by war-time restric¬ 
tions did not violate the due proc¬ 
ess clause. 

U.S.—^North Coast Transp. Co. v. U. 
S., D.C.Cal., 54 F.Supp. 448, ap¬ 
peal dismissed 65 S.Ct. 62, two 
cases, 323 U.a 668, 89 L.Ed. 643, 
rehearing denied 65 SLCt. 114, 323 
U.S. 814, 89 KEd. 647. 

22. Tex.—Waid v. City of Fort 
Worth, Civ.App., 258 S.W. 1114. 

indirect effect on terminal pro]>ertie8 
Motor bus companies cannot con¬ 
tend that an ordinance^ prohibiting 
motor busses on certain streets on 
which certain motor bus lines had 
rented terminals, was invalid as de¬ 
priving such motor bus companies of 
property contrary to the gruaranties 
of the constitution, the effect of the 
ordinance on the terminal stations 
being hut indirect, and there being 
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nothing to show that the market val¬ 
ue of property rented has been dis¬ 
closed. 

Tex.—^Waid v. City of Fort Worth, 
supra. 

23. Fla.—Sanders v. City of Day¬ 
tona Beach, 116 So. 23, 95 Fla. 279. 
Ga.—Bunn v. City of Atlanta, 19 S. 
E.2d 663. 67 Ga.App. 147, certiorari 
denied 63 S.Ct 73, S17 U.S. 666. 87 
L.Ed. 535, rehearing denied 63 S. 
Ct 323, 317 U.S. 711, 87 LEd. 566. 
Va.—Morgan v. Commonwealth, 34 
S.E.2d 491, 184 Va. 24, reversed on 
other grounds 66 S.Ct. 1050, 328 
U.S. 373, 90 L.Ed. 1317, 165 A.LR. 
574. 

Racial segregation with respect to: 
Public parks and schools as de¬ 
nial of due process see infra $ 
707. 

Public accommodations generally 
as denying equal protection see 
supra 5 542. 

23.5 U.S,—Eastern Motor Exp. v. 
U. S., D.CJnd., 103 F.Supp. §94. 
affirmed 73 S.Ct 307, 344 U.S. 298. 
97 L.Ed. 337, rehearing denied 73 
S.CL 638, 345 U.S, 913, 97 LEd. 
1347. 

|24>, Ill.—Jackie Cab Co. v. Chicago 
park DIst, 9 N.B,2d 213, 3$« 111. 
474, 112 A.LR. 1410. 

24.5 U.S,—^U. S. V. Rock Island Mo¬ 
tor Transit Co., Ill., 71 S.Ct 882, 
340 U.S. 419, 95 L.Ed. 391, rehear¬ 
ing denied 71 S.Ct 609, 341 U.a 
906, 95 KEd. 1344. 

Servloe auxiliary to train sarviee 

Where certificate of convenience 
and necessity issued to railroad af¬ 
filiated motor carrier reserved right 
to impose future restrictions to make 
service auxiliary or supplemental to 
train service, subsequent order of 
Commission imposing such restric¬ 
tions did not deprive motor carrier 
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of property without due process of 
law. 

U.S.—U. S. V. Rock Island Motor 
Transit Co., supra. 

25. U.S.—Frost V. Railroad Commis¬ 
sion of State of California, 46 S. 
Ct 605, 271 U.S. 583. 70 LEd, 1101, 
47 A.L.R. 457—Michigan PubUc 
Utilities Commission v. Duke. 
Mich., 45 S.Ct. 191, 266 U.S. 679, 89 
LEd. 445, 36 A.LR. 1195. 

Finn V. Railroad Commission of 
State of California, D.C.Cal., 2 F. 
Supp. 891. 

Ga.—McEntyre v. Georgia Public 
Service Commission, 168 S.B. 246. 
176 Ga 398—Georgia Public Serv¬ 
ice Commission v. Sage & Davis 
Transfer Co., 154 S.E. 439, 170 Ga. 
873. 

N.y.—Motor Haulage Co. v. Maltble, 
57 N.E.2d 41, 293 N.Y. 338, 161 A. 
L.R. 401, 

26» U.S,—^Frost V. Railroad Commis¬ 
sion of State of California, Cal., 46 
act 605, 271 U.a 583. 70 LEd. 
1101 . 

27. U.S,—Deppman v. Murray. D.C. 

Wash,, 5 F.Supp, 661. 

Colo.—Bushnell v. People, 19 P.2d 
197. 92 Colo. 174, followed in Kim¬ 
ble V. People, 19 P,2d 20S. 92 Colo. 
197 and Ludlow v. People. 19 F. 
2d 310. 92 Colo. 195. 

Fla.—Stewart v. Mack, §6 Sa2d 811. 

I Ga.—McEntyre v. Georgia Publh* 
Service Commission, 163 as. 246, 
176 Ga. 393—Georgia Public Serv¬ 
ice Commission v. Saye Davis 
Transfer Co., 154 S.B. 439, 170 Ga. 
873. 

Or.—Anderson v. Thomas, 26 P.2d 69, 
144 Or. 572. 

Va.—Savage v. Commonwealth, 147 
aE. 262, 152 Va. 992, 

Wyo.—^Weaver v. Public Service 
Commission of Wyoming. 278 P. 
542, 40 Wyo. 462. 
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e. Express Companies 

Reasonable regulations of express companies do not 
deprive them of property without due process. 

Regulations of express companies imposed in the 
public interest and not arbitrary or unreasonable are 
not unconstitutional as depriving such carriers of 
property without due process of law.^s Thus, reg¬ 
ulations requiring express companies to deliver par¬ 
cels to consignees in cities having a specified pop¬ 
ulation,or forbidding express companies to dis¬ 
criminate against any other company engaged in 
the same business^® have been sustained. An order 
by the proper state authorities requiring an express 
company to furnish a pick-up and delivery service 
cannot be said to deprive the company of its prop¬ 
erty without due process of law where its charges 
were admittedly intended to cover those particular 
services.3'^ 

f. Pipe Lines 

Reasonable and appropriate regulations of pipe line 
carriers are not invalid as a denial of due process. 

The imposition by a state of regulatory measures 
on a common pipe line carrier corporation does not 
deprive the corporation of its property without due 
process of law where such regulations are reason¬ 
able, necessary, and appropriate.^^ Unreasonable 
or arbitrary regulations, however, will not be sus- 
tained.23 A private pipe line carrier cannot by mere 


legislative edict be compelled to assume the obliga¬ 
tions of a common carrier without violating the 
due process clause.34 Nevertheless, a pipe line car¬ 
rier corporation which is a common carrier in every¬ 
thing but form may be compelled to assume the 
status, and obligations of a common carrier,^5 
thermore, where a foreign corporation has volun- 
tarily submitted to a statutory condition, to permit 
it to engage in a wholly intra-state business, which 
required that all oil pipe lines become common 
carriers, an order of an authorized tribunal, to the 
jurisdiction of which it had voluntarily submitted 
itself, made after notice and a full hearing, requir¬ 
ing it to perform as a common carrier to a limited 
extent does not deprive it of property without due 
process.^® 

§ 699. -Other Public Service Corpora¬ 

tions 

Reasonable regulations of public utilities made and 
enforced in a proper exercise of the police power are not 
a taking of property without due process of law. 

Reasonable regulations of public utility corpora¬ 
tions such as gas companies, electric, and power 
companies, telephone and telegraph companies, wa¬ 
ter companies, and the like, made and enforced in 
a proper exercise of the police power, are not a 
taking of property without due process of law within 
the meaning of the constitutional prohibition,57 but 


2& XT.S.—^American Ry, Express Co. 

V. U. S., E.C.Ga., 293 F. 31, revers¬ 
ed on other grounds U. S. v. Amer¬ 
ican Ry. Express Co., 44 S.Ct. 660, 
265 U.S. 425, 68 L.Ed. 1087. 

29. Ind.—^U. S. Express Co. v. State, 
73 N.B. 101, 164 Ind. 196. 

30. Ind.—^Adams Express Co. v. 
State, 67 N.E. 1033, 161 Ind. 328. 

31. S.D.—John Morrell & Co. v. 
American Ry. Express Co:, 187 N- 

W. 724, 45 S.D. 399. 

32. U.S.—^Atlas Pipe Line Co. v. 
Sterling, D.C.Tex., 4 P.Supp. 441. 

Meters, reports, exanUnatioiis 

A statute authorizing the state 
railroad commission to require pipe 
line companies to install meters, fur¬ 
nish reports, and subject their books 
to commission’s examination, as ap¬ 
plied to common carriers by pipe 
line, is not unconstitutional as tak¬ 
ing property without due process. 

TJ.S.—^Atlas Pipe Line Co. v. Ster¬ 
ling, supra 

33. U.S.—^Panhandle Eastern Pipe 
Line Co. v. State Highway Com¬ 
mission of Kansas, 55 S.Ct. 563, 
294 U.S. 613, 79 L.Ed. 1090, rehear¬ 
ing denied 55 S.Ct. 652, 295 U.S. 
763. 79 L.Ed. 1709. 

of new highway crossing 
Since a private right of way is an 


“easement” and “land,” a state high¬ 
way commission’s order directing 
pipe line company transporting nat¬ 
ural gas in both interstate and in¬ 
trastate commerce to remove, lower, 
or incase pipe and telephone lines 
where new highways would cross 
company’s right of way would take 
private property for public use, and 
state statute, construed as author¬ 
izing commission’s oi-der without 
compensation to company, denies due 
process. 

U.S,—Panhandle Eastern Pipe Line 
Co. V. State Highway Commission 
of Kansas, supra. 

liaying gas pipe at depth of twenty 
feet 

Ordinance requiring all natural gas 
pipelines having a diameter of twen¬ 
ty inches or greater to be laid at a 
depth of not less than twenty feet 
under each road, drainage canal, or 
ditch is unreasonable, arbitrary, and 
capricious, and in violation of due 
process clauses of state and federal 
constitutions. 

U.S.—Gulf Interstate Gas Co. v. Rap¬ 
ides Parish Police Jury, D.C.La„ 
115 F.Supp. 746. 

34. U.S.—^Producers* Transp. Co. v. 
Railroad Commission of State of 
California, 40 S.Ct. 131, 251 U.S. 
228, 64 L.Bd. 239. 


Cal.—^Associated Pipe Line Co. v. 
Railroad Commission of California, 
169 P. 62, 176 Cal. 518, L.R.A1918C 
849. 

35. U.S.—U. S. V. Ohio Oil Co., 34 S. 
Ct. 956, 234 U.S. 648, 58 L.Ed. 1459. 

Fnrchase of oil as conditloiL 
Owners and operators of a pipe 
line, a common carrier in all but 
form, may be compelled to refrain 
from requiring, as a condition of car¬ 
rying oil offered for transportation, 
that they shall be allowed to pur¬ 
chase it. 

U.S.—Pipe Line Cases, Com-Cfc, 34 S. 
Ct 956, 234 U.S. 548, 58 L.Ed. 1459. 

36. U.S.—^Pierce Oil Corporation v. 
Phoenix Refining Co., OkL, 42 S.Ct 
440, 259 U.S. 125, 66 KEd. 855. 

37. U.S.—^Hardin-Wyandot Lighting 
Co. V, Village of Upper Sandusky, 
Ohio, 40 S.Ct 104, 261 U.S. 173, 64 
L.Ed. 210. 

People of State of New York ex 
rel. New York & Queens Gas Com¬ 
pany v. McCall, N.Y., 38 S.Ct 122, 
245 U.S. 345, 62 L.Ed. 337. 

Ga.—Georgia Public Service Commis¬ 
sion V. Georgia Power Co., 186 S.B. 
839, 182 Ga. 706. 

Iowa.—State ex rel. Weed© v. Iowa 
Southern Utilities Co. of Delaware 
2 N.W.2d 372, 231 Iowa 784. modi- 
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the power to regulate must be exercised in accord¬ 
ance with the constitutional requirements of pro¬ 
cedural and substantive^s (jue process. A state, 
or an authorized agency thereof, may require the 
continuance or extension of existing service by 
a public utility or the institution of new service and 
facilities consistent with its charter or franchise 
without depriving it of property without due proc¬ 
ess.^® Thus, the due process provision does not 
preclude a state from requiring a public utility to 
continue to serve territory covered by a part of 
its system,^0 or to extend service to territory cov¬ 
ered by its franchise.41 The state cannot, however, 
consistently with due process, order an extension 
of service which is unreasonable or confiscatory,^^ 
and the state has no power to compel the continued 
operation of a public utility at a loss,^2,5 especially 
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where its owmer is willing to and in fact does 
abandon to the public all of its property which has 
been devoted to the public use,^^ nor may the state 
compel a public utility to give up the salvage value 

of its physical properties.*^3.5 

However, the state may, in a proper case, limit 
or restrict the operation of public utilities;**^ and 
the reasonable exercise of public powers of in¬ 
quiry into the affairs of public utilities is not in 
violation of the due process clause.**^-^ 

All regulation of public utilities by the state 
which is arbitrary or which interferes unreasonably 
with corporate management and control may be said 
to be violative of the due process provision.*^» Like¬ 
wise, regulations which would result in depriving 
the utility of a vested right will generally be con¬ 


ned on other grounds 4 N,W.2d 869, 

231 Iowa 784. 

Mont.—Gallatin Natural Gas Co. v. 
Public Service Commission, 256 P. 
373. 79 Mont 269. 

N.J.—^Eastern New Jersey Power Co. 
V. Board of Public Utility ComYs, 
140 A. 258, 6 N.J.Misc. 118. 

61 C.J. p 10 note 41. 

Necessity of adequate xetem, 

Aside from the question of wheth¬ 
er the prevailinff rate is confiscatory, 
the imposition of otherwise legrit- 
imate burdens on a public utility is 
not invalid, as confiscatory, merely 
because permitted rate does not al¬ 
low an adequate return. 

U.S.—^Pt. Smith Light & Traction Co. 
V. Board of Improvement of Pav¬ 
ing mst No. 16 of City of Ft. 
Smith, Ark., 47 S.Ct 595, 274 U.S. 
387, 71 L.Ed. 1112. 

37.5 N.T.—New York State Elec. & 
Gas Corp. v. Maltbie, 7 N.T.S.Sd 
235, 169 Misc. 144. 

38. U.S.—Phillips v. Nelson. C.C.A. 
Okl,. 108 F,2d 725. 

Cal.—Lyon & Hoag v. Railroad Com¬ 
mission, 190 P. 795. 183 Cal. 145, 
11 A.L.R. 249. 

62 C.J. p 89 note 64. 

Source of purchase money iTmualgairial 
Constitutional protection against 
confiscation does not depend on the 
source of money used to purchase 
property of a public utility, it being 
sufficient that it is used to render 
the service. 

Wis.—^Wisconsin Tel. Co. v. Public 
Service Commission, 287 N.W. 167, 

232 Wis. 371. 

Property not tLsefnl in. perfoxmasLoe 
of public duty 

As to property owned by a public 
utility which is neither used nor Use¬ 
ful in the performance of its public 
duty, a utility Is entitled to the same 
due process of law that governs all 
persons having no special relation to 
government. 


Ohio.—Floyd & Co. v. Cincinnati Gas 
& Biec. Co., App., 120 N.B.2d 596. 

39. Ga,—Georgia Public Service 

Commission v. Georgia Power Co., 
186 S.E. 839. 182 Ga, 706. 

40. U.S.—^Union Light. Heat & Pow¬ 
er Co. V. Railroad Commission of 
Commonwealth of Kentucky, D.C. 
Ky., 17 P.2d 143. 

41. U.S.—People of State of New 
York ex rel. New York & Queens 
Gas Company v. McCall, N.Y., 38 
S.Ct. 122. 245 U.S. 345, 62 L,Ed, 
337. 

Prevent picking imd ohonsiBg for 
profit 

A state does not violate the due 
process provisions by preventing a 
public utility from picking and 
choosing and serving only those por¬ 
tions of the territory covered by its 
franchise which it finds presently to 
be profitable for it to serve and there¬ 
by leaving the inhabitants of other 
parts of the territory in discomfort 
without the service which it alone 
can render. 

U.S.—People of State of New York 
ex rel. New York & Queens Gas 
Company v. McCall, supra. 

42. Pa.—Overlook Development Co. 
V. Public Service Commission, 158 
A. 869, 306 Pa. 43. 

42.5 U.S.—^Phillips V. Nelson, C.C.A. 
Okl., 108 P.2d 725. 

Me.—Application of Casco Castle Co., 
43 A,2d 43, 141 Me. 222. 

A law purporting to vest power la 
a regulatory body to enforce opera¬ 
tion of a public service at a loss 
would infringe United States Consti¬ 
tution. 

Me.—^Application of Casco Castle Co., 
supra. 

43. Cal.—^Lyon & Hoag v. Railroad 
Commission, 190 P. 795, 188 CaL 
145, 11 A.L.R. 249, 
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43^ U.S.—Phillips ▼. Nelson, C.C.A. 

Okl., 10* P.2<1 726, 

44. N.J.—Eastern New Jersey Pow¬ 
er Co. V. Board of Public Utility 
Com'ra. 140 A 258, 6 N.J.Misc. 118. 

Va,—<Ilifton-Forge-Waynesboro Tele¬ 
phone Co. V. Commonwealth ex rel. 
Chesapeake & Potomac Telephone 
Co., 181 S.K 439, 165 Va. 38. 

44.5 N.Y.—New York State Electric 
& Gas Corp. v. Maltbie, 7 K.Y.S.2d 
235, 169 Misc. 144. 

45. Pa.—N o r t h e r n Pennsylvania 
Power Co, v. Pennsylvania Public 
Utility Commission, 200 A 866, 132 
PtuSuper. 178. 

Transfer of propertias 
A provision of Public Utility Law 
requiring a certificate of public con¬ 
venience from public utility commis¬ 
sion before a public utility could ac¬ 
quire or transfer title to or possess 
or use any tangible or intangible 
property, and permitting commission 
to exempt any class of property from 
such requirement, was unconstitu¬ 
tional as depriving utilities of their 
property without due process of law 
and as unlawfully delegating legis¬ 
lative power to the commission. 

Fa.^—Northern Pennsylvania Power 
Coi V, Pennsylvania Public Utility 
Commission, supra. 

TTnanthorlaed oa^der 

Under Louisiana statute providing 
that payment by public utilities of 
expense of Investigations by public 
seiwice commission should be made 
to persons employed, enforcement by 
commission of orders directing tele¬ 
phone and telegraph company to pay 
money to commission would bo vio¬ 
lative of due process, since beyond 
authorisation of statute. 

U.S.—Southern Bell Telephone & Tel¬ 
egraph Co. V. Louisiana Publle 
Service Commission, B.C.La., 15 F. 
Supp, 1057. 
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sidered to violate the guaranty.^^ Furthermore, it 
is fundamental that property used exclusively in 
private business cannot be converted into a public 
utility by mere legislative fiat.^^ 

If individuals, whether municipal officers or oth¬ 
ers, without proper authority from the state con¬ 
struct and operate a public utility to the injury of 
another public utility, the Fourteenth Amendment 
of the federal Constitution forbidding states to im¬ 
pair due process has no application.^^ 

Particular applications. The states are not pre¬ 
cluded by the due process guaranty from exercis¬ 
ing a very extensive power in the regulation of tele¬ 
phone and telegraph companies.^^ Regulations of 
utilities of this character which have been sus¬ 
tained include a requirement that a telephone com¬ 
pany obtain a franchise to maintain a local ex- 
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change,a requirement that two telephone com¬ 
panies make a physical connection,a regulation 
forbidding local telephone companies from making 
a connection and thereby paralleling established 
lines,52 and also a regulation forbidding telegraph 
companies to limit their common-law liability for 
negligent failure to deliver messages.53 Unreason¬ 
able and arbitrary regulations of telephone and 
telegraph companies have been held to be void as 
violating the guaranty.5^ 

Particular regulations of public gas companies 
which have been sustained under the foregoing prin¬ 
ciples include a requirement that such a corpora¬ 
tion extend its pipes and service,55 or that it file 
periodic reports of its operations.®® Other orders 
or regulations affecting such companies have been 
held void as in violation of the due process guar¬ 
anty.® 5* 5 


46. Va.—Commonwealth v. Ports¬ 
mouth Gas Co., 112 S.E. 792, 132 
Va. 480. 

ISTo retroactive opearatioa 

Provisions in a new constitution to 
the effect that gas companies shall 
not use the streets without the con¬ 
sent of the corporate authorities do 
not operate retrospectively so as to 
apply to a company which had ac¬ 
quired the right to use the streets 
indefinitely before the new constitu¬ 
tion was adopted, as a retrospective 
effect would deprive the company of 
its property without due process of 
law. 

Va.—Commonwealth v. Portsmouth 
Gas Co., supra. 

47. XJ.S.—^Hume-Sinclair Coal Min¬ 
ing Co. V. Nee, D.C.Mo., 12 P.Supp. 
801. 

Cal.—^AJlen v. Railroad Commission 
of California, 175 P. 466, 179 Cal. 
68, 8 AuL.R. 249, certiorari denied 
Railroad Commission of State of 
California v. Allen, 39 S.Ct. 259, 
249 U.S. 601, 63 L.Ed. 797. 

Yt.—^Valcour v. Village of Morris- 
ville, 184 A. SSI, 108 Vt. 242. 

48. U.S.—Missouri Utilities Co. v. 
City of California, Mo., D.C., 8 P. 
Supp. 454, appeal dismissed, C.C.A., 
79 P.2d 1003. 

49. U.S.—Southern Bell Telephone & 
Telegraph Co. v. Town of Calhoun, 
D.C.S.C., 287 P. S'El. 

Refusing to require service held not 
arbitirary 

An order refusing to require a tele¬ 
graph company to furnish special 
contract service to corporate com¬ 
plainant, which operated a sports 
daily, where reports sent to com-' 
plainant included reports of horse 
races received by tickers on premises 
in which gambling was conducted, 
was not so arbitrary or capricious as 


to deprive complainant of “due proc¬ 
ess of law.” 

Md.—Howard Sports Daily v. Weller, 
18 A.2d 210, 179 Md. 355. 

50. Iowa.—City of Cherokee v. 
Northwestern Bell Telephone Co., 
202 N.W. 886, 199 Iowa 727. 

51. Tex.—Southwestern Telegraph & 
Telephone Co. v. State, 207 S.W. 
308, 109 Tex. 337. 

12 C. J. p 1272 note 14. 

52l. Va.—Clifton-Porge-Waynesboro 

Telephone Co. v. Commonwealth 
ex rel. Chesapeake & Potomac Tel¬ 
ephone Co. of Virginia, 181 S.B. 
439, 165 V2U 38. 

53. U.S.—^Western Union Tel. Co. v. 
Commercial Mill Co., Mich., 31 S. 
Ct, 69, 218 U.S. 406, 54 L.Ed. 1088, 
36 L.R.A.,N.S., 220, 21 Ann.Cas. 815. 

54. U.S.—Southern Bell Telephone & 
Telegraph Co. v. Town of Calhoun, 
D.C.S.C., 287 F. 381. 

division of uew busiueas 

Where the railway commission, as 
a condition of an order requiring 
the physical connection of two tele¬ 
phone companies, directs that they 
shall divide all new business in such 
proportion that the relative size of 
the companies shall not be changed, 
the right of either company to accept 
subscribers is denied, and the order 
takes away the company's property 
without due process of law. 

Neb.—Blackledge v. Farmers* Inde¬ 
pendent Telephone Co. of Red 
Cloud, 181 N.W. 709, 105 Neb. 713, 
16 AL.R. 343. I 

Extenslou of service I 

Where a telephone company was 
furnishing exchange service to a mu¬ 
nicipality and part of the adjoining 
rural territory, and another part of 
the rural territory had never been 
served by it and was already furnish¬ 
ed local exchange service by another 

1172 


telephone company, state commission 
was without power to require on 
its own motion and over objection of 
both telephone companies, the first 
company to furnish at a loss or with- 
I out profit exchange service to such 
latter rural territory, and its order 
attempting to do so is void as taking 
property of both companies in viola¬ 
tion of state and federal constitu¬ 
tions. 

Okl.—^Nicoma Park Tel. Co. v. State, 
180 P.2d 626, 198 Okl. 441. 
tnmeoessaxy exchanges 
The joint resolution of the South 
Carolina legislature approved April 
3, 1922, 32 St. at L. p 1630, requir¬ 
ing the Southern Bell Telephone & 
Telegraph Company to construct and 
maintain telephone exchanges in two 
designated towns, when there were 
numerous other telephone companies 
in the state, and the designated com¬ 
pany was not obliged by its charter, 
franchise, or contract to construct 
such exchanges, deprives the com¬ 
pany of its property without due 
process of law, and is void. 

U.S.—Southern Bell Telephone & Tel¬ 
egraph Co. V. Town of Calhoun, D. 
C.S,C., 287 P. 381. 

55. U.S.—^People ex reL Woodhaven 
Gaslight Co. v. Public Service 
Commission of New York, N.Y., 46 
S.Ct 83. 269 U.S. 244. 70 L.Ed. 255 
—^People of State of New York ex 
rel. New York & Queens Gas Co. 
V. McCall, N.Y., 38 S.Ct 122, 245 

U. S. 345, 62 L.Ed. 337. 

56. Mont.—Gallatin Natural Gas Co. 

V. Public Service Commission, 256 
P. 373, 79 Mont 269. 

56.5 Service outside service area 
Where gas company had not served 
nor professed to serve area in which 
consumer's plant was located, and 
had never agreed to serve gas to 
consumer, order requiring it to fur¬ 
nish consumer with gas was void. 
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Various regulations of electric and power com¬ 
panies have been sustained,such as territorial 
limitations as to service,^® limitations on the right 
to issue stock,prescribing a system of accounts to 
be kept,®®-® requiring that unclaimed consumers^ 
deposits be paid into the state treasury, without pro¬ 
viding for the allowance or payment of interest 
thereon,®^ and the ouster from city streets of an 
electric company whose franchise has expired.®^ 
A statute permitting a city operating an electric 
plant to furnish electricity beyond its corporate 
limits has also been sustained.Unreasonable and 
arbitrary regulations of such utility corporations 
have been held to be void.®® 

Regulations of other types of public service cor- 
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poratiom have been sustained,®®-^ or declared void 
as violative of due process.®®-^® 

Regulation of uHlity holding companies. The 
"registration provisions*' of an act of congress di¬ 
rected to the regulation of public utility holding 
companies, requiring the registration by such hold¬ 
ing companies and the filing of statements by them 
giving information with respect to the organization, 
financial structure, and nature of the business of the 
registrant together with various details of opera¬ 
tions and forbidding nonregistrants to engage in 
interstate commerce or carry on activities through 
the mails are not unconstitutional as depriving such 
corporations of property without due process of 
law.®^ It has also been held that the provision of 


U.S.—Oklahoma Packing Co. v. Okla¬ 
homa Gas & Blec. Co., C.C.A.Okl., 
100 F.2d 770, reversed on other 
grounds 6^ S.Ct 215, 308 U.S. 530, 
309 U.S. 4, 84 L.Ed. 447, 537, re¬ 
hearing denied 60 S.Ct. 465, 309 U. 
S. 693, 84 L..Ed. 1034. 

57. U.S.—Hardin-Wyandot Lighting ^ 
Co. V. Village of Upper Sandusky, 
Ohio, 40 S.Ct 104, 251 U.S. 173, 64 
L.Bd. 210. 

Tenn.—^Holston River Electric Co. v. 
Hydro Electric Corporation, 66 S. 
W'.2d 217, 17 Tenn.App. 122. 
Merger 

Statute authorizing an electric 
company owning 95 per cent of the 
stock of another company to merge 
with the other company, is not un¬ 
constitutional on ground that it de¬ 
prives stockholders of the other com¬ 
pany of property without due proc¬ 
ess of law. 

H.T.—BelofP V. Consolidated Edison 
Co. of N. T., 87 N.B.2d 561, 300 N. 
Y. 11. 

Pnrdhase hy city; city oiUcial as ap- 
poraiser 

Where no appraisal had yet been 
made of utility's property which city 
desired to purchase in accordance 
with terms of electric franchise, 
chancellor's judgment upholding 
city’s right to appoint certain city 
official as one of the appraisers did 
not deprive utility of property with¬ 
out due process, since appraisal 
might be such as to produce an in¬ 
crease of property. 

Ky.—Kentucky Utilities Co. v. City 
of Paducah, 214 S.W,2d 258, 308 
Ky. 305. 

58. N.J.—Eastern New Jersey Pow¬ 
er Co. V. Board of Public Utility 
Com’rs, 140 A, 258, 6 N.J.Misc. 118. 

59. Wis.—^Wisconsin Hydro-Electric 
Co. V. Railroad Commission of 
Wisconsin. 236 N.W. 663, 208 Wis. 
348, modified on other grounds 243 
N.W. 322, 208 Wis. 348. 

59.S U.S.—Northwestern Elec. Co. v. 


Federal Power Commission, C.C.A. 
9, 125 F.2d 882. 

60, N.Y.—Brooklyn Borough Gas Co. 
V. Bennett, 277 N.Y.S. 203, 154 
Misc. 106. 

61. Mo.—State ex inf. McKittrick ex 
rel. City of California v. Missouri 
Utilities Co., 96 S.’W.ed 607, 339 
Mo. 385. 106 A.L.R. 1169. 

62. N.C.—Holmes v. City of Fay¬ 
etteville, 150 S.E. 624, 197 N.C. 740, 
appeal dismissed 50 S.Ct. 352. 281 
U.S. 700, 74 L.Ed. 1126. 

63, U.S.—^Minneapolis General Elec¬ 

tric Co. V. Minneapolis, C.C.Minn., 1 
194 F. 215. I 

agnmlshiag Mrvioe on demand 

A city ordinance requiring an elec¬ 
tric company to install service and 
furnish electricity on demand from 
"‘any citizen" without reference to 
the distance of such installation 
from the constructed lines of the 
company, on deposit by applicant of ' 
the estimated cost of one month's 
service, and in certain cases without 
any deposit on the giving of a bond,' 
and not to discontinue such service 
except on request or by consent of 
the city council, regardless of wheth¬ 
er the rates were paid when due, is 
void as unreasonable, and as taking 
the company’s property without due 
process of law for the private use 
of another. 

U.S.—^Minneapolis General Electric 
Co. V. Minneapolis, supra. 
eZJa Order requiring wabear utBItiea 
to keep an. aoquisithm adiastmeaet ao- 
oount showing difference between 
“arm's length cost" of utility plant 
to present owner and original cost 
and providing amounts recorded 
therein be depreciated, amortised or 
otherwise disposed of as commission 
may direct, docs not obligate commis¬ 
sion to order the write-off of any part 
of balance if difference between origi¬ 
nal and “arm's length" cost is a true 
increment of value, and. hence, order 
is not violative of due process clause. 
Pa—Scranton-Spring Brook Water 
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Service Co. v. Pennsylvania Public 
Utility Commission. 67 A.2d 735, 
165 PaSuper. 286. • 

83.10 3^1mitatlo& oa Interest ia tela- 
Tiailoa statioms 

Fact that portion of Federal Com¬ 
munications Commission's order pro¬ 
viding that Commission will in any 
event consider that there would be a 
concentration of control contrary to 
public Interest, convenience or neces¬ 
sity for any party or any of Its stock¬ 
holders, officers or directors to have a 
direct or indirect interest in, or be 
stockholders, officers or directors of. 
more than five television broadcast 
stations, Is invalid as violative of 
due process. 

D.C.—Storer Broadcasting Co. v. U. 
S., 220 P.2d 2Q4, 95 U.S.App.D.C. 
97, certiorari granted U. S, v. Stor¬ 
er Broadcasting Company, 76 S.Ct. 
52. 360 U.S. 816, 100 UEd.- 

86. U.S.—Electric Bond lb Share Co. 
V. Securities and Exchange Com¬ 
mission, N.T., 51 S.Ct. 671. 303 U.S. 
419, 83 L.Ed. 936, 115 A.L11. 165. 

Za previously decided case, nu¬ 
merous provisions of the Public Util¬ 
ity Holding Company Act were held 
by the federal district court to be un¬ 
constitutional as arbitrary. The case 
was affirmed by the circuit court of 
appeals in so fax as it held the act 
to be Invalid as respects the reorgan¬ 
ization of a debtor holding company 
in the hands of trustees where nei¬ 
ther the holding company nor any of 
its subsidiaries were engaged in in¬ 
terstate commerce and In so far as 
it directed the trustees not to reg¬ 
ister as required by the act, but 
the case was reversed In so far as 
I it held the entire act to be unconsti¬ 
tutional. 

U.S.—In re American States Public 
Service Co., I>.C.Md.. 12 F.Supp. 667. 
modified on other grounds, C,C.A., 
Burco, Inc, v. Whitworth. SI F.2d 
721, certiorari denied 56 S.Ct. 670, 
two cases. 297 U.S. 724. 80 UEd. 
1068 , 
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such act authorizing the Securities and Exchange 
Commission to require a registered holding com¬ 
pany to dispose of securities not connected with a 
single integrated utility system does not deny due 
process,and that the alteration and adjustment 
of the rights of security holders as an incident of 
the lawful power granted to the Securities and Ex¬ 
change Commission does not deny due process.®^*'^^ 
The action taken by the Securities and Exchange 
Commission under such act must comply with the re- 
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quirements of procedural due process,^4,15 and ap¬ 
propriate notice and opportunity for hearing to all 
those constitutionally entitled thereto must be giv- 
en.64.20 The statute is valid even though it does 
not expressly provide for notice and hearing to those 
constitutionally entitled thereto, since it neither ex¬ 
pressly or impliedly authorizes unconstitutional pro- 
cedure.64-25 Failure of the commission to accord 
procedural due process at most Justifies an objection 
to the action taken by that body, rather than to 


Provisioxis for review 

The provisions in Public Utility 
Holding Company Act of 1935 for ju¬ 
dicial review of orders of the Securi¬ 
ties and Exchange Commission meet 
the constitutional reauirements of 
“due process of law.” 

TJ.S.—Okin v. Securities and Ex¬ 
change Commission, C.C.A-N.T., 130 
F.2d 903, ceriiorari denied 63 S.Ct. 
625, 317 U.S. 701, 87 L.Ed. 560. 

64.5 U.S.—^North America Co. v. Se¬ 
curities and Exchange Commis¬ 
sion, 66 S.Ct. 785, 327 U.S. 686, 90 
L.Ed. 945. 

In re ^Commonwealth & Southern 
Corp,, D.C.Del., 84 P.Supp. 809, af¬ 
firmed, C.A., 184 P.2d 81, certiorari 
denied, Knight v. Com. & Southern 
Corp., 71 S.Ct. 489, 340 U.S. 929, 96 
Lr.Ed. 670. 

Beason for mie 

The provision of Public Utility 
Holding Company Act authorizing Se¬ 
curities and Exchange Commission to 
require registered holding company 
to dispose of securities not connected 
with primary integrated utility sys¬ 
tem does not violate the due process 
clause because of destruction of al¬ 
leged valuable right of company's 
shareholders to pool their invest¬ 
ments and thereby obtain benefits al¬ 
leged to flow from efficient, common 
management of diversified interests, 
where congress after balancing the 
considerations concluded that such 
right was outweighed by actual and 
potential damage to the public in¬ 
vestors, and consumers resulting 
from use made of pooled invest¬ 
ments; nor does the value of holding 
company's contributions to earning 
power and intrinsic value of assets 
divested bar congress under due proc¬ 
ess clause from requiring such di¬ 
vestment, in view of congressional 
conclusion from extensive studies 
made prior to passage of the act 
that economic advajitages of holding 
company at top of unintegrated 
sprawling system was not commen¬ 
surate with resulting economic disad¬ 
vantages, and the fact that valuable 
Interests may be aifected does not, by 
itself render Invalid under the due 
process clause the determination 
made by congress, especially in view 
of statutory and judicial safeguards 
and in absence of any alleged unfair 


plan of divestment; and the fact 
that particular company involved en¬ 
gaged in none of evils that led con¬ 
gress to enact the statute does not 
render the statute unconstitutional 
as applied to such company since con¬ 
gress could legislate generally, un¬ 
limited by proof of existence of evils 
in each particular situation. 

U.S.—^N’orth America Co. v. Securi¬ 
ties and Exchange Commission, 66 
S.Ct. 785, 327 U.S. 686, 90 li.Ed. 
945. 

64.10 U.S.—In re Electric Bond & 
Share Co., D.C.N.T., 95 P.Supp. 492, 
certiorari denied Electric Bond & 
Share Co. v. Securities and Ex¬ 
change Commission, 71 S.Ct 1018, 
341 U.S. 950, 95 L.Ed. 1373. 

In re Commonwealth & Southern 
Corp., B.C.Del., 84 P.Supp. 809, af¬ 
firmed, C.A., 184 P.2d 81, certiorari 
denied Knight v. Commonwealth & 
Southern Corp., 71 S.Ct. 489, 340 

U. S. 929, 96 L.Ed. 6T0—In re Con¬ 
solidated Elec. & Gas Co., D.C.Del., 
65 P.Supp. 211—^In re Community 
Power & Light Co., D.C.N.Y., 33 P. 
Supp. 901. 

Simplification of corporate stmctnre 

(1) As the provision in Public Util¬ 
ity Holding Company Act authorizing 
Securities and Exchange Commission 
to simplify a public utility holding 
company’s corporate structures is a 
command of the government, contrac¬ 
tual relationships must give slightly 
in the face of such legislation. 

U.S.—Commonwealth & Southern 

Corp. V. Securities and Exchange 
Commission, C.C.A.3, 134 P.2d 747. 

In re American Gas & Power Co., 
D.C.Del., 65 P.Supp. 756. 

(2) The simplification provision of 
Public Utility Holding Company Act 
as applied to subholding company 
subsidiaries which were required to 
be dissolved by Securities and Ex¬ 
change Commission did not constitute 
a deprivation of property without due 
process of law. 

U.S.—^American Power & Light Co. v. 
Securities and Exchange Commis¬ 
sion, C.C.Al, 141 P.2d 606, affirmed 
67 S.Ct. 133, 329 U.S. 90, 91 L.Ed. 
103—Electric Power* & Light Corp 

V. Securities and Exchange Com¬ 
mission, C.C.Al, 141 P.2d 606, af¬ 
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firmed 67 S.Ct. 133, 329 U.S. 90, 91 
L.Ed. 103. 

64.15 D.C.—^Philadelphia Co. v. Se¬ 
curities and Exchange Commission, 
176 P.2d 808, 84 U.S.App.D.C. 73, 
vacated on other grounds 69 S.Ct. 
1047, 337 U.S. 901, 93 L.Ed. 1715. 
Blending of functions of enfme- 
ment and adjudication in the Securi¬ 
ties and Exchange Commission is not 
sufficient to invalidate, under the 
Fifth Amendment, a hearing fairly 
conducted. 

U.S.—^Wright V. Securities and Ex¬ 
change Commission, C.CwA2, 112 P. 
2d 89. 

64.20 U.S.—^American Power & Light 
Co. V. Securities and Exchange 
Commission, 67 S.Ct. 133, 329 U.S. 
90, 91 L.Ed. 103. 

Oral participation not required 
Due process does not require that 
the commission jeopardize the order¬ 
ly conduct of its hearings by per¬ 
mitting personal oral participation 
by a person whose conduct had been 
obstreperous and destructive of or¬ 
derly procedure in prior proceedings 
and had remained unchanged, even 
after the original revocation of his 
privilege had been Judicially sus¬ 
tained. 

U.S.—In re Electric Bond & Share 
Co., D.C.N.Y., 73 P.Supp. 426. 

64.25 U.S.—American Power & 
Light Co. V. Securities and Ex¬ 
change Commission, C.CA-1, 141 P. 
2d 606, affirmed 67 S.Ct 133, 329 
U.S. 90, 91 L.Ed. 103—Electric 

Power & Light Corp. v. Securities 
and Exchange Commission, C.CA.1, 
141 P.2d 606, affirmed 67 S.Ct, 133, 
329 U.S. 90, 91 L.Ed. 103. 

In re Electric Bond & Share Co., 
D,C.Nr.Y., 73 P.Supp. 426. 

Where security holders were giveu 
notice of proceedings hy Commission 
against holding companies, that the 
act did not expressly provide for no¬ 
tice to security holders was imma¬ 
terial ajs far as the constitutionality 
of the act was concerned. 

U.S.—^American Power & Light Co. v. 
Securities and Exchange Commis¬ 
sion, 67 S.Ct 133, 329 U.S. 90. 91 
L.Ed. 103. 

In re Electric Bond & Share Co.. 
D.C.N.Y., 73 P.Supp. 426. 
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the statute itself.64.so There can he no valid claim 
of a taking of property without due process as a 
result of action by the commission before its action 
has become final.64.35 ^ statute giving the 

state commerce commission the right to require 
information from “affiliated interests” of public 
utilities, and providing that where ownership is 
common as to a certain per centum of stock of a 
utility and a corporation, the corporation shall be 
an “affiliated interest” is not invalid as a denial 
of due process.66 

§ 700. Place of Residence 

The requirement of due process forbids the enact¬ 
ment of laws restricting the right of a person to reside 
wherever he may desire, except in the exercise of the 
police power, or the right of eminent domain; and an 
ordinance segregating the white and colored races in¬ 
fringes the guaranty of due process. 

Except where public necessity, acting through a 
reasonable exercise of some such power as that of 
police or of eminent domain, requires removal from 
a certain locality, all persons may reside wherever 
they wish, and arbitrary interference with this 
right violates the due process clause of the consti¬ 
tution, 6 6 Thus, Chinese inhabitants cannot be re¬ 


quired to remove from the portion of a city pre¬ 
viously occupied by them to another designated 
place.6^ Prostitutes, however, may be prohibited 
from residing elsewhere than in a certain designated 

district.66 

Seffregation of white and colored races. An or¬ 
dinance or other government action prohibiting 
white persons and colored persons from residing in 
the same block or district has been held unconsti¬ 
tutional as denying due process of law,69 and the 
same is true of an ordinance confirming a segrega¬ 
tion agreement between white and colored persons 
and imposing penalties on violators of the agree¬ 
ment,‘6 and of an ordinance prohibiting the use as 
a residence of a building in a block occupied mainly 
by those with whom marriage is forbidden, the 
effect of the ordinance being the samej^ The fact 
that a segregation ordinance makes an exception of 
property rights already vested has been held not 
to render it constitutional's although there is also 
authority to the contrary .a restrictive covenant 
in a deed against the use or ocaipation of the 
premises by negroes has been held not to be invalid 
as violating due process,”^-6 and the enforcement of 


.04.30 U.S.—American Power & Light 
Co. V. Securities and Exchange 
Commission, 67 S.Ct 133, 329 U.S. 
90, 91 L.Ed. 103. 

.S4.35 U.S,—^American Power & Light 
Co. V. Securities and Exchange 
Commission, C.C.A., 168 F.2d 771, 
certiorari denied 67 S.Ct. 1348, 331 
U.S. 827, 91 LuEd. 1842. 

JLooonntiTig regulations 

Where Securities and Exchange 
Commission ordered utility to record 
'the original cost of its property in 
one account and in another account 
difference between original cost and 
.acquisition cost and to accumulate a 
contingency reserve to offset probable 
write-offs of amounts eventually 
found to be properly classified in 
second account but final disposition 
had not been ordered, due process 
clause of Fifth Amendment had not 
been violated. 

U.S.—American Power & Light Co. v. 
Securities and Exchange Commis¬ 
sion, supra. 

65. U.S.—Natural Gas Pipeline Co. 
of America v. Slattery, Ill., 58 S. 
Ct. 199, 303 U.S. 300, 82 L.Ed. 276. 

66. U.S.—In re Lee Sing, C,C,Cal., 
43 F. 359. 

12 C.J. p 1285 note 80. 

67. U.S.—In re Lee Sing, supm, 

68. U.S.—L’Hote v. New Orleans^ 
La., 20 S.Ct 788, 177 U.S. 587, 44 
L,Ed. 899, 

Tex—Hatcher v. Dallas, Clv.App., 133 
S.W. 914. 

.66. U.S.—^Harmon v. Tyler, La., 47 


S.Ct 471, 273 U.S. 668, 71 L.Ed. 
831—^Buchanan v. War ley, Ky., 38 
S.Ct 16, 245 U.S. 60, 62 L.Ed. 149. 
L.R.A.1918C 210. Ann.Cas,1918A 
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City of Birmingham v. Monk, C. 
A.Ala, 185 F.2d 859, certiorari de¬ 
nied 71 S.Ct 1001, 841 U.S. 940, 95 
LuEd. 1367. 

Monk V. City of Birmingham. D. 
C.Ala, 87 F.Supp. 538, affirmed, C. 
A., City of Birmingham v. Monk, 
186 P.2d 859, certiorari denied 71 
S.Ct. 1001, 341 U.S. 940. 95 L.Ed. 
1367. 

Cal.—Corpus Juris Saamdum cited in 
Fairchild v. Raines. 151 P.2d 260, 
268, 24 Cal.2d 818. 

Ga.—Carey v. Atlanta, 84 S.E. 456, 
143 Ga. 192. L.R.A.1915D 684, Ann. 
Cas.l916E 1151. 

Md.—Jackson v. State, 103 A. 910, 
132 Md. 311. 

Okl.—^Hemsley v. Sage, 154 P.2d 577, 
194 Okl. 669. 

Tex.—City of Dallas v. Liberty An¬ 
nex Corporation, Clv.App., 19 S.W. 
2d 845, error dismissed. 

Ordinance not Jnstiiled because of 
governor's executive military order 
declaring martial law which directed 
city to enact such ordinance. 

OkL—^Allen v. Oklahoma City, 52 P. 
2d 1054, 175 Okl. 421, followed in 
Scott V. Watt, 62 P,2d 1059, 175 
Okl. 426. Ex parte Ltee. 52 P.2d 
1059. 176 Okl. 426, and Ex parte 
Hawkins, 52 P.2d 1069, 175 Okl. 
425. 


Property subject to restrloticxn at 
time of eoqnisitioii. 

Zoning ordinances prohibiting Ne¬ 
groes from residing In certain dis¬ 
tricts of city and prohibiting persons 
of the white race from residing in 
certain other districts were void as 
violative of due process clause be¬ 
cause denying Negro owners of prop¬ 
erty in prohibited district the use and 
I occupancy thereof, on basis solely of 
I race or color, though the properties 
were subject to the restriction at 
time of acquisition, and even if the 
I ordinances were Included In a com¬ 
prehensive zoning ordinance. 

U.S.—^Monk V. City of Birmingham, 
D.C.Ala,, 87 F.Supp. 53S, affirmed, 
C.A., City of Birmingham v. Monk. 
185 F,2d 859, certiorari denied 71 
S,Ct 1901. 341 U.S. 940, 95 L.Ed. 
1367. 

7a Tex—City of Dallas v. Liberty 
Annex Corporation, CoimApp., 295 
S.W. 591. 

City of Dallas v. Liberty Annex 
Corporation. Civ.App., 19 S.W.2d 
846, error dismissod. 

71. U.S.—City of Richmond v. 

Deans, C.CA.Va.. 37 F.2d 712, af¬ 
firmed 50 act 407, 2Sl US. 704, 
74 Um. 1128. 

72. Hd.—Jackson v. State, 103 A. 
910, 132 Md. 31L 

73. Ga.—Harden v. City of Atlanta, 
93 S.E. 401, 147 Ga. 248. 

73.5 <^1.—^Barkhardt v. Lofton, 146 
i F.2d 720, 63 Cal.App.2d 330. 
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such covenant has been held not to deprive him of 
property without due process.*^^ 

§ 701. Performance of Service without Com¬ 
pensation 

The state may, in a proper case, require the per¬ 
formance of services without compensation, or without 
compensation other than indirect benefits; but statutes 
requiring carriers to furnish free return transportation to 
shippers of live stock, or requiring physicians or sur¬ 
geons to testify to professional opinion without com¬ 
pensation in advance, have been held unconstitutionaJ. 

In a proper case the state may require the per¬ 
formance of services without any compensation, or 
without compensation other than indirect benefits. 
Accordingly, persons may be required to labor 
on the public roads,or to remove snow from side¬ 
walks adjoining property owned or occupied by 
them or in their charge.*^® So, also, physicians and 
midwives may be compelled under penalty to re¬ 
port births, deaths, and cases of certain diseases, 
and persons solemnizing marriages also may be 
required without compensation to report mar¬ 
riages,and, as stated in the title Attorney and 
Client § 172, an attorney may be required by the 
court to represent an indigent defendant in a crim¬ 
inal case without compensation. Carriers may be 
required to deliver cars to connecting carriers, 
and express companies may be required to deliver 
parcels to consignees in cities having a specified 
population ;80 a statute requiring the furnish¬ 
ing of free return transportation to shippers of 
stock has been held unconstitutional,Si Municipal 
corporations may be compelled to improve streets, 
although the act makes no provision for the assess¬ 


ment of benefits and damages occasioned by such 
improvements.S2 The state cannot, however, under 
the police power, compel persons to render gratui¬ 
tous services where they are not necessary to the 
public interest.S2.5 Physicians or surgeons cannot 
be required to testify to professional opinion with¬ 
out compensation in advance but a statute re¬ 
quiring corporations doing business in the state to 
produce, on notice, before any court, grand jury, 
tribunal, or commission acting under authority of 
the state, all books and papers containing informa¬ 
tion relevant to proceedings pending before the 
body does not take property without due process of 
law merely because it provides no compensation for 
time, trouble, and expense, in producing documents 
and papers from other states.*^ 

§ 702. Property Kept, Sold, or Used in Viola¬ 
tion of Law 

Laws authorizing seizure of property kept for un¬ 
lawful use, or making it an offense to possess or use 
property fop an unlawful purpose, or imposing a lien 
on property used for gambling for the amount of a Judg¬ 
ment recovered for money lost, do not deny due process 
of law. However, a statute providing that liquor which 
is unlawfully kept for sale may be seized, together with 
the vessels containing it, violates the constitution as 
applied to a case where the possessor of the liquor does 
not own the containers. 

Property kept in violation of law may, without 
violating the requirement of due process, be taken 
on search warrant,^^ but some particular person 
must be charged with violation of the law,^® and 
the owner must have specific information of the 
proceedings, and is entitled to a judicial determina¬ 
tion of the question of liability.87 The due process 


Mich.—^Mrsa v. Reynolds, 27 N'.W.2d 
40, 317 Mich, 632. 

74. Mich.—^Malicke v. Milan, 30 N.W. 
2d 440, 820 Mich. 65, 4 A.L..R.2d 
1412, rehearing denied 32 ]Sr.W.2d 
363, 320 Mich. 65, 4 A.L..R.2d 1412 
—Northwest Civic Ass'n v. Shel¬ 
don, 27 N.W.2d 36, 317 Mich. 416, 
4 A.L.R.2d 1359—Sipes v. McGhee, 
25 N.W.2d 638, 316 Mich. 614, re¬ 
versed on ground that enforcement 
was denial of equal protection 68 

S. Ct. 836, 334 U.S. 1, 92 L.Ed. 1161, 
3 A.Lf.R.2d 441. 

N.T.—^Ridgway v. Cockbum, 296 N. 

T. S. 936. 163 Misc. 511, 

Enforcement of restrictive covenant 

by courts as denial of equal pro¬ 
tection see supra § 538. 

75- XT.S.—^Butler v. Perry, Fla., 36 S, 
CL 258, 240 U.S. 328, 60 L.Ed. 672. 
Toll xood; indirect compensation 
A statute which compelled all per¬ 
sons living within two miles of a 
certain turnpike road, and who were 
liable by law to work on public 
roads, to perform six days* labor on 
such road in each and every year, 


and exempted them from payment of 
toll for passing over such road, has 
been upheld. 

N.C.—Buncombe Tump. Co. v. McCar- 
son, 18 N.C. 306. 

76. R.I.—State v. McCrillis, 66 A. 
301, 28 R.L 165, 9 L*.R.A.,N.S., 635, 
13 Ann.Cas. 701. 

77. Conn.—State v. Wordin, 14 A. 
801, 56 Conn, 216. 

Iowa.—^Robinson v. Hamilton, 14 N, 
W, 202, 60 Iowa 134, 46 Am.R. 6. 

78. Mo.—State v. Madden, 81 Mo. 
421. 

79. U.S.—Louisville, etc., R. Co. v. 
Central Stock Yards Co., Ky., 29 
S.Ct. 246, 212 U.S. 132, 63 L.Ed. 
441. 

80. Ind.—U. S. Express Co. v. State, 
73 N.E. 101. 164 Ind. 196. 

81. Mo.—McCully v. Chicago, etc., 
R. Co., 110 S.W. 711, 212 Mo. 1. 

88. Ind.—Ray v. Jeffersonville, 90 
Ind. 567. 

82.5 Iowa—State v. Thompson’s 
School of Beauty Culture, 285 N.W. 
133, 226 Iowa 656. 
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Tree service by cosme^logy students 
A statute requiring operators 
schools of cosmetology to compel 
students to render gratuitous serv¬ 
ices to the public while obtaining 
practical experience under the su¬ 
pervision of licensed cosmetologists 
is unconstitutional. 

Iowa—State v. Thompson’s School 
of Beauty Culture, supra 

83. Ind.—^Dills v. State, 69 Ind. 15— 
Buchman v. State, 59 Ind. 1, 26 Am, 
R. 75. 

84. Vt.—In re Consolidated Render¬ 
ing Co., 66 A. 790, 80 Vt. 55, 11 
Ann.Cas. 1069, affirmed 28 S.Ct. 178, 
207 U.S. 541, 52 L.Ed. 327, 12 Ann. 
Cas. 658, 

85. Tex.—^Ex parte Dupree, 105 S-W, 
493, 101 Tex. 150. 

12 C.J. p 1286 note 96. 

86. U.S.—Greene v. Briggs, C.C.RL, 
10 F.Cas,No.5,764, 1 CurL 311. 

87- Ill.—Glennon v. Britton, ^0 N,B. 

594, 165 Ill. 232. 

12 C.J. p 1286 note 98. 
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of law guaranty is not violated by an ordinance 
prohibiting the maintenance of a slot machine which 
returns more merchandise than it purports to re¬ 
turn, or returns coins or tokens as applied to a slot 
machine, the potentiality and design of which is such 
that it may easily be put to unlawful use, although 
manufactured and intended for lawful operation 
and a statute making it an offense to have in one's 
possession any tools or explosives with intent to 
use them in the commission of a crime does not 
deny due process.^^ A statute providing that if 
the owner of a building in which money was lost 
at gambling knowingly permitted such building to 
be used for gambling purposes, it, and the real 
estate on which it stands, shall be subject to a lien 
for the amount of a judgment recovered for money 
lost at gambling within the building, has been held 
not to violate the guaranty of due process of law 
but a statute providing that liquor which is unlaw¬ 
fully kept for sale may be seized under a warrant, 
together with the vessels in which the liquor is 
contained, has been held unconstitutional as applied 


to a case where the possessor of the liquor does not 
own the vessels which contain it.®^ 

§ 703. Building Regulations 

a. In genera] 

b. Zoning regulations 

a. In General 

Reasonable building regulations enacted for the pub¬ 
lic health, morals, safety, or welfare are not In violation 
of the requirement of due process of law; but due process 
is denied by arbitrary and unreasonabie regulations. 

Statutes or ordinances prescribing regulations in 
respect of the erection, maintenance, or repair of 
buildings or other structures arc not invalid as 
denying due process of law if they are reasonably 
adapted to promote the public health, morals, safety, 
or general welfare.®^ Thus, for the protection of 
the general public the erection, removal, alteration, 
or repair of buildings of a certain character, such 
as garages,®® wooden or frame buildings,®^ and the 
erection, removal, alteration or repair of nonfirc- 


88. Ohio.—^Myers v. City of Cincin¬ 
nati, 190 N.E. 669, 128 Ohio St. 
235. 

89. Ga,—^Lynch v. State, 125 S.R 70, 
169 Ga. 76. 

90. U.S.—■‘Marvin v. Trout, Ohio, 26 
S.Ct 31, 199 U.S. 212, 60 LuEd. 157. 

91. N.T.—Clement v. Rabbach, 115 
N.T.S. 162, 62 Misc. 27. 

92. U.S,—Queenslde Hills Realty Co. 
V. Saxl, N.T., 66 S.Ct. 850, 328 U.S. 
80, 90 L,.Ed. 1696. 

Ga.—-Reed v. White, 63 S.B.2d 697, 
207 Ga. 623—^Blackman Health Re¬ 
sort V. City of Atlanta, 107 S.E. 
526, 151 Ga. 507, 17 A.L..R. 516. 
Iowa.—City of Shenandoah v. Rep- 
loele, 199 N.W. 418, 198 Iowa 423. 
K.Y.—^Vangellow v. City of Roches¬ 
ter, Sup., 71 N.T.S.2d 672, 190 Misc. 
128. 

Ohio.—Corpus Juris cited in. State ex 
rel. Morris v. Osborn, 22 Ohio N.P., 
KS., 549, 652—Akron Board of Ed¬ 
ucation V. Sawyer, 7 Ohio N.P.,N. 
S.. 401, 

Pa.—^Hartford Steam Boiler Inspec¬ 
tion & Ins. Co. V. City of Philadel¬ 
phia, 39 PaDist, & Co. 36. 

Township of Lower Merion v. 
Gallup, Com.Pl., 60 Montg.Co. 310, 
affirmed 46 A.2d 35, 158 Pa.Super. 
572, appeal dismissed 67 S.Ct. 92, 
329 U.S. 669, 91 L.Ed. 691. 

Tex.—Scanlan v. Home Ins, Co., Civ. 

App., 79 S.W.2d 186. 

12 aj. p 917 note 98, p 1265 note 61. 

Statute requiring eaclfftfng Lodging 
houses of nonflreproof construction 
to comply with new requirements, 
including installation of automatic 
wet pipe aprlnklea* systend, does not 


deprive owner of property without 
due process of law, though lodging 
house was constructed in compliance 
with all existing building laws and 
regulations, part of it is fireproof 
and the remainder not dangerous to 
occupants, and required installation 
would cost almost one-third of value 
of building. 

U.S.—Queenside Hills Realty Co. v. 
Saxl. N.T.. 66 S.Ct. 850, 328 U.S. 
80, 90 UEd. 1096. 

Ibaw applloal)le only to certain class 
cities 

The classification made by the leg¬ 
islature in making housing law, ap¬ 
plicable only to certain class cities 
and cities having commission form of 
government and having more than 
a specified population, is reasonable 
and proper and therefore the law is 
a valid exercise of police power and 
is not violative of due process of law 
clause. 

Iowa.—State ex rel. Wright v. Iowa 
State Board of Health, 10 N.W. 2d 
561, 233 Iowa 872. 

Use of oomhustible material 

Ordinance prohibiting use of com¬ 
bustible material on inside or out¬ 
side of any buildings, whether new 
building or enlargement of old build¬ 
ing within fire limits, was valid 
exercise of police power. 

Tex.—^White v. Perkins, Civ,App., 65 
S.W.2d 423, 

BeaxLtlficatioii. of national capital 
Fifth Amendment to the Federal 
Constitution does not prohibit con¬ 
gressional legislation to xnake na¬ 
tion's capital beautiful as well as 
I sanitary. 


U.S.—Berman r. Parker, App.D.C., 75 
act. 98. 348 U.S. 26. 99 LEd. 27. 

93. N.T.—^McIntosh V- Johnson. 105 
N.B. 414, 211 N.T. 265, L.R.A.1915D 
603. 

94- Iowa.—City of Shenandoah v. 
Replogle, 199 N.W. 418. 198 Iowa 
433. 

12 C.J. p 1266 note 64. 

Building forty per oeat damaged 

Ordinance prohibiting repairing or 
rebuilding of frame buildings within 
fireproof district and fire limits dam¬ 
aged by fire, collapse, or other cause 
to extent of forty or more per cent 
of value of similar new building is 
valid as proper exercise of police 
power, and does not violate duo proc¬ 
ess clauses. 

U.S.—A. H, Jacobson Co. v. Commer¬ 
cial Union Assur. Co.. D.C.Mlnn.. S3 
P.Supp. 674. 

ZTotioe wnA hearing 

(1) An ordinance prohibiting re¬ 
building, within certain limits, of 
frame building, unless certain ma¬ 
terials used, does not deprive one of 
property without due process in that 
it contains no provision for notice 
and a hearing, where it provides for 
appeal and notice before abatement 
Iowa.—City of Shenandoah v. Rep¬ 
logle, 199 N.W. 418, 118 Iowa 423. 

(2) Building inspector's order re¬ 
fusing permit to repair frame build¬ 
ing did not deny due process, al¬ 
though no notice or hearing was giv¬ 
en before order was made. 

Minn.—Zalk & Josephs Realty Co. t. 
Stuyveaant Ins. Co. of City of New 
York, 253 N.W. 8, 191 Minn, 60, 
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proof buildings,or tents,may be forbidden or 
restricted within certain limits; and the authorities 
may be authorized to remove buildings within estab¬ 
lished fire limits, the walls of which are not con¬ 
structed of specified materials.^^ On the other 
hand, an ordinance prohibiting the erection of 
wooden buildings within certain fire limits, enacted 
after the owner had been given a permit to erect 
such a building, and had made contracts and in¬ 
curred liabilities, was held invalid,^® and on the same 
principle an ordinance has been held unconstitution¬ 
al which denied the right to repair a wooden build¬ 
ing lawfully erected before the inclusion of its 
location in the fire limits.^ ^ 

Reasonable restrictions may be placed on the 
height of buildings,1 as, for example, by prohibiting 
structures beyond a certain height in proportion to 
the street;^ but regulations as to the height of 
buildings or fences, which are arbitrary and unrea¬ 
sonable, and have no substantial relation to the 
public health, morals, safety, or general welfare, 
are unconstitutional.^ 

Enactments in the interest of the public safety 
may also be adopted regulating the size and con¬ 
struction of billboards and their distance from the 
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street line;^ but an ordinance prohibiting the con¬ 
struction of billboards absolutely, with certain minor 
exceptions, has been held void.^ 

Reasonable regulations as to the minimum widths 
of streets and sidewalks in platting lots,5-5 and as 
to the minimum size of lots,^*^0 do not deprive a 
person of his property without due process of law. 
While the establishment of a building line has 
been held to be constitutional,® there is also au¬ 
thority for the view that a statute or ordinance 
which attempts to establish a building line by for¬ 
bidding the owners of property to build thereon 
within a certain distance of the street is void as a 
taking of property without due process of law,^ at 
least where it makes no provision for notice and a 
hearing,® or for condemnation of the property of 
the use of which the owner is thus deprived;® and 
a municipal ordinance requiring the committee on 
streets to establish a building line not less than five 
feet nor more than thirty feet from the street line, 
on the request of the owners of two thirds of the 
property on a city block, has been held unconstitu¬ 
tional.^® 

It has been declared that a law forbidding owners 
of realty to erect any buildings on their realty vio- 


95* Tex.—Scanlan v. Home Ins. Co., 
CivJlpp., 79 S.W.2d 186, error re¬ 
fused. 

96. Cal.—^In re Newell, 84 P. 226, 
2 Cal.App. 767. 

97. Mo.—Eichenlaub v. St. Joseph, 
21 S.W, 8. 113 Mo. 395, 18 L..R.A. 
690. 

Notice re<itiired 

Brooklyn City Charter tit 14 § 51, 
providing that any building in vio¬ 
lation of the provision as to fire 
limits may be removed, but not re¬ 
quiring notice to be given to the 
owner of such building, is void. 
N.Y.—-Matter of Brooklyn, 33 N.T.S. 
869, 87 Hun 54. 

9a N.T.—Buffalo v. Chadeayne, 31 
N.B. 443, 134 N.T. 163. 

99* Tex.—Crossman v. City of Gal¬ 
veston, 247 S.W. 810, 112 Tex. 303, 
26 A.L.R. 1218. 

City of Wills Point v. Deen, Civ. 
App., 192 S.W.2d 940. 

1. U.S.—^Williams v. Parker, Maas., 
23 S.Ct 440, 188 H.S. 491, 47 L.Ed. 
659. 

12 C. J. p 1266 note 67. 

2* N.T.—^People v. H’Oench, 18 N.E. 
862, 111 N.T. 359. 

3* Wis.—Piper v. Ekern, 194 N.W. 
159, 180 Wis. 586, 34 A.L..R. 32. 

Pences 

Building code ordinance prohibiting 
erection of any fence more than 
three and one-half feet in height at 
division line between lots was uncon¬ 


stitutional, being unreasonable and 
arbitrary abridgment of rights of 
property owners. 

Ohio.—^Wondrak v. Kelley, 195 N.E. 
65, 129 Ohio St. 268. 

4. Mo.—St. Lrouis Gunning Adv. Co. 
V. St Louis, 137 S.W. 929, 235 Mo. 
99. 

5. N.T.—Mid-State Advertising Cor¬ 
poration V. Bond, 8 N.E.2d 286, 274 
N.T. 82. 

Ruth V. Incorporated Village of 
Colonie, 99 N.T.S.2d 471, 198 Misc. 
608. 

5.5 Fla.—Garvin v. Baker, 59 So.2d 
360. 

5.10 Fla.—Garvin v. Baker, supra. 

6. Mo.—^In re Kansas City Ordinance 
No. 39946. 252 S.W. 404, 298 Mo. 
569, 28 A.L.R. 295. 

Pa.—^In re Matter of Perry's Ct., 10 
Phila. 27. 

Shorter setback with paxiuit 

A building ordinance requiring set¬ 
back of ten feet unless permit be 
granted for shorter setback does not 
violate due process clause. 

Del.—Papaioanu v. Commissioners of 
Rehoboth, 20 A.2d 447, 25 DeLCh. 
327. 

7. Colo.—Willison v. Cooke, 130 P. 
828, 54 Colo. 320, 44 L.R.A..N.S., 
1030. 

ReoonstrxLctloii of building 

Where furniture distributors used 
ground floor of building extending to 
present street line as showrooms and 
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such use was most profitable use to 
which it could be devoted, municipal 
authorities would be powerless as de¬ 
nying due process of law to refuse 
permit to erect ground-floor show¬ 
room on reconstruction of building 
extending to present street line sub¬ 
ject to reasonable conditions, not- 
withslanding ordinance imposing set¬ 
back line across property, but consti¬ 
tutional law did not prevent city, in 
exercise of police power pursuant to 
enabling act, from requiring that 
new building be erected in such man¬ 
ner as to minimize damage thereto 
which would result when and if, in 
future, city should decide to widen 
street, provided it could be accom¬ 
plished without materially diminish¬ 
ing value or usefulness of premises, 
but no valid condition could be im¬ 
posed requiring property owners to 
surrender right to just compensation 
in event city should later condemn 
the ten-foot strip. 

N.T.—Vangellow v. City of Roches¬ 
ter, 71 N.T.S.2d 672, 190 Misc. 128. 

8. Ariz.—Wood v. Town of Avon¬ 
dale, 232 P.2d 963, 72 Ariz. 217. 
Conn.—^Northrop v. Waterbury* 70 A 
1024, 81 Conn. 305. 

12 C.J. p 917 note 99. 

9* Mo.—St. Louis V. Hill. 22 S.W. 
861, 116 Mo. 527, 21 L.RJA 226. 

i 

la U.S.—Eubank v. Richmond. Va., 
j 33 S.Ct 76, 226 U.S. 137, 57 LEd. 
156* 
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lates due process.^®*® It lias also been held to be 
a deprivation of property without due process of 
law to prohibit the erection of business buildings in 
the residence section of a city,^^ except with the 
consent of the owners of adjacent property,^^ The 
action of a municipal agency in disapproving a 
plan of subdivision for reasons not authorized by 
statute has been held to deprive the owner of the 
subdivision of property without due process of 
law.^2-^ 

Grant or denial of permit. An arbitrary refusal 
of the authorities to grant a building permit de¬ 
prives a landowner of property without due proc¬ 
ess,and an ordinance giving an unrestricted dis¬ 
cretion to grant or deny building permits is invalid 
for the same reason but an ordinance which 
implies that a permit will be granted whenever it 
appears that a building will not be detrimental to 
public health, safety, or welfare is not open to such 
objectionJ^^ So an ordinance requiring elevators 
to be kept in a good condition, satisfactory to the 
building commissioner, is not invalid as giving the 
commissioner uncontrolled discretion, where the 
ordinance sets out the conditions to be met to keep 
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elevators in good repair.^* 

Judicial enforcement of restricthe covenant. Ju¬ 
dicial enforcement of a covenant restricting the use 
of lots in a certain area to private residences, 
apartments, and certain types of business as against 
an owner seeking to put his lot to another use does 
not operate as a denial of due process.^^*^ 

b. Zoning Eegnlations 

The constitutional demands of due process are met 
by zoning regulations restricting the use to which prop¬ 
erty within a designated district may be put, or the 
character, size, or height of buildings within such a 
district, if they bear a substantial relation to public 
health, safety, morals, or general welfare, and are not 
arbitrary or unreasonable. 

Zoning statutes and ordinances, and regulations 
adopted pursuant thereto, in order to be valid, must 
meet the constitutional demands of due process. 
These demands are met by zoning statutes, ordi¬ 
nances, or regulations restricting the use to which 
property within a designated district may be put, 
or the character, size, or height of buildings within 
such a district, if they bear a substantial relation to 
public health, safety, morals, or general welfare, and 
are not arbitrary or unreasonable.^^ Conversely, 


10.5 Fla.—^Beck v. Littlefield, 68 So. 
2d 889. 

IL Tex.—Continental Oil Co. t. City 
of Wichita Falls, Com.App., 42 S. 
W.2d 236, certified questions an¬ 
swered 1 S.W.2d 696, 117 Tex, 256. 
12 C.J. pl266 note 76. 

12. Colo.—Willison v. Cooke, 130 P. 
828, 64 Colo. 320, 44 L.R.A-,N.S., 
1030. 

HI.—^Klumpp V. Bhoads, 200 N.E. 153, 
362 Ill. 412. 

Utah.—Smith v. Barrett, 20 P.2d 864, 
81 Utah 522. 

Zn absence of any comprehensive 
zoning plan establishing a restricted 
use or absolute prohibition, an ordi¬ 
nance forbidding the maintenance of 
gasoline filling stations, not consti¬ 
tuting nuisances, in particular locali¬ 
ties without the consent of a speci¬ 
fied per cent of adjoining property 
owners, is unconstitutional. 

Utah.—Smith v. Barrett, supra. 

12.5 Conn.—Beach v, Plajining and 
Zoning Commission of Town of 
Milford, 103 A.2d 814, 141 Conn. 
79. 

13 . u.S. —U. S. V. Wheeling Downs, 
D.aW.Va., 72 F.Supp. 882. 

Ga.—^Blackman Health Resort v. City 
of Atlanta, 107 S.B. 625, 151 Ga. 
507, 17 A.UB. 616, 

N.X—Phillips V. Borough of Bast 
Paterson, 46 A.2d 667, 134 NT.J.Law 
161, aifirmed 50 A.2d 869, 185 N.J, 
Law 203. 

W.Va.—State v. City of Charleston,. 
112 S,E. 577, 91 W.Va. 315, 


Wis.—State ex rel. Scandrett v. Nel¬ 
son, 3 N.W.2d 765, 240 Wis. 438. 

Denial to preserve drainage area 
To prevent landowner from im¬ 
proving his land in order that mu¬ 
nicipality may continue to have 
drainage area, by means of denying 
landowner building permit to so im¬ 
prove his land, is taking without due 
process or compensation, and is un¬ 
constitutional. 

N.J.—Antonelli Const, v. Mllstead, 
112 A2d 608, 34 N.J.Super. 449. 

14, Tex-—Spann v. City of Dallas, 
235 S.W. 613, 111 Tex. 350, 19 A.L. 
R, 1887. 

Gulf Refining Co. v. City of Dal¬ 
las, Civ.App., 10 S.W.2a 161, error 
dismissed. 

Permit after oonsent of pgroperty 
owners 

An ordinance purporting to require 
a residence owner who desires to in¬ 
close a porch in glass or screening 
to obtain the assent in writing of a 
majority of all owners of lota border¬ 
ing on the same street and within 
the same block, without requiring 
that such other property owners ex¬ 
press any reason for withholding as¬ 
sent or establishing any standard or 
guide for such refusal, and then re¬ 
quiring owner to invoke the discre- 
tioimxy i>ower of a* board of adjust¬ 
ment to Issue a permit, after assent 
has been obtained, is void as a vio¬ 
lation of due process. 

Del.—^Appeal of Lloyd, Super., 196 A. 
155. 


15. Colo.—Averch v. City and Coun¬ 
ty of Denver, 242 P. 47, 78 Colo. 
246. 

16. III.—City of Chicago v. Alton 
R. Co., 188 N.E. 831, 355 Ill. 65. 

16.5 Mo,—Matthews v. First Chris¬ 
tian Church of St. Louis, 197 S.W. 
2d 617, 355 Mo. 627. 

Judicial enforcement of racial re¬ 
strictive covenant as: 

Not involving denial of due process 
see supra S 700. 

Denial of equal protection of the 
laws see supra 5 538. 

16.50 Misa—^Frederic v. Board of 
Supers, Jackson County, 20 So.2d 
92, 197 Miss. 298, suggestion of 
error overruled 20 So.2d 671, 197 
Misa 293. 

Wis.—State ex reL Wisconsin Lu¬ 
theran High School Conference v. 
Sfnar, 66 N.W.2d 43, 267 Wis. 91. 
17- U.S.—Village of BucUd. Ohio v. 
Ambler Realty Co., Ohio. 47 S.Ct. 
114, 272 U.S. 366, 71 DEd. 303. 54 
A.L.R- 1016. 

Sinclair Refining Ca v. City of 
Chicago, aAIlU 178 F.2d 214— 
Dennis v. Village of Tonka Bay, G. 
C.A,Minn., 156 F.2d 672. 

Aia.—^Leary v. Adams, 147 So. 391, 
226 Ala. 472. 

CaL—^People v. Johnson, 277 P.2d 45. 
129 CaLApp.2d 1—City of Los An¬ 
geles V. Gage, 274 P.2d 34, 127 Cal. 
App.2d 442—^Bank of America Nat. 
Trust A Savings Ass'n v. Town of 
Atherton. 140 P,2d 678, 60 Cal.App. 
2d 268—City of Stockton v. Frisbie 
A Latta. 270 P. 270. 93 Cal.App, 277 
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—Thille V. Board of Public Works 
of City of Los Angreles, 255 P. 294, 
82 Cal.App. 187. 

Colo.—Colby V. Board of Adjustment, 
255 P. 443, 81 Colo. 344. 

Conn.—PoneZeit v. Dudas, 106 A,2d 

479, 141 Conn. 413—Gionfriddo v. 
Town of Windsor, 81 A.2d 266, 137 
Conn. 701—State v. Hillman, 147 
A. 294, 110 Conn. 92, 

Del.—^Papaioanu v. Commissioners of 
Rehoboth, 20 A,2d 447, 25 Del.Cbi. 
327. 

D.C.—^Larrabee v. Bell, 10 F.2d 986, 
56 App.D.C. 121—Varela v. Bell, 10 
P.2d 989, 56 App.D.C. 124, certio¬ 
rari denied U. S. ex rel. Varela v. 
Bell, 46 S.Ct. 484, 271 U.S. 670, 70 
L.Ed. 1143. 

Fla.—City of Miami Beach v. Ocean & 
Inland Co., 3 So.2d 364, 147 Fla. 

480. 

Ga.—^Humthlett v. Reeves, 85 S,B.2d 
25, 211 Ga. 210—Reed v. White, 63 
S.E.2d 597, 207 Ga. 623—Schofield 
V. Bishop, 16 B.E.2d 714, 192 Ga. 
732—Howden v. City of Savannah, 
159 S.E. 401, 172 Ga. 833. 

Ill.—^Deynzer v. City of Evanston, 
149 N.E. 790, 319 III. 226—City of 
Aurora v. Burns, 149 N.E. 784, 319 
Ill. 84. 

Drueck v. Peterson, 91 N.B.2d 
124, 340 IlLApp. 164. 

La.—Ransome v. Police Jury of Par¬ 
ish of Jefferson, 45 So.2d 601, 216 
La. 994—State ex rel. Manhein v. 
Harrison, 114 So. 159, 164 La. 564— 
State ex rel. Roberts v. City of 
New Orleans, 110 So. 201, 162 La. 
202—State ex rel. Giangrosso v. 
City of New Orleans, 106 So. 549, 
159 La. 1016—State ex rel. Civello 
V. City of New Orleans, 97 So. 440, 
154 La. 271, 33 A.L.R. 260. 

Me.—^Bolduc v. Pinkham, 88 AL.2d 817, 
148 Me. 17. 

Md.—City of Baltimore v. Cohn, 105 
A.2d 482, 204 Md. 523. 

Mich.—Portage Tp. v. Full Salvation 
Union, 29 N.W.2d 297, 318 Mich, 
693, appeal dismissed 68 S.Ct. 735, 
333 U.S. 851, 92 L.Ed. 1133, rehear¬ 
ing denied 68 S.Ct. 1336, 334 U.S. 
830, 92 L.Ed. 1757—People v. Scra- 
fano, 12 N.W.2d 325, 307 Mich. 655. 

Minn.—State v. Miller, 288 N.W. 713, 
206 Minn. 345. 

Mo.—^Kellog V. Joint Council of Wom¬ 
en's Auxiliaries Welfare Ass’n, 265 
S,W.2d 374—^Landau v. Levin, 213 
S.W.2d 483, 358 Mo. 77—City of 
Richmond Heights v. Richmond 
Heights Memorial Post Benev. 
Ass'n, 213 S.W.2d 479, 358 Mo. 70 
—Wippler V. Hohn, 110 S.W.2d 
409, 341 Mo. 780—State ex rel. Oliv¬ 
er Cadillac Co. v. Christopher, 298 
S.W. 729, 317 Mo. 1179, error dis¬ 
missed Oliver Cadillac Co. v. Chris¬ 
topher, 49 S.Ct 17, 278 U.S. 662, 73 
L.Ed. 669. 

Mont.—^Freeman v. Board of Adjust¬ 
ment of City of Great Palls, 34 P. 
2d 534, 87 Mont 342. 


Neb.—Dundee Realty Co. v. City of 
Omaha, 13 N.W.2d 634, 144 Neb. 
448 — ^Pettis V. Alpha Alpha Chap¬ 
ter of Phi Beta Pi, 213 N.W. 835. 
115 Neb. 525. 

Nev.—State ex rel. Davie v. Coleman, 
224 P.2d 309, 67 Nev, 636. 

N.J.—^Duffcon Concrete Products v. 
Borough of Cresskill, 64 A.2d 347, 
1 N.J, 609, 9 A.L.R.2d 678, 

Max V. Saul, 127 A. 785, 3 N.J. 
Misc. 780—^Jannarone v. Board of 
Adjustment of Town of Nutley, 153 
A. 256, 9 N.J.Misc. 210. 

N.T.—City of Yonkers v. Rentways, 
Inc., 109 N.E.2d 697, 304 N.T. 499 
—^Arverne Bay Const. Co. v. 
Thatcher. 15 N'.E.2d 587, 278 N.Y. 
222 . 

Franklin v. Incorporated Village 
of Floral Park, 63 N.Y.S.2d 637, 269 
App.Div. 696, affirmed 62 N.E.2d 
488, 294 N.T. 862. 

Fortieth St & Park Ave. v. Walk¬ 
er. 234 N.T.S. 708, 133 Misc. 907. 

Gedney Estates v. City of White 
Plains, 99 N.T.S.2d 111—People v. 
Perkins, 8 N.T.S.2d 868, reversed on 
other grounds 26 N.E.2d 278, 282 
N.T. 329. 

N.C.—Marren v. Gamble, 75 S.B.2d 
880, 237 N.C. 680—Appeal of Park¬ 
er. 197 S.E. 706, 214 N.C. 61. 

Ohio.—State ex rel. Jack v. Russell, 
123 N.E.2d 261, 162 Ohio St 281— 
State V. Stegner, 166 N.B. 226, 120 
Ohio St 418, 64 A.L.R. 916. 

Howell V. Cooper, 168 N.E. 767, 
33 Ohio App. 287—Cahn v. Guion, 
160 N.E. 868, 27 Ohio App. 141. 

State ex rel. Morris v. Osborn, 22 
Ohio N.P.,N.S., 549. 

Or.—Berger v. City of Salem, 284 P. 
273, 131 Or. 674—^Kroner v. City 
of Portland, 240 P. 536, 116 Or. 141. 
Pa.—^Appeal of Perrin, 156 A. 305, 
305 Pa, 42, 79 A.L.R. 912—Appeal 
of Goodman, 156 A. 309, 305 Pa. 55. 

R. I.—Sundlun v. Zoning Board of Re¬ 
view of City of Pawtucket, 146 A. 
451, 60 R.I. 108. 

S. D.—City of Bismarck v. Hughes, 
208 N.W. 711, 53 S.D. 838. 

Tenn.—Spencer-Sturla Co. v. City of 
Memphis, 290 S.W. 608, 155 Tenn. 
70. 

Tex.—^Ellis V. City of West Universi¬ 
ty Place, 175 S.W.2d 396, 141 Tex. 
608—^Lombardo v. City of Dallas, 
73 S.W.2d 475, 124 Tex. 1. 

Va-—Fairfax County v. Parker, 44 S. 
E.2d 9, 186 Va. 676. 

W.Va.—State ex rel. Baer v. City of 
Beckley, 57 S.B.2d 263, 133 W.Va. 
459—Carter v. City of Bluefield, 54 
S.E.2d 747, 132 W.Va. 881. 

Wis.—State v. Harper, 196 N.W, 451, 
182 Wis. 148. 33 A.L.R. 269. 

43 C.J. p 335 note 52. 

Courts not concerned with wisdom 
It is not within judicial function 
for courts to pass on wisdom of zon¬ 
ing ordinances, and only judicial 
function is to determine whether or¬ 
dinance is reasonably comprehensive 


in its application and has reasonable 
relation to preservation of public 
health, safety, morals, and where or¬ 
dinance is so qualified, its enforce¬ 
ment does not constitute taking of 
property without compensation or 
without due process of law. 

Ohio.—State ex rel. Jack v. Russell 
123 N.B.2d 261, 162 Ohio St 281.’ 

Fact that realty in. adjoining dty 
opposite the area zoned is unrestrict¬ 
ed will not render an otherwise valid 
zoning restriction invalid as denying 
due process. 

Tex—Gullo V. City of West Univer¬ 
sity Place, Civ.App., 214 S.W.2d 851, 
error dismissed. 

PairticTllar regulations valid 

(1) Prohibiting erection of garage 
within ten feet of private dwelling. 
N.J.—^Max V. Saul, 127 Au. 785. 

(2) Excluding or restricting con¬ 
struction of gasoline filling stations 
from residential or other designated 
districts. 

Ala.—Leary v. Adams, 147 So. 391, 
226 Ala. 472. 

Ga.—Howden v. City of Savannah, 
159 S.E. 401, 172 Ga. 833. 

N.Y.—Osborne v. Village of East 
Hampton, 66 N.Y.S.2d 646, 271 App. 
Div. 837. 

N.C.—City of Fayetteville v. Spur 
Distributing Co., 5 S.E.2d 888, 216 
N.C. 596. 

Okl.—City of Muskogee v. Morton, 
2n P. 188, 128 Okl. 17. 

Or.—Berger v. City of Salem, 284 
P. 273, 131 Or. 674. 

Pa.—^Appeal of Goodman, 156 A. 309, 
305 Pa. 55—^Appeal of Perrin, 156 
A. 305, 305 Pa. 42, 79 A.L.R. 912. 
Tex.—^McEachern v. Town of High¬ 
land Park, 73 S.W.2d 487, 124 Tex. 
36—Lombardo v. City of Dallas, 73 
S.W.2d 475, 124 Tex 1. 

(3) Prohibiting maintenance of 
public camping ground for private 
gain in certain areas. 

Me.—Inhabitants of York Harbor Vil¬ 
lage Corporation v, Libby, 140 A. 
382> 126 Me. 537. 

(4) Permitting only recreational 
activities on ocean beach land on 
which plaintiffs had intended to con¬ 
struct houses on pilings. 

Cal.—^McCarthy v. City of Manhat¬ 
tan Beach, 264 P.2d 932, 41 Cal.2d 
79, certiorari denied 75 S.Ct. 29, 348 
U.S. 817, 99 L.Ed. €44. 

(5) Forbidding residences in rear 
yard except under certain conditions. 
Ky.—^Moore v. City of Lexington, 218 

S.W.2d 7, 309 Ky. 671. 

(6) Providing that no lot held un¬ 
der separate ownership should be 
reduced below stated minknum size. 
Cal.—Clemons v. City of Los Angeles, 

222 P.2d 439, 36 Cal.2d 95. 

(7) Requiring that every dwelling 
thereafter erected be on lot abutting 
public street having right of way of 
at least thirty feet 
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Ohio.—State ex rel. Jack v. Russell, 
123 N.R2d 261, 162 Ohio St. 281. 
Apartment hortses; mnltipl«e dwell- 
ins^ 

(1) Regnilations prohibiting erec¬ 
tion of apartment houses in residen¬ 
tial district have been held valid. 
U.S.—^Village of Euclid, Ohio v. Am¬ 
bler Realty Co., Ohio, 47 S.Ct. 114, 
272 U.S. 365, 71 KEd. 303, 54 A. 
L.R. 1016. 

Koch V. City of Toledo, C.C.A. 
Ohio, 37 P.2d 336. 

Ohio.—Cahn v. Guion, 160 N.E. 868, 
27 Ohio App. 141. 

R.I.—City of Providence v. Stephens, 
133 A. 614, 47 R.I. 387. 

(2) So, ordinances creating single 
family districts and excluding multi¬ 
ple dwellings from such districts 
have been held valid. 

Ill.—Jacobson v. Village of Wilmette, 
85 N.B.2d 753, 403 Ill. 250. 

Mo.—City of Richmond Heights v. 
Richmond Heights Memorial Post 
Benev. Ass’n, 213 S.W.2d 479, 368 
Mo. 70. 

N.J.—Repp V. Shaadi, 38 A.2d 284, 132 
N.J.I^w 24. 

(3) Ordinance creating multiple 
dwelling district and forbidding erec¬ 
tion therein of addition to factories 
or new factory buildings did not 
amount to taking of property. 

U.S.—^American Wood Products Co. 
V. City of Minneapolis, C.C.A.Minn., 
35 P.2d 657. 

(4) Denial of permission to occupy 
a one family dwelling in a one fam¬ 
ily zoning district, as a fraternity 
house, which was defined by ordi¬ 
nance as a multiple dwelling, was 
authorized, notwithstanding denial 
allegedly amounted to a confiscation 
of property without due process of 
law. 

Pa.—^In re Jennings* Estate, 198 A. 
621, 330 Pa. 154, 

(6) So, faet that city zoning ordi¬ 
nance permitted a house which was 
occupied by a family consisting of 
eleven individuals to be converted in¬ 
to a duplex to house two- families 
without any restriction as to the 
number of members of each family, 
but forbade the use of the house as a 
sorority house by ten girls and a 
house mother, did not deprive owners 
of house who desired to sell house to 
sorority of their property without 
due process of law. 

Hl.-~Cassidy v. Triebel, 85 N.E.2d 
461, 337 ni-App. 117. 

The exclusloB. of bag-cJeftning 
dustry from the city*s light indus¬ 
trial zone was not unreasonable, ar¬ 
bitrary. or discriminatory, or viola¬ 
tive of the due process clauses of the 
federal or state constitutions. 
Minn.—State v, MiUer, 288 N.W. 713, 
206 Minn. 345. 

Tuiiexal borne 

Zoning ordinance was not denial of 
due process in its ci^eratioii against 
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one denied permit for funeral home 
in restricted district. 

Okl.—In re Dawson, 277 P. 226, 136 
Okl. 113. 

Hospitals 

(1) Ordinance establishing re¬ 
stricted areas for hospitals for in¬ 
sane does not result in denial of due 
process. 

Cal.—Stern v. City of Dos Angeles, 
295 P. 23. 211 Cal. 77S-—Ruther¬ 
ford V, City of Dos Angeles, 295 P. 
23, 211 Cal. 777—Wittman v. City 
of Dos Angeles, 295 P. 22, 211 Cal. 
778—Jones v. City of Dos Angeles, 
295 P. 14. 211 Cal. 304. 

(2) Erection by city of isolation 
hospital In residential district was 
not in violation of Fourteenth 
Amendment, 

Cal.—Jardine v. City of Pasadena, 
248 P. 225, 199 Cal. 64, 48 A,UR. 
509. 

Jtmk srazd 

(1) A county zoning ordinance, 
prohibiting use of land in suburban 
residence district except for specified 
permitted uses, not including junk 
yards, was not unconstitutional as 
depriving owner of junk yard of 
property without due process of law. 
Va.^—^Pairfax County v. Parker, 44 S. 
E.2d 9, 186 Va. 675. 

(2> Similarly, a provision in zon¬ 
ing ordinance prohibiting storage of 
scrap iron and junk in district zoned 
as “industrial,” has been sustained 
as applied to property on which is 
conducted an auto parts or auto sal¬ 
vage business. 

Mo.—City of St. Douis v, Friedman, 
216 S.W.2d 476, 858 Mo, 681. 

Oil tanks 

Under zoning ordinance inhibiting 
erection of oil tanks constituting in¬ 
creased fire hazard over previous 
nonconforming use, board of adjust¬ 
ments was not estopped to revoke 
permit for construction of oil tanks 
erroneously granted by building de¬ 
partment after construction had been 
commenced as against contention 
revocation was unconstitutional as 
depriving owner of its property with¬ 
out due process of law. 

N.J.—Home Fuel Oil Co. v. Borough 
of Glen Rock, 192 A. 516, 118 N.J. 
Daw 346. 

Oil and gas weHa 

Zoning ordinance placing farm 
tract recently acQulred by city in 
residence zone wherein drilling of oil 
and gas wells was prohibited was 
not invalid exercise of police power, 
and did not deprive lessee which ac¬ 
quired lease prior to acquisition of 
tract by city of property without 
due process. 

U.S.—Cromwell-Franklin Oil Co. v. 
Oklahome City, D.C.Okl., 14 F.Supp. 
370. 

Height and size of fftraotarez 

<1) Regulations as to the size and 
height of buildings in certain dls- 
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trlcts, enacted for the safety, com¬ 
fort, or convenience of the people 
and for the benefit of the property- 
owners generally, are valid unless 
plainly unreasonable. 

U.S.—Welch V. Swasey, Mass,, 29 S. 

Ct. 561. 214 U.S. 91, 5S D.Ed. 923. 
N.D,—*:*ity of Bismarck v. Hughes, 
268 N.W. 711, 53 N.D. 838. 

Ohio.—Harris v. State, 155 N.E. 166. 
23 Ohio App. 33. 

<2) Such regulations are not ren¬ 
dered void by a discrimination be- 
j tween businc.ss and residence dis¬ 
tricts as to the height allowed. 

U.S-—Welch V. Swasey, Mass., 29 S. 
Ct. 567, 214 U.S. 91, 53 D.Ed. 925. 

(3) A zoning ordinance liraSting 
fences and walls other than neces¬ 
sary retaining walla to a height of 
five and six feet, respectively, for 
the front and rear of residential lots 
was held constitutional. 

N.C.—Appeal of Parker, 197 S.E. 706. 
214 N.C. 51. 

(4) Denying applicant for building 
permit right to erect building sixtj*- 
six and two-thirds per cent higher 
than other owners in same zoning 
district are allowed was not depriva¬ 
tion of property without due process. 
III.—^Michigan-Dake Bldg. Corpora¬ 
tion V. Hamilton, 172 N.E. 710, 340 
Ill. 284. 

(5) Removal by commission on 
height of buildings in city of Boston 
of more onerous building restrictions 
from some estates and not from oth¬ 
ers did not deny due process. 

Mass.—^Ayer v. Cram, 136 N.E. 338, 

242 Mass. 30. 

(6) But a statute granting to com¬ 
missioners of roads and revenues of 
Glynn county power to regulate num¬ 
ber of stories and size of buildings 
was held to deny due process, the 
legislature having no authority to 
grant to the authorities of that coun¬ 
ty the power to pass zoning ordi¬ 
nances. 

Ga—Glynn County Comers t. Cate, 
187 S.E 636, 183 Ga. 111. 

Building 

<1) A zoning ordinance requiring 
buildings in a residential district or 
other locality to be set back a spec¬ 
ified distance from the property 
is not a taking of property without 
due process. 

U.S.—Gorieb v. Fox, Va., 47 S.Ct 675. 
274 U.S. 603, 71 D.Ed, 1228, 53 A. 
D.R. 1210. 

Dsl —Sampere v. City of New Or¬ 
leans, 117 So. 827, 166 Da. 776, af¬ 
firmed 49 S.Ct 262, 279 U.S. 812, 
73 DEd. 971. 

Wis.—'Bouchard v. Zetley, 220 N.W. 
209, 196 Wis. 635. 

<2) Expense to owner acquiring 
desired depth of building does not 
render order establishing set-back 
lino contrary to due process. 

U.S.—Weiss V. Guion, D.CLOhlo, 17 P. 
2d 20X 
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laws or regulations of this nature are unconstitu- public health, safety, morals, or general welfare, 
tional, either generally or as applied to particular or are arbitrary and unreasonable.^^ 
property, if they bear no substantial relation to 


Scliools 

Zoning ordinance which had ef¬ 
fect of permitting public and paro¬ 
chial schools to be maintained in res¬ 
idential area, but which excluded 
schools of higher learning and spe¬ 
cialty schools, was based on a rea¬ 
sonable classification, and did not 
constitute a deprivation of due proc¬ 
ess. 

N.J.—Yanow v. Seven Oaks Park, 
Inc.. A.2d 482, 11 N.J. 341. 36 
A.L,Il.2d 639. 

Side yards 

Provision of zoning ordinance re¬ 
quiring side yards at least three feet 
wide on each side of a one family 
dwelling or double house is not con¬ 
trary to state or federal constitu¬ 
tions. 

Pa.—-Appeal of Junge, 89 Pa.Super. 
548. 

Emergency ordinance relative to 
building restrictions pending investi¬ 
gation and enactment of permanent 
zoning ordinance was not invalid as 
depriving citizen of property with¬ 
out due process of law. 

Ky.—Fowler v. Obier, 7 S.W.2d 219, 
224 Ky. 742. 

Board of adjnstmeat 
Provision of zoning ordinance for 
board of adjustment to prevent in¬ 
equalities and injustices resulting 
from strict enforcement of ordinance 
is important to validity of ordinance 
and statute under which enacted. 
Mont.—^Freeman v. Board of Adjust¬ 
ment of City of Great Falls, 34 P. 
2d 534, 97 Mont, 342. 

D iscriminatioa. 

Where zoning ordinance prohibited 
establishment of cream buying sta¬ 
tions in certain block, but recognized 
right of existing stations to continue 
their business, conviction of defend¬ 
ant who undertook to establish and 
operate another cream buying sta¬ 
tion in same block in violation of or¬ 
dinance did not violate the constitu¬ 
tion. 

Kan.—City of Norton v. Hutson, 46 
P.2d 630, 142 Kan. 305. 
l>efenses 

Zoning ordinance, restricting use 
of particular property to dwellings, 
was within city’s police power, and 
did not deny due process to property 
owner, who constructed apartment 
building, relying on invalidity of or¬ 
dinance annexing property to city. I 
U.S.—^De Lano v. City of Tulsa, C.C. j 
A,Okl., 26 F.2d 640, certiorari de-! 
nied Delano v. City of Tulsa, 49 ! 
S.Ct. 179, 278 IJ.S. 654, 73 L.Ed. 
564. 

18- U.S.—State of Washington ex 
reL Seattle Title Trust Co. v. Ro¬ 
berge. Wash., 49 S.Ct. 50, 278 U.S. 


116, 73, DEd. 210. 86 A.D.R. 654— 
Nectow V. City of Cambridge, 
Mass., 48 S.Ct. 447, 277 U.S. 183, 
72 L.Ed. 842. 

Women’s Kansas City St. An¬ 
drew Soc. V. Kansas City, C.C.A 
Mo., 58 F.2d 593. 

Knickerbocker Ice Co. v. 
Sprague, D.C.N.Y-, 4 F.Supp. 499. 

Ala.—^Pentecostal Holiness Church 
of Montgomery v. Dunn, 27 So.2d 
661, 248 Ala. 314. 

Cal.—Bank of America Nat. Trust 
& Savings Ass’n v. Town of Ather¬ 
ton, 140 P-2d 678, 60 Cal.App.2d 
268. 

Conn.—Gionfriddo v. Town of Wind¬ 
sor, 81 A.2d 266, 137 Conn. 701. 

Del.—Corpus Jtiris Secundum cited 
in Papaioanu v. Commissioners of 
Rehoboth, 20 A.2d 447, 450, 25 Del. 
Ch, 327—^In re Ceresini, 189 A- 443, 
8 W.W.Hsurr. 134. 

D.C.—^American University v. Pren- 
tiiss, D.C„ 113 F.Supp. 389, affirmed, 
C.A., 214 P.2d 282, certiorari de¬ 
nied Wrather v. American Uni¬ 
versity, 75 S.Ct 217, 348 U.S. 898, 

I 99 D.Ed. 705. 

Fla.—Stengel v. Crandon, 23 So.2d 
835, 156 Fla. 592, 161 A.L.R. 1228. 

Ill.—Petropoulos v. City of Chicago, 
125 N.B.2d 522, 5 I11.2d 270—Ander- 
man v. City of Chicago. 40 N.E.2d 
51, 379 Ill. 236—^People ex rel. 
Kirby v. City of Rockford, 2 N.E. 
2d 842, 363 Ill. 531—Spies v. Board 
of Appeals. 169 N.E. 220, 337 Ill. 
607. 

Illinois Life Ins. Co. v. City of 
Chicago, 244 IlLApp. 185. 

Iowa.—Granger v. Board of Adjust¬ 
ment of City of Des Moines, 44 
N.W.2d 399, 241 Iowa 1356. 

Miss.—Jones v. City of Hattiesburg, 
42 So.2d 717, 207 Misis. 491. 

Mo.—State ex rel. Better Built Home 
& Mortgage Co. v. McKelvey, 256 
S.W. 495, 301 Mo. 130—City of St 
Louis V. Evraiff. 256 S.W. 489, 301 
Mo. 231—State ex rel. Penrose Inv. 
Co. V. McKelvey, 256 S.W. 474, 301 
Mo, 1. 

Mont.—^Freeman v. Board of Adjust¬ 
ment of City of Great Falls, 34 P. 
2d 634, 97 Mont 342. 

N.J.—Schmidt v. Board of Adjust¬ 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 406. 

Marie’s Launderette v. City of 
Newark, 113 A.2d 190, 35 N.J.Super. 
94. 

Rice V. City of Newark, 40 A.2d 
561, 132 N.J.Law 387—^Ignaciunas 
V, Risley, 121 A. 783, 98 N.J.Law 
712, affirmed Ignaciunas v. Town of 
Nutley, 125 A. 121, 99 N.J.Law 389. 

N.Y.—^Vernon Park Realty v. City 
of Mount Vernon, 125 N.T.S.2d 
112, 282 App.Div. ’ 890, appeal de- 
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nled 126 N.T.S.2a 200, 282 App. 
Div. OSS, and in which appeal is 
denied 117 N.E.2d 919, 306 N.T. 
746, affirmed 121 N.E.2d 517, 307 
N.Y. 493. 

Plymouth Builders, Inc. v. Vil¬ 
lage of Lindenhurst, 117 N.Y.S,2d 
583, affirmed 134 N.Y.S.2d 225, 284 
App.Div. 895—^Delaware, L. & W. 
R. Co. V. City of Pulton, 114 N. 
Y.S.2d 481, affirmed 121 N.Y.S.2d 
582, 281 App.Div. 1005. 

Ohio.—Mehl v. Stegner, 175 N.E. 712, 
38 Ohio App. 416. 

Loesch Allotment Co. v. Village 
of Newburgh Heights, Com.Pl., 100 
N.R2d 643. 

Pa.—Taylor v. Moore, 154 A. 799, 303 
Pa. 469. 

R.I.—Sundlun v. Zoning Board of 
Review of City of Pawtucket, 145 
A. 451, 50 R.I. 108—City of Provi¬ 
dence V. Stephens. 133 A 614, 47 
R.I. 387. 

Tex.—Simms v. City of Sherman, 
Civ.App., 181 S.W.2d 100, affirmed 
183 S.W.2d 415, 143 Tex. 115— 

City of Texarkana v. Mabry, Civ. 
App., 94 S.W.2d 871, error dis¬ 
missed. 

Wash-—Manos v. City of Seattle^ 24 
P.2d 91, 173 Wash. 662. 

W.Va.—Carter v. City of Bluefield, 
54 S.E.2d 747, 132 W.V€U 881. 
Wis.—State ex rel. Scandrett v. Nel¬ 
son, 3 N.W.2d 765, 240 Wis. 438. 
The test of whether a zoning re¬ 
striction constitute® a taking with¬ 
out due process Is whether the re¬ 
striction on the owner’s property 
precludes use for any purpose to 
which it is reasonably adapted. 

N.Y.—^Plymouth Builders, Inc. v. 
Village of Lindenhurst, 117 N.Y.S. 
2d 683, affirmed 134 N.Y.S.2d 225, 
284 App.Div. 895. 

Particular regnXatioiis invalid 

(1) Zoning ordinance, as applied 
to gravel pit within residence dis¬ 
trict, was held unreasonable and un¬ 
constitutional. 

U.S.—^Village of Terrace Park v. 
Brrett, aC-AOhio, 12 F.2d 240, 
certiorari denied 47 S.Ct- 100, 273 
U.S. 710, 71 L.Ed. 852. 

(2) Zoning ordinance applied to 
prevent construction of jail on coun¬ 
ty premises in undeveloped part of 
city is arbitrary, unreasonable, and 
invalid. 

Fla—State v. Du Bose, 128 So. 4, 
99 Fla 812. 

(3) An ordinance seeking to 
change a neighborhood used for 
yeans as an industrial section with¬ 
out detriment to the public health, 
safety, or general welfare, into a 
residential district, was held void. 
N.J.—Cooper Lumber Co. v. Dam- 

mers, 126 A 326, 2 N.JAtisa 289. 
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While a number of ordinances or regulations pro¬ 
hibiting the erection of business buildings or busi¬ 
ness use of property in a residential district have 
been held reasonable and not a denial of due proc¬ 
ess of law,^^ some ordinances or regulations of this 
type,2t^ or prohibiting an owner of property in an 
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apartment zone from using his property for a law¬ 
ful business,21 have been deemed to violate due 
process. Generally, the exclusion, either absolutely 
or subject to arbitrary conditions, of humanitarian 
noncommercial uses,21-5 such as philanthropic homes 
for old people^i'^io or orphans,21*15 schools,2l*20 and 


(4) Resolution prohibiting- busi¬ 
ness use of structures less than 
twenty feet wide and fifty feet deep 
was a taking of property without 
due process. 

N.T.—Oppenheimer v. Kraus, 223 Nf. 
T.S. 467, 221 App.Div. 773, affirmed 
1&9 ISr.B. 651, 246 N.T. 550, 

(5) An ordinance prohibiting erec¬ 
tion of any building for use as a 
grain elevator, grain storage house, 
flour mill, public automobile garage, 
coal shed, or stone shed within re¬ 
stricted area of village was unrea¬ 
sonable and discriminatory, where 
that area was devoted to commercial 
and industrial purposes. 

Ohio.—Village of Ottawa v. Oden-; 
weller Milling Co., 13 N.E.2d 144, 
57 Ohio App. 170. 

(6) Ordinance establishing frac¬ 
tion only of city into district, and 
providing that no building intended 
to be used as dwelling should be 
erected therein, except as single or 
two-family dwelling, where district 
was shown to be in most healthful 
part of municipality in which to 
erect apartment houses, denied due 
process. 

Ohio.—City of Youngstown v. Kahn 
Bros. Bldg. Co., 148 N.E, 842, 112 
Ohio St. 654, 43 A.Li.R* 662. 

(7) 2k)ning ordinance prohibiting 
skating rink within public park, 
school ground, or playground and 
within specified distance therefrom, 
which had effect to prohibit estab¬ 
lished skating rink not nuisance in 
fact, was void as not based upon 
valid exercise of police power. 
'Wash.—^Manos v. City of Seattle^ 24 

F.2d 91, 173 Wash. 662. 

(8) Zoning of comer lot in sev¬ 
enty-acre residential tract abutting 
on chief artery of travel as purely 
residential, while opposite side was 
given over to business purposes, is 
confiscatory* 

Pa,—Taylor v. Haverford, Tp,, 149 
A. 639, 299 Pa. 402. 

(9) 2^nlng ordinance not defining 
with certainty the location, bound¬ 
aries and areas into which munici¬ 
pality was divided is in violation of 
due process clauase. 

Ohio.—Village of Westlake v. Elrick, 
App., 83 N.E.2d e4«. 

(10) Order, which rezoned univer¬ 
sity campus so that immediate effect 
of order was to prevent building of 
hospital to be maintained on campus 
in connection with a school of nurs¬ 
ing. was unconstitutional as a tak¬ 


ing of the university’s property with¬ 
out due process of law. 

D.C.—Prentiss v. American Univer¬ 
sity, CA., 214 P:2d 282. 

(11) A zoning ordinance not re¬ 
stricting the number of i>eople or 
families residing in a building, pro¬ 
vided they live as one housekeeping 
unit, etc., and permitting the rent¬ 
ing of one or more rooms in a pri¬ 
vate residence, held unreasonable and 
unconstitutional when so applied as 
to prevent plaintiffs from complet¬ 
ing and using their building as a 
two-family dwelling, where plain¬ 
tiffs* lot was near two apartment 
buildings and a busy street, and 
was located in a small tract zoned 
for residential use, which was sur¬ 
rounded by property zoned for either 
commercial uses or apartments. 

Ill.—^Anderman v. City of (Chicago, 
40 N.E.2d 51. 379 IlL 236. 

! 19. U-S.—Sinclair Refining Co. v. 

[ City of Chicago, CA.IU., 178 P.2d 
I 214. 

Dennis v. Village of Tonka Bay, 
D.C.Minn., $4 F.Supp. 214, afiarmed, 
C.C.A., 15S F.2d 672. 

Ala—^Marshall v, City of Mobile, 35 
So.2d 553, 250 Ala 646. 

Colo,—City of Colorado Springs v. 

Miller, 36 P.2d 161, 95 Colo. 337. 
Kan.—City of Norton v. Hutson, 46 
P.2d 630, 142 Kan. 305—Ware v. 
City of Wichita 214 P. 99, 113 
Kan. 153. 

La—^Ransome v. Police Jury of Par^ 
ish of Jefferson, 45 So.2d 601, 216 
La 994—State ex reL Dema Realty 
Co. V. Jacoby, 123 So. 314, 168 
La 752. 

Neb.—Dundee Realty Co. v. City of 
Omaha 13 N.W.2d 634. 144 Neb. 
448. 

N.T.—City of Yonkers v. Rent ways. 

Inc., 109 N.B.2d 597, 304 N.T. 499. 
Ohio.—Cahu v. Guion, 160 N.B. 868, 
27 Ohio App. 141. 

OireninstaiLoes sustadnisg ordinaaoe 

Where subdivisions in city were 
originally sold under a general plan 
restricting them to residences, and 
less than one-fourth the area set 
aside for business in city was being 
used for business, zoning ordinance 
restricting property in subdivisions 
to residential uses was valid and 
not a denial of due process. 

Tex.—GuUo V. City of West Uni¬ 
versity Place, Civ.App., 214 S*W.2d 
851, error dismissed. 

Storage of owner's trucks barred 

Zoning ordinance restricting uses 
of property in residence district to 
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one-family dwellings and uses acces¬ 
sory thereto, construed to prohibit 
owner from storing in garage on 
such premises trucks used in his 
business, was not unconstitutional 
as denying due process. 

Mich.—People v. Scrafano, 12 N.W.3d 
325. 307 Mich. 655. 

20. Ga.—Smith v. City of Atlanta, 

132 S.B. 66, 161 Ga. 769, certiorari 
denied City of Atlanta v. Smith, 
46 S.Ct. 486, 271 U.S. 672, 70 L.Ed. 
1144. 

N.J.—^Ignaciunas v. Risley, 121 A. 
783, 98 N.J.Law 712, affirmed Ig- 
naciunas v. Town of Nutley, 125 
A- 121, 99 N.J.Law 389. 

SL Ga—Morrow v. City of Atlanta, 

133 S.R 345, 162 Ga 228. 

2L5 Ohio.—State ex rel. Synod of 

Ohio of United Lutheran Church 
in America v. Joseph, 39 N.E.2d 
615, 139 Ohio St. 229, 138 A.L.R. 
1274. 

2LX0 U.S.—Seattle Title Trust Co. 
V. Roberge. Wash., 49 S.Ct. 60, 
278 U.S. 11$. 73 UEd. 210, 86 A. 
I*R 654. 

Women’s Kansas City St An¬ 
drew Society V. Kansas City, C 
C.A.MO., 58 P.2c! 593. 

2L15 U.S.—Village of University 
Heights V. Cleveland Jewish Or¬ 
phans* Home, C.C.A.Ohlo. 20 F.2d 
743, 54 A.L.R. 1008. 

ax.ao Or.—Roman Catholic Arch¬ 
bishop V. Baker, 15 P.2d 391, 140 
Or. 600. 

Private sehocls bazxsd; pRiblio 
schools allowed 

An ordinance which permits the 
maintenance of a public school but 
excludes the operation of a private 
school within the same area violates 
due process- 

Fla—City of Miami Beach v. State 
ex rel. Lear, 175 So. 537, 128 Fla. 
750. 

Ill.—(Catholic Bishop of (Chicago v. 
Kingery, 20 NJE.2d 683, 371 JXl. 
257. 

Sonts padvate solkools allowed 
Owner of large tract In a resi¬ 
dential zone in which zoning ordi¬ 
nance permitted conduct of schools 
by churches was entitled to a certif¬ 
icate of occupancy to use such prem¬ 
ises as a nonsectarian private board¬ 
ing school for boys, and z^fusal to 
permit such us© of the premises was 
arbitrary, and a denial of due process 
of law. 

N.J.—Lumpkin v. Township Commit¬ 
tee of Bernards Tp., 48 A.2d 798, 
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churches,21*25 from residential districts is invalid 
as violating due process in the absence of an ade¬ 
quate showing that such exclusion is in furtherance 
of public health, safety, morals, or welfare. In this 
connection, a distinction has been drawn between 
schools for the education of community children in 
accordance with the statutory requirements of com¬ 
pulsory education and other schools, such as semi¬ 
naries, colleges, universities, trade, or professional 
schools, and it has been held that these other schools 
may be reasonably excluded from a residential dis¬ 
trict as constituting business uses or as opposed to 

the public interest.2i*30 

In general, the police power to pass reasonable 
zoning laws cannot be so exercised as to deprive 


a property owner of a preexisting right with re¬ 
spect to the use of his property ,22 at least, where 
the preexisting use is not harmful to public health, 
safety, morals, or welfare.22.5 Necessary addition to, 
or a natural expansion of, a preexisting use may 
also fall within the protection of the due process 
clause. 22.110 However, expansion of a preexisting 
use beyond the necessity for protecting the original 
property interest may be prohibited without offend¬ 
ing due process,22-15 and a zoning ordinance pro¬ 
hibiting the structural alteration of buildings used 
for a nonconforming use which will indefinitely pro¬ 
long the life of the building does not violate the 
due process clause.22-20 The inclusion of private 
land in a residential district under a zoning ordi- 


134 N.J.Liaw 428, motion granted 
49 A.2d 2S6, 134 N.J.Law 531. 
ai.25 Nev.—State ex rel. Roman 
Catholic Bishop of Reno v. Hill, 
90 P.2d 217» 59 Nev. 231. 

Ohio.—State ex rel. Synod of Ohio 
of United Lutheran Church, in 
America v. Joseph, 39 N.B.2d 615, 
139 Ohio St. 229, 138 A.L.R. 1274. 
Tex.—Simms v. City of Sherman. 
Civ.App., 181 S.W.2d 100, affirmed 
183 S.W.2a 415, 143 Tex. 115. 

21.30 N.J.—^Yanow v. Seven Oaks 
Park, 94 A.2d 482, 11 N.J. 341, 36 
A.L.R.2d 639. 

22. Idaho.—O'Connor v. City of 
Moscow, 202 P.2d 401, 69 Idaho 
37, 9 A.L.R.2d 1031. 

III.—^Illinois Life Ins. Co. v. City 
of Chicago, 244 Ill.App. 185. 
Miss .—Jones v. City of Hattiesburg, 
42 So.2d 717, 207 Miss, 491. 

The facts in existence at date of 
passage of zoning ordinance are the 
only material factors to consider 
in determining whether application 
of ordinance to particular property 
would deprive owner of property 
without due process. 

U.S.—^Dennis v. Village of Tonka 
Bay, D.C.Minn., 64 P.Supp. 214, af¬ 
firmed, C.C.A., 156 P.2d 672. 
When right vests 

CD The right to utilize one's prop¬ 
erty to conduct a lawful business 
becomes entitled to constitutional 
protection against otherwise valid 
legislative restrictions as to locality 
by city's zoning ordinance, or be¬ 
comes “vested" within the full mean¬ 
ing of that term, when, prior to the 
enactment of such restrictions, the 
owner has In good faith substantially 
entered on the performance of a 
series of acts necessary to the ac¬ 
complishment of the end intended, 
and so where owner of residence 
had begun to convert his residence 
into a florist -shop prior to enact¬ 
ment of zoning ordinance, he ac¬ 
quired a vested right 
Hy,—-Barlington v. Board of Council- 


men of City of Frankfort 140 S. 
W.2d 392, 282 Ky. 778. 

(2) However, where at time of en¬ 
actment of zoning ordinance pro¬ 
posed service station upon land had 
not been constructed and one lease 
entered into with an oil company 
before enactment of ordinance was 
impossible of performance and a sec¬ 
ond lease entered into was after 
passage and effective date of ordi¬ 
nance, leases created no vested rights 
in landowners and ordinance as it 
applied did not violate due process 

Ind.—^Lutz V. New Albany City Plan 
Commission, 101 N.E.2d 187, 230 
Ind. 74. 

SevocatioiL of gasoliiie station, per¬ 
mit deprived permittee of property 
without due process. 

; U.S.—City of Evansville, Ind., v. 
Gaseteria, Inc., C.C.AL.Ind., 51 P. 
2d 232. 

Provision for termisAtion after rea¬ 
sonable period 

Zoning ordinance, which was 
passed while defendant was lawfully 
engaged in jnnk business and which 
provided that existing undesirable 
businesses could be ordered terminat¬ 
ed after reasonable period, and ordi¬ 
nance which directed defendant to 
close junk business within one year, 
deprived defendant of his right to 
continued lawful use of property and 
of his right to due process of law. 
Ohio.—City of Akron v. Chapman, 
116 N.E.2d 697. 160 Ohio St. 382. 

Chang© of ownership 

Provision of ordinance deeming 
any change of ownership of existing 
business in which pool, billiard, card, 
or dice game is played, or in which 
draft beer or liquor by the drink 
is sold, or in which any coin operated 
amusement device is maintained and 
operated, to be a new or eudditional 
business under other provisions pro¬ 
hibiting opening or operating within 
specified areas new businesses within 
ordinance^ is an unreasonable exer¬ 
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cise of police power and Is uncon¬ 
stitutional as depriving owners of 
existing businestses of type involved 
in the prohibited areas of property, 
without due process of law. 

Idaho.—O'Connor v. City of Mos¬ 
cow, 202 P.2d 401, 69 Idaho 37, 9 
A.L.R.2d 1031. 

22j 5 Idaho.—O'Connor v. City of 
Moscow, supra. 

Ky.—^Darlington v. Board of Coun- 
cilmen of City of Frankfort, 140 
S.W.2d 392, 282 Ky. 778. 

Tex.—City of Corpus Christ! v. Allen, 
254 S.W.2d 759, 152 Tex. 137. 
Junk yard in light isdnstarial dis¬ 
trict 

Where operators of automobile 
wrecking yards in light industrial 
district of city were operating prior 
to enactment of zoning ordinance of 
city, and nonconforming uses by op¬ 
erators of yards did not constitute 
a nuisance and did not appear to be 
harmful in any way to public health, 
safety, morals, or welfare, invoking 
ordinance to compel them to cease 
operating their business or to move 
to another district wais a taking of 
property without due process of law. 
Tex.—City of Corpus Christ! v. Allen, 
supra. 

22.10 Pa.—Molnar r. George B. 
Henne & Co., 105 A-2d 325, 377 
Pa. 571. 

22.15 Pa.—Molnar v. George B. 
Henne & Co., supra. 

22.20 Ky.—Selligman v. Von Allman 
Bros., 179 S.W.2d 207, 297 Ky. 121. 
Requiring permit 

Zoning statute and orders provid¬ 
ing that no structure shall be con¬ 
structed, enlarged, or altered to pro¬ 
long life of building without first 
obtaining permit doe© n©t unconsti¬ 
tutionally deprive owner of property 
devoted to lawful nonconforming use 
of property rights without due proc¬ 
ess of law. 

Mo.—Women’s Christian Ass'n of 
Kansas City v. Brown, 19t S.W.2d 
900, 354 Mo. 700. 
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nance, with resulting inhibition of its use for busi¬ 
ness and industrial buildings, to the serious damage 
of the owner denies due process if the health, safety, 
convenience, or general welfare of the territory 
affected will not be promoted thereby.-^ While an 
ordinance may, in the lawful exercise of police pow¬ 
er, restrict certain districts to residential uses, such 
power does not extend to the restriction of such dis¬ 
tricts to a particular class of residents.^^ 

A zoning ordinance enacted to promote merely 
private rights or private comfort, or to satisfy pure¬ 
ly esthetic desires, is unconstitutional but the 
fact that considerations of an aesthetic nature en¬ 
tered into the reasons for the passage of an ordi¬ 
nance, which was otherwise valid as a reasonable 
exercise of the police power, will not render it 
violative of due process.^e 

A zoning ordinance is not unconstitutional be¬ 
cause vesting in the city council, or a city agency 
or official, the power to grant a variance or a permit 
for a use of property within a district other than as 


authorized by the ordinance."^ It has been held that 
a permit is a reasonable requirement for a change 
from one nonconforming use to another noncon¬ 
forming use regardless of whether the applicant 
considers it to be within the same class, and that 
such requirement does not constitute an unconsti¬ 
tutional deprivation of the owners’ property and 
rights without due process of law.-^*^ To permit 
an agency, in its uncontrolled discretion, to forbid 
a use of property in one block because it would 
create hazards from fire or disease, while permitting 
an identical use in another similar block because it 
would not create such hazards, would be to delegate 
to the agency the power to deprive a citizen of his 
property and vested rights without due process of 
law.“S So an ordinance providing that certain busi¬ 
nesses, including motion picture shows, shall not 
be maintained in residential districts without a per¬ 
mit, but prescribing no standard to be followed iti 
determining whether a permit shall be granted, is 
unconstitutional as allowing an arbitrary determina¬ 
tion of that question based on the desires of adja- 


23 . U.S.—^Nectow V. City of Cam¬ 
bridge, Mass., 48 S.Ct. 447, 277 
U.S. 183, 72 L.Ed. 842. 

Ill.—Petropoulos v. City of Chicago, 
125 N.E.2d 522, 6 I11.2d 270. 

—City of Baltimore v. Cohn, 105 
A.2d 482, 204 Md. 523. 

Ohio.—State ex rel. Cook v. Turgeon, 
77 N.E.2d 283, 84 Ohio App. 287 
—^^lehl v. Stegner, 175 N.R 712, 
3S Ohio App. 416. 

W.Va,—Carter v. City of Bluefield, 
64 S.E.2d 747, 132 W.Va. 881. 

24. U.S.—^Women's Kansas City St 
Andrew Soc. v. Kansas City, Mo., | 
C.C.A.Mo., 58 F.2d 693. 

Old ladies’ home 

That the use of property in a resi¬ 
dential district hy an old ladies’ 
home may depress highly sensitive 
persons furnishes no basis for re¬ 
strictions against such use. 

U.S.—^Women’s Kansas City St An¬ 
drew Soc, V. Kansas City, Mo., 
supra. 

25 . U.S.—^Women’s Kansas City St 
Andrew Soa v. Kansas City, Mo., 
supra, 

Colo.—Willison v. Cooke, 130 P. 828, 
64 Colo. 320, 

Del,—Papaioanu v. Commissioner® of 
Rehoboth, 20 A.2d 447. 25 I>el.Ch. 
S27. 

Ohio.—City of Youngstown v. Kahn 
Broa Bldg. Co., 148 N.E. 842, 112 
Ohio St 654, 43 A,.L<.R. 662. 

Tex.—City of Texarkana v. Mabry, 
Civ.App,, 94 S.W.2d 871, error dis¬ 
missed. 

20. U.S.—Welch V. Swasey, Mass., 
29 S.Ct 567, 214 U.S. 01, 53 L.Ed. 
923. 
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Me.—Inhabitants of York Harbor 
Village Corporation v. Libby, 140 
A. 382, 126 Me. 537. 

27. Iowa.—Marquis v. City of Wa¬ 
terloo, 228 N.W. 870, 210 Iowa 439. 
When. XLO applica^on made 
Where there exists a provision for 
variance and no application Is made 
thereunder, there is no such com¬ 
plete and absolute prohibition of use 
i as to bring before the court the 
question as to whether there has 
been an unconstitutional deprivation 
of property. 

I^.Y.—^Incorporated Village of Upper 
Brookville v. Faraco, 125 N.Y.S. 
2d 214, 282 App.Div. 943, affirmed 
120 N.R2d 835, 307 N.Y. 642. 
FermittixLg XLSeti of pnhUo oonoem. 

Provision of city iioning ordinance 
authorizing the granting of condi¬ 
tional use permits to permit cer¬ 
tain uses, of public concern in zones 
from which such uses would other¬ 
wise be excluded, when it be found 
that such uses were deemed essen¬ 
tial or desirable to the public con¬ 
venience or welfare, was not uncon¬ 
stitutional, as a denial of due proc- 

^.^-Wheeler v. Gregg, 203 P.2d 37, 
90 Cal.App.2d 348. 

Use not offensive or haaardoxis 

Provision in zoning ordinance per- 1 
mitting any use in industrial dis-| 
trict but providing that no use should j 
be permitted which would be olfen -1 
sive because of noise, smoke, etc., 
or would be hazardous on account 
of fire or explosion, was not \oid 
on ground that uncontrolled and ar¬ 
bitrary discretion was vested in 
agency or official to determine who 
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should be issued a building permit 
and to say what was offensive. 

Ala.—Walls V. City of Guntersville, 
45 So.2d 468, 253 AI&. 480. 

Orsmting permit not lumonsUtotioiuil 
Where record failed to disclose 
that zoning board acted unlawfully 
: or arbitrarily in granting permission 
ito erect a church In a residential 
I zone under provision in zoning ordi¬ 
nance authorizing a variance board’s 
action was not unconstitutional as 
depriving interested property owners 
of vested property rights without 
due processs of law. 

Ind.—Keeling v. Board of JSoning 
Appeals of City of Indianapolis, 
69 N.E.2d 613, 117 Ind.App. 314. 

27J5 Mo.—^Women’s Christian Ass^n 
of Kansas City v. Brown. 196 S.W. 
2d 996, 354 Mo. 760. 

Change ficom riding to flan o e 

hall 

Where there was considerable basis 
for dispute as to whether lawful non- 
conforming use was for a commer¬ 
cial and riding stable or for a public 
stable, and It was necessary to decide 
whether proposed change to a dance 
hall was to the same or lower non- 
conforming use, and whether the imn- 
conforming use was proposed to be 
expanded, the application of zoning 
law to require permit for such change 
was reasonable and did not unconsti¬ 
tutionally deprive owners of their 
property and rights without due proc¬ 
ess of law. 

3 , 10 ,—Women’s Christian Asa’n of 
Kansas City v. Brown, supra 

28. Md.—Apples«tein v. Osborne, 143 
A. 666 , 1S6 Md. lO. 



§ 70a CONSTITUTIONAL LAW 

cent property owners.^^ Apart from questions as to 
the validity of the ordinance, the action of municipal 
authorities in refusing to grant a variance from 
zoning regulations may operate as a denial of due 
process where it results in exceptional practical 
difEcuIty or undue hardship,2^-5 or is arbitrary, 
but not where it merely operates to deprive the 
applicant of added advantage and financial ben¬ 
efit,and under all the circumstances may be 
considered a proper exercise of discretion.^^-^o 

In determining whether a zoning regulation vio¬ 
lates due process as applied to a particular tract of 
land consideration should be given to the location, 
size, and physical characteristics of the land in¬ 
volved together with the nature and use of other 
land in the vicinity,29-25 and nonproductiveness of 
income and the deprivation of some beneficial use, 
while material, are not the sole determining fac¬ 
tor s.^^* 30 Sq the fact that particular property is 
less valuable for the purpose for which it is zoned 
than it might be for other purposes is not control¬ 
ling in determining whether the zoning ordinance 
violates due process.^^-SS Reduction in values, 
shared by most, if not all, owners in a locality, 
because of the common effect on properties of the 
general scheme of a zoning ordinance, is not enough 
in itself to constitute a denial of due process of 
law.^o 

Consent of property owners. Legislation au¬ 
thorizing a governmental official to zone an area 


16A c.j.a 

as residential on consent given to him by written 
petition of the owners of more than half of the 
realty within the area to be zoned does not violate 
the due process clause,30.5 ^or is the due process 
clause violated by a statute providing that when two 
or more corners at an intersection are zoned in a 
certain way, the zoning authorities must rezone the 
other comers of the intersection in the same man¬ 
ner on written application from the owners there- 
of.sojio An ordinance prohibiting the erection of 
gasoline filling stations in a particular zone, ex¬ 
cept with the consent of a certain per cent of ad¬ 
joining property owners has been held not to deny 
due process.3l On the other hand, ordinances re¬ 
quiring the consent of property owners for the 
erection of a community store,32 or commercial 
buildings,33 or a church,33.5 or an educational build- 
ing,33.io or a philanthropic home for children,34 in 
a residential district have been declared unreason¬ 
able and void. Generally speaking, provisions per¬ 
mitting a particular use not authorized by the gen¬ 
eral zoning regulations on consent of adjoining 
property owners may be proper in connection with 
offensive uses, but not with respect to uses clearly 
in furtherance of the health, safety, morals, and 
general welfare of the community.34.5 

Notice and hearing. Zoning is the deprivation, 
for the public good, of certain uses by owners of 
property to which such property might otherwise 
be put,35 but before the owner may thus be de- 


29, Tex.—City of Dallas v. TJrbish, 
Civ.Api>., 252 S.W. 268. 

29iS Pa.—^Application for Certificate 
of Occupancy, 600 Paxinosa Ave., 
S^toh, 6-6 A.2d 225. 362 Pa. 116. 

29.XO Miss.—Jones v. City of Hat- 
tiesburgr, 42 So.2d 717. 207 Miss. 
491. 

NT.J.—Dumpkin v. Townisbip Commit¬ 
tee of Bernards Tp., 48 A.2d 798, 
134 N.J.Law 428, motion granted 
49 A.2d 236, 134 N.J.Law 531— 
Phillips V. Borough of East Pater¬ 
son, 46 A.2d 667. 134 N.J.Law 161, 
affitmed 60 A.2d 869, 135 N.J.Law 
203, 

29.15 Pa.—^Appeal of Mutual Sup¬ 
ply Co., 77 A.2d 612, 366 Pa, 424 
—Application for Certificate of Oc¬ 
cupancy, 500 Paxinosa Ave., Eas¬ 
ton, 66 A.2d 225, 362 Pa, 116. 

29.20 Ala.—Marshall v. City of Mo¬ 
bile, ,35 So.2d 553, 250 Ala. 646. 

CaL—^Regan v. Council of City of 
San Mateo, 110 P.2d 95, 42 Cal. 
Ap]^.2d m. 

29.25 Mass.—^Kaplan v. City of Bos¬ 
ton, 113 N.E.2d 856, 330 Mass, 881. 

29.30 n Mass.-T^Kaplan v. City of Bois- 
ton» supra. 

i ‘ ' 

29^ D.S,—Dennis v. Village of 


Tonka Bay, C.C.A.Minn., 156 F.2d 
672. 

N.T,—Franklin v. Incorporated Vil¬ 
lage of Floral Park, 53 N.Y.S.2d 
537, 269 App.Div. 695, affirmed 62 
N.B.2d 488, 294 N.Y. 862. 

Osborne v. Village of East 
Hampton, 61 N.T.S.2d 142, affirmed 
66 N.T.S.2d 646, 271 App.Div. 832. 

30. Pa.—Saylor v. Haverford Tp., 
149 A. 639, 299 Pa. 402. 

: 30.5 Ga.—Bnzor v. Askew, 13 S.E. 

2d 374, 191 Ga. 576., 

30.10 N.C.—^Marren v. Gamble, 75 S. 
E.2d 880, 237 N.C. 680. 

31. Mich.—City of East Lansing v. 
Smith, 269 N.W. 573, 277 Mich. 
495. 

Pa.—^Appeal of Perrin, 156 A 305, 
305 Pa. 42, 79 AL.R. 912. 

32. Ill.—Spies V. Board of Appeals, 
169 N.El 220, 337 Ill. 607. 

33. Ala.—Longshore v. City of 
Montgomery, 119 So. 599, 22 Ala. 
App. 620, certiorari denied 119 So. 
601, 218 Ala. 697. 

333 Nev.—State ex rel. Roman 
Catholic Bishop of Reno v. Hill, 
90 P.2d 217, 59 Nev. 231. 

Ordisaaoe psrohibitizig buildings of 
a diffei^ent tsrpe or size from exist- 
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I ing buildings in immediate vicinity 
I in a residential district unless con¬ 
sent of property owners in vicinity 
is obtained, as applied to property 
owner seeking to build a church, 
is unconstitutional as violative of 
the Fourteenth Amendment. 

Ala—Pentecostal Holiness Church of 
Montgomery v. Dunn, 27 So. 2d 661, 
248 Ala 314. 

33.10 N.J.—^Yanow v. Seven Oaks, 
Park, 87 A.2d 454, 18 N.J.Super. 
411, reversed in part on other 
grounds 94 A.2d 482, 11 N.J. 341, 
36 AL.R.2d 639. 

N.Y.—Concordia Collegiate Institute 
V. Miller. 93 N.E.2d 632, 361 N.Y. 
189, 21 A.L.R.2d 544. 

34. TJ.S.—State of Washington ex 
rel. Seattle Title Trust Co. v. Ro¬ 
berge, Wash., 49 S.Ct 50, 278 U.S. 
116, 73 LuEd. 210, 86 AL.R. 654. 

3A5 N.Y.—Concordia Collegiate In¬ 
stitute V. Miller, 93 N.E2d 6S2, 
301 N.Y. 189, 21 AL.R,2d 544. 

35. CaX—Gilgert v. Stockton Port 
Dist., 60 P.2d 847, 7 Cal.Zd 384. 

Bank of America Nat Trust & 
Savings Ass’n v. Town of Ather¬ 
ton, 140 P.2d 678, 60 Cal.AplK2d 
268. 
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prived of his property and the enjoyment thereof 
he is entitled to adequate notice and hearing.^® 
Where a full hearing is accorded, due process does 
not require that provision be made for administra¬ 
tive review.^^-5 On successful application for a 
variance from zoing regulations, failure to give 
neighboring owners notice by mail does not deprive 
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such owners of property without due process 

Alteration of regttlaiions. Reasonable alterations 
of zoning regulations may be made in the exercise 
of the police power but an amendment unrea¬ 
sonably changing the classification of property in a 
district is unconstitutional.®^ If the intent and ef- 


36- Ariz.—Wood v. Town of Avon¬ 
dale, 232 P.2d 963, 72 Axiz. 217. 
cal.—Gilffert v. Stockton Port Dist., 
60 P.2d 847, 7 Cal.2d 384. 

L,a.—^De Latour v. Morrison, 34 So. 

2d 783, 213 La. 292. 

Proi>erty within port district 

Statute relating to organization of 
port districts held unconstitutional 
in so far as it attempted to confer 
authority to zone property within 
boundaries of port district where no 
provision was made for adequate no¬ 
tice and hearing of proposed zoning 
ordinances. 

Cal.—Gilgert v. Stockton Port Dist., 
60 P.2d 847, 7 Cal.3d 384. 

STiffident notice on appHcaldon for 
variance 

Where zoning ordinance provided 
for hearing on application for vari¬ 
ance by planning commission on no¬ 
tice and that planning commission 
should make recommendation as to 
SLction on application to city council, 
and due notice and full hearing was 
accorded by commission, failure of 
ordinance to provide for second no¬ 
tice did not make action of council 
in refusing permit a taking of ap¬ 
plicant’s property without due proc¬ 
ess of law, but even if notice of 
proceedings before council was es¬ 
sential to due process, a provision 
in the ordinance requiring the coun¬ 
cil to pass bn the recsommendations 
of the commission at its next regular 
meeting after filing of the recom¬ 
mendations was sufldcient notice of 
the hearing. 

Cal.—^Regan v. Council of City of 
San Mateo, 110 P.2d 95, 42 Cal.App. 
2 d 801. 

303 »pex.—Luse v. City of Dallas, 
CivA.pp., 131 S.W.2d 1079, error 
refused. 

36.10 N.T.—Gazan v. Corbett, 105 N. 
Y.S.2d 187, 278 AppuDiv. 963, af¬ 
firmed 110 N.E.2d 739. 304 N.T, 
920, reargument denied 112 N.E.2d 
776, 805 N.T. 693, certiorari de¬ 
nied 74 S.Ct 38. 346 U.S. 822, 98 
L.Ed. 348. 

37. D.S.—Leighton v. City of Min¬ 
neapolis, D.CMinn., 16 F.Supp* lOL 
Conn.—^De Palma v. Town Plan Com¬ 
mission of Greenwich, 193 A. 868 , 
123 Conn. 267. 

Qa._^Birdsey v. Wesleyan College, 87 

S.B.2d 378, 211 Ga. 583. 

—^Taylor v. Schlemmer, 183 S. 
W.2d 918, 253 MO* 667. 


N.T.—Gedney Estates v. City of 1 
White Plains, 99 N.Y.S.2d 111. 

jBilteratiotts held valid 

(1) Provision of zoning statute 
authorizing alteration in zoning reg¬ 
ulations on consent of two-thirds of 
owners of realty situated within one 
hundred feet of realty affected was 
not unconstitutional. 

U.S.—^Leighton v. City of Minneapo¬ 
lis. D.C.Minn.. 16 P.Supp. 101. 

(2) The action of town plan com¬ 
mission, in changing zoning regula¬ 
tions so as to permit erection of an 
incinerator on a certain site, did not 
constitute a taking of adjoining 
landowner’s property without due 
process of law, where it was found 
that the improvements contemplated 
in connection with the erection of in¬ 
cinerator and erection of the Inciner¬ 
ator itself by removal of an exist¬ 
ing nuisance would increase property i 
values. 

Conn.—^De Palma v. Town Plan Com¬ 
mission of Greenwich, 193 A 868 , 
123 Cbnn. 257. 

(3) On appeal seeking to review 
action of town plan commission in 
changing zoning regulations so as 
to permit erection of incinerator on 
a certain *site and In suit for in¬ 
junction. a finding that erection of 
incinerator would take property 
without due process of law and with¬ 
out compensation was not justified, 
under record showing that resulting 
damage would be such as Is not con¬ 
sidered a taking of property for 
which compensation must be made. 
Conn.— I>e Palma v. Town Plan Com¬ 
mission of Greenwich, supra. 


<4) Where owner of five lots de¬ 
sired to erect an 80-unit apartment 
building thereon, but two of lots 
were restricted to single-family 
dwellings, and lots were adjacent to 
railroad tracks and to a playground, 
action of village in amending zon¬ 
ing ordinance to permit erection of 
apartment building was not arbi¬ 
trary and unreasonable and did not 
deprive neighboring lot owners of 
property without due process. 

HI._^People ex rel. Miller v. Gill, 

59 N.E.2d 671, 389 Ill. 894 

( 6 ) Where public utility Intended 
to construct steam generating plants 
on land which was unfit for any 
other purpose because of floodwaters, 
amendment rezoning land from resi¬ 
dential district to heavy industrial 
area in order to permit construction 
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of steam electric generating plants 
was not void as violative of due 
process clause. 

Mo.—State ex reL Christopher v. 
Matthews, 240 S.W.2d 934, 362 Mo. 
242. 

38. D.C.—American University v. 
Prentiss, D.C, 113 P.Supp- 389, af¬ 
firmed, 214 P.2d 282, certiorari de¬ 
nied Wrather v. Amer!<mn Uni¬ 
versity, 75 S.Ct. 217, 348 U.S^ 898, 
99 Um. 705. 

Conn.—Gionfriddo v. Town of Wind¬ 
sor, 81 A2d 266, 137 Conn. 701. 
IlL—Phipps V. City of Chicago, 171 
N.E. 289, 339 Ill. 215. 

—Yara Engineering Corp. v. City 
of Newark, 40 A2d 559, 132 N.J. 
Law 370. 

—^Arveme Bay Const. Co. v. 
Thatcher. 15 N.E.2d 587. 278 N.T. 
222 . 

Vernon Park Realty, Inc., v. City 
of Mount Vernon, 125 N.Y.S.2d 112, 
282 App.Div. 890, appeal denied 126 
N.T.S.2d 200. 282 App.Div. 958, ap¬ 
peal denied 117 N.B.2d 919. 306 
N.T. 746, affirmed 121 N.112d 517. 
807 N.T. 493- 

Freeman V. City of Yonkers, 
Sup., 129 N.T.S.2d 703. 205 Misa 
947. 

Ohio.—Clifton Hills Realty Co. r. 
aty of Cincinnati. 21 NJB,2d 993, 
60 Ohio APP. 443. 

Dlsofrettooa of adnidiiistzatlve board 
On a property owneris application 
for a variation upon the restrictions 
of a zoning ordinance, sole questions 
are whether ordinance confers on ad¬ 
ministrative boardl power to grant 
variation which is asked and wheth¬ 
er exercise of wise discretion calls 
for the ime of such power in the par¬ 
ticular case, and issue whether with¬ 
out such variation strict enforcement 
of general rule would work such 
hardship as to constitute taking of 
property without due process Is not 
directly presented, 

js^.Y.—^Arveme Bay Const, Co. v. 
Thatcher, 16 N.E. 2d 5S7, 278 N.T. 
222 . 


jjnsadsisats held iavalid 

(1) Amendment changing cOaasifl- 
catlon of tract adjoining railroad 
yards from commercial and indus¬ 
trial uses to apartment and residen¬ 
tial purposes, was held vofid as to 
persons purchasing on str ength ©f 
original classification. 

jli,_^Phipps V. City of <2iScago, 171 

N.E 289* 839 BL 315. 



§§ 703-704 CONSTITUrrONAL LAW 


- feet of the legislation are arbitrarily to discriminate, 
rather than to promote the general welfare, the 
act is an arbitrary and improper exercise of the 
legislative power and offends the due process 

clause.ss.5 

§ 704. Regulation of Use of Streets and Oth¬ 
er Highways 

Reasonable regulations with respect to the use of 
streets and highways do not deny due process of law. 
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The state or a municipality may regulate the use 
of streets and other highways, or even prohibit 
their use, in the interest of public safety and con¬ 
venience, or for the protection of the highway, with¬ 
out violating the requirement of due process, pro¬ 
vided such regulation or prohibition is reasonable 
and has some tendency to accomplish the object 
in view;^^ but arbitrary and unreasonable regula- 


<2) An amendment changing: prop¬ 
erty from unrestricted to residence 
district was invalid as substantial 
“taking of land” in violation of con¬ 
stitution as applied to property 
which could not presently or in the 
immediate futuxe be profitably used 
for residential purposes and on which 
heavy taxes and special assessments j 
had been levied since amendment of 
zoning- resolution. 

N.T.—^Arveme Bay Const. Co. v. 
Thatcher, 15 N.B.2d 687, 278 N.Y. 
222 . 

(3) Where ultimate effect of zon¬ 
ing amendment would be to incor¬ 
porate petitioner’s land into pond¬ 
ing areas as part of flood protection 
project, the action was unconstitu¬ 
tional in that it amounted to a tak¬ 
ing of property without due process 
of law. 

Ky.—Hager v. Louisville & Jeffer¬ 
son County Planning & Zoning 
Commission, 261 S,W.2d 619. 

38.5 H.T.—^Freeman v. City of Ton- 
kerts, 129 N.Y.S.2d 703, 205 Misc. 
947. 

39. XJ.S.—^Railway Exp. Agency v. 
People of State of New York, 69 
S.Ct. 463, 336 TJ.S. 106, 93 L.Ed. 
533 —Maurer v. Hamilton, Pa., $0 
S.Ct. 726, 309 TJ.S. 598, 84 L.Ed. 
969, 135 A.L.R. 1347—^Denver & 

B. G-. B. Co. V. City and County 
of Denver, Colo., 39 S.Ct. 450, 25 
TJ.S. 241, 63 L.Ed. 958. 

Walkinshaw v. State of Pa., D.C. 
Pa., 119 F.Supp. 722—^Lattavo Bros. 
V. Hudock, D.C.Pa., 119 F.Supp. 
587. affirmed 74 S.Ct. 478, 347 U.S. 
910, 98 L.Ed. 1067. 

Ala,—^Lashley v. State, 180 So. 717, 
236 Ala. 1—Giglio v. Barrett, 92 
So. 668, 207 Ala- 278. 

Lashley v. State, 180 So. 720, 
28 Ala.App. 86, certiorari denied 
180 So. 724, 236 Ala, 28. 

Conn.—Connecticut Co. v. Town of 
Stamford, 110 A 554, 95 Conn. 26. 
Ill.—Wilmot V. City of Chicago, 160 
N.E. 206, 328 Ill. 552, 62 AL.B. 
394. 

Kan.—^Mall v. C. & W, Bural Elec. 
Co-op. Ass^n, 213 P.2d 993, 168 
Kan. 518. 

Ky.—^Triplett v. City of Corbin, Ky., 
268 S.W.2d 188. 

' Minn.~Alexander Co. v. City of Owa- 
tonna* 24 N.W.2d 244, 222 Minn. 


312—Town of Kinghurst v. Inter¬ 
national Lumber Co., 219 N.W. 172, 
174 Minn. 305. 

Mo.—^Park Transp. Co. v. Missouri 
State Highway Commission, 60 S. 
W.2d 388, 332 Mo. 592. 

Okl.—^McGuire v. Wilkerson, 209 P. 
445, 22 Okl.Cr. 36. 

Pa.—Hertz Drivurself Stations v. 
Siggins, 58 A.2d 464, 359 Pa. 25, 

7 A.L.R.2d 438—^Farmers-Kissinger 
Market House Co. v. City of Bead¬ 
ing, 165 A. 398, 310 Pa. 493. 

R.L—^Newman v. Mayor of City of 
Newport, 57 A,2d 173, 73 R.I. 385. 
Tex,—Gambrel! v. Chalk Hill Thea¬ 
tre Co., Civ.App., 205 S.W.2d 126, 
error refused no reversible error, 
appeal dismissed 68 S.Ct. 1071, 334 

U.S. 814, 92 L.Ed. 1745. 

Wash.—Bobertson v. Department of i 
Public Works, 39 P.2d 596, 180 i 
Wash. 133. 

W.Va.—^Nulter v. State Road Com¬ 
mission of West Virginia, 193 S.E. 
649, 119 W.Va. 312. 

Wyo.—Weaver v. Public Service 
Commission of Wyoming, 278 P. 
542, 40 Wyo. 462. 

Not Inconsistent with civil liberties 
The authority of a municipality to 
impose regulations in order to as¬ 
sure the safety and convenience of 
the people in the use of public high¬ 
ways is not inconsistent with civil 
liberties, but is one of the means 
of safeguarding the good order upon 
which they ultimately depend, and 
where a restriction of the use of 
highways is designed to promote the 
public convenience in the interest of 
all, it cannot be disregarded by the 
attempted exercise of some civil 
right which in other circumstances 
i would be entitled to protection, 
i Colo.—Hamilton v. City of Montrose, 
124 P.2d 757, 109 Colo. 228—^Tru¬ 
jillo V. City of Walsenburg, 118 
P.2d 1081, 108 Colo. 427. 

AdvertisixLg -vehicles 

TrafSc regulation providing that 
person shall operate, or cause to be 
operated, on any street, an advertis¬ 
ing vehicle except where vehicles 
are engaged in usual business of 
owner and not mainly for advertis¬ 
ing, ais applied to company selling 
space for advertising on exterior 
sides of its trucks used in its ex¬ 
press business, is not invalid as 

1188 


violative of due' process of law 
clause. 

U.S.—^Railway Exp. Agency v. Peo¬ 
ple of State of New York, 69 S.Ct. 
463, 336 U.S. 106, 93 L.Ed. 533. 
Closing street 

Neither city charter empowering 
commissioners to abolish any street 
subject to liability for damages nor 
ordinance adopted thereunder clos¬ 
ing certain avenue railroad crossing 
as to all vehicular trafllc violates 
due process of law clauses. 

Ga.—Jones v. City of Decatur, 7 S. 

E.2d 730, 189 Ga- 732. 

3 >angero‘a 3 vehicles; double deck 
vehicle carriers 

(1) In absence of national legis¬ 
lation, states, notwithstanding due 
process clause, have reserved police 
power to prohibit dangerous vehicles 
from operating on highways. 

U.S.—Contract Cartage Co. v. Morris, 
D.C.Ill., 59 F.2d 437. 

Pa.—^Maurer v. Boardman, 7 A. 2d 
466, 336 Pa. 17, affirmed Maurer 

V. Hamilton, 60 S.Ct. 72^, 309 U.S. 
598, 84 D.Bd. 969, 135 A.L.R. 1347. 

(2) A state statute prohibiting the 
operation over state high-ways of 
any motor vehicle carrying any other 
vehicle over the head of the operator 
of the carrier vehicle is a regulation 
adapted to promote safety on thJ^ 
highways and to insure their con¬ 
servation and convenient use by the 
public, and it does not violate the 
due process clause. 

U.S.—Maurer v. Hamilton, Pa., 6 »i 
S.Ct. 726, 309 U.S. 598, 84 L.Ed. 
969, 135 AL.R. 1347. 

(3) So, a statute prohibiting op¬ 
eration of double deck trucks for 
transportation of automobiles on 
highways of the -state does not vio¬ 
late the due process of law provi¬ 
sions. 

W.Va.—^Damall Trucking Co. v. 
Simpson, 12 S.E.2d 516, 122 W.Va. 
656, appeal dismissed 61 S.Ct 1121, 
313 U.S. 549, 85 L.Ed. 1614. 
Operatiooi of metor vehicles generally 
(1) Any appropriate means adopt¬ 
ed by a state to insure competence 
and care on part of its licensees 
authorized to operate motor vehicles, 
and to protect others using the high¬ 
way is consonant with due process 
of law. 

U.S.—Reitz V. Mealey, N.Y., 62 S. 
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Ct. 24, 314 TJ.S. 33. 86 L,.Bd. 21. 
Mich.—^DeVries v. Algrer, 44 N.W.2d 
S72, 329 Mich. 68. 

N.T.—Ohlson V. Mealey, 37 N.T.S.2d 
123, 179 Misc. 13. 

Tex.—Gillaspie v. Department of 
Public Safety, 259 S.\V.2d 177, 152 
Tex. 459, certiorari denied 74 S.Ct. 
625, 347 U.S. 933, 98 L.Ed. 1084. 

(2) So, statute requiring^ automo¬ 
bile driver, before turning, to make 
sure that movement can be made 
in safety, was not unconstitutional 
as establishing impossible standard 
and thereby violating due process 
requirement. 

Ohio.—Hopkins v- Kissinger, 166 N. 
E. 916, 31 Ohio App, 229. 

(3) Regulations requiring owners 
and operators of motor vehicles to 
be licensed as not offending due 
process see supra § 659 b. 

Driving motor vehicle when Intoxi¬ 
cated 

(1) Ordinance providing in sub¬ 
stance that no person who is under 
the influence of intoxicating liquor 
shall operate a motor vehicle on a 
public street or highway within city 
does not deny due process. 

Ohio.—City of Columbus v. Mullins, 
App., IIS N.E.2d 178, reversed 123 
N.E.2d 422, 162 Ohio St. 419. 

<2) Such ordinance is not viola¬ 
tive of due process clause, as not 
fixing a reasonably ascertainable 
standard of guilt. 

Fla.—State v. Parker, 100 So. 260, 
87 Fla. 181. 

(3) Likewise, a statute making it 
a felony to drive vehicle while un¬ 
der influence of intoxicating liquor 
so that driver’s act or neglect proxi- 
mately causes bodily injury to an¬ 
other, although, same aot by sober 
operator would constitute a misde¬ 
meanor only, does not deny due proc¬ 
ess of law. 

Cal.—People v. Chatham, 110 P.2d 
704, 43 Cal.App.2d 298. 

Speed of motor vehicles 

Ordinance of city of St. Louis pre¬ 
scribing maximum speed of automo¬ 
biles of eight miles per hour in 
business districts and ten miles else¬ 
where was not invalid as denying 
due proce^ of law. 

Mo.—City of St. Louis v. Hammond, 
199 S.W. 411. 

Dights on. motor vehicles 

Statute requiring lights on motor 
vehicles at night was held reason¬ 
able. 

Ind.—^Koplovitz v. Jensen, 151 N.E. 
390. 197 Ind. 475. 

Display of motor vehicle registration, 
certifioates 

The statute requiring the display 
of certificates of registration in mo¬ 
tor vehiolets and providing fer pun¬ 
ishment for violation of the statute 
is not unconstitutional on ground 
that it infringes on the due process 
clause of the federal Constitution. 
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Ind.—Kryder v. State, Ind., 15 N.E. 
2d 386, 214 Ind. 419. 

mspeotioa. of motor vehicles 

Statute, authorizing city to require 
inspection of residents' motor vehi- | 
cles to determine sufficiency of equip- | 
meat required by statute for safe | 
operation at city testing stations and j 
city ordinance requiring such inspec¬ 
tions was not invalid as violating 
due process clause of state and fed¬ 
eral constitutions. 

Ill.—City of Evanston v. Wazau, 4 
N.E.2d 78, 364 III- 198. 106 A.L.R. 
789, certiorari denied Waacau v. 
City of Evanston. 57 S.Ct. 492, 300 
U.S. 662, 81 L.Ed. 870. 

Motor vehicles carrying for hire 
(1) In absence of franchise, priv¬ 
ilege, or permit, state, or city to 
which state has delegated that pow¬ 
er, may regulate use of streets by 
taxicab operators without violating 
constitution. 

Tex.—Parsons v. City of Galveston, 
Civ.App., 53 aw.2d 160, afllrmed 
84 S.W.2d 996, 125 Tex. 568. ! 

<2) An ordinance which provides 
that where jitney busses are operat¬ 
ed the names of the highways to be 
! used and each terminus of the route 
shall be indicated in the application 
I for license; that only the routes 
designated shall be used for op¬ 
erating such busses, and that it shall 
be unlawful to operate “any motor 
or jitney bus as a taxicab or any 
taxicab as a motor or iitney bus, 
except in compliance with the terms 
of this ordinance," is not violative 
of due process generally- 
Ala.—Giglio v. Barrett, 92 So. 668, 
207 Ala. 278. 

(3) An ordinance limiting and pro¬ 
viding a zone wherein automobiles, 
jitneys, and other vehicles convey¬ 
ing or transporting passengers for 
hire, and trucks and drays engaged 
in the business of hauling freight or 
merchandise for hire, shall not park, 
was not invalid, as depriving owners 
and operators of such vehicles of 
their liberty or property without due j 
process of law. 

Okl.—McGuire v. Wilfcerson, 209 P. 
445, 22 Okl.Cr. 36. 

(4) An ordinance excluding jitneys 
from a certain zone does not take 
property and privileges, without due 
process of law, of jitney companies 
which, under former ordinances and 
statutes, made investments in the 
business, their use of the streets be¬ 
ing the exercise of a mere license, 
recoverable at the will of the li¬ 
censor. 

Tex.—Gill V. City of Dallas, Civ. 
App., 209 S.W. 209, error dismissed 
40 S.Ct. 343, 252 U.S. 588, 66 UEd. 
730. 

(6) Regulations requiring trans¬ 
portation of school children for hire 
to be over certain specified streets 
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with certain indicated stops do not 
violate the due process clause. 

N.Y.—-People v. Welsberger, 14 N.Y. 
S-2d 297, 171 Misc. 970. reversed 
on other grounds 2t N,E.2d 721, 
2S2 N.Y. 1. 

(6) A statute requiring that those 
engaged in the buMiM.ss of leasing 
motor vehicles to be driven by the 
lessees on the public streets to give 
security that their lej^sees shall re¬ 
spond in damages for the letters' 
torts does not violate the due 
clause. 

Ky.—Reeves v. Wright & Taylor, 
220 S.W.2d 1007, 310 Ky. 470. 

(7) Ordinance prohibiting a p 
from driving any motor vehicle used 
in transporting persons for hire up¬ 
on city streets without first having 
obtained permit to do so is not in¬ 
valid as unreasonable, arbitrary or 
capricious. 

U.S.—Walton v. City of Atlanta, D. 
C.Ga, 69 P.Supp. 309, modified on 
other grounds, C.A., 180 P.2d 143, 
set aside on other grounds, C..\., 181 
P.2d 693, certiorari denied 71 S.Ct. 
56, 340 U.S. 823, 95 LEd, 60i. 

Ob8tnictioiL& 

(1) Statute authorizing corpora¬ 
tion commission to order removal of 
obstructions to view at highway 
crossings is not unconstitutional as 
depriving of life, liberty, or property 
without due process. 

Okl.—Gibbons v. Missouri, K. & T. 
R. Co., 285 P. 1940, 142 Okl. 146. 

(2) Where a city permits certain 
individuals or firms to maintain ob¬ 
structions, such as markets, on 
streets and parkings, no vested 
rights are acquired, and the revoca- 
I tion of such permission does not de¬ 
prive of property without due proc- 

jOkl.—^Hover v. Oklahoma City. 271 
P. 162, 133 Okl. 71—Palace Garage 
V. Oklahoma City, 268 P. 346. 131 
Okl. 122. 

(3) Ordinance prohibiting gasoline 
pump® on sidewalks and directing 
removal of pumps erected under per¬ 
mit, was valid, no property rights 
existing in such use of sidewalks, 
and consequently none being infrlng- 

Ohio.—Row© V. City of Cincinnati, 
159 N.E. 365, 117 Ohio St 382. 

Parking privilege at railroad sfeatLoB. 

Where a railroad company has ex¬ 
pressly granted to a municli>alUy the 
right to regulate traffic on a desig¬ 
nated part of public driveway 
girdling a railroad station, the fact 
that the railroad company has en¬ 
tered into a contract with an Indi¬ 
vidual giving him exclusive parking 
privileges at its station does not ren¬ 
der an ordinance providing that no 
automobile shall be parked for a 
longer time than necessary to take 
on or let off passengers or baggage 
invalid as a denial of due process. 
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NT.J.—‘Welsh V. Morpitstown, 121 A. 
697, 98 N.J.Law 630. affirmed 124 
A. 926. 99 N.J.Law 528. 

Pxiv«it» driveway across sidewalks 

(1) City ordinance, prohibiting: pri¬ 
vate driveways across sidewalks of 
city's busiest street for nine blocks, 
was valid as reasonable reirulation 
safeguarding public interest, not ar¬ 
bitrary interference with property 
rights. 

Pa—^Parmers-Kissinger Market 

House Co. V. City of Reading, 165 
A. 398. 310 Pa 493. 

(2) So, action of city council, in 
denying application of proprietor of 
store for a permit to cut the curb 
and construct a driveway across pub¬ 
lic sidewalk, on the ground that such 
construction would create a traffic 
hazard and be detrimental to public 
safety, which denial had effect of 
prohibiting vehicular access to the 
store although still permitting pedes¬ 
trian access, did not amount to the 
taking of property without due proc¬ 
ess. 

Minn.—^Alexander Co. v. City of Owa- 
tonna, 24 N.W.2d 244, 222 Minn. 
312. 

Puxchase of laad for off-street park¬ 
ing 

The statute authorizing a munici¬ 
pality to purchase land for the pur¬ 
pose of providing off-street parking 
facilities did not violate the due | 
procesQS clause since purposes and 
functions of statute were public 
rather than privata 
Ill.—^Poole V. City of Kankakee. 94 
N.R2d 416, 406 Ill. 521. 

Maintemance of logging rocud by fee 
owner 

Even if statute authorizes county 
board to grant to owner of fee on 
both sides of highway additional 
right to construct and maintain log¬ 
ging road across highway, it does 
not take property without due proc¬ 
ess. 

Minn.—^Town of Kinghurst v. Inter¬ 
national Lumber Co., 219 H.W. 172, 
174 Minn. 305. 

Persons interfering with use 

A city ordinance, prohibiting per¬ 
sons whose presence interferes with 
free use of street or sidewalk from 
remaining thereon after being order¬ 
ed to disperse by police officers, is 
not unconstitutional as depriving 
persons of liberty without due proc¬ 
ess, ordinance being reasonable ex¬ 
ercise of police power. 

Wash.—City of Tacoma v. Roe, 68 
P.2d 1028, 190 Wash. 444. 

Pnrsdlt of gainful occupationi 

(1) Whether, and to what extent, 
one may promote or pursue a gain¬ 
ful occupation in the streets, and to 
what extent such activities shall be 
cwijudged a derogation of the public 
Tight of user, are matters for legis¬ 
lative a'udgment. and the question 
Is not whether a legislative body 


may interfere with the harmless pur¬ 
suit of a lawful business, but wheth¬ 
er it must permit such pursuit by 
what it deems an undetsirable inva¬ 
sion of, or interference with, the 
full and free use of the highways 
by people in fulfillment of the public 
use to which streets are dedicated. 
U.S,—^Valentine v. Chrestensen, N.T., 
€2 S.Ct. 920, 316 U.S. 62, 86 L.Ed. 
1262. 

( 2 ) Ordinance prohibiting sale of 
articles except daily newspapers on 
streets in specified congested dis¬ 
tricts did not deprive magazine seller 
of due process of law. 

Ill.—City of Chicago v. Rhine, 2 N.E. 

2d 905, 363 Ill. 619, 105 A.L.R. 1045. 
Reduction of width of sidewalk 
An ordinance reducing sidewalk 
widths does not take private proper¬ 
ty without due process of law as ap¬ 
plied to an abutting property owner 
who would be required to have his 
, basement under the sidewalk set 
back to conform to new curb, since 
any right of abutting owners to use 
the area beneath the surface of the 
streets is subordinate to the para¬ 
mount right of the public to make 
any reasonable use of such area. 

Cal.—Fallon v. City and County of 
San Francisco, 112 P.2d 718, 44 
Cal.App,2d 404. 

Relocation of utility conduits 

Requiring relocation of utility con¬ 
duits in streets in exercise of gen¬ 
eral powers of commonwealth over 
streets, where utility company had 
no right in particular location, did 
not constitute taking without due 
process. 

Pa.—In re Delaware River Joint 
Commission, 19 A.2d 278, 342 Pa 
119. 

Reports of accidents 

A statute requiring motorists oth¬ 
er that! operators of vehicles owned 
by the public to file reports of acci¬ 
dents is not unconstitutional as vio¬ 
lating due process clause. 

Mich.—Surtman v. Secretary of 
State, 16 N.W,2d 471, 309 Mich. 
270, certiorari dismissed 65 S.Ct 
267, 323 U.S. 806, 89 L.Ed. 643. 

Signs over public property 

(1) A city ordinance prohibiting 
certain types of signs over sidewalks 
is not invalid as depriving property 
owner, who had previously erected 
large sign at considerable expense 
over sidewalk under authority of a 
permit, of property without due proc¬ 
ess of law. 

N.T.—^Mallary, Inc., v. City of New 
Rochelle, 63 N.T.S.2d 643, 184 Misc. 
66, affirmed 51 N.T.S.2d 91, 268 
App.Div. 878, appeal denied 51 N. 
T.S.2d 758, 268 App.Div. 914. ap¬ 
peal denied 62 N.B.2d 591, 294 N.y. 
839, affirmed 65 N.E.2d 425, 295 N. 
y, 712. 

(2) So, ordinance providing in part 
that 'fno proiecting electric sign 
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over public property exceeding 75 
square feet in area of one face shall 
be erected except under authority 
of a City Council order in addition 
to the regular permit” did not de¬ 
prive corporation of property or in¬ 
fringe on concept of due process. 

Ill-—People ex rel. Herman Armanet- 
ti, Inc. V. City of Chicago, 112 NB 
2d 616, 4X5 Ill, 165, 

Tolls 

Statute authorizing county to col¬ 
lect tolls on certain parkways to re¬ 
imburse itself for the cost of con¬ 
struction thereof is not violative of 
due process. 

N.y. —^Bogart v. Westchester County, 
57 N.Y.S.2d 506, 185 Misc. 661, af¬ 
firmed 59 N.T.S.2d 77, 270 App. 
Div. 274, appeal denied 68 N.B.2d 
36, 295 N.y. 934, appeal dismissed 
70 N.E.2d 531, 296 N.Y. 701. 

Towing wrecks and clearing wreck¬ 
age 

Ordinance prohibiting private ga¬ 
rage owners from towing wrecked 
automobiles and clearing wreckage 
off the streets and bestowing such 
duties upon city’s police department 
did not violate due course of law 
clause of the state constitution. 

Tex.—City of Dallas v. Harris. Civ. 
App., 157 S.W.2d 710, error refused- 

XTse of planks on bridges 

Statute requiring planks to be 
used on bridges when crossed by ve¬ 
hicles of certain weight did not de¬ 
prive owner of property without due 
process of law. 

Kan.—Smith v. Kansas City, 245 P, 
100, 120 Kan. 598. 

Denial of permit 

Denial of contract hauler permit to 
applicant to operate between point to 
which he had been hauling freight 
for single shipper in interstate and 
intra-state commerce, and point on 
way back for which there had been 
no freight, did not take applicant's 
property without due process. 

Wash.—^Robertson v. Department of 
Public Works, 39 P.2d 596, 180 
Wash. 133. 

Destmotion of trees 

(1) Statutes, regulatory of when 
and under what circumstances trees 
on a highway subserving useful as 
well as ornamental purposes may be 
destroyed do not take property of 
the abutting owner without due proc¬ 
ess. 

Cal.—Santa Barbara County v. More, 
164 P. 895, 176 CaL 6 , L.RA-1917P 
385. 

( 2 ) So, a law penalizing cutting 
of trees and shrubs in streets and 
parks, as applied to cutting by abut¬ 
ting owner of trees in plot between 
curb and sidewalk, did not offend 
due process of law, since the mainte¬ 
nance and preservation of the trees 
involved were within the customary 
use incidental to public struts. 
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tions are void.^^ An ordinance authorizing judicial 
proceedings to determine the rights of the owner 
of an automobile removed from the street as an 
obstruction, and providing for its sale and redemp¬ 
tion by such owner, does not deny due process of 
law;^^ nor is due process denied by an ordinance 
providing for summarily impounding an illegally 


parked vehicle*^*® and holding it until payment of 
reasonable removal and storage charges,^’^-^*^ or by 
the refusal of the commissioner of motor vehicles 
to pass on a head lamp device submitted to him, 
after a test.’*^ Reasonable regulations governing the 
parking of vehicles on public streets do not offend 
the due process clause.'*^-^ An ordinance creating 


Ga.—City of Albany v. Lippitt, 13 
S.B.2d 807, 191 Ga. 756. 

Bemoval of snow 

City ordinance, reduirin^ owners 
and occupants of real property to re¬ 
move snow from adjoining side¬ 
walks, with fine for violation there¬ 
of, does not conflict with Const, art 
2 § 30, providing no person shall be 
deprived of life, liberty, or property 
without due process of law. 

Mo.—Kansas City v. Holmes, 202 S. 
W, 392, 274 Mo. 159, L.R,A.1918D 
1016. 

Brection of fire-alarm cable box in 
sidewalk near entrance to building 
did not violate constitutional provi¬ 
sions relating to protection of prop¬ 
erty rights. 

Mass,—Centebar v. Selectmen of Wa¬ 
tertown, 167 N.E. 303, 268 Mass. 
121 . 

Certainty 

Law regulating operating of vehi¬ 
cles on highways was held not in¬ 
valid as so vague, indefinite, uncer¬ 
tain, and ambiguous as to result in 
deprivation of liberty and property 
without due process. 

Mich.—^People v. Thompson, 242 N.W. 

867, 259 Mich. 109. 
zronresidentB 

Police regulations respecting use 
of highways by nonresident opera¬ 
tors of motor vehicles may prohibit 
such use, unless and until licensed 
by state. 

Mass.—Pawloski v. Hess, 144 N.K 
760, 250 Mass. 22, 35 A.LuR. 945, 
affirmed Hess v. Pawloski, 47 S.Ct 
632, 274 tr.S. 362, 71 Lr.Ed. 1091. 
Additional travel usages, to which 
changring social conditions, increased 
population, or improved transporta¬ 
tion methods subject street after 
its dedication, do not constitute tak¬ 
ing of abutting land without due 
process of law. 

Or.—^Morris v. City of Salem, 174 P. 
2d 192, 179 Or. 666. 

40. Ill.—Consumers* Oo, v. City of 
Chicago, 131 N.E, 628, 298 III. 339. 
Pa.—^Bell Telephone Co. v. Borough 
of Pox Chapel, Com.Pl., 91 Pittsb. 
L,eg.J. 141, 34 Mun.L.R. 166. 
Confiscation 

The power of **regulatiou’* of 
streets delegated to city under its 
charter did not empower the city to 
appropriate or confiscate individual 
or property rights in violation of U. 
S.Const. Amendms. 6 and 14, but 
could be exercised only Where the 
subject matter was legally existeht. 


N.J.—Union Towel Supply Co. r. Jer¬ 
sey City, 123 A. 234, 99 N.J.Law 52. 
Abutter’s right iu street cannot be 
unreasonably interfered with or tak¬ 
en away by closing highway without 
due process of law, and statute pur¬ 
porting to authorize closing of street 
to all vehicular traffic without afford¬ 
ing to abutters thereon due process 
of law before depriving them of their 
special property in full easement of 
travel is invalid. 

R.I.—^Wolfe V. City of Providence, 
74 A.2d 843, 77 R.I. 192. 

AdvertisiiLg street photographs 
A city ordinance, providing no per¬ 
son shall upon a public street or 
sidewalk solicit the sale of or dls- 
trtbute any handbill or other adver¬ 
tising matter relating to photographs 
taken of passersby on the public way. 
set up an arbitrary amd unreasona¬ 
ble classification and violates the 
constitutional guaranty of due proc¬ 
ess of law. 

Cal,—Portnoy v. Hohmann, 122 P. 

2d 533. 50 Cal.App.2d 22. 

Tender equipment of motor vehicles 
Ordinance requiring equipment of 
motor vehicles, of fifteen hundred 
pounds* caipacity or more, with fen¬ 
der in front in such manner and of 
such design as to prevent injury to 
pedestrians, is discriminating and 
violates the requirement of due proc¬ 
ess. 

Ill.—Consumers^ Co. v. City of Chi¬ 
cago, 131 N.E. 628, 298 HI. 339. 

Permit for ambolanoe on emergency 
caU 

City ordinance making it unlawful 
to operate an ambulance on city 
streets on emergency call without 
permission of police dispatcher to 
answer such call is unreasonable, ar¬ 
bitrary, and discriminatory in viola¬ 
tion of state and federal constitu¬ 
tional guaranties of due process of 
law. 

Tex.—^Ex parte Smith, 211 S.W.2d 
204, 152 Tex.Cr. 126. 

Permit for parade ox street assem. 
blage 

An ordinance providing that it 
shall be unlawful to use streets for 
any parade^ processions, or street as¬ 
semblage without first obtaining a 
permit from the chief of police, 
where persons to whom privilege of 
parading on public streets would be 
accorded was left within uncontrol¬ 
led official discretion of chief of po¬ 
lice and no standard of regulation 
Was suggested, was unreasonable and 
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void on its face as violating con¬ 
stitutional provision that no state 
shall deprive any person of life, lib¬ 
erty, or property without due proc¬ 
ess of law. 

Colo.—Trujillo V. City of Walsen- 
burg, 118 P.2d 1081, 108 Colo. 427. 
Begulation. oC user's private busi¬ 
ness 

legislature cannot, on pretense of 
regulating use of highways, regulate 
in fact user’s private business which 
is unaffected with public Interest, 
and In light of failure of act regulat¬ 
ing the purely private business of 
renting motor vehicles to effect re¬ 
ciprocal highway purposes reason¬ 
ably commensurate with business 
regulations imposed, constitutional¬ 
ity of act is not saved as a highway 
safety measure, by the provision re¬ 
quiring insurance or proof of finan¬ 
cial responsibility. 

Pa.—Herts Drlvurself Stations v. 
Slggins, 58 A2d 464, 359 Pa. 25, 
7 A.L.R.2d 438. 

Sauntering or loitering 

Ordinance prohibiting the wilful 
and unreasonable sauntering or loi¬ 
tering in public street for more than 
seven minutes after being directed 
by a police officer to move on, is void 
as violating due process clause. 

Mass.—Commonwealth v. Carpenter, 
91 N.E.2d 666, 325 Masa 519. 

41, N.Y.—M, L. Weiss, Inc., v. Wha¬ 
len, 288 N.Y.S. 95. 135 Misc. 290. 
43-S Ala-—McLaurine v. City of Bir¬ 
mingham, 24 So.2d 755, 247 Ala. 
414, 163 A.L,R. 962. 

41.10 Aria—^Hughes v. City of Phoe¬ 
nix. 170 P.2d 297. 64 Aria 331. 

4S. N.Y,—-Blindless Headlight Pro¬ 
tector V. Harnett, 245 N.Y.S, 346, 
X38 Misc. 127. 

42.5 Del.—De Pace v. Mayor and 
Council of Wilmington, 72 A.2d 4S9, 
6 Terry 300. 

Ky.—Triplett v. City of Corbin, 269 
S.W.2d 188. 

N.Y.—55enith-Godley Co. v. Wiley, 
121 N.Y.S.2d 795. 

Private street used by public 
A municipality may prohibit, with¬ 
in reasonable limits, parking of au¬ 
tomobiles on a privately owned and 
, maintained street permitted to be 
I used by public, without violating 
rights of abutting owners for whose 
benefit street is maintained, under 
due process provisions. 

Mo.—City of Clayton v. Nemours, 182 
S.W.2d 57, 358 Mo. 61, appeal dis- 
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a parking zone in which vehicles may be parked 
along the curb for not more than one hour, is not 
invalid as depriving the abutting owner of prop¬ 
erty without due process.'^s Ordinances providing 
for the installation of parking meters and requiring 
the payment of parking fees have also been held not 
in violation of due process,either as violating 
any rights of the parker,^^-^^ or as depriving abut¬ 
ting owners of their property.'^However, as to 


the latter there is also authority to the contrary.44 

Size and weight of vehicles and loads. Due proc¬ 
ess is not denied by reasonable restrictions in re¬ 
spect of the size, length, or weight of vehicles on 
the highways or of the load carried,and exempt¬ 
ing certain vehicles from the restrictions and the 
same is true of a statute authorizing highway offi¬ 
cers to grant temporary permits for the transpor¬ 
tation of overweight, oversize, or overlength corn- 


missed 65 S.Ct. 560, two cases, 323 
U.S. 684, 89 L.Ed. 554. 

All-night parking prohibited 

Where regulation prohibiting all- 
night parking on streets had a di¬ 
rect bearing on peace, good order, 
safety, health, morals, comfort and 
general welfare of community, be¬ 
cause of many ways in which it as¬ 
sisted municipal authorities to main¬ 
tain streets of city in proper condi¬ 
tion and to protect citizens and their 
property regulation was not unrea¬ 
sonable or arbitrary. 

Del.—^De Pace v. Mayor and Council 
of Wilmington, 72 A.2d 439, 6 Ter¬ 
ry 300. 

Ordlnaaoe forhlddiixg parking hy 
tazicahs other than at their regular 
stands, except when actually engaged 
in answering calls or transporting 
passengers, was valid as against con¬ 
tention that it deprived taxicab own¬ 
ers of their property without due 
process of law. 

S.C.—Radio Cab Co. v. Bagby, 77 S. 

R 2 d 264, 224 S.C. 28. 

43. R.I.—^Allen & Reed v. Presbrey. 
144 A. 888 , 50 R.I. 53, appeal dis¬ 
missed 50 S.Ct. 66 , 280 U.S. 518, 
74 Ii.Ed. 588. 

43,5 Ga.—^Ashley v. City of Greens¬ 
boro, 58 S.E.2d 815, 206 Ga, 800. 
Ohio.—^ity of Columbus v. Ward, 31 
N.E.2d 142, 66 Ohio App. 522. 

—Owens v. Owens, 8 S.E.2d 339, 
193 S.C. 260. 

43.10 Ill.—City of Bloomington v. 
Wirrick, 45 N.B.2d 852, 381 Ill. 347, 
certiorari denied 63 S.Ct. 1175, 319 
U.S. 756, 87 U.Ed. 1709. 

S.C.—Owens v. Owens, 8 S.E.2d 339, 
193 S.C, 260. 

43.15 Idaho.—Poster’s, Inc., v. Boise 
City. 1X8 P.2d 721, 63 Idaho 201. 
Ind.—^Andrews v. City of Marion, 47 
N.E.2d 968, 221 Ind. 422. 

S.C .—Owens v. Owens, 8 S.B.2d 339, 
193 S.C, 260. 

Impairmeiit of xise of property by 
maintenance of parking meter on 
abutting street is not a taking of 
property without due process of law, 
as owner’s right of reasonable ac¬ 
cess to property is not interfered 
With unreasonably thereby. 

Or.—Morris v. City of Salem, 174 P. 
2 d 192, 179 Or. 666 . 

44. Ala.—City of Birmingham v. 


Hood-McPherson Realty Co., 172 
So. 114, 233 Ala. 352, 108 A.U.R. 
1140. 

45. U.S.—South Carolina State 
Highway Department v. Barnwell 
Bros., S.C., 58 S.Ct. 510, 303 U.S. 
177, 82 Lr.Ed. 734—Sproles v. Bin- 
ford, Tex.. 52 S.Ct. 681, 286 U.S, 
374. 76 L.Ed. 1167, 

Contract Cartage Co. v. Morris, 
D.C.I11., 59 P. 2 d 437. 

Lattavo Bros. v. Hudock, D.C.Pa, 
119 F.Supp. 587, affirmed 74 S.Ct. 
478, 347 U.S. 910, 98 L.Ed. 1067— 
Whitney v. Johnson, D.C.Ky., 37 P. 
Supp. 65, affirmed 62 S.Ct. 117, 314 
U.S. 574, 86 L.Ed. 465. 

Ky.—Ashland Transfer Co. v. State 
Tax Commission, 56 S.W.2d 691, 
247 Ky. 144, 87 A.L.R. 634. 

Mo.—^Park Transp. Co. v. Missouri 
State Highway Commission, 60 S. 
W.2d 388, 332 Mo. 592. 

N.T,—Zenith-Godley Co. v. Wiley, 
121 N.T.S.2d 795. 

Tex.—Rayburn v. Richardson, Civ. 
App., 131 S.W.2d 1000, appeal dis¬ 
missed 60 S.Ct 718, 309 U.S. 632, 84 
L.Ed. 990. 

Wis.—State v. Wetzel, 243 U.W. 768, 

; 108 Wis. 603, 86 A.L.R. 274. 

Cubic contents and weight of pack¬ 
ages transported over highways may 
be prescribed. 

U.S.—Sproles v. Binford, D.C.Tex., 52 
F,2d 730, followed in J. H. McLea- 
ish & Co. V. Binford, 52 F.2d 737. 

Transportation of inflammable sub¬ 
stances 

Ordinance of city of second class 
providing that it shall be unlawful 
to transport gasoline or other in¬ 
flammable or explosive oil deriva¬ 
tives by means of truck along streets 
of city in quantities of over six- 
hundred gallons is not unconstitu¬ 
tional as depriving owners of gaso¬ 
line transport trucks operating 
through city of their property with¬ 
out due process of law. 

Kan.—Ash v. Gibson, 67 F.2d 1101, 
146 Kan. 825, modified on other 
grounds 74 P.2d 136, 146 Kam 756. 

Other regrulatioim held valid 

(1) Statute regulating motortrucks 
was not unconstitutional, as depriv¬ 
ing owners of due process, although 
postponing application of maximum 
weight imtil January 1, 1933, for 
trucks pay registration fee before 
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approval of act, without postponing 
enforcement of maximum length. 

Ky.—^Ashland Transfer Co. v. State 
Tax Commission, 66 S.W.2d 691, 
247 Ky. 144, 87 A-L.R. 534. 

(2) Statute fixing maximum gross 
weight of twenty thousand pounds 
for motor vehicles and load, but 
providing that tractor-semitrailer 
combinations licensed to operate be¬ 
fore April 1st may be operated with 
gross weight not exceeding thirty 
thousand pounds, did not violate due 
process clause applied to plaintiff so 
licensed. 

S.D.—Tri-State Transfer Co. v. Mor¬ 
rison, 257 N.W. 646, 63 S.D. 271. 

(3) City ordinance prohibiting use 
of trucks over one-half ton on cei^ 
tain city streets, was not unreason¬ 
able or arbitrary as applied to non¬ 
resident of city who was a fuel dis¬ 
tributor and who used trucks of over 
one-half ton in his business and was 
forced to use a more circuitous route 
in delivering and receiving fuel, but 
who still had a feasible route and 
such ordinance did not deprive him of 

I property without due process of law. 
Ark.—^House v. City of Texarkana, 
279 S.W.2d 831. 

46. U.S.—Sproles v. Binford, D.C. 
Tex., 52 P.2d 730, followed in J. H. 
McLeaish & Co. v. Binford, 52 P.2d 
737. 

Bzemptions held reasonable 

(1) Exempting implements of hus¬ 
bandry and highway building ma¬ 
chinery, temporarily moved on public 
highways from limitations as to size 
of vehicles. 

U.S.—Sproles v. Binford, D.C.Tex., 
52 P.2d 730, followed in J. H. Mc¬ 
Leaish & Co. V. Binford. 52 P.2d 
737. 

(2) Exempting motor vehicles op¬ 
erated in incorporated municipalities 
from limitations as to length. 

U.S.—Sproles v. Binford, D.C.Tex.. 
52 P.2d 730, followed in J. H. Mc¬ 
Leaish & Co. V. Binford, 52 F.2d 
737. 

(3) Exempting vehicles transport¬ 
ing property to and from common 
carriers* loading points from limi¬ 
tations as to length and height. 

U.S.—Sproles v. Binford, D.C.Tex, 

52 P.2d 730, followed in J. H. Mc¬ 
Leaish & Co. v. Binford. 62 FM 
737, 
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modities, which cannot reasonably be dismantkd.^^ 
However, regulations of this nature, which are un¬ 
reasonable and arbitrary, are unconstitutional.^* 

§ 705. Regulations Relating to Animals 

a. In general 

b. Diseased animals and prevention of 

disease 

c. Dogs 

a. In G*eii€ral 

Reasonable regulations with respect to animals do 
not violate due process, but provisions authorizing the 
summary seizure, detention, or destruction of animals, 
without notice or hearing, are void unless their destruc¬ 
tion is essential to public safety. 

In the exercise of its police power, the state, or 
its local subdivisions, may, without violation of 
the constitutional guaranty of due process of law, 
make reasonable regulations with respect to ani¬ 
mal s.^^ Thus, due process is not denied by rea¬ 


sonable regulations governing the keeping of 
cows;®^ declaring it unlawful to keep livestock of 
any kind within a specified zone within a munici¬ 
pality;^**-^ prohibiting the keeping of cows within 
municipal corporations without having received per¬ 
mission so to do,^^ or prohibiting keeping them in 
congested districts, and revoking former permits 
prohibiting the driving of cattle on certain streets 
of a city except at certain hours of the day;'-^ 
making one who drives a herd of horses, mulei, 
etc., over a public highway constructed on a hillside, 
liable for damages by such animals in destro>'ing 
the banks or rolling rocks into the highway;®^ pro¬ 
hibiting the use of unregistered docked horses;*^’" 
forbidding the slaughter for food of cattle that arc 
usable for work purposes,^® or requiring a person 
killing a bovine animal to preserve the hide un¬ 
changed and unmutilated for a designated time for 
the purpose of inspection.^" So, in the exercise 


47, U.S.—Sproles v. Binford, D.C. 
Tex., 52 F.2d 730. followed in J. 
H. Mcl^eaish & Co. v. Binford, 52 
F.2d 737. 

48. U.S.—Sproles v. Binford, D.C 
Tex., 62 F.2d 730, followed in X 
H. McLeaish & Co. v. Binford, 
52 F.2d 737. 

trnlciLowizLg violator 

The statutory provision, prohibit¬ 
ing operation on highways of vehicle 
weighing more than certain amount 
is unconstitutional, insofar as it ap¬ 
plies to person unknowingly violat¬ 
ing it as depriving him of livelihood 
without due process of law. 

N.T,—People v. Vadakin, 126 K.Y.S. 
2d 25, 204 Misc, 904. 

Statutes held invalid 

(1) Statute limiting weight of ve¬ 

hicle loads containing any packages 
of more than stated size and weight, 
as well as number of such packages 
per load, was unconstitutional as 
discriminating against parties trans¬ 
porting uncompressed cotton and 
similar commodities. i 

U.S.—Sproles v. Binford, r).C.Tex., 52 

F.2d 730, followed in J. H. MeUea- 
ish & Co, V. Binford, U.C.Tex., 52 
F.2d 737. 

(2) Statute prohibiting operation 
of vehicles carrying over ten bales 
of uncompressed cotton on public 
highways was held unconstitutional 
as discriminatory. 

U.S.—J. H. McLeaish & Co. v. Bin¬ 
ford, D.C.Tex., 62 P.2d 151, affirm¬ 
ed Binford v, J. H. MeUeaish & 
Co., 52 S.Ct 207, 284 U.S, 598, 78 
L,,Ed. 513. 

49w Cal.—Stanislaus County Dairy¬ 
men’s Protective Ass’n v. Stanis¬ 
laus County, 66 P.2d 1306, 8 Cal.2d 
378. 


Ga.—Gill V, Cox, 137 S.E. 40, 163 Ga. 
618. 

Ill.—People ex rel. Kerner v. Huls. 

189 N.E. 346, 355 III. 412. 

Iowa.—Peverlll v. Board of Sup’rs 
of Black Hawk County, 222 N.W. 
635. 20g Iowa 94. 

Mo.—McCrory v. Fisher, App., 108 S. 
W.2d 413. 

I7.M.—Mitchell v. City of Roswell, 
111 P.2d 41. 45 KM. 92. 

Tex.—City of Corsicana v. Wilson. 
Clv.App.. 249 S.W.2d 290, refused 
no reversible error. 

Wild animals ^ 

(1) Statute imposing on i>osses- 
sors of wild animal skins burden of 
proving animals were legally killed 
within or without state does not 
deny due process. 

Minn,—Cohen v. Gould, 225 N.W. 435. 
177 Minn. 398. 

(2) Likewise, a law providing for 

protection, propagation, and conftsca- j 
tion of game animals, birds, and fish | 
does not take private property with-1 
out due process of law. | 

Wash.—State v. Nelson, 261 P. 796, 

146 Wash. 17. 

Sa S.C.—Ward v. Town of Darling¬ 
ton, 190 aE, 826, 183 B.<X 263. 
Faztioular reauiremeuts 

Ordinance governing keeping of 
cows within town limits, imposing 
requirements with respect to space, 
stabling, drainage, watering, bedding, 
disinfecting, tuberculin testing, and 
removal of manure, are not unrea¬ 
sonable, arbitrary, diiscriminatory, or 
violative of constitutional provisions 
against deprivation of property with¬ 
out due process, 

S.C.—^Ward v. Town of Darlington, 
supra. 

50w5 N.M,—Mitchell v. City of Ros¬ 
well, 111 P.2d 41. 45 K.M. 92. 

Xex.—City of Corsicana v. Wilson. 
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C1V.APP.. 243 S.W.2d 2»0, refuBed 

no rt‘vei:*slble error, 

Bnforoement against preexisting 
business 

(1) Enforcement of an ordinance 
declaring it unlawful to keep, har¬ 
bor, raise or possess livestock of any 
kind within a specified zone against 
a prei'Xistlng business in the speci¬ 
fied zone does not constitute a dep¬ 
rivation of any property right with¬ 
out due process of law. 

Tex.—^City of Corsicana v. Wilson, 
supra 

(2> The fact that plaintiffs’ im¬ 
provements were especially built for 
and adapted to business of import¬ 
ing and selling livestock and that 
plaintiffs would suffer a financial loss 
if they were prevented from so u.«i- 
ing them, was not alone ground for 
holding ordinance prohibiting the 
keeping of livestock in designated 
part of city void under constitution. 
N.M.—Mitchell v. City of RosweHI, 
111 P.2d 41. 45 N.M. 92. 

51. U.S.—Schefe v. St, Louis, Mo., 
24 S.Ct. 676. 194 U.S. 373. 48 L.Ed. 
1024—Fischer v. St. Louis, Mo., 24 
S.Ct. 673. 194 U.S. 361, 48 L.Ed. 
1018. 

52. Ga.—Davis v. City of Savannah. 
95 S.B. 6, 147 Ga. 605. 

53. N.Y.—Metropolitan Bd. of 
Health v. Heister, 37 N.Y. €61. 6 
Transcr. A. 170, 

54. U.S.—Jones v. Brim, Utah, 17 S. 
Ct. 282, 165 U.S. 180, 41 L.Ed. 677. 

55. Colo.—Bland v. People, 76 P. 
359. 32 Colo. 319, 106 Am.S.R. 80. 
65 URA. 424. 

sa Philippine.—U. S. v. Toribio. 15 
Philippine 85. 

67. K.M.—State v. Walker, 381 P. 
481. 34 X.M, 405. 



16A C.J.S. 


§ 705 CONSTITUTIONAL LAW 


of its power to prevent fraud and theft, a state may 
authorize the seizure and sale of all unbranded ani¬ 
mals about to be slaughtered, shipped, or driven out 
of the county.58 However, an ordinance declaring 
that carcasses of all animals found within the city 
which were not slain for food should at once be¬ 
come the property of a public contractor,®^ and an 
act, not limited to cases of emergency or public 
necessity, authorizing officers of a humane society 
to take charge of abandoned or mistreated animals, 
to provide them with food, and to detain them until 
the expenses are paid, without provision for notice 
and hearing,®® or directing that stock running at 
large be taken up and sold without notice to the 
owner,®! have been declared to violate the guaranty 
of due process of law, although the rule is other¬ 
wise where notice is required even though the pro¬ 
ceeds are credited to a county fund.®^ Where lands, 
through which a creek from which a city took water 
for culinary and domestic purposes, was suitable 
only for grazing purposes, a decree restraining the 
owner thereof from grazing sheep or goats within 
three hundred feet thereof constitutes a taking of 
property without due process of law.®^ 

The summary destruction of dangerous animals 
may be authorized where essential to the public 
safety,®^ but where public necessity does not de¬ 
mand summary action, as in cases of cruelty to, 
or abandonment or neglect of, animals, notice must 


be given to the owner before killing.®® A statute 
is void which authorizes the summary destruction 
of any animal disabled from further use,®® or found 
abandoned,®^ or not properly cared for.®® 

Trespassing animals. It is not within the power 
of the state to authorize the seizure and sale, with¬ 
out judicial process, of animals found trespassing 
within a private inclosure.®® 

b. Diseased Animals and Prevention of Disease 

Due process is not denied by regulations to prevent 
or eradicate disease in animals, as by a compulsory re¬ 
quirement of dipping, or submission to the tuberculin 
test; and laws for the summary destruction of diseased 
animals are valid, without providing for compensation 
of the owners, or for a prior Judicial hearing. 

The state may, in the exercise of its power to 
promote the public health, safety, or welfare, make 
reasonable regulations for the prevention or eradi¬ 
cation of disease in animals,*^® and for such pur¬ 
pose may provide for the inspection and testing of 
animals for the purpose of ascertaining whether 
they have any contagious or infectious disease,^! 
and may authorize the treatment, at the expense of 
the owner, of such as are diseased.*^^ 

Dipping, Regulations requiring cattle or sheep 
to be dipped, either to prevent or to eradicate tick 
fever infection, are not invalid as denying due 
process of law,'^® even though owner is not given 


58. Tex.—^Beyman v. Black, 47 Tex. 
558. 

59. Neb.—•’Whelan v. Daniels, 143 N. 
W. 929, 94 Neb. 642, 48 L.R.A.,N.S., 
979. 

60. Colo.—Jenks v. Stump, 93 P. 17, 
41 Colo. 281, 124 Am.S.R, 137, 15 
L.R.A.,N.S., 554, 14 Ann.Cas. 914. 

Me.—Jordan v. Gaines, 8 A.2d 585, 
136 Me. 291. 

Whether statute provides for sale 
or destmction of animal, the rule | 
■with respect to notice and an oppor¬ 
tunity to be heard as essential to 
due process is the same. 

Me.—Jordan v. Gaines, supra. 

61. Ky.—^Varden v. Mount, 78 Ky. 
86, 39 Am.R. 208. 

62. Ark.—^Howell v. Dauffliet, 230 
S.W. 569, 148 Ark. 450. 

63. Utah.—^Bountiful City v. De 
Luca, 292 P. 194, 77 Utah 107, 72 
A.L.R. 657. 

64. Kan.—State v. Topeka, 12 P. 310, 
36 Kan. 76, 6 Am.R. 629. 

12 C.J. p 1285 note 66. 

^mmary destruction of diseased an¬ 
imals see infra subsection b of this 
section. 


E. 328, 144 Ind. 278, 43 N.E. 329, 35 
‘ L.R.A. 682. 

12 C.J. p 1285 note 67. 

66. Iowa.—^Waud v. Crawford, 141 
N.W. 1041, 160 Iowa 432. 

67- Me.—Randall v. Patch, 108 A. 
97, 118 Me. 303, 8 A.L.R. 65. 

68. Me.—^Randall v. Patch, supra. 

69. N.T.—Rockwell v. Nearing, 35 
N.T. 302. 

Leavitt v. Thompson, 56 Barb. 
542, reversed on other grrounds 52 
N.T. 62. 

70. Cal.—Graham v. Kingwell, 24 
P.2d 488. 218 Cal. 658. 

Miss.—Moss V. Mississippi Live 
Stock Sanitary Board, 122 So. 776, 
154 Miss. 765. 

Neb.—State v. Heldt, 213 N.W. 678, 
116 Neb. 435. 

S.D.—^Anderson v. Russell, 268 N.W. 
386, 64 S.D. 436. 

Va.—Stickley v. Givens, 11 S.E.2d 
631, 176 Va. 648. 

Act for preventioii of bee diseases, 

being within police power, does not 
deny due process. 

Cal.—Graham v. Kingwell, 24 P.2d 
488, 218 Cal. 658. 

Statutes providing for guarantine 
of animals to prevent or eradicate 
disease axe valid. 
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Iowa.—Loftus V. Department of 
Agriculture of State of Iowa, 232 
N.W. 412, 211 Iowa 666, appeal dis¬ 
missed 61 S.Ct 647, 283 U.S. 804, 
75 L.Ed. 1427. 

Miss.—^Moss V. Mississippi Live 
Stock Sanitary Board, 122 So. 776, 
154 Miss. 765. 

Establishment of districts 

Statute authorizing establishment 
of bovine tuberculosis eradication 
districts, on petition of cattle own¬ 
ers, after notice, objections, and 
hearing, was not unconstitutional. 
Iowa.—Lausen v. Board of Sup’rs of 
Harrison County, 214 N.W. 682, 204 
Iowa 30. 

71. Miss.—^Hawkins v. Hoye, 66 So. 
741, 108 Miss. 282, suggestion of 
error denied 66 So. 1015. 

Va.—Stickley v. Givens, 11 S.E.2d 
631, 176 Va. 548. 

72. Wyo.—^Arbuckle v- Pflaeging, 
123 P. 918, 20 Wyo. 351. 

73. Fla—Whitaker v. Parsons, 86 
j So. 247, 80 Fla 352. 

Ga—^Rowland v. Morris, 111 S.E. 
389, 152 Ga 842. 

j^iss. — ^Moss V. Mississippi Dive 
Stock Sanitary Board, 122 So. 776, 
154 Miss. 765. 

Tex.—^Brazeale v. Strength, CitlApp., 
196 S.W. 247. 


86. Ind.- -Loesch v. Koehler, 41 N. 
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notice and opportunity to te heard in opposition 
to the dippingIf the rights of individuals are 
violated by arbitrary, unreasonable, or illegal ac¬ 
tion in the administration of the law, such action 
is unconstitutional,*^5 but the statute itself is not 
thereby rendered void, a remedy being available to 
the owner in the course of legal proceedings 
However, a statute making the failure of a cattle 
owner to comply with an order for dipping a mis¬ 
demeanor denies due process, where there is no 
definite provision for notice to the owner 

Tuberculin test Statutes requiring owners of 
cattle to submit them to the tuberculin test/^ and 
authorizing the quarantining of premises for the 
owner’s refusal to subject the cattle to such test,^^ 
do not deny due process, even though there is no 
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provision for notice to the owner,or for a hear¬ 
ing,before an attempt is made to nnake the test; 
and the fact that there is no right of appeal from 
the finding of the tester is immateriaL*^ Jt has 
been declared, ho-wever, that if the power to declare 
a district quarantined and to order cattle to be 
tested for tuberculosis should be conferred on a 
state officer, without providing for a hearing after 
a compulsory test, the order would violate the 
guaranty of due process.s^ 

Destruction of diseased animals. The legislature 
may, without violation of due process of law, au¬ 
thorize the destruction of animals for the purpose 
of preventing the spreading of disease or pests,*^ 
Accordingly, statutes authorizing the summary de¬ 
struction of diseased cattle,*^ even without provid- 


'Wyo.—State v. Hall, 194 P. 476. 27 
Wyo. 224» 

Z^aw creatiiLg’ livestock sanitary 
'board to quarantine and treat ani¬ 
mals for eradication of Texas cattle 
fever tick is not violative of tlie due 
process clause. 

Miss.—^Moss V. Mississippi Live 
Stock Sanitary Board, 122 So. 776, 
154 Miss. 765, followed in Gray 
V. Mississippi Live Stock Sanitary 
Board, 122 So. 783, and Tumage v. 
Mississippi Live Stock Sanitary 
Board, 122 So. 783, and Adams v. 
Mississippi Live Stock Sajiitary 
Board. 126 So. 204. 

ObJectloxLs nxLt6XLa1)le 

(1) That statute requires cattle to 
be dipped whether Infected with 
ticks or not. 

Tex.—Brazeale v. Strength, Civ.App., 
196 aw. 247. 

(2) That statute attempts to give 
authority to enter on plaintiff’s 
premises and seize and mistreat 
plaintiff's cattle without due process 
of law- 

Tex.—Serres v. Hammond, Tex.Civ. 
App., 214 S.W. 596—^Brazeale v. 
Strength, Civ.App., 196 aW. 247. 

74. Ga.—^Rowland v. Morris, 111 S. 
B. 389, 152 Ga. 842. 

75. Ga.—Gill v. Cox, 137 aB. 40, 
163 Ga. 618. 

PetltioiL held act to show unrea¬ 
sonable administration of Tick Erad¬ 
ication Law, rendering it unconsti¬ 
tutional as denial of due process of 
law. 

Ga.—Gill V. Cox, supra. 

76. Fla.—^Whitaker v. Parsons, 86 
So. 247. so Fla. 352. 

77. Tex.—^Ex parte Leslie, 223 aW. 
227, 87 Xex.Cr. 476. 

78. U.a—^Aguiar & Bello v. Brock, 
B.C-Cal., 24 F.Supp. 692. 

CaL—^Affonso Bros. v. Brock, 84 P. 

2d 515, 29 CaI.App.2d 26. 

HL—Peoi)le ex rel. Kemer v. Huls, 
189 N.E. 346, 355 IlL 412. 


Iowa.—^Peverill v. Board of Sup'rs 
of Black Hawk County, 222 N.W. 
535, 208 Iowa 94. 

Neb.—State v. Wallace, 221 N.W. 
712, 117 Neb. 588. 

N.H.—Dederick v. Smith, 184 A 595, 
88 N.H. 63, appeal dismissed 57 S. 
Ct. 38. 299 U.a 506, 81 L.Ed. 375. 
N.Y.—Ryder v. Pyrke, 224 N.Y.S. 
289, 130 Misc. 505. 

S-D.—^Anderson v. Russell, 268 N.W. 

386, 64 S-D. 436. 

Entzy on. owner’s premises 
State veterinarian's entering cattle 
owner’s bam and testing cattle for 
tuberculosis pursuant to act author^ 
izing such action did not constitute 
injury to property without due proc- 
' ess of law or violate owner’s consti- 
;tutIonal right to protection of his 
i property. 

I N.H—Dederick v. Smith. 184 A 595. 
88 N.H. 63, appeal dismissed 57 
act. 38, 299 U.S. 606, 81 LEd. 875. 
mjnry f^om serum 
If serum used in tuberculin test 
when rightly applied, does not ma¬ 
terially injure cattle, owners are not 
thereby denied due process. 

Iowa.—^Loftus V. Department of Ag¬ 
riculture of State of low'a, 232 N.W. 
412, 211 Iowa 566, appeal dismissed 
51 act 647, 283 U.S. 809, 76 L.Ed. 
1427. 

CoxLfliotizig evidence as to reliahllity 
of test 

Where evidence showed conflicting 
medical opinions concerning relia¬ 
bility of bovine tuberculin tests, 
statute providing for such tests 
could not be held unreasonable or 
unconstitutional. 

Iow€L—^Panther v. Department of Ag¬ 
riculture of Iowa, 234 N.W. 560, 
211 Iowa 868—Loftus v. Depart¬ 
ment of Agriculture of State of 
Iowa, 232 N.W. 412, 211 Iowa 566. 
appeal dismissed 61 aCt 647, 288 
U.a 809. 75 UEd. 1427. 

79. N.Y.— People v. Teuscher, 221 
N.Y.a 26, 129 Misc. 94, condition¬ 


ally suspended 223 K.Y.S. 650. 130 
Misc. 177, and affirmed 226 N.Y.a 
881, 222 App.Div. 791. affirmed 162 
N.E. 484, 248 N.Y. 454. 

SO. U.S.—Aguiar & Bello t. Brock, 
D.C.CaL, 24 F.Supp. 692. 

Cal.—Affonso Bros. v. Brock, 34 P.2d 
515, 29 CaLApp.2d 26. 

Ill.—People V. Anderson, 189 N.E. 
338, 355 III. 289. 

Iowa.—Peverill v. Board of Sup’rs 
of Black Hawk County, 222 N.W. 
535, 208 Iowa 94. 

N.H.—^Dederick v. Smith, 184 A 595, 
88 N.H. 63, appeal dismissed 57 S. 
Ct 38, 299 U.a 606. 81 HEd. 375 . 

81. U.S.—Aguiar & Bello v. Brock, 
D.CCal., 24 F.Supp. 692. 

Cal.—^Affonso Bros. v. Brock, 84 P,2d 
515, 29 Cal.App.2d 26. 

Iowa.—^Loftus V. I>epartm«nt of Ag¬ 
riculture of State of Iowa, 222 N. 
W. 412, 311 Iowa 566, appeal dis¬ 
missed 51 act 647, 233 U.a 809, 
75 LEd. 1427. 

82. Iowa.—Loftus V. Department of 
Agriculture of State of Iowa, su¬ 
pra. 

83. S.D.—Anderson v. Russell. 268 
N.W. 3S6, 64 S-D. 436. 

84. U.a —^Aguiar 3^ Bello v. Brock, 
D.CCal., 24 F.Supp. 692. 

Cal.—^Affonso Bros. v. Brock, 84 F.2d 
515, 29 Cal.App.2d 26. 

III.—People V. Anderson, 189 N.B. 
338, 355 III. 2S9, 

Or.—€k>rpiui Juris Saonmdiimi etted fa. 
State V. Schrlber, 205 P.2d 149, 166, 
185 Or. €15. 

Tex.—Chambers v. Gilbert, 42 aw. 

630, 17 Tex.Clv,App. 106. 

Va.—Stickley v. Givens. 11 aH.2d 

631, 176 Va. 548. 

85. U.S.—Aguiar & Bello v. Brock, 
D.CCal.. 24 P.SUPP. 692. 

Cal.—Affonso Bros. v. Brock, 84 P.2d 
515, 29 Cia.App.2d 26. 

HI.—Durand v. Dyson, 111 N.E. 14S, 
271 Hi 382. 

Iowa.—^Loftus V- Department of 
Agriculture of State of Iowa, 232 
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ing for compensation of the owners,do not deny 
due process of law, and the same rule applies to a 
county ordinance creating a tuberculosis control 
area and providing for the slaughter of infected 
cattle,and the cleaning and disinfecting of the 
premises.®® Due process does not require a ju¬ 
dicial hearing before the cattle are quarantined or 
destroyed, on the question of whether the cattle 
are in fact diseased,®® the owner having a right, in 
case they are not diseased, to sue the destroying 
officer at common law for damages.®® 

c. Dogs 

Reasonable laws requiring ilcenses for, and other¬ 
wise regulating the keeping of, dogs do not deny due 
process, and although there is authority to the contrary, 
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the summary killing of dogs not licensed or kept in the 
manner prescribed has been sustained. 

Constitutional guaranties of due process of law 
do not forbid the states to pass reasonable laws re¬ 
quiring licenses for, and otherwise regulating the 
keeping of, dogs,®l even though the statute pro¬ 
vides that the license fee shall be paid to a private 
organization which is charged with the enforce¬ 
ment of laws to prevent cruelty,®2 or to the owner 
of an animal killed or injured by a dog.®® While it 
has been held that the killing of dogs not licensed or 
kept in accordance with the prescribed methods may 
not be authorized without notice to the owner and 
an opportunity to be heard,®^ other authorities sus¬ 
tain the validity of statutes authorizing the sum¬ 
mary destruction of dogs not licensed or kept in 
the manner prescribed,®5 even without notice to the 


N.W. 412. 211 Iowa 566. appeal dis¬ 
missed 61 S.Ct. 647, 283 U.S. 809, 
75 L-Ed. 1427. 

Or.—CorpTis O'lixis Secundum cited in 
State V, Schriber. 205 P.2d 149. 
160, 185 Or. 615. 

Summary destruction of dangerous 
animals as not denying due process 
see supra subsection a of this sec¬ 
tion, 

8S. Neb.—^tate v. Heldt. 213 N.W. 
578, 115 Neb. 435. 

N.J.—^Newark, etc., R. Co. v. Hunt, 
12 A. 697, 50 N.J.Law 308. 

S7. Cal.—Stanislaus County Dairy¬ 
men's Protective Ass'n v. Stanis¬ 
laus County, 65 P.2d 1305, 8 Cal.2d 
378. 

Supervision of meat Inspector 

That county ordinance provided 
for slaughter of tubercular cattle un¬ 
der supervision of federal, state, or 
state approved municipal meat in¬ 
spector did not render ordinance vio¬ 
lative of due process, since owners 
of such stock were not thereby de¬ 
prived of vested rights, and, even if 
clause were invalid, saving clause 
providing that invalidity of any part 
of ordinance shall not affect validity 
of remaining part, would preclude 
its affecting balance of ordinance. 
Cal.—Stanislaus County Dairymen's 
Protective Ass'n v. Stanislaus 
County, supra. 

88. Cal.—Stanislaus County Dairy¬ 
men’s Protective Ass'n v. Stanis¬ 
laus County, supra. 

88. IJ.S.—Aguiar & Bello v. Brock, 
D.aCal., 24 F.Supp. 692. 

Cal.—^Affonso Bros. v. Brock, 84 P. 

2d 515, 29 Cal.App.2d 26. 

Fla—Gampoamor v. State Live 
Stock Sanitary Board, 182 So. 277, 
1S6 Pla 451. 

Iowa.—Loftus V. Department of Ag¬ 
riculture of State of Iowa, 232 N. 
W. 412, 211 Iowa 566, appeal dis- 
mijssed 51 S.Ct. 647. 283 U.S. 809, 
f6 L.Ed. 1427. 


Or.—Corpus Juris SecnndTim cited in 
State V. Schriber, 205 P,2d 149, 
160, 185 Or. 615. 

Va—Stickley v. Givens, 11 S.E.2d 
631, 176 Va 548. 

90. U.S.—^Aguiar &; Bello v. Brock, 
D.C.Cal.. 24 F.Supp. 692. 

Cal.—^Affonso Bros. v. Brock, 84 P.2d 
515, 29 Cal.App.2d 26. 

Iowa.—^Loftus Y. Department of Ag¬ 
riculture of State of Iowa 232 
N.W. 412, 211 Iowa 566, appeal 
dismissed 51 S.Ct. 647, 283 U.S. 809, 
75 L.Ed. 1427. 

Or.—Corpus Juris Secundum cited in 
State V. Schriber, 206 P.2d 149, 160, 
186 Or. 615. 

Va—Stickley v. Givens, 11 S.B.2d 
631, 176 Va 548. 

91- U.S.—^Nicchia v. People of State 
of New York. 41 S.Ct. 103, 254 U.S. 
228, 65 L.Ed. 235, 13 A.L.IL 826. 
Del.—State v. Tull, 8 A.2d 17, 1 Terry 
179. 

N.Y.—Blair v. DuMond, 108 N.Y.S.2d 
738, 200 Misc. 1036, appeal dismiss¬ 
ed 107 N.E.2d 91, 304 N.Y. 607, af¬ 
firmed 117 N.Y.S.2d 23, order set¬ 
tled 117 N,Y.S.2d 918, 281 App.Div. 
776, motion granted 120 N.Y.S.2d 
442, 281 App.Div. 929—Steinberg 
j V, Stebbins, 55 N.Y.S.2d 503, 184 
Misc. 794, reversed on other 
grounds 56 N.Y.S.2d 453, 269 App. 

' Div. 910. 

1 Tenn.—^Darnell v. Shapard, 3 S.W.2d 
661, 156 Tenn. 544—State v. An¬ 
derson, 234 S.W. 768, 144 Tenn. 564 
—State V. Erwin, 200 S.W. 973, 139 
Tenn. 341. 

Wash.—^McQueen v. Kittitas County, 
198 P. 394, 115 Wash. 672. 

12 C.J. p 1285 note 73. 

Restricting number of dogs kept 
An ordinance prohibiting the keep¬ 
ing of more than three dogs over the 
age of six months within two hun¬ 
dred and fifty feet of inhabited 
dwelling, is not, as applied to kennel 
owner, arbitrary and unreasonable 
restriction on free use of property, 
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nor repugnant to Fourteenth Amend- 
ment. 

Cal.—^Miller v. City of Arcadia, 9 P. 
2d 587, 121 Cal.App. 660. 

92. U.S.—^Nicchia v. People of State 
of New York, 41 S.Ct. 103, 254 U.S. 
228, 65 L.Ed. 235, 13 A.L.R. 826. 

93. Wash.—^McQueen v. Ivittitas 

County, 198 P. 394, 116 Wash. 672. 

94. Or.—^Rose v. Salem, 160 P. 276, 
77 Or. 77. 

Tex.—Lynn v. State, 25 S.W. 779, 
33 Tex.Cr. 153. 

95. Mich.—^Bugai v. Rickert, 242 N. 
W. 774, 258 Mich. 416—^Finley v. 
Barker, 189 N.W. 197, 219 Mich. 
442. 

N.Y.—^Fox V. Mohawk, etc., River Hu¬ 
mane Soc., 48 N.Y.S. 626, 25 App. 
Div. 26, affirmed 69 N.E. 353, 165 
N.Y. 517, 80 Am.S.R. 767, 61 L.R. 
A. 681. 

Blair v. DuMond, 108 N.Y.S.2d 
738, 200 Misc. 1036, appeal dis¬ 
missed 107 N.E.2d 91, 304 N.Y. 607, 
affirmed 117 N.Y.S. 2d 23, order 
settled 117 N.Y.S.2d 918, 281 App. 
Div. 776, motion granted 120 N.Y. 
S.2d 442, 281 App,Div. 929. 

' Tenn.—Darnell v. Shapard, 3 S.W.2d 
661, 156 Tenn. 544. 

Wash.—McQueen v. Kittitas County, 
198 P, 394, 115 Wash. 672. 

12 C.J. p 1285 note 75. 

TTnxegisteped dogs or dogs not wear¬ 
ing license tags 

(1) Statute authorizing destruction 
of unregistered dogs running at 
large, or dogs not wearing a license 
tag, does not violate guaranty of due 
process. 

Utah.—Jenkins v. Ballantyne, 30 P. 
760, 8 Utah 245, 16 KItA. 689. 

(2) Statute providing for the de¬ 
struction of dogs on which the taxes 
were not paid, and those preying on 
domestic animals, d.oes not deny due 
process. 

Wash.—^McQueen v. Kittitas County, 
198 P. 394, 115 W^LSh. 672- 
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iwner,^® or resorting to judicial procee<iings,97 and 
n ordinance providing for the surrender of un- 
laimed dogs, lawfully impounded, for purposes of 
nedical research has been held not invalid as de- 
)riving their owners of their property without due 
)rocess of law.^'^*® On the other hand, a statute 
vhich provides for the killing of a dog trespassing 
)n premises where sheep are kept, unaccompanied 
}y the owner, and for the killing of an unlicensed 
log and a dog not wearing a license tag, has been 
leld invalid as an arbitrary taking of property vrith- 
3 Ut due process.^S The impounding and sale of 
dogs running at large without notice to the owner 
is not permissible;^9 and it has been held that an 
ordinance providing that if a dog attacks a person 
a police justice may, on complaint made, order the 
owner to kill the dog immediately and impose a 
fine for failure to obey the order, but which does 
not require that the owner of the dog be given no¬ 
tice of the proceedings and an opportunity to be 
heard, is invalid.^ 

§ 706. -Fence and Stock Laws 

a. In general 

b. Running at large 


a. In General 

Statutes estabUshlng stock law, fence, or grazing 
districts, and prohibiting the herding of sheep on cattle 
ranges, have been held not to deny due process of law. 

Statutes providing for the establishment of stock 
law districts and allowing only bona fide residents 
of the precinct where the election is held the right 
to vote on the question of establishing the district,- 
or providing for the establishment of fence dis- 
tricts,2-5 or grazing districts,^ and prohibiting the 
grazing of any stock off the premises of the owner 
or keeper within the district, without a license,'^ 
have been held not to deny due process of law. 
So due process is not denied by statutes prohibiting 
the herding of sheep on cattle ranges,® or provid¬ 
ing for the determination as to whether sheep or 
cattle have the “preferred or better right” to graze 
on any particular part of the public domain,® or 
regulating the watering of livestock on a public 
range.^ 

b. Bxuming at Xiarge 

The state may regulate the running at large of 
livestock and the relative rights and responsibilities of 
landowners and stock owners, and animals running at 
large In violation of such regulations may be sold or 
destroyed on notice, and while some authorities have held 
that there need be no Judicial Inquiry or determination. 


96. Cal.—^In re Ackerman, 91 P. 429, 

6 Cal.App. 6. 

liKitice of q,TLaraiLti2ie snfflclexit 
A statute authorizing designated 
official to quarantine dogs at night 
and authorizing any peace officer to 
kill on sight any dog at large in vio¬ 
lation of order is not obnoxious to 
due process because no notice and 
hearing are provided for as condition 
precedent to destruction, since stat¬ 
ute does provide for notice of the 
quarantine and such notice is suffi¬ 
cient, 

N,Y.—Blair v. I>uMond, 108 N.T.S.2d 
738, 200 Misc. 1036. appeal dismiss¬ 
ed 107 N.B.2d 91, 304 N.T. 607, af¬ 
firmed 117 N.Y.S.2d 23. order set¬ 
tled 117 N.Y.S.2d 918. 281 App.Div. 
776, motion granted 120 N.Y.S.2d 
442, 281 App.Div. 929. 

97. Utah.—Jenkins v. Ballantyne, 30 
P, 760, 8 Utali 245, 16 L.R.A- 689. 

97.5 Cal.—Simpson v. City of Dos 
Angeles, 253 P.2d 464, 40 Cal.2d 
271, appeal dismissed 74 S.Ct. 37, 
S46 U.S. 802, 98 L.Ed. 333, rehear¬ 
ing denied 74 S.Ct 118, 346 U.S. 
S80, 98 D.Ed. 387. 

Bequisitloxiiiig from private potmds 

It being purely within discretion 
of legislature to say how far dogs 
shall be recognized as property, stat¬ 
ute authorizing public health officer 
to requisition for scientific tests and 
experiments unlicensed, unwanted or 


unclaimed animals seized pursuant 
to law by private organizations, and 
otherwise to be destroyed, was not 
unconstitutional as depriving such 
organizations of property without 
due process of law, 

N.Y.—Dog Owners Ass*n of N. Y. 
State V. Hilleboe. 124 N.Y.S.2d 835, 
206 Misc. 119, affirmed 121 N.E.2d 
547, 307 N.Y. 734. 

98. III.—Aldrich v. Reichert, 151 N. 
R 608, 321 III. 123—Kasch v. An¬ 
ders, 149 N.E. 275, 318 Ill. 272. 

99- Ohio.—^Archer v. Baertschi, 8 
Ohio Cir.Ct, 12, 4 Ohio CIr.Dec. 41$. 

1. N.Y.—People v, Tighe, 30 N.T.S. | 
368, 9 Misc. 607. 

2. Ala.—George v. Chickasaw Land 
Co., 96 So. 781. 209 Ala. 648. 

2,5 Ark.—^Reed v. Hundley, 188 S.W. 
2d 117, 208 Ark, 924. 

Statute suthoriziag town property 
to be annexed to a fence district, 
which could result in benefiting own¬ 
ers of property in a town, is not un¬ 
constitutional as violation of due 
process. 

Ark.—Reed v. Hundley, supra. 

3. Mont.—^Thompson v. Tobacco 
Root Co-op. State Grazing Dist., 
193 P.2d 811, 121 Mont. 445. 

Okl.—Tucker v. MuUendore, 69 P. 
2d 35, 180 Okl. 180. 
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Bamages for permitting stock to 
stray 

Owner or lessee of lands inclosed 
In grazing district provided for in 
statute is not deprived of property 
without due process, by reason of 
exoneration from damages for per¬ 
mitting stock being pastured on 
lands to stray to any of lands in dis¬ 
trict, in absence of violation of lim¬ 
itations applicable to grazing provid¬ 
ed for in statute. 

Okl.—^Tucker v. MuUendore, supra. 

4. Or.—^MendfoUk. v, Graham, 10 P.2d 
911, 139 Or. 692. 

5. Ariz.—^Hancock v. State, 254 P. 
225, 31 Ariz. 389—Hazas v. State, 
219 P. 229. 25 Ariz. 453. 

Certainty of provisions 

In view of § 6314, Idaho Rev.Codes 
§ 6872, making it misdemeanor to 
herd, graze, or pasture sheep on any 
cattle range previously occupied by 
cattle, and declaring that priority be¬ 
tween cattle and sheep owners shall 
be determined by priority in usual 
and customary use of range, is not 
so indefinite as to be invalid, under 
Const. Amendm. 14, as denying due 
process of law. 

U.S.—Omaechevarria v. State of Ida¬ 
ho. 38 S.Ct. 323, 246 U.S. 343, $2 L. 
Ed. 763. 

8. Colo.—Allen v. Bailey, 14 P.2d 
1087, 91 Colo. 260. 

7. Nev.—In re Calvo, 253 P. 671, 
50 Nev. 125. 
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Other authorities require a Judicial determination of the 
facts necessary to bring the case within the statute. 

The state may regulate the running at large of 
cattle, horses, sheep, and other animals along high¬ 
ways or elsewhere;^ and may regulate the relative 
rights and responsibilities of the proprietors of in¬ 
closed land and of the owners of stock going at 
large or kept in adjacent inclosures.^ Animals run¬ 
ning at large in violation of such regulations may 
be authorized to be destroyed,or to be taken up 
and sold to pay the expenses incurred,provided 
the owner is given notice prior to such sale or 
destruction but a sale or destruction without giv¬ 
ing notice to the owner,^3 or without strict com¬ 
pliance with other requirements of the ordinance 
authorizing the sale or destruction,is without due 
process of law. Some authorities have held that to 
constitute due process there need be no judicial in¬ 
quiry or determination,!^ while others require a 
judicial determination of the facts necessary to 
bring the case within the statute,!^ at least where 
fines or forfeitures of a penal nature, or liability 
for damages for stock running at large, other than 


reasonable costs and expenses of impounding, keep¬ 
ing, and selling are involyed.!*^ Regulations in the 
usual form, providing that expenses and reasonable 
officers' fees shall be deducted from proceeds of the 
sale, the balance to go to the use of the owner, are 
valid,! s but an ordinance directing the city marshal 
to seize and sell all hogs found running at large, 
to pay over half of the proceeds of sale to the city 
hospital, and to keep the other half for his services, 
has been held unconstitutional.!^ So, a statute or 
an ordinance authorizing the impounding and sale 
of animals running at large, and prescribing penal¬ 
ties and fees to be paid by the owner which ex¬ 
ceed or are approximately equal to the value of the 
animals, has been held invalid as denying due proc- 
ess.20 

§ 707. Miscellaneous Applications 

Violations of the guaranty of due process have either 
been denied or found to exist in a great variety of cases. 

The guaranty of due process of law, as stated 
supra § 569, extends to every governmental pro- 


8- Miss,—^Bonnett v. Brown, 125 So. 
427, 155 Miss. 833. 

Mo.i—^McCrory v. Fisher, App., 1Q8 S. 
W.2d 413. 

Term.—^Lindsey v. Brane, 285 S.W. 

705, 154 Tenn. 458. 

12 C.J. p 1284 note 48. 

9, Okl,—Inselman v. Berryman, 68 
P.2d 527, 180 Okl. 136. 

Utah.—^Nowers v. Oakden, 169 P.2d 
108, 110 Utah 25. 

12 C.J. p 1284 note 49. 

Reasonable time to comply with 
lenoe law 

In action to recover damages caus¬ 
ed by animals running at large 
wherein defense was that plaintiff's 
land was not fenced as required by 
law adopted at special election and 
plaintiff claimed he had not had suf¬ 
ficient time to comply with law, as¬ 
suming that due process required 
that, after canvass and recordation 
of election results, persons affected 
be given reasonable time to comply 
with its provisions, such reasonable 
time was accorded by action of board 
of commissioners in declaring law 
effective some three months after 
the date when the election results 
were disclosed. 

CJtah.—Nfowers y. Oakden, supra. 

10. Ark.—^Ross V. Desha Levee Bd., 
103 S.W'. 380, 83 Ark. 176, 119 Am. 
S.R. 131, 21 L.RJV.,N,S., 517. 

Xl» Fla.—^Ryals v. Morefield, 150 So. 
138, 111 Fla. 828—Gill y. Wilder. 
116 So. 870, alS Fla, 901. 

Miss.—Bennett v. Brown, 125 So. 427, 
im Mis& 833. 

K-O—Rose v. Hardie, 4 SJE. 41, 98 


N.C. 44~Hellen v. Noe, 25 N.C. 
493. 

Pa.—Conier v. Whitney, 9 Phila. 184, 
31 Leg.Int. 100. 

S.C.—Crosby v. Warren, 1 RichLaw 
385. 

Tenn.—^Knoxville v. King, 7 Lea 441. 
12 C,J. p 1284 note 51. 

12. Fla.—^Morgan v. City of Lake¬ 
land, 107 So. 269, 90 Fla. 525. 

13- Ky.—^Armstrong v. Brown, 50 S. 
W. 17, 106 Ky. 81, 20 Ky.L. 1766, 
90'Am.S.R. 207. 

La.—Boykin v. Police Jury of Rich¬ 
land Parish, 126 So. 511, 169 La. 
1014. 

Miller v. Doyal, 119 So. 477, 9 La. 
App. 313. 

12 C.J. p 1284 note 52, 

14- La.—^Miller v. Doyal, supra. 

15. Mich.—Grover v. Huckins, 26 
Mich. 476. 

N.C,—Whitfield v. Longest, 28 N.C. 
268. 

Wis.—Wilcox V. Hemming. 15 N.W. 
435. 58 Wis. 144, 46 Am.R. 625. 

Boa process is not denied merely 
because various steps required to be 
taken in carrying out regulatory pro¬ 
visions do not require formal court 
proceedings. 

Mo.—^McCrory v. Fisher, App., 108 S. 
W.2d 413. 

16. Ill.—Willis V. Legris, 45 Ill. 289 
—Poppen V. Holmes, 44 Ill. 360, 92 
Am.D. 186. 

Ky.—^Armstrong v. Brown, 50 SW. 
17, 106 Ky. 81, 20 Ky.L. 1766, 90 
Ain.S.R- 207. f 

Ohio.—^Rosebaxigh v. SaflSn, 10 Ohio 
’ 31. 

12 CJ. p 1284 note 54. 
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17. 3BTa—^Ryals v. Morefield, 150 Sa 
138, 111 Fla. 828. 

Mont.—Corpus Juris Secundum died 
in Thompson v. Tobacco Root Co¬ 
op. State Grazing Co., 193 P.2d 811, 
815, 121 Mont. 445. 

Legal remedies, supplemented by 
injunction, generally are sufficient to 
afford due process and a judicial de¬ 
termination whether animals were 
running at large, and whether stat¬ 
ute was complied with in impound¬ 
ing and selling them. 

Fla.—Gill V. Wilder, 116 So. 870, 95 
Fla. 901, followed in Ryals v. 
Morefield, 150 So. 138, 111 Fla. 828. 
Due process satisfied by provision 
for bond 

The provision contained in a stat¬ 
ute giving grazing districts liens on 
livestock taken into possession there¬ 
under, for the release of the live¬ 
stock on a bond conditioned for the 
payment to the grazing district of all 
sums including the costs that may be 
recovered by the district in a civil 
action to foreclose its lien saves to 
the property owner the right of due 
process of law. 

Mont.—Thompson v. Tobacco Root 
Co-op. State Grazing Dist, 193 P. 
2d 811, 121 Mont. 446. 

18. Tex.—Paris v. Hale, 35 S.W. 333, 
13 Tex.Civ.App. 386. 

12 C.J. p 1285 note 55. 

19. Miss.—Donovan v. Vicksburg, 29 
Miss. 247, 64 Am.D. 143. 

20. Fla.—Glisson v. Hancock^ 181 
So. 379, 132 Fla. 321—Morgan v. 
City of Lakeland. 107 So- 269, 90 
Fla. 626. 
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ceeding which may interfere with personal or prop¬ 
erty rights, and, in addition to the particular appli¬ 
cations discussed supra §§ 630-706, has been invoked 


in a great variety of cases in which no violation of 
the guaranty was found.^®*®® The guaranty has 
been held not to be violated by legislative, judicial, 


2050 U.S.—^Latimer v. Cranor, C.A. 
Wash., 214 F.2d 926. 

Pyeatte v. Board of Regents of 
University of OkL. D.C.Okl., 102 P. 
Supp. 407, affirmed 72 S.Ct. 567, 
342 U-S. 936, 96 L.Ed. 696—Clark 
V. Chase NaL Bank of City of 
New York, D.C.N.T., 82 F.Supp. 

740, affirmed, C.A., McGrath v. 
Chase Nat. Bank of City of N. Y., 
182 P.2d 349, reversed on other 
groxmds Zittman v. McGrath, 71 
S.Ct. 832, 341 U.S. 446, 95 L.Ed. 
1096, affirmed 71 S.Ct, 846, 341 U.S, 
471, 95 L.Ed. 1112, reversed in 
part McCloskey v. McGrath, 71 
S.Ct 848, 341 U.S. 475, 95 L.Ed. 
1115—Ex parte Robert, D.C.Cal., 
49 F.Supp. 131. 

Ariz.—^Adams v. Salt River Valley 
Water Users’ Ass’n, 89 P.2d 1060, 
53 Ariz. 374. 

Ga,—Barwick v. Roberts, 16 S.E.2d 
867, 192 Ga. 783. certiorari denied | 
62 S.Ct 489. 315 U.S. 796, 86 L.Ed. 
1197. I 

Mass.—Petition of Mazurowski, 116 
N.E.2d 854, 331 Mass. 33. 

Mo.—State ex rel. School Dist of 
Fulton V. Davis, 236 S.W.2d 301, 
361 Mo. 730, 

N.M.—In re Santillanea, 138 P.2d 503, 
47 N.M. 140. 

N.Y.—Joseph F. Mittelman Corp. v. 
Murray L. Spies Corp., 129 N.Y.S. 
2d 822, 205 Misc, 1017. 

Gloherman v. Grand Central 
Parkway Gardens, 115 N.Y.S.2d 
757, affirmed 118 N.Y,S.2d 917, 281 
App.Div. 820. 

Va.—^Bott V. Hampton Roads Sanita- 
,tion Dist Commission, 68 S.E.2d 
306, 190 Va. 776. 

PaxticTiXar action not violativ© of dne 
process 

(1) Alteration of Filipino's nation¬ 
ality by the creation of the Repub¬ 
lic of the Philippines, of which he 
became a citizen by operation of law. 
Xj.s,—Cabebe v. Acheson, D.C.Ha- 

waii, 84 F.Supp. 639, affirmed, C. 
A., 183 P.2d 795. 

(2) The cession of jurisdiction by 
state to the United States over pri- i 
vately owned land lying wholly with¬ 
in a national park, 

U.S.—Petersen v. U. S., C.A.Cal., 191 
P.2d 154, certiorari denied 72 S.Ct. 
174, 342 U.S. 885, 96 L.Ed. 664. 

(3) The collection of legal rate of 
interest by Reconstruction Finance 
Corporation on a note, notwithstand¬ 
ing corpjoration might have been 
charging lower rate on loans to oth¬ 
ers. 

U.S.—^R. F, C. V. Marks, D.CW.Va., 
42 F.Supp. 477. 

(4) Constitutional amendment 
dealing with reapportionment of 
members of the legislative assembly. 


Or.—Baum v. Newbry, 267 F.2d 220. 
200 Or. 676. 

(5) Contract between county and 
city executed pursuant to statute 
whereby all police department equip¬ 
ment was to be transferred to the 
city to be used by the city for the 
same purposes for which such equip¬ 
ment and facilities had previously 
been used. 

Ga.—Barge v. Camp, 70 S.E.2d 360, 
209 Ga, 33. 

(6) Community property law. 

Ofcl.—Swanda v. Swanda, 248 P.2d 

676, 207 Okl. 186. 

(7) The fact that following perma¬ 
nent separation of husband and wife 
and prior to dissolution of the com¬ 
munity by suit or otherwise, proper¬ 
ty acquired by either, other than by 
gift, devise, or descent, or wife’s per¬ 
sonal earnings, continues to take on 
the character of community proi>erty. 
N.M.—Loveridge v. Loveridge, 198 P. 

2d 444, 52 N.M. 353. 

(8) Statutes, given prospective ef¬ 
fect only, making stock in building 
and loan associations purchased by 
a married woman in her own name 
her separate property. 

1,8-—Cameron v. Rowland, 40 So. 2d 
1, 216 La. 177. 

(9> Exclusion of individual from 
race track, 

U.S.—^Watkins v. Oaklawn Jockey 
Club, D.C.Ark., 86 F.Supp. 1006, 
affirmed. CA,, 183 F.2d 440. 

(10) Rent control restrictions. 

N.Y.—Loab Estates v. Druhe, 90 N.E. 

2d 25, 300 N.Y. 176. 

Recknagel v. Finkelstein, 86 N. 
Y,S.2d 611. 275 App.Div. 684. 

(11) Exclusion of certain property 
from rent control. 

N.Y.—^A- E, F.’s Inc., v. City of New 
York, 68 N.E.2a 177, 295 N.Y. 381. 

(12) Public housing law authoriz- 
I ing over-income tenant in certain 

contingencies to remain on payment 
of increased rentals commensurate 
with ability to pay. 

—Tropp v. Knickerbocker Vil¬ 
lage, 122 N.Y.S.2d 350. 205 Misc. 
200, affirmed 135 N.Y.S.2d 618. 284 
App.Div. 935. 

(13) Judicial enforcement of will 
provision which "revoked” gift to 
any child who should marry person 
not bom in a certain religious faith. 
Mass.—Gk)rdon v. Gordon, 124 N.E.2d 

228, 

(14) Lawful appropriation of es¬ 
tate of incompetent. 

Tenn,—^Monds v. Dugger, 144 S.W,2d 
761, 176 T^in. 650, 

(16) Statute making mental illness 
of parents a legal ground for the 
adoption of their children. 
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III.—People ex rel. Nabatedt v. Bar¬ 
ger, 121 N.E,gd 781, 3 IU.2d 511. 

(16) Mall fraud statutes authoriz¬ 
ing Postmaster General summarily 
to deny use of postal facilities to 
person attempting to use mails in 
a scheme to defraud. 

U.S.—^Donaldson v. Read Magazine, 
App.D.a, 68 S.Ct. 591, 333 U.S. 178. 
92 L.Ed. 628. 

(17) Penalizing construction or 
maintenance of billboards or other 
structures, signs, posters, or dis¬ 
plays, advertising or information 
booths intended to aid in solicitation 
or performance of marriagea 
Md.—State v. Clay, 35 A.2d 821, 182 

MdL 639. 

(18) Proceeding by cotmty to con¬ 
demn an easement of right of way 
for purpose of laying a sewer. 

Md,—^Hajewski v. BaltinK>re County 
Com’rs, 40 A.2d 31$, 134 Md, 161. 

(19) Prohibiting a governmental 
unit from granting relief to any one 
who did not reside therein for three 
years immediately preceding his ap- 

i plication for relief, 
i III—People ex rel. Heydenreich v. 
Lyons, 30 N.R2d 46, 374 III. 5S7. 
132 A.L.R. 511. 

(29) Public assistance law requir¬ 
ing as a condition of eligibility for 
assistance thereunder that the re¬ 
cipient shall not have conveyed any 
property exceeding the value of five 
hundred dollars without fair consid¬ 
eration within two years preceding 
the date of application for assist¬ 
ance. 

Pa.—Commonwealth v. Bell, 35 Pa, 
Dist. & Co. 146. 

(21) Provisions for termination of 
war contracts and payment of fair 
compensation to contractors. 

U.S.—^Monolith Portland Midwest Co. 
V. R. F. C.. D.C.Gal., 128 F.Supp. 
824. 

(22) Renegotiation of war con¬ 
tracts under legislative authority. 

—^Ring Const Corp. v. Secretary 
of War of U. S.. 17S F.2d 714, 86 
U.S.App.D.C. 3S6. certiorari denied 
70 S.Ct 796, 339 U.S. 943, 94 L.Ed. 
1358. 

(23) Requiring testator to sign or 
acknowledge will in the presence of 
two witnesses who must sign in the 
presence of each other. 

Tenn.—McClure v. Wade, 235 S.W.2d 
836, 34 Tenn.Apf>. 154, 28 A.Li.R,2d 
104. 

(24> Requiring union members 
first to appeal to the International 
executive board and then to the in¬ 
ternational constitution as provided 
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or executive action abolishing a right of action for closure assigning portions of parks for exclusive 
alienation of affections and criminal conversation;^^ use of negroes, and other portions for white per- 
allowing and regulating redemption from fore- sons providing one restaurant for white persons 


by® the constitution of the union be¬ 
fore appealing to the courts where 
no property rights were involved. 
Tenn.—^Diming v. Maloney, 225 S.W. 
2d 276, 32 Tenn.App. 632. 

(25) Search by sheriff without 
search warrant under statutory au¬ 
thority. 

Qkl.—Greer v. State,, 201 P.2d 274. 
88 Okl.Cr. 105. 

(26) Statutes imposing require- 
inents and restrictions on landlords 
with regard to air, sanitation, and 
fire protection. 

NT.T.—^Nordred Realties v. Langley, 7 
]Sr.T.S.2d 003, 169 Misc. 650, affirm¬ 
ed 18 N.E.2d 38, 270 N.Y. 636, cer¬ 
tiorari denied 59 S.Ct. 644, 306 U.S. 
655, 83 L.Ed. 1053. 

(27) Statute regulating boilers and 
excluding certain boilers from regru- 
lation. 

Pa.—Hartford Steam Boiler Inspec¬ 
tion & Ins. Co. V. City of Philadel¬ 
phia, 39 Pa.Dist. & Co. 86. 

(28) Holding that adopted son of 
deceased son of testator who failed 
to include adopted son in will was 
a pretermitted heir of testator. 

Mo.—^Robertson v. Cornett, 225 S.W. 
2d 780, 359 Mo. 1156. 

(29) Refusal to hold putative fa¬ 
ther liable for support of child bom 
out of wedlock. 

Va.—Brown v. Brown, 32 S.E.2d 79, 
183 Va. 353. 

(30) Statutory provision that reg¬ 
ister of titles may contain prima fa¬ 
cie proof of ownership. 

Cal.—Johnson, Inc., v. Warden, 173 
P.2d 838, 76 Cal.App.2d 697. 

(31) Statute giving registrar pow¬ 
er to determine whether a convey¬ 
ance vests title in transferee. 

Cal.—Johnson, Inc., v. Warden, su¬ 
pra, 

(32) Statute authorizing president 
to institute measures and issue regu¬ 
lations necessary to safeguard ves¬ 
sels, harbors, and water front facil¬ 
ities when security of United States 
is endangered. 

Xj.s. —^U. S. V. Gray, C.A.Wash., 207 
P.2d 237. 

(33) Statute providing for punish¬ 
ment of persons tampering with the 
motive power or instrumentalities of 
navigation of vessel engaged in for¬ 
eign commerce. 

U.S.—Giugni v. U. S., C.C.A.Puerto 
Rico, 127 P.2d 786. 

Marchese v. U. S., C.C.A,Pla., 
Ga., La., & Tex., 126 P.2<^ 671. 

(34) Procedural provisions of Sub¬ 
versive Activities Control Act. 

I>.C.—C^ommunist Party of U. S. v. 
Subversive Activities Control Bd., 
m P.24 531. 


(35) Statutes requiring all motor 
vehicles owned and operated in the 
state to be represented by certificates 
of title. 

Ohio.—State ex rel. City Loan & Sav. 
Co. V. Taggart, 17 ]Sr.E.2d 758, 134 
Ohio St. 374. 

(36) Statute providing for record¬ 
ing of chattel mortgages on motor 
vehicles. 

N.J.—^National City Bank of New 
York V. Del Sordo, 109 A.2d 631, 16 
N.J. 630. 

(37) Where wife, by unacknowl¬ 
edged antenuptial instrument, re¬ 
nounced all rights in estate of which 
husband might die seized, prior to 
effective date of state statute giving 
surviving spouse right to reject prp- 
vision in will and take her share of 
estate sls in intestacy, and requiring 
waiver of rights to be acknowledged, 
and after effective date of statute 
husband executed a codicil thereby 
bringing the new legislation into op¬ 
eration as to himself, his estate, 
and survivors, the case was as if 
husband had made a legacy to wife 
despite her waiver, and, therefore, 
as to him, the new legislation did 
not work deprivation of property 
without "due process of law." 

U.S.—Irving Trust Co. v. Day, N.Y., 
62 S.C;t. 398, 314 U.S. 556, 86 L.Ed. 
1734, 137 A.L.R. 1093. 

(38) Statute providing that, if a 
surviving spouse dies before expira¬ 
tion of time limit provided by law 
without having made an election, 
such spouse shall be conclusively 
presumed to have elected to take un¬ 
der the will. 

Ohio.—^In re Knofler’s Estate, 55 N. 
E.2d 262, 143 Ohio St. 294. 

(39) Statute requiring private 
owners to participate in reforestation 
program. 

Wash.—State v, Dexter, 202 P.2d 906, 
32 Wash.2d 551, 13 A.L.R.2d 1081, 
affirmed Dexter v. State of Wash., 
70 S.Ct. 147, 338 U.S. 863, 94 L.Ed. 
529. 

Segistratiou of name of political 
party 

(1) An act providing that when 
one political party registers no po¬ 
litical party thereafter may use or 
register any name or part thereof 
which has already been registered, as 
applied to preclude a political organ¬ 
ization which had used the word “Re¬ 
publican" as part of its name for 
many years from using word “Re¬ 
publican” in its name after another 
political organization had registered 
its name which included word “Re¬ 
publican,” has been held not uncon¬ 
stitutional as depriving members of 
first named organization of their lib¬ 
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erty and property without due proc¬ 
ess of law. 

Miss.—Hoskins v. Howard, 59 So. 2d 
263, 214 Miss. 481, certiorari denied 
Howa,rd v. Hoskins. 73 S.Ct 334 
344 U.S. 915, 97 L.Ed. 705. 

(2) However, the contrary has also 
been held. 

U.S.—^Howard v. Ladner, D.C.Miss 
116 P.Supp. 783. 

21. Ind.—Pennington v. Stewart, 10 
N.E.2d 619, 212 Ind. 553. 

N.Y.—^Hanfgarn v. Mark, 10 N,E.2a 
556, 274 N.Y. 570, appeal dismissed 
58 S.Ct 57, 302 U.S. 641, 82 L.Ed. 
498. 

22. Cal.—^Leet v. Armbruster, 77 P. 
653, 143 Cal. 663. 

As against subsequent purchaser 
Purchasers of lands from purchas¬ 
er at mortgage foreclosure sale are 
not deprived of any property or 
rights without due process of law be¬ 
cause of a statute authorizing re¬ 
demption by assignee of statutory 
right of redemption, where statute 
was in existence at time purchasers 
acquired their rights, since they and 
their predecessor acquired their 
rights subject to those conferred by 
statute. 

Ala-—^Estes v. Johnson, 174 So. 632, 
234 Ala. 191. 

Recordation of notice 
An act requiring that notices of 
redemption from foreclosure shall be 
recorded rather than filed as there¬ 
tofore does not violate the due proc¬ 
ess guaranty. 

N.D.—Heitsch v. Minneapolis Thresh¬ 
ing Mach. Co., 150 N.W. 467, 29 N. 
D. 94, L.R.A.1915D 349. 

Redemption period before sale 

A statute permitting redemption 
within fifteen months after first cer¬ 
tificate of indebtedness is issued to 
decree creditor and, if decree should 
not be satisfied, requiring immediate 
sale of premises on expiration of fif¬ 
teen months, is not unconstitutional 
as depriving mortgagor of property 
without due process of law because 
redemption period comes before in¬ 
stead of after sale. 

Ill.—Hall V. American Bankers’ Ins. 

Co., 146 N.E. 137, 315 Ill. 252. 
Extending redemption period 

A statute extending period of re¬ 
demption from real estate mortgage 
foreclosure sale deprives holder of 
mortgage executed prior to passage 
of statute of property without due 
process. 

—state ex rel. Cleveringa v. 
Klein, 249 N.W. 118, 63 N.D. 514, 86 
A.L.R. 1523, followed in Baird v. 
Gray, 249 N.W. 718, 63 N.D. 640. 

23. D.C.—Camp Recreation Bd. 
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and a separate restaurant for colored persons ;^3.5 
authorizing a court to direct an injured party to 
submit to X-ray radiograph authorizing the 
erection of buildings to be used for public pur¬ 
poses authorizing a husband, on the divorce of 
his wife, to designate another beneficiary in policies 
of insurance carried by him for her benefit 
authorizing a surviving husband to select a home¬ 
stead out of community property authorizing the 
creation and payment of pensions j-S authorizing 
the disinfection of plants or trees affected with cer¬ 
tain diseases or pests authorizing the state to 
conduct a certain industrial enterprise and to issue 
bonds therefor holding a stockyards company li¬ 
able for maliciously preventing a yard salesman for 
commission men from securing employment en¬ 
forcing anti-^monopoly legislation,32 and authoriz¬ 
ing the sterilization of mental defectives.33 


It has also been held not violated by a legislative 
provision or regulation creating the federal trade 
commission ;34 creating a system of rural credits 
and providing for the issuance of bonds, not extend¬ 
ing to urban property denying nonresident heirs 
the right to administer the estates of decedents ;36 
destroying a divorced husband’s estate by curtesy 
enacting a cooperative marketing act;38 establish^ 
ing a minimum altitude as respects aircraft giv¬ 
ing widow dower in all real estate of which husband 
was seized at any time during marriage, or in lieu 
of dower, giving her one third of real estate of 
which husband died seized,'*® or barring dower right 
in realty of which the husband has been barred of 
title for a certain number of years imposing a 
fee for the use of facilities furnished and main¬ 
tained at public expense,making it unlawful 
for one not a citizen of the United States and who 


for District of Columbia, D.C., 104 
F.Supp. 10. 

Ky.—^Warley v. Board of Park Com¬ 
missioners, 26 S.W.2d 554, 233 Ky. 
688 . 

Racial segregation in: 

Public parks as denial of equal 
protection of the laws see supra 
§ 542. 

Public schools as denial of due 
process see infra this section. 

23,5 U.S.—Nash v. Air Terminal 
Services, D.C.Va., 85 F.Supp. 645. 

24. N.J.—Golden v. Public Service 
Coordinated Transport, 167 A, 651, 

9 N.J.Misc. 1337. 

25. A statute leasing laud, to which 
the state has the paramount title, 
and theretofore used as a public 
square, for the erection of a build¬ 
ing to be used for public purposes 
is not a taking of the property with¬ 
out due process of law. 

U.S.—Antonakas v. Anderson Cham¬ 
ber of Commerce, 126 S.E. 35, 130 
S.C. 215. 

26. Mo.—Orthwein v. Germania D. 
Ins. Co., 170 S.W. 885, 261 Mo. 660. 

27. Wash.—Stewart v. Fitzsimmons, 
149 P. 659, 86 Wash. 55, 163 P. 
20, 88 Wash. 700. 

28. Colo.—^In re Interrogatories by 
the Governor Concerning Initiated 
Amendment No. 4, 65 P.2d 7, 99 
Colo. 591. 

Particular provisious held valid 

(1) Appropriating public funds for 
the payment of pensions to public 
employees. 

N.Y.—-Hammitt v. Gaynor, 144 N.T.a 
123. 

(2) Authorizing the creation of a 
pension system for policemen or fire¬ 
men. 

IlL—^People V. Retirement Board Po- 
licemen^s Annuity and Benefit 
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Fund, 158 N.E. 220, 326 Ill. 579, 

54 A.L.R. 940. 

Ohio.—Thompson v. City of Marion, 

16 N.E.2d 208, 134 Ohio St. 122. 

29. U.S.—Kilgore v. Mayo, D.C.Fla., 

54 F.2d 143. 

Wash.—Carstens v. De Sellem, 144 
P. 934, 82 Wash. 643. 

Authorizing destruction of trees see 
supra 5 645. 

30. S.D.—In re Opinion of the Judg¬ 
es, 180 N.W. 957, 43 S.D. 648. 

31. Minn.—Carnes v. St. Paul Union 
Stockyards Co., 206 N.W. 306, 164 
Minn. 457. 

32. U.S.—U. S. V. United Shoe Ma¬ 
chinery Co., D.C.Mo., 264 F. 138, 
appeal dismissed U. S. v. United 
Shoe Mach, Corporation, 41 S.Ct. 
217, 254 U.S. 666, 65 KEd. 465 and 
affirmed 42 S.Ct 363, 258 U.S. 451, 
66 D.Ed. 708, rehearing denied 42 
S.Ct. 585, 259 U.S. 575, 66 L.Ed. 
1071. 

Miss.—Nugent & Pullen v. Robert¬ 
son, 88 So. 895, 126 Miss. 419. 

33 . U.S.—Buck V, Bell, Va., 47 S.Ct 
684, 274 U.S. 200, 71 D.Ed. 1000. 

34 . xj.S.—T. C. Hurst & Son v. Fed¬ 
eral Trade Commission, D.C.Va., 
268 F. 874. 

Unlair competition. 

Statute authorising commission to 

prevent unfair methods of competi¬ 
tion does not violate due process 

clause. 

U.S.—Federal Trade Commission v. 
A. McDean & Son, C.C.A., 84 F.2d 
910, certiorari denied A. McLean 
& Son V. Federal Trade Commis¬ 
sion, 57 S.a. 117, 299 U.S. 590, 81 
L.Ed. 435, M. J, Holloway & Co. 
V. Federal Trade Commission, 57 
S.Ct. 117, 299 U.S. 590, 81 UEd. 435. 
Queen Anne Candy Co. v. Federal 
Trade Commission, 67 S.Ct 117, 299 
U.S. 590, 81 UEd. 435, and Bonita 
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Co. V. Federal Trade Commission, 

67 S.Ct. 117, 299 U.S. 590, 81 UEd. 
435. 

35. S.D.—St‘haaf v. South Dakota 
Rural Credit Board, 164 N.W. 964, 

39 S.D. 377. 

36. Cal.—-In re Barnes' Estate, 203 
P. 100, 187 Cal. 666. 

37. Pa—Scalfe v. McKee. 148 A. 
37, 298 Pa. 3D, appeal dismissed 
Scaife V. Scaife. 50 S.Ct. 459, 2S1 
U.S. 771, 74 LuEd, 1177, and Mc¬ 
Kee V. Scaife, 50 S.Ct. 459, 281 
U.S. 771, 74 L.Ed. 1178. 

As limitation statute 
A statute giving a divorced wife 
the property in her possession or 
control after judgment, and depriv¬ 
ing the husband of any interest 
therein, is merely a statute of limita¬ 
tion and does not deprive the hus¬ 
band of such property without due 
process of law. 

N.Y.—Carpenter v. Carpenter, 225 N. 
Y.S. 426, 130 Misc. 701. 

38. Minn.—Minnesota Wheat Grow¬ 
ers* Co-op. Marketing Ass'n v. 
Huggins. 203 N.W. 420, 162 Minn. 
471. 

39. U.S.—Swetland v. Curtiss Air¬ 
ports Corporation. D.C.Ohio. 41 P. 
2d 929, modified on other ground.*^, 
C.C.A., 55 P.2d 201, 83 A.L.R. 319. 

—Smith V. New England Air¬ 
craft Co., 170 N.E. 385. 270 Mass. 
511, 69 A.L 1 .R. 300. 

4a Ill.—^Weyer v. Barwell. 158 N.E. 
475, 327 HI. 214—Steinhagen v. 

Trull, 151 N.E, 250, 320 IlL 382. 

41, Ark.—Skelly Oil Co. v, Murphy, 
24 S.W.2d 314, ISO Ark. 1023. 

41.5 N.Y.—Bogart v. Westchester 
County, 57 N.Y.S.2d 506, 185 Misc. 
561, affirmed 59 N.Y.S.2d 77, 270 
App.Div. 274, appeal denied 68 N. 
B.2d 36, 295 N.Y, 934. appeal dis¬ 
missed 70 N.BL2d 531, 296 N.Y. 701. 
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has not declared his intention of becoming such 
to have firearms in his possession,^^ or prohibiting 
an alien, from acquiring real property or an interest 
therein, except to the extent that such right may 
be given by treaty,*43 prohibiting creditors from 
publishing the names of persons indebted to them;^^ 
prohibiting the carrying of concealed weapons, ex¬ 
cept by certain officers, agents, or employees while 
in the discharge of their duties ,*^5 prohibiting the 
possession^® or transportation^^ of intoxicating 
liquor for personal use; prohibiting the use of the 
mails for the transmission of matter in furtherance 
of schemes to defraud, or of other illegal or of¬ 
fensive matter;^® providing a system for the regula- 
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tion and determination of water or riparian 
rights providing for transfer of title to land by 
adverse possession provision of the Home Own¬ 
ers’ Loan Act prohibiting any person from con¬ 
tracting with a borrower for the payment of the 
difference between the market value and the par 
value of the corporation’s bond;®t regulating the 
building and maintenance of partition fences re¬ 
quiring citizens using light and water to assign 
their meters to the city in lieu of deposits, to be 
returned on discontinuance of the service;®® re¬ 
quiring jurors to be male citizens requiring mem¬ 
bership corporations or associations which prescribe 
an oath as a prerequisite to membership to file a 


42. 17.11.—state V. Rheaume, 116 Al. 
758, 80 N.H. 319. 

43. tJ.S.—Frick V. Webb, Cal., 44 S. 
Ct. 115, 263 U.S. 326, 68 L.E<L 323 
—^Webb V. O’Brien, Cal., 44 S.Ct. 
112, 263 U.S. 313, 68 L.BcL 318— 
Terrace v. Thompson, Wash., 44 S. 
Ct 16, 263 U.S. 197, 68 L.Ed 255. j 

Ark.—^Applegate v, Lum Jungr Luke, 
291 S.W. 978, 173 Ark. 93. 

Wash.—State v. Hirabayashi, 233 P. 
948, 133 Wash- 462, affirmed State 
V. Toka Hirabayashi, 246 P. 577, 
139 Wash. 696, affirmed 48 S.Ct 
435, 277 U.S. 572, 72 L.Ed. 994. 
Xtaw, as applied to Japanese aliens, 
held not to violate the due process 
clause. 

Cal.—^People v. Oyama, 173 P.2d 794, 
29 Cal.2d 164, reversed on ground 
that law violated equal protection 
clause 68 S.Ct 269, 332 U.S. 633, 92 
L.Ed. 249. 

44. Mo.—State v. McCabe, 37 S.W. 
123, 135 Mo. 450, 58 Am.S.R, 589, 34 
L.ItA. 127. 

45. Ill.—People V. Saltis, 160 N.E. 
86, 328 Ill. 494, appeal dismissed 
Saltis V. People of State of Illi¬ 
nois, 48 S.Ct 530, 277 U.S. 576, 72 
L.Ed- 995. 

46. U.S.—Crane v. Campbell, Idaho, 
38 S.Ct 98, 245 US. 304, 62 L.Ed. 
304, 

S.D.—State v. Brown, 167 N.W. 400, 
40 S.D. 372. 

ILlquor possessed before law became 
effective. 

The application of a statute mak¬ 
ing it illegal to have in possession 
more than one gallon of vinous liq¬ 
uor to the possession of liquor ac¬ 
quired after the law was enacted, but 
before it became effective, does not 
render that act invalid as depriving 
of property without due process of 
law. 

U.S.—^Barbour v. State of Georgia, 39 
S.Ct 316, 249 U.S. 454, 63 L.Ed. 
764. 

417. Tenn.—Liquor Transportation 

Casesv 206 SUW. 423, 140 Tenn. 582. 

4& U S.—Missouri Erug Co. v. Wy¬ 


man, C.C.Mo., 129 P. 623—^Ameri¬ 
can School of Magnetic Healing v. 
McAnnulty, C.C.Mo., 102 F. 565, re¬ 
versed on other grounds 23 S.Ct. 
33, 187 U.S. 94, 47 L.Ed. 90. 

49 C.J. p 1159 note 32 [b]. 

49. U.S.—Calif omia-Oregon Power 
Co. V. Beaver Portland Cement Co., 
C.C.AOr., 73 P.2d 555, affirmed 56 j 
S.Ct. 725, 295 U.S. 142, 79 L.Ed. I 
1356. 

Ariz.—Stewart v. Verde River Iiriga- 
tion & Power Dist., 68 P.2d 329, 49 
Ariz. 531. 

Cal.—Gin S. Chow v. City of Santa 
Barbara, 22 P,2d 5, 217 Cal. 673, 
followed in Matthiessen v. Monte- 
cito County Water Dist., 22 P.2d 
19, 217 Cal. 788, and Matthiessen v. 
City of Santa Barbara, 22 P.2d 19, 
217 Cal. 789. 

Tulare Irr. Dist. v. Lindsay- 
Strathmore Irr. Dist., 45 P.2d 972, 3 
Cal.App.2d 489. 

Idaho.—Big Wood Canal Co. v. Chap¬ 
man, 263 P. 46, 45 Idaho 380. 

Nev.—Vineyard Land & Stock Co. v. 
District Court of Fourth Judicial 
Dist. of Nevada in and for Elko 
County, 171 P. 166, 42 Nev. 1. 

Or.—^Waite v. Suislaw Boom Co., 237 
P. 664, 115 Or. 316—In re Hood 
River, 227 P. 1065, 114 Or. 112, er¬ 
ror dismissed Pacific Power and 
Light Co. V. Bayer, 47 S.Ct. 245, 
273 U.S. 647, 71 L.Ed. 821. 

Va.—Kirkpatrick v. Board of Sup’rs 
of Arlington County, 136 S.E. 186, 
146 Va. 113. 

12 C.J. p 1216 note 6. 

A constltatloxial amendmeat, de¬ 
claring that the conservation and de¬ 
velopment of all natural resources, 
including the control, storage, preser¬ 
vation, and distribution of storm and 
! flood waters, waters of rivers and 
streams, for irrigation, power, and 
all other useful purposes, the irriga- 
I tion of lands, drainage of lands, de- 
I velopment of forest, water and hy- 
I droelectric power, and the navigation 
of inland and coastal waters, and 
providing for appropriate laws, and 
[ for conservation and reclamation dis¬ 
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tricts, etc., is not repugnant to the 
due process clause. 

Tex.—^Parker v. El Paso County Wa¬ 
ter Improvement Dist No. 1, 297 

S. W. 737, 116 Tex. 631. 

50. W.Va.—State v. Harman, 50 S.E. 
828, 57 W.Va. 447. 

51. Minn.—^Pye v. Grunert, 275 N.W. 
615, 201 Minn. 191, rehearing de¬ 
nied 276 N.W. 221, 201 Minn. 191. 

59. N.J.-^oster v. Tide Water Co., 
18 N.J.Eq. 64, affirmed 18 N.J.Eq. 
618. 

12 CJ. p 1216 note 7, p 1285 note 58 
—25 C.J. p 1020 notes 88, 89. 
Particnlar provisions held valid 

(1) Authorizing fence viewers or 
other public officials to assign to 
each adjoining landowner his portion 
of the division fence. 

Ill.—Hill V. Tohill, 80 N.E. 253, 225 
Ill. 384, 8 AnmCas. 423. 

Ind.—Tomlinson v. Bainaka, 70 N.E. 
155, 163 Ind. 112. 

(2) Authorizing the assignment to 
one landowner for maintenance of a 
fence erected by his adjoining neigh¬ 
bor. 

Ill.—Hill V. Tohill, 80 N.EL 263, 225 
Ill. 384, 8 Ann.Cas. 423. 

(3) Prohibiting the erection of 
spite fences. 

Mass.—Rideout v. Knox, 19 N.E. 390, 
148 Mass, 368, 12 Am.S.R. 660, 2 
L.R.A. 81. 

Provisions held violative of dne proc¬ 
ess guaranty 

(1) Prohibiting the erection of 
fences on one's own property. 

Wyo-—^U. S. V. Douglass-Williams- 

Sartorls Co., 22 P. 92, 3 Wyo. 287. 

(2) Requiring owner to erect gate 
in each three miles of his fence run¬ 
ning in the same general direction, 
without providing compensation 
therefor. 

Tex,—Dilworth v. State, 36 S,W. 274, 
36 Tex,Cr. 189. 

53, Ga.—^Toung v. City of Moultrie, 
137 S.E. 257, 163 Ga. 829. 

54. N.Y.—^In re Grilli, 179 N.T,S. 
796, 110 Misa 45. affirmed 181 N. 

T. S. 938, 192 App.Div. 885, 
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copy of the constitution, oath, etc., with list of 
members and penalizing members of noncomplying 
associations and requiring past-due state bonds 
to be presented for payment within a certain reason¬ 
able time thereafter, on pain of being declared in¬ 
valid.^® 

On the other hand, the guaranty has been held to 
be violated by legislative, judicial, or executive ac¬ 
tion in various cases,as by statutes or ordinances 
which authorize an administrative officer to order 
an immediate discontinuance of a lawful use of a 
building merely on the belief that there might be a 
fire in the future;®'^ delegate to a committee au¬ 
thority to survey questions of public interest, and 
investigate violations of law and conduct of state 
officers;®® impose conditions on the granting of a 
privilege which require the relinquishment of con¬ 
stitutional rights;®® prohibit dancing or dance 
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music, after ten P. M, in a room or hall within 
tvrenty-five feet of a residence;®® prohibit the loca¬ 
tion of grounds for the dumping of dismantled and 
abandoned motor cars within one hundred feet of 
certain buildings;®^ provide that the purchaser at 
an illegal tax sale may, by mere lapse of time, ac¬ 
quire a good title against the original owner 
require tenants in public low cost or federally aided 
housing projects to certify, or take an oath of, non- 
membership in subversive organizations;®-*® unrea¬ 
sonably interfere with an owner's right to fence his 
land;®® and relieve one tract of land of a burden 
imposed by law in favor of another tract.®** 

Regulations of elections. The due process g^iar- 
anty has been held not to be violated by legislative 
regulation of the qualifications of candidates and 
voters, and the manner of conducting an election,®® 
although it has been held also that the right of a 


55 , XT.S.—^People of State of New 
York ex rel. Bryant v. Zimmerman, 
N.T.. 49 S.Ct. 61, 278 U.S. 63, 73 
KEd. 184, 62 A.L.R 785. 

56. Ark.—Tipton v. Smytke, S4 S. 
W. 678, 78 Ark. 392, 115 Am.S.R. 
44, 7 Li.R,A.,N.S., 714, 8 Ann.Cas. 
521. 

56.5 FartlcTilar violatloiui of due 
process 

(1) Alien land law withkoldingr 
from ineligible aliens not covered by 
treaty providing otherwise the right 
to acquire interest in land and pro¬ 
visions ancillary to such law. where 
Japanese Ineligible aliens were virtu¬ 
ally only persons within such law. 

Or.—Kenll Namba v. McCourt, 2041 

P.2d 669, 185 Or. 579. 

(2) Failure of concessionaire 
which operated restaurants at air¬ 
port owned by federal government, 
and which was required under con¬ 
tract, under federal statute, and un¬ 
der a federal executive’s instruction, 
to operate separate restaurants for 
colored persons, to furnish colored 
persons eating accommodations sub¬ 
stantially equal to those provided in 
restaurants for whites. 

U.S.—^Nash V, Air Terminal Services, 
D.CVa., 85 F.Supp. 546. 

(3) Racial discrimination in pub¬ 
lic housing projects. 

N.J.—Seawell v. MacWithey, 63 A-2d 
542, 2 N.J.Super. 256, affirmed in 
part, reversed in part on other 
grounds 67 A.2d 309. 2 N.J. 563. 

(4) Statute providing that the 
cause of death, the manner and mode 
in which death occurred as delivered 
by coroner shall be the legally ac¬ 
cepted manner and mode in which 
the death occurred and the legally 
accepted cause of death unless a des¬ 
ignated court directs the coroner to 
change his decision. 

Ohio.—State ex reL Dana v, Gerber, 


70 N.E.2d 111, 79 Ohio App. 1, fol¬ 
lowed Roark V. Lyle, 121 N.E.2d 
837. 

(5) Hearing before county board 
of supervisors to determine whether 
petition to exclude beer and wine 
from the county contained requisite 
signatures. 

Miss,—Miles v. Board of Sup'rs of 
Scott County, 33 So.2d 810. 

<6) Statute purporting to author¬ 
ize judicial compulsion of a citizen, 
against whom no charge is made, 
to leave the state and against his 
will to go into another state and 
there to testify under penalty. 

Pa—^In re Allen, 49 Pa.Dist. & Co. 
631. 

(7) The use of military force by 
the governor of a state to stop con¬ 
struction of the dam financed by fed¬ 
eral government as part of a plan to 
exact money in payment of flooded 
roads over and above statutory pro¬ 
visions. 

U.S.—U. S. V. Phillips. D.COkl.. S3 
F.Supp. 261- 

57- U.S.—Tebbetts v. McElroy, D.C. 
Mo., 56 F.2d 621. 

58. N.J.—Ex parte Hague, 144 A. 
646, 104 N.J.Eq. SI, affirmed 145 A. 
618. 104 N.J.Eq. 369. 

59. U.S.—Frost v. Railroad Commis¬ 
sion of State of California, Cal., 
46 S.Ct, 605, 271 U.S. 583, 70 D.Ed. 
1101. 47 A.L.R. 457. 

N.T.—In re Andrus' Will. 281 N.Y.S. 
831, 166 Misc. 268. 

60. Cal.—^Ex parte Hall, 19$ P. 976, 
50 CaJ.App. 786. 

6L N.T.—People v. Wood, 272 N.T. 

a 258, 151 Misc, 66. 

62. Mich.—Groesbeck v. Seeley, 13 
Mich. 329. 

62,5 Ill.—Chicago Housing Author¬ 
ity v. Blackman, 122 N.B-2d 522, 4 
I11.2d 319. 


Wis.—Lawson v. Housing Authority 
of City of Milwaukee, 70 N.W.2d 
605, 270 Wis. 269. 

63. Wis.—Williams v. City of Hud¬ 
son, 262 N.W. 607, 219 Wis. 119. 
Erection, of fenoa six feet high 

with barbed wire attached to arms 
extending inward at top was within 
constitutional right of property own¬ 
er. 

Wis.—^Williams v. City of Hudson, 
supra. 

64. N.J.—Cox T. American Dredging 
Co., 77 A. 1025, 80 N.JXaw 645. 

65. "Wis.—State v. Kohler, 228 N.W. 
895, 200 Wis. 518, 69 A.L.R. 348. 

Pazttcular provlsioas lieXd not denial 
of due process 

(1) Prohibiting voters of independ¬ 
ent school system from voting for 
county superintendents. 

Ga—Phillips v. Rozar, 159 S.B- 245, 
172 Ga. 862. 

(2) Providing for cancellation of 
enrollment of voter In political par¬ 
ty, 

N.T.—In re Newkirk, 259 N.Y.S. 434, 
144 Misc. 765, 

(3) Prohibiting voter from chang¬ 
ing his registered political party af¬ 
filiation within six months before 
primary election. 

Md.—Hennegan v, Gwtner, 47 A.2d 
393, 1S6 Md. 551. 

(4) Providing for striking name of 
voter without prescribing contents of 
notice to voter whose name is pro¬ 
posed to be stricken. 

N.J.—In re Freeholders of Hudson 
County, 143 A. 536. 165 N.J.Law 57, 
motion denied In re Hudson Coun¬ 
ty. 144 A. 169. 106 K.J.Law 62. 

C5) Providing that name of voter 
may be stricken from registration 
book without personal service or oth¬ 
er notice of hearing other than post- 
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citizen to vote at a primary is not within the pro- also been held that the right of suffrage is not a 

tection of the guaranty,^® and that, therefore, a right of which a citizen cannot be deprived except 

provision prohibiting negroes from voting at the by due process of law.®^*^5 

primaries of a political party is not a violation of 

such guaranty.^7 Unreasonable and arbitrary regu- Regulations respecting schools. The state may, 
lations of elections have been held to violate due without violating the due process guaranty, pro- 

process.®'^*® While it has been stated that state vide for the establishment and regulation of a pub- 

action which denies due process in the exercise of school system,®® including regulations with re- 
the right of suffrage is prohibited by the Fourteenth spect to the admission and attendance of pupils or 

Amendment of the federal Constitution it has students,®® and disciplinary regulations for the wel- 


ing of notice on door of residence, as 
provided by statute. 

Ky.—Poston v. Daily, 276 S.W. 554, 
210 Ky. 649. 

(6) Providing that a voter's regis¬ 
tration may be challenged by filing 
a written challenge with the com¬ 
missioner of registration, that chal¬ 
lenger shall appear before the com¬ 
missioner to prove challenge, com¬ 
missioner shall decide right to entry 
of evidence, and that either party 
may appeal to specified court, whose 
decisions shall be final. 

Minn.—State ex rel. Palarine v. Fer¬ 
guson, 281 N.W. 765, 203 Minn. 603. 

(7) Requiring payment of poll tax 
as prerequisite to right to register 
and vote. 

Ga.—Breedlove v. Suttles, 188 S.E. 
140, 183 Ga. 189, affirmed 58 S.Ct 
205, 302 U.S. 277, 82 L.Ed. 252. 
<S) Statute making a person who 
holds a position or employment un¬ 
der federal or state government in¬ 
eligible to be a delegate to a coun¬ 
ty, state or congressional pre-prima¬ 
ry convention. 

Neb.—State ex rel. Baldwin v. 
Strain, 42 N.W.2d 796, 152 Neb. 
763. 

(9) Requiring candidates partici¬ 
pating in a primary election to exe¬ 
cute an oath that he did not vote 
for any nominee of any other party 
at the last general election. 

Fla.—^Mairs v- Peters, 62 So.2d 793. 

(10) Requirement that candidates 
of a political party in a primary 
election pledge support to party’s 
nominees. 

U.S.—Ray v. Blair, Ala., 72 S.Ct 654, 
343 U.S. 214, 96 L.Ed. 894, motion 
denied 72 S.Ct 1034. 

(11) Statute defining term “par¬ 
ty" or “political party" as any polit¬ 
ical organization which at preced¬ 
ing general election polled at least 
5 per cent of entire vote cast in 
state for Governor, providing for use 
of emblem of a political party on 
ballots, and providing for use of 
party devices, commonly referred to 
as party levers, on voting machines. 
R.I.—^Morrison v. L«amarre, 65 A.2d 

217, 75 B.L 176. 

(12) Requirements as to petition 
to form and nominate candidates for 


general election for new political 
party. 

U.S.—MacDougall v. Green. Ill., 69 
S.Ct 1, 335 U.S. 281, 93 L.Ed. 3. 

(13) Barring from ballot political 
parties which advocate certain sub¬ 
versive activities. 

Ohio.—State ex rel. Berry v. Hum¬ 
mel, App., 59 N,E.2d 238. 

66. U.S.—Chandler v. Neff, D.C. 
Tex.. 298 F. 515. 

67. U.S.—Chandler v, Neff, supra. 
67.5 Circulation of petition 

Provision that a circulator of a 
petition for a candidate for state of¬ 
fice can only solicit signers of such 
petition in the county in which he 
resides but that school, senatorial, 
congressional or judicial office seek¬ 
er's petition might be circulated in 
any county in corresponding district 
was unconstitutional as denying due 
process. 

III.—Larvenette v. Elliott, 107 N.E. 

2d 743, 412 Ill. 623. 

67.10 U.S.—Davis v. Schnell, D.C. 
Ala., 81 F.Supp. 872, affirmed 69 S. 
Ct. 749, 336 U.S. 933, 93 L.Ed. 1093. 

67-15 Ga.—Franklin v. Harper, 55 
S.E.2d 221, 205 Ga. 779, appeal dis¬ 
missed 70 S.Ct. 804, 339 U.S. 946, 
94 L.Ed. 1361. 

68. U.S.—^Farrington v. T. Tokus- 
hige, C.C.A.Hawaii, 11 F.2d 710, af¬ 
firmed 47 S.Ct. 406, 273 U.S. 284, 
71 L.Ed. 646. 

Ky.—^Daviess County Board of Edu¬ 
cation V, Johnson, 200 S.W. 313, 
179 Ky. 34. 

Tex.—^Marrs v. Mumme, Civ.App., 25 
S.W.2d 215, error denied Mumme v. 
Marrs, 40 S.W.2d 31, 120 Tex. 383. 
Creation, control, and regulation of 
school districts see supra § 604. 
Pnblic transpoitatioii to parochial 
schools 

A statute authorizing school dis¬ 
trict boards of education to make 
rules and contracts for transportation 
of children to and from schools, in¬ 
cluding other than public schools, 
and resolution of township board of 
education, providing for transporta¬ 
tion of school children to parochial 
schools as well as public schools, 
do not violate the Fourteenth 
Amendment. 

N.J.—^Everson v. Board of Ed. of 
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Ewing Tp., 44 A.2d 333, 133 N.J. 
Law 350, affirmed 67 S.Ct. 504, 330 
U.S. 1, 91 L.Ed. 711, rehearing de¬ 
nied 67 S.Ct. 962, 330 U.S, 855, 91 
L.Ed. 1297. 

Provision for budget 

A statute providing for a budget 
for the maintenance of ungraded 
rural schools does not violate the 
due process of law clause in not 
providing for a notice, hearing, and 
right of appeal, dealing solely with 
public finances not private property 
or rights, as the due process of law 
clause has no application to public 
rights. 

N.M.—^McKinley County Board of 
Education v. State Tax Commis¬ 
sion, 210 P. 665, 28 N.M. 221. 

69. Ill.—^Proviso Tp. High School 
No. 209 Board of Education v. Oak 
Park and River Forest Tp. High 
School Dish No. 200 Board of Ed¬ 
ucation, 153 N.E. 369, 322 Ill. 217. 
Compulsory education. 

(1) Requiring all children between 
certain ages to attend school is not 
offensive to due process. 

N.J.—Knox V. O’Brien, 72 A.2d 389, 
7 N.J.Super. 608. 

Pa.—Commonwealth v. Smoker, 110 
A.2d 740, 177 Pa.Super. 435. 

(2) However, requiring all normal 
children between ages of eight and 
sixteen years to attend public 
schools, violates the due process 
guaranty in that it deprives pai^nts 
and children of their rights in mat¬ 
ter of selection of schools and in a 
mesLsure destroys profitable business 
of private schools and diminishes 
in value their property. 

U.S.—^Pierce v. Society of the Sisters 
of the Holy Names of Jesus and 
Mary, Or., 45 S-Ct. 571, 268 U.S. 
610, 69 L.Ed. 1070, 39 A.L.R. 468. 
Sesiguatiou of place of at t e ada a c e 
by home owner 

(1) A statute authorizing owner 
of property the dwelling on which 
is intersected by boundary line be¬ 
tween school districts to designate 
district in which children residing 
in dwelling shall attend school and 
providing for payment to designated 
district of taxes on such property 
collected by other district is not 
unconstitutional as denying due 
process, of law* 
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fare of the schools^® However, while it has been 
held that the privilege of attending the public schools 
is not within the protection of the constitutional 
guaranty of due processjt racial segregation in the 
public schools constitutes a denial of due proc- 
ess.*^-^ 

Assumption of jurisdiction. An attempt by a 
state to assume a jurisdiction which conflicts with 
the exclusive authority of another state appointing 
an executor is a violation of the Fourteenth Amend¬ 
ment to the federal Constitution^^ 

Restrictions in a deed limiting the type of struc¬ 
tures which may be erected on the property con¬ 
veyed and the grantor's lawful exercise of the right 
of disapproval under such restrictions do not con¬ 
stitute an unlawful taking of the grantee's property 
without due process of law.'^^'S However, where 


CONSTITUnONAIi LAW § 707 

private parties in deeds of conveyance impose re¬ 
strictions as to the use of the land conveyed to run 
for a definite period of time, a statute removing 
such expiration date and continuing the restrictions 
in force constitutes a taking of property without 
due process of 

Racial discrimination by private action. Racial 
discrimination practiced by private persons does 
not constitute a violation of the due process 

clause.’^ 2.15 

Right of privacy. The constitutional guaranties 
of due process protect against invasion of the right 

of privacy.’^2.20 

The privilege of serving as a juror cannot be ex¬ 
tinguished, abated, or diminished by any proceeding 
short of one which fully comports with the con¬ 
stitutional requisites of due process of IawJ2.25 


N.Y.—Board of Ed. of Union Free 
School Dist No. 3, Town of East- 
chester v. Board of Ed. of City of 
Mount Vernon, 56 N.T.S.2d 185, 184 
Misc. 303, modified on other 
grounds 46 N.Y.S.2d 258, 267 App. 
Div. 871, affirmed 60 N.E.2d 838, 
294 N.Y, 676. 

(2) So, a statute, exempting some ! 
counties from its provisions, permit¬ 
ting person who has charge of and 
maintains a grammar school pupil 
in his home, and who owns and pays 
tax on property in school district 
adjoining district in which he and 
pupil reside, to enroll pupil in either 
district, is not unconstitutional as 
denying due process. 

S.C.—Moseley v. Welch, 62 S.E.2d 
313, 218 S.C. 242. 

Transfer to another district 

School law permitting transfer of 
pupil from resident high school dis¬ 
trict to another district more con¬ 
venient, and payment of tuition by 
resident district, does not deprive 
school district or taxpayers of prop¬ 
erty without due process of law. 

Ill.—Proviso Tp. High School No. 
209 Board of Education v. Oak 
Park and River Forest Tp. High 
School Hist. No. 200 Board of Edu¬ 
cation, 153 N.E. 369, 322 Ill. 217. 
As affecting deprivation of liberty 
see supra § 574. 

Exclusion of unvaccinated children 
see supra § 606. 

TO. Mich.—Steele v. Sexton, 234 N. 
W. 436, 253 Mich. 32. 

Begnlations held not denial of dne 
process 

(1) Prohibiting pupil from join¬ 
ing school fraternity. 

Midi.—Steele v. Sexton, supra. 


(2) Providing for suspension of 
pupils violating a statute as to fra¬ 
ternities, and providing for notice to 
parents and guardians. 

Iowa,—Uee v. Hoffman, 166 N.W, 565. 
182 Iowa 1216, L.R,A.1918C 933. 

71. Cal.—Ward v. Flood, 48 Cal. 36, 
17 Am.R. 405. 

71.5 U.S.—^Bolling v, Sharpe, App. 
D.C., 74 S.Ct 693, 347 U.S. 497, 98 
L.Ed. 884. 

Racial segregation in public schools 
as constituting denial of equal 
protection of the laws see supra 
§ 542. 

Prior to the supreme court dedslon 
aTseve dted 

(1) Prior to the supreme court de¬ 
cision cited in support of the text 
it was held that statutes providing 
for racial segregation in the public 
schools of the District of Columbia 
did not violate the due process clause 
of the Fifth Amendment to the fed¬ 
eral Constitution. 

D.C.—-Carr v. Corning, 182 F.2d 14, 86 
U.S.App.D.C. 173. 

<2) It was likewise held that 
state laws requiring racial segrega¬ 
tion in state supported schools did 
not violate the due process clause of 
the Fourteenth Amendment to the 
federal Constitution, or of state con- 
: stitutions. 

U.S.—Brown v. Board of Ed. of To¬ 
peka, Shawnee County, Kan., D.C. 
Kan., 98 F.Supp. 797. 

Okl.—Matlock v. Board of County 
Com’rs of Wagoner County, 281 
P.2d 169. 

Tex.—Sweatt v. Painter, Clv.App., 
210 S.W.2d 442, error refused, re¬ 
versed on other grounds 70 S.Ct. 
848, 339 U.S. 629, 94 DEd. 1114, 


rehearing denied 71 S.Ct. 13, 340 
U.S. 846, 95 L*.Ed. 620. 

(3) So it was held that the refus¬ 
al to admit a negro as a student in 
the law school of the state univer¬ 
sity did not deprive him of proper¬ 
ty without due process of law, where 
he was entitled by statute to the 
payment of his full tuition in ad¬ 
jacent state university law schools, 
and the opportunity offered him for 
a law education In the universities 
of adjacent states was substantially 
equal to that offered to white stu¬ 
dents by the university of his home 
state. 

Mo.—State ex rel. Gaines v. Cana¬ 
da, Mo., 113 S.W.2d 783, reversed 
on other grounds State of Missouri 
ex rel. Gaines v. Canada, 59 S.Ct. 
232. Compare supra 9 542, 

72. U.S.—Thorbum v. Gates, D.C.N. 
Y., 225 P. 613. 

72.5 Mich.—^West Bloomfield Co. v. 
Haddock, 40 N.W.2d 738, 326 Mich. 
601. 

Residential and racial restrictive 
covenants as denying or not de¬ 
nying due process see supra § 700. 
72.10 Fla.—Griffin v. Sharpe, 65 So. 
2d 751. 

72.15 U.S.—Powell v. Uta, D.C. 

Wash., 87 F.Supp. 811. 

Racial restrictive covenants as not 
offending due process see supra 
S 700. 

72.20 Ga.—Paveslch v. New Eng¬ 
land Life Insuranoe Co., 50 S.E. 
68, 122 Ga. 190. 

III.—Bick V. Perk Dog Food Co., 106 
N.B.2d 742. 347 Ill.App. 293. 

72 25 Pa.—Commonwealth ex rei. 
Roth V. Musmanno, 72 A.2d 263, 
364 Pa. 359. 
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§ 708 CONSTITUTIONAL LAW 


Sm. BIGHT TO JUSTICE AND BEMEDIES FOB INJUBIES 


§ 708. Constitutional Guaranties in General 

a. In general 

b. Guaranty of justice without prejudice 
a. In General 

The Untted States Constitution and many of the 
state constitutions guaranty open courts and a remedy 
for injuries. Such guaranties are derived from the 
Magna Charta and are self-executing and mandatory. 

Long before the founding of the United States and 
the assumption of sovereignty by the several states 
of the union, the Magna Charta conferred on the 
people of England one of the most highly prized 
rights of man, that is, the right guaranteed by the 
brief but expressive clause: ^‘We will sell to no 
man, we will not deny to any man, either justice or 
right.’*‘73 In a large number of state constitutions 
provisions of like import have been inserted to the 
effect that the courts shall be open to every per¬ 
son; that each individual shall have a prompt and 
certain remedy by due course of law for injuries 
which he may receive in his person, property, or 
reputation; that he shall obtain such remedy freely 
without being obliged to purchase it; and that 


justice shall be administered without denial, delay, 
or prejudice.*^^ 

These provisions were borrowed from Magna 
Charta,and should be interpreted in the light of 

the history of that instrument.*^6 

As discussed in § SO supra, such guaranties are 
self-executing. Like other guaranties discussed in 
§ 61, supra, such provisions have been held to be 
mandatory.'^'^ 

Excluded from consideration here are those spe¬ 
cific constitutional guaranties which insure accused 
the right to be informed of the nature and cause of 
the accusation, see Indictments and Informations § 
2, the right to counsel, see Criminal Law § 978, the 
right to confront witnesses, see Criminal Law § 999, 
the right to compulsory process for witnesses, see 
the C.J.S. title Witnesses § 6, also 16 CJ. p 473 note 
73 et seq, also 70 C.J. p 35 note 29 et seq, the right 
to a speedy trial, see Criminal Law § 467, and the 
right to a fair and impartial trial, see Criminal 
Law § 961. The constitutional guaranty of a jury 
trial is discussed in Juries § 10. 


7a. Mo.—Corpus Juris cited lu De 
May V. Liberty Foundry Co., 37 
S.W.2d 640, 645, 327 Mo. 495. 

74. tJ.S.—^Feltz V. Central Nebraska 
Public Power & Irrig“ation Dist., 
C.C.A.Neb., 124 F.2d 578. 

Ala.—^McCollum v. Birmingham Post 
Co., 65 So.2d 689, 259 Ala. 88, 
followed in 65 So.2d 697, 259 Ala. 
97, and 65 So.2d 698, 259 Ala. 98. 

^rk.—-Riggs V. Hill, 144 S.W.2d 26, 
201 Ark. 206. 

Pla.—Cason v. Baskin, 20 So.2d 243, 
155 Pla. 198, 168 A.L.R. 430. 

Idaho.—Moon v. Bullock, 151 P.2d 
765, 66 Idaho 594. 

Ill.—Heck v. Schupp, 68 N.E.2d 464, 
394 Ill. 296, 167 AL.R. 232. 

Welch V. Davis, 95 N.E.2d 108, 
342 Ill.App. 69, reversed on other 
grounds 101 N.E.2d 547, 410 Ill. 
130, 28 A.L.R.2d 656. 

Ind.—State ex rel. Hurd v. Davis, 
82 N.E.2d 82, 226 Ind. 526. 

—^Koel V. Menninger Foundation, 
267 P.2d 934, 175 Kan. 751. 

Ky.—Commonwealth ex rel. Tinder 
V. Werner, 280 S.W,2d 214—Camp¬ 
bell V. Hulett 243 S.W.2d 608. 

La.—Wall V. Close, 10 So.2d 779, 201 
La. 986. 

Minn.—^Payne v. Lee, 24 N.W.2d 259, 
222 Minn. 269. 

Miss-—Walters v. Blackledge, 71 So. 
2d 433- 

Ma—Sl 0 €ux r. Dunlap, 194 S.W.2d 
32, 354 Mo. 1211. 

Nelk—Sullivan v. Storz, 55 N.W.2d 
499, 15$ Neb. 177. 35 A.LwR.2d 


1142—Rehn v. Bingaman, 36 N.W. 
2d 866, 151 Neb. 196. 

N.C.—^Veazey v. City of Durham, 67 
S.E.2d 377, 231 N.C. 357, rehearing 
denied 59 S.E.2d 429, 232 N.C. 744. 

N.D.—^Ferch v. Housing Authority of 
Cass County, 59 N.W.2d 849. 

Ohio.—^Armstrong v. Duffy, 103 N. 
E.2d 760, 90 OhioApp. 233—^Lei- 
berg V. Vitangeli, 47 N.E.2d 235, 
70 OhioApp. 479. 

Okl.—State v. Owens, 25$ P. 704, 
125 Okl. 66, 52 AL.R. 1270—^In 
re Lee, 168 P. 53, 64 Okl. 310, 
L.R.A1918B 144. 

Ex parte Miller, 263 P.2d 522, 
97 Okl.Cr. 351—Ex parte Coffelt, 
228 P.2d 199, 93 Okl.Cr. 343. 

Or.—Tomasek v. State, 248 P.2d 
703, 196 Or. 120. 

Pa,—Borough of Throop v. Matyassi, 
53 Lack.Jur. 133, 44 Mun.L.R. 14, 
82 Pa.Dist & Co. 449. 

S.D.—Simons v. Kidd, 38 N.W.2d 
883, 73 S.D. 4L 

Tex.—^Lebohm v. City of Galveston, 
275 S.W.2d 951. 

Vt—^McFeeters v. Parker, 30 A2d 
300, 113 Vt- 139. 

Wis.—Scholberg v. Itnyre, 58 N.W.2d 
698, 264 Wis. 211. 

75- Ala.—^Ex parte Wetzel, 8 So.2d 
824, 243 Ala. 130. 

Mo.—Corpus Juris cited iu De May 
V, Liberty Foundry Co.. 37 S-W. 
2d 640, 645, 327 Mo. 496.' 

Okl.—State v. Owens, 256 P. 704, 125 
Okl. 66, 52 AL.R. 1270. 

Or.—Corpus Juris cited in Platt v. 
Newberg, 205 P. 296, 298, 104 Or. 
148. 


Pa.—Harris v. State Board of Opto- 
metrical Examiners of Department 
of Public Instruction of the Com¬ 
monwealth, 135 A. 237, 287 Pa. 531. 
W.Va.—^McHenry v. Humes, 164 S.E. 

501, 112 W.Va. 432. 

12 C.J. p 1287 note 9. 

'^Zt seems that Coke’s explanation 
is the source of much' of the phrase¬ 
ology in which the gruaranty is ex¬ 
pressed in many of the present-day 
state Constitutions.” 

Okl.—In re Lee, 168 P. 53, 55, 64 Okl. 
310, L.R.A1918B 144. 

76- Ala.—^Ex parte Wetzel, 8 So.2d 
824. 243 Ala. 130. 

Okl.—In re Lee, 168 P. 53, 64 Okl. 

310, L.R.A1918B 144. 

R.I.—Joslin Mfg. Co. v. Clarke, 103 
A 936, 40 R.I. 350, error dismissed 
and certiorari denied Joslin Mfg. 
Co. V- City of Providence, 40 S,Ct 
66, 251 U.S. 536, 550, 64 L.Ed. 401 
—^Perce v. Hallett, 13 RI. 363. 
W.Va.—^McHenry v. Humes, 164 S.E. 
501, 112 W.Va. 432. 

Purpose of Declaration of Rights 
provision that courts shall be open 
at all times to speedily avenge 
wrongs to person or property, was 
to give vitality to maxim that for 
every wrong there is a remedy. 
Fla.—Holland, for Use and Benefit 
of Williams, v. Mayes, 19 So,2d 
! 709, 155 Fla. 129. 

77. Neh.—Sullivan v. Storz, 65 N. 
W.2d 499, 156 Neb. 177, 34 AIj.R- 
2d 1142—^Burnham v. iSennison,. 
236 N.W. 745, 121 Neb. 29L 
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Remedies are elsewhere discussed in this title as 
they pertain to encroachment by the legislature on 
the judiciary, see § 128 supra, vested rights, see su¬ 
pra § 256 et seq, impairment of the obligation of 
contracts, see supra §§ 299, 312, 370, 379 et seq, 
retrospective laws, see supra § 418, ex post facto 
laws, see § 437 supra, privileges and immunities, see 
§§ 485, 486 supra, class legislation, see § 500 above, 
equal protection of the laws, see supra § 557 et seq, 
and due process of law, see supra § 611 et seq. 

b. Guaranty of Justice without Prejudice 

Some constitutions guarantee justice without preju¬ 
dice and insure to all a trial without bias or prejudice. 

The constitutions of some states, while not ex¬ 
pressly guaranteeing justice without prejudice in so 
many words, provide in substance and effect that 
justice without prejudice shall be available to all 
persons and in some jurisdictions the consti¬ 
tutions expressly insure the right to justice without 


prejudice.'^* This guaranty is derived from Magna 
Charta,'^® and inures to the benefit of the guilty as 
well as to the innocent.^® 

The guaranty of justice without prejudice in¬ 
sures a fair and impartial trial8<>-5 before an un¬ 
biased and unprejudiced judge^^ or tribunal,not¬ 
withstanding that there is no express statutory pro¬ 
vision specifying prejudice of the judge as a ground 
of disqualification.®^ Moreover, as is observed in 
Judges § 72, there are, in some states, statutoiy and 
special constitutional provisions disqualifying a 
judge because of bias, interest, etc. Furthermore, as 
is explained in Criminal Law § 961, the various 
constitutions expressly provide for a fair and im¬ 
partial trial of an accused. 

In jurisdictions where the guaranties pertaining 
to remedies apply to the legislative branch of gov¬ 
ernment as well as to the judiciary, see infra § 
709 b, statutes are void which deprive a litigant of 
a right to justice without prejudice.®® Under the 


77.50 Minn.—Payne v. Lree, 24 N.W. 

2d 259, 222 Minn. 269. 

78. Idaho.—^Day v. Day, 86 P. 531, 
12 Idaho 556, 10 Ann.Cas. 260. 

La.—Dupuy v. Tedora, 15 So.2d 886. 
204 La. 560. 

N.D.—^Felix v. Lehman. 20 K.W.2d 
82, 74 N.D. 126. 

Okl,—Bell V. Crum, 106 P.2d 518, 
188 Okl. 67. 

Bx parte Miller, 263 P.2d 522, 
97 Okl.Cr. 351—Ex parte CotEelt, 
228 P.2d 199, 93 Okl.Cr. 343—Wil¬ 
liams V. State, 205 P.2d 524, 89 
Okl.Cr. 95—Lee v. State. 92 P.2d 
591, 66 Okl.Cr. 351—Ingram v. 

Worten. 266 P. 488, 39 Okl.Cr. 392. 
Season for provision 

“The framers of our Constitution 
guarded with special care our ju¬ 
diciary and tried to place it above 
suspicion of unfairness, passion, or 
prejudice, so that public confidence 
in our courts would not be shaken, 
and provided that right and justice 
should be administered without prej¬ 
udice.** 

OkL—Ex parte Ellis, 106 P. 184. 187, 
3 Okl.Cr. 220, 25 L.R.A..N.S., 653, 
Ann.Cas.l912A 863. 

IHiaranty held not denied 

Conviction for violation of stat¬ 
ute authorizing board of barber ex¬ 
aminers to fix minimum prices for 
barber work does not involve viola¬ 
tion of constitutional guaranty of 
the administration of justice with¬ 
out prejudice by reason of fact that 
members of board of barber exam¬ 
iners are themselves barbers. 

Okl.—Sparks v. State,. 115 P.2d 277, 
72 Okl.Cr. 283. 

78- —State v. Owens, 256 P. 

704, 125 Okl. 66. 62 1S70. 

80. Idaho.—State v. Haohen* S8 P. 
2d 1246, 56 Idaho 755. 


La.—State v. Borde, 25 So.2d 736, 
209 La. 905. 

80.5 Mo.—Jones v. Pennsylvania R. 

Co., 182 S.W.2d 157, 353 Mo. 163. 
N.Y.—Gino V. Glno, 105 N.Y.S.2d 333. 
Fresnmption 

On motion by accused to vacate 
an indictment on ground that grand 
jury was not constitutionally form¬ 
ed because there was an alleged sys¬ 
tematic and intentional exclusion of 
negroes from the grand jury, it was 
necessary to presume that judges 
and commissioner of jurors acted in 
accordance with constitution, stat¬ 
utes, and public policy of the state 
in maintaining the equality of the 
negro with the white. 

N.Y.—People v. Dessaure, 68 K.Y.S. 
2d 108. 193 Misc. 381, affirmed 79 
N.Y.S.2d 516, 273 App.Div. 984, 

affirmed 85 N.B.2d 900, 299 N.Y. 
126, certiorari denied 0. V. P. of 
State of N. Y., 69 S.Ct, 1510, 337 
U.S. 949, 93 L,Ed. 1751, 

81- U.S.—Deppe v. General Motors 
Corp,, C.C.A.N.J., 131 F.2d 379. 
Minn.—Payne v. Lee, 24 N.W.2d 259, 
222 Minn. 269. 

Okl.—Lee v. State, 92 P.2d 591. 66 
Okl.Cr. 351—Brown v. State, 296 
P. 989, 60 Okl.Cr. 199—Ingram v. 
Worten, 266 P. 488. 39 Okl.Cr. 392. 
Tenn.—See In re Cameron, 161 S.W. 
64, 126 Tenn. 614. 

Wis.—Rio-Pall River Union Bank of 
Fall River v. Hollnagel, 290 N.W. 
636, 234 Wis. 181. 

“To perform its high function in 
the best way, justice must satisfy 
the appearance of justice.** 

U.S.—In re Murchison, Mich., 75 S. 
Ct. 623, 625, 349 U.S. 133. 99 L-Bd. 
942. 

Opinioa of Jtidge 

The term “prejudice,** within con- 
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stitutionad provision that justice 
shall be administered without "prej¬ 
udice,** does not include opinion of 
trial judge as to guilt or innocence 
of defendant, but means the presence 
of such a state of mind or feeling as 
might prevent him from giving the 
defendant a fair trial. 

Okl.—Lee v. State. 92 P.2d 591, 66 
OkLCr. 351. 

81,5 N.D.—Felix v. Lehman, 20 N. 

W.2d 82, 74 N.D. 125. 

Okl.—Williams v. SUte, 205 P.2d 
524, 89 Okl.Cr. 95. 

82- Idaho.—Day v. Day, 86 P. 531, 
12 Idaho 556, 10 AnmCas. 260. 
Prohibitive clauses of constitution as 
self<executing see supra § 49. 

Remedy lyy appeal liiadequate 

Probate proceedings normally in¬ 
volve many steps which can be tak¬ 
en only with approval of court in 
exercise of judicial functions and 
where probate judge is biased, the 
remedy of an appeal can result only 
In a multiplicity of appeals which 
from a practical standpoint is a de¬ 
nial of complete justice within the 
: Bill of Rights. 

Minn.—Payne v. Lee, 24 N.W.2d 259, 
222 Minn. 269, 

83. Okl.—Rea v. State, 105 P. 384, 
3 Okl.Cr. 276, 139 Am.S.R, 954. 

i OoUactiOK of taxes 

A statute authorising a summary 
proceeding for the collection of tax¬ 
es was not unconstitutional as de¬ 
priving defendant of a fair and im¬ 
partial trial or denying it a hearing 
or day in court where defendant 
had eight full days within whidi to 
prepare and submit Its defenses. 

La—State v. Standard Oil Co. of 
Louisiana 178 Sow 60L ISS La 978. 
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guaranty a change of judges because of bias or 
prejudice may be had at any time before the com¬ 
mencement of the trial, and a statute is void in so 
far as it attempts to limit the application to a time 
before the witnesses are subpoenaed.^^ However, a 
provision that no judge of the county court shall 
sit in proceedings after a party has filed an affidavit 
in writing^ corroborated by two credible persons, 
that affiant has reason to believe and does believe 
that the judge is so prejudiced against him that he 
cannot have a fair and impartial trial before such 
judge is in harmony with the guaranty.^5 Fur¬ 
thermore, a statute providing that a judge shall 
not be disqualified from trying the cause which was 
the subject of inquiry on an inquest ordered and 
participated in by him does not abridge the guar¬ 
anty that justice shall be administered impartially 
and without corruption. 8 6 

The fact that a justice of the peace may receive 
fees from accused on conviction does not create 
such an interest as to disqualify him under the guar¬ 
anty, since the interest does not go to the subject 
matter, but is indirect, contingent, incidental, and 
possible only;^*^ and, by the same reasoning a stat¬ 
ute authorizing additional salaries of judges to be 
paid from court funds of the several counties does 
not violate the constitutional guaranty on the theory 
that the judges might assume a personal interest in 
fines and forfeitures which go into the court 
funds.®'^*^ 
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The court before which a contempt is committed 
may try the issue without violating the guaranty.^8 

§ 709. - Nature, Scope, and Extent 

a. In general 

b. Application to legislature, executive, 

and judiciary 

c. Injuries within guaranty 

d. Property within guaranty 

e. Abolition or change of remedy 

a. In Oeneral 

Although the constitutional guaranty insuring open 
courts and a remedy for injuries is more a statement of 
philosophy than a rule of law and creates no new rights, 
it is declaratory of fundamental principles. It assures 
to all a right to prosecute and defend actions and im¬ 
poses a duty on the court to see that justice prevails; 
but it may not be used as a subterfuge for any fraudu¬ 
lent practices which tend to impede the due administra¬ 
tion of justice. 

Although the constitutional guaranty providing 
for open courts and insuring a remedy for injuries 
to person and property has been said to be more 
a statement of philosophy than a rule which can be 
used to solve cases,it is generally regarded as 
one of the most sacred and essential of all consti¬ 
tutional guaranties.®^ However, the guaranty 
creates no new rights, but merely is declaratory 
of fundamental principles.®^ 


XxLvestig'atlon. of diarges agraiust at¬ 
torney 

(1) A statute providing for the in¬ 
vestigation of charges against mem¬ 
bers of the bar, subject to review 
by the supreme court, is not invalid 
as not providing for a hearing before 
an impartial body. 

Idaho.—In re Edwards, 266 P. 665, 

45 Idaho 676. 

(2) Disciplinary proceedings 
against attorney on petition simply 
directing attention to disbarment in 
the federal court does not violate the 
constitutional requirement of impar¬ 
tial interpretation of laws and ad¬ 
ministration of justice. 

Mass.—In re Ulmer, 167 N.E. 749, 

268 Mass. 373. 

la Oklahoma, § 962, C.O,S.1921, 

provides for change of venue in civil 
cases and enumerates the same 
grounds as have been heretofore held 
to be constitutional grounds for a 
change of venue in criminal cases. 
§§ 2485, 2966, and 962, C.O.S.1921, 
must be construed together, and, 
when so construed, they are not in 
conflict with each other and do not 
violate S 6, art 2, of the constitution 
x>f Oklahoma providing that justice 


shall be administered without prej¬ 
udice. 

Okl.—Schmulbach v. State, 9 P.2d 
966, 63 Okl.Cr. 229—Brown v. 

State, 296 P. 989, 50 Okl.Cr. 199, 

84. Okl.—^Brown v. State, supra— 
Rea V. State, 105 P. 384, 3 OkLCr. 
276, 139 Am.S.R. 954. 

85. Okl.—^Ex parte Ellis, 105 P. 184, 
3 Okl.Cr. 220, 25 L..R.A.,N.S., 653, 
Ann.Cas.l912A 863. 

86. Vt.—State v. Jurras, 122 A 689, 
97 Vt. 276. 

87. Okl.—^Ex parte Richardson, 288 
P. 357, 47 Okl.Cr, 257—Ex parte 
Lewis, 288 P. 354, 47 Okl.Cr. 72. 

873 Okl.—^Bell v. Crum, 106 P.2d 
518, 188 Okl. 67. 

88. Okl.—^Dancy v. Owens, 258 P. 
879, 126 Okl. 37—State v. Owens, 
256 P. 704, 125 Okl. 66, 62 AL.R. 
1270- 

8a50 Ill.—Welch V. Davis, 95 N.E. 
2d 108, 342 Ill.App. 69, reversed 
on other grounds 101 3Sr.E.2d 647, 
410 Ill. 130, 28 A.L.R.2d 656. 

89. Or,—Gearin v. Marion County, 
223 P. 929, 110 Or. 390. 

Effect on. contract rights 
[ The constitutional guaranty of 
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open courts, due process, and the ad¬ 
ministration of justice, without sale, 
denial, or delay, does not negative 
the due effect of general contract 
rights of members and officials of a 
mutual benefit brotherhood in the 
lawful accumulation, protection, and 
distribution of properties to legiti¬ 
mate ends attained within the broth¬ 
erhood and state law. 

Ala.—^Brotherhood of Railroad 
Trainmen v. Barnhill, 108 So. 456, 
214 Ala. 665, 47 A.L.R. 270. 

Equal to guaranty of free speech 
It is of equal force with the guar¬ 
anty, discussed in § 213 supra, of 
freedom of speech and of the press. 
Fla.—^Annenberg v. Coleman, 163 So. 
405, 121 Fla, 133. 

90. Fla.—Kirkpatrick v. Parker, 187 
So. 620, 136 Fla. 689, 121 A,L.R. 
1481. 

Idaho.—^Moon v. Bullock, 151 P.2d 
765, 65 Idaho 694. 

Mo.—State ex rel. National Refining 
Co. V. Seehom, 127 S.W.2d 413, 
344 Mo. 547. 

Mont.—Conley v. Conley, 15 TM 
922, 92 Mont. 425. 

Neb.—Corpus Juris Secundum cited 
in Muller v. Nebraska Methodist 
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In the light of this guaranty, it is the policy of the ] law,®^ as well as the duty and obligation of the 


Hospital. 70 N.W.2d 86, 91, 160 
Neb. 279. 

Wyo.—Corpus Juris Secundum cited 
in Mull V. Wienbarg, 212 P.2d 380, 
383, 66 Wyo. 410. 

12 C.J. p 1287 note 12. 

Zratural justice 

The guaranty embraces the princi¬ 
ple of natural justice that in a free 
government every man should have 
an adequate legal remedy for injury 
done to him by another. 

Del.—Gallegher v. Davis, 183 A. 620. 

7 W.W.Harr. 380. 

R.I.—Henry v. Cherry, 73 A. 97, 30 

R. L 13, 136 Am.S.R, 928, 24 L.R.A 
N.S., 991, 18 Ann.Cas. 1006. 

Assumption of existing remedies 
The provision of Declaration of 
Rights that every person injured 
shall have a remedy by due course 
of law assumes that for every in¬ 
jury done to an individual there is 
a remedy provided by law either by 
statute or by common law. 

Fla.—Cason v. Baskin, 20 So.2d 243, 
155 Fla. 198, 168 A.L.R. 430. 

9R U.S.—Helis v. Ward, La.. 60 S. 
Ct. 283, 308 U.S. 365, 84 L.Ed. 327, 
rehearing denied 60 S.Ct. 385, 308 
U.S. 640. 84 L.Ed. 531. 

Deppe V. General Motors Corp., 
aC.A.N.J., 131 F.2d 379—In re 
Water Right of Utah Const Co., 
D.C.Idaho, 30 P.2d 436. 

Heaton v. Southern Ry. Co., D.C. 

S. C., 119 F.Supp. 658—Collins v. 
Biron, D.C. Ala., 56 F.Supp. 357, 
reversed on other grounds, C.C.A., 
145 P.2d 758—^Women's Catholic 
Order of Foresters v. City of Ar¬ 
lington, D.C.Tex., 28 F.Supp. 663— 
U. S. V. Lyons, D.C.N.Y,, 1 F.Supp. 
564. 

Ala.—^Ex parte Haisten, 149 So. 213, 
227 Ala. 183. 

Metropolitan Life Ins. Co. v. 
Magouirk, 11 So.2d 462, 81 Ala. 
App. 5, certiorari denied 11 So.2d 
466, 243 Ala. 626. 

Ariz.—Boyle v. Webb, 94 P.2d 642k 
54 Ariz. 188. 

Cal.—^Eshelman v. Eshelman, App., 
284 P.2d 103—^Bedel Engineering 
Co. V. Rouse, 135 P.2d 404, 57 Cal. 
App.2d 734. I 

Idaho.—McCullough v. Cuthbert, 267 
P. 828, 46 Idaho 294. 

Ill.—^Heck V. Schupp, 68 N.E.2d 464, 
394 Ill. 296, 167 A.L.R. 232. 

Iowa.—Wright v. Standard Oil Co. 
(Indiana), 15 N.W.2d 275, 234 Iowa 
1241. 

Mass.—Pesce v. Brecher, 19 N.E.2d 
36, 302 Mass. 211—Dolan v. Roy, 
190 N.E. 717, 286 Mass. 519. 
Miss.—^Miles v. Board of Sup’rs of 
Scott County, 83 So.2d 810. 

Neb.—Rehn v. Bingaman, 36 N.W.2d 
856, 151 Neb, 196—Fender v. Wall¬ 
er, 298 N.W. 349, 139 Neb. 612. 
N.J.—City of Trenton v. Lenzner, 


103 A.2d 13, 29 N.J.Super. 514, af¬ 
firmed 109 A.2d 409. 16 N.J. 465 
certiorari denied Lenzner v. City 
of Trenton. 75 S.Ct 534, 348 U.S. 
972, 99 L,Ed. 757. 

N.Y.—Corteae v. Connors, 135 N.Y.S. 
2d 203. 285 App.Div. 40—Moore v. 
City of New York. 96 N.Y.S. 324. 
276 App.Div. 585, reversed on oth¬ 
er grounds 96 N.E,2d 619. 302 N.Y. 
563. 

Remy v. Remy, 30 N.Y.S.2d 995, 
177 Misc. 460. 

Gino V. Gino, 105 N.Y.S.2d 333. 
N.C.—Queen City Coach Co. v. Bur¬ 
rell, 85 S.E.2d 688, 241 N.C. 432— 
Veazey v. City of Durham, 57 S.E. 
2d 377, 231 N.C. 357, rehearing de¬ 
nied 59 S,E.2d 429, 282 N.C. 744— 
Townsend v. Carolina Coach Co., 
56 S.E.2d 39. 231 N.C 81, 20 A.L. 
R.2d 1X74—State v. Earp. 145 S.E. 
23, 196 N.C. 164—Battle v. Mercer, 
123 S.E. 258. 188 N.C. 116. 

Ohio.—State v. Turgeon, 167 N.E, 
901, 32 Ohio App. 241. 

Or.—Greenfield v. Central Labor 
Council of Portland and Vicinity, 
207 P. 168. 104 Or. 236. 

Pa.—^In re Shelley, Quar.Sess., 45 
Dauph.Co. 422—In re Farreirs Es¬ 
tate, Orph., 35 Del.Co, 433. 

S.C.—Coogler v. California Ins. Co. 
of San Francisco, Cal., 5 S.K2d 
459, 192 S.C. 54. 

Tex.—International Broth, of Elec. 
Workers Local Union No. 59, AFL 

V. Whitley, av.App., 278 S.W.2d 
560—^American Mut Liability Ins. 
Co. V. Morgan, Civ.App., 146 S.W.2d 
329—Burrage v. Hunt Production 
Co., Civ.App., 114 S.W.2d 1228, er¬ 
ror dismissed—Board of Equaliza¬ 
tion of City of Fort Worth v. Mc¬ 
Donald, Civ.App., 113 S.W.2d 306, 
reversed on other grounds 129 S. 

W. 2d 1135, 183 Tex. 521—Mycrs- 
cough V. Garrett, Civ.App., 45 S. 
W,2d 1003—Smith V. Rawlins, Civ. 
App., 25 S,W.2d 622, error refused 
—City of Sherman v. Williams, 
Civ.App., 296 S.W. 663—Watson 
Co„ Builders, v. Bleeker, Civ.App., 
285 S.W. 637. 

Utah.—EZarenius v. Merchants’ Pro¬ 
tective Ass’n, 235 P. 880, 65 Utah 
183. 

"^yo.—^L. C. Jones Trucking Co. v. 
Superior Oil Co., 234 P.2d 802, 68 
Wyo. 384. 

Audeut deed 

That a deed under which plaintiff 
claimed title was an ancient one was 
not enough to deny him his day in 
court. 

La—Lucre v. Milner, 126 So. 72, 169 
La. 819, reinstated 122 So. 166, 19 
I^App. 826, rehearing denied 123 
So. 190, 11 La.App. 180. 

Befendant In. orlminal proceeding 
is entitled as a matter of right and 
not of grace to a hearing held ac¬ 


cording to law in a court of compe¬ 
tent jurisdiction on the question of 
his guilt or innc^cence. 

Ariz.—Riley v. State, 65 P.2d 32. 

Failure to apfpeal 

A claimant not appealing from an 
order dismissing a cross-action 
pleading an award In an Insurer’s 
contest, but filing a bill of revie\v, 
had hi.s day in court and constitu¬ 
tional rights. 

Tex,—Peeples v. T*’'xas Indemnity 
Ins. Co., Civ.App., 22 S.W.2d 151. 
Ziegislature eanuot compel resort 
to legal prooeedings by one who is 
already in possession and complete 
enjoyment of ail he claims. 

Miss.—Grant v. Montgomery, 5 So,2d 
491, 193 Miss. 175—E. L. Bruce Co. 
V. wSmallwood, 196 So. 227, 188 Miss. 
771—Russell Inv. Corporation v. 
Russell, 182 So. 102, 182 Miss. 385. 
Back of jurlsdiotioa 
A litigant does not have day In a 
court which lacks jurisdiction to ren¬ 
der judgment. 

Ga—Parker & Dunn v. State, 142 S. 
E. 879, 166 Ga. 256. mandate con¬ 
formed to 143 S.E. 438, 38 Ga,App. 
218. 

Nonjoinder of parties 

(1) A judgment may not be given 
against or In favor of one who is 
not a party to the action- The con¬ 
stitutional right to a day in court 
embraces the privileges granted by 
statute, for the powers of the court 
are limited not alone to what they 
may do but also to the manner in 
which it may be done. 

Cal.—Overell v. Overell> 64 P.2d 4SS, 
18 Cal.App.2d 499. 

(2) An action by a husband and 
marital community to enjoin an ex¬ 
ecution on community property un¬ 
der a judgment against the wife 
alone is sufficient day In court to 
attack the merits of the judgment 
Wash,—Redfleld v. Johnson, 291 P. 

1977, 159 Wash. 39. 

Fostponemuit of trial 

Where a cause was continued for 
convenience of counsel on the un¬ 
derstanding that the parties wt.uld 
agree on a date, which they full id 
to do, defendant neglecting to ap¬ 
pear on the day set by tho ci»i.rt, 
cannot complain that he had no no¬ 
tice of the trial and that he was 
denied his day In court. 

Ga.—Heating & Plumbing Finance 
Corporation v. Ponder, 165 S.E. 281, 
42 Ga.App. 169. 

Frosecutloa to judgment 

(1) A citiaen’s right to sue in a 
court having jurisdiction of the par¬ 
ties and of the cause includes the 
right to prosecute his claim to judg¬ 
ment 

U.S.—^Washington-Southern Nav, Co. 
T# Baltimore A Philadelphia 



709 CONSTITUTIONAL LAW 


16A C.J.S, 


State to furnish^l-S and of the courts^^-^® to give 
every litigant his day in court and a full and 
ample opportunity to be heard; and some courts 
have held that this right extends to everyone 
who may be materially affected by the action 
of the court in a legal proceeding.^^-^^ The 
guaranty secures every citizen against arbitrary ac¬ 
tion of those in authority^-^® and places him within 
the protection of the law of the land-^i-^s It insures 
the right of every person protected by it to seek 


remedy by court action for any injuries done to 
him in his person or property and entitles him to 
have justice administered according to law without 
denial or delay.^^-^^ In other words, it assures a 
litigant the right to prosecute an act ion,^ 2 provided 
he prosecutes it as contemplated by law,92.5 and, 
while it has been stated the guaranty relates pri¬ 
marily to the assertion of affirmative rights,^^ the 
right to defend an action also comes within its pro¬ 
tection.®^ 


Steamboat Co., Pa., 44 S.Ct 220, 
263 U.S. 629, 68 Li.Ed. 480. 

(2) One cannot be denied a day in 
court unless a judgment on the mer¬ 
its in an action for the same cause 
between the same parties has been 
rendered. 

Me.—Christian v. Pomeroy, 168 A. 

876, 132 Me. 209. 

]^lusal to defend 

A liability insurer having refused 
to defend, after having been called 
on to do so, its contention that ad¬ 
verse judgments violated the feder¬ 
al and state constitutions because it 
did not have day in court is with¬ 
out merit. 

Gal.—^Amtichi v. New York Indem¬ 
nity Co., 14 P.2d 598, 126 Cal.App. 
284. 

Bay in court held not denied 
U.S.—Baumler v. Ford Motor Co., D. 

C,Minn., 89 P.Supp. 218. 

Cal.—^People v. Harrison, 117 P.2d 
19, 46 Cal.App.2d 779. 

Okl.—Thomas v. State, 243 P.2d 
1016. 95 Okl.Cr. 192. 

S.C.—^Morison v. Rawlihson, 7 S.E. 

2d 635, 193 S.C. 25. 

Tex.—Humhle Oil & Refining Co. v. 
Fisher, 253 S.W.2d 656, 152 Tex. 
29. 

Cohen v. City of Houston, Civ. 
App., 185 aW.2d 450. 

91.5 N.J.—^Phelps Dodge Copper 
Products Corp. v. United Elea, 
Radio 8b Mach. Workers of Amer¬ 
ica, 46 A.2d 453, 138 N.J.Ea. 3, 
affirmed 49 A.2d 896, 139 N.J.Eq. 
97. 

91.10 U.S.—Collins V, Biron, D.C. 
Ala., 56 P.Supp. 357, reversed on 
other grounds, C.C.A., 145 P.2d 758. 
Neb.—^Muller v. Nebraska Methodist 
Hospital, 70 N.W.2d 86, 160 Neb. 
279. 

As test of complaint 

Complaint seeking to recover dam¬ 
ages for torts should be tested by 
constitutional provision reoLuiring 
that any one injured in his lands, 
goods, person or reputation shall 
have remedy by due course of law, 
without sale, denial or delay; and 
while a complaint mxist state a cause 
of action, it should never he over¬ 
thrown by technical impediments 
that do ibot go to the merits of the 


Fla—^Wilson v. Lee Memorial Hos¬ 
pital, 65 So.2d 40. 

91.15 Nev.—Zeig v. Zeig, 198 P.2d 
724, 65 Nev. 464. 

N.T.—In re Veltri’s Estate, 113 N.T. 
S.2d 146, 202 Misc. 401, Nevada 
law. 

91.20 Ala—McCollum v. Birming¬ 
ham Post Co., 65 So.2d 689, 259 
Ala. 88, followed in 65 So.2d 697, 
259 Ala. 97, and 65 So.2d 698, 259 
Ala 98. 

91.25 Ala.—^McCollum v. Birming¬ 
ham Post Co., supra 

91.30 U.S.—Collins v. Biron, D.C. 
Ala, 56 P.Supp. 357, reversed on 
other grounds, C.C.A, 145 P.2d 758. 
Fla.—McDuffie v. McDuffie, 19 So.2d 
511, 155 Fla 63. 

Ohio.—^Armstrong v. Duffy, 103 N.E. 
2d 760, 90 Ohio App. 233—^Leiberg 
v. Vitangeli, 47 N.E.2a 235, 70 
Ohio App. 479. 

S.D.—Simons v. Kidd, 38 N.W.2d 883, 
73 S.D. 41. 

' Guaranty of prompt justice see in¬ 
fra § 719. 

“Justice” 

Under constitutional provision 
guaranteeing right to obtain jus¬ 
tice, the “justice*" to be administer¬ 
ed by courts is not an abstract jus¬ 
tice as conceived of by the judge 
but justice according to law or, as 
it is phrased in the constitution, 
“conformably to the laws.** 

Wis.—State ex rel. Department of 
Agriculture v. McCarthy, 299 N. 
W. 68, 238 Wis. 268. 

92. Fla—^Waller v. First Savings & 
Trust Co., 138 So, 780, 103 Fla 
1025. 

“The judicial process:, once fairly 
invoked, must be kept inviolate in all 
its stages.** 

U.S.—U. S. V. 43.7 Acres of Land 
in Garrett County, D.GMd., 43 P. 
Supp. 347, 352, 
imauthorized dismissal 

Dismissal, for causes not contain¬ 
ed in dismissal statute, of relator’s 
complaint for writ of mandamus 
and the summary rendering of a 
finding and judgment against rela¬ 
tor, was violative of constitutional 
provision for remedy by due course 
of law for every man injured in his 
person, property, or reputation. 
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Ind.—State ex rel. Hurd v. Davis, 
84 N.E.2d 181, 227 Ind. 93. 

Zn absence of statutory remedy 

Where legislature has not provid¬ 
ed a means whereby one injured may 
secure redress, he may seek redress 
under the common law and the court 
may determine what is a reasonable 
rate for a public utility to charge. 
Fla.—Tampa Electric Co. v. Cooper, 
14 So.2d 388, 153 Fla, 81. 

Framing of issues 

Plaintiff was entitled to day in 
court including framing of issues as 
between it and defendants, and op¬ 
portunity to prove allegations of 
complaint charging fraud. 

Cal.—^Bedel Engineering Co. v. 
Rouse, 135 P.2d 404, 57 Cal.App. 
2d 734. 

92.5 Fla.—^Railway Exp. ALgency v. 

Hoagland, 62 So.2d 756. 

Ohio.—Campbell v. Johnson, Com. 
PI., 79 N.E.2d 569, affirmed 79 N. 
E.2d 147, 83 Ohio App. 225, follow¬ 
ed in 81 N.E.2d 238. 

Intervention 

A person seeking to intervene in 
i a suit begun and defended against 
by others is not denied right to day- 
in court even though he is not per¬ 
mitted to participate in the suit but 
is left to pursue his remedy by ap¬ 
propriate independent action. 

N.M.—State ex rel. Lebeck v. Chav¬ 
ez. 113 P.2d 179, 45 N.M. 161. 

93- Minn.—^Peters v. Duluth, 137 N. 
W. 390, 119 Minn. 96, 41 L.R,A., 
N.S., 1044. 

94w U.S.—^Heaton v. Southern Ry. 

Co., D.aS.C., 119 P.Supp. 668. 
Cal.—Summerville v. Kelliher, 77 
P. 889, 144 Cal. 155. 

Ga.—West v, Haas, IS S.E.2d 376, 191 
Ga. 569—Town of McIntyre v. 
Scott, 12 S.E.2d 883, 191 Qa. 473. 
Ill.—Greenfield v. Russel, 127 N.E 
102, 292 Ill. 392, 9 A.ER- 1334. 
Mass.—Pesce v. Brecher, 19 N.E2d 
36, 302 Mass. 211. 

N.C.—Queen City Coach Co. v. Bur¬ 
rell, 85 S.E.2d 688, 241 N.G 432. 
Pa,—Appeal from Audit of Blythe 
Tp. School DisL, Com.Pl., 8 Sch. 
Reg. 217. 

Tex.—^Dillingham v. Putnam, 14 S.W. 
303, 109 Tex. 1- 
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The right to a day in court means the right to 
appear and to be afforded an opportunity to be 
heard,although it does not insure a litigant’s 
actual presentation of the casej^^.io and a provision 
guaranteeing the right to prosecute or defend a 
cause is not a guaranty of any particular form or 
method of state procedure.^^-i^ A litigant’s right 
to his day in court applies to proceedings before 
commissions, boards, and bureaus as well as in 
courts of law.^^-20 So, where a determination by 
an administrative officer, board, or agency is a 
matter within the realm of judicial cognizance, the 
legislature must provide for judicial review.^^-S 

The constitutional guaranty does not insure how 
the litigant will come out in the litigation ^or 
may it be used as a subterfuge for any fraudulent 
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practices which tend to impede the due administra¬ 
tion of justice.®^*35 It gives litigants their day in 
court, but it does not assure them two days;^^-'*® 
the traditional '‘day in court” affords a hearing, 
while the limitation of that day to one day, so to 
speak, affords protection from harassment 

The guaranty opens to every person, including 
nonresidents, equal access to courts established by 
the state,but it is not violated by a statute limiting 
the remedy thereunder to a particular class where 
excluded classes have other remedies available.®^*^ 
Moreover, the guaranty docs not, it has been held, 
authorize a person to invoke the jurisdiction of all 
the courts of the state in a given case;®® the pro¬ 
vision contemplates that a court whose power to 
adjudicate the controversy is sought to be invoked 
has jurisdiction to afford the remedy sought and that 


Waiver of ri^t 

The right of a person against 
whom a claim is made to his day in 
court may be waived. 

N.T.—Remy v. Remy, 30 N.T.S.2d 
995, 177 Misc. 460. 

OtS tJ.S.—Olsen V. Muskegon Pis¬ 
ton Ring Co., C.C.A.Mich., 117 F. 
2d 163. 

Brown v. Wyatt Food Stores, 
D.C.Tex,, 49 F.Supp. 638. 

Cal.—Eshelman v. Eshelman, App., 
284 P.2d 103. 

N.C.—Townsend v. Carolina Coach 
Co., 66 S.E.2d 39, 231 N.C. 81, 20 
A.Lr.R.2d 1174. 

Tex.—Cohen v. City of Houston, 
Clv.App., 185 S.W.2d 450. 

94.10 U.S.—Olsen v. Muskegon Pis¬ 
ton Ring Co.. aC.A.Mich,, 117 F. 
2d 163. 

Waiver 

A litigant may waive his right to 
a fair trial by declining to he pres¬ 
ent or by neglecting his opportuni¬ 
ties. 

N.D.—-Felix v. Liehman, 20 N.W.2d 
82, 74 N.D. 125. 

94.15 Ga.—Zorn v. Walker, 56 S.B.2d 
611, 206 Ga 181. 

Pnrsning statutory remedy 
Section of Declaration of Rights 
requiring all courts to he open so 
that any perspn may have a remedy 
by due course of law for any injury, 
does not authorize courts to invade 
legislative prerogative granted by 
article of the Constitution, authoriz¬ 
ing legislature to provide for regula¬ 
tion of rates, but means for relief 
provided by legislature muSt be pur¬ 
sued when they are available. 

Fla.—Cooper v. Tampa Electric Co,, 
17 So.2d 786, 154 Jla. 410. 

94^ Miss.—Miles v. Board of 
Supers of Scott County, 33 So.2d 
810. 

Ohio.—State ex reL Beveridge v. 
McCaw, 12 OhipSupp^ 92u 


Hearing before secretary of revenue 

A hearing before the secretary of 
revenue is not a court proceeding 
and is therefore not subject to the 
directive of article I, sec. 11 of 
the Constitution, that all courts shall 
be open. 

Pa-—Imler v. Messner, 70 Pa.Dist. 
& Co. 101, 60 DauphCo. 249. 

94.25 Ohio,—State v. Poliak Steel 
Co., 15 Ohio Supp. 13. 

Review of judicial proceedings see 
infra 5 720. 

Bight held not denied 
A provision in city ordinances per¬ 
taining to the declaration and abate¬ 
ment of nuisances by board of health 
for an appeal or judicial review is 
not necessary to validity of such or¬ 
dinances in view of statute preserv¬ 
ing such right. 

Okl.—Goodall V. City of Clinton, 161 
P.2d 1011, 196 Okl. 10. 

94.30 U.S.—^Brown v. Wyatt Food 
Stores, D.C.Tex., 49 F.Supp. 538. 

94.35 Ala.—Ex parte Wetzel, 8 Sa 
2d 824, 243 Ala. 130. 

9440 N.T,—Collins V. Central Trust 
Co. of Rochester, 236 N.Y.S. 611, 
226 App.Div. 486. 

Gino V. Gino, 105 N.T.S.2d 333. 
Buie of res judicata 
Equitable principles should govern 
in applying the rule of res judicata 
and it should be so construed as not 
to deprive litigants of their day in 
court on an asserted claim, except 
in cases where it clearly appears 
i that their claim has been or could 
have been adjudicated on the plead- 
1 ings in a former action. 

W.Va.—^Hannah v. Beasley, 63 S.E.2d 
729, 133 W.Va. 814. 

Bight to relitigate issue 
A litigant is entitled to his day 
in court, but is not entitled to re- 
lltigate an issue once determined 
by a valid judgment 
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N.J.—City of Trenton v. Leniner, 
103 A.2d 13, 29 N.J.Super. 514, af¬ 
firmed 109 A.2d 409, 16 N.J. 465, 
certiorari denied Lenzner v. City 
of Trenton, 75 S.Ct 534, 348 U.S. 
972, 99 L..Ed. 757. 

9445 U.S.—U. S. V. One Dodge Se¬ 
dan. C.C.A.Pa.. 113 F.2d 652. 

95. Miss.—^Mlles v. Board of Sup‘rs 
of Scott County, 33 So.2d 810. 

Mo.—British-American Portland Co. 
V. Citizens’ Gas Co., 164 S.W. 468, 
265 Mo. 1, Ann.Cas.l915C 151. 

12 aj. p 1287 note 18. 

Bxecutor directed by the probate 
court to sell lands to pay debts may 
sue for the wrongful destruction of 
the market value of such premises, 
where it appears that the rights of 
the creditor will be prejudiced there¬ 
by, in view of the constitutional pro¬ 
visions that a person for injury done 
him in land or goods shall have rem¬ 
edy by due course of law. 

Ohio.—Clark v. McClain Fire Brick 
Co., 125 N.E. 877, 150 Ohio St 110. 

96i5 U.S.—G o n z a 1 e *-G o m e s v. 
Brownell, D.C.Cal., 114 F.Supp. 660. 

A classification in a statute having 
some reasonable basis does not of¬ 
fend against constitutional provi¬ 
sions that all courts shall be open so 
that every person shall have remedy, 
by due course of law, for any injury 
to him in his lands, goods, person, or 
reputation, merely because the class¬ 
ification is not made with mathemat¬ 
ical nicety or because ih practice it 
may result in some inequality. 

Fla.—^McMillan v. Nelson, 5 So.2d 
867, 149 Fla. 354. 

96. Colo.—People v. Richmond, 26 P. 
929, 16 Colo. 274. 

Review of judicial proceedings see 
I infra i 720. 
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such jurisdiction or remedy shall be invoked by 
due course of law.^6.5 

The guaranty imposes on the courts the responsi¬ 
bility of administering the law as between litigants 
and to see that right and justice shall prevail, 
and precludes leaving to a jury the question of the 
constitutionality of a law.®^ The guaranty assures 
for the courts inherent power to enforce all rea¬ 
sonable and lawful orders, for without such power 
an attempt to administer justice inevitably would 
result in failure to accomplish the purpose of the 
fundamental law.^^ How’ever, it does not require 
that courts be open after the funds provided for 
their expenses have been exhausted,or preclude 
the courts from restraining a party committing a 
fraud by suing in another state in order to evade the 
exemption laws of the state of his domicile.^ The 
enforcement of the constitutional guaranty is ordi¬ 
narily left in the sound discretion of the trial court, 
unless there is palpable abuse or gross abuse of dis- 
cretion.2*5 

The guaranty does not prevent the state from re¬ 
serving to itself the sole right to bring actions for 


the dissolution of building and loan associations,* 
or preclude the insertion of a provision in a corpo¬ 
rate charter that a corporation shall forfeit the 
right to the use of the courts if it fails to pay tax¬ 
es.^ 

"'Remedy" The guaranty that every person is 
entitled to ‘'a certain remedy in the laws” for in¬ 
juries received merely insures to every suitor a day 
in a court of competent jurisdiction in which he 
may or may not be successful,^ and implies uni¬ 
formity of remedy and equality of rights and priv¬ 
ileges in all things respecting it which can only be 
obtained by general laws equally binding on every 
member of the community.^ A further provision 
that such certain remedy shall be "conformably to 
the laws” is equivalent to due process of law, and 
relates to the system of laws existing when the con¬ 
stitution was adopted^ The phrase “remedy by 
due course of law” means reparation for injury 
ordered by a tribunal having jurisdiction in due 
course of procedure after a fair hearing.^ It pro¬ 
tects a remedy available under the common law in 
the absence of legislation to the contrary. 


96.5 Fla.—State ex rel. Watson v. 
Lee» 8 So.2d 19, 150 Fla. 496. 

97. Colo.—^Fairall v. Redmon, 110 
P.2d 247, 107 Colo. 195. 

Fla.—Holland v. Florida Real Es¬ 
tate Commission ex rel. Liines- 
baugrh, 178 So. 121. 

Ohio.—Kintz v. Harriger, 124 N.E. 

168, 99 Ohio St, 240. 

Tex.^—Ridgrway v. City of Port 
Worth, Civ.App., 243 S.W. 740. 

Conferxin^ ea'oity jnrisdiotioii 

A statute, having apparently 
granted no authority to officers of 
an irrigation district to correct an 
error in the allotment of water, a 
court of eanity has power to grant 
such relief under the constitution, 
providing that courts shall be open 
for redress of wrongs and enforce¬ 
ment of rights. 

Utah.—^Madsen v. Bonneville Irr. 
Dish, 239 P. 781, 65 Utah 571, 

Conferring appeal from a oomiuis- 
sion 

Under the constitution giving a 
right of action in the courts for any 
injury, an employer, under the In¬ 
dustrial Commission Law, has the 
right of appeal to the courts from 
the order of the industrial commis¬ 
sion, as to the question of ultimate 
1/ability, 

Utah.—Industrial Commission of 
Utah V. Evans, 174 P. 825, 52 Utah 
394. 

Setting aedde Judgment 
In view of Const, art. 2 5 6, re¬ 
quiring eourts of justice to be open 
to every person, and Comp.St.1921 §§ 


579, 580, requiring the trial docket 
to be made by clerk of court at least 
twelve days before the first day of 
each term thereof and a copy to be 
made for the use of the bar, where 
an attorney for a party inquired two 
or three times about his case and 
wrote three or four letters about it, 
and received a copy of the trial 
docket which did not contain his 
case. Judgment rendered therein 
should be vacated and a trial on is¬ 
sues made by pleadings granted. 
Okl.—Sharum v. Dean, 239 P. 666, 
113 Okl. 95. 

98. N.H.—^Pierce v. State, 13 N.H. 
536. 

99. Neb.—Reed v. Reed, 98 N.W. 73, 
70 Neb. 779. 

Okl.—Spradling v. Spradling, 181 P. 
148, 74 Okl. 276. 

1. Okl,—State v. Stanfield, 126 P. 
239. 34 Okl. 524. 

2. Mo.—Kansas City Rys. Co. v. 
McCardle, 232 S.W. 464, 288 Mo. 
354. 

2.5 N.a—State v. Godwin, 8 S.E. 
2d 347, 216 N.O 49. 

3. Utah.—^Union Sav., etc., Co. v. 
Salt Lake County Dist. Ct., 140 P. 
221, 44 Utah 397. Ann.Cas.l917A 
821. 

4; Tex.—^Federal Crude Oil Co. v. 
Tount-Lee Oil Co., 52 S.W.2d 56, 
122 Tex. 21, answers conformed 
to, Civ.App., 53 S.W. 2d 1119. 

5. Wis.^—^New York Life Ins. Co. v. 
State, 211 N.W. 288, 212 N.W. 801, 
192 Wis. 404, error dismissed Mu¬ 
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tual Life Ins. Co. of New York v. 
State of Wisconsin, 48 S.Ct. 323, 
276 U.S. 602, 72 L.Ed. 728. 

e. Wis.—^Anderton v. Milwaukee, 52 
N.W. 95, 82 Wis. 279, 16 L.PA. 
830—^Durkee v. Janesville, 28 Wia 
464, 9 Am.R. 500. 

7. Wis.—^McCoy v. Kenosha County, 
218 N.W. 348, 195 Wis. 273, 57 A 
L.R. 412. 

8. Kan.—^Noel v. Menninger Foun¬ 
dation, 267 P.2d 934, 175 Kan. 751 
—Hanson v, Krehbiel, 75 P. 1041, 
68 Kan. 670, 104 Am.S.R, 422, 64 
L.PA 790. 

The writ of coram nohls is a 
part of “due course of law*' within 
state constitutional provision insur¬ 
ing every person a remedy by due 
course of law for an injury done 
him in his person. 

Ky.—^Anderson v. Buchanan, 168 S. 
W.2d 48, 292 Ky. 810. 

as Fla.—Nicholson v. Good Samar¬ 
itan Hospital, 199 So. 344, 145 
Fla. 360, 133 AL.R. 809. 

Abolition or change of remedy see 
infra | 709 e. 

Xbaspondeat superior 

The doctrine of respondeat superi¬ 
or is so much a part of “due course 
of law** within the constitution in 
action against charitable hospital 
; for negligence of nurse, as to re- 
; quire recognition by the courts in 
I absence of legislation to the con¬ 
trary. 

I Fla,—Nicholson v. Good Samaritan 
1 Hospital, supra* 
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The guaranty of a certain remedy insures an eq¬ 
uitable remedy when it is the only remedy available 
and when its refusal would amount to a denial of 
justice;^ but certainty of remedy does not confer 
a remedy for equitable relief because the relief at 
law is discretionary with the court, for such dis¬ 
cretion is not an arbitrary or capricious discretion, 
but one which the law court must exercise in a 
meritorious case.^^ 

Person, The word “person’^ as used in the con¬ 
stitutional provisions under discussion has been said 
to include any person who has been permitted peace¬ 
ably to reside within the borders of the state 
and it includes a corporation.lo*l<^ An unborn child 
is within a constitutional provision guaranteeing 
every ''person” a remedy for injuries done 

b. Application to Legislature, Executive, and 
Judiciary 

In some states, the constitutional guaranty insuring 
open courts and a remedy for injuries is regarded as 
applying only to the judiciary and not to the legislative 
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branch of government, but in other states the guaranty 
is held applicable to the legislative, executive, and ad¬ 
ministrative departments as well as to the judlictary. 

It has been said broadly that the constitutional 
guaranty providing for open courts and insuring 
a remedy for injuries to person and property, etc., 
is judicial, not legislativc.^®*^^ More si>ecifically, it 
is held in some states that the guaranty is a limita¬ 
tion on the judiciary only and has no application to 
the legislative branch of the governmental How¬ 
ever, in other jurisdictions the guaranty is a re¬ 
striction on the legislative, executive, and admin¬ 
istrative departments of government as well as on 

the judiciary,12 

The guaranty is not justification for the judiciar}' 
usurping the powers of the legislature;!2 it sub¬ 
jects to judicial review the exercise of purely leg¬ 
islative or clearly executive power only to a lim¬ 
ited extent in proper cases to determine whether 
controlling organic law has been violated by a 
particular exercise of such power to the injury of 
rights secured by the constitution,i2*5 


S. Wis.—Lutheran Trifoldighed 

Cong. V. St. PauTs English Evan¬ 
gelical Lutheran Cong., 150 N.W. 
190, 169 Wis. 66. 

10. Minn.—Peters v. Duluth, 137 N. 
W. 390, 119 Minn, 96, 41 L.RA., 
N.S., 1044—Wieland v. Shillock, 24 
Minn. 345. 

10.5 Ohio.—L»eiberg v. Vitangeli, 47 
Nr.E.2d 235, 70 OhioApp. 479. 
German, dtizen. 

Under equal protection clause of 
federal Constitution and provision 
of state constitution that all courts 
shall be open and every person shall 
have remedy by due course of law 
for injury done him, an action 
brought in behalf of German citizen 
before commencement of war be¬ 
tween United States and Germany 
could be prosecuted after commence¬ 
ment of war. 

Ohio.—Leiberg v, Vitangeli, supra, 
BepresexttatiWe aotions 

Constitutional provision that no 
“person*" shall be deprived of the 
right to prosecute or defend his own 
cause in any of the courts of the 
state, in person, by attorney, or 
both, refers to residents and applies 
to actions in a representative ca¬ 
pacity as well as personal actions. 
Ga.—^Atlantic Coast Line R, Co. v. 
Wiggins, 49 S.K2d 909, 77 aa.App. 
756, 

10.10 Ohio.—^Home Owners* Loan 
Corp. V. Sherwin, IS N.E.2d 992, 
59 Ohio App. 567, appeal dismiss¬ 
ed Home Owners’ Loan Corpora¬ 
tion V. Welsh, 17 N.K2d 270, 134 
OhioSL 356. 

10.15 Ohio.—Williams ▼. Marion 


Rapid Transit, 87 N.E,2d 334, 152 
Ohio St. 114, 10 A.L.R.2d 1051. 
Contra, 

Mays V. Weingarten, App., 82 N.E. 
2d 421. 

10,50 S.D.—Simons v. iCidd, 38 N. 
W.2d 883, 73 S.D. 41. 

11. Mont.—Stewart v. Standard 
Pub, Co„ 65 P.2d 694, 102 Mont. 
43—Shea v. North-Butte Mining 
Co.. 179 P. 499. 66 Mont. 522. 

Okl.—^Adams v. Iten Biscuit Co., 162 
P, 938, 63 Okl. 62. 

Tenn,—Scott v. Nashville Bridge Co., 
223 S.W. 844, 148 Tenn. 86. 

Public utilities oommissiou is an 
arm of legislative authority, and 
not a court of justice within the 
meaning of Const, art. 1 5 18, requir¬ 
ing the courts to be open to all. 
Idaho.—^Natatorium Co. v. Erb, 200 
P. 348, 34 Idaho 209. 

12. Del.—Ck)rpus Juris cited in Gal- 
legher v. Davis, 183 A. 620, 624, 7 
W.W.Harr. 380. 

Fla.—State ex rel. Attorney General 
V. City of Avon Park, 149 So. 409, 
108 Fla. 641, rehearing denied State 
ex rel. Davis v. City of Avon Park, 
151 So. 701, 117 Fla. 556, modifled 
on other grounds 168 So. 159, 117 
Fla. 665, 98 A.L.R. 230—^pafford 
V. Brevard County, 110 So. 461, 92 
Fla. 617. 

Ky.—Commonwealth ex rel. Tinder v. 
Werner, 280 S.W.2d 214—^Ludwig 
V, Johnson. 49 S.W.2d 347, 243 Ky. 
533—Johnson v, Higgins, 3 Mete. 
666 . 

Miss.—State v. McPhall. 180 So. 387. 
Neb.—First Trust Co. of Lincoln v. 

Smith. 277 N.W. 762. 

N.T.—See In re Townsend, 39 N.T. 
171, 6 Transcr.A. 266. 
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Of.—S tewart v. Houk. 271 P. 998, 127 
Or. 5S9, 61 A.LR. 123$, rehear¬ 
ing denied 272 P, $93, 127 Or. 689, 
61 A.L.R. 1236. 

Pa.—^Harris v. State Board of Opto- 
metrical Examiners of Department 
of Public Instruction of the Com¬ 
monwealth, 135 A. 237, 287 Pa. 531. 
Tex.—Olschewske v. Priester, Com. 

App., 276 S.W. 647. 

Arbitrary exardse of authority 
The provision affords a remedy for 
injuries to personal or property 
rights caused by arbitrary or unrea¬ 
sonable exercise of authority con¬ 
ferred on a department of govern¬ 
ment as well as by acWon taken 
without authority. 

Fla.—Getzen v. Sumter County, 103 
So. 104, 89 Fla. 46. 

Congress cannot deprive citizens of 
the right to resort to the court.^. 
which may have been established by 
the several states to prosecute and 
defend actions or suits according to 
the established usage and practice, 
in accordance with the law of th" 
land. 

N.T.—Salant v. Pennsylvania R, Co.. 
177 N.Y.S. 475. 1S8 App.Div. 851. 

13, Fla.—Cooi>er v. Tampa Electric 
Co.. 17 So.2d 785. 154 Fla. 410. 
Idaho.—Moon v. Bullock, 151 P.2d 
765. 65 Idaho 594. 

S,D.—Simons v. Kidd, 38 N.W.2d 883. 
73 S.D. 41. 

Utah.—Salt Liake City v. Utah Light 
& Traction Co., 173 P. 556, 52 UtaX 
210. 8 A.LR. 715. 

Encroachment on legislature by ju¬ 
diciary see supra $ 151. 

13.5 Fla.—Nelson v. Lindsey, 10 So. 
2d 131, 151 Fla. 596. 
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c. Injuries within Gruaranty 

The constitutional guaranty providing for open courts 
and insuring a remedy for injuries does not guaranty 
a remedy for every species of injury, but applies only to 
such injuries as constitute violations of established law 
of which the courts can properly take cognizance. 

Only an injury constituting a violation of estab¬ 
lished law of which the court can properly take 
cognizance is within the protection of the con¬ 
stitutional guaranty insuring a remedy for “inju¬ 
ries” to person and property, etc.^3*50 The consti¬ 
tutional provision does not guaranty a remedy for 
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every species of injury, but only such as results 
from an invasion or an infringement of a legal 
right or a failure to discharge a legal duty,!^ or, 
more specifically, an invasion of legal rights rec¬ 
ognized at the time of the adoption of the consti¬ 
tution or thereafter created^^-5 and still in existence 
at the time the alleged invasion occurred.^'^-t® 
For example, where no cause of action exists at 
common law or under the statutes, the guaranty 
does not confer on a wife a cause of action for 
damages against her husband,^^ qj- authorize re¬ 
covery for injuries sustained by a deceased injured 


13.50 Conn.—Taylor v. Keefe, 66 A. 

2d 768, 134 Conn. 156. 

Miss.—^Ensminger v. Ensminger, 77 
So.2d 308. 

Injuries held justiclaJ^la 

Where continued use of corporate 
name including word "‘club” by de¬ 
fendant was clear violation of stat¬ 
ute, and allegations showed justi¬ 
ciable injury to plaintiff corporation 
having prior lawful right, and elim¬ 
ination of the word ‘‘club*’ from de¬ 
fendant’s corporate name would not 
affect the defendant’s authorized 
business franchises, the law afforded 
appropriate remedy by due course of 
law in order that right and justice 
might be administered. 

Fla.—Surf Club v. Tatem Surf Club, 
10 So.2d 654, 161 Fla. 406. 

Motives InLmaterial 

If public officials violate the law 
either in substance or in form, the 
courts are available for a remedy, 
regardless of whether such violation 
was due to personal or political ma¬ 
neuvering, bad faith, abuse of discre¬ 
tion or other cause, such possible mo¬ 
tives being evidential in corrobora¬ 
tion of the claim that the action taJk- 
en was in fact in violation of law. 
X.J.—Grogan v, BeSapio, 83 A.2d 809, 
16 N.J.Super. 604. 

14. B.C.—Eastern Airlines v. Civil 
Aeronautics Bd., 185 P.2d 426, 87 
U.S.App.D.C. 331, vacated on other 
groTmds 71 S.Ct, 613, 341 U.S. 901, 
95 L.Ed. 1341. 

Idaho.—^Moon v. Bullock, 151 P.2d 
765, 65 Idaho 594. 

IlL—^Pensfce Broa v. Upholsterers’ 
International Union of North 
America, liocaj No. 18, 193 N.B. 
113, 358 Ul. 239. 97 AKR, 1318, 
certiorari denied 65 S.Ct. 645, 295 
U.S. 734, 79 U.Ed. 1682. 

Ind.—Scofes v. Helmar, 187 N.B. 662, 
205 Ind. 596, vacating 153 N.B. 802. 
Misa—State v. McPhail, 180 So. 387. 
Mo.-—Be May v. Liberty Foundry Co.. 

37 S.W,2d 640, 327 Mo. 495. 

Mont.—Stewart v. Standard Pub. Co., 
65 P.2d 694, 162 Mont. 48. 

Neb,—Goddard v. Lincoln, 96 N.W. 
273. 69 Neb. 594. 

N^CL—N. Jacobi Hardware Co. v. 


Jones Cotton Co., 124 S.E. 766, 188 
N.C. 442. 

S.D.—Simons v. Kidd, 38 N.W.2d 
883, 7$ S.B. 41. 

Pa.—Jackman v. Rosenbaum Co., 106 
A 238, 263 Pa. 158. 

Wis.—Corpus Juris Secxmdum guoted 
in Scholberg v. Itnyre, 58 N.W.2d 
698, 699, 264 Wis. 211. 

Wyo.—Corpus Juris Secundum cited 
in Mull V. Wienbarg, 212 P.2d 380, 
383, 66 Wyo. 410. 

12 C.J. p 1101 note 23. 

What constitutes a legal injury see 
Actions § 15. 

Pandful rights and legal theories 

(1) The right to a day in court 
does not mean an opportunity for 
an attorney to present any claim or 
defense or to project legal theories 
of which he is convinced are un¬ 
sound. 

U.S.--U. S. V. City of Hoboken, N. J., 
D.aN.J., 29 P.2d 932. 

(2) The guaranty does not justify 
the use of the courts, by the asser¬ 
tion of fanciful rights, or by com¬ 
plaints based on imaginary wrongs. 
N.C.—Carson v. Fleming, 125 S.B. 

259, 188 N.C. 600. 

Xhoorporatiou of city 
A statute empowering county court; 
to incorporate city on petition of | 
majority of taxable inhabitants with¬ 
out the consent of other taxable in¬ 
habitants, is not subject to the ob¬ 
jection that it denies to all taxpay¬ 
ers affected thereby their day in 
court, since the giving or withhold¬ 
ing of a right to be heard rests with 
the legislature and the county court, 
although performing a judicial func¬ 
tion in passing on petition, is merely 
the instrumentality through which 
the legislative power to incorporate 
the territory is exercised. 

Mo.—^In re City of Uniondale, 226 S. 
W. 986, 285 Mo. 143. 

Survival of personal actLoi). 

A statute, providing that “all ac¬ 
tions for personal injuries shall die 
with the person/’ the “person” re¬ 
fers to the person injure^, so that 
the action survives in favor of a 
living injured person on the death j 
of the tortfeasor. This construction 
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accords with the guaranty that “ev¬ 
ery person for any injury done him 
. . . shall have remedy, by due 
process of law,” etc. 

Fla.—^Waller v. First Savings & 
Trust Co., 138 So. 780, 103 Fla. 
1026. 

Bemoval from office 

(1) The constitutional provision 
that every person ought to find a 
certain remedy by having recourse to 
the laws, for all injuries or wrongs 
which he may receive in his person, 
property or character, does not apply 
to statute authorizing mayor of city 
to remove any member of board of 
canvassers and registration for mal¬ 
feasance, misfeasance, or nonfeas¬ 
ance, since removal of member from 
office does not constitute injury to 
person or property. 

R.I.—Molloy V. Collins, 18 A2d 639, 
66 R.I. 251. 

(2) The statute authorizing gover¬ 
nor to remove civil officers appointed 
by him, such as public service com¬ 
missioners, does not violate constitu¬ 
tional provisions that every person 
should obtain justice freely and with¬ 
out denial. 

Vt.—^McPeeters v. Barker, SO A2d 
300, 113 Vt. 139. 

14.5 Fla—Slatcoff v. i:>ezen, 76 So.2d 
792—Cason v. Baskin, 20 So.2d 243, 
155 Fla 198, 168 AL.H. 430. 

Mo.—State ex rel. National Refining 
Co. V. Seehom. 127 S,W.2d 418, 344 
Mo. 547. 

Neb.—Muller v. Nebraska Methodist 
Hospital, 70 N.W.2d 86, 160 Neb. 
279. 

14.10 Ala—Pidkett v. Matthews, 192 
So. 261, 238 Ala 542. 

15. Ill.—Welch V. Davis, 95 N.E.2d 
108, 342 IlLApp. 69, reversed on 
other grrounds 101 N.EI.2d 547, 410 
Ill. 130, 28 AL.R.2a 656. 

Minn.—Woltman v. Woltman, 189 N. 

W. 1022, 163 Minn. 217. 

Miss,—^Bnsminger v. Ensminger, 77 
Sb.2d 368. 

Mont,^—Conley v. Conley. IS P.2d 922. 
92 Mont. 425. 

Tex.—Gowin v. Gowin, Civ.App., 264 
S.W. 529, aflarmed, CozmApp., 292 3. 
W. 211. 
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person,or recovery for injuries to a person 
after the tort-feasor’s death,1^*10 or render a state, 
or its agencies, liable in tort,i® or, it has been held, 
create a right of privacyMoreover, it has been 
held that such guaranty applies only to injuries 
sustained in the state.^8 Qn the other hand, in 
a jurisdiction in which a right of action for inju¬ 
ries survives the death of the tort-feasor or the 
injured person, the guaranty insures the right to 
a remedy for personal injury regardless of the 
death of the wrongdoer or the party wronged.^s.5 

While it has been held that the guaranty affords 
a remedy for an injury although the damage done 
is small, it has also been held that the provision 
has reference to a substantial invasion of rights, 
and injuries that are not merely de minimis.^^ 

Under a provision that every person shall have 
a legal remedy for any injury, the word “per¬ 
son” must be construed to mean the whole man, 
his personality as well as his physical body;20.5 
and under a clause expressly so providing, an in¬ 
jury to reputation is within the guaranty.20*l9 

The guaranty insuring a remedy for injuries does 
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not embrace injuries suffered either because of bad 
or unwise legislation, where the legislature acts 
within its powers,or because of taxation, where 
it is for a legitimate purpose,but the guaranty 
gives a remedy for arbitrary or unreasonable ex¬ 
ercise of power,such as the taxing power.^3 

The guaranty does not affect the principle, enun¬ 
ciated in § 209 supra, that any injury to property 
occasioned by the legitimate exercise of the police 
power is damnum absque injurianor does it in¬ 
sure redress for an individual injured by the gov¬ 
ernment in the exercise of its governmental pow- 

gr,34.5 

(L Property witihin Qnaxanty 

In a constitutional Guaranty Insuring a remedy for 
Injuries to person or property, the term ‘‘property'* refers 
to something which one has a right to possess, enjoy, and 
dispose of; it does not Include property It legally in one's 
possession or used for Illegal purposes. 

In a constitutional guaranty insuring a remedy 
for injuries to person or property, the term “prop¬ 
erty” means something which one has a right to 
possess, enjoy, and to dispose of.^® it includes a 


XS.5 S.D.—Simons v. Kidd, $8 N.W, 
2d 883, 73 S.D. 41. 

15.10 Idaho.—^Moon v. Bullodt, 151 
P,2d 765, 65 Idaho 594. 

Wyo.—Mull V. Wienbargr, 212 P.2d 
380, 66 Wyo. 410. 

le, Fla.—^Arundel Corporation v. 

Griffin, 103 So. 422, 89 Fla. 128. 
Neb.—Goddard v. Lincoln, 96 N.W. 
273, 69 Neb. 594. 

Okl.—Hazlett v. Board of Comers of 
Muskogee County, Okl., 32 P.2d 
940, 168 Okl. 290. 

Or,—Gearin v, Marion County, 223 P. 
929, 110 Or. 390—Clark v. Coos 
County, 161 P. 702, 82 Or. 402. 

Wis.—^McCoy v. Kenosha County, 218 
N.W. 348, 195 Wis. 273, 57 A.L.R. 
412. 

17. R.I.—^Henry v. Cherry, 73 A. 
97, 30 R.I. 13, 136 Am.S.R, 928, 24 
L.ItA..N.S., 991, 18 Ann,Cas. 1006. 
IS. Ill.—^Dougherty v, American Mc¬ 
Kenna Process Co., 99 N.K 619, 255 
III. 369, L.R.A.1915F 956, AnmCas. 
19i3I> 668. 

IAS Neb.—^Rehn v. Bingaman, 36 N. 
W.2d 856^ 151 Neb. 196, appeal dis¬ 
missed 70 S.CL 79. 338 U.S. 806, 94 
L.EId. 488, rehearing denied 70 S.CL 
167, 338 U.S. 882, 94 L.Ed. 541, mo¬ 
tion overruled 70 N.W.2d 673, 162 
Neh. 171. 

19. La.—State v. Fohbs, 106 So. 840, 
160 La. 237, 

Or.—Talbot v. Joseph, IBB P. 184, 79 
Or. 308. 

SO. 3Fla.—^Folsom v. Bank of Green¬ 
wood, 120 So. 317, 97 Fla 426, fol¬ 


lowed in Folsom v. Bank of Ma¬ 
lone, 120 So. 319, 97 Fla 433. 

20.5 Fla—Cason V. Baskin, 20 So.2d 
243, 165 Fla 198, 168 A.L.R, 430. 

20.10 Ala—McCollum v. Birming¬ 
ham Post Co., 65 &o.2d 689, 259 Ala 
88, followed in 65 So.2d 697, 259 
Ala 97, and 65 So.2d 698, 259 Ala 
98. 

21. Pa—^Moers v. Reading, 21 Pa 
188—Sharpless v. Philadelphia, 21 
Pa 147, 59 Am.D. 769. 

22. Pa—Sharpless v. Philadelphia 
supra 

22.5 La—^Mulina v. Item Co., 47 So. 
2d 660, 217 La 842. 

N.J.—Grogan v. I>e Sapio, 83 A.2d 809, 
16 NJT.Super. 604. 

23. Fla.—Getzen v. Sumter CJounty, 
103 So. 104, 89 Fla 45. 

OoaHsoatLcni imder taxing power 
In view of the guaranty of a rem¬ 
edy for injuries to property, etc., the 
legislature may not, under the guise 
of a taxing act, deliberately destroy 
and confiscate useful and lawful re¬ 
tail merchandising businesses. 

Fla—State ex rel. Adams v. Lee, 166 
So. 249, 122 Fla 639. affirmed 166 
So. 262, 122 Fla 679, rehearing de¬ 
nied 166 So. 674, 122 Fla 760, cer¬ 
tiorari denied Liee v. State of Flor¬ 
ida ex rel. Adams, 57 S.CL 15, 299 
U.S. 542, 81 L.Ed. 399. 

24. Pa—Jackman v. Rosenbaum Co., 
106 A- 238, 263 Pa 158. 

Bmlneoit domain 

(1) A constitutional provision, pro¬ 
viding that every person ought to 
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find a certain remedy at law for all 
injuries or wrongs and ought to oIh 
tain Justice freely and completely 
and without delay does not apply in 
determining the validity of a statute 
authorizing a city to acquire by con¬ 
demnation land for a water supply. 
R.I.—Joslin Mfg. Co. v. Clarke, 103 
A. 935, 41 R.1. 350, error dismissed 
and certiorari denied Joslin Mfg. 
Co. V. City of Providence, 40 S.CL 
55. 251 U.S. 535, 550, 64 L.Ed. 401. 
(2) However, in connection with 
suits for damages for the taking of 
property for public use, the courts 
have alluded to the remedial guar¬ 
anty of the constitution. 

Miss.—Covington County v. Watts, 
82 So. 309, 120 Miss. 428. 

Or.—Morrison v. Clackamas County, 
18 P.2d 8X4, 141 Or. 564. 

24.5 Mich.—City of Detroit v. Divi¬ 
sion 26 of Amalgamated Ass'n of 
SL, Elec. Ry. & Motor Coach Emp, 
of America, 61 N.W.Sd 22S, 332 
Mich. 237, appeal dismissed Divi¬ 
sion 26 of Amalgamated Ass'n of 
St., Elec. By. & Motor Coach Emp. 
of America v. City of Detroit, 73 
S.CL 37, 344 U.S. 805. 97 L.Ed. 627, 
rehearing denied 73 S.CL 164, 344 
U.S- 882, 97 L-Ed. 683, 

25. Ind.—Pennington v. Stewart, 10 
N.E2d 619. 

A miBraoe with water from mill¬ 
pond constitutes ‘‘property** protect¬ 
ed by the Bill of Rights. 

Fla.—State Road Dept, of Florida v 
Tharp, 1 So.2d 868, 146 Fla. 745. 
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person’s'business or calling'.^® 

On the other hand, the guaranty does not compre¬ 
hend property illegally in one’s possession or used 
for illegal purposes,27 the right to a public office,2® 
or a wife’s affection for her husband.2^ 

Privilege. Where a government agency denies 
a citizen a privilege under a regulation which may 
be constitutionally questionable, the citizen has a 
right to test the constitutionality of such regulation 
even though the privilege does not amount to a 
vested right.29.5 

e. Abolition or Change of Remedy 

The constitutional guaranty does not bar the legis¬ 
lature from modifying a remedy where it deems such 
modification to be necessary and proper; but there is 
disagreement as to whether such a guaranty is intended 
to prohibit the legislature from abolishing or destroying 
a common-law remedy for a particular injury without 
substituting an adequate remedy in its place. 

Although the constitutional guaranty insuring 
open courts and affording a remedy for injuries to 
person and property, etc., does not bar the leg¬ 
islature from modifying a remedy when it deems 
such modification to be necessary and proper,2^-50 
or prohibit the creation of new causes of action,29-65 
it is intended, in some jurisdictions, to preserve 
the common-law rights of action for injury to 
person or property to the extent of prohibiting 


the legislature from absolutely abolishing or de¬ 
nying a common-law remedy for injuries to per¬ 
son or property,20 and, as is observed in § 710 infra, 
in some jurisdictions the guaranty also protects 
a statutory remedy existing at the time of the 
adoption of the constitution. 

In other states the legislature may abolish a com¬ 
mon-law remedy entirely, at least in those states, 
noticed in § 709 b supra, where the guaranty is a 
limitation on the judiciary only;2i in such states 
the guaranty is regarded as not undertaking to pre¬ 
serve existing duties and corresponding rights of 
action for breach thereof against legislative change 
made before a breach has occurred.2i-5 It has 
been held, however, that under the constitutional 
guaranty the legislature cannot abolish a remedy 
and at the same time recognize the existence of 
the right. 2 t-lo 

Under either view, the right to a remedy can¬ 
not be curtailed after the injury has occurred and 
a right of action vested, regardless of the source 
of the duty breached, provided it remained in ex¬ 
istence when the breach occurred.^^-^^ 

Where a common-law remedy for injuries to per¬ 
son or property is altered or abolished by statute, 
but a substantially adequate remedy remains or is 
substituted in its stead, the guaranty is unaffected.^2 


26. Minn.—Gray v. Building Trades 
Council. 97 N.W, 663. 91 Minn. 171, 
103 Am,S.R. 477, 63 L.R.A. 763, 1 
Ann.Cas. 172. 

27. Me.—^Preston v. Drew, 33 Me. 
558, 54 Am.I>. 639. 

12 C.J. p 1288 note 30. 
aa Wyo.—state v. Ross, 228 P, 636, 
31 Wyo. 600. 

Bemoval from public office is not 
an injury to property within the con¬ 
stitutional guaranty. 

Molloy V. Collins, 18 A.2d 639, 
66 R.I. 251. 

29. Ind.—Pennington v. Stewart, 10 
N.B.2d 619. 

29.5 Wis.—Ltawson v. Housing Au¬ 
thority of City of Milwaukee, 70 
N.W.2d 605, 270 Wis. 269. 

29.50 Ill.—Clarke v. Storchak, 62 N. 
E.2d 229, 384 Ill. 564, appeal dis¬ 
missed 64 S.Ct. 1270, 322 U.S. 713, 
88 L.Ed. 1555. 

Kan.—^Wright's Estate v. Plzel, 214 
P.2d 328, 168 Kan. 493. 

29.55 Pla.—^Kirkpatrick v. Parker, ] 
187 Pla. 620, 136 Pla. 689, 121 A.L. 
R. 1481. 

Or.—^Noonan v. City of Portland, 88 
P.2d 808, 161 Or. 213. 

Ooai^tatloual bar to limitatiou of 
recovery 

Constitutional amendment provid¬ 


ing that no law shall he enacted lim¬ 
iting the amount to be recovered for 
injuries resulting in death or for in¬ 
juries to persons or property does 
not deny legislature’s right to create 
a new cause of action for injury or 
death where none existed before. 
Ark.—^Brothers v. Dierks Lumber & 
Coal Co., 232 S.W.2d 646, 217 Ark. 
632. 

30. U.S.—Taylor v. Hubbell. C.A. 
Ariz„ 188 F.2d 106, certiorari de¬ 
nied 72 S.a. 32, 342 U.S. 818, 9$ 

I LuEd. 618, 

I Or.—Stewart v. Houk, 271 P, 998, 127 
i Or. 689, 61 A.L.R, 1236, rehearing 
denied 272 P. 893, 127 Or. 589, 61 
A.L,R, 1236—^Mattson v. Astoria, 
65 P. 1066, 39 Or. 577, 87 Am.S.R. 
687. 

Tex.—^Lebohm v. City of Galveston, 
275 S.W.2d 951. 

Abolitioa of tort acMou 
A statute exempting trade unions 
and employers' associations and 
members and officers thereof from 
liability for tortious acts committed ! 
by, or on behalf of, such unions or 
associations is in violation of the 
guaranty. 

Mass.—^In re Opinion of Justices, 98 
KE. 337, 211 Mass. 618. 

31. Mont—Stewart v. Standard Pub- 
Co., 65 P.2d 694, 102 Mont 43. 
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Alieuatioii of affections 
A statute abolishing a cause of ac¬ 
tion for alienation of affections, etc., 
does not violate the guaranty inas¬ 
much as a wife’s affection for her 
husband is not “property” within the 
meaning of the guaranty. 

Ind.—Pennington v. Stewart 10 N.E. 
2d $19. 

31.5 Ala.—Pickett v. Matthews, 192 
So. 261, 238 Ala. 542. 

; Baw not rendered static 

The section of the constitution pro- 
I viding that every man shall have 
remedy by due course of law for in¬ 
jury done him in his person, property, 
or reputation was not intended to 
give anyone a vested right in the 
law, either statutory or common, nor 
to render the law static. 

Or.—^Noonan v. City of Portland, 88 
P.2d 808, 161 Or. 213. 

3L10 Or.—Noonan v. City of Port¬ 
land, supra. 

3UL5 Ala.—Pickett V. Matthews, 192 
So. 261, 238 Ala. 542. 

32. Ala—Maples v. State, 82 So. 183, 
203 Ala. 153. 

Pla—Slatcoff V. Dezen, 76 So.Sd 792. 
Or.—^Humphry v. Portland. 154 P. 
897, 79 Or. 430—Pullen v. Eugene. 
146 P. 822, 147 P. 768, 161 P. 474. 
77 Or. 320. 



16 A C. X S. 

However, the courts are not entirely in harmony 
as to when a substantial adequate remedy is pro¬ 
vided. For example, legislation rendering certain 
persons immune from liability in tort except where 
the act or omission results from willful neglect, 
wantonness, or recklessness has been upheld,33 
while in some states such legislation has been held 
to abridge the guaranty.^4 

A statute which leaves to creditors of a city the 
ordinary legal remedies for the enforcement of their 
rights, and merely restrains them in certain cases 
from employing the process of mandamus, does not 
violate the constitutional guaranty.35 The guar¬ 
anties are not violated by a statute depriving jus¬ 
tices of the peace in certain counties containing 
cities of the first class of jurisdiction in garnish¬ 
ment proceedings, where other adequate courts 
exist there,3® nor is one deprived of his right to 
recover damages by a statute relating to animals 
running at large, and providing that the owner 
of animals seized shall not be entitled to damages 
unless the justice finds that the seizure was mali¬ 
cious and without probable cause.^*^ 

However, a statute suspending during the contin¬ 
uance of the rebellion against the United States 
the privilege of all persons aiding therein of prose¬ 
cuting and defending actions and judicial proceed¬ 
ings in the state violates the guaranty as to a rem¬ 
edy for injuries.^® Furthermore, it has been held 
that the guaranty is abridged by a statute which 
transfers certain jurisdiction from a court whose 
process is statewide to an inferior court whose 
process is restricted to the county in which it is 
situated.®^ 

A statute making it unlawful for any spouse as 
plaintiif, or attorney representing such person, to 
file an action for alienation of affections, crim¬ 
inal conversatian, or breach of contract to marry 


CONSTITUTIONAL LAW § 709 

has been held to violate the guaranty of a right 
to a remedy.39-5 

Automobile guest statutes. The various statutes, 
discussed in Motor Vehicles §§ 399, 400, altering 
the common-law liability of an owner or operator 
of a motor vehicle for negligence, have been held to 
abridge the constitutional guaranty of a right to a 
remedy for injuries in so far as they wholly deny 
any remedy whatsoever.4^ However, some courts 
have upheld legislation as against the same consti¬ 
tutional objection where the statute merely exempts 
the owner or operator of an automobile from lia¬ 
bility for ordinary negligence, but subjects him to 
civil responsibility for intentional, wanton or reck¬ 
less acts,41 although there is some contrary opin¬ 
ion,4 ^ and a statute taking from an injured guest 
in an automobile his cause of action for negli¬ 
gence against the owner or operator of such auto¬ 
mobile if closely related to such owner or opera¬ 
tor has been held not to violate the constitutional 

guaranty .4 2.5 

Libel and slander. Statutes, discussed in Libel 
and Slander § 155, providing that, in the absence of 
malice, a fair retraction of any libelous statement, 
after demand, shall relieve the publisher from all 
liability except for actual damages, have been held 
to alter the common-law remedy and to violate the 
guaranty of a remedy for injuries to person, prop¬ 
erty, or reputation, etc.,42 but there are cases to the 

contrary.44 

At any rate, a statute providing that in actions 
of libel or slander the jury shall state the amount 
of damages awarded for injury to feelings and the 
amount of other damages separately does not de¬ 
prive persons libeled of a right of action which ex¬ 
isted at common law.45 Furthermore, the guar¬ 
anty is not infringed by a statute providing that 
in such actions the truth of the words or the cir- 


33, Ark.—Roberson v. Roberson, 101 

s.w.sd sei. 

Del.—Gallegrher v. Davis, 183 A. 620, 
7 W.W.Harr. 880. 

Or.—^Perozzi v. Ganiere, 40 P.2d 1009, 
149 Or. 330. 

34, Ky.—^Dudwigr v. Johnson, 49 S. 
W.2d 347. 243 Ky. 533. 

35, La.—State v. Brown, 80 La.Ann. 
78. 

33. Wis.—State v. Cleveland. 159 N. 
W. 837. 164 Wis, 189. 

37. N.T.—Millard v. Severance, 1 
How.Pr.,N.S., 521. 

38. Minn.—^Daris v. Plerse, 7 Minn. 
13. 82 Ain.D. 65. 

12 C.J. p 1289 note 49. 

39. Pia.—^State ex peL Vetter v. Mc¬ 
Call, 145 So. 841, 107 Fla. 564. 
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39.5 U.S.—Daily v. Parker, D.aill., 
61 P.Supp. 701. 

Ill.—Heck V. Schupp, 68 N.B.2d 464, 
394 Ill. 296, 167 A.L.R. 232. 

40- Or.—Stewart v. Houk, 271 P. 
998, 127 Or. 689, 61 A.L.R. 1236, re¬ 
hearing denied 272 P, 893, 127 Or. 
589, 61 A.L.R. 1236. 

41. Ark.—Roberson v. Roberson, 101 
S,W.2d 961. 

Del.—Gallegher v. Davis, 183 A. 620, 
7 W.W.Harr. 380. 

Fla.—^McMillan v. Nelson, 5 So.2d 867, 
149 Fla 334. 

HI.—Clarke v. Storchak, 52 N.B.2d 
229, 384 m. 564, appeal dismissed 
64 S.Ct 1270, 322 U.a 713, 88 l..Bd. 
1655. 

Kan.—Wright's Estate v. Piasel, 214 P. 
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2d 328, 168 Kan. 493—Bailey v. 
Resner, 214 P.2d 323. 168 Kan. 439. 
Or.—Perozzi v. Ganiere. 40 P.2d 1009, 
149 Or. 330. 

42. Ky.—Ludxvlg v. Johnson, 49 S. 
W.2d 347, 243 Ky. 633. 

423 U.S.—Harlow v. Ryland, C.A- 
Ark., 172 F.2d 784. 

43. Mich.—^Park v. Detroit Free 
Press Co., 40 N.W. 731. 72 Mich. 
560, 1 L-RA. 699. 16 Am.S,R. 544. 

12 C.J. p 1288 note 4L 

44. Minn.—Allen v. Pioneer Press 
Co„ 41 N.W. 936. 40 Minn. 117, 12 
Am.S.IL 707. 3 L.R.A. 533. 

12 C. J. p 1288 note 42. 

45. Mich.—Smedley t. Soule, 84 N. 
W, 63, 136 Mich. 192. 
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cumstances under which they were spoken or writ¬ 
ten may be given in evidence in mitigation of 
damages under the general issue,'*® 

Workmens compensation acts. The various 
workmen’s compensation acts, discussed in the CJ. 
S, title Workmen’s Compensation Acts § 6 et seq, 
also 71 CJ. p 229 note 53 et seq, have been held 
not to be inconsistent with the constitutional guar¬ 
anty insuring a remedy for injuries to person and 
property.^*^ However, provisions of such a stat¬ 
ute which make arbitrary classification of em¬ 
ployees, employers, and tort-feasors have been 
held invalid aS violating the constitutional guar¬ 
anty insuring a remedy for all injuries to person 
or property.'*'^-® 

Liability of governmental agencies. The consti¬ 
tutional guaranty insuring a remedy for injuries to 
person or property has been held violated when a 
remedy is wholly denied, as, for example, by a 
municipal charter providing that neither the mu¬ 
nicipality nor any member of the council shall be 
held liable for any damages resulting from defec¬ 
tive streets,'** Furthermore, it has been held that 
the guaranty is infringed where the officers of 
the municipality are exonerated from liability ex¬ 
cept only when the accident is caused by their 
willful neglect, gross negligence, or willful mis¬ 
conduct.^^ 

On the other hand, it has been held that the con¬ 
stitutional guaranty is not violated by an exemp¬ 
tion clause in a city charter withholding a remedy 
against the city for injuries sustained because of 
a defective ccmdition of sidewalks and streets.'*^-® 
A charter provision, limiting to a particular sum 
the damages for which a city is liable in tort has 
been held not inconsistent with the guaranty where 
a farther action against the officers of the city is 


not prohibited,®® although it has also been held 
that a statute and ordinance exempting the city 
from liability, but not mentioning its officers, is 
void.Sl Moreover, a municipal charter imposing 
oil abutting owners the duty of maintaining side¬ 
walks in repair, and relieving the city from lia¬ 
bility for damages caused by unsafe sidewalks, is 
not unconstitutional as abridging the right of ac¬ 
tion for damages.®2 Furthermore, a statute ex¬ 
empting a municipal corporation from liability for 
injuries resulting from defects or obstructions in 
streets unless written notice shall have been given 
the corporation a reasonable time previous to the 
injury is not in violation of the guaranty.®® 

As is disclosed in § 709 b supra, there are some 
jurisdictions in which the guaranty applies exclu¬ 
sively to the courts, and in such states the legisla¬ 
ture may deny relief against a city and against 
abutting owners for injuries resulting fr<Hn defec¬ 
tive sidewalks.®* 

§ 710. - Repeal of Statute Giving Remedy 

Generally speaking, the constitutional guaranty does 
not command continuation of a specific statutory remedy; 
but in a Jurisdiction in which the guaranty is applicable 
to the legislature, the legisiature is barred from repeal¬ 
ing a statutory remedy In existence at the time of the 
adoption of the Constitution. 

A constitutional provision insuring a certain rem¬ 
edy for all injuries or wrongs does not command 
continuation of a specific statutory remedy.®*-®® 
However, in a jurisdiction wherein the constitu¬ 
tional guaranty applies to the legislature as well 
as to the judiciary, as considered supra § 709 b, 
it has been held that the guaranty precludes the 
repeal of a statute allowing a remedy where the 
statute was in force at the time of the adoption of 
the Constitution.®® Furthermore, as is observed in 


46. AIsl —Comer v. Advertiser Co., 
55 So. 195, 172 Ala. 613. 

47. Ala.—Sloss-Sheffield Steel & 
Iron Co. V. Greelc, 99 So. 791, 211 
Ala. 95. 

Ind.—Warren v. Indiana Telephone 
Co., 26 N.E.2d 399, 217 Ind. 93. 

Kan.—^Elam v. Bruen^er, 193 P.2d 
225, 165 Kan. 81. 

Minn,—Breimhorst v, Beckman, 35 
N.W,2d 719, 227 Minn. 409. 

Miss.—Walters v. Blackledgre. 71 So. 
2d 433, 220 Hiss. 485. 

Mo.—Holder v. Elms Hotel Co,, 92 
S.W.2d 620v 338 Mo. 857, 104 A.L..R. 
339—^De May v. Liberty Foundry 
Oa. 37 S.W.2d 640, 327 Mo. 495, 

OkL—Adams v. Iten Biscuit Co., 162 
F. m 62. 

T1 C.X p 299 not^ 78—81. 


Employers’ Zdahility Aot, makingr 
the rights and remedies granted by 
the statute exclusive of all other 
rights or remedies, does not violate 
the constitution providing for a rem¬ 
edy by due process of law. 

La.— Dst-y v. Louisiana Central Lum¬ 
ber Oou, 81 So. 328, 144 La. 820. 

47J5 m.—Grasse v. Dealer's Trans¬ 
port Co., 106 N.E.2d 124, 412 Ill. 
179, certiorari denied Dealer's 
Transport Co. v. Grasse, 73 S.Ct. 
47, 344 U.S. 837, 97 L.Ed. 651. 

48. Or.—Mattson v. Astoria, 65 F. 

1066, 39 Or. 577, 87 Am.S,R. 687. 
Tex.—^Lebohm v. City of Galveston, 
275 S.W.2d 951. 

49* Or^—Batdorff v. Oregon City, 100 : 
F. 937, 58 Or^ 402. 18 AnmCas. 287. ! 

49*5 Or.—Noonan v. City of Port-1 
land, 88 P.2d 80S, 162 Or. 213, | 
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1 50. Or.—^Platt v. City of Newberg, 
I 205 F. 296, 104 Or. 148—Pullen v. 
Eugene, 146 P. 822, 147 P. 768, 1191, 
161 P. 474, 77 Or. 320. 

51. Tex.—City of Amarillo v. Tutor. 
ComA.pp., 267 S.W. 697. 

52. Or.—Humphry v. Portland, 154 
P. 897, 79 Or. 430. 

53. Neh—Goddard v, Lincoln, 96 N. 
W. 273, 69 Neh. 594. 

12 CJ. p 1289 note 45. 

54. Mont.—Stewart v. Standard Pub. 
Co., 65 P.2d 694, 102 Mont. 48. 

54A0 Minn,—i-State ex rel. Kane v. 
Stassen, 294 N.W. 647, 208 Minn. 
523. 

55. TJ.S.—Eastman v. Olackaznas 
County, C.C.Or., 32 P. 24, 12 Sawy. 
613. 

Or.—^Thefler v. Tillamook County, 14S 
P. 828, 76 Or. 214. 
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§ 709 e supra> the guaranty also prevents, in some 
jurisdictions, the total abolition of a common-law 
remedy. Even a constitutional provision empow¬ 
ering the legislature to repeal or alter any act 
giving the chancery court jurisdiction does not 
authorize the legislature to restrict chancery ju¬ 
risdiction to less than it was when the constitution 
vesting certain jurisdiction in 4 chancellor was 

adopted.55-5 

§ 711. Violation and Infringement of Guaran¬ 
ties in General 

a. In general 

b. Penalizing resort to courts 
a. In General 

The constitutional guaranty insuring open courts and 
a remedy for injury should not be Infringed,* and any 
person who, or statute that, improperly interferes with 


the right of a person to seek remedy by action for any 
injuries violates the guaranty. 

Any person or statute attempting to interfere un¬ 
lawfully with the right of a person to seek rem¬ 
edy by action for any injuries to him in his per¬ 
son or property violates the constitutional guar¬ 
anty ;55.50 it is a cardinal principle that the 
guaranty should not be infringed when another 
course is reasonably possible.^® In jurisdictions 
where the guaranty applies to the legislative branch 
of government as well as to the judiciary, as dis¬ 
cussed supra § 709 b, all statutes and ordinances 
which violate the provision are invalid^^-S and null 
and void.57 

Legislation is in contravention of the guaran¬ 
ty where it takes away one's property and leaves 
him no remedy whatever by which he can regain it 
or obtain redress.®® The guaranty is infringed 


S5.5 Del.—DuPont v. DuPont, 85 A. 

2d 724, 32 Del.Ch. 413. 

55.50 Cal.—Eshelman v. Eshelman, 
App., 284 P.2d 103. 

Ill.—Orasse v. Dealer's Transport 
Co., 106 N.E.2d 124. 412 III. 179, 
certiorari denied Dealer's Trans¬ 
port Co. V. Grasse, 73 S.Ct. 47, 344 
US. 837, 97 L.Ed. 651. 

La.—^Dupuy V. Tedora, 15 So.2d 886, 
204 La. 560. 

Ohio.—^Armstrong v. Duffy, 103 N.E. 

M 760. 90 Ohio App. 233. 

StartVI’ng Utlgwt’s pleading 

The statute authorizing the court 
to strike a litigant's pleading for re¬ 
fusing to answer a question pro¬ 
pounded while such litigant is testi¬ 
fying is in conflict with the constitu¬ 
tion according every man a remedy 
by due course of law for injury done 
him in his person, property or repu¬ 
tation as applied to an action where¬ 
in court struck defendant's answer 
and entered a default for defendant's 
failure to answer a question that 
was immaterial. 

Or.—^Anderson v. Stanwood, 167 P.2d 
315. 178 Or. 306. 

56. Pla,—Gay v. Bessemer Proper¬ 
ties, 32 So.2d 587, 159 Pla. 729. 

Pa—^Kelly v. Brenner, 175 A. 845, 
317 Pa 65- 

In re ParrelTs Estate. Orph., 35 
DeLCo. 433. 

Gnaraastar held not infringed 

Pla—State ex rel. Curley v. Mc- 
Geachy. 6 So.2d 828. 149 Fla 633. 
Ga—^Town of MTcIhtyre v. Scott, 12 
S.E.2d 883, 191 Ga 473. 

IlL—People ex rel. Royal v, Cain, 101 
NJB.2d 74, 410 Bl. 39. 

Ind.—Curry v. Maynard, 83 N.ElSd 
782, 227 Ind. 46c 

Kan,—Loomis v. City of Augusta 99 
P.2d 988. 151 Kan. 343. 

La—Wall T. Close, 10 ^2d 779, 201 
La 986. 


Md.—Scheihing v. Baltimore & O. R. 

R., 23 A.2d 381. 180 Md. 168. 

Mich.—Geib v. Graham. 2 N.W‘.2d 
493. 300 Mich. 534. 

Mo.—Elkins-Swyers Office Equipment 
Co. V. Moniteau County, 209 S.W.2d 
127. 357 Mo. 448—Sloan v. Dunlap, 
194 S.W.2d 32, 354 Mo. 1211—Spit- 
caufsky v. Hatten, 182 S.W.2d 86, 
353 Mo. 94. 160 A.L,R. 990. 

Ohio.—Gustafson v. Buckley, 118 N. 
E.2d 403, 161 Ohio St. 160—Boyle 
V. Public Adjustment & Const. Co.. 
76 3Sr.E.2d 377. 148 Ohio St. 559. 

Or.—Rueda v. Union Pac. R. Co., 175 
P.2d 778, 180 Or. 133. 

Tenn.—Barnes v. Fort, 181 S.W.2d 
881, 181 Tenn. 522—State v. Bomer. 
162 S.W.2d 515. 179 Tenn. 67. cer¬ 
tiorari denied Bomer v. State of 
Tennessee, 63 S.Ct. 764, 318 U.S. 
771. 87 L.Ed. 1141. 

56.5 Minn.—cluster Broa v. Christ- 
; gau. 7 N.W.2d 501, 214 Minn. 108. 

; 57. Wis.—Janesville t. Carpenter, 

. 46 N.W. 128, 77 Wis- 288, 20 Am.S. 

R. 123, 8 L.R.A. 808, 

Dlschaxge of officials 
A charter providing against resto¬ 
ration to office of, or payment of sal¬ 
ary or compensation to, any person, 
after charter takes effect, claiming 
to have been unlawfully removed or 
discharged from any office or posi¬ 
tion in a competitive class of civil 
service prior to a certain date, is not 
violative of the constitution provid¬ 
ing that courts of justice must be 
open. 

Mo.—State ex rel. Otto r. Kansas 
City, 276 S.W. 389, 310 Mo. 542. 
SstaMishmeoLt of levee distriotSf etc. 

A charter giving a city authority 
to establish levee districts, dood pro¬ 
tection works, and traffic ways, is 
not vlolatlv^ Of the constitution, pro¬ 
viding that courts of justice must be 
open. 


Mo.—State ex reL Otto v, Kansas 
City, supra. 

58- Wis.—Janesville v. Carpenter, 
46 N.W. 128, 77 Wis. 288, 20 Am. 
S.R. 128, 8 L.R.A. SOS. See Ander- 
ton v. Milwaukee, 52 N.W. 95, 82 
Wis. 27, 15 L.R.A. 830. 

Hicense to purchase Tnllk 

A statute requiring retail milk 
dealer to obtain license to purchase 
milk from producing dairymen, to be 
issued only on furnishing dairy com¬ 
missioner proof of his financial re¬ 
sponsibility or a bond conditioned on 
his payment of debts contracted to 
producing dairymen, and authorising 
commissioner to hear and determine 
claims of producing dairymen againi^ 
defaulting licensee, without provid¬ 
ing for appeal from the commission¬ 
er's findings, is unconstitutional ia, 
conferring Judicial powers on the 
commissioner and In taking licensee's 
property without giving him an op¬ 
portunity for a day In court. 

Conn.—State v. Porter* 110 A. 59, 94 
Conn. 639. 

Salary deducticai of officials 
A statute ratifying the action of 
the city of Boston in making deduc¬ 
tions from salaries of officers and 
employees as contributions to public 
welfare could not be upheld on the 
ground of the police power because 
of economic depression, since depres¬ 
sion does not justify suspension of 
constitutional guarantees for protec¬ 
tion of property to point of utter ex¬ 
termination. 

Mass.—Ctopbeil v. City of Boston, 
195 N.E. 802, 290 Mass. 427. 
Trausaotioxt with decedent 
In view of the constitution insur¬ 
ing ox^en courts and a remedy by due 
course of law for injury done, a i>ayee 
charged with having raised the 
amount of a note, on which he seeks 
recovery troin the maker's estate. 
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by a statute authorizing a railroad ccwrporation 
finally to determine the necessity for appropriating 
land already devoted to public use within a city.59 
Furthermore, the suspension of the right to talce 
tolls is a taking of private property within the guar¬ 
anty that every person, for any injury to him in 
his land or goods, shall have a remedy by due 
course of law.^o Such guaranty is infringed also 
by an ordinance requiring all city printing to bear 
the union label,®^ and by a rule of a police de¬ 
partment forbidding, on pain of dismissal, the in¬ 
stitution of an action in the courts by a member 
without the consent of the department.®^ The 
guaranty is violated by a statute exempting char¬ 
itable and nonprofit corporations from liability for 
their torts,®2-5 by a statute providing that the 
cause of death, the manner and mode in which 
death occurred, as delivered by the coroner and 
incorporated in the death certificate, shall be con¬ 
clusive unless the court directs the coroner to 
change his decision,and by a statute regu¬ 
lating the combining or pooling of copyright priv¬ 
ileges so as to prohibit any system of blanket li¬ 
censing by organizations representing copyright 

Iicensees.®2-15 


On the other hand, various statutes have been 
held not to violate the constitutional guaranty,®2.20 
as, for example, statutes authorizing a banking 
commissioner to close banks and to conduct their 
business,®^ and to sue the stockholders on their 
statutory liability;®^ a statute establishing a bank 
depositors’ guaranty fund and giving the com¬ 
mission final authority to allow or reject claims;®® 
a statute giving objecting stockholders the right 
to obtain the fair cash value of their shares;®®-® 
a statute creating a motor vehicle insurance fund 
without a provision for the judicial review of the 
decisions of the commissioners;®® a statute mak¬ 
ing the judgment and findings of a civil service 
and pension board final on all questions of fact 
in the trial of charges against civil service em¬ 
ployees;®'^ or a statute making determinations by 
a highway commission in the area of its discretion¬ 
ary powers conclusive and not subject to review, 
where recourse to the courts is not denied in case 
of bad faith, fraud, corruption, or manifest oppres¬ 
sion or clear abuse of discretion.®'^-® 

Furthermore, the guaranty is not abridged by a 
parole statute authorizing an indeterminate sen- 


cannot be prevented from testifying 
that be did not alter note after the 
maker signed it on the ground that 
such testimony related to transaction 
with decedent in contravention of 
Kev.St.l911 art 3690, especially in 
view of art 1906 subd 8, permitting 
defense requiring him to prove truth 
of note*s text and obligation. 

Tex.—Olschewske v. Priester, Com. 

App., 276 S.W. 647. 

Tax appeal 

(1) A taxpayer may not complain 
that he is without a right of appeal 
and arbitration under the guaranty 
affording him a right to prosecute 
and defend his cause in the courts 
because his assessment was made at 
a time after which appeals are allow¬ 
ed under the city charter when he 
nfl-T> appeal under the unrepealed pro¬ 
visions of a former charter. 

Ga.—Simmons v. Newton, 174 S-E. 
703, 173 Ga. 306. 

(2) A statute, providing for a 
levee tax is not invalid, as making 
no provision for the taxpayer's day 
in court, hi view of provisions re¬ 
quiring a hearing by the inspectors 
at the regular October meeting, and 
stating the times of meeting of the 
board. 

Ark.—Aloom v. Bliss-Cook Oak Co., 
201 S.W. 797. 133 Ark. lit 

591 . Ohio.—Cincinnati v. liouisvllle, 
etc., R. Co., 102 N.E. 951, 88 Ohio 
St. 283. 

6Qb OhiOir—'^est Alexandria, etc.. 
Tump. Boad Co. v. Gay, 35 N.ES. 


308, 50 Ohio St. 683—Salt Creek 
Valley Turnp. Co. v. Parks, 35 N. 
B. 304, 50 Ohio St. 568, 28 Li.R.A. 
769. 

Ohio Tump. Co. v. Waechter, 25 
Ohio Cir.Ct 605. 

61. Tenn.—Marshall, etc., Co. v. 
Nashville, 71 S.W. 816, 109 Tenn. 
495. 

62. Mo.—State ex rel, Kennedy v. 
Remmers, 101 S.W.2d 70. 

Ohio.—State v, Barry, 175 N.B. 855, 
123 Ohio St. 458, 74 A.L..R, 497. 

62-5 Kan.—^Noel v, Menninger Foun¬ 
dation, 267 P.2d 934, 175 Kan. 751. 

62-10 Ohio.—State ex rel. Dana v. 
Gerber, 70 N.E.2d 111, 79 Ohio App. 
1, followed Roark v. Lyle, 121 N. 
E.2d 837. 

62.15 tr.S.—^Buck V. Harton, D.C. 
Tenn., 33 P.Supp. 1014. 

Q2J30 Va.—^Miller v. Commonwealth, 
2 S.R2d 343, 172 Va. 639. 
Statutes relating to 

(1) Slum clearance and low* rent 
housing. 

N.D.—Perch v. Housing Authority of 
Cass County, 59 N.W.2d 849. 

(2) Cancellation, suspension, and 
revocation of licenses to operate mo¬ 
tor vehicles. 

Tex.—^Tatum v, Texas Dept, of Pub¬ 
lic Safety, Civ.App., 241 S.W.2d 
167, error refused. 

(3) Removal from titles to realty 
the clouds of unperformed contracts 
of record. 


Fla.—^Mahood v. Bessemer Proper¬ 
ties, 18 So.2d 776, 164 Fla. 710, 153 
A.L.R. 1199. 

(4) Payment of filing fee to coun¬ 
ty tax collector for pcuroels of land 
listed as delinquent. 

Mo.—Spitcaufsky v. Hatten, 182 S.W. 
2d 86, 353 Mo. 94, 160 A.LuR. 990. 
(6) Condemnation awards. 

Kan.—Loomis v. City of Augusta, 99 
P.2d 988. 151 Kan. 343. 

(6) Validation of bonds and pro¬ 
ceedings for their autbiori 2 !ation and 
issuance. 

Ga.—Town of McIntyre ▼. Scott, 12 S. 
E.2d 883. 191 Ga. 473. 

63- Mass.—Cosmopolitan Trust Co. 

V. Mitchell, 136 NR, 408, 242 Mass. 
95. 

64- Mass.—^Allen v. Prudential Trust 
Co., 136 N.E. 410, 242 Mass. 78. 

Mich.—McCasIin v- Albertson, 273 N. 

W, 302, 279 Mich. 650. 

65. N.D.—Standard Oil Co. of Indi¬ 
ana V. Engel, 212 N.W. 822, 55 N. 

D. 163. 

Review of Judicial proceedings, see 
infra S 720. 

65- 5 Ohio.—Wildermuth ▼. Lorain 
Coal & Dock Co., 32 N.E.2d 413. 138 
Ohio St. 1. 

66. Mass.—Horton v. Attorney Oea- 
eral. 169 N.E. 562, 269 Mass. 503. 

67. Tenn.—City of Nashville V. Mar¬ 
tin. 3 S-W.2d 164, 166 Tenn. 443. 

67.5 m.—^People v. Illinois State 
Toll Highway Commlsaio®, 120 N. 

E. 2d 35, 3 I11.2d 213. 
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tence,^® or the rearrest of a paroled prisoner,®® 
or providing for imposition of a heavier sentence 
for a person convicted for a third time for a fel¬ 
ony,®®-® or for imposition of a maximum sen¬ 
tence on second conviction for a particular class 
of offense;®®*^® by a cooperative marketing act;*^® 
by statutes providing for the impounding of cer¬ 
tain animals by a statute providing for state¬ 
wide tick eradication by a statute providing 
for the summary destruction of diseased animals 
without appeal to the courts;'^® by an ordinance 
making it unlawful for a person under the influence 
of intoxicating liquor to operate a motor vehicle 
on a public street or highway within the city;*^®-® 
by a statute authorizing the examination of appli¬ 
cant for the poor debtor^s oath out of the presence 
of a magistrate by a charter provision for the 
recall of city officers on petition and election;'^® 
by a statute authorizing the county superintendent 
to revoke a license to teach in the public schools 
for the holder’s incompetency, immorality, cruelty, 
or general neglect of the business of his school;'^® 
by a statute authorizing the removal of an officer 
by the governoror by a statute regulating the 
practice of dentistry and limiting appointment of 
dental examiners to dentists recommended by the 
state dental associations.'^® 

A statute providing for the fixing of rates by the 
railroad commission does not necessarily violate the 
provision that all courts shall be open to every per¬ 
son, and that he shall have a remedy by due course 
of law for any injury done him.'^® The guaranties 
are not infringed by a statute defining a master’s 
liability for injuries to servants, but excepting do¬ 
mestic servants or farm laborers injured by fellow- 
employees and those engaged in cutting and hauling 
logs.®® 


CONSTITUTIONAL LAW § 711 

The guaranties arc not violated by a provision 
of the Torrens Act relating to registration of land 
titles that if the court shall find after hearing that 
applicant has not a title proper for registration the 
application shall be dismissed;®^ nor are they in¬ 
fringed by a statute requiring all corporations to 
pay their employees as often as semi-monthly.®^ 

A city charter empowering the council to order 
public improvements and to assess the property 
benefited to pay the cost, and providing for notice to 
the property owners assessed and a hearing before 
the council, is not invalid for failure to provide 
for an appeal therefrom;®® and a statute pro¬ 
viding for the reassessment of benefits and damages 
for street improvements, in an action brought by a 
landowner to recover damages arising from a 
failure to make a proper assessment, is not repug¬ 
nant to the constitutional guaranty of a certain 
remedy for all injuries or wrongs.®^ 

A statute providing that the arbitrators' decision 
as to the division of the property of a school dis¬ 
trict on the formation of a new district therefrom 
shall be final, except that it may be reviewed by 
the writ of review as decisions of other inferior 
tribunals, does not violate the constitutional guar¬ 
anty of a remedy by due course of law for injury to 
person or property.®® 

b. Penalizing Eesort to Conrts 

Statutes Imposing such excessive penalties as to 
preclude resort to the court are, at least in jurisdictions 
in which the guaranty Is held applicable to the legisla¬ 
ture, Violative of the constitutional guaranty insuring 
a remedy for Injury to person or property. 

The constitutional guaranty insuring a remedy 
for injuries to person and property is, in some juris¬ 
dictions, as discussed supra § 709 b, held to be ap- 


Ga Ill.—People V. Cohen, 138 N.K 
234, 307 III. 87. 

69. Ga.—Johnson v. Walls, 194 S.E. 
380. 

69.5 Ky.—Hampton v. Whaley, 233 
S.W.2d 273, 313 Ky. 611. 

Neb.—Rains v. State, 5 N.W.2d 887, 
142 Neb. 284. 

69.10 Ga.—McNabb v. State, 27 S.E. 
2d 246, 69 Ga.App. 885. 

70. Minn.—Minnesota Wheat Grow¬ 
ers* Co-op. Marketing Ass*n v. 
Huggins, 203 N.W. 420, 162 Minn. 
471. 

71. Colo.—City of Pueblo v. Kurtz, 
182 P. 384, 66 Colo. 447. 

Ga.—Curtis v. Town of Helen, 155 
S.E. 262, 171 Ga. 256. 

72. Qsu —^Rowland v. Morris, 111 S. 
E. 389, 162 Ga. 842. 


73. Ohio.—Kroplln v. Truax, 165 N. 
B. 498, 119 Ohio St. 610. 

73.5 Ohio.—City of Columbus v. 
Mullins, App., 118 N.E.2d 178. re¬ 
versed on other grounds 123 N.E. 
2d 422, 162 Ohio St. 419. 

74. Mass.—Simon v. Justices, etc., 
Boston Municipal Ct, 112 K.E. €08, 
224 Mass. 122. 

75. Tex,—^Bonner v. Belsterling, Civ. 
App., 137 S.W. 1154, affirmed 138 
S.W. 571, 104 Tex. 432. 

76. Ind.—Stone v. Fritts, 82 N.E. 
792, 169 Ind. 361, 15 LuR.A.,N.S., 
1147, 14 AnnCaa. 295. 

77. Vt.—MePeeters v. Parker, 30 A- 
2d 300, 113 Vt 139. 

Wyo.—State v. Ross, 228 P. 636, 81 
Wyo. 600. 

78. Tenn.—^Prosterman v. Tennessee 
State Board of Dental Examiners, 
73 S.W.2d 687, 168 Tenn. 16. 
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79. Ky.—Louisville, eta, R. Co. v. 
Greenbrier Distillery Co., 187 S.W. 
296, 170 Ky. 775. 

SO. Me.—^Dlrken v. Great Northern 
Paper Co., 86 A 320, 110 Me. 374. 
Ann.Cas.l914D 396. 

81- Minn.—Peters v. Duluth, 137 N. 
W. 390, 119 Minn. 96, 41 L,R.A,N. 
S., 1044. 

82. Mo.—State v. Missouri Pac. R. 
Co.. 147 S.W. 118, 242 Mo. 339. 

83. Tex.—'Paris v, Brenneman, 126 
S.W. 58, 59 Tex.CIvApp. 464, 

84. Tex.—See Booth v. Uvalde Rock 
Asphalt Co., CivApp., 296 aW. 345. 

Wis.—Haubner v. Milwaukee, 101 N. 
W. 930, 102 N.W. 578, 124 Wis. 
163. 

85. Or.—Clackamas County School 
DIst No. 48 V. Clackamas County 
School Dlst. Na 115, 118 P. 169, 61 
Or. 38. 
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plicable to the legislative branch of government 
as well as to the judiciary; and in such jurisdic¬ 
tions penal clauses of statutes are void which are of 
so extreme a character as will intimidate the par¬ 
ties from resorting to the courts to test the va¬ 
lidity of the statute.^® Under this guaranty the leg¬ 
islature is powerless to penalize the good faith re¬ 
sistance to the enforcement of the law by judicial 
interference.^'^ For example, a statute violates the 
guaranty when it imposes penalties for the diso¬ 
bedience of an order fixing railroad rates so ex¬ 
cessive as to prevent an appeal to the courts.^s 

On the other hand, the guaranty insuring a rem¬ 
edy in the courts is not abridged by a statute pro¬ 
viding for a hearing before the railroad commission 
on an inquiry as to the reasonableness of rates, and 
prescribing penalties, on conviction of unjust 
discrimination, of a fine of not less than fifty dol¬ 
lars or more than five hundred dollars for each of¬ 
fense, or imprisonment in the county jail for not ex¬ 
ceeding three months, or both,®^ by a statute which 
fixes penalties for the vexatious refusal by insur¬ 
ance companies to pay losses,or which imposes a 
penalty on carriers for failing to pay and adjust 
claims within a specified time,or by an unlawful 
detainer statute authorizing a penalty of double 


damages for willfully detaining the landlord's prop- 
erty.92 xhe constitutional guaranty is not violated 
by a statute providing that a landowner appealing 
from the appraisers' award in condemnation pro¬ 
ceedings may not recover interest on a verdict 
which is equal to, or less than, the award of the 

appraisers.92*5 

§ 712. Conditions and Restrictions on En¬ 
forcement of Rights and Liabilities 

Reasonable conditions and restpictions governing the 
enforcement of rights do not abridge the constitutional 
guaranty insuring open courts and a remedy fop injuries. 

The legislature may impose reasonable conditions 
and limitations on the enforcement of rights with¬ 
out violating the constitutional guaranty that courts 
shall be open and that there shall be a remedy for 
injuries to person and property, etc.^3 For exam¬ 
ple, the legislature may impose regulations and re¬ 
strictions as to the manner in which a court, in¬ 
cluding even a constitutional court, may take ju¬ 
risdiction; 9 3.5 and the guaranty is not impinged 
by statutes reasonably limiting the time within 
which an action may or must be commenced,®^ 
by statutes or court rules providing for the abate¬ 
ment of actions after being on the docket for a cer¬ 
tain number of terms,^5 or by statutes regulating 


86. Fla.—^Florida Eaist Coast Ry. Co. 
V. State, 83 So. 708, 79 Fla. 66. 

87. Kan.—Oorpua Jtirls cited la Der¬ 
by Oil Co. V. City of Oxford, 4 P. 
2d 435, 436, 134 Kan. 59. 

12 ax P 1289 note 67, 

88. U.S.—Central of Georgia R. Co. 
V. Alabama R, Commn., C.C.Ala., 
161 F. 925, reversed on other 
gnroTinds 170 F. 225, 95 C.C.A. 117. 

Fla.—Atlantic Coast Dine R. Co, v. 
Wilson & Toomer Fertilizer Co., 
104 So. 693, 89 Fla. 224—Florida 
East Coast By. Co. v. State, 83 
So. 708, 79 Fla. 66. 

Sn8i>easloa of penalty dnxla^ appeal 

Where the statute provides that in 
an action to recover a penalty or 
forfeiture the court shall remit the 
penalties incurred during the time a 
railroad was actually and in good 
faith prosecuting a suit to review 
the order, the consiitutional rights 
of the railroad are not impaired. 

Mo.—State ex rel, Missouri, El & T. 
Ry. Co. V. Public Service Commis¬ 
sion of Missouri, 210 S.W. 386, 277 
Mov 175, 

88. Mich.—Michigan Cent. R. Co. v. 
Wayne Cir. Judge, 120 N.W, 1073, 
156 Mich. 459. 

SfOw Mo.-r-Barb€r v. Hartford L». Ins. 

Oo.^ 187 S.W. 867, 269 Mo. 21. 
BiaPHge* aaA attorney’s fees 

Civ^Code 1895 { 2140, providing for 


the recovery of damages and attor¬ 
ney's fees against insurance compa¬ 
nies, does not violate the constitu¬ 
tional provision that no person shall 
be deprived of the right to prosecute 
or defend his own cause in any of 
the courts of the state. 

Ga.—Harp v- Fireman’s Fund Ins. 
Co., 61 S.E. 704, 130 Ga. 726, 14 
Ann.Cas. 299, 

81. Ga—Southern R. Co. v. Lowe, 
77 S.E. 44, 139 Ga 362. 

92. Mo.—Stone v. Wandling, 270 S. 
W. 'SIB, 307 Mo. 160. 

92.5 U.S.—^Feltz v. Central Nebraska 
Public Power & Irrigation Dist., C. 
C.A.Neb., 124 P.2d 678. 

93. Colo.—^Denver v. Campbell, 80 
P. 142, 33 Colo. 162. 

Fla—^Railway Exp. Agency v. Hoag- 
land, 62 So.2d 756. 

]Porm and extent of remedy is nec¬ 
essarily subject to legislative power. 
R.I.—^Henry v. Cherry, 73 A. 97, 30 
R.X 13, 136 Am.S.R. 928, 24 L.R,A., 
N.S., 991, 18 Ann.Cas. 1006. 

Rules of procedure tso be observed 
(1) While the adjective law is to 
be enforced in a spirit of liberality 
rather than harshly or oppressively, 
rules of procedure are necessary, and 
must he observed to enable the 
courts properly to discharge their 
duties. 


N.C.—Battle v. Mercer, 123 S.E. 258, 
188 N.C. 116. 

(2) Courts cannot deny the right 
to litigate because an aggrieved 
party followed a particular proce¬ 
dure or remedy prescribed by the 
legislature for determining rights of 
parties. 

Pa.—Taylor v. Moore, 154 A. 799, 303 
Pa. 469. 

Statutory cause of action 
In conferring a right of action 
where none existed at common law, 
congress can couple the grant with 
any condition it may deem reason¬ 
able in the particular case, and is 
not bound to affix the same condition 
to all similar grants. 

D.C.—^Hyde v. Southern R. Co.. 31 
App.D.C. 466. 

93.5 Ind.—Square D. Co. v. O’Neal. 
72 N.E.2d 654, 225 Ind. 49. 

94. Colo.—^Denver v. Campbell, 80 
P. 142, 33 Colo. 162. 

Frematoxe action 

The refusal to entertain an action 
for malicious prosecution of civil 
suits before the suits are terminated 
does not violate the guaranty. 

Ill.—Bonney v. King, 66 N.E. 377, 201 
Ill. 47. 

95. Fla.—Railway Exp. Agency v. 
Hoagland, 62 Sov2d 756. 

Md-—^Laurel Canning Co. t, Balti¬ 
more, etc., it Co., 81 JL 126, 115 
Md. 638. 
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the venue of actions.®* 

The guaranty is not violated by the refusal of 
permission to file written objections to the juris¬ 
diction of a special judge after the moving party 
has appeared to the jurisdiction and his application 
is made merely to avoid what he knows is to be an 
adverse decision.®*^ 

Under the guaranty, a judge may not deny par¬ 
ties to an action and their attorneys free access to 
papers in the case.®'^** 

§ 713 . - Conditions Precedent 

The imposition of reasonable conditions precedent tc 
the maintenance of an action does not constitute a viola¬ 
tion of the constitutional guaranty insuring open courts 
and a remedy for Injuries. 

Statutes or municipal charters imposing condi¬ 
tions which must be fulfilled before a suit can be 
maintained do not violate the constitutional guar¬ 


anty insuring open courts and a remedy for in¬ 
juries to person and property,®* except where they 
work an unreasonable abridgment of the right to 
obtain redress for injuries.®® 

The guaranty is not abridged by the various stat¬ 
utes, discussed in Actions § 26 and Negligence § 
180, requiring reasonable notice to be given to the 
person liable as a condition precedent to the main¬ 
tenance of an action for the injury.^ 

§ 714. Guaranty of Free Justice 

The constitutions of many states guarantee free Jus¬ 
tice, but the guaranty does not confer a right to liti¬ 
gate entirely without expense. 

A provision common to many of our state consti¬ 
tutions is the provision guaranteeing the right to 
justice without sale.® This guaranty was derived 
from Magna Charta,® and while there has been 
some disagreement among English jurists and com¬ 


ae. Mass.—^Ashley v. Wait, 116 N.K 
961, 228 Mass. 63, 8 AuL-R. 1463, 
error dismissed 40 S.Ct. 63, 250 U. 
S. 652, 63 L.Ed. 1190. 

Beaddeoioe of pl a i n t u r 
A statute permitting actions for 
injuries by the negligent operation 
of automobiles to be brought against 
the owner in the county where the 
injured party resides does not violate 
the guaranty. 

Ohio.—^AUen v. Smith, 95 N.E, 829, 
84 Ohio St. 283, Ann.Cas.l912C 611. 
Besidenco of defendaat 

A statute which authorizes one 
who has inflicted a personal injury 
or caused death to require the per¬ 
son claiming damages therefor to 
appear and litigate his claim in the 
district court of the county In which 
the wrongdoer resides concerns pro¬ 
cedure merely, and is valid. 

Tex.—^Buttron v. El Paso Kortheast- 
em R, Co., Civ.Apix, 93 S.W, 676. 

0 f motloa by judge of dif¬ 
ferent court 

The guaranty is not infringed by 
a statute providing that any superior 
judge may, in vacation, hear and de¬ 
termine a demurrer or interlocutory 
motion in a cause pending in the 
county court, and to expedite the 
trial may make an order therein 
which the county court could make 
if in session. 

Vt—Thorwarth v. Blanchard, 87 A. 
52, 87 Vt 38, Ann.Cas.l316A 1226. 

97. Ind.—Moerecke v. Brytm, 108 N, 
E. 948, 183 Ind. 691. 

97.5 Ind,—State ex rel. Hurd v. Da¬ 
vis, 82 N.B.2d 82, 226 Ind. 526. 

96. Ind.—^Woolley v. Indiana As¬ 
phalt Paving Co.., 120 N.El 697, 
187 Ind- 575. 

12 ax p 1291 note 90. 


Condition, in trust indMttnre 

Restrictive provisions of trust In¬ 
denture requiring written request of 
holders of twenty-five per cent of 
outstanding bonds and refusal by 
trustees to act before institution of 
foreclosure proceedings by individual 
bondholders is not unconstitutional 
as depriving a corporation and bond¬ 
holders of aJl right of action. 

Wash.—Moore v. Tumwater Paper 
Mills Co., 42 P.2d 29, 181 Wash. 45. 
certiorari denied 66 S.Ct, 113, 296 
US. 597, 80 L.Ed. 423. 

99. Ark.—Riggs v. Martin, 5 Ark. 

506, 41 Am.D. 103. 
legislative right of aotiou 

Contention that act providing that 
any person desiring to commence ac¬ 
tion for divorce, separate mainte¬ 
nance, or annulment of marriage, 
shall not less than 60 days or more 
than one year before filing complaint, 
file with clerk of court written state¬ 
ment reciting intention to file com¬ 
plaint, violates constitutional provi¬ 
sion that every person ought to ob¬ 
tain, by law, right and Justice 
promptly and without delay cannot 
be disposed of merely by stating that 
rights to divorce, separate mainte¬ 
nance, and annulment are by legisla¬ 
tive grant and therefore are not pro¬ 
tected by the constitution. 

Ill.—People ex rel. Christiansen v. 
Connell, 118 N.B.2d 262, 2 IIL2d 382. 

X, Mo.—^Randolph r. City of Spring- 
field, 257 S,W. 449, 302 Mo. S3, 31 
A.L.R. 612. 

Wis.—^Hoffmann v. Milwaukee Elec¬ 
tric R., etc., Co., 106 N.W. 808, 127 
Wis. 76. 

2 . Ala.—State v. Esdale. 45 So.2d 
865, 253 Ala. 550. 

Ind.—Zehrlaut v. State, 102 N.E. 2d 
203, 230 Ind. 175—State ex reh 
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Hurd V. Davis. 8S N.EId »*. S2t 
Ind. 626—Square D. Ca v. O'Neal. 
72 N.E.2d 654, 225 Ind 49. 

Ky.—Commonwealth ex rel. Tinder 

V. Werner, 280 S.W.2d 214. 

Mass.—Old Colony R. Co. v. Asses¬ 
sors of Boston, 35 N.K2d 246, 309 
Mass. 439. 

Minn.—Payne v. I>ee, 24 N.W.2d 259, 
222 Minn. 269. 

Miss.—^Walters v. Blackledge, 71 So. 

2d 433. 220 Miss. 485. 

Mo.—Spitcaufsky v. Hat ten, 182 S. 

W. 2d 86. 353 Mo. 94, 160 A.I..R, 990. 
Okl.—Bell V. Crum, 106 P.2d 618. 188 

Okl. 67—In re Lee, 168 P. 53, 64 
Okl. 310, I4.R.A.1918B 144. 

Ex parte Miller, 263 P.2d 522. 97 
Okl.Cr. 351—Williams v. State, 205 
P.2d 524, 89 Okl.Cr. 95. 

Pa.—Commonwealth ex rel. Duff v. 
Keenan. 33 A.2d 244. 347 Pa. 574. 

Borough of Throop v. Matyassi, 
53 Lack.Jur. 133, 44 MumUR. 14, 
82 Pa.Dist & Co. 449. 

Vt.—^MePeeters v. Parker, SO A 2d 
300, 113 Vt. 139. 

Wyo.—Mull V. Wienbarg, 212 P.2d 
380, 66 Wyo. 410. 

Xieglslatlooi is. ftiztiiezasoe of guar- 
asty 

A statute requiring the dismissal 
of a deputy, by his superior, for the 
taking of illegal fees, is intended to 
further a constitutional requirement 
that justice shall be administered 
without sale, denial, or delay. 

Pa.—Lfceds' Appeal, 75 Pa. 75. 

3. Ky.—Harbison r. George, 14 S.W. 
2d 405, 228 Ky. 168. 

R.I.—Narragansett ESectric Lighting 
Co. v. Sabre, 146 A 477. 50 R.I. 
288, 66 A.L.R. 1553, reargrument de¬ 
nied 147 A 668, 66 AL.IL 1553. 
W.Va.—McHenry v* Humes, 164 S.EL 
501, 112 W.Va. 432. 

12 ax p 1291 note 9X 
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mentators,^ the better opinion is that the guaranty 
was designed to abolish the fines which were an¬ 
ciently paid to expedite or delay law proceedings 
and procure favon^ It is intended to prohibit gra¬ 
tuities or exactions given or demanded for the di- 
*rect piM-poses of influencing the course of legal 
proceedings and to prevent the selling of justice by 
the sovereign.5*5 

As now construed the guaranty does not confer 
the right to litigate entirely without expense.® 
Moreover, the guaranty is aimed not merely against 
bribery and corruption, but against the imposition 
of unreasonable charges for the use of the courts,'^ 
although, as is disclosed in infra §§ 717, 718, the 
authorities are not entirely consistent in the appli¬ 
cation of this guaranty. 

The guaranty is infringed where, in an injunc¬ 
tion suit, after a full trial on the merits and the 
making and finding by the court of findings of 
fact and conclusions of law entitling plaintiff to 
an injunction, the court imposes as a condition to 
making the injunction final that plaintiff shall file 
a bond to indemnify defendant against loss if the 
judgment be reversed on appeal.® 

The guaranty of free justice is not abridged by 
statutes providing that insurance companies vex- 
atiously refusing to pay losses are liable for puni¬ 
tive damages and attorney's fees,® or that an elec¬ 
tion petition shall be brought in a designated 
court,^® or which authorize the consolidation of 
corporations contrary to the wishes of dissenting 
minority stockholders.^^ 


§ 715. - Damages for Frivolous Appeal 

The Imposition of damages or a penalty in cases of 
frivolous appeals Is regarded in some Jurisdictions, but 
not others, as Infringing a constitutional right of appeal. 

In some jurisdictions, it is held that statutes, 
such as those discussed in Costs § 372, authorizing 
the imposition of damages or a penalty in cases 
of frivolous appeals, are consistent with a con¬ 
stitutional guaranty securing a right of appeal.^- 

On the other hand, it has been held that, under a 
state constitution allowing the review of a cause 
as a matter of right, a statute providing that on 
the affirmance of a judgment the supreme court 
shall, unless it enters on the minutes that there 
was a reasonable ground for the proceeding in er¬ 
ror, enter judgment for a certain per cent against 
plaintiff in error infringes the constitutional right 
of appeal.!® 

§ 716. — Costs and Fees 

Regulations requiring the payment of uniform and 
reasonable court costs and fees, or security for such dis¬ 
bursements, do not violate the constitutionai guaranty 
of free Justice. 

The rights of litigants to have their grievances 
determined by courts may not, it has been held, be 
gauged by the size of the bill of costs, and courts 
will not look to the expense to the county or state 
where the rights of citizens are involved.!®*®® The 
various statutes, discussed in Costs §§ 2, 3, re¬ 
quiring the payment of reasonable court costs and 
fees, or security for such disbursements, do not vio¬ 
late the constitutional provision, discussed in § 714 
supra, that justice shall be administered freely and 
without purchase;!^ and the same has been held 


4. Okl.—In re Lee, ISS P. 53, 64 Okl. 

310, L.R.A.1018B 144. 

5- Okl,—^Howe v. Federal Surety 
Co., 17 P.2d 404, 161 Okl. 144—In 
re L.ee, 168 P. 63, 64 Okl. 310, L. 

R. A.1918B 144. 

W.Va.—^McHenry v. Humes, 164 S.E. 
501, 112 W.Va, 482. 

Wis.-~-Cbristianson v. Pioneer Fur¬ 
niture Co., 77 N.W. 174, 917, 101 
Wis. 843. 

12 aJ. p 1291 note 93. 

5.5 Ind-—Square D. Co. v. O’NTeal, 72 
K.El2d 654, 2«5 Ind. 49. 

6 . Mo.— Corpus Juris Sectmdnni cit- 
ed la Spitcaufsky v. Hatten, 182 

S. W.2d 86, 107, 353 Mo. 94, 160 
A.L.R 990. 

W.Va.—McHenry v. Humes, 164 S.E. 

601, 112 W.Va. 432. 

12 CLJ. p 1291 note 97. 

Costs and fees see Infra § 716. 

T. Pla.—^Blood V. State ex reL 
Homeland Go., 117 Sa 385, 95 Fla. 

toes. 


NT.B.—Malin v. Lamoure County, 145 
N.W. 682, 27 N.D. 140, 50 L.R.A.. 
N.S., 997. 

8 . Wis.—^Manitowoc v. Manitowoc, 
etc.. Tract. Co., 129 N.W. 925, 145 
Wis. 13, 140 Am.S.R. 1056. 

9. Mo.—^Barber v. Hartford L. Ins. 
Co., 187 S.W. 867, 269 Mo. 21, 

Penalizing resort to courts see su¬ 
pra § 711b. 

10- Mass.—^AtSbley v. Wait, 116 N.B. 
961, 228 Mass. 63, 8 A.L.R. 1463, 
error dismissed 40 S.Ct. 63, 250 U. 
S. 652, 63 L.Ed. 1190. 

11 . R.I.—^Narragansett Electric 

Lighting Co. v. Sabre, 146 A. 777, 
50 R.I, 288, 66 A.,L.R. 1553, reargu¬ 
ment denied 147 A, 668, 66 A-L.R 
1553. 

12. La,—Davis y. Jonti, 14 La. 95. 

13- Neb.—Cobum v. Watson, 67 N. 
W. 171, 48 Neb. 257—Moore v. Co- 
zine, 24 N.W. 451, 17 Neb. 703. 

1S.50 Tex.—American Nat, Ins. Co. 
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V. Repka, Clv.App., 184 S.W.2d 
157, reversed on other grounds 186 
S.W.2d 977, 143 Tex. 542. 

14. Ark-—^Marshall y. Holland, 270 
S.W. 609, 168 Ark. 449. 

Ind.—Square D. Co. y. (yNeal, 72 N. 

E,2d 654, 225 Ind. 49. 

Ky.—^Harbison y. George^ 14 S.W,2d 
406, 228 Ky. 168. 

Mo.—Corpus Juris Seoundum died 
in Spitcaufsky r. Hatten, 182 S.W. 
2d 86, 107, 353 Mo. 94, 160 A.L.R, 
990. 

Vierling v. Stifel Brewing Co., 
15 Mo.App. 125. 

Neb.—^Hier v. Anheuser-Busch Brew¬ 
ing Assoc,, 71 N.W. 1005, 62 Neb. 
144. 

Okl.—^Howe V. Federal Surety Co., 17 
P.2d 404, 161 Okl. 144—In re Lee. 
168 P. 53, 64 Okl. 310, L.R.A.1918B 
144. 

Or.—^Marquardt v. Fisher, 295 P- 499, 
135 Or. 256, 77 A.L.R M5. 

Pa.—Ernest v. Ohio River Transp. 
Co., 16 Pa-DlsL & Co- 78L 
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true of a statute with respect to fees to be charged 
by a public service commission in connection with 
investigation of rates and the obtaining of rebates 
or refunds.^^*^ 

The guaranty, however, forbids the enactment of 
regulations which discriminate as to the payment 
of costs and fees between parties who before the 
law are entitled to the same remedy under the same 
conditions,or which impose unreasonable bur¬ 
dens,!® or operate as a penalty on the exercise of 
the constitutional right to have rights and liabili¬ 
ties declared by the courts.!*^ A statute condi¬ 
tioning the benefits of probation and suspension 
of sentence on pa 3 mient of costs and fees assessed 
as an incident to the prosecution and trial violates 
the constitutional guaranty.!'^•5 Similarly, a stat¬ 
ute providing for the assessment of a nominal sum 
as costs in criminal cases for the benefit of the pa¬ 
role fund and appropriated to pay salaries and ex¬ 
penses of parole officer and his assistants, 
or for the benefit of a pension and retirement sys¬ 
tem for policemen,!'^*!® is unconstitutional. 

Without violating the constitutional guaranty of 
free justice, the legislature may authorize the stay¬ 
ing of all proceedings in a new trial until the pay¬ 
ment of costs;!® and a court order staying a new 
action until payment of costs in a prior action, in 
which plaintiff took a nonsuit, is no violation of 


the guaranty.!®*® Furthermore, a provision in a 
statute relating to the abatement of nuisances that, 
if the court finds that a disorderly house has been 
maintained, and that the property is therefore sub¬ 
ject under the terms of the statute to be closed for 
a year, the owner may, by paying costs and giving 
bond, have the provision as to the prohibition of the 
use of property for a year released, does not abridge 
the guaranty.!® 

§ 717. -Taxes on Demands or Property 

in Suit 

Conflicting views are taken by the authorities on the 
question of whether the guaranty of free Justice !s vio¬ 
lated by statutes requiring the tender or deposit of taxes, 
etc., on demands or property In a suit. 

In some jurisdictions, the courts have held that it 
is no violation of the guaranty of free justice for 
the legislature to require payment of taxes as a 
condition precedent to an action questioning the 
amount of taxes due,^®*®® or to require payment of 
half of the tax assessed before there may be a 
hearing on the taxpayer’s application for abatement 
of taxes.!®*®® However, some authorities hold that 
the guaranty is violated by the various statutes, not¬ 
ed in Taxation § 974, requiring the tender or de¬ 
posit in court of the amount of taxes and other 
charges as a condition precedent to an attack on a 
tax title by action or defensebut still other au- 


■W'.Va.—Corpns Juris quoted ia Mc¬ 
Henry V. Humes, 164 S.E. 601, 503, 
112 W.Va. 432. 

12 C.J. p 1291 note 2. 

Statutes as infringing right of trial 
by jury see Juries § 117. 

14.5 Okl.—Crawford v. Corp. Com¬ 
mission. 106 P.2d 806, 188 Okl. 
101 . 

15. Miss.—Chicago, etc., R. Co. v. 

Moss, 60 Miss. 641. 

Tex.—^National Equitable Soc. v. 

Alexander, Civ.App., 210 S.W. 602. 
WIs.—^Durkee v. Janesville, 28 Wis. 

464, 9 Am.R. 500. 

12 C.J. p 1292 note 3. 

Class legislation as to costs and 
fees see supra § 500. 
Siscximlitatloa agalast the poor 
A statute does not violate a con¬ 
stitutional provision that “the courts 
of justice shall be open to every 
person, and certain remedy aiforded 
for every injury to person, property 
or character, and that right and jus¬ 
tice should be administered without 
sale, denial or delay,*' in that a price 
beyond the reach of the poor man 
has been placed on the enjoyment 
of the right to have a special jury, 
and therefore justice Is sold. 

Mo.—Eckrich v. St. LfOuis Transit 
CJo., 75 S.W. 765, 176 Mo. 621, 38 
Am.S.R. 517, 62 I..R.A. 911. 


16. N.D.—^Malin v. I^amoure County, 
146 W.W. 582, 27 N.D. 140, 50 L.R. 
A.,N.S., 997. 

Xu crimtoal cases 

The statute providing for assess¬ 
ment of as costs In criminal cas¬ 
es for benefit of parole fund and ap¬ 
propriated to pay salaries and ex¬ 
penses of parole officer and his as¬ 
sistants is invalid on ground that as¬ 
sessment is not a proper item to be 
charged as costs of such cases and 
on further ground that its collection 
is violative of constitutional division 
of powers making the courts a co¬ 
equal branch of government with 
legislative and executive depart¬ 
ments, and violates spirit of Bill of 
Rights providing that courts of jus¬ 
tice of state shall be open to every 
person, and right and justice shall 
be administered without sale, de¬ 
nial, delay or prejudice, 

Okl.—Ex parte Coffelt, 228 P.3d 199, 
93 Okl.Cr. 343. 

Relationship to actual cost 

Constitutional provision that 
courts shall be open to all and that 
justice shall not be sold, denied, or 
delayed does not require fees for 
services rendered by public officers 
to be fixed at actual cost of the serv¬ 
ices, but the matter is primarily 
within legislative discretion, provid¬ 
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ed fees are not so high as to be 
prohibitory. 

Mo.—Spitcaufsky v. Hat ten, 182 S. 
W.2d 86, 353 Mo. 94, 166 A.KR. 
990. 

17. Ark.—St. Louis, etc., R. Co. v. 
Williams. 5 S.W. 8S3, 49 Ark. 492. 

Penalizing resort to courts see su¬ 
pra 9 711 b, 

17.5 Ala.—State v. Esdale, 45 So. 2d 
865, 253 Ala 550. 

17-10 Okl.—Ex parte Coffelt. 228 P. 

2 d 199, 93 Okl.Cr. 343. 

17,15 Okl.—Ex parte Miller. 263 P. 
2d 522, 97 Okl.Cr. 351. 

18. Md.—Knee v. Baltimore City 
Pass. R. Co.. 40 A. 890, 87 Md. 
623, 42 L.R.A. 263. 

18*5 Fla—State ex rel. Larkin v. 

Bird, 199 So. 758, 145 Fla 477. 

19- Minn.—State v. Stroup, 155 N. 

W. 90, 131 Minn. 308. 
i 19.50 Ala—Ross Jewelers v. State, 

I 72 So.2d 402, 260 Ala 682—Ex 
parte State ex rel. Attorney Gen¬ 
eral, 39 So.2d 669, 252 Ala 149. 
19.55 Masa—Old Colony R, Co. v. 
Assessors of Boston, 35 N.E.2d 
246, 309 Masa 433. 

20w Ala—Lassitter v. L,ee, 68 Ala 
287. 

Me.—Bennett v. Davis, 37 A- S6i 
90 Me. 102. 
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thorities have held such statutes to be consistent 
with the guaranty of free justice.^l Furthermore, 
it has been held that the guaranty is not violated 
by a statute requiring the payment of a special as¬ 
sessment as a condition precedent to the bringing 
of an action to enjoin the collection of the same, 22 
or by a statute requiring the payment of all tax¬ 
es due on a demand as a condition precedent to 
bringing an action thereon.23 

§ 718. -Taxes on Litigation 

The imposition of a reasonable tax on litigation is 
regarded by some, but not other, authorities as consistent 
with the guaranty of free Justice. 

According to some authorities, the imposition of 


a reasonable tax on litigation by statutes, such as 
those discussed in Costs § 214 and Taxation § 125, 
does not constitute a violation of the guaranty of 
free justice,2^ although the contrary has been held 
in some jurisdictions.25 

§ 719. Guaranty of Prompt Justice 

It is Judicial policy to promote the speedy end of 
litigation; and prompt Justice is guaranteed by various 
constitutions. The guaranty is subject to the legitimate 
exercise of the police power and to reasonable regulations 
governing the commencement and prosecution of actions. 

It is judicial policy to promote the speedy end 
of litigation ;25.50 and the right to justice, with¬ 
out delay, is guaranteed by various constitutions.^^ 


Minn.—Weller v. St Paul, 5 Minn. 
95. 

21 . Idaho.—^Eberhard v. Purcell, 
296 P, 593, 50 Idaho 393. 

Mont.—State v. District Court of 
Thirteenth Judicial Dist. in and 
for Carbon County, 12 P.2d 852, 92 
Mont 272. 

12 C.J. p 1292 note 8 . 

Zn. ZUiiiois 

Cl) The act of 1861, which requir¬ 
ed a deposit of the redemption 
money and interest as a condition 
precedent to auestioning- the validity 
of a tax deed violated the guaranty 
of free justice. 

Ill.—Senichka v. Lowe, 74 Ill. 274— 
Reed v. Tyler, 56 Ill. 288—Wilson 
V. McKenna, 52 Ill. 43. 

(2) The Act of July 1, 1919, pro¬ 
hibiting entry of a judgment or de¬ 
cree involving title or interest in 
land until the party holding the tax 
deed thereto shall have received 
proper reimbursement, is not uncon¬ 
stitutional as prohibiting resort to 
the courts, since under this amend¬ 
ment reimbursement must be made 
only on a determination of the exist¬ 
ence of the claim, 

HI.—City of Chicago v. Collin, 134 
N.K 751, 302 Ill, 270. 

22 . Wis.—^Wisconsin Real Est. Co, 
V. Milwaukee, 138 N.W. 642, 151 
Wis. 198. 

23;. Ga.—^Walker v. Whitehead, 43 
Ga. 538. 

Or.—^Marquardt v. Pisher, 295 P. 
499, 135 Or. 256, 77 A.L.R. 265. 

12 C.J. p 1292 note 12 . 

Tax for law library 

(1> A “law library fee” for a coun¬ 
ty law library for use by all law¬ 
yers, without charge, does not in¬ 
fringe on the guaranty. 

Or.—^Marquardt v. pisher, supra. 

(2) A “library tax** imposed for 
the beneflit of a law library does not 
violate the guaranty. 

Ala,—Swann v. Kidd, 79 Ala. 431. 
Birmingham Electric Co. v. Har¬ 
ry, 111 So. 39, 21 Ala.App. 483. 


25- Pla.—^Plood v. State ex rel. 
Homeland Co., 117 So. 385, 95 Fla. 
1003. 

Tax for law library 

A “docket fee’* to be collected for 
the maintenance of a county law 
library is in reality a tax and the 
statute authorizing it contravenes 
the guaranty. 

Pla.—Flood V. State ex rel. Home¬ 
land Co., supra. 

25.50 tJ.S.—Sweeney v. Anderson, C. 

C.A.Kan., 129 P.2d 756. 

Mich.—Kocks v. Collins, 47 N.W.2d 
676, 330 Mich. 423. 

Mo.—'Wiles-Chipman Lumber Co. v. 

Pieper, App., 176 S.W.2d 50. 
Ohio.—Kardacci v. Kardacci, Com. 
PI.. 86 N.E.2d 50. 

VsL—Sherwood v. Lohman, 35 S.E. 
2d 757, 184 Ya. 511—Royall v. Pe¬ 
ters, 21 S.E.2d 782, 180 Va. 178. 

26. Ala.—^McCollum v. Birmingham 
Post Co., 65 So.2d 689, 259 Ala. 88, 
followed in 65 So.2d 697, 259 Ala. 
97, and 65 So.2d 698, 259 Ala. 98— 
State V. Esdale, 46 So.2d 865, 253 
AJa. 550. 

Del.—Lanova Corp. v. Atlas Imperial 
Diesel Engine Co., 64 A.2d 419, 5 
Terry 593, 

Fla-^—^Wilson v. Lee Memorial Hos¬ 
pital, 65 So.2d 40. 

Ind.—Zehrlaut v. State, 102 Nr.E.2d 
203, 230 Ind. 175—State ex rel. 
Hurd V. Davis, 82 N.H2d 82, 226 
Ind. 626. 

Kan,—Bailey v. Resner, 214 P.2d 323, 
168 Kan. 439—^Loomis v. City of 
Augusta, 99 P.2d 988, 151 Kan. 
343. 

Ky.—Commonwealth ex rel. Tinder 
V. Werner, 280 S.W.2d 214—Caimp- 
bell V. Hulett, 243 S.W.2d 608— 
Harbison v. George, 14 S.W.2d 405, 
228 Ky. 168. 

La.—^Dupuy v. Tedora, 15 So.2d 886, 
204 La. 560. 

Miss.—^Walters v. Blackledge, 71 So. 

2d 433, 220 Miss, 485. 

Neb.—Sullivan v, Storz, 55 N.W.Sd 
499, 156 Neb. 177, 34 A.L.R,M 1142 
—Rehn T. Bingaman, 36 N.W.2d 
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856, 151 Neb. 196, appeal dismiss¬ 
ed 70 S.Ct 79, 338 U.S. 806, 94 L. 
Ed. 488, rehearing denied 70 S.Ct 
157, 338 U.S. 882, 94 L.Ed. 541, mo¬ 
tion overruled 70 N.W.2d 673, 162 
Neb. 171. 

N.C.—^Veazey v. City of Durham, 57 
S.E.2d 377, 231 N.C. 367, rehear¬ 
ing denied 59 S.E. 2d 429, 232 N.G 
744. 

Ohio.—^Armstrong v. Duffy, 103 N.R 
2d 760, 90 Ohio App. 233. 

Okl.—^Bx parte Miller, 263 P.2d 522, 
97 Okl.Cr. 351—^Ex parte Coffelt, 
228 P.2d 199, 93 Okl.Cr. 343—Wil¬ 
liams V. State, 205 P.2d 624, 89 
Okl.Cr. 95. 

Or.—^Bock V. Portland Gas & Coke 
Co., 277 P.2d 758, 202 Or. 609. 

Pa.—Commonwealth ex rel. Duif v. 
Keenan, 33 A.2d 244, 347 Pa. 674— 
Kelly V. Brenner, 175 A- 845, 317 
Pa. 65. 

Borough of Throop v. Matyassi, 
63 Lack.Jur. 133, 44 Mun.L.R. 14, 
82 Pa.Dist & Co. 449. 

S.D.—Simons v. Kidd, 38 N.W. 2 d 
883, 73 S.D. 41. 

Tenn.—^Maury County v. Porter, 257 
S.W.2d 16, 195 Tenn, 116. 

Wyo.—^Mull V. Wienbarg, 212 P.2d 
380, 66 Wyo. 410. 

Duty of courts 

(1) “Courts are public servants 
created to do public work. They 
should prosecute such work, not 
only honestly and in accordance with 
established law, but timely. Oients 
are a part of the public and are en¬ 
titled to a reasonably speedy deter¬ 
mination of their casea** 

Wis.—In re Snyder, 198 N.W. 618, 
617, 184 Wis. 10. 

( 2 ) Litigants are entitled to a 
speedy determination of their cause 
on its merita 

Mo.—State ex rel. General Motors 
Acceptance Corporation v. Brown, 
48 S.W.2d 857, 330 Mo, 220 . 

(3) A litigant has a “speedy trial" 
when he had his case disposed of at 
the first tenn of court. 
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As is shown in Criminal Law § 467, the constitu¬ 
tions usually guarantee a speedy trial for one ac¬ 
cused of crime; but such a provision, expressly ap¬ 
plicable to criminal proceedings, has been held in¬ 
applicable to civil matters.2®*^ 

The guaranty of the right to justice, without de¬ 
lay, is derived from Magna Charta,27 and should 
not be infringed27.5 unless no other course is rea¬ 
sonably possible.28 The guaranty means without 
unreasonable and unnecessary delay.^s 

In jurisdictions where the guaranty restrains the 
legislative branch of government as well as the 
judiciary, as discussed supra § 709 b, statutes and 
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ordinances which violate the guaranty of prompt 
justice are null and void.^® Nevertheless, the right 
to prompt justice is subject to the legitimate exer¬ 
cise of the police power of the state in the interest 
of the general welfare,3i although the state may 
not, under the police power, deprive one of his 
constitutional right to justice without delay when 
the legislation reasonably is not comprehended with¬ 
in the scope of police regulations.^- 

Reasonable regulations in regard to the com¬ 
mencement and prosecution of suits do not violate 
the constitutional guaranty which declares that jus¬ 
tice shall be administered without delay ;33 and 


Tenn.—^Nash-Echoff Motor Co. v. 
Kettlewell Bros., 22 S.W.Sd 231. 
160 Tenn. 186. 

(4) Courts must dispose of pend¬ 
ing: matters as speedily as may be 
reasonably possible. 

Ala.—Jefferson County v. O'Gara, 195 
So. 277, 239 Ala. 3. 

Mont.—State ex rel. Carlin v. Dis¬ 
trict Court of Fifth Judicial Dist. 
In and for Jefferson County, 164 P. 
2d 165, 118 Mont. 127. 

Primary porpoee of legral prooe- 
dttre is to facilitate the administra¬ 
tion of justice and make possible 
compliance with the constitutional 
requirement that justice be adminis¬ 
tered speedily and without delay. 
Ind.—State v. Stevens, 121 N.E. 371, 
69 Ind.App, 13T. 

ITnreasonAble delay In srlvinff no^ 
tlce to show cause why liquor seized 
without a warrant should not be for¬ 
feited, amounts to a seizure without 
due process, and a delay in justice. 
K.T.—^People v. Diamond, 136 N.E. 
200, 233 N.T. 130. 

28.5 ILL—^Thayer Amusement Corp. 

V. Moulton, 7 A2d 682, 63 R.I. 182, 
124 A.L..R, 236. 

Grant or refusal of Uoesse 

The statute vesting in licensing 
authority an absolute discretion to 
g:rant or refuse license to show a 
motion picture, and not requiring 
authority to hold hearings and offer 
applicant for license an opportunity 
to produce evidence in support of 
application, does not violate section 
of constitution giving accused right 
to speedy trial, since such section 
applies only to rights of accused in 
criminal prosecutions. 

R.I.—Thayer Amusement Corp. v, 
Moulton, supra. 

27. Ky.—^Harbison v. George, 14 S. 

W. 2d 405, 228 Ky. 168. 

N.C.—^Veazey v. City of Durham, 67 
S.E.2d 377. 231 N.C. 357. rehearing 
denied 59 S.E.2d 429, 232 N.C 744. 
273 Ky.—Campbell v. Hulett, 243 
S.W.2d 608. 

Ohio.—^Armstrong v. Duffy, 103 N.E. 
2d 760, 90 OhioApp. 233. 


Tenn,—Maury County v. Porter, 257 
S.W.2d 16, 195 Tenn. 116. 

28. Pa.—Kelly v. Brenner, 175 A. 
S45. 317 Pa. 55. 

Hatters held no excuse for delay 
Inconvenience or loss to prospec¬ 
tive jurors, or the lack of adequate 
travel, hotel or eating facilities for 
them constitutes no excuse for de¬ 
priving a litigant of his constitu¬ 
tional right to prompt disposition of 
his litigation. 

Mont.—State ex rel. Carlin v. Dis¬ 
trict Court of Fifth Judicial Dist. 
in and for Jefferson County, 164 
P.2d 155, 118 Mont 127. 

28. La.—Ex parte Ryan, 50 So. 385, 
124 La. 356, 369. 

30. Okl.—State ex rel. Roth v. Wa- 
terfleld, 29 P.2d 24, 167 Okl. 209. 
A3Lti4iLjimctioa statutes 

(1) A statute prohibiting the issu¬ 
ance of a temporary injunction to re¬ 
strain enforcement of an ordinance 
except on hearing after notice of 
the time and place and a copy of 
bill have been served on the munici¬ 
pality’s executive officer twenty-four 
hours prior to hearing, was not un¬ 
constitutional as an invasion of ju¬ 
dicial power or as a violation of the 
requirement that justice be adminis¬ 
tered without delay. 

Ala.—Rochell v. City of Florence, 
182 So. 50. 

(2) A sales tax law is unconsti¬ 
tutional as attempting to deny a 
speedy remedy in so far as it for¬ 
bids an injunction against collection 
of sales taxes and prescribing a pro¬ 
cedure for the recovery of taxes paid 
under protest. 

Idaho.—^Johnson v. Diefendorf, 57 
P.2d 1068, 66 Idaho 620. 

Delay resultiug from multiplicity of 
duties 

A statute providing for the selec¬ 
tion of members of the boards of 
view from membership of the board 
of revision of taxes in counties of the 
first class Is not violative of consti¬ 
tutional provision that courts shall 
be open and every person shall have 
remedy without denial or delay, on 
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the ground that it would he physi¬ 
cally impossible for members of the 
board of revision to perform ad¬ 
ditionally their duties as juries of 
view without such inordinate delay 
as would amount to a denial of jus¬ 
tice. 

Pa.—Commonwealth ex rel. Kelley v. 

Cantrell, 193 A. 655, 327 Ta, 369. 
Dlsqualilloatiou of Judges 
A statute authorizing each party 
to a suit to disqualify five district 
judges by filing an affidavit of prej¬ 
udice does not violate the guaranty 
of prompt justice, although It au¬ 
thorizes successive disqualification of 
two thirds of the district judges in 
the state, where it does not appear i 
that the necessary consequences of 
the enforcement of the act will be to 
deny litigants a speedy trial. 

Mont.—State v. Clancy, 77 P. 312, 30 
Mont 629. 

31. S.C.—State ex rel. Zimmerman 
V. Gibbes, 172 S.E. 130. 171 S-C 
209. 

aSDutual savings guaranty fund 
A pending act to create a Mutual 
Savings Guaranty Fund, Inc., does 
not violate the constitutional provi¬ 
sion guaranteeing free, complete, and 
prompt legal remedies. 

Mass.—In re Opinion of the Justice 
es. 181 N.E. 833. 278 Mass. 607, 82 
A.L.R. 1021. 

Scope of, and limitations on, police 
power see supra S 175 et seq. 

32. Okl.—State ex rel. Roth v. Wa- 
terfield, 29 P.2d 24, 167 Okl. 209. 

33. Ill.—People ex rel. Christiansen 
V. Connell. 118 N.E.2d 262, 2 Dl. 

2d 332. 

Kan.—Elam v. Bruenger, 193 P.2d 
225, 165 Kan. 31. 

Okl.—Brown v. State, 296 P. 989, 

50 Okl. 199. 

12 C.J, p 1292 note 14. 

Amendments of pleadings 
To construe a statute as permit¬ 
ting any number of amendments to 
pleadings as a matter of course 
would be violative of the guaranty 
of prompt justice. 

S.C.—First Carol inas Joint Stock 
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the proper exercise of discretionary power to stay i 
proceedings does not violate the guaranty,33.5 The 
guaranty is not violated by emergency legislation ; 

vesting the control of banks in the governor and i 

forbidding actions against the banks without his 
consent.3^ 

On the other hand, the guaranty is impinged by 
a stay law preventing all proceedings in certain ac¬ 
tions, taking away all remedies with few excep¬ 
tions, and closing the courts for a period of two 
years,35 by a mortgage moratorium act extending 
the time for answering in foreclosure actions and 
postponing the time of trial and judgment,35 by 
a statute which provides that execution shall not is¬ 
sue until two years after judgment unless plaintiff 
shall consent to receive in satisfaction the notes of 
certain banks,37 by a statute providing that no trial 
on the fairness of an assessment for condemned 
land shall be had until twelve months have expired 
after the completion of the project for which the 
land was condemned, 37-5 or by a similar statute de¬ 
ferring trial on a condemnation award,37-10 or 
by a statute which provides that any defendant in 
execution, when a levy is made, may deliver to the 
officer a written suggestion that there is some ir- 
regularity33 or illegality in the execution, or in its 
issue, or in the proceedings under it, and that de¬ 
fendant may give bond conditioned to pay the 
amount of the execution with interest and costs if 
the suggestion is not established as true.30 

The guaranty of justice without delay cannot be 
invoked on mandamus to compel a judge to render 
a decision on demurrer unless it clearly appears 
that there has been such an imreasonable or arbi¬ 


trary failure or refusal on his part to act as would 
so unduly delay a trial or the preparation for trial 
as to amount to a denial of justice.^0 Furthermore, 
the guaranty is not infringed where accused in a 
habeas corpus proceeding to procure bail is sub¬ 
jected to only such delay as is rendered necessary 
by the law itself.^i 

A writ of error that has been issued on demand 
in a criminal case cannot be so used that right and 
justice cannot be administered without undue de- 
lay .43 Moreover, the circumstances may be such 
that to reopen a case may, in view of long delay 
and the death of parties and of witnesses, violate the 
guaranty of a speedy trial.^3 

The refusal of the trial court to hear a cause at 
issue because the litigant is in contempt of another 
court would be to deny him the protection afforded 
by the guaranty of prompt justice,**^ On the other 
hand, the hearing of a contempt issue by the court 
before whom the act was committed is in conformi¬ 
ty with the guaranty.‘^5 

§ 720. Review of Judicial Proceedings 

The right of review of judicial proceedings is, in the 
absence of a constitutional guaranty, entirely statutory. 

Since, as is fully discussed in Appeal and Error 
§§ 1, 18, and Criminal Law § 1628, a citizen has no 
inherent right to a hearing in a court of appellate 
jurisdiction, in the absence of any constitutional 
guaranty the right to a review of judicial proceed¬ 
ings is purely statutory^® Accordingly, where 
such right is not so guaranteed, it is discretionary 
with the legislature to determine whether a review 
may be had, and in what cases, in what courts, and 


Land Bank of Columbia v. Stuck¬ 
ey, 169 S.E. 843, 170 S.C. 86- 

Ferfeotinsr appeals 

A lax observance by a litigant of 
reasonable regulations prescribed by 
statute and by the rules of court for 
perfecting appeals would work an 
infringement of the guaranty of 
prompt justice. 

S.C.—Rylee v. Marett, 113 S.B. 483, 
121 S.C. 366. 

Survival of personal actions 

A statute, providing that actions 
for*trespass for injuries done to the 
person do not survive, does not vio¬ 
late the reauirement that a speedy 
remedy be afforded for every injury 
to person, property, or character. 
Colo.—Stanley v. Petherbridge, 42 P. 
2d 609, 98 Colo. 293. 

33.5 I>el.—^Lanova Corp. v. Atlas 
Imperial Diesel Engine Co., 64 A 
Sd 412, 5 Terry 593. 

^ ac,—S^.e ex rel, Zimmerman 


V. Gibbes, 172 S.E. 130, 171 S.C. 
209. 

35- Miss.—Coffman v. Kentucky 
Bank, 40 Miss. 29. 90 Am.D. 311. 

36. Okl.—State ex rel. Roth v. Wa- 
terfield, 29 P.2d 24, 167 Okl. 209. 

37. Tenn.—^Townsend v. Townsend, 
Peck 1, 14 Am.D. 722. 

37.5 Tenn.—Maury County v. Port¬ 
er, 257 S.W.2d 16, 195 Tenn. 116. 

37.10 Ky.—Commonwealth ex rel. 
Tinder v. Werner, 280 S.W.2d 214. 

38. Neb.—Strehlow v. Krings, 277 
N.W. 784—^Pirst Trust Co. of Lin¬ 
coln V. Smith, 277 N.W. 762. 

39. Alsu—^Ashurst V. Phillips, 43 
Ala. 158. 

40. Ky,—J. B. B. Coal Co. v. Hal¬ 
bert, 184 S.W. 1116, 169 Ky. ^87. 

4L Ala.—State v. Towery, 39 So. 
309. 143 Ala. 48. 

42. Fla.—Chambers v. State, 151 So. 
499. Ill Fla. 707, error granted 152 
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So. 437, 113 Fla. 786—Owen v. 
State, 60 So. 639, 58 Fla. 84. 

43. Or.—Hough v. Porter, 95 P. 732, 
51 Or. 318, and 98 P. 1083, 51 Or, 
318, rehearing denied 102 P. 728, 51 
Or. 318. 

44. Mont,—^I>avenport v. Davenport, 
222 P. 422, 69 Mont. 405. 

45. Okl.—^Dancy v. Owens, 258 P. 
879, 126 Okl. 37—State v. Owens, 
256 P. 704, 125 Okl. 66. 62 AL.R. 
1270. 

46. Pa.—In re Saxony Const Co., 
113 A2d 342, 178 Pa.Super. 132. 

Wis.—Golden v. Green Bay Metro¬ 
politan Sewerage Dist, 246 N.W. 
505, 210 Wis. 193. 

12 C.J. p 1293 note 25. 

Allowance of appeal as impairing 
obligation of contract see supra § 
412. 

Due process of law as oonferring 
right of review see supra 55 626. 
628. 629. 

Review as vested right see supra 5 
272. 
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in what manner a statutory right of review may be 
exercised and a statutory right of appeal may 
be taken away by the legislature by a change in the 
constitution of courts.^S 

In some states, the right of review is expressly 
guaranteed by the constitution,in which case 
acts of the legislature wholly denying the right 
are unconstitutional.^o Furthermore, the establish¬ 
ment of an appellate court by the constitution is 
an implied declaration that some right of appeal 
exists which cannot be unreasonably restricted 
by statute law.^i 

Where the constitution does not define the spe¬ 
cific limits of appellate jurisdiction, however, this 
may be abridged or extended by the legislature as 
public policy may require.^2 Moreover, whether 
the right of review is or is not guaranteed, it is 
within the province of the legislature to enact rea¬ 
sonable regulations governing the exercise of the 
right.53 

A guaranty of the right to be heard in all civil 
cases in the court of last resort is satisfied if the 
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party is given recourse to that court by proceedings 
in error or otherwise, even though no remedy by 
appeal is provided and such guaranty is not 
violated by supreme court rules making provision 
for the prompt and orderly disposition of appealed 
causes, 55 or refusing to permit oral arguments on 
appeal.55 A guaranty of the right to be heard in 
all civil cases in the court of last resort does not in¬ 
clude a prosecution for the seizure and destruction 
of liquors ;57 and a provision allowing appeals from 
the decisions of a certain court does not require the 
allowance of an appeal from the decision of such 
a court made in a statutory administrative capaci- 
ty.58 

An act creating a supreme court commission is 
not invalid as denying the guaranteed right of ap¬ 
peal to the supreme court.®® 

Guaranty of open courts, etc. According to some 
decisions, the constitutional guaranty, discussed in 
§ 708 supra et seq, providing for open courts and 
insuring a remedy for injuries to person and prop¬ 
erty, etc., confers a right of appeal from an inferior 


47- Fla.—Sinclair Refining Co. v. 

Hunter, 191 So. 38, 139 Fla. 803. 
N.T.—Charles W. Sommer & Bro. v, 
Albert Lorsch & Co., 172 N.E. 271, 
254 N.Y. 146. 

12 C.J. p 1293 note 26. 

48. K.H.—Cummings v. White 
Mountains R. Co., 43 N,H. 114. 

49. Neb.—Nickel v. School Bd. of 
Axtell, 61 N.W.2d 566, 157 Neb, 
813. 

Tex.—Stroud v. Ward, Clv.App., 36 
S.W.2d 590. 

ConstxnctloB. of provisioiL 

A constitutional provision that 
writs of error shall never be prohib¬ 
ited by law, is to be interpreted in 
the light of conditions as existing 
at the time of the adoption of the 
constitution, and so is applicable 
only to pure actions at law. 

Wis.—In re Rocky Run Drainage 
Dist., 200 N.W. 384, 184 Wls- 657. 

50. Ark.—Town of Hoxle v. Gibson, 
245 S.W. 332, 155 Ark. 338. 

Ga,—In re Sutter-Butte By-Pass As¬ 
sessment No. 6 of Sacramento & 
San Joaquin Drainage Dist., 213 P. 
974, 190 Cal. 532. 

12 C.J. p 1293 note 30. 

Amount in coutrovmrBy 
A statute which attempts to limit 
the right of a person to appeal from 
judgments of courts not of record 
in civil cases where the amount in¬ 
volved In the appeal, exclusive of 
interests and costs, does not exceed 
one hundred dollars, violates the con¬ 
stitutional right allowing appeals in 
cases over twenty dollars. 


Okl.—^R. B. Herndon Real Estate Co. 
V. Depew, 202 F. 279, 84 Okl. 46— 
Peterman v. Chapman, 200 P. 776, 
S3 Okl. 58. 

51- Tenn.—Chattanooga v. Keith, 94 
S.W. 62, 116 Tenn. 688, 6 Ann.Cas. 
859. 

52. Okl.—Chattanooga v. Keith, su¬ 
pra. 

12 C.J. p 1293 note 81. 

53- Wis.—Golden v. Green Bay Met¬ 
ropolitan Sewerage Dist., 24$ N.W. 
505. 210 Wis. 193. 

12 C.J. p 1293 note 32. 
lUmitijag time for appeal 
Ark.—St. Louis, I. M. & S. Ry- Co. 
V. Maple Slough Drainage District, 
211 S.W. 168, 138 Ark. 131. 

Wis.—Golden v. Green Bay Metro¬ 
politan Sewerage Dist., 246 N.W. 
505, 210 Wis, 193, 

ICatters revlewable 

While the legislature could not de¬ 
prive a litigant of the right to an 
appeal on any question of law as to 
validity of an assessment, it could 
forbid the consideration on appeal of 
those questions of fact which in¬ 
volve the correctness of the appor¬ 
tionment of the assessment, and 
that the legislature could not make 
the Judgment conclusive on every 
question does not deprive it of the 
power to make a judgment conclu¬ 
sive on those questions which in 
strictness do not trench on the var 
Udity of the assessment 
Cal.—In re Sutter-Butte By-Pass As¬ 
sessment No. 6 of Sacramento & 
San Joaqtiln Drainage Dist, 218 P. 
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27, 191 Cal. 650, error dismissed 
William Ash Co. v. Reclamation 
Board of State of California, 45 S. 
Ct 194, 266 U.S. 589. 69 L.Bd. 456. 
Scheme of review held oonstltutioual 
IlL—Olson V. Chicago Transit Au¬ 
thority, 115 N.E.2d 801, 1 IU.2d 83. 

54. Neb.—Sothman v. State, 92 N. 
W. 303, 66 Neb. 802. 

Proceedings in error followed hy ap. 
peal 

In view of section of Code of Civil 
Procedure authorizing review by dis¬ 
trict court on petition in error, of 
judgments rendered by tribunals, 
boards, or officers exercising judicial 
functions, and inferior in jurisdic¬ 
tion to district court and statute 
providing for appeals from district 
court to supreme court failure of 
Reorganization of School Districts 
Act to provide for appeal from ac¬ 
tion of county committee with re¬ 
spect to reorganization of school dis¬ 
tricts did not render act unconstitu¬ 
tional as violating section of consti¬ 
tution providing for appeal in all 
civil cases to court of last resort 
Neb.—^Nickel v. School Bd. of Ax¬ 
tell, 61 N.W.2d 566. 157 Neb. 813. 

55. Neb.—Schmidt v. Boyle, 74 N.W. 
964, 64 Neb. 387. 

58. Neb.—Schmidt v. Boyle, supra. 

57. Neb.—Sothman v. State, 92 N, 
W. 303, 66 Neb. 303. 

58, N.D.—Kermott v. Bagley, 124 N- 

i W. 397, 19 N.D. 845. 

! 

59- Neb.—In re Supreme Ct 

i Commn., 160 N.W. 737- 
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to an appellate court, in the absence of unfulfilled 
conditions precedent on the part of the person 
seeking the review.^0-5 Other authorities, how¬ 
ever, have held that the guaranty is satisfied by a 
trial in a court of competent jurisdiction in which 
the right to a trial by jury is afforded in proper 
cases,and does not require that an appeal shall 
be afforded in every case.®^ At any rate, the 
guaranty insuring open courts, etc., is not invaded 
when an appeal is allowed by statute.®^ 

The constitutional guaranty providing for open 
courts and insuring a remedy for injuries, etc., does 
not entitle one to a new trial as a matter of 
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right,^3.5 and the denial of a motion for a new 
trial for newly discovered evidence is not a vio¬ 
lation of the guaranty where applicant fails to 
show that a different result probably will be reached 
if a new trial is granted.®^ However, a rule of 
court which unreasonably limits the time within 
which a motion for a new trial must be made is 
in conflict with the guaranty and must yield there- 
to.®5 It has been held that a litigant’s day in 
court is not limited to the trial court but embraces 
as well his day in an appropriate reviewing 
court,and that his day in court is not complete 
until his motion for rehearing is determined by 
the appellate court. 


coNSTirrmoiTES tempore posterioees 

POTIOEES SUNT HIS QU^ IPSAS PR^- 
CESSEEUNT.i 

CONSTITUTOE. In the civil law, one who, by sim¬ 


ple agreement, becomes responsible for the payment 
of another’s debt.^ 

OONSTITUTUM, In the civil law, an agreement to 
pay a subsisting debt which exists without any stip- 


60. Tex.—^Dillingham v. Putnam, 14 
S.W. 303, 304, 109 Tex. 1. 

“ ‘Due course of law,’ in a cause 
tried in a district court, means a 
trial according to the settled rules 
of law in that court, and a further 
hearing in tAis court, if either party 
to the litigation desires it after a 
final judgment in the trial court'" 
Tex.—Dillingham v. Putnam, supra. 
Hefnsal of court to sign bill of ex- 
captions 

The refusal of the court to sign a 
bill of exceptions on the grounds 
that said bill was not presented 
within the time allowed by order and 1 
because the court had no recollection 
of the testimony set forth in the 
bill, since such testimony was not 
taken by the reporter, would often 
amount to a denial of the right to 
have justice administered without 
denial. 

—State ex rel. Globe & Rutgers 
Fire Ins. Co. v. Cornelius, 129 So, 
752, 100 Fla. 292. 

60.5 Fla,—^Bower v. Bower, 55 So. 
2d 797. 

Costs of appeal 

<1) A husband, filing counterclaim 
for divorce in wife’s suit for support 
and maintenance, was not “original 
plaintifr; within statute requiring 
original plaintiff to pay all accrued 
costs in or about suit before tak¬ 
ing appeal, but a litigant provided 
for In constitutional provision that 
all courts shall be open, so that 
every person shall have remedy, by 
due course of law, for any injury 
done him, and hence was entitled to 
of order modifying support 
decree i>y assessing additional costs 
against him,, without having paid 


or secured payment of cost of ap¬ 
peal. 

Fla.—Bower v. Bower, supra. 

(2) The statute requiring a de¬ 
posit of $50 on filing of petition for 
transfer of cause from appellate 
court to supreme court provides a 
cash security for statutory costs and 
is not unreasonable and does not 
violate constitutional provision that 
all courts shall be open. 

Ind.—Square D. Co. v. O'Neal, 72 N. 
E.2d 654, 225 Ind. 49. 

61. Ind.—Lake Erie, etc., R. Co. v. 
Watkins, 62 N.E. 443, 157 Ind. 600. 

S.D.—^McClain v. Williams, 73 N.W. 
72, 10 S.D. 332, 43 L.R.A. 287, 289. 

62. Colo.—^People V. Richmond, 26 
P. 929, 16 Colo. 274. 

12 C.J. p 1293 note 34, 

Review by certdoxaxi only 

A statute making a judgment of an 
intermediate appellate court final un¬ 
less such court grants a certificate 
of importance and an appeal to the 
higher court, or the higher court, 
shall require, by certiorari or other¬ 
wise, the case to be certified does 
not abridge the guaranty of open 
courts, etc. 

Ill.—McGinnis v. McGinnis, 124 N.E. 
562, 289 Ill. 608. 

Zn Georgia, the cqnstitptional 
guaranty, providing that no person 
shall be deprived of the^ right to 
prosecute or defend his own cause 
in any of the courts of the state, in 
person, by attorney or both, does not 
specifically provide for an appeaL 
Ga—Smith v. Duggan, 112 S.E. 458, 
153 Ga. 463. 

63. Ky.—Gratzer v. Gdrtisen, 205 S. 
W. 782, 181 Ky. 626. 
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63.5 U.S.—Hells v. Ward, La, 60 S. 
Ct. 283, 308 U.S. 365, 84 L.Ed. 
327, rehearing denied 60 S.Ct. 386, 
308 U.S. 640, 84 L.Ed. 531. 

New trial not sought 

Where appellee, on unsuccessful 
petition for rehearing to circuit 
court of appeals after reversal of 
trial court’s judgment did not seek 
new trial in which to attack um¬ 
pire's report that had been admitted 
without objection, and review by su¬ 
preme court was sought and granted 
on theory that circuit court of ap¬ 
peals had decided the merits on facts 
not contained in the record and on a 
theory never tried by litigants, with¬ 
out any intimation that new trial 
should be granted to give opportu¬ 
nity for attack on such report, ap¬ 
pellee could not complain that he 
had not had his day in court and had 
been deprived of due process of law 
because of failure to allow new trial. 
U.S.—^Helis V. Ward, supra. 

Refusal held, not denial of day in 
oonrt 

Miss.—Mississippi Baptist Hospital 
V. Holmes, 66 Sow2d 709, 214 Miss. 
906. 

64. N.H.—Sanborn v. Boston, etc,, 
R. Co., 91 A. 865, 77 N.H. 307. 

I 65. Tenn.—^Pawley v. McGimpsey, 7 
Terg. 502. 

65.5 Cal.—People V. Be<*er, 2Sf P. 
2d 898, 108 Cal.App,2d 764. 

65.10 Arix.—State v. Pudman, 177 
P.2d 376, 65 Arix 197. 

1. A. maxim meaning “L«ter laws 
prevail over those whhsh preceded 
them." 

Black L.D. 

2. Black Ii.D. 
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CONSTRUCT 


ulation, whether of the promisor or another party 
also a day appointed for any purpose*, or a form of 
appeal^ 

OONSTITUTUM ESSE EAM BOMUM UNICXH- 
QUE NOSTBBM BEBERE BXISTIMARI, 
ITBI QUISQXJE SEBES ET TABXJIiAS HAB- 
ERET, STTARUMQUE RERUM OONSTITUTI- 
ONEMiFECISSET.5 

CONSTRAINT, The word “constraint" is defined 
generally as meaning the act of constraining, or 
state of being constrained; compulsion; coercion.® 
The word is defined judicially as meaning an 
abridgement of liberty or hindrance of the will;*^ 
restraint.® 'W'hen used with reference to extrinsic 
power, force, or influence, as when exercised by one 
person on another, “constraint” has been held 
synonymous with “compulsion," see 15 C.J.S. p 790 
note 18, and, while “constraint” is now differentiated 
in meaning from “restraint" by the best writers, it 
has been said that the meaning of the two words 
was at one time identical, and that they are still 
applied without discrimination to the same purpose.® 

Phrases: “Without constraintand also 

“without fear, constraints, or threats.”^^ 

CONSTRUCT. It has been said that “construct” 
implies the performance of work, the fitting of an 
object for use or occupation in the usual way, and 
for some distinct purpose,^® usually a number of 
separate and distinct transactions,^® and sometimes 


the purchase of real estatel^ or of a right of way;^® 
that, as generally used, the word relate not to the 
location of the structure, but rather to the materials 
which compose it, although in ordinary conversation 
the verb may be, and sometimes is, used to refer to 
location;^® but that in particular connections the 
term may refer to the actual combination of mate¬ 
rials on a building site to constitute the structure, 
as distinguished from the manufacture of such ma¬ 
terials which later may be somewhere combined 
with others to make a building,^ and may refer to 
the purchase of a property already in existence,^® or 
to the maintenance and protection of the thing 
constructed, a keeping of it constructed by the nec¬ 
essary repairs;^® although it may also be susceptible 
of interpretation as meaning a single, completed 
act, which bears no relation to a continuity of 
time;®® and that “constructing^^ does not mean sim¬ 
ply the manual labor and mechanical work expended 
in building, but that it also means the providing 
of all things necessary in doing the act of build- 
ing.2i 

“Construct” is used generally in the sense of 
“create,”®® is said to signify the physical perform¬ 
ance of the work required to bring the thing con¬ 
structed into existence,®® and it generally imports 
the creation of something new and original which 
did not exist before, rather than replacement, re¬ 
pair, or improvement.®®-® The right to “acquire” 
or “establish” a thing may include the right to 
“construct” it.®®*^® 


3 . Blffereat from 

“It differs from a stipulation in 
that it must be for an existing debt.“ 
Black LuD. 

4. Black L.D. 

5. A maxim meaning “It is settled 
that that is to be considered the 
home of each one of us where he 
may have his habitation and ac¬ 
count books, and where he may have 
made an establishment of his busi¬ 
ness/* 

Black L.D, 

a Webster New Standard D. 

7 . —Ballentine v. Ballentine, 

199 A. 423, 425, 123 N.J.Eq. 577. 

In Scotch law, the word means 
duress. 

Black LuT>, 

a Tenn.—^Edmondson v. Harris, 2 
Tenn.Chu 427, 433. 

^ Ballentine v. Ballentine, 

199 A. 423, 425, 123 N.J.Eq. 577. 
Tenn.—EJdmondson v. Harris, 2 
Tenn.Ch. 427, 433, 

uBestraint” compared and dUtiin^ 

gnished 

“Constraint respects the move¬ 
ments of the body only; restraint. 


those of the mind and outward ac¬ 
tion.*’ 

Worcester D. 

10, “Wlthont restraint” equivalent 
Tenn.—Edmondson v. Harris, 2 Tenn. 

Ch. 427, 433. 

11, Ala.—Gates v. Hester, 1 So. 843, 
859, 81 Ala. 357. 

12 , N.J.—Paterson & R. H. Co. v. 
Paterson, 86 A. 68, 69, 81 N.J.Eq. 
124. 

Tenn.—Tennessee Good Roads Co. v. 
Putnam Const. Co., 11 TenmApp., 
485, 488. 

la Ohio.—State v. Abele, 162 N.EL 
807, 809, 119 Ohio St. 210. 

14. Del.—Weldin v. Wilmington, 51 
A. 167. 162, 19 Del. 472. 

Wash.—Seymour v. Tacoma, 32 P. 
1077, 1080. 6 Wash. 138. 

15. Mont—State v. District Court 
of Fourteenth Judicial Dist in and 
for Broadwater County, 260 P. 134, 
138, 80 Mont. 228. 

16. Wis.—Hickman V. Wellauer, 
IBi N.W. 767, 768, 163 Wis. 160. 

X7. Ohio,—^Matzinger v. Harvard 
Dun^ber Co., 156 N.E, 131. 132, 115 
Ohio St 555. 


IS. Cal.—Inyo County v. Hess, 200 
P. 373, 377, 63 C^.App. 415. 

IS. U.S.—Pelham v. The B. P. Wool- 
sey, D.CN.T., 16 P. 418, 421. 

Ala.—First Nat Bank v. Smith. 117 
So. 38, 41, 217 Ala. 482. 

N.Y.—In re Fowler, 53 K.Y. 60. 64. 

20. Del.—^Eastern Shore Public 
Service Co. v. Town of Seaford, 2 
A2d 265, 269. 23 Del.Ch. 199—Town 
of Seaford v. Eastern Shore Public 
Service Co., Ch.. 2 A2d 258, 262, 
22 Del.Ch. 28S. 

21. S.C.—Miller v. Cornell-Young 
Co., 171 S.E. 790, 791, 171 S.C. 228. 

22. Pa.—Hoffman v. Kline, 150 A 
S89. 891, 300 Pa. 485. 

i 23. Conn.—Donnelly v. City of New 
Haven, 111 A S97. 900, 95 Conn. 
647. 

23.5 Cal.—City and County of San 
Francisco v. San Mateo County, 
Cat, 112 P.2d 596, 598. 17 Cal.2d 
S14. 

23.10 Nev.—Ronnow v. City of Das 
Vegas. 65 P.2d 133, 139, UO, 67 
Nev. 333. 
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"Construct” is defined as meaning to adjust and 
join the materials, or parts of, so as to form a 
permanent wholeto build to assemble and 
build;25 to bring together;25 to build, erect, fabri¬ 
cate, form, or make;27 to build a thing out of its 
constituent elements;2^-5 to put together the con¬ 
stituent parts of (something) in their proper place 
or order.2S 

The right of a state or municipality to require 
railroad companies at their own expense to construct 
and maintain crossings where streets or highways 


are established across existing railroads is treated 
in Railroads § 156 d. 

"Construct” has been held to be equivalent to, or 
sjnonymous with, "compile” see 15 CJ.S. p 663 
note 56, "compose” see 15 C.J.S. p 669 note 92, 
"erect,”29 "fabricate or form,”20 ^*frame,”3i "im- 
prove,”22 '^maintain,”2s "make,”24 ''provide,”35 “put 
together^^ or "putting together,”^® an4 "repair;”^? 
also "completed” see 15 C.J.S. p 665 note 2, and 
"erected ;”2 8 and also "completing” see 15 C.J.S. p 
665 note 13, and "setting up.”89 


SA. Ala.—^Elinney v. Ehrensperger. 
77 So. 43S, 440, 16 Ala.App. 289. 

24.5 U.S.—U. S. V. Anderson, B.C. 

Cal., 45 F.Supp. 943, 946. 

Ill.—^People ex rel. Prindable v. New 
York Cent. R. Co., 73 N.E.2d 302. 
303, 397 Ill. 247. 

City of Watseka, Iroauois Coun¬ 
ty, V. Bituminous Cas. Corp„ 106 
N.E.2d 204, 207, 247 Ill.App. 149. 
Tenn.—Tennessee Good Roads Co. v. 
Putnam Const, Co., 11 Tenn-App. 
485, 488. 

25. Cal.—^Inyo County v. Hess, 200 
P. 373, 377, 53 Cal.App. 415. 

26. Mich.—-Waters v. Latkewood 
Utilities Co., 168 N.W. 1021, 1022, 
203 Mich. 166. 

27. Cal.—^Watson y. Greely, 232 P. 
475, 479, 69 Cal.App. 643, 

Mich.—-Waters v. Lakeville Utilities 
Co., 168 N.W. 1021, 1022, 203 Mich. 
166. 

Mo.—State v. Gordon, 135 S.W. 929, 
931, 233 Mo. 383. 

N.J.—Paterson & R R. Co. v. Pater¬ 
son, 86 A. 68, 70, 81 N.J.Bq. 124. 
N.T.—Stisser v. New York Cent. & 
H R. R Co., 52 N.Y.S. 861, 863, 32 
App.Div. 98. 

Ohio.—State v. Abele, 162 N.E. 807, 
809, 119 Ohio St. 210. 

Pa.—Independent Bridge Co., for Use 
of Ainsley v. .®tna Casualty & 
Surety Co.. 175 A. 644. 647, 316 Pa. 
266, 96 A.L.R 649—Hoffman v. 

Kline, 150 A. 889, 891, 300 Pa. 485. 
12 C.J. p 1295 notes 17, 20, 21. 
Similarly defia.ed 

(1) “To build or make.” 

I>el.—Weldin v. Wilmington, 51 A. 

157. 162, 19 Del. 472. 

Wash,—Seymour v. Tacoma, 32 P, 
1077. 1080, 6 Wash. 138. 

(2) “To build together.” 

N.Y.—In re Fowler, 53 N.Y. 60, 64. 

(3) “To form and to make.” 

N.J.—^Paterson & R R. Co. v. Pater¬ 
son, 86 A 68, 70, 81 N.J.Eq. 124. 

(4) “To build, to form or to 
make.” 

Pa.—^Independent Bridge Co., for 
UsO of Ainsley v. JEtna Casualty 
& Surety Co., 175 A 644. 647, 316 
Pa. 266, 96 ARR 549. 


(6) “To form with contrivance.” 
N.Y.—Stisser v. New York Cent. & 
H R. R Co., 52 N.Y.S. 861, 863, 
32 App.Div. 98. 

27.5 U.S.—U. S. V, Anderson, D.C. 

Cal., 45 F.Supp. 943, 946. 

28. Ill.—^People ex rel. Prindable v. 
New York Cent. R Co., 73 N.E.2d 
302, 303, 397 Ill. 247. 

Mich.—^Waters v. Lakeville Utilities 
Co.. 168 N.W, 1021, 1022, 203 Mich. 
166. 

Miss.—Buckwalter v. McElroy, 38 So. 

2d 317, 318, 205 Miss. 64. 

Mo.—State ex rel. St. Louis County 
V. State Highway Commission, 286 
S.W. 1, 2, 315 Mo. 707—Morse v. 
West Port, 19 S.W. 831, 833, 110 
Mo. 602. 

Ohio.—^Middletown Home Telephone 
Co. V. City of Middletown, 2 Ohio 
N.P.,N.S.. 455, 460. 

Tenn,—Tennessee Good Roads Co. v, 
Putnam Const. Co., 11 Tenn.App. 
485, 488. 

Similarly defined 

(1) “To put together, as the parts 
of a thing, for a new product.” 
N.Y.—Stisser v. New York Cent. & 

H R R Co.. 52 N.Y.S. 861, 863, 
32 App.Div. 98. 

(2) “To put together the constitu¬ 
ent parts.” 

N.J.—^Paterson & R R Co. v. Pat¬ 
erson, 86 A 68, 69, 81 N.J.Eq. 124. 

(3) “To put together the several 
parts of a thing in their proper 
place and order.” 

Pa.—City Sewage Utilization Co^ v. 
Davis, 8 Phlla. 625, 626. 

29. Cal.—Watson v. Greely, 232 P. 
475, 479, 69 CalApp. 643. 

Conn.—^Donnelly v. City of New 
Haven, 111 A 897, 900, 96 Conn. 
647, 

Fla.—State ex rel. Davis v. Barber, 
190 So. 809, 139 Fla, 706. 

Mich.—-Waters v. Lakeville Utilities 
Co., 168 N.W. 1021, 1022, 203 Mich, 
166. 

30. Conn.—^Donnelly v. City of New 
Haven, 111 A 897, 900, 95 Conn. 
647. 

Mich.—Waters v. Lakewood Utilities 
Co., 168 N.W. 1021, 1022, 203 Mich. 
166. 


31. Conn.—^Donnelly v. City of New 
Haven, 111 A 897, 900, 95 Conn. 
647. 

32. Under a broad constmctloiL, 

“construct” may be synonymous 

with “improve.” 

Ala.—Thomason v. Court of County 
Commissioners, 63 So. 87, 88, 184 
Ala. 28. 

Idaho.—Independent Highway Dis¬ 
trict No. 2 of Ada County v. Ada 
County, 134 P. 542, 645, 24 Idaho 
416. 

^‘Ihiprove” not ssmonymoas 

Ill.—People ex rel. Prindable v. New 
York Cent, R Co., 73 N.B.2d 802, 
303, 397 Ill. 247. 

33. “Maintain” sometimes synony. 
mous 

Idaho.—Independent Highway Dis¬ 
trict No. 2 of Ada County v. Ada 
County, 184 P. 642, 545, 24 Idaho 
416. 

Tex.—^Dallas County v. Plowman, 91 
S.W. 221, 222, 99 Tex. 509. 

Wash.—State v. Olympia Light & 
Power Co., 158 P. 85, 90, 91 Wash. 
619. 

34. Mich.—-Waters v. Lakewood 
Utilities Co., 168 N.W. 1021, 1022, 
203 Mich. 166. 

35. Tenn.—Tennessee Good Roads 
Co. V, Putnam Const. Co., 11 Tenn. 
App. 485, 488. 

“Provide” said to be sometimes sim¬ 
ilar In meaning 

Wash.—Seymour v. Tacoma, 32 P. 
1077, 1080, 6 Wash. 138. 

36. Conn.—^Donnelly v. City of New 
Haven, 111 A 897, 900, 95 Conn. 
647. 

37. Ala.—Thomason v. Court of 
County Commissioners, 63 So. 87, 
88, 184 Ala. 28. 

Idaho.—Independent Highway Dis¬ 
trict No. 2 of Ada County v. Ada 
County, 134 P. 542, 645, 24 Idaho 
416. 

38. Cal.—Watson v. Greely. 232 P. 
475, 479, 69 Cal.App. 643. 

39. Conn.—Donnelly v. City of New 
Haven. Ill A 897, 900, 95 Coon. 
647. 
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“Construct” has been compare<i with, or distin¬ 
guished from, “build ” see 12 CJ.S. p 377 note 25, 
“erect,“establish,”^ 1 “maintain,“operate,”*^ 
^Reconstruct, “regulate, ”^3.5 “repair,and 
“usej”^5 also from “built” see 12 CJ.S. p 378 note 
58, “erected,”^® and “made.”^®*® 

Phrases: “Construct, alter, erect,”^7 “construct 
and erect,“construct and maintain,”^® “con¬ 
struct and ©perate,”5o “construct and repair,”5i 
“construct ... a public utility,”5 2 “construct 
conduits,”®^ “construct, improve, and maintain, 
“construct one side track,”5 5 “construct, reconstruct, 
pave, improve, repair, and maintain,“construct 
the entire branch line,”5 7 “may hereafter con¬ 


struct,”^® and “order, lay out, construct, repair, and 
alter;”®® also “a thing constructed,”®® ^‘he con¬ 
structed,“cause to be constructed or im¬ 
proved, “constructed by the state highway com¬ 
mission,”®® “constructed traveled roadway,”®^ “con¬ 
structed under state supervision,”®® “gutters are 
now consructed,”®® and “improvement constmcted 
as . . . provided;”®^ and also “barbed wire 

shall not be used in constructing the same,”®® “con¬ 
structing a town dock,”®® “constructing conduits,”7® 
and “constructing sewers.”7i 

Other phrases see 12 C.J. p 1295 note 30-p 1297 
note 57. 


40. Ala,— ^Kinney v. Ehrensperger, 

77 So. 439, 440. 16 Ala.App. 289. 
Wis.—La Crosse & Milwaukee R. Co. 

V. Vanderpool, 11 Wis. 119, 122, 

78 Am.D. 6S1. 

41. Nev.—^Ronnow v. City of Las 
Vegas, 66 P.2d 133, 139, 140, 57 
Nev. 332. 

NT.Y.—Brockport v. Green, 79 N.T. 
S. 416, 418, 39 Misc. 231. 

42. Conn.—^Fergruson v. Rochford, 

79 A. 177, 178, 84 Conn. 202, Ann. 
Cas.l912B 1212. 

Ohio,—^Moorhead v. Little Miami R 
Co., 17 Ohio 340, 353. 

Wash.—State v. Olympia Light & 
Power Co., 158 P. 85, 90, 91 Wash. 
519. 

38 C.J. p 336 note 86. 

^CoxurtsTLct” a&d “maintain** not syn- 
onymons 

N-T.—People ex rel. Prindable v. 
New York Cent- R. Ca. 73 N.E2d 
302, ^3, 397 III, 247. 

42.5 Ill.—^McChesney v. Village of 
Hyde Park, 37 N.E. 858, 862, 151 
III. 634. 

46 C,X p 1111 note 78. 

43. Ky.—Covington v. Bullock, 103 
S.W. 276, 278. 126 Ky. 236, 81 Ky. 
Im 688. 

Pa.—Contas V. Bradford, 55 A 989, 
990, 266 Pa. 291. 

43.5 “Cknurtmct** and ^gnlate” not 
synonysKms 

Ind.—^Duckwall v. City of New Al¬ 
bany. 26 Ind. 283, 285. 

44. Ind.—^Western Paving & Supply 
Co. V. Citizens' St, Ry. Co., 26 N.E. 
188, 191. 128 Ind. 526, 10 L.RA 
770, 25 Am-S-R. 462. 

Pau—In re Howett, 10 Pa. 379, 380. 
54 C.J. p 400 note 65. 

•‘Conatmcrt** and "repair” not synony- 
mona 

N.Y.—^People ex rel. Prindable v. 
New York Cent. R, Co., 73 N.E.2d 
302. 303, 397 IlL 247. 

45. CHst of the dlstinotlott 

** TJsei* embodies the idea of con¬ 
tinuity. while the word 'construct' 

16A C, J.a—78 


may mean a single completed act, 

having no relation to continuity of 

time." 

Del.—^Eastern Shore Public Service 
Co. V. Town of Seaford, Del., 2 A. 
2d 263, 269, 23 Del.Ch. 199—Town 
of Seaford v. Eastern Shore Pub¬ 
lic Service Co., 2 A2d 258, 262, 22 
Del.Ch. 288. 

46. Ala.—Kinney v. Ehrensperger, 
77 So. 439. 440, 16 Ala.App. 289. 

46.5 "Oonstmeted” more comprehezL- 
fdve than '‘made” 

U.S.—Bircher v. U. S.. Mont, 169 
F. 589, 691, 95 C.C.A 87. 

47. Ohio.—Matzinger v. Harvard 
Lumber Co., 165 N.E. 131. 115 Ohio 
St 555. 

4a Pa.—Ott V. Sweatman, 31 A 102, 
109, 166 Pa. 217, 228. 

49. Or.—Cabell v. City of Portland, 
57 P.2d 1292, 1297, 153 Or. 628. 

S.D.—Huron Waterworks Co. v. Hur¬ 
on, 62 N.W. 975, 977. 7 S.D. 9. 68 
Am.S.R. 817, 30 L.R.A 848. 

50. Mo.—State ex rel. United Rys. 
Co. of St Lfouis V. Public Service 
Commission of Missouri, 192 S.W. 
958, 960, 270 Mo. 429. 

51. Wash.—McNair v. Ostrander, 23 
P. 414, 415, 1 Wash. 110. 

5a Ohio.—State v. Abele, 162 N.11 
807, 809, 119 Ohio St 210. 

5a Ohio.—^Middletown Home Tele¬ 
phone Co. V. City of Middletown, 2 
Ohio N.P.,N.S., 455, 460. 

54. Mont—State v. District Court 
of Fourteenth Judicial D4st in and 
for Broadwater County, 260 P. 
134, 137, 80 Mont 228. 

55. Mich.—Waters v. Lakeville Util¬ 
ities Co., 168 N.W. 1021, 1023. 203 
Mich- 16$. 

sa Or.—Cabell v. City of Portland, 
57 P.2d 1292. 1297, 153 Or. 628. 

57. “Hanling oommerdLal ft^eig!ht” 
not inolnded 

U.S.—Northern Pac. Ry. Co. v. Two- 
hy Bros. Co.. aC.AOr., 96 F.2d 220, 
222 , 


6a Colo.—McLeod v. Colorado Pow¬ 
er Co., 208 P. 463, 464, 71 Colo. 618. 

59. Conn.—I>onneUy v. City of New 
Haven, 111 A 897. 899, 95 Conn. 
647. 

60. "A building' erected” noonetimes 
equivalent 

N.Y.—Flynn v. New York, W. & B. 
Ry. Co.. 112 N.E. 913, 914, 218 N.Y. 
140, Ann.<>s.l918B 588. 

61. N.Y.—In re Fowler, 63 N.T. 60, 
64. 

63. Wash.—Carlson v. Kitsap Coun¬ 
ty, 213 P. 930, 931, 124 Wash. 165. 

6a “Constmcted under state super- 
Tisioci** equivalent 

Mo.—State ex rel. St Louis County 
V. State Highway Commission, 286 
aw. 1, 2, 315 Mo. 707. 

64. Mass.—^Miles v. Commonwealth, 
192 N.E. 488, 489, 288 Mass. 243. 

65. Mo.—State ex rel. St Louis 
County V. State Highway Commis¬ 
sion, 286 S.W. 1, 2, SIS Ma 707. 

6a Cal.—Miller v. Town of Sebasto¬ 
pol, 241 P. 593, 696, 74 Cal.App. 
658. 

67- Iowa.—^Board of Supers of Ham¬ 
ilton County V. Paine. 210 N.W. 
929, 931, 203 Iowa 263. 

6a N.T.—Stisser v. New York Cent. 

; & H. R. R Co„ 62 N.Y.S. 861, 862, 

32 App-Dlv. 98. 

69. Bepairs included 

‘*To raise money for the purpose 
of constructing a town dock . . . 

in said town," implies and includes 
the keeping it constructed by means 
of necessary repairs, as It is a nec¬ 
essary incident to the general pur¬ 
pose indicated in the construction of 
the dock, reasonably to be inferred 
therefrom. 

U.S.—^Pelham v. The B. F. Woolsey, 
D.C.N.Y.. 16 P. 418, 419. 

Tth Ohio.—^Middletown Home Tele¬ 
phone Co. V. City of Middletown, 2 
Ohio N.P„N,S., 455, 459. 

71. N.D.—Anderson v. City of Far¬ 
go, 250 N.W. 794, 797. 64 N.D. 178. 
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OON-STRTJOTIO AD PBINCIPIA EEFEETUE 
EEL72 

OONSTPDOTIO LEaiS NON rACIT INJUEI- 
AM.73 

CONSTRUCTION 

In General 

A term of variable meaning depending on the 
subject matter and connection,and, in its primary 
sense, defined as meaning the process of bringing 
together or correlating a number of independent en¬ 
tities, constructing a definite entity, as distinguish¬ 
ed from reconstruction, repairing an existing enti- 
ty.75 

Buildings and Structures 

With reference to building or erecting structures, 
^'construction’^ has been defined as the act of 
building, of devising and forming, or of making;76 
the building or erection of something which there¬ 


tofore did not exist ;77 the creation of something 
new rather than the repair or improvement of some¬ 
thing already existing;78 the process or art of con¬ 
structing ;79 the putting together of the materials 
used in a building or structure;30 also budding, 
composition, erecting, erection, or fabrication, ap¬ 
plied to houses and the like.81 Depending upon the 
connection in which it is used, the word has been 
held to imply completion as applied in a technical 
sense to a building or an improvement which has 
been abandoned in an uncompleted state,82 comple¬ 
tion of the building as distinguished from a con¬ 
tinuing construction,88 erection of a new structure 
as distinguished from repair of an old one,84 main- 
tenanee,86 and preparation and readiness for use, 
and use in a convenient and safe manner;86 but 
not to imply work at any particular tune.87 Sim, 
ilarly, depending upon the circumstances, "construc¬ 
tion” has been held to include a railroad,88 the es¬ 
sential steps for getting the material to the site,89 
and, sometimes, the filing of a map;®^ but not to iu- 


72. A maxim meaning “Construction 
is referred to the principles of a 
thing/’ 

Morgan Lreg.Max, 

Applied in Richman v. Richman, 10 
N.XLaw 114, 116. 

73. A maxim meaning “The con¬ 
struction of the law (a construction 
made by the law) works no injury/’ 
Blaxifl li.D. 

MCore freely rendered 

“The law will make such a con¬ 
struction of an instrument as not to 
injure a party/’ 

Black L.D. 

74. Iowa.—Goben v. Akin, 227 N.W. 
400, 401, 208 Iowa 1354, 

Mo.—^Larson v. Crescent Planing Mill 
Co., App., 218 S.W.2d 814, 820. 

75. tr.S.—The Dredge A, D.C.N.C., 
217 P. 617, 631. 

Tenn.—^Tennessee Grood Roads Co. v. 
Putnam Const. Co., 11 Tenn.App. 
485, 488. 

76. Mich.—^Waters v. Lakewood 
Utiimea Co., 168 N.W. 1021, 1022, 
203 Mich. 166—Michigan Cent. R. 
Co. V. Pere Marquette R. Co., 87 N. 
W. 271, 276, 128 Mich. 333. 

S.C—Greenville & Columbia R. Co. v. 

Nunnamaier, 38 S.C-L. 107, 115. 
Tenn.—Oocrpus tiWytad in Ailor 

V. Tillery, 7 Tenn.App. 679, 683. 
Wls,—Hictoman v. Wellauer, 157 N. 

W. 767, 768, 163 Wis. 160. 

As a conttnning act 

Construction does not always mean 
completion. It sometimes means the 
act of constructing, act of building, 
or the progress of construction. 

SJX —Greenville & Columbia R. Co. 

istemamaker, 38 S.aL, 107, 115. 
glinllarly eaq?xessed 
, act of constructing or making 
A eoBipleted st^cture.” 


j Pa.—Hoffman v, Kline, 150 A. 889, 
891, 300 pa. 485. 

77- Cal.—City of Pasadena v. Los 
Angeles County, 230 P.2d 801, 803, 
37 CaL2d 129. 

Miss.—Board of Sup’rs of Covington 
County v. State Highway Commis¬ 
sion, 194 So. 743, 748, 188 Miss. 274 
—Trahan v. State Highway Com¬ 
mission, 161 So. 178, 182, 169 Miss. 
732. 

Mo.—Larson v. Crescent Planing Mill 
Co., App., 218 S.W.2d 814, 820. 

73. Cal.—City and County of San 
Francisco v, San Mateo County, 
112 P.2d 595, 598, 17 Cal.2d 814. 
Miss.—Gulf M. & N. R. Co. v. Mad¬ 
den, 200 So. 119, 122, 190 Miss. 374. 
Mo.—^Larson v. Crescent Planing 
Mill Oo., App., 218 S.W.2d 814, 820. 
N-T.—People v. Olsen, 32 N.T.S.2d 
63, 65. 

Or.—Cabell v. City of PorUand, 67 P. 

2d 1292, 1297, 153 Or. 628. 

Wash.—Carlson v. Kitsap County, 
213 P. 930, 931, 124 Wash. 165. 

Similarly expressed 

“In the common understanding of 
the people, when we sp^ of the 
building of a house we mean the 
erection or construction of a new 
house and not the repair or remodel¬ 
ing of an old one.” 

N.M.—Board of Com’rs of Guada¬ 
lupe County V. State, 94 P.2d 515, 
618, 43 N.M. 409, 

79. Mich.—Waters v. XAkewood 
Utilities Co., 168 N.W. 1021, 1022. 
203 Mich. 166. 

Wis.—Hickman v. Wellauer, 157 N. 
W. 767, 768, 163 Wis. 160. 

80u Mo,—Scharfif v. Southern HU- j 
nois Construction Co., 92 S.W. 126. ^ 
130, 116 Mo.App. 167, 170. | 


I Similarly expressed 

“The putting together, ready for 
use.” 

Pa.—Eichleay v. Wilson, 42 Wkly. 
N.a 526, 627. 

Tenn.—CSorpus Juris quoted in Ailor 
V. Tillery, 7 Tenn.App. 679, 684. 

81. Mich.—^Waters v. Lakewood 
Utilities Co., 168 N.W. 1021, 1022, 
203 Mich. 166—Michigan Cent. R 
Co. V. Pere Marquette R Co., 87 
N.W. 271, 276, 128 Mich. 333. 

Pa.—Eichleay v. Wilson, 42 Wkly. 
N.C. 525, 527. 

Tenn.—Corpus Jtlris quoted in Ailor 

V. Tillery, 7 Tenn.App. $79, 684. 
Wis.—Hickman v. Wellauer, 157 N. 

W. 767. 768, 163 Wis. 160. 

82. D.C.—^Harper v, Galliher & Hug- 
uely, 29 P.2d 452, 453, 68 App.D. 

C. 252. 

83. Iowa.—Board of Sup’rs of Ham¬ 
ilton County V. Paine, 210 N.W. 
929, 931, 203 Iowa 263. 

Pa-—Hoffman v. Kline, 166 A. 88®, 
892, 300 Pa. 485. 

84. Pa—^Hoffman v. Kline, supra. 

85. Ala—First Nat Bank v. Smith, 
117 So. .38, 40, 217 Ala 482. 

86. Iowa—Goben v. Akin, 22f N.W. 
400, 401, 208 Iowa 1354. 

87- Colo.—^Nicolas v. Grassle, 267 P. 

196, 197, 83 Colo. 636. 

88- La—Morgan’s Louisiana & T. 
R & S. S. Cow V. Himalaya Plant¬ 
ing & Mfg. Co., 78 Sa 735, 736. 143 
La 460. 

89. U.S.—U. S. V. D, L. Taylor Co., 

D. CN.C.. 268 F. 635, 640. 

90l Ind,—Southern Indiana R Oo. v. 
Indianapolis & R R Co., 81 N.E. 
65, 69, 168 Ind. 360, 13 RRA^N.a. 

197. 
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clnde purchase of gronnd*^^ oi* repairs.®* 

As to construction of particular structures see 
Bridges §§ 7-42, Canals §§ 9-12, Highways §§ 
175-216, Railroads §§ 121-196, Schools and School 
Districts §§ 256, 257, 271, 282-297, and Street Rail¬ 
roads §§ 103-141. 

^‘Construction” has been held to be equivalent to, 
or synonymous with, “erection,”®* “establish 

ment,”®^ “extension,”®5 2 ,nd “removal.”®* 

“Construction” has been compared with, or distin¬ 
guished from, “completion” see 15 C.J.S. p 667 note 
52, “establishment,”®'^ “extension,”®* “improve¬ 
ment,”®* “maintenance,”®*-* “purchase,”®® “recon¬ 
struction,”^ “removal,”* and “repair.”* 

Phrases: “Acquisition, construction or comple¬ 
tion of any public utility or utilities,”^ “beginning 


construction of an electric plant,”* “construction, 
alteration, addition to, or repair of,”* “construction 
and maintenance of public roads and bridges,”'^ 
“construction and maintenance of this trap,”* 
“‘construction and repair* of vessels,”® “construc¬ 
tion, improvement, alteration, or repair,”^® “con¬ 
struction, improvement, and repair,“construction 
of a . . . highway,”^* “construction of a 

house or building,”^* “construction of a railroad, 
“construction of buildings,”^* “construction . . * 

of ‘buildings or other structures,*”^® “construction 
of property, as herein provided,**^“construction of 
public roads and bridges/*^® “construction of said 
contract,’*^® “construction of said highway,***® “con¬ 
struction of school buildings,***^ “construction of 
such levees,***® “construction of the improvement,***® 
“construction of the work,”*^ “construction, opera¬ 
tion of, or repair of wires,**** “construction or ac- 


91. Ind.—Southern Indiana R. Co. v. 
Indianapolis & L. R. Co., supra. 

92. Mass.—Commonwealth v. Hay¬ 
den, 97 N.B. 783, 784, 211 Mass. 296. 

93. Mo.—Butz V. Murch Bros. 
Constr. Co., 97 S.W. 895, 897, 199 
Mo. 279. 

Tex.—Burke v. Brown, 30 S.W. 936, 
10 Tex.Civ.App. 298. 

94. ^^Rstahlishment” sometimes syiu 
onymous 

Iowa.—liarson v. Webster County, 
130 N.W. 165, 167, 150 Iowa 344. 

^ Ala.—Graymont v, Stott, 49 So. 
683, 684, 160 Ala. 670, 671. 

96. “Removal” sometimes synony¬ 
mous 

Tex.—Burke v. Brown, 30 S.W. 936, 
10 Tex.Civ~A.pp. 298, 299. 

97. Iowa.—^Liarson v. Webster Coun¬ 
ty, 130 N.W. 165, 167, 150 Iowa 344. 

97.5 Ohio.—^Priest v. City of Wapa- 
koneta, App., 32 N.E.2d 869, 880. 

98: XJ.S.—Grant v. Hartford & N. H. 

R. Co., Conn., 93 U.S. 225, 228, 23 
L,.Ed. 878. 

Or.—Cabell v. City of Portland. 57 
P.2d 1292, 1297, 163 Or. 628. 

98.5 S.C,—S. S. Newell & Co. v. 
American Mut. Liability Ina Co., 
19 S.E.2d 463, 467, 199 S-C 325. 

99. Mich.—^Michigan Central R. Co. 
V. Pere Marquette R. Co., 87 N.W. 
271, 276, 128 Mioh. 333. 

N.T.—Barker v. Ployd, 66 N.Y.S. 216, 
217, 32 Misc. 474, affirmed 69 N.T. 

S. 1109, 61 App.Div. 92. 

L Miss.—^Trahan v. State Highway 
Commission, ISl So. 178, 182, 169 
Misa 732. 

N.J.—Godft-ey v. Atlantic County, 
101 A. 67, 58. 90 N.J.L&w 617. 

53 C.J. p 596 note 14. 

2. Mass.—^Trask v. Searle, 121 Mass. 
229, 230. 


Pa.—Eichleay v, Wilson, 42 Wkly.N. 
C. 625, 527. 

3. Iowa.—Ross V. Sheldon, 154 N.W. 
499, 601, 176 Iowa 618. 

Minn.^—Julius v, Lena, 9 N.W.2d 255, 
257, 215 Minn. 196. 

Miss.—Gulf M. & N. R. Co. v. Mad¬ 
den, 200 So. 119, 122, 190 Miss. 374. 
Or.—Cabell v. City of Portland, 57 
P.2d 1292, 1297, 153 Or. 628. 

64 C.J. p 395 note 72. 

4. Cal.—Platt V. San Francisco, 110 
P. 304, 311, 158 Cal. 74. 

5. N.T.—People ex rel. Oneonta 
Light & Power Co. v. Public Serv¬ 
ice Commission, Second List., 167 
N.T.S. 486, 489, 180 App.Div. 32. 

8: Cal.—^Richmond Dredging Co. v. 
Atchison, T. & S. P. R. Co., 160 P. 
862, 866, 31 Cal.App. 399. 

7, “Construction of public roads and 
bridges” equivalent 

Ala.—First Nat Bank v. Smith, 117 
So. 38. 40, 217 Ala, 482. 

8. “Operation” included 

Wash.—Schoenwald v. Diamond K 
Packing Co., 73 P.2d 748. 753, 192 
Wash, 409. 

9. U.S.—O’Brien v. Luckenbach S. 
S. Co.. C.C.A.N.Y., 293 F. 170, 175. 

10, “Cleaning*’ not included 

Okl.—Payton v. City of Anadarko, 64 
P.2d 878, 880, 179 Okl. 68. 

IL Or,—Cabell v. City of Portland, 
67 P,2d 1292, 1297, 153 Or. 628. 

i 12. Iowa. — Goben v. Akin, 227 N.W. 
400. 401. 208 Iowa 1354. 

13. Pa.—^Hoffman v. Kline, 150 A. 
889, 892, 300 Pa. 485. 

14. Ohio.—^Wise v. Connell, 10 Ohio 
App. 14, 15, 

Tex.—International & G, N. 3R Co. 
V. Anderson County. Civ,App., 174 
S.W. 305, 315. 

Wis.—^Herreid v, Ettrick & N. Ry. 
Co., 192 N.W. 54, 55, 179 Wls, 516. 
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Maintmianoe and repair 

"The furnishing of gravel and dirt 
In the maintenance and repair of a 
railroad comes within the meaning of 
‘construction* of a railroad.*’ 

Ohio.—Wise v, Connell, 10 Ohio App. 
14, 16. 

15. Conn.—Town of Madison t. 
Kimberly. 169 A, 909, 911, 118 
Conn. 6. 

16. Cal.—Rae v. California Equip¬ 
ment Ca, 86 P.2d 352, 355, 12 Cal.2d 
563. 

17. Pa.—Hoffman v, Kline, 150 A. 
889, S92. 300 Pa. 485. 

la Ala—First Nat. Bank v. Smith, 
117 So. 38, 40, 217 Ala 482. 

19. OoBStrued as maaning 

"The building and completion of 
the structure provided for in the 
contract.” 

Pa—Independent Bridge Co., for Use 
of Ainsley, v. iEtna Casualty & 
Surety Co., 175 A. 644. 647. 316 Pa 
266, 96 A.UR. 549. 

20. S,C—Miller v. Cornell-Young 
Co., 171 S.E. 790, 791, 171 S.C, 228. 

21. Tex.—Page v. Harlingen Inde¬ 
pendent School Dlst, Civ.App., 23 
S.W.2d 829. 830. 

22. Ark.—Drainage Dist. No. 7 v. 
Haverstick. 63 S.W. 589, 692, 186 
Ark. 374. 

2a D.C.—^Harper v. Galliher & 
Hauguely, 29 F.2d 452. 453, 58 App. 
D.C. 252. 

Ark.—^Drainage Dist. No. 7 v. Haver¬ 
stick, 53 S.W.2d 689, 592, 186 Ark. 
374, 

24. Wash-—United States Fidelity & 
Guaranty Co. v. Feenaughty Ma¬ 
chinery Cov, 85 P,2d 1085. 1089, 197 
Wash. 669. 

25. N.H,—Tully V. Carter, 167 A. 
274. 275, 86 N.H. 301. 
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qmsitioii /^26 ^'construction or repair of any chat¬ 
tel,”^7 "construction, repair, and demolition of build¬ 
ings for profit,”28 "construction, repair, cleaning, 
and general care,”2 9 "fireproof construction,”2 9 
‘knowledge of such construction,"mill construc- 
tion,”22 "new construction,”23 "ordinary construc¬ 
tion,”24 "right of way for the construction . . . 

is hereby gTanted,”25 "setting or construction 
plan,”2 5.5 "sewerage ^constmiction,’ ”25 and "under¬ 
ground construction ;”27 and also, adjectively, "con¬ 
struction contract” see Contracts § 11, "construction 
items,”2 8 "construction permit,”2 3 "construction 
project,”^^ “construction work.”^^ 

Other phrases see 12 C.J. p 1299 note 88-p 1300 
note 10, 

Determination of Meaning of Language 

-^In Gtoeral. Strictly, the term signifies deter¬ 
mining the meaning and proper effect of language 
by a consideration of the subject matter and at¬ 
tendant circumstances in connection with the words 
employed;^ 2 defining and declaring the meaning of 


that which is obscure and uncertain, elucidation, 
explanation, interpretation, the method of construct¬ 
ing, interpreting, or explaining a declaration of 
fact;^2 also an attributed sense or naeaning, and 
sense or understanding.'*^ Under particular cir¬ 
cumstances, the term has been held to refer to the 
evidence of the different witnesses in a eaae;^5 and 
is defined as meaning the application of the law to 
the facts stated.^® 

-^Applied to Documents and the Like, In this 

connection, "construction” has been defined as as¬ 
certaining the intention in accordance with well-set¬ 
tled l^al rules, such intention being gathered pri¬ 
marily from the language used in the ordinary and 
popular sense ascertaining the meaning of the 
signs or words made upon a document, and their 
relation to factsascertainment of the meaning 
of the language to those using it;^® drawing of 
conclusions respecting the subjects that lie beyond 
the direct expression of the text from elements 
known from and given in the text, conclusions 
which are in the spirit, although not within the 
letter of the text;50 effort by applying certain rules 


26. Pa-—Hoffman v. Kline, 150 A. 
889, 891, 800 Pa. 485. 

27. Wash.—^I.*abberton v. Shilaos, 
217 P. 37, 38. 126 Wash, 43. 

28. N.Y.—Schmidt v. Berger, 116 N. 
E. 382. 383. 221 N.T, 26. 

Hungerford v. Bonn, 171 N.Y.S, 
280, 282, 1S3 App.Div. 818. 

29. Conn.—^Donnelly v. City of New 
Haven, 111 A, 897, 898, 95 Conn. 
647. 

30. Wis.—^Hickman v. Wellauer, 157 
N.W. 767, 768, 163 Wis. 160, 

31. Cal.—^Hammond Lumber Co. v. 
Goldberg, 13 P.2d 814, 818, 125 Cal. 
App. 120. 

32. Wis.—^Hickman v. Wellauer, 157 
N.W. 767, 768, 163 Wis. 160. 

33. “Sepaixs^ dlstlngnished 

Neb.—Platte County v. Butler Coun¬ 
ty, 135 N.W. 439, 440, 91 Neb. 132. 
R.I.—Murphy v. Huffy, 124 A. 103, 
105, 46 K.I. 210. 

34. Wis.—^Hickman v. Wellauer, 167 
N.W. 767, 768. 163 Wis. 160. 

35. Colo.—^Nicolas v. Grassle, 267 P. 
196, 197, 83 Colo. 636. 

35.5 "Sn tile oonstxxLctioii. work 
A ‘‘setting or construction plan” 
consists of a drawing or plan show¬ 
ing the location for each piece of 
tile in thie building according to coi^ 
r^ponding numbers. 

Wash.—^Washington Brick, Lime & 
Sewer Pipe Co. v. Anderson, 29 P. 
2d 690, 691, 176 Wash. 416. 

36. weacftge ‘eacteasiosL’ ” •q.niva- 
lant 

-p-Greymant v. Stott. 49 So. 683, 
684, 166 Ala. 570, 671. 


37. Ohio.—^Middletown Home Tele¬ 
phone Co. V. City of Middletown, 2 
Ohio N.P„N.S., 455, 469. 

38. XJ.S.—Crane Co. v. Fidelity 
Trust Co., C.C.AWash., 238 P. 693, 
698. 

39- D.C.—^Durham Life Ins. Co. v. 
Federal Radio Commission, 55 P.2d 
537, 538, 60 App.D.C. 375. 

40- Ind,—Putman v. Murden, 184 N. 
E. 796, 799, 97 Ind.App. 313. 

4L Okl.—City of Muskogee v. Be- 
bee, 142 P.2d 859, 860, 193 Okl. 
511—City of Grandfield v. Davis, 
114 P.2d 488, 489, 189 Okl. 166. 
As occupation within purview of 
compensation acts see the C.J.S. 
title Workmen’s Compensation 
Acts § 36, also 71 C.J. p 370 note 
71-p 372 note 2, p 373 notes 44-50. 
Statutory meaning 

“ ‘Construction work’ . . . means 
improvement or alteration or repair 
of buildings, structures, streets, 
highways, sewers, street railways, 
railroads, logging roads, interurban 
railroads, electric, steam or water 
plants, telegraph and telephone 
plants and lines, electric lines or 
power lines, and includes any other 
work for the construction, altering 
or repairing for which machinery 
driven by mechanical power is used.” 
Okl.—^Payton v. City of Anadarko, 64 
P.2d 878, 880, 179 OkL 68. 

^^Repalxs” dlstinguislied 
Iowa.—Johnson County Sav. Bank v. 
City of Creston, 231 N.W. 706, 706. 
212 Iowa 929. 
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“Bepair work” compared and dis- 
tingnished 

Iowa.—Ross V. Sheldon, 154 N.W. 
499, 501, 176 Iowa 618. 

42. Iowa.—Johnson v. Dee Moines 
Lu Ins. Co., 75 N.W. 191, 102, 105 
Iowa 273. 

Mo.—Dorrance v. Dorrance, 148 S.W. 
94, 98, 242 Mo. 626. 

43. Iowa.—Johnson v. Des Moines 
L. Ins. Co., 75 N.W. 191, 102, 105 
Iowa 273. 

44. Ind.—^Terre Haute ADR. Co. v. 
Erdel, 62 N.K 706, 797, 158 Ind. 
344. 

45. Or.—^Wigan v. La Pollett, 165 P. 
579, 5S4, 84 Or. 488. 

46. Okl.—Pettis T. Johnston, 190 P. 
681, 700, 78 OkL 277, 

47. Or.—State v. Sanhom, 201 P. 
430, 432, 101 Or. 686. 

Tex.—Corpus Juris dted in Fletcher 
V. Ely. Civ.App., 63 aw.2d 817, 
818, 

48. Mo.—^Laclede Constr. Oo. v. T, J, 
Moss Tie Co.. 84 S.W. 76. 88. 185 
Mo. 25. 

49. N.H.—Hurd v. Nadeau, 123 A 
236, 237, 81 N.H 183. 

50. XJ.S.—^Marsh v. Preferred Acci¬ 
dent Ins. Co., aCAOhlo, 89 P.2d 
932, 934. 

Me.—^Roberts v. Portland Water 
Dish, 126 A 162. 163, 134 Me. 63- 
12 OJ. p 1301 note 16, p 1302 note 17. 

Similarly eacpressed 

“The drawing of warrantable c<m- 
clusions not always included in the 
direct expression.” 
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to ascertain the intention of the parties, when it 
is not clearly disclosed by their own forms of ex¬ 
pression the process, or the art, of determining 
the sense, real meaning, or proper explanation of 
obscure or ambiguous terms or p2X)visions in a stat¬ 
ute, written instrument, or oral agreement, or the 
application of such subject to the case in question, 
by reasoning in the light derived from extraneous 
connected circumstances or laws or writings bear¬ 
ing upon the same or a connected matter, or by 
seeking and applying the probable aim and purpose 
of the provision.5^ It has been said that construc¬ 
tion can be employed only for the discovery of the 
true intent and meaning of an instrument, and 
when the language is plain there can be no construc¬ 
tion, because there is nothing to constnic,^^ for 
the word implies ambiguityS^ and necessarily pre¬ 
supposes obscurity, doubt, or uncertainty. 

^^Construction” has been compared with, and dis¬ 
tinguished from, “comparison” see 15 CJ.S. p 649 
note 21, and “interpretation.”^^ 

For construction of particular instruments or pro¬ 
visions see such C.J.S. titles as Constitutional Law 
§ 12, Contracts § 294, Deeds § 82, Statutes § 311, 
and Wills § 589. 

Construction of the common law. It has been 


said that there is no such thing as construction of 
the common lawj it is not interpreted, it is de¬ 
clared; 57 but the term itself and phrases in which 
it is used, such as the “common law of England,” 
may be construed see Common Law § 2. 

Contemporaneous construction. A rule of inter¬ 
pretation, applied chiefly to constitutional or stat¬ 
utory provisions, and which, since it is not an abso¬ 
lute one, does not preclude inquiry by the courts as 
to its original correctness, 58 although it has been 
said that under particular circumstances such inter¬ 
pretation should be treated with great deference 
and the term has been specifically defined as con¬ 
temporary interpretation,®^ or that construction or 
interpretation which a statute receives soon after 
its enactment.It has been held to be equivalent 
to “customary interpretation.”®^*® 

As applied to constitutional provisions sec Con¬ 
stitutional Law § 32, and to statntes see Statutes 
§ 357. 

Court of construction. A court of equity or the 
common law, as the case may be, is called the court 
of construction with regard to wills, as opi)osed to 
the court of probate, whose duty is to decide wheth¬ 
er an instrument is a will at all.®- 


Me.—Roberts ▼. Portland Water 
Dist., supra, 

51. U.S.—St Louis V. Chicago House 
Wrecking Co., Mo., 200 F. 239, 241, 
118 C.C.A. 425. 

52. Tex.—Koy v. Schneider, 221 S.W. 
880, 884, 110 Tex 309. 

Va.—South Hill Production Credit 
Ass'n V. Hudson, 6 S.E.2d 668, 609, 
174 Va. 284. 

12 C.J. p 1301 note 12. 

53. Ariz.—Corpus Juris cited in 
Maxey v. Somerton State Bank, 
197 P. 894, 895, 22 Ariz. 371. 

Ind.—Terre Haute & L R. Co. v. 
Erdel, 62 N.R 706, 707, 158 Ind. 
344. 

Iowa.—Corpus Jnris gnoted In Home 
Owners’ Loan Corporation v. Dis¬ 
trict Court. 272 N.W. 416, 418, 223 
Iowa 269—Corpus Jnris gnoted in 
Metropolitan Life Ins. Co. of City 
of New York v. Reimer, 283 N.W. 
826, 828, 220 Iowa 1162—Corpus 
Jnris gnoted in Hahn v. Clayton 
County. 255 N.W. 695, 699, 218 
Iowa 543. 

Mo.—Corpus juris guoted in State v. 
Allen, 256 S.W, 737, 739, 301 Mo. 
631. 

N.J.—Corpus Juris guoted in Kelly 
V. Guarantee Trust Co., 164 A. 34, 
37, 112 N.J.Eg. 130. 

Tex—^Hinson v. Noble, Civ.App., 122 
S.W.2d 1082. 1087—Pierce-Fordyce 
Oil Ass’n V. Warner Drilling Go.. 
Civ«App., 187 S.W. 516, 517. 


54. Ind.—Deane v. State, 64 N.E. 
916, 917, 159 Ind. 313. 

Ky.—Frye’s Guardian v. Gamble 
Bros., 221 S.W. 870, 872, 188 Ky. 
283. 

Tex.—Koy v. Schneider, 221 S.W. 880, 
884, 110 Tex 369—^Texas Banking 
and Insurance Co. v. Cohen, 47 Tex 
406, 413, 26 Am.R. 298. 

Pierce-Fordyce Oil Ass’n v. War¬ 
ner Drilling Co., Civ.App., 187 S. 
W. 516, 517. 

55. Ga—Gulf Paving Co. v. City of 
Atlanta, 99 KE. 374, 375, 149 Ga 
114. 

Ky.—McGlone v. Horton, 80 S.W.2d 
522. 625, 258 Ky. 463—Fr>*e’s 

Guardian v. Gamble Bros., 221 S. 
W. 870. 872, 188 Ky. 283. 

Ohio.—Cohn-Hall-Marx Co, v. Vanos- 
dall. 167 N.B. 908, 909, 25 Ohio App. 
360. 

Tex.—^IPierce-Fordyce Oil Ass’n v. 
Warner Drilling Co., Civ.App., 187 
S.W. 516, 517. 

SiTnilarly expressed 

’‘The term ‘construction’ implies 
uncertainty as to the meaning of lan¬ 
guage used in a written instrument.’* 
Tex—Hinson v. Noble, Civ.App., 122 
aW.2d 1082, 1087. 

56. Ma—^Roberts v. Portland Water 
Dist. 126 A. 162. 124 Me. 63. 

N.J.—^Kelly v. Guarantee Trust Co.. 
164 A. 34. 37. 112 N.J.Eg. 130. 
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Tex.—Texas Banking & Insurance 
Co. V. Cohen. 47 Tex 40$, 413, 26 
Am.R. 298. 

12 C.J. p 1302 notes 28, 29-33. 

As applied iuterpretatioxL 

“In other words, it [construction] 
does not stop with interpretation 
but applies the language as inter¬ 
preted to both the subject-matter 
and the attendant circumstances.” 
Mo.—Dormnee v. Dorrance, 148 S.W. 
94. 98, 242 Mo. 625. 

57. Cal.—Churchill v. Pacific Impr. 
Co., 31 P. 560, 561. 96 Cal. 490. 

sa U.S.—Houghton v. Payne, D.C., 
24 S.Ct. 590. 593, 194 U.S. 88, 48 
L.Bd. 888. 

59. U.S.—MePhee v. Union Pac. R. 
Co., Colo., 158 P. 5. 12. 87 C.C.A. 
619. 

Should h# aocoarded considerable 
weight 

Colo.—Corpus Juris Secundum cited 
in Bedford v. Sinclair, 147 P.2d 
486. 489. 112 Colo. 176. 

60. U.S.—MePhee v. Union Pac. R. 
Co.. Colo., 158 P. 5. 12. 87 CCA 
619. 

6L Mont.—State v. Brannon, 28£ P. 
202. 206, 86 Mont 200. 67 AUR. 
1020. 

61.5 Ky.—O’Connell v. Duff, 125 S. 
W.2d 718, 720, 276 Ky, 782. 

62, Black LD. 
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Equitable construction. A construction of a law, 
rule, or remedy which has regard more to the equi¬ 
ties of the particular transaction or state of affairs 
involved than to the strict application of the rule or 
remedy; that is, a liberal and extensive construc¬ 
tion, as opposed to a literal and restrictive construc- 
tion.®3 

Liberal construction. In general, a fair and rea¬ 
sonable interpretation, so as to attain the object for 
which an instrument is designed and the purpose to 
which it is applied, not requiring that the words 
shall be forced out of their natural meaning.^4 jt 
is opposed to strict construction.^^ 

For specific uses of the term see Bonds § 39; 
Contracts § 318, Deeds § 82, Guaranty § 38, and 
Statutes §§ 387, 388. 

Reasonable construction. A reasonable construc¬ 
tion of an instrument means that in case the words 
are susceptible of two senses, one strict, the other 
more enlarged, that should be adopted which is the 
more consonant with the apparent intent.®® 

Rule of construction. A role which either governs 


the effect of an ascertained intention or points out 
what a court should do in the absence of express 
or implied intention.®®*® A regular course of deci¬ 
sions on the text of a law constitutes a rule of con¬ 
struction by which that text is to be applied to all 
similar cases.®®*^® 

Strict construction. The construction of an in¬ 
strument according to its letter, which recognizes 
nothing that is not expressed, takes the language 
used in its exact and technical meaning and admits 
no equitable considerations or implications ;®7 one 
which limits the application of the provisions of the 
instrument to cases clearly described by the words 
used, also called ^‘literal construction.”®® It has 
been said, however, that, following the Century 
Dictionary definition of “strict” as exacting, rigor¬ 
ous, or severe, there are degrees of strictness, and 
that in law “strict construction,” while it excludes 
mere implications, does not require a literal and 
blind adhesion to mere words.®® 

For specific uses of the term see Bonds § 39; Con¬ 
tracts § 294; Deeds | 82; Guaranty § 38; Principal 
and Surety §§ 132,133; and Statutes §§ 387, 389. 


Powers of ootirfe of probate and court 
of construction contrasted 
“Now, the court of probate may de¬ 
cide that a given instrument is a 
will, and yet the court of construc¬ 
tion may decide that it has no oper¬ 
ation, by reason of perpetuities, il¬ 
legality, uncertainty, etc.*’ 

Black L.D. 

2:q.uitabla processes invoked in the 
court of oozLStruction 
“It may be affirmed generally that 
it is whenever the written expres¬ 
sion, with its purely verbal defini¬ 
tions of values, affixed to them by 
lexicographers or by custom, is not 
deemed by the court to be consist¬ 
ent with the real intent—then the 
door is opened, sub modo, to evidence 
beyond the writing. The interpreta¬ 
tion or construction, in other words, 
then invokes the judicial processes 
known as eguitable. Construction is 
nothing other than an attempt by the 
judge in equity to bring the text and 
the intent of a dubious writing into 
precise harmony with equity, with 
equitable probabilities, and with the 
higher principles of justice and rea¬ 
son. But a resort to this extraor^ 
dinary process cannot he invoked ar¬ 
bitrarily. . . . There must be a 
case shown for equitable interfer¬ 
ence. The written expression must 
be at least dubious.'' 

K.T, —^In re Lummis, 16$ N.Y.a 936. 
940, 101 Misa 258. 

93. Black UD. 

Ekiuitable construction of contracts 
or statute see Contracts § 319, and 
Statutes S 324. 


"A. true equitable coustructiou con¬ 
sists in showing by principles of nat¬ 
ural good sense that a pax*ticular 
case is not comprehended within the 
meaning of a law because if it were 
so comprehended some absurdity 
would necessarily follow.” 

Neb.—Smiley v. Sampson, 1 Neb. 56, 
91. 

Modem modificatiou 

“It is clear that complainant does 
not bring himself within the stat¬ 
ute, if we confine ourselves to what 
it says. But it is contended that it 
means more than it says, and that, 
by the equity of the act, an absolute 
right of redemption Is given, which 
this court can assist in enforcing. 
Statutes are sometimes interpreted 
in this way. But the liberty once 
practiced by the English courts, of 
modifying statutes by what is called 
their equitable construction, has been 
much modified by the modem cases. 
‘Equity/ says Lord Coke in the 
often-quoted sentence, *is a construc¬ 
tion made by the judges, that cases 
out of the letter of the statute, yet 
being within the same mischief or 
cause of the making of the same, 
shall be within the same remedy that 
the statute provideth.' ‘The modem 
doctrine is that to construe a statute 
liberally, or according to its equity, 
is nothing more than to give effect 
to it according to the intention of the 
lawmaker, as indicated by its terms 
and purposes.* ** 

TJ.S.—^Read V. Dingess, W.Va., 66 P. 
21, 29, 8 aCJL 389. 
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64. U.S.—^Lawrence v. McCalmont, 
N.Y., 2 How. 426, 449, 11 L.Ed. 326. 

Ky.—Mutual Life Ins. Co. of New 
York V. Bryant, 177 S.W.2d 588, 
592, 296 Ky. 815, 153 A.L.R, 422, 
N.Y.—Crist V. Burlingame, 62 Barb. 
351, 355. 

65. N.C.—Causey v. Guilford Coun¬ 
ty, 135 S.E, 40, 46, 192 N.G 298, 

Va—South Hill Production Credit 
Ass’n V. Hudson, 6 S-B.2d 668, 669, 
174 Va 284. 

66. 1 Story Const.U.S. $ 419. 

66.5 N.Y.—^In re Union Trust Ca, 
151 N.Y.S. 246, 249, 89 Misa 69, 

54 C.J. p 1109 note 8. 

Subordinate role of constmetion 
A mere judicial exposition of the 
natural meaning of a certain form of 
expression, 

N.J.—Dutton V. Pugh, 18 A. 207, 209, 
45 N.J.Eq. 426, 431—Post v. Her¬ 
bert’s Ex’rs, 27 N.J.EJq, 640, 543. 

66.10 U.S.—TaJbot v. Seeman, N.Y., 
1 Cranch X, 36, 2 UEd 15. 

67. Black D.D. 

68. Bouvier D.D. 

68. Md.—^Bowman y. Ldttle, 61 A 
657, 101 Md. 273. 

Tend^cy of modem declsioiis 

“Indeed, thfe tendency of mt»dera 
decisions of the courts is to reduce 
to a minimum the difference between 
strict and liberal construction.** 
la—^Barber Asphalt Paving Co. 
Watt, 26 So. 76, 72, 61 laAna 
1346, 1351. 



16A C. J. S. 


CONSTRUCTIVE 


Other phrases: “Gases involving tlie construction 
of the Constitution of the United States, or of this 
State,“construction of a statute,“'construc¬ 
tion^ of a written document,”’^- “construction of said 
contract,“construction of the Constitution,**'^^ 
“construction of the will,” see Wills § 589, “literal 
construction** see “strict construction” supra note 
68 , “the proper construction of a statute,and 
“you are to give them such a reasonable construction 
and meaning.”'^® 

CONSTRUCTIVE. Derivative, or inferential *,'^7 
that which is established by the mind of law in its 
act of construing facts, conduct, circumstances, or 
instruments; that which has not the character as¬ 
signed to it in its own essential nature, but ac¬ 
quires such character in consequence of the way in 
which it is regarded by a rule or policy of law; 
hence, inferred, implied, made out by legal inter¬ 
pretation.*^ 8 “Constructive** has been distinguished 
from “actual” see 1 C J.S. p 1433 note 51. 

Constructive assent. An assent or consent im¬ 
puted to a party from a construction or interpreta¬ 
tion of his conduct, as distinguished from one which 
he actually expresses.*^^ 

Constructive knowledge. It has been said that 
“constructive knowledge** is in the nature of legal 
inference as distinguished from express informa¬ 
tion of a fact,^^ and that, while express information 
is lacking, it is such as may arise through general 
observation by inspection or otherwise.Si “Con¬ 
structive knowledge” is defined to be knowledge or 
notice of circumstances which would put a prudent 
mn.Ti upon inquiry as to the fact in question 


the knowledge which is gathered from all the facts 
and circumstances of each particular case, as well 
as from well established inferences or presumptions 
in law;^2 knowledge which might have been ac¬ 
quired by diligence, but was not acquired.®^'® 

“Constructive knowledge” is regarded as synony¬ 
mous with “constructive notice,” see Notice § 2, and 
“constructive notice” is defined generally in Notice 
§ 6 . 

The concept expressed by the terms “constructive 
knowledge** or “constnictive notice” is treated in 
various places throughout this work, and frequently 
is treated, in connection with different situations, in 
more than one place within a single title. By way of 
illustration, a master may be liable for injuries 
to the servant arising from defects in the place of 
work or in the machinery or appliances if the master 
has constructive knowledge of such defects, as treat¬ 
ed in Master and Servant §§ 244-248. If a servant 
has constructive knowledge of defects and dangers 
it may be sufficient to charge him with assumption 
of the risk, as discussed in Master and S^ant § 
388. Similarly, an employee may he charged with 
contributory negligence where he has constructive 
knowledge of defects and dangers, as discussed iu 
Master and Servant § 433. The doctrine of con¬ 
structive knowledge is frequently applied in the law 
of negligence, and is treated generally in this con¬ 
nection in Negligence § 5 c. For other specific ref¬ 
erences to the treatment of constructive knowledge 
or constructive notice see the indexes to the various 
titles throughout this work and consult the Descrip¬ 
tive-Word Index. 

Constructive seisin. A seizin in law where there 


TU Mo.—Dorrance v, Dorrance, 148 
S.W. 94, 97, 242 Mo. 626. 

“71. I>el.—-Potter v. Potter, 2 A.2d 
92, 95, 9 W.W.Harr. 487. 

Ind.—Terre Haute & K R. Co. v. 
Erdel, 62 N.E. 706, 707, 158 Ind. 
344. 

See also the C.J.S. title Statutes § 
311, and 69 C.J. p 943 note 29 et 
seq. 

"72. N.H.—Smart v. Huckins, 134 A. 
520, 523, 82 N.H. 342. 

73. Pa.—^Independent Bridge Co., for 
Use of Ainsley, v. .ffitna Casualty 
& Surety Co., 175 A. 644, 647, 316 
Pa. 266, 96 A-L,R. 649. 

*74. Ga.—Lunsford v. State, 199 S.E. 
808, 809, 187 Qa. 162—^Hodges v. 
Seaboard Loan & Savings Ass’n, 
199 S.E. 106, 106, 186 Ga. 845— 
Turner v. State, 195 S.E. 431, 432, 
185 Ga. 432—Gulf Paving Co. v. 
City of Atlanta, 99 S.K 374, 149 
•Ga. 114. 


See also Constitutional Law § 12. 

75- Ind.—^Deane v. State, 64 N.K 
916, 917, 159 Ind. 313. 

76. Or.—^Wigan v. La Pollett, 165 P. 
679, 584, 84 Or. 488. 

77. B.C.—Middleton v. Parke, 3 App. 
E.C. 149, 160. 

78. Black L.I>. 

Trade mark of a fiction 

“The term ‘constructive* Is the! 
mere trade mark of a fiction.’* I 

—Schoedel v. State Bank of 
Newburg, 13 N.'W.2d 534, 535, 245 
Wis. 74, 152 A.L.R. 459. 

79. Black L,D. 

See also assent 6 C.J.S. p 1019 note 
62. 

sa As legally Inferred 

“A common illustration is that if 
a person reads a deed or contract, 
by that fact he has actual knowledge 
of its contents. If, on the other 
hand, he has never seen or read the 
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paper but it is of public record, he 
is presumed to have knowledge of its 
contents. In the one instance he ac¬ 
tually knows the contents; in the 
other he may not, and yet be charged 
with all the consequences flowing 
from such knowledge.*’ 

D.C.—Colby V. Riggs Nat. Bank, 92 
F.2d 183, 194, 67 App.D.Q 259, 114 
A.L.R. 1065. 

81. La.—Aucoin v. City of Baton 
Rouge, App., 171 So. 412, 413. 

81.5 Cal.—^Hayward Lumber & In¬ 
vestment Co. V. Orondo Mines, 94* 
P.2d 389, 3S3, 34 Cal.App.2d 697. 

I 82. Del.—Brown v. Green, 42 A. 991, 

I 993, 17 DeL 535. 

82.5 Ga.—Golden v. National Life 
& Accident Ins. Co., 5 S.E.2d 198, 
203. 189 Ga. 79, 125 A.L.R. 838, 
conformed to 6 S.K.2d 112, 61 Ga. 
App. 197. 

Tex.—Luck v. Buffalo Liakes, Civ, 
App., 144 S.W.2d 672, 676, 



CONSTRUCTIVE 


16A C.J.S. 


is no seizin in fact;^^ the right to the possession. 

It has been said that there is also what is called 
a constmctive seizin in deed which, for all legal 
purposes, is equivalent to an actual seizin.*^ ‘*Con- 
structive seizin” has been held equivalent to “seizin 
in law,”S^ and sometimes equivalent to “seizin in 
deed.”^*^ It has been distinguished from “actual 
possession”^^ and “constructive possession.”^^ 

“Seizin” is treated generally in 79 C.J.S. p 1025 
note 87~p 1029 note 1. 

Constructive taking, A phrase used in the law 
to characterize an act not amounting to an actual 
appropriation of chattels, but which shows an in¬ 
tention to convert them to one's use, as if a per¬ 
son intrusted with the possession of goods deals 
with them contrary to the orders of the owner. 

Other phrases: “Constructive corruption, 


“constructive custody,“constructive possession 
of an intangible,”33 and additional phrases em¬ 
ploying the word “constructive” are set out in the 
note.33.5 

OONSTEUOTIVELY. By way of construction or 

interpretation, by fair inference.33.50 
Phrases: “Constructively annexed,”34 “construc¬ 
tively engaged,”35 “constructively insolvent, ”3 3 and 
“constructively present.”37 

OONSTEUE. 

Present Tense 

To show the meaning of, to explain, to interpret, 
or to translate ;38 and judicially as meaning to read 
for the purpose of ascertaining the meaning and 
effect.39 

Phrases: “ ^Construe' a lease,”^ “construe a sec¬ 
tion of the Constitution,”3 and “proceeding to con- 


83. W.Va.—Garrett v, Ramsey, 26 
W.Va. 345. 351. 

84. Ark.—^McGuire v. Cook, 13 Ark. 
448, 459. 

85. N.Y.—Vandertieyden v. Crandall, 
2 Den. 9, 21. 

86. Conn.—^Todd v. Oviatt, 20 A. 440, 
444, 58 Conn. 174, 7 L.R.A, 693. 

87. N.Y.—Jenkins v. Fahey, 73 N.Y. 
355, 362. 

88. W.Va,—Garrett v. Ramsey, 26 
W.Va. 345, 351. 

89. W.Va.—Garrett v. Ramsey, su¬ 
pra. 

9<K Black L.D. 

9X. Eng.—^Adams v. Great North of 
Scotland R. Co., 1891, A.O. 31, 46. 
47. 

98. N.Y.—^In re Kogan, 252 N.Y.S. 

116, 119, 141 Mtsc. 412. 

See also Executions § 91, and Inn¬ 
keepers I 19. 

93. SEeaning discussed 

*'The term 'constructive,* as ap¬ 
plied to possession of an intangible, 
is not used to distinguish such pos¬ 
session from some other kind of pos¬ 
session of an intangible. In the case 
of a tangible there can be a posses¬ 
sion in fact as well as in leg^ the¬ 
ory; but in the case of an intangi¬ 
ble, possession is a legal concept and 
is manifested only through recogni¬ 
tion of legal conseauences. It may 
be said that ownership of intangibles 
is the subject of possession, or that 
ownership draws to itself a construc¬ 
tive possession, but such statements 
merely afford a rational basis for the 
practical rule that the legal conse¬ 
quences oif possession of a tangible 
are attadfeied to the ownership 
of an Intangible res.** 
tJ.S.—^In re Marsters, C.C.AInd-, 101 
F.2d 305, 360, 367. 


93.5 Phrases treated elsewhere 

(1) “Constructive arrest'* see Ma¬ 
licious Prosecution § 10, 

(2) “Constructive authority** see 7 
C.J.S. p 1292 note 44.1. 

(3) “Constructive bailments'* see 
Bailments § 16, 

(4) “Constructive breaking;** see 
Burglary § 9. 

(5) “Constructive contempt** see 
Contempt § 4. 

(6) “Constructive conversion** see 
Trover and Conversion § 1. 

(7) “Constructive crime*’ see Crim¬ 
inal Law § 1 b. 

(8) “Constructive delivery” in the 
law of sales see Sales § 155. 

(9) “Constructive desertion” as 
grounds for divorce see Divorce § 
36 c. 

(10) “Constructive eviction” see 
Covenants § 108 b, and Landlord and 
Tenant $ 445. 

(11) “Constructive force** see Rape 
§ 12 b, ajad Robbery § 10. 

(12) “Constructive fraud** see 

Fraud § 2 c. 

(13) “Constructive mortgage” see 
Mortgages § 18. 

(14) “Constructive murder** see 

Homicide § 13. 

(15) “Constructive notice** see 

Constructive knowledge, supra, note 
80 et seq and Notice § 6. 

(16) “Constructive occupancy” see 
Homesteads § S3. 

(17) '^Constructive or quasi con- 

1 tracts” see Contracts § 6. 

(18) “Constructive payment of 

' wages” under Social Security Act 
i provisions see Social Security and 
' Public Welfare | 40. 

I (19) “Constructive possession” see 
j Adverse Possession §5 180 b, 184, and 
Property 5 14 c. 


(20) “Constructive presence** see 
Criminal Law § 86 b. 

(21) “Constructive reduction to 
practice” see Patents § 87 a. 

(22) “Constructive seizure” of per¬ 
sonal property as sufficient to con¬ 
stitute a valid levy to satisfy an ex¬ 
ecution see Executions $ 97 a (3) 
(b). 

(23) “Constructive service** of 
process see Process § 43. 

(24) “Constructive total loss” see 
Insurance § 956. 

(25) “Constructive treason” eee 
Treason § 1. 

(26) “Constructive trespass** see 
Trespass § 1. 

(27) “Constructive trusts** see 
Trusts § 16. 

93.50 Century D. 

94. Wls.—Thomsen v. Cullen, 211 N. 
W. 439, 446, 196 Wis. 581. 

95. Pa.—^Magruire v. James Lees & 
Sons Co., 116 A. 679, 680, 273 Pa. 
85. 

96. S.D.—Seneca Independent School 
District v. Traver, 256 N.W. 365, 

^ 368, 63 S.D. 68. 

97. Ky.—Baisden v. Commonwealth, 
114 S.W.2d 73, 74, 272 Ky. 267— 
Clark V. Commonwealth, 108 S.W. 

i 2d 1036, 1039, 269 Ky. 833. 

9a Cal.—Churchill v. Pacific Impr. 
Co., 31 P. 660, 661, 96 CaL 490. 

99, Mont-—O’Donnell v. Glenn. 23 P. 
1018, 1022, 9 Mont 462, 462, 8 LR. 
A. 629. 

L Or.—Swetland Bldg. Ca v. Chil¬ 
dren’s Home, 270 P. 927, 929, 127 
Or. 188. 

a Mo.—Corbett v. Lincoln Savinrs 
& I/oan Ass’n, 4 S.W.2d 824, 827- 
See also Federal Courts S 220. 
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CONSUETUDO EX CERTA 
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strue a also "construing contemporaneous 

instruments together,”^ and "construing statute.”® 

Construed 

The past tense has been employed as meaning re¬ 
garded or considered.® 

Phrases: "Construed as continuations thereof,”^ 
and "shall be construed.”® 

CONSTTTPEATE. To violate, debauch, or defile.^ 

CONSUETUDHSTAIMUS. in ecclesiastical law, a 
ritual or book containing the rites and forms of di¬ 
vine offices or the customs of abbeys and monas- 
teries.i-® 

OONSUETXJDIN'ARY LAW. Customary law, or 
the law derived by oral tradition from a remote an- 
tiquity.^l Customs and usages as constituting the 
common law see Common Law § 10. 

CONSUETUBnnBUS ET SERVIcnS. In old 
English law, a writ of right close, which lay against 
a tenant who deforced his lord of the rent or service 
due to him.1-® 

COHSUETUDO. A Latin term, derived from "con- 
sueto,” properly signifying custom,and defined as 
meaning a custom, an established usage or prac- 
tice.^^ The plural, "consuetudines,” in old English 
law, has been defined as meaning customs; and in 


legal understanding it signifies also tolls, murago, 
pontage, paviage, etc., newly granted by the king, 
hence tolls, duties, or taxes.i® 

Consuetudines et assisa farestw. The customs and 
Assise of the Forest;^® the title of a statute of un¬ 
certain date.^*^ 

Consuetudines feudorum. Literally ^Teudal cus¬ 
toms.” A compilation of the law of feuds or fiefs 
in Lombardy, made A. D. 1170, said to be of great 
authority.!® 

OONSTJETUDO OONTEA RATIONEM INTRO- 
DTJOTA POTIUS USXJItPATIO QTJAM CON- 
SlJETroO APPETiLARI BEBETA® 

CONSUETTOO DEBET ESSE OEETA; NAM IN- 
OERTA PRO NULLA HABETUR.*® 

CONSUETUDO EST ALTERA LEXA^ 

CONSUETUDO EST OPTIMUS INTERPRES 
LEGUM.2® 

CONSUETUDO ET COMMUNIS ASSUETUDO 
VINCIT LEGEM NON SCRIPTAM, SI SIT 
SPECIALIS; ET INTERPRETATUR LEGEM 
SCRIPTAM, SI LEX SIT GENERALIS.s® 

CONSUETUDO EX CERTA CAUSA RATIONA- 
BILI USITATA PRIVAT COMMUNEM LE- 
GEM.24 


3. N.T.—^In re Curley’s Estate, 293 

JT.T.S. S70, 372. 161 Misc. 391. 

4. Ark.—^Mechanics’ Lumber Co. v. 
Tates Aunerican Mach. Co., 26 S. 
W.2d 80. 83, 181 Ark. 415. 

Construction of separate writings in 
general see Contracts § 298. 

5. Ill.—^Ijawton v. Sweitzer, 188 Isr.B. 
811, 813, 364 IlL 620. 

6 . Cal.—Churchill v. Pacific Impr. 
Co., 31 P. 560, 561, 96 Cal. 490. 

In re Sloan’s Estate, 46 P.2d 1007, 
1011 , 7 Cal.App.2d 319. 

7. Cal.—Churchill v. Pacific Impr. 
Go., 31 P. 668 , 561, 96 Cal. 490. 

In re Sloan’s Estate, 46 P.2d 
1007, 1011 , 7 CaJ.App.2d 319. 

8 . “Shall he deemed” and “shall 
mean.” equivalent 

Pa.—^Dilworth y. Schuylkill Impr. 
Land Co., «9 A. 47, 48, 219 Pa. 527. 

9. Ind.—^Harper v. Delp, 8 Ind, 225, 
230. 

N.Y.—Koenig t. Nott, 2 Hilt 323, 
329. 

m Black L.D. 

IL Black UD. 

19. Black LJ>. 


13. Coke Litt. p 58 b. 

14. Black L.D. 

Consuetudo Anglicana—the custom 
of England; the ancient common 
law, as distinguished from lex, the 
Roman or civil law. 

Black L.D. 

Consuetudo euxise—the custom or 
practice of a court 
Black L.D. 

Consuetudo mercatorum—the cus¬ 
tom of merchants, the same with lex 
mercatoria, or law merchant 
Black L.D. 

15. Black L.D. 
le. Black L.D. 

17. Burrill L.D. ! 

18. Black Ij.D. 
aistoarloal referees 

**It is called, also, the Book of 
Fiefs, and is of great and generally 
received authority. The compilation 
is said to have been ordered by Fred¬ 
eric Barbarossa, Erskine, Inst 2, 3, 
5 , and to have been made by two Mi¬ 
lanese lawyers, Spelman, Gloss, but 
1 this is uncertain. It is commonly 
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annexed to the Corpus Juris Civills, 
and is easily accessible.” 

Bouvier L.0. 

19. A maxim meaning ”A custom in¬ 
troduced against reason ought rather 
to be called a ’usurpation’ than a 
‘custom.’ ” 

Black I 4 .D. 

20 . A maxim meaning '*A custom 
should be certain; for an uncertain 
custom is considered null.” 

Black L.D. 

21 . A maxim meaning “Custom Is 
another law.” 

Black L.0. 

22 - A maxim meaning **Custom is 
the best expounder of the laws.” 
Black L.D. 

23. A maxim meaning “Custom and 
common usage overcome® the un¬ 
written law, if it be special; and 
interprets the written law, if the 
law be general.” 

Black L.D. 

24. A maxim meaning "A custom, 
grounded on a certain and reasonable 
cause, supersedes the common law.” 
Black 14J>. 
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CONSTOTUDO, LICET SIT MAGNJE AUCTOEI- 
TATIS, NUNQTTAM TAMiai, PE^JUBICAT 
MANIFESTiE VEEITATI.25 

CONSTJETTJBO LOCI OBSERVANDA EST,26 

CONSUETUDO MANEEH ET LOCI OBSERVAN- 
DA EST.27 

CONSUETUDO NEQUE INJURIA ORIRI NEQUE 
TOLU POTEST.28 

CONSUETUDO NON TRAHITUR IN CONSE- 
QUENTIAM.29 

CONSUETUDO PR^SCRIPTA ET LEOITIMA 
VINOIT LEGEM.30 

CONSUETUDO REGNI ANOLLaS EST LEX AN- 
GU^.3i 

CONSUETUDO SEMEL REPROBATA NON PO¬ 
TEST AMPLIUS INDUCL32 

CONSUETUDO TOLLIT [or VINCIT] COMMU- 
NEM LEaEM.33 

CONSUETUDO VOLENTES DUCIT, LEX NO- 
LENTES TRAHIT.34 

CONSUL. The word ^‘consul” is defined in Am¬ 
bassadors and Consuls § 1 to be a commercial agent 

of his country, with public functions, but ordinarily 

withont diplomatic powers and functions. 

In Roman law. During the republic, the name 


was given to the chief executive magistrate, two of 
whom were chosen annually. The office was contin¬ 
ued under the empire, but its powers and preroga¬ 
tives were greatly reduced. The name is supposed 
to have been derived from '^consulo,”—^to consult, 
because these officers consulted with the senate on 
administrative measures.35 

In old English law. An ancient title of an earl.®3 
CONSULAR. Of, pertaining to, or of the nature of, 

a consul.33*50 

CONSULT. 

Present Tense 

While the word ^^consult” is frequently defined as 
meaning to apply to for direction or information or 
to ask the advice of, as to consult a lawyer® 7 or a 
physician, or to obtain direction, information, or ad¬ 
vice as to one's health,® 3 it is also frequently defined 
in a more general sense as meaning to discuss some¬ 
thing together, or to deliberate to deliberate on; 
to discussto seek advice, aid, or information;^® 
to apply for information or instruction;^®*^ to ask 
advice of; to seek the information of;^®’!® to seek 
the opinion or advice of another; to take counsel; 
to deliberate together; to confer;^®*i3 to take coim- 
sel to bring about; devise, contrive.^®*^® 

^‘Consult” has been distinguished from ^'advise” 
see 2 C.J.S. p 893 note 86, and “plot."^^ 

Consulted 

In medical parlance, as used in a particular con- 


25. A maxim meaning “A custom, 
though it be of great authority, 
should never prejudice manifest 
truth.'^ 

Black 

26. A maxim meaning **The custom 
of a place is to be observed.’* 

Black LtJ>. 

2V. A maxim meaning **A custom 
of a manor and place is to be ob¬ 
served.” 

Black Li.D. 

28. A maxim meaning "‘Custom can 
neither arise from nor be taken 
away by injury.” 

Black KB. 

29. A maxim meaning "Custom is 
not drawn into consequence.” 

Black Lr.D. 

30^ A maxim meaning "A prescrip¬ 
tive and lawful custom overcomes 
the law.” 

Black L..D. 

31* A maxim meaning “The custom 
of the kingdom of Bngland is the 
law of England.” 

Xjjy, 

32. A maxim meaning ”A custom 


once disallowed cannot be again 
brought forward [or relied on].’* 
Black Li.B. 

33. A maxim meaning “Custom 
takes away [or overrules] the com¬ 
mon law.” 

Black Li.D. 

34. A maxim meaning “Custom 
leads the willing, law compels 
[drags] the unwilling.” 

Black L.D. 

35. Black L.D. 

36. Black L.D. 

36.50 Webster Kew Int.D. 

Phrases 

(1) “Consular courts*’ see Ambas¬ 
sadors and Consuls § 18. 

<2) “Consular fees” see Ambassa¬ 
dors and Consuls §§ 19,. 20. 

37- Me .—^Hewey v. Metropolitan K 
Xus, Co., 62 A. 600. 602. 100 Me. 528. 

38. Cal.—^Travelers’ Ins. Co. of 
Hartford, Conn., v. Byers, 11 P.2d 
444, 446, 123 CaLApp, 473. 

Mo.—^Elliot V. Grand Lodge, Broth¬ 
erhood of Railway Trainmen, App., 
95 S.W,2d 829, 833. 231 Mo.App. 49 
—Winn V. Modem Woodmen of 
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America, 137 S.W. 292. 295, 157 Mo. 
App. 1. 

39. Me.—^Hewey v. Metropolitan L, 
Ins. Co., 62 A. 600, 602, 100 Me. 
523. 

39J5 N.T.—^Teplitsky v. City of New 
York, 133 N.T.S.2d 260, 261. 

40. U.S.—^Atlantic Life Ins. Co. v. 
Stringer, C.C.A.Ala.. 28 P.2d 665, 
666 . 

40.5 U.S.—C. I. R. V. John A Wath- 
en Distillery Co., C.C.A, 147 F.2d 
998, 1001. 

N.T.—Teplitsky v. City of New York. 

133 N.Y.S.2d 260, 261. 

40.10 N.Y.—Teplitsky t. City of 
New York, supra. 

4ai5 U.S.—Garman v. Metropolitan 
Life Ins. Co., aA.N.J.. 175 F.2d 
24, 27—C. I. R. V. John A Wathen 
Distillery Co., C.C.A, 147 F,2d 998, 
1001. 

N.Y-—Teplitsky v. City of New York, 
133 N.Y.a2d 260, 261. 

40.20 N.Y.—Teplitsky v. City of 
New York, supra. 

4L Ala.—State v. McDonald, 4 Port. 
449, 460. 
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CONSULTATION 


nection, ^^consnlted” has been held to refer to the 
opinion of a physician sought by his patient as to 
a supposed persistent ailment for which he has been 
suffering for a considerable period of time, and not 
to a slight and temporary indisposition, speedily 
forgotten.*^^ As so used, ^‘consulted” has been held 
synon 3 anons with ^‘talked with;”*^^ and has been 
distinguished from ^‘attended” and ^‘prescribed.'''* 

The practice of the healing arts, medicine, sur¬ 
gery, dentistry, and nursing, as well as veterinary 
medicine, surgery, and dentistry, and other phases 
of the subject, such as admission to practice and 
license of practitioners, the regulation of profession¬ 
al conduct, and the mutual rights, duties, and lia¬ 
bilities of practitioner and patient, are treated in 
Physicians and Surgeons. 

Phrases: “Consulted a physician,”^^ ‘‘consulted 
or been under the care of a physician,”^® and “con¬ 
sulted or were attended by a physician.”^^ 

Consulting 

It has been said that “consulting" implies im¬ 
parting advice or information,^® as it is defined as 
designating one called in conference regarding some 
case or project^®-® or some phase therGof."^®-^® 

Consulting engineer, A scientific expert, consult¬ 
ed occasionally;^® one who is brought into confer¬ 
ence about a case or project or some phase there¬ 
of.so “Consulting engineer" has been distinguished 
from “chief engineer" see Chief 14 C.J.S. p 1105 
note 7. 

Other phrases employing the word “consulting” 
are set out in the note.®^ 


OONSULTA EOOLESIA. In ecclesiastical law, a 
church full or provided for.®^ 

CONSULTARY RESPONSR The opinion of a 
court of law on a special case.®® 

CONSULTATION. The word “consultation" is de¬ 
fined generally as meaning the act of consulting; 
deliberation with a view to decision and ju¬ 

dicially as meaning the deliberation of two or mo 3 :e 
persons on some matter;®^ also a council or con¬ 
ference to consider a special case.®^ In particular 
connections, the word has been defined as meaning 
a conference between the counsel engaged in a case, 
to discuss its questions or to arrange the method 
of conducting it;®® the accepting of the services of 
a physician, advising him of one's symptoms, and 
receiving aid from him.®*^ 

Statements in applications for life insurance as 
to prior consultations with physicians are generally 
considered to be representations, unless it plainly 
appears that they were intended to be warranties, 
and this rule is stated, with respect to life insur¬ 
ance generally in Insurance § 603, and with respect 
to mutual benefit insurance in Insurance § 1500. 

In English law, A writ whereby a cause which 
has been wrongfully removed by prohibition out of 
an ecclesiastical court to a temporal court is re¬ 
turned to the ecclesiastical conrt.®® 

In French law. The opinion of counsel upon a 
point of law submitted to them.®® 

Phrases: “Absolute privacy of consultation,”®® 


42. tJ.S.—^Hubbard v. Mutual Re¬ 
serve Fund Life Assoc., R-L, 100 
F. 71S, 72S, 40 aCA. 665. 

43 . Mo.—Winn v. Modern Woodmen 
of America, 137 S.W. 292, 296, 157 
Mo.App. 1. 

44 . XJ.S.—^Hubbard v. Mutual Re¬ 
serve Fund Life Association, R.I., 
100 P. 719, 726, 40 aC.A. €65. 

45. XJ.S.—Jeffress v. New York Life 
Ins. Co., C.C.AN.C., 74 F.2d 874, 
876. 

Okl.—Atlas Life Ins, Co. v. Holt, 61 
P.2d 719, 721, 178 Okl. 28. 

46. Ark,—^National Americans v. 
Ritch, 180 S.W. 488, 489, 121 Ark. 
185. 

47. XJ.S.—-Hubbard v. Mutual Re¬ 
serve Fund Life Assoc., R.I., 100 
F. 719, 720, 40 C.C.A. 665. 

48 . Neb.—Union Paa R. Co. v. 
Graddy, 41 N.W. 809, 811. 25 Neb. 
849. 

48.5 N.M.-^oldenberg v. Village of 


Capitan, 203 P.2d 370, 372. 63 N- 
M. 137. 

R.I.—State V. Doyle, 96 A. 605, 610. 
48.10 R.I.—State v. Boyle, supra. 

49. Mo.—Coppersmith v. Mound 

City R, Co., 51 Mo.App. 357, 366. 

50. R.L—State v. Doyle, 96 A. 605, 
610. 

51. Phrases 

(1) "Consulting a physician." 
U.S.—Atlantic Life Ins. Co. v. Strin¬ 
ger, C.C.A.Ala,, 28 F.2d 665, 666. 
Cal.—^Travelers’ Ins. Co. of Hartford, 
Conn., V. Byers, 11 P.3d 444, 446, 
123 CaJ.App. 473. 

Xex.—Sovereign Camp, W. O. W., v. 
Mendez, Civ.App;, 123 S.W.2d 985, 
988. 

See also Insurance S 503. 

"Under the care of a physician" 
distinguished see Hewey v. Metropol¬ 
itan L. Ins. Co., 62 A- 600, 602, 100 
Me. 523. 

<2) "Consulting oculist" see Phy- 
sicians and Surgeons $ 1* 
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(3) "Consulting physician" see 

Physicians and Surgeons 9 L 

62. Black L.D. 

53. Black L.D. 

See also Courts $ 221. 

53.50 New Standard D. 

54. Mont.—State v. District Court 
of Third Judicial Dist in and for 
Powell County. 278 P. 122, 125, 85 
MonL 215. 

55* S.C.—Dunbar v. Fant, 170 S.E. 
460, 464, 170 S.a 414, 90 A.L.R. 
1412. 

I 56. Black L.D. 

57- Or,—Beard v. Royal Neighbors 
of America, 99 P. 83, 86, 63 Or. 102, 
19 L.R.A.,N.a, 798, 17 AnmCas. 

1199. 

58. Black L.D. 

59. Black L.D. 

60. Mont—State v. District Court 
of Third Judicial District in and 
for Powell County, 278 P. 122, 126, 
85 Mont 215. 
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^^consultation of a physician,”^^consultation with 
and getting advice from the trustee,”®^ ^‘consulta¬ 
tion with or attendance by physician,”®^ “consulta¬ 
tion with or treatment by a physician,”6^ and “con¬ 
sultation with the State Treasurer.”®^ 

CONSULTO, Latin, in the civil law, designedly or 
intentionally,®® 

CONSUMABLE. As a noun, “consumable” is de¬ 
fined as meaning a thing that may be consumed;®®*®® 
and, as an adjective, “consumable” means capable of 
being consumed.®®*®® 

The general rule that a chattel mortgage of prop¬ 
erty which is consumable in its use is prima facie 
fraudulent if possession is reserved by the mort¬ 
gagor, and is invalid or fraudulent per se if the right 
to use such property is also reserved, is treated in 
Chattel Mortgages § 191. The rights of a life tenant 
in property which by its nature is consumable are 
treated in Estates § 135, 

Consumable articles. Consumable or perishable 
articles are of two classes: (1) Those which are 
necessarily destroyed in their use, such as corn, hay, 
etc. (2) Those which are not so much so, as being 


productive, and the capital kept up by the increase, 
such as stock of horses, cattle, etc.®'^ 

Consumable stores. Those things which are for 
special use and exhausted by their personal use, 
such as food, wines, and other drinks, coal, etc.®® 

CONSUME, 

Present Tense 

To destroy or to bring to utter ruin;®® to destroy 
the substance of,®®*® especially by fire;®®*i® to de¬ 
stroy by eating, devouring, and annihilating the 
form of a substance;^® to destroy, to use up, to ex- 
pend;70.5 to waste or bum away; to p€rish;70.io to 
spend wastefully, or to use up, expend, waste, de¬ 
vour, or exhaust.'^l 

The word “consume” is also defined to mean to 
make use of; to employ;'^l*® to use up (time) 
whether wastefully or usefully ;'^^*i® to eat or drink 
up (food) ;7i.i5 devour.'^i*20 It has been said that 
the word does not always imply an immediate de¬ 
struction or “eating up,” but may, and often docs, 
contemplate the ultimate nse to which all intermedi¬ 
ate ones lead.'^^ 

As sometimes used, the term implies an absolute 
power to dispose of,'^® and to conv^.'^^ 


SI. OkL—Sovereign Camp, W. O. W., 

V. Brown, 221 P. 1017, 1019, 94 Okl. 
277. 

62. Tenn.—Colyar v. WTieeler, 75 S. 

W. 1089, 1091, 110 Tenn. 58, 66. 
“Consent of the trustee" equivalent 

see Consent 15 C.J.S. p 981 note 42. 

63. Okl.—^Bankers Life Co. v. Ruyle, 
78 P.2d 423, 425, 182 Okl. 499. 

64. U.S.—^Jeffress v. New York Life 
Ins. Co., aaA.N.C., 74 P.2d 874, 
876. 

65. S.C.—^Dunbar v. Pant, 170 S.E. 
460, 463, 170 S,C. 414, 90 A.L.R, 
1412, 

66 . Black L.D. 

66.50 Webster New Int.I>. 

66.55 Webster New Int.D. 

67. S.C.—^Patterson v. Devlin, 16 S- 
C.Eq. 459, 466. 

68 . Stroud Jud.D. 

69. Me.—Campbell v. Monmouth 

Hut. P. Ins. Co.. 59 Me. 430, 436. 

Ponuer and stUl figurative meaning 
Formerly, and still figuratively, 
“consume" is used of any destruc¬ 
tive or wasting process, as evapora¬ 
tion, decomposition, and disease. 
Mont.—Seaton Ranch Co. v. Mon¬ 
tana Vegetable Oil & Peed Co., 217 
P,2d 549, 654, 123 Mont. 396. 

Utah.—^Union Portland Cement Co. v. 
State Tax Commission, 170 P.2d 
164, 171, 110 Utah 136. 

665 Mo.—Berry-Kofron Dental Lab¬ 
oratory Co. V. Smith, 137 S.W.2d 
452, 454, 345 Mo. 922. 


Mont.—Seaton Ranch Co. v. Montana 
Vegetable Oil & Peed Co., 217 P.2d 
549, 554, 123 Mont. 396. 

Utah.—Union Portland Cement Co, v. 
State Tax Commission, 170 P.2d 
164, 171, 110 Utah 135. 

69.10 Mont.—Seaton Ranch Co. v. 
Montana Vegetable Oil & Feed Co., 
217 P.2d 649, 654, 123 Mont. 396. 

Utah.—Union Portland Cement Co. v. 
State Tax Commission, 170 P.2d 
164, 171, 110 Utah 136. 

70, N.T,—Grossman v. Hotel Astor, 
1 N,Y.S.2d 307, 310, 166 Misc. 80. 

70.5 Ga.—J. W. Meadors & Co. v. 
State, 80 S.E.2d 86, 88, 89 Ga.App. 
583. 

70.10 UtsOb.—^Union Portland Cement 
Co. V. State Tax Commission, 170 
P.2d 164, 171, 110 Utah 135, 

71, Ill,—Revzan v, Nudelman, 18 N. 
E.2d 219, 222, 370 Ill. 180. 

Iowa.—State v. Lagomarcino-Grupe 
Co„ 223 N.W. 512, 513, 207 Iowa 
621. 

Tex,—Bx parte Mehlman, 75 S.W.2d 
689, 690, 127 Tex,Cr. 257. 

Utah.—^Western Leather & Finding 
Co. V. State Tax Commission, 48 
P.2d 526, 528, 87 Utah 227. 
Similarly defined 

(1) To use up, expend, waste. 

Mo.—^Berry-Kofron Dental Labora¬ 
tory Co. V. Smith, 137 S.W.2d 462, 
454. 345 Mo. 922. 

(2) To spend wastefully; hence to 
nse up; expend; waste. 

Mont.—Seaton Ranch Cow v. Mon¬ 
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tana Vegetable Oil & Peed Co., 217 
P.2d 549, 554, 123 Mont. 396. 

Utah.—Union Portland Cement Co. 
v. State Tax Commission, 170 P.2d 
164, 171, 110 Utah 135. 

71.5 Utah.—Utah Concrete Products 
Corporation v. State Tax Commis¬ 
sion, 125 P.2d 408, 410, 101 Utah 
613. 

71,10 Utah.—^Union Portland Cement 
Co. V. State Tax Commission, 170 
P.2d 164, 171, 110 Utah 135. 

As, hours oonsnmed in rending 

Utah.—Union Portland Cement Co. 
V. State Tax Commission, supra. 

71.15 Mo.—err y-K o f r o n Dental 
Laboratory Co. v. Smith, 137 S.W. 
2d 452, 454, 345 Mo. 922. 

Mont—Seaton Ranch Co. v. Mon¬ 
tana Vegetable Oil & Feed Co., 217 
P.2d 549, 554, 123 Mont 396. 

Utah.—Union Portland Cement Co, 
V. State Tax Commission, 170 P.2d 
164, 171, 110 Utah lS5w 

71.20 Mont—Seaton Ranch Co- v. 
Montana Vegetable Oil & Peed Co., 
217 P.2d 649, 554, 123 Mont 896. 

Utah,—Union Portland Cement Co. 
V. State Tax Commission, 170 P.2d 
164, 171, 110 Utah 135. 

72. Tex.—State v. Pioneer Oil & Re¬ 
fining Co., Com.App., 292 S.W. 869, 
872. 

73. Ind.—Cain v. Robertson, 61 N.E. 
26, 27. 27 Ind.App. 198. 

74. Pa.—^Kennedy v, Pittsburg & L- 
R R. Co.. 65 A. 1102, 1103, 216 Pa. 
675. 
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^'Consame” may be employed as the equivalent of, 
or synonymous with, '^absorb" see 1 C.J.S. p 377 note 
63, "destroy,” "engulf,” "exhaust,” "lavish,” "swal¬ 
low up,” and "wastealso "dissipate,” "spend” 
and "squander;”'^® and also "expend”'^^ and "use.”^* 

However, "consume” has been distinguished from 
"change the form of”79 and "use.”'^^*^ 

Phrase: "Consume or generally injure the 

house.”^® 

Consumed 

"Consumed” has been construed to mean '^sed.”^^ 
It has been held that the word does not necessarily 
imply the idea of total destruction,nor is it re¬ 
stricted in its meaning to include only such articles 
as are eaten,but may refer to services that are 
used rather than to commodities.*^ In a particular 
connection, the term has been held not to refer to 
tableware and commissary supplies furnished to a 
subcontractor and materials furnished workmen in 
railway construction work in part payment for their 
labor.^ 


"Consumed” has been held to be synonymous with 

"uscd.”85.5 

Use, sales, or privilege taxes sometimes do not 
apply if projwrty is used or consumed in the produc¬ 
tion or prepai'ation of other property, such exemp¬ 
tion being treated in Licenses § 31 c (10). 

Phrases: “Consumed and destroyed,”*® "con¬ 
sumed in its use,”**^ "consumed in the performance 
of any such contract,”** "consumed or used in in¬ 
dustrial processing,”**-® “consumed upon the voy- 
“material consumed in the course of the 
job,”®® "property which may be consumed in us- 
ii^,”®i and ‘^sed and consumed.”*® 

CONSUMER. Generally, one who uses (economic) 
goods and so diminishes or destroys their utilities, 
as opposed to producer;** one that consumes;**® 
one who eats, uses up, or destroys;*^ and, specifical¬ 
ly, one to whom a retail dealer sells.*® It has been 
said that the consmner is the last person to whom 
property passes in the course of ownership,*®-® and 
that this is the test of a retail transaction.*®-^® 


75. Iowa.—State v. Itagomarcino- 
Grupe Co., 223 N.W. 612, 513, 207 
Iowa 621. 

Tex.—“Ex parte ICehlman, 76 S.W.2d 
689, 690, 127 Tex.Cr. 257. 

76. Iowa.—State v, Lagomarcino- 
Gnipe Co., 223 N.W. 512, 513, 207 
Iowa 621. 

Tex.—Ex parte Mehlman, 75 S.W.2d 
689, 690, 127 Tex-Cr. 257. 

Utah.—^Union Portland Cement Co. v. 
State Tax Commission, 170 P.2d 
164, 171, 116 Utah 135—^Western 
Leather & Finding Co. v. State Tax 
Commission, 48 P.2d 526, 628, 87 
Utah 227. 

77. Cal.—Adams v. Prather, 167 P. 
534. 538, 176 Cal. 33. 

Iowa.—State v. Lagomarcino-Grupe 
Ca, 223 K.W. 512, 513, 207 Iowa 
621. 

Tex.—^Ex parte Mehlman, 76 S.W.2d 
689, 690, 127 Tex.Cr. 257. 

78. N.M.—^Albuaueruue Lumber Co. 
V. Bureau of Revenue of New Mex¬ 
ico, 75 P.2d 334, 338, 42 N.M. 58. 

78- Ariz.—^Moore v. Pleasant Hasler 
Construction Co., 72 P.2d 573, 578, 
50 Ariz. 317. 

783 Del,—State v. Crane Hook Oil 
Storage Ca, 18 A.2d 427, 429, 2 
Terry 194. 

80 l Ga,—Jenkins t. State, 53 Ga. 33, 
34, 21 Am.R. 266. 

8L Ill.—Illinois Bell Telephone Co. 
V. Ames. 4 N,B.2d 49*4, 498, 364 Ill. 
362. 

N.M.—^Albuquerque Lumber Co. v. 
Bureau of Revenue of New Mexico, 
76 P.2d 334, 333, 42 N.M. 58. 

Tex.—Reynolds v. McMan Oil & Gas 
Co.. ComAjpp., U S.W.2d 778, 782. 


PxizLtliLg ink is consumed when it 
is used in printing. 

m.—^Acme Printing Ink Co. v. Nudel- 
man, 20 N.E.2d 277, 278, 279, 371 
Ill. 217. 

82. Mass.—Commonwealth v. Tuck¬ 
er, 110 Mass. 403, 404. 

Similarly expressed 

The word “consumed” does not nec¬ 
essarily mean the immediate destruc¬ 
tion or extermination or change in 
form of the article or commodity to 
which the term Is applied. 

Utah.—^Utah Concrete Products Cor¬ 
poration V. State Tax Commission, 
125 P.2d 408, 410, 101 Utah 513. 

83* U.S.—U, S, V. Hawley, C.C.Tex., 

160 F. 734, 735. 

84. Ill.—Illinois Bell Telephone Co. 

V. Ames, 4 N.R2d 494, 498, 364 Ill. 
362. 

85. Tenn.—Luttrell v. Knoxville, L. 
& J, R. Co., 105 aw. 565, 672, 119 
Tenn. 492. 

853 Wis.—Osgood Co. v. Peterson 
Const. Co.. 286 N.W. 54, 57. 231 
Wis, 641. 

86 . Mass.—Commonwealth Tuck¬ 
er, 110 Mass, 403, 404. 

87. Ky.—^Davison v. Davison, 149 S. 

W. 982, 983, 149 Ky. 671. 573. 

88 . N.M.—Albuquerque Lumber Co. 
V. Bureau of Revenue of New Mex¬ 
ico, 75 P.2d 334, 338, 42 N.M. 58. 

88.5 Mich.—^R. C. Mahon Co. v. De¬ 
partment of Revenue, 11 N.W.2d 
280, 281. 306 Mich. 660. 

88 . U.S. — ^U. S. V. Hawley. aCTex., 
160 F. 734, 735. 

9a N.Y.—^Foreman v. Louis Jacques 
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Const. Co., 257 N.T.S. 45, 48. 135 
App.Div. 494. 

91. N.T.—In re Hopson's Will. 211 
N.T.S. 128, 133, 213 App.Div. 395. 

92. Mo.—City of St. Louis v. Smith. 
114 S.W.2d 1017, 1020, 342 Mo. 317. 

90. Ga.—J. W. Meadors & Co. v. 
State. 80 aE.2d 86. 88. 89 Ga.App. 
583. 

Iowa.—State r. Lagomarcino-Grupe 
Co., 223 N.W. 612. 613. 207 Iowa 
$ 21 . 

Tex.—^Ex parte Mehlman, 75 S.W.2d 
689, 690. 127 Tex.Cr. 257. 

Utah.—Union Portland Cement Co. 

V. State Tax Commission, 170 P.2d 
164, 171, 110 Utah 135. 

Wash^—St. Paul Sc Tacoma Lumber 
Co. V. State. 243 P.2d 474, 478, 40 
Wash.2d 347. 

933 Ga.—J. W. Meadors & Co. v. 
State, 80 S.E.2d 86, 88, 89 Ga.App. 
583. 

94, N.T.—Grossman v. Hotel Astor, 
1 N.y.S.2d 307, 310, 166 Misc. 80. 

User 

Okl.—Colbert Mill & Feed Co. v. Ok¬ 
lahoma Tax Commission, 109 P.2d 
504, 506, 188 Okl. 366. 

95. Tex.—^Ex parte Mehlman, 76 S. 

W. 2d 689, 690, 127 Tex.Gr. 257. 

953 Ala.—^Paramount - Richards 

Theatres v. State, 55 So. 2d 812, 
823, 256 Ala. 516—National Linen 
Service Corp. v. State Tax Com¬ 
mission, 186 So. 478, 483, 237 Ala. 
360. 

95.10 Ala.—Paramount - Richards 
Theatres v. State, 55 So.2d 812, 
823, 256 Ala. 515—National Linen 
Service Corp. v. State Tax Commis¬ 
sion, 186 So. 478, 483, 337 Ala. 360. 
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In particular connections, "consumer" has been 
held to include a builder or contractor,^® a cafe or 
restaurant, an hotel,an owner of shoes that have 
been repaired, with reference to materials used in 
the repairs,^® a repairer of shoes with reference 
to the material that goes into the repair work,^^ a 
shop operator who uses and consumes material in 
repair work and reconditioning cars of his own or 
for others, or uses parts in reconditioning his own 
second-hand cars for sale,^ and the state with 
reference to materials used in construction of the 
state’s highways but not to include a shoe re¬ 
pairer, with reference to the soles, heels, and patches 
placed on worn shoes,® or a proprietor of a retail 
store, who purchases cigarettes in large quantities, 
solely for purposes of resale.^ The term has also 
been held to include other persons or entities.'^*® 

"Consumer” has been compared with and distin¬ 
guished from "dealer” and "purchaser.”® 

The word "consumer” is frequently construed in 
connection with taxes imposed on sales or use of 
property, such taxes being treated in Licenses §§30 
d (2), 31, 47 b. 


The duty of producers of gas, electricity, and 
water for public consumption to furnish service to 
consumers, contracts for such service generally, lia¬ 
bility for discrimination, and actions growing out of 
such matters are treated, with respect to electricity 
in Electricity §§ 24-28, with respect to gas in Gas 
§§ 18-27, and with respect to water in Waters §§ 
264-283. 

Phrases: "Consumer or user,”® "disposed of to 
the consumer,"removed only by the consumer;”® 
and also, adjectively, "consumer tax.”® 

Other phrases employing the word "consumer” 
either as a noun or as an adjective are set out in 
the note.®-® 

CONSUMMATE. 

As a Verb 

-^Present Tense. In its intransitive sense^ the 

word has been defined as meaning to come to fulfill¬ 
ment or perfection and in its transitive, and 
more usual, sense, as meaning to achieve, bring to 
completion, to complete, finish, or perfect to 


96. XJ.S.—Bowers v. Oklahoma Tax 
Commission, D.C.Okl., 61 F.Supp. 
652, 654. 

Colo.—Craftsman Painters & Decora¬ 
tors V. Carpenter, 137 P.2d 414, 416, 
111 Colo. 1, 

Md.—State v. Christhilf, 185 A. 456, 
458, 170 Md. 586. 

Mo.—Oity of St. Louis v. Smith, 114 
S.W.2d 1017, 1019, 342 Mo. 317. 
Utah.—^Utah Concrete Products Cor¬ 
poration V. State Tax Commission, 
125 P.2d 408, 410, 101 Utah 513. 

A suhooaxtractor engraged in manu¬ 
facturing, assembling, and installing 
heating units in dwelling houses held 
a "consumer** of materials purchased 
and used by him in his business. 
Ohio.—Volk V. Evatt 52 N.E.2d 338, 
339, 142 Ohio St. 336. 

97. N.T.—Grossman v. Hotel Astor, 
1 N.T.S.2d 307, 310, 166 Misc. 80. 

Tex.—Ex parte Mehlman, 76 S.W.2d 
689, 691, 127 Tes:.Cr. 257. 

98- Utah.—^Western Leather & Find¬ 
ing Co. V. State Tax Commission, 
48 P.2d 526, 528, 87 Utah 227. 

99- Iowa.—^W. J. Sandberg Co. v. 
Iowa State Board of Assessment 
and Review, 278 N.W. 643, 645, 225 
Iowa 103. 

L Ala—Cody V. State Tax Commis¬ 
sion, 177 So. 146, 148, 235 Ala 47. 
2 . Aria—Moore v. Pleasant Hasler 
Construction Co., 72 P,2d 673, 678, 
50 Aria 317. 

Utah.-^Westem Leather & Find- 
Inif Co. V. State Tax Commission, 
48 F.2d 526, 628, 87 Utah 227. 

\ State v. Dagomarcino- 


Grupe Co., 223 N.W. 512, 513, 207 
Iowa 621. 

4.5 Held to include 

(1) A cattle owner, as to feed pur¬ 
chased to fatten his cattle. 

Okl.—Colbert Mill & Feed Co. v. Ok¬ 
lahoma Tax Commission, 109 P.2d 
504, 506, 188 Okl. 366. 

(2) A wholesaler, as to bottles, 
cartons, or other containers in which 
his merchandise is put up. 

Ala—-Durr Drug Co. v. Long, 188 So. 
873, 874, 237 Ala. 689. 

5, III.—Street v. Thompson, 131 Ill. 
App. 546, 548, 651, affirmed 82 N.E, 
367, 229 Ill. 613. 

6- Iowa—W. J. Sandberg Co. v. 
Iowa State Board of Assessment 
and Review. 278 N.W. 643, 645, 225 
Iowa 103. 

7. Iowa—State v. Lagomarcino- 
Grupe Co., 223 N.W, 612, 513, 207 
Iowa 621. 

8- N.T,—Grossman v. Hotel Astor, 1 
N,T.S.2d 307, 310, 166 Misa 80. 

9. Ala,—^King & Boozer v. Stata 3 
Sa.2d 672, 678, 241 Ala 567. 

Fla—^U. S. T. Lee, 13 So.2d 919, 922, 
153 Fla 94. 

m.—Sebastian v. School Directors of 
School Dist. No. 103, Montgomery 
County, 47 N,E.2d 121. 123, 317 Ill. 
App. 624. 

Ky.—^Maloney Davidson Co. v. Mar¬ 
tin, 118 S.W.2d 708, 711, 274 Ky. 
449. 

La—State v. Standard Oil Co. of 
Louisiana 1S2 So. 531, 540, 190 La 
338. 


“Excise tax” distlngxilshed 
La—Standard Oil Co. of Louisiana v. 
Fontenot, 4 So.2d 634, 636, 198 La 
644. 

93 Phrases 

(1) “Consumers* co-operatives" are 
words of art which have acquired a 
fixed meaning through judicial inter¬ 
pretation and otherwise but not nec¬ 
essarily included within the statu¬ 
tory phrase "farmers* co-operatives." 
U.S.—^Midland Co-op. Wholesale v. 

Ickes, C.aA., 126 F.2d 618, 626. 

(2) “Ultimate consumer" cannot be 
limited in its application to goods 
which are fully completed or which 
are permanently installed or which 
are consumed, but must be construed 
as also including the one who uses 
such goods, whether or not fully 
completed, permanently Installed, or 
consumable. 

U.S.—^Divins V. Hazeltine Electronics 
Ck>rp., D.ON.T., 70 P.Supp; 686, 688. 

KX U.S.—Commissioner of Internal 
Revenue v. Swift, CCA., 54 F.2d 
746, 747. 

Ky.—Corpus Toris cited ia Brown, 
Bell & Cowgill V. Garrett, 7 S.W. 
2d 1045, 1046, 225 Ky. ISO. 

IL U.S.—Commissioner of Internal 
Revenue v. Swift, C.CA, 64 F.2d 
746, 747—sDahlinger v- Commission¬ 
er of Internal Revenue, CCA, 51 
F.2d 662, 663, 

American Mercantile Corporation 
V. Spielberg^, C.CAN.Y.. 262 F. 492, 
496. 

Cab—Purcell v. Firth, 167 F- 379, 
380, 175 CaL 746, 
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CONSUMPTION 


finish by completing what was mfendefi;^^ to ful¬ 
fill to raise to the highest point or degree 
also, to put an end to, or destroy.^5 Specifically 
when applied to marriage, “consummate” means to 
complete by intercourse.^® 

Phrases: “Consummate a deal,”^"^ and “consum¬ 
mate this deal;”^® also “consummating a compro¬ 
mise of a suit.”^^ 

——Oonsummated. It has been said that an act is 
not consummated where anything with relation to 
it remains to be done,2® or is too yague and uncer¬ 
tain because expressing no limitation of time .21 

Phrases: “Consummated and closed,”22 <^consum- 
mated marriage,”23 “consummated outside of the 
territorial limits of any such city,”24 “consum¬ 
mated sale” see Brokers § 85, “exchange . . . 

consummated,”25 “originating and/or consummat- 
“when the sale is consummated,”2*^ and “when 

the same is consummated.”^ 8 


As an Adjectavo 

Completed, as distinguished from “initiate,” or 
that which is merely begun.^® 

CONSUMMATION. The essential meaning of con¬ 
summation is the act of carrying to the utmost ex¬ 
tent or degree; completion; termination; close; 
perfection; and its particular meaning when used 
in connection with other language must be gathered 
from the context.®® 

Phrases: “Consummation of a sale,”®^ “consum¬ 
mation of marriage ,”®2 “consummation of the 
sale,”®® “from the consummation thereof,”®^ “requi¬ 
site to the consummation of the offense,”2^*5 and 
^‘upon consummation of exchange.”®® 

CONSUMPTION. The act or process of consum¬ 
ing; hence decay, destruction, or waste; also, the 
using up of anything, as food, heat, or time;®® the 
use of economic goods resulting in the diminution 
or destruction of their utilities;®®-® opposed to 


Connor r. Riggins, 132 P. 843, 
851, 21 Cal.App. 756. 

Ky.—Oorpus Juris cited in Brown, 
Bell & Cowgill V. Garrett, 7 S.W. 
2d 1045, 1046, 225 Ky. 190. 

—^Powell V. Plank, 125 S.W. 836, 
838, 141 Mo.App. 406. 

Or.—Oregon Home Builders v. Mont- 
gomery Inv. Co., 184 P. 487, 403, 
94 Or. 349. 

To 'bring to completion 

Cal.—Cochran v. Ellsworth. 272 P.2d 
904, 911, 126 Cal.App.2d 429—^Hodg¬ 
es V. liCwis, 246 P.2d 676, 678, 112 
Cal.App.2d 526—McGill v. Fleming, 
90 P.2d 341, 343, 32 Cal.App.2d 601. 

To caxiry to completion 

N.T.—Schulman v. City of New York, 
35 N.Y.S.2d 100, 101, 178 Misc. 693. 

12, U.S.—^American Mercantile Cor¬ 
poration V. Spielberg, C.C.A,N.Y„ 
262 F. 492. 496. 

12 . u.S.—Dahlinger v. Commission¬ 
er of Internal Revenue, C.C.A., 61 
P.2d 662, 663. 

14. U.S.—Commissioner of Internal 
Revenue v. Swift, C.C.A,, 64 P.2d 
746, 747—^Dahlinger v. Commission¬ 
er of Internal Revenue, C.C.A., 61 
P.2d 662, 663. 

American Mercantile Corporation 
V. Spielberg, aC.A.N.Y„ 262 P, 492, 
496. 

Or.—Oregon Home Builders v. Mont¬ 
gomery Inv. C5o., 184 P. 487, 493, 94 
Or. 349. 

15. 'O.S,—Commissioner of Internal 
Revenue v. Swift, C.CLA., 54 F.2d 
746, 747. 

10 . 'CJ.S.—Commissioner of Internal 
Revenue v. Swift, supra. 

NJT,—Caruso v. Caruso, 146 A. 649, 
651, 104 N.J.Eq. 588. 


W. Or.—Oregon Home Builders v. 
Montgomery Inv. Co., 184 P. 487, 
492, 94 Or. 349. 

la Wash.—^Kauffman v. Marlbor¬ 
ough Inv. Co., 282 P. 377, 154 Wash. 
396. 

10 . <Kk>mniiumAtiJLg^ oonstraed in 
pibxase 

In the quoted text phrase, “con¬ 
summating" has been construed to 
mean completing the times of pay¬ 
ment of the money. 

W.Va.—Hinchman v. Ballard, 7 W. 
Va. 152, 185. 

2 a U.S.—Johnston v. U. S., 17 Ct 
a. 157, 173. 

21 . Ga.—Clark v. Brand, 62 Ga. 23, 
25. 

22, Tex.—Oorpus Juris cited in 
Kahlich v. Watson, CivA.pp., 96 
S.W.2d 820. 

2 a N.J.—Caruso v. Caruso, 14$ A. 
649, 651, 104 N.J.Eq. 588. 

24. N.Y.—a G. Gunther’s Sons v. 
McGoldrick, 18 N.E.2d 12, 279 N. 
Y. 148. 

C. G. Gunther’s Sons v. McGold¬ 
rick, 5 N.Y.S.2d 303, 305, 255 App. 

: rhv. 139. 

25. Cal.—Traxler v. McLeran, 2 P. 

I 2d 563. 116 Cal.App. 226—^Turner v. 

Watkins, 172 P. 620, 621, 36 Cal. 
App. 503. 

2 a N.Y.—National Cash Register 
Co. V, Taylor, 297 N.Y.S, 169, 172, 
262 App.Div. 90—^United Artists 
Corporation v. Taylor, 288 N.Y.S. 
946, 948, 248 App.Div. 207. 

27. Cal.—^Alison v. Chapman, 173 P. 

389, 390, 36 CaLApp. 759. 

28» Cal.—^Purcell v. Firth, 167 P, 
379, 380, 175 Cal. 746. 

29. Black 1».D. 
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Phrases 

(1) "Curtesy consummate" see 
Curtesy § 1 et seq. 

(2) "Dower consummate” see Dow¬ 
er S 3 et seq. 

sa Cal.—Sharon v. Sharon, 16 P. 
345, 379, 75 Cal. 1. 

31. Or.—Oregon Home Builders v. 
Montgomery Inv. Co., IS4 P. 487, 
493, 94 Or. 349. 

32. Cal.—Sharon v. Sharon, 16 P. 
345, 879, 75 CaL 1. 

Wis.—Lyannes v. Lyannes, 177 N.W. 
683, 689, 171 Wis. 381. 

33. Cal,—Cochran v. Ellsworth, 272 
P.2d 904, 910, 126 Cal.App.2d 429. 

N.J.—Morse v. Conley, 85 A. 196. 

197. 83 N.J.Law 41$. 

Or.—Wolverton v. Tuttle, 94 P. 961, 
963, 61 Or. 601. 

34. Ky.—^Brown, Bell & Cowgill v. 
Garrett, 7 S.W.2d 1045, 1046, 225 
Ky. 190. 

34.5 Phrase means requisite to the 
completion of the offense. 

Cal.—People v. Megladdery, 106 P.2d 
84, 98, 40 Cal.App.2d 748. 

35. CaL—^L»evy v. Dusenbery, 163 P. 
231, 233, S2 CaLApp. 411. 

30. Aria.—Moore v. Pleasant Hasler 
Const. Co., 72 P.2d 673, 578, 50 
Aris, 317. 

Mo.—Berry-Kofren Dental Labora¬ 
tory Co. V. Smith, 137 S.W.2d 452. 
454. 345 Mo. 922, 

36.5 Ga.—J. W. Meadors & Co. v. 
State, 80 S.E2d 86, 88, 89 Ga.App. 
683. 

Ill.—Material Service Corporation r. 
McKibbln, 43 N.E.2d 939, 946, 380 
Ill. 226—^American Optical Coi v, 
Nudelman, 19 K.E.2d 582, 588;, 370 
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production ;36.io destruction by use.^®*^^ 

Consumption may consist in tlie active use of 
goods in sucb a manner as to aecomplisb their di¬ 
rect and immediate destruction, as in eating food, 
wearing clothes, or burning fuel 5 ^'^ or it may con¬ 
sist in the mere keeping, and enjoying the presence 
or prospect of, a thing, which is destroyed only by 
the gradual process of natural decay,^'^•5 as in the 
maintenance of a picture gallery.^'^-^O 

It has been said that the word does not always im¬ 
ply an immediate destruction or ^‘eating up;” but 
may, and often does, contemplate the ultimate use to 
which all intermediate ones lead.^^ 

Designating a disease. Derivatively, ‘^consump- 
tion” is popularly used to denote pulmonary tuber¬ 
culosis, a disease of the lungs, caused by a germ 
which is breathed into the lungs or gets into the 
body with food; at one time described as the most 
common and the most fatal of all diseases.^® It has 
been said to be a matter of common knowledge that 
^^consumption” is not a disease of the mind, and that 
ordinarily such disease does not affect the mind of 
the sufferer except by sympathy with the weakness 
of the body.*® 


Unfit for consumption. Unfit to be used for food, 
the term impljnng a condition deleterious to the 
public health, and being equally applicable to v^e- 
table substances such as are in whole or in part 
filthy, decomposed, or putrid, and to green or im¬ 
mature fruit. 

Statutes or ordinances directed at the prevention 
of the sale for food of articles that are not fit for 
human consumption are treated in Food § 16. 

Other phrases: “For consumption within this 
state ,”^2 «fQr domestic or commercial consump¬ 
tion,“sale ^for consumption;'”^^ and “use or 
consumption.”^® 

CONT. See Abbreviations 1 C.J.S. p 276 note 5 . 

COITTACT. As a noun, the word “contact” is de¬ 
fined as meaning the act of making one body abut 
against another, or the bringing together so as to 
touch; 4 a union or junction of bodies; a touch¬ 
ing or meeting.'^®*®® 

As a verb, “contact” is defined as meaning to be 
in contact; to touch.^®*®® 

“Contact” has been held to be synonymous with 


Ill. $27—^Revzan v. Nudelman, 18 
N.E3.2d 219, 222, 370 Ill. 180. 

Mo.—Berry-Kofren Dental Labora¬ 
tory Ca V. Smith, 137 S.W.2d 452, 
454, 345 Mo. 922. 

36.10 Ga.—J, W. Meadors & Co. v. 
State, 80 S.E,2d 86, 88, 89 Ga.App. 
583. 

Terms disttncrtiisihed 

“Generally, it may be said that 
‘consumption* means using things, 
and *production* means adapting 
them for use,** 

Ga,—J. W. Meadors & Co. v. State, 
supra- 

36.15 III-—^Material Service Corpora¬ 
tion V. McKibbin, 43 N.E.2d 939, 
94$, 380 Ill. 226—P. H. Mallen Co. v. 
I>epartment of Finance, 25 N.E.2d 
43, 44, 45, 372 Ill. 598—Revzan v. 
Nudelman, 18 N.E.2d 219, 222, 370 
IlL 180. 

37 . Ga.—J. W. Meadors & Co. v. 
State, 80 S.E.2d 86, 88, 89 Ga.App. 
583. 

III.—Material Service Corporation v. 
McKibbin. 43 N.E.2d 939, 946, 380 
Ill. 226—^Revzan v. Nudelman, 18 
N.E1.2d 219, 222, 370 Ill. 180. 

37.5 Ga.—J. W. Meadors & Co. v. 
State, 80 S.EL2d 86, 88, 89 Ga^App. 
583. 

37.16 Ga.—J. W, Meadors & Co. v. 
State, supra. 

38* Tex.—State v. Pioneer Oil & Re¬ 
fining Oo., ConauApp,, 292 S.W. 869, 
873 . 


‘KJonsumptioii*’ held to include 

(1) The eating of feed by animals. 
Okl.—Colbert Mill & Peed Co. v. Okla¬ 
homa Tax Commission, 109 P.2d 
504, 506, 188 Okl. 366. 

(2) The planting of seed to pro¬ 
duce a crop. 

IlL—Sluis V. Kudelman, 34 IT.E.2d 
391, 392, 376 Ill, 457. 

(3) Use by a manufacturer of box¬ 
es and cartons for packaging his 
goods. 

Ala.—^Birmingham Paper Co. v. Cur¬ 
ry, 190 So. 86, 88, 238 Ala 138— 
Durr Drug Co. v. Long, 188 So. 873, 
874, 237 Ala. 689. 

39. Wash.—Grover v. Zook, 87 P. 
638, 640, 44 Wash. 489, 120 Am.S.R. 
1012 , 7 L.R.A.,N.S., 582, 12 Ann. 
Cas. 192. 

Tuberculosis described see 90 C.J.S. 
p 963 note 27-p 963 note 40. 
Common term for tuberculosis of 
the human lungs. 

Wis.—^Adams v. City of Milwaukee, 
129 N.W. 518, 620, 144 Wis. 371, 43 
L.R.A..N.S., 1066. 

Miner’s oonsumptioxi. 

Disease of fluoricosis or fluorite 
pneumoconiosis is commonly called 
“miner’s consumption.*’ 

IlL—^Hillside Fluor Spar Mines v. 
Hartford Acc. & Indem. Co., 21 N. 
EL2d 912, 301 IlLApp. 697. 

40. Tex.—^Denny v. Stokes, 72 S-W. 
269, 211, 31 Tex.Civ.App. 425. 

41. U.S.—Sligh V. Elirkwood, Fla., 
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36 S.Ct. 501, 602, 563, 237 U.S. 52, 
59 L.Ed. 835. 

42. Tex.—State v. Pioneer Oil & Re¬ 
fining Co., Com.App., 292 S.W. 869, 
872. 

43. IlL—^Illinois Bell Telephone Co. 
V. Ames, 4 N.E.2d 494, 498, 364 IlL 
362. 

44w Am including sale at wholesale 
“In relation to such an article as 
gasoline .... it may justly be 
said that its ordinary purpose at the 
time of original production and con¬ 
stantly thereafter is for ‘consump¬ 
tion,* and barring exceptional cases, 
whoever produces it, handles it com¬ 
mercially, buys or sells it, does so 
with the thought that it is to be 
‘consumed.* A sale at ‘wholesale’ (in 
its true sense) therefore may be a 
sale *for consumption,* as much so 
as a sale at ‘retail.’ " 

Tex.—State v. Pioneer Oil & Refin¬ 
ing Co., Comjlpp., 292 S.W. 869, 
872. 

45. IH.—Material Service Corpora¬ 
tion V. McKibbin, 43 N.E.2d 939. 
946, 380 IlL 226—^Revsan v, Nudel¬ 
man, 18 N.B,2d 219, 221, 376 IIL 
180—Bradley Supply Co. v. Ames, 
194 N.E. 272, 276, 369 UL 162. 

45.50 Century D, 

45.55 U.S.—^Bianchi v. Barili, C.<XA 
C&U 168 F.2d 793, 869. 

45.60 U.S.—^Bray v, Teasrs, Oust At 
, Pat.App.. 102 F.2d 87T, 381, 
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CONTAGIOUS 


'^juxtapositiony”'*^-®5 and it has been distinguished 
from “collision” see 15 CJ.S. p 1 note 31. 

Contact with poison. A contact with poisonons or 
infections substances. In the ordinary sense, the 
term means contact with corporeal matter, with that 
which is substance, as distinguished from that 
which cannot be seen or handled;^® and is not lim¬ 
ited to such contact as results from a voluntary and 
conscious action.^7 

Other phrases: “Contact process,“contact 
with and while operating the binding machine,”^® 
and “contact with poisonous substances.”49 

Additional phrases employing the word “contact” 
are set out in the note.^9*5 

GONTAGION*. Defined as meaning the transmission 
of a disease from one person to another by direct 
or indirect contact.'*3*50 It has been said that 
“contagion” is communicated by actual contact, and, 
in this respect, is to be distinguished from “infec¬ 
tion,” although the words are nearly synonymous.^® 

CONTAGIOUS. Defined as meaning catching, com¬ 
municable by contact, by a virus or by a bodily 
exhalation. It is often used, however, in a similar 


sense of pestilential or poisonous, and is not strictly 
confined to influences emanating directly from the 
body.5^ As sometimes equivalent to “communica¬ 
ble” see 15 C.J.S. p 638 note 24. 

Contagious disease. A disease communicated by 
contact or touch;one communicable by contact 
with a patient suffering from it, or with some secre¬ 
tions or object touched by such a patient;®^ one 
that is communicable by contact, or by bodily ex¬ 
halation, as distinguished from an infectious dis¬ 
ease, which originates from a cause acting from 
hidden influences, like the miasma of prison ships 
or marshes, or through the pollution of water or 
the atmosphere, or from the various ejections from 
animals but “contagious disease” and “infectious 
disease” are sometimes used interchangeably as 
meaning a disease that readily transmits itself,^® 
and, in a particular connection and context, both 
have been used to describe a particular disease 
among cattle as “noxious,” “dangerous,” or “fatal.”®® 
As a subject of health relations see Health §§ 
12-20. 

Other phrases: “CJontagious abortion,”®'^ “conta¬ 
gious, infectious, and communicable,”®* “contagious 
or infectious diseases,”®* “contagious or infectious 


ASjBS U.S.—S. C. Johnson & Son v. 
Johnson, D.C.N.Y.. 8 F.R.D. 217, 
219. 

46L Pa,—^Farner t. Massachusetts 
Mut. Acc, Assoc-, 67 A. 927, 928, 
219 Pa, 71, 123 Am.S.R. 621. 

47- N.T.—Meehan v. Traders' & 
Travelers* Accident Co. of New 
York, 68 N.Y.S. 821, 822, 34 Misc. 
158. 

47.5 Methods of gtlUsring contact ac- 
tion 

“Contact process" Is a term applied 
to any of several methods of utiliz¬ 
ing contact action as in chemistry 
and physics. 

U.S.—Mray v. Tears, Cust. & Pat. 

App„ 102 P.2d 877, 881- 
Ck>D.tact filtration process 

(1) One of the two salient meth¬ 
ods used for clarifying or decoloriz¬ 
ing liquids, such as lubricating oils. 
U.S.—Bray v. Tears, supra. 

(2) It has been distinguished from 
the “percolation method." 

U.S.—Bray v. Tears, supra. 

48l Ark.—Great American Casualty 
Co. V. Williams, 7 S.W.2d 775. 776, 
177 Ark. 87. 

49. Iowa.—Simpkins v. ECawkeye 
Commercial Men's Assoa, 126 N. 
W. 192, 195. 148 Iowa 543. 

N.Y.—Meehan v. Traders' & Travel¬ 
ers' Accident Qo. of New York, 68 
N.Y.S. 821, 822, 34 Misc. 158. 

Tenn.—Hahn v. Home Life Ins. Co. 

IGA aJ.S.—79 


of New York, 84 S-W.2d 361, 363, 
169 Tenn. 232. 

^ting of insect resulting in blood 
poisoming" distinguished 
Ky.—Omberg v. U. S. Mutual Acc. 
Assoc., 40 S.W. 909. 911, 101 Ky. 
303, 19 Ky.Lw 462, 72 Am.S.R. 413. 
49.5 Phrases 

(1) “Contact bed” is a form of sew¬ 
erage filter. 

U.S.—Bray v. Tears, Cust & Pat 
App„ 102 F.2d 877, 881. 

(2) “Contact flying" as a term of 
aerial navigation see Aerial Naviga¬ 
tion § 2. 

(3) “Contact representative;" 

while the term is said to be vague 
as used to describe a public em¬ 
ployee who, in the vernacular, “gets 
around" to see certain specified per¬ 
sons, yet its use as a parenthetical 
expression, following the specific des¬ 
ignation of one as a clerk, has been 
held not to nullify such designation. 
U.S.—U. S. V. Reisley, D.aN.J., 32 F. 

Supp. 432, 434. 

49-50 Webster New IntD. 

50 . Wis,—Wlrth v. State, 22 N.W. 

860, 862, 63 Wis. 51. 

‘■Infection’’ dlstlnguiiaied 
U.S.—Todd Dry Docks, Ina, v. 
Marshall, C.C.A-Wash., 61 F.2d 67L 

St. U.S.—Grayson v. Lynch, N.M., 
16 S.Ct 1064, 1068, 165 U.S. 468. 
41 L.Ea. 230. 

59. Ill.—^Pierce v. Dillingham, 47 N. 
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m S46, 849, 203 lit 148, 62 L.R.A- 

888 . 

Neb.—Stryker v. Crane, 50 N.W. 1132, 
1133, 33 Neb. 690. 

53. Ark.—Davis v. Rodman, 227 S. 
W. 612, 613, 147 Ark. 385, 13 A.L.R. 
1459. 

54. U.S.—Grayson v. Lynch, N.M., 
16 S.Ct 1064, 1068, 163 U.S. 468, 
41 UEd. 230. 

55. Mo.—Council v. St. Louis & S. P. 
R. Co., 100 S.W. 57, 61, 123 Mo.App. 
432. 

56- U.S.—Grayson v. Lynch, N.M., 
16 S.Ct 1064, 1068, 163 U.S. 468, 41 
L.Ed. 230. 

57. A dlaeaae of cows 

“It is a disease, generally con¬ 
tracted through the digestive tract 
from infected food, which causes 
premature birth of calf. Cows af¬ 
flicted with such disease are worth¬ 
less for breeding purposes, and their 
milk production is greatly reduced. 
There is no known cure; it is ex¬ 
tremely contagious, and can only 
be combated by isolation and sani¬ 
tation," 

Or.—Gesme v. Potter, 247 P. 765, 766, 
118 Or. 621, 

56. Ark.—Davis v^ Rodman, 227 S. 
W. 612, 613, 147 Ark. 385, 13 A.L. 
R. 1459, 

59. Ill.—Pierce v. Dillini^am, 67 N. 
H. 846, 848, 203 lU. 148, 62 L.R.A. 
888 . 



CONTAIN 


diseases contracted during tlie course of the em¬ 
ployment,and ^^dangerous contagious disease.”®^ 

CONTAIN. Defined generally, by the Century Dic¬ 
tionary as meaning to hold within fised limits; to 
include; to hold, and judicially as meaning to have 
for its contents to include.^^ The term is also 
used in a restricted sense signifying to specify;®^ 
and has been held equivalent to ^^state.”®^ 

Contained in. Kept in,®® the phrase being held 
synonymous with '^included in.”®'^ The phrase is 
sometimes used in policies of insurance to describe 
the location of the property insured, and where 
property is described as “contained in” a certain 
building, the policy ordinarily will not cover proper¬ 
ty located elsewhere as stated in Insurance § 322. 

Other phrases: “Contains a consolidated school 
district;”®® also “contained in the bam;”®^ “con¬ 
taining false, defamatory and libelous matter.”^® 

Additional phrasei? are set out in the noteJi 

CONTAINER. Defined generally by the Century 
Dictionary as meaning one who or that which con¬ 
tains. When defined by statute as including arti¬ 
cles specifically refeired to, it has been held to in¬ 
clude a wrapper where the statutory description so 
provides,*^® but not, where “wrapper’^ is omitted 
from the statutory enumeration^® Depending on 
the contractual or statutory requirements governing 
the particular ease, containers may be marked to 
show the weight of the contents, or may be used 
without marks merely for the purpose of carrying 
or delivering a commodity.'^^ 
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Phrase: *^oxes, packages, bundles, or contain* 
ers.”*^® 

CONTANGO. Described in Webster's New Interna¬ 
tional Dictionary as a term used on the London 
stock exchange, to designate the premium or inter¬ 
est paid by a buyer to the seller to be allowed to 
defer paying for stock purchased until a future 
settlement day,—the opposite of 'liackwarda- 
tion;”*^® and defined as meaning a double bar¬ 
gain, consisting of a sale for cash of stock previous¬ 
ly bought which the broker does not wish to carry, 
and a repurchase for the resettlement two weeks 
ahead of the same stock at the same price as at the 
sale plus interest accrued up to the date of that 
settlement.'^ 

Contango days. The two days allowed during the 
settlement of a contango, when these arrangements 
are in effect.^® 

CONTEC5K or CONTEK. Law French, a contest, 
dispute, disturbance, or opposition.'^® 

CONTEOKOURS. In law French, brawlers, or dis¬ 
turbers of the peace.®® 

CONTEMNER or CONTEMNOR. See Contempt 

§ 2 . 

CONTEMPLATE. 

Present Tense 

The word is one of comprehensive meaning and 
has been defined, in its primary significance, as to 


GO. "Oocnpatlosial disease” oom- 
piared and. dlstingtiisixed 

Mo.—^Evans v. Chevrolet Motor Co., 
105 S.W.2d 1081, 1083, 232 Mo.App. 
927. 

See also the C,J.S. title Workmen’s 
Compensation Acts §§ 168, 169, and 
71 G.J. p 595 note 77, p 599 note 
69 -p 603 note 9a 

61. U.S.—Bx parte Iiianff Bnck 
Chew, D.C.Mass.. 296 P. 182, 183. 

ea. K.Y.^—^Adirondack Record, Inc., 
V, I^awrence, 193 N.T.S. 122, 127, 

63. Xl.S.—Ehitton V. IT. S., C.C.3Sr.Y., 
154 P. 214. 2^5. 

64. Ga.—^Flannagan v. Scott, 31 S.H 
23, 25, 102 Ga. 399. 

6^ Ind,—State v, Younts, 89 Ind* 
313,314. 

I«eaoh v.. Adams, 52 N.B. 813, 
814, 31 lndA.pp. 547. 

66. Iowa.—^McCluer v. Girard F. & 
M. Ina Co., 43 Iowa 349, 351, 22 
.''AisaR.' 249. 

NJEEL—^■'ITjorp V. .MtmeL Ins. Co., 72' A. 
em, 591, 75 N.H. 251. 


67. NT.Y,—In re Kilborn’s Will, 2 NT. 
Y.S.2d 896, 899, 166 Misc. 627. 

68. Neb.--State v. Clarke, 188 N.W. 
472, 473, 108 Neb. 638. 

69. Iowa.—^McCluer v. Girard P. & 
M. Ins. Co., 43 Iowa 349, 351, 22 
Am.R, 249. 

N.H.—^Thorp v. .asitna Xna Co., 72 A. 
690, 691, 75 N.H. 251. 

70. N.Y.—Adirondack Record, Inc., 
V. liawrence!, 193 N.Y.S. 122, 127, 

71. 'PhxBseB 

<1> *XJontainingr chamber” see 
Mines and Minerals S 3 h. 

(2) “Containing Illuminated litho¬ 
graphic prints.” 

tJ.S.—^Putton V, tJ. S., C.C1N.Y., 154 
P. 214, 215. 

78. StatutoxT' de&titioiL 

“A ^container,’’ as used In this ar¬ 
ticle . . . shall include any car¬ 
ton, box, crate, barrel . . . wrap-, 
per, parcel or package.” r 

N.Y.—People ex inf. Eylers v. Ar¬ 
mour & Co., 162 N.Y.S. 621, 625, 176 
App.Blv. 151. 
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73. Puerto Rico.—^People v. Walsh, 
28 Puerto Rico 26, 28. 

74. N.Y.—^De Hoff v. Aspegren, 166 
N.Y.S. 1019, 1022. 

75. **Wtai>i>ers” not induded 

“Of course, if our legislature had 
specified ‘wrappers* in addition to the 
‘boxes, packages, bundles, or contain¬ 
ers* enumerated In the act . . . 
the New York case on which so much 
stress is placed by the government 
would demand serious consideration.” 
Puerto Rico.—^People v. Walsh, 28 
Puerto Rico 26. 28. 

76. “Backwardation” defined See 7 C. 
XS. p 1316 note 87. 

77. Black Li.I>. 

78. Black L.D. 

179. Black PJ>. 

1 80b Black Lhl>. 

81. W.V'a.—Brbwn v, Preston Coun- 
i ty Court, 9# S.E. 166, 169, 78 W.Va. 
! 644. 



16 A C.J.S. 


CONTEMPLATE 


consider attentively,^^ deliberately,®^ or with con¬ 
tinued attention;®^ to r^ard®^-^ or consider® 
thouglitfully; to meditate;®5 to meditate on;®® to 
study ;®®*^ to plan;®®*^® to ponder;®®-i® to re¬ 
flect to gaze upon, view, observe;®®*^® to look 
npon;®®*®^ to regard;®®*®® to look upon (mental¬ 
ly) to view as an object or an objective fact, or 


in a certain light or respect j to r^^ard with detacb- 
ment.®’^-® 

Its secondary meaning is to consider with a view 
of accomplishing;®® to have in view as a future 
event;®® to have in view as contingent or proba¬ 
ble®®-® or as an end or intention;®®*^® to have un¬ 
der consideration as possible or probable;®® to in¬ 
tend;®^ to purpose or intend to propose or in- 


82. U.S.—^^tna Li. Ins. Co. v. Flor¬ 
ida, Mo., 69 F. 932, 935, 16 C.CA. 
618, 30 KR.A. 87. 

Wash.—State ex rel. Thorp v. Devin, 
173 P.2d 994, 1000, 26 Wash.2d 333. 
83- Md.—Boyce v. Kelso Home, 68 
A. 560, 562, 107 Md. 190. 

84* Utah.—In re Thompson's Estate, 
269 P. 103, 115, 72 Utah 17. 

Wash.—State ex rel. Thorp v. Devin, 
173 P.2d 994. 1000, 26 Wash.2d 333. 
Similarly expressed 

(1) “To view or consider with con¬ 
tinued attention." 

U.S.—Oreffon-Washington R. H. & 
Nav. Co. V. Farmers Nat. Grain 
Corporation, D.C.Or., 25 F.Supp. 
667, 672. 

Mo,—^Wright V. Fuel Oil Co., 114 S. 

W,2d 959, 962. 342 Mo. 173. 

Ohio.—Wm. J. Van Ahen Organiza¬ 
tion V. Zack, App., 67 N.E,2d 728, 
730. 

(2) To look at attentively. 

Wash.—State ex reL Thorp v- Devin,: 

173 P.2d 994, 999, 26 Wash.2d 333. 

84.5 U.S.—Oregon-Washlngton R. R, 
& Nav. Co. v. Farmers Nat. Grain 
Corporation, D.C.Or., 25 F.Supp. 
667, 672. 

Mo.—Wright V. Fuel Oil Co., 114 S. 

W.2d 959, 962, 342 Mo. 173. 

Ohio.—Wm. J. Van Aken Organiza¬ 
tion V. Zack, App., 67 N.B.2d 728, 
730. 

84.10 Wash.—State ex rel. Thorp v. 
Devin, 173 P.2d 994, 999, 26 Wash. 
2d 333. 

85, U.S.—^^tna L. Ins. Co. v. Flor¬ 
ida, Mo., 69 F. 982, 985, 16 aC,A. 
618, 30 DILA. 87. 

Utah.—In re Thompson's Estate, 869 
P. 103, 116, 72 Utah 17. 
sa U.S.—Oregon-Washington R. R. 
& Nav. Co. V. Farmers Nat Grain 
Corporation, D.C.Or., 25 F.Supp. 
667, 672. 

Mo-—Wright v. Fuel Oil Co., 114 S. 

W.2d 959, 962, 342 Mo. 173. 

Ohio.—^Wm. J. Van Aken Organiza¬ 
tion V, Zack, App., 67 N.B.2d 728, 
730. 

Wash-—State ex reL Thorp v. Devtn, 
178 P.2d 994, 999, 26 Waah.2d 333. 
To oa 

Wash.—State ex ret Thorp v. Devin, 
supra. 

3BJS U.S.—Oregon-Washington R. R. 
8b Nav. Ca v. Farmers Nat- Grain" 
Corporation, D.<XOr.* 26 FUSupp. 
667, $72. 


Mo.—Wright v. Fuel Oil Co., 114 S. 

W.2d 959, 962, 342 Mo. 173. 

Ohio.—Wm. J. Van Aken Organiza¬ 
tion V, Zack, App., 67 N.E.2d 728, 
730. 

Utah.—^In re Thompson's Estate, 269 
P. 103, 115, 72 Utah 17. 

Wash.—State ex rel. Thorp v, Devin, 
173 P.2d 994, 999, 26 Wash.2d 333. 

88.10 Utah.—In re Thompson’s Es¬ 
tate, 269 P. 103, 115, 72 Utah 17. 
Wash.^—State ex rel. Thorp v. Devin, 
178 P.2d 994, 999, 26 Wash.2d 333. 
W.Va,—Brown v. Preston County 
Court, 90 S.E. 166, 169, 78 W.Va. 
644. 

86.15 Utah.—^In re Thompson's Es¬ 
tate, 269 P. 103, 115, 72 Utah 17. 
Wash.—State ex rel, Thorp v. Devin, 
173 P.2d 994, 1000, 26 Wash.2d S3S. 
88.20 Utah.—In re Thompsen’s Es¬ 
tate, 269 P. 103, 115. 72 Utah 17. 
88.25 Wash.—State ex rel. Thorp v. 
Devin, 173 P.2d 994, 1000, 26 Wash. 
2d 333. 

88.30 Wash.—State ex rel. Thorp v. 
Devin, supra, 

88.35 U.S.—Oregon-Washington R. 
R & Nav. Co. V. Farmers Nat. 
Grain Corporation, D.C.Or,, 25 F. 
Supp. 667, 672. 

Wash.—State ex reU Thorp v. Devin, 
173 P.2d 994. 1000, 26 Wash.2d 333. 

87. U.S.—Oregon-Washington R R 
& Nav. Co. V. Farmers Nat. Grain 
OorporaticHi, D.C.Or., 25 F.Supp. 
667, 672. 

To View meatally 

Wash.T-State ex ret Thorp v. DftVin, 
173 P.2d 994, lOOQ, 26 Wash.2d 333, 

87.5 U.S.—Oregon-Washington R R 
Sa Nav. Co. V. Farmers Nat. Grain 
Corporation, D.C.Or., 25 F.Supp. 
667, 672. 

Similarly deflaaed 

To consider In a certain aspect. 
Wash.—State ex reL Thorp v. Devin, 
173 P,2d 994, 1000, 26 Wash.2d 833. 

88. Wash.—State ex reL Thorp v. 
Devin, supra. 

W'.Va.—Brown v, Preston County 
Court, 96 SJB. 166, 169, 78 W.Va. 
644. 

88. U.S.—Collins v. School Dish of 
Borough of Trafford, C*C.A.Pa., 72 
P.2d 339, 340. 

Similazly deflated 

To have in view, look for, expect, 
take into account as a contingency 
to be provided for. 
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Wash.—State ex rel. Thorp v. Devin, 
173 P.2d 994, 1000, 26 Wash.2d 333. 

89.5 U.S.—Oregon-lVashington R R 
& Nav. Co. V. Farmers Nat. Grain 
Corporation, D-C-Or., 25 F.Supp. 
667, 672. 

Cal.—^Kurihara v. City Market of 
Los Angeles, 265 P. 987, 989, 90 
Cal.App. 374. 

Mo.—Wright v. Fuel Oil Co., 114 S. 

W,2d 959. 962. 342 Mo. 173. 

Tex.—^De George v. Rodgers-De Long 
Hotel Co., ClvA-pp., 126 S.W,2d 79, 
83. 

Wash.—State ex rel. Thorp v. Devin, 
173 P.2d 994, 999, 26 Wash.2d 333. 
Similarly expressad 

To treat of as contingent or pos¬ 
sible. 

Wash.—State ex rcL Thorp v. Devin, 
supra. 

88,10 U.S.—Oregon-Washington R 

R & Nav. Co. V, Farmers Nat. 
Grain Corporation, D.C.Or., 25 F. 
Supp. 667, 672. 

Mo.—Wright V. Fuel Oil Co., 114 S.W. 

2d 959, 962, 342 Mo. 173. 

Tex.—I>e George v. Rodgers-De Long 
Hotel Co., Civ.App., 126 RW.Sd 79. 
83. 

Wash.'—State ex rel. Thorp v, Devln^ 
173 P. 994, 999, 26 Wash.2d 333. 

9a N.H.—Essex Co. ▼. Gibson, 130 
A- 846, 851, 82 NJL 139. 

91. U.S.—Collins V. School Dist. of 
Borough of Traifbrd, C.C.A,Pa, 73 
F.fd 339, 840. 

Wash.—State ex rel Thorp v. Devin, 
173 P.2d 994, 999, 36 Wash.2d 333, 
W.Va.—Brown v. Preston County 
Court, 90 SR 166, 169, 78 W.Va. 
644. 

13 C.X p 1312 note 80. 

Similarly defined 

To expect or intend, and not to 
promise. 

Ohio.—Wm, y. Van Aken Organiza¬ 
tion V. Zack, App.. 67 N.E.2d 728, 
730. 

B^peoteMoa or IntentioaL 

**The word 'contemplates* indicates 
rather an expectation or intention, 
than a promise or undertaking." 
N,T.—Read v. Fox, 104 N.Y.S. 251, 
252, 119 App.Dlv. 866. 

Ohio.—^Wm. J. Van Aken Organiza¬ 
tion V. Zack, App.^ 67 N.RSd 728, 
730. 

9iL5 U.S,—Or«8®n"Washington R 
i & Nav. Co, V- Farmers Nat Grain 



CONTEMPLATE 


16 A C.J.S, 


to look forward 

It lias been said that the word embraces the 
future at least to the extent of being opposed to 
the thought of a fixed determination.®^ 

Phrases: “Contemplate having you do the haul- 
ing,"®® and “contemplate shippiAg in foreign com¬ 
merce;"®^ and also “contemplates making chang¬ 
es."®® 

Contemplated 

It has been said that the term sometimes may re¬ 
fer to a condition already existing.®® It describes 
a subjective mental process,®®*® and connotes the 
mental state of looking forward.® ®*1® “Contemplat¬ 
ed" has been employed as equivalent to “intended" 
or “had resolved;”®'^ and has been distinguished 
from “foreseen."®® 

Phrases: “Contemplated or intended by either 
of the parties,"®® and “contemplated the removal;”^ 
and also, as a participial adjective, “on said con¬ 
templated passageway."® 

CONTEMPLATION. The act of the mind in con¬ 
sidering with attention;® consideration of an act 
or course of conduct, with the intention of doing or 
adopting it;^ purpose or intention;® a purpose in 
respect to the future.®*® 

Contemplation of bankruptcy. A phrase employed 


in the early bankruptcy legislation of the United 
States. According to its original signification, the 
term has been held to mean a contemplation of be¬ 
coming a broken up and ruined trader, whose table 
or counter of business is broken up, *T>ancus rup- 
tus,"® or contemplation of an insolvency and inabil¬ 
ity of the debtor to pay his debts, and also the con¬ 
templation of a total stoppage and destruction of 
his business consequent thereon.*^ It has been said, 
however, that the term does not mean that there 
was in the bankrupt's mind an actual intention of 
becoming a bankrupt.® 

For treatment of analogous matter in the later 
acts see Bankruptcy §§ 215, 222 note 51, 242 f 
(2) note 30, and 520 a. 

Contemplation of death. A statutory term mean¬ 
ing an apprehension of death from some present dis¬ 
ease or some other impending peril, but not refer¬ 
ring to that general expectation which eveiy man 
entertains of death as an ultimate termination of 
his career.® The phrase “contemplation of death" 
is treated, with reference to gifts causa mortis, in 
Gifts § 7S. The phrase is also treated with reference 
to inheritance, succession, or estate taxes, and in 
this connection see Internal Revenue § 490 and Tax¬ 
ation § 1147 ,(2). 

Other phrases are set out in the note.®*® 


Corporation, D.C.Or., 25 F.Sxipp. 
667, 672. 

Mo.—Wright v. Fuel Oil Co., 114 S. 

W.2d 959, 962. 342 Mo. 173. 

Wash.—State ex rel. Thorp v. Devin, 
173 P.2d 994, 999, 26 Wash.2d 333. 
91.10 Tex.—De George v. Rodgers- 
De Long Hotel Co., CivJ^pp.. 126 

S.W.2d 79, 83. 

To propose ix sense ot intend 

'Tt is true that ^contemplate' means 
•to propose,' but it means *to propose' 
in the sense of ‘intend.' " 

Ohio.—^Wm. J. Van Aken Organiza¬ 
tion V. Zack, App„ 67 N.E,2d 728, 
730. 

Tex.—^Newsome v. Brown, CivA.pp., 
157 S.W. 203, 204. 

91.15 U.S,—Oregon-Washington R. 

R. & Nav, Co. V. Farmers Nat, 
Grain Corporation, DwC.Or., 25 F. 
Supp. 667, 672. 

Cal.—^Kurihara v. City Market of Los 
Angeles, 266 P. 987. 989, 90 CaL 
App. 374, 

Ko.—Wright ▼. Fuel Oil Co., 1X4 S.W. 

2d 95d, 96^, 342 Mo. 173. 

Tex,—^De <^orge v. Rodgers-De Long 
Hotel Co,, Civ.App., 126 S.Wj2d 79. 

n. 

SSU Cal,-HB:urihara v. City Market 
of Los Angeles, 265 P. 987, 989, 90 
Cal.App. 374. 

Ha-^Wrfght v. Fuel Oil Ca, 114 
AW-Sd 969, 962, 342 Mo, 173. 


94. U.S.—Oregon-Washington R. R. 

&. Nav. Co. V. Farmers Nat. Grain 
Corporation, D,C.Or., 25 F.Supp. 
667, 672. 

95. Cal.—^Kurihara v. City Market 
of Los Angeles, 265 P. 987, 989, 99 
Cal.App. 374. 

96. Mass.—^Tufts v. Charleston, 2 
Gray 271, 272. 

96.5 Pa.—Reed V. Philadelphia 
Transp. Co.. 90 A.2d 371, 373, 171 
Pa.Super. 60, 33 A.Li.R.2d 1166. 

96.10 Pa.—^Reed v, Philadelphia 
Transp, Co., supra. 

97. Mo.—^^tna L. Ins. Co. v. Flor¬ 
ida, Mo,, 69 F. 932, 936, 16 C.C.A, 
618, 30 L.R.A. 87. 

98. Mass,—Oxford v. Leathe, 43 N, 
R 92, 93, 165 Mass. 254. 

99. Ala.—^Birmingham Trust & Sav¬ 
ings Co. V, Currey, 67 So, 962, 965, 
175 Ala. 373, Ann.Cas.l914D 81. 

1. N.H.—Essex Co. v. Gibson, l3o A. 
846, 851, 82 N.H. 139, 

2. Mass,—^Tufts V. Charleston, 2 
Gray 271, 272. 

3. Black L.D. 

4. Burrill L,D. 

5. Ala.—^Birmingham Tru^t & Sav- 

Co. V. Currey, 57 So. 962. 965, 
175 Ala. 373. Ann.Cas,1914D 81. 

5.5 Pa.—^Reed v. Philadelphia 
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Transp. C5o., 90 A.2d 371, 373, 171 
Pa-Super. 60, 33 A.L.R,2d 1166. 

R U.S.—In re Smith. D.C.N.J., 9 F. 
592, 693. 

Everett v. Stone, C.C.Me., 8 F.Cas. 
No.4,577, 2 Story 446, 453. 

7. U.S.—Winsor v. Kendall, C.C. 

Mass., 30 F.CaaNo.17,886, 3 Story 
507, 511. 

12 C.J. p 1312 notes 91 [al, 92. 

a U.S.—In re Smith, D.C.N.J., 9 P. 
592, 594. 

9. Cal.—^In re Newman's Estate, 125 
P.2d 908, 910, 52 CaLApp.2d 126. 
N.J.—MacGregor v. Martin, 20 A.2d 
427, 430, 126 N.J.Law 492. 

Nicholas v. Martin. 16 A2d 235, 
238, 239. 240, 243, 128 N.J.Eu. 344. 
N.Y.—In re Baker, 82 N.T.S. 390* 392, 
83 App.Div. 530. 

In re Bullard. 76 N.T.S. 309, 311, 
37 Misc. 663. 

Utah,—In re Thompson's Estate, 269 
P. 103, 116, 72 Utah 17, 

Tgeanlng not open to douht oar uaoer- 
talxLty 

U.S.—Bradley v. Smith, aCAuInd., 
114 P.2d 161, 164. 

9,5 Fhziases 

(1) “Contemplation of insolvency" 
see Assignments for Benefit of Credi¬ 
tors 6 24 a. Bankruptcy 5 374 b note 
96, Banks and Banking i 744, Insol¬ 
vency S IL 



16 A. C- J. S. 


CONTEMPORARY 


CONTEMPOEANEA CONSXJETUDO OPTIMIJS 

INTEEPEES.10 

CONTEMPOEANEA EXPOSITIO EST OPTIMA 
ET FORTISSIMA IN LEGE.n 

CONTEMPOEANEOXJS. It has been said that the 
term presupposes some other term to which it must 
refer and that its literal meaning is living or 
existing at the time, or happening at the same 
time;^^ but that, in particular connections, “con¬ 
temporaneous” does not mean happening literally at 
the same moment of time, but rather within such 
time as would reasonably make it a part of the 
same transaction,or necessarily import absolute 
coincidence in point of time,^^ and so it may refer 
to a period of time and not to an exact day, hour, 
or month,^® to the whole transaction, and not merely 
to parts of it,^*^ or to a series of occurrences some¬ 
times extending over a great length of time and 
together constituting one transaction, and not to any 


single or ultimate fact, however important to any 
precise or definite time.^^ The term has been dis¬ 
tinguished from “coincident” see 14 C.J.S. p 1315 
note 21, “contemporary,”^and “simultaneous.”^® 

The requirement that an act or declaration, to be 
admissible as part of the res gestse, be contempo¬ 
raneous with the main or principal fact is stated 
in Evidence § 411. 

Phrases: “Contemporaneous forgeries,“con¬ 
temporaneous service,“contemporaneous with 
it,”22 “contemporaneous with the main fact,”^^ 
“contemporaneous with the transaction, ”24 and “sub¬ 
stantially contemporaneous,”2 5 also, adverbially, 
“contemporaneously done,”26 Other phrases are set 
out in the note.2®*5 

CONTEMPOEAEY. Living, occurring, or existing 
at the same period of time; contemporaneous.®^ 
The distinction between “contemporary^^ and “con¬ 
temporaneous” is set out ante note 18.5. 


(2) ‘'Contemplation of suicide” see 
Gifts S 78. 

la A maxim meaning “Contempo¬ 
rary custom is the best interpreta- 
tor.” 

N.J.—Mickle v. Matlack, 17 N.XLaw 
86, 98. 

II. A maxim meaning “Contempo¬ 
raneous exposition is the best and 
strongest in the law.” 

Black Li.D. 

12 C.J. p 1313 note 2 [a]. 
Contemporaneous construction of 
statutes see Statutes §§ 357-360, 
Similarly rendered 

The best and surest mode of ex¬ 
pounding an instrument is by refer¬ 
ring to the time when, and the cir¬ 
cumstances under which, it was 
made. 

Ark.—Missouri Pac. R. Co. v. Stre- 
hacker, 152 S.W.2d 657, 662, 202 
Ark. 645. 

N.J.—Lehigh Zinc & Iron Co. v. New 
Jersey Zinc & Iron Co., 26 A. 930, 
922, 55 N.J.Law 350. 

Another form of the maarim, "Con- 
temporanea expositio est fortissima 
in lege.” 

Applied in; 

III. —^People V. Rosehill Cemetery Co., 
21 N.B.2d 766. 768. 371 Ill, 610. 

N.Y.—^Beers v. Hotchkiss, 175 N.B. 
506, 514, 256 N.Y. 41. 

12. Context determines 

"No doubt ‘contemporaneous* 
means ‘at the same time,' but at the 
same time with what? A term is ev¬ 
idently implied which must be looked 
for in the context and in the subject- 
matter of the statute.” 

U.S.~Mitchell Coal & Coke Co. v. 
Pennsylvania R. Co., C.C.Pa„ 181 
P. 403, 411. 

13. U.S.—Mitchell Coal & Coke Co. 
▼. Pennsylvania R. Co., supra. 


HI.—Burke v. Snively, 70 N.K 327, 
334. 208 Ill. 328. 

Pa.—Cummings Oil & Gas Co. t. 

Barnsdell, 41 Pa.Co. 120, 125. 
Similarly defined 

Living, existing, or occurring at 
the same time. 

Ga.—Manry v. Hendricks, 18 S.E.2d 
97, 104, 66 Ga.App. 442. 

14. R.L—Ribas v. Revere Rubber 
Co.. 91 A. 58. 62, 37 R.T. 189. 

Similarly expressed 

One thing is contemporaneous with 
a given transaction when it is so re¬ 
lated in point of time as reasonably 
to be said to be a part of such trans¬ 
action. 

Ga«—Manry v. Hendricks, IS S.E.2d 
97, 104, 66 Ga.App. 442. 

Speaking of oontemporaneons state- 
ments 

“The word ‘contemporaneous*, how¬ 
ever, should not be limited to its 
strict meaning, but its limits should 
be determined rather by ‘the causal, ; 
logical, or psychological relation of 
such exclamations [or statements] 
with the primary facts in controver¬ 
sy.” 

Ohio.—^Liberty Highway Co. v. Calla¬ 
han, 157 N.K 708, 712, 24 Ohio App. 
374. 

15. Ga.—'Manry v. Hendricks, 18 S.B. 
2d 97, 104, 66 Ga.App. 442. 

Pa.—^Delaware County Trust Co. v. 
Keenan, 78 Pa.Super. 341, 844. 

Indefinite time 

The time regarding which agree¬ 
ment is implied is indefinite, as 
Shakespeare’s last year was also con¬ 
temporaneous with Moliere's first. 
XT.S.—In re Pusey-Maynes-Breish Co., 
D,C.Pa., 37 P.Supp. 316, 321. 

16. N.C.—^Hilton Lumber Co, v. At¬ 


lantic Coast Line B. Co,, 53 S.B, 
823, 829, 141 N.C. 171, 6 L.R.A,N, 
S., 225. 

17. Ga.—Lodge K. P. v. Few, 76 S.E. 
91, 93, 138 Ga. 778. 

18. N.C.—Fraley v. Fraley, €4 S.K 
381, 383, 150 N.C. 501. 

18^ BistlnctLon stated 

“Contemporary” applies more fre¬ 
quently to persons, “contemporane¬ 
ous” to events. 

U.S.—In re Pusey-Maynes-Breish Co., 

D. C.Pa., 37 P.Supp. 816, 321. 

19. U.S.—In re Pusey-Maynes- 

Breish Co., supra. 

Ga.—Lodge K. P. v. Few, 76 S.K 91, 
93. 138 Ga. 778. 

20. Tex.—Taylor v. State, 81 S.W, 
933, 935, 47 Tex.Cr. 101. 

21. U.S.-—Mitchell Coal & Coke Co. 
V. Pennsylvania R, Co., C.C.Pa., 181 
F. 403, 411. 

22. Utah.—Balle v. Smith, 17 P.2d 
224, 232, 81 Utah 179. 

23. S.C,—State V. Dickerson, 184 S. 

E. 585, 691. 179 S.C. 239. 

24. Ohio.—Liberty Highway Co. v. 
Callahan, 157 N.K 708, 712, 24 Ohio 
App, 374. 

25. Tenn.—National Life & Accident 
Ins. Co. V. Pollett, 80 S.W.2d 92, 99, 
168 Tenn. 647. 

26. Mo.—May v, Avansino, App., 185 
S.W. 1178, 1181. 

26,5 Fhxaaes 

(1) “Contemporaneous construc¬ 

tion” see ante p notes. 

(2) “Contemporaneous transac¬ 
tion.” 

Tex.—Becker v. Lindsley. Civ.App., 
154 S.W.2d 892, 896. 

27. Webster New Int.D. 
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CONSTITUTIONAL LAW 


Abandoned property law, insurance contracts, im¬ 
pairment of obligations, § 378, p. 51, n. 82 
Abandonment, 

Animals, summary destruction of abandoned ani¬ 
mals as denial of due process, § 705, p. 1194 
Bank accounts, due process of law as violated by 
regulation and administration, § 608 
Criminal proceedings, ri^ts guaranteed by state 
constitution, § 91, n. 87 

Leases, forfeiture of, summary proceedings for as 
denial of due process, § 612, p. 756 
presumption as to police i)ower by state’s grant 
of charters and franchises to public service 
corporations, § 333, p. 1374, n. 13 
Property condemned for public purpose, estoppel 
of property owner to question validity of stat¬ 
ute authorizing abandonment, § 90, ix 280 
Street car line on order of state commission as 
impairing contract, § 331, n. 7 
Abatement. Nuisances, generally, post 
Abatement and revival. 

Ex post facto laws, § 437 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 479 
Legislative power to revive cause of action, § 128, 
p. 538 

Legislative provisions affecting as encroachment 
on judiciary, § 128, p. 523 
Petition, remedy to challenge constitutionality of 
statute, § 95, p. 331 
Vested rights, § 254, p. 1246; § 264 
Ability to pay taxes, equal protection of laws, § 520, 
p. 390, m 47 
Abolition, 

Courts by legislature as encroachment on judi¬ 
ciary, § 127 
Office, 

Before expiration of term, due process as de¬ 
nied by, § 600, p. 706 
New constitution, § 7, p. 33, n. 84.5 
Remedy, 

Guaranty insuring open court as applying to, 
§ 709, p. 1216 

Legislative provisions as encroachment on ju¬ 
diciary, § 128, p. 514 

Absconding debtors, imprisonment for debt, § 204(1) 
Absentee voters, judicial inquiry into wisdom, etc., of 
legislation relating to, § 154, p. 795 
Absentees, 

Due process, 

Regulation and administration of states as 
violation of, § 609 

Summary proceeding with respect to distrit 
bution of estates as denial of, § 612, p. 754 
Le^slative provision for disposition of property 
as not encroachment on judiciary, § 120 
Absolute nature of rights guaranteed by con^itutlon, 
§a,p. 24 
1$A C.J.S. 


Absolute power of legislature, § 70, p. 197 
Abstract of record, statutory rule as to time for filing, 
waiver by Supreme Court, § 128, p, 534, n. 4 
Abstract questions, legislative authorization of action 
to test constitutionality of statute as encroach¬ 
ment on judiciary, § 128, p. 516; § 94, p. 313 
Abstract separation of powers, § 105 
Abstractors of title, 

Due process of law, regulations as denial of, § 672 
Equal protection of law, regnUition as denial of, 

§ 511, p. 357 

License, due process of law as denied by require¬ 
ment, § 659, p. 1013 

Limitation on right to engage in occupation, § 468, 
n. 89 

Abstracts of title, legislative provision for acceptance 
as prima facie evidence as constitutional, § 128, 
p. 529, n, 68 

Abstruse meanings, seeking of by courts as encroach¬ 
ment on legislature, § 151(1), p. 728, n. 43 
Absurdity, construction of constitution working, § 18 
Abuse, 

Opportunity for as affecting constitutionality of 
statute, § 97, p. 354 

Validity of state statute subject to, § 71, p. 220 
Abuse of power, administration of statute by admin¬ 
istrative officer or body, presumption, § 100, p. 468 
Abutting owner, right to land occupied by highw’ay 
subject to easement as property within due process 
clause, I 599, p. 699 

Acceptance, privilege from state, estoppel to question 
constitutionality of statute, f 89, p. 272 
Access, vested right of landowner to, | 225, p. 1187 
Accident, tax classification based on as denial of efiual 
protection, § 520, p. 397 

Accomplice, ex post facto laws relating to testimony 
of, § 446i n. 22 
Accountancy, 

Police regulation of occupations, § 189 
Vested right to engage in practice, § 224 
Accountant, licensing, delegation of legislative power, 
§ 138, p. 610, n. 7 
Accounts and Accounting, 

Railroads, 

Delegation of legislative power to prescribe 
uniform system, 4 138, p. 362 
Regulation respecting as denial of due process, 
§ 698, p. 1159 

Summary proceedings, due process of law, § 612, 
p. 760 
Accretions, 

Change of unwritten or evolved constitution, § 2 
Vested rights as to, § 226, p. 1194 
Accrued salary, public officers, property within due 
process clause, § 600, p. 709 

Accuracy of legislative finding on which act based, 
burden of proof, § 100, p. 456, n. 17 
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Accused in criminal case, vested right in form of pro¬ 
cedure, § 261, n. 36 

Acknowledgment, defect in, vested rights as impaired 
by legislation curing, § 231 
Acquiescence, 

Constitutionality of statute, effect on court, § 9T, 
p. 344 

Construction of statute, effect, § 98, p. 387 
Estoppel to question validity of statute on ground 
of, § 89, p. 270 

Legislative or executive construction of constitu¬ 
tional provisions, effect of, § 34 
Presumption in favor of validity of statute as af¬ 
fected by, § 99, p. 443 

Taxing statutes, estoppel to question validity as 
result of, § 90, p. 282 

Validity of statute as affected by, § 92, p. 300 
Acquisition of property, constitutional right, § 209, 
p. 1050 

Acquisition of rights under unconstitutional statute, 

§ 101, p. 476, n. 73 
Actions, 

See, also, Remedies, generally, post 
Alienation of affections, generally, post 
Alimony, generally, post 

Assault and battery, generally, iwst | 

Attachment, generally, post 

Attorney fees, generally, post 

Bankruptcy, generally, post 

Burden of proof, generally, post 

Change of venue, generally, post 

Civil procedure, generally, post 

Conditions precedent, post 

Contempt, generally, post 

Continuance, generally, post 

Costs, generally, post 

Creation or abolishment of causes of action, due 
process of law as violated by, § 630 
Declaratory judgment, generally, post 
Defenses, 

Collateral assistance at public expenses, due 
process of law, § 579, p. 621, n. 14 
Equal protection of law in respect to, § 561 
Ex post facto laws depriving persons ac¬ 
cused of crime of, § 435, p. 141 
Guaranty of right, § 709, p. 1210 
Impairment of obligations, legislation relat¬ 
ing to, § 397 

Insanity, equal protection of laws, § 563, 
p. 520, n. 1 

Insurance policies, regulation cutting off as 
denial of due process, § 676 
Judicial inquiry into wisdom, etc., of legisla¬ 
tion, § 154, p. 794 

Jury questions,, due process of law as vio¬ 
lated by, § 632 

Legislative provision limiting as encroach¬ 
ment on judiciary, § 128, p. 538 
Military and martial law, due process of law, 
I 577 

Political questions, determination by judicial 
department, § 145, p. 698 
Public improvement assessments, waiver, 
§ 663 

'Purpose of tax as political question, § 149, 

Pw 7l7 ' ^ ^ ■ 


Actions—Continued 

Defenses—Continued 

Retrospective laws affecting, validity, 5 418, 

p. 112 

Rules of pleading, § 268 
Tax titles, action by holder to recover prop¬ 
erty, due process of law, § 651, p. 984 
Vested rights in respect to, § 254, pp. 1242- 
1247 

Directory provisions of constitution respecting ac¬ 
tions against state, § 64 
Divorce, generally, post 

Due process of law, abolishment of right as de¬ 
nial of, § 614, p. 767 
Ejectment, generally, post 
Eminent domain, generally, post 
Evidence, generally, post 
Executions, generally, post 
Foreclosure, generally, post 
Garnishment, generally, post 
Impairment of obligations, statutes relating to, 
§§ 399-413, pp. 84-90 
In rem, generally, post 
Injunctions, generally, post' 

Instructions, generally, post 
Judgments or decrees, generally, post 
Jurisdiction, generally, post 
Legislative regulation in respect to terms and 
conditions as encroachment on judiciary, 

§ 128, p. 515 

Libel and slander, generally, post 
Limitation of actions, generally, post 
Parties, generally, post 
Pending proceedings, generally, post 
Personal injuries, generally, post 
Police power, discouragement under, § 194 
Replevin, generally, post 

Retroactive operation of constitutional provisions 
relating to rights of action, § 40, p. 126 
Self-executing nature of constitutional provisions 
for suits against state, § 51 
Statutes creating by prescribing elements as en¬ 
croachment on judiciary, § 113 
Tax on as violation of guaranty of free justice, 
§ 718 

Transfer of causes, legislative provision for as 
encroachment on judiciary, § 128, p. 539 
Transitory actions,, 

Foreign corporations. 

Jurisdiction, § 616 

State policy permitting as abridgment tf 
privileges or immunities, § 486, p. 232 
Jurisdiction, equal protection of laws, | 558, 
n. 89 

Unconstitutionality of statute as not in itself 
cause of action, § 71, p. 215 
Venue, generally, post 

Vested rights in respect to, § 254, pp. 1242-1247 
Acts of another, liabiUty of property owner for denial 
of due process, § 638 
Ad valorem tax. 

Domestic insurance corporations, exemption, va¬ 
lidity of, § 465, p. 204 _ 

Exceptions! vested rights, § 240, p. 1215, n. 31 
Improvement districts, notice and hearing, $ 662^ 
p. 1044 
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Address of circulator, initiative petition to tmeid 
state constitution, § 7, p. 40, n. 24.15 
Adjective law, due procei^ of law in determining, 

5 611, p. 744 

Adjoining owners, consent to erection of gasoline filling 
stations, requirement as denial of due process, 

§ 703, p. 1186 

Adjudicated rights, legislative provisions affecting as 
encroaching on judiciary, $ 128, p. 622 
Adjustment boards, appointment by court, legislative 
authorization, § 163 

Administration of estates, equity procedure, legisla¬ 
ture as having power to prescribe, 5 128, p. 517 
Administration of schools, delegation of le^slative 
power respecting to school districts, S 672, p. 412 
Administration of statute, 

CJonstitutionality as affected by, § in’, p. 353 
Presumption in respect to regularity, 1100, p, 467 
Administrative action, 

Frustration of legislative intent, judicial notice, 
f 151(1), p. 735 

Language governing as bestowing legislative or 
Judicial discretion on officials, § 133, p. 561, 
n. 26 

Proposed amendment of constitutions, necessity 
to validity of proposed amendment, J 9, p. 52 
Administrative agencies. 

Collective bargaining units, delegation of legisla¬ 
tive power to fix, { 1^, p, 630 
Due process of law, binding effective clause on, 

§ 568, p. 665 

Judidal interference with legislative actions in 
respect to, 5 151(1), p. 749 
Police power, delegation to, S 178, p. 912 
Administrative authority, taxation, violation in pro¬ 
ceedings as ground for setting aside, § 650, p. 971 
Administrative boards, 

Authori25ation of appeal from delegation of legis¬ 
lative power to judiciary, S 189, p. 647 
Classification by, validity of, § 489, p. 249 
Judiciary encroachment on executive department, 

S 156, p. 816 

Taxation, authority to grant or refuse licenses 
as abridging equal protection of laws, | 529, 
p. 421 

Administrative construction, 

Constitutionality of statute as affected by, $ 98, 
p. 370 

Presumption in favor of validity of statute as 
affected by, 5 99, p. 444 

Administrative discretion, judicial power distinguish¬ 
ed, I 144, p. 686, n. 67 
Administrative functions, 

Delegation of legislative power to Judiciary, 5 139, 
p. 635 

Delegation of legislative power to local author¬ 
ities, § 140, p. 650, n. 87 

Administrative legislation, attacking invalid act in 
seasonable time, necessity, § 89, p, 270, n. 23 
Administrative oflacers, 

Construction of constitution, consideration of con¬ 
temporaneous construction by, f 32, n. 68 
Delegation of legislative power to, f 138, p. 676 
Insane persons and drunkards, confinement dura¬ 
tion determination as denial of due process, 
f 598 

Judidal powers conferred on, 1173, pp. 866-888 
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Administrative orders, 

Judicial review, 1156, p. 827 
Presumption of validity, { 99, p. 400 
Tests as to validity, f 71, p. 214 
Vested right to appeal, { 272, bl S2 
Administrative pn)ceediDgs, 

Due process of law afforded by, I 628, pp. 849-873 
Judicial inquiry into wisdom, etc., of legislation, 

I 154, p. 790 

Labor disputes, due process of law, f 684, p. 1107 
Limitation of court’s power to review, f 128, p. 
515, n. 48 

Review, due process of law as requiring, § 629, 
pp. 87;i-878 

Administrative provisions, function of constitution, 

§ 3, p. 23 

Administrative regulations, acts done under unconsti¬ 
tutional statute, i 101, p. 480, n. 86 
Administrative remedies. 

Exhaustion of as essential to right to question 
constitutionality of tax assessment, | 80, n. 31 
Vested rights, $ 256, p. 1250, n. 80 
Administrative reorganization, judicial inquiry Into 
motive for legislation relating to, § 154, p. 811 
Administrators. Executors and administrators, gen¬ 
erally, post 

Admissibility of evidence. 

Carriers, rate regulations, | 691 
Crimes and criminal procedure, post 
Defenses, Impairment of obligations for legisla¬ 
tion relating to, $ 307 

Due proces.s of law, { 621, p. 815; p. 818, n. 79 
Equal protection of law, legislation respecting as 
violative of, § 562, p. 516 
Ex pc»t facto laws, S 446 

Legislative provisions r^pecting as encroachment 
on judiciary, $ 128, p. 528 
Vested rights, § 269, p. 1264 

Admission of state to union, constitution as becoming 
effective on date of, { 39 
Admissions, 

Constitutionality of statute as affected by, § 97, 
p. 344 

Determination of constitutional questions as af¬ 
fected by. S 94, p. 321, n. 5S 

Adopted statutes, presumptions In favor of holdlzig 
constitutional, $ 99, p» 442 
Adoption, 

Impairment of obligation in respect to as included 
in constitutional provisions, f 343 
Judicial interference with legislative actions in 
respect to, S 151(1), p. 749 

Summary proceedings, due proem of law, S 612, 
p. 769 

Vested rights as Impaired by statutes relating to, 
I 228 

Adoption of children, 

Estoppel of father by abandonment of child to 
challenge constitutionality of statute dispens¬ 
ing with notice to father, { p. 270, n. 22 
Inheritance taxes, Impairment of contractual ob¬ 
ligations, 8 283, p. 1298, n. 45 
Judicial inquiry into wisdom, etc., of legislation, 
§ 154, p. 790 

Mental illness of parents as legal ground as de¬ 
nial of due procei^ 8 707, p. 1199, n. 20.50 
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Adoption of children—Continued 

Notice to mother as essential element of due 
process, § 619, p. 800, m 73 
Religious faith of adopted parents, § 206(1), p. 
1029 

Adoption of constitution, 

Federal, § 4 

Judicial determination of, § 146 
Repealing effect of adoption of new constitution, 
§ 42, pp, 131-134 

Similar provisions adopted from other constitu¬ 
tions or statutes, construction of, § 35 
States, § 5 

Statutes passed and acts done in anticipation of, 
§ 47 

Superseding effect of adoption of new constitu¬ 
tion, § 42, pp. 131-134 
Validation of existing laws, § 45 
Adoption of ordinances, constitutional conventions, 
§ 11 

Adoption of statute, determination of validity as de¬ 
pendent on, § 94, p. 317 
Adulterated food, 

Equal protection of law as denied by prohibiting, 
§ 511, p. 347 

Summary proceeding for seizure and condemna¬ 
tion, § 612, p. 756, n. 3 
Adultery, 

Classification on basis of sex for purpose of pun¬ 
ishment, equal protection of law as denied by, 
§ 544 

Crimes and punishment, discrimination because 
of race or color, § 543 

Advancements, vested rights of heirs and legatees, 
§ 228 

Adverse effect, 

Attack on constitutionality of statute as requir¬ 
ing, § 76, p. 231 

Raising constitutional question as dependent on, 
criminal proceeding, § 84 
Adverse possession, 

Due process of law, 

Prescription as violative of, § 615, p. 772, n. 29 
Provision for transfer of title as denial of, 
§ 707, p. 1202 

Invalid tax title as protected by, § 651, p. 984 
Judicial interference with legislative actions in 
respect to, § 151(1), p. 479 
Limitation of actions, vested rights, § 266, p. 1262 
Mineral or royalty rights, suspension of limita¬ 
tion, impairment of obligations, § 394, n. 65 
Title by, vested rights, § 226, p. 1193 
Vested right in title by, § 226, p. 1193 
Advertisements, 

Foreclosure sale, le^slation relating to as im¬ 
pairment of obligation, § 385, p. 64 
Goods, liberty to choose occupation for means of 
livelihood, § 212 

Legislation restricting as abridging religious liber¬ 
ty, § 206(2), p. 1040 

National flag, forbidding use as abridging privi¬ 
leges or immunities, § 473, p. 218 
Ib:ofessional men, class legislation, § 496, p. 262, 
n. 97 

Advertising, 

^utompbile license plates, due process of law as 
denied by, § 659, p. 1016, n. 51 


Advertising—Continued 

Due process of law, regulation without denial of 
§ 668, pp. 1064, 1068 

Equal protection of laws, discrimination or clas¬ 
sification as denial of, § 511, p. 341 
Flag used for, statute prohibiting as denial of due 
process, § 668, p. 1064 

Streets, use of portions, grant of special privi¬ 
leges by state, § 464, p. 189 

Advertising matter, due process of law, regulations on 
distribution as denial of, § 679 
Advice, determination of constitutional questions on 
application by ofiicer for, § 95, p. 326 
Advisory opinions, 

Constitutional questions, § 94, p. 314, n. 45 
Power of judicial department to render, § 150 
United States comptroller general as to judicial 
department, § 169, p. 854, n. 33 
Validity of contemplated legislation at request of 
house of representatives, § 96, p. 335, n. 33 
Aerial navigation, judicial inquiry into wisdom, etc., 
of legislation, § 154, p. 790 

Aesthetic desires, zoning ordinance enacted to satisfy, 
due process of law as violated by, § 703, p. 1185 
Affidavits, 

Administrative officers authorized to take. § 173 
p. 884 

Clerk as authorized to take in misdemeanor cases 
§ 173, p. 884 

Constructive service of process, due process of 
law, § 619, p. 808, n. 14 

Determination of constitutional questions on, § 95, 
p. 325, n. 78 

Initiative petition for amendment of state con¬ 
stitution, compliance with requirements as to, 
§ 7, p. 40 

Vested rights as affected by legislation permitting 
filing of amended affidavits, § 259 
Affiliated corporations, executive department as with¬ 
out power to determine affiliation for consolidated 
return purposes, § 171, p. 861 
Affirmations. Oaths and affirmations, generally, post 
Affirmative defenses, political questions, determination 
by judicial department, § 145, p. 698 
African slavery, leading purpose of thirteenth amend¬ 
ment to abolish, § 203(1), p. 995 

Age, 

Classification based on, § 491 
Criminal proceedings, factors considered in de¬ 
termining waiver of rights, § 91, n. 95.15 
Old age assistance, post 
Agencies, 

Employment agencies, post 
Governmental agencies, generally, post 
Agents, 

Foreign corporations, requirement for designa¬ 
tion for service of process as denial of due 
process, § 619, p. 793 

Individual judges as legislative agents, § 139, 
p. 641 

Legislature for people in calling constitutional 
conventions into existence, § 8, p. 48 
Principal and agent, post 
Agricultural Adjustment Act, 

Judicial interference with le^lative action, 
S 151(1), p. 760 
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Agricultural Adjustment Act—Continued 
Validity, 

Condition of approval, effect, } 141, p. 678, 
n. 85 

Delegation of legislative power, | 13S, p. 587 
Agricultural commodities, 

Delegation of legislative power respecting inspec¬ 
tion and grading of, 1138, p. 586 
Executive powers In respect to, legislation con¬ 
ferring, S 173, p. 874 

Agricultural extension work, taxation for purpose of, 
due process of law as violated by, $ 6^, p. 953 
Agricultural fair stamps, place of transacting business, 
regulation as denial of due process, § 670 
Agricultural laborers. 

Criminal liability with respect to, equal protec¬ 
tion of laws, S 563, p. 5^ 

Unemployment compensation exemptions, equal 
protection of laws, 1515(2) 

Agricultural lands, 

School taxes, equal protection of laws, § 526 
Taxation, clarification for purpose of as denial 
of equal protection, $ 520, pt 396 
Agricultural products, 

Discrimination in purchase, construction of stat¬ 
ute in light of husiness practices, { 97, p. 316. 
n. 73 

Equal protection of laws, regulation of produc¬ 
tion, etc,, $ 511, Pk 347 

Gambling in futures, self-executing provision of 
constitution restricting, | 49, p. 149, n. 76 
Marketing, taxation for purpose of as denial for 
due process, $ 648, p. 954 

Occupation tax on carriers of, exemption from as 
denial of equal protection, $ 530, p. 439 
Transportation of, exemption of vehicles from 
regulation as denial of equal protection, f 517 
Agriculture, 

Dealers in commodities, delegation of legislative 
power in respect to regulation, $ 188, p. 587 
Delegation of power in respect to by legislative 
department, § 138, p. 586 

Equal protection of laws as denied by classifica¬ 
tion, § 510, m 76 

Judicial inquiry into wisdom, etc., of legislation, 
§ 154, p. 790 

Processors of commodities, delegation of legisla¬ 
tive power in respect to regulation of, f 138, 
p. 587 

Restriction of production or handling, delegation 
of legislative power in respect to, § 138, p. 587 
Secretary of Agriculture, post 
Agriculture commissions, findings of fact by, power in 
respect to, 1173, p. 870, n. 83 
Air mail contracts, property within due process clause 
as including, § 599, p. 701, n. 35 
Air space, police power regulations, § 177, n. 31; § 104 
Air transport carriers, licenses, due process clause 
as violated by requirement of, S 659, p. 1019, n. 86 
Airbrakes, railroads, requirement as to as denial of 
due process, § 698, p, 1158 
Aircraft, 

Judicial interference with l^slative actions in 
respect to, § 151(1), p. 479 

Liability for injuries, creaticm or enlargement as 
<tenial of due process, S ^ ^ 


Aircraft—Continued 

Minimum altitude, establislunent as denial of due 
process, f 707, p. 1201 

Navigation, delegation of tegislative power in re¬ 
spect to, 1138, p. 630 

Taxation while fiylng in Interstate commerce, due 
process of law, f 648, p. 956 

Airport authority, due process of law, creation, altera¬ 
tion and regulation as denial of, { 604, n. 722 
Airports, 

Authority to (jounties to own and operate as un¬ 
constitutional dHegatlon of power, f 140, p. 
m n. 82 

Class legislation, | 408, p. 277 
Municipal airport, generally, p<^t 
Public improvements, due proa^ss of law, f 060, 
p. 1034 

Alaska, 

Licenses, discrimination against nonresidents, 
f 479 

Residents as citizens of United States domiciled 
in states, I 458, n. 44 

Slave customs as within amendment relating to 
involuntary servitude, ^ 2t>3, p. 906, n, 14 
Territorial action, equal protection of laws, § 505, 
p. 308 

Alcohol, exclusive warehouses for distribution, va¬ 
lidity of statute authorizing designation, | 462 
Alcoholic beverages. Intoxicating liquors, generally, 
post 

Alien anarchist, act excluding as violation of first 
amendment, J 206(1), p, lOlA n. 26 
Alien enemies, 

Due process of law, detention in exclusion or de¬ 
portation proceedings as denial of, | 596 
Naturalization, president's power In respect to as 
not subject to delegation^ I 167,, n. 4 
Alien land laws, presumption of intent to avoid es¬ 
cheat as abridgement of privileges or immunities, 
§483 

Alien property custodian, executive discretion as con¬ 
clusive on judiciary, § 156, p. 823 
Alienability, personal liberty right, { 202, p 987 
Alienation, police power, { 179 
Alienation of afTections, 

Abolishment of right of action. 

Denial of equal protection, § 557 

Due process of law as violated by, { 707, 

p. 1200 

Grant of special privileges by state, § 464, 
p. 198 

Impairing contractual rights, § 351, n. 20 
Actions, vested rights, § 254, n. 57 
Due process of law, withdrawal or change of 
remedies in violation of, 8 614, pp. 768, 771 
Husband's right to question validity of statute in¬ 
voked to defeat right to recover damages for, 
I 76, p. 240, n. 64 

Legislation prohibiting filing of action for as vio¬ 
lating guaranty of right to a remedy, § 709, 
p. 1217 

Property right as violated by abolishment of right 
of action, 8 209, p. 1062, m. 71.10. 

Alienation of pit^rty, vested rights in respect to, 
§ 225, p. 1187 

Alienists, legislation authorizing ai^polntment by court, 
1163, DU 46 
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Aliens, 

See, also, Citizens and citizenship, generally, 
post 

Administrative finding as to being within ex¬ 
cluded class as encroachment on judiciary, 
§ 173, p. 882 

Administrative proceeding in respect to right to 
enter country, due process of law, § 628, p. 
867 

Admission, question as judicial, § 14o, p. 699 
Bills of attainder in respect to deportation, § 454 
Burden of proof, ex post facto laws, § 446, n. 22 
Chinese, competency as witnesses, § 539 
Citizenship, right to as property ri^t within due 
process clause, § 599, p. 702, n. 44.5 
Compulsory military service, due process of law, 
§ 577 

Congressional control as infringement of freedom 
of speech and of press, § 213(14) 

Criminal proceedings, due process of law, § 579, 
p. 618, n. 10 

Deadly weapons, law prohibiting possession as de¬ 
nial of equal protection, § 503 
Deportation, 

AfiSliation with subversive organizations as 
abridging freedom of assembly, § 214, 
p. 1167 

Delegation of legislative power in respect to, 
§ 138, p. 630 

Ex post facto laws, § 437, n. 13 

Hearing, due process of law in respect to, 

§ 628, p. 868 

Judicial inquiry into wisdom, etc., of laws re¬ 
lating to, § 154, p. 790 
Discrimination against, § 538 
Due process of law, post 

Employment on public works, validity of law 
making distinctions as to, § 498, p. 281 
Equal protection of law, 1503 
Exclusion, question as judicial, § 145, p. 699 
Executive power to determine claim of citizen¬ 
ship, § 171, p. 862 

Exemptions under conscription laws, due process 
of law, § 628, p. 873 

Expelling or excluding, executive action as conclu¬ 
sive on judiciary, § 156, p. 821 
Fine for bringing diseased or disabled aliens with¬ 
in country, statutes authorizing as violative 
of due process, § 640, p. 900, n. 67 
Firearms, prohibition against possession as de¬ 
nial of due process, § 707, p. 1202 
Freedom of speech and press as restricted by, 
§ 213(1), p. 1090 
Game and fish laws. 

Due process of law, § 607 
Equal protection of laws, § 536 
Guardian of estate consisting of land, law pro¬ 
hibiting appointment as denial of equal pro¬ 
tection, § 603 

Impairment of obligation of contract, § 343, n. 46 
Judicial inquiry, 

Bespat to statutes relating to information 
required, § 156, p. 824, n. 26 
Wisdom, etc., of legislation pretaining to, 
§ 154, p. 790 

Judicial-: interference with legislative actions in 
r^pect to, S 151(1), p. 479 


Aliens—CJontinued 
Licenses, 

Discrimination against as denial of equal pro¬ 
tection, § 529, p. 429 

Legislation barring from obtaining as viola¬ 
tive of due process clause, § 659, p. 1010 
Livelihood, right to earn by following ordinary 
occupations of life, § 212, n. 9 
Motor buses, equal protection of laws as pro¬ 
hibiting issuance of licenses to operate, § 503 
Naturalization certificates, legislative provision 
for issuance ex parte as encroachment on ju¬ 
diciary, § 128, p. 524 

Petition, guaranty of right of, § 214, p. 1162, n. 42 
Privileges or immunities, application of constitu¬ 
tional provision, § 457 

Property, classification in regard to possession, 
enjoyment or descent of, § 498, p. 281 
Property right as not restricted by legislation 
concerning possession of weapons, § 209, p 
1059, n. 62 

Public works, prohibition of employment on as de¬ 
nial of due process, § 686 

Raising constitutional questions, rights as to, f 77 
Real property rights. 

Due process of law in respect to, § 707, p. 1202 
Purchase or lease, denial of privileges or im¬ 
munities, § 470 

Residence in United States, right to continue with 
property within due process clause, f 599, 
p. 702, n. 44.5 

Retroactive laws, validity, § 415, n. 15 
Right to attack constitutionality of federal stat¬ 
utes, § 77 

School privileges of native-born citizen children 
of, validity of regulations, § 464, p. 189 
State courts as without jurisdiction to naturalize, 
§ 144, p. 695 

Taxation, discrimination against as denial of 
equal protection, § 520, p. 398 
Vested right in certificate of entry, § 221 
Alimony, 

Foreign judgments, due process of law, § 625, p. 
840 

Impairment of obligation in respect to ri^t to, 
§ 351, n. 21 

Imprisonment for debt, § 204(2) 

Injunction order against bank, enforcement by as 
denial of due process, | 613, p. 764, n. 59 
Jail for failure to pay, judgment committing as 
violating due process, § 625, p. 839 
Judicial interference with legislative actions in 
respect to, § 151(1), p. 479 
Legislation authorizing modification or annulment 
from final award, § 271 

Modification of dec^ as impairing contractual 
obligations, | 280, n. 52 
Retroactive legislation, § 417, p. 106 
Service of process, due process of law, | 612, 
p. 754; § 619, p. 790, n. 41; p. 808, n. 12 
Temporary, due proems of law, notice of applica¬ 
tion as required under clause, § 613, p. 766 
Vested property rights, § 225, p. 787 
Vested ri^ts, f 227 

Allegiance to fiag, judicial inquiry into wisdom, etc., 
of legislation requiring, § 154, p. 805 
Alleys, vacation, due process of law, § 646^ p. 939 
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Alligators, dealers in skins, license, requirement of as 
denial of due process, § 669, p. 1013 
Alluvion by accretion, vested property rights, J 226, 
p. 1194 

Alteration of contracts, impainnent of obBgation as 
result of legislation eCFecting, § 356 
Alteration of corporate charter, constitutional provi¬ 
sion operating as, § 43, p. 139 
Alteration of remedies, legislative provision as en¬ 
croachment on judiciary, } 128, p. 514 
Alteration of statutes, judiciary, power with respect 
to, i 151(1), p. 741 
Ambiguity, 

Construction of constitution to avoid, § 14 
Extrinsic aid in construing constitution in case 
of, § 29 

Statutes, language construed in harmony with 
constitutional provisions, f p. 375, n. 6 
Ambulances, emergency calls, equal protection of laws 
as denied by regulation, S 5^, p. 450, n. 23 
Amendment of charter. 

Consolidation of corporations authorizing, 1323 
Delegation of legislative power respecting to mu¬ 
nicipal corporations, $ 140, p. 658. 

Legislative provision for as encroachment on ju¬ 
diciary, 5 110 

Beservation of power as Impairment of obligation, 
S 320, pp. 1363-1359 

Amendment of constitution, $} 4-11, pp. 27-64 

Administrative sanction or approval, necessity to 
validity of proposed amendment, state con¬ 
stitutions, I 9, p. 52 

Anticipation of, statutes pai^d and acts done in, 
§ 47 

Arguments for or against proposed amendments, 
publication of, S 9, p. 54 
Ballot, form of, $ 9, 57,58 

Bill or resolution proposing, reference to legisla¬ 
tive committee, S 9, p. 51, n. 96 
Canvass of vote, state constitutions, $ 10 
Conditional form, state constitutions, J 9, p. 58 
Contest of declared result, state constitutions, § 10 
Definition as branch of jurisprudence treating of, 
I 1 

Determination of validity, f 96, p. 333 
Earlier amendment as controlled by later incon¬ 
sistent amendment, § 26 

Elections, count of votes and declaration of re¬ 
sult, i 10 

Ex post facto laws, operation as, 5 40, p^ 130 
Federal, § 6, pp. 28-31 

Application of first ten amendments, f 69 
Effective date, § 39 
limitation of powers, J 69 
Form of resolution proposing, judicial inquiry, 
§ 152 

Form of sutatission, constitutions, f 9, p. 56 
Frequent violation iK>t operating as, | 70, p. 2(^ 
n. 22 

Oeneral and special provisions as to, { 26 
Impairment of obligation by, 1276 
Initiation of, legislative power, | 9, p, 49 
Initiative potions, legislative action to submit 
proposed amendment lui^igated by means of, 
S 9, p, 65 

Joint resolution^ saltoi^on of proposal by, f 9, 
pp. 57, 58 


Amendment of constitution—Continued 

Journal entrl«?s, state constitutions, I 9, pp. 49, 50 
Ju«licial determination of, 1146 
Later amendment as controlling over earlier in¬ 
consistent amendment, f 26 
Law established 1^, 13, p. 24 
Legislature as without power In mipect to, $ 70, 
p. 204 

Majority vote as sufikfient for ratification, state 
constitutions, f 10 

Mandamus compelling submission to vote, state 
constitutions, | 9, pp. 53-55 
Manner of, federal coxu^tution, § 6, p. 28 
Method, 

Federal constitutioii, | 6, p. 30 
State constituttons, { 7, p. 32; | 9, p. 54 
Mode of ratification, state constitutions, § 10 
Number of proposals submitted, state coTistSta¬ 
tions, f 9, p. 58 

Number of votes required for ratification, state 
constitutions, § 10 

Offenses, fraudulent tabulation and return of 
votes, 110 

Ol)eration of, { 42; 131 

Ordinary legislative functions, prc^x^! as not 
exercise of, § 9, p. 49 
Police power as affected by, 1196 
Presumptions^ readings of proposed amendments, 
i 9, p. 49, n. 83 

Prevailing effect of latest amendment, f 42, p. 131 
Proclamations, 

Adopti(m, feileral coxxi^itution, $ 6, pw 31 
Declared result In respect to state constitu¬ 
tions, coneluslveness, {10 
(Governor, calling special session, limits of 
legislative resolutions, § 9, p. 52, n. 98 
Puldication et proposed axnendment, state con¬ 
stitutions, f 9, p. 53 
Batification, 

Amendment before submission for, i 9, xk 51 
Argnment adduced at time of as subject of 
consideration in construction of constitu¬ 
tion, t 30 

Federal constitution, $ 6, p. 29 
fcjtate constitutions, $ 10 

KecommendatSon by convention, f 8, p. 45 
Statute by, effect, $ 45 
Time for ratification, § 6^ p, 31 
Readings of proposed amendments, states, } 9^ 
p. 49 

Becognition of existing laws pending diange, J 46 
Reconsideration after ra^ficatlon, federal consti¬ 
tution, I 6, p, 31 

Reference to title or number, amending by, { 9, 
p. 52 

Rejection of, federal cox^tttntlcax, 16, p. 29 
Repugnance to earMar provision, superseding ef¬ 
fect, $ 42, p. 133 

Resubmission of amendment,, federal constitution, 
I 0, p, 31 

Retroactive effect, 1109 
Revival of after repqal, I ^ pu 134 
Right in resiiect to as not authorizing majority to 
suspend constitution tiunporariiy, } 3,. p. 23, 
n. 23. 

Several amendments, submissloii of, S 9» p. 58 
State, II 7-10, m 32-63 
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Amendment of constitution—Continued 
State—Continued 

Amendment and revision, presumption as to 
contravention of federal constitution, § 99, 
p. 443 

Conventions, § 8, pp. 43-48 
Distinction between amendment and revision, 
§ 7, p. 36 

Formalities of passage, § 9, p. 49 
legislative action, § 9, pp. 48-60 
Method of amendment, compliance with con¬ 
stitutional provisions, § 7, p. 35; § 9, p. 49 
Powers of convention, § 8, p. 46 
Ratification, § 10 

Readings of proposed amendment, § 9, p. 49 
Special session of legislature, § 9, p. 51 
Submission of amendment, § 9, p. 53 

Proposed amendments to conventions, § 8, 
P* 44 

Submission of amendments, 

Canvass of vote, § 10 
Time, 

Publication of proposed amendment, state 
constitutions, § 9, p. 53 

Ratification, federal constitutions, § 6, p. 31 
Submission of proposed amendment, state 
constitutions, § 9, p. 55 
When becoming operative, § 39 
Title to amendment, 

Resort to when construing section to which 
title relates, § 23, p. 97 
' ‘ State constitutions, § 9, p. 52 
Uniformity of construction, § 37 
Validation of existing laws by, § 45 
Veto of proposed amendment, state constitutions, 
§ 9, p. 52 

Amendment of corporate charter, constitutional provi¬ 
sion operating as, § 43, p. 139 
Amendment of franchise, legislative provision for as 
encroachment on judiciary, § 119 
Amendment of pleadings, due process of law, § 620 
Amendment of statutes, 

Constitutionality effected by, § 101, p. 474 
Encroachment on judiciary, § 112 
Judiciary power with respect to, § 151(1), p. 742 
Legislative function, § 151(1), p. 740 
Unconstitutionality of original statute as affecting, 
§ 101, p. 474 
American Legion, 

Local post charter, refusal to, issue, § 206(1), 
p. 1023, XL 30.41 

Due process of law, § 668, p. 558, n. 63.30 
Equal protection of laws, § 505, p. 308, n. 35 
Amnesty, 

Ex post facto laws, % 442, p. 152 

Depriving accused of protection of proclama¬ 
tion of, § 435, p. 141 

Legislature’s power to remit punishment by, § 128, 
p. 521 

Testimony in behalf of commonwealth, equal pro¬ 
tection of laws, § 563, p. 525 
Amplification, 

Oonstitutiohal provisions, power of legislature to 
enact statute for purpose of, § 70, p. 205 
Judicial interpretation of statute as encroachment 
on legislature, § 151(1), p. 728, n. 43 


Amplification—Continued 

Statutes, judiciary power with respect to, f 15l(i) 
p. 741 ’ 

Amusement places, classification and taxation, delega¬ 
tion of legislative power to municipality, § 140 
p. 662, n. 72 

Amusement taxes, class legislation, § 498, p. 286 
Amusements, 

Due process of law, regulation without denial of, 
§ 608, p. 1063 
Police regulations, § 192 
Amarchy, 

Due process of law, provisions for punishment in 
violation of, § 580, p. 629, n. 30 
Freedom of speech or of press as infringed by 
criminal anarchy statute, § 213(10) 

Ancient statutes, validity of, § 71, p. 211, n. 56 
Ancillary legislation, self-executing provisions of con¬ 
stitution as not requiring, § 48, p. 143 
Animal products, destruction of property to prevent 
spread of disease or pests, due process of laws 
violated by legislation authorizing, § 645, p. 915 
Animals, 

Bovine tuberculosis, generally, post 
Class legislation, § 498, p. 277 
Condemnation, animals infected with Bang’s dis¬ 
ease, equal protection of law, § 537 
Cooperative nonprofit grazing districts, equal pro¬ 
tection of laws, § 537 

Dangerous animals, summary destruction, author¬ 
ization as denial of due process, § 795, p. 1194 
Dead animals. 

Due process of law, regulations respecting 
removal as violation of, § 606, p. 735 
Judicial inquiry into wisdom, etc., of legisla¬ 
tion for transportation and disposal of, 
§ 154, p. 790 

Delegation of legislative jKiwer, 

Establishment or abolition of live stock law 
districts, § 140, p. 666, n. 91 
Protection of, § 138, p. 588 
Dipping, 

Equal protection of law as denied by legisla¬ 
tion respecting, § 537 

Regulations, validity, § 472; § 705, p. 1194 
Diseased animals, 

Destruction of, due process of law as violated 
by, § 705, p. 1195 

Due process of law; regulations respecting as 
denial of, § 705, p. 1194 
Power of state to regulate or prohibit impor¬ 
tation, § 472 

Summary destruction, statutes providing for 
as abridgment of constitutional guaran¬ 
ty, § 711 

Disinfection, administrative regulation and super¬ 
vision of as encroachment on judiciary, § 173, 

p. 882 

Dogs, generally, post 
Due process of law. 

Liability for injuries, § 636 
Live stock law, as violated by, § 706 
Regulations relating to as denial of, §§ 705, 
706, pp. 1193-1198 

Equal protection of law, regulation of keeping and 
use as denial of, § 537 
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Animals—Continued 
Exchanp^es, 

Impairment of obligations, regulation of busi¬ 
ness, § S33, p* I3T 0 

Training rules, police power to abrogate, 

5 333, p. 1576 

Health regulations, police power, § 106, p. 051 
Herding on range, prohibition of as denial of due 
process, | 706 

Impounding, statute providing for as abridgment 
of constitutional guaranty, §711 
Judicial inquiry into wisdom, etc,, of legislation 
relating to, 1154, pp. 790, 814 
Judicial Interference with legislative actions in 
respect to, S 151<1), p. 479 
Killing or injuring by railroad, imposition of lia¬ 
bility as denial of equal protection, § 555 
Legislative classification as subject to judicial in¬ 
terference, f 151(4) 

Liability for injuries, statute creating as viola¬ 
tion of due process, j 330 
Markets, class legislation, § 496, p, 266 
Nonresident owners, denial of privileges or Immu¬ 
nities, 8 470 

Privileges or immunities in respect to live stock 
law, § 464, p. 100 

Prohibition against keeping of as denial of due 
process, 5 705, p. 1193 

Public range, power of state to regulate use, § 472 
Eadng, prohibition against as denial of due 
process, § 675 

Hailroad injuring, due process of law as violated 
by statute imposing liability, { 641 
Range, sheep prohibited from pasturing on, equal 
protection of law as denied by, 8 537 
Running at large, 

Impounding and sale of as denial of equal 
protection, | 537 

Regulations in respect to as denial of due 
process, §§ 679, 706 
Slaughter houses, generally, pcwt 
Stockyard, 

Corporations, rates, regulation of as denial 
of equal protection of laws, 8 619, p. 381 
Equal protection of laws, regulation of busi¬ 
ness, § 511, p. 347 

Property rights as not infringed by laws 
regulating, § 209, p. 1064 
Rates, regulation as violation of due process, 
I 693 

Submission of adoption live stock law to popular 
vote, 1142, pw 684 

Taxation, discrimination against nonresident, 
§ 478, p. 223 
Tick eradication, 

(Compulsory dipping of cattle, power of state 
in respect to, § 472 

Legislative determination of public purpose 
as subject to judidal review, 8 151(5), 
B. 51 

Property right as effected by legislation for, 
8 209, p. 1059, n. 61 

Statute providing for as abridgment of con¬ 
stitutional guaranty, 8 711 
Trespass, taking and sale of trespassing animals 
as denial of due process, § 612, p, 758; | 705, 
p. 1194 
16A C. J.S.—80 


Aimuities, 

Impairment of obligations in r^pect tov 8 318 
Ju^cial interference with legislative actions in 
respect to, 8 151(1), p. 479 

Answer, 

Constitutional questions raised by, 8 96, p. 342 
Opportunities to plead as essential to due process, 
8 620 

Antecedent debts, stockholders' liability for, altera¬ 
tion of as impairment of obligation, f 368, p. 80S 
Anthracite coal, taxation, classification for purpose of 
as denial of equal protection, § 520, p. 395 
Anticipated profits, property within due process clause 
as not including, 8 699, p. 703 
Anticipation, 

Constitutional amendments, statutes passed and 
acts done in, 8 47 

institutional questions for determination, § 94, 
p.ai3; 8 97, p. 348 

Anti-monopoly legislation, enforcement of as violation 
of due process, { 707, p. 1201 
Antl-tnist laws, 

Ilelegation of legislative authority to relieve from 
operation, § 138, p. 595 
Bue process of law. 

Denied by, 8 668, p. 1067 
Summary proceedings with respect to as de¬ 
nial of, I 612, p. 750 

E<iual protection of law as denied by, § 511, p. 35.3 
Impairment of obligation by enactment of, 8 351^, 
n. 39 

Labor unions exempted from, validity of law 
granting, 8 465, p. 200 

Personal liberty rights as not infringed by, 8 202, 
p.994 

Relieving common carrier from operation of, dele¬ 
gation of legislative power, § 138, p. 595 
Summary proceedings with respect to, due process 
of law, 8 642, p. 750 
Apartment houses. 

Approval of plans and residential districts as cre¬ 
ating vested right, 8 239, n. 

Residential districts, validity of regulations pro¬ 
hibiting erection In, 8 70S, p, 1181. m 17 
Appeal and error, 

Administrative proceedings, due process of law as 
requiring, § 629, pp. 873-S78 
Attorneys' fees, allowance of as dental of equal 
protection, § 550, p. 490 

Bonds, administrative officers authorized to ap¬ 
prove, 8 173, p, 884 
Briefs, 

Determination of constitutional question as 
requiring, 8 96, p. 332, n. 21 
Legislative prorisions respecting as encrc^ch- 
ment on judidary, 8 128, p. 534 
Carriers, regulations Impost on, | ^)8, p. 1165 
Change of decision as denial of equal protection of 
laws, 8 667 

Classification In respect to, 8 600, p. 294 
Condemnation proceedingjs. due proems of law as 
including right of, 1646, p. 9^ 

(Constitutional guaranty of right of reriew, 8 720 
Contempt proceedings, due process of law, | 578 
Oiminal proceedings, 

Equal protection of law, 8 663, p. 525 
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Appeal and error—Continued 

Criminal proceedings—Continued 

Bepeal of constitutional provisions as affect¬ 
ing right of, § 40, p. 129 

Decisions of executive department as subject to, 
§ 173, p. 872 

Determination of constitutional questions by state 
courts, § 93, p. 302 

Discretion of legislature in respect to, § 720 
Due process of law, ante 
Ex post facto laws relating to, § 445 
Executive department, legislature as without right 
to confer power of, § 173, p. 883 
Frivolous appeal, damages for as abridgement of 
constitutional right, § 715 
Impairment of obligations, 

Legislation extending time for review, § 395 
Statutes relating to rights of parties as to, 
§ 412 

Inherent right to hearing, § 720 
Judicial inquiry into wisdom, etc,, of legislation, 
§ 154, pp. 790, 807, 814 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 479 
Labor disputes, administrative proceedings, § 684, 

p. 1111 

Legislative determination of existence of emergen¬ 
cy, § 151(2) 

Legislative provisions relating to appeal as en¬ 
croachment on judiciary, § 128, pp. 526, 532 
Limiting time for appeal, legislative provision for 
as encroachment on judiciary, § 128, p. 532 
Nonjudicial bodies, validity of statutes authoriz¬ 
ing appeal to courts from action of, § 164 
Open court, guaranty as conferring right of, § 720 
Price control, regulation as denial of due process, 
§ 690, p. 1138 

Privilege or immunity in respect to, § 464, p, 198 
Public improvements, due process of law as re¬ 
quiring provision for appeal, § 662, p. 1052 
Betroactive operation of constitutional provisions 
creating or abrogating rights of appeal, § 40, 
p. 127 

Ketrospective laws affecting, validity, § 418, p, 113 
Self-executing provisions of constitution relating 
to right of appeal, § 58, n. 60 
Statute restricting as encroachment on judiciary, 
§ 128, p. 532 

Transcript, time for objections, legislative provi¬ 
sion as encroachment on judiciary, § 128, p, 
534 

Unemployment compensation, administrative 
board orders, § 689(2) 

Vested rights in respect to method of, § 272 
Waiver of right to raise constitutional question 
by taking appeal to court without jurisdic¬ 
tion, § 90, p. 288 

Withdrawal of right of review, power of legisla¬ 
ture, § 272 

Appearances, legislative regulation of as encroachment 
on judiciary, § 128, p. 538 

Appendages, ordinances and schedules appended to 
constitution, binding effect, § 11 
Application of laws, judicial function, § 151(1), p. 726 
Appointment of officers. Public ofiBcers, post 


Apportionment, 

Members of legislative bodies, determination of 
as not subject to judicial review, § 147 
Senatorial districts, judicial inquiry into wisdom 
etc., of legislation, § 154, p. 795 ’ 

Apportionment of taxes, political questions, § 149 tv 
715 ^ 

Appraisal, 

Impairment of obligations, legislation relating to 
§ 388 

Piers condemned for public use, right of owners 
to complain of failure to accord hearing, § 87 
n. 87 

Appraisers, appointment by court, legislation author¬ 
izing, § 163 

Apprehended dangers, action of police iwwer to pre¬ 
vent, § 175, p. 896 
Apprenticeship, 

Involuntary servitude under guise of as prohib¬ 
ited, § 203(5), n. 36.50 
Police regulation of, § 189, n. 8 
Appropriation acts, 

Construction to favor constitutionality, § 98 p 
370, n. 2 

Enactment in anticipation of constitutional 
change, validity of, § 47 

Superseding effect of constitutional provision on, 
§ 43, p. 136 
Appropriations, 

Delegation of legislative power as to, § 133, p. 555; 
§ 138, p. 616 

Funds arising from fines, etc., le^slative power 
in respect to, § 129 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 479; § 154, p. 811 
Legislative power to provide for, § 129 
Pleading on constitutionality of statute, necessity 
to determination, § 96, p. 333, n. 24 
Presumptions as to in favor of constitutionality 
of statute, § 100, p. 466 

Beligious worship, sectarian purposes, § 206(1), 

p. 1020 

Securities issued by state, impairment of contrac¬ 
tual obligations, § 289 

Self-executing provisions of constitution relating 
to, § 56 

Validity of legislative procedure, taxpayer’s right 
to question, § 80 

Arbitrary action, due process clause as protecting in¬ 
dividual against, § 569(1), p. 560 
Arbitrary administration of statutes, administrative 
officers or bodies, presumptions, § 100, p. 468 
Arbitrary classifications for purpose of taxation, equal 
protection of laws, § 529, p. 423 
Arbitrary power, function of constitution as to pro¬ 
tect people against, § 3, p. 23 
Arbitration, 

Class legislation, § 498, p. 277 
Compulsory, legislature as having no .constitution¬ 
al authority to provide for, § 128, p. 538 
Due process of law, withdrawal or change of rem¬ 
edies as denial of, § 614, p. 768 
Impairment of contract obligations, § 383, n. 59 
Judicial interference with legislative actions in 
respect to, § 151(1), p. 479 
Labor disputes, , 

Delegation of legislative power, 5,138, p- 629 
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Arbitration—Continued 

Labor disputes—Continued 

Statute subsequently declared unconstitution¬ 
al, effective decision, § 101, p. 475, n. 08 
Legislative power to provide method of, § 128, p. 
538 

Liberty to contract as infringed by laws author¬ 
izing, S 210, p. 1076 

Summary proceedings, f 612, pp. 750, 760 
Wage disputes, consideration of effect of statute 
in determining constitutionality, § 07, p. 352, 
n. 83 

Arbitration boards. 

Attack on application of adequate standards as 
attack on constitutionality of standards, § 95, 
p. 339, n. 41 

Establishment, delegation of legislative power to 
judiciary, { 139, p. 640 

Judges serving on, validity of statutes authoriz¬ 
ing, § 165, p. 841 
Architects, 

See, also. Professions, post 
Classification of, § 498, p. 277 
Judicial inquiry into wisdom, etc., of legislation 
in resp^ to, $ 154, p% 793 
Licensing, 

Delegation of legislative povrer, { 138, p. 610, 
n. 7 

Due process of law as violated by require¬ 
ment, § 659, p. 1013 : 

Area, assessment for public improvements according 
to, due process of law as violated by, § 661, p. 1041 
Argument, constitutional questions, necessity of for 
determination by court, § 96, p. 331 
Armed forces. 

Armory boards, delegation of legislative power, 

§ 138, p. 612 
Bonus, 

Bonds for payment, self-executing provisions 
of constitution requiring, | ^ 

Judicial interference with legislative actions 
in respect to, § 151(1), p. 757; f 154, p. 791 
World War veterans, validity of statute pro¬ 
viding for as grant of special privilege, 

5 464, p. 197 

Camps, brothels in proximity to, validity of stat¬ 
ute for prevention of, § 138, p. 612 
Civil process, exemption of persons engaged in as 
abridgment of privil^es or immunities, { 486, 
p. 234 

Conscientious objectors, generally, i>ost 
Conscription laws. 

Administrative proceedings under denial of 
due proce^ 5 628, p. 871 
Class legislation, § 49^ pp. 277, 278 
Personal liberty as not infringed by» J 202, 
p. 994 

Espionage Act restricting interference with as 
infringement of freedom of speech or of 
press, 5 213(9) 

Executive authority to make allowances of com¬ 
pensation, § 171, p. 862 

Exemption from as impairment ot obligation, 
5 298 

Exemption from taxes, self-executing provisions 
of constitution, f 55 


Armed forces—Continued 

Ferries, free passage over, due process of law, 
i 605, n, 66 

Governor’s discretion In respect to ctlllng out mili¬ 
tia, i 157 

Inaulmrdinatlon, statute making crime as infring¬ 
ing fr<‘e<lr>iii of s|ieech or of pre«ii, } 213* 10^ 
Judicial Inquiry Into wif^dom, etc., of legiiilation 
relating to, f 154, p, 790 

Judicial interference with legislative actionji^ in 
respect to, } 15111), p. 754 

liability for acta don© under military auth^>rlty, 

5 254, p. 1246: I 644 

License taxes, exemption fnun payment of honor¬ 
ably discharged soldiers and »al2or». vaUdity, 

I 465, p. 205: I Sm p 426 
Members as within due process* clasise prot»*ctlon, 

I 572 

Memorial, local option In respect to ereciicm, 1142, 
p 684 

Military and veterans code, judicial inquiry Into 
wisdom, etc., of legislation, § 154, p. 791 
Military diJicretlon, allowable limits*, judicial pow¬ 
er to tletermine, | 144, p. a. 3 
Military law, 

Due process in resiieet to engaged In 

military and naval Sf*rvit*e. g 577 
Judicial interference with legislative actions 
in resi>ect to, { 151(1*, p. 754 
Militia, delegation of legislative power to make 
rules and regulations In respect to militia, 
i 138, p 612 

Officers, commissioning, executive discretion as 
conclusive on Judiciary, | 156, p 824, n. 23 
Organizations, privileges or immunities as abridg¬ 
ed by legislation respecting, 1481 
Personal security, sped fie giiarantlcii, f 2(KS 
Prohibition againid discotiniglng enlistment as in¬ 
fringement of freedom of speech and of press, 

I 213(2) 

Heli^ous seniplee of soldier against saluting supe¬ 
rior officers, I 20tMl). p 1027 
Selective service, administrative proceedJnga un¬ 
der denial of due process, | 628, p S71 
Stays of Judicial proceeding againf^t defendant In, 
Impairment of obligations, | 393, p 75 
Universal Military Training Act, process of 
law, I ^28, P 872 

Vested right to exemption frmn, § 222 
Veterans, generally, post 

Voting privileges of perwms in, self-executing pro¬ 
visions of constitution relating to, I 53, n. 47 
Army. Armed forces, generally, ante 
Army officers. Armed forces, generally, ant© 
Arraignment, di» process of law a» reqiulring in crim¬ 
inal case, i 58S 

Authorization for without warrant as denial of 
equal protection, 156S, p 524 
Civil actions, summary proceedinga with respect 
to as denial of due process, 1612, p. 756 
Due process of law% | 584 

Exemption of certain persomi from, validity of 
laws granting, 14^ p 200 
Fmnales, exemption from as denial of e«|ual pro¬ 
tection i 544, n. 00 * 

Mayor as empowered to make, f 173, p 806 
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Arrest—Continued 

Nonresidents, remedial discrimination against, 
§ 486, p. 232 
Arrest of judgment, 

Constitutional question raised by motion in, crim¬ 
inal proceeding, § 96, p. 344 
Determination of constitutional questions on mo¬ 
tion in, I 95, p, 324 

Arterial traffic ways, legislation authorizing as denial 
of due process, § 660, p. 1034, n. 82 
Artesian wells, 

Due process of law, regulations as denial of due 
process, § 678 

Property rights as infringed by regulating waste 
of water, § 209, p. 1065 

Waste, validity of legislation for bidding, § 464, 
p. 185 

Artistic facilities, discrimination because of race or 
color as denial of equal protection of laws, § 542, 
p. 475 

Assault, freedom from, subject to good of society, 
§ 205 

Assault and battery. 

Determination of constitutionality of statute re¬ 
lating to search in suit for assault made dur¬ 
ing search, § 95, p. 331, n. 16 
Exemplary damages, due process of law as vio¬ 
lated by allowance of, § 632 
Imprisonment for debt in action for, § 204(1) 
Assembly, 

Delegates or representatives, convention, § 1 
Freedom of, 

Clear and present danger doctrine, § 214, p. 
1167 

Presumption of validity of statute affecting, 
§ 99, p. 442 

Guaranty of, limitation of right, § 214, pp, 1162- 
1173 

Public places, regulating use of, § 214, p. 1168 
Religious worship, religious freedom, § 206(1), 

p. 1026 

Right of, police power as limitation on rights, 
§ 214, p. 1165 
Assessment, 

Delegation of legislative power respecting, 
Judiciary, § 139, p. 641 
Mtmicipal corporations, § 140, p. 662 
Determination of constitutional questions in ac¬ 
tion to collect, § 95, p. 326 
Drainage districts, post 

Estoppel to question validity of statute authoriz¬ 
ing, § 90, p. 282 

Insurance company, reorganization, impairment of 
contractual obligations, § 378, p. 53 
Judicial determination of matters relating to, 
§ 149, pp, 712-720 

Judicial inquiry into wisdom, etc^ of legislation, 
§154, p. 800; § 151(1), p. 479 
Legislation empowering state tax commission to 
equalize as violating property rights, § 209, 
p. 1055, n. 51 

Legislative regulation as encroachment on- judi- 
‘ ciary, § 114 

license tax, due process of law in respect to, 
§ 659, p. 1022 

liens, vested rights, § 233, n. 30 


Assessment—Continued 

Life insurance company, conversion into mutual 
level premium company, legislation authoriz¬ 
ing as violation of due process, § 697 
Presumption in favor of constitutionality of stat¬ 
ute relating to, § 100, p. 467 
Public Improvements, post 
Re-assessment, generally, post 
Retrospective laws relating to, validity, § 419 
p. 117 

Special and local laws, constitutional limitations 
on, § 43, p. 138 
Special assessment, 

Foreclosure of liens, legislative provision for 
as encroachment on judiciary, § 128 
p. 537 

Payment as condition precedent to enjoining 
collection, guaranty of free Justice as vio¬ 
lated by requirement, § 717 
Street improvement assessment, legislative provi¬ 
sion as to refund after final court adjudica¬ 
tion, § 128, p. 522, n. 8 

Subsequent legislation nullifying action of court 
enjoining collection, § 128, p. 525 
Taxation, equal protection of laws as denied by 
methods, § 520, p. 389 

Validating acts by legislature as encroachment on 
judiciary, § 123 

Validation of illegal assessments, § 240, p. 1214 
Assessors, 

Raising constitutional questions, § 82, p. 253, n. 50 
Reimbursement, judicial inquiry into wisdom, etc., 
of legislation concerning, § 154, p. 807 
Assignments, 

Benefit of creditors, 

Dissolution of attachments on making of, leg¬ 
islation relating to as imi)airment of ob¬ 
ligations, §§ 379, 387 

Nonresidents, denial of right to act as as¬ 
signee, § 470 

Vested rights in insolvency laws, § 237 
Claims outside of state^ remedial discrimination, 
§ 485 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 479 
Right of action in equity to set aside statute as 
unconstitutional, § 76, p. 231, n. 49 
Wages, legislation. 

Denial of due process, § 689(1) 

Infringing freedom of contract, § 211, p. 1080 
Workmen's compensation, legislation prohibiting 
as impairing contractual obligations, § 3^ 
Assistance. Old age assistance, post 
Association, freedom of, as guaranty by federal con¬ 
stitution, § 214, p. 1162, n. 42 
Associations, 

Classification of, § 495 

Cooperative Marketing Associations, generally, 
post 

Privileges or immunities, exemption from opera¬ 
tion of law, § 465, p. 203 

Assumed business name, vested right to use of, § 239 
Assumpsit, remedy of accounting in given plaintiff by 
statute, validity of statute, § 71, p. 220, n. 4.10 
Assumption of fact, tax imi)osed on as denial of equal 
protection of laws, § 520, p. 397 
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Assumption of risk, 

Abolishment of defense as denial of equal protee- 
tion of law, § 552, p. 49;^ 

Defenses under employers’ liability act, impair¬ 
ment of obligations, § 307 
Jury question in respect to defense, clue pnx*ess of 
law as violated by, | 632 

Liability of employer for Injuries to employee, 
due process of law, | 634, p. 886 
Workmen’s Compensation xVct abrogating, modify¬ 
ing or restricting defense of, due process of 
law as violated by, § 634, p. 88S 
Athens, unwritten constitutions, § 2, n. 13 
Atomic energy commission, executive discretion as 
conclusive on judiciary, 1156, p. 825 
Attachment, 

Class legislation in respect to remedy by, ^ 500, 
p. 290 

Clerks as authorized to Issue, } 173, p. 884 
Dissolution, 

Assignment for benefit of cnnlUors, legisla¬ 
tion relating to as impairment of oldiga- 5 
tions, § 379 j 

Legislation undertaking to restore impair- J 
ment of contractual obligation, § 380, j 
n. 29 j 

Due process of law, provisional remedy of us de- ! 
nlaU S 613» p. 782 

Enlargement of grounds, legislation as not im¬ 
pairment of obligation, $ 3S4 
Execution judgment, setting aside as impairment 
of vested rights, § 271, n. 72 
Exemption of property as impairment of obliga¬ 
tion of contracts, §§ 370,390 
Foreign corporations, restrictions in respect to as 
denial of due process, § 607 
Impairment of obligations, legislation withdraw¬ 
ing remedy of, § 384 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 479; § 154, p. 791 
Legislation exempting workmen’s compensation 
as impairing contractual obligations, | 340 
Lien of, due process of law as violated by stat¬ 
ute relating to, § 631, p. 881 
Nonresidents, discrimination, 

Abridgment of privileges or immunities, § 4S6, 
p. 233 

Denial of equal protection, j 559, p. 508 
Privileges or immunities, creation of preferences, 

§ 480 

Public improvement assessments, enforcement, 
§663 

Seizure of property in as sufficient notice for due 
process purposes, § 619, p. 808 
Service of process, due process of law, § 619, 
p. 790, n, 41 

Vested rights as affected by legislation modifying 
or abrogating remedy, § 260, a 19 
Attack on constitution. Raising constitutional ques¬ 
tions, generally, post 
Attorney general, 

Criminal cases, authority to move for sentence, 
§172, a 53 

Duty of state officer to consult as to iralidity of 
constitutional or statutory provisions, § 90, 
P. 274 I 


Attorney general—Continued 

Examination of per«i;>ns by court order on petition 
as impairing vested right, I 261 
Executive discretion as conclusive on Judiciary, 
§ 156, p. 822 

Fact tiialings, § 173, p. 870, n. 83 
XnsuraiKo jsdicies, legislation authorizing suit on 
as lmi>alnnent of obligations, § 4IC 
Judicial inquiry into wisdom, etc., of legislation 
relating to, f 154, p. 791 

Judicial mtcrfereuce with legislative actions in 
respect to, § 151flb p. 479 
Raising constitutional questions by, § 82, p. 252 
Attorney in fact, foreign eorjjoratb^ns, requirement 
for designation for service of process as denial 
of due process, § 619, p. 794 
Attorneys, 

8ee, also. Profession*^, post 
Admission to practice of law as judicial matter, 
1128, p. 528, n. €4.5 
Class legislation. § 496, p. 2ft3 
Conduct, right of i>ersons not atlmitM to bar to 
attack constitutionality of statute regulating, 
I 76, p. 230, n. 47 

Contemptuous remarks to court, contempt pm- 
cetNiings a.s infringement of freedom of wjjeeeh 
and of press, § 21^111 
County attorney, genemlly, post 
Crimes and criminal procedure, post 
Dislmnneut, 

Delegation of legislative power in resi«>ct to, 
i 138, p. 611 
Due process of law, 

Summary proceeding as denial of, I 612, 
p. 753 

Verified complaint in proceeding, § 583 
Executive der^irtment as without power in 
respect to, 1171, p. S62 

Executive powers, legislation conferring, 
1173, p. 874 

Grant of special privileges by state, | 464, 
p. 187, n. 47 

Judgment, depriving of privileges or Immuni¬ 
ties, f 473, p. 216, n. 75 
Judicial power In respect to, { 144, p. 690, 
n. 83 

Ijegislative power with respect to, § 129 
Legislative provisions respecting conchisive- 
ness of evidence In proceeding as en¬ 
croachment on jndiciary, f 128, p. 531 
Notice and opportunity to be heard, due proc¬ 
ess of law as requiring, f 619, p. SOL 
n, 97 

Special court, statute creating to hear pro¬ 
ceedings as delepition of ^glslative poor¬ 
er to judiciary, § 139, p. 647 
Summary proceedings in r^pcct to as denial 
of di^ process, 1612, pw 753 
District attorneys, generally, post 
Exectitive department as without power to control 
admlssiorq disbarment or suspension, § 171, 
p. m> 

Executive powers respecting admission, discipline 
and disbarment^ legklatlmi conferring, | 173, 
p. 874 

Judicial Inquiry Into wisdom, etc., of legislation 
relating to, § 154, p. 791 
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Attorneys—Continued 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 479 
Jury list, exclusion from as denial of equal pro¬ 
tection of law, § 54Q, p. 468, n. 25 
License or license tax, equal protection of law in 
respect to, § 530, p. 440 

License to practice, legislative power in respect 
to, § 129 
Liens, 

Creation as impairment of contractual obliga¬ 
tion, § 386, n. 27 

Due process of law as violated by statutes 
creating, § 631, p. 880 

Natural right to solicit employment, § 199, p. 975, 
n. 26 

Performance of service without compensation, 
§ 701 

Practice of law, generally, post 
Privileges or immunities, practice of profession, 
§ 473, p. 216 

Professional conduct, statutes authorizing courts 
to deal with, § 165, p. 840 

Qualifications, power of state to prescribe, § 473, 

p. 216 

Service of process in cross-action on, due process 
of law as violated by authorization, § 619, 
p. 791, n, 42 

Statute providing for investigation of charges by 
commissioners of state bar as delegation of 
legislative powers to court, § 139, p. 647 
Waiver of right of free speech against relevant 
inquiry by application for admission to bar, 
§ 90, p. 281, n. 10 

Will direction to employ as creating vested right, 
§ 228 

Attorneys’ fees, 

Claims against federal government, regulation of 
amount as violation of due process, § 690, 
p. 1127 

Class legislation in respect to, § 500, p. 293 
Condemnation of property, due process of laws 
requiring payment of, § 646, p. 926 
Equal protection of law, allowance to successful 
party as denial of, § 550, p. 490 
Foreclosure suit to enforce payment of taxes, due 
process of law as violated by provision for, 
§ 652 

Highway and bridge districts, curative acts, f 428, 
n. 97 

Impairment of obligations in respect to statutes 
regulating, § 413 

Imprisonment for debt for failure to pay in ali¬ 
mony cases, § 204(2) 

Insurance cases, legislation providing for as de¬ 
nial of due process, § 676 
Insurance companies. 

Failing to pay loss within time, equal protec¬ 
tion as denied by provision for, § 511, 
p. 344 

Vexatiously refusing to pay losses as liable 
for, § 714 

Legislative power to provide for payment of by 
unsuccessful defendant, § 128, p. 541 
Penalty imposed on defeated litigant, due process 
of law, § 640, p. 903 

Ketrospeetive laws effecting, validity, S 418, p. 113 


Attorneys’ fees—Continued 

Summary proceedings, due process of law f 
p. 760 ’ 

Taxation by way of costs, due process of law as 
violated by, § 627 
Vested rights, § 225, p. 1187, n. 56 
Women and minors’ employment laws, class legis¬ 
lation, § 497, p. 273, n. 76 

Workmen’s compensation cases, statutes limiting 
as violation of due process clause, | 634 
p. 896 

Auctioneers, 

Due process of law, regulation without violation 
of, § 668, p. 1062 

Vested right to engage in business of auctioneer¬ 
ing, § 224 
Auctions, 

Due process of law, days or hours of business 
regulations as denial of, § 671, n. 51 
Jewelry, equal protection of law as denied by reg¬ 
ulation of, § 511, p. 351 

Prohibition of, validity of legislation, § 464, p. 190 
n. 61 
Auditors, 

County auditors, generally, post 
Legislative power to provide for trial of causes by, 
§ 128, p, 542 

Public accounts, discretionary or quasi-judicial 
powers, delegation to, § 173, p. 869, n. 82 
Authors, equal protection of laws as denied by regula¬ 
tions of, § 511, p. 357 

Autocratic power, separation of powers doctrine to pre¬ 
vent, § 104, n. 4.5 

Automatic vending machines, seizure of as violation 
of due process, § 645, p. 918 
Automobiles. Motor vehicles, generally, post 
Autopsy, legislation authorizing as violating due proc¬ 
ess clause, § 621, p. 814, n. 61 
Auxiliary powers, Congress, implication of, § 68, p. 184 
Aviation, public safety, police power, § 184, n. 69 
Awnings, ordinance requiring erection of as grant of 
special privilege, § 464, p. 197 
Bag-cleaning industry, zoning regulations as denial of 
due process, § 703, p. 1181, n. 17 
Baggage, railroads, regulations respecting as denial of 
due process, § 698, p. 1158 
Bail, 

Bondsmen, license. 

Due process of laws violated by requirement, 
§ 659, p. 1013 

Equal protection of law, § 530, p. 440 
Clerk as authorized to admit to, § 173, p. 884 
Due process of law in respect to, § 584 
Ex post facto laws relating to, § 445 
Nonresidents, remedial discrimination against, 
§ 486, p. 232 

Personal security, § 205 

Trover, imprisonment for debt in action for, 
§ 204(1) 

XJnconstitutionality of statute under which refund 
was made as affecting right to recover, § 101, 
p. 481, n. 90 

Vacation of judgment of forfeiture, validity of 
statute authorizing by court, f 165, p. S40 
Bakeries, equal protection of law, regulation as denial 
of, § 511, p. 348 
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Bakers, class legislation, { 400, p. 264 
Baking powder, due process of law, regulation of 
purity as denial of, J P- 
Ballots, 

Amendment of state constitution, title, { 7, p. 42; 

§ 9, pp. 57, 58 

Race of candidate indicated, abridgement of priv¬ 
ileges or immunities, f 483 

Bang’s disease, testing livestock for, equal protection 
of laws, 8 537 

Banishment from state, sentence of as violation of due 
process, § 593, p. 680, n. 24 
Banking commissions. 

Discretionary or quasi-judicial powers, delegation 
to, 5 173, p. 869, m 82 

Fact findings, powers in respect to, S 173, p. 871, 
n. 83 

Bankruptcy, 

Approval of plans for reorganization of railroads 
under bankruptcy laws, delegation of legisla¬ 
tive power, S 138, p. 595 
Classification in respect to, S 500, p. 291 
Corporations, l^lslatlon respecting as impairment 
of obligations, § 375, p. 45 
Due process of law, 

Summary proceedings with respect to as de¬ 
nial of, S 612, p. 760 

Withdrawal or change of remedies as denial 
of, 5 614, p. 768 

Estoppel to raise constitutional questions as re¬ 
sult of participation in proceedings, § 00, 
p. 289 

Executive interference with judicial functions, 
8 171, p. 863 

Impairment of obligation by enactment of uniform 
laws on subject, § 275 
Insolvency, generally, post 
Judicial interference with legislative actions In re¬ 
spect to, S 151(1), p. 479; § 154. p, 791 
Notice to creditors, filing of petition without as 
denial of due process, | 613, p. 766 
Scheduling of debt as importing notice of pro¬ 
ceedings to creditor, due process of law, $ 619, 
p. 803, n. 93 

State law governing as impairment of obligation 
of contract, 8 S8T 

Stay of proceedings, provision for as violative of 
due process claui^, S 615, p. 775 
Summary proceedings, due process of law, | 612, 
pp. 750, 760 

Vested rights, § 259, n, 8 
Sauks and hanking, 

Building and loan associations, generally, post 
Class legislation, 8 495; § 496, p. 263 
Closing of and conduct of business by banking 
commissioner, statute authorizing as invasion 
of constitutional guaranty, 5 711 
Delegation of legislative power for regulation of 
banks, S 188, p. 590 
Depositors, 

Estc^pel to attack reorganization plan, | 90, 
pw 272, m 34J15 

Preferences as impairment of obligations, 
{ 375, 48 

Vested rights, | p. 1191 


Banks and linking—Continued 
Depositor's guaranty fund. 

Administrative board empowered to pass on 
claims against as encroachment on Judi¬ 
ciary, § 173, p. 875 

Participation, Judicial inquiry Into wisdom, 
etc., of legislation, ( 154, p. 791 
Requirements as to, impairment of obligation, 
j 333, p, 1376 

Statute creating as denial of due process, 
§ 677 

Validity of statute assessing for, } 338 
Vested rights, 1225, p, 1191 
Deposits, regulations In respect to as denial of due 
process, i 677 

Dormant aectiunts, due lunocess as violated i^y reg¬ 
ulation and administration, 8 609 
Due prtA?esa of law, 

Regulation as denial of, | 677 
Summary proceedings with nsspect to as d«‘* 
nial of, 8 612, p. 750 

Withdrawal or change of remedies in viola¬ 
tion of, 8 614, pp, 768, 771 

Emergency stay laws as impairment of obligation, 

8 393, p. 79 

Equal protection of laws, regulation and classifi¬ 
cation, § 511, p. 341 

Estoppel to question eonstitntlonallty of statute, 
continuance of business, | 89, p. 268, n. 16 
Executive discretion as conclusive on Judiciary, 
1156, p. 822 

Executive power In respect to as encroachment 
on Judiciary, f 173, p. 874 
Foreign banks, tax disoiBiination, | 478, p, 223 
Guaranty of deposits, equal protection of laws as 
to, § 511, p. 342 

Holiday, declaration of temporary bank holiday 
as violation of due process, § 610 
Impairment of obUgatimiB, 

Guaranty laws, | 375, p|K 46-47 
Making bank paper receival^ in payment of 
debts due state, { 295 

Increase of capital stock, executive department as 
without power to determine compliance with 
law, i 171, p, 861 

Insolvent corporations, vested rights of creditors 
and stockholders, § 241, p. 1220 
Interest on deposit, delegation of legislative pow¬ 
er respecting, 1138, p. 590 
Joint bank account, vested right, ( 2^, p. 1192 
Judicial Inquiry into wisdom, ete, of legislation 
relating to, § 154, pp, 791, 811 
Judicial Interference with l^islative actions in 
respect to, { 151(1), p, 750 

liability of stockholders, officers and directors, 
statute imposing as (kmlal of due process, 
§ 642, p, 910 

license or privilege taxes, class legislation, | 4as, 
p. 287, n. 56 

liquidation proceedings, power of court to ap¬ 
prove compensation of counsel, } 165, p. 841 
National banks, post 

Personal judgment for defieienQ' after stock sale. 

retroactive legislation, { 417, p- 103 
Preferences, Impairment o£ obligsHoa In respect 
to, 8 375, p, 48 
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Banks and banking—Continued 

Priority of claims on insolvency, regulations in 
respect to as violation of due process clause, 
§ 677 

Privileges or immunities, legislation imposing lia¬ 
bility on stockholders, § 464, p. 190 
Eeceiver for insolvent bank, appointment by legis¬ 
lature as encroachment on judiciary, § 117 
Receiving deposits when insolvent. 

Classification in respect to offense, § 501 
Legislation making criminal offense as denial 
of equal protection, § 563, p, 521 
Self-executing provisions of constitution re¬ 
lating to, § 57 

Statute imposing liability as denial of due 
process, § 642, p. 909 

Regulation of banks as impairment of obligation, 
§ 333, p. 1375; § 373, p. 43 
Reorganization of banks, delegation of legislative 
power in respect to, § 138, p. 590 
Savings banks, post 

Semiconfidential information as to financial stand¬ 
ing of customers, equal protection as denied 
by legislation forbidding divulging of, § 511, 
p. 342 

Stockholders’ liability, equal protection of laws, 
§ 566 

Summary proceedings with respect to, due proc¬ 
ess of law as denied by, § 612, p. 750 
Summary seizure of property of unsafe banks, 
statute providing for as impairment of obli¬ 
gation, § 341 

Suspension of business, le^slation requiring as 
impairment of contract, § 340 
Suspension of liquidation to permit reorganiza¬ 
tion by depositors, due process of law as vio¬ 
lated by, § 615, p. 776 
Taxation, 

Classification for purpose of, § 648, p. 951 
Denial of equal protection, § 520, p. 393 
Congressional power to make exemptions as 
limited by due process clause, § 656 
Temporary bank holiday, declaration of by gov¬ 
ernor as violation of due process, § 610 
Unclaimed deposits, validity of statute relating to 
as not subject to attack by bank, § 76, p. 237, 
n. 57 

Vested rights of depositors in respect to bonds 
depk)sited with state treasurer, § 225, p. 1187 

Banners, 

Freedom of speech or press, 

Bearing of, § 213(1), p. 1091 
Infringed by legislation prohibiting distribu¬ 
tion or display, § 213(8), p. 1120 
Labor grievance publication by, § 213(20), p, 1142 
Picketing, due process of law, § 684, p. 1102 

Bar association, organization of government, delega¬ 
tion of legislative power to judiciary, § 139, p. 636, 
n. 51 

Bar commission, fact findings, power in respect to, 
§ 173, p. 871, n. 83 

Bar rooms, due process of law, regulation as denial 
of, § 668, p. 1065, n. 2 

Charges, regulations as denial of due process, 
§ 690, pp. 1127,1132 
Class legislation, § 496, p. 263 - 


Bar rooms—Continued 
Due process of law, 

Regulation as denial of, § 672 
Regulation without denial of, § 668, p. 1063 
Equal protection of law, regulations as denial of 
§ 511, p. 357 

Existing conditions, classifications based on 
§ 492, n. 41 

Judicial interference with legislative actions in 
respect to, § 151(1), p* 750; § 154, p. 791 
Legislation regulating practice as impairment of 
contractual obligations, § 281, p. 1292, n. 1 
License, 

Delegation of legislative power, § 138, p. 610, 
n. 7 

Due process of law as violated by require¬ 
ment, § 659, p. 1013 

Equal protection of law in respect to, § 530 
p. 440 

Police regulation, § 189 

Powers, grant of special privileges by state, § 464, 
p. 189 

Practice without examination and apprentice¬ 
ship, special privileges, § 465, p. 200, n. 84 
Prices, 

Advertising of, equal protection of law as de¬ 
nied by prohibiting, § 511, p. 341 
Grant of special privileges by state, § 464, 
p. 189 

Minimum scale, validity of legislation author¬ 
izing adoption, § 473, p. 215, n. 76.5 
Regulations as denial of equal protection, 
§ 516 

Property right as infringed by statute fixing 
price, wages and hours, § 209, p. 1061, n. 71.5 
Sunday laws, due process of law, § 671 
Tips, classification in respect to, § 496, p. 263, 
n. 41.4 

Wages, legislation respecting as denial of due 
process, § 689(1), p. 1117, n. 85 
Barratry, classification in respect to crime of, f 501, 
n. 37 

Bartenders, women, § 212, n. 7 

Basic law, constitution operating as, § 3 

Bastardy, 

Due process of law, criminal prosecution within 
meaning of, § 579, p. 624 

Ex post facto laws relating to, § 435, p. 142, n. 99 
Legitimacy, 

Impairment of contractual obligation, § 351, 
n. 20 

Judicial inquiry into wisdom, etc., of le^sla- 
tion relating to, § 154, p. 800 
Vested rights as impaired by statutes relat¬ 
ing to, § 228 

Proceedings, imprisonment for debt, § 204(4) 
Summary proceedings, due process of law as de¬ 
nied by, § 612, pp. 750, 760 

Bathing beaches, due process of law, regulations as 
denial of, § 679, m 97 

Bawdyhouses. Disorderly houses, generally, post 
Beauty culture, 

Due process of law, regulation as denial of, § 672 
License, requirement of as denial of due process, 
§ 659, p. 1013 

Schools, delegation of legislative power to li¬ 
cense, § 138, p. 608, n. 96 
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Beauty culture—Continued | 

Treatments, charges, resmlation as denial of due ! 
process, § 600, p. 1132 i 

Bedding, health regulations, due process of law, i 606, ■ 
P- '^33 

Bench warrant, arrest on as violation of due process 
clause, § 5^ 

Beneftcial associations, judicial inquiry Into wisdom, 
etc., of legislation relating to, § 134, p. 701 
Beneficiaries^ pensions, vested rights, $ 252, p. 1237 
Benefits, 

Acceptance of by accused in criminal proceedlnjsrs 
as waiver of constitutional objections, | 91 
Determination, judicial inquiry into wisdom, etc., 
of legislation, § 154, p. 800 
Estoppel to queikion validity of statute under 
which benefits have been accepted, municipal 
corporations, § 90, p. 278 

Local improvements, due process of law in re¬ 
spect to apportionment of, i 661, p. 1037 
Pension plans, vested rights, 5 252 
Public improvements, opportunity for hearing on 
as required by due process clause, $ 602, p. 
1043 

Unemployment insurance acts, equal protection 
of laws, § 515 

Voluntary acceptance of as creating estoppel to 
asseri unconstitutlonality of statute, S 

p. 268 

Best evidence, vested rights in rules of evidence, 

§ 269, p. 1264 
Betterment laws, 

Impairment obligation as result of, | 362 
Vested rights under, f 234 
Beverages. Soft drinks, generally, post 
Bias of trial judge, criminal proceeding equal protec¬ 
tion of laws, 5 563, p. 526; 1708 
Bibles, 

Legislative enactm^t or regulations governing 
reading and distribution, § 206(3), p. 1045 
Reading of in schools as violation of provision in 
respect to religious liberty, § 206(3), p. 1643 
Bidding rights at tax sale, vested rights, f 240, p. 
1214 

Bigamy, law prohibiting as abridging religious liber¬ 
ty, § 206(2), p. 1038 
Bill of particulars, 

Oriminal prosecutions, due process clause as re¬ 
quiring § 587, p. 642 

Eb: post facto laws relating to, criminal cases, 
§ 445 
BiU of rights, 

(Donfiict with other parts of constitution, control¬ 
ling effect of, § 27 
Construction of, $ 27 

Distinction between democratic and totalitarian 
processes, § 199, p. 976 

Federal constitution, application to federal gov¬ 
ernment, § 69 

Judicial department as required to give full force 
and effect to, § 144, p. 697 
limitation of qualification by other parts of con¬ 
stitution, f 27 

Ltmitation on power of le^latore, S P- 33, n. 
84.5 

Natural ri|^ts guaranteed to be preserved, § 199, 
p. 975 


Bill of rights—Continued 

Police power as subordinate to, 1196 
Purptm* to withdraw STibjects fr*)m vlcMtudes 
of political controversy, | 199, p. 976 
Racial segregation enactment as not prohibited 
by, 1109, p. 97H 
Billboards, 

Due process of law, 

Reg!ilatlons as denial of, I 668, p. 106S, n. 
16.40 

Regulations as to size and construction as 
denial of, 703, p. 1178 
Equal prrgeetion of laws. 

Advertising classification, | 511, p. 341 
Discrimhuitlon as denial of, f 535 
Permit requirements as not violation of guaranty 
of i)ersonal and pr*>i»erty rights, S 201, n. 66 
Police regulation of, § 191 

Regulations as to maintenance as denial of due 
process, { 679 

Vested property right of owner, f 239, n. 79 
Billiard halls. 

Operation within certain distance from s<*hool 
or church, validity of statutes prohibiting, 

I 468, n. 90 

Vested right to conduct, i 224 
Bills and notes. 

Impairment of obligation as within protection 
of constitution, i 347 

Judicial interference with legislative actions in 
respect to, { 151(1), p, 750 
Bills of attainder, f f 452-455, pp. 162-165 
Bills of palms and penalties, { 455 
Civil disabilities, laws Imposing, | 454 
Constitutional prohibition agsdnst, i 453 
Defined, i 452 
Ex post facto law, | 452 
Forfeitures, laws Imposing, | 454 
Prohibition against, S 205 

Race or color, law expatriating or banishing citi¬ 
zen by reason of, { 454 
Bills of exception. 

Extension of time for filing, impairment of obli¬ 
gations, { 395 

Filing and settling, di^ process of law, f 626, 
p. 845, n. 9 

I^egislative provisions respecting as encroach¬ 
ment on judiciary, { 128, p. 534 
Bills of lading, due process of law regulations re¬ 
specting effect of evidence as denial of, | 6! ^8, 
p. 1103 

Bills of pains and penalties, constitutional prohibi¬ 
tion against, 14^ 

Binding effect of constitution, { 3, p. 24 
Birds, delegation of legislative powers relating to, 
1138, p. 006 

Birth, Summary proceedings for establishment of 
fact, due process of law, 1612, p. 760 
Birth certificate, statute requiring physician to file 
as delegation of legislative power, § 138^ P- 619. 

XL 92 

Bituminous coal. 

Definition as adequate standartl for administra¬ 
tive actions, § 138, p. 574* n, 12 
Price regulations as denial of due jamcess, f 690, 
p. 1127 
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Black market tax, assessment and collection, equal 
protection of laws, § 522, n. 76.5 
Blacklisting, 

Due process of law as violated by blacklisting 
employees, § 688 
Employees, 

Due process of law as violated by, § 688 
Equal protection of law, statute forbidding 
as denial of, § 513 

Labor disputes, freedom of speech and of press, 

§ 213(20), p. 1142, n. 16.11 

Statute, freedom of speech or of press as in¬ 
fringed by, § 213(7), p. 1116 

Blasphemy, legislation prohibiting as denial of religi¬ 
ous liberty, § 206(2), p. 1034 

Blending of authority, separation of powers, § 105, 
n. 22 

Blind persons, county liabilities, equal protection of 
law, § 553 

Blind relief, vested right, § 252, n. 50 | 

Blood test. 

Aliens, administrative relations as denial of due 
process, § 628, p. 867 

Determination of paternity, class legislation, 

§ 498, p. 283, n. 38 

Liberty and safety rights infringed by, § 202, 
p. 989, n. 79 

Requirement for submission to by person suspect¬ 
ed of having venereal disease as denial of 
due process, § 585 

Blue ribbon juries, due process of law, § 590, n. 68, 
72.10 

Blue sky laws, 

Due process of law as violated by, § 681 
Equal protection of law as denied by, § 511, p. 358 
Impairment of contractual obligations, § 281, p. 
1292, n. 99 

Validity as interference with right of contract, 

§ 281, p. 1292, n. 1 

Board of tax appeals, determination of constitutional 
questions, § 92, p, 294> n. 1 

Board of Trade, taxation of membership in, due proc¬ 
ess of law as authorizing, § 648, p, 946 
Boarding houses, lien of keepers, due process of law 
as violated by statute creating, § 631, p, 882 
Boards, 

Election boards, post 
Governmental agencies, generally, post 
Boats, 

Confiscation of when used in violation of law as 
denial of due process, § 645, p. 918 
Property right as not infringed by ordinance 
prohibiting use as resident, § 209, p. 1062, 
n. 71.10 

Body execution, due process of law in respect to, 
§ 625, p. 843 

Bolita tickets, investigation as to possession as in¬ 
vading privacy right, § 205, n. 22.70 
Bond rehabilitation acts, validity of as impairment 
, of obligations, § 373, p. 44 

Bond to keep the peace, delegation of legislative pow¬ 
er to judiciary, § 139, p. 646 
Bonds, ' 

Breach of, retroactive operation of constitutional 
provii^oh relating to right of action, | 40, 

p. 126 


Bonds—Continued 

Brokers, delegation of legislative power relating 
to, § 138, p. 623 

Corporations, self-executing provisions of con¬ 
stitution prohibiting issuance of, § 57 
Estoppel of surety to question validity of stat¬ 
ute authorizing bonds, § 90, pp. 278, 279 
Exemption from taxation, § 284 
Government, delegation of legislative power to 
regulate issuance of, § 138, p. 615 
Governor withholding approval of, § 157 
Impairment of contractual obligations in respect 
to, § 289 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 750 
Legislative regulations respecting taking of by 
courts as within authority, § 128, p. 542 
Municipal, 

Class legislation, § 498, p. 278 
Curative acts validating, § 429 
Exemption from taxation § 284 
Impairment of obligations in respect to, 

§ 308, p. 1331 

Judicial inquiry into wisdom, etc., of legisla¬ 
tion relating to, § 154, p. ^2 
Judicial interference with legislative actions 
in respect to, § 151(1), p. 752 
Lighting district, bonds, security for pay¬ 
ment, § 665 

Retroactive operation of constitutional pro¬ 
visions relating to issuance of, § 40, p. 
125 

Submission of question to popular vote, § 142, 
p. 683’ 

Validation by legislature, § 123 
Vested rights of holders, § 246 
Public improvements, due process of law as vio¬ 
lated by, § 665 

Public officers, due process of law, § 576 
Ratification of by constitutional amendment, § 45 
Remedies for enforcement of, impairment of ob¬ 
ligations, § 385, p. 62 

School districts, submission of question to popu¬ 
lar vote, § 142, p. 683 

Summary proceedings to enforce, due process of 
law, § 612, p. 758 

Validation of by constitutional amendment, § 45 
Bondsmen, due process of law, regulation withont 
violation of, § 668, p. 1062 

Bone-boiling, regulation of establishments for as 
abridgment of privileges or immunities, § 473, 

p. 218 

Bonus. Armed forces, ante 

Bookkeeping, railroads, regulation as denial of due 
process, § 698, p. 1159 

Bookmakers on horse races^ license or license tax, 
equal protection of laws, § 530, p. 443, n. 67 
Bookmaking, prohibition of as denial of due process, 
§ 675 
Books, 

Freedom of press or of si)eech, 

Necessity of license for distribution, infringe¬ 
ment, § 213(13) 

Prohibition of sal^ infringement, I 
p. 1122 , 

Publication and circulation, religious hbeity, 
§ 206(1), p. 1026 
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Books—Continued 

Right of personal security as guaranty of exemp¬ 
tion of, § 205 

Textbooks, generally, post 

Bottle club operators, license, requirement of as ^ 
Dial of due process, S 659, p. 1013 
Bottom lands, taxation to drain and fill, due process 
of law, § 648, p. 954 

Boulder Canyon project, judicial inquiry into motive 
for l^slation, § 154, p. 811, n. 6$ 

Boulevard stops, delegation of legislative power in 
respect to, § 138, p. 613 
Boundaries, 

Congressional districts, (^legation of legislative 
power to create or alter, $ 133, p. 556, n. 14 
Counties, post 
Municipal corporations, j) 0 &t 
Political subdivisions, delegation of legislative 
power to fix, 1138, p. 614 

Sch^ule of prices, filing as condition precedent to 
issuance of license to engage in busine^ 
5 690, p. 1130 

School districts, delegation of legislative power 
to change, § 133, p. 556, n. 14; § 140, p. 672 
Summary proceedings with respect to, due proc¬ 
ess of law as denied by, i 612, p. 751 
Villages, judldal determination, § 151(1>, p. 736 
Water districts, delegation of legislative power 
to determine or alter, f 138, p. 597 
Bounties, 

Impairment of obligation® in respect to, § 297 
Statutory provision for treble damages in nature 
of, § 344, n. 64 
Vested right to, { 263 
Bovine tuberculosis, 

Districts, equal protection of law as denied by 
establishment of, $ 537 

Legislation conferring judicial powers on testing 
agents as encroachx^t on judiciary, t 173, 
p. 875 

Property right as not affected by legislation con¬ 
cerning, § 200, p. 1059, n. 61 
Tubercular cattle, summary destruction, due 
process of law, § 612, p. 766, n. 3 
Tuberculin test, 

Administrative regulation requiring owners 
to submit cattle for as encroachment on 
judiciary, j 173. p, 882 

Quarantining on refusal to sulanit to as de¬ 
nial of equal protection, { 537 
Requirement as to submission to as denial of 
due process, § 705, p. 1193 
Validity of statute regulating test as within 
prohibited separation of powers, § 108, 
p. 499, n. 69 

Bowling alleys, nuisances, local option, { 142, p. 684 
Boxing matches, 

Delegation of legislative power In respect to, 
1138, p. 630 

Racial discrimlBation, § 533 
Boycotts, coercive boyccits, natural rights, } 199, 
p. 975, n, 28 
Brands and labels, 

Agricuituial products, delegation of legislative 
I)ower r^pecting, § 138, 587, n. 52 

Animals, seizure and sale of unbranded animals 
as violatim^ of process, t T05, p. 1194 


Brands and labels—Continued 
Food and drugs. 

Delegation of legislative power in respect to, 
i 1^ p. eia su 92 

Dim process of law as violated by regulations 
respecting, { 674, p. IC^ 

Intoxicating liquor, regulation of as denial of 
equal protection of laws, f 512, p, 309 
Judicial Inquiry into wisdom, etc^ of legislation 
relating to, { 154, p. 790 

Misbranding of products, congressional prohibi¬ 
tions as Infringing freedom of speech or of 
press, I 213(14) 

Price regulation of goods identified by, due proc¬ 
ess of law as violated by, { 690, p. 1130 
Union label, city printing, ordinance requiring as 
infringement of constitutional guaranty, 

I 711 

Breach of contract. 

Criminal liability with respect to, equal protec¬ 
tion of laws, I 563, p, 522 

Damages, unliquidated or liquidated, allowance 
of interest as impairing obligation of con¬ 
tract, i 3S3, n. 59 

Impairment of obligations distinguished, | 306. 
p. 1331 

Imprisonment for debt under guise of penal laws, 
i 204(4) 

Interest as damages for, impairment of obliga¬ 
tion in respect to, § 3^ 

l^troactive operation of constitutional provision 
relating to right of action, | 40, p. 126 
Termination on ground of as Included within 
liberty to contract, { 210, p. 1067 
Unliquidated damages, requiring Interest in pend¬ 
ing actions on claiins for as denial of due 
process, } 642, p. 907 

Breach of labor contract, punishment as involuntary 
servitude, I 203(4) 

Breach of peace, 

Reli^ous liberty, I 206(2), p. 1636 
Right of government to prevent during strike as 
Infringing freedom of speech, § 213(21), p. 
1151 

Bread, due process of law, regulatioim on sale m de¬ 
nial of, $ 674, p. 1079 
Bribery, 

Estoi^l of one charged with attempt to brll^e 
officer to challenge validity of statute mat¬ 
ing of^ce, i 90, p. 275 
Guaranty of free justice, i 714 
Bride masons, 

License, 

Equal protection cd law, | 530, p. 440 
R^uirement of as denial of due process, 
i 659, p. 1013 

Bridge and highway district, inclusion of county 
lands without protest estopping county to ques¬ 
tion constltutlonaMty of act, | 90, p* 278 
Bridge dlstrlcfea, 

Delegation of le^slatlve power to, { 140, p, 675 
Due process of law as autlmrlaiag, { 660, p. 1033 
Bridges, 

Abandonment of as taking pw^rty without 
due process,} 660, p* 1631 
Additional burdens imposed on corporatiems, im¬ 
pairment of obhsation of contract* | 338 
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Bridges—Continued 

Delegation of legislative power to construct, 
§ 138, p. 603; § 140, pp. 661, 669 
Equal protection of law, construction and main¬ 
tenance, § 533 

Exclusive franchise to maintain and operate. 
Impairment of ohligation in respect to, § 326 
Validity of, § 464, p. 191 

Interstate toll bridge, acts of adjoining state au¬ 
thorizing construction as contract precluding 
regulation of tolls, § 327, p. 1366, n. 48 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 791 

Railroads, regulations respecting construction, 
etc., as denial of due process, § 698, p. 1160 
Repeal of legislation concerning operating, main¬ 
tenance and repairs as impairing contractual 
obligations, § 285, n. 95 

Secretary of war's determination of obstruction 
to navigation as encroachment on judiciary, 
§ 173, p. 882 

Submission of question of creation of district to 
I)opular vote, § 142, p. 684 
Taxation for, self-executing provisions of consti¬ 
tution, § 55, n. 7 

Toll roads and bridges, generally, post 
British crown, charters received from by states as 
grant of original lowers, § 70, p. 189 
Broad construction. 

Intent and purpose of constitution derived from, 
§ 16, p. 77 

State constitutions, § 70, p. 203 
Brokers, 

Bonds, delegation of legislative power in respect 
to, § 138, p. 623 

Business reputation, investigation of applicant for 
license, § 138, p. 623, n. 44 
Due process of law, regulation without denial of, 
§ 668, p. 1063 

Equal protection of law, regulation as denial of, 
§ 511, p. 358 

Judicial inquiry into wisdom, etc., of le^slation 
relating to, § 154, p. 791 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 750 
License, 

Delegation of legislative power in respect to, 
§ 138, p. 623 

Due process of law as violated by require¬ 
ment, § 659, p. 1013 

Equal protection of law in respect to, § 530, 
p. 440 

Privileges or immunities in respect to licensing 
of, § 464, p. 197 
Real estate, 

Due. process of law, regulation without denial 
of, § 668, p. 1063 

Legislation regulating as impairment of con¬ 
tractual obligations, § 281, p. 1292, n. 1 
liberty to contract, legislation restricting, 
§ 210, p. 1068, n. 12 

License, requirement as denial of due proc¬ 
ess, § 6^, p. 1014 

Brothels. Disorderly houses, generally, post 
Brutality, confession obtained by,'due process clause 
as violated by, § 589, p. 647 


Budget commission, delegation of legislative power 
§ 138, p. 627, n. 76 
Building and loan associations, 

Adult and juvenile shareholders, validity of leg¬ 
islation distinguishing between, § 498, p. 281 
Capital stock tax, exemption as denial of ^ual 
protections, § 529, p. 425, n. 13 
Classification of, § 495 

Delegation of legislative power to reorganize,, con¬ 
solidate, merge or liquidate, § 138, p. 501 
Due process of law, 

Regulation without violation of, § 668 p 
1062; §672 

Summary proceedings with respect to as de¬ 
nial of, § 612, p. 751 

Withdrawal or change of remedies as viola¬ 
tion of, § 614, p. 768 
Equal protection of law, 

Exemption from taxation as denial of, § 521 
Regulation and classification, § 511, p. 34l” 
Executive power in respect to as encroachment 
on judiciary, § 173, p. 875 
Exemption from taxation, equal protection of law 
as denied by, § 521 

Impairment of obligations, persons entitled to 
raise question, § 85, n. 77 
Insolvency, transfer of assets as impairment of 
contract, § 341 

Judicial inquiry into wisdom, etc., of legislation, 
§ 154, pp. 701, 811 

Regulation of business without impairing obliga¬ 
tion of contract, § 333, p. 1375; § 373, p. 43 
Right to remedy as denied by state reserving 
sole right to bring actions for dissolutions, 
§ 709, p. 1212 

Stock certificates as contract, § 343, n. 45 
Summary proceedings, due process of law, § 612, 
pp. 751, 760 

Taxation, classification for purpose of as denial 
of equal protection, § 520, p. 393 
Vested rights of members, § 241, p. 1218 
Withdrawal of capital, regulation of as impair¬ 
ment of obligation, § 333, p. 1376 
Building contractors, equal protection of law, regula¬ 
tion as denial of, § 511, p. 356 
Building contracts, liberty to contract as infringed 
by regulations i)ertaining to, § 210 , p. 1076 
Building ordinances, vested rights in, § 239 
Building permits. 

Discretion of executive oflScers in exercising powd¬ 
er in respect to, § 169, p. 855 
Impairment of obligations in respect to, § 310 
Local ordinances conferring judicial power in re¬ 
spect to as encroachment on judiciary, § 173, 
p. 887 ‘ 

Building regulations. 

Due process of law, § 703, pp. 1177-1188 
Equal protection of law as denied by, § 535 
Police power authorizing regulation, § 184 
Building standards, delegation of legislative power 
in respect to, § 138, p. 630 
Buildings, 

Height of buildings, generally, poet 
License for erection, iwlice power regulations, 
§ 174 

Police regulations, § 191 
Public Buildings, generally, post 
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Bulk sales, 

Due process of law, regulations as denial of, 

S 680, n. 4 

Equal protection of laws, regulation as denial of, 

§ 511, p. 347 

Le^slation respecting as special grant of privi¬ 
lege, J 464, p. 186 

Liberty to contract as not infringed by law, § 210, 
p, 1075 

Property rights as abridged by law, S 209, p. lOtlS 
Regulation as abridgement of privileges or im* 
munities, J 473, p. 218 

Validity as class legislation, 5 496, p. 268, n. 41.34 
Burden of proof. 

Accuracy of legislative finding on which act 
based, § 100, p. 456, n. 17 

Classification for legislative purpose as arbitrary 
and unreasonable, 8 100, p. 462 
Deviation from accepted procedure, jnstifi<*ation 
by federal government, 8 98, p. 375, n. 5.5 
Discrimination in legislation, § 100, p. 462 
Due process of law in respect to, civil proceed¬ 
ings, § 621, p. 815 

Equal protection of law, legislatlcm respecting as 
violative of, 8 562, p. 516 

Exemption from taxation, impairment of con- 
tractiml obligations, f 284, n. 57 
Jury, discrimination by exclusion from, 8 540, 
p. 471 

Legislative power to regulate, 8 128, p. 630 
Naturalization questions, ex post facto laws, 
8 446,0,22 

Ofllcers, contract fixing salary or tenure of office, 
8 314, n. 80 

Overcoming presumption of validity of statute, 
I 99, p, 403 

Police regulations, Invalidity, 8 1^» P- £>^7, n, 93 
Rate proceedings, telegraph and telephone com¬ 
panies, 8 694 

Retroactive operation of constitution, 8 40, p. 121 
Shifting of in criminal action as denial of due 
process, 8 589, pp. 653-655 
Tax deeds, notice of application for Issuance as 
defective, 8 551, p. 983, n. 18 
Vested rights in respect to. 8 269 
Workmen's compensation, change of existing 
rules as violation of due process, 8 01*^* 
p. 770 

Bureau of War Risk Insurance, attorney’s fees In 
presenting claims against, regulation as violation 
of due process, 8 600» P* 1127 
Burglar tools, property right as effected by legisla¬ 
tion restricting possession, 8 209, p 1059, n. 62 
Burial. Cemeteries, generally, post 
Burial assodations. Cemeteries, post 
Business and trade. 

Amount, classification according to as denial of 
equal protection, 8 529, p. 427 
Assembly and petition, right of, f 214, p. 1165 
Buildings, residential districts, ordinance pro¬ 
hibiting as denial of due process, 8 703, p. 
1179 

Chain Stores, generally, post 
avU lihe^ty, 8 202, p. 990 


Busiues.«i and trade—Continued 
Classification, 

Equal pFoteciloa of laws a» denied by, 8 510 
License or license tax, i 629, p. 421 
Reasonableness of, | ^*6, 262-271 

Conditions on carrying on of, validity of statute 
iini)osing, 8 468 

Dangerous to public intere^, police regulation, 

I 1S8. p. 931 

Delegation of leginlatlve power. 

Enact laws n^gulatlng, 8 133, p. 556, n. 14 
Municipal corporations, § 140, p. 657, n. 34 
Suspend tnule agreements, 8 138, p. fi05 
Due process of law, 

Property within clause as including right to 
pursue, I 599, p. 700 

Regulation or prohibition of, 8f 66B-683, 
pp. 1059-1093 
Equal protection of law, 

Regulation as denial of, 8 510 
Right to engage In, | 506, p. 325 
Executive powers respecting licensing as en¬ 
croachment on Judiciary, 8 173, p. 876 
Existing conditions, classification based on, | 492 
Fair trade acts, generally, ante 
Hours or days of, regulation as denial of diie 
process, 8 671 

Impairment of obligations by regulation of, 8 281, 
p. 1292 

Itinerant solicitors, license, requirement as denial 
of due process, | 659, p. 1013 
Judicial inquiry into wisdom, etc., of legislation, 

8 154, p. 791 
Liberty to choose, § 212 

License tax, imrK)sltion as denial of due process, 

I 659, p. 1008 

Marketing, generally, post 
Moncqmlles, generally, post 

Personal liberty as including right to pursue, 
8 202, p. 9S9 

Place of transacting, regulatloiis In respect to as 
violation of due process, 8 670 
Police power, regulation under, 8 ISS, pp. 925- 
934 

Privilege or immunity, regulation as denial of, 
I 473, pp. 214-218 

Property within constitutional guaranty respect¬ 
ing remedy for injuries to property, | TOi*. 

p, 1216 

Pursuit of happiness, 8 
Restraint of trade, ^nerally, ante 
Right to engage in, 

Prcq^erty right, 8 p. 1052 
Vested right, 88 224,239 

SoUcltatioa, property right infringed by court 
prohibiting, 8 209, p. 1661, n. 71.5 
Trading stamps, generally, post 
Transient business, special conditicam on conduct 
of, validity of statute imposliig, { 468 
Unfair competition, i^eraWy. poet 
Vested riidit to engage in, $ 224 
Butchers, equal protection of law, regulation as de¬ 
nial of, 8 511, p 347 

Butter substitutes. Oleomargarine, generally, post 
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By-laws, 

Corporations, 

Authorization by charter or general law, 

§ 137 

Vested rights under, § 241, p. 1218 
Delegation of legislative power to enforce to local 
government, § 140, p. 640 

Bystander’s bill, legislative provision for as encroach¬ 
ment on judiciary, § 128, p, 534 
Cabs. Taxicabs, generally, post 
Cafeterias, 

Operation by school district, equal protection of 
laws as to taxes, § 526 

School cafeterias, taxation for purpose of opera¬ 
tion as denial of due process, § 648, p. 953 
Calamity. Public calamity, post 
Calendar year, income tax, due process of law, § 657, 

p. 1002 

Callings, 

Classification of, § 496, p. 262 
Property as including within constitutional guar¬ 
anty of remedy for injury to property, § 709, 

p. 1216 

Camp meetings, 

Police power, regulations under, § 185 
Statute making right to sell goods within certain 
distance dependent on consent of parties as 
valid, § 141, p. 679, n. 86 

Campaign funds, freedom of speech and of press as 
abridged by laws forbidding solicitation, § 213(23) 
Canadian parliament, insurance companies, regula¬ 
tion as impairing obligation of contract, § 378, 
p. 51, n. 82 

Canal companies, merchants, requiring to build as 
denial of due process, § 642, p, 907 

Canals, ^ ^ ^ , 

Acceptance by state of grant from federal gov¬ 
ernment as implying contract for perpetual 
maintenance, § 291 

Additional burdens, validity of statutes imposing 
on corporations, § 338 

Exclusive franchise to maintain and operate im¬ 
pairment of obligation in respect to, § 326 
Surface waters, deprivation of grantee or lessee 
as denial of due process, § 605, n. 48 
Transfer of by state as impairment of obliga¬ 
tion, § 285, p. 1306 

Vested right in continued use of as street, § 225, 

p. 1188 

Cancer, advertisements prohibited as denial of equal 
protection of laws, § 511, p. 341, n, 95.50 
Candidates for election, 

Delegates to constitutional convention, names on 
ballots, § 8, p. 45 

Executive power to prescribe qualifications of 
I)erson seeking place on ballot, § 169, p. 855 
Fourteenth amendment as guarantying right to 
become, § 458 

Freedom of speech or of press restricted by laws 
regulating, § 213(23) 

Racial discrimination, § 538 
Right of free assembly, § 214, p. 1172 
Candy, equal protection of laws as d^ed by regula- 
,. tionof sale, § 511, p. 349 

Canneries, due process of law, regulation as denial 
f Of, ! 668^ Pv 1064,11,94 


Canvassing, due process of law, regulation as denial 
Of, § 668, p. 769 

Capias ad satisfaciendum, statute permitting impris¬ 
onment under as denial of due process, J 625, 
p. 843, n. 1 
Capital punishment. 

Assignment of counsel, due process of law, § 591, 
p. 669 

Compulsory commutation of sentence, statute pro¬ 
viding for as unconstitutional, § 132, n. 93 
Death penalty, § 593, p. 681 
Dismissal of appeal suspending execution of sen¬ 
tence, clerk as authorized to notify superin¬ 
tendent of penal institution, § 173, p. 884 
Ex post facto laws relating to, § 442, p. 151 
Exemption of persons under certain age, validity 
of, § 465, p. 200 

Legislation requiring execution of sentence at 
different place as not ex post facto, § 442, 
p. 152 

Mandatory where jury fails to fix penalty, equal 
protection of laws, § 564, n. 66 
Presentment or indictment of grand jury as es¬ 
sential to holding for, § 205 
Religious scruples of prospective jurors, § 206(1), 
p. 1029 

Stay of execution on appeal from order directing 
execution, due process of law in respect to, 

§ 594 
Capital stock, 

Delegation of legislative power of taxation, § 133, 
p. 555, n. 6 

Regulating increase of as impairment of obliga¬ 
tion, § 333, p. 1376 

Tax exemption of corporation as precluding taxa¬ 
tion of, § 335, p. 1382 

Taxation of foreign corporations based on, equal 
protection of law as denied by, § 527, p. 414 
Capital stock tax. 

Congressional power to impose as limited by due 
process clause, § 656 

Foreign corporations, due process of law, § 648, 
p. 965 

Capitation tax, self-executing provisions of constitu¬ 
tion relating to, § 55 
Caprice, 

Police regulations, § 195, p. 944 
Presumption that legislature acted without, § 100, 
p. 449 

Tax classification based on as denial of equal 
protection, § 520, p. 397 

Capricious administration of statute, S 190, p. 468 
Capricious classification for taxation, equal protection 
of laws, § 529, p. 423 

Caravan automobile tax, equal protection of laws, 
§ 529, p. 432, n. 75 , 

Carbon black, equal protection of law, prohibiting 
use of sweet gas in manufacture as denial of* 
§ 511, p. 350 

Carcasses, exclusive grant of right to remove from 
street, validity of, § 464, p. 184 
Carnal knowledge, classification in respect to crime 
of, §501, n. 37 

Carpet beating, police regulations in respect to, § 189 
Carriers 

See, also. Railroads* generally, post 
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Carriers—Continued 

Attorney’s fees in actions against, 

Due process of laws violated by allowance, 
§ 02T 

Equal protection of law, | 550, p. 402 
Burdens, regulations imposing as violation of 
due process, 5 60S, p. 1155 
Causes of action against, suspending operation 
statute of limitations, 5 266, p. 1200 
Class legislation, §§ 405, 517 
Delegation of legislative power to regulate, $ 138, 
p. 591 

Discrimination, self-executing provisions of con¬ 
stitution prohibiting, {{ 57,495 
Due process of law. 

Rate regulation as denial of, { 001 
Regulation as denial of, 5 672; f 008, p. 1154 
Withdrawal or change of remedy as violation 
of, f 614, p. 771 

Equal protection of law, liabilities of, J 555 
Expenses, regulations imposing as denial of due 
process, § ^6, p. 1155 

Free pass or service contracts, impairment of 
obligation, S 373, p. 42 

Free return transportation to shippers of stock, 
requirement of as denial of due process, 
8 701 

Hearing on rat^ due process of law as requir¬ 
ing, 8 091 

Inconvenience, regulation subjecting to as denial 
of due process, 8 60S, p. 1155 
Injuries to employees, enlargement of common- 
law liability as denial of equal protection, 
8 552, p. 494 

Interstate carriers, tax assessments, due process 
of law, 8 650, p. 969, n. 15 
Joint rates. 

Delegation of legislative power to fix divi¬ 
sion of, 8 138, p. 593, n. 17 
Railroads, requirement as, 

Denial of equal protection, 8 518, pp. 377, 
378 

Violation of dne process, 8 601 
Judicial inquiry into wisdom, etc., of legislation 
relating to, 8 154, p. 791 

Judicial interference with legislative actions in 
respect to, 8 151(1), p. 750 

Legislation prohibiting private carrier permit as 
impairing contractual obligations, 8 287, n. 35 
liberty to contract, § 210, p. 1088 
Motor carriers, post 

Municipality, within, delegation of legislative 
power to regulate, 8 140, p. 659 
Penalties imposed upon, due process of law, 8 640, 
p. 903 

Pipe lines, post 

Police power, regulation under, 8 p. 1154 
Privileges or immunities as abridged by regula¬ 
tion, 8 473, p. 217 

Property rights as not infringed by laws regulat¬ 
ing, 8^1^1064 

Rates, r€^ation of as violation due process, 
i 691 

Regulation of, due process of law as violated by, 
8 698^ p. 1166 

R^iearing on rates, due process of law as re¬ 
quiring, 8 691 


Carriers—Cont Inued 

Reparation of unreasonable rates, requirement as 
violation of due process, § (iOl 
Eetroaetion of rat^, due process of law as vio¬ 
lated by, I ilOl 

Separation of races, classification in respect to, 
8 4^, p. :^1 

Tariff, judicial interference by executive depart¬ 
ment, i 156, p. 8ia n. 88 

Taxation, classification for purpose of as denial 
of equal protection, 1520, p. 

Through routes, requirement as to establishment 
as denial of due proee*m, 1691 
Venue of action against, f 817 
Workmen’s Compensation Acts, exception of em¬ 
ployees as reasonable classification, | 497, 
p. 276 

Casual employees, workmen’s compensation, excep¬ 
tion friHK act as reasonable classificatlim, f 497, 
IK 275 

Casual notice, due process of law as satisfimi by, I 619, 
p. m> 

Casual )ise of public property, due process of law as 
violated by, § 

Casualty insurance, equal protection of laws as de¬ 
nied by regulation of, 8 511, p. 343 

Cattle, Animals, generally, ante 

Cattle guards, railroads, 

Regulations redirecting as denial of due process. 
8 m. p. 1160 

Requirement for as denial of espial pit^tection, 
8 518, p. 377 

Causes. Removal of causes, generally, post 

Cautkm, irower to declare leglsiaitlve enactment void 
as to be exercised with, { 92, p. 

Cement, 

Importation from foreign ctumtries, equal pro¬ 
tection of law as denied by refiairement for 
inspeetkm, 1511, p, 352 

Inspection law, liberty to contract as infringed 
8 210, p. 1077, n. 50 

Taxation to enable manufacturer by state, due 
process of law, | 648, p. 954 

Cement products, manufacture, distribution and sale 
by state, equal protection of laws as to, { 50B 

Cemeteries, 

Aiz^ndment exempting from taxation and assess¬ 
ment, presumption, f 41, n. 39 
Burial associations. 

Amendment of constitution or by-laws as im¬ 
pairing eirntractnal obligations, i 378, 
XK 53,11,99 

Classification, i 4^ n. 94 
Burial contracts, laws prohibiting as infringe¬ 
ment on liberty to contract, f 216, p. 1074, 
n.32 

Burials, equal protection of law, regulation as de¬ 
nial of, i 511, p. 356 

Due process of law, regulation without denial of, 
I 668, |K 1063 

Equal protection law, regulatimi as denial of, 
3 611, p. 356 

Exemption from taxatton, validity of, | 465, p. 
204 

Existing condltionSr classificatiims based on, 
1492 
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Cemeteries—Continued 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 750 
Racial discrimination, § 538, p. 464, n. 14 
Undertakers, generally, post 
Vested right of purchasers of lots in respect to 
premises being used for burial purposes, 
§ 225, p. 1187 

Cemetery corporations, vested right to permit, § 239 
Censorship, 

Frustrating freedom of assembly and petition 
rights, § 214, p. 1164 

Guaranty of freedom or of press as to prevent, 
§ 213(1), p. 1095 

License to permit enjoyment of freedom of speech 
or of press as form of, § 213(13) 

Motion picture films, religious liberty, § 206(2), 
p. 1037, n. 65.5 

Moving picture censorship as infringement on 
freedom of speech or of press, § 213(7), p. 1116 
Statute empowering administrative body to cen¬ 
sor as not delegation of legislative power, 
§ 138, p. 619 
Certainty, 

Amendment of constitutions, § 7, p. 37 
Pleading unconstitutionality of statute, § 96, 
p. 334 

Certificates of public convenience and necessity, 

Estopi)el of one accepting from questioning va¬ 
lidity of statute involved, § 90, p. 281 
Requirement as denial of. 

Due process, § 659, p. 1017 
Equal protection of law, § 518, p. 376 
Certiorari, 

Clerk as unauthorized to issue writ of, § 173, 
p. 884 

Determination of constitutional questions on, 
§ 95, p. 325 

Judicial control of executive officers or boards, 
§ 158 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p, 791 
Legislation, 

Limiting right of venue as grant of special 
privileges by state, § 464, p. 198 
Respecting use of writ as encroachment on 
judiciary, § 128, p. 535 

Vested right in judgments as to prevent grant¬ 
ing, § 271, n. 49 

Chain stores. 

Class legislation, § 496, p. 264 
Discrimination between, equal protection of law 
as denied by, § 530, pp. 437, 438 
Due process of law, regulation as denial of, § 672 
Equal protection of law, classification for tax 
purposes, § 530, p. 437 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 791 
License or privilege taxes, 

Class legislation, § 498, p. 288, n. 62 
Imposition of as denial of due process, § 659, 

p. 1020 

liberty of employees to choose occupation as 
infringed by, § 212, n. 13 
Retroactive effect of statute imposing, f 419, 
p. 116, n, 83 


Challenge to constitutionality. Raising constitutional 
questions, generally, post 
Challenges. Peremptory challenges, post 
Change of position, estoppel to question constitution¬ 
ality of statute as dependent on, § 89, p. 267 
Change of remedy, guaranty of open court as annlv- 
ing to, § 709, p. 1216 
Change of venue. 

Denial of motion as denial of due process, § 58i 
Equal protection of law, statute providing’for as 
violative of, § 562, p. 515 

Legislative provision for as encroadtiment on ju¬ 
diciary, § 128, p. 539 

Waiver of right of state to object to validity of 
statute giving defendant right of, § 91 
Changed conditions, 

Construction of constitution to meet, § 14 
Police power changing to meet, § 175, p. 905 
Validity of state statute as affected by, § 7 i 
p. 217 

Chapters, division of constitution, significance in 
construction and interpretation, § 23, p. 92, n. 10 
Charges. Rates and charges, generally, post 
Charitable corporations, 

Certificates of confidence in trustworthiness, va¬ 
lidity of statutes authorizing courts to sign, 
§ 165, p. 840 

Election of trustees, equal protection of laws as 
to, § 508 

Equal protection of law, exemption from taxation 
as denial of, § 521 

Exemption from taxation, validity, | 465, p. 204 
Immunity from tort liability, changes in law, 
§ 151(1), p. 735, n. 66 

Inheritance taxes, equal protection of laws, § 524 
Labor problems, class legislation regulating, 
§ 497, p. 271 

Self-executing provisions of constitution relating 
to support of by state, § 56 
Solicitations, police power, § 194 
Tax exemption, consideration, § 335, p. 1381 
Tax liens, political questions, § 149, p. 715, n. 82 
Trust funds, due process of law, § 608 
Vested rights of trustee, § 229 
Charitable purposes, regulating solicitation of funds 
as restricting personal liberty, | 202, 994 

Charitable trust. 

Executive authority to decide on advisability of 
brining suit, § 171, p. 862 
Jurisdiction of judiciary over, § 151(1), p. 736 
Charters, 

Corporations, post 

Judges, provisions fixing salaries as encroadi- 
ment on judiciary, § 116 
Municipal Corporations, post 
States, original powers received through charters 
from British crpwn, § 70, p. 189 
Chattel mortgages, 

Broker’s license, requirement of as denial of due 
process, § 6^, p. 1013 

Foreclosure, summary proceedings as denial of 
due process, § 612, p. 755 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 791 

Recording on personalty removed from other 
state, legislation as denial of due process, 
§ 631, p. 883, n. 33 
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Chattels real, taxation of, due process of law, § 64B, 
p. 946 

Chauffeurs, license, requirement as denial of, 

Due process, § €i>9, p. 1015 
Equal protection of law% § 529, p. 423 
CIi(‘ats and cheating, 

Imprisonment for debt in east?s involvinj', § 204(4) 
Police power, prevention of, f 187 
Children and minors, 

Adoption of children, generally, ante 
Bastardy, generally, ante 
Child labor law, 

Estoppel to question constitutionality of pen¬ 
alty imposed, § 00, p. 27ii, n. 04.15 
Judicial inquiry into wisdom, etc., €»f legisla¬ 
tion, 8 154, p. 700 
Class legislation, 8 4Ji8, p. 277 
Common law right of parents to eonqumsation 
for injuries, impairment of contractual obli¬ 
gations, § 349 

Contracts, vested right of minor in disability, 
§ 221 

Crimes, liability to punishment for, 8 597 
Custody of children. Parent and child, jxist 
Delegation of legislative power n^sr^ecting child 
care and placement in home, 8 13S, p. (glO 
Employer’s liability for injuries to, imixjsition of 
as denial of equal protection, f 552, p. 401 
Employment, equal protection of law as denied 
by regulation of, 8 

Employment certificates, liability of employer for 
injuries to minors without, § 634, p. SS7 
Employment under certain agt's, pursuit of hap¬ 
piness as not affected by laws forbldilirig, 
8 208 

Hours of labor, regulation of, 

I>enial of due process, 8 ^184, p. 1096 
Equal protection of law, 8 514 
Involuntary servitude, 8 2tgi(5) 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 750 
Juvenile delinquents, generally, post 
Legislative declaration of full age for making 
contracts as encroachment on judiciary, 
§ 129 

Legislative provision for disposition or sale of 
real estate of as encroachment on judiciary, 
§ 120 

Liability of employer of without employment cer- 
tifieate, due process of law as violated by 
statute imposing, 8 034, p, 887 
Limitation of actions, due process of law, § 615, 
p. 777 

Minimum wages, statiite fixing or authorizing as 
violation of due process, § 089(1) 

Morals, classification for protection on, | 491 
Next friend, clerk as authorized to appoint, 8 173, 
p. 884 

Notice of suit for personal injuries, requirements 
as to as violative of due process clause, 8 015, 
p. 777 

Parent and Child, generally, post 
Past due installments of board money, vested 
rights, 8 271 

Pension plan of parent, interest in as vested 
right, I 252, p. 1241 
16A C.J.S.—81 


Children and miia>rs—C^^ntinued 

Perjury, equal protection of laws, § 563, p. 522, 
n. 14 

Poll tax, exemption from as denial of equal pro- 
tecti<»n, I 521 

Private projjerty, legislation authorizing sale as 
denial of due process, 8 tm, p. 942 
Prohibition or regulating eniphLvmeut of m in¬ 
fringement on lil«?rty to auatract, 8 211, p, 
1079 

Religions liberty, 8 206(11, p. 1020, n. m.n 
Hpeclal punishment for crime as dtuilal of e<iual 
pr*>tectlon, § 564 

Summary proceedings, due proct'ss of law, | 612, 
p. 761 

Vested rights as impaired by law aiithori/dug 
sale of Ti^Skl estate, f 2.31 

i Chinesfs 

! <’oini>#*tency as witness, 8 5*39 

Intennarriago with white persons, statute pro¬ 
hibiting as denial of equal pn>tec*tion, 8 541 
Residem*<\ regulations resinecting as denial of due 
pr« K*ess, 8 760 

Chiroiioiiy, 

Eipial protection of laws, regulation as denial of, 
8 511, p. 354 

Regulation of practice as denial of doe proei*ss, 
8 tS6!n p. Ifm, n. 26 

Chiropractors, Judicial imiiilry into wisdom, etc., of 
legislation relating to, i 354, p. 791 

Choice of languagiN presumption of «*are, § 19, p. 82, 
n. 07 

Chose in action, property within due process clause 
as including, 8 599, p. 

Chtirches. Religious organizations, cenerally, post 

Cigar dealers, license, <hje pr««*ess of law as violated 
hy rcHpdrement, 8 659, p. 1013 

Cigan4tt% 

Advertising, 

Equal protection of law's as denied by prih 
hibitlng, 8 511, p. 311 

Begnlatlons as denial of due process, § 668, 
p. 1068, n. 16.35 

Dealers’ license, due process of law as violntiHl 
by rdpiln'ment, | 65i>. p. 1013 
Due process of law, pndilbitlon of sale as denial 
of, 8 673 

Legislation requiring seller In interstate com¬ 
merce to supply tax authorities with informa¬ 
tion as to customers as denial of due proc¬ 
ess, 8 ms,, p. Ii.nt4 
Police regulations, 8 191 

Circulars, freedom of speech or of press as Infringoil 
by legislation on distribution, f 213(81. p. 1122: 
8*213(131 

Cities. 2dunScipal corporations, generally, post 

Citizens and citizenship, 

See. also Aliens, generally, ante 
Certificate of naturalization, legislative provision 
authorizing issuance ex parte as encnuich- 
ment on judiciary, 8 12^* P* 524 
Executi%'e pow'er to extend or restrict statutory 
requirements, 8 169» P- ^35 
Freedom of speech and press as restricted by, 
8 213(1), p. nm 

Legislative Inquiry Into private affairs as en- 
enmehmeut on judiciary, § 122 
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Citizens and citizenship—Continued 

License tax based on, discrimination as denial of 
equal protection, § 529, p. 428 
Police regulation of, § 194 

Prerequisite for license as denial of due process, 
§ 659, p. 1010 

Privileges or immunities as dependent on, § 457 
Proof of, equal protection of law in respect to, 
§ 503 

Publication of service of subpoena for cancella¬ 
tion of certificate as sujBacient for due proc¬ 
ess purposes, § 619, p. 806, n. 4 
Raising constitutional questions, rights as to, 
§ 78 

Restoration of rights and privileges of person 
discharged from parole, § 132, n. 2 
Restoration right vested in governor, ex post fac¬ 
to laws, § 447, n. 30 

Service on jury as incident, § 199, p. 974 
Sovereignty of state resting in, § 66, n. 24 
Vested right in certificate of, § 221 
Citrus fruits, 

Class legislation, § 496, p. 264 
License of dealers and growers, requirement as 
denial of due process, §* 659, p. 1013 
Civil Aeronautics Act, judicial interference with leg¬ 
islative action, | 151(1), p. 760 
Civil defense, police power regulation, § 194 
Civil disabilities, 

Bills of attainder, laws imposing, § 454 
Ex post facto laws imposing, §§ 447-449, pp. 158- 
160 

Civil liberty, guaranty of, § 202, p. 990 
Civil procedure, 

Class legislation in respect to, § 500, pp. 289-294 
Determination of constitutional questions, § 94, 
p. 312, n. 43 
Due process of law, 

Application of guaranty to, §§ 611-629, pp. 

743-878 

Change of method as denial of, § 614, p. 767 
Guaranty in respect to, § 569(4), p. 579 
Equal protection of law, §§ 557-562, pp. 502-519 
Judiciary as having power to regulate § 144, p. 
690 

Legislative provisions as encroachment on judi¬ 
ciary, § 12S, pp. 514-542 

Nonresidents, discrimination against as abridg¬ 
ment of privileges or immunities, § 486 
Participation in as estoppel to question consti¬ 
tutionality, § 90, p. 285 

Regulation of as impairment of obligations, § 399 
Retrospective laws affecting, validity, § 418, p. 
108 

Self-executing provisions of constitution relating 
to, § 58 

Unconstitutionality of statute under which pro¬ 
ceedings were had as affecting, § 101, p. 481 
Vested rights in respect to rules of, § 261 
Civil remedies, privileges or immunities relating to, 
§ 464, p. 198 
Civil nghts, 

Due process of law, protection of, § 569(2), p. 568 
Ex. x>ost facto laws, prohibition as inapplicable 
to, § 437 

Judicial inquiry into wisdom, etc., of legislation, 
§ 154, p. 791 


Civil rights—Continued 

Raising constitutionality of statute affectin? 
persons entitled, § 88 

Salary discrimination against negro teacher or 
principal, waiver of civil rights, § 89. n *>67 
n. 14.25 ’ 

Civil service, 

Appointment by president of county board, va^ 
lidity of statute authorizing, § 460 
Appointment of commissioners by legislature as 
encroachment on executive, § 131 
Class legislation, § 498, p. 277 
Constitutional mandate to enact laws, duty of leg¬ 
islature to obey, § 65, n. 22 
Counties, delegation of legislative power respect¬ 
ing establishment of system, § 140, p. 068 
Delegation of legislative power in respect to 
§ 138, p. 621; § 140, p. 653, n. 11 
Due process of law, 

Violation by laws relating to, § 600, p. 706 
Executive discretion as conclusive on judiciary 
§ 156, p. 822 

Executive power to extend operation of laws 
§ 169, p. 855 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 802 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 750 
Legislative power to establish system of, § 314 
Orders, etc., legislation by means of, § 169, p. 852 
Positions, legislative classification as subject to 
judicial interference, § 151(4) 

Provisions of law continuing incumbents in of- 
. fice as not appointment to office or position, 
§ 131, n. 60 

Public officers, due process of law, § 576 
Regulations, determination of constitutionality, 
§ 99, p. 437 

Removal for cause, validity of legislative attempt 
to restrict right of appeal, § 164, n. 84 
Selections made from those having passed exam¬ 
inations, power of state in respect to, § 472 
Self-executing provisions of constitution relating 
to appointments and promotions in, § 54, 

p. 160 

Statute placing appointive officers under as en¬ 
croachment on judiciary, § 116 
Statutes, vested rights, § 251 
Teachers, grant of special privileges by state, 
§ 464, p, 193 

Veterans’ exempted from statute relating to, va¬ 
lidity, § 460 

Civilians, military and martial law, due process of 
law, § 577 

Claims, 

Attorney’s fees, regulation of amount in violation 
of due process, § 690, p. 1127 
Audit and payment by executive department, en¬ 
croachment on judiciary, § 173, p. 875 
Counties, 

Executive authority of county commission¬ 
ers to pass on as encroachment on judi¬ 
ciary, § 173, p. 887 

Judicial inquiry into wisdom, etc., of l^sla- 
tion, § 154, p. 793 
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Claims—Continued 

Delegation of legislative power respecting to ju¬ 
diciary* S 1J59, p. 647 

Claims against government, f 138, p. 614 
Equal protection of law, liability for failure to 
pay, § 548 

Government contractors, settlement, jndldal in¬ 
quiry into wisdom, etc., of legislation, | 154, 
p. 805 

Judicial determination of facts on which validity 
of statute depends, J 151(3) 

Judicial inquiry into wisdom, etc., of legislation, 
§ 154, p. m 

Judicial interference with legislative actions in 
resist to, f 151(1>, p. 750 
Legislative provision authorizing payment as en¬ 
croachment on judiciary, $ 120 
Limitation of actions, vested rights, | 266, p. 1262 
Municipal corporations, legislation compelling 
payment as impairment of contractual obli¬ 
gation, f 301 

Nonjudicial proceedings, power of courts to pass 
on, 5 165, p. 841 

Restrictions on appropriations for payment as 
impairment of contractual obligations, f 340 
Retroactive operation of constitutional provisiuiw 
relating to, 140, p. 126 
Validation by legislature, § 123 
Clams, lien for pondage fees, privileges or immuni¬ 
ties, § 467 

Class legislation, JJ 4^-501, pp. 230-206 

See, also. Equal protection of laws, general¬ 
ly, post 

Age, basis of, 5 491 
Airports, § 498, p. 277 
Amusement taxes, § 498, p. 286 
Animals, § 298, p. 277 

Appeal and error, regulation of right, 5 500, p. 
2M 

Arbitrary nature as judicial question and not for 
jury, 5 n. 66 
Arbitration, 5 498, p. 277 
Architects, 5 498, p. 277 
Associations, 5 4^^ 

Attorneys at law, § 496, p. 263 

Bakers, § 496, p. 264 

Bankruptcy proceedings, $ 500, p, 291 

Banks and bankers, § p, 263 

Barbers, § 496, p. 263 

Bulk sales law, | p. 267, n. 41.34 

Business, 5 496y pp. 262-271 

Equal protection of law as denied by, f 510 
Chain stores, S 496, p. 264 
Children, J 498, p. 277 
Citrus fruits, 5 496, p. 264 
Civil remedies and procedure, S 500, pp. 2^294 
avil service, § 498, p. 277 
Cleaners and dyers, J 496, p, 264 
Constitutions, § 2 

Ck>ntraceptlves, laws prohibiting as, { 493 
Contracts for purpose of prtdiibltlng, etc., § 210, 
p. 1069, n. 16.10 

Convict made goods, § 496v pw 26T 
Copyrights, 5 ^6, pw 264 
Corporations, poet 
Co^ 1500, IK 293 
Creditors, f 498, p. 282 


Ciasii legislation—Continued 

Crimes and criminal procedure, i 501 
Damages, i 500, p. 203 
Dellued, § 4H9. pp. 239-249 
Dentists, S 496, p. 264 

Det**rmination of constitutionality of statute as 
to class not involved In litigation, | 94, 306, 

n. 41 

DIscnttion of legislature in respect to, { 505, 
p.320: 1510 
Discrimination, i 490 

Discriminatory statutes, raising constitutional 
questions, § 88 

Distinctions between reasfmable and unreasonable 
or arbitrary, | 4^, p. 242 
Dower, i 498, p. 278 
Drugs, i 496, p. 264 

Due pnxxHis of law considered In connection with, 
i 569(58 p. 585 

Educational institutions, i 460, p. 264 
Elections, § 4ilS, pp. 278, 282 
Electricians, | 496, p. 

Employment agencies, | 469, p. 265 
Equal protection of laws as denied by, I 505. p. 
314 

Evitlence, 1500, p. 292 

Executive discn‘tion in respect to as conclusive 
on judiciary, 1156, p, 820 
Exemi)tions, f 500, p. 291 
Existing conditions as basis of, | 492 
Expatriation, j 498, p. 278 
Pees, i 500, p. 293 
Firemen, f 496, p. 265 
Fish and game, § 49<1, p. 265 
Fourteenth AmenOment, 

As prohibiting, i 489, p. 240 

Equal protection of laws as afifected by. 

I 505, p. 314 

Government bonds, 1498, p. 278 

Hazardous occupations, f 407, p. 275 

Heating contractors, $ 496, p. 265 

Hospitals. S 496, p. 265 

Income tax, J 41^, p. 286 

Inheritance taxes, S p. 285 

Insane persons, i 49S. pp. 2T8, 282 

Insurance, equal protection of laws as toiled by. 

f 511, p. 343 
Interest, 1408. p. 2S0 
Intoxicating liquors, post 

Judicial interference of le^lative dassiflcation. 

§ 151(4) ^ 

Junk dealers, § 496, p. 286 
Jurisdiction. { 500, p. 201 
Labor disputes, injuncfeloa, f 407, p, 272 
Labor employment, equal pw^ection of laws as 
denied by, { 513 
Labor unions, $ 498. p. 277 
Landlord and tenant, { 498, p. 279 
license taxes, § 4t^ p, 287 
limitation of actiom?, { 500, p. 201 
livestock markets, { 496. p. 2^ 

Local option as basis, S 404, p. 257 
Localities as basis of, { 494, mn, 2^5-258 
Manner and purpose ^ i$ -W-490, pp, 249-289 
Master and servant, regulation of relationship, 
i 497. KCK 271-276 
Mechanics’ liens, J ^ p. 270 
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Class legislation—Continued 
Medicines, § 469, p. 264 

Merchants, equal protection of law respecting, 
§ 530, p. 434 

Milk and milk dealers, *§ 496, p. 266 
Mines, operation of, § 496, p. 270 
Morals as basis of, § 493 
Motion pictures, § 496, p. 266 
Motor carriers, equal protection of law denied by, 
§ 517 

Motor vehicles. 

Transportation by, § 496, p. 269 
Validity of, § 498, p. 284 
Municipal corporations, post 
Naturopaths, § 496, p. 267, n. 41.31 
Newspapers and printers, § 496, p. 266 
Notaries, § 496, p. 266 
Nuisances, § 499 
Occupations, post 

Old age assistance, § 498, pp. 279, 282 

Oyster planters, § 496, p. 266 

Pawnbrokers and money lenders, § 496, p. 266 

Peddlers, § 496, p. 266 

Penalties, § 500, p. 293 

Photographers, § 496, p. 267 

Physicians and surgeons, § 496, p. 267 

Picketing, § 497, p. 272 

Pleading, § 500, p. 292 

Police power, 

Exercise for benefit of prohibited, § 195, p. 
944 

ILegislative determination of reasonableness, 
§ 198, p. 972 

Policy, wisdom or expediency of as not subject 
to judicial review, § 154, p. 813 
Power or water companies, § 495 
Powers, § 496, p. 268 

Presumption as to in favor of constitutionality 
of statute, § 100, p. 456 
Privilege taxes, § 498, p. 287 
Process, § 500, p. 292 
Professions, § 496, pp. 262-271 

License or occupation tax, § 529, p. 421 
Public health as basis of, § 493 
Public housing, § 498, p. 281 
Public lands, § 498, p. 279 
Public officers, § 498, pp. 277, 282 
Public safety as basis of, § 493 
Public service corporations, § 495 
Publishers, § 496, p. 267 
Racial distinctions as ground for, § 538 
Railroads, § 495 
Reasonableness, § 489, p. 241 
Review, regulation of right, § 500, p. 294 
Schools and school districts, § 494, p. 257 
Sex, validity when based on, § 491 
Sexual psychopaths, § 498, p. 279, n. 17.11 
Slot machines tax, § 498, p. 286 
Slum clearance, § 498, p. 281 
Succession to property, § 498, pp. 280, 281 
Sunday laws, § 496, p. 270 
Sureties, § 498, p. 280 
Taxation, post 
Teachers, § 496, p. 268 
Time as basis of, § 492 
Tobacco taxes, § 498, p. 286 
Townships, § 494, p. 257 


Class legislation—Continued 

Trades, license or occupation tax, § 529, p. 421 
Trading stamps, § 496, p. 268 
Trusts, § 498, p. 280 

Unemployment compensation laws, § 497 , p. 273 
Use taxes, § 498, p. 286 
Usury, § 498, p. 280 

Validity of statutes enumerating corporations 
authorized to condemn property, right to 
raise question, § 87, n. 88 
Venue, § 500, p. 291 

Veteran soldiers or sailors, § 498, pp. 277, 282 
Veterinarians, § 496, p. 267, n. 41.31 
Warehousemen, § 495 
Wholesalers, § 496, p. 269 
Women employees, § 497, p. 273 
Workmen’s Compensation Acts, § 497 , p. 273 
Zoning, § 498, p. 281 
Cleaners and dyers, 

Class legislation, § 496, p. 264 
Due process of law, regulation without violation 
of, § 668 , p. 1062 

Price regulation, due process of law as violated 
by, § 690, pp. 1128,1132 
Clear and present danger, 

Allegations of fact, § 95, p. 339, n. 41 
Assemblage, freedom of limited by, § 214, p. 1107 
Freedom of speech and of press, § 213(6) 

Health of students and employees of state uni¬ 
versity, § 207, n. 5.5 

Insurrection as affecting freedom of speech and 
of press, § 213(10) 

Judicial proceedings, interference with as limi¬ 
tation on freedom of speech and of press, 
§ 213(11) 

Religious liberty, § 206(1), p. 1030 
Sedition as affecting freedom of speech and of 
press, § 213(10) 

Subversive groups in public employment, exor¬ 
cise of policy power, § 600, p. 710, n. 76.5 
Clearing houses, information to by bank commission¬ 
er, equal protection of laws denied by, § 511, 
p. 342 

Clergymen, freedom to select, § 206(1), p. 1026 
Clerical department, construction of treaties, binding 
effect, § 115 

Clerical errors, initiative petitions, amendments to 
state constitution, § 7 , p. 39 , n. 23.5 
Clerks, 

Discretionary or quasi-judicial powers, § 173, 
p. 883 

Judicial powers, § 173, p. 883 
Close relatives, unemployment compensation exemp¬ 
tions, equal protection of laws, § 515(2) 

Cloud on title, judgment, due process of law, § 625, 
p. 838, n. 60 
Coal, 

Dealers, license, due process of law as violated 
by requirement, § 659, p. 1013 
Equal protection of law, regulation of production, 
etc., as denial of, § 511, p. 351 
Factories use, power of state to regulate, § 472 
Mines, class legislation, § 496, p. 270 
Price regulation, due process of law as vioIatCKl 
by, § 690, p. 1130 

Coal and wood yard, taxation for establishment of, 
due process of law, § 648, p, 954 
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Coat of arms, due process of law, regulations as de¬ 
nial of, § 668, p. nm 

Code revision commissioners, appointment by court, 
« 163 

Codes of fair comi)etition, delegation of legislative 
authority, § 138, p. 606 

Codicil, amendment to constitution a>nsiilered as, i 42, 
p. 131 

C(Ki(iual constitutional rights, § 200 
(’oercion, 

Attempt to corrupt juror, construction of statute, 
§ 130, p. 645, n. 5.3 

Confessions in criminal prosecutions, due process 
of law, I 580, pp. 64<>^8 

Freedom of speech and of press as sheltering 
acts of, § 213tr», p. 1107 

Mandatory constitutional provisions, ol^edience 
enforced by, f 05, n. 23 

Picketing accompanied by as protected by free¬ 
dom of speech guarantee, 5 213(21), p, 1151 
Plea of guilty, due process of law, g 5S8 
Religious instruction, § 20tKl)» p. 1021 
Coin-operated vending machim^s, limise on use of, re¬ 
quirement as denial of due prcH*e«s, | 650, p. 1015 
Cold storage, time of, equal pn>teetion of law denied 
by regulation as to, § 511, p. 347 
Collateral attack, amendment to eoustitutlons sub¬ 
mitted at improper time, 6, p. 55 
Collection, 

Income tax, due process of law in resj^ect to, 
§ 657, p. 1003 

license tax, due process of law in resi)ect to, 
S 659, p. 1022 

Summary measures for tax collection, presump¬ 
tion of constitutionality of legislation, § 90, 
p. 411, n. 64.50 

Collection of taxes. Taxation, post 
Collective acts in matters of common amcern, § 1, n. 1 
Collective bargaining. I^bor unions, post 
Collector of internal revenue, raising constlUitional 
questions, § 82, p. 251, n. 40 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 791 

Junior colleges, school taxes, equal protection of 
laws, § 526 

Legislature’s power to establish a.s not nvsting on 
constitutional grant, § 70, p. 203, n. 12 
Colonial charters, legislative exen*isti of exet'iiHve in 
judicial functions, 5 166, p. 492, n. 

Colored persons, 

Bills of attainder, law expatriating or banishing, 
§ 454 

Crimes and punishments, discrimination as de¬ 
nial of equal protection, § 543 
Discrimination, 

Denial of equal protection, |S 538-543, pp. 
459-480 

Passengers, regulations prohibit lug as denial 
of due process, 8 p. II^IO 
Privileges or immunities m abrldgi'd by, | 483 
Raising constitutionality of statute ou ground 
S88 

Equal protection of law, discrimination as denial, 
. 18 538-643, pp. 459-480 
Free negroes, privileges or immunities, § 457 
Homestead, exclusion from benefit of act as de¬ 
nial of equal protection, § 538 


Colorecl per.*^ons—Continued 

Intermarriage with white persons, 

I.egiHlatlon forbidding as abridgment of prlv- 
ilegt*s of immunities, 8 483 
Statute prohibiting as denial of efjual pro- 
teetion, f 511 

Im’oiuntary j-jcrvitude as nullifying restrictinn in 
dH?d exciudlng from occupation of land, 
8 203il>, p. IM)*) 

Jury, 

Equal protection of law as giving right to 
demand jury of persons of own ruce, 
8 .510 

Exclusion from, 

Vm process clause, f 590 
Waiver of oldest ion, § 91 
Parks, assignment of ijortions for exclusive 
of as violative of due proces.s, | 707, p. 1200 
Primary elwtions, equal pr*>lecri<sn clause as 
guaranty of right to imrtlcipatc in, | 5.3s 
Pn4i;bltSon against abridgment of right to vote, 
ofjeration and efTt ct, 8 

Pubbe aecruunifKlatitaiK, discrlmliuitloii as denial 
of equal prote<,*tlon, 8 '312 

Public or emplr>ymcnt, act of applying for 
and am*pting salary m estt^pping negro to 
question schedule of sulairies, validity, 8 90, 
p. 274 

Residence, regulations n.»specthig as denial of due 
process, | 7t)9 

School privileges, discrimination as denial of 
equal iwUcitlon, $ 542 

Separation of on cars, classification in respect to, 
8 498, p. 281 

SiK*ial privilege*?, dlscrimlnaticHii In respect to as 
denial of e<iual protection, § 542 
Voting right as pp»per subject of eoastltuticmal 
amendment, f 6, 3, n. 58 

Witnesses, discrimination against, | 539 
Comity, Judiciary as bound by, § 151(1), p. 735, n. 66 
Commerce, 

Federal constitution, Import-exi>ort clause not co¬ 
terminous, I 23, p. 9fi n. 11 
Impainiient of obligation of contract, f 27,5, n. 19 
Interstate commerce, generally, pc^t 
Judicial inquiry into wisdom, etc., of legislatiosi, 
1154, p. 791 

Judicial interferenw with legislative nctU>ns in 
respect to, § 15111), p. 750 

Power of Congress to regulate, Ilmhatlor.s im¬ 
posed by constitutional amendment, ^ 69 
Commercial activities, freedom of si»eecii or of press 
as infringed by restraint, § 213(8;, p. 3123 
Commercial feeding stuffs, police power to prevent 
fraud, I 187 

Commercial fertilizers, equal protectiem of law, regu¬ 
lations m to manufacture and sale as denial of, 
8 511, p. 352 

Commercial motor vehicles, delegation of legislative 
power to regulate operation of, J 138, p, 613 
Commercials, radio and television, freedom of speech 
and of press, 8 213|19) 

Commission merchants, 

Due process of law, refiilatlon without vioktion 
of, 8 668, p. 1062 
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Commission merchants—Continued 
license, 

Due process of law as violated by require 
ment, § 659, p. 1013 

Equal protection of law in respect to, § 530 
p. 440 

Commissioner of districts, judicial inquiry into wis 
dom, etc., of legislation, § 154, p, 793 
Commissioners, 

Discretionary or quasi-judicial powers, § 173, p. 
883 

Judicial powers, § 173, p. 883 
Commissions, 

Federal Trade Commission, post 
Governor's discretion in refusal to issue, § 157 
Impairment of obligations by orders of, § 279 
Legislative provision for as encroachment on 
executive, § 130 

Public Utilities Commission, post 
Securities Commission, post 
Commitment, preliminary examination in criminal 
proceeding, due process of law as to, § 585 
Committees. Legislative department, post 
Common calling, license tax on, due process of law 
as denied by, § 659, p. 1009 
Common carriers. Carriers, generally, ante 
Common defense, congressional legislation as infringe¬ 
ment of freedom of speech and of press, § 213(14) 
Common good, regulation or limitation of guaranties, 
§ 3, P. 24 

Common knowledge, determination of statute consti¬ 
tutionality, § 99, p. 440, n. 78 
Common law, 

Conflicting principles, § 3, p. 24 
Construction of constitution with reference to, 
§36 

Due process of law, guaranty as in course of, 
§ 569(4), p. 579 

Employers* liability under, modification or en¬ 
largement as. 

Denial of equal protection, § 552, p. 493 
Violation of due process, § 634, p. 887 
Federal statute in conflict with rule of, validity, 
§ 71, p. 222 

Judicial determination of rules, § 151(1), p. 735 
Legislative creation of rights and remedies un¬ 
known to as encroachment on judiciary, 
§ 128, p. 515 

Legislative powers as not limited or restricted 
by, § 70, p. 202 

Liability, telegraph companies, regulation for¬ 
bidding limitation as denial of due process, 
§ 699, p. 1172 

Modification of as province of legislature, § 106, 
p. 491, n. 36 

Presumptions as to incorporation in constitution¬ 
al provision, § 36 

Property, right to acquire, hold and dispose, § 209, 
p. 1049 

Eemedies under for taking of private property 
for public use "without just compensation, 
§ 49, pp. 149,150 

Bight of trial by jury, self-executing constitution¬ 
al provisions, § 58 

S^-executing nature of constitutional provisions 
declaratory of, § 48, p. 145 


Common law—Continued 

statute creating cause of action ana imposlni! 

liability unknown to, validity, § 71 , p 
Strict construction of statutes in derogation 
§ 151(1), p. 738 ® ^ 

Superseding effect of constitutional provision 
§ 44 

Vested interest in rule of, § 614, p. 768 
Continued existence of rule, § 223 
Oommon-law trusts, certificate of authority, require¬ 
ment for as denial of due process, § 668, p. loeo, 
n. 63 

Common right, statutes contravening, validity, § 72 
Common sense, construction of constitution in accord 
with, § 14 

Common source of authority, § 3, p. 24 
Communications, 

Intercepted wire communications, federal officers 
not to divulge, § 128, p. 532, n. 88 
Judicial inquiry into wisdom, etc., of legislation, 
§ 154, p. 793 
Communism, 

Congressional legislation concerning as infringe¬ 
ment of freedom of speech and of press, 
§ 213(14) 

Evenhanded justice in the courts, § 572.57 
Freedom of speech and of press permitting pro¬ 
motion by means of ballot box, § 213(10) 
Communist party, 

Affiliation, questions concerning as invasion of 
teachers’ constitutional guaranties, § 199, 
p. 979, n. 40 

Aliens, deportation on ground of membership, 
due process of law, § 628, p. 870 
Deportation for membership, due process of law, 
§ 569(5), p. 587, n. 34.5 

Federal government’s power to prohibit, etc., 
§ 199, p. 982, n. 54 

Government employee regulations on membership 
as abridging freedom of speech, § 213(23) 
Labor union officers affidavits denying member¬ 
ship in, class legislation, § 497, p. 262 
Membership, 

Basis for deportation as denial of due proc¬ 
ess, § 596, n. 84 

Dismissal of public officers or employees as 
denial of due process, § 600, p. 710 
Begulation of labor unions as denial of due 
process, § 684, p. 1105 

Restrictions on labor unions as abridging free¬ 
dom of assemblage, § 214, p. 1171 
Union official required to answer as to member¬ 
ship in as abridging freedom of si)eech and 
of press, § 213(17), n. 13.55 

Community building, taxation for, due process of law 
as violated by, § 648, p. 954 
Community property, 

Homestead, authorization of selection by surviv¬ 
ing husband as violation of due process, § 707, 
p. 1201 

Judgment against spouse, taking of property to 
satisfy as denial of due process, § 6^ 

Laws, property right as not infringed by, § 209, 

* p. 1062, n. 71.10 

Legislation respecting as abridgment of privileges 
or immunities, $ 488 
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Community property—Contlnn#Hl 

Transfer taxes, impairment of contractual ol>Uga' ^ 
tions, § 283, p. 12II8, n. 46 
Vested rights in respect to, 5 227 
Companies, 

Electric companies, pc^ 

Eiprei^ companies, post 
Power companies, post 

Compelling reasons, dctermMng statute unconstitu¬ 
tional, 8 99, p. 440 
Compensation and wages, 

Assignment, 

Discount regulation as violation of due proc¬ 
ess, § 690, w. 1129,1130 
Legislation respecting as denial of due proc¬ 
ess, 5 680(1) 

Attorneys’ fees in action for recovery* allowance 
of as denial of equal protection, 8 550, p. 490 
Convict labor, delegation of legislative power, 

8 138, p. 603 
County officers, 

Delegation of legislative power to fix, 8 133, 
p.556,n. 14; 8 140, p. 668 
Presumptions in favor of validity of appro- i 
priatlon for, 8 100, p. 44^", n. 46 < 

Deductions, statutes authorizing as denial of 
equal protection, 8 515 

Delegation of legislative power in repeat to, | 
§ 138, p, 628 
Due process of law, 

Condemnation proceeding, as required in, 

8 646, p. 922 

Regnlation of light to contract respecting as 
denial of, 8 689(1) 

Withdrawal or change of remedies as viola¬ 
tion of, 8 614, p. 770 

Equal protection of law, statutes regulating as 
denial of, 8 515 

Garnishment, exemption from as denial of equal 
protection of law, 8 5i®, p. 505, n. 94 
Judges, legislative provision for as not encroach¬ 
ment on judiciary, 8 116 

Ijegislative power to fix compensation of officers 
or employees, § 131 

Legislative provision for as encroachment on ju¬ 
diciary, 8 116 

Liberty to contract as Infringed by legislation re¬ 
lating to, § 211, p. 1079 
Lien of employee for, 

Due process of law as violated by, 8 631, ! 

p. 881 I 

Grant of special privilege, 8 463 I 

Medium of payment, statute designating as de¬ 
nial of equal protection, 8 515 
Minimum wage commission, fact findings, power 
in respect to, 8 173, p. 871, n. 83 
Minimum wages. 

Delegation of legislative power to prescribe, 

8 138, p. 628 

Equal protection of law, statute providing 
as denial of, 8 515 

Grant of special privileges by state, J 464, 
p, 192 
Lei^lslation^ 

PrOTimptlon of constitutionality, § 99, 
p.411,m54i» 

Violation of due process, 8 689(1) 


Compensation and wages—Continued 
Minimum wages—Ontlnueil 

Liberty to contract as Infringed by statutes 
relating to, 8 211, p. 1080 

Municipal officforn, delegation of legislative power 
to miinlelpallty, } 140, p. 660 
Peiii<ion payiiientB deducted from, legislation au¬ 
thorizing as violation of due process, 8 689(1) 
Preference in resi>ect to on Insolvency of employ¬ 
er, validity of statute authorising, 8 237 
Public <^tlleers, 

8cho<d officials, delegatlcm of legislative power to 
fix, 8 146, p. 673 

State statute fixing, validity of as affected by 
snljs«^uent acts of legislature, f 71, p. 218, n. 
90 

Teachers, grant €i special privileges by state, 

8 464, p. 193 

Time of payment, statute regulating as denial of 
equal protection, | 515 

Township officers, delegation of power to fix, 

8 140, p. 671 

Va^ted rights of officers in raspect to earned 
(Himpensation, { 251 

Waives and hours orders, presumably reasonable 
and not confiscatory, f 90, p. 400, ii. 47 
Competition, 

Due pnx^ess of law as securing freedom from, 

f rie9f2» 

Fourteenth amendment as protecting against haz¬ 
ards of, 8 068, p. 1062 

Judicial Inquiry into wisdom, etc., of legislation, 

I 154, p. 792 

Police regulations respecting, 8 1^* n* 8 
Limitations, f 195, p. 939 

Sale of merchandise below e<«t to destroy, reg¬ 
ulation of as denial of due process, 8 650, 
p. 1139 

Unfair Competition, generally, post 
Completed transaction, estoptMjl to question consti¬ 
tutionality of statute relating to, f BB, p. 265, n. 6 
Composers, equal protection of laws as denied by 
regulations of, 8 511, p. 357 

Composition of debts, due pr<icess of law, summary 
pnwwdings with respect to as denial of, | 612, 
p. 751 

Compromise and settlement, taxes, legislation an- 
thorizlng as violation of doe proc^, { 650, 
p. 980 

Compulsion, waiver of constitutional rights as volun¬ 
tary when made under, 8 89, p, 26f7 
Compulsory compensation acts, due process of law 
as violate!! by, 8 654, p. 8112 
Compulsory reli^ous servants, 8 206(1), p. 1021 
Concealed weapons, classification of offense of, 8 501, 
n. ST 

Conceivable state of facts, duty of court to assume 
in passing on validity of statute, { 100, p. 455, 
n. 16.5 

Concerts, taxation for purpose of, process of law 
as violated by, 8 648, p. 954 
Onclliatlon and arbitration commission, fact find¬ 
ings, power in respect to^ | 173, p, 871, n. 83 
Coudliation of controversi^, summary proceedings 
with respect to as denial of due process, 8 612, 
p. 751 
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Conclusiveness, 

Amendment of federal constitution, proclama¬ 
tion of adoption, § 6, p. 31 
Evidence, legislative power to prescribe, § 128, 
p. 530, 

Judgment in civil action under unconstitutional 
statute, § 101, p. 481 

Mandatory constitutional provisions, § 61 
Presumptions in favor of constitutionality of stat¬ 
ute, § 99, p. 429 

Concrete injury, discriminatory features of statute, 
raising constitutional question, § 88, n. 89 
Condemnation. Eminent Domain, generally, post 

Conditional legislation, delegation of legislative pow¬ 
er in respect to, § 141, pp. C76-680 
Conditional reservation, private corporations, legis¬ 
lative power to annul charter, § 1320, p. 1355 
Conditional sa4es contracts, mining equipment, legis¬ 
lation requiring recording as violating due proc¬ 
ess clause, § 631, p. 833, n. 33 
Conditions, 

Added conditions or duties, impairment of con¬ 
tractual obligations, § 356 
Amendment of state constitutions, effect of, § 9, 
p. 58 

Delegation of legislative power to determine to 
executive ofiScers or bodies, § 138, p. 583 
Employment, liberty of contract, § 211, p. 1079 
Enforcement of rights, constitutional guaranty 
as violated by imposition of, § 712 
Police power, exercise under, § 195, p. 938 
Social conditions, post 

Statutory exceptions, power of judiciary, § 151(1), 
p. 745 

Conditions precedent, 

Actions, 

Due process of law as not precluding, § 615, 
p. 777 

Pequirement for as denial of equal protec¬ 
tion, § 559, p, 507 
Vested rights in, § 258 

Amendment to constitution, operative effect, § 39, 
n. 42 

Foreclosure, impairment of contractual obliga¬ 
tions, § 385, p. 64 

Guaranty insuring open courts and remedies 
for injuries as abridged by, § 713 
Impairment of obligations, statutes creating or 
abolishing in respect to actions, § 400 
Insurance contracts, actions on, due process of 
law, § 621, p. 815, n. 65 

Municipal corporations, payment of debts, im¬ 
pairment of obligations, § 312, p. 1343 
Proposed constitutional amendment becoming ef¬ 
fective, submission and adoption by free vote, 
§10 

Public improvements, contesting assessment by 
proceeding for injunction, § 662, p. 1053 
Taxation, right to commence action to question, 
§ 717 

Vested right in, § 258 

Conduct effecting waiver or estoppel of constitution¬ 
al right or provision, § 89, p. 266 
Oondti-ts, exclusive franchise, validity of grant, § 464, 
p. 191 


Confectionery products, equal protection of laws as 
denied by regulation of manufacturer and dis¬ 
tribution, § 511, p. 349 

Confederate currency, scaling laws as impairing con¬ 
tractual obligations, § 389 

Confederate states, 

Legislation impairing contractnal obligations 
§ 277 

Provisional constitutions or laws by military gov¬ 
ernment, power to continue in force or an¬ 
nul, § 42, p. 131 

Confession of judgment, clerk as authorized to enter 
§ 173, p. 884 

Confidence game, delegation of legislative power to 
define, § 139, p. 645, n. 53 

Confiscation of property, 

Construction of statute to avoid unconstitution¬ 
ality, § 98, p. 372, n. 2.10 

Due process of law as violated by, § 645, pp. 913- 
919 

Guise of police power, § 209, p. 1063 
Vested rights, divestment, § 218 

Conflict, 

Amendments to constitution with earlier provi¬ 
sions, superseding effect, § 42, pp. 131, 132 
Bill of rights with other parts of constitution, 
controlling effect of, § 27 
Construction of constitution, 

Earlier and later provisions, § 26 
Reconciliation of, § 24 
Special and general provisions, § 25 
Construction of state constitution to avoid con¬ 
flict with federal constitution, § 14, p. 67, 
n. 16 

Federal statutes with constitution, § 71, p. 222 
Separation of powers, § 105 
State constitution with federal constitution, ef¬ 
fect of, § 68, pp. 184,185 

State statutes conflicting with constitution, valid¬ 
ity, § 71, p. 212 

Conflicting rights of others, exercise of rights with 
regard for, § 3, p. 24 

Confusion, construction of constitution to avoid, § 14 

Congress, 

Adoption of repealing amendment to constitution 
as rendering inoperative acts of, § 43, p. 137 
Advisory opinions by courts at request of, § 150 
Apportionment of members as question for judi¬ 
ciary, § 147 

Commerce, power to regulate limited by consti¬ 
tutional amendment, § 69 
Delegation of legislative powers to states, § 13i) 
Infringing freedom of speech and of press, 
§ 213(14) 

Limitations on power of state legislature, § 70, 
pp. 198, 199 

Powers limited by constitution, § 68, p. 182 
Proposal of constitutional amendments by, § 6, 
p. 29, n. 61 

Prospective adoption of laws as states may there¬ 
after pass, § 136 

Regard for ri^ts of private persons, § 190, p. 976, 
n. 32 

Resolutions, duty of court to avoid constitutional 
issue, § 94, p. 312, n. 43 

Source of power, federal constitution, § 68, p. 181, 
n. 37 
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Concressional authority, acioption of state constito- I CoiiHtniction of fl 12-»3S, pa 64-118 


tioiis, § 5 

ruiijjressional definitions, disregard by court constru¬ 
ing statutes, ^ a 8 

(Congressional districts, 

r>ek‘gatif»n of legislative ptower to crciite or niter 
Ixumdaries, § 1.').% p. ”>50, n. 11 ; 

Judiciary as without f?4>wer in resiwet to division 1 
of state into, § 145, p. 706 ^ 

Legislative apportionment as not suid*Hrt to re* i 
view by judiciary, 1 147 I 

(.Conjecture, claim of repugnancy to equal protection ! 

clause as not supported by, g 100, p. 465, n. j 

Conscientious objectors, | 

Administrative procee<lings under conHcrlption | 
laws, denial of due proti^ss, | &2S, p. ST3 j 
Class legislation, § 408, p. 278, n. 17.5 | 

Delegation of legislative control over to executive j 
offices, § 138, p. 012, n. 22 

Involuntary servitude, f 263(2) j 

Judicial inquiry into wisdom, etc., of legislation, i 
S 154, p. TPl, n. 25 | 

Military martial law, due process of law, | 577 
Keiigious libt*rtv and fiTcdoia of consdeiiet*, 

I 20G(1), p. 1018, n, 26 j 

Consent, 

Corp<^) rat ions, alteration of charter by legislature, j 
I 321 I 

Invasion of judicial department l>y other tlepart- I 
ments, g 1((H 

Jurisdiction in personam without iH^rsoual serv¬ 
ice as conferred by, | 010, p. 787 
Consequences, construction of constitution in act*ord- 
ance v\dth, § 18 

Consequential damages, vested rights to be protected 
against, § 225, p. 1180 
Conservation, 

Delegation of legislative pow(‘rs in resi>«H*t to, 

§ 138, p. 596 

Fish and game, generally, post 
Natural resources, judicial interference with leg¬ 
islative actions in resj>ect to, j 151(1 k p. 750 
Regulation for purpose of as violation of due 
process, § 678 ! 

Consolidation, | 

Actions, 

Denial of due process, | 624, p. 831, n. 20 
Impairing vested rights, § 261 
Vested rights in legislation, § 259 
Corporations, i)ost 

Counties or townships, submission of question to 
popular vote sis delegation of legislative im»w- 
er, § 142, p. 682 

Offices, delegation to counties of legislative pow¬ 
er respecting, § 140, p, 667, n. 93 
Conspiracies, 

Assembly in furtherance of as not protected, 

§ 214, p. 1166 

Ex post facto law increasing penalty, J 442, p. 150 
Freedom of speech or of press as infringed by 
legislation to prevent, | 213(9), n, S3 
Unions and business agents, holding liable for 
as infringing fteedom of speech, f 213(21), 
p. 1148, n, 16.43 

Constable. Sheriffs and constables, generally, pc^t 
Constitutioiial'^destions, title to realty, statute affect* 

Ing,*^ 


Acqideseenee In legislative or Judicial <»>iistrac- 
tb^n. effect of, I 31 

Administrative offio^rs, coimideruthm of eontem- 
p*>raiieons construction s n. 68 
Ambiguity, extrinsic aifJs in cas*? of, § 29 
Argunieur In Hup|M)2t of ajaeudiuent as ct 
to consideration, i 3<> 

Authority to eor.*Jtrue, i 13 
Bill of rights, § 27 

Broad or lih^ral construction in arriving at in¬ 
tent and puriKise, % 16, p. 77 
Changing or sui^ft^ylng wonts, p. 87 

Circuiusiunccs uttciuling fonaatJou coitsidered in. 

Common law, construction with refi ret.ee to, i M l 
Conflict, 

Earlier and later provisions, S 26 
Heciuif'Sliation of, ^ 21 
Special and general provlsif-as, | 25 
C*mtemiwfninis>i:s notion, .4 32 
Conventions, proceedings of as stjbjcet of consid¬ 
eration, 4 31 
Customs and usages, 

<5>asiilorutlon of, I 39 
Modification or amcndmeiit by, § 34 
Deinites or const it utioiml c*m\» niion, #,‘OiisUiera- 
tlou of, I 31 

Di.<CTitlcm, f*xccutive dcjwirtment, ^ 171. 858 

Due pr*Hr>*>s clause, | 568, pp. 552. 553 
Earlier and later provisions. ^ 26 
EJnsilem generis, application of 4b>ctrine, § 22 
Equal pri>tfcttion of Jaw, amendment to federal 
constitution, § 69 

Executive construction, eonsldcratian of. | 33 
E.xpresslo imlm est exclusio alterlus, ai^dieation 
of maxim, | 21 

Extrinsic aids, §§ 28~3<*l, pp. 100-117 
General pit>visions as controlled by special pro- 
visions, i 25 

Grammatical rules applied In, S 19, p. 87 
Grant of power, federal constitution, f 68, 
pp. 182, 183 

Guartintie^ under, K 2D9 
n4ir2aonization, § 23, p. t»2 

History of times, examination in light of, { 30 
Implication showing intent, f 16, p. 7T 
Implied exclusion, | 21 
Implied powers and restraint^*, | 38 
Inconsistcncy» modification of w^>rds to obviate, 
I 19. p. 87 

Instniment construed as a whole, §| 23-27, 
pp. 91-100 
Intent, 

Ascertaining and giving effect to, | lij, 
pp, 72-78 

Instrument construed as a whole to ascer* 
tain, S 23, p. 91 

Interpretation by emirt of last resort as becom¬ 
ing part of, i 102 

liOgiBlatlve cHmstriictlon, consideration of, | 33 
Legislative interpretation of words, effect jfiven 
to, § 20 

Legislature as Incompetent to place bluffing con¬ 
struction on, § 115 

iMtig acqiiieseence in constructloii, effect of, f 34 
Meaning of language used, §§ XCb-22» pp. 81-01 
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CJonstruction of constitutions—Continued 
Natiiral meaning given to words, § 20 
Negative implied from affirmative words, § 19, 

p. 88 

Noscitur a sociis, application of maxim, § 22 
Object sought to be accomplished, giving effect 
to, § 16, p. 74 

Obligation of contracts, § 274 
Policy as of no effect, § 17 

Political speeches as not subject of consideration, 

§ 30, n. 52 

Practical construction, § 32 

Preambles, invoking apart to invalidate statute, 
§ 23. p. 97 

Presumptions, § 18; § 23, p. 64 

Popular meaning of words, § 19, p. 86 
Provisions adopted from other constitutions or 
statutes, § 35 
Provisos, § 25 

Punctuation, consideration of, § 19, p* 88 
Purpose, 

Ascertaining and giving effect to, § 16, 
pp. 72-78 

Instrument construed as a whole to ascer¬ 
tain, § 23, p. 91 

Reconciliation of conflicting provisions, § 24 
Repugnance, modification of words to obviate, 
§ 19, p. 87 

Revisions, state constitutions, § 7, p. 33, n. 86 
Rules of construction, § 14 

Statutory construction, applicability, § 15 
Similar provisions adopted from other constitu¬ 
tions or statutes, § 35 

Special provisions as controlling general provi¬ 
sions, § 25 

State constitutions, § 70, p. 203 
Statutory rules of construction as applicable to, 
§15 

Strained construction to relieve against hard¬ 
ship, § 18, n. 57 

Technical meaning of words, § 20 
Temporary provisions, § 16, p. 77, n. 44 
Title to amendment, § 23, p. 97 
Transposition of sentences in section, § 19, p. 88 
Uniformity, § 37 

Meaning of words, § 19, p. 88 
Wisdom as not playing part in, § 17 
Construction of statutes, 

Constitutional question as raised by, § 94, p. 323 
Constitutionality favored, f 98, p. 358, n. 1.58 
Determination of constitutionality, § 97, p. 345 
Discretion, executive officers, § 171, p. 858 
Ex post facto laws, § 438 
Executive department, 

Legislature as without power to confer right 
of, § 173, p. 883 
Weight given to, § 169, p. 853 
Favorable to constitutionality, § 98, pp. 358-388 
Impairment of obligation of contracts, § 308, 
p. 1329 

Judicial department as proper branch, § 144, 
p. 687 

Li Judicial interpretation of words, effect given to, 
§20 

n * Jiegislative power in respect to, § 112 , 

^ Xo^ k(^ulesdmpe as affecting, § 98, p. 387 


Construction of statutes—Continued 

Municipal ordinance attempting, § 112, p goO 
n. 79 ‘ ' 

Presumptions, state courts, § 100, p, 467 
Prosecution of action under as estoppel to ques¬ 
tion validity of statute differently construed 
§ 90, p. 286 

Raising constitutional questions in action involv¬ 
ing, public officers, § 82, p. 253, n. 50 
Retrospective laws, § 420 
Rules of as applicable to construction of consti¬ 
tution, § 15 

Construction of treaties, 

Judicial power in respect to, § 145, p. 702 
Political department, acceptance by court, § 115 
Constructive fraud, initiative petition to amend state 
constitution, verifiers’ acquaintance with signers 
§ 7, p. 40, n. 24.15 
Constructive notice, 

Condemnation proceedings, due process of law 
as denied by, § 646, p. 935 
Due process requirement as satisfied by, § 619, 
p. 805 

Constructive service, 

Legislative power to authorize, § 128, p. 538 
Nonresidents, due process of law as shown by, 
§ 619, p. 791 

Taxation, due process of law, § 650, p. 974 
Consumers, sales tax act, right to question validity, 
§ 80, n. 31 

Contagious and infectious diseases, 

Administrative regulations for prevention, due 
process of law, § 628, p. 855 
Animals, delegation of legislative power in re¬ 
spect to suppression of, § 138, p. 588 
Compulsory isolation and hospitalization of per¬ 
sons as restricting personal liberty, § 292, 
p. 994 

Delegation of legislative power to designate and 
classify, § 138, p. 618, n. 92 
Destruction of property to prevent spread of, 
due process of law as violated by legislation 
authorizing, § 645, p. 914 

Domestic animals, delegation of legislative pow¬ 
er for suppression of, § 138, p. 588 
Due process of law, regulations in respect to as 
denial of, § 606, p. 733 

Judicial inquiry into wisdom, etc., of legislation 
relating to eradication of, § 154, p. 790 
Laws restricting exposure of child to as abridg¬ 
ing religious liberty, § 206(2), p. 1039 
Parol evidence, due process of law, § 621, p. 815, 
n. 65 

Temporary detention of i)€rson suspected of hav¬ 
ing as denial of due process, § 595 
Vaccination, generally, post 
Contemplation of death, transfers without considera- 
, tion, legislation resi)ecting as violative of due 
process clause, ‘§ 655, p. 990 
Contemporaneous construction,, 

Constitutionality of statutes, § 98,^ p. 387 
Determination of .meaning of ambiguous consti¬ 
tutional provision, § 32 
Contempt, 

Additional remedy ^or punishinent ot legisWiw 
power to prescribe, § 128, p. 622* 
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Contempt—Continued 

Court’s right to punish as subject to amstitu- 
tional provisions, § 100, n. 68 
Deposition commissioners, validity of legislation 
authorizing punishment for, f 173, p. S85 
Determination of constitutional question In pro¬ 
ceeding, § 95, p. 328 

Due process of law, observation of !n procee<l- 
ings, § 578 

Executive department as without power to punish 
for, § 171, p. 861 

Legislation conferring as encroachment on 
judiciary, f 173, p. 878 

" Freedom of speech or of press as infrlngefi hy 
punishment for, J 213(5), p. 1107; f 213(11) 
Imprisonnient as involuntary servitude, { 203(1), 
p. 996 

Imprisonment for debt in proceedings for, 
S 204(3) 

Jury trial in proceeding for, statute requiring 
as invalid, § 328, p. 521 

Legislative power to punish for, f 105, n. 27 
Interference with inherent power of court, 
{ 328, p. 521 

Legislative provision for determination of by 
judges and clerics of election as delegation 
of legislative function to court, I 139, p. 646, 
n. 58 

Notary public, validity of statute authorizing 
punishment of witnesses, § 173, p^ 885 
Pardoning of, executive power, § 172 
Prf>mpt justice, guaranty of, S 719 
Contests, 

Amendment of constitutions, declared result, 110 
Election contests, post 

Contlngendes, delegation of legislative i>ower to de¬ 
termine happening of to executive oflScers, { 138, 
p. 585 

Contingent legislation, delegation of legislative power 
in respect to, $ 141, pp. 676-680 
Contingent remainders, 

Taxation, classification for purpose of as deidal 
of equal protection, § 520, p. 305 
Vested ri^ts, 5 226, p, 1192 
Contingent rights, 

Retrospe^ve laws, 5 437, p. 106 
Vested rights, f § 215, 231 
Continuance, 

Due process of law in respect to, criminal pros¬ 
ecution, § 591, p. 673 

Labor disputes, administrative proceedings, $ 684, 

p, 1110 

Legislative power to provide for, § 128, p, 539 
Legislative provisions relating to in criminal 
prosecution as encroachment on Judiciary, 
S 128, p. 520, n. 75 

Trial procedure, due proc^ of law as violated 
by, f 624, p. 832 

Vested rights in respect to, $ 285 
Continuing power, interpretation of constitutional 
grant of power, } 14 

Contraband, confiscation, legislation authoriring as 
denial ^ due process, § 645, p* 917 
Contraceptives, 

3>iie proce^ of law, regulations as denial of, 
i673,m75 


Cont raceptl ves —m 1 1 nued 

Equal protection of laws as denied by regulation 
of sale, I 511, p. 352 

Laws prohibiting as class ^giilation, | 49B 
Legislation reg^slating sale as abrid^ng religious 
liberty, i 206(2), p. 1034 

Penalization of use, personal liberty, 1202, p. 994, 
m 96.10 

Public morals, police power to protect, | 186, 
n. 80 

Pursuit of happiness as not Invaded by prohibi¬ 
tion of sale, I 208 
Contractors, 

Bonds, judicial inquiry into wlsdtun, ete, of 
legislation, 1154, p. 800 

Judicial inquiry Into wisdom, etc,, of legislation, 
i 154, p. 793 
License or license tax. 

Equal protection of law, | 530, p, 440 
Requirement of as denial oi due process, 
S 659, p. 3013 

Contracts, 

Annulment, legislation effecting as Impairment 
of ohligiition, § 354 
Breach of contract, generally, ante 
Charter of cors>onition as, | 319 
Consideration, prohibition against Imimirment of 
obligation as dependent on, i 343 
Construction, declaratory statute as encroach¬ 
ment on jutliclary, { 115 
Curative acts validating, | 433 
Deprivation of property In respect to rights se¬ 
cured by, S 602, p, 717 
Due process of law, poot 
Employment contracts, generally, post 
Freedom of. speech and press as restriction on 
right of, f 213(24) 

Illegal contracts, generally, post 
Impairment of obligations, generaBj, post 
Implied contracts, generally, 

Imprisonment for debt, { 204(1) 

Improvements, jiiclicUil Inquiry into wisdom, ete, 
of legislation, { 154, p. 800 
Infants, vested right in dlsabiUty to contract In 
the future, § 221 

Judicial inquiry into wlsilom, ete, of legislation 
relating to, f 154, p. 793 

Judicial interfer».UK*e with legislative actions In 
respect to, { 151CI), p. 750 
Letting of as executive function, | 167, p. 508, 
n . SS 

liability to pay money arising out of deH with¬ 
in provision relating to Imprisonment for 
debt, S 264(1 > 

liberty to choose occupation to earn livelihood, 
I 212 

Liberty to contract, 

Building contracts, J 210, p. 1070 , 

Guaranty of, § 210, pp. 1063-1077 
Limitations and restrictions In resiject to, 
S 210, p. 3068 
Mon<^li«^, 1210, p, 1676 
Police power as impairinent of right, { 21L 

p. 1081 

Taxation, exerdse of power as deprivii^ 

I 210. p. 1070; j 648, p. 946 
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Contracts—Continued 

Method of performance, impairment of obligation 
by legislation relating to, § 359 
Municipal corporations, post 
Obligation of contracts, generally, post 
Personal liberty to, § 202, p. 989 
Police power as affecting, § 175, p. 901 
Predication on unconstitutional statutes, § 101, 
p. 476, n. 73 

Prospectiye operation of constitutional provisions 
relating to obligation of, § 40, p. 123 
Remedial discrimination, privileges or immuni¬ 
ties, § 485 

Taxing power as superior to, § 283, p. 1295 
Ultra vires contracts, generally, post 
Vested rights arising on, § 215; § 225, p. 1187 
Void contracts, 

Impairment of obligation as not protected 
by constitution, § 343 
Vested rights in, § 225, p. 1188 
War contracts, generally, post 
Contractual rights, executive officers as without pow¬ 
er to adjudicate, § 171, p. 860 
Contradiction, construction of constitution to avoid, 
§ 14 

Contributions, * 

Retirement allowance, vested rights, § 252 
Unemployment compehsation laws as violative 
of due process clause, § 689(2) 

Contributory negligence, 

Abolishment of defense as denial of equal pro¬ 
tection of law, § 552, p. 493 
Defenses, vested rights, § 254, p. 1246, n. 70 
Equal protection of law, provision that negligence 
does not bar recovery as denial of, § 551 
Jury question in respect to defense of, due proc¬ 
ess of law as violated by, § 632 
Liability of employer for injuries to employees, 
due process of law, § 634, p. 886 
Motor vehicles, imputation to occupants as denial 
of equal protection, § 551 

Workmen’s compensation law abrogating, modi¬ 
fying or restricting defenses of, due process 
of law as violated by, § 634, p. 887 
Contrivance, conviction obtained by as denial of due 
process, § 591, p. 661 

Control, courts by legislature as encroachment on 
judiciary, § 127 

Controls. Price controls, generally, post 
Controversial questions, freedom of speech and press 
as including right to hold views on, § 213(1), 
p. 1094 

Convenience, failure to declare act unconstitutional 
for purpose of, § 92, p. 297, n. 4 
Convenience and necessity, grant of permits for op¬ 
eration of commercial motor vehicles, delegation 
of legislative power, § 138, p. 613 
Conventions, 

Amendment of constitutions. 

State constitutions, § 8, pp. 43-48 
Time for assembly, § 6, p. 31 
Amendment of federal constitution, selection of 
delegates, § 6, p. 30, n. 66 
Amendment of state constitutions. 

Character of, | 8, p. 46 
Powers, § 8, p. 46 


Conventions—Continued 

Calling of, amendment of state constitution** 

§ 8, p. 44 

Classification of constitutions as conventional 
§ 2 

Committees, power to appoint, § 8, p. 48 
Creation of, § 1 

Definition of constitutional convention, § l 
Delegates, 

Amendment of state constitutions, § 8, p. 45 
Method of selecting, § 6, p. 30, n. 66 
Expenses, amendment of state constitutions, § 8, 
p. 47 

Implied powers, amendment of state constitu¬ 
tions, § 8, p. 47 

Legislative function, calling of for amendment 
of state constitution, § 8, p. 44 
Liberal view of powers, j 8, p. 47 
Narrow view of powers, § 8, p, 47 
Ordinances adopted at, validity, 111 
Organization and conduct of, amendment of state 
constitutions, § 8, p. 45 

Preconvention consideration by public, proposed 
amendment to federal constitution, § 6, p. 31, 
11. 77 

Private rights, power to deal wifh, § 8, p. 48 
Proceedings of as subject of consideration in 
construction of constitution, § 31 
Proposal of amendments to federal constitution 
by, § 6, p. 29 

Proposed amendments of constitution, submission 
to voters, § 8, p. 46 
Ratification of constitution by, § 4 

Effective date as governed by, § 39 
State constitutions, § 10 
Social rights, power to deal with, § 8, p. 48 
State constitutions framed by, § 5 
Strict view of powers, § 8, p. 47 
• Time for assembly, ratification of amendment to 
federal constitution, § 6, p. 31 
Vested rights, preservation of, § 8, p. 48 
Conversion, 

Actions, vested rights, § 254, p. 1245 
Interest, retroactive legislation abrogating, § 417, 
p. 104,n.35; §643 

Trust property or funds, authorization of as 
violation of due process, § 608 
Conveyances. Deeds and conveyances, generally, post 
Convicts. Prisons and prisonei’s, generally, post 
Co-operative marketing associations, 

Abridgment of constitutional guaranty by, § 711 
Capital stock tax, exemption as denial of equal 
protections, § 529, p. 425, n. 13 
Cotton gins, equal protection of laws as denied by 
regulations, § 518, p. 375 
Due process of law, § 707, p. 1201 

Violated by legislation organizing, $ 668, 
p. 1067 

Equal protection of law, authorization as denial 
of, § 511, p. 353 

Estoppel to attack constitutionality, of statute 
under which organized, | 90, p. 277 
Impairment of obligations, § 353, n. 33 ^ ^ 
Judicial inquiry into wisdom of provisions of 
law relating to, § 154, p. 790 
Legislation concerning as grant of special priv¬ 
ileges or immunities, § 464, p. 186, n. 45 
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Oh» iw‘rative marketing: associations—Continnt?d 
LilK?rty to contract, § 210, p. 1072, n. 25 
Privileges or immunities, § 475, p. 215, n. 70 
T(»haci*o records, e<pml pn>t«*ct (»n of law denied 
by requirements as to, § 511, p. 340 
C<K>perativea, utility siKfiirities, Judicial inquiry into 
wisdom, etc., of leg!slati«m concerning:, § 154, 
p. 804, n. 95 

C<x>r(iinate branch of state government, constitutional 
convention, | 8, p. 46 
Copyrights, 

Class legislation, § 496, p. 264 
Judicial inquiry in respect to wisdom, etc., of 
legislation relating to, J 154, p. 793 
Judicial interference with legislative actions In 
respect to, f 151(1), p. 750 
Coram nobis, 

Criminal prosecutions, availability of writ as due 
process of law, S p. C79 
Writ as part of due process of law insuring rem¬ 
edy for injuries done, f 709, p, 1212, n, 8 
Coronary sclerosis, (x?cupational di.sease of fireman, 
legislation making as denial of equal protection 
of laws, i 552, p. 497, n. 16 
Coroners, 

Claim for services rendereil state, power of court 
to approve, § 165, p. 841 

Judicial inquiry in res{»ect to wisdom, etc., of 
legislation relating to, $ 154, p. 793 
Juries, statutes relating to as invalid as invest¬ 
ing with Judicial power, § 110 
Corporation commissions, 

Discretionary or quasi-Judicial powers, delegation 
to, S 173, p. 860, n. 82 

Dividend payments, authority to permit payment 
from other than surplus prt)ttts as encroach¬ 
ment on judiciary, § 173, p. 882 
Fact findings, power In respet^t to, | 173, p. 87, 
n. S3 
Corporations, 

Acquisition of land, legislation changing metho<l 
as impairment of obligation, § 336 
Additional burdens, imposition of, 

Agricultural land, legislation prohibiting owner¬ 
ship as abridging privileges or immunities, 
S 473, p. 217 

Amendment of charter, exercise of reservetl pow¬ 
er as impairment of obligation, § 320, 
pp. 1353-1359 

Assembly, freedom of as inapplicable to, § 214, 
p, 1162, n, 42 

Attack on validity of statute affecting by stock¬ 
holders, § 76, p. 240, n. 

Books and papers, requirement for production 
on notice as violation of due prtxx^ss, ^ 697 
Burdens imposed by charter, validity of statutes 
or ordinances relieving of, § 337 
By-laws, 

Authorization for by charter or by general 
law, § 137 

Vested rights under, § 241, p. 1218 
Capital stock tax, due process of law, | 648, p. 

Change of name, exemption or limitations in re¬ 
spect to taxation as affected by, § 335, p. 1383 
Charter, 

Alteration prior to acceptance, § 322 


Corporations— Cmtimml 
Charter—<’outinutHl 

Alteration when not reduced to pos?*eFSion, 

I m 

Alteration wdth consent, i 321 
Amendment, rei>eal or fi>rfo‘tur«\ ^ 119 
Against will of mrptmitUni, ^ 319 
ItMM?rved T, § f^»7 

Burden of proving reservatbm of power to 
amend, § 99, p, 497, n. 52 
Contract, nature of, | 319 
Delegation ()f legislative jjower with 
to, f 133, p. 564 

Due procf^Hs of law m violated f*y amend¬ 
ment or repeal umler ret;i?rve p<jwer, 
I 607 

Estoppel to challenge c#>nstltutio!mUty of 
provisions or couditious in, i 99, p. 275 
Pt)rfeiture of, | 346 

Impairment of obbsratlons resjjeitiug taxa¬ 
tion, ^ 315, pp. 1379,1380 
Inviolability of as applicable only to private 
a>rporations, i 
Ilei»ea! of, ^ ?i49 

Prior to acceptance, | 322 
Bpetdai privileges eoJ^ferrt^d by, | 462 
Bt<M:klKdders' contract rights as fixed by, 
i 3t;5 

SuiK*rsi^tUng effect of etmstltutlonal provi¬ 
sions, i 43, p. 139 

Taxation in accordance with provJsloiis of, 
» pp. 1371), 3386 

Vested rights acquired by, § 241, p. 1216 
Chissitication of, 4 4iV» 

Ilea.soimbleness, | 490 

Tax puriM)ses, eijual protection of law denied 
by, 5 527, p. 414 

Condemnation of property, estopjwd to question 
validity of statute involved, § 90, p. 2^1 
Coni4tdidatioii, 

Amendment or repeal of charter after, § 3:!^ 
Impairment of obligatUms in rtnriiHHt to con¬ 
tracts of third persons by, § 371 
Imptiirment of stockholders' ouitmet by, 
§ 365 

Summary proceeiilngs with n^pect to as de¬ 
nial of due process, f 612, p, 753 
Creation of, deh^gatlon of legUlatlve i>«»wer, | 133, 
p. 564 

I>e fiu^to corporations, genernUy, p<^t 
Delegation of, 

J\idleial power in respK^ to creation of, § 166 
Ijcglslative power to, 5 137 
(Create, S 133. p. 564 
Begulate, f 138, p. 601 

Dentistry, legislation proliibitlng prattUe r»f as 
impairment of obligation, g 373, p. 43 
Deprivation of private projM^rty without legisla¬ 
tive authority, due pri>ci\<s as violated by, 
I m 
Directors, 

Impairment of contractual obUf^tions, § 368, 
p. 609 

Legislative change in number as Impairment 
of obligation, { 336 

Dissolution, summary proceedings with respect 
to as denial of due process, S 612, p. 753 
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Corporations—Oontinned 
Due process of law, 

Guaranty as- protecting, § 573 
Kegulation as violation of, §§ 697-699, 
pp. 1151-1175 

Summary proceedings with respect to reor¬ 
ganization, consolidation or dissolution, 

§ 612, p. 751 

Tax on transfers of stock, § 654 
Withdrawal or change of remedy as denial 
of, § 614, p. 771 
Eminent domain, 

Charters and franchises taken under as im¬ 
pairment of obligation, § 33i 
Prohibition against grant of special privi¬ 
lege as not forbidding grant of, § 462 
Equal protection of laws. 

Fourteenth Amendment as applicable to, 
§ 505, p. 308 
Guaranty of, § 504 
Liabilities of, § 554 
Remedies, § 559, p. 509 
Taxation, § 527, pp. 413-418 
Escheat of property held in excess of powers, 
due process of law as violated by, § 697 
Estoppel to raise constitutional questions, § 90, 
p. 275 

Excise tax, power of state to impose, § 335, 
p, 1178 

Exclusive franchises, legislative grant of, § 326 
Executive discretion as conclusive on judiciary, 
§ 156, p. 822 

Exemption from operation of law, validity of, 
§ 465, p. 203 

Exemption from taxation, § 335, pp. 1380, 1381 
Impairment of obligation in respect to, § 335, 
p. 1380 

Farming, regulations prohibiting as abridging 
privileges and immunities, § 473, p. 217 
Foreign corporations, generally, post 
Forfeiture of charter, power of legislature, § 340 
Formation of, delegation of judicial or municipal 
authority with respect to, § 133, p. 564 
Franchise tax, due process of law as violated by, 
§ 648, p. 959 

Franchises, generally, post 
Guaranty of free speech, § 213(1), p. 1090 
Holding companies, generally, post 
Impairment of obligations, 

Bankruptcy legislation, § 375, p. 45 
Charters and franchises taken under power 
of eminent domain, § 334 
Contracts of private corporations, §§ 365-378, 
pp. 31-54 

Creation and change of remedy to enforce 
liability, § 339 

Determination of corporate existence, § 376 
Enlargement or restriction of powers, § 336 
Forfeiture of charter, § 340 
Imposition of additional burdens, § 338 
Insolvency laws, § 341; § 375, p. 45 
Insurance privileges, § 330 
Laws impairing, §§ 332-342, pp. 1374r-1388 
Legislation under police power, § 333, 
pp. 1374-1377 

Legislative control operating as, §§ 319-342, 
pp. 1351-1388 


Corporations—Continued 

Impairment of obligations—Continued 

Organized after enactment of statute as en¬ 
titled to urge unconstitutionality of stat¬ 
ute on ground of, § 85, n. 77 
Regulating conduct of business, § 373, pp, 40 - 
44 

Remedies for enforcement of contracts, leg¬ 
islation affecting, § 377 
Repeal of charter, § 340 
Taxation of, § 335, pp. 1378-1383 
Termination of existence, § 376 
Third persons, contracts with, §§ 371-377, 
pp. 39-49 

Validating contracts and conveyances, § 372 
Increase of corporate stock, retroactive effect of 
constitutional prohibition against, § 40, p. 123 
Insolvency legislation. 

Impairment of obligations, § 341 
Violation of due process, § 697 
Insurance companies, generally, post 
Judicial inquiry in respect to, 

Legislative classification, § 154, p. 814 
Motive for legislation relating to, § 154, 

p. 811 

Wisdom, etc., of legislation relating to, § 154, 
p. 793 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 750 
Jury trial as essential to due process, § 623 
Lease of property and franchises as taking of 
property of minority without due process of 
law, § ^7, p. 943 

Legislative classification as subject to judicial 
interference, § 151(4) 

Liability, 

Injuries to employees, statute imposing as denial 
of equal protection, § 552, p. 494 
Ofldcers and stockholders, self-executing pro¬ 
visions of constitution relating to, § 57 
Validity of statutes creating and changing 
remedy to enforce, § 339 

Management, legislative change in as impairment 
of obligation, § 336 

Merger, projperty and franchises as affected by, 
§323 

Method of taxation, impairment of contract re¬ 
lating to, § 335, p. 1379 

Ministerial duties, delegation of power to per¬ 
form, § 137 

Monopolies, legislative grant of, § 326 
Name, 

Delegation of legislative power to determine 
misleading nature of, § 138, p. 601 
Legislation requiring change as impairment 
of obligation, § 333, p. 1377 
Vested right to, § 241, p. 1219 
Net income tax, due process of law, § 657, p. 999 
Offenses, delegation of power to define to, § 137 
Organization, delegation of judicial or ministeri¬ 
al authority with respect to, § 133, p. 564 
Penalties imposed upon, due process of law, 
§ 640, p. 903 
Police power, 

Impairment of obligations by regulating con¬ 
duct of business under, § 373, pp. 40-44 
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Ck)riK)ratlons—Continued I 

Police power—Continued 

Imposing additional burden as impairment 
of contract, § 338 

Regulation under, § 190 I 

Impairment of obligations, ( 333, i 

pp. 1374-1377 
Subject to, 1190 
Powers, 

Enlargement or restriction, impairment of ob¬ 
ligation as result of, S 336 
Self-executing provisions of constitution re¬ 
lating to, 5 57 
Privacy rights, | 205 

Private and public corporations distinguished, 

§ 324 

Privilege tax, impairment of obligations as re¬ 
sult of imposition, | 335, p. 1178 
Privileges or immunities, { 462 

Citizens within protection of constitution, 

$ 456 

Constitutional provisions as Inapplicable to, 

§ 456 

Contract, nature of, § 325 
Exemption from CHPcratlon of law, I 465, 
p. 203 

Franchise, vested rights, { 241, p. 1220 
Prohibition against, | 462 
Professions, prohibition against practicing as de¬ 
nial of due process, § 669, p, 1673 
Public aid, validity of legislation authorizing, 
§462 

Public Service Corporations, generally, post 
Public Utilities, generally, post 
Punishment for offenses, legislation prescribing 
as violative of eciual protection clauses § 564 
Quasi Municipal Corporations, generally, post 
Rate of tax, Impairment of contract in respect 
to, § 335. p. 1379 

Receivers, enforcement of stockholders’ liability 
by as impairment of obligation, § 370 
Regulation, self-executing provisions of constitu¬ 
tion, § 57 

Regulation of conduct of business as impairment 
of obligations, | 373, pp. 40-44 
Relieving of burdens Iniimsed by charter, valid¬ 
ity of statutes or ordinances, § 337 
Religious Organizations, generally, post 
Remedies, 

Discrimination in respect to as denial of 
equal protection, § 559, pp. 508, 509 
Validity of statutes creating and changing, 
§ 339 

Reorganization, 

Exemption or limitation from taxation as 
affeetetl by, § 335. p. 1382 
Summary proceedings with respect to as de¬ 
nial of due process, § 612, p. 751 
Repeal of charter, 

Exercise of reserved power as Impairment of 
obligation, § 320. pp. 1353-1359 
Power of legislature, g ^ 

Reserved power, amendment or repeal of charter 
un^r. 

Dm prooBSB of law as violated by, § 697 
Impairment of obligationsi { 320, pp. 1353- 
1359 


Corporations—Continued 

Reserved power—Continued 

Stockholders* rights as affected by, { 3CS 
Taxation, g 335, p. 1380 

Retroactive effect of constitutional provisions re¬ 
lating to, ^ 40, p. 123 

Right to invoke prritection of constitution, { 76, 
p. 240 

Securities. Stocks and stockholders, gemrally, 
post 

Self-executing provisions of constitution regu¬ 
lating, § 57 

Sentence and punishment, delegation of power 
to impose, 1137 

Special charter, equal protection of laws as de¬ 
nied by grant of, f 504 

State interest in, power to regulate conduct of 
hnslnesH as affected by, | 342 
Statutes, acceptance of provisions as w&lver of 
protection of constitution, | 90, pw 275, u. 58 
Stocks and stockholders, generally, poet 
Taxation, post 

Termination of existence, imiuilrment of obllga- 
tUm of c^ontracts, 1376 

Third persons, impairment of obligations in re¬ 
spect to contracts with, §§ 371-377, pp. 39-19 
Tolls, delegation of power to collect, f 137 
Ultra vires debts, ratification of by legislature 
as encroachment on judiciary, § 124 
Usury, legislation forbidding defense of as denial 
of due proee^, § 697 

Vuiitllty of statute apidlcable to indivldnaUs right 
to qtiestion, § 84, n. 74 

VcuTie of actions, equal protection of laws, { 562, 
p. 515 

Vested rights. § 241, pp. 1216-1222 

Impairment by legislation authorizing sale 
of lands after dissolution, f 231 
Wages of employees, lien for as grant of special 
privilege, § 463 
Corriii>t practicaa. 

Disqualification to vote by reas4>n of, legislation 
respecting as abridgment of privileges or im¬ 
munities, § 488 

Judicial inquiry into commission and election of 
legislative member, S 152 

Statute authorizing judicial inquiry Into as in¬ 
valid delegation of legislative power, § 139, 
p. 644 
Corruption, 

Consideration of in determining validity of stat¬ 
ute, 1154, p. 811 

Equitable control of public ofiScers’ discretion 
where shown, § 156, p. 820, n, bO 
Ouaranty of free Justice, 1714 
Lcglslatix'e investigation of charges of in munici¬ 
pal government m enertmchment on judici¬ 
ary, § 122 

Validity of statute liable to lead to, 5 74 
Cosmetics, due proce^ of law, regulations as denial 
of, { 673 
I Cosmetology, 

I Equal protection of kiws as denied by regulations 
of, 1511, p. 357 
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Cosmetology—Continued 
Licenses, 

Delegation of legislative power, § 138, p. 608, 
n. 96 

Equal protection of law in respect to, § 530, 
p. 440 

Students, free service by, due process of law, 
§ TOl, n. 82.5 

Costs, 

Civil remedies, grant of special privileges by 
state, § 464, p. 198 

Classification in respect to, § 500, p. 293 
Condemnation proceedings, due process of law as 
requiring taxation of, § 646, p. 939 
Criminal prosecution, imprisonment for debt in 
case of, § 204(4) 

Determination of constitutional questions in pro¬ 
ceeding to determine right to, § 95, p. 324 
Due process of law, civil proceedings, § 627 
Equal protection of law, § 550, pp. 489-492 
Guaranty of free justice, § 714 

Abridged by regulations resijecting, § 716 
Impairment of obligations, statute regulating as, 
§ 413 

Imprisonment for satisfaction of as denial of 
due process, § 593, p. 687 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 751 

Justice of the peace, interest in, due pi’ocess of 
law, § 581 

Legislation concerning as unconstitutional inva¬ 
sion of jurisdiction of courts, § 128, p. 541 
Retrospective laws affecting, validity, § 418, 
p. 113 

Taxation of, delegation of power to judiciary in 
respect to, § 139, p. 636 
Vested rights in respect to, § 273 
Cotton, equal protection of law, regulations in respect 
to as denial of, § 511, p, 349 

Cotton dealers, due process of law, regulation with¬ 
out denial of, § 668, p. 1063 
Cotton gins, equal protection of law. 

License or permit requirements as denial of, 
§ 518, p. 375 

Regulation as denial of, f 511, p. 349 
Counsel. Attorneys, generally, ante 
Counties, 

Annexation of territory, delegation of legislative 
power to judiciary, § 139, p. 639 
Appropriations of state revenue conferring spe¬ 
cial benefits, validity, § 461 
Bonds, curative acts validating, § 429 
Boundaries, 

Interrogation of court’s surveyor, refusal to 
allow as denial of procedural due pro¬ 
cess, § 624, p. 834, n. 54.18 
Judicial determination, § 151(1), p. 736 
Legislative power in respect to, § 107 
Vested rights in, § 242 

Violation of constitutional provisions in fix¬ 
ing as judicial question, § 151(3) 

Claims against, 

Legislative provision authorizing payment 
as encroachment on judiciary, § 129 
Validation by legislature as encroachment on 
judiciary, § 123 

Classification on basis of, § 494, p. 256 


Counties—Continued 

Compensation of oflieers. 

Delegation of legislative power to fix I in 
p.556,n.l4; § 140, p. 668 ’ 

Self-executing provisions of constitution re¬ 
lating to, § 54, p. 163 

Consolidation of ofiaces, delegation of legislative 
power respecting, § 140, p. 667, n. 03 
Contract relationship with state, § 300 
County seat and court house, location, § 292 
Curative acts validating organization of, § 428 
Delegation of legislative power to, § 140, p. ^ 
Due process of law, 

Binding effect of clause on, § 568, p. 555 
Persons as within, § 572 
Equal protection of law, 

Legislation limited in territorial operation to 
§ 506, p. 323 
Liabilities of, § 553 ' 

Right as to, § 508 

Estoppel to raise constitutional questions, § 90 
p. 278 

Finances, delegation of legislative power respect¬ 
ing, § 140, p. 666, n. 91 

Free libraries, submission of question to popular 
vote, § 142, p. 684 

Indebtedness, legislative determination of as en¬ 
croachment on judiciary, § 124 
Initiative and referendum with respect to regu¬ 
lations, § 143 

Judicial inquiry in respect to, 

Motive for legislation relating to, § 154, p. 811 
Wisdom, etc., of legislation relating to, § 154, 
p. 793 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 751 
Judiciary as without power in respect to division 
or creation of, § 145, p. 706 
Legislation limited in territorial operation to as 
denial of equal protection, § 506, p. 323 
Liability for damages, statute imposing as denial 
of due process, § 642, p. 909 
Liability for services performed under unconsti¬ 
tutional statutes, § 101, p. 479, n. 81 
Liability to private individuals as not question 
for judicial determination, § 145, p. 704 
Limitation on expenditures, retroactive operation 
of constitutional provisions, § 40, p. 125 
Merger, statutes providing for as denial of equal 
protection, § 508 
Officers, 

Delegation of legislative power to fix compen¬ 
sation, § 140, p. 668 

Self-executing provisions of constitution re¬ 
lating to, § 54, p. 163 

Police power, delegation to, § 178, p. 912 
Poll tax, vested right to collect, § 240, p. 1212 
Population, classification as to denial of equal 
protection, § 506, p. 325 

Raising constitutional questions, rights as to, 
I 76, p. 245 

Removal of county seat, self-executing provisions 
of constitution forbidding, § 52, p. 156 
Retroactive operation of constitutional provisions 
relating,to fiscal affairs, § 40, p^ 125 
Salaries, presumption in favor of legislation in 
respect to, § 100, p. 467, n. 46 
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C* Mint ii*s—Conti nueti 

Soil conservatioa, delegation of le^slativ<» 
respecting, § 1*10, p. 067, n. 02 
Subdivision into districts, legislative control of, 

§ 147 

Submission to iK)pular vote of provision resj)%*ct‘ 
ing subdivision or consolidution as delega¬ 
tion of legislative i)ower, 8 142, p. CiS2 
Taxation, 

Delegation of legislative power in resj^f^t tn, 

8 140, p. 670 

Impairment of obligation in rc*si>eet to right, 

8 tm 

Vested rights, § 242 
County attorney. 

Compensation, delegation of legislative p<m-er 
to judiciary, § loO, p. 641 

Delegation of legislative power to appoint, f 148, 

p,668 

Discretion in respect to suit to test constitution¬ 
ality of statute, 8 IKi, p. 327 
Raising constitutional questions, f 82, p, 2r»2 
County auditors, 

Appointment by court, legislation authorizing, | 
f 1G3 

Executive authority as encroachment on judi¬ 
ciary, § 173, p. 887 

Raising question of constitutionality of statute, j 
S 82, p. 175. n. 50 

County board of control, courts as authorized to ap¬ 
point, § 1G3 

County boards, creation of as denial of equal protec¬ 
tion, § 508 

County commissioners, 

Certification to of proposed constitutional amend¬ 
ments, time, § 9, p. 55, n. 22 
Compensiition, delegation of legislative power to 
judiciary, § 139, p. 641 

Delegation of legislative powers to, § 140, p. 663 
Executive authority to pass on claims agaiiist 
county as encroachment on judiciary, 8 1"^ 
p. 887 

Executive discretion as conclusive on judiciary, 

§ 156, p. 823 

Participation in statutory proc^eedings to deter¬ 
mine amount payable for ditch Improvement 
as estopping challenge of statute’s constitu¬ 
tionality, § 90, p. 274, n. 45.5 
Raising constitutionality of statute, 8 82, p. 175, 
n. 59 

County comptroller, executive department as subject 
to judicial control in selection, § 160 
County courts, creation, delegiition of legislative pow¬ 
er to counties, 5 140, p. 665, n. 88 
County farm bureaus, delegiition of legislative powers 
to, § 140, p. 676 

County fiscal agents, appointment by court, § 163 
County jail physician and matron, payment of sala 
Ties as estopping county to contest validity ot 
statutes, § 90, p. 278, lu 85 
County judges. 

Compensation, delegation of legislative power to 
county, § 140, p. 669, n. 2 

Self-executing provision of constitution for act* 
ing as clerk of district court, § 58 
County probation department, creation, delegation of 
legislative power to judiciary, § 139, p. 640 

leA C.J.S.—S8 


County pn>rM‘rty, conveyance by court, validity of 
sLjtnte authorizing, | 165. p. 840 
unity 

Iiiipalnncnt of ohllgation;» in respect to location 
of, i 2S*2 

Judicial ik'partmcnt as wStlmut powder In resi»e<*t 
to and iwation of. § 145, p. 76^1 

Miiilsrcriul final ion^ of courls on n*hM*ation of, 
validity of statute relating to, 8 1^^5, p. S41 
Removal, submission ot «|in*stlon to \'ote 

as eraTmudiiiiont on judiciary, § 173, p. 
Sfdnuissiosi to i-Hpuhtr vote of of 

tioii as delegation of legislative i»ower, f 142. 
V> 

County treasurer, 

Power of inmrt to direct payment of sis eUled 
claims, 1165, p, 8*11 

Raising question of i^ifitstitutlonulltj of statute, 

I 82, p. 175, n. 50 
i-oujmns. 

Due pnK2t>ss of law, regulations resis^Uing issn* 
ariee its denial of, ^ 

Polity* pmer, rt*guUition under, J 683 
Court of claims, detensilnatlon t*i>iistit«tionul qm*s- 
tioiis, § 1*3, p. 3 *j5, u, .35 

Court reiK)rters, Cfuup<uisutb>n, delegation of legisla¬ 
tive power to judiciary, j 139, p. IMI 
Courthouse, 

Custodians, courts as not authorized to api>oint, 

S 

Impairment of obligiitUms in resi>ect to l<x.*ation 
of, i 292 

Courtroom decorum, enforeement of as infringing 
freedom of the press, I 213cID. n. f^.64 
Courts, 

See, also, Judicial deimrtment, generally, 
post 

Abolition by legislature as encroachment on ju¬ 
diciary, J 127 

Abolition of, withdrawal or elnuige of remetly 
with resiject to as denial of due process, 
§ 614, p. 771 

Assistants or employet's, app4>intiiient of as ex¬ 
clusively judicial function, § 116, n, .35: 
S 144, p. tW, n. 5 

Attempt to Intineme as abuse of right of peti¬ 
tion, § 214, p. 11(15 

Contiuct of business, legislative power to n^gu- 
late. § 128, p. 51S n. 65 

Constitutional provisions affecting powers or func¬ 
tions, ^ 199 

Const met ion of constitution by, | 13 
Contempt, generally, ante 

Contnd by legislature as encroachment on judi¬ 
ciary, § 127 

Creation of, due process of law as violated by, 
§ 616 

Delegation of legislative poiver n*specting to mii- 
nldpal corporations, 1140, p. 669 
Determination of constitutional questions, § 93, 
p. 301 

Establishment by legislature as enerc^chment on 
judiciary, § 127 
Federal courts, post 

Inherent power to enforce reasonable and law’ful 
orders, } 709, p. 1212 
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Courts—Continued 

Interpretation of constitutional proTisions as 
binding on legislature, § 115 
Judicial inquiry in respect to wisdom, etc., of 
legislation relating to, § 154, p. 793 
Judicial interference with legislative actions in 
respect to, § 151(1), p. 751 

Judicial power of government exercised by, § 144, 
p. 696 

Jurisdiction established by legislature as en¬ 
croachment on judiciary, § 127 
Municipal corporations, post 
Number of members, self-executing provision of 
constitution relating to, § 58 
OflScers, legislative encroachment on power of ap¬ 
pointment, removal and compensation, § 116 
Order of business, legislative power to regulate, 
§ 128, p. 518, n. 65 

Penalizing resort to, constitutional guaranty as 
violated by, § 711 

Powers or functions taken by constitutional pro¬ 
visions, § 109 

Probate courts, generally, post 
Responsibility under constitutional guaranty, 
§ 709, p. 1210 

Rules of court, generally, post 
Self-executing provisions of constitution relating 
to, § 58 

State courts, generally, post 
Taxation of property under control of as en¬ 
croachment on judiciary, § 114 
Terms of court. 

Delegation of legislative power to judiciary, 
§ 139, p. 636 

Impairment of obligations, statutes relating 
to, § 401 

Legislative power to fix, § 128, p. 539 
Trial by on plea of guilty in criminal prosecu¬ 
tion, self-executing constitutional provisions 
relating to, § 59 
Courts-martial, 

Delegation of legislative power to judiciary, 
§ 139, p. 646 

Due process of law clause as not prohibiting, 
§ 577 

Covenants. Restrictive covenants, generally, post 
Crabs, lien for poundage fees, privileges or immuni¬ 
ties, § 467 

Cream. Milk and cream, generally, post 
Creation of remedies, vested rights in statute, § 257 
Creation of statutory exceptions, power of judiciary, 
§ 151(1), p. 745 

Credit, intoxicating liquors, regulation as denial of 
equal protection of laws, § 512 
Creditors, 

Challeilge to validity of statute by, § 81 
Class legislation, § 498, p. 282 
Municipal corporations, impairment of obligation 
of contracts, § 312, pp. 1335-1346 
Vested right in or to. 

Levy of taxes for payment of claims, § 246 
Remedy, § 260 

Credits. Rural credits, generally, post 
Crime commission, 

Creation of as encroachment on judiciary, § 173, 

p. 882 


Crime commission—Continued 

Delegation by legislature of Judicial power on 
executive branch, § 173, p. 871, n. 84 
Discretionary or quasi-judicial powers, delegation 
to, § 173, p. 869, n. 82 
Crimes and criminal procedure. 

Admissibility of evidence, 

Confessions, due process of law, § 589, p. 649 
Due process of law, § 589, pp. 645, 646 
Proceedings following conviction as denial of 
due process, § 593, p. 683 

Appellate review, equal protection of laws, § 563 
p. 525 

Arraignment and plea, validity of conviction on 
failure of record to show, § 128, p. 520, n, 75 
Assembly, right of freedom used to incite to 
crime, § 214, p. 1166 

Assertion of constitutional rights, § 96, p. 341 
Attorneys. Counsel, generally, post this subhead 
Breach of contract. 

Imprisonment for debts, § 204(4) 

Labor contract, § 473, p. 215 
Challenge to the array, due process of law, § 590, 
p. 656, n. 68 

Classification in respect to, § 501 
Color, discrimination on account of as denial of 
equal protection, § 543 

CJomplaining witness, imposing costs on as denial 
of due process, § 642, p. 908 
Confessions, 

Due process of law as violated when obtain¬ 
ed by force or fraud, § 589, p. 646; § 591, 

p. 661 

Equal protection of law, § 563, p. 528, n. 55 
Construction of criminal statute to avoid uncon¬ 
stitutionality, § 98, p. 371, XL 2.5; p. 375, n. 5 
Costs and fees. 

Abridging guaranty of free justice, § 716 
Ex post facto laws increasing, § 442, p. 150, 
n. 29 

Payment of for insolvent persons as denial 
of equal protection, § 550, p. 489 

Counsel, 

Constitutional right of defendant, waiver, 
§ 91, n. 85, 86 

Constitutional right to as self-executing, § 59 
Due process of law as guaranteeing acciused 
assistance of, § 591, p. 665; § 622, p. 824, 
n. 92 

Representation of indigent defendant with¬ 
out compensation, § 701 

Criminal abandonment for nonsupport, imprison¬ 
ment for debt, § 204(4) 

Definition of crimes by legislature as subject to 
judicial interference, § 151(6) 

Delegation of legislative i>ower respecting to, 
Judiciary, § 139, p. 644 
Local government, § 140, p. 652 
Municipalities, § 140, p. 662 
Prevent crime, § 138, p. 601 
Determination of constitutional questions, § 94, 
p.319,n.56; |95,p. 327 
Assertion of ri^t, § 96, p. 341 
Court of first instance, 8 93, p. 305, m 39 
Discretion in respect to creation and definition 
of criminal offenses, 8 563, pt 519 
Due process of law, 8 § 579-69^ pp. 617-^1 
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Crimes and criminal proccflure—Continued 

Employment of counsel. lej?islative restriction on 
expenditures, § 1*-^, p. 520, ii. 75 
Equal protection of law, { 563, pp, 510-520 
Estoppel to raise constitutional questions, f 01 
Evidence, 

Equal protection Off law in respect to, f 563, 
p. 527 

Proceedings following conviction as denial of 
due process, I 503, p. 683 
Baising constitutional question, { S4, n. 68.15 
Ex post facto laws, 

Proce<iure affected by, § 445 
Kequired to relate to crime, i 435, pp. 240, 
142 

Exclusion of public in criminal prosecutions, 
due process of law as denied by, j 501, p. 666, 

XL 91 

Freedom of speech and of press as abridged by 
legislation prohibiting Inciting tOv i 213^7), 
p. 1115 

Impartial trial, guaranty of. § 708 
Imprisonment for debt as punishment for crime, 

$ 2(H<4) 

Indictment or information, generally, post 
Informing accused of nature and cause of accusa¬ 
tion, self-executing provisions of constitu¬ 
tion relating tOy $ ^ 

Involuntary servitude as result of punishment for 
crime, § 203(5) 

Judgment, due process of law, $ pp. 079-688 
Judicial Inquiry in respect to, 

Motive for legislation relating to, 1154, p. 811 
Wisdom, etc., of legislation relating to, f 154, 
pp. 793, 794 

Jurisdiction, due process of law as to, S 581 
Jury trial of criminal case, due process of law 
as requiring, | 590 

lAbor contracts, breach, involuntary servitude, 

S 203(4) 

Law enforcement officers, executive discretion as 
conclusive on judiciary, § 156, p. 822 
Legislative classUicatlon as subject to Judicial 
interference, § 151(4) 

Legislative provisioixs regulating procedure as 
encroachment on judiciary, S P- 519 
Limitations, ex post facto laws, § 442, p. 150, n. 
30; §444 

:\Iisdemeanors, generally, post 
Kew trial, due process of law in respect to, § 592 
Pardons, due process of law, § 593, p. 684 
Place of confinement, equal protection clause as 
violated by provision for, § 5t)4 
Presence or absence of accused, due process of 
law as violated by, § 5til, p. 677; § 593, p. 
684 

Primary presumption of constitutionality of state 
statute, § 99, p. 399, n. 46 
Privacy yielding to public good, § 205 
Privileges or immunities in respect to, § 464, 
p. 199 

State laws, § 487 

Proceedings following conviction, due process of 
law, § 593, p. 683 

Eace, discrimination in r^pect to as denial of | 
equal protection, $ 543 | 


Crimes and criminal prr>cedare—Continued 

Raising constitutional questions, right of ac- 
cuHetl, g 84 

Retroactive oi^eration of constitutional proviKions 
relating to, 140. p. 128 

8elf-exeeutlng provisions of constitution relating 
to, I m 

Sentence and punishment, generally, p^wt 
8ei>arate trials, legislation relating to as denial 
of equal protfMtion, § p, 524 
Third degree, cross-examination In criminal pros¬ 
ecution partaking of, due process of law as 
<lealed by, § 591, p. 662 

Token n„‘pres5entatioii of accnseil by app^dnted 
counsel, due process of law, f 591, p. 675, n. 
2,10 

Torture, confession obtalneii by, due process 
clause as violated by, J 5S9, p. 647 
Treason, ^nerally, post 

Trial, due process of law In respect to. § 591, 
p. 659 

Uneonstitutionalitj of statute under which pro¬ 
ceeding was had as affecting judgment of 
conviction, § 101, p. 481, n. 88 
Venue, due proe^ of law as to, f 581 
Waiver of t'onstitutional objections, { 91 
Criminal conversation, 

Abolishment of right of a«tioii. 

Denial of equal protection, 1557 

Due process of law m violated by, f 614, p. 

709; I 707, p, 1296 

Impairing contractual obligations, § 351, n. 20 
Imprisonment for debt, | 264(1) 

Legislation prohibiting filing of action for as vio¬ 
lating guaranty of right to a remedy, I 709, 
p. 1217 

Criminal syndicalism. 

Freedom of speech or of press as Infringed by 
statute, 1213(2), n. 42 

Legislation providing for lumfshmexit as denial of 
equal pmtection, 1563, p. 521 
Croppers, statute prohibiting renting of land to as 
infringement of right of free contract, ( 684, 
p. 1(^)3, n. 26 

Crops, destruction of prc^rty to prevent spread of 
disease or pests, diie pni>c*\<s of laws violated by 
legislation authorising, | 645, p. 915 
Cross-examination of witness. Witnesses, post 
Crossings, 

Grade crossings, generally, post 
Railroad croeslngs, generally, p*^ 

Cruel and unusual punishment, due pnaTss of law, 
I 593, p. 687, n. 49 

Cultural facilities, discrimination because of race or 
color as denial of equal pn>tettlon of laws, f 542, 
p. 475 

Cumulative constitutions, classification, § 2 
Cumulative remedies, impairment of obligations, { 3S3 
Curative acts, §§ 421-434, pp. 124-13f) 

Constltutioiml prohibitltm, validity as dependent 
on lack of, 1422, p. 126 
Deeds, validation of, i 434 
Defined, §421 

Divorce, confirmation of, f 426 
Due process of law as violated by, § 422; I 647, 
pp. 942, 944 

Elections, defects in, J 425 
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Curative acts—Continued 

Encroachment on judiciary, § 123 
Executors or administrators, irregular convey¬ 
ances by, § 424 

Existing laws as validated by constitutional pro¬ 
vision, § 45 

Guardians, legalizing conveyances by, § 424 
Invalid agreement, impairment of obligation as 
result of, § 361 

Judgment, legislative power as to, § 128, pp. 523, 
526 

Judicial proceedings, validation of, § 427 
Local improvements, validity of, § 432 | 

Marriage, confirmation of, § 426 
Married women, validation of deeds and contracts 
of, § 434 

Municipal corporations, proceedings of, §§ 42S-432, 
pp. 131-137 

Private persons, validation of transactions be¬ 
tween, §§ 433, 434 

Public improvements, invalid assessments, § 667 
Quasi-municipal corporations, proceedings vali¬ 
dated by, § 428 
Subscription to stock, § 366 

Subscriptions in aid of corporations, validity of, 

§ 430 

Taxes, municipal corporations, § 431 
Trustees, legalizing conveyances by, § 424 
Ultra vires contracts, validation of, § 433 
Validation of unconstitutional statutes, § 423 
Validity of, § 422, pp. 124-130 
Vested rights, 

Arising from, § 226, p. 1194 
Impaired by, § 422, pp. 126, 128 
Wills, validation of, §§ 228, 434 
Curator ad hoe, maintenance of action against tempo¬ 
rarily absent resident through appointment of as 
denial of due process, § 619, p. 791, n. 42 
Curb markets, due process of law, regulations as de¬ 
nial of, § 679, n. 97 
Currency and currency exchanges, 

Bank paper, making receivable in payment of 
debts due state, impairment of contractual 
obligations, § 295 

Due process of law violated by regulations, § 575 
Equal protection of laws, § 511, p. 341, n. 3 
Impairment of obligations by regulation of, § 275 
Judicial inquiry wisdom, etc., of legislation, § 154, 
pp, 794, 801 

Regulation as denial of due process, § 668, p. 1060, 
n. 62 

Scaling laws as impairment of contractual obliga¬ 
tions, § 389 

Special privileges or immunities, § 462, n. 94 
Curtesy, 

Divorced husband, destruction of estate as viola¬ 
tive of due process, § 707, p. 1201 
Exemption laws, legislation as impairment, obli¬ 
gations, § 390, n. 75 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 794 
Judicial interference with legislative actions in 
respect to, § 151(1), p. 751 
Vested rights as to, § 227 

Cnstddians, courthouse and grounds, courts as not 
authorized to appoint, § 163 
Custody of children. Parent and child, post 


Customs and usages, 

Acquiescence in as estoppel to question constitu¬ 
tionality of statute, § 89, p. 271 
Construction of constitution, consideration in, § 30 
Mandatory constitutional provisions as not sub¬ 
ject to violation because of, § 61 
Modification or amendment of constitutional pro¬ 
visions by, § 34 

Ratification, constitutional amendments, § 10 
State constitution provision paramount over, J 3, 
p. 26, n. 34 

Validity of state statutes as affected by, § 71, p. 
219 

Words possessing two senses, § 23, p. 96, n. 17. 

Customs duties. 

Delegation of legislative power in respect to, § 138, 
p. 605 

Due process of law as violated by imposition of, 

§ 658 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 751 

Cy pres doctrine, statute authorizing district courts to 
apply to charitable trusts as delegation of legis¬ 
lative power, § 139, p. 647 

Dairy products. Milk and cream, generally, post 

Damages, 

Classification in respect to, § 500, p. 293 
Eminent domain proceedings, legislative ascer¬ 
tainment as encroachment on judiciary, § 125 
Frivolous appeal, imposition of as abridgment of 
constitutional right of appeal, § 715 
Insurance companies failing to pay loss within 
time, equal protection as denied by provision 
for, § 511, p. 344 

Interest allowed as, impairment of obligation in 
respect to, § 358 

Legislative ascertainment of as encroachment on 
judiciary, § 125 

Measure of damages, restrospective laws effecting, 
validity, § 418, p. 113 
Treble damages, 

Due process of law as violated by statute au¬ 
thorizing, § 640, p. 902 

Statutory provision for penalty of as within 
protection of constitution contract clause, 
§ 344, n. 64 

Damnum absque injuria, 

Invasion of individual rights in exei<cise of police 
power, § 199, p. 982 

Property right as subject to legitimate exercise 
of police power, § 209, p. 10^ 

Dams, 

Additional burdens, validity of statutes imposing, 
§ 338 

Impairment of obligations in respect to right 
granted by state to construct, § 291 
Vested right to maintenance, § 226, p. 1193, n. 6 

Dance halls, 

Age as basis for exclusion from, § 491 
Existing conditions, classifications based on, S 492, 
n. 41 

Intoxicating liquor, regulation of sale as denial of 
equal protection of laws, § 512, n. 18.5 
License, requirement as denial of due process, 
§ 659, p. 1014 
Police regulations, § 192 
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Dana* marathon, summary destnietion of property and 
equipment employed in c^mductlni:, It^blation au¬ 
thorizing as denial of due process, | 045, p. 913, 
n. 3. 

Dam iiig, legislation restricting as denial of due pn>e- 
ess, § 707, p. 1203 

Dangerous occupations. Hazardous occopationH, gen¬ 
erally, post 
Date, 

Effective date of constitution, | 39 
Submission of proposixl amendments, state consti¬ 
tutions, § 9, pp. 55, 5d 

Unconstitutionality of statute declarwl invalid by 
court, 1101, p, 472 
Day in court, 

Policy of law to give, § 709, p. 1210 
Waiver of right to question ctmstitutionality uf 
statute after having, f p. 270, n. 23 
Daylight Savings Act, validity of as deU'gution of leg¬ 
islative power to municipal coriH>rations, § 140, 
p. 057, n. 34 

Days of business, due process of law as violated by 
regulation of, § 071 
De facto corporations, 

Estoppel to raise constitutional questions. | 90, p. 
275, n. 51 

Impairment of contractual obligations, S 3i>8, il 67 
Vacation of <Aarter, power of judiciary, 1151<D, p. 
736 

Vested rights, 5 216 

De minimis, constitutional guaranty of remedy as ex¬ 
tending to injuries merely, S 7U9, p. 1215 
Deaf and dumb persons, county liabilities, equal pro¬ 
tection of law, I 553 

Dealers, agricultural commodities, delegation of legis¬ 
lative pow’er in respect to regulation of, S 13S, 
p. 587 
Death, 

Laws restricting exposure of child to as abridging 
religious liberty, { 2<XK2), p. 1639 
Presumption of, due piwt'ss of law as violated 
by regulation and administration of estates of 
persons presumed dead, 5 609 
Summary proceedings for establishment of fact, 
due process of law, § 612, p, 760 
Wrongful death, generally, post 
Death sentence. Capital punishment, generally, ante 
Debates, constitutional conventions, consideration of 
in construction of constitution, | 31 
I>ebts and debtors, 

Decedents, legislative provision for sale of real 
estate for payment of as encroachment on 
judiciary, § 120 

Equal protection of law, liability for failure to 
pay, § 548 

Impairment of contractual obligations making 
bank papers receivable in payment, § 295 
Imprisonment for debt, generally, post 
Judicial inquiry into legislative classification, 
§ 154, p. 814 

Publication of names, prohibition against as de¬ 
nial of due process, § 707, p. 1202 
Deceased persons, punishable offense to defame mem¬ 
ory as infringing freedom of speech and of press, 
§ 213(12) 

Decedents’ estates. Executors and administrators, 
generally, post 


Deceit Fraud, generally, post 
Dcjcislons. Juiigmentj* or decreet, generally, poi^t 
Declaration of object, consldcratbm of in determining 
eimstitutionality of Htatule, | 97, f». 

IHHdanition of rights. Bill of right^^, gciienilly, 
I)e<!laratory judgments, 

Assignment not made under staiute, j 76, p. 22*8, 
a 61 

(’oiijititutioiml queHtb>n<, i 94, p. 317 
lA.dermination of f*«>nMtltiitii>iial f|uc?^ti**ns In 
ctftKiing for, { 95, p. ^126 

Due prtxws of law in resjioet t»>, | 612, p. 75.3 
Judicial impiiry into windom, etc., of iigblatiori, 

^ 154, p. 794 

Judicial iiiterfcrenc*e with Icgi.dative actiouj? in 
respiH*t to, i 15l(D, p. 751 
Legislative pr«>vi*<iou for as encroachme^nt on Ju¬ 
diciary, I 128, p. Ml 
Power of courts tf> render, § 150 
Derdaratory statutes, 

C^m^lderation of by courts, S 112 

Curative nature as encroachment on judiciary, 

{ 123 

EiuToaehment on judiciary, § 115 
Uetroactive oi>cration, ^ 112 
BwTees. Judgments or decades, gt^uerally, post 
Dedication of plats, authority to eomralssloners tvoirts 
to rescind as const itiitlonal deir^ation of legisla¬ 
tive power, § 140, p. <J65, n. 85 
D»?dnctions, taxes, political questions, } 149, p. 715 
Deeds and conveyances, 

Admissibility of evidence, vested rights, § 269, 
p. 12iH 

Curative acts validating, validity. | 434 
Due process of law, impairment as violation of, 
i 605 

Executors and administrators, legalizing, § 424 
Impairment of obligation in resp<H.‘t to, f 315 
Legislation declaring d»Mds prevb»iis!y exe- 
eute<l and not ree«>rded as vidd, I il56 
Married women, curative acts validating, j 43 i 
Tax deeds, gimerally, post 
Transfer taxes, equal protection of laws, | 525 
Trust deetis. 

Impairment of obligation, § 346 
Lien, legislation r^ucing efTet^tive durati<ju 
as impairment of obligations, § ,*iS6 
Prop rty within due process clause as in¬ 
cluding, « 599. p. 690 

Removal and substitution of tnistees, impair¬ 
ment of obligations by legislation relat¬ 
ing to. S 3S5, p. 64 
Tnistees, legalizing, f 424 

Validating invalid conveyance as impairment t»f 
contractual obligation, § 361 
Vested rights, $ 225, p. 1187 
Registration laws, | 238 
Valldatiim of deLctive transfers, ff 226, 
p. 1104 

Deer, property right as infringed by legislatUm re¬ 
stricting right to kill destructive deer, § 200, 
p. 1062. n. 71.5 
Default Judgments, 

Clerk as authorized to enter, | 173, p. SS4 
Contempt proceedings, due process of law, i 578 
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Default Judgments—Continued 

Due process of law, § 625, p. 835, n. 55.15 

Setting aside without violation of, § 625, 
p. 841 

Legislative power to prescribe conditions of, 
§ 128, p. 541 

Mistake, judgment entered by, vacation as de¬ 
nial of due process, § 625, p. 841 
Belief from as integral part of due process of law, 
§ 625, p. 841 

Defects, proposed constitutional amendments, form 
of submission to voters, cure, § 9, p. 60 
Defense. National defense, post 
Defenses. Actions, ante 

Deference, legislative acts entitled to great deference, 
§ 98, p, 357 
Deficiency judgments, 

Impairment of obligations, legislation abolishing 
right, § 385, p. 65 

Legislative provisions for reduction as encroach¬ 
ment on judiciary, § 128, p. 525, n. 33 
Time for enforcement, restrictions as denial of 
due process, § 625, p. 842, n. 93 
Definite language, construction of constitution using, 
§ 19, p. 87 
Definiteness, 

ijnendment of constitutions, states, § 7, p. 37 
Due process of law and legislation as requiring, 
§ 569(5), p. 584 
Definitions, § 1 

Acrued right, § 215, n, 71 
Administrative, § 167 
Advisory opinions, § 150 
Arbitrary, § 199, p. 974, n. 24.10 
Bill of attainder, § 452 
Bill of pains and penalties, § 455 
Broad interpretation of constitution, § 16, p. 78, 
n. 45 

Citizens as used in privileges and immunities 
clause, § 457 

Civil liberty, § 202, p. 990 

Class legislation, § 489, pp, 239-249 

Clear and present danger doctrine, § 213(6) 

Confiscation, § 645, p. 913 

Constitutional freedom, § 199, p. 980 

Contract, § 343 

County as person within equal protection of laws 
clause, § 508 
Courts, § 144, p. 696, n. 28 
Crime, § 203(5) 

Curative act, § 421 

Debt, § 23, p. 96, n. 19 

Deprivation of property, § 602, p, 716 

Doctrine of separation of powers, § 104, n. 4 

Due process of law, § 567, pp. 536-545 

Equal protection of laws, § 502 

Ex post facto laws, § 435, pp. 139-144 

Eunction, § 1.04, n. 4 

General welfare, § 182, n. 67 

Government of laws, § 104, n. 5 

Inherent power of the judiciary, § 144, p. 694, n. 5 

Inherent powers, § 105, n. 23 

Involuntary servitude, § 203, p. 995 

Judicial inquiries, § 151(1), p. 728, n. 43 

Judicial pdwer* § 144, p. 686 

JudicdaLprocess^ § 173; p. 869, n. 82 , . 


Definitions—Continued 
Law, § 459 

Word used in constitution, § 20, n. 96 
Legislation, § 151(1), p. 728, n. 43 
Legislative definition of terms used in act, § 112 
Legislative function, § 106 

Legislative power, § 70, p. 196, n. 96; § 106; | m 
p. 572, n, 9 

Legislature, § 6, p. 30, n. 66 
Liability, § 23, p. 96, n. 19 
Liberty, § 202, p. 987; § 574 
Liberty of the press, § 213(1), p. 1091 
Life, § 574 
Mandatory, § 61, n. 1 

Municipal corporations as citizens within priv¬ 
ileges or immunity clause, § 461 
Municipality as person entitled to equal protec¬ 
tion of laws, § 508 

Narrow interpretation of constitution, § 16, p. 78 
n. 45 , 

Natural rights, § 199, p. 975 
Obligation of contract, § 352 
People, § 10, n. 68 
Personal liberty, § 202, p. 987 
Police power, § 174 
Political questions, § 145, p. 698 
Power, § 104, n. 4 

Private corporation as citizen within privileges or 
immunities clause, § 462 
Privilege, § 459 

Procedural due process, § 569(4), n. 97 
Properly belonging, § 105, n. 17 
Property, § 599, p. 696; § 709, p. 1215 
Public corporation as person with equal pro¬ 
tection of laws, § 508 
Public services, 459 
Pursuit of happiness, § 208 
Eeligion, § 206(1), p. 1017, n. 23 
Bemedy by due course of law, § 709, p. 1212 
Betrospective laws, § 414 
Bight, § 199, p. 974 
Self-executing provisions, § 48, p. 143 
Separation of powers doctrine, 8 104, n. 4 
Special privileges, § 459, p. 175 
State as person within equal protection of laws, 
§ 508 

Suppress, § 49, p. 149, n. 76 
Tax classification, § 520, p. 388, n. 42 
Unconstitutional, § 71, p. 222, n. 21 
Unwritten or evolved constitutions, § 2 
Vested rights, § 215 
Written or enacted , constitutions, § 2 
Delay, 

Court procedure, l^islative i)Ower to avoid, 8 12$, 
p. 519, n. 69 

Guaranty of justice without, § 719 
Delegates, constitutional conventions, ameadment of 
state constitutions, § 8, p. 43 
Delegation of power, 

Congress as limited by, § 68, p. 182 
Discretionary or quasi-judicial powers, 8 173, 

p. 868 

Executive department, § 167 
Federal constitution operating as, 8 ^ P- 
Federal government limited by, § 66i; n. 24 
Judicial department, § 166 
Legislative department, post 
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Delegation of —Contlnnedl 

Operation and effect of constitution as to, ft 00-70, 
pp. 178—200 

Police power, § 178, pp. 0(^-O15 
Proliibitlon against, { 105 
Roads and highways, post 
Schools and school districts, post 
State constitution operating as, { 70, p. 1?^ 
Deletion of statutory words, power of Judiciary, 
§ 151(1), p. 744 

Deliberate election, estoppel to question const!tiition< 
ality of statute arising out of, } 89, p. 266 
Delinquent children. Juvenile delinquents, generally, 
post 

Democratic constitutions, classification, § 2 
Demurrage, reciprocal law imposing penalties as de¬ 
nial of equal protection, f 550, p. 492 
Demurrers. Pleadings, post 
Dental hygienists, 

License or license tax, equal protection of law. 
S 530, p. 440 

Regulation of practice as dental of due process, 
§ 6^, p. 1071, n. 25 
Dentists and dentistry, 

See, also, Professions, generally, post 
Advertisements, regulation of as, 

Denial of due process, S 668, p. 1009, n. 16,55 
Impairment of contractual obligation, § 287, 
n. 34 

Class legislation, § 496, p. 264 
Compulsory military service, due process of law, 
§ 577 

Conditions or restrictions on exercise of profes¬ 
sion, power of state to prescribe, f 473, p. 216 
Conditions pre<*etlent to right to practice, due 
process of law in respect to, | 669, p. 1071 
Dental examiners, executive discretion of state 
boards as conclusive on judiciary, 1156, p. S23 
Equal protection of law, regulation of profession 
as denial of, J 511, p. 355 

Judicial inquiry into wisdom, etc., of legislation 
relating to, $ 154, p, 794 

Legislation prohibiting corporations engaging in 
practice as Impairment of obligation, { 373, 
p. 43 

License or privilege taxes, 

Class legislation, $ 498, p. 287, n. 56 
Delegation of legislative power, f 138, p. 610, 
n. 7 

Equal protection of law in respect to, § 530, 
p. 440 

Requirement as denial of due process, { 059, 
p. 1015 

Tax exemptions, validity, § 405, p. 204 
Vested right to engage in practice of, § 224 
Department of Agriculture, 

Delegation of discretionary or quasi-judicial pow¬ 
ers to, § 173, p. 869, n. 82 

Executive discretion as conclusive on judiciary, 
§ 166, p. 824 

Department of treasury, opinions as binding on court’s 
prosecution under state law, § 171, p, 802 
Departments, 

Encroachment betwe^sn, 

Executive department, post 
Judicial d^Ejartment, 

Legii^tive department* post 


Department.*^—Continued 

Objective standards of conduct* f 3, p. 23 
Deportation of aliens. Allens, ante 
Deport insurance, interest rate of bonks participat¬ 
ing in guarantee act, delegation of legislative 
power in respect to, 1138, p. 591 
Deposition commljisloner, contempt, validity of leg¬ 
islation authorizing punishment for, f 173* p. 8^ 
Dejjositlons, 

Allens, administrative regulations with respect 
to as dental of due procem i 628, p. 870 
Evidence In civil proceedings, due process of law, 
§ <121, p. 819 

Judicial inquiry Into wisilom, ete^ of legislation 
relating to, f 154, p. 794 

Judicial interference with legislative actions In 
respect to, { 151(1), p. 751 

Notice, taking after but before service of com¬ 
plaint as denial of due process, | 624, p. 833 
Depositories, 

Public fund, delegation of legislative power to ap¬ 
prove. i 138, p. (?34 
Vested right to public funds, { 245 
rH*it«mlt<irs* guaranty fund. Banks and banking, ante 
Deimslts, public funds, judicial Imiuiry into wisdom, 
etc., of legislation, $ 154, p. 802 
Deprciiation, telegraph and telephone companies, rate 
n>giilat!ons as denial of due process, S 604 
Deputy wuiity assessors, appointmimfe by state tax 
eoraraisslon. legislation authorizing as encroach¬ 
ment on judiciary. 1173, p 879 
DerivatloTi of power, independent departments of gov¬ 
ernment, I 66* n. 25 

Derivative action. Stock and Stockholders, post 
Descent and distribution. 

Heirship proceeding. 

Investigative records of court, refusal to 
show claimant m denial of due process, 
i 024, p. 834, n. 54.12 

Summary pro<*<*edlngs, due process of law, 
I 612. p. 756 

Judicial inquiry into wisdom* etc., of legislation 
relating to. § 154, p. 794 

Judicial lnl4‘rferenee with legislative actions in 
respect to, i 151(1), p. 751 

Property rights as infringed by laws relating to, 
$ 209, p. 1065 

Vested rights of heirs, S 228 
Dewription, indictment or Information, due process 
of law, $ 587, p. 641 

Desertion, personal service on nonresident defendant 
as compUance with due process clause, § 619, p. 
791, IL 41 

Designation, particular provisions of statute claimed 
to be unconstitutional, § 96, pp. 335-338 
Destruction of power by failure to exercise, § 3, p. 23 
Destruction of property, 

Due proc?ess of law as violated by, { 645, pp. 913- 
919 

Vested rights, mode of divesting, 1218 
Details, 

Coxistitutton as not required to provide details 
for operation, { 4S* p, 143 

Giving effect to l^slation, delegation to executive 
or administrative oltors* boards or com¬ 
missions, § 138!, p« 575 
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Detectives, 

Due process of law, regulation without denial of, 
§ 668, p. 1063 

Equal protection of law, regulation as denial of, 
§ 511, p. 356 

License, requirement as denial of due process, 
§ 659, p. 1014 

Determination of constitutional questions, §§ 92-103, 
pp. 293-483 

Abstract or hypothetical cases, § 94, p. 313 
Admissions, § 97, p. 344 

tJnconstitutionality, § 94, p. 321, n. 58 
Advisory opinion, § 94, p. 314, n. 45 
AflSidavits, § 95, p. 325, n. 78 

Allegations, form and sufficiency of, § 96, pp. 331- 
344 

Arrest of judgment, motion in, § 95, p. 324 
Certiorari, § 95, p. 325 

Construction in favor of constitutionality, § 98, 
pp. 358—388 

Contempt proceedings, § 95, p. 328 
Costs, suit for, § 95, p. 331 
Criminal proceedings, § 95, p. 327 
Discovery proceedings, § 95, p. 325 
Effect of decision, § 102 

Effect of declaring statute unconstitutional, § 101, 
pp. 469-482 

Equity proceedings, § 95, p. 327 
Fact questions, § 97, p. 354 

Form and sufficiency of objections or allegations, 
§ 96, pp. 331-344 

Friendly or fictitious suits, § 95, p. 331 
Habeas corpus proceeding, § 95, p. 330 
Interlocutory order, § 95, p. 324 
Judicial authority and duty, § 92, pp. 293-300 
Jurisdiction, § 93, pp. 300-306 
Limitation in respect to, § 94, pp. 306-323 
Litigants affected by decision, § 102 
Mandamus proceedings, § 95, p. 329 
Mode of raising questions, § 96, p. 339 
Necessity of, § 94, pp. 306-323 
Objections, form and sufficiency of, § 96, pp. 331- 
344 

Parties necessaiy, § 94, p. 306, n. 41 
Preliminary motion, § 95, p. 324 
Presumption in favor of constitutionality, § 99, 
pp. 388-445 

Presumptions, particular matters, § 100, pp. 445- 
469 

Proceedings in which question may be raised, § 95, 
pp. 323-331 

Prohibition, application for writ of, § 95, p. 320 
Provisional remedies, application for, § 95, p. 324 
Quo warranto proceedings, § 95, p. 326 
Raising of issue as essential, § 96, p. 331 
Recall of decision by popular vote, § 103 
Rights affected, § 102 
Scope of inquiry, § 97, pp. 344-357 
Stipulations, § 97, p. 344 
Time of raising questions, § 96, p. 339 
Diplomatic relations, power of federal government 
to maintain as not dependent on affirmative grant 
of constitution, § 68, p. 182 
Directors 6f corjwration, 

Liability, retroactive effect of constitutional provi¬ 
sion imposing, § 40, p; 123 


Directors of corporation—Continued 

• Self-executing provisions of constitution relating 
to liability, § 57 ^ 

Directory provisions of constitution. 

Discretionary power conferred by, § 64 
Operation and effect of, §§ 61-65, pp. 174-178 
Disabilities of public officers, self-executing provi¬ 
sions of constitution relating to, § 54, p. 160 
Disability, limitations in respect to persons under, due 
process of law as violated by, § 615, p. 777 
Disability compensation, vested rights as to, § 
p. 1189 

Disabled veterans, eligible list for civil service, si)ecial 
privileges or immunities, § 460 
Disadvantage, statute as subject to attack on ground 
of unconstitutionality only when being or about 
to be applied to, § 76, p. 234 
Disbarment. Attorneys, ante 

Discharge of employees, due process of law in re¬ 
spect to, § 687 

Disclaimer, intention to enforce statute as sufficient 
to require dismissal of suit testing constitutional¬ 
ity, § 94, p. 317 
Discovery proceeding, 

Determination of constitutional questions, § 95, 
p. 325 

Due process of law, provisional remedy of as de¬ 
nial, I 613, p. 763 

Equal protection of laws, § 562, p. 513, n. 46 
Discretion, 

Administrative officers or boards, legislation con¬ 
ferring powers, § 173, p. 868 
Apportionment of benefits, local improvements, 
§ 532, p. 1086 . 

‘ Classification, § 505, p. 320 

Construction of statutes, executive department, 
§ 171, p. 858 

Courts as without power to control discretion of 
legislature, § 151(1), p. 723 
Criminal offenses, creation and definition of, § 563, 
p. 519 

Delegation of power to exercise, § 133, p. 558 
Determination of constitutionality of statute, 
. county attorney, § 95, p. 327 
Directory provisions of constitution, § 64 
Election at which proposed constitutional amend¬ 
ment submitted to voters, designation, § 0, 
p. 56, n. 29.5 

Employer and employee, relationship of, § 684, 
p. 1094 

Enactment of laws, § 106, p. 491, n. 36 
Executive officers in administration of laws, § 167 
Governor of state as vested with, § 157 
Judiciary as without power to substitute for that 
of other departments, § 144, p. 692; § 156, 
pp. 816, 817 

Legislative department, delegation of power to 
exercise, § 133, p. 558 
Legislative power, § 106, p. 491, n. 36 

Constitutional restrictions, § 70, p. 196, n. 96 
Local improvement districts, boundaries of, § 532, 

p. 1086 

Penalties, amounts of, § 549 
Police power, § 175, p. 903 . 

Legislative exercise of, § 198, p. 954, n. 72 
Presumption that legislative discretion was prop¬ 
erly exercised in passing statute, § 100, p. 466 
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l>iFfr<‘tion—Continued 

ProiK>se(i amendment of state constitution, lejris- 
lature» § 9, p. 40 
Punishment for crime^ S 504 
Raising constitutional questions by ministerial 
otiicers, § 82, p, 254 
Remedies for wrongs, | 550, p. 504 
Review, right of, § 7^ 

Criminal cases, | 504 

Sentence and punishment, executive department, 
§ 172 

Subjects of taxation, equal protection of laws as 
preventing exercise in seliH'tion, | SiiO, p. 388 
Taxation, § 520, p. 301 

Legislative department, f 140, p. 714 
Exemptions, j 521 

Time of presenting constitutional questions, | 06, 
p. aio 

Trial court, due process of law, enforcement of 
right guaranteed by, § 560H>, n. 7 
Zoning onlinance granting, due pn^ess of law as 
violated by, § 703, p, 1185 
Discrimination, 

See, also, Privileges or Immunities, generally, 
post 

Administrative decision, due process of law, § 628, 
p. 852 

Admissions as to, detennlnatlon of constitution¬ 
ality of statute in case of, f 07, p. 345, n. 07 
Class legislation, § 400 

Crimes and punishment race or color as ground 
for, § 543 

Delegation of legislative power to prohlldt i 138, 
p. 595 

Discretion of legislature, § 510 
Foreign corporations, e^iual protection of laws as 
denied by, § 504 
Nonresidents, post 

Personal discrimination, privileges or immunities 
as abridged by, §§ 4f^J-484 
Police power as applicable for prevention of, 
§ 175, p. 902 

Presumption as to in favor of constitutionality of 
statute, § 100, p. 458 

Price regulation, due process of law as violated 
by, § 690, p. 1131 
Pursuit of happiness, | 208 
Race or color, 

Guaranty against, §§ 538-543, pp. 450-480. 
Privileges or immunities as abridged by, § 483 
Railroads or other common carriers, self-exe<‘ot- 
ing provisions of constitution prohibiting, 
§ 57 

Raising constitutional question in respect to stat¬ 
utes containing, § cS8 
Religious liberty, § 20G(1), p. 1028 
Sale of goods, eqml pn)tetrtiou of laws as de¬ 
nied by, § 511, p. 340 

Sex, 

Equal protection of law as denied by, f 544 
Privileges or immunities as abridged by, 
§ 484 

Taxation, grounds for setting aside, § 651, p, 971 
Diseased animals. Animals, ante 
Diseased trefes, executive power to prohibit mainte¬ 
nance of, i 169, p* 856 


Diseases, 

Coutaglous and Infectious disease generally, 
ante 

Plant disea#»es^ post 

Disloyal siPMitimf lit, frei^loia of speech and of press 
as abr!«lged by legislatiem eoncernlng utterance, 
$ 213«9>, n. 85; f 213114), n. 5.10 
Dismipisal, 

CouMtitutlonul question as raised by motion for, 
i 96, p. 312. 

D'gislutive iHwer to pntvlde for, f 128, p. 540 
Vrsttd rights In to, i 

DL<»mieriy c-onduct, suppression of as violation of due 
pnK**‘^s, ji 612, p. 761 
Disorderly 

Bond and payment of to prevent closing, 

gimniuty r»f fn>e justice as abridged by, ^ 716 
Dtdcgntion of S**gLs:atlve p*iwer to judiciary, i L'ib, 
p. tV45, n. Tht 

Penalty for ojs^ratlon, statute pr^wriblng as not 
impairnieiit of obligations, ^ .T.W 
Pers^uisil HlH»rty as not infringe*#! by laws forbid- 
thiig ri'sUience in, 24»2, p. !**r» 

Proi>crty rights as ui»ridg**<l by prohibition 
again.st ki taping of, 4 2P*a, p* 

Proximity to military caiufts ilelegation of legis- 
Intivi* jMAver to prevent, 138, p. 612 
Punishment of male persons fretpientiEig or visit¬ 
ing as violating privileges or immunities, 
I 484 

Seizure ami sale of furniture to pay costs of 
abating as denial of due prot^w, | 645, p. 915, 
n. 27 

Statute making establishment or maiiiteuauw of 
public nuisance abatable l»y injunction as del¬ 
egation of legislative dlsiTretion, S 139, p. 
Summary aliateiaent of, due process of law as vio¬ 
lated by, i 612, p. 761 

V^tCHl rights in real pr«>pt»rty as not Impaired 
by ordinant*e pmltibiting operation, § 22*9 
Disorderly pers«ms, due process of law, law provid¬ 
ing for punishment m not violation of, i 589, 
p. 630 

Display advertising, equal protection of laws, classi¬ 
fication, i 51X, p, 341 

Disposal of property, guaranty of right, | 209, p, li^l 
Disposal works, location as question fur judicial de- 
tenuination, $ 139, p. 649 

Disqualification of judge, due process of law as to, 
criminal prosecution, { 581 

Dissolution, municipal corporations, delegation of leg¬ 
islative power to Jtidiciary, j 139, p. 637 
Distinctions, 

Amendment and revision of constitutions, staP* 
constitutions, § 7, p 36 
Federal and state constitutions, | 67 
liGglshitlve and executive powders, | 130 
Legislative and judicial departments, functions 
of, S li>3 

Distinctions of degree, legislation, due pr4X*ess of law 
as offended by, S 569(5), p 587 
Distortion constnietion of statute to avoid uneunsti- 
tutlonallty. 8 98, p. 386 

Distress, common law remedy as depriving tenant of 
prt>i>erty without due process, $ 612, p. #57, n. 10 
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Distress warrant, 

Collection of tax by as violation of due process, 
§ 650, p. 979 

Inheritance taxes, collection as denial of due 
process, § 655, p. 994 

Distribution of governmental powers and functions, 
§§ 104-173, pp. 483-888 
Executive department, post 
Judicial department, post 
Legislative department, post 
Separation of powers, post 
District attorneys, 

Constitutional questions as subject to be raised 
by, § 82, p. 252 

Due process of law, binding effective clause on, 
§ 568, p. 556 

Judicial inquiry into wisdom, etc., of legislation, 
§ 154, p. 794 

Removal by courts, statute authorizing as not 
imposing nonjudicial duty, § 163, n. 78 
District Court of Appeal, rigid rules of state court 
passing upon constitutionality of law, § 92, p. 300, 
n. 9 

District of Columbia, 

Amendment to federal constitution, first ten 
amendments as applicable to, § 69 
Due process of law, 

Fifth amendment, § 568, p. 548 
Fourteenth amendfnent, § 568, pp. 549, 550 
Equal protection of laws, § 505, p. 307, n. 32 
Hours of labor on public work, regulation as de¬ 
nial of due process, § 685 
Privileges or immunities clause as applicable to, 
I 457 
Districts, 

Flood control districts, generally, post 
Heat districts, generally, post 
Improvement districts, generally, post 
Levee districts, generally, post 
Road and highway districts, generally, post 
Sewer districts, generally, post 
Water districts, generally, post 
Disturbance of peace. 

Freedom of speech or press as infringed by legis¬ 
lation in respect to, § 213(2) 

Governor’s discretion in respect to, § 157 
Diversity of citizenship, 

Privileges and immunities of citizens of each 
state, § 457, n. 99 

Remedial discrimination, privileges or immunities, 
§ 485 

Divided counties, apportionment of indebtedness, 
Executive power as encroachment on judiciary, 
§ 173, p. 875 

Legislation authorizing court to appoint com¬ 
missioners, § 163 

Divorce, 

Alimony, generally, ante 

Annulment, judicial inquiry into wisdom, etc., of 
legislation, § 154, p. 795 

Civil procedure, regulation of as denial of due 
process, § 611, p. 748, n. 68 
Class legislation, § 498, p. 278, n. 17.11 
Classification in respect to, validity, § 498, p. 282 
Curative acts validating, § 426 
Due process of law, summary proceedings as de¬ 
nial of, § 612, p. 754 


Divorce—Continued 

Ex post facto laws relating to, § 437 

Foreign domiciliary jurisdiction to affect relatlni, 
of, § 616, n. 77.5 relation 

Hearing, denial of opportunity as violative of due 
process clause, § 622, p. 821, n. 87 
Insurance beneficiary, statute authorizing desig¬ 
nation as violative of due process, | 707 

p. 1201 ’ 

Interlocutory decree as giving personal and pron- 
erty rights, § 625, p. 841, n. 90 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 794 

Judicial interference with legislative actions in 
re^ct to, § 151(1), p. 751 
Legislative provision respecting entry of decree 
as encroachment on judiciary, § 128, p 516 
n. 54 ’ ' 

Legislative regulation of grounds for, § 351 
Military personnel, residents for purpose of juris¬ 
diction, equal protection of laws, § 558 
Nonjudicial functions of judge, validity of statute 
authorizing, § 165, p. 842 
Nonresidents, discrimination, denial of privileges 
or immunities, § 486, p. 233 
Publication, service on nonresident, due process 
of law as violated by, § 619, p. 791, n. 41 
Remarriage, ex post facto laws relating to, § 447 
Remedial discrimination, privileges or immuni¬ 
ties, § 485 

Retrospective laws relating to, validity, § 417, 
p. 102, n. 33 

Vacation of judgment as denial of due process, 
§ 625, p. 841, n. 90 
Vested rights, 

Actions, § 254, p. 1244, n. 59 
Final judgment, § 271, n. 45 
Impairment by law relating to alimony and 
division of community property, § 227 
Divorce division in judicial circuit, delegation of leg¬ 
islative power to judiciary, § 139, p. 635, n. 45.5 
Docked horses, unregistered, prohibiting nse^ denial 
of due process, § 705, p. 1193 
Docket fee, legislative provisions requiring deposit 
as regulation for review of cause, § 128, p. 532, 
n. 91 

Dodgers, freedom of speech or of press as infringed 
by legislation prohibiting distribution or display, 
§ 213(8), p. 1120 

Dog races, special privileges or immunities with re¬ 
spect to conduct of and operation of pari-mutuel 
system of betting, § 462, n. 6.10 
Dogs, 

Due process of law, 

Notice of owner to kill as essential to, § 612, 
p. 761 

Regulations as to licensing and keeping as de¬ 
nial of, § 705, p. 1196 

Exemption from license tax, validity of, 5 465, 
p. 205 

Judicial inquiry into wisdom, etc., of legislation 
relating to keeping or payment for injuries 
by, § 154, p. 790 
licenses, 

Regulations as to as denial of due process, 
§ 705, p. 1196 
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Dog.H-~ContinDed 

Liceixses—Continued 

Requirement as to as grant of special privi¬ 
lege, § 464, jx 107 

Police power, charge assessed against keeping un¬ 
der, 1174 

Property within due process clause, § 599, p. 
n. 20i) 

Running at large, impounding and sale without 
notice as denial of due process, { 795, p. 1197 
Validity of statute Imposing absolute liability on 
owner for damages caused by. If 74, m 46 
Diimain, judicial department, § 144, p. 6S7, n. 71 
Domestic animals. Animals, ante 
Dnnestic relations, 

Pursuit of hairiness, $ 206 
Religious liberty, f 206(2), p. 1038 
Domestic relations court, compensation of assistants, 
delegation of legislative power to judiciary, { 139, 
p. 641, n. 13 
D unestic servants. 

Unemployment compensation exemi^ions, equal 
protectimi of laws, § 515(2) 

Workmen’s compensation, exception, reasonable 
classification, § 497, p, 275 
Domicile, 

Copy of notice left at, due process satisfied by, 
§ 619, p 807 
Prima facie evidence, 

legislative authority to provide, f 128* p. 530, 
n. 69 

Legislative provision establishing as Interfer¬ 
ence with judiciary, J 128, p 518, xl 65 
Succession tax, due process of law, $ 655, pp. 992, 
993 

Donee of power, inheritance taxes, equal protection of 
laws, § 524, n. 92 

Dormant legislation, delegation of legislative power, 
§ 141, p. 676 

Dormant powers, federal government, { 68, p 185, n. 
59 

Dormitories, judicial inquiry into wisdom, etc., of leg¬ 
islation authorizing school districts to erect, § 154, 
p. S05 

Double damages. 

Due process of law as violated by statute author¬ 
izing, § 640, p. 902 

Legislative provision for as encroachment on judi¬ 
ciary, § 125 
Double jeopardy, 

Determination of constitutional questions, $ 94, 
p 315, n. 45 

Due process of law as violated by, § 582 
Provisions relating to, § 205 
Ilouble taxation, 

Due process clause as forbidding, 5 648, p. 946, n. 
97 

Equal protection of laws, 5 S20, p. 392, n. 57 
Income taxes, due process of law, § 657, p, 997, 
n. 97 

Puerto Rican income tax laws, 8 657, p, 999, n. 7.5 
Taxpayer’s right to question constitutionality of 
statute, $ BO, n. 31 

Doubt, 

Constitutionality of statute, 

CJonstruction to avoid, § 98, p 369 
Resolution in favor of validity, 8 99, p. 417 


Doubtful Interpretaticm, construction of s^tnte to 
avoid unconstitutionality, f ^ pp. 372, 383 
Doubtful phraseology, legislative construction of in 
statute, binding effect on court, { 112 
Dower, 

CJlass legislation, § 498, p 278 
Court oriier requiring conveyance as impairing 
obligation of separation agreement, | 280 
Due prfM*i*s.K of !aw% 

Abidishment without violation of, } 699, p. 
79:t, n. 48 

Regulations respecting, § 707, p. 1201 
Eminent domain, statute barring through as de¬ 
nial of clue process, i 64<j, p 922 
Equal prate(.*t!on of law in res|ie<‘t to, § 503 
Esempfitm laivs, h'glslation a» impairment, obli¬ 
gations, ^ .'iJK), n. 75 
Privilege or immunity, right as, 8 488 
Provisions in lieu of, service of process as denial 
of due process of law, f 619, p 868, n. 12 
Vested right in, f 227 

Draft for armed forces. Selective draft, generally, 
poi^t 

Drainage, 

Delf^gntlon of legislative power in reispect to, § 138, 
p. 597 

TxK?al government, § 140, p 651 
Judicial inquiry into wisdom, etc., of legislation. 
1154, p 800 

Judic4al Interference with legislative actions in 
respect to. § 151(1), p 751 

Taxing of land for lienefit of leglslatiTe function, 
8 107, n. 51.5 

Drainage commissioners, appointment by court, leg¬ 
islation authorizing, 8 1^ 

Drainage districts, 

Alteration of boundaries, delegation of legislative 
power to judiciary, 8 139, pp. 638, 040 
Asswmexits, 

Delegation of leglialative power to judiciary, 
8 1.^. p 642 

Equal protection of law in respect to, J 532, 
p. 447 

Pees for collection, Im^reasing as taking prop 
erty without due process, | 663 
Validation, due process of lavra violated by, 

I 667 

Withdrawal of property as denial of due 
process, | 661, p 1939 

(contractual relationship to state, S 369» n« S7 
Creation of, delegation of powers to judiciary, 
t 139, pp 637, 040 
Due process of law, f ©60, p 1033 

Reguiatlon of property rights as denial of, 
8 604, p 721 

Equal protection of law, legislation providing for 
as not denial of, 8 531 

Impairment of obligations, persons entitled to 
raise question, 8 85* n- 80 
Liberty to contract^ { 210^ p 1070, n. 23 
Organization or creation, curative acts, § 428, 
Hu 3 

Public nature authoriting without denial of due 
process, f 6^, p 1033 

Refunding bonds as lien, due process of law as 
violated by statute authorized, f 631, p 883 
Spedal privileges or immunities, 8 462, n. 94 
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Drainage districts—Continued 

Submission of question of creation to popular 
vote, § 142, p. 683 
Vested rights, § 242 

Drainage ditch, maintenance, property right within 
due process, § 599, p- 699 

Drama, libel statutes forbidding sale or publication 
as infringing freedom of speech and of press, 
§ 213(12) 

Driver’s license. Motor vehicles, post 
Drugless healer, licensing, delegation of legislative 
power, § 138, p. 699, n. 4 
Drugs. Medicines and drugs, generally, post 
Drummers, class legislation in respect to, § 496, p. 263, 
n. 41.2 
Drunkards, 

Deprivation of liberty without violation of guar¬ 
anty of due process, § 598 
Detention of as involuntary servitude, § 203(5) 
Due process of law, detention as denial of, § 598 
Executive power to commit as encroachment on 
judiciary, § 173, p. 882 

Drunken driving, equal protection of laws, § 534, p. 

452, n. 32 
Drunkenness, 

Personal liberty as not infringed by laws forbid¬ 
ding, § 202, p. 995 

Police power, punishment under, § 185 
Drunkometer test, forcible taking as violating per¬ 
sonal security, § 205 
Dry cleaning, police regulations, § 189 
Dual form, proposed constitutional amendment, vot¬ 
ing, § 9, p, 58 

Due process of law, §§ 567-707, pp. 536-1205 

Abandonment of condemnation proceedings, § 646, 
p. 930 

Absentees, regulation and administration of es¬ 
tates as violation of, § 609 
Adjective law, dretermination of, § 611, p. 744 
Administrative proceedings, § 628, pp. 849-873 
Admissibility of evidence in civil proceedings, 
§ 621, p. 815 
Aliens, 

Administrative proceedings in respect to, § 628, 
p. 867 

Detention in exclusion or deportation proceed¬ 
ings as denial of, § 596 
Guaranty as protecting, § 572 
Procedural due process, § 77 
Regulation of employment as violation of, 
§ 686 

Allegation as to repugnancy of statute to warrant 
determination of constitutionality, § 96, p. 338, 
n. 40 

Amendment of constitution avoiding decisions of 
courts violating, § 109 
Animals, generally, ante 
Anti-trust laws, § 668, p. 1067 
Appeal and error. 

Civil proceedings, § 626, pp. 844-848 
Criminal prosecutions, § 594 
Guaranty of right of appeal, § 569(4), p. 579 
Apportionment for tax purposes, § 648, p. 951 
Arraignment, necessity of in criminal case, § 588 
' Arrest, § 584 

Assembly, right of protected by, § 214, p. 1163 
A^essment of taxes, § 650, pp. 967-980 


Due process of law—Continued 

Assistance of counsel to accused in criminal prose¬ 
cution as necessary for, § 591, p. 666 
Attachment, § 613, p. 762 
Bail, § 584 

Banks and banking, regulation as denial of § 677 
Basic principle, § 569(4), n. 95 
Binding effect of clause, § 568, p. 554 
Blacklisting employees as denial of, § 688 
Blue sky laws as violative of, § 681 
Building regulations, § 703, pp. 1177-1188 
Burden of proof, 

Civil proceedings, § 621, p. 815 
Shifting of in criminal action, § 589, pp. 653- 
655 

Business, regulation or prohibition of, §§ 668-683 
pp. 1059-1093 

Capital stock tax, foreign corporations, § 648 n. 

965 > ^ 

Carriers, 

Rate regulations, § 691 
Regulation as denial of, § 698, p. 1154 
Change of remedy as denial of, § 614, pp. 707-771 
Charges, regulation as violation of, §§ 690-690 
pp. 1124-1151 

Civil procedure, generally, ante 
Civil service laws as violation of, § 600, p. 706 
Class legislation considered in connection with, 
§ 569(5), p. 585 

Classification for tax purposes, § 648, p. 051 
Closed shop, § 684, p. 1099 
Collection of taxes, § 650, pp. 967-980 
Collective bargaining, requirement as denial of, 
§ 684, p. 1097 

Colored persons, residence regulations as denial 
of, § 700 

Commerce, power of Congress to regulate as, 
Limited by clause, § 69 
Subject to, § 602, p. 714 

Commitment on preliminary examination, § 585 
Common law, § 568, pp. 545, 546 

Guaranty as according to course of, § 560(4), p. 
579 

Competition, freedom from, § 569(2) 

Compulsory arbitration of labor dispute, require¬ 
ment as denial of, § 684, p. 1097 
Compulsory compensation act, § 634, p. 892 
Conciliation of controversies, summary proceed' 
ings with respect to as denial of, | 612, p. 751 
Condemnation of property, § 646, pp. 919-940 
Conduct of judge in civil proceedings, § 624, p. 834 
Confession in criminal prosecutions, § 589, p. 646 
Confinement after expiration of sentence as vio¬ 
lation of, § 593, p. 687 ’ 

Confiscation of property, § 645, pp. 913-919 

Construction of clause, § 5G8, p. 553 

Contempt proceedings, § 578 

Continuance, criminal prosecution, § 591, p. 673 

Contracts, 

Abrogation by legislative or judicial action, 
§ 610 

Annulment of contracts, § 610 
Guaranty* of, §§ 574, 575 
Liberty in respect to guaranteed, § 575 
Property within, § 599, p. 698 
Public improvements, proceedings for Icttiiijy, 
§ 662, p. 1Q45 

Validation and invalidation of, § 610 
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Buo process of law—Continued 
Corporations, ante 
Costs, civil proceedinj^s, § 027 
County’s right to question validity of statute on 
ground of, 5 70, p. 245, n. 4 
Course of common law as synonymous with, | 5*17, 
p. 541 

Creation of offenses, S *580, pp. 024-4130 
Criminal prosecutions, 571K5P4, i>p. 017-05*1 
Cross-examination, 

Criminal prosecutions, J 501, p. 

Witnesses in civil proceedings, § (J24, p K'li 
Curative acts as violation of, § 047, pp. 542, 944 
Validity of, § 422, p 128 

Customs duties, imposition as violation of clause, 
§ 658 

Bead animals, regulations In respect to removal 
as violation of, f tiOO, p. 735 
Declaratory judgment, f 012. p. 753 
Defined, 5 567, pp. 536-1205 
Depositions in civil proct^t^dlngs, $ 621, p. 810 
Deprivation of property within guaranty, j 602, p. 
716 

Destruction of property, f 645, pp. 013-010 
Determination as legislative function, § 151(1), p. 
739, n. 80 

Discharge of employees as violation of, f 687 
Discovery, § 613, p. 763 
Double jeopardy, f 5^ 

Drugs, regulations as violation, J 606, p. 733 
Drunkards, detention as denial of, J 508 
Ecclesiastical controversies, S 616 
Elections, regulation as denial of, § 707, p. 12(13 
Elective acts, workmen’s compensation, § 634, p. 
801 

Emergency legislation, § 560(5>, p. 584 
Rent laws of, § 615, p. 776 
Eminent domain, taking of property under power 
of, § 646, pp. OlD-040 
Enforcement of taxes, S 650, p. 078 
Essential elements, § 569(3) 

Evidence, 

Civil proceedings, § 621, pp. S14-82D 
Criminal prosecutions, § 5S9, pp. 645-655 
Exclusion of public in erimimil prosecutions as 
denial of, § 501, p. 666, n. 91 
Execution, civil proceedings, S 625, pp. SiTr-844 
Exemptions, 

Income tax, § 657, p. 1001 
Inheritance tax, i 055, p. 091 
Taxation, § 640 

Exercise of power conferred by law, f 5(^3) 
Express companies, regulation as denial of, § 608, 
p. 1170 

Extraterritorial transactions, § 575 
Federal constitution, guaranty under, 5 568, p. 
546 

Fees, civil proceedings, 5 627 
Fences, post 
Fifth Amendment, 

Civil proceedings as within guaranty, § 611, 
p. 743 

Guaranty under, § 568, p. 546 
Meaning of as used in, | 567, p, 530 
Fingerprinting as violation of, § 584 
Fish laws, § 607 
Flag laws, 5 668, p. 1064 


Due process of law—Continued 

Foo«l, regulationH as «lciiial of, f 606, p. 7*43 
Handliiig and sale of, | 674, pp. 1078-1062 
Foreign corjioratioim, 

liegnhitlon as d«mial of, 1 
Taxation of, ^ 648, p. fiKXI 

Fondgn juilgmciits, enforceincmt witSiout viola¬ 
tion of, i 625, p. 846 

Forf**lturt*s, statutes imt^islug as violative of 
c-laujic, II tK6, pp. 

Fonuer j^M»j>ardy. 5 f 582 
Fourteenth Amendment, 

Civil pnwtiMiings as within guaranty, i €n» 
p. 743 

Guaranty nntier, f 568, p. 548 
Meaning of as used In. § 5<i7, p. 5^10 
Frauciiise, impainuent as denial of, | «J05 
Franchise tax, f 648, p. 050 
Freedom fr»un comi>i‘t itiou. | 560^2* 

Freetlom of prf*jris as included within guaranty 
nf, I 213a K p. im*o 

Freedom of sjs^eeh and of prej«s as prottcted by, 
213«2>, pp. 1097,101*8 

Gambling paraphenuilia, summary seizure and 
diest ruction, $ 645, p. 018 
Game laws, | 607 

Gaming, prohibition without denial iff, | 675 
Garbagi\ regulations redirecting as violation of, 
§ 6*66. p. 7;43 

Garnishment, S 613, p. 763 
Governmental agtuides, control over, ^ 570 
Governmental subdivisions bimml by clause, J 568, 
p. 554 

Grand jury, indictment or presentment as essen¬ 
tial to, I 587 

Grants, impairment as violation of, { 605 
Guaranty of, $ 568, pp. 5-t6-55J* 

Health regulations, | 606, pp. 731-735 

{Nummary proceedings wdth respect to as de¬ 
nial of, § 612, p, 756 

Hearing, civil prm*etHlings, ^ 622, pp. 820-82J* 
Highways, regulation as denial of, | 704, pp, 1188- 
1103 

Hmne Ow’ners’ Loan Act, | 767, p. 1312 

Illegal taxation, | tl4S, il 047 

In rem proceedings, notice as essential, | 619, 

p. 800 

Income tax as violative of, i 657, pp. OOT-lOia 
Indeterminate sentenc^is 4 593, p. i;s2 
Indian lands as propi^rty within meaidug i»f 
clause. 4 tlOl 

Indians, guaranty as prtffeeting, f 572 
Indictment or Infommtioa, 4 5S7 
Infants, punishment for crimes as denial of, 
I 597 

Inheritance tax as violative of, f 655, pp. 9S7* l*i*4 
Injunction, § 613, p. 763 

Injuries to employees, statutes imp».>slng liability 
as violation of, J 6.31, pi>. 8S6 896 
Insane persons, detention us denial of, § 59S 
Insurance, regulation of buMUH»ss as denial of, 
§ 676 

Internal revenue, 8 656 

Intoxicating liquors, regulation of traffic in, | 668. 
p. 1065 

Irregularities in proceedings as denial of, $ 611, 
pp, 745-747 
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Due process of law—Continued 

Irrigation companies, rate regulations, § 696 
Judgment, 

Civil proceedings, § 625, pp. 835-844 
Criminal prosecutions, § 593, pp. 679-688 
Judicial determination of issues as required by, 

§ 616 

Judicial expression of policy, § 569(1), p. 566 
Judicial proceedings, meaning as applied to, § 567, 
p, 541 

Jurisdiction, post 
Jury trial, 

Civil proceedings, § 623 
Criminal prosecution, § 590 
Guaranty under, § 569(4), p. 579 
Juvenile offenders, jurisdiction, § 581 
Labor, regulation of employment as denial of, 
§§ 684-689(2), pp. 1093-1124 
Law of tbe land as synonymous with, § 567, p. 540 
Legislation, meaning as applied to, § 567, p. 544 
Legislative power, exercise of, § 569(5), pp. 580- 
588 

Liability, 

Creation or enlargement of, §§ 630-642, pp. 
878-910 

Discharge or restriction of, §§ 643, 644 
Liberty to choose occupation, § 212 
Liberty to contract, § 210, p. 1067 
Guaranty of, § 575 

Employment, § 211, p. 1077 
Licenses and license taxes, § 659, pp. 1004-1030 
Assessment and collection, § 659, p. 1022 
Liens, creation or displacement of, § 631, pp. 879- 
884 

Life, liberty or property, deprivation of, §§ 574- 
610, pp. 603-742 

Limitation of actions, § 615, p. 771 
Limitation of remedies as violation of, § 615, 
pp. 771-778 

Magna Oharta, guaranty under, § 568, pp. 545, 
546 

Marriage, guaranty of right of, § 574 
Military and martial law as, § 577* 

Mob, statute imposing liability for acts of as vio¬ 
lative of clause, § 637 

Monopolies, legislation preventing creation of, 
§ 668, p. 1067 

Moratorium acts as violative of, § 615, p. 775 
Motor carriers, regulation as denial of, | 698, 
p. 1167 

Municipal corporations, post 
Nature and purpose of clause, § 569(1), p. 559 
New trial, criminal prosecution, § 592 
Nonresidents, service of process, § 619, p. 789 
Notices, post 

Nuisance, regulation or abatement of, § 612, 
p. 761; §679 

Occupational disease act, § 684, p. 1095, n. 31 
Occupations, post 

Offenses, creation and definition of, § 580, pp. 
624-630 

Opportunity to be heard or defend as essential 
element, § 569(4), p. 574 
Orderly proceeding as, | 611, p. 745, n. 62 
Parent and child, parent’s right of action for in¬ 
juries to child as violative of, § 635 
Parole laws, § 593, p. 684 


Due process of law—Continued 
Parties, civil proceedings, § 618 
Penalties, statutes imposing as violative of, § 640 
pp. 899-905 

Pensions, deductions of wages, § 689(1) 

Personal and individual rights, post 
Personal injuries, statutes imposing liability as 
violation of, § 632 

Personal rights, protection of, § 574 
Personal service, statutes requiring as denial of 
§ 619, p. 787 

Persons protected, §§ 572, 573 
Petition, right of protected by, § 214, p. 1163 
Physical taking as necessary for deprivation of 
property, § 602, p. 716 

Picketing, legislation authorizing as violation of, 

§ 684, p. 1100 

Pipe lines, regulation as denial of, § 698, p. 1170 
Plea, criminal prosecution, § 588 
Pleading, civil proceedings, § 620 
Police power, 

Deprivation of property in exercise of, § 602, 
p. 715 

Guaranty as affected by, § 571, pp. 588-599 
Police regulations in violation of, § 198, p. 965 
Use of private property, § 188, p. 934 
Political affiliations, discharge of employees, 

§ 687 

Political subdivisions, control over, § 570 
Pollution of water, regulations in respect to as 
violation of, § 606, p. 734 
Pragmatic test, § 569(1), p. 566 
Preliminary complaint and warrant, criminal 
prosecution, § 583 

Preliminary examination and commitment, § 585 
Preliminary proceedings, § 612, p. 749, n, 70 
Presumptions, 

Civil proceedings, § 621, p. 814 
Validity of state statute challenged, $ 99, 
p 414, n 5515 

Price-fixing, §§ 690-696, pp. 1124-1151 
Privacy, guarantee of right of, § 574 
Private carriers, regulations as denial of, § 698, 
p. 1165 

Privileges and immunities, guaranty of, § 569(2), 
p. 568 

Procedural aspects, § 569(4) 

Procedure, eminent domain proceedings, § 646, 
p. 927 

Process, form of, § 619, p. 785 
Professions, regulation or prohibition of, §§ 668- 
683, pp. 1059-1093 

Property, deprivation of, §§ 599-610, pp. 695-742 
Property rights. 

Inclusion with guaranty of, I 209, p. 1050 
Statute imposing liability for injuries to as 
violative of clause, § 636 

Provisional remedies as denial of, § 613, pp. 762- 
766 

Public employment, § 576 
Public improvements, post 

Public office, property within meaning of clause 
as including, § 600, pp. 705-711 
Public officers, control of, § 576 
Public service corporations, regulation of charges 
and tolls, § 327, p. 1364 
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Public utilities, regulation as denial of, f fSOO, p. 
1170 

Public work, regulation of employment on as de¬ 
nial of, S 685 

Publication of service, 9 610, p, 7^ 

Purpose of guaranty, § 560(1), p. 550 
Quarantine regulations as denial of, | 505 
Question of fact or law of warrant of, § 560(1), 
p. 566 
Railroads, 

Liability for injuries, § 641 
Regulation as denial of, § 608, p. 1157 
Rates, regulation as violation of, 9f 60CM500, 
pp. 1124r-1151 
Recognizances, f 584 
Recovery of taxes paid, { 648, p. 065 
Regulation of labor unions, § 684. p. 1105 
Rehearing as authorized by, f 622, p. 826 
Religious liberty as guaranteed by, 9 206(1), 

p. 1010 

Remarks of judge in civil proceetilngs, f 624, 
Il884 
Remedies, 

Application of guaranty to, || 611-620, pp. 
748-678 

Limitation or suspension as denial of, f 615, 
pp. 771-778 

Withdrawal or dbamge of as dk^nial, | 614, i 
pp, 767—771 

Removal from office as violation of, f 600, p. 707 : 
Renewal or revocation of llceim^s, 9 650, p. 1023 
Repeals as violative of, { 560(1), p, 566 
Requisites and sufficiency, § 560(3) 

Res judicata doctrine, § 625, p. 830 

Residence, regulations respecting as denial of, 

§ 700 

Restriction of liability, 5 643 
Restrictions on use and control of private pr<^ 
erty as denial of, § 602, p. 712 
Retrospective laws, validity, 5 416 
Review, 

Administrative proceedings, § 620, pp, 873- 
878 

Civil proceedings, § 626, pp. 844-848 
Condemnation proceetilngs, § 646, p, 030 
Criminal prosecutions, S 504 
Revocation of licenise, § 650, p. 1027 
Rights protected, 8 560(2) 

Sales of goo<ls, regulation as denial of, 8 680 
Sales tax, 8 659, p. 1020 

Schools and school districts, regulations re? 2 pect- 
ing as denial of, 8 707, p. 1204 
Searches or seizures, applicability to, 8 568, 
p. 547, n. 51 

Securities, regulation of sales, § 681 
Self-incrimination, protection against, | 580. 
p. 651 

Seniority rights of employees, protection, f 684, 
p. 1096 

Sentence and punishment, § 503, p|l 679-688 
Service of process, § 619, pp. 785-812 
Services without compensation, requirement as 
denial of, 8 701 

Sewage regulations, § 606^ p. 734 
Sexual sterilization, laws relating to as not vio¬ 
lative of, 8 574, nu 75 


Dne proces.«* of law —Continued 

Sherman Anti-Trust Act as not violation of, 

{ 5S0, p. 030 

Siiiiike ri*gu!atk»us as violation of, f 606, p. 735 
S|»e^'ial pro<*t.*<ding8, f 612. pp. 74ik-762 
State constitutions, guararsry luidcr, g 568, p, 552 
Steamships, taxation of, 9 648, p. 9-58 
Stock exchange memteDfhip. taxation of, § 648, 
p. 958 

Stock laws, I 706 

Stockholders, taxation of, 9 P* 665 
Stfx*kyard c<f>xnimwies, rate regulation as denial of, 

I 693 

StriH^t milroads, regulation as denial of. I 6^, 

p. 1166 

StrcH‘ts, regulation as <fenlal of, 8 704, pp. 1188- 
1193 

Suhsi'ription contracts, validation of as violation, 
f 610 

SuMtantive law, tletermi nation of, f 611, p. 744 
Succession taxes. 8 655. p. 987 
Summary judgm«uit, entry as violation of, { ^5, 
p. 838 

Summary proceedings, $ 612, pr». 749-762 
Summary trial and conviction, $ 586 
Surprise, 8 5tU)(L, p. 566 
Surtax, i 657, p. 1092 

Suspension i»f remedies as violation of, § 615, 
pp. 771-77S 

Synonymous terms, § 567, p. 540 
Taking property for private 8 647, pp. 940- 
944 

Application of clause, I 56CH2), p. 567 
Liberty to cmitract, guaranty of, | 575 
Taxation, post 

Territories, inhabitants of as protected by guar¬ 
anty, 8 572 

Tickets, regulation of sale of, § 682 
Torrens law, f 647, p. 942 

Trades, reguiatifin or prohibition of, 81 668-683, 
pp, 1059-1093 

Trading stamps, regulations respecting issuance 
as denial of. 8 6^3 
Trial, 

Civil proceedings, f 624 
Course and c^ondiict of in criminal prosecu¬ 
tion, 8 5i01, p. 67^ 

Tnist funds, regulation in respect to as violation 
of, 1608 

Turnpike companies, rate regulations, 9 
Unemployment compensation laws, f 689(2) 

Union shop, i 684, p. mm 
Utility cards, 8 659, p. 1022 
Utility holding compaides, regulation as denial 
of. 8 699, p. 1173 

Vacation of judgment, 9 635, p. 840 
Vacation of state or highway, S 646, p. 939 
Vaccination of schik>i children, requirement as 
violation of. § 606, p. 7:^3 
Venue, 

Civil proceedings.} 617 
Criminal prosecutions, | 581 
Wages, regulation of right to contract respecting 
as denial of, 9 689(1) 

War as basis of denying, { 5IKH1), 566 

War tax as violative of, 9 656 
Water companies, rate regulations, { 696 
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Weights and measures, regulation as denial of, 
§ 674, p. 1082 

Windfall tax, § 657, p. 1001 
Withdrawal of jurisdiction, § 616 
Withdrawal of remedy as denial of, § 614, pp. 767- 
771 

Women, guaranty as protecting, § 572 
Workmen’s Compensation Acts, § 634, p. 888 
Worship of God, guaranty of right, § 574 
Zoning regulations as denial of, § 703, p. 1179 
Due significance, due process of law, § 569(1), p. 559 
Duration, imprisonment for debt, § 204(1) 

Duress, 

Consideration of in determining validity of en¬ 
actment, § 154, p. 811 

Criminal proceedings, waiver of constitutional 
benefits, § 91 

Estoppel of one applying for and accepting certif¬ 
icate of convenience under from questioning 
validity of statute involved, § 90, p. 281, n. 12 
Dwellings, 

Business within certain distance of, regulation 
as denial of due process, § 670 
Intoxicating liquors in, privilege or immunity in 
respect to, § 474 

Dying declarations, validity of statute making ad¬ 
missible, § 269 
Easement, 

Due process of law, protection of as property, 
§ 599, p. 698, n. 20.10 

Eminent domain proceedings, delegation of legis¬ 
lative power to judiciary, § 139, p. 646 
Railroad right of way, due process of law in re¬ 
spect to, § 698, p. 1161 

Ecclesiastical questions and controversies, concern 
of courts, § 206(1), p. 1029 

Economic abuses, legislative power to correct, § 98, 
p. 358, n. 1.58 

Economic activity, assembly on petition, right of, 
§ 214, p. 1165 
Economic conditions. 

Change in as justifying enactment of state stat¬ 
ute violating constitution, § 71, p. 218 
Delegation of legislative authority or duty as un¬ 
warranted because of, § 133, p. 555, n. 5 
Legislation adapting life to continuous change, 
due process of law, § 569(5), p. 583 
Liberty of contract as restricted by, § 210, p. 1070 
New concepts, § 3, p. 24, n. 23 
Police power. 

Affected by change in, § 196 
Object of improvement, § 175, p. 896 
Unemployment Compensation Act, § 515(2) 
Economic customs, consideration of by court in pass¬ 
ing on principles, § 144, p. 697 
Economic depression, emergency measures as justi¬ 
fied by, § 71, p. 216, n. 73 

Economic emergencies, emergency moratorium laws, 
impairment of obligations, § 393, p. 78 
Economic facts, review by judiciary on which legisla¬ 
ture based conclusion that evil existed, § 151(3), 
n. 9 

Economic forces, due process of law, use to restore 
value of loss by operation of, § 569(1), p. 564 
Economic interest, impairment of contractual obliga¬ 
tion, exercise of police power, § 281, p. 1286, n. 75 


Economic oppression, police power as appUcable for 
prevention of, § 175, p. 902 
Economic poisons. 

Due process of law, manufacture, sale and use 
without denial of due process, § 668 , p. 10 ^ 
Executive power to supervise sale and manufac¬ 
ture as encroachment on judiciary, § 173 

p. 882 

Economic policy. 

Freedom of state to adopt to promote public wel¬ 
fare, § 180 

Judicial inquiry into legislative determination of 
§ 154, p. 787, n. 5 

Matters pertaining to as outside range of judicial 
functions, § 145, p. 703 

State action as subject to due process of law 
guaranteed, § 571, p. 590, n. 40 
Economic subjects, freedom of speech, § 213(3) 
Economic wfelfare, police power protection, § 182, n. 67 
Education, 

See, also. Schools and school districts, post 
Commission, discretionary or quasi-judicial pow¬ 
ers, delegation to, § 173, p. 869, n. 82 
Compulsory education, due process of law, § 707, 
p. 1204, n. 69 

County board of public instruction, estoppel to 
raise constitutional questions, § 90, p. 277, 
n. 74.5 

Criminal proceedings, factors considered in de¬ 
termining waiver of rights, § 91, n. 95.15 
Delegation of legislative power respecting to mu¬ 
nicipal corporations, § 140, p. 656 
Equal protection of laws, legislation as denial of, 
§ 508 

Officers or boards, executive discretion as conclu¬ 
sive on judiciary, § 156, p. 822 
Police power as affecting right of, § 207 
Police regulations, § 194 
Educational institutions. 

Class legislation, § 496, p. 264 
Due process of law, deprivation of property with¬ 
out, § 573, n. 67 

Exemption from taxation, § 465, p. 204 
Judicial inquiry in respect to legislative classifi¬ 
cation, § 154, p. 814 

Statutes impairing grants of land to, § 290 
Trust funds, due process of law, § 608 
Vested rights in trustee, § 229 
Educational policy, executive department as without 
power to fix, § 169, p. 855 

Educational purposes, taxation for construction of 
community building for, due process of law, § 648, 
p. 954 

Educational system of state, vested right in manner 
or method of development, § 243 
Effect, 

Construction of constitution as determined by, 
§ 18 

Decision of court declaring statute unconstitu¬ 
tional, § 101, p. 469 

Effect of constitution. Operation and effect of con¬ 
stitution, post 

Effect of language, construction of constitution to de¬ 
termine, § 12 

Effective date of constitution, § 39 
Efficiency judgments, emergency moratorium laws, 
impairment of obligations, § 392, p. 77 
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Eight hour law, exemptions from operation of, valid¬ 
ity of law granting, $ 465, p. 200 
Ejectment, 

Civil procedure, regulation of as denial of due 
process, § 611, p. 748, n. 68 
One process of law, withdrawal or change of 
remedy as violation of, § 614, p. 771 
Emergency housing laws, impairment of obliga¬ 
tions, § 393, p. 79 

Legislature to provide for payment of Judgment 
in, 1124 

Orders to seize possession of real estate in, clerks 
as authorized to issue, § 173, p. 884 
Ejusdem generis, construction of constitution, appli¬ 
cation of doctrine, § 22 

Elasticity, constitutional Umitatlons, { 71, p. 216, n. 73 
Election boards. 

Appointment by court, legislation authorizing. 
1163 

Legislation increasing membership as denial of 
due process, $ 600, p. 707, n. 65.10 
Orders, etc,, legislation by means of, i 169, p. 852 
Election contests, 

Costs of, legislation respecting as denial of equal 
protection, { 650, p. 490, n. 26 
Judldal determination of, legislative authoriza¬ 
tion, {1^, p. 841 

Jurisdiction to determine, constitutional provi¬ 
sions relating to as not self-executing, { 58, 
XL 67 

Legislation authorizing trial by hoard of super¬ 
visors as encroachment on judldary, § 173, 

p. 888 

Election districts, executive department as having 
power to divide county Into, { 169, p. 855 
Elections, 

Administrative function to order to be held, 

4 105, n. 20 

Amendment of state constitutions, canvass of 
vote and declaration of result, S 10 
Assembly and petition, laws regulating as not 
abridgment of right of, S 214, p. 1172 
Class legislation, § 498, pp. 278, 282 
Corrupt practices, generally, ante 
County election board, referend^im on constitu¬ 
tional amendment, certificate of total votes 
cast, § 10, n. ^ 

Curative acts in respect to, 5 425 
Defects, power of legislature to cure, § 314 
Delegates to constitutional conventions, legisla¬ 
tive power to prescribe time and manner, | 8 
Delegation of legislative power respecting, 
Judiciary, § 139, p. 644 
Municipal corporations, § 140, p. 656 
Due process of law, 

Kegulation as denial of, { 707, p. 1203 
Summary proceedings as denial of, f 612, 
p. 754 

Election machinery, statutes prior to self-execut¬ 
ing constitutional jurovislons resorted to for, 

5 52, n. 38 

Equal protection of laws, formation of new polit¬ 
ical parties, | 566 

Executive discretion of oflScers in reei^ct to as 
conclusive on judidary, { 156» p» ^2 
Exemptions, operation of law, $ 465> p. 200 

ISA C.XS.—S3 


Elections—Continued 

Expenses, power of legtslatnre to prescribe man¬ 
ner of payment, | 464, p, 192 
Freedom of asssembly as not dependent on out- 
ctune of, § 214, p, 1163 

Freedom of speech or of press aa abridged by 
laws regulating, 4 213<23) 

Governor’s discretion in respect to calling of, 
S 197 

Judicial determination of questions relating to, 
II 148 

Judicial Inquiry into wisdom, etc^ of legislation 
relating to, | 154, p. 795 

Judicial interference with legislative actions In 
respect to, f 151(1), p. 751 

Judicial power in respect to, legislative autliorlza- 
tion, § 165, p. 841 
Legislation, 

Constitutional prorislons amferring discre¬ 
tionary power, I 64 

State on questions generally, fourteenth 
amendment as guarantying right of, f 458 
Legislative body as sole judge of election of 
members, | 152 

Legislative investigations of frauds and odmlnal 
conduct as encroachment on Judiciary, | 122 
la^islatlve power in respect to r^n^latlon of, 
I lOT 

Municipal ofScers, legislative control as impair¬ 
ment of obligation, | 396 

Participation in as estoppel to deny validity of 
statute Involved, | 90, p. 2r72 
Personal liberty as dependent on outcome, f 202, 
p. 987 

Petition, legislative provision making decision of 
judges final, f 128, p. 532, n. 90 
Poll tax, generally, post 
Primary elections, post 

Privileges or immunities in respect to, i 464, 
p. 191 

Proposed constitutional amendment^ submission 
to voters, | 9, p; 66 
Registration of voters. 

Constitutional provisioiis relatii^ to as not 
self’Caeciiting, } 63, n, 49 
Exemption of certain persons, validity of law 
granting, § 465, p. 2«¥» 

Judicial inquiry Into wisdom, etc, of legis¬ 
lation relating to, $ 154, p 795 
L^islation requiring as abridgement of priv¬ 
ileges or Immunites, | 488 
Power of l^slature in respect to, { 464, p. 192 
Religious freedom as dependent on outcmcoe, | 206 
(1>, p. 1023 

School matters, delegation of I^lslatlve powers 
respecting, 1140, p. 673 

Self-executing provisions of constitution relating 
to. S 53 

Special elections, post 

Submission of proposed amendments, state con¬ 
stitutions, { 9, p 56 

Summary proceedings!, due process of law, | 612, 
p 7C^ 

Supervisor, power of court to appoint, { 163 
Voting machines, generally, post 
Elective acts, workmen's compensation due process 
of law, i 634, p. 4^1 
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Electors, delegation of legislative power in respect 
to qualifications, § 138, p. 634 
Electric brakes, railroads, requirement as to as denial 
of due process, § 698, p. 1158 
Electric companies, 

Equal protection of law, requirement as to fur¬ 
nishing current on application as denial of, 
§ 518, p. 375 

Exclusive franchise, validity of, § 464, p. 191 
Exclusive grant or franchise, impairment of ob¬ 
ligation in respect to, § 326 
Franchise to usb highway for power lines, vest¬ 
ed rights, § 241, p. 1221, n. 67 
Impairment of obligation, regulation of business, 
§ 333, p. 1375 

Occupation tax, ^ant of special privileges Iby 
state, § 464, p. 196 

Poles and lines, police power control over plac¬ 
ing,'§ 333, p. 1376 
Kates, regulation as violation of. 

Due process, § 692, pp. 1143-1147 
Equal protection, § ^19, p. 380 
Regulation of conduct of business as impairment 
of obligations, § 373, p. 41 
Services without compensation, requirement of as 
violation of due process, § 692, p. 1145 
Electric light districts, public improvements, legisla- 
, tion authorizing as denial of due process, § 660, 
p. 1033 

Electric railways, class legislation, § 495 
Electric vvires, discriminatory features of a statute 
prohibiting tapping, raising constitutional ques¬ 
tion, § 88, h. 98 
Electricians, 

Class legislation, § 496, p. 265 
Equal protection of law, license or license tax, 
§ 530, p. 441 
Electrocution, 

Due process of law as not violated by provision 
for, § 593, p# 681 

Legislation changing manner of execution from 
hanging to as not ex post facto, § 442, p. 152 
Eleemosynary corporations^ 

Removal of trustees in violation of terms of 
charter, legislative provision for as invalid, 
§117 

Tax exemptions, consideration for, § 335, p. 1381 
Elementary schools, registration, equal protection of 
laws, § 566, n. 97 

Elevated street railway, location made irrevocable by 
contract as property with due process clause, 
§ 599, p. 701, IL 35 

Elimination of statutory words^ power bf judiciary, 
§ 151(1), p. 744 

Embalmers, eqqal protection of law, license or license 
tax, § 530, p. 441 

Embargo on trade goods, delegation of legislative 
authority, i 138, p. 605 ;• 

Embezzlement, 

Enlargement of statutory scope as legislktive 
question, § 151(6), n. 60 

Public, funds, self-executing constitutional provi¬ 
sions, § 59, n. 78 
Emergeneies, 

Alteration of contract as impairtoent,, | 355 


Emergencies—Continued 

Apportionment of public funds In, delegation of 
legislative power in respect to, § 138, p. 636 , 

Congress^ power under constitution as not 
larged by, § 68 , p. 182 

Consideration by judiciary of construing statute 
as encroachment on legislature, § 151(1) p 743 
Consideration of in determining constitutionalitv 
of statute, § 97, p. 350, n. 81 
Delegation of legislative power to declare S 
p. 556, n. 14 ' ^ ^ 

Due process of law, 

Deprivation of property as justified by, « 602 
p. 716 ® ^ 

Legislation as effected by, § 569(5), p. 5 S 4 
Equal protection of law, guaranty as affected by, 
§ 557 * 

Executive power, § 167, n. 88 
Governor’s discretion in declaring existence of 
§ 157 

Housing laws enacted in, impairment of obliga¬ 
tions, § 393, p. 79 

Impairment of obligation as justified by, ^ 281 
p. 1291 

^legislation altering contracts during, § 355 
Injunction bond, summary judgment on as denial 
of due process, § 613, p. 766 
Judicial determination of existence requiring 
enactment of statute', § 151(2) 

Legislative determination as subject to judicial 
review, § 151(3(), p. 739, n, 89 
Mandatory constitutional provisions as not to be 
disregarded because of, § 61, n. 7 
Moratorium laws, impairment of obligation by, 
§ 393, p. 76 
Police power, post 
Police regulations in, § 194 
Presumptions, validity of statute, § 100, p. 447, 
n. 4; § 100, p. 454, n. 15 

Prompt justice, guaranty of in respbct to, f 719 
Railroad car service ’in, delegation of legislative 
power in respect to, § 138, p. 595 
Rates, gas or electric companies, fixing of as vio¬ 
lation of due process^ § 692, p. 1146 
Rents, 

Due process of law as violated by, § 615, p. 776 
Regulation ip period of as denial of equal 
protection, *§ 516 

Review of legislative determination as to exist¬ 
ence, § 151(2) . 

School districts, provision for relief as delegation 
of legislative power, § 138, p. 625, n. 48 
State legislature, power to declare, § 70, p. 1^, 
n. 1 

Statute .failing to coyer, validity of, § 71, p. 219 
Suspension, , . 

Constitution and guaranties as not authorized 
by, §'3,,p, 23 , 

Enforcement of rights, impairment of vested 
rights, § 254, p. 1246 

Remedies by reason of as denial of due proc^ 
ess, § 615, p. 775 
Validity of, 

Federal legislation as affected by, § 71, p. 222 
.. Statutes as affected by, § 71, pw 216 
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Waiver of constitutional provisions in, I p. 207» 
n. 4 

Emergency legislation, 

Police regulations, legislature as judge of neces¬ 
sity, § 198, p. 972 

Suspension of individual rights under police 
power, f 199, p. 984 

Emergency price control, jurisdiction to determine con¬ 
stitutionality, i 93, p. 303 

Emergency Price Control Act, judicial Interference 
with legislative action, { 151(1), p, 700 
Emigrant agents, equal protection of law, imposition 
of tax as denial of, { 530, p. 441, n. 48 
Eminent domain, 

Abandonment of proceedings, due process of law 
as violated by, 5 046, p. 930 
Apj^intment of commissioners in procwlings, 
legislative intent to impose restrictions as 
encroachment on Judiciary, { 116 
Assessment, 

CSompensation, due process of law, { 010, 
p, 935 

Payment of damages, legislative determina¬ 
tion of as encroaehnient on judiciary, 
S 125 

Charter of corporation, taking of as Impairment 
of obligation, $ 334 

Class legislation in respect to. $ 500, p. 290 
Compensation for property taken under, legisla¬ 
tive interfefence with as uneonstitutlonal, 
f 128, p. 537 

Ondemned property, recovery, due process of law, 
withdrawal or change of reme^ In violation 
of, § 614, p. 770 

Corporations endowed with power of, | 137 
Validity of grant of pbwer, | 462 
Costs, due process of laws requiring taxation of, 
§ 646, p. 939 

Damages, legislative ascertainment of as en¬ 
croachment on judiciary, § 125 
Delegation of legislative power respecting to 
judiciary, § 1^, p. 646 

Due process of law, taking of property under 
power of, 1646, pp. 919-O40 
Equal protection of laws, exercise of power as 
denial of, § 509 

Estoppel of property owners to question validity 
of statute authorizing taking of property, j 90, 

p. 280 

Executive power, 

Determine right of condemnatloa, $ 171, p. 861 
Encroachment on judiciary, { 173, p. 874 
Foreign corporations, contract right to exercise 
power, 5 329 

Hearing, due process of law as requirtng, § 646, 
p, 930 

Impairment of obligations by exercise of power, 
§282 

Statse, S 290 

Judicial inquiry Into wisdoiai, ^c-, of legislation 
relating to, § 154, p, 795 

Judicial inteiHrerence with legishttlve actions in 
respect to, S 35ia), P. 752 ^ ^ 

Judicial power to determine proper exercise of, 
5144,p. m 


COKSTITimONAL LAW 

Eminent domain—Continued 

Navigation, delegation of legislative powdr to 
exercise right in devdopment of, | 1^ p. 698 
Notk^e, dbe process of law as requiring, | 646, 
p. 930 

Payment r»f compensation, due process of law, 
I fH6, p. 933 

Privileges or immunities, right of state to exercise 
as affected by clause relating to, I 472 
l^rocednre, due process of law in respect to, { 646, 
p. 927 

Projji?rty right as subject to i)Owers of govern¬ 
ment, I 299, p, 1056 

Public use, raising constitutionality of statute 
authorizing, j»ersons entitled, | 87 
Publication of Kotk*e, due process of law as satis- 
fiwl by, } 6lt), p. 935 

Quasi public utilities, special prlvileg«?A j 464, 
p. 191 

Iteview of eondemnathm proceeding, due process 
of law as including right of, | 616, p. 936 
Seif-executing provisions of constitution relating 
tu takhr: property under power of, { 49, 
pp, 149, 150 

StixkJieiciers, impairment of contracts under pow¬ 
er of, f 365 

Time, uHseKsment of compimsatloji, f 649, p. 937 
Vacation of str*x4», highways and alleys, due 
process, ! 64tt, p, 939 

Vested rights in land taken for public use, I 248 
Employees, 

Fellow servant rule, post 

Limkatiojis on rights of freedom of speech and 
of press, § 213:21) 

Master and servant, i)ost 
Unempluyiiiout ewmixuisation, post 
Workuien*s ctmipensatlon, pemt 
Employers, 

Fellow servant rule, post 
Frmloin of guaranteed, | 

Master and jservant, post 

Rights of under freed«»m of speech guaranteed, 

I 213ffi) 

Unemployment compenmtirm, post 
Workmen's compensation, post 
Employers' Liability Act, 

e<jual protection of law as denied 
by, I 552, p. 491 

Ck>nstJtutional provisions as to enactment not self- 
executing, i 51t n. 6 

Impairment of obligations, defenses under acts 
relating tov $ 397 

Judicial Inquiry into wisdom, etc^ Of legislation, 

1154, p. 799 

Liberty to contract as not Infringed by, { 210, 
p. lom n- 
Employment, 

Civil service laws extensloa, private eltiisetis right 
to attack constitutionality, | 78v n. 17 
liberty to contract in respect tO, { 211, pp. 1077- 
1081 

Employment agencies, 

Charges, regulation as violaticm of due process, 

{ 696, p. 1128 
Class legislarion, 
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Employment agencies—Continued 
Equal protection of law, 

License or license taxes, § 530, p. 441 
Eegulation as denial of, § 513 
Executive determination of controversies as en¬ 
croachment on judiciary, § 173, p. 882 
Fees, regulation of as denial, 

Due process, § 690, p. 1132 
Equal protection of laws, § 516, n. 84.15 
Liberty to contract as infringed by restricting 
rights of, § 211, p. 1079 
Licensed, 

Impairment of contractual obligations, § 287, 
n. 34 

Requirement as denial of due process, § 659, 
p. 1013 

Employment certificates, liability of employer for per¬ 
sonal injuries to minors without, § 634, p. 887 
Employment contracts, 

Imprisonment for debt in case of fraud in ob¬ 
taining money under, § 204(4) 

Liberty to contract, § 211, pp. 1077-1081 
Repeal of statute as impairment of contractual 
obligations, § 281, p. 1290, n. 87 
Retroactive operation of constitutional provision 
forbidding, § 40, p. 123 
Enabling acts. 

Constitutions of new states framed and adopted 
by, §5 

Distinguished, § 45, n. 11.65 
Federal constitution as, § 68, p. 181, n. 34 
Fundamental and paramount law unaffected by 
state constitution, § 42, p. 131 
Enactment of laws, delegation of legislative power 
prohibited, § 133, p. 553 

Encroachment, religious liberty, § 206(1), p. 1028 
Encroachment between departments, 

Executive department, post 
Judicial department, post 
Legislative department, post 
Separate departments, § 104 
Enemy aliens, judicial inquiry into wisdom, etc., of 
legislation, § 154, p. 790 

Enemy nation, property of national of, confiscation, 
§ 645, p. 919 

Enemy property, delegation of legislative power in 
respect to, § 138, p. 631 
Enforcement, 

Assessments for public improvements, due process 
of law in respect to, § 663 
Constitution, judges, legislators, etc., as bound to, 
§3,p.24 

Income tax, due process of law in reject to, § 657, 
p. 1003 
Law, 

Delegation of power to administrative oflScers 
for purpose of, § 138, p. 581 
Executive department, § 167 
Legislative power to exercise forbidden i>ower 
to facilitate, § 70, p. 207 
Engineers, licensing. 

Delegation of legislative power, § l38, p. 610, n. 7 
Due process of law as denied by requirement, 
§ 659, p. 1013 

England, unwritten constitutions, § 2, n. 13 
English jurisprudence, ooi^titutional law as Ameri¬ 
can graft on, § 1 


English language, conduct of judicial proceedings, 
self-executing constitutional provisions, § 5 g ^ 
Engrossing, resolution, proposed constitutional amend¬ 
ment, § 9, p. 50, n. 84 

Enjoyment of proi>erty, guaranty of right, § 209 iv 
1050 ’ ^ 

Enlargement of remedies. 

Legislative provisions as encroachment on judi¬ 
ciary, § 128, p. 514 

Vested right in statute enlarging, § 257 
Enrolled bill rule, due process of law, applicability to 
action challenging validity of legislative act as 
denial of, § 569(5), p. 585 
Enrollment, resolution, proposed amendment of con¬ 
stitution, § 9, p. 50, n. 84 

Entertainment, discrimination because of race or color 
as denial of equal protection of laws, § 542, p. 
475 

Enumerated powers, federal government as one of, 

§ 68, p. 181 

Enumeration, statutes expressly repealed by consti¬ 
tution, § 43, p. 135 

Epidemics, private property, destruction xmder police 
power without notice or hearing, due process of 
law, § 645, p. 914, n. 17 

Epileptics, pursuit of happiness as not affected by 
laws forbidding marriage, § 208 
Equal dignity, constitutional provisions, § 23, p. 94 
Equal protection of laws, §§ 502-566, pp. 296-636 
Administrative action in violation of, § 505, p. 306 
Advertising, discrimination or classification in re¬ 
spect to, § 511, p. 341 
Aliens, § 503 

Game and fish laws, § 536 
Allegation as to repugnancy of statute warranting 
determination of constitutionality, § 96, p. 
338, n. 40 

All-embracing legislation, | 505, p. 311 
Animals, regulation of keeping and use as denial 
of, § 537 

Anti-trust laws as denial of, § 511, p. 353 
Appointment of public officers, § 508 
Arbitrary discrimination necessity of in respect 
to denial, § 505, p- 313 

Assessments, local improvements, § 532, pp. 445- 
448 

Attorneys at law, license, § 530, p. 440 
Attorneys" fees, allowance to successful party as 
denial of, § 550, p. 490 
Bail bondsmen, license, § 530, p. 440 
Bank stockholders liability, | 566 
Banks and banking, regulation and classification 
of, § 511, p. 341 
Barbers, 

License, § 530, p. 440 
Regulations as denial of, § 511, p. 3OT 
Benefits conferred, § 505, p. 310, n. 38 
Relation of tax to, § 520, pp- 398, 399 
Billboards, discrimination as denial of, | 535 
Blacklisting of ^ployecs, statute forbidding as 
denial of, § 513 

Blue sky laws as denial of, § 511, p. 358 
Bookmakers on horse races, license or license tax, 
§ 530, p. 443, iL 67 
Brick masons, license, § 530, p. 440 
Bridges, construction and maintenance, § 533 
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Equal protection of laws—Oontinuetf 
Brokers, 

Licen^, § 530, p. 440 
Regulation as denial of, S 511, p. 358 
Building and loan associations, regulation and 
classification of, § 511, p. 341 
Building regulations, | 506, p. 325, n. OO; S 535 
Burdens imposed as affecting, | 505, p. 310, n. 38 
Relaticm of tax to, | 520, pp, 308, 300 
Business, 

Regulation of, 1510 
Right to engage in, S 506. p, 325 
Carriers, liabilities of, f 555 
Chain stores, classification for taxation, | 530, 
p. 437 

Change of venue, statute providing for as viola¬ 
tive of, S 662, p. 515 

Charges, regulation as denial of, $ 516 
Charitable corporation trustees, method of elect¬ 
ing, f 508 

Chauffeurs, license taxes, J 620, p. 433 
Civil remedies and procedure, H 557-562, 502- 

519 

Claims, liability for failure to pay, f 548 
Classification, S 606, p. 314 
Police power, f ^ 

Color, discrimination by reason of, U 538-543, pp. 
450-480 

Commission merchants, license, | 530, p. 440 
Compensation of officers, 4 508 
Compromise of tax^ as denial of, f 520, p. 398 
Condemnation proceedings, j 500 
Congressional action, § 505, p, 307 
Construction of amendment to federal constitu¬ 
tion guaranteeing, S 60 
Construction of highways, S 633 
Contractors, license, S 530, p. 440 
Co-operative marketing associations, $ 511, p. 353 
Corporations, ante 

Cosmetologists, license or license tax, § 530, p. 440 
Costs, liability for, § 550, pp. 489-492 
Cotton gins, license or permit requirements as 
denial of. § 618, p. 375 
Counties, ante 

Creation of liability, §§ 615-556, pp. 482-502 
Crimes and criminal procedure, race or color as 
ground for discrimination, § 543 
Criminal liability, § 563, p. 519 
Criminal procedure, I 663, p. 523 
Cro^-examination, legislation respecting, f 562, 
p. 517 

Bebte, liability for failure to pay, $ 548 
Ilefenses, § 561 
Defined, § 502 

Dental hygienist, license, S 530, 440 

Dentists, license or license tax, § 630, p. 440 
Discharge of liability, {$ 545-556, pp. 482-502 
Disciplinary measures of procedures of public 
office, § 506 
Discrimination, 

Localities, § 606, pp. 323-827 
Test of denial of, | 505> p. 312 
Displacement of lien, § 547 
Double taxation, § 520, p. 392, n. 67 
Drainage di^ricts, assessment, | 532, p. 447 
Due process of law to secure, § 569(1), p. 562 
Elections, formation of new political parties, | 666 
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Electricians, license or license tax, f 530, p. 441 
Embnimers, license or license tax, § 530^ P> 441 
Emergency as affecting, | 557 
Eminent domain, exercise of power as denial of, 
1509 

Employment agenda 

License or license taxes, I 530, p. 441 
Regulation as denial of, | 513 
Entire field, legislation as required to cover, | 505, 
p. 311, n. 39 

Escheat, leglslatioa respecting as denial of, i 549, 
n. T 
Evidence, 

Criminal pre^eeution, | 563, p. 527 
Legislation re^^pecting as violative of, { 562, 

p. 616 

Executive action In violation of, I p. 306 
Executors and administrators, exemfition from 
liability for co«t» as denial of, 8 550, p. 480 
Exemptions from taxation as denial of, 8 521 
Express companies, license or license tax, | 539, 
p. 441 

Extradition, failure to grant hearing on, f 563, p. 
620 

Foes, liability for, 8 550. pp. 480-402 
Fingerprinting of arrestfsd person.^, § 563, p. 529 
Fire regulations as denial of, § 5%‘i5 
Fluoridation of municipal water system, 8 566 
Food, regulation of manufacture, ete, i 511, p. 
346 

Foreign corporations, 1504 
Remedies, * m p 569 
Forfeiture, liability for, § 549 
Fourteenth Amendment, | 502 

Scope of prohlldtion, § 505, p, 305 
Franchises, taxation of, $ 527, p 413 
Game laws, regulation of right to take game. 
8 536 

Garages, license or license tax, j 530, p. 442 
Gasoline tax, { 529, p 439 

Governmental agencies, legislation afTecting, f 598 
Graduated tax as denial of, ! 530, p. 437 
Gross receipts tax, exaction of as denial, f 527, p. 

418, n. 68 
Guaranty of, | 

Hours of labor, regulation as denial of, | 514 
Husband and wife, legislation preserving wife's 
common-law disabilities as violative of, f 566 
Income taxes, classification as denial of, 8 523 
Indeterminate sentence as violative of, f 564 
Inequality alone as Invalidating law, { 595, p 314 
Inheritance taxes, classification as denial of, 
8 524 

Instructions, giving or refusal as denial of, | 562, 
p 514 

Insurance, classification and regulation, 8 511, p. 
343 

Insurance companies, license or Ikn&me tax, f 530, 
p. 441 

Interest, regulation as denial of, I 516 
Intermarriage between raots^ statute prohibiting 
as denial of, 8 541 

Intoxicating liquors, rcgulatitm of sale, } 512 
Judgment, regsdntlons or rules relative to as vio¬ 
lative of, i m P 548 

Judicial action In violation of, 8 505, p 306 



CONSTITUTIONAL LAW 


Equal protection of laws—Continued 

Judicial detjennination whether state statute levy¬ 
ing tax constitutes denial of, § 149, p. 715 
Jurisdiction of courts, § 558 
Jury, post 
Labor, 

Legislation respecting disputes, § 559, p. 506 
Regulation of employment as denial of, §§ 513- 
515, pp. 361-369 

Labor unions, exception from operation of anti¬ 
trust statutes as denial of, § 511, p. 354 
Laundries, regulation of, § 511, p. 345 
Legislative action as violative of, § 505, pp. 209, 
306 

•Liabilities, creation or discharge of, §§ 545-556, 
pp. 482-502 

Licenses and license taxes, §§ 529-530, pp. 419^ 
433 

Liens, creation or displacement of, § 547 
Limitation of actions, legislation respeicting as de¬ 
nial of, § 560 

Liquid motor fuel, license or excise tax based on 
sale of, § 529, p. 430 

Local improvements, §§ 531, 532, pp. 443-448 
Localities, discrimination as to, § 506, pp. 323- 
327 

Lockouts, statute requiring employer to give notice 
of as denial, § 513 
Maintenance of highways, § 533 
Merchants, occupation taxes, § 530, p, 434 
Mines and minerals, regulations concerning as 
denial of, § 511, p. 351 

Minimum wage, statute providing as denial of, 
§ 515 

Money lenders, license or license tax, § 530, p. 441 
Monopolies, § 511, p. 353 
Motor carriers, occupation tax, § 530, p. 438 
Motor vehicles, statutes or ordinances regulating 
use of streets and highways as denial of, 
§534 

Municipal corporations, post 

Nature of prohibition, 505, pp. 305-323 

Nonresidents, § 503 

Remedies, § 559, p. 508 
Occupational taxes, § 529, p. 420 
Occupations, engaging in, § 506, p. 325 
Oil and gas, regulation of production as denial 
of, § 511, p. 350 

Operation and effect of amendments to federal 
constitution, § 69 
Oppressiveness, § 505, p. 314 
.Optometrists, 

License, § 530, p. 442 
Regulation as denial of, § 511, p. 354 
Oi^anic declaration of, § 199, p. 975, n, 28 
Outdoor advertising, § 511, p. 341 
Oyster packers, license or license tax, § 530, p. 442 
Petroleum products, regulation of production, 
etc., as denial of, § 511, p. 350 
Parking lots, license or license tax, § 530, p. 442 
Parking regulations as denial of, § 534 
iparole, classification and rules, § 564 
Pawnbrokers, license, § 530, p. 442 
Pe^ties, liability for, f 5^49 
j Perspnal ii^uri^, liability for, § 551 , 

Persons protected, §§ 503, 504, pp. 300-^305 
Pharmacy, regujiation of, § 511, pp. 353, 354 


Equal protection of laws—Continued 

Photographers, license or license tax, § 530. n 44^ 

Pleadings, § 562, p. 513 

Plumbers, 

License, § 530, p. 442 
Regulations as denial of, § 511, p. 358 
Police power, 

Legislation in exercise of as not denial, § 607 
Regulation of trade or business, f 510 
Poll tax, payment as prerequisite to registration 
as denial of, § 520, p. 399 

Population, classification according to, § 506 n 
325 ' 

Presumption, 

Taxing statute nondiscriminatory, § 100 
p. 465 

Validity of state statutes challenged, § 99, 
p. 414, n. 55.15 

Prices, regulation as denial of, § 516 

Procedure, § 562, pp. 512-519 

Property rights, liabiUty for injuries to, § 546 

Public service corporation, post 

Public utilities, post 

Punishment for crime, § 564 

Qualification of public officers, § 508 

Race, 

Discrimination by reason of, §§ 538-543, 
pp. 459-480 

Segregation in schools as denial, § 97, p. 346, 
n. 73 

Railroads, post 

Rates, public service companies, § 519, pp. 379- 
382 

Recording tax, classification as denial of, § 525 

Reinstatement of public offices, § 508 

Remote possibility, § 505, p. 313 

Removal of officers, § 508 

Resignation of officers, § 508 

Restaurants, license or license tax, § 530^ p. 442 

Retirement of officers, § 508 

Roads and highways, post 

Sale of goods, regulation of, § 511, p. 346 

Sales tax, § 5^, p. 429 

School taxes, classification as denial of, § 526 
Schools and school districts, 

Segregation of races as denial, § 97, p. 34^ 
n. 73 

Territorial extent, § 506, p. 324 
Scope of prohibition, § 505, pp. 305-323 
Segregation of races in schools as denial, § 97, 
p. 346, n. 73 

Sex, discrimination by reason of as denial, § 544 
Sexual psychopath, care and commitment, § 566 
Sexual sterilization of mental defectives, stat¬ 
ute providing for as denial of, § 507 
Small loan business, § 511, p. 341 
Special taxes, local improvements, § 5S2, pp. 445- 
448 

States, right to protection, § 508 
Sterilization, § 564 
Streets, regulation of uSe, § 534 
Strikes, statute requiring employer to give notice 
of as denial of, § 513 
Sunday laws, § 565 

Suretyship,, classification and regulation, § 511# 

; p. 343 

Suspension of officers, § 508 
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Equal protection of laws—ContintiG<l 

Suspension of sentence as Tiolative of, $ ^ 
Taking of private projierty without just coinpen- 
sation, { 500, n. 59 
Taxation, post 

Teachers, uniformity of contracts, S 500, pu 324 
Technical discrimination, | 505, p. 312 
Telegraphs and telephones, liabilities of tele¬ 
graph companies, 1556 

Tenement houses, regtilations In respect to, | 545 
Tenure of officers, J 508 
Theaters, license or license tax, | 530, p. 443 
Townships, Uabilittes of, f 553 
Trade, regulation of, j 510 
Trading stamps, prohibition against as denial of, 
i 511, p. 358 

Traffic regulations, § 534 
Transfer tax, classiHoition as denial of, § 525 
Transient shows license or license tax, i 530, 
p. 443 

Transportation agents, occupation tax, § 530, 
p. 438 

Undertakers, license or license tax, I 530, p. 443 
Unemployment insurance, statute relating to as 
denial of, | 515 

Vaccination of school children, requirement as 
violative of, | 566 
Vehicles, Mceme taxes, J 52D, p. 431 
Vending machine operators, license or license 
tax, I 530, p. 443 
Venue, i 562, p. 514 

Veterinarians, license or license tax, | 530, p. 443 
Wages, statutes relating to as denial of, § 515 
Women, | 503 

Workmen’s compensation, legislation relating to, 
i 552, p. 486 

Zoning ordinances, $ 506, p. 326 
Equality, 

Guaranty of, § 198, p. 8S0 

Several departments of government in respect to 
powers assigned to, § 104 
Taxation, post 

Unemployment Compensation Act, J 515(21 
Equalization, 

Executive discretion of officers as conclusive on 
judiciary, § 156, p. 822 

Taxes, equal protection of law as denied by, 
{520,il3^ 

Equalization board, orders, etc^ legislation by means 
of, § 168, p. 852 

Equalizers, appointment by court, legislative author¬ 
ization, 5 163 

Equipment, classideation based on, validity of, § 510 
Equitable constmcticm, S 16^ p. 77 
Equitable interest, mortgagee, taxation of, | 648, 
p. 857 

Equitable life estate, vested rights, f 226, p. 1182 
Equitable reasons, power of court to modify statute 
or rule for, § 151(1), p. 747, n. 98 
Equitable relief, 

Employment contracts, legislation restricting as 
denial of due process, S 684, p. 1107 
UnconstltutionaUty of statute as not In itself 
ground for, § 71, p. 215 

Uquitable ri^t^ acquisition under uneonstltotioual 
statute, S 101, p. 478 


Equity, 

Attomeyz’ fe<*s, allowaueo to plaintiff m denial 
of cNjiial protH^tion, f 550. p. 481 
Ulumses, judsciury pwer to deterniine, f 144, 
p. m 

Dt-cUiratory judgment In, pfjwers to procure, 
i 151* 1>, pu 72.\ n, 43 

IX4t*rmlnat!oii of <‘f»Rstltutional qn^tious by 
prijceetling in, i 85, p. 327 

Jiirlstnetion of court to impede cem'iMirslilp or con¬ 
trol in advance of pubruation on matter to 
apiicar In print, j 213(1p lut^, ii. 27 Xa 
L egislative regulation of procedure as not en¬ 
croachment on Judiciary, | 128, p. 517 
Power of court to grant relief, i WA p. 3212. n, 87 
Henu'dies in m denial of due procenjri, § 613, p. 
762 

Eradication, county payment to owners of animals 
killed or injur^ d?ie proccfs?? of law, i tSSd 
Errcuieous lnteri>retation of tax statute, vested right.«, 
i 248, p. 1215, n. 31 
Escui>e, 

Atiditlona! punishment as not violative of equal 
protiHilon clam'se, f 564 

Dlsmii«?;4il of of, due process of 

law as violated by, f 584 

Due prtKWs of law, summary pr/swd:!ig asraiust 
prisoner and surety on Ixmd as (h'riial of, 
i 612, p. 756 
Escheat H, 

Bank deposits, f 37,3. p. 43, n. 22 

Due prtwss of law as denied by. f 640, p. 864 
DeiHisits in national bank, due pr*>f*eHS of law, 
§ 608. n. 38.5 

Due pnsess of Saw, summary proceedliigs. fj 612, 
pp. 754, 755 

Equal prtitfH't’on of law in resi»e<d to, f 548, n. 7 
Impairment of obligsitlons as result of statutes 
relating to, f 286 

Judicial Inquiry' into wisdom, etc., of legislation, 

4 134, p. S63, n. 83 

Notice of appointment of administrator, statute 
dispensing with as violation of due prtxws, 

5 619, p. 802, n. 84 

Private corporatioas, real estate held beyond 
time limit, self-executing c<m?«tltutional pro¬ 
visions, § 57 

Vested rights In esebeated property, | 247 
Espionage, due process of law, provisions for punish¬ 
ment In violative of, { 5^, p. 62©, m 30 
Esidonage Act, free^lom of press or of speech as in¬ 
fringed by, I 213(8) 

Essential provisions of constitution, niandatoiy' provi¬ 
sions, S 61, n. 83 
Establishment, 

Courts by legis?lature as encroachment on judi¬ 
ciary, 1127 

Public policy of state, § 74 
Establishment of constitution, jj 4-11, pp, 27-64 
Estate of Incompetent, lawful appropriation as denial 
of due process, § 767, p. 1180, n, 20.58 
Estate taxes, 

Corpus of trusts subject to revc^eation, alteration 
or amendment, due process d law, { 655, 
p. WA XL 51 
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Estate taxes—Continued 

Equal protection of law, imposition of in addi¬ 
tion to inheritance tax as denial of equal pro¬ 
tection, § 524 

Retrospective laws relating to, validity, § 419, 

p. 122 

Summary proceedings, due process of law, § 612, 
p. 7^, n. 18 

Vested right of property subject to shall not be 
changed, § 240, p. 1211 

Estates, 

Changing or limiting character of as violation 
of due process, § 602, p. 719 
Impairment of obligation of contract by which 
acquired, § 357 

Retroactive laws concerning rights of heirs and 
devisees, § 417, p. 106 

Estates of decedents, administration by nonresident 
heirs, denial of right as violation of due process, 
§ 707, p. 1201 

Estates tail, vested rights, § 228, n. 71 

Impairment by legislature barring, § 231 
Esthetic conditions, police regulations, limitations, 
§ 195, p, 939 
Estoppel, 

See, also. Waiver, generally, post 
Amendments by, state constitutions, § 7, p. 34 
Congress’ exercise of right of legislation, § 68, 
p. 182, n. 38 

Criminal proceedings, raising constitutional ques¬ 
tions, § 91 

Insurance policies, due process of law, § 621, 

p. 818 

Raising constitutional questions, §§ 89-91, pp. 
263-293 

Condemnation statutes, § 90, p. 280 
Conduct effecting, § 89, p. 266 
Cooperative associations, § 90, p, 277 
Corporations, § 90, p. 275 
Criminal proceedings, § 91 
Foreign corporations, § 90, p. 275 
Governmental bodies and entities, § 90, p. 277 
Municipal corporations, § 90, p. 278 
Participation, 

Civil proceedings, § 90, p. 285 
Insolvency proceedings, § 90, p. 289 
Procuring enactment of legislation, § 90, 
p. 289 

Public oflacers, § 90, p. 273 
Surety on bond, § 90, pp. 278, 279 
Taxing statutes, § 90, p. 282 
Workmen’s Compensation Act, § 90, p. 284 
State constitutions, amendments, § 7, p. 34 
Warehouse receipts, due process of law, § 621, 

p. 818 

Eugenics, executive power in respect to as encroach¬ 
ment on judiciary, § 173, p. 875 
Eugenics board, fact findings, power in respect to, 
§ 173, p. 871, n. 83 

Evangelist, license tax as abridging religious freedom, 
§ 206(2), p. 1036 

Evaporated milk, due process of law, regulations on 
sale as denial of due process, § 674, p. 1081 
Evasion, 

Constitutional provisions, state statutes, § 71, 

p. 216 

Validity of state statute subject to, § 71, p.’220 


Event, conditional legislation, delegation of lerialft. 

tive power, § 141, p. 676 
Evidence, 

Administrative proceedings, labor disputes $ 684 

p. 1110 ’ 

Bills of lading, regulations respecting effect as 
denial of due process, § 698, p. 1163 
Burden of proof, generally, ante 
Classification in respect to, § 500, p. 292 
Contract liberty as regulated by, § 210, p. 1070 
Crimes, and criminal procedure, ante 
Due process of law. 

Civil proceedings, § 621, pp. 81^20 
Criminal prosecutions, § 589, pp. 645-655 
Equal protection of law, legislation respecting as 
denial of, § 562, p. 516 
Ex post facto laws, 

Altering rules of, § 435, p. 140 
Relating to, § 446 
Hearsay evidence, generally, post 
Impairment of obligations, statutes establishing 
or changing rules, § 405 

Invalidity of legislative action shown by, § 97, 
p. 354 ' 

Investigation as basis for determination of facts, 
judicial function, § 144, p. 690, n. 86 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, pp. 794, 795 
Judicial interference with legislative actions in 
respect to, § 151(1), p. 752 
Legislative provisions respecting rules and effect 
of as encroachment on judiciary, § 128, p. 527 
Military and martial law, due process of law, 
§ 577, n. 95.8 

Objection to introduction of, constitutionality of 
statute raised in criminal proceeding, § 96, 
p. 343 

Preliminary examination in criminal proceedings, 
due process of law, § 585 
Presumptions, post 

Retrospective laws affecting, validity, § 418, p. 113 
Rules of, federal statute changing, f 71, p. 222, 
n. 22 

Tax deeds, impairment of contractual obligations, 
§ 296, p. 1318 

Vested rights in rules of, § 269 
Waiver of constitutional right, § 89, p. 267 
Evils sought to be corrected, presumption that legis¬ 
lature in passing statutes had consideration in 
mind, § 100, p. 448 

Evolution, legislation forbidding teaching in public 
schools, § 206(3), p. 1041 
Abridgment of privileges or immunities, § 488 
Evolved constitutions, classification, § 2 
Ex ofiBcio members, legislature conferring new func¬ 
tions on existing officers, § 131 
Ex post facto laws, §§ 435-451, pp. 139-162. 

Amnesty for past offenses, § 442, p. 152 
Appeal from conviction, statutes relating to, § 445 
Back taxes, laws relating to collection of, § 449 
Bail, allowance of, § 445 
Bastardy statutes, § 435, p. 142, n. 99 
Bill of particulars, statutes relating to, § 445 
Bills of attainder, § 452 
Change in kind of punishment, § 442, p. 152 
Civil disabilities and forfeitures, laws imposing, 
§§ 447-449, pp. 158-160 
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Ex post facto laws—Cootlnued 

Civil rights or remedies, application to, § 437 
Constittitional prohibition against, J 436 
Constitutional provisions operating as, | 40, p. 130 
Construction as prospective, | 438 
Criminal matters, 

Prohibition as applicable only to, $ 437 
Statutes affecting, § 445 
Death penalty, § 442, p. 151 
Defined, § 435, pp. 1313^-144 

Detrimental nature rendering unconstitutional, 

{ 436 

Disbarment proceedings, $ 437 
Divorce, § 437 

Evidence, statutes changing rufes of, J 446 
Extradition, { 445 
Forfeitures, $ 447 

Cood behavior, statutes relating to allowance for, 

$ 444 

Grand jurors, statutes relating to, | 445 
Habitual criminals, | 450 
Holding oflSce, denial of right, f 447 
Immunity under laws repealing former statutes, 

S 451 

Indeterminate sentence, $ 442, p. 151 
Indictment and Information, $ 445 
Insanity, statutes relating to defense of, { 445 
Judicial acts as not within prohibition as to, 

§ 435, p. 144 

Jurisdiction of offenses, legislation supplying, 

§ 440 

Jury trial, right of accused to, § 444 
limitation of actions, criminal <mses, | 444 
Mitigation of character of punishment for crime, 
§ 442, pp. 151,152 
Nature of, § 435, pp. 136-144 
Offenses, creation of, § 440 

Opening and closing, statutes giving prosecution 
right of, f 445 
Parole, | 442, p. 151 
Partial vaUdity, S 436 
Passports, § 437 

Penal administration, statutes relating to, | 444 
Penalties, taxation, § 449 

Prior offenses, laws affecting right of accused, 
§ 444 

Prison discipline, statutes relating to, ! 444 
Probation matters, 5 444 
Prohibition against, § 205 
Protection of public, § 448 

Punishment, laws increasing, § 442, pp. 149-153 
Kemarriage of divorced person, f 447 
Kepeal, § 451 

Retroactive operation, 5f 439"^!, i^. 148-162 
Laws as included, § 414 
Selection of jury, criminal cases, § 445 
Taxation, § 449 

Test oaths, reouirement for, S 447 
Trial of offenses, statutes relating to, | 445 
Vote, denial of right, § 447 
Examinations, 

Physical examinations, post 
Preliminary examination, post 
Examining boards, appointment by court, legislation 
authorizing, 8 163 

Excavation, vested ri^t of landowner in respect to, 
8 225, p. 1187 


Exception to general nite, bringing self within terms, 

I 25, n. 33 

Exceptional dreumstancea, involuntary eervitutte, 

{ 203(2) 

Exceptions, 

Construing Into statute as judldal encnmdmient 
on legislature, § 151H), p. 728, n. 43 
Discriminatory statutes, raising constitutional 
quet^tions, 8 88 

Effective decision declaring statute unconstltu* 
tional, 8 101, p. 472 

Limiting time for by legislature as encroachment 
on Judiciary, 1128, p. 534 
Excess profits tax, 

Collection, grant of special privileges by state, 

I 464, p. 196 

CongreKsional power to Impose tax as limited by 
due process clause, I 656 

Method of computing, exf^rntive department as 
without power to preswibe, { 169, p, 854 
Secret evidence to determine as cknlal of due 
process, 8 628, p. 864, n. 06.34 
Tax co!irt proi^ecdings for riHSetermination under 
war contracts, due process of law, { 629, 
p. S77 

Exchanges, due proc^ of law, regulaticm without 
tlenial of, 8 668, p. 1063 

Excise commissioners, courts as not authorized to ap- 
I>olnt, 8 163 
Excise taxes, 

Class legislation, f 498, p. 286 
Classification in respect to, validity, ! 498, p- 286 
Corporations, poww of state to impose, | 335. 
p. 1178 

Distributors of fuel oil, grant of spedal privi¬ 
leges by state, 8 464, p. 197, n. 58.5 
Foreign corporations, due process of law as vio¬ 
lated by, { 64S, p. 961 

L^islatlon changing or imnreasing as Interfering 
with vested rights, 8 240, p. 1211, n. 7.10 
Legislative power in respect to as controlling over 
judiciary, § 149, p. 718 

Muniei pally owned bui^Snei^ses, impairment of ob¬ 
ligations, I 283, p, 1295, n. 22 
State tax on munidpuHties engaged In business 
activities, due process of law, { 648, p. 945, 
n. 76 

Exclusive franchises, legislative grant of, | 326 
Exclusiveness, mandatory provisions of constitution 
prescribing manner of performing acts, S 63 
Excusable neglect. 

Default judgment, setting aside as denial of duo 
process, 8 625, p. 841 

Legislative power to authorize relief from onior 
taken against moving party, | 128, p. 537 
Executed a>ntraets, impairment of obligation as with¬ 
in protection of constitution, f 345 
Executions, 

Appraisal laws as Impairing contractual obliga¬ 
tions, I 388 

Derks as authorized to issue, 8 ^*^3, p. 884 
Constitutional questions raised on motion to 
quasi), timeliness, f 96, p. 341, n. 47 
Delegation of judicial power In respect to, 8 166 
Due process of law, 

Civil proceedings, 8 625, pp. 835-844 
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Executions—Continued 

Summary proceedings as denial of, § 612, 
p. 756 

Exemption of property as impairment of obliga¬ 
tion of subsequent contracts, §§ 379, 390 
Impairment of obligations, statutes relating to, 
§ 409 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 752 

Leave of court as condition of issuance, retrospec¬ 
tive legislation, § 418, p. 114 
Legislation as impairing contractual obligations. 
Exempting workmen’s compensation, § 349 
Repealing exemptions, § 285 
Legislative power to provide for issuance of, 
§ 128, p. 541 

Legislative provisions forbidding issue of as en¬ 
croachment on judiciary, § 128, p. 535 
Levy, statutes modifying mode as impairment of 
obligations, § 409 
Redemption, post. 

Retrospective statutes altering procedure as to, 
^ 271 

Return of levy, curative acts validating defects, 
§ 427 

Vested rights in respect to, § 271 
Executive conduct, judiciary as without power to 
pass on, § 145, p. 700 

Executive construction, consideration of in determin¬ 
ing meaning of ambiguous constitutional pro-vi¬ 
sion, § 33 

Executive department, ‘ 

Administration and enforcement of law, § 167 
Appointment of officers. 

Encroachment on judiciary, § 171, p. 863 
Power in respect to, § 168 
Common Source of authority, § 3, p. 24 
Compensation of officers, encroachment on judi¬ 
ciary by providing for, § 171, p. 863 
Conclusiveness, 

Findings, legislative provisions respecting, 
§ 173, p, 872 

Judicial decisions respecting validity of stat¬ 
utes, § 171, p. 860 

Constitutional limitations on as binding, § 70, 
p. 203 

Construction of constitution, discretion, § 171, 
p. 858 

Construction of statutes, 

Discretion, § 171, p. 858 
Weight given to, § 169, p. 853 
Contempt, power to punish for, § 171, p. 861 
Delegation of power, § 167 

Legislative powers, § 138, pp. 570-634. 

Due process of law, guaranty as violated by ac¬ 
tion of, § 707, p. 1199i 
Encroachment, 

By judiciary, §§ 156-159, pp. 814-832 
On judiciary, §§ 171-173, pp. 856-888 • ' 

On legislature, §§ 169, 170, ppr. 849-856 
Pinal decisions, legislation conferring power in 
^respect to, § 173, p. 872 

Oiniit [ of power to hf istate constitutions, f 70, 
p.'l94 

Impfi^hment,* encroachment on judiciary by fix¬ 
ing term of, § 172 

Indeterminate ^nt^nkie law, vahditj^ of, § 172 


Executive department—Continued 

Judicial power, legislation conferrine s 

pp. 866-888 

Legislative powers distinguished, § 107 
Open courts, guaranty as restriction on $ 7m 
p. 1213 » » 

Orders, legislation by means of prohibited, S IfUV 
p. 851 ® ^' 

Powers and functions, §§ 167-173, pp. 844-^ 
Reformatories, transfers of prisoners from to 
penitentiary, § 172. 

Regard for rights of private persons, § 199, p 976 
n. 32 * ’ 

Removal of officers. 

Encroachment on judiciary, § 171, p. 863 
Power in respect to, § 168 
Reprieves, encroachment on judiciary, § 172 
Rules and regulations, enactment or alteration of 
legislation by prohibited, § 169, p. 850 
Separation of powers, post 
Subpoena, executive officers, as subject to, § 159 
Veto power. 

Legislative i>owers shared by means of, f 105, 
n. 19. 

Limitations on, § 170. 

Executives, enforcement of constitution, § 3, p. 24 
Executors and administrators, 

Action on probate bond, legislation authorizing 
as impairment of obligations, § 403 
Costs, exemption from liability for as denial of 
equal protection, § 550, p. 489 
Curative acts, legalizing conveyances by, § 424 
Due i«*ocess of law, representation of widows and 
heirs, § 618 

Equity procedure for administration of estates, 
legislative as having power to prescribe, 
§ 128, p. 517 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 795 

Judicial interference with legislative actions in 
respect to, § 151,(1), p. 752 
Legislative provision for disposition of real es¬ 
tate as encroachment on judiciary, § 120 
National hanks acting as, legislative power to au¬ 
thorize, § 138, p. 591 

Nonresidents, discrimination against, § 470 
Notice of grant of letters, due process of law as 
requiring, § 613, p. 766 

Sale of real estate, legislative provisions for as 
encroachment on judiciary, § 120 
Sales of property, delegation of judicial power in 
respect to, § 166 

Settlements hy, legislative power to set aside at 
subsequent term, § 128, p. 527 
Summary proceedings, due process of law, S 612, 
p. 760 

Sureties on bonds, judicial inquiry into wisdom, 
,etc., of legislation concerning, § 154, pp. 805, 
806 

Vested rights, § 230 

Impairment hy legislation respecting sale of 
property, § 231 

Exemplary damages, liability of master for actual 
missions of servant, § 639 
Personal injuries, due process of law as violated 
by allowance of, § 632 
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Exemptions, 

Classification In respect to, f 500, p. 291 
Validity, f 498, p. 286. n. 50 
Homestead, post 
Impairment of obligations, post 
Income tax, due process of law as violated by, 

§ 657, p. 1001 

Inheritance tax, due process of law as denied by, ! 
§ 655, p. 991 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 795 

Judicial interference with legislative actions in 
respect to, 1151(1), p. 752 
license tax, due process of law as violated by, 

S 650, p. 1005 

Mandatory nature of self-executing constitutional 
provisions relating to, S 61 
Retroactive operation of constitutional provisions 
relating to, I 40, p. 123 

Self-executing provisions of constitution relating 
to, 5 51 

Taxation, post 

Vested rl^ts In laws relating to, {| 236, 260 
Exhibitions, 

Executive power in respect to exhibition of pic¬ 
tures, 1 169, p. 856 

Local officers as empowered to prohibit, § 173, 
p. 887 

Existing conditions, classification based on, § 492 
Existing laws. 

Recognition of pending constitutional changes, 

§ 46 

Self-executing provisions of constitution as affect¬ 
ing, § 60 

Vested rights in continuance of, § 223 
Existing rem^ies, vested rights in, f 236 
Expatriation, class legislation, § 498, p, 278 
Expectancy, 

Future benefit, vested rights, § 215 
Property within due process clause as not includ¬ 
ing, § 599, p. 703 

Vested rights as impaired by legislation authoriz¬ 
ing sale of property in which there is estate 
in, § 231 

Expectant heirs, vested rights, § 228 
Expediency, 

(Consideration by judidtary of coni?tnilng statute 
as encroachment on legislature, S 151(1), 
p. 748 

Failure to declare act unconstitutional for pur¬ 
pose of, i 92, p. 297, n. 4 

Judidal inquiry into legislative determination of, 

§ 154, pp. 775-814 

Proposed amendment to state constitutions, leg¬ 
islative discretion, J 9, p. 49 
Rules of as not to be placed above constitution, 

§ 3. p. 24 
Expenses, 

Allowances, legislation authorizing, special priv¬ 
ileges or immunities, 1460 
(Constitutional conventions, amendment of state 
constitutions, } 8^ p. 47 

Legislature, presumptions in favor of constitu¬ 
tionality of appropriation for, 5 100, p. 467, 
46 

Payment of expense incurred under unconsti¬ 
tutional statute, 1101, p. 479 


I Experience, criminal proceedings, factors considered 
I in detenulning waiver of right#, | 91, n. ^.15 
I Experimentation, purpose of federal constitution as 
to pn^veiit, I 3, p. 23, n. 21 

Exi>ert witnesses, appointment by court, legislation 
authorizing, 1163 
Explosives, 

Possession with Intent to use In commission of 
crime, due process of law, f 7(^2 
Storajge, regulations resiAHting as ilenial of due 
process, | 679 

Exports. Imp^»rts and exports, pt>at 
Expr»‘ss companies, 

(Mass legislation, j 495 

Due prot'oss of law, regulation as denial of, I 
p. 217P 

Equal protection of law, license or license tax, 
i 539, p. I ll 

License, retiuirement as denial of due process, 
i 659. p. 1013 

Pickup and delivery sendee, 

liclegntion of U‘ghsi4itive power to regizlate, 
§ 138. p. 595 

Retinlrt'iiicnt of as denial of due pr<x?e»s, 
S 698. p. 1170 

Rates, regulation of as denial of equal protection, 
i 519, p. 3S0 

Taxation, classification for purpose of, i #48. p. 
952 

Expre^®sio unJus est exclnsio altering, const ructiem of 
constitution, application of maxim, $ 21 
Extent of guaranty, | 799, pp. 1298-1218 
Extra sessions, go^-enifvr's determination in respect to 
as conclusive on Judiciary, 1157 
Extradition, 

Authority of congress to provide, } 151(6), n. 58 
Constitutional guaranties as not forbidding, $ 200, 
n. 63 

Equal protection of law# as donned by failure to 
grant hearing on, i 56S, p. 520 
Federal coiisstitutlon provision as self-executing, 
{ 59 

Fugitives from Justice, generally, poet 
Judicial interference with legislative actions In 
respect to, { 151(1 h p. 752 
Prlvile^^ and immunities of eltlzex^ S 457 
Treaty relating to as ex post fact*.*, 4 445 
Warrants, issuance by executive department as 
t^onclusive on Judiciary, f 156, p. 821 
Extraofficial notice, due process of law as satisfied 
by, § 619, p, axi 

Extraordinary remedies, alteration or withdrawal as 
impairing olfiigatlon of contract, f 381, p, 69 
Extraordinary session, 

Legislative construction of proclamation as enti¬ 
tled to Judicial consideration, | 115 
Legislative pmvlshms for as encroachment on 
executive, S 130, n. 34 

Extraterritorial effect, state inheritance tax, § 655. 
p. 993 

Extraterritorial transactions, due process of law, 
$ 575 

Extrinsic aids, 

Construction of constltutSi^, 1$ 28-36, pp. 100- 
117 

Self-executing constitutitmal provialoim 
mined by, | 48, p. 147 
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Facilities, public utilities, delegation of legislative 
power in respect to, § 138, p. 594 
Fact questions. Questions of law or fact, post 
Factories, fire prevention regulations as destroying 
vested property rights, § 239, n. 1 
Factors, 

Due process of law, regulation without violation 
of, § 668, p. 1062 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 795 

Facts, 

Allegations as to as essential for determination 
of constitutional questions, § 96, pp. 336- 
338 

Delegation of legislative power to ascertain to 
executive officers or bodies, § 138, p. 583 
Determination of, delegation of legislative power 
in respect to, § 139, p. 636 

Executive determination of as conclusive on judi¬ 
ciary, § 156, p. 821 

Police regulations, existence of emergency, § 198, 
p. 973 

Presumptions, 

Existence of in favor of constitutionality of 
statute, § 100, p. 454 

Legislature acted with knowledge of in en¬ 
acting statute, § 100, p. 446 
Question of constitutionality of law tested with 
reference to, § 97, p. 349, n. 79 
Factual conditions, presumption of existence of in 
favor of constitutionality of statute, § 100, p. 456 
Fair Labor Standards Act, 

Application to employee’s religious corporation, 
§ 206(2), p. 1032, n. 55 

Executive power to define terms used in, § 169, 
p. 856 

Freedom of speech and of press as violated by ap¬ 
plication to newspapers, § 213(16) 

Judicial interference with legislative action, 
§ 151(1), p. 760 

Overtime pay, vested rights of action, § 254, 
p. 1243, n. 59 

Vested rights, § 225, p. 1191 
Fair market value, deficiency judgments, impairment 
of obligations, § 385, n. 66 

Fair play, general rules governing as due process of 
law, § 567, p. 737 

Pair return, rate-making purposes, determination of, 
§ 690, p. 1133 
Fair trade acts, 

Judicial inquiry into wisdom, etc., of legislation, 

§ 154, p. 792 

Liberty to contract as restricted by, § 210, p. 1075, 
n. 36.15 

Presumption that economic law would constitute 
sufficient restraint against arbitrary price 
fixing, § 100, p. 466, n. 37 

Primary presumption of constitutionality of state 
statutes, § 99, p. 399, n. 46 
Fair trial. 

Freedom of press exploited in manner to destroy, 

§ 213(5), p. 1106, n. 48.5 

Military and martial law, due process of law, 

§ 577 

Fairness,, presumption that legislature in passing 
statute acted with, § 100, p. 448 


Fallen women, statute creating home for as denial of 
privileges or immunities, § 484 ^ 

False imprisonment. 

Criminal proceedings, due process of law 5 57 q 
p. 620, n. 13 ' ^ 

Due process of law, § 568, p. 559, n. 63.35 
Protection against by state officers, fourteenth 
amendment as guarantee of, § 458 
False pretenses, imprisonment for debt in cases in 
volving, § 204(4) 

False promise, due process of law as violated by stat¬ 
ute declaring actionable fraud, § 642, p. 906 
False representations, presumption of legislation pass¬ 
ing statute not misled, § 100, p. 447 
Family privileges, pursuit of happiness, § 208 
Family relations, natural right to establish $ 
p. 978 * ' 

Fares, 

Charges, ante 
Rates, post 

Farm aid laws, delegation of legislative power in re¬ 
spect to counties, § 140, p. 666, n. 91 
Farm credits, extension, judicial inquiry into wisdom, 
etc., of legislation, § 154, p. 790 
Farm crossings, railroads, regulations respecting as 
denial of due process, § 698, p. 1160 
Farm implements, transportation of, exemption of ve¬ 
hicles engaged in as denial of equal protection. 
§ 517 

Farm laborers, exception from workmen’s compensa¬ 
tion acts, reasonableness of classification, | 497, 
p. 275 

Farm loan boards, executive discretion as conclusive 
on judiciary, § 156, p. 825 
Fat rendering, 

Equal protection of law as denied by prohibition 
of, § 511, p. 352 

Regulation of establishments for as abridgment 
of privileges or immunities, § 473, p. 218 
Favor, habitual criminal laws, due process of law, 
§ 593, p. 682, n. 35 

Federal Communications Commission, executive dis¬ 
cretion as conclusive on judiciary, f 156, p. 825 
Federal constitution, 

Adoption of, § 4 

Amendment and revision of, § 6, pp. 28-31 
Bills of attainer, prohibited by, 1453 
Compact established by people, § 3, p. 25 
Distinguished from state constitution, § 67 
Due process of law, guaranty under, § 568, p. 546 
Effective date of, § 39 

Enabling and not restraining instrument, § 68, 
p. 181, n. 34 

Estoppel of foreign corporation to object to con¬ 
flict of state statute with, § 90, p. 276 
Grant of power under, § 67; § 68, pp. 180-185 
Guarantee of rights, § 3, p. 23, n. 18.5 
Guaranties, application to all persons, § 3, p. 23, 
n. 21 

Jurisdiction to determine constitutional questions 
under, § 93, p. 301 

Limitation as to amendment of state constitu¬ 
tions, § 7, p. 32 

Limitation of powers, § 68, p. 184 
Police regulation conflicting with, § 196 
Presumption that state legislature will not vio¬ 
late, § 100, p. 469 
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Federal constitntion—(Continued 

Proposal of amendments to, f 6, p. 29 
Katiflcation of by states, § 4 
Recall of decision of state court declaring state 
statute in yiolatlon of, 1(^ 

State statutes in conflict with, validity of, | 71, 

p. 212 

State’s right to Interpret, { 13 
Supreme law of land, $ 3, p. 24 
Federal courts. 

Advisory opinions, power to render, { 150 
Construction of federal constitution by, § 13 
Construction of state statutes in favor of con¬ 
stitutionality, $ 98, p. 387 
Determination of constitutional questions, | 03, 
p. 301 

Fifth amendment, due process of law, { 568, p. 548 
Impairment of obligation of contract as question 
for, § 353 

State legislation depriving right to sue in as im¬ 
pairing obligations of contract, 1 401 
Federal Employers’ liability xlct, judicial interfer¬ 
ence with legislative action, § 151(1) 

Federal employment tases, legislation imposing as in¬ 
voluntary servitude, $ 203(5) 

Federal government, 

Claims against, validation by legislature as not 
encroachment on judiciary, § 123 
Consent to sue, estoppel to contest constitution¬ 
ality of conditions imposed, § 90, p. 287, n. 56 
Cross-bills or counterclaims against, statutes lim¬ 
iting as denial of due process, I 620 
Delegation of legislative power of state to, f 133, 
p. 563 

Estoppel to assert construction of constitution as 
unconstitutional, $ 90, p, 277 
Judicial interference with legislative actions In 
respect to, § 151(1), p. 758 

liability deprived Individuals as not question for 
judicial determination, § 145, p. 704 
Police power, exercise of, § 177 
Raising constitutional questions, rights as to, 
§ 76. p. 244 

Waiver, assertion that statute unconstitutional, 
§ 90, p. 277 

Federal interpretation, construction of statutes to 
avoid unconstitutionality, § 98, 383 

Federal reserve board, information to by bank com¬ 
missioner, equal protection of laws as denied by, 
§ 511, p. 342 

Federal statutes. Statutes, generally, post 
Federal Trade Commission, 

Discretionary or quasi-judidal powers, delegation 
to, 1173, p. 869. n. ^ 

Fact findings, power in respect to, i 173, p. 871, 
n. 83 

Legislative provision or relation creating as 
violative of due proce^ S W, p. 1201 
Fee simple, ^nent domain proceedings, delegation of 
legislative power to judiciary, { 139, p* 646 
Feeble-minded persons# 

Accused, criminal prosecutions, failure to assign 
counsel as denial of due process, $ 691, p* 669, 
n. 96.10 

Executive power to ornmnlt as encroachment on 
judiciary, j 173, p. 882 

Sterilisation as denial of due process# { 698 


Fees, 

Attorneys fees, generally, ante 
Classification in respect to, ^ TiOO, p, 293 
Due process of law, civil proceeding, I 627 
Equal pndecftlon of law, liability for, | 550, 
489-492 

Guaranty of free justice as abridged toy regula¬ 
tions respecting. } 716 

Impairment of otoUgatluns, statutes regulating, 
I 413 

Judicial public services, legislative regidatloa as 
encroachment on judiciary, I 128, p. 537 
Public Iniprovement inorf*:is1sig for 

collection as denial of due prooitss, | 663 
Public oflicers, self executing provisious of con¬ 
stitution relating to, 9 P> 162 
Fellow servant rule. 

Abolishment of, 

Denial of equal prelection of law, § 552, 
p. 493 

Impairment of obligation, I 333, p. 1376 
law relating to as grant of special privilege, 

I 461, p. 192 

Liability of employer for Injuries to employees, 
due procofs of law, | 634, p. 886 
Mining employees, abolishment In respect to as 
lienial of equal protec-tUm, § 552, p. 495 
Modification or abolishment of, due proc^ ss of law 
m violated by, | 634, p. 887 
Self-executing provisions of constitution abolish¬ 
ing or abrogating, § 50, n. 3 

Felonies, due process of law as extexuiing to one con¬ 
victed of, $ 572, n. 54.40 
Females. Women, generally, post 
Fences, 

Delegation of legislative power respinting to 
counties, f 140, p. 669 
Due process of law, 

Regulations respecting as denial of, | 706 
Height, 9 703, p, 1178 
Restrictions as denial of, 9 707, p, 1202 
Partition fences, p€«t 

Privileges or immunities, legislation respecting as 
violation of constitutional prohibition, 9 464, 
p. 190 
Railroads, 

Due process of law as violated by statute re¬ 
quiring, 9 641 

Regulation respecting as denial of due proc¬ 
ess, 9 69S, p. 1160 

Requirement for as denial of equal protec¬ 
tion, 1518, p. 377 

Removal along highways, local regaliations as en¬ 
croachment on Judiciary, f 173, p. 8?^ 
Submission of quiwtion of adoption of laws to 
popular vote, { 142, p. 6S4 

Ferries, 

Charters, exercise of eminent domain power to 
take for public use, 9 ^34 
Franchises, 

Class legislation In respect to, § 496, p. 270 
Exclusive franchlBCv 

Impairment of obligation In respect to, 
9326 

Validity of grant, { 464, p, 191 
Exercise of eminent domain power to take 
for public use, J 334 
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Ferries—CJontinued 

Franchises—Continued 

Forfeiture of franchise on ground of non¬ 
residence, equal protection of law as de¬ 
nied by, § 549, n. 7 

Impairment as denial of due process, § 605 
Municipal corporation" to operate impairment 
of obligation in respect to, § 303 
Nonresidents, discrimination in respect to, 
§ 470 

Power to grant, delegation of legislative pow¬ 
er to judiciary, § 139, p. 648, n. 80.25 
Property within due process clause, § 599, 
p. 701 

Licenses, impairment of contractual obligations 
in respect to, § 310 

Police power, grant of right to operate as. subject 
to, § 326 
Fertilizer, 

Chemical analysis as .evidence of merit, legisla¬ 
tion concerning as denial of equal protection 
of laws, § 562, p. 516, n. 82 
Judicial inquiry into wisdom of legislative regu¬ 
lations as to, § 154, p. 790 

Fictional literature, freedom of the press, § 213(1), 
p. 1091 

Fictitious names, 

Class legislation, firm name, § 496, p. 268, n. 41.35 
Indictment or information, due process of law, 
§ 587, p. 641 

Fictitious suits, determination of constitutional ques¬ 
tions in, § 95, p, 331 

Fiduciary, judicial interference with legislative ac¬ 
tions in respect to, § 151(1), p. 752 
Fiduciary corporations, regulation of conduct of busi¬ 
ness as impairment of obligation, § 373, p. 43 
Fieri facias, substituting lien of judgment for, § 271 
Filing, initiative petition for amendment of state con¬ 
stitutions, § 7, p. 41 
Filling stations, 

Due process of law, regulation without denial of, 
§ 668, p. 1063 

Equal protection of law, regulation as to location, 
etc., as denial of, § 511, p. 350 
Exclusive grant or franchise, impairment of ob¬ 
ligation in resect to, § 326 
Validity of stdtufe requiring consent of owners 
of property in residential districts, § 141, 
p. 679, n. 87 

Zoning regulations, due process of law, § 703, p. 
1186 

Finances, legislative power in respect to control of, 
§107 

Financial emergencies, emergency moratorium laws, 
impairment of obligations, § 393, p. 78 
Financial institutions, reorganization, impairment of 
contractual obligations, § 375, p. 46 
Financial responsibility, motor carriers, requirement 
for showing of as denial of due process, .§ 659, 
•p. 1018 

Financial safety of public, police power protection, 
I 184 

Findings, , , , * . 

. Auditors and referees, le^slatiVe provision mak- 
’ ing cohcTusive.as ehcfoaphment on judiciary, 
§ 128, p. 542 


Findings—Continued 

Legislature as without power to dictate to courtm 
§128,p.516,n;51 ^ 

Presumption of truth of in support of talidltv 
of statute, § 100, p. 456 ^ 

Fines, 

Appropriation of funds arising from, legislative 
power in respect to, § 129 
Ex post facto laws relating to, § 444 
Imprisonment for debt in action to recover 
§ 204(1) 

Imprisonment for satisfaction as denial of due 
process, § 593, p. 687 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 795 

Justice of the peace interested in, due process of 
law as violated by, § 581 
Remission, 

Governor as having exclusive powers, § 167, 
n. 5 

Legislature, validity of provision for, § 1^ 
Vested rights in, § 255 
Fingerprinting, 

Arrested persons, equal protection of laws, § 563. 
p. 529 

Due process of law, § 574, n. 76.40 
Life, liberty and pursuit of happiness rights, 
§ 202, p. 992, n. 92 

Privacy by yielding to public good, § 205 
Requirements as to on arrest as violation of due 
process clause, § 584 

Sheriff indicted for failure to take as estop to 
challenge validity of statute requiring taking, 
§ W, p. 274, n. 45 

Fire, 

Forestry and forest reservations, post 
Liability of person permitting escape of, statute 
imposing as denial of due process, § 642, 
p. 908 

Police power, 

Authorizing regulations in resi>ect to, § 184 
Operation in cases of emergency, § 175, p. 896 
Railroad causing, 

liue process of law as violated by statute im¬ 
posing liability, § 641 

Imposition of liability as denial of equal pro¬ 
tection, § 555 

Fire and life protective association, grant of special 
privileges by state, § 464, p. 189 
Fire departments^ 

Legislation giving right of way over streets, im¬ 
pairment of cpntractual obligations, § 311 
Minimum wages, retroactive legislation, § 417, 

p. 106 

Fire districts, delegation of legislative lowers respect¬ 
ing creation to judiciary, § 139, p. 638 
Fire escapes, establishment of specifications, delega¬ 
tion of legi^ative .power, § 138, p. 618, il 89 
Fire hazards, due process of law as violated by legis¬ 
lation authorizing removal or destruction of, 
§645,pi^914 - V 

Fire insurance, ' 

Breach of condition, legislation regulating as im- 
'" ’ ’ painheht of contractual obligation, § 379 

Equal protection of la^^s as denied by regulation 
of, § ^5li,'p; 3i3 
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Fire insurance—rmitinuf^l 

I^lKlation concerning defen5;es as denial of dise 
process, 8 076 

Fire limits, renun-al of bulldlnj^S within, due process 
of law as violated by, § 703, p. 1178 
Fire protection district, due process of law, creation, 
control and regulation of as denial, 8 604, p. 723 
Fire regulations, e<iual protection of law as denied by, 

I 535 
Firearms, 

Aliens, prohibition against possession as denial 
(»f clue process, § 707, p. 1202 
Assemblage, right to assemble peaceably as right 
to bear, § 214, p. 1106 

Equal protection of laws as denied by regulation 
of sale, 8 511, p, 352 

Legislation regulating carrying of as grant of 
si>ecial privileges by state, 8 4ri4, p. 186 
Protection of public^ ex post facto laws, f 448 
Statute prohibiting possession by certain persons 
as bill of attainder, { 454 
Firemen, 

Class legislation, $ 496, p. 265 
Hearing of charges for violation of departmental 
rules, validity of statute authorizing by court, 
8 165, p. m 

Legislative provision for retirement as invalid 
delegation of legislative power, { 140, p. 660 
Fiscal management, 

Delegation of legislative power respecting to mu¬ 
nicipal corporations* 1140* p. 655 
Executive powder in respect to as encroachment 
on Judiciary, 8 173, p. 875 
Betroactlve operation of constitutional provisions 
relating to, 8 40, p. 124 

Fiscal year, Income tax, due process of law, { 657, 

p. 1002 

Fish and game, 

Age requirements in respect to license, reason¬ 
ableness of classification, } 401 
Class legislation, § 496, p, 265 
Confiscation of, 

Equal protection of law as denied by, 8 
Statute authorizing as class legislation, 8 498, 
p. 281 

Violation of due process clause, 8 ^5, p. 918 
Delegation of legislative powers relating to, 8 13S, 

p. 600 

Discrimination because of race or color as denial 
of equal protection of laws, 3 542, p. 475 
Due process of law, regulations relating to as 
violation of, § OOT 
Taking, § 668, p. 1064 
Equal protection of laws, 

Discrimination !n favor of citizens as denial 
of, § 503 

Kegulation of right to take as denial of, 
§ 536 

Execfitive discretion of Officers in respect to as 
conclusive on judiciary, J 156, ^ 822 
Executive lowers in respect to, 

Encroadm^ent on Judiciary, 8 173, p. 882 
Prohibit sale, offer for sale or pos^sslon for 
aaie, § 169, p. 855 

jPlshways, requiriement as to construction by dam 
coi;poratio9i validity of statute, 8 338 


Fis^li and game—f'ontinued 

Imp$iirmf*nt of obHgatlon*? by reguTatlqna for pro 
fp<*tIon of, i 2^1, p. VJm 

JudUunl impilry into etc., of legislation 

r*‘latliig to, § 154, p. TmJ 

Judicial !ntcrfcrcu(*t* with legislative actions In 
n'i^pect to, I 15111), p. 752; f 154, p. 796 
Legislative clusHittotion as subject to judicial in¬ 
terference, f 151 f4) 

Llct'iis**, cliissificatioii for, I 491 
Migratory waterfowl, 

NoaresSdeuL**, denial of privileges or immuni¬ 
ties, I 470 

Regtibitlon of taking as violation of due proc¬ 
ess, 8 607, n. 15 

Municipal cor|)<^ration Ifudfs, d»*3egatlon of legis¬ 
lative iKiwer t«> n^guiate taking, { 140. p. 65?^* 
n. 34 

Nonn?sideiits, discrimination in respect to Liking 
of, I 470 

Open season, executive department’s power In re- 
Ut, § 169, p. 855 
Oysters, generally, jxist 

Poundiitre L*es, privileges or immunities, 8 467 
Privileges or immunities in resiXJct to, { 467 
g^aliitious f4>r protection, 8 477 
Right of fishing, 8 458 

Protii'tioa, judicial inquiry Into wisdom, etc., of 
legislation, 8 154, p. 796 

Race restrlctlous, eijual protection of law as de¬ 
nial by, $ 538 

Reclaimed animals, property within due prtKvss 
of law, 8 667 

Regulation of taking as violation of due prtKVss. 

8 <167 

Sale, I'arter, etc.. 

Equal protection of law as denied by law 
forbidding, i 536 

Legislation prohibiting as not impairment of 
obligations, | 396 

SiHHdal privileges or immunities, 8 465, p. 201 
Summary seizure apd disposal of those illegally 
taken as denial of due process, | 645, p. 918 
Traps, fi,shing wdth, prohibition against as viola¬ 
tion of due process clause, J 6i>7 
Vestal rights under laws relating to, 8 239 
Fish or game commission, fact findlngB, power in re¬ 
spect to, 8 173, p, ^1, VL 83, 

Flag, 

Advertising, laws forblddliig use for as. 

Abridgment of privileges or immunities, 
8 473, p. 218 

Denial of due process, | 668, p. 1064 
Ordinance foridddlng disiday of as infringement 
on right of assomblai^ f 214, p 1168, n. 59 
Salute to flag, generally, post 
Flagmen, munlcijm! requirement for railroad com¬ 
pany to maintain at street crossing, police pnover 
as authorizing, § 311 

FlexiblUty in application of constitutional guaranties, 
8 200 

Flood control. 

Creation of districts, delegstt*o^i of legislative 
power to Judiciary, 8 139, p. 637 
Delegation of K^lslatlve power In roisptx^ to, 
8 138, p. 597 
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Flood control—Continued 

Judicial inquiry into wisdom, etc., of le^slation, 
§ 154, p. 800 

Railroads, requirement as to raising of roadbed 
as denial of due process, § 698, p. 1161 
Flood control districts, 

Assessments, withdrawal of property as denial of 
due process, § 661, p. 1039 
Creation, delegation of legislative power to judi¬ 
ciary, § 139, p. 637 

Public improvements, legislation authorizing as 
denial of due process, § 660, p. 1033 

Floods, 

Necessity for municipalities to borrow and ex¬ 
pend money for relief as legislative question, 
§ 139, p. 646 

Police power operating in cases of emergency, 
§ 175, p. 896 
Fluoridation, 

Class legislation, § 493, n. 48 
Health regulations as denial of due process, § 606, 
p. 732, n. 69 

Legislation concerning as abridging religious lib¬ 
erty, § 206(2), p. 1039 

Municipal water system, equal protection of laws, 
§ 566 

Food, 

Administrator, executive discretion as conclusive 
on judiciary, § 156, p. 825 

Adulteration, regulations respecting as denial of 
due process, § 674, p. 1079 
Delegation of legislative power to regulate stand¬ 
ards, § 138, p, 618, n. 92 
Due process of law, regulations respecting hand¬ 
ling and sale as denial of, § 674, pp. 1078- 
1082 

Equal protection of laws, regulation of manufac¬ 
ture, etc., § 511, p. 846 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 796 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 752 
Meat, delegation of legislative power to make 
rules regarding inspection of, § 138, p. 619, 
n. 95 

Meat dealers, equal protection of law, regulation 
as denial of, § 511, p. 347 
Privileges in respect to sale of, validity, § 464, 

p. 186 

Stores, Sunday laws, equal protection of laws, 
§ 565, n. 94 

Summary seizure and destruction of products un¬ 
fit for human consumption, due process of 
law as violated by, § 645, p. 914 
’Trucks, licenses, equal protection of laws, § 529, 
p. 432, n. 69 

Football games, radio broadcasting, grant of special 
privileges by state, § 464, p. 190 
Force, picketing accompanied by as not protected by 
freedom of speech guaranteed, § 213(21), p. 1151 
Forcible entry and detainer act, remaindermen as not 
entitled to question constitutionality, § 86, n. 82 
Poreclospre, 

See, also, Judicial sales, post 

AdjournmeA|v § P- §55 

Appraisal la!ws as impairing coptractual obliga¬ 
tions, § 388 


Foreclosure—Continued 

Civil procedure, regulation of as denial of due 
process, § 611, p. 748, n. 68 
Due process of law, summary proceeding as de¬ 
nial of, § 612, p. 755 

Executive officers as without authority to adjourn 
mortgage foreclosure, § 169, p. 855 
Impairment of obligation in respect to right of 
§ 382, n. 51 

Legislation respecting remedies, § 385, p. 64 
Liens for delinquent taxes, grant of special priv¬ 
ileges by state, § 464, p. 196 
Redemption, generally, post 
Vested rights as impaired by legislation anthoriz- 
ing, § 231 

Foreign attachment, discrimination in respect to as 
abridgment of privileges or immunities, § 486, 
p. 233 

Foreign charitable organizations, inheritance taxes, 
equal protection of laws, § 524 
Foreign corporations, 

Additional taxes, validity of statutes imposing, 
§ 838 

Agents, service of process on as violative of due 
process, § 619, p. 794 

Attachment, restrictions as denial of due proc¬ 
ess, § 697 

Business as property right within constitution, 
§ 209, p. 1051, n. 39.15 

Business within state, self-executing provisions of 
constitution relating to, § 57 
Capital stock tax, due process of law as violated 
by, § 648, pp. 963, 965 

Conditions on doing business within state, power 
of state to impose, § 471 
Contracts of unregistered companies, curative 
acts, § 433 

Discrimination against, equal protection of laws 
. as denied by, § 504 
Distinctions among, § 71, p. 218, n. 81.5 
Due process of law, regulation as violation of, 
§ 697 

Earnings and receipts, tax on as violation of due 
process, § 648, p. 963 
Eminent domain, 

Contract right to exercise power, § 329 
Grant of power as not grant of special priv¬ 
ilege, § 462 

Entrance fee, imposition of as violation of due 
process, .§ 659, p. 1Q12 

Equal protection' of laws, guaranty of, § 504 
Estoppel to raise constitutional questions, § 90, 
p. 275 
Excise tax, 

Due process of law as violated by imposition 
of, § 648, p. 961 

Power of state to impose,, § 335, p. 1178 
Franchise tax,' 

Due process of law as violated by, I 659, 

p. 1012 ^ 

Impairing contractual obligations, § 287, n. 30 
Gross receipts tax, due process of law, § 659, 

p. 1010 

Impairment of obligations, 

Insurance contracts, § 378, p. 53 
Legislative regulation, § 374 
Licenses or privileges granted to, § 329 
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Foreign corporations—Continued 

Income tax, due process of law as Tiolated by, 
$ 657, p. 999 

Insurance companies, discriminatory tax statute, 
raising constitutional question, | SS, n. 1. 
Insurance contracts, impairment of obligation 
to, § 378. p. 53 

Interstate business, refusal to grant authority to 
engage in as denial of equal protection, | 527, 
p. 416 

Jurisdiction over within due process clause, f 616 
Legislative provisions respecting taxes, fines or 
penalties to be paid by as delegation of power 
to other s^tes, f 135 

Liberty to contract as affected by conditions for 
doing business, $ 210, p, 1075 
license, 

Ihie process as not violated by requirement 
for, i e59v p. 1012 

Impairment of obligation in respect to, § 329 
Licenses and license taxes, discrlmlHutlon, { 479 
Oflice manager, service of proem on while in 
state as not violative of due process, f 019, 
p. 795, n. 64 

Permit tax, due process of law as violated by, 
f 659, p. 1012 
Privileges or immunities. 

Denial oi, f 471 

Impairment of obligation In respect to, S 320 
Pn^rty within due process clause as not In- 
cludii^ right to extend business within state, 
S 599, p, 703 

Begulation of business as Impairment of obliga> 
tions, i 374 

Remedies, discrimination in respect to as denial 
of equal protection, $ 559, p. 500 
Removal of causes to federal court, penalty for 
as denial of equal protection^ | 549 
Renewal of permit, right to object to validity of 
statute affecting right, | 90, p 270 
Revocation of permit to do business within state, 
due process of law as violated by, § 097 
Service of process on. 

Due process of law in respect to, § 619, 
p. 793 

Provision for special mode as denial of equal 
protection, § 504 
Taxation, 

Discrimination against, § 478, p. 2^ 

Denial of equal protection, 5 527, p. 416 
Due process of law in respect to, J 648, p. 960 
Imi>airment of contracts limiting power to 
tax, 5 335, p, 1179 

Shares, classification for purpose of as denial 
of equal protection, | 5^, p. 394 
Transitory actions against, state policy permit¬ 
ting as abridgment of privileges or Immuni¬ 
ties, I 486, p. 232 

Validating contracts and conveyance as impair¬ 
ment of obligation, § 372 
Venue of actions, 

Equal protection of laws, S 562, p. 515 
Self-executing constitutional provisions, { 58, 
n. 71 

Vested rights, § 241, p. 1219 
ISA C.J.S.—M 


Foreign countries, 

Protection, fourteenth amendment as guaranty¬ 
ing, i 458 

Territorial limitations, political questions, { 145, 
p. 701 

Foreign gfivemments, executive authority in dealing 
with, f 169, p. 56 

Foreign insurance companies, 

Dnjioi^it as condition of doing bus^inesH within 
state, requirement as denial of due process, 
I 676 

I^i<«lative regulation as Impairment of obliga¬ 
tions, jl 374 

Taxation, discrimination against, f 478^ p. 223 
Taxation of gross premiums, due process of law% 
§ 618, p. 964 

Foreign jiidgments, due proix^s of law, enforcement 
without violation of, f p. 840 

Foreign language, 

Deficiency, school privileges, discrimination, 
I 542, p. 473 

Prohiidting teaching of as abridging religious 
liberty. | 206t3S p. 1CM3 

Foreign merchandise*, anti-dumping laws as takii^ 
property without due proct*s», | 658 

Foreign policy, subjects of free spei^ch, | 21»3(3>. 

iL 44^ 

Foreign relations, Judiciary as witiiout power to pass 
on questions pertaining to, S 145, pp. 760, 701 

Forestry and forest reservatlom*. 

Delegation of legislative powers in respect to reg¬ 
ulation, { 1^, p. 599 
Fires, 

Glassification in respect to duties and liabili¬ 
ties, validity, I 498, p. 283, n. 38 
Lien on land for cost of fighting, doe process 
of law as violated by statute creating, 
! 631, p. m 

Ihroducts, transportation of, exemption of vehi¬ 
cles engaged in as dental of equal protec¬ 
tion, § 517 
Trees, 

Destruction of property to prevent spread 
of disease or pests, due process of laws 
violated by l^lslatlon authorizing, | 645, 
p, 915 

Exemption from taxation of land planted 
with, validity, | 465, p. 264 
Highway, property within due process clause* 
as including, f ^19, p. ^9, m 32 

Forfeitures, 

Bills of attainder, laws Imposing* { 454 
Charter of corporation* power of legislature in re¬ 
spect to* { 341 

I>oe process of law, sitatute imposing as violative 
of, i 640, pp. 899-005 

Equal protection of law, Uability for, j 549 
Ex post facto laws relating to, } 447 
Franchise, legislative provision for as encroach¬ 
ment on Judiciary, { 119 

Impairment of obiigatlons, l^slation relating to, 
§396 

Imprisonment for debt in action for, | 264(1) 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 134, p. 795 

Office, self-executing provisions of constitution re¬ 
lating to, I 54, p. 161 
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Forfeitures—Co nt inued 

Remission of, governor as having exclusive pow¬ 
er, § 167, n. 5 

Retroactive operation of constitutional provisions 
relating to, § 40, pp. 126, 128 
Tax delinquency, due process of law as violated 
by, § 652 

Vested rights, §§ 219, 255 
Form, 

Classification of coiistitution, § 2 
Contract, liberty to contract as restricted by, 
§ 210, p. 1070 

Proposed amendment of constitution, states, § 7, 
p. 37 

Submission of amendments, state constitutions, 
§ 9, p. 56 

Form of government, 

Distinctions, § 66, n. 24 
Republican form of. Government, post 
Forma pauperis, 

Appeal in as requirement of due process of law, 
§ 626, p. 846, n. 11 

Criminal prosecutions, privilege and not rights, 
§ 594, p. 589, n. 60 

Formal parties, raising constitutional questions, § 83, 
n. 67 

Formalities, amendment of constitutions, states, § 9, 
p. 49 

Formation of constitution, 

Circumstances attending as subject to considera¬ 
tion in construction of, § 30 
Definition as branch of jurisprudence treating of, 
§1 

Former jeopardy. Double jeopardy, generally, ante 
Forms of procedure. 

Legislature as having power to reasonably regu¬ 
late and control, § 128, p. 516 
Retroactive operation of constitutional provisions 
relating to, § 40, p. 128 

Fornication, crimes and punishment, discrimination 
because of race or color, § ^3 
Fortune telling. 

Due process of law, regulation without denial of, 

§ 668, p. 1062 

Legislation prohibiting as abridging religious 
freedom, § 206(2), p. 1034 

Personal liberty as not infringed t)y laws forbid¬ 
ding, § 202, p. 995 , ^ 

Prohibition of business as abridgment of priv¬ 
ileges or immunities, § 473, p. 218 
Pursuit of happiness as not affected by laws for¬ 
bidding, § 208 
Forum non conveniens. 

Privileges or immunities, § 486, p. 235 ’ 

, Refusal to exercise jurisdiction under doctrine 
as denial of equal’protection of laws, § 558 
Fountain of political power, convehtion, § 1 
Fourth department of government, authority to cre¬ 
mate, § 3, p. 23, n- 20.5 

Frame buildings, due process of law, regulations re¬ 
specting as denial of, § 703, P. il77 
Frame of governinent, function of constitution as to 
proyide for, § 3, p. 23 

I^£me \york ejected by sovereign people, § 1, p. 1 
Franchises, , , - , , ^ 

,4^e?i4men^, l^gfslativ^e. provision for asi^encyoach- 
ment on judiciary, § 119 * 


Franchises—Continued 

Amendment, repeal or forfeiture 
§ 119 


by legislature^ 


Condemnation under power of eminent domaiiL 
§ 241, p. 1221 ^ 

Contract nature of, § 325 
Delegation of legislative power to grant to mu¬ 
nicipality, § 140, p. 658 

Determination of constitutional question in quo 
warranto proceedings for forfeiture of « 95 
p. 326 ’ ’ 

Due process of law, impairment as denial of, f 605 
Estoppel of one accepting from questioning va¬ 
lidity of statute involved, § 90, p. 281 
Exclusive frandhise, validity of, § 464, p. 191 
Executive authority to approve or disapprove of 
transfer as encroachment on judiciary, § 173 
p. 877 

Expiration of, prohibition of further exercise of 
privilege as denial of due process, § 605 
Ferries, ante 
Forfeiture, 

Due process of law in respect to, § 605 
Legislative provision for as encroachment on 
judiciary, § 119 


Impairment of obligations created by, § 286 
Impairment of obligations in respect to, § 308, 
p. 1328 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 752 
Mill privileges, exercise of eminent domain power 
to take for public use, § 334 
Municipal corporations, impairment of obligations 
in respect to, § 303 

Police regulations in respect to as denial of due 
process; § 605 


Power to grant, delegation of legislative power 
to judiciary, § 139, p. 648 

Property within constitutional protection, § 209, 
p. 1051, n. 39.15 

Property within due process clause as including, 
§ 599, p. 698 I 

Railroads, impairment of obligations in respect 
to, §331 

Repeal, legislative provision for as encroachment 
on judiciary, § 119 

Retrospective laws increasing tax, validity, § 419, 
p. 117 

Revocation of, executive department as having 
power to determine right to, § 171, p. 861 

^Self-executing provisions of constitution relating 
to, § 57 

Street railroads, post. 

Subsequent grant of i^imilar franchise as viola¬ 
tion of due process, § 605 

Tax, , , , 

Due process of law, § 6 ^, p. 959 
Equal protection of law in respect to, § 527, 
p. 413 . ‘ / 

Judicial ihquiry ffito wisdom, eta, of legisla¬ 
tion, § 154, p. ^93 

.. Privileges and immunities in iesl>ect to, § 478, 

' p. 22 r ' '', ^ 

Vested property rights, § p. 1187; I 241, 

p. 1220 , 
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Praternal beneficiary associations or societies. 

Due process of law, regulation of business as de¬ 
nial of, s ere 
Exemptions, 

Benefits from process on debts of ineml>f*rs, 
legislative provision for as enemacbment 
on judiciary, f 128, p. 537 
Operation of general law, validity of, i 

p. 203 

Taxatfon, equal protection of laws, f 521, 
n. 48 

Impairment of obligations, amendment of consti¬ 
tution or by-laws, S 378, p. 68 
Privilege tax as impairment of obligation, { 335, 
Pv 1370 

Religious liberty as effected by provisions of con¬ 
stitution and by-laws, | p. 1028 

Fraternal insurance company, efpial protection of 
laws as denied by regulation of, { 511, p. 343 
Fraternal Insurance contracts, vested rights, { 225, 
p. 1190 

Praternal lodges, private property, passage from local 
to grand lodge as denial of due process, i 647, 
p, 941 

Fraternities, public schools, grant of special privi¬ 
leges by state, | 464, p. 190 
Fraud, 

Administrative orders based on, judicial review, 
§ 156, p, 827 

Assembly and petition, guaranti^ of as not in¬ 
tended as invitation for, 5 214, p 1166 
Body execution to enforce judgment, due process 
of law, § 625, p. 84.% n. 1 
Consideration of In determining validity of en¬ 
actment, 5 154, p. Sll 

Corporations, police iiower to prevent fraud as 
impairment of contractual obligations, § 333, 
p. 1375 

Eminent domain, review lindted to as denial of 
due process, § 646, p. 937 
Equitable control of public oflUeers’ discretion 
where shown, § 150, p. 820, n. 89 
Estoppel to question validity of statute as affect¬ 
ed by, S 89, p. 271 

Existence^ judicial power to determine, S 144, 
p. 693, n. 3 

Freedom of speech and of press. 

Intended for invitation, f 213<51, p, 1107 
Limited by police power to prevait, f 213(71, 
p. 1114 

Imprisonment for debt, § 204(1) 

Oses involving, $ 294(4) 

Civil actions, § 204(1) 

Individual rights restricted and promoted by 
police regulations to present, | 199, p, 983 
Initiative petition for amendment of state eon- 
stitutiem, f 7, p. 89, n. 2%5 
Judgments, procedural due process, j 62% p. 835, 
iL 55,10 

Judicial interference with Insist!ve actions in 
respect fi 151(1), p. 752 

Liberty to contract rei^ilftted to ptevent, § 210, 
p, 1073 

liberty to practice as restrided, I 210, p. 1066 
Naturaiiaatton certificates obtained by, power of 
judiciary to canc^ 116% p. 840 


Fraud—Continued 

Opening of judgment prerlousiy obtained by, 
i 271 

Pardon obtainrHl fy, power of Judiciary to set 
aside, § 157 

Police fKiwer, prevention under, 1187 
Police regulations to prevent, | 15^, p. 968 
Prcijuniptions, due process of law, § 621, p. 817, 
n. 73 

Proi>erty pnrchasetl fOr sale, equal protection of 
laws, 1546 

Proj^erty rights as not Infringed by k^glslatlon to 
pr»»Kent or »«ppn*ss perpetration, | 209, p. 1060 
PropcHiHi constitutional amendment election, re¬ 
count of votc^?, J 10, n. SI 

Pursuit of happSiicas restricted by police power 
to prevent, §268 

Religious legislation to present, f 2<¥W2), p, 1034 
Right to picket under freedom of speech guaranty 
as curtailed or forfeited under dmiinstances 
of, I 213421), p. 1152 

Self-executing provisions of couHtitutiou relating 
to, § 49, p. 14S 

Taxation, grounds for setting aside, § 656, p. 971 
Validity of statute procured by. power of Judiciary 
to declare, § 151(1), p. 739 

Vested right not obtaining w-here inception is pro¬ 
cured by, §215 

Free enterprise, doctrine as fundamental concord, 
i 212, n. 7 

Fret' Justice, guaranty of, fi 714-718 

Free libraries, 

Dispc^ltion of taxes collected as violative of due 
process, f €53 

Lo<*al option In respect to establishment and main¬ 
tenance of by county, f 142, p. 684 

Free passes, legislation prohibiting of as im¬ 

pairment of obligation of contracts; § 373, p. 42 

Free school books, taxation for providing, due pro¬ 
cess clause as violated by, | 648, p. 953 

Free transiortation, carriers, requirement of as de¬ 
nial of due proi'm, | 701 

Freedom from emnpetitloit, due ptx)ems of law as se¬ 
curing, § mH2) 

Freedom of as^iation, presinnptloii of statutes valid¬ 
ity. § 99, p. 442 

Freedcan of eonseieuee, guaranty of, | 20% pp. 1017- 
1046 

Freedom of contract Libert to contract, pt^ 

Freedom of press, 

Candidates, § 213(23) 

Censorship prevented by, { 213(1), p, 1095 
Clear and present danger doctrine, f 213(6) 
Commercial activities, lafringemeot of rights by 
regulation of, { 213(8), p. 1123 
Congresj«ional powers, exercise as infringement, 
S 213(14) 

Contempt, punishment for as infringement of, 
§213(5bp. 1107; 1213(11) 

Contracts, restriction® as abridgement of right, 
{ 213(24) 

Elections, f 213^23) 

Employee®, limitation® on rights, 1213(21) 
Employers, rights of, $ 213(22) 

Fourteenth amendment a® safeguaniing, | 213(2) 
Ouaranty of, §} 213(l>-213f25). pp. 

Injunction to prevent abus% { 213(25) 
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Freedom of press—Continued 

Insurrection, legislation concerning as infringe¬ 
ment of right, § 213(10) 

Judicial proceedings, interference with, § 213(11) 
Labor matters, § 213(20) 

Libel and slander, § 213(5), p. 1107; ‘ § 213(12) 
License tax on newspapers and magazines as 
abridgment of, § 659, p. 1018 
Licensing as infringement of, § 213(13) 

Limitation of right, § 213(5) (21) 

Mail, restrictions on use as infringing, § 213(15) 
Motion pictures, § 213(18) 

Censorship, § 213(7), p. 116 
Obscene books or writings as protected by guar¬ 
anty of, § 213(5), p. 1104, n. 44.86; § 213(7), 
p. 1114, n. 56; p. 1115 
Officers, § 213(23) 

Picketing, § 213(20) 

Plays, § 213(18) 

Police power of limitation, § 213(2) (7) 

Power of court to relieve against encroachment on 
liberty, § 144, p. 697, n. 33 
Presumption of statutes validity, § 99, p. 442 
Privacy, right of, § 213(17) 

Protection of rights by courts, § 213(4) 

Public places, infringed by regulation of, § 213(8), 

p, 1116 

Radio broadcasting, § 213(19) 

Sedition, legislation respecting as infringement 
of right, § 213(10) 

Shows, § 213(18) 

Silent, right to be, § 213(7) 

Sound amplification devices, use of, § 213(8), 
p. 1124 

Subjects, § 213(3) 

Taxation, 

Guaranties as subject to proper exercise, § 213 
(13) 

Infringement of, § 213(5), p. 1107 
Television, § 213(19) 

Wartime measures, § 213(9) 

Freedom of thought, presumptions of statutes con¬ 
stitutionality, § 99, p. 442 

Freedom to differ, natural rights, § 199, p. 978 
Frequent violations, amendment of constitutional pro¬ 
visions by, § 70, p. 205, n. 22 

Friendly suits, determination of constitutional ques¬ 
tions in, § 95, p. 331 

Frivolous appeal, damages for as abridgment of con¬ 
stitutional right of appeal, § 715 
Front foot rule, assessments for public improvements, 
Due process of law, § 661, p. 1041 
Equal protection of law as denied by, § 532, p. 446 
Fruit, 

Industries, due process of law, regulation as de¬ 
nial of, § 672 

Labeling, citrus commission’s authority to regu¬ 
late as delegation of legislative power, § 138, 
p. 587, n. 52 

Standard containers, judicial inquiry into wis¬ 
dom, etc., of legislation, § 154, p. 790 
Fugitives from justice, 

Executive power to issue second warrant for ar¬ 
rest of, § 171, p. 862 
Extradition, generally, ante 
Federal constitution provision for extradition as 
self-executing» 159 


Fugitives from justice—Continued 

Requisitions for surrender of as of no concern 
to judicial department, § 145, p. 700, n. 63 
Full crew laws, 

Judicial inquiry into wisdom, etc., of legislation 
§ 154, p. 799 ^ u, 

Railroads, due process of law as violated by 
§ 698, p. 1155, n. 79, 80 
Function of constitution, § 3, p. 23 
Functions of court, legislature as without power to 
interfere with, § 128, p. 540 
Fundamental law. 

Constitution as, § 3 
Definition as, § 1 

Construction of constitution with regard to, § 14 
Legislature restricted by, § 66 
Fundamental purpose, construction of constitution 
§ 16, p. 72 
Funds, 

Public funds, post 
Sinking funds, post 

Funerals. Undertakers, generally, post 
Furniture, health regulations, due process of law 
§ 606, p. 733 

Future business, foreign corporations, power to pre¬ 
scribe conditions, § 90, p. 275, n. 60 
Future contingencies, intention to govern, § 1, n. 2 
Future estates, 

Taxation, due process of law, § 648, p. 948, n. 15 
Vested rights as impaired by legislation authoriz¬ 
ing sale of, § 231 

Future legislative action, advisory opinions in re¬ 
spect to as prohibited, § 150 
Future sales, 

Due process of law, regulations as denial of, § 675 
Liberty to contract as infringed by laws regulat¬ 
ing, § 210, p. 1075 

Future vested estate, property within due process 
clause as including, § 599, p. 699 

Gambling stamps, possession of federal stamp as 
prima facie evidence of violation of state laws, 
§ 563, p. 529, n. 63 
Gaming, 

Building used for, statute creating lien for money 
lost at gambling as denial of due process, 
§ 702 

Camp meetings, prevention of within prescribed 
distance under police power, § 185 
(Congressional power to tax occupation as limited 
by due process clause, § 656 
Devices, 

Destruction by local officers, legislation au¬ 
thorizing as encroachment on judiciary, 
§ 173, p. 887 

Property rights as affected by laws prohibit¬ 
ing possession or use of, § 209, p. 1063 
Summary seizure and destruction as denial 
of due process, § 645, p. 918 
Due process of law, prohibition without denial 
of, § 675 

Exemption of transactions in particular places, 
validity of, § 465, p. 201 

Forfeiture of double amount won, equal protec¬ 
tion of law as denied by, § 549, n. 7 
Freedom of speech and ” of press as limited by 
exercise of police power, § 213(7), p. 1113, n. 56 
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Gaming—Continued I 

Individual rights llmltei! and restricted under 
police power to regulate, i p. 083 
Judicial interference with l«^lslatlve actions in 
respect to, | 151(1), p. 752: | 154, p. 7S»d 
Lien for money lost at, due process of law as 
violated by provision for, 1702 
Lotteries, generally, post 

Owner of building knowingly permitting use for, j 
due process of law as violated Ity statute im¬ 
posing liability for, § 638 

Personal liberty as n<^ infringed by laws for¬ 
bidding, I 202, p. f)03 

Recovery by creditors from winner of money, stat¬ 
ute authorising as denial of due pnx‘t*ss, 
i 642, p. 008 

Revocation of charter of club used for. adminis¬ 
trative power in respect to as encroju‘hn)ent 
on Judiciary, 8173, p. 882 

Self-executing provisions of constitution relating j 
to, 8 40, p. 148 

Slot Machines, generally, post 
Summary seizure and destruction of apparatus 
legislation authorizing as violation of «lue | 
process, § 645, p. 014 i 

Vested rights in real property as not iinpasrHl by ] 
ordinance prohibiting use of house for, ^ 220 | 

Gangsters, j 

Due process of law, law providing for punish- j 
meat as violation of, | 580, p. 630 | 

Statute providing for punishment of as ex iK>st 
facto law, 8 450, n. 52 

Garages, 

Due process of law, regulations respfx*ting erec¬ 
tion, removal, etc., as denial of, § 703, p. 1177 
Equal protection of law, license or litnmse tax, 

§ 530, p. 442 

License, requirement as denial of due pro(*ess, 

§ 659, p. 1013 

lien for storage, repairs, etc., due prwms of law 
as violated by statute crejiting, 8 931, p. 881 

Garbage, 

Collection and transportation, regulations respect¬ 
ing as denial of due proi^ess, § 679 ; 

Disposal, exclusive grant or franchise, 8 326 j 
Due process of law, r^ulations in respect to as i 
violation of, 8 606, p. 733 

Exclusive grant of right to collect, validity of, 

I 464, p. 184 

Franchise granted by munleiiwilities to collect 
and haul, impairment of obligations in re¬ 
spect to, f 308, p. 1328 

Property right in uncollected garbage a.«! protected 
by constitution, f 209, p. 1052, n. 41 

Garnishment, 

Class legislation in respect to remedy by, S 50a 
p.290 

Clerks as authorized to issue summons, f 173, 
p. 884 

Discretion of state In prescribing remedies for 
wrongs, § 94 

Due process of law, § 613, p* 763 

Service of summons as essential to, 8 619, 
p. 786, n. 15 

Execution issuing without notice as denial of due 
process, § G25, p. 843, n. 95 


Oamlshuieiit—Continued 

Exemption of property from, legislation relating 
to as impairment of obligation, f 390 
Income tax collt^ction as enfori^ement, due process 
of law, 8 ^i5T, p. 1603 

Judicial Interfenmrv? with legislative actions in 
respect to. f 151(D. p. 752; 8 p. 796 
Justice of the |»eace, le^slatlon depriving juris¬ 
diction, 8 700, p. 1217 

Ij«‘giKlation exempting w^»rkmen’s compensation an 
impairing contrm.tual obligations, I 310 
Seizure of property in an stiSieient notice for due 
proee*^« p!irp#>se.^, § 619, p. 808 
Service of proci»j?.*«. due process of law. 8 619, 
p. 790, a 41 

Wage.«, exemption of m denial of equal protection, 

8 5.50, p. n. 04 

(»a». 

Natural gas, post 
Oil and Gas, generally, post 
Gas Utilities, 

See Public utilities, post 
rielegation of legislative iMJwer to regulate, I 1*38, 

p. 502, Eu 12 

Equal protetlion of law, n^qiiirements as to fur¬ 
nishing gas on applkution as denial of, § 518, 
p. 375 

Exclusive franchise, validity of. 8 464, p. 101 
Existing conditions, class*licatkms based on, I 402 
Impairment of obligations by regulation of busi¬ 
ness, 8 p. 1375 

Occupation tax, grant of sq>ecial privileges by 
state, { 464, p. 106 
Rates, regulation. 

Denial of e<|ual protection, I 519, p. 386 
Violation of due process, 8 692, pp. 1143-1147 
Refunds, requirement as violation of due process, 

§ 602, Ik 1145 

Regulation of conduct of business as Impairment 
of obligations, 1373, p. 41 

Services without compensation, requirement of as 
denial of due process, I Wi, p. 1145 
Gas works, exclusive grant or franchise, Imimirzncnt 
of obligation in respect to^ 1326 
Gaisollne, 

Advertisement of price, due process of law as de¬ 
nied by regulation of, | 068, p. 1068, n. 16.45 
Price regulation, due process of law as vkdattHl 
by, 8 600, P. 1132 

Sale as not affected with public interest and ^uib- 
jeet to police regulation, 8 188, p, 93;i, n. 1 
Storage, regulation without denial of due prot^t^s, 
8 668,0.1063 
Tax, 

Equal protectlcm of law in respect to, 8 520, 
p, 430 

Imposition of as denial of due process, § 659, 

p, 1018 

Self-executing provisions of constitution, 
855, n- 9 

Gasoline dealers, license tax, law imposing as grant 
of special privili^e, i 464, p. 197 
Gasoline filling stations. Filling Stations, generally, 
ante 

Gates, street or highway crossings, requirements re- 
si>e<*tlng railroads as denial of equal protection. 
8 518> p, 377 
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General demurrer, constitutional questions raised by, 
§ 96, p. 342 

General election. Elections, generally, ante 
General issue, constitutional question as raised by 
plea of, § 96, p. 342 

General law, judicial review of legislative determina¬ 
tion as to inapplicability, § 153 
General provisions, construction of constitution, § 25 
General welfare. 

Annulment of valid contract, § 354 
Assembly of petition, rights of as subordinate to, 
§ 214, p. 1164 

Business or occupations concerning, police regu¬ 
lation of, § 188, p. 928 

Constitutional limitations as yielding to legisla¬ 
tive concepts, § 70, p. 204, n. 21 
Construction of statutes relating to to favor valid¬ 
ity, § 98, p. 370, n. 2 

Corporations, police power exercised for general 
welfare as impairing contractual obligations, 
§ 333, p. 1375 

Delegation of legislative power in respect to, § 133, 
p. 555 ; § 138, p. 617; § 139, p. 635 
Deprivation of property within due process clause, 
§ 602, p. 712 

Equal protection of laws, police regulations as 
effecting, § 507 

Freedom of speech and of press as limited by, 
§ 213(7), p. 1112 

Impairment of contractual obligations, exercise of 
police power, § 281 

Individual rights limited and restricted under 
police power to promote, § 199, p. 982; § 202, 
p. 991. 

Integration of bar, legislative declarations, § 129, 
n. 21.35 

Judicial inquiry into wisdom, etc., of legislation, 
1154, p. 805 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 757; § 151(3), n, 9. 
Liberty to contract as restricted by, § 210, p. 1072 
Matters pertaining to as outside range of judicial 
functions, § 145, p. 703 

Objections to sewer district act waived by con¬ 
ceding necessity of statute, § 90, p. 285, n. 55 
Police power, post 

Police regulations for, due process of law as limit¬ 
ing or conditioning exercise, § 571, pp. 593, 594 
Presumption that legislature in passing statute 
had considerations of in mind, § 100, pf 449 
Presumptions in favor of constitutionality of stat¬ 
ute enacted in exercise of power to levy tax 
for, § 100, p. 467 

Private property right as limited by, § 209, p. 1054 
Privileges or immunities granted for promotion 
of, § 459, p. 175 

Privileges or immunities subject to police power 
to promote, § 472 

Purpose of tax, political questions, § 149, p. 717 
Pursuit of happiness regulated by police power, 
§208 

Question in respect to as not primarily judicial, 
§ 144, p. 692 

Bailroad franchises, regulation of corporations 
for, § 331 

Religious legislation to promote, § 206(2), p. 1033 


General welfare—Continued 

Taxation, public purpo^ for which funds raiswi 
by, § 648, p. 953 

Generic term, due process of law, § 569(1) 

Genesis of statute, consideration in deciding eonstito- 
tionality of statute, § 97, p. 346, n. 74 
Geographical uniform, internal revenue, due uroce*L <5 
of law, § 656 
Gift taxes, 

Exemptions, equal protection of laws, § 521 
Graduated rate of taxation as violating due proc¬ 
ess clause, § 650, p. 970 
Retroactive laws, § 419, p. 122 
Gifts, 

Contemplation of death, presumption as to as 
violation of due process clause, § 621, p. 820 
Exemptions from transfer tax, discrimination 
against nonresidents, § 478, p. 223 
Taxation of, due process of law as violated by 
§ 655, p. 989; § 656 

Vested rights in respect to validation, § 226, p 
1194 
Gold clause, 

Impairment of obligation of contracts, § 275, n. 21 
Judicial inquiry into wisdom, etc., of legislation, 
§ 154, p. 796 

Gold hoarding or export, delegation of legislative 
power in respect to, § 138, p. 631 
Golf courses, 

Racial discrimination, § 538 

Equal protection of laws, § 542, p. 475 
Separate facilities for negroes, estoppel to as¬ 
sert civil rights deprivation, § 89, p. 267, n. 
15.20 

Good behavior. 

Detention of person for default or surety as 
involuntary servitude, § 203(5) 

Ex post facto laws relating to allowance for, 
§ 444 

Good faith, 

Estoppel in action for indebtedness to assert nn- 
constitutionality of statute, § 89, p. 270, n. 
21.10 

Police regulations, duty of courts to enforce, 
§ 198, p. 951 

Presumption that legislature acted with in pass¬ 
ing statute, § 100, p. 448 

Private corporation charter, alteration by legis¬ 
lation, § 320, p. 1358 

Statutory classification effecting difference in 
treatment between subjects or classes, § 100, 
p. 460 

Good will, property within due process clause as in¬ 
cluding, § 599, p. 699 

Goods, statutes regulating sale as infringing liberty 
to contract, § 210, p. 1074 
Government, 

Federal government, ante 
Overthrow of government, post 
Republican form of government, post 
Governmept bonds. , Municipal Bonds, generally, 
post 

Government contracts, renegotiation, delegation of 
legislative power, §138, pp. 632, 6^ 

Government employees, summary removal, desirabili¬ 
ty of providing statutory safeguard as political 
question, § 145, p. 699 
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Govprnun’iitul acts, constitutionality of statute under 
which done as affecting, { 101, p. 4T9 
Govcramental agencies. 

Due process of law, c*jntrol oeer, | 570 
Education, due process of law, binding elTwtive 
clause on, § StiS, p. 55<J 

Equalization, statute auttiorizing city council to 
sit as not encroachment on judiciary, ji 114 
Estoppel to raise constitutional questioms, i 90, I 

p. U77 j 

Examiners, discretionary or quasi-judicial pow¬ 
ers, delegation to. i 173. p. ij«), n, 82 
Impaimkent of obligations by orders of, S 279 
Liberty to contract as not extending to, { 210. p. 

1007 , 

Polic*e power, delegation to, | 178, p. 012 | 

Kaising constitutional questions, rights as to. S 70, ‘ 
p. 244 j 

Remedies against, constitutional guaranty as ap¬ 
plying to, $ 709, p. 1218 

Governmental function, police power, | 175, p. 881 
Governmental powers; 

Ctnistitntion as sonree of, { Of! 

Ckmstruction of statutes involving in favor of 
constitutionality, J OH, p. 3K7 
Distribution of, is 104-173, pp. 483-888 

Governmental subdivisions. Political Subdivisions, ' 
generally, post ! 

Governor, j 

Devolution of powers and duties on vacancy oc- j 
eurrlng, self-executing constitutional prnvl- i 
Sion, § 54. p. 162 j 

Executive power of state vested in, $ 167 t 
Judicial determination of disability devolving dn- j 
ties on lieutenant governor, J 151(1J, p. 730 I 
Judicial inquiry into acts, { 157 I 

Orders, etc., legislation by means of, f 168, p. ' 
852 * 

Pardons, generally, post [ 

Powers, legislative authority to alter, change, in- 1 
crease or lessen, i 130, n. 35.5 : 

Proposed constitutional amendments, sanction or ! 
approval, S 9, p. 52 

Quo warranto to determine eligibility, jurisdic¬ 
tion by Supreme Court as d^ilal of eoua! 1 
protection, { 508 ! 

Subpoena, liability to, J 150 
’Grade crossings. 

Delegation of legislative power to alter or abol¬ 
ish, 5 138, p. 505 

To judiciary, § 13J), p. 644 | 

^llinaination of, requirements, 

Ilenial of due process, | 608, p, 1162 
Impairment of obligation, } 333, p. 13T6 
Legislation requiring elimination as denial of 
equal protection, | 518, p. 3T7 
Necessity of abolition as Judicial question, i 13D. 
p. 646 * j 

Drder reqnidi^ nse of interlocking plant as ini- j 
pairment of contractual obligations, S 27 D 
Public utility e<Mnmis^on*s jurisdiction over eon- I 
struction and abolition as delation of Icgls- \ 
lative power, $ 141, p. 633, m 13 
Emulations in r^pect to as, 

I^ial of due process, S 668, p. 1157 
Impairment of obligation, § 333, p, 1376 


Grade cros’alngs^—Continue^l 

Signs, delegation of legislative power to p^e»^^fbe 
form of, f 138, p. 565 

Grading, agricultural or horticultural commo^litles, 
delegation of legl’datlve power In respect to. {138, 

p. 

(JraduatHl income tax, due process of law as violated 
by. If fJ57. p. f>f*7 

Graduating exerdsis holding of in church, { 26613), 
p. 1015 

Grain, inspection and weighing, equal protection of 
iaw as denied by riquiremcnt^. | 511. p. 3iT 
Grain elevators, regulation of as denial of e«iiial 
pn)tection. | 510. p. 3sr» 

Grammatl<‘al rules, const nietlon of c^^nstitution, ap- 
pli^’sition of. f 10, p. 87 
Grand Jury, 

Criminal contempt of as Infringement of freedom 
of speech and of prests, | 213(11) 

Due pinK?ess of law. indictment or prej^entment 
as esaJontlal to. S 587, p. 6.^ 

Ex post facto ImvA changing number of. j| 445 
Indictment, prt^senrment by as essential to due 
pnK^esg of law. | 5S7. p. GJiP 
Judicial likqulry Into wisdom, etc., of legislation 
relating to. ^ 15-1. p. 796 

I-eg!slative i^owcr to alxdlsh. ff 1^. p. 520. n. 76 
Negroes. e<iual protection of law as giving right 
to demand jury of own race or color. § .546 
Oath of m‘recy as abridging freedom of speech, 

I 213t5). p. 1103, n. 44.80 

One man grand jury, contempt before, due proc¬ 
ess of law, f 578 

Public ofllcer subject to removal on failure to 
waive Immunity on being questioned by, 
retroactive operation, f 40, p. 124 
Rules for drawing, delegation of h'glslative pow¬ 
er to judiciary, { 139, p, 636 
Witness before. 

Contempt proceedings, f 578 
Entitled to raise question of constitutionali¬ 
ty of statute authorizing investigation, 

$ 76. p. 231, n. 47 

Oath of secrecy as vhdating right to free¬ 
dom of speecli, I 213(5). p. 1103, a. 44.80 
Gratuities, pxiblic employees, vacation with pay. S 251 
Graved pits, zoning regulations respecting as denial 
of due priKCSS, { 79^ 11^, n. 19 

Grazing, judlclol inquiry Into wisdom, ete, of legis¬ 
lative regulations. 1154, p. 790 
Greyhound racing, dtlzea and taxpayer as entitUnl 
to question ctvnstltutlonality of statute permit¬ 
ting. { 7S, n. 17 

Grievances, guaranty of right to petition for redress 
of, S 214. p. 1164 

Groceries, sale as effected with public interest, S 690. 

p. 1126. n. 6.1Q 
Gross receipts tax. 

Applicability to occupations, equal protection of 
laws^ i 529, p. 422, n. 94 
Due process as denied by, t 65©, p. 1921 
Equal protection of law as denied by* I 527, p. 
4ia n. 68 

Exemi^lon of corporation, I 335, p, 1382 
Foreign corporations, due process of law, S 048, 
pp. 963, 964; J 65% p. 101© 
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Group libel, freedom of speech and of press as pro¬ 
hibiting statutes punishing, § 213(12), n. 97 
Guaranties, 

Application to all persons, § 3, p. 23, n. 21 
Emergencies as authorizing suspension, § 3, p. 23 
Impairment of obligation of contract of, § 348 
Guaranty companies, delegation of legislative power 
in respect to regulation of, § 138, p. 591 
Guaranty funds. 

Executive discretion of officers in respect to as 
conclusive on judiciary, § 156, p. 822 
Validity of law as not interference with right of 
contract, § 281, p. 1292, n. 1 

Guardian ad litem, due process of law, absence of 
requirement as violative of, § 618 
Guardian and ward, 

Accounting by guardian, requirement as impair¬ 
ment of vested rights, § 229 
Aliens, right to act as guardian, % 503 
Appointment for minor, judiciary as having pow¬ 
er of rather than legislature, § 129 
Bond of guardian, validity of statute authorizing 
examination by court, § 165, p. 840 
Compensation, legislation limiting as grant of 
special privileges by state, § 464, p. 186 
Curative acts, legalizing conveyances by guard¬ 
ian, § 424 

Due process of law, summary proceedings as de¬ 
nial of, § 612, p. 755 

Examination of condition of estate, validity of 
statute authorizing by court, § 165, p. 840 
Judicial interference with legislative actions in 
respect to, § 151(1), p. 752; § 154, p. 806 
Legislative provisions for disposition of property 
by guardian as not encroachment on judici¬ 
ary, § 120 
Notice, 

Appointment of guardian, due process of law 
as requiring, § 619, p. 802, n. 87 
To guardian as sufficient to bind ward, § 619, 

p. 810 

Penalties for failure to file verified account with¬ 
in limited time, due process of law, § 640, 
p. 904 

Religious belief, qualifications of guardian, 
§ 206(4) 

Settlement by guardian, legislative power to set 
aside at subsequent term, § 128, p. 527 
Special punishment for guardian as denial of 
equal protection, | 664 

Summary proceedings, due process of law, § 612, 
p. 760 

Taxation of property in hands of guardian, due 
process of law in respect to, § 648, p. 958 
Trust company acting as guardian, statute au¬ 
thorizing as constitutional, § 117 
Vested rights acquired hy guardian, § 229 
Guardians of constitution, courts, § 92, p. 298 
Guest statutes, 

Automobile owner’s liability for injuries to as 
affected by unconstitutionality, § 101, p. 477, 
n. 74 

Legislative provisions for questions of fact for 
jury, § 128, p. 540, n. 96 

Motor vehicle operator owner, liability for in¬ 
juries, equal protection of laws, § 551 
Validity of, | 7()9, p. 1217 


Guilty. Plea of guilty, post 

Gymnasiums, renting of by school districts, judicial 
inquiry into wisdom of legislation pertainine tn. 

§ 154, p. 805 g TOy 

Habeas corpus, 

Appellate review of order or judgment, absence 
of provision as denial of due process, § 626 
p. 844, n. 6 ’ 

Determination of constitutional questions in pro¬ 
ceeding, § 95, p. 330 

Discharge of writ sought to be used as appeal 
or writ of error, due process of law as vio¬ 
lated by, § 594 

Hearing, denial of opportunity as violative of 
due process clause, § 622, p. 821, n. 87 
Insane persons and drunkards, commitment and 
detention as denial of due process, § 598 
Judicial interference with legislative actions in 
respect to, § 151(1), p. 752 
Legislative provisions regulating use of writ as 
encroachment on judiciary, § 128, p. 536 
Master commissioner or master in chancery, leg¬ 
islation authorizing as encroachment on judi¬ 
ciary, § 173, p. 885 
Habitual criminals, 

Additional punishment for as denial of doe 
process, § 593, p. 682 

Classification of convictions, vested rights, § 255, 
n. 83 

Discretionary allegation of prior convictions, 
equal protection of laws, § 563, p. 624, n. 34 
Ex post facto laws relating to, § 450 
Parole, equal protection of laws, § 564 
Privileges or immunities, § 487 
Punishment, delegation of legislative authority. 
§ 138, p. 603 

Special punishment for as denial of equal pro¬ 
tection, § 564 

Statute, judicial inquiry into vrisdom, etc., § 154, 
p. 794, n. 68 

Sterilization laws, ex post facto laws, § 437, n. 13 
Supplemental information bringing charge as vio¬ 
lation of due process clause, § 587, p. 642 
Validity of statute as to increase sentence, per¬ 
sons entitled to question, § 84, n. 72 
Hack stand, property within due process clause as 
not including right to maintain, § 599, p. 704 
Haclnnen, rates, regulation of as denial of equal pro¬ 
tection, § 519, p. 380 

Hacks, property rights as not infringed by laws reg¬ 
ulating, § 209, p. 1064 
Hail insurance, 

Effective date, equal protection of laws as denied 
by requirements as to, § 511, p. 344 
Rates, executive discretion as conclusive on judi¬ 
ciary, § 156, p. 822, n. 1 

Hairdressers, licensing, delegation of legislative pow¬ 
er, § 138, p. 608, n. 96 
Hand bills, 

Equal protection of laws, advertising classifica¬ 
tion, § 511, p. 341 

Freedom of speech or of press as infringed by 
regulation and distribution, § 213(8), pp. 
1117, 1120 

Happiness. Pursuit of happiness, post 
Harbors, due process of law, regulation as denial of, 
§ 672 
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Hardship, 

Administration of statute hy administrative offi¬ 
cer or body, manner, S tOO, p, 4<iS 
Construction of constitution working* J 18 
Due process of law, rule of law working as viola¬ 
tion of clause, § 56£K1), p. 5*18 
Retroactive operation of constitiitum as affected i 
by considerations of, i 40. p. 122 
Taxation resulting in, due process of law as vio¬ 
lated by, § 048, p. 045 

Unconstitutionality of statute applied so as to i 
work, 5 101, p- 47S 

Validity of state statute liable to cause, § 71, 

p. 220 

Zoning regulations, due process of law, f 7^*1, p. 
1186 

Btannful effect, diallenge to constitutionality of stat¬ 
ute as dependent on, } 76, p. 231 
Harmonization, statutes and constitutional provisions, 

§ 98, p. 374 

Harmony, coequal constitutional lights, i 200 
Harshness, police power, regulations under, j 175, 
p. 805 

Haste, consideration of by court In detennlning va¬ 
lidity of statute, S 152 

Hatch Act, federal employees as denied freedom of 
peaceable assembly, $ 214, p. 1172 
Hawkers and peddlers. 

Class legislation, } 490, p* 266 
Due process of law, regulation without denial of, 
§668,p.l0^ 

Exemption from payment of llct^nse tax, validity 
of law relating to, § 465, p. 205 
Fanners exempted from operation of ordinance 
prohibiting, validity of, i 465, p* 201 
Judicial inquiry Into wisdom, etc., of legislation, 

1154, pw 805 

Occupation taxes, imposition of as denial of etjual 
protection, $ 530, p. 434 

Police regulations resj)ecting notes given for arti¬ 
cles or rights sold by, $ 187 
Regulations as denial of dim process, § 079 
ReUgious liberty, 5 206(2), p. 1037, n. 64.25 
Vested right to advertise g^Kwls by public outcry, 

§ 224 

Hay, inspection and weighing of, equal protection of 
law as denied by requirements, $ 511, p. 347 
Hazardous occupations, 

Clarifications in respect to, S 497, p. 275 
Hours of labor, regulations restricting as denial 
of due process, | 684, p. 1096 i 

Legislation establishing liability of principal as i 
impairing contractual obllgaUons, $ 349 ! 

Regulation of under police power, $ 184 
Headlights, railroad locomotives, 

Delegation of legislative power to prescribe char¬ 
acter of, $ 138, p, 695 
Denial of due process, § 698, p. 1158 
Regulations as to as denial of equal protection, 

§ 518, p. 377 

Healing, laws respecting as abridging religious liber¬ 
ty, § 206(2), p. 1039 

Healing practitioners, license or license tax, equal 
protection of law in respect to, § 530, p. 440 
Health. Public health and safety, generally, post 
Health service corporations, special privileges or im- 
munlti^ § 462, n, 94 


Hearing, 

8 ee, also, Trial, generally, post 
Administrative proceedings. 

Due process of law In respect to, f 628, p. 856 
Labor disputes, i 684, p. 

Carriers, regulations Imposed on, | 01^, p. 1164 
Condemnation proceedings, dJie precise of law as 
requiring, § 646, p. 9J10 

Delegatem of legislative |w>wer to ese<*utlve offi¬ 
cers, or bodies, § 138, p. 5S5 
Due priKws of law, civil pn>ceedifigs, | 622, pp. 
820-829 

Inheritance tax, due process of law as requiring, 

} aVi, p. 993 

Landlord and tenant, opporttndty afforded by 
rent procedural regulations, { 76, p, n. 
61.15 

Legislative power to fix time and place f(»r, } 128, 
p. 539 

Public improvements, due process of law as re¬ 
quiring, I mi, pp. 1042-105;j 
Rate fixing, due process as requiring, i 690. 
p. im 

Re-assessment for public Improvements, due proc¬ 
ess of law as requiring, 1666 
Rehearings, generally, post 
Revocation of license, due process of law as re¬ 
quiring, I 659. p. 1029 
Heilical license, I 91, n. 95 
Zoning regulatioim, due process of law as requir¬ 
ing, § 703, p. 1186 
Hearsay evidence. 

Conviction based on as violation of due proce^ 
clause, i 589, p. 646 

Equal proteition of laws, legishitive provisions 
as violative of, § mz, p. 516, n. 82 
Legislative authority to make exceptions, } 128, 
p. 528, n. 64 

Vested rights, { 2^, ]x 1264 
Heat districts, 

Alteration of boundaries, ^legation of legislative 
power to judiciary, | 139, pp. 638, 610 
Delegation of legislative jw>wer« rt'sot^^tsng crea¬ 
tion of to judiciary, } 139, pp. 6JI8, 640 
Public Improvements, legislation authorizing as 
denial of due process, f 660, p. 1033 
Heating coutractons, class legislation, | 4S>6, p, 205 
Height of buildings. 

Judicial Inquiry into motive for legislation, | 154, 
p. 811, n. 73 

Reasonable restrictions as ^nlal due 
I 703, p, 1178 

Regulation of as denial of equal protection, ^ 535 
Heirs. Descent ami Distribution, generally, ante 
Helpless individuals, laws providing for care of as 
not Infringement on personal liberty rights, | 202, 
p. 994 

Hides, license of dealers In, requirement as denial of 
due process, 5 659, p. 1013 

High seas, protection on, Fourteenth Amendment as 
guaranteeing, J 45S 

Highway districts. Road and highway districts, jpost 
Highway funds, state’s rights by coiigre.-ssionul 

mentSt raising constitutional questions, 8 76, p. 
244, n, 98.5 

Highways. Roads and highways, post 
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History, 

American colonies, advisory opinions, § 150, n. 21 
Classification of constitutions with reference to, 
§ 2 

Construction of constitution, consideration in, 
§ 30 

Due process of law guaranty, § 568, p. 545 
Hoarding, legislation prohibiting as class legislation, 
§ 498, p. 2S3, n. 38 

Hogs, running at large, seizure and sale of as denial 
of due process, § 706 
Holding companies. 

Legislation for dissolution and liquidation as de¬ 
nial of due process, § 697 

License, requirement as denial of due process, 
§ 659, p. 1013 

Power to promulgate order relieving from prima 
facie presumption of control, § 138, p. 601 
Holidays, classification in respect to court being open 
for business on, § 500, p. 291 
Home, 

Natural right to establish, § 199, p. 978 
Pursuit of happiness, § 208 

Homeless children, detention of as denial of due proc¬ 
ess, § 597 

Home Owners’ Loan Act, 

Due process of law, § 707, p. 1202 
Liberty to contract as not infringed by, § 210, 
p. 1068, n. 10 
Home rule charter, 

Adoption by people as legislative act, § 106, p. 490, 
n. 3A10 

Validity of as delegation of legislative power, 
§ 140, p. 658 
Homestead, 

Allotment to widow, legislation relating to as en¬ 
croachment on Judiciary, § 173, p. 885 
Due process of law, withdrawal or change of 
remedies as violation of, § 614, p. 769 
Exemption, 

Forced sale, self-executing constitutional pro¬ 
visions relating to, § 51 
Taxation, equal protection of laws, § 521 
Vested right in, § 236 

Impairment of obligations, exemptions, § 390 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 797 

Mortgage moratorium, class legislation, § 500, 
p. 290 

Negroes excluded from benefit of act as denial of 
equal protection, § 538 

Eetroactive operation of constitutional provisions 
relating to, § 40, p. 123 

Taxation, classification for purpose of as denial 
of ecju^l protection, § 520, p. 395 
Vested right of creditor to remedies against, 
§ 260 
Homicide, 

Legislative authority to maLe jury judges of law 
in indictment for homicide, § 128, p. 540, n. 95 
Self-executing provisions of constitution relating 
to punishment for, § 59, n. 86 
Verdict for lesser offense, equal protection of 
laws, § 563, p. 524, n. 30 

*H©be^ doubt, secretary of state, duties with respect 
to publication of proposed constitutional amend¬ 
ment, § 9, p. 54, nw 14 


Honest Judgment, presumption that legislature in 
passing statute acted with, § 100, p. 448 
Horse meat, 

Due process of law, regulation on sale as food as 
denial of, § 674, p. 1079, n. 82 
Equal protection of laws as denied by regula¬ 
tions of sale, § 511, p. 347, n. 76 
Eegulation of sale, delegation of legislative now- 
er, § 140, p. 657, n. 34 
Horse racing. 

Betting, equal protection of laws, § 563, p. 520 
n. 3 “ ' 

Betting license, validity of statute authorizing 
court to issue, § 165, p. 842 
Bookmakers, licenses, equal protection of law 
§ 530, p. 443, n. 67 

Camp meetings, prevention within prescribed dis¬ 
tance under police power, § 185 
Delegation of legislative power in respect to, 
§ 138, p, 631 

Due process of law, regulation of as denial of, 
§ 675 

Executive discretion of officers in respect to as 
conclusive on judiciary, § 156, p. 823 
Judicial interference with legislative actions in 
respect to, § 151(1), p. 756 
Liberty to contract as infringed by legislation re¬ 
stricting, § 210, p. 1075 

Licensing of business of supplying information as 
infringing freedom of press, § 213(13), n. 1 
News, freedom of press as infringed by laws for¬ 
bidding publication, § 213(7), p. 1114, n. 56; 
§ 213(7), p. 1116 
Pari-mutuel system, 

Grant of special privileges by state, § 464, 
p. 187, n. 47 

License tax, equal protection of laws, § 505, 
p. 308, n. 34 

Horseshoeing, regulation of practice as denial of due 
process, § 669, p. 1072 

Horticulture, delegation of legislative power respect¬ 
ing regulation of, § 138, p. 588 
Hospital accounts, due process of law, evidence in civ¬ 
il proceedings, § 621, p. 816, n. 67 
Hospital districts, due process of law, creation, con¬ 
trol and regulation as denial of, § 604, p. 723 
Hospitals, 

Glass legislation, § 496, p. 265 
Delegation of legislative powers respecting crea¬ 
tion to judiciary, § 139, p. 638 
Due process of law, restrictions in respect to lo¬ 
cation as denial of, § 703, p. 1181, n. 17 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 797 

Labor disputes, judges serving on arbitration 
board, § 165, p. 841 

Municipal corporations, taxation for as violation 
of due process clause, § 648, p. 954 
Public improvements, due process of law, f 660, 
p. 1034 

Railroads as required to furnish to employees for 
illnesses and accidents, due process of law, 
§ 647, p. 942 

Receivers, appointment by administrative author¬ 
ities, § 173, p. 876 

Release from as requiring legislative act^ I 1^ 
p. 521 
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Hostile army, confiscation or (iestniction of property 
to prevent advance, due process of law, § 645. 
p. 914 

Hot cargo legislation, freedom of speech and of press 
as infringed by, { 2ia(20), p. 1141, n. 16.7 
Hotel keepers, 

Due process of law, regulation as denial of, I 672 
Equal protection of laws as denied by regulations 
of. § 511, p. 357 

Exemptions from common law liability, validity 
of law granting, § 465, p. 206 
Liens, due process of law as violated by statute 
creating, } 631, p. 882 

Property rights as not infringed by laws rf‘gi.ilat- 
ing, § 209, p. 1064 
Hotels, equal protection of laws, 

Hate advertisements, 5 511, p. 341, n. 95.50 
Regulations of, f 511, p. 357 
n<*urs of business, regulation of as violation of due 
Ijrocess, 5 671 
Honrs of labor, 

Classification, women employees, | 497, p. 273 
Delegation of legislative power to regulate, f 133, 
p.5rx5; § 138, p. 628 

I>ue process of law, regulation as denial of, J 684, 
pp. 1095, 1096 

Equal protection of law, regulation as denial of, 

§ 514 

Jndlcial inquiry Into wisdom of le^slation regu¬ 
lating, 8 164, p, 790 
Liberty to contract, § 211, p. 1079 
Motor carrier <lrivers or operators, regulation of 
as denial of equal protection, { 518, p. 370 
Privileges or immunities in respect to, § 475 
Regulation of as impairment of obligation, } 333, 
p. 1376 

Statutes relating to as not Impainnent of con¬ 
tract, I 340, n. 84 

Women, classification based, § 491 
Hours of sale, intoxicating liquors, regulation as de¬ 
nial of equal protection of laws, { 512 
House of representatives, LegishitlTe department, 
generally, post 

Houses of ill fhme. Disorderly houses, generally, 
ante 

Houses of prostitution. Disorderly houses, generally, 
ante 
Housing, 

Class legislation, f 498, p. 281 
Delegation of legislative power in respect to, 
§ 138, p. 631 

Municipal corporations, 8 1*16, p, 656 
Discrimination as to race or color as abridg¬ 
ment of privileges or immunities, | 483 
Emergency law's in resiw^rt to, Impairment of ob¬ 
ligations, S 393, p. 79 

Executive discretion of officers in respect to as 
conclusive on judiciary, § 156, p. 322 
Health regulations, due process of law, { 606, 
p. 733 

Judicial interference with legislative action, 
§ 151(1), p, 760 ; 8 154, p. 797 
Legislation providing for as grant of special priv¬ 
ilege by state, 5 464, p. 185 
Occupancy by war veterans, equal protection of 
laws, S 5^ 


Housing—Continued 

Protection during public emergendes, police reg¬ 
ulations, 1194 

Summary proct^tlings, due process of law, S 012, 
p. 761 

Humane society, detention of animals without hear¬ 
ing, authorization as denial of due process, | 705, 
p. 1194 

Humanitarian non-coramerclal uses, zoning regula¬ 
tions as violative of due process, i 703, p. 1183 

Hunting regulations, delegation of li^lslative power. 

8 138. p. 600 

Husband and wife, 

Affec'tions and society of spouse, property within 
due process clause as Including rights of, 

I 599, p. 701 

Alienation of Affections, generally, ante 
Alimony, gi^neraUy, ante 

Commrm law disabilities of wife, legislation pre¬ 
serving as violative of Biual prot»*ctlon claiipie, 
8 566 

C^>mlauaity property, genomlly, ante 
Competency as witnesses, ex pf>st facto law's, 
I 446 

Criminal abanclonment for nonsupisort, imprison¬ 
ment for debt, 8 204(4) 

Criminal conversation, generally, ante 
Curtesy, generally, ante 

Damages against husband, guaranty as not ct>n- 
ferring cause of action for, 8 709, p. 1214 
Divorce, generally, ante 
Dower, generally, ante 

Insurance beneficiary on divorce of wife, statute 
authorizing designation of as violative of due 
process, § 707, p. 1291 

Judicial interference with legislative actions in 
respect to, } 151(1), p. 752; | 154, p. 797 
life insurance of husbaiad, law retjuiring change 
of beneficiary <m death or divorce of wife as 
denial of equal protection, { 511, p. 345 
Marriage, generally, poet 
Marrlei! women, genera Hy, post 
Property within due process clause as Including 
marital rights in, § 599, p. 701 
Retroactive oi)emtlon of provisions exempting 
property of married women from liability for 
husband's debts or contracts, { 40. p. 123 
Rlglit in marriage partner as property right, 
8 209, p. 1052, a 40 

Separate proi>erty, legislation respecting as 
abridgment of privileges or immunities, f 488 
Support and maintenance, U^slatlve provision 
making proof of refusal to provldi for as 
prima facie evidence of willfuliress, ] 128, 
p. 529, n, 68 

Vested right of husband to exemption from lia¬ 
bility for debts of wife, S 260 
Vested rights In respect to property, { 227 
Hydroelectric project. 

Construction and operation by public service au¬ 
thority, due process of law, i 692, p. 715, n, 86 
Delegation of legislative power to regulate, § 138, 
p. m 

Hypothetical cases, 

institutional questions not d^rmliied In, { 94, 
p. 313 

I Statute as not to be upset in, { 97, p, 349 
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Hysterical atmosphere, criminal prosecutions, course 
and conduct of trial, § 590, m 72.10 
Ice, due process of law, regulations as denial of, § 672 
Ice cream, 

Due process of law, regulations respecting purity 
as denial of, § 674, p. 1081 
Equal protection of law, regulation of sale of, 
§ 511, p. 347 
Identification, 

Proposed constitutional amendment, information 
on ballot, § 9, p. 57, n. 44 
Vested right in certificate of, § 221 
Idiots. Mental defectives, generally, post 
Ignorance of accused, criminal prosecutions. 

Assignment of counsel, due process of law, § 591, 
p. 669, n. 96.10 

Lack of counsel as denial of due process, § 591, 
p. 672, n. 97,35 

Ill health, laws restricting exposure of child to as 
abridging religious liberty, § 206(2), p. 1039 
Illegal contracts. 

Impairment of obligation as not protected by con¬ 
stitution, § 343 

Judicial refusal to enforce, § 151(1), p. 736 
Illegal taxation, due process of law, deprivation of 
property without, § 648, p. 947 
Illegitimate children. 

Modification of common law policy as question for 
legislature, § 151(1), p. 735, n. 66 
Workmen’s compensation, claim as dependent, 
equal protection of laws, § 552, pp. 498, 499 
Illiteracy of accused, criminal prosecutions, 

Failure to assign counsel as denial of due proc¬ 
ess, § 591, p. 669, n. 96.10 

Lack of counsel as denial of due process, § 591, 
p. 672, n. 97.35 
Illuminating oil. 

Delegation of legislative power in respect to, 
§ 138, p. 631 

Inspection required in railroad tank cars under 
police power, § 174 

Illusory tax classification, denial of equal protection 
of laws, § 520, p. 397 
Illustrations of legislative powers, § 107 
Imitation, manufactured articles, legislation for bid¬ 
ding as abridgment of privileges or immunities, 
§ 473, p. 218 

Imitation butter, prohibition against manufacture or 
sale as denial of due process, § 674, p. 1081. 
Immigrant agents, license tax on as not interference 
with freedom of contract, § 210, p. 1070, n. 23 
Immigration laws. 

Judicial inquiry into wisdom of, § 154, p. 790 
Statutory restrictions, 

Infringement on right of assemblage, § 214, p. 

1165, n. 56.50 

Infringing freedom of speech, § 213(14), n. 5 
Immigration proceedings, executive power to restrict 
attorney’s or agent’s fees, § 169, p. 855 
Immoral conduct, 

Freedom of speech or of press as infringed by 
laws forbidding publication of, § 213(7), p, 
1116. 

Police power, prevention under, § 186 
Immunities. Privileges or immunities, generally, post 
Immunity certificates, taxation, equal protection of 
laws, § 522 


Impairment of judgment, legislative provision operat¬ 
ing as encroachment on judiciary, § 128, p. 524 
Impairment of obligations. 

Actions and proceedings therein, legislation re¬ 
lating to, §§ 399-413, pp. 84-90 
Added conditions or duties, legislation imposing, 
§ 356 

Alteration of contract, § 355 
Amendment of corporate charter, exercise of re¬ 
served power, § 320, pp. 1353-1359 
Amount of payment, legislation affecting, § 360 
Annuities, § 318 

Annulment of valid contract, legislation operat¬ 
ing as, § 354 

Answer, extension of time for, § 393, p. 75 
Appeal or other proceeding for review, statutes 
relating to, § 412 

Application of constitutional provisions against 
§§ 275-280, pp. 1275-1284 
Appraisal laws, § 388 
Arbitration law, § 383, n. 59 
Attachment, legislation withdrawing remedy of 
§ 384 

Bank guaranty laws, § 375, pp. 45-i7 
Bank paper made receivable in payment of debts 
due state, § 295 

Bankruptcy, state laws governing, § 387 
Betterment laws, § 362 
Bills and notes, § 347 

Bonds, remedies for enforcement, § 385, p. 62 
Bounties, § 297 

Breach of contract distinguished, § 308, p. 1331 
Breach of contractual obligation, judgment ren¬ 
dered for, § 350 

Change of remedies, § 381, pp. 55-60 
Civil procedure, legislation regulating, § 399 
Civil service system, establishment as, § 314 
Compensation for services, public officers, § 317 
Competency of witness, laws relating to as, § 400 
Conditions precedent to 

Action, statutes creating or abolishing, § 400 
Payment of debts, municipal corporations, 
§ 312, p. 1343 

Construction of constitutional guaranty against, 
§274 

Conveyances, § 345 
Convicts, hiring out, § 293 

Co-operative marketing contract, § 353, n. 33 

Corporations, ante 

Costs, statutes regulating as, § 413 

County seat, location of, § 292 

Court house, location of, § 292 

Creation of, 

Defenses, § 397 
Liens, § 386 

Creditor’s right to challenge validity of statute on 
ground of, § 81 

Cumulative remedies operating as, § 383 
Deeds, legislation declaring deeds previously ex¬ 
ecuted and not recorded as void, § 356 
Default on contract to purchase realty, legisla¬ 
tion extending redemption period, § 391 
Defenses, legislation relating to, § 397 
Deficiency judgments, legislation abolishing right, 
§ 385, p. 65 

Definition, §§ 353-364, pp. 22-31 
Obligation, § 352 
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Impairment of obligations—Continue<l 

Degree of impairment as affec'tlng prohibition 
against, S 353 

Directors of corporation, { 36S, p. SOO 
Displacement of liens, § 3^^ 

Emergency, 

Housing laws, 5 393, p. 79 
Moratorium laws, S 393, p. 76 
Eminent domain, exercise of imver, f 282 
State, j 290 

Employers’ liability, defense muliT acts relating 
to, S 397 

Enlargement of defenses, f 397 
Escheats, § 290 

Evidence, statutes establishing or changing roles i 
of, § 405 

Executed contracts, { 345 
Execution, 

Redemption from sale under, f 391 
Statutes relating to, { 409 
Exemption laws, i 3^ 

Public service, f 298 
Taxation, { 284 

Extension of time for review, § 3JK5 ' 

Federal question, f 353 
Foreclosure sales, redemption from, J 391 
Foreign corporations, ante 
Forfeitures, legislation relating to, 1396 
Franchises.!286; J 308,p. 1328 
Fraternal benefit societies, amendment of cfinsti* 
tution or by-laws, ! 378, p. 53 
Free passes, l^islatlon prohibiting, S 373, p. 42 J 
Future contracts, } 353 
Grants and sales of land by state, § 290 
Guaranty against, J§ 274, 348 
Homestead exemptions, legislation relating to, 

$ 390 

Housing laws, emergency, ! 303, p. 79 
Implied contracts,! 344 

Imprisonment for debt, legislation relating to, 

! 392 

Inchoate contracts, § 343 

Individual contracts, 5# 343-364, pp. 12-31 

Nature of contracts protected, f| 34?i-351, pp* 
12-21 

Inheritance taxes,! 283, pp. 1297-1290 j 

Insolvency laws, 5 387 j 

Insurance contracts, J 378, pp. 50-54 
Defenses to, § 397 

Interest, legislation attempting to remit or change 
rates, § 358 

Judgments or decrees, post 
Judicial decisions, 1280 

Foreclosure sale, § 385, p* 65 
Judicial sales, statutes autlmrizlng, f 411 
Jurisdiction, statutes relating to, 1401 
Laborers* liens, legislation relating to, J 386 
Land, grants and sales of by state, 1290 
Laws within meaning of constitutional provision 
prohibiting, ! 276 

Leases, remedies for enforcement, ! 385, p. 68 

Legislation, ^ ^ , 

Enforcement of prior executed contract, im¬ 
pairment Of obligation by, S 380 
Frohiblted, { 277 


Impairment of ol^Igathms--Contlnued 
Legislative control of 

Municipal corporations, H 300-^, pp. 1320- 
1327 

Private corporations, f| 319-342, pp. 1351- 
1388 

Legislative power to determine, f 121 
I-evy of execution, statutes | 4W 

Liability of municipal coriK>mtion?«, legislative 
creation and discharge of, ! 301 
Licenses, } 287 
Liens, 

I’reation or displacement of, 1386 
Judgment, | 4tB 
Limitation statutes, f ^ 

Location of county seat or courthouse, § 292 
Lotteries, grants of right to operate, | 2^^^ 
Mandamus, legislation affecting only method of 
procedure for Invoking remedy, | 381, p. 00 
Marriage contract,) 351 

Material alteration of contract, legislation oje 
erating as, { 355 

Mesdmnics’ liens, h'gislatlon relating to, | 3.^* 
MiHlium of payment, legislation affecting, | ii6<» 
Methods of performance, legislation relating to, 
i 359 

Mode and conduct of trial statutes relating to, 

I 497 

Moral duty, 

I^slation enforcing, | M2 
Not within protection of constitution, ! X*2 
Moratorium laws, { 393, p. 74 
Mortgagiw, post 
Mortgagor, rights of, 1385, p. 64 
Municipal corijorations, pmt 
Notice, statutes relating to, | 402 
Ofiicers, legislative control of mtmlclpa! ofilcers, 
f 306 

Orders of boards and commissions, { 279 
Ordinances, S 278 
Parties, statutes relating to, 1403 
Payment, legislation affecting amount and metii- 
um of, ! 300 

Penalties, legislation relating to, f 390 
Pensions,! 318 

Place of performance, legislation relating to, | 359 
Pleading, statutes prescribing rules of, ! 404 
Pledges, { 346 

Police power, exercise of, I 281, pp. 1:^4-1293 
Postponement of trial,! 393, p. 76 
Preference of creditors resulting in. { 375, p. 47 
Presumption, 

Legislature in passing statute did not inteiiti 
impairment, f 100, p. 451, n. 12 
Statutes relating to, S 
Printing contracts by state,! 294 
Prior l^slatlon as permitted, 1277 
Priorities, legislation regulating, i 3ST 
Process, legislation relating to, § 402 
Promissory note,! 347 

Property subject to contract, legislation acting on, 
I 353 

Public office. 

Intervening rights third persons, § 316 
T^lslatlve rwibitlons as, $ 314 
Public service, exemption from, S 298 
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Impairment of obligations—Continued , 

Public service corporations, regulation of charges 
and tolls, § 327, pp. 1363-1371 
Public utilities, regulation of rates, § 327, pp. 1363- 
1371 

Quasi contracts, § 344 
Eailroads, grant of public aid, § 328 
Raising constitutional questions, persons entitled, 
§ 85 

Receivers, equity decree appointing as, § 387 
Redemption laws, § 391 

Interest payable on, § 358 
Remedies §299 

Against municipality, § 312, p. *1345 
Against state, § 299 
•Cumulative remedies, § 383 
Enforcement of particular contracts, § 385, 
pp. 62-67 

Express contract for, § 382 
Legislation withdrawing remedy of attach- 
. ment, § 384 

Municipal corporations, § 312, p. 1345 
Prior contracts, |§ 380-398, pp. 55-84 
Subsequent contracts, § 379 
Suspension of, § 393, pp. 74-79 
Withdrawal or change of, § 381, pp. 55-60 
Removal of bar of limitation statutes, § 394 
Rents and profits during redemption period, legis¬ 
lation depriving mortgagee of, § 391 
Repeal of corporate charter exercise of reserved 
power, § 320, pp. 1353-1359 
Reserved power to alter, amend or repeal cor¬ 
porate charter, exercise of, § 320, pp. 1353- 
1359 

Retroactive, 

Legislation, § 353 

Operation of constitutional provisions, § 40, 
p. 123 

Retrospective laws, validity as dependent on, § 416 
Review, 

Legislation extending time for, § 395 
Statutes changing rights of parties in respect 
to, §412 

Revocation of license, § 287 
Sales, § 345 

Execution or under decree of court, § 411 
Scaling laws, § 389 
Securities issued by states, § 289 
.Service of process, statutes relating to, § 402 
Services, contracts for, § 349 
Set-off and counterclaim, statutes authorizing, 
§ 398 
State, 

Contracts, §§ 285-299, pp. 1301-1320 
Laws, § 277 

Stay of execution, statutes authorizing, § 410 
Stockholders, post 

Streets, contract granting right to use, § 311 
Subscriptions to cori)orate stock, legislation chang 
ing manner of compelling payment, § 370 
Succession taxes, § 283, p. 1297 
, , Suretyship contracts, § 348 

Surveys, statutes validating as, § 290 
Suspension of, 

i Execution on judgment, i410j ^ 

Rights of action remeiiies, § 393, pp. 7^ 

; ..pi 


Impairment of obligations—Continued 
Taking of property, § 282 
Tax sales, 

Depriving of redemption period, § 39 i 
Purchases at, § 296 

Taxation, exercise of power resultina in. S 
pp. 1294-1299 s m, I ^ 

Terms of court, ■ statutes relating to, § 401 
Territorial limits of municipal corporation, lee- 
islation affecting, § 307 

Time of performance, legislation relating to 
§ 359 ^ ^ 

Transfer taxes as, § 283i p. 1297 
Trial, statutes affecting mode and conduct of 
§ 407 

Ultra vires contracts, § 343 

Uniform conditional sales act, § 353, n. 32 

Usury act, § 358 

Validation of invalid agreement, legislation oper¬ 
ating as, § 361 

Venue, statutes relating to, § 401 

Vitality of contract, striking at as essential, § 353 

Void contracts, § 343 

Waiver of process, statutes authorizing, § 402 
Water rights, grants of by state, § 291 
Withdrawal of remedies, § 381, pp. 55-60 
Witnesses, statutes relating to competency of 
§ 406 ' 

Workmen’s compensation, remedies, § 385, p. 06 
Impartial justice, due process of law for purpose of 
securing, § 569(1) 

Impartial trial, 

Criminal prosecutions, guaranty of, § 708 
Due process of law as guaranty of, § 579 
Impeachment, 

Authority of judiciary to review proceedings of 
United States senate, § 151(1), p. 723, n. 36 
Delegation of legislative power to determine, § 133, 
p. 556, n. 14 

Due process of law as essential to, § 612, p. tOl, 
n. 24 

Judicial function of government, § 105, n. 27 
Municipal officers, delegation of legislative pow¬ 
er, § 140, p. 660, n. 56 

Self-executing provisions of constitution relating 
to, § 54, p. 161 
Implications, 

Intent of constitution ascertained by § 16, p. 77 
Legislative acts sustained by making of, § 98, 
p. 383 

Implied amendments, state constitutions, prohibition 
of more than one amendment as affected by, § 9, 

p. 60 

Implied contracts, 

Grant or sale of land by state, impairment of ob¬ 
ligations, § 290 

Impairment of obligation jls within protection 
of constitution, § 344 

Implied delegation, police power, § 178, p. 909 
Implied limitations, state constitutions, § 70, p. 206 
Implied meaning, construction of statute to avoid 
violating constitution, § 98, p. 374, lu 2.5 
Implied powers. 

Constitutional conventions, amendment of state 
constitutions, § 8, p. 47 
Construction of constitution,'§ 38 
Federal gov^miheht, § 68, pp. 181, 183 
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Implied powers—Continued 

Judicial department, $ 144, p. 

State constitutions, § 70, p. 206 
Implied provisions* construction of constitution to give 
effect to, f 14 
Implied repeal, 

Constitutional provisions, state constitutions ? 7, 
p. 35 

Statutes, constitutional provision op<‘rating as 
I 43, p. 136 

Buie against as inapplicaMe in case of <*mi^titn- 
tional amendment conflicting with earlier pro¬ 
vision, S 42, p. 132, n. 46 
Implied restrictions, 

Federal constitution in respect to states, f (tR, 
p. 136 

State statutes contravening, validity, f 71, p. 213, 
n. 68 

Impolitic, state statute, validity because of, | 71, 
p. 221 

Import-export clause of federal constitution, commerce 
clause not coterminous, { 23, p. 93, n. 11 
Importers, prices, regulation as denial of due process, 
I 600, p. 1131 n. 44 
Imports and exports, 

Customs duties, ante 

Delegation of legislative power In respect to, 
S 138, p. 604 

Impounding, animals running at large, regTilations 
respecting as denial of due prf»ce«s, | 706 
Impracticability, statute as not Invalid on ground 
of, § 71, p. 219, n. 3 

Imprisonment, mere imprisonment is not involuntary 
servitude S 203(11, p. 996 
Imprisomnent for debt. 

Alimony cases, 5 204(2) 

Assault cases. $ 204<1) 

Bail trover a^fons, { 204(1) 

Ontempt cases, S 204(3) 

Cost of crftnlnal prosecution, 1204(4) 

Criminal abandonment for nonsupr>ort, 4 204(21 
Criminal conversation, actions for, f 204(1) 
Exemption of certain persons from, validity of 
laws granting, $ 466, p. 200 
Fines, penalties or forfeiture®, actions for, § 204(1) 
Fraud cases, § 204(1) 

Impairment of obligations, legislation relating to, 
§ 392 

Including punishment for crime, f 204(4) 

Libel cases, S 204(1) 

License fees, 5 204(4) 

^larriage, breach of promise cases, J 204(1) 
Ne exeat, arrest and imprisonment under writ, 
S 204(3) 

N^ligence cases,} 204(1) 

Non-support cases, 5 204(2) 

Prohibition against 8 204, pp. 1004-1014 
Punishment for crime as included in prohibition, 
8 204(4) 

Eeplevin actions, 8 204(1) 

Seduction cases, 8 204(1) 

Self-executing provisions of constitution exempt¬ 
ing debtors from, 8 ^ 

Taxes, 8 204(4) 

Worthless chech statutes, 8 204(4) 

Improveinent bonds* Judicial inquiry into wisdom, 
etc., of legislation, 8154, p. 800 


Improvement contractj^ Judicial inquiry into wis¬ 
dom, etc., of legislation, f 164, p. 800 
Improvement diwtrlits, 

lA^gislutlve authority to «et aMde incorporation 
under court de^'ree, 12«, p. 524 
Spoclal prMhwn or 2inmunltie.«, f 461 
Submisi^ion of qm‘stion of creation to popular 
vote, i 142, p. 

J^iirplus funds, vented rights, § 216 
Validating organi'/atlon of m ere:roachiiicnt on 
judiciary, | 123 
VcKttd right In fuiuhs of, 1245 
Improvement of proi>erty, guaranty of right, | 20D, 
p. 1950 

Improvesnents, 

I^K^al imprf>vement», 

Public linpnovcments, pi>st 
Vi^Htwl rlghtj« of one ejected from land occupied 
under (*olor of title, f 234 

In rem, 

Delinquent tax land?;, proceeding!? to reach as d»‘- 
nial of due pn^ces-?, f 60, p. 

Procee^ilug in, notit^ ai essential to due process, 
I 619, p. PJO 

Prmwilhigs to reach flellnqiteht tax land-*, due 
proces?? of law as violated by, f 650, p. 079 
Service of fnr judgment in, due proivs!^ of 

iiiw’ in respect to, 610, p. T'^7 
Inadequacy, remnly at law, Juri^dh flon of iMjiilty to 
determine constitutional questions as dep<*iident 
on, ; 66, p. 327 
Inadvertence, 

Default juflsonent, setting aj^ldc as denial of due 
process, f 625, p. 811 

I,eglslutive power to authori '.e relief from order 
taken against moving party, 4 128, p, 537 
Inchoate contracts, impairment as not protK-t^l by 
<‘»>!is4titiitioiial provisions, f 343 
Inchoate rights, vested rights*, 1215 
Incidental acts, validity of when done under uncon¬ 
stitutional statute, 8 101, p. 479 
Incidental means, legislative tHmer to select for en¬ 
forcement of constitutional law, i 70, p. 208, n. 40 
Income tax. 

Classifying persons for purpose of, ikwer of ex- 
etnitive department, 1169, p. 854 
Collection or enfon.^ement, d^ae process of law in 
respect to, 8 657, p. 10ti3 

Corporations, delegation of legislative power to 
judiciary, 1139, p. 645, n. 53 
Deductions in computing, vested right, | 240. 
p, 1215, IL 31 

Delinquent taxes* coHeetion and enforcement as 
violative of due process, { 657, p. 10*<J 
Determination for corporation concealing real 
income as eneroachment on Judiciary, f 173, 
p. 879 

Discrimination agaltist imnreoldents, | 478, p. 224 
Disposition of proceeds, due process of law* in 
respect to, 8 657. p. 1004 

Due prf>cess of law as violated by, 8 657, pp 997- 
1004 

Equal protection ot law* elasslheatlon for as de¬ 
nial of. 8 523 

Executive explanation of understanding of stat¬ 
ute in classifying pers^ms. $ 1(^. p. S56 
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Income tax—Continued 
Exemptions, 

Due process of law as violated by, 5 657, 

p. 1001 

Equal protection of law as denied by, § 523 
Foreign insurance companies, due process of law, 
§ 648, p. 954 

Gross income tax, due process of law, § 657, p. 998 
Gross tax on sales receipts, grant of special priv¬ 
ileges by state, § 464, p. 195, n. 34 
Impairment of contractual obligations, § 283, p. 
1294, n. 18 

Offsets, due process of law as violated by, § 657, 

p. 1002 

Ke-assessment, due process as denied by, § 657, 

p. 1002. 

Ee-enacting statute for purpose of collecting tax¬ 
es accruing before repeal, validity, § 128, 
p. 517, n. 58 

Retrospective laws relating to, validity, § 419, 
p. 121 

Returns, inspection as violation of privacy right, 
§ 205, n. 22.70 

Unincorporated business, net income taxes, due 
process of law, § 657, p. 999 
Unjust enrichment, due process of law as violated 
by, § 657, p. 1001. 

Inconsistency, 

Common law, superseding effect of constitutional 
provision, § 44 

Conduct, estoppel to question constitutionality of 
statute in case of, § 89, p. 266 
Statutes, repeal by constitutional provision on 
ground of, § 43, p. 135. 

Inconvenience, 

Construction of constitution working, § 18 
Retroactive operation of constitution as affected 
by considerations of, § 40, p. 122 
Validity of state statute liable to result in, § 71, 

p. 220. 

Incorrigible children, detention of as denial of due 
process, § 597 
Incorrigibles, 

Delegation of legislative power to determine 
whether prisoner is, § 138, p. 603 
Legislative provisions for return of to court im¬ 
posing sentence as constitutional, § 128, p. 521 
Incrimination. Self-incrimination, post 
Indebtedness, 

Delegation of legislative power respecting to mu¬ 
nicipal corporation, § 140, p. 655 
Legislative determination of as encroachment on 
judiciary, § 124. 

Limitation on municipal indebtedness, retroactive 
operation of constitutional provisions, I 40, 
p. 125. 

Municipal corporations, self-executing provisions 
of constitution limiting, § 52, p. 156 
Indecent exhibitions, legislation forbidding as denial 
of due process, § 679 
Indemnity bond, 

Motor carriers, requirement as denial of. 

Due process, § 698, p. 1167 
Equal protection, § 518, p. 376 
Indemnity insurance, 

Direct liability to person injured as violative of 
due process, § 618 


Indemnity insurance—Continued 

Operators of motor vehicles for hire, require¬ 
ment as to as grant of special privily 
§ 464, p. 194 

Independence, church and state, § 206(2), p. 1032 
Independent constitutional or statutory provisions, 
estoppel to assert partial invalidity of same leg¬ 
islative unit, § 90, p. 288 

Independent contractor, executive power to determine 
§ 171, p. 861 

Independent legislation, constitutional convention, 
powers, § 11 

Independent provisions or statutes, estoppel to chal¬ 
lenge validity, § 89, p. 271 
Indeterminate sentence, 

Abridgment of constitutional law by statute au¬ 
thorizing, § 711 

Due process of law, § 593, p. 682 
Equal protection clause as violated by statute 
providing for, § 564 

Ex post facto laws relating to, § 442, p. 151 
Legislative provisions. 

Encroachment on judiciary, § 128, p. 521 
Encroachment on pardoning power of exec¬ 
utive, § 132 

Validity of law in so far as purporting to empow¬ 
er executive officers to fix sentence, § 172 
Indian lands, 

Delegation of legislative power in respect to, 
§ 138, p. 631 

Partition, retroactive waiver of United States 
rights to be party to proceedings, § 647, p. 
944 

Power of federal government over, | 151(1), p. 
723, n. 36 

Property within due process clause as including, 
§ 601 

Tax exemptions, congressional power to make as 
limited by due process clause, § 656 
Indian tribe, vested right in having name enrolled as 
member, § 221 
Indians, 

Allotments, restraints on alienation as denial of 
due process, § 601 
Competency as witnesses, § 539 
Discrimination against, § 538 
Due process of law, guaranty as protecting, 
§ 572 

Equal protection of laws, § 503, n. 73 
Exemption from death of allotment made to as 
vested right, § 236 

Exemption from taxation to allottees of lands, 
vested right as to, § 240, p. 1215 
Intermarriage with white persons, statute pro¬ 
hibiting as denial of equal protection, § 541 
Judicial interference with legislative actwms in 
respect to, § 151(1), p. 752 
Judicial power to determine matters relating to, 
§ 145, p. 703; § 154, p. 797 
Privileges or immunities, 

Fish and game laws, § 467, n. 80 
Residents on reservation, § 457 . 

Separate schools for, judicial inquiry into wis¬ 
dom, etc., of legislation pertaining to, § 154, 
p. 804 

Vested property rights created by agreement with 
government, $ ,225, p. 1189 
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Indictment or Information, 

Amendment, due process of law as denied by, 
§ 587, p. 642 

Dismissal, delegation of judicial power in re¬ 
spect to, § lt56 

Due process of law as to, S 587 
Ex post facto laws relating to, § 445 
Failure to read or serve, denial of due process, 
§ 501. p. 664, n. 61 

Grand jury, presentment of indictment by as es¬ 
sential to due process, § 587 
Inherent right of court to set aside on insuffi¬ 
ciency of evidence, f 128, p. 520, n. 77 
Judicial inquiry into wisdom, etc., of legislation 
relating to, | 154, pp. 793. 794 
Legislative provisions as conclusive on Judiciary, 
} 151(6), m 58 

Self-executing provisions of constitution relating 
to. S 59, n. 82 

Indigent persons. Paupers, generally, post 
Indirect control of court action by legislature, | 128, 
p. 518. n. 67 

Indirect evidence, legislative provision that presump¬ 
tions to be considered as, } 128, p. 529, a 67.19 
Indirect impairment, obligation of contracts, f 274, 
n. 95 

Individual rights. Personal and Individual Bights, 
generally, post 
Individuals, 

Constitution as for protection of rights of, { 3, 
p. 23 

Delegation of legislative power to, | 137 
Impairment of obligation of contracts, H 343- 
364, pp. 12-31 

Police power, regulation under, f 190 
Indoctrination of youth, freedom of speech and of 
press as infringed by legislation securing protec¬ 
tion against alien ideology, § 213(10), n. 87 
Inducement to confession, criminal prosecutions, due 
process of law, § 589, p, 646 
Industrial enterprise, conduct of by state, 

Authorization as violation of due process, § 707, 

p. 1201 

Self-executing provisions of constitution, | 51, 
n. 6. 

Industrial injuries, presumption that legislature en¬ 
acting statute relating to had knowledge of 
facts, § 100, p. 448, n. 7 

Industrial insurance companies, equal protection of 
laws as denied by regulation of, f 511, p. 343 
Industrial recovery, delegation of legislative power 
in respect to, § 138, p. 605 

Industrial relations, judiciary power to compel obedi¬ 
ence to order of court, § 151(1), p. 736 
Industry, equal protection of laws as denied by classi¬ 
fication, § 510, n. 76 

Inebriates. Drunkards, generally, ante 
Inexperience of accused, criminal pWM^cutions, lack 
of counsel as denial of due process, t 691, p. 672, 
n. 97.35 

Infamous crime. 

Deprivation of right of suffrage and ineliglhllity 
fbr office, self-executiag constitutional provi¬ 
sions, § 59 

Presentment or indictment of grand jury as es¬ 
sential to holding for, $ 205 
Infants. Illegitimate children, generally, ante 

16 A c.xa—85 


I Infectious Contagious and infectious dis- 

I eases, gesierally, ante 

Inferences, drawing of for purpose of sustalnii^ legis¬ 
lative acts, i Oii p. 383 
Inferior I'onrts, 

Delegation of legislative power to judiciary, { 139, 
p. 6;55 

Detemiiuation of constitutional questions by, 
I m, p. m 

Infidel, comt^^texicy of guardians, | 296(4) 

Infiuenee of drugs, plea of guilty, due process of law, 
I 588 

Informalities, civil proceedings, remedial legislation 
as constitutional, § 128, p. 526 
Information, 

Indictment or Information* ante 
Legislation restricting dism^Inatlem as abridg¬ 
ing religious liberty, § 296(2), p. 1039 
Presumption that legislature acquainted with 
facts in passing statute, { 190, p. 447 
Informers, certification of value of services, validity 
of statute retiuirlng by court, | 165, p 840 
Infringement of guaranties, $ 711 
Ingress and egress, 

Privileges and immunities as Including right from 
state to state, § 458 

Property right In within due process clause, i 599. 
p. 698, n. 20.19 

State’s power to deal with as not limited by pro¬ 
vision respecting privileges or Immunities, 
I 457 

Inherent right, 

Alteration, } 3, p. 23 

Contempt proceedings, legislative encroachment 
on, $ 128, p. 521 

Courts, legislative enactment dt?privlng of as un¬ 
constitutional, 1128, p. 518 
Departumnt of government, | 105, n. 23 
Human being to due process of law. i 568, p. 546 
Judicial department, 1144, p. 693 
Jurisdiction of court to ps^m on constitutionality 
of legislative act, { ^ p. 294, n. 1 
Legislature exercising subiiHft to re^itrictions of 
constitution. | 7U, pu 191, m 84 
Inheritance taxes, 

Class legielatloii, | 498, p. 2S5 
Deductions allowable, vested rights, | 240, p. 1214, 
a 30.50 

Due process of law as violated by, | 655, pp. 987- 
994 

Equal protection of law, classification as denial 
of, $ 524 

Estoppel to question validity of statute imposing, 
S 90, p. 282, n. 26 
Exemptions, 

Due process of law as violated by, } 656, 
p. 991 

Equal protection of law as denied by, f 624 
Impairment of obligations by reason of, $ 283. 
pp 137-1299 

Judicial power In respect to, l^slative authorlxa- 
tlon, i lti5, p. 843 

Limitation of actions, vested rights, I 266, p. 1261 
Kotlce and baring, due process of law as requir¬ 
ing, $ 655, p. 993 

Property right as not Infringed by imposition of; 
I 209. p. 1055. n. a 
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Inlieritance taxes—Continued 

Refunds, due process of law as violated by, § 655, 
p. 994 

Retrospective laws relating to, validity, § 419, 

p. 122 

Special privileges or immunities, grant of by 
state, § 464, p. 195, n. 34 
Vested right of property subject to shall not be 
changed, § 240, p. 1211 

Initial carriers, liability for negligence or default of 
another carrier, imposition of as denial of equal 
protection, § 555 

Initiated acts, determination, constitutionality of 
statutes adopted, § 71, p. 214 
Initiative and referendum, 

Afladavit to petition to amend state constitution, 
§ 7, p, 42, n. 29.20 

Construction of constitution containing provi¬ 
sions for, § 14 

Counties, legislative grant of, § 143 
Determination of constitutionality of statute pro¬ 
posed under, § 94, p. 316, n. 49 
Executive authority to pass on sufficiency of 
statements of contributions and expenditures, 
§ 171, p. 862 

Executive department as without power to de¬ 
termine question of, § 169, p. 854, n. 34 
Judicial inquiry into wisdom, etc,, of legislation 
relating to, § 154, p. 795 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 756 
Legislative grant of, § 143 

Legislative power in respect to, § 70, p. 198, n, 96 
Mandatory constitutional provisions relating to, 
§ 61 

Municipal corporations, legislative grant of, § 143 
Petition, amendment of constitutions by, § 7, p. 33 
Affidavit accompanying, § 7, p. 40 
Legislative action to submit proposed amend¬ 
ment instigated by, § 9, p. 53 
Proposed amendments to federal constitution, 
§ 6, p. 29, n. 61 

Public improvement bonds, validity of bonds is¬ 
sued unefifected by, § 665 

Public officers or employees, increase in salary, 
due process of law, § 600, p. 708 
Public utility rates, granting of as impairing ob¬ 
ligation of franchise, § 327, p. 1365, n. 47 
Ratification of amendments to constitutions, fed¬ 
eral constitution, § 6, p. 30, n, 69 
Retroactive operation of constitutional provi¬ 
sions relating to, § 40, p. 124 
Self-executing provisions of constitution relating 
to, § 53 

Sufficiency of petition, judicial question, § 148, 
p. 711 
Injunctions, 

Abuse of freedom of speech or of press prevented 
by, § 213(25) 

Conditions, imposition of as violation of guaranty 
of free justice, § 714 

Courts as without power to enjoin enactment of 
statutes, § 151(1), p. 724 
Determination of constitutional questions, 

In suit to enjoin enforcement of penalties, 

§ 96, p. 328, n. 96 
On application for, § 95, p. 328 


Injunctions—Continued 

Due process of law as denied by, § 613 , 7^3 

Emergency bond, summary judgment on as denial 
of due process, § 613, p. 765 
Employer’s right to compel employees to continue 
work or resume after strike or stonnage 
§ 203(3) 

Initiative petition to amend state constitution 
number of voters signing, § 7 , p. 42 ' 

Judicial control of executive officers or hoardc 
§ 158 ^ 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 752; § 154 , p. 797 
Labor disputes, post 

Legislative provisions respecting use of as en¬ 
croachment on judiciary, § 128, p. 533 
Master commissioner or master in chancery, leg- 
islation authorizing as encroachment on judi¬ 
ciary, § 173, p. 885 

Proposed amendment to state constitution, pub¬ 
lication of, § 9, p. 53 

Public improvements, conditions preceding to 
right to contest assessments, § 662, p. 1053 
Reopening case after granting and modifying as 
denial of due process, § 625, p. 841 
Suspension of operation pending appeal, due 
process of law as violated by, § 626, p. 848 
Vested rights and remedy, § 256, p. 1250, n. 93 
Not divested by enjoining that which is pe^ 
mitted by statute, § 221 
Injuries. Personal injuries, generally, post 
Innkeepers. Hotelkeepers, generally, ante 
Innocence, criminal prosecutions, presumption of, 
§ 589, pp. 653-655 
Due process of law, § 589, p. 645 
Inquisition, cross-examination in criminal prosecu¬ 
tions partaking of, due process as denied by, § 591, 

p. 662 

Inquisitorial powers, corporations as subject to, self¬ 
executing provisions of constitution, § 57 
Insane persons. Mental health, generally, post 
Insolvency, 

Banks, 

Appointment of receiver by legislature as en¬ 
croachment on judiciary, § 117 
Self-executing provisions of constitution re¬ 
lating to preferences, § 57 
Corporations, 

Legislation respecting as impairment of ob¬ 
ligations, § 375, p. 45 

Vested rights of cr^itors in respect to, § 241, 

p. 1220 

Impairment of obligations, legislation relating tq, 
§ 387 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 752; f 154, p. 791 
Proceedings, estoppel to raise constitutional ques¬ 
tions as result of participation in § 90, p 289 
Summary proceedings, due process of law, § 612, 

. p. 761 

Vested rights under laws relating to, § 237 
Inspection, 

■Agricultural or horticultural commodities, delega¬ 
tion of legislative power in resx)ect to, { 
p. 586 
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Inspection—Continued 

Delegation of legislative power to administrative 
oflSeers or bodies to ascertain cmnpliance 
with laws, I 138, p. 585 

Judicial inquiry into wisdom, etc,, of legislation 
relating to, $ 154, p. 7PT 

J^Iotor vehicles, requirement as denial of due | 
process, § 704, p. 1180, n. 30 
Provisional remedy of as denial of due process, 
i 613, p. 764 
Installments, 

Foreclosure for, l^lslatlon permitting as Impair¬ 
ment of obligations, $ 3S5, p. 64 i 

Local improvement assessments, provision for 
payment In as denial of equal protection, 

I 532, p, 448 

Institutes, license, requirement as denial of due 
process, § 659, jk 1015 

Institutions, Kdueational institutions, ante 
Instructions to jury, 

Criminal case, delegation of powers by judiciary. 

* 166 

Criminal prosecutions, booklet distributed outside 
presence of accused, i r»01, p, 677, n. 5 
Delegation of legislative power to judiciary, S 139, 
p. 6,36 

E(iual protection of law, giving or refusal as de¬ 
nial of, I 562, p. 514 

Legislative power to regulate procedure with re- I 
spect to, § 12S, p, 540 

Legislature as authorizf^d to appoint officers for 
purpose of ascertaining coinpliaiK?© with 
laws, § 138. p. 585 

Sending in writing in absence of defendant or 
counsel without notice as denial of due 
process, 8 624, p. 831, n. 28.66 
Trial procedure, due process of law as violated 
by, § 624, p. 832 
Insurance, 

Agents, 

License, requirement as denial of due process, 

§ 659, p. 1013 

Unemployment compensation exemptions, 
equal protection of laws, i 515(2) 

Attorney’s fees, imposition of liability for as de¬ 
nial of due process, § 676 
Brokerage, conditions precedent to engaging in as 
violation of due process, S 689, pp. 1071, 1072 
Classification, equal protection of laws dented 
by, § 511, p. 343 

Combination as to rates or commissions, equal 
protection of laws as denied by legislation 
forbidding, § 511, p. 344 
Contracts, 

Condition precedent with action on, due 
process of law, § 621, p, 815, n. 66 
Defense of suicide, legislation taking away as 
impairment of obligations, | 397 
Due process of law, 1575^ n. 83.16 
Estoi^l, due process of law* { 621, p. 818 
Impairment of obligations, $ 378, pp. 50-54 
Defenses to policy* l^^latlon cutting off as de¬ 
nial of due process, S 676 
Delegation of legislative powers relating to, § 

138, P 606 
Due process of law. 

Regulation of business as denial of, { 676 
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Insurance—Continued 

Due process of law—<3ontIinied[ 

Summary proceedings as denial of, I 612, 
p. 756 

E<liial protection of laws, classification and regu¬ 
lation, { 511, p. 343 
Fire insurance, ante 

insurance companies, ante 
Hail insurance, generally, ante 
Impairment of obligation of contracts* { 37s, 
pp. 50-54 

Regnlation of business, | 3^ p. 1373 
Incontestability provisions, due proeei^s of law as 
ViolatfHl by, i 615. p. 778 

Judicial interfeitmee with legislative actions in 
respect to, § 131(1). p. 753; { 131. p. 797 
M*>tor vehicle owners, requirements as to as de¬ 
nial of equal protection, { 534 
Mutual iiLsurance eomiianles. 

Alteration, reformation or amendment of 
charter as Impairment of contmetual ob¬ 
ligations, I 378, p. 53 

Conversion Into stf«*k company, legislation 
authorizing as violation of due process, 
I m7 

Equal prt>tection of laws as denied by regula¬ 
tion of, i 511, IK 343 

Nonresidents, dl^Timlnatlon In respect to right to 
siOidt, i 471) 

Operating expens«e», equal protection of laws de- 
iiUhI by legislation in respect to, | 511, p. 344 
PrivUeges of corptjrations, impairment of c^liga"- 
tions in respect to, f S39 
Rates, 

Deli^ution of legislative power to regulate, 
138, p. 007 

Regulation of as denial of 
I>?ie preness, § 61K), p. 1129 
Equal protection of law, | 516 
Securities dcix>sited with commissioner, vested 
right of r>tdicy holders to, $ 223* p. 1187 
Standard policies, delegation of l^^isbitive power 
to prescriUK § 138, p. 607 
Taxation of premiums, due process of law In re- 
sptxrt to, § tH8, p. 057 

Transfer taxes, impalrmex^ of contractual ob- 
Hgations, ^ 2S3, p. 1208 
Uneiuployment compensation, posA 
Vested right. 

Engaging in business of, $ 224 
Insured in insurance policy, i JS15, p. 1187 
Vexatious refusal to pay loss. 

Guaranty of free justice as abridged by pro¬ 
vision for damages and attorney’s 
I 714 

Statute imposing penalty as not hnpaiment 
of obligations, 1396 
War Risk Insurance, generally, post 
Insurance et^mpanies. 

Attorney’s fees. 

Actions against* due process of law as vl<> 
lated by allowance of, ! (OT 
Vexatlously refusing to pay losses as render¬ 
ing liable for* | 714 

Capital stc^k tax, exemption as denial of equal 
protections, § 529, p, 425* m 13 
Classification of, { 405 
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Inheritance taxes—Continued 

Refunds, due process of law as violated by, § 655, 
p. 994 

Retrospective laws relating to, validity, § 419, 

p. 122 

Special privileges or immunities, grant of by 
state, § 464, p. 195, n, 34 
Vested right of property subject to shall not be 
changed, § 240, p. 1211 

Initial carriers, liability for negligence or default of 
another carrier, imposition of as denial of equal 
protection, § 555 

Initiated acts, determination, constitutionality of 
statutes adopted, § 71, p, 214 
Initiative and referendum, 

Affidavit to petition to amend state constitution, 
§ 7, p. 42, n. 29.20 

Construction of constitution containing provi¬ 
sions for, § 14 

Counties, legislative grant of, § 143 
Determination of constitutionality of statute pro¬ 
posed under, § 94, p. 316, n. 49 
Executive authority to pass on sufficiency of 
statements of contributions and expenditures, 
§ 171, p. 862 

Executive department as without power to de¬ 
termine question of, § 169, p. 854, n. 34 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 795 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 756 
Legislative grant of, § 143 

Legislative power in respect to, § 70, p. 198, n. 96 
Mandatory constitutional provisions relating to, 
§ 61 

Municipal corporations, legislative grant of, § 143 
Petition, amendment of constitutions hy, § 7, p. 33 
Affidavit accompanying, § 7, p. 40 
Legislative action to submit proposed amend¬ 
ment instigated by, § 9, p. 53 
Proposed amendments to federal constitution, 
§ 6, p. 29, n. 61 

Public improvement bonds, validity of bonds is¬ 
sued uneffected by, § 6^ 

Public officers or employees, increase in salary, 
due process of law, § 600, p. 708 
Public utility rates, granting of as impairing ob¬ 
ligation of franchise, § 327, p. 1365, n. 47 
Ratification of amendments to constitutions, fed¬ 
eral constitution, § 6, p. 30, n. 69 
Retroactive operation of constitutional provi¬ 
sions relating to, § 40, p- 124 
Self-executing provisions of constitution relating 
to, § 53 

Sufficiency of petition, judicial question, § 148, 
p. 711 
Injunctions, 

Abuse of freedom of speech or of press prevented 
by, § 213(25) 

Conditions, imposition of as violation of guaranty 
of free justice, § 714 

Courts as without power to enjoin enactment of 
statutes, § 151(1), p. 724 
Determination of constitutional questions, 

In suit to enjoin enforcement of penalties, 
« 95, p. 328, n. 96 
On application for, § 95, p. 328 


Injunctions—Continued 

Due process of law as denied by, § 613, p, 766 
Emergency bond, summary judgment on as denial 
of due process, § 613, p. 765 
Employer’s right to compel employees to continue 
work or resume after strike or storma«^ 
§ 203(3) 

Initiative petition to amend state constitntion 
number of voters signing, § 7, p. 42 
Judicial control of executive officers or boank 
§ 158 ^ 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 752; § 154, p. 797 
Labor disputes, post 

Legislative provisions respecting use of as en¬ 
croachment on judiciary, § 128, p. 536 
Master commissioner or master in chancery, leg¬ 
islation authorizing as encroachment on judi¬ 
ciary, § 173, p. 885 

Proposed amendment to state constitution, pub¬ 
lication of, § 9, p. 53 

Public improvements, conditions preceding to 
right to contest assessments, § 662, p. 1053 
Reopening case after granting and modifying as 
denial of due process, § 625, p. 841 
Suspension of operation pending appeal, due 
process of law as violated by, § 626, p. 848 
Vested rights and remedy, § 256, p. 1250, n. 93 
Not divested by enjoining that which is per 
mitted by statute, § 221 
Injuries. Personal injuries, generally, post 
Innkeepers. Hotelkeepers, generally, ante 
Innocence, criminal prosecutions, presumption of, 
§ 589, pp, 653-655 
Due process of law, § 589, p. 645 
Inquisition, cross-examination in criminal prosecu¬ 
tions partaking of, due process as denied by, § 591, 

p. 662 

Inquisitorial powers, corporations as subject to, self¬ 
executing provisions of constitution, § 57 
Insane persons. Mental health, generally, post 
Insolvency, 

Banks, 

Appointment of receiver by legislature as en¬ 
croachment on judiciary, § 117 
Self-executing provisions of constitution re¬ 
lating to preferences, § 57 
Corporations, 

Legislation respecting as impairment of ob¬ 
ligations, § 375, p. 45 

Vested rights of creditors in respect to, § 241, 

p. 1220 

Impairment of obligations, legislation relating to, 
§ 387 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 752; § 154, p. 791 
Proceedings, estoppel to raise constitutional ques¬ 
tions as result of participation in § 90, p. 289 
Summary proceedings, due process of law, i 612, 

-Vested rights under laws relating to, $ 237 
Inspection, 

Agricultural or horticultural commodities, delega¬ 
tion of legislative power in respect to, S 
p. 586 
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Inspection—Continued 

Delegation of legislative power to administrative 
officers or bodies to as<»rtain compliance 
with laws, f 138, p. 585 

Judicial inquiry Into wisdom, etc., of legislation 
relating to, § 154, p. T97 

Motor vehicles, requirement as denial of due 
process, § 704, p. 1189, n. 39 
Provisional remedy of as denial of due process, 

§ 613, p. 764 
Installments, 

Foreclosure for, l^slation permitting as impair¬ 
ment of obligations, } 3^, p. 04 
Local improvement assessments, provision for 
payment in as denial of equal protection, 
i 532, p. 448 

Institutes, license, requirement as denial of clue 
process, i 659, p 3015 

Institutions. Educational institutions, ante 
Instructions to jury, 

Criminal case, delegation of powers by judiciary, 

S 166 

Criminal prosecutions, booklet distributed outidde 
presenc*e of accused, t 591, p. 677, n. 5 
Del^ation of legislative power to judiciary, { 139, 
p. 636 

Equal protection of law, giving or refusal as de¬ 
nial of, I 562, p 514 

Legislative power to regulate procedure with re¬ 
spect to, § 12S, p. 540 

Legislature as authoriziKl to appoint officers for 
purpose of ascertaining compliant^ with 
laws, § 138. p 585 

Sending in writing in absence of defendant or 
counsel without notice as denial of due 
process, § 624, p 831, n. 2S.C6 
Trial procedure, due process of law as violated 
by, S 624, p 832 
Insurance, 

Agents, 

License, requirement as denial of due process, 

J 659, p. 1013 

Unemployment compensation exemptions, 
equal protection of laws, S 515(2) 

Attorney’s fees, imposition of liability for as de¬ 
nial of due process, } 676 
Brokerage, conditions precedent to engaging in as 
violation of due process, | 6(^, pp. 1071, 1072 
Classification, equal protection of laws denied 
by, § 511, p 343 

Combination as to rates or commissions, equal 
protection of laws as denied by legislation 
forbidding, § 511, p 344 
Contracts, 

Condition precedent with action on, due 
process of law, § 621, p. 815, n. 65 
Defense of suicide, legislation taking away as 
impairment of obligations, f 397 
Due process of law, i 575^ n. 83.15 
Estoppel, due process of law, S 621, p 818 
Imjmiraient of obligations, $ 378, pp. 50-454 
Defenses to policy, l^ialation cutting off as de¬ 
nial of due process, § 676 
Delegation of l^slative powers relating to, i 
138, p 606 
Due process of law, 

Emulation of business as denial of, { 676 

1347 , 


Insurance—Ontlnued 

Due proceM of law-—Continued 

Summary proceedings as denial of, I 612, 
p 756 

Equal protection of laws, classification and regu¬ 
lation. I 511, p 343 
Fire ius^urance, ante 
Forf*igu iiiKuraric?e cr*mpanie», ante 
Hail injiurance. generally, ante 
Impairment of obligation of contracts, S 37H, 
pp 50-54 

Regulation of business, { 333, p. 1375 
Incontestability provisions, due process of law as 
violated by, I 615, p 778 

Judicial interference with legislative actions in 
to, | 15ia), P T53; f 154, p. 797 
Motor vehicle owners, refiuirements as to as de¬ 
nial of equal pn>teetlon, { 534 
Mutual insurance companies. 

Alteration, reformation or amendment of 
charter as impairment of contractual ob¬ 
ligations, § 378, p 53 

Conversion Into st«x*k company, legislation 
authorising as violation of due process, 
I 697 

Equal protmlon of laws as denied by regula¬ 
tion of, 4 511, p 343 

Ni>nre>^idcnt», discrimination in respect to right to 
swilb It, § 470 

Operating expens^es, equal pmtectlcm of laws de¬ 
nied by legislation in respect to, | 511, p 344 
Privileges of o^rporations, impairment of oirflga* 
tions In re^p^ tp 1330 
Rates. 

Delegation of legislative power to regulate, 
^ 138, p. 607 

RegTzlation of as denial of 
I>iie process, | WO, p, 1129 
Equal protection of law, §516 
Seeurition deposited with commigstoner, vestetl 
right of iM>ilcy holders tp f X*5, p. 1187 
Standard po35t*ies, delegation of legislative pow’cr 
to prc.4crii»e, § 138. p. 607 

Taxation of premiums, due process of law In re¬ 
spect to, { 648, p 957 

Transfer taxe^f, imimirmenl of contractual ob¬ 
ligations, I 28;i, p 1298 
Uneinploymont compensation, post 
Vestwi right, 

Engaging In business of, J 224 
Insured In insurance policy, f 225, p. 1187 
Vexatious refusal to pay io^ua. 

Guaranty of free Justice as abridged by pro¬ 
vision for damages and attorney's 
i 714 

Statute imposing penalty as not impairment 
of obligations, | 396 
War Risk Insurance, generally, poet 
Insurance etzmpaules, 

Attorney’s fees. 

Actions against, due process of law as vio- 
latcii by allowance of, $ 627 
Vexatlously refusing to pay losses as render¬ 
ing liable for, i n4 

Capital stock tax, exemption as denial of equal 
protections, g p. 425, n. 13 
Classification of, | 495 
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Insurance companies—Continued 

Discipline, executive discretion as conclusive on 
judiciary, § 156, p. 822, n. 1 
Discriminatory tax on foreign companies, raising 
question of statutes validity, § 88, n. 1 
Equal protection of law, license or license tax, 

§ 530, p. 441 

Exemption from operation of general law, validi¬ 
ty of, § 465, p. 203 

Judicial inquiry in respect to legislative classifica¬ 
tion, § 154, p. 814 

Legislative provision for control of by Superin¬ 
tendent of Insurance as not encroachment on 
judiciary, § 117 

Liquidation of insolvent, executive power as en¬ 
croachment on judiciary, § 173, p. 882 
Penalty for failure to pay loss within time, stat¬ 
ute imposing as not impairment of obligation, 

§ 396 

Privileges or immunities. 

Abridged by regulation, § 473, p. 217 
Exemption from operation of general law, 
§ 465, p. 203 

Suspension of business, legislation requiring as 
impairment of contract, § 340 
Taxation, classification for purpose of, § 648, 
p. 952 

Denial of equal protection, § 520, p. 393 
Insurance superintendent, remedying arbitrary action 
by, § 151(1), p. 735 
Insurrection, 

Assemblage for purpose of as lawfully prohibited, 
§ 214, p. 1167 

Freedom of speech or of press as infringed by 
legislation respecting, § 213(10) 

Governors having exclusive power to declare and 
quell, § 157 

Legislation enacted hy state in as impairing obli¬ 
gation of contracts, § 277 

Printing or circulating writings for purpose of 
inciting, legislation making offense as denial 
of equal protection, § 563, p. 521 
Suspension of remedies during, § 709, p. 1217 
Intangible property, 

Protection, guaranty of right, § 209, p. 1052 
Taxation, post 

Integrity, presumption that legislature in passing 
statute acted with, § 100, p. 448 
Intelligent waiver of constitutional rights, § 89, p. 267 
Intent, 

Construction of constitution, 

Implied powers and restraints, § 38 
Instrument construed as a whole to ascertain, 
§ 23, p. 91 

To give effect to, § 16, pp. 72-78 
Effective date of constitution controlled by, § 39 
Implied limitations in respect to legislative pow¬ 
ers, § 70, p. 208 

Mandatory nature of constitutional provisions de¬ 
termined from, § 61 

Retroactive operation of constitution, effect given 
to, 140, p. 121 

Self-executing constitutional provisions as de¬ 
pendent on, § 48, p. 147 

Words or language of constitution construed to 
give effect to, g 19, p. 81 


Interest, 

Change of rate of in respect to judgments, validity 
of law, § 271 

Class legislation, § 498, p. 280 
Condemnation of property, due process of law 
as requiring payment of, § 646, p. 926 
Equal protection of law, regulation as denial ol 
§ 516 

Impairment of obligation, legislation attempting 
to remit or change rates, § 358 
Judicial interference with legislative actions in 
respect to, § 151(1), p. 753 
Land taken for public use, vested rights, § 248 
Municipal corporations on judgment or accrued 
claims, equal protection of laws as to, § 508 
Obligations of state, judicial inquiry into wisdom, 
etc., of legislation, § 154, p. 805 
Public improvement bonds, due process of law, 
§665 

Rate regulations, 

Impairment of obligation, § 333, p. 1375 
Validity of, § 464, p. 186 

Retroactive operation of constitutional provisions 
changing rate, § 40, p. 127 
Retrospective laws effecting, validity, § 418, p. 113 
Usury, generally, post 

Intermarriage, races, statute prohibiting as denial 
of equal protection, § 541 

Intermediate court, estoppel as result of failure to 
assert unconstitutionality of statute on appeal to, 
§ 90, p. 288, n. 60 

Internal affairs, federal government deriving author 
ity from federal constitution in respect to, § 68, 
pp. 180-185 

Internal improvements, mandatory constitutional pro¬ 
visions, duty of legislature to obey, § 65, n. 22 
Internal revenue, 

Collector of, raising constitutional questions, § 82^ 
p. 251, n. 40 

Due process of law, limitation on power to im¬ 
pose tax, § 656 

Uniform operation, due process clause, § 656 
International law, congressional act contravening, 
§ 151(1), p. 737, n. 82 

Interpolation of words, judicial action as encroach¬ 
ment of legislature, § 151(1), p. 728, n. 43 
Interpretation, 

Acquiescence in statute interpretation as making 
statute valid, § 89, p. 270, n. 23.5 
Aid, saving clause, § 41, n. 38 
Constitution, definition as branch of jurisprudence 
treating of, § 1 

Construction of constitution as not stopping with, 
§ 12 

Laws as judicial function, § 151(1), p. 726 
Written instruments, power of court, § 165, p. 840 
Interrogatories, failure to make discovery of evidence 
or answer authorizing judgment, § 622, p. 825 
Interstate commerce, 

Antecedent contracts for performance of services, 
impairment of obligation, § 349 
Conditions on right to engage in, privileges or 
immunities as abridged by, § 486, p. 232 
Due process of law, power of Congress as subject 
to, § 568, p. 547, n. 41; § 602, p. 714 
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Interstate commerce—Continued 

Executive department as without power to deter¬ 
mine whether obligation would burden, 1171, 
P- 8^1 

Executive discretion as conclusive on judiciary, 
5 156, p. 825 

Illegal interference with, raising constitutional 
question by one prosecuted under statute re¬ 
lating to, § 84, n. 70 

Intrastate activities as prohibited effect on Judi¬ 
cial question, § 139, p. 646 
Judicial determination of facts on which validity 
of statute depends, 1151(3) 

Judicial inquiry into wisdom, etc., of legislation 
relating to, $ 154, p. 791 

Judicial power to determine effect of state regu¬ 
lations, § 144, p. 6D2, n. 3 

Liberty to contract as infringed by laws forbid¬ 
ding monopoly of, § 210, p. 1076 
Minimum wages for employees engaged In, l^ls- 
lation authorizing violation of due proces.^, 
§689(1) 

Motor vehicle tax, equal protection of laws, § 529, 
p. 432, n. 00 

Order regulating leasing and interchange of ve¬ 
hicles as impairing guaranties of contract 
rights, § 219, p. 1069, n. 16.10 
Process from federal court, validity of provisions 
for, S 165, p. 842 
Taxation, 

Equal protection of laws, § 529, p, 3S4, n. 39 
Raising question of constltutlonalltyt f 80, 
n. 31 

Workmen’s compensation acts, exception of em¬ 
ployees engaged In as reasonable classifica¬ 
tion, f 497, Pi. 276 

Interstate compacts, commercial motor vehicles, dele¬ 
gation of legislative authority, f 138, p. 614 
Interstate stream, compact between states for rota¬ 
tion of water as hnpairing vested right, § 226, 
p. 1194 
Intervention, 

Right to day in court, $ 799, p, 1210, n. 92,5 
Vested right In respect to, § 267 
Intimidation, 

Freedom of speech and of press as sheltering acts 
of, I 213<5), p. 1107 

Picketing accompanied by as protected by free¬ 
dom of speech guarantee, § 213(21 >, p. 1151 
Voters, freedom of speech as permitting, § 213(23) 
Intoxicating liquors. 

Aliens, equal protection of laws as prohibiting is¬ 
suance of licenses to sell, § 503 
Camp meetings, prevention of sale within pre¬ 
scribed distance under police power, § 185 
Class legislation, § 494, p. 257; § 496% p. 265 

EJqual protection of law as denied by, § 512 
Localities, § 494, p- 257 

Confiscation of when kept in violation of law, due 
process of law as violated by, § 645, p- 915 
(Consumption, regulation as denial of equal pro¬ 
tection of laws, § 512 

Containers, executive power to prescribe, { 1^, 
p, 855 

Delegation of legislative power to make rules 
relating manufacture and sale, § 138, p, 619 
Delivery as evidence of sale, § 269 


Intoxicating liquors—Continued 

Distilled spirits, taxation of when In bonded 
wareho«»s, 

Classification for as denial of equal protec¬ 
tion, 1520, p. ^5 

Due process of law in respect to, I 048% p. 950 
Due process of law, regulation of trafllc as denial 
of, i 608, p. Mm 

E«iual protection of law, regulation of sale as 
denial of, | 512 

Kx post facto law's relating to sale, § 435, p. 142, 
n. 99 

Hours for consiimtdion, executive power to r^j- 
late, 1169, p. 8rg5 

Jiitlidal inquiry Into wisdom, etc., of legislation^ 
1154, pp. 795, 798 

Judicial Interference with legislative actions la 
respect to, 1151(1), p. 753 

Legislation regulating sale or use as abridging 
religious freedom, I 206(2p. 1034 
Liberty to contract as Infringed by laws regulat¬ 
ing, § 210, p. 1075 
Licenses, 

Legislative provisions respecting as encroach¬ 
ment on Judiciary, { 129 
Manufacture or sell, impairment of contract¬ 
ual oblijgations, | 287 

Retroactive la%v» transferring authority to 
revoke and forfeit l>omi, § 417, p. lOQ 
Sale, pr»>peity within due process clause^ 
§ 599, p. 703 

Validity of l^blatlon imposing, | 469 
Local option, generally, post 
Orphanage, statute requiring consent for sale 
within certain distance from as valid, | 143* 
p. 079, n. 80 

Owner of premises, liability for acts of another 
in denial of due process, { 638 
Personal ni»eity rights as not infringed by laws 
relating tf>, 1202, p. 995 

Place of sale, rqpilation as denial of due process* 
*670 

Posi^ssion, 

Personal use, legislation prohibiting as denial 
of due proceiss, | 707, p. 1202 
Right to as property within due process 
clause, § 699, p. 703 

Prices, regulation as denial of due process, § 690* 
p. 1132 

Privileges or Immunities, prohibition or regula¬ 
tion of sale, f1469, 474 

Prohibition laws, penalties and forfeitures as 
impairment of obligations, 1396 
Property rights as abridged by laws respecting, 
* 200, p. 1063 

Property within due process clause as including, 
i 599, p. 690 

Pursuit of happiness as not affected by laws re¬ 
specting sale of, i 208 

Raising constitutional questions in proseeutiem 
for unlawful possession, § 84, n. 70 
Regulation of sale and u^ as denial of religious 
liberty, { WGHU P-1028 
Repeal of Eighteenth Amendment as. 

Affecting rights of action ba^ on fuohibl- 
tion law, { 40, p. 1^ 
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Intoxicating liquors—Continued 

Repeal of Eighteenth Amendment as—Continued 
Rendering state legislation inoperative, § 43, 
p. 137 

Sale of in proximity to military camps, delegation 
of power to regulate, § 138, p. 612 
Self-executing provisions of constitution relating 
to, § 49, p. 149 

Storage as prima facie evidence of unlawful pur¬ 
pose, § 269 

Submission of question of sale to popular vote, 
§ 142, p. 684 

Township boards, validity of law prohibiting 
county commissioners from issuing license for 
sale over objection of board, § 140, p. 671 
Transportation for personal use, prohibition 
against as denial of due process, § 707, p. 1202 
Transportation penalty, equal protection of laws, 
§ 564, n. 66 
Vested right, 

Manufacture and sale, § 224; § 239, p. 1205, 
n, 69 

Purchase, use or possess, § 221 
Women, 

Denial of license to sell as abridgement of 
privileges or Immunities, § 484 
Employment in places where sold, validity of 
legislation forbidding, § 473, p. 218 
Intrastate activities, prohibitive effect on interstate 
commerce as judicial question, § 139, p. 646 
Intrastate trade and business codes, delegation of leg¬ 
islative authority, § 138, p. 606 
Intrastate wire communication, matters not to be 
divulged, § 128, p. 532, n. 88 
Invalid legislation, validation of by subsequent con¬ 
stitutional provision, § 45 

Invasion, freedom from subject to good of society, 
§ 205 

Invasion of rights, right of individual to question con¬ 
stitutionality of statute in case of, § 76, p. 238 
Inventions, property rights within due process, § 599, 
pp. 698, 699 

Inventories, personal representatives, power of court 
to compel filing by, § 165, p. 840 
Investigations, 

Delegation of legislative power to 

Executive ofllcers or bodies, § 138, p. 585 
Investigative committees, § 133, p. 559, n. 21 
Executive department, powers in respect to, § 167 
Legislative committees, power to conduct, § 122 
Investment companies, judicial duty toward fulfill¬ 
ment of national policy as declared, § 154, p. 793, 
n. 58 

Involuntary servitude, 

Prohibition against, §§ 203(l)-203(5), pp. 995-1014 
Seamen, § 203(2) 

Thirteenth amendment as prohibiting, § 203(1), 
p. 995 

Involuntary submission, waiver or estoppel to ques¬ 
tion constitutionality of statute as not arising 
in case of, § 89, p. 268 m 16 

Irre^arities, civil proceedings, remedial legislation 
as constitutional, § 128, p. 526 
IrpO^qqable privilege or immunity, constitutional pro¬ 
hibition against grant of, { 459 . 


Irrlgatton corporation, legislatire amendment nt 
charter as impairment of state’s contractual oh. 
ligation, § 300, n. 88 
Irrigation districts. 

Administrative finding as to petition and notice 
as encroachment on judiciary, § 173 , p, §82 
Bonds, ’ 

Preferences to holders, special privileges or 
immunities, § 463 

Validity of statute limiting power to purchase 
bonds not due, § 461 

Condemnation of land, local regulations as en¬ 
croachment on Judiciary, § 173, p. 888 
Creation, allegation of legislative power to 1 n. 
diclary, $ 139, p. 638 

Delegation of legislative power to regulate, } 138 , 
p. 597 

Counties, § 140, p. 666, n. 91 
Local goveimiuent, § 140, p. 675 
Due process of law, 

Authorization, § 660, p. 1032 
Creation, control and regulation of as denial 
§ 604, p. 723 

Federal loans, power of attorney general in re¬ 
spect to prerequisites as encroachment on 
judiciary, § 173, p. 882 

Fees, impairment of obligation of contract by 
legislation changing, § 327, p. 773 
Indebtedness, authorized dissolution without pay¬ 
ment as denial of due process, § 643, n. 97 
Judicial interference with legislative actions in 
respect to, § 151(1), p. 753 
Legislation permitting acquisition of stock of wa¬ 
ter companies as impairing contractual ob¬ 
ligation, § 308, p. 1329 

Priority to use of water as vested right, § 226, 
p. 1193, n. 6 

Public improvements, legislation authorizing as 
denial of due process, § 660, p. 1033 
Rates, regulation as denial of due process, § 696 
Statute permitting lease of system as not delega¬ 
tion of municipal functions to corporation* 
§ 137 

Submission to voters. 

Proposed assessment, vested rights, § 24(V 

pp. 1210, 1211 

Question of creation, § 142, p. 683 
Tax liens, sunomary procedure to enforce as grant 
of special privileges, $ 461, n. 76.15 
Vested rights, § 242 

Irrigation ditch, property within due process clause as 
including, § 599, p. 699 

Issues, determination of constitutional question as de¬ 
pendent on raising of, § 92, p. 299 
Itinerant vendors. 

Drugs, prohibiting sale by as denial of due 
process, § 673 

License, requirement as denial of due proce^ 
§ 659, p. 1013 

Jail, appointment of county board of visitors for con¬ 
trol of, courts as not authorized, § 163 
Janitors, appointment hy courts, legislation authoriz¬ 
ing, § 163 
Japanese, 

Curfew regulations, discrimination by, { 489, 
p. 249, m 14.5 
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J apane8€—Continued 

Privileges and immunities clause applicable to 
federal regulations of, | 483 
Jehovah’s Witnesses, 

Freedom of reli^on, J 20011), p. 1025, n, 40.10 
Right to convert others, | 200(2), p. 1040, n. 70J 
Jeopardy. Double jeopardy, ante 
Jewelry, auction sales, 

Equal protection of law as denied by regulations 
as to, § 511, p. 351 

Validity of legislation prohibiting, | 464. p. 100, 
n. 01 
Jitney busses. 

Class legislation In respect to, f 496, p. 200 
Ordinance regulating use of streets by as exercise 
of legislative power by municipality, f 140, 
p. 661, n. 60 

Regulation and classification as denial of «iual 
protection of laws, { 51T, a 5 
Joinder of actions, motor carrier and Insurer, grant 
of special privil^es by state, { 464, p. 108 
Joint banfe deposits, 

Presumptions respecting survivorsbip as viola¬ 
tion of due process clause, { 021, p. 810 
Vested rights, I 225, p. 1192 
Joint estates, 

legislation authorizing sale of as impiirment of 
vested rights, | 231 

Vested rights In respect to, ( 226, p. 1102 
Joint port commission, creation of as denial of equal 
protection, § 508 
Joint resolutions, 

Presumption of constitutionality, | 99, p. 400 
Proposal of amendments to, 

Federal constitution by, { 6, p. 29 
State constituticms, submission by, { 9, 

57, 58 

Joint tenancy, retrospective law Imposing tax on, 
validity, $ 419, p. 874 
Joint tort feasors. 

Contribution, vested rights, $ 254, p 1225 
Power of judiciary to create enforctfable right of 
contribution, { 151(1), p. 732, n. 51 
Journal entries, amendment of constitutions, states, 
S 9, pp. 49, 50 

Journals, Legislature^ judicial inquiry into correct¬ 
ness of, S 752 
Judges, 

Appointment by legislature as encroachment on 
executive, J 131, n. 59 

Change of judges, guaranty of because of bias or 
prejudice, | 708 

Compensation, legislative classification as subject 
to judirial interference, § 151(4) 

Conduct or remarks as denial of due process, 
§ 624, p. 824 

Consent to appointment on disqualification of par¬ 
ticular Judge, self-executing provision of con¬ 
stitution relating to, S 58 
CJontroIled by legislature as encroachment on Ju¬ 
diciary, S 127 

D^egation of legislative power respecting to mu¬ 
nicipal corporations, 8 140, p 660 
Designation to hold court, legislative authority 
conferred on court, | 163 
Disquailficatioav due process of law in respect to, 
f 581 


Judges—Continued 
Election, 

Helf-cxmiting nature of c<mstitutionai pr«>- 
vlsions, I 53, n. 49 

Special Judge, constitutional provisions for as 
n<*t self-execiiting, 8 58 
Enforcement of Cfmstltiitlon by, | 3, p 24 
Executive department m not subjeet to Judicial 
contml In ^^electioii of, { 160 
Individual judges as legi^^lative agent, f 139, 

p 611 

Judicial interference with legislative actions in 
respect to, | 151(11, p. 753 
LegiHlative provisions fixing salaries of as en- 
crtMf lament on judiciary, | llf» 

Non-judicial twidles, membership on as delegation 
of iegtslative power to judiciary, | IttlK p. «548 
Personal activities, validity. | 165, p 842 
Prejudice, legislative power to prescribe pr«> 
cedure for change of judge, I 128, p. 5;^ 
Raising question of eonstitutiomiUty of statute 
Imposing judicial duties, § 82, p 255 
Retroactive operation of constitutloiinl provision 
relating to eligibility, 8 40. p 124 
Term, delegation of legislative power to fix, 
8 133, p 555 

Unbiased Judge, guaranty of trial before, 8 70S 
Judgment cnnlitors. 

Preference in redemption from Judicial sale as 
grant of special privnege, S 4fl3 
Validity of statutes, raising questions, f SI, n. 36 
Judgment debtors, examination on matters p»*rlali»lng 
to estate, validity of statute authorizing by court, 
I 165, p, S40 
Judgments or dc?crees. 

Annulment, legislative power In respect to, I 128, 
p 524 

Change of decision as denial of equal pndectiim of 
laws, 8 557 

Classification in respect to effect of, validity, 
I 506, p. 290 

dk^nstltutionality of statute?, litigants affected, 

i im 

Contract nature of as respects impairment of ob¬ 
ligation, 8 350 

Declaratory judgments, generally, ante 
Default judgments, generally, ante 
Deficiency judgments, generally, ante 
Determination of constitutional qucj^tion on mo¬ 
tion to strike out, { 95, p. 326 
Due iM:oces8 of law, 

Civil proceedings, { 625, pp 835-844 
Criminal prosecutions, | 593, pp 679-6S8 
Enforcement of, by executive department as con¬ 
clusive on judiciary, S 156, p S21 
Entry without notice, due process of law as de¬ 
nied by, $ 619, p 801 

Equal protection of law, regulations or rules rela¬ 
tive to as denial of, { 562, p 518 
Evidence, legislative autlmrity to declare effect as, 
{ 128, p 528, n. 64 
Executions, generally, ante 
Impairment of obligations, li 280, 350 
Statutes relating to, $ 498 
Interest on, impainnent of obligation in respect 
to, i 358 
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Judgments or decrees—Continued 
Interlocutory orders or decrees, 

Congressional authority to restrict court’s 
power to stay governmental action pend¬ 
ing determination of invalidity, § 128, p. 
536, n. 41 

Determination of constitutional question on, 
§ 95, p. 324 

Vested rights, §§ 271, 272 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 798 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 753 
legislative authority to declare effect of judg¬ 
ment, § 128, pp. 525, 541 

Legislative provision prescribing rule of as en¬ 
croachment on judiciary, § 128, p. 516 
Lien, impairment of obligation of, § 408 
Money judgment, service within state or appear¬ 
ance as essential to due process, § 619, p. 787 
n. 18 

Municipal corporations, legislation reducing pow¬ 
er to levy taxes to pay, § 312, p. 1342 
Non obstante verdicto, due process of law, § 625, 
p. 838 

Personal judgment, due process of law as requir¬ 
ing personal service to support, § 619, p. 787 
Pleadings, constitutional questions raised by mo¬ 
tion for Judgment on, § 96, p. 342 
Property within due process clause as including 
rights acquired by, § 599, p. 699 
Public improvements, personal judgment for as¬ 
sessment as denial of due process, § 664 
Remedies for enforcement, statute changing as 
impairment of obligation, § 408 
Res judicata, due process of law, § 625, p. 839 
Retrospective laws affecting, validity, § 418, p. 113 
Revival, due process of law, withdrawal or change 
of remedies as violation of, § 614, p. 770 
Tax judgment, apportionment by local executive 
oflBcers as encroachment on judiciary, § 173, 
p. 887 

Unconstitutionality of statutes. 

Effect of, §§ 101, 102, pp. 469-482 
Recall by popular vote, § 103 
Uniformity, due process of law as able to assure, 
§ 569(1), p. 565 
Vacation of, 

Due process of law as violated by, § 625, 
p. 840 

Legislative provision for as encroachment on 
judiciary, § 128, p. 524 

Vested right in method of procedure for, 
§ 271 

Vested rights, § 271 

Judicial acts, curative acts validating, § 427 
Judicial amendment, state constitution, § 7, p. 34 

Judicial authority, determination of constitutional 
questions, § 92, pp. 293-300 

Judicial compulsion, waiver of constitutional rights 
as voluntary when made under, § 89, p. 267 
Judicial construction, 

Acquiescence la as subject to consideration in de¬ 
termining meaning of constitutional provi¬ 
sion, § 34 

Constitution, circumstances requiring, § 13 


Judicial department, 

Adoption of constitution and amendments 

Decision of vote canvassing officers, inaniir 


Determination of, § 146 
Advisory opinions, power to render, § 150 
Appeals to courts from action of nonjudicial bodr 
validity of legislation authorizing, § I 64 
Appointment of officers. 

Legislation conferring power of, § 163 
Power in respect to, § 160 
Apportionment of members of legislative body 
determination of, § 147 

Certiorari, interference with executive denart. 
ment by, § 158 

Common source of authority, § 3, p. 24 
Consent to invasion of province by other denart- 
ments, § 108 

Constitutional limitations on as binding § 70 
p. 203 ’ ’ 

Construction of statutes, consideration of legis¬ 
lative construction, § 112 
Declaratory judgment, § 150 
Declaratory statutes, consideration of, § 112 
Delegation of. 

Legislative power to, § 139, pp. 634-649 
Powers, § 166 

Discrimination by reason of race, color or con¬ 
dition as denial of equal protection, § 538 
Due process of law, guaranty as violated by ac¬ 
tion of, § 707, p. 1199 

Elections, determination of questions relating to. 
§ 148 

Emergency, determination of existence, § 151(2) 
Encroachment, 

By executive, §§ 171-173, pp. 856-888 
On executive, §§ 156-159, pp. 814-832 
On legislature, §§ 151(1)-151(6), pp. 721-772 
Facts, determination of facts on which validity of 
statute depends, § 151(3) 

Governor, encroachment on powers of, § 157 
Grant of power to by state constitution, § 70, 
p. 194 

Inherent and implied powers, § 144, p. 693 
Injunction, interference with Executive Depart¬ 
ment by means of, § 158 

Interference with legislative branch, { 151(1), 
p. 721 

Interpretation of constitutional provision, bind¬ 
ing effect, § 115 

Legislation, court rules as means of, § 105, n. 19 
Legislative authority, acts done under, §§ 161-165, 
pp. 834-843 

Legislative functions distinguished, § 108 
Legislative powers distinguished, § 107 
Limitations on power, § 144, p. 693 
Mandamus, interference with executive depart¬ 
ment by means of, § 158 

Membership, organization and procedure of legis¬ 
lative bodies, inquiry into, § 152 
Miscellaneous powers, § 165, pp. 839-843 
Natural rights, function with respect to, § 199, 
p. 976 

Nonjudicial powers, legislation conferring, 5 162 
Officers and employees. 

Appointment, removal and compensation as 
Judicial function, S 
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Judicial department—Continued 

Officers and employees—Continued 

Increases in compensation* f 5* n. 51,5 
Open court, guaranty as restriction on, f 700 , 
p. 1213 
Police power, 

Determination of Talidlty of regulations, 
§ 198, pp. 951-973 
Exercise, § 177 

Political questions^ determination of, { 145, 
pp. 608-707 

Powers and functions, U 144-166, pp. 686-844 
Prohibition, Interference with executire depart¬ 
ment by, I 158 
Removal of officers. 

Legislation conferring power, § 163 
Power In respect to, § 100 
Repeal of statutes prohibited, { 151(1), p. 736 
Separation of powers, post 
Sp^al laws, review of legislative determination 
as to propriety of, 1153 

Snq^ensian of officers, legislation conferring pow¬ 
ers, f 163 

Taxation and assessment, determination of mat¬ 
ters relating to. § 149, pp. 712-720 
Title to office, power to determine, | lf50 
Treaties, construction and enforcement, | 115 
Judicial districts, 

Determination of need for and geographical 
boundaries of, political questions, $ 145, p. 706 
Judicial inquiry into wisdom, etc., of legislation, 
5 154, p, 793 
Judicial notice. 

Alleged unconstitutionality of act predicated on 
facts not judicially known, § 97, p. 345 n. 67 
Determination of constitutionality of statute in 
light of, I 97, p. 355 

Frustration of le^slative intent by administra¬ 
tion of act, 5 151(1), p. 735 
Judicial proceedings. 

Freedom of speech and press as interference with, 
S 213(11) 

Retroactive operation of constitutional provisions 
relating to, S 40, p. 127 

Judicial public services, fees, l^islative regulation of 
as encroachment on Judiciary, S 128, p. 537 
Judicial sales, vested rights of purchasers at. { 232 
Judicial supervision, amendment of state constitution 
5 7, p. 32, n. 83 
Junk dealers. 

Class legislation, 5 496, p. 266 
Due process of law, regulation without violation 
of, I 668, p. 1062 

Equal protection of law, regulation without denial 
of, § 511, p. 353 

License, requirement as denial of due process, 
§ 659, p. 1013 
Police regulations, 8 189 
Jurisdiction, 

Actions against. 

Corporations, change as impairment of con¬ 
tract, § 

State, self-executing provisions of constitu¬ 
tion relating to^ | 58 

Challenge to validity of statute affecting after 
submission to proceedings. $ 91, n. 95 
Class legislation in respect to, { 500, p. 291 


Jurisdiction—Continued 

Conditions and n*»trlctlons on enforcement of 
rights and MabUUies. I 712 
Consent to as due prtMW;^ of law, | 616 
Courts establWhed by legislature as encroadunent 
on judiciary, f 127 

Determination of constitutional questions, I 9S^ 
pp. 300-306 
Due process of law, 

As#5umption as denial of, f 707, p% 12CN^ 

Civil prcK‘t*edlngs, { 016 
Criminal pnxwutlong, S 5S1 
Determination in re>?pect to criminal prosecu¬ 
tion, i 570 

Eminent domain, review limited to as denial of 
due prfXfc^s, { 646, p. 937 
E<iual protection of law In respect to, { 558 
Estoppel of person invoking to deny validity of 
statute conferring Jurisdiction, { 90, p. 288 
Ex post facto laws giving. | 440 
Foreign causes, privileges or immunities as 
abridged by refusal of state court to take, 
t 486, p. 233 

Foreign corporations, due pnxreas of law in re¬ 
spect to. § 616 
Impairment of obligation. 

Determination of question, | 353 
Statutes relating to, 8 401 
Inferior courts, determination of constitutional 
questions, 8 93, p. 303 

Inheritance or sutx^sion tax, validity of law as 
dependent cm, § 655, p. 991 
Judgment void for want of due process where ex¬ 
ceeded, 8 625. pp. 835, 836 
Nonresidents, due process of law as violated by, 
I 616 

Notice as essential to due process In respect tov 
8 619, p. 801 

Retroactive effect of unconstitutional statute giv¬ 
ing jurisdiction, f 101, p. -^1. u. 91 
Retroactive operation of eoustitatlonal provij^ions 
relating to, § 40, p. 127 

Self-executing provisions of eoma^titution relating 
tOv civil procedure, | 58 

Transfer of, guaranty of open court as abridged 
by, { 799, p. 1217 

Unconstitutlonallty of statute as affecting; § 101. 
p. 475 

Vested rights in respect to, f 262 
Waiver or consent, 8 616 

Conferring Jurisdiction in personaia without 
personal service, 8 619, p. 787 

Jury, 

Class or condition, exclusion from on account of 
as denial of equal protection, 8 540 
Classification in respect to method of drawing. 
8 500. p. 291 

CSolor, exclusion fmm on account of as denial of 
equal prot^4lon, § 540 

Criminal prosecutions, equal protection of law in 
respect to, § 663, p. 523 
Equal protection of law. 

Criminal prosecution, 8 *563, p, 626 
Exclusion of person from on account of race, 
color, etc., I 540 

Legislation relating to as violative of. 8 562; 
p. 516 
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Jury—Cfontinued 

Exemption from service on, 

As impairment of obligation, § 298 
Validity of statute granting, § 465, p. 200 
Functions of, legislature as without power to in¬ 
terfere with, I 128, p. 540 
Ineligibility of juror as violation of due process 
clause, § 590 

Judicial interference with legislative actions in 
respect to, § l5l(l), p. 753 
Male citizens, restriction to as denial of due 
process, § 707, p. 1202 

Occupation, exclusion from on account of as de¬ 
nial of equal protection, § 540 
Peremptory challenges, generally, post 
Privilege of serving as juror, due process of law, 

■ ' § 707, p. 1205 

” 'Qualifications, 

Fourteenth amendment as preventing state 
from prescribing, § 458 
I^egislation providing, privileges or immuni¬ 
ties, § 464, p. 186 

Race, exclusion from by reason of, 

Denial of equal protection, § 540 
Waiver of objections, § 91 
Religious belief as grounds for refusal to serve, 

§ 206(1), p. 1029 

Right to serve as incident of citizenship, § 199, 
p. 974 

Selection of, legislative provision as encroachment 
on judiciary, § 128, p. 540 
Service on as involuntary servitude, § 203(2) 

Tax lists, jurors, use in selection as denial of 
equal protection of law, § 540, p. 473 
Vested right to, 

Exemption from duty, § 222 
Serve as juror, § 221 
Women, 

Class legislation in respect to exemption or 
eligibility, § 491 

Denial of equal protection, § 544 
Effect on trial of decision invalidating act 
providing for women jurors, § 101, p. 472, 
n. 57 

Exclusion from as, 

Abridgment of privileges or immunities, 
§ 484 

Denial of due process, § 590 
Exemption from or eligibility as class 
legislation, § 491 

Right to claim exemption from service as 
special legislation, § 465, p. 200, n. 86 
Jury commissioners. 

Appointment by courts, legislation authorizing, 

,§ 163 

Discretion in selection, § 540, p. 474 
Property rights as infringed hy statute allowing 
removal without hearing, § 209, p. 1063 
Rules for drawing of grand jurors, delegation of 
legislative power to judiciary, § 139, p. 636 
Selection of, validity of statute providing for 
nomination by members of bar, § 460 

Jury trial, ^ 

City not reqnesting under act, right to attach 
act as denying jury trial, § 76, p. 245, ru 1 
Oonstruction of -statute to avoid conflict with 
constitutional right of, § 98, p. 375, n. 5 


Jury trial—Continued 

Contempt proceedings, statute requiring as ia- 
valid, § 128, p. 521 
Due process of law, ante 

Equal protection of law, legislation relating to 
as denial of, § 562, p. 516 
Ex post facto laws depriving of right, criminal 
cases, § 444 
Guaranty of right to. 

Fourteenth Amendment, § 458 

State constitution, self-executing provisions, 

§ 58 

Instructions, generally, ante 

Labor disputes, statutes requiring as invalid, 

§ 128, p. 522 

Negroes, exclusion of as denial of due process, 

§ 590 

Self-executing provision of Constitution guaran¬ 
teeing right of, § 49, p. 151, n. 89 
Suits at common law, self-execnting provisions 
of constitution, § 58 

Taxes, collection without as violation of due 
process clause, § 650, p. 978, n. 87 
Unemployment compensation proceeding, refusal 
to employ as denial of due process of law, 

§ 689(2), p. 1123, n. 96.25 
Waiver of right to, § 90, p. 286, m 54 
Justice. Natural justice, generally, post 
Justices of the peace, 

Designation of another justice to act, validity, 
of statute as delegation of judicial power, 

§ 166 

Disqualification, fees in criminal prosecutions 
operating as, § 708 

Due process of law, binding effe^ctive clause on, 

§ 568, p. 556 

Garnishment proceedings, legislation depriving 
of jurisdiction of, § 709, p. 1217 
Liberty to contract with school board for trans¬ 
portation of children, § 210, p. 1070, n. 18 
Non-judicial bodies, membership as delegation 
of legislative power to judiciary, § 139, p. 648, 
n. 80.20 

Personal interest in criminal proceeding as de¬ 
pendent on fines and costs, due process of 
law as violated, § 581 
Juvenile courts, 

Appeals, failure to provide for as denial of due 
process, § 626, p. 844, n. 6 
Appointment of judge to hear cases, § 163 

Juvenile delinquents, 

Commitment in reformatojry pursuant to civil 
proceeding, equal protection of laws, § 566 
Detention of as denial of due process, § 597 
Due process of law, legislation respecting place 
of trial, § 581 

Involuntary servitude, § 203(5) 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 753 
Proceeding for :Commitment of as criminal 

cution within due process clause, § 579, p. 6^ 
Religious freedom, § 206(1), p. 1020, n. 30.3 
Sentence and punishment, equal protection of 
laws, I 564, n. 91 . , & 

Summary proceedings, due process of law, t oi-r 
P..756 
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Juvenile delinquents—Continued 

Taking into custody on suspicion as denial of 
due process, 5 507 

Kindergarten, registration, equal protection of laws, 
S 566, n. 07 

Kinds of constitutions, | 2 

Knowledge, presumption that legislature acted with 
in passing statute, § 100, p. 446 
Kosher meats, 

False representations as to, pnddbition against 
as denial of due process, f 674, p. 1080, n. 8D 
Statute providing punishment for sale of as class 
legislation, { 501. n. 37 
Labels. Brands and labels, generally, ante 
I^bor, 

Blacklisting, generally, ante 
Classification in regpect to relationship, i 407. 
pp. 271-276 

CoIlecUve bargaining units, delegation of legis¬ 
lative power, } 138, p. 630 
Delegation of legislative power in respect to 
wages, hours and conditions, f 138, p. 628 
Discharge of employees, due process of law as 
violated by, § 687 

Due process of law, regulation of employment as 
denial of, §S 684-689(2), pp. 1093-1124 
Equal protection of laws, 

Liability to employees, $ 532, pp, 493-500 
Regulation of employment as denial of, 

ss 513 - 515 , pp. mum 

Fellow servant rule, gei^rally, ante 
Freedom of speech and of press, { 213(201 
Hours and conditions, delegation of legislative 
power in respect to, | 138, p. 628 
Impairment of obligation of contract In respect 
to, S 349 

Injuries to employees, due process of law as vio¬ 
lated by statute imposing liability. { 634, 
pp. 886-896 
Judicial inquiry, 

Motive for legislation, 8 154, p. 811 
Wisdom, etc., of legislation relating to, 8 164, 
p. 798 

Judicial interference with legislative actions in 
respect to, 8 151(1), p. 753 
Liability for acts or omissions of servant, stat¬ 
ute imposing as violative of due process 
clause, § 639 

liability for injuries to servant, statute defining 
as abridgment of constitutional guaranty. 
8 711 

Liberty to contract in respect to* 8 211» PP^ 10T7- 
lO&l 

Lien of employee, due process of law as violated 
by statute creating, | 631, p. 8S1 
Minimum wages, delegation of legislative power 
to prescribe, 8 138, p. 628 

Offenses, law making breach of contract for as 
abridgment of privileges or immunities. 8 48^ 
Pensicms of employees, equal protection of law 
as denied by law requiring, 8 515 
Personal rights guaranteed, 8 199, p. 580. tl 36.50 
Privileges or immunities, hours and conditions 
of, 8 475 

Prt^rty within due process clause as iiwduding, 
8 599, pp. 701-103 


tja?K>F—Continued 

Public roads, requirment of as denial of due 
proee«?s, } 701 

Regulation of hours, delegation of legislative pow¬ 
er, 1133, p. 555 

RelationKhip. validity of statutes or ordinances 
regulating, { 464, p. 192 

Right to work provisions, privileges or immuni¬ 
ties, I 48$ 

Unfair practices, deb^gation of legislative power 
In resjMKft to, 113?*, p. 629 
Validity of ^^tatutes applying to relationship of 
master and servant, f 349 
Vestcfi right of employer in labor of employees, 

I 239 

Wages, Uebitatlon of legislative power in rej^pect 
to, I 138, p. 628 

Workmen’s compensation, generally, pewt 
LalM^r contract, right to work con'^tltutiuual amend¬ 
ment, retroactive effect j 40. p. 123 
Laljor disputes, 

Administrative proceedings, due process of law, 

I 681, p. 1107 

Arbitration, delegation of legislative power, f 138, 
p. 629 

Ct>mpulsory arbitration, requirement as denial of 
due procets, 1684, p. 1007 
Equal protection of law, k^islntion relating to 
procedure, | 559. p. 506 

Equitable relief, limiting as denial of due process, 

I 684, p 1106 

Indirect contempt growing out of, statute grant¬ 
ing jury trial as ccmstitutlonal. | 128, p 622 
Injunctions, 

Judicial inquiry into wisdom, etc., of legisla¬ 
tion relating to. 1154, p. 799 
legislative authority to abolish or abridge 
power of courts to issue, } 128, p, 536 
Limitation as to uee of as class legislation, 

8 497, p. 272 

National welfare imperiled as denial d due 
process, 8 684, p 1107 

Judicial Interference with legislative actions in 
respect to, 8 151(1). p 753 

Judicial power to determine who are employees 
within meaning of statute, 8 144, p. 693, n. 3 
Jury trials, statutes requiring as Invalid, f 128, 
p 622 

Liberty to contract rect^laed aiaS enforced in, 

8 211, p 1078 
FIcketittg, generally, post 

Statute providing for arbitration, consideration of 
effect in determining constitutionality. 8 97. 
p 352, n. S3 
Strikes, generally, post 
Labor relations, 

Due process of law, 

Summary prot^^lngs with respect to as deni¬ 
al of, 8 612, p 757 

Withdrawal or change of remedies as viola¬ 
tion of, 8 614, p 769 

Labor standards act Fair labor standards act, gen¬ 
erally, ante 
Labor unions, 

Allen ofiU*e holders, legislation forbidding as de¬ 
nial of due proem, 8 686 
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Labor unions—Continued 

Anti-trust statutes, exemption from operation as 
denial of equal protection of laws, § 511, 
p. 354. 

Assemblage, guaranty of right, § 214, p. 1170 
Class legislation, § 498, p. 277 
Closed shop. 

Due process law, § 684, p. 1099 
Liberty to contract as subject to, § 212 
Coercion of workers as infringement of liberty to 
contract, § 211, p. 1079 
Collective bargaining, 

Assemblage, guaranty of rights, § 214, p. 1170 
Delegation of legislative power, § 138, p. 630 
Due process of law, requirement as denial of, 

§ 684, p. 1097 

Impairment of contractual obligations, § 349 
Liberty to choose occupation as subject to, 

§ 212 

Discipline of members as denial of due process, 
§ 684, p. 1106 

Discouraging membership in, due process of law 
as violated by, § 687 

Discrimination on basis of race, color or creed, 
§ 538 

Due process of law, person as within, § 572 
Dues, 

Provision against deduction from wages as 
violation of due process, § 689(1) n. 77 
Suspension of member for refusal to pay as 
denial of due process, § 684, p. 1106 
Exemption from anti-trust laws, validity of law 
granting, § 465, p. 200 

Financial contributions to political parties, legis¬ 
lation restricting as abridging freedom of 
speech and of press, § 213(23) 

Financial statements, necessity of planning as 
denial of equal protection of laws, § 505, 
p. 315, n. 62 

Freedom of speech and press, § 213(1), p. 1091; 
§ 213(20) 

■Grant of special privileges by state, § 464, p. 192 
Labels, equal protection of law as denied by regu¬ 
lations as to use of, § 511, p. 357 
Liberty to choose occupation protected from ar¬ 
bitrary action by, § 212 

Liberty to contract as infringed by law making it 
offense for employer to influence person not 
to join, § 211, p. 1079 

Membership or nonmembership, due process of 
law as violated by discharge on account of, 
§ 687 

Ordinance prohibiting organization as prohibiting 
enjoyment and defense of life and liberty, 
§ 202, p. 989, n. 79 

Organizers, license, requirement as denial of due 
process, § 659, p. 1014 
Picketing, generally, post 

Police force members prohibited from joining as 
restriction of personal liberty, § 202, p. 994 
Privileges and immunities of citizen, § 456, n. 75 
Proscription against involimtary servitude as 
limiting right of employees to act through, 
§ 203(3) 

Publicity, due process of law, § 684, p. 1100 
Pursuit of happiness, § 208 


Labor unions—Continued 
Eegulation, 

Abridging freedom of speech, § 213(20), p. H 47 
Denial of due process, § 684, p. 1105 
Reports, requiring filing with labor director as 
privacy invasion, § 205, n. 22.70 
Right to work constitutional amendment, retro¬ 
active effect to union-employer contract, § 40 
p. 123 

Right to work laws as impairing obligation of con¬ 
tracts, § 349 
Strikes, generally, post 

Summary proceedings for expulsion of members, 
due process of law, § 612, p. 757, n. 7 
Suspension of members as denial of due proce^ 

§ 684, p. 1106 

Unfair labor practice legislation as involuntary 
servitude, § 203(3) 

Union shop, due process of law, § 684, p. lOSS 
Laborers’ liens. Mechanics’ liens, generally, post 
Laches, 

Amendment of constitutions, propriety of submis¬ 
sion as subject to be prevented by invocation 
of doctrine, § 9, p. 55 

Estoppel to question constitutionality of statute, 

§ 89, p. 270 

Statutory provisions as depriving court of in¬ 
herent power to refuse allocatur for laches, 

§ 128, p. 535, n. 29 

Stockholders, objection to corporate charter 
amendment, § 365 

Land. Real property, generally, post 
Landlord and tenant. 

Class legislation, § 498, p. 279 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 799 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 753 
Leases, generally, post 

Services landlord required to perform as invol¬ 
untary servitude, § 203(5) 

Summary proceedings, due process of law, § 612, 
p. 757 

Vested right in remedy for recovery of property, 
§ 256, p. 1249, n. 88 

Language, conduct of judicial proceedings, self-ex¬ 
ecuting constitutional provisions, § 58 
Language of constitution, construction giving effect 
to, § 19, p. 81 

Language of statute, judicial power to change, § 151 
(1), P. 744 
Lard, 

Equal protection of law, regulations as to sale as 
denial of, § 511, p. 352 

Sale in bulk, regulations respecting as denial of 
due process, § 674, p. 1080 ^ 

Lateral support, vested right of owner of land to, 
§ 225, p. 1187 
Laundries, 

Equal protection of laws, regulation of, § 511, 
p. 345 
Inspection, 

Requirement as denial of due process, § 679 
Validity of law as within constitutional pro¬ 
hibition against special privil^es or im¬ 
munities, § 464, p. 189, n. 61 
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Laund ries-—Cent intied 

Permit or certificate, equal protection of laws as 
denied by requirement, f 511, p. 345 
Police regulations, 1180 

Price fixing, delegation of legislative authority, 
§ 138, p. 605, n. 75 

Regulation of, validity, J 473, p. 218 
Law. Practice of law, generally, post 
Law of the land, due process of law as synonymous 
with, § 567, p. 540 

Law questions. Questions of law or fact, generally, 
post 

Laws, distinctic^ { 1 

Leaflets, liberty of the press, { 213/1), p. 1001 
Leasehold interest, taxation, clajeslfleation for pur¬ 
pose of as dtenial of equal protection, { 520, p. 305 
Leases, 

Forfeiture, legislation authorizing as not impair¬ 
ment of obUgations, $ 306 
Guaranty of right by constitution, g 200, p. 1051 
Impairment of obligation of contract embodied 
in, S 345 

Remedies for enforcement, { 3^, p. 63 
Statutes relating to validity as not encroachment 
on judiciary,} 115 
Vested rights, § 225, p. 1187, n. 54 
Lectures, taxation for construction of community 
building,^ due process of law, § 648, p. 954 
Legacies, inheritance taxes, Impairment of contract¬ 
ual obligations, { 283, p, 1299 
Legal injuries, guaranty insuring remedy as limited 
to, § 709, p. 1214 

Legal principles, state statxites conflicting with, va¬ 
lidity, § 71, 219-220 

Legal profession, regulation of as denial of e<iua3 
protection of law, } 511, p. 355 
Legal reserve insurance company, reorganizations, 
impairment of contractual obligations, | 378, p. 53 
Legatees, vested rights of, § 228 
Legislation, 

Aid of religion, { 206(1), p. 1029 
Amendment of constitutions by prohibited, § 6, 
p. 28, n. 54 

Constitutional restrictions on, § 66 
Equal protection of laws violated by, g 505, p. 309 
Procuring enactment of as ^toppel to raise ques¬ 
tion of constitutionality, f 90, p. 289 
Proposed legislation, generally, post 
Self-executing provisions of constitution, pro¬ 
hibitions and restrictions, $ 49 
Void ab initio as depriving court of power to pass 
upon constitutionality of given act, § 92, p. 300 
Legislative conduct, matters pertaining to as outside 
purview of judicial functions, S 145, p. 703 
Legislative construction. 

Acquiescence in as subject to consideration In 
construing constitutional provision, S 34 
Consideration of in determining meaning of am¬ 
biguous constitutional provisions, § 33 
Constitutionality of statute as affected by, g 98, 
p. 387 

Legislative department. 

Abolishment by constitutional amendment, g 3, 
p. 28 

Absentees, provision for disposition of pr<>i>erty 
as not encroachment on judiciary, g 120 


Legislative department—Continued 

Adjudicated rights, provisions affecting as en¬ 
croaching on judiciary,} 128, p. 522 
Adjudication of controversies, encroachment on 
Judiciary by, § 118 

Agriculture, deh^gatlon of power in respect to 
matters lelating to. § 138. p, 580 
Aircraft navigfit' delegation of power as to, 
f 138, p. 630 

Alteration of laws, power as to, { 106 
Amendment of constitutions. 

Framing and submission of, | 9, pp. 48-60 
HubmLsslon of amendments, g 9, p. 53 
Amendment of franebise or charter, encroachment 
on judiciary, f 1 !9 

Amendment of statutes as not encroachment on 
juiliclary, $ 132 

Animals, delegation of power In respect to pro¬ 
tection of, f 138, p. 588 
Appeals, 

Provisions for as encroachment on judiciary, 
I 128, p. 526 

RegiiUitJon of as encroachment on judidary, 
I 328, p. 532 

Appointment of ofihvrs, 

Encroachment on, 

Ex»H‘utive, g 331 
Judiciary, | 116 
Exercise of power of, | 303, n. 19 
Appointment of tnisti^es and receivers, encroach¬ 
ment on Judiciary, § 117 

Apportionment of members as not judicial ques¬ 
tion, i 147 

Arbitration, provisions respecting method as en¬ 
croachment on judiciary, 1128, p. 538 
Bill of exceptions, pn>vii«lonH relating to as en¬ 
croachment on judiciary, { 128, p. 534 
Birds, delegation of powers relating to, § 138, 

p. 600 

Boundaries, delegation of power to fix In respect 
to political subdivisions, 1138, p. 614 
Bridges, delegation of powers relating to, § 138, 
p. 603 

Business, delegation of power to regulate, { 133, 
p. 556, n, 14 

Capacity to initiate amendments to constitution, 
i 9, p. 49 

Carriers, cielegatfcm of power to regulate, { 138, 
p. 591 

Causes of action created by pre^^eiibing elements 
thereof as enertwhment on Judiciary, g 113 
Certiorari, provisions restricting use of writ as 
encroachment on judiciary, g 328, p, 533 
Change of venue, provision for as encroachment 
on judiciary, f 128, p. 539 

Civil proccflure, regulation of as denial of due 
process, f 611, p. 747 

Claims, delegation of power to determine as 
against government, § 138, p. 614 
Commissions, creation of as encroachment on 
executive, { 130 
Commlttt^es, 

Constitutional convention, power to appoint, 
|8,p.4S 

Creation and activities as Infringing freedom 
of speech and of press, i 213il4) 
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Legislative department—Continued 
Committees—Continued 

Delegation of legislative power, § 133, p. 559, 
n. 21 

Investigations by, § 122 
Judicial curtailment of powers, § 151(1), p. 725 
Powers of investigation, § 122 
Reference to of bill or resolution proposing 
constitutional amendment, § 9, p. 51, n. 98 
Common law as limiting or restricting powers, 
§ 70, p. 202 

Common source of authority, § 3, p. 24 
Compensation of officers, encroachment on ju¬ 
diciary by providing for, § 116 
Competency of witnesses, power to control, § 128, 
p. 532 

Conservation, delegation of powers in respect to, 
§ 138, p. 596 

Constitution as limiting plenary powers of, § 3, 
p. 23 

Constitutional limitations on ’as binding, § 70, 
p. 203 

Constitutional officers, power to make reasonable 
regulations as to performance of duties, § 130 
Constitutionality of statutes as not for determi¬ 
nation by, § 112 
Construction of constitution, 

Binding effect, § 13 
Weight given to, § 83 

Construction of contract, encroachment on ju¬ 
diciary, § 115 

Construction of statutes, power as to, § 112 
Contemplated legislation, advisory opinion as to 
validity, § 96, p. 335, n. 33 
Corporations, 

Delegation of, 

Legislative power to, § 137 
Power to create, § 133, p. 564 
Power to regulate, § 137 
County boundaries, power in respect to, § 107 
Creature of the constitution, § 3, p. 26 
Criminal procedure, provisions regulating as en¬ 
croachment on judiciary, § 128, p. 519 
Curative acts, encroachment on judiciary, § 123 
Customs duties, delegation of duties in respect 
to, § 138, p. 605 

Damages, ascertainment of as encroachment on 
judiciary, § 125 

Declaratory judgment, provision for as not en¬ 
croachment on judiciary, § 128, p. 541 
Declaratory statutes, encroachment on judiciary, 
§ 115 

Delegation of powers, §§ 133-143, pp. 552-686 
Agricultural matters, § 138, p. 586 
Aircraft navigation, § 138, p. 630 
Allocation or expenditure of public funds, 
8138, p. 615 

Alteration of municipal boundaries, § 139, 
p. 638 

Appointment of public officers, § 138, p. 620 
As deputies, § 139, p. 640 
Appropriation, § 133, p. 555; § 138, p. 616 
Banking regulations, § 138, p. 591 
Birds, 8138, p. 600 
BOndk, issuance of, 8 l^i P- 


Legislative department—Continued 
Delegation of powers—Continued 

Boundaries of political subdivisions, 8 138; 

p. 614 ^ 

Boxing matches, § 138, p. 630 
Bridges, § 138, p. 603 
Districts, § 140, p. 675 
Building standards, § 138, p. 630 
Carriers regulation of, § 138, p. 591 
Child care and placement in home, § 138, 
p. 630 

Civil service, § 138, p. 621 
Claims against government, § 138, p. 614 
Compensation of public officers and deputies, 
§ 139, p. 641 

Conditional legislation, § 141, pp. 676-680 
Conflicting delegation, § 140, p. 

Congress to states, § 136 
Conservation, § 138, p. 596 
Contingent legislation, § 141, pp. 676-680 
Corporations, § 137 

Creation of, § 133, p. 564 
Regulation of, § 138, p. 601 
Counties, § 140, p. 663 
County farm bureaus, § 140, p. 676 
Crimes, 

Judiciary, § 139, p. 644 
Prevention and punishment, § 138, p. 601 
Customs duties, § 138, p. 605 
Deportation of aliens, § 138, p. 630 
Determination of existence of certain facts, 
§ 139, p. 636 
Discretion, § 133, p. 558 
Discretionary authority with regard to mat¬ 
ters of fiscal or otitier governmental pol¬ 
icy, § 139, p. 635 

Drains and drainage, § 140, p. 674 
Education, § 138, p. 624 
Elections, § 139, p. 644 
Eminent domain, § 139, p. 646 
Enemy property, § 138, p. 631 
Executive, § 138, pp. 570-634 
Fish and game, § 138, p. 600 
Food and drug standards, § 138, p. 618, n. 92 
‘Forestry and forest reservations, § 138, p. 599 
Gold holding or export, § 138, p. 631 
Highways, § 138, p. 603; S 139, p. 644 
Districts, § 140, p. 675 
Horse racing, § 138, p. 631 
Horticulture, § 138, p. 588 
Hours of labor, § 133, p. 555 
Housing regulations, § 138, p. 631 
Hunting regulations, § 138, p. 600 
Illuminating oil, •§ 138, p. 631 
Implied delegation, § 133, p. 562 
Imports and exports, § 138, p. 604 
Indian lands, § 138, p. 631 
Individuals, § 137- 
Industrial recovery, § 138, p. 605 
Initiative and referendum, § 143 
Insane person’s support, § 138, p. 631 
Insurance, § 138, p. 606 
Irrigation districts, § 140, p. 675 
Judicial powers, § 110 
Judiciary, § 139, pp. 634-649 
Labor regulations, 8 138, p. 628 


1358 



INSTITUTIONAL LAW 


Legislative department—Continued 
Delegation of powers—Continued 

Licenses revocation or suspension of, | las, 

p. 611 

Licensing of, 

Brokers, 1138^ p, 623 
Professions or occupations, | 138, p. 6<>S 
LKfal autborities, } 140, pp. 040-676 
Local opticm, { 142, pp. @80-6SI> 

:Marketing and handling of agricultural com¬ 
modities, 1138, p. 586 

hliUtary establishments, regulation of, | 138, 

p. 612 

Milk control, § 138, p. 5S0 
Mines and minerals, | 138, p. fSS^ 

Mortgage moratorium, § 13^ p. 634 
Motor vehicles, regulation of, | 13^, p. 612 
Municipal corporations, i 140, p. 652 
Creation of, i 138, p. 601 
Navigation, 1138, p. 632 
Offenses, creation or definition of, | 133. 
p. 555 

Other states, § 135 
Park commissioners, 1140, p. 675 
Penalties, § 138, p. 504 
Private persons, § 137 
Public debt, { 138, p. 615 
Public funds, allocation or expenditure of, 
f 138, p. 615 

Public grounds, 1130, p. 044 
Public health, safety, morals and welfare. 
$ 138, p. 617 

Public lands, S 138, p 632 
Public ofl^rs or employees, appointment, 
tenure and removal, { 13^ p. 620 
Public power districts, } 138, p ^32 
Public speaking, i 138, p 632 
Public utilities, S 130, p 643 
Regulation of, 1138, p. S^l 
Public works and buildings, { 138, p. 622 
Ouasi-judicial duties, { 136, p 633 
Kadio broadcasting, { 138, p. 632 
Rate regulations, f 138, p. 502; J 130, p. 643 
Registration of motor vehicles, | 138, p. 614 
Regulation of employment, { 684, pp 1004, 
1005 

Rehabilitation of disabled persons, { 138. 
p. 3SZ 

Relief of indigents, f 138, p 632 
Removal of offleers, f 138. p. 621 
Restrictions on production or handling of ag¬ 
ricultural commodities, f 138, p 587 
Revocation or suspension of license, { 138, 

p 611 

Rules of judicial practice, j 130, p. 635 
Sale of securities, {138. p 623 
Schools and school districts, } 188, p. 624; 
i 140, p. 670 

Formation of, J 133, p 556, n. 14 
Sentence and punishment, S 138, p 601; f 130, 
p. 645 

State and federal government, { 133, p 563 
Submission to popular vote, $ 142, pp 680- 
685 

Taxation, } 133, p 553; f 138. p. 625 
Local government, J 140, p 651 
Term of judges^ i 133, p. 555 


l 4 ^lslatlve departinent---Coiitliiiied 
DeliWtSon of p>wer»—Continued 

Territorial extent of municipal corporations, 
« 130. p 638 

Territories. § 133, p 563 
To%viis and towaudaip Ijoards, f 140, p 671 
Unemployment compensation, | 138 . p. fJ33 
Unfair t*omp€titi 0 ii, prevention of, f 138, 
p 605 

Usifair labor practices, | 138. p 620 
Utility districts, f 138. p, 6:S3 
Voters' quaiifirations and voting machines, 
I 13^, p 634 

Waters and water f 138, p. 507 

Weights and measures, | 138, p. tOT 
Workmen's eompiwatioii, § L'lH, p. f ?20 
DeliiMiucut taxes, delegation of power of sidling 
laud for, $ 137 

Determination as to ivhich department should ex- 
en*ise iJowers, 1107 

Dissl^armeat of attorneys, power in resp*i‘t to, 
i 120 

Dlseretion, generally, ante 
Ihmble damages, provision for as encroachment 
on judiciary, f 125 
Due prtK*ess of law. 

Guaranty as violated action of, i 707, 

p 1100 

Restraint on legislative will, i 560^51 pp. 580- 
588 

Eduratioii, delegation of powers in to, 

I 138, p Ckl4 

Ejectment, powder to provide for payment of judg¬ 
ment recovered in, 1124 
Elwtions, regulation of, | 107 
Kuaetment of laws, | 106 

Delegation of powder prohibiletl, } 133, p 553 
Encroacliment, 

By executive, H 168, 170 m 840-856 
By judiciary, U 151(1 M51i6l pp. 721-772 
On executive, }| 136-132, pp. 545-572 

Compensation of olBeera, provision for, 
I 131 

Consent to r^oval of otScers, require¬ 
ments of, 1131 

Creation of quasi legislative or quasi Ju¬ 
dicial agencies, f 130 
Extending term of officers, $ 131 
Invasion of pardoning power, f 132 
Limitation of right of removal by gov¬ 
ernor, 1131 

Pardoning power, invasion of, f 132 
Removal of ollkers, f 131 
On Judiciary* H 108 - 128 , 486-544 

Absentees, provlsloii for disposition of 
property of, | 120 

Adjudicated rights, im^lslons affecting, 
1128, p 522 

Adjudication of controversy, 4 118 
Amending and repealing statutes, | 112 
Amendment of franchise or charter, f ill) 
Awp^eals, 

Grant of, | 1^ p 626 
Regulation of, S 128, p 532 
Ai^lntment of officerg. f 116 
Ai^intment of trustees and receivers 
as, I 117 
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Legislative department—Continued 
Encroachment—Continued 
On judiciary—Continued 

Assessments, regulation of, § 114 
Certiorari, restricting use of writ, § 128, 
p. 535 

Charters, amendment, repeal or forfei¬ 
ture of, § 119 

Compensation of oflacers, § 116 
Constitutional provisions relating to, 
§ 109 

Construction of, 

Contract, § 115 
Statute, § 112 

Criminal proceedings, regulation of, 
§ 128, p. 519 
Curative acts, § 123 
Damages, ascertainment of, § 125 
Declaratory judgment, provision for, 
§ 128, p. 541 

Declaratory statutes, § 115 
Disposition or sale of property, § 120 
Evidence, prescribing rules and effect 
of, § 128, p. 527 

Execution, restricting use of, § 128, 
p. 535 

Executors and administrators author¬ 
ized to dispose of real estate, § 120 
Forfeiture of franchise or charter, § 119 
Franchise, amendment, repeal or forfei¬ 
ture of, § 119 

Habeas corpus, provisions respecting is¬ 
suance of writ, § 128, p. 536 
Impairing obligation of contract, § 121 
Implied prohibition, § 108 
Indebtedness, determination of, § 124 
Injunction, regulations as to, § 128, p. 536 
Investigations by committees, § 122 
Liability, determination of, § 124 
Limiting time for exceptions and appeals, 
§ 128, p. 534 

Mandamus, restricting use, § 128, p. 535 
Minor declared of full age for purpose 
of making contracts, § 129 
New trials, provisions authorizing, § 128, 
p. 526 

Offenses or causes of action created by 
prescribing elements, § 113 
Opening judgment, provisions for, § 128, 
p. 526 

Opinions required of court, § 128, p, 534 
Penalties, provisions relating to, § 126 
Pending litigation, provisions affecting, 
§ 128, p. 522 

Procedural legislation, § 128, pp. 514-542 
Prohibition, provisions respecting use of 
writ, § 128, p. 536 

Public oflScers, appointment, removal and 
compensation of, § 116 
Eeceivers, appointment hnd removal, 
§ 117 

Kehearings, provisions relating to, § 128, 
p. 526 

Eemedies, provisions relating to, § 128, 
pp. 514-542 


Legislative department—Continued 
Encroachment—Continued 
On judiciary—Continued 
Eemoval of, 

Ofldcers, § 116 

Trustees and receivers, § 117 
Eepeal of franchise or charter, § 119 
Eepealing statutes, § 112 
Supersedeas, regulations respecting writ 
of, § 128, p. 535 
Syllabi by court, § 128, p. 534 
Taxes, regulation of, § 114 
Trustees, appointment and removal of, 
§ 117 

Validating acts, § 123 
Writs, requiring and restricting issue of, 
§ 128, p. 535 

Enforcement of constitution, § 3, p. 24 
Equal protection of laws, action as subject to re¬ 
quirement, § 505, p. 306 

Evidence, provisions relating to as encroachment 
on judiciary, § 128, p. 527 
Exceptions, limiting time for as encroachment 
on judiciary, § 128, p. 534 
Exclusive authority to make, alter or repeal laws, 
§ 106 

Executive functions by members of legislature, 
validity of statute providing for, § 130 
Executive powers distinguished, §§ 107, 130 
Executors and administrators, provision for sale 
of real estate by as encroachment on judi¬ 
ciary, § 120 

Finances, power in respect to, § 107 
Fish and game, delegation of powers relating to, 
§ 138, p. 600 

Forestry and forest reservations, delegation of 
powers relating to, § 138, p. 599 
Forfeiture of franchise or charter, encroachment 
on judiciary, § 119 

Form of submission of proposed amendments to 
constitutions, power to prescribe, § 9, p. 56 
Functions, § 106 

Grant of power to, state constitutions, § 70, p. 192 
Guardians, provision for disposition of property 
by as encroachment on judiciary, § 120 
Habeas corpus, provisions regulating use of writ 
as encroachment on judiciary, § 128, p. 536 
Highways, delegation of powers relating to, § 138, 
p. 603 

Horticulture, delegation of power resi)ecting, 
Commodities, § 138, p. 586 
Eegulations, § 138, p. 588 
Illustrations of powers, S 107 
Impairment of obligations, power to determine, 
§ 121 

Implied powers and restraints, state constitutions, 
§ 70, pp. 206, 207; § 106 

Imports and exports, delegation of powers in re¬ 
spect to, § 138, p. 604 
Indebtedness, 

Delegation of power to limit, § 138, p. 615 
Determination of as encroachment on ju¬ 
diciary, § 124 

Industrial recovery, delegation of power in re¬ 
spect to, S 138, p- 605 
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Legislative department—Continned 

Infants, legislative provision for disposition of 
property as not encroachment on judiciary, 
{ 120 

Information, personal liberty as infringed by 
right of, i 202, p. 995 

Injunction, provisions respecting as encroachment 
on judiciary, § 128, p. 530 
Insurance, delegation of powers relating to, J l,'J8, 

p. 606 

Intent, ascertainment of in passing on constitu¬ 
tionality of statute, j 97, p. 351, n. 82 
Interference with executive department pro¬ 
hibited, § 130 

Investigations by committees as encroachment on 
judiciary, | 122 

Judges, delegation of power to fix term, § 13*3, 
p. 555 

Judicial functions distinguished, 5 108 
Judicial powers, 

Conferring of, f ttO 
Distinguished. § 107 
Exercise of, § 108 

Labor, delegation of powers in respect to wages, 
hours and conditions, § 138, p. 628 
Legislative powers vested In, $ 106, p. 491, n. 30 
Liability, determination of as encroachment on 
judiciary, § 124 

Licenses, delegation of power to revoke or sus¬ 
pend, 5 138, p. 611 

Limitation or restriction of, state constitutions, 
§ 70, p. 209 

Mandamus, provisions restricting use as encroach¬ 
ment on judiciary, 5 128, p. 535 
Mandatory provisions of constitution as binding 
on, § 65 

Marketing and handling of agricultural commodi¬ 
ties, delegation of power in respect to, § 138, 
p. 5SC 

Membership, judicial inquiry into, f 152 
Military establishments, delegation of power to 
regulate, § 138, p. 612 

Milk control, delegation of pow’er respecting, 1138. 
p. 589 

Mines and minerals, delegation of powers relat¬ 
ing to, § 138, p. 698 

Modification of common law by, } 106, p. 491, n. 36 
Monopolies, power to investigate, § 122 
Motor vehicles, delegation of jpower to regulate, 
I 138, p. 612 
Municipal corporations. 

Delegation of power, 

Creation. § 138, p. 601 
Kegulation, § 133, p. 556, n, 14 
Power in respect to creation and regulation 
of, S 107 

Navigable waters, delegation of power to ap¬ 
prove projects affecting navigability, § 138, 
p. 598 

New trial, provisions authorizing as encroachment 
on judiciary, § 128, p. 526 
Nonjudicial powers conferred on judicial depart¬ 
ment, I 162 
Occupations, 

Delegation of power to license, { 138, p. 608 
Regulation of, S 107 
X6A C.J*S.”-8S 


Legislative department—Continued 

Offenses, creation by prescribing elements thereof 
as encroachment on judiciary, { 113 
Open court, guaranty as restriction on, § 709, 
p. 1213 

Oi>ening of judgments, provisions for as encroach¬ 
ment on judiciary, f 128, p. 526 
Organization, judicial inquiry into, § 152 
Pardoning power, invasion of as encroachment on 
exetaitlve, f 132 
Penalties, 

Delegation of power to prescribe, § 138, p. 594 
Provisions rehitliig to as encroachment on ju¬ 
diciary, f 126 

Pending litigation, provisions affecting as en¬ 
croaching on judiciary, § 128, p, 522 
Persons non compos mentis, provision fur disposi¬ 
tion of property as not encroachment on ju- 
ciary, { 120 

Pleading, regulation of as encroachment on ju¬ 
diciary, § 128, p. 539 
Plenary i)ower, limits, | 3, p. 23 
Police power, determination of policy, wisdom, 
etc., of regulations, | 198, pp. 951-973 
Powers. |§ im)-143, pp. 489-686 
Predominant branch of government, § 106 
Presumption in favor of constitutionality of ap¬ 
propriation for expenses, § 100, p. 467, n. 46 
Probate courts, conferring new powers on, S 128, 
p. 527 
Proe^ure, 

Judicial inquiry into, § 152 
Provisions relating to as encroachment on Ju¬ 
diciary. I 128, pp. 514-542 
Professions, delegation of power of licensing, 
f 133, p. 556. IL 14; f 138, p. 608 
Prohibition, provisions respecting use of writ as 
encroachment on judiciary, § 128, p. 5^ 
Property, adjudication of claims respecting title, 
§ 118 

Proposal of amendment to constitutions, | 9, p. 49 
Act as special organ of government, f 9, p. 48 
Public funds, delegation of power in respect to al- 
kwatlon or expenditure of, | 138, p. 615 
Public policy of state, establishment, § 74 
Public service corporations, regulation of rates, 
I 107 

Public utilities, delegation of power to regulate, 
S 138, p. 591 

Public w'orks, delegation of power in respect to, 
§ 138, p. 622 

Qualifications and election of members, de¬ 
termination of, { 145, p. 795 
Quarantine areas in respect to domestic animals 
and live stock, delegation of power to fix, 
§ 138, pw 588 

Quasi corporations, creation and r^ulation of, 
S 107 

Railroads, power to authorize municipal aid to, 
f 107 
Rates, 

Delegation of power to regulate, S 138, p. 592 
Regulation of, § 107 
Recall, 

Bill proposing constitutional amendment from 
secretary of state, $ 9, p, 51 
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Legislative department—Continued t 

Recall—Continued 

Power or privilege granted by constitution, 
§ 70, p. 205, n. 22 

Receivers, appointment and removal of as en¬ 
croachment on judiciary, § 117 
Records, validation of, § 123 
Rehearings, provisions authorizing as encroach¬ 
ment on judiciary, § 128, p. 526 
Remedies, provisions relating to as encroachment 
on judiciary, § 128, pp. 514^542 
Removal of officers, encroachment on. 

Executive, § 131 
Judiciary, § 116 

Removal of trustees and receivers, encroachment 
on judiciary, § 117 
Repeal of, 

Franchise or charter, encroachment on ju¬ 
diciary, § 119 
Laws, § 106 

Statutes, encroachment on Judiciary, § 112 
Rules and regulations, delegation of power to 
promulgate to executive officers, § 138, p. 580 
Schools, delegation of powers in respect to, § 138, 
p. 624 

Formation of districts, § 133, p. 556, n. 14 
Securities, delegation of power to regulate sale of, 
§ 138, p. 623 

Separation of powers, post 
Source of power as remaining in people, § 66, n. 25 
Special organ of government, acting as in propos¬ 
ing constitutional amendment, § 9, p. 48 
Supersedeas; provisions respecting use of writ as 
encroachment on judiciary, § 128, p. 535 
Taking private property for public use, determina¬ 
tion of questions relating to expediency, 
§ 198, p. 972 
Taxation, 

Classification as subject to judicial interfer¬ 
ence, § 151(4) 

Delegation of power in respect to, § 138, 
p. 625 

Local government, § 140, p. 651 
Legislative power in respect to, § 112; § 149, 
p. 713 

Levy and collection, § 107 
Legislative regulation as encroachment on 
judiciary, § 114 

Power in respect to, § 149, p. 713 
Regulation of levy and collection, § 107 
Title to office, power to adjudicate, § 118 
Title to property, adjudication of claims, § 118 
Trades, delegation of power to regulate, § 133, 
p. 556, n. 14 

Transcript, provisions relating to as encroach¬ 
ment on judiciary, § 128, p. 534 
Treaties, construction of as binding on court, 
§ 115 

Trustees, appointment and removal of as en¬ 
croachment on judiciary, § 117 
Unfair competition, delegation of power for pre¬ 
vention of, § 1^, p. 605 

Usurpation of judicial powers, prohibition 
against, § 108 

Validating acts, encroachment on judiciary, § 123 
Validation of judgment, encroachment on judici¬ 
ary, 1128, p. 523 


Legislative department—Continued 

War veterans, provision, for appointment of 
guardians as encroachment on judiciary, } 129 
Warehouses, delegation of power to regulate 
§ 138, p. 591 

Waters and water courses, delegation of powers in 
respect to, § 138, p. 597 

Withdrawal of by constitutional provision, § 43 , 
p. 137 

Witnesses, power to control competency of and 
subjects of testimony, § 128, p. 532 
Workmen’s compensation, delegation of power in 
respect to, § 138, p. 629 

Writs, provisions respecting as encroachment on 
judiciary, § 128, p. 535 

Legislative enactments, constitution designating or¬ 
ganic law in contradistinction to, | 1 
Legitimate purpose, 

Burden of showing statute devoid of, § 99, p. 4(y7 
Legislation, due process of law, § 569(5), p. 582 
Presumption that legislature in passing statute 
has consideration in mind, § 100, p, 447 
Length, motor vehicles on highways, regulation of as 
denial of equal protection, § 534 
Letter of attorney, act of legislature calling constitu¬ 
tional convention, § 8, p. 47 
Levee districts, 

Board, raising constitutional questions, rights as 
to, § 76, p. 246, n. 5 

Counties, delegation of legislative i)ower to in re¬ 
spect to organization, § 140, p. 666,. n. 91 
Impairment of obligations, persons entitled to 
raise question, § 85, n. 77 
Public improvements, legislation authorizing as 
denial of due process, § 660, p. 1033 
Validation of assessments, due process of laws 
violated by, § 667 

Levees, 

Delegation of legislative power to local authori¬ 
ties, § 140, p. 651 

Judicial inquiry into wisdom, etc., of l^slation, 
§ 154, p. 800 

Lewd plays or shows, freedom of ^)eech and of press, 
I 213(18) 

Liability, 

Due process of law, 

Creation or enlargement of, §5 630-642, 
pp. 878-910 

Discharge or restriction of, §§ 643, 644 
Equal protection of law, creation or discharge of, 
§§ 545-556, pp. 482-502 

Legislative determination of as encroachment on 
judiciary, § 124 

Self-executing provisions of constitution imposing, 
§ 51 

Stocks and stockholders, post 
Unconstitutionality of statute as affecting, | 101, 
p. 479 

Liability act Employers' liability act, generally, 
ante 

Liability insurance, motor carriers, requirement as 
denial of due process, $ 698, p. 1168 
Libel and slander, 

Damages recoverable, legislation changing as de¬ 
nial of due process, § 643 
Due process of law, withdraw; or alteration of 
remedies as violation of, § 614, p. 769 
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Libel and slander—Continued 
Exemption from liability, 

Guaranty of remedy for injuries as violated 
by, § 709. p. 121T 

Newspapers from civil liability, validity of, 
§ 465, p, 201 

Freedom of speech and press as exempting fn>m 
liability, § 213(5), p. 1107 j 5 213(12) 
Imprisoment for debt in action for, ^ 204(1) 
Injunction to restrain action as abridgement of 
freedom of speech, } 213(25) 

Police power to regulate liability for, { 472 
Venue of action. 

Discretion in respect to as denial of equal 
protection, { 562, p. 615 
Due process of law, § 617 
Liberal construction. 

Constitutional provisions, intent and piirpoi^ de¬ 
rived from, S 16, p. 77 
State constitutions, | 70, p. 203 
Liberal view, constitutional convention powers, S 8, 
p. 47 
Liberty, 

Life, liberty or property, generally, post 
Personal liberty, generally, post 
Religious liberty, generally, post 
Libraries, judicial power In respect to, legislative au¬ 
thorization, $ 165, p. 842 
Library districts. 

Due process of law as authorizing, § 660, p. 1033 
Opportunity for objection to inclusion of property, 
due process of law as requiring, { 662, p, 1044 
License tax. Privilege tax, generally, p<^t 
Licenses, 

Aliens, discrimination against as denial of equal 
protection, } 529, p* 429 
Attorneys at law. 

Equal protection of law in respect to, § KIO, 
p. 440 

Power of legislature to impose tax for privi¬ 
lege of practicing, § 129 

Bail bondsmen, equal protection of laws, | 530, 
p. 440 

Barbers, equal protection of law in respect to, 
S 630, p. 410 

Bookmakers on horse races, equal protection of 
law, § 530, p. 443, n. 67 

Brick masons, equal protection of laws, { 530, 
p. 440 

Brokers, equal protection of law in respect to, 
I 530, p. 440 

Businesses or professions, executive power in re¬ 
spect to as encroachment on judiciary, S 173, 
p, 876 

Chauffeurs, requirements as to as denial of equal 
protection, 5 629, p. 433 
Classification, 

Due proce^ of law in respect to, f 659, 
p. 1009 

Tax purposes, § 498, p. 287 
Commission merchants, equal protection of law 
in respect to, § 530, p. 440 
Confiscatory tax, due proc^ of law as violated 
by. S p. 1011 

Contractors, equal protection of law, S 530, p. 440 
Cosmetologists, equal protection of law in re¬ 
spect S 530, p. 4^ 


Licenses—Continued 

Delegation of legislative power. 

Revocation or suspension, f 138, p. 611 
To Judiciary, f 139, p. 642 
Dental hygienists, equal protection of law, § 530, 
p, 440 

Dentists, equal protection of law in respect to, 
i 530, p. 440 

Dogs, n*qulreraent as to as denial of due process, 
§ 705, p. 1196 

Due prf>cess of law in respect to, | 669, pp* 1004- 
1030 

Electricians, equal protection of law, f 530, p. 441 
Embalmers, eqnal protection of law in resp^ to, 
i 530, p. 441 

Employment agencies, efinal protection of law in 
respect to, f 530, p. 441 

Equal protection of law, taxes, {§ 529, 530, pp, 
4tiMi33 

Estoppel of one accepting from questioning va¬ 
lidity of statute or ordinance requiring, { 90, 

p. 280 

Excessiveness of tax, due proce^ of law as vio- 
lateil by, f 659, p. 1011 

Executive discretion in respect to as conclusive 
on judiciary, § 156, p, 823 
Exemptions, 

Due process of law as violated by, f 659, 
p. l(m 

Validity of, § 465, p. 203 

Express companies, equal protection of law in 
respect to, § 530, p. 441 
Foreign corporations. 

Impairment of contractual obligation, § 329 
Vested rights, f 241, p. 1219 
Freedom of speech and of press as subject to, 
§ 213(13) 

Garages, equal protection of law in respect to, 
i 530, p. 442 

Grant of, legislative provision for as encroach¬ 
ment on judiciary, f 129 
Impairment of obligation In respect to, f 287 
Constitutional provision against as not In- 
elfidiitg; f MS 

Imprisonment for debt for failure to pay fees. 
4 2D4<4> 

Insurance agents, equal protection of laws denied 
by requirement, § 511, p, 344 
Insurance companies, ecpial protection of law in 
respect to, $ 530. p, 441 
Intoxicating liquors, ante 

Issuance by local officers as encroachment on 
judiciary, 5 173, p. 887 

Judicial inquiry into wimlora, etc., of legislation 
relating to, J 154, p. 800 

JutUcial interference with legislative actions in 
respect to, } 151(1), p. 753 

Judicial power in respect to, legislative author¬ 
ization, J 165, p. 842 

Money lenders, equal protection of law in respect 
to, 8 5^, p. 441 

Motor fuel, tax based on as denial of equal pro¬ 
tection, 8 529, p. 430 

Municipal coiporations. Impairment of obliga¬ 
tions in respect to, § 310 

Nonresidents, discrimination In respect to as de¬ 
nial of equal protection, 8 629, p. 428 
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Licenses—Continued 

Optometrists, equal protection of law, 5 530, 
p. 442 

Oyster packers, equal protection of law in re¬ 
spect to, § 530, p. 442 

Parking lots, equal protection of law as to, § 530, 
p. 442 

Pawnbrokers, equal protection of law, § 530, 
p. 442 

Penalties used to assist in executing law as denial 
of due process, § 640, p. 901 
Photographers, equal protection of law in respect 
to, § 530, p. 442 

Plumbers, equal protection of law, § 530, p. 442 
Presumption that fees prescribed by license acts 
are reasonable, § 100, p. 467 
Privilege to do business, § 241, p. 1222 
Privileges and immunities, § 479 

Exemption from laws relating to, § 465, 
p. 203 

Professions, post 
Religious liberty, § 206(2), p. 1036 
Renewal or revocation, due process of law in re¬ 
spect to, § 659, p. 1023 

Requirement as to as violating constitutional 
guaranties of personal or property rights, 
§ 201 

Restaurants, equal protection of law in respect 
to, § 530, p. 442 
Revocation or suspension, 

Executive power in respect to as encroach¬ 
ment on judiciary, § 173, p. 876 
Impairment of obligation, § 287 
Legislative provision for as encroachment on 
judiciary, § 129; § 173, p. 887 
Notice or hearing, waiver of defect in statute 
authorizing, § 91, n. 95, 98 
Theaters, equal protection of law in respect to, 
§ 530, p. 443 

Transient shows, equal protection of law in re¬ 
spect to, § 530, p, 443 

Undertakers, equal protection of law in respect 
to, § 530, p, 443 

Vehicles, discrimination in tax as denial of equal 
protection, § 529, p. 431 

Vending machine operators, equal protection of 
law in respect to, § 530, p. 443 
Veterinarians, equal protection of law in respect 
to, § 530, p. 443 

Licensing statutes, raising questions of constitution¬ 
ality, persons entitled, § 76, p. 241 
Liens, 

Assessment for public impi‘ovements, enforcement 
without denial of due process, § 663 
Automobile title certificate, validity of statute 
respecting notice of lien, § 173, p. 885 
Class legislation in respect to, § 500, p» 290 
Due process of law. 

Creation or displacement of, § 631, pp. 879- 
884 

Summary proceeding for enforcement as de¬ 
nial of, § 612, p. 754 

Eqt^l protection of law, creation or displacement 
of, § 547 

Gwnblii^ property, due process of law as vio¬ 
lated by provision for, § 702 


Liens—Continued 

Impairment of obligations, creation or di^lace- 
ment, § 386 

Judgment, vested right in respect to, § 271 
Judicial inquiry into wisdom of legislation re¬ 
lating to, § 154, p. 800 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 753 
Mechanics’ liens, generally, post 
Old age assistance, post 
Retroactive operation of laws creating, § 233 
Tax liens, generally, post 
Taxing statutes, estoppel to question validity of 
statute authorizing, § 90, p. 282 
Vested rights. 

Lienholder in remedy, § 260 
Under laws relating to, § 233 
Lieutenant governor, 

Appointment of officers by as exercise of execu¬ 
tive power, § 138, p. 620, n. 4 
Injunction preventing from assuming duties as 
encroachment on executive department, § 158, 
n. 91 

Life, liberty or property, 

Conscience, pursuit of happiness, i 208 
Construction of constitutional guaranties of, § 200 
Criminal cases, 

Due process of law as protecting, § 579 
Waiver doctrine as extending to matters in¬ 
volving deprivation, § 91 
Due process of law, 

Deprivation of, §§ 574-610, pp. 603-742 
Guaranty as for purpose of protection, | 569 
(1), p. 559 

Freedom of press as included within guaranty 
of, § 213(1), p. 1090 

Guaranty of right to enjoyment. Fourteenth 
Amendment, § 458 

Judicial power to hear and determine matters 
affecting, § 144, p. 687 
Liberty to contract. Contracts, ante 
Occupation, guaranty of, § 212 
Operation or effect of amendment to federal conr 
stitution, § 69, p. 188 

Police power as affected by constitutional pro¬ 
vision relating to, § 196 
Press. Freedom of press, generally, ante 
Private property right as included within guar¬ 
anty of, § 299, p. 1052 
Religious liberty, generally, post 
Silence. Freedom of speech, generally, ante 
Life estates, 

Inheritance taxes, equal protection of laws, § 523 
Taxation, due process of law, § 648, p, 918, n. 15 
Vested rights as impaired by legislation author¬ 
izing sale of land involving, § 231 
Life insurance. 

Courts distributing proceeds of, validity of laws 
authorizing, § 165, p- 840 

Equal protection of laws as denied by regulation 
of, § 511, p. 343 
Light districts, 

Alteration of boundaries, delegation of legisla¬ 
tive power to judiciary, § 139, pp. 638, 640 
Delegation of legislative power in respect to cre¬ 
ation of to judiciary, { 139, pp. 638, 640 
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Light districts—Continued 

Submission of question of creation to popular 
vote, § 142, p. 084 

Lightning rod agents, residence requirements, validity 
of, S 470 

Lights, motor vehicles, regulation as denial of, 

Due process, § 704, p. 1180, n. 30 
Equal protection, § 534 
Limitation of actions, 

Class legislation in resp<H-‘t to, S r>0*), p. 201 
Constitutional guaranty respecting remedy for 
injuries as violated by, | 712 
Corporations, actions against. Impairment of con¬ 
tract, S 230 

Due process of law, | 615, p. 771 
Equal protection of law, legislation relating to 
as denial of, f 560 

Extension of period, due process of law as vio¬ 
lated by, I 615, p. 773 

Impairm^t of obligations, statutes relating to, 
I 304 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, pp. 800, 812 
Judicial interference with legislative actions in 
respect to, f 151(1), p. 753 
Legislation suspension of operation as encroach¬ 
ment on judieiaiTi I US 
Legislative power in respect to, § 128, p. 538 
Municipal corjwirations, validity of statute relat¬ 
ing to, 5 461 

Reduction of period, due process of law as vio¬ 
lated by, § 615, p. 773 

Remedial discrimination, privileges or Immuni¬ 
ties, § 485 

Retroactive operation of constitutional provisions 
relating to, 8 40, p. 128 

Retrospective laws relating to, validity, | 418, 
pp. 113, 114 

Vested rights In statutes relating to, § 266, 
pp. 1257-1262 
Limitation of powers. 

Amendment of state constitutions, § 7, p. 32 
Constitutional conventions, 5 8, p, 46 
Federal constitution, 8 08, p. 184 
Operation and effect of constitution as to, §8 00- 
70, pp. 178-209 

State constitution regarded as, 8 07; 8 *70, 

pp. 190-209 

Limitation on sovereignty, nnanthorized exercise of 
sovereign power by court, 8 144, p. 691, n. 94.5 
Linen rental service, license, requirement as denial 
of due process, § 259, p. 1015 
Lines. Pipe lines, generally, p(^t 
Liquidating receiver, insurance companies, executive 
power to appoint as encroachment on judiciary, 
§ 173, p. 882 

Liquidation, insolvent corporations, legislation pro¬ 
viding for as violation of due process, § 697 
Liquors. Intoxicating liquors, generally, ante 
lis pendens, judicial interference with legislative ac¬ 
tions in respect to, § 151(1), p. 754 
Literal construction. 

Adoption of in favor of validity of statute, § 98, 
p. 371 

Constitutional provisions, S ^4 


literature. 

Freedom of speech and of the press, { 213(1), 
p. 1091 

Infringed by regulation and distribution, 
I 213<H), p. 1117 

Religious dissemination, license, § 20tL2^. p. 1937 
Lithograph, libel statute f^^rbidding sale or publica¬ 
tion as Infringing freedom of si)eech or of press, 
I 213112) 

live stock. Animals, generally, ante 
Liveliboo<i. 

Lil>erty to choose occupation, § 212 
Personal iiU'rty Including right to earn, 8 292, 
p. 989 

Property within due process clause as including 
right to earn, 8 o99. p. 790, n. 33 
Right to work and earn, 8 212 
Load, motor vehicles, delegation of legislative power 
to repilate, § 138, p. 613 
Loan companies, 

Delegation of legislative power In respect to regu¬ 
lation of, § 138, p. 591 

Licensing statutes, right to challenge validity, 
5 76. p. 242, n, 78 

Taxation, classification for purpose of. f 648, 
p. 952 ^ 

Loan sharks, administrative powers In n>speet to as 
encroachment on Judiciary, § 173, p, 882 
Loans, 

Military jiersonnel, judicial inquiry into wisdom, 
etc., of legislation. 4 154, p. 791 
Police regulations, 8 794 

Private individuals for own pn>flt. taxation, de¬ 
nial of due process, 8 648, p. 954 
Small loans, generally, post 
Lobbying, 

Congressional regulation as infringing freedom 
of speech and of press. | 213(14 ) 

Due prtwess of law, regulation without denial of, 
8 668, p. 1063 

Equal protection clause as not violated by act 
relating to, 8 963, p. 521, ru 6 
Prohibiting ctmvicted persons from influencing 
legislation as violating freedom of speech 
and right to petition, 8 214, p. 1163, n. 47 
Statute making unlawful appearance before 
either f!m>r of house as delegation of legisla¬ 
tive power, 8 1^. p. 646, n. 58 
Ix>bsters, license to trap as v^ted right, 8 230, n. 3 
IjxslI exchange, telephone company, requirement as 
to maintenance as denial of due process, f 699, 
p. 1172 

Local executive officers, judicial powers, $ 173, p, 885 
Local government. 

Attributes of sovereignty grants as limitations on 
power of legislature, construction, 8 70, 
p. 203, n. 16 

Delegation of legislative powers to, § 140, pp, 649- 
676 

Redelegation of legislative powers to legislature, 
8 140, p. 651 
local improvements, 

Assessments, equal protectton of law in respect 
to. 8 532, pp. 446-448 

Delegation of legislative power in respect to, 
I 138, p. 622 
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Local improvements—Continued 

Equal protection of law in respect to, §§ 531, 532, 
pp. 443-448 

Installment payments, equal protection of law as 
denied by provision for, § 532, p. 448 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 800 

Legislative power to make assessment for, § 149, 
p. 718 

Participation in proceedings to levy tax for as 
estoppel to question validity of statutes re¬ 
lating to, § 90, p. 282 

Presumptions in favor of constitutionality of 
statutes relating to, § 100, p. 467 
Privileges or immunities in respect to, validity, 
§ 464, p. 185 

Public improvements, generally, post 
Special assessments. 

Due process of law in respect to, § 661, 
p. 1037 

Vested rights, § 240, p. 1212 
Special taxes, equal protection of law in respect 
to, § 532, pp. 445-448 

Vested right of property owner, § 225, p. 1189 
Local option, 

Appeal period provided as infringement on due 
process of law, § 626, p. 845, n. 10 
Classification in accordance with, § 494, p. 257 
Due process of law as violated by, § 668, p. 1066 
Election, delegation of power of declaring result 
to judiciary, § 139, p. 644 

Equal protection of laws as violated by legislation 
for, § 512, p. 359, n. 12.70 

Legislation subject to, validity of, § 142, 
pp. 680-685 

Eetrospective operation of law as affecting va¬ 
lidity, § 416, n. 18 

Self-executing provisions of constitution relating 
to, § 49, p. 149 

Territories, laws forbidding sale of liquor in, 
validity, § 469 
Localities, 

Classification on basis of, § 494, pp. 255-258 
Equal protection of laws in respect to, § 506, 
pp. 323-327 

Laundries, equal protection of laws as denied by 
regulations in respect to, § 511, p. 345 
Occupations, classification according to as denial 
of equal protection, § 529, p. 427 
Lockouts, 

Freedom of speech as infringed by legislation 
forbidding indictment, § 213(21), p. 1148, 
n. 16.44 

Legislation prohibiting as involuntary servitude, 

§ ^( 3 ) 

Locomotion, personal liberty right consisting in pow¬ 
er of, § 202, p. 987 

Log rolling, several proposed constitutional amend¬ 
ments submitted to voters, § 9, p, 58, n, 55 
Long acquiescence. 

Construction of statute as affected by, § 98, p. 387 
Legislative or judicial construction of constitu¬ 
tional provisions, effect of, § 34 
Presumption in favor of constitutionality of stat- 
^ ute as affected by, § 99, p. 443 
Validity of statute as affected by, S 02, p. 300 


Long and short hauls, 

Delegation of legislative power in respect to regu¬ 
lation, § 138, p. 595 

Self-executing provisions of constitution relating 
to, § 57, n. 32 ^ 

Longshoremen's and harbor workers’ compensation 
laws, judicial interference with legislative action 
§ 151(1), p. 760 

Loss of rights, unconstitutionality of statute affecting, 
§ 101, p. 479 
Lotteries, 

Freedom of speech and of press, 

Advertisement of sale of tickets, § 213(7) 

p. 1116 

Use of mails for transmission, § 213(15) 
Impairment of obligations in respect to grant of 
right to operate, § 288 

Police power, grant of right to operate as subject 
to, § 326 

Revocation of power granted to corporation to 
operate, § 340 

Self-executing provisions of constitution relating 
to, § 49, p. 148 

Summary seizure and destruction of tickets, legis¬ 
lation authorizing as violation of due process, 
§ 645, p. 914 

Loud speaker, legislation restricting as abridging re¬ 
ligious liberty, § 206(2), p. 1040 
Loyalty, public oflBeers or employees, dismissal as de¬ 
nial of due process, § 600, p. 709 
Loyalty investigation, privileges or immunities as 
abridged by, § 472, m 58 
Loyalty oath, 

Public ofllcers and employees, 

Abridging freedom of speech, f 213(23) 

Ex post facto laws, § 447, n. 40 
Unemployment benefits applicant, denial of due 
process, § 689(2), n. 92.10 

Loyalty program, due process of law requirements as 
applicable to employer-employee relationships, 
§ 628, p. 854, n. 47 

Lunch wagons, equal protection of laws as denied by 
regulation of, § 511, p. 348, n. 87.5 
Lynching, recovery for by legal representatives, due 
process of law as violated by statute authorizing, 
§ 637 

Machines. Slot machines, post 
Magazines, 

Freedom of speech and of press as infringed by 
regulation of, § 213(1), p. 1091; § 213(16) 
License tax, imiwsition of as denial of due proc¬ 
ess, § 659, p. 1018 

Place of sale, regulation as denial of due process, 
§ 670 

Subscriptions, equal protection of laws as denied 
by regulation of, § 511, p. 352 
Magistrates, appointment by court, § 153 

Delegation of legislative power to judiciary, { 139, 
p, 640 
Magna Charta, 

Bill of rights copied from, § 27 
Due process of law guaranteed under, § 568, 
pp. 545, 546 

Free justice guaranteed by, § 714 
Guaranty of right to justice derived from, §§ 708, 
719 

Mail contracts, imimirment of obligations, § 275, n. 19 
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Malls, 

Due process of law, power of Congress as sub¬ 
ject to, § 508, p. 547, n. 41 

Exclusion of matter from as rlolatlon of dTie 
process clause, § 602, p. 717 
Freedom of speech or of press as infringed by 
regulations as to use, § 213(7), p. 1110; 

5 213(15) 

Notice by. 

Due process requirement as satished by, | 619, 
p. 807 

Public improvement, sufficiency of within due 
process clause, 5 602, p. 1048 
Offensive matter, prohibiting use of for as denial 
of due process, 1707, p. 2202 
Prohibition of fraudulent use as denial of reli¬ 
gious liberty, § 206(1), p. 1028 
Registration of securities sold through, delegation 
of legislative power to make rules, ^ 138, 
p.e23 

Sale of stock, prohibition of use in as denial of 
dne process, § 681 

Schemes to defraud, prohibiting use of for as de¬ 
nial of due process, J 707, p. 1202 
Transportation of, exemption from license tax as 
denial of equal protection, § 530, p. 439 
Majorities, natural right of individual to protection 
against arbitrary acts of, $ 199, p. 976 
Majority vote, adoption of state constitutions by, | 5 
Mala in se acts, police regulations, 5 1^» P* 

Malicious administration statute by administrative 
officer or body, presumption, 1100, p. 468 
Malicious prosecution, due process of law, S 568, p. 559, 
n. 63,35 

^lalt beverages, 

Executive power to prohibit purchase from non¬ 
resident manufacturers. { 169, p. 855 
License of sellers, requirement as denial of due 
process, § 659, p. 1014 
Mandamus, 

Amendment of constitution, submission to vote of 
proposed amendment compelled by, J 9, 
pp. 53-55 

Determination of constitutional questions in pro¬ 
ceeding for, § 94, p. 312, n. 43; § 95, p. 329 
Executive cominittees of political parties, judicial 
power to issue against, 5 165, p. 840 
43uaranty of justice without delay as subject to 
be invoked on, $ 719 

Impairment of obligations, legislation affecting 
only method of procedure for invoking reme¬ 
dy, § 381, p. 60 

Initiative petition to amend state constitution, 
number of voters signing. } 7, p. 42 
Judicial control of executive officers or boards, 
§158 

Legislative provisions respecting use as encroach¬ 
ment on judiciary, § 128, p. 535 
Publication of proposed amendment to constitu¬ 
tions compelled by, state constitutions, § 9, 
53—55 

Taxation, equal protection of laws, § 529, p. 421 
Dnconstitutionality of statute as defense to pub¬ 
lic officer after grant of writ, § 82, p. 255 
Mandatory injunctions, i^uance as violation of in¬ 
voluntary servitude rights, § 203(1), p. 906 


Mandatory provisions, 

Amendment of constitutions, states, I 7, p. 35 
Duty of legislature to <^>ey mandlate, § 65 
Intent as determinative of, f 61 
Ij**gislature to make speciOed appropriations, f 56 
Operation and effect of, H 61-65, pp* 174-178 
Presumptions as to, f 61 
Prohibitory provisions, | 02 
Restrictive provisions, § 62 

Time and manner of pt*rfonning acts, provisions 
for, § 63 

Time of sui»mlssioa of proposed amendments, i^ate 
constitutions, § 9, p. 50 

Workmen’s compensation, waiver of right of em¬ 
ployer to question validity, § 00, p. 284 
Manifest conflict, necessity of for holding statute un¬ 
constitutional, I 99, p. 430 

Manifest error, power of judiciary to correct in con¬ 
struing statutes, S 151(1), p, 748 
Manufacturers. 

Impairment of contractual obligation by rc^^la- 
tion of, i 333, p. 1375 

License, requirement as denial of due process, 

{ 659, p. 1014 

Taxation, classification for purpose of as denial 
of equal protection, { 520, p, 394 
Maritime liens, executive department as without pow¬ 
er to adjudicate, § 173, p. 883 
Market valae, cmnpensatlon for condemnation of prop¬ 
erty as determined by, 1646, p. 926 
Marketing, 

Agreements, 

Executive department as without power to 
determine validity of, f 171, p. 861 
Executive power in respect to, legislation con¬ 
ferring, § 173, p. 874 

Agricultural commodities, delegation of legisla¬ 
tive power in respect to, § 18S, p. 586 
Facilities, judicial inquiry Into wisdom, etc., of 
laws relating to, § 164, p. 790 
Milk, delegation of legislative power respecting 
regulation for, 113^ p. 589 
Marketa Private markets, gmmrally, post 
Markets commissioner, orders, etc., l^slatlon by 
means of, § 169, p. B5Q 
Marriage, 

; Annulment, nonjudicial functions of Judge, valid¬ 
ity of statute authorlaing, § 165, p. 842 
Breach of promise, 

Abolishment of action, 

Class legislation, $ 498, p. 281 
Denial of equal protection, | 557 
Due process of law, $ 614, pp. 768, 771 
Impairment of contractual obligations, 
I 351, n. 20 

Imprisonment for debt, { 204(1) 

Legislation prohibiting filing of action for as 
violating guaranty of right to remedy, 
{ 709, p. 1217 

Vested rights of action and defenses, § 254, 
n. 57 

Classification based on sex, i ^1 
Common law marriages, basis of workmen’s com¬ 
pensation claim of widow or wifes, equal pro¬ 
tection of laws, 1 552, p. 499 
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Marriage—Continiied 

Compelling religious dissolution as interference 
with religious freedom, § 206(1), p. 1027, n. 
41,30 

Curative acts validating, § 426 
Discharge of women in case of as infringement 
on liberty to choose occupation, § 212, n. 14 
Due process of law, guaranty of right of, § 574 
Impairment of obligation of contract of, § 351 
Judicial interference with legislative actions in 
respect to, § 151(1), p. 754 
Legislative regulation of status, § 351 
Religious liberty, § 206(2), p. 1038 
Report of without compensation, requirement as 
denial of due process, § 701 
Retrospective laws relating to, validity, § 417, 
p. 102, n. 33 • 

Right of licensed minister under statute to per¬ 
form ceremonies as property right, § 201, n. 66 
Solemnization by minister of own faith as relig¬ 
ious freedom, § 206(2), p. 1038 
Status, withdrawal or alteration of remedies as 
violation of due process of law, § 614, p. 769 
Vested rights acquired by, § 227 
Married women, 

Covenants and warranties, statute increasing lia¬ 
bility as denial of due process, § 642, p. 908 
Deeds and contracts of, curative acts validating, 
§ 434 

Liberty to contract as infringed by laws attempt¬ 
ing to validate void contract, § 210, p. 1075 
Separate property, legislation regulating use or 
conveyances, denial of equal protection, § 544, 
n. 16 

Martial law, due process of law as contravened by, 
§ 577 

Masonic lodge, exemption of property from taxation 
as vested right, § 335, p. 1381, n. 19 
Massage, due process of law, regulation without de¬ 
nial of, § 668, p. 1063 

Masseurs, equal prot^tion of laws, regulation as 
denial of, § 511, p. 356 

Master and servant. Labor, generally, ante 
Materialman’s lien. Mechanics’ lien, generally, post 
Maternity hospitals, due process of law, regulation 
without denial of, § 668, p. 1063 
Mathematical exactness, classification of objects of 
legislation, § 490 

Mattress factory, vested right to use property as, 
§ 239 

Mature consideration, determination of constitution¬ 
al questions as requiring opportunity for, § 95, 
p. 325 
Maxims, 

De minimis non curat lex, taxpayer’s right to at¬ 
tack statute’s constitutionality, § 80, n. 24 
Every man’s house is his castle, § 199, p. 978 
Expressio unius est exclusio alterius, construc¬ 
tion of constitution, § 21 

Mobilia sequuntur personam, disregard of, § 98, 
p. 370, n. 2 

Noscitur a sociis, construction of constitution, § 22 
Salus populi suprema lex est, police power found¬ 
ed on, § 175, p. 898 

Sie utere tuo ut alienum non laedas, police power 
as founded on, § 175, p. 896 


Mayor, 

Election of, self-executing provisions of constitu¬ 
tion relating to, § 53 
Judicial powers, § 173, p. 886 
Personal interest in criminal proceeding as de¬ 
pendent on fines and costs, due process of law 
as violated by, § 581 

Removal from office as subject to judicial control 
§ 160 

Meadows, compensation for benefits conferred with¬ 
out owner’s consent, due process of law, § 947 
p. 943 

Meaning, construction of written constitution to deter¬ 
mine, § 12 

Means, legislative power to select to accomplish con¬ 
stitutional powers, § 70, p. 207 

Mechanics’ lien. 

Amendment of law as not encroachment on ju¬ 
diciary, § 112 

Attorneys’ fees in action to enforce. 

Allowance of as denial of equal protection, 
§ 550, p. 491 

Due process of law as violated by allowance, 
§ 627 

Classification in respect to, validity, § 498, p. 279 
Equal protection of law, creation or displacement 
as denial of, § 547 

Exemption from process as grant of special privi¬ 
lege, § 463 

Impairment of obligations, 

Legislation relating to, § 386 
Remedies for enforcement, § 379 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 801 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 754 
Liberty to contract as infringed by law imiwsing, 
§ 210, p. 1076 

Self-executing provisions of constitution for, § 51 

Medicines and drugs, 

See, also, Physicians and surgeons, generally, 
post 

Class legislation, § 496, p. 264 
Delegation of legislative power to regulate stand¬ 
ards, § 138, p. 618, n. 92 

Drug addicts, compulsory detention as depriva¬ 
tion of liberty without due process, § 505 
Due process of law, 

Hours of days of business regulation of stores 
as denial, § 671, n. 41 
Regulation as denial of, § 673 
Regulation of sale, manufacture, etc., as de¬ 
nial of, § 606, p. 733; § 673 
Equal protection of law, regulation as denial of, 
§ 511, pp. 353, 355 

Judicial inquiry into wisdom, etc., of legislation, 
§ 154, p. 795 

License for sale, grant of special privileges by 
state, § 464, p. 196 

Licensing stores, delegation of legislative power, 
§ 138, p. 609, n. 98 

Misbranded, transported in interstate commerce, 
condemnation of as denial of due process, 
§ 645, p. 915 

Pharmacy, generally, post 
Privileges or immunities in respect to sale ci% 
validity, § 464, p. 186 
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Sale of, regulation as denial of due process, f 073 
Medium of payment. 

Securities issued hj state, impairment of obliga¬ 
tion, § 2S0 

Vested right in respect to,} 239 
Meetings, legislation restricting as abridging religious 
liberty, | 206<2), p. 1039 

Membership, legislative bodi^ judicial inquiry into, 

§ 152 

Membership associations, judicial interferences wUh 
legislative actions in respect to, i 151(1). p. 75*1 
Menace, attempts to corrupt juror, construction of 
statute, 1139, p. 645, n. 53 
Mental anguish, liability, 

Due process of law as violated by creation, 8 032 
Telegraph companies for, imposition of as denial 
of equal protection, § 650 
Mental defectives, 

Criminal proceedings, factors considered in de¬ 
termining waiver of rights, § 91, n. 95.15 
Delegation of iegislative authority to superintend¬ 
ent of institution, 8 138, p. 003, n. 48 
Detention of as Involuntary servitude, f 203(5) 

Due process of law, examination, commitment and 
detention of, 8 0^2, p. 755 

Incapacity of accused, due process of law, § 591, 
p. 659, n. 77 

Notice in proceedings to adjudge mentally in¬ 
competent, due process of law, 8 619, p. 810 
Sterilization, post 
Mental health, 

Class legislation, 8 *^98, pp. 278, 282 
Commitment to hospital of accused found not 
guilty by reason of, due process of law as 
violated by, 8 093, p. 687 

Contractual duty Of state maintained, | 285, p. 

1305 

Cost of support, recovery by state, retroactive 
laws, 8 415, n. 15 

Counties liabilities, equal protection of law, 8 053 
Criminal guilty, change of standard as legislative 
matter, 8101{6), n. 56 

Defense, ex post facto law set up by special plea, 

8 445 

Delegation of legislative power in respect to sup¬ 
port of, 8138, p. 631 

Detention of as involuntary servitude, 8 203(5) 
Discharge from state hospital, validity of stat¬ 
ute authorizing by court, § 105, p. 840 
Due process, 

Appointment of committee for as denial of, 

§ 613, p. 762 

Detention as denial of, § 598 
Ex post facto laws relating to defense of insanity, 

8 445 

Executive power to commit as encroachment on 
judiciary, 8 173, p. 882 

Hearing, detention without as denial of due proc¬ 
ess, § 598 , 

Impairment of obligation by law respecting main¬ 
tenance of, § 285, p. 13(^ 

Inquiry into in criminal prc^ecutlon, refusal as 
denial of due process, 1593, p. 687 
Judicial Inquiry into wisdom, etc., of legislation 
relating to, 8154, p. 797 

Jury trial as essential to due process, |§ 590, 623 
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Legislative provision respecting finding of as en¬ 
croachment on judiciary, § 128, p. 519, n. 74 
Limitation of actions, due process of law, § 615, 
p. 777 

Maintenance of, validity of legislation in respect 
to as special grant of Immunity or privilege, 

8 464, p. 1S6 

Plea of, due process of law in respect to. J 588 
l^cx>r persons, ikhvit of court to adjudicate as 
insane an order sent to state hospitals. § 165 
Private property, legislation authorizing sale as 
denial of due process, § 647, p. 912 
Procedure for commitment, change as impair¬ 
ment of vested rights, 1261 
Question of Insanity, failure to raise on appeal 
as waiver of loss of constitutional right, ^ 89, 
p. 267 

Relatives liable for maintenance, ex poet far-to 
laws, 8 437, n. 13 

Retroactive laws relating to care of, validity, 

8 416, n. 15 

^sterilization as denial of due process, 8 598 
Merchants, 

Occupation taxes, class!flcation respecting as de¬ 
nial of equal protection, 8 530, p. 434 
Subclass! ftcation for license tax, equal protection 
of law as denied by, 8 530, p. 434 
Taxation, 

Classification for purpose of as denial of 
equal protection, 8 520. p. 394 
Property outside state, due process of law, 

8 648, P. 961 

Merits, determination of constitutional question as 
dependent on necessity of determining merits, § 94, 
p. 307 

Metal knuckles, validity of statute making possession 
illegal, persons entitled to question, 8 84, n. 71 
Meters, 

Parking meters, post 

Pipe line companies, requirement of as denial of 
due process, 8 P-1170, n. 32 
Mexicans, 

E(jual protection of laws, 8 503, n. 76 
Public accommodations and s<‘hotd privileges, dis¬ 
crimination as denial of equal protection, 

8 542, p. 475, n. 41 

Midwives, report of births, deaths, ete, requirement 
as denial of due process, f 701 
Migratory game. Game, generally, ante 
^liik and cream. 

Adulteration, prohibition against as denial of due 
process, 8 674, p. 1079 

Affected with public Interest and subject to po¬ 
lice power, § 188, p. 933. n, 1 
Class legislation, 8 49^ p. 266 
Cold storage butter, legislation concerning as 
grant of special privileges or immunities, 
8 464, p, 186, n. 43 

Creamery, vested right to use property as, § 239 
Creamery station operators, license, due process 
of law denied by requirement, 8 659, p. 1013 
Delegation of legislative power respecting con¬ 
trol, 8138, p. 580 

Due process of law, regulations in respect to sale 
and distribution of, 8 674, p, 1689 
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Equal protection of law, regulation as denial of, 

% 511, pp* 347, 349 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 754 
Price regulations, 

Denial of due process, § 690, pp. 1131, 1132 
Denial of equal protection of law, § 516 
Due process of law as violated by, § 690, p. 

1128 

Unconstitutional statute, § 101, p. 480, n. 84.5 
Special privileges, grant by state, § 464, p. 187, 
n. 47 

Summary seizure and destruction, due process of 
law as violated by, § 645, p. 914 
Mill privileges, charters, exercise of eminent domain 
power to take for public use, § 334 
Mines and minerals, 

Classification in respect to operation of mine, 

§ 496, p. 270 

Delegation of legislative power relating to, § 138, 
p. 598 

Due process of law, 

Regulation of production as denial of, § 678 
Regulation without denial of, § 668, p. 1064 
Equal protection of law, regulation concerning as 
denial of, § 511, p. 351 

Executive power to adjust controversies respect¬ 
ing leases as encroachment on judiciary, § 173, 

p. 881 

Exploration on public lands under legislation per¬ 
mitting, vested rights, § 249 
Incorporeal immovable property classification of 
rights as vesting substantive rights, § 261, 
n. 36 

Injuries to employees, enlargement of common 
law liability as denial of equal protection, 

§ 552, p. 495 

License or privilege taxes, class legislation, § 498, 

p. 288 

Statutes of limitation, impairment of obligations, 

§ 394, n. 59 
Taxation, 

Self-executing provisions of constitution, § 55 
Violation of due process, § 648, p. 946 
Workmen’s compensation laws, class legislation, 

§ 497, p. 275 
Ministerial duties, 

Executive department, encroachment on judiciary, 

§ 173, p. 873 

Governor as subject to judicial control in exercise 
of, § 157 

Ministerial officers. Public officers, post 
Minorities, 

Constitution as protection of, § 3, p. 23 
Natural rights, § 199, p. 976 
Minutes of court, legislative interference with as um 
constitutional, § 128, p. 537 

Miscarriage of justice, criminal prosecutions, provi¬ 
sion prohibiting reversals as denial of due proc¬ 
ess, § 594 
Misconduct, 

Eminent domain, review limited to as denial of 
due process, § 646, p. 937 

L^slature, courts as without power to declare 
statute void because of, § 151(1), p. 739 
Taxation, grounds for setting aside, § 650, p. 971 
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Misdemeanors, 

Affidavits in, clerk as authorized to take, f 173 
p. 884 

Change of venue, due process of law, § 581 
Due process of laws applicable to prosecution, 

§ 579, p. 618, n. 10 

Statute making act misdemeanor at option of 
complaining party as delegation of legisla¬ 
tive power, § 137 
Misrepresentation, 

Criminal proceedings, waiver of constitutional 
benefits, § 91 

Life insurance application, legislation regulating 
as impairment of contractual obligations, 
§ 378, p. 52 

Mistake, 

Administrative orders based on, judicial review, 
§ 156, p. 827 

Default judgment, setting aside as denial of dne 
process, § 625, p. 841 

Judicial power to give validity to statutes legis¬ 
lature failed to continue in force, § 101 ( 1 ), 
p. 733 

Legislative power to authorize relief from order 
taken against moving party, § 128, p. 537 
Rectification by court to sustain constitutionality 
of statute, § 98, p. 385 

Misuser, legislative power to repeal corporate charter, 
§ 119, n. 68 

Mobilia sequuntur personam, disregard of in construc¬ 
tion of statutes, § 98, p. 370, n. 2 
Mobs, Riots and mobs, generally, post 
Mode, raising constitutional questions, § 96, p. 339 
Modification, 

Judgment, legislative provision for as encroach¬ 
ment on judiciary, § 128, p. 525 
Remedies, legislative provision as encroachment 
on judiciary, § 128, p. 514 

Molasses, due process of law, regulations on sale as 
denial of due process, § 674, p. 1080 
Monarchial constitutions, classification, § 2 
Monarchy, constitutional limitation of powers distin¬ 
guishing from republican form of government, 
§ 66 , n. 24 

Money. Currency and currency exchanges, generally, 
ante 

Money judgment, service within state or appearance 
as essential to due process, § 619, p. 787, n. 18 
Moneylenders, equal protection of law, license or li¬ 
cense tax, § 530, p. 441 
Mongolians, competency as witnesses, § 539 
Monopolies, 

Contracts creating as infringement of guaranty of 
liberty to contract, | 210, p. 1076 
Due process of law, 

Legislation preventing creation as denial of, 
§ 668 , p. 1067 
Protection, § 599, p- 704 

Intoxicating liquors, validity of legislation grant¬ 
ing, § 469 

Legislative grant of, § 326 

Legislative provision for investigation of as con¬ 
stitutional, § 122 

Masters to hear and report on complaints, ap¬ 
pointment by court, 1163 
Prohibition against as abridgment of privileges 
or immunities, $ 473, p. 218 
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Regulation under police power, f 188, p, n. 1 
Special privileges and imrannities, § 43, p. 175 
Vested right to continuance of, i 239 
Monuments, right to erect as vested right, | 225, 
p. 1187, p. 59 
Moot questions. 

Attack on constitutionality of statute without 
showing injury, S 76, p, 230, n. 47 
Determination of, f 94, p. 316 
Federal courts, power to render, f 150 
Moral duty, impairment of obligations. 

Legislation enforcing, f 362 
Violation of constitution, { 352 
Moral force, nonaelf-eacecutlng provisions of constitu¬ 
tion, I 48, p. 146 

Moral obligations, recognition, judicial Inquiry into 
wisdom, etc., of legislation, { 154, p. 793 
Morals, 

Classification in interests of, { 493 

Delegation of legislative power in respect to, 

1138, p. 617 

Deprivation of property within due process 
clause, § 602, p. 712 
Disorderly houses, generally, ante 
Equal protection of laws, police regulations as ef¬ 
fecting, I 507 

Freedom of speech and of press as restricted by, 
legislation concerning, § 213(2) 

Police power, S 213(7>, p. 1113 
Individual liberty limited and re^tvicted under po¬ 
lice power, 5 199, p. 982; § 202, p. 992 
Liberty to contract as restricted by. $ 210, p. 1073 
Motion pictures, freedom of speech and of press, 

§ 213(18) 

Police power, 5 174 

Protection under, § 186 

Presumption legislature in passing statute had 
considerations of in miiid, { 100, p. 449 
Privileges and immunities, 

Granted for promotion of, S 459, p. 175 
Subject to pfdlce power to promote, S 472 
Property right as infringed by improving and pro¬ 
moting, If 209, p. 1059 

Pursuit of happiness restricted by police power, 
1208 

Religious legislation to prcmiote, J 206(2), pp. 1031, 
1034 

Statutes against, validity, f 74 
Vested right, use of property constituting injury 
to, § 220 
Moratoriums, 

Courts as without power to declare, i 151(1), 
p. 733 

Delegation of legislative power to extend period, 
^ 138, p. 634 

Due process of law as violated by legislation re¬ 
lating to, 8 615, p. 775 

Emergaacy moratorium laws, validity, $ 393, p. 76 
Impairment of obligations, § 393, p* 74 
Judicial inquiry into wisdom, etc., of legislation 
relating to, S 154, p, 801 

Prompt justice, guaranty of as violated by, I 719 
Tax liens, impairment contractual obligations, 
i 296 

UnconstitutionaHty of f^eral law, effect as to 
state law, i 101, p. 475, n. 68 


Moratoriums—Cent Inued 

Validity of law, 1393, p. 76 
Mortgage Investment and guaranty companies. 

Delegation of legislative power to administer, 
f 138, p. 591 

Regulation of conduct of business as Impairment 
of obligation, I 373, p. 43 

Reorganization or liquidation as denial of due 
process, 8 668, p. 1060, n. 63 
Mortgages, 

Chattel mortgages, generally, ante 
Due process of law, withdrawal or change of 
remedies as violation of, I 614, p. 769 
Exemption of mortgagors from taxation, equal 
protection of law as denied by, 8 521 
Foreclosure, generally, ante 
Impainnent of obligation, 8 346 
Extending time to file, I 355 
Persons entitled to raise question, i 85, n. 77 
Procedure for enforcement, legislation alter¬ 
ing, 8 391 

Reducing effective duration of Hen, 8 386 
Rehabilitation laws, 8 373, p. 44 
Remedies for enforcement, 8 385, p. 63 
Judictai inquiry Into wisdom, etc,, of legislation 
relating to, 8 154, p. SOI 

Judicial interference with legislative actions in 
respect to, 8 151(1), p. 754 

Liberty to contract as including right to mort¬ 
gage property, 8 210, p. 1067 
Moratoriums, generally, ante 
Property within due process clause as including, 
f 599, p. 699 
Taxation, 

Classification for purpose of, 8 648, p. ^ 
Denial of equal protection, f p. 395 
Due process of law, 8 648, p. 946 
Equitable interest of mortgagee, f 648, p. 957 
Vested rights, 

Registration laws, § 23S 
Remedy, 8 260 

Mortjiary business, insurance companl^ engaged in, 
impairment of contractual obligations, 8 37a p. 51, 
n. 83 

Motels, equal protection of laws, regulation as denial 
of, 1511, p, 356 
Motion pictures. 

Abridging religious freedom, 8 206(2), p. 1037 
Censorship of films. 

Delegation of legislative power In respect to, 
§ 138, p. 619 

Infringement of fteedmn of or of 

press, § 213(7), p. 1116 
Class legislation. 8 496, p. 266 
Exhibitors, due process of law, regulation as de¬ 
nial of, 8 672 

Freedom of speech and of press, { 213(18) 
Licenses, absolute dlscr^lon of authority to grant 
or refuse, § 479 
Operators, licensing, 

Delegation of legislative power, § 138, p. 610, 
XU 7 

Requirement as denial of due process, 8 659, 
p, 1014 

Residemial districts, prohibition of as denial of 
due proce^ 8 703, p. 1185 
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Special privileges or immunities, grants by state, 
§ 464, p. 184 

Sunday, submission to popular vote of question 
relating to showing on, § 142, p. 685 
Unfair practices statute as special legislation, 
§ 464, p. 200, n. 84 

Motions, constitutional convention, exercise of pow¬ 
ers by, § 8, p. 46 

Motive, 

Consideration by judiciary in construing statute 
as encroachment on legislature, § 151(1), 
p. 748 

Judicial inquiry into legislative determination, 
§ 154, pp. 775-814 

Pardon or reprieve by governor, judicial inquiry 
into, § 157, n. 77 

Presumption that legislature in passing statute 
acted from proper motive, § 100, p. 448 
Taxation, political questions, § 149, p. 713, n. 76 
Validity of federal legislation as affected by, § 71, 

p. 222 

Motor carriers, 

Due process of law, regulation as denial of, § 698, 
p. 1167 

Equal protection of law. 

Regulation as denial of, § 517 
Requirement of permit or certificate of pub¬ 
lic convenience as denial of, § 518, p. 376 
Indemnity bond, requirement as denial of due 
process, § 698, p. 1168 

Insurance, judicial inquiry into wisdom, etc., of 
legislation relating to, § 154, p. 798 
Liability insurance, requirement as denial of due 
process, § 698, p. 1168 

License, requirement as denial of due process, 
§ 659, p. 1016 

Nonjudicial functions of judge, validity of stat¬ 
ute authorizing, § 165, p. 842 
Occupation tax, equal protection of law in respect 
to, § 530, p. 438 

Private or contract carriers, regulation of as de¬ 
nial of due process, § 698, p. 1167 
Raising constitutional questions respecting stat¬ 
utes relating to, persons entitled, § 76, p. 243 
Rates, regulation as violation of due process, 
§ 691 

Separate accommodations for white and colored 
persons, regulations respecting as abridge¬ 
ment of privileges or immunities, § 483 
Venue of actions, equal protection of laws, § 562, 
p. 515 

Motor fuel prices. 

Construction of statute to avoid unconstitution¬ 
ality as to display, § 98, p. 384, n. 25.40 
Property right as violated by legislation restrict¬ 
ing signs relating to, § 209, p. 1072, n. 71.10 

Motor fuel tax. 

Application of funds, impairment of contractual 
obligations, § 289 

Consumer as entitled to question constitutionality 
of statute imposing on distributors and deal¬ 
ers, § 76, p. 234, n. 52 

Motor tran^rtation agents, license, requirement as 
denial of due process, § 669, p. 1014 


Motor vehicle accidents, administrative power to ad¬ 
judicate private litigation as encroachment on 
judiciary, § 173, p. 883 
Motor vehicle department, 

Discretionary or quasi-judicial powers, delegation 
to, § 173, p. 869, n. 82 

Fact findings, power in respect to, § 173, p. 871 
n. S3 

Motor vehicles, 

Advertising vehicles, regulation as denial of due 
process, § 704, p. 1188, n. 39 
Classification for purpose of regulation, validity, 
§ 498, p. 284 

Commercial operation, delegation of legislative 
power of regulation, § 138, p. 613 
Compulsory assigned risk law, delegation of legis¬ 
lative authority, § 138, p. 606, n. 81 
Condemnation, legislation authorizing as impair¬ 
ment of obligations, § 396 
Contributory negligence, imputation to occupants 
as denial of equal protection, § 551 
Delegation of legislative power in respect to regu¬ 
lation of, § 138, p. 612 
Driver’s license. 

Delegation of legislative power to regulate is¬ 
suance of, § 138, p. 614 

Executive power to revoke or suspend as en¬ 
croachment on judiciary, § 173, p. 877 
Privileges or immunities, § 479 
Vested property right, § 225, p. 1186, n. 48.50 
Driver’s school, vested right to operate, § 224 
Due process of law, withdrawal or change of 
remedies as violation of, § 614, p. 769 
Equal protection of law, statutes regulating use 
of streets and highways as denial of, § 534 
Executive powers in respect to as encroachment 
on judiciary, § 173, p. 877 
Guest statutes, generally, ante 
Inspection, requirement as denial of due process, 
§ 704, p. 1189, n. 39 

Insurance fund, statute creating as infringement 
of constitutional guaranty, § 711 
Insurance requirements as denial of equal pro¬ 
tection, § 534 

Judicial inquiry in respect to, 

Legislative classification, § 154, p. 814 
Wisdom, etc., of legislation relating to, § 154, 

p. 801 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 754 
Legislative classification as subject to judicial 
interference, § 151(4) 

Liability for negligent operation, exemption from 
as denial of equal protection, § 551 
Liability insurance carrier, consent to suit under 
direct action statute as barring assertion of 
constitutionality, § 90, p. 276, n. 60 
License, 

Grant of special privileges by state, § 464, 
p. 194 

Owners and operators, 

Requirement as denial of due process, 
§ 659, p. 1015 

Violation of guaranty of personal and 
property rights, § 201 

license plates, grant of special privileges by state, 
$ 464, p. 194 
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license taxes, privileges or immunltl^, I 479 
Lien, 

Damages to person or property, due prw^Ks 
of law as violated hy statute creating, 

$ ^1, p. 881 

Legislation requiring recordation on certifi¬ 
cate of title as, equal protection of lawiii, 
§ 547 

Lights, 

Regulation of as d^lal of equal protection, 
5 534 

Requirements as to as denial of due process, 
§ 704, p. 1189, n* 39 

Negligent operation by one other than owner, due 
process of law as violated by statute impos¬ 
ing liability on owner, } 6^ 

Nonjudidal functions of Judge, validity of statute 
authorizing, § 165, p. 842 

Off street parking, legislation authorizing mu¬ 
nicipality to purchase land for purpose of as 
violative of due process clause, f 704, p. 1100, 
n. 30 

Operation while under influence of intoxicating 
liquor, restrictions as infringing perfw>iial 
liberty right, { 202, p. 994 
Operators’ licenses, executive power to revoke or 
suspend as encroachment on judiciary, ! 173, 
p. 877 

Prices, regulation as denial of due process, | 690, 
p, 1133 

Privileges or Immunities in respect to, | 464, 
p. 194 

Raising constitutional questions respecting stat¬ 
utes relating to, persons entitled, § 76, p. 243 
Registration, 

Del^ation of l^slative power in resxject to, 
j 13a p. 614 

Grant of special privileges by state, § 464, 
p. 194 

Registration certificates, requirement as to dis¬ 
play as denial of due process, J 704, p. 11^, 
n. 39 

Removal from street as obstruction, regulations 
in respect to as denial of due process, S 704, 
p. 1191 

Renting, equal protection of laws as denied by 
regulation of, § 511, p. 357 
Sale, due process of law as violated by regulations 
of, § 680 

Size and weight, restrictions respecting as denial 
of due process, § 704, p, 1192 
Sound amplification devices, freedom of speech, 
§ 213(8), p, 1124 
Si>eed, 

Delegation of l^slative power to regulate, 
§ 138, p, 613 

Judicial inquiry into wisdom, etc., of legisla¬ 
tion relating to, S 154, p. 801 
Regulation, § 704, p. 1189, n. 39 

Denial of equal protection, $ 534 
Storage, regulation without denial of due process, 
§ 668, p. 1063 
Taxicabs, generally, post 

Towing, licen^ requirement as denial of due 
process, 5 669, p. 1015 
Traflftc regulations, generally, post 
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Transportation of persons or property by, clas- 
siflciition in respect to, f 496, p. 2^ 

Truck drivers, hours of, executive rules in con¬ 
nection with as within power of department. 
$ 169, p. m 

Truck routes, exclusive grant or franchise, im* 
I>alrment of obligation in respect to, § 326 
Trucks, regulation and classification as denial of 
equal protection of laws, § 517, n. 5 
Uscfl aijtomoblles, generally, post 
Wrcfkers, vested right to use city streets to car¬ 
ry on business, § 239, n. 76 

Mfwing van companlt'S, due process of law, regulation 
as denial of, § 69S, p. 1168 

Multifarious, pror>osed amendment to state constitu¬ 
tion, S 7, p. 37 
Municipal airport, 

Kxoaiptlon of city from liability for negligence of 
agents as violation of due process, | 043 
Operation as furtherance of governmental func¬ 
tion, Judicial question, | 112, n. 72 
Taxation for construction, due process of law, $ 
648, p. 954 

Municipal corporations. 

Aid to corporations, vested right to, S 246 
Aid to railroads, due process of law as violatetl by 
authorization for, J 647, p. 943 
Alteration of, 

boundaries, delegation of legislative power 
respecting, § 140, p. 655 
Delgation of legislative ponrer In respect to, 
f 139, p. 637 

Amendment of charters, delegation of legislative 
power respecting, 1140, p, 655 
Animals within limits, prohibition against keep¬ 
ing as denial of due process, | 705, p. 1193 
Annexation or detachment of territory. 

Due process of law as violated by, f 604, p. 
726 

Equal proteetJon of law in respect to, § 508 
Appointment and removal of officers by legisla¬ 
ture, § 131 

Appointment of administrators when insolvent, 
courts as not authorized, $ 163 
Apportionment of taxes collected by, due process 
of law in respect to, i 65S 
Bonds, ante 
Boundaries, 

Judicial Inquiry Into wisdom, etc., of legis¬ 
lation relating to, f 154, p. 8(^ 

Judiciary as without power in respect to, 
§ 143, p. 706 

Legislation affecting as impairment of olc 
ligations, f 307 

Submission to popular vote of question of 
change, 5 142, p, 682 
Vested rights, f 244 

Building permits, impairment of obligations in 
respect to, | 310 

Building regulations, equal protection of law as 
denied by, § 535 
Charters, 

Delegation of legislative powers respecting 
amendment, 5 140, p. 658 
Equal protection of law as to, § 506, p. 324 
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Municipal corporations—Continued 
Charters—Continued 

Judicial inquiry into wisdom, etc., of legisla¬ 
tion relating to, § 154, p. 801 
Self-executing provisions of constitution re¬ 
lating to, § 52, p. 156 

Submission to popular vote of questions of 
amendment, § 142, p. 682 
Superseding effect of constitutional provi¬ 
sions, § 43, p. 139 
Claims against, 

Validation by legislature as encroachment on 
judiciary, § 123 
Vested rights, § 246 
Classification of, § 494, p, 256 

Judicial inquiry into wisdom, etc., of legis¬ 
lation, § 154, p. 802 

Police regulations, equal protection of law as 
‘ affecting i>ower, § 507 

Self-executing provisions of constitution re¬ 
lating to, § 52, p. 154 

Collection of taxes, power or duty as impairment 
of obligations of creditors’ contracts, § 312, 
p. 1339 

Compensation of oflicers, delegation of legislative 
power to fix, § 140, p. 660 
Competition with corporation granted franchise 
to supply water, § 326 
Contracts, 

Limitation of estoppel doctrine, § 90, p. 278 
Relationship with state, § 300 
Validation by legislature, § 123 
With state, impairment of obligation in re¬ 
spect to, § 302 

Corruption in government, legislative investiga¬ 
tions as encroachment on judiciary, § 122 
Courts, 

Criminal prosecutions, appeal to as due 
process, § 594, p. 589, n. 60 
Local option in respect to creation of, § 142, 
p. 684 

Special laws regulating practice, § 128, p. 517, 
n. 58 . 

Creation, 

Curative acts validating, § 428 
Delegation of legislative power in respect to, 
§ 139, p. 637 

Creation and abolishment of office, delegation of 
legislative power respecting, § 140, p. 660 
Creditors, impairment of obligations of contracts 
with, § 312, pp. 1335-1346 
Curative acts validating proceedings of, §§ 428- 
432, pp. 131-137 

Debts, legislative control of as impairment of ob¬ 
ligations, § 305 

Delegation of legislative powers to, § 140, p. 652 
Create, § 138, p. 601 
Regulate, § 133, p. 556, n. 14 
Detachment of territory, obligation on existing 
debts as not affected, f 312, p. 1344 
Dissolution, 

Delation of legislative power to court, 
f 139, p. 637 

Judicial determination of sufficiency of pe¬ 
tition, § 151(1), p. 736 

Diversion of funds, impairment of obligations of 
i^ntracts by, { 312, p. 1342 


Municipal corporations—Continued 

Donations, retroactive operation of constitutional 
provisions prohibiting, § 40, p. 125 
Due process of law. 

Binding effect of clause on, § 568, p. 555 
Creation, alteration and regulation of as de¬ 
nial, § 604, pp. 721-729 
Municipal aid to railroads and others § 647 
p. 943 * ' 

Persons as within, § 572 
Regulation of employment on public work as 
denial of, § 685 

Elections, proposed constitutional amendment, 
sufficient to voters, § 9 , p. 56, n. 31 
Elective officers, self-executing provisions of con¬ 
stitution relating to elections, § 53 
Equal protection of law, 

Construction and maintenance of highways, 
§ 533 

Legislation as subject to requirement, | 505 
p. 309 

Legislation limited in territorial operation to 
§ 506, p. 323 
Liabilities of, § 553 
Rights as to, § 508 

Estoppel to raise constitutional questions, § 90 
p. 278 

Ex post facto laws, prohibited from enacting, 
§ 436, n. 5.50 

Exemption from operation of law, validity of, 
§ 465, p. 202 

Exemptions from taxation, § 284 

Impairment of obligations by legislation re¬ 
specting, § 304 
Fiscal affairs, 

Retroactive operation of constitutional pro¬ 
visions relating to, § 40, p. 125 
Self-executing provisions of constitution re¬ 
lating to, § 52, p. 156 
Franchises, 

Impairment of obligations, § 303 
Self-executing provisions of constitution re¬ 
lating to grant of, § 52, p. 156 
Funds, legislative control of As impairment of ob¬ 
ligations, § 305 

Gasoline stations in comi)etition with private per¬ 
sons, due process of law as violated by, § 603 
Hours of labor on public wort, regulation of as 
denial of due process, § 685 
Impairment of obligations. 

Abolishing position of employee, § 315 
Change in organization or territory, § 312, 
p. 1343 

Contracts of, §§ 308-312, pp. 1327-1346 
Contracts with. 

Creditors, § 312, pp. 1335-1346 
State, i 302 

Legislative control as, §§ 300-307, pp. 1326- 
1327 

License by, § 31p 

Improvements, self-executing provisions of con¬ 
stitution relating to, § 52, p. 155, n. 29 
Indebtedness, legislative determination as en¬ 
croachment on judiciary^ § 124 
Interest on judgments or accrued claims, equal 
protection of la^s, 8 ^08 


1374 



CONSTITUnONAL LAW 


Municipal corporations—Continued j 

Investments in private enterprise, retroactive op- | 
cration of constitutional provisions prohibit¬ 
ing, I 40, p. 125 

Judgments against, legislatare as without right 
to reduce power of municipality to levy taxes 
for pasrment, $ 312, p. 1342 
Judicial inquiry into wisdom, etc,, of legislation 
relating to, i 154, p, 801 

Judicial interference with legislative actions in 
respect to, } 151(1), p, 754 
Judicial power with respect to classification, { 145, 
p, 706 

Legislation limited in territorial <^ration to as 
denial of equal protection, S 506, pi 323 
Legislative classification as subject to Judicial In¬ 
terference, § 151(4) 

Legislative control of as impairment of obliga¬ 
tions, « 300-307, pp. 1X>0-132T 
Legislative power in respect to creation and regu- \ 
lation, I 107 

Levy and collection of taxes. Impairment of ob¬ 
ligations in respect to, f 304 
Creditors’ contracts, S 312, p, 1338 
Liability, statute imposing as, 

Itenial of due process, | 642, p. 909 
Impairment of obligations, § 301 
License fees, power to collect and retain as vested 
right, I 245 

Licenses, impairment of obligations in respect to, 

§ 3X0 

Limitation of actions against, validity of statute 
relating to, § 461 
limitation on indebtedness, 

Betroactive operation of constitutional provi¬ 
sions, S 40, p. 125 

Setf-executii^ provisions of constitution, J 52, 

p, 166 

Local improvements, generally, ante 
Local municipal offices, appointment and removal 
of oflacers by legislature, § 131 
Manager, delegation of legislative powers to, 

§ 140, p. 662, n. 72 
Officers, 

Judicial inquiry into wisdom, etc., of leglsla- 
tlon, $ 154, p. 801 
Judicial powers, § 173; p. 887 
Legislative control of as Impairment of ob¬ 
ligations, j 306 
Power over, § 315 
Power to appoint, § 131 
Ordinances, 

Conflict with statutes, judicial determination, 

{ 161(1), p. 736 

(Construction of statutes by, S 112, n. 78 
(Contracts, nature of as within constitutional 
provision against impairing obligations, 

S 308, p. 1^ ‘ 

Curative acts validating, validity of, f 428 
Del^ation of legl^Iadve power to enforce to 
local government, j 140y p. 650 
Determination of constitutionality, $ 83, 
p. 301 

Discrimination by reason of race as denial of 
equal protection, { 538 


Municipal corporations—(Continued 
Ordinanct^s—Continued 

Equal protection of law, 

Discrimination by reason of race as de¬ 
nial of, I 538 

Bequlrement as applicable to, | 505, 
p. 300 

Estoppel to as'jcrt own ordinance unconj^titu- 
tional, S 90. p. 279 

Impairment obligations by, | 2TS 

Initiative and referendum with respect to, 
i 143 

Judges, provisions fixing salaries as encroach¬ 
ment on Judiciary, 5 116 
Offenses created and defincil by. due process 
of law In respect to. j 589 
Sup«*rsedlng effect of constitutional provision 
on, S 41 

Validation of by, 

Anjcndmeiit of constitution, | 45 
liCgSslattire, f 123 

Vested rights a« not subject to Impairment 
l>y. i 216 

Zoning, generally, post 
Organization, 

Change In as impairment of obligations, 
K 312, p. 1343 

Curative acts validating, § 428 
Opportunity to Ik? heard e-S'^entlal to due 
pnKsess of law, { 694, p. 728 
Organization and chissifleutlou, executing 
provisions of constitution relating to, § 52, 
p. 154 

Plans commission, nomination of members, validi¬ 
ty of statute relating to, § 4t*i0 
Police power, 

Contracts or grants as subject to, g 309 
Delegation to, $ 140, p. 655; § 178, p. 810 
Police regtilatloiis, e(|uai protection of law as af¬ 
fecting powers, { 597 
Population, 

Basis of classification, self-executing nature 
of provisions, J .52, p. 154 
Classification according to as denial of equal 
protection, | 50tt, p. 3:;^» 

Powers, judicial determination of, | 145, p. 704 
Privileges or Immunities, | 461 

Exemption from operation of law, § 465. 

p. 202 

Fetleral constitution, under, { 90, p. 278, n. 88 
Prohibition against grant of as applicsibic to, 
§ 461 
Property, 

Legislative control of as impairment of ob¬ 
ligations, § ^ 

Limitation of estoppel doctrine, I 80, p. 278 
Regulation of as denial of due pnxjess, ^ (XI4, 
pp. 721-729 

Public utilities, grant of authority to operate, 
$ 140, p. 657, n. 34 

Quasi municipal corporations, generally, post 
Raising constitutional questions, rights as to, 
i 76, p. 246 

Recorder, determination of a>nstitutional ques¬ 
tions, § 92, p. 294, JL 1 
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Municipal corporations—Continued 

Remedy for injuries as result of defects in streets, 
etc., constitutional guaranty as applying to, 
§ 709, p. 1218 
Removal of ofl&cers, 

Legislative provision for as not encroach¬ 
ment on judiciary, § 116 
Self-executing provisions of constitution re¬ 
lating to, § 54, p. 161 

Resolutions, curative acts validating, § 428 ‘ 
Retroactive operation of constitutional provisions 
prohibiting donations or investments in 
private enterprise, § 40, p. 125 
Revival of causes of action against, § 266, p. 1262 
School matters, delegation of legislative power 
respecting, § 140, p. 673 

Self-executing provisions of constitution regulat¬ 
ing government, § 52, pp. 154r-158 
Separation of powers, § 105 

Sidewalks, exemption from liability for injuries 
on as violation of due process clause, § 643 
Sinking fund, self-executing provisions of con¬ 
stitution relating to, § 52, p. 157 
Special assessments, delegation of legislative au¬ 
thority respecting, § 140, p. 662 
Streets, exemption from liability for injuries 
caused by defect as denial of due process, 
§ 643 

Submission to popular vote of question of crea¬ 
tion, § 142, p. 682 

Subscriptions in aid of corporations, curative acts 
validating, § 430 

Summary investigation, making as judicial func¬ 
tion, § 139, p. 647 
Taxation, 

Curative acts validating levy and assess¬ 
ment of, § 431 

Delegation of legislative authority respecting, 
§ 140, p. 662 

Impairment of obligations in respect to levy 
and collection, § 304 

Self-executing provisions of constitution lim¬ 
iting rate, § 55 

Vested right in respect to, § 240, p. 1212 
Territorial limits, 

Changes in as impairment of obligations, 
§ 312, p. 1344 

Equal protection of law in respect to, § 506, 
p. 324 

Legislation affecting as impairment of obli¬ 
gations, § 307 

Tort liability, limitation in respect to as viola¬ 
tion of constitutional guaranty, § 709, p. 1218 
Ultra vires contracts, validation of as violation 
of due process, § 610 
Vested rights, § 244 

Wards, subdivision into as political question, 
§ 147, p. 709 

Warrants, impairment of obligation in respect to, 
§ 308, p. 1331 

Water rights, unreasonable charges as violation 
of due process, § 696 

Waterworks, appointment of trustees, court as 
authorized, § 163 

Wood yard, taxation for establishment, due 
process of law, § 648, p. 954 
Murder. Homicide, generally, ante 


Mutiny, strike of seamen, § 151(1), p. 744, n. 96.5 
Mutual insurance companies. Insurance, ante 
Names, 

Change of, delegation of legislative power respect¬ 
ing to judiciary, § 139, p. 647 
Corporations, ante 

Indictment or information, due process of law 
§ 587, p. 641 

Right of privacy, | 213(17) 

Streets, vested right in respect to, § 225, p. 1188 
Narcotic farm, confinement on as involuntary servi¬ 
tude, § 203(5), n. 41 
Narcotics, 

Dealers, regulation of cigarette sales as denial of 
due process, § 673 

Legislation making criminal offense of motorist 
driving under influence as denial of equal 
protection, § 563, p. 521 

Possession as sujQicient evidence to authorize con¬ 
viction, § 139, p. 645, n. 53 
Statutes prohibiting possession or sale as class 
legislation, § 501 
Narrow interpretation. 

Constitutional provisions, § 14 
Construction of statute to avoid unconstitution¬ 
ality, § 98, p. 383 

Narrow view, constitutional convention powers, § 8, 
p. 47 

National Agricultural Adjustment Act, presumption 
that acts of federal officers under were valid, 
§ 100, p. 465, n. 37 
National banks, 

Deposits, equal protection of law in respect to 
taxation of, § 520, p. 395 

Executor and administrator, legislative power to 
authorize acting as, § 138, p. 591 
Insolvency, power of Congress to empower Comp¬ 
troller of Currency to appoint receiver, § 117 
Registrar of stocks and bonds, legislative power 
to authorize acting as, § 138, p. 591 
Taxation, classification for as denial of equal 
protection, § 520, p. 393 

Trustee, legislative power to authorize acting as, 
§ 138, p. 591 

National bituminous coal labor board, findings of 
opinion of no value after act establishing declared 
unconstitutional, § 101, p. 480, n. 84.5 
National capital, privileges and immunities including 
right of ingress and egress, § 458 
National defense, 

Individual liberty limited and restricted under 
police power, § 202, p. 992 
Involuntary servitude depriving government of, 
§ 203(2) 

Security measure for screening employees as de¬ 
nial of due process, S 684, p. 1097 
National economy, prevention of potential injury, 
§ 177, n. 30 

National Industrial Recovery Act, class legislation, 
§ 496, p. 269, n. 42 
National Labor Relations Act, 

Application to instrumentality gathering and dis¬ 
tributing news as abridging freedom of 
speech or of press, § 213(16), n. 13.5 
Judicial interference with legislative action, $ 151 
(1), P- 760 
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National Prohibition Act, repeal of Eighteenth Amend- i 
meat as affecting cause of action basetl on, | 40. 
p. 12G 

National security, 

Congressional legislation concerning as infring¬ 
ing freedom of speech and of press, { 213(14) 
Duty of courts to protect. § 144, p. GJi7. ii. :n 
Freedom of religion as conflicting with, | 2()CK1). 
p. 1022, n. 30.28 

Freedom of speech as restricted by, | 213*5), 
p. 1106, n. 48.15 

Nationalism, freedom to differ as natural light, $ 109, 
p. 978 

Natural gas, 

Equal protection of laws, prohibiting transp^^rta- I 
tion from state as denial of, | 511, p. | 

Escape, legislation forbidding allowance of as de- i 
nial of due process, f 678 

Price, regulation as denial of equal protwtion of I 
laws, $ 516, n. 84.15 

Property rights as infringed by regulation of 
w^aste, $ 200, p, 1065 

Property within due process clause, § oJHi, p. 6!^, 
n. 20.5 

Transportation or sale without state, prohibition 
of, § 473 

Transportation through pipes, regulation of as (U^ 
nial of due process, § 679 
Wasteful use. 

Power of state to prohibit, 5 472 
Pursuit of happiness as not affected by laws 
prohibiting, $ 208 

Validity of legislation forbidding, § 464. 
p. 185 

Natural justice, 

Adequate legal remedy for injury, | TOD, p. 1200, 
n. 90 

Due process of law, § 568, p. 545 
Statutes contravening, validity, § 72 

Natural meaning. 

Constitution construed to give words effect of, 

§ 19. p. 82 

Wonis given in construction of constitution, § 20 

Natural persons, free speech guaranteed to. f 213(1), 
p. 1090 

Natural resources. 

Classification, 5 490, n. 18 

Conservation, judidal interference with legisla¬ 
tive actions in respect to, § 151(1), p. 754) 

Equal protection of laws, protection under police 
powrer as not denial of, § 507, u. 3 
Impairment of obligations by regulation of, $ 373, 
p. 42 

Mines and minerals, ante 
Police regulations in respect to^ § 194 
Property rights as infringed by regulations in 
respect to, § 209, p, 1064 

Waste, delegation of legislative power to prevent, 

§ 138, p. 596 

Youth, police power to regulate, | 209, p. 1^54. 
n. 49 

Natural rights* 

Construction of constitutional guaranties, $ 200 
Defined, 1199, p. 975 
liberty to. 

Choose occupation, ! 212 
Contract as, $ 210, p, 1006 
16A c.J.a—«i 


Natural rights—Continued 

Personal liberty as, 1202, p. 987 
Personal security as, | 205 
Pn^wvatUm of, 1199, p, 975 
l*rivate proi^^rty as, | 209, p. 1040 
Naturalization, 

Kunieii of pr«x^f, ex post facto lawr», I 446, n. 22 
CertithnitcH, 

CauceUation be«?au3^» of Illegality or fraud, 
validity of statuti^ authorizing, $ 165, 
p. 84)> 

Legislative provision authorizing Issuance ex 
parte m encroachmeat on jiidkiary, 
I 128, p. 521 

Congressional legislation conii-rnlng as iiifrlng**- 
meat of freedom of spcK'h and of 
f 213/14) 

Judicial interference with legislative actloms is 
rcsiM^rt to, i 151) 1>, 755 

Nature, imprisonment for debt, § 294(1) 

Nature of i^ui^tltutlon, ^ 3 

I)«*flnition as branch of jurisprudence treating of, 
^ 1 

Nature of power, validity of delegation by legislature, 
I p. 555, n. 5 
Naturt»paths, 

Class legislation, 1496, p. 267, n. 41.31 

protwtlcm of laws, regulariou as denial 
of, $ 511, p. 354 

Begulation of practice as dental of due process, 
§ p. 1072, II. 26 

Naval forces. Armed forces, generally, ante 
Navigability, legislation adt»pting new df^tlnitioat 
retrt>active effect, f 417, p. 163 
Navigable waters. 

Delegation of legislative power to approve 
projects affecting navigability, | 138^ p. 59H 
Detennlnation of as political isiiestion, { 145, 
p. 699 

Executive power to determine, i 171, p. 861 
Judicial inquiry into wisdom, etc,, of legislation 
relating to, | 154, p. 802 

Judicial interfenuiCTe with leid^latlve actions In 
respect to, 1151(1), p. 755 

Privileges or immunitiifs, use of state proja^rty, 
i 466 

Navigation, 

Bridges as obstruction to, determination by Secre¬ 
tary of War as encroachment on judiciary, 

5 173, p. 882 

Delegation of legislative power in respect to, 

I 138, p. 632 

Navy. Armed forces, generally, ante 
Ne exeat, arrest and Imprisonment under writ of m 
Imprisonment for debt, 4 204(3) 

Necessity, violation of specific constitutional provi¬ 
sion, state statute, § 71, p, 214 
Need of legislation, conclusivencss of legislative de¬ 
termination, $ p. 298, n. 5 
Needy persons, public assistance for m grant of 
sixMdal privileges by state, i 464. ppt 185, 186. 
Negligence, 

(NHitributory negligence, ante 
Imprisonment for debt In actions for, | 294(1) 
Judicial inquiry Into wisdom, eta* of legislation 
relating to, { 154, p, 802 
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Negligence—Continued 

Railroads, presumption as denial of due process, 
§ 621, p. 817, n. 73 

Vested right in action for, § 254, p. 1246 
Negotiable instruments, checks, 

Legislative authority to make presentation to 
and nonpayment by bank as prima facie evi¬ 
dence, § 128, p. 530, n. 69 

Regulations imposed on pasunent as denial of due 
process, § 677 

Worthless checks, imprisonment for debts, 
§ 204(4) 

Negroes. Colored persons, generally, ante 
Nepotism, anti-nepotism laws, due process of law, 
§ 600, p. 708, n. 70.10 

Net income, determination as exercise of legislative 
power, § 138, p. 627, n. 69 
Nets, 

Confiscation of when used in violation of law, 
due process of law as denied by, § 645, p. 918 
Fishing with, prohibition of as denial of due 
process, § 607 

Neutrality, employer in contest between rival unions, 
§ 213(22), p. 1156, n. 16.S4 

New constitution, function of framing as within leg¬ 
islative power vested in legislature, § 70, p. 206 
New functions, conferring on existing officers by leg¬ 
islature as not encroachment on executive, § 131 
New inventions, police power as affected by, § 175, 
p. 905, n. 19 

New states, adoption of constitutions by, § 5 
New trial. 

Administrative proceedings as essential to due 
process, § 628, p. 866 

Civil procedure, regulation of as denial of due 
process, § 611, p. 748, n. 68 
Congressional authority to limit number granted 
same party in any cause, § 128, p. 537 
Constitutional questions raised on motion for, 
§ 96, p. 341, n. 47 
Criminal proceeding, § 96, p. 344 
Costs, stay of proceedings until payment of, § 716 
Criminal prosecution, legislation authorizing as 
denial of equal protection, | 563, p. 525 
Due process of law, 

Criminal prosecution, § 592 
Essential elements, § 622, p. 826 
Judicial Inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 802 

L^slative authority to prescribe procedure for 
hearing in determination of motions, § 128, 
p. 541 

Legislative provisions for as encroachment on 
judiciary, § 128, p. 526 

Limitatiop of time for motion, guaranty of open 
court as violated by, § 720 
Military and martial law, due process of law, 
§ 577, n. 95.8 

Newly discovered evidence, judicial fiat supplied 
lack, § 151(6), n. 58 

Open courts, guaranty of as entitling one to, § 720 
Newspapers, 

Class legislation, § 496, p. 266 
Classification, § 492, n. 41 

Equal protection of laws, advertising classifica¬ 
tion, § 511, p. 341 


Newspapers—Continued 

Exemption from civil liability for libel, validitr 
of, § 465, p. 201 ^ 

Freedom of speech and press, generally, ante 
Legal notices, grant of special privil^es by state. 

§ 464, p. 189 ^ 

Liberty of the press as not confined to, § 2lZa) 
p. 1091 

Liberty to contract, § 210, p. 1074, n. 32 
License tax, due process of law as denied by 
§ 659, p. 1018 

Police regulation of, § 209, p. 1064, n. 80 
Proposed constitutional amendment, submission 
frustrated by neglect or refusal to publish, 
§ 9, p. 54 

Regulation, freedom of speech and press in¬ 
fringed by, § 213(16) 

Sale, prohibition, freedom of speech and press 
infringed by, § 213(8), p. 1122 
Taxation of as infringement of freedom of press, 
§ 213(13), n. 99 

Transportation of, exemption from license tax as 
denial of equal protection, § 530, p, 439 
Newsreels, freedom of speech and of press, § 213(18) 
n. 15.25 

Next friend, clerk as authorized to appoint for in¬ 
fants, § 173, p. 884 
Nolle prosequi. 

Due process of law, § 587, p. 642 
Grant of by court as attempt to exercise pardon¬ 
ing power vested in executive, § 157, n. 77 
Legislative power to provide for, § 128, p. 539 
Nomination to office, vested rights, § 251 
Noncitizens, discrimination against, citizens* right to 
raise question of constitutionality of statute, § 88 
Non-conforming use under zoning ordinance, proper¬ 
ty right, § 209, p. 1051, n. 39.15 
Nonfireproof buildings, due process of law, regulations 
respecting erection, removal, etc., as denial of, 
§ 703, p. 1177 
Nonjudicial bodies, 

Appeals to court from action of, § 164 
Judicial functions conferred on, § 173, p. 868 
Nonjudicial powers, legislation conferring on judicial 
department, § 162 
Nonresidents, 

Assignments for benefit of creditors, denial of 
right to act as assignee, § 470 
Causes of action against, suspending operation 
of statute of limitations, § 266, p. 1260 
Decedents, ancillary administration of estates, 
retrospective laws, § 418, p. 113 
Discrimination against, § 470 

Licenses and license taxes, § 479 
Residents* right to raise question of consti¬ 
tutionality of statute, § 88 
Taxation, § 478, p. 222 

Due process of law, service of process, | 619, 
p. 789 

Equal protection of laws, § 503 
Game and fish laws, § 536 
Executors or administrators, denial of right to 
act as, § 470 

Exemption from taxation, equal protection of 
laws, § 521 

Fishermen, license, requirement as denial of due 
process, § 659, p. 1014 
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Nonresidents—Continued ’ 

Game and fish laws, equal protection of laws, 

§ 

Income taxes, 

Discrimination, § 523 

Due process of law as violated by, { 657. 
p. 999 

Inheritance tax at hiirher rate than irapowMl on 
residents, due process of law, § 655, n. 9fil 
Intoxicating liquors, discrimination against in nn 
^pect to, $ 474 

Jurisdiction assumed over, due process of law as 
violated by, | 616 

License requirements, discTlmination as denial of, 

Due process, § p. 1009 
Equal protection, f 529, p. 428 
Litigation between, denial of use of state court 
for as abridgment of privileges or immu- 
nities, I 486, p. 233 

Motor vehicles, registration peqnfreraents as de¬ 
nial of due process, j 659, p. 1016 
Open court, guaranty of, | 709, p. 1211 
Preferences over, privileges or immunities as 
abridged by, | 480 
Privileges or immunities, 

Denial of, § 470 
Fish and game laws, § 467 
Licenses and license taxes, i 479 
Remedial discrimination against, { 4S6 
Public wortaB, prohibition of employment on as 
violation of due process, f 686 
Remedies, discrimination in respect to, 

Denial of equal protection, $ 559, p. 508 
Privil^es or immunltiefi as abridged by, fl 486 
Security for costs, power of state to require, } 486, 
p. 233, n. 38 

Service of process on, due process of law in re¬ 
spect to, § 619, p. 789 
Taxation, 

Discrimination against, { 478, p. 222 
Taking of property, § 648, p. 948 
Nonsuit, constitutional question raised In argument on 
motion for, 5 96, p. 341, n. 47 
Nonuser, 

Legislative power to repeal corporation charter, 

§ 119, m 68 

Powers to exercise rights expressly delegated, ef¬ 
fect, S 92. p. 300. n. 10 

Northwest territory, ordinance for government, super¬ 
seded by state constitutions, j 42, n. ^ 

Noscitur a sodis, ecmstructlon of constitution, appli¬ 
cation of maxim, $ 22 
Notaries public, 

Class legislation, f 496, p* 266 
Contempt, validity of i^tute authorixlng punish¬ 
ment for, $ 173, p. 885 

Discretionary or quasi-judlclal powers, | 173, 
p. 883 

Executive department as not subject to Judicial 
control in selection of, S 160 
Judicial powers, 5 173, p. ^ 

Notices, 

Administrative proceedings, S 628, p. 856 
Labor disputes, § 684, p. 1108 
Carriers, regulations imposed on, { 698, p, 1164 
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Notices—Continued 
Due process of law. 

Administrative proceedings, I 628, p. 856 
VM\ proce*‘tilng?4, | 619, p. 797 
Condemnation procee*llugj«^ f 646, p. 960 
Electric companies, reheariiigs, | 692, p. 1145 
Gas companies, rehearings, $ p. 1146 
Nearing or defense, f 5^J9f4», p. 574 
Inebriates, commitment without, | 

Inherltam.*e tax, | 655, p. 093 
Injunction issued without as denial, f 613, 
p. 764 

Insane persons, detention without as denial, 

I 598 

Municipal corporations, organteatlon or alter¬ 
ation, i 604, p. 728 

Fiiblic improvements, | 662, pp. 1042-1053 
Quasi municipal corporations, organization or 
alteration, $ 604, p. 728 
Rate fixing, | 690, p. 1135 
Re-asscjisment for public improvements, f 0t>il 
Receivers, appointment without as denial, 

§ 613, p. 764 

Removal of otficers, { 600, p, 769 
Revocation of I 659, p. 1029 

^edlcal license, waiver of defect in stat¬ 
ute authorising, f 91, n. 95 
Tax sales, § 651, p. 

Taxation, f fJ50, p. 971 

Writ of restitution, application for, S 613. 
p. 766 

Zoning regulations, i 703, p. 1186 
Election, calling constitutional conventions, I 8, 
p. 44 

Foreclosure sale, legislation dispensing with as 
impairment of obligations, j 385, p. 64 
Impairment of obligations, statutes relating to, 

I 402 

Judicial Inquiry into wisdom, cte, of legislation, 

{ 154, p. m 

Secretary of state, resolution of ratification, adop¬ 
tion by state legislature, $ 6, p. 32 
Novelty, federal statute, validity as affected by, f 71, 
p. 219 
Nuisances, 

Administrative power to determine as encroach¬ 
ment on judiciary, J 173, p. 883 
Arbitrary abatement as denial of doe process, 
t 628, p. 853 

Artesian well unprovided with appliance to pre¬ 
vent unnecessary flow of water, due process 
of law, } 678 

Glass legislation In respect to, | 499 
Costs and fees for ahatment. guaranty of free 
Justice, S 716 

Creation of lien for demolition cost in atmting as 
impairment of contractual obligations, i 386 
Determination of constitutional qn^tlons on ap¬ 
plication for InjunctiUm to abate maintenance, 
§95,p. 329 
Due process of law, 

Jury trial as essential on abatement, $ ^ 
Regulation or abntmnent as denial of, § 612, 
p. 761; 5 679 

Judicial determination, 8 151(1), p. 736 
I Facts tn which validity of statute depeudSv 
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Nuisances—Continued 

Jury trial as essential to abatement, due process 
of law, § 623 

Order for abatement, made without notice as de¬ 
nial of due process, § 628, p. 858, n. 61.5 
Penalties to aid in suppression as denial of due 
process, § 640, p. 901, n. 84 
Police power, 

Prevent and abate, § 188, p. 931 
Suppress, § 175, p. 904 

Property rights as infringed by laws regulating, 

§ 209, p. 1063 

Keligious services of noisy and disorderly nature, 

§ 206(2), p. 1032, n. 55.10 

Statute relating to abatement of bawdyhouse as 
unconstitutional delegation of legislative 
function, § 139, p. 648 

Summary destruction of property as, due process 
of law as violated by, § 645, p. 914 
Vested right in property preventing summary de- I 
struction of, § 239 I 

Vested right to use of property constituting, § 220 
Number, signers to initiative petition for amendment 
of state constitution, compliance with statutory 
provisions as to, § 7, p. 40 
Nunc pro tunc judgment, due process of law, § 625, 
p. 835, n. 54.50 

Nurserymen, due process of law, regulation without 
denial of, § 668, p. 1062 

Nursery schools, registration, equal protection of 
laws, § 566, n. 97 
X^urses 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 755 
License, requirement as denial of due process, 

§ 659, p. 1013 
Oaths and affirmations, 

Administrative officers authorized to administer, 

§ 173, p. 884 

Enforcement of constitution, judges, etc., as bound 
by, § 3, p. 25 

Public office, retroactive operation of constitu¬ 
tional provisions relating to, § 40, p. 124 
Object, consideration of declarations in determining 
constitutionality of statute, § 97, p. 349 
Objections, 

Failure to object as creating estoppel to question 
constitutionality of statute, § 89, p. 270 
Hearing essential to due process as meeting op¬ 
portunity present, § 622, p. 825, n. 92,25 
Publication of notice of election for constitutional 
amendment, § 9, p. 53, n. 10 
Objective standard of conduct, establishment, § 3, 
p. 23 

Obligation of contracts. §§ 274-413 
Constitutional guaranties, § 274 
Defined, § 352 

Impairment of obligations, ante^ 

Prospective operation of constitutional provision 
relating to, § 40, p. 123 

Obligations, courts as without power to create in con¬ 
struing statutes, § 151(1), p. 732 
Obscene matter, 

Books or writings, congressional limitations as 
abridging freedom of speech and of press, 
S 213(14) 


Obscene matter—Continued 

Freedom of speech and of press as abridged by 
restrictions. 

Sale, § 213(7), p. 1115 
Use of mail, § 213(15) 

Legislation prohibiting as abridging freedom ot 
speech and of press, § 213(5), p. 1104, n. 44,- 
86; § 213(7), p. 1114, n. 56 
Plays or shows, freedom of speech and of press, 

§ 213(18) 

Prohibition of deposit in mails as denial of re¬ 
ligious liberty, § 206(1), p. 1028 
Obsolete law, doctrine of as inapplicable to consti¬ 
tutional provisions, § 14, p. 67, n, 17 
Obstructions, waters, legislation authorizing removal 
by local officers as encroachment on judiciary, 

§ 173, p. 888 

Obvious conflict, necessity of for holding statute un¬ 
constitutional, § 99, p. 430 
Obvious meaning. 

Constitution construed to give effect to, § 19, p. 82 
Words used in constitution, § 20 
Oceangoing steamships, taxation, situs for purpose 
of, § 648, p. 958 
Occupational disease, 

Due process of law, legislation requiring protec¬ 
tion against as denial of due process, § 684, 
p. 1095, n. 31 

Legislative authority to declare circumstances 
conclusive of fact of exposure, § 128, p. 531, 
n. 77 

Protection from, imposition of duty on employer 
as denial of equal protection, § 552, p. 494 

Occupations, 

Classiflcation of, § 496, pp. 262-271 

Equal protection of law as denied by, § 510 
License or occupation tax, § 529, p. 421 
Due process of law, 

Guaranty of right to engage in, § 574 
Property within clause as including right to 
pursue, § 599, p. 700 

Regulation or prohibition of, §§ 668-683, 
pp. 1059-1093 

Right to engage in, § 669, p. 1069 
Equal protection of law, 

Regulation as denial of, § 510 
Right to engage in, § 506, p. 325 
Existing conditions, classiflcations based on, § 492 
Judicial department as having power to regulate 
pursuit of, § 144, p. 688, n. 78 
Legislative power in respect to regulations for 
governing, § 107 
Liberty to choose, § 212 

Licensing, c -.oo r. 

Delegation of legislative power, § 138, p. bw 
Imposition of tax as denial of due process, 
§659, p. 1004 

Police power, regulation under, § 188, pp. 925-934; 
§ 189 

Privileges or immunities, limitation on right to 
engage in, § 468 

Prospective statutes prescribing qualifications as 
ex post facto, § 447 
Pursuit of happiness, § 208 
Right to engage in as property right, § 209, p. 
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Occupations—Continued 
Tax, 

Classification respecting as denial of equal 
protection, § 530, p. 434 
Equal protection of law in respect to, | 520, 
p. 420 

Ocean, three mile marginal belt, auction and exer¬ 
cise of political qnestion, $ 145, p. 700, n. 07 
Offenses, 

See, also, Crimes and criminal procedure, 
generally, ante 
Amendment of constitutioas, 

Fraudulent tabulation and return of votes, 
I 10 

Signing another's name to initiative petition, 
g 7, p 43 

I>elegation of legislative power. 

Counties, % 140, p. 607, n. 01 
Create or define, § 133, p. 555 
Due proce^ of law, creation anti definition of, 
g 580, pp. 624-630 
Ex post facto laws creating, f 440 
Ijegislative power to define and dt*elare, g 107 
Statutes creating by prewribing elements as en¬ 
croachment on judiciary, | 113 
Offensive words, freethnn of speech as Infringed by 
prohibitions against, g 213(vS>, p. 1118, n. 76 
Offer, charter of incorporation, g 322 
Office manager, foreign corporations, servitv of proc¬ 
ess on while in state as not violative of due 
process, g 619, p. 795, n. 64 
Oflficers, 

Assemblage, right of free assembly, § 214, p. 1172 
Fees, executive discretion with i:esi>ect to, g 160, 
p. 856 

Fre^om of speech and of press as restricted by 
laws regulating, | 213123) 

Judicial inquiry into wisdom* etc,, of legislation 
relating to, 1154, p, 802 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 755 
Municipal corporations, ante 
Public officers, post 
Kemoval from office, generally, post 
Residents within state, legislation requiring as 
impairment of contractual obligations, | 333, 
p. 1376 

Offices, 

Denial of right to hold, ex post facto laws, g 447 
Guaranty of right to hold, g 199, p. 080 
Multiple office holding, self-exet*uting constitu¬ 
tional prohibition, § 54, p. 160, n. 16 
Natural right to hold, g 199, p. 975 
Public offices, post 
Removal from office, generally, post 
Vacancies in office, generally, post 
Official actions, involuntary servitude, g 203<1>, p, 996 
Official acts, unconstitutionality of statute as affect¬ 
ing operation or binding effect, § 101, p. 479 
Official bonds, judicial inquiry Into wisdom, etc», of 
legislation relating to, g 154, p. 802 
Official invasions, personal liberty, g 202, p. 989 
Offset wells, legislation requiring from lessee of oil 
well as impairment of obligation of contract, 
g 373, p. 43 


Oil and gas. 

Apportionment of production, Imimirment of con¬ 
tractual obligation?!;, g 283, p. 1296, a, 23 
Conservation ineaj^ures, impairment of contrac¬ 
tual obligations, j 2S1, p. n. 93 
Drilling reguiatiorw, granb? of privileges by state, 
§ 464, p. 185 

Due pitKxsH of law, repilation as denial of, § 678 
Equal prote^.'tiou of law. r^g’siution of prmbic- 
tion, etc., as denial of, | all, p. 350 
lilumluatlng oil, generally, ante 
Judicial inquiry into wisdom, etc., of legijs^iatlon, 
g 154, p. 796 
Leases, 

Rcidassification for taxation, equal protec¬ 
tion of I 522 

School laniis, delegation of legislative p»jw- 
er, i 138, p. 624, n. 47 

License fee or tax, iiiip<»Hitlon of as denial of due 
process. § 655), p. lOlH 

Li(‘cns<* for storing, rt>quirement as denial of due 
g 659, p. 1015 

Measure of damages for extraction under claim 
of right as servtHl in good faith, equal pro¬ 
tection of laws, I 546 
Natural gas, generally, ante 
Property rights as infringed by regulation of 
waste, § 205), p. 1065 

Regulation of natural resources as Impairment 
of obligations, S 373, p. 42 
Oil and gas w'clls. 

Drilling, conflicting delegations of legislative 
power to local authorities, § 140, p. 651 
Drilling and operation as impairment of public 
Interest, Judicial determination of facts, | Rtl 
(3) 

Spacing, regulation of driliing of oU and gas 
wells by requirement as Impairment of ob¬ 
ligation, f 373, p. 43, n. 17 

Zoning n^gulations as denial of due process, § 703, 
p. 1181, n. 17 

Oil inspei^tion laws, privileges or immunities, right 
of state to enact as affected by clause relating 
to, I 472 

Oil tanks, zoning regulations xcKpeetlng as denial of 
due proces^s, 170^ p. 1181, m 17 
Old age assistance, 

Appeal by applicant to drcult court, validity of 
statute authorUing, $ 164, a 84 
Class legislation, { 498, pp. 279, ^ 

Due process of law, | 5<fl5H5K p* n. 32 
Executive powder, to alter statutory standards of 
eligibility, § im, p* 855 

Legislation providing for refund as denial of due 
process^ § 642, p. 907 
Liens, 

Creation or dlsplaa^meut as denial of due 
process, S 631, p. 879. n, 4 
Realty of recipients, retroactive legislation, 
I 417, p. 106 

Reimbursement on realty, equal protection 
of laws, S 547 

ReimburBoment from estate of person fumlahed, 
equal protection of law»» 8 5^ 

Vested rights, $ 245, a 8*5 
Old age pensions. 

Self-executing provlstos, I 48^ P. 143* m 33 
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Old age pensions—CJontinued 

Taxation for as violation of due process clause, 
§ 648, p. 953 

Old age security property agreenaents, legislation can¬ 
celling as impairing contractual obligations, § 2S5 
Oleomargarine, 

Classification in respect to excise tax, validity, 
§ 498, p. 286, n. 51 

Congressional power to tax as limited by due 
process clause, § 656, p. 995 
Due process, regulation as denial of, § 674, p. 1081 
Equal protection of law, regulation of sale, § 511, 
p. 347 

Interference with religion, § 206(1), p, 1024, n. 32 
License taxes, equal protection of laws, § 530, 
p. 436, n. 93 

Regulations respecting manufacture or sale as 
denial of due process, § 674, p. 1081 
Oligarchy, constitutional limitation of powers dis¬ 
tinguishing from republican form of government, 
§ 66, n. 24 
Omissions in statute, 

Administrative ofiBcer’s i)ower to supply, § 169, 
p. 852, n. 27 

Power of judiciary to supply, § 151(1), p. 746 
Rectification by court to sustain constitutionality 
of statute, § 98, p. 385 

Omnipotent power of legislature, § 70, p. 198 
One man grand jury, contempt before, due process of 
law, § 578 
Open court, 

Conditions and restrictions on enforcement of 
right as violation of guaranty of, §| 712, 713 
Guaranty providing for, § 709, p. 1208 
Infringement of guaranties, § 711 
Opening and closing, ex post facto laws giving prose¬ 
cution rights as to, § 445 

Opening judgment, legislative provision for as en¬ 
croachment on judiciary, § 128, p. 526 
Oi)eration and effect of constitution, §§ 39-75, pp. 118- 
226 

Amendment, § 42, p. 131 

Burden of proof, retroactive operation, f 40, 
p. 121 

Definition as branch of jurisprudence treating of, 
§ 1 

Directory provisions, §§ 61-65, pp. 174-178 
Elections, retroactive operation, § 40, p. 124 
Eederal constitution, grant of power, § 68, 
pp. 180-185 

Grant of powers, §§ 66-70, pp. 178-209 
Federal constitution, § 68, pp. 180-185 
Limitation of powers, §§ 66-70, pp. 178-209 
Amendments to federal constitution, § 69 
Federal constitution, § 68, p. 184 
State constitutions, § 70, pp. 190-209 
Mandatory provisions, §§ 61-65, pp. 174-178 
Presumptio^,'retroactive operation, § 40, p. 121 
Self-executing provisions, § 48, p. 147 
Property rights, prospective operation as to, § 40, 

p. 122 

Prospective operation, § 40, p, 121 
R^ognition of existing laws pending constitu¬ 
tional changes, § 46 
Retroactive operation, § 40, pp. 121-lSO 
SeU-executing provisions, §§ 48-60; pp. 142-174 
Sttoites, i 43^1p{^. 184-14id 


Operation and effect of constitution—Continued 

Superseding laws previously in force, §§ 41 - 44 , 
pp. 130-140 

Time of taking effect, § 39 

Validation of existing laws, § 45 

Validity of statutory provisions, §§ 71-75, 

pp. 210-226 

Operation and effect of statute, constitutionality as 
affected by, § 97, p. 353 
Operation of law, vested rights, § 215 
Opinions, 

Freedom to differ as natural rights, f 199, p. 978 
Legislative provisions requiring court to write as 
encroachment on judiciary, § 128, p. 534 
United States comptroller general, advisory on 
courts, § 169, p. 854, n. 33 

Opium, 

Dens, classification in respect to offense of main¬ 
taining, § 501, n. 37 

Due process of law, regulation as denial of, | 673 
Oppression, 

Equitable control of public oflacCrs* discretion 
where shown, § 156, p. 820, n. 89 
Validity of statute liable to lead to, § 74 
Opticians, equal protection of laws, 

Advertisement regulations, § 511, p. 341, n. 95.50 
Regulation as denial of, § 511, p. 356 
Options, purchase on certain commodities, equal pro¬ 
tection of laws as denied by law prohibiting, 
§ 511, p. 346 
Optometrists, 

Classification in respect to, § 496, p. 267, n. 41.31 
Conditions precedent to right to practice, due 
process of law in respect to, § 6^, p. 1071 
Equal protection of law, 

License or license tax, § 530, p. 442 
Regulation as denial of, § 511, p. 354 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 803 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 755 
Privileges and immunities, 

Licenses, § 479 

Regulations of occupations, § 468, n. 90 
Vested property right to practice, § 224, p. 1186, 
n. 48.50 

Oral obligation of municipality, le^lative deter¬ 
mination as encroachment on judiciary, § 124, 
n. 28.5 

Orderly government, police power as essential ele¬ 
ment, § 175, p. 895 

Orderly proceeding, due process of law resulting 
from, § 611, p. 745, n. 62 

Orders, rendition of as for executive rather th a n judi¬ 
ciary, § 156, p. 818 
Ordinances, 

Binding effect of when appended to constitetiw 

Constitptional conventions, authority to adopt, 
111 

Distinguished, § 1, n. 2 
Involuntary servitude, § 203(1), p. 996 
Personal liberty, infringing ui)on, § 202, p. 989 
Municipal corporations, ante ^ 

Religious freedoiii^ limiting or abridging, } 206(^ 
p. 1033 
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Ordinances—Continued 
Vested rights* g 215 
Zoning, generally, post 

Ordinary legislative function, proposal of amend¬ 
ment to constitution as not exercise of, | 0, p. 40 
Ordinary meaning, 

Constitution construed to give words effect of, 

I 10, p. 82 

Words used in constitution, § 20 
Organic law, 

Constitution defined as, g 1 
Territories, superseding of on accession to state¬ 
hood, f 42, p. 134 
Organization, 

Constitutional conventions, amendment of state 
constitutions, § 8, p. 45 
Constitutional restrictions, g 70, p. 208, n. 42 
Legislative bodies, judicial inquiry into, f ir;2 
Tax, purchasers of corporate property on fore¬ 
closure sale required to pay as Impairment of 
contract, | 355 

Organizations. Religious organizations, post 
Ore lands, taxation, classification for purpose of as 
denial of equal protection, g 520, p. 305 
Origin, 

Classification of constitutions with reference to, 

S2 

Doctrine, presumption in favor of constitutional¬ 
ity of statute, J 00, p. 380, n. 40 
Due process of law guaranty, | 508, p. 545 
Original law, system of government created by, | 1 
Original states, adoption of constitutions by. 4, 5 
Orphanage, intoxicating liquors, statute requiring 
consent for sale within certain distance of as 
valid, g 141, p. 670, n. 86 

Orphans, zoning regulations, due process of law as 
denied by, § 703, p. 1183 
Osteopaths, 

Conditions precedent to right to practice, due 
process of law in respe^ to, | 060, p. 1071 
Licensing, delegation of legislative power, | 13S, 
p. CIO, n. 4 

Medical board, denial of due process hearing be¬ 
fore, S 628, p. 863, n. 66.27 
Outdoor advertising, 

Class legislation in r&spect to fixtures used for, 

I 499 

Judicial inquiry into wisdom, etc^ of legislation 
relating to, § 154, p. 803 
Overthrow of government, 

Assemblage, freedom infringed by l^islation mak¬ 
ing advocacy criminal, g 214, p. 116S 
Candidates for election barred from ballot by leg¬ 
islation as infringing freedom of speech or 
of press, § 213(23) 

Congressional legislation concerning as Infringe¬ 
ment of freedom of speech and of press, 

S 213(14> 

Due process of law, provt^ns for punishment 
in violaticm of, 4 580, p. 628, n. dO 
Freedom of speech and press* 

Including right to advocate, f 2X3(10) 

Preventing state from declaring unlawful¬ 
ness, } 213<2) 

Legislation making action criminal as infringe¬ 
ment on freedom of speech and press, § 213(2» 
Oath of teadiers in public schools, 1206(8), p. 1042 
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Overthrow of government—Continued 

Public einpioyef?s, right of free assembly, i 214, 
p. 1172 

Public ofili-ersi or employt-cs, 

Denial of right to work for advocacy as 
al>ridgniciit of freedom of speech, t 213 
(23) 

Dismissal or denial of due proee:»B, f 000, 
p. 71U 

Religioim lllt*?rty as permitting advocation, { 206 
iLb, p. 1035 

Restricting adv/K.*ation as violation of personal 
lll>erty, | 202. p. 091 
Test oaths, ex post facto laws, I 447 
Overtime pay. actions, vested rights, { 254, p. 1243, 
n. 50 

Ownership, legislation making evidence conclusive of 
as impairment of obligations, f 405 
Oysters, 

Confiscation of, validity of statutes authorizing, 
i 498. p. 281 

Due process of law, regulations as to taking of, 
8 668. p. 1064 

Equal protection of laws, diserimlnatiOB in favor 
of citizens as denial of. 8 503 
Exclusive right to take, validity of grant. | 467 
Lien for poundage fees, privileges or imninnitles, 
4 467 

Navigable waters, fourteenth amendment as guar¬ 
antying right to plant umler. | 458 
Packers, eiiual protmion of law, license or li¬ 
cense tax, I IK«). p. 442 
Planters, class legislation. 8 496, p. 286 
Packages, food, weight and measure regulations as 
denial of due process, t 674, p. 1(^ 

Palpable conflict, necessity of for bedding statute 
unconstitutional. 8 99, p. 429 
Pamphlets, 

Equal protection of laws, advertising classifica¬ 
tion. § 511, p. 341 

of press and speech as Infringed, 
Necmity of license f»>r distribution. § 213(13) 
RegiiUitlon of sale, | 213(Sh p. 1120 
Labor grievance puhlteation by. 8 2ISI20), p. 1142 
Liberty of the press as not confined to, | 213(1), 
p. 1091 

Proposed c*»>iistitutloaal amenilments. puhlldty, 
8 9* p. 54 

Papers, 

Initiative petition to amend state constituUoa 
propwied measure and signaturee, { 7, p. 40, 
n. 24.5 

Right of personal security, 1 
Parades. 

Freedom of speech as infringed by regulations 
of, § 213(8), p. 1119 

Licensing as abridging rdigious freedom, I 206 
(21 p. 1037 

Religious liberty, { 206(1}, p, l<m 
Fardcma, 

Authority of governor in rei^pect to as not subject 
to judicial control* 8 

CSoaditlonal pardon, defeime against charge of vio- 
latlon, due process of law, { 593, p. 68^ m 43.- 
25 

Criminal prosecutionis, due process o£ law, { 593i 
p. 6S4 
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Pardons—Continued 

Ex post facto laws .punishing offenses included in, 
§ 444 

Exclusive power of executive in respect to, § 132 
Executive discretion as conclusive on judiciary, 
§ 156, pp. 822, 823 

Executive order attempting to change judgment 
as invalid, § 172 
Legislature, 

Invasion of pardoning power as encroachment 
on executive, § 132 

Power to remit punishment hy, § 128, p. 521 
Revocaticm of, executive power in respect to, 
§ 172 

Vested right of prisoner, § 221 
Parens patriae, legislature as possessing power to 
legislate in capacity of, § 70, p. 197, n. 96 
Parent and child, 

Action for personal injuries to child by parent, 
due process of law as not violated by, § 618 
Blood test to establish paternity as invasion of 
liberty and safety rights, § 202, p. 989, n. 79 
Criminal abandonment for nonsupport, imprison¬ 
ment for debt, § 204(4) 

Custody of child, 

Determination of right as judicial question, 
§ 129 

Legislature as without power to determine 
right to, § 129 

Minor child of divorced persons, delegation 
of powers by judiciary, § 166 
Privileges or immunities as subject to police 
power to regulate, § 472 
Removal from parental control as violating 
due process of law, § 611, p. 744, n. 60 
Vested right of parent to custody, § 221 
Due process of law, parent’s right of action for 
injuries to child as violative of, § 635 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, pp, 801, 803 
Judicial interference with legislative actions in 
respect to, § 151(1), p. 755 
Juvenile delinquents, generally, ante 
Negligence of minor driving motor vehicle im¬ 
puted to parent as grant of special privilege, 
§ 464, p. 194 

Notice to parent as sufficient to bind child, § 619, 

p. 810 

Property right of parent in child within due proc¬ 
ess clause, § 599, p. 704 

Regulation in public interest as abridging reli¬ 
gious freedom, § 206(2), p. 1038 
Vested property right of minor child, § 225, 
p. 1189 

Vested right of parent to custody of child, § 221 
Parent state, consent to adoption of constitutions in 
case of subdivision, § 5 

Pari materia, sections, amendments or provisions re¬ 
lating to same subject, construction, § 23, p. 95 
Pai^ districts, 

Due process of law, creation, control and regula¬ 
tion as denial of, § 604, p. 723 
Judicial inquiry into wisdom, etc., of legislation, 
§ 154, p. 800 

Paj^zzng; exclusive privilege in respect to, validity, 
S 464, p. 186, n. 42 


Parking and recreation districts, curative stattrte 
validating and confirming organization as special 
legislation, § 461, n. 78 
Parking lots, 

Equal protection of law, license or license tax 
§ 530, p. 442 ^ 

Operators, license, requirement of as denial of 
due process, § 659, p. 1014 
Parking meters. 

Authority to install as unconstitutional delega¬ 
tion of legislative power, § 140, p. 661, n. 69 
Due process of law as violated by ordinance au¬ 
thorizing installation, § 704, p. 1192 
Equal protection of laws, § 534, p. 451, n. 25 
Parking zones, ordinance creating as denial of due 
process, § 704, p. 1192 
Parks, 

Advertising in proximity to, equal protection as 
denied, § 511, p. 341 

Assignment of portion for exclusive use of 
negroes as violative of due process, § 707 

p. 1200 

Commissioners, 

Appointment by courts, legislation authoriz¬ 
ing, § 163 

Delegation of legislative power to, § 140 
p. 675 

Delegation of legislative power respecting to park 
commissioners, § 140, p. 675 
Discrimination because of race or color as denial 
of equal protection of laws, § 542, p. 475 
Districts, local option in respect to establish¬ 
ment of, § 142, p. 684 

Due process of law as violated by establish¬ 
ment of, § 660, p. 1034 

Equal protection of law, legislation providing 
for as not denial of, § 531 
Freedom of speech or of press as infringed by 
regulation of, § 213(8), p. 1116 
Permit for public gatherings in as not abridgment 
of right of assembly, § 214, p. 1169 
Privileges or immunities, regulations as to use, 
§ 476 

Religious liberty, legislation concerning, § 206(2), 
p. 1035 

Separate provisions for different races, privileges, 
or immunities as abridged by, § 483 
Vested property rights in area dictated as, § 225, 
p. 1187 

Vested rights in maintenance, § 244, n. 95 
Parliamentary law, judicial review of decision of leg¬ 
islative body on question of, § 152 
Parlor car companies, 

Oross receipts tax, due process of law, § 648, 
p. 964 

Taxation, classification for purpose of, § 648, 
p. 952 

Parochial government, provision for optional plans, 
self-executing nature, § 52, p. 154, n. 24 
Parochial schools, legislation restricting as abridg¬ 
ment of religious liberty, § 206(3), p. 1041 
Parol evidence, diseases, due process of law, § 621, 
p. 815, n. 65 
Parole, 

Classification, equal protection of laws, § 564 
Due process of law as violated by, § 593, p. 684 
Ex post facto laws relating to, § 442, p. 151 
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Parole—Continued 

Executive discretion as conclusive on Judiciary, 
i 156, p. 823 

Governor’s power as subject to judicial review, 
5 157 

Guaranty of open court and remedy fur injuries 
as infringed by legislation rf*spe<'ting. | 711 
Imposing condition enlarging sentantx*, ^ 172, n, 57 
Judicial interference with b^glsiatlve actions in 
respect to, $ 151(1), p. 755 
Jury trial on question of violation, aisdlshment 
as ex post facto law, | 445 
Legislature, 

Act authorizing system as constitutional. 
S 128, p. 521 

Provision for as encnjacliment on imrdoning 
power of executive, i 132 
Order for as ©reating contractual obligations pro- 
tw^ted from impairment, | 285, p. l.W 
Punishment of violators, grant of »i>ecdal privb 
leges l>y state, S 464. p. ll>l» 

Vested right of prisoner to, |S 221 
Waiver, jury trial, equal protet^tion of laws, ( 5«»3, 
p. 526 
Parole lK>ards, 

Judicial inquiry into wimlom, etc,, of legislation, 
I 154, p, 803 

Orders, etc., legislation by means of, § 160, p. K'2 
Partial unconst it ntionality. 

Construction in favor of partial validity, 08, 
p. 370 

Presumption in favor of constitutionality of re¬ 
maining portion of statute as affected by, 
§90, p, 443 

Particularity, allegation of uncHuistitutionality of 
statute, § 96, pp. 334, 335 
Parties, 

Determination of constitutional questions. 

Dependent on jurisdiction of, § 94, p. 306, 
n. 41 

Limited to, § 94, p. 322, n. 65 
Due process of law, civil proceedings, j 61S 
Essential or necessary parties as judicial rather 
than legislative question, § 128, p, 539 
Impairment of obligations, statutes relating to, 
§ 403 

Political parties, post 
Raising constitutional quest urns, § S3 
Representation as denial of due process of law% 
I 61S 

Retrospective laws affecting, validity, | 418, p. 112 
Vested rights in respect tOi § 2ti7 
Partition, 

Attorney fees in actions for, due process of laws 
violated by allowance, § 627, n. 25 
Civil procedure, regulation of as denial of due 
process, § 611, p. 748, n. 68 
Due process of law, withdrawal or change of rem¬ 
edy as violation of, § 614, p. 769 
Judgment, due process of law, § 625, p. 838, n. 00 
Legislation authorizing sale of property as denial 
of due process, § 647, p. 942 
Cil and gas leasehold inter^t, grants or privileges 
by state, § 464, p. 185 
B^ro^pective iaws» $ 41% p. 114 


Partition fences, 

Couip<*nsiitio« for teiefits conferred wltlmut own- 
erV consent, flue process of law, § 947, p, 943 
Due pro<*e.i!« of law, regulation as denial of, I 707, 

p. 1202 

Legislation authorizing loc?al nTithoiitles to d«4er- 
mlne as encroachnscnt on judiciary, I 173, 

p. 888 

Partnership, 

Assets, judicial sales, linpaimiciit of obligalionsr. 
* 411 

Dissfdutlon suit, hearing, deiiiul of opportunity as 
violative of due i 622, p. 821, n. 87 

Income tax on distributive share of decc*ased 
piirtner, validity of law imposing, § 657, 
pp. 998, 999 

Notice to partner as suffl«4ent to bind interest of 
copartner, § 619, p. 810 

Privilege taxes, e«|ual prot<K.*tion of laws, | 529, 
p, 423, n. 3 

Status of partners as employees under work¬ 
men’s <.‘ompensation statute, $ 90, p. 2^5. 
n. 53i!> 

Party walis, 

C<imi>ensation for benefits conferr**«i without oivn- 
er’s consent, due proei^ss of law, § 017, p. 943 
Due pnieess of law, legislation respecting as v!o- 
lnti»m of, i tU^) 

Legislation emlKidying custom pertaining to as 
depriving landowner of vmtad rSgtds, | 225, 
p. 1187 
Passengers, 

Accident insurance, judicial inquiry into wisdom 
of legislation ndating to* § 154, p. 

Common law liability of railroad for injuries to, 
enlargement as denial of eciual protection, 
{ 555 

Legislative classification as subject to Judicial in¬ 
terference, i 151(4) 

Passports, ex post facto laws, § 437 
Patents, 

Congressional power to grant self-executing pro¬ 
visions of constitution, § 51, a. 6 
Judicial Inquiry into wisdom, etc., of legislation, 
§}!U,p,m 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 755 
Powers of governor in Issue as judicial matter, 
I 145, p. 699 

Vested rights In. § 225, p. 11S9 
Paternity proccjcdings?, ct>rrol«>ration of testimony of 
access, equal protection of laws, § 063, p. 02% 
n. 21 

i^triotic purpocfes, regulating solicitation of funds 
as restricting personal liberty, § 202, p. 994 
Paupers, 

Adjudication as insane, power of court, f 165 
Administration of system for relieving aged 
pauper^ validity of statute conferring power 
on courts, $ 1(^ p. 841 

Allowance for compensation erf attorneys ap¬ 
pointed to defend statute restricting courCs 
right, i 129 

Children, power of mayor to commit to state in¬ 
dustrial school, i 173* p 886 
Cost of support, recovery by state, retroactive 
laws, } 415, XL 15 
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Paupers—Continued 

Costs or security for, legislation authorizing ac¬ 
tion without as grant of special privilege, 

§ 464, p. 198 

Delegation of legislative power respecting relief 
of, § 138, p. 632 

Dependent individuals, laws for care of as not in¬ 
fringement on right of personal liberty, § 202, 
p. 994 

Inebriates, statute providing for sending of to 
private institutions as valid delegation of I 
power, § 137 

Judicial inquiry into wisdom, etc*, of legislation i 
relating to, § 154, p. 803 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 755 

Retroactive laws relating to care of, validity, 

§ 416, n. 15 

Vested rights in statutes relating to support, § 221 
Paving, 

Street railroads, requirement as denial of due 
process, § 698, p. 1166 

Streets, public improvements, legislation author¬ 
izing as denial of due process, § 660, p. 1033 
Pawnbrokers, 

Class legislation, § 496, p. 266 
Classification in respect to, validity, § 498, p. 287, 
n. 56 

Due process of law, regulation without denial of, 

§ 668, p. 1062 

Equal protection of laws as abridged by regula¬ 
tion of, § 511, p. 342, n. 8 

Judicial inquiry into wisdom, etc., of legislation, 

§ 154, p. 803 

Legislation limiting number as denial of privi¬ 
leges or immunities, § 473, p. 216, n. 88 
License or license tax, equal protection of law, 

§ 530, p. 442 

Liens, due process of law as violated by statute 
creating, § 631, p. 882 

Limiting number of shops, delegation of legisla¬ 
tive power, § 140, p. 658, n. 36 
Revocation of license by local oflScers as encroach¬ 
ment on judiciary, § 173, p. 887, n. 25 
Payment, 

Impairment of obligations, I^slation affecting 
amount and medium of, § 360 
Securities issued by ^ate, impairment of con¬ 
tractual obligations, § 289 
Taxes, presumption of as grant of exclusive priv¬ 
ilege, § 464, p, 195 

Vested right in respect to medium of, § 239 
Peace, power of Congress to conclude as not depend¬ 
ent on affirmative grant of constitution, § 68, 

p. 182 

Peace bond, 

Delegation of legislative power to judiciary, § 139, 
p. 646 

Detention for default as involuntary servitude, 
§ 203(5) 

Peaceable assembly. 

Determination of lawfulnesis by local peace of¬ 
ficers as encroachment on judiciary, § 173, 
- * p, 887 ' ' 

fourteenth Amendment As guarantying, § 458 
Pecuniary damage, -sufficiency of “Interest to test con¬ 
stitutionality of law, $ 76, p; 236 


Peddlers. Hawkers and peddlers, ante 
Penal institutions, state discipline, power of congrea 
to legislate, § 69, p. 189, m 79.05 
Penal statutes, construction in favor of constitution¬ 
ality, § 98, p. 387 
Penalties, 

Assessments for public improvements, due proc¬ 
ess of law as violated by provision for, f 663 
Classification in respect to, § ^0, p. 293 
Courts as without power to create in construing 
statutes, § 151(1), p. 733 
Delegation of legislative power, 

Respecting to local government, 8 140, p. 652 
To prescribe, § 138, p. 594 
Determination of constitutional questions in suit 
to enjoin enforcement, § 95, p. 328, n. 96 
Discretion in respect to amount of, § 549 
Due process of law, statute imiwsing as violative 
of, § 640, pp. 899-905 

Equal protection of law, liability for, § 549 
Impairment of obligations, legislation relating to, 

§ 396 

Imprisonment for debt in action for, | 204(1) 
Judicial inquiry into wisdom, etc., of legislation, 

§ 154, pp. 795, 807 

Legislative provision In respect to as encroach¬ 
ment on judiciary, § 126 

Power of court to remit, validity of statute au¬ 
thorizing, § 165, p. 841 

Remission by legislature, constitutionality of pro¬ 
vision, § 132 

Retroactive operation of constitutional provisions 
relating to liability, § 40, pp. 126^ 128 
Summary proceedings, due process of law, S 612, 
p. 761 

Taxation, post 
Vested rights in, § 255 
Pending proceedings, 

Applicability of statute relating merely to mat¬ 
ters of remedy, § 259 

Legislative provisions affecting as encroaching on 
judiciary, § 128, p. 522 

Retrospective laws affecting remedies, validity, 
§ 418, p. 108 

Vested rights and remedy, § 259 
Pensions, 

Deductions from salary or wages, legislation pro¬ 
viding for as violation of due process, § 689(1) 
Due process of law, 

Creation and payment as violation o^ § 707, 

p. 1201 

Summary proceedings with respect to as de¬ 
nial of, § 612, p. 757 

Equal protection of law, statute relating to as de¬ 
nial of, § 515 
Fund, 

Provision establishing and providing p^opo^ 
tion of tax revenue allocated as self-ex¬ 
ecuting, § 56 

Vested right of pensioners, § 225, pi 1189 
Impairment of obligations in respect to, § 318 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 803 

! Judicial interference with legislative actions ia 
respect to, § 151(1), p. 755 
Legislation regulating contracts theretofore ex¬ 
ecuted as impairm^t of obligation, { 349 
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Pensions—Continued 
Public officers, 

Requirement of contribution to as denial of 
due proeesst § 600, p. 708 
Vested rights, | 251, p. 1231, n. 43 
Retroactive laws changing or modifying rights 
not yet vested, j 417, p. 106, ii. 41.5 
Systems, delegation odC l^slative power re.spect- 
ing municipal corporations, { 140, p. 66i) 
Taxation for purp<^ of providing fund, due 
process of law as violated by, $ 648, p. 951 
Vested rights, § 252 

Waiver, § 90, p. 273, n. 40 
Widows, clai^ification in respect to, | 498, p. 281 
Peonage, involuntary servitude as Including, S 203<1), 
p. 995 

People, delegation of legislative powers to, i 134 
Percentage of voters, initiative naeasure, required to 
propose, $ 7, p. 40, n. 25 
Peremptory challenges, 

Criminal prosecutions, equal protection of law, 

§ 563, p. 526 

Disqualification of judge, legislative power to pro¬ 
vide for, S 128, p. 539 

Ex post facto law changing number allowed, 

§ 445 

Prevention of mixed jury as denial of equal pro¬ 
tection, S 640, p. 460, n. 28.15 
Performance of act, mandatory provlslcms of constitu¬ 
tion, S 63 
Periodicals, 

Freedom of speech or of press as infringed by 
regulation of sale, J 213^8), p. 1120 
Liberty of the press as not csonfined to, } 213(1), 
p. 1091 

Place of sale, regulation as denial of due process, 

$ 670 I 

Periods of que^ioning, confesdons in criminal prose- ! 

cutions, due process of law, { 588, p. 648 I 

Perjury, 

Conviction obtained by perjured testimony as de¬ 
nial of due process, § 591, p. 661 
Indictment for after acquittal of wilful depriva¬ 
tion of rights, due process of law, i 579, 
p, 621, n. 14 

Juvenile delinquency laws, equal protection of 
laws, S 563, p. 522, n. 14 
Opening of judgment previonsly obtained by, $ 271 
Prosecution for as abridging freedom of speech, 

S 213(5), p. 1109 

Permissive import, words having as used in constitu¬ 
tion, S 61 
Permits, 

Application of water, legislation empowering 
water commissioners to issue as encroach¬ 
ment on judiciary, f 173, p. 879 
Building, refusal to grant as denial of due proc¬ 
ess, § 703, p. 1178 

Estoppel of person accepting from questioning 
validity of statute or ordinance requiring, 
S 90, p 280 

Foreign corporations, objection to validity of stat¬ 
ute affecting right to renewal, f 90, p. 276 
Motor carriers, requirement of as denial of equal 
protection of law, { 618^ p 376 
Perpetual franchise, dele^tlon of legislative power 
to grant, 5 140, p 659, a, 43 


Perjjetuatiun of testimony, due process of law in re* 
1^4 to, i 61S, n. 96 

Perpetuities, judicial interference with legislative ac¬ 
tions in respjct to, f 151|1K P 755 
Personal activitit^s of judgcH, validity, { 165, p 542 
Pers«>iial and Individual rights, 

Availaliility of constitutional guaranties, i 19», 
pp. 976, 978 

Due pnx'ess of law, § 56S, p 546 

Aclminis^trative decision interfering with, 

I 628, p. 852 

Rights protecte<l, {{ 569(2), 574 
Ekjual protection of law, applic^atlon of amend¬ 
ment to fenleral constitution, § 69 
Equal treatment ami facilities of privileges pro- 
vidtHl from public funds, | 53S 
Jury trial m essential to due process, I 623 
Licen^ and license taxes, imposition of as not 
violating guaranty, { 201 
Limitations on, | 199, p. 980 
Police power as effecting, due process oi law, 

§ 571, p 592 

Presumptions, intention to take away or destroy, 
118 

Protraction of, | 199, p 975 

Inherent powers of courts, } 144, p 684, n. 6 
Self-executing provisions of constitution for pro¬ 
tection of, } 50 

Vested nature of, §{ 221-224, pp, 1180-1186 
Voter’s right to challenge constitutionality of 
statute not affecting, S 79 
Waiver or estoppel, questioning constitutionality 
of statute, I 89, p 264, m 2.65 
Personal discrimination, privileges or immunities as 
abridged by, U 482-484 

Pen 5 i>iml enmity, police regulations, $ 195, p. 944 
Pera>nal freedom, pursuit of happiness, { 208 
Personal holding companies. 

Congressional power to tax as limited by due 
process clause, ! 656 

Income tax, due process of law, f 65T, p. 907, 
a 98 

Personal injuries, 

Damages as not recoverable for under unconsti¬ 
tutional statute, I 101, p 47€k n. 73 
Deceased employee, representative actloii for as 
within due process claiuse, { 618 
Determination of constitutional questions as de¬ 
pendent on, § 94, p. 314 

Due process of law, statutes Imposing liability 
as violation of, { 632 
Employees, 

Dae process of law as violated by statutes 
imposing liability for, t 634, 886-896 

V^ted right of employer in respect to exist¬ 
ing rules of law concerning respoilslhl^ 
ity, S iJ39 

Equal protection of law, liability for, { 551 
Infants, notice requirements as violative of due 
process clause, i 613, p 777 
liberty to contract as infringed by laws forbid¬ 
ding settlement of actions for, { 210, p 1076 
Presumption of constitutionality of statute where 
injury would result from declaring void, 
S 99, p 445 

Eight to attack oonstilutionaHty of statute as 
dependent on, { 76b p 231, xl 4& 
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Self-executing provisions of constitution guaran¬ 
teeing remedies for, § 50 
Vested rights, § 254, p. 1245 
Personal liberty, 

Constitutional guaranty of, §§ 202-204, pp. 987- 
1014 

Guaranty of, § 199, p, 980 I 

Xdfe, liberty or property, generally, ante 
limitations and restrictions, § 202, p. 990 
Natural rights, § 199, p. 975 
Police power, limitations under, § 202, p. 990 
Personal property taxes, distress warrant issued by 
court for collection, validity of statute authoriz¬ 
ing, § 165, p. 843 

Personal representative, notice to as suflBcient to 
bind widow and heirs, § 619, p. 810 
Personal safety, prisoners, due process of law, § 584 
Personal security, 

Gruaranty of, § 205 
Limitations on restrictions, § 205 
Natural rights, § 199, p. 975 
Pers.onal service. 

Due process of law as required to support per¬ 
sonal judgment, § 619, p. 786 
Liberty to contract, 

Abridged by legislation fixing or regulating 
prices, § 210, p. 1076 

Including right to fix price for, § 210, p. 1067 
Price, validity of legislation regulating, § 473, 
p. 215 

Persons non compos mentis, legislative provision for 
disposition of real estate as not encroachment on 
judiciary, § 120 

Persuasive character, legislative finding on question 
of statute’s constitutionality, § 97, p. 349, n. 81 
Pesthouse, legislative provision authorizing guardian 
to sell real estate for erection of as not encroach¬ 
ment on judiciary, § 120 

Pests, destruction of property to prevent spread of, 
due process of law as violated by legislation au¬ 
thorizing, § 645, p. 914 

Petition, guaranty of right, § 214, pp. 1162-1173 
First amendment, § 214, p. 1162 
Limitation, § 214, p. 1165 

Police power as limitation on rights, | 214, p. 1165 
Petroleum products, equal protection of law, regula¬ 
tion of production, etc., as denial of, § 511, p. 349 
Pharmacy, 

Conditions or restrictions on exercise of profes¬ 
sion, power of state to prescribe, § 473, p. 216 
Conditions precedent to right to practice, due 
iwrocess of law in respect to, § 669, p. 1071 
Equal protection of law, regulation as denial of, 

§ 511, pp. 353, 354 

Licenses, pharmacists revocation or suspension, 
delegation of legislative authority, § 138, 
p. 611, n. 14 

Ownership, statutes relating to as denial of due 
process, § 673 

Vested right to engage in business of, § 224 
Plieasantis, breeding and sale of, regulation of as vio¬ 
lation of due process, § 607 

JPhiiantbropic homes for old people, zoning ordinance 
as violating due process, § 703, p. 1183 
PhHahthroific purposes, regulating solicitation of 
funds as restricting personal liberty, § 202, p. 994 


Philippine Islands, 

Alteration of citizen’s nationality by creation o! 
republic as denial of due process, § 707 
p. 1199, n. 20.50 

Bill of rights, equal protection of laws, guaranty 
of, § 502 

Due process of law, vessels in coastwise trade 
required to carry mails free for government 
as denial of, § 698, p. 1154, n. 74 
Equal protection of law, regulations respecting 
language in which account books are to be 
kept as denial of, § 511, p. 357 
Government, statute providing payment of taxes 
into treasury as unlawful delegation of legis¬ 
lative power, § 133, p. 562, n. 37 
Photographers, 

Class legislation, § 496, p. 267 

Equal protection of law, license or license tax, 

§ 530, p. 442 
Licensing, 

Delegation of legislative power, § 138, p. 610, 
n. 7 

Requirement as denial of due process, § 650, 
p. 1014 
Photographs, 

Criminal suspect, privacy by yielding to public 
good, § 205 

Person not under arrest as denial of due process 
of law, § 574, n. 76.40 

Regulation of practice as denial of due proce^ 

§ 669, p. 1072, n. 29.5 
Right of privacy, § 213<17) 

Trial, exclusion of press as infringing freedom 
of speech and of press, § 213(11) 

Physical examinations, 

Accused, evidence, due process of law, § 589, 
p. 651 

Railroad crew men, requirements as to as denial 
of due process, § 698, p. 1158 
Insurance claimants, privacy right, § 205, n. 22.7 
Physicians and surgeons. 

See, also. Professions, post 
Advertisement, 

False name, freedom of speech and of presss 
as infringed by prohibition, § 213(7), 
p. 1115 

Regulation of as denial of due process, § 0^ 
p. 1069, n. 16.55 
Births, report of, § 701 
Class legislation, § 496, p. 267 

Qualifications, validity, § 498, p. 287, n. 56 
Compensation as not exempt from process, privi¬ 
lege as granted by, § 463 

Compulsory military service, due process of law, 
§ 577 

Conditions and restrictions on practice of profes¬ 
sion, § 473, p. 215 

Conditions precedent to right to practice, due 
process of law in respect to, § 669, p. 1070 
Deaths, report of, § 701 

Judicial inquiry into wisdom, etc., of legislatic® 
relating to, § 154, p. 803 

Judicial review of departmental regulations for 
examining and licensing of medical practi¬ 
tioners, § 156, p. 826, n. 44 
Law regulating as abridging religious liberiy» 
S 206(2), p, 1039 
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Physi<*ians and sni^eons—Continued 
License, 

Eoual prf»tection of law in pespc*<‘t to, J 530, 
p. 440 

Legislative provision vesting r>ower in board 
to grant or revoke as eneroiiehment on * 
judiciary, i 120 

Requirement as denial of due procxs^f*, | 050, 
p. 1015 

Medical examiners, 

Discretionary or quasi-jiuliclal powers, dele* 
gation to, § 173, p. 800, n. S2 
Fact llndln^, power in resi»ect to, { 173, 
p. 871, n. 83 

Military conscription, elass legislation, | 408, 
p. 278, n. 17.5 

Misconduct, workmen’s compensation laws as de¬ 
nial of equal protection, § 552, p. 406, n. 8.50 
Report of births, deaths, etc., re<iuirement of as 
denial of due process, § 701 
Revocation of lictnise, 

lAJgislatlve provision for as encroachment on 
judiciary, J 12J> 

Proceedings for as not criminal prosecution 
within due process clause, H 570, p. 623 
Testimony to professional opinion witla^ut wm- 
pensiition in advan(*e, nspiirement as denial 
of due process, { 701 

Validity of statute, perstins entitled to question, 

I 84, iL 71 

Vested right to engage in practice of, { 224 
Picketing, 

Assemblage, proper exercise of peaceable n^^sem- 
blage, J 214, p, 1171 

Class legislation respecting, $ 497, p. 272 
Due process of law*, legislation authorizing as 
violation of, $ 684, p. 1100 
Enjoining peaceful acts emneslied with contem¬ 
poraneously violent conduct, $ 613, p. 704, 
n. 59 

Equal protection of law, statute permitting as 
denial of, § K)9, p. 5(Kl 

Freedom of speech and of press as Infrlnginl by 
regulations prohibiting, { 213^20) 

Injunction, 

Involuntary servitude, f 203(3) 

Prevent, infringement of freedom of speech, 

§ 213<25) 

Mass picketing, due process of law, g 684, p. 1103 
Ordinance prohibiting as grant of special privi« 
lege, § 404, p. 192 

Personal liberty right, § 202, p. 993, n. 94.10 
Police regulations, § 194 

Privileges or immunities as abridged by ordinance 
prohibiting, § 488, n. 86 
Product picketing, § 684, p. 1102 
Waiver of right, S 89, p. 265, n. 7 
Pickup and delivery service, express companies. 
Delegation of legislative power to regulate, { 13S, 
p. 595 

Requirement as denial of due process, § 698, 
p. 1170 

Pictures, right of privacy, § 213(17) 

Piecemeal litigation, due process of laws requiring, 
f 611, p. 749 

Pigeons, vested rights in raising as hobby, i 239, 
n.2.30 


Pilots, 

Equal protection of laws, regulation aa denial 
of, i 511, p. 350 

LlctuiH4», n.^p2irvment as denial of due process, 
§ tV»9, p. 1014 

Pin tmll nnichini s. due pnxess of law, regulations as 
denial of, | 675. n. 19 

Pili4* l^nt^s, 

Computation of taxes, executive powers as on* 
croacimient on judiciary, |i 173, p. HT9 
Due proc^-Ks of law, regulation as ilenlal of, § 698, 
p. 1170 

Indian lands, grant of right of way over as de¬ 
nial of due pr«‘4‘*?ss, § 601 

Meters, rei|uireme«t as to installation as denial 
of due process, | 698, p. 1170, n. 32 
Operators, privilege tax, dise pnx.*esa as denied 
by requirement of, { 659, p. 1919 
Regulation of conduct of business as impairment 
of obligations, } 373, p. 41 

Reports, requirement as denial of due process, 
S 69S, p. I17i>, II. 32 

Piracy of styles or de:s«ignii, judicial Iminlry Into wis- 
dc*m, etc., of legislation for prevention of, J 154. 
p. 792 

Pistols, i^ermits to carry, validity of statuh*s author¬ 
izing court to Issue, f 165, p. 842 

Placariis, 

Equal protection of laws, adverttslng cla.s.siflca- 
tion, I 511, p. 341 
Freedom of speech and press. 

Including use. S 213(1), p. 1091 
Infringement, 

L^slatlon prohibiting distribution or 
display, | 213(8), p. 1120 
Begulatum and distribution, | 213(8), 
p. 1117 

Permit for carrying in public parks as abritlge- 
ment of right of assembly, { 214, pu 1169 
Proposed constitutional amendment, posting 
about polling places describing, $ 0, p. 54 

Place, 

Business transactioxm, regulation of as violation 
of due process. $ 670 

Performance of contract. Impairment of obliga¬ 
tion by legislation relating to, § 359 

Plain conflict, necessity of for holding statute uncon¬ 
stitutional, IJKI, p. 429 

Plain language, construction of constitution using. 
S 19, p. 87 

Planning commission, necessity of approval of parking 
facilities as delegation of legislative is^#wer in 
administrative agency, } 140, p. tS55, n, 27 

Plant diseases. 

Authorization of disinfection as violation of due 
process, § 707, p. 1201 

Delegation of legislative authority, | 138v p. 589 
Delegation of legislative power for extermination 
of, § i:t8. p. 5S9 

Destruction of proi>erty to prevent spread, due 
pnH*ess of laws violated by legislation author¬ 
izing, { 645, p. 915 

Playgrounds, 

Discrimination because of race or color as denial 
of equal protection of laws, { 542, p. 475 
Separate provisions for different races, privileges 
or Immunities as abridged by» 0 463 
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Plays, freedom of speech and of press, § 213(18) 

Based on facts of pending case, injunction to 
prevent performance as abridging, § 213(25) 
Plea, due process of law, necessity of in criminal 
prosecution, § 588 
Plea in abatement. 

Constitutional questions raised by, § 96, p. 342 
Nonresidence, striking as denial of due process, 
§ 620, n. 37 

Plea in bar, constitutional questions raised by, § 96, 
p. 342 

Plea of guilty. 

Due process of law, § 588 

Criminal prosecutions, lack of counsel as 
denial, § 591, p. 669, n. 96.10 
Ex post facto law changing effect of, § 444 
Time limiting withdrawal as denying right of 
trial by jury, § 84, n. 70 

Waiver of constitutional rights under federal and 
state constitutions by, § 91, n. 93 
Pleading, 

Classification in respect to, § 500, p. 292 
Demurrer, 

Constitutional questions raised by, § 96, 
p. 342 

Hearing on ruling as essential to due process, 
§ 620, n. 37 

Vested rights, rules of pleading, § 268 
Construction, determination of whether constitu¬ 
tional question was properly presented, § 96, 
p. 334 

Contempt proceedings, due process of law, § 578 
Criminal pleading form, competency of court to 
establish, § 128, p. 520, n. 75 
Defect in as affecting power to pass on constitu¬ 
tional question, § 94, p. 319, n. 56 
Determination of constitutional questions, issues 
as required to be raised by, § 96, p, 332 
Determination of constitutionality of statute on, 
§ 95, p. 325 

Due process of law, civil proceedings, § 620 
Equal protection of law, effect of, § 562, p. 513 
Impairment of obligations, statutes prescribing 
rules of, § 404 

Legislative regulation of as encroachment on 
judiciary, § 128, p. 539 

Striking of as denial of due process, § 620 
Vested right in rules of, § 268 
Pledges, 

Impairment of obligation as within protection of 
constitution, § 346 

Liens, due process of law as violated by statute 
creating, § 631, p. 882 
Vested rights in pledgee remedy, § 260 
Plenary powers, 

Legislature, § 70, p. 197 
Police power of state, § 174 
Plumbers, 

Due proc^ of law, regulation without denial of, 
§ 668, p. 1063 

Equal protection of law, regulation as denial of, 
§ 511, p. 358 

Judicial injuiry in respect to legislative classi- 
; icatioh, § 154, p. 814 

requirement as denial due process, 
5 659,1^.1614 ; ; - 


Plumbers—Continued 

License or privilege taxes. 

Class legislation, § 498, p. 288, n. 62 
Equal protection of law, § 530, p. 442 
Police regulations in respect to, § 189 
Vested right to engage in business, § 224 

Plural amendments, state constitutions, § 7, p. 38 

Poisons, 

Equal protection of law, regulation of sale as de¬ 
nial of, § 511, p. 353 

Judicial inquiry into wisdom, etc., of legislation, 

§ 154, p. 803 

License for sale, grant of special privileges by 
state, § 464, p. 196 

Polestar, construction of constitutions, § 16, p. 74, 
n. 39 

Police commissioners, 

Appointment by court, legislative authority for, 

§ 163 

Delegation of legislative power, § 140, p. 653, n. 11 

Police courts, 

Criminal prosecutions, appeal as to due process, 
§ 594, p. 589, n. 60 

Judge, judicial review of appointments with re¬ 
spect to denial of veterans preference, § 139, 
p. 640 

Police department, 

Estoppel to raise constitutional questions, § 90, 
p. 277, n. 74.5 

Minimum wages, retroactive legislation, § 417, 

p. 106 

Police jury. 

Appointment of additional members by executive 
officers as not encroachment on legislature, 
§ 169, p. 514 

Executive discretion as conclusive on judiciary, 
§ 156, p. 823 

Police justices, statute providing for appointment by 
village council as unwarranted delegation of leg¬ 
islative power, § 140, p. 660 

Police officers, income tax returns, requiring to pro¬ 
duce in investigation of gambling activities as 
violating liberty rights, § 202, p. 992, n, 92 

Police power, §§ 174-198, pp. 889-973 
Abridgement of power, § 179 
Accountancy, regulation of, § 189 
Alienation of, § 179 

Amendment of federal constitution as affecting, 
§ 196 

Amusement as subject to, § 192 
Antecedent’s contract for performance of serv¬ 
ices, impairment of obligation, § 349 
Apprenticeship, regulations as to, § 189, n. 8 
Assembly and petition, right of as subject to, 
§ 214, p. 1165 

Barbering, regulation of, § 189 
Billboards as subject to, § 191 
Bill of rights as controlling over, § 196 
Boards, delegation to, § 178, p. 912 
Building regulations under, § 184 
Buildings as subje^ to, § 191 
Business, regulation imder, § 188, pp. 925-934 
Camp meetings* regulations under, § 185 
Carpet beating by steam power as sfubjeet to reg¬ 
ulation, § 189 

Callers, regulation under, | 698, p, 1154 
Changed conditions as affecting, 5 175, p. 905 
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Police power—Continued 

Charters, regulations contrary to as unwarrant¬ 
ed, i m p. 1374 
Cheating, prevention of, $ 187 
Cigarettes as snhjeit to, 1191 
Citizenship regulated under, J 194 
Class regulation, | 17o, p. 903 
Classes, exercise for exclusive benefit of, | 195, 
p. 944 

Classification under, 

Due process of law as prohibiting, { 571, 
p, 593» n. 44 

Equal protection of law as affecting right, 
j 507 

Legislative detenninution of reasonablenesH, 
§ 198, p. 972 

Commissions, delegation to, f ITS, p. 912 
Competition, restriction under, | 189, n. 8 
Confiscation of private property under guise of, 
I 209, p. 1063 

Conflict with constitution, f 196 
Continuing nature of, 5 175, p. 906 
Contracts protected under, § 175, p. 901 
Ck)nvict labor, hiring out, impairment of contrac¬ 
tual obligations, f 293 
Corporations, ante 

Cost of complying with regulation as element 
bearing on reasonableness, f 11^ p. 965, n. 89 
Counties, delegation of power to, § 178, p. 912 
Coupons, regulation under, { 683 
Damnum absque indwria, exercise of power, { 199, 
p. 982 

Dance halls as subject to, f 192 
Dangerous occupations regulated under, ) 184 
Definition, 5 174 
Delegation of, 5 178, pp. 900-915 

To municipal corporation, | 140, p. 655 
Deprivation of property without dne process of 
law* under power of, § 602, p. 715 
Destruction of property as result of exercise of 
as taking without due process, f 645, p. 914 
Discretion in exercise of, S 175, p, 898, n. 95; 

§ 198, p. 954, n. 72 
Distinctions, § 174 

Dogs, charge ass^sed against keeping of, } 174 
Drunkenness punishable under, { 185 
Due process of law% guaranty as affecting, | 571, 
pp. 588-689 

Economic conditions, change In as atfceting, § 196 
Education, right as subject to, f 207 
Educational matters as subject to regulation, 
! IM 

Emergencies, 5 194 

Dependency on, % 175, p. 8^ n. 74 
Legislation enacted under, | 195^ p, 945 
Moratorium laws, validity of, f 3^3, p, 76 
Necessity to exercise of, 4 175, pw 8^ n. 74 
Enforcement, { 180 

Judicial power in respect i 198, p. 951 
Equal protection of laws. 

Denial by regulation of trade or business, 
I 510 

Legislation in exercise of police power as not 
denial of, $ 507 


Police power—Continued 

ExcluHive franchises, grant of as subject to, 
I 326 

Exemptions from operation of general laws un¬ 
der, i 465. p. 200 
Exhaustion of, 1175, p. 906 
ExpCHllency of regulations, leid^ihtive determina¬ 
tion, 1198, p. 952 

Federal government, right to exercise, { 177 
Ferries, grant of right to maintain as subject to, 
1326 

Fires, regulation uncier exercise of, f 184 
Fourteenth Amendment as affecting, | 196 
Fntncbiises, 

Adver>4ely affected by exercise of, I 286 
8ubjK*t to regulation under, | 241, p, 1221 
Fraud, prevention of, 1187 

Freeilom of speech and of press as limited by, 
li 213<2), 213(1) 

General welfare, f I 174,182 

Legislative determination of question, | 11^, 
p. 96S 

Promotion uf, 1174 
Subject of, f 1S2 
Health, promotion of, | 174 

Immoral or inde<*ent acts prevented under, { 186 
Impairment of obligations In exercise of, § 281, 

pp. 

Implied delegation of. § 178, p. 900 
Inherent nature of, § 174 

Interference by courts with regulations, | 1^ 
p. 907 

Judicial determination of validity of relations, 
S 108, pp. 951-973 

Judicial inquiry into reasonableness of exercise, 
§ 154, Pw 813 

Judicial power to determine proper exercise of, 
1144, p. C^l 

Junk dealers as subject to regulation under, § 1^ 
Laundries as subject to regulation under, § ISO 
Leases as protected by impairment of contractual 
obligation, | 345 

Legislative determination of policy, wiadom, etc., 
of n^gulationa, {1^ pfp. 951*973 
Legislative duty to make laws for protection of 
public health under, f 138, p. 617 
Liberty of contract as subject to legitimate exer¬ 
cise of, { 211, p. 1081 

Liberty to contract as subject to^ | 210, pp. 1070, 
1071 

Employment contracts, § 211, p. 1078 
Limitations on, | 175, p. 8 1^198, pp. 

938^^ 

Due process of law, 1571, p. 589 
Litigatbm, dlsscouragement of unnecessary liti¬ 
gation, I 194 

Loans of money as subject to rt^lation under, 
f 194 
Lotteries, 

Grant of right to operate as subject to, { 326 
Revocation of license to operate as impair¬ 
ment of contractual oblfgatfons, $ 288 
Maxim founded upon, f 175, p. 896 
Mode of exercising, S 180 
Monopolies^ grant of as subject to, f 326 
Morals, prcmsotion off $ 174 
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Police power—Continued 
Municipal corporations 

Contracts or grants as subject to exercise 
of, § 309 

Delegation to, § 178, p. 910 
Natural person subject to, § 190 
Natural resources, 

Development under, § 194 
Subject to, § 373, p. 42 
Nature of, 1175, p. 891 

New inventions as affecting exercise of, § 175, 
p. 905, n, 19 

Nonexercise of as affecting right, § 175, p. 906 
Occupations, regulation under, § 188, pp, 925-934; 
§ 189 

Peddlers, regulations respecting notes given for 
articles or rights sold, § 187 
Penalties and forfeitures, legislation imposing as 
not impairment of obligation, § 396 
Personal liberty limited and restricted under, 
§ 202, p. 991 

Personal rights invaded under, § 199, p. 982 
Persons entitled to exercise, §§ 176-179, pp. 906- 
915 

Places and things subject to, § 191 

Plumbers as subject to regulation under, § 189 

Policy of regulations, 

Judiciary as without power to determine, 
§ 198, p. 952 

Legislative determination, § 198, p, 952 
Political conditions, change in as affecting, § 196 
Precedent immaterial in respect to exercise of, 
§ 195, p. 942, n. 39 
Presumptions, 

Abandoned by state’s grant of charters and 
franchises to public service corporations, 
§ 333, p. 1374, n. 13 

Favor of constitutionality of statutes enact¬ 
ed under, § 97, p. 344, n. 66 
Regulations, § 198, p. 959, n. 78 
Validity of act in exercise of, § 99, p. 400, 
n. 46 

Price-fixing under, § 189, n. 8 
Price regulations, § 690, p. 1127 
Private persons, delegation to, § 178, p. 913 
Private rights of person or property subjected to 
restraint under, § 199, p. 981 
Privileges or immunities, exercise of power as 
affecting, § 472 

Professions, regulation of, § 188, p. 932 
Prompt justice, right of as subject to, § 719 
Property and property rights, post 
Public good, exercise as dependent on, § 195, p. 
940 

Public health, 

Legislative determination of Question, § 198, 
p. 968 

Subject of, § 183 

Public morals as subject of, § 186 
Public order as subject of, § 185 
Public safety, 

L^islative determination of reasonableness 
of regulation, § 198, p. 969 
Subject of, § 184 
Public utilities, 

Legislative determination of reasonableness 
of regulations, $ 198, p. 969 


Police power—Continued 

Public utilities—Continued 

Rates as subject to, § 327, pp. 1364, 1366 
Public works as subject of, § 193 
Pursuit of happiness limited and restricted by 
§ 208 

Racetracks as subject to, § 192 
Railroads, franchise contracts as prohibiting reg¬ 
ulations as impairment of contractual obli¬ 
gations, § 331 

Real property as within scope of, § 209, p. 1057 
Reasonableness of regulations, legislative deter¬ 
mination, § 198, p. 956 
Recreation as subject to, § 192 
Regulations, construction to avoid unconstitution¬ 
ality of statute, § 98, p. 370, n. 2 
Religious liberty as limited by, § 206(1), p. 1030' 
§ 206(2), p. 1031 

Reservation in constitution as unnecessary, § 175^ 
p. 893 

Revocation of grant of to subordinate agency, 
§ 178, p. 913 

Safety, promotion of, § 174 

Salus populi suprema lex est, § 175, p. 896 

Scope, § 175, p. 894 

Secondhand dealers as subject to regulation un¬ 
der, § 189 

Securities, regulation of sale, § 189 
Service trades, regulation of prices charged in, 
§ 194 

Shanty boatmen, regulation under, § 185 
Skilled labor, regulation of, § 188, p. 927 
Sociological conditions, change in as affecting, 
§ 196 

Spirit mediums as subject to regulation under, 
§ 189 
States, 

Limitations on, § 195, p. 940 
Right to exercise, § 177 
Scope of, § 175, p. 897 

Stockholders, impairment of contracts under, § 365 
Streets, contract granting right to use, impair¬ 
ment of obligations, § 311 
Subjects of, §§ 181-194, pp. 917-938 
Subordination to constitution, § 196 
Summary action under, § 180 
Supervision and review of regulations by court, 
§ 198, p. 957 
Surrender of, § 179 

Taking of property without compensation, police 
regulations violating provision in respect to, 
§ 198, p. 965 

Taxation of professions, trades and business as 
infringement of vested right, § 224 
Taxing power distinguished, § 174 
Test of validity of regulations, § 198, p. 960 
Third persons, contracts with corporations, im¬ 
pairment, § 371 
Tobacco as subject to, § 191 
Trading stamps, power of regulation, § 683 
Vested rights subject to legitimate exercise, § 216 
Violence and disorder prevented under, § 185 
Wisdom of regulations, 

Judiciary as without power to determine, 
§ 198, p. 952 

Legislative detenhination, $ 198, p. 952 
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Police regulations, dry cleaning, f 189 i 

Policeman, legislative provision for retirement m ] 

unwarranted delegation of power to department 
head, § 140, p. 600 j 

Policy, j 

Consideration by judiciary In construing statute 
as encroachment on I^islatnns | 151(1 i, 
p. 748 

Declaration in determining constitutionality 
of statute, f 97, p. 349 

Construction of constitution in accordance with, 
§17 

Economic policy, ante 

Executive department as not to determine, | lOil, 
p.849 

Judicial imjuiry into legislative determination, 

I 154, pp. 775-814 

Judiciary not to concern itself with In perfc»nuing 
judicial functions, I 144, p. $98, n. 40 
Legislative declaration of as entitled to considera¬ 
tion by court, § 112 

Legislature to prescribe for guidance of admin¬ 
istrative ofiBcers, § 138^ p. 572 
Police regulations, 

Judiciary as without power to determine, 

§ 1J18, p. 952 

Self-executing nature of constitutional provisions 
indic'ating line of, § 48, p. 145 

Political activities. 

Employees, statute preventing employers from 
controlling and denying liberty of contract, 

S 211, p. 1979 

Federal employees, judicial Inquiry Into wisdom, 
etc., of legislation, § 154, p. 795, n. 82 
Police power regulation, f 199 

Political advertising. 

Equal protection of laws denied by discrimina¬ 
tion against, § 511, p. 341 

Legislation establishing maximum rate in news¬ 
papers as abridging newspaper press, I 213 
(16>, n. 13.15 

Political affiliation, discharge of employees, due proc¬ 
ess of law, § 687 

Political campaigns, federal civil service employees, 
validity of statutes, § 76, p. 238, n. 61 j 

Political conditions, police power as affected by change 
in, § 196 

Political contributions, 

Public officers, due process of law, $ 576 
Public utility bolding companies, judicial inquiries 
into wisdom, etc., of legislation, | 154, p. 804, 
n, 95 

Political discussion, freedom of speech and pr^ 
Abridgement in case of, { 213(2) 

Limited by exercise of jmlice power, | 213(7), 
p. 1114 

Political districts, creation, enlaig^aJit or diminu¬ 
tion, judicial powmr with resi>ect to, § 145, p. 706 

Political entity. 

People of various states and United States as 
having no creed or rel^ion. § 206(1), p. 1017 
Ketroactive operation of constitutional provisions 
relating to, § 40, p. 125 

Political evolution, unwritten or evolved constitution, 
t 2 

16A (XJ.a—» 


Polith’ul exiicnditiires, labor organiasutians, regulation 
of as denial of due priM*H»s, § 684, p. 1105, n. 42.,^i 
Political grlcvantm tksmmhly^ on jietitlon, right of, 

I 214, p. 1165 

Politicttl iiicapiicitatbuiii, individuia Ul^erty of am- 
ami of pres^s as indirectly qualiflc*<l 
by, § 2131U, p. 1096, m 31.5 
PoHticiil legisHlatioii, attutklng invalid act in 
able tiiae, neccf^i^lty, § 89, p. 270, n. 23 
Pol!fu*iii Iitt*raturfs frei^l«»ra of or of preM as 

!nfringc4l by legislation prohibiting dlis^tribntion or 
display, § 2i;il8K p. 1120 
Political partle^s 

prottiitiim of laws, formation of mw par- 
tie.s, I 566 

ExeSujiion of citizens from iBeml>eri*hlp and right 
to vote in primary elections, { 5,38 
Mandamus against t^xmitive t*»miinltte*».*4, validity 
of stsituti»s authorizing, | 1«^ p. 

Matters pertaining to as ontslde range of judicial 
consideration, § 148 

Primary eh*ctioas, delegation of legislative p4>wer 
to f'ommittci'S, 1137 
Poiitiml |>owers, 

Basic r^rinciple of inherent In people, f 199, p. 973 
CfUistltiition as S4>nr<*e of. § 66 
InhtTcnt in p'<q>le, i 199, p. t»73 
Initiative i>ctition to anicnd state constitution as 
exert'ist' of, § 7, p. J18, n. 22 
Political privileges, 

(hmnmty of privileges or immimltiew as imt in- 
ehiding, § 457 

Uiglit to stand for election to office, | 251 
Political questions, 

Adopti«m or amendment of constitution, | 146 
Elections, matters pertaining to, f 148 
Judicial dep^irtmeiit as without power to deter¬ 
mine, § 145, pp. 69S-70T 

Political reform, attempt to inaugurate, province 
of judiciary, § 151(11, p. 733 
Political right 

Citizens, effect on an essential to right to question 
validity of statute, 8 78 

Due process of laws protecting, § 569i2), p. 56S 
Privileges or immunities In respect to, 8 488, n. Sd 
Protection of, § 199, p. !179 

X^rovlslon against impairment of obligation of 
wntraHs as not applying to, f 343 
SiKJcial privilegtMs or immunities, § 459 
statutes contravening, validity, § 72 
Vested nature of, § 225, p. 1188 
Political spmdJC®, consideration of in constrr«(*tion 
of constitution, $ 30, n. 52 
Political subdivisions. 

Annexation or detachment of territory, due proc¬ 
ess of law as violated by, j 604, p. 726 
Bonds, 

Curative acts validating, | 429 
Vej<ttHl rights of holders, 8 246 
Boundaries, delegation of legislative pow'er to fix, 
1138, p. 614 

Claims against, vested rights In, { 246 
Classification based on, § 494, p. 257 
Curative acts validating organization or creationj 
I 428 

Disposition of taxes collected, § 653 
Due process of law, control over* { 6T0 
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Political subdivisions—Conttnued 

Exemptions from taxation, power to grant, § 284 
Equal protection of laws, § 521 
Fiscal affairs, self-executing provisions of consti¬ 
tution relating to, § 52, p. 156 
Income taxes, equal protection of laws, § 523 
Judicial inquiry into wisdom, etc., of legislation 
concerning, § 154, p. 805 

Legislative classification as subject to judicial in¬ 
terference, § 151(4) 

Liberty to contract as not including, § 210, p. 1067 
Police regulations, equal protection of law as 
effecting power, § 507 

Population, classification as to as denial of equal 
protection, § 506, p. 325 
Public work, hours of labor, § 685 
Eaising constitutional questions, rights as to, § 76, 
p. 245 

School taxes, equal protection of laws, § 526 
Tax sales, impairment of contractual obligations, 

§ 296 

Taxation, delegation of power to, § 648, p. 949 
Vested right in public funds, § 245 
Political subjects, freedom of speech, § 213(3) 

Political welfare, protection by police power, § 182, 
n. 67 

Politics, freedom to differ as natural right, § 199, 
p. 978 
Poll tax, 

Exemptions, 

Certain individuals, equal protection of law 
as denied by, § 521 
Validity, § 465, p. 204 

Freedom of conscience, infringing guaranty, 

§ 206(1), p. 1024, n. 32 

Liberty to contract as infringed by law forbidding 
borrowing money to pay, § 210, p. 1075 
Petition, right of as violated by, § 214, p. 1172, 
n. 67 

Political rights as violated by statute imposing, 

§ 199, p. 980 

Privilege or immunity in respect to, § 464, p. 195 
Property right as not violated by statute for¬ 
bidding loan of money to pay, § 209, p. 1055, 
n. 51 

School board adding to real estate tax as denial 
of equal protection of laws, § 526 
Self-executing provisions of constitution relating 
to, § 55 

Vested right of county to collect, § 240, p. 1212 
Pollution, 

Adoption of town system to prevent as denial of 
equal protection, § 508 

Delegation of legislative power to prevent, § 138, 
p. 598 
Polygamy, 

Incorporation into constitution by duress and co¬ 
ercion of congress, § 7, p. 32, n. S3 
Law prohibiting as abridging religious freedom,, 
§ 206,(2), p. 1038 

Legislative power to declare a crime, § 70, p. 197, 
n. 96 

Pool rooms, 

Aliens, equal protection of laws as not prohibiting - 
issbknce of licenses to operate, $ ^03 ’ 


Pool rooms—Continued 

Operation within certain distance of school (xs 
church, validity of legislation respecfiiur 
§ 468, n. 90 ^ 

Prohibition, submission to popular vote, § m 
p. 681, n. 98 

Statute requiring approval of property owners as 
condition to licensing of as valid, § 141, p. 079 
n. 86 

Vested right to conduct, § 224 
Pool selling, prohibition of as denial of due process 
§ 675 

Poor debtors, oath, statute authorizing examination 
out of presence of magistrate as abridgm^t of 
constitutional guaranty, § 711 
Poor persons. Paupers, generally, ante 
Poor relief, classification of persons by age or sex, 
§ 491 

Popular meaning, words given in construction of con¬ 
stitution, § 19, p. 86 ; § 20 

Popular opinion, consideration of by court in perform¬ 
ing judicial function, § 144, p. 697 
Popularity contests, equal protection of law, legisla¬ 
tion prohibiting as denial of, 5 511, p. 357 
Population, 

Classification based on, § 490 

Denial of equal protection, § 506, p. 325 
Political subdivisions, classification of, § 494, 
p. 258 

Taxation, assessment of property based on, equal 
protection of laws, § 522 

Pornographic pictures, due process of law, regulations 
on sale as denial of, § 679 

Portal to Portal Act, vested property rights, § 225, 
p. 1191 

Position, assessment for public improvements accord¬ 
ing to, due process of law as violated by, § 661, p. 
1041 

Positiveness, decision that statute is unconstitutional, 
§ 102 

Possession, 

Mortgagee, legislation depriving of as impairment 
of obligations, § 385, p. 64 
Property, guaranty of right, § 209, p. 1050 
Possessory actions, due process of law with respect to, 
§ 612, p. 757 

Possibility of reverter, vested right, § 226, p. 1193 
Post nuptial contracts, impairment of obligation, § 351, 
n. 20 

Post war relief, unemplosunent compensation, judicial 
inquiry into wisdom, eta, § 154, p. 799 
Postal rates, regulations as denial of due process, 
§ 690, p. 1131, n. 25 
Posting, 

Notice, 

Due process requirements as satisfied by, 
§ 619, p. 807 

Public improvement, suflSciency of within te 
process clause, § 662, p. 1048 
Placards about polling places, proposed consfitu- 
tional amendment, describing, § 9, p. 54 
Postmaster general, executive discretion as conclusive 
on judiciary, § 156, p. 823 
Potatoes, 

Grading and marketing, equal protection of law 
as denied by requirements as to, § 511, p. 347 
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I*otatoes—Continued i 

Sales, presmnption that purpose of statute reipi- I 
lati ng was to promote marfeetabllHy, { 100, I 
p. 44D, n. 9 I 

Potential existence, constitutional provision on adop¬ 
tion for effective date postponed, § 39, n. 52 
Poultry, 

Due process of law, regulation on s^le as food as 
denial of, § 674, p. 1979, n. 82 
Equal protection of laws as denied by regulation 
of handling and slaughtering, f 511, p. 347, 
n. 76 

Pound fee, ordinance requiring payment of by owner 
of Impounded vehicle as violation of doe process 
clause, ! 640, p. 994 
Power companies. 

Classification of, 5 495 

Exclusive grant or franchise, impairment of ob¬ 
ligation in respect to, J 326 
Licenm, requirement as denial of due process, 

§ 659, p. 1014 

Stock, limitations on right to Issue as denial of 
due process, § 699, p. 1173 
Submerged lands, taxation of as denial of due 
process of law, J 648, p. 946 
Territorial limitations as to service, due process 
of law as violated by, § 699, p. 1173 
Pow’er districts, 

Alteration of boundaries, delegation of legislative 
power to judiciary, S 139, p. 640 
DelegatioB of legislative power respecting crea¬ 
tion of to judiciary, | 139, pp. 6:^. 640 
Power of appointment, estate in transfer taxes, retro¬ 
spective laws, § 419, p. 123 

Power of attorney to confess judgment, impairment 
by subsequent legislation, § 382, m 54 
Powers, 

Expressly granted, failure to exercise as destruc¬ 
tion, } 3, p. 23 
Police power, ante 
Political i>owers, ante 
Reservation of powers, post 
Separation of powers, post 
Practical construction, 

Constitutional provisions, f 14 
Contemporaneous, constitutionality of statutes, 

8 98, p. 387 

Determination of meaning of ambiguous constitu¬ 
tional provision, 8 32 

Statute as constitutional, effect on court, 8 
p. 344 

Practical rights, intended to preserve, 8 3, p. 23 
Practice, 

Retrospective laws affecting, validity, 8 418, p. 112 
V^ted rights in respect to rules of, 8 361 
Practice of law, 

Conditions precedent to right, due process of law 
in resp^ to, 8 P* 1979 
Denial of privileges or immunities, 8 479 
Existing conditions, classification based on, 8 492 
Fourteenth amendment m guarantying right of, 

5 458 

Freedom of speech as abridged by statute regulat¬ 
ing, 8 213(6), p. IIC^, n. 46 
Impairment of contractual obligation by legisla¬ 
tion regulatlpg; 8 281, pt 1292, n, 2 


Practice of law—Continued 

Judiciary as having power to regulate, f 144, 
p. im 

Judicial function in regulating, f 151(11, p. 736 
I^'gSj^lativc puver to regiihue, 8 12l> 

rt^iuin^ent as denial of due 
8 659, p. 1915 

Natural rights, 8 199, p. 975, a. 26 
Nonresidents, denial of prlvibjges or immunitie.^, 
5 479 

Privilege subject to leglKlatlve control under po¬ 
lice p>wer, i 599, p. 7*12, n. 44.10 
Vested right to engage in, § 224 
Women, denial of abrldgemmit of privileges or 
immunities, f 484 

Pragmatic approach, constitutional questions when 
gerseral welfare is major question involved, I 97, 
p. 351, n. 82 

Pragmatic test, due process of law, | 5(^1), p. 566 
Prayers, KCho<ds, 8 296(3), p. 1944 
Preaching, legislation restricting as abridging re¬ 
ligious liberty, 8 206(2), p. 1<W 
Preamble, 

Federal constitution, 

Power of C^ongress as not derived from, 8 68, 
p. 181 n. 38 

Violation of by state statutes, | 71, p, 214, 
n. 62 

Invoking ai«irt from specific provisions of c<m- 
sUtution to invalidate statute, 8 23. p. 97 
Statutes a>ntravening spirit of, validity, 8 73 
Precedence, secular law over religious law, | 206(2), 
p. la^3 
Precedents, 

Constitutional convention practices In revolution¬ 
ary era. 8 8, p. 47 

D&temiinlng eonstitutionallty of statute, 8 99 , 
p. 449, n. 78 

Police power, exercise as dependent on, 8 195, 
p. 942, n. ^ 

Pre-emption of land, retroactive operation of constitu¬ 
tional provision restricting, | 40, p. 123 
Pre-existing property uisw, vested rights, 8 239 
Preferences, 

See, also. Priorities, generally, post 
Creditors, equal protection of laws, 8 566 
Impairment of obligatiims, legislatiou creating. 
8 375, p. 47 

Insolvency of bank, selfexecuting provisions of 
constitution relating to, § 57 
Privileges or imrauaities In respect to, 8 480 
Creation of, 8 463 
Religious freedom, 8 206(1), p. 1023 
Religious liberty, § 206(1), p. 1028 
Resident creditors, privileges or immunities as 
abridged by, § 4Bb 

War veterans, validity of statutes giving, 8 464, 
p. 197 
Prejudice, 

Estoppel to question constitutionality of statute 
m dej^endent on, $ 89. p, 267 
Guaranty of justice wlttont, 1706 
Judges, legislative power to provide procedure for 
change of judge, 8539 
Power of court to determine constitutional ques¬ 
tions as dependent on, 8 94, p. 
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Prejudice—Continued 

Right of person prejudiced by operation of stat¬ 
ute to question constitutionality, § 76, p. 239 
Trial judge, criminal proceeding, equal protection 
of laws, § 563, p. 526 

Prejudicial atmosphere, criminal prosecutions, course 
and conduct of trial, § 590, n. 72.10 
Preliminary complaint, due process of law as requir¬ 
ing in criminal case, § 583 
Preliminary examination, 

Capacity of witness to testify, due process of 
law, § 589, p. 646 

Due process of law, criminal prosecution, § 585 
Failure to afford prompt examination as denial 
of equal protection, § 563, p. 526 
Preliminary hearing, military and martial law, due 
process of law, § 577 
Preliminary injunction, 

Determination of constitutional question on ap¬ 
plication for, § 95, p. 329 

Primary presumption of constitutionality of state 
statute, § 99, p. 399, n, 46 

Preliminary matters, public improvements, notice of 
hearing on as required by due process clause, 
§ 662, p. 1047 

Preliminary motions, determination of constitutional 
questions on, § 95, p. 324 

Preliminary proceedings, due process of law in respect 
to, § 612, p, 749, n. 70 

Preliminary steps, amendment of state constitutions, 
inquiry into validity of, § 7, p. 34 
Premature tax sale, validity of statute curing defect 
of, § 651, p. 983 

Prematurity, suit attacking validity of statute levying 
taxes, § 94, p. 317, n. 53 

Prerogative writs, regulation by legislature as en¬ 
croachment <m judiciary, § 128, p. 535 , n. 25 
Prescription. Adverse possession, generally, ante 
President of the United States, 

Executive discretion as conclusive on judiciary, 
§ 156, p. 823 

Executive power in federal branch vested in, 
§ 167 

Limitation on power, § 167 

Power derived from constitution, § 68 , p. 180, n. 33 
Proclamations, validity, § 99, p. 437 
Subpoena, subject to, § 159 
Press. Freedom of speech and press, ante 
Presumptions, 

Amendment of constitution, 

Declaration of previously existing law, § 41 
Proclamation by governor of adoption, § 10 
Validity, § 7, p. 34 

Care and deliberation, framing of constitutional 
provisions, § 15 

Care in choice of language, § 19, p. 82, n. 67 
Classification for legislative purposes as valid, 
§ 100, p, 456 

Common law, construction of constitution with 
reference to, § 36 

Constitutionality of statute, § 99, pp. 388-445 
Enacted under police power, § 97, p. 344 , 
n. 66 

Particular matters, § 100, pp. 445-469 
Statutes of another state duly proved, § 99 , 
p. 443 


Presumptions—Continued 

Construction of constitution, § 18; § 23, p. 94 
Language implied to convey intention,'| m 
p. 77 

Construction of statute to avoid unconstituti(m- 
ality, § 98, p. 370, n. 2 

Contracts made with reference to existing law 
§ 274, n. 6 ’ 

Death, due process as violated by regulation and 
administration of estates of persons presumed 
dead, § 609 

Declarations by administrative agencies as bind¬ 
ing on judiciary, § 171, p. 862 
Discrimination, constitutionality of statute, S 100 
p. 458 

Due process of law, civil proceedings, § 621, p. 814 
Ejusdem generis doctrine, § 22 
Exemption from taxation, corporations, § 335 
p. 1381 

Fact, courts as without power to create in con¬ 
struing statutes, § 151(1), p. 733 
Impairment of obligations, statutes relating to, 
§ 405 

Implied repeal of statutes by constitutional pro¬ 
visions, § 43, p. 136 

Individual rights, intention to take away or de¬ 
stroy, § 18 

Jury, systematic exclusion of eligible jury mm 
of proscribed race or class, § 540, p. 473 
Legislative authority to establish, § 128, p. 528 
Mandatory nature of constitutional provisions, 
§ 61 

Obligation of contract, prospective operation of 
constitutional provisions, § 40, p. 123 
Oflicers, contract fixing salary or tenure of office, 
§ 314, n. 80 
Police Power, ante 

Police regulations, justification, § 198, p. 859, n. 78 
Popular meaning of words in construction of con¬ 
stitution, § 19, p. 86 

Prior legislative construction adopted by subse¬ 
quent adoption of provisions construed, § 3 o 
Prospective operation of constitution, § 40, p. 121 
Public service corporations, grants made by state 
to establish rates as subject to police power, 
§ 1327, p. 1367, n. 52 

Rates, reasonableness of, § 690, p. 1135 
Readings of proposed amendment of constitu¬ 
tions, § 9, p. 49, n. 83 

Retroactive operation of constitution, § 40, p. 121 
Schedules appended to constitution, temporary 
provisions, § 11, n. 92 

Self-executing nature of constitutional provisions, 
§ 48, p. 147 

Speech as protected speech, § 213(1), p. 1096, n. 32 
Taxation, post 

Uniformity of meaning, construction of constitu¬ 
tion, § 19, p. 88 

Useful purpose, each and every clause and writ¬ 
ten constitution, § 23, p. 94 
Vested right in respect to, § 269 
Violation of federal constitution by state legis¬ 
lature, § 100, p. 469 

Waiver of fundamental constitutional rights, 
§89, p. 267; §91 

Workmen’s compensation, change of existing 
miles as violation of due process, § 614, p. 770 
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Pre-trial calendar, Jndidal inquiry into wiisdom, etc., 
of ie^slatlon, $ 154, p, 793, n. 37 
Pre-trial discovery, equal protection of laws, J 562, 
p. 513, n. 40 

Previous condition of servitude. 

Prohibition against abridgement of right to vote 
on account of, operation and effect, J W 
Kight to vote regardless of as proper snbji^ct for 
constitutional amendment, i 6, p. iD, n, 58 
Price controls. 

Civil remedies and procedure, class legislation, 
§ 500, p. 290 

Delegation of legislative power, | 138, p. (532 
Jurisdiction to determine constitutionality, i 03, 
p. 303 

Retroactive legislation, { 417, p. 107 
Price-cutting, judicial inquiry into wisdom, et(*., of 
legislative provision for prevention of, I 154, 
p. 792 

Price fixing, 

Courts as without power In construing statutes, 
§ 151(1), p. 733 

Due process of law as violated by, 3f 
pp. 1124-1151 

Executive department, power in respect to, § 169, 
p. 855 

Intoxicating liquora, validity of legislation, { 469 
Milk and cream, generally, ante 
Mineral products, delegation of legislative power 
in respect to, 5 138, p, 599 
Police regulation of, S 1^, n. 8 
Equal protection of law, regulation as denial of, 
S 516 

Prices, 

Police regulation, } 394 

Property right as infringed by legislation fixing 
minimum prices, § 2U9, p. 1062, n. 71.10 
Prlma facie evidence, 

Legislative power to declare, 3 12S, pp. 528, 529 
Vested rights, 3 2(59 
Primary elections. 

Candidates required to pledge support of partitas’ 
nominees, etpial protwtion of laws, 3 566 
Citizen’s right to vote at, due process of law, 
§ 707, p. 1204 

Delegation of legislative powers to judiciary, 
3 139, p. 644 

Contesting right of another candidate for 
nomination to same oiB&ce, 3 139, p. 614 
Delegation of power by legislature to commit 
in respect to determining candidate, 3 
Judicial inquiry into wisdom, etc., of legjshitlon 
relating to, 5 154, p. 795 
Negroes, 

Equal protection clause as guaranty of right 
to participate in, 1538 

Statute prohibiting as abridgment of privi¬ 
leges or Immunities, § 483 
Nomination of candidat«?«, legislaticm providing 
for as not contravening right of assemblage, 
5 214, p. 1173 
Political questions, 5 1*^3 

Regulation of, power of legislature* i 464, p, 192 
Vested rights of winner, 5 251 
Primary purpose, 3 3, p. 23, m 29 


Primary standanis, deleipation of legislative power 
to local authorities, { 133, p. 564, n. 48; § 140, p. 
650 

I'rinii* effort. of constitution, 3 p. 72 

l^rinclpai and !ig^‘nt. 

Agent’s right to ^fonstitutionnlity of stat¬ 
ute prineipiil, # 76, p. 237. n, 57 

Impairment of obligation of contratrt in 
to, i .'449 

LiaMlitj agfUit for iwiwy received an <h*t>t 
within provision relating to Imprisonment 
h r «lobt, i 2i>-MD 

?k?rv!«‘o of pr^M^Tsss on agf,*!nt, due prcKV*>».s of law 
a-' ‘^hown l»y, 3 619, p, 7S8 
Principal and surety, 

of sundy to question validity of stat¬ 
ute awthfirizlng bond, i 90, p. 279 
Personal judgment against surety as within due 
process clause, 3 618 

Printing contracts, impainnent of obligations lii re- 
si)c<*t to, I 2fH 

Printers, class legislation, § 496, p. 266 
Prior conviction, 

Ex ixmt facto law flei>rlviag accused of protection 
of, I 4:15, p. 141 

Sentence and punishment, iwast 
Prior legislation, validation of by constitutional pro¬ 
vision, 3 45 
Priorities, 

See, aisoi preferenet's, generally, aide 
Impairment of obligations, legislation regulating, 

I 387 

Judicial department, 3 144, p. 687, n. 71 
Liens, dw process of law as violated by sbitute 
creating, § 031, p. 882 
Taxes, vesteil rights, $ 240, p. 1213 
Water rights, determination of kgisiative power 
to determine. 3 138, p. 597 
Prisons and prisoners, 

Breaking from, special punishment as not viola¬ 
tive of equal protection clause, § 564 
Delegation of legislative authority to determine 
compensation to be paid for labor, | 13S, 
p. 6t^ 

Deduction from sentence, vested rights, § 255 
Discipline, ex post facto laws relating to, 3 444 
Due process of law, confinement preventing con¬ 
ducting as own attorney replevin action as 
denial of, 3 624, p, 831. n. 28.68 
Employment of, legislative provision for as en¬ 
croachment on pardoning power of executive. 
§ 132, n. 93 

Hospitalization, executive discretion as ciujclu- 
slve on judiciary* I 156, p. 822, n. 9S 
Impairment of obligations 
Hiring out, 5 293 

Legtslntion in respect to, 3 2^, p 1395 
Judicial impitry into wifwlom. etc., of legislation 
ndatlng to, f 154, pp. 793, 803 
Labor by convicts. 

Contracts respecting as involuntary servi¬ 
tude, 33 203t4K n. 33, 203(5) 

Convict made goods, class legislation, 5 496, 
p. 267 

Prison made goods, 

t Due process of law, labelling regulations as 
denial of, { 680, n. 4 
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Prisons and prisoners—Continued 
Prison made goods—Continued 

Prohibition against sale of, law respecting as 
yielation of privileges and immunities 
clause, § 470, n. 35 

Reimbursement of state for maintenance, equal 
protection of law, § 545 

Release from as requiring legislative act, § 128, 
p. 521 

Special punishment for offenses as denial of equal 
protection, § 564 

Summary proceedings, due process of law, § 612, 
p. 757 

Privacy, 

Constitutional guaranty as creating right of, § 709, 
p. 1215 

Due process clauses protection against invasion of 
right of, § 574; § 707, p. 1205 
Guaranty of right of, § 205 

Limitation on right of, guaranty of liberty of 
speech and of press, § 213(17) 

Personal liberty including right of, § 202, p. 988 
Pursuit of happiness, § 208 

Private acts, primary presumption of constitutionality 
of state statutes, § 99, p. 399, n. 46 
Private affairs, legislative inquiry into as encroach¬ 
ment bn judiciary, § 122 
Private carriers. Carriers, generally, ante 
Private detectives. Detectives, generally, ante 
Private enterprise, government activity, determina¬ 
tion on political questions, 1145, p. 699 
Private group, presumption of constitutionality of 
actionb challenged by person injuriously effect¬ 
ed, § 99, p. 409 

Private institutions, state inspection as encroachment 
on judiciary, 1173, p. 882 

Private interests, * foundation of police power as con¬ 
trol for public welfare, § 175, p. 894, n. 76 
Private investigations by court, criminal prosecutions, 
due process of law, § 591, p. 677, n. 7 
Private litigation, administrative officer or board as 
without power to adjudicate, § 173, p. 868 
Private markets, 

Equal protection of law, legislation relating to 
location or maintenance as denial of, § 511, 
p. 348 

Vested right to use property as, § 239 
Private persons, 

Curative acts validating transactions between, 
§§ 433, 434 

Police power, delegation to, § 178, p. 913 
Racial discrimination by, due process of law, 
§ 707, p. 1205 

Private premises, freedom of speech and of press 
as implying right to make speech or distribute 
literature on, § 213(5), p. 1108 
Private property. Property and property rights, gen- 
er^ly, post 
Private rights. 

Constitutional conventions, power to deal with, 
§ 8, p. 48 

CJonstruqtion of constitution in cases where in¬ 
volved, § 13 

Private schools, religious liberty, § 206(3), p. 1041 
Private telegraph messages, seizure of by senate com- 
t mittee as subject ta interference by court, § 451 
(1), p. 722, m 32 


Private water companies, rates, delegation of legisla¬ 
tive power to judiciary, § 139, p. 643, n. 33 
Private ways, self-executing provision of constitution 
authorizing taking, § 49, p. 151, n. 92.15 
Privilege tax, 

Classification for purpose of, § 498, p. 287 
Retrospective laws, § 419, p. 119, n. 98 
Validity^ of as grant of special privUege, § 464, 

Privileged communications, due process of law « 
p. 815, n. 65 ’ ^ ^ 

Privileges or immunities, §§ 456-488, pp. 165-172 
Acceptance of from state as estoppel to question 
constitutionality of statute, § 89, p. 272 
Aliens as not included within constitutional nro- 
vision, § 457 

Associations, exemption from operation of law 
§ 465, p. 203 

Attorneys at law, practice of profession, ? 471 

p. 216 : ^ 

Banks and banking, double liability on stock- 
holders as, § 464, p. 190 
Business, regulation of, § 473, pp. 214-218 
Carcasses, exclusive grant of right to remove 
from street, § 464, p. 184 
Civil procedure, discrimination in resnect to 
§ 485 ^ ^ 

Civil remedies, § 464, p. 198 
Corporations, ante 

Courts as without power to declare, § 151(1) 
p. 733 

Crimes and criminal procedure, § 464, p. 199 
State laws relating to, § 487 
Denial of, §§ 470-488, pp. 209-239 
Dower, right of, § 488 

Due process of law, guaranty and respect to, 
§ 569(2), p. 568 
Elections, § 464, p. 191 
Eminent domain corporations, § 462 
Evolution, teaching of theory in public schools, 
§ 488 

Ex post facto laws depriving of, criminal cases, 
§ 444 

Exemptions from operation of law, § 465, pp. 199- 
205 

Fellow servant rule, abolishment of, § 464, p. 192 
Fences, § 464, p. 190 
Fish laws, § 467 

Regulations for protection of fish, § 477 
Food, sale of, § 464, p. 186 
Foreign corporations, denial of, § 471 
Forum non conveniens, § 486, p. 235 
Fourteenth Amendment, protection under, § 458 
Fraternal beneficiary associations, exemption 
from operation of general law, § 465, p. 203 
Free negroes, § 457 

Freedom of speech and of press, § 213(1), p. 1091; 

§ 213(2), p. 1098, n. 34 
Game laws, § 467 

Regulations for protection of game, § 477 
Graming, exemption of transactions in particular 
places, § 465, p. 201 

Garbage, exclusive grant of right to collect, j 46i 
p. 184 

Grants b:^ S§ 459-469, pp. 172-209 
Highways, regulktion of use, § 476 
Hours of labor, i 476 
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Privileges or immunities—Continued 
Indians residing on reservation, { 457 
Innkeepers, exemption from common law liabil¬ 
ity, § 465, p. 200 

Insurance companies, exemption from operation 
of general laws, 1465, p. 203 
Intoxicating liquors, prohibition or regulation of : 

sale, $1 460, 474 I 

Judicial determination of, guaranty in respect to, 

S 458 

Laundries, regulation of business, { 473, p. 218 
Licenses and license taxes, f 464, p. 106; i 479 
Exemption, 8 465, p. 204 

Local improvements, l^islatlon relating to, } 464, 
p. 185 

Master and servant, relationship of, 8 464, p. 192 

Militai^ organizations, 8 481 

Motor vehicles, § 464, p. 194 

Municipal corporations, ante 

Negroes, intermarriage with white persons, f 4K> 

Nonresidents, ante 

Occupations, limitation on right to engage In, 

8 468 

and officers, 8 460 

Operation and effect of amendments to federal 
constitution, 8 69, p. 188 

Original provision of constitution respecting, 

8 457 

Parking regulations, 8 464, p, 186, n. 42 
I^rticular grants of privileges by state, validity 
of, § 464, pp, 184-190 

Paupers, costs or secuiity for on bringii^ action, 

8 464, p. 1^ 

Personal discrimination, §8 482Ht84 
Picketing, 8 464, p. 192 
Police power, exercise of in general, f 472 
Political rights, 8 488, n. 86 
Poll tax, imposition of, 8 464, p. 195 
Preferences, ermtion of, 88 463,486 
Presumptions in favor of constitutionality of stat¬ 
utes as not applying when involved, 8 
p. 442 

Primary elections, 8 464, p. 192 
Privilege taxes, 8 464, p. 196 
Professions, 

Limitation on right to engage in, 8 468 
Regulation of, 8 473, pp. 214-218 
Prohibition against grant of, 8 459 
Scope. §8 456-158, pp. 165-172 
Public aid, cori)oratious, 8 462 
Public officers, exemption from <^ratlon of law, 
8 465, p. 203 

Public service, private corporations, 8 462 
Public utilities, exclusive franchise to, 8 404, 
p. 191 

Race or color, discrimination by reason of, 8 483 
Railroad companies, exemption from operation 
of general law, § 465, p. 203 
Remedial discrimination, 8$ 485, 486, pp. 230-235 
Remedies, state courts, 8 485 
Review, laws relating to, 8 464, p. 198 
School teachers, legislation la respect to, 8 484, 
p. 193 

Sdiools* exclusive grant of rfght to simplj text¬ 
books, 8 464y p^ 190 

Scope of prohibition, 88 456-458, pi^ 166-1T2 


Privileges or lmmunitl€»---€Joi*tiUQed 

Self-executing provisions of constitution confer¬ 
ring, { 51 

Self-inerlmlnatlon, exemption frma, 8 458 
Sex, diserlmination by reason of, 8 484 
Slaughterhousee, grant of right to maintain with¬ 
in city limits, f 464, p. 184 
Slaves as not included wltMn constltationai pro¬ 
vision, I 457 
Special privileges, 

Freedom of speech and of press as, i 213<5), 
p. 1106, n. 47 

Grants of. 1} 459-469, pp. 1712-260 
Statutes, exclusive grant of right to publish, f 464, 
p. 184 

Stock laws, 8 464, p. 190 
Strikes, 8 464, p. 192 
Sunday, 

Exemption from operation of laws relating to, 

I 465, p. 292 

Validity of laws, 8 464, p. 184 
Swamplands, reclamation of, I 464, p. 185 
Taxation, post 
Territories, residents In, 1457 
Textl)ooks, exclusive grant of right to supply 
to schools, 8 461, p 19f) 

Trades, regulation of, § 473, pp. 214-218 
Unemployment reserves act, | 464, p. 193 
Use of state property, f 406 
Usury, exemption from law relating to, 8 465, 

p.201 

War veterans, 1464, p. 197 

Witness, validity of statutes authorizing courts to 
grant, § 165, p. 841 
Women, denial of, | 484 

Workmen's compensation act, 8 464, p. 103; 8 488 
Fri]^ hght manager or sec^d, vested right to act 
as, 8 324 

Frol>able cause, search warrant, judicial power to 
deiennlne, § 144, p 603, n. 3 
Probate, 

Due process of law with respect to, I 612, p 754 
Fubiteation of notice In proceedings as denial of 
due process, § 619, p. 806, n. 4 
Probate courts. 

Jurisdiction, self-executing provisions of consti¬ 
tution relating tp § 58, n. 63 
Legislative power to confer new powers on, { 12S, 
p. 527 
Wills, post 

Probate proceedings, notice as essential to due process, 
8 619, p 804, n.97 
Probation, 

Conditional probation, imprisonment for debt, 
8 204<4) 

Ex post facto laws relating to, 8 444 
Legislative provision respecting as encroachment 
on pardoning power of executive, # 132 
Restitution, imprisonment for debt, f 261(4) 
Revocation of where statute declared unconstitu- 
tk^nal, 8 101. p 479, m 86 
Terms and conditions, delegation of powers by 
judiciary, 8 166 
Probation officers, 

Appointment by courts legislative authority for, 
8 163 


1399 



CONSTITUTIONAL LAW 


Probation officers—Continued 

Assistants, power of court to fix compensation, 

§ 165, p. 841 

Salaries, power of court to fix, § 165, p. 841 
Probationary appointments, public officer or em¬ 
ployee, property within due process clause, § 600, 
p. 706 

Procedural due process, defined, § 567, p. 538, n. 8; 

§ 569(4), n. 97 

Procedural requirements in enactment of laws, pre¬ 
sumption of constitutionality, § 99, p. 402 
Procedure, 

Civil procedure,^ ante 
Crimes and criminal procedure, ante 
Executive bodies, legislature as required to en¬ 
join, § 138, p. 586 

Legislative bodies, judicial inquiry into, § 152 
Public improvements, due process of law in re¬ 
spect to, § 660, p. 1032 

Retroactive operation of constitutional provisions 
relating to, § 40, p. 127 

Rules, conflict with mandates and prohibitions, 
§ 3, p. 24, n, 25 

Process, 

Classification in respect to, § 500, p. 292 
Due process of law in respect to, § 619, p. 785 
Execution of sentence, § 593, p. 686 
Exemption of benefits of fraternal societies from, 
legislative provision for as encroachment on 
judiciary, § 128, p. 537 

Impairment of obligations, statutes relating to, 
% 402 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 755 

Judicial power in respect to, legislative authori¬ 
zation, § 165, p. 842 

Legislative regulation of issuance and service of 
as not encroachment on judiciary, § 128, 
p.538 

Retrospective laws affecting, validity, § 418, p. 112 
Service of process, post 

State insurance commissioner as agent for foreign 
company, equal protection of laws denied by 
requirement, § 511, p. 344 
Vested rights in respect to service, § 263 
War power, § 574 
Processing tax. 

Power of Congress to impose, § 656 
Validation of, validity of law, § 422, p. 128, n. 63 
Processions, licensing as abridging religious freedom, 
§ 206(2), p. 1037 

Processors, agricultural commodities, delegation of 
legislative power respecting regulation of, § 138, 
p. 587 

Proclamation, 

Adoption of amendment to federal constitution, 
§ 6, p. 31 

Amendment of constitutions, conclusiveness, § 10 
Constitution becoming effective from date of, § 39 
Termination of constitutionality, § 99, p. 437 
Profane language, freedom of speech and of press 
as abridged by 14^slation prohibiting, § 213(7), 
p. 1115 
Professions, 

Classification of, § 496, pp. 262-271 

license or license tax, § 529, p. 421 


Professions—Continued 

Delegation of legislative power to enact laws reg¬ 
ulating, § 133, p. 556, n. 14 
Due process of law, 

Regulation or prohibition of, §§ 668-683, 
pp. 1059-1093 

Right to engage in, § 669, p. 1069 
Equal protection of laws, regulation as denial of 
§ 510 

Ex post facto laws prohibiting continuing in 
practice of, § 448 

Executive powers in respect to licensing as en¬ 
croachment on judiciary, § 173, p. 876 
Exemption from requirements of admission of 
persons practicing prior to law, validity of* 
§ 465, p. 201 

Impairment of obligation by regulation of, § 281* 
p. 1292 
License, 

Delegation of legislative power, § 138, p. 608 
Due process of law as violated by require¬ 
ment, § 659, p. 1012 

Impairment of obligation of contract, § 287 
Nonresidents, discrimination in respect to right 
to engage in, § 470 
Police regulation of, § 188, p. 932 
Privileges or immunities, 

Limitation on right to engage in, § 468 
Regulation as denial of, § 473, pp. 214-218 
Prospective statutes prescribing qualifications as 
ex post facto, § 447 

Regulations for admission to as impairment of 
obligation, § 333, p. 1376 
Vested right to engage in, § 224 
Profiteering, due process of law, legislation punishing 
as violation of, § 580, p. 624, n. 26 
Progressive nature, § 17, n. 53 
Prohibition, 

Determination of constitutional question on ap¬ 
plication for writ of, § 95, p. 329 
Judicial control of executive officers or boards, 
§ 158 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 756 
Legislative provisions respecting use of writ as 
encroachment on judiciary, § 128, p. 536 
Mandatory provisions of constitution relating to, 
§ 62 

Prohibition director, executive discretion as conclu¬ 
sive on judiciary, § 156, p. 825 
Prohibitory provisions of constituticm, self-executing, 
§ 49, p. 147 

Prompt justice, guaranty of, § 719 
Promulgation, game or fish, delegation of le^slative 
I>owers respecting, § 138, p. 600 
Property and property rights, 

Confiscation of property, generally, ante 
Determination of constitutional questions involv¬ 
ing protection of, § 92, p. 297, n. 3 
Discrimination, raising constitutionality of stat¬ 
ute in respect to, § 88 

Due process of law, deprivation of, §§ 599-61Q» 
pp. 695-742 

Employment contracts as, § 684, p. 1093 
Equal protection of law, liability for injuries to, 
§ 546 
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Property and property rights—Contiimed 

Estoppel to raise constitutionality of statute af¬ 
fecting. § 80, p. 266 

Executive oflBcers as without power to adjudi¬ 
cate, § 171, p. 860 

Executive power to seisse, § 1^, p. 8G5 
Freedom of speech or of press, 

Abridged by limitations on distribution of 
literature, | 213(8). p. 1122 
Included with guaranty of, { 213(1), p, 1000 
Guaranty of right to acquire, hold and disiKtf>e of, 
§ 200, pp. 1048-1065 

Hearing, impairment of rights wltlmut opportu¬ 
nity for, § 622, p. 821, m 83^ 

Impairment of obligation of contract by which 
acquired, S 357 

Judicial interference with legislative actions in 
respect to, § 151(1), p, 736; $ 154, p. 805 
Judicial power to determine meaning of as used 
in constitution, § 144, p. 602, n, 3 
legislative power in respect to, adjudication of 
claim to title, J 118 

Liability for Injuries to, due process of law as 
violated by statute imiiosing, f 636 
Liberty to choose occupation as Included within 
guaranty of, § 212 

Liberty to contract as included within guaranty 
of, 5 210, p. 1067 

licenses and license tax^ m not violating guar¬ 
anty of,! 201 

Lien rights as constituting within due process 
clause, § 631, jk 883 

Limitations and restrictions in respect of guar¬ 
anty of rights in respect to, } 200, p. IC^ 
Natural right to acquire and enjoy, § 100, p. 075 
Personal liberty as comprehending use of, S 202, 

p. 080 

Police power as. 

Applicable for protection of, S 175, p. 001 
Due process of law, § 571, p. 502 
Limiting rights in respect to, i 200, p. 1058 
Restricted by, } 200, p. 1058 
Preferred position of personal liberty, { 202, 
p. 087 

Prospective operation of constitutional provision 
abrogating or otherwise affecting. S 40, p. 123 
Public property, post 
Pursuit of happiness, § 208 

Regulations and restrictions on use and control 
of as denial of due process of law, { 602, 
p. 712 

Religious liberty with respect to disposition, 
S 206(1). p. 1030 

Retroactive operation of constitutional provision 
abrogating or otherwise affecting, J 40, p. i:^ 
Taldng or damaging for public use without Just 
comi>ensation, self-executing provision of con¬ 
stitution relating to. f 40, pp. 149, 150 
* Vested rights in. 51 225-255, pp. 1186-1248 
Voter’s right to challenge constitutionality of 
statute not affecting, 5 70 

Property owner, liability for acts of another, due 
process of law as violated by statute imposing, 
5038 

Prophylactic goods, equal protection of laws as de¬ 
nied by regulation of sale, 5 511# P- 352 


Proposed amendments. ax]^ndm@nt of constitutions, 
ante 

Proposed leglslatitm, 

Presumption in respect to constitutionality, | 90, 
p. 443 

Validity of as primarily for legislature. § 151(1), 
p. 724, n. 37 
Proprietary fc^cwls. 

Due process of law. regulations as denial of, 
I 674. p. 1070 

l4il>eling of, equal of law as denied by 

requirements, i 511, p. 347 

Pri^^^ecutlng attorneys- District attorney, generally, 
ante 

Prosecutors. Special prosecutor, r>ost 
Prosiicctive operation of constitution, | 40. p. 122 
Ooustriietiim in aw>rdance with, j 14. u. 20 
Property rights. | 40, p. 122 
Prospective statutes as ex post facto, j 447 
Prostitutes, 

Me<lical examination and detention of. equal !»ro- 
tectlon as not violateil by proviKion for. 5 514 
Residence, repilatlon rt*sj>ectlng as denial of due 
rirocess, I 700 

Protection against responsibility, statute subst^^pieut- 
ly declared unconstitutional. 5 101, p. 470 
Protests, initiative petition to amend state constitu¬ 
tion, effect of tiling against. § 7, p. 42 
FrovlsU>nal remedies. 

Determination of constitutional questions on ap¬ 
plication for, I 05, p. 324 

Due process of law as denied by, { 613, pp. 762- 
766 

Provisos. 

Consideration of In determining constitutionality 
of statute, 5 07, p. 346 
Construction of In constitution, | 25 
Psycliopathlc persons. 

Criminal propeusitles, executive authority to com¬ 
mit to Institutions, § 172 

Legislative provisions for commitment as en¬ 
croachment of Judiciary, { 128, p, 519. n. 73 
Sexual psychopaths, post 

Public, protection of, statutes intended for as ex post 
facto, 5 448 

Public accommodations. 

Discrimination on account of race or color, equal 
. protection as denied by, § 542 
Due proce?« of law as securing rlglits in places 
of, § 560(1). p. 562, n. 68.10 
Public accountants. 

License. re<iuireraent as denial of due pr<x*es8, 
i 650, jK 1014 

limitation on right to en^gje in <Kt‘:quition, 
5 468, n. 03 

Public affairs, right of personal security, | 205 
Public aid. 

(Corporations, validity of statutes authorizing, 
I 462 

Railroads, impairment obligation in ressxjct to 
grant of, 5 328 
Public buildings, 

Delegation of legislative power in respect to, 

5 188. p. 6^ 

Erection and reconstruct Ion. delegation of legisla¬ 
tive power, ! 138, p. 616, n, 75 
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Public buildings-r-Oontinued 

Judicial interference witb legislative actions in 
respect to, § 151(1), p. 756 
Submission of question respecting to popular 
vote as delegation of legislative i)ower, § 142, 

p. 682 

Taxation for construction, due process of law, 
§ 648, p. 954 

Public calamity, legislative determination of in respect 
to exemption of county from taxation, § 149, 
p. 716, m 92 
Public comfort. 

Private property right as limited by, § 209, p. 
1054 

Pursuit of happiness restricted by police power, 
§ 208 

Religious legislation to promote, § 206(2), p. 1033 
Public contracts. 

Equal protection of laws, legislation as denial of, 
§ 508 

Freedom of speech and press as restriction on 
right of, § 213(24) 

Public convenience, religious legislation to promote, 
§ 206(2), p. 1033 

Public conveyances, vested right to use street for op¬ 
eration of, § 239 

Public defender, criminal prosecutions, representation 
as denial of due process, § 591, p. 669, n. 96 
Public eating places, equal protection of law, regula¬ 
tion as denial of, § 511, pw 348 
Public employees, racial discrimination, § 538 
Public employment, due process of law, § 576 
Public funds, 

Appropriation or payment of, self-executihg pro¬ 
visions of constitution relating to, § 56 
Attack on statute authorizing expenditure of, 
taxpayers' right, § 80 

Constitutionality of statute authorizing disburse¬ 
ment, public officers’ right to question, f 82, 
p. 254 

Delegation of legislative power respecting alloca¬ 
tion or expenditure of, § 138, p. 615 
Deposits, judicial inquiry into wisdom, etc., of 
legislation, § 154, p. 802 

Expenditure, judicial inquiry in respect to motive 
of legislature, § 154, p. 811 
Impairment of obligations in respect to, § 285, 
p. 1306 

Judicial inquiry into wisdom, etc., of legislation, 
§ 154, p. 805 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 756 

Judicial power to determine questions relating to, 
§ 145, p. 705 

Use to support parochial school, § 206(3), p. 1042 
Vested rights in, § 245 

Public good, police power, exercise of as dependent 
on, § 195, p. 940 
Public health and safety, 

A^mbly and petition, rights as subject to, § 214, 

p. 1166 

Business or occupations concerning, police regula¬ 
tion of, § 188, p. 928 
Classification in interests of, § 493 
l^^ticm of legislative power in respect to, 
S 138, p. 617 ; 8mp. 635 


I Public health and safety—Continued 

Deprivation of property within due process clause 
§ 602, p. 712 
Public health. 

Due process of law. 

Regulations respecting as violation of, § 606 
pp. 731-735 

Summary proceedings with respect to regula¬ 
tions as denial of, § 612, p. 756 
Equal protection of laws, police regulations as ef¬ 
fecting, § 507 

Exception of provisions for from referendum 
§ 143 

Executive power in respect to as encroachment on 
judiciary, § 173, p. 875 

Freedom of speech and of press as limited by po- 
lice power, § 213(7), p. 1113 
Individual rights limited and restricted under 
police power to promote, § 199, p. 982; § 202, 
p. 992 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 796 

Legislative powers with respect to promotion, 
§ 107 

Liberty to contract as restricted by, § 210, p. 1072 
Local officers as empowered to make regulations 
for protection of, § 173, p. 886 
Local, private or special acts, prohibition against 
passage, waiver or estoppel, § 89, p. 266, n. 7 
Mines and mining, equal protection of laws as 
denied by regulation, § 511, p. 351 
Necessary laws for as political question, § 145, 
p. 699 

Personal security, rights included, f 205 
Police power, §§ 174, 183, 184; § 196, p. 951 
Due process of law as limiting or conditioning 
exercise, § 571, pp. 593, 594 
Legislative determination of reasonableness 
of regulations under, § 198, p. 969 
Presumption that legislature in passing statute 
had consideration of in mind, § 100, p. 449 
Private property right as limited by, § 2()9, p. 1054 
Privileges or immunities subject to police power 
to promote, § 472 

Property right as not infringed by improving and 
promoting, § 209, p. 1059 

Pursuit of happiness restricted by police power, 
§ 208 

Religious legislation to promote, § 206(2), p. 1034 
Summary proceedings, due process of law, § 612, 
p. 760 

Vested right, use of property constituting injury 
to, § 220 

Public housing. Housing, ante 

Public importance, determination of constitutional 
questions involving, § 94, p. 321 
Public improvements. 

Administrative body, hearing before as suffident 
within due process clause, § 662, p. 1052 
Administrative finding as to remonstrance tn as 
encroachment on judiciary, § 173, p. 882 
Appeal, due process of law as requiring provision 
for, § 662, p. 1052 
Assessment, 

Abridging privileges or i mm un i ties, § 478, 

p. 222 
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Public impiovementcH-Continucd 
Assessment—Continued 

Charter authorizing as abridgment of con¬ 
st! ttitlonal guaranty, § 711 
Delegation of legislatite power to Jiidiclar>% 

§ 1.10, p. 642 

Due process of law in respect to, § 660, 
p. 1031; 5 661, pp. 1033-1042 
Equal protection of law in respect to, i 532, 
pp. 445-448 

Validity of statute authorizing, § 165, p. 810 
Bonds, due process as violated by provision for, 

8 665 

Cancelbition of assessments, due process of law, 
8 661, p. 1040 

Conditions precedent, determination of prelim¬ 
inary matters, § 662, p. 1061 
Creation or displacement of liens as Impairment 
of contractual obligations, 8 386 
Curative acts validating, validity of, { 432 
Delegation of legislative power respecting to mu¬ 
nicipal corporations, § 140, p- 655 
Due process of law as violated by, f 060, 
p. 1031 

Due process of law in respect to, §8 660-667, 
pp. 1031-1059 

Assessments and special taxes, I 661, 
pp. 1035-1042 

Bonds for payment of, I 606 
Enforcement of assessments, 8 683 
Notice and opportunity for hearing, { 062, 
ml 1042-1053 
Personal judgment, § 664 
Ee-assessment as violation of, f 666 
Validation of invalid assessments, 8 667 
Estc^pel to question validity of statute relating 
to, 8 90, p 282 

Hearing, due process of law as requlrfi^, 8 682, 
pp. 1042-1063 

Judidial inquiry in respect to motive for l^lsla- 
tion, § 154, p 811 

Iiocal executive officers, legislation granting pow¬ 
ers to as encroachment on judiciary, f 173, 

p. 888 

Notice, due process of law as requiring, | 682, 
pp. 1043-1(^ 

Objections, opportunity to file as suffident within 
due process clause, 8 P 1662 
Opportunity to contest validity, due process of 
law as requiring, 8 662, p 1042 
Personal notice, due process of law as requiring. 
I 682, p. 1048 

Procedure, due process of law In respect to, 8 660, 
p. 1031 

Re-assessment ot property for, due process of law 
as violated by, S 666 

Rebates by contractors, due proce^ of law as de¬ 
nied by, 8 660, p, 1033 

Refund of asse^ments, due process of law, { 661, 
p 1040 

Statute directing a^essments for as not en¬ 
croachment on Judiciary, } 114 
Validation of assessments, 

Due process of law as violated by, 8 6^ 
Encroachment on Judiciary, 8 123 


Public interest, 

AvoiilJng needless determination of constitutional 
questions and statutes, | 94, p 312, n. 3 
Business clothf^d with, regiilatlon of as denial of 
due pr*wss, 8 872 

Class!ftrnition adapte*! to secure, | 505, p. 31^. n. 67 
Const met Ion of etmstitutton consistent with pn.v 
motion of, { 17 

License tax on Inisiness affected with, due proc¬ 
ess of law m denied by. § 059, p lOOit 
Privileges or Immunities for pn>ino!ion of, 8 450 
FuMic ni«*t*tlngH, etpml protection of law, ordintince 
prohibiting under police power as not denial nf, 

I 507, n. 3 

Public morals. Morals, generally, ante 
Public nuisance. Nuisance, generally, post 
Public officers, 

Annuities, impairment of obligation, 8 318 
Appointment, 

Delegation of legislative power in respect to, 

8 138, p. 820; 8 139, p. 640 
E(iual protection of laws as to, | 508 
Exmjtive department, 

Enenmchment on Judlcbiry, | 171, p, 863 
Power in respect to, § 188 
Judit‘lal dc^partment, 

Legislation conferring peters, I 163 
Power in respect to. g ir4> 

IjCgisiative provision for as encroachment on 
exmitlve, |8 116,117, 131 
I^eglslatiirc as authorized to exercise power 
of, 8 105, n. 19 

Municipal, legislative control of as Impair^ 
merit of contractual obligations, f 386 
Self-executing provisions of constitution re¬ 
lating to, § 54. p. 160 
Class legislation, | 498, p. 282 
Classification of, | 498> p. 277 
Compensation, 

Claim for as property right within due proc¬ 
ess danse, i 660, p. 708 
Delegation of legislative power to fix, § 138, 
p. 821; 8 139. p. 641 
Dne process of law, f 576 
Equal protection of laws as to, { 508 
Impalnnent of obligation in respect to, § 317 
Legislative power to change, { 314 
Self-executing provisions of constitution re¬ 
lating to, 8 54, p. 182 

Continuance In office pending constitutional 
change, S 46 

Delegation of legislative power. 

Appointment, ete, 1133, p. 556, n. 14; f 138, 

p m 

TO munldiml corporations, 8 146, p 6^ 
Determination of constitutional questions In suit 
against, 8 95, p 328 

Disciplinary measures of procedure, equal protec¬ 
tion of laws as to, 8 598 
Due process of law, control of without violation 
guaranty, 8 578 

Estoppel to question valNIIty of statute, 8 90, 
p. 273 

Exemption from operation of law, validity of, 
8 465, p 203 

Free transportation legislation Impairment of 
contractual obligations, f 327, p 1371 
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Public officers—Continued 
Ministerial officers. 

Delegation of judicial or executive powers to, 
§ 110 

Due process of law, binding effective clause 
on, § 568, p, 556 

Raising constitutional questions, § 82, p. 252 
Multiple office holding, self-executing constitu¬ 
tional prohibition, § 54, p. 160, n. 60 
Pensions and annuities, 

Impairment of obligation as to, § 318 
Vested rights, § 252 

Powers and duties, self-executing provisions of 
constitution relating to, § 54, p. 162 
Privileges or immunities. 

Exemption from operation of law, § 465, 
p. 203 

Grant of, § 460 

Qualifications, equal protection of laws as to, 
§ 508 

Raising constitutional questions, rights as to, 
§ 82, pp. 251-255 

Reinstatement, equal protection of laws as to, 
§ 508 

Removal or discharge, equal protection of law as 
to, § 508 

Resignation, equal protection of laws as to, § 508 
Retirement, 

Delegation of legislative power, § 138, p. 621 
Equal protection of laws as to, § 508 
Retirement allowance, vested rights, § 252 
Self-executing provisions of constitution relating 
to, § 54, pp. 160-163 
Suspension, § 138, p. 621 

Equal protection of laws as to, § 508 
Taxpayer not within class, raising constitutional 
question, § 80, n. 32 
Tenure of office, 

Delegation of legislative power in respect to, 
§ 138, p. 621 

Due process of law, § 576 
Equal protection of laws as to, § 508 
Judicial inquiry into wisdom, etc., of legis¬ 
lation relating to, § 154, p. 802 
Legislative power to extend, § 131 
Self-executing provisions of constitution re¬ 
lating to, § 54, p. 160 

Title to office, legislature as without power to 
adjudicate right to, § 118 
Unconstitutional law as affording protection for 
acts done under, § 101, p. 480 
Public offices, 

Abolition or suspension of positions, § 138, p. 621 
Adoption of new constitution, § 313 
Delegation of legislative power to create, § 133, 
p. 556, m 14 

Impairment of obligations, ante 
Judicial power to determine questions relating 
to, § 145, p. 705 

Legislative power to deal with, § 314 
Privileges or immunities in respect to, § 460 
Property as not including right to within consti- 
tional guaranty, § 709, p. 1216 
Property within due process clause as including, 
§ 600, pp. 705-711 

Retroactive operation of constitutional provisions 
affecting, § 40, p. 124 


Public offices—Continued 
Title to office. 

Judicial department as empowered to deter- 
mine, § 160 

Legislative power to determine, f 118 
Vested rights in, § 251 

Public opinion, consideration of by court construing 
statute, § 151(1), p. 748, n. 98 
Public order, 

Assembly and petition, rights as subject to $ 214 

p. 1166 ’ ^ 

Freedom of speech and of press as limited by po¬ 
lice power, § 213(7), p. 1113 
Individual rights limited and restricted under 
police power to promote, § 199, p, 982: § 20 ’ 
p. 992 

Liberty to contract as restricted by, § 210, p. 10T2 
Police power authorizing regulations for, § 185 
Property right as not infringed by improving and 
promoting, § 209, p. 1059 
Pursuit of happiness restricted by police power 
§ 208 

Religious legislation to promote, § 206(2), p. 1034 
Public peace, 

Assembly and petition, rights as subject to, § 214, 

p. 1166 

Exception of provisions relating to from referen¬ 
dum, § 143 

Freedom of speech and of press as infringed by 
legislation restricting disturbance, § 213(7), 
p. 1115 

Necessary laws for as political question, § 145, 
p. 699 

Police power restrictions on religious liberty, 

§ 206(2), p. 1031 

Religious legislation to promote, § 206(2), p. 1034 
Public places, 

Freedom of speech or of press as infringed by 
regulation of, § 213(8), p. 1116 
Regulation of use without abridgment of right of 
assembly, § 214, p. 1168 

Right to use, fourteenth amendment as guaranty¬ 
ing, § 458 

Vested right of person to make market of, § 239 
Public policy, 

Class legislation, due process of law, § 569(5), 
p. 586 

Consideration of by court in performing judicial 
functions, § 144, p. 696 

Convict labor, impairment of contractual obliga¬ 
tions, § 293 

Courts as authorized to follow changes constru¬ 
ing statutes, § 151(1), p. 733, n. 57 
Delegation of legislative duty to determine to 
non-legislative agency, § 138, p. 572, n, 9 
Determination by legislative branch of govern¬ 
ment, § 106, p. 490, n. 35 
Executive department’s power to determine, § 169 
Freedom of speech, § 213(1), p. 1089, n. 17 
Judicial interference with legislative determina¬ 
tion of, § 154, p. 488, n. 5 f 
Judiciary, function to declare, § 144, p. 689, n. 81 
Purpose of tax, political questions, § 149, p. 717 
Special privileges or immunities, § 459 
Statutes against, validity, § 74 
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rublic power. 

Judicial iiKinlry into wlswlom, etc., of legislation, 
I 154, p. 805 

Pr(*i>erty right as infringed by contract fixing 
resale price, f 209, p. 1002, n. 71.10 
Public power districts, 

Oclegation of legislative power In respect to, 
§ 138, p. 032 

Estoppel to raise constitutional question.^, $ 00, 
p. 277, n. 74.5 
Public property, 

Casual use for public entertainnH‘nts, due pn>c- 
ess of law as violated by, | 003 
Class legislation, § 408, p. 279 
Delegation of legislative power in re.«»pect to, 
§ 138, p. 632 

Deprivation of, due process clause as inapplica¬ 
ble to, § 599, p. 704 

Judicial inquiry into wisdom, etc., of legisla¬ 
tion, I 154, p. 805 

Judicial interference with legislative actions In 
respect to, § 151(1), p. 756 
Municipal corporations, vested right of taxpayer, 
§244 

Vested rights In, § 249 
Public purpose, 

Judicial determination of in respect to taxing 
power, } 149, p. 716 

legislative determination of as not subject to 
judicial interference, § 151(5) 

Presumption, 

Favor of validity of statutes enacted to pro¬ 
mote, § 90, p. 441 

Tax as being levied for, S 100, p. 467 
Validity of statute as dependent on, $ 71, p. 213, 
n. 58 

Public range, r^palation of use of by sheep and cattle, 
power of state, J 472 

Public rights, construction of constitutioii in cases 
where involved, 5 ^6 

Public safety. Public health and safety, ante 
Public school lands, vacancy, executive detenuination 
of as encroachment on judiciary, § 173, p. 882 
Public sentiment, constniction of constitution as not 
to be influ^iced by, i 17, n. 49 
Public service. 

Exemption from as Impairment of obligations, 
§298 

Private corporations, special privileges or Im¬ 
munities, § 4G2 

Vested right to exemption from, | 222 
Public service agencies, impairment of obligations by 
regulation of, § 281, p. 1292 

Public service commissions, 

Discretionary or quasi-judicial powers, delegation 
to, S 173, p. 869, n. 82 

Pact findings, power in respect to, § 173, p, 871, 
n. S3 

Public service companies. Public utilities, post 
Public speaking, delegation of legislative power in 
respect to, § 138, p. 632 

Public stockyards, rates, delegation of legislative pow¬ 
er to r^ulat^ $ 1^ Pv 593, n. 17 
Public trial, criminal prosecutions, seif-executing pro¬ 
visions of constitution, § 59 


Public use, 

Coiul«‘mnation of property, raising constitutional 
question, per.^ijs entitled, § 87 
8iibmls.^Ion of projP^»rty to mntuil as infringe¬ 
ment of property right, f 21>9, p. 1963 
VestPfl rights in latul taken for, § 248 
Public iitilltiiM, 

A^isiimptSon of particnhir ptsidic sorvU'C as waiv¬ 
er of i^oiMtltutioimi prot€*#*tk»iL f 99, p. 275 
ilomls regulation of as Impairment of obligation, 

§ tm, p. 137ti 

Certltieate of convenience and iu*f‘v*.s»«ity m pre¬ 
requisite to lk^nB4^ validity of rwptiromcnt, 

^ bTrO, p. 

Clas^.slfication of, § 495 

Hate puri>*>i^e?^, equal protcition of law denied 
by, I 519, p, 381 

rommij^j^ions, diwtTotionary or qiut?^bjudkial pow¬ 
ers, delegation to, I 173, p. 8*^), it. 82 
t'ontinued opt^ratlon, rt^iulrement as denial of due 
prtH*es». § iWX p. 1171 

Contracts, impairment of oldlgatlon by regula¬ 
tion of rates, § ,*i27, pp. l.*itS3-13Tl 
Delegation of legislative power it-^?ctlng, f lJi8. 
p. 591 

Judiciary, 1139, p. 643 
Municipal corporation, § 140, p. 6r#9 
Due process of law, 

Creation and rc-gu!atlon of districts as vio¬ 
lation of, I 694, p. 723 
Regulation as denial of, | 699, p. 1169 
Duplicsition of service, prohibition against as 
denial of equal protection of law, § 518, p. 375 
Equal protection of law. 

Burdens imposed greater than oa natural 
persons, § 545 

Exemption from taxation as denial of, § 521 
Dieense or license tax, § 539, p. 442 
Bate regulations as denial of, § 519, pp. 371^ 
382 

Rates, $ 519, pp. 379-382 
Regulation as denial, f§ 517-519, |>p. 372-382 
Exclusive franchise to, validity of, i 464, p. 191 
Executive discretion m concliwilve on judiciary, 
i 156, p. 823 

Executive power In respect to as encroachnjent 
on judiciary, | 173, p. 877 
Exemption from taxation, etpial protection of law 
denied by, | 521 

Extension of S4>rviee, requirement as denial of 
due proct'ss, | 699. p. 1171 
Fair return, regulation fixing priees as denial of 
due process, $ 6i)6, p. 1134 
Impairment of obligations. 

Charges ai^ tolls, | pp, 1363-1371 
Regulation of business, § 333, p. 1375; | 373. 
p. 41 

Requiring continuance of service, f 32,5 
Judicial inquiry into wMom, etc-, of legislation 
relating to, $ 154, p. 893 

Judicial interferenro with h^slative actions In 
respect to, } 15M1), p. 756 
Judicial power to regulate, | 144, p. 693, n. 3 
Labor disputes, judges serving on arbitration 
board, 1165, p. 841 

Ii^Blatlve powers with respeci to regulations, 
§ lOT 
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Public utilities—Continued 

Limitation of liability, statute prohibiting as de¬ 
nial of due process, § 642, p. ^08 
Municipal corporations, grant of authority to 
operate, § 140, p. 657, n. 34 
New service, requirement as denial of due proc¬ 
ess, § 699, p* 1171 

Police regulations, legislative determination of 
reasonableness, § 198, p. 969 
Privileges or immunities as abridged by regula¬ 
tion, § 473, p. 217 
Rates, 

Delegation of legislative power to regulate, 

§ 138, p. 592 

To judiciary, § 139, p. 643 
To municipality, § 140, p. 659 
Equal protection of law as denied by regula¬ 
tion of, § 519/pp. 379-382 
Judicial inquiry into wisdom, etc., of legis¬ 
lation relating to, § 154, p. 804 
Legislative determination of reasonableness, 

§ 198, p. 969 

Legislative regulation of, § 107 
Regulation of as denial of equal protection, 
§ 519, pp. 379-382 

Regulation of as impairment of obligations, 

§ 327, pp. 1363-1371 

Vested rights in respect to, § 241, p. 1220 
Regulation, 

By judiciary, § 151(1), p. 735 
Conduct of business as impairment of obliga¬ 
tions, § 373, p. 41 

Infringement of property right, § 209, p. 1064 
Rates, § 327, p. 1364 

Self-executing provisions of constitution author¬ 
izing purchase by municipalities, § 52, p. 155, 
n. 29 

Service and facilities, delegation of legislative 
power in respect to, § 138, p. 594 
Submission of question of creation of district to 
popular vote, § 142, p. 683 
Taxation, classification for purpose of, § 648, 
p. 952 

Denial of equal protection, § 520, p. 394 
Public utilities commission. 

Confiscation of property by order denying rate 
increase, determination by courts, § 92, p. 
298, n. 7 

Deprivation of court’s iwwer to determine facts 
in review of cases before as unconstitutional, 
§ 128, p. 560, n. 55 

Hearings, right of participant to assert order 
for hearing as denial of due process, § 90, 
p. 285, n. 54 

Public utility districts, special privileges or immuni¬ 
ties, § 461, n. 79 

Public Utility Holding Company Act; judicial inter¬ 
ference with legislative action, § 151(1), p. 760 
Public utility service, vested rights, § 225, i). 1188 
Public warehouses. Warehouses and warehousemen, 
generally, post 

Public weighing, vested right to engage in business 
of, § 224 

Public welfare. General welfare, ante 
PubHc works, 

Ali^, prohibition of employment on as violation 
of due process, S 686 


Public works—Continued 

Delegation of legislative power in respect to 
§ 138, p. 622 

Due process of law, regulation of employment on 
as denial of, § 685 

Employment of agents, judicial inquiry into wis¬ 
dom, etc., of legislation, § 154, p. 790 
Employment on, equal protection of laws in re¬ 
spect to, § 503 

Hours of labor, regulation of as denial of doe 
process, § 685 

Legislative power in respect to, § 107 
Legislative supervision of as encroachment on 
executive, § 130 

Local option in respect to question of establish¬ 
ing board of, § 142, p. 684 
Nonresidents, 

Denial of privileges or immunities, § 470 
Prohibition of employment on as violation of 
due process, § 686 
Police regulation, § 193 
Vested right to work on, § 221 
Wages of employees, regulations as denial of due 
process, § 689(1) 

Public Works Administrator, executive discretion as 
conclusive on judiciary, § 156, p. 824 
Publication, 

Delinquent tax list, due process of law, § 561, p. 
981 

Freedom of speech and of press as infringed by 
regulation of, § 213(16) 

Initiative petition for amendment of state con¬ 
stitutions, § 7, p. 41 

Literature, exercise of right of free speech, 

§ 213(1), p. 1094, n. 28 
Notice given by, 

Due process requirement as satisfied by, 

§ 619, p. 805 

Public improvements, sufficiency of, § 662, 
p. 1048 

Proposed amendments, state constitutions, § 9, 
p. 53 
Service, 

Clerks as authorized to order, § 173, p. 884 
Due process of law as violated by, S 619, 
p. 789 

Statutes, power of judiciary to enjoin secretary 
of state, § 151(1), p. 724, n. 40 
Publicity, labor unions, due process of law, § 684, 

p. 1100 

Publicity pamphlets, projiosed constitutional amend¬ 
ments, § 9, p. 54 
t Publisher, 

Class legislation, § 496, p. 267 
Equal protection of laws as denied by regula¬ 
tions of, § 511, p. 357 
Puerto Rico, 

Due process of law, fifth amendment, § 568, p. 
548, n. 43.5 

Raising constitutional questions, rights as to, 
§ 76, p. 244 

Pullman companies, capital stock tax, exemption as 
denial of equal protections, § 529, p. 425, n. 13 
Punch board, equal protection of laws as denied by 
legislation on possession, i^le, eta, § 563, p. 521 
Punctuation, construction of constitution in accord¬ 
ance with, S 19, p. 88 
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Punishment. Sentence and punishment, post | 

Punitive damajres, vested right to, i 254, p, 1247 j 
I’urehasecl evidence, conviction based on, due pnKjess j 
of law, § 581), p. 640 

Pure democracy, constitutional provisions prohibit- | 
ing legislature from c*oiiverging government into, : 
§ 134 j 

Purpose, 

Construction of constitution to give etSfect to, 110, 
pp. 72-78 

Statutes, legislative declaration of as not bind¬ 
ing on court, § 112 j 

Pursuit of happiness, j 

Freedom of press as included with guaranty of, ! 

S 21S(1), p. 1090 
Guaranty of, § 20S 

Fourteenth Amendment, { 458 
Liberty to choose occupation included within 
guaranty of, § 212 

Police power as affecting rights In respect to, 

§ 208 

Qualification board, judges serving on, validity of | 
statutes authorizing, § 165, p. 841 ! 

Qualifications, | 

Electors, self-executing provisions of constitution ’ 
relating to, S 53 j 

Jurors, criminal prosecutions, due process of law, 

§ 590 

Iieglslative body as sole judge of Qualifications 
of members, $ 152 

OfiBcers, l^islative authority to prescribe, § 131 
Public officers, 

L^slatlve provision for as encroatdimcnt { 
on judichiry, § 110 

Self-executing provisions of constitution re¬ 
lating to, $ 54, p. 160 
Person convicted of infamous crime, 
§59 

Quantum meruit, 

Attorney, client's right to disehttrge and limit 
fees to, § 631, p, 884, m 37 
Decision denying recovery on overruling prior 
decision as impairing contractual obligations, 

§ 280, n. 52 
Quarantine, 

Areas, domestic animals and live stoel; delega¬ 
tion of legislative power In respect to fixing, 

5 138, p. 588 

Due process of law as denied by establishment 
and regulation, | 595 

Race discrimination, equal protection of law as 
denied by, f 538 

Regulations, local officers, legislation authoriz¬ 
ing as encroachment o» judiciary, j 173, 

p. 886 

Quash, constitutional qu^ticm raised by motion to, 
criminal proceedii^, S P» 344 
Quasi-contracts, impairment of obligation as within 
protection of constitution, § 344 
Quasi corporations, l^islative power in respect to 
creation and regulation, § 107 
Quasi in rem, service of process for Judgment in, due 
process of law in respect to, § 619, p. 787 
Quasi-judieiai acts, judicial review of acts of execu¬ 
tive or administrative officers, § 156, p. 825 
Quasi judicial agencies, legislative provision for as 
eiicroachment <m executive, } 139 
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Quasl-jndidal officers, appointment by- executive de¬ 
partment as not encroachment on legislature, 
f 169, p. 514 

Quasi-judicial powers, administrative officers, boards 
or ccunmii^ions, § 173, p. 8SS 
Quasi legislative agenclea, legislative provision for 
as encroachment on executive, § I'iO 
Quasi municipal corporations. 

Annexation or detachment of territory, due 
pnK.*ess of law as violated by, § 6*>4, p- 726 
Contractual relationship to state, i 300 
Curative act validating proc«?edings of, § 428 
Orgsmkallon or alteration, notlc^e as essential to 
due process of law, f 604, p. 728 
Froi»erty rights, due process of law as violated 
by regulation of, § 604, p. 721 
Revival of actions against I 26*1, p. 1262 
Taxation, equal protection of hiws as denied by 
exercise of power, | 520, p. 384, n. 39 
Ultra vires contracts, vaUdntion of as violation 
of due process clause. 1610 

Quasi public corporations, iii.-^uranco companies, ira- 
rmirment of contracts, § 378, p. 51 
Quasi-publle utilities, grant of special privileges by 
.«itate, 1464, p. 191 

Questionable constitutional principle, ext**mlon, § 3. 
p. 26, n. 38 

Questioning constitution, raisii^ constitutional ques¬ 
tions, post 

Questions. Political questions, ant© 

Questions of law ur fact, 

Administrative determination, legislative author¬ 
ity, 8 1T3, p. 870 

Determination of by executive officers as incident 
to administration of statute, | 165», p. .853 
Determination of constitutionality of statute, 

I 07, p. 344 

Due process of law, want of, I 56CM1), p. 566 
Hearing, due proceaa of law, § 622. p. 828 
Trial priMVHlure, due process of law as violated 
by, I 624, p 832 

Qnl tarn action, vested rights, { 251, p. 3244, n. 69 
Quieting title. 

Judicial Inquiry into wisdom, etc., of leglslatUm 
ndating to, g 154, p. m 

Mortgagor autlt«>rized U) bring suit after mort¬ 
gage Mrred by Hmltatlomi as impairment of 
obligation, | ^55 

Pleading, due prt»eess of law, § 620 
Publication of notice a» sufficient for due process 
purposes, § 610, p, 866. n. 4 
Retroactive legislation, § 417, p. 104, n. 36 
Quo warranto, 

Deterndnation of constitutional questions In pm- 
ceedlng, | 04, p. m m 67; f 95, p. 326 
Due process of law with respect to, | 612, p. 757 
Quorum, delegates to constitutional convention, acts 
of, I 8, p. 45 

Rabies, health regulations, due process of law, § 606, 
p. 733 
Race, 

Bill of attainder, law expatriating or banishing 
by reason of, | 454 

Classification in accordance with, equal protec¬ 
tion as denied by* I 538 

Crimes and punishments, discrimination on ac¬ 
count of m denial of equal protection, § 543 
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Race—Continued 

Discrimination by reason of, 

Denial of equal protection, §§ 538-543, pp. 
459-480 

Passengers, regulations prohibiting as denial 
of due process, § 698, p. 1160 
Prirate action, due process of law, § 707, p. 
1205 

Privileges or immunities as abridged by, 
§483 

Equal protection of law, discrimination as denial 
of, §§ 538-543, pp. 459-480 
Fishing restrictions by reason of, equal protec¬ 
tion of law as denied by, § 538 
Groups, public necessity requiring curtailment of 
rights, § 199, p. 984 

Intermarriage between races, statute prohibiting 
as denial of equal protection, § 541 
Jury, exclusion of person on account of. 

Denial of equal protection, § 540 
Waiver of objection, § 91 

Prohibition against abridgment of right to vote 
on account of, operation and effect, § 69 
Public accommodations, discrimination on ac¬ 
count of as denial of equal protection, § 541 
School privileges, discrimination on account of 
as denial of equal protection, § 542 
Segregation of races, post 

Voting right regardless of as proper subject for 
constitutional amendment, § 6, p. 29, n, 58 
Witnesses, discrimination against because of, 

§ 539 

Race tracks, 

Due process of law, regulation without denial of, 

§ 668, p. 1064 

Exclusion of individual from as denial of due 
process, § 707, p. 1199, n. 20.50 
Police regulations, § 192 
Racing. Horse racing, generally, ante 
Rack, cross-examination in criminal prosecutions 
partaking of, due process of law as denied by, 

§ 591, p. 662 

Racketeering, due process of law, provisions for pun¬ 
ishment in violation of, § 580, p. 629, n. 30 
Radio broadcasting, 

Delegation of legislative powers in respect to, 
§ 138, p. 632 

Football games, grant of special privileges by 
state, § 464, p. 190 

Freedom of speech and of press as including, 
§ 213(1), p. 1091; § 213(19) 

Renewal of license with requirement for sharing 
time as taking of property without due proc¬ 
ess, § 659, p. 1025 

Vested right in use of air for, § 225, p. 1188 
Railroad adjustment board, delegation of legislative 
power, § 133, p. 559, n. 21 
Railroad conunissions. 

Discretionary or quasi-judicial powers, delegation 
to, § 173, p. 869, n. 82 

Fact findings, power in respect to, § 173, p. 871, 
n. 83 

Railroad crossings. Grade crossings, ante 
Railroad equipment, executive authority to order use 
of particular equipment, § 169, p. 856 
Railroad passes, buying and selling, grant of special 
privileges by state, § 464, p. 189 


Railroad terminal companies, property rights as not 
infringed by laws regulating, § 209, p. 1064 
Railroads, 

See, also, Carriers, ante 

Abandonment of part of system, due process of 
law in respect to, § 698, p. 1164 
Aid, vested rights under legislation authorizing 
grant of, § 241, p. 1222 

Air brakes, requirement as to as violation of due 
process, § 698, p. 1158 
Attorneys’ fees, allowance, 

Denial of equal protection, § 550, p. 492 
Due process of laws violated by allowance, 
§627 

Automatic bell ringers, regulations respecting as 
denial of due process, § 698, p, 1158 
Baggage, regulations respecting as denial of due 
process, § 698, p. 1158 
Bills of lading, ante 

Bookkeeping or accounting practices, regulations 
respecting as denial of due process, § 698, p 
1160 

Capital stock tax, exemption as denial of equal 
protections, § 529, p. 425, n. 13 
Class legislation, § 495 

Colored passengers, separate accommodations 
requirement as denial of due process, § 698, 
p. 1158 

Crew men, examinations as to physical condi¬ 
tions, requiring as denial of due process, 

§ 698, p. 1158 

Discontinuance of service, authorization as de¬ 
nial of due process, § 698, p. 1163 
Discrimination, self-executing provisions oftCon- 
stitution prohibiting, § 57 
Due process of law, regulation as denial of, § 698, 
p. 1157 

Easement and right of way as within protection 
of due process clause, § 698, p. 1161 
Electric brakes, requirement as to as violation of 
due process, § ^8, p. 1158 
Equal protection of law, 

Liabilities of, § 555 

Regulation as denial of, §§ 517-519, pp. 372- 
382 

Taxation, § 528 

Exclusive grant or franchise, impairment of ob¬ 
ligation in respect to, § 326 
Exemption from operation of general law, valid¬ 
ity, § 465, p. 203 

Facilities, requirement as to as violation of due 
process, § 698, p. 1157 

Fellow servant rule, modification or abolishment 
as denial of equal protection, § 552, p. 495 
Fences, ante 

Flag stops, regulations respecting as denial of 
due process, § 698, p. 1158 
Franchises, 

Granted by municipality, § 308, p. 1328 
Impairment of obligations in respect to, § 331 
Free transportation for public officials, legisla¬ 
tion requiring as impairment of contractual 
obligations, § 327, p. 1371 
Full crew act, due process of law as violated 
§ 698, p. 1155, n. 79 
Grade crossings, ante 
Headlights, ante 
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Railroads—Continued 

Heating of cars, requirement as violation of due 
process, § 008, p. 1158 

Impairment of obligations, regulation of busi¬ 
ness, § a3a p. 1375 

Injuries to passengers, due process of law as vio¬ 
lated by statute imposing liability, S 
Interchange of freight, reguliitkms n*sp*fting as ] 
denial of due process, f mH, p. lltiO 
Interlocking plants, railroad cn)s.sings, rtHiuire- ! 
meat for as denial of equal protection, 51H, 1 
p. 3T7 1 

Intersecting or connecting with lines of other j 
roads, self-executing provisions of constitu- i 
tion relating to, § 57 

Interstate railways, unemployment compuisation 
exemptions, equal protection of laws, 

§ 515<2) 

Judicial inquiry into wisdom, etc., of legiHlation 
relating to, § 154, p. 801 

Judicial interference with legislative actions In 
respect to, § 151(1), p. im 
Liability for injuries, statutes imp^Hing as viida- 
tive of due process, § 041 
Liability to employees, classihcution in 

to as denial of equal prottKftion, $ 552, p. 
494 

Mileage books, regulati(ms respecting as <b*ijial 
of due process, § 008, p. llt>3 
Mileage tickets, delegation of legislative p»wer 
to require railroads to issue, 138, p. 505 
Municipal aid. 

Impairment of contract in r€n<p€x*t to, Jl .TO 
Legislative power in respKJt to, § 107 
Municipal regulation of, police power as author¬ 
izing, S 311 

Occupational license tax on vendors of merchan¬ 
dise, equal protection of laws, § 5;i0, p. 434, 
n- 87 

Partial abandonment of charter obligations or 
franchise, power of state to refuse permis¬ 
sion, § 698, p 1104 

Partial abandonment of service, rt*fusal to per¬ 
mit as denial of due process, S 098, p, 1104 
Passenger service, requirement as to furnishing 
on branch road as denial of due prMs*ess, 

I 698, p. 1158 

Platforms, lighting requirements as violation of 
due process, S 098, p. 1158 
Police regulations, legislative determination of 
reasonableness, § 198, p. 972 
Private connections, reciulrements as to as denial 
of due process, § 09i^ p. 110*2 
Privileges or immunities, exemption from opera¬ 
tion of general law, § 405, p. 20il 
lEhisher locomotives, prohibition of as violation 
of due process, § 698^ p, 1158 
Rates, 

Ilelegation of legislative power to regulate, 

§ 138, p. 593 

Executive order fixing as impairing wtitrae- 
tual obligations, § 279 

R^ulation of as denial of equal protiKrtion, 

§ 519, p. 380 

Regulation of business as impairment of obliga¬ 
tion, I 373, p. 41 
16 A c.xa—Sd 


Railroucbi—ContinutHi 
Reorganization, 

Kxt^nUive authority to submit plan to stwk- 
iiolders aiid cri*fJlt»*rs, ^ 173, p. 878 
ExtH'utivo i»(jwer to approve, ^ 171, p. 862 
Kolliiig Ht^n*k, taxation of, § p. S05 
Safety measure^^, reguhitlonH rf»si>«*f'tiiig denial 
of due pr«x‘r*¥is, ^ 6!i8, p. 1157 
Sanitary drinking ciipA n.Hiuirement as to furidsii- 
lug as denial of due pnx*fN<, f CJfK p. 115s 
Sepairate accoamn^Klatlons for white and 

persons, regulatloras respecting m at*rklgmtujt 
of privileges or Immunites, § 483 
Heparate caches, requirt^ments as to as violati»ui 
of due process ^ 61^8, p. 11.58 
Shelters re<iuirment for ctitiftniction m denial 
of due proc^^sj?, f 698, p. 11150 
Signals regulations, r€S‘piM*tlng malntenaun* 
denial of due procci^^ji, § tgtH, p, 1157 
S|***i*<l regulations, due prcK,**^s of hiw ns violut- 
Hi !»y, § nUK p. 1157 
Spur tra»‘k.s 

Delegation of legi.4athe fH»wer to rtniuire t^*n- 
st ruction of, f 138, p. 59il 
Executive department as having power to de¬ 
termine t-ost of, i 169, p. 856 
Requirement In rei?peet to coiistruetlon of as 
violation of due pnM‘f^*is § <147, p. 912: 
i \m, p. tim 

Stations 

Delegation of legislative t*ower to reipdre 
erection of by railroad, g l.'tS, p. HfH 
Legislative determination of public ntst^s- 
sity and convenlenc?e for, § 198, p. 972 
Re«]uirenients as to maintenance as denial of 
*iiie pnx^ess, ^ 61^8, p. 1159 
Strt'ct Railroads, generally, pos^t 
Supply of ears regulations governing as denial 
of due process ^ 61*8, p. 1159 
Surrender of portion of right of way, due 

of law as violated by re^iulreoient, S fD7, 
p. 941 

Switching regulations due procc^is of law as vio¬ 
lated by, $ 698, p. 1157 
Taxation, 

Cla?44^ification fi*r purpose of, ^ 648, p. 952 
Equal protet*tion of law in n*«i*ect t»*, 528 

Tickets, sales regulation of as denial of due 
pr<K*<'ss I 682 

Uiuierpass, 

I)eU>gatlon of legislative power in resfKH‘t to 
re^iuiremeiits § 13S, p, 595 
Requirement for ret‘onstruetion as dciiiul of 
due process, | 698, p, 1160, n, 40 
Vendors on trains 

License retpiirement as denial of due proivss, 
I 650, p. 1015 

Occupational license tax as denial of e<iual 
protection, | 530, p. 434, n, 87 
Watchmen, re<julrement as violation of duo proc¬ 
ess, I ti08, p. 1158 

5\"orkuit*n\s compensation acts, exception of em¬ 
ployees as reasonable classification, § 497, 
p. 276 

Itallvvay Iaib4>r Act, judicial interference with legisla¬ 
tive action, $ 151 (1>, p. 760 
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Raising constitntional questions, §§ 76-103, pp. 226- 
483 

Accused in criminal proceedings, § 84 
Aliens, § 77 

Attorney general, § 82, p. 252 
Citizens, § 78 

Condemnation of property for public use, persons 
entitled to raise question, § 87 
County attorney, § 82, p. 252 
Creditors, § 81 

Criminal proceedings, rights of accused, S 84 
Determination of constitutional questions, ante 
Discrimination, statutes containing, § 88 
District attorney, § 82, p. 252 
Estoppel, ante 

Formal parties, rights as to, § 83, n. 67 
Governmental body or entity, § 76, p. 244 
Impairment of obligations, persons entitled to 
raise question, § 85 
Licensing statutes, § 76, p. 241 
Ministerial officers, § 82, p. 252 
Mode, § 96, p. 339 

Motor carrier regulations, persons entitled to 
question, § 76, p. 243 

Motor vehicle regulations, persons entitled to ques¬ 
tion, § 76, p. 243 

Necessity of for determination by court, § 96, 
p. 331 

Participation in election as estoppel to deny valid¬ 
ity of statute involved, § 90, p- 272 
Particular statutes or ordinances, § 90, p. 279 
Parties to suit as only persons entitled to raise, 

§ 83 I 

Persons entitled to raise, §§ 76-91, pp. 226-293 
Portion of statute affecting right, § 76^ p. 240 i 
Public officers, 

Estoppel, § 90, p. 273 
Rights as to, § 82, pp. 251-255 
Taxpayers, § 80 
Time, § 96, p. 339 
Voters, § 79 

Waiver, §§ 89-91, pp. 2G3-293 
Workmen’s compensation, persons entitled to 
question statute, § 76, p. 243 
Ransom letters, venue statute as ex post facto, § 445, 
n. 4 

Rape, freedom of speech and of press as abridged by 
legislation prohibiting identification of female, 

§ 213(7), p. 1116 
Rates and charges. 

Classification for purposes of, equal protection of 
law as denied by, § 519, p. 381 
Confiscatory nature, determination of, § 690, 
p. 1134 

Delegation of legislative power to regulate, § 138, 
p. 592 

To judiciary, § 139, p. 643 . 

To municipality, § 140, p. 659 
Due process of law, regulation as violation of, 
§1 690-696, pp. 112^1151 

Equal protection of law, regulation as denial of, 
§ 516 

Executive authority to hear applications for in¬ 
creases or decreases, § 173, p. 878 
Executive discretion in respect to as conclusive 
on judiciary, § 156, p. 820 


Rates and charges—Continued 

Inspection for permit to cut trees, § 138, p. 600, 
n. 13 

Insurance, ante 

Legislative power in respect to regulation of, § 107 
Notice of fixing, due process as requiring, § 690, 
p. 1135 

Pleading attacking as confiscatory, sufficiency 
to invoke constitutional protection, § 9$, 
p. 339 n. 41 

Presumptions, reasonableness, § 690, p. 1135 
Public Utilities, ante 

Railroad commission, statute providing for fixing 
by as abridgment of constitutional guaranty, 

§ 711 

Railroads, ante 

Water or power generated by water projects, dele¬ 
gation of legislative power to regulate, § 138, 
p. 597 
Ratification, 

Amendment of Constitution, ante 
Assessments for public improvements, due proc¬ 
ess of law as violated by, § 667 
Constitution becoming effective from time of, § 39 
Curative acts for purpose of, validity, § 422, p. 125 
Federal constitution, § 4 

Ordinances adopted by constitutional convention, 

§ 11 

Revision of constitution, § 8, p. 45 
Rational doubt, validity of statute, § 99, p. 436 
Rational ground, construction of statute to avoid un- 
constitutionality, § 98, p. 384 
Rationing, delegation of legislative power, § 138, p. 632 
Readings, proposed amendments to constitutions, 
states, § 9, p. 49 

Real estate brokers. Brokers, ante 
Real estate commissions, discretionary or quasi¬ 
judicial powers, delegation to, § 173, p. 869, n. 82 
Real estate corporations, self-executing provision of 
constitution prohibiting holding of, § 57 
Real property, 

Aliens, restrictions on use and ownership, § 538 
Constitutionality of statute protecting title to, 
persons entitled to raise question, § 86 
Corporations, statute prohibiting acquisition of 
land as impairing obligation of contract, § 336 
Land patents, due process of law, withdrawal or 
alteration of remedies as violation of, § 614, 
p. 769 

Police power as including, § 269, p. 1057 
Sale of, laws authorizing as impairment of vested 
rights, § 231 
Reasonable doubt. 

Constitutionality of statute, resolving in favor 
of validity, § 99, p. 417 

Criminal prosecutions, failure to define for jnry 
as denial of due process, § 591, p. 663, n. 89 
Reasonable ground, construction of statute to avoid 
unconstitutionality, § 98, p. 384 
Reasonable interpretation, constitutional provisions, 

Reasonable length of time, limitation of actions, vest¬ 
ed rights, § 266, p. 1259 

Reasonable presumptions, favoring validity of statute, 
§ 99, pp. 400, 409 

Reasonable time, ratification of proposed amendment, 
federal constitution, § 6, p. 31 
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ReasonaLlenesa, 

Jiifllclal imiiiiry in re??p<»et to in determining val¬ 
idity of statute, 1154, p. 812 
Validity of state statute as dependent on, | 71, 

p. 218 

Re-assessment, 

Income tax, due process of law as denied by, 1657, 

p. 1002 

Property owners’ right to question constitutional¬ 
ity of law anthoriEing, § 80, n. 31 
Public improvements, due pro<*es.s of law as vio¬ 
lated by, 16*i6 

Rebellion. Insurrection, generally, ante 
Recall, 

Decision of state court dcsjlaring statute in vio¬ 
lation of federal constitution, f 10.3 
Elective officers, judicial inquiry into wisdom, 
etc., of legislation, 1154, p. 705 
Judicial inquiry into wisdom, ete, of legislation 
relating to, § 154, p. 802 

Judiciary as without power respecting (piestion ot | 
5 145, p. 706 I 

Municipal officers, charter provision for as abridg¬ 
ment of constitutional guaranty, § 711 
Self-exe<*uting provisions of constitution relating 
to, § 54, p. 161 
Receivers, 

Appointment, 

By court, legislative authorisation, § 163 
Denial of due process, 1013. p. 764 
Legislative provision for as encroachment on 
judiciary, § 117 

Pending dispute over title, authority of court, 

§ 160 

Corporations, stockholder’s liability, retroactive 
statutes changing manner of enforcement, 

§ 370 

Denial of motion for discharge as Imposing in¬ 
voluntary servitude, f 203(2), n. 25 
Discretionary or quasi-judleial powers, $ 173, 
p. 8S3 

Executive department as having power to ap¬ 
point, § in, p. 862 

Hospitals, appointment by administrative au¬ 
thorities, § 173, p. 876 

Impairment of obligations, equity decree appoint¬ 
ing as, § 387 

Insolvent corporations, legislation authorising 
appointment to take over property as im¬ 
pairment of obligations, § 377 
Judicial powers, § 173, p. 883 
Taxation, appointment for in actions to collect, 
due process of law, J 650, p. 079 
Recitals, initiative petition to amend state constitu¬ 
tion, 5 7, p. 42 

Recklessness, immunity from liability in tort arising 
from, validity of legislation respecting, § 700, 
p. 1217 

Reclamation districts, creation, due process of law, 

§ 600, p. 1032 ; 3 604, p. 723 

Reclamation fund, imposition of taxes for as grant of 
special privilege, 3 464, p. 195 
Reclamation revolving fund, taxation, due process of 
law, 3 648, p. 954 

Recognition of existing laws pending constitutional 
changes, 3 46 


j RecognlsEiince, 

‘ Due process of law as to, 1584 

I^>glj?lation continuing surety’s liability as im¬ 
pairing oldigation, § 277, n. 32 
Mayor as empoweretl to take, f 173, p. S86 
RiH^onHt ruction amendments, federal constitution, 
opc^ration and of, J 69 

Reconstruction ilaara^^ ct^ri^ratlon, contract, equal 
prt>tt*<»tion of laws, I 5t)4 
Recordation, 

Deed.*^, curative acts validating deft>t*ts la, § 434 
Due process of law, statute rf*«iuiring compliant**? 

with as violation of clause, i 643 
RetrosptH'tlve laws dealing with, validity, f 418, 
p. 113 
Recorders, 

Determination of constitutional questions, § 92, 
p. 294, n. 1. 

Discretionary or quasi-judicial powers, | 173, 
p. m 

Judicial powers, 8 173, p, S83 
ReeordK, 

AfiiniK^SUiiity of evidence, rested rights, 3 
p. 12ti4 

Judicial interference with legislative actions in 
re.^IHN*t to, 1151(1 K p. 750 
I-^gishiture, Judicial interpn?tation of, § 152 
Validation of by legislature, 3 123 
Recreatioa police regulations, f 192 
Rt*creational facilities, discTinilnatlon by reason of 
race or color as abridgement of privileges or im¬ 
munities, 8 483 
Ret! flag, display of. 

Due process clause as not violated by legislatioxt 
making offenses, f 580, p. 627, n. 29 
Public assembly, legislation making criminal of¬ 
fense as denial of equal protection, | 6<13. 
p. 521 

Validity of statute prohibiting display, } 213(21, 
n. 44 
Redemption, 

Execution, sale under, Impairment of obligations 
In respect to, 8 *391 

Foreclosure of mortgages, judicial inquiry into 
wisdom, etc., of legislation, | 154, p. 801 
Foreclosure sale, extension of period, jurisdiction 
to determine constitutionality of statute, 3 94, 
p. 307, n. 42 

Impairment of obligations, legislation relating ta 
3 391 

Interest on, impairment of obligation In respect to, 

3 358 

Legislation requiring notices to be recorded as 
impairment of obligation, § 355 
Procewling to enforce as action in rem, § 651, 
p. 982, n. 14 

Retrospc?ctive statutes altering proc?edure in re- 
sp^ to, 3 271 
Tax sales, 

Impairment of obligations In respect to, 3 296 
Legislative provision extending period as en¬ 
croachment on judiciary, f 128, p. 525 
Self-executing provisions of constitution re¬ 
lating to, 3 51 

Validating defective notice of tax sale as impair¬ 
ing vested right, } 226, p. 1194, n. 27 
Vested rights under laws relating to, 8 235 
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Kedevelopment purposes, condemnation of property 
for, due process of law, § 646, p. 927 
Re-enactment, prior unconstitutional statute, validity 
as affected by, § 101, p. 473 

Re-examination, constitutional questions, § 96, p. 339 
Referee, judgment on report or findings of, clerk as 
authorized to enter, § 173, p. 884 
References, 

Legislative power to provide for, § 128, p. 542 
Power of court to consent to, § 166 
Referendum. Initiative and referendum, generally, 
ante 

Reformatories, transfer of prisoners to penitentiary 
from, power of executive officers, § 172 
Refunding bonds, states, impairment of contractual 
obligations in respect to, § 289 
Refunds, 

Bail, unconstitutionality of statute under which 
order was made as affecting right to recov¬ 
er, § 101, p. 481, n. 90 

Inheritance taxes, due process of law as violated 
by, § 655, p. 994 

Taxes, legislative power to provide for, § 149, p. 
715 

Registrar of stocks and bonds, national bank acting 
as, legislative power to authorize, § 138, p. 591 
Registration, 

Elections, ante 

Securities sold through mails, delegation of leg¬ 
islative power to regulate, § 138, p. 623 
Vested rights under laws relating to, § 238 
Registration boards, appointment of members by 
court, § 163 

Registration certificates, motor vehicles, display re¬ 
quirements as denial of due process, § 704, d. 
1189, n. 39 

Registration of motor vehicles. 

Delegation of legislative power, § 138, p. 614 
Nonresidents, requirement as denial of due proc¬ 
ess, § 659, p. 1016 

Registration of pickets as infringement on fre^om of 
speech, § 213(20), p. 1144, n. 16.50 
Registration of voters. Elections, ante 
Regulations. Rules and regulations, post 
Regulatory measure, presumption that legislature in 
enacting had knowledge of evils sought to be 
corrected, § 100, p. 448 
Rehabilitation, 

Disabled persons, delegation of legislative povrer 
in respect to, § 138, p. 632 
Insurance companies, impairment of contractual 
obligations, § 378, p. 51, n. 83 
Rehearings, 

Administrative proceedings as essential to due 
process, § 628, p. 866 

Constitutional question raised on motion for, 
timeliness, § 96, p. 341, n. 47 
Due process of law as authorizing, § 622, p. 826 
Legislative provision for as encroachment on ju¬ 
diciary, § 128, p. 526 

Rate order, due process of law as requiring, § 691 
Tax proceedings, due process of law as not re¬ 
quiring, § 650, p. 976 

Reinstatement, decision holding statute unconstitu¬ 
tional operating as, § 101, p. 473 

Relatives, inmates of state institution, liability for 
care and expenses, § 642, p. 907 


Relief, delinquent taxes, impairment of contractiial 
obligations, § 283, p. 1296 

Relief commission, executive department as not sub¬ 
ject to judicial control in selection of members 
§ 160 ^ 
Relief or public assistance, vested rights, § 245 
Relief purposes, taxation for, due process of law a*? 
violated by, § 648, p. 953 

Relief work, requirement for as involuntary servitiirtt. 

§ 203(5), n. 39 ‘ ' 

Religion, freedom to differ as natural right, § 190 n 
978 

Religious belief, discrimination by reason of, § 533 
Religious convictions, unemployment compensation 
laws, due process of law, § 689(2), p. 112‘> n 

Religious fraternal order, office, right to as property 
within due process clause, § 599, p. 701 
Religious garb, wearing of by teachers, § 206(3), n 
1045 

Religious grievances, assembly on petition, right of 
§ 214, p. 1165 
Religious liberty, 

Clear and present danger doctrine, § 200(1), p. 
1030 

Disposition of property as effected by guaranty, 
§ 208(1), p. 1030 

Due process of law as guaranty of right of wor¬ 
ship, § 574 

Foreign language, restricting teaching as abridg¬ 
ing religious liberty, § 206(3), p, 1043 
Guaranty of, § 199, p. 980; § 206, pp. 1017-1046 
Legislation, constitutional provisions conferrii^ 
discretionary power, § 64 
Licenses, § 206(2), p. 1036 
Natural and inalienable right, § 206(1), p. 1017 
Police power of limitation of, § 206(1) 
Presumption of statutes' validity, § 99, p. 442 
Private schools, § 206(3), p. 1041 
Public schools, § 206(3), p. 1041 
Saluting flag, § 206(3), p. 1043 
Taxation, § 206(2), p. 1036 
Religious literature, 

Freedom of speech or of press as infringed by 
legislation prohibiting distribution or display, 
§ 213(8), p. 1120 

Taxation of as infringement of freedom of press, 
§ 213(13), n. 99 
Religious organization, 

Affiliation with as not essential to parents’ right 
to question validity of statute requiring 
dancing exercises in public schools, § 76, p. 
240, n. 63 

Business within certain distance of church regu¬ 
lation as denial of due process, § 670 
Due process clause, deprivation of property 
without, § 573, n. 67 

Exemption from taxation, equal protection of 
laws, § 521 

Impairment of obligations, regulation of, S 333, 
p. 1375 

Property, vested rights of lay members in, | 225, 

p. 1188 

Protection of constitutional guaranties, § 206(1), 

p. 1026 

Special privileges granted by state, f 464, p. 190, 
n. 61 
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Relifjious onraniwiffon—Continued 

State or fedeml governmeat'n power to set off, 
f 200(1), p. 1019 

Trust funds, due process of law, | 008 
Religious subjects* freedom of speech, I 213)D) 
Remainders, 

Forcilile entry and detainer a<*t, right of re¬ 
mainderman to question cwjstitutionalSty, 

§ SO, n. 82 

Inheritance taxes, eqjsal pnittH*tion of law-4, 524 
Notice to person in iK*;-:st‘>,nion as snt!5ci**nt to 
charge remaindennan, S flip, p. 

Retrospeikive law imi>OHing tax on, validity, f 419, 

p. 122 

Sale of property, legislation uutliorizlng denial 
of due process, § 047, p. 942 
Succession tax, impainnent of contractna! obli¬ 
gations, § 28?^ p. 1298, n. 45 
Vested rights as to, § 220, p. 11J)2 

Impairment by leglslatun* barring. J 231 
Remarriage, divorced persons, ex i^ost factt> law6 re¬ 
lating to, § 447 I 

Remedial statutes, 

Encroachment on judiciary, | 112 
Primary presumption of (^^iisfittitionality of 
State statutes, § 90, p. 399, n. 4U 
Remedies, 

Class legislation in resiKH^t to, § 500, pp. 2S9-294 
Common law, taking of privat«* property ft»r pn)>- 
lic use without just eomiwuisation. | 49, pp. 1 
149, 150 j 

Conditions and restrictions on enforcement of j 
rights and liabilities as violation of guaran¬ 
ty of, S§ 712. 713 

Discretion of legislature in resjKM^t to, f 559, p, 
504 

Due process of law, ante 

Enforcement of particular contracts, impairment 
of obligations by, § 385, pp. <12*417 
Equal protection of law% 557-502, pp. ,592-519 j 
Ex post facto laws, prohibition as Inapplicable to i 
civil remedy, f 437 j 

Guaranty of, 5 709, p. 1208 | 

Impairment of obligation, ante 
Infringement of constitutional guaranty In re¬ 
spect to, I 711 

Legislative provisions as encroarhnient on Judi¬ 
ciary, § 128, pp, 514-512 
Exempting parties from, §118 
Nonresidents, discrimination in resi>ect to as ( 
abridgment of privileges or immunitU's, § 4sn | 
Nonself-executing constitutional provisions, I 48, j 
p. 146 1 

Personal injuries, self-executing provisions of 
constitution relating to, § 50 
Privileges or Immunities in respect to, state 
courts, § 485 

Repeal of statute giving, constitutional guaranty 
as precluding, % 710 

Retrospective laws affecting, validity, { 418, pp. 
108-116 

Stockholders* liability, alteration of as impair¬ 
ment of obligation, f 370 
Unconstitutionality of statute affecting, 8 101, p. 
474 

Vested rights In, S§ 256-273, pp. 1248-1272 ! 


Remittitur, legislation authorizing as depriving par¬ 
ties of due prucf^j, 1626, p. 847, n. 14 
Removal from ofll#?e. 

Delegation of I^islatlve power In rcaspect to, 

I 1;K p. 621 

Due pn>c*es4 of bm% f <100, p. 7fi7 

Summary pr<x***ediugs as dcaiul of, ? 612, pp. 

757, 758 

Equal prot(Vtion of Jaw ns to, ^ 5l)S 
Estoppfd tf> quej4tIon validity nf .statute* authoriz¬ 
ing, ^ 99, p. 27.3 
Executive depaa-tment, 

Encroachment on ju{J2ciary, g 171, p. 86,3 
Power in to, $ 168 

Judicial des^artment, 

I.*<»*gi slat ion conferring pfm'er, § 163 
Pow’er In re.sfM‘<*t to, | 169 
Judicial inquiry into wisdom, etc., of bgi darioss 
ndating to, § 154, p. 802 
JiCgWlative authority, 11131 
I.<*gislative provision for as encroachment on, 
Executive, ^ 131 
Judiciary, 5 146 

lA'glsIative iKiwer to establish new causf-s for, 

I 314 

Limitation of right of removal, h^gi.^lntive provi¬ 
sion for as enertiuchment on exerstive, i 131 
Municipal corporations, leglslatiw provi:43on for 
ag not encniachment on jitdlclary, I 116 
Retrr«ictive operation of cfujstitutional provision 
chaiiging proce<hire ferr, § 40, p. 128 
Self-executing provisions of constitution relating 
to, § 54, p, 161 
Removal of causes, 

CorjM^rate defendant from state to federal court, 

I 617 

Foreign corporations, pfuialty for as denial of 
efpml pruttction, § 549 

j Remetlial discrimination, privilt‘ges or immunb 
j ties, i 485 

Removal of prisoners, legislative provisions for as en¬ 
croachment on judiciary, 1128, p. 521 
Removal of receivers, legislative^provision for as en¬ 
croachment on judiciary, % 117 
Removal of tnisteea, legislative provision for as en¬ 
croachment on judiciary, i 117 
Renegotiation act, secret evidence to ex- 

‘ cess profits as denial of due process, i 62^, p. 864, 
n. 66,34 

Renegotiation of war contracts, retroactive hgisiu* 
tion, § 417. p. 108 

Renewal of permit, foreign corporation, right to ob¬ 
ject to validity of act affecting right. § 90, p. 276 

Rents, 

Control, 

Delegation of legislative power, $ 138, p. 63,3 
Legislation, impairment of contractual obli¬ 
gations, 15 368, P. 1330 

Law’^s Imposing restrictions on landlord as invxfi- 
untary servitude, S 203(5) 

Regulation of as violation of, 

Due process, I 690, p. 1128 
Equal protection of law, emergency, | 516 
Renta and profits, redemption period, Impairment of 
obligation by legislation depriving of, i 391 
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Reorganization, 

Bankruptcy Act, determination of constitutional 
questions on petition for, § 95, p. 326 
Banks, delegation of legislative power in respect 
to, § 138, p. 591 

Financial institutions, impairment of contractual 
obligations, § 375, p. 46 

Railroads, executive power to approve plans, 
§ 171, p. 862 

Repeals, 

Adoption of new constitution operating as, § 42, 
p* 131 

Amendment to federal constitution, resolution on 
question of, § 6, p. 29 

Charter of corporation, consolidation authorizing, 
§ 323 

Common law, constitutional provision inconsist¬ 
ent with, § 44 

Constitutional provisions, § 7, p. 35 
Courts as without power to give validity to re¬ 
pealed laws, § 151(1), p. 733 
Determination of constitutionality of law sub¬ 
stantially changed by repeal, § 94, p. 316, 
n. 48 

Due process of law, violation of, § 569(1), p. 566 
Encroachment on judiciary as result of repeal of 
statute, § 112 
Ex post facto laws, § 451 

Franchise or charter, legislative provision for as 
encroachment on judiciary, § 119 
Implied repeals, generally, ante 
Judicial power to determine, § 144, p. 693, n. 3 
Degislature as without power to repeal constitu¬ 
tional provisions, § 70, p. 203 
Operation of statute as affected by repeal of pro¬ 
vision of federal constitution, § 40, p. 126 
Organic law of territory acceding to statehood, 
§ 42, p, 134 

Penal statutes, obligation of contracts as not im¬ 
paired by, § 396 

Penalties and forfeitures, liability for as affect¬ 
ed by repeal of constitutional provisions re¬ 
lating to, § 40, pp. 126, 128 
Remedial statutes, constitutional guaranties as 
preventing, § 710 

Self-executing provisions of constitution operat¬ 
ing as, § 60 

Special and local laws enacted before constitu¬ 
tion became effective, § 43, p. 138 
State constitution, state laws as affected by, § 43, 
p. 137 
Statutes, 

Constitutional provisions operating as, § 43, 
p. 136 

Self-executing provisions of constitution op¬ 
erating as, § 60 

Repetitious proposals, amendment of constitutions, 
prohibition against, § 9, p. 56 

R^levin, 

Bond, 

Conditional undertaking as contract, § 344 
Legislation empowering seizing officers to fix 
as encroachment on judiciary, § 173, p. 
888 

Imprisonment for debt in actions for, § 204(1) 
Judicial interference with legislative actions in 
jcegpect 151(1)^ p. 756 


Replevin—Continued 

Prison confinement as preventing conduct of ac¬ 
tion as own attorney as denial of due nroc- 
ess, § 624, p. 831, n. 28.68 

Reply, constitutional questions raised by, § 96, p. 341 
Reports, street railroads, requirement as denial of 
due process, § 698, p. 1166 

Representative action, right to remedy, § 709, p loia 
n. 10.5 

Representatives, 

Constitutionality of statute apportioning, voters’ 
right to question, § 79 

Delegation of legislative power to reapportioiL 
§ 133, p. 556, n. 14 

Service of process on, due process of law as 
shown by, § 619, p. 788 
Reprieves, 

Executive department, encroachment on judici¬ 
ary, § 172 

Executory power to grant, § 172 
Governor’s power in respect to as not subject tq 
judicial control, § 157 

Republic of Texas, statutes continued in force, sav¬ 
ing clauses in constitution provisions, § 43 , p, 140 
Republican form of government. 

Constitutional convention subject to guaranty, 

§ 8 , p. 46 

Political questions, § 145, p. 700 
Violation by state constitution amendment as 
judicial question, § 146 
Repugnance, 

Amendment of constitution, repeal as affected 
by, § 42, p. 133 

Conflicting provisions, reconciliation, § 24 
Statutes, repeal by constitutional provision on 
ground of, § 43, p. 136 
Reputation, 

Competency in liquor violation proceeding, ex 
post facto laws, § 446, n. 22 
Personal security right as guaranty of, | 205 
Pursuit of happiness, § 208 
Res judicata, judgments, due process of law, § 625, 
p. 839 

Resale price agreements, delegation of legislative 
power, § 141, p. 678, n. 84 
Research, 

Determination of constitutional questions as de¬ 
pendent on opportunity for, § 95, p. 325 
Privileges or immunities, fish and game laws, 
§ 467 

Reservation of powers. 

Initiative and referendum, § 143 
Police power, § 175, pp. 893, 897 
Private corporations, alter, amend or withdraw 
franchise of privilege granted in charter, 
§ 320, pp. 1352-1359 
State constitutions, f 70, p. 194 
States, § 66 

Police i>ower, § 175, p. 897 

Reserved rights, municipal contracts, Impairment of 
obligations in respect to, § 308; p. 1^1 
Reserves, foreign insurance companies, equal pro¬ 
tection of laws denied by requirement, § 511, 
p. 344 
Residence, 

Due process of law, regulations respecting as de¬ 
nial of, § 700 
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Besidence—CJontinaecl 

Election purposes, retroactive operation of consti* 
tutional provisions relating to, f 4(), p. 124 
License tax based on, discrimination as denial of 
equal protection, | 529, p. 428 
Xonresidents, ante 

Privileges or immunities guaranty as affecting 
right of state to deal with, f 457 
Resolutions, 

Constitutional convention, exercise of powers by, 

5 8,p.46 

Proposed amendment of constitutions, 

Enrolling and engrossing, f 9, p. 50, n. 84 
Federal constitution, § 0, p. 29 
Resources. Natural resources, generally, ante 
Respect, legislative acts entitled to great respect, { 98. 
p. 357 

Respondeat superior doctrine, due process of law, 

S 709, p. 1212, n. 8*5 
Restaurants, 

Due process of law, regulations as denial of, 
§672 

Equal protection of law, 

License or license tax, f 530, p. 442 
Ordinance relating to dis|xxsal or removal 
of swill as denial of, } 531, p. 34S 
License, requirement as denial of due process, 
I 659, p. 1015 

Public improvements, due process of laws violated 
by legislation authorizing, J 6f30, p. 1034 
Separate restaurant for colored persons as denial 
of due process, j 707, pp. 1200, 1201 
Restitution, writ of, provisional remedy as denial of 
due process, § 613^ p. 766 
Restraint, safety and security rights, $ 205 
Restraint of trade. 

Acts within condemnation of statute prohibiting 
combinations as Judiefa! question, f 139, 
p. 046 

Foreign corporations, revocation of licenses as 
denial of equal protection, S 5CH 
Judidal inquiry into wisdom, etc., of legislation 
for prevention of, § 154, p. 792 
Judicial interference with le^slative actions In 
respect to, f 161(1)* P* 758 
Police power regulation taking form of legisla¬ 
tion, § ISO, n. 62 

Prohibition against combinations in as abridge 
m^t of privileges or immunities, 5 473, p. 21S 
Trusts and combinations in, legislation prohibit¬ 
ing as impairment of obligations. § 390 
Restricted construction, adoption of In favor of va¬ 
lidity of statute, i 98, pp. 382, 388 
Restrictions, 

Amendment of state constitutions, S 7, p. S3 
Enforcement of rights and liabilities, constitu¬ 
tional guaranty as violated by, § 712 
Mandatory constitutional provisions relating to, 
5 62 

Self-executing nature of provisions, i 49, p. 147 
State constitutions as restriction of powers, { 70, 
p. 189 

Statutory exmptkms, power of judiciary, 1161(1), 
p. 745 

Restrictive covenants, 

Denial of access to courts to enforce deprivation 
of prc^;>erty without due proces, { 616 


j Restrictive covenants — Omtinned 
i I>j>ierimination by action or of private parties, 
j I 4m, p. 249, a 15 

j Impairment of c?«#!itractual obligations, S 3^*7, a 70 
j Judicial enfom^m«>*iit as denial of due process^, 
j S 703, p. 1179 

1 Oci'npsitloii lot by indored persoa operation 

I and of amendment to federal consti- 

i tutioii, I m, p. IKS n. 73 

\ Pe<.*uuiary to fYnenaiitor raising questions of 

j constitutionality of statute, | 76, p. 240, 

j n. 6.3.5 

Kaciiil dijscrimlimtion, § 538 
j Sj>ecial privileges or immunities, I 459 

Structure tjiK*, due pItR‘l^^«J(! of law, I 707, p. 12f^ 

I Use or occupation of premises t»y Negroes, due 
j process of law, f 7^ 

I Retail instalment sales, licensee under act, estc^pel 
I to attack constitutionality of amendment, i 90, 
j p. 2S1, a 14.5 

I Retail merchants, grauduated license tax as denial of 
I e<iual pn>ti?ction, § 530, p, 437 
Retailers, li<‘ense, requirement as denial of due proc¬ 
ess, § 659, p. 1014 
I Retirement, 

i Notice of imijcnding retirement, legislation re- 
1 quiring as impairing contract obligations, 

I 318 ' 

Public otficers, delegation of legislative power, 

§ 138, p. 621 

Teachers grant of special privileges by state, 

I 464, p. 193 
Retroactive laws, 

Estate taxes, equal protection of laws, f 524 
Price controls, | 417, p. 107 
State impairic^ own rights, right to raise constl- 
I tutional questions, | 76, p. 244, n. 97 

Taxation, post 
Retroactive operation. 

Amendment of constitution avoiding invalid court 
decisions, § 109 

Constitution, $ 40, pp. 121-130 

Burden of proof as to, I 40, p. 121 
Intent as alTeiHing, | 40, p. 121 
Con.<>truction of statute to avoid unconstltution- 
allty, S 98, p. S72 

Decision that statute conferring civd jurisdiction 
is unconstitutional, f 101, p. 4S1, n. 91 
Declaratory statutes, § 112 
Ex post facto laws, | 435, p. 139; H 439-451, 
pp. 14S-162 

Guardian and ward, legislative provisions for 
disposition of property by guardian, § 120 
Imprisonment for debt, prt^lbition again^ f 204 
(1), n. 48 

Income tax law, due process as violated by, i 657, 
p. 997 

Inheritance tax law, due process clause as vio¬ 
lated by, I 655, p. 969 

Privileges or immunities, constitutional prohibi¬ 
tion against, § 459 

Remedy, statute® relating to matters of, i 259 
Retrospective laws, S 414 

Special and local laws, constitutional limitations 
on, S 43, p. 138 

Retrr>spective laws, §1 414-420, pp. 90-124 
AaTued rights destroyed by, { 417, p. 100 
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Retrospective laws—Continued 
Attorney fees, § 418, p. 113 
Constitutional prohibition, necessity of, § 415 
Validity as affected by, §§ 416-419, pp. 96- 
124 

Construction of, § 420 
Costs affected by, § 418, p. 113 
Curative acts, § 421 
Defenses, § 418, p. 112 
Defined, § 414 

Due process, validity as dependent on, § 416 
Estate tax, § 419, p. 122 
Evidence, § 418, p. 113 
Eix post facto laws as, § 435, p. 139 
Included in, § 414 

Execution, leave of court as condition of issu¬ 
ance, § 418, p. 114 

Impairment of obligations, validity as affected 
by, § 416 

Income tax, validity of, § 419, p. 121 
Interest, § 418, p. 113 
Judgment, § 418, p. 113 

Limitation statutes, validity of, § 418, pp. 113, 114 

Measure of damages, § 418, p. 113 

Nature of, § 414 

Parties, § 418, p. 112 

Partition, § 418, p. 114 

Process, § 418, p. 112 

Remedies affected by, validity of, § 418, pp. 108- 
116 

Retroactive as synonymous, § 414 
Sales taxes, § 419, p. 117 

State rights impaired by, validity of, § 417, p. 106 
Stockholders* liability, impairment of obligation 
by change in manner of enforcing, § 370 
Tax laws, impairing contractual obligations, § 277, 
n. 29 

Taxation, validity of laws affecting, § 419, 
pp. 115-124 

Transfer tax, § 419, p. 122 
Trusts, deviation from terms, § 418, p. 113 
Validity, §§ 415, 416, pp. 9^99 
Venue, § 418, p. 112 
Verdicts, § 418, p. 113 
Vested rights impaired, § 414 
Validity of, § 417, p. 100 

Returns, sheriffs, curative acts validating defects in, 
§427 

Revenue bills, 

Delegation of legislative power to prepare or rec¬ 
ommend, § 138, p. 634 

Penalties to assist in executing as denial of due 
process, § 640, p. 901 

Revenue department, orders, etc., legislation by means 
of, § 169, p. 852 
Revenue districts. 

Collection, delegation of legislative power to es¬ 
tablish, § 138, p. 626 

Executive authority to change, § 171, p. 862 
Reversal, decision holding statute unconstitutional, 
effect of, § 101, p. 473 

Reversion, vested rights in respect to, § 226, p. 1192 
Impairment by legislature barring, § 231 
Review. Appeal and error, generally, ante 
Revision of constitution, 

Federal, § 6, pp. 28-31 


Revision of constitution—Continued 
State, §§ 7-10, pp. 32-63 

Distinction between amendment and revision, 

§ 7, p. 36 

Ratification by people, § 8, p. 45 
Revision of statutes, unconstitutional statute not 
validated by inclusion, § 101, p. 474 
Revisor of statute, orders, etc., legislation by means 
of, § 160, p. 852 
Revival, 

See, also, Abatement and revival, generally, 
ante 

Amendment of constitution, later amendment t© 
repealing amendment, § 42, p. 134 
Judgments, 

Due process of law, withdrawal or change of 
remedy as violation of, § 614, p. 770 
Legislative power, § 128, p. 525 
Lien, due process of law as violated by statute 
authorizing, § 631, p. 884 
Municipal ordinance suspended by constitutional 
amendment, § 41, n. 37 

Remedy, impairment of contractual obligations, 

§ 383 
Statute, 

Suspended by subsequent constitutional 
amendment, § 43, p. 138 
Unconstitutional at time enacted, § 101, 
p. 471, n. 55.11 

Revocation, 

License, attempt as ground of raising question of 
constitutionality of statute requiring license^ 
§ 76, p. 242 

Pardon, executive power in respect to, § 172 
Vested right, § 216 

Revolution, amendment to exertion of original right, 
§ 3, p. 24 

Revolutionary character, constitution, 

Federal, § 4 
States, § 5 

Revolver, vested right in permit to carry, § ^1 
Rewards, finding of lost property, due process of law 
as violated by statute providing for, § 642, p. 907 
Rice importer, prices, regulation as denial of due 
process, § 690, p. 1134, n. 44 
Rifles, aliens, law prohibiting possession as denial 
of equal protection, § 503 
Right of privacy. Privacy, generally, ante 
Right to work clause, impairment of contractual obli¬ 
gation, § 349 
Rights, 

Natural rights, ante 

Personal and individual rights, ante 

Political rights, ante 

Social rights, post 

Rights of action, retroactive operation of constitution¬ 
al provisions relating to, § 40, p. 126 
Rigid interpretation, 

Constitution, § 14 

Construction of statute to avoid unconstitution¬ 
ality, § 98, p. 383 
Riots and mobs, 

Appointment of guards for protection of prop¬ 
erty against, legislation authorizing courts to 
appoint, § 163 

Call on militia for aid in suppressing, validity of 
statute authorizing by court, § 165^ p. 840 
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Riots and mobS“Continned ] 

Exemption of for liability as denial 

of due pnK'Pss* | 

Freedom of iip**wh and of press as j^ennktini? t 

making of stat»‘ments ineiting, lil'kro, I 
p. 1104, n. 44.s#i I 

Liability for acts of, due pnw'o-s of law as vio- ! 

lated by statute i 007 | 

Municipal liability for damage to prop^'Hy, equal 
protection of laws, ^ TCul 
Violence, criminal trial domiimted by u< tludai of 
due process, f 501, p. Ofn 

Riparian lands, impairment of obligjUio!K in n qiect 
to grant from state, | 291 

Riparian rights, 

Accpiisition from owners l>y iwwer couipaiay 
constituting proiH^rty xiciiuired mvUr charter* 

§ 319, n. 20 

Determination of by water lv>ard as encroach¬ 
ment on judiciary, ^ 173, p. 8?^) 

Regulation and detern)3nation of as denial of due 
process, § 707, p. 1202 

Vested nature of, f 220, p. 1193 | 

Ritualistic verbalism as ptirt of due promts of law, I 
8 509(1), p. 5B4, n. 72 

Road and highway districts, 

Coiitiimance, submission of question to p*>pul:ir 
vote, S 142, p, 4584 

Delegation of legislative powers to, { 110, p. 075 
Due process of law, 

Authorization, | 600, p. 1033 
Creation, wntro! anil regulation as denial of 
8 604, p. T23 

Expenses and indebtedness on dissolution as 
charge on property of new district, due prtH.- 
ess of law, f 601, p. 1039 
I-egisiation valitiating organization as impairing 
vested rights, § 242, a 77 
Vested rights, | 242 

Contract of special deiHislt of public funds, 

§ 245 

Road commissioners, appointment by court, legisla¬ 
tive authorization, § 163 

Road houses, validity of legislation regulating opera¬ 
tion, § 469 

Road improvement districts, (letermination of lands 
includable, judicial detennlnatlon, f 144, p. 693, 
n. 3 

Roads and highways, 

Advertising in proximity to, equal protei'tion as 
denied by prohibiting, § 511, p. 3-11 
Agencies regulating as judicial tribunals, 8 173, 
p. 876 

Animals driven on, regulation respecting as de¬ 
nial of due process, 8 705, p. 1193 
Assemblage, regulation of right, § 214, p* 1169 
Board’s regulating as judicial tribunals, § 173, 
p. 876 

Bridges, generally, ante 

Citizens* right to travel on as personal right, 

§ 199, p. 975, n, 28 

Commercial vehicles, exclusion from as denial of 
equal protection, 8 634 

County district roads, legislation transferring to 
state commissioner as Imi^alrlng contractual 
obligaUon^ S 308, P. 1329 


Hoads and highwaya?—Cowtinned 

Delegation of pinver In respect to, 

1138 , p. mn 

Coriwindlon to act in admhii^imtive capacity 
in const r set ion of, | 137 
1140, p. 

Roa*l to aj^p^dnt, 8 110, 

p, 

Jmllf-iury, i 139, p. 6Vl 
l-r'Kii! ’^lA'cnuiiirUt, 8 140, p. 

Muijiicipal ri'rjji^niiion, J 149, p. 631 
Tiwii-hlp S 14(5, p. (571 

uiUnunun*, judb'ial prnver In to, 

b'gl^Uitive nutliMrization. § icr>. p, H41 
Dt!<‘ fit law, n‘gukition a** denial <#r, § 701, 

pp. ii88~nia 

Kquji! prot*H4lun of law, 

c’onstrm'tion and inainteiLUcm I 533 
I,egis!atlon providing for m not denial of, 
8 531 

Regulation of u«e, 8 534 

Executive di-'^eretion of olBci?rs as concbisi^i* oij 
jndiciiiry, ^ 156. p. S‘J2 
Ks4‘'iaptIo!j froui work on, 

V.niiility of statutes granting, 8 465, p. 290 
Vesjcd right, 8 222 

FranrhjHi*;? for u of by public utilities, validity 
of grant, ^ 4**4, p. ltd 

Impaineeiit of (drsigations by rwtlatkm of use, 

8 281. p. 1292 

Judicial Intcrferrwith lo:ji<iatlve actions in 
res?«s*t to, i 15RD, p. 752: 8 154. p. 71^1 
Judicial ptmcr in r^^sp£»ct to, li>gis}ativu authori¬ 
zation, 8 lfl5, p. S41 

Ijcglslature as whh-mt power to determine judi' 
cial ouesti<ms with respect to> 8 129 
Length of motor vehlclcK, n^gniiitlon as denial 
of ecpinl prot**ctk>n, 8 534 
Liability of munleipal Cfirporatlon for dj?fect» in, 
s<tatute imposing as denial of due proeom, 
i (>I2, p. 909 

License taxes, equal protection of law In re?spect 
to, 8 529, p. 431 

Obligation of contract in respect to use of, f 2S5, 
p. l.Wl 

Overweight or oversize commoditleit, temporary 
permits for transpf»rtation as violatSoa of 
due process, 8 7m, p. 1192 
Poll tax, sex, class!location on basis of for pur¬ 
pose of tax as denial of efi«al protection, 
8 544 

Presumption in favor of legislative determination 
that construcrion or Improvement constituted 
legitimate county purpose, 8 100, p. 466, n. 
I^rivileges or Immunities, regulations as to use, 
88 472, 476 
Repilaticn of use. 

Abridgment of right of assembly, f 214, 
p. 1169 

Equal protection of law as denied by, | 534 
Bervlws on as involuntary servitude, | 2(^(2) 

Blm and weight of loads transported on, equal 
protection of law as denied by regulatlcms, 
8 53t 

Submission of questl<m of creation of dlstrkt to 
popular vote, 8 
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Hoads and highways—CJontinued 

Taxation for, self-executing provisions of consti¬ 
tution, § 55, n. 7. 

Toll roads and bridges, generally, post 
Unreasonable uses, protection of public as politi¬ 
cal question, § 145, p. 699 
Vacation of, 

Delegation of legislative power to Judiciary, 
§ 139, p. 644 

Due process of law, § 646, p. 939 
Vested right in respect to route or use of, § 225, 
p. 1188 
Boiling stock, 

Delegation of legislative power to require, § 138, 
p. 594 

Taxation of, due process of law in respect to, 
§ 648, p. 955 

Home, unwritten constitutions, § 2, n. 13 
Booming houses, equal protection of laws, rate adver¬ 
tisements, § 511, p. 341, n. 95.50 
Hot eggs, denaturing of, equal protection of law as 
denied by requirement, § 511, p. 347 
Boyalties, 

License tax, due process clause as violated by re¬ 
quirement of, § 659, p. 1019 
Taxation of, due process of law, § 648, p. 946 
Buies, construction of constitution, § 14 
Buies and regulations, 

Executive department, enactment or alteration 
of legislation by means of prohibited, § 169, 
p. 850 

Executive discretion in respect to as conclusive on 
judiciary, § 156, p. 820 
Executive oflBlcers, limitations, § 167 
Legislature as without authority to executive 
boards or officers to promulgate, § 138, p. 580 
Buies of construction, acceptable^ resort to by court, 

§ 98, p. 371, n. 2.4 
Buies of court, 

Allegation of legislative power in respect to, § 139, 
p. 635 

Due process of law, change of method of proce¬ 
dure as denial of, § 614, pp. 767, 708 
Legislative provisions authorizing as not uncon¬ 
stitutional, § 128, p. 518 
Buies of evidence. 

Conflicts with mandate and prohibitions, § 3 
p. 24, n. 25 

Federal statutes changing, validity, § 71, p. 222, 
n. 22 

Buies of practice, legislative power to enact, § 128, 
p. 518 

Buies of procedure, retroactive operation of consti¬ 
tutional provisions changing, § 40, p. 127 
Bural credits. 

Creation of system as violation of due process, 

§ 707, p. 1201 

Equal protection of law, regulation as to system 
as denial of, § 511, p. 357 
Imp?iirment of obligations in respect to mortgage 
contracts, § 285, p. 1306 

Bnral electrification corporation, exemption from tax¬ 
ation, equal protection of laws, § 521, n. 50 
Sabbath. Sunday, post 

Sacrile^ous motion picture film, power of state to 
ban, i 206(2), p. 1037, n. 65.5 


Safe deposit companies, 


§511.p.35T -- 

Impairment of obligations, regulation of bust 
ness, § 333, p. 1376 


Safety, 

Appliances, 

Employer’s obligation to furnish, Impo^aon 
of as denial of equal protection, § 550 
p. 493 

Judicial inquiry into wisdom, etc., of leMsU- 
tion relating to, § 154, p. 799 
Classification in interests of, § 493 
Devices, railroads, delegation of legislative pow- 
er in respect to, § 138, p. 595 
Mines and mining, equal protection of laws as 
denied by regulation, § 511, p. 351 
Police power, § 174 
Public health and safety, ante 
Begulations, labor, delegation of legislative power 
to provide, § 138, p. 628 
Sailors. Armed forces, generally, ante 
Salaries. Compensation, generally, ante 
Sales, 

Bulk Sales, generally, ante 
Due process of law, regulation for sale of me^ 
chandise as denial of, § 680 
Equal protection of laws, regulation as denial ot 
§ 511, p. 346 

Pish and game, generally, ante 
Impairment of obligation in respect to, § 345 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 804 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 756 
Sales tax, 

Consumers’ right to question constitutionality of 
act, § 80, n. 31 

Equal protection of law in respect to, | 529, 
p. 429 

Estoppel of tax collector to question validity of 
statute imposing, § 90, p. 284 
Executive powers as encroachment on judiciary, 
§ 173, p. 879 

Impairment of contractual obligations, § 283, 
p. 1295, n. 21 

Imposition of as denial of due process, | 639, 

p. 1020 

Liberty to contract as not abridged by, f 210 , 
p. 1071, n. 23 

Local officers, legislation respecting as encroach¬ 
ment on judiciary, § 173, p. 887 
Betrospective laws, § 419, p. 117 
Tokens, validity of state statute authorizing as 
not subject to attack by individual, § 76, 
p. 232, n. 51 

Vested right and allocation, 8 245, n. 98 
Salmon canning, license regulation as impairment of 
contractual obligations, § 287, n. 34 
Saloons, 

Age as basis for exclusion from, § 491 
Keepers, due process of law, hours or days ai 
business regulation as denial of, § 671 
Salt water crabs, classification in respect to taking of, 
validity, § 498, p. 282 



Salute to flag, 

Freedom of speech and of press as infringed hy 
applicant for license re<iiiired, f 213^8), 
p. 1122, n. 82.4 

Judicial Inquiry into wisdom, etc., of legislation, 

§ l.U p. 805 

PriTileges or immunities as abridged by legisla¬ 
tion requiring, § 488 

Keligious scruples against, f 2CN5(1), p. 1027 
Requirements in schools as abridging religious 
liberty, § 206(3)t p. 1043 
Sanitary districts, 

Assessments, withdrawal of property as denial of 
due process, | 061, p. 1030 
Delegation of legislatlre power to create Judi¬ 
ciary, f 139, p. 637 

Sanitary drinking cope, railroads, requirement as to 
as denial of due process, f 698, p. 1158 
Sanitary regulations. 

Impairment of obligations by reason of, { 281, 
p. 1293 

Self-executing prorisions of constitution relating 
to, § 52, p. 155, n. 29 
Saving clause, 

Constitutional amendment, effect of, f 41 
Statutes continued in force by virtue of in con¬ 
stitutional provision, | 43, p. 1^ 

Savings and loan associations, supervisors, execu¬ 
tive discretion as conclusive on judiciary, f 13tl, 

p. 822 

Savings banks, taxation, classification for purpose of 
as denial of equal protection, | 526, p. ^ 
Sawdust, class le^slatlon in respect to discharge of 
into stream, | 499 

Scaling laws, impairment of obligations, f 389 
Scandal, freedom of speech and press as infringed by 
legislation forbidding publication, § 213(Tu p. 1116 
Scenic beauty of private property, police regulations, 
I 195, p. 940, n. 38.25 
Schedule, 

Amendment of original constitution by adoption 
of, I 42, p, 133, n. 52 

Binding effect of when appended to constitution, 
5 H 

Schools and school districts. 

Administration and regulation, delegation of leg¬ 
islative power in respect to, f 140, p. 672 
Alteration, enlargement or abolition of district, 
submission of question to popular vote, 
§ 142, p. 683 

Delegation of legislative power to Judiciary, 
§ 139, pp. 637, 639 

Annexation of territory, delegation of legislative 
power to Judiciary, { 139, p. 640 
Bondholders, vested rights, | 246 
Bonds, submission of question to popular vote, 
§ 142, p. 683 
Boundaries, 

Agreements, executive power to approve, 
S 169, p. 856 

Change, power of judge to serve on part of 
appeal, § 165, p. 840 

Delegation of legislative power to alter, f 133, 
p.556,n.l4; § 140, p. 672 
Buildings, public a^emblage, necessity of making 
Mailatdefor, i 214, p 3169 
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Schoob? and j?i Ik*o! dl«trh*ts--rontin!ted 

Changes In districts, retrospective laws, I 418, 
P' 114 

ClaAsi Illation based on, § 494, p. 25T 

fjc^jis^SatJoii relating to children as valid, 

I pp, 279. 280 

0>h>r, d1>»criniinario!i In respect to prlvSlp^es on 
aw unit of as <iexiial of equal protection, 
i r.i2 

Coinini>Jskuiens, apjif>hitmeiit by court, legislative 
authorization, $ 163 

Compuisation of otn<**^rs, delegation of legislative 
is>wrr to fix, § 140. p. f#73 

Consoridated .«Jchf>ol ricts, due process of law, 
cri/ufion and organization as clenlal of, | CK>4, 
p. 725 

Coufjolidatlon, judicial inquiry into wisdom, etc*, 
of legislation, 1154, p. 804 
ContinElation s<‘hools, class legislation, I 496, 
p. 280, n. 19.20 

County Rup'rintendent of schools, qualifications 
for appointment, special privileges or immuni¬ 
ties, ff 460 

Creation or alteration of districts, delegation of 
legislative power respecting, f 140, p 670 
Judiciary, f 139, pp. 637, 639 
Curative acts validating organ!zatimi of districts, 

I 42^ 

Delegation of legislative power tp { 140, p 670 
Administration of mrhoo! affairs, § 138, p 624 
Building constniction, } 140, p, 674, n. 51 
Counties, 1140, p. 670 

Provide for formation of, f 133, p 556, n. 14 
Dissolution of distrii4s jTidieiary as without pow¬ 
er in respect to. 1145, p 706 
Division of property on fomiatlon of new dis¬ 
trict, statute relating to art^trators’ decision 
as violation of constitutional guaranty, J 711 
Due proces^s clause, persons as wlthlp { 572 
Due proci?ss of law. recuiations respecting as 
nlal of. I 707. p 1204 

Elections, delegation to iocal authorities of legis¬ 
lative power In respect to, i 140, p 673 
Emergency relief, provjKion for as delegation of 
legislative power, f 138, p a 48 
Estoppel to raii^ constitutional questions, | 90» 
p. 277, n. 74.5 

Excusing pupils to attend religious Ixsatructlons, 
S 206(3). p 1044 

Executive department, powers of as encroachment 
on Judiciary, $ 173, p 878 

PraternitleR, grant of special privileges by state, 
§ 464. p 100 

Guaranty of right to atti^ad, Fourteenth Am^d- 
ment, { 458 

Instnietions to nonresidents for Icrs than cost of 
deprivbig taxpayers oi property without due 
process. S 648, p. 948 

Investment of funds, judicial inquiry into vris- 
dom, etc., of logislation, f 154, p. 804 
Judicial department as without power in respect 
to formation and dissolution of, | 145, p. 706 
Judicial inquiry in respect to. 

Motive for legislation relating to, i 154, 
p 811 

Wisdom, etc., of kgialatioii relating to, 1154, 
p 804 
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Schools and school districts—Continued 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 756 

Land contract, statute authorizing cancellation, 
right to raise constitutionality, § 86, n. 82 
Lands, disposition of leased rights acquired under 
unconstitutional act, § 101, p. 476, n. 73 
Language deficiency, discrimination, § 542, p. 479 
Legislation, constitutional provisions conferring 
' discretionary power, § 64 
Legislative power in respect to establishment and 
reorganization, § 107 

License, requirement as denial of due process, 
§ 659, p. 1015 

Local boards of education, power to determine 
controversies in administration, § 173, p. 878 
Maintenance of schools, taxation for as denial of 
due process, § 648, p. 953 

Officers, executive discretion as conclusive on ju¬ 
diciary, § 156, p. 823 

Oil and gas leases, delegation of legislative pow¬ 
er, § 138, p. 624, n. 47 

Population of district, classification according to 
as denial of equal protection, § 506, p. 326 
Powers exercised by inhabitants in organizing 
district, § 104, n. 8 

Private schools, right to attack constitutionality 
of statute requiring attendance at public 
schools, § 76, p. 237, n. 57 

Property rights, regulation of as denial of due 
process, § 604, p. 724 
Public funds, vested rights in, § 245 
Public schools, vested right of citizens, § 243 
Race, 

Discrimination in respect to privileges as de¬ 
nial of equal protection, § 542 
Segregation as denial, 

Due process, § 707, p. 1205 
Equal protection of laws, § 97, p. 346, 
n. 73 

Raising constitutional questions, right of school 
district, § 76, p. 245 

Reciprocal contracts between districts respect¬ 
ing appropriation of local taxes, § 653 
Religious liberty, § 206(3), p. 1041 
Secret societies, equal protection of laws, § 505, 
p. 307, n. 29 

Segregation of races as denial of equal protec¬ 
tion of laws, § 97, p. 346, n. 73 
Separate provisions for different races, privileges 
or immunities as abridged by, § 483 
S^arate schools, post 

Submission to popular vote of question of estab¬ 
lishment and control of, § 142, p. 683 
Taxation, equal protection of law in respect to, 
§ 526 

Teachers, generally, post 

Territorial extent of district, equal protection of 
laws in respect to, § 506, p. 324 
Textbooks, generally, post 

Transportation of children, county board as em¬ 
powered to determine controversies respect¬ 
ing right of parent to compensation, § 173, 

. p, 878 

Tuition charges by education department, delega¬ 
tion of legislative power, § 138, p. 624, n. 47 
Vaccination of school children, post 


Schools and school districts—Continued 

Validating organization of district as encroach¬ 
ment on judiciary, § 123 
Vested rights of district, § 242 
Scientific classification for taxation, equal protection 
of laws, § 529, p. 423 

Scientific institutions, exemption from taxation, equal 
protection of law’s, § 521 

Scientific purposes, privileges or immunities, fish and 
game laws, § 467 

Scope, constitutional guaranty, § 709, pp. 1208-1218 
Scope of authority, delegation of state power to poli¬ 
tical subdivisions, § 140, p. 650, n. 84 
Scope of inquiry, determination of constitutional 
questions, § 97, pp. 344-357 
Seamen, 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 805 

Service on as exceptional within prohibition 
against involuntary servitude, § 203(2) 
Unemployment compensation exemptions, equal 
protection of laws, § 515(2) 

Searches and seizures, 

Conviction based on unlawful search as violation 
of due process, § 589, p. 650 
Delegation of judicial power in respect to, § 166 
Determination of constitutionality of statutes re¬ 
lating to in prosecution for assault during 
search, § 95, p. 331, n. 16 
Due process of law, 

Applicability to, § 568, p. 547, n. 41 
Immunity as not element of, § 613, p. 766 
Executive power to determine preliminary find¬ 
ing of probable cause, § 171, p. 862 
Exemption from, Fourteenth Amendment as guar¬ 
anty of unreasonableness, § 458 
Judicial determination of reasonableness, § 151(1), 
p. 736 

Judicial inquiry into wisdom, etc., of legislation, 
§ 154, pp, 804, 811 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 757 
Judicial power to determine reasonableness, § 144, 
p. 692, n. 3 

Property kept in violation of law, due process of 
law as violated by, § 702 

Raising constitutional questions as to, persons 
entitled, § 84, n. 72 

Reasonableness of search as judicial question, 
§ 128, p. 516, n. 57 

Self-executing provisions of constitution relating 
to, § 51 
Warrants, 

Finding of probable cause for issuance as 
judicial question, § 171, p. 862 
Legislative provision respecting procedure as 
constitutional, § 128, p. 520, n. 77 
Probable cause for issuance, delegation of 
powers by judiciary, § 166 

Seat of government, vested right in location of, § 250 
Seawall, payment of bonds, taxation for as denial of 
due process, § 648, p. 954 

Second offense, statute relating to charing of as not 
delegation of legislative power to prosecuting 
witness, § 137 

Secondary boycott, regulation of picketing constitut¬ 
ing as denial of due process, § 684, p. 1105 
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dealers, 

Materials bealth regulations, due prt>ce/<s of law, 
ji p. 73rt 

P(»lice regulations § 1K<) 

Kevoc*ation of lUiuise bjr Irw^jU aw encrriaeh- 

ment on Judiciary, | n;i p. Kh7, n. 25 
S«‘cr(‘t fraternities public sch(«>ls fKnver ot state to 
forbid, § 472 
Secret societies, 

Due pr*w%*ss of law as not depriving legishitun* 
of riglit to regulate, § 574, n. 75 
Judicial iiKiuiry into wisdom, etc., of iegisiation 
relating to, 1154, p. S05 
SiwTctary of Agriculture, 

Executive discretion as conclusive on judiciary, 
§ 150, p. «24 

Qualifications of oflScers as subjc^ct to judicial re¬ 
view, § 160 

Se<‘retary of board, legislation, fm*dom of speech and 
of press as infringed by, | 21Hi2»b, p. 1141, n. ic».7 
Secretary of Interior, extH.nitive cUs(‘n.*tion as <*<ua:lu- 
sive on judiciary, 1150, p. S21 
Secretary of I^bor, executive dis<‘retion as inclusive 
on judiciary, i 156, p. JS24 
Secretary of State, 

Adoption of ftnleral constittitioual ameudoient, 
proclamation, § 0, p. 51 

Authenticated legislative act, ixnver of judiciary 
to enjoin publishing, § 151(11, p. 724, n. 40 
Executive discretion as conclusive on judicialry, 
§ 156, p. 824 

Expenditure of public funds, initiative and refer¬ 
endum provisions of cfmstltc.tlon as self- 
executing, § 55, n. 57 

Injunction against proiaosed acts <»f, { 158, n. 01 
Proposed amendment to cfuistitntitm. 

Ascertainment of validity of i>etition, } 7, 
p. 41, n. 29 

Duty of publishing, § 9, p. 53, n. 10 
Secretary of Treasury, executive dlscndlon as miclu- 
sive on judiciary, 1156, p. 824 
Secretary of War, 

Bridges, determination a« obstruction to naviga¬ 
tion as encroachment on judiciary, | 173, 

p. 882 

Executive discretion as conclusive on judiciary, 
} 150, p. 824 

Sections, division of constitution, sigtilficance in in¬ 
struction and interpretation, § 23, p, l>2, n. 10 
Secular and sectarian education, governmental pow¬ 
er to blend, § 206(1), p. 1020 
Securities, 

Corporations, legislation regulating as impair¬ 
ment of obli gilt ions, g 332 
Delegation of legislative power to regulate sale 
of, § 138, p. 62.3 

Due process of law, regulation of sales as denial 
of, § 681 

Equal protection of law, regulation of sale as 
denial of, § 511, p. a5S 

Executive powers in respect to as encroachment 
on judiciary, § 173, p. 876 

Judicial inquiry into legislatima to control issu¬ 
ance of, S 154, p. 793 

liberty to contract as not affected by laws regu¬ 
lating sale of, { 210, p. 1075 


SectiHtia»-*Contlnued 

license of dealers In, requirement as denial of 
flue pn»ciw, ^ ♦rfP, p. 1013 
Police n^gulatlmm resi»ecting wale of, S 189 
StatCif, impairiniuit of ctusiraHual oidigatifms in 
tf), I 289 

StfK*l;w and wtt^f kbolders, giuierally, 

Secuntles Cf>mmis,wb>n, 

Idweretionary or fpiawi-judleial fwnverw, fleb'gation 
t»>, I 173, p. mK n. 82 

Fact lindiiigi*, jjower in iesfR*<‘t trs f 173, p. 871, 
n. 8-3 

Utility holding wmpany regi!biti«ms, due prme-^w 
of law, § mh PP* 1175.1174 
Security, 

IjCgisIatlve pmvl«ion for certain «‘orporatbfnH to 
be accepted by Cfuirt, validity, § 117 
National security, ante 
IVrsuua! ante 

Security for costw, iionrewidfuits, power of state to re¬ 
quire, § 486. p. m a 38 
Sedition, 

Alien’s right to question constSttitb nulity of act, 
i 77, n. 12 

Aswemldagc pursuant to as lawfully pr«*hibitcd, 

^ 214, p. 1167 

Fretwiom of si)e*w?h and prea^s as infringcf! by Icg- 
Idatinn rcsp>.w3ing. ^ 213cj», n. 42; ^ 213i1<c 
Ijegisiution restricting candifiate for election as 
infringing freedom of siwwli or «»f prf*ss, 

§ 213<2:b 

Tax, legislation as abridging freedom of assem¬ 
blage, i 214, p. 1168 
Seduction, 

Abolishment of, 

Civil actlfui for, validity of statute, f 251. 
p. 1242, u. 57 

Impairment of contractual obligation, ^ 3>51, 
n. 20 

Right of action for as denial of equal pn>- 
t«M“tion, I 557 

Crlmlim! i)rostH.‘?itii»ii, in^^tructlons as denial of 
due procesja, j 591, p. 6»)6, n, 91 
Due pnw'oss of luv».\ withdrawal or change of 
num*dy In violation of, | 614, p. 770 
imprisomaent for debt in action for, g 2€4(1) 
Seeds, 

Etjual protoi'tion of law, regulatlim of sale as de¬ 
nial of, i 511, p. 352 
Police imwer to prt'veni fraud, ^187 
Saqmge waters, vested rights, | 242, n. 80.10 
Segn^gution of races, 

Bill of rights as not prohibiting enactment of leg¬ 
islation, § 199, p. 978 

Burden tm c«>mmerce, raising ctmstitutional ques¬ 
tion, § 84, n. 70 
Denial of due process, § 700 
Due process of law as violated by regulation, 
I 700 

Judicial interference with legislative actions in 
respect to, § l,51felb p. 756 

Ordinances, Interfterenee with vested rights, | 225, 
p. IISS 

Public policy as in favor of, I 538 
State constitution emimerat’iig specific instances 
where required, 12X, n. IK) 
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Seines, fishing with, prohibition against as violation 
of due process clause, § 607 
Selection of jurors, 

Criminal prosecutions, due process of law, § 590 
Legislative provision for as encroachment on ju¬ 
diciary, § 128, p. 540 
Selective draft, 

Creation of board by president as encroachment 
on judiciary, § 173, p. 882 

Delegation of legislative power to raise army by 
means of, § 138, p. 612 

Involuntary servitude as result of, § 203(2) 
Judicial inquiry into wisdom, etc., of legislative 
provisions, § 154, p. 791 
Selective service act. 

Exemption of ministers, | 206(1), p. 1027, n. 41.45 
Freedom of speech as violated by, § 213(9), n. 83 
Judicial interference with legislative action, 
§ 151(1), p. 760 

Selective service boards, judges as members, delega¬ 
tion of legislative power to judiciary, § 139, p. 648, 
n. 80.15 

Self-executing, i)ower to make constitution adopted, 
§ 8, p. 46 

Self-executing provisions of constitution, §§ 48-60, 
pp. 142-174 

Appointment of public officers, § 54, p. 160 
Appropriation of public funds, § 56 
Capitation tax, § 55 

Civil procedure, provisions relating to, § 58 
Civil service, provisions relating to appointments 
and promotions in, § 54, p. 160 
Compensation of public officers, § 54, p. 162 
Corporations, regulation of, § 57 
Courts, provisions relating to, § 58 
Crimes and criminal procedure, provisions relat¬ 
ing to, § 59 
Elections, § 53 

Eminent domain, taking property under power of, 
§ 49, pp. 149, 150 
Exemptions, 

Mandatory nature of, § 61 
Taxation, § 55 

Existing laws as affected by, § 60 
Forfeiture of office, § 54, p. 161 
Franchises, § 57 

Fraud, prohibitions and restrictions against, § 49, 
p. 148 

Gaming regulations, § 49, p. 148 
Impeachment, provision for, § 54, p. 161 
Inffividual rights, protection of, § 50 
Initiative and referendum, § 53 
Intoxicating liquors, regulation of, § 49, p. 149 
Jurisdiction in civil proceedings, § 58 
Liabilities imposed, § 51 
Lotteries, § 49, p. 148 
Mechanics* liens, provisions for, § 51 
Municipal corporations, regulation of, § 52, 
pp. 154-158 
Nature of, § 48, p. 143 
Poll tax, § 55 

Power of framers in respect to, § 48, p. 143 
Powers and duties of public officers, S 54, p. 162 
Presumptions as to, § 48, p, 147 
Privileges conferred, § 51 
Procedure, criminal prosecutions, | 59 
Prohibitory provisions, § 49, p, 147 


Self-executing provisions of constitution—Continued 
Public funds, appropriation or payment of, § 5 $ 
Public officers, provisions relating to, § 54 rm 
160-163 ' 

Qualifications of electors, § 53 
Recall of public officers, § 54, p. 161 
Removal from office, § 54, p. 161 
Restrictive provisions, § 49, p. 147 
Taxation, provisions relating to, § 55 
Term of office, § 54, p. 160 
Usury, § 49, p. 149 

Self-imposed limitations, amendment of state consti¬ 
tutions, § 7, p. 32, n. 83 
Self-incrimination, 

Due process clause as protection against, § 589 
p. 651 

Exemption from, 

Fourteenth Amendment as not guaranty of 
§ 458 

Privilege or immunity protected by federal 
constitution, § 487 

Legislative power to grant immunity to witness, 
§ 132 

Self-executing provisions of constitution with¬ 
drawing privilege, § 15 

Statute relating to grant of immunity by prose¬ 
cuting attorney and judge as delegation of 
legislative power, § 139, p. 647 
Self-preservation, freedom of speech and of press as 
not depriving states of rights, § 213(2) 

Senate, 

(Committee, determination of life of as legislative 
function rather than judicial, § 144, p. C92, 
n. 98 

Confirmation or rejection of governor’s appoint¬ 
ment as executive function, § 131, n, 54 
Executive functions, confirmation of rejection of 
governor’s appointments, f 131, n. 54 
Impeachment proceedings, authority of courts to 
review, § 151(1), p. 724, n. 36 
Legislative powers vested in, § 106, p. 491, n. 36 
Senatorial districts, apportionment, judicial inquiry 
into wisdom, etc., of legislation, § 154, p. 795 
Senators, constitutionality of statute apportioning, 
voters’ right to question, § 79 
Seniority privileges, liberty to choose occupation as 
subject to, § 212 

Seniority rights, property within protection of due 
process clause, § 684, p. 1096 
Sentence and punishment, 

Capital punishment, generally, ante 
Classification of convictions, vested rights, § 255, 
n. 83 

Color, discrimination on account of as denial of 
equal protection, § 543 

Commutation of sentence, executive power in re¬ 
spect to, § 169, p. 856 
Judicial control, § 157 

Contempt proceedings, due process of law, 5 578 
Corporations, delegation of power to impose, 
§ 137 

Cumulative sentences, provision for as violation 
of due process, § 59^ p. 682 
Death Sentence, Capital punishment, generally, 
ante 
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Sentence and punishment—Ckjntlnued 

Delegation of legislative power as to, I 333, p. o55; 

§ 138, p. 601 

Counties, 1140, p. 667, n. 01 
Judiciary, 1130, p. 043 
Municipal corporations, { 140, p. 662 
Discretion, 

Executive department, f 172 
I^egislature in respect to, H CM 
Due process of law, { 593, pp. 679-688 
Equal protection of law in n'-spf^Pt to, | CM 
Ex post facto laws relating t#>, S 435, p. 140 
Increase of punishment, I 442, pp. 149-153 
Execution of sentence, 

Due process of law, f 593, p, 686 
Executive function, § 167, n. 83 
Executive department, encroachment on judi¬ 
ciary, S 172 

Good time laws, class legislation, { 501, n. 37 
Habitual ciiminals, generally, ante 
Imprisonment for debt, generally, ante 
Indeterminate sentence, ante 
Judicial inquiry into wisdom, etc., of legislation 
relating to, 1154, pp. 793, 794 
Legislative power in respect to, § 107 

Encroachment on judiciary, { 128, p. 519 
Jury authorized to fix, { 128, p. 540 
Military and martial law, due process of law, 

§ 577 

Power of legislature to prescribe as subject to \ 
judicial interference, 1151«6> i 

Prior convictions, legislative provisions in respect I 
to as encroachment on jinlieiury, ^ 12b, p. 521 j 
Privileges or immunities, Pourtetuith Ameiidnient j 
as inapplicable to punishment by state court, I 
§ 487 j 

Race, discrimination on account of as denial of 
equal protection, | 543 

Raising constitutional questior^ in respect to ex¬ 
cessive ivunishmcnt, $ 84, n. 70 
Reduction of by courts, validity of statutes au¬ 
thorizing, $ 165, p. 841 

Repeal of constitutional provisions as affecting 
power to change sentence Imposed prior to 
repeal, $ 40, p. 129 

Safeguards against unjust conviction, § 144, 
p. 607, n. 33 

Self-executing provisions of constitution relating ^ 
to, § 59 

Sex, discrimination on ground of as denial of 
equal protection, i 544 

Special privileges or immunities, grant of by 
state, § 464, p. 109 
Suspension of sentence, post 
Taxation, nonpayment, due process of law, I 650, 
p. 070 

Separate maintenance, 

Impairment of contractual obligations, $ n. 52 
Nonjudicial functions of Judge, validity of stat¬ 
ute authorizing, f 165, p, 842 
Separate provisions or statute^ estoppel to challenge 
validity, 5 p. 271 

Separate schools, vested rights in respect to csontinued 
existence of law providing for, § 221 
Separation agreements, court order requiring convey¬ 
ance of dower rights as impairing obligation, 
i 280 


I Separation of Jury, equal protectitm laws, | 563, 
p. 527, n. 52 
Separation of powers, 

See, alm>, Distribution of govemmental pow¬ 
ers and functions, generally, ante 
Aljsolutenaia, i 105 
AbstractiR^ss, ^ 1U5 
Administrative fiUActions, i 165, n. 17 
Advisi>ry opiniouM ai« prohibited by constitutional 
provisions itKiuiring, § 150 
As^jlstance by nm brunch of government to an¬ 
other, $ 395, a 18 
Contli^ls, I 105 

CJons^titutioiml government distinguished by care 
oxercLsed in. ) 104 

Exclusivem*ss of t^partmenta In respect to, § 104 
Interfen*nce with or encroachment on other de- 
lairtments, § 104 
Local adminis^tration, f 105 
Muiiiel{>al corporations, f 105 
Perform:uK*e of diuies assigned to separate de- 
partinents, S 504 

Fruetleal oi>*‘ration of provision for, f 105 
Theory of, § llVl 
Seqiiestratifm, 

Due prtKwa of law, § 613, p, 765 
Judicial inquiry iido wisdom, etc,, off legislation 
relating to, f 154, p. S05 

Service of princess, due process of law, S 619, 
p, 790, n. 41 

Sermons delivered at religious meetings, i)Ower of 
wurt to control, { 206<1), p. 1028 
Servants. Fellow servant rule, ante 
Service, i»otict‘ of fun‘i*l(jsure, legislation (!if5i>ensiiig 
with necessity as impairment of contract, | 385, 

p. 

Servkt* uf prt*cess, 

Aiimony. due proct^ss of law, g 612, p. 754; | 619, 
pp. 41, 799; I 619. p. 808, n. 12 
Construetive service, ante 

Due prt>ces» of law In respect to, | 610, pp. 785- 
812 

Foreign corporations, 

Due process of law in it^iACCt to, | 610, p. 
793 

Equal protection of law in respect to, | 504 
Legislative provisions as to non-resUlent In at- 
te«danc‘e as defendant in criminal proceed¬ 
ing, 1128. p 522, n. 8 

Legislative n^gulation as encroachment on Judi¬ 
ciary, 112S, p. 538 

Nonresiikmts, discrimination as flenial of equal 
pnSection of laws, { 559, p. 50S 
Publication of sA^rvlce. ante 
S«l>BtUuted service, poet 
VesIcHl rights In respt<‘t to, § 263 
Service trades, police regulation of prices, { 194 
Services, 

Impairment of obligation of contracts for, | 349 
Performance without comijonsatioa, retiuirement 
of as denial of due process, { 791 
Personal services, ante 
Public officers, right to emnpensation, | 317 
Statutes regulating sale as infringing liberty to 
contract, { 210, p, 1074 

Set-off and counteFelalm, impairment of obligations, 
legislation relating to, $ 39S 
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Several amendments, state constitutions, submission 
of, § 9, p. 58 

Severance tax, fnr bearing animals, equal protection 
of laws, § 530, p. 435, n. 92 
Sewer districts, 

Due process of law, creation, control and regula¬ 
tion as denial of, § 604, p. 723 
Objection to act as not necessary for public wel¬ 
fare waived by subsequently conceding ne¬ 
cessity, § 90, p. 286, n. 55 
Special privileges or immunities, § 461, n. 77 
Vested rights as impaired by legislation provid¬ 
ing for dissolution, § 242 
Sewers and sewage. 

Companies, rates, regulation of as denial of equal 
protection of laws, § 519, p. 380 
Delegation of legislative power to local author¬ 
ities, § 140, p. 651 
Due process of law, 

Regulations in respect to as violation of, 
§ 606, p. 734 

Violated by construction of, § 660, p. 1034 
Penalty on property owners for failure to con¬ 
nect, § 549 

Plants, exclusive grant or franchise, impairment 
of obligation in respect to, § 326 
Rates, property right as not infringed by ordi¬ 
nance fixing, § 209, p. 1062, n. 71.10 
Water system, property within due process clause, 
§ 599, p. 705, n, 60 

Sex, 

Classification based on, § 491 
Criminals, compulsory commitment as denial of 
due process, § 595 

Discrimination by reason of as abridgment of 
privileges or immunities, § 484 
Equal protection of law, discrimination by rea¬ 
son of as denial, § 544 
Sexual psychopath. 

Class legislation, § 498, p. 279, n. 17.11 
Equal protection of laws, care and commitment, 
§ 566 

Jury trial, due process of law, § 591, p. 665, n, 91 
Xiegislative provision for commitment as encroach¬ 
ment on judiciary, § 128, p. 519, n. 73 
Proceedings under, due process of law, § 579, 
p. 623 

Retrospective legislation, § 437, n. 13 
Sexual sterilization. Sterilization, generally, post 
Sham hearing, due process of law violated by, f 622, 
p. 827, n. 8 

Shanty boatmen, police power, regulation under, § 185 
Sharecroppers, aliens, regulation restricting as denial 
of due process, § 669, p. 1069, n. 17 
Shareholders. Stockholders, generally, post 
Sheep. Animals, generally, ante 
Shell fisheries, delegation of legislative power to towns 
to regulate, § 140, p. 671 
Sheriffs, 

Compensation, delegation of legislative power to 
judiciary, § 139, p. 641 

Conversion, statute relieving from liability for 
as violation of due process clause, § 643 
Due process of law. 

Binding effective clause on, § 568, p. 556 
Right to office as property right within mean¬ 
ing of clause, § 600, p. 709, n. 71 


Sheriffs—Continued 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 805 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 757 
Liability for failure to return execution, statute 
imposing as denial of due process, | 
p. 907 

Officer of court, acting as, § 171, p. 861 
Removal from office as subject to judicial con¬ 
trol, § 160 

Retroactive operation of constitutional provisions 
relating to eligibility for office, § 40, p. 124 
Returns, curative acts validating defects in, § 427 
Sherman Anti-Trust Act, due process of law, 58() 
p. 630 

Ships. Vessels, generally, post 
Shotguns, aliens, law prohibiting possession as denial 
of equal protection, § 503 
Shows. Theaters and shows, generally, postf 
Sick leave payments, teachers, vested rights, § 251 
n. 46 

Side yards, due process of law, provision of zoning 
ordinance relating to as denial of, § 703, p. 1182, 
n. 17 

Sidetracks, railroads, requirements as to as denial 
of due process, § 698, p. 1162 
Sidewalks, 

Due process of law as violated by construction, 
§ 660, p. 1034 

Ereedom of speech as infringed by regulations of 
use, § 213(8), p. 1118, n. 76.15 
Gasoline pumps, permit to erect as property with¬ 
in due process clause, § 599, p. 702, n, 44 
Injuries caused by defect, exemption of city from 
liability as violation of due process, § 643 
Liability of abutting occupants for injuries, 
Failure to keep clean, due process of law, 
§ 642, p. 908 

Statute imposing as denial of due process, 
§ 642, p. 908 

Minimum widths in platting lots, regulations as 
denial of due process, § 703, p. 1178 
Opportunity to he heard on construction and re¬ 
pair as required by due process clause, § 662, 
p. 1044 

Snow removal, requirements as to as denial of 
due process, § 701 

Vested rights in respect to, § 225, p. 1188 
Sidings, railroads, requirement as to as denial of 
equal protection, § 518, pp. 377, 378 
Signals, railroads, requirements respecting as, 

Denial of equal protection, § 518, p. 377 
Violation of due process, § 698, p. 1157 
Signatures, proposed amendment to constitution, 
Effect of failure to include date, § 7, p. 40, n. 215 
Governor, § 9, p. 52 
Signs, 

Conduct in carrying protected by freedom of 
speech and petition rights, § 214, p. IIH 
n. 52 

Freedom of speech and press, 

Including hearing of, § 213(1), p. 1091 
Infringed by regulation and distribution, 
§ 213(8), p. 1117 

Silence, freedom of speech and of press, f 213(17) 
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SihTrware, fraud in marking of, prtneatioa under » 
rwdice power, 1187 | 

Simple questions, determination on eertiileation of I 
constitutional question, i 14, p, 321, n. m i 

Sincerity, prt^sumptlou that h*i::slature in iwissin?: 

statute acted with purfwjse of, f 100, p. 4is 
Single subject, proia»sed cojistitutional amemiineid, 

§ 9, p. 55, II. 22 
Sinking fumls, 

Judicial inquiry into wisdom, etc., of legishitioii, 

§ 154 , p. 793 

Municipal cor|>orat ions, s*‘lf-executing provi.sioiis 
of cwstitiition requiring mainteimniv j 
f 52, p. 157 

Vesteii rights, state ageac^^ twujii hohlers, ^ 245 
Sit down strikes, due proti^ss of law, ^ «tvj, p. iifg? 
Situs, 

Instrumentality of coiumerce for suhjeilion to 
tax within due pr^a^ess c}au.si\ jS 64H, p. 1^541 
Intangibles, congressioual jxiwer to fix f«>r tux 
pur{K>ses as limited by due pri*ct*ss clause, 
i 050 

Proijerty, judicial inquiry’ Into wlsilom, etc., of 
legislation, f 154, p. 807 

Skating rink, zoning ordinance prohibiting within 
public park as denial of due proct^ss, i 7tVi, p. Ils3. 
n. 10 

Sketch, libel statutes forbidding sale or publlaition as ! 
infringing freedom of bijcech ami of priests, 

5 2131121 

Skill, professions requiring, equal protection of laws 
denied by regulation of, § 510 
Skilled labor, police regulations, | 188, p. 927 
Skins, license of dealers in, retiulreraent as denial 
due process, § t>59, p. 1013 
Slander. Libel and slander, geru^rally, ante 
Slaughterhouses, 

Equal protection of law, regulation as denial of, 

§ 511, p. 347 

Exclusive privilege of conducting, validity of 
grant, § 473, p. 217, n. 89 

Grant of right to maintain within city limits, va¬ 
lidity, I 404, p. 184 
Vested ri^t to use property as» | 239 
Slaves, 

Slavery, 

Abolition and prohibition of by constitutional 
amendment, § 0, p. 20, n, 58 
Involuntary servitude, generally, ante ^ 

Privileges or immunities, applicability of consti¬ 
tutional provision, § 457 

Contracts, imj^irment of i^ligations, § 281, 
p, Jim 

I>eseent and distribution of property of former 
slaves, validity of s|)eclal regulation, § 5.*i8 
Sleeping car companies, 

Gross receipts tax, due process of law, $ 048, 
p, 904 

Taxation, classification for purpose of, | 04S, 
p. 952 
Slot machines, 

Due process of law, ordinance prohibiting main¬ 
tenance as denial of, j 702 
Equal protection of laws as denied by legislation 
on possession, sale, etc., ii 50;i, p. 521, n. 5 
Executive authority to accept determination of 
legaUty, 1171, p. SGI 
16A c.J.a—eo 


Slot nwuddues —Vitntlmml 

Jufiiclal impiiry int^f wl-tfflom, etc., of legislation 
rehiting to. i 151, p. ^05 

Dicul options in rc>|ici*£ to liccn^iing of, | 142, 
p. 0'<4 

Municipal corjsjration ehn-ling to ^hare in profit- 
e«toTsi¥»d to qui':^tioTi stafute's validity, § W. 
p. 278, n. 99 

Summary K'izun* and de-trucUon as ilenia! of due 
pr*K*f*ss, 4 G45, p. 91 s 
TaxcH, idass ii*gLsiatioai, i 44J8, p. 2?*G 

Slum ch.‘aranc»% 

CUS.-4 iegwiatirin, 4its, p, 281 
Delegation of legit^lative turner, i 1^18. p. 4231 
^Inuicipal eorp^ratious, | 144», p. (>i»4 
Emirn'iit tlomain, «‘x<’n'5<e of i«f\;ors, <lcnhil of 
equal proti^^tloii of laws, i n. 59 
Health regulations, du<> pTtK\^$ of law, | i». 

7:21 

Judicial detemdmition of facts on which validity 
of .statute de|*#ujds, 151^3^ 

Judicial interfenuu'e with legislative actions in 
to, I5PD. p, 757 

Legislation providUig fi»r ns grant of Sf)ecial priv¬ 
ileges by state. ^ 4<4, p. 185 
Private projH*rJy, taking for of, 047, 

p. 041 

Taking of pro|>erty for riHievelopment piirposc^s, 
due pnK*ess of law, ^ 04G, p. 927 

Small loiins. 

Due prcH'ess of law\ regulation of business witli- 
out denial «>f, I GtlH, p. 11H)4 
£<iuai jn'ott*ction of laws, regulatk^a and classifi¬ 
cation of business, § 511, p. 341 
Inten^st rates, ieglsiation reguluting as denial of 
due pngvw, f tu#9, p. 111*9 
License of those »*ngaged in business of making, 
n‘quir»mient as denial of due process, ^ 
p. 1U15 

Pr2vileg^^s or immuiiUies, regulation of right to 
engage* in, | 408, n. 90 

SmaH}K)x, vju*c*:nation nf school eliildren for, due 
prixesii of law* as denied by legislation requiring, 

Smelt, lien for poundage fees, privileges or immuni¬ 
ties, 4 407 

Smith act, frtH^ilom of speech or of press m Infriiig^ql 
by, ^ 213^101, n. 87.5 

Smoke, 

Class legislation in to emission of, | 4tn* 

Due prfKuss of law, 

llegulation as tlenial of, § 079 
Regulations resi#eeting m vif>latioii of, § 
p. 7Ji5 

Snow, ordinance reiiuirlng n^moval sm ikmlal of due 
proct'ss, § 704, p. 1191, n. 39 

Social abuses, legislative p<»wer to correct, f 98, p. ,*158, 
n. 1.58 

Social conditions, 

Delegation of legislative authority as xmwarrant- 
ed by reason of, S 133, p. 555, n, 5 
Legislation a<iapting life tc> contlnimus change, 
due process of law, S 5G9t5>, p, 583 
Liberty of <x>ntract as rt'KtrIcteil by, § 219, p. 1070 
Police power as having object of improvement, 
i 175, p. S96 

Unemployment Compensation Act, ] 515(2) 
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Social emergencies, emergency moratorium laws, Im¬ 
pairment of obligations, § 393, p. 78 
Social fraternal order, office, right to as property 
within due process clause, § 599, p. 701 
Social legislation, judicial inq.uiry into wisdom, etc., 
of legislation, § 154, p. 805 
Social policies. 

Consideration of by court in passing on princi¬ 
ples originating in tradition, § 144, p, 697 
Police power exercised on consideration of, due 
process of law, § 571, pp. 591, 592 
Social reforms, attempt to inaugurate as province of 
judiciary, § 151(1), p. 733 
Social rights, 

Constitutional conventions, power to deal with, 
§ 8, p. 48 

Protection of, § 199, p. 980 
Statutes contravening, validity, § 72 
Social security, 

Judicial inquiry into wisdom, etc., of legislation, 
§ 154, p. 805 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 757 

Social Security Board, legislation contingent on ap¬ 
proval of, validity, § 141, p. 677, n. 81 
Social undesirability, conduct under attack, § 3, p. 23, 
n. 21 

Society, general rules governing as due process of 
law, § 567, p. 737 

Sociological conditions, police power as affected by 
change in, § 196 

Sociological principles, judiciary power to correct 
mistakes in unambiguous laws, § 151(1), p. 747, 
n. 97 

Sociological subjects, freedom of speech, § 213(3) 

Soft drinks, 

Equal protection of law, regulation of sale as de¬ 
nial of, § 511, p. 352 

License of sellers, requirement as denial of due 
process, § 659, p. 1014 

License to manufacture and bottle, privileges or 
immunities, § 479 

Stands, due process of law, regulation without 
denial of, § 668, p. 1064 
Soil conservation. 

Delegation to counties of legislative power re¬ 
specting, § 140, p. 667, n. 92 
Police regulations, § 194, n. 30.5 
Soldiers and sailors. 

Armed forces, generally, ante 
Selective draft, generally, ante 
Soliciting, 

Due process of law, regulation as denial of, § 668, 
p. 769 

Equal protection of laws as denied by legislation 
prohibiting, § 511, p. 346 

Solicitors, license, requirement as denial of due proc¬ 
ess, § 659, p. 1014 

Sound amplification devices, freedom of speech, 
§ 213(8), p. 1124 

Sound principles of legislation, federal statutes con¬ 
trary to, validity, § 71, p. 222 
’Source of power. Congress, federal constitution as, 
; § 68, p. 181, n. 37 

Sovereign powers, 

Constitution regulating division of, § 1 


Sovereign powers—Continued 

Legislature retaining except as limited by state 
constitutions, § 70, p. 196, n. 96 
Sovereignty, 

Constitutional conventions, amendment of state 
constitutions, § 8 , p. 47 
Police power, as attribute of, § 175, p. 891 
States, 

Deprivations by courts, § 144, p. 691, n. 94.5 
Retaining except as delegated by constitu¬ 
tion, § 66 , n. 24 

Special assessments. Assessments, ante 
Special class, police regulation, § 195, p. 944, n. 44 
Special drainage districts, ascertainment of bounda¬ 
ries, delegation of legislative power, § 140, p. 674 
n. 53 

Special elections. 

Calling, delegation of legislative power to judi¬ 
ciary, § 139, p. 644, n. 47 

Executive determination of necessity as encroach¬ 
ment on judiciary, § 173, p. 882 
Proposed constitutional amendment, submission 
to voters, § 9, p. 56, n. 31 

Special improvement districts, revolving fund, legis¬ 
lation providing for creation of as not denial of 
equal protection, § 531 

Special injury, taxpayer’s right to question constitu¬ 
tionality of statute as dependent on, § 80, n. 31 
Special judges, constitutional provision authorizing 
election of as not self-executing, § 58 
Special knowledge, professions requiring, equal pro¬ 
tection of law as denied by regulations in respect 
to, § 510 
Special laws. 

Judicial determination of nature, § 151(1), p. 734, 
n. 63 

Judicial review of legislative determination as to 
propriety of, § 153 

Municipal court’s procedure, § 128, p. 517, n. 58 
Presumptions in favor of validity of, § 100, p. 468 
Procuring enactment as estoppel to raise question 
of constitutionality, § 90, p. 289 
Superseding effect of constitutional provision, 
§ 43, p. 138 

Special post rates, vested right in continuance of par¬ 
ticular schedule, § 225, p. 1188 
Special privileges or immunities. Privileges or im¬ 
munities, ante 

Special proceedings, due process of law, § 612, pp. 
749-762 

Special prosecutor. 

Appointment by governor as within constitution¬ 
al powers, § 116, n. 34 

Executive department as not subject to judicial 
control in selection of, § 160 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 805 

Special provisions, construction of constitution, § 25 
Special session. 

Amendment of constitution at, states, § 9, p. 51 
Legislature as sole and exclusive judge of mat¬ 
ters properly taken up at, § 151(1), p. 723, 
n. 6 

Submission to popular vote, validity as affected 
by provision for, § 142, p. 681 
Special taxes, public improvements, due process of 
law in respect to, § 661, pp. 1035-1042 
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Specificness, allegation of unconstitutionality of stat¬ 
ute, § 96, pp. 334, 335 
Speculation, 

Claim of repugnancy to equal protection clause 
as not supported by, § 100, p. 465, n. 35 
Corporate securities, due process of law as vio¬ 
lated by regulations, § 681 
Determination of unconstitutionality of statutes, 
§ 99, p. 440 

Speech. Freedom of speech and press, ante 
Speed, 

Motor vehicles, ante 

Railroads, regulation of as denial of, 

Due process, § 698, p. 1157 
Equal protection, § 518, p. 377 
Speedy trial. 

Criminal prosecutions, self-executing provisions 
of constitution relating to, § 59 
Judicial power to determine whether accused has 
had, § 144, p. 693, n. 3 

Right as inapplicable to civil matters, § 719 
Spendthrift trusts, legality, power of judiciary to de¬ 
clare, § 151(1), p. 726, n. 42.50 
Spirit mediums, police regulations, § 189 
Spirit of constitution, statutes contravening, validity, 
§ 73 

Spiritual treatment of diseases, restriction as abridg¬ 
ing religious liberty, § 206(2), p. 1039 
Spiritual values, police regulations, limitations, § 195, 
p. 939 

Spiritualism, legislation prohibiting as contravening 
religious freedom, § 206(2), p. 1034, n. 64 
Spite fence, prohibition of erection as not violation of 
right of property, § 209, p. 1054, n. 49 
Spoliation of vested rights, police power, due process 
of law, § 571, p. 597 

Sponge fisheries, judicial inquiry into wisdom, etc., of 
legislation relating to, § 154, p. 796 
Sportsmen, discrimination in favor of with reference 
to transportation of game, validity of, § 498, 

p. 282 

Spot eggs, denaturing of, equal protection of law as 
denied by requirement, § 511, p. 347 
Sprinkling districts, special assessments, due process 
of law, § 661, p. 1038, n. 10 
Sprinkling streets, 

Public improvements, legislation authorizing as 
denial of due process, § 660, p. 1033 
Street railroads, requirement as denial of due 
process, § 698, p. 1166 

Stables, 

Statute requiring consent of property owners to 
keeping of as valid, § 141, p. 679, n. 86 
Vested right to use property as, § 239 
Stamps. Trading Stamps, generally, post 
Standard containers, judicial inquiry into wisdom, 
etc., of laws pertaining to, § 154, p. 790 
Standard policies, insurance, delegation of legislative 
power to prescribe, § 138, p. 607 
Standards, 

Administrative agencies, discretionary or quasi 
judicial powers, § 173, p. 870 
Agricultural or horticultural commodities, dele¬ 
gation of legislative power respecting, § 138, 
p. 586 

CJonditional or contingent legislation, delegation 
of legislative power, i 141, p, 677 


Standards—CJontinued 

Constitutionality or unconstitutionality of delega¬ 
tion of legislative powers as determined by 
sufficiency, § 140, p. 056, n. 32 
Delegation of legislative power after laying down, 
§ 133, p. 5o8 
Counties, § 140, p. 664 
Local authorities, § 140, p. 650 
Determination as to statute’s constitutionality, 
§ 99, p. 440, n. 78 

Legislature as required to prescribe for guidance 
of public officers, § 138, p. 572 
Stare decisis, 

Application of principle to police power, § 179 
Vested right in rule grown up on principles of, 
§ 223 

State auditor, legislative power to abolish office, § 130, 
n. 35.5 

State bonds, taxation in another state, impairment 
of contractual obligations, § 284 
State Capitol, proposed constitutional amendment for 
removal, conditional in form, § 9, p. 58 
State constitution. 

Adoption of, § 5 

Bills of attainer prohibited by, § 453 
Construction of, § 70, p. 203 
Delegation of powder, § 70, p. 189 
Distinguished from federal constitution, f 67 
Due process of law, guaranty under, § 568, p. 552 
Guarantee of rights, 13, p. 23, n. 18.5 
Guaranties, application to all persons, § 3, p. 23, 
n. 21 

Implied powers and limitations, § 70, p. 206 
Implied prohibition against encroachment on ju¬ 
diciary by legislature, § 108 
Limitation of power under, | 67; | 70, p. 189 
Police regulations conflicting with, § 196, p. 949 
Presumption as to contravention of federal con¬ 
stitution, § 99, p. 443 

Special privileges or immunities, prohibition 
against, § 459 

Supreme law within realm and sphere of author¬ 
ity, § 3, p. 25 
State courts, 

Aliens, jurisdiction to naturalize, § 144, p. 695 
Determination of constitutional questions, § 93, 
p. 301 

Obligation to guard and enforce rights secured, 
§ 3, p. 25, n. 30 

State departments, determination of constitutional 
questions, § 92, p. 294, n. 1 

State fire and tornado fund insurance, judicial in¬ 
quiry into wisdom, etc,, of legislation, § 154, p. 798 
State industrial school, power of mayor to commit 
pauper children to, § 173, p. 886 
State lands, 

Private sale, taxpayer’s right to question stat¬ 
ute’s constitutionality, | 80, n. 24 
Taxation to loan money to settlors on, due proc¬ 
ess of law, S 648, p. 953 

State officers, duty to consult attorney general as to 
validity of constitutional or statutory provisions, 
§ 90, p. 274 

State policy, racial segregation, enumerations in state 
constitution of specific instances where required, 
S 21, n. 99 
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State property, 

Executive regulations of use and occupancy, § 169, 
p. 856 

Privileges or immunities in respect to use of, 
§ 466 

State rent administrator, orders, etc., legislation by 
means of, § 169, p. 852 

State seal, due process of law, regulation of advertis¬ 
ing use as denial of, § 668, p. 1064 
State statutes. Statutes, generally, post 
State tax collector, raising question of validity of 
statute exempting domestic insurance companies 
from tax, § 88, p. 182, n. 1 
State tax commission. 

Appointment of deputy county assessors, legisla¬ 
tion authorizing as encroachment on judi¬ 
ciary, § 173, p. 879 

Legislation authorized to equalization of assess¬ 
ments in violating property rights, § 209, 
p. 1055, n. 51 

Statute authorizing vacation of valuation by local 
boards as not encroachment on judiciary, 
§ 114 

State treasurer, raising constitutional questions, § 82, 
p. 251, n. 40 
State university, 

Campus extension to induce location of, taxa¬ 
tion for as denial of due process, § 648, p. 953 
Regents, due process of law, binding effective 
clause on, § 568, p. 556 

States, 

Actions against, 

Directory provisions of constitution relating 
to, i 64 

Self-executing nature of constitutional provi¬ 
sions for, § 51 

Admission into union, conditions, § 5 
Adoption of state constitutions, § 5 
Claims against. 

Legislative provision authorizing payment as 
encroachment on judiciary, § 129 
Validation by legislature as encroachment 
on judiciary, § 123 

Commercial purposes, vested right to use for, 
§ 239 

Consent to suit against, withdrawal oi as denial 
of due process, § 615, p. 778 
Corporations in which state has interest, power 
to regulate, § 342 

Delegation of legislative power to federal govern¬ 
ment, § 133, p. 563 

Due process of law, binding effect of clause on, 
§ 568, p. 554 

Estoppel to assert that construction of statute 
would be unconstitutional, § 90, p. 277 
Freedom of speech and of press, power to abridge, 
§ 213(2) 

Impairment of obligations by contracts of, §§ 285- 
299 

Jurisdiction of actions against, self-executing pro¬ 
visions of constitution relating to, § 58 
Liability to private individuals as not question for 
judicial determination, § 145, p. 704 
Police power, ante 

Private corporation charters, parties to contract, 
i 319 


States—Continued 

Raising constitutional questions, rights as to, § 76 
p. 244 

Retrospective laws waiving or impairing rights, 
validity of, § 417, p. 106 
Revision of constitution, ante 
Vested rights, § 243 

Impairment of, § 216 

Station agents, railroads, requirement as to as denial 
of equal protection, § 518, p. 377 
Stationary engineers, license, requirement as denial 
of due process, § 659, p. 1014 
Stations. Railroad station, ante 
Statute of frauds. 

Enlargement of statute as prerogative of legisla¬ 
ture, § 151(1), p. 752, n. 43 
Vested rights in rules of evidence, § 269, p. 1264 
Statutes, 

Aliens, right to attack constitutionality, § 77 
Amendment of constitution by, validity of, § 7, 
p. 36 

Compilation, 

Performance of duties by judges as delega¬ 
tion of legislative power to judiciary, 

§ 139, p. 648, n. 81 

Validation of statute declared unconstitu¬ 
tional, § 101, p. 474 

Conflict, federal with state statutes, effect of, 

§ 71 

Conformity to constitution, § 3, p. 24 
Constitution designating organic law in contra¬ 
distinction to, § 1 
Construction of statutes, ante 
Determination, constitutionality of federal legis¬ 
lation by state court, § 93, p. 302 
Distinguished, § 1, n. 2 

Evasion of constitutional provisions, § 71, p. 210 
Exclusive grant of right to publish, validity of, 
§ 464, p. 184 

Involuntary servitude, § 203(1), p. 996 

Lapse of time as affecting validity, § 71, p. 219 

Local statutes, 

Procuring enactment as estoppel to raise 
question of constitutionality, § 90, p. 289 
Submission to popular vote, validity as af¬ 
fected by provision for, § 142, p. 681 
Superseding effect of constitutional provision, 
§ 43, p. 138 

Long usage and acquiescence as affecting validity, 
§ 71, p. 219 

Modification by constitutional provision, § 43, 
pp. 134-140 

Ratified and approved by constitutional 
amendment, effect of, § 45 
Morals, validity of statutes contravening, § 74 
Natural justice and common right contravened 
by, validity, § 72 
Omissions, ante 

Operation and effect of constitution on, § 43, 
pp. 134-140 

Personal liberty, infringing upon, § 202, p. 989 
Primary presumption of constitutionality in light 
of federal constitution, § 99, p. 399, n. 46 
Public policy, validity of statutes contravening, 
§ 74 

Raising constitutional questions, ante 
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Statutes—Continued 

Saving clause in constitutional provision continu¬ 
ing in force, § 43, p. 139 
Separate acts of legislature as affecting validity, 
§ 71, p. 218 

Spirit of constitution contravened by, validity, 
§ 73 

Superseding effect of constitutional provisions, 
§41; § 43, pp. 134-140 

Suspension of by constitution, § 43, pp. 134-140 
Test of validity, § 71, p. 210 
Unambiguous statutes, 

Construction of, § 98, p. 383 
Judicial power to determine whether statute 
meets situation, § 151(1), p. 731, n. 45.10 
Unmistakable conflict, necessity of for holding 
statute unconstitutional, § 90, p. 430 
Unquestionable conflict, necessity of for holding 
statute unconstitutional, § 99, p. 430 
Unreal possibilities, statute as not to be upset on, 
§ 97, p. 349 

Unusualness, statute as not to be declared un¬ 
constitutional because of, § 154, p. 789, n. 5 
Vagueness, objection to statute on ground of, 
persons entitled to raise question, § 70, p. 241, 
n. 71 
Validity, 

Common right contravened by, | 72 
Construction to uphold, § 98, pp. 358-388 
Effect of decision of court declaring statute 
unconstitutional, § 101, pp. 460-481 
Federal statutes, validity, § 71, p. 221 
Morals contravened, § 74 
Natural justice contravened by, § 72 
Presumptions in favor of, § 99, pp. 388-445 
Previously passed on, estoppel to deny va¬ 
lidity, § 89, p. 206 
Public policy contravened, § 74 
Raising constitutional questions, ante 
Self-executing provisions of constitution as 
affecting, § 60 

Spirit of constitution contravened by, § 73 
States, 

Evasion of constitutional provisions, § 71, 

p. 216 

Lapse of time as affecting, § 71, p. 219 
Long usage and acquiescence as affect¬ 
ing, § 71, p. 219 

Separate acts of legislature as affecting, 
§ 71, p. 218 

Varying or changed facts or conditions 
as affecting, § 71, p. 217 
Wbolesomeness and reasonableness as 
affecting, § 71, p. 218 

Varying statutes, legislature as without power to 
vest executive oflOicers with authority, § 138, 
p. 575 

Statutory remedies, 

Limitation of actions, § 266, p. 1260 
Vested rights, § 256, p. 1249, n. 88 
Stay of execution, 

Impairment of obligations, statutes authorizing, 
§ 410 

Legislative power to regulate grant of, § 128, 
p. 535 


Stay of judicial proceedings. 

Defendants of armed forces, impairment of obli- 
. gation, § 393, p. 75 

Legislative provisions respecting as encroach¬ 
ment on judiciary, § 128, p. 523 
Steam boiler or engine operator, licensing, delegation 
of legislative power, § 138, p. 610, n. 7 
Steam heating companies, 

Rates, regulation as violation of due process, 
§ 690, p. 1129 

Regulation of conduct of business as impairment 
of obligations, § 373, p. 41 
Steamship companies, class legislation, § 495 
Steamships, 

Property rights as not infringed by laws regulat¬ 
ing, § 209, p. 1064 

Rates, regulation requiring records as denial of 
equal protection, § 518, p. 379 
Taxation, situs for purpose of, § 648, p. 958 
Sterilization, 

Criminals, police regulations, § 194 
Due process of law, 

Not violated by laws relating to, § 574, n. 75 
Summary proceedings as denial of, § 612, p. 
758 

Equal protection of laws, § 564 

Statutes providing for as denial of, § 507 
Insane or feeble-minded persons, statute provid¬ 
ing for as denial of due process, § 598 
Legislation granting powers on executive board 
as encroachment on judiciary, § 173, p. 875 
Mental defectives, 

Authorization as violation of due process, 

§ 707, p. 1201 

Class legislation, § 498, p. 282 
Police regulations, § 194 

Mental incompetent, notice of proceedings as es¬ 
sential to due process, § 619, p. 811 
Mentally deficient persons, day in court essential 
to due process, § 622, p. 822, n. 88 
Mentally diseased, hearing notice, failure to pro¬ 
vide as denial of due process, § 629, p. 874, 
n, 78 

Proceedings under act as not criminal proceed¬ 
ings within meaning of due process clause, 

§ 579, p. 623 

Summary proceedings, due process of law, § 612, 
p. 761 

Sterilization board, 

Discretionary or quasi-judicial powers, delega¬ 
tion to, § 173, p. 869, n. 82 
Fact findings, power in respect to, § 173, p. STl, 
n. S3 

Stevedoring, license, requirement as denial of due 
process, § 659, p. 1015 
Stipulations, 

Constitutionality of statute, effect of; § 97, p. 344 
Determination of constitutional questions pursu¬ 
ant to, § 94, p. 313, n. 44 

Material alteration of contract as impairment, 

§ 355 

Medium of payment, impairment of contractual 
obligations, § 360 

Remedy in contract, impairment of obligation, 

§ 382 

Stock and stockholders, 

See, also, Securities, generally, ante 
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Stock and stockholders—Continued 

Acquiescence in amendment of charter, impair¬ 
ment of ohligatio-n as affected by, § 365 
Antecedent debts, alteration of liability for, § 368, 

p. 808 

Constitutional prohibition against increase of, 
retroactive effect, § 40, p. 123 
Cumulative preferred stock, 

Right to receive dividends as vested prop¬ 
erty right, § 365, n. 12 
Vested rights, § 241, pp. 1217, 1218 
Derivative actions, 

Attorney fees, due process of law violated by 
allowance, § 627 

Estoppel to question constitutionality of pro¬ 
vision governing appointment of con¬ 
servator, § 90, p. 272, n. 34.15 
Regulation or misdenial of due process, § 611, 
p. 748, n. 68 

Regulations, construction to avoid unconsti¬ 
tutionality, § 98, p. 375, n. 5.5 
Special privileges or immunities, § 462 
Vested rights, § 261, n. 36 

Determination of constitutional questions in suit 
to enjoin corporations from complying with 
statute, § 95, p. 328, n. 96 
Dividends, 

Creditors, insolvency laws as impairing con¬ 
tractual obligations, § 387 
Unclaimed dividends as perpetual state 
school fund, self-executing constitution¬ 
al provisions, § 57 

Double liability, statutes imposing as grant of 
special privilege to depositors, § 464, p. 190 
Eminent domain, impairment of contracts under, 
§ 365 

Executive power in respect to issuance and sale 
of stock as encroachment on judiciary, § 173, 
p, 876 

Impairment of obligations, § 365 

Alteration of remedy to enforce liability, 
§ 370 

Changing purpose of corporation, § 369 
Contract with corporation, § 365 
Enlarging powers of corporation, § 369 
Liability, legislation relating to, § 368, pp. 
34-37 

Taxation of corporation as, § 367 
Validating subscription to stock, § 366 
Insolvent bank, executive authority to determine 
necessity and amount of assessment, § 171, 

p. 862 

Laws regulating as impairment of obligations, 
§ 332 
Liability, 

Alteration of remedy for enforcement as im¬ 
pairment of obligations, § 370 
Antecedent debts, impairment of obligation 
by altering, § 368, p. 808 
Due process of law. 

Violated by statute imposing, § 642, p. 
910 

Withdrawal or change of remedies in 
violation of, § 614, p. 770 
Executive power to issue summary execu¬ 
tion to ^orce, § 173, p. 875 


Stock and stockholders—Continued 
Liability—Continued 

Impairment of obligation by legislation cre¬ 
ating, enlarging or diminishing, § 368 
pp. 3-^37 

Judicial inquiry into wisdom, etc., of legis¬ 
lation, § 154, p. 791 

Legislation authorizing enforcement in suit 
by receiver as impairment of obligations 
§ 403 

Reserved power to amend charter as affect¬ 
ing, § 365 

Retroactive effect of constitutional provision 
imposing, § 40, p. 123 

Self-executing provisions of constitution re¬ 
lating to, § 57 

Withdrawal or change of remedy as viola¬ 
tion of due process, § 614, p. 770 
Police power, impairment of contracts under 
§ 365 

Preferred stockholders. 

Retroactive legislation, § 417, p. 103 
Vested right in unpaid cumulative dividends, 
§ 241, p. 1217 

Private corporation charters, parties to contract, 
§ 319 

Raising question of constitutionality of statute 
affecting corporations, § 76, p. 240, n. 63 
Redemption of stock, impairment of obligation in 
respect to, § 365 

Remedies, emergency stay laws, impairment of 
obligation, § 393, p. 79 
Subrogation, 

Impairment of obligation as result of legis¬ 
lation permitting, § 368, p. 807; § 371 
Payment of corporate debts, provision for 
as violation of due process clause, § 697 
Subscriptions, impairment of obligation by legis¬ 
lation changing manner of compelling pay¬ 
ment, § 370 

Subsequent debts of corporation, liability for as 
impairment of obligation, § 368, p. 809 
Taxation, 

Due process clause as permitting, § 648, p. 
965 

Due process of law as violated by, § 648, p. 
946 

Transfer taxes, 

Equal protection of laws, § 525 
Impairment of obligation as result of, § 283,. 
p. 1299 

Transfers of stock, due process of law as violat¬ 
ed by tax on, § 654 

Trustees, enforcement of stockholders* liability 
by as impairment of obligation, § 370 
Vested rights, § 241, pp. 1216-1222 

Liability to creditors of corporation, § 260 
Withdrawal rights, impairment of obligation as 
to, § 365 

Stock exchange, taxation of members, 

Classification for purpose of as denial of equal 
protection, § 520, p, 394 

Due process of law as violated hy, § 648, pp. 946^ 
958 

Stock insurance companies, equal protection of laws 
as denied by regulation of, § 511, p. 343 
Stockyards. Animals, ante 
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Stone (luarries, due process of law, regulations as 
denial of, 5 679, n. 97 
Stores, 

Chain Stores, generally, ante 
Residential districts, ordinances prohibiting as 
denial of due process, § 703, p. 1186 
Strained construction of statute, adoption of in fa¬ 
vor of constitutionality, § 98, pp. 375, 383 
Strawberries, standard containers, equal protection 
of law as denied by requirement, § 511, p. 347 
Street railroads, 

Charters, exercise of eminent domain power to 
take for public use, § 334 

City, power to exempt self from liability for in¬ 
juries caused by negligence of, delegation of 
legislative power, § 140, p. 658 
Class legislation, § 495 

Due process of law, regulation as denial of, 

§ 698, p. 1166 
Exclusive franchise, 

Impairment of obligation in respect to, § 326 
Validity of, § 464, p. 191 

Extension of lines, requirement as denial of due 
process, § 698, p. 1168 
Franchises, 

Exercise of eminent domain power to take 
for public use, § 334 

Impairment as denial of due process, S 605 
Impairment of obligations in respect to, § 331 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 805 

Legislation providing state to take over town¬ 
ship’s contracts of impairing contractual ob¬ 
ligations, § 308 

Number of passengers, regulation as to as im¬ 
pairment of obligation, § 333, p- 1376 
Operation for public benefit, taxation for pur¬ 
pose of as denial of due process, § 648, p. 954 
Ordinances, 

Impairing contractual obligations, § 281, p. 
1290, n, 91 

Regulating activities as impairment of con¬ 
tractual obligation, § 301, n. 93 

Paving, 

Assessments, exemption from liability as de¬ 
nial of due process to city, § 661, p. 1039 
Due process of law as violated by require¬ 
ment, § 698, p. 1168 

Requirement for as denial of equal protec¬ 
tion, § 518, p. 379 

Perpetual easements in streets, validity of grant 
of, § 462 

Rates, regulation of as denial of equal protection, 
§ 519, p. 380 

Regulation of conduct of business as impairment 
of obligations, § 373, p. 41 
Reports, requirements as denial of due process, 
§ 698, p. 1168 

Sprinkling streets, requirement as denial of due 
process, § 698, p. 1168 
Taxation, 

Classification for puipose of, § 648, p. 952 
Equal protection of laws, § 528 
Transfers, legislation regulating as impairment 
of contractual obligation, § 327, p. 1371 


Streets, 

Assemblage, regulation 


of right, § 214, p. 1169 


Streets—Continued 

Commercial purposes, vested right to u^ street 
for, § 239 

Delegation of legislative power respecting to, 
Local government, § 140, p. 651 
Municipal corporations, § 140, p. 661 
Due process of law, regulation as denial of, 

§ 704, pp. 1188-1193 
Equal protection of law, 

Legislation providing for as not denial of, 

§ 531 

Regulation of use, § 534 

Freedom of speech or of press as infringed by 
regulation of, § 213(8), p. 1116 
Impairment of obligations of contract granting 
right to use, f 311 
Legislation, 

Imposing on street railway company duty to 
repair as impairment of contractual ob¬ 
ligation, § 331 

Regulating construction, maintenance and 
use, privileges or immunities, § 464, p. 
186 

Repealing previous legislation changing into 
boulevard as impairing contractual ob¬ 
ligation, § 308, p. 1330 

License to use, privileges or immunities, § 479 
Minimum widths in platting lots, regulations as 
denial of due process, § 703, p. 1178 
Permit requirement for use of as not abridgment 
of right of assembly, § 214, p. 1169 
Privileges or immunities, regulations as to use, 

§ 476 

Religious liberty, legislation concerning, § 206(2), 
p. 1035 

Revocation of municipal license of privilege to 
use as comparing contractual obligations, 

§ 310 

Right to use, fourteenth amendment as guaranty¬ 
ing. § 458 

Sidewalks, generally, ante 

Speaking, legislative classification of i)ersons re¬ 
quired to have permit as subject to judicial 
interference, § 151(4) 

Use, privileges or immunities, § 479 
Vacation, 

Due process of law, § 646, p. 939 
Impairing contractual obligation, § 290 
Local regulations as encroachment on judi¬ 
ciary, § 173, p. 888 

Vending, place of transacting business, regula¬ 
tion as denial of due process, § 670 
Vested rights in respect to, § 225, p. 1188 
Market of, making, § 239 

Strict interpretation, construction of statute to 
avoid unconstitutionality, § 98, p. 383 
Strict view, constitutional convention powers, | 8, 
p. 47 
Strikes, 

Collective bargaining agreements, violation, right 
of employer to injunction, § 203<3) 

Equal protection of law, statute requiring em¬ 
ployer to give notice of strike as denial of, 
§ 513 

Freedom of speech as infringed by legislation 
forbidding indictment, § 213(21), p. 1148, n. 
16.44 
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S tr i kes—Continued 
Legislation, 

Concerning as involuntary servitude, § 203(3) 
Prohibiting public employees as impairing 
contractual obligations, §§ 285, n. 96; 
308, pp. 1329, 1330 

Prohibiting by public employees as bill of at- 
tainer, § 454, n. 69 

Public employees, legislation prohibiting as de¬ 
nial of due process, § 600, p. 707 
Settlement of as precluding determination of 
constitutional question respecting injunctive 
relief, § 94, p. 316, n. 48 

Special privilege, legislation respecting, § 464, p. 
192 

Subcontractors, liens, impairment of obligation by 
legislation relating to, § 386 
Subdivisions. Political subdivisions, ante 
Subject matter, proposed amendments, state constitu¬ 
tions, § 7, p. 37 

Submarine cable, executive department as without 
power to prohibit landing of, § 169, p. 855 
Submerged lands, 

Alienation by legislature as subject to interfer¬ 
ence by courts, § 151(1), p. 738, n. 85 
Title or patentee, vested rights, § 249, n. 39 
Submission, 

Initiative petition for amendment of state consti¬ 
tutions, compliance with statutory provi¬ 
sions, § 7, p. 33 

Popular vote, legislation subject to, § 142, pp. 
680-685 

Proposed amendment of constitution, state, § 8, 
p. 46; § 9, p. 53 
Subpoenas, 

Administrative proceedings, due process of law, 
§ 628, p. 856, n. 54 

Duces tecum, grand jury, due process of law, 
§ 587, p. 640, n. 5.10 

Executive of state or United States as not sub¬ 
ject to, § 159 

Governor as not subject to, § 159 

Labor disputes, administrative proceedings, § 684, 

p. 1110 

Legislative committees, judicial determination 
of validity of subpoena issued, § 151(1), p. 
725 

Power, delegation of legislative power to admin¬ 
istrative agencies, § 138, p. 585, n. 41 
Subrogation, 

Civil procedure, regulation of as denial of due 
process, § 611, p. 748, n. 68 
Impairment of contractual obligations, § 348 
Stockholders, 

Impairment of obligation as result of legis¬ 
lation authorizing, § 371 
Provision for as violation of due process, 
§ 697 

Subscription contracts, validation as depriving sub¬ 
scriber of property without due process, § 610 
Subsequent debts, stockholders’ liability, impairment 
of obligations by legislation imposing, § 368, p. 
809 

Subsequent events, constitutionality of statute as not 
dependent on, § 97, p. 346, n. 73 


Subsidiary corporations. 

Income tax, due process of law, § 657, p. 1004 
Taxation, discrimination as denial of equal pro¬ 
tection, § 527, p. 414, n. 32 

Subsidized railways, appointment of commissioners 
or trustees to carry on construction, legislation 
authorizing appointment by court, § 163 
Substance, 

Action, jurisdiction over as essential to deter¬ 
mination of constitutional questions, ^ 94 n 
307 ’ 

Court as required to look to in determining con¬ 
stitutionality of statutes, § 97, p. 349 
Due process of law as matter of, § 569(1), p. sea 
Substantial doubt, validity: of statute, § 99, p. 436 
Substantial rights, intended to preserve, § 3, p. 23 
Substantive law, due process of law, determination 
of, § 611, p. 744 

Substitute judges, selection of as judicial function, 
§ 116, n. 35 

Substituted notice, due process requirement as satis¬ 
fied by, § 619, p. 805 
Substituted service. 

Nonresidents, due process of law as shown by, 
§ 619, p. 789 

Remedial act, decision declaring unconstitutional 
as repealing act, § 101, p. 474, n. 65 
Substitution of parties. 

Notice, due Process of Law, § 619, p. 803, n. 93 
Vested right in respect to, § 267 
Substitution of remedy, compulsory compensation for 
injuries received in hazardous employment, § 634,. 
p. 889, n. 68 

Subterfuge, police regulations, § 195, p. 944 
Subterranean channels, taking and use of waters 
flowing in as denial of equal protection, § 511, p. 
357 

Subversives and subversive organizations, 

Activities, 

Congressional legislation concerning as in¬ 
fringing freedom of speech and of press, 
§ 213(14) 

Exemptions from operation of law, § 465, 
200, n. 89.5 
Elements, 

Conditions to exercise of right of free as¬ 
sembly, § 214, p. 1163, n. 46.20 
Proof of not being as condition to exercise 
of free speech and assembly, § 213(1), p. 
1095, n. 29.5 

School buildings, right of public assemblage,. 
§ 214, p. 1169 

Attorney general’s ^ower to prepare list as en¬ 
croachment on judiciary, § 173, p. 882 
Communist party, generally, ante 
Deportation of aliens for affiliation with as 
abridging freedom of assembly, § 214, p. 1167 
Hearing on determination of being, necessity for 
due process, § 628, p. 859, n. 62 
Legislation requiring registration as infringing 
freedom of speech or of press, § 213(10) 
Public employees, right of free assembly, § 214,., 
p. 1172 

Public employment denied employee for member¬ 
ship as abridging freedom of Si)eech, § 21S. 
(23) 
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Subversives and subversive organizations—CJontinued 
Public oflficers or employees, dismissal for sub¬ 
versiveness denial of due process, § 600, p. 709 
Statutes requiring registration as bill of attain- 
er, § 454, n* 69 

Tenants in federal housing project as required to 
pay, due process of law, § 707, p. 1203 
Subways, 

Due process of law as violated by construction 
of, § 660, p. 1034 

Exclusive franchises, validity of grant, § 464, 
p. 191 

Succession taxes. Inheritance taxes, generally, ante 
Succession to property, 

Change in rule of law, due process of law, § 602, 
p. 719, n, 5 

Class legislation, § 498, pp. 280,281 
Fourteenth amendment as guarantying, § 458 
Privileges and immunity clause as taking away 
power of states to regulate, § 457 
Restriction of as infringement on property right, 
I 209, p. 1065 

Taxation, discrimination against nonresidents, 
§ 478, p. 223 
Suffrage, 

Delegation of legislative power respecting to mu¬ 
nicipal corporations, § 140, p. 656 
Fourteenth amendment as guarantying right of, 
§ 458 

Guaranty of right of, 1199, p. 980 
Legislative power to deprive person convicted of 
infamous crime, self-executing ccmstitutional 
provisions, § 59 

Presumption that legislature passing statute did 
not intend to limit constitutional rights of 
women, § 100, p, 451, n. 12 
Self-executing amendment to federal constitution, 
§ 53, n. 47 

Submission of question of woman suffrage to 
popular vote, § 142, p. 685 

Sugar cane prices, due process of laws as violated 
by regulations, § 690, p. 1129 
Sugar refiners, license, requirement as denial of due 
process, § 659, p. 1014 
Suicide, defense in insurance case. 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 797 

Legislation taking away as impairment of obliga¬ 
tions, § 397 

Liberty to contract as infringed by statute with¬ 
drawing defense, § 210, p. 1076, n. 48 
Withdrawal of defense as impairment of obliga¬ 
tions, § 379 

Suits in Admiralty Act, judicial interference with 
legislative action, § 151(1), p. 760 
Sulphur mines, regulation of as reasonable classifica¬ 
tion, § 496, p. 270 

Summary foreclosure, impairment of obligations by 
legislation limiting or preventing exercise of right, 
§ 385, p. 64 
Summary judgment, 

Determination of constitutional questions on mo¬ 
tion, § 95, p- 325 

Due process of law, entry as violation of, § 625, 
p. 838 

Summary procedure. 

Due process of law, § 612, pp. 749-762 


Summary procedure—Continued 

Internal revenue, due process clause as violated 
by, § 656 

Police power exercised by, § 180 
Taxation, enforcement as denial of due process, 
§ 650, p. 978 

Unemployment compensation laws, liability of 
employer to determine by as denial of due 
process, § 689(2), p. 1123, n. 96.25 
Summary punishment, due process of law, § 593, p. 681, 
n. 30 

Summary trial, criminal prosecution, due process of 
law as to, § 586 
Sundays, 

Business, 

Prohibiting exercise as abridging privileges or 
immunities, § 473, p. 218 
Regulation and prohibition of as denial of due 
process, § 671 

Classification, laws respecting, § 496, p. 270 
Closing, legislative classification as subject to 
judicial interference, § 151(4) 

Due process of law, regulation as denial of, § 671 
Equal protection of law in respect to legislation, 

§ 565 

Exemption from operation of laws relating to, 
validity of, § 465, p. 202 

Forfeiture of goods offered for sale on, equal 
protection of law as denied by, § 549, n. 7 
Impairment of obligation by laws relating to, 

§ 281, p. 1293 

Intoxicating liquors, regulation of sale as denial 
of equal protection of laws, § 512, n. 18.3 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 805 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 757 

Laws regarding as abridging religious liberty, 

§ 206(2), p. 1040 

Legislation restricting business as impairment 
of contractual obligations, § 287, n. 34 
Local option in resi>ect to sale of refreshment 
and conduct of games on, § 142, p, 685 
Personal liberty as not infringed by laws relat¬ 
ing to, § 202, p. 994 

Privileges or immunities in respect to, validity 
of laws granting, § 464, p. 184 
Property rights as not abridged by laws relating 
to, § 209, p. 1062 

Vested rights as not affected by laws relating to, 
§ 221 

Superintendents of banks, executive discretion as con¬ 
clusive on judiciary, § 156, p. 822 
Supersedeas bond, 

Legislative authority to define situations where 
allowance within court’s discretion, § 12S, 
p. 533, n. 92 

Legislative provisions regulating use of writ as 
encroachment on judiciary, § 128, p. 535 
Superseding effect of constitution, |§ 41-44, pp. 130- 
140 

Adoption of new constitution, § 42, pp. 131-134 
Common law, § 44 
Statutes, f 43, pp. 134-140 

Supervisors of savings and loan associations, executive 
discretion as conclusive on judiciary, § 156, p. 822 
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Supplementary legislation, self-executing provisions 
of constitution, § 48, p. 144 
Support, non-support. 

Imprisonment for debt, § 204(2) 

Statute relating to prosecution for as class legis¬ 
lation, § 501 

Suppression of evidence, criminal prosecution, due 
process of law, § 591, p. 661 i 

Supreme Court, 

Determination of constitutional questions, § 93, 
p. 301 

Original jurisdiction, self-executing provisions of 
constitution relating to, § 58, n. 66 
Supreme Court commission, statutes creating as de¬ 
nial of guaranty of right of appeal to Supreme 
Court, § 720 
Supreme law of land, 

Federal constitution as, § 3, p. 24 
State constitutions as within realm and sphere 
of authority, § 3, p. 25 
Treaties, § 3, p. 25 
Sureties, 

Class legislation, § 498, p. 280 
Discrimination against as denial of equal pro¬ 
tection, § 511, p. 345 
Equal protection of laws. 

Classification and regulation, § 511, p. 343 
Discrimination against, § 511, p. 345 
Estoppel to question validity of statute authoriz¬ 
ing bond, § 90, pp. 278, 279 
Impairment of obligation of contract of, § 348 
Parties, legislation changing as impairment of 
obligations, § 403 

Subrogation right to preference case of insolvency 
as vested right, § 237 

Surety companies, classification of, § 495 
Surgeons. Physicians and Surgeons, generally, ante 
Surgery, equal protection of law, regulation as de¬ 
nial of, § 511, p. 355 

Surplus from particular funds, vested rights, § 245 
Surplusage, ballots, submission of proposed amend¬ 
ment to state constitutions, § 9, p. 58, n. 48 
Surprise, 

Default judgment, setting aside as denial of due 
process, § 625, p. 841 

Due process of law, want of, § 569(1), p. 566. 
Legislative power to authorize relief from order 
taken against moving party, § 128, p. 537 
Surrender of powers, departments of government, 
§105 

Surrogate, determination of constitutional questions, 
§ 93, p. 305, n. 35 

Surtax, statute imposing as denial of due process, 
§ 657, p. 1002 
Surveys, 

Impairment of obligations as result of statutes 
validating, § 290 

Judicial department as without power in respect 
to making and correction of, § 145, p. 706 
Power of court to appoint surveyors, § 163 
Vested rights, mode of divesting, §§ 217-220 
Survival of causes. 

Classification, § 500, p. 290 
Vested rights in respect to, §§ 259, 264 
Suspended sentence, vested right to, § 221 
Suspension of constitution, emergencies as authorizing, 
8 3,p. 23 


Suspension of oflBcers, 

Judicial department, legislation conferring power 
§ 163 

Judicial power in respect to, § 160 
Suspension of sentence. 

Court’s exercise of power as not encroachment 
on executive power to grant reprieves, etc, 

§ 157 

Defendant obtaining under statute as without 
right to subsequently question validity of 
statute, § 91, n. 91 
Due process of law, § 593, p. 684 
Equal protection clause as violated by, § 564 
Legislative provision for as encroachment on 
pardoning power of executive, § 132 
Legislative provisions respecting as encroachment 
on judiciary, § 128, p. 521 

Suspension of statutes, legislature as not authorized 
to vest power in executive officers, § 138, p. 575 
Suspensive appeal, due process of law as violated by 
statute authorizing, § 626, p. 845, n. 9 
Suspicion, conviction based on as violation of due proc¬ 
ess clause, § 589, p. 646 
Swamp land. 

Grants and sales of land by state, impairment of 
contractual obligation, § 290 
Eeclamation of, validity of exclusive privilege in 
respect to, § 464, p. 185 

Sweet gas, equal protection of law, prohibiting use in 
manufacture of carbon black as denial of, § 511, 
p. 350 

Swimming pools, discrimination by reason of race 
or color. 

Abridgement of privileges or immunities, § 483 
Denial of equal protection of laws, § 542, p. 475 
Switches, railroads, requirements as to as denial of 
equal protection, § 518, p. 377 
Switching rates, regulation of as denial of due proc¬ 
ess, § 691, n. 78 

Syllabi, legislative provisions requiring court to write 
as encroachment on judiciary, § 128, p. 534 
Syndicalism acts, 

Classification in respect to crime, § 501, n. 37 
Due process of law, provisions for punishment in 
violation of, § 580, p. 629, n. 30 
Freedom of speech or of press as infringed by 
criminal syndicalism statutes, § 213(10) 
Legislation as abridging freedom of assembly, 
§ 214, p. 1168 

Synonymous terms, construction of constitution, § 19, 
p. 82, n. 67 

Syrup, due process of law, regulations on sale as de¬ 
nial of due process, § 674, p. 1080 
Systematic persistence of interrogation, confessions in 
criminal prosecutions, due process of law, § 589, 
p. 648 

Tangible property. 

Inheritance or succession tax on, due process of 
law as violated by, § 655, p. 992 
Protection, guaranty of right, § 209, p. 1052 
Tank car operators, taxation, classification for pur¬ 
pose of, § 648, p. 952 
Tax anticipation warrants. 

Impairment of contractual obligations, § 312, 
p. 1342 

Payment as violative of due process, § 653 
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Tax appeals board, determination of constitutional 
questions, § 92, p. 294, n. 1. 

Tax collectors. 

Appointment by court, legislative authorization, 
§ 163 

Estoppel to deny validity of collections made, 
§ 90, p. 284 

Personal liability for taxes collected under un¬ 
constitutional statute, § 101, p. 480, n. 85 
Tax commissions. 

Discretionary or quasi-judicial powers, delegation 
to, § 173, p. 869, n. 82 

Orders, etc., legislation by means of, § 169, p. 852 
Raising constitutional questions, rights as to. 
§ 76, p. 246, n. 4 

State tax commission, generally, ante 
Tax deeds, 

Gonclusiveness, due process of law as violated 
by statute relating to, § 651, p. 983 
Curative legislation as encroachment on judiciary, 
§ 123 

Evidence of title, due process of law, § 621, p. 817, 
n. 75 

Impairment of obligations in resi)ect to, § 296 
Judicial inquiry into wisdom, etc., of legislation, 
§ 154, p. 807 

Legislative provisions respecting in pending case 
as encroachment on judiciary, § 128, p. 523 
Presumptive evidence, legislation concerning as 
impairment of obligations, § 405 
Prima facie evidence, legislative provision for as 
encroachment on judiciary, § 128, p. 531 
Validation of where vested rights are not im¬ 
paired, § 226, p. 1194 

Tax elections, judicial inquiry into wisdom, etc., of 
legislation, § 154, p. 807 

Tax ferrets, legislation repealing authority to em¬ 
ploy as impairing contractual obligations with mu¬ 
nicipal corporations, § 308, p. 1329 
Tax forms, delegation of legislative power to prescribe, 
§ 138, p. 627 
Tax liens, 

Consolidation of pending actions with foreclosure 
suit, due process of law, § 650, p. 979 
Legislation creating priority as impairment of 
obligation, § 386 

Legislation impairing mortgage lien, § 346, n. 74 
Legislative power to create, § 149, p. 715 
Police regulations, § 194 

Suit to enforce, saved by schedule appended to 
constitution, § 11 

Tax records, substitution by adjustors as encroach¬ 
ment on judiciary, § 173, p. 879 
Tax sale certificate, 

Administrative officers as without power to de¬ 
termine validity, § 173, p. 883 
Executive department as without power to de¬ 
termine validity of, § 171, p. 863 
Vested rights, § 240, p. 1213 
Tax sales. 

Bidding rights, vested rights, § 240, p. 214 
Change of procedure as impairment of vested 
rights, § 261 

Class legislation, § 498, p. 280 
Due process of law in respect to, § 651 
Extension of time for attacking, retroactive effect, 
540, p. 128 


Tax sales—Continued 

Impairment of obligations in respect to purchases 
at, § 296 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 758 

Notice, jurisdictional prerequisite to sale, § 651, 
p. 982 

Redemption, ante 
Tax title, 

Due process of law, regulations as denial of, 
§ 707, p. 1203 

Impairment of obligations as result of confirma¬ 
tion of, § 283, p. 1296 

Reconveyance as impairment of contractual obli¬ 
gation, § 296, p. 1318 

Tax warrants, issuance and service as encroachment 
on judiciary, § 173, p. 879 
Taxation, 

Ability to pay, equal protection of laws, § 520, 
p. 390, n. 47 
Ad valorem taxes, ante 

Aliens, discrimination against as denial of equal 
protection, § 520, p. 398 
Alteration of system or basis, 

Impairing contractual obligations, § 285 
Method of collecting, vested rights, § 240, 
p. 1213 

Appeal, due process of law as satisfied by right 
of, § 650, p. 976 

Apportionment, due process of law in resi>ect 
to, § 648, p. 951 
Assessment, 

Due process of law in respect to, § 650, 
pp. 967-980 

Equal protection of law as denied by, § 522 
Class legislation, 

Due process of law in r^pect to, § 648, p. 951 
Equal protection of law as denied by, § 520, 
pp. 382-400 

Validity of, § 498, p. 285 
Collection, 

Delegation of legislative power to judiciary, 

§ 139, p. 641 

Due process of law in respect to, § 650, 
pp. 967-980 

Equal protection of law as denied by, § 522 
Statutes regulating as not encroa chm ent on 
judiciary, § 114 
Compromise and settlement. 

Due process clause as violated by, § 650, p. 980 
Equal protection of law as denied by legisla¬ 
tion permitting, § 520, p. 398 
Constitutionality of statutes, taxpayer’s right to 
question, § 80 

Construction of taxing statute to avoid uncon¬ 
stitutionality, § 98, p. 370, n. 2 
Contest of tax, due process as requiring oppor¬ 
tunity for, § 650, p. 979 
Corporations, 

Classification for purpose of, 5 648, p. 952 
Due process of law in respect to, § 648, p. 958 
Equal protection of law in respect to, § 527, 
pp. 413-418 

Impairment of contracts limiting jyower of 
state in respect to, § 335, pp. 1378-1383 
Shares of stock, classification for as denial 
of equal protection, § 520, p. 394 
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Taxation—Continued 

Corporations—Continu ed 

Stockholder’s obligation, impairment, § 367 
Credits, 

Due process of law, § 648, p. 957 
Vested right in or to levy for payment of 
claims, § 246 

Delegation of legislative power as to, § 133, p. 553; 
§ 138, p. 625; § 648, p. 949 
Counties, § 140, p. 670 
Judiciary, § 139, p. 641 
Local government, § 140, p. 651 
Municipal corporation, § 140, p. 662 
Park commissioners, § 140, p. 675 
Township boards, § 140, p. 671 
Delinquent taxes. 

Assessment of interest, equal protection of 
laws, § 522 

Due process of law as violated by, § 652 
Ex post facto laws relating to, § 449 
Foreclosure of liens, grant of special privi¬ 
leges by state, § 464, p. 196 
Interest on, vested right of taxpayer in re¬ 
spect to, § 240, p. 1214 

Legislation providing for collection of, valid¬ 
ity, § 419, p. 119 

Recovery, equal protection of laws, § 520, 
p. 398 

Relief, impairment of contractual obligations, 
§ 283, p. 1296 
Selling land for, § 137 

Statutes relating to as not encroachment on 
judiciary, § 114 

Validity of legislation providing for collection 
of, § 419, p. 119 

Vested right of state to collect, § 240, p. 1214 
Waiver of right to collect, § 419, p. 120 
Demands or property in suit, statutes requiring 
payment as violation of guaranty of free 
justice, § 717 

Determination of validity of statute when litigat¬ 
ing rights as to tax, § 94, p. 307, n. 41 
Discount provisions, equal protection of law as 
denied by, § 520, p. 388, n. 42 
Discretion of legislature in respect to, § 620, 
p, 391; §521 
Districts, 

Legislative power to create, § 149, p. 715; 
§ 648, p. 950 

Delegation to judiciary, § 139, p. 638 
Double taxation, generally, ante 
Due process of law, §§ 648-653, pp. 944-987 

Assessment and collection, § 650, pp. 967-980 
Disposition of taxes collected, § 653 
Exemptions from, § 649 
Meaning as applied to, § 567, p. 541 
Penalties and forfeitures, § 652 
Sales of lands and proceedings thereon, § 651 
Summary proceedings as denial of, § 612, 
p. 758 

Withdrawal or change of remedies in viola¬ 
tion of, § 614, pp. 770, 771 
Emergency stay laws, impairment of obligations, 
§ 393, p. 79 

Enforcement of tax, due process of law in re¬ 
spect to, § 650, p. 978 


Taxation—Continued 

Equal protection of law. 

Assessment and collection as denial of, § 522 
Classification for as denial of, § 520, pp Z8‘>- 
400 

Compromise or adjustment as denial of, § 520 
p. 398 

Exemption as denial of, § 521 
Railroads, § 528 
Equality, 

Assessment and collection, § 522 
Constitutional requirements, § 478, p. 222 
Due process of law as requiring, § 648, p. 951 
Self-executing provisions of constitution re¬ 
lating to, § 55 
Equalizing assessments. 

Delegation of legislative power in respect to, 
§ 138, p. 628 

Due process of law in respect to, § 650, p. 967 
Equal protection of law as denied by methods 
of, § 520, p. 389 

Estoppel to deny validity of taxing statute, § 90, 

p. 282 

Ex post facto laws relating to, § 449 
Excess profits tax, generally, ante 
Excise tax, generally, ante 

Executive department, power in respect to, § 169, 
p. 854 

Encroachment on judiciary, § 173, p. 879 
Executive discretion as conclusive on judiciary, 
§ 156, p. 823 
Exemptions, 

Cemeteries, presumption, § 41, n. 39 
Congressional power as limited by due 
process clause, § 656 
Corporations, § 335, p. 1178 
Delegation of legislative power respecting to 
counties, § 140, p. 670, n. 19 
Due process of law in respect to, § 649 
Equal protection of law as denied by, § 521 
Impairment of obligations as result of, § 284 
Indian lands, property within due process 
clause, § 601 

Legislative discretion, § 521 
Questions relating to as for legislature, § 149, 
p. 716 

Religious liberty, § 206(1), p. 1030, n. 50 
Retroactive operation of constitutional pro¬ 
visions, § 40, p. 124 

Self-executing provisions of constitution re¬ 
lating to, § 55 
Validity, § 465, p. 203 
Vested right in respect to, § 240, p. 1214 
Exercise of power, due process of law in respect 
to, § 648,,p. 946 
Foreign corporations, ante 
Forfeitures, due process of law as violated by, 
§ 652 

Franchises, ante 

Freedom of press and of speech as subject to 
right of, § 213(5), p. 1107; § 213(13) 
Gasoline, ante 
Gift taxes, generally, ante 
Gross receipts tax, generally, ante 
Hearing, due process of law as requiring, § 650, 
p. 971 
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Taxation—Continued 

Immunity certificates, equal protection of laws, 
§522 

Imprisonment for debt, § 204(4) 

Income taxes, generally, ante 
Inheritance tax, generally, ante 
Injunction against collection, clue process of law 
as satisfied by, § 050, p. 979 
Intangible property, 

Assessment collection, equal protection of 
laws, § 522 

Classification for purpose of as denial of 
equal protection, § 520, p. 395 
Due prcKiess of law in respect to, § 648, p. 
956 

Eetrospective laws, § 419, p. 118, n. 97 
Selection of method of ascertaining value, 

§ 138, p. 627, n. 69 

Succession tax, due process of law, § 655, p. ’ 
993 

Internal revenue, generally, ante 
Intoxicating liquors, repeal of Eighteenth Amend¬ 
ment as aifecting right to tax, § 40, p. 126 
Judicial determination of matters relating to, 
§149, pp. 712-720; §151(3) 

Judicial inquiry in respect to. 

Motive for legislation relating to, § 154, p. 
811 

Wisdom, etc., of legislation pertaining to, 

§ 154, p. 807 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 757 
Judicial power in respect to, legislative authori¬ 
zation, § 165, p. 842 

Judicial proceedings, enforcement by as viola¬ 
tion of due process clause, § 650, p. 978 
Judicial review of assessments, due process of 
law in respect to, § 650, p. 967 
Legislation concerning as involuntary servitude, 

§ 203(5) 

Legislative department, ante 
Levy of tax, 

Delegation of legislative power respecting to 
local government, § 140, p. 651 
Self-executing provisions of constitution re¬ 
lating to, § 55 

Liberty to contract as subject to, § 210, p. 1070 

Limitations on tax rate, 

Betroactive operation of constitutional pro¬ 
visions, § 40, p. 124 

Vested right of taxpayer in respect to, § 266, 

p. 1261 

Litigation, guaranty of free justice as violated 
by, § 718 

Local oflacers, legislation respecting as encroach¬ 
ment on judiciary, § 173, p. 887 
Local taxation, self-executing provisions of con¬ 
stitution relating to, § 55 
Mortgages, ante 
Municipal corporations, ante 
Nonresidents, discrimination against, § 478, p. 
222 

Notice, due process of law as requiring, § 650, p. 

Objection to valuation, limitation in respect to 
time for, § 650, p. 979 


Taxation—Continued 

Park commissioners, delegation of legislative 
power to, § 140, p. 675 
Penalties, 

Due process of law as violated by, § 652 
Ex post facto laws relating to, § 449 
Judicial determination of, § 149, p. 716 
Waiver of, § 419, p. 120 
Poll tax, generally, ante 
Power of Congress, § 656 

Presumption as to, . . , . ^ « 

Discrimination in taxing statute being for 
best interests of society, § 100, p. 4f>o 
Legislative action in levying tax, § 100, p. 
466 

Payment as grant of exclusive privilege, 

§ 464, p. 195 

Validity, § 99, p. 399, n. 46; p. 441; § 648, p. 
951 

Privilege tax, ante 

Privileges or immunities in respect to, § 464, p. 

Exemption from laws relating to, § 46o, p. 
203 

Exercise of taxing power, § 478, pp. 221-224 
Property rights as subject to right of, § 209, p. 
1055 

Property with situs outside state, due process of 
law as denied by, § 648, p. 954 
Public corporations, impairment of obligation in 
respect to, § 335, p. 1379 

Purpose of tax within due process clause, § 648, 
p. 952 

Re-assessment, due process of law as violated by, 

§ 650, p. 971 
Recovery of taxes paid. 

Due process of law, | 648, p. 965 
Under unconstitutional statute, § 101, p. 476, 
n. 73 

Vested rights, § 254, p. 1244, n. 59 
Rehearings, due process of law as requiring, 

§ 650, p. 9T6 

Religion support, § 2CKK1), P-1020 
Religious liberty, § 206(2), p. 1036 
Religious scruples against payment, § 206(1), p. 
1027 

Retroactive laws, § 240, p. 1212 

Deprivation of property without due proc¬ 
ess, § 648, p. 950, n. 31 

Impairing contractual obligations, f 277, n. 29 
Validity, § 419, p. 116 

Retroactive operation of constitutional provi¬ 
sions relating to, § 40, p. 124 
Revenue collection districts, delegation of legis 
lative power to establish, § 138, p. 626 
Sales tax, generally, ante 

Self-executing provisions of constitution relating 
to, § 55 ^ 

Service of notice, sufficiency of, § 650, p. 974 ^ 
Steamships, situs for purpose of, § 648, p. 958 
Summary proceeding for collection, legislative 
provision for as encroachment on judiciary, 
§ 128, p. 517, iL 58 
Telegraphs and telephones, post 
Transfer tax, generally, post 
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Taxation—Continued 
Uniformity, 

Assessment and collection, § 522 
Constitutional requirements, § 478, p. 222 
Self-executing provisions of constitution re¬ 
lating to, § 55 

Unwise legislation, due process clause as pro¬ 
tection against, § 648, p. 947 
Use to support parochial school, § 206(3), p. 1042 
Validation of illegal levy, § 240, p. 1214 
Encroachment on judiciary, § 123 
Value of property, quasi-judicial matter, § 139, p. 
642, n. 18 

Vested rights under laws relating to, § 240, pp. 
1210-1216 

Voidance, vested rights, § 240, p. 1214 
Taxicabs, 

Delegation of legislative power to administer act 
concerning, § 140, p. 654, n. 22 
Drivers, license tax, equal protection of laws, 

§ 530, p. 439 

Due process of law, regulation as denial of, § 698, 
p. 1168 ' 

Liberty to contract as infringed by legislation 
prohibiting women from driving, § 211, p. 1079 
License to operate, requirement as denial of due 
process, § 659, p. 1015 

Property rights as infringed by laws regulating, 

§ 209, p. 1064 

Regulation and classification as denial of equal 
protection of laws, § 517, n. 5 
Retrospective laws respecting right to operate, 
validity, § 417, p. 104, n. 35 
Taxpayers, 

Congressional power to make reasonable classi¬ 
fication, due process clause, § 656 
Raising constitutional questions, rights as to, § 80 
Tea, due process of law, regulations on importation 
Teachers, 

as denial of, § 674, p. 1079 
Class legislation, § 496, p. 268 
Communicable disease, police power to require 
showing of freedom from, § 472 
Impairment of obligation in respect to tenure of, 

§ 349, n. 84 

Liberty to contract, legislation as infringing on, 

§ 211, p. 1079, n. 72.5 

Licensing, delegation of legislative power, § 138, 
p. 610, n. 7. 

Loyalty oath, ex post facto laws, § 447, n. 40 
Negro teacher or principal subject to salary dis¬ 
crimination, waiver of civil rights, § 89, p. 
267, n. 14.25 

Privileges or immunities, legislation in respect to, 

§ 464, p. 192 

Racial discrimination, § 538 
Religious garb, wearing, § 206(3), p. 1045 
Salaries, judicial inquiry into wisdom, etc., of 
legislation, § 154, p. 805 
Tenure, 

Freedom of contract as interfered with by act 
relating to, § 211, p. 1079, n. 72.5 
Judicial inquiry into wisdom, etc., of legisla¬ 
tion, § 154, p. 805 

Legislation providing for as grant of special 
privilege* § 464, p. 193 


Teachers—Continued 
Tenure—Continued 

Validity of act, § 74, n. 46 
Vested rights under act relating to, § 251 
Uniformity of contracts, necessity of, § 506, p. 324 
Technical discrimination, equal protection of law 
§ 505, p. 312 

Technical errors, initiative petitions, amendments to 
state constitution, § 7, p. 39, n. 23.5 
Technical grounds, adopted amendments, declaring 
unconstitutional, § 7, p. 34 

Technical meaning, words given in construction of 
constitution, § 20 
Telegraphs and telephones. 

Class legislation, § 495 

Common law liability, regulations forbidding lim¬ 
itation of as denial of due process, § 699, 
p. 1172 

Connections, regulations respecting as denial of 
due process, § 699, p. 1172 
Due process of law, rate regulation as violation 
of, § 694 

Equal protection of law. 

Liabilities of telegraph company, § 556 
Regulation as subject to guaranty against 
denial of, § 517 

Exclusive franchises, validity, § 464, p. 191 
Exemption as denial of equal protections, § 529, 
p. 425, n. 13 

Franchises granted by municipalities, impairment 
of obligations in respect to, § 308, p. 1328 
Franks, legislation prohibiting issuance as im¬ 
pairment of obligations, § 373, p. 42 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 807 

Judicial power in respect to, legislative authoriza¬ 
tion, § 165, p. 843 

Local exchange, requirement as to maintenance 
as denial of due process, § 699, p. 1172 
Parallel lines, injunction from constructing as 
denial of equal protection, § 518, p. 379 
Penalty for failure to receive or transmit tele¬ 
gram, imposition of liability as equal protec¬ 
tion of law, § 549 

Property rights as not infringed by laws regulat¬ 
ing, § 209, p. 1064 
Rates, regulation as denial of, 

Due process, § 694 
Equal protection, § 519, p. 380 
Regulation of conduct of business as impairment 
of obligations, § 373, p. 41 
Special privileges or immunities, § 462, n. 94 
Tapping telephone wires, conviction based on as 
denial of due process, § 589, p. 650 
Taxation, 

Classification for purpose of, § 648, p. 952 
Denial of equal protection, § 520, p. 394 
Property outside state, due process of law, 
§ 648, p. 961 

Television, freedom of speech and of press as includ¬ 
ing, § 213(19) 

Temporary agents, appointment by legislature as en¬ 
croachment on executive, § 131, n. 53 
Temporary enactments, ordinances and schedules ap¬ 
pended to constitution, binding effect, § 11 
Temporary Injunction, determination of constitutional 
questions on application, § 95, p. 329 
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Temporary provisions, construction of constitution, 

§ 16, p. 77, n. 44 
Tenancy by entirety, 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 758 

Retrospective laws imposing tax on, validity, 

§ 419, p. 874 

Transfer taxes, impairment of contractual ob¬ 
ligations, § 283, p. 1298, n. 46 
Tenancy in common. 

Sale of lands held in, vested rights as impaired by 
legislation authorizing, § 231 
Vested right, § 226, p. 1192 
Tenant. Landlord and tenant, generally, ante 
Tenement houses, 

Equal protection of law, restrictions as denial of, 

§ 545 

Manufacturing in, equal protection of law as de¬ 
nied by prohibiting, § 511, p. 352 
Tents, due process of law, regulations respecting erec¬ 
tion, removal, etc., as violation of, § 703, p. 1178 
Tenure of office. Public officers, ante 
Terminal companies, class legislation, § 495 
Terms of court. Courts, ante 

Territorial divisions, judicial power with respect to, 

§ 145, p. 706 

Territorial limits, political questions, § 145, p. 701 
Territories, . 

Adoption of constitutions by, § 5 
Bonds in aid of railroad, validation of, § 430, n. 34 
Delegation of legislative power, § 133, p. 563 
Effective date of constitution adopted by, § 39 
Impairment of obligations, laws enacted prior to 
admission to union, § 277 

Legislative appointment of commissioners to se¬ 
lect seat of government as not encroachment 
on executive, § 131 

Organic law as superseded and repealed on ac¬ 
cession to statehood, § 42, p. 134 
Privileges or immunities of residents in, § 457 
Repeal of laws by adoption of state constitution 
on admission to statehood, § 43, p. 136 
Shifting of liability for public debt on admission 
to union, § 68, p. 185, n. 62 
Superseding effect of constitution on laws on 
admission to statehood, § 43, p. 136 
Usurpation of judicial powers by legislature, pro¬ 
hibition against, § 497, n. 60 
Test, taxation, due process of law, § 648, p. 950 
Test oaths, ex post facto laws requiring, § 447 
Testamentary trust, retroactive operation of consti¬ 
tutional restriction of power to authorize, § 40, 
p. 122, n. 59 

Texas republic, statutes continued in force, saving 
clause in constitutional provisions, § 43, p. 140 
Text of amendment, initiative for as required to in¬ 
clude, § 7, p. 40 
Textbooks, 

Equal protection of law, regulations as to as de¬ 
nial of, 1511, p. 352 

Exclusive grant of right to supply public schools 
as grant of special privilege, § 464, p. 190 
Judicial inquiry into wisdom, etc., of legislation 
relating to distribution of, § 154, p. 805 
Theatres and shows, 

Equal protection of law, license or license tax, 
§ 530, p. 443 


Theatres and shows—Continued 

Freedom of speech and of press, § 213(18} 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 807 

License, requirement as denial of due process, 
§ 659, p. 1015 

Special privileges or immunities, grants by state, 

§ 464, p. 184 

Ticket resale prices, regulation as denial of due 
process, § 690, pp. 1129,1133 
Tickets, reselling, license requirement as denial 
of due process, § 659, p. 1015 
Transient shows, equal protection of law, license 
or license tax, § 530, p. 443 
Theories, intention to maintain, § 3, p. 23 
Third party beneficiary contracts, impairment of ob¬ 
ligation, § 355, n. 44 
Third persons, 

Impairment of obligations, contracts with corpo¬ 
rations, §§ 371-377, pp. 39^9 
Pensions of public employees, interest of, f 252, 
p. 1241 

Private corporation contracts with, legislative 
power to impair, § 320, p. 1357 
Public office, intervening rights, impairment of 
obligations, § 316 

Threshers* lien, due process of law as violated by 
statute giving, § 631, p. 881 
Tick irradication. Animals, ante 
Tidal stream, grant by legislature to city of shore 
and soil under as impairment of vested rights of 
riparian proprietors, § 226, p. 1194 
Tidelands, vested right of person acquiring title 
thereto from state, § 226, p. 1194 
Timber, severing from soil for commercial puiTposes, 
license requirement as denial of due process, § 059, 
p. 1015 
Time, 

Amendment of constitution, operative effect of, 
§ 39 

Classification based on, § 492 
Effective date of constitution, § 39 
Election of delegates to constitutional conven¬ 
tions, legislative power to prescribe, § 8 
Eminent domain, assessment of payment of com¬ 
pensation, § 046, p. 937 

Initiative petition for amendment of state con¬ 
stitutions, circulation of, § 7, p. 40 
Legislative enactments become operative province 
of legislature, § 151(1), p. 729, n. 44 
Mandatory provisions of constitution, § 63 
Notice, civil proceedings, § 619, p. 811 
Performance of contract, impairment of obliga¬ 
tion by legislation relating to, § 359 
Publication of proposed amendment, state con¬ 
stitutions, § 9, p. 53 

Raising constitutional questions, § 96, p. 339 
Ratification of proposed amendment, federal con¬ 
stitution, § 6, p. 31 

Submission of proposed amendments, state con¬ 
stitutions, § 9, p. 55 

Tips, 

Barbers, 

Classification in respect tc^ § 496, p. 263, 

I n. 41.4 

Legislation permitting as grant of special 
privilege, 5 464, p, 189 
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Tips—Continued 
Minimum wage, 

Desirability of considering tips in determin¬ 
ing, § 151(1), p. 700, n. 95.20 
Legislation respecting as denial of due pi*ocoss, 
§ 089(1) 

Title, 

Aid in determining scope and constitutionality of 
act, § 97, p, 550, n. 81 

Amendment to constitution, resort to title to 
construe section, § 25, p. 97 
Avoidiuute of coulUct with constitution by giving 
statute dilterent title, § 71, p. 215, n. 08 
Ballots, 

Initiative p(itition to amend state constitution, 
§ T, p. 42 

Submission of proposed auKuidments to state 
constitutions, § 9, pp. 57, 58 
Kulargement of scope* of title of statute by court, 
§ 151(1), p. 744, n. 00 

Initiative petition for anu*ndiuent of state con¬ 
stitutions, § 7, p. 40 

Proposed amendment of coustittition, § 9, p. 52 
Title abstractors. Abstractors of title, generally, ante 
Title commissioners, Judges serving on l)oard of, valid¬ 
ity of statute authorizing, § 105, p. 841 
Title registration, vested rights, § 258 
Title to realty, 

S(*e, also, Torrens law, g<‘norally, post 
Legislature as without i)ower to adjudicate 
claims respecting, § 118 

liaising constitutionality of statutes aff(K*ting, ^ 80 
Tobacco, 

Advertising, equal i)rotection of laws as (bmied by 
prohibiting, J 511, p. 341 
Cigarettes, generally, ante 

Dealers, license tax, equal protection of laws, 
J 550, p. 454, n. 89 

Equal prote('tion of law, regulations in rosfK‘ct to 
as denial of, § 511, p. 549 
Inspecftion laws, 

Conditions in respect to approval of as af- 
ftHitlng validity, § 141, p. 078, n. 85 
Discrimination, due process of law, § 509(5), 
p. 587, n. 54.15 
Police regulations, § 191 

Prohii>ition on advertising, validity of law relat¬ 
ing to, § 281, p. 1292, n. 1 
Taxes, class legislation, § 498, p. 280 
Warehouses, 

Charges, regulation of as violation of dne 
pro<iess, g GOO, p. 1120 

Due process of law, regulation as (bmlal of, 
§ 672 

Toll roads and bridges, 

Annexation to municipality to deprive company 
of right to as denial of due process, § 005 
Charges, regulation of as denial of due process, 
§ GOO, p, 1129 

Charters, exercise of eminent domain power to 
take for public use, § 834: 

Delegation of power to. 

Collect tolls, § 137 
Fix tolls, § 158, p. G04 

Exaction of tolls as denial of civil and political 
rights, § 199, p. 979, n. 40 


Toll roads and bridges—Contimanl 

Exclusive grant or franchise, impairment of oh- 
ligutiou in rt'spect 520 
Exemption from taxation, e(pml protection of 
laws, § 521, 11 . 50 
Franchises, 

Exercise of eminent domain i>owt‘r to take 
for puhlic use, § tli54 

Municipal c()rporution to maintain, impair¬ 
ment of obligation in n^siKHit to, S *505 
Legislation regulating const met i<JU, mniut(*nunc<* 
an<l use, priviieg(*s and immunities, § 4G4, 
p. 18(J 

License by numicipaUty as Implied contract not 
to Iicen.se another witiiln particular distance, 
510 

Hates, regulation, 

Denial of e(iual protection, S 519, pp. 580, 
581 

Violation of due proces.s, § 695 
Hegulation of conduct of l»usim‘ss us impairment 
of <)l)iigutl()iis, § 575, p. 41 
Summary pnaiemlings, dm* pna^ss of law, § 612, 
p. 758 

Tornuis law, 

tlon.stitutional gimrantles as violated by, # 711 
('onslructlvi* notice in pro(*(‘eding.s tnaler as sutU- 
eient for due pnu^ess rtspiinunent, § 619, 
p. 895, n. 5 

Due i)roceHs of law, jmigtnents, it 625, p, 840 
X/*gislati<m providing for registration of titles 
under us enenuK’lummt on judicial |H>wer, 
^ 175, p. 885 

Service of proct^ss, <lue pnK'<*8S of law, § 619, 
p. 8(K), n. 75 

Hupervislon of n^gistration of titles under by 
courts, validity of statutes authorizing, {i 165, 
p. 840 

Taking of projK'rty without due proc(*ss, op(*ra- 
tion as, § 647, p. 942 

Torts, 

Actions, vested rlglits, § 25*1, m 57 
Common law rule of gc^'ernmentul Immunity, ju¬ 
dicial power to change, 8 15i(l), p. 7;i5 
HomcKtead <*x(unption from prts'xlstlng liabilities, 
impairment of (ddigations, S JiSK) 

Imptisonment for dt*bt, 8 204(1) 

Judicial Inquiry into wisdom, etc., of legislation 
relatitjg to, S p. 807 

Inability for debt as within provision refuting 
to imprisonment for <lebt, S 204(1) 

Municipal corponitlons, limitation of liability as 
violation of constitutional guaranty, ^ 709, 

p. 1218 

Municipal liability, legislation creating as Im- 
pairnumt of coutra(‘tnal obligation, § 501 
Ketrouctive operation of constitutional provlshm 
relating to rights of action imsed on, § 40, 

p. 126 

States, constitutional guaranty as creating liaidl- 
ity for, § 700, p. 1215 

Statute making act tort at option of complaining 
party as delegation of legislative power, § 157 
Vested right in claim for damages fur, § 254, 
p. 1245 
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Tourist courts, equal protection of laws, regulation as 
denial of, § 511, p. 356 

Tow(d rental service, license, requirement as denial 
of due process, § 050, p. 1015 
Towers, class legislation, § 406, p. 2GS 
Towns and townships, 

Appointment and removal of officers by legisla- 
ttire, I 131 
Boards, 

Delegation of legislative power to, § 140, 
p. 671 

Judges serving on, validity of statutes au- 
tliorizing, § 165, p. 841 

Justices of the peace as members, delegation 
of legislative power to judiciary, f 139, 
p. m, n. 80.20 

Power to pass on eligibility of person elected 
to office, § 171, p. 863 
Bonds, curative acts validating, § 429 
Boundaries, delegation of legislative power to fix, 

S 140, p. 071 

Classification based on, § 494, p. 257 
Contract relationship with state, § 300 
Delegation of legislative power to, § 140, p. 671 
Equal protection of law, liabilities of, § 553 
Judiciary's y>ower with respect to classification, 
§ 145, p. 706 

Privileges or immunities as citls?ens, § 456, n. 76 
Statutes, representation of validity as estopping 
subsequent assertion of unconstitutionality, 
§ 90, p. 270 

Submission to popular vote of legislation respect¬ 
ing establishment of, validity as affected by, 
i 142, p. 682 

Trade. Business and trade, generally, ante 
Trade unions. Labor unions, generally, ante 
Trade-marks, 

Judicial int(.‘rference with legislative actions in 
respect to, S 151(1), p. 758 

Price regulation of goods identified by, due proc¬ 
ess of law as violated by, § 690, p. 1130 

Trading stamps, 

Class legislation, § 406, p. 268 
Due process of law, regulations respecting issu¬ 
ance as denial of, 8 683 

Equal protection of law, prohibition of use as de¬ 
nial of, 8 511, p. 358 
License of merchants giving, 

E<iual protection of law as denied by, § 530, 
p. 486 

Impairment of contractual obligations, § 287, 
n. 28 

Bequirement as denial of due process, § 659, 
p. 1014 

Police regulations, 5S ^ 

Validity of statute prohibiting as impairment of 
obligation, 8 281, p. 1292, n. 1 
Trading with the enemy laws, due process of law, 
§ 602, p. 715, n. 84 

Summary proceedings as denial of, § 612, p. 758 
Traditional restraints, determination statute void by 
conflict with constitution, § 92, p. 300, n. 9 
Traffic regulations, 

Acquiescence in administrative construction as 
estopping person seeking judicial adjudica¬ 
tion as to validity, i 89, p. 271, n. 23,5 

leA C. J.S.—91 
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Traflfic regulations—Continued x fo 

Delegation of legislative power in ’ 

§ 138, p. 613 

Equal protection of law as denied by, 8 oo 
Executive power in respect to, § 169, p. 

Judicial inquiry into wisdom, etc., of logi® 

§ 154, p. 796 ' ^ _ in 

Judicial interference with legislative acti 
respect to, § 151(1), p. 758 . 

Religious freedom exercised as interfering 

§ 206(2), p. 1040, n. 70.9 ^ ,.f,^rieed 

Trailer camp parking, property right as 

by ordinance limiting, § 209, p. 1062 ,71.1^ 
Trailer parks, license, requirement as denial 01 
process, § 659, p. 1015 
Transfer tax, . , 

Corporate stock, due process of law as violate > 

§ 654 ^ iPTiial 

Equal protection of law, classification as ci 

of, § 525 g 283> 

Impairment of obligation as result ox, 8 
P* ^297 ^ .f 

Property right as not infringed by impositi 

§ 209, p. 1055, n. 51 . . s 419, 

Retrospective laws relating to, validity, § 

p. 122 

Transgression, constitutional guaranties, § 109, p* 
Transitory actions. Actions, ante 
Transportation agents, occupation tax, equal p 
tion of law in respect to, § 630, p. 438 
Transportation companies, impairment of obhg 
regulation of business, § 333, p. 1375 
Transportation tickets, regulation of sale as den 
due process, § 682 . ggg^ 

Travel, right to travel as common right, § 202, P- 
n. 76 

Travel bureau agents, license, requirement as 
of due process, § 659, p. 1014 

Treason, . m 

Due process of law, provisions for punisnm 
violative of, § 580, p. 629, n. 30 , 

Freedom of speech and of press as 

restricting use of mails to advocate, 8 • 

Legislation restricting candidate for elec 
infringing freedom of speech or 0 p 
§ 213(23) , .^ee, 

Legislative power to reverse or annul 
§ 128, p. 520, n. 78 

Treasury department, .-n^idary, 

Executive discretion as conclusive on 3 
§ p 824 « 

Opinions as binding on court’s prosecution unde 

state law, § 171, p. 862 

Treaties. . arcept- 

Construction of by political department, ao 

ance by court, § 115 301 

Determination of constitutionality, 8 y. 

Executive authority in dealing with for g 

ernments, § 169, p. 856 nnwev in 

Import duties, delegation of legislative 

respect to, § 138, p. 605 rtuestions 

Judiciary as without power to pass on q 
relating to, § 145, p. 702 
Limitations on power of state legislatu , 
p. 198 

Police regulations conflicting with, § lun 
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Treaties—Continued ' 

Power of Congress to make as dependent on af¬ 
firmative grant of constitution, § 68, p. 182 
Supreme law of the land, § 3, p. 25 
Trees. Forestry and forest reservations, generally, 
ante 
Trespass, 

Freedom of speech and of press. 

Abridged by legislation restricting, § 213(7), 
p. 1115 

Sanctioning, § 213(5), p. 1108 
Labor unions when picketing as infringing free¬ 
dom of speech, § 213(21), p. 1140, n. 16.40 
Religious liberty as permitting, § 206(2), p. 1035 
Religious sect distributing literature, freedom of 
assembly, § 214, p. 1166, n. 67 
Summary proceedings, due process of law, § 612, 
p. 761 

Vested rights of trespassers, § 225, p. 1188 
Trial, 

See, also, 

Hearing, generally, ante 
Jury trial, generally, ante 
Criminal prosecutions, due process of law in re¬ 
spect to, § 501, p, 650 

Due process of law, civil proceedings, § 624 
Exclusion of pn^ss from as infringing freedom of 
speech and of press, § 213(11) 

Impairment of obligations, statutes affecting mode 
and conduct, § 407 
Judicial functions, § 144, p. 600 
Judicial inquiry into wisdom, etc., of legislation 
concerning, § 154, p. 808 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 758 
Jury trial, generally, ante 

Legislative power to fix time and place for, § 128, 
p. 530 

New trial, generally, ante 

Partiality, <lue process of law violated by, § 624 
Posti>onemcnt, impairment of obligations, ^ 303, 
p. 76 

Prescribing method as impairing vested rights, 

* § 261 

Press exclusion as infringing freedom of speech 
and of press, § 213(11) 

Procfidure. Civil procedure, ante 
Representation by counsel as es^sential to due 
process, § 624 

Settled course of procedure as essential to due 
process, S 624 

Speedy trial, generally, ante 
Summary trial and conviction in criminal pro- 
cecMlings, due process of law, § 580 
Trust companies, 

Dei)osltors’ guaranty fund, validity of assessment 
for, § 338 

Executive power in respect to as encroachment on 
judiciary, § 173, p. 874 

Tax exemptions, congressional power to make as 
limited by due process clause, § 656 
Taxation, classification for purpose of as denial 
of equal protection, § 620, p. 393 
Trust funds, 

Commitment of trustee for refusal to pay as im¬ 
prisonment for debt, 5 204(3) 


Trust funds—Continued 

Due pr<)C(»8S, regulations in resr>ecf to as violation 
of, § 608 

Municipal corp<»ratlon for educational puriK)S(‘s, 
impairment of contra<‘tual o!»ligati<ms, j 3(Ki 
Trust receipts, judicial impdry intt» wisd<an, etc., ot 
legislation relating to, S 1*" P* *^08 
Trusts and truste(‘H, 

Accounting, requirement of as hnpainmmt of 
v<ssted rights, S 
Appointment of trustee, 

By court, 8 163 

Impairment of contractual oidigutlon, 8 313 
Leglslativ(* provision for as encroachment on 
Judiciary, § 117 
Class legislation, 8 498, p. 280 
Contingent int(‘reHt in estate as vest<Hl right, 8 226, 
p. 1192, n. 1 
Corporations, 

Llal)ility, retroactive operation of constitu¬ 
tional provisi(m inquminK, 8 40, p. 124 
Self-executing provisions of <*onstitutlon re¬ 
lating to liability, 8 o7 

Costs, exemi>tIon from liability for as denial of 
equal pndectlon, 8 ,550, p. 489 
Curative acts, I(‘gall/Jng <'onveyance« by, 8 424 
Deviation fnun t(‘rms, n4rosi«‘ctlve legislation, 
§418, p. 113 

Due process of law, withdrawal or change of rem¬ 
edies in violation of, 8 611, p. 770 
Impairnumt of ohligation in resiK*tt to apjxdnt- 
numt and acceptance, J 343 
In rom pronsKilngs for const met ion, duo process 
of law, 8 till, p. 749, n, 68 

Income and principal a<Tounfs, payments, due 
process of law, 8 608 

Income tax, din' pns'ess of law as violated by, 

8 657, p. 1(K)1 

Judicial functhms and (Hpdtable jKjwers of super¬ 
vision, d(*legation, 8 16(J 

Judicial inquiry into wisdom, etc., of legislation 
relating to, 8 154, p. 808 

Judicial interferem*(» witii legislative actions in 
respect to, 1151(1), p. 758 

Legislation clmnglng ti'uure as abridging vested 
rights, 8 226, p. 1192 
LoglHlatlve provision for. 

Disposition of property as encroachment on 
judiciary, 8 120 
Investigation of, 8 122 

National bank acting as trustee, li'glslative pow¬ 
er to atitlmrisce, 8 138, p. 591 
Notice Hufilclent to bind cestui quo trust, § 619, 

p. 810 

Power of sale conferred by legislation contrary 
to <l<H‘d as linpairnu'nt of obligation, 8 
Principal and Inconu^ aecotmts, payments, due 
proc('ss of law, 8 608 

Sale of propc'rty, h'gislatlou authorissing denial of 
due proc(‘HH, § 647, p. 912 

Successor trustees, appolutnuuiit, due process of 
law, § 608 

Taxation of proi)erty, 

Due process of law in resjM^t to, § 048, p. 958 
State of donor’s domicile, due process of law, 
8 055, p. 992, n. 67 
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Trusts and trustees—Continued 
Vested rights, § 229 

I-Ieirs and legatees, § 228, n. 74 
Voting trust, delegation of legislative authority 
as to, § 138, p. 607, n. 83 
Tuberculosis, 

Bovine tuberculosis, generally, ante 
Compulsory isolation and hospitalization of per¬ 
sons as denial of due process, § 595 
Examination, school children under police power, 

§ 207 

Hospitals, validity of law providing for establish¬ 
ment by counties as delegation of legislative i 
power, § 140, p. 666, n. 91 
Tunnel improvement districts. 

Due process of law as not violated by creation of, ! 

§ 660, p. 1033 I 

Dease of tunnel to railroads, validity of statute 
authorizing, § 464, p. 191 

Turnpikes. Toll roads and bridges, generally, ante 
Ultra vires contracts. 

Corporations, legislative ratification as encroach¬ 
ment on judiciary, § 124 
Curative acts validating, § 433 
Due process of law, validation as violation of, 

§ 610 i 

Impairment of obligation as not protected by con- ; 
stitution, § 343 , 

Uncertainty, construction of constitution to deter- | 
mine, § 12 ! 

Uncertainty of terms, delegation of legislative power 
to commissions, § 140, p. 275 i 

Unconstitutional law, defined, § 1 | 

Undenied allegations, constitutionality of statute as j 

affected by, § 97, p. 344 j 

Undertakers, ' 

Class legislation, § 496, p. 269 | 

Discretionary or quasi-judicial powers, delegation, : 

§ 173, p. 869, n. 82 | 

Due process of law, restrictions as denial of, § 703, | 
p. 1181, n. 17 i 

Equal i)rotection of law, license or license tax, [ 

§ 530, p. 443 . I 

License, requirement as denial of due process, i 
§ 659, p. 1014 

Regulation of operation of business as abridging | 
privileges or immunities, § 473, p. 217, n. 89 ' 
Undistributed profits, congressional power to tax as . 

limited by due process clause, § 656, p. 995 ! 

Undistributed profits tax, retroactive laws, § 419, p. , 
121 , n. 22 

Unemployment compensation, : 

Class legislation, § 497, p. 373 
Delegation of legislative power in respect to, § 138, ; 
p. 633 

Due process of law as violated by legislation re- - 
specting, § 689(2) 

Orant of special privileges by state, § 464, p. 193 
Post war relief, judicial inquiry into wisdom, etc., 

8 154, p. 799 

Primary presumption of constitutionality of state 
statute, § 99, p. 399, n. 46 

Privileges or immunities in respect to, § 464, p. 193 
Religious liberty as violation of right, § 206(1), 
p. 1024, n. 32 

Special privileges, grant by state, § 464, p. 193 


Unemployment compensation—Continued ■ — 

Statute authorizing city to impose taxes for as 
valid, § 140, p. 662, n. 72 
Taxation, retrospective laws, § 419, p. 119 
Vested right, § 225, p. 1189; § 245 
Unemployment insurance, ' ' 

Equal protection of law, clause relating to as de¬ 
nial of, § 515 

Judicial interference with legislative actions ip 
respect to, § 151(1), p. 758 ' ^ 

Unfair competition, 

Delegation of legislative power for prevention of, 
§ 138, p. 605 

Executive department, legislation conferring as 
encroachment on judicial power, § 173, p. 879 
Imports, delegation of legislative power to,pre¬ 
vent, § 138, p. 605 

Judicial interference with legislative actions in re¬ 
spect to, § 151(1), p. 758 

Prohibition of as abridgment of privileges or im¬ 
munities, § 473, p. 218 
Unfair labor practices. 

Delegation of legislative power in respect to, 

§ 138, p. 629 

Legislative determination as conclusive on 
, courts, § 151(1), p. 739, n. 89 
Unfair sales law, property right as infringed by, 
§ 209, p. 1062, n. 71.10 -j 

Uniform conditional sales laws, validity as impair¬ 
ment of contract, § 353, n. 32 
Uniform reciprocal enforcement of support laws» ex 
post facto laws, § 437, n. 15 , 

Uniform sales law, liberty to contract as infringed 
by, § 210, p. 1074, n. 36.10 - 

Uniformity, 

Construction of constitution, § 37 
Meaning of words or phrases in construction ©f 
constitution, § 19, p. 88 
Remedy, guaranty of, § 709, p. 1212 
Unincorporated associations, 

Action in hame of association, legislation author¬ 
izing as impairment of obligation, § 403 
Judicial interference with legislative actions in 
respect to, § 151(1), p. 758 
Unions. Labor' unions, generally, ante 
United States comptroller, 

Information to .from bank commissioner, equal 
protection of laws denied by, § 5ll, p. 342 
Opinions as advisory on courts, § 169, p. 854, n, 33 
Unity of object and plan, several proposed constitu¬ 
tional amendments submitted to voters, § 9, p. 60 
Universities. Colleges and universities, generally, 
ante 

Unjust discrimination, penalties on conviction of as 
violation of constitutional guaranties, § 711 
Unjust enrichment, excise taxes collected under un¬ 
constitutional law as encroachment on judiciary, 
§128, p. 524, n. 28 
Unknown persons. 

Notice to, due process requirement, § 619, p. 810, 
n. 28 

Tax foreclosures, due process of law, § 651, p. 983 
Unlawful administration, possibility of as subject 
to consideration in determining constitutionality 
of statute, § 97, p. 349, n. 79 
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Unlawful detainer, double damages, statute author¬ 
izing as abridgment of constitutional guaranties, 
§ 711 

Unwise tax legislation, due process clause as pro¬ 
tection against, § 648, p. 947 
Unwritten constitutions, classification, § 2 
Upholstered furniture, health regulations, due process 
of law, § COO, p. 733 

Usages. Customs and usages, generally, ante 
Use and occupation. 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 808 

Mortgagee, legislation depriving of as impairment 
of obligations, § 385, p. 64 
Property, guaranty of right, § 209, p. 1050 
Public or private for purposes of taxation as 
question of fact for court, § 97, p. 344, n. 66 
Use taxes. Excise taxes, generally, ante 
Used automobiles, 

Classification and regulation as denial of equal 
protection, § 511, p. 351 

Dealers, due process of law, regulation without 
denial of, § 668, p. 1063 

Equal protection of laws as denied by regulation 
of sale, § 611, p. 353 

Price allowances, regulation as violation of due 
process, § 690, pp. 1129,1133 
Usurpation of power, 

Failure to challenge as conferring such power, 
§ 70, p. 204, n. 19 

Judicial interference with legislation acts author¬ 
ized, § 99, p. 428, n. 65 

Usury, 

Class legislation, § 498, p. 280 
Corporations, legislation prohibiting defense as 
denial of due process, § 697 
Declaratory statutes relieving contracts from sub¬ 
sequent operation, § 115 

Due process of law, withdrawal or change of 
remedy as violation of, § 614, p. 771 
Exemption from laws relating to, validity of, 
§ 465, p. 202 

Impairment of obligations, legislation relating to, 
§358 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 808 

Judicial interference with legislative actions In 
respect to, § 151(1), p. 758 

Property rights as infringed by legislation regulat¬ 
ing, § 209, p. 1063 

Self-executing provisions of constitution relating 
to, § 49, p. 149 

Validating invalid agreement as Impairment of 
contractual obligation, § 361 
Vested right in laws respecting, § 254, p. 1246 
Utilities. Gas utilities, generally, ante 
Utility cards, due process of law as denied by, | 659, 

p. 1022 

Utility districts, 

Delegation of legislative power, § 138, p. 633 
Judicial Interference with legislative actions in re¬ 
spect to, § 151(1), p. 758 

Utility holding companies, due process of law, regu¬ 
lation as denial of, § 699, p. 1173 
Utility rates, legislature’s power to regulate except 
as limited by federal constitution, § 70, p. 199, 

n. 1 


Vacancies in office, 

Directory provisions of constitution respecting fill¬ 
ing of, § 64 

Executive appointments made in anticipation of 
pending constitutional changes, effect of, § 47 
Judicial department, powers in respect to, § 160 
Legislative provisions for filling as not encroach¬ 
ment on judiciary, § 110 

Self-executing constitutional provisions relating to 
filling of, § 53, n. 49 
Method, § 54, p. 100 
Vaccination, 

Compulsory ro(iuiroments for as denial of due 
process, § 505 

Exclusion from public schools for failure of, pow¬ 
er of state in respect to, § 472 
School children, 

Class legislation, § 408, p. 280, n. 19.20 
Executive power in respect to, § 169, p. 850 
Judicial inquiry into wisdom, etc., of legisla¬ 
tion recpiiriug, § 154, p. 805 
Power of executive department in respect to, 
§ 169, p. 856 

Pursuit of happiness restricted by police pow¬ 
er, §§ 207, 208 

Regulation requiring as violation of due proc¬ 
ess, § 606, p. 733 

Requirement for as denial of equal protec¬ 
tion, § 566 

Smallpox, due process of law as denied by requir¬ 
ing of school children as prerequisite to right 
to attend school, § 695 

Vagabond, statute providing for punishment as ex 
post facto law, § 450, n. 52 
Vagrancy, 

Due process of law, laws providing for punish¬ 
ment as violation of guaranty, § 580, p, 630 
Personal liberty as not infringed by laws for¬ 
bidding, § 202, p. 095 

Vagueness of terms, delegation of legislative power 
to commissions, § 140, p. 675 
Validating acts. Curative Acts, generally, ante 
Validity, 

Amendments, state constitutions, § 7, p. 33 
Ordinances adopted by constitutional conventions, 
5 11 

Police regulations, judicial determination, j 198, 

p. m 

Statutes, ante 
Valuation, 

Assessment for public improvements according 
to, due process of law as violated by, § 661, 
p. 1041 

Taxation, equal protection of laws as denied by 
methods, § 620, p. 389 

Variance, indictment and proof In criminal prose¬ 
cutions, due process clause as violated by, § 687, 
p. 042 
Vehicles, 

Classification for license tax purposes, equal pro¬ 
tection of law as denied by, § 629, p. 431 
Motor vehicles, ante 
Vending machines, 

Operators, equal protection of law, license or 
license tax, § 530, p. 443 

Seizure of as violation of due process, § 645, p. 918 
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Venereal disease, 

I')etention of person suspected of having as denial 
of duo process, § 595 

Law requiring certificate of freedom from as 
abridging religious freedom, § 20G(2), p. 1038 
Ventilation, places for work, delegation of legisla¬ 
tive power in respect to, § 138, p. 628, n. 84 
Venue, 

Actions against corporations, self-executing con¬ 
stitutional provisions, § 57 
Change of venue, generally, ante 
Class legislation in respect to, § 500, p. 201 
Compensatory actions, grant of special privileges 
by state, § 464, p. 198 

Constitutional guaranty of right as affecting pow¬ 
er of legislature, § 70, p. 205, n. 24 
Due process of law. 

Civil proceedings, § 617 
Criminal prosecutions, § 581 
Equal protection of law, statute regulating as 
denial of, § 562, p. 514 

Impairment of obligations, statutes relating to, 

§ 401 

Insurance assessments, action to collect as impair¬ 
ment of contractual obligations, § 330 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 164, p. 808 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 758 

Retrospective laws affecting, validity, § 418, p. 112 
Self-executing provisions of constitution relat¬ 
ing to, civil actions, § 58 
Vested rights in respect to, § 262 
Verdict, 

Changing number of jurors necessary to render as 
impairing vested rights, § 261 
Criminal prosecutions, failure of jurors to sign as 
denial of due process, § 591, p. 664, n. 91 
Direction of verdict, legislative power to provide 
for, § 128, p. 540 

Retrospective laws effecting, validity, § 418, p. 113 
Trial procedure, due process of law as violated by, 
§ 624, p. 832 

Vested rights in respect to, § 271 
Vessels 

American vessels, liability for treatment of dis¬ 
eased alien seaman, § 642, p. 907 
Interfering with shellfish of another, denial of 
due process, § 640, p. 904 

Liability for wrongful acts of master, due process 
of law, § 639 

Liberties guaranteed by constitution, right of per¬ 
sons on board to invoke protection, § 84 
Steamship, situs for purpose of taxation, § 648, 
p. 958 

Summary proceedings with respect to, due process 
of law, § 612, p. 750 

Taxation of while moving in interstate operation, 
due process of law, § 648, p. 956 
Vested remainders, taxation, classification for pur¬ 
pose of as denial of equal protection, § 620, p. 395 
Vested rights, §§ 215-273, pp. 1173-1272 
Abatement and revival, § 264 
Access to land, § 225, p. 1187 
Actions, § 254, pp. 1242-1247 
Administration proceedings, § 230 
Adverse possession, title by, § 226, p. 1193 


Vested rights—Continued 

Aliens, certificate of entry, § 221 
Amendment of constitution avoiding court’s de¬ 
cisions disturbing, § 109 
Appeal or other proceedings for review, § 272 
Betterment laws, § 234 
Bounties, § 253 

Building ordinances and regulations, § 239 
Business, laws regulating, § 239 
Citizenship certificate, § 221 
Community property, § 227 
Competency of witnesses, § 270 
Constitutional conventions, preservation of, § 8, 
p. 48 

Contingent remainders, § 226, p. 1192 

Continuance, § 265 

Contract as essential to, § 215 

Corporations, § 241, pp. 1216-1222 

Costs, f 273 

Counties, § 242 

Creditors, § 260 

Curative act attempting to impair, validity of, 

§ 422, p. 128 
Curtesy, § 227 

Defenses, § 254, pp. 1242-1247 
Definition, § 215 

Despotic spoliation by police power, due process 
of law, § 571, p. 597 

Destruction of property divesting, § 218 
Dismissal of action, § 265 
Divestiture of, § 216 

Violation of due process clause, § 602, p. 719 
Dower, § 227 
Drainage districts, § 242 
Equitable estate, § 226, p. 1192 
Escheated property, § 247 
Evidence, rules of, § 269 
Execution, § 271 
Exemption laws, § 236 
Fifth Amendment guaranteeing, § 216 
Fines, § 255 

Fish and game laws, § 239 
Foreign corporations, § 241, p. 1219 
Forfeitures, § 255 
Divestiture, § 219 

Fourteenth Amendment guaranteeing, § 216 
Heirs and legatees, § 228 
Homestead exemption, § 236 
Impairment of by change in constitution, § 40, 
p. 123 

Insolvency laws, § 237 

Insolvent corporations, stockholders, § 241, p. 1220 
Interlocutory orders, §*272 
Irrigation districts, § 242 
Joint estates, § 226, p. 1192 
Judgment, § 271 

Judicial sales, purchaser at, § 232 
Jurisdiction, f 262 

Lateral support of land, § 225, p. 1187 
Liens, § 233 
Judgment, § 271 

Limitation of actions, deprivation of vested rights 
under guise of statute, § 615, p. 774 
Limitations, statutes of, § 266, pp. 1257-1262 
Marriage, rights acquired by, § 227 
Marriage status, legislation regulating as violat¬ 
ing, § 351 
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Vested rights—Continued 
Mediuna of payment, § 239 
Mode of divesting, §§ 217-220 
Municipal corporations, § 244 
Nature of estates, changing, § 226, pp. 1191-1194 
Party walls, custom pertaining to as not divesting, 

§ 225, p. 1187 
Penalties, § 255 
Pensions, § 252 

Waiver, § 90, p. 273, n. 40 
Personal rights, §§ 221-224, pp. 1180-1186 
Pleading, rules of, § 268 
Possibility of reverter, § 226, p. 1193 
Practice, § 261 

Pre-existing property use, § 239 
Presumption that statute was not intended to 
operate retroactively in impairment of, § 100, 
p. 451, n. 12 
Procedure, § 261 

Profession, trade or business, right to engage in, 
§ 224 

' * Property, §§ 225^255, pp. 1186-1248 
Laws regulating, § 239 
Public lands, § 249 
Public office, § 251' 

Public service corporations, rates, § 241, p. 1220 
Public use, lands taken for, § 248 
Hates, public service cbrporations, § 241, p. 1220 
Redemption laws, § 235 
Registration laws, § 238 
Remainders, § 226, p. 1192 
■ Remedies, §§ 256-273, pp. 1248-1272 
Restrictions on use of property as impairment 
of, § 220 

Retroactive operation of constitutional provision, 
§ 40, p. 122 

Retrospective laws as impairing, § 414 
Validity of, § 417, pp. 99-102 
Reversion, § 226, p. 1192 
Riparian rights, § 226, p. 1193 
Road districts, § 242 
Sale of land, laws authorizing, § 231 
School districts, § 242 
Seat of government, location of, § 250 
Service of process, § 263 

Special assessment proceeding, § 240, p. 1212 
States, § 243 

Changing nature or tenure of, § 226, pp. 1191- 
1194 

Stockholders, § 241, pp. 1216-1222 

Legislature as without power to destroy or 
impair, § 320, p. 1357 
Tax laws, § 240, pp. 1210-1216 
Tenure of estates, § 226, pp. 1191-1194 
Usury laws, § 254, p. 1246 
Validation of existing laws relating to, § 45 
Venue, § 262 
Verdict, § 271 

Zoning ordinances and regulations, § 239 
Veterans, 

Civil service, exemption from examination re- 
. Quirements, validity of, § 460 
Class legislation, § 498, pp. 277, 282 
Compensation, equal protection of laws in respect 
to, § 508 

Continuance of retirement pay, judicial review, § 
128, p. 515, n. 48 


Veterans—Continued 

Disabled veterans, eligible list for civil service 
applicants, special privileges or immunities, 

§ 460 

Disability by reason of minority, equal protection 
of laws, § 545 

Due process of law, loans of money to as violation 
of, § 648, p. 953 

Exemption of property from tax, validity of, § 465, 
p. 204 

Guardians, legislative provision for appointment 
of as usurpation of judicial power, § 129 
Legislative power to give preference in employ¬ 
ment to, § 314 

License taxes, exemptions, validity, § 465, p. 205 
Occupancy of public housing, equal protection of 
laws, § 566 

Peddlers, legislation permitting occupation as 
special privileges, § 470 
Pensions, vested rights, § 252, n. 50 
Preferences, vested rights, § 251, p. 1232, n. 43.20 
Privileges or immunities, validity of statutes giv¬ 
ing, § 464, p. 197 

Property, exemption from taxation as abridg¬ 
ment of privileges or immunities, § 478, p. 221 
Public office, preferential right to appointment, 
special privileges and immunities, § 400 
Removal or suspension when employed in public 
departments. 

Legislation prohibiting as denial of due proc¬ 
ess, § 600, p. 707, n. 66 

Validity of statute relating to, § 164, n. 83 
Tax exemption to males, classification, § 491 
Preference, 

• Appointment of public officers, 

Delegation of legislative powers, § 138, 

p. 621 

Judicial review as delegation of legisla- 
I tive power to judiciary, § 139, p. 640 

Validity of law relating to, § 472 
Judicial inquiry into wisdom, etc., of leg- 
I islation, § 154, p. 791 

; Veterinarians, 

' Class legislation, § 490, p. 267, n. 41.31 
: Equal protection of law, license or license tax, 

§ 530, p. 443 

Licensing of, derogation of legislative power, J138, 
p. 008, n. 96 

. Veto, 

Executive power of president of United States, 
§167 

Executive sharing legislative power by means of, 
§ 105, n. 19 

Limitations on power of in executive department, 
§ 170 

Power of judiciary, § 151(1), p. 736, n. 81.50 
Proposed amendment of constitutions, state con- 
, stitutions, § 9, p. 52 

i Viaducts, 

' Executive department as having power to deter¬ 
mine necessity of erection, § 171, p. 861 
I . Railroads, 

; Legislation respecting as denial of equal pro- 

I tection, § 518, p. 377 

' Repair oVer tracks and approaches, impair- 

■ ment of contractual obligations, § 311 
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Viow of premises, 

Criminal prosecutions, pending motion for new 
trial of denial of due process, § 592 
Trial procedure, due process of law as violated by, 

§ (124, p. 833 

Villages, 

Boundaries, judicial determination, § 151(1), p. 736 
Incorporation proceedings, political questions, 

§ 145, p. 706 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 758 

ViiK^gar, due process of law, regulations in respect to 
purity as denial of, § 674, p. 1081 
Violation of guaranties, § 711 

Viohnice, picketing accompanied by as protected by 
frtKidoin of speech guarantee, § 213(21), p. 1151 
Virgin Islands, due process of law, fifth amendment, 

§ 568, p. 548 

Visitorial powers, corporations subject to, self-execut¬ 
ing provisions of constitution, § 57 
Vital principle, separation of powers theory, § 104, n. 4 
Vital statistics, delegation of legislative power in re¬ 
spect to, § 138, p. 619, n. 92 

Vitamins, due process of law, regulations as denial 
of, § 673, n. 75 
Vocation, 

Civil liberty, § 202, p. 090 

Personal liberty as including right to pursue, 

§ 202, p. 989 

Void proceedings, validation of, legislature as without 
power, § 422, p. 128 

Voidability, judgment in civil proceeding under un- 
(jonstitutional statute, § 101, p. 481 
Voluntariness of confession, jury trial, due process of 
law, § 591, p. 663, n. 88.5 

Voluntary submission to operation of statute, es¬ 
toppel to question constitutionality in case of, 

§ 89, p. 268 

Voluntary waiver of constitutional rights, § 89, p. 267 
Volunteer firemen, liability of municipality for in¬ 
juries, due process of law as violated by statute 
imposing, § 634, p. 887 

Vote, ex post facto laws denying right of, § 447 
Voters, 

B^reedom of speech as permitting intimidation of, 
§ 213(23) 

Percentage required to propose initiative measure, 
8 7, p. 40, n. 25 

Raising constitutional questions, § 79 

Right to write in choice, § 90, p. 273, n. 35 

Voting, 

Kmployees, time off to vote as violative of due 
process clause, § 684, p. 1096 
Qualifications as to, power of legislature to pre¬ 
scribe, § 464, p. 191 
Voting machines, 

Authority of county commissioners court to adopt 
provisions of law as unconstitutional dele¬ 
gation of power, S140, p. 664, n. 84 
Delegation of legislative power in respect to, 
§ 138, p. 634 

To county of, § 140, p. 666, n. 91 
Judicial inquiry into wisdom, etc., of legislation 
ndating to, § 154, p. 795 

Voting trust agreement, vested rights under, § 241, 
p, 1217, n. 40 

Wages, Compensation and wages, generally, ante 


Waiver. 

See, also, Estoppel, generally, ante 
Arraignment and plea in criminal prosecution, 

§ 588 

Constitutional objections, 

Criminal proceedings, § 91 
Participation in civil proceedings, § 90, p. 285 
Public officers, § 90, p. 274 
Constitutional right or provision, § 89, p. 182 
Counsel for accused in criminal prosecution, due 
process of law as authorizing, § 591, pp. 673, 
674 

Criminal prosecutions, presence or absence of ac¬ 
cused, § 591, p. 677 

Due process of law requirement, § 568, p. 557 
Exemptions, retroactive operation of constitution¬ 
al provision against, § 40, p. 123 
Injunctive relief as to initiative petition to amend 
state constitution, § 7, p. 39, n. 24 
Intelligent waiver of constitutional rights, § 89, 
p. 267 

Jurisdiction in personam without personal serv¬ 
ice as conferred by, § 619, p. 786 
Jurisdiction, want of as cured by, § 616 
Jury trial in criminal case, § 589, p. 655, n. 66; 

§ 590 

Raising constitutional questions. 

Conduct effecting, § 89, p. 266 
Governmental bodies and entities, § 90, p. 277 
Right to, §§ 89-91, pp. 263-293 
Setting aside judgment, right as to because of 
unconstitutionality of statute, § 101, p. 481, 
n. 89 

Voluntary waiver of constitutional rights, § 89, 
p. 267 

Walk outs, labor unions as denied freedom of speech 
by injunction preventing, § 213(21), p. 1148, n. 
16.43 

Wall of separation, church and state, § 206(1), p. 1024 
Walls. Party walls, ante 

Wantonness, immunity from liability in tort, validity 
of legislation respecting, § 709, p. 1217 
War, 

Curfew regulations, privileges and immunities, 

§ 457, n. 85.5 

Declaration by proper department as binding on 
judiciary, § 151(3), n. 9 

Determination as to whether state of war exists 
as not for judicial department, § 145, p. 702 
Due process of law, basis of denying, § 569(1), 
p. 566 

Freedom of speech or of press in case of, § 213(9) 
Power of Congress to declare and wage, affirma¬ 
tive grant of constitution as unnecessary, 
§ 68, p. 182 

Suspension of limitation statutes during, validity 
of s^tutes, § 266, p. 1260 
War contracts. 

Excess profits, summary proceedings as denial of 
due process, § 612, p. 755 

Income tax on, due process of law as violated by,- 
§ 657, p. 997 

Renegotiation, retroactive legislation, § 417, p. 107 
Tax court proceedings for redetermination of ex¬ 
cess profits, due process of law, § 629, p. 877 
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War department, executive discretion as conclusive on 
judiciary, § 156, p. 824 
War power. 

Due process of law, f 574 

Impairment of obligation of contracts, § 275, n. 19 
War risk contribution tax, delegation of legislative 
power, § 138, p. 633, n. 23 
War risk insurance, 

Amendments of laws as impairing contractual 
obligations, § 277, n. 33 

Impairment of vested rights under as violation 
of due process, § 610 

Judicial interference with legislative action, § 151 
(1), p. 760 
Policy, 

Property within due process clause as includ¬ 
ing right under, § 599, p. 701 
Vested rights of beneficiary, § 225, p. 1190 
War surplus goods disposal, judicial inquiry into wis¬ 
dom, etc., of legislation, § 154, p. 792, n. 49 
War tax, due process of law as violated by, § 656 
Ward. Guardian and ward, generally, ante 
Wards, subdivision of cities into, legislative control, 
§ 147 

Warehouses and warehousemen, 

Classification of, § 495 

Delegation of legislative power to regulate, § 138, 
p. 591 

Equal protection of law, regulation as denial of, 
§ 517 

Judicial Inquiry into wisdom, etc., of legislation 
concerning, § 154, pp. 808, 811 
Privileges or immunities as abridged by regula¬ 
tion, § 473, p. 217 

Rates, regulation of as denial of equal protec¬ 
tion, § 519, p, 380 

Receipts, estoppels, due process of law, § 621, 

p. 818 

■ Tobacco records, equal protection of law as de¬ 
nied by requirements as to, § 511, p. 349 
Warrants, 

Arrest without. 

Legislation authorizing as denial of equal pro¬ 
tection, § 563, p. 524 
Violation of due process clause, § 584 
Municipal corporations, impairment of obligations 
in respect to, § 308, p. 1331 
Searches and seizures, ante 

Validation by legislature as encroachment on ju¬ 
diciary, § 123 
Wartime legislation, 

Determination of constitutionality, § 97, p. 346, 
n. 73 

Equal protection of laws, § 505, p. 307, n. 31.5 
Washrooms, statute requiring employers to furnish on 
demand of employees as invalid, § 141, p. 679, n. 87 
Wasserman blood test, equal protection of law as de¬ 
nied by requiring handlers of food products to 
submit to, § 611, p. 347 
Waste, 

Game or fish, delegation of legislative power to 
prevent, § 138, p. 600 
Natural gas, ante 
Natural resources. 

Delegation of legislative power to prevent, 
1138, p. 596 


Waste—Continued 

Natural resources—Continued 

Regulation for prevention of as denial of due 
process, § 678 

Prohibition against, validity of regulations, § 464, 
p. 185 

Property rights as infringed by prohibition of, 
§ 209, p. 1064 

Watch makers, regulation of practice as denial of 
due process, § 669, p. 1072, n. 29.5 
Watchmen, railroads, equal protection of law as not 
denied by requirement for, § 518, p. 377 
Water boards, discretionary or quasi-judicial powers, 
delegation to, § 173, p. 869, n. 82 
Water charges, liens, creation or displacement of de¬ 
nial of due process, § 631, p. 880, n. 7 
Water commissioners. 

Appointment by court, legislative a\ithorization, 
§ 163 

Creation of state board, validity of statutes as 
encroachment on judiciary, § 173. p. 879 
Fact findings, power in respect to, § 173, p. 871, 
n. 83 

Water companies. 

Classification of, § 495 

Due process of law, regulations as denial of, 
§ 699, p. 1170 

Exclusive franchise, validity of, § 464, p. 101 
Merger, authorization for as denial of equal pro¬ 
tection, § 518, p. 379 

Occupation tax, grant of special privileges by 
state, § 464, p. 196 

Property, tax exemptions, § 465, p. 204 
Rates, regulation of as, 

Denial of equal protection, § 519, p. 380 
Violation of due process, § 696 
Regulation of conduct of business as impairment 
of obligation, § 373, p. 41 
Water districts. 

Boundaries, power to fix as delegation of legis¬ 
lative power, § 141, p. 677, n. 82 
Delegation of legislative power to, § 140, p. 675 
Drainage districts, generally, ante 
Due process of law, 

Creation, control and regulation as denial of, 
§ 604, p. 724 

Violated by creation of, § 660, p. 1033 
Grant of special privileges by state, § 464, p. 187, 
n. 47 

Irrigation districts, generally, ante 
Organization, 

Courts, validity of statute authorizing, f 165, 
p. 840 

Curative acts, 5 428, n. 3 

Special assessments, due process of law, § 661, 
p. 1038 

Trust funds from gross income to pay local im¬ 
provement bonds, equal protection of laws, 
J 608 

Water power apparatus, temporary seizure to ascer¬ 
tain partition rights as interference with private 
property, § 647, p. 942 

Water power development, delegation of legislative 
power to judiciary, § 139, p. 649, n, 82 
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Waters and water courses, 

Appropriation of, self-executing provisions of con¬ 
stitution, § 51, n. 5 

Charters, exercise of eminent domain power to 
take for public use, § 334 

Delegation of legislative power to regulate, § 138, 
p. 597 

To county boards, § 140, p. 663, n. 81 
Diversion, regulation for prevention of as denial 
of due process, § 678 
Drainage districts, generally, ante 
Eminent domain, exercise of powers as denial of 
equal protection of laws, § 509, n. 59 
Executive department, legislation conferring pow¬ 
er on as encroachment on judiciary, § 173, 
p. 879 

Executive power to determine ownership, § 171, 
pp. 862, 863 

Flood control, generally, ante 
Franchises, exercise of eminent domain power 
to take for public use, § 334 
Impairment of obligations by grant of water 
rights by state, § 291 

Involuntary servitude depriving government of, 

§ 203(2) 

Irrigation districts, generally, ante 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 808 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 759 
Navigable waters, generally, ante 
Obstructions, legislation authorizing removal by 
local officers as encroachment on judiciary, 

§ 173, p. 888 
Pollution of waters. 

Delegation of legislative power to prevent, 

§ 138, p. 598 

Legislation for prevention of as denial of due 
process, § 679 

Property rights as not infringed by regulations as 
to use, § 209, p. 1065 

Property within due process clause as including, 

I 699, p. 701 

Public improvements, legislation authorizing as 
denial of due process, § 660, p. 1033 
Kiparian rights, generally, ante 
Self-executing provisions of constitution relating 
to, § 51, p. 162, n. 5 

Sewage projects, determination of feasibility by 
engineer as encroachment on judiciary, § 173, 

p. 880 

Waterworks, 

Appointment of receiver to operate municipally 
owned utility as impairing state's contractual 
obligations, § 300, n. 77 

Exclusive grant or franchise to maintain and op¬ 
erate, impairment of obligation in respect to, 

§ 326 

Franchises granted by city, impairment of obli¬ 
gations in respect to, § 308, p. 1328 
Property right as not infringed by ordinance 
combining sewerage system, § 209, p. 1062, n. 
71.10 

Weapons. Firearms, generally, ante 

Weeds, railroad right of way, regulations respecting 
destruction as denial of due process, $ 698, p. 1160 
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Weight, motor vehicles 

Delegation of legislative power to regulate, § 138, 
p. 613 

Judicial inquiry into wisdom of legislation relat¬ 
ing to, § 154, p. 801 

Weight and sufficiency of evidence, vested rights, § 269 
Weights and measures, 

Delegation of legislative power in respect to, § 138, 
p. 633 

Due process, regulation as denial of, § 674, p. 1082 
Liberty to contract as infringed by legislation 
compelling use or uniform system, § 210, p. 
1075 

Nonresident manufacturers, denial of privileges- 
or immunities, § 470, n. 35 
Police regulations, § 194 

Summary seizure and destruction for falsity, 
due process of law as violated by legislation 
authorizing, § 645, p. 914 

Uniform system use, equal protection of laws, 
§ 566 

Welfare. General welfare, generally, ante 
Wells. Oil and gas wells, generally, ante 
Wharves, 

Exclusive rights to maintain, privileges or im* 
munities, § 466 

Franchise by municipal corporation to maintain, 
impairment of obligations in respect to, § 308 
Judicial interference with legislative actions in 
respect to, § 151(1), p. 759 

Wheat measures, class legislation in respect to, § 496, 
p. 267, n. 41.32 

Whim, tax classification based on as denial of equal 
protection, § 520, p. 397 
Wholesalers, 

Class legislation, § 496, p. 269 
Taxation, classification for purpose of as denial 
of equal protection, § 520, p. 394 
Wholesomeness, validity of state statute as dependent 
on, § 71, p. 218 
Widows, 

Classification in respect to pensions, validity,. 

§ 498, p. 281 

Exemption from taxation, self-executing provi¬ 
sions of constitution, § 55 

Public employee, pensions, vested rights, § 252, 

p. 1221 

Year’s allowance, vested rights, § 227, p. 796- 
Wife. Husband and wife, generally, ante 
Wild game. Game, generally, ante 
Will of people, state constitution as, § 3, p. 26, n. 34 
Willful neglect, immunity from liability for, validity 
of legislation respecting, § 709, p. 1217 
Wills, 

Admissibility of attorney’s testimony concerning 
preparation, vested rights in rules of reve¬ 
nue, § 269, p. 1264 

Alteration of method of execution, legislative- 
power in respect to, § 228 

Construction of, delegation of judicial power,. 

§ 166 

Contest of wills, 

Due process of law with respect to, § 612^ 
p. 757 

Vested rights, § 254, p. 1244, n. 59 
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Wills—Continued 

Curative acts validating defects in, § 434 
Destruction in public calamity, validity of law 
permitting proof of, § 269 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 808 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 759 

Limitation of time for probate, legislative provi¬ 
sion for as encroachment on judiciary, § 128, 
p. 537 

Property rights as infringed by regulations re¬ 
specting, § 209, p. 1065 

Retrospective laws respecting right to dispose of 
property by, validity, § 417, p. 104, n. 35 
Transfer taxes, equal protection of laws, § 525 
Vested rights of testator in respect to execution 
of provisions, § 225, p. 1189 
Writing, necessity, retrospective legislation, § 418, 
p. 113 

Windfall tax, due process of law as violated by, § 657, 

p, 1001 

Wine, due process of law, regulation of purity as de¬ 
nial of, § 674, p. 1081 
Wisdom, 

Consideration by judiciary in construing statute 
as encroachment of legislature, § 151(1), p. 748 
Construction of constitution in accordance with, 
§ 17 

Executive department as not to determine wisdom 
of legislation, § 169, p. 853 
Judicial inquiry into legislative determination, 
§ 154, pp. 775-814 

Judiciary as not to concern itself with in perform¬ 
ing judicial functions, § 144, p. 698, n. 40 
Police regulations, 

Judiciary as without power to pass on, § 198, 
p. 952 

Legislative determination, § 198, p. 952 
Proposed amendment to constitutions, legislative 
discretion, § 9, p. 49 

Validity of state statute as not dependent on, § 71, 

p, 220 

Withdrawal of powers. 

Authority of people, § 66 

Legislative powers constitutionally vested, § 70, 

p. 206 

Witnesses, 

Administrative proceedings, labor disputes, § 084, 

p. 1110 

Chief executive, judicial power to compel attend¬ 
ance, § 159 

Color, discrimination against because of, § 539 
Competency of witnesses. 

Legislative power to control, § 128, p. 532 
Religious belief, § 206(4) 

Vested rights in respect to, § 270 
Compulsory attendance, criminal prosecutions, due 
process of law, § 591, p. 664, n. 91 
Contempt, proceedings to punish as infringement 
of freedom of speech, § 213(11) 

Criminal prosecutions, compulsory attendance, 

§ 591, p. 664, n. 91 

Cross-examination, due process of law, $ 624, 
p. 834 


Witnesses—Continued 

Cross-examination, due process of law—Continued 
Criminal prosecutions, § 591, p. 662 

Proceedings following conviction, § 593, 
p. 683 

Military and martial law, § 577, n. 95.6 
Due process of law, withdrawal or change of 
remedy as violation of, § 614, p. 770 
Grand jury, ante 

Immunity, validity of statutes authorizing courts 
to grant, § 165, p. 841 

Impaii'ment of obligations, statutes relating to 
competency of, § 406 

Judicial inquiry into wisdom, etc., of legislation 
concerning, § 154, p. 808 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 759 

Legislative power to control competency of, § 128, 
p. 532 

Mileage, privilege or immunity in respect to, § 464, 
p. 198 

Perjury, generally, ante 
W itnesses—Continued 

Race, discrimination against because of, § 530 
Religious belief, competency, § 206(4) 

Trial procedure, due process of law as violated by, 
§ 624, p. 832 

Vested rights in testimony of, § 270 
Women, 

Bartenders, § 212, n. 7 

Classification, hours of employment, § 497, p. 273 
Discrimination against, questioning validity of 
statute as, § 88 

Due process of law, guaranty as protecting, § 572 
Employment of, equal protection of law as denied 
by regulation of, § 513 

Equal protection of laws, guaranty of, § 503 
Hours of labor. 

Equal protection of law as denied by statute 
regulating, § 514 

Regulation of as denial of due process, § 684, 
p. 1096 

Intoxicating liquors, equal protection of law as 
denied by prohibition against sale by, § 544 
Jury, ante 

Liberty to contract, legislation prohibiting driving 
of taxicabs as infringing, § 211, p. 1079 
Married women, generally, ante 
Minimum wages, statute fixing or authorizing as 
violation of due process, § 689(1) 

Poll tax, exemption from as denial of equal pro¬ 
tection of law, § 521 

Practice of law, prohibition against as abridg¬ 
ment of privileges or immunities, § 484 
Public office, preferential status in running for 
public office, special privileges and immuni¬ 
ties, § 460 

Suffrage, generally, ante 

Wooden buildings, due process of law, regulations 
respecting as denial of, § 703, p. 1177 
Woodlands enclosure, compensation for benefits con¬ 
ferred without owner’s consent, duo process of 
law, § 947, p. 943 

Words and phrases. Definitions, generally, ante 

Words of constitution, construction giving effect to, 

§ 19, p. 81 
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"orkmen’s compensation, 

Abolishing rights and defenses of parties, effect of, 

§ 128, p. 515, n. 48 

Ac(iuisition of rights under unconstitutional stat¬ 
ute, § 101, p. 477, n. 73.5 

Administration by court, power to determine solv¬ 
ency vel non of employer, § 165, p. 840 
Attorney’s fees, 

Due process of laws violated by allowance, 

§ (527, n. 25 

Regulation of as violation of due process, 

§ 690, p. 1127 

Awards, vested rights, § 271, n. 45 
Classification in respect to, § 497, p. 273 
Commissions, 

Discretionary or quasi-judicial powers, dele¬ 
gation to, § 173, p. 869, n. 82 
Fact findings, power in respect to, § 173, p. 
871, n. 83 

Delegation of legislative power in respect to, 

§ 138, p. 620 

Discretion in giving relief, delegation to individ¬ 
ual persons, § 137 
Due process of law, § 634, p. 888 

Summary proceedings as denial of, § 612, 
p. 758 

Withdrawal or change of remedy as violation 
of, § 614, p. 770 

Effect of declaring unconstitutional, § 101, p. 470, 
n. 55.7 

Employer’s right to attack constitutionality of 
provision of statute, § 88, p. 182, n. 98^ 

Entry of award in judgment docket, legislative 
power to provide for, § 128, p. 541 
Equal protection of law, legislation relating to as 
denial of, § 552, p. 496 

Estopped to question validity of act relating to, 
§90, p. 284 

Executive department, legislation granting power 
to as encroachment on judiciary, § 173, p. 880 
Guaranty insuring remedy for injuries as violat¬ 
ed by laws relating to, § 709, p. 1218 
Impairment of contractual obligations, § 349 
Impairment of obligations, § 285, p. 1307 
Remedies, § 385, p. 66 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 808 

Judicial interference with actions in respect to, 
§ 151(1), p. 759 

legislative provision for presumption of accept¬ 
ance of act as not intrusion on judicial field, 
§ 108 

Liability irrespective of fault, due process of law, 
§ 630 

Liberty to contract as infringed by law relating 
to, § 211, p. 1080 

Overruling of remedy afforded as impairment of 
contractual obligations, § 280, n. 63 
I>resumptions in favor of constitutionality of leg¬ 
islation relating to, § 100, p. 466, n. 37 
Privileges or immunities, 

Abridged by laws relating to, § 488 
I^egislation operating as, § 464, p. 193 
Raising constitutionality of statute, persons en¬ 
titled, § 76, p. 243 


Workmen’s compensation—Continued 

Remedies, impairment of obligations by legisla¬ 
tion respecting, § 385, p. 66 
Retroactive operation of constitutional provision 
for system, § 40, p. 126, n. 98 
Retrospective laws relating to, validity, § 417, 
p. 102, n. 33 

Review of administrative decisions, self-execut¬ 
ing constitutional provisions, § 58, n. 60 
Vacating award entered on joint petition without 
notice to employer, denial of due process, 

§ 619, p. 800, n. 73 

Vested rights and obligations of parties under 
law relating to, § 225, p. 1190; § 254, p. 1246 
Worship of God. Religious liberty, generally, ante 
Worthless checks, imprisonment for debt by reason of, 

§ 204(4) 

Worthy objective, presumption that legislature in 
passing statute had consideration in mind, § 100, 
p. 447 

Wrestling matches, racial discrimination, § 538 
Writ of error, property right as infringed by statute 
regulating, § 209, p. 1062, n. 71.10 
Writ of restitution, provisional remedy of as denial 
of due process, § 613, p. 766 

Writings, freedom of speech and of press, § 213(17) 
Writs, legislative provisions respecting as encroach¬ 
ment on judiciary, § 128, p. 535 
Written constitutions, 

Basic purposes, § 3, p. 23, n. 19 
Classification, § 2 

Written instruments, interpretation, power of court, 

§ 165 

Wrongful administration, validity of state statute 
subject to, § 71, p. 220 
Wrongful death, 

Definite sum recoverable for as against common 
carriers, validity of act fixing, § 462 
Equal protection of law, imposition of liability 
as denial of equal protection, § 551 
Homicide law imposing on employer liability for 
punitive damages for negligence of employee 
as denial of due process, § 639, n. 60 
Judicial interference with legislative actions in 
respect to, § 151(1), p. 751 
Vested rights in action, § 254, p. 1245 
X-ray examination, school children under police pow¬ 
er, § 207 

X-ray radiograph, injured party required to submit 
to, authorization as denial of due process, § 707, 

p. 1201 

Yardstick, business, occupation or profession regula¬ 
tions, § 107, n. 50 

Young men’s Christian association, compelling of con¬ 
tributions to as denial of religious liberty, § 206 
(1), p. 1025, n. 37 
Zoning, 

Alteration of regulations, due process of law, 
§ 703, pp. 1179,1187 
Class legislation, § 498, pp. 281, 284 
Due process of law, regulations as denial of, § 703, 
p. 1179 

Duty of courts to maintain constitution as funda¬ 
mental law of state, § 92, p. 295, n. 2 
Equal protection of laws, $ 506, p. 326 
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Wills—Continued 

Curative acts validating defects in, § 434 
Destruction in public calamity, validity of law 
permitting proof of, § 269 
Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 808 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 759 

Limitation of time for probate, legislative provi¬ 
sion for as encroachment on judiciary, J 128, 
p. 537 

Property rights as infringed by regulations re* 
specting, § 209, p. 1065 

Retrospective laws respecting right to dispose of 
property by, validity, § 417, p. 104, n. 35 
Transfer taxes, equal protection of laws, § 525 
Vested rights of testator in respect to execution 
of provisions, § 225, p. 1189 
Writing, necessity, retrospective legislation, § 418, 
p. 113 

Windfall tax, due process of law as violated by, § 657, 

p. 1001 

Wine, due process of law, regulation of purity as de¬ 
nial of, § 674, p. 1081 
Wisdom, 

Consideration by judiciary in construing statute 
as encroachment of legislature, § 151(1), p. 748 
Construction of constitution in accordance with, 
§ 17 

Executive department as not to determine wisdom 
of legislation, § 169, p. 853 
Judicial inquiry into legislative determination, 
§ 154, pp. 775-814 

Judiciary as not to concern itself with in perform¬ 
ing judicial functions, § 144, p. 698, n. 40 
Police regulations. 

Judiciary as without power to pass on, § 198, 
p. 952 

Legislative determination, § 198, p. 952 
Proposed amendment to constitutions, legislative 
discretion, § 9, p. 49 

Validity of state statute as not dependent on, § 71, 

p. 220 

Withdrawal of powers. 

Authority of people, § 66 

Legislative powers constitutionally vested, § 70, 

p. 206 

Witnesses, 

Administrative proceedings, labor disputes, § 684, 

p. 1110 

Chief executive, judicial power to compel attend¬ 
ance, § 159 

Color, discrimination against because of, § 539 
Competency of witnesses, 

Legislative power to control, § 128, p. 532 
Religious belief, § 206(4) 

Vested rights in respect to, § 270 
Compulsory attendance, criminal prosecutions, due 
process of law, § 591, p. 664, n. 91 
Contempt, proceedings to punish as infringement 
of freedom of speech, § 213(11) 

Criminal prosecutions, compulsory attendance, 
§ 591, p. 664, n. 91 

Cross-examination, due process of law, $ 624, 
p. 834 


Witnesses—Continued 

Cross-examination, due process of law Continued 
Criminal prosecutions, § 591, p. 662 

Proceedings following conviction, § 593, 
p. 683 

Military and martial law, § 577, n. 95.6 
Due process of law, withdrawal or change of 
remedy as violation of, § 614, p. 770 
Grand jury, ante 

Immunity, validity of statutes authorizing courts 
to grant, § 165, p. 841 

Impairment of obligations, statutes relating to 
competency of, 8 406 

Judicial inquiry into wisdom, etc., of legislation 
concerning, § 154, p. 808 

Judicial interference with h^gislative actions in 
respect to, § 151(1), p. 759 

Legislative power to control <*ompotency of, § 128, 
p. 532 

Mileage, privilege or immunity in respect to, § 464, 
p. 198 

Perjury, generally, ante 
Witnesses—Continued 

Race, discrimination against because of, § 530 
Religious belief, coinpet<mcy, § 206(4) 

Trial procedure, due process of law as violated by, 

§ 624, p. 832 

Vested rights in testimony of, § 270 
Women, 

Bartenders, § 212, n. 7 

Classification, hours of employment, § 407, p. 273 
Discrimination against, questioning validity of 
statute as, § 88 

Due process of law, guaranty as protecting, § 572 
Employment of, equal protection of law as denied 
by regulation of, § 513 
Equal protection of laws, guaranty of, § 603 
Hours of labor, 

Equal protection of law as denied by statute 
regulating, § 614 

Regulation of as denial of due process, § 684, 
p. 1096 

Intoxicating liquors, equal protection of law as 
denied by prohibition against sale by, § 544 
Jury, ante 

Liberty to contract, legislation prohibiting driving 
of taxicabs as infringing, § 211, p. 1079 
Married women, generally, ante 
Minimum wages, statute fixing or authorizing as 
violation of due process, § 689(1) 

Poll tax, exemption from as denial of equal pro¬ 
tection of law, § 521 

Practice of law, prohibition against as abridg¬ 
ment of privileges or immunities, § 484 
Public office, preferential status in running for 
public office, special privileges and Immuni¬ 
ties, § 460 

Suffrage, generally, ante 

Wooden buildings, due process of law, regulations 
respecting as denial of, § 703, p. 1177 
Woodlands enclosure, compensation for benefits con¬ 
ferred without owner’s consent, due process of 
law, § 947, p. 943 

Words and phrases. Definitions, generally, ante 
Words of constitution, construction giving effect to, 
5 19, p. 81 
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Workmen’s compensation, 

Abolishing rights and defenses of parties, effect of, 

§ 128, p. 515, n. 48 

Acquisition of rights under unconstitutional stat¬ 
ute, § 101, p. 477, n. 73.5 

Administration by court, power to determine solv¬ 
ency vel non of employer, § 165, p. 840 
Attorney’s fees, 

Due process of laws violated by allowance, 

§ 027, n. 25 

llegulation of as violation of due process, 

§ 690, p. 1127 

Awards, vested rights, § 271, n, 45 
Classification in respect to, § 497, p. 273 
Commissions, 

Discretionary or quasi-judicial powers, dele¬ 
gation to, § 173, p. 869, n. 82 
Fact findings, power in respect to, § 173, p. 
871, n. 83 

Delegation of legislative power in respect to, 
§ 138, p. 629 

Discretion in giving relief, delegation to individ¬ 
ual persons, § 137 
Due process of law, § 634, p. 888 

Summary proceedings as denial of, § 612, 
p. 758 

Withdrawal or change of remedy as violation 
of, § 614, p. 770 

Effect of declaring unconstitutional, § 101, p. 470, 
n. 55.7 

Employer’s right to attack constitutionality of 
provision of statute, § 88, p. 182, n. 98^ 

Entry of award in judgment docket, legislative 
power to provide for, § 128, p. 541 
Equal protection of law, legislation relating to as 
denial of, § 552, p. 400 

Estoppel to question validity of act relating to, 
§ 90, p. 284 

Executive department, legislation granting power 
to as encroachment on judiciary, § 173, p. 880 
Guaranty insuring remedy for injuries as violat¬ 
ed by laws relating to, § 709, p. 1218 
Impairment of contractual obligations, § 349 
Impairment of obligations, § 285, p. 1307 
Hemedies, § 385, p. 66 

Judicial inquiry into wisdom, etc., of legislation 
relating to, § 154, p. 808 

Judicial interference with actions in respect to, 
§ 151(1), p. 759 

Legislative provision for presumption of accept¬ 
ance of act as not intrusion on judicial field, 
§ 108 

Liability irrespective of fault, due process of law, 
§ 630 

Liberty to contract as infringed by law relating 
to, § 211, p. 1080 

Overrtillng of remedy afforded as impairment of 
contractual obligations, § 280, n. 63 
Prestimptions in favor of constitutionality of leg¬ 
islation relating to, § 100, p. 466, n. 37 
Privileges or immunities. 

Abridged by laws relating to, § 488 
Legislation operating as, § 464, p. 193 
Raising constitutionality of statute, persons en¬ 
titled, I 76, p. 243 


Workmen’s compensation—Continued 

Remedies, impairment of obligations by legisla¬ 
tion respecting, § 385, p. 66 
Retroactive operation of constitutional provision 
for system, § 40, p. 126, n. 98 
Retrospective laws relating to, validity, § 417, 
p. 102, 11. 33 

Review of administrative decisions, self-execut¬ 
ing constitutional provisions, § 58, n. 60 
Vacating award entered on joint petition without 
notice to employer, denial of due process, 
§ 619, p. 800, n. 73 

Vested rights and obligations of parties under 
law relating to, § 225, p. 1190; § 254, p. 1246 
Worship of God. Religious liberty, generally, ante 
Worthless checks, imprisonment for debt by reason of, 
§ 204(4) 

Worthy objective, presumption that legislature in 
passing statute had consideration in mind, § 100, 
p. 447 

Wrestling matches, racial discrimination, § 538 
Writ of error, property right as infringed by statute 
regulating, § 209, p. 1062, n. 71.10 
Writ of restitution, provisional remedy of as denial 
of due process, § 613, p. 766 

Writings, freedom of speech and of press, § 213(17) 
Writs, legislative provisions respecting as encroach¬ 
ment on judiciary, § 128, p. 535 
Written constitutions, 

Basic purposes, § 3, p. 23, n. 19 
Classification, § 2 

Written instruments, interpretation, power of court, 
§ 165 

Wrongful administration, validity of state statute 
subject to, § 71, p. 220 
Wrongful death. 

Definite sum recoverable for as against common 
carriers, validity of act fixing, § 462 
Equal protection of law, imposition of liability 
as denial of equal protection, § 551 
Homicide law imposing on employer liability for 
punitive damages for negligence of employee 
as denial of due process, § 639, n. 60 
Judicial interference with legislative actions in 
respect to, § 151(1), p. 751 
Vested rights in action, § 254, p. 1245 
X-ray examination, school children under police pow¬ 
er, § 207 

X-ray radiograph, injured party required to submit 
to, authorization as denial of due process, § 707, 

p. 1201 

Yardstick, business, occupation or profession regula¬ 
tions, § 107, n. 50 

Young men’s Christian association, compelling of con¬ 
tributions to as denial of religious liberty, § 206 
(1), p. 1025, n. 37 
Zoning, 

Alteration of regulations, due process of law, 
§ 703, pp. 1179,1187 
Class legislation, § 498, pp. 281, 284 
Due process of law, regulations as denial of, § 703, 
p. 1179 

Duty of courts to maintain constitution as funda¬ 
mental law of state, § 92, p. 295, n. 2 
Equal protection of laws, § 506, p. 326 
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Zoning’—Continued 

Hearing, publication of notice as essential to due 
process, § 628, p. 859, n. 63 
Impairment of obligations by regulations, § 281, 
p. 1293 

Judgment based on invalidity of ordinance, effect 
of subsequent constitutional amendment adop¬ 
tion authorizing ordinances, § 40, p. 128, n. 18 
Judicial inquiry in respect to, 

Motive for legislation relating to, § 154, p. 811 
Wisdom, etc., of legislation relating to, § 154, 

p. 808 


Zoning—Continued 

Judicial interference with legislative actions in 
respect to, § 151(1), p. 759 

Penalty for violation as denial of due process, 
§ 640, p. 902, n. 91 

Retroactive legislation as destroying vested prop¬ 
erty rights, § 417, p. 105, n. 38 

Variances, power to grant as delegation of legis¬ 
lative power, § 140, p. 654, n. 22.5 

Vested rights in ordinances and regulations re¬ 
lating to, § 239 

Religious liberty, § 206(2), p. 1035 
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CONSTITUTIONAL 

LAW 

§ 539. Nature and Scope in General 

page 10 

60. Leaflets 

U.S.— U.s. V, Grace, Dist.Col., 103 S.Ct. 1702, 461 U.S. 
171, 75 LEd.2d 736, on remand 717 F.2d 1480, 
230 U.S.App.D.C. 423. 

page 16 

The First Amendment right of com¬ 
munication of ideas presupposes a ca¬ 
pacity to produce ideas, so that the 
power to produce ideas is fundamental 
to the right to communicate.^^ 

2.5 U.S.—Bee v. Greaves, CA.Utah, 744 F.2d 1387, 
cert. den. 105 S.Q. 1187, 84 L.Ed.2d 334. 

Rogers v. Okin, D.C.Mass., 478 F.Supp. 1342, 
afTd in part and rev’d in part on oth. grds. C.A. 1 
(Mass.), 634 F.2d 650, vac. and remd. on oth. grds. 
102 S.Ct. 2442, 457 U.S. 291, 73 L.Ed.2d 16, on 
remand 738 F.2d 1. 

§ 543. Prior Restraint in General 

page 30 

80. Mich.—In re Midland Pub. Co.. Inc., 317 N.W.2d 
284, 113 Mich.App. 55, affd. 362 N.W.2d 580, 420 
Mich. 148. 

82. U.S.—Penthouse Intern., Ltd. v. McAulifTe, C.A. 
Ga.. 610 F.2d 1353, ccrt.dism. 100 S.Ct. 3031, 447 
U.S. 931, 65 L.Ed.2d 1131. 

page 33 

94. Not a prior restraint if speed not singled 
oat 

U.S.—G. & A. Books, Inc. v. Stem, D.C.N.Y., 604 
F.Supp. 898. 

page 38 

29. Ordinance concerning coercion and forcing 
pornography 

U.S.—American Booksellers Ass’n, Inc. v. Hudnut, 
D.CInd., 598 F.Supp. 1316, affd, 771 F.2d 323. 

§ 544. Commercial Speech 

page 44 

60. Ban on answers to Arab boycott questions 
U.S.—Briggs & Stratton Corp. v, Baldrige, C.A.Wis., 
728 F.2d 915, cert. den. 105 S.Ct, 105, 106, 83 
L.Ed.2d 50. 

page 49 

83, Colo.—^High Gear and Toke Shop v. Beacom, 689 
P.2d 624. 

Idaho—State v. Newman, 696 P.2d 856, 108 Idaho 5 

§ 545 . — Regulated Businesses, 
Occupations, and Profes¬ 
sions 

page 51 

4. U.S.—Bosco’s Qub, Inc. v. City of Oklahoma City, 
D.C.Okl., 598 F.Supp. 583. 

page 52 

11. Disclaimer requirements 

Ala.—Mezrano v. Alabama State Bar, 434 So.2d 732. 

page 53 

30. Direct mail 

( 4 ) N.Y.—Matter of von Wiegen, 470 N.E^d 838, 63 
N.Y,2d 163, 481 N.Y.S.2d 40, on remand 485 N.Y.S.2d 


CONSTITUTIONAL LAW § 554 

Page 101 


399, 108 AD.2d 1012, cert. den. 105 S.Ct. 2701. 86 
L,Ed.2d 717. 

§ 546. Limitations and Restrictions 
in General 

page 65 

73. Speech protected where no tendency to 
produce fear 

Mont —State v. Ferrel, 679 P.2d 224. 

page 66 

80. Definition of pornography 

U.S.—American Booksellers Ass’n, Inc. v. Hudnut, 
CA.7 and.), 771 F.2d 323. 

§ 547. -Governmental Restric¬ 

tions 

page 69 

98. Seizure not based on content valid 
U.S.—U.S. V. Trugho, C.A.W.Va., 731 F.2d 1123, cert 
den. 105 S.Ct. 197, 83 L.Ed.2d 130. 

page 70 

5. Criminal sexual activity justifies closure of 
bookstore 

Va.—Com. V. Croatan Books, Inc., 323 S.E.2d 86, 228 
Va. 383, 

page 71 

10. U.S.—New York City Unemployed and Welfare 
Council V. Brezenoff, C.A.N.Y,, 677 F.2d 232, 
app. after remand 742 F.2d 718. 

page 87 

§ 551. General Considerations 

22. Witness gag order 

U.S.—In re Russell, CA.4, 726 F.2d 1007, cert. den. 
105 S.Ct. 134, 83 L.Ed.2d 74. 

§ 552. Privilege of Journalist Gener¬ 
ally 

page 93 

55. State attomey^s investigation 
Fla.—Tnbune Co. v. Huffstetler, App. 5 Dist., 463 
So.2d 1169, 

page 94 

63. Access to media files after trial 
U.S.— u.s. ex rel. Vuitton Et Fils S.A. v. Karen Bags, 
Inc., D.C.N.Y., 600 F.Supp. 667. 

page 95 

72. Photographs taken in public involving 
criminal prosecution 

Tex.—Ex parte Grothe, Cr.App., 687 S.W.2d 736, cert 
den. 106 S.Q. 308, 88 L.Ed.2d 286. 

page 96 

§ 553. Access to, and Attendance at, 
Proceedings 

81. Voir dire 

(4) Other matters. 

U.S.—In re Greensboro News Co., C.A.N.C., 727 F.2d 
1320, cert. den. 105 S.Ct. 114, 83 L.Ed.2d 57. 

page 97 

86. Utah—Keams-Tribune Corp., Publisher of Salt 
Lake Tribune v. Lewis, 685 P.2d 515. 

However, it has been said that the 
right of public access to criminal trials 
under the First Amendment does not 
extend to preliminary hearings.*^-^ 


There is authority to the contrary, 
however.®^ 

86.5 Cal.—San Jose Mercury-News v. Municipal 
Court for Sunnyvale-Cupertino Judicial Dist. of 
Santa Clara County, 1789 CaI.Rptr. 772, 638 P,2d 
655, 30 C 3d 498—Press-Enterprise Co v Superi¬ 
or Court (Diaz), 209 CaI.Rptr. 360, 691 P.2d 1026, 
37 C 3d 772, cert. gr. 106 S.Q. 224, 88 L.Ed 2d 
223. 

86.10 Fla—Miami Herald Pub. Co. v. Lewis, 426 
So.2d 1 

87. Conn.—State v. Anonymous (1984-2), 479 A.2d 
1244, 40 Conn.Sup. 38. 

However, it has been held that the 
First Amendment secures a right of 
access to civil proceedings.®^^ 

93.5 U.S.—Publicker Industries, Inc. v. Cohen, C.A. 
Pa., 733 F.2d 1059 

page 98 

96. Sexual offense 

Mich.—In re Midland Pub. Co., Inc., 317 N.W.2d 284, 
113 Mich.App. 55, affd. 362 N.W.2d 580, 420 
Mich. 148. 

However, there is authority for a 
right of press access to exhibits in 
evidence.®^*^ 

96.5 U.S.—U.S. V. Posner, D.C.Fla., 594 F.Supp. 930, 
affd. 764 F.2d 1535. 

98. Names and addresses of jurors 

(2) Other matters. 

N.Y—Herald Co. v. Roy, 487 N.Y.S.2d 435, 107 
A.D.2d 515, app. dism. 483 N.E.2d 135, 65 N.Y.2d 
922, app. den. 484 N.E.2d 1052, 65 N.Y.2d 610. 

page 99 

A statute limiting the maximum fee 
that may be paid for representation in 
a veterans benefits proceeding has 
been held not violative of the First 
Amendment rights of benefit recipi¬ 
ents or applicants.^ ^ 

1.5 U.S.—Walters v. National Ass’n of Radiation Sur¬ 
vivors, Cal., 105 S.Ct. 3180, 87 L.Ed.2d 220. 

§ 554. Reporting and Dissemination 
of Information 

page 100 

7. Absolute right 

Wash.—State v. Coe, 679 P.2d 353, 101 Wash.2d 364, 
modifying State ex rel. Superior Court v. Sperry, 79 
Wash.2d 69, 483 P.2d 608. 

However, it has been held that a 
protective order against public dissem¬ 
ination of pretrial discovery material in 
a civil suit not yet tried is permissi- 
ble.S'5 

8.5 Tex.—Houston Chronicle Pub Co. v. Hardy, 
App 13 Dist., 678 S.W.2d 495, cert. den. 105 S.Ct. 
1754, 84 L.Ed.2d 817. 

11. Restraining publication of information 
about jurors 

Pa.—Com. v. Genovese, 487 A.2d 364, 337 Pa.Super. 
485. 

page 101 

15. Balancing rights 

(3) Other matters. 

U.S.—Columbia Broadcasting Systems, Inc. v U.S. 
Dist. Court for Cent. Dist, of California, CA.Cal., 
729 F.2d 1174. 
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Page 102 


page 102 

22. Md.—Mann v State’s Atty for Montgomery 
County. 468 A.2d 124, 298 Md. 160. 

23. Recording devices 

U.S.—U.S. V. Yonkers Bd. of Educ., C.A.N.Y, 747 
F.2d 111. 

No communication with jurors 

Colo.—In re Stone, App., 703 P.2d 1319. 

page 103 

§ 555. Statements and Communica¬ 
tions by Parties and Attor¬ 
neys 

27. Criminal <sses 

(4) Other matters. 

U.S.—Levine v. U.S. Dist Court for Cent. Dist. of 
California, C.A.9 (Cal.), 764 F2d 590, reh. den 
775 F.2d 1054. 

page 104 

33. Mont.—Matter of Keller, 693 P.2d 1211. 

page 105 

39.15 U.S.—In re Agent Orange Product Liability 
Litigation, D.C.N.Y., 104 F.R.D. 559, cert. den. 
104 S.Ct. 1417, 465 U.S. 1067, 79 L.Ed.2d 743. 

page 106 

§ 556. Publicly Owned Property and 
Facilities as Forums for 
Speech 

A public forum to which a right of 
access may apply for First Amendment 
purposes can include not only tangible 
property, but also a particular channel 
of communication.'*^-^ 

44.5 Charity drive aimed at government em¬ 
ployees 

U.S.—Cornelius v. NAACP Legal Defense and Edu¬ 
cational Fund. Inc., 105 S.Ct. 3439, 87 L.Ed.2d 
567. 

page 107 

However, it has been held both that 
a roadway intersection is,^‘^ and is 
not,^^*’° a public forum. 

51*5 U.S.—Acorn v. City of New Orleans, D.C.La., 
606 F.Supp. 16. 

51.10 U.S.—Acorn v. City of Phoenix, D.C.Ariz., 603 
F.Supp. 869. 

page 112 

81. Truck parking area outside military instal¬ 
lation 

U.S.—Trenouth v. U.S., C.A.9 (Cal.), 764 F.2d 1305. 

page 113 

82. Military base open house 

U.S.—U.S. V. Albertini, Hawaii, 105 S.Ct. 2897, 86 
L.Ed.2d 536. 

83. Weltare waiting room 

(2) U.S.—New York City Unemployed and Welfare 
CouncU V. Brczenoflf, C.A.N.Y., 677 F.2d 232. app. after 
remand 742 F.2d 718. 

84. Since the puUicatioa of the bound volume the case 
of Flower v. U.S., 92 S.Ct 1842. 407 U.S. 197, 32 
L.Ed.2d 653, has been limited to situations where 
one has been barred from a military base for 
activity protected by First Amendment. 

U.S.—U.S. V. Albertini. Hawaii, 105 S.Q. 2897, 86 
L.Ed.2d 536. 


87. D.C.—Lebron v. Washington Metropolitan Area 
Transit Authority, C.A., 749 F.2d 893, 242 U.S. 
App.D.C 215. 

Family planning services ad 
U.S.—Planned Parenthood Ass’n/Chicago Area v Chi¬ 
cago Transit Authonty, C.A.7 (Ill.), 767 F.2d 1225. 

§ 557. Regulation of Public Places 

page 114 

89. U.S.—Van Allsburg v. City of Kansas City, Mo., 
D.C.Mo., 600 FSupp. 1226. 

page 115 

94. Aesthetics 

D.C.—White House Vigil for ERA Committee v Clark, 
C.A., 746 F.2d 1518, 241 US.App.D.C. 201. 

page 119 

18. Straightforward system 
U.S.—Davenport v. City of Alexandria, Virginia, C.A. 
Va.. 683 F.2d 853, on reh. 710 F.2d 148, app after 
remand 748 F.2d 208. 

22. U.S.—Furr v. Town of Swansea, D.C.S.C., 594 
F.Supp 1543. 

page 121 

38. Beggars 

Fla.—C.C.B. V. State, App. 1 Dist., 458 So.2d 47. 

A government created charity drive 
aimed at federal employees is not itself 
a public forum, where the drive was 
created to minimize disturbance of em¬ 
ployees and access is limited to those 
organizations considered appropri¬ 
ate.''^ 

38,5 U.S—Cornelius v. NAACP Legal Defense and 
Educational Fund, Inc., Dist Col., 105 S.Ct. 3439, 
87 L.Ed 2d 567. 

Roadway or neutral ground ban invalid 
U S.—Acorn v City of New Orleans, D.C La., 606 
F.Supp. 16. 

page 125 

§ 559. Speech or Distribution of Lit¬ 
erature on Private Proper¬ 
ty 

71. Test 

(2) Inapplicable if no public use. 

N.J.—Bellemead Development Corp v. Schneider, 483 
A.2d 830, 196 N.J.Super. 571. 

page 127 

81. U.S.—Association of Community Organizations 
for Reform Now, (ACORN) v. Municipality of 
Golden, Colorado, C.A.C 0 I 0 ., 744 F.2d 739. 

87. Pa.—Western Pennsylvania Socialist Workers 
1982 Campaign v. Connecticut General Life Ins. 
Co., 485 A.2d 1, 335 Pa.Super. 493, app. gr. 497 
A.2d 607. 

Soliciting signatures to petition 

(2) Other matters. 

Pa.—Western Pennsylvania Socialist Workers 1982 
Campaign v. Connecticut General Life Ins. Co., 
485 A.2d 1. 335 Pa.Super. 493, app. gr. 497 A.2d 
607. 

89. State constitution inapplicable 
Conn.—Cologne v. Westfarms Associates, 469 A.2d 
1201, 192 Conn. 48. 

§ 561. Regulation of Signs 

page 130 

10. U.S.—^Matthews v. Town of Needham, C.A.l 
(Mass.), 764 F.2d 58. 


Meros v. City of Euclid, Ohio, DlC.Ohio, 594 
F.Supp. 259. 

Similarly, it has been held that regu¬ 
lation of advertising that has only com¬ 
mercial content, when noncommercial 
outdoor advertising is completely ex¬ 
empt from regulation, is unconstitu¬ 
tional. 

10.5 Or.—Ackerley Communications, Inc. v. Multno¬ 
mah County, 696 P.2d 1140, 72 Or.App 617, 
review den. 705 P.2d 1157, 299 Or. 732. 

§ 564. Publication and Distribution 

page 138 

73. NLRB order to publish employee*s column 
D C.— Passaic Daily News v. N.L.R.B., C.A, 736 F.2d 
1543, 237 U.S.App.D.C. 178. 

page 142 

11. Transportation authority train station 

U.S.—Gannett Satellite Information Network, Inc. v. 
Metropolitan Transp. Authority, C.A.N.Y., 745 
F.2d 767. 

§ 565. Obscene and Sexually Orient¬ 
ed Publications 

page 143 

17. Standard of proof 

U.S.—California ex rel. Cooper v. Mitchell Bros. Santa 
Ana Theater, Cal., 102 S.Ct. 172, 454 U.S. 90, 70 
L.Ed.2d 262, on remand 180 Cal.Rptr. 728, 128 

C. A.3d 937, reh. den. 102 S.Ct. 1779, 456 U.S. 920, 
72 L.Ed.2d 181, cert. den. 103 S.Ct. 259, 459 U.S. 
944, 74 L.Ed.2d 202, reh. den. 103 S.Ct. 581, 459 
U.S. 1093, 74 L Ed.2d 940, and 104 S.Ct. 33, 463 
U.S. 1237, 77 L.Ed.2d 1453, app. after remand 211 
Cal.Rptr. 501, 165 C.A 3d 378, review den. 

Criminal fines 

U.S.—Polykoff V. Collins, D.C.Ariz., 596 F.Supp. 584. 

page 144 

22. Informal system 

U.S.—Penthouse Intern., Ltd. v. McAuliffe, C.A.Ga., 
610 F.2d 1353, cert. dism. 100 S.Ct. 3031. 447 U.S. 
931, 65 L.Ed.2d 1131. 

Where a statutory definition of por¬ 
nography is held unconstitutional, all 
prohibitions or rights of action to 
which that definition applies are also 
unconstitutional.^' 

22.5 U.S.—^American Booksellers Ass’n, Inc. v. Hud- 
nut, C.A.7 (Ind.), 771 F.2d 323. 

23. Ind.—4447 Corp. v. Goldsmith, App,, 479 N.E.2d 
578. 

However, it has been held that under 
a statute so providing allegedly ob¬ 
scene material may be seized without 
having first been adjudged obscene if 
they were acquired with the proceeds 
of racketeering.^'-' 

23.5 U.S.—Western Business Systems, Inc. v. Slaton, 

D. C.Ga., 492 F.Supp. 513. 

page 146 

35. Content of books as operative distinction 
U.S.—754 Orange Ave., Inc. v. City of West Haven, 
Conn., C.A.2 (Conn.), 761 F.2d 105. 
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CONSTITUTIONAL LAW § 594 

Page 211 

page 183 


§ 568. -Musical Plays and Con¬ 

certs 

page 148 

50. U.S.—Cinevision Corp. v. City of Burbank, C.A. 
Cal., 745 F.2d 560, cert. den. 105 S.Ct. 2115, 85 
L.Ed.2d 480. 

§ 569. Dance 

page 149 

60. U.S.—Jarman v. Williams, CA.Ark., 753 F.2d 76 

page 150 

§ 571. Adult or Sexually Oriented 
Entertainment 

Various other ordinances concerning 
adult entertainment have been found 
violative of the First Amendment."^®-^ 

79.5 Qosed circuit “adult” TV in motels 

U.S.—Patel and Patel v. City of South San Francisco, 

D.C.Cal., 606 F.Supp. 666. 

page 151 

§ 572. Regulation of Liquor as Af¬ 
fecting Protection 

88. Nude dancing 

Ark.—Young v. State, 692 S.W.2d 752, 286 Ark. 413. 
N.Y.—Blau-Par Corp. v. New York State Liquor Au¬ 
thority, 2 Dept., 482 N.Y.S.2d 841, 106 A.D.2d 
503. 

However, particular factual applica¬ 
tions of such regulations have been 
held violative of state constitutions.®*-^ 

88.5 Nude dancing 

Mass.^Com. v. Sees, 373 N.E.2d 1151, 374 Mass. 532 
(Per Brauchcr, J,, with one Justice concurring and 
two Justices concurring in the result)—Cabaret En¬ 
terprises, Inc. V. Alcoholic Beverages Control 
Com’n, 468 N.E.2d 612, 393 Mass. 13. 

§ 573. Radio and Television 

page 155 

12. U.S.—Guschke v. City of Oklahoma City, C.A. 10 
(Okl.), 763 F.2d 379. . 

§ 574. -Gathering and Dissem¬ 

ination of News; Fairness 
Doctrine 

page 161 

36. U.S.—Westmoreland v. Columbia Broadcasting 
System, Inc., C.A.N.Y., 752 F.2d 16, cert. den. 
105 S.Q. 3478, 87 L.Ed.2d 614. 

State constitutional provisions are 
sometimes construed more broadly 
than the First Amendment in regard to 
the medians right of access to the judi¬ 
cial system."*®-® 

403 Wash.—State v. Coe, 679 P.2d 353,101 Wash.2d 
364 modiiying State ex rel. Superior Court v. 
Sperry, 79 Wash.2d 69, 483 P.2d 608. 

page 163 

§ 575. -Cable Television 

80. Ban on “indecent material” overbroad 

U.S.—Cruz V. Ferre, C.A.11 (Fla.), 755 F.2d 1415. 


A municipality’s cable television 
franchising process must operate with¬ 
in the constraints of the First Amend¬ 
ment.®® ® 

58.5 City cannot limit access to single compa¬ 
ny 

U.S.—Preferred Communications, Inc. v. City of Los 
Angeles, Cal., C.A.Cal., 754 F.2d 1396, cert. gr. 
106 S.Ct. 380, 88 L.Ed.2d 333. 

§ 576. Motion Pictures 

page 167 

77. Distinction between movie booth center 
and theater invalid 

U.S.—815 Foxon Road, Inc v. Town of East Haven, 
Conn., D.C.Conn., 605 F.Supp. 1511. 

§ 579.-Seizure of Films 

page 172 

26. Ga.—N & N, Inc. v. Veline, 315 S.E.2d 908, 253 
Ga. 51. 

§ 580. -Licensing 

30. Showing of obscene film 
U.S.—Gayety Theatres, Inc. v. City of Miami, C.A Fla., 
719 F.2d 1550. 

§ 583. Right to Be Silent 

page 175 

A policy requiring utility companies 
to allow consumer groups to use the 
companies’ billing envelopes to commu¬ 
nicate with ratepayers has been found 
violative of the First Amendment."*^® 

47.5 N.Y.—Consolidated Edison Co of New York, 
Inc. V. Public Service Com’n of State of N.Y., 488 
N.Y.S.2d 352, 127 Misc.2d 1085. 

§ 585. Libel and Slander 

page 179 

86. Nonmedia individual using public medium 
N.Y.—Pollnow V. Poughkeepsie Newspapers, Inc., 2 
Dept., 486 N.Y.S.2d 11. 107 A.D 2d 10. 

Defendant’s burden to proye truth 
Pa,—Hepps V, Philadelphia Newspapers, Inc., 485 A.2d 
374, 506 Pa. 304, probable jur. noted 105 S.Ct. 
3496, 87 L.Ed.2d 628. 

However, some state constitutions 
provide greater protection to private 
persons than is provided by the First 
Amendment.®*-® 

86.5 Serious doubts as to truth required in 
matters of public concern 

Colo.—Diversified Management, Inc. v. Denver Post, 
Inc., 653 P.2d 1103, 33 A.L.R.4th 193 overruling 
Walker v. Colorado Springs Sun, Inc., 188 Colo. 
86, 538 P.2d 450. 

page 181 

§ 586. -Opinions, Comments, 

and False Statements 

11. Media and nonmmedia treated equally 

Mo.—Henry v, HalUburton, 690 S.W.2d 775. 

12. Bribery inferred n-om votes 

Cal.—Carr v. Warden, 1 Dist., 206 Cal.Rptr. 162, 159 
CA.3d 1166. 


19. Comments lacking speci&ity 

U.S.—Lauderback v. Amencan Broadcasting Compa¬ 
nies, Inc., C.A.Iowa, 741 F.2d 193, cert. den. 105 
S.Ct 961, 83 LEd.2d 967. 

§ 587. -Public Officials and 

Public Figures 

27. Improper influence by councilman 

Cal.—Okun v. Superior Court of Los Angeles County, 
175 CalRptr. 157, 629 P2d 1369, 29 C.3d 442, 
cert. den. 102 S.Ct. 673, 454 U.S. 1099, 70 L.Ed.2d 
641, app. after remand 205 Cal.Rptr. 532, 158 
CA3d 997, cert. den. 105 S.Cl. 1758, 84 L.Ed.2d 
820. 

page 187 

56. Cal.—Okun v. Superior Court of Los Angeles 
County, 175 Cal.Rptr. 157, 629 P.2d 1369, 29 
C.3d 442, cert. den. 102 S.Ct 673, 454 U.S. 1099, 
70 L.Ed.2d 641, app after remand 205 Cal.Rptr, 
532, 158 C.A.3d 997, cert. den. 105 S.Ct. 1758, 84 
L.Ed.2d 820. 

62. Officer charging atrocity cover-up 

U.S.-Herbert v. Lando, D.C.N.Y., 596 F.Supp. 1178, 
rearg. den. 603 F.Supp. 983. 

§ 589. Limitations on Rights of Em¬ 
ployees 

page 193 

2. Nonmember fees for union lobbying 

U.S.—Robinson v. State of New Jersey, C.A.N,J., 741 
F.2d 598, cert. den. 105 S.Ct. 1228, 84 L.Ed.2d 
366. 

N.J —Matter of Board of Educ. of Town of Boonton, 
494 A.2d 279, 99 N.J. 523. 

§ 593. In General 

page 206 

85. U.S.—Zaky v. U.S. Veterans Admin., D.C.Ind., 
605 F.Supp. 449. 

page 207 

90. Tenured medical school professor 

U.S.—Daly v, Sprague, C.A.Tex., 742 F.2d 896, reh. 
den. 747 F2d 1465. 

page 208 

93. U.S.—McBee v. Jim Hogg County, Tex., C.A. 
Tex., 730 F.2d 1009. 

95. Similar statements 

(6) Other matters. 

Alaska—State v. Haley, 687 P.2d 305. 

page 209 

98. U.S.—Gearhart v. Thome, C.A.9 (Or.), 768 F.2d 
1072. 

page 210 

18, Ban on voter registration on postal premis¬ 
es 

D.C.—^American Postal Workers Union v. U.S. Postal 
Service, D.C., 595 F.Supp. 1352, affd. & vac. in 
part on oth. grds. 764 F.2d 858, 246 U.S.App.D.C. 
225. 

20. Advocacy of treason or sedition 

U.S.—Ozonoff V. Berzak, C.A.Mass., 744 F.2d 224. 

page 211 

§ 594. Discipline or Discharge 

32. Loss of medical staff privileges 

U.S.—Smith V. Cleburne County Hosp., D.C.Ark., 607 
F.Supp. 919. 
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§ 594 CONSTITUTIONAL LAW 

Page 212 


page 212 

34. Personal concerns 

(3) Other matters. 

U.S —Wilson V. City of Littleton, Colorado, C A Colo., 
732 F 2d 765. 

page 213 

36, U.S.—Davis V. West Community Hosp., C.A.5 
(Tex.), 755 F.2d 455. 

Need not be public in every detail 

U.S.—Anderson v.^'Central Point School Disl. No 6, 
C.A.Or., 746 F 2d 505. 

Complaints about layoffs 

D.C.—-Murray v Gardner, C.A., 741 F.2d 434, 239 
U.S.App.D.C. 434, cert. den. 105 S.Ct. 1748, 84 
L.Ed.2d 813. 

Hospital job eliminations 

W.Va.—Woodruff v. Board of Trustees of Cabell Hunt¬ 
ington Hosp., 319 S.E.2d 372. 

In-house communication 

U.S.—Davis V. West Community Hosp., C.A.5 (Tex), 
755 F.2d 455. 

Nurse’s article on right to die 

Tex.—-Jones v. Memorial Hosp. System, App., 677 
S.W.2d 221. 

Refuting charge of ineptitude not public 

U.S.—Gearhart v. Thome, C.A.9 (Or.), 768 F.2d 1072. 

Release of internal inspection report in violation 
of regulation not protected 

U.S.—Jurgensen v. Fairfax County, Va., C.A.Va., 745 
F.2d 868. 

§ 596. In General 

page 217 

65. Abuse of instructors 

(2) Other matters. 

Ky.—Com. v. Ashcraft, App., 691 S.W 2d 229 

page 218 

73. Canvassing in residence halls 

U.S.—Chapman v. Thomas, C.A.N.C., 743 F,2d 1056, 
cert. den. 105 S.Ct. 1866, 85 L.Ed.2d 160. 

page 220 

86. Refusal to permit appearance by invited 
speakers 

U.S.—Kay v. Bruno, D.C.N.H., 605 F.Supp. 767. 

§ 598. Newspapers and Periodicals 

page 223 

13. Changing funding where illegal motive 
shown 

U.S.^tanlcy v. Magrath, C.A.Minn., 719 F.2d 279. 

page 225 

§ 599. Teachers 

30. Accusing board of politically motivated 
transfer 

U.S.—Wichert v. Walter, D.C.N.J,, 606 F.Supp. 1516. 

Athletic program 

U.S.—Anderson v. Central Point School Dist. No. 6, 
C.A.Or., 746 F.2d 505, 

page 228 

57. Cal.—Franklin v. Lcland Stanford Jr. University, 

6 Dist, 218 Cal.Rptr. 228, 172 C.A.3d 322, review 
den. 

page 230 

59. Superior’s attitude towards fair employ¬ 
ment and salaries 

U.S.—Gregory v. Durham County Bd. of Educ., D.C. 
N.C., 591 F.Supp. 145. 


60. Schedule change 

(2) Other matters. 

U.S—Reichert v Draud, C.A.Ky, 701 F.2d 1168 

§ 600. Students 

page 233 

75. Play 

(2) A school board may not ban an extracurricular 
play to avoid the perception that the board endorses the 
play’s message. 

U.S —Bowman v Bethel-Tate Bd. of Educ., D.C.Ohio, 
610 F.Supp. 577. 

Religious activity 

U S.—Bender v. Williamsport Area School Dist., C.A. 
Pa, 741 F2d 538, cert. gr. 105 S.Ct 1167, 84 
L.Ed.2d 319. 

§ 602, -Contributions and Ex¬ 

penditures 

page 241 

48. Limitations imposed on political commit¬ 
tees 

U.S —Federal Election Com’n v. National Conservation 
Political Action Committee, Pa., 105 S.Ct. 1459, 84 
L Ed.2d 455. 

§ 603. Exercise of Congressional 
Power in General 

page 244 

84. Secrecy agreement executed by govern¬ 
ment employee 

DC—McGehee v. Casey, C.A., 718 F.2d 1137, 231 
U.S.App.D.C. 99 

§ 605. Wartime and National De¬ 
fense Measures; Selective 
Service 

page 250 

The policy of passive enforcement 
for failure to register with the Selec¬ 
tive Service System, under which only 
those who themselves advise the Ser¬ 
vice of their failure or who are report¬ 
ed by others are prosecuted, does not 
violate the First Amendment.^^ ^ 

61.5 U.S.—Wayte v U.S., Cal, 105 S.Ct. 1524, 84 
L.Ed.2d 547. 

§ 606. Insurrection and Sedition; 
Conduct Respecting Flag 

page 252 

However, it has also been held that 
the destruction of the flag at a public 
political demonstration is constitution¬ 
ally protected.*^ ^ 

85.5 U.S.—Monroe v. State Court of Fulton County, 
C.A.11 (Ga.), 739 F.2d 568—Bowles v. Jones, 
C.A.11 (Ga.), 758 F.2d 1479. 

§ 607. Prisons and Prisoners 

page 253 

86. U.S.—Hudson v. Palmer, Va., 104 S.Ct. 3194, 82 
L.Ed.2d 393, on remand 744 F.2d 22. 

page 255 

Pretrial detainees likewise are enti¬ 
tled to protection of the capacity to 
produce ideas.®-^ 


6.5 Antipsychotic drugs forcibly given 

U.S.—Bee v. Greaves, C.A.Utah, 744 F.2d 1387, cert. 

den. 105 S.Ct. 1187, 84 L.Ed.2d 354. 

page 257 

19. Inmate of another prison 

(4) Other matters. 

Ind.—Avery v. Faulkner, App., 471 N.E.2d 1226. 

page 258 

33. U.S.—Hurd v. WUliams, C.A.Del, 755 F.2d 306. 
page 259 

Various practices concerning letters, 
books, magazines, and newspapers 
have been found valid.^®-^ 

39.5 Placing prison stamp on envelope 

U.S.—Nachtigall v. Board of Charities and Corrections, 
D.C.S.D., 590 F.Supp. 1223. 

§ 611. Miscellaneous 

page 267 

Various government actions have 
been held not violative of freedom of 
speech. 

13.5 Denial of access by private news service 
to government service 

U.S.—Legi-Tech, Inc. v. Keiper, D.C.N.Y., 601 F.Supp. 
371, cause remd. 766 F.2d 728. 

§ 613. Scope of Rights 
page 272 

62. Response not assured 

(2) Obligation to consider petition. 

Tex.—Professional Ass’n of College Educators v. El 
Paso County Community Dist., App. 8 Dist., 678 
S.W.2d 94, err ref. no rev. err. 

Protected against civil suit 
U.S.—Gorman Towers, Inc. v. Bugaslavsky, C.A.Ark., 
626 F.2d 607—Stachura v. Truszkowski, C.A.6 
(Mich.), 763 F.2d 211, cert. gr. in part 106 S.Ct. 
245, 88 L.Ed.2d 254. 

page 273 

74. Prisoners 

U.S.—Hudson v. Palmer, Va., 104 S.Ct. 3194, 82 
L.Ed.2d 393, on remand 744 F 2d 22. 

page 275 

LibeL The right to petition does not 
provide absolute immunity to a defend¬ 
ant charged with libelous and damag¬ 
ing falsehoods.^^® 

86.5 Letter to President 

U.S.—McDonald v. Smith, N.C., 105 S.Ct. 2787, 86 
L.Ed.2d 384. 

§ 614. Limitations and Restrictions 

page 279 

32. Frivolous tax return penalty 

U,S.—I>refchinski v. Regan, D.CLa,, 589 F.Supp. 1516. 

page 280 

35. Distance from polling place restriction 

U.S.—Clean Up ’84 v. Henrioh, CA.ll (Fla.), 759 F.2d 
1511. 

§ 618. Public Places 

page 288 

28. U.S.—Furr v. Town of Swansea, D.C.S.C., 594 
RSupp. 1543. 



16B CJS 5 


CONSTITUTIONAL LAW § 642 

Page 348 


page 290 

Other state constitutions have been 
interpreted in a contrary manner.^ ^ 

46.5 Conn.—Cologne v. Westfanns Associates, 469 
A.2d 1201, 192 Conn. 48. 

§ 623. Labor Matters 

page 302 

71. U.S.—Robinson v. State of N.J., D.C.N.J., 547 
F.Supp. 1297, reversed on oth. grds. 741 F.2d 598, 
cert. den. 105 S.Ct. 1228, 84 L.Ed.2d 366. 

§ 624. Political Matters 

page 304 

87. Lobbyist registration 

U.S.—Minnesota State Ethical Practices Bd. v National 
Rifle Ass’n of America, C.A.8 (Minn.), 761 F.2d 
509. 

page 305 

9. U.S.—Parker v. Wallace, D.C.Ala., 596 F.Supp. 
739—Rodriguez v. Munoz, D.C.Puerto Rico., W3 
F.Supp. 349. 

Similarly, demotion of a public em¬ 
ployee because of his political affil¬ 
iations is a violation of the right to 
freedom of association.^”^ 

9.5 U.S.—Bennis v. Gable, D.C.Pa., 604 F.Supp. 244. 

Investigation into the political associ¬ 
ations of a public employee may be 
justified only upon a showing of a par¬ 
amount or vital governmental inter- 
est.^”^° 

9.10 Uidustified for nonsensitiye position 
D.C.—Clark v. Library of Congress, C.A., 750 F.2d 89, 
242 U.S.App.D.C. 241. 

§ 625. -Access to Ballot; Candi¬ 

dates; Elections 

page 308 

44. Closed primary 

U.S.—Republican Party of State of Conn. v. Tashjian, 
D.CConn., 599 F.Supp. 1228, affd. 770 F.2d 265. 

§ 626. — Contributions 

page 309 

55. Political fund registration and reporting 
U.S.—Minnesota State Ethical Practices Bd. v. National 
Rifle Ass’n of America, C.A.8 (Minn.), 761 F.2d 
509. 

§ 627. Prisoners; Bail, Parole, and 
Probation 

page 310 

62. Segregation of diseased 

U.S.—Cordero v. Coughlin, D.C.N.Y., 607 F.Supp. 9. 

§ 628. Public Employees 

page 312 

84. Deputy associating with crime figure’s 
spouse 

U.S.—Baron v. Meloni, D.C.N.Y., 602 F.Supp. 614. 


§ 629. Other Particular Applica¬ 
tions 

page 314 

5. IRS summons for church financial records 
U.S.—Middletown v. U.S., D.C.Ohio. 609 F.Supp. 1045, 
affd. & stay den. 607 F.Supp 1037. 

§ 630. General Considerations 

page 316 

It has been said that a constitutional 
right to privacy is not only recognized 
when certain fundamental rights such 
as liberty or property rights are also 
affected. 

17.5 U.S.—Littlejohn v. Rose, C.A.6(Ky.) 768 F.2d 
765. 

§ 631. Nature and Extent of Right 

page 31$ 

35. U.S.—City of Akron v. Akron Center for Repro¬ 
ductive Health, Inc., Ohio, 103 S.Ct. 2481, 462 

U. S. 416, 76 L.Ed.2d 687, on remand 604 F.Supp. 
1268 and 604 F.Supp. 1275. 

page 321 

A corporation has been held to have 
no standing to assert a right to privacy 
under a state constitutional provision 
governing the right to privacy 

46.5 Cal.—Robens v. Gulf Oil Corp., 5 Dist., 195 
Cal.Rptr. 393, 147 CA.3d 770. 

52. Since the publication of the bound volume the case 
of State V. Hyem, 630 P.2d 202, 38 St.Rep. 891, 
has been overruled, the court holding that state 
action is required. 

Mont.—State v. Long, 700 P.2d 153 also overruling 
State V. Brecht, 157 Mont. 264, 485 P.2d 47; State 

V. Cobum, 165 Mont. 488, 530 P.2d 442; State v 
Sawyer, 174 Mont. 512, 571 P.2d 1131; State v 
Helfrich, 183 Mont. 484, 600 P.2d 816; State v. 
Van Hade, 649 P.2d 1311, 39 St.Rep. 1586 and 
disapproving Duran v. Buttrey Food, Inc., 616 P.2d 
327, 37 St.Rep. 1545 and State v. Sykes, 663 P.2d 
691, 40 St.Rep. 690. 

§ 635. Personal Privacy 

page 326 

96. Mich.—People v. Williams, 355 N.W.2d 268, 135 
Mich.App. 537. 

page 328 

§ 636. -Sexual Activities 

21. Right attaches to indiyiduals 

(2) Other matters. 

Mo.—Duckworth v. Sayad, App., 670 S.W.2d 88. 

22. U.S.—Doe v. Duling, D.CVa., 603 F.Supp. 960. 

page 329 

25, Commercial club for consensual sex 
N.Y.—31 West 21st Street Associates v. Evening of the 
Unusual, Inc., 480 N,Y.S.2d 816, 125 Misc.2d 661. 

27. Police officer 

(3) Other matters. 

Mont.—Matter of Rayncs, 698 P.2d 856. 

28. Discharge of homosexual from military 

D.C.—Dronenburg v. Zech, C,A., 741 F.2d 1388, 239 

U.S.App.D.C. 229, reh.dcn. 746 F.2d 1579, 241 
U.S.App.D.C. 262. 


page 331 

66. Prostitution in private residence without 
preceding public solicitation 
Hawaii—State v. Mueller, 671 P.2d 1351, 66 Haw. 616. 

§ 637. Home and Family Privacy 

page 332 

78-79. Seat belt law valid 
C3al.—People v. Thomas, 206 Cal.Rptr. 84, 159 C.A.3d 
Supp. 18. 

§ 639. In General 

page 339 

An order requiring a party to a pa¬ 
ternity proceeding to submit to a blood 
test does not violate the right to priva- 

ey.50 5 

50.5 N Y.—Menaldmo, on Behalf of Smyth v. Raw- 
son. 487 N.Y.S.2d 685, 127 Misc.2d 931. 

51. Alaska—State, Dept, of Revenue v. Oliver, 636 
P.2d 1156—Cogan v. State, Dept, of Revenue, 657 
P.2d 396. 

§ 640. Medical Records and Infor¬ 
mation 

page 340 

60. Abortion information 

U.S.—Eubanks v. Brown, D.C.Ky., 604 F.Supp. 141. 

page 341 

73. Medicaid fraud 

Iowa—Chidester v. Needles, 353 N.W.2d 849. 

§ 641. Candidates; Public Officials 
and Employees 

76. Disclosing revenues derived from office al¬ 
lowed 

La.—Plaquemines Parish Com’n Council v. Delta De¬ 
velopment Co., Inc., 472 So.2d 560. 

page 342 

78. Judge’s sex life 

Minn.—Matter of Agerter, 353 N.W.2d 908. 

page 343 

90. Police officer 

Mo.—Duckworth v. Sayad, App., 670 S.W.2d 88. 

§ 642. Criminal Matters 

page 346 

34. Taped conversations 

(3) Other matters. 

Alaska—City and Borough of Juneau v. Quinto, 684 
P.2d 127. 

page 348 

50. Assignment of female guards 

(2) Pat down search valid. 

U.S.—Madyun v. Franzen, C.A.I11., 704 F.2d 954, cert, 
denied 104 S.Ct. 493, 454 U.S. 996, 78 L.Ed.2d 
687. 

A prisoner enjoys a privacy right in 
not being filmed in his cell by news 
media without his consent,*^-^ 

56.5. U.S.—Smith v. Fairman, D.cni., 98 F.R,D. 
445. 
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§ 642 CONSTITUTIONAL LAW 

Page 349 


page 349 

§ 643. Other Particular Applica¬ 
tions 

60. Housing authority records 
Fla.—Forsberg v. Housing Authority of City of Miami 
Beach, 455 So.2d 373. 

§ 645. Health and Medical Deci¬ 
sions 

page 352 

83. Terminally ill indiyidual 

(2) Other matters. 

Fla.—In re Guardianship of Barry, App.2 Dist., 445 
So.2d 365. 

85. Knowledge gleaned from family relation¬ 
ship 

Conn.—Foody v. Manchester Memorial Hosp., 482 
A.2d 713, 40 Conn.Supp. 127. 

page 353 

93. Attempt at suicide 

N.H.—In re Caulk, 480 A.2d 93, 125 N.H. 226. 

§ 646. Procreation Decisions; Child 
Rearing and Education De¬ 
cisions 

page 354 

6. Parental notification requirement unconsti¬ 
tutional 

U.S.—Planned Parenthood Ass’n of Utah v Matheson, 
D.C. Utah, 582 F.Supp. 1001. 

page 355 

13. School sports restriction 
N.y.— Eastern New York Youth Soccer Ass’n v. New 
York State Public High School Athletic Ass’n, Inc., 

3 Dept., 488 N.Y.S.2d 293, 108 A.D.2d 39. 

§ 647. Abortion Decisions 

page 356 

26. Parental inyolyement in decision 
U.S.—City of Akron v. Akron Center for Reproductive 
Health, Inc., Ohio, 103 S.Ct. 2481, 462 U.S. 416, 76 
L.Ed.2d 687, on remand 604 F.Supp 1268 and 604 
F.Supp. 1275. 

28. Information requirement 
U.S.—Akron Center for Reproductive Health, Inc. v. 
City of Akron, D.C.Ohio, 479 F.Supp. 1172, affd 
in part, revd. in part on oth. grds., C.A., 651 F.2d 
1198, cert.den. 102 S.Q. 2268, 456 U.S. 989, 73 
L.Ed.2d 1283, affd, in part, revd. in part on oth. 
grds., 103 S.Ct. 2481, 462 U.S. 416, 76 L.Ed.2d 
687, on remand 604 F.Supp. 1268, 1275. 

Reporting of rape and incest as precondition for 
funding 

Pa.—Fischer v. Com., Dept, of Public Welfare, 482 
A.2d 1148, 85 Pa.Cmwlth. 240. 

Disclosure by physicians 
m.—Family Life League v. Illinois Dept, of Public Aid, 
478 N.E.2d 432, 88 lU.Dec. 117, 132 Ill.App.3d 
929. 

§ 650. Original Provision 
page 360 

The terms ‘‘citizen” and “resident” 
are essentially interchangeable for 
pu^oses of analyzing cases under the 
privileges and immunities clause of the 
Constitution.^*’^ 

55.5 Taxation 

U.S.—Austin V. New Hampshire, N.H., 95 S.Ct 1191, 
420 U.S. 656, 43 L.Ed.2d 530. 


S.C.—Spencer v. S.C Tax Com’n, 316 S.E.2d 386, 
affirmed 105 SCt. 1859, 85 LEd.2d 62, reh den 
105 S.Ct. 2349, 85 LEd.2d 865. 

Page 361 

72. Standard for reyiew 
U.S —Piper V Supreme Court of New Hampshire, D.C. 
N.H., 539 F.Supp. 1064, revd on oth. grds. 723 
F.2d 98, on reconsideration 723 F.2d 110, affd. 105 
S.Ct. 1272, 84 L.Ed.2d 205. 

page 362 

75.5 Deemed not fundamental priyilege 

(3) Participation in mterscholastic athletics. 

U.S.—Alerding v. Ohio High School Athletic Ass’n, 
D.C Ohio, 591 FSupp. 1538, affd. 779 F.2d 315. 

75.15. Practice of law 
(2) U S.—Supreme Court of New Hampshire v. Pip¬ 
er, N.H., 105 S.Ct. 1272, 84 LEd.2d 205. 

page 397 

§ 667. To Nonresidents 

47. U.S.—District No. 1, Pac Coast Dist., M.E.B.A. 
v. Ward, D.C.Wash., 505 F.Supp. 98, vac. on oth. 
grds. 682 F.2d 797. 

page 400 

79. Insurance consultant 
U.S.—Silver v. Garcia, C.A.1 (Puerto Rico), 760 F.2d 
33. 

§ 670. Regulation of Trades, Profes¬ 
sions, or Businesses 

page 404 

30. Deference traditionally accorded 
U.S.—Piper v. Supreme Court of New Hampshire, D.C. 
N.H., 539 F.Supp 1064, revd. on oth. grds. C.A., 
723 F.2d 98, on reconsideration 723 F.2d 110, affd. 
105 S Ct 1272, 84 L.Ed.2d 205. 

Residency 

(4) U.S —Supreme Court of New Hampshire v. Pip¬ 
er, N.H., 105 S.Q. 1272, 84 L.Ed.2d 205. 

(5) Requirement unconstitutional. 

Mass.—Matter of Jadd, 461 N.E.2d 760, 391 Mass. 227. 
Substantial reason to discriminate against non¬ 
residents not shown 

U. S.—Supreme Court of New Hampshire v. Piper, 

N.H., 105 S.a. 1272, 84 L.Ed.2d 205. 

Helmmski v. Supreme Court of Colorado, D.C 
Colo , 603 F.Supp. 401. 

§ 675. Licenses and License Taxes 

page 415 

58. Juke boxes 

Ark.—Ragland v. Forsythe, 666 S.W.2d 680, 282 Ark. 
43, overruling Brown v. Cheney, Commissioner, 
233 Ark. 920, 350 S.W.2d 184. 

§ 682. In general 

page 427 

81. Citizenship 

(1) U.S.—District No. 1, Pac.Coast Dist., M.E.B.A. 

V. Ward, D.C. Wash., 505 F.Supp. 98, vac. on oth. grds. 
682 F.2d 797. 

§ 700. Constitutional Guaranties 

, page 471 

12. Flexibility 

N.Y.—McMinn v. Town of Oyster Bay, 445 N.Y.S.2d 
859, 111 Misc.2d 1046, affd. as mod. on oth. grds., 
482 N.Y.S.2d 773, 105 A.D.2d 46. 


page 475 

§ 701. -Congressional Imple¬ 

mentation 

40. Equal pay 

U.S—Marshall v. Georgia Southwestern College, D.C. 
Ga., 489 F.Supp. 1322, affd. and remd. in part 765 
F.2d 1026. 

§ 704. State or Federal Action 

page 486 

12. U.S.—Louis V. Nelson, D.C.Fla., 544 F.Supp. 973, 
affd. in part, revd. in part on oth. grds., C.A., 711 
F.2d 1455, on reh. 727 F.2d 957, reh. den. 733 
F.2d 908, affd. 105 S.Q. 2992, 86 L.Ed.2d 664. 

§ 705. -Private Persons, Corpo¬ 

rations, or Associations 

page 488 

23. Actiyities of school athletic associations 
U.S.—Parish v. NCAA, C.A.La.. 506 F.2d 1028—How- 
ard University v. NCAA, C.A.. 510 F.2d 213, 166 
U.S.App.D.C. 260. 

page 489 

26. NCAA rule not state action 
U.S.—Arlosoroff v. National Collegiate Athletic Ass’n, 
C.A.N.C., 746 F.2d 1019 declining to follow How¬ 
ard University v. NCAA, 510 F.2d 213, Parish v. 
NCAA, 506 F.2d 1028, and Associated Students, 
Inc. v. NCAA, 493 F.2d 1251. 

34. Vehicle insurance 

(1) Degree of governmental regulation of automobile 
insurance rates did not constitute state action sufficient 
to maintam action on basis of violation of equal protec¬ 
tion clause by insurers which allegedly discriminated 
against males in setting automobile insurance rates. 

(2) Premiums for male drivers set by use of gender 
discriminatory practices and fact that they were com¬ 
pelled to obtam insurance coverage in accordance with 
laws of Commonwealth m order to lawfully operate 
vehicle in junsdiction was sufficient to state claim based 
on violation of Commonwealth’s Equal Rights Amend¬ 
ment, despite failure to allege state action. 

Pa.—Hartford Acc. and Indem. Co. v. Insurance Com’r 
of Com., 482 A.2d 542, 505 Pa. 571. 

Welsch V. Aetna Ins. Co., 494 A.2d 409, 343 
Pa.Super. 169 disavowing Murphy v. Hurleysville 
Mut. Ins. Co., 422 A.2d 1097, 282 Pa.Super. 244. 

§ 707. Discrimination in General 

page 495 

59. U.S.—Smith v. State of Ga., C.A.Ga., 684 F.2d 
729, app. after remand 749 F.2d 683. 

Factors considered 

U.S.—Louis v. Nelson, D.C.Fla., 544 F.Supp. 973, affd. 
in part, revd. in part, on oth. grds., C.A., 711 F.2d 
1455, on reh. 727 F.2d 957, reh. den. 733 F.2d 908, 
affd. 105 S.Ct. 2992, 86 L.Ed.2d 664. 

62. U.S.—Louis V. Nelson, D.C.Fla., 544 F.Supp. 973, 
affd. in part, revd. in part, on oth. grds., C.A., 711 
F.2d 1455, on reh. 727 F.2d 957, reh. den. 733 
F.2d 908, affd. 105 S.Q. 2992, 86 L.Ed.2d 664. 

§ 708. Legislative Classification in 
General 

page 503 

5. m.—Board of Com’rs of Wood Dale Public Library 
Dist. v. DuPage County, 437 N.E.2d 923, 63 
ni.Dec. 274, 107 IU.App.3d 409, affd. 450 N.E.2d 
332, 70 IlLDec. 859, 96 I11.2d 378, app. after 
remand 457 N.E.2d 1291, 75 lU.Dec. 732, 119 
IlLApp.Sd 1085, revd. on oth. grds. 469 N.E.2d 
1370, 83 IU.Dec. 224, 103 ni.2d 422. 
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CONSTITUTIONAL LAW § 742 

Page 599 


page 505 

8. U.S,—Gold Cross Ambulance v. City of Kansas 
Qty, D.C.Mo., 538 F.Supp. 956, affirmed C.A., 
705 F.2d 1005, cert.den. 105 S.Q. 1864, 85 
L.Ed.2d 158. 

§ 710. Unequal or Discriminatory 
Enforcement or Applica¬ 
tion 

page 510 

42. Impermissible ground 

U.S.—Gold Cross Ambulance v. City of Kansas City, 
D.CMo., 538 RSupp. 956, affd. CA., 705 F.2d 
1005, cert.den. 105 S.Q. 1864, 85 L.Ed.2d 158. 

page 511 

§ 711. Equality in Grant of Benefits 
or Imposition of Burdens 

44. Unit of government 

m.—^Board of Com’rs of Wood Dale Public Library 
Dist V. DuPage County, 437 N.E.2d 923, 63 Ill. 
Dec. 274, 107 Ill.App.3d 409, affd. 450 N.E.2d 332, 
70 I11 .Dm. 859, 96 I11.2d 378, app. after remand 
457 N.E2d 1291, 75 IllDec. 732, 119 Ill.App.3d 
1085, revd. on oth. grds. 469 N.E.2d 1370, 83 
ni.Dcc. 224, 103 m.2d 422. 

page 519 

§ 714. Strict Scrutiny Test 

91. U.S.—Gold Cross Ambulance v. City of Kansas 
Gty, D.CMo., 538 F.Supp. 956, affd., C.A., 705 
F.2d 1005, cert. den. 105 S.Q. 1864, 85 L.Ed.2d 
158. 

page 523 

10, U.S.—Gold Cross Ambulance v. City of Kansas 
Qty, D.CMo., 538 F.Supp, 956, affd., C.A., 705 
F.2d 1005, cert. den. 105 S.Q. 1864, 85 L.Ed.2d 
158, 

§ 716. Rational or Reasonable Basis 
Test 

page 526 

44. U.S.—Exxon Corp. v. Eagerton, Ala., 103 S.Q. 
2296, 462 U.S. 176, 76 L.Ed.2d 497, on remand 
440 So.2d 1031. 

N.Y.—McMinn v. Town of Oyster Bay, 445 N.Y.S.2d 
859, 111 Misc.2d 1046, affd. as mod. on oth. grds. 
482 N.Y.S.2d 773, 105 A.D.2d 46. 

page 528 

45, Mich.—Trommatcr v. State, 316 N.W.2d 459, 112 
Mich.App. 459, app. den. 368 N.W.2d 235, 422 
Mich. 891, app. den. 368 N.W.2d 236, 422 Mich. 
891. 

page 529 

48. U.S.-G.D. Searle & Co. v. Cohn, N J., 102 S.Q. 
1137, 455 U.S. 404, 71 L.Ed.2d 250, on remand 
677 F.2d 301, on remand 598 F.Supp. 965. 

page 532 

60. Mich.—Armco Steel Corp. V. State, DepL of Trea¬ 
sury, 315 N.W.2d 158, 111'Mich.App. 426, affd. 
358 N.W.2d 839, 419 Mich. 582. 

§ 720. Elections and Voting 

page 546 

51. Disenfranchising persons convicted of mor¬ 
al tnrpitnde crimes 

U.S.—^Hunter v. Underwood, Ala., 105 S.Ct. 1916, 85 
LEd.2d 222. 


§ 722. Constitution of Juries 

page 555 

16. Statistics comparing white and '^on- 
white’* representation insufficient 
U.S.—U.S. V. Lewis, C.A.Ga.. 743 F.2d 859, cert. den. 
105 S.Ct. 2144, 85 L.Ed.2d 500. 

§ 723. Crimes and Punishments 

page 559 

52. Victim’s race affecting determination 
U.S.—Briley v. Booker, C.A.Va., 746 F.2d 225. 

page 560 

However, in circumstances of racial 
tension, racial separation brought 
about by policies founded exclusively 
on a bona fide, colorblind concern for 
safety of prisoners does not violate 
equal protection.^-^ 

54.5. U.S.—Harris v. Greer, C.A.I11., 750 F.2d 617 

§ 725. Discrimination in Public 
Schools 

page 563 

82. Student government 

U.S.—Uzzell V. Friday, D.C.N.C., 592 F.Supp. 1502. 

§ 731. Property Rights; Housing 

page 574 

However, a federal agency has been 
held not to violate the equal protection 
clause when it funds a city's allegedly 
discriminatory relocation program.'^^’^ 

77.5. Factors considered 

U.S.—^Jenkins v. State of Mo., D.C.Mo., 593 F Supp. 
1485. 

§ 736. Domestic relations 

page 585 

A child support agreement which 
terminates support of a daughter and 
son when they reach different ages 
has been held unconstitutional/-^ 

4.5. N.Y.—Nancy L.P. v. Daniel M.Z., 487 N.Y.S.2d 
278, 127 Misc.2d 674. 

page 586 

However, a statute granting equiva¬ 
lent rights of dower to the wife and 
curtesy to the husband for intestate 
death is to that extent constitution¬ 
al.^^-^ The common-law right of dower 
has been held violative of equal protec¬ 
tion. 

15.5 Ark.—Beck v. Merritt, 657 S.W.2d 549, 280 
Ark. 331, qualifying Stokes v. Stokes, 271 Ark. 
300, 613 S.W.2d 372. 

15.10 S.C.—Boan v. Watson, 316 S.E2d 401, 281 
S.C. 516. i 

Various other laws or governmental 
actions relating to spousal property in¬ 
terests have been upheld. 


18.5. Wife’s unilateral right to declare proper¬ 
ty separate 

La.—Oettinger v. Oettinger, App., 463 So.2d 875, writ, 
den. 466 So.2d 467, app.den. 106 S.Q. 283, 88 
L.Ed.2d 247. 

page 587 

On the other hand, such statutes 
have been held to violate equal protec- 
tion.^‘-^ 

21.5 N.Y.—Millson v. Manfredo. 490 N.Y.S.ld 446, 
128 Misc.2d 546. 

page 589 

§ 738. Constitution of Juries 

51. Fla.—Tucker v. State, App. 2 Dist., 417 So.2d 
1006, approved. Sup., 459 So.2d 306. 

§ 739. Criminal Proceedings 

page 590 

58. Since the publicatioa of the bound volume the 
New York Court of Appeals has held that the 
New York forcible rape statute violates the equal 
protection clause because it is not gender-neutral. 
N.Y.—People v. Libcrta, 474 N.E.2d 567, 64 N.Y.2d 
152, 485 N.Y.S.2d 207. 

page 591 

66. Forcible rape statute 
N.Y.—People v. Liberta, 474 N.E.2d 567, 64 N.Y.2d 
152, 485 N.Y.S.2d 207. 

§741. Other Matters 

page 594 

Also, a provision of the Social Securi¬ 
ty Act that grants survivors' benefits 
based on earnings of a deceased hus¬ 
band and father covered by the Act 
both to his widow and to the couple’s 
minor children in her care but grants 
benefits based on earnings of a cover¬ 
ed deceased wife and mother only to 
the minor children and not to the wid¬ 
ower violates the right to equal protec¬ 
tion.^^ ^ Similarly, a provision of the 
Railroad Retirement Act requiring that 
the spouse of a retired female railroad 
employee but not the spouse of a re¬ 
tired male employee prove actual de¬ 
pendency in order to qualify for a 
spouse's annuity violates the equal 
protection guaranty.’’- 

97.5 U.S.—Weinberger v. Wiesenfeld, N.J., 95 S.Q. 
1225, 420 U.S. 636, 43 L.Ed.2d 514. 

97.10 U.S.—Kalina v. Railroad Retirement Bd., 
C.A.6, 541 F.2d 1204, affd. 97 S.Ct. 2164, 431 
U.S. 909, 53 L.Ed.2d 220. 

§ 742. In General 

page 595 

9. Exemption for Native American Church re¬ 
garding peyote 

U.S.—U.S. V. Warner, D.CN.D., 595 F.Supp. 595. 

page 599 

18. Child molestation 

(2) Other Matters. 

Pa.—Com. V. Waters, 483 A.2d 855, 334 Pa.Super. 513, 
cert. den. 105 S.Ct 2679, 86 L.Ed.2d 697. 
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§850 CONSTITUTIONAL LAW 


Page 804 

GroomiBg rale 

La—Humphries v. Lincoln Pansh School Bd., App. 2 
Cir., 467 So.2d 870. 

§ 852. In General 

page 808 

64. S.D.-Matter of Clark, 340 N.W.2d 189 

65. Reiioiring counties to support portion of 
cost 

Colo.—Colorado Dept of Social Services v. Board of 
County Corners of Pueblo County, 697 P.2d 1. 

66. *^ 0^*8 insurance benefits” denied to 
mother who was never married to wage 
earner 

U.S.-CaIifano v. Boles, 99 S.Ct. 2767,443 U.S. 282,61 
L.Ed.2d 541. 

Difference in treatment of married and divorced 
women 

U.S.-Mathews v. Castro, Ill., 97 S.Ct. 431, 429 U.S. 
181, 50 LEd.2d 389. 

Amount of coverage necessary for eligibility 
U.S.—Leikind v. Schweiker, CAMd., 671 F.2d 823. 

page 809 

The failure of Social Security Act 
provisions pertaining to eligibility of 
certain illegitimate children for a sur¬ 
viving child’s insurance benefits to ex¬ 
tend any presumption of dependency to 
certain illegitimate children does not 
impermissibly discriminate against 
such illegitimate children as compared 
with legitimate children or those ille¬ 
gitimate children who are statutorily 
deemed dependent.’*’ However, it has 
been held that a provision of the Act 
which permits legitimate or legitimated 
children to receive benefits without 
any further showing of parental sup¬ 
port but which does not permit illegit¬ 
imate children who were bom after 
their father became entitled to disabili¬ 
ty or death insurance benefits to re¬ 
ceive any benefits denies to the exclud¬ 
ed illegitimate children the equal pro¬ 
tection of the law.”-'“ 

78.5 U.S.—Mathews v. Lucas, R.I., 96 S.Ct. 2755, 
427 US. 495, 49 L.Ed.2d 651. 

78.10 US.—Jimenez v. Weinberger, HI., 94 S.Ct. 
2496, 417 US. 628, 41 LEd.2d 363, app. after 
remand 523 F.2d 689, cert. den. 96 S.a. 3200,427 
US. 912,49 LEd.2d 1204. 


page 811 

In addition, a provision of the Social 
Security Act under which benefits re¬ 
ceived by a disabled dependent child of 
a covered wage earner terminate when 
the child marries an individual who is 
not entitled to benefits under the Act, 
even though that individual is perma¬ 
nently disabled, does not violate the 
principle of equality, irrespective of 
the fact that beneficiaries who marry 
other social security beneficiaries con¬ 
tinue to receive benefits."'’ 

11.5 U.S.-Califano v, Jobst, Mo., 98 S.Ct. 95, 434 
U.S. 47,54 L.Ed.2<i 228. 

page 811 

§ 853. Medical Assistance 

23. Benefit levels for “categorical needy” and 
“medically needy” 

U.S.—Schweiker v. Hogan, Mass., 102 S.Ct. 2597, 457 
US 569, 73 LEd2d 227, on remand 597 F.Supp. 
1106, revd. 769 F.2d 886. 

page 812 

37. Therapeutic^ incest or rape 
Pa—Fischer v. Com., Dept, of Public Welfare, 482 
A.2d 1148, 85 Pa.Cmwlth. 240. 

page 813 

§ 854. Aid to Children 

41, Dififerentiating between money received 
for personal and property injury 

U.S.—La Madnd v. Hegstrom, D.C.Or., 599 F.Supp. 
1450. 

page 814 

49. Pa.—Kratzer v. Com., Dept, of Public Welfare, 
481 A.2d 1380, 85 Pa.Cmwlth. 318. 

In various other situations policies 
concerning AFDC have been held viola¬ 
tive of equal protection.”-’ 

56.5 Denial of benefits to eligible person by 
not including illegal alien in family budget 
unit 

Cal.-Darces v. Woods, 201 Cal.Rptr. 807, 679 P.2d 
458,35 C.A.3d 871. 


§ 856. — Benefits 
page 817 

90. D.C.—Schroeder v. District of Columbia Dept of 
Employment Services, App., 479 A.2d 1281. 

§ 859. Financial Institutions and 
Transactions 

page 825 

63. Survivorship 

Fla.—In re Estate of Gainer, 466 So.2d 1055. 

page 827 

State statutes providing that an out- 
of-state bank holding company with its 
principal place of business in a neigh¬ 
boring, regional state may acquire an 
in-state bank providing that the other 
state accord equivalent reciprocal privi¬ 
leges have been shown to have a ra¬ 
tional basis, and thus do not violate 
equal protection.” ’ 

75.5 U.S.—Northeast Bancorp, Inc. v. Board of Gov¬ 
ernors of Federal Reserve System, 105 S.Ct. 2545, 
86 L.Ed.2d 112. 

§ 860. Insurance and Suretyship 

page 832 

Statutes denying optional no-fault 
coverage to residents insured under 
out-of-state policies but not to those 
having in-state policies have been up¬ 
held."’ 

21.5 Ga.—Doran v. Travelers Indent. Co., 326 S.E2d 
221, 254 Ga. 63. 

§ 868. Particular Professions 

page 849 

78. U.S.—City of Akron v. Akron Center for Repro¬ 
ductive Health, Inc., Ohio, 103 S.Ct. 2481, 462 
U.S. 416, 76 L.Ed.2d 687, on remand 604 F.Supp. 
1268 and 604 F.Supp. 1275. 

79. U.S.—City of Akron v. Akron Center for Repro¬ 
ductive Health, Inc., Ohio, 103 S.Ct. 2481, 462 
U.S. 416, 76 L.Ed.2d 687, on remand 604 F.Supp. 
1268 and 604 F.Supp. 1275. 

§ 870. Charges, Prices, and Interest 

page 853 

13. Contingent fees 

(2) Statute placing. 

Cal.—Roa v. Lodi Medical Group, Inc., 211 Cal.Rptr. 
77, 695 P.2d 164,37 C,3d 920, app.dism. 106 S.O. 
421, 88 L.Ed.2d 352. 
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CONSTITUTIONAL 

LAW 


§ 879. Protection Against Failure to 
Pay for Services 

page 15 

26, Ohio—Morrical v. Village of New Miami, 476 

N.E.2d 378, 16 Ohio App.3d 439, 16 O.B.R 511 

§ 880. In General 

page 21 

42. Wage tax differential between residents 
and nonresidents 

Pa.—Leonard v. Thornburgh, 489 A.2d 1349, 507 Pa 
317. 


page 23 

49. Mich.—MCI Telecommunications Corp. v. De¬ 
partment of Treasury, Revenue Div., 355 N.W.2d 
627, 135 Mich.App. 28. 

page 25 

60. Retail sales to state banks 

CaL—Hibernia Bank v. State Bd. of Equalization, 1 
Dist., 212 Cal.Rptr. 556, 166 C.A.3d 393, review 
den. 

67. Recording tax 

N.Y.—State by Abrams v. Intercounty Mortg. Corp, 
448 N.Y.S.2d 675, 87 A.D.2d 748, app dism 443 
N.E.2d 496, 57 N.Y.2d 954, 457 N Y.S.2d 1028, 
app. den. 459 N.E.2d 1291, 61 N.Y.2d 601, 471 
N,Y.S.2d 1029. 


page 28 

80. Delinquents and nondelinquents 

(5) Other matters. 

Mich.—Armco Steel Corp. v. Department of Treasury, 
Corp. Franchise Fee Div., 358 N W.2d 839, 419 
Mich. 582. 

83. Distribution of county ^‘turnback’* funds 

Ark.—Hall v. Fisher, 685 S.W.2d 803, 285 Ark. 222. 

A state constitutional article estab¬ 
lishing valuation principles for taxation 
of oil and gas reserves under such 
article does not violate principles of 
equal protection.’ 

91.5 Cal.—Lynch v. State Bd. of Equalization, 3 
Dist., 210 CalRptr. 335, 164 C.A.3d 94. 

§ 881. Exemptions from Taxation 

page 30 

Residency requirement invalid 

(2) Statute that granted exemption limited to Viet¬ 
nam veterans who resided in the state before a certain 
date violated equal protection clause. 

U.S.—Hooper v. Bernalillo County Assessor, N.M., 105 
S.Ct. 2862, 86 L.Ed.2d 487. 

§ 889. Sales and Use Taxes 

page 50 

7. Application to religious literature 

Cal.—Institute in Basic Youth Conflicts, Inc. v. Califor¬ 
nia State Bd. of Equalization, 2 Dist., 213 Cal.Rptr. 
98, 166 C.A.3d 1093, 167 C.A.3d 945d, review den. 

page 51 

11. Exemption for residents on tax paid in 
another state 

U,S.—Williams v. Vermont, Vt., 105 S.Ct. 2465, 86 
L.Ed.2d 11. 


CONSTITUTIONAL LAW § 925 

Page 130 


§ 890. In General 

page 53 

35. Sole license granted 

U.S —Gold Cross Ambulance v City of Kansas City, 
DC.Mo., 538 F.Supp. 956, affd. C.A., 705 F.2d 
1005, cert den 105 SCt. 1864, 85 L.Ed.2d 158. 

§ 895. Discrimination Based on 

Residence or Citizenship 

page 62 

8. Juke boxes 

Ark.—Ragland v. Forsythe. 666 S.W 2d 680, 282 Ark. 
43, overruling Brown v. Cheney, Commissioner, 
350 S.W 2d 184, 233 Ark 920 

§ 897. Particular Occupation, 

Trade, Business, or Profes¬ 
sion 

page 72 

86. Discrimination between domestic and for¬ 
eign corporations 

(1) Promotion of domestic business within state, by 
discnminatmg against foreign corporations that wished 
to compete by doing business there, was not legitimate 
state purpose under equal protection clause. 

U S —Metropolitan Life Ins. Co. v. Ward, Ala., 105 
set 1676, 84 L.Ed.2d 751, reh. den. 105 S.Ct. 
2370, 86 LEd.2d 269, on remand 479 So.2d 41, 
two cases. 

page 73 

94. Exemption 

Pa.—Greenacres Apartments, Inc. v. Bnstol Tp, 482 
A.2d 1356, 85 Pa Cmwlth. 572. 

page 79 

§ 899.-Liquor Licenses 

42. Offfeial conspiracy 
Where county commissioners and shenff knew of 
illegal beer sales on unlicensed premises, and where 
conspiracy existed to ignore these sales, equal protection 
rights of forma! applicants for beer and wine licenses 
were violated by refusal to grant such licenses. 

Parham v. Hix, D.C.Ga., 608 F.Supp. 546. 

page 80 

47. Restriction on number of licenses per hold¬ 
er 

Neb —Casey’s General Stores, Inc. v. Nebraska Liquor 
Control Commission, 369 N.W 2d 85, 220 Neb 
242, overruling Safeway Stores, Inc. v. Nebraska 
Liquor Control Commission, 140 N W.2d 668, 179 
Neb. 817. 

§ 911. General Considerations 

page 108 

Similarly, an amendment to such 
statute precluding such discharge does 
not violate equal protection.^^ ^ How¬ 
ever, a statute governing exceptions 
from discharge in bankruptcy which 
denies illegitimate children the same 
protection the Bankruptcy Code af¬ 
fords legitimate ones, violates equal 
protection.^^ 

22.5 U.S —Franklin v State of N.M., ex. rel. Dept of 
Human Services, C.A.N.M., 730 F.2d 86 
22.10 U S.—Matter of Pierson, Bkrtcy. Neb., 47 B.R. 
258, overruling In re Fenstermacher, 31 B.R. 77 


page 110 

§ 914. Immunity from Liability or 
Suit 

53, Pa.—Lyles v. City of Philadelphia, 490 A,2d 936, 
88 Pa.Cmwlth. 509. 

page 111 

69. Administrators and staff of state mental 
hospital 

N.C.—Pangburn v. Saad, 326 S.E.2d 365, 73 N.C.App. 
336. 

However, there is authority holding 
that interspousal tort immunity is vio¬ 
lative of equal protection."^^ ^ 

72.5 U.S.—Moran v Beyer, C.A.Ill, 734 F.2d 1245 

§ 915. Support of Persons and Lia¬ 
bility for Public Care 

page 112 

Prohibiting a man from suing the 
natural father of his wife's children for 
reimbursement for necessaries, while 
permitting an unmarried woman to sue 
the natural father of her children, does 
not violate equal protection. 

80.5 Ohio—Weinman v. Larsh, 448 N.E.2d 1384, 5 
Ohio St.3d 85, 5 O.B.R. 138. 

page 113 

86. Defendant’s estate 

Ohio—State ex rel. Dept, of Mental Health and Mental 
Retardation, Section of Reimbursement Services v. 
Talikka, 469 N.E.2d 888, 13 Ohio App.3d 420, 13 

O. B.R. 507. 

§ 920. General Considerations 

page 120 

78.-79. Cal.—Fein v. Permanente Medical Group, 
211 Cal.Rptr. 368, 695 P.2d 665, 38 C.3d 137, 
app.dism. 106 S.Ct. 214, 88 L.Ed.2d 215. 

81. Limitation on non-economic loss recovery 

U.S—Hoffman v. US, C.A.9 (Cal.), 767 F.2d 1431. 

§ 921. Operation of Motor Vehicles 
and Aircraft 

page 122 

98. Distinction between employed and unem¬ 
ployed persons 

Kan.—Bumss v Northern Assur. Co of America, 691 

P. 2d 10. 236 Kan. 326, cert. den. 106 S.Ct. 72, 88 
L Ed.2d 58. 

§ 922. Wrongful Death 

page 124 

22. Crime victims compensation statutes 

Ind—Holhs v. State, App. 2 Dist., 468 N.E.2d 553. 

§ 925. -Particular Provisions 

page 130 

97. Exempt unless stated number employed 

Mich,—Eastway v. Eisenga, 362 N.W 2d 684, 420 Mich. 
410 overruling Gallegos v. Glaser Crandell Co., 388 
Mich. 654, 202 N.W.2d 786. 

7. Exposure to silica 

Ohio—Caruso v. Aluminum Co. of America, 473 
N.E.2d 818, 15 Ohio St.3d 306, 15 O.B.R. 436 
overruling State, ex rel. Lourin v. Indus. Comm., 
138 Ohio St. 618, 37 N.E.2d 595. 



16C CJS 2 


§ 925 CONSTITUTIONAL LAW 


Page 130 

Stepchildren, It is not a violation 
of equal protection to allow non-legally 
dependent stepchildren to recover 
death benefits under a workers’ com¬ 
pensation act"^^ 

7.5. N.C.—Winstead v. Derreberry, 326 S.E.2d 66, 73 
N.CApp. 35. 


§ 940. Miscellaneous 

page 170 

Firearms 

(2) Ordinance prohibiting possession of handguns val¬ 
id. 

Ill.—Kalodimos v. Village of Morton Grove, 470 
N E.2d 266, 83 Ill.Dec. 308, 103 I11.2d 483 


page 132 

27. Elimination of benefits upon eligibility 

Ky.—Brooks v. Island Creek Coal Co., App., 678 

S.W.2d 791. 

page 134 

57. Iowa—Seivert v. Resnick, 342 N.W 2d 484 

§ 928, Civil Rights or Personal 
Rights and Relations In 
General 

page 141 

58-59. U.S.—Akron Center for Reproductive Health, 
Inc. V. City of Akron, DC. Ohio, 479 F.Supp 
1172, affd. in part, revd. in part on oth.grds. 631 
F.2d 1198, cert. den. 102 S.Ct. 2268, 456 U.S. 989, 
73 L.Ed.2d 1283, affd. in part, revd. in part on 
oth.grds. 103 S.Ct. 2481, 462 U S. 416, 76 L.Ed.2d 
687, on remand 604 FSupp 1268, 1275. 

page 142 

§ 929. Aliens 

68. U.S.—Louis V. Nelson, D.C.Fla., 544 F Supp 973, 
affd. in part, revd in part on oth.grds. CA., 711 
F.2d 1455, on reh. 727 F.2d 957, reh den. 733 
F.2d 908, affd. 105 S.Ct. 2992, 86 L Ed.2d 664. 

page 143 

79. Intelligence Surveillance 

U.S—U.S V. Duggan, CANY., 743 F.2d 59 

§ 931. Discrimination as to Locali¬ 
ties 

page 149 

36. Incorporation of city 

Or.—Aloha Incorporation Advisory Committee v. Port¬ 
land Metropolitan Area Local Government Bound¬ 
ary Com’n, 695 P 2d 941, 72 Or.App 299, review 
den. 700 P.2d 251, 299 Or. 203. 

page 163 

§ 938. -Juvenile Delinquents 

62. Ill.—People v. J S., 469 N.E.2d 1090, 83 Ill.Dec. 
156, 103 I11.2d 395. 

64. Iowa—Kyle v. State, 322 N.W.2d 299, app. after 
remand 364 N.W.2d 558. 

page 164 

71. U.S.—In Interest of M.A., 1 Dist., 477 N.E.2d 27, 
87 niDec. 426, 132 Ill.App.3d 444. 

§ 939. Property 

page 167 

12. Public title to roadway acquired by ad¬ 
verse use 

Colo.—Board of County Com’rs of Saguache County v. 
Flickinger, 687 P.2d 975, 

page 169 

36. S.C—Wilson v. Jones, 314 S.E.2d 341, 281 S.C. 
230. 


page 172 

74. Cockfighting prohibition 

Wash.—State v Ham, 691 P.2d 239, 39 Wash.App. 7 

§ 956. State or Federal Involvement 
in Private Conduct Gener¬ 
ally 

page 208 

70. National Collegiate Athletic Association 

(1) Activities constitute state action. 

U S.—Pansh v. NCAA, C. A La, 506 F 2d 1028—Re¬ 
gents of the University of Minnesota v. NCAA, 
C A Minn, 560 F2d 352, app.dism. 98 S.Ct 600, 
434 U.S. 978, 54 L.Ed.2d 472 
D C.—Howard University v National Collegiate Athlet¬ 
ic Ass’n, CA, 510 F2d 213, 166 U.S.AppD.C 
260. 

(2) Activities do not constitute state action. 

U S —Arlosoroff v National Collegiate Athletic Ass’n., 
C A.N C., 746 F.2d 1019, declining to follow Re¬ 
gents of the University of Minnesota v NCAA, 510 
F.2d 213, Parish v. NCAA, 506 F.2d 1028. 

§ 957. -Close Nexus or Symbi¬ 

otic Relationship; Public 
Function Doctrine 

page 213 

11. La.—Carlin Communications, Inc v South Cent. 
Bell Telephone Co., App. 4Cir., 461 So 2d 1208. 

§ 960. - Set-Off; Summary De¬ 

tention or Seizure of Prop¬ 
erty 

page 216 

In various situations, distraint for 
rent has been held to involve state 
action.^°^ 

50.5. Padlocking by law officers 
N.J.—Callen v. Sherman’s, Inc., 455 A.2d 1102, 92 N J. 
114. 

§ 966. Rights, Interests, or Benefits 
Protected 

page 238 

55. U.S.—Golden State Transit Corp v. City of Los 
Angeles, C.A.Cal, 686 F.2d 758, cert. den. 103 
set 729, 459 US. 1105, 74 LEd.2d 954, on 
remand 563 FSupp. 169, affd. 726 F2d 1430, 
cert.den. 105 S Ct 1865, 85 L.Ed 2d 159. 

56. U.S—Shango v. Jurich, CA.IIl., 681 F.2d 1091, 
on remand 608 F.Supp. 931. 

Albers v. Whitley, D.C.Or., 546 F.Supp. 726, 
affd. in part, revd. in part on oth.grds, 743 F.2d 
1372, cert, gr 105 S.Q. 2700, 86 L.Ed.2d 716. 

§ 967. Essential Requisites and Suf¬ 
ficiency in General 

page 245 

6. U.S.—Holbrook v. Pitt, CA.Wis.. 643 F.2d 1261, 

app. after remand 748 F.2d 1168. 

page 246 

7. U.S.—Holbrook v. Pitt, CA.Wis., 643 F.2d 1261, 

app. after remand 748 F.2d 1168. 


8. State procedural protections cannot define 
what process is due 

US—Shango v Junch, C.A.Ill., 681 F.2d 1091, on 
remand 608 FSupp. 931. 

§ 968. Procedural Aspect 

page 256 

56. U.S.—Hyde v, Jefferson Pansh Hospital District 
No. 2, D.C.La., 513 F.Supp. 532, revd on oth. 
grds. 686 F 2d 286, revd. on oth.grds. and remd. 
104 S.Ct. 1551, 80 L.Ed.2d 2, on remand 764 F.2d 
1139. 

§ 971 . -Rational Basis or Strict 

Scrutiny Test for Validity 

page 274 

63. Strict scrutiny not required 

U.S.—Gold Cross Ambulance v. City of Kansas City, 
DC.Mo., 538 F.Supp. 956, affd., C.A., 705 F2d 
1005, cert den. 105 S.Ct. 1864, 85 L.Ed.2d 158. 

§ 973 . -Retroactive or Retro¬ 

spective Laws; Change in 
Law 

page 279 

12. U.S.—Karl v. Bryant Air Conditioning Co., C.A. 
Mich., 705 F.2d 164. 

§ 974. -Vagueness; Over¬ 

breadth 

page 284 

49. Ill.—People v. Gurell, 456 N.E.2d 18, 74 Ill.Dec. 
516, 98 Ill 2d 194. 

§ 975. -Classification; Discrim¬ 

ination 

page 290 

82. U.S —Louis v. Nelson, D.C.Fla., 544 F.Supp. 973, 
affd. in part, revd. in part on oth.grds, C.A., 711 
F2d 1455, on reh. 727 F.2d 957, reh. den. 733 
F2d 908, affd. 105 S.Ct 2992, 

§ 976. Effect on Police Power 

page 294 

8. U.S.—Kealey Pharmacy & Home Care Service, Inc. 

v Walgreen Co., D.C.Wis., 539 F.Supp. 1357, 
affd. 761 F2d 345. 

page 295 

9. Gun control 

Ill—Kalodimos v. Village of Morton Grove, 470 
N.E 2d 266, 83 Ill.Dec. 308, 103 ni.2d 483. 

page 296 

14. U.S.—Kealey Pharmacy and Home Care Service, 
Inc. v. Walgreen Co., D.C.Wis, 539 F.Supp. 1357, 
affd. 761 F.2d 345. 

page 297 

18. U.S,—Gold Cross Ambulance v. City of Kansas 
City, D.C.Mo,, 538 F.Supp. 956, affirmed, C.A., 
705 F.2d 1005, cert. den. 105 S.Ct. 1864, 85 L.Ed. 
158. 

page 303 

§ 978, Nature and Requisites of Life 
or Liberty Interests 

57. Gross negligent assistance to accident vic¬ 
tim not unconstitutional 

U.S—^Jackson v City of Joliet, C.A.Ill., 715 F.2d 1200, 
cert. den. 104 S.Ct. 1325, 465 U.S. 1049, 79 
L Ed.2d 720. 
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page 304 

70. Infirm’s right to serve on jury 
U.S.—Hill V. Shelby County, D.CAla., 599 F.Supp 
303 

76. U.S.—Shango v Junch, C.A.Ill., 681 F2d 1091, 
on remand 608 F.Supp. 931. 

§ 980. Reputation or Community 
Standing; Stigmatizing Ac¬ 
tion 

page 307 

94. State law created interest in return of 
criminal identification material 
U.S.—Anderson v. City of New York, 611 F Supp. 481. 
97. Termination of employment 
U.S.—Hewitt V. Grabicki, D.C.Wash., 596 F Supp. 297 

§ 982. In General 

page 314 

46. U.S.—Davis V. Ball Memorial Hospital Ass’n, 
C.A.Ind., 640 F.2d 30, app. after remand 753 F.2d 
1410. 

page 315 

49. U.S.—Shango v. Jurich, C.A.Ill., 681 F.2d 1091, 
on remand 608 F.Supp. 931. 

51. U.S.—Shango v. Jurich, C.A.I11., 681 F.2d 1091, 
on remand 608 F.Supp. 931. 

page 319 

A postdeprivation hearing has been 
held to satisfy due process where the 
deprivation resulted from the unautho¬ 
rized failure of state agents to follow 
established state procedure/^ ^ even 
where the deprivation was intention- 

aiw.io 

66.5. U.S.—Parratt v. Taylor, Neb., 101 S.Ct 1908, 
451 U.S, 527, 68 L.Ed.2d 420. 

66.10 U.S.—Hudson v. Palmer, Va.. 104 S.Ct. 3194, 
82 L.Ed.2d 393, on remand 744 F.2d 22. 

§ 984. Particular Property or 
Rights Protected 

page 324 

16. Utility services 

U.S.—Memphis Light, Gas and Water Division v. Craft, 
Tenn., 98 S.Ct. 1554, 436 U.S. 1, 56 L.Ed.2d 30. 

Myers v. City of Alcoa, C.A.Tenn., 752 F2d 
196, cert. den. 106 S.Ct. 271, 88 L.Ed.2d 225 

§ 985. Property Not Within Protec¬ 
tion of Guaranty 

page 326 

32. U.S.—Phelps v. Housing Authority of Woodruff, 
C.A.S.C., 742 F.2d 816—Edson v. Recht-Goldin- 
Siegcl Properties, C.A.Wis., 745 F.2d 453. 

Wilson V. Walker, D.CMo., 600 F.Supp. 555, 
affd. 777 F.2d 427. 

Infirm’s right to serve on jury 

U.S,—Hill V. Shelby County, D.C.Ala., 599 F.Supp. 
303. 

page 327 

47. U.S.—Hewitt v. Grabicki, D.C.Wash., 596 
F.Supp. 297. 


CONSTITUTIONAL LAW § 1013 

Page 406 


§ 986. Other Particular Property, 
Rights, and Interests 

page 329 

66. Private ambulance service 

U.S —Gold Cross Ambulance v City of Kansas City, 
DC.Mo., 538 FSupp. 956, affd. 705 F.2d 1005, 
cert, den 105 SCt. 1864, 85 LEd.2d 158 

page 345 

§ 991. Impairment of Grant or 
Franchise 

79. Competition not taking of property with¬ 
out due process 

NC—Stillings v City of Winston-Salem, 319 S.E.2d 
233, 311 N.C. 689 

page 357 

§ 995. -Entrapment or Out¬ 

rageous Government Con¬ 
duct 

65. Narcotics case 

(3) Other matters. 

U.S.—U.S V Caldwell, C.A.Tex., 750 F.2d 341, cert, 
den. 105 S.Ct 1873, 85 L.Ed.2d 166-U.S. v. Maz- 
zclla, C A 8 (Ark.), 768 F.2d 235, cert, den 106 
SCt. 528, 88 LEd.2d 460. 

page 358 

66. Informant contingency fee 

Fla.—State v. Glosson, 462 So.2d 1082 

67. U.S.—U.S. v. Kaminski. C.A.I11., 703 F.2d 1004— 
U.S. v Belzer, C A.Ind., 743 F.2d 1213, cert den. 
105 S.Ct. 788, 83 L.Ed.2d 781. 

Hawaii—State v Tookes, 699 P.2d 983 

Mich.-People v. Conte, 304 N.W2d 485, 104 Mich. 
App. 73, affd. 365 N.W2d 648, 421 Mich. 704. 

Abscam operation 

(3) Other matters 

U.S.—U.S. v. Jenrette, C.A., 744 F.2d 817, cert. den. 
105 S.Ct. 2321, 85 L.Ed.2d 840. 

§ 996. Creation or Definition of Of¬ 
fenses 

page 361 

76, U.S —City of Akron v. Akron Center for Repro¬ 
ductive Health, Inc., Ohio, 103 S.Ct. 2481, 462 
U.S. 416. 76 L.Ed.2d 687, on remand 604 F.Supp 
1268 and 604 F.Supp 1275. 

77. U S.—U.S. v. Anzalone, C.A. 1 (Mass.), 766 F.2d 
676. 

page 363 

In various other situations, vicarious 
liability has been upheld.^ ^ 

90.5 Motor vehicles 

Mont.—City of Missoula v. Shea, 661 P.2d 410 overrul¬ 
ing State v Jetty, 176 Mont. 519, 579 P.2d 1228. 

§ 997. -Certainty and Definite¬ 

ness 

page 372 

13. Jostling 

N.Y.—People v. Nelson, 487 N Y.S.2d 674, 127 Misc.2d 
820. 

page 375 

§ 999. -Judicial Action or Con¬ 

struction 

33. U.S.—U.S. ex rel. Reed v. Lane, C.A. 7 (Ill.), 759 
F.2d 618. 


page 389 

§ 1008. Preliminary Complaint and 
Warrant 

82. Mailing to old address 

Minn.—State v McCollor, App., 359 N.W,2d 641. 

§ 1009. Arrest or Detention 

page 392 

Where a warrant has been properly 
issued, an arrest is constitutional, even 
if the officer who sought the warrant 
acted maliciously.^^ ^ 

15.5. U S —Smith v. Gonzales, C.A.La., 670 F.2d 
522, reh den. 677 F.2d 113, cert. den. 103 S.Ct. 
1137, 74 L.Ed.2d 984, reh. den. 103 S.Ct. 772, 459 
U.S. 1137, 74 L.Ed.2d 984-Jureczki v City of 
Seabrook, Tex., CA.5 (Tex.), 760 F.2d 666, reh. 
den. 765 F.2d 1120. 

page 394 

34. Obtaining independent blood tests 

Denial of nght to obtain evidence regarding blood test 
generally see infra § 1058. 

page 397 

§ 1011. -Pretrial Detainees 

69. U.S.—Albers v. Whitley, D.COr, 546 F.Supp. 
726, affd. in part, revd. in part on oth. grds 743 
F.2d 1372, cert. gr. 105 S.Ct 2700, 86 L.Ed.2d 
716. 

The rights of pretrial detainees are 
governed by the due process clauses 
rather than by the Eighth Amend- 
ment.’°5 

70.5 N.Y.—Powlowski v. Wullich, 4 Dept., 479 N.Y. 
S.2d 89, 102 A.D 2d 575. 

page 398 

74. U.S.—Garcia v. Salt Lake County, C.A. 10 (Utah), 
768 F 2d 303. 

§ 1012. Bail or Release on Own Re¬ 
cognizance 

page 402 

14. Dangerousness justifies denial 

U.S.—U.S. V. Hazzard, D.C.Ill., 598 F.Supp 1442. 

page 404 

41. Factors state courts may consider 

U.S.—Marks v. Zelmski, D.C.N.J., 604 F.Supp. 1211. 

A defendant’s complaint about pro¬ 
cedures under a federal bail statute 
used to deny him bail does not impli¬ 
cate the Eight Amendment.'^^-^ 

41.5 U S.—U.S. V. Giangrosso, C.A.7 (lU.). 763 F.2d 
849. 

§ 1013. Preliminary Hearing or Ex¬ 
amination and Commit¬ 
ment 

page 406 

59. U.S.—Llaguno v. Mingey, C.A.Ill.. 739 F.2d 1186. 
on reh. 763 F.2d 1560-^leman v. Frantz, C.A. 
Ind., 754 F.2d 719. 
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§ 1018 CONSTITUTIONAL LAW 


Page 406 

§ 1018. Preindictment Delay 

page 414 

35. Ohio—State v. Luck, 472 N E.2d 1097, 15 Ohio 
St.3d 150, 15 O.B.R 296, cert. den. 105 S.Ct 
1845, 85 L.Ed.2d 144, reh. den. 105 S.Ct. 2170, 85 
L.Ed.2d 527 


page 447 

27. U.S.—U S. ex rel. Bracey v. Fairman, CA.Ill ,712 
F2d 315. 

Corroboration that child complained of sexual 
abuse admissible 

Ill —In Interest of R.D., 5 Dist, 476 N.E.2d 62, 86 
IllDec. 886, 143 Ill.App.3d 612 


page 415 

48. N.Y.—People v. Hoff, 2 Dept., 487 N Y.S.2d 851, 
110 A.D.2d 782. 

page 417 

54. U.S.—U.S. V Mills, CA.Cal., 641 F.2d 785, cert, 
den. 102 S.Ct. 409, 454 US. 902, 70 L.Ed.2d 221, 
app. after remand 704 F.2d 1116, revd. on oth. 
grds. 104 S.a. 2292, 81 L.Ed2d 146, on remand 
738 F.2d 1068. 

55. U.S.—U.S. V. Mills, C.A.Cal, 641 F.2d 785, cert, 
den. 102 S.Ct. 409, 454 U.S. 902, 70 L.Ed 2d 221, 
app. after remand 704 F.2d 1116, revd. on other 
grounds 104 S.a. 2292, 81 L.Ed.2d 146, on re¬ 
mand 738 F.2d 1068. 

56. U.S.—U.S. V. Mills, C.A.Cal., 641 F 2d 785, cert, 
den. 102 S.Q. 409, 454 U.S. 902, 70 L.Ed 2d 221, 
app. after remand 704 F.2d 1116, revd. on other 
grounds 104 S.Ct. 2292, 81 LEd.2d 146, on re¬ 
mand 738 F.2d 1068. 

page 429 

§ 1024. -Plea of Guilty 

70. Adrisements essential to informed judg* 
ment 

Ind.—Austin v. State, 468 N.E.2d 1027. 

page 430 

78. U.S.—Mabry v. Johnson, Ark., 104 S.Ct. 2543, 
467 U.S. 504, 81 L.Ed.2d 437, on remand 752 F.2d 
313. 

page 431 

82. Self-incrimination 

U.S.—Williams v. Meachum, D.C.Okl., 592 F.Supp 
281, 

However, an inquiry into the factual 
basis of a guilty plea is not necessary 
to assure due process.*’-^ 

87.5 U.S.—Roddy v. Black, C.A.Ky., 516 F.2d 1380, 
cert. den. 96 S.Ct. 226, 423 U.S. 917, 46 L Ed.2d 
147_-wmbright v. Smith, C.A.N.Y.. 745 F.2d 
779. 

92, Neb.—State v. Jones, 355 N.W.2d 227, 218 Neb. 
382. 

page 432 

98. Judge’s conduct held not coerciye 

U.S.—^Damiano v. Gaughan, C.A.l (Mass.), 770 F.2d 1. 

page 433 

10. U.S.—Mabry v. Johnson, Ark., 104 S.Ct. 2543, 
467 U.S. 504, 81 L.Ed.2d 437, on remand 752 F.2d 
313. 

Spann V. Wainwright, C.A.Fla., 742 F.2d 606, 
reh. den. 753 F.2d 1107, cert. den. 106 S.Ct. 95, 88 
L.Ed.2d 77. 

Guilty plea or depriyation of liberty 
lU.—People V. Boyt, 2 Dist., 471 N.E.2d 897, 84 Ill.Dec. 
131, 129 IU.App.3d 1. 

page 445 

§ 1030. Adnussibility in general 

16. Defense counsel stipulation unfayorable to 
defendant 

U.S.—Government of Virpn Islands v. Zepp, CA.Vir- 
gin Islands, 748 F.2d 12S. 


page 451 

§ 1032. -Postarrest Silence of 

Accused 

68. U.S.—Ferreira v. Fair, C.A Mass., 732 F.2d 245 
cert.den 105 S.Ct. 430, 83 L.Ed.2d 356. 

page 452 

74. Refusal to make written statement where 
unsolicited oral statement of innocence 
made 

Conn—State v. Green, 480 A.2d 526, 194 Conn 258, 
cert, den 105 S Ct. 964, 83 L.Ed.2d 969. 

75. US.—Weir v. Wilson, C.A.Ky., 744 F2d 532, 
cert. den. 105 S.Ct. 1215, 84 L.Ed 2d 356. 

76. Failure to allege shooting accidental 
N.C.—State v. McGinnis, 320 S.E.2d 297, 70 N.C App 

421. 

§ 1036. Use of Perjured or Falsified 
Evidence 

page 458 

19. Okl.—Hall v State, Cr., 650 P 2d 893, app. after 
remand 698 P.2d 33. 

§ 1038. In General 

page 467 

70. Lack of mental capacity 

Vt.-State V. Harvey, 497 A.2d 356, 145 Vt. 654. 

page 468 

80. Mich.—People v. Wallach, 312 N.W.2d 387, 110 
Mich.App. 37, vac. on oth.grds. 331 N.W.2d 730, 
417 Mich 937, on remand 345 N.W.2d 607, 131 
Mich.App. 539, vac. on oth.grds. 366 N.W,2d 8, 
422 Mich 874, on remand 372 N.W.2d 609, 143 
Mich.App. 537. 

§ 1039. Right to Counsel 

83. U.S.—Stumes v. Solem, C A.S.D. 671 F 2d 1150, 
reversed on oth.grds 104 S.Ct. 1338, 79 L.Ed.2d 
579, on remand 752 F2d 317, cert.den. 105 S.Ct. 
2145, 85 L.Ed.2d 502. 

84. Mich,—People v. Paintman, 315 N.W.2d 418, 412 
Mich. 518, cert. den. 102 S.Ct. 2280, 456 U.S. 995, 
73 L.Ed.2d 1292, app. after remand 361 N.W.2d 
755, 139 Mich.App. 161. 

page 469 

However, where the accused has in¬ 
voked his right to counsel, is released 
from custody, and subsequently 
waives his rights, the waiver is val- 

89.5 Ala.—Ex parte Dunkins, 437 So.2d 1356, cert, 
den. 104 S.Ct. 1329, 465 U.S, 1051, 79 L.Ed.2d 
724. 

§ 1041. General Considerations 

page 472 

However, it has been held that 
where there is no allegation that im¬ 
permissibly suggestive procedures 
were used, due process does not condi¬ 


tion admissibility of identifiable testi¬ 
mony on proof of its reliability. 

14.5 Wash.—State v. Vaughn, 682 P.2d 878, 101 
Wash.App 171, disapproving State v. Abernathy, 
644 P.2d 691, 31 Wash.App. 14. 

page 476 

40. Tex.—Gauldin v State, App. 2 Dist., 632 S.W.2d 
652, affd. 683 S.W.2d 411 

page 477 

46, Tex —Gauldin v. State, App. 2 Dist., 632 S.W.2d 
652, affd. 683 S.W.2d 411: 

§ 1042. Showup or Confrontation 

page 481 

60. One-on-one hospital confrontation 

Mass —Com. v. Harris, 479 N.E.2d 690, 395 Mass. 296. 

§ 1050. Stage of Proceedings 

page 495 

65. Required only for first appeal as of right 
U.S.—Evitts V. Lucey, Ky., 105 S.Ct. 830, 83 L.Ed.2d 
821, reh den. 105 S.Ct 1783, 84 L.Ed.2d 841. 

page 496 

77. Mont.—State v. Armfield, 693 P.2d 1226. 

However, it has also been held that 
an individual under detention for 
drunk driving must, on request, be per¬ 
mitted a reasonable opportunity to 
communicate with counsel before sub¬ 
mitting to a chemical sobriety test, as 
long as such attempted communication 
will not substantially interfere with the 
timely and efficacious administration 
of the test."^^^ 

77.5 Md.—Sites v. State. 481 A.2d 192, 300 Md. 702 

§ 1052. -Tests and Circum¬ 

stances Determining Ef¬ 
fectiveness 

page 502 

29. Failure to communicate plea-bargain offer 
U.S.—U.S. ex rel. Caruso v. Zelinsky, C.A.N.J., 689 
F.2d 435, app. after remand 749 F.2d 25. 

§ 1054. Disclosure of Witnesses or 
Informant 

page 506 

67. U.S.—U.S. V. Valenzuela-Bemal, Cal., 102 S.Ct. 
3440, 458 U.S. 858, 73 L.Ed.2d 1193, on remand 
758 F.2d 363. 

68. U.S.—U.S. V. Valenzuela-Bemal, Cal., 102 S.Ct. 
3440, 458 U.S. 858, 73 L.Ed.2d 1193, on remand 
758 F.2d 363. 

§ 1057. -Absence of Specific Re¬ 

quest 

page 516 

32. U.S.—Garrison v. Maggio, CA.La., 540 F.2d 
1271, reh.den. 544 F.2d 518, cert. den. 97 S.Q. 
2655, 53 L.Ed.2d 258, 431 U.S. 940. 

However, it has also been held that 
where impeaching evidence is not dis¬ 
closed, materiality depends upon 
whether the evidence would have cre¬ 
ated a reasonable doubt about guilt 
which would not otherwise exist.^^-^ 
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32.5 U.S.—U S. V. McCrane, C.A.Pa., 547 F.2d 204— 
U.S ex rel. Smith v. Fairman, C.A 7 (Ill.), 769 
F 2d 386. 

§ 1058. -Performance of Scien¬ 

tific and Other Tests 

page 517 

41. Iowa—State v. Steadman, 350 N.W.2d 172 

42. Wis.—State v. Disch, 351 N.W2d 492, 119 
Wis.2d 461. 

43. Cal.—Application of Newbem, 1 Cal.Rptr 80, 
175 C A.2d 862, 78 A.L.R.2d 901. 

Mass.—Com. v Alano, App., 448 N.E.2d 1122, 388 
Mass. 871. 

Me.—State v. Munsey, 127 A D.2d 79, 152 Me. 198. 
Mich.—People v. Burton, 163 N.W.2d 823, 13 Mich. 
App. 203 

Mo.—State v. Snipes, 478 S.W.2d 299, cert den. 93 

S.Ct. 332, 409 U.S. 979, 34 L.Ed 2d 242. 

S.C.—State V. Lewis, 221 S.E.2d 524, 266 S.C. 45. 

However, it has been held that a 
person who refuses a breathalyzer test 
may be denied a blood test without 
violating due process,although 
there is authority to the contrary 

43.5 S.D.—State v. Zoss, 360 N.W.2d 523. 

43.10 Ariz.—Smith v. Cada, App., 562 P.2d 390, 114 
Ariz. 510. 

45. Wis.—State v. Walstad, 351 N.W,2d 469, 119 
Wis.2d 483, overruling State v. Booth, 295 N.W.2d 
194, 98 Wis.2d 20, and State v. Raduege, 301 
N.W.2d 259, 100 Wis.2d 27. 

46 , Since the publication of the bound volume the case 
of State V. Booth, 295 N.W.2d 194, 98 Wis.2d 20, 
19 A.L.R.4th 498, has been overruled, the court 
holding that preservation would not provide reli¬ 
able or material evidence. 

Wis.—State V. Walstad, 351 N.W.2d 469, 119 Wis.2d 
483. 

§ 1059. Destruction or Loss of Evi¬ 
dence 

page 518 

57. Normal procedure 

(1) Failure to grant defendant's Hitch motion to ex¬ 
clude certain of his statements to arresting deputy who 
had destroyed field notes concerning his questioning of 
defendant was not error absent evidence that destruction 
departed from normal procedure of sheriffs officers 
with regard to preservation of such materials. 

Cal.—People v. Tierce, 5 Dist., 211 Cal.Rptr. 325, 165 
C.A.3d 256, declining to follow People v. Jones, 
193 Cal.Rptr. 663, 145 C.A.3d 751. 

§ 1061. Right to Speedy Trial 

page 522 

87. Appeal period 

(3) Delay attributable to appeal irrelevant 
Cal.—People v. Price, 2 Dist., 211 Cal.Rptr. 642, 165 
C.A.3d 536, review den. 

§ 1065. Joinder, Consolidation, and 
Severance 

page 530 

The simultaneous trial of two de¬ 
fendants in the same courtroom before 
two juries is not per se violative of due 
process.^^ ^ 

41.5 U.S.—U.S. V. Sidman, CA.Cal., 470 F.2d 1158, 
cert. den. 93 S.Q. 948, 409 U.S. 1127, 35 L.Ed.2d 
260~Smith v. DeRobertis, C.A.7 (Ill.), 758 F.2d 
1151, cert. den. 106 S.Ct. 118, 88 L.Ed.2d 96. 


CONSTITUTIONAL LAW § 1079 

Page 581 


DC—U.S. v. Lewis, C.A., 716 F.2d 16, 230 U.S.App 
D C. 212, cert. den. 104 S.Ct. 492, 464 U.S 996, 78 
L Ed 2d 686. 

page 533 

§ 1067. -Composition and Se¬ 

lection of Jury 

70. Selection by sheriff 

(3) Where actual selection of bystander jurors was 
handled by sheriffs employees under sheriff’s supervi¬ 
sion, shenff s involvement in selection of bystander jur¬ 
ors depnved defendant of his right to due process. 
U S.—Anderson v. Frey, C.A.Mo., 715 F.2d 1304, cert, 
den 104 S.Ct. 739, 464 U S. 1057, 79 L.Ed.2d 198. 

page 537 

9. Unanimity on mode of committing offense 

Iowa—Stare v. Bratthauer, 354 N W.2d 774 

§ 1068. Course and Conduct of Trial 
in General 

page 546 

72. U.S.—Brewster v Bordenkircher, C.A W.Va., 745 
F.2d 913, on rearg. 767 F.2d 81. 

§ 1069. Public Trial 

page 548 

89. U.S —Douglas v Wainwnght, D.C.Fla., 521 
F.Supp. 790, affd. in part, revd. in part on oth. 
grds. 714 F.2d 1532, reh. den. 719 F.2d 406, vac. 
on oth. grds 104 S Ct. 3575, 82 L.Ed2d 874, on 
remand 739 F.2d 531, vac. 104 S.Ct. 3580, 82 
L.Ed 2d 879, cert. den. 105 S.Ct. 1170, two cases, 
84 L.Ed2d 321. 

§ 1070. Presence of Accused and 
Counsel 

page 549 

97. U.S.—Proffitt V. Wainwnght, C.A.Fla., 685 F.2d 
1227, reh. den 706 F.2d 311 and 708 F.2d 734, 
cert. den. 104 S Ct. 508, 78 L.Ed.2d 697 and 104 
S Ct. 509, 78 L.Ed.2d 698, app. after remand 756 
F.2d 1500, reh. den. 774 F.2d 1179. 

99. Judge’s inquiry with juror over minor oc¬ 
currence 

U.S.—U.S V. Gagnon, Anz., 105 S.Ct. 1482, 84 
L.Ed.2d 486, reh. den. 105 S.Ct. 2350, 85 L.Ed.2d 
865, conf. to 764 F.2d 1324. 

page 550 

16. Failure to deliver jury note to judge 

Alaska—Wamser v. State, 652 P.2d 98. 

Content relevant 

U.S.—Booker v. Israel, D.C.Wis., 610 F.Supp. 1310. 

page 554 

§ 1072, Right to Qualified and Com¬ 
petent Judge 

47. Cause for removal undefined 

U.S.—US. V. Canel, C.A.Virgin Islands, 70S F.2d 894, 
cert den. 104 S.Ct. 165, 166, 464 U.S. 852, 78 
L.Ed.2d 151. 

48. Appeal available 

Wyo.—Canaday v. State, 687 P.2d 897. 

49. Trial de novo 

(3) No violation where trial de novo available 
N.Y.—People v. Skrynski, 366 N.E.2d 797, 42 N.Y.2d 

218, 397 N.Y.S.2d 707. 

(4) Absolute right to trial de novo unnecessary 
N.Y.—People v, Charles F„ 458 N.E.2d 801, 60 N.Y.2d 

474, 470 N.Y.S.2d 342. 


§ 1073. Actions and Comments of 
Judge, Jury or Prosecutor 

page 560 

6, Conn—State v. Pelletier, 490 A.2d 515, 196 Conn. 

32 

7. Tex.—Taylor v State, App. 2 Dist., 632 S.W.2d 

693, affd. 684 S.W.2d 682. 

page 562 

§ 1074. Reception of Evidence; Wit¬ 
nesses 

16. Mich.—People v. Jackson, 319 N.W.2d 613, 114 
Mich.App. 649, revd. on oth. grds. 365 N.W.2d 
56, 421 Mich. 39, cert. gr. 105 S.Q. 2654, 86 
LEd.2d 271. 

page 566 

40. Moral turpitude required 
Cal.—People v. Castro, 211 Cal.Rptr. 719, 696 P.2d 
111, 38 C.3d 301. 

44. Fla.—Demps v. State, 416 So.2d 808, app. after 
remand 462 So.2d 1074. 

page 567 

There is no need for a separate hear¬ 
ing to determine whether the prosecu¬ 
tion has threatened or coerced a prose¬ 
cution witness into testifying."^-^ 

46.5 Rape victim 

U.S.—Harris v White, C.A.Mo., 745 F.2d 523. 

page 568 

65. Use of prior convictions does not deny 
right to testify 

Cal.—People v. Guillen, 4 Dist., 215 Cal.Rptr. 174, 169 
C.A 3d 349, review gr. 217 Cal.Rptr. 685, 704 P.2d 
752. 

§ 1075. Instructions 

page 570 

87. U.S.—Clark v. Jago, C.A.Ohio, 676 F2d 1099, 
cert. den. 104 S.Ct. 2360, 80 L.Ed.2d 832, on 
remand 600 F.Supp. 1520. 

§ 1076. Indigents; Transcripts and 
Financial Aid 

page 575 

When a defendant has made a pre¬ 
liminary showing that his sanity at the 
time of the offense is likely to be a 
significant factor at trial, the due pro¬ 
cess clause requires that a state pro¬ 
vide access to a psychiatrist’s assist¬ 
ance, if the defendant cannot other¬ 
wise afford one,'^^-^ 

43.5 U.S.—Ake v. Oklahoma, Okl., 105 S.Ct. 1087, 
84 L.Ed.2d 53.' 

§ 1079. Sentence and Punishment in 
General 

page 579 

77. Pa.—Com. v. Cooke, 492 A.2d 63, 342 Pa.Super. 
58. 

page 581 

90. M^ority vote 

(2) Majority vote sufficient for recommendation of 
death sentence. 

Fla.—Alvord v. State, 322 So.2d 533, cert. den. 96 S.Ct. 
3239, 428 U.S. 923, 49 L.Ed.2d 1226, reh. den. 97 



16C CJS 6 


§ 1079 CONSTITUTIONAL LAW 

Page 581 


S.Ci. 195, 429 U.S. 874, 50 L Ed 2d 157—James v 
State, 453 So 2d 786, cert den. 105 S Ct. 608, 83 
L.Ed 2d 717. 

§ 1080. Nature and Extent 

page 584 

A court may not order a convicted 
defendant to return allegedly stolen 
property without providing the defend¬ 
ant notice and a hearing.'^^ 

15.5 Cal—People V Chabeear, 1 Dist., 209 Cal.Rptr 
218, 163 CA3d 153—People v. Lawrence, 295 
P2d 4, 140 C.A.2d 133. 

19. Greater sentence than proposed 

(2) Judge’s failure to affirmatively e.xplain on the 
record reasons for more severe sentence than was pro¬ 
posed in plea agreement which defendant rejected did 
not violate due process in absence of evidence indicating 
judicial vindictiveness 

U.S.—US. V. Lippert, CA.Ohio, 740 F2d 457, cert, 
den. 105 S.Ct. 1200, 84 L Ed 2d 344 

22. Mandatory indeterminate sentence or plea 
bargain 

N.Y —People v. Felix, 446 N.E2d 757, 58 N Y 2d 156, 
460 N.Y.S.2d 1. 

page 585 

§ 1081. -Costs and Fines; Cred¬ 

it for Time in Custody 

31. Restitution fine set at sentencing hearing 
Cal.—People v. Wyman, 3 Dist., 212 Cal.Rptr. 668, 166 
CA.3d 810. 

page 586 

38. No violation where imprisonment not con¬ 
tingent on payment 

Cal.—People v. Long, 5 Dist., 210 Cal Rptr. 745, 164 
C.A.3d 820. 

No violation where aggregate sentence below 
maximum 

La.—State v. Coon, App. 2 Cir., 475 So.2d 33. 

page 587 

§ 1082. -Cruel and Unusual 

Punishments 

56. U.S —Eddings v. Oklahoma, Okl., 102 S.Ct. 869, 
455 U.S. 104, 71 L.Ed.2d 1, app. after remand 688 
P 2d 342, cert. den. 105 S.Ct. 1750, 84 L.Ed.2d 
814. 

page 588 

57, Tex.—Stewart v. State, Cr.App., 686 S.W.2d 118, 
cert. den. 106 S.Ct. 190, 88 LEd.2d 159. 

§ 1083. -Death Penalty 

page 589 

66 . Ga.—Hance v. State, 268 S.E.2d 339, 245 Ga. 856, 
cert. den. 101 S.Ct. 796, 449 U.S. 1067, 66 L.Ed 2d 
611, reh. den. 101 S.Ct. 958, 449 U.S. 1135, 67 
L.Ed.2d 122, hab. corp. gr. 696 F.2d 940, cert, 
den. 103 S.Ct. 3544, 463 U.S. 1210, 77 L.Ed.2d 
1393. 

An aggravating circumstance must 
genuinely narrow the class of persons 
eligible for the death penalty 

66.5 U.S.—Zant v. Stephens, Ga., 103 S.Ct. 2733, 462 
U.S. 862, 77 L.Ed.2d 235, on remand 716 F.2d 
276. 

Circumstance duplicating element of crime in- 
vaUd 

U.S.—Collins V. Lockhart, C.A.Ark., 754 F.2d 258, 
cert. den. 106 S.Ct. 546, 88 L.Ed.2d 475. 


68, U S —Zant v. Stephens, Ga., 103 S.Ct 2733, 462 
U.S 862, 77 LEd.2d 235, on remand 716 F.2d 
276 

Ga —Ross v State, 326 S.E 2d 194, 254 Ga. 22, cert, 
den 105 S Ct 3490, 87 L Ed 2d 623, reh. den 106 
S Ct. 19, 87 L Ed.2d 697. 

page 590 

74. U S.—Sullivan v Dugger, C A Fla., 721 F.2d 719. 

§ 1084. -Enhanced or Extended 

Sentence 

77. NC—State v Todd, 326 S.E2d 249, 313 N.C 

no. 

Time of prior offenses 

(3) Fact that enhancement provision applies to con¬ 
victions under laws enforced prior to effective date of 
new’ law does not make it violation of due process. 
Pa—Com v Hernandez, 488 A.2d 293, 339 Pa.Super 
32. 

page 593 

§ 1085. In General 

94. Hearing on mitigation unnecessary for 
mandatory life sentence 
Wash —State v Dictado, 687 P.2d 172, 102 Wash.2d 
277 

page 594 

5. Aggravating factor requiring minimum sen¬ 
tence 

Pa.—Com v. Wnght, 494 A.2d 354, cert, gr 106 S.Ct. 
58, 88 L Ed 2d 47. 

The procedural requirements of a 
statute providing that a sentence may 
include restitution to victims have been 
held consistent with due process.'®^ 

10.5 us.—U.S. v Satterfield, CA.Ala, 743 F2d 
827, on remand 599 F.Supp. 958, cert. den. 105 
S.Ct 2362, three cases, 86 LEd 2d 262. 

U S v. Ciambrone. D.C.N.Y., 602 F.Supp. 563. 

§ 1090, Sentence on Withdrawal of 
Plea of Guilty, Retrial, or 
Trial De Novo 

page 605 

5. W.Va.—State v. Bonham, 317 S.E.2d 501. 
page 609 

§ 1093. Probation or Suspension of 
Sentence 

47. Ill.—People v. Mathey, 458 N.E2d 499, 76 HI. 
Dec 99, 99 I11.2d 292 

§ 1095. General Considerations 

page 613 

Various statutory procedures for the 
determination of the sanity of a person 
already convicted and under sentence 
of death have been upheld as consist¬ 
ent with due process. 

83.5 U.S.—Solesbee v. Balkcom, Ga., 70 S.Ct. 457, 
339 U.S. 9, 94 L.Ed. 604, reh. den. 70 S.Ct. 618, 
339 U.S. 926, 94 L.Ed. 1348. 

Goode V. Wainwright, C.A.Fla., 731 F.2d 1482— 
Ford v. Wainwright, C.A.Ha., 752 F.2d 526, reh. 
den. 765 F.2d 154, cert. gr. 106 S.Ct. 566. 

85. Noncompliance not shown 

(3) Other matters. 

U.S.—U.S. V, aidwell, C.A.Tex., 750 F.2d 341, cert 
den. 105 S.Ct 1873, 85 L.Ed.2d 166. 


§ 1097. -Sources and Nature 

page 616 

16. U.S.—Albers v. Whitley, D.C.Or., 546 F.Supp. 
726, affd. in part, revd. in part on oth. grds. 743 
F2d 1372, cert. gr. 105 S.Ct. 2700, 86 L.Ed.2d 
716. 

A due process interest can be cre¬ 
ated by the terms or conditions of a 
sentence. 

18.5 U.S—Shango v Jurich, C.A.Ill., 681 F.2d 1091, 
on remand 608 F.Supp. 931. 

Smith V. Stoner, D.C.Ind., 594 F.Supp. 1091. 

page 617 

31. Particular rights or interests 

(4) Release where court retains power to incarcerate 
at later time. 

N.H.—Stapleford v. Perrin, 453 A.2d 1304, 122 N.H. 
1083 

(5) Other matters. 

U.S.—Spruytte v. Walters, C.A.Mich., 753 F.2d 498. 

page 618 

45. Hearing 

(2) U.S.—Albers v. Whitley, D.C.Or., 546 F.Supp 
726, affd. m part, revd. in part on oth. grds. 743 F.2d 
1372, cert. gr. 105 S.Ct. 2700, 86 L.Ed.2d 716. 

page 624 

§ 1100. -Administrative Con¬ 

finement or Segregation 

Where confinement is motivated by 
both administrative and punitive con¬ 
siderations, due process is not required 
if the confinement would have taken 
place even in the absence of punitive 
considerations.^'-^ 

21.5 US.—Sher v Coughlin. C.A.N.Y., 739 F.2d 77. 
22. U.S.—Bartholomew v. Clawson, D.C.Va., 594 

F.Supp. 1121—Tyler v. Rapone, D.C.Pa., 603 
F.Supp 268. 

page 626 

37, U.S.—King v. Jenkins, D.C.Pa., 607 F.Supp. 54. 
page 627 

§ 1102. Correspondence; Visitation; 
Outside publications 

52. Withholding mail 

Whenever inmate’s mail is to be temporarily withheld 
because inmate has been placed in disciplinary deten¬ 
tion, due process requires that inmate receive wntten 
notice of identity of correspondent, reason mail is being 
withheld, and name of withholding officer. 

U.S.—Gregory v. Auger, C.A.8 (Iowa), 768 F.2d 287, 
cert. den. 106 S.Ct. 601. 

page 630 

§ 1104. -Confinement or Segre¬ 

gation 

90. U.S.—Grandison v. Cuyler, D.C.Pa., 600 F.Supp. 
967, revd. 774 F.2d 598. 

page 631 

§ 1105. -Loss of Good Time 

96. Retrospective abolition unconstitutional 

Del.—Johnson v. State, 472 A.2d 1311. 
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Page 685 


page 633 

§ 1106. -What Process Is Due 

12. Cruel and unusual punishment 
U.S.—Albers V. Whitley, D.C.Or., 546 F.Supp. 726, 
affd. in part, revd. in part on oth. grds. 743 F.2d 
1372, cert. gr. 105 S.Ct. 2700, 86 L.Ed.2d 716. 

page 634 

19. Ala.—Kelly v. State, Cr.App., 455 So.2d 1016. 

21. Ala.—Kelly v. State, Cr.App., 455 So.2d 1018 

§ 1107.-Time of Hearing; 

Impartial Decisionmaker; 
Evidence 

page 636 

46. Mass.—Nelson v. Commission of Correction, 456 
N.E.2d 1100, 390 Mass. 379. 

Various other matters concerning 
evidence have been adjudicated.'^®^ 

46.5. Consideration of polygraph results 

N.D.—Shulze v. Satran, 368 N.W.2d 531. 

§ 1108. -Witnesses; Con¬ 

frontation; Cross-Exami¬ 
nation; Appeal 

page 637 

52. Rationale in record or in subsequent testi¬ 
mony 

U.S.—Ponte V. Real, Mass., 105 S.Ct. 2192, 85 L Ed.2d 
553, on remand 482 N.E.2d 1188, 396 Mass. 1001. 

§ 1109. -Other Particular Mat¬ 

ters 

page 638 

66. Lack of in camera informant interview 

Cal.—In re Jackson, 1 Dist., 206 Cal.Rptr. 55, 159 

C.A.3d 866, hearing gr. 

67. Confirmation of test for presence of mari¬ 
juana 

U.S.—Wykoff V. Resig, D.C.Ind., 613 F.Supp. 1504, 
declining to follow Jensen v. Lick, 589 F.Supp. 35. 
69. Mass.—Lamoureux v. Superintendent, Massachu¬ 
setts Correctional Institution, Walpole, 456 N.E.2d 
1117, 390 Mass. 409. 

§ 1110. Rehabilitation, Treatment, 
and Other Prerelease Pro¬ 
grams 

page 639 

73. W.Va.—Cooper v. Gwinn, 298 S.E.2d 781. 

page 641 

9. U.S.—Dugar v. Coughlin, D.C.N.Y., 613 F.Supp. 
849. 

14. Cal.—Matter of Thomas, 206 Cal.Rptr. 719, 161 
CA.3d 721. 

§ 1111. Transfer from One Institu¬ 
tion to Another 

17. Absence of liberty interest 

(1) U.S.—Shango v. Jurich, C.A.Ill., 681 F.2d 1091, 
on remand 608 F.Supp. 931. 

(5) No federally created liberty interest. 

U.S.—Brown-Bey v. U.S., C.A.I11., 720 F.2d 467. 

page 642 

26. U.S.—Shango v. Jurich, C.A.IU., 681 F.2d 1091, 
on remand 608 F.Supp. 931. 

27, U.S.—Shango v. Jurich, C.A.I11., 681 F.2d 1091, 
on remand 608 F.Supp. 931. 


28. U.S.—Shango v. Jurich. C.A.IIL. 681 F.2d 1091, 
on remand 608 F.Supp. 931. 

§ 1112, In General 

page 645 

Resentencing. Where a sentence is 
illegal and vacated by the court sua 
sponte, the imposition of a longer term 
of imprisonment upon resentencing 
does not violate due process. 

48.5 D C.—Byrd v U S., App , 487 A 2d 616. 

§ 1113. Statutory Postconviction 
Proceedings 

The Constitution does not require 
that an indigent defendant be provided 
a free transcript for use in attacking 
his conviction collaterally, at least 
where such transcript was available on 
direct appeal.®* ® 

58.5 U S —Watts v. State of Tenn., D.C.Tenn., 603 
F.Supp. 494, affd. 746 F 2d 1481 

§ 1114. Appeal and Error 

page 649 

80. Factors considered 

U.S.—US V. Johnson. C.A.Md., 732 F2d 379, cert 
den 105 S.Ct 505, 83 L Ed.2d 396 

§ 1115. Parole 

page 651 

4. Rules and regulations 

U.S.—Mayes v. Trammell, C A Tenn, 751 F2d 175. 

7, U.S—Green v Black, CA.Mo., 755 F2d 687 

10. U.S.—Berard v. State of Vt. Parole Bd., C A.Vt, 
730 F.2d 71—Hilliard v. Board of Pardons and 
Paroles, CA.5(Tex.), 759 F.2d 1190 

page 652 

11. Polygraph tests 

N.D—Vamson v Satran, 368 N.W.2d 533 

In various situations it has been held 
that a parole candidate does/®® or does 
not,^®^° have a due process right of 
access to his parole file. 

15.5 Right created by state parole rule 

U.S—Walker v. Prisoner Review Bd,, DC.Ill., 594 
F.Supp. 556, affd. 769 F.2d 396. 

15,10 U.S—Schuemann v Colorado State Bd. of 
Adult Parole, C.A.Colo., 624 F.2d 172 

§ 1118. In General 

page 655 

50. Mich.—Matter of Madison, 369 N.W.2d 474, 142 
Mich.App. 216. 

No right against double jeopardy 
U.S.—Thompson v. Reivitz, C.A.Wis, 746 F.2d 397, 
cert den. 105 S Ct. 2332, 85 L.Ed.2d 849 

page 658 

§ 1120. Notice and Final Hearing 

79, Wis.—State ex rel. Thompson v. Riveland, 326 
N.W.2d 768, 109 Wis.2d 580. 


§ 1123.-Evidence 

page 663 

22. Reliability or unavailability of declarant 
Md.—Fuller v. State, 495 A.2d 366, 64 Md.App. 339, 
cert.gr 499 A.2d 191, 304 Md. 362. 

§ 1124. -Findings and State¬ 

ment; Judgment or Order 
and Sentence 

page 665 

However, due process does not gen¬ 
erally require a court to indicate that it 
has considered alternatives to incarcer¬ 
ation before revoking probation.®* ® 

38.5 U S.—Black v, Romano, Mo., 105 S.Ct. 2254, 85 
L Ed 2d 636, reh den. 105 S.Ct. 3548, 87 L Ed.2d 
671. 

page 667 

§ 1125. In General 

58. U.S.—Vanes v U S. Parole Com’n, C.A.Ariz., 741 
F.2d 1197 

page 671 

§ 1127. Notice and Final Hearing 

7. US —Vanes v. U.S. Parole Com’n, CA.Anz., 741 
F2d 1197 

§ 1128. -Requisites and Suffi¬ 

ciency of Hearing 

page 674 

26. Mentally retarded witness 

Pa.—Oliver v Com., Pennsylvania Bd of Probation and 
Parole, Cmwlth, 494 A.2d 10 

27. Polygraph test 

Me.—Ingerson v State, 448 A 2d 879, app after re¬ 
mand 491 A.2d 1176. 

page 675 

§ 1129.-Time for Hearing; 

Representation by Coun¬ 
sel 

35. U S —Hopper v. U.S Parole Com’n, C A. Cal., 
702 F.2d 842. 

page 677 

52. Pa.—Coades v Com., Pennsylvania Bd. of Proba¬ 
tion and Parole, 480 A.2d 1298, 84 Pa Cmwlth. 
484 

§ 1133. Incompetency to Stand Tri¬ 
al; Determination of San¬ 
ity 

page 682 

93. Fla —Scott v. State, 420 So.2d 595 

page 685 

30. No violation where means of release avail¬ 
able 

U.S.—Houghton v South, C.A.Mont, 743 F.2d 1438 



§ 1134 CONSTITUTIONAL LAW 


Page 685 

§ 1134. Persons Acquitted on 
Ground of Insanity 

page 688 

51. Wis.—State V. Field, 347 N.W.2d 365, 118 Wis.2d 
269, overruling State ex rel. Kovach v. Schubert, 
219 N.W.2d 341. 64 Wis.2d 612. 

page 689 

65. U.S.—Benham v. Edwards, C.A.Ga., 678 F.2d 
511, vac. on oth. grds. 103 S.Ct. 3565, 77 L.Ed.2d 
1406, on remand 719 F.2d 772, on remand 609 
RSupp. 125. 

68, U.S.—^Williams v. Wallis, C.A.Ala., 734 F.2d 
1434, reh. den. 740 F.2d 979. 


page 690 

§ 1135. Addicts 

It has been held both that a defend¬ 
ant does,^’-^ and does not,’'^ *° have a 
constitutionally protected interest in 
the opportunity for narcotics addiction 
treatment, 

77.5 Cal—People v. Davis. 207 Cal.Rptr. 18, 160 
C.A.3d 970, disagreeing with People v. Salcido, 
169 CalRptr. 597, 112 C.A.3d 994. 

77.10 Cal—People v. Salcido. 169 Cal.Rptr. 597, 112 
C.A.3d 994. 
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§ 1137. Psychopathic or Mentally 
Disordered Sex Offenders 
or Sexually Dangerous 
Persons 

page 693 

19. Mass.—Petition of Thompson, 476 N.E.2d 216, 
394 Mass. 502. 

page 694 

§ 1138. Transfer From Prison to 
Mental Hospital 

24. U.S.—Baugh v. Woodard, D.C.N.C., 604 F.Supp. 
1529. 
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CONSTITUTIONAL 

LAW 

page 9 

§ 1141. Access to Courts 

87. Waiver of right to sue in wage agreement 
U.S.—McCoy V. Goldin, D.CN.Y., 598 F.Supp. 310. 

§ 1142. Statutory provisions 

page 11 

7. Validating previously invalid marriages 
N.C.—Fulton V. Vickery, 326 S.E.2d 354, 73 N.C.App. 
382, review den. 332 S.E.2d 178. 

§ 1145. -Procedural Due Pro¬ 

cess 

page 22 

96. Minn.—Olson v. Ische, 330 N.W.2d 710 

page 24 

5, U.S.—Estate of Portnoy v. Cessna Aircraft Co, 
D.C.Miss., 603 F.Supp 285. 

page 26' 

23. Transient nature of maritime property 
U.S.—Day v. Temple Drilling Co., D.C Miss, 613 
F.Supp. 194. 

§ 1147. Limitation of Remedy 

page 30 

63. Medical malpractice 
(5) Other matters. 

La.—Crier v. Whitecloud, App,, 455 So 2d 1279, writ 
gr. 460 So.2d 594. 

page 35 

§ 1149. Conditions Precedent to Ac¬ 
tions 

However, a statute requiring a per¬ 
son to file a written statement with a 
political subdivision within a prescribed 
period in order to maintain a civil ac¬ 
tion for a specified claim against pri¬ 
vate persons is a violation of due pro- 
cess.^-^ 

3.5 Kan.—Ernest v. Faler, 697 P.2d 870, 237 Kan. 
125— Barr v. Terminix Intern., Inc., 697 P.2d 
1276, 237 Kan. 82. 

§ 1151. Nonresidents 

page 42 

49. U.S.—Snyder v. Hampton Industries, Inc., DC. 
Md„ 521 F.Supp. 130, affd. 758 F.2d 649 

page 43 

64. Failure to support child 

Ill.—In re Marriage of Highsmith, 3 Dist., 474 N E.2d 
915, 86 Ill.Dec. 1. 130 Ill.App.3d 725. 

page 44 

66. Car loan resulting in in-state accident 
N.H.—Tavoularis v. Womer, 462 A.2d 110, 123 N.H. 
423. 

§ 1152. -Foreign Corporations 

70. Continuing contacts at time suit com¬ 
menced unnecessary 

D.C—McDaniel v. Armstrong World Industries, D.C., 
603 F.Supp. 1337. 


CONSTITUTIONAL LAW § 1176 

Page 145 


page 47 

83. Substantial and continuous activity lacking 
DC.—Hughes v A.H Robins Co., Inc., App., 490 
A.2d 1140 

§ 1157. Service of Process 

page 54 

However, a bankruptcy rule autho¬ 
rizing service of process by first class 
mail has been held not to violate due 
process where it is viewed against the 
backdrop of other available procedures 
for remedying any defects or limita¬ 
tions of the rule."^’^ 

47.5 Action vacate default judgment 
U.S.—Matter of Park Nursing Center, Inc, C A. 6, 766 
F.2d 261. 

§ 1159.-Nonresident De¬ 

fendants 

page 62 

93. “Resident business agent” 

Fla—Eagle-Picher Ins., Inc. v. Proverb, App. 4 Dist., 
464 So 2d 658. 

§ 1160. Notice 

page 75 

66. Notice to suspended attorney 
U S.—Irvin L. Young Foundation, Inc v Damrell, 
D.C.Me., 607 F.Supp 705. 

§§ 1161. -Substituted or Con¬ 

structive Notice 

page 78 

83. Defendant’s last known address proper 
Idaho—Evans v. Galloway, 701 P.2d 659, 108 Idaho 

711. 

84. Posting as insufficient 

(3) Posting copy of summons and complaint on ten¬ 
ant’s door 

WVa—State ex rel. Thomas v. Neal, 299 S.E2d 23 
page 79 

89. Nev—Continental Ins Co v. Moseley, 683 P.2d 
20 

§ 1164. Evidence 

page 86 

51. Privileged communications 
(5) U.S.—Coughlin v. Westmghouse Broadcasting 
and Cable, Inc., D.C.Pa., 603 FSupp. 377. 

§ 1168. Course and Conduct of Trial 

page 106 

20. Supplemental oral communiques 
Fla.—Finn v. Finn, 414 So 2d 1149, app. after remand 
464 So.2d 1266. 

page 110 

69. Guardian ad litem improper for mentally 
competent party 

N.H.—Armstrong v. Armstrong, 461 A 2d 103, 123 
N.H 291. 

page 111 

79. No right for driver license suspension 
hearing 

N.H,—State v. Cook, 481 A.2d 823, 125 NH. 452. 


§ 1170. Judgment 

page 116 

17. U.S.—Horizon Creditcorp v. Oil Screw Innovation 
I, CA.Fla, 730 F.2d 1389. 

page 118 

29. Opportunity to vacate 
U.S.—McCulloch V. Washoe County, C.A.Nev,, 720 
F.2d 1020. 

33, Failure to attend court-ordered deposition 
Utah—Synergetics By and Through Lancer Industnes, 
Inc. v. Marathon Ranching Co., Ltd., 701 P.2d 
1106. 

§ 1172. -Enforcement or Execu¬ 

tion 

page 124 

2. US.—Dionne v. Bouley, C.A 1 (R.I.), 757 F.2d 
1344. 

page 125 

A statute providing a procedure 
whereby a state social service agency 
could collect past-due child support 
upon subrogation and assignment of 
an unrelated state court judgment in 
the debtor's behalf is not violative of 
due process even though the judgment 
debtor is not provided a prompt post¬ 
garnishment hearing. 

10.5 U.S.—Duranceau v Wallace, C.A.Wash., 743 
F.2d 709 

Where a postjudgment garnishment 
procedure does not provide a debtor 
with the opportunity to raise an objec¬ 
tion to an incorrect application of an 
exemption statute to assets protected 
by statute at a meaningful time and in 
a meaningful manner due process is 
violated.'^-^ 

12.5 U S —Neeley v. Century Finance Co. of Anzo- 
na, D.C.Anz., 606 F.Supp. 1453 

§ 1173. Appeal or Other Proceed¬ 
ings for Review 

page 130 

However, it has been held that the 
requirement of a bond for an appeal 
from certain small claims court pro¬ 
ceedings is violative of due process.^^^ 

56,5. Cal.—Brooks v. Small Claims Court for Dow¬ 
ney Judicial Dist. of Los Angeles County, 105 
Cal.Rptr. 785, 504 P.2d 1249, 8 C3d 661. 

Idaho—Frizzell v. Swafford, 663 P.2d 1125, 104 Idaho 
823—Skogerson v. McConnell. 664 P.2d 770, 104 
Idaho 863. 

§ 1176. General Considerations 

page 145 

15. U S —Smith v. State of Ga., C.A.Ga., 684 F.2d 
729, app after remand 749 F.2d 683. 

17. U.S.—Woodard v. Los Fresnos Independent 
School Dist. CA.Tex., 732 F2d 1243. 
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§ 1177 CONSTITUTIONAL LAW 

Page 145 


§ 1177. Notice and Hearing 

page 148 

30. Determination of applications to Qient Se¬ 
curity Fund 

Cal.—Saleeby v. State Bar of California, 216 Cal Rptr 
367, 702 P.2d 525, 39 C.3d 547 

§ 1178. -Requisites and Suffi¬ 

ciency of Hearing 

page 150 

55. Meet purpose of statutes while fulfilling 
procedural due process 

N.D.—North Dakota Public Service Coiti’n v Valley 
Fanners Bean Ass’n, 365 N.W.2d 528. 

§ 1179. -Persons Involved in 

Hearing and Decision; 
Impartiality 

page 156 

1. U.S.—Hummel v Heckler, C.A.Pa., 736 F2d 91. 

§ 1180. Necessity of Judicial Review 

page 160 

Conditioning judicial review upon a 
security bond dues not violate due pro¬ 
cess, where a litigant has participated 
in extensive administrative proceed- 
ings.^'^'^ 

37.5 Minn.—Kilowatt Organization (TKO), Inc. v. 
Department of Energy, Planning and Develop¬ 
ment, 336 N W.2d 529. 

page 161 

Where the right to appeal is trig¬ 
gered by mailing of the notice of the 
agency’s final decision, a plaintiffs 
own inaction in response to actual no¬ 
tice cannot be made the basis of a 
claim of denial of due process.^® ^ 

58.5 Conn.—Rogers v. Commission on Human 
Rights and Opportunities, 489 A.2d 368, 195 
Conn. 543. 

§ 1181. In General 

page 163 

75. Denial of commission to all persons with 
temporary disabilities not violative 
U.S.—Cobb V. U.S. Merchant Manne Academy, D.C. 
N.Y., 592 F.Supp. 640. 

§ 1199. Confiscation or destruction 
of property 

page 183 

However, due process requires that 
a warrant for arrest in rem of real 
property pursuant to a statute may 
only issue where a judicial officer has 
reviewed the complaint in an ex parte 
proceeding and has concluded that the 
complaint sets forth a reasonable basis 
for belief that the property is subject 
to forfeiture.^'^-^ 

97.5 Drag forfeiture statute 

U.S.—^U.S. V. Certain Real Estate Property Located at 
4880 S.E. Dixie Highway, D.C.Fla., 612 F.Supp. 
1492. 


§ 1200. -Vehicles or Other Con¬ 

veyances 

page 186 

19. Initial illegality immaterial 
Iowa—Matter of Property Seized on Jan 31, 1983, 362 
N W.2d 565 

§ 1201. -Other Kinds of Proper¬ 

ty 

page 190 

Interest on lawyers* trust accounts. 
Voluntary interest on lawyers’ trust 
accounts program is not property for 
constitutional purposes, so that the use 
of interest from this program to fund 
certain legal programs is not an uncon¬ 
stitutional taking of property without 
due process of law.^^ 

60.5. Mass.—Petition by Massachusetts Bar Ass’n, 
478 N.E.2d 715, 395 Mass 1 

No “property” of cUent taken 
Petition of Minnesota State Bar Ass’n, for Amendment 
of DR 9-102 and 9-103, and to Enact a New DR 
9-104 of the Code of Professional Responsibility 
Relating to Trust Funds, and for Establishment of a 
Lawyer Trust Account Bd., Minn., 332 NW.2d 
151. 

page 193 

§ 1203. Compensation as Element 
of Due Process 

81. Trade secrets 

U.S —New Jersey State Chamber of Commerce v. Hu¬ 
ghey, D.C.N J, 600 F.Supp 606, affd in part, 
revd. in part, on oth.grds. 774 F.2d 587. 

page 195 

§ 1204. -Taking as Affecting 

Compensation or Due 
Process 

90. Area’s designation as *^lighted” not a tak¬ 
ing 

U.S.—Charles J Arndt, Inc. v. City of Birmingham, 
C A.Ala , 748 F.2d 1486. 

page 217 

§ 1217. Air Pollution 

81. Ohio—City of Cleveland v. Cleveland Elec. Illu¬ 
minating Co., 448 N.E.2d 130, 4 Ohio St.3d 184, 4 
O B.R. 461. 

§ 1236. Liberty Interest and Other 
General Considerations 

page 261 

99. U.S,—Parsons v. Del Norte County, CA.Cal., 728 
F.2d 1234, cert. den. 105 S.Ct. 158, 83 L.Ed.2d 95. 

page 262 

However, it is a violation of due pro¬ 
cess to impose criminal liability upon 
officials for failure to disclose matters 
relating to family members, since the 
officials might not have the means to 
acquire such information.’®^ 

10.5 Pa,—Denoncourt v. Com., State Ethics Com’n, 
470 A.2d 945, 504 Pa. 191. 


§ 1237. Property Interests Generally 

page 263 

32. U S.—Bush V. Johnson, D.C.Tenn., 607 F Supp. 
96. 

page 264 

35. Trainee 

N.C.—Yow V. Alexander County Dept, of Social Servic¬ 
es, 319 S.E.2d 626, 70 N.C.App. 174, review den. 
323 SE.2d 927, 312 N.C 625. 

page 265 

56. Rational promotion test unnecessary 
U.S—Bigby v City of Chicago, C.A.7 (Ill.), T36 F.2d 
1053 declining to follow Dilulio v. Board of Fire & 
Police Comm’rs, 682 F.2d 666. 

page 267 

§ 1238. -Public Officers and 

Legislators 

75. Del —Slawik v. State, 480 A.2d 636. 

92. State’s need for immediate action 
Dei. —Slawik v. State, 480 A.2d 636. 

§ 1239. Employment Termination, 
Suspension, or Demotion 
in General 

page 269 

9. Required though statutory post-termination 
procedure 

U.S.—Cleveland Bd. of Educ. v. Loudermill, Ohio, 105 
S Ct. 1487, 84 L.Ed.2d 494, on remand 763 F 2d 
202 

11. Ga.—City of Atlanta v. Mahony, 289 S.E.2d 250, 
162 Ga App 5, petition for cert. vac. 296 S.E.2d 
57, 250 Ga. 7 

Evidentiary hearing required 
U S —Kadushin v Port Authority of New York and 
New Jersey, D.C.N Y , 603 F.Supp. 1146. 

page 270 

22. Laboratory tests 

(2) No violation for destruction of evidence where 
employee neglected opportunity to obtain testing. 

N Y —DeVito v New York City Transit Authority, 2 
Dept, 487 N Y.S.2d 108, 110 A.D.2d 620. 

On the other hand, the right to con¬ 
front and cross-examine one’s accusers 
has been denied.^® ^ 

25.5 Accusations by children 

U.S.—Rodgers v. Norfolk School Bd., C.A.Va., 755 
F.2d 59 

page 271 

Due process requires that an appeal 
of a dismissal be before a neutral au¬ 
thority, other than the one who origi¬ 
nally imposed the discipline.^®-^ 

28.5 Cal.—Civil Service Ass’n, Local 400, SEIU, 
AFL-CIO v, San Francisco Redevelopment Agen¬ 
cy, 213 Cal.Rptr. 1, 166 C.A.3d 1222. 

On the other hand, the state may 
create a due process right to a preter¬ 
mination hearing,^®’^ 

38.5 Hearing provided for in manual 

Wash.—Punton v. City of Seattle Public Safety Com’n., 
650 P.2d 1138, 32 Wash.App. 959. 
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page 272 

40. Statutory procedure held adequate 

U.S.—Pinar v. Dole, C.A.Va., 747 F.2d 899, cert. den. 
105 S.Ct. 2019, 85 L.Ed.2d 301. 

page 273 

47. Pre^demotion hearing not required though 
provided for in manual 

U.S.—Williams v City of Seattle, D.C.Wash., 607 
F.Supp. 714, disagreeing with Punton v Seattle 
Public Safety Commission, 32 Wash 959, 650 P 2d 
1138. 

Civil service provides adequate relief 

U.S.—Greenberg v Pacenta, D.C.Pa, 606 F Supp 189 

§ 1240. -Particular Grounds 

53. U.S.—Batterton v. Texas General Land Office, 
D.CTex., 593 F.Supp. 372. 

page 274 

72. Proper though charges dismissed 
U.S.—O’Neal v. City of Hot Spnngs Nat. Park, C.A. 8 
(Ark.), 756 F.2d 61. 

page 275 

76. City of Atlanta v. Mahony, 289 S.E.2d 250, 162 
Ga.App. 5, petition for cert. vac. 296 S E.2d 57, 
250 Ga. 7. 

page 280 

§ 1244.-Particular Allega¬ 

tions 

47. Probationary employee lying on applica¬ 
tion 

U.S.—Walker v. U.S., C.A.Okl., 744 F.2d 67 

page 288 

§ 1249. Family, Marriage, and Sexu¬ 
al Matters 

58. Right to companionship and society of 
children 

U.S.—Kelson v. City of Springfield, C.A. 9 (Or.), 767 
F.2d 651. 

page 292 

7. Ohio—State ex rel. Cody v. Toner, 456 N.E.2d 813, 

8 Ohio St. 3d 22, 8 O.B.R. 255, cert. den. 104 
S.a. 1912, 80 L.Ed.2d 461 

Effective assistance 

Pa.—Banks v. Randle, 486 A.2d 974, 337 Pa.Super. 197. 

8. Not entitled as matter of law 

Wash.—State v. James, 686 P.2d 1097, 38 Wash.App 
264. 

10. U.S.—Nordgren v. Mitchell, C.A.Utah., 716 F.2d 
1335. 

Furthermore, non-indigent paternity 
defendants have been held the right to 
be afforded a reasonable opportunity 
to secure representation of counsel.^® ^ 

10.5 Pa—White v. Gordon, 460 A.2d 828, 314 Pa.Su- 
per. 185. 

13. Ky.—Shaw v. Seward. App., 689 S.W.2d 37. 

Payment by state 

Ind.—Murdock v. Murdock, App. 4 Dist., 480 N.E.2d 
243, 

page 293 

§ 1251. — Custody of Children 

21. Other parent in witness protection pro¬ 
gram 

U.S.—Ruffalo by Ruffalo v. Civiletti, C.A.Mo., 702 
F.2d 710, on remand 565 F.Supp. 34. 


CONSTITUTIONAL LAW § 1269 

Page 333 


24. Award to grandparents 

Conn.—Cappetta v. Cappetta. 490 A.2d 996, 196 Conn. 
10 

page 294 

25. Private interview with children 

(4) Ala.—Ex parte Wilson, 450 So,2d 104, on remand 
450 So.2d 107 

30. N.H.—Provencal v. Provencal, 451 A.2d 374, 122 
N.H. 793 

§ 1252. -Foster Care 

page 295 

On the other hand, due process has 
been held to require a state or any 
political subdivision thereof to provide 
a foster family with procedural due 
process before that relationship may 
be terminated.^’^ 

39.5 Right exists independent of state law 

U.S.—Brown v. San Joaquin County, D.CCal, 601 

F.Supp. 653, rejecting Kyees v. County Depart¬ 
ment of Public W’elfare, 600 F.2d 693 and Drum¬ 
mond V Fulton County, 563 F 2d 1200 

§ 1253. -Adoption 

Where the minor mother of an infant 
surrenders her child in a non-judicial 
proceeding without benefit of a fiduci¬ 
ary or counsel, due process requires 
reaffirmance of the surrender in a judi¬ 
cial proceeding with benefit of a guard¬ 
ian ad litem.^°^ 

50.5 N.Y.—Matter of Adoption of Male L , 479 N.Y 
S.2d 661, 125 Misc.2d 420. 

§ 1254. -Termination of paren¬ 

tal rights 

page 300 

3. Case by case basis in dependency proceed¬ 
ings 

U.S.—Davis V. Page, C A.Fla., 714 F.2d 512, cert. den. 
104 S.Ct. 735, 464 U.S. 1052, 79 L.Ed.2d. 194. 

§ 125S. Aliens 

page 308 

1. U.S.—Louis V. Nelson, D.C. Fla., 544 F Supp. 973, 
affd, in part, revd. in part on oth grds. 711 F.2d 
1455, on reh. 727 F.2d 957, reh. den. 733 F.2d 
908, affd. 105 S.Ct. 2992, 86 L.Ed 2d 664. 

page 309 

6. U.S.—Louis V. Nelson, D.C.Fla., 544 F.Supp 973, 
affd. in part, revd. in part on oth.grds. 711 F.2d 
1455, on reh 727 F.2d 957, reh. den. 733 F.2d 
908, affd. 105 S.Ct. 2992, 86 L.Ed.2d 664 

§ 1259. -Admission, Exclusion, 

and Deportation 

page 312 

36. U.S. — Louis V. Nelson, D.C. Fla., 544 F.Supp. 
973, affd. in part, revd. in part on oth. grds. 711 
F.2d 1455, on reh. 727 F.2d 957, reh, den. 733 
F.2d 908, affd. 105 S.Ct. 2992, 86 L.Ed.2d 664. 

page 313 

48. No prejudice implies no violation 

U.S.—Minwalla v. LN.S., C.A. 8., 706 F.2d 831. 


§ 1261. Juvenile Delinquents 

page 316 

74. Plea bargaining 

Ill —In Interest of S.B, 11 Dist, 470 N.E.2d 39, 83 
Ill Dec. 284, 128 Ill App.3d 75. 

page 318 

93. Due process not violated 

U.S.—Colon v Collazo, C.A.Puerto Rico, 729 F.2d 32. 

page 321 

§ 1262. -Proceedings in Adult 

Courts 

24. Presence of juvenile waived 
Kan.—State v. Muhammad, 703 P.2d 835, 237 Kan 
850. 

page 322 

42. Crimes punishable by death or life impris¬ 
onment 

Iowa—Kyle v. State, 322 N.W.2d 299, app. after re¬ 
mand 364 N.W.2d 558 

§ 1263. Mentally Ill Persons 

page 324 

An indigent proposed patient in an 
involuntary commitment proceeding is 
entitled to a complete transcript of the 
proceedings free of charge in light of 
his right to due process.^^^ 

67.5 Cal—Conservatorship of Waltz, 4 Dist, 213 
Cal.Rptr. 529, 167 C.A.3d 835. 

page 325 

78. Pre-hearing confinement in jail unconstitu¬ 
tional 

U.S.—Lynch v. Baxley, C.A.Ala., 744 F.2d 1452. 

page 326 

Possession of firearms. A statute 
precluding a person once committed 
for mental illness from ever thereafter 
owning or possessing a gun has been 
held violative of due process. 

91.5 U.S.—Galioto v. Department of Treasury, Bu¬ 
reau of Alcohol. Tobacco and Firearms, D C.N J, 
602 F.Supp 682, probable jur noted 106 S.Ct. 
307, 88 L.Ed.2d 284. 

§ 1265. —r- Procedure and Evi¬ 
dence 

page 329 

36. Va.—Schmidt v. Goddin, 297 S E 2d 701, 224 Va. 
474. 

page 331 

§ 1267. -Minors 

Sterilization of allegedly mentally in¬ 
competent persons must be based upon 
clear and convincing evidence.^ ^ 

64.5 Ga.—Motes v. Hall County Dept, of Family and 
Children Services, 306 S.E,2d 260, 251 Ga. 373. 

page 333 

§ 1269. Indians 

84. U.S,—U.S. V. Bouchard, D C Wis., 464 F.Supp. 
1316, revd. on oth.grds. 700 F.2d 341, app. dism., 
cert. den. 104 S.Ct. 53, 78 L.Ed.2d 72, app. after 
remand 760 F.2d 177. 
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§1269 

Page 334 

page 334 

91, U.S.—Kennedy v. U.S., CA Mont, 721 F.2d 


1252. 

§ 1270. Landlords and Tenants 
page 337 

25. Loft law tenant certification 
U.S.—Mapama Corp v. New York City Dept of Cul¬ 
tural Affairs, D.C.N.Y., 593 F.Supp 296. 

Maintaining commercial sex club grounds for 
eviction 

N.Y.—31 West 21si Street Associates v Evening of the 
Unusual, Inc., 480 N.Y.S.2d 816, 125 Misc 2d 661. 

Landlord’s liability for water services to tenant 
Ohio—Momcal v Village of New Miami, 476 N.E 2d 
378, 16 Ohio App.3d 439, 16 O.B.R. 511. 

§ 1271. In General 

page 344 

87. U.S.—Golden State Transit Corp. v. City of Los 
Angeles, C.A.Cal., 686 F.2d 758, cert. den. 103 
S.a 729. 459 U.S. 1105. 74 L.Ed.2d 954, on 
remand 563 F.Supp. 169, affd. 726 F.2d 1430, cert, 
den. 105 S.Ct. 1865, 85 LEd.2d 159. 

§ 1273. School Districts 
page 346 

98. Allowing students, but not district, appeal 
of transfer decisions 

U.S.—Delta Special School Dist No. 5 v. State Bd. of 
Educ. for State of Ark., C.A Ark., 745 F.2d 532. 

§ 1279. Notice and Opportunity to 
Be Heard 

page 366 

Where a political subdivision has 
been vested with full legislative pow¬ 
ers concerning the creation, mainte¬ 
nance, and manner of funding for a 
public improvement, property owners 
in that district have no due process 
right to be heard on the question of 
the project’s desirability or feasibility 
unless that subdivision acts ultra 
vires.^-^ 

66.5 Miss.—In re Validation of $7,800,000 Combined 
Utility System Revenue Bond, Gautier Utility 
Dist., Jackson County, Dated as of Date of Deliv- 
eiy, 465 So.2d 1003. 

page 377 

§ 1284. Bonds 

79. Miss.—In re Validation of $7,800,000 Combined 
Utility System Revenue Bond, Gautier Utility 
Dist., Jackson County, Dated as of Date of Deliv¬ 
ery, 465 So.2d 1003. 

page 383 

§ 1288. Staff and Faculty in Gener¬ 
al 

56. Right to be full time guidance counselor 
not liberty interest 

U.S.—^Audet V, Board of Regents for Elementary and 
Secondary Educ., D.C.RIL, 606 F.Supp. 423. 

page 384 

73. Prohibition against sending children to pri¬ 
vate schools 

U.S.—Stough V. Crenshaw County Bd. of Educ., C.A. 
Ala., 744 F.2d 1479. 


page 385 

Pensions. Tenured teachers have a 
property interest in their pension 
rights where such interest is created 
by law.*^^ 

84.5 U.S.—Winston v. City of New York, CA.2 
(N.Y), 759 F2d 242 

§1290, Suspension, Discharge, or 
Nonrenewal of 
Contract 

page 388 

9. Discharge of tenured teacher where similar 
position available 

U S —DeSimone v. Board of Educ, South Huntington 
Union Free School Dist., D.CN.Y., 604 FSupp 
1180. 

page 389 

13. Board resolution to review inadequate 
U.S -Lyznicki v. Board of Educ., School Dist. 167, Cook 
County, III., C.A.III., 707 F2d 949. 

page 398 

§ 1294.-Requisites and 

Sufficiency 

Under the due process clause school 
employees are entitled to a hearing 
before termination of their employ¬ 
ment.^*^ ^ 

84.5 Required though statutory post-termi¬ 
nation procedure 

U.S —Cleveland Bd of Educ v. Loudermill, Ohio, 105 
SCt. 1487, 84 LEd2d 494, on remand 763 F.2d 
202 . 

page 400 

1. Remoteness of charge did not affect evi¬ 
dence 

Mmn.—Fisher v Independent School Dist. No. 622, 
North St. Paul/Maplewood, App., 357 N.W.2d 
152. 

2. Prehearing decision to terminate 

(2) Due process not violated. 

Wyo.—Rine v. Board of Trustees of School Dist. No. 
One, Crook County, Wyo, 674 P 2d 214. 

Hearing by board trustees who were school’s 
counsel improper 

Conn.—Petrowski v. Norwich Free Academy, 481 A.2d 
1096, 2 Conn.App. 551, certification gr. 484 A.2d 
943, 194 Conn. 810. 

§ 1296. Students 

page 404 

26. Tex.—Spring Branch I.S.D. v. Stamos, 695 
S.W.2d 556. 

page 405 

An expectation of students that a 
school will continue to promote stu¬ 
dents performing in a substandard 
manner is not reasonable and cannot 
form the basis of a property right.^^-^ 

42.5 U.S.—Bester v. Tuscaloosa City Bd. of Educ., 
C.A.Ala., 722 F.2d 1514. 

page 406 

54. Facial hair 

La.—Humphries v. Lincoln Parish School Bd., App., 
467 So.2d 870. 


58. Separation of severely handicapped not vi¬ 
olative 

U.S—St. Louis Developmental Disabilities Treatment 
Center Parents Ass’n v Mallory, D.C.Mo., 591 
F.Supp. 1416, affd. 767 F.2d 518. 

§ 1299.-Discipline, Sus¬ 

pension, or Expulsion 

page 410 

2, No right to confront anonymous witness 
U S.—Jaska v. Regents of University of Michigan, D.C. 
Mich , 597 F Supp. 1245. 

page 412 

20. Failure to provide witness list not violative 
U.S.—Keough V. Tate County Bd. of Educ., C.A.Miss. 
748 F.2d 1077. 

page 414 

§ 1301. In General 

45. Statutory procedure not itself property 
Me.—Jackson v. Inhabitants of Town of Searsport, 456 
A 2d 852, cert den. 104 S.Ct. 95, 464 U.S. 825, 78 
L.Ed.2d 101 

page 415 

57. Since the publication of the bound volume the case 
of Geriatrics Inc v. Colorado State Dept, of 
Health, 650 P2d 1288 was reversed in part on 
appeal the court holding regulations invalid. 
Colo.—Colorado State Dept, of Health v. Geriatrics 
Inc., App., 699 P.2d 952. 

§ 1302. Old-Age, Survivors, and Dis¬ 
ability Insurance Benefits 

66. Prisoners excluded 

U.S.—Washington v Secretary of Health and Human 
Services, C.A.NJ., 718 F.2d 608 

page 416 

§ 1303. Family, Maternal, and Child 
Welfare Assistance. 

74. Income of nonadoptive stepfather available 
for stepchildren 

(2) Other reasons. 

Pa.—Kratzer v Com, Dept, of Public Welfare. 481 
A.2d 1380, 85 PaCmwlth. 318. 

78. Income of stepparent 
U.S.—Brown v. Heckler, D.C.Pa., 589 F.Supp. 985, 
affd. 760 F.2d 255, two cases. 

page 417 

§ 1304. Medical Assistance Pro¬ 
grams; Medicare and 

Medicaid 

87. U.S.—Moffitt V. Austin, D.C.Ky., 600 F.Supp. 
295. 

Under the due process clause wel¬ 
fare agencies must disclose their eligi¬ 
bility standards.®**^ 

88.5 Failure to advise as to asset reduction 
policy 

Ill.—Brengola-Sorrentino v. niinois Dept, of Public Aid, 
472 N.E.2d 877, 84 Ill.Dec. 740, 129 Ill.App.3d 
566. 

89. State statute restricting revenue increases 
U.S.—United Hosp. Center, Inc. v. Richardson, C.A. 
4.(W.Va), 757 F.2d 1445. 
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page 428 

§ 1308. -Proceedings 

95. Disqualification for misconduct 
Iowa—Flesher v. Iowa Dept, of Job Service, 372 
N.W.2d 230. 

page 430 

5. Utah—Gray v Department of Employment Sec., 
681 P.2d 807 

§ 1310.-Review 

page 432 

If a notice of appeal issued to a 
discharged employee fails to apprise 
him that he may be liable for benefits 
previously paid and that any required 
repayment would be charged against 
any future claim, it violates the protec¬ 
tions of due process.^^ ^ 

32.5 Minn.—Schulte v. Transportation Unlimited, 
Inc., 354 N.W.2d 830. 

§ 1311. Regulation of Business Gen¬ 
erally 

page 435 

However, there is authority holding 
that a product or commodity does not 
have to be ‘'affected with a public in¬ 
terest” before it may be regulated.^^ ^ 

69.5 W.Va,-Hartsock-Flesher Qndy Co. v Wheel¬ 
ing Wholesale Grocery Co., 328 S.E.2d 144, disap¬ 
proving State V. Wender, 149 W.Va. 413, 141 
S.E.2d 359. 

§ 1321. Attorneys 

page 446 

Nor is due process violated by stat¬ 
utes limiting the amount of fees an 
attorney may obtain in a medical mal¬ 
practice action where representation is 
on a contingency fee basis.^ 

33.5 Cal.—Roa v. Lodi Medical Group, Inc., 211 
Cal.Rptr. 77, 695 P.2d 164, 37 C.3d 920, app.dism. 
106 S.Ct. 421, 88 L.Ed.2d 352 

36. Fine 

U.S.—Eash V. Riggins Trucking Inc., C.A.3(Pa.), 757 
F.2d 557. 

page 453 

§ 1326. Hospital Staff Privileges 

55. When entitled 

U.S.—Hyde v. Jefferson Parish Hospital Dist. No. 2, 
D.C.La., 513 F.Supp. 532, revd. on oth grds. 686 
F.2d 286, revd. on oth. grds. remd. 104 S.Ct. 1551, 
80 L.Ed.2d 2, on remand 764 F.2d 1139. 

Fair and meaningful hearing 

S.C—In re Zaman, 329 S.E.2d 436. 

61. Personal qualities 

U.S.—Everhart v. Jefferson Parish Hosp. Dist. No. 2, 
C.A.5(U.), 757 F.2d 1567. 

page 462 

§ 1331. Other Businesses, Occupa¬ 
tions, or Professions 

97. Franchises and dealerships 
U.S.—Kealey Pharmacy & Home Care Service, Inc. v. 
Walgreen Co.. D.C.Wis.. 539 F.Supp. 1357, affd. 
761 F.2d 345. 


§ 1338. Railroads 

page 476 

A federal act requiring that private 
railroads reimburse Amtrak for rail 
travel privileges that Amtrak provides 
to the railroads’ employees and former 
employees, and their dependents has 
been upheld as well.^ ^ 

5.5 U.S.—National RR. Passenger Corp. v. Atchison 
Topeka and Santa Fe Ry. Co., Ill, 105 S.Ct. 1441, 
84 L Ed.2d 432. 

§ 1344. -Service Termination 

page 487 

67. U S —Myers v. City of Alcoa, C.A Tenn., 752 
F 2d 196, cert.den. 106 S Ct. 271, 88 L.Ed 2d 225. 

§ 1355. In General 
28. Oil and gas reserves 
page 509 

Cal.—Lynch v. State Bd. of Equalization, 3 Dist., 210 
Cal.Rptr. 335, 164 CA.3d 94. 

page 512 

§ 1356. Internal Revenue in General 

81. Taxpayer Compliance Maintenance Pro¬ 
gram 

US—Long V U.S. LRS., C.A Wash., 742 F.2d 1173. 

§ 1369. -Notice and Hearing 

page 535 

99. Insufficient notice 
(1) N.C.—Appeal of McElwee, 283 S.Ed2d 115, 304 
N.C. 68, app. after remand 331 S.E.2d 265, 75 N.C. 
App 568. 

§ 1372.-Notice and Hear¬ 

ing 

page 544 

25. Deed recently recorded 

N.Y.—Defranco v. Sullivan County, 492 N.Y.S.2d 924. 

§ 1385. Licenses in General 

page 567 

36, U.S.—Gold Cross Ambulance v. City of Kansas 
City, D.CMo., 538 FSupp. 956, affd. 705 F.2d 
1005, cert.den. 105 S.Ct. 1864, 85 L.Ed.2d 158. 

page 569 

51. R.I.—TiUinghast v. Town of Glocester, 456 A.2d 
781 

page 570 

54. Oath requirement 

Mass.—Walden v. Board of Registration in Nursing, 
479 N.E.2d 665, 395 Mass. 263. 

§ 1387. Suspension or Revocation in 
General 

page 574 

76. Remote charge improper 

N.H.—Appeal of Plantier, 494 A.2d 270 


§ 1389. Motor Vehicle Licenses; 
Operators 

page 585 

52, Revocation procedure for multiple ticket 
offender upheld 

U S —Pempek v. Edgar, D.C Ill., 603 F.Supp. 495. 

page 587 

§ 1390. -Driving under Influ¬ 

ence of Alcohol 

6.5. Agency’s delation of alcoholic violated 
due process 

Ohio—Gatts V State, Bureau of Motor Vehicles, 469 
N.E.2d 562, 13 Ohio App.3d 380, 13 O.B.R. 463. 

70. Advisory language did not misrepresent 

Minn.—State v. Frank, App., 365 N.W.2d 313—State v. 
Jorgensen, App., 365 N.W.2d 314. 

page 588 

76. Right to effective counsel not applicable 

Pa.—Kase v. Com., 489 A.2d 986, 88 Pa.Cmwlth. 414. 

78. Notice by certified mail sufficient 

Colo.—Ault v Department of Revenue, 697 P.2d 24. 

79. Retroactive application of revocation prior 
to trial 

Mmn—Fitzgerald v Commissioner of Public Safety, 
App., 356 N,W.2d 843. 

§ 1391. Licensing of Attorneys 

page 590 

86. Number of examinations 

(5) U.S.—Jones v. Board of Com’rs of Alabama State 

Bar, C.A.Ala., 737 F.2d 996, reh. den. 745 F.2d 72. 

§ 1399. Liability for Penalty or For¬ 
feiture 

page 618 

26. Automobile seized at border 

U.S—Von Neumann v U.S., 660 F.2d 1319, vac. 103 
S.Ct. 2446, 77 L.Ed.2d 1328, on remand 729 F.2d 
657, revd. 106 S Ct. 610. 

§ 1403. Discharge or Restriction of 
Liability 

page 626 

25. Nondischargeability in bankruptcy of child 
support 

U.S.—Franklm v. State of N.M., ex rel. Dept of Hu¬ 
man Services, C.A.N.M., 730 F.2d 86. 

§ 1406. Medical Malpractice 

page 631 

85.-86. Modification of common law “collat¬ 
eral source” rule 

Cal.—Fein v. Permente Medical Group, 211 Cal.Rptr. 
368, 695 P.2d 665, 38 C.3d 137, app. dism. 106 
S.Ct. 214, 88 L.Ed.2d 215. 

§ 1407. Automobile and Airplane 
Accidents; Insurance 
Coverage 

94. Distinction in benefits between employed 
and nonemployed 

Kan.—Bumss v. Northern Assur. Co. of America, 691 
P.2d 10, 236 Kan. 326 cert.den. 106 S.Ct. 72, 88 
L.Ed.2d 58. 
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page 637 


§ 1411. — Particular Provisions 

54. Modification; time restriction 

U S.—Osmundsai v Todd Pacific Shipyard, C.A.9,755 
F 2d 730 

Retroactive impact 

(2) Other matters 

U,S.-Louviere v, Marathon Oil Co., CA. 5(La.), 755 
F.2d 428 

Limitation running from chemical exposure 
rather than disability 

Ind.-Buiiker v. National Gypsum Co„ 441 N,E.2d 8, 
app, dism. 103 SCt 1761, 460 US. 1076, 76 
L.Ed.2d 338. 

page 639 

75, Statute not vague and ambiguous 

Ky.-Brooks v. Island Creek Coal Co., App, 678 
S,W2d791. 

§ 1414. Animals 

page 645 

49. S.D.-South Dakota Dept, of Health v Owen, 350 
N,W.2d48 

page 654 

§ 1419. Private Organizations; Con¬ 
duct as to Members 

38, School athletic association 

(3) Participation in interscholastic athletics not an 
interest protected by due process and association’s rules 
not violative absent a protectible property or liberty 
interest. 

U.S.—Hardy v. University Interscholastic League, C.A. 
5(Tex.), 759 F.2d 1233. 


page 656 

§ 1420. Property or Funds Held in 
Trust 

Permitting attorneys to participate 
voluntarily in an interest bearing trust 
account program designed to provide 
legal services to the poor does not con¬ 
stitute a taking of clients’ property 
without due process.^*’ 

68.5 NH-Petition of New Hampshire Bar Ass’n, 
453 A.2d 1258, 122 N.H. 971. 

§ 1425. Contempt Proceedings 

page 667 

75. U.S-Ridgway v. Baker, CA.Tex, 720 F.2d 
1409 

page 669 

87. Opportunity to meet charge by way of 
defense 

Ohio-Counney v, Courtney, 475 N.E2d 1284,16 Ohio 
App 3d 329,16 0B.R. 577. 

90. Standard of proof 

Ga.-In re Crane, 324 S.E2d. 443, 253 Ga. 677, on 
remand 328 S.E2d 574, 173 Ga App. 719, overrul¬ 
ing Pedigo v Celanese Cotp. of America, 54 S.E2d 
252,205 Ga. 392, cert.den. 70 S.Ct. 346, 338 U.S. 
937,94 LEd. 578; Hill v. Bartlett, App., 183 
S.Ed2d 80,124 Ga. 56; Renfroe v. State, App., 
121 S.E 2d 811,104 Ga.App 362; Farmer v. Hol¬ 
ton, App., 245 S.Ed.2d 457, 146 Ga.App. 102; 
Nylen v Tidwell, 233 S.E.2d 245, 141 Ga.App, 
256 

page 670 

97. Loss of physical liberty 
Conn.-Dube v. Lopes, 481 A.2d 1293, 40 Conn.Sup. 
111 . 

Md -Rutherford v. Rutherford, 464 A 2d 228,296 Md 
346 

Nature of charge required advising of right to 
counsel 

U.S.-Walker v. McLam, C.A 10(Okl.), 768 F.2d 1181. 


99. Increase over original commitment order 
improper 

Tex.-Ex parte McNulty, App. 14 Dist., 678 S.W.2d 
745. 

§ 1426. — Summary Proceedings 
or Punishment; Trial be¬ 
fore Impartial Judge 

page 675 

32. Ga.-Dowdy v. Palmour, 304 S.E.2d 52,251 Ga. 
135 on remand 307 S.E2d.l38, 167 Ga.App, 421. 

§ 1429. — Nature, Scope, and Ex¬ 
tent 

page 685 

Attendance by public. A state con¬ 
stitutional provision for open courts 
may guarantee a right of public at¬ 
tendance at proceedings.^^ ^ 

43.5 Attorney disciplinary proceedings 
W Va.-Daily Gazette Co., Inc. v. Committee on Legal 
Ethics of the West Virginia State Bar, 326 S.E,2d 
705, 

§ 1431. Violation and Infringement 
of Guaranties in General 

page 692 

16. Fia.-BIue Cross and Blue Shield of Florida, Inc. 
v. Matthews, App, 11 Dist., 473 So.2d 831. 

§ 1432, Conditions and Restrictions 
on Enforcement of Rights 
and Liabilities 

page 694 

39. U,S,-Hines v, Tenneco Chemicals, Inc., CA. 
Tex, 728 F.2d729 

40. Minors 

Ariz,-Barrio v. San Manuel Div, Hosp. for Magma 
CopperCo.,692 P,2d 280,143 Ariz, 101. 
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CONSTITUTIONAL LAW § 403 

Page 342 


61. Kan—C.J.S. quoted in Bingo Catenng & Sup¬ 
plies, Inc V. Duncan. 699 P.2d 512, 519, 237 Kan 
352. 

page 177 

§ 801. Licenses 

Where no restrictive language con¬ 
cerning a city^s police power is con¬ 
tained in a license or the licensing stat¬ 
ute, the city reserves the ability to 
exercise its police power and place ad¬ 
ditional regulatory burdens on license 
holders.^-^ 


87. Requirement of new Legislation 

U.S—Shelter Framing Corp. v. Carpenters Pension 
Trust for Southern California, D.CCal., 543 
F.Supp. 1234, afTd. in part, revd. in part on oth. 
grds. 705 R2d 1502, revd. in part 104 S.Ct. 2709, 
467 U.S. 717, 81 LEd.2d 601, vac. 104 S.Ct 3550, 
82 L.Ed.2d 853, cert, den 104 S.Ct 3553, 82 
L.Ed.2d 855. 

88. U.S.—Shelter Framing Corp. v. Carpenters Pen¬ 
sion Trust for Southern California, D.C.Cal., 543 
F.Supp. 1234, affd. in part, revd. in part on oth. 
grds. 705 F.2d 1502, revd. in part 104 S.Ct. 2709, 
467 U.S. 717, 81 L.Ed.2d 601, vac. 104 S.Ct 3550, 
82 L.Ed.2d 853, cert. den. 104 S.Ct 3553, 82 
L.Ed.2d 855. 


CONSTITUTIONAL 

LAW 

§ 228. General Considerations 

page 22 

19, N.Y.—CJ.S. cited in Consolidated Edison Co. of 
New York, Inc. v. State Bd. of Equalization and 
Assessment, 466 N.Y.S.2d 575, 583, 120 Misc.2d 
617, affd. 480 N.Y.S.2d 789, 103 A.D.2d 453. 

page 23 

23. D.C—Scholtz Partnership v. Distnct of Columbia 
Rental Accommodations Commission, App., 427 
A.2d 905, app. after remand 484 A.2d 542. 

§ 269. Practice and Procedure in 
General 

page 105 

84. D.C.—Scholtz Partnership v. District of Columbia 
Rental Accommodations Commission, App., 427 
A.2d 905, app. after remand 484 A.2d 542. 

page 112 

§ 273. Evidence 

52. N.Y.—^Johnson v. Town of Haverstraw, 425 N.Y. 
S.2d 192, 102 Misc.2d 923, revd. on oth. grds. 479 
N.Y.S.2d 42, 102 A.D.2d 451. 

§ 276. Appeal or Other Proceedings 
for Review 

page 119 

26. Fla.--CJjS. quoted at lengtii in Rothermel v. 
Florida Parole and Probation Com’n., Fla.App., 
441 So.2d 663, 665. 

page 120 

§ 277. In General 

38. Mich.—Miller v. Magline, Inc., 306 N.W.2d 533, 
105 Mich.App. 413, app. den. 362 N.W.2d 215. 

39. Mich.—MiUer v. Magline, Inc., 306 N.W.2d 533, 
105 Mich.App. 413, app, den. 362 N.W.2d 215. 

§ 278. The Law Impairing the Obli¬ 
gation 

page 125 

73, U.S.—Pension Ben. Guar. Corp. v, R.A. Gray & 
Co., 104 S.Ct. 2709, 81 L.Ed.2d 601. 

§ 283. Exercise of Police Power 

page 136 

40. Kan.— CJ.S. cited in Bingo Catering & Supplies, 
Inc. V. Duncan, 699 P.2d 512, 518, 237 Kan. 352. 

page 137 

42. Kan.— CJ,S. quoted in Bingo Catenng & Sup- 
pUes, Inc. V. Duncan, 699 P.2d 512, 518, 237 Kan. 
352. 

page 139 

52. Kan.— CJr.S. quoted in Bingo Catering & Sup¬ 
plies, Inc. V. Duncan, 699 P.2d 512, 518, 237 Kan. 
352. 

53. Kan.— CJ.S. quoted at length in Bingo Catering 
& SuppUes, Inc. v. Duncan, 699 P.2d 512, 519, 237 
Kan. 352. 

page 141 

60. Kan.— CJ.S. dted in Bingo Catering & Supplies, 
Inc. V. Duncan, 699 P.2d 512, 519, 237 Kan. 352. 


3.5. U.S.—Kennedy v. Hughes, D.C.Del, 596 F.Supp. 
1487. 

§ 303. Rights of Municipal Credi¬ 
tors 

page 180 

But where the municipality may not 
lawfully enter into a transaction in the 
first instance, a release of participants 
in a municipal project does not violate 
the impairment of contracts clause as 
to the project’s bondholders.^*-^ 

38.5 Wash.—Chemical Bank v. Washington Public 
Power Supply System, 691 P 2d 524, 102 Wash.2d 
874, cert. den. 105 S.Ct. 2140. 85 L.Ed.2d 497 and 
105 S.Ct. 2154, 85 L.Ed.2d 510. 

§ 309. Pensions and Annuities; Dis¬ 
ability Benei^ts 

page 193 

70. Minimum age requirement for employee 
already retired 

Minn.—Christensen v. Minneapolis Mun. Employees 
Retirement Bd., 331 N.W.2d 740. 

page 260 

§ 357. — Franchise Agreements 

38. Fla,—Department of Motor Vehicles for Use and 
Benefit of Fifth Ave. Motors, Ltd. v. Mercedes- 
Benz of North America, Inc., App. 2 Dist., 408 
So.2d 627, app. after remand 455 So.2d 404, re¬ 
view den., Sup., 462 SQ.2d 1107. 

§ 362, Insurance Companies 

page 268 

7. Fla.—Department of Ins., State of Fla. v. Teachers 
Ins. Co., 404 So.2d 735, app. after remand 453 
So.2d 1355. 

§ 367. -Cumulative Remedies 

page 277 

86. N.C.—CJjS. cited in Hicks v. Brown Shoe Co., 
306 S.E.2d 543, 545, 64 N.C.App. 144, review den. 
317 S.E2d 680, 311 N.C. 304. 

page 288 

§ 374. -Exemption Laws 

16. Retroactive application of increase proper 

U.S.—In re Barnhart, Bkrtcy.fex., 47 B.R. 277. 

§ 392, Validity as Affected by Con¬ 
stitutional Prohibition 

page 313 

86, D.C.—Scholtz Partnership v. District of Columbia 
Rental Accommodations Commission, App., 427 
A.2d 905, app. after remand 484 A.2d 542. 


page 314 

89. U.S.—Shelter Framing Corp v. Carpenters Pen¬ 
sion Trust for Southern California, D.C.Cal., 543 
F.Supp. 1234, affd. in part, revd. in part on oth. 
grds. 705 F.2d 1502, revd. in part 104 S.Ct. 2709, 
467 U.S. 717, 81 L.Ed.2d 601, vac. 104 S.Ct. 3550, 
82 L.Ed.2d 853, cert. den. 104 S.Ct. 3553, 82 
L.Ed 2d 855. 

90. D.C.—Scholtz Partnership v. District of Columbia 
Rental Accommodations Commission, App., 427 
A.2d 905, app. after remand 484 A.2d 542. 

§ 393. -Laws Affecting Rights 

96. Inheritance rights 
(3) Denial of share of estate on retrospective applica¬ 
tion of adopted away statute proper. 

Fla.—In re Will of Martell, App. 2 Dist., 457 So.2d 
1064, disagreeing with Green v. Quincy State Bank, 
368 So.2d 451 (Fla- 1st DCA 1979). 

page 315 

98. Right of action for death 
(1) Retroactive application of amendments to wrong¬ 
ful death statute, would be unconstitutional, as it would 
impair vested rights. 

Mo.—Keller v. Crown Pest Control Supplies, App., 646 
S.W.2d 868. 

§ 396. -Laws Affecting Reme¬ 

dies in General 

page 323 

55. Judicial remedy for civil rights claim 
Statute, which had effect of providing alternative 
judicial remedy for vindication of Sieged discriminatory 
and unfair employment practice suffered by former em¬ 
ployee, could be applied to former employee’s claim 
against former employer even though former employee 
was discharged and filed a complaint with commission 
prior to adoption of statute. 

Colo.—Continental Title Co. v. District Court In and 
For City and County of Denver, 645 P.2d 1310. 

page 325 

On the other hand, the recovery of 
attorney’s fees has been held to be 
substantive.’®-^ 

79.5 Fla.—Parrish v. Mullis, Fla.App. 1 Dist, 458 
So.2d 401—L, Ross, Inc. v. R.W. Roberts Const. 
Co., Inc., App, 5 Dist., 466 So.2d 1096, declining 
to follow American Cast Iron Pipe Company v. 
Foote Brothers Corporation, 458 So.2d 409. 

§ 403. Judicial Proceedings 

page 342 

57. Prior commencement of action 
Mich.—Great Scott Supermarkets, Inc. v. Michigan 
Dept, of Treasury, Corporate Franchise Fee Divi¬ 
sion, 318 N.W.2d 537, 113 MichApp. 679, affd. 
358 N.W.2d 839, 419 Mich. 582. 



§ 410 CONSTITUTIONAL LAW 

Page 342 

§ 410. Judicial Acts 


page 355 

84. -85. U.S.—Jordan v. Watkins, C.A Miss., 681 

F.2d 1067, rehearing denied 688 F2d 395, app 
after remand 464 So.2d 475. 

page 356 

87. Judicial construction not unexpected or 
indefensible 

Mo.—Moore v. State, App., 651 S.W 2d 578. 

94. U.S.—Casillas v Scully, C.A2(N.Y.). 769 F.2d 
60. 

§ 417. -Probation Laws 

page 367 

85. Ga.—Hahn v. State, 303 S.E2d 299, 166 Ga.App. 
71. 

§ 418. — Pardon, Parole, and 
Conditional Release Laws 

page 368 

95. Change in deterrence criteria 

(1) Since the publication of the bound volume the 
case of Welsh v. Mizell, 668 F.2d 328 has been over¬ 
ruled the court holding that prior to effective date of 
parole statute authorizing denial of parole if release 
would deprecate seriousness of offense or promote disre¬ 
spect of law parole board had broad discretion that 
allowed it to consider both principles of retributive 
justice and general deterrence and, hence, application of 
statute to those whose offenses predated effective date 
did not violate ex post facto prohibition. 

U.S.—Heirens v. MizeU, C.A.Ill., 729 F.2d 449, cert, 
den. 105 S.Ct. 147, 83 L.Ed.2d 85 

No disadvantage from use of new criteria 
U.S.—Burnside v. White, C.A.8, 760 F.2d 217, cert, 
den. 106 S.Ct. 576. 

N.Y.—Ristau v. Hammok, 3 Dept., 479 N.Y.S.2d 760, 
103 A.D.2d 944, app. den. 472 N.E.2d 1043, 63 
N.Y.2d 608, 483 N.Y.S.2d 1023. 

96. Change in frequency of hearings for life 
imprisoned 

Cal.—Morris v. Castro, 212 Cal.Rptr. 299, 166 C.A.3d 
33, review den. 

§ 419.-Board or Commis¬ 

sion Guidelines and Rules 
or Regulations 

page 370 

13. U.S.—Dufresne v. Baer, C.A.Fla., 744 F.2d 1543, 
cert. den. 106 S.Ct. 61, 88 L.Ed.2d 49. 

15. U.S.—Dufresne v. Baer, C.A.Fla., 744 F.2d 1543, 
cert. den. 106 S.Ct. 61, 88 L.Ed.2d 49—DiNapoli 
V. Northeast Regional Parole Com’n, C.A. 
2(Conn.), 764 F.2d 143, cert. den. 106 S.Ct. 568. 
R.I.—Lemer v. Gill, 463 A.2d 1352. 

21. U.S.—Roth V. U.S. Parole Com’n, C.A.Ariz., 724 
F.2d 836. 

page 371 

§ 420. Laws Depriving Accused of 
Substantial Right or Immu¬ 
nity 

43, Ind.—^Iseton v. State, App. 2Dist., 472 N.E.2d 
643. 

page 372 

52. Amendment to tolling provision 
CaL—^People v. Sample, 1 Dist., 208 Cal.Rptr. 318, 161 
CA.3d 1053. 

56. Jndidal decisions 

Decurions cannot diminate previously earned good 
time, but can prevent future earning. 

Dd.—Johnson v. State, 472 A.2d 1311. 


Nor is there an ex post facto viola¬ 
tion where a state changes the power 
to decide or adjudicate forfeiture of 
release time credits from one agency 
to another.^® ^ 

58.5 Ariz.—State v. Valenzuela, 695 P.2d 732, 144 
Ariz. 43. 

§ 421. -Laws Affecting Proce¬ 

dure in General 

64. Bail Reform Act 

U.S.—U.S. V. McCahill, C.A.9 (Cal.), 765 F.2d 849. 
U.S. V. Kenney, D.C.Me., 603 F.Supp. 936 — U.S. 
V. Botero, D.C.Fla., 604 F.Supp. 1028 — U.S. v. 
Giangrosso, D.C.Ill, 605 F.Supp. 697, declining to 
follow United States v Cimncione, 600 F.Supp. 
1436_U.S. V. Farran, D.CTex., 611 F.Supp. 602. 

page 374 

66. Bail Reform Act 

U.S.—U.S. V. Cirrincione, D.C.Ill., 600 FSupp. 1436. 
74. Change in separate sentencing trial proce¬ 
dure 

Va.—Evans v. Com., 323 S E.2d 114, 228 Va. 468, cert, 
den. 105 SCt 2037, 85 L.Ed.2d 319. 

page 375 

91. Appeal from judgment granting new trial 

(2) Other matters. 

U.S.—Nilson Van & Storage Co. v. Marsh, C.A.S.C., 
755 F.2d 362, cert, den 106 S.Ct. 65, 88 L.Ed.2d 
53. 

§ 422. -Other Particular Appli¬ 

cations of Rules 

page 377 

9. Increasing maximum retention period 
Fla.—MUls V State, 462 So.2d 1075, cert. den. 105 S Ct. 
3538, 87 L.Ed.2d 661 disapproving inconsistencies 
of Reid V. State, 440 So.2d 651. 

§ 423. -Rules of Evidence 

However, it has also been held that 
changes which allow conviction on less 
evidence are not necessarily ex post 
facto as to prior offenses.*^ ^ 

14.5 Removal of corroboration requirement 

NY.—People v. Spearman, 487 N.Y.S.2d 712, 128 

Misc.2d 112. 

page 378 

15. Corroboration of accomplice testimony not 
required 

Ky.—Murphy v. Com., 652 S.W.2d 69, cert. den. 104 
S.Ct. 1427, 79 L.Ed.2d 751, reh. den. 104 S.Ct 
1933, two cases, 80 L.Ed.2d 478, overruling Com¬ 
monwealth v. Brown, 619 S.W.2d 699. 

§ 427. Penalty Enhancement, Habit¬ 
ual Criminal, Multiple Of¬ 
fender, or Recidivist Laws 

page 382 

53. ni— People v. Mason, 456 N.E2d 864, 75 Ill.Dec. 

43, 119 Ill.App.3d 516. 

Miss.—Smith v. State, 465 So.2d 999. 

Drunk driving 

Pa.—Com. v. Grady, 486 A.2d 962, 337 Pa.Super. 
174 — Com. V. Hernandez, 488 A,2d 293, 339 Pa. 
Super, 32. 

Driving under influence 

Cal.—Carter v. Municipal Court of Los Angeles Judicial 
Dist., 196 Cal.Rptr. 751, 149 C.A.3d 184. 
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54. Cal—People v. Weaver, 207 Cal.Rptr. 419, 161 
C.A.3d 119. 

§431. Particular Applications of 
Rules 

page 387 

92. Idaho—Volker v. State, App., 695 P.2d 809, 107 
Idaho 1059. 

95. Suspension of Social Security benefits for 
pen^ inmates 

U.S.—Pace v U.S., D C.Tex., 585 F.Supp. 399. 

page 389 

5. Liquor license 

Okl.—Haley v. Oklahoma Alcoholic Beverage Control 
Bd., App., 696 P.2d 1046. 

§ 433. Nature and Scope in General 

page 396 

38. Ga.—Hayes v. Howell, 308 S.E.2d 170, 251 Ga. 
580. 

§ 437. Public Interests Served and 
Subjects Regulated 

page 415 

33. Fluoridation 

III—Illinois Pure Water Committee, Inc. v. Director-of 
Public Health, 470 N.E.2d 988, 83 Ill.Dec. 568, 104 
m.2d 243. 

p age 417 

36. Auto liability insurance requirement 
Idaho—State v. Reed, App., 686 P.2d 842, 107 Idaho 
162. 

§ 441. -Functions of Legisla¬ 

ture and Judiciary 

page 443 

61. Circumstances of case 
N.Y.—McMinn v. Town of Oyster Bay, 445 N.Y.S.2d 
859, 111 Misc.2d 1046, affd. as mi^. on oth. grds. 
482 N.Y.S.2d 773, 105 A.D.2d 46. 

page 448 

§ 442. -Test of Validity of Stat¬ 

ute 

74. U.S.—Birth Control Centers, Inc. v. Reizen, D.C. 
Mich., 508 FSupp. 1366, affd. in part, vac. in part 
743 F.2d 352. 

§ 445. Constitutional Guaranties 
Generally 

page 459 

In other states, the constitutional 
provisions apply only to state action.^^-^ 

57.5 Fla.—Schreiner v. McKenzie Tank Lines, Inc., 
432 So.2d 567. 

§ 448. -Function of Court 

page 462 

93. U.S.—Akron Center for Reproductive Hcal±, 
Inc. V. City of Akron, C.A.Ohio, 651 F.2d 1198, 
cert. den. 102 S.a. 2268,456 U.S. 989, 73 L.Ed.2d 
1283 affd. in part, revd. in part on oth. grds. 103 
S.Ct 2481, 462 U.S. 416, 76 L.Ed.2d 687, on 
remand 604 F.Supp. 1268, 1275. 



CONSTITUTIONAL LAW § 482 

Page 539 
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page 468 


§ 452. -On Regulatory and Po¬ 

lice Powers 

72. U.S.—Birth Control Centers, Inc. v. Reizen, D.C. 
Mich., 508 F.Supp. 1366, affd. in part, vac. in part 
on oth. grds. 743 F.2d 352. 

§ 455. In General 

page 475 

The absence or presence of a proper¬ 
ty interest does not affect a First 
Amendment claim.^'^^ 

54,5 U.S.—^Wells V. Hico Independent School Dist., 
C.A.Tex., 736 F.2d 243, cert. dism. 106 S.Ct. 11. 

§ 459. Vagueness and Overbreadth 

page 484 

47. U.S.—Members of City Council of City of Los 
Angeles v. Taxpayers for Vincent, 104 S.Ct. 2118, 
466 U.S. 789, 80 L.Ed.2d 772, on remand 738 F.2d 
353. 

page 485 

48. Fla,—State, Dept, of Natural Resources v. South¬ 
eastern Fisheries Ass’n, Inc., App. 1 Dist, 415 
So.2d 1326, quashed in part on oth. grds. 453 
So.2d 1351. 

page 487 

71. U.S.—Members of City Council of City of Los 
Angeles v. Taxpayers for Vincent, Cal., 104 S.Ct. 
2118, 466 U.S. 789, 80 L.Ed.2d 772, on remand 
738 F.2d 353. 

There must be a realistic danger that 
the statute itself will significantly com¬ 
promise recognized First Amendment 
protections of parties not before the 
court for it to be facially challenged on 
overbreadth groundsJ^^ 

74.5. U.S.—Members of City Council of City of Los 
Angeles v. Taxpayers for Vincent, Cal., 104 S Ct. 
2118, 466 U.S. 789, 80 L.Ed.2d 772, on remand 
738 F.2d 353. 

page 488 

83. Ballot listing dependent on media recogni¬ 
tion 

U.S.—LaRouche v. Sheehan, D.C.Md., 591 F.Supp. 
917. 

§ 460. First Amendment Rights in 
General 

page 489 

8 . Mich.—In re Midland Pub. Co., Inc., 317 N.W.2d 
284, 113 Mich.App. 55, affd. 362 N.W.2d 580, 420 
Mich. 148. 

§ 462. — Particular Applications 

page 496 

5. Political dissidents denied appointment as 
voter registrars 

U.S.—Coalition for Sensible and Humane Solutions v. 
Wamser, 590 F.Supp. 217, affd. 771 F.2d 395. 

The First Amendment, as applied to 
the states through the due process 
clause of the Fourteenth Amendment, 
does not forbid a city to use political 
criteria in awarding public contracts. 

U.S. —LaFalce v. Houston, 712 F.2d 292, cert. den. 104 
S.a. 712, 464 U.S. 1044, 79 L.Ed.2d 175. 


§ 464. Marriage, Sex, and Family; 
Obscenity 

page 498 

32. U.S.—Safley v. Turner, D.C.Mo., 586 FSupp. 
589, affd. 777 F.2d 1307. 

page 499 

45. U.S.—Bell V City of Milwaukee, D.C.Wis,, 536 
F.Supp. 462, affd. in part, vac. in part on oth. 
grds. 746 F.2d 1205. 

47. Not extending to stepparent 
Ariz,—Matter of Maricopa County Juvenile Action 
Nos. JS-4118/JD-529, 656 P.2d 1268, 134 Ariz 
407. 

page 500 

However, no constitutional right ex¬ 
ists on the part of neglected or depend¬ 
ent children in state custody to a per¬ 
manent, stable adoptive home.^“ 

62.5. Particular rights, limitations, and appli¬ 
cations. 

U.S -—Joseph A. v. New Mexico Dept, of Human Ser¬ 
vices, 575 F.Supp. 346. 

page 501 

73. U.S.— Charles v. arey. C.A.Ill., 627 F.2d 772. on 
remand, D.C., 579 F.Supp. 377, app. after remand 
749 F.2d 452, probable jur. noted 105 S.Ct. 2356, 
86 L.Ed.2d 257. 

85. Attribution of stepparent income in calcu¬ 
lating aid 

Pa.—Tiani v. Com., Dept, of Public Welfare, 486 A.2d 
1016, 86 Pa.Cmwlth. 640. 

§ 465. Officers and Public Employ¬ 
ees; Military Personnel 

page 505 

24. Since the publication of the bound volume the case 
of Robinson v. State of New Jersey, 547 F.Supp. 
1297, has been reversed on appeal. 

Representation fees for labor unions 
U.S.—Robinson v. State of N.J., D.C.N.J., 547 F.Supp. 
1297, revd. 741 F.2d 598, cert. den. 105 S.O. 1228, 
84 L.Ed.2d 366. 

FBI investigation 

D.C.—Clark v. Library of Congress, C.A., 750 F.2d 89, 
242 U.S.App.D.C. 241. 

25. Conflict of loyalty statute 

Mo.—State ex inf. Gavin v. GiU, 688 S.W.2d 370. 

page 507 

51. N.M.—State ex rel. Harkleroad v. New Mexico 
State Police Bd., 705 P.2d 676, 103 N.M. 270. 

§ 466, -Dismissal, Reassign¬ 

ment, and Transfer 

56, U.S.—Laskaris v. Thornburgh, C.A.Pa., 661 F.2d 
23, app. after remand 733 F.2d 260, cert. den. 105 
S.Ct. 260, 83 L.Ed.2d 196. 

page 50$ 

57. Extension to ^^elimination** 

U.S.—Abraham v. Pekarski, D.C.Pa., 537 F.Supp. 858, 
app. dism. 728 F.2d 167, cert. den. 104 S.Ct. 3513, 
82 L.Ed.2d 822, 

61. Statute not controlling 
U.S.—Shakman v. Democratic Organization of Cook 
County, C.A.I11., 722 F.2d 1307, cert. den. 104 
S.Ct. 279, 464 U.S. 916, 78 L.Ed.2d 258. 


page 509 

68. Refusal to follow instructions 

U.S.—Abraham v. Pekarski, D.C Pa., 537 F.Supp. 858, 
app dism. C.A., 728 F.2d 167, cert. den. 104 S.Ct. 
3513, 82 L.Ed.2d 822. 

§ 468. -Teachers 

page 512 

95. Prohibition on sending children to private 
schools invalid 

U.S.—Stough v. Crenshaw County Bd, of Educ., C.A. 
Ala., 744 F.2d 1479—Cook v. Hudson, C.A.5 
(Miss.), 511 F.2d 744, reh. den. 515 F.2d 762, cert, 
dism, 97 S.Ct. 543, 429 US 165, 50 L.Ed.2d 811. 

§ 470. Prisoners 

page 516 

58. Restrictions during administrative iso¬ 
lation 

U.S.—Daigre v. Maggio, 719 F.2d 1310. 

page 517 

69. Segregation of diseased 

U.S —Cordero v, Coughlin, 607 F.Supp. 9. 

The application of a prison rule 
which, in effect, subjects an inmate to 
discipline merely because he complains 
impermissibly abridges the inmate's 
First Amendment rights.’^ ^ 

77.5. U.S.—Wolfel v. Bates, C.A.Ohio, 707 F.2d 932. 

§ 471. Other Rights or Matters 

page 519 

90. U.S.—Shaw V. Gwatney, D.C.Ark., 584 F.Supp. 
1357. 

page 530 

§ 478. Right to Travel 

40. Wash.—Duranceau v. City of Tacoma, 620 P.2d 
533, 27 Wash.App. 777, app. after remand 684 
P.2d 1311, 37 Wash.App. 846. 

47. Wash.—Duranceau v. City of Tacoma, App., 620 
P.2d 533, 27 Wash.App. 777, app. after remand 
684 P.2d 1311, 37 Wash.App 846, 

page 532 

62, Alaska—Alaska Pacific Assur. Co. v. Brown, 687 
P 2d 264. 

§ 481. -Particular Applications 

page 536 

19. Denial of veteran’s preference points if 
nonresident when inducted 
U.S.—Soto-Lopez v. New York City Civil Service 
Com’n, C.A.2 (N.Y.), 755 F.2d 266, probable jur. 
noted 105 S.Ct. 3523, 87 L.Ed.2d 648. 

N.Y.—Woods V. City of New York, Sup., 491 N.Y.S.2d 
545. 

21. Wash.—Duranceau v. City of Tacoma, 620 P.2d 
533, 27 Wash.App. 777, app. after remand 684 
P.2d 1311, 37 Wash.App. 846. 

Current residence requirement for veteran’s 
preference points 

N.Y.—Woods V. City of New York, Sup., 491 N.Y.S.2d 
545. 

§ 482. Involuntary Servitude 

page 539 

60. U.S.—^Keeler v. Consolidated Rail Corp., 582 
F.Supp. 1546. 
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Page 539 


§ 485. - Breach of Labor Con¬ 

tract 

page 545 

14. N.Y.—Emery v. Le Fevre, 470 N.Y.S.ld 772, 97 
A.D.2d 931. 

§ 488. -Contempt and Ne Exeat 

page 555 

3€, Ind.—State ex rel. Wilson v. Monroe Supenor 
Court IV, 444 N.E.2d 1178. 

§ 489. — Alimony and Support 

page 558 

56. Mo.—Haley v. Haley, 648 S.W.2d 890 

page 559 

67. Mo.—Reeves v. Reeves, App., 693 S.W.2d 149 

page 561 

§ 490. -Punishment for Crime 

82. Miss.—Payne v. State. 462 So.2d 902. 

page 563 

However, it has also been held that a 
tax is a debt within the prohibition and 
that imprisonment for failure to pay a 
tax is unconstitutional.'*-^ 

4.5 State Constitution 

Ga.—State v. Higgins, 326 S.E.2d 728, 254 Ga. 88. 

page 567 

§ 491. Liberty to Contract 

32. U.S.—Kcaley Pharmacy & Home Care Service, 
Inc. V. Walgreen Co., D.C.Wis., 539 F.Supp. 1357, 
affd. 761 F.2d 345. 

§ 492. -Limitations and Restric¬ 

tions 

page 574 

83. U.S.—Kealey Pharmacy & Home Care Service, 
Inc. V. Walgreen Co., D.C.Wis., 539 F.Supp. 1357, 
affd. 761 F.2d 345. 

page 575 

85. U.S.—Kealey Pharmacy & Home Care Service, 
Inc. V. Walgreen Co., D.C.Wis., 539 F.Supp. 1357, 
affd. 761 F.2d 345. 

87. U.S.—Kcaley Pharmacy & Home Care Service, 
Inc. V. Walgreen Co., D.C.Wis., 539 F.Supp. 1357, 
affd. 761 F.2d 345. 

88 , Kealey Pharmacy &. Home Care Service, Inc. v. 
Walgreen Co., D.C.Wis., 539 F.Supp. 1357, affd. 
761 F.2d 345. 

§ 500, — Particular Occupations 

page 594 

88. Re<|uiring membership in state bar 

S.D.-Matter of Chamlcy, 349 N.W.2d 56. 

page 596 

§ 501, Freedom of Expression 

10, U.S.—New York City Unemployed and Welfare 
Council V. Brezenoff, C.A.N.Y.. 677 F.2d 232, 
app. after remand 742 F.2d 718. 

page 598 

40. FriYoloiu tax return penalty 

U.S.—^Drefchinski v. Regan, D.C.La., 589 F.Supp. 1516. 


§ 504. Right to Education 

page 603 

I. State constitution 

Mich —East Jackson Public Schools v. State, 348 
N.W.2d 303. 133 Mich.App. 132. 

§ 506. Property Rights and Interests 

page 608 

69. U.S.—Rogers v. Okin, D.C.Mass., 478 F.Supp 
1342, affd. in part, revd. in part on oth grds. C.A., 
634 F.2d 650, vac. 102 S.Ct. 2442, 457 U.S. 291, 
73 L.Ed.2d 16, on remand 738 F.2d 1. 

page 609 

78. Inalienable rights and deprivation clauses 
not applicable to private acts 

Fla.—Schreiner v. McKenzie Tank Lines, Inc., 432 
So.2d 567. 

§ 508. -Limitations and Restric¬ 

tions; Police Power 

page 613 

II, U.S.—Kealey Pharmacy & Home Care Service, 
Inc. V. Walgreen Co., D.CWis., 539 F.Supp. 1357, 
affd. 761 F.2d 345. 

page 614 

14. Ark.—One 1982 Datsun 280ZX. VIN No. 
JNICZ0456CX625757, Arkansas License No. IXK 
624 V. Bentley ex rel. North Little Rock Police 
Dept., 685 SW.2d 498, 285 Ark. 121. 

15. U.S.—Kealey Pharmacy & Home Care Service, 
Inc. V. Walgreen Co. D.CWis . 539 F.Supp. 1357, 
affd. 761 F 2d 345. 

page 623 

§ 510, -Right to Take or Dis¬ 

pose of by Will or Inheri¬ 
tance 

60, Oiaritable devise avoidance 

Fla.—^Taylor v. Payne, 17 So.2d 615, 154 Fla. 359, app. 
dism. 65 S.Ct. 49. 323 U.S. 666, 89 L.Ed. 541, reh. 
den. 65 S.Q. 113, 323 U.S. 813, 89 L.Ed. 647. 

Arthritis Foundation v. Beisse, App. 4 Dist., 456 
So.2d 954, review den. 467 So.2d 999. 

§ 512. -Health and Medical 

Treatment 

page 626 

97. Cal.—Bartling v. Superior Court (Glendale Ad¬ 
ventist Medical Center), 2 Dist., 209 Cal.Rptr. 
220, 163 C.A.3d 186. 

Fla.—St. Mary’s Hosp. v. Ramsey, App., 465 So.2d 666. 

Dangerous drugs 

U.S.—Bee v. Greaves, C.A.Utah, 744 F.2d 1387, cert, 
den. 105 S.Ct. 1187, 84 L.Ed.2d 334. 

98, D.C.—Tune v. Walter Reed Army Medical Hosp., 
D.C., 602 F.Supp. 1452. 

Probable incurability 

Cal.—^Bartling v. Superior Court (Glendale Adventist 
Medical Center), 2 Dist, 209 Cal.Rptr. 220, 163 
C.A.3d 186. 

3, Particular applications 

Conn.—Foody v. Manchester Memorial Hosp., 482 
A.2d 713, 48 Conn.Supp, 127. 

§ 513. General Considerations 

page 630 

51, N.Y.—People v. Life Science Church, 450 N.Y. 
S.2d 664, 113 Misc.2d 952, app. dism. 461 N.Y. 
S.2d 803, 93 A-D.2d 774 and 454 N.E2d 1320, 60 
N.Y.2d 643, 467 N.Y.S.2d 1033, app. den. 462 


N.E.2d 155, 61 N,Y.2d 604, 473 N.Y.S.2d 1025, 
cert. den. 105 S.Ct. 97, 83 L.Ed.2d 42. 

52. N.Y.—People v. Life Science Church, 450 N.Y. 
S.2d 664, 113 Misc.2d 952, app. dism. 461 N.Y. 
S.2d 803, 93 A.D.2d 774 and 454 N.E.2d 1320, 60 
N.Y.2d 643, 467 N.Y.S.2d 1033, app. den. 462 
N.E.2d 155, 61 N.Y.2d 604, 473 N.Y.S.2d 1025, 
cert. den. 105 S.Ct 97, 83 L.Ed.2d 42. 

page 632 

72. Nature of inquiry 

U.S.—v. Woods, C.A.Cal., 658 F.2d 679, on 
remand, D.C,, 559 F.Supp. 163, revd. on other 
grounds and remd. 736 F.2d 1269. 

§ 516. Establishment Clause 

page 637 

28. U.S.—Americans United For Separation of 

Church and State v. School Dist. of City of Grand 
Rapids, D.C.Mich., 546 F.Supp. 1071, affd., C.A., 
718 F.2d 1389, affd. 105 S.Q. 3216, 87 L.Ed.2d 
267, dissenting op. 105 S.Ct. 3248, 87 L.Ed.2d 267 
and 288. 

31, U S.—Americans United For Separation of 

Church and State v. School Dist. of City of Grand 
Rapids, D.C.Mich., 546 F.Supp. 1071, affd., C.A., 
718 F.2d 1389, affd. 105 S.Q. 3216, 87 L.Ed.2d 
267, dissenting op. 105 S.Ct. 3248, 87 L.Ed.2d 267 
and 288. 

page 638 

38. State may not impart municipal status to 
religious organization 

U.S.—State of Or. v. City of Rajneeshpuram, D.C.Or., 
598 F.Supp. 1208. 

41. U.S.—Grand Rapids School Dist. of City of 
Grand Rapids v. Ball. Mich., 105 S.Ct. 3216, 87 
L.Ed.2d 267, dissenting op. 105 S.Ct. 3248, 87 
L.Ed.2d 267 and 288. 

page 639 

51. U.S.—Amencans United For Separation of 
Church and State v. School Dist. of City of Grand 
Rapids, D.C.Mich., 546 F.Supp. 1071, affd., C.A., 
718 F.2d 1389, affd. 105 S.Q. 3216, 87 L.Ed.2d 
267, dissenting op. 105 S.Ct. 3248, 87 L.Ed.2d 267, 
288. 

page 642 

63. U.S.—Amico v. New Castle County, D.C.Del, 
101 F.R.D. 472, affd. 770 F,2d 1066. 

page 643 

73. U.S.—Americans United For Separation of 

Church and State v. School Dist. of City of Grand 
Rapids, D.C.Mich., 546 F.Supp. 1071, affd., C.A., 
718 F.2d 1389, affd. 105 S.Q. 3216, 87 L.Ed.2d 
267, dissenting op. 105 S.Ct. 3248, 87 L.Ed.2d 267 
and 288. 

76. U.S.—^Americans United For Separation of 

Church and State v. School Dist. of City of Grand 
Rapids, D.C.Mich., 546 F.Supp. 1071, affd., C.A., 
718 F.2d 1389, affd, 105 S.Ct. 3216, 87 LEd.2d 
267, dissenting op. 105 S.Q. 3248, 87 L.Ed.2d 267 
and 288. 

page 644 

79. -Cal.—^Feminist Women’s Health Center, Inc. v. 
PhiUbosian, 203 Cal.Rptr. 918, 157 C.A.3d 1076, 
hearing den. 207 Cal.Rptr. 74, 688 P.2d 160, cert, 
den. 105 S.a 1752, 84 L.Ed.2d 816. 

80. Cal.—Feminist Women’s Health Center, Inc. v. 
PhUibosian, 203 Cal.Rptr. 918, 157 C.A.3d 1076, 
hearing den. 207 Cal.Rptr. 74, 688 P.2d 160, cert, 
den. 105 S.Q. 1752, 84 L.Ed.2d 816. 

82. U.S.—Americans United For Separation of 
Church and State v. School Dist. of City of Grand 
Rapids, D.C.Mich., 546 F.Supp. 1071, affd., C.A., 
718 F.2d 1389, affd. 105 S.a. 3216, 87 L.Ed.2d 
267, dissenting op. 105 S.a. 3248, 87 L.Ed.2d 267 
and 288. 
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page 645 

91. Fla.—Town v. State ex rel. Reno, 377 So.2d 648, 
app. dism., cert. den. 101 S.Ct. 48, 449 U.S. 803, 
66 L.Ed.2d 7, reh. den 101 S.Ct. 546, 449 U.S. 
1004, 66 L.Ed.2d 302. 

§ 517. Free Exercise Clause 

page 647 

6. License 

N.Y.—People v. Life Science Church, 450 N.Y.S.2d 
664, 113 Misc.2d 952, app. dism. 461 N.Y.S.2d 803, 
93 A.D.2d 774 and 454 N.E.2d 1320, 60 N.Y.2d 
643, 467 N.Y.S.2d 1033, app. den. 462 N.E.2d 155, 
61 N.Y.2d 604, 473 N.Y.S.2d 1025, cert. den. 105 
S.Ct. 97, 83 L.Ed.2d 42. 

page 648 

7. Criminal acts 

(2) Harboring aliens. 

U.S.—U.S. V. Elder, D.CTex., 601 F.Supp. 1574 

8. Fla.—Town v. State ex rel. Reno, 377 So.2d 648, 
app. dism., cert. den. 101 S.Ct. 48, 449 U.S. 803, 
66 LEd.2d 7, reh. den, 101 S.Ct. 546, 449 U.S. 
1004, 66 L.Ed.2d 302. 

8. Opening of parochial school 

Ark.—Abram v. City of Fayetteville, 661 S.W.2d 371, 
281 Ark. 63. 

page 649 

9. Fla.—Town v. State ex rel. Reno, 377 So.2d 648, 
app. dism., cert. den. 101 S.Ct. 48, 449 U.S. 803, 
66 L.Ed.2d 7, reh. den. 101 S.O. 546, 449 U.S. 
1004, 66 L.Ed.2d 302. 

11, Fla.—Town v. State ex rel. Reno, 377 So.2d 648, 
app. dism., cert. den. 101 S.Ct. 48, 449 U.S. 803, 
66 L.Ed.2d 7, reh. den. 101 S.Ct. 546, 449 U.S. 
1004, 66 L.Ed.2d 302. 

17. Nature of impact 

(4) Thus, law may be invalid even though burden is 

only indirect. 

Mich.—Sheridan Road Baptist Church v. Department 
of Educ., 348 N.W.2d 263, 132 Mich.App. 1. 

page 650 

18. Context of Current Life 

U.S.—Callahan v. Woods, C.A.Cal., 658 F.2d 679, on 
remand, D.C, 559 F.Supp. 163, revd. on oth grds. 
and rcmd. 736 F.2d 1269. 

19. Long-standing secular objections 

U.S.—Callahan v. Woods, C.A.Cal., 658 F.2d 679, on 
remand, D.C., 559 F.Supp. 163, revd. on oth. grds. 
and remd. 736 F.2d 1269. 

20. U.S.—Callahan v. Woods, C.A.Cal., 658 F.2d 679, 
on remand, D.C., 559 F.Supp. 163, revd. on other 
grounds and remd. 736 F.2d 1269. 

page 651 

23. U.S.-Callahan v. Woods, CA.Cal., 658 F.2d 679, 
on remand, D.C., 559 F.Supp. 163, revd. on oth. 
grds. and remd. 736 F.2d 1269. 

24. Derivation 

U.S.—Callahan v. Woods, CA.Cal., 658 F.2d 679, on 
remand, D.C., 559 F.Supp, 163, revd. on oth. grds. 
and remd. 736 F.2d 1269. 

page 652 

27. Fla.—Town v. State ex rel. Reno, 377 So.2d 648, 
app. dism., cert. den. 101 S.Ct. 48, 449 U.S. 803, 
66 LEd.2d 7, reh. den. 101 S.Q. 546, 449 U.S. 
1004, 66 L.Ed.2d 302. 

N.Y.—People v. Life Science Church, 450 N.Y.S.2d 
664, 113 Misc.2d 952, app. dism. 461 N.Y.S.2d 803, 
93 A.D.2d 774, and 454 N.E.2d 1320, 60 N.Y.2d 
643, 467 N.Y.S.2d 1033 app. den. 462 N.E.2d 155, 
61 N.Y.2d 604, 473 N.Y.S.2d 1025, cert, den, 105 
S.a. 97, 83 L.Ed.2d 42. 


page 653 

41. Fla.—Town v. State ex rel Reno, 377 So.2d 648, 
app. dism., cert. den. 101 S.Ct. 48, 449 U.S. 803, 
66 L.Ed.2d 7, reh. den. 101 S.Ct, 546, 449 US. 
1004, 66 L.Ed.2d 302. 

§ 518. In General 

page 656 

A school district procedure to consid¬ 
er applications for after-hours use of 
public school facilities by certain reli¬ 
gious groups, solely to assess constitu¬ 
tional issues that the group's use 
might raise, is not violative of constitu¬ 
tional right to religious freedom.^ 

63.5 Use denied 

U.S.—Salmas v. School Dist. of Kansas City, Mo., 

C. A.8 (Mo.), 751 F.2d 288. 

71. Mich—Snyder v. Charlotte Public School Dist., 
Eaton County, 365 N.W 2d 151, 421 Mich. 517, 43 
A.L.R.4th 745. 

74. U.S.—Grand Rapids School Dist. of City of 
Grand Rapids v. Ball, Mich., 105 S.Ct. 3216, 87 
L.Ed.2d 267, dissenting op. 105 S.Ct. 3248, 87 
L.Ed.2d 267 and 288. 

Designation of student body 
U.S.—Americans United For Separation of Church and 
State V. School Dist. of City of Grand Rapids, 

D. CMich., 546 F.Supp. 1071, affd., C.A., 718 F.2d 
1389, affd. 105 S.Ct. 3216, 87 L.Ed.2d 267, dissent¬ 
ing op. 105 set. 3248, 87 LEd.2d 267 and 288. 

75. U.S.—Americans United For Separation of 

Church and State v. School Dist. of City of Grand 
Rapids, D.C.Mich, 546 F.Supp. 1071, affd., C.A., 
718 F.2d 1389, affd. 105 SCt. 3216, 87 LEd.2d 
267, dissenting op 105 S.Ct 3248, 87 L.Ed.2d 267 
and 288. 

page 657 

77. U.S.—Amencans United For Separation of 

Church and State v. School Dist. of City of Grand 
Rapids, D.C.Mich., 546 F.Supp. 1071, affd., C.A., 
718, F.2d 1389, affd, 105 S.Ct. 3216, 87 L.Ed.2d 
267, dissenting op. 105 S.Ct. 3248, 87 L.Ed.2d 267 
and 288 

§ 519. Attendance 

page 657 

86, Neb.—State ex rel. Douglas v, Bigelow, 334 
N.W.2d 444, 214 Neb. 464. 

§ 520. Curriculum 

page 659 

12. U.S.—Aguillard v. Edwards, CA.5 (La.), 765 
F.2d 1251, reh. den. 778 F.2d 225. 

13, U.S.—Crockett v. Sorenson, D.CVa, 568 F.Supp. 
1422. 

§ 521. Religious Observances; Pray¬ 
er or Silence 

page 660 

26. Mass.—Opinions of the Justices to the House of 
Representatives, 440 N.E.2d 1159, 387 Mass. 1201. 

page 661 

33. Bible reading 

U.S.—Breen v. Runkel, D.aMich., 614 F.Supp. 355. 

But there is authority that a school's 
inclusion of a religious invocation and 
religious benediction as part of its 
graduation ceremonies violates the 
First Amendment establishment 
clause.'*^ ^ 


46.5 U.S.—Doe v. Aldine Independent School Dist., 
D.C.Tex., 563 F.Supp. 883— Graham v. Central 
Community School Dist. of Decatur County, D.C. 
Iowa, 608 F.Supp. 531. 

page 662 

However, such an observance has 
been held to violate the establishment 
clause where it does not have a secular 
purpose, it advances the religion of 
some persons while inhibiting the reli¬ 
gion of others and it tends to promote 
divisiveness among and between reli¬ 
gious groups.^^'^ 

55.5 U.S.—Walter v. West Virginia Bd. of Educ.. 
D.C.W.Va., 610 F.Supp. 1169. 

D.C.—May v. Cooperman, NJ., 572 F.Supp. 1561, 
reconsidered in part 578 F.Supp. 1308. 

Statute held endorsement of prayer 
U.S—WaUace v Jaffree, Ala., 105 S.Ct. 2479, 86 
L.Ed.2d 29. 

57. Prohibited during school activity period 
U.S.—Bender v. Williamsport Area School Dist., C.A.3, 
741 F.2d 538, cert. gr. 105 S.Ct. 1167, 84 L.Ed.2d 
319. 

§ 522. Public Aid to Church Related 
Schools 

page 663 

66. U.S.—Americans United For Separation of 

Church and State v. School Dist. of City of Grand 
Rapids, D.CMich., 546 F.Supp. 1071, affd., C.A., 
718 F.2d 1389, affd. 105 S.Ct. 3216, 87 L.Ed.2d 
267, dissenting op. 105 S.Ct. 3248, 87 L.Ed.2d 267 
and 288. 

68. U.S.—Americans United For Separation of 

Church and State v School Dist. of City of Grand 
Rapids, D.C.Mich., 546 F.Supp. 1071, affd., C.A., 
718 F.2d 1389, affd. 105 S.Q. 3216, 87 L.Ed.2d 
267, dissenting op. 105 S.Q. 3248, 87 L.Ed.2d 267 
and 288. 

70. U.S.—Aguilar v. Felton, N.Y., 105 S.Ct 3232, 87 
L.Ed.2d 290, dissenting op. 105 S.Q. 3248, 87 
L.Ed.2d 267 and 288. 

Felton v. Secretary, U S. Dept, of Educ., C.A. 
N.Y , 739 F.2d 48, affd. 105 S.Q. 3232, 87 L.Ed.2d 
290. 

Amencans United For Separation of Church and 
State V. School Dist. of City of Grand Rapids, 
D.C.Mich., 546 F.Supp. 1071, affd., C.A., 718 F.2d 
1389, affd. 105 S.Ct. 3216, 87 LEd.2d 267, dissent¬ 
ing op. 105 S.Ct. 3248, 87 L.Ed.2d 267 and 288. 
Religious neutrality non-existent at pervasively 
sectarian institution 

U.S.—^Wamble v. Bell, D.C.Mo., 598 F.Supp. 1356, app. 
dism. 105 S.Q. 3549, three cases, 87 L.Ed.2d 672. 

page 664 

77. U.S.—Americans United For Separation of 
Church and State v. School Dist. of City of Grand 
Rapids, D.C.Mich., 546 F.Supp. 1071, affd,, CA,, 
718 F.2d 1389, affd. 105 S.Ct. 3216, 87 L.Ed.2d 
267, dissenting op. 105 S.Q. 3248, 87 L.Ed.2d 267 
and 288. 

page 665 

89. U.S.—McCarthy v. Hombeck, D.CMd., 590 
F.Supp. 936. 

§ 523. Higher Education 

page 666 

A state university policy whereby 
student teacher can(iidates can satisfy 
their teaching requirement at a paro¬ 
chial school violates the established 
clause.^'® 
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99.5 U.S.—Stark v. St. Cloud State University, D C, 
Mmn., 604 F.Supp. 1555. 

2. Wash.—Witters v State, Com’n for the Blind,' 689 
P.2d 53, 102 Wash.2d 624, cert. gr. 105 S.Ct. 1863, 
85 L.Ed.2d 157. 

§ 525. Judicial Proceedings in Gen¬ 
eral 

page 668 

23. Attending trial on holy day 
D.C.—U.S. V. Fisher, N.Y.. 571 F.Supp. 1236. 

25. U.S.—Port V. Heard, C.A.5 (Tex.), 764 F.2d 423. 

§ 526. Domestic Relations; Adop¬ 
tion 

page 670 

61. Kan.—Sharma v Sharma, 667 P.2d 395, 8 Kan. 
App.2d 726. 

71. Ohio—In re Landis, 448 N.E.2d 845, 5 Ohio 
App.3d 22, 5 O.B.R. 24. 

Judicial enforcement of incorporated separation 
agreement 

Ohio—Rand v. Rand. 481 N.E.2d 609, 18 Ohio St.3d 
356, 18 O.B.R. 415. 

§ 527. Health 

page 671 

79, No risk present 

Md.—Mercy Hosp., Inc. v. Jackson, 489 A.2d 1130, 62 
Md.App. 409, cen. gr. 497 A.2d 484, 304 Md. 47. 

A transfusion may be ordered to 
save the life of a mother, in light of 
the state's interest in acting as parens 
patriae to her fetus or child.®*-^ 

81.5 N.Y.—Crouse Irving Memorial Hosp., Inc. v. 
Paddock, 485 N.Y.S.2d 443, 127 Misc.2d 101— 
Application of Winthrop University Hosp., 490 
N.Y.S.2d 996, 128 Misc.2d 804—Application of 
Jamaica Hosp., 491 N.Y.S.2d 898, 128 Misc.2d 
1006. 

page 672 

88. Marijuana 

U.S.—U.S. V. Rush, C.A.Me., 738 F.2d 497, cert. den. 
105 S.Ct. 1355, 84 L.Ed.2d 378, reh. den. 105 S.Ct. 
2370, 86 L.Ed.2d 269. 

89. Effect on children and transportation 
Fla.—Town v. State ex rel. Reno, 377 So.2d 648, app. 

dism., cert. den. 101 S.Ct. 48, 449 U.S. 803, 66 
L.Ed.2d 7, reh. den. 101 S.Ct. 546. 449 U.S. 1004, 
66 L.Ed.2d 302. 

§ 528. -Minors 

page 673 

99. Tenn.—Matter of Hamilton, App., 657 S.W.2d 
425. 

§ 529. Officers and Employment; 

Unemployment Compensa¬ 
tion 

5. U.S.—Tirmenstein v. Allain, D.C.Miss., 607 
F.Supp. 1145. 

page 674 

The termination of public employ¬ 
ment because of the employee's prac¬ 
tice of plural marriage does not violate 
his right to free exercise of his reli¬ 
gion.*^* 


12.5. Police officer 

DC—Potter v. Murray City, Utah, 585 F.Supp. 1126, 
affd. as mod. on oth. grds. 760 F 2d 1065, cert. den. 
106 S.Ct. 145, 88 LEd.2d 120. 

18. Federal exemption invalid as to secular 
non-religious activities 

US.—Amos v. Corporation of Presiding Bishop of 
Church of Jesus Christ of Latter-Day Saints, D.C. 
Utah, 594 F.Supp. 791. 

page 675 

The First Amendment does not pro¬ 
hibit a state labor relations board from 
exercising jurisdiction over the labor 
relations between parochial schools 
and their lay teachers where the collec¬ 
tive bargaining process is not claimed 
to be contrary to the organization's 
beliefs.^* * 

25.5 U.S.—Catholic High School Ass’n of Archdio¬ 
cese of New York v. Culvert, C.A.N.Y., 753 F.2d 
1161. 

A statute which provides Sabbath 
observers with an absolute and unqual¬ 
ified right not to work on their Sab¬ 
bath violates the establishment 
clause.^®* 

29.5 U.S.—Estate of Thornton v. Caldor, Inc., Conn., 
105 S.Ct. 2914, 86 LEd.2d 557. 

33. Mich.—Key State Bank v. Adams, 360 N.W.2d 
909, 138 Mich.App 607. 

The denial of an entire week's unem¬ 
ployment compensation benefits to 
claimant who is unavailable for work 
for part of the week because of his 
observance of religious holidays vio¬ 
lates claimant's right to free exercise 
of his religion.*^* 

36.5. Cal.—JafFe v. California Unemployment Ins. 
Appeals Bd., 202 Cal.Rptr. 812, 156 C.A.3d 719. 

§ 530. Prisons and Prisoners; Pro¬ 
bation and Parole 

page 677 

53. Legitimate institutional objectives compro¬ 
mised 

U.S.—Shabazz v. O’Lone, D.C.N.J., 595 F.Supp. 928. 
page 678 

73. U.S.—Dreibelbis v. Marks, C.A.Pa., 742 F,2d 792 
—Cole V. Flick, C.A.3 (Pa.), 758 F.2d 124, cert, 
den. 106 S.O. 253, 88 L.Ed.2d 260. 

page 679 

91. Order to attend church of choice invalid 
La.—State v. Morgan, App. 1 Cir., 459 So.2d 6, writ 
den. 462 So.2d 1263. 

A probation condition limiting access 
to a place of worship is proper where 
only conduct or action is being regulat¬ 
ed and not the freedom to worship.^*-* 

91.5 Mich.—^People v. Branson, 360 N.W.2d 614, 138 
Mich.App. 455. 


§ 531. Proselytizing and Solicita¬ 
tion of Funds 

page 680 

98. Open areas of public parks 
U.S.—Van Allsburg v. City of Kansas City, Mo., D.C. 
Mo., 600 F.Supp. 1226. 

§ 533. Public Involvement in Reli¬ 
gious Exercises or Dis¬ 
plays; Holiday and Sunday 
Laws 

page 682 

26. Memorial to “unknown child** has secular 
premise 

U.S.—Fausto V. Diamond, D.C.R.I., 589 F.Supp. 451. 
Construction of eruv 

N.Y —Smith V. Commumty Bd. No. 14, 491 N.Y.S.2d 
584, 128 Misc.2d 944. 

page 683 

28. Inclusion of religious symbols in public 
war memorial 

U.S.—Greater Houston Chapter of American Civil Lib¬ 
erties Union v. Eckels, D.CTex., 589 F.Supp. 222, 
app. dism. 755 F.2d 426, reh. den. 763 F.2d 180, 
cert. den. 106 S.Ct. 383, 88 L.Ed.2d 336. 

32. D.C.—Murray v. Buchanan, 720 F.2d 689, 232 
U.S.App.D.C. 42. 

The furnishing of chaplains as part 
of the armed services to enable sol¬ 
diers to practice the religion of their 
choice does not violate the establish¬ 
ment clause.^^'* 

36.5 U.S.—Katcoff v. Marsh, C.A.2, 755 F.2d 223. 
page 685 

A fortiori, a municipality's neutral 
accommodation to permit the display 
of a creche in a traditional public fo¬ 
rum at virtually no expense to it can¬ 
not be viewed as a violation of the 
establishment clause.*^** 

56.5. U.S.—McCreary v. Stone, C.A.N.Y., 739 F.2d 
716, affd. 105 S.Ct. 1859, 85 L.Ed.2d 63. 

However, it has been held that the 
sponsorship and maintenance of a na¬ 
tivity scene by a city on its property 
violated the establishment clause.*® 

56.10. U.S.—^American Civil Liberties Union v. City 
of Birmingham, D.C.Mich., 588 F.Supp. 1337. 

Private group*s display properly epjoined 
U S.—Burelle v. City of Nashua, D.C.N.H., 599 F.Supp. 
792. 

§ 534. Religious Societies; Doctri¬ 
nal Matters; Property Dis¬ 
putes 

page 687 

67. Termination of lesbian employee 
Mass.—Madsen v. Erwin, 481 N.E.2d 1160, 395 Mass. 
715. 

However, where a church's internal 
discipline decision is tainted by fraud 
or collusion or constitutes an extreme 
violation of the disciplined member's 
civil rights a civil court inquiry is per- 
missible.'*®'* 
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70.5 U.S.—^First Baptist Church of Glen Este v. State 
of Ohio, D.C.Ohio, 591 F.Supp. 676. 

§ 535. Regrulation of Use of Private 
Property 

page 691 

11. Parochial school on church site 

Or.—Medford Assembly of God v. City of Medford, 
695 P.2d 1379, 72 Or.App. 333, review den. 700 
P.2d 251, 299 Or. 203, cert. den. 106 S.Ct. 570. 

12. Shelter for homeless 

NJ.—St. John’s Evangelical Lutheran Church v. City of 
Hoboken, 479 A.2d 935, 195 N.J.Super. 414. 

13. Operating performing arts center on Sun¬ 
day 

N.Y.—^North Shore Hebrew Academy v. Wegman, 481 
N.Y.S.2d 142, 105 A.D.2d 702. 

page 692 

§ 537. Taxation 

39. N.Y.—People v. Life Science Church, 450 N.Y. 
S.2d 664, 113 Misc.2d 952, app. dism. 461 N.Y. 
S.2d 803, 93 A.D.2d 774, and 454 N.E.2d 1320, 60 
N.Y.2d 643, 467 N.Y.S.2d 1033, app. den. 462 
N.E.2d 155, 61 N.Y.2d 604, 473 N.Y.S.2d 1025, 
cert. den. 105 S.Q. 97, 83 L.Ed.2d 42. 

page 694 

The interference with the free exer¬ 
cise clause resulting from the imposi¬ 
tion of the self-employment tax due to 
a failure to file a timely application for 


CONSTITUTIONAL LAW § 538 
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the exemption is justified by the 
governments need both for revenues 
to support current social security bene¬ 
fits and its need for administrative cer¬ 
tainty in determining who are mem¬ 
bers of the system both for determin¬ 
ing revenues and benefits.^® ^ 

58.5. U.S.—Olsen v. C.I.R., 709 F.2d 278. 

However, where the method of im¬ 
posing such a sales tax causes it to be 
held a privilege or occupation tax, it is 
a First Amendment violation.'^-^ 

66.5 Cal.—Institute in Basic Youth Conflicts, Inc. v. 
California State Bd. of Eqimlization, 2 Dist., 213 
Cal.Rptr. 98, 166 C.A.3d 1093, 167 C.A.3d 945d, 
review den. 

§ 538. Miscellaneous Applications 

67. Vt.—State v. Chambers, 477 A.2d 110, 144 Vt. 
234, app. dism., cert. den. 105 S.Ct 236, 83 
L.Ed.2d 176. 

71. Ohio—City of Solon v. Solon Baptist Temple, 
Inc., App., 457 N.E.2d 858, 8 Ohio App.3d 347, 8 
O.B.R. 458. 

72. Ohio—City of Solon v. Solon Baptist Temple, 
Inc., 457 N.E.2d 858, 8 Ohio App.3d 347, 8 
O.B.R. 458. 

page 695 

78. Yarmulke 

U.S.—Goldman v. Secretary of Defense, D.C., 530 
F.Supp. 12, vac. on oth. grds. 734 F.2d 1531, 236 


U.S.App.D.C. 248, reh. den. 739 F.2d 657, 238 
U.S.App.D.C 267, cert. gr. 105 S.Ct. 3475, 87 
L.Ed.2d 612. 

81. Regulation of peyote use 

U.S.—U.S. V Warner, D C.N.D., 595 F.Supp. 595. 

Native American 

Objection to use of social security number to obtain 
welfare benefits. 

U S.—Roy V. Cohen, D.C.Pa., 590 F.Supp. 600. 

82. Rights to offshore sea area 

U.S.—Inupiat Community of Arctic Slope v. U.S., D.C. 
Alaska, 548 F.Supp. 182, affd. 746 F.2d 570, cert, 
den. 106 S.Ct. 68, 88 L.Ed.2d 56. 

90. License photographs 

US.—Quaring v. Peterson, C.A.Neb., 728 F.2d 1121, 
affd. 105 S.Ct. 3492, 86 L.Ed.2d 383. 

Dennis v. Chames, D.C.Colo., 571 F.Supp. 462 
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5. Obtaining social security numbers 
U.S.—Callahan v. Woods, C.A.Cal., 658 F.2d 679, on 
remand, D.C., 559 F.Supp. 163, revd. on oth. grds. 
and remd. 736 F.2d 1269. 

(1) Requirement that recipient of aid to families with 
dependent children benefits furnish his social security 
account number substantially interfered with free exer¬ 
cise of plaintiffs religious belief. 

U.S.—Callahan v. Woods, C.A.Cal., 736 F.2d 1269. 
7. Refusal to register “mail order” ministers 
N.Y.—Rubino v. City of New York, 480 N.Y.S.2d 971, 
125 Misc.2d 936. 











